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PREFACE

The work described in this report was conducted under EPA
Contract Number 68-01-3550, entered on 24 September 1975. The mat-
erials contained in the report are directed to the needs of areawide
waste management planners working under Section 208 of Federal Water

Pollution Control Act, Public Law, 92-500, as amended in 1972.

This is one of a series of EPA documents designed to pro-
vide ready reference materials to the Section 208 planners that are
developing solutions to problems of residual waste management.
Companion documents currently in preparation by the Environmental
Protection Agency, Office of Water Planning and Standards, include a
separate manual dealing with agricultural and silvicultural residual

wastes and a new manual entitled, Residual Waste, Best Management

Practices Handbook, illustrating the application of a set of manage-

ment practices to solve or ameliorate some of the more frequently

encountered residual waste problems.



ABSTRACT

The product of this research is a Section 208 Planner's Handbook which
identifies and discusses legislative and regulatory provisions, which will
permit and control the disposition of residual waste to the land without en-
dangering water quality. Therefore, existing State, county, regional and
municipal laws and regulations for disposal of residuals were researched, and
a comparison of these laws, along with interviews of State officials, pro-
vided the criteria for evaluating the effectiveness of State provisions included

in the Model Legislation.

The focal point of this handbook, from which the analysis and recommen-
dations flow, is a model statute, entitled, '""A State Residual Waste Management
and Resource Recovery Act.' The statutory scheme is structured to support the
implementation of areawide planning. The approach taken toward the use of
areawide planning is an integrated one. The suggested legislative model add-
resses all phases of the disposal of residual wastes on land or in subsurface

excavations.

The term ''"Residual Waste'' as used in this study is defined to include
those solid, liquid or sludge substances resulting from man's activities in the
urban, agricultural, industrial and mining environment not discharged to water
after collection and necessary treatment. This handbook deals with laws that
control the disposal of waste and that encourage resource conservation. This
study treats all of the common aspects of regulation, such as permits, inspect-
ions and variances; additionally, it deals with those special considerations
that have a significant effect upon the effectiveness of comprehensive area-
wide planning, these include inter-agency authority, technical assistance,
record keeping, transportation, classifying special wastes, site selection,
closure requirements and enforcement strategies. There are proposed model law
provisions for an area categorized as special residual waste considerations,
such as hazardous waste, feedlot waste, mine tailings and dredged material,

all having a potentially deleterious effect upon water quality.

This handbook is one of a series of EPA documents designed to provide
ready reference materials to Section 208 Planners, who are developing area-

wide solutions to residual waste management problems.
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Chapter |

INTRODUCTION AND METHODOLOGY

1.1 Legislative Authority for the Mission of the 208 Planner

Section 208 of the Federal Water Pollution Control Act Amendments
of 1972, subsection (b)(1), provides for '“a continuing areawide waste
treatment management planning process consistent with section 201 of this

act." (1-1).* Subsections (b)(2), (J) and (K) provide that such a planning
process shall include:

a process to control disposition of all residual waste generated
in such areas which could affect water quality; and a process to
control the disposal of pollutants on land or in subsurface exca-
vations within such area to protect ground and surface water
quality.

A review of the Legislative History (1-2) of Section 208 (which was Section
209 of the original, pre-conference Senate Bill) provides some insights as
to the range of activities to be included in the residual waste treatment

plan.

The legislative history makes clear at numerous places that Section

208 applies to all nonpoint sources. It mentions the need to control all

wastes (page 187), all residual wastes that could affect water quality

(page 300) and ...'"all residual waste generated in the area" (page 1455).

In the development of guidance materials for use by Section 208

Planners, residual wastes are defined by the EPA to include:

"Solid, liquid or sludge substances from man's activities
in the urban, agricultural, industrial and mining environ-
ment not discharged to water after collection and necessary
treatment.'

These wastes include, but are not limited to: sludges
resulting from water and domestic wastewater treatment,
industrial sludges, utility plant sludges, and mining
sludges; solids resulting from industrial and agricul-
tural process waste materials and from non-process
industrial and commercial wastes (e.g., demolition
wastes, mine tailings, incinerator residues, dredge
spoil, and agricultural waste like crop residues, feed-
lot wastes and pesticide containers); and liquids result-
ing from industrial side streams and from agricultural
processes.

(*References are provided at the end of each Chapter)
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1.2 Interaction with Existing Waste Management Agencies

Subsections 208(b) (2), (J) and (K), while they are important, will
represent only a fraction of the total energy to be expended by each 208
planning agency. The severity of the residual waste problem (as it impacts
water quality) will be different in the various areas, and the types of
residual wastes contributing to water quality degradation will also
vary, depending upon the powers vested in existing waste management in-

stitutions to control these sources of water pollution.

It is anticipated that the planners will seek and obtain assistance
from existing waste-management agencies in gathering and analyzing data
that describe problems and in the development of alternative areawide
management practices. Existing management agencies should be particularly
helpful in defining the additional legislative and regulatory measures
needed to implement changes in management practices or institutional
arrangements for areawide conservation or disposal of residual wastes.

An overall approach to development of a plan is presented in ""Guidelines
for Areawide Waste Treatment Management Planning'' published for use by
Section 208 Planners. (1-3)

The approach taken in the development of this guide has been to try
to anticipate the type of technical and institutuional solutions that the
planner will structure in bringing the residual waste problem under control
and then to describe the different kinds of legislative support that might be

utilized to make this solution workable.

In each of the 208 planning areas the general aims of the residual

waste management portion of the plan is to:

(a) Eliminate promiscuous, illegal or accidental dumping
of wastes;

(b) Prevent surface and groundwater contamination from
existing and planned land disposal operations;

(c) Develop the most economical disposal plans, whether this
be spreading, burying, or incineration to reduce bulk prior
to ultimate disposal;

(d) Obtain assurance that disposal sites will be free from odors,
fires, vectors, explosions and danger to employees and the

public at large;



(e) Assist in finding beneficial uses for the specific residuals
mentioned in Section 1.1, above, or assist the generators of
such waste loads in developing legally and socially acceptable
disposal procedures that will minimize or eliminate the impact
of these materials on water quality;

(f) Promote resource conservation to reduce the amount of
waste going to land fills;

(g) Provide record keeping and collection data on the types and
quantities of wastes being disposed of upon the land
so that correlation may be made with water quality
monitoring data, for use in subsequent planning activities;

(h) Promote awareness in the private and industrial sectors
of the problems associated with residual waste disposal, so
that the need for source reduction and resource conser-
vation is fully appreciated.

(i) Define institutional arrangements relating charges for
residual waste disposal to those receiving the benefits of
the services provided by the areawide plan;

(j) Reduce litter and causes of groundwater and surface water contamin-
ation by implementing controls at the source of the pollution

causing material.

The emphasis in addressing these problems is to be placed on implementing
to the extent possible, nonstructural solutions, and utilizing existing

institutions to perform waste management functions.

1.3 Strategies Available to the Waste Management Planner

There afe a limited number of options open to society in dealing with
the problem of residual wastes, and some of these may be beyond the power
of even an area-wide waste management agency to employ. The three basic
strategies are:

(a) Waste reduction, by extending the 1ife of products and

reducing the packaging materials used in moving these
products. Buying tires with longer life, building auto-
mobiles that last 25 years instead of 10, and reuseable

food and beverage containers are examples of this strategy.
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(b) Resource conservation, by reclaiming and recycling materials

that would otherwise become waste. A start has, of course,

be made in many areas, such as salvaging the metal, glass

and paper fraction for use in making new products, and
shredding wood wastes to make newspaper pulp. A number of
experimental programs are underway to produce oil (via

the pyrolitic process) or electrical energy from steam plants
converted to burn the low energy solid waste produced by

most municipalities. Any beneficial use made of materials
that would otherwise constitute a disposal problem, could

be considered reclamation of a resource.

(c) Environmentally safe disposal of materials for which there

is no other use, within the present bounds of technological

and economic constraints.

Unfortunately, the third strategy will be the one most heavily employed,
until such time as the scarcity of energy and other raw materials tips the
economic scale in favor of the first two. The laws and regulations col-
lected and presented here, attempt to utilize and encourage reduction of
waste, and resource conservation, but emphasis must clearly be placed upon
environmentally safe disposal, both as an interim solution to present
problems and for the management of that increment of residual waste (ashes,
filter cake, etc.) remaining after efforts at reclamation have been

exhausted.

1.4 Organization of Legislative Materials

Legislation dealing with some sets of envircnmental problems can be
packaged neatly into a code section entitled, '""Solid Waste Management Act,"
the ''Resource Recovery Act'' or '"The Water Quality Control Act." All or part
of such legislation probably exists in your state. It may be unrealistic
to expect to find a sponsor for a new bill entitled ""The Residual Waste
Management and Resource Conservation Act,' and have this apply to all wastes
deposited on land or in subsurface excavations and which may have an
adverse impact on ground or surface water quality. For this reason, passage of a
new model law dealing solely with residual wastes may not be feasible. The prin-

cipal product of this research is a description of those problems with which
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the areawide wastes management planner is faced, along with samples of
legislation that other regions have found effective in coping with these

problems. The suggested legislative and regulatory materials are presented
for use on either a piece-meal basis or for adoption as a comprehensive resi-
dual waste management model law in those jurisdictions that have not already

enacted residual waste management legislation.

1.5 Use of Existing Waste Management lLegislation

A starting place for this research was provided by the model acts
prepared by the Council of State Governments (1-4), and the National
Association of Counties Resedrch Foundation (1-5). These models have already
achieved a significant level of recognition, and should be utilized wherever
it is practicable to do so. The existing Models are supplemented by para-
graphs taken from statutes and regulations of the 12 states surveyed during
the course of this study. The rationale for inclusion of specific paragraphs

from laws of selected states is presented in Chapter V.

The planner is encouraged to familiarize himself with legislation in his
jurisdiction. The primary objective of this document is to provide the pieces
of legislation that may be needed to fill gaps that may exist in those laws

already available in each state.

Where a provision of an existing Model Act appears to satisfy the need
for legislation identified here, use has been made of such a provision
and it is identified in Chapter 1V as ''Model'. It is hoped that this deference
to existing Models will help to stem the proliferation of overlapping materials

and perhaps simplify the task of the planner.

1.6 Use That is Expected to be Made of This Handbook

The surest way to prevent residuals from causing water quality problems
is to prevent, or to reduce the extent of, their disposal or dispersion on
land or in subsurface excavations in the first place (by employing strate-
gies "a' and ''b" as discussed in Section 1.3). To assure that the residual
waste fraction, which cannot be reused or recycled, is disposed of in accor-
dance with an environmentally safe and socially acceptable procedure, the
simplest possible system of laws and regulations providing the necessary
permits, licenses, inspections and specific proscriptions, must be avail-

able for guidance of the waste management agencies.
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The planner, after devising an approach to ameliorate each of the
major residual waste disposal problems that he has identified, must
determine whether or not the plan can be implemented within the framework
of existing laws. In some instances a combination of laws and regulations,
vigorously enforced, will provide the areawide planner with a non-structural
solution, or a ''Best Management Practice' for one of the pollution sources

that must be abated in a given area.

An example might be the use of ecological zoning (to limit con-
struction on steep slopes and flood plains), building codes (to require
anti-siltation measures during and after construction) and a strong
anti-litter law, all of which may be combined to reduce the total pollution
burden from urban runoff to an acceptable level. To implement other manage-
ment practices, the planner must often establish the existence or non-existence
of a particular type of enabling or enforcement provision, without which

a proposed solution may be unworkable.

The problem oriented approach adopted for presentation of ''model'!

legistation in this report is designed to assist the planner to:

(a) Understand the type of regulatory provisions proved
useful in other jurisdictions;

(b) Locate such law or regulation, which may already be in force
in his own jurisdiction;

(c) Locate the legislative or regulatory body (city, county, state)
that would sponsor, enact or promulgate the needed authority,
and finally,

(d) Make a comparison of samples of statutory or regulatory
language that has proven to be effective in some other
jurisdiction, with the law that is available in his 208

planning area.

It is anticipated that areawide planners will have access to legal
counsel and that use will be made of these services. Many elements of the
model legislation presented in this report must be adapted to fit existing
requlatory agencies and waste management institutions, and professional
personnel from the financing and legal offices in your area should be

consulted for assistance in these tasks.
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1.7 Research Methodology

The first step was to define some of the more frequently mentioned
problems that the prospective Section 208 Planners have discussed in the
residual waste elements of their proposed plans. From this list, a set of
problems was selected that could be resolved, or at least ameliorated,
by legislative authority, from any level of government. This was

accomplished by:

(a) On site interviews with four of the EPA Regional 208
Planning Directors.

(b) A review of the preliminary work plans from 19 EPA
Regions to determine the type of problems that area-
wide planning would encompass.

(c) Interviews with State and regional planners and
waste management operational staffs.

(d) A search of the open literature.

(e) A review was made of 54 pieces of model and cur-
rently enacted legislation at the Federal, State,
county and city levels, each of which was designed
to help solve specific waste management and water

quality problems.

The product of step one is the description of specific needs (in
Chapter 3) related to an areawide planner's waste management problems.
These descriptions indicated the type of legislation that should be
available for the successful implementation of an areawide waste treat-
ment plan. Persons interviewed during this first phase of the project

are mentioned in the Acknowledgement Section of this report.

The second and third steps (which were accomplished concurrently),
required the construction of a list of states, counties and regions that
had developed comprehensive statutes or ordinances dealing with some part

of the total problem of residual waste. This was done with the assistance
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of the EPA Project Officer, the EPA Regional 208 Directors and references
to exemplary waste management laws found in the literature. Most of these

are Water Quality and Solid Waste Management Laws.

As the list of jurisdictions with noteworthy laws was produced,
contact was made by telephone with the State and local officials concerned,

and copies of their current laws and regulations were obtained.

Upon completion of steps 2 and 3, documentation had been accumulated
on the laws and regulations of the twelve sample states used to
provide an integrated piece of legislation for the control of residual
waste that may have an adverse affect on water quality. The 12 states

selected are:

Alabama I1linois Oklahoma
California Minnesota Oregon

Col. ado New Jersey Pennsylvania
Connecticut New York Washington

In Step 4, the study team interviewed by telephone an official in
each of the jurisdictions listed, to obtain background information
regarding the size and scope of the regulatory activities, and the views
of these officials with respect to the efficacy of the law under which
they were operating. The laws of each state were reviewed and, in
preparation for each interview, the salient characteristics of the laws of
each of these jurisdictions were noted on a separate work sheet. The
study team noted that many of the same problems are legislated upon at
several levels of government and at this point Exhibit 1 was developed
to indicate the various levels of government at which a law might be

found.

in Step 5, the work sheet notes regarding the intent of the
various laws were posted to the matrix shown on Exhibit 2, indicating
which jurisdictions had a law or regulation identified as dealing with

one of the problem areas that emerged from the first step.

It is reiterated here for emphasis that neither the matrix, nor
any other statement made in this report is intended, nor can it be

interpreted as a ranking of the effectiveness of the residual waste laws
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in the jurisdictions included in our sample. This is so for many reasons,
three of which are worth noting: first, all of these jurisdictions were
selected because they have been cited for a forward looking program;
second, some jurisdictions may not have a problem or the State may have
such an effective non-legislative solution to deal with it, that they
don't now need a law, and third, the State may have a piece of legislation
in its Health Code , Governmental Code, Administrative Procedures Act,

Code of Civil Procedure, or even the Evidence Code, that deals with the
problem without respect to the agency that needs such authority, e.g.,

it is available to all departments of the government.

The scope and duration of this project did not contemplate a
comprehensive search of all the codes and regulations of all
jurisdictions in the sample, and the basic requirement was satisfied
when a law or regulation dealing with the specific residual waste problem
was found in the water quality, solid waste or resource recovery acts.

Other codes were searched for only a few states.

in Step 6, notice was taken of the fact that a number of juris-
dictions (and the model law) each dealt with the same problem, and
here the researchers made a value judgment and selected the section that
was reported to be effective by the State agency and was sufficiently
descriptive to be understood by the widest range of potential users. The
rule stated earlier, RE: preference shown to established MODELS, was
followed, and if the language in the model statute was adequate, that
it is the only language recommended in this report. Where the
recognized models are silent, or an enactment found in another jurisdiction
appears to be a worthwhile supplement to the model, or is clearly superior,
the supplemental section is included as an alternative. A citation to the
originating jurisdiction is provided for each Section or Paragraph in the

""Model Legislation'', Section 4 of this report.

In Step 7 the study team modified an existing law or regulation,
or prepared a new section dealing with the specific residual waste
problems identified in Step One. These sections are integrated into the

model Residual Waste Management Act presented in Section 4.
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1.8 Relating the Problem to Available Legislative Solutions

Starting with the premise that if there were no residual waste pro-
blems to be controlled, there would be no need for waste management laws
or regulations, an examination was made of each section or paragraph of
the existing laws in selected states to determine the problem each was
designed to avert or control. This analysis, which is presented in
Chapter |Il, provides several benefits: first, it enables the planner
to better appreciate the meaning, intent and the limits to the usefulness
of each of the legislative or regulatory provisions commonly used, and
second , the inclusion of alternative statutory language offers the
planner an opportunity to suggest integrated solutions to several pro-
blems which could be abated by the same set of legislative or regulatory

provisions.

Section 3.1 presents an analysis of the more or less standard legis-
lative provisions in most laws. These are made a part of the Model
presented in Chapter IV in the interest of providing a comprehensive Residual
Waste Management Act. Section 3.2 presents a description of some of the
recurring, waste-related water quality problems appearing in the 208
Planning Grant Applications, along with recommendations regarding the legis-
lative or regulatory provisions which are included in the Chapter |V Model
Law. Section 3.3 describes some of the problems associated with conserva-

tion through the recycling of waste materials.

Chapter V presents criteria used in selecting sections from
State laws for use in the Model. Four appendices are provided at the
end of this report. Appendix “A" is a compilation of Definitions used
by the 12 States in their waste management laws; Appendix ''B'' is the

complete text of the Minnesota, multi-county Metropolitan Solid Waste

Disposal Act. This is presented as a model regional waste management
act and is an appendix because it does not fit logically into the Chapter
IV Model law.

Appendix "'C'' is the patterned interview format used as a check
list in the discussions of waste management laws with State officials.
Appendix 'D' is a list of Federal Laws & Regulations that pertain to water

quality aspects of residual waste.
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CHAPTER I
SUMMARY AND CONCLUSIONS

2.1 Objectives of this Research

The main thrust of this Handbook project was to develop descrip-
tions of the water quality problems associated with residual waste, and
to review the solid waste and water quality laws of twelve sample States
to find effective legislative or regulatory solutions that have been dev-
eloped and are presently in use. Information regarding specific problems
and the effectiveness of State regulating measures was obtained from waste
management, water quality and health officials of the sample States and
of the Federal government. After validating the list of residual waste
problems which are reiated to water quality, and the efficacy of the laws
and regulations in use, the Model Law (Chapter 1V) was constructed using

provisions of the States' Acts.

2.2 Overview

A summary of the subject matter of this research is presented in two
exhibits. Exhibit 1 in Chapter lll shows the classifications of the laws
that relate to residual waste and the level of government at which the
legislative enactment or rule making generally takes place. This exhibit
also indicates the level at which these laws are enforced. Exhibit 2 in
Chapter V shows the response of each of the sample States to the identified

need for either a law or a rule to assist in the management of residual wastes.

The principal recommendations resulting from this review of existing
residual waste management legislation are embodied in those sections that
are incorporated in Chapter IV, the Model Law. An outline of the Model is
provided at the beginning of the Chapter. A rationale for the inclusion of

each of the sections in the Model Law is presented in Chapter V.

2.3 Findings

At least one State in the sample has a law or regulation dealing with
every one of the residual waste problems. A State section was used for
every subject area except for the control of transportation of hazardous

wastes. A new section was drafted to cover the transportation problem.
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In every other subject area, the provision(s) incorporated in the Model is
adapted from an existing law or regulation that is effective in one of the

States.

The greatest need for new legislation exists in these three areas:
programs of State and local incentives for resource conservation; specific
provision for permitting the use of sludge on land; wider recognition
of the benefits to the State from comprehensive, ''water tight' control of

hazardous wastes.

The first of these problems is beyond the scope of this project.

The second and third a:-= discussed in Chapter |l| and Chapter V.

2.4 Characteristics of State Laws

The more important characteristics of the laws and regulations of
the twelve States in the sample are displayed in Exhibit 2 in Chapter V.
The extent and the similarity of the response with which all of these states
have met the challenge of managing their residual waste problem is more
remarkable than the differences that appear. Each of the States has provided

a law for all of the standard or common problems of waste management.

Of significant interest to Section 208 Planners is the existence of
authority for areawide waste management planning. Each of the States in the

sample has some form of enabling legislation.

That the persons responsible for implementation of these laws have
the ability to improvise, and so to provide the comprehensiveness not supplied

by the legislation, was apparent from the interviews.

Every State but one has made provision for an advisory council, and
all but two have addressed the problems associated with closing the land
fill sites. California, Oklahoma, Oregon, Pennsylvania and Washington have
provided a definition of solid waste that embraces the definition of Residual
Waste currently used by the EPA. New York's definition of solid waste is
almost as broad as that formulated by the EPA for residual waste. The re-
maining States have provided exceptions that may prove to be important.
Eight of the twelve States DO INCLUDE sewage sludge in their definition of

solid waste, which is encouraging. A reason for the narrower definition may



be that those parts of the total residual waste load which are not covered
under the Solid Waste Acts, are controlled and defined by a number of other

agencies of the State: e.g., Departments of Agriculture, Mines or Health.

A number of subject areas are not covered in the solid waste or
water resource law of some States in the sample. It is possible that a
regulation is in existence under one of the laws of that State which was

not included in this review.

2.5 Provisions for Hazardous and Toxic Wastes

The substantive area in which the greatest disparity was found is
the differences in approach that were used in classifying the wastes which
can be safely disposed in an ordinary site versus impervious bottom
landfill sites. All of the States in the sample, except Colorado, Connecticut,
Mew York and Washington, have a regulation that differentiates between
ordinary (inert) wastes, and special (either oily, hazardous or toxic) wastes
that must be given special handling. In the four States where no spe-
cific regulation of special wastes was found, interviews with State offi-
cials indicated that the special (hazardous, etc.) wastes are treated on
a case by case basis. Many States are without adequate ''safe sites'' and
must rely on out-of-state disposal or temporary storage as their only solu-

tion to the hazardous waste problem.

The problem of hazardous and toxic wastes was presented in depth
in a 1972 study by the National Association of Counties (2-1) and the solu-
tions suggested therein are discussed in Chapters |Il and V of this report.
From the standpoint of a Model Résidual Waste Management Act, a set of
nationally accepted definitions would be very useful. California has
developed definitions for four categories of wastes and three classes of
landfill sites. These are presented in Chapter IV and discussed in Chapter
V as part of the recommended Model Legislation. These definitions could
be used as a point of departure for a set of State EPA definitions

which might include:

e Ordinary wastes - inert, non-toxic, (will have no

effect or negligible effect on water quality)

e Special wastes - oily, putrescible, (will have minor

effects on water quality)
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e Hazardous wastes, (will have a significant effect

on water resources)

e Extremely hazardous wastes, (has potential for cala-

matious or irreversible effect on water quality)

For each of these categories standard handling and disposal procedures could

be worked out among the several States.

REFERENCE

(2-1) "Basic Issues on Solid Waste Management Affecting County Govern-
ment,'" National Association of Counties under EPA Grant #S-802294,
May, 1973.



CHAPTER 111

PROBLEMS ADDRESSED BY THE MODEL RESIDUAL WASTE MANAGEMENT ACT

3.1 Essential Elements of a Legislative Enactment

Using the premise stated in Section 1.8, that if there were no
problems to solve by legislation, there would be no need for laws, an
attempt is made here to present the rationale for each of the sections
included in the proposed Model Residual Waste Management Act. Many

sections have a very legalistic basis for their existence, and other

sections relate to specific residual waste problems, which are described in
various 208 planning grant applications. This Section (3.1) deals with

the legally, or customarily, required elements of 4 law. Section 3.2 deals
with the need for specific solutions to waste management regulatory problems,
and Section 3.3 deals with the need for legislation to encourage resource

conservation.

3.1.1 Planners Role in Preparing Legislation

It is expected that many 208 planners will participate in the tech-
nical aspects of proposed statutes, regulations or ordinances (or revisions
thereto) in the course of developing a viable waste management plan. It is
hoped that this method of presenting the rationale for the model will provide
some insight into the necessity for the type of formal language used
by writers of laws and regulations. While the planners and the
professional staff of the waste management operating entities will be
called upon to contribute information for new legislation, the assistance of
legal counsel should be obtained in preparing drafts for enactment by a

legislative body.

3.1.2 Relationship between Statutes, Ordinances and Regulations

A statute is a taw which is a legislative enactment of a Sovereign
State, or the United States. This includes the Federal Government and each
of the Several States. An ordinance is a law and is the legislative enact-
ment of a municipality, either a county or a chartered (home rule) city,
which is empowered by the state to legislate in specified subject areas. The
statutes are enacted by the U. S. Congress or State Legislatures and
ordinances are passed by Boards of Freeholders, Boards of Supervisors, City

Councils, and, in some instances, by the Governing Board of Special Districts.

Rules and regulations are promulgated, after notice and hearings, by
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administrative agencies, in accordance with guidelines established by an

appropriate legislative body.

The rules and regulations may cover only the subject matter specified

in the enabling legislation which delegated rule making authority to the

agency.

Regulations promulgated by an authorized agency have the same force
and effect as a law passed by the legisiative body delegating the rule
making power to the agency. The subject matter of the regulations, usually

the how, when and where aspects of the overall regulatory scheme that is

authorized in the enabling legislation, may be made an integral part of
the law in some states. At the municipal level it is not unusual to
find that the regulations have been passed or enacted by the Board of

Freeholders, Supervisors or Council, and are, in fact, part of an ordinance.

3.1.3 Choice Between New Law and Regulation

A regulation can be revised (with Notice) to reflect new experience
much more easily than a statute or an ordinance, and the regulations
are written by persons with technical expertise in the residual waste field.
These are the principal reasons that this type of legislative authority is

delegated in the first place.

The thrust of the search for applicable effective legislation did not
permit the research team to discriminate against a useful provision because
it was "only a regulation,'" for,in fact, other states have similar pro-

visions that are part of the statutes.

If the planner, or areawide waste management activity, finds that the
legislature has passed an enactment under which an existing agency of the
state is empowered to make the regulation or rule required to implement
the plan, interaction with this State Agency will probably produce
the needed authority. A regulation is to be preferred over a statute
because of the initial ease of passage and the greater freedom that the

technical experts have to modify the rule, if required.
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3.1.4 Governmental Levels at Which the Law and Regulations

Are Enacted and Enforced

Before the planner seeks a new law or regulation, he must be satis-
fied that the act or regulation that he needs does not already exist.
States have adopted a variety of control strategies, and the required authority
may be set forth in the water quality acts, solid waste acts, public health
acts, or environmental protection acts, to name just a few. |In some juris-
dictions the required authority exists because a court found it to be
implicit in another act. In some jurisdictions, expressed limitations on
dumping that are contained in a solid waste act are not even used because
the requlatory authority granted in the water quality or public health acts

provide a more effective method of controlling promiscuous dumping.

The combination of enactment/enforcement powers that are exercised
at the state and county levels only, or at the municipal level (whether it be a city
or a city/county), are shown in Exhibit 1. This will provide the planner
with some insight as to where he may look for an existing law. The planner
may obtain additional assistance from the offices of the City Attorney, the

County Attorney and the State Attorney General.

3.1.5 Problems Addressed by the Standard Sections of Environmental

Management Laws

The following provisions are most often found in legislative enact-
ments (statutes and ordinances), as opposed to regulations, but the problems

faced by the legislators are often present when a regulation is being prepared.

3.1.5.1 Policy Declarations

The declaration of policy, which is usually the opening paragraph
of a law, serves several important purposes. |t provides the courts and
the citizens of a community with the official public policy, as announced
by the legislative body of that community, regarding this particular pro-
blem. When interpreting this law the courts can be expected to apply a time
honored (3-1) practice of searching for the meaning that advances the policy stated
by the legislature. The policy statement also establishes a constitutional right

to legislate on this subject. The most common basis for legislative action
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is the exercise of the states' police power (power to protect the health,
safety and welfare of the citizenry) and its power to levy taxes to raise
revenue. While a court of law may find that an enactment does, or does not,
meet this constitutional requirement, irrespective of the policy or stated
purpose of the legislation, it has become customary for legislatures to
state that the purpose of this law is to ''protect the public safety, health
and welfare' of the citizens, i.e., it is an exercise of the police power of

the State.

3.1.5.2 Definitions Used in the Laws

There are two problems which legislative bodies attempt to avoid by
providing adequate definitions of their terms; the first is the consti-
tutional prohibition against ''vagueness'' (3-2) and ''overbreadth" (3-3)
and the second involves the propensity of the courts to utilize the ordinary
lay definition of technical words and phrases unless the law makers
have made it clear that the terms in the law are to be interpreted in their

special, technical sense, as shown in the definitions section.

The constitutional problems involving vagueness come to the forefront

when the court is asked to enforce a penal section which an ordinary citizen
(in the opinion of the court) would have difficulty understanding. The over-
breadth problem is encountered when a law prohibits conduct beyond that
which is necessary to achieve the stated purpose of the enactment. The

most serious cases usually involve the infringement of a constitutionally
protected right, such as the right of Free Speech. An example of a finding
that a law is unconstitutional for '"Overbreadth,'" is found in some Litter

Control Ordinances. (3-4) (3-5).

A wide variety of definitions are used in the laws of the 12 states
reviewed and the basis of these differences are not always apparent. To
provide the planner with the widest choice of terminology, the definitions
from all of the laws are alphabetized and presented in Appendix A of this

report.

3.1.5.3 Authority*

This heading is used to designate a group with the primary respons-

ibility for developing the residual waste management plan. This group is

#*Sections 3.1.5.2 through 3.1.5.12 are summarized from Sections 6 to 17 of
"'Suggested Solid Waste Management Ordinance for Local Government."



necessary to coordinate residual waste efforts on an areawide basis, and,
because of the special expertise required, a legislative body can feel

free to delegate authority which it could itself, constitutionally exercise.

3.1.5.4 Enforcement Agency (For State or Local Laws)

This section is used to delegate authority and responsibility for
insuring compliance with the waste regulations and laws. Enforcement could
be the responsibility of a group concerned solely with residual waste or a
group enforcing all environmental laws. But the problem to be resolved,
regardless of who enforces, is one of ensuring that someone does have a

clear delegation of authority to enforce the law.

To delineate the duties and authority of the group given primary
responsibility for administration of a waste management ordinance, this
section specifically outliines this authority and responsibility. Much local
authority must be exercised with the approval of, or in conformity with, state
authority. Powers and duties of the agency should be delineated to avoid
confusion as to what the agency can and must do, and to prevent overlap with the
authority of other agencies. This section may describe in detail the powers
and duties of the Administrative Department. This must be done in cooperation
with the Enforcement Agency and an Advisory Board; the plan must be
compatible with the State Plan and submitted to the State for its comment

and approval.

3.1.5.5 Define Planning Functions

The legislative body, when it delegates some of its own authority, is
expected to provide guidelines within which the delegated authority is to be
exercised. The iegislative enactment must, therefore, specify what the Manage-
ment plan will show. All present management activities and recommended acti-
vities for future use must be taken into consideration; i.e., population growth,
waste generation, land development regulation system, management aspects such as
organization, financing and regulatory capabilities, and qualitative and
quantitative increases in the residual wastes expected to be generated from

residential, commercial, industrial and agricultural sources.

3.1.5.6 Rule Making Authority

Specific language is required to provide to the agency responsible for
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administration of residual waste plans and ordinances the authority to
regulate and make necessary rules. The California Government Code, Chapter
4.5, Rules and Regulations, § 11272 and 11374, are typical of state laws that

limit agency powers to those specifically conferred by a statute.

3.1.5.7 Powers and Duties of Agency

The State constitution and enabling laws of State legislatures must
be taken into account in defining the duties of either a state or municipal
agency. The requirements or minimum standards set forth in Federal or State
laws may preempt a lower echelon body from acting at all,or may require that

the standard established be equal to or higher than the standards incorporated
in the Federal or other State law. The purposes of the ''"Powers & Duties'

Clause are as follows:

(a) To specify how the responsible agency must conduct contract
negotiations before committing to a contractor for collection,
disposal, etc. Here the agency is after legal and policy
approval of contracts, as well as guidance on contents of
contracts.

All contracts shall meet the following requirements: be
with consent of local legislative body; prior approval by
Chief Legal Officer; be for not less than '"X" years and
not more than "Y' years; meet all insurance requirements
of ordinances, and be awarded to lowest qualified bidder.

(b) To give the agency responsible for overall waste management,
an ability to create local authorities for dealing directly
with the management of residual waste. The more localized
the implementing authority is, the closer the problems
can be analyzed and worked.

The director may be authorized to create one or more waste
management districts within the boundaries of this locality
to provide for efficient and economical disposal.

(c) To determine the most economical number of contractors to
serve a given locality and to issue permits to qualified
contractors in the numbers desired. This prevents
duplicative or uneconomical arrangements.

The director shall determine number of contractors needed
to serve each locality and issue permits to qualified
contractors.

(d) To allow competitive interaction and negotiation between
private contractors and their customers.
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The director shall not set any service charge for non-
residential waste management by private contractors.

(e) To develop a means of controlling disposal from in-
dustrial, commercial and agricultural generators and to
develop information on wastes while allowing industry to
develop their own waste management program.

To issue permits for storage, transport, processing and
disposal of wastes by the generator thereof. The director
shall prepare application forms for all such permits, re-
quiring information on name and address of applicant.

(f) To insure that al] wastes are collected by the contractors
or agency collecting in the area so that no collectible
wastes are disposed of in an unapproved manner. The
permit reference may allow private industry to develop its
own waste disposal plan.

All generators of wastes other than those operating
under an approved permit shall use the services of the
local government or contractor for the district in which
such waste is generated.

(g) To provide enforcement tools to the agency, it is usually
permitted to issue citations. |In all actions involving
permit holders .. the enforcement agency shall cite the
violator to appear before the Administrative Department
provided
In all instances ... where inspection ..... reveals
violations of the laws of the state, ordinances of the
locality, or rules and regulations established by the
enforcement agency or when the enforcement agency is
aware of such violations, the violator shall be cited to
appear in the Superior (Supreme or Municipal) Court at
a date and time shown on the citation.

3.1.5.8 Permit Issuance Authority

The permit is the most basic and pervasive element of a regulatory
scheme. The applicant is required, as a condition of issuance for the permit,
to agree to comply with all laws, rules and regulations and to maintain
certain records and to allow inspection at reasonable times (e.g. during
regular business hours) of the facility and records that are required to be

maintained.

Enforcement of the law is made possible by this right of inspection

and made economically feasible by the summary procedures provided



for revocation of the permits. Note that unless there is an immediate threat
to the public health, the permit revocation procedure does call for meeting
""due process'' requirements, e.g.: Notice and opportunity to be heard. This

is discussed under the ''Notice and Hearings'' heading, infra.

Permits also provide the basis for collecting fees that defray
the cost of necessary inspection and other compliance measures. Other uses
include the collection of information regarding composition, quantities and
place of disposition of wastes, and when private waste disposal companies are
relied upon to collect residential refuse, the permits control unnecessary

overiap of franchisee routes.

3.1.5.9 Notice, Hearings, and Judicial Review

The due process clause of the fifth amendment to the U. S. Consti-
tution, as it has been interpreted by the Courts, requires that parties
affected by an administrative action (which includes both the rule making
and enforcement functions), is entitled to ''notice and an opportunity to
be heard.' The manner in which the due process requirement is met varies
from state to state. The procedure to be followed in giving notice to
affected parties, providing for an administrative hearing and an appeal to
the courts, is sometimes set forth in each statute or regulation that affects
members of the general public. Some states have codified the notice, hearing

and review procedure in their Administrative Procedures Act.

3.1.5.10 Injunctions to Abate any Threat to Public Health

A need often exists to obtain speedy relief from an unsanitary dis-
posal operation, and many regulatory laws permit the regulatory agency,
after it has requested abatement of the nuisance, to apply to the court for
a Temporary Restraining Order (TRO), pending issuance of a permanent injunction.
Because an injunction is a request for EQUITABLE RELIEF, most states require
the petitioner for an injunction to show that the damage being caused by the

offender is irreparable, and that the petitioner has no adequate remedy at law.

California, at least, has made provision for waiving the usual equitable

requirements for a showing of irreparable harm and inadequateness of the legal
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remedy, and permits issuance of a Summary TRO that satisfies the need for

truly speedy relief where an offender is endangering water quality. (3-6)

The provision for a Summary TRO can only be made by the State Legis-

lature. Typical language used by a municipality is:
"Injunction - in all cases where a violation .... creates an
immediate threat to safety, health and welfare or environment.
The Agency shall cite the violator ... and order correction to
begin forthwith. |If such corrective measures are not taken
The Enforcement Agency shall notify the Chief Legal Officer
who shall immediately apply to "X'" court for an injunction."

3.1.5.11 Advisory Boards

Advisory Boards are used to bring a broader range of abilities and
interests to the permit and requlation process. This fosters public interest
and participation and brings the non-bureaucratic view into decisions affecting
the area. A typical legislative provision for such a board would include the
following:

Appointment ... by majority or local legislative body .

Terms .... four years with staggered initial terms
Organization and meetings

Duties ... shall advise in preparation of a Waste Management
Plan ... may review permit applications and recommend revisions
Shall attend all hearings on rules and regulations ... and may
make recommendations to the Director. Shall attend hearings on
rates,

May attend hearings on complaints

3.1.5.12 Establishment of Title to Residual Wastes

A problem may develop where scavengers collect segregated wastes, such
as paper, glass or metals that were put out for collection by an authorized
materials reclamation contractor, perhaps under a franchise from local govern-
ment. Under common law principles, the materials placed outside of the
property controlled by the property owner, e.g. at the curb, are considered to
be abandoned by the previous owner. In the absence of law that indicates
the point at which title changes, and prohibits the gathering of wastes
by other than franchised collectors, the intent of a city or region-wide

rectamation project may be thwarted by persons that would collect the material
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for sale in the open market. A sample statement might read:

Title to Waste - In absence of agreement to the contrary, title to
all wastes shall rest in the owner of each management activity
or facility in which waste is placed.

3.1.5.13 Need for Public Participation and Public Education

Regarding Residual Waste Facilities Requirements and

the Public's Role in Reducing Waste Burdens

In addition to public hearings on specific regulatory actions and
public participation on an advisory board, both of which involve a small
fraction of the population, the planning decisions should reflect the mood of
the citizenry that may ultimately vote on the bond issues required to bring
the plan to fruition. The legislative action required will come from the local
government and may be in the form of an allocation of funds along with
specific guidance regarding ways and means of communicating the plan to the
public. Specific statutory language is lacking in this field, but the elements
of the required program are contained in the EPA publication, ''Developing a

Local and Regional Residual Waste Management Plan.'" (3-7)

3.1.5.14 Statutory Provision for Area Wide Waste

Management Facilities

The frequently encountered desire of municipalities to guard the
prerogatives of ''Home Rule' and the State's occasional reluctance to finance
inter-county facilities, come into direct conflict with the statewide shortages
of land disposal sites and the economic fact that many approaches to resource

reclamation require large volumes of waste to operate efficiently.

The optimum legislative solution appears to be a combination of inter-
municipal agreements along with State legislation that mandates the development

of area wide residual waste planning. (3-8)

A number of States have recently legislated on this issue, including
California (3-9), Colorado (3-10), Connecticut (3-11), and Oklahoma (3-12).
For a complete description of the range of optional governmental arrangements
for cooperative waste management facilities, see EPA Report SW-47-ts, "Inter-

Governmental Approaches to Solid Waste Management.(3-13)



3.1.5.15 Bonds and Insurance Provisions

Private contractors engaged in hauling or disposal operations can
be expected to insure against the risks that are inherent in their business
operation and to post a bond insuring that they will faithfully perform the

services for which they have contracted.

Performance bonds are usually required by State law to protect the
governing body in the event a contractor defaults. Each performance bond
will have a time limit set out in which a claim must be reported to the insur-
ance company. Failure to notify the company in that time will void the policy.
All insurance policies should be reviewed periodically so that the rights

of the locality can be protected.

This section could be expanded to require a performance bond of all
permit holders who discontinue their activities before the expiration date

of the permit, assuring continuance of the activities covered thereby. (3-14)

Considering the continuing liability of persons who use their land
for disposal of wastes, a bond may also be required as a condition of a permit
that will serve to assure the indemnification of anyone who is damaged as a
result of the waste disposal operation. Such a bond may be required to
guarantee clean-up or provision of an alternate water supply in the event

the land fill later leaches deleterious materials.

3.1.5.16 Need for Technical Clauses Dealing with Repeal,

Saving and Severability

3.1.5.16.1 Regealers. This section is used when a new law super-
sedes sections of an existing law. This is in effect an amendment to existing
laws and should be accorded the same care in construction as any other amend-
ment to a law. In some statutes there is occasionally used an '"Omnibus
Repealer,' which states that ""Any provision of an existing law which is in
conflict with this provision is hereby repealed." An express repealer clause
is not needed if, in fact, no preexisting law is affected. If other laws are
to be repealed, they should be clearly delineated as to chapter, sub-chapter
and section. If your new statute is not reconcilabie with an earlier enact-

ment, the courts will find that the earlier one was impliedly repealed by the




3.1.5.16.2 Savings Clause. This is ordinarily a part of the re-

pealing provision, and it is intended to ''save' rights, pending proceedings,
penalties, etc., from possible annihilation which could result from the un-
restricted repeal of the previous statute. State v. St. Loutis, 174 Mo 125.

This means that if the City Attorney or District Attorney is in the process

of prosecuting a landfill operator for violation of an ordinance or statute,

and a new law is passed that does not specifically ''save'' such actions commenced
under the old law, all of the prosecutor's work will have been lost; he must
then begin again under the new law. This would be true even if the new law
provided similar penalties for the offense being prosecuted under the old

law. Davis v. General Motors Acceptance Corporation, 176 Neb. 865 (1964).

3.1.5.16.3 Severability Clause. This is also referred to as

'separability,' and is used to express the intent of the legislative body;
if one or more sections of the enactment are found to be void by a court, then
the other provisions of the law shall remain in force. Such provisions are

of questionable value for several reasons:

(a) If a court finds that a provision is inseverable, the entire act
will be struck down, the severability clause notwithstanding.
The U.S. Supreme Court took such action in WillZams v. Standard
0il Co., 278 U.S. 235 (1929).

(b) If a court heeded such a request by the legislature in every
instance, it is possible (but not probable} that the only
section of an enactment which would survive disection by the
court would be the repealer clause. This could lead to the
dissolution of all the law that this jurisdiction has on the

books dealing with waste management, (3-15)

(c) The courts can be expected to interpret or construe the enactment
in such a manner that minimum violence will be done to the part
which is salvageable and that part of the law will continue to

serve until the legislature passes a new bill.



3.2 Problems Associated with Material Conservation and Disposal of Residual
Wastes

3.2.1 Land Disposal of Residual Wastes

3.2.1.1 Need For Control of Materials Going to a Landfill

Fire, explosion, generation of toxic gasses and dangerous levels of
radioactivity are hazards which can best be avoided by close control of the

nature of material being placed in the landfill and, for some materials,

control of the method of placement, and precise location of the materials

within the landfill. Such controls would include:

(a) Notification of possible problems by responsible parties at the
source of the wastes; waste generator should provide a descrip-
tion of the materials being deposited in landfills.,

(b) Knowledge of disposal problems by waste transporters; also
knowledge of the contents of each load and of reactions to
anticipate when incompatible materials are mixed, e.g. sodium
cyanate with waste acid.

(c) Knowledge on the part of the land disposal site operator of
hazards and problems; he should know how to perform certain
tests and have equipment to do so; he should be authorized to
turn away loads that are not acceptable and should keep track of
the location of flammable and other hazardous materials that could
affect water quality and that might also endanger the safety of
site operations personnel. Site operators should be trained to
cope with these emergencies and there should be a contingency
plan with the local disaster agency and/or fire department to
respond in the event of an explosion or conflagration.

Legislative authority having a bearing on the above could encompass:

(a) Identification of substances by source in a bill of lading.

(b) Licensing of waste transporters, including provision for train-
ing and testing of truck operators.

(¢) lIdentification of substances at disposal area by bill of lading
from source.

(d) Licensing or permitting of land disposal areas to include train-
ing of personnel in the identification and proper handling of
wastes.

The authority should also include the ability on the part of the regu-
latory agency to obtain records on the source of industrial wastes, types,
volumes and the dates on which wastes were disposed into each disposal area.

This could be done routinely, as part of the permit or monitoring program.



3.2.1.2 Pesticide Containers

Pesticide containers are a subject of special interest in many states,
such as California, which have a large articultural industry. The containers,
unless washed and rinsed, should be disposed of only at a toxic waste disposal
site, and should be buried, not burned. Washwater wastes must be brought to
a designated transfer station for removal to a safe disposal site, rather than
being discharged at the farm. |f these containers are washed at a cooperage
or at the manufacturing plant, the same rules should apply. Regulatory auth-
ority should encompass surveillance of use of pesticides in the area and, from
that, develop information on use of containers, their disposition, etc. The
waste management agency should also plan for separate burial areas within a

hazardous waste site.

3.2.1.3 Incinerator Ash or Pyrolytic Char

Because of potential heavy metals content these substances should be
considered hazardous or toxic wastes. Either the regulatory or waste manage-
ment operating agency should be authorized to determine the quality and quantity
of ash and char offered to it for disposal in order to pass judgment on the
method of disposition, or to recommend the most appropriate methodologies for

the region.

3.2.1.4  Hazards to Public and Wildlife

Physical hazard to public by entry upon disposal site is not an esoteric
problem, but one which can easily be overlooked. Children or adults wandering
onto disposal sites pose a real public safety problem. Regulatory authority
to require effective exclusion of the public by secure fencing should be ex-

plicit in state and local legislation.

Wildlife, particularly birds, can be quite vulnerable to the danger
from land disposal of certain hazardous or toxic wastes. Terrestrial animals
can, for the most part, be excluded by good fencing. Birds are another matter.
No one has found the solution for protecting waterfowl and other aquatic birds
from landing on ponds of waste oil, acids, etc. When such a solution is found,
the regulatory agency should be able to implement it in that jurisdiction.
State and local law should authorize the permitting agency to call for the

installation of new facilities as necessary to protect animal life.



3.2.1.5 Need for Monitoring of Groundwater

Monitoring of groundwater by sampling and analysis of chemical content
is of utmost importance. The law should enable or require the imposition of
a self-monitoring program upon the operating agency, and the regulatory agency
should also be authorized to carry out its own check monitoring upon each of

the sites. Elements of the monitoring program should include:

(a) Pre-discharge hydrology and water quality.

(b) Selection of sites and placement of sampling wells and instruments.
(c) Periodic taking of samples and analyses by the operator.

(d) Reports by operator to agency.

(e} Periodic tests by agency.

3.2.1.6 Pollution of Ground Water

Groundwater pollution, once it occurs, is very persistent, can be highly
hazardous in the case of toxic wastes, and will adversely affect water uses.
What does the regulatory agency (either a water quality board, the Health Depart-
ment, or State Environmental Protection Department) do, should groundwater pollu-
tion be detected at a land disposal area? The agency should have remedial
authority under state and local law. It should be able to move against the
site operator or, if that is not possible, to take necessary remedial action
itself, since promptness may be required for the protection of water supplies.
There may be a need to intensify sampling efforts, including construction of
additional monitoring wells to trace the course of the pollution; there may
be need to study the resulting data and issue warning reports to users of ground
water, and there may be need to find and plan substitute water supplies for
affected parties. It is even conceivable that the polluted groundwaters may
have to be extracted and treated to remove pollutants, which could be a large

and costly undertaking.

The law should authorize the regulatory agency to require the operator
to carry out studies and remedial action or, that not being possible, to have
the work performed with provision made to collect the cost of the work from
the operator. At the same time, the law should specify that the operator is
vulnerable to civil and criminal penalty for polluting the state's waters and

that the aggreived parties may collect damages.
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3.2.2 Need for Control of Land Used for Disposal Sites

3.2.2.1 Variances and the Grandfather Clause

Economic and geographic realities will lead to numerous compromises
between that which the planner knows is required, and that which is possible
to attain., To prevent multiple uses developing for the existing non-conforming
private disposal sites, the variance should specify both the effluent limita-
tions (by quantity) and the specific persons entitled to make use of the
facility. Each variance must be reviewed, at least annually, to establish its
potential for water quality degradation. A definite time limit should be
established for discontinuance of the non-conforming disposal practice, even

if it must be extended upon showing of good cause.

3.2.2.2 Control of Land After Use as a Hazardous Waste Disposal Area

The completely full hazardous waste disposal site is not as amenable
to future use as, for example, the completely full sanitary landfill for
ordinary wastes. A regqulatory agency should be granted authority to:

(a) Specify procedures for the proper manner of closing a site to

assure that it presents no future hazard, e.g. deep burial by
extra layers of an engineered fill material as final cover,

fencing, posting and making appropriate notations on title
records on file with the county recorder.

(b) Require owner/operator to continue monitoring after closure,
since threat to groundwater will remain for many years.

(c) Carry on its own supplemental monitoring program.

(d) Prohibit any further use of the land occupied by the site or
specify what uses may or may not be made after different periods of
time bave elapsed.

(e) Control of material that may be carried off the site for dis-
position elsewhere, in the event that use is to be made of the
site after such removal of toxic substances.

(f) Carry out remedial actions, as above, in the event of ground
water contamination.
To avoid the need for reliance upon the common law tort remedy, which
in most jurisdictions would provide for holding the site operator ''strictly
liable' for damages to others, resulting from the presence of the disposal acti-
vity on his land, the statute should clearly fix responsibility to assure
that proper protective measures are taken to safeguard water quality after the

completion of disposal operations (as does the California Administrative Code

§2535(c)).



3.2.2.3 Conservation and Utitization of Impervious Bottom Sites

Residual waste disposal sites that have satisfactory permeability char-
acteristics are usually difficult to find. Consequently, approved sites
should be considered to have high value and should be protected against over-
utilization for disposal of other types of waste material, i.e. household solid
wastes, inert construction wastes, etc. Without such protection, it is con-
ceivable that new or established impervious bottom residual waste disposal sites
will have to be terminated long before the end of an otherwise useful life as a

toxic and hazardous waste disposal area.

The regulatory agency should be granted authority to restrict the types
of material that may be placed in an approved residual waste disposal site to
those specific residual wastes requiring such special disposition. A volumetric

ratio of solid to liquid wastes should also be specified.

3.2.2.4 Inventory of Potential Residual Waste Disposal Sites

Selection of a satisfactory disposal site involves examination of a
number of technical parameters through a somewhat complicated analytical process.
Not every industrial plant or landfill operator is willing to spend the money
to search out, identify and investigate potentially satisfactory sites prior
to disposing of residual wastes on the land. This leads to the conclusion that
promiscuous dumping will continue unless a regional or state agency takes the
lead in the identification of satisfactory land disposal areas throughout its

jurisdiction.

As a first step, a regional or statewide water quality or waste manage-
ment agency should be authorized and funded to conduct reconaissance level
studies, resulting in establishment of an inventory of apparently satisfactory
sites. The study should encompass the existing and projected industrial land
uses in the region in order to relate waste sources to disposal locations, as

well as the usual individual site parameters.

After the initial reconaissance, two separate courses of action may
be taken:
(a) A statewide agency does in-depth investigation of site(s) when
use is proposed, prior to issuance of permit, or

(b) person proposing to operate the site does the investigation as
part of an application procedure.
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Appropriate authorization should be granted to the requlatory agency
to enable it to conduct the in-depth study or to see that the study is pro-
perly carried out by another party before site use begins. There should also
be legislative provisions (for ecological zoning’) at both state and local level,
to empower a regulatory agency to exercise a reasonable amount of control over
land uses in the vicinity of future disposal areas in its inventory. Without
"Buffer Zones'' impervious sites may be consumed, or otherwise encroached upon
for other purposes, and they will be lost to the use for which they may be most

valuable.

3.2.3 Waste Piles and Tailing Drainage

Assuming the 208 planning study will develop an inventory of existing
and potential waste pile drainage and mine tailing drainage locations, this could
lead to the identification of existing or threatened effects upon surface and
groundwater quality. Thus, guidance can be given to management agencies, and to
the owners of such waste piles, regarding ''best management practices'' to prevent
such drainage from reaching water supplies. Regulatory agencies should, therefore
be authorized by law to conduct inspections of yard and mine tailings drainage
and monitoring data to formulate plans for the prevention and control of run off,
and to disseminate such information to indivdual owners and to other public

agencies that will be affected thereby.

3.2.4 Industrial Wastes, Control of Sources & Disposition

3.2.4.1 inventory of Waste Loads

A prerequisite for an industrial residual waste plan is an accurate
estimate of all industrial wastes produced in specific areas of the region.
Secondly, the present disposal practices of the region's industrial operations
must be determined and documented. An estimate should also be obtained as
to the quantity of such waste that is currently disposed of outside of this area.
With this information, alternative plans for the effective treatment or dis-

posal of these wastes may be developed and evaluated.

The inventory of industrial waste streams in the region should produce
the tons or gallons per year of each of the following classes of waste. Effec-
tive reuse and disposal plans will also require the location of the source of

the major portion of each of these groups of wastes:
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(a)
(b)

(d)
(e)

Toxic inorganics, heavy metals;
Toxic organics;

O0ils, oily wastes:
Industrial
Motor 0il
0il field, refinery and transportation residues

Solvents, volatile organics

Acids, alkalies, brines

3.2.4.2 Control Strategy for Industrial Wastes

After an inventory of waste loading and present site usage is completed,

a logical approach to solving the problem of industrial wastes, much of which is

currently disposed of into the public sewer or onto private land, is embodied

in the following six step procedure:

(1)
(2)

(3)

(4)

(5)

(6)

The adoption and stringent enforcement of rules for discharges
of liquid hazardous wastes.

Acquisition and development of a ''safe' interim landfill site
for the immediate acceptance of the major portion of untreated
liquid type hazardous wastes.

The design and initiation of a waste exchange or reuse program to
encourage the conservation of organic and inorganic chemicals.

The sequential construction and operation of a modular central
treatment plant; first for the largest bulk of liquid hazardous
wastes (the heavy metals), followed by the sequentially named
groups listed above.

Development of safe sites adequate to receive long term solid and
liquid waste residues from these treatment facilities.

Development of reuse incentives and disposal controls to assure
proper disposition of industrial, hazardous waste streams.

3.2.4.3 Tank Cleaning Wastes

Tank

ship terminal

cleaning wastes can originate in specific industrial operations, at

s and Naval activities, in railroad yards, in truck terminals and

in gas storage plants. In many cases, the wastes are hauled to a land site

for disposal

sites should

as residual wastes. Only sites duly approved as hazardous wastes

be used.

In areas with such activities, the 208 planning agencies would be well

advised to inventory all potential and existing tank cleaning operations in

their region.

to notify all

A management agency can then set up guidelines for disposal and

parties with legitimate interests.
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Encouragement should be given to reclaiming the hydro-carbon content
as fuel or use in new petro or petro-chemical products. Tax write-offs and
or government certified bonds to finance new facilities to reclaim these wastes,
along with preferential treatment by government purchasing activities, would

be appropriate subjects for legislation at the state level.

3.2.4.4  Used Motor 0il

Used motor oil is a particularly troublesome substance to deal with in
a municipal sewage plant and may cause water problems when placed in a landfill.
It is also a prime example of a reusable natural resource. The region needs a
combination of laws that: (1) prohibit its discharge into sewers or on the land;
(2) repeal existing branding requirements that discriminate against re-refined
oil in competition with new oil; and (3) passage of State and local regulations
that give re-refined oil a competitive edge in the market place by specifying
that governments will purchase re-refined oil. The above measure would go far
to remove this source of pollution, particularly as it affects sewage treat-

ment plants. (3-16).

The encouragement of full recovery and re-use of other residual oils,
such as that left in the bottom of ''empty tanks' - both land and water borne
(railway and tank truck) and tanker type vessels (which now pump the residue
overborad, outside the 50 mile limit) could also be accomplished by legislation -
again, by prohibiting dumping and offering to buy the processed residual to fill
State and local energy needs. (3-17).

3.2.5 Dredged Material Disposal

3.2.5.1 Pollution of Ground Waters

In the coastal, riverine and lacousterine areas, the land use or other
appropriate planning agencies should determine which upland sites are, or are
not acceptable for deposition of spoil on the land and this should be done in
advance of any dredging permit or other project authorization. One obvious reason
is protection of wetlands. Another is protection of aquifers, which could be
polluted by the salt water drainage from the spoil or by polluting materials
(pesticides, nutrients and toxic organics) in the spoil. In the same areas
of the country, fresh water streams could also be polluted by saline surface

runoff from dredge fill operations.
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3.2.5.2 Beneficial Use of Dredged Material

It should be noted that dredge material has many beneficial uses, and
that advance planning is necessary to assure that a beneficial use is made
whenever possible. The U.S. Army Corps of Engineers is well qualified to pro-
vide assistance in finding such beneficial use. Even low quality dredged
material mixed with coarser material might be of value as '‘cover' lifts at

sanitary landfill sites. (3-18)

3.2.6 Use or Disposal of Sewage Sludge - Municipal

3.2.6.1 Application Upon the Land

Application of digested sludge, both dry and in liquid form upon the
land, is currently receiving increasing attention as an acceptable and bene-
ficial method of conservation. The 208 planning agency should take cognizance
of the potential for any such activity within its region. Recognizing that
application of sludge will tend to add nitrogen, salts and possibly heavy metals
to the groundwaters, the 208 agency, either alone or in concert with State or
regional water quality control and Public Health Agency should establish an in-
ventory of land areas that are suitable for and couid be enhanced by properly
applied sludge. The inventory of available, safe sites should be reviewed and
coordinated with the agencies involved in operating or regulating the sludge

producing facilities.

3.2.6.2 Safe Application Rates

The amount of sludge material that may safely be applied to the land
will vary depending upon soil conditions, rainfall, the rate at which a given
crop can assimilate nutrients, and the amount of heavy metals and other sub-
stances present in the sludge. Some State Health Departments have specified
safe rates under different conditions and other states treat land application
as experimental, permitting it under a program of monitoring and reporting of
results to the State. Where land spreading practices are not common, the ex-
perimental (permit) approach may assist in gaining public acceptance for such

a program (3-19).

3.2.6.3 Sludge Ash

Where sludge incineration (to reduce volume) is practiced, disposal of

the char or ashes, which may have significant traces of heavy metals, remains
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a problem. Regulations for the control of disposal of this material may be
encompassed in hazardous waste disposal rules, if the heavy metal content is
high. |If the heavy metal content is negligible, existing definitions of solid

waste may relegate this material to a special landfill area.

3.2.6.4 Control of Nuisance

Since liquid sludge, if not properly preprocessed, can be the source of
strong odors when deposited upon the land, the waste management or regulatory
agencies should be authorized to promulgate and enforce standards of stability

for sludges so discharged.

3.2.7 Agricultural Wastes

3.2.7.1. Pesticide Containers

This subject was covered under the discussion of hazardous wastes.
The regulatory agency should have authority to continually inventory levels
of this type of waste in its region and to insure that the bags and/or waste
water are being taken to an approved disposal site. Moreover, the regulatory
agency should have the authority to maintain an overview of pesticide usage

within its region and the ensuing impact, if any, upon water quality.

3.2.7.2 Organic Wastes

Poor storage and disposal practices for organic agricultural wastes
such as manure, vines, silo drainage, can lead to serious problems with ground-
water nitrogen, eutrophication and anoxia of surface waters, increased salinity
of ground and surface waters, odors, flies, etc. In appropriate areas, priority
should be given by the 208 planning agency to an inventory of all sources of
agricultural wastes within its region; to determine specific waste loads; to
evaluate known effects upon surface and ground waters, and to project further
effects. The planning agency will be expected to define acceptable agricut-
tural waste handling and disposal practices, where these constitute a threat
to water quality within its region. It should also include this aspect of
waste management in the public participation program for promotion of these

practices through public education.

The planning agency should also determine whether or not there is need

for organic agricultural waste disposal sites in its region and to locate and
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protect such sites if the need is found.

Many states have developed comprehensive programs regqulating these
aspects of agricultural waste, and enabling legislation is probably avail-

able to obtain new regulations that may be required.

3.2.8 Construction & Demolition Wastes

For the most part, construction waste is relatively innocuous, con-
sisting of broken pavement, stone, bricks, wood, plaster, dirt, asphalt tile
and shingles, etc. |Its major problems are dust, unsightliness, smoke and
rodent harborage. Construction waste can unnecessarily consume area in
municipal solid waste sites and particularly in hazardous and toxic waste sites.
On the other hand, a place must be provided for the deposit of the inorganic
fill fraction and efforts should be made to assure consumption of this residual

as useful material.

The 208 planning agency should include estimates of construction and
demolition waste volumes in its planning and provide the locations of proper

disposal sites to generators of such wastes.

3.2.9 Control of Transportation of Residual Wastes

3.2.9.1 Waste Transport Vehicles

Transportation of residual wastes in equipment that is not suitable
for the job or in defective equipment can be highly dangerous, e.g. acid
leakage or sludge spills on highways. Specifications for the equipment and
procedures for its use should be reviewed, and maintained at the state level
because of mobility of the equipment. Where states have thus far failed to
provide regulations specific to this problem, the Motor Vehicle or Health
Department should have some authority to do so. The State should have an
agency to set standards, which would be applied against the source of the
wastes. For example, if a piece of transportation equipment fails to meet
the standards, the waste producer would be prohibited from placing his wastes

aboard it. (3-20)

3.2.9.2. Routing Over the Road

Routing of intransit wastes of either the special, hazardous
or toxic classes, should be controliled in such a manner that a traffic acci-

dent or equipment malfunction (including leakage) will not endanger water
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supplies in the area. Permissable routing should also take into account direct
hazards to large numbers of people (downtown areas) and particularly children
(schools should be avoided). Movement of particularly hazardous wastes may
also be restricted to daylight hours that do not coincide with peak traffic

congestion, as a further effort to reduce the probability of accidents.

Hauling permits should prohibit use of roads in vicinity of reservoirs,
rivers and streams. Trucks bearing hazardous or toxic waste should be required
to display an appropriate sign on front, rear and both sides as a warning to
other vehicles and to alert law enforcement patrol cars, in the event a truck

uses a prohibited route.

3.2.9.3 Clean Up of Spills - Emergency Procedures

Accidents in transporting hazardous wastes can lead to serious problems
of toxic impact on the public and on wildlife, pollution of ground and surface
waters, air pollution, fire, explosion, etc. (These problems can also stem from
illicit dumping.) Here, also, the planning agency should encourage waste haulers
and management agencies to work out contingency plans with highway departments,
fire and police departments, hospitals and similar groups to minimize the ad-
verse consequences of accidental dumping of hazardous wastes. Preventive
action in the form of licensing programs and generating awareness among waste
producers, transporters, and site operators, as already mentioned, should help

minimize such episodes.
3.2.10 Litter

Litter is a significant insult to our physical environment in terms
of the BOD loads imposed, either on the sewage treatment works (if storm run-

off is treated) or on the receiving waters after each heavy rain.

Structural solutions to the problem require either the building of
larger treatment plants to receive the combined flow from sanitary and storm
sewers or the investing in new separate storm sewers. These new sewers would
collect all runoff, or just the first flush from each storm, for later impound-
ment and -treatment in either a separate storm-water treatment plant or in a

combined treatment plant. Each of the above is a very costly addition.
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One of the non-structural solutions is to clean up the streets and
roadside trash and clean out sediment basins in storm drainage mains at re-
gular intervals. Environmentally safe disposal of street sweepings and highway
trash is not a difficult problem, but the collecticn segment is labor intensive,

and therefore very expensive

A litter law and small animal control law with teeth (say up to $500
fine per violation), that is vigorously enforced and with proceeds dedicated
in advance to litter clean up, is an example of the source reduction strategy
at work. (3-21)

3.2.11 Beverage Container Deposit Laws

A law requiring a deposit on all of the types of containers that may be
used for consumables, which insures the return for re-use or recycling of the
container is a multi-purpose solution. It reduces litter, reduces total waste
loading to be disposed of, and increases the useful life of the container with
a con-committant reduction in the drain on our non-replaceable raw material
and energy resources. The ''Oregon'' type of beverage container deposit law is

an excellent example.

The EPA, Office of Research and Monitoring sponsored an exhaustive
study of the beverage container probl=m, in 1972. (3-22) This report examines
the technical, environmental and economic aspects of the mandatory container
return deposit versus a tax on non-returnables that will pay the cost of litter
clean-up (while forcing the expanded use of returnables). A complete list of
the federal, state and local laws that were pending in the legislative bodies

of the country, as of June 1971, is provided as an appendix to this EPA report.

Since both the Vermont minimum deposit act (Vermont Statutes, Title
10 81521-1525) and the Oregon ""Bottle Bill'" (Oregon Revised Statutes, §459.810-
459.890) have survived constitutional challenges, more states, cities and counties
will consider this option to the continuous litter pick-up costs they currently

face. 571 P.2d 691, (Ore. App. 173) review denied oy Oregon Supreme Court (1974).
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3.3 The Need for Legislative Provisions to Aid in Reuse and Recovery of
Residual Waste

The problems associated with recovery of residual wastes, both eccnomic
and technological, are the subject of numerous private, State and Federal
studies and reports. That there ''ought to be a law,' most of the experts
can agree, but as to what law or laws can cope with the formidable economic
constraints that presently divert most wastes to dumps or incinerators, seem

to be subject to experimentation for some time to come.

3.3.1 A National Survey of Resource Recovery

Chapter 4D of the Report of the National Commission on Materials

Policy (June 1973), draws from the best sources of information available to
the Federal government, to provide a succinct statement of the problem. A

small section of Chapter 4D is condensed and presented below to provide an

indication as to why land filling is still preferred over conservation and

how a regional approach might make conservation more viable. (References

from the Report have been renumbered).

The Economics, Technology, and Organization for Resource Recovery

Economic factors determine whether a material is recycled,
shunted into the waste stream, or left where it stands. Recycling
proceeds through an agreement by two different agents in the mat-
erials system: the owner of obsolete goods and a recycler who
might be able to put the goods to use. Both must see an advantage
in the transaction.

Usually transactions are made by scrap dealers who purchase
waste materials and process them. Sellers (or givers-away) might
be urban waste processing plants, machine shops, or private citi-
zens. Buyers include papermills, secondary smelters and steel mills.

The saying in the industry is that scrap is bought, not sold;
it is a buyer's market. Materials producers will buy and use high-
quality scrap if the cost s competitive with costs of virgin mat-
erials. The cost of upgra.ing most urban waste to an acceptable
quality prices it out of the market. That is the essential chall-
enge.

The remedies lie in economics, technology, and comprehensive
organization for resource recovery. The fundamental requirement,
however, is to create incentives for industrial materials buyers
to use more secondary materials in the interest of efficiency in
use of national resources.

This situation could be brought about by two activities: actions
to create a demand for secondary materials, and actions to create
a supply of secondary materials of such quality and at such a price
that they would arouse demand.
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In today's market, demand offers the better incentive. Often
voluntary recycling centers can find no markets for the material
they collect. 1t is as if they were pushing on a string. Such
material will move best when demand pulls them along.

Municipal solid wastes have not been recycled in the past be-
cause disposal in readily available dumping sites was more economi-
cal. The patterns and traditions that developed as a result have
made it more difficult to close the materials system, even though
today the economics begin to favor a closed system.

Some of the major options of the sanitation industry result in
dumping, others in recycling. The options are: (3-23)

(a) Incineration: This is outright burning of wastes, without
energy recovery. Its cost has risen with the public's in-
creased concern about air pollution.

(b) Sanitary landfill: This is disposal and burial of wastes
in the earth. As land around urban areas has become scarce,
waste handling and land acquisition costs have raised the
total cost of this option.

(c) Skimming: This involves separation of several types of
wastes at the source and separate collection followed by
recycling of such components as paper, glass, and metal.

(d) Materials recovery: This involves an aggregate collection,
as with incineration and landfill, followed by material
recovery for recycling by the use of special equipment that
separates and sorts the collected wastes.

(e) Fuel recovery: This uses collected wastes as an energy
source in power plants or industrial furnaces.

Studies by the Environmental Protection Agency of the different
approaches show that skimming, when well executed, is most economical.
Close-in sanitary landfil) is the cheapest option after skimming,
followed by fuel recovery, materials recovery, remote landfill, and
incineration. (3-23a)

But cheap landfill is not always an option; some cities are pay-
ing more for disposal than the estimated average costs for materials
or fuel recovery, $4.77 vs. $2.71, respectively. (3-24) For instance,
estimated disposal costs in Philadelphia and San Francisco are as high
as $8 per ton.

Few municipalities opt for resource recovery as opposed to dump-
ing for three reasons:

(1) Inadequate markets for recovered materials. Municipal offi-
cials cannot rely on finding buyers for secondary materials
when virgin materials are favored. As a marginal commodity,
scrap is subject to wide swings in demand and price. |f
officials are to have confidence in recovery as an econo-
mical option for waste management, a steady, reliable outlet
for the recovered materials is essential. |f demand for the
product drops, the municipality again has a mountain of ex-
pensive wastes on its hands.
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(2) Capital costs. Given the volatility of the secondary mat-
erials market, municipalities or private companies are re-
luctant to commit themselves to invest heavily in the soph-
isticated industrial technology required for resource recovery.
Given the uncertainties, recovery seems not to justify the
substantial investment required.

(3) Tradition and structure. Sanitation officials have not been
concerned with recovery of resources in the past. Their
mission traditionally has been to abate waste as a public
nuisance or threat to health, not to treat waste as a resource.
Therefore, sanitary landfill, which required minimal changes
in goals and operating procedures, was adopted where open
dumping became impossible.

Energy recovery is the target of opportunity for municipal govern-
ment today. It is cheap, conservative of resources, and requires only
new technology for its introduction, whereas skimming would require pro-
found changes in consumer habits. |In Europe, virtually all new refuse-
burning incineration plants are designed for heat recovery. In the
United States, however, only about ten such incinerators are in use.
The mixed organic fraction of community waste often has an energy con-
tent one-half that of bituminous coal. By mixing this fraction of the
solid waste with coal or fuel oil it is possible to reduce both the
volume of solid waste that must be disposed and the quantity of other
fuel needed by power plants. (3-25).

Use of solid waste for this purpose would require conversion of
present power plants. The solid waste received would have to be sep-
arated, sized and evaluated for heating value. A proper amount of
coal or fuel oil then added would supply the required heat. Any in-
creased capital and operational costs for the power plant could be
offset by disposal cost savings.

Taxes Should Favor Resource Recovery

Over the years, the Federal government has developed tax policies
that encourage extractive industries. Capital gains treatment for pro-
fits, depreciation schedules, depletion allowances, and other tax write-
offs for extractive industries favor use of virgin materials over
secondary materials because these incentives to a degree are reflected
in the price of the end product. A staff study for the Joint Economic
Committee places the amount of Federal tax allowances for development
of natural resources at $1.45 billion in 1971. These allowances are

2ncen3ives to use these resources in preference to secondary materials.
3-26).

lThe National Commission on Materials Policy Concluded That: l

...before cities can realize the potential of resource recovery,
they must change their attitudes toward solid waste and the institu-
tional structures that deal with it. Many will decide that private
entrepeneurs offer the most efficient mechanism for resource recovery
and will enter into long-term contracts for this service.

...not all cities will find that resource recovery is the most
economical option; each municipality has its own problems and perspec-
tive. Some may wish to enter into agreements with other local governments
tc capture economies of scale unavailable to them individually. State
governments should encourage such regional approaches through solid waste
regulatory programs.
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3.3.2 State Action to Stimulate Reuse and Recovery of Materials

The previous section presented an overview of the problem from the
perspective of the Federal Government. For the most part, initiatives must

come from state and regional entities.

The following paragraphs deal with related problems, for which the

states are developing different legislative solutions.

3.3.2.1 Tax Abatement as an Incentive to Reuse

Many states are rcluctant to risk disturbing the delicate mechanism
we call free market pla e which responds to supply and demand in ways that
are not always understood. It is argued in some quarters that tax incentives
for reuse of material may not be necessary because prices of virgin materials
will rise as they becomé scarce, thus encouraging the use of recycled materials
even in the absence of tax incentives. In addition, a substantial amount of
recycling is already occurring, or being planned, because of rising prices
for recyclables. Consequently, the major benefit of a tax reduction for re-
cycling industries would accrue to investment that would have taken place in
the absence of a tax reduction. Little additional investment in recycling
industries would be encouraged by such a tax reduction. Although tax policies
permitting rapid amortization of recycling facilities would encourage the entry
of private capital into the recycling industry by reducing capital costs,
existing industrial waste recycling facilities would receive windfall benefits

from such a provision. (3-27).

Perhaps because of the fear of 'windfall'' profits, or a belief that
each business venture should pay its own way, provisions for tax deductions
on pollution control facilities are often limited to ''new! equipment and
then only to the extent that the investment is not self amortizing from the

value of the materials reclaimed.

Arizona permits the cities and counties, through pollution control
corporations, to acquire tax exempt lands and pollution control equipment
that may then be leased. This includes existing or new equipment and appears

to cover resource recovery facilities. (3-28)

Article 3 of California's Solid Waste Management and Resource Recovery

Act calls for the formulation of a broad program to stimulate resource recovery
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The recently formed California Pollution Control Financing Authority certi-
fies tax exempt bonds, the proceeds of which are available as loans to private

industry and municipal governments. (3-29)

3.3.2.2 Underwriting Actual Losses in Commercial Recycling Operation

Another approach to subsidy without much danger of a windfall, is to
pay a private materials reclaimer the difference between the price he actually
receives for reclaimed materials and the price he would have to receive in
order to remain in business. A cost/benefits analysis would have to be made
to determine the maximum differential that the government can afford to pay,
but it is quite likely that the total value to the community of the reduced
waste load, the jobs provided by the reclaimer and the prospect of such an
operation becoming self-sustaining in the future will justify a significant

direct subsidy to private operators during their start-up cycle.

Minnesota has made provision for support of such marginal operations
as they pertain to the reclamation of abandoned automobiles. The state
officials indicate that it is considered to be a good investment. The same
approach would work on a regional basis torreclaim the materials in rubber

tires and many other waste products. (3-30)

3.3.2.3 Making Municipal Solid Waste, Including Shredded Wood,
Available to Utility Companies

Where a continuous supply of combustible waste materials can be assured,
the promise of free, or low cost wastes, for consumption in boilers that are
modified to burn this material, may provide an adequate incentive to invest
in the conversion process. Connecticut and a number of other states (with

Federal assistance) are implementing such programs on a pilot basis.

3.3.2.4 Removal of Discriminating Labeling or Advertising Constraints
on Recycled Products

California has recently enacted a law which removes the previous label-
ing restriction that included a large legend, ''Made from Used 0il.'" The
California bill applies only to oil that is re-refined to meet S.A.E. standards
and is sold within the state. The Federal Trade Commission still requires
a legend to be placed on the containers of re-refined oil that moves in inter-

state commerce.
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The new California law also deleted previous requirements which kept
the re-refined oil on separate display racks, and subjected the dealers to
the maintenance of separate records for the sale and storage of the re-

claimed product. (3-31).

3.3.2.5 Remove Discriminatory Freight Rates on Recyclable Materials

A number of states have acted to review the intrastate rate structure,
as it applies to secondary materials. This appears to be within the power
of every state, but will, of course, only have an impact if there is both a

supply and a demand for a particular waste material within that state.
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CHAPTER |V

A COMPREHENSIVE MODEL LAW FOR RESIDUAL
WASTE MANAGEMENT, DISPOSAL ¢
RESOURCE CONSERVATION

The purpose of this model statute is to provide areawide waste manage-
ment planners and waste management operating agencies with examples of
legislative and regulatory provisions that are adopted by, and appear
to be effective in other jurisdictions. This model may also be useful

to legislative draftsmen working on problems of residual waste.

As a model it is not expected to be universally applicable, nor to cover
every circumstance and situation. The example of statutes presented
herein will provide assistance in formulating specific !anguage required
to remedy 1local and areawide situations similar to those for which

other jurisdictions bave enacted the statutes reflected in this model.

This statutory scheme should only be used with caution and only after

having determined its compatibility with existing regulations, statues,
policies, and waste management institutions. Constitutional considera-
tions, both federal and state, may play an important role in the inclu-
sion or exclusion of specific sections of this model when planning new

legislation.

Sections of this model are each comprised of examples taken from the
Council of State Governments' model and from actual provisions of states'
statutes and regulations. Generally, the first paragraph under each

major heading is taken from the Council of State Governments' model, which
is in accord with similar provisions in one or more of the states. Addi-
tional sections are excerpted from state laws and regulations found to

be representative or the most comprehensive provisions. The letters to
the right of the provisions indicate the state's law or regulation, in-
dexed in the reference section to this chapter, from which the model
section was selected, (e.g. CA(a): California statute found in the

reference section under California, (a).)



SECTION

i
I
(N

v
IV (A)

1V (B)

SHORT TITLE
DECLARATION OF POLICY
DEFINITIONS

STATE AGENCY AUTHORITY/POWERS/DUTIES
Administration of the Act

Model
(1) Responsibility of Agency

Supplementary Revisions

(1) Agency Established

(a; Composition
(b) Representation
(c) Appointment

(2) Agency Authority

(a) Staff
(b) Cooperation
(c) Funding

(d) Rule Making

(Alterrative Provisions for (1) & (2) above)
(3) Agency Adherence to Stated Policy

(a) Local Autonomy

(b} Local Enforcement

(c) State Enforcement

{d) Rights of Citizens to Enforce

(4) Residual Waste Handling to Comply with Provisions of Act

Technical Assistance

Supplementary Provisions

(1) Agency Provides Assistance

(a) Prepare Guidelines
(b) Approval of Plans
(c) Exemptions

(d) Conformity to Plan

(Alternative Provision for (1) above)
(2) Packaging and Containing Technology (Waste Reduction)

(a) Review Innovations in Packaging
(b) Adopt Guidelines to Review
(c) Recommendations to Legislature

PLANNING (STATEWIDE, AREAWIDE, LOCAL)
(1) Reguirement to Submit Plans

(a) Officially Adopted Plans by Single Municipality



Vi

Vil

Viti

(b) Inter~Municipal Flanning
{c) Provisions for Growth
(i) Orderly Growth
(ii) Areawide Concept
{(iii) Compatibility with Existing Plans
(iv) Time Schedule
{v) Revision
(vi) Additional Information
(d) Review of Pian
(e} Agency Authorization
(f) Priorities
{g) Agency Enforcement
{2) Public Participation Encouraged
(3) Plan (ompatibility with Comprehensive Plan
{a) With General Plan
(») With Local Jurisdiction
{c) With Ccmprehensive Land Use

COMPLIANCE/ENFORCEMENT AGENCY
Yodel
{1} Agency Enforcement Responsibility

Supplementary Revisions

{1} Enforcement Action

{a) Appropriate by Agency
(b} Attorney General

® Suymmary Proceedings
(¢) Agency Proceedings

rAlternative Proviaion tc (1) above)
(2) Agercy Investigations

(a) Unsafe Conditions
(b) Monitoring Program
{c) lssuance of Complaint

(3) Any Person May Complain

OPERATICON AND FINANCING OF AREAWIDE PLANS
Supplementary Revicions

{1} Grants in Aid

(a) Agency Grants
(b} Legislative Appropriation
{c) CGualifying for Aid

(dlternative Provisions [for (1) abova)

X

AREAWIDE/MUNICIPAL AUTHORITY - MANAGEMENT



VI11(A) Intra-Municipal Authority

Supplementary Provisions

(1) Local! Units Shall Comply With Act

{a) Survey for Present and Future Needs
{b) impiementation of Comprehensive Plan
(c) Approval for inter-Municipal Agreements

(2) Need Local Unit to Manage

® Units May Enter Into Agreements

—
w
e

Local Unils Shall Manage Facilities

{(a) Contracting

{b}  Adopt Regulacions

(¢ Cooperation

(d) Provide for Growth

{e) Establish User Charges

VIi1i{B) Eminent Domain, Zoning, Preemption

Supplementary Provisions

(1) Acquisition of Property

(2) Artempt tc Purchase Property

° Conpliance with Procedures
(3) Need for Consent of Effected Municipality
{4) Rights of Party in Possession

X ESTABLISHMENT OF RESIDUAL WASTE DiSPOSAL SITES
IX(A) Criteria Used to Determine Location of Sanitary Landfill

Supplementary Provisions

(1) Permit Required

{a)  Boring Required

fb}  Agency Approval

{¢) Maps io be Provided

{d) Limitations on Operation
{e}  Supplements to Maps

(2) Preventicn of groundwater pollution criteria

iX{B) Ciassifications of Residuai Waste Disposal Sites*

Supplementary Frovisions

(1) Class | Disposal Site Criteria

(2) Class It Disposal Site Criteria

(3) Class !i| Disposal Site Criteria

“Classification of Wastes Discharged to Land
X PERMITS

Model

{1) Agency Shall lissue Permits

{(2) Renewal of Permit

(3) Proof of Performance 8ond



Kl
X1 (A)

X1(B)

Xt
X1t (A)

X1 (B)

Supplementary Provisions

(1) Permit Required

(2) Exemptions

(3) Permit Criteria

(#) Agency Approval

(5) Permit Non-Transferable

(6) Permit Required to Alter Facility
(7) Permit Revocaticn

STANDARD I ZATIGN

Requirements and Prohibitions

Supolementary Provisions

(1) Agency Approval Required to Operate Facility
(2) Compliance with Agency Conditions
(3) Agency Approval of Local Unit Contracts

() Filing of Performance Bond

(b) Failure to Perform Contract
(c) Creation of Public Nuisance
(d)  Hinder Agency Inspection

Variances (Exceptions, Exemptions, ''Grandfather Clause'!)

Supplementary Provisions

(1) Waivers or Modifications
(41lternative Provisions to (1) Above)
ENSURING COMPLIANCE

Enforcement Penalties

Mode !
{1) Fines and imprisonment
(2) tnspections

Supplementary Provisions

(1) Fines and Imprisonment
(Alternative Provisions te (1) Above)

Inspections

Supplementary Provisions

(1) Agency inspection to Insure Regulation Compliance

® Reasonableness



Xiil JUDICIAL & ADMINISTRATIVE PROCEEDINGS

Supplementary Provisions

(1) Hearings Shall be Recorded and Transcripts Made Available
(2) Public Hearing Regarding Policy Adoption
(3) Appeal from Local Rule or Regulation
(4) Records of Appeal
(5) Revocation Hearing
Py Criteria for Revoking Permit
{6) Hearing to Contest Agency Refusal to Grant Permit
. Judicial Review of Administrative Hearing
(Alternative Provisicn for {(8) Above)
Xiv SITE CLOSURE (COMPLETION, ABANDONMENT)

Supplementary Provisions

(1) Compliance with Requirements

(a) Notice of Intention to Agency

(b) Compliance with Regulations

(c) Additional Requirements

(d)  Agency lInspection

() Subsequent use Agency Approval

(f) Monitoring of Site by Previous Owner
(g) Filing of Plat

XV REUSE, RECYCLE, RECOVERY, INCENTIVES

Supplementary Provisions

(1) Incentives

(a) Incentives Listed
{b) Effects of Existing Public Policies
(c) Disposal Taxes !mposed

(2) Imposition of User Fees
(3) Ercouragement for Reusablie Containers
XVi ADVISORY COUNCIL AND ENVIRONMENTAL STUDY

Supplementary Provisions

(1) Establishment of Residual Waste Management Advisory Council
. Membership

(Alternative Provigion to (1) Abovel

(2) Establishment of Institute for Envirnmental Quality

(a) Carrying Out its Purpose .
(b) Duties to Investigate Environmental Concerns

XvVii SPECIAL CONSIDERATIONS
XVi!{A) Hazardous Waste



Supplementary Provisions

(1) Handle in Accordance with this Act

(a)

(b)
(c)
(d)
(e)
(f)
(g)

Consignment

(i) Disclosure of Nature of Waste
(ii) Assure Proper Handling

Agency Shall Maintain a List of Hazardous Wastes
Listing is Not a Basis of Any Presumptions
Agency List of Toxic Wastes

Agency List of Flammable and Explosive Wastes
Agency List of Pathogenic Wastes

Agency List of Radioactive Wastes

(2) Agency to Develop Waste Control and Spill Contingency Plan

(3) Use of Only Approved Sites

XVI1(B) Record Keeping Regarding Wastes

(1) Station Records Generally

(a)
(b)
(c)

Weight Volume Records
Special Occurrences
Inspection of Records

(2) Preparation of Hazardous Waste Records

(a)
(b)

(c)
(d)

(e)

The Manifest
Producer of Waste Record

e Special Handling Instructions

Bauler of Waste Record
Disposer of Waste Record

e To Select Most Appropriate Location for Waste

Agency List of Flammable and Explosive Wastes

XV11(C) Regulation of Transportation of Residual Wastes

(1) Criteria for Truck, Barge, Train and Pipeline

(2) Agency Final Approval

(a)
(b)
(c)
{d)
(e)

Routing

Equipment Condition
Pipeline Construction
Time Scheduie

Maintenance of Facilities

XV11(D) Abandoned Motor Vehicles

(1) License Requirement to be a Collector

(2) Application to Agency

(3) Required Equipment

XVIH(E) Mine Drainage Control

(1) Agency Notification of Permit Violation



(2) Submittal of Monthly Operation Reports

(a) Information Required
{b) Discharge Limitation

(3) Discharge to Polluted Stream
(4) Discharge to Clean Stream

(5) Control of Surface Water

XVII(F) Control Over Confined Animal Feeding

(1) Submittal of Detailed Plan and Specifications
(2) Standards for Operation

(a) Prevention of Water Pollution

(b) Conformance to Agency Guidelines

XVI1{G) Preservation of Wetlands

(1) Permit Required to Conduct Activity
(2) Agency to Hold Public Hearing
(3) Compatibility of Proposed Activity

(4) Agency Conditions and Limitations
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STATE RESIDUAL WASTE MANAGEMENT AND RESOURCE RECOVERY ACT

An Act providing for the planning, management, and conservation of residual
waste. Residual waste is defined as that solid, iiquid, or sludge substances
resulting from man's activities in the urban, agricultural, industrial, and
mining environment not discharged to water after collection and necessary
treatment. These wastes include, but are not limited to:

Sludges resulting from water and domestic wastewater treatment, industrial
sludges, utility plant sludges, and mining sludges;

Solids resulting from industrial and agricultural process waste materials and
from non-process industrial and commercial wastes (e.g. demolition wastes,

mine tailings, incinerator residues, dredge spoil, and agricultural waste like
crop residues, feedlot wastes and pesticide containers), residual and commercial
solid waste; and

Liquids resulting from industrial side streams and from agricultural product
processing.

SECTION !
SHORT TITLE

Model (a)

This Act may be cited as the '"Residual Waste Management and Resource Recovery
Incentives Act of (1976).

SECTION {1
DECLARATION CF POLICY
(Findings of Necessity, Purpose, Applicability, Intent of Legislature)

Model (a)
(1) The Legislature of the State finds:

(a) that the people of this state have a constitutional right to a clean
environment and the costs of maintaining a clean environment through
the efficient environmentally acceptable management of residual waste
should be borne by those who use such services;

(b) that municipalities have serious economic, management, and technical
problems in the management of residual waste resulting from residential,
commercial, industrial, agricultural and other activities carried on
in such jurisdictions;

(c) that inefficient and improper methods of managing residual waste
create serious hazards to the public health, cause pollution of
air and water rescurces, cause accidents and hazards, and increase rodent
and insect vectors of disease, and have an adverse effect on land
values , create public nuisances, and otherwise interfere with comm-
unity life and development;



(d) that while the management of residual waste is the responsibility
of each municipality, problems of residual waste management have
become a matter statewide in scope and in concern and necessitate
state action through technical assistance and leadership in the
application of new improved methods and processes tc reduce the
amount of residual waste and unsalvageable msterials and to pro-
mote environmentally acceptablie and economical residual waste manage-
ment;

(e) that the continuing technological progress and improvements in
methods of manufacturing, packaging and marketing of consumer pro-
ducts have resulted in an ever mounting increase, and in a change
in the characteristics, of the mass of material discarded by the
purchaser of such products;

(f) that the economic and population growth of our State, and the im-
provements in the standard of living enjoyed by our population,
have required increased industrial production together with related
commercial and agricultural operations to meet our needs, which have
resulted in a rising tide of useless, unwanted, and discarded mater-
ials; and

(g) that the failure or inability to economically recover material and
energy resources from residual waste results in the unnecessary waste
and depletion of our natural resources.

(2) 1t is hereby declared to be the purposes of this Act to:

(a) plan for and regulate the storage, collection, transportation, separa-
tion, processing and disposal of residual waste in order to protect
the public safety, health, and welfare and to enhance the environment
for the people of the State;

(b) establish and maintain a cooperative state program of areawide plan-
ning and technical assistance for residual waste management;

(c) provide the authority to, and require that municipalities cooperate to
plan and provide efficient, environmentally acceptable residual waste
management ;

(d) require review of the design, and issue permits, for the operation of
residual waste management activities;

{e) promote, through the removal of economic disincentives and by provid-
ing economic incentives, the application of resource recovery systems,
which preserve and enhance the quality of air, water and land rescurces;
and

(f) promote and assist in the development of markets for recovered and
recycled materials by changing the State commerce, procurement, and
taxation statutes and policies.

SECTION t11
DEFINITIONS

(For a complete listing of terms and definitions, see the Glossary of Residual
Waste Terms in Appendix A.)



(1)

SECTION IV
STATE AGENCY AUTHGRITY/PCWERS/DBUTIES

'V(A) Administration of the Act

The Department of shall have the responsibility for the

administration and enforcement of this Act. It shall have the power

and its duties shali be to:

(a) administer the State residual waste management program pursuant to
provisions of this Act;

(b) provide technical assistance to municipalities and areawide agencies,
and cooperate with appropriate fecerai agencies and private organij-
zations in carrying out the duties under this Act;

(c) encourage and recommend procedures for the utilization of self-
financing of residual waste management systems and inter-municipal
agencies in accompliishing the desired objective of this Act;

(d) promote the planning and application of resource recovery systems
which preserve and enbance the qualiiy of air, water, and land re-
sources;

(e) serve as the official State representative for all purposes of the

Federal Solid Waste Disposal Act, (P.iL. 91-512), or as subsequently
amended, and for tne purpose of such other state or federal legis~
lation as has been or may hereafter be enacted to assist in the
management of residual waste.

SUPPLEMENTARY PROVISIONS

(1)

(2)

There is hereby established an agency tc regulate the residual waste
management system.

(a)

(b)

The
(a)

(b)

(c)
(d)

There is hereby established, within the office of the Governor, a
residual waste management agency. The agency shail consist of nine
members who shall be appointed in the manner and shall serve for
terms as set forth in this section.

Five members shall be appointed by the Governocr, one from each con-
gressional district, and no more than three members shall be from any
one major political party. Members appointed under this paragraph(b)
shall be for five years. Any vacancies shall be filled by appoint-
ment of the Governor for the unexpired term.

The Governor shall also appoint four members who shall serve at his
pleasure.

agency enumerated under *his Act is vested with authority to:

It shall utilize its own staff for services in the performance

of its duties.

The departments and agencies of state and local government shall make
available to the agency such data and information as are necessary
for it to perform its duties.

The agency may receive and utilize funds from federal or other
governmental agencies and grants and gifts from any other sources.

It shall adopt rules for its conduct and maintain a public record of
its activities, accomplishments and recommendations.

Model (a)

co(b)



(Alternative Establishment of Agercy)

(1) There ts established in the Executive Branch of the Stave Govermment, wm Ti{al
agency to be known as the Envivornmental Protection Agency.

(a) This agency shall be under the supervision and divectiown of the
Director, who shall be appoinrted by the Govervior with the advice
and conmsent of the Senate.

(b) The Director, in accord with the Personrel Code, shall employ and
direct such personnel, and shall provide for such laboratory and
other foeilities, as moy be necessary to carry out the purposes of
this Act. In addition, the Divector mcy by agreement secure such
services as he may Jeem necessary from any other Department, agency,
or unit of the State Govermment, and may emrloy and compensate such
consultants and techmical assistants as may be required.

(2) The Agency shall have the dutieg to:

(a) Collzet and disseminate such injormation, acruire such technical data,
and conduct sueh experiments as may be required to carry out the pur-
poses of the Act. This includes ascertaining tne quantity and nature
of discharges from any conmtaminant source and data on those sources,
and the operating and avranging for the operciica of devices for the
monitoring of envirommental gqualitys

(b) Conduct a progrom of continuing survelllancc and of regular or periodic
inspection of actual or potentiul contawninant sources of public water
supplies und of refuse dispcsal sitesg.

(¢} Enter at all reaosonable times upow any privaie or public property for
the purpose of inspecting and inmvestigating to ascertain vossikble
violations of the Act or of regulations therecunder, or of permits or
terms or conditiowns thereof, in accordmce with constitutional Llimita-
tions;

(d) Imvestigate violations of this Act or of regyulaticns adopted there-
under, or of permits or terms or conditions thereof, to prepare and
present enforcement cases ard to toke such sunmmary enforcement action
as 18 provided for by this Act;

(e) Administer, in accordance with Title X of inis Act, such permit and
certification systems as may be established by this Aect or by regu-
lations adopted thercurnder;

(f) PRequire the submission of complete vilans and gpecifications from any
applicant for a pervmit required by this Azt or by vegulations there-
under;

{g) Prescribe reasonuble fees for permits required pursuant to this Act;

(h) Make recommendations for the adoption of regulations;

(1) Represent the State in any and all matiers pertaining to plans, pro-
cedures, or negotiations for interstate compacts or cther goverwmental
arrangements reloting to environmentul protection.

(3) State residual waste management and resource recovery policy shall consist cala)
of policies, plans, and programs to be established pursuant to Section !l
of this Act.

No provision of this title or any ruling made pursuant thereto is a limit-
ation on any of the following:

(a) The power of a city, county, city and county, or district to adopt
and enforce regulations, not in conflict therewith, imposing consider-
ations, restrictions, or limitations with respect to handling the
disposal of residual wastes.

b=



(b)
(c)

(d)

The power of a city, county, city and county, or district to declare,
to prohibit, and to abate nuisances;

The power of any state agency in the enforcement or administration of
any provision of law which it is specifically permitted or required
to enforce or administer;

The right of any person to commence and maintain at any time any
appropriate action for relief against a nuisance as defined in the
Civil Code;

(4) A1l residual waste shall be stored, collected, transported, treated,
utilized, processed, reclaimed, recycled and disposed of in a manner
consistent with the requirements of any rules and regulations passed in
accordance with this Act.

IV(B) Technical Assistance
SUPPLEMENTARY PROVISI0ONS
(1) The agency shall provide guidelines and technical assistance.

(a)

(b)

The agency shall prepare guidelines for residual waste management

plans and shall provide technical assistance in the preparation, re-
vision and implementation of residual waste management plans.

Until a residual waste management plan of a county or multi-county

area has been approved, any new residual waste transfer station or
disposal sites approved by a city or county after the enactment of

this section shall not commence operations in a city or county with-
out a finding by the agency at a public meeting that the protection

of the public health or public need and necessity, require the
immediate implementation of the sites.

Any site is exempt from this requirement if there is an environmental
impact report notice of completion filed with the State or if a use
permit or approval has been issued for the site by the city or county
prior to the date of enactment of this section.

No person shall establish sites for residual waste disposal, transfer
station, waste processing, or resource recovery not in conformance with
the county residual waste management approved plan. Non-profit private
resources recovery or recycling sites for neighborhood or community
type activities approved by a local governmental entity are exempt

from the requirement. |[f any local governmental entity determines that
a proposed site in a city or county is not in conformance with the
residual waste management plan of that county, the board may, after
public hearing require conformance to the plan, or approve an amend-
ment to the plan. No person shall establish or operate, or permit the
establishment or operation of a site which is not in conformance with
the plan. At the request of any local governmental entity, the
Attorney General shall bring an action to enforce the provisions of
this article.

-5
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(a) Each municipality shall submit to the agency an officially adopted
plan for a residual waste management system, or systems serving areas
within its jurisdiction, within two years of the effective date of
this section, and shall, from time to time, submit such revisions of
said plan as it deems necessary or as the agency may require.

(b) When more than one municipality has authority over an existing or

MN(b)

(2) The agency shall advise and assist industry and business within the state
in providing and developing packaging and containers consistent with en-
vironmental policies of the State.

(a) The agency shall review new or revised packages or containers. The
agency shall review innovations including, but not limited to, changes
in constituent materials or combinations thereof and changes in clo-
sures. When the agency determines that any new or revised package or
container would constitute a residual waste disposal problem or be
inconsistant with state environmental policies, the manufacturer of
the product shall withdraw it from further consideration until such
time as the manufacturer shall resubmit such product to the agency,
or the agency may, by order made after notice and hearing, prohibit
the sale of the package or container in the state. Any such prohibi-
tion shall continue in effect until revoked by the agency.

(b) The agency shall adopt guidelines identifying the types of containers
and packaging that are subject to its review. Any person may submit
to the agency a sample of a package or container for agency review.
If the agency fails to issue an order prohibiting sale of a package
or container within 120 days after the sample was submitted, the agency
shall not prohibit it thereafter. The agency may, however, for good
cause, order the 120 day period to be extended for an additional
period not to exceed 30 days.

(c) The agency's report to the legislature on progress on abatement of
land pollution shall be supplemented by annual recommendations con-
cerning problems relating to residual waste generation and suggested
remedies, including but not limited to the prohibition of the sale or
use of any package or container.

(Alternative)

(1)  The agency is to render assistance. The agency and local health depart- Cota)
ments shall render technical advice and services to owners and operators
of residual waste disposal sites and facilities and to municipalities
and counties in order to assure that appropriate measure are being taken
to protect the public health, safety, and welfare. In addition, the de-
partment shall have the duty to coordinate the residual waste program
with all other programs within the agency and with the other agencies of
State and local government which are concerned with residual waste dis-
posal.

SECTION V
PLANNING (STATEWIDE, AREAWIDE, LOCAL)
SUPPLEMENTARY PROVISIONS
(1) Governmental entities are required to submit plans. PA(a)

proposed residual waste management system or systems, or any part there-

of, the required plan or any revision thereof may be submitted jointly
by the municipalities concerned or by an authority or county or by one
or more of the municipalities with the concurrence of the others.

4-6



(2)

(c) Every plan, and any revision thereof, shall delineate areas where
residual waste management systems are in existence and areas where
the residual waste management systems are planned to be available
within a ten-year period.

(d) Every plan shall:

(i) provide for the orderly extension of residual waste management
systems in a manner consistent with the needs and plans of the
whole area, and in a manner which will not create pollution of
the water or air, nor constitute a public nuisance and shall
otherwise provide for the safe and sanitary disposal of residual
waste;

(ii) take into consideration all aspects of planning, zoning, popula-
tion estimates, engineering and economics so as to delineate with
all practicable precision those portions of the area which may
reasonably be expected to be served by a residual waste manage-
ment sy .m within the next ten years as well as those areas
where it is not reasonably foreseeable that a residual waste
management system will be needed after ten years;

(iii) take into consideration any existing State plan affecting the
development, use and protection of air, water or land resources;

(iv) set forth a time schedule and proposed methods of financing the
development, construction and operation of the planned residual
waste management system together with the estimated cost thereof;

(v) include a provision for periodic revision of the plan; and

{vi) include such other information as the department shall require.

(e) The plan shall be reviewed by appropriate official planning agencies
within a municipality including a planning agency with areawide juris-
diction, if one exists, and the county planning for the area and all
such reviews shall be transmitted to the agency with the proposed
plan.

(f) The agency is hereby authorized to approve or disapprove plans for
residual waste management systems submitted in accordance with this
Act. Any plan which has not been disapproved within one year of
the date of its submission shall be deemed an approved plan. In
case any plan is disapproved, a hearing shall be held thereon before
the agency within fifteen days after request therefore is made
by the municipality, municipalities, county or authority whose plan
is disapproved.

(g) The agency may establish priorities for the time within which plans
shall be submitted and may, in appropriate cases, recommend the
submission of joint plans.

(h) The agency may institute an action in mandamus in a court of general
jurisdiction of the county in which the municipality is located to
compel municipalities to submit plans in accordance with this Act and
the rules, regqulations and procedures of the agency.

Public participation is encouraged. CA(c)

(a) The planning must take into account the need for the public to parti-
cipate. There shall be public participation during development of
the plan. This may be achieved through appointment of a task force
or steering committee composed of city and county representatives,
citizen groups, or members of the local residual waste industry to
assist in developing the plan. Public hearings regarding the plan
shall be held by the responsible entities.

(b} The public must be kept informed regarding how the plan operates.

The general public shall be kept fully informed through the news

4-7



media or other suitable means during the development process of the
plan in order to instill an awareness of the extent to which resi-
dual waste management practices may enhance the environment, pro-
tect the public health and reclaim valuable resources.

(3) The plan must be compatible with existing comprehensive plan.

(a) The plan shall be compatible with any general plan and its appro-
priate elements such as, but not limited to land use, circulation,
public service, conservation and open space¥®,
(b) A plan shall not supersede plans of any local jurisdiction unless
there is agreement by the local jurisdiction and the county or
counties concerned.
(c) Take into account the comprehensive land use plah of each jurisdic- WA(a)
tion. )

*Some states permit new landfills irrespective of existing zoning,
other states require conformance to existing zoning.

SECTION VI
COMPLIANCE/ENFORCEMENT AGENCY

Model (a)

(1) The agency shall have the responsibility to: prepare, adopt, promulgate,
modify, repeal and enforce rules and regulations governing residual waste
management systems to conserve the air, water and land resources of the State,
protect the public health, prevent environmental pollution and public nuisances,
establish the procedures for permit application, review and issuance, prepare,
issue, modify, revoke and enforce orders, after investigation, inspection,
notice and hearing, prohibiting violation of any of the provisions of this
Act or of any rules and regulations issued pursuant thereto and requiring the
taking of such remedial measures for residual waste management as may be nec-
essary or appropriate to implement or effectuate the provisions and purposes
of this Act.

SUPPLEMENTARY PROVISIONS
(1) Action to enforce regulations or orders are authorized by this Act. OR(a)

(a) The agency may take whatever action is appropriate for the enforce-
ment of its regulations or orders.

(b) The Attorney General is similarly empowered to enforce this Act 1L(a)
by an action for mandamus, injunction or other appropriate judi-

ctal relief. .
(c) The agency may institute proceedings to enforce compliance with or OR(a)

restrain violations of this Act, or any rule, standard, permit

or order adopted, entered or issued pursuant to this Act.

In any civil action brought pursuant to this.Act in which a temp- CA(h)
orary restraining order, preliminary injunction, or permanent in-
junction is sought, it shall not be necessary to allege or prove

at any stage of the proceeding that irreparable damage'w111.occur
should the temporary restraining order, preliminary |nJunct|on: or
permanent injunction not be issued, or that the remedY ?t ]aw.|§
inadequate, and the temporary restraining order, preliminary !nJunc-
tion or permanent injunction shall issue without such allegations

and without such proof.
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(2) Tne agency shall hoid investigations; shall make findings; shall issue
orders; shall provide notice and judicial review.

(a) Wherever the agency believes that any disposal site or its
operation is unsafe, or not in compliance with rules or orders,

it may upop its own motion investigate the operation of the dis~
posai site.

The agency shall establiish and operate a monitoring and sur-
vetllance program over all disposal sites or may contract with any

(p)

qualified public

or private

agency to do so.

Licensees must

aliow

necessary access to the disposal site and to its records,
those required by other public agencies for such program
i{ such investigacion discloses that a violation may exis
agency shall issue and serve upon the person complained a
written notice, tongether with a formal complaint, which s!
the provision of this law or the rule or regulation or pe
or condition ihereof under which such person is said to be
tion, and a statement of the manner in, and the extent to

(c)

inciuding
to operate.
t, the
gainst a
hall specify
rmie or term

in viola-

which such

L {a

person is said to viclate this law or such ruie or regulation or per -
mit or term or condition thereof and shall require the person so
complained against to answer the charges of such formal complaint at

a hearing before the agency.
alsu be sent

A copy of such notice and complaint shatl

respecting

to any persen that has complained to the agency
the respondent within the six months preceding the date of the complaint
and Lo any person in the county in which the offending activity occurr-
ed that has requested notice of enforcement proceedings.

k- o

-



(3) Any person may file with the agency a complaint, meeting the requirements
of sub-section (a) of this section, against any person ailegedly violating
this Act or any rule or regulation thereunder or any permit or term or )
condition thereof. Unless the agency determines that such complaint is
suplicitous or frivolous, it shall schedule a hearing.

SECTION VI
OPERATION AND TINANCING OF AREAW