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The Paper's Approach.

This paper examines Section 208, the areawide water quality planning
and implementation program, to determine its use as a model for the air
quality program.

Section 208 was incerporated into the Federal Water Pollution Control
Act as an amendment in 1972 to structure and help fund a mechanism by
which local governments comprehensively plan and direct management of
water quality. While 208's implementation is just beginning, it has
alr2ady shown effects that can help design a planning/management mechanism
to be incorporated into the Clean Air Act.

Many members of Congress are considering including 208 language
into the Clean Air Act, and this paper intends to show which provisions
couid be carried over usefully to the air program and what language needs
to be adjusted to better fit the clean air effort. It is assumed here that
comprehensive, areawide planning is needed for improved air quality manage-
ment., just as it is essential to water quality management.

The paper compares the water and air quality programs -- their functions,
the types of organizations involved, the environmental problems they address
and the level of expertise and deta for planning. Key legislative and adminis-

trative issues are identified for 208, and then applied to the air program.

Sumniary and Conclusions.

Section 208 is intended to integrate wvarious federal, state and local
water quality requirements in a manner designed by local governments to solve
locally~identified problems. P. L. 92-500 and EPA guidelines define the
planning process, and the federal and state water quality standards and

tecknology requirements set the planning goals. Within this framework localities
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2
are given considerable flexibility to design and carry out a management
system.

All water pollution sources and possible solutions are to be considered
in planning. The plan sets policy and devises regulatory and management
programs and the Governor designates state, regional and local management
ageacies to carry out the plan. The plan must identify 20 year construction
needs and federal and state funding priorities, set conditions for waste-
water discharge permits, and devise land use and wastewater regulatory con-
trols and management practices, among other key decisions.

208 planning is to be done evervwhere in every state. Where there are
substantial water quality problems, the Governor designates the boundaries of
a planning area, and a planning agency which is "a single representative
organization, including elected cfficials from local governments,' which
in almost every case has been a council of government (COQ). If the
Governor chooses, he can give local governments the option to initiate their
own 208 designation.

EPA expects that 149 areawide water quality planning areas, in which
95% of Americans live, will be designated by Governors and funded by EPA
by the end of fiscal 1975. These planning agencies will receive $1 million
eaclt, on the average, in federal funds to coéer the full costs of two years
of comprehensive water quality planning.

Qutside designated planning areas, the states are to perform 208-level
planning, including non-point source analysis and development of land use
and other regulatory and management programs. To date, no 208 funds have

been made available to the states, but a recent Court decision* has said

*Ruling of the U. S. District Court for the District of Columbia, June 5,
1975 (Natural Resources Defense Council v. Train, No. 74-1485).







3
they are eligible for these federal grants. So far, states have perfeormed
no 208 planning, and EPA has not spelled out their role in regulatiomns.
At the end of the initial two-year planning period, 208 planners are
expacted to produce a plan that can meet Section 201 water quality goals, which

include 'best practicable waste treatment technology,"

management on an area-
wide basis, waste treatment management that results in construction of revenue
producing facilities, integrated municipal/industrial treatment facilities,
open space and recreation protection, and other requirements.

This plan must be recommended for approval locally, certified by the
Governor as being consistent with state—drafte@ basin plans, and submitted
to EPA, along with the Governor's designation of one or more state, local
and regional agencies that, as a whole, can carry out the plan.

EPA then approves the plan and the Governor's management agency designa-
tions, and, thereafter, conditions for NPDES permits must conform to the 208
plan and construction grants to affected areas are awarded only to 208 manage-
ment: agencies and to conform with the plan.

Each year, the Governor recertifies 208 plans and the EPA Administrator
approves them.

Section 208 authorized federal funding to cover 100% of planning costs
for three years, in which for one year the pianning process is developed and
for two years planning is conducted. The authorized funds are $50, $100
and $150 million for FY 1973, 1974 and 1975. Because of EPA delays in
starting the 208 program, the first year's money was lost when it was not
reqiested. FY 1974 obligations totaled $13.2 million of the $100 million
authorized and the full $150 million will be used in 1975. Thus, while
three years of full federal funding was authorized for designated planning

agencies, two years has actually been made available. Continuing planning
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costs are to be funded at a federal grant levél of 75%Z. To assure
availability of funds, EPA provides planning grants through contract
authority, rather than through authorization and appropriations.

This 208 process can be a model in many ways for inclusion in the
Clean Air Act. The air program needs a carefully structured, federally
mandated, continuing planning process to guide management within designated
regilons that are keyed to air pollution as well as political jurisdictional
bouidaries. Planning needs to be comprehensive and prepared by politically
accountable officials within a specified, brief period. Deadlines for
pianning, sanctions to promote plan implementation and state and federal
plan approvals are all important elements of é08 that fit an air planning
program,

Public participation in air planning should be structured and meaningful,
just as it is intended to be in 208. A one-year period for organization
of the planning process could also be allowed and then time for initial
plarning.

As in 208, at the end of this initial planning period, the plan would
be subject to local, state and EPA approvals. The Governor would then
designate one or more management agencies that, on the whole, could carry
out the plan. The plan would guide management, and sanctions would be
applied to ensure compliance with the plan. Federal funding would be avail-
able to conduct the planning in its initial phase and to support the continuing
planaing process.

However, should 208 be applied to the cliean air program, some adjustments
in the process might be appropriate. Some changes are suggested by difficulties
to date in the iwmplementation of Section 208. Other adjustments appear

necessary because the present and likely future institutional arrangements
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for protection of clean air are somewhat different thanm for clean water.
Ageacies involved, their histories and functions performed compel some
changes from 208.

The first major change recommended here is that local elected officials,
working through their COGs, not be the lead areawide planners in all cases,
as they are in almost all 208s. To be sure, local participation is vital.
Local elected officials' involvement in the p;anning process will help
gain local commitment to plan implementatioé:‘i§~such matters as land use
control and growth management, as they relate to air or water quality. 1In
the water program, local officials' participation is essential because much
wastewater management is conducted lccally. The 208 planning process can
be a way to educate local officizls znd gain their approval for improved
wastewater collection, treatment, disposal or reuse on a cost-effective
regional basis.

In the air program there is no similar local operational activity, but
planning can be a way to gain local commitment to better transportation
decisions to promote air quality. Regional air plans must deal with sta-
tionary, mobile and areawide emissions, which are regulated by the states
and some localities, but will need to focus heavily on land use and trans-
portation matters, which will be carried out largely by local governments.

Participation of local elected officials who are directly accountable
to their voters for their decisions is important to ensure public accounta-
bility of 208 and air quality planning decisions.

However, 208 turns the areawide planning process over completely to

reglonal associations of local officials in designated regions, whether or






not they are the most effective, responsible planners. State agencies,
whiczh must approve and carry out many aspects of 208 plans, are not included
in any significant way. In only two instances, in Connecticut and Rhode
Island, does the state play a lead role in plaﬂning for designated regioms.
In the other states, the state water pollution control agencies will carry
out its own planning programs (208 planning in non-designated areas and
303(e) basin planning), as well as issuing permits, setting standards,
approving construction grants and monitoring. Consequently, there are two
water quality planning programs -- one areawide cenducted by local officials
and one state-wide conducted by the state. How, or if, the two are integrated
into an efficient and effective plan and management system, is not yet clear.
How local officials and their COGs can dictate to the state, without the
state's participation, is not yet determined, and will most likely be decided
on a case-by-case basis over the ensuing years.

This paper recommends a somewhat different approach for the air program --
not two planning programs but one integrated, intergovernmental planning
process in designated areas. All major affected state, local, regional and
federal agencies would take significant part, with the lead role in planning
being assigned by the Governor to a local, regional or state agency.

Unlike 208, where the planning process, if not the management process,
is dictated by federal statute, the Governors would design the integrated
air planning system, to conform to geaeral, federal statutory criteria. EPA
must approve the Governor's system. This would make the air quality planning/
management program a more flexible system, that could vary from state to state
to accommodate varying levels of expertise, types of govermnmental institutions,

and air pollution problems. The Governors would design an areawide planning/






management process to fit their own states' needs. They would select

planning regions and a lead planning agency for each. The lead planner

could vary, even within a state, depending on the source of the air pollution
prodlem, exiesting institutional arrangements and planning expertise. However,
the Governor must provide for participation in an active and structured

way for all levels of govermment that would likely be implementing agencies.
The stress in these matters would be placed on which agency is likely to be
able to see that the plans are carried out., In 208, while areawide planning
is intended to lead directly to management and plan implementation, this is
not assured and many COG planners will have difficulty ensuring implementation.

In some instances, the Governor may select a large city agency to be
the lead planning agency, or a COG, or in some instances a state air pollution
control agency or a state planning office. Some COGs will not desire or
be able to handle areawide air quality planning. Others will,

After areawide air plans are drafted, initially and annually revised, EPA,
the states and affected local governments must approve the plan. The approved
plans would constitute revisions to the states' implementation plans (SIPs).
The Governor designates management agencies, subject to EPA approval, and to
meet federal criteria.

This intergovernmental, cooperative planning process will be more difficult
initially to structure and start than 208 and more politically strenuous to
achisve than the 208 planning process. The difficult political decisions
in air planning would come at the beginning and during the planning process.

In 208 the tough decisions and fall-out will occur after the initial area-
wide plan is written and awaits local, state and federal approvals. The

link between planning and implementatzon could be stronger on air planning
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than water quality planning, with intergovernmental planning and flexibility
in possible lead planning agencies.

This paper suggests other changes in 208, if it is applied to the

alr program: '

* The Governors in selecting regions for planning would not be
given the "non designation" option. This would be a check on the
power of the states to design the planning/management system.

The Governors could select regions, but not eliminate areas from
the planning process, if the local governng bodies on their owm
initiative applied to EPA for a planning area designation and

a planning grant.

* A clearer statement would be included in any air planning bill
that areawide plans are to guide management.

* A clearer statement would be included in such a bill that planning
is to be a continuing planning process, not a one time effort.
Interim outputs could be required after the first year and each
year thereafter.

* A planning horizon of 20 years for long-range planning and a
detailed program planning component for a three to five year
cycle would be directed tc be closely coordinated with DOT and
state transportation planrning and 208 planning.

* Plans and management systems devised by states and localities
would be reviewed by EPA and need to meet federal, statutory
criteria of economic and administrative efficiency, equity and

political responsiveness in meeting and maintaining air quality

standards.






This paper recommends several adjustments té 208, so that air quality
planning will proceed on a more limited and reslistic timetable and in
priority areas. The art of air quality planning 1s in an undeveloped state.
The 208 process shows that bureaucratic difficulties occur when planning is
to commence everywhere immediately. Also, there is a need to focus time,
money and public attention on air quality problem areas, so a phased air
plaaning program is recommended.

* Areawlde planning would not be done everywhere, as in 208, but

only in regions designated by the Governor with EPA approval.

Areas would be selected because of current or potential pollution
problems, the number of people affected,'and a high degree of
complexity of the pollution problem to be planned and managed.
About 100-150 areas would be involved, at least in the first

years of planning. Most of these areas would likely be selected
from the 170 state and EPA list of Air Quality Maintenance Areas.
The 20 to 50 remaining AQMAs would still need plans developed for
them by the state agencies, which would likely be much less complex
and costly than planning in designated regioms.

* The initial round of areawide plans would begin immediately.

One year would be allowed for process development and two to three
years for planning, varying with existing data and planning expertise
and subject to EPA approval.

* 100% federal funding of the initial planning phase should be accorded
the 100-150 planning areas for the period of planning process develop-
ment and initial 2-3 years of operation. The grant would be shared by
all state, local and regional agencies planning for an area, with the

lead planning agency receiving the most money. An additional authorization
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would support a major EPA teclinical assistance program to aid
in development of air quality planning methodology and help designated
agencies set up planning processes. An initial award of 57 of the
planning grant would be given designated planning agencies after
designation, but before a work plan is drafted and the planning
grant awarded. These '"front-end" funds would be used to acquire
the skills to draft a proper work plan. Continuing fﬁnds would be
needed, probably at a higher level than 208 continuing planning
money.,
Several adjustments to 208 are aimed at making the move from air planning
to air management more assured and yet more rgalistic.

* Sanctions would be authorized, such as denial of permits to construct
and operate facilities that emit air pollutants, and denial of
highway construction funds or other public works funds, for failure
of states and communities to implement the plan. Unlike 208,
sanctions would clearly apply to secure plan approval, as well as
to carry out the plan.

* More than one management agency should be possible, as under 208,
but a condition of an acceptable plan should be identification of
the lead management agency, and a means and an agency to coordinate
the plan with management, and ensure compliance with the plan.

* Unlike the 208 process, EPA would be authorized to grant partial
or conditional approval of air quality plans before all programs and
powers called for in the plan are authorized. Partial start-up of
management agencies would be possible through conditional approval of
management agency designations, before all powers are accorded,

if the authority is actively being sought. If authority is not






granted in a reasonable time, plans would be disapproved and
need to be redrafted. This will prevent the situation that
may occur in 208, where aresuide plans and management agencies

take several years to gain EFPA approval,

Issue 1. The Scope of Planning/llenapement: Definition of Comprehensive

Areawide Approaches.

What should be the geographical scope and subject matter covered in the
planning process and in management? Section 208 planning is comprehensive
and areawide, and the air quality program today needs planning of a similar
score.

By 1972, water quality management had become a complex matter involving
many public organizations, performing many functions to address a variety
of governmental and private water pollution sources. Congress recognized that
some problems, such as non-point sources, and some solutions, particularly the
non-structural ones involving management and land use matters, were not being
adequately considered, and that the various actors were not being coordinated.
The 1972 amendments themselves added many new complex requirements with many
interacting elements and deadlines.

Section 208 was the key program authorized to integrate these various
actors and actions in the water quality management system. All relationships
are to be examined in a planning context and implementation agencies and
actions orchestrated on an areawide basis.

Section 208 is comprehensive by:

* function ~- regulation of discharges and.land use is to be

devised, Operation, maintenance, construction and

financing of facilities, technical assistance, research,






12

monitoring, and enforcement are to be addressed.
Structural solutions to water pollution problems
continue to be emphasized, through construction of
treatment works and technological requirements

for effluent treatment; however, non-structural
solutions are also to be included for the first
time, such as management alternatives and land use
controls.

* sources of pollution -- all municipal and industrial point
sources and for the first time non-point sources
are to be addressed in both planning and management
phases. Urban runoffs, stormwaters, agricultural,
forestry, mining runoffs and polluted flows from
construction sites and salt water intrusions and
residual wastes disposal are all mentioned. Section
208 1s the only provision of the 1972 amendments
that addresses such non-point sources,

* actors -— all public agencies involved in water pollution and its
control are to be included in the plan (federal, state,
local, regional) and private individuals and groups.
However, after initial planning, the Governor cannot
designate federal management agencies, only state,
local and regional ones.

* technical planning and management planning are both required.

Air planning done to date has been limited mostly to stationary sources,

to be controlled by the application of technological devices, required by
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regulation. Attainment and not maintenance of air quality standards was the
goal of planning, which was conducted mostly by the state air pollution
control agencies in preparation of the initial State Implementation Plans.

Now, air planning needs to be comprehensive, in a manner similar to
208. It would be comprehensive by:

* gource -- stationary, mobile and areawide. All pollutants for

which there are standards should be studied, not just
those violating or threatening national ambient standards,
which is the strategy of AQMP @Air Quality Maintenance Planning).

* actors —— all affected federal, state, local and regional agencies
and their assignments need to be examined.

* function -- planning would consider various alternatives by which
governmental agencies can achieve their goal ~- regulation,
technical assistance, subsidy and tax policy, planning,
land use controls, monitoring and information systems,
construction, operation and maintenance of facilities.

Prevention, as well as control, should be stressed. Technical, as
well as management planning, addressed, with management planning beginning
very early in the planning process.

In the air program there is a constraint to the degree of comprehensive-
ness for planning that can be achieved at the sub-national level. The
federal preemption of pollution controls on new cars (except in California)
eliminates this option as a possible variable for state or local control
to be studied in the planning process.

The geographical focus for 208 planning is areawide, rather than local

or the river basin focus of previous state water quality planning. A






regional, rather than local, focus is intended to achieve cost-
effectiveness, economies of scale in financing, construction, operation
and maintenance of facilities, in monitoring and other management
responsibilities. An areawide perspective can also devise equitable
distribution of costs and benefits in water quality management. It is
also intended to generate political cooperation among governmental
units within a metropolitan area, overcoming fragmentation of local
governments. All local political jurisdictions significantly affecting
a watershed are to work together to devise common solutions to common
problems. |

While 208 planning is areawide within substate or interstate
regions, the 1972 amendments also provided for statewide water quality
planning to be keyed to river basins. Section 303(e) requires that the
state water pollution control agencies have continuing planning programs
and Section 208 requires the state to certify that regional 208 plams
conform to 303(e) basin plans. As a practical matter, the state will
need also to integrate designated 208 plans with 208 plans prepared by
the state.

EPA~approved designations of 208 regions follow political jurisdictional
boundaries. Most designated planning agencies are COGs or regional planning
agencies which represent most local governments in a metropolitan or rural
region. These organizations were the intended recipients of 208 planning
funds, and usuélly are the only ones that can meet the iaw's criteria for
planning agencies to be '"a single representative organization, including

"  However,

elected officials from local governments or their designees....
these COG boundaries in many cases are slightly adjusted for water quality

problems, for iné&ance, to include a significant estuary that lies outside






the COG's boundaries or a lake that serves as public water supply for

the region, or a stretch of river into which the area's wastes flow.

In Virginia, for example, some 208 regilons include two regional planning
districts. In a few instances, a single-purpose regional agency has

been designated, Seattle Metro, for example. The idea is to make the
planning and management boundaries match the nature of the water pollution
problem, both in water resources and political jurisdictional terms.

It should be noted here, however, that resultant 208 boundaries are
relevant to water quality problems, but many will not match the region in
which air pollution occurs.

Various existing regions have been mentioned as possible air quality
planning regions. There are reasons pro and con for selecting each:

* 208 areas. A reason for selecting 208 areas to be the air

quality regions is to be able to use land use and growth data
developed in the 208 process, and in many instances, call on

the same regional COG organization to perform the planning.

There is also a need to avoid merely shifting pollutants from

air to water and vice versa. The difficulty with selecting

these areas, however, is that the natural boundaries in which
water pollution problems occur is different from air pollution
problems. Chart 1 shows counties that are both in 208 designated
areas as of July, 1975, and in a state/EPA approved Air Quality
Maintenance Area. In many cases, center clty jurisdictions

in metropolitan areas are in both air and water pollution "problem
sheds" but the boundaries of the problem sheds differ in the

surrounding suburbs. Of the designated 208 areas, 88 contain
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counties that are also AQ+MAs and of these only 26 have identical
boundaries.

* Transportation planning regions, DOT's Metropolitan Planning
Organization boundaries, could be a useful area for planning
if air pollutants are transportation related, but such regions
may not be significant for other air pollutants or for emission
controls by traditional state and local governments.

* Air Quality Control Regions. These areas have been used for
air quality analysis in the past and are relevant to ailr pollution
sources., However, they do not always account for local governmental
or state boundaries and so are not particularly management-oriented.

* Alr Quality Maintenance Areas. These some 170 areas, keyed to
boundaries of Standard Metropolitan Statistical Areas, are relevant
to air quality management systems, to the boundaries of general
purpose local governments. There is not much data nor planning
experience to date for these regions, but there is not a great
deal for other areas either,

\208 provides a good model for the geographical scope of air planning --

regions geared primarily to local governmental political boundaries which
must solve the problem, but slightly adjusted to reflect the way air pollution

occurs in land use and transportation patterns.

Issue 2. Planning/Management Goals and Criteria.

Section 208 does not set forth genmeral evaluation criteria by which
208 plans or 208 management agency designations are to be judged by EPA.

Rather, the law specifies the types of problems that must be addressed and
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the various solutions that must be considered. The plans "“shall contain
alternatives for waste treatment management and be applicable to all wastes
generated within the area involved,"* and then goes on to specify the point
and non-point sources that must be addressed., The 208 planning process
must also be consistent with Section 201 of the Act, which favors 'best
practicable waste treatment techanology'" for all discharges, consideration
of advanced waste treatment techniques, waste treatment management on an
areawide basis control or treatment of all point and non-point sources of
pollution, construction of revenue producing facilities for recycling,
confined disposal, wastewater reclamation, proper sludge disposal,
municipal/industrial facilities that integrate wastewater management with
s0lid waste and other waste forms, management which includes open space
and recreational consideratioms.

Before 208 management agency designations can be approved by EPA,
they must be able to meet nine specific requirements. Most of these
apply to wastewater treatment agencies, such as ability to accept grants,
raise revenues and assess waste treatment charges, assure that each partici-
pating community pays its proportionate share of treatment costs, accept
industrial wastes for treatment. There are two more general requirements,
"management effectively waste treatment works and related facilities,'" and
"carry out appropriate portions of an areawide waste treatment management
plan."

The general goals of PL 92-500 set forth in Section 101 also apply

to 208 planning and management, as well as all other sections. These

*Section 208(b) (1)
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include "discharge of pollutants into the navigable waters be eliminated
by 1985," "wherever attainable, an interim goal of water quality which
provides for the protection and propagation of fish, shellfish and wildlife
and provides for recreation in and on the waters be achieved by July 1,
1983."

EPA has not set out additional detailed requirements for acceptable
208 plans, calling instead for "implementation feasibility and reliability"
and "public acceptability." The Natural Resources Defense Council has
criticized EPA's '"Draft Guidelines for Areawide Waste Treatment Management

Planning,"

saying that the federal agency shculd have prescribed details of
an acceptable plan, such as inclusion of a ”uée permit system' to govern
land management and development practices. However, if the criteria for
an acceptable plan are that specific, within the law or in administrative
regulations, the benefit of localized planning to.design a highly individual
management system will be lost. For an air planning/management program general
goals and evaluative criteria need to be statutorily specified, but not highly
specific ones, which would limit the flexibility of the planning program.
The goals for the planning and management system might be attainment
and maintenance of primary and secondary aig quality standards. Another
goal would be to prevent significant increase in air pollutants that are
not now a problem in those regions chosen for comprehensive areawide planning.
In addition to stating goals, a law authorizing a regional air planning/
management process would probably want to define general criteria by which
plans and management agency designations will be judged acceptable. These

criteria would be general ones, that are commonly used in evaluating govern-

mental organizations. The plans and management system would need to be able
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to achieve the above goals with:

* Economic efficiency (achievement of the air quality goals at the

lowest economic cost to government and the private
sector)

* Administrative efficiency (the system is achievable or "doable"

by the affected governmental agencies, is adequately
funded, is efficiently organized, and makes doing
business with the government as convenient as possible
for public and private individuals; the system is able
to achieve interagency and intergovernmental cooperation)

* Political accountability (the decision-makers are controlled by

and responsive to the individual citizens who are
affected by the decision. Active and meaningful
opportunities are provided for citizen participation)

* Social equity (the costs and benefits of air quality planning and

management are fairly distributed among affected
geographical areas and among affected individuals.

Negative effects to other social goals, such as trans-
portation, housing, employment are minimized in the process
of achieving the air quality goals)

* Environmental quality (in achieving air quality goals, impacts on

other sectors of the environment will be minimized, such

as water pollution, solid waste problems)

Issue 3. The Relationship of Planning to Management.

Planning, no matter how comprehensive and well done, is useless, or

worse, a waste of public time and money, if it is not implemented. Much
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federally sponsored planning has had little impact on public or private
actions and may never have been intended to be carried out. Rather, some
planning has been intended to describe an "ideal" world in planners' terms,
not address '"hard" decisions that set budgets, impact regulations and
otherwise affect operational activities.

- 208 is not intended to be this kind of planning. Rather, it is
planning for management. Implementation of approved plans is clearly
mandated by Congress, both in actual language of Section 208 and other
sections, as well as the spirit of the law. 208 planning is not intended
to be an idle exercise but rather to actually guide management.

Federal sanctions -~ the loss of federal construction grants and
permits -- are the key statutory devices to ensure compliance with 208
plans. Mandamus proceedings brought either by private citizens or EPA
against non-complying state or lccal agencies are also possible.

EPA has stressed implementation in the designation of 208 planning
agencies, requiring participating local governmental officials to sign
letters of intent to support a planning and implementation process. In
addition, EPA has stressed that 208 plans must be ''doable'" -- politically
and financially.

In the 208 process, planning should be the designing phase, the policy-
setting element of the system, while management i1s the operational phase,
when policies are translated into action and implemented by one or more
agencies on a day-to-day basis.

The two activities should be performed in tandem, with planning
giving continuous guidance to all management agenciles involved in areawide

water clean-up and protection. The 208 plan is the controlling set of
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policies for 208 management.

This same relationship of planning for policy and programming
operations which guide management agencies should prevail in air quality,
too. However, this is not the typical model of governmental behavior,
and as 208 shows there will be difficulties ensuring this relationship.

Despite the statutory and administrative stress on implementation,
many local elected officials do not believe that 208 plans will actually
be implemented. At least at this juncture, some local officials believe
that 208 is just another federally-sponsored water quality planning program,
that will continue only as long as federal funds are available to produce
A Plan," that may or may not be carried out. This attitude reflects Lhe
history of much planning in this country and the suspicion or hostility
toward planning thatdares to become more than merely an advisory exercise.
Typically in the water program, planning has been considered a separate
program function, such as grants or permits, and not regarded as a truly
integrative management tool. In water, many studies and plans have been
drafted over the years, sponsored by a variety of federal and state
agencies, many of which have had little, if any, impact on water quality
or use. The most used plans tend to be the ﬁUD sewer and water facility
plans, and the Bureau of Reclamation and Corps of Engineers multi-purpose
water project plans. Other plans have been made under the comprehensive
water quality planning program authorized by Section 3-C of the pre-1972
water quality law. Other water planners include the Water Resources Council
and river basin commissions, the U. S. Geological Survey, Soil Conservation
Service, and a variety of state agencies.

The hostility toward comprehensive planning is shared by many persons

within EPA. Consequently, local officials and the states have not received
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a strong and united federal message that 208 plans will be enforced.

The role of sanctions and implementation difficulties are related issues
and will be discussed later in this paper. Suffice it to say here that
policy and program planning are needed in the water program, as in air,
but will be difficult to perform and implement.

There will also likely be resistance within EPA, state and local air
pollution agencies toward comprehensive air planning to lead management
actions, although the history of planning in the air program has been
somewhat different than in water. WNot much planning has been conducted and
what has been completed has been done by state and some local air pollution
control agencies in preparation of the initial State Implementation Plans.
These plans, which are not plans in the conventional sense, but rather a
state Implementation strategy, a series of processes, that includes
regulations, emission standards, point source controls and permit programs.
Such air planning has been program planning, rather than the resource
planning, that much water planning has been. SIPs have been management-
oriented and the key program tool. They have been implemented more than water
plans. The SIPs have actually directed state and local clean-up efforts.

1f an areawide planhing provision is included in the Clean Air Act,
it should be clearly stated that it is to drive the clean air programs.
Otherwise, it will just be a waste of time and money. Incentives, such
as sanctions and funds, discussed later, must be strong.

Air quality management plans, federally funded and prepared under the
lead of state, regional or local agencies, would be incorporated as a legally
enforceable component of the S$IPs. The plan would be the revision to the

SIP for attainment and/or maintenance.
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Areawide air quality plans would be used to evaluate growth and
development for air quality implications. The plan should direct state,
local and regional management, set policy for enforcement, emissions
standards, control programs on existing sources, new source performance
standards, land use decisions on siting, timing and impact of new stationary
and indirect sources, tax policy and other air quality relevant actions.

In those areas where comprehensive air quality planning is to
occur, the existing AQM and no significant deterioration requirements
would be minimum conditions for planning, but areawide planning would
investigate more issues more thoroughly than is proposed under the existing
regulations,

Outside the comprehsnsive air quality planning regions, the states
would continue to be responsible for revisions to the SIP for attainment
and to perform Air Quality Maintenance Planning and meet ''mo significant
deterioration" requirements, as set forth in existing EPA regulations.

The products of these various activities would also be incorporated into
the SIPs. Thus, the SIP would be the overall state strategy for meeting
and maintaining ambient air quality standards and preventing significant

deterioration throughout the state.

Issue 4, Duration of Planning: A On2-Time Effort to Produce "A Plan"

or a Continuing Planning Process.

If planning is an essential element of the clean water and air programs,
then it should not be an effort to produce one document or set of maps -~
“The Plan'" -- which could quickly become outdated, but be a dynamic and

continuing process to have periodic outputs and impacts.
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A continuing planning process, ratner than a one-time activity to
produce a plan,is needed in the air quality program, for the same reasons
that it is needed for water quality management -- to direct and evaluate
operaticnal units. The planning process should be geared directly to
maniagement, producing usable plans and not merely 'wish lists." The plans
would define specific and rational modes of governmental behavior in the
air quality field.

Section 208 calls for a conuinuing planning program. It says that
"'not later than one year after the date of designation of any organization
(to be the 208 planning agency), such organization shall have in operation
a continuing areawide waste treatment management planning process...."

Furthermore, 208 areawide plans shall be certified amnually by the
Governor or his designee for consistency with basin plans. EPA has also
required designated 208 planning agencies to identify their continuing
sources of funds,

Although the planning process is to be continued, confusion has arisen
because the specifics of the section call for two years of planning and an
approval process and management agency designation to come at the end of
this period. Furthermore, 100%Z federal funding is provided for only the
initial two years of planuning.

As a consequence, many designated 208 planning agencies are expecting a
major effort to draft the first plan and then nothing more than a minor
effort to revise and maintain it. Some 208 planners have been hired for
only two years.

1f 208 planning is to provide the policy guidance to 208 management

systems, it needs to be a continuing planning process, not a two-year

-
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affair that concludes with the coméletion of the first plan. This document
will rather quickly become outdated. The major federal funding at the
initial planning phase should be viewed not as most of the financial commit~
ment, but only the initial spur tc continuing and more essential planning

in the long term, A clearer statement of this principle could have been
incorporated into Section 208.

A continuing planning process each year assesses new problems and new
perception of old problems, measures resources and directs operating agencies.,
It should set specific measurable goals, and then at the end of each year,
evaiuvate performance of the management system and, with better data and
knowledge, improve the plan each year. In the early years of planning,
the easier issues are addressed or matters handled that demand immediate
attention, such as activities relating to municipal facilities planning in
208. Then in succeeding years, more subtle issues are studied, as well as
earlier conclusions re~evaluated and revised. The shift will be from the
easier engineering type studies to the more difficult policy analysis and
trade—-offs affecting land use, pricing policies, transportation policies
and incentives to reduce waste generation.

Chart 2 shows the relationship of 208 planning to management and the
two activites over time.

In its administration of 208, EPA has called for interim outputs from
208 agencies after the first nine months of operations. These outputs would
address those issues that need immediate attention, particularly matters
relating to municipal wastewater facilities construction. Interim outputs
must have the approval of the state water pollution control agency and the

Regional Director of EPA. The idea is that planning will begin to improve

-
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CHART 2

RELATIONSHIP OF 208 P_ANNING TO 208 MANAGEMENT
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the management system as soon as possible and not walt until initial plans

are completed. ELach year the management system will be increasingly strengthened
in some cases changed, as a result of continuing areawide planning. However,
there is no clear legislative mandate for interim outputs from 208 and this

has caused some confusion within EPA on whether such a policy 1s possible.

Interim outputs from a regional air quality planning process would be
useful, as in 208. New statutory language could be included in the Clean
Air Act that directs a continuing planning program with interim outputs
before the initial plan is completed and approved. 208 also shows that if
planning at a significant level is to continue beyond the initial period in
which full federal funding is availatle, an assured continuing source of funds
is vital. Provision of such funds, although not the specific state aad local
funding mechanism, needs to be recuired in the law, as an element of an acceptable
planning process.

A difficulty with a dynamic planning process that reevaluates strategies
and goals each year is that it may create the reality, or at least the
impression, of moving targets, periodically changing goals and regulations.
Regulated parties may be reluctant to invest large sums in air pollution
controls if they think state and locel rules and requirements might change
quickly. It may be necessary for the planniﬂg or regulatory bodies to provide
some assurance to companies and individuals that if a major investment is
made and compliance with existing air quality standards is achieved, that new
and stricter requirements will nct be levied on them for a reasonable period

of time.

Issue 5. The Timwe Horizons for Flanning.

Much urban planning, particularly comprehensive land use planning, has

focused so far intd the future, csuch as twenty years or for the Year 2000,

and
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that {ts assumptions have been wrong about growth patterns, lifestyles and
public values. Wastewater treatment facilities and interceptors have
frequently been designed for a 50 year future and, as a result, induced
unwanted growth to finance the project. Other public works and private
facilities planning, on the other hand, has tended to be too short-sighted,
and the size or placement of such facilities has become outmoded.

Hopefully, both extremes can be avoided in any regional air quality
planning program. Currently the only mention of time horizon in the air
plaaning program is a ten year focus set out in AQMP regulations. While
a ten year horizon may be more realistic in terms of planning premises, there
are overriding arguments that favor a twenty year time horizon for air
planning.

208 planners use a twenty year time frame, and if air planning follows
this time period, it could more casily use data gathered in the water quality
planning process. It would also facilitate integration of the 208 and air
planning processes, which is a desirable goal.

The mention of time in Section 208 of the Act is that the plan must
identify "treatment works necessary to meet anticipated municipal and
industrial waste treatment needs of the area over a twenty-year period,
annually updated."

A twenty year time frame would also encourage integration of air quality
and transportation planning and nanagement. Federal and state departments
of transportation planning programs operate on a three-to-five year scope
for short-range transportation planning, and a twenty year horizon for

long-range planning. To achieve compatability of air quality with transportation

data and to allow air planning tc guide the location and design of transportation
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facilities, a similar time approach is recommended.

There could be two time levels within the air quality planning
process —-- a three-to-five year plananing program tied into a longer-
range projection for twenty years. Whether the short range perspective
was three, four or five years would depend on the time frame of transporta-
tion planning in the particular designated region. The longer range
activities could address transportation and basic land use and growth
assumptions, and offer and evaluate several basic growth alternatives.
Long-term transportation guidance would be provided. The short~range
effort would guide management agencies on a year to year basis. A three-to-
five year cycle to match transportation planning could be used also, in
which strategies and outputs are set with less firmness for each succeeding
year. The planning would revolvz around key identified issues pertinent
at that time. At the end of each year, the planning process would evaluate
outputs and progress and revise and make more firm the guidance for the
next years, adding a new year on the end.

There is one final argument in support of the twenty year time frame,
Facilities placement, particularly highways, has been a major growth inducer
in the past 1n sometimes undesirable ways, at least from an air pollution
standpoint. However, with proper planning, such facilities could be located
to induce desirable growth patterns, to give long term incentives to
satisfying environments. In this way, planning does not just respond to

changing lifestyles, but could actually guide that process.
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.

Issue 6. Who Should Do Areawide Plaanine? The Role of State Governments,

Local Governments, Regional Agencies in the Areawide Planning Process.

If air quality needs to be plznned by regions, should this be done
primarily by the state air pollution contrel agency, as in the past? Or
should an additional expertise b2 built at the local level? Does local
governmental participation mean traditiond, general purpose local governments
or rather areawide assoclations of local elected officials, such as COGs or
regional planning agencies? What should be the role of special purpose
planning and management agencies, such as metropolitan transportation planning
organizations?

Who should do areawide planning is closely tied with the next issue,
who should do management. The cirrent role of state, local and regional
agencies is relevant, but this institutional arrangement can be changed, if
some other division of powers is desirable for future air quality management.

Today, ailr quality planning expertise is slight, but what exists is
contained mostly within the state air pollution control regulatory agencies.
However, when it receives substantial funds for planning, the recipient
planning organization will acquire the expertise and data, and build an
institutional capability. There may also be an incentive for designated
planning organizations to move into the management field, either in emission
regulation, or land use and transportation management.

In any event, if the areawide planning/management process works as
devised here, who plans will set policy. Some local governments may not
want the air quality planning jo», but Congress should decide that they
must participate, because of the need to involve local land use and trans-

portation decision-makers. The issue here is to decide on the degree of
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institutional change desired for planning and management. Then, how to
induce such institutional change is another issue discussed later in this
paper.

The existing institutional arrangements for air quality planning and
management are somewhat different than they are for water quality.

Much less air quality plenning has been conducted by any agency at
any level of government than in water, which is a much older, more established
governmental responsibility. Considerable water planning for water quality,
quantity and various uses precceded 208. State agencies, as well as federal
agencies, COGs and traditional local governments had all been involved.

For example, some designated 208 planning agencies are considered to be
as nmuch as 407 completed with facilities planning because of previous planning
work, although not with land use and non-point source planning.

By contrast, little air quality planning has been conducted and what
has been done in preparation of SIPs has been the type to direct emission
regulatory programs. It has been done mostly Ey the state anti-pollution
agencies. Very few local governments and COGs have conducted air quality
planning, nor even included air quality as an element of a comprehensive
lanc¢ use plan.

Overall, there is much less expertise and data for planning air quality
than was available at the start cf 208, The ability to predict the impact of
land use and transportation patterns on present and future air pollution
levels is still in its formative stages. One of the major purposes of
setting up a federally funded regional air quality planning program is to
develop this capability.

On the management side, water pollution control has always included a

major local role in sewage collection and treatment. In the last several
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years, many local governments have assigned this function to a regional
special purpose agency. Water pollution regulation has been a state and
more recently a federal responsibility, along with construction subsidies.
State agencies regulate local governments' wastewater discharges and also
are the principal decision~makers as to which iocalities receive federal
construction subsidies. Consequently, local officials had incentives to
direct 208 planning, if that planning would transfer regulatory and subsidy
decisions, at least in part, from the state to localities.

Existing incentives to encourage local parti;ipation in the air
program are not so strong. There is no public works feature, and allocation
of federal dollars is not at stake. Traditionally, state air regulations
have impacted fewer local decisions than water rules. Local incinerators,
open burning, land fill operations and heating 1in public buildings have
been affected. However, more recently, with the development of new air
programs, such as significant deterioration, indirect source permits,
transportation controls and AQMP, local land use and transportation decisions
will be affected in a major way, although the impact of these new regulations
is not yet clear to most local elzcted officials. The siting and timing of
growth and development that affects air quality, such as industries, power
plants, shopping centers, parking lots, highways and airports, could be
controlled by the state or other regulatory agencies.

Today, in most areas, the state is the main air pollution regulator,
issuing emission standards, permits, variances, and performing monitoring and
enforcement. There are some major exceptions to this rule, however. In
several big, heavily polluted cities such as Los Angeles, Chicago, New York
and Detroit the local control agency does have a significant amount of

experience and expertise.






33

Many lcezl governments have had ne wish to be involved ‘in controversial
air regulation, particularly the newer transportation controls and indirect
source reviewvs, which are not accompanied by the politically popular public
works sweeteners that make water pollution regulation palatable. For
example, Arlington County, Virginia, and Milwaukee, Wisconsin, have gone
out of the local air regulation business and turned their programs over to
the state. In Portland, Oregon, a multi-jurisdictional air pollution control
agency ceased to exist, due to lack of local support and interjurisdictional
feuding.

In the Twin Cities, the areawide Metropolitan Council declined to take
over the air quality responsibilities that the Minnesota and St. Paul
air pollution agencies sought to have them acquire. The Council calculated
that only headaches and no rewards would flow from air pollution responsi-
bilities, particularly regulation.

The interest of local elected officials in air quality planning would
be limited mainly to their desire to retain control of land use decisions,
zoning and such, and not lose these powers to a state agency in the performance
of areawide air planning. Some COG staff, as opposed to COG policy boards,
may be interested in air planning, if it is a way to secure implementation
of regionally devised land use plans. Many others, however, reflect the
attitude of local officials and are not eager to take on air pollution
headaches.

Consequently, if it is cons:dered vital for local gerrnments to
participate in air planning, stronger directives and incentives than are
available in Section 208 will be needed.

Section 208 envisions a substantial amount of institutional change

for water quality planning, shifting responsibility for comprehensive water
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quality plauning for vzny areas from the state water pollution control agencies,
where it had resided, to regional asscciations of lecal governments. Planning
decisions are to be made on a sub-state or interstate areawide basis, but to
pronote regicnal interests and not parochial local concerns.

The incentives for local participation are the statutory requirement
that 208 planning be accomplished, 100% federal planning money to designated
208 areas and application of sanctions if approved plans are not carried out.

The states also have a role in these designated areas, but not a major
one, and not in the planning process, per se. Governors designate the 208
regions and planning agencies. States set water quality standards and
EPA and/or the states issue NPDES waste discharge permits. The states continue
to cet statewide priorities for construction dollars. The state reviews and
certifies areawide grant applications and certifies final plans for consistency
with 303(e) basin plans. Outside designated 208 regions the state must perform
208-level planning, although to date there have been no federal planning funds
for this and no EPA regulations to guide the process. The state may also
perform all non-point source planning statewide, at the Governor's option.
The state coordinates all areawide planning and incorporates 208 plans prepared
by designated agencies into the State's 303(e) plans.

EPA has stressed state involvement in local planning, although it is not
specified in the law. For example, the agency has tried to have every
regional 208 agency include as a Zull-time or half-time staff member a repre-
sentative from the state water pollution control agency, to be funded by the
EPA 208 grant. This has not always taken place, however, or meant significant
state contributions.

Despite these state powers, the state water pollution control agencies

have resisted the 208 program fearing loss of control over the planning
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process to lower levels of gcvernment, whom they believe are unable to
handle the task of proper planning.

The first non-interest or hostility of the states was expressed
in the 208 designation process. The law gave tﬁe Governors three choices
in the designation of 208 planning areas: (1) to specifically designate
areas that met EPA's criteria, (2) to specifically nondesignate 208
planning areas, even though the criteria may be met (this did not preclude
an area's later designation by the Governor), or (3) to remain silent,
allowing local officials at their own initiative to join together to form
a regional 208 planning agency.

Initially, almost all the Governors chose to "nmon designate" their
whole state. Virginia and Maine were two exceptions. There were several
reasons for this state reaction. In the early days of the 208 program,
the planning guidelines and grant regulations, which later defined the
planning process, had not been issued and the Governors were uncertain about
the content of the 208 program. Furthermore, EPA then considered 208 planning
optional and low-priority, so that the states did not feel compelled to make
208 designations where they were not eager to relinquish power to localities.
Subsequently, EPA has called 208 planning mandatory and assigned it the
highest priority among water quality planning activities, and has secured
designations in all but seven states. Only in Rhode Island and Connecticut
will the state be the lead planning agency for every area within the state,
but this will be conducted for regions and with local elected officials
participating.

Another policy that helped sacure designations was that EPA, with

outside persuésion, determined that 208 planning must be done everywhere in
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every state., It also told the states that only local designated agencies
would receive 208 planning money. Thus, if the state undertook its own
208 planning rather than making Jdesignations it would have to do so with
state money, or with its federal Section 106 water pollution program grant.
Furthermore, the states would have to have involvement of local elected
officials, and receive the local recommendation of the plans, just as
designated areas would.

To date, state water pollution control agenciles are not participating
in any significant way in the 203 planning process in designated agencies,
although state representatives typically serve on 208 advisory committees
and task forces. Yet, they must approve the plans and will likely be
identified in 208 plans as a key management agency, whose powers must be
used to implement the 208 plans.

To what extent local officials will participate in state-directed 208
planning outside designated regions is not clear, since none is occurring.

Thus, the state and local roles are not élearly defined and integrated
in the language of Section 208 and throughout the 1972 water quality
amendments. In part, this results from two different models for planning
contained in the Senate and House versions of the 1972 bill. The Senate
language, which dominates Section 208, followed the pattern of much previous
urtan legislation, favoring a metropolitan agency as the lead planning
agency. The House, on the other hand, used the model of much other nature
resource legislation, giving the lead role to the state agencies. The
firal law, in Sections 208 and 303(e) and the permit and construction
grants sections, includes major roles for both, and today the matter of

whe is to lead and who is the final decision-maker is unclear.
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Basically, two water quality planring processes are occurring, one
at the state level, directed by state water pollution agencies, and one
at the areawide level, conducted by regional associations of local officials.
It is too early to tell how or if these two processes will be integrated.
These matters will undoubtedly be resolved, either favorably or unfavorably,
on a case-by-case basls as plans are completed and await approvals.

The political difficulty and loss of support for areawide management will
surely occur when plans are written and must be approved at local, state

and federal levels. The Act does not specify at.what time or in what way

the two planning processes will be integrated, if at all. But the responsbilities
for linking the various plans seem to lie with the state, and EPA has stressed
this integrating role for the state. Nor does the Act address the political
and legal difficulty that 208 planning agenciles will have directing state
implementation actions. Sanctions are directed more at localities than the
states., If the states and localities are deadlocked on some issues, such

as permits or construction grants, the role of resolving conflicts and
integrating plans will devolve on EPA, probably its Regional Administrators.

What is the ideal role for various levels of government in regional air
quality planning?

The Section 208 program helps show that there are good reasons for major
state involvement, as well as local involvement, in the regional air quality
plarning process. Who should lead and be the ultimate control on the process
is the key matter, and implementation of 208 may show that this should vary
fror state to state, involve a stronger role for the state in areawide
plarning, a strong local role in state-directed planning, and provide greater

flexibility within the planning and managemént process.
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The following are arguments for and against the state, regional and
local agencies directing the areawide air quality planning.

State as the Lead Planner

The state air pollution control agencies could have the lead role in
plaaning. These agencles have had the principal responsibility for carrying
out the State Implementation Plansand will be the major, and in some states,
the only, implementing agency for emission controls set forth in the regjonal
plan. Established state emission linmits, variance procedures, control
programs, and permit programs would be used. The conduct of planning by
operational agencies provides a high degree of certainty that the plans they
develop will be carried out, at least to the extent that their powers are
invol&ed.

State agencies can ensure that various areas within one state are
treated in a fair and even-handed manner, whereas local action could be
highly variable throughout the state.

A lead state role is also compatible with our federal/state/local
governmental system, wherein local governments do not make policy for the
state. As a practical matter, if local agencies are smaller and less expert
than the state, it is a difficult situation for them to direct the larger
agencies. Furthermore, local governments in the United States receive their
police powers from the state by delegation, and the states could reassume
those powers if they were dissatisfied with local actions.

The difficulty with assigning the lead planning role to the state is
that the local governments and not the states are the main decision-makers for
matters affecting growth and development. Local and regional organizations
also have a key role in transportation planning. While a close tie-in

between planning and implementation for emission controls is possible with
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a lead state role, implementation of any land-use related plans would
likely be handled mostly by traditional local governments or regional
special purpose agencies. It could be that only land use plans drafted
by local officials can ever expect to be implementcd locally. If the
state is the lead planner, they nay not adequately provide for local
contribution to the plan. }

Land use decisions, such as the placement of transportation networks,
the direction and type of industrial and cormercial development, and the
location, type and timing of residential development, are traditionally local
matters, handled through zoning, subdivision oédinances and the like. Such
solutions could be an important part of many regional air quality plans.
Operation of mass transit facilitdies are also key local matters in many
areas.

Regional air quality plans even more than regional water quality
plans would likely stress land use solutions. Regional air plans would
prooably include emission controls, land use arrangements and transportation
requirements. Many water gquality plans will likely stress structural
solutions -- wastewater treatment facilities -- but also will need to include
land use matters.

It was also considered very important for local officials to direct
watar quality planning in designated regions, in order to gain their
comnitment to building the necessary wastewater treatment facilities to
serve the region. Local officia’s would be called upon in the implementation
process to approve bond issues and construction schedules, and assigning
them the planning job was expected to increase chances for implementatiomn.

As the 208 process has developed. it has become increasingly clear that

-
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better local land use decisions, as they relate to water quality, should
also be a major element of 208 plans. Hopefully, local leaders will be
persuaded in the planning process to carry out needed growth management
and land use measures specified by the 208 plan.

For air planning, there are few articulated growth and land use goals
to which a lead state planner could refer to guide the regional air quality
planning process without local participation. State agenciés are reluctant,
and properly so, to adopt any growth policies for local areas without a
local articulation of such values.

There are, however, a few states that have a major capacity to compre-
hensively plan and manage growth, such as Maipe and Vermont, but these are
very few and even their land use powers are currently politically uncertain.

Another problem is that state air pollution control agencies will have
difiiculty integrating air quality with other functional responsibilities,
such as transportation, energy conservation, water quality and open space
plans, although some state environmental departments now handle all these
matters and can achieve integration. Few envirommental agencies have any

expertise in transportation decision-making, however.

Local Governments as the Lead Air Quality Planner

The need to integrate air quality with other governmental goals, and
the need for a strong local involvement in land use and transportation
related matters, could argue for a lccal governmental lead in the air
planning process. Local elected officials also have a high degree of
accountability to the public. Thus, 1f they decide major trade~offs among

social values, political accountability could be high. General purpose
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local governments -~ cities and counties —-- can meet these needs, but
are limited to their own political boundaries. 1In those instances where
the city program is larger and stronger than the states, the local agency
will have more expertise to plan for its own area. Unfortunately, the
regional nature of the air quali:y problem and the benefits of addressing
growth issues on a regional basis would be lost if planning were strictly
local. Furthermore, many local governments do not have the interest or
expartise to handle air quality monitoring, data gathering, modeling of
future air pollutants and dispersion in the atmosphere. Many will show
hoszility to such ailr pollution alternatives as transportation controls.
iowever, for matters relating to land use that are finally included in the
>lan, there would be substantially greater likelihood of implementation

than if those land use decisions are made by state or regional agencies.

egional Agencies as Lead Planner

Another option is to assign regional air quality planning to either
a2 regional air pollution control agency, a metropolitan planning agency
responsible for transportation plans or a general purpose regional planning
ind coordination body (a COG or state established regional planning
zommission).

Single purpose regional agencies are able to provide close coordination
>etveen planning and implementation and throughout the region for their single
function, such as transportation, but are usually unable to integrate air
quality with other governmental concerns., Decision-makers on these regional
>odies are usually appointed either by the Governor or local governing bodies,
and their political accountability to the geqeral public is low. However,

if the appointees are local elected officials, accountability would increase.
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The multiple purpose planning agencies are able to integrate air
quality, water quality, comprehensive land use, and in some cases trans-
portation, but only in the planning context. They usually perform HUD 701
comprehensive planning and open space planning. Some metropolitan
planning organizations, which conduct regional transportation planning,
are also COGs, but nearly all designated 208 agencies are C0Gs.

These COGs are staffed by professional planners who, as a rule, have
more comprehensive planning skills than the engineers which staff state air
poliution control agencies. However, most COGs have no specific expertise
in air quality planning, but could acquire this with federal funds.

The major drawback of COGs as planners is that they have only advisory
powers to local governments and no operational responsibilities to help
ensure that their plans are implemented. They are not accustomed to "hard
plarning" involving budgets and regulations and direction for operational
agercies, although 208, highway planning and other federal activities are
involving COGs more now in real world planning. Where COGs planning involved
federal or state expenditures, such as for highways and open space, some of
their plans have been used. However, COGs have not been successful in
securing implementation of plans that depend'on strictly local action, such
as carrying out of land use and growth objectives. In many areas COGs were
formed in response to federal and state pressure for such regional associations,
and the participating local officials harbor suspicions and resistance toward
the regional bodies, believing them to be competing with and taking powers
away from traditional local governments. In such areas, the assumption that
COGs should do planning because they can speak for local elected officials

is not correct.
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Areawide water quality planning, which is belng conducted by COGs,
is a highly relevant experience to air planning in which the regional
planning organizations must sort out manageunent roles for states, local
and regional agencies and devise ways to ensure that the plan is carried
out. Both 208 and regilcnal air plans must be gased on the same land use
and growth data and projectioms. Thus, if 208 agencies do the air planning,
coordination is likely to increase.

Some councils of government, particularly in large metropolitan areas,
have been criticized as responding only to the igterests of the elected
officials that serve on their boards, and neglecting participation and
interests of the overall citizenry of the region. Since COGs are a
composite of localized interests, in some Instances they may not be able
te achieve a truly regional perspective, but only prescribe the lowest
common denominator among affected local interests, the least controversial
solution.

The arguments for state, regional and local involvement are sufficiently
compelling to make the case for involvement of all three levels. In some
arees, federal involvement may also be warranted, Variations in govern-
mental styles from state to state and in capabilities, institutions and
histories argue for flexibility in designating the lead agency for areawide
air quality planning. The tie betweea planning and implementation should
be very strong, but how this is achieved institutionally will vary greatly.
In wost cases, local governments will implement zoning or building permit
reviews and local road programs. Reglonal agencles and the states will be
involved in transportation decisions, and the state air pollution controls

will most likely be the main regulator of emissions, with much regulation by

big cities aﬁ well.
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The 208 approach is that all areas with substantial water quality
problems will be designated as 208 areas by the Governor and the lead
planning agency in each case will be a regional association of local
elected officials. While EPA has tried to structura a state role in
these areas, the law does not provide oue. TFor all areas outside designated
regilons, the state will perform 208 level planning. Each level of govern-
ment has its own, separate assignment, its expressed role. By contrast,
in air quality planning, an intergovernmental approach to planning is
recommended -~ a stronger state role in planning Qithin designated regions,
and a more carefully structured local role when the state is the lead
planning agency. Additional flexibility would be allowed in designating
regional planning areas and lead agencies.

In some selected air quality regions, the lead planning agency should
be the state air pollution control agency, for example, in Rhode Island.

In this state there are no strong local air pollution control agencies,
and the state has experience in regulatory activities as well as planning.
It is preparing the transportaticn ccntrol plan for Providence.

In other areas the lead agercy way be a large, experienced and
powerful city or county air pollution agency that has a permit program and
large surveillance staff. Chicago and Dade County might be examples of this.

In still other areas a metropolitan planning agency for transportation
might be the lead agency, particularly if automotive pollutants are the major
protlem. 1In the Twin Cities area the Metropolitan Council could be the lead
planner. A COG might be the lead planning agency in some regions. For
exarple, in the Washington, D, C. area, the Washington Metropolitan Council

of Covernments might be the best selection because this is an interstate
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location and no one state can adeguately lead. Also WASHCOG has considerable
experience and expertise in land use, transportation and other regional
planning that relates to air quality.

It is likely that,within one state, there will bte a mix of lead
governmental agencies for differesnt areas. Vhatever the choice of lead
planning agency, the emphasis should be on which organization is most likely
to develop effective plans, and be able to ensure plan implementation.

Growth and development decisions should be retained at the lowest practicable
level, while attaining and maintaining air quality standards.

No matter who leads planning, participation of other affected govern-~
mental levels in the region must be structured and meaningful. Participation
means more than A-95 reviews or other grant and permit certificatiomns. It
means more than public hearings end commenting procedures. It goes beyond
service on advisory groups that meet once every month or two and comment,
briefly, on decisions made elsewhere. It must mean real participation in
policy decision-making early in and throughout the planning process. Also,
the federal planning grant would be shared by all affected governmental
agercies.

An appropriate way to ensure flexibility may be to allow the states to
select planning areas and planning systems, to conform to federal statutory
criteria, and subject to EPA review. The Governor could be required to
subrit to EPA his selection of lead planning agencies and describe the
structured roles for zll other affected governments in the area. The
Governor's submission could set out details of the planning process to
conform to federally specified criteria. Criteria which the Governor must

meet in selecting a planning system and lead planning agenciles might include
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those listed in Issue 2. Those that specifically relate to planning
include:

* ability to establish and operate an effective, efficient and
equitable continuing planning program to meet and maintain
national ambient air quality standards, prevent significant
deterioration of air quality,

* gbility to link planning and implementation,

* political accountability in planning,

* public involvement in planning,

* gource of continuing planning funds,

* ability to achieve intergovermmental cooperation with major
involvement of relevant federal, state, local and significant
regional organizatious,

* ability to achieve interagency coordination in planning, including
ability to link air quality, water quality, transportation, solid
wastes, energy conservation, open space and other economic, social
and environmental objectives.

‘he process should provide that locally or regionally developed plans will
ieed to be approved and coordinated &t the state level.

As 208 designations show, there is a risk that some Governors may
jeek to foreclose local governmental participation in planning, if given
;00 much flexibility. Statutory language and EPA directives and reviews
.ould be provided that would guarantee local participation,'even in those
nstances where the lead planner is the state agency. A possibility might
e to require plans adopted at state direction to be subject to approval by

najority of affected local governing bodies.
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As in 208, special provision should be made for designating
interstate regions where air pollution problems flow across state
lines such as in New York, Philadelphia and Washington. 1In 208, the
Governors of the respective states cooperate to designate boundaries
having common water quality problems and a single representative
organization to plan for the area. TFor example, WASHCOG has been
designated on its own initiative a 208 planning agency for the Washington
metropolitan area. All affected Governors must certify completed plans
and designate waste treatment management agencies.

Unlike 208, in some designated air quality planning regions, it may
be useful and necessary to structure a federal role in the planning process.
If federal installations are major air pollution sources, or federal trans-
por:ation and environmental planning is significant, or if federal goals
and programs are largely affected, the Governor may choose to include
federal agency participation in planning. A federal employee could serve
fuli-time or part-time on the planning team; funded either by his or her
ageuncy or by the EPA air planning grant.

While Governors have been very reluctant to designate 208 planning
regions, they would likely have & much greater willingness to take part
in the proposed ailr quality planring system for these reasons:

* The states devise the planning strategy and thus will have a greater
role in air planning than ir 208 planning, plus the states will feel
that the planning system fits their individual circumstances,

¥ Federal funds for regional eir quality planning will be available for
use only in designated areawide zomnes,

# The states must continue to meet the requirements of existing AQMA

regulations for non-designated areas that appear on the list of 170
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selected areas, but without special federal planning funds. Section
105 air program grant funds would be used. In the water progranm,
Section 303(e) state planning funds have been available to the
states, and now 208 planninrg funds must be made available to the
states, as well as Section 105 water quzlity program grants.

The regional air planning process, both designation of planning agencies
as well as conduct of the planning process, will be more politically
difficult for all parties, particularly EPA, than the 208 water quality
process is. There is no separate, specific assignment for each level of
government as in 208 -- no separate turf. Parties will be required to work
together, to work out intergovernmental differences at the beginning and
during the planning process. The Governors, in devising their states'
systems, will have to define the process, rather than taking it as a given
from the federal statute. The tough decisions -- the integration of the
state and local planning processes and goals -~ will be made during planning,
not when separate state and areawide plans are written and must be meshed,
in some unspecified way, either by the state or EPA, as in 208. If these
various role assignments and diflerences cannot be resolved among levels
of government, much of the 208 or air plams will not likely be implemented.
Thus, the tough decisions on air management will be up-front in an inter-
governmental process, not postponed for some future possible resolution.

It should be noted that intergovernmental planning, rather than separate
roles for each level of government, is not the typical legal model in the
United States, and may require new thinking and innovative program manage-
ment, making this approach a special challenge for federal, state and local

agencies. Of currently authorized programs, the federal coastal zomne
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management planning program admiaistered by the National Oceanic and
Atrospheric Agency is most akin to the intergovernmental model. 1In this
program the opportunity, but not the requirement, for intergovernmental

planning exists. In some areas it is occurring, in others not.

Issue 7. The "Non-Designation' Option.

One way to ensure flexibility in the air quality planning process and
maiatain local options as a check on the states' power is to disallow the
"non~designation’ option given Governors in designating 208 planning areas.
In this way, if the Governor does not provide for planning in a region
tha: wishes to do it, a majority of affected local governing bodies could
ini:iate their own designation. They would apply, in effect, to EPA,
appealing the Governor's decision to leave them out. In this instance, EPA
would decide 1f the local area meets the federal criteria and if it does,
grant them a planning designation anc planning grant. However, locally

initiated planning processes will need state participation.

Issue 8. Where Does Repional Air Quality Planning and Management Need to

be Done?

In devising an air quality planring program for his or her state,
should the Governor be required to provide for either state or local
planning everywhere? Section 20¢ prcvides, and a recent NRDC initiated
court case confirms, that comprelensive water quality and related land
use planning shall be done everywhere in every state.

For every area which "as a result of urban—industrialiconcentrations
or cther factors, has substantial water quality control problems,'" a 208

area shall be designated. TFor every area outside a designated area the

-
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state shall act as the planning agency and mect the same planning
requirements as the designated plannlng organizations. Initially,

EPA limited designations to urbaa/iniustrial avees (SMSAs) that already
had water pollution, defined as "water quality limited" segments in

thie 303(e) planning process. Then, 1s additional types of designations
came in and Congressional and local pressures built, EPA expanded
designations to include clean areas threatened by pollution and rural
regions.

EPA is now revising the 303{e) basin planning requirements to provide
for states to cdo 208-level planning and may issue state 208 regulations
soon. To date, such comprehensive water quality planning has not begun
at the state level. No federal rioney has been provided the states under
éec:ion 208, but the NRDC court decision said that the states are entitled
to Section 208 grants.

Comprehensive planning everywhere is intended to prevent pollution
problems in clean areas, as well as cleaning up already polluted ones. The
"wall-to-wall" planning requirement will certainly consume ccnsiderable
time and money within federal, state and local agencies and dilute public
attention from the more critical polluted areas. The benefit of such
plarning outside designated regicns is not fet clear. Non-point sources
must be planned for, as well as point sources, technical and management
plarning conducted and construction and regulatory programs devised, despite
the degree of pollution that results and despite the impact on human beings.
208 language expected complicated areawide planning to begin everywhere,
immediately, and to be completed in two years after planning begins. The

"wall-to-wall" requirement when combinec with these deadlines was a completely
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unrealistic expectation of large bureavcracies. %o be sure, EPA delayed

its own action on 208 for a full year, not moving on the planning designations
until Congressional and interest group pressure grew strong. Chart 3 shows
how EPA actions compared to deadlines provided in the Act. However, had EPA
begun to implement 208 immediately, 1t is unlikely EPA would have met the
statutory deadlines, and provided for planning everywhere.

Areas chosen for air planning initially could be selected on the basis

of three criteria:

* Severity of pollution which ajready exists or is threatened in
the near future by growth. Areas where primary or secondary
national ambient air quality standards may be violated within
the next ten years for any pollutant for which there is a
standard would be eligible by this criteria. The highest
priority would be those areas where primary standardsare not
attained by July, 1975.

% Numbers of people exposed to the pollution, This usually means
urban areas defined as standard metropolitan statistical areas
(SMSAs) .

* Complexity of the polluticn problem. For instance, an area may
meet the first two criteria because there is a severe sulfur
dioxide problem in an urben area, affecting many people, but the
solution is technically itncomplicated. A few fuel-burning
sources need to install ccntrols or switch fuels. Such an area
would not qualify for areswide planning.

The first two of these criteria for seleétion of planning areas were

used by the states in picking most AQMAs. About 170 areas have been

selected as AQMAs by the states and EPA., This number includes some clean






Task

208 designation guidelines
issaed

Governors' identification
of 208 areas

Governors designate local
planning area and its
organization

208 planning process in
operation

208 plans submitted to
Administrator

EPA accepts or rejects
Governors' designations
of waste treatment
mane gement agency

CHART 3

Da“e Specified
by Section 208

Jan., 10, 1973

Mid Mar., 1973%

Micd July, 1973

Mid July, 1974

Mid July, 1976

Mid Nov., 1976

Date Accomplished
or projected to be
completed by EPA

Sept. 14, 1973
(effective date)

March, 1974, initial
designations and '"non-
designations"

149 designations
submitted to EPA and
approved by July, 1975

EPA expects by

July 1979 that all
plans will be locally
and state certified
and submitted to
Administrator

Not yet determined

*The Governors were never asked v EPA to list eligible 208 areas, apart

fron actual designatilons.

EPA assumed that all "water quality limited"
segnents of waterways were eligible as 208 planning areas,
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rural areas threatened by energy-related pollutants, but most are SMSAs.
A number of lesser populated regions with severe or threatened pollution
problems may have been leff out of this number., Similarly, a number of
areas may have been Iincluded that do not require a complicated planning
process. About 100-150 regions would likely be selected in the beginning
years of the air planning process. Most would come from the list of 170

AQMAs.

Issie 9. Time and Money for the Initial Phase of Planning.

Section 208 deadlines for designating planning areas and agencies,
awarding planning grants, completing plans within two years, and securing
manigement agency start-up are quite unrealistic for water and also for
air planning.

The air planning program should proceed somewhat slower and, hopefully,
as a result, less chaotically. JFirst, EPA should be given a short but
reasonable time to issue program guidelines, defining the criteria
Governors must use 1In designating planning areas and devising the inter-
governmental planning and management program within each state. Then,
the Governors should be asked to designate areas, based on the federal
criteria, and to set up planning processes that match the needs of their
own states, as well as federal guidelines. One year may be adequate here
for development of the planning process, since the states have begun the
first steps to a planning process in the identifying of AQMAs and initial
AQ¥ planning. However, the political difficulties of establishing an
intergovernmental process may require additioral time in some cases. A
way to handle this uncertainty is to allow a state a small amount of extra

time for process development which EPA nust approve.






The time required to complete the irnitial plan will vary, but about
two to three years seems practical, varying with the complexity of the
plenning problem, the existing data base and institutions involved. EPA
cot1ld decide, within statutory limits, vhether two or three years is more
ressonable on a case-by~case basis.

208 planning agenci;;, even those that have a major established water
quality planning expertise, believe that two years is not enough time to
do the planning job well. On the other hand, planners may prefer more time
than the nation can afford to wait for improved water and air quality
management, so some deadlines are needed.

In any event, interim outputs would be required from air planners and
partial EPA approval of those products will cccur, so that planning can
improve management from the first year, and not have to await completion
of the three-to-four year process.

100% federal grants should be awarded to cover state, local, regional
and, in some instances, federal costs for one year in which the continuing
planning program is developed, and for the first two-to-three years of the
planning process. This will be a major, necessary incentive to state and
local governments to begin areawide air planning. The funds should be
avarlable for use until used, for the beginning years of every region's
planning process, no matter when it begins, and not limited to specific
identified years following enactnent.

208 authorization was limited to FY 1973 - 1975, whiéh resulted in
loss of fund availability when EFA did rot initiate the 208 program
immediately. It also resulted ir a great rush to designate agencies by
the end of 1975 so as not to lose 10C% funding. Those unfortunate 208

plarning agencies that did not receive en EPA grant by June 30, 1975 will
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only receive 75% aid, as compared to ttose with 100% approved prior to the
end of the fiscal year. While limiting 100% funding to the first 3 years
does legislate deadlines and provide an incentive to federal, state and

local bureaucraciles to move, there are limits to how fast large organizations
can move and how effective the results will be.

The costs of adequate, comprehensive water quality planning are not
yet apparent. About $1 million will be granted to each of 149 designated
ageacies. What will be bought with this money is not yet clear. EPA lost
the first year's authorization of $50 millicn for failure to request
an appropriation. Program inactivity accounted for obligations of only
$13.2 million of the $100 million authorized in FY 1974. The full authoriza-
tion of $150 million 1s expected to be spent in FY 1975. For FY 1976 $53
mil_ion was requested for 75% greints.

Since 208 plans are just now beginning to be drafted, none are available
for evaluation. However, it is azlrezdy apparent that while comprehensive,
brozd-scoped planning is needed, the more comprehensive it becomes, the
more public participation is included, and the weaker the existing data
base, then the more expensive and time-consuming planning will be. For
instance, non-point scurce analysis, which has not been performed for most
areas to date, will take planning agencies considerable time and money as
agencies monitor water quality and dispersed flows, predict future pollution
levels and evaluate alternative solutions. EPA tried to limit the use of
208 funds for original data collection. Existing information sources must
be used, although in some instances there is no exlsting data.

Hopefully, in the air progran, land use and growth data developed in
the 208 program can be used, as well as 701 and transportation data. However,

in many areas data needed for air quality planning will be weak and time and
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money will be needed to develop it. The methodology of planning and
predicting is also weak and will take considerable time and money to
develop and use. There is a scarcity of planners able to integrate all
sources and functional alternatives, There is .difficulty relating land
use patterns to either water pollution or air pollution.

On the other hand, 208 or an air planning process is designed to
build new institutions, including the naw planners and skills for an
areawide approach to planning., Until the planning has been done and
federal aid granted, there will be little such comprehensive planning
expartise. Thus, it must be recognized that building institutions is
expensive, and in many instances money will not be well spent. Also,
considerable time is necded, but it need not be fully accomplished in
two or three years, if the planning process is a continuing one.

208 shows that EPA needs to have funded a major technical assistance
program to accompany the planning program to help planning regions with
methodology. With a specific authorization, a'team of EPA officials
could be formed to develop, evaluate and disseminate Information on such
matters as prediction modeling, carrying capacities techniques and
other planning tools. The team would both evaluate existing methodologies
and planning systems, and develor improved ones, as well as disseminate the
infcrmation to planning regions in writing, and in person. Team members
could visit designated regions, at the request of the lead planning agency,
to telp review methodologies and set up planning processes. This technical
assistance unit would be most helpful in the beginning five years of the
plarning/management program. 208 shows that funding of the continuing planning
process is a key issue and needs tec be essured, in part, by statutory require-

ment. 208 shows that if planning at a significant level is to continue
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beyond the initial period in which full federal funding is available, a
continuing source of funds is vital and the provision of such funds,
altoough not the state and local funding mechauism, needs to be specified
by law. EPA regulations say that the 208 planning process is to be
finincially self-sustaining. Section 208 authorizes 75% federal funding
of the continuing process. However, financing of the local share of
con:inuing 208 planning is unclear. Alternatives being considered are a
percentage of user charges imposed by waste treatment management agencies,
ad valorem taxes, or EPA could require that a percentage of construction
grants to the operating agency go to planning, at least until such funds
are exhausted., 208 planning agencies indicate that unless there is an
expressed requirement for managenment agencies fo automatically include
slanning funds in their budgets, such money will not be made available.

Financing of the state and local shares in the continuing air quality
>lanning process will be even more difficult, since there are no public
treatment agencies and no user fees to tap. A possible source of funds
might be to tap a small increment of air quality-related construction funds,
such as the highway trust fund, cr non-air-related construction funds, such
as any federal public works grants.

Certainly, continuing EPA grants fer st;te and local participation
in the planning process will be needed, perhaps at a higher percentage
thar the 757% planning funds provided in 208.

While flexibility should be maintained as to the exact source of
continuing state and local planning funds, it should be statutorily and
administratively mandated that a clear and continuing source of funds be
identified and made available. This is particularly true 1f planning is

to address controversial issues, be conducted intergovernmentally, and
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provide policy direction to management agencies, all of which will lead
to some unpopularity of that process.

Also, a small portion such 1s 5% of the federal planning grant for
state or local areawide planning should be provided after planning agency
designations are approved, but ba2fore the planuning grant is awarded. These
"front-end" monies will be used by the planning agencies to acquire staff
exp:rtise to prepare an adequate work statement.

This initial funding has no:t been available in 208, and planning
ageicles have consumed more time than was otherwise necessary to write
the work plan and receive the EPA planning grant. Also some agencies had
to rewrite the work plan after the grant was awarded and water quality

exp2arts hired.

Issue 10. Management Agencies.

Key management issues involve the type of management agencies, how and
by whom are they decignated, how is it ensured that management agencies comply
witih the plan, and what is involved in getting from planning to management.
Section 208 is quite specific about areawide planning, but unclear
about what a management agency is or the relationship of planning to manage~
men: after management agencies are set up, or in what way management agencies
are to get their needed powers, or how several management agencies will be
coo:dinated. These matters shoul.d be more clearly specified if the model is
applied to the ailr program. Flexibilitv should be preserved for the
planning process to define the management system. However, the key questions
of partial as well as full EPA approval of management agencies, and the
requirement that all air management te geared to plans and that a lead management

agency be defined should be made in the law.
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In addressing these issues, the weakacss of COGs as 208 planning agencies
become clear. They are likely to have difficulties bridging the gap between
planning and managewent and ensuring that operational agenciles comply with
plaas.

In 208, the CGovernor designates state, local and fegional management
agencies, one or wore, new or existing, which as a whole must be able to
implement the plan. Most 208 managenent requirements in the Act pertain to
treatment agencies, but othar agencies +1ill need to be designated as well.
Thesretically, management agencies might include land use planning and
zonlng agencies, state agricultural, forestry, park and other land manage-
men: agencies, as well as local and regional sanitary districts and regula-~
tory agencies. The 208 planners must suggest managenment agencies, although
the Governor is the one to actually designate these and can deviate from
those recommended in the plan.

EPA has said that 208 plans should include measures to ensure that plan
compliance is monitored and enforced. A coordinator should be identified
for the whole water quality system and given powers to provide for linkages
among several managemont agencies and between management and the planning
agency. The continuing planning agency may be the initial 208 planning
agency, or the Governor may designate another agency -- either operational
or planning -- to be the continuing lead planning agency. The difficulty
with making the lead operational agercy the lead planning agency, particularly
if that agency is a treatment agency, is that the planner may be persuaded
to recommend treatment solutions over non-structural ones, even if the latter

are better.
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The planning consortium may be zranted powers to ensure plan implementation.
In the 208 case the planning agency could have A-95 review powers, but could
als> be given new powers, such as certification over permits and grants.
Graating operational powers to COGs will be a &ifficult process and unlikely
to sccur in 208 or regional air »lanningz.

As previously stated, ailr qiality wnanagement agencies are likely to be
the state and some local air pollution agencies for emission controls; state,
reglonal and local transportation agencies; regional multi-purpose planning
ageicies; local land use planning and contrel agencies for such items as
emission density zoning; and local solid waste management agencies. There
wil. be no comparable public treatment agencles for air quality that exist
in the water quality field. Powers in the air field to ensure plan implemen-
tation might include issuance of indirect source permits, or certification
of any pollution source before it could be granted a state permit to construct
and operate a source. Certification for highway funds is another possible
way to ensure compliance with the plan. The other existing powers of state/
loc:l agencies would also be used.

In 208 there will be difficilties getting from regional planning within
COGs, to management by state, locel and regional special purpose agencies.

In many instances, the likely cocrdirator for the water quality management
system will have to be the state water pollution control agencies, which uway
be cifficult, since those agencies are not taking an active part in planning.

The transition from plarning to matagement is inflexible in the 208
statute. The law is not clear, tut implies that management agencies designa-

tior.s cannot be approved by EPA until they have all the powers needed to






60
implement the plan. However, some powers, such as new regulatory systems
over land use, new construction prograrms to control non-point sources,
or repeal of such constitutional measures as Water Rights Law in the
West,-may take many years to acquiie.

Acquisition of such powers nay take legislative action, voter or
local governmental approval. 1In the meantine, EPA believes it cannot
grant conditional or partial approval of 208 plans and cannot grant partial
start-up of management agencies. A continu’ng planning process would assume
manigement agencies may undertak: new powers and actions each year. This
policy is particularly difficult, because EFA's view on use of sanctions
is :hat sanctions apply only after the slan is approved and cannot be used
to induce initial plan approval.

The failure to provide for partial management start-up is particularly
unrz:alistic when combined with 208 deadlines. The 208 statutory deadlines
are too short to allow any extended politicel process that will be necessary
to change institutions in a major way, such as shifting powers among levels
of ypovernment, passing new laws and building a planning and management
capability.

In the air program, authority for <he FPA Administrator to partially
approve plans or conditionally approve nanagenent agency designations could
be authorized, as long as the steps Lave been initiated to secure the needed
new authority. If the needed approvel is nct secured within a specified
reasonable period of time, the regional plan would be deemed disappreved and
wou'd need to be revised, so that it would be implementable as well as able
to achieve the desired air quality objectives.

The difficulty with partial approval of management agency start-up,

as vell as the requirement for EFA approval of interim outputs and annual

-
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areawide plan revisions, is that rhese chan;es constitute revisions to

the SIPs. This requires public hearings and a number of time-consuming
procedures for the states and EPA. While i+~ constitutes an administrative
annuaal burden, it can alsc be an opportunityr to structure meaningful public

participation in the planning/maizagenent process.

Issae 11. Public Participation.

Public participation requir:men<s for Section 208, as well as all other
aspacts of PL 92-500 are some of the strongest in federal law, and would
serve the Clean Air Act well. The provisions come from Section 101(e)
which says:

"Public participation in the develorpmert, revision, and enforce-

ment of any regulation, standard, 2£fltent limitation, plan or

program established by the acwminis:rater {of EPA) or any State
under this Act shall be provided for, encouraged and assisted

by the Administrator and the States. The Administrator, in

cooperation with the states, shall develop and publish regula-~

tionsg specifying ninimum guidelines for public participation in

such processes."

The subsequent regulations specify these minimum standards for public
participation:

1. Develop a program that vill provide informational materials

for public use at the earliest possible time.

2. Make sure that such information -- which is to include water
quality data and other pertinent information -- is conveniently
accessible to the public at inTormational 'depositories' in ap-
propriate locations.

3. Provide technical and infortiational assistance 'to public groups

for citizen education, community workshops, training, and

dissemination of informatior. to communities."
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&, Develop mechanisms that will zllow interested or affected
individuals and organizations to hive early consultation
with the agencies on program matte s,

5. Work up and maintain lists »f indi-iduals who wish to

receive information froa the azenc: on a regular basis.

In additdion, the regulations have langiage on the holding of public
heacings. 1If the state agency's own procedires on public hearings are
relitively loose, the agency must fo.lov the EPA regulations., A hearing
sho1ld be conducted whenever there is significant public interest.

The regulations also require the s:ate agencies to give the public
at .east 30 days' notice of when a hearing is to take place.

As for the enforcement process, rejulations offer a special opportunity
for public participation by requiring the state agencies to:

1. Provide an opportunity jor pub.ic comment before any settlement

with a pollution source is regotiated.

2. Encourage the public to repcrt violations of water-quality laws.

3. Develop procedures for the contideration of evidence submitted

by the public.

Any applicant for a federal grarnt rust submit a summary of the public
participation activity involved in the cevelopment of the proposal.

Many 208 planning agencies lave gore besond EPA regulatory requirements.
Most have established advisory ccmmittecs, oa which private citizens serve,
that represent a broad spectrum cf public interests. To varying degrees
thereadvisory bodies have real irpact or the selection of management alterna-
tives, growth projections and other key planaing issues.

Perhaps the most substantial way privat: citizens have molded the

208 process is through the citizen lawsvit. Section 505 of PL 92-500 says
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"any citizen may commence a civil acticn on hils own behalf' against

that
any person or government for violation »f an effluent standard or limitation
or 3n order issued by the Adminilstrator or ¢ state, The citizen may also

sue the Administrator of ¥PA whese the Admiiistrator has failed to "perform
any act or duty under this Act waich is not discretionary with the Adminis-
trazor."

These latter mandamus proceadings iave been the vehicle by which
the Natural Resources Defense Council. recently secured the ruling that 208
planning must be done everywhere in eve-y state, and that state 208 planning
mus : be at a comparable level of comple:ity as designated planning agencies.
The court decision alsc mandates EPA regulations governing state 208 planning
and calls for 2086 grants to states.

EPA water planners admlt rather candidly that a key enforcement tool to
secure local approval of drafted 208 plans and implementation of those plans
will be initiation of citizen lavsuits -~ mandamus proceedings. This makes
Section 505 not only vital to the advinistration of 208, but a constantly
used aspect of EPA policy-making for the program. One can only conclude,
however, that if NRDC and such public interest law groups are to be a

chi¢f enforcer of 208, that consideration should Le given te federal funding

of these organizations.

Isste 12. Inducing Institutional Change.

If the ideal pattern for air quality planning and managenent differs
substantially from the existing arrangenents of governmental agencies and

powers, how can the change be brought atout?
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There are two different approaches to institurional change -- induccd
from the top down, by federal reguirements and federal sanctions for failu-:o
to meet those requirements.

The opposite is a bottom—-up approach, .n which lccal governmental
officials, state officials and tie g2neral public -- whoever must be invoi: ¢
in the change —- is brought alonj; in thz plinning process, given planning
and management funds and encourajed “o sart:cipate, and educated about
pollaition in the procees of planning. A: the end of the process, they wil]
see the wisdom of the best implenentation sclution and on their owm volitic:
cary it out.

208 language tends toward the top-lown approach, although provision of
locul official participation, pullic pa: ticipation, and planning grants couc.
fron the second. EPA has stressed the secorl strategy, in part, because it
see: the role of sanctions as limnited. Alsc, EPA has had the unpleasant
and unproductive experience of federelly imposed transportation controls,
which is an example of the top~dcwn stritegy.

If FPA continues to pursue its curient 208 sanctions policy, instituiic:.
charge will only come about tarough educatioa and persuasion. Local institu
tioral change is likely to accur only wlere the need for it is already
perceived and an area 1s already on the brink of such change. In these
instances 208 would be a bottom-up educstion:l, data-generating action. 7. .
degree to which State decision-making over s:ich matters as construction grai:
priorities and permit conditions will be sup.rceded by local and regional
decisions is not yet clear.

In the air program, both bottom-up and rop-down strategies need to be

combined. TFederal sanctions and requirenent: to plan and implement the
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ylaa need to be couwbined with {laxibility for state and local governments to

‘espond and federal grants for iaitizl and centinuing planning.

.ssue 13. Role of Sanctions.

Congress intended that ganctions -- the denial of permits and grants —-
e 1 major force to securing success of the 208 process. EPA has interpreted
:he Act to say that sanctions ap>ly only after the plan is recommended for
ipproval by local governments, aid approved by the State and KPA. It does
10t apply before plan approval a: any livel to induce institutional change.
locwaver, a plan cannct be approved ;ntiL al} powers called for in the plan
ire authorized. As a result, the fallout will occur at plan approval stage,
vhe. local and state officials finally see the recommendations, and if they
io not like them, simply refuse 2o approve the plan, without federal impact.

EPA sees as its only forciny tool hefore plan approval, to be mandamus
roceedings against the government that fails to approve the plan, brought
2ithier by EPA or more likely by citiien groups; such as NRDC.

While some interpreters disagree with FPA, seeing that sanctions apply
»y general construction of the law te the plan approval process, the law is
:ertainly not specific on this peint. {f senctions are authorized under
che Clean Air Act, they should be clearly authorized for use before plan
appreval, to secure approval of & workable plan.

What should sanctions be in the ailr prcecgram? Thege are no construction
grants such as contained in the water program, which have the most direct
impact on governmental units. Denial or permits to construct and/or operate
fac.lities which the states and some localitiles issue could be used. This,

of (ourse, is an indirect effect, hoping to.cause industrial and other
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developers to buiun; pressure on the noi-comsilying government. There is an

equity guestion hove of

punishing a pollutin source, even if it proposes
to fully control its cmissionc, because of “he failure, for example, of a
local government tc revise its zoning crdinances. Loss of state and local
105 air program grants is snothcr possible saAction.

Sanctions sheould be as clos:ly linked -0 the source of the problem as
possible. Loss of permits and finds that gc to the offending town or state
shoild ke the affected items. Loss of federal highway construction funds
could meet this criteria. Other funds :oulcd be'affected, such as open
spa:e and recreation funds, but all suci imjacts will constrain achievement
of one governmental objective, for examsle, recreation, for air pollution
con“rol.

While sanctions are requirec, they are in most cases only a negative
force, They can be used to step undesirable actions, but are very difficult
to :.nduce positive action on the part oi a state, coumunity or individual.
For example, denial of permits or highway funds are usually not adequate to
persuade a community to fund and construvct and operate needed mass transit
facilities. Thus, the educationel process of planning will be important for
bott local and state officials.

The force of sanctions will be determined by EPA and the states, and
it is unclear how much sanctions will be used even after 208 plans are
approved. Many EPA officials are not esger to deny construction grants
or permits, for failure to comply with & 208 plan, even after it 1s approved.
This policy will be developed, undoubtedly, on a case-by-case basis. Should
no sanctions be regularly applied in the 208 process, 208 plans may be just

another round of federally sponsored plaaniny, such as 701 planning has become

in many regions,
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Issue 14, The Impacts of Arcawiie Plapning con Other Federal and State Alr

Quality Program Elcwents: On Otaer [ypes o Federal and State Programs.,

Approving a 208 plan, and asplying sanctions limits the actions not
only of Jocal governments, but also state and federal agencies. In the
casz of water, discherge permits and coastruction grants will be affected.
In iir, emission standards, permit conditiors and variances may need to be
reviged based on the regional plans.

There will be political and adm.nistrative difficulties with this,
sin:e many actions have preceded water juality planning and will have
pre:eded air quality planning. 208 cam: zfier many regulatory and constructicn
dec .sions have been made. Discharge pe -mite have been issued and priorities
set for allocation of federal and stute construction dollars. There will be
inertia within state and federal apeucics tc revise these earlier decisions
bascd on planning products. An cxzception te this, in the water program, is
that permits must be reissued periodica.ly and administrators are looking to
208 to provide numbers and justiiication for the next round of permits,

In the air program, since 1%72 wvhen the original State Implementation
Plars were completed, states have set and enforced emission limits, issued
perr its, granted variances, and teguire¢ and overseen programs to control
emissions from stationary sources, Ddow thes2 state agencies may have to go
bact and set stricter requirements or e;isting stationary sources, set
tiglter stationary source requirements ¢nd ravise transportation control
programs.

Furthermore, when state and federal agencies approve plans either
draited locally or by the state, those ¢pproving agencies are conmitting them-

selves to perform the responsibilities ¢ssigned them in the plan. While
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Governors cannot designate federil agencies ag 208 management agencies,
EPA approval of construction priorities, permit conditions and the like
may be construed locally to be a pronis:z thit EPA will provide the naaeded
funls and regulatory actions tha: the plan cirects,

Similarly, in the ailr progrum, if regicnal air plans call for
construction and operation of mass transit systems or other transporcalicn
act ions, EPA and state approval of thos: plens may be thought to be a federo!
and state funding conmitment and other 1eeded actions to carry out the plsuc.
In ~his way, anti-pollution agencies ma’ be seen as coumittirg d2partmonts
of transportation, wvhich may prove to b politically and administratively
difricult, unless those agencies take part in air plaaning., Alternately
state and local transportation departments could review plans and comrit

thenselves to transportation actions in an approval process.






