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DISCLAIMER

The compilation of documents in this Compendium, as well
as the policies, procedures and interpretations outlined
in the documents themselves, is. intended solely for the
guidance of employees of the U.S. Environmental
Protection Agency. This compilation may not include all
documents discussing Agency views on particular subjects.
In addition, these documents are not intended and cannot
be relied upon to create any rights, substantive or
procedural, enforceable by any party in litigation with
the United States. The views expressed in  these
documents do not necessarily reflect the current position
of the Agency, and EPA reserves the right to act at
variance with these views or to change them at any time
without public notice.
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OFFICE OF
. SOLIO WASTE AND EMERGENCY RESPO
MEMORANDUM

SUBJECT: Effect of Land Disposal Restrictions on Permics

i\ o a——
FROM: Marcia E. Williams, Director }]M_u- o S
Office of Solid Waste '

TO: Hazardous Waste Division Direccors
Regions 1-X

On or before November 8, 1986, the Agency will promulgate
regulations that will restrictc the disposal of certain solvents
and dioxins that are hazardous wastes. (Note that in the absence
of such regulations a ban on the land disposal of these wastes
would automactically take effect on November 8 pursuant to the
selr-implementing RCRA provision at $§3004(e).) The land disposal
rescrictions will apply to all land disposal facilities regard-
less of any existing permit conditions.

The HSWA land disposal restrictions supersede the $270.4
provision which currently provides that compliance with a RCRA
permit constitutes compliance with Subtitle C. Therefore, the
permit does not shield the facility from the new land disposal
requirements. The Agency is in the process of amending §270.4.
co make it consistent with the self-implementing requirements
of RCRA. (See 51 FR 10715, March 28, 1986.) However, these
provisions automatically apply to permitted facilities even
without the regulatory change. In addition, there is no need
to reopen or modify the existing permits to incorporace those
provisions. The land disposal restrictions are fully enforceable
nocwithstanding contrary or absent permit provisions concerning
land disposal. : -

Similarly, for those land disposal permits cthat are now
being processed it is not necessary to provide permit conditions
regarding the applicabilicty of the land disposal restriccions
since they apply asutomatically. However, the Fact Sheet should
briefly describe the effect of the new requiremencs for the
benefit of the public and the facilicy owner/operator. The
following language is recommended for inclusion in the Fact
Sheet: : '
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“SELF-IMPLEMENTING HSWA PROVISIONS

In several instances HSWA imposes self-implementing
requirements that apply to all facilities regardless of
their current permit conditions. RCRA provisions that
supersede permit conditions include: 1) requirements chat
go into effect by statute, and 2) regulations promulgated
under 40 CFR Parct 268 rescricting the placement of hazardous
wastes in or on che land., Pursuant to this RCRA authority,
certain dioxins and solvents have been restricted from

land disposal unless treated according to‘*specified standards.
Alchough the permit does not contain conditions regarding
the mana?emenc of the restricted dioxin and solvent wastes,
che facility i{s required to comply wich the standards in 40

CFR Part 268."

Once the land disposal restriction program is established,

ic will be preferable to incorporate the applicable standards
and practices into new permits. This will clarify specific
activities at the facility and will simplify enforcement of
the land disposal requirements at permitted facilities.

Please feel free to contact Frank McAl{ster of the Permits

Branch (FTS 382-2223) if you have any questions regarding this
matter.

ceC:

Hazardous Waste Branch Chiefs, Regions l-X
Bruce Weddle, OSW

Lloyd Guerci, OWPE

Carrie Wehling, 0OGC
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OFRICE OF
SOLIO wASTE AND EMERGENCY RgSPON:
MEMORANDUM

SUBJECT: Region X!s Recommended, Revision of 40 C.F.R. §§270.4(a)

and 2 (b l J(

FROM: Gene/Lucero, Directdr
Office of Waste Programs Enfor:eme t
-1
Marcia Williams, Dxrector.lg ;, 4\
Office of Solid Waste ,‘
/

TO: Charles E. Findley, Director
Hazardous Waste Division
Region X

In your memorandum dated June 26, 1987, you identify
several potential enforcement problems in the RCRA permitting
regulations and in the corresponding language in the Agency's
model permits. In addition, you present alternative language

that Region X intends to incorporate into permits to prevent
these enforcement problems. Specifically, you express concerns
with the language of §270.4(a) (and similar language in
§270.32(b)(1)) which states:

Compliance with a RCRA permit during its term
constitutes compliance, for purposes of enforcement,
with Subtitle C of RCRA.

Several issues are involved in the consideration of this
"permit shield® provision. First, we agree that this language
mav be overly broad for some of the reasons you cited in your
memorandus., However, we do not believe that it presents a
serious impediment to enforcing the RCRA Subtitle C requirements
that are ocutside the permit's scope. Although an argument can
be made that §270.4(a) limits the enforceability of any RCRA
Subtitle C requirements not addressed by the permit, such an.
interpretation would conflict with the intent of other RCRA
provisions. Many of the Subtitle C requirements are not designed
for, and are not appropriate for inclusion as permit conditions,
namely Parts 260, 261, 262, and 263. An illustration of the
Agency's intent to implement these Part 260-263 standards outside
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of the perhit is §262.10(f) which applies the Subtitle C Par:
262 generator standards to permitted facilities that generate
hazardous wastes,

Second, the regulations at §270,32(p)(1l) indicate that a
permit should include conditions that incorporate the standards
specified in Parts 264, 266, 267, and 263. (Note, however, that
the applicability of Part 267 has expired.) The purpose of
§270.32(p)(1) and the "permit as a shield” provision of §270.4(a)
is to assure the permittee that by complying with the permit, he
or sne is in compliance with the RCRA facility standards, Thus,
given §270.32(b)(1), the permit shield applies in all cases to
the facility standards of Parts 264 and 266.

The relation of the permit shield provision to Part 263 is
more complex. As a result of HSWA, the self-implementing
facility standards imposed by statute and the Part 268 land
disposal restrictions apply to all permitted facilities despite
the shield provision of §270.4(a), except in those cases where
the self-implementing requirements have been incorporated into
the permit, (See the March 28, 1986 proposed amendment to §270.4,
51 FR 10715.) Consequently, if the self-implementing RCRA
provisions are incorporated into the permit, the permit will act

as a shield from these self-implementing requirements. EPA
maintains its position that it is generally preferable to incor-
porate the Part 268 and related statutory standards into new
permits whenever possible. At the same time, the Agency must
assure that the permittee is obligated to comply with new or
amended self-implementing provisions that occur after permit
issuance. Sample permit language is provided below to achieve
that effect.

Based on the two points discussed above, we believe that
§270.4(a) is not as serious an impediment as you suggest.
However, we agree with your concern that there is a potential
for confusion, and concur with your approach to modifying the
permit language to clarify the effect of the permit for
enforcement purposes. We recommend a few changes to your
suggested alternative language to indicate more clearly which
40 C.P.R. Parts are shielded by the permit and those that are
noilshioldod. Thus, the boilerplate language should read as
follows:

Compliance with this permit during its term
constitutes compliance, for purposes of enforcement,
with 40 C.P.R. Parts 264 and 266 only for those
management practices specifically authorized by this
permit. The permittee is also required to comply
with Parts 260, 261, 262, and 263 to the extent the
tequirements of those Parts ace applicable.
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In addition, one of the following conditions ghould be used
to reflect the applicability of the statutory and Part 268
self-implementing provisions:

l. For permits that do not incorporata self-implementing
reguirements:

The permittee must also comply with all applicable
self-implementing provisions imposed by the RCRA
statute or the Part 268 regulations.

2. For permits that incorporate self-implementing
requiraments:

. ]
Compliance with this permit constitutes compliance,
for purposes of enforcement, witn Part 263 only for
those management practices and related standards
specifically authorized by this permit. The permittee
must also comply with all applicable self-implementing
provisions that take effect after issuance of this
permit, whether they are imposed by the RCRA statute
or the Part 268 regulations (including amendments).

You may also add a general provision which states that compliance
with the permit does not constitute a defense against any action
brought under law to protect human healtn or the environment,
including other requirements not necessarily included in the
permit.

Thank you for bringing this matter to our attention. wWe
will continue to reexamine the entire permit shield issue to
Jdetermine whether further changes to §270.4(a) are warranted.

If vou have additional cuestions or observations on this subject
please contact Frank McAlister of the Office of Solid Waste

(FTS 382-2223) or Susan Hodges of the Office of Waste Programs
Enforcement (FTS 47%5-91318%).

cc: Waste Management Division Directors, Regions I-IX
RCRA Branch Chiefs, Regions I-X
Regional Counsels, Regions I-X
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HEMORANDUM

SURJECT: Definition of "“ajor Handlers® of Hazardous waste

"“
PROMS Lee 4. Thoras  (Slgred: Taa M Thomas
Acting Nrssistant AarinISTrITOY for
solid waste and tmergency Response
TOs Prograr Irplerentation Guidance Adcressees
ISsUS

what definition will provice consistency in the designation
by £PA and authorizea States of “major handlers® of hazardous
waste?

DISCUSSION

Corpliance with the 40 CFR Parts 270 and 271 recguires certain
nazardous waste handlers to be designatea as °*rajor.® This desig-
nation is intended to identify, for adrinistrative furgoses, environ=-
rentally significant hazardous waste handlers and to be used {n
copcentrating insiection, perritting, and rejorting resources on
those handlers.

The original definition of a *rajor handler® of hazardous
waste, which was the subject of PIG-82-2 (Hay 14, 1982), was dDased
on information available to the Aqency at the tire, including our
exjerience with idminent hazard and Supertund sites. It was a
first sctep in providing a uniform, nationally consistent stancard
to identify rajor handlers to serve as a focus for limited RCRA
resources, AS more data have tecore availabdle, it has becore
evicent that changes and clarifications to the existing definition
would rake it more useful in the irplerentation of RCRA, That
revision is identified below,
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The States and EPA Reyional Offices should jointly develop
updated lists of designated “"rajor handlers® based on this
revised definftion, The lists will be used by authorized States
and the Regions for rrogram irplemsntation, budget decisions,
inspections, reporting, and perrit overview, The increased
attention vhich must be directed to theése facilities (s rescurce
intensive. Thus, the resulting lists of wmajor handlers will be
considered in the budget planning process for allocations of
resources. The effective implementation date for this definition
is October 1, 1984, The Regions and the States will develop
lists of major handlers on the basis of this detinition during

PY 1984 for use in PY 19835,

DECISION

The following hazardous vaste handling activities are to
be designated as “"major®:

I. All facilities subject to ground-water ronitoriny
and/or protection requiresents

II. All incinerators
III. Up to 10% of remaining TSDP's
IVe Up to 3% of generators and transporters

Percentages are to be based on the nuwber of known handlers in
HWDMS as of October 1, 1983, EPA or the State may add facilities,
generators or transporters to the list, sudbject to the 108 and 3%
ceilings, and shall notify the other party in writing. !lowever,
the deletion of any facility, generator or transporter must De
agreed to i{n writing by both parties. The list will be reviewed
and renegotiated at least annually.

Reporting requirements in 40 CPR 270.5 or in the annual
RCRA Guidance whigh refer to msjor handlers apply to the above
designated list. Those major handlers which coeprise categories
1,1I, and 111 are designated as major facilities for EPA permit
overview,
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RCRA/SUPERFUND HOTLINE SUMMARY

An interim status container storage facility has a surface impoundment
without interim status. The surface impouncment is used for storage

of stormwater run-off {ram the facility and parking lot., The sludge
tnat has accunulated in the impounduent has became EP toxic due to

lead, Can the surface impouncment qualify for interim status since it
was in existence on Novemoer 19, 1980, and is now generating a hazardous
waste? Does this impouncment meet the definition of "existing portion®?

According to the November 19, 1980, Federal Register, page 76633,

a facilicy that determined on August 18, 13980, that its solid waste
was not hazardous may retest that waste after November 19, 1980
and discover that the waste now exhibits a Subpart C characteristic.
1f the facility files Part A of the permit application within 30
days of discovering that the waste is now hazardous, the facility
should qualify for interim status. In this case, the facility
could revise its Part A to include the surface impoundment. The
impouncment meets the intent of "existing portion® and does not
need a liner since the impoundment was in existence for waste
management befcre November 19, 1980, and has received hazardous
waste pricr to Demmir isswarce. )

rce: Fred Lindsey, Debbie wolpe, OSW
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RCRA/SUPERFUND HOTLINE MONTHLY SUMMARY

MAY 84

A Part B applicant has an "exfsting” storage surface impoundment with a liner.
According to 270.2(b)(1) and 264.221(a), “existing® surface impoundments are not
required to fnstall liners but are required to conform with all other design

and operating requirements in 264,221, as well as the ground water protection
requirements. Must the applicant describe the liner in the Part 8 application?

The applicant is not required to describe the liner in the application.
EPA, however, recommends that the applicant include such information
in their Part 8,

Source: Art Day
Research: Gordon Davidson
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MEMORANDOM

SUBJECT: Issuance of RCRA Peramlts to Pacility Owners and Operators

PROM; John lklnnot :
Direceor, Office of sglld Waste (WB-356€13)

TO¢ - Regional Division Directors, Regions I-X TR

- . v - e -—.- - . . - -

: rhia Office continues to 10&:3 of RCRA pornltl bolnq lnuucd
"only to facility operators in those instances vhere the facility
operator and the facility owner are different people. Sectiocn
270.1(c) requires that ®owners and operators of hasardous vaste
managenent units nust dave permits during the active life (1nc1ud—
ing closure) of the facilityeee«’ 1In additioa, $270.10(D) ,
requires the oporator to apply for the permit and the owner to
sign the application along with the operator when the facllity
operator and ovricr are different Dersons (scc $270.10(d)).

™" please ensure in the future that all RCEA permits are issued
eo both the awner and operator of the facility in those cases
vhere the facility is owned by one person and operated by another.

WH-563:CM11l1ler:80d:5243:382-4692:7/23/84:Disk Chaz 4 §3
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SURTECT: YFA Rovxov of Cratt State PCxA Pornits

FROM: Brucea R. heddll - '
Director, Permits and stato'
Prograns Division (MH-SSJ),

TO: : Jamas Scarbotouqh. Chlet . !
Rooiduals Management Branch, Rogion IV

]
.
-

This nemorandum {is in rosponao to your recent inqQuiry
concerning the nead for the Regional Adainiatrator's signature
on the transaigsion of comments resullting from EPA's review ot
dract sState RCRA peraits., As you pointed out, 40 CFR 271.19 and’
271.134 grovide chat “{t]lhe °Regional Aéministrator may comment -
on tho permit applications and araft permits as proviced in .the
Memorandum of Agreeaent...” ([ecmphasis aacded). Ycu also correctly
noted tnat this authority has not deen formally delegated to any
other EPA official) i.e., it is not spoc&tically addranaed in
EPA's noloqationa uanual. L. . .

Wo have consulcod with tho Oft{ice of Conaeral Counsel and
concluded that it is not necessacy to ‘amend EPA's Delegations
vanual to provide a forwmal, explicit redelegation of this
authority. Sufficient authority exists vithin EPA’s regulations
to allov ancthor BPA official to sign commants resulting fros
EPA's review of draft State poraits. - Por the explicit purjposes
o2 40 CPR parts 270, 271 and 124, section 270.2 defines the ternm
Regional 2dministrator to includa “the authorised representative
of the Regional Administrator. - Ve suggest that you ask your
Rogional Administrator to designate {n writing eicher the Alir and
waste Managerent Division Dirocter or yourself, as approgriate,
as his authorizod representative foc eransalt:al of ZPA's conmnents
resulting tfron dr:g: permic tcvtcvn..

. It you have any furthet questions on this issve, please feel
free to ccntact Truett LeGoars at (FTS) 382-2210.

cc: Hazardous Wasto Management Division Directors,
Regions I = X
Peter Guerrero, OSW
Gai{l Ccogper, OSW
Susan Schredes, COSW

190

L-J

lxopul;'

Tt



s ] ‘5 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

Mf WASHINGTON, D.C. 20480

FEB 1 & €25
OFFICE OF
SOLID WASTE AND EMERGENCY RESPONSE
ME MORANDUM PIG-85-1

SUBJECT: Assignment of a Memorandum to the Program
Implementation Guidance System

FROM : John Skinner, Director SW
Office of Solid Waste (WH=- )

TO: Program Implementation Guiddnce System Addressees

On January 25, 1985, the Offices of Water Enforcement
and Permits, Drinking Water, Federal Activities, and Solid
Waste issued the attached memorandum to Regional Administrators.
The memorandum identifies the appropriate signatories for
Department of Defense permit applications. I think that the
guidance contained in this memorandum is of such value as to
warrant wider distribution and incorporation into our system of
Program Implementation Guidance. For future reference and ease
in filing, I have designated this memorandum as Program Implemen-
tation Guidance number %;-« .

Attachment

9522.1985(01)



o,
(“ﬁ \" UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

m WASHINGTON, D.C. 20460

JAN 25 Isg5

MEMORANDUM

SUBJECT: Signatories to Department of Defense Permit Applications

.(An.ca\ l‘hmn-u-r\_—

nt and Permits (EN-338%)

FROM: Rebecca anmer,_Direc

Officef Water
Victo m“,%@
Office of Drinkf{Ag Water (WH-550)

Allan Hirsch, Director ’{///.

Office of Federal Activitie 14-%7

John H. Skinner, Director ' ‘M/gm
Office of Solid Waste (WH

TO: Regional Administrators
Regions I-X

PUI"EOSQ

This memorandum identifies who must sign Department of Defense (DoD) bermit
applications for four permit programs:

o National Pollutant Discharge Elimination System (NPDES), 40 CFR Part 122
o Underground Injection Conrol (UIC), 40 CFR Part 144

o State Dredge or Fill 404" (404), 40 CFR Part 233

o Hazardous Waste Management (HWM), 40 CFR Part 270

Exception

Government-Owned Contractor-Operated (GOCO) facilities that require permits
under any of the four permit pro?rm 1isted above are not covered since they
present significantly different issues than were considered during the development
of this guidance.



Deve]ogment

This document has been developed in conjunction with staff of DoD and the
four permit programs involved. Attachment A contains the regulatory language
for corporate and Federal signatories to permit applications. Attachment 8
contains a discussion of the criteria used to develop this guidance.

Background

In compliance with a settlement agreement arising from Yitigation of the
Consolidated Permit Regulations, EPA modified corporate signatory requirements
and established requirements for Federal agencies under the NPDES, UIC, State
404, and HWM permit programs (48 FR 39611, September 1, 1983; §§122.22, 144,32,
233.6, 270.11). In the preamble to the September 1 rule, EPA gave two examples
of how the signatory regulations were to be applied to Federal agencies. In
essence, the proper signatory level for Federal permit applicants is that compar-
able to EPA's Regional Administrator.

However, because DoD has no geographical division of responsibility that
parallels EPA's Regional Administrators, the EPA Regional Offices are not clear
who they should accept as a proper DoD signatory. The confusion is compounded
because DoD 1ines of authority and responsibility for the management and budgeting
of environmental activities are complex and difficylt to follow. This problem
first surfaced in regard to several permits in the HWM permit program, but applies
to the four permit programs.

Issue Resolution

The acceptable signatory for DoD permit applications is the Installation
Commander of a rank of 06 or higher, if the installation employs more than 250
persons and authority to sign permit applications has been assigned or delegated
to the Installation Commander in accordance with applicable DoD procedures.

If an Installation Commander does not meet these requirements, the permit appli-
cation must be signed by a superior officer who meets the requirements.

In addition, where 2 tenant is present on the fnstallation and has authority
or responsibility for any aspect of the regulated activity, the Tenant Commander
(rank of 06 or higher) must also sign the application. The Tenant Commander
must also employ more than 250 persons and have been assigned or delegated authority
to sign permit applications in accordance with applicable DoD procedures. Again,
if the Tenant Commander does not meet these requirements, the permit application
must be signed by a superior officer meeting the requirements.

Nothing in this guidance precludes applicable delegated States from requir-
ing signatories to DoD permit applications to conform to more stringent State
requirements.

Implementation
EPA Responsibilities:

EPA will inform each of its Regional Offices and applicable delegated States
of this guidance.

Permit authorities will keep both the notification of changes in personnel
and the DoD directive discussed below in the appropriate permit file,



DoD Responsibilities:

DoD will inform all Installation Commanders and Tenant Commanders conducting
regulated activities of their responsibilities under this guidance.

In some situations, DoD has allowed low level officials to sign the permit
applications for existing permits. DoD will notify the permit authority of the
appropriate personnel, as identified in this guidance, to ensure that the proper
signatories are included in the existing permit file,

Since in the past, the authority and responsibility for all activities
required during the conduct of regulated DoD facilities (e.g., planning, manage-
ment, budget, and compiiance activities) has been unclear, DoD will develop the
appropriate delegation procedures to implement this guidance. This guidance
will clarify the responsible party or parties for conducting regulated activities.
DoD will furnish this delegation directive to the permit authority in order that
1t may be appended to the permit file. DoD will delegate the authority and
responsibility to sign permit applications in accordance with DoD procedures
prior to future permit issuance.

In addition, for any replacement of personnel at the Installation Commander
or Tenant Commander level during the term of the permit, DoD will notify the
permit authority of the change and furnish the name of the new person(s) respon-
sible for the regulated activities.

Attachments



ATTACHMENT A

Corporate Signatory Lanquage

40 CFR §§122.22(a)(1), 144.32(a)(1), 233.6(a)(1), 270.11(a)(1) reads:

"For a corporation: by a responsible corporate officer. For the purposes of

this section, a responsible corporate officer means: (1) A president, secretary,
treasurer, or vice-president of the corporation in charge of a principal business
function, or any other person who performs similar policy- or decision-making
functions for the corporation, or (ii) the manager of one or moré.manufacturing,
productfon, or operating facilities employing more than 250 persons or having
gross annual sales or expenditures exceeding $25 million (in second-quarter 1980
dollars), if authority to sign documents has been assigned or delegated to the

manager in accordance with corporate procedures.”

Federal Signatory Language

40 CFR §§122.22(a)(3), 144.32(a)(3), 233.6(a)(3), 270.11(a)(3) reads:

"For a municipality, State, Federal, or other public agency: by either a principal
executivé officer or ranking elected official. For purposes of this section, a
principal executive officer of a2 Federal agency includes: (1) The chief executive
officer of the agency, or (11) a senior executive officer having responsibility
for the overall operations of a principal geographic unit of the agency (e.g.,

Regfonal Administrators of EPA).”



ATTACHMENT B
SIGNATORIES TO DEPARTMENT OF DEFENSE PERMIT APPLICATIONS
Discussion

The Department of Defense (DoD) is headed by the Secretary of Defense, a
Cabinet level appointment. Reporting directly to the Secretary are the Secretaries
of the three Military Departments (Army, Navy and Air Force). The Military
Departments are organized into varying numbers of Major Commands that are functional
alignments rather than geographical divisions. Subordinate to the Major Commands
are the Installation Commanders; the numbers of installations in each Major
Command vary widely. In the DoD chain-of-command, the Installation Commander is
responsible to one Major Command. Each Installation Commander is expected to
establish the necessary organizational structure to fulfill the Major Command's
function ({.e., training, air defense, etc.).

Also reporting directly to the Secretary of Defense are the Directors of
the 12 Defense Agencies. The Defense Agencies have varying management structures
-- some geographical and some functional. Defense Agencies do not have independent
installations; rather, Defense Agencies' activities are tenants on installations
operated by the Military Departments.

Since the heads of the Military Departments, the Defense Agencies and the
Major Commands are centrally located within the Pentagon, they are not directly
responsible for the implementation of systems necessary to gather complete and
accurate permit application information. In addition, the Major Commands are
far removed from the operation and management of day-to-day environmental activities
on individual installations.

Generally, the Installation Commander holds a rank of 06, which is a Colonel
(Army and Air Force) or a Captain (Navy). The Installation Commander is responsible
for operating poilution control facilities on the installation. He is also
responsible for planning and for anticipating the need for new pollution abatement
projects. However, some installations have tenants that share responsibility
for pollution control. One example is the Defense Logistics Agency (DLA) that
shares responsibility for the handling and storage of DoD hazardous wastes with
the Installation Commander. The budgets for both the Installation Commander and
Tenant Commander(s) are subject to approval from their major commands, their
Military Departments and eventually the Congress.

DoD installations usually cover hundreds of acres and provide complete
support for thousands of civilian and military personnel and military families
living on the installation. The Installation Commander oversees, controls and
manages complete communities that consist of such things as housing, stores, gas
stations, utilities, waste treatment facilities, dining halls, fire and police
departments, warehouses, motor pools, runways and hospitals.

A review of the organization of DoD indicates that the Installatfon Commander
fulfills the 1iteral requirement of the signatory regulation promulgated on
September 1, 1983. Defense installations are the principal geographic unit of
DoD and the Installation Commander has responsibility for its overall operation.
However, since DoD is not organized primarily into large geographic units similar
to EPA's Regional Offices, it is important to ensure that the overall intent of
the signatory provision is applied.
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Ms. Patricia A. Petruff

Dye, Scott, & Deitrich, P.A.
P.0. Drawer 948

Bradenton, Florida 33506

Dear Ms. Petruff:

Thank you for your letter of May 1, 1985, on behalf of
Wenczel Tile Company of Plorida, Inc. I :pologize for the lack
of & timely response to your letter of PFedruary 22. We received
several hundred inquiries about the Hazardous and Solid wWaste
Amendments of 1984 (HSWA) as a result of the December telecon-
ference and have not yet been able to respond to them all,

Your letter raises issues about the two requirements of
Section 213 of HSWA. As you know, Section 213 requires that,
for retention of interim status, an application for & final
determination regarding the issuance of a permit and a certifi-
cation of compliance with applicable ground-water monitoring
and financial responsidbility requirements must bde submitted for
all land disposal facilities by November 8, 1¢35, The §201(k)
definition of land disposal 18 relevant to this provision.
Therefore, all landfills, surface impoundments, land treatment
facilities, and wvaste piles are sudbject to the requirements of
§213. In general, for the purposes of applying the HSWA, the
broader statutory provision prevails rather than that of 40 CPR
260.10 because HSWA supercedes inconsistent RCRA regulations.

However, independent of HSWA, EPA has the authority to
request a permit application at any time before the statutory
deadline of November 8, 1985. Specifically, 80 CFR 270.10(e)(¥)
requires a Part B to be subaitted on the date specified by EPA.
In this case, Wencsel Tile must submit a Part B by the October 8
date specified dy the EPA.

In additiocn, the company must satisfy the requirement to
certify compliance with applicable requirements by November 8,
1985, or interim status will be lost. "Certification of compli-
ance” means that the facility is in compliance with Florida's
ground-wvater monitoring and financial responsidlility requirecents
that are equivalent to EPA's interin status requirements. For
specific requirements for the Wenczel Tile facility, you should
contact Mickey Hartnett of EPA Region IV at (B804)-R81-30A7.
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SO
f n % UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
m WASHINGTON, B.C. 20460
P” i
8
AUG 30 % OFFICE OF -
SOLID WASTE AND EMERGENCY AESPONSE
MEMORANDUM

SUBJECT: Partial Permitting

John H. Skinner {»ug‘w

Director, Office &f Solid Waste (WH-562)

FROM:

TO: Harry Seraydaria
Director, Toxics and Waste Management Division

In your memorandum of May 9 (attached) you requested our
response to your proposal for permitting of a new incinerator unit
at the Dow Chemical plant in Pittsburg, California. Outlined
below is a discussion of that proposal and our recommendations
regarding issuance of a separate permit. )

We agree with your conclusion that issuance of a new

incinerator permit for the facility which is to be phasing out
its land disposal units is consistent with EPA's policy of encour-
aging treatment alternatives to land-based waste disposal methods.
As you know, however, any such permit must address corrective
action for releases from all solid waste management units at the
facility as required by new section 3004(u) of RCRA. You proposed

~ that the preliminary assessment, site investigation and/or corrective
action for those land disposal units be addressed through a schedule
of compliance in a permit which could be issued for construction
of the new incinerator, but which would not otherwise cover the laqd
disposal units at the facility.

The existing land disposal units at the facility are also
regulated units as defined in §264.90(a). As discussed in the
preamble to the HSWA final codification rule, (see discussion of
§3005(1i)) regulated units are subject to existing standards under
Subpart P of Part 265 and Part 264 for gathering information on
releases to ground water. Permit schedules of compliance for
information gathering -- as provided for in §3004(u) for solid
waste management units -- cannot be used for investigating ground
water releases from regulated units. Consequently, the proposed
approach which you have suggested for permitting this facility does

not appear to be workable.

We can, however, suggest an alternative approach which would
expedite the issuance of the permit to the incinerator unit by
addressing any releases to ground water from the regulated units in
separate permits,
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Section 3005(i), as amended by HSWA, reaffirmed that ground
water releases from regulated units are subject to existing RCRA
regulations. This regulatory scheme encompasses not only the
substantive cleanup requirements in Part 264 Subpart P, but also
the procedural permitting requirements in Part 270, and the
provision for partial permitting in 40 CFR 270.1(c)(4) in par-
ticular. We could, therefore, issue a partial permit covering
the new incinerator unit, all releases to media other than ground
water from the regulated unit, and all releases from non-regulated
units. A permit issued separately to the regulated units would
address any needed ground water corractive action in accordance
with Subpart P of Part 264. '

We believe this approach is fully consistent with the
basic objectives of sections 3004(u) and 3005(i). 1If you have
any further questions on this issue, please call Peter Guerrero,
Chief, Permits Branch at 382-4740.

Attachment

cc: Regional Hazardous wWaste Management Division Directors
Regional Hazardous Waste Branch Chiefs
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Multiple RCRA Permits at A Single Paciliey
Orlginal Bigned By;

Harry Seraydarian
Director, Toxics and Waste Management Division, Region 9

John B. Skinner
Director, Office of Solid Waste (WH=562)

Isgue:

Are the Reyions precluded by statute, regulation or policy
from issuing more than one RCRA perxit at a single hazardous
vaste management facility? 1In particular, may we issuc a
pereit for a nev incinerator at an existing land disposal
facility, deferring until a later date the issuance of a permit
tor the land disposal units?

Background:

Althouqgh the sudbject of issuing several permits at one
®facility® has been discussed in tne past with your staff, to
our knowledge no official policy postion wac ever taken. In
1982, wnen only tank and conteiner facilities could be percitted,
we had several discussions with Headguarters staff which led to
our understanding that we could begin to process permits for
tank/container units at facilities wnicn also had land dispousal
or incinerator Units. 8ince we felt that this could ultisately
lead to a duplication of effort, we never followed this course
of action. By virtue of having only Phase 1I A authorization,
California has proceeded with issuance of tank/container permits
at sites also conducting lana cisposal.

In a few recent cases, vwe have been presented with
circumstanrces which cause us O reexatine our policy of going
through the permit process only once at eachk facility. Wwhen
your staff has been presentec with the isgcues, we have recceived
conflicting aavice,

Ferhaps the best example of the situvation we have in mina
is the Dow Chemical fplant in Pittsburg, Calitornia. Uow has
existing tank/container, inciner&ator, and surface impoundment
units operating under interis status, In response to our
request, Dow submitted a Part b permit for its existing units,
Due to complex ground weter issues at the facility anc trial
burn requirgrents, we GO ROL expect early issuance of a perzut
tor the Dow interim status units,

365B = T=2=2/wilson-grace: 5/05/85
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Recently we received a permit application from Dow for a
new waste incinerator at the Pittsburq plant, The unit 18 part
of Dov's efforts to upgrade its vaste management practices and
discontinue land aisposal both on=3ite and off-site, The new
unit, because of its large cost, can not be constructed under
interism status, and must receive 8 RCRA permit before commence-
ment Of construction. We are persuaded that expedited issuance
of a RCRA perait for the nev unit would be environmentally
responsibvle, for the followving reasons.

1. It would de.consistent with LPA's policy of
encouraging high technology waste disposal as an
alternative to land disposal.

2. Although the .fancinerator would only dispose of
wastes generated at Pittsburg ana a few other small
Dow facilities, any reduction in the adount of waste
going to land disposal is an advance.

3. The installation of the incinerator (anc additional
on=-site treatsent facilities) is recuired for Dow to
close its surface ispoundmonts. ULue to the lengthy
lead time reqQuired for incinerator construction, the
surface impoundaent closure will de de¢layeu if the
incinezator is not percitted,

Recommended Actians

The passage Of the HSWA has clearly led tc complications
in the issuance of multiple permits at a single tacility.
Since the statute now requires that we &doress all releases
frum 5014C Waste hanagement Units (ShiUa) in all RCRa percics,
we pust deal with this provision. In Dow'e case, the exiastisng
dazaraous wacte Management Units (HWNUS) are, of course, also
SanUs. :

We propose the following coursc of action at Dow and other
facilities with similar circuastances.

1. "Past=tracking® the permitting of new, nhigher
technology units by aduressing them in & single-unit
P't-i te

2. Adcressing corrective actions at SWMUS (including
BWwnUs) through permit conditions that rcquire the
continuation of prelininary assessnent, site
investigation, anu/otr corrective action in aeneral
terms. The conditions will incluce & comnlience
schedule for completion of the nest prase ot the
corretive action process, daepending on its status as
of the time of permit iscuance.
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3. Continuation of interim status for other units at
the facility until perwit issues can oe resolved,

4. Major modification of the permit to incorporate all

othet units at the facility., At thic time, the
corrective action provisions would be upaated,

Recuested Action

Your review of our recomsended course of action is
requested, Unless we receive objections within thirey (30)
days, we will assume that you have none, and we will proceed
ap outlined above,

we also tequest that in developing regulaticns to codify
the MShA, you consider thc circurstances above, ano allow
anoquate flexiability tor the Reqions to proceed with approval
ot new high tecnnology units prior to resolution of asll issues
at an indivicdual facility.

£hould questions arise in your evaluation of this projosal,
3111 wilson should be contacten at PI'S 454=5391,

cC: Pergit Section Chiefs, Recionad 1=-4, ana 10
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DEC 1 3 1985

Mr. Eliot Cooper

Manager

Environmental Affairs
Waste~-Tech Services, Inc.
445 Union, Suite 2213
Lakewood, Colorado 80228

Dear Mr. Cooper:

This letter confirms the information that was provided to
you in our December 3, 1985, meeting regarding the RCRA permitting
issues which were raised in your letter of October 21, 1985,
In that correspondence you presented three RCRA permit issues
regarding on-site treatment by fluidised bed incineration and your
interpretations of those issues. Our response to those issues are
as follows: .

Issue 1: “"Waste-Tech Services will own and operate the incinerator
on the leased property of the generator. Weste-Tech Services will
be applying for all envirormsental permits to be issued to Waste-
Tech Services."

Answer: Under 40 CPR $270.10, both the owner and the operator

of the facility must sign the RCRA permit and are subject to the
conditions ot the regulation. Although Waste-Tech Services will

hbe the owner and opsrator of the hazardous waste incinerator, i{t
is not the sole owner or operator of the facility under RCRA. A
“facility® is defined under $360.10 as "...all contiguous land,

and structures, other appurtenances, and improvements on the land,
used for treating, storing, or disposing of hazardous waste.®
Therefore, the generator's property (including property leased

to Waste~Tech Services for the unit) will be considered the
“facility® under Subtitle C of RCRA ($260.10) and the gensrator,

as ovner of the land, and Waste-Tech Services, as the operator

of the incineration unit, must sign the permit for the incinerator.
As a matter Of general policy, the owner or operator of the
facility will include: the owner of the land, the owner of the
structures (e.g., the incinerator unit) and the operator of the
facility or unit (45 FR 33169, May 19, 1980). The ownership

status of the property for purposes of RCRA permit signatory
requirements will be determined based on State and PFederal laws
-ahd—the—terne—of—agroonent—heivoon—tho—sart-bot—Clavificationr—
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of the issue of who {s the "owner® of the facility is provided
in the Regulstion Interpretation Memorandum which was published
in 45 PR 74489, November 10, 1980. A copy of that memorandua is
enclosed.,

Issue 2: “Waste-Tech Service's incineration facility will be
Tocated on the generator's property leased to Waste-Tech Services.
Waste will never cross any public highway or leave the generator's
property. Therefore, manifesting of the wvaste transferred from
the generator to Waste-Tech Services will not be required.®

Answer: The issue, as stated, is correct., On-gite treatment of
hazardous wvaste is excluded from the manifest requirements in
§260.10. '

Issue 31 °“Waste-Tech Services will be incinerating waste materials
on-site at a generator's facility. Waste-Tech Services contract-
ual relationship with the generator requires that the generator
assume all responsibility for the proper treatment and disposal

of incinerator residuals, including bed material, ash, and scrubber
waste water sludge.”

*Since the generator tlresdy has inplace a closure plan
that accounts for all thec wastes that are generated on site,
and assumes ro3poncibility for all residuals resulting from
incineration of their wacte, Waste=Tech Services closure plan
will only address the costs necessary to decontaminate our equip-
ment and ensure that our leased site has not been contaminated.®

Answers Issue 3 is directly related to the issue of permit
signatories which is discussed under Issue 1. Since both Waste-
Tech Services and the owner of the property must sign the perit,
they will be jointly and severally responsible for all RCRA
requirenents which include, but are not limited to, the treatment,
storage, and disposal of residue resulting from incineration,
since the residue is a hasardous vaste ($261.3), and the removal of
_incinerator residue from the incinerator site for closure of the
unit (82“.351).

The generator and Waste-Tech Services may use a contractual
agreement to determine who prepares the permit application and
who carries out the conditions of the permit (e.g., performance
of closure plan). This agreement, however, does not eliminate
1iability incurred by either the owner or the operator of the
facility. Although the contract may provide for a division of
respons ibility and liability, EPA may, if necessary, bring
enforcement actions againat all responsible parties involved
(45 PR 33169, May 19, 1980). _



3=

In conversations that you have had with members of my staff
you have indicated that you are considering using fluidized bed
incinerators for mobile treatment of hasardous waste. I would
like to point out that my Division is presently conducting a study
to develop procedures for facilitating the permitting of mobile
treatment units and invite you to discuss any additional issues
on this subject with Nancy Pomerleau at 202/382-4S00. Technical
questions about the RCRA incinerator requirements should be
addressed to Robin Anderson at 202/382-4498,

Sincerely,

Bruce R. Weddle
Director
Permits and State Programs Division

Enclosures: v :
FR Notice, November 10, 1980, 40 CPR Part 122
Summary of meeting with Waste-Tech Services on December 3, 1985

CC: Peter Guerrero
Art Glager
Robin Anderson
Nancy Pomerleau
Carrie Wehling (LE-1328)
Hazardous Waste Branch Chiefs, Regions I-X
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‘Under the Resource Conservation and Resourcy Act (RCRA) the
Environmental Protection Agency (EPA) is responsible for regulating
the management of hazardous wastes in the United States. 1In
order to accomplish this task several guidelines and procedures
has been established to monitor and requlate the treatment,
storage and disnosal of hazardous waste throughout the U.S.A.

Our major responsibility under RCRA is to nrotect the human health
and the environment from pollutants contained in hazardous wastes.
Because of this we must assure effective treatment of the wastes
through the submission of the data required in a Part B nemmit
application,

The use of lime, pozzolanics, cement, fly ash, etc. does not
by the very nature of the process assures adaquate treatment of
the wastes, It is because of this that a Part B permit application
is required for small or large scale hazardous waste treaters.

‘ Wwhile your suggestion has many attractive foatures it does
not appear to provide the adequate assurance that Congress desired
_for treatment of hazardous wastes. Therefore, EPA can not justify
such modified permit procedures at this tinme.

Thank you for your interest and suggestions.

o

a ' .

Sinqorely yours,

Juan A, Baez-Martinez
- Chemical Engineer
Treatment, Recycling and Reduction
Proqram

w.s. TO 1983-467-3%1
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Mr. Ronald D. Conte
Operations Coordinator
Petroswill Chemicals, Inc.
2523 Hogadore Road

AKron, Ohio 44312

Dear Mr. Conte:

I am responding to your letter of June 27, 1986, which
requested clarification of the definition of several terms in 40
CFR 270.2. '

The terms "holding" and "temporary period" are not
explicitly defined in the RCRA regulations. Holding in context
of these regulations means containment. Storage, as defined in
RCRA means "the containment of hazardous waste, either on a
temporary basis or for a period of years, in such a manner as not
to constitute disposal of such hazardous waste." The term
disposal (the opposite of storage or containment) is defined in
RCRA (and in the RCRA regulations) as "the discharge,...leaking,
or placing of any waste into or on any land...so that
such...waste...may enter the environment." The types of
"holding" devices (i.e. containers, tanks, surface impoundments,
and waste piles) are defined in the regulations.

The term "temporary period", although not explicitly
defined, is indirectly limited in the regulations by the closure
plan and financial responsibility requirements. These require
the facility owner/operator to specify up front the operating
period (closure time) and the maximum amount of waste in storage
at any time and at closure. This defines the extent of the
"temporary period" and storage activity. At closure, the waste
must be removed from all storage units. :

All hazardous waste storage units, including storage units
at recycling facilities, are regulated by the RCRA rules unless
exempted in Part 261, 264, or 265. Items associated with storage
units that are used to transfer hazardous waste, such as pipes,
funnels or hoses, are regulated as part of the storage unit.

This document has been retyped from the original.
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I understand that you recently met with staff in EPA's
Region V to discuss these definitions as well as the
applicability of the requirements in 40 CFR Parts 264, 265 and
270 to your facility. Since implementation of our regqulations is
the responsibility of our Regional offices I urge you to continue
working with Region V. However, if you need additional help
please feel free to contact me.

Sincerely,

Marcia Williams, Director
Office of Solid Waste

cc: Y.J. Kim, Region V
Lisa Pierard, Region V

This document has been retyped from the original.
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6. Post-Closure Permits

A storage and disposal facility has a surface impoundment. The facility stopped
receiving waste on January 25, 1983. However, the facility did not get
certification of closure until September 10, 1984. Is this facility required
to have a post-closure permit?

Yes; Permits covering the post-closure cacre period are currently required
for all disposal units that close after January 26, 1983 (§270.l(c)).
Units are closed once certification of closure is received not whern the
unit stops receiving waste. 50 FR 28712 n. 14 (July 15, 1985j.

Section 3005(i) of RCRA, which was added in the 1984 amendments requires
that any landfill, surface impoundment, land treatment unit, or waste-
pile unit which qualifies for the authorization to operate under interim
status and which receives hazardous waste after July 26, 1982 must meet
applicable p:rmit standards concerning groundwater monitoring, unsaturated
zone monitoring, and corrective action under Section 3004.

In order to bring §270.1 permitting requirements in line with RCRA

Section 3005(i), EPA proposed on March 28, 1986 to amend its regulation
generally to ensure that all landfills, surface impoundments, waste piles
and land treatment units that received waste after July 26, 1982 will be
reviewed for compliance with the permitting standards for groundwater
monitoring, unsaturated zone monitoring, and corrective action. EPA's pre-
ferred alternative for conducting this review is the issuance of a post-
closure permit.

Source: Matt Hale (202) 382-4740
Research: Carla Rellergert
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&‘3 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 9522.1986(03)
WASHINGTON, D.C. 20460
‘ud‘
OFFICE OF
MN 2 0 IOQG SOLID WASTE AND EMEAGENCY AESPONSE
MEMORANDUM -

SUBJECT: Applicability of Post-Closure Pemmit Requirements

FROM: Marcia Williams, Director MM“L 'Q’A‘*““r
Office of Solid Waste

TOs David Wagone:, Director
Waste Management Division, Regiou VII

In your memorandum of October 30, 1986, you requested clari-
fication as to the applicability of post-closure permit requirements
to the Armco Steel facility in Kansas City, Missouri. Based on our
understanding of the facts of this particular situation, we of fer
the following guidance.

The basic question poved by Armco is whether or not their
facility requires a post-cloaurc permit under cwrent regulations,
based on the facility's having ceased receiving hazardous wastes
‘at their landfill on January 25, 1983, and having certified closure
of the landfill in September 1984. Armco's interpretation that the
facility is not required to obtain a post-closwre permit, based on
the fact that waste was not received after the Jamiary 26, 1983
effective date, is incorrect. The requiremsnt to obtain a post-
closure pemit [$§270.1(c)]) is tied to the date on which the unit
is closed. The concept of "closure” in this context is discussed
in the preamble to the July 15, 1985 Pinal Codification Rule, as
follows:

®"..sclosure...does not mean simply ceasing to place waste in a
unit. Closure, as a regulatory concept under these rules, is
a proceeding during which EPA determines, after pwlic review,
that the facility has an adegquate closwre plan and that the
facility implements that plan. Thus clasure is not camplete
under the hazardcus waste regulations wmntil a certification
of closure has been given under 40 CPR 265.115." (50 PR 28712
n. 14)

Clearly, since the Armco landfill 4id not certify closure until
after January 26, 1983, the facility is required to obtain a post-
closure pemit.
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The language in the preamble to the proposed codification
rule (51 FR 10715), which is cited by Armco as supporting its
contention that the facility is not subject to a post-closure
permit, has been misinterpreted. This preamble discussion, parts
of which are quoted in Armco's letter of June 11, 1986, explains
the §3005(i) provision of RCRA, and the prcposed approach for
codifying it. As explained in the preamble, the applicability of
post-closure permits is tied to the date of closure of regulated
units [§270.1(c)], while the applicability of Subpart F require-
ments is tied to the date of last receipt of hazardous wastes
[§264.90(a)]). The March 28 proposed rule would have created a
consistent test for applying post-closure permits and Subpart F
requirements; i.e., receipt of wastes after July 26, 1982. It
should be understood that the ilarch 28 proposed rulc would thus
have changed the test for post-closure permit applicability from
the current reguirements. Note that under either situation, the
Armco facility would be subject to the post-clos.re permit require-
ment, since wastes were received after July 26, 1982.

Because post-closwe permit requirements are explicitly
spelled cut in the July 15, 1985 rule and elsewvhere, w8 do not

believe it is necessary at this point to publish a Federal Register
notice clarifying these requirements. However, we will ess

the question specifically in the rule finalizing the March 28
proposal. In addition, wa arc sonding a copy of this memorandum
to RCRA Branch and Section Chiefs in the other regions.

1£ you have any further questions, please contact George Faison
at FTS 382-4422.

cc: RCRA Bta‘nd\ Chiefs, Regions I-X
RCRA Permit Section Chiefs, Regions I-X
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2CK. Gene Lucero. Iirector :
Cffice of Waste Frograea Znforcement

#arcia Williams Director
Crffice of Solid Yaste

20: Charles . Pindley. Directer
dazardous Waste [Livision

In your gemorandum dated June 2€, 1987, you identifly
several potential enforcement protlems in the RCRA permitting
regulationa and in the corresponding languege in the Agency's
mcdel rermits. In addition. you rresent alternative language
that Region X irtende t0 incorporete into permits to prevent
these enforcement groblems. 3Jpecifically. you exprese concerns
with the language of §270.4(e) (and similar language in
$§270.32(b)(1)) which states.

Comrliance with a RChA permit during its tern
constitutes compliance. for purposes of eniorcement,
with Subtitle C of RCRA

Several issucs are involived in the ccnsideration of this
"perrnit shield® provisicn. First. we agree that this languacge
zay te overly bdroad for some of the reascns you c¢ited in your
cerorandure. - Dovwever. ve d¢ nct telieve that it rresents a
serious izpediment to ernforcing the RCRA Subtitle C requirexents
that eare outsicde the permit's accpe. Although an arzupent can
be made that §270.4(a) limits the enforceability of any RCrRA
Cuttitle C reguirements nct eddressed by the rerrit, such an
interpretation would conflict with tne intent of other HCEA
prcecvisions. Meny of the Suttitle C reguirerments are not designecid
tfor. and are not appropriate tor inclusion as permit conditicnc,
racely Farte 260, 261. Z62. amd 262. in illustration cf the
Aceney's intent to inplenent these rart 200-20L3 standaris outside



les the Suttitle © Part

¢ the yerpit ig lce 10(r) which eprpii
acilitics ti.gt <ererate

¢t senerutor standarde tco 'cr"ltfﬂ
A2zArdsUS vWasteeo.

second. the regulaticns 2t C.22(r)(1) incdicate trzt a
rerzit cnculd include conditicns that 1nccrporate the zstaadards
specified in Farts 2¢4. <ok, <67, srd 2£48. (MNote, however, thet
the applicatvility of Fart 267 hae expired.) The gurroce of
$¢7C.72(e){1) and the ”perzit s a ghield" provision cf ¢277.4(a)
i3 %0 e3zure the pernittee tzat bty conplying with the perrit. ne
or eh2 is in corrlience wits the 5lkA facility standarde. Jhus,.
aiven 8270.32(t){1) +the peruit chield applies in all ceses tc
the Pecility starderds ¢ Farte 264 aend 266

The relaticn of the per:it hield prevision to Fart 2o¢& is
rcre cermylex. As a result of 4SEA the self-iuplezertins
fecility standaris izmooesed bty statute end the Part <68 land
disposal restrictions arply to all perritted facilitles despite
the ghield prevision of 270 4(a). <{onsequently the Agency
proposed tc amend $27C.4 to rake it cornaletert with the self-
iaplementing reguirements {See 51 FR 10715, i<arch 28, 1986 )
The final rulepaking should be putlished soon. EPA naintaips
ite position that it is generally preferable to incorporate the
Part 26FE and related statutory standards into newv percits
vhanever posaible According to the proposed langusge for
§27C.4., 12 the self-iuplementing RCRA provisicns are incorporeted
into tbe nermit the permit will act as a shield from these
aeli-~irplecenting requirements.

szged on the twe nreoints discussed above, we believe that
§27C.4(a) is not as serious an impedirment as you suggest.
t‘owever, we agree with your concern that there is & potentisal
tor confusicn., and concur with your approach to modifying the
perzit language to clarify the effect of the rermit for
enforcement purposes. Wwe recocmend a few changes to jyour
suggested alternative language tc indicate mere clearly wnich
40 C.F.3. Parts are shielded by the permit and thecse trat are
nct shieided. 7Thua, the boilerplate lanzuage shoul: read as
follcows.

Corpliance with thie pereit during its tere

constitutes cocpliinnce. for purpesee of enforcenent,
with 40 C.¥ &. ?arts 264 ard 26£ only Zor trose
ranacezent nractices specifically authorized by tnis
vrerzit. [No%e. irclude a reference tc Fart 2¢% only irf
these gtandards have been incorporeted into tne
rerpiti. The permittee is also required to ccr,lv with
Parts J60. 261 262, and 2¢3 [end 26&. i nct includesd
ir the permit)] tc the extent the reguirercnts ct Ltricse
karts ere appliceatle.

f2u nzy 2leo edAd g2 <cenerz! rrovicion which stutes thet coznliance



Drougrt under iaw o nrotect human nealtn Cr the environosert
ircludins other racuirecents ot recessarily inclufed in tne
rermit

Thank you for brinaing tiule matser $c cur attenticn. .e
will continue to reexziine the entire pervit suield issue to
deterzine whether furtner chanzes tc 327C.4{a) &re warranted.
if you Leve additional guestions or observationa on $nhis subject
ciease contamct Frank ticAlister c¢f the C{fice ¢f Solicé waste
(718 552-22%) or Susan unedgez of the Cfrice ¢f Weste Frosrics

nme

trforcerent (PTL 475-G718).

cc. waste lanagezent livialcn Directers. Eegiens I-IX
h g

r'CRA Branch Chiets. Fepione I-X
“egicnal Counsels, hegions I-X
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Mixture Rule - Discharges to Wastewater

Incidental spills, onto a cement slab, from the normal
handling or transfer of wvirgin solvent 1nto cleaning
tanks, are <collected :n an underlying sunp. The
contents of the sump are at times diluted and
eventually discharged to an on-silte wastewater
treatment system meeting the exemptions under 40 CER
§264.1(g)16), §265.1(c1(10), and §270.1l(c)()(v) and
regulated under §302 of the Clean Water Act. The
cleaning operation 18 at a manufacturing site. Will
the wastewater gqualify for the §261.3(a)(2)(1v)(D)
mixture rule “"de minimis losses"” exemption?

Yes, although the material spilled 1s not a
chemical intermediate used 1n a production process
or a raw material used 1n a production process, it
1s a discarded commercial chemical product which
has been spilled during normal material handling
operations at a manufacturing site and 1s disposed
of wvia drainage to the wastewater <treatment
process. The amount of material would not be
counted against the 1 to 25 ppm exclusion level
for spent solvents mixed with wastewater (see
footnote 37, 16 ER 56587, November 17, 198l). In
this case, what 1s being discarded 18 not a spent
solvent, but an unused commercial product and will
meet the requirements of §261.3ta)(2)1(1v)(D) de
minimis losses.

Source: Mike Petruska 1202) 1382-476S
Matt Straus {202) 475-858%1
Research: Craig Campoell
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Clean Closure of Interim Status Surface Impoundment and Waste
Pile

A waste pile and surface impoundment, both interim status,
were clean closed in 1985 per Section 265.228 and Section
265.258. Closure was certified as per Section 265.115. Wwill
the waste pile and surface impoundment s8ite require ground-

water monitoring?

According to the December 1, 1987, Codification Rule (52
FR 45788), owners/operators of surface impoundments and
waste piles that received waste after July 26, 1982, or
certified closure after January 26, 1983, must have
post-closure permita unless they demonstrate that the
"clean closure" met Part 264 standards (Section

270.1(c)).

Sections 270.1(c)(5) and (6) outline the procedures for
determining if the closure met Part 264 standards (i.e.,
equivalency determination). I1f equivalency is shown,
then the surface impoundment and waste pile will not be
required to have a post-closure permit. If, on the
other hand, the Agency decides equivalency was not met,
a post closure permit will be required. The post
closure permit would bave to address applicable Part 264
Ground-water monitoring, unsaturated zone monitoring
corrective action and post-closure care requirements.

These requirements also apply to landfills and land
treatment units.

Source: Sharon Prey (202) 475-6725
Research: Cheryl McNabb
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Mr. Dic Olsen

General Operations Manager
Fenton Company, Inc.

1608 North Beckley
Lancaster, Texas 75134

Dear Mr. Olsen:

Thank you for your letter of February 5, 1988, in which you
requested information on the regulatory status of direct-fired
sludge dehydration equipment that is part of a wastewater treatment
facility.

Your understanding of the requirements in 40 CFR 270.1(c) (2) (V)
is correct. Sludge dehydration equipment is excluded from the
Environmental Protection Agency's (EPA's) hazardous waste regu-
lations provided the equipment meets the definition of wastewater
treatment unit as defined in 40 CFR 260.10 and actually is used to
evaporate water from the sludge. The definition of wastewater
treatment unit includes the requirement that the device meets the
definition of a tank. We believe that most sludge dryers do meet
the definition of tank. One such example would be a sludge dryer
integrally equipped with a feed hopper that contains and accumu-
lates waste. It is, however, important to note that the exclusion
provided by §270.1(c) (2) (v) does not apply to conventional incin-
erators. Such devices are subject to Subpart O of Parts 264 or 265
even when part of a wastewater treatment systen.

As we have discussed in recent telephone conversations, there
is some confusion regarding the regulatory status of direct-fired
dryers. While direct-fired dryers may meet, the current definition
of incinerator, EPA did not intend to regulate dryers as incinera-
tors. As we have discussed, EPA is developing a Federal Reqister
notice that will clarify the regulatory status of sludge dryers and
propose to revise the definition of incinerator to exclude sludge
dryers specifically. We are also proposing a new definition for
sludge dryers that would cover both direct and indirect-fired
units.



This proposal, soon to be published in the Federal Register,
will clarify that all sludge dryers meeting the criteria in 40 CFR
270.1(c) (2) (v) are eligible for the wastewater treatment exclusion
provided the equipment meets the definition of wastewater treatment
unit in 40 CFR 260.10. Sludge dryers not eligible for the waste-
water treatment exclusion, including direct and indirect-fired
units, would have to comply with the interim status standards of
Subpart P of Part 265 or the permit standards of Subpart X of Part
264 (52 FR 46946, December 10, 1987).

If I can be of further assistance, please don't hesitate to
contact me at (202)382-7935.

Sincerely,

Mary Cunningham
Chemical Engineer
Waste Treatment Branch

cc: Joe Carra
Dave Bussard
Bob Dellinger
Bob Holloway
Sonya Stelmack
Steve Silverman
RCRA Hotline .
Incinerator Permit Writers' Workgroup
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MEMORAND UM

SUBJECT: Review of Shell Oil's Wood River Manufacturing
Complex - Minimum Technological Requirements
Waiver Petition, Section 3804 (o) (2)

FROM: James Michael, Chief
Land Disposal PAT Section (WH-563)
TO: Kevin J. Moss
RCRA Permitting Branch, IL Unit
Region V

In response to your March 18, 1988 memorandum, the Land
Disposal Permit Assistance Team (PAT) has completed its review. *°
of the petition submitted by Shell 0il for its Wood River
Manufacturing Complex for a modification of the minimum
technological requirements (MTR) under Section 38@4(o) (2) of
RCRA.

Our review indicates that the alternative design and
operating practices as presented by Shell 0il, together with
location characteristics will not prevent the migration of
hazardous constituents into the ground water or surface water as
effectively as the double liner and leachate collection systea
outlined in Section 3994 (o) (1) (A) (i) of RCRA.

Shell 0il has argued that the impoundment for which it is
seeking the wvajiver is situated within a larger, engineered
ground-water management system beneath the entire Wood River
Manufacturing Complex that prevents the migration of
contaminsats beyond the property boundary. Essentially the
engineengl system consists of an on-site well field that creates
a cnnn:g!%%:ﬁ;gnlton to contain and collect any hydrocarbon
product-. e and soluble contaminants emanating from the
bottom of the impoundment. The waiver petition attempts to
provide a detailed description of the ground-water flow pattern
and demonstrate that the well field will indeed provide
effective containment.
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Section 3984 (o) (2) authorizes a waiver of the double liner
and leachate collection system:requirements only upon a
demonstration that a proposed alternative will "prevent the
migration of any hazardous constituent into the ground water or
surface water" at least as effectively as a double liner and
leachate collection system. Shell 0Oil's proposal, however,
specifically allows migration of hazardous constituents into the
ground water. The term "ground water" in Section 3804(0) (2) is
not qualified by the phrase "beyond the property boundary". \Nor
is there any evidence of Congressional intent that the term
"ground water" means only ground water beyond the property
boundary. Surely if Congress had intended such a test for
waivers of the double liner and leachate collection system
requirement, it would have stated so clearly. To the contrary,
in amending Section 3004 of RCRA, Congress devised a threefold
scheme to ensure protection of human health and the environment
for hazardous waste treatment, storage and disposal activities.

The first "line of defense" is the requirement of a liner
and leachate collection system to prevent the escape of
hazardous constituents from landfills or surface impoundments.
The second "line of defense" is the requirement for ground-water .
monitoring to detect any failure of such containment device.

The third "line of defense™ is the requirement to take
corrective action to clean up any problems resulting from such
failure. Containment with collection and removal of leachate
within the unit to prevent leakage to ground water, as the
"intended purpose of the liner and leachate collection system
requirement, is supported both by the language of Section

3004 (o) (2) in authorizing waivers of such requirements only for
methods equally effective at preventing migration to ground
water, and by the language of Section 3004 (0) (5) (B). That
section provides that the liner requirements of Section

3884 (o) (1) (A) (i) can be satisfied pending issuance of
regulations by construction of a liner system " . . .to prevent
the migration of any constituent through such liner. . ." Any
system, therefore, that only controls constituent migration
after it enters ground water cannot meet the equivalency test of
Section 3004 (0) (2).

The situztion outlined by Shell 0il in its petition fully
allows migrmtion of hazardous constituents to the ground water
beneath the unit and therefore does not prevent the migration of
hazardous constituents “"into the ground water." Moreover,
because migration of hazardous constituents freely occurs with
respect to such ground water, the Shell 0il control scenario
cannot be "as effective as™ a double liner and leachate
collection system in preventing migration to the ground water.
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We are, therefore, unable to conclude that the proposed
alternative would be as effective as the liner and leachate
collection system requirement in Preventing migration of
hazardous constitutents into the ground water. Should you have
questions regarding the content of our response please contact
Chris Rhyne at FTS 382-4692.

Cc: Bruce Weddle
Suzanne Rudzinski
Chris Rhyne
Karl Bremer, Region V
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Mr. Ronald T. Taritas

Environmental Technology Corporation
1124 Morse Avenue

Schaumburg, IL 60193

Dear Mr. Taritas:

This is in response to your letter of September 19, 1988 in
which you raise several questions about permit requirements as
they relate to on-site treatment and wastewater treatment unit
exemptions.

Under Subtitle C of the Resource Conservation and Recovery
Act (RCRA), the scope of the RCRA permit requirements are
detailed in 40 CFR Section 270.1(c). A RCRA permit is required
for treatment, storage, or disposal of any hazardous waste.
Treatment, storage, or disposal of hazardous wastes are defined
as hazardous waste activities in 40 CFR Section 260.10.

Specific exclusions to the RCRA permit requirements are
found in 40 CFR Section 270.1(c)(2). Generators that
accumulate hazardous waste on~-site in compliance with 40 CFR
Section 262.34 are exempt from the reguirement to obtain a RCRA
permit, as specified in 40 CFR Section 270.1l{(c)(2)(i). The
Agency currently interprets this regqulatory exemption from
permitting to cover storage and treatment activities in a
generator's accumulation tanks or containers. The reasoning
behind this policy can be found in Office of Solid Waste (OSW)
memoranda dated June 17, 1986 and December 15, 1987 (copies
enclosed), and preamble language in 51 FR 10168, March 24,
1986.

As I understand your letter, you are interested in applying
the on-site treatment exemption for generators to the ribbon
blender unit that stabilizes the listed P006 sludge, and
possibly to the filter press, as well. It is important that
you understand that this response is only dealing with a
theoretical situation since the final determination as to
whether and which RCRA requlations apply is facility-specific
and, thus, must be made by the appropriate EPA Regional Office
or authorized state. 1In the following discussion, I will deal
with your Generators A and B separately.



Generator A

Your description of Generator A did not include enough
detail to determine which RCRA requlations are applicable. One
possibility is to assume that every unit at the facility meets
the definition of a wastewater treatment unit per 40 CFR
Section 260.10. 1If this is the case, the on-site treatment
exemption for generators is not relevant since Part 264
standards (i.e., Subpart J--Tank Systems) and Part 270 permit
requirements do not apply to owners and operators of wastewater
treatment units, in accordance with 40 CFR Sections 264.1(g)(6)
and 270.1(c)(2)(v), respectively.

For the above assumption to be correct, however, Generator
A's wastewater treatment plant must be subject to regulation
under either Section 402 or 307(b) of the Clean Water Act. 1In
addition, each unit at the facility must either treat or store
hazardous wastewater or hazardous wastewater treatment sludge
(listed waste F006) and each unit on-site must meet the
definition of a tank in 40 CFR Section 260.10. If material
entering the filter press from the wastewater treatment plant
is identified as a wastewater, rather than a wastewater
treatment sludge (listed waste F006), the wastewater must
exhibit a characteristic of a hazardous waste, such as EP
toxicity for lead, cadmium, or chromium, to be identified as a
hazardous wastewater. The Agency defines wastewaters as wastes
that contain less than 1% total organic carbon and less than 1%
total suspended solids (i.e., total filterable solids).
See 53 FR 31145, August 17, 1988. '

Another possibility is to assume that Generator A's
facility is not subject to regqulation under either Section 402
or 307(b) of the Clean Water Act. If this is the case, no
units on-site are eligible for the wastewater treatment unit
exemption. All units not meeting the definition of a
wastewater treatment unit could be regulated as generator
accumulation tanks or containers, depending on when the
wastewater is identified as a hazardous waste. If the
wastewater can be identified as a hazardous waste at its point
of generation, the 90-day accumulation time period begins when
the wastewater first enters the first unit (90-day accumulation
tank or container) at the facility. Shipment of the stabilized
(as specified in your letter) hazardous waste from the ribbon
blender must take place within 90 days of the beginning point
mentioned above.

A final possibility is to assume that all units on-site can
be identified as wastewater treatment units except for either
the filter press or the ribbon blender. This condition could
only exist if either the filter press or the ribbon blender
does not meet the definition of a tank (e.g.. container) in 40
CFR 260.10. This scenario becomes much more complicated and
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would best be answered by the aporopriate EPA Regional Office
or authorized State based on the specific facility design and
operating parameters.

In any case, all tanks or containers at the facility must
be in compliance with Subparts J or I, respectively, of Part
265 and Generator A must also comply with Subparts ¢ and D of
Part 265, as well as Section 265.16, as specified in 40 CFR
Section 262.34. In other words, Generator A must be in
compliance with all the time-frames and technical requirements
outlined above and detailed in Section 262.34 to utilize the
on-site treatment exemption for generators.

Generator B

Based on the information provided in your letter, the
treatment of the listed waste K061 in the central accumulation
tank would not require a RCRA permit provided the following
conditions are met. First, from the moment Generator B places
the K061l in the central accumulation tank, the K061 must be
shipped off-site within 90 days. Second, the accumulation tank
must be in compliance with the technical standards for
hazardous waste tanks in Subpart J of Part 265. Third,
Generator B must comply with Subpart C. Preparedness and
Prevention and Subpart D, Emergency Procedures, of Part 2665.
Finally, all other regulatory requirements in 40 CFR Section
262.34 must be met by Generator B.

I want to reiterate that the above discussion addresses a
theoretical situation. Pacility-gspecific determinations as to
the applicability and extent of regulation under RCRA must be
made by the appropriate EPA Regional Office or authorized
State. As you know. an authorized State may have more
stringent regulations than those of the Federal government.

1f §ou have further guestions or need additional
clarification, please contact Steve Cochran at (202) 475-8551.

Sincerely.

AL L
Sylvia K. Lowrance /‘3

~ Director
Office of Solid waste

Enclosures
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Mr. Ronald B.L. Jones
Environmental Consulting

15 Hollow Road

Watertown, Connecticut 06795

Dear Mr. Jones:

In your letter of October 24, 1988, you requested information
on the December 1, 1987, Codification Rule (FR 45798 and 45799),
as it applies to interim status surface impoundments and waste
piles that had "clean closed." The following information should
answer each of your specific questions.

o) The time period during which a RCRA Part B post-closure
permit must be obtained for a unit that received hazardous

waste after July 26, 1982 and has closed under Part 265
rules:

The EPA Regional Office or the State Agency responsible
for the Subtitle C program, if authorized for this aspect
of the program, will request you to submit a RCRA Part B
permit application for these units. This is done on a
priority basis, with the units at facilities that pose
the greatest environmental risk being reviewed first. An
application for a post-closure permit must be submitted
to the agency within 6 months of the request.

o The time period during which an owner or operator of a
waste pile that "clean closed” under Part 265 may petition
the Regional EPA Administrator for an equivalency waiver
to the Part 264 clean closure requirements:

The procedures for such a petition are described in 40 CFR
270.1(c) (6), a copy of which is enclosed. The owner or
operator who wishes to submit an equivalency demonstration
is urged to do so before the Part B permit application is
requested, since submitting this demonstration will not
exempt the owner/operator from having to submit the
requested RCRA Part B post-closure permit application.



Since processing an equivalency demonstration and
reviewing the data submitted to support the demonstration
may be-time consuming, it may not be possible for the
responsible agency to make a final determination on the
petition during the six month period prior to the date
that the permit application is due. The owner or operator
should not therefore await such a determination prior to
initiating the required permit application when requested.

o Does EPA have any guidance on equivalency demonstrations:

At the present time, my staff is preparing a policy
directive that will explain in more detail what we will
expect from an owner or operator who submits a petition
to demonstrate equivalency with Part 264 clean closure
requirements, I expect to have a completed policy
directive by early January 1989. When it is available,
you can receive a copy by contacting the Regional EPA
Waste Management Division office.

O How can I obtain a copy of the "Surface Impoundment Clean
Closure Guidance Document":

The draft document is under internal review at this time.
Therefore, it is not available for public distribution.
We will announce the availability of this guidance when
it is completed in the Federal Register.

I hope the above information has adequately answered your
questions. If there is any further information that you may
need, please call Les Otte of my staff at (202) 382-4654.

Sincerely,

v
;a//
Sylvia K. Lowrance
Director
Office of Solid waste



Clﬂbzt;/ga:(15a/~3337
Q;;AA*“4(

JRETN 9522.1990(01)
$
"2 I UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
M 8 WASHINGTON, D.C. 20460
"r“ DQOT‘G‘J
JAN 26 j9g0

OFFICE OF
SOLID WASTE AND EMERGENCY RESPONS

John A. King, Director
Washington Programs

Tricil Ine.

1155 Connecticut Avenue, N.W.
Suite 300

Washington, D.C. 20036-4306

Dear Mr. King:

In your letter of November 15, 1989, you inquired about the
administration of Federal and State permits issued to the Earth
Industrial Waste Management facility in Tennessee. As you stated
in your letter, in September 1984 EPA issued a RCRA storage A

permit and in January 1985 the state of Tennessee granted a state
storage permit to the facility. Tennessee received RCRA

authorization in February 1985. You asked several questions
about the enforcement and administration of the permits, which
are answered below.

In your first question, you ask what effect the Federal
permit has in an authorized state. The Federal permit remains in
effect even though the state was subsequently authorized. 1In
fact, it is only the Federal permit which gives the facility the
authority to operate under RCRA; the state-issued permit was
issued prior to the state being authorized for RCRA, and
therefore does not satisfy the RCRA requirements. Therefore, it
would be inadvisable to terminate the EPA permit until Tennessee
has a RCRA permit in place. EPA encourages states to take over
the responsibility for the administration of existing RCRA
permits after states are given RCRA authorization. There are
several ways the state can become the sole responsible agency for
the facility's permit, and there is existing EPA policy on this
matter. You should discuss such transfer of permit
administration with the state of Tennessee and the EPA Regional
office in Atlanta.

Secondly, you ask about the specific state and EPA
enforcement responsibilities for permit conditions. EPA enforces
the conditions contained in the Federal RCRA permit. The state
of Tennessee enforces the conditions contained in its state-
issued permit. Obviously, this means that the facility is
subject to dual permits which are, for the most part, identical.
Although in such cases EPA and the state agree on a sharing of
their respective enforcement responsibilities in order to avoid
duplication of effort, it is preferable for the state to take
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over all of the permit responsibilities, as discussed above.

Finally, you asked about incorporating some of the interim
status operations at the site into the state permit. We
recommend that if the state plans to add such operations to the
permit that it first take whatever action is necessary to give
the state administrative authority for the RCRA permit. Then any
subsequent permit modification by the state will satisfy both the
state and Federal requirements.

I hope that this response has addressed your concerns.
Please contact Wayne Roepe of my staff at 202-475-7245 if you
have further questions.

Sincerely yoapéy
R A .
/'/ ;. . .. B
. - . Y, 7 gl
\SYIqu,K. Lowrafce, Director
office of Solid Waste

cc: Wayne Roepe, OSW
Wayne Garfinkle, U.S. EPA Region 4
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MEMORANDUM

SUBJECT: Denial of RCRA Operating Pemmi
/"

\
FROM: Marcia Williams, Director »
Office of Solid Waste (
TO: Hazardous Waste Civision Directors

Regions I=-X

A number of Regions have raised the question of whether they
can deny a permit for the active life of a facility, while
deferring a final decision on post-closure conditions. The
concern of these Regions is that, once a permit application has
been denied, a post-closure pamit can no longer be reguired.

Althouch FPA's permitting regulations envision only one
approval or denial decision on a pemit application, they do not
prohibit the permitting authority fram dividing this decision
into two parts, one applying to the active life of the facility
and the other to the post-closure period. Conseguently, EPA or
an authorized State (unless it has more stringent rejuirements)
may deny the active portion of a permit application, pending a
decision on post-closure conditions. After denial of the cperating
portion, the facility would be required to cease receiving
hazardous waste and begin closure.

If a Region or an authorized State adopts this approach with
respect to a particular facility it should make it clear in its
tentative decision that it is denying the pemmit only with respect
to the active life of the facility and that the facility is
still regquired to obtain a post-closure permit. We recammend
that yau include the following informtion in the Notice of
Intent to Deny with respect to suxch a facility.

The tentative decision to deny the permit application runs
to the active life of the facility only. The permit denial
will not affect the requiremsnt that the owner or opsrator
obtain a permit covering the applicable post-clcosure care
period with respect to the hazardcus waste management units
for which the permit is denied, in accordance with 40 CFR
170.1(¢c).
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A comparable statement should be included in the final notice of
denial. '

We will also be proposing to amerd §270.1(c) of the pemitting
requlations to clarify EPA's authority to divide permit decisions
in this way. The proposal is scheduled for publication in February.
Before this clarification is issued, you should include the
Statement cited above in ary Notices of Intent to Deny.

If you have any questions on this issue, please contact Matt
Hale of the OSW Permits Branch.

cc: RCRA Branch Chief, Regions I-X
Bruce Weddle, OSW
Matt Hale, OSW
Carrie Wehling, 0GC
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MEMORANDUM

SUBJECT: Summary of Permit Assistance Team (PAT) Comments

Dima R ekl
FROM: Bruce R. Weddle, Director ¢
Permits & State Programs Division
TO: Hazardous Waste Management Division Directors
' Regions I-X

Attached is the second in a series of periodic reports
which summarize major issues that PAT members have addressed
in their reviews of specific Part B applications, permits, and
closure plans. (The first PAT Summary Report was issued on
March 14, 1986.) These reports cover issues that are of generic,
national interest rather than strictly site-specific interest.
The attached report includes reviews conducted by the Land Disposal
PAT in the first half of 1986. In order to ensure that the
report reflects current EPA policy and guidance, we obtained
review comments from all divisions in OSW and from the Office of
General Counsel.

We are in the process of preparing another series of
documents which will summarize PAT reviews of proposals for
Alternate Concentration Limits (ACLs). These “ACL Fact Sheets"
will describe the setting, issues, and recommendations at sites
where the PAT reviews ACL proposals. The first ACL Fact Sheet
was issued by Ken Shuster on December 4, 1986. The Fact Sheets

are being prepared in response to the ACL Implementation Strateqgy.
For more information, contact Mark Salee at FIS 382-4755.

We hope that the recommendations provided in this document
will be helpful for peramit writers encountering similar situations
at other RCRA facilities. By sharing the PAT's suggestions from
a few sites, we hope that permit decision-making will be somewhat
easier and faster at many more sites nationally. We encourage
you to distribute this Report to your staff and State pernmit

writers. To make that easier, I have enclosed multiple copies of
the report.
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Attachment A to the report lists the facility names, Regions,
PAT Coordinators, and dates for the reviews summarized in this
report. Attachment B provides a list of guidance documents and
directives used in preparing the PAT reviews. Attachment C is a
current roster of the members, expertise, and telephone numbers
of the Land Disposal PAT gtaff.

If you have any questions, comments, or suggestions on the
PAT Summary Report, please contact Terry Grogan at FTS 382-4692.

Attachments

cc: RCRA Branch Chiefs, Regions 1-X Lloyd Guerci
Permit Section Chiefs, Regions I-X Mark Greenwood
Winston Porter Matt Hale
Jack McGraw George Garland
Tom Devine Art Day
Marcia Williams Bob Tonetti
Jeff Denit Jim Bachmaijer
Bruce Weddle Ken Shuster
Susan Bromm Sue Moreland (ASTSWMO)
Joe Carra Carrie Wehling
Sylvia Lowrance Tina Kaneen
Mike Gruber Dov Weitman
Tina Parker Art Glazer
Suzanne Rudzinski Myles Morse
PAT staff
Jim O'Leary
Paul Cassidy
Les Otte
Jon Perry

Barbara Pace



SUMMARY CF PERMIT ASSISTANCE TEAM (PAT) OOMMENTS

Exemption Requests from Minimum Technology Requirements

1) Exemption Request under HSWA §3005 (j)(2)

An existing facility applied for a waiver from the surface impoundment
double liner reguirement of §3005 (j)(1) under the exemption provided in
§3005 (3)(2). The waiver was requested for a holding basin constructed
by excavating a depression in natural, low permeability (1.0 x 10~/
cm/sec or less) site soils. To receive a waiver under §3005 (3j)(2), a
surface impoundment must have at least one liner that is not leaking
and meet certain other requirements. The facility contends that the
impoundment 's native soil foundation comstitutes a liner for purposes of
satisfying §3005 (3)(2).

Section 3005 (j)(12)(A) of HSWA defines "liner" for purposes of the
§3005 (j)(2) waiver as follows:

A liner designed, comstructed, installed and cperated
to prevent hazardous waste from migrating beyond the
liner to adjacent subsurface soil, graund-water, or
surface water at any time during the active life of the
faciliey.

A literal interpretation of §3005 (3§)(12)(A) precludes the use of a
native soil foundation as a liner because such a liner is neither
"installed" nor "constructed”. This reading is supported by the
legislative history indicating that the liner must satisfy EPA's
current regulatory standards. See 129 Cong. Rec. H8142 (daily ed.,
Oct. 6, 1983). Based upon the above statutory language and legislative
history, only facilities with an “installed" liner will be eligible
for this exerption and no “i{n-situ” liners will be permitted (note that
a liner constructed by emplacing amd recompacting excavated native
soils may meet this definition if it prevents migration during the
active life of the facility).

Land Treatment Facilities
1) Compatibility Test for Combined Waste Disposal

A damorstration of compatibility is required under §264.282 for any

new waste that is to bs added to an existing land treatment unit.

This requirement applies even if the new waste has been treated to

render it non-hazardous prior to placement in the land treatment

unit. The demonstration of cospatibility sust demonstrate that the

new waste will not irhibit the land treatment wnit from transforming,
degrading or immobilizing the waste currently being applied per 264.273(a),
in addition to showing successful treatment of any newly applied hazardous
waste in the presence of existing wastes. See guidance reference 7.

-1-



2) wWaste Minimization Requirements

Sludge applied to land treatment units must conform to the waste
minimization requirements of HSWA. For sludge, waste minimization
usually requires dewatering. The cptimum cperation of units located

in arid climates, however, may reguire the application of sludge

with more water than normally remains after dewatering. Since the
awner/operator must comply with the HSWA waste minimization require-
ments only to the extent econamically practicable, the PAT has interpreted
this to mean that the owner/cperator must dewater sludge only when the
water content is in excess of that required for optimum operation of
the land treatment unit. The water fraction, once it has been removed,
among other cptions, can be delisted (if derived fram a listed waste),
or tested aqainst the characteristics, or treated ard discharged via

a NPLES permitted system.

3) Principal Hazardous Constituents

When identifying Principal Hazardous Constituents (PHC) of lamd
treated wastes, which may be required for unsaturated zone monitoring
under 264.278(a)(2), it is important to identify all constituents
that may enter the hazardous waste stream(s) to be land treated.

This is particularly true at petroleum processing facilities where
solvents used in cleaning process equipment may enter .the waste streams
to be land treated. Solvents used for equipment cleaning aan vary
cnsiderably within a facility and between facilities:; the selection
of BHCs for imdividual monitoring programs should reflect these
‘differences, based on actual solvents used. Trichlorcethylene, a
cammon solvent, can b of particular concern due to its high mobility.

4) Land Treatment Unit Performance

The performance of a land treatment unit is measured in large part

by its ability to degrade, transform or immobilize all hazardcus
wastes 3pplied. For wastes containing both organic and inorganic
hazardous constituents, performance cannot be determined based solely
upon the ability to immobilize heavy metals. The ability of the

unit to degrade and treat organic constituents must also be monitored,
ard the analyses siould include all the principal organic constituents
in the waste. The land Treatment Desonstration Guidance (reference 7)
can assist in detemining land treatment unit psrformance.

S) Unsaturated Zone Monitoring—— Soil Pore Liquid Saspling Frequency

The puxposes of a lysimeter system at a lard treatment unit are

(1) early dstection of the transport of constituents or degradation
products tircuch the unsaturated zone to the graund water, amd

(2) to help mnitor the effectiveness of the treatmnt process. If
hazardous constituents are migrating cut of the treatment zone,

the waste treatmsnt system paramsters, typically including waste
application ratics, need to be corrected.



Guidance on Unsaturated Zone Monitoring (reference 8) is available.
A suggested approach for scheduling the sampling of soil pore liquid
at land treatment units is to sample ocne or two weeks after signifi-
cant rainfall events based upon the long term, site-specific meteor-
ology. Altermately, because the timing of sampling is critical, a
better approach is to use a tensiometer to identify the arrival of
the wetted front created by the rainfall or waste application. This
instrument can be used with the actual lysimeter system. As water
moves thraugh the soil profile, a tensiometer located next to the
lysimeters will indicate when the wetting front is at the depth of
the lysimeters. Samples should be collected at this time to ensure
that the sample is of water and waste constituents moving through
the soil profile and not stagnant soil pore water.

Ground-Water Monitoring

1) Screening of Monitoring Wells

The proper screening of monitoring wells is critical in order to
determine the presence of contamination. Heavier constituents tend
to migrate and accumulate in the lower parts of an aquifer. Samp-
ling and well design must be able to detect this condition. Clay
ard silty clay layers in the saturated zone should also be monitored
since studies have shown that some organic constituents can migrate

in some types of clay soils. The RCRA Graund-Water Monitoring Tech-
nical Enforcement Guidance Document (reference 9) is finalized and

covers monitoring well design and construction.
QA/QC Methodologies
1) Additional Verification by GC/MS

QA/QC methodologies are crucial to assure that the analytical data
collected for land treatment demonstrations are as accurate as poss-
ible. See guidance reference 7. Wwhen preparing a QA/QC plan for
orqanic principle hazardous constituent analysis by the alternative
method which uses a gas chramatography/flams ionization detector
(GC/FID) instead of the GC/MS msthod, the laboratory or owner/cper-
ator should verify a certain psrcentage (e.g., 108) of the initial
run (and future runs, as necessary) by GC/MS. This approach will
corrcborate and justify the use of the GC/FID.

2) Construction Quality Assurance Plans

A rigoraus construction quality assurance plan should be develcoped

- and isplemsnted to insure that a cospleted hazardous waste facility
meets Or &xce«ds all design criteria ard specifications. Draft
Guidance is available for construction quality assurance for land
disposal facilities (reference 1).



Any proposed plan should describe how the required limits of permeability
will be achieved and maintained during the construction of clay

layers in liners and caps. The guidance recanmends the comstruction

of a test fill using the soil, equipment, and procedures to be used

in the final comstruction of the clay layer in order to assure that
permeability limits will be met. The construction of the test fill

must be as stringent as the actual liner for the facility.

Each construction quality assurance plan should identify who will
corduct (i.e., oversee and perform) the quality assurance measures.

It is important that the person(s) be qualified and independent of
the construction contractor to emsure proper placement ard representative
sampling of the liner during placemsnt.

Chemical Compatibility Testing

1) Method 9090

The Method 9090 chemical campatibility test exposes the membrane
liner materials to the waste or leachate being managed at a facility
ard simulates the corditions expected during the actual use of the
liner material. After exposure, the liner material must be compared
to an unexposed sample of liner material using the physical testing
described in Method 9090. The paramsters being campared include
charges in thickness, mass, area, amd hardness, and the retention

of physical properties such as tear resistance and tensile properties.
The camparison should address any charge in the properties of the
liner material when compared to the unexposed sample.

Method 9090 was originally develcped to test only liner material;
however, it is important that all other man-made materials that

came in contact with waste or leachate be subjected to the immersion
test portion of Method 9090. Other materials that potentially come
in contact with waste or leachate are gectextiles, geogrid amd piping
used in the leachate collection systems. Directive 9480.00-13
(reference 10) addresses Method 9090 ard provides references for

‘the individual tests that these other materials must undergo after
the immersion test. :

2) Obtaining amd Maintaining Representative Leachate

Halogenated organics are one of the most deletericus chemical families
to high density polyethylens (HDPE). Wwhen performing compatibility
testing on HDPE, the awner/cperator must desonstrate that the sazple

of waste cr leachate used is representative of the waste or leachate
from their facility and that the proposed msthodology is capeble of
maintaining the concentrations of halogenated and other wvolatile organics
actually found in a facility's leachats throughout the test. '



Because these crganic campounds are volatile, care should be taken

not to aerate the leachate sample. Since Method 9090 requires long
exposure time (120 days), lcss of volatiles may occur. This change

in waste camposition may require the waste or leachate to be replaced

at least monthly in order to maintain representative conditions thraughout
the exposure period. (Replacement of leachate does not trigger the
beginning of the 120-day period aqain.)

waste Pile Liner Equivalency

1) The Use of a Concrete Pad as a Liner

A facility maintains that a concrete pad under a waste pile meets
the definition of "equivalent protection" under HSWA §3015(a) ard
can be substituted for the liner requirement. A comcrete pad,
however, fails to meet this definition and the performance requirements
of §264.251. Concrete is not impervicus. It has a calculable
permeability and cperations on the pad will likely degrade any
relatively impermeable coating that may be applied. Concrete has a
terdency to expand and crack, allowing the escape of leachate.
Also, the chemical campatibility of leachate with the concrete must
be demonstrated. Certain leachate constituents (e.g., sulfates,
acids) may be corrcsive to concrete. _

Landfill Design

1) Final Cover Slcpe

Final cover with slcpes that exceed the recommended grade may exper-
ience erceion problems and slope instability. If the design slope
exceeds 3-5%, the zpplicant should demonstrate that soil ercsion will
not exceed 2 tons/acre using the USDA Universal Soil Loss Equation
ard may be required to perform slcpe stability analysis. (See
reference 3 for slope guidance.)

2) Waste Settlement

When calculating settlement of a lamifill for final cover design,
allosances mist be made for the settlement of the waste itself.
Most waste materials settle ard decanpose at a greater rate than
natural soils used in the final cover. Organic decomposition will
caxwolidate waste layers regardless of cperational techniques.

3) Flexible Mestxans Liner in Final Cover

A interism status facility proposes to use a flexible mssbrane

liner in the final cover of a landfill with steep slopes approaching
2:1 and a waste depth of several hundred feet in scms places. Membrane
liners are unstable when used as a componant of a final cover system
on stesp slcpes and my fail catastrophically under seismic and

other stresses in such situations. Additionally, this unusually

deep landfill is subject to extreme settlemsnt that will effect
numercus tears in any conventional flexible mexbrane liner.
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. 4)

5)

6)

7)-

8)

Therefore, a flexible membrane liner is not recammended under
these conditions. Given the site-specific climtic and gecphysical
corditions, an adequately designed and comstructed soil-only cover
should be used for closure of this facility under §265.310.

Faundation Layer of the Final Cap

A facility proposed a final cap design with a low permeability

layer constructed cut of either contaminated or clean soil. Since
this layer must provide long term minimization of the migration of
liquids, it must be carefully designed and constructed. Assurance

of a consistently low permeability soil requires that the soil be :
relatively homogenecus. Soil contaminated with hazardous constituents
will likely not be uniformly low in permeability. In order to achieve
and maintain consistent low permeability, clean soils should be used
in this layer. ‘

Leachate Collection syétetl Design

In order to satisfy the requirements for landfill design specified

in §264.301(a), the leachate collection system design should generally
be based upon realistic infiltration rates (based upon actual daily
_precipitation data for the area), not the annual average rate of
infiltration. This is because landfill cells are cpen depressions
during their active life. ’

Geotextile Materials

When geogrid and gectextile materials are specified as part of the
leachate collection system in place of conventional drainage material,

they should be evaluated to assure that they have the equivalent drainage

capacity of a one-foot layer of compacted sand.
Use of Berm Material from Marufactured Slag

A facility wishes to construct berms from manufactured slag. This
material should bs investigated for the presence of hazardous
constituents. Based on the design presented, if any hazardcus
constituents are found, the facility should be discouraged from
using this material. These consitituents may be detected in the
gramnd-water monitoring system, obscuring any releases from the
vastes in the unit.

Use &£ a Composite Primary Liner

Several facilities have proposed using a "camposite” primary liner.
Directly below the primary synthetic liner, these facilities have pro-
posed adding an additional layer of either clay or chalk. This add-
ition is not specifically required by the Minimm Technological
Requirements of $§3004(0)(1) of HSWA nor is it reccemended in the
"Double Liner Guidance” (reference 6). The extra layer has the
advantage of providing a reduction in leachate movement and extra
long-term reliability. Since the extra layer is not prchibited, it
can be allowed to remain in the design.

-6 -



Closure
1) Closure of a Land Treatment Unit with Vegetative Cover

Owners or cperators of land treatment units must make their best
effort to establish a vegetative cover. This can involve the use
of soil conditioners, fertilizers and irrigation to supply the
necessary gqrowing corditions. If the unit is closing under §265.280
requirements and the owner or operator can show that they have

tried to implement the vegetative cover without success, they are
justified in the use of another closure procedure (e.g., clean
closure or addition of another cover soil) for the site.

2) Extended Closure Period

A facility has requested an extended closure period so that the
facility can continue to receive non-hazardous solid waste in order
to bring the disposal area up to design grade. Extended closure
periods may be approved if: (1)(i) the partial or final closure
activities will, of necessity, take longer than 180 days to complete:
or (ii)(A) the hazardous waste management unit or facility has the
capacity to receive additional hazardous wastes and (B) there is
reascnable likelihood that the owner/cperator or ancther person

will recanmence cperation of the hazardous waste management unit or
the facility within one year, and (C) closure of the hazardous

waste management unit or facility would bes incampatible with continued
operation of the site; and (2) the owner/operator has taken and will
contirue to take all steps to prevent threats to human health ard
the environment from the unclosed but not operating hazardous waste
management unit or facility, including campliance with all applicable
interim status requirements (§265.113(b)).

The facility in question does not meet the criteria in §265.113(b):
extending the closure period for the purpose of receiving additional
non-hazardous waste is not necessary to proceed with closure nor
will it provide any environmental benefit.

Exposure Information and Evaluation
1) Role of the Agency for Toxic Substances and Disease Registry (ATSIR)

The role of ATSIR is to evaluate human populations with known or
suspected exposure, not to dstermine if a release has occurred and

has migrated to ial human exposure points. It is not necessary
to refer a facility to ATSIR unless a release has ocaurred and human
exposure is either suspected or confirmed. All referrals to AI'SIR

for health assessments under RCRA §3019 must be spproved by Headquarters.
Candidates for referral should be forwarded with the appropriate

summary report as described in referencs 2. ATSIR aan provide less
formal technical assistance or consultation as also described in
reference 2.



2) Exposure Information Reports (EIR)

In order to adequately review a facility's EIR, the Part B applica-
tion and any other documents pertaining tO possible releases should

be examined. The objectives of these reviews are 1) to identify
human exposure to releases which may require ATSIR involvement and

2) to identify potential human exposure to future releases which

may be mitigated through permit conditions. Therefore, the EIR

review process should be clasely integrated with ongoing RCRA Facility
Assessments (RFAs). Guidance (reference 2) describing the

procedure for reviewing EIRs is available and should be consulted.



Attachment A

PAT Reviews Included in This Summary

Facility

Amax Nickel

BKK

Bob's Home Service
Casmalia Resources

CEQCS

Chemical Waste Management
Environmental Waste Control
Fordessy

Hess 0il Virgin Islands Corp.
Murphy Oil USA, Inc.

RMT Prcperties, Inc.

Region

VI
X
Vil

II

\'299¢

PAT Coordinator Review Date
Chris Rhyne June 1986
Chris Rhyne December 1985
Chris Rhyne January 1986
Chris Rhyn.e April 1986
Chris Rhyne December 1985
Chris Rhyne Jaruary 1986
Robert Kayser December 1985
David Eberly April 1986
Nestor Aviles February 1986
Nestor Aviles March 1986
Robert Kayser April 1986



Attachment B

List of Guidance Documents Ugsed in Preparing the PAT Reviews

Construction Quality Assurance for Hazardous Waste lLamd Disposal
Facilities, October, 1985, EPA/530-Sw-85-021.

Procedural Guidance for Reviewing Exposure Information
under RCRA §3019, September, 1986, Directive Number 9523.00-2A.

Draft RCRA Guidance Document: Landfill Design--Liner Systens and
Final Cover (Chapter E only): July, 1982.

Criteria for Identifying Areas of Vulnerable Hydrogeology Under
the Resource Conservation and Recovery Act--Statutory Interpretive
Guidance (July 1986, Interim Final) NTIS No. PB-86-224946.

Interim Status Surface Impoundments, Retrofitting Variances, July 1986,
NTIS No. PB-86-212263.

Minimum Technology Guidance on Double Liner Systems for Landfills and
Surface Impoundments —Design, Construction and Operation, Draft
May 1985, EPA/S530-SW-85-013.

Permit Guidance Marual on Hazardous Waste Land Treatment Demornstrations,
July 1986.

Permit Guidance Marnual on Unsaturated Zone Monitoring for Hazardous
Waste Land Treatment Units, April 1986.

RQRA Graund-Water Monitoring Technical Enforcement Guidance, October 1986.

Supplementary Guidance on Determining Liner/lLeachate Collection
System Compatibility, Effective Date 8/7/86, Directive Number 9480.00-13.



Attachment C 2/27/87

Land Disposal Permit Assistance Team (PAT)

Current Organization and Staff

Assistance Branch
Suzanne Rudzinski, Chief (382-4761)

Land Disposal Permit Assistance Section
Terry Grogan, Chief (382-4692)

*..Chris Rhyne (Civil Engineer, 382-4695)

- Disposal Design & Operating Stds
(liners, leachate collection)

- Liner Compatibility '

- Closures (clean-up standards)

°* Bob Kayser (Chemist, 382-4536)

- Exposure Assessments
- Chemical Analysis
- Appendix VIII Monitoring

Janette Hansen (Geologist, 382-4754)

- Ground-waﬁor Monitoring
- RFA Technical Assistance
- Corrective Action Technologies

Mark Salee (Environmental Scientist, 382-4755)

- ACLs _
- Risk Assessments
- Ground-water Protection Regulations

° Dave Eberly (Civil Engineer, 382-4691)

- Disposal Design & Operating Stds

- Construction QA; Liquids in Landfills

= Closures (caps)

- Surface Impoundment Retrofitting and Waivers

° Amy Mills (Geologist, 382-3298/4692)
- Ground-water Monitoring

- Corrective Action
- RCRA Technical Ground-water Staff Meetings
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SURJECT: Summary of Recent “ermit Assistance Team

(PAT) mments
—
TROM: 4er;a'droq2g, Program Manager

Land Disoosul PAT Program

TO: Permit Section-Chiefs
Regions I - X

The OSW Permits Branch plans to provide a semi-annual report
summarizing major issues that PAT members address in their reviews
of specific Part B applications. These reports will cover issues
that are of national interest rather than strictly site-specific
interest. The attached report is the first in this series; it
summarizes generic issues addressed in PAT comments prepared for
nine land disposal Part B applications reviewed during 1985. We
hope the recommendations provided in this summary of recent PAT
comments will be helpful for permit writers encoauntering similar
situations at other RCRA facilities. Therefore, we encourage you
to share this report with your staff and State pemit writers.

- Since this report is the first attempt to derive written
national suggestions fraom site-specific PAT commants, we are
very interested in your reaction. Please let ms know if the
report and current format are useful. Is the level of detail
provided here adequate? Would you like to see the original
PAT comments for specific sites or some other form of guidance?

Attachment A to the report lists the facility names, Regions,
and PAT reviewers for each application included in this report.
Atcachment B provides a current roster of the members and expertise
of the Land Disposal PAT staff.

cc: Marcia Williams
Bruce Weddle
Jack Lehman
Eileen Claussen
Lloyd Gusrci
Peter Guerrero
Truett DeGeare
Ken Shuster
Jerry Kotas
Sylvia Lowrance
Mark Greenwood
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SUMMARY OP RECENT PERMIT ASSISTANCE TEAM (PAT) COMMENTS

Sampling Procedures

l) Filtering Ground Water Samples

The practice of filtering ground water prior to analysis can
remove contaminants sorbed onto particulates which can give
misleading indications of ground water quality. The

August 1985 Draft RCRA Ground-water Monitoring Technical
Enforcement Guidance Document recommends that ground water
samples collected for metals analysis should be split into
two portions. One portion should be filtered through a 0.45
micron filter and analyzed for dissclved metals. The
recommended approach for the second unfiltered portion is to
use a mild acid digestion method (e.g., Method-3010, Sw-846)
to yield total recoverable metals. Any difference in
concentration between the total and dissolved fractions may
be attributed to either the original metals content of the
particles or to the migration of dissolved metals onto

the particles.

2) Bailers

The composition of bailers is important when monitoring for
certain types of constituents. For example, brass bailers
should not be used when sampling for metals because brass can
introduce metallic ions into the samples.

The Use of Models

l) Unusual Ground Water Situations

In situations where aquifers are composed of highly
stratified sediments or have other unique features, most
current mathematical models may not accurately predict
aquifer characteristics. Therefore, the model used should
include a trial-and-error phase, in which computed drawdowns
are matched with observed field drawdowns. A recommended
reference is: Land, Larry F., "Utilizing a Digital Model to
Determine the Hydraulic Properties of a Layered Aquifer®
Ground Water v.l5, no. 2 pp 153-159 (1977).

Applying sth Corrective Action Requirements to Releases
from Process Areas

1) Interpretation of “SWMU®
| A facility is underlain by contaminated soils and ground

water resulting from prior releases froam process areas.
Draft policy guidance (January 30, 1985) interprets the temm
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"solid waste management unit" (SWMU) to exclude accidental
spills from production areas. However, the contamination at
this facility appears to be the result of routine,
deliberate, and systematic discharges from the process area.
Such deliberate deposition qualifies the process area as a
de facto SwWMU.

Request for a Liner Exemption

1) Liner Exemption Based on Design Concept

A facility applied for an exemption from the landfill liner
and leachate collection and removal system requirements of
§264.301. The owner/operator claimed that the landfill
unit will not result in migration of leachate from the unit
due to its intergradient design. The unit is located
within the uppermost aquifer and the net migration of water
is into the unit. Theoretically, migration of contaminants
out of the unit will be prevented since this is counter to
the inward flow of water. However, this design does not

qualify for a liner exemption, which requires that the unit
prevents the migration of hazardous constituents into
ground or surface water at any future time. Although the
net flow of ground water is into the proposed facility,
under certain conditions (i.e., when the waste reaches
saturation) constituents can be expected to migrate out of
the waste and eventually out of the unit.

Stabilization of Bulk Liquids
l) Acceptable Chemical Stabilization Techniques

To treat bulk hazardous liquids, owner/operators must
demonstrate that the ‘'treatment' applied to the liquid is
not absorption. Chemical stabilization is one treatmsnt
alternative for bulk hazardous liquids. Stabilization
technologies commonly used include Portland cement-based
processes and other pozzolanic processes using lime
products and materials such as fly ash, ground slag, and
cement kiln dust.

2) Demonstrations of Stabilization

After chemical transformation has occurred, the end product
should pass the Peint Filter Liquids Test finalized on
April 30, 1985 (S0 PR 18370). In addition, the owner/
operator must demonstrate that the waste has been
adequately stabilized. EPA (s in the process of
recommending a performance standard to help owners/
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operators and permit writers determine whether a process
is "chemical stabilization" (as opposed to absorption).
This standard uses an unconfined strength test to make
the determination. The owner/ operator has the option
of proposing a different methodology as long as adequate
stabilization can be demonstrated.

Corrective Action

1) Regulatory Status of Contaminated Ground Water

John Skinner's memo of December 26, 1984, states that
contaminated ground water collected and derived from a
listed waste or hazardous due to presence of.a
characteristic is a hazardous waste and subject to
Subtitle C regulations. Therefore, owner/ operators
proposing a corrective action such as counterpumping
must manage such collected ground water as a hazardous
waste. The Part B application must include the

procedures used to manage ground water so that they can
be evaluated.

2) Removal of PCP by Activated Carbon

Passing contaminated water through activated carbon
usually works well for most organic chemicals. However,
the applicability of this method for PCP (penta-
chlorophenol) may be questionable. The phenolic group
in PCP is weakly acidic (pKg = 4.7) and PCP will ionize
in neutral water. In the ionic form, the compound is
highly water soluble and its affinity for carbon
severely reduced. Specific data must be provided
(e.g., from bench or pilot studies) that demonstrate
the applicability of activated carbon in removing PCP.

3) Permit Specifications

Corrective action programs, when warranted for regulated
land disposal units, must be specified as part of a
facility's permit. The permit should include the basic
measures to be taken for the corrective action, and
predict when the goals of the corrective action plan will
be met. Any future changes in the specifics of the
corrective action program would entail a permit modif-
ication. It is important that the owner/operator
adequately define the zone(s) of contamination, aquifer
hydraulic characteristics, and the haszardous constituents
in the groundwater. The owner/operator should conduct
pilot pump tests to verify the performance of any counter-
pumping installation if necessary.
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ACLs .
1) Use of Acceptable Surface Water Limits

when the only exposure to ground water contaminants ig via
surface water, then it is possible to base the ACLs on
acceptable surface water limits for the contaminants
present in the ground water and to use a surface water
dilution factor to derive the ACLs. The dilution factor,
however, must be sufficiently conservatile relative to the
assumed stream flow. In general, the owner/operator should
assume a 7-day, lO-year low flow, The dilution
calculations should only consider mixing within some
State-approved zone and will depend on the ground water
loading to the river.

Owner/operators intending to use surface water dilution in
an ACL application must prepare a surface water analysis to
determine the cumulative impact on the river. The analysis
should include upstream, downstream and point of discharge
sampling for the Appendix VIII constituents present in the
ground water.

The actual ground water discharge to a surface water body
must be verified by appropriate ground water delineation
methodology. It is not sufficient to assume that all
ground water discharges to a surface water body. It must
be demonstrated that ground water flow does not go under
and beyond the surface water body.

2) Potential Point of Exposure

In an ACL submission, the applicant must address the on-
site use of ground water as well as any use downgradient of
the facility. Ground water exposure is assumed to be at
the facility's waste management boundary unless there are
use restrictions on-site. The fact that ground water is
not currently used is not sufficient evidence to assume no
potential exposure. If ground water use restrictions,
i.e., deed restrictions, are implemented on-site, then the
property boundary is assumed to be the potential point

of ground water exposure. If the point of exposure is at a
surface water body, ground wvater use restrictions should be
in effect from the waste management boundary to the point
where ground water discharges to surface wvater.

When calculating exposure through surface water in order to
determine an ACL, surface water exposure should be based on.
exposure immediately outside the mixing zone. Applicants
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cannot assume that water consumed will be treated prior to
consumption because the criterion is not technology-based
and exposure must be estimated adjacent to the mixing zone.
For surface waters, the potential point of use is at the
shoreline or area of the waterbody where contaminated
ground water discharges. The requirement that the point of
exposure is at the edge of the mixing zone is primarily for
the protection of the environment, as the ACL guidance
stresses the importance of protecting the environment as
well as human health. Aquatic toxicit}y data should be
compared with human toxicity data to determine limiting
effects of the constituents of concern. Information should
be submitted on aquatic habjitats adjacent to ground water
discharges to the surface waterbody. Special attention
should be placed on bicaccumulation of hazardous
contaminants by benthic organisms and fishery resources.

3) Modeling Information Required for ACL Demonstrations

. Modeling degradation and attenuation of constituents
between hazardous waste management units and a potential
point of exposure is a valid method for developing ACLs.
However, all modeling must be substantiated by sufficient
information and sampling. Model documentation is necessary
for most ACL proposals. Por example, applicants must
provide the full name of all models used as well as
documentation on why and how the model was applied.

4) Groubinq of Toxic Contaminants

Grouping can mask the effects of individual chemicals.

In addition, degradation products can be lost in grouping
schemes. Nevertheless, the ACL guidance allows grouping of
hazardous constituents in order to simplify the ACL demon-
stration. The burden of proof that a grouping of
constituents is appropriate is on the owner/ocperator.
Exposure pathways and metabolic endpoints for each
constituent must always de considered when determining
appropriate groupings. The fate and transport mechanism,
not concentration and volume, are the most important
factars for choosing the most mobile constituents within

a grouping. :



Facility

Allied Chemical

Chem Waste
Management

Ciba-Geigy

Eaton Corp

G.E. Waterford

Hytek

International
Paper

Permapost

USPCI
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Attachment A
PAT Reviews Included in This Summary
Region _ PAT Coordinator
III Amy Mills
v Chris Rhyne
v Rich Steimle
v Amy Mills
II Amy Mills
X Amy Mills
\'2 98 Vernon Myers
X Robsrt Kayser

i Robert Kayser
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Attachment B

OSW Permits Branch

Land Disposal Permit Assistance Team (PAT)

° Terry Grogan, Manager (382-4740)

Current Staff:

® Chris Rhyne (Civil Engineer; 382-4695)
- Disposal D & O Standards
(liners, leachate collection)
- Closures (caps, etc.)
- CERCLA sites

° Bob Kayser (Chemist; 382-4536)
- Appendix VIII Monitoring
- Waste Analysis
- Exposure Assessments

¢ Nestor Aviles (Chemical Engineer; 382-2218)
- Land Treatment

® Janette Hansen (Hydrogeologist; 382-4754)
- Groundwater Monitoring
- Corrective Action
- PA/S! Field Test and Training

®* Mack Salee (Environmental Scientist; 382-4740)
- ACLs
- Exposure/Risk Assessments

¢ Dave Eberly (Civil Engineer; 382-4691)
- Disposal Standacds

® Vacancy (Geologist)

Others:

® Mickey Hartnett (Envirommental Engineer; 382-4755)
- On detail from Region IV to develop program
for Corrective Action technical assistance.

® Rich Steimle (Hydrogeologist; 382-7912)
-'On detail to Ground Vatecr Task Focce.

¢ Amy Mills (Geologist)
- On academic leave until 1/87.
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MEMORANDUM

SUBJECT: Summary of Permit Assistance Team (PAT) Comments

FROM: Sylvia Lowrance, Dt:octog&%}nC\,uki, :ig‘__w
-562

Office of Solid Waste (WH

TO: Hazardous Waste Management Division Directors
Regions I-X '

Attached is the third in a series of periodic reports which
summarize major issues that PAT members have addyessed in their
reviews of specific Part B applications, permits and closure
plans. (The first and second PAT summary reports vere issued
on March 14, 1986 (OSWER Policy Directive No. 9523.00-14) and
March 39, 1987 (OSWER Policy Directive No. 9523.98-12),
respectively.) These reports cover issues that are of generic
national interest rather than strictly site-specific interest.
The attached report includes reviews conducted by the Land
Disposal PAT from September 1986 thru April 1987. 1In order to
ensure that the report reflects current EPA policy and guidance,
we obtained reviev comments from all divisions in OSW and from
the Office of General Counsel.

We hope that the recommendations provided in this document
will be helpful for permit writers encountering similacr
situations at other RCRA facilities. By sharing the PAT's
suggestions from a few sites, wve hope that permit decision-
making will be somevhat easier and faster at many more sites
nationally. We encourage you to distribute this report to your
staff and State permit writers. To make that easier, I have

enclosed multiple copies of the report.

Attachmamt A to the report lists the facility names,
Regions, PA® coordinators, and dates for the revievs summarized
in this repert. Attachment B provides a list of guidance
documents and directives used in preparing the PAT reviews.
Attachment C provides information on user access to the
Hydrologic Evaluation of Landfill Performance (HELP) Model.
Attachment D is a memorandum addressing the RCRA regulatory
status of contaminated ground water.
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SOMORY OF PERMIT ASSISTANCE TEAM (PAT) COMMENTS

Ground=water Monitoring
1) Well Develooment

An owner/operator indicated in his/her permit aoplication that
extracting the required well volumes by bailing prior to sampling,
removed fine materials that were ‘trapped during well installa-
tion'. This sample extraction that occured over & year of monit-
oring resulted in additional well development.

Prover well develotment, as described in the RCRA Ground-water
Monitoring Technical Enforcement Guidance Document (TEGD)
(Reference 11), recuires that the wells be clay and silt free.
Turbid ground water promotes biochemical activity and possible
interference with ground-water sample cquality. Turbidity
readings over 5 nephelametric turbidity units (N.T.U.) may be
grounds for reijecting samples from a monitoring well. TEGD
provides a decision chart for turbid ground-water samples.

The quality of any monitoring data that was obtained fiom
improperly developed wells is cuestionable.

2) Avoropriate Well Construction Materials

Several facilities have used polyvinyl chloride (PX) as
monitoring well construction material in the saturated zone.

PVC i{s not an inert material and constituents such as phthalate
and tetrahydrofuran in ground-water sarvles have been attributed
to PC well casing or pice solvents. PV materials can be

used, however, in composite well construction where P\ or
other non=inect material is used above the saturated zone while
inert materials are used in the saturated zone. The TEGD
(Refezence 11) provides a complete descriotion of approoriate
sonitoring well construction materials.

e o facility has alreadv installed wells with materials that

a0k oot the TEGD recnirements, it is not necessary that the

mnitoring system be replaced and the data discarded. A

peoperly constructed and located comparison well can be installed
and sampled. Comparison of data from the nev well with the
existing data will determine {f constituents detected (n the
older wells, such as phthalate, are due to the PVC materials or
to contamination of ground water from other sources.

3) Calculation of Purge Volume

A commonly encountaered erroc in samoling procedures involves the
calculation of the evacuation volume prior to sampling. The correct
calculation should include the volume of water in the gravel pack
as we'l as the volume of wvater in the casing. With a small diameter
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casing (e.g. 2 inches), the actual boring may be much larger. The
water in the gravel pack can represent a significant percentage of
the well volume and should be removed in order to sample the
acuifer correctly.

4) Acpendix IX

In the July 9, 1987, Pederal Register, EPA pramulgated a new list
for ground-water monitoring, Apoendix IX to Part 264, which will
‘replace the Appendix VIII monitoring requirement. Existing Sw-846
methods are adecuate for the compounds listed on Appendix IX.

(See Reference 4 for the final Appendix IX list)

Apoendix IX is a list of chemicals taken from Appendix VIII for
which it is feasible to analyze in ground-water samples. In
addition, Appendix IX contains 17 chemicals routinely monitored
in the Superfund program. :

S) Use of Accelerated Monitoring Schedules g

A facility which was deficient {n the ground-water monitoring
section of their Part B Application was requested to isprove their

monitoring network by drilling more wells and developing them
properly. Once these deficiencies ace corrected, an accelerated

ground-water monitoring schedule, saling four times within four
months, was cecommended.

This recommendation, which was designed to bring a facility into
cuupliancet: soon as possible, is in aeco:dnnc: with th;.rmnd-
ations in RCRA Ground-water Monitori iance Order Guidance
(Reference 10). Wwhen scheduling the acce onta monitoring, the
facility could schedule one umung event after a significant
rainfall, the second event after 3 dry period and the remaining two
events can be interspersed within the four month time frame. At the
site in cuestion, this sampling scheme should allow data representat:
of the site to be obtained auickly. Note, however, that this type
of an accelerated sarpling scheme ma@-not be appropriate for all
facilities in all locations.

6) Maintenance of Ground-water Monitoring Networks

Grommd-water monitoring networks that will be used during the life
of the facility and its closure period, will need at least some
msintenance in order to assure that representative samdles are being
obtained. Often the maintenance needed will be cedevelopment of the
monitoring well. The inital pecformance of a well should be determ-
ined and anw significant changes over time may indicate the need
for oeciodic redevelooment or a maintence assessment. In other
cases, such as after severe damage by accidental oc natural occur-
cences like flooding, well replacement ssy be warranted.
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A contingency plan should be prepared by the facility addressing

the proposed course of action should the integrity of the monitoring
wells become damaged. The reculations ($264.310(b)(3)) clearly
reuire the owner/operator of a landfill to maintain their monitorirx
well network during closure period. However, aporopriate lancuage
should be included in the permit to make adequate maintenance of the
system during the life of a unit and its closure period a permit
condition. While not absolutelv necessary for enforcement, further
elaboration of the recuirements will clarify the duties of the
owner/ocoerator. .

Landfill Desian
1) Definition of Replacement Unit

A replacement unit, as defined in the preamble to the Pinal Cod-
ification Rule; Hazarduus Waste Management System (50 FR 28706,
July 15, 1983) is a "unit that is taken out of service and emptied
by removing all or substantially all the waste from it"® prior

to being reused. A facility planned to dewater half of an interim
status surface impoundment that is bisected by an underwater dike
and to route all incoming waste to the southern portion. The
northern section was scheduled to receive consolidated waste

from several other imooundments and to close as a landfill.

The northern section, however, meets the criteria of a ‘replace-
‘ment unit’ since the deposition of the original waste material
has stopped, substantial dewatering is planned and placement

of waste from other units is to occur prior to closure.

Under §3015(b) of HSWA, facilities authorized to operate under
§3005(e) shall be subject to the rininum technological recquirements
of 3004(e) for each replacement or lateral expansion of an existing
landfill or surface impoundment. The north section must be retro-
fitted to satisfy these recuirements before the deposition of the
waste from other units can begin.

The southern unit, as an existing surface ispoundment, becumes
subject to the minimm technological requirements and sust be
retrofitted if it continues operation atter November 8, 1988
pec $3005(3), unless a weiver is obtained.

2) Doulld Liner Waiver Petitions

Another facility recuested a2 weiver from the double liner requite-
ment for a new unit based upon Section 3004(0)(2), which allows

for an exemption to the double liner recuiremsnt if “alternate

design and operating practices, together with location chacacteristics,
will prevent the migration of any hazardous constituents into the
ground water or surface wvater at least as effectively as such

liners ot leachate collection systems®.
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The proposed bottom 1iner design is a 2-ft layer of com-

pacted material with § x 10-6 g/nc pemabiﬁty. This bottam
1iner desicn is substandard because it does not meet the requireme.
of section 264.221(c) (3-foot layer of recompacted clay of at
least 1 x 10~7 cn/sec rermeability). Since the design does not
meet the requirements of §264.221(c), location characteristics

or overating practices must compensate for the deficiency, as
allowe? under §264.221(d). This unit is O receive wet sludges anc
an unusually larqe amount of leachate is expected. The owner/ -
operator did not present anv operational reason to grant the
cetition. Similarlv, the location of the unit would not prevent
micration of hazardous constituents to the ground water because
ground water is tvoically near or at the surface. Thetefore,

the PAT saw no comnelling evidence that hydrogeclogic conditions
would favor a variance.

Since this alternate double liner design did not satisfy the
§264.221(4d) criteria for preventing migration to ground water

at least as effectively as a double liner system under $264.221(c),
and location characteristics and operational practices did

not compensate for the liner design, the PAT recommended that the
petition for a double liner waiver not be granted.

3) Determination of Buivalent Liner Design

The PAT reviewed a proposed double liner design in order to
verify that it meets the general minimumm technology requirement
set forth in Section 3004(0)(1)(A)(i). The liner design was
campared to the interim statutory design found in Section
3004(0)(S)(B) of BSA and codified in $264.301(c).

The comparison was conducted on a layer by layer basis. The pro-
posed primary leachate collection system, the top liner and

the secondary leachate collection system for the facility were
either identical or exceeded the Acency's recosmended specifications
for the interim statutory design. The secondary liner system, how-
ever, varies significantly from the -mm.’ statutory design which
may be satisfied by at least 3 feet of 10~/ aw/sec compacted clay
ot other natural material. The proposed bottom liner will con-

oim of an 80 =il high density polyethylens (RDPE) liner to be
isgAnlled immedistely over an existing ethylene propylene rubber
(BFE 1iner and an existing leak detection system. Before instal -
lation of the bottom liner, the EPDNM liner will be cleaned and

the seans tested for leaks. The HDPE liner will form a compression
£it over the existing liner and its seams will be constructed
perpendicular to the existing linet's seams.

The interim statutery design requires that a bottom liner be
designed, operated and constructed to prevent the migration of

any constituent through such a liner during the operating and post-
closure monitoring period ($3004(0)(S5)(B)). The PAT concluded
that a carefully constructed cedundant PML bottom liner should

-“
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result in a liner that controls migration as well as, or better
than, 3 feet of 1 x 10‘%.& clay. As long as waste/liner
compatibility is clearly demonstrated, a system constructed of the
proposed components was determined to be equivalent to the interim
statutory design.

4) Calculation of Leachate Volume for Collection System Design

An engineer for a facility desianed the leachate collection system
for their new landfill based upon leachate volume estimated from
calculations using Moore's Emuation (see Permit Writers' Guidance
Manual for Hazardous Waste Land Treatment, Storage and Disposal
Facilities, Reference 7). While the use of this ecuation is ac-
ceptable, the equation best applies to a long term, steady-state
imoingement rate and not to short-terw §torm events. In order to
most accurately consider variations in rainfall data such as
storm events, the HELP (Hydrologic Evalustion of lLandfill perform-
ance) model is preferred. This model is available to any engineer
or technically trained individual for evaluating the design of
leachate collection systems. See Attachment C for information on
obtaining the user quide and software package.

S) Cap Design Modifications

A facility oroposed several modifications to their cap design spec-
ifically to reduce erosion potential. The soil layer was increased
from two feet to three feet. The increased soil depth, plus the
presence of a drainage layer and geotextile material, mitigates
the impacts of frost action. :

The facility also proposed to use roughened HDPE membrane as the
_synthetic liner over the clay layer in order to reduce the potent-
ial for sliding. The friction angle between the roughened mambrane
and the clay is 29 degrees, a significant increase over the
friction angle between a smooth mewbrane and the clay layer. A
potential peoblem with the use of ¢ HDPE membrane is its
limited commercial availability at time.

Anchot trenches have also been proposed to tie down the liner,
£ilase and drainage layer material for the purpose of increasing
sl stability. The trenches act as drainage conduits as well,

inoreesing the efficiency of the drainage systea.
6) Ose of & Test Plot to Support an Alternate Cover Design

A facility proposed a cap design that is st?uuantly different
from the recommended design criteria specified in the July 1982
Draft Guidance Document: Landfill Desjgn—Liner Svstems and Pinal
Covet (Reference 2).
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The final cover, based upon the Quidance, should have two or mot
feet of "soil capable of sustaining plant species®. The facilit
proposed that the cap will be camprised of 24 inches of compacte
Ponce clay, 18 inches of compacted caliche and 6 inches of

ated, uncompacted caliche. Caliche is a limestone deposit that
is found in arid regions. This soil, when in contact with moist.
could harden like concrete and may not sustain vegetative growth.
The proposed plant specie, weeping lovegrass, is not indigenous
to the area and has roots up to 18 inches in length, which ig
longer than the 6 inch vegetative layer could support.

The best alternative for this facility would be to redesign theit
cap to conform to the specifications in the quidance. However,
they can use cap camponents which differ from the recommended
desion {f the facility constructs a test plot in order to demon-
strate that the proposed material will support o vegetative cover.

7) potential for HDPE Pailure

An engineering report prepared for a landfill liner design indicat
that the material to be used as a sub-base under an HPDE liner
showed differential settlement of up to 1.5 feet over a horizontal
distance of 2 feet. .

The engineering report assumed that the HDPE membrane could tolerat
such settlement, but research has shown that HDPE liners usually
fail along a narrow area. Stretching & localized imperfectionm,
such as a shallow scratch, over the 1.5 feet differential settle-
ment could result in a hole in the liner.

The facility should prepare a stable base under the HPDE liner as
recuired {n $264.301 (a)(1)(ii).

Land Treatment Units
1) vaste Characterization/Maste Analysis Plan

A petroleum refinery is undertaking a-land treatment demonstration
but has not adecuately characterized its waste. A waste analysis
plan according to the requirements of $8264.271(b) and
264.272(c) (1) (1) must include testing for Appendix VIII constit-
uslhe that are reasonably expected to be in or derived from the
vasle: The waste analysis plan for refinery wastes should
inclade testing for the ZPA approved subset of Appendix VIII
constituents found in petroleum wastes (e.g., the "Skinner List").
The Permit Guidance Manua] on Hazardous ¥agte Land Ireatment
ggmmm (heference 5) should be referred to for a complete

iscussion on, the development of waste analysis plans. Appendix D
in reference S provides a copy of the list of Apoandix VIII
constituents that msay be found in petroleum wastes.
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2) Demonstration of Land Treatability

A facility based {ts land treatment demonstration on the degradation
of the oily fraction of the wastes and on the immobilization

of lead and chromium :n the soil. They did not account for the
trfeatment of any other Appendix VIII constituents detected in

their waste. This same facility only conducted the feasibility
test program using leachate colum tests. These tests will

provide information on the loading rate of the soil, but will

not be able to determine the site/soil assimilative capacity.

Section 264.272 requires that the owner/operator must demon-
strate that hazardous constituents in the waste can be complete-
ly degraded, transformed or immobilized in the treatment zone.

A properly conducted demonstration should evaluate all the pro-
cesses involved in a land treatment unit including degradation,
transformation and immobilization. A toxicity study, which
identifies toxic loading rates and evaluates the impact of the
wastes on indigenous soil microorganisms, should.be conducted.

A transformation/detoxification study, which is also a necessa-
part of the demonstration, should provide information on the
decrease in toxicity of the waste/soil mix to soil microorganisms
over time. Reference $ provides complete information on the
components of a good land treatment demonstration.

3) Control of Soil Moisture

A saturated land treatment unit is unable to accept sludoe with

a high quantity of water since these conditions would promote
anaerobic conditions in the treatment zone. These conditions
would lead to a decrease in microbial degradation of organics

and the migration of run-off containing large amounts of hazard-
ous constituents. An owner/operator at a facility where satura-
tion of the unit is possibile, even during a poction of the

year, should conduct studies to msasure and control soil moisture.
A water balance for the facility that accounts for seasonal
changes should be part of such a study.

4) Selection of Principal Bazardous Constituents (PEC)

PEED are defined in §264.278(a)(2) as "hagardous constituents
contained {n the wastes to be applied at the unit that are the
most difficult to treat, considering the combined effects of
tion, transformation and immobilization®. Therefore,
the PRC. for any land treatment unit can only be selected after
the completion of an adecuately designed land treatment dewmon-
stration (seeprevious item 2). PHCS are those hasardous con-
stituents that have the lowest site/soil assimilative capacity.
Constituents selected should also have a low to moderate vapot
pressure 80 they will not volatilize from the waste shortly
after application. The criteria for the selection of PECs {s

covered in Reference S.
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5) Permitting of Land Treatment Units

After several years of an on-going land treatment demonstration,
a facility still has not proven that their unit can degrade,
transform and immobilize the hazardous constituents in their
waste. A satisfactory land treatment demonstration will require
more effort, time and a large investment by the applicant.

The land ban restrictions for the 'California List' or 'first
third' waste constituents will affect most of the current land
treated wastes. Due to the potentially short life of certain

land treatment units, the owner/operators of units that have

not demonstrated satisfactory treatment should be requested to
consider closure of their land treatment unit. As stated in

OSWER Policy Directive 9486.00-2 (Reference 6), any Part B defic-
iencies should be addressed quickly. Only one Notice of Deficiency
should be necessary for the applicant to submit a complete applic-
ation. If they are unable to quickly correct the deficiencies,

the Region should consider permit denial.

§) Presence of High Water Table in Limited Areas of Unit

puring a land treatment demonstration, a land treatment unit was
observed to have two central areas that had a seasonal high water
table within 3 feet of the treatment zone. The facility proposed
to use a pumping system to lower the water table.

While the treatment zone in any land treatment unit, per $264.271
(c)(2), must be at least 3 feet above the seasonal high water

table, a costly pumping system is not the only alternative to
achieve this standard. The facility may clean up the areas with

a high water table and discontinue their use for the treatment of
wvaste. Clean up entails the removal of soil from these areas and
placement of the so0il in the active treatment unit. WNew soil should
be revlaced in these areas and the areas should be fenced off. 1In
effect, this land treatment unit could be cperated as two smaller
units separated by the high water table areas.

7) Issusnce of an Dmmediate Pull-Scale Pacility Permit

A facility with an existing interim status land treatment unit
smitted a carefully prepared, complete land treatmant desonstra-
ticn as pert of their permit application. The demonstration
addressed all the recuirements of Subpart M - Land Treatment,
identifed all the potential problems encountered at the unit and
provided measures that will be isplesented to correct these problems
Because the demonstration addressed all Agency ctequitements, the
{ssuance of a full operating permit wvas tecommended instead of a

two-phase permit.
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Permit Issuance
1) Joint Permitting by EPA and a State

Facilities located in a State which has been authorized for the

RCRA ‘base program', but not the HSWA provisions, may currently be
1ssusd joint State and Pederal permits which together constitute

the "RCRA permit". The State prepares the portion of the permit
covering non-HSWA matters. EPA should incorporate the HSWA provisio
into the state issued permit oz, {f necessary, EPA may issue a
separate permit for HSWA requirements. In instances where a new
facility has a joint permit, the permittee must be informed that
construction cannot begin until both the State permit and the EPA
HSWA permit are issued (either jointly or separately).

2) Use of HSWA Gmibus Provision to Incorporate Land Disposal Restriction:
in Permits

A Region prepared & draft permit in which they used the 'amnibus pro
vision'(§3005(c)(3)) to incorporate proposed larid disposal restrictic
as a permit condition. The 'amnibus provision', as stated {n the
preamble to the Decamber 1, 1987 final codification rule (52 PR 4378t
gives EPA the authority to impose permit conditions above and
existing regulatory reuirements {f the current cequirements ace
inadequate to protect human health and the enviromment.

The self-implementing HSWA provisions, such as the land disposal
restrictions, supersede the $270.4 provision (i.e., "permit as a
shield®) which states that compliance with a RCRA permit constitutes
campliance with Subtitle C. Therefore, the land disposal restrictior
apply regardless of whether or not they are included in the permit.
OSWER Policy Directive No. 9522.00-1 (Reference 3) clarifies the sel:
implementing requirements of HSWMA.

To simplify enforcament and to clarify the duties of the owner/
operator, however, the PAT recommends that permits issued after land
ban or other self-implementing HSWA regulations incorpocate the
reuicenents of those regulations, as they apply to the specific
facility. In the case under discussion, since the restrictions rule
wvas oaly at the time, the PAT recommended that the

t not n specific conditions for these restrictions due

to the 1likelihood of changes in the rule.
3) diting of Permit Content prior to Issuance

Several Regions have prevared draft permits with unedited oortions
of the permit. application appended to the permit. Unedited attach-
ments may not correspond with the wording in the body of the permit
and some sections may be contradictory or confuse recquictements in
the permit. Permit conditions need to be precise.
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Appending Part B sections that are not relevant to the permit may
#san that any operational changes affecting subjects within those
sections, however insignificant, may require a permit modification.
"I.'he PAT recommends that all portions of the permit be reviewed for
applicability, importance and clarity."

4) Permit Lanquage

A permit prepared for a container storage area gtated that the
permittee can "store a maximum of 600 drums in the container storage
area”. Because the permit is an enforceable document, the permit
langquage must be precise. This statement implies that the only
containers to be stored at this facility will be drums. The lanquac
should reflect all the types of containers to be stored at this )
site.

S) Methods for Establishing Background

The use of the minimum detection limit (MDL) to establish background
as a ground-water protection standard is an acceptable method.
However, the permit should reference the appropriate analytical
methods in SW-846 (Reference 13) and specify target detection
limits. The new list of Appendix IX to Part 264 includes od
methods and practical quantification limits (See Reference 4).

6) Permit Condition for Corrective Action Site Investigation

A facility has several abandoned waste disposal ponds (SWMUs)

from a previous owner. Based on the results of the RCRA Pacility
Assessment, the units to be evaluated in the facility's RCRA Pacilit
Investication (RPI) should be specified as a permit condition.

Any comoonents recuired in the RPI, such as the characterization of
the nature and extent of contamination, the definition of pathways
tor migration, the identification of areas threatened by releases ar
the evaluation of interim measures, should also be specified in the
permit. The draft document, RCRA Packiity Investigation (RPI)
Guidance, July 1987 (Reference 9) be wnluIt.a.

A site investigation could {dentify.a release that does not recquire
{Aaadiate 1 measures because it is not currently a threat to
Inxzmn health or the environment, but has the potential to become a
threat in the future. Corrective actions under $3004(u) should not
be limited to releases that already pose a threat. The monitoring

of such a release for a reasonable period of time would be an
approociate permit condition.
Corrective Action
1) Location of the Point of Campliance WNells
Under Subpart P, once ground-water contamination i{s detected from
any regulated unit, the owner/operator is required to establish a

.10 -
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of c:wl.iam:e“r pf;tx) ne be : 1 o ireo.in §264.92. The potnt
mist established directl a
regulated unit(s). Y downgradient of the

Por corrective action programs under RSWA, however, specific monitor
ing wells, which were installed as part of the site investigation,
may be desicnated as POC wells. The POC wells £or non-requlated soli
w:ste management units should be identifed in the BSWA portion of
the permit. ‘

2) Treatment Requirements for Ground Water Removed During Corrective Actic

Permits including corrective action conditions for ground-water
treatment programs must not only include pumping and removal recuire-
ments but must specify treatment standards or methods of handling
contaminated ground water. Although ground water itself is not a
hazardous waste, ground water that contains hazardous waste leachate
must be managed asg if it were hazardous waste since the leachate

is subject to requlation under Subtitle C. Once the ground water

is treated such that it no longer contains a haZardous waste, the
water i{s no longer subject to Subtitle C requlation. See the memo-
randum from OSW to Region IV, "RCRA Regulatory Status of Contaminated
Ground Water®, November 13, 1986 (Attachment D). :

3) Selection of Appropriate Treatment hcmoiogiu

A facility proposed a corrective action program where contaminated
ground water was treated by air stripping. One of the organic con-
taminants, methyl isobutyl ketone (MIBK), i{s extremely soluble in
water and may not readily volatilize from acueous solutions.

The degree to vhich a contaminant leaves the water phase and enters
the air phase is dependent on the design of the systea employed and
on a combination of physiochemical characteristics. A substance's
solubility in water and its vapor pressure are key factors for
deternining whether a substance is amenable to air stripping. MIBK
tends to remain in the water phase instead of being released into
the air phase. Therefore, MIBK may not be a good candidate for remova
fram ground water by the air stripcping method presented by the owner/
opaTatoe. - -

Any technology that is approved as part of the corrective
measures at a facility must be based upon the type of contaminants
found, the level of contamination, and the technology's ability to
meet the treatment standard.

4) Bvaluating Air Emissions from Treatment Units |
Some treatment technologies do not destroy contaminants but remove

them from one medium, such as ground water, and then release them int
a second medium, such as air. Air emissions from treatment units,
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particularly those resulting from air stripping and other air relea:
technologies, should be considered by the permit writer before appre
4 corrective action plan. The owner/operator should be required to
determine stack emission rate estimates as well as perform dispecsic
modeling in order to determine if air emission controls are necessar

While volatile organics released to the@i: via air stripping are n¢
hazardous waste, releases of hazardous constituents to the air from

hazardous waste management or solid waste mm?cnnt units are subie
to corrective action authorities. The permit {or a 3008(h) order) s

address contamination of both the around water and the air resultinc

from waste management at the facility as necessary to protect human
health and the environment. °

S) Use of Pield Studies in Approving Bmerging Technologies

A facility proposed to clean up contaminated soil with an in-situ
bio-reclamation technology. When a facility proposes to use an
emerging technology, such as insitu treatment, which depends

upon site specific conditions, it is best to require a pilot scale
field study which is separate from any laboratory test. Experience
at Superfund sites has shown that methods that work well in the
laboratory may not work well in the field. The reverse may also be
true. In lieu of any specific Agency quidance, the PAT will be able
to provide assistance when evaluating the results of field studies.

6) verification Monitoring

Ontil HSWA corrective action policy on monitoring is established,
ground-water monitoring to verify that the ground-water protection
standards determined for hazardous constituents celeased from SWMUs
have been achieved under a HSWA corrective action should be similar
to existing monitoring requirements for compliance with ground-water
protection standards at requlated units. This monitoring should
include quarterly sampling and analysis of the POC wells for all the
contaminants specified in the ground-water protection standard. Ple
ibility, however, can be included in the HSMA corrective action perm:
After the first few years, for example, a different monitoring scheme

may be appropriate.

™he permit mey also include reuirements for monitoring of Appendix
IX amstituents "reasonably expected to be in or derived from the
vas” in the S0Us. The frequency of such monitoring (e.g.,
aapmlly) should be included in the permit.

7) Termination of BSMA Corrective Action Programs

Corrective action programs for releases from regulated units can be
terminated when the ground-water protection standard has not been
exceeded for three consecutive years (5264.100(£)). This approach
can also be applied in HSWA corrective action permits. The HSWA
permit, however, may also include a technical feasibility clause.
When the maximum possible reduction of contaminants from the ground
water has been achieved and the media (ground water) protection

-12 -
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standard is still being exceeded, further use of that technology may

not be required. At that point, if no other technology or combinati

of technologies will achieve any additional reduction in contaminant
' levels, the corrective action program could be terminated.

Miscellaneous Topics

Disposal of Non-hazardous waste in RCRA Regulated Units Wajver Request
for Liquid in Landfill Restrictions

A facility wished to dispose of non-hazardous dredge material in a
landfill that was undergoing closure after the loss of interim
status. The facility sought a waiver under §3004(c)(3), contending
that there is no alternative disposal site and that the liquid
condition of the dredge material will not present a cisk of contam-
ination to any underground source of drinking water.

The owner/operator did not meet the requirement of $3004(c)(3)(A)
which requires the demonstration that no reasonably available altern-
ative exists other than placement in their closing landfill. The
facility based their contention of no available alternatives on the
refusal of neighboring states to accept the dredge material without
dewatering. The facility did not adequately investigate all altern-
atives, such as the deposition of dredge material in a sanitary land-
£ill, which is considered to be an available alternative based

upon
the Statutory Interpretative Guidance of April 1986 (Reference 12).

The determination of ‘reasonably available' also involves technical
and engineering considerations. A dewatering option was never
thoroughly evaluated. If the dredge material could be dewatered to
pass the Paint Pilter Liquids Test, the cestriction in $3004(c)
would not apply. The disposal of nonhazardous waste in a landfill
that has lost interim status, however, is discouraged by Agency
policy. As stated in Gene Lucero's mamorandum of December 20, 198%
(Reference 1), the receipt of non-hazardous waste is acceptable
only if it doss not delay closure.

Criteria for the Referral of Pacilities to the Agency for Toxic Substances
and Disease Registry (ATSIR) under $3019

Three facilities, each in different Regions, have ground-water
contamination that has migrated off-gite. Releases at two of these
facilities have contaminated residential wells. At the third
fastlity while direct exposure to contaminated ground water has not
bemn documented, public concern about potential exposure is extreme.
Due to the history of contamination at these sites, the off-site
migration, and the promixity of the public, the assistance of

the Agency for Toxic Substances and Disease Negistry (ATSDR) is
wvarranted.

These sites were ceferred to ATSDR for a "health consultation®.

A health consultation by the ATSDR enables & Region to determine
what {nformation should be gathered (e.g., during & RCRA Pacility
Investigation) to allow the ATSDR to undertake & more detailed

e13 -
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health asgessment at a later date. This consultation could
address releases from all land disposal units (e.q. SwMUs) with
off-site migration, not just regulated units. see Reference

8 for detaiis on the 3019 process.

-1‘-
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PAT Reviews Included in this Summary

Facility
American Cyaﬁimid

Ashland Chemical Co.,
8.F. Goodrich

Dow Chemical
Fondessy Landfill
G.E. Waterford

Highway 36
International Paper Co.

IT Corporation

Lion O}

McOonnell-Oouglas

Mills Services

Ross Incineration Services
Shell 01}

United Technologies/
Hamilton Standard Site

Union Cardide
U.S. Pollution Control, Inc.
U. S. Stee!

Re91on

I1
J

Iv

v
v
19

VIII

Iv

Iv

VI
Il

19
Vi

__PAT Coordinator

Review Data

Chris Rhyne
Janette Hanien

Robert Kayser

Robert Kayser

Chris Rhyne

Chris Rhyne
Mark Salee

Dave Eberly
Janette Hansen

Janette Hansen
Robert Kayser

Chets Rhyne

Nestor Aviles
Amy Mills

Janette Hansen
Robert Kayser
Chris Rhyne

Nestor Aviles
Rob;;i Kayser

Dave Eberly
Janette Hansen
Dave Eberly

January 1987
January 1987
November 1986
March 1987
November 1986
December 1986

November 1986
March 1987

January 1987
February 1987

September 198¢
Fedbruary 1987
March 1987
February 1987
April 1987

April 1987
February 1987
March 1987
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Attachment B

List of Guidance Used in Preparing the PAT Reviews

1. "Accepting Nonhazardous Wastes After Loding Interim Status®,
Memorandum Gene Lucero, December 20, 198S.

2. Draft Guidance Document: landfill Design=--Liner Systems and
Pinal Cover, (Chapter E only), July 1982,

3. Effect of lLand Disposal Restrictions on Permits, Effective
Date 9/15/86, Directive No. 9522.00-1.

4. Pederal Register, vol. 52, 25942.

S. Permit Guidance Manual on Bazardous Waste Land Treatment
Demonstrations, July 1986.

6. Permitting of Land Treatment Units: EPA Policy and Guidance
Manual on Land Treatment Demonstration, Effective Date 9/17/86,
Directive 9486.00-2.

7. Permit Writer's Guidance Manual for Bazardous Waste Land
Treatment, Storage and Disposal Pacilities, October 1983.

8. Procedural Guidance for Reviewing Exposure Information under
RCRA Section 3019, September 1986, Directive No. 9523.00-2A.

9. RCRA Pacility Investigation (RPI) Guidance, Draft, April 1967.

10. RCRA Ground-water Monitoring Compliance Order Guidance, August
19850 “s

11. RCRA Gramd-Water Monitoring Technical Enforcement Guidance
Documeant,- Suptember 1986, NTIS No. PB87-1077S1.

12. Statutory Materpretative Guidance of April 1966, April 1986.
13- M M'fu Mlultil'q ”116 M.' m. Marcch 1”7-
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Access to HELP Mode] User Guide and Software
User Guides

Hydrologic Evaluation of Landfil Performance, Vol. I NTIS P88S-.100-840

Hydrologic Evaluation of Landfi1) Performance, Vol. II wTIS PB85-100-832

Software

c/o0 Or, Paul Schroder (601) 634-3709
Environmental Laboratony

Waterways Experiment Station
P.0. Box 83

Vicksburg, Miss, 391ap
Send 6 formatted blank discs
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[ 2 J UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
im}; WASHINGTON. 0.C. 20480
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SOUI0 WASTE anD EMERGENC agza:

MEMORANDUM

SUBJECT: Summary of Assistance Branch Pe:mitting Comments

)
, \

FROM: Sylvia Lowrance, Dxrecto;J P\ —~—— :
Office of Solid Waste 3‘9)

TO: Hazardous Waste Manaqement Division Directors
Regions I-X

Attached is the fourth in a series of periodic reports
which summarize major issues that Assistance Branch members
have addressed in their reviews of specific Part B applications,
permits and closure plans. (These reports were formerly called
the "PAT Summary Reports"; previous reports were issued in
March 14, 1986 ~(OSWER Policy Directive No. 9523.@@-14),

March 3@, 1987 (OSWER Policy Directive No. 9523.9@-12), and
March 360, 1988 (OSWER Policy Directive No. 9523.00-15)). These
reports cover issues that are of generic national interest
rather than strictly site-specific interest. The attached
report includes reviews conducted by the Disposal and
Remediation Section and the Alternative Technology and Support
Section from January 1987 to March 1988. 1In order to ensure
that the report reflects current EPA policy and guidance, we
obtained review comments from within OSW and from the Office of
General Counsel.

We hope that the recommendations provided in this document
will be helpful for permit writers encountering similar
situations at other RCRA facilities. By sharing the Assistance
Branch's suggestions from a few sites, we hope that permit
decision making will be somewhat easier and faster at many more
sites nationally. We encourage you to distribute this report to
your staff and State permit writers. To make that easier, I
have attached multiple copies of the report.

Attachment A to the report lists the facility names,
Regions, coordinators, and dates for the reviews summarized in
this report. Attachment B provides a list of guidance documents
and directives used in preparing the reviews.
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If you have any questions, comments, or suggestions on the
Summary of Assistance Branch Permitting Comments, please contact
James Michael at FTS 382-2231. -

Attachments
cc: RCRA Branch Chiefs DRS staff
Regions I-X ATSS Sstaft
Permit Section Chiefs Paul Cassidy
Regions I-X Les Otte
J. Winston Porter Art Day

Jack McGraw

Tom Devine

Jeff Denit

Bruce Weddle
Susan Bromm

Ken Shuster

Joe Carra

Jim O'Leary
Suzanne Rudzinski
Elizabeth Cotsworth
Jim Michael

Jim Bachmaier

Elaine Stanley

Lisa Friedman

Tina Kaneen

Fred Chanania

Matt Hale

George Garland

Tom Kennedy (ASTSWMO)
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SUMMARY OF ASSISTANCE BRANCH PERMITTING COMMENTS

January 1987 - March 1988

This is fourth in a series of documents summarizing some of
the comments provided to Regional permit writers by staff of
OSW's Asssistance Branch on permitting. It was formerly called
the "PAT Summary Report”.

This summary is organized into three sections. The first
section, lIssue Resolution, provides examples of issues that have
been raised at one or more facilities. This section covers
special situations where regulations or policy decisions were
applied to actual circumstances. The second section,
Recommendations, addresses comments routinely made to answer
questions on items often overlooked or poorly understood, and to
convey technical information. This section should be generally
helpful to the permit writer. Finally, there is a section
describing new guidance that may be of interest to the Regions.

ISSUE RESOLUTION
Ancillarv Equipment on Tank Svstems
1) Secondary Containment for Flanges and Joints

Threaded joints and flanges used in tank system piping vary
widely. Frequently, the Assistance Branch staff is asked
to clarify if a specific design is exempt from the
requirement for secondary containment.

An owner/operator asked if a joint consisting of a flange
bolted to a second flange is required to have secondary
containment. Bolted flange joints, that are above ground
and inspected daily, are not required to have secondary
containment; however, the completed and installed systenm
must be tested for tightness prior to use.

Secondary containment is intended to apply to any threaded
joint system, including threaded joints fabricated of
special materials such as teflon or plastic. Any joint
‘where waste may come in contact with the thread must have
secondary containment.

2) Secondary Containment for Ancillary Equipment
A facility submitted a design for a secondary containment

systen for the waste lines entering a neutralization tank.
The proposed secondary containment system was an existing
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trench that conveyed non-hazardous wastewater to the same
neutralization tank. The Assistance Branch was asked to
determine if the existing trench was acceptable as
secondary containment.

The hazardous waste pipe was to be suspended over the
existing trench which was adequately sized to contain both
the flow in the pipe, should a leak occur, and the maximum
volume of wastewater. Secondary containment, however, must
be dry in order to detaect any leaks from the hazardous
waste line. Once a release is detected, any waste must
then be removed. The proposed system, therefore, was not
acceptable.

The facility modified its proposal to include a dry trough
below the hazardous waste pipe. The second proposal met
the full intent of the secondary containment requirement
and wvas deemed acceptable.

New Tank Systemg

1)

The Status of New Tank Systems at Facilities Permitted
betwveen the. Promulgation and Effective Dates of the New
Tank System Regulations

Any tank system installed after July 14, 1986 is, by
definition, a new tank system. About six months fall
between this date and the effective date of the revised
Federal regulations (January 12, 1987). For tanks subject
to RCRA standards but not HSWA, this time lapse is even
more pronounced in States that had pre-HSWA authorization
and have additional time to adopt equivalent tank system
regulations. Can permits issued during this time lag
reflect the intent of the revised tank regulation?

In the case of a State-issued permit, the permit must
reflect the State statutory or regulatory requirement in
effect prior to final permit disposition. If a State has a
regulation analogous to Section 270.41(a) (3) (Reference 5)
the Director can modify a permit in order to include new
statutory requirements or regulations applicable to the
permit upon the effective date of the legal authority.
Thus, a permit issued for a tank system can be modified to
reflect the revised standards when they go into effect.

After the permit modification, any tank system installed
after July 14, 1986 would be considered a “"new" tank system
vhich must have secondary containment. The phase-in period
allowed for ‘existing' tank systems would not apply.



OSW Directive No. 9523.00-17
=3

The State Director has the option to use a State law
analogous to the "omnibus provision" (Section 270.32(b) (2))
to reflect the requirements of the requlations during this
lag time. OSWER Policy Directive #9523.00-15 (Refer ence
11) clarifies when to use the (Pederal) omnibus provision.

It should be noted that new underground tanks are requlated
under HSWA. At this time, no States are authorized to
apply these requirements.

vari for Classificati

1)

The Assistance Branch was requested to determine it
specific units which do not meet the definition of boiler
were eligible for a variance to be classified as a boiler
under Section 260.32. Two proposals were reviewed and the
following issues were specifically addressed. An
evaluation of all the applicable criteria, however, wvas
conducted in each case prior to making the final
determination. At both facilities, the inability of either
unit to meet any of the criteria for classification as a
boiler supports the final determination that these units
are not eligible for a varianca.

Integral Boiler Design of the Combustion and Energy
Recovery Sections.

In order for a controlled flame combustion unit to meet the
definition of a boiler given in Section 260.10, the
combustion chamber and the energy recovery section must be
of integral design. Two facilities have units which they
refer to as "post-combustion chambers” located between the
combustion section and the energy recovery section. The
post-combustion chambers are insulated flow passages
between the main combustion chamber and the heat recovery
section. The owners of these units requested variances.
They conteand that these pagssages are not ducts or other
connectors which, as stated in the regulations, are not
peraissible as components betwean the combustion and energy
recovery sections in units which meet the integral design
requirement of a boiler.

The owners assert that additional thermal oxidation of
wastes occurs in the post-combustion chambers, providing
high hazardous waste destruction, and that combustion
therefore continues until the gases reach the energy
recovery section.

The oxidation of additional waste products, howvever, does
not mean that combustion occurs. Combustion, as defined
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in Webster's New Collegiate Dictionary, is a specific
process which is "accompanied by the evolution of light and
heat®. 1In fact, information on the performance of these
units showed a net loss of heat over the length of the
chamber instead of a heat qaxn as would occur during
combustion. The conditions in the chamber that promote the
oxidation of trace organics is part of a good incinerator
design. The Assistance Branch found that these units do
not meet this criteria for a boiler.

Integral Boiler Design Based Upon the Operation of a
Control System Between the Combustion and Bnorgy Recovery
Sections

49 CFR Section 260.10, which defines boilers, provides an
example of units that do not meet the integral design '
requirement as units "in which the combustion chamber and
the primary energy recovery section(s) are joined only by
ducts or connections carrying flue gas...” An
owner/operator maintained that his unit was a boiler -
because the combustion section was’®connected to the energy
recovery unit not only by a duct but by a control system as
well. The Assistance Branch evaluated the owner's
contention that his unit was a boiler.

The control system in this unit does connect the steam
raising portion with the combustion chamber. The control
system, however, was designed for safety purposes to reduce
the risk of explosion and other unsafe conditions. Under
unsafe conditions this type of automatic control systen
would shut the unit down.

True boilers have control systems designed to regqulate
steam output. Boiler control systems would typically
provide at least a 3 to 1 turn down control on steanm
production by varying the fuel, air and water. When
evaluating the appropriateness of any unit to meet the
definition of a boiler, the common and customary usage of
similar units is important. The lack of steam control by
this unit's control system is typical of incinerators. The
Assistance Branch noted that the lack of a true boiler
control system supported the denial of the boiler petition.

Variance Petition under Section 260.32 for Classification
as a Boiler Based upon Innovative Design of the Unit

An ovner submitted a petition for classification of his
unit as a boiler. He maintained that the innovative
techniques employed during the construction of his unit
should be a factor in the evaluation of his petition since
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the boiler classification variance was meant to allow for
new or unusual units which EPA did not have the opportunity
to consider when developing the boiler definition. During
the review of the petition, the Assistance Branch evaluated
the performance of the innovative component in order to
deternine if it was significantly different from that of -
the current technology.

The innovative component was the insulation around the
post-combustion chamber. The insulation was constructed of
8 inches of compressed refractory material installed by a
unique, soon to be patented process. The owner of the unit
and the designer of the process stated that the use of this
material was innovative.

The performance of the insulation was both theoretically
and practically evaluated. Actual performance wvas
considerably less than what was anticipated from the
theoretical calculations. Based on the theoretical heat
transfer calculations, the performance of the innovatively
applied insulation was not significantly better than that
for insulation designed and installed according to current
incinerator industry standards. While the installation
technique for the insulation may be "innovative", the
insulation process did not provide any improvement over
current practice. Thus, even though the insulation was
different from the type normally used, the difference was
deemed insignificant since it achieved results similar to
conventional insulation.

Thermal Efficiency Requirement for Boilers

Section 260.10 states that any "boiler" must "maintain a
thermal energy recovery efficiency of at least 60 percent".
As part of a:demonstration to support a wvaiver petition
for classitication as a boiler, a unit was described as
operating wvith a 65% energy recovery. The Assistance
Branch evaluated this clainm.

The unit in question is not able to measure the fuel flow
rate and the waste addition varies by 50 percent. Without
appropriate documentation, the thermal efficiency data is
unsupported. The determination of boiler efficiency should
be conducted under controlled conditions following one of
the methods certified by the American Society of Mechanical
Engineers.
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incinerators
1) Use of Thermal Relief Vents

Design drawings in a permit application for a new
incinerator included a thermal relief vent between the
combustion chamber and the air pollution control
equipment. The Assistance Branch was requested to
deternine if the use of a vent to bypass the air pollutlon
control equipment should be allowed.

The thermal relief vent was proposed to protect the air
pollution control equipment from excessive heat during
emergency situations such as failure of pover and wvater
cooling systems. OSWER Policy Directive #9488.00-3
(Reference 1) discusses the acceptability of these vents in
nev incinerators. 1Indiscriminate use of relief vents is
deemed to be a violation, however, EPA has recognized that
they may occasionally be needed to protect employees and
air pollution control equipment. Thermal relief vents,
therefore, are allowed in the design of new incinerators.

The permit, however, should require the design to include
the necessary backup systems to reduce the use of these
vents. The system should have interlocks such that the
vent can only open after the vaste feed has been cut off.
The operating plan should include a list of parameters and
cut-off points at which the vent may be used. A review of
the permittee's operating plan should be made to identity
and eliminate the use of the thermal relief vent in
situations where it may not be absolutely necessary.

Minimum Technology Requirements for Vertical and Lateral

Expansions

1) Application of Minimum Technology Requirements to Vertical
Expansions.

A facility planned to expand its landfill vertically.
During the public comment period on their draft permit, the
applicability of minimum technological requirements to such
an expansion wvas raised. The Assistance Branch wvas
requested to evaluate the issue.

The facility opened the landfill trench in question in 1978
under a TSCA permit. Currently the unit accepts RCRA waste
under interim status. The proposed vertical expansion
would not exceed the capacity of the unit stated in the
Part A application, and there are no limits in the
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existipq permits on the elevation of RCRA wastas placed in
the unit. The proposed expansion will extend 21 feet
vertically above the original grade limitation for TSCa
wastes; however, no waste will be placed beyond the
existing lateral boundaries.

The Assistance Branch found that the proposed vertical
expansion is permissible without meeting the minimum
technological requirements because: (1) The proposed
vertical expansion does not exceed the unit boundaries; and
(2) The landfill was in use and operational prior to the
date of the enactment of HSWA, therefore, the above-grade
expansion does not fit the definition of a new unit.

May 1985 guidance (Reference 4), hovever, states that a
vertical expansion beyond any hazardous waste permit
capacity or elevation limits affects the operational status
of the unit. If the operation of the unit was limited on
November 8, 1984, a subsequently proposed vertical
expansion would constitute a "new unit” and is subject to
minimum technology requirements. This facility has no
vertical RCRA hazardous waste permit limits; therefore, the
minimum technoloqgy requirements do not apply to this
vertical expansion.

Lateral Expansion During Closure.

After a RCRA Facility Investigation (RFI), an
owner/operator planned to close several solid waste
management units by consolidating the waste from two waste
soil piles with the residue in a surface impoundment
regqulated under interim status. The volume of the
resulting vaste mixture is estimated to exceed the existing
capacity of the impoundment. The Region was concerned that
the proposed closure plan would not be permissible.

The consolidation of waste material is an acceptable
closure activity. If the proposed consoclidation
necessitates the placement of any hazardous waste beyond
the boundary of the regulated unit or beyond any limits
imposed by a RCRA permit since November 8, 1984, the action
results in a lateral expansion which must meet the minimum
technological requirements. Moreover, if the consolidation
into the surface impoundment occurs after November 8, 1988,
the surface impoundment must neet minimum technology
requirements. Finally, if wvaste from any of the units
being placed in the impoundment are subject to the land
disposal ban, then the waste may not be placed in the
impoundment unless it is treated in accordance with 40 CFR
268 Subpart D or the owner/operator has sucessfully
petitioned under 40 CFR 268.6.
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A facility may petition for a waiver from minimum
technological requirements under Section 3004(0)(2) if
their alternate design and specific operating practicas, -
wvhen vievad in combination with the characteristics of the
site location, will prevent the migration of hazardous
constituents into ground or surface water as effectively as
the required design. The Assistance Branch is often asked
to evaluate facility specific factors to see if they meet
the conditions of the waiver. During two recent
evaluations, the following issues were raised.

Minimum Technology Waiver Petition due to Alternate Design
and Operational Factors -

An owner/operator of an existing surface impoundment
proposed to install a liner system consisting of a 36-ml
hypalon sheet over a leachate collection system constructed
over two existing 4-inch layers of bentonite separated by a
drainage layer. The owner contends that this design is at
least as effective as the minimum technology requirements
(MTR). The MTR specify a 36-inch clay layer because a
liner of such thickness would be constructed by the
placenment of several clay lifts. Discontinuities in an
individual 1lift would be unlikely to occur in the same area
on subsequent lifts. The existing 4-inch layer is applied
in one 1ift and does not provide any safegquard over any
irregularities that might allow leakage.

While the nevw design alone was insufficient, the
owner/operator also planned to use operational factors
wvhich he claimed would make the alternate design as
effective as the minimum technology requirements. The
impoundment has a limited life span with planned closure in
1989 vhich makes the unit a short-term operation. The
leachate systea does not show any evidence of a leak, and
no ground-vater contamination has been found. If a leak
wvere to occur, the owner plans to drain the impoundment.
While the liquids stored in the impoundment are listed
hazardous wastes, they do not exhibit any of the
characteristics for which the vastes vere listed. The
Permit Assistance Staff recommended that the waiver be
qt:ntcd contingent upon the short-term operation of the
unit. ~

Waiver Petition Demonstrating Design and Operating
Practices which Prevent Migration



OSW Directive No. 9523.00-17
-9-

A tacility petitioned for an alternate design and operation

approach that prevents the migration of contaminated ground
water from under the unit. The Assistance Branch was asked
to determine if the proposed dosign met the intent of the
3004 (o) (2) waiver provision.

The owner of the surface impoundment proposed to install
intragradient cut-off walls downgradient of their surface
impoundment. The collected, contaminated ground water
would be removed from behind the walls and treated.
Migration of contaminated ground water beyond the waste
management area, therefore, would be prevented.

Section 3004(0) (2) allows a waiver only if the owner can
demonstrate that the proposed alternative will "prevent the
migration of any hazardous constituents inte the ground
water”. The term "ground water” is intended to mean any
ground water and not ground water beyond the waste
management area. In order to meet the equivalency test
required by this waiver, the alternate liner design must be
as effective as the minimum technology requirements for
liner design in preventing the migration of any constituent
through the liner. The Assistance Branch recommended
denial of this waiver request.

RD&D Permits

1)

Qualityinq.for a RD&D Permit for an Incinerator

Research, development and demonstration permits, requlated
by Section 270.65, wvere intended to be available for
processes and units which treat hazardous wastes with
innovative technologies. Several Regions have received
applications for RD&D permits for technologies already
established for treating hazardous vaste and which are
specifically regulated elsevhere under RCRA. The
Assistance Branch vas asked to determine if incinerators,
in particular, could be eligible for a RD&D permit and
under what circumstances they would qualitfy.

The purpose of RD&D pcrnits is to produce data on technical
or economic feasibility of experimental processes or
technologies; however, existing treatment methods may
qualify if the permit is intended to allow treatment of
wvaste streams not previously treated by this type of unit,
or if the operating conditions would be modified for
different or expanded uses of the technology. The
Assistance Branch, after discussion with the Office of
General Counsel, clarified that incinerators are eligible
for RD&D permits (Reference 8) if they further the
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knowledge on treatability, design and/or combustion
research through experimental (but not commercial) research
applications.

In one such instance, a research facility applied for an
RD&D permit for an incinerator and they proposed to conduet
a study on the products of incomplete combustion (PICs)
from incinerators. They also proposed to produce a
biological system study on the fate and transport of PICs
in the environment. The results of these proposed studies
would add to the body of information on the characteristics
and quantity of residuals emitted from incinerators. Based
upon the proposed study of the effects of PICs on
biological systems, the proposed incinerator was determined
to be eligible for a RD&D permit.

Operating Time for RD&D Permits

Section 270.65(a) (1) states that an RD&D permit can be
issued for up to 365 days of operation. A particular
facility wishes to continue operation under its RD&D permit
for longer than one calendar year. A Region asked the
Assistance Branch for appropriate wording on the permit.

While RD&D permits are limited to 365 days of actual
operation, many experimental units operate sporadically for
a few days and are then shut down for longer periods while
the results are evaluated. In some cases, 365 days of
operation may extend over numerous years. In order to keep
track of the unit's operation, guidance (Reference 3)
suggests that permit writers may include a calendar-based
expiration date in RD&D permits in cases when warranted.

RD&D permits may be renewed up to three times. The
appropriateness of the justifications for an extension
should be considered with any future permit renewal
applications. The application will be evaluated based upon
the initial results of operation, the need for more data,
any changes in operating conditions and the occurrence of
any enforcement actions.



OSW Directive No. 9523.00-17

RECOMMENDATIONS

Iank Systens
1) Applying Regulations Promulgated Under Two Authorities

The universe of hazardous waste tank systems currently affected
by the July 14, 1986 regulatory amendments varies from State to
State. The tank system regulations were promulgated under two
authorities. Those applicable to RCRA tank systems are now in
effect only in States that do not have authorized RCRA base
programs. States authorized for the base RCRA program must
amend their programs before the regulations become effective.
Those provisions applicable to HSWA requlated tank systems are
effective in all States. The Assistance Branch is often asked
to clarify which provisions apply universally and wvhich apply
only in unauthorized states.

The following requirements apply in all States:

- interim status requirements applicable to small quantity
generator tank systems (Section 3001(d))

- leak detection for all new underground tanks that cannot be
entered for inspection (Section 3004 (0) (4))

- permitting standards for underground tanks that cannot be
entered for inspection (Section 3004 (w))

Regulations applicable to above-, on-, in-, and enterable
underground tanks currently apply only in unauthorized States.
Authorized States have until July, 1988 (if only regqulatory
changes are needed) or July, 1989 (if statutory changes must be
made) to amend their programs to reflect the Federal
requirements. Purther information is provided in the
Implementation Strategy for Tank Systems (Reference 12).

Incinexators
1) Selection of Principle Organic Hazardous Constituents
(POHCs) '

Current research by the University of Dayton Research Institute
has led to a nev incinerability ranking of Appendix VIII
compounds based upon thermal stability data (Reference 9).

Until now, incinerability ranking of Appendix VIII compounds has
been based upon a compound's heat of combustion.
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Guidance is being developed tc reflect the new ranking of
compounds. A Regional Office proposed to specify at least one
POHC based on each of these rankings as an interim approach.
The Assistance Branch agreed that this approach is acceptablae,
and suggested additional criteria, such as chemical structure;.
toxicity and concentration, which may also be used.

2) Use of Surrogate Wastes During a Trial Burn

Surrogate vastes are mixtures of chemicals combined to exhibit
the characteristics of the actual wvaste materials and to contain
the same hazardous chemicals expected to be burned by an
incinerator. Surrogate wastas are often proposed by facilities
for use during the trial burn. Simulating the burning
characteristics of any individual waste, however, is vaery
difficult. As a result of this difficulty, facilities should
use actual wastes during the trial burn if they are available.
In cases vhere the principle organic hazardous constituents
(POHC) concentrations in the actual waste are not high enough to
determine the destruction and removal ‘efficiency (DRE), the
wastes may be spiked.

If the facility cannot modify its plan to burn actual wvastes,
such as in the case of a commercial incinerator, the
owvner/operator should provide justification for the use of
surrogates. If any facility must use surrogate vastes, the
surrogate waste should be as much like the actual wvaste as
possible. If an incinerator is planning to burn solid waste,
surrogate solids should be mixed with the POHC feed.

3) Destruction and Removal Efficiency (DRE) Calculations

A facility planned to include in their DRE calculations the POHC
input into the system from city wvater used to prepare a lime
slurry-for removing acid gases by their scrubber. During a
reviev of the trial burn plan, the Assistance Branch evaluated
their methodology for the DRE determination.

According to Section 264.343(a) (1), the mass feed rate of POHC
input used for DRE calculations must equal the mass feed rate in
the vaste stream only. In order to complete the determination,
all the POHCs in the exhaust gases must be included in the
calculations. Any additional POHCs volatilized from the slurry
used in the scrubber system nust be included if they are
released with the emission gases.
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4) Sampling-During a Trial Burn

In their trial burn plan, a facility proposes to obtain one grab
sanmple per test run for residue analysis. The proposed .
frequency of sample collection is inadequate for the collectich
of a representative sample from any test run. An acceptable
plan would be to collect grab samples at frequent intervals over
the entire test periocd. These samples should be composited
before analysis. _

S) Use of Sampling Trains in Modified Method S (MMS)

Several facilities planned to use a single MMS train to sample
for both particulates and semi-volatile POHCs during a trial
burn. This approach is incorrect. The drying of the filter for
the particulate analysis results in the potential loss of A
semi-volatile compounds. The correct procedure involves the use
of two separate trains, one for particulate sampling and one for
the sampling of semi-volatile organics.

Ground-water Menitoring
1) Confirming Ground-water Contamination

A draft permit condition for a detection monitoring program
required three sampling events to confirm ground-vater
contamination. Under Part 264 Subpart P, only one confirmatory
sanpling event is necessary to trigger a compliance monitoring

progran.

The Subpart F requirement for triggering a compliance monitoring
program is based upon one sampling event and one confirmatory
sanpling. A slug of contamination detected in the initial
sampling could pass the compliance point during the time it
takes to obtain results from additional confirmatory sampling
svents.

2) Disposal of Purged Water.

The ground-water sampling and analysis plans at many facilities
have no procedures for handling purged water. Purged water fronm
monitoring wells should not be discarded onto the ground because
the purged water could contain hazardous waste. It should be
tested for hazardous characteristics in order to determine an
appropriate disposal method, particularly if previous sampling
events indicated the presence of hazardous constituents.
Alternately, collected purge vater can be disposed back into
surface impoundments that are permitted to receive any
constituents expected in leachate or contaminated ground wvater.
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Ground-water Modeling
1) Determination of Site-specific Permeability for Application
in a Model.

A facility proposed to use a model to support their no-
migration vaiver petition. They obtained several soil samples
in order to determine a scil permeability factor. A mean value
was calculated for input into the model.

Modeling efforts to determine the potential for migration of
hazardous constituents to or in ground wvater should use the
worst-case value measured representative of a site in order to
incorporate a margin of safety. The applicant was asked to ,
re-run the model using the highest value of the coefficient of
permeability. '

2) Selection of Critical Constituents for Use in a Transport
Model '

A waiver applicant planned to demonstrate no migration into
ground water by selecting critical constituents for use in their
modeling effort. Inputs included half-life and retardation
factors. The applicant selected acrolein and acrylonitrile
based upon their relatively long half-lives in ground wvater.

However, the high retardation factors which indicate slow
movement, make the selection of these two chemicals
unrepresentative of the wvorst case. The most appropriate
constituent(s) for modeling must be based on an evaluation of
all relevant factors. Concentration of the constituents in the
waste and their retardation factors should be evaluated along
with half-life wvhen selecting constituents with the greatest
potential to migrate. The Assistance Branch recommended that
other constituents be chosen in this case.

3) Use of Appropriate Models based upon Site Characteristics

A vaiver applicant proposed to use a one-dimensional model to
demonstrate no migration of hazardous constituents into ground
water. The hydrogeological and soil characteristics of the site
displayed several non-uniformities and could be described as a
fairly complex systenm.
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A one-dimensional model, as proposed by the applicant, can be
very limiting. The attributes of the model nust reflect the
conditions observed at the site. Also, data representative of
the whole site should be collected for input into the chosen
model. Given the complexities of the site, a more sophisticated
model, such as a 2- or 3-D model, would be necessary to support
a demonstration of a 'no migration'.

Landfill Desiqn
1) Composite Bottom Liner Equivalency

A facility proposed to install a 60-ml high density polyethylene
(HDPE) liner over a compactaed clay layer with a permeability not
exceeding 1 x 107° cm/sec as the lowver liner for a new cell.

The Assistance Branch was asked to determine if the proposed
liner vas equivalent to the current requirement under Section
264.301(c) for a 3 foot compacted clay-only liner with a
permeability not greater than 1 x 10 centimeters per second.

The s;a:t felt that a composite liner with a clay component of 1
X 10 ca/sec permeability wvas equivalent to a clay liner with
lover permeability. Regulations proposed on March 28, 1986
(Reference 6), vhen they become effective, will be more
restrictive. They will require a composite bottom liner
consisting of a flexible membrane 1190: over a 3 foot clay layer
with a permeability not more 1 x 10" ‘. Until then, the clay-
only liner requirement is the standard applied to evaluate liner
equivalency.

2) Evaluation of a Steep Slope Using the Universal Soil Loss
Equation .

A facility proposed to install a cover with a slope that
significantly exceeds the recommended 3-5% grade. The owner
naintains that the annual soil loss, based upon the Universal
Soil loss Bguation, would be just less than the 2 tons/acre/year
limit recommended by EPA. The Assistance Branch was asked to
reviev the facility's calculations.

The five factors used in the soil loss equation are subjective
and selected based upon the site engineer's best judgement. If
slightly larger factors were applied than the ones selected by
the applicant, the scil loss would be substantially greater (as
much as 33 tons/acre/year). In order for the Assistance Branch
to accept the applicant's predicted soil loss, the anticipated
loss should be significantly less than 2 tons/acre/year so that
any underestimation of the selected factors would not result in
an actual loss of more than the soil loss limit. The Assistance
Branch requested additional documentation from the applicant.
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3) Demonstration of Material Durability

An applicant conducted a damonstration of material durability by
using polyethylene tanks to perform the compatibility testing on
their HDPE liner components. The polyethylene tank matarial -~
absorbs the sama kinds of chemicals as the HDPE samples, thereby
reducing the constituent level in the test leachate. This could
lead to an unrealistic strength data after immersion testing.
The Assistance Branch recommends that glass vessels be used for
immersion testing.

4) Minimum Technological Requirements for Secondary Soil Liner

A facility planned to construct a side slope liner by scarifying
and remolding the exposed soils prior to placement of the
synthetic membrane. Section 264.301(c) requires that this liner
be constructed "with at least a ) foot thick layer of
recompacted clay or oth’r natural saterial with a permeability
of no more than 1 x 10~ ' cm/sec.” Scarifying and remoclding
alone do not meet the requirements for recompaction.

Permit conditions
1) Specification of an Adequate Number of Emergency
Coordinators

Assistance Branch review of a Part B application addressed the
contingency plan for the facility. This facility had only one
emergency. coordinator designated in their plan..

The regulations in Section 264.55 require that an emergency
coordinator be available at all times. At the minimum, one
additional employee must be designated and trained as emergency
coordinator to provide around-the-clock and vacation coverage.
At this particular facility, the Assistance Branch recommended
that two mere emergency coordinators be designated in order to
provide adeguats coverage.

2) Requirement for Additional Testing as a Permit Condition

In a draft permit, a State required that all stabilized wvastes
that have passed the paint filter test also be subjected to an
unconfined compressive strength test at 50 psi. While a Region
can specify permit conditions for additional testing, the
current Pederal policy and the proposed rule on containerized
liquids are less stringent than the draft State permit
condition. The State is alloved, however, to be more stringent
than the EPA. Note that under the PFederal policy, the
compressive strength test is necessary only if the Region is
unsure that true chemical stabilization has occurred.
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AVAILABILITY OF NEW GUIDANCE

Tank Syastenms

EPA guidance document, “Compilation of Persons Who Desigm,
Test, Inspect, and Install Storage Tank Systems"
(EPA/530-SW-88-019) is now available. The document
provides a list of individuals and firms who provide the
services of an independent, qualified, registered
professional engineer, corrosion expert, or qualified
installation inspector as required in the July 14, 1986
regulations for hazardous waste tank systens.
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Assistance Branch Staff Reviews Included in this Summary

Facility Nape Region

Buckner Barrel

Ciba-Geigy
(Glen Falls, N.Y.)

Ciba-Geigy
(Queensbury, N.Y.)

Fort Barton Industries

General Dynamics

General Electric
(Waterford, N.Y.)

Eli Lilly and Company

Envirosafe Services
(Grand View, Idaho)

Mentek Corporation
Monsanto

(Chocolate Bayou, TX)
Moore Business Foras and

National Ilitituto of
Health (IXN)

SCA Chemical Services
SOHIO

Union Carbide Agriculture
Products Company

U.S. Ecology
USPCI

II
II

II

III

II

III

IX
VIII

Chester Oszman

Chris Rhyne
Chris Rhyne
Sonya Stelmack
Sonya Stelmack
Chris Rhyne

Chester Oszman

Any Mills
Nestor Aviles
Dave Eberly

Nestor Aviles

‘Nestor Aviles

Chris Rhyne
Chris Rhyne
Chris Rhyne

Chris Rhyne
Dave Eberly

Staff coordina Revié

May 1587

June 1987
March 1988

February
1987

June
1987

February
1988

June
1987
February
1987

January
1987

April
1987
uéy
1987

February
1988

December
1987
October
1987
July
1987

February
1988
January
1988
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Attachment B

List of Guidances Used in Preparing the Assistance Branch
Revievs

"Acceptability of Thermal Relief Vents on Hazardous Waste
Incinerators®™, OSWER Policy Directive #9488.00-3.

Compilation of Persons Who Design, Test, Inspect, and
Install Storage Tank Systems, February 29, 1988,
EPA/530-SW-88-019.

Guidance Manual for Research, Development, and Demonstration
Permits under 40 CFR Section 270.65, July 1986, EPA/530
SW-86-008, OSWER Policy Directive #9527.00-1A.

Guidance on the Implementation of the Minimum Technological
Requirements of HSWA of 1584, Respecting Liners and Leachate
Collection Systems; EPA/S530-SW~85-012.

"Hazardous Waste:; Codification Rﬁlo for the 1984 RCRA
Amendments®™ 52 FR 45788, July 1S, 198S.

"Hazardous Waste Management System:; Proposed Codification of
Statutory Provisions™, %50 FR 10706.

"Hazardous Waste Management System; Preamble to the Final
Codification Rule”, 50 FR 28706.

"Incinerator Eligibility for RD&D Permits"™ Memorandum from
Susan Bromm, Acting Director, Peraits & States Programs
Division, March 8, 1988.

"Predicting Emissions from the Thermal Processing of
Hazardous Wastes”, Hazardous Wastes and Hazardous Materials,

June 30, 1986.

Quoctions and Ansvers Regarding the July 14, 1986 Hazardous
Waste Tank System Regulatory Amendments, August 1987,
EPA/S530~-SW-87-012.

"Summary of Permit Assistance Team Comments®, 1988, OSWER
Policy Directive #9523.00-1S.

"Inplementation Strategy for the Hazardous Waste Tank
System Reqgulations". EPA/530-SW-87-018. May 1987.
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHI

NGTON. D.C. 20460

)87 0E OF

SOU!D AASTE AND TMERGENCY 38522

SUBJECT: Summary of Assistance Branch Permitting Comments

FROM: Sylvia K. Lowrance, Director :z g “K J} .

Office of Solid Waste (0S-3

TO: Regional Waste Management Division Directors
Regions I-X

Attached is the fifth in a series of periodic reports
which summarize major issues that Assistance Branch staff
have addressed in their reviews of specific Part B applications,

permits, ciosu

situations™.

re plans and in their responses to site-specific
These reports cover issues that are of generic

national interest rather than strictly site-specific interest.

The attached report includes reviews conducted by the Disposal

and Remediation Section and the Alternative Technology and Support
Section during April and May, 1988. To ensure that the report
reflects current EPA policy and gquidance, we obtained review
comments and concurrences from within OSW, from the Office of
Waste Programs Enforcement,

Counsel.

and from the Office of Ceneral

We hope that the recommendations provided in this document
will be helpful for permit writers encountering similar situations
at other RCRA facilities. B
suggestions from a few sites, we hope that permit decision-making
will be somewhat easier and faster at many more sites nationally.
We encourage you to distribute this report to your staff and State
To make the distribution easier, I have attached

permit writers.
multiple copies of the report.

y sharing the Assistance Branch's

1(These reports were formerly entitled "PAT Summary Reports":
previous reports were issued on March 14, 1986 (OSWER Policy
No. 9523.06-14), March 3@, 1987 (OSWER Policy

No. 9523,008-12), March 36, 1988 (OSWER Policy

No. 9523.80-15), and September 2, 1988 (OSWER Policy

Directive
Directive
Directive
Directive

No.

9523.00-17)
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Attachment A to the report lists the facility names,
Regions, review coordinators, and dates for the reviews
summarized in this report. Attachment B provides a list of
guidance documents and directives used in preparing the reviews.

If you have any questions, comments, or suggestions on the
Summary of Assistance Branch Permitting Comments, please contact
Jim Michael, Chief, Disposal and Remediation Section, OSW at FTS
382-2231.

Attachments
cc: RCRA Branch Chiefs DRS Staff
Regions I-X ATSS Staff
Permit Section Chiefs Art Day
Regions I-X Les Otte
Jon Cannon Ken Skahn
Jeff Denit Susan Bromn
Jim O'Leary Steve Heare
Joe Carra Scott Parrish
Matt Hale Lisa Friedman
Ken Schuster Tina Kaneen
Suzanne Rudzinski Fred Chanania
Elizabeth Cotsworth Bob Dellinger
Alex Wolfe Tom Kennedy (ASTSWMO)

Jim Michael
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SUMMARY OF ASSISTANCE BRANCH PERMITTING COMMENTS
April 1988 - May 1988

This report is the fifth in a series of documents
summarizing some of the comments provided to Regional nermit
writers by OSW's Assistance Branch. The report is organized
into two sections. The first section, Issue Resolution,
provides examples of issues that have been raised at one or more
facilities. This section covers special situations where
regulations or policy decisions were applied in actual
circumstances. The second section, Recommendations, addresses
comments routinely made to answer questions on items often
overlooked or poorly understood, and to convey technical
information. This section should be generally helpful to the
permit writer. A contact person has been listed for each item
to answer additional questions.

ISSUE RESOLUTION

Popping Furnaces

1) Automatic Waste Feed Shut-off

The Army is in the process of applying for permits for
their munitions deactivation (popping) furnaces that
are located at about a dozen Army facilities around the
nation. These "“popping furnaces" are hazardous
incinerators where the waste material is obsolete
munitions that must be exploded in the incineration
chamber during the incineration process. The explosive
nature of the waste poses specific problems unique to
these units in meeting Subpart O requirements.

Section 264.345(e) requires that "an incinerator must
be operated with a functioning system to automatically
cut off waste feed to the incinerator when operating
conditions deviate from limits . . .". Explosive
wastes in the "hot zone" near the furnace cannot be
safely stopped before the incinerator chamber due to
risk of explosion outside the unit. A design was
proposed at an Army facility that meets the requirement
for an automatic waste feed cut-off without
compromising safety. The proposed design consists of
two conveyors. The first conveyor feeds waste
munitions onto a second conveyor which, in turn, feeds
the munitions in the "hot zone" into the feed chute.
The automatic control would stop the first system in
the event of deviations from permit operating
conditions, while the waste in the "hot zone" would
continue safely into the unit.
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The Assistance Branch reviewed the proposed waste feed
system and concurs that this syStem meets the
regulatory requirements under Section 264.345(e) for an
automatic waste feed cut-off.

Contacts 3Sonya Stelmack 202 or FTS~382-458¢

2) Fugitive Emissions

Fugitive emissions are characteristic of popping
furnaces during the explosion of the munitions waste in
the incinerator chamber. Section 264.345(d) requires
that fugitive emissions from the combustion zone be
controlled by keeping the combustion zone totally
sealed; or by maintaining a combustion zone pressure
lower than atmospheric pressure; or by an alternate
method which can be demonstrated to provide fugitive
emissions. control equivalent to the maintenance of
combustion zone pressure lower than atmospheric.

An Army facility proposed to maintain lower than
atmospheric pressure in their combustion zone; however,
they could not do so continuously. They requested that
the permit be worded so that a specific number of
positive pressure excursions would be allowed. The
Assistance Branch concluded that allowing positive
pressure excursions would not meet the regulatory
requirement for fugitive emission control. The
Assistance Branch informed the Army that their other
proposed option of providing a totally enclosed system
where the collected fugitive emissions would then be
returned to the incinerator with the air intake would
be acceptable. A more recent Army proposal to enclose
the furnace retort in a negative-pressure shroud rather
than totally enclosing the system will also be
considered, provided the Army submits adequate
supporting data.

Contact: Sonya Stelmack 202 or FTS-382-4500

Subpart X - Miscellaneous Units

1) Units Regulated under Subpart X

A facility has ten units that the owner/operator
maintains are miscellaneous units which should be
regulated under Subpart X. The owner/operator
describes these units as pits. Wastewater containing
reactive waste enters the unlined pits. The liquid is
first allowed to evaporate or percolate out of the
units. The owner/operator then ignites the remaining
residue after the liquid is removed.



2)

OSWER Directive No. 9523.@08-18

-3-

The Region contends that these units are surface
impoundments and should be regulated under Subpart X.
The Assistance Branch was asked to evaluate the nature
of these units and identify the applicable regulations.

Surface impoundments may be used to store, dispose or
treat hazardous waste. The process occurring in these

units is the treatment of wastewater (which does not

have the potential to detonate) by dewatering with the
subsequent open burning of the residue. Additionally,
Section 26@.10 specifically includes pits as an example
of surface impoundments. Therefore, all requirements
applicable to surface impoundments, including land
disposal restrictions, November 8, 1988 retrofit
deadlines, and minimum technology requirements, apply
to these units. Subpart X is intended to cover units
not requlated elsewhere and will not replace or
supercede any restrictions or requirements contained in
another Subpart. Units that are containers, tanks,
surface impoundments, waste piles, land treatment
units, landfills, incinerators, boilers, industrial
furnaces and injection wells are specifically excluded
from Subpart X.

If the Regional Administrator feels that the Subpart K
standards do not provide adequate protection during the
burning phase of the treatment process, additional
permit conditions may be based upon the HSWA omnibus
provisions in Section 30@5(c) in order to protect soil
and air.

Contact: Chet Oszman 2082 or FTS-382-4499

Open Burning/Open Detonation (OB/0OD) Unit Requirements

Non-military waste explosives can be open burned/open
detonated if the waste has the potential to detonate as
stated in Section 265.382. If the waste explosives,
including wastes consisting of part solvent, do not
have the potential to detonate, the waste cannot be
destroyed in OB/OD units. Solvents contaminated with
explosives to the extent that they have the potential
to detonate may be open burned provided that the unit
qualifies under either 264, Subpart X or 265,

Subpart Q. The open burning and detonation of waste
explosives is considered to be a treatment process
rather than waste disposal, and therefore the land
disposal deadlines and restrictions do not apply.
Treatment residues, however, may be subject to such
restrictions.

Contact: Chet Oszman 202 or FTS-382-4499
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Even when commercial fuels are used, there is the
potential for ignitables or hazardous constituents ts
be released to the surrounding soil and surface water.
The individuals responsible for conducting the exercise
should be advised to prevent any such releases. 1In
situations were releases do occur and these releases
may pose a threat to human health or to the
environment, a variety of Federal and/or State
enforcement/cleanup authorities may be called upon.

Contact: Chet Oszman 282 or FTS-382-4499

Closure
1) Use of Soil Background Levels for Clean Closure

Several Regions requested clarification on setting soil
cleanup levels at facilities that plan to achieve clean
closure. As stated in the preamble to the March 19,
1987 final regulations, verified reference doses (RfDs)
and Carcinogenic Potency Factors (now correctly called
Carcinogenic Slope Factors, or CSF) can be used to
determine cleanup levels for contaminants when they are
available. 1In cases where no Agency-recommended levels
exist, the soil cleanup level may be based on either
background levels or data developed by the
owner/operator to support a health-based limit,

Background levels can be determined in two ways. Soil
samples can be taken from uncontaminated areas of the
facility and at representative depths. The background
samples must be taken in areas that are not
contaminated from spills or by the operation of the
waste management unit or in some cases, by the
operation of any manufacturing processes that may be
present. The second approach uses published literature
as the source of naturally-occurring levels in similar
soils to establish background levels.

At one facility the chemicals of concern were lead and
cadmjum. At that time, the Office of Research and
Development (ORD) was evaluating data on the toxicity
of both of these substances. While the toxicological
information for lead and cadmium was undergoing current
review, the RfD for cadmium (0.6005 mg/kg/day) was
likely to be approved and could be used to set a soil
cleanup level. After applying the appropriate exposure
assumptions, the RfD translated into a cleanup level of
9 mg/kg of cadmium, The cadmium level proposed by the
owner/operator for the closure of their land disposal
unit was acceptable as it was based on the proposed
RfD. (The RfD of 8.0005 mg/kg/day was approved on May

25, 1988.)
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3) Permit Requirements for Waste Explosives

The Assistance Brancnh was asked to clarify the
circumstances under which the disposal of explosives
would require a permit and to define the point at which
unused explosives become a waste.

A Subpart X permit or interim status is necessary for the
non-emergency open burning/open detonation of waste
explosives. The immediate response provisions of
Sections 264.1(g) (8), 265.1(c) (11), and 276.1(c) (3) allow
an exception to the permit requirement to be made in
situations where the threat of explosion (i.e., the
discharge or threat of discharge of a hazardous waste)
presents an emergency situation. If immediate action is
not required, but the threat to human health and the
environment persists, the Director may issue an emergency
permit under Section 278.61(a), bring an imminent hazard
action under RCRA Section 7@d@3, or perform a removal
action pursuant to CERCLA Section 164.

When explosives are fulfilling their normal use pattern
and there is no intent to discard them, they are not
hazardous waste nor are they subject to Subpart X.
However, damaged or leaking explosives or other
undetonated explosives that, for safety reasons, cannot
be used (such as expired shelf life) are waste, and can
be hazardous waste.

Contact: Chet Oszman 282 or FTS-382-4499

4) Applicability of Subpart X Permits to Fire Training Exercises

Fire fighters routinely train by extinguishing blazes set
as part of a training exercise. Often various types of
fuel are used to ignite the training structure. The
Assistance Branch was asked to determine if these
exercises and training areas require Subpart X permits.

The burning of commercial fuel in fire training exercises
is within the normal use of that fuel product. However,
verification must first be made to establish that the
material to be burned is actually commercial fuel. Once
the material is verified as commercial fuel, burning in
fire fighter training exercises does not constitute a
RCRA requlated activity. 1If the material to be burned is
not a commercial fuel but any other ignitable hazardous
waste such as used oil or spent solvents, this type of
open burning is prohibited.
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Even when commercial fuels are used, there is the
potential for ignitables or hazardous constituents to
be released to the surrounding soil and surface water.
The individuals responsible for conducting the exercise
should be advised to prevent any such releases. 1In
situations were releases do occur and these releases
may pose a threat to human health or to the
environment, a variety of Federal and/or State
enforcement/cleanup authorities may be called upon.

Contact: Chet Oszman 202 or FTS-382-4499

Closure
l) Use of Soil Background Levels for Clean Closure

Several Regions requested clarification on setting soil
cleanup levels at facilities that plan to achieve clean
closure. As stated in the preamble to the March 19,
1987 final regulations, verified reference doses (RfDs)
and Carcinogenic Potency Factors (now correctly-called
Carcinogenic Slope Pactors, or CSF) can be used to
determine cleanup levels for contaminants when they are
available., 1In cases where no Agency-recommended levels
exist, the soil cleanup level may be based on either
bagkground levels or data developed by the
owher/operator to support a health-based limit.

Background levels can be determined in two ways. Soil
samples can be taken from uncontaminated areas of the
facility and at representative depths. The background
samples must be taken in areas that are not
contaminated from spills or by the operation of the
waste management unit or in some cases, by the
operation of any manufacturing processes that may be
present. The second approach uses published literature
as the source of naturally-occurring levels in similar
soils to establish background levels.

At one facility the chemicals of concern were lead and
cadmium. At that time, the Office of Research and
Development (ORD) was evaluating data on the toxicity
of both of these substances. While the toxicological
information for lead and cadmium was undergoing current
review, the RfD for cadmium (@.009S mg/kg/day) was
likely to be approved and could be used to set a soil
cleanup level. After applying the appropriate exposure
assumptions, the RfD translated into a cleanup level of
9 mg/kg of cadmium. The cadmium level proposed by the
owner/operator for the closure of their land disposal
unit was acceptable as it was based on the proposed
RfD. (The RfD of @3.003S mg/kg/day was approved on May

25, 1988.)
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The RED for lead is undergoing revision as a result of
new information on the neuro-behavioral effects of
lead. The RfD workgroup is not expected to reach a
decision on the new level in the near future. Lead is
also undergoing evalnation to determine if it acts as a
potential carcinogen via oral exposure. The
determination of a CSF is expected to take a while;
therefore, soil cleanup levels for lead should be based
on background levels.

Contact: Chris Rhyne 282 or FTS-382-4695

2) Redesignating Unit Type during Interim Status

An owner/operator wishes to redesignate a unit that has
been operating as an interim status surface impoundment
as a landfill. The owners propose to stabilize the
waste, retain the stabilized waste, redesignate the
unit as a landfill and continue operations. The bottom
liner system of the unit does not meet the minimum
technology requirements. As a surface impoundment, the
owners must either retrofit or stop receiving wastes by
November 8, 1988. 1If the unit stops receiving waste,
it must close in order to comply with Section 30@5(j)
requirements.

Under Section 278.72(c), changes in process can be made
during interim status only under the following two
circumstances:

(1) It is necessary to prevent a threat to human health
or the environment because of an emergency situation,
or;

(2) It is necessary to comply with Federal regulations
or State or local laws.

The Region concluded that neither criterion could be
satigsfied for this facility.

In this particular situation, however, the authorized
State regulations which are analogous to Section
278.72(c) also allow for a change if "proposed changes
are demonstrated to result in safer or environmentally
more acceptable processes.™ In order to comply with
the State condition, the owner would have to
demonstrate that a landfill operating with less than a
minimum technology liner is safer or environmentally
more acceptable than a closed or retrofitted surface
impoundment. The Assistance Branch did not believe
that such a demonstration is possible and that the
facility could not, therefore, meet the State

requirement. The State, however, ultimately would be
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responsible for determining if the demonstration
satisfies the condition for a more acceptable process.
Note that if the unit conversion were allowed to take
place, the unit would be an existing landfill unit, and
not a new unit subject to MTRs.

Contact: Dave Cberly 202 or FTS-382-4691

RCRA Corrective Action

In order to set cleanup standards at a facility
undertaking corrective action to remediate releases from
their solid waste management units, a Region asked the
Assistance Branch to clarify the Agency policy on
determining cleanup levels, compliance points, timing of
corrective action and the use of institutional controls.

1) Cleanup Standards

Promulgated standards should be used as cleanup standards
when they are available. Maximum contaminant levels
(MCLs), established under the Safe Drinking Water Act
(SDWA), are available for some contaminants and should be
used for a cleanup standard for ground water that is or
potentially can be a source of drinking water. When
promulgated standards are not available, Agency
health-effects data should be used to derive the cleanup
level.

EPA's Integrated Risk Information System (IRIS) provides
current Agency health assessments and regulatory
decisions on many chemicals. When setting cleanup levels
for carcinogens based upon the Carcinogen Slope ggctoz
(CSF),_;he risk range should fall between 1 X 10 and

1 x 108 .

Standard exposure assumptions for drinking water should
be used for setting cleanup levels based upon verified
reference doses (RfDs) and CSFs in ground water used, or
potentially used, for drinking., Cleanup levels in soil
should be based upon exposure assumptions corresponding
to the potential land use. For example, if children can
play in the area after cleanup and the soil contamination
is surficial, the potential for children to ingest soil
must be congsidered. Guidance on specific exposure
assumptions and exposure scenarios is currently being

developed.

Contact: Reid Rosnick 202 or PTS-382-4755
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2) Compliance Points for Scil and Ground Water Cleanup

The objective of corrective action to ground water is
to restore beneficial use if possible. In cases where
ground water is or has the potential to be used for
drinking, cleanup should be throughout the plume.
However, there are circumstances, such as when the
waste is left in place or the unit is still operating,
that preclude cleanup throughout the whole plume. 1In
such situations, the compliance point is at the edge of
the waste management unit.

The compliance point for soils is any area that may be
available for direct contact with the soils. In cases
where subsurface soils are contaminated to the extent
that ground water contamination is or has the potential
to occur, soil cleanup levels should be set to protect
the ground water.

Zontact: Reid Rosnick 202 or FTS-382-4755

3) Timing of Cleanup Activities and Monitoring of the Site

At this time, the proposed corrective action
regulations will not establish a time frame for
attaining cleanup levels. A number of factors should
be evaluated prior to setting a schedule for a
particular facility. These factors are: (l) the extent
and nature of contamination; (2) the practical
capability of the remedial technology to meet the
objectives; (3) the availability of treatment or
disposal capacity for wastes; (4) the use of emerging
technologies; and, (5) potential risk to human health
and the environment from exposure prior to the
attainment of cleanup levels. 1In general, expeditious
cleanup, particularly of off-site contamination, is the
goal.

With respect to ground water corrective action under
Subpart P (Section 264.160), the owner/operator is
required to monitor ground water during the compliance
period (resume compliance monitoring) after cleanup
activities have ended to demonstrate that the
ground-water protection standard is being achieved. If
corrective action is ongoing at the end of the
compliance period, corrective action cannot be
terminated until the ground water protection standard
is not being exceeded for three consecutive years.
While this time frame has been applied to corrective
action from SWMUs, it is often difficult to demonstrate
reliably that the standard has been achieved for three

years in all hydrogeological settings.
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The Agency is proposing Section 3084 (u) corrective
action regulations that determine the timing for
demonstrating compliance based on a case-by-case

basrs. When selecting the length of time appropriate
to determine compliance, the Region should consider the
following: (1) the extent and concentration of the
release; (2) the behavior of the hazardous constituents
in the affected medium; (3) the accuracy of monitoring
techniques; (4) the characteristics of the contaminated
media; and, (5) any environmental, seasonal or other
pertinent factors.

Contact: Reid Rosnick 202 or FTS-382-4755

4) Use of Institutional Controls in the RCRA Program

Institutional controls may be used to limit exposure
during cleanup; however, they should not be viewed as a
substitute for cleanup. In some cases, the presence of
institutional controls may allow final cleanup to be
deferred if the owner/operator can assure that there is
no potential for exposure. 1Institutional controls may
also be used in situations where technical limitations
prevent compliance with cleanup standards.

Institutional controls may be engineered features that

prevent exposure such as fences or barriers. They may

also be non-engineered controls that prohibit access to
ground water or limit use, such as deed restrictions.

Contact: Reid Rosnick 282 or PTS-382-47SS
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RECOMMENDATIONS

Popping Furnaces

1) Conducting Trial Burns Prior to the HSWA Deadline for
Permitting Interim Status Incinerators

Because it usually takes one year to issue a permit
after a trial burn, interim status facilities should
schedule the trial burn prior to November 1988 in
order tn meet the November 8, 1989 deadline for
permitting interim status hazardous waste
incinerators. The Army has proposed that the data
collected from the trial burns conducted at one
facility be applied to other popping furnaces. The
only circumstances where an owner/operator can use
data from one incinerator in lieu of conducting a
trial burn at another is when the two units are
similar in all significant respects including unit
type, combustion chamber size, dimensions of major
components and operating conditions. In addition, the
wastes burned in the other units must be adequately
represented by the wastes burned during the trial
burn. This means that the types and concentrations of
organic hazardous constituents and metals must be
similar. The incinerability, form, and ash content of
the waste must also be comparable.

The Assistance Branch feels that the use of data from
a trial burn at one facility in lieu of trial burns at
the other facilities will not be acceptable for all
Army popping furnaces because the units were built by
different manufacturers, are of different ages, have
worn differently over the years, and have had
different modifications made to them.

An alternate proposal by the Army is to conduct "base"
trial burns at each facility using the wastes that the
facility will most often burn after permitted. A
"large scale™ trial burn would also be conducted with
a broad range of wastes at one facility to represent
the worst-case waste to be burned in any of the units.

The Assistance Branch and the Incinerator Permit
Writer's Workgroup agreed that this type of approach
could be acceptable for setting a more flexible range
of permit conditions for the popping furnaces provided
that the "large scale” trial burn is conducted at 3 or



OSWER Directive No. 9523.69-18

«11-

4 facilities. Furthermore, the results from each
facility that conducted a "large scale" trial burn must
be consistent to allow the ‘ata to be used in lieu of
large scale trial burns at 111 oopping furnaces. 1If the
results are not consistent, permit conditions must be
based on the individual facility trial burns.

Contact: 3Sonya Stelmack 202 or FTS-382-4500

2) Evaluation of Part B Applications for Popping Furnaces

The adequate evaluation of a trial burn plan for a
"popping furnace" involves additional criteria beyond
that required for the evaluation of most incinerators
since the explosive nature of the waste will affect the
combustion process and ash carryover. For example, in
typical hazardous waste incinerators, the ash content of
the waste is the major variable along with the
efficiency of the air pollution control equipment that
affects the release of particulate matter from the
stack. In the case of popping furnaces, the explosive
content of the waste must also be evaluated because of
the potential effect on particulate formation and
entrainment. For popping furnaces it is possible that
there are several "worst-cases" that must be evaluated
during a trial burn. The waste burned in the trial burn
should be selected for the “"worst-case"™ with respect to
incinerability of Appendix VIII compounds, particulate
and metals emissions.

The Assistance Branch has also been encouraging that
metal limits be set to adequately protect human health
and the environment under the authority of the omnibus
provision (Section 3@@5(c) (3)).

Contact: Sonya Stelmack 202 or FTS-382-4500

Liner Requirements

1) Use of In-place Hydraulic Conductivity Testing during Liner
Installation

The requirement to perform in-place hydraulic
conductivity testing on the soil liner of a test fill
was a condition of the final permit for one facility
The owner/operator of the unit objected to the
requirement and requested clarification of current EPA
policy on the use of in-place versus laboratory
hydraulic conductivity testing.
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The current EPA policy was adopted in May 1985 in the
"Draft Minimum Technology Guidance on Double Liner
Systems for Landfills and sSurface Impoundments --
Design, Construction, and Operation" (see Reference 3,
Attachment B). The Agency maintains that in-place
hydraulic conductivity testing is "the most accurate
means of consistently determining the actual hydraulic
conductivity of a constructed soil liner."™ The guidance
recommends that the in-place hydraulic conductivity test
be performed on a test fill using the same equipment and
techniques that will be used during the construction of
the actual liner.

EPA policy was reinforced by OSWER Policy

Directive $9472.0@83 (See Reference S5, Attachment B),
which was issued in October 1986. This document
presents further support to the Agency's position that
in-place testing is superior to laboratory testing.
This does not mean that laboratory testing is not a
significant component of a construction quality control
program. Research, however, has shown that laboratory
permeability tests often produce results that are one to
three orders of magnitude lower than the actual
hydraulic conductivity present in the field., A
satisfactory in-place hydraulic conductivity test does
not have to determine the specific hydraulic
cogQuctivity but must document that it is less than 1 X
10 cm/sec.

An unofficial survey found that the majority of Regions
consistently implement the policy requiring in-place
hydraulic conductivity testing.

Contact: Chris Rhyne 282 or FTS-382-469S

2) Freeze-Thaw Concerns with Clay Layer in Final Cover

A facility located in a northern state proposed to
install the clay liner portion of the final cover on
their landfill only 24 inches below the surface. In
this section of the country, frost penetration was 36
inches.

The Assistance Branch was asked to evaluate the proposed
design. Based on EPA guidance (See Reference 3,
Attachment B), we recommended that the clay layer below
the flexible membrane layer (FML) be completely below
the average frost depth. It is permissible to allow for
snow cover in the frost depth calculations. At this
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location, 6 inches of snow cover is typical; therefore,
we recommended that the soil layer above the clay liner
need be increased by only 6 inches instead of one foot.

Contact» Chris Rhyne 282 or ©TS-382-4695%

Hazardous Waste Stabilization

1) Use of Natural Material in a Waste Stabilization Process

A facility that planned to close its interim status
surface impoundment needed to develop a site-specific
process that would sufficiently stabilize its highly
organic and oily waste material. The facility engineers
proposed to use cement kiln dust as the pozzolanic
component in the process. They also proposed to use
caliche, a locally occurring form of calcium carbonate,
as an absorbent in the process.

In order to demonstrate that stabilization has occurred,
the waste must be shown to have undergone chemical
change. The engineers conducted a series of laboratory
and field tests with various proportions of the chemical
additives. They monitored soluble organic carbon (SOC)
levels in the leachate. Based upon data showing that
lower SOC levels were found in the leachate of
stabilization mixtures containing caliche as well as the
cement kiln dust, the engineers demonstrated that
caliche was a necessary component in the stabilization
process, Considering these results and the increased
strength of this stabilized material over time, the
Assistance Branch concluded that stabilization was
occurring.

Contact: Dave Eberly 282 or FTS-382-4691

Permit Issuance

1) HSWA Permit Preparation

A Region prepared a draft HSWA permit for a facility by
using the RCRA Corrective Action Plan (CAP) (See
Reference 4, Attachment B) as a guide. The Region asked
the Assistance Branch to comment on this approach and
the permit language.
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While the Assistance Branch agreed that the CAP was the
best currently available guide for Regions to use to
prepare HSWA permits, the CAP is more in the nature of a
checklist, from which svecific permit conditions can be
developed. Incorporation of general CAP requirements
directly into a permit is likely not to be specific
enough. (Please note that the Module for Corrective
Action for Solid Waste Management Units of the Model
Permit, distributed for review and use on November 34,
1988, is also an appropriate guide for using Sections
38084 (u) and (v).)

further, there are several points that the permit writer
must keep in mind when applying this reference. First,
the CAP was designed to cover all possible corrective
action requirements, including interim status corrective
action orders under Section 30868(h) as well as permit
requirements under Section 3864 (u). The permit writer
must select the applicable Section 3@04 (u) requirements
from the "menu" of requirements presented in the CAP.
Certain CAP requirements related to Section 3868 (h) are
not appropriate for permits.

Second, the permit writer must, for any individual
facility, identify the information already available in
the Part B application and collected during the RCRA
Facility Assessment (RFA). It is not necessary to
require information that has already been provided
elsewhere. Based upon this information,
facility-specific permit conditions can be developed
using the CAP as a checklist, but not as a model for the
actual permit condition language.

Contact: Dave Eberly 202 or FTS-382-4691

2) Authority to Implement Subpart X Standards in RCRA Authorized
States

The Agency is using the authority under Section
264.1(£f) (2) to implement the regulations for
miscellaneous units in all States at the same time,
regardless of their authorization status. This authority
exists independent of HSWA. Section 264.1(f) (2) applies
specifically to the regulation of units not covered by
any Federal permit requirements at the time that an
individual state program was authorized. This authority
was created to avoid the situation that no permits (such
as Subpart X permits) could be issued in an authorized
state for several years after permit standards were
promulgated by the Agency (i.e., until the state
receives Subpart X authorization). Therefore, Subpart X
requirements will be implemented by EPA in all
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states at the same time. See OSWER Policy Directive
#9489 .08~-2 (See Reference 1, Attachment B) for furtner
clarification.

Contact: Chet Oszman 202 or ©TS-382-4499

3) Permitting Deadlines for Subpart X Facilities

The permit application deadline of November 8, 1988 and
the permit issuance deadline of November 8, 1992
promulgated in Section 30@5(c) of HSWA, are relevant to
Subpart X facilities that had interim status as of
November 8, 1984. The permit applications due in 1988
need only address those units which were listed (or
should have been listed) in a facility's Part A
application as of November 1984. Any permit issuance
made in 1992 need address only those units subject to
the 1988 application deadline (although it can address
other units as a discretionary matter). This may mean
that permit issuances in 1992 will be partial permits
since only units with interim status before November 8,
1984 must be addressed. Regions are encouraged to
notify interim status facilities in order to give them
the opportunity to meet the November 1988 deadline.

Contact: Chet Oszman 282 or FTS-382-4499
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Assistance Branch reviews included in this summary

Facility Name Region Coordinator Review Date
Burnham Corporation \ Mark Salee May 1988
Foundry

CSsI X Chris Rhyne May 1988
Hawthorne Army IX Sonya Stelmack May 1988
Ammunition Plant

IBM I Amy Mills April 1988
Morton Thiokol VIII Chet Oszman May 1988
sca IT Chris Rhyne April 1988
(Model City)

R&D VI Chet Oszman May 1988
Fabricating

Sinclair 0il VI Dave Eberly April 1988
Tooele Army VIII Sonya Stelmack April 1988
Depot Jim Michael May 1988
Umatilla Army X Sonya Stelmack April 1988
Depot

Union Carbide II Dave Eberly April 1988

(Ponce, P.R.)

Union Carbide III Dave Eberly May 1988
(Sisterville, WVA)
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Attachment B

List of Guidance Documents used in Preparing the Assistance
Branch Permitting Comments

1'

"Issues Relating to Miscellaneous Units," OSWER Policy
Directive #9489.00-2 (April 26, 1988).

“"Hazardous Waste Miscellaneous Units; Standards
Applicable to Owners and Operators,” Final Rule,
Federal Register, Vol. 32, No. 237. p. 46946.

Minimum Technology Guidance on Double Liner Systems for

Landfills and Surface Impoundments -- Design,
Construction, and Operation , DRAFT, EPA
530-SW-85-814, (May 24, 1985).

"RCRA Corrective Action Plan," OSWER Policy Directive
#9962, (November 14, 1986). ‘

Technical Guidance Document: Construction Quality
Assurance for Hazardous Waste Disposal Facilities, EPA
S39-SW-86-031, OSWER Policy Directive $#9472.4d03,
(October 1986).
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Existing Incinerators and Data
in Lieu of Trial Burn

Berﬁe(f)kc*:; A9 Director

State Programs and
Resource. Recovery Divison (WH-563)

Division Directors, Regions I-X

Having spoken with many EPA regional hazardous waste
program personnel and operators of existing incinerators, it
has become apparent that some confusion exists concerning
trial burn plans and data in lieu of trial burns. The purpose
of this memo is to make clear that existing incinerators may
submit data in accordance with the provisions of Section 122.25§
(b)(5)(iii) on wastes that have been combusted during interim
status. These facilities do not need to submit a trial burn

plan for approval.

Section 122.25(b)(5)(1iii) sets out the requirements for
submitting data in lieu of a trial burn. A variety of
information is required including a waste analysis plan and
analytical results, incinerator engineering description, and
actual sampling and analysis results demonstrating 99.99%
destruction and removal efficiency of the principal organic
hazardous constituent(s). Also required is information on
incinerator operating parameters which will lead to operating
permit conditions under §264.34S5.

The clear purpose of §122.25(b)(S5)(iii) is to provide
data to specify operating conditions that will ensure compli-
ance with the performance standards in §264.343. Note that
the standards in §264.343 are clear and explicit. The
incinerator must demonstrate 99.99% DRE as calculated by the
formula given in the regulation: an incinerator producing HC1l
emissions of more than 1.8 kg/hr must control HCl emissions
to 1% of the uncontrolled amount or 1.8 kg/hr (whichever is
more): and particulate emissions must be controlled to
180 mg/dscm corrected for the amount of oxygen in the stack
gases. These three performance standards provide the only
authority under the existing regulations for controlling
emissions from hazardous waste incinerators.

The standards for accepting data in lieu of a trial burn
are found in the regulations. Section 122.25(b)(5)(iv)
provides that the Regional Adminjistrator ("the Director”)
must approve a permit application without a trial burn if he
finds that the wastes and the incinerators are sufficiently
similar and the data provided is adequate to specify operating
conditions ensuring ... “"that the performance standards in
§264.343 of this Chapter will be met by the incinerator.”
Clearly, an existing incinerator that obtains data on the
waste it has combusted under interim status standards satisfies

CPA Porm 13204 (Rev. 3-76)



. the requirements for similarity of waste and incinerator design.
Similarly, to satisfy the third requirement, the applicant

need only present the operating parameters (as outlined in
§264.345) uged when compliance with §264.343 was demonstrated.
These operating parameters then become permit conditions. Thus,
the Regional Administrator lacks the regulatory authority to
require the owner ‘or operator of an existing incinerator to
submit a trial burn plan for approval before the operator
gathers performance data.

0f course, many operators of existing facilities may wish
to submit trial burn plans voluntarily. The emissions sampling
and analysis required is quite expensive and the selection of
POHCs is critical to the acceptability of data in lieu of
trial burn plans. In order to avoid repeating the tests, an
operator may submit a proposed trial burn plan. In this case,
the Director can review and approve an acceptable plan [see

§122.27(b)(4)].

Finally, while reviewing the 24 June 1982 incinerator
regulations, one should keep in mind that the certification
requirement at 122.25(b)(5)(iii)(E)(3) should have been
deleted. You received a memorandum dated 26 August 1982
that this is being corrected.

I hope this has resolved the confusion regarding the
submission of data in lieu of a trial bufn. 1If you have any
questions, contact Randy Chrismon at 382-=453S.




9., Question:

Answer:

9523.1983(32)

RCRA/SUPERFUND HOTLINE MONTHLY SUMMARY

FEBRUARY 83

Does any part of a container storage Part B permit application
need to be certified by a professional engineer; and, if so, does
the professional engineer need to bDe registered in the State the
facility is in?

No technical data needs to be certified for container storage.
Other units like tanks that do require certification are not
limited to State certified PE's, but the Region should be con=
sulted.

Saurce: Dave Fagan
Regsearch: Irene Horner
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JUN 17 1983
MEMORANDUM

SUBJECT: land Owner Signature on Part A

FROM: John Skinner
Director
Office of s0lid wastes (wiH=562)

TO1: Tom Devine
Director
Air & waste Management Division
Region 4

Pursuant to §270.10 both the owner and operator are regquired
to sign a permit application for a hazardous waste management
facility. This dual signature requirement is the subject ot a
recent proposal in the Federal Register (July 23, 1983) which
modifies the requirements for both signatures so that, in certain
identifiable situations, the owner's signature may be waived by
the Director. “Fhe preamble to the proposal summarizes the legal
basis benind the present signature requirements., These
regulations were proposed as a result of the NRDC settlement.
They will have no effect on your questions,

The answers to your specific questions are:

1. Are incorrect signatures a criminal violation? vYes, if tne
signer knowingly signs the permit application either ralsely
or incorrectly.

2. To what extent should we try to ascertain wno is the property
aowner (title search)? You should j;enerally assume the person
claiming to be the property owner is the property owner. A
title search is an inappropriate use of resources unless you
have good reason to believe the applicant is not the property
owner,

3. What risk and liability does EPA encounter if we issue a
permit to the wrony party based on the part A wnich is
incorrect? None, however a permit writer wno accepts a
signature that he knows is false or incorrect and whose
conduct is fraudulent under applicable state or Federal law,
may be guilty of fraud,



4. Whose Te€sources should be used to check proper title? 1In the
rare case where a title search is needed, the permitting
authority should conduct the title search,

S. Should we be concerned at all or just let the Public Notice
serve to inform and if nofl one comes forward assume the
Part A signature is correct? EPA must assume applicants are
dealiny in good faith, except in those situations where EPA
has gnod reason to believe the applicant is not., Public
notice should serve to inform the public as to who owns and
who operates the facility. If members of the public know of
an error, they shouid so inform EPA,

cc: Hazardous waste Branch Chiefs Regions I=X

ASTP ZeYDLEB/91/9:GESGVZIEVTISIADITIWIE9G-HM



9523.1983(06)
RCRA/SUPERFUND HOTLINE SUMMARIES

SEPTEMBER 83

1f a facility is in the process of filing Part B of its permit application,
can the application include any of the changes which were proposed
(April 4, 1983, 48FR14472) for the new gefinition of solid waste?

No, the permit application must reflect the hazardous waste regulations
which are in effect at the time of filing. 1f the regulations change,
it might be necessary to modify the draft permit or the permit,

Source: Steve Levy
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xaéstcn'OdIand . - -"=jf.g-=g‘#-*;i;+
813 Porest Road o E _ S
La Grange Park, Illinols 60325 - - I

Dear Mr. Odland: Do B TR EE G S

_ The Utfice of Cenaral Counsel sent your letter of October 3,

- 1383, to thls otflce for a reply to your questions concerning the .. - -
}"_irequlrouents for obtaining & hazardous waste manageasent factlfty =i~ ..’
. peralt under the Resource Conservation and Recovery Act (RCRA).- f “ o

T The Office of Solid wWaste is responsible for both the technical - e

+27 . ‘sctandards and permit regulations under RCRA, This letter contiras '
the telathane conversation you had with a aenber of ey staff on _

:chls lubjcct and -uuaarizes his dlscusaton of BPA': posttion.-.p;;rV{?:a
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Guidance on Petroleum Refinery Waste Analyses for Land
Treatment Permit Applications

~a0w JOhn Skinner. Director fvuw

Office of Solid Waste

Hazardous Waste PermidJ/Branch Chiefs,
Regions I-X
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Introduction

The purpose of this memo is to provide permit writers
guidance on evaluating petroleum refinery waste analyses submitted
in land treatment permit applications. A list of Appendix
VIII hazardous constituents suspected to be present in petroleum
refinery wastes and a special analytical method for refinery
wastes are provided.

Background

The general Part B information requirements specified
under §270.14(b) require the submittal of (1) chemical and
physical analysis data on the hazardous wastes to be handled
at the facility including all data that must be known to treat,
store, or dispose of wastes properly in accordance with Part
264, and (2) a copy of the waste analysis plan. 1In addition,
the specific information requirements under §270.20 require an
owner/operator of any facility that includes a land treatment
unit to submit "a list of hazardous constituents reasonably
expected to be in, or derived from, the wastes to be land
treated based on waste analyses performed pursuant to §264.13."
Also, §270.20(a) stipulates that the description of the treatment
demonstration plan must include a list of potential hazardous
constituents in the waste.

Because the design and management of a land treatment
unit is based on the goal of attaining treatment of hazardous
constituents (i.e., constituents listed in Appendix VIII), it is
very important that the presence of these constituents in the
land treated wastes be accurately identified and quantified.
This is best achieved through a comprehensive waste analysis
for all Appendix VIII constituents. However, due to the cost
and analytical difficulties associated with these analyses,
many applicants have submitted requests to conduct analyses
for some subset of Appendix VIII, which are “"reasonably expected
to be in or derived from the wastes to be land treated." To
date, the majority of wastes proposed for land treatment have
been petroleum refinery wastes, specifically the listed wastes
K048-K052.
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The evaluation of these Appendix VIII subsets for each land
treatment application has bYeen difficult due to the lack of
published information on specific organic compounds in refinery
wastes, and also due to the variability of waste characteristics
within the refinery industry. However, OSW has gathered sufficient
information from EPA research studies, in-house waste studies
and analyses, and refinery process evaluations to develop a
conservative list of hazardous constituents that are suspected
to be present in petroleum refinery wastes., This list is
provided in Attachment 1. This list should be used by permit
writers as a guide in determining which constituents may and
may not be eliminated from consideration when completing waste
analyses for a land treatment permit application. Additional
explanation of the derivation and use of this list is provided
Delow.

Derivation and Use of List

The list of hazardous constituents suspected to be present
in refinery wastes was derived from a review of data on petroleum
refinery wastewater and sludge characteristics from the following
sources: (1) literature, particularly EPA research reports:;

(2) in-house waste analyses completed by EPA research laboratories;
(3) preliminary data from the OSW refinery waste study; and

(4) an evaluation of petroleum refinery processes. Although

these four sources were used, the data base on specific hazardous
organic constituents in sludges was still limited. Considerable
weight was placed on wastewater data as indicators of sludge
characteristics (e.g., API separator sludge).

Also, the 1list in Attachment 1 is a generic list developed by
combining waste analysis data on all five listed refinery wastes
(KO48-K0O52). Due to the lack of extensive data, no attempt
was made to differentiate between the characteristics of these
five refinery wastes., Until sufficient information is available
to allow development of separate lists for each waste, the
attached list should be considered applicable to dissolved air
flotation float (R048), slop oil emulsion solids (K049), heat
exchanger bundle cleaning sludge (K050), API separator sludge
(X051), and leaded tank bottoms (K052). '

To compensate for the limited data base and variability among
refineries, the attached list is purposely comprehensive.
It includes a total of 89 hazardous constituents or groups
of constituents (e.g., trichlorobenzenes). All of these con-
stituents have been identified as possibly being present in
the above referenced wastes. Many of the compounds on the
list may be present at low concentrations and others may not
be present at all in certain wastes at some refineries.

The permit writer should use the attached list as a guide
to the Appendix VIII constituents that should be addressed in



the up-front waste analyses and waste analysis plans for Part B
applications. that propose land treatment of petroleum refinery
wastes. A permit applicant may further refine this list by
providing detailed evidence that certain hazardous constituents
cannot be present in the listed wastes at that particular
refinery. In most cases, however, waste analysis data on the
constituents listed in Attachment 1 will be necessary to make this
showing.

Analytical Methods

To assist in the analysis for specific organic constituents
in petroleum refinery wastes, OSW has developed a column cleanup
procedure which is provided in Attachment 2., This draft method
is used specifically to separate semivolatile aliphatic, aromatic,
and polar compounds in the waste matrix. The method should be
used only by experienced residue analysts, Volatile compounds
are determined using method 8240 with PEG (tetraglyme) Extraction.
Test method 3050 should be used for all metal analyses. These
methods are described in Sw-846.

Relationship to Delisting and Listing Efforts

Finally, the attached list is consistent with the waste
analysis information that EPA has requested from delisting
petitioners. Many petroleum refinery operators who are preparing
Part B applications for land treatment facilities also have
submitted delisting petitions to the Agency for one or more of
their wastes. It is important that the waste analysis data
requested by the Agency for permitting and delisting be consistent,
although there may be differences in the extent of data necessary
in certain cases. Therefore, the list of Appendix VIII constituents
provided in Attachment 1 is also being used in refinery delisting
actions., Additional information on non-Appendix VIII constituents,
however, is being collected as part of OSW's new waste assessment
and listing efforts for petroleum refineries. These compounds,
which are listed at the end of Attachment 1 for your information,
may be added to Appendix VIII in the future. Although it is
not required at this time, permit applicants should be encouraged
to provide information on these waste constituents.

If you have any questions on the listing of specific
hazardous constituents in Attachment 1 - or on the recommended
test methods, please contact Ben Smith (382-4791) of the Waste
Identification Branch. Other questions pertaining to the use
of the above guidance in permitting land treatment facilities
should be directed to Mike Flynn (382-4489) of the Land Disposal
Branch,

Attachments

cc: Jack Lehman Matt Straus
Fred Lindsey Bruce wWeddle
Ken Shuster \/Féter Guerrero

Eileen Claussen



ATTACHMENT 1

Appendix VIII Hazardous Constituents Suspected to be Present in Refinery Wastes

**Acetonitrile (Tthanenitrile)
**Acrolein {(2-Propenal)
**Acrylonitrile (2-Propenenitrile)
Aniline {(Benzenamine)
Antimony
Arsenic
Barium
Benz (c) acridine (3,4-Benzacridine)
Benz (a) anthracene (1,2-Benzanthracene)
**Banzene (Cyclohexatriene)
Benzenethiol (Thiophenol)
Benzidine (1,1-Biphenyl-4,4 diamine)
8enzo(b)fluoranthene (2,3-Benzofluoranthene)
Benzo(j)fluoranthene (7,8-Benzofluoranthene)
Benzo(a)pyrene (3,4-Benzopyrene)
**B8anzyl chloride (Benzene, (chloromethyl)-)
Beryllium
Bis (2-chloroethyl) ether (Ethane, 1,1 -oxybis (2-chloro-))
Bis: (2-chloroisopropyl) ether (Propane, 2,2 -oxybis (2-chloro-))
**Bjs (chloromethyl) ether (Methane, oxybis (chloro))
Bis {2-ethylhexyl) phthalate (1,2-Benzenedicarboxylic acid, bis (2-ethylhexyl) ester)
gutyl benzyl phthalate (1,2-Benzenedicarboxylic acid, butyl phenylimethyl ester)
admium
Carbon disulfide (Carbon bisulfide)
p-Chloro-m-cresol
**Chlorobenzene (Benzene, chloro-)
**Chloroform (Methane, trichloro-)
**Chioromethane (Methy! chloride)
2- Chloronapthalene (Naphthalene, beta-chloro-)
2-Chlorophenol (Phenol, o-chloro-)
Chromium
Chrysene (1,2-Benzphenanthrene)
Cresols (Cresylic acid) (Phenol, methyl-)
**Crotonaldehyde (2-Butenal)
Cyanide
Dibenz(a,h)acridine (1,2,5,6-Dibenzacridine)
Dibenz(a,j)acridine (1,2,7,8-Dibenzacridine)
Dibenz(a,h)anthracene (1,2,5,6-Dibenzanthracene)
7H-Dibenzo(c,g)carbazole (3,4,5,6-Dibenzcarbazole)
Dibenzo(a,e)pyrene 21,2,4,5-Dibenzpyrene)
Dibenzo(a,h)pyrene (1,2,5,6-Dibenzpyrene)
Dibenzo(a,i)pyrene (1,2,7,8-Dibenzpyrene)
»*x] 2-Dibromoethane (Ethylene dibromide)
Di-n-butyl phthalate (1,2-Benzenedicarboxylic acid, dibutyl ester)
*Dichlorobenzenes
**] 2-Dichloroethane (Ethylene dichloride)
**trans-1,2-Dichloroethene (1,2-Dichlorethylene)
**] 1-Dichloroethylene (Ethene, 1,l-dichloro-)
**Dichloromethane (Methylene chloride)



**Dichloropropane
Dicnloropropanol
Diethyt] phthalate (1,2-Benzenedicarboxylic acid, diethyl ester)
7,12-0Dimethyl-benz(a)anthracene
2,4-Dimethylphenol (Phenol, 2,4-dimethyli-)
Dimethyl phthalate (1,2-Benzenedicarboxylic acid, dimethyl ester)
4 ,6-Dinitro-o-cresol
2,4-Dinitrophenol (phenol, 2,4-nitro-)
2,4-Dinitrotoluene (Benzene, l-methyl-2,4-dinitro-)
Di-n-octyl phthalate (1,2-Benzenedicarboxylic acid, dioctyl ester)
**] 4-Dioxane (1,4-Diethylene oxide)
1,2-Diphenylhydrazine (Hydrazine, 1,2-diphenyl-)
**Cthyleneimine (Azridine)
**Cthylene oxide (Oxirane)
Fluoranthene (Benzo (j,k) fluorene)
**Formaldehyde
Hydrogen sulfide (Sulfur hydride)
Indeno (1,2,3-cd)pyrene (1 10(1,2-phenylene)pyrene)
Lead
Mercury
Methanethiol (Thiomethanol)
3-Methylchlolanthrene (Benz(j)aceanthrylene, 1,2-dihydro-3-methyl-)
**Methy] ethyl ketone (MEK) (2-Butanone)
Naphthalene
Nickel
p-Nitroaniline (Benzenamine, 4-nitro-)
Nitrobenzene (Benzene, nitro-)
4-Nitrophenol (Phenol,pentachloro-)
Pentachlorophenol (Phenol, pentachloro-)
Phenol (Benzene, hydroxy-)
Pyridine
Selenium
* **Tetrachloroethanes
**Tetrachloroethylene (Ethene, 1,1,2,2-tetra chloro-)
**Toluyene (Benzene, methyl-)
*Trichlorobenzenes
* **Trichloroethanes
**Trichloroethene (Trichloroethylene)
*Trichlorophenols
Vanadium

* [f any of these groups of compounds are found, the specific
isomers listed in Appendix VII! should be identified.

** |se Test Method 8240 for these volatile compounds.

*** Jse Test Method 3050 in SW-846 for all metals; see
Attachment 2 for semivolatile organic compounds.



Non-Appendix VIII Constituents of Concern (may be added to App. VIII)

Cobalt Indene
l1-Methylnapthalene S-Nitro acenaphthene
Styrene Quinoline
Hydroguinone Phenanthrene

Anthracene Pyrene



ATTACHMENT 2

Column Cleanup of Petroleum Wastes

Introduction

The following procedure is intended for application to the
analysis of semivolatile organic compounds in oily waste
samples. Its application is necessary in those cases where
the conventional cleanup procedures (Methods 3510, 3520,

3540, 3550) fail to provide suitable detection limits (approx-
imately l10ppm) for the semivolatile compounds specified in
Attachment 1. Analysis of the cleaned-up extracts should bhe
performed according to Method 8270, a capillary GC/MS technique.

It should be noted that this procedure is in draft form. It
may be modified as more experience is gained.

Cleanup Technigues

It is anticipated that after a sample is subjected to
conventional extraction procedures (Methods 3510,3520, 3540,
and 3550) or after dilution, a cleanup step may be required
to remove matrix interferences and yield acceptable detection
limits for compounds of interest., Determination as to whether
an extract needs to be cleaned can usually be provided by either
examination of the sample itself or by knowledge of the
particular waste stream that was sampled. It is also possible
to estimate whether or not the extract is suitably clean for
GC/MS analysis. An aliquot of the methylene chloride extract
can be evaporated to dryness and the total amount of material
in the aliquot weighed. 1In general, if the extract contains
less than a few milligrams of material per millilitre of
solvent, it is probably clean enough for capillary CG/MS. 1If
it contains more materials, it will likely require additional
preparation,

In most instances, some type of cleanup technique will be
necessary in order to achieve suitably low detection limits
for the target compounds. If much aliphatic material exists
in the sample it will mask the compounds of interest. Mere
dilution will not remedy the situation as detection limits
are raised by the dilution.

If acidic compounds such as phenols are suspected of
being present in the sample, a separate fraction containing
these acids can be created using the organic extract obtained
above. Methods 3530, a base/neutral acid cleanup extraction
technique, may be applicable to the cleanup of certain sample
types. Modifications to Methods 3530 are as follows:



a) In Section 7.6, the organic and agueous phases are both
treated as containing compounds; and

b) Section 7.15 will not be necessary.

The aqueous phase, when transferred to organic solvent after
Section 7.13, will contain acidic compounds. The organic

phase cantains basic and neutral compounds. In most instances,
the acidic fraction will be clean enough for GC/MS analysis.
The base/neutral extract, however, may require further cleanup.
Thus, a cleanup procedure has been devised for base/neutral
extracts that minimizes the interferences caused by high
concentrations of aliphatic and polymeric materials.

Although the cleanup procedure is thoroughly described in
the next section, one generally proceeds as follows. The sample
1s subjected to cleanup by placing a representative aliquot
of the sample on an alumina column and successively eluting
with hexane, methylene chloride, and diethyl ether to yield
3 fractions containing the aliphatic (hexane fraction), aromatic
(methylene chloride fraction) and polar compounds (ether
fraction)., The methylene cloride fraction is then concentrated
to about 1 ml. and then is analyzed by GC/MS for the compounds
of interest. The hexane concentrate can be screened by
GC/MS to determine if compounds were eluted into the hexane
fraction. However, this usually will not be required, 1If
polar compounds are of interest, the ether fraction is also
analyzed.

Quantitation of the semivolatile constituents in Attachment 1
is to be performed using the reverse search technique.
Additionally, tentative identification should be attempted
for the ten organic compounds detected at the highest concen-
trations. Identifications should be made via a forward
search of the EPA/NIH mass spectral library. Concentrations
should be approximated by comparison of the compound response
to that of the closest eluted internal standard. A procedural
blank, matrix spike, and duplicate should be analyzed for
every batch of samples.

Accuracy and precision control charts should be maintained
for indicator constituents. The percent recoveries of spiked
surrogate standards for a given sample type should be plotted
versus sample identification number., Table 1 contains a list
of the surrogate compounds to be employed for the analysis of
semivolatile organic compounds, and recovery limits. Recovery
limits are based upon obtaining a final extract sufficiently
clean, such that the surrogate compounds should be present at
50 ppm or higher in the extract. If dilution of the sample is
still required, detection of the surrogates may be difficult
and the associated recoveries imprecise or non-existant.

Such samples should be spiked with higher surrogate levels
and resubjected to the cleanup procedure.



Table 1. Surrogate Standards for Semivolatile Organic
Compound Analysis

Recovery Limits

Acid surrogates
phenol-dsg 40-115%
2-fluorophenol
2,4,6-tribromophencl

Base/neutral surrogates
nitrobenzene=dg
S-fluorobiphenyl 50-120%
terphenyl-di4
acridine=-dyg
pyrene-djg

The precision control chart should consist of the percent
difference for indicator constituent concentration determined
in duplicate samples of a given sample type versus sample
identification numbers,

Column Clean Up of Petroleum Wastes

Scope and Application

This method is used to cleanup samples containing high
levels of aliphatic hydrocarbons, such as wastes from petroleum
refining. It is used specifically to separate aliphatics,
aromatics, and polar compounds in the waste matrix. This
method is applicable to API separator sludges, rag oils, slop
oil emulsion, and other oily wastes derived from petroleum
refining. This method is recommended for use only by or
under close supervision of experienced analysts.

Summary of Method

Take a 200 mg aliquot of the waste/methylene chloride
concentrate from step 7.13 of Method 3530, Dissolve the
aliquot in hexane and spike with 10mg each of dg-acridine,
dg-nitrobenzene, ds-phenol, 2-fluorobiphenyl, tribromophenol,
d14-terphenyl, 2-fluorophenol, and djgo-pyrene. Apply the mixture
directly to the alumina column.

The column is eluted sequentially with hexane, methylene
chloride, and diethyl either and the corresponding three
fractions are collected. An aliquot of the CH,Cl; fraction
is evaporated under a gentle stream of nitrogen and weighed to
determine the appropriate concentration factors prior to



GC/Ms. If pyrene or terphenyl is recovered at less than 50%,
the procedure should be repeated.

———

Interferences

Matrix interferences will likely be coextracted from the
sample. The extent of these interferences will vary considerably
from waste to waste depending on the nature and diversity of
the particular waste being analyzed. The use of additional
cleanup extractions can be used as necessary for specific
compound identification and quantitation.

Aggaratus

Glass Column: 30 cm long x 1 cm I.D. with glass frit or
glass wool and stop clock.

Aluminum weighing boats: Approximately 2 in. in diameter,
Analytical Balance: Capable of weighing to +0.5 mg,
Concentrator Tube, KD, 10 ml

Evaporative Flask, KD, 250 ml

Snyder Column, KD, three-ball micro

Snyder Column, KD, two=ball micro

Steam Bath

Boiling Chips: 10-40 mesh carbarundum. Heat to 450°C for 5-
10 hours.

Syringe: 1 ml glass

50 ml beaker

250 ml beaker

Reagents

Hexane: Distilled in glass (B&J) or equivalent

Methylene Chloride: Distilled in glass (B&J) or equivalent
Diethyl Ether: Distilled in glass (B&J) or equivalent

Alumina: Dried overnight at 130°C, neutral 80-325 MCB
chromatographic grade

Sodium Sulfate: Washed with CH3Cl; and heated to 150°C for 4
hours



Procedure

Weigh out.10.0 gm of alumina and add to the chromatographic column
that is filled to about 20 mL with hexane.

Allow the alumina to settle and then add 0.5 gm sodium sulfate,

Let the solvent flow such that the head of ligquid in the column
is about 1 cm above the sodium sulfate layer. Stop the flow.

Add the aligquot equivalent to 100-200 mg of material.

Start the flow and elute with 13 ml of hexane. Collect the
effluent in a 50 beaker. Label this fraction "aliphatics".

Flute the column with 100 ml of methylene chloride and collect
the effluent in a 250 ml beaker. Label "aromatics".

Elute the column with 100 ml of diethyl ether and collect the
effluent in a 250 ml beaker. Label "polars"”.

Weigh three sample boats to the nearest 0.5 mg. Reduce the
volume of each fraction using the KDs to between 1 and 5 ml.
Record the volume of each and place 1/2 of each sample in the

respective boat.

Evaporate the liquid in each boat under a gentle stream of
nitrogen. Reweigh each boat and record the weight of each fraction.

Calculate the weight of each fraction as a proportion of the
total sample. For example, fraction 1l is 56.3 mg, fraction 2
is 25.4 mg, and fraction 3 is 85.0 mg.

Calculate the amount of sample in the fractions and adjust
the volumes so injection will permit determination of various
components on scale

12.7 mg/2500 ul = 5,1 ug/ul

Dilute each of the three fractions obtained by a ratio so

that the sample entering the capillary column does not exceed

2.5 ug. For example, if the calculated weight of the fraction
as a proportion of the total sample is 12.7, and the amount of
sample in the fractions is 5.1 ug/ul as in the above example,

dilute the sample 1l:1 with methylene chloride.

Quality Control

Before processing any samples, the analyst should demonstrate
through the analysis of a distilled water method blank that
all glassware and reagents are interference-free. Each time a
set of samples is extracted or there is a change in reagents,
a method blank should be processed as a safeguard against



chronic laboratory contamination. The blank sample should bde
carried through all stages of the sample preparation and measure-
ment, Stapdard guality assurance practices should be used

with this method, Laboratory replicates should be analyzed

to validate the precision of the analysis. Fortified samples
should be carried through all stages of sample preparation

and measurement; they should be anlayzed to validate the
sensitivity and accuracy of the analysis.



9523.1984(03)

RCRA/SUPERFUND HOTLINE SUMMARY

APRIL 84

4, Must a company's Part B permit application submission include a closure date if
the company has no plans for closure in the near future?

Yes; 270.14(b)(13) requires a closure plan to be submitted with the Part B
application, and the estimated closure date is part of that closure plan
(264.112(a)(4)). Later, if the estimated closure date changes, the closure
plan must be amended as & minor modification to the permit (270.42(g)).
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9523.1984(04)

RCRA/SUPERFUND HOTLINE SUMMARY

MAY 84

The "Permit Applicants Guidance Manual for Hazirdous Wiaste Land Treatmen:,
Starage, ang Disposal) Facilities® (final drafi, S4-370), provides check lists
of all tne iaformazion requirements and associated permitting standards

tnas an app)icant for a land trediment, storage, or gisposal facility may neea
to address. Are these check lists to be be usad as a format for preparing

a Part B application?

The checx lists can be used as an application format, The check

lisss are provided as a tool for both the applicant and permit reviewer
to use as a reference to ensure that all information required is
included in the application, The check lists should be includesd in tne
application to aig the reviewer. The check lists allow an applicant to
indicate the location in the application of information responding to
each requirement., There are no formal application format requirements.

Source: Art Day
Research: Gordon Davidson



9523.1984(0¢6)

PERMIT POLICY Q & A REPORT
TRIAL BURN

SEPTEMBER 10, 1984

Trial Rurns

l. CQuestion: Bas the Agency {ssued any RCRA permits .for incinera~
tion on the basis o data subnitted in lieu of a trial burn? 490
CPR 270.19(c) and (@),

Answer: The Agency has nct yet issued any PCRA {ncineration
pernits on the tasis of data obtained from other incinerators in
lieu of a trial burn. In orcder for data submitted {n lieu of-a
trial burn to be acceptable, the incinerators and the wastes rmust
be sufficiently sinmilar so that the peranit writer can confidently

estarlish incineratcr oreratirs; conditions for tha second incinerator

without the cenefiz of 8 trial burn, {ivhé/w_
_ A
—AEF3T



9523.1984(07)

PERMIT POLICY Q & A REPORT
DEFINITION

SEPTEMBER 10, 1984

2., Cuestion: Can EPA declare a Part B application comnlete
aven thouch the aprlicant has not subnitted Qrouncd~wvater moni-
toring (Gw) cdata? 40 CFR 264 Subpart ? and 40 CPR 270.14(c)
Answer:  No. The Ajency cannct ceclare a permit application.
ccmplete without ground water menitoring cata, The Agency can
use enforcement to sccure facilitios' compliance with Part 265
¢reund water menitoring requirarcents, §3013 orders {f a substan-
tial hazard is suspected, and the authority of 40 CFR 270,14(c)
to obtain the nocessary ground water ronitoring information,
More cdetailed guicance on this issue will be {ssued shortly.



9523.1984(08)

PERMIT POLICY Q & A REPORT
PART B INFORMATION REGARDING FUTURE POTENTIAL EXPANSIONS

SEPTEMBER 10, 1984

S. OQuestion: Car an applicant sudmit information along vith
his Part 8, for potentlal expansions to his facility and obttain
a pormit for those expansions when he has no definite expansion

cdate. 40 CFR 270.10(f),

Answer: Yoas., The applicant, howvever, nust submit {nformation

at tnhe sane lovel of detall as if construction vere to begin
irmediately uron roeceipt of a RCRA permit or at a later date,
consistent vith a schedule of compliance specified {in the permit,
The Part B application must be in such detail that tho pemit
vriter can draft an enforceable perait and so that there can be
meaningful pudlic participation and review of the Jroposed facility
and pernmit conditions. 1In other words, he must fully satisfy
all the information requirements of a Part B application and

the Part 264 stancards for a nev facility. This is.aifficult to
do {n the alzsence of specific plans. 1In addition, when the .
applicant does finally cecide to undertake the expansion, he
sust conform exactly to the plans and specifications contsined
in the permit. Applicants without firm expansion plans should
be encourajed to restrict their permit application to the existing
facility and to request a najor nodification vhen the expansion
olans and schedule are cdefinite. The applicant, howvever, should
be warned that a major modification of this nature coculd, in
effect, constitute a nev application, 7The applicant should also
be advised of any relevant regulations regarding the procecures
for expancing the capacity of s permitted facility.
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MEMORANDUM

SUBJECT: Recent Clarifications of RCRA Authorities

FROM: Peter Guerrero
Branch Chief
Permits Branch (WH=563)

TO: Section Chiefs
Regions I=X

The attached documents clarifys your authority in two important
aspects of the RCRA permit program. First, you will find a decision
issued by the Chief Judicial Officer in the case of City Industries,
Inc. That decision reversed the ALJ's holding that EPA lacks the
authority to assess penalties under Section 3008 of RCRA for failure
to submit a complete RCRA permit application.

The second attachment is a technical change, announced in the
Federal Register, which clarifies our authority to apply Part 265
standards until closure and post closure responsiblities are ful-
filled. Previously, the wording of §265.1 implied that once a
facility's interim status was terminated the facility would no
longer have to meet §265 interim status standards, i.e. closure,
post closure, and financial responsibility. However, EPA has the
statutory authority under Section 3004 to enforce the Part 265
standards at facilities which no longer have interim status. The
revisions to §265.1 makes it clear that Part 265 requirements apply
to RCRA facilities until either a permit is i{ssued or until all
applicable Part 265 closure and post closure responsibilities are
fulfilled.

Attachments
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; m 3 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

" 5 REGION tV

343 COURTLAND STREET
ATLANTA GEORGIA JO3ES

MEMO RANDUM

DATE: November 29, 1984

SUBJECT: Administrator's Decision Regarding Authority Under RCRA
Section 3008 to Assess Penalties for Failure to Submit
a Complete and Adequate Part B Application

FROM: James H. Sargent
Regional Counsel, ion

TO: »Lee Thomas (WH-562A)
Courtney Price (LE-133)
Lisa Friedman (LE-132S)

Regional Counsels
Regions I-III and V=X

Attached is a copy of the decision issued by the Chief
Judicial Officer on November 21, 1984 in the case of City

Industries, Inc., Docket No. 83-160-R-KMC. That decision reversed

the ALJ's holding that EPA lacks the authority to assess penalties
under Section 3008 of RCRA for failure to submit a complete and
adequate Part B RCRA permit application. This affects many pending
enforcement cases in the regions and reaffirms our authority to

seek penalties for deficiencies in Part B RCRA permit applications.

Attachment

¢¢: RCRA/CERCLA Team lLeaders



BEPORE THE ADMINISTRATOR
U.S. ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C.

In the Matzer of: )
)
City Industries, Inc., ) RCRA (3008)
) Appeal No. 83-4¢
Respondent ).
)'
RCRA 83-160-R-KMC %
)
Q2DER

This appeal is froa an order of an Adainistrative Law
Judge (presiding officer) disaissing an adainistrative complaint
brought agalanst City Industries, Inc. (respondent). Y In
that ordcf the presiding officer held that it wvas inappropriate
to assess a civil penalty agaianst respondent for its alleged
failure to submit “Part B" of 1ts RCRA permit application. /
For the reasons stated bdelow, the initial decision is reversed
aad this proceeding is remanded to the presiding officer for

further proceedings coansistent with this order.

1/ 40 CFR $22.20(b) provides that such an order constitutes an
inicial decision. 4An {aitial decision is appealadle to the
Adainistrator or his delegatee pursuant to 40 CFR $22.30.

2/ The Resource Conservation and Recovery Act of 1976 (RCRA),

as anended, 42 U.S.C. $§6928(a)(1l) et seq., requires any person

vho ovns or operastes a hazardous vaste management (HWM) facility
to obtain a RCRA permit from the Agency. Pursuant to Agency
regulations, owners or operators of facilities {n existence on
Noveaber 19, 1980, are alloved to continue ia operastion, pending
the Agency's final perait Jdetermination, {f, among other things,
they subaitted Part A, and subsequently, Part B of the RCRA perait
application. See notes 4 and 3, iafra, for descriptions of

“Part A® and "Part B" of the RCRA permit applicatioa.



Background

Respondent owns and operates a hazardous waste storage

factlity which was doing business i{n Orlando, Florida on November
3/
19, 1980. RCRA regulations provide for a bifurcated perait

application procedure for facilit{es in existence on that date,
{.e., so called "existing facilities.”™ An owner of an exi{sting

facility {s required to submit Part A of Lits permit aspplication
4/ ,
firsc. Subsequently, at the Agency's request, the owaner of

such a facility {s required to submit Part B of {ts permit
S/
application.

Respondent timely submictted Part A of {ts permit application
‘ 6/ :
and, accordingly, attained “interim status.” Hovever, when

3/ Although respondent is no longer receiving hazardous wvaste at
this facility, {t continued to store hazardous waste for some
period of time thereafter and sccordingly vas required to have

a peruit. See 40 CFR §270.1 (1983). See EDF v. Lamphier, 714
P.2d 331, 335 (4ch Cir. 1983). The record does not show whether
respondent {s currently storing hazardous waste.

4/ Part A aust contain the information listed i{in 40 CFR §270.13
(1983). This facludes a description of the hazardous wvaste
activities vhich sre conducted at the facility, the name and
locstion of the facility, certain faformation identifying the
facility's operator and owner, a scale drawing of the facilicy,

a description of what processes vwill take place at the facilicy,
e.g., treatment, storage, disposal, the design capacity of

these iteus, identification of the hazardous wvaste to be handled
at the facility, the quantity of hazardous waste to be handled at
the facility, and a topographic map.

S/ Part B must set forth information relating to a facilicy's
operational procedures, such as security arrangements, closure
plan, flood plan, detailed plans for ground water moaitoring,
etc. 40 CFR §8270.14-29 (1983). The tnformation:-required to be
subaitted as Part B of the permit application {s more extensive
acd detailed than that required for Part A.

§/ When a Part A application for a facility {s submitced to

the Agency (together with preliaminary notification of hazardous
vaste activity required by RCRA $3010), the facility is authorized
to operate on an interim status basis, i.e., pending the Agency's
final decision on the facility's perait applicacion.
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EPA Region'IY subsequently requested Part B of the applicati{on,
the ma:erial; which respondeat subai-ted wvere unacceptable to
the Region. -/ Consequently, the Region filed an adaini{stracivae
complaint against respondent charging that {z violaced 40 CFR
§270.10(e) which requires an existing faclility to submit Parc B
of {ts permit application whea so requested by the Agency. A
ci{vil penalty of $5,000 was sought in the complaint for this
alleged violation.

In {ts answer to the coaplainct, respondent conteanded that
its Part B application was adequate and the Region should have
accepted {t. Alternatively, respoundent contended that “fallure
to subait [an adequate) Part B application {s not an Aczioh

cognizable under the Resource Conservation and Recovery Act for

purposes of assessaent of civil penalties.” (Emphasis added.)

The presiding officer agreed vwith this latter contention and
dismissed the adainistrative complaint with prejudice. This
appeal followved.

Discussion : —_— .

The sole issue on appeal {s vhether a civil penalty can
be assessed against an owner of an existing HWM facility who,

despite the Agency's request to do so, fails to sudait an

7/ The Region gave respondent a nuaber of opportunicties to
correct deficiencies which it had identified in respondent's
Part B application. Although respondent made atteapts at
correctiang them, {t falled to subait a Part B application which
vas acceptable to the Region. Whether respondent's Part B
application was {n fact adequate (and therefore was erroaneously
found unscceptable by the Region) {is an issue to be deterained
on reamand,
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adequate Part B RCRA permiz application. Central to the reso-
lution of this issue {s RCRA $3008(g) which states that the
Agancy {s authorized to assess civil penalties only for viola-

tions of RCRA requirements:

C{vil Penalties - Any person wvho violates any
requirement of this subchapter [Subchapter [II -~
HBazardous Waste Manageament) shall be liable to
the Unfted States for a civil penalty {n an
aaount not to exceed $25,000 for each such
violation. Each day of such violation shall,
for purposes of this subsection, constitute

a separate violatioa. 8/ (Eaphasis added.)

The presiding officer held that RCRA contains ao requirement
that an owaer or operator of an BWM facility apply for a RCRA
perait or subait an adequate perait application. Accordingly,
the presiding officer held that respondent’'s failure to submit
an adequate Part B application is not a violation of any require-
aent contained {n RCRA. I disagree.

40 CFR $§270.10(e)(4)(1983) clearly requires submission of

9/
a Part B permit application after the Agency requests it:

8/ See slso RCRA !!3608(:)(1) & (a)(3).

9/ Implicit {a §270. 10(e)(4)'s requirement to subait a Parc B
pcrni: sapplication is the requirement to submit an adequate (or
coaplete) Part B application. Of course, uo regulatory require~
ment is violated where an owner or operator ianitially subaits an
inadequate or incoaplete Part B application but subsegquently
corrects it before expiration of the six month desdline refarenced
{n $270.10(e)(4). Bovever, if the owvaner or operator fails or
refuses to correct such deficiencies within the six month

period, $124.3(d) allows the Agency to deny the peraic and

assess an appropriate civil penalty:

(d) 1If an applicant fails or refuses to correct defi-

ciencies in the application, the perait amay bde
denied and appropriate enforceaent actions may bde

(next page)
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At any tlime after promulgation of Phase II [opera-
tiag standards) the owner and operator of an exiszing HWM
facility may be required to submit Part B of thefr perait
application. The State Director may require subaission of
Part B3 . . . 1f the State . . . has received interin
authorization for Phase Il or final authorizstion; {f anot,
the Regional Admini{strator may require submission of Part B.
Any owner or operator shall be allowved at least six months
from the date of request to submit Parc B of the application.
(Emphasis added.)

40 CFR §270.10(e)(4) was promulgated pursuant to the statutory

authority fouand {a RCRA §3005 which directs the Agency to

promulgate regulations requiring RCRA permits for owners and
10/
operators of HWM facilicies. Accordingly, violating any

requirement contained {n 40 CFR §270.10(e)(4) is tantamount to
11/
violating a requirement contained {in RCRA {tself, - Therefore,

(Footnote No. 9 coat'd)

taken under the applicable statutory provision
{including RCRA section 3008, SDWA sections 1423
and 1424, CAA section 167, and CWA sections 308,
309, 402(h), and 402(k). (40 CPR §124.3(4).)

(The presiding officer {anterprets $124.3(d4d) as alloving assess-
meat of a civil penalty {f, and only 1if, & facility contiaues
to operate after notification by the Agency that icts {anterinm
status has been terminated for failure (or refusal) to correct
deficiencies 1a its Part B permit application. Hovever, there
1s no support for the view that $§124.3(d) vas meaat to envigion
such & sequential approach, snd it i{s heredy rejected.)

10/ The text of RCRA $§3005 reads in relevant part as follows:

(a) Permit requirements. =-- Not later than eighteen
moaths after October 21, 1976, the Adninistrator
shall promulgate regulations requiring each person
owaing or operatiag a facility for the treatment,
storage, or disposal of hazardous waste identified
orf listed under this subchapter to have & perait
issued pursuant to this section.

11/ Agency regulations promulgated pursuant to statutory authority

have the force and effect of lav., Service v, Dulles, 354 U.S.
363 (1959); Rodrigues v. Dunn, 128 P. Supp. 604 (1955), aft'd

(next page)
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fc 1s clear that failing to submiz an adequate Part B applicazion

{s a violatlon of a RCRA requirement, and the presidiag officer's
12/

holding to the contraty 1s reversed.
This case (s remanded to the presiding officer for furcher
13/
proceedings consistent with this order.

So ordered.

Aoptid LoSlute

Ronald L. McCallum
Chief Judicial Officer

Daced: NOV 21 98¢

(Pootnote No. 1l conc'd)

269 r.2d 958 (1957). See also Parmer v. Philadelphia Zlec.
Co., 329 P.2d 3 (1964); Atvood's Transport Lioer, Inc. v. U.S.,
211 P. Supp. 168 (1962), aff'd 373 U.S. 377 (1963); 3 Mezines,
Stein & Gruff, Adainistrative Law, §13.03 (1977).

It should be noted that {nterpretive rules, {.e., Tules
promulgated by an Agency wvhich interpret a statutory provision
may not, in certain circumstances, have the force and effect of
lawv. 40 CFR $270.10 is not an interpretive rule; rather {t falls
into the category of a legislative rule, {.e., a rule vhich Con-
gress has specifically authorized the Agency to proaulgate and as
such has the force and effect of law,

12/ It Ls not necessary for purposes of this decistfon to consider
Vhether the falilure of an existing facility to subait a Part A
application is also a violation 5f a RCRA requirement. Therefore,
that issue {s nei{ther addressed nor resolved here.

13/ See note 7, supra.
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9523.1984(11)
RCRA/SUPERFUND HOTLINE SUMMARY

MARCH 84

Must the cwner cr ocerater of a container stcrage facility in a downtown
area check- all nearty businesses for the possidility of injection o
withdrawal wells in acccrdance with the 270.14(b)(19)(ix) tepographic
nap raquirament?

No, the owner cr cperatcr Of the container storage facility Coes
not have to check witnh the individual businesses in tne city. dHe
could, however, check with the city water degarthment for potential
<ells, The 3State ar city may also have a well drillers licensing
scard W“hich could provide that infarmatisn,

Source: Amy Mills and Burnell Vincent
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FEB 25 1985

Rr. John R, Knight

Manager of Refining

Plyinq Js Inc,

P. O. Box 21328

Williston, North Dakota 58801

Dear Mr. Knight:

In your letter of Pebruary 1, 1985, you asked for EPA's
position concerning a situation vhere the property owner
refuses to co-sign a Part B application made by the operator
of a hasardous wvaste facility.

In your case, ! understand that the U.8, Corps of znginoern
is the owner of property on which you are operating a RCRA regu-
lated surface impoundment. The Corps of Engineers apparently
. prefers not to co-sign the Part B application you submitted.

Our regulations require that “the owvner must also sign the permit
spplication® made by an operator of a facility (40 CFR 270.10(b)].
If the owner chooses not to sign the application then a RCRA
permit cannot be issued. EPA would then deny the permit. Upon
denial of the permit, the owner or operator must submit a closure
plan and close in accordance with §265.112(c) and §265.228.

EPA encourages Plying J, Inc. and the Corps of Engineers to
work together to develop a cooperative course of action concerning
the future of the unit.

Sincerely yours,

John H. Skinner
Director
Office of Solid Waste

*ON T0a3uo

‘ 910-MSO
1D0USHd %81(368/TT/TIOVLY~ZBEIEIZSIPOBIOTWIOISHIEIS—I
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RCRA/SUPERFUND HOTLINE MONTHLY SUMMARY

MARCH 85

Part B Application

3.

A facility's Part B permit application is due after a Federal Register
announcement of a final rule affecting the facility's nazardous waste
management activities but prior to the effective date of the final rule. Is
the permit applicant required to address applicable sections of the new final
rule in the Part B permit application?

Since =~2 new final rule is not effective when the initial Part B
applic2=-9n is due, the permit applicant is not required to address

the new “inal rule provisions in the initial Part B application,
However, all permits issued must reflect all applicable Part 264
requirements in effect on the date of issuance, Therefore, in most
cases, 1f the new final rule will be in effect prior to permit issuance,
the initial Part B application should be modified to reflect the new
rule. If the new final rule will become effective shortly after permit
issuance, the applicant may still want to address the requirements of
the new rule in the Part B application rather than go through a permit
modification at a later date,

Source: Terry Grogan (202) 382-2224
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RCRA /SUPERFUND HOTLINE MONTHLY SUMMARY

OCTOBER 85

5. Personnel Training Dwring Post-Closwe

The owner/operator of an interim status swface impourdment is campleting closure.
All standing hazardous waste liquids have been removed; however, same hazardous
waste residues and contaminants will remain {n place. Therefcre, the owner/operator,
per §265.228(c), will provide post-closwre care as for a landfill, There will be ro
ative management of hazardous waste or hazardous waste leachate during the post-
closwe pericd. In the post-closwure permit application which the owner/operatcr
must submit, is he required to meet the “"personmel training® requirement listed

in §264.167

The owner/operatcr of an interim status suface impoundment must adiress

all the information requirements in §270.14 ard §270.17., If the poust-
closwre permit application does not irclude the infarmation covering training
programs as required by §270.14(b)(12), the cwner/operatcr must irclude a
justification for not meeting this reQuirament.

The personnel training requirement of §264.16 is designed primarily to ensure
the facility's canpliance with the requirements of Part 264, If the owner/
cperatcr of the closed surface impourdment is no longer actively managing
hazardous waste, then personnel training may not be required during the post-
closwe operating period. Post-closure permit guidance, being prepared by
the Permits and State Programs Division of the Office of Solid Waste, will
address technical and administrative requirements for the post-closure care
pericd., The permit writer comtinues to have authority to ask for more infor-
mation frau the owner/operator as the situation may require,

Sowurce: Lillian Bagus (202) 382-4691
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9523.1985(05)

!'\,.”\ [ 8 }685-
MEMORANDUM

SUBJECT: Post-Closure Permit Part B Requirements

_ 1 sirned BY
FROM: Bruce R. Weddle, Director Origina rollie=s

Permits and State Programs B{%ision

TO: Waste Management Division Directors,
Regions 1-X

This Division has recently received a number of inauiries
concerning information requirements for Part B post-closure permit
applications. Outlined below is a brief discussion of those
requirements and a list of information elements which should be
included in such applications.

40 CFR 270.14 establishes the information requirements for
RCRA permit applications. Because of the inherent differences
between an operating permit and a permit covering only post-closure
care activities, some of the information requirements for an
operating permit will not be applicable to a permit for the post-
closure care period. Section 270.10(c) gives EPA and States the
authority to determine that an application is complete whenever an
application form and supplemental information are completed to the
satisfaction of the Director. We therefore recommend that the
Director only require information be submitted which is relevant
to post-closure care activities. Relevant information may be
determined on a case-by-case basis. At a minimum, however, it
should include:

A. Pre-HSWA Regulatory Requirements (§270.14):

A copy of the post-closure inspection schedule (§270.14(b)(5))

- Floodplain information (§270..4(b)(11)(iii - iv))

- A copy of the post-closure plan (§270.14(b)(13))

- Documentation of the notice in deed or an appropriate alternative
instrument (§270.14)(b)(14))

- Cost estimate for post-closure and post-closure financial
mechanism (§270.14)(b)(16))

- A copy of the state financial instrument if appropriate
(§270.14)(b) (18))

- Groundwater data and information demonstrating compliance with

requirements for detection monitoring, compliance monitoring

and corrective action, as applicable (§270.14 (c)]
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b. New intormatio: reguired by HSWA, {ncluding at least:

- Information on solid wagte management units and releases
from those units (§264.101; see RSI ¢3)

- Pinancial responsibility for corrective action (i{f applicadble)

- For landtills and surface impoundments, exposure information
(§270.10())) (Note that lack of exposure information would
not result in an incomplete application, but would be a
separate violation).

As stated above, this list represents the minimum information
that should be required. 1In some cases, it may be appropriate to
require additional information depending on the nature of the
facility, waste characteristics and other factors. For example,
if a facility is expected to handle wastes (e.g. leachates)
during the post-closure period which could potentially cause
environmental or public health damage if mismanaged or i{f acci-
dents were to occur, it may be advisable to require a contingency

plan (§270.14(b)(7). ~

If you have any further questions, please contact George Paison
at 382-22121.

ce: RCRA Branch Chiefs
Permit Section Chiefs
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o, . .
;£ ‘g UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
) M; WASHINGTON, D.C. 20460
November 18, 1985
OFFICE OF
SOLID WASTE AND EMERGENCY RESPONSE
OSWER Directive #9540.6-1A
MEMORANDUM

SUBJECT: Post-Closure Permit Part B Requirements

FROM: Marcia E. Williams, Director'\§\
Office of Solid Waste

TO: Waste Management Division Directors,
' Regions I-X

This Office has recently received a number of inquiries
concerning information requirements for Part B post-closure
permit applications. Outlined below is a brief discussion of
those requirements and a 1list of information elements which
should be included in such applications.

40 CFR 270.14 establishes the information requirements for
RCRA permit applications. Because of the inherent differences
between an operating permit and a permit covering only post-
closure care activities, some of the information requirements for
an operating permit will not be applicable to a permit for the
post-closure care period. Section 270.10(c) gives EPA and States
the authority to determine that an application is complete
whenever an application form and supplemental information are
completed to the satisfaction of the Director. We therefore
recommend that the Director only require information be submitted
.which is relevant to post-closure care activities. Relevant
information may be determined on a case-by-case basis. At a
minimum however, it should include: :

A. Pre-HSWA Requlatory Requirements (§270.14):

A copy of the post-closure inspection schedule

(§270.14(b) (5))

- Floodplain information (§270.14(11) (iii - 4iv))

- A copy of the post-closure plan (§270.14(b) (13))
Documentation of the notice in deed or an appropriate

alternative instrument (§270.14(b) (14))

Cost estimate for post-closure and post-closure

financial mechanism (§270.14(b) (1G))

- A copy of the state Z2inancial instrument 12 appropriate
(§270.14) (b) (18))



- Groundwater data and information demonstrating
compliance with requirements for detection monitoring,
compliance monitoring and corrective action, as
applicable (§270.14(c))

B. New information required by HSWA, including at least:

- Information on solid waste management units and
releases from those units (§264.101; see RSI #3)

- Financial responsibility for corrective action (if
applicable)

- For landfills and surface impoundments, exposure
information (§270.10(j)) (Note that lack of exposure
information would not result in an incomplete
application, but would be a separate violation).

As stated above, this list represents the minimum
information that should be required. In some cases, it may be
appropriate to require additional information depending on the
nature of the facility, waste characteristics and other factors.
For example, if a facility is expected to handle wastes (e.g., .
leachates) during the post-closure period which could potentially
cause environmental or public health damage if mismanaged or if

accidents were to occur, it may be advisable to require a
contingency plan (§270.14(b)(7)).

. 1f£ you have any fﬁrther questions, please contact George
Faison at 382-2221.

cc: RCRA Branch Chiefs
Permit Section Chiefs
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RCRA/SUPERFUND HOTLINE MONTHLY SUMMARY

MARCH 86

1. RCRA Permits for Mobile Treatment Units

A campany would like to build a mobile hazardous waste incinerator. The
canpany submitted a Part B permit application., Under the preconstruction

ban of §270.10(f), a campany must have a permit before beginning construction
on a unit. Is there any way to begin construction earlier?

RCRA §3005(a), as amended by the Hazardous and Solid Waste Amendments
of 1984, requires owners and operators of all hazardous waste treatment,
storage, and disposal facilities to obtain a RCRA permit prior to
constructing a RCRA facility. A mobile treatment unit (MIU) can be
prefabricated and transported to the proposed treatment site, but
construction of the site itself, such as pouring concrete foundations
and connecting the MTU to physical structures on-site cannot occur
until the RCRA permit .s issued (RCRA §1004(2)).

EPA is developing a policy to streamline the permitting process for
MTU's and is considering the concept of statewide permits. A draft
molicy is expected on March 30, 1986.

Source: Nancy Pamerleau (202) 382-4500
Research: Jennifer Brock
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July 31, 1986

Dr. Barry L. Johnson
Associate Administrator
ATSDR

Chamblee 28-South

1600 Clifton Road, NE
Atlanta, Georgia 30333

Dear Dr. Johnson:

I am responding to your letter of May 28, 1986, which raised
several important issues regarding the procedures EPA has
developed for interacting with ATSDR in conjunction with reviews
of exposure information under RCRA §3019. We discussed these
issues in our meeting on july 7, 1986, with Mr. Porter.

Before responding to your letter, let me briefly explain how
I view the process we use for reviewing Exposure Information
Reports (EIR). The review of an EIR follows the same basic steps
we use in reviewing a RCRA Part B Permit application, i.e., a
general completeness review followed by a technical evaluation.
The purpose of the EIR completeness review is to determine if the
applicant has submitted all the necessary pieces of information.
Because the EIR is based in large part on information from the
Part B application, the EIR and Part B for a facility are
generally reviewed concurrently. Once the EIR is determined to
be complete, the permit writer will conduct a technical review
and look for evidence of significant prior or continuing releases
from the facility.

If the writer determines there is no evidence of a
significant release, he will consider any impact of potential
future releases and will consider the addition of special permit
conditions to mitigate potential exposure. If significant
releases are known (or suspected) to have already occurred, a
more detailed examination of the exposure potential will be
conducted and a health assessment may be initiated. If the EIR
and Part B information submitted to date does not clearly show
whether there is exposure from a release, the permit writer will
request additional information from the applicant so a firm
decision can be made.

This document has been retyped from the original.



-—2-

In response to your concern about ATSDR's role in this
process, there are specific areas where EPA (and authorized
states) will need ATSDR expertise and assistance. The prime
areas is, of course, to conduct health assessments where there is
known or probable exposure to the public from releases. 1In
addition, we will ask ATSDR to provide technical assistance in
defining what additional information to request from applicants
where the level of public exposure is not clear from the
information submitted to date.

In many cases, the Regions will turn to EPA Headquarters for
assistance in defining and reviewing this additional information.
As you know, within my office we have created Permit Assistance
Teams (PATs) which are groups that draw on a variety of expertise
as needed for the particular facility under review. Ralph Touch
is one of the people we intend to include in the resource pool
for these PATs. We will also continue to ask for Ralph's
participation in PATs or workgroups that are developing general
procedures and guidance to implement §3019.

We are asking the Regional Offices to provide us with a list

of facilities where they expect to need ATSDR either to initiate
a health assessment over the next six months, or to provide
technical assistance for further defining and reviewing
information from applicants where the level of exposure is not
clear. We will share this information with you so that we can
work together in defining the specific areas where we will need
your help for these facilities.

As I understand your request, you believe ATSDR's role
should be broader than I have outlined above. Specifically, you
suggest ATSDR should also review all EIR's, and that EPA (and
authorized States) should routinely consult with ATSDR in all
cases where there is evidence of release, even if it is clear
there is no public exposure. At this time, I do not believe
ATSDR assistance in these activities is necessary (for example,
ATSDR expertise would not be required in cases where there is a
remote landfill which shows no evidence of release of hazardous
wastes). If experience dictates otherwise, we will, of course,
request the involvement of ATSDR in the EIR reviews. We will be
happy to make all EIR's and other supporting information
available to ATSDR. However, we would consider these reviews to
be outside the scope of our Interagency Agreement and the
Proposed Draft Memorandum of Understanding, except in cases where
we request your assistance.

This document has been retyped from the original.
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Your letter also raised a question about the estimated cost
range for ATSDR's services. There seems to be some confusion
over the substance of the April 16, 1986, letter from Bruce
Weddle to Ralph Touch. The purpose of that letter was to request
ATSDR to review monitoring data compiled for the BKK landfill,
rather than to request a health assessment. The questions to be
addressed by ATSDR related to the adequacy and quality of the
existing data, and the appropriateness of the procedures to be
used by EPA contractors in evaluating the data. Ralph Touch
estimated that this limited review of the BKK data would cost
about $3,000 and require three weeks to complete, therefore, we
chose to use these specific numbers in our response. However, we
recognize the potentially wide-range of costs for health
assessments and provided for it in the Interagency Agreement
between EPA and ATSDR for RCRA §3019. The Agreement indicates a
range of $2,000 to $5,000. Although this range is lower than the
$3,000 to $10,000 you suggest, the range in the Agreement is only
an estimate and the higher range may be more accurate for some
cases.

Please contact me if you have any further comments or
questions.

Sincerely yours,

Marcia Williams, Director
Office of Solid Waste

cc: Bruce Weddle
Eileen Claussen

bce: Ken Shuster Peter Guerrero
Art Glazer Reva Rubenstein
Terry Grogan Jack Lehman
Bob Kayser Art Day
Ralph Touch Jon Perry

This document has been retyped from the original.
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7. RCRA Campliance Orders

Is a RCRA campliance order issued to the owner of a facility or its
opecrator? Who is responsible for camplying with the orde:r?

EPA has always held that both the owner and the operator are
equally responsible for campliance with the permit issued to

a facilicy. Section 3005(a) of RCRA requires "each person
owning or operating” a treatment, storage, or disposal facility
to obtain a permit. The permit regulations require both owner
and operator to sign the permit application according to 40
CFR 270.10(b). The permit will be issued to both the owner
and opecator.

Preamble discussions in the May 19, 1980 Federal Register
confirm this concept of dual responsibility at 45 FR 33169
and 45 FR 33295. Both discussions specifically reference
situations where the operator may be different fram the
landowner or facility owner. EPA considers both the owner
(or owners) and opecator of a facility to be responsible for
requlatory campliance. For this reason, EPA may initiate an
enfaorcenent action against either the wner, the operator, or
both. Normally, the campliance order i1s issued to the person

responsible for the daily operations at the facility because
this person is most likely to be in the position to coxrrect
the problems. 1f the operator is unable or unwilling el
rectify the problems then EPA may issue a separate campliance
order to the owner.

Sources: Tony Baney (202) 382-4460
Carrie Wehling (202) 475-8067
Research: Kim B. Gotwals
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#r. Lawrence C. Tropea, Jr., P.E.
cirector, Environmental Control
Cnvironmental Control Department
Reynolds Metals Company

Richmond, Virginia 23261

Dear ¥r. Tropea: : ’ -

Tank you for your letter dated October 2, 1986 expressing
your concern regarding the regulation of your Downingtown,
Pennsylvania facility. «~ae appreciate the dilemma you have faced
in determining when this tacility will be subject to regulation.

GCased on the information we have, you are correct in your
belief that this incinerator will not be subject to regulation
due to the "redefinition of solid waste®, promulgated on January
4, 15385, until Pennsylvania amends its regulations to reflect
that rulemaking. ‘e expect this will happen in 1987.

wWhen Pennsylvania revises its rules, you will be required
to sutmit a permit application according to the procedures of
State law. For information regarding State law you may wish to
contact Donald A. Lagarchik, Director of the Bureau of Solid Vvaste
.:anagement, Peansylvania Department of Environmental Resources,
at (717) 787-9870.

“ith regard to the Part A application which you already
subinitted te-EPA Region III, LPA regards that submission as a
prctective £iling. Protective filurs are not considered to be
oparating pursuant to interim status. 3Siuce thie facility did



a0t have interim status on November 5 1984 the provision
Jnder the jasardous and Solicd jriaste Amendments of 1984 (iSwA)
chat requires each interim status facility desiring to retain
interim status toO submit a Part 3 by November &, 1986 does not

apply.
If you have any yuestions regarding this letter, please
contact John Humphries at (215) 597-&l116 or Marty madison at

(202) 382-2229.
Sincerely,

Bruce R. Weddle

Director
Permite and State
Programs Division

cc:. Robert Allen, Region III
John lumphries, Region IIIX
George Garland



9523.1986(135)

NOV 21 1986

Dr. Barry L. Johnson

Aasociate Administrator

Agency for Toxic Suhbstances and Disease Pegistry
Chamblee 28 South

1600 Cl{fton Road, NF

Atlanta, Georqia 30333

Dear Dr. Johneon:

Thank you for your recent letter of October 30. 1 aare~
that we should meet to discuss ATSDR health assessments under
RCPA €3019. I would also like to follew=up on several {ssues
that you raisaed.

The "Procedural Guidance for Review{na FExposure Information
under RCRA Section 3019" alluded to {n your letter was imsued in
final form and distributed to the Reaions on Septembar 26, 1986,
This document alerts the kegions to the possibility of the publie
submitting releagse and/or exposure {nformstion to ATEDR, as well
as to ECPA or the State. The aquidance (psqe 9) goes on to state
that ATSDR should forward copien of theme aubminsions to the TPA
Ragion, and encouranes the Regions to coordinete any response
with ATSDR's activities. 1 bhelieve that we still need to work
out tha detajils of this process in future meetings.

While £3019 allows nublic submigsinns, the statute does not
explicitly provide for public petitions to ATSDR for health
asgeasmente, However, we recoqnire that public petitions for
assesements at RCRA sites may be forthcoming under the new
Superfund provisions. For this reason, we agree that published
procedures for responding to petitions should cover RCRA facfilities,
as well as Superfund sites, I look forward to working with
OERR and ATSDR to develop these procedures.

In your letter you also souanht clarification of the role
of Mr. Ralph Touch as part of the Permit Assistance Team (PAT).
Lat me assure you that Mr. Touch will b {nvolved in all phases of
the PAT decision-making process, including workload planninqg and
preliminary technica) assistance, as well as formal referrals to
ATSDR for a health assessmant. To Aate, no formsl PAT meetinos
have been convened to recommsnt reforrala, and Reaqional requosts
for site-gpecific assistance have been fairly limited.



On October 28, we forwarded the attached letter to Mr. Touc!
which summarizes the results of our survey of the Reqions for
sites likely to need ATSDR assistance in the near future. Since
then, we also sent to Mr. Touch the data for one site in Region
IV (B.F. Goodrich, Kentucky) for ATSDR review. 1In this case we
are seeking technical assistance in performing a preliminary
evaluation of the potential impact of apparent exposure to the
public, caused by releases into the Tennessee River, {n order tn
determine the need and extent of further evaluation. We will
continue to keep Mr. Touch informed by phone of the status of
other §3019 sites and will send him the necessary data as our
Reaions aenerate it.

I look forward to meeting with vyou soon to discuss these and
other issues. Ralph Touch will be meeting with my staff to
discuss the status of funds for ATSDR activities, the list of
candidate facilities for ATSDR assistance, and procedural issues.
I suqgest that we meet shortly after this so that we can take
advantage of our staff's discussions. Please have your secretary
contact my office to arrange our meeting.

Sincerely Yours,

/Y
Marcia Williams
Director
Office of Solid Waste
Attachment

;ccz Ralph Touch
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OF#ICE OF

SOLID WASTE AND EMERGENCY AgSP:

LETTER TO STATE ENVIRONMENTAL COMMISSIONERS

In recent months I've noted a number of actions by State
legislatures aimed at preventing the siting of new hazardous
waste management facilities, or otherwise limiting new capacity
to deal with these wastes. In addition, some States have set
moratoria on completing permit decisions, or on approving chanhges
to permits needed for expanded waste management capacity. Another
potential action being considered is limiting the amount of waste
coming into a State from other States.

I'm sure you share my concern that if this trend continues,
it will become increasingly difficult to site or poarmit new waste
management facilities. The irony is that these new facilities
are often safer and better designed than older, existing facilities.
Also, the resulting capacity shortfalls in some areas could mean
that wastes would be shipped longer distances for handling. Such
transportation of hazardous wastes increases, of course, the risk
of spills and leaks.

I'm particularly concerned about actinns designed to limit
much needed treatment capacity. Sound, permanent treatment is
usually preferable to continuing the storage or disposal of
wastes in or on the land. Also, there is already a nationwide
shortage of commercial hazardnus waste incineration capacity.

The Comprehensive Environmental Response, Compensation, and
Liability Act, as amended by the Superfund “mendments and Reauthori-
zation Act (SARA) requires States to certify by October 1989 that
adequate capacity to handle hazardous wvastes is available in their
States, or through arrangements with other 3States. This certifica-
tion is a requirement for continued Superfund funding in a State
after October 1989. Erecting statutory barriers to hazardous
waste management in a State may not be consistent with the required
capacity certification.
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Most States are authorized by EPA to manage their own Resource
Conservation and Recovery Act (RCRA) program. Although RCRA
requires an authorized State program to be “"consistent,” it also
allows States to be more stringent. EPA took both of these pro-
visions {nto account when developing rules that required authorized
States to avoid unreasonable restrictions and prohibitions on
waste movement and management. We may be compelled to initiate
withdrawal of RCRA authorization from a State which takes an
action in violation of these requirements.

We recognize, however, that States must balance public health
and environmental concerns with the need for adequate waste manage-
ment capacity. EPA has not opposed, for example, legitimate
State measures to protect areas with vulnerable hyrogeology from
the effects of waste disposal. Nor has EPA discouraged States
from providing greater public involvement in permit decisions. We
are concerned, however, that States not use their authorities
arbitrarily to prohibit environmentally sound waste management
practices.

I hope I can count on your support in this vital matter.
Please let me know if you have any questions or comments on this
letter.

Sincerely,
/ 2
Ll )t

J. Winston Porter
Assistant Administracor
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Exposure Information Reguirenernts

Section 270.10(3j) requires that exposure 1nfcrmation accuriany

part B applications for landfills or surface 1mpoundrents.

1ssuance? What should the exposure i1nformnation include?

No. Section 270.10(c) states that an arclication for
Part B pernmit 1s not considered inconplete 1f the~ owne-r
or operator fails to submit the exposure i1nforrnation
described 1n Section 270.10(3). Farlure to  subiae
exposure i1nformation 1s a separate violation of Sectiun

3009 of RCRA.

At a mininmum, the exposure i1nformation should address

potential pathways of human exposure to hazardous wastes
or constituents resulting from releases during accidents
and nornmal operations, 1ncluding releases assoclated witn

transportation to or from the unit. These pathwavs
include ground-water, surface water, alr emissions, food
chain contamination, and nulti-media contamination., Thee

potential magnitude and nature of the human expaosure
be

which mnay result from the releases shou.d also
addressed.

Source: Bob Kavser (202) 382-451306
Research: Tish Zimnernan

-

[}

submlssion of exposure 1nformation a condition for pern:t

E
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5. Contents of Part B Permit Application: General Requirements

The Part B of the permit application must contain general information
requirements. One of these requirements is information on the traffic pattern,
estimated volume and control of traffic, descriptions of access road surfacing, and

load bearing capadity of roads (Section 270.14(b)(10)).

Why is this information required?

Is the information limited to on-site traffic, or must the traffic patterns
surrounding the faclity also be described?

The intent of requiring submittal of the traffic related information is to
ensure that movement of hazardous waste will be conducted safely to
minimize the risk of accidents. The traffic related information is only
required for that area inside and immediately surrounding the hazardous
waste management fadlity.

There are no standards in Part 264 with which traffic related items must

comply. However, the overriding concern is safety. Permit applicants should
ensure that the movement of waste into, out of, and within the facility will be
conducted in a manner that minimizes accident potential. Additionally,
general traffic movement should not be such that hazardous waste managed
at the facility will be disturbed by the traffic. In order to present traffic related
items effectively, the Agency recommends that both a discussion and a
drawing be provided with the Part B permit.

Permit applicants should provide a thorough description of both the pattern
of general traffic and the pattern of traffic moving hazardous waste within the
facility. The applicant should also provide a description of traffic on roadways
traveled by the public which intersect with access roadways to the fadility. The
following items should be considered for inclusion in the discussion of traffic
patterns and volumes: routes traveled; distances traveled; number of
vehicles; types of vehicles; waste movement; sampling and unloading
locations; and amount of pedestrian traffic.

Permit applicants are also required to submit a description of roadway
surfaces and load bearing capacity. The intent here is to insure that the
roadways are appropriate for the type and number of vehicles that will be
using them. If the road surface is such that it will require periodic
maintenance, the frequency and type of maintenance could also be described.
Finally, the reviewing agency may also be concerned with the amount of dust
that will be generated by vehicular traffic in and around the facility.

Source: Permit Applicant’s Guidance Manual for the General Facility
Standards of Part 264
Research: Chris Bryant
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OFFICE OF
SOLID WASTE AND EMERGENCY RESPONSE

Honorable Glenn English
House of Representatives
Washington, D.C. 20515

Dear Mr. Englieh:

Thank you for your letter of February 4, 1991, regarding the
Environmental Protection Agency's (EPA's) authority to consider a
permit applicant's history of compliance with the Resource
Conservation and Recovery Act (RCRA).

As Mr. Robert Layton stated in his January 15, 1991, letter
to you, RCRA section 3005(c) requires that EPA (or the state)
shall issue a permit to a hazardous waste treatment, storage, or
disposal facility once the EPA determines that the facility is in
compliance with the requirements of sections 3004 and 3005 of
RCRA. Neither section 3004 nor 3005 explicitly requires a permit
applicant to have complied with RCRA in the past, or requires EPA
to deny a permit if past noncompliance has occurred. However, :
the statute provides a broad "omnibus" authority that the EPA may
use to address a facility's compliance history when developing
permit conditions or making permit decisions. The scope of this
omnibus authority and our implementation of this provision are
described below.

Section 3005(c) (3) provides that permits issued under that
section shall contain whatever terms and conditions EPA
determines are necessary to protect human health and the
environment. When issuing a permit, EPA may invoke this omnibus
authority to address past noncompliance in two ways. First, EPA
may include permit conditions that specifically address areas in
which the facility has a history of noncompliance if EPA
determines that such conditions are necessary to protect human
health and the environment. 1In addition, in perhaps a more
extreme and unusual case, some instances of serious past
noncompliance could conceivably lead EPA to conclude that
noncompliance in the future is inevitable. If EPA cannot draft
conditions to ensure protection of human health and the
environment in this type of case, then EPA may invoke its omnibus
authority to deny the permit (see the enclosed page from the
Federal Reqister notice) It is important to note that the
omnibus provision is invoked on a case by case basis, and only
where EPA believes that the usual permitting conditions will not
provide adequate human health and environmental protection.

& Printed on Recycied Paper



. Furthermore, EPA need not rely completely on the potential
for permit denial to encourage compliance with RCRA prior to
permit issuance. Section 3008 of RCRA authorizes EPA to take
enforcement actions against facilities prior to permit issuance,
including those already operating under interim status. Thus,
even though previous violations of the interim status standards
of Part 265 may not ultimately prevent the issudance of a permit,
a facility owner or operator is still subject to civil and
criminal penalties for those violations (including penalties for
each day of non-compliance).

After issuing a permit, EPA has several mechanisms in place
to adiress noncompliance. The regulations at 40 CFR 270.43(a)
allow EPA either to terminate a permit or to deny its renewal
if the owner or operator fails to comply with any term of the
permit or if the facility's operation endangers human health or
- the environment. In addition, EPA may invoke enforcement
authority under RCRA section 3008 to remedy noncompliance at a
permitted facility.

In light of the above statutory and regulatory authorities,
it does not appear necessary to modify the regulations at this -

time. If you have any further questions on this matter, please
have your staff contact Devereaux Barnes at (202) 475-7267.

We appreciate your interest in the safe and effective
management of hazardous waste.

Sincerely yours,
/S/
Don.R. Clay
Assistant Administrator

Enclosure
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OFFICE OF
SOLIO WASTE ANO EMERGENCY AESPC

MEMORANDUM OSWER Directive
SUBJECT: Post-Closure Permit Part B Requirements

FROM: Marcia E. Williams, Director
Office of Solid Waste

TO: Waste Management Division Directors,
Regions I-X

This Office has recently received a number of inquiries
concerning information requirements for Part B post-closure permit
applications. Outlined below is a brief discussion of those’
requ1rements and a list of information elements which should be
included in such applications.

40 CFR 270.14 establishes the information requirements for
RCRA permit applications. Because of the inherent differences
between an operating permit and a permit covering only post-closure
care activities, some of the information requirements for an
operating permit will not be applicable to a permit for the post-
closure care period. Section 270.10(c) gives EPA and States the
authority to determine that an application is complete whenever an
application form and supplemental information are completed to the
satisfaction of the Director. We therefore recommend that the
Director only require information be submitted which is relevant.
to post-closure care activities. Relevant information may be
determined on a case-by-case basis. At a minimum, however, it
should include:

A. Pre-HSWA h.gulatory Requirements (§270.14):

A copy of the post-closure inspection schedule (§270.14(Db)(5))

Ploodplain information (§270.14(b)(1l1)(1iii = iv))

A copy of the posteclosure plan (§270.14(b)(13))

Documentation of the notice in deed or an appropriate

alternative instrument (§270.14)(b)(14))

- Cost estimate for post-closure and post-closure financial
mechanism (§270.14)(b)(16))

- A copy of the state financial instrument if appropriate
(§270.14)(b) (18))

- Groundwvater data and information demonstrating compliance with

requirements for detection monitoring, compliance monitoring

and corrective action, as applicable (§270.14 (c¢))
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B. Nev information required by HSWA, including at least:

- Information on solid waste management units and releases
from those units (§264.101; see RSI #3)

- Financial responsibility for corrective action (i{f applicable)

- For landfills and surface impoundments, exposure information
(§270.10(j)) (Note that lack of exposure information would
not result in an incomplete application, but would be a

separate violation).

As stated above, this list represents the minimum information
that should be required. In some cases, it may be appropriate to
require additional information depending on the nature of the
facility, waste characteristics and other factors. For example,
if a facility is expected to handle wastes (e.g. leachates)
during the post-closure period which could potentially cause
environmental or public health damage if mismanaged or if acci-
dents were to occur, it may be advisable to require a contingency

plan (§270.14(b) (7).

If you have any further questions, please contact George Faiso:
at 382-2221.

cc: RCRA Branch Chiefs
Permit Section Chiefs
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February 8, 1982

MEMORANDUM

TO: Director
Air and Hazardous/Waste Management Division
Regions I - X

FROM: Gary N. Dietrich
Director
Office of Solid Waste

SUBJECT: RCRA Permits for Facilities That Have Underground Tanks

Chris Capper's December 21, 1981 memo on RCRA Permit
Priorities and Procedures has apparently raised some questions
concerning the permitting of tank storage facilities. 1In calling

in Part B applications for facilities that have storage or
treatment in tanks please remember that these regulations DO NOT

APPLY to underground facilities that cannot be entered for
inspection! In most cases you will not be able to tell from a
Part A application whether an underground tank can be entered for
inspection (or even if the tank is above or below ground).
Therefore, you may want to contact these facilities prior to
sending the "call letters" or put something in the letter to
address this.

If you are calling for a Part B application from a facility
that has a combination of underground storage tanks that cannot
be entered for inspection as well as other storage facilities
(tanks that can be inspected, above ground tanks, or containers)
the options for the facility operator are as follows:

1) The operator can voluntarily choose to install manholes
for inspection, or discontinue the use of the tanks
which cannot be inspected.

2) The operator can continue to utilize those tanks under
the interim status standards until such time as Part
264 regulations are promulgated.

This document has been retyped from the original.



If they elect the second option they will face a second
permitting action after future regulations dealing with
underground tanks are promulgated. This is at least 12 to 18
months away. The region should maintain a record of those
facilities which continue to use these tanks so that follow up
action can be taken once they become regulated.

bcc: Skinner DeGeare
Weddle Glazer
Lingle Regional Permitting Contacts (via Magnifax)
Levy

This document has been retyped from the original.



Recurring Permit Issues: Interpreting Regulatory
Authority for RCRA Permit Conditions

Other Federal Authorities

A related issue that has arisen in same of the first permit
reviews is whether RCRA permit writers should insert permit conditions
which would require permittees to meet requirements established
under other Federal laws and regulations. Permit writers should
realize that the RCRA regulations have been specifically written
to avoid duplication of coverage with other Federal authorities. -
The supporting infarmation behind the Part 264 regulations points
out that the Agency has excluded from the regulations many proposed
Part 264 standards that would have required permittees to mset
other Federal laws and regulations (see 45 Fed.Reg. 33171; May
19, 1980.) Therefore, as a general matter, permit writers should
not include in RCRA permits conditions based on other Federal
authorities merely for repetition or emphasis. Such conditions
should only be used if the permit writer decides they are needed

to meet RCRA regulatory requirements.,

9524.1983(01)
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MEMORAMDIIY

SURJECT: Use of Compliance Schedules {n PCPA Permits

PROte: Rruce R, Weddle
Division Director
Pernits and State Programs Division

TO: Razardous wWaste Directors, Region I-X

Many Regions have requested guidance on the appropriate
use of compliance schedules in RCRA permits., In response to
those reguests, the Permits Kranch has developed the attached
guidance.

To surmmarize the naln points, compliance schedules in RCRA
pernits cannot be used to satisfy, after the permit has been
issued, the inforration requirements of Part 270, Compliance
schedules can be used to allow facilities to come into compli-
ance with Part 264 standards that are not required under Part
265,

Ploase distribute this guidance to your respactive staffs,
Any cquestions regarding when compliance schedules can be used
in KCRA permits should te referred to tlizabeth Cotsworth at
FTS 3R2-4751,

Attachment

WH=563:RChrismon:srm:S243:24691:8/12/84:Randy's disk “Memos®



USE OF COMPLIANCE SCREDULES
IN RCPRA PEPRMITS

X runber of Regimns have asknd adout the appronriate use of
co=plianco schedules {n RCRA pernits, The following axnlains
r;ency policy on this issue,

Cenpliance Schedules {n Permits

In general, compliance schedules {n permits should be used to
allov the construction or installatinn of equipment that is nnt
reuired uncer Part 265 but that {s required to comply with Part
2h4 staridards. To be accaptable, compliance schedules rust te
specific, enforceable, allow for public notice and corrent on
the cdotailed pernit condition, and allow the applicant additional
tipe only where that time is legitirately needed,

" "specificity reans that the corpli{anca schedule must set forth,
in detail, what the applicant is suppcsed to do, when tre applicant
is supposed to co {t, and when the work is to be completed. Thus,
the schecdule should include the design and construction specifi-
cations, interim milestones for construction, and a specific cate
for conglaetion. The schedule nust also require the applicant to
notify the Director within 14 cdays of each {nterin date and the
firal completion date,

]

BEnforceability means that the requircments imposed by the
corpliance schedule on the owner/cperator can be achlieved and

that the Agency can confirm that the ownar/nperator has auc-
cessfully met his responsibilities, It also neans the acheculed
activities nmust comply with the technical stancarrds of vart 2564,
The permit writer rust have an opportunity to evaluate the cdetails
of cesign, construction, and operation to assure their adeguacy in
light of Part 264 requirerents, )

The complote cempliance schedule nuat de included {(n the
draft pernit so tha pudblic will have an opportunity to carment
on its content. The conpliance schedule must be completa as to
the cetails of wvhat {s to be done, when, ana by whon,

Sucqested Uses of Compliance Schedules in RCRPA Pernits

1. Should a compliance achedule in a PCRA permit he used to
kring a facility into compliance with Part 265 stancdards?
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No. A facility should be in compliance with Part 265 stan-
cdards at the time a RCRA permit is issued. 1In situations where
the €acjlity is not in compliance with the requirements of Part
265, especially when compliance problems will prevent development
of a draft permit, the permit writer should refer the case to the
enforcement staff. The enforcement staff will make decisions ag
to the appropriate enforcement action to pursue., When enforcement
actions result in administrative orders, a compliance schedule

may be included in the order.

2, Can a compliance schedule be used to allow a facility
additional time to provide Part B application information after
the permit is issued?

No. Use of a compliance schedule for this purpose i{s unac-
ceptable and may be illegal. For example, the RCRA regulatjons
provide that the Director must specify detailed ground-water
monitoring conditions in the facility permit. To develop these
permit conditions, information on ground-water monitoring at the
facility is necessary and, generally, should be drawn from the
Part B permit application. Without adequate ground-water moni-
toring data, it is impossible to know whether a facility should
be conducting detection or compliance monitoring or corrective
action. 1In addition, there may be no information that would

support the details of a ground-water monitoring plan, such as
number, location and design of wells., Without this information,
the Agency cannot develop a permit that complies with the Subtitle
C regulations, Additionally, the public is not given adegquate
notice or opportunity to comment on the ground-water monitsring
program, Because the Agency does not have adequate information

on these items, it cannot issue a permit.

3. Can compliance schedules be used to bring a facility into
compliance with Part 264 standards not required under Part 265?

Yes., Where a facility, which is in compliance with Part
265, must undertake new construction or installation of equipment
in order to comply with Part 264, a RCRA permit should be issued
with an attached compliance schedule.

, For example, although an interim status storage facility

does not require sccondary containment, secondary containment is
required under Part 264. Accordingly, the permit applicant must
submit design, construction and operating specifications for a
secondary containment system in his application. The permit
writer may then approve those specifications and make them part

of the draft RCRA permit. A compliance schedule would be incluce*
in the draft permit, setting forth milestones for various tasks,

a final completion date for construction and a reguirement for

the permitee to notify the Director within 14 days of complying
with each interim date and the final date. See §270.33.
Incorporation of the compliance schedule in the draft perit
would provide the public with notice of the details of the prcpose?l
design, construction, and operation of the secondary containment

-2e



system, and also the proposed schedule for completion of the
vork, - After addressing the public comments, the pernit writer
can {ssue the tinal permit and attached complianc' schedule,

Note the inportant factors of this scenario:

A. All {nformation requirements of Part 270 are satisfied
before the draft permit i{s wvritten,

B. The pernit writer has an opportunity to assess the
adequacy of the design, construction, and operation details,

C. The compliance schedule i3 specific as to what {s to be
done, vho i{s responsible for seeing that activities are corpleted,
and when those activities are to be conmpleted.

D. The public has a full opportunity for notice and comrent,

4. Should a compliance schedule be used to {ssue a permit and

allow modifications to an existing aninotator :hat has failod
the erial burn?

4 -

.’ No. The Agency should not issue a permit to a facliity which
"has failed to demonstrate, {n accordance with Part 270, compliance
- with the Part 264 performance standards.

*°n.” This scenario appears to be similar to the secondary contain-

. ment situation described previously. There is, however, a fund-
amental difference between the two situations., With respect to

- secondary containment, it can be ascertained from the applicant's

- proposed designs and specifications that the containment structure
will comply with the Part 264 technical standards. With respect
to an incinerator, however, there is a much higher level of
uncertainty that proposed modifications will result in the
incinerator achieving compliance with the performance standards
in Part 264, Subpart O. The Agency cannot issue a permit to an
incinerator that cannot denonsttato its abtlity to conply vith
the regulations.

Generally, tho permit vriter has several options. The Agency
‘can delay any final action, send a letter to the applicant saying
‘that ve will deny the permit unless we get trial burn results
demonstrating compliance with the Part 264 performance standards
within a specified time period. The Director could also issue an
adnministrative order to achieve the same results. The applicant,
of course, can submit a nev trial burn plan using different
operating paraneters or modify the facility and submit a new
trial burn plan incorporating the new modifications., This order
likely would contain a compliance schedule. Pinally, in sore
circumstances, it may be appropriate to deny the permit,



'S. * Por incinerators, should a RCRA permit be issued with an
attached compliance schedule to bring an existing incinerator
into compliance vith Part 264 nonitorinq requirenen:s necessary
for an 1cequate trial burn? i
No. All continuous monitoring 1nstruuentat1on should be
installed for the trial burn. Under $§270.19(d) or 270.62(b)(5),
the Director must find that the trial burn will allow him to set
operating condirions for the unit before he can approve the trial
burn plan, 1If the continuous monitoring equiprent is not installed
during the trial burn, the Director cannot set operating conditions.
Therefore, uncer the authority of Part 270, the Director can
require continuous nonitors to be installoed be!oro the trial burn
{s conducted and the permit issued, L _

. -,
rd

‘6. should pornits with coapllance schedules be used o correc:
deficiencies in interim atatus ground-vator monitoring data? . -

. - * em

Where the ground-water nonitorinq data are llcking or queltlon-.
able due to pcor sampling and analytical techniques, i{mproper well -..
placement, or lack of monitoring, the Agency cannot issue a RCRA
permit with an attached compliance schedule to cevelop adequate
data. Rather, the pernmit writer should refer the case to the .' .~
enforcement office for action. .Closa coordination between the .
permits and enforcement staffs vill. of course, be necessary to . .
ensure that the relief sought through enforcement action will be :?;
consistent and conpatible vith tho Pa:t B 1n£ornation requirenents.
7. May the permit vritet devolop pornit condltlonn in areas
where the Part B is ceficient? Por example, if an applicant
fails to specify information regarding fire prevention and control
can the parajt writer still draft po:nit conditions in that area?

v ..

Phadh]

-
-

” (';‘l ...-'..‘, .o

="  Yes., 1t should be kept in mind that the appllcant 1. not”
-the sole source of infornation available to the permit writer.
Por example, the permit writer's knowledge of safety codes, such
‘as the Natiocnal Pire Protection Association Cede, can provide
the basis for permit conditions. The permit writer can impose L
draft pernit conditions on necessary fire prevention and control  °
nocasures based on the NFPA coda, even though the applicant has
failed to specify this information in the Part B application, °
The pernit wvriter, in essence, is completing the application for -, .
the applicant by dravlng on his own knovledgc and best engineorlnq e
judqment. . , _

o . . ot

Por_More Information ISR T -5, Jnlu

- - .

.The abova cxanplca cover the situations where use ot conpli- .
ance schedules has been suggested. Headguarters will be working
with the Regions to establish a national clearing house for sharing

"nodel® permits, permit conditions, MODs, and compliance schedules.”
In the meantime, any questions regarding when compliance schedules,,
gan be used should be referred to Elizabeth Cotsworth at PTS=8< ..

82“7510
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SOLIO WASTE ANO EMERGENCY RESPONSE

SUBJECT: Recurring Permit Issues: Extent of Permit Conditions
and the Velsicol Decision

FROM: Bruce Weddle, Dire@u gééu«é/b

Permits and State Programs Division (WH=S63)

TO: Hazardous wWaste Division Directors,
Regions I-=X

Attached to this memo is a copy of the Administrator's
Decision in the Velsicol Appeal. Velsicol challenged its RCRA
permit on the grounds that EPA lacked the authority to incorporate
parts of the permit application into the permit as enforceable
conditions and on the grounds that this incorporation would lead
to an inflexible permit witit conditions that exceed RCRA's
requirements. Velsicol had submitted a permit application that
described both RCRA and non-RCRA activities at a chemical plant.
The application led to a permit that was not limited to the RCRA

storage facility at this plant.

The Administrator, citing the need for flexibility in writing
permit conditions, declared that a permit writer can restate
the requirements of the regulations, incorporate parts of the
permit aplication directly into the permit, or write a completely
original permit condition. The latter two approaches are
permissible as long as "the permit conditions are 'based' on the
appropriate substantive provisions of the regulations and are
‘necessary to achieve compliance with the Act and regulations.'"
This ruling upholds the approach used in the Model Permit.

The Administrator also found that both Velsicol and the
Region had failed to take full advantage of the permit process
to work together in preparing the permit conditions. As a result,
permit conditions were written that, as the Region conceded, were
too broad. ' For this reason, he remanded the permit to Region IV
for additional public comment and potential revision of the
permit after public comment. In the new public comment period,
Velsicol can submit the information necessary to limit the permit
to the regulations.

In summary, this decision allows permit writers to continue
using the Model Permit as the basis for RCRA permits, and to
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continue to incorporate parts of the permit application in the
draft permit or to, when necessary, write completely original
permit conditions. Permit writers must also ensure that appli-
cants are aware that parts of the permit application can be put
into the permit as enforceable permit conditions. Accordingly,
the applicant should be encouraged, through NODs and requests for
additional information, to identify and remove information that
is not needed to demonstrate compliance with RCRA. The permit
writers are also free to excise extraneous information from

those parts of the application that are incorporated into the

permit.

This guidance replaces our earlier guidance of January 20,
1984, entitled "Recurring Permit Issues: Extent of Permit

Conditions."
Attachment
¢c: RCRA Branch Chiefs, Regions I-X

RCRA Permit Section Chiefs, Regions I-X
OSW Permits Branch



BEPORE THE ADMINISTRATOR
_ U.S. ENVIRONMENTAL PROTECTION AGENCY
g WASHINGTON, D.C.

In the Matter of:

velsicol Chemical Corporation, RCRA Appeal No. 83-6

Applicant
Permit No. TND-061-314-8013

P N g g

REMAND AND PARTIAL DENIAL OF PETITION FOR REVIEW

l/
In a petition filed pursuant to 40 CFR §124.19 (1983),”

Velsicol Chemical Corporation (Applicant) requested review of

a Resource Conservation and Recovery Act (RCRA) permit issued
to it for operation of a hazardous waste management (HWM)
facility at its chemical manufacturing plaﬁc in Chattanooga,
Tennessee. ¥ The contested permit was issued on September 28,

1983, by the Director, Air and Waste Management Division, Re-

gion IV, U.S. Environmental Protection Agency. According to

tire Applican:. tho permit is inflexible due to “Region IV's

1/ 40 CPR $124.19 provides in pertinent part:

(a) Within 30 days after a RCRA , . . final permit
decision has been issued . . ., any person who filed
comments on the draft permit . . . may petition the Ad-
ministrator to review any condition of the permit decision.

2/ The Applicant is currontly operating its facility under the

authority of “"Interim Status,” a provision in RCRA which allows
persons who own facilities which were in existence on or before
November 19, 1980, to continue in operation until final action

is taken on their permit applicatiosps.
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extquivo incorporation of Velsicol's [permit] application
into the permit itself . . . ." The Applicant's specific
objections to the permit fall into two broad categories:
(1) the Region lacks the authority to incorporate substantial
portions of the permit application in the permit as on!orcpable
conditions; and (2) such incorporation led to a permit which
is inflexible and contains conditions that are “stricter than
required by the RCRA regulations.”® ¥

AS explained below, insofar as the Applicant questions the

Regional Administrator's authority to incorporate portions of

the permit application in the final permit, the Applicant has

~

~not carried its burden of showing, in accordance with §124.19(a)

(1) and (2), that the permit determination is clearly erroneous
or involves an exercise of discretion or polizy which is impor-

4/
tant and which should be reviewed as a discretionary matter.

Therefore, review of that aspect of the permit is denied.

3/ See “"Velsicol Chemical Corporation's Reply to Region IV's Re-
sponse in Opposition to Velsicol's Petition®" Jated January 20,
1984. In its petition, the Applicant requests review of eightee
conditions in the permit. 1In some instances, it is not possible
to discern the precise basis for the Applicant's challenge to

a specific condition.

4/ The preamble to the regulations containing this standarzd for
accepting review states that "this power of review should be
only sparingly exercised (and] . . . most permit conditions
should be finally determined at the Regional level . . . .*

45 Fed. Reg. 33412 (May 19, 1980).



However, with respect to the challenges to specific permit 5
PORLLE
conditions on grounds that they are inflexible and too strice, s’

————— | eee——————
the permit determination is remanded to the Region for the

purposes of recpening the comment period and revising the
permit conditions where. appropriate.
A,

There is no compelling reason to question the Region's
authority to incorporate portions of the permit application in
the Applicant's permit. The regulations confer broad discretion
on the Regicnal Administrator to either: (1) restate the reguire-
ments of the regulations as permit conditions (which he did in
some instances); or (2) to 'os:ablish'o:nor cermit conditions”
which meet the regulatory standards. 40 CFR §270.32(b) (“Es-
tablishing Permit Condiﬁions'). The text reads as follows:

(b) Each RCRA permit shall include permit

conditions necessary to achieve compliance with the

Act and regulations, including each of the applicable

requirements specified in 40 CFR Parts 264, 266, and

267. 1In satisfying this provision, the Director

(Regional Administrator or authorized representative]

may incorporate applicable requirements of 40 CFR Parts

264, 266, and 267 directly into the permit or establish

other permit conditions that are based on these parts.

When the Regional Administrator elects to “establish other per-
mit conditions,” instead of simply restating tne requirements of
the regulations, he can choose between incorporating parts of
the permit application directly in the permit or crafting a com-
pletely original permit condition ia‘his own words. No legal

significance attaches to his choice, however, for in either
7~
oS BTTAD LTamR PERAVT (GADITIUAT AT MIANAS

A= h
1\ $ C b

\ e L Ay



instance the ‘sole test of legal sufficiency is whether the
roqu;;emoncs of §270.32(d) are satisfied, i.e., whether the
permit conditions are "based® on the appropriate substantive
provisions of the regulations and are "necessary to achieve
compliance with the Act and regulations.® Therefore, the con=-
tention that the Regional Administrator is without authority
to incorporate portions of the application is rejected. 2/
Similarly, there is no basis for contending, as v.isicol
does, that restating the requirements of the regulations should
be preferred over incorporation of the permit application. The
permit issuer needs to have broad discretionary powers in de-
ciding which of the several approaches to writing permit con-
ditions under §270.32(>) is most appropriate: permits are
issued for many different kinds of hazardous w7aste facilities,
ranging from those which only store small amounts of hazardous

waste on a temporary basis, to those which are {n the business

of disposing of large quantities of hazardous waste on a contin-

S/ In some cases, the regulations actually direct the Regiocnal
Administrator to incorporate approved plans from the application,
thus depriving the Regional Administrator of ciscretion to do
otherwise. Por example, 40 CFR §264.112 (Closure Plan)

provides:

(a) The owner or operator of a hazarious waste
management facility must have a written closure plan.
The plan must be submitted with the permit application,
in accordance with §270.14(b)(13) of this chapter, and
approved by the Regional Administrator as part of the
permit issuance proceeding under Part 124 of this chapter.
In accordance with §122.29 of this chapter, the approved
closure plan will become a condjtion of any RCRA permit..



uous.basis.' In some cases, a restatement of the regulation
-~
will be sufficient to insure the safe handling of the waste;

in others it will not. Similarly, in some cases incorporation

of the permit application will be sufficient; in others it

will not. Finally, in some cases it may be necessary to devise
new language that is tailor-made for the specific circumstances.

Thgrc!ore. any suggestion that any single approach to writing
O
Lci’&$‘pcrmit conditions is preferable in all circumstances is cate-
(

gv\?p gorically rejected.

\

A
§1¢‘;5 The Applicant argues, however, that even i{f incorporation
ARG
P is authorized by the regulations, it is bad policy. According
to the Applicant, it resuylts in inflexible ;ermits which will
have to be modified in the future, thus wasting valuable Agency
and applicant resources. This argument also fails to persuade
me that the permit should be reviewed. There is no reason to
assume, as the Applicant ov;don:ly does, that incorporation will
inevitably produce an inflexible permit needing modification.
D)
S On the contrary, the outcome depends in large part on what the
¢ t
£ Applicant has subaitted and on whether the procedures for de-
)-‘\l\, : S— - ——— — - ————
v veloping permits are used effectively, sOo that unnecessary con-

flicts over the terms and conditions of the permit are minimized.
Based on the record before me, I am convinced that the Applicant

and the Region have not taken advantage of the peramit procedures



' 6§/
to avoid the present controversy.

B.

The applicable procedures for permit issuance contemplate
that the permit issuer and the permit applicant will work to-
gether in developing a permit. Y To that end, the regulations
provide that i{f the permit application does not contain the in-
formation required to write a permit, the Regional Administrator

\09 may issue a "notice of deficiency,” roque;ting the {nformation
‘ necessary to complete the application. 40 CFR §124.3(c). After
the application is officially "complete,” the Regional Adminis-
;7trator may still toquis: additional information to clarify what
- has already been submitted, 40 CFR 512{.3(c); and still later,
after the draft permit determination is issued for public comment,
.DJ:’ the Regional Administrator may modify the permit (and reopen the
:}<fL comment period) if the Region receives comments from the Appli-
cant (or the public) that appear to raise substantial new ques-
tions concerning the permit, 40 CPFR §124.14. Naturally, if the

comments indicate that the permit would be contrary to the Act

~ .

6/ Por much the same reason I do not believe that it is necessary
to address the Applicant's contention that incorporation of major
portions of its application leads to the inclusion of permit con-
ditions that, under $§270.32(b), allegedly are not “"necessary to
achieve compliance with the Act and regulations.® (Emphasis added.)

There is no reason to assume that incorporation inevitably leads
to inclusion of unnecessary conditions. 1In any event, whether or
not & particular condition is necessacy can be judged on a case-
by-case basis and corrected as approbriate.

]/ See generally, 40 CFR Part 124 (19813).
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or the regulations,” the Regional Administrator can always
deny the permit appllcatiog}kattor proper notice, including
circulation of a revised statement of basis) {f the Region
lacks the information necessary to make the permit conform to
the law, 40 CFR §§124.3(d) and 124.6(b). In other words, the

regulations provide an opportunity tgs_gn exchange of {nforma-

tion between the Region, the Applicant, and the public in
developing the terms of the permit. In the present case,

however, it appears that neither the Region nor the Applicant

took full advantage of this opportunity and the result, as the

&'Roqion conéedes. is a permit that contains provisions which are

—

too detailed or that cover portions of the facility which are
- - 8

not directly related to hazardous waste 6pora:ions.

m———

8/ The Region nevertheless justifies issuing the permit in its
present form on the grounds that it is the Applicant's responsi-
bility to provide the permit issuer with the information needed
to prepare the permit, and if the resulting permit is too in-
flexible or embraces matters not properly wichin the scope of the
regulations, the permit Applicant is at fault, for the pernmit
merely reflects the information supplied by the Applicant. And
if that {nformation produces an inflexible or overly broad permit,
then the permit Applicant has no one to blame other than itselt.
The Applicant's remedy, according to the Region, is to seek a
modification of the permit.

The Applicant, on the other hand, responds by pointing out
that it gave the Region the information it requested; that the
Region is under a duty to prepare an adequate permit; and that,
regardless of the over or underabundance of the information sup-
plied by the Applicant, the Region is not authorized to put
conditions in the permit that are beyond its authority,

r



Por reasons which are not apparent from the record,
the Region did not request clarifying information, ¥ or
{ssue a notice of deficiency, or reopen the public comment
period for the purpose of considering modification of the pro-
posed permit or denial.ot the permit application. The r‘éord
~does show, on the other hand, that the ;pplicant did raise its
concerns about inflexibility and overbroadness in its comments
on the draft permit, However, the record also shows that the
Applicant's comments were not accompanied by the in{gsz:;ion
which the Region would have needed to change the permit so

10/
that it would conform to the regulations. ~

—

Since the Region concedes that some of the conditions in
the permit are too broad, it is my conclusion that the Region
erred when it issued the permit. Given the Region's stated
willingness to entertain propos;ls to amend certain permit con-
ditions, the Applicant should bo'givon an opportunity to submit
the information that will enable a permit to be prepared that

is narrower and distinguishes between the Applicant's hazardous

9/ The Region did request other 1n£ormatlon from the Applicant
to clarify some of the submitted material, but that request did
not address the matters in question here.

10/ See, for example, 40 CFR §124.13 ("Obligation to raise issues
and provide information during the public comment period®). Of
course, it is a settled principle of law that the party who is in
possession of information has the burden of producing it. See
McCormick on Evidence (24 ed. 1972) (°A doctrine often repeaced by
the courts is that where the facts,with regard to an issue lie
peculiarly in the knowlodqo of a party, that party has the burdcn
of proving the issue.®).



and ngnhazardous wvaste operations, and otherwise conforms to
the regulations. Therefore, I am remanding the permit to the
Region so that the comment period can be reopened under 5124.14,
thus giving the Applicant another opportunity to submit that
information.

Conclusion

Accordingly, for the reasons stated above, it is my con-
clusion that review of the RCRA permit is not warranted at this
time. The petition for review is denied insofar as it chal-

lenges the Regional Administrator's authority to incorporate
portions of the permit application in the final permit. However,
regarding Applicant'; objection to specific conditions in the
permit, the permit determination is remanded for ﬁho purposes

of reopening the comment period to provide an opportunity to
obtain the additional information needed to revise those pcrm}:
conditions. L/ If the information i{s not forthcoming and th;“
Region is, therefore, unable to write a permit that complies

with the Act and the regulations, the Region is instructed to

issue an appropriate notice of its intent to deny the permit. ;

e

11/ Of course, only the permit conditions contested in the
Applicant's petition for review will be the subject of the
recpened comment period.
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Any £inal permit determination shall reflect the Region's
P

response to all comments. Thereafter, the Region's permit
12/

determination may be appealed in accordance with §124.19.

So ordered.

WMUSPL Loz

William D. Ruckelshaus
Administrator

Dated: SEP 14 1984

12/ Por purposes of judicial review, final Agency action occurs
afrer a final RCRA permit is issued by the Regional Administrator
and Agency review procedures are exhausted. See 40 CFR §124.19

(£)(l).
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Mr. Thomas M. Hellman, Ph.D.

Manager

Health, Safety and Environmental Protection
General Electric

Fairfield, Connecticut 06431

Dear Dr. Hellman:

Thank you for your letter of June 13 regarding RCRA
incinerator permits. Specifically, you inquired as to whether an
incineration facility which is intended to burn non-hazardous
waste and/or hazardous wastes banned from land disposal, but is
overdesigned to meet RCRA requirements, can secure a RCRA pernmit
at a future time.

RCRA Section 3005(a) and 40 CFR 270.10 prohibit physical
construction of a hazardous waste management facility without a
RCRA permit. When applying this requirement, the intent of the
owner in constructing the facility is the primary factor of
consideration. A permit is required prior to construction if the
owner intends for the facility to handle non-hazardous waste for
a period of time, and them apply for a permit to handle hazardous
waste (including hazardous waste banned from land disposal) at a
later date. If the facility is intended to burn only solid non-
hazardous wastes, a permit prior to construction is not required.

If an incinerator is constructed with the intention of
burning only solid waste and those wastes are listed as hazardous
wastes sometime in the future, the facility would be eligible to
receive a permit provided that all permitting requirements are
met. Such a facility would have to comply with any additional
standards applicable to that treatment process which have been
adopted subsequent to the construction of the incinerator.

RCRA allows an exemption from the requirement to have a
permit prior to construction for facilities constructed pursuant
to an approval issued under section 6(e) of the Toxic Substances
Control Act for the incineration of polychlorinated biphenyls.
any person owning or operating such a facility may file an
application for a RCRA permit to incinerate hazardous wastes
after construction or operation of that facility.

This document has been retyped from the original.
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We endorse your decision to seek environmentally sound
alternatives to land disposal in your hazardous waste management
strategies. 1In regard to this issue, I also recommend that you
contact the State RCRA permitting agency since Connecticut is
authorized to issue RCRA incinerator permit. For further
information, please contact:

Stephen Hitchcock

Hazardous Material Management Unit
Department of Environmental Protection
State Office Building

165 Capitol Building

Hartford, Connecticut 16106

If we can be of further assistance, please contact Art
Glazer of my staff at (202) 382-4692.

Sincerely,

John Skinner
Director
Office of Solid Waste

cc: Stephen Hitchcock, Connecticut
Dennis Huebner, Region I

This document has been retyped from the original.
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FEB 23 1988

Ms. M. Therese Yasdick
Environmental Counsel

Chemical Waste Management, Inc.
3303 Butterfield Road

Oak Brook, Illinois 60521

Dear Ms. Yasdick:

This is in response to your letter of November 24, 1987 in
which you requested clarification of the reporting requirements
of section 270.30(1)(10) of the RCRA regulations. As you know,
that section, on its face, requires permittees to report all
instances of non-compliance not reported under other paragraphs
of section 270.30. .

In your letter, you raised the concern that this
requirement, read literally, would require owners and operators
to notify EPA of every instance of non-compliance, however
trivial. You suggested, instead, that the Agency adopt three
specific criteria for when reporting would be required under
section 270.30(1)(10). You expressed concern that, if the
Agency failed to adopt those criteria, the result would be an
unnecessary burden on industry and a chilling effect on internal
environmental audit programs. After careful review of your
suggestions and concerns, we agree that there are certain
instances of non-compliance with permit conditions that do not
warrant reporting under section 270.30(1)(10). However, we
believe these are limited to minor facility recordkeeping,
reporting, and similar oversights that are immediately corrected
once discovered. We further agree that the reporting
requirements of this section are limited to non-compliance only
with permit conditions and not to other Federal, State, or 1local
requirements. We have addressed individually below the criteria
you suggested and the concerns you raised about application of
the reporting requirements of section 270.30(1)(10).

First, you suggested that reportable instances of
non-compliance should be limited to violations of 40 CFR Part
264. We do not believe, however, that reporting requirements

—shouid—be—timited—in—tRis—wav+—RCRAPOFMI-L—RAY-CORLALR



provisions that 4o not extend from the regqulations of Part 264
yet are extremely significant. For example, the omnibus
provision of section 3005(c)(3) of RCRA allows the Agency to
impose such permit conditions as it determines are necessary to
protect human health and the environment. Conditions imposed
under this provision might fall outside of the scope of Part 264
but would also, by definition, be significant. Violations of
those provisions would likely be significant as well and would
require reporting under section 270.30(1)(10). Similarly,
violations of air emissions standards, which have been proposed
under 40 CFR Part 269, also may be significant. On a related
point, you asked whether section 270.30(1)(10) requires
reporting of any non-compliance with any other Federal or State
requirements that are not part of the RCRA permit. We do not
believe that is the intent of section 270.30(1)(10). Other
subsections of section 270.30(1) refer to reporting of
non-compliance with permit requirements. For example, section
270.30(1)(2) requires reporting of anticipated activities that
might result in "non-compliance with permit requirements." The
reference to "non-compliance® in section 270.30(1)(10) is
intended to be the same; that is, it refers to non-compliance
with the permit requirements.

Second, you suggested that instances of non-compliance
Teportable under section 270.30(1)(10) should be limited to
instances that "significantly and adversely affect the sound
environmmental operation of the facility." We disagree with this
suggestion on the grounds that the standard is overly
subjective. Furthermore, the purpose of the reporting
requirement is not simply to identify specific instances of
non-compliance leading to actual harm, but rather to indicate
overall records of compliance and patterns of non-compliance.
This end would not be served if reporting were limited to
instances of non-compliance that met the suggested standard.

Finally, you suggested that all reportable instances of
other non-compliance should exclude matters discovered and
addressed by an internal environmental audit program. You
expressed concern that a literal interpretation of section
270.30(1)(10) would have a chilling effect on internal
envirommental audit programs and pointed out that the Agency's
policy on environmental audits acknowledges industry's need to
*self-evaluate environmental performance with some measure of
privacy® (51 FR 25004). Howvever, that policy also states that
"audit reports may not shield monitoring, compliance, or other
information that would otherwise be reportable and/or accessible
to EPA" (id). Further, it explicitly states that the policy
. "does not alter regulated entities'...obligations to monitor.
record, or report information required under environmental



statutes, regulations, or permits..." (id). Therefore, while
the AgencCy encourages and supports environmental audltlng, it
does not support the use of environmental audits to shield
otherwise reportable violations. At the same time, the Agency
believes that its enforcement policies do in fact provide a
strong incentive for environmental audits by facility owners or
operators. In the Federal Register notice announcing its policy
on environmental auditing, the Agency noted that while
environmental auditing cannot substitute for regulatory
oversight, it can help facilities become subject to less
regulatory action by helping them improve their performance.
For this reason, we do not believe that the reporting
requirements of section 270.30(1)(10) will have a chilling
effect on environmental auditing.

Although the Agency believes that the specific criteria
that yo: suggest are inappropriate, we acknowledge that
Tesuiring nceificaticn for every instance of permit
non-compliance, however trivial, could be extremely burdensome,
both to the facility owner or operator and to EPA, without
providing significant benefits. The Agency did not intend such
a result in section 270.30(1)(10). 1Instead, we believe that
this reporting requirement should not apply to minor
recordkeeping, reporting, and similar oversights that are
immediately corrected once discovered. Under this
interpretation, violations such as the example you cited in your
letter, that is, failure to put the time of an inspection on an
inspection form, need not be reported. Also fitting into this
category would be failure to maintain all aspects of personnel
training plans up to date and minor deviations from time
deadlines, such as time for submission of biennial reports. The
Agency believes, however, that even seemingly insignificant
violations become significant if repeated. Therefore, it should
be noted, that if a violation meeting the above criteria is part
of a repeating pattern, reporting is required.

I hope this clarification of the reporting requirements of
section 270.30(1)(10) answers your questions about its
application and alleviates your concerns about unnecessary
burden to industry imposed by that section. 1If you have any
questions on this issue, please contact Frank McAlxster of the
Office of Solid Waste (202) 382-2223.

since;ely,

Off of Solid Waste



\“"m14~' .

‘ g‘

” ..‘:
Y agent’

9524.1989(9),

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, O.C. 20460

FEB 27 B89

CEFIZE QF
SCLIC WASTE ANZ EMERTZENCY AZ5P T 38

MEMORANDUM

SUBJECT:  Use of Omnibus Authority to Control Emissions of Metals, HCI,
and PICs from Hazardous Waste Incinerators

FROM: Sylvia K. Lowrance, Direczo:jﬁv%~ ¥ S s
r

Office of Solid Waste
TO: Hazardous Waste Division Directors, Regions [-X

Questions have recurred regarding the implementation under omnibus authority of
the forthcoming proposed amendments to the hazardous waste incinerator standards, and
the relationship between implementing the controls and meeting the November 8, 1989,
permitting deadline. This memorandum provides OSW's policy on these issues.

We are concerned that the existing standards for hazardous waste incinerators under
40 CFR 264.340 may not be fully protective for all facilities with respect 1o emissions of
toxic metals, hydrogen chloride (HCl) and products of incomplete combustion (PICs). We
have developed proposed amendments 1o the standards to better address the hazards posed
by these emissions. The proposed rules have completed the internal Agency review
process and are under review by the Office of Management and Budget. We anticipate that
the proposed rules will be published for public comment in the spring of 1989.

In the interim, until the rules are promulgated, EPA permit writers should use the
authority provided under Section 3005(c)(3) of the Resource Conservation and Recovery
Act (RCRA), as amended by the Hazardous and Solid Waste Amendments of 1984
(HSWA), to apply additional permit conditions as necessary to adequately control these
emussions. This provision, often called the "omnibus" authority, gives permit writers the
authority to apply additional permit conditions as necessary to adequately protect human
health and the environment. Thus, EPA permit writers have the authority and the
responsibility to consider, on a case-by-case basis during the permit process, whether
controls based on the current regulations are fully protective, and, if not, to establish
additional permit conditions as necessary to protect human health and the environment.

The use of the omnibus authority is clearly within the initial intent of Congress in
including the omnibus provision in the statute, as evidenced by the legisladve history at S.
Rep No. 284, 98th Cong., 1st Sess. 31 (1983), which states:

“[the omnibus authority] can also be used to incorporate new or better
technologies or other new requirements in permits, where EPA intends o
add such technologies or requirements to the regulations but has not yet
issued a final regulatory amendment.”
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To assist permit writers, we have developed two guidance documents: Guidance on

Me:als and Hvdrogen Chionde Controls for Hazardous Waste Incinerators, December 29,
1988 (Draft final report); and Guidance on PIC Controls for Hazardous Waste Incinerators,

December 30, 1988 (Draft final report). These guidance documents recommend a step-by-
step approach to develop permit conditions consistent with the regulatory requirements the
Agency plans to propose. We recommend that permut writers use the guidance documents
to develop appropriate permit conditions. However, in using the guidance documents or
other informaton to establish permit conditons under the omnibus authority, the permit
writer must provide the applicant and other interested partes due process. The permit writer
must explain and document what the concem is, and thoroughly discuss why the additional
permit conditions are needed to ensure protection of the public health and the environment.
Through the permit process, he must provide the time and opportunity for comment, he
must fully respond to those comments, and he must include the responses in the
administratve record of the permit. In short, the permit writer must provide a sound
technical basis for inclusion of the permit conditions under the omnibus authority.

Permit writers need not wait to use OSW's guidance documents until the documents
have been issued in final form. Like the proposed rules, the guidance documents have
completed the internal Agency review process. We anticipate that the documents will be
published in the spring of 1989, and made available through the Nadonal Technical
Information Service. Permit writers should use the guidance notwithstanding its draft status
because, as indicated above, the permit writer must justify thoroughly and, in'writing, any
requirements applied under the omnibus authority.

The permit writer cannot simply refer to the guidance document to support the
conditions included in the permit. Moreover, we anticipate that the guidance may change
over time as permit writers and applicants gain experience dealing with the issues and as
additional information becomes available (e.g., health effects data; improvements in
dispersion models). We plan to revise the documents as needed after publication and to
provide notice in the Federal Register of the availability of subsequent editions.

By considering the need for additional controls under the omnibus authority on a
case-by-case basis, permit writers can avoid petitions from interested parties asserting that
the permit is not adequately protective. The Administrator has already ruled in favor of a
petition for review of 8 RCRA incineration permit that argued, in part, that adequate controls
on metals and PIC emissions were not provided in the permit. The Administrator
subsequently directed the Region to consider adding permit conditions addressing PICs and
metals.

State Permit Wri

We encourage State permit writers to implement the guidance if the State has an.
omnibus authority in its statute. EPA permit writers should review the draft State permit to
determine if it adequately protects human health and the environment, particularly with
respect to emissions of metals, hydrogen chloride, and PICs. If the State permit does not
provide adequate controls, the EPA permit writer should provide these controls in the
HSWA poruon of the permit, given that the omnibus authority is a HSWA provision.
HSWA provisions must be implemented by EPA in authorized States until the State obtains
authorization for HSWA provisions as well. To date, only one State, Georgia, has been
authorized under HSWA.



Impact on Permitting Deadline

We do not believe that considering the need for additonal controls for metals, HCI,
and PIC emissions during the permrut process will cause the Regions or States 1o miss the
November 8, 1989, permitting deadline established by HSWA. We developed the guidance
documents to enable the permut writer to apply appropniate controls on a site-specific basis
and to explain to interested parues the need for those conwmols. [n addition, we have
conducted four training workshops for Regional and State permit writers on how to use the
guidance documents. Finally, Headquaners staff in the Combuston Secton, WMD, and
the Alternate Technology and Support Section, PSPD, are available o assist permit writers
as necessary. Limited contractor funds are also available to handle special problems that
may arise. )

Some permits, however, may have already progressed to a stage where issuance of
the permit would be substantally delayed if a trial bumn was required to demonstrate
conformance with the metals and PIC controls recommended by the guidance documents.
Examples are when the trial burn has already been conducted or where the trial burn plan
has been approved. In these cases, the guidance documents recommend that permit writers
establish conservatve, but reasonable, intenim controls until the owner or operator conducts
a tmal bumn to demonstrate that the interim requirements (or less stringent requirements) will
not result in an exceedance of the limits recommended by the guidance documents. Methods
for determining these interim limits are presented in the guidance documents. In applying
these interim controls, however, the permit writer must still thoroughly explain in writing
the basis for imposing such conditons and provide interested parties due process through
the RCRA permit procedures.

Nonctheless, if a State believes that it may not be abie to meet the November 8,
1989, permitting deadline because of the policy on implementing controls on metals, HC,
and PIC emissions, the State should discuss the situanon with the Regional Office. If site-
specific guidance is needed, the Regional Office may discuss the situation further with
Joseph Carra, Director, Permits and State Programs Division.

cc: State Hazardous Waste Division Directors
Incinerator Permit Writers' Workgroup
Jeffery H. Denit
David Bussard
Robert Tonetti
Joseph Carra
Steven Silverman
James Berlow
Bob Holloway
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MEMORAND

SUBJECT: Ecolotec Permit Remand Order and Use of the Omnibus
Provision :

FROM: Joseph S. Carra, Director

Permits and State Programs Division

TO: B. G. Constantelos, Director
Waste Management Division, Region V

This memorandum is in response to your request of January 9,
1989 for guidance on the use of the Agency's omnibus authority
under section 3005(c)(3) of RCRA and 40 CFR 270.32(b)(2). As
you stated in your memorandum, the Administrator signed a Remand
Order on the Ecolotec RCRA permit appeal that directs the Region
to reconsider its decision in light of the Agency's omnibus
authority. You expressed concern that the Remand Order could
have significant implications for the RCRA permitting process by
broadening substantially what the Agency must consider in
connection with permit issuance. You then posed several
questions about use of the omnibus authority in light of the
Ecolotec appeal decision.

We understand your concerns about the uncertainty that
omnibus authority creates in the permit process. However, we
believe that the Remand Order of the Ecolotec permit appeal
should not have any substantial impact on what the Agency must
consider in connection with permit issuance. The Remand Order
instructs the Region to reconsider the Ecolotec permit because
the Region failed, in making the original permit decision, to
recognize the Agency's authority under the omnibus provision to
deny a permit. As stated in the decision, "({t]he Region is
simply directed to reconsider the facility and the permit under
the proper legal perspective, ji.e., one that includes denial of
the permit...." We do not believe that the Order should be
interpreted to criticize the manner in which the Region used the
omnibus authority to impose permit conditions. 1In fact, the
Order specifically states that Region V recognized and properly
exercised its discretion under the omnibus provision to jmpose
permit terms on Ecolotec beyond those required by EPA
regulations. Nor does this Order reduce the ability of the
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Region to rely on the Federal regulations as establishing the
appropriate level of human health and environmental protection,
as long as there are no site-specific circumstances that
indicate otherwise.

We address below the questions that your memorandum raises
about the omnibus authority.

1. How broad is the Agency's authorjty to gather information

ired t ations?

Under §270.10(k) of the RCRA regulations, the Agency has
broad authority to require information from permit applicants
concerning permit conditions issued under §270.32(b) (2) (the
omnibus provision) when necessary to protect human health and
the environment. The Agency discussed the extent of this
authority in the preamble of the Final Codification Rule
published on December 1, 1987 (53 FR 45788). That preamble
states that, while the authority to collect information under
§270.10(k) should be used sparingly and not for random and
unjustified fishing expeditions or for conditions unrelated to
hazardous waste activities, it can otherwise be used in specific
circumstances where existing regulatory requirements may require
supplementation to ensure that human health and the environment
are adequately protected.

2. Wi W v
jte or to permi sgua ?

The omnibus provision does not impose an obligation on the
Agency to conduct risk assessments at every site. Further, as
discussed above, we do not believe that the Remand Order on the
Ecolotec appeal requires the Agency to routinely gather
additional information when issuing a permit or to routinely go
beyond the regulatory standards. The Agency continues to be
required to examine all relevant data and information that are
available when issuing a permit. 1If, based on this normal
quantum of data, the Agency determines that site-specific
circumstances exist that require further investigation, then
additional information may be gathered from the applicant under
the authority of §270.10(k).

3. When is use of the omnibus provision appropriate?

As a rule, the Agency's position is that EPA's regulations
are protective of human health and the environment and that
permits implementing these regulatory standards will also be
protective. As you know, however, there may be site-specific
environmental circumstances in which regulatory requirements may
need supplementation and use of the omnibus provision may be
appropriate. The decision to invoke omnibus authority must be
made on a case-by-case basis and only when the Agency, after
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examining all relevant data supplied during the permitting
process, determines that such circumstances exist. The most
obvious use of the omnibus authority is to impose additional
permit conditions reflecting standards that have been proposed
but are not yet in effect. Another use of the omnibus might be
to impose permit conditions not required by the requlations but
detailed in guidance documents issued by the Agency. This
latter example is not, however, a broad directive to turn
guidance into regulatory requirements. Rather, it would be most
appropriate when guidance specifically identifies particular
situations where current generic regulations might need to be
supplemented. In any case, while there will be other
circumstances in which the omnibus authority can and should be
used to impose permit conditions or deny permits, such
situations should be uncommon.

4. What are the legal limits of the omnibus provision i.e., do

we have authority to deny a permjt even though the facjlity has
bmitted a com and chni d jcation?

In the preamble of the July 15, 1985 Codification rule, the
Agency clearly stated that in order for the omnibus authority to
accomplish its intended effect, the authority to jssue permits
containing conditions deemed necessary to protect human health
and the environment must encompass the authority to deny permits
as well. The Agency further discussed the legal limitations of
our omnibus authority in the preamble of the December 1, 1987
Second Codification rule. There, the Agency pointed out that
the intent of the provision includes authorization to impose
permit conditions beyond those mandated by the regulations.
Thus, even if a facility submits a permit application that is
complete and technically adequate as defined by EPA regulations,
if due to environmental circumstances at the facility,
compliance with the regulations will not assure protection of
human health and the environment, and the Agency cannot impose
additional conditions that will provide adequate protection,
then the Agency can and should invoke omnibus authority to deny
the permit.

I hope this answers any questions you might have about the
effect of the Ecolotec Remand Order on use of the omnibus
provision. If you have any further questions, please contact
Barbara Foster at FTS 382-4751.

cc: Tina Kaneen
‘Lisa Pierard
Waste Management Division Directors, Regions I-IV, VI-X
Barbara Foster
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MAR 23 1989

MEMORANDUM

SUBJECT: Postponement of a Land Treatment Demonstration for
Navajo Refining Company, Artesia, New Mexico
Authorized by the New Mexico Environmental
Improvement Board

FROM: Joseph S. Carra, Director
Permits and State Programs Division (0S-300)

TO: Allyn M. Davis, Director
Hazardous Waste Management Division (6H)

This memorandum is in response to your request of December
29, 1988 for guidance on certain permitting issues related to
land treatment facilities. You mentioned that the questions
arose because the New Mexico Environmental Improvement Board
delayed the start date of a land treatment demonstration for an
interim status land treatment unit owned by Navajo Refining
Company. As you explained in your memorandum, the postponement
occurred as follows:

1. On January 22, 1988, the State of New Mexico issued a
two-phased permit to the facility in which it required
that the land treatment demonstration phase (Phase I) be
effective for a period of one year from the effective date
of the permit unless terminated, revoked, or reissued.

2. On March 22, 1988, Navajo Refining Company appealed the
state-issued permit and requested a de novo hearing,. which
was held on May 31, 1988. In its appeal, Navajo Refining
submitted Proposed Findings and Reasons which alleged that
the Board has the authority to reverse a decisions of a
Director under various circumstances. Navajo suggested
that the Board change the start date of the treatment
demonstration Phase I period to a later date.

3. On August 12, 1988, the Board considered the appeal and
tentatively decided to postpone the start date of the land
treatment demonstration until August 8, 1990. EPA stated
its opposition to delaying the demonstration, but the
Board nevertheless rendered its final decision to postpone
the start date of the Phase I land treatment demonstration
until August, 1990.

900-#S0D TO
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You asked several questions about the status of the facility
and the state appeal. Because New Mexico is an authorized
State, your questions are governed by New Mexico law, and we
have no reason to comment on state law matters. In addition,
most of your questions appear to be of a generic nature about
land treatment demonstrations and permitting. We have answered
your questions in a similarly non-facility-specific vein,
assuming that federal law is applicable. We emphasize that our
comments do not analyze the Navajo Refining situation as a
matter of applicable state law.

1. Can a permit be appealed based on reasons other than those
received during the public comment period?

Yes. Section 124.19 of the RCRA regulations governs who may
appeal a RCRA permit under federal law. That section provides
that any person who filed comments on a draft permit or
participated in the public hearing may petition the
Administrator to review any condition of the permit decision.
Section 124.19 does not limit the subject matter of the appeal
unless the person failed to file comments or participate during
the public hearing on the draft permit, in which case the
person may only petition for review to the extent of the
changes from the draft to the final permit decision. Note,
however, that New Mexico state law could differ significantly
from §124.19.

2. 1Is the permit a legally enforceable document if it does not
require the land treatment demonstration until a future date?

Under federal regulations at §270.63, the Agency may issue a
two-phase facility permit, such as the permit issued to Navajo
Refining, to a facility with a land treatment unit. Such a
permit becomes effective, thus enforceable, according to the
procedures in §124.15, that is, 30 days after issuance unless a
later date is provided in the permit or the permit is

appealed. Under federal law, the effective date of a treatment
demonstration phase would not affect the effective date of the
facility permit.

3. Can a permit be issued for Phase II without Phase I being
implemented first?

Yes. As discussed above, the federal regulations at §270.63
provide for issuance of a two-phase permit to a facility with a
land treatment unit. Such a permit normally contains general
facility standards and two portions related to the land
treatment standards of Subpart M. The first portion, Phase I,
provides for the treatment demonstration; the second, Phase 1I,
contains conditions to attempt to meet all Subpart M
requirements based on substantial, yet incomplete or
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inconclusive information submitted in Part B of the permit
application (see §270.63(b)). As is disscussed above, all
portions of the permit are issued at once, and the "facility"
permit becomes effective per §124.15. The Phase I portion
becomes effective as provided in the permit. The Phase II
portion becomes effective only after the Phase I treatment
demonstration is completed and, based on the results of the
Phase I treatment demonstration, all necessary permit
modifications are made per §270.63.

4. What is the regulatory status of a facility when a
two-phase permit is issued under §270.63?

Under federal law, a facility is "permitted" once the permit
goes into effect. At that time, the facility becomes subject
to general facility standards under Part 264 as well as
corrective action provisions of the permit. The land treatment
unit is subject to the standards of Part 264 insofar as it is
used for the treatment demonstration, the remainder of the unit
complies with interim status standards until Phase II of the
permit goes into effect pursuant to §270.63(4).

5. Can EPA require a treatment demonstration through the HSWA
omnibus provision?

At the time that the HSWA portion of the permit was issued, the
Agency could have required a treatment demonstration using
omnibus authority if such a requirement were necessary to
protect human health and the environment. However, whether the
omnibus authority is appropriate for use after initial permit
issuance, such as when a permit is renoticed as a result of
changes made in response to an appeal, is an issue still under
consideration by EPA at this time.

6. Is a State's administrative process for changing a permit
to reflect a different start date for the land treatment
demonstration subject to major modification requirements
including public notice and opportunity for comment?

The State's administrative process is a matter of state law.
Under federal law, any change made as the result of an appeal
decision need not be made as a permit modification because the
contested portion of the permit has not yet become a final
permit decision under §124.15. However, if the change is
substantial, then public notice and opportunity for comment may
be advisable. Once the permit becomes effective, any change to
it must be made as a permit modification. If the State has
procedures similar to the previous federal major/minor
modification system, a change of the start date for a land
treatment demonstration would likely be a major modification
and subject to public notice and comment.
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9525.1982(01)
January 29, 1982
MEMORANDUM

SUBJECT: Proposed Mechanism for Handling Mobile Treatment Units

FROM: John H. Skinner
Director, State Programs
and Resource Recovery Division (WH-563)

TO: Howard Zeller
Acting Director
Enforcement Division, Region IV

This is in response to your memorandum of September 25,
1981, requesting concurrence with your proposed mechanism to
handle mobile treatment facilities. '

We agree with Region IV's interpretation of the regulations,
that interim status and RCRA permits are site specific and
therefore, mobile treatment units alone cannot receive permits
(or interim status) but must be permitted (or receive interim
status) for use at a particular location. We have written at
least one letter to that effect. (See letter from John Skinner
to Timothy Vanderver of Chemfix Technologies, Inc. dated June 2,
1981, sent to the Regions on that date).

The following approach, which is somewhat similar to the one
suggested in your memorandum, will enable mobile treatment units
to operate within the scope of the RCRA program. This approach
has been developed after meeting with several mobile treatment
companies. We have divided the approach into the following four
situations:

(1) Non-emergency situations at a site which has
interim status;

(2) Non-emergency situations at a site which has a
RCRA permit (e.g., periodic use of mobile
treatment units during the operating life of the
facility, use at closure);

This document has been retyped from the original.
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(3) Non-emergency situations at a site which does not
have interim status or a RCRA permit (e.g.,
remedial actions at inactive sites);

(4) Emergency situations (e.g., spills, emergency
response).

(1) Non-emergency situations at a site which has interim status

This approach would enable a mobile treatment unit to
operate during interim status under one of three alternatives.
(Alternative (c) will be proposed soon as an amendment to 40
C.F.R. §122.23, Changes during interim status).

(a) An interim status facility which intended to use mobile
treatment equipment, but did not include it in the original Part
A permit application, may amend its Part A application to include
the mobile treatment process. The Agency would treat these
facilities as it would any facility which submitted an incomplete
Part A permit application. The only requirement is that the
equipment must have been in existence on or before November 19,
1980,' and the facility must have qualified for interim status.

(b) Mobile treatment may be added to a facility as a new
process or an increase in the design capacity of an existing
process under the allowable changes during interim status, 40
C.F.R. §122.23(c)(2) or (c)(3). Under these sections, a mobile
treatment unit may be added to a facility if it is necessary
either to prevent a threat to human health and the environment
because of an emergency situation; to comply with Federal
regulations or state and local laws; or because of a lack of
available treatment, storage, or disposal capacity at other
facilities. It should be noted, however, that these sections
will change with the amendment to §122.23.

1/ Because mobile treatment units are unique in that they are
used intermittently at different sites, they will be considered in
existence if they were operating at any site on or about November
19, 1980. Normally, a unit would have to be operating on or about
November 19, 1980, at a site which qualified for interim status to
be considered in existence.

This document has been retyped from the original.
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(c) The proposed amendments to 122.23(c) will include a
section which will allow interim status facilities to add tanks
and containers used for the treatment or storage of hazardous
waste. Such tanks and containers may be added for any reason,
whether or not the facility previously had tanks or containers,
or any treatment or storage process. The facility must have
qualified for interim status, however. This amendment, if
promulgated as proposed, will enable most interim status
facilities to add mobile treatment done in tanks or containers to

their facilities.

(2) Non-emergency situations at a site which has a RCRA permit

A mobile treatment unit may be added to a permitted facility
under §122.15 as a permit modification. Section 122.15(a) (1)
allows a permit to be modified, or revoked and reissued when
substantial alterations or additions to the permitted facility or
activity occur.

We will be proposing amendments to §122.17 which, in some
limited circumstances, may allow the addition of mobile treatment
units to be considered minor modifications to a facility.

(3) Non-Emergency situations at a site which does not have
interim status or a RCRA permit

our approach is to require a permit before a mobile
treatment operator may begin operation at a non-emergency site
which does not have interim status or a RCRA permit. In most
situations where the mobile treatment company is handling the
clean-up, it will be considered both owner (of the equipment) and
operator, and must apply for a permit. If there is another owner
involved as well, e.g., owner of the land, that owner may also
have to sign the permit application.

(4) Emergency Situations

There are two emergency mechanisms already in place in the
RCRA regulations. First, storage or treatment done in immediate
response to a spill of hazardous waste may occur without first
obtaining a RCRA permit. (See 40 CFR §264.1(g) (8), 45 FR 76630,
November 19, 1980).

Second, there is a provision for an emergency permit in 40
CFR §122.27. This is a temporary permit to be used in the event
that treatment, storage, or disposal of hazardous waste must take
place due to an emergency situation.

This document has been retyped from the original.
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Your concept of a generic permit would allow the mobile
treatment operation itself to obtain a permit, and then require
public notice before the mobile treatment operation is used at
each individual site. The concept is obviously a departure from
the present RCRA scheme of site specific permits. We will look
into this suggestion further. In the meantime, the approach
described in this memorandum must be used.

We would appreciate any comments you have on our approach to
handling mobile treatment units. If you have further questions
or comments, please contact Deborah Wolpe at (202) 755-9107.

cc: Directors, Air & Hazardous Materials Division, Regions I,
ITI-X
Director, Water Division, Region II
James Bunting
Martha Prothro
Dotz Darrah

This document has been retyped from the original.
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9525.,1984(01)

RCRA/SUPERFUND HOTLINE SUMMARIES
AUGUST 84

An finterim status facility uncargoes a transfer of stock while
the name of the owner/operator remains the same and the facility
operations do not change. Does this change require a modified
Part A permit application unger §270,72(4q)?

[f stock is transferred from an fnterim status facility,

the transaction must be scrutinizea by the Agency. In
situations where a majority of the company's stock s
transferred to another company, operational control and

the financial status of the company may change. In

these situations, it {is appropriate to require a modified
Pars A, If, however, only a minority interest is transferred,
operational control and financial status may not change.

In these cases a modified Part A {s not necessary
{assuming no name change).

Source: Susan Schmedes.
Research: Tom Gainer
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RCRA/SUPERFUND HOTLINE MONTHLY SUMMARY

OCTOBER 85

4. Permit Modification

An owner/cperator has a RCRA permit to store hazardous waste in containers and t;anks
The owner/cperator also generates hazardous waste on-site. The c_:mer/qaerator intenc
to construct an additional storage area for the purposes of storing hazardous wastes

for 90 days or less. Would the construction of this new storage area “e consideres
an action tnat would require modification to the facility's RCRA permit (§270.41 or
§270.42)?

Construction of the 90-day Storage area would not require modificatizcn of t-e
facility's storage permit. A gererator may accumulate hazardous waste on-site
far 90 days or less without a permit or interim status provided that all §262.34
requirements are met, The 90-day storage area provision only applies t> nazar=-.
waste gererated on-site,

In crder to avoid potential confusion regarding construction, modification, and
permitting, the following suggestions are recammended:

(a) the owner/operator should contact in writing the appropriate U.S. EPA
Regional office or State office, if authorized, and inform both the Director
ard the appropriate enforcament personnel reqgarding the constriction of the
90-day stcorage area and the owner/operator's intent to camply with §262.34
requirements in that area; ard

(b) post a sign or notice in a visible place to identify the 90-day storage
area to distinguish it fram the permitted container area and storage tanks.

Source: Narcy Pamerleau (202) 382-4500 ..
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9525.1986(0])

MR 2 4 1986

‘ﬂLGeraldine Cox
Chemical Manufacturer's Assoc.
2501 M Street, N.W.
washinqton, D.C. 20037

Dear &Q". Coxs

I apologize for the delay in responding tn your letter of
February 10, 1986, concerning the final rule to list solvent
mixtures (50 PR 53315, December 31, 198%5).

Facilities that were permitted to manage EPA Hazardous
Waste tios. F001-P00S before December 31, 1985, may handle
the newly listed solvent mixtures wthout major permit
modifications. Thus, you are correct in statina that major
permit modifications are required when a facility i{s not

already permitted to manage the applicable F001-F00S waste.
If you have additional questions, please call Jacqueline
Sales of my staff, at 382-4770,

Sincerely,

Alan S, Corson
Chief
Studies and Methods Branch (WH-5628)

w.s. @0 1904-436-020
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3 27 gl

Robert T. Stewart

Jones, Day. Reavis and Pogue
2300 LTV Center

2001 Ross Avenue

Dallas, Texas 75201

Dear Mr. Roberts:

Thank you for your letter of February 10 concerning RCRA
permit modifications. In that letter, you requested advice as
to whether a facility with a RCRA permit would need to have
its permit modified because of the amended definition of solid
waste. Your letter described two separate scenarios, each of
which is addressed below.

In the first case, a facility had received a RCRA permit
and a unit at that facility was handling an unregulated material
described in the Part B application. Through the redefinition
of solid waste, the material is now defined as a hazardous waste.
In this instance, the need for a permit modification would have
to be determined on a case-by-case basis. If the handling of
the previously unregulated material was not detailed in the
draft permit that received public comment, or if conditions
contained in the permit specifically exempted that unit from
RCRA standards, then a permit modification would be required.
If the unit and the waste was fully detailed in the draft permit
and was subject to full RCRA standards, then a permit modification
would not be required.

In the second case, a facility had received a RCRA permit
which included a unit that was handling an unregulated material,
however, the material was not described in the Part B application.
The applicable law in this case is Section 3005(e)(l) of RCRA
which provides that any facility in existence on the effective
date of RCRA statutory or regulatory changes that render the
facility subject to the requirement to have a permit or interim
status may qualify for interim status. Section 3005(e) (1),
however, is limited to facilities which become subject to the
requirement to have a permit. Units at facilities described
above are not eligible for interim status since interim status
terminated upon issuance of the permit. In order for these
units to handle a newly regulated waste, a facility must apply
for a permit modification before the effective date of the
statutory or regulatory amendment mandating such change.




Your letter also stated that allowing newly regulated units
to obtain interim status would be consistent with 40 CFR 270.1(c)(4)
which allows partial permitting of a facility. We disagree with
your interpretation, however, that the section also extends to
eligibility for interim status. Finally, your letter stated that
requiring permit modifications would put permitted facilities at
an unfair disadvantage with interim status facilities. We agree
that the procedures for adding new wastes are less burdensome for
interim status facilities. However, newly regulated units at
such facilities are not automatically eligible for interim status,
Under 40 CFR 270.72, a revised Part A permit application must be
submitted prior to any change during interim status. If the
change results in an increase in the design capacity of the facility,
approval may only be granted because of a lack of available treatment,
storage, or disposal capacity at other hazardous waste management
facilities. In no event can a change during interim status exceed
fifty percent of the capital cost of a comparable new facility.

We recognize that current requirements for adding new
hazardous wastes at permitted facilities place a difficult burden
on both the owner/operator and the permitting authority to submit
and process modification applications in a timely manner. We are
currently exploring regulatory alternatives that would provide
some relief in this area.

If you have any further questions on this subject, please
contact Peter Guerrero, Chief Permits Branch, at 382-4470.

Sincerely,

I\/l["u e t;) L LL\- PR

Marcia E. Williams

Director
Office of Solid Waste
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Mr. Craig A. Barney

Robm and Haas

Research Laboratories
727 Norristown Road
Spring House, Pa. 19477

Dear Mr. Barney:

Thank you for your letter of July 16, regarding the management
of scintillaction vials containing DOO! wastes. I will respond to
your questions in order.

1. If a RCRA facility (either permitted or with {nterim
status) intends to manage waste other than those identified
in its Part A peruit application (whether as a result of
handling mixed waste or otherwise), it must subnit a revised
Part A permit application to apply for a peruit modification
or a change during interim status, whichever is applicable
(see 40 CFR 270.41 and 270.72). The same is true if the units
or processes in which those wastes are managed will change as
a result of accepting wastes previously not included on the
Part A. Only wvhere none of the {ntormation on the existing
Part A changes nmay a facility manage radioactive mixed

wastes without any notification to EPA or the authorized
State.

2. If the facility is not changing the hazardous wastes it
is handling or the units or processes in which the wastes
are handled, then the RCRA permit need not be amended.
However, the facility must comply with any applicable NRC
licensing requirenents, as well, L{f it wishes to begin
storing radioactive mixed waste.

3. The wvaste must be manifested in accordance wvith both
RCRA and AZA requirements.

However, radiocactive mixzed waste is not subject to AEA
requirements {f the Nuclear Regulatory Coamission has designated
the radioactive components of that wvaste as "below regulatory
concern”., This has been done for liquid scintillation media wvith
0.05 microcuries or less of hydrogen-3 or carbon-14, per graa of
medium used for liquid scintillation counting (see attached
Federal Register notice).
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Termination of Permits

A permitted facility closes all its tanks and container storage areas,
its only RCRA-regulated units. The region now wishes :o terminate
the permit because the facility no longer has any active units and is
not subject to the post-closure care requirements of 40 CFR 264.117.
The facility has camplied with all the permit conditions and has
disclosed all relevant facts for the permit. On what basis may EPA
terminate the facility's permit?

40 CFR 270.43(a) presents the reasons for which EPA may terminate

a facility's permit or deny a permit renewal application. EPA

may terminate a permit if the facility fails to camply with any
condition of the permit, or if the permittee fails to fully disclecse
relevant information during the permit application or issuance [rocess.

EPA may also terminate a permit if the permittee misrepre sents any
relevant facts, or if the permitted activity endangers human health
or the environment. A different type of permit termination occurs
when a permit is revoked and reissued during transfer of a permit
to a new owner/operator, pec §270.30(1)(3) and §270.41 (b)(2) or
the Regional Administrator and the permittee agree to termination
in the course of transferring permit responsibility to an authorized
state under §271.8(b)(6). XNothing in the regulations allows for
permit termination because permit conditions no longer apply to a
facility. Normally the owner/operator of a facility that has
closed all its RCRA units and has no post-closure care requirementcs
would allow the permit to expire. Although the owner/operator is
still subject to Part 264 standards, there are no hazardous waste
management activities to regulate. The owner/operator's financial
responsibilities should end after the region receives certification
of closure (§§264.143(i), 264.147(e)). According to §124.5(a) the
permittee may request termination, but EPA may still only terminate
a permit for the reasons given in §270.43.

Nevertheless, EPA does have authority to modify a permit if the Director
receives new information, or there are material and substantial alterations
to the permitted activity, that justify permit conditions different fram
those in the existing permit (§270.41(a)(1)(2)). According to §270.50, the
maximum permit duration is ten years, but a permit may cover a shorter time
period. In this situation, EPA could modify the permit so that it would
expire shortly after the earlier closure date.

Source:  Matt Hale (202) 382-4740
Research: Jennifer Brock
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RCRA/SUPERFUND HOTLINE MONTHLY SUMMARY
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Termination of Permits

A permitted facility closes all its tanks and container storage areas,
its only RCRA-regulated units. The region now wishes to terminate the
permit because the facility no longer has any active units and is not
subject to the post—closure care requirements of 40 CFR 264.117. The
facility has complied with all the permit conditions and has disclosed
all relevant facts for the permit. On what basis may EPA terminate the
facility's permit?

40 CFR 270.43(a) presents the reasons for which EPA may
terminate a facility's permit or deny a permit renewal
application. EPA may terminate a permit if the facility
fails to comply with any condition of the permit, or if
the permittee fails to provide complete information
relevant to the permit application or issuance process.
EPA may also terminate a permit if the permittee mis-
represents any relevant facts, or if the permitted
activity endangers human health or the environment.

A permit may also be revoked and reissued during transfer
of a permit to a new owner/operator, per $§270.30(1)(3) and
§270.41(b)(2). Nothing in the regulations allows for
permit termination because permit conditions no longer apply
to a facility. Normally the owner/operator of a facility
that has closed all its RCRA units and has no post-closure
care requirements would allow the permit to expire. Although
the owner/operator is still subject to Part 264 standards,
thers are no hazardous waste management activities to
regu.ate. The owner/operator's financial responsibilities
should end after the region receives certification of
closure (§§264.143(i), 264.147(e)).

If a facility owner/operator wishes to terminate its permit
before the termination date in the permit, it should request
a major permit modification under §270.41. According to
§270.50, the maximum permit duration is ten years, but a
permit may cover a shorter time period. In this situation,
EPA could modify the permit so that it would expire shortly
after the earlier closure date.

Source: Matt Hale (202) 382-4740
Research: Jennifer Brock
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Treatnent Capacity

In :n effort to supply greater treatment capacity for restricted

wastes, how may an owner/cperator incorporate new wasta streams Latd
s existing permitted treatment operation?

To increase the availability of treatment facilities Sor
restricted wastes, the Agency has added a provision to the
permitting standards, §270.42 [S1 FR 40653], which allows for
the adlition of new waste streams to an existing permitted
facility as a minor permit modification. The conditions under
which a permittee may incorporate such a minor modification are
(1) the nazarrious waste must have been prohibited fram land
disposal under Subpart C of Part 268, (2) the treatment is in

accordance with the standards egstablished under §268.4l1, or a
variance pursuant to §268.44, (3) handling and traatment of the
restricted waste will not present risks substantially iifferent
from those of wastes listed in the permit and (4) the minor
permit modification is Federally or State approved and the
changes will not require modification of treatment processes or
hysical equipment.

Source: Jacqueline Sales (202) 382-4770

Research: Dave fhillips
Kris Andersen
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Corrective Action and Permits

If a release of hazardous waste or hazardous constituents
from a solid waste management unit (SWMD) is identified after
the 1issuance of a permit, can EPA reopen the permit and
modify it to include additional investigation and/or
corrective measures? Does the "permit as a shield" provision
in 40 CFR 270.4(a) protect the facility from such action
unti]l the permit comes up for reissue?

Permits issued prior to November 8, 1984, the date of
enactment of the Bazardous and Solid Waste Amendments,
cannot be reopened to establish a Section 3004(u)
corrective action program until reissuance. Permits
issued after November 8, 1984, address releases from all
solid waste management units (SWMUs) at the facility.
During the permitting process EPA conducts a RCRA
Facility Assessment (RFA) to determine whether there has
been a release from any SWMD located within the
facility's boundaries. The RFA also determines whether
any further 1investigations or corrective measures are
necessary. EPA will then develop a custom-made
corrective action program which will be incorporated
into the permit. Most permits currently being issued
contain a reopener clause for newly identified releases
after permit issuance. Absent such a reopener clause,
if the Director receives information about a new
release, then the authority under Section 270.41(a)(2)
could be employed. Section 270.41(a)(2) states that
when the Director has received new information that “"was
not available at the time of permit issuance (other than
revised regulations [see Section 270.41¢(a)(3)1],
guidance, or test methods) and would have justified the
application of different permit conditions at the time
of issuance" the permit may be modified during its
term.

The "permit as a shield” provision in Section 270.4 does
not provide a shield when new information such as
mentioned above is obtained after permit issuance. The
"permit as a shield" provision applies to standards that
are established in the permit which cannot be
arbitrarily changed by the Director during the term of
the permit. Section 270.41(a)(3) allows a permit to be
modified during its term due to amended standards or
regulations at the request of the permittee (see 52 FR
45793)., Section 270.41(a)(3) also allows the Director
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FEBRUARY 88

Corrective Action and Permits (Cont'd)

to "modify the permit when the standards and regulations on
which the permit was based have been changed by statute or
amended standards or regulations®™ 8uch as the land disposal
restrictions in 40 CFR Part 268.

Source: Matt Bale (202) 382-4740
Dave Fagan (202) 382-4497
Research: Deborah McKie
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MEMORANDUM

SURJECT: Guidance on Permitting Issues Related to the Dupont
Edgemore Facility

- f‘d‘t“‘—a/
FROM: Bruce R. Weddle, Director
Permits and State Programs Division
TO: Robert E. Greaves, Chief
Waste Management Branch
Region III

This is in response to your memo of June 6, 1988, in which
you requested guidance from Headquarters on several permitting
issues related to the Dupont Edgemoor facility in Delaware.

You explained in your memo that the facility was granted a
construction and operation storage permit by the State and a
HSWA permit by EPA. The State permit expires on September 30,
1989; the HSWA permit on March 1, 1989. You also explained
that the facility never built the storage unit for which the
permit was requested and no longer wishes to do so. You raised
several issues about the status of the permit in light of the
above. Each issue you asked is addressed individually below.
Please note that, for clarity, we have reframed a few of the
issues.

1. As the unit was never built, jis the State portjon of the
permit effective?

The gquestion of whether construction is necessary for the
State portion of the permit to become effective is one of State
law. Under the Federal regulations, construction is not
required for the permit to become effective. A final permit
decision becomes effective 30 days after the Regional
Administrator issues notice of the decision unless: (1) a
later effective date is specified in the decision; (2) review
is requested; or (3) no comments requested a change in the
draft permit, in which case the permit shall become immediately
effective (gee § 124.15(b)). Thus, if the State law is similar
to the Federal, construction is not required for the permit to
become effective.
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2. If the State portion of the permit has not been
effectuated, (that is, constructjon of the unit has not taken
ace ca e iv io orti t ermit be

enforced?

Section 3004 (u) of HSWA specifically states that "permits
issued under section 3005 shall contain schedules of compliance
for ...corrective action ...." Since the full RCRA permit
(State and Federal portions) in this case has been issued, the
statutory requirement for corrective action has been
triggered. Therefore, the corrective action portion of the
permit can and should be enforced even if construction under
the State portion has not occurred.

3. Is revocatjon of the permit a State, Federal, or combined
action?

Revocation and reissuance of the full RCRA permit is a
combined action because issuance is a combined action. To
revoke and reissue the State portion, State procedures must be
followed; to revoke and reissue the Federal portion, the
procedures of Part 124 must be followed. It should be noted
that this does not preclude a joint proceeding; however, two
separate decisions must be made. Most important, the State has
no authority to revoke and reissue the Federal portion or vice
versa.

4. If it is possible to separate the State portion from the
correctiv i i

the corrective action portion of the permit be enforced
separately if the State portion is revoked?

Yes. If the State portion is revoked or terminated, or if
it expires, there is no effect on the HSWA portion of the
permit. Once the permit is issued, the HSWA portion can
continue on its own.

S. What can be done, if anything. to extend the terms of the
corrective action portion of the permit bevond March 1, 1989?

We boltivo there are three ways to extend the terms of the
corrective action portion of the permit beyond March 1, 1989.

A. Permit Modification. Under section 270.41, the Agency
can modify a permit if cause exists under paragraph (a) or (b)
of that section. The Agency could use this authority to extend
the expiration date of the corrective action portion of the
permit by means of a permit modification. There is no
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requirement under the requlations that the permittee agree to
the extension. Using this approach the permit life could be
extended until September 29, 1995 since section 270.50(b)
limits such an extension of the original permit life to a total
of 10 years.

Modification of the permit under section 270.41(a) (2) to
increase the permit term is allowed if the Agency receives
information that was (1) not available at the time of permit
issuance and (2) would have justified the application of
different permit conditions at the time. To determine whether
these grounds can be satisfied, we suggest that you investigate
(1) whether the facility RFA, when completed, will result in
new information about releases at the facility that would have
justified a longer term for corrective action; and (2) whether
Dupont's subsequent decision not to operate is new information
that would have justified a different term for the corrective
action portion of the permit because of the change in the
expected duration of Dupont's active interest in the site.

B. Revocatjon and Reissuance. Section 270.41 provides
for revocation and reissuance of permits. Under section
270.41(a) (2), the causes for revocation and reissuance are the

same as those for permit modification discussed above; however,
the permittee must agree to the revocation and reissuance.
Section 270.41 also provides that if a permit is revoked and
reissued, it is reissued for a new term. Thus, the permit term
could be extended for a period of up to 10 years from the date
of reissuance.

C. Continuation of Permit. If the Agency does not take

action under A or B above, the permit will expire. There are
two ways to continue the HSWA permit at expiration. First, if
the facility submits a timely application for a new HSWA
permit, the existing permit conditions continue in force under
section 270.51(a) until a new permit is issued. Second, if, at
the time of expiration, the facility is not in compliance with
the terms of the permit, then the Agency can invoke section
270.51(c) (3) of the regulations, which allows the Regional
Administratgr to issue a new permit under Part 124 with
appropriate ‘oonditions. Of course, this procedure requires the
Agency to demonstrate that the facility is out of compliance
with its permit. 1In this case, the Agency could demonstrate
non-compliance if, for example, the facility failed to complete
the RFA required by the HSWA portion of the permit.



6. If the permit expires and the Region is therefore unable to
e ve actio i Q ermij i ection
3 t orce v v
actjon?

Section 3013 allows the Agency to require monitoring,
testing, analysis, and reporting, and therefore this section
can be used to require such activities to investigate the need
for corrective action. However, the Agency cannot compel
corrective action under that section. Either section 3008 (a)
or 7003 would be an appropriate enforcement authority to carry
out corrective action. Note that under section 7003, the
Region would have to demonstrate that there is imminent and
substantial endangerment. In summary, the most effective
response is to pursue permit modification, revocation and
reissuance, or continuation as discussed above, prior to the
time that the HSWA permit expires. Otherwise, EPA's ability to
pursue any needed corrective action at the facility is a
potentially more complex process.

I hope this answers your questions regarding the Dupont
Edgemoor facility. If you have any questions, please contact
Frank McAlister at 382-2223.

cc: Matt Hale
Frank McAlister
Barbara Foster
Fred Chanania
Jackie Tenusak
RCRA Branch Chiefs, Regions I-X
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2. [nterim Status vs. Permit Modification for Newly Regulated Units

An owner or operator of a fully permitted facility manages RCRA non-
hazardous waste in several surface impoundments. This waste will become
subject to Subtitle C regulation if the Toxic Characteristic Leaching Procedure
(TCLP) for waste identification becomes final and effective.

a) Will the surface impoundments qualify for interim status? If a permit
modification is required, what r—odification class would be applicable?

Newly regulated units at fully permitted facilities do not qualify for interim
status. Interim status is granted to facilities and not to individual units per
Section 3005(e) of RCRA. Instead, the permittee would follow the permit
modification procedures in Section 270.42(g). First, as of the time the TCLP
rule becomes effective, the Class 1 permit modification process must be
followed for the permittee to continue managing the newly identified waste.
Under these procedures, the permittee notifies EPA and the public. Six
months after the TCLP rule's etfective date, the permittee must then apply for
a Class 2 or 3 permit modification, depending on the modifications necessary,
and follow the appropriate procedures. Permittees that have not previously
managed the newly identified waste may not use the process in Section
270.42(g) and must complete the applicable permit modification procedure
prior to treating, storing, or disposing of the waste. (See S3 ER 37912, 37922))

b) Section 3005(j)(6)(A) of RCRA states that surface impoundments that become
subject to Subtitle C due to the promulgation of a new listing or characteristic
for identifying a waste as hazardous will have four years from the date of
such promulgation to meet the retrofitting requirements under Section
3004(0) of RCRA. Does this provision apply to existing surface
impoundments which become newly regulated but are not authorized to
operate under interim status?

Yes. EPA currently interprets Section 3005(j)(6)(A) as being applicable to units
at facilities requiring permit modification due to a new listing or characteristic
for identifying a waste as hazardous. Therefore, newly regulated units at fully
permitted facilities will have four years from the date of promulgation of a
new listing or characteristic to comply with the retrofitting requirements.

Source: Wayne Roepe (202) 382-4740
Resource: Debbie Doherty (202) 382-3112
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SIGNIFICANT QUESTIONS AND RESOLVED ISSUES—AUGUST 1990

RCRA

1. Public Comment Periods for Permit Modifications

When submitting a Class III permit modification request, the permittee,
per 40 CFR Section 270.42(c)(2), must hold a public meeting and provide
the public with at least 60 days to commment on the request. According to
Section 270.42(c)(6), "after the conclusion of the 60-day comment period,
the Director must grant or deny the permit modification request according
to the permit modification procedures of 40 CFR Part 124.” According to
Section 124.10(b)(1), the public must be provided with a 45-day comment
period. Do these comment periods serve the same function? If so, could
just one comment period suffice in lieu of the other?

Source:
Research:

The 60-day comment period in Section 270.42(c) and the comment
period in Section 124.10(b) are separate and distinct because they are
designed for two different purposes. The 60-day period allows
comment on the permitee's request and assists the Director in
deciding whether to prepare a draft modification or a tentative denial;
the 45-day period allows comment on the Director's proposed action.
The review periods must occur separately. The differences are
summarized in the table below:

WRITTEN ORAL COMMENT
INITIATED 8Y: | COMMENTS ON: FORUM:
60-DAY PERIOD | The pemmittee | The permittee’s A public’'meeting®
request conducted by the
permittee
45-DAY PERIOD § The Director | The draft A public*hearng’
modification conducted by the
or tentative denial.| Director *

* Not mandatory

The 60-day comment period is the first to occur and is initiated by the
permittee. The permittee must hold a public meeting no fewer than
15 days after the meeting notice or no fewer than 15 days before the
end of the comment period. After the conclusion of the 60-day
comment period, the Director will issue a draft permit modification
and allow the public 45 days to comment on the draft. The Director
will hold a public hearing if requested.

Wayne Roepe, OSW
Kevin Dunn

(202) 475-7245
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OFFICE OF
SOLID WASTE AND EMERGENCY RESPONSE

-

Mr. James T. McVey .
Executive Vice President

Diversified Scientific Services, Inc.
P. O. Box 863 '
Kingston, Tennessee 37763

Dear Mr. McVey:

This is in response to your letter of August 8, 1990, in
which you request the Environmental Protection Agency's (EPA)
consideration and advice on your proposal to treat some
radiocactive mixed waste prior to disposal. Currently, your
permit, which was issued under the authority of the Resource
Conservation and Recovery Act (RCRA) for treatment, storage, and
disposal (TSD) of hazardous waste, does not include provisions
for the management of the specific type of mixed waste you
propose to treat. I understand that my staff has discussed this
issue and the delay in our response in earlier telephone
conversations with you.

. Specifically, you propose to stabilize ‘825 drums of barium
chloride salts (D005 wastes) containing low concentrations of
uranimum prior to disposal of the waste in a licensed nuclear
waste burial facility. This waste would be shipped from its
present location at Westinghouse Materials Company of Ohio in
Fernald, ohio, to Diversified Scientific Services, Incorporated's
4DSSI's) TSD facility in Kingston, Tennessee for treatment. The

‘ State of Tennessee, which is authorized for both the radioactive
mixed waste program and radiocactive materials licensing
activities, has denied your request to treat the D005 waste under
the existing conditions of your RCRA permit. The State has
determined that your RCRA permit must be modified to include
specific provisions for the management of D005 waste, prior to
treating the waste for land disposal. .EPA concurs with the
State's assessment that this waste may not be treated at the DSSI

- facility without first obtaining the necessary modification to
DSSI's RCRA permit.

. Before addressing the permit modification procedures, please
be advised that D005 waste is subject to the land disposal
restrictions which are provisions of the Hazardous and Solid
Waste Amendments (HSWA) to RCRA. ‘Among other things, HSWA

Printed on Recyclad Paper



prohibits restricted wastes from land disposal unless the wastes
meet the treatment standards established by EPA. For D005 waste,
EPA has prescribed a treatment level of 100 mg/l as the
characteristic level for barium. 1In your letter, you indicated
that the D005 mixed waste would be disposed at a licensed nuclear
waste burial site after treatment. Therefore, the waste must be
treated to meet the land disposal restriction program's
prescribed t.catment level prior to such disposal.

In regard to RCRA permit modification procedures, there are
two procedural avenues available for obtaining the necessary
modification: through State procedures or through Federal
procedures. Since Tennessee is authorized to control D005 mixed
waste, you could apply to the State for appropriate changes to
your RCRA permit. In this case, you would follow the State's
permit modification process. Alternatively, since Tennessee does
not have authorization for the land disposal restrictions, EPA
administers and enforces this program, as mandated by HSWA, until
the state is specificilly authorized to do so. Pursuant to this
Federal authority, EPA may add conditions to your RCRA permit to
allow treatment of the D005 wastes so that the land disposal
‘restrictions will be met. In this case, the Federal modification
procedures in 40 CFR 270.42 would be used. Please note that on
March 7, 1989, EPA created expedited modification procedures to
allow facilities to add new waste codes and/or treatment
processes to comply with the land disposal restrictions, if the
specified conditions are met (54 FR 9596; see enclosure).
However, you should also note that a Federal change to the RCRA
permit will not override more stringent state requirements. In
this regard, you should confirm with the State that such Federal
approval will also satisfy the State programn.

. I encourage you to work closely with the EPA Region and
State authorities to obtain the permit modification required to
treat the D005 waste. Mr. Wayne Garfinkel in the RCRA program
office, USEPA Region IV, in Atlanta, Georgia may be contacted at
(404) 347-3433 for further assistance on this matter. 1In
addition, Mr. Dale Ozier of the Solid Waste Management Division,
Department of Health and Environment in Nashville, Tennessee may
be contacted at (615) 741-3424, for assistance from the State.

Also, we have a strong interest in following the development
of safe and environmentally sound treatment and disposal methods
for mixed waste, particularly in view of the current shortfall in
treatment and disposal capacity. As part of our effort to
maintain current information in this area, I invite you to work
closely with my staff to exchange information on technology :
development, as well as existing permitted facilities involved in
the management and disposal of radiocactive mixed waste.



If you have general questions regarding the Federal permit
modification procedures, please contact Wayne Roepe of my staff
at (202) 475-7245. Please contact Jared Flood of my staff at
(202) 475-7066, if you have any questions concerning our
activities on radiocactive mixed waste.

ce A"

Office of Solid Waste

Enclosure

cc: Wayne Garfinkel
USEPA, Region 1V

Dale Ozier
Solid Waste Management Division
Dept. of Health and Environment



9527 - SPECIAL FORMS
OF PERMITS
Part 270 Subpart F




9527.1982(01)

November 2, 1982

MEMORANDUM

SUBJECT: RCRA Permits for Mobile Treatment Units
Using the Same Type of Equipment

FROM: Rita M. Lavelle
Assistant Administrator
Office of Solid Waste and Emergency Response (WH-562A)

TO: Regional Administrators and Regional Waste
Management Directors, Regions I-X

As you know, a RCRA permit is required for each site at
which hazardous waste treatment, storage or disposal facilities
(TSDFs) operate. If the TSDF is mobile or if the same type of
equipment (e.qg., a tank of identical design) is used at more than
one site to handle a similar or identical waste, a RCRA permit is
still required at each location. The purpose of this memorandum
1s to establish the policy the Agency will use to permit mobile
treatment units (MTU's) and to permit fixed facilities where a
person uses the same type of equipment to handle similar or
identical wastes at multiple locations.

A person applying to use the same type of equipment at
multiple locations will find that much of the information in the
permit application for the first location will not change for the
other locations because the information is not site-specific.
Permit writers should note that after the non-site-specific
permit conditions have been developed for the first RCRA permit,
these permit conditions should be used for all subsequent
permits. While not changing any procedures for obtaining a RCRA
permit, this policy will assure national consistency for permits
issued to facilities using the same or similar equipment and
should expedite the issuance of RCRA permits without compromising
environmental controls.

The procedures an applicant and permit writer should use to
deal with MTU permits or same-type-equipment permits are as
follows: An applicant must apply for and be issued a RCRA permit
at the first site. It is the responsibility of the applicant to
notify the permit writer of the first RCRA permit. The
application for the permit at the next site should consist of the

This document has been retyped from the original.
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non-site-specific information from the first application, a copy
of the first permit, and the site-specific information for the
new location. This site-specific information must include any
variation in the equipment or wastes from those permitted at the
first site. The permit writer should use the non-site-specific
permit conditions from the first permit (to the extent that
variations in equipment and wastes do not require otherwise) as
conditions in the second permit and draft new permit conditions
for the site-specific items only.

The Agency can also rely on previous responses to comments
for comments dealing with non-site-specific permit conditions
received in a second (or subsequent) proceeding if the same or
similar comments were raised on an earlier permit. Response to
public comment concerning non-site-specific issues should be as
follows: If a comment is similar to a comment raised in an
earlier permit issuance proceeding, any response should be the
same as that given in the first proceeding. If, however, a
significant comment addresses an issue differently than it was
addressed in the first proceeding, or a significant comment
raises an issue not addressed in the first proceeding, the
Regional Administrator must, of course, respond to that comment
before the permit may be issued.

The reuse of part of the initial permit application and the
resulting permit conditions will allow EPA to streamline the
permit process for mobile treatment units and for multiple
facilities that use the same type of equipment to handle similar
or identical wastes. This policy is likely to be first applied
to EPA's mobile incinerator which is currently being permitted in
Region II.

I have discussed this approach with Dr. John A. Todhunter,
Assistant Administrator for Pesticides and Toxic Substances, and
he has indicated that it is consistent with and similar to the
approach his office will use to permit mobile facilities
disposing of PCB's.

For more information or guidance on the policy outlined in
this memorandum, contact Jeff Detlefsen, of my staff, at EPA
Headquarters, 202-382-4500.

cc: Dr. John A. Todhunter

This document has been retyped from the original.
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Tejuty tor Lnavironrent, Sfatety and
LCcullaticnal lealtn
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lear iir. ‘.alker:

'y statt and 1 have reviewed the Technical Locurent rlater
27 June 1985, which was submitted by the U.S. Arrmy Chenical
Avent/Munitions System (CAMPE) Cirectorate, to consider the
CanlS site at Tooele Army Tepot in Tooele, fitah as a “totally
enclosea treatrent facility® and thereby exempted from PCRA
tuctitle C requirements. The substance of this docurent was
presentec to technical, policy, and leqal FPA 'statf at a reetirn
on September 5, 1985, by several Lepartrent of letense (lol)
[.ersonnel., -

A "totally enclosed treatrent tacility® under =CPA is
defined in 40 C.F.R. 5260.10 as:

.+ a facility tor the treatment ot hazardous waste which
is virectly connected to an incustrial procduction rrocess
ana which prevents the release of any hazardous waste cr
any constituent thereof into the cnvirocnment curine treac-
rent. An example is a pipe in which waste acid is neutre-
lizeaq,

The CAMDS facility does not meet this definition for two
reasons. #ilrst, the objective of CAMDS is to destrov orsolete
chemical munitions; this activity constitutes treatment as
cefined in 5260.10 and is not directly connected to an industrial
production process. Second, this treatment involves incineration
nt hasardous waste, thus releasing erissions nf hazardous con-
stituents to the environment. 7lhese emissions (e.g., byprocducts
ot the combustion rrocess during normal operation anc cduring
u; set conditions betore tlie wastefeed is shut off) are inrherent
in the normal operation of a hazardous waste incinerator., Fven
a nighly efficient incinerator will not gestrov 100 rercent of
all constituents of the hatarcous wastes that are fed into it.
“he reyulatory exclusion of a totally enclosed treatment facilitv
rertains only to treatment that prevents releases of hceth hazaraon
wastes and their constituents,



\.e realize that Lol ray soon pe randated to completely
sestroy 90 percent of the m~ilitary stockpile of lethal chemical
a;ents and nunitions by September 30, 1394 (H.R. 1872, 131
Ccnc. Rec., 0. &7, June 286, 1935). Consequently, NoD intencs
tec use the CANLCS facility to cdevelop and dermonstrate the incin-
eration technology to accomplisn this proposed statutory objective.
in view <r the structural rocdifications anc/or operating chanres
neccssary to provide DoD and Congress with information about t:ie
eftectiveneas of incineration to demilitarize chemical acents
anc¢ rmunitions at the CAMDS facility, we recommend that the 1.5,
Army apply tor a research, development, and cemonstration (PI's)
rermit uncder 40 C.r.R. §270.65; a full RCRA incinerator perrict
issued uncer 40 C.F.R. Part 264, Subpart O would not provide
rlexibility in rooifying tne design and operation of the tacility,

Aall intended rodifications to the facility must bhe identifieqn
in the RD&D permit. However, unlike a Subpart O permit, a trial
burn for each modification is not required to demonstrate compliance
with §264 requirements since this would be counter to the intent
ot an RD&D permit. You should note, however, that before the
racility may be operated outside the conaitions specified in the
RL&D permit (i.e., structural or operational modificatiens) the
RD&D permit must be re-drafted to reflect the modifications
reqguired and must be made available for public notice and comment
for 45 days (§270.41). Therefore, I recommend that attention be
civen to planning the project so that it is not delayed for this
reason,

RD&D permits are limited to one year of operation (365 cays
ot actual oreration treating hazardous wastes), may be renewed
three times, and muat specify the type and quantities of hazardous
waste intended for treatment (§270.65(a)(l) and (2)). The Conqgress
and EPA intend to limit these quantities of hazardous waste to
che ninimum necessary to demonstrate the feasibility of the
incinerators. 1In order to expedite the review and issuance of
the FL&D permit, the EPA Regional Office can tailor the PCRA
permit application and procedural requirements of 40 C.F.R.
barts 124 and 270 (except for the public participation procedures
and tinancial assurance requirements) to the research objectives
of the CAMDS facility (§270.65(b)).

until the RDED permit is issued, the CAMDS facility can
continue to operate under interim status, providing it continues
to operate according to the requirements of §270.71. Muring the
#L&D testing, CAMDS could apply tor a full RCRA incinerator
permit if you intend to continue using the incinerators to demil-
itarize stockpiles of chemical agents and munitions following
the term of the RD&D permit; in this case, data from the FD&D
activity may be submitted in lieu of a trial burn (see enclosure
1, Researcn Plan “B").
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/
"o assist the ecicnal (ftice, we reviewed the {rfmr—ati.n

1 ri.e Tacknical ccurent and ~ade a . relirinary cetermirmatinr

Lrout the adulticnal tyre -t intorration nece3sarv ta rrerare a
o, lcte TL&U anplication (see enclcosure 1), ..e alse .‘eacrifor
tihie tyre Ot jerterrance lata, which would “e necessary in 1.4
~t ¢.reucting 3 trial turn, therely accoleratine the rer-istyr-~

: s1°1lzr “ezarcous waste incinerators rasea urcn the “rgn
‘ercnatraticrs, 2lso, ~we arc enclusina a copy aof the ratre
(Juluance farual tor kesearch, ievelor~ment, and rerorstrarior
-egrits, Jdated wctcter 3, 1283, to 48818t you ln prepacing en
oG epplication (see enclesure 2),

‘e avency is encouracing the ceveloprent and dermnstration
of rew arny alternative rechnolories and rrocesess to treat anc
~irimize nazarcous wastes, te reconnize the critical need tor
‘ol to demilitarize cherfical acent -unitions, jarticularly ir
view ¢t the liriter techrical .Jata on rrocesses and technolncies
ard the lack (¢t facilities to treat these wastes,

You snoulu contact Mr, Larry tvapensky at (203) 293«1€62,
(nier, i CiA rPermits Section, c?A=Rerion VIII alout rrecessing
tiie L&l application,

sincercly,

Original Signed By
Mareis B. Wi{lltiems

harcia t, Yilllars
Nirector
rftice of Solid Vvaste

inclosures

cc:  2ruce Leddle
Peter Cuerrero
“ruett feCeare
~rt Glazer
rancy Pomerleau
iobin Anderson
vov Weitwman (LE-]1325)
ren Gray (LE-1325)
Jack Lehman
v-arren Hull (A-104)
Larry waponsky, Region VIII
{.ale L. 2arker, bh.0., State of Utah
reyional razaradous Wasto Rranch Chiefs, Peqions 1=X
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Mr. Philip E. Hoffman
House of Representatives
State Capitol

Lansing, Michigan 48909

Dear Mr. Hoffman:

Thank you for sharing your concerns about the detonation
of a hazardous explosive within Waterloo Township in your
May 15, 1986, letter. Lee Thomas, the present Administrator
of the Environmental Protection Agency (EPA), has asked me to
respond.

In accordance with our regulations (40 CPR $270.61),
EPA's Region V office issued an "Emergency Permit® to-the
Drug and Laboratory Disposal Inc. facility to detonate SO
pounds of hazardous explosives. The permit was effective
from April 14 to May 14, 1986. This permit was issued only
after the facility had conducted an extensive search for
alternative methods of disposal. Because there was no feasible

. alternative, and due to the unstable nature of the material,
EPA decided that this permit procedure was the proper course
of action. Our regulations do not require us to provide a
45-day public notice when issuing emergency permits. However,
we are required to provide public notice. Region V provided
this notice by making public announcements through the local
newspaper and radio station.

In addition, you raised a concern about EPA'‘'s possible
violation of Waterloo Township's ordinance #5. 1In issuing
any permit, EPA includes a clause requiring that the permittee
obtain all State iund local approvals. If the permittee failed
to do so, EPA could take an enforcement action to address the
violation. It is my understanding that Region V will discuss
this matter with the State to determine if an enforcement
action is warranted.
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AG 3 1987

Mr. Dic QOlsen, Sales Manager
Fenton Company, Ine.

1608 N. Beckley

lLancaster, Texas 75134

Dear Mr. Olsen:

Thank you for your letter of June 30, 1987, {n which
Yyou requested information on the regulatory status of sludge
dehydration equipment which is part of a wastewater treatment
facility.

Your understanding of the requirements contained in
40 CFR 270.1(c)(2)(v) is correct. Sludge dehydration equipment
that is part of a wastewater treatment system is excluded from
the need to obtain a RCKA perumit provided the equipment meets.
the definition of wastewater treatment unit as defined in
40 CFR 260.10, and actually is used to evaporate water f£froa

tne sludge.

It is important to note that the exclusion provided by
$270.1(c)(2)(v) does not apply to conventional incinerators.
Such devices are subject to Subpart O of Parts 264 or 265 even
when part of a wastewater systesm.

I nust caution you that various States hafe requirements
that are different from the Federal standards. Under their own
authorities, States can establish requirements that are more
stringent than the Federal requiremsnts. 1In this instance, the
owner Or operator is required to comply with the more restrictive
requirements. Thus, ]I encourage you to contact an appropriate
State official to determine what the requirements will be for a
specific unit.



ce:

becc:

1f you have any further questions regarding the Federal
requirements, please contact Mary Cunningham of my staff at
(202) 382-7935.

Mary Cunninghan
Steven Silverman, Esq.

R.
B.
S.
R.
M.
G.
Ve

Holloway
Weddle
kudzinski
Dellinger
hale
Garland
Perla

Sincerely,
w
M
Dpﬁv

Marcia E. williacs
Director
Office of Solid waste
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Mr. Phillip C. McGuire

Associate Director, Law Enforcement
Department of the Treasury

Bureau of Alcohol, Tobacco, and Firearms
Washington, DC 20226

Dear Mr. McGuire:

This letter is in response to the issues raised recently by
the Bureau of Alcohol, Tobacco, and Firearms (BATF) with respect
to compliance with the Resource Conservation and Recovery AcCt
(RCRA). Specifically, your staff has requested EPA guidance for
two situations: (1) when a BATF agent is called to a location
where there is an immediate safety threat, and (2) when
explosives or explosive related materials that do not present an
immediate safety threat are stored in BATF secured lockers for
analysis and possible use in law enforcement proceedings.

The guidance given below for these two situations is based on
the federal RCRA program as administered by EPA pursuant to 40
CFR Parts 260-271. In authorized States (which are 43 in °
number ), EPA has delegated the hazardous waste program to the
States pursuant to statutory provisions in RCRA. Although each
authorized State program must be consistent with and at least as
stringent as the Federal program, a State is free to be more
stringent. Hence, any guidance given below must be followed up
by a BATF analysis of any different provisions that an authorized
State may have chosen to enact.

1. Explosives That Present an Immediate Safety Threat

According to our discussions, this scenario involves
identification by a trained BATF agent of explosives that create
an immediate safety threat, removal of those explosives from the
original location to a safe area (often a local law enforcement
agency's bomb disposal site or a nearby military installation),
and immediate destruction, normally by detonation or open
burning.

Under current RCRA regulations (40 CFR Sections 264.1(g)(8),
265.1(e)(1)(i), and 270.1(c)(3)), all activities taken in



immediate response to a discharge of hazardous waste, or an
imminent and substantial threat of discharge of a hazardous
waste, are exempt from the RCRA permitting and substantive
requirements. Since the explosives in question would be
hazardous by virtue of their reactivity and ignitability, any
BATF actions taken to eliminate the imminent and substantial
danger would qualify under this exemption. If the response
actions involve transportation to a remote site for destruction,
then the transportation as well as the destruction would be
exempt. However, the transportation is exempt only to the extent
necessary to respond to the immediate threat. Hence, we expect
the transportation would normally cover a relatively short
distance.

Should there be any question about the exempt or nonexempt
status of the BATF action, the RCRA emergency permit regulations
(Section 270.61) can be used for destruction activities. As
these regulations provide, an emergency RCRA permit can be issued
by an EPA Regional Office or by an authorized State official via
telephone or in writing. These permits may be issued when the
Region or State finds that an imminent and substantial
endangerment to human health or the environment exists, according
to the requirements of Section 270.61. This permit can address
both treatment and storage of hazardous waste. (Under RCRA, open
detonation or burning of explosives waste qualifies as thermal
treatment.) If necessary, transportation can also be authorized
by a provisional identification number, obtainable by telephone.
To reiterate, however, no permit is necessary when a BATF agent
determines that an immediate safety threat exists.

2. Explosives Material Storage During Analysis and Law
Enforcement Proceedings

When a hazardous material (such as explosives and certain
types of explosives-related material) is discarded, it becomes a
hazardous waste and therefore subject to RCRA. Although the
situation may vary, we believe that explosives and explosive
material become waste when the court (or BATF) no longer has any
use for them (i.e., when no longer needed for evidence, referred
to as "judicial forfeiture" by your staff in our discussions).
When explosives are stored pending judicial proceedings, they are
not subject to the hazardous waste regulations. However, when
they are to be discarded, they become waste. At that point, RCRA
requirements pertaining to waste generation, transportation, and
treatment, storage, and disposal (40 CFR Parts 260-271) become
applicable.



Under 40 CFR Section 262.11, generators of solid waste must
determine if their wastes are hazardous. "Generator" is defined
by person and by site. Thus, for example, each of your storage
locker areas would be a generator site. Except for gsnerators
who meet the conditional exemption in Section 261.5, generators
of hazardous waste are subject to all applicable Sections of Part
262. [In the case where a BATF field office generates less than
100 kilograms (kg) per month, Section 261.5 allows the disposal
of the explosive waste at a permitted or interim status hazardous
waste facility, or at a facility permitted, licensed or
registered by a State to manage municipal or industrial solid
waste.] Among other requirements, generators of hazardous waste
must have EPA ID numbers (40 CFR Section 262.12). Each BATF
field office must apply for an EPA ID number for each site at
which hazardous waste is generated in excess of 100 kilograms per
calendar month. This is a simple process involving the submittal
of one short form for each generator site. These forms can be
obtained from EPA Regional Offices or we at Headquarters will be
glad to supply them to you.

We note that, under 40 CFR Section 262.34, hazardous waste
may be stored in tanks or containers without a permit for up to
90 days. So, even after a material becomes a waste (i.e., an
intent to discard is present), the generator has 90 days to make
necessary arrangements for transportation, treatment, or
disposal, according to applicable regulations in 40 CFR Section
262.34, and Parts 264, 265, 266, 268, and 270. As a general
matter, we believe the Bureau should consider a policy that would
require removal 0f explosive material stored in BATF lockers
within 90 days from the time the material becomes a waste.
Otherwise, RCRA storage permits may be required.

BATF may transport hazardous waste explosives themselves, or
may hire a transporter. In either case, the transportation is
subject to the requirements in 40 CFR Parts 262 and 263.
Transportation of hazardous waste off the site of generation is
subject to manifest requirements (40 CFR Section 262.20). The
generator must designate on the manifest a facility that has the
proper RCRA permit or interim status to receive the waste.

In general, destruction of explosive waste by open
detonation/open burning is thermal treatment that must be
conducted at a RCRA interim status or permitted facility in
compliance with Parts 264, 265, and 270. In the event that the
destruction is being done under court order or under directions
from the U.S. Attorney's office, RCRA is not automatically
waived. The Bureau should therefore locate facilities nearest to
its field offices that have the appropriate RCRA permits or



interim status for open detonation/open burning of explosives.
wastes. Some of the military facilities already used by the
Bureau may have the necessary permits or interim status, and
these facilities may accept BATF explosives wastes, under the
terms of their permit or under the provisions of Part 270,
Subpart G, without any special permission from EPA. Other
facilities with RCRA permits or interim status could handle the
open detonation/open burning of BATF explosive materials via
permit modifications (Section 270.41-270.42) or changes during
interim status (Section 270.72). In those cases where a permit
modification or change during interim status is needed by a
facility that agrees to manage BATF wastes, these must be
approved by the appropriate State agency (or EPA Regional office)
in advance of the initial receipt of the BATF wastes.

Finally, we understand that stored explosives material
sometimes deteriorates to .the point where a safety hazard
exists. In this type of situation, the discussion on emergency
response activities in Section 1., above, would apply.

I trust that this letter provides you with guidance helpful
to the Bureau's efforts to comply with RCRA requirements. I
understand that my staff has provided BATF with a list of
facilities that may have the appropriate permits or interim
status and a list of EPA Regional contacts for your field
offices. If you need additional assistance, please do not
hesitate to call me or have your staff call Michael Petruska
(475-9888).

Sincerely, ),

Il o ,Z /W—

Sy1v1a K Lowrance, Director

0ff1c€/of Solid Waste
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MEMORANDUM
SUBJECT: Interim Status Expansion to Add an Incinerator
. . . LM_,_—-—’
FROM: Marcia Williams, Director thuAy-'b“
Office of Solid Waste (WH-562)
TO: Allyn M. Davis, Director

Hazardous Waste Management Division (6H)

This is in response to your memo of October 22, 1987
regarding a request from U.S. Pollution Control Incorporated
(USPCI) to the State of Oklahoma for approval of an interim
status expansion to add an incinerator at its Lone Mountain,
Oklahoma facility. You requested an opinion on the question of
whether an incinerator may be added to a facility as a change in
interim status under the authority of 40 CFR 270.72(c).

Section 270.72(c) allows EPA or an authorized State to
approve the addition of a new unit at an interim status facility
if the change is determined to be necessary to comply with a
Federal, State, or local requirement. On its face, this
provision authorizes the addition of an incinerator as a change
in interim status; however, section 270.72 allows thé Director
to exercise discretion in approving or disapproving changes
under that section. Generally, we have significant concerns
about new incinerators being added as changes in interim status
without the benefits of a trial burn and public participation.
While we do not believe that the Director may be arbitrary in
deciding to approve or disapprove a change in interim status, we
believe that it is important to consider protection of human
health and the environment and the rights of the public, and
that it is generally unwise to allow operation of a new
incineratog without a trial burn and opportunity for public
comment.

As an authorized State, Oklahoma may implement its own
hazardous waste program and interpret its own regulations.
While the State of Oklahoma has the authority under section
270.72(c) to allow addition of this incinerator as a change in
interim status, we believe that the preferable approach would be
to include the proposed incinerator in the ongoing permit
process for USPCI. Since the facility's permit is scheduled for
issuance in 1988, the incinerator activity could be pursued as
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a subsequent permit modification. Althouch the proposed
incinerator would not be subject to the 1989 permitting
¢=adline for incinerators, I would recommend that the
Regional Office work closely with the State to establish a
priority for developing the incinerator portion of the

permit.

If you have any questions about this issue, please
contact Frank McAlister (FTS 382-2223) or Barbara Foster
(FTS 382-4751! of the Permits Branch.
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‘a
'M‘} UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
i. g4 - REGION VI
" smo1w* ALLIED BANK TOWER AT FOUNTAIN PLACE
1445 ROSS AVENUE
DALLAS. TEXAS 75202
QCTOBER 22, 1387
MEMORANDUM

SUBJECT: Interim Status Expansion to Add an Iacinerator

FROM: Allyn M. Davis, Director AT Do

Hazardous Waste Manageament Division (6H)

T0: Marcia Williams, Director
Office of S0lid Waste (WH-562)

Attached is a recent request from U.S. Pollution Control Incorporated
(USECI) to the State of Oklahama for approval of an interim status expansion
to add an incineratar at its Lone Mountain, Oklahama facility. The Oklahama
State Department of Mealth (OSDH) requested EPA's opinion on this issue.
Since this appears to be an issue of national importance and precedence,
Region VI requests your opinion on USPCI's request, as well as the issue
in general.

USECI wishes to add an incinerator to its Lone Mountain facility as an
expansion under interim status. As stated in the attached argument, USPECI
claims this expansion is necessary to satisfy requirements of the land
disposal restrictions. The August 14, 1987, preamble to the proposed
changes to 40 CFR 270 appears, to same extent, to support this position.

However, such a change would be a drastic departure from USPCI's historical
waste disposal practices at the Lone Mountain facility. USPCI has never had
an incinerator at the facility, and has not included a planned incinerator in
its Part B application. Allowing such an expansion under interim status
would allow USPCI to construct and to operate a hazardous waste incinerator
with no permit, no public participation, and no trial burn. In fact, such
an incinerator would not appear to be subject to the 1989 permitting deadline.
(The land disposal permit for USPCI is expected to be public noticed in
July 1988 with final determination in the fall of 1988.)

T™e Region views this as a vitally important issue, since there are
other cammercial disposal facilities which would like to avoid the pemmitting
process by adding interim status incinerators. The Region is not aware of
any cases in which such an expansion at a commercial facility has been approved

in the past.

Your immediate attention to this issue is requested since OSDH must
respond to USPCI soon. If you need further information, please contact me,
or have your staff contact Bill Honker at FTS-255-678S.

Attachment

3,
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September 22, 1987

Mr. Sam Becker, P.E., Chief
EPA Region VI

1445 Ross Avenue
Dallas, TX 75202-2733

Dear Sam:

Attached is an applicaction for a proposed modification at the USPCI Lone
t‘ouncain facility. I need your assistance in evaluating this proposal.

In reading the cover letter, the argument offered sounds reasonable.

Please advise me of EPA's position.

In che interest of responding promptly to this issue, I have taken the
libertv of prescheduling a conference call for Thursdav, September 24 at
2:30 p.m., at which time I will initiate the call to your office. If the

time is inconvenient, please let me know.

Thank vou for vour assistance.

Sincerely,

Rt G falop——

Robert A. Rabatine
Programs Manager
Waste Management Service

RAR/1p-
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Or. Dwain Farley

Chief of Waste Management Services
Oklahoma State Department of Health
P. O. Box 53551

Oklahoma City, Oklahoma 73152

Subject: Changes Under Interim Status
Incinerator at Lone Mountain Facility

Dear Dr. Farley:

U. S. Pollution Control, Inc. requests that the Oklahoma State
Departument of Health approve the revision to the Part A
application for the Lone Mountain Facility which would allow the
installation of an incinerator. Authority for this action is
found under 40 CFR 270.72(c):

"...additional processes may be added if the owner or
operator submits a revised Part A application prior to
such change f(along with a justification explaining the
need for the change) and the Director approves the
change because:

(2) It is necessary to camply with Federal requlations
(including interim status standards at 40 CFR Part
265) or State or Local laws."

The land disposal restrictions (40 CFR 268) for solvent wastes
published in the November 7, 1986 Federal Register (pages
40572-40654) require the incineration of F00l1-5 solvent wastes
prior to landfill disposal. Lone Mountain Facility received in
excess of 2000 tons of F001 through FO0S wastes in calendar year
1986. Allowing the adjustment of 1986 wvolumes to reflect the
land restriction applicability in DNovember and December,
maintenance, startup, debugging, and waste volume variability,
U. S. Pollution Control, Inc. has chosen a small 2-ton per
hour incinerator as the necessary unit for compliance with the
land disposal restriction for solvent wastes F001-F00S.

The State's authority to approve this change was confirmed by
telephone with Mr., Matt Hale who is the Chief of the Permits
Branch, Office of Solid Waste, U.S. EPA Headquarters (telephone
202-382-4740). The approach was also discussed at length with

2000 Classen Center - Suite 400 South + Oklahoma City, OK 73106-6078 + 405/528-8371
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and confirmed oy Mr. ee Haze <f U.3. IPA Regicn VT (telecrcre
204-655-6730) .

Attached™ =0 +his letter 1s a Dockiet =itled, "Ques=ticns and
Answers on land Disposal PRestrictions Sor Solverts and
Cioxins” (EPA/530-SwW-87-020 May, 19387), The ZIollowing

rnetor.cal question is raised and answered on page 31.

Q: Can a new treatment process be employed under interim
status?

A: Yes, a new treatment process can be introduced at an
interim status facility as long as the conditions of
Section 270.72 are met. Prior to such change, the
facility must submit a revised Part A application and
a justification for the change to EPA for approval.
EPA may approve the change if the facility has
demonstrated that it 1is necessary to camply with
Federal, State, or local requirements. However, the
extent of changes to an interim status facility is
limited in that capital expenditures may not exceed
50% of the cost of a new facility.

The cost of this small incinerator will not exceed three million
dollars ($3,000,000). The book value of Lone Mountain facility
including depreciation is over thirteen million dollars
($13,000,0000). Replacement value for Lone Mountain consideri.ng
minimm technology requirements for units 1 through 8 lS far in
excess of original cost.

USPCI does not anticipate that the final Part B permitting of
this incinerator will interfere with permitting of the rest of
the facility. The permitting of individual units of a facility
is allowed under 40 CFR 270.1(c) (4), which states:

(4) Permits for less than an entire facility. EPA
may issue or deny a permit for one or more units
at a facility without simultanecusly issuing or
denying a permit to all of the units at the
facility. The interim status of any unit for
which a permit has not been issued or denied is
not affected by the issuance or denial of a
permit to any other unit at the facility.

Accordingly, USPCI anticipates that the Part B permit
application will be called for shortly after the approval for
the change in interim status. Allowing 180 days for preparation
of the application would leave more than eighteen (18) months
for permit review prior to the statutcry deadline for permit
issuance of incinerators by November 1989.

n
£
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Scme corfusion Tay Rave Deen raised Y a tropesed rule charce
published 1n the Federal Register corn August .4, .387. Thas
article proposed eliminating e Surrently effective  Sifwy
percent (50%) reconstruction ul2 ICr interim status :L"a:.c_:e.s

wnvolving tanks and contalners. That proposal should net be
confused with eliminating ingerim  status | changes for
incinerators  which 1S not  proposed, The fifty (30%)

reconstruction rule gdoverning treaument processes other than
tanks will remain intact under the proposal.

In way of further buttressing of our request, the August 14,
1987 Federal Register article observed on page 30572 that the
current requlations

"provide important flexibility in allowing changes in
or additions to processes necessary to camply with
Federal or other requ:.rane.nts, suwch as ..... land
disposal restrictions .....'

A copy of that article is attached for your reference,
We need to make the decision to proceed on this project by
September 30, 1987 in order toO secure equipment and adequate
professional staffing. Your expeditious handling of this matter
is appreciated.

Sincerely,

U. S. POLLUTION QONTROL, INC.

Gechoon

Ken Jackson
sident

KJ/cam
Attactment

3G -
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9528.1982(01)

HeHORANUUIY

SUBJECT: Changes to lazardoue Waste :lanajyeuent Facilittes Ducingy
laterim Status; Lurrent and Proposed Regyulatiovns

FROM John He Skinaer
Lirecctor, State Jrogracs aund
Resource Recovery Diviglon (Wd=561])

FVH Stepinen Re Wassersug

Jitector, Air, Toxic, ana
iiazardous nacterials Uivision

Kegzion III

AL our aeeting on tiay 19, 1y¥82 you asked fur a status report oz
the regulations asOverniny chanyes to hazardouws waste uanagewent
(Wwdi) facilities duriay interim etatus. Iu response, [ au outlianfay
Wudt Lhe Tegulautloas currently require; what changes ve agreea tou

" propose under the settlaecent agreement in the NBDC lawsuit, (JNRDC v.

EPA, Ho. BU=16U7 and consolidaced cases (D.C. Cir., filea June <,
198U)); and on what provisions of the wsettleuent of this i(ssue ve
have reopeued settleneat discussions with the liti,ante {n che
NRDLC lawsuit. '

Current Repulations: U CFR Pare 122.23

Section 142.23(c) now regyulates four types of changes duriag
faterio status. These regulated changes may only be wvade for the
reasons listed iu the regulations, as follows:

l. New hsazardous wastes Gcay be added for <treatoent,
scorage, or disposal 1f <the owvner or operator subamits a revisca
fart A permit application prior to adding the new waste.

4¢ The desiyn capacity of processcs used at a4 faclility
may be increased if:

(a) the owner or operator submits a revised Part A
permit application prior to the change, along with & justification

explaining the need for the change; aad

(b) the D2 auav™ approves cﬁc change because:

- 5 ¢



(1) of a lack of availaole trcataent, storaye,
or cileposal capacity at other uwd facilittes;

(41) f{ct 1s necessary to prevent a chreat to
huwan bealth or tne enviromnment because of an eaecr,cacy situatton;
or

(141) {¢t 18 necessary to couplysy Wit Fegecul
regulations (iacludiay Part 265) or State or local .uws.

do Additions of new processes Or chunses in -rocCuises od)
occur only {f£: .

(a) the owner or operator subaite a revised Part A cr=it
application prior to the change and a justifications explalain; tae
need for the chaoge; and

(b) the Director approves the chauge pecause:
“ |
(1) {t {s necessary to prevant a threat to human
health and the environoent because of an eoergency situatiocn; or

(11) 4t 13 nvecessary to coaply with Federal regula-
tions (includiag Part £65) or State or local laws.

4. Chanyes in the ownership or operational control of a
facility m&y be made (f:

(a) a revised Part A s submitted YU days before cthe
cnanye; aad

(b) the nev ovner or operator can demoanstrate coapllaace
with the financial respoasibility requirements.

In addition, there i{s an overriding recoastruction cost 1liait.
Section 122.23(c)(5) states that no chaange shall be cade to an HWHM
facility which amounts to reconstruction of the facility, {i.e.,
when the capital {anvestment in ctche changes exceeds r{fty percent
of the capital cost of a comparable entirely aev LHWM faciltity.

Chaoges to 3122.23 agreed to under the dettlenent agreeuent

Section 122,23 was ciallenged by the litigants in HRDC v. EPA
as being too crestrictive. The Agency oaeyotiacted and signed =&
settlene.t agreement in November, 1981, which requires EPA to
propose suendments to this section, among others. -Jc..ds imporcant
to note that we have not yet proposed theeer cusnges. Furtheraore,
any actual change {n the regulee:"= would have to follow wsuch
ptoposes] and‘a =ublia <wwuwn® period. -




The awendments8 we agreed 'O provose to $122.23 would aillsw =nore
changes during daterim 6tdtus thao tne current reyulations allow.
A3 3122.23 appears (o the settleoent agrecnmentc:

ls New hazardous wastes wsy De added by subwmitti{ng a revised
rdrt A pernit application prior t» adding the new waste. (No change
to this section 18 progosaed.)

2. The design capacity of processes may be increased:

(a) up to 10Z {f the owner or operator submits a revised
‘A4zt A permit application prior to oaking the change;

(b) from 10=>V4% {f the owner or operator sudbmits a revised
fart A permit application at least 180 days before increasing the
capacity;

(¢) any aoount {(f the process increased is storage or
treatnent in coontainers or tanks, if a revised Frart A permit
application is subaitted at least b0 days before increasing the
capacity. ‘ :

(d) any amount if {t isnecessary to comply with Federal,
State, or local lawvs or regulations (inocluding Parcts 264 and 203).

3. New processes aay dbe added if:

(a) the ovoner or operator sudbaits a revised Part A prior
to the change; and

(b) (1) the Director approves the addition bpecause {t 1{s
necesgsary to comply with Federal, State, or local laws or regula-
tioas (including Parts 264 and 205); or

(14) the addition or cbhange s storage or treatuwent
ia containers or tanks. :

’

4, Units cay be replaced 1f:

(a) it is replacement of tanks ,r countainars for storaye
or treatment, or ugits replaced at exactly the sane location, with=-
out subaitting a rev'sed Part A;

(b) tor any othar process, or units replaced at a
ditferent location, a revised Part A is osubmicrad 06U days bufore
~onstruction begins.

"« The seciluon on changes 1o the ownership or operational

control of a facility has not been changed.

-3-



0. Theé overridia, recoanstruction cost lialt has been elicina-
ted,; 4and

7. A provigion has been added that all aavanoce sotice pertols
@ay be shortened for goo0d cause shown.

‘gegegotiation of the settlement agreement

Since signing the settlecent agreecent ian iHovewber, 1951, there
nave .een some changes ia EPA's abillity to issue pernmits. EPA will
be {o ‘a posiction to issue permits cto existing land uisposal facili-
ties six montus after prouulgation of the Parc 264 standards. In
additlon, the Agency will bhave the - ability to peroit existing
incloerators wheo the technical standards for existing incinerators
are reevaluated. Both of these aevelopments are iounioent and
encourage a cnange (n the settlewuent agreement on this issue.

We have reopened settlesent discussions on this {ssue. The
position we currently favor would allow increases in desizgn
capacity up to 1lUZ2 of the capacity of a process as reflected in
the facility's inictial Part A. Any {ncrease above lU4 would require
a pernmit. All other provisions of the proposal specified {a cthe
settlement agreement would recain the saue.

I realize that the existing regulactions are difficulc to work
withs Since we have not yet Bpade any anendments to §$122.23, wa
cannot reconmend as a general npatter that you allov changes which
would not be allowed under the current regulations. In the geamo-
ranadua from Chriscopher Capper of November 20U, 1Y8l ou the settle-
aent of the RCRA-related issues {n the NRDC v. EPA lawsuit, nowever,
wa suggjested that the Ayency nay exercise its eanforcement discretion
ia dealing with situations which oay be handled differently wshould
EPA promulgate the amendments. All situations where enforcement
discretion is considered should be handled at Headquarters by the
Office of Legal and Enforcement Counsel. For further .nforaatiocn
conceruning the use of enforcement discretionmn in iandividual cases,
call hathy Summerles at 382-3110. I£ you have further questioas
concerniny 40 CFR $122.23 or the settlement of this 1issue call
Leborah Wolpe at 38si=4754. '

cc: Kathy Sumoerles
Dotz Darrah
Deborah volpe
Directors, Air & Hazardous hatc:illo Division, Regiocos [ =- X
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July 20, 1982

Honorable Barbara A. Mikulski
House of Representatives
Washington, D.C. 20515

Dear Ms. Mikulski:

Administrator Anne Gorsuch appreciates your June 22 letter
requesting clarification of the requirements under the Resource
Conservation and Recovery Act (RCRA) for expansion of existing
hazardous waste management facilities. The Administrator has
asked me to reply.

Specifically, you asked for an interpretation of the
provisions of 40 CFR §122.23(c) (5). That section provides that
"In no event shall changes be made to an HWM facility during
interim status which amount to reconstruction of the facility.
Reconstruction occurs when the capital investment in the changes
exceeds fifty percent of the capital cost of a comparable

entirely new HWM facility" (emphasis added).

Your questions and our responses are:

1. Question: If a State-owned site is expanding, would the
cost computations for a comparable new facility assume no
land-purchase cost since a comparable new facility would
also presumably be built on a State-owned site?

Response: The cost computations for a comparable entirely
new HWM facility would include the fair market value of the
land necessary for such a facility, whether or not the
expanding site is State-owned. Land has value whether or
not it is State-owned. Therefore, EPA would use the fair
market value of necessary land in its cost computations.

2. Question: If a site is expanded, would construction of off-
site access to a freeway concurrent with the expansion be
included in the capital costs of expansion?

Response: No. Off-site access to a freeway is not part of
the hazardous waste management (HWM) facility, as defined in
40 CFR §122.3 of the regulations. A HWM facility means all
contiguous land, and structures, other appurtenances, and
improvements on the land, used for treating, storing, or
disposing of "hazardous waste . . ." (emphasis added). Off-
site access roads would not be included, therefore, in the
capital cost of the changes to the facility.

This has been retyped from the original document.
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Question: If a site is expanded more than once, would the
cumulative costs of expansions since November 19, 1981, be
used for a determination of what constitutes a
reconstruction under 40 CFR §122.23(c) (5)?

Response: Yes. The cumulative costs of capital investments
in the changes since November 19, 1981, are used to
determine what constitutes a reconstruction. Any other
interpretation would allow facilities to spread out the
costs of expansion over several different changes at
different times, defeating the purpose of this regulation.

Question: If a site is to be considered for expansion, what
criteria will be applied by EPA in determining the
relationship of the capital costs of a comparable facility
on the following matters: acquisition of land, acquisition
of construction materials, transportation of materiais and
structuring of the site, construction of groundwater
monitoring and control features, and construction of access
to the site?

Response: The capital cost of a "comparable entirely new
HWM facility" is the cost in today's dollars of building a
hypothetical facility comparable to the facility which
qualified for interim status in both area and capacity, but
using current state-of-the-art technology.

Acquisition of land: The fair market value of
necessary land would be included in the cost of a
comparable entirely new facility.

Acquisition of construction materials: The fair market
value would be included.

Transportation of materials: These costs would be
included in the cost of acquiring construction
materials.

Structuring of the site: The construction costs would
be included.

Construction of groundwater monitoring and control
features: The costs of such features would be

included.

Construction of access to the site: These costs would
not be included in the cost of a. comparable facility,
for the reasons stated in the Response to Question 2.

This has been retyped from the original document.
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5. Question: If a site is to be considered for expansion, what
criteria will be applied by EPA in determining the
relationship of the capital costs of a comparable facility
in the relocation of adjacent communities including selling
of homes and adjacent properties; moving expenses for both
residents and community institutions, and repurchase of new
homes?

Response: The calculation of costs for a comparable,
entirely new facility would not include the cost of
relocating the residents of adjacent communities. As
explained before, "facility" means the land, etc., used for
treating, storing, or disposing of hazardous waste.
Adjacent communities are not part of an HWM facility.

6. Question: Under the provisions of 40 CFR §122.23(c) (5),
what alternatives must be considered for purposes of
establishing that no alternatives to the proposed expansion
exist? Must any of the following be considered:
incineration; shipment to other facilities in the region or
the nation; recycling programs to promote at-source
recovery; some combination of these or other alternatives?

Response: EPA may approve requests for increasing the
design capacity of existing facilities because of a lack of
available treatment, storage, or disposal capacity at other
hazardous waste management facilities. This determination
is made by the EPA Regions on a case-by-case basis. The
Agency would consider all of the above-mentioned factors in
evaluating the technical feasibility and cost constraints of
the alternatives available within the time that the capacity
is needed. EPA would explore issues such as: How far are
similar volumes of waste shipped? Would the additional cost
of shipment to an alternative facility be so great that it
would not be practical or reasonable to do so? Does the
waste require specially designed vehicles, e.g., is the
waste extremely flammable or dangerous? Would at-source
recovery be feasible and practical within the time that the
additional capacity is needed? 1Is incineration or alternate
treatment at other facilities technically or economically
feasible?

You have also requested information on any applications for
the expansion of existing hazardous waste sites which are
pending, or have been approved or rejected by EPA, under the
provisions of 40 CFR §122.23(c). As mentioned earlier, these
decisions are made at the Regional level. We are collecting this
information from our Regional Offices and will forward the
results to you.

This has been retyped from the original document.
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In addition, you have requested information on any lawsuits
brought under the provisions of §122.23(c). There have been no
lawsuits challenging the use of §122.23(c) in specific
circumstances. There has been a generic challenge to the
provisions of §122.23(c). In NRDC v. EPA, No. 80-1607 and
consolidated cases (D.C. Cir., filed June 2, 1980), several
industry associations and other groups challenged this provision
as too restrictive. EPA entered into a settlement agreement in
which the Agency promised to propose some changes to §122.23.
EPA recently reopened settlement discussions on §122.23(c) with
the petitioners and, to date, has not issued a proposal.

We appreciate your interest in these matters, and I hope
this information will be helpful to you.

Sincerely yours,

Rita M. Lavelle
Assistant Administrator

This has been retyped from the original document.
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Answer:;

9528.1983(01)

RCRA/SUPERFUND HOTLINE MONTHLY SUMMARY

MARCH 83

An interim status facility wishes to »\d a haurdms waste
management unit. Is this new unit suject to the 264,18 seismic
starciards {if the unit can De added according to 122.23(c¢)

(3) and (51?7 Is the new unit subject to 264.])f {f the awner/
operator has exceeded reconstruction costs srnd has to summit a
full pemit mpplication for the wnit?

(1) If the charge can be made Amrirg interim status, the unit is
not subject to the seimnic standards, The definition of existimg
facility is satisfied, and a facility can have several umits,

(2) Part 264,18 applies to new facilities, and this unit is still
part of an existing facility.

Sauzrcet David Pagan arv David Suseman
Research: Irens Hormer
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9528.1983(03)

RCRA/SUPERFUND HOTLINE SUMMARIES

SEPTEMBER 83

One company leases a site and has interim status to store hazardous
waste in containers at that site, The operator has submitted a
closure plan to the Regional Administrator but the plan has not
been approved. Can the owner of the site lease the property to
someone else for their use prior to certification of closure?

Yes, the site can be used by the second leasee prior to certification
of closure as long as the owner, current operator, or original
operator assumes responsibility for carrying-out closure.

Source: Carole Aasheles and Dov Weitman



9528.1984(0;1)

PERMIT POLICY Q & A REPORT
IMPROVEMENTS TO SURFACE IMPOUNDMENTS UNDER INTERIM STATUS
SEPTEMBER 10, 1984

d. Quasticn: At the tima an ISS facility has {ts Part R applica-
tion called, storage surface {mpoundnents are being rehuilt with
clay liners. Dces this ccnstitute an {ncrease in design capacity
or a change in process under 270.72(h) and (¢)? If so, can the

RA refuse to allcw the change uncder ISS and require the surface
imroundmants to meet .the Part 264 standarcs? 40 CFP 27C.72.

Arswer: No, If the capacity of the surface imrrundments {s not
enlarged and no newv units are being adced, {mproverents to the
surface irpouncments are @ pernissible change under ISS as lcong
as the recons:ruct!on provision of 270, 72(0) {s not violated,
This is not a change in process, Kke=built surface impcuniments
will be treated as existing units for purposes of complianca vith
Part 264 stancards, At the tine these existing units are
pertitted. hovever, only the oxisting portlch. f.e., the land
surface araa upon which wastes are placed prior to permit issuance,
will toe exurpt from Part 264 requicements to install linors and
leachate collecticn systens,

The cwner/onerator should be intormed of all approgriate
Part 264 techniecal standazds and should be encouraged to
voluntarily adopt those standards as part cf reconstruction,



9528.1985(01)

RCRA/SUPERFUND HOTLINE MONTHLY SUMMARY

DECEMBER 8¢5

An interim status facility has a surface impoundment for storing a hazardous
waste. This facility wants to build another storage surface impoundment for
a new product line which will produce a hazardous waste that was not designated
on the facility's Part A application. Would building such a storage surface
impoundment for accepting a generated hazardous waste new to the facility be

considered an increase in design capacity (§270.72(b)) or a process change
(§270.72(e))?

Adding a new storage surface impoundment would be an increase in design
capacity. This would not be considered a process change since the process
is not changing; the new unit is also a storage surface impoundment
(designated SO4 on a Part A). An increase in design capacity requires the
owner/operator to submit a revised Part A application, which includes a
justification for the change, and to obtain approval from the Regional
Mministrator or State Director (§270.72(b)). Also, the owner/cperator
must camply with §270.72(e) concerning reconstruction of the facility.

Source: Debbie Wolpe (202) 382-4754
Research: Tom Gainer
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9528.1985(03)

RCRA/SUPERFUND HOTLINE MONTHLY SUMMARY

SEPTEMBER 85

Less of Interim Status

The 1984 HSWA Amendments Tequire that inferim status land disposal facilities tna-
wish to continue operation after November 8, 1985, must submit Part B applica:z:

angd certify campliance with groundwater monitcring and financial responsibilicy
requiremencs by Novemoer 8, 1985. Which types of facilities are Tequired to cez:...
that they are in campliance with all applicable groundwater monitoring and financ:al
Tesponsility requirements? Is thete a specific fam for certifying canpliance?

In the September 25, 1985 Federal Register (50 FR 38947), the Agency intezprecs
the term "land disposal facility® to encampass: landfills: land t-eatment
units; surfacs impoundments for disposal, t-eatment or stcrage: waste storage:
waste piles; and Class I hazardous waste underground injection wells.

Oon July 1S, 1985, §270.73 was chanjed to reflect the certification requirements
of the HSWA Amendments. The certification should Se summitted in addition to
and not as part of the Part B applicaction. The certification statement was
published in the Septambter 25, 1985 Federal ister (50 FR 38949). The certi-
ficacion cequires that the facility De 1n cﬁw\a wvith all graundwater
monitoring and financial cesponsibility cequirements of 40 CFR Parts 2635 Subpacts
F and H o all Stats ground-water monitoring and financial responsiblity requice=
ments which are analagous to Part 2635 as part of the State's authcrized hazardous
waste program under section 3006 of RCRA. Copies of a facility's certification
and Part B or State final cperating permit applicacion must e submitted to both
the EPA Regional office and the State in which the facility is located. Facilitie
in a Stats with a federally run RCRA pegram need only submit these documents to

the Region.
Source: Jackie Tenusak (202) 47%-8729
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RCRA/BUPERFUﬁD HOTLINE MONTHLY SUMMARY

OCTOBER 85

Changes During Interim Status

A hazardous waste storage facility operating under RCRA
interim status standards (40 CFR 265) undergoes a corporate
reorganization in which the original company becomes a
parent holding company with five subsidiaries. There is no
change in ownership or operation of the facility. 1In
effect, the company changes in name only. Must the
owner/operator notify the U.S. EPA of the change? If so,
what procedures should the owner/operator follow?

40 CFR 270.72 and 270.10 address the changes during
interim status which require the submission of a
revised Part A permit application. Because name
changes are not included under these sections, the
facility would not need to submit a revised Part A in
this situation. Rather, the facility should notify the
Administrator or Director of the clerical change in the
permit application using any reasonable method. For
examnple, the owner/operator could send a letter to the
Regional Administrator to make the appropriate
correction on the Part A application. Note that if the
owner /operator name change involves a facility located
in a State that has interim or final authorization to
manage the hazardous waste program in lieu of the
Federal RCRA program, the owner/operator should contact
the State on this issue. The State program authorized
by U.S. EPA may include additional requirements that
are stricter or broader than those of the Federal
program (e.g., the State may require submission of a
revised Part A application).

Source: Carrie Wehling (202) 475-8070

This has been retyped from the original document.
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N 21 |

Mr, Robert D. Chesler

Lowenstein, Sandler, Brochin, Kohl,
Pisher, Boylan & Meanor

65 Livingston Avenue

Roseland, New Jersey 07068

Dear Mr. Chesler:

Thank you for your letter of November 1%, 1985 regarding
storage and treatment facilities and the Loss of Interim Status
Provision. While the essence of your letter is correct, there
are a few misunderstandings I would like to clarify.

Your letter states that storage and treatment facilities
would not lose their Part A interim status if they lost their
sudden and accidental coverage and {f those facilities could

demonstrate that they were making and continued to make qood
faith efforts to purchase such insurance coverage. It is correct

that the Loss of Interim Status provision in §300S(e)(2) of the
Solid Waste Disposal Act, as amended by the Resource Conservation
and Recovery Act, as anended, applies only to land disposal
facilities. Generally, it does not apply to storage and treatment
facilities. However, EPA published a notice of implementation

and enforcement policy reqarding this provision on September 25,
1985, The notice states:

Por the purpose of section 3005(e), the Agency interprets
the term "land disposal facilities®™ to encompass the
following types of facilities: landfills, land treatment
units, surface impoundments for disposal, treatment, or
storage: wvaste piles; and Class I hazardous waste
underground i{njection wells.

All such facilities which did not certify compliance on November 8,
1985, with financial responsibility requirements (among other
aspects) have lost interiam status.

A distinct issue from loss of interim status is the continuing
obligation of all {nterim status treatment, storage, and disposal
facilities to comply with the RCRA insurance requirements. EPA's
Enforcement Guidance for a Constrained Insurance Market, issued



on April 12, 1985, stated that EPA would not enforce against
those who made good faith efforts to comply with the insurance
requirements,. bHoOwever, that notice, by its terms, was in effect

only until November 8, 198S.

Your letter also states that loss of sudden and accidental
insurance would not prevent a treatment and storage facility from
being granted “final authorization®. It goes on to say that in
such a situation, EPA can approve "final authorization® ana
place the facility on a schedule of compliance for the insurance
requirements., 1 am assuming that when you use the term “final
authorization® you mean the issuance of a Part B permit.
Compliance with the financial regulations is required before a
Part B permit can be issued. The Agency has not yet developed
its policy on implementing these requirements for facilities
seeking a permit. Por information regarding the status of this
policy, you may wish to contact David Pagan of the Permits Branch

on 382-4457. '

I hope this clarifies your understanding of the Loss of
Interim Status Provision regarding storage and treatment facilities.

Sincerely,

Carcole J. Ansheles
Manager, Pinancial Responsibility
Progranm (WH-562B)

cc: Dave Pagan (OSW)
Jackie Tenusak (OWPE)
Joe Preedman (0OGC)
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Burning and Blending and Interim Status

7. A campany blends listed nazardous wastes (40 CFR susparts C anc 2 anc ~ar<ets
the olends 4% hazarcous waste fuel. The campany 1S neither the Seéneratsr ~cr
the purner of the nazaroous waste derived fuel. The operator ct a cement xiin
currently uses virgin oil as fuel but plans to switch and use the hazarcdous w~aste
fuel dlends to power the kiln, Tanks which previously held virzin oil are
being converted to store hazardous waste fuels, The cement kiln operator has
asked 1f ne must "pnysically" nave tne hazardous waste fuel in his storage tanks
prior to the effective deadlines set 1n the November 29, 1985, Federal Register
(50 FR 49164) for Part 266, Subpart D burning/blending, in order for the faciiizy
to obtain interim status for storage.

Currently, the hazardous waste fuel to be burned is exempt fram any RCRA
regulations because the fuel was obtained fram a blender who neither
generated nor burned the fuel (50 FR 667, §266.30 (a)). This exemption is
pursuant to the redefinition of solid waste (50 FR 614). Per the
Novemper 29, 1985, final burning and blending regulations, which were
pramulgated pursuant to the Hazardous and Solid waste Amendments of 1984
(HSWA), hazardous waste fuel will be regulated when blended by the campany,
(50 FR 49204, §266.30(a) and §266.34 as amended) and when the fuel is
burned by the cement kiln operation (50 FR 49204, §266.30(a) as amended,
SO FR 49205, §266.35 as amended). Hence, the cement kiln operator needs
interim status Or a permit to store the hazardous waste fuel prior to
burning.

To qualify for interim status, a facility owner/operator must meet the three
criteria set out in Section 3005(e)(l) of RCRA as amended. First, the owner/
operator must have an "existing Hazardous waste Management (HwM) facility,”
defined as a tacility which was in operation or for which construction
cammenced on or betore November 19, 1980, (40 CFR 260,.10), or a facility

"in existence" on the effective date of statutory or regulatory amendments
under the Act that render the facility subject to having a RCRA permit.

Second, the owner/operator must file a notification of hazardous waste
activity per Section 3010 of RCRA; and third, submit a Part A application
{50 FR 28753, §270.70). In order for the cement kiln operator to be "in
existence" for the purpose of obtaining interim status for converted tank
storage, he should be storing hazardous waste fuel in his tanks on the
effective date of the burning and blending regulations under Part 266,
Subpart D (S50 FR 49164). However, a facility at which tanks are empty on
the effective date but which are intended to store hazardous waste fuel may
also qualify for interim status under certain conditions. To be in interim
status such a facility must, by the effective date, have obtained all
Federal, State, and local approvals or permits necessary to begin storage
of hazardous waste fuel in the tanks ana have objective evidence, such as
contractual obligations which cannot be cancelled or modified without
substantial loss, which clearly indicate the intent to begin storage of.this
waste in the tanks within a reasonable time,

Source: Carrie Wehling  (202) 475-8067
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Susan Lubick

Room 2419

Rayburn House Office Building
Washington, D.C. 20515

Dear Ms. Lubick:

On October 28, 1985, you met with Clem Rastatter of my staff
to discuss the CECOS International site in Niagara Falls, New
York. As a result of the meeting, you requested the following
additional information concerning: (1) administrative
requirements and location standards applicable to the
construction of the new Cell #6 at the CECOS facility; and (2)
applicability of the "omnibus provision" of the Hazardous and
Solid Waste Amendments of 1984 (HSWA) to the expansion of the
facility.

As you know, the CECOS facility is currently operating
under interim status standards. Facilities operating under

interim status are normally required to submit a revised Part A
application and meet the requirements of 40 CFR 270.72 for any
change during interim status. Part 270.72 requires EPA's
approval for: (1) any increase in design capacity not previously
identified in the Part A of the permit application, and (2) any
process change or the addition of processes not currently
identified in the Part A. However, the construction of Cell #6
was detailed in CECOS' original Part A application. Therefore,
the construction of Cell #6 is not considered to be a change
under §270.72, and the facility can proceed with the construction
of Cell #6 without any permitting action by EPA. The facility
must also install in Cell #6 at least two liners and a leachate
collection system above and between the liners as required by
Section 3004 (o) of RCRA. The design and installation of this
liner system is not required to be reviewed or approved by EPA
(or the State) before construction has begun. However, design
specifications and other information on this system have been
voluntarily submitted to EPA and the State of New York and are
currently under review.

EPA Region II and the State of New York are jointly
reviewing CECOS' Part B permit application for the entire
landfill facility. In their review, EPA and the State will apply
draft criteria EPA has developed for evaluating acceptable
locations for hazardous waste land treatment storage and disposal
facilities. Those criteria include:

(1) the ihherent geologic, hydrologic, and pedologic
features of the site;

This has been retyped from the original document.
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(2) ability of the site to provide a stable foundation for
the engineered containment structure;

(3) ability of the site to produce adequate ground-water
monitoring data;

(4) site compliance with Federal statutes and standards
regarding protected lands.

These criteria are based on current regulations under 40 CFR
Part 264, which specify design and operating requirements for
hazardous waste facilities and establish ground-water monitoring
and corrective action requirements. While Part 264 does not
contain explicit location standards based on hydrogeologic
considerations, the ground-water monitoring, corrective action
and design and operating regulations contain performance
standards that implicitly involve hydrologic and geologic
factors.

Guidance on application of the four criteria has been issued
in draft form. Guidance on a fifth topic (definition of areas of
vulnerable hydrology) is currently being developed and will be
issued in May 1986. In 1988, EPA intends to propose regulatory
standards for the location of new and existing hazardous waste
facilities. These last two activities are mandated by the HSWA.

You also inquired as to the applicability of Section
3005(c) (3) of RCRA to the construction of Cell #6. Section
3005(c) (3) (also called the "omnibus" provision) provides that
individual RCRA permits "shall contain such terms and conditions
as the Administrator (or State) determines necessary to protect
human health and the environment." Given that CECOS does not
require any EPA approvals before proceeding to construct Cell #6
while operating under interim status, the question you raised was
whether the omnibus provision gives EPA the right, and thus the
responsibility, to impose conditions (including denial of the
right to construct) during interim status. The answer is that
the omnibus provision applies only to permit conditions, and EPA
has the legal basis under this provision to impose additional
reqguirements (beyond the minimum technology requirements outlined
in the statute) on the construction of Cell #6 during the interim
status period.

At this time, we expect New York to receive authorization to
issue RCRA permits in March 1986. As the processing of the CECOS
permit application is not expected to be completed before that
date, the final decision regarding issuance of the permit will
rest with the State. We suggest, therefore, that you also
contact the-State agency regarding the status of the CECOS
application. The appropriate contact in New York is:

This has been retyped from the original document.
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Norman H. Nosenchuck, Director
Division of Solid and Hazardous Waste

Department of Environmental Conservation
50 Wolf Rd. Room 209

Albany, New York 12233
(518) 457-6603

If I can be of further assistance, please let me know.

Sincerely,

Marcia Williams, Director
Office of Solid Waste

Norman Nosenchuck

This has been retyped from the original document.
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January 3, 1986

Senator Charles E. Grassley
United States Senate
Washington, D.C. 20510

Dear Senator Grassley:

Thank you for forwarding Mr. Gary Jaehnel's letter of
November 26, 1985, concerning the Kiowa Corporation's transfer of
its hazardous waste storage operations to a new site. Outlined
below is our understanding of how regulations under the Resource
Conservation and Recovery Act (RCRA) apply to Mr. Jaehnel's
facility.

RCRA requires that hazardous waste storage facilities obtain
permits to ensure that the wastes are managed in an
environmentally protective manner. RCRA regulations also allow
facilities that were in existence on May 19, 1980 to continue
operation in "interim status" until decisions are made as to
whether or not to permit the facility (Kiowa is an interim status
facility). Regulations prohibit, however, changes to an existing
facility during interim status which are so extensive as to
amount to reconstruction of the facility [see 40 CFR 270.72(e)].

The proposed transfer of the Kiowa storage facility would,
in effect, amount to reconstruction of the facility. As such, it
must be treated as a new facility. 1In order to begin
construction of a new facility, it must first be issued a permit,
as provided by 40 CFR 270.10(f). In addition, closure of the
existing Kiowa facility must be done in accordance with interim
status closure standards (contained in Subpart G of 40 CFR
Part 265).

We contacted Mr. Gene Evans, the EPA Region VII staff member
assigned to this project, who provided additional background
information. Mr. Evans reviewed the revised closure plan
submitted by the Kiowa Corporation, and advised Mr. Jaehnel that
the revised closure plan was not acceptable as submitted. Mr.
Evans offered to amend the submitted plan as provided for in the
regulations. Mr. Jaehnel preferred to amend the plan himself and
requested a letter detailing the deficiencies in the plan.  This
letter was prepared and sent on November 20, 1985.

We wish to apologize for any lack.of responsiveness Mr.
Jaehnel may have encountered. As an "interim" authorized State,
the Iowa Department of Water, Air, and Waste Management had been
implementing certain portions of the RCRA program, including

This has been retyped from the original document.
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cleosure activities, in lieu of the Federal hazardous waste
management program. The Iowa State legislature voted to end
funding of the State's hazardous waste management program,
effective July 1, 1985. On that date, the State's hazardous
waste management program ceased operating and EPA Region VII
assumed responsibility for the entire hazardous waste management
program, including closure activities. This transfer of
responsibility may explain some of the problems Mr. Jaehnel
experienced. Again, we apologize for any lack of responsiveness
he may have encountered and regret any inconvenience.

If you or Mr. Jaehnel have any additional questions or
require further information, please call Mr. Gene Evans at
(913) 236-2888. Thank you for your interest in this matter.

Sincerely,
J. Winston Porter
Assistant Administrator

cc: Region VII
Congressional Liaison/Deremer

This has been retyped from the original document.
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4. Obtaining Interim Status

A hazardous waste management facility has received a final permit, pursuant to
Section 300S of RCRA to store and treat hazardous wastes, The facility also
has solid waste manayement units (SwMU) on=-site. If the solid wastes in tne
SWMUs became RCRA hazardous waste bDecause EPA lists them as hazardous wastes,
can the facility obtain interim status for these newly-regulated units?

Interim status, under Section 3005(e) of RCRA, is granted to facilities,
Interim status is not granted on a unit-by-unit basis. Therefore, fully
permitted facilities may not receive interim status for newly regulated
units.

Fully permitted facilities will be allowed to treat, store, or dispose of
wastes covered by new hazardous waste listings if the owner/operator
sutmits an amended permit application pursuant to 40 CFR 124.5 and the
pemit has been modified pursuant to 40 CFR 270.41 or 270.42.

Source Carrie Wehling - (202) 475-8067
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A. RCRA

1. Interim Status for Receiving DG Waste

3 facility owner/omerator (o/0) would like to obtain interim status
=» receive wastes from small quantitv generators (0Gs) that qenerate
herween 100-1000 kg. of hazardous waste per month. These Gs will
he suciect to new regulrements effective September 22, 1986, fInder
the new regulations, these $Gs are subject to notification, manifest
reguirements, recordkeening and special generator accumulation
requirements (see the March 24, 1986 Federal Reqgister, S1 FR 10146).
In addition, 100-1000 kg/month generators will no longer be allowed
the disposal options of 40 CFR §261.5(g)(3), but must send their
wastes destined for disposal to permitted or interim status RCRA
facilities.

(a) If a facility is currently permitted under TSCA to manaje PCB waste,
but intends to receive hazardous wastes from S)Gs, can it be
considered an "existing facility" on September 22, 1986 for interim
status purposes?

Yes. A facility that is "in existence" on the date of regulatorv
changes which first subject it to the RCRA permit requirement
may qualify for interim status under Section 3005(e). A facilitv
is "in existence" if it is in operation or "under construction"
asg defined in 40 CFR 260.10. Thus a facility which is managing
G wastes on or before September 22, 1986 may qualify for
interim status because it will be newly subject to the requiremenr
to obtain a RCRA permit on that date (40 CFR 270.70(a), S50 FR
28753). The fact that this facility is also managing PCRs has
no bearing on the RCRA interim status of this facility. The PCR
wastes must continue to be mananed at the facility according to
rhe terms of the TSCA permit.

(b) If a facility receives interim status to manage NG waste, may
it then begin to accept full-generator hazardous waste also?

A facility which is "in existence" on the effective date of
requlation subjecting it to the RCRA permit requirement must
also submit a Part A permit application and file a RCRA Section
3010 nmotification (if applicable) in order to obtain interim
status. The type and amount of waste for which the facility
obtains interim status depends on the Part A anpplication. An
interim status facility must submit a revised Part A apolication
and comply with the requirements of 40 CFR 270.72 in order to
manage wastes not identified by the Part A or to increase the
capacitv of the facility. Therefore, if the facility was mot
accepting full-generator waste before September 22, 1986, it is
not automatically covered hy its newly-acquired interim status
to handle waste from SOGs, hut must submit a revised Part A and
comply with 40 CFR 270.72. '

Source: Nancy Pomerleau (202) 382-4500
Bob Axelrad (202) 382-5218
Research: Jennifer Brock
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REMORARDUNM

SUBJECT: Interis Status of the Preesman Chemical Incinerator

PROM; Arthur Glaser, Chief
Incineration/Storage PAT Sectinn

T0: wWladimir Culevich, Director
Virginia Bureau of Eazardous Weste Management

This memcrandum f{s in response to your request for assistance
in determining whether the incinerator constructed by Preeman
Chewical Corporation in Chatham, Virginia has interim status.

As our staffs have discussed, this determination was complicated
by two facts. Pirst vas Freeran Chemical's reference to the
regulatory amendment to chances durino interim status which EPA
was considering ams a result of the ssttlemant of NRDC v. EFA,
But which has not been proposed. Secondly, Preeman Chemical
would like to resume incineration of reaction water vhich was
previously mistakenly classifiead (initially by Preeman Chemica)
and sutsequently by EPA) as nonhazardous.

The NRDC va. EPA case cited by Preeman Cheaical was concluded
by » settlement agreement under which EPA would propose certain
amendments to the requlations covering changes during interip
status. The proposal wvas to contain specific provisions on
replacement units. However, since no such changes to the regula-
tions have been made to date, the NRIC v. EPA case has no bearing
on this issue.

Under federal regulations at 40 CFR 270.73, interim status
tervinates when finsl edministrative disposition of a permit
application i{s made, vhen action is takenm to terminete interiwm
status due to late or incosplete submittal of Part B {nformation,
or when a facility loses interim status under the nev loss of
Interim Status (LO18) provisions. Because none of these situations
has occurred, the facility has interim status. Thus, because
replacement i3 & chanae during interim status, the construction
of a nev unit must comply vith the State's analogy to §270.72.
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The question of wvhether construction of the nev waste/fume
incineration unit is ellowable as a change Auring interim status
depends on wvhether or not the reconstruetion cost limit of §270.72
is exceeded. This subsection prohibits changes amounting to
reconstruction of a hazardous vaste management facility during
interim status. °“Reconstruction® oecurs when the capitsl invest-
ment {n the ghanges to the facility exceeds f£ifty percent of the
capital cost of a comparable entirely new facility. As no financial
information has been supplied to us, we have made no attempt to
meke such an evalustion. Your office should apply the °S0%
rule® to determine whether the construction of the nev {ncin-
erator is allowable as a change during interim status.

If you have any Qquestions on our response or on application
of the 50% rule, fee]l] free to contact Sonya Stelmack of my estaff
at (202) 382-4500. :

cc: Ken Shuster
Gary Gross
Sonya Stelmack
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November 20, 1986

MEMORANDUM

SUBJECT: Permitting Units or Facilities That Have Lost Interim
Status

FROM: Gene A. Lucero, Director

Office of Waste Programs Enforcement (WH-527)

Marcia E. Williams, Director
Office of Solid Waste (WH-562)

TO: Allyn M. Davis, Director
Hazardous Waste Management Division (6H)

Your letter of October 15, 1986, raises several issues --
some generic and some specific to the Eagle Picher ElectroOptic
Materials (EOM) Loss of Interim Status (LOIS) case.

The first specific issue is whether the EOM surface
impoundment has lost interim status yet. Your letter indicates
that a final Agency decision concerning whether or not the EOM
unit did lose interim status may not be made for many months.
This is important in this case, because if, in fact, the Agency
has not made a decision, then we cannot demand that receipt of
hazardous waste at the unit in question be halted under LOIS
provisions. If you find that the EOM surface impoundment has
lost interim status, then the appropriate penalties can be
imposed through an enforcement action.

A second, broader issue is what actions should be taken, and
in what priority, for land disposal units or facilities that are
also closing under the HSWA LOIS provision. In the case of EOM
the unit's loss of interim status has not finally been
determined. Therefore, review of the permit application should
proceed in a manner similar to other land disposal permit
applications. In cases where loss of interim status has been
determined, an owner or operator still has the right to pursue a
permit. Where that option is pursued, the Agency is obligated to
review the permit application. These cases present a special
challenge, however, since the facility is also required to have
submitted an interim status closure plan 15 days after the loss
of interim status. The Agency may be in the position of
concurrently evaluating a closure plan (submitted as a result of
the facility or unit's loss of interim status) and permit
application for the same facility or unit.

This has been retyped from the original document.
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Review, approval, and implementation of the closure plan
should proceed without regard for any pending permit application,
according to priorities outlined in the RCRA Implementation Plan
and Regional or State Strategies and facility management plans.
In like manner, permit applications for LOIS facilities or units
should be reviewed in accordance with established land disposal
permitting priorities for new facilities or units. Within the
overall priority scheme, several considerations should be kept in
mind during the closure plan/permit application review process:

(1)

(2)

(3)

(4)

(5)

The statutory loss of interim status provision requires
that the affected unit or facility stop receipt of
hazardous waste. Resumption of waste receipt cannot
occur until and unless a final RCRA permit is issued.

The LOIS unit or facility must begin closure activities
according to the schedule provided in Part 265 Subpart
G. Extensions to the time allowed for closure at LOIS
units or facilities under §265.113(a) (1) (ii) and
(b) (1) (ii) should not be granted solely on the basis of
a pending permit application, or on the basis of future
capacity to receive hazardous waste since the loss of
interim status abrogates the legal ability to continue
to receive waste. The Agency should expedite closure
and (where applicable) deny permits for units or
facilities that present environmental threats and units
that continue to fail to comply with financial and
ground-water monitoring requirements.

In some cases, final closure activities may need to be
delayed for physical reasons or to increase the
effectiveness of closure (e.g., delay of final cover
placement to allow for waste settlement). Other
closure activities (e.g., control of run-on/run-off,
treatment of waste, freeboard maintenance, etc.) will
still need to be implemented, according to the routine
closure schedule.

If a final RCRA permit is issued before completion of
all closure activities, the terms of that permit
(including the permit's closure plan under Part 264)
will supersede the interim status closure plan. (See
§265.1(b).) 1In reviewing the proposed Part 264 closure
plan, permit writers should attempt to ensure technical
consistency between it and the interim status closure
plan.

'When a facility or unit loses interim status it loses

all associated privileges. Therefore, permits for
units or facilities that have lost interim status are
permits for new units or facilities and require

This has been retyped from the original document.
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compliance with all applicable HSWA requirements for
new units (e.g., minimum technological requirements).
This may require extensive modification to existing
permit applications and physical reconstruction of
affected LOIS units.

Hazardous Waste Division Directors
Regions I-V and VII-X (with incoming)
Hazardous Waste Permit Section Chiefs
Regions I-X (with incoming)

Marcia Williams

Bruce Weddle

Lloyd Guerci

Ken Shuster
Matt Hale

Anne Allen
Sylvia Lowrance
Ginny Steiner
Terry Grogan
Chris Rhyne
Jackie Tenusak
Steve Botts
Amy Svoboda

This has been retyped from the original document.
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October 27, 1986

Mr. Frank L. Deaver

Corp. Environmental Services Mgr.
Tektronix, Inc.

Tektronix Industrial Park

P.0. Box 500

Beaverton, Oregon 97077

Dear Mr. Deaver:

Thank you for your letter of October 1 bringing to my
attention the problems you have encountered in trying to comply
with the RCRA interim status standards (40 CFR Part 265) while
simultaneously developing a permit application to address the
permit requirements of 40 CFR Part 264. Mr. Ken Feigner in EPA's
Regional Office in Seattle, Washington is responding to your
questions regarding the particular circumstances of ‘the

permitting efforts at your facility and the inspection conducted
last February by EPA and the State of Oregon.

As you are aware, interim status facilities must comply with
the Part 265 standards (or State counterparts, in authorized
States) until final disposition of the RCRA permit. If some of
the common elements of Parts 264 and 265 are improved in the
process of developing a permit application (e.g., waste analysis
plan), then it may benefit the facility to replace or append the
interim status document with the newer version. I agree with you
that the problem of trying to meet both sets of standards is
probably shared by other existing facilities that are pursuing
RCRA permits. I will relate your experience to others in the
Agency who are involved in enforcing the RCRA program. My office
will also continue to ensure that enforcement activities are
.coordinated with any concurrent permitting work at a facility.

This has been retyped from the original document.
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If I can be of further assistance you, please let he know.

Sincerely,

Marcia E. Williams
Director
Office of Solid Waste

Ken Feigner, EPA Region 10

Fred Hansen, Oregon DEQ

Gene Lucero, EPA OWPE w/copy of incoming
Lloyd Guerci, EPA OWPE w/copy of incoming

Regional H.W. Branch Chiefs w/copy of incoming

This has been retyped from the original document.
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Richard G. Stoll

Karen M. Wardzinski

Freedman, Levy, Kroll & Simonds

washington Square - 1050 Connecticut Ave., N.W.
washington, D.C. 20036

Dear Karen and Dick:

This letter is in response to your request of September 2§,
1986 for a written interpretation of the interim status qualifi-
cation requirements as they apply to hazardous waste fuel (HWP)
storage facilities. Specifically, you have asked whether in
order to qualify for interim status an HWP storage facility must
1) submit a 3010(a) notification by January 29, 1986 even where
the facility does not begin hazardous waste activities yntil
after that date or 2) begin actual storage of hazardous waste
fuels by May 29, 1986, the effective date of the HWF regulations.
As discussed below, we believe that the answers to both questions
is "no".

Under RCRA Section 3005(e)(l), a facility may qualify for
intezim status if it 1) i{s in existence on November 19, 1980 or
on the effective date of regulatory changes which render the
facility subject to the requirement to have a RCRA permit, 2) is
in compliance with applicable 3010(a) notification requirements,
and 3) submits Part A of the two-part RCRA permit application.
Section 3010(a) of RCRA, as amended in 1984, -equices the owne:
or nperator of any facility which produces, buzns, OZ markets
hazardous waste fuel to file a notificatioa of hazardous waste
activity by February 8, 1986. On November 29, 1985, EPA issued
final rules regulating hazardous waste fuels. The requicements
for HWP storage facilities became effective on May 29, 1986.

Your first question concerns the application of the 3010(a)
notification requirement to facilities which begin hazardous waste
fuel storage activity after January 29, 1986, which is 60 days
after the promulgation of the HWP regulations. The November 29,
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1985 HWF .rule did not distinguish between the statutory 3010(a)
aotification requirement and regulatory notice requirements.

Nor did the rule explicitly address HWF storage facili{ties which
begin operation after the promulgation of the HWF regulations.
Boch of these issues require clarification in order to answer
yodr question,

First, the November 29 HWF rule implies that the applicable
date for HWF storage notification under the statute is January 29,
1986. This is incorrectc. The applicable date for HWF storage
notification under 3010 is February 8, 1986, and this dace igs
unaffected by the November 29 rule. The notification requirement
under Section 3010(a) of RCRA for HWF facilicies is self-imple-
menting. See H.R. Rep. No. 198, 98th Cong., 1st Sess. 40 (1983).
Under that provision, all facilicies which produce, burn or
market hazardous waste fuel must submit a nocification of their
hazardous waste activity by the date 15 months after the enactment
of HSWA, i.e. February 8, 1986. Although the HWF regulations
promulgated In November, 1985 contain several notification
requiremnents, those notices are in addition to, not in replacement
of, the February 8 notification requirement under Section 3010(a).
However, a notification under the rule, by January 29, would satisfy
the 3010(a) requirement to motify by February 8.

Second, under Section 3010(a), the February 3 notification
requirement is not applicable to any facility for which the
Administracor waives this requirement. The November 29, 198S
HWF rule does not require 3010(a) nocification from any facilicy
not in existence on that date and was iatended to waive the
statutory notification requirement for all such facilities.

Because YWF storage facilities not in existence on November 29,
1985 were exanpted from the 3010(a) notification uader the November
29, 1985 HWF rule, n0o 3017(a) motificacion requirement is applicable
to facilities which came iat> existence after November 29, 1985,
Thus, tn answer your specific question, an HWF storage facilicy
which begians storage of hazardous waste fuel after January 29,
1986 was not required to submit a nocification of hazardous waste
activicy in order to qualify for iacerim status on May 29, 1986.

Your second question concerns the interpretation of the
requirement that a facility be "in existence” on the date of a
regulacory change subjecting it to the RCRA permit requirement
in order o qualify for {nterim scatus. This question was not
addressed in the November 29, 1985 HWF rule, and in fact, is not
directly addressed ia any of the RCRA regulations. The federal
RCRA regulations do define "existing €acility”, but only with
respect to facilicies "in existence" on November 19, 1980,

See 40 CFR 260.10. Moreover, the "existing facility" definition
‘Joes not specifically address the situacion of a facility which
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iacends to handle hazardous waste but for which no physical:
conscruction i{s necessary. ‘

However, as we indicated to you in our earlier coaversations,
we believe that the question of whether storage facilities incending
to coavert to hazardous waste fuel storage are "{n existence" on
May 29, 1986 should be resolved by analogy to the "existing
facility" regulations. 1In order to be an "existing faciliey" for
the purposes of qualifying for interim scatus prior to 1984, a
facility had to be "in operation" or under construction on
November 19, 1980. A facility is "i{n operation" if {t {s actually
managing hazardous waste, Thus by analogy, a facility {s "ia
exiscence" on the effective date of a regulatory change which
subjects it to the RCRA permit requirement if it is actually
managing hazardous waste on the effective date of the regulations.

A facility could also qualify for {nterim status as an
“existing facility" L{f {t "commenced construction" by November
19, 1980. Under 40 CFR 260.10, "commenced construction" {s further
defined to mean a facility which has obtained all necessary
preconstruction permits and either 1) has begun continuous onsite
construction or 2) has entered into coastruction contracts that
cannot be cancelled without substantial loss. Although not
directly addressed by the regulation, EPA has {nterpreced "commenced
construction” to also include facilities which have obtained all
necessary preconsctruction permits and completed construction
prior to November 19, 1980. 46 FR 2343 Zgan. ¥, 1981). Thus a
facility converting to hazardous waste storage would be "in
existence"” on November 19, 1980 if by that date the owner or
operator has obtained any necessary precoastruction permits
required for modification of the facility and can objectively
demoastrate an intent to handle hazardous waste within a reasonable
time. 1d. We believe that this interpretation {s equally appli-
cable to facilities intending to convert to hazardous waste
management on the effective date of regulatory changes which
would subject it to the permit requirement. Thus a storage
facilicy may be "in existence"” for the purposes of qualifying for
interim status if by May 29, 1996 {t was actually sctoring hazardous
waste fuel, under physical construction as a HWF storage facilicy,
or is converting to hazardous waste fuel storage.

I£ 1 can be of further assistance to you on these issues,
please do not hesitate to call.

Siacerely,
/.,.' ‘ .L .

Mark A. Greeawood
Assistant General Counsel for RCRA

Solid Waste & Emerzency Response
Division
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SUBJECT: Permitting Units or Pacilicies That FRave Lost
Interim Status

FROM - Gene A. Lucero, Director
Otfice of Weste Programs Enforcement (WH-3%27)

Magrcia E. Williams, Director
Office of Solid wWaste (WR=-%562)

TO: Allyn M. Davis, Director
Rasardous Waste Managewment Division (6H)
Region VI

Your letter of October 19, 1986, raises several {ssues ~--
some generic and some specific to the Bagle Picher EBlectro-Optic
Materiales (EOM) Loses of Interim Status (LOIS) case.

The first specific issue is whether the POM surface impound-
menrt has lost interim status. Your letter indicates that an
enforcement action asserting that the POM unit lost interiwm
status may not he resolved for many months., If the result of tha
“enforcement action (s that the EOM gurface impoundment has lost
interim status, then the appropriate injunctive relief and penalties
wvwill be {mposed through the enforcewent action.

A second, droader issue {s wvhat actions should he taken, and
in what priority, for land disposal units or facilities that are
seeking operating permits and are cloeing under the RSWA LOIS
provision. In the case of EON, the unit's loss of interim
status has not finally been determined. Therefore. review ot
the permit application should proceed in a manner similar to
other land disposal pvermit applications. 1In cases vhere loss
of interim status has been determined, an owner or operator
still has the right to pursue a permit. Where that option is
pursued, the Agency is obligated to reviev the permit application.
These cases present a special challenge, however, since the
facility i{s also required to have submitted an interim status
closure plan 13 days after the 10ss of interis status. The
Agency say be in the position of concurrently evaluating a closure
" plan (submitted as a result of the facility or unit's loes of
interim status) and permit application for the same facility or
unit.
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Review, approval, and implementation of the closure plan
should proceed without regard for any pending permit application,
according to priorities outlined in the RCRA Implementation Plan
and Regional or State Strategies and facility management plans.
The Agency considers it good practice to close hazardous wvaste
land disposal units or facilities after they lose interim status
in order to minimize the likelihood of enviraamental and human
health damage. Therefore, units that are required to close
should be closed expeditiously. In like manner, permit appli-
cations for LOIS facilities or units should be reviewed in
accordance with established land disposal permitting priorities.
Within the overall priority scheme, several considerations should
be kept in mind during the closure plan/pormit application
review process:

(1) The statutory loss of interim status provision
requires that the affected unit or facility stop
receipt of hasardous vaste. Resumption of waste
receipt cannot occur unless and until a final RCRA
permit is i{ssued. :

(2) The LOIS unit or facility must begin closure activ-
ities according to the schedule provided in Part .265
Subpart G. Extensions to the time allowed for closure
at LOIS units or facilities under $265.113(a)(1l)(i{)
and (b)(1)(ii) should not be aranted solely on the
basis of a pending permit application, or on the
basis of future capacity to receive hatardous wvaste
since the loss of interim status abrogates the legal
aythority to continue to receive waste.

(3) In some cases, final closure activities may need to
be delayed for physical reasons or to increase the
effectiveness of closure (e.a., delay of final cover
Placement to allowv for wvaste settlement). Other
closure activities (e.g., control of run-on/run-off,
treatment of waste, freeboard maintenance, etc.)
will still need to be implemented, according to the
routine closure schedule.

(4) If a final RCRA permit is issued before completion
of all closure activities, the terms of that permit
(including the permit's closure plan under Part 264)
may supercede the interim status closure plan. (See
§265.1(b).) In reviewing the proposed Part 264
closure plan, permit writers should attempt to ensure
technical consistency between it and the i{nterim status
closure plan.
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(S) After a facility or unit loges interim statuys future
activities may be governed by new ASWA requi rements.
Closure activities conducted at units subsequent to
loss of interim status may, in some cases, require
isplementation of the ASWA minimum technological
requirements if a permit is subsequently {ssued for
reuse of that unit, since closure activities could,
in some cases, cause the unit to be defined as a
“replacement® unit under §3004(o0)(1)(A) (e.g., where
all or substantially all of the waste in the unit {s
removed)., However, for the purposes of section
3004(0), units that have lost interim status will
not be considered new units unless they first received
hazardous wvaste after November 8, 1984.

Hazardous Waste Division Diroctors“’//
Regions I-V and VII-X (with {ncoming)
Hazardous Waste Permit Section Chiefs «—
Regions I-X (vith {ncaming)

Bruce Weddle

Lloyd Guerci
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Doeg the authority granted under RCRA section 3008(h) extend to
facilities that have lost interim status (RCRA §300S5(e))?

EPA has interpreted section 3008(h) to apply to the following:
1) facilities that have applied for and are now operating under
interim status; 2) facilities that treat, store, or dispose of
hazardous waste but have not obtained interim status because
they did not fully camply with section 3010 notification
requirements or submit a timely Part A: and 3) units or
facilities at which active cperations have ceased and interim
status has been terminated pursuant to 40 CFR 124 or Sections
3005(c) and 3005(e)(2) of RCRA. Section 3008(h) specifically
provides that the interim status corrective action orders may
include a suspension or revocation of the authority to operate

- under interim status, as well as any other response necessary
to protect human health or the enviromment. Accordingly,
Section 3008(h) can be used to campel responses to releases at
facilities that lost interim status prior to a section 3008(h)
action. EPA believes this approach to be consistent with
Congressional intent to assure that significant environmental
problems are addressed at facilities that treat, store, or
dispose of hazardous wastes but do not have a final RCRA
operating or post-closure permit. H. Rep. No. 1133, 98th
Congress, 24. Sess. 110-112 (1984). (from "Interpretation of
Section 3008(h) of the Solid Waste Disposal Act“, J. Winston
Porter, Deceamber 16th, 198S.)

~Source: Susan O'Keefe (202) 475-9320
Ginny Steiner (202) 475-9329

Research: Deborah McKie  (202) 382-3112



40 7 e

K 4 (]
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S

2 ~ WASHINGTON, D.C. 20460
4 g :

OFFICE OF
SOLID WASTE AND EMEAGENCY mEsPonse

MAR ! | 1987
MEMORANDUM

SUBJECT: _Regulatory Status of Contaminated Ground Water
I‘:/ &QZ V.'. HCGT.:;.
FROM: Jack McGraw, Deputy Assistant Administrator
Office of Solid Waste and Emergency Response

TO: Robert Duprey, Director
Waste Management Division
Region VIII

Thank you for your February 17, 1987, memorandum regarding
applicable requirements for units in which ground water con-

taminated with hazardous waste is to be treated as part of a
corrective action progranm. .

Your first question centered on whether a treataent system
" at an interim status facility can operate without a pernit
if $270.14 and Part 264 standards are incorporated into a
$3008(n) order. Since the facility in question is operating
under interim status, the treataent system should be handled
as a change during interim status under $270.72(c) in conjunc-
tion with issuance of the §3008(h) order. The Part 264 standards
for permitted facilities or $270.14 permit application infor-
mation requirements are not applicable unless the changes at
the facility amount to reconstruction under §270.72(e). 1If
the changes would amount to reconstruction, a permit would be
required for the treatmsnt systea.

Your second question concerned the leakage of hazardous
waste compounds from process areas, and whether such leakage
net the definition of "discarded” in §261.33 and §261.34.
Such activity does meet the "discarded” definition of §261.33,
as long as the leaked material was not being beneficially
used or reused, or legitimately recycled or reclaimed (§261.2,
$261.3). A

The last question focused on whether a hazardous waste
treatment unit which is to be constructed for the purpose of
treating contaminated ground water at a facility without
interim status would be required to obtain a permit. Sections
264.1(g)(8) and 265.1(c)(11) provide a regulatory exemption
from interim status and peramitting standards for “treatment



and containment activities during immediate response" to
hazardous waste discharges and imminent and substantial
threats of discharges. The effect of this exemption is to
promote hazardous waste discharge prevention and control by
relieving persons engaged in immediate response to discharges
and serious threats of discharges from time consuming
requirements.

If the activity in question could be considered an
"immediate response,"” the exemption from permitting and
interim status standards for the treatment units would be
appropriate. Once the immediate response is over, however,
the units would have to comply with permit requirements
under Parts 270 and 264. It should also be noted that if
the treatment systel in question were to meet the definition
of a "wastewater treatment unit" in §260.10, the systenm
would not require a permit nor be required to meet Part 264
standards (§270.1 (g)(6)). Please note that, in any case,
Part 264 standards would not be imposed under a Section
3008(h) order. Rather, as described in our response to your
first question, interim status standards would apply.

If you have any further questions regarding these issues, .
please contact George Faison at FTS 382-4422.
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Construction During Interim Status

A facility gbtained interim status for container storage. It later
campletely glcsed all storage units. Can the Cwner/operator now
build a treatment unit under interim status or is a full permit
required? .
Once a facility has been granted interim status, the fac:.n:y
will retain its interim status until either 1) the final
disposition of a permit application by that facility has been
made, 2) the interim status is terminatéd per 40 CFR 270.10(e)(S)
or under Section 3008(h), or 3) the facility loses interim
status under 40 CFR 270.73(c)-(f). (see 40 CFR 270.73). 1f
the owner/operator of the facility in question wanted to build
and operate a treatmant unit after all of the container storage
units had been closed, the owner/operator would have to camply
with the following RCRA regulations. First, the cost of the
construction of the treatment unit could not exceed S0% of the
cost of building a container storage area similiar to the one
for which interim status was originally granted according to
40 CFR 270.72(e). Second, the owner/cperator would have to
sutmit a mxdified Part A and have the activity approved by the
Director (40 CFR 270.72(c)). If the cost to build a new
treatmant unit exceeds the 50% reconstruction threshold, then
the owner/ocperator would need a RCRA permit prior to starting
construction of the new tresatment unit.

Source: Matthew Hale 382-4740
Research: Deborah McKie 1382-3112
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Construction During Interim Status

A facility owner/cperator cbtained interim status for several different

units. Same of the units were later closed. The owner/operator.now
wants to build another unit. 40 CFR 270.72(e), prohibits any

- construction during interim status that would cost more than SO% of

the cost of building the existing facility. Do these provisions

apply to the facility as it coriginally was when it was granted

interim status and all units were cpen, or does it apply to the

facility as it is now, with only a portion of the original units

open?

The provisions governing construction activities at a facility
ocperating under interim status (40 CFR 270.72(e)) apply to the
facility as it was when its Part A was first submitted and
interim status was granted. Also any construction costs are
additive. For example, if there is same reconstruction at the

- facility which costs the equivalent of building 25% of the
existing facility, any additional construction could cost no
more than 258 of rebuilding a new facility. Construction costs
are based on Qurrent estimates in current dollars.

Source: Matthew Hale 382-4740
Research: Dsborah McKie
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1., Changes at Tnterim Status Tank Faciliries

According to 40 CFR 270.72, an owner/operator who
wishes to make changes in an interim status facility
must subamit a revised Part A permit application and a
justification for the change to the Regional
Administrator (or State Director). The revised Part 4
application is required for management of new hazardous
waste a3t the facility, increases in design capacity,
changes in the facility's process for treataent, storage
or disposal, and changes in ownership or operational
control at the facility.

An interim status tank storage facility plans to
upgrade its tanks to meet the nev secondary containment
standards of Section 265.193 (see 51 FR 25422), Does
upgrading a tank to meet secondary containment
requirements constitute a3 "change durting interim statuys"”
under Section 270,727 :

Yes. I'pgrading a2 tank to meet the hazardous waste
tank secondary containment requirements does
constitute a change subject to Section 270,72,
According to Section 270.72(c), an »wner/operacor
who wishes to make a2 change at an interim status
facility myst submit the revised Part A applicartion
and the justification for the change prior =to
making the change

In general, Section 270,72(e) does not allow a

change under interim status where costs exceed

fifty percent (50%) of the capital cost of

construction of a comparable new facility,

Vevertheless, Section 270.72(e) contains an

exception to this prohibition for tanks that must

be retrofitted to comply with Section 265.193 (see-
51 FR 25486). Therefore, the cost of retrofitting
a tank to comply with Section 265.193 would be
allowved to exceed fifty percent (5S0%) of the cost
of constructing a new tank facility, Retrofitting
to meet the gsecondary containment standards of 2art
25 Subpart J is still considered to be a change
requiring submittal of a revised Part A application
and justification,

Source: Carrie Wehling (202) 382-7706
Research: Jennifer B, Planert



9528.1987(19)

Mr., Srant Trigger

Clark, Klein & Reaumont
1600 Pirst Federal Building
1001 Woodward Avenue
Detroit, MI 48226-1962

Dear Mr., Trigqer:

This {s in response to the April 1, 1987 request on behalf
of the St, Mary's Peerless Cement Company of Detroit, Michigan
(St.Mmarv's) for an opinion on whether the St. Mary's cesent kiln
qualifies for interim status to burn hazardous wvaste fuels under
section 3005(e) of the Rescurce Conservation and Recovery Act,
(RCRA) as amended. This letter also responds to the arguments
raised on behalf of Petro-Chem Processing, Inc. (Petro=Chem),
opposing any interpretation of soction 3005(e) that would allow
St. Mary's to beqgin operation prior to treceiving a RCRA permit,

Conclusion

On the basis of the information submitted by St. Mary's,
ve believe that St. Mary's may qualify for interim status under
section 300S(e). The remainder of this letter Jdiscusses our
interpretation of the section 300S(e) requirements as they perctain
to the St., Mary's facility and the conditions under which St. Mary's
may obtain interis status.

Backgtound

Under section 3005(a) of RCRA, no facility may treat, store,
or dispose of hazardous wvaste vitnout a permit after lNoveasber 19,
1980, However, under section 300S(e), a facility may dDe treated
as if it had a persit for the interis period pending reviev of
its persit application. To operate under this ®interia status,*
a facility must meset three conditions: (1) the facility sust
be *in existence® either on November 13, 1980 or on the effective
date Of statutory or regulatory chanqges under RCRA that subject
it to the permit requirement, (2) the facility must coaply with
applicable notification requirements under section 3010(a)
of RCRA, and (3) the facility must submit a Part A pecrsit appli-
cation., Section 3004(q)(2)(C) requires that any cesent kiln
located within a8 municipality of Jreatecr than 500,000 population
that burns fuel containing any hazardous wvaste aftecr Novesber 3,



1984 must be treated as a hazardous waste incinerator. Such
kilns were not subject to RCRA pornxt reguirements prior to
November 8, 1984.

St. Mary's is a cement kiln located within the boundaries of
the city of Detroit, Michigan, a city of greater than 500,000
population. In 1982, St. Mary's conducted a trial burn of waste-
derived fuels as part of its dovoloping secondary fuels program.
Between 1982 and 1986, St. Mary's and the fuel supplier who had
provided fuels for the 1982 test burn continued to discuss the
prospect of future burning of hazardous waste fuels. In early
1987, St. Mary's contracted for waste-derived fuels froa that
waste fuel supplier. To burn hazardous waste fuels, St. Mary's
does not need to process Or store the fuels on-site, and no
modification of the facility is necessary. St. Mary's has not
subnitted a Part A permit application or a 3010(a) notification.

- Discussion

l. Interim Status under Section 3004(q)(2)(C)

The basis for St. Mary's argument that it qualifies for
interim status for its fuel-burning operations is that it was
“in existence” on November 8, 1984, the date of the statutory
amendment adding section 3004(q) to RCRA, which was the statutory .
change subjecting the cement kiln to RCRA permit toquircl.nto
as a hazardous waste incinerator. _

Although the language of section 3004(q)(2)(C) appears —
only to require big city cement kilns to comply with incinerator -
standards, whether as an interim status or permitted facility,
coamsnts by the author of this amendment on the floor of the
House indicate that the intent of this paragraph was to prevent
cement kiln operation in big cities until permitted as a hazardouyg
waste incinerator. 129 Cong. Rec. H 8154 idaIIy ed. October 6,
1983) (statement of Congresssan Prost). Petro-Chea thus arques
that under section 3004(q)(2)(C), St. Mary's may not operate
under interim status.

However, on its face, section 3004(q)(2)(C) only requires
that big city cement kilns burning hazardous waste fuels “fully,
compl(y] with regulations....which are applicable to incinerators.
Incinerators may operate under interim status standards. Nothing
in the statutory language suggests any limitation on the ability
of big city cement kilns to operate pursuant to interis- .tatuc.
as would any other existing hazardous waste incinerator.

Because the statutory langage is unambiguous with respect
to this issue, we believe that it is inappropriate in this context
to imply limitations solely on the basis of legislative history.



There fore, section 3004(q)(2)(C) coes not prevent St. Mary's
from oneratine rursuant to section 3003(e).

2. Interim Status Regquirements - *In Existence®

The first of three interim status recuirements is that
St. vary's must have been in existence on the date of & statutory
or requlatory chance that subjects it to RCRA permit reguirements.
St. Mary's arques that the change that rendered St. Mary's subject
to RCRA permitting and thus eligible for interim status, was tne
enactment of section 3004(g)(2)(C) on November 8, 1984 whicn mace
certain kilne hazardous waste incinerators,

Under 40 C.F.R, 26J.1C, EPA defines "in existence” to
mean that aither the facility is “in operation® (i.e., actually
"treatinc, storing, Or disposing of hazarcdous waste®) or a
facility *“for which construction has commencecd® on the relevant
date. 1/ Because St. Mary's vas not burning hazardous waste on
Noverter B, 1934, it rust De a facility for which construction
had commenced on that -ate in order to cualify as an existing
facilicy. ’

Jnder section 260,10, a facility 1s ®"under construction®
i€ {t has received all hazardous waste control approvals necessary
for physical construction and either & continuous, on-site
construction orogram has bequn or the facility has accepted
subctartial contractual obligations for sucn construction, to tce
conpleted within a reasonable time. St. Mary's did not need to
undertake any modification of its facility to convert to hazardous
waste frelg, Althouah not directly addressec by the cegulations,
EPA heas interpretad "under construction” 3180 to include facilitias
that have comnleted construction on the relevant date., See
46 Fed. Rea. 2344 (January 9, 1981). Under this interpretaticn,
asince no modification of the facility was necessary, St, Mary's

1/ Section 260.10 only defines "existing facility® in terms
- of facilities in existence on lNovember 19, 1980, the only
relevant date for interim status prior to the Hazardous and
Solid Waste Amendments of 1984 (HSWA). HSWA amended section
300S(e) to allow facilities also to obtain interin status if
they were in existence on the date of statutory or regulatory
" chanaes which subject them to RCRA perzitting. Although the
Acencv has not vet made the conforming change to its requla-
tions defininc "existing facility” to reflect the HSWA chanae
to section 300%(e), EPA interprets the same Jdefinitions to
apply to all facilities ®in existence® under section

300S(e) (1) (A)(Li).



-4-

may qualify as an "existing facility® if it can objectively
demonstrate an intent to handle hazardous waste within a reason-
able time after Novemper 8, 1984, Sea id.

St. ™ary's demonstration of intent primarily includes a
1982 test burn of hazardous waste fuels as part of a secondary
fuels crooram at the facility and verval agreements with the
fuel supplier, beginning prior to the test burn and continuing
through 1986 when they were reduced to a written contract,
signed in early 1987, PBased on this information, St. Mary's
has objectively demonstratad an intent to handle hazacrdous
waste within @& veasonable time after November 8, 1984, and thus
was an "existing facility® on that dats,

3. Interim Status Regquirements - Submission of
3010(a) Notice. | .

The second condition for interim status is that a facility
must comply with any applicable notification requirements under
RCPA section 3010(a)., Because there are no 3010(a) notifica-
tion requirements applicable to St, Mary's, the facility has
complied with this requirement, ..

Petro-Chem argues that St. Mary's was required to file a
notification under the 1984 amendment to section 3010(a).
Section 3010(a) requires notification by February 8, 1386 for
any facility that produces, burns, or distributes hazardous
waste fuel. However, this requirement applies only to facilities
actually handling hazardous waste fuel on November 8, 1984 (and
continuing to handle sucn wastes on February 8, 1986; see 52
. Fed. Reg. 11,819 (April 13, 1987)).

This section.3010(a) notification is intended to bde a
“snapshot® of current hazardous wvaste fuel production, distri-
bution, and burning. H.R. Rep. No. 198, 38th Cong., lst Sess
40 (1983). Contrary to Petro-Chem's suggestion, EPA did not
intend to iroly in the Aoril 13, 1987 notice clarifying this
requiremant that "under construction® facilities must provide
such notices. Rather, the purpose of this notice wvas to clarify
that the hazardous wvaste fuel notification requirement should be
interpreted consistent with earlier section 3010(a) notifications,
and thus that the requirement applied only to facilities actually
handling the hazardous waste on the relevant date. See 45
Fed. Reqa. 76,631 (November 19, 1980).

4, Interim Status Requirements - Submission of Part A

The final condition for interim status is that the
facility submit a Part A permit application. Under 40 C.F.R.
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section 270.10(e), existing facilities must submit the Part A
no later than six months after the publication of regulations
requiring compliance with technical standards, or thirty days
after they first become subject to the technical standards,
whichever is first.

Because St. Mary's has not filed a Part A permit application,
the facility does not now qualify for interim status. However,
the regulations under section 270.10(e) are unclear about when
the submission of the Part A should have been made. In fact,

a possible reading of the requlations suggests that the Part A
would not be due until 30 days after St. Mary's actually begins
burning hazardous waste fuels. Although we beslieve that the
permit application was due within 30 days after St. Mary's
becare subject to RCRA requirements on November 8, 1984, we
acknowledge that there could be substantial confusion for
cement kilns subject to RCRA under section 3004(q)(2)(C) and
that the confusion may be attributable to serious asbiguities
in the interim status and hazardous waste fuels regulations
with respect to these facilities.

As a result, EPA has decided to exercise its discretion under
section 270.10(e)(2) of its regulations to extend the date for
Part A submission by Federal Register notice for cement kilns
subject to section J004(q)(2)(C). Because St. Mary's has met all
of the other requirements for interim status, the facility will
be able to operate pursuant to section 3005(e) if it complies
with the Part A submission requirements in the Federal Register
notice, to be published in the next few days.

As a matter separate from the ability of St. Mary's to
obtain interim status, the Agency believes that recycling,
reuse, recovery, and treatsent of hazardous wastes are the
preferred management alternatives. Cement kilns have demonstrated
that they can effectively recover energy fros certain hazardous
wastes and fuels containing hazardous waste while, at the same
tise, greatly reducing the quantity of waste materials. Therefore,
the Agency believes that if St. Mary's obtains interims status,
environmental benefits will result from the energy recovery
and waste treatment that will be performed, and the operation
of the facility will be held to the relevant interis status
and state standards for incinerators.



Thank you for the information you provided to the Agency
reagarding the situation of 5t. Mary's cement kiln. If you have
any further questions Oor comments Oon this issue, please contact
Frank McAlister of the Office of Solid Waste (232-382-22212) or
Caroline Wenling of the 2ffice of General Counsel (202~-382-7706¢).

sincetely,

Marcia E, williams
Cirvector
Cffice of Solid waste
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Honorable Martin Frost
House of Representatives
nWashington, D.C. 20515

Dear Mr. Frost:

The Environmental Protection Agency (EPA) has made a
final decision regarding St. Mary's Peerless Cement Company.
The company requested an opinion on its qualification for
interias status to burn hazardous wastes as a secondary fuel
source in its cement kiln located in Detroit, Michigan., In
your April 20, 1987, letter you expressed interest in the
Agency's decision and offered important background infosmation
regarding the "Frost® amendaent to the Resource Conservation
and Recovery Act (RCRA).

The Agency has decided to extend the date for subamission
of RCRA Part A permit applications for cement kilns subject
to Section 3004(q)(2)(C) of RCRA (i.e., those kilns burning
hazardous waste fuels in municipalities of greater than
500,000 population). As a result of this extenseion, cement
kilns subject to Section 3004(q)(2)(C) will be able to file
Part A permit applications and, if they comply with the
other requirements of Section 3005(e), will qualify for
interim status. Based on the information we have received,
we believe that St. Mary's will qualify for interim status
if the company files a Part A po:lit application before the
new subaission date.

The Agency is taking this action pursuant to its authority
under 40 CPR 270.10(e)(2) because of confusion under EPA
regulations concerning whether and when the atffected cesent
kilns were required to file Part A applications. In about \
one week, EPA will announce its decision in a Pederal Register
notice (copy enclosed). The new Part A submission a..af? e
will be six months from the date of publication of the notice.



In your letter, you raise the issue of whether, based
on legislative history, Section 3004(q)(2)(C) should be
interpreted to prohibit cement kiln operations in large
cities until they receive a final permit as hazardous waste
incinerators. However, on its face, Section 3004(q)(2)(C)
only requires that large city cement kilns burning hazardous
waste fuels “"fully compl(y] with regulations...which are
applicable to incinerators.” The EPA regulations provide
that incinerators may operate under interim status standards.
Nothing in the statutory language suggests any limitation on
the ability of these cement kilns to operate pursuant to
interim status, as is provided for any other existing hazardous
waste incinerator.

Because the statutory language is unambiguous with
respect to this issue, we believe that it {s inappropriate
in this context to imply limitations solely on the basis of
legislative history. Therefore, we do not interpret Section
3004(q)(2)(C) as preventing St. Mary's from operating pursuant
to Section 300%5(e).

As a matter separate from the ability of St. Mary's to
qualify for interim status, the Agency believes that recycling,
reuse, recovery, and treataent of hazardous wastes are the
preferred management alternatives. This preference was
eabodied in the 1984 amendaents to RCRA. Ceament kilns have
demonstrated that they can effectively recover enetgy from
certain hagardous wastes and fuels containing hazardous
waste while, at the same time, greatly reducing the quantity
of waste naterials. '

I appreciate the background inforsation that you provided
regarding the "Prost” amendment. I assure you that the Agency
carefully considered your information when it reviewed St. Mary's
request. If I can be of further assistance, please let me
know.

Sincerely,

J. Winston Porter
Assistant Administrator

Enclosure
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MEMORANDUM

SUBJECT: Regqulation of Radioactive Mixed Waste at Department of
Energy Facilities

FROM:  J. Winston Porter <& Jagkz y..
Assistant Administrator ‘

TO: Lee A. DeHihns, III
Acting Regional Administrator, Region IV

I received your memorandum of October 23, 1987, in which you
requested Headquarters' assistance on two issues pert1nent to
the regulation of mixed waste.

You have requested Headquarters' opinion on whether or not
interim status will be made available to owners and operators of
facilities handling mixed waste. Currently, we are developing a
notice for publication in the Federal Register which will
outline the applicability of interim status for owners or
operators of treatment, storage and disposal facilities (TSD'’s).
that manage mixed waste because they are now subject to the
Resource Conservation and Recovery Act. This Notice will give
owners and operators of TSD'’s in authorized states six months
" from the date of the state's authorization for mixed waste to
submit a Part A in order to qualify for interim status.
Similarly, owners and operators of TSD's in unauthorized states
will have six months from the date of publication of the Notice
to submit Part A permit applications and qualify for interim
status.

You also questioned the applicability of the totally
enclosed treatment unit and the wastewater treatment exemptions
to the Department of Energy'’'s Savannah River Plant radioactive
mixed waste operations. Headquarters staff are currently
reviewing the intent and applicability of these two exemptions.
I anticipate the assessment will not be completed by
November 15, 1987. However, it is our objective to provide you
with a final Headquarters opinion by November 30, 1987. 1If you
need further details, please contact Betty Shackleford, of my
staff, on FTS 382-2221.
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MEMORANDUM

SUBJECT: Interim Status Expansion to Add an Incinerator
l\'lu‘ e L~

FROM: Marcia Williams, Director
Office of Solid Waste (WH-562)

TO: Allyn M. Davis, Director
Hazardous Waste Management Division (6H)

This is in response to your memo of October 22, 1987
regarding a request from U.S. Pollution Control Incorporated
(USPCI) to the State of Oklahoma for approval of an interim
status expansion to add an incinerator at its Lone Mountain,
Oklahoma facility. You requested an opinion on the question of
whether an incinerator may be added to a facility as a change in
interim status under the authority of 40 CFR 270.72(c).

Section 270.72(c) allows EPA or an authorized Stateé to
approve the addition of a new unit at an interim status facility
if the change is determined to be necessary to comply with a
Federal, State, or local requirement. On its face, this
provision authorizes the addition of an incinerator as a change
in interim status; however, section 270.72 allows the Director
- to exercise discretion in approving or disapproving changes
under that section. Generally, we have significant concerns
about new incinerators being added as changes in interim status
without the benefits of a trial burn and public participation.
While we do not believe that the Director may be arbitrary in
deciding to approve or disapprove a change in interim status, we
believe that it is important to consider protection of human
health and the environment and the rights of the public, and
that it is generally unwise to allow operation of a new
incinerator without a trial burn and opportunity for public
comment.

AS an authorized State, Oklahoma may implement its own
hazardous waste program and interpret its own regulations.
While the State of Oklahoma has the authority under section
270.72(c) to allow addition of this incinerator as a change in
interim status, we believe that the preferable approach would be
to include the proposed incinerator in the ongoing permit
process for USPCI. Since the facility's permit is scheduled for
issuance in 1988, the incinerator activity could be pursued as



4 subsequent permit modification. Although the proposed
incinerator would not be subject to the 1989 permitting
deadline for incinerators, I would recommend that the
Regional Office work closely with the State to establish a
priority for developing the incinerator portion of the

permit,

If you have any questions about this issue, please
contact Frank McAlister (FTS 382-2223) or Barbara Foster
(FTS 382-4751) of the Permits Branch.
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Section 270.72 Changes in Interim Status

A container storage facility has interim status. The owner
wishes to sell one-half of the container storage facility to
a person who wishes to set up a solvent recovery operation
on the site. The solvent recovery operator wishes to gain
interim status for storage by doing this. The old owner
will have no operational control or interest in the half of
the facility that is sold. The area will now be two
facilities under completely separate ownership and
operational control. Is this allowed under Section 270.72,
changes during interim status?

Yes. There is nothing in the regqulations to preclude
an existing facility with interim status from selling
off part of the facility and transferring interim
status for that part of the facility. The new owner
operator will have to come into compliance with Part
265, and among other things develop its own closure
plan, meet all of the financial responsibility
requirements and submit a new Part A for his part of
the facility. Any changes the new owner/operator
wishes to make at the interim status facility will have
to satisfy Section 270.72, which restricts both the
types of changes that can be made and the dollar
amounts of such changes (i.e., the 50% reconstruction
limit).

Source: Fred Chanania (202) 382-7706
Research: Randy Eicher

This has been retyped from the original document.
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MEMORANDUM

SUBJECT: Redesignation of Surface Impoundments as Landfills
During Interim Status

FROM: Bruce Weddle, Director

Permits and State Programs Division (WH-563)
TO: Robert Greaves, Chief

Waste Management Branch (3HW3@)

Region III

This memorandum is in response to your request of April 4,
1988 for Headquarters policy on a proposal by Union Carbide to
redesignate as a landfill a unit that is operating as an interim
status surface impoundment.

As we understand, the unit at the Sistersville facility in
West Virginia has been operating as a surface impoundment since
1978, and has a bottom liner system that does not comply with
minimum technology requirements. As such, under 3@@5(3j) (1) of
RCRA, the unit must either retrofit or stop receiving hazardous
wastes by November 8, 1988. Facilities that cease to receive

hazardous wastes in order to comply with 3@@5(j) must comply
with the applicable closure requirements of 4@ CFR Part 264 or
265. Union Carbide, however, proposes to stabilize the liquids
in the impoundment, allow the stabilized wastes to remain,
redesignate the unit as an interim status landflll, and continue
to receive hazardous wastes.

40 CFR 2708.72(c) allows for changes during interim status in
the processes for the treatment, storage, or disposal of
hazardous waste only under the following two circumstances:

(1) It is necessary to prevent a threat to human health or
the environment because of an emergency situation, or;

(2) It is necessary to comply with Federal requlations or
State or lacal laws.



We agree with the previous evaluation of the Union Carbide
proposal (Humphries letter of February. 5, 1988 to Robert Jelacic
of the West Virginia DNR), that neither change in interim status
criterion is satisfied. As you point out, however, West
Virginia's authorized regulations (West Virginia Administrative
regulations, section 11.3.3.c] allow a change in a process
during interim status if either of the two Federal criteria are
met or if "proposed changes are demonstrated to result in safer
or environmentally more acceptable processes." Because West
Virginia is an authorized state, Union Carbide could
theoretically change the process in the affected unit if such a
demonstration is made to the satisfaction of the authorized

State agency.

In order to comply with the requirement of section 1ll1.3.3.c,
Union Carbide would have to demonstrate that a hazardous waste
landfill operating with a liner system that does not meet
minimum technology requirements is safer or more environmentally
acceptable than a closed or retrofitted surface impoundment. We
do not believe that such a demonstration is possible, and that
the facility could not therefore meet the State requirements.

If you should have any further questions, please call Dave
Eberly of my staff on (FTS) 382-4691.

cc: Suzanne Rudzinski, PSPD
Matt Hale, PSPD
Frank McAlister, PSPD
Alex Wolfe, PSPD
Les Otte, WMD
Fred Chanania, 0GC
Dave Eberly, PSPD
‘Mike Freiheiter, Region III
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5. Retrofitting Interim Status Surface Impoundments

Section 3005(j) requires surface impoundments that were in existence on
November 8, 1984 and eligible for the authorization to operate under interim
status to meet the minimum technological requirements of Section 3004(0)(1)(A)
by November 8, 1988. The minimum technological requirements consist of the
installation of double liners and leachate collection systems. These requirements

must be met unless an exemption was requested and approved under Section
3005(j) or Section 3004(0)(2).

The owners or operators of interim status surface impoundments without
approved exemptions who do not retrofit per Section 3005(j) by
November 8, 1988 must cease the receipt of hazardous wastes into those
impoundments by November 8, 1988. The closure of these impoundments must
then proceed in accordance with 40 CFR Part 264/265 Subpart G.

An owner of three interim status surface impoundments does not wish to
retrofit the units. He therefore plans to cease receiving wastes on

November 8, 1988 and proceed with the closure. As part of closure activity, the
owner proposes to remove the liquid waste from two of the impoundments,

stabilize the waste, and dispose of it in the third impoundment. This third
impoundment would then be closed as a landfill and provided with post-closure
care while the other two impoundments will be “clean-closed” per Section
265.228.

Can the owner change the facility process and convert the impoundment to a
landfill?

+ the process can be changed, would the landfill be considered an existing unit,
replacement unit, or a new unit?

The owner of the facility may change the fadlity process and convert the third
impoundment to a landfill under limited circumstances. However in order to
do so, the requirements in Section 270.72(c) must be met. Under Section
270.72(c), an owner of an interim status facility may change the treatment,
storage or disposal processes of the facility if he submits a revised Part A
application, along with the justification explaining the need for the change.
The change may be approved under only two limited drcumstances: (1) It is
necessary to prevent a threat to human health or the environment because of
an emergency situation; or (2) It is necessary to comply with Federal
regulations or State or local laws.

Furthermore, if this “conversion” amounts to reconstruction, Section
270.72(e) would prohibit the change. Reconstruction is defined in Section
270.72(e) as occurring when the capital investment in the changes exceeds fifty
percent (50%) of the capital cost of a comparable entirely new hazardous waste
management facility. ‘



5. Retrofitting Interim Status Surface Impoundments (Cont'd)

For circumstances that allow a process change under this very restrictive
requirement, Reauthorization Statutory Interpretation #5D states that the
impoundment/landfill would be considered an existing unit.

However, if the owner of the unit removes the waste that is already in the
impoundment stabilizes the waste, and places it back into the
impoundment/landfill along with the waste from the other two
impoundments, the unit would be considered a replacement unit. As such,
the landfill would need to be in compliance with the minimum technology
standards of Section 3004(0) (RCRA/Superfund Hotline Monthly Report,
December 1985). Also if the addition of waste into the unit exceeds the level
designated in the facility's Part A application, that portion of the
impoundment/landfill would be considered an expansion of an existing unit
and would be subject to the requirements of Section 3004(o) (Section

265.301(a)).

Source: Pamela Savage  (202) 382-7700
Dave Eberly (202) . 382-4691
Alex Wolfe © (202) 382-2227
Research: Chris Bryant
HazardQus Waste
Filter Medium
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1. Changes During Interim Status (Revised Question/Answer from September 1988
Report)

An interim status facmty owner or operator wants to retrofit his hazardous waste
tank system in order to comply with the secondary containment requirements in
40 CFR Section 265.193. ‘Is this retrofitting activity considered a change during
interim status and thus prohibited if the cost exceeds 50 percent of what a new
fadlity would cost (under the 50% reconstruction limit in Section 270.72)?

According to 40 CFR Section 270.72(e) (as amended in the July 14, 1986 Federal
Register, 51 FR 25486) changes made solely for the purpose of complying with
the requirements of Section 265.193 for tanks and andillary equipment are not
subject to the reconstruction limit in Section 270.72(e). However, Section
270.72(e) was also amended in the July 8, 1987 final rule (see 52 FR 25792, July
8, 1987 Federal Register) to include changes solely for purposes of complying
with the land disposal restrictions in 40 CFR Part 268 or RCRA Section 3004.
When Section 270.72(e) was amended, the original language regarding
changes made in order to comply with Section 265.193, was inadvertently left
out. The Agency will correct this inadvertent omission in the near future.

_Source: Chester Oszman (202) 3824499
Research: Joe Nixon
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MEMORANDUM

SUBJECT: Call-in of Storage and Treatment Applications

FROM: Sylvia K. Lowrance, Director\ . e
Office of Solid Waste =< AS K A
TO: Waste Management Division Directors

Regions I-X

Section 3005(c) (2) (C) of RCRA provides a statutory deadline by
which interim status treatment and storage facilities must submit their
Part B permit applications or their interim status will terminate on
November 8, 1992 if EPA has not issued a permit. The deadline for
storage and treatment facilities to submit their permit applications is

November 8, 1988.

You should be aware, however, that these deadlines apply only to
facilities and units that were in interim status on November 8, 1984. A
unit handling temporarily excluded waste on November 8, 1984 or a unit
added to an interim status facility after this date through a change in
interim status would not be subject to the 1988 application deadline or
the 1992 permitting deadline.

In order to give facilities subject to the 1988 deadline a full
six-month period to prepare and submit their applications (at least for
affected units), I urge you to send letters notifying these facilities
of the deadlines, and reminding them that they should submit a Part B
application if the facility (or unit) intends to continue operating
after November 8, 1992. If the facility (or unit) plans to close prior
to November 8, 1992, you should consider requesting a written confirma-
tion of intent to close in lieu of a Part B application. For closing
facilities, it would be useful to remind them that they must submit
their closure plan for approval at least 45 days prior to the date that
closure will begin. (Section 265.112(d) (1) requires owner/operators to
submit closure plans 45 days before they begin final closure of a
facility with only tanks, container storage, or incinerator units.)
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These letters should be received by the regulated community on -
or before May 8, 1988. 1In authorized States, the letters could
consolidate the State and Federal permit application requests
so that the permitting jurisdiction of the two agencies is clear.
(Note that this requirement to send letters to storage and treatment

facilities is referred to on page 2.1 of the FY 1988 RIP.)

You should also expect facilities submitting Part B applications
by the 1988 deadline to make a good faith effort to provide complete
applications. I believe that there are good reasons to require
preparation of a complete application by the 1988 deadline. For
example, preparation of a complete Part B may initiate actions which
are environmentally beneficial. These actions include:

o Precipitation of decisions to close facilities that will
have difficulty complying with Part 264 regulations or
that do not intend to upgrade to meet permit standards;
and

o Stimulation of applicant decisions to begin improvements.

I am sensitive to the problems created when applications -‘become
stale during the time they are awaiting processing. Some of these
problems might be alleviated if an additional letter is sent to
facilities several months prior to the scheduled date of permit
processing. This will give them an opportunity to amend and update
their Part B before processing begins. You may wish to consider
trying this approach.

Thank you for your cooperation in meeting this important deadline.
.If you have any questions, please call Frank McAlister at FTS 382-2223.

cc: RCRA Branch Chiefs, Regions I-X
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JULY 89

4. Chan to Interim Status Faciliti

An interim status disposal fadlity with an existing incinerator wants to build a
new incinerator. Can this be done and if so what changes would have to be
made to the Part A permit application?

Amendments to the RCRA regulations governing changes during interim
status were promulgated in the March 7,1989 Federal Register (54 FR 9596).
An increase in design capacity of processes, which includes the addition of
new units of the same type that are already present at the facility, is possible if
the owner or operator of the facility complies with the requirements of
Section 270.72(a)(2) and the change is not otherwise prohibited by the
reconstruction limit of Section 270.72(b). The owner or operator must submit

a revised Part A permit application along with a justification explaining the
need. for the change and receive the Director's approval. The Director can
approve the change if there is a lack of available treatment, storage or disposal
capacity at other hazardous waste management facilities or the change is
necessary to comply with a Federal, State or local requirement. (Sectxon
270.72(a)(2))

The changes described above may not be made if prohibited by the 50%
reconstruction limit. (40 CFR Section 270.72(b)) EPA anticipates that the
construction of most incinerators will be prohibited by the reconstruction
limit and facilities will have to obtain permits in order to make these
changes. Additionally, the Agency has significant concerns about new
incinerators being added as changes in interim status without the benefits of a
trial burn and public participation. Therefore, EPA prefers that such units be
subject to public hearings and comply mth the incinerator standards of Part

264 Subpart 0.

Source: Barbara Foster (202) 382-4751
" Research: Reneé LaValle (202) 382-3112
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Subject: Clarification of Interim Status Qualification Requirements for NRC
Licensees Managing Radioactive Mixed Waste

Dear NRC Licensee:

I am wricting this letter to you because as a NRC licensee it is possible
that your facility generates or otherwise handles radiocactive mixed wastes
(1.e., wastes that are both radicactive and chemically hazardous). Facilities
that handle mixed wastes are subject to regulation by both the NRC (or the
Department of Energy) and the U.S. Environmental Protection Agency (EPA).
Consequently, your facility may need to comply with EPA standards and
requirements, including obtaining a permit granced by EPA.

The permit process can be quite lengthy. As a result, EPA has created
provisions and requirements for facilities awaiting final decision on their
permit application. The main provision is one of qualifying for interim
statug. Under interim status, you may continue your hazardous waste (i.e.,
mixed waste) activity until a final decision is made on the permit. Applying
for a permit and gaining interim status is an important step in complying with
EPA regulations regarding mixed waste.

Below, I describe the requireaents for obtaining interim status in
unauthorized States. Please read this material to determine if and how your
facility may need to comply with interim status requirements.

Background

On July 3, 1986, EPA issued a notice in the Fedezal Registcer (51 R
24504) clarifying the applicability of the Resource Conservation and Recovery
Act (RCRA) to the managsment of radicactive mixed waste. (Mixed waste is
defined as waste that satisfies the definition of radioactive waste subjecc to
the Atomic Energy Act (AEA) and contains hazardous waste that eicher (1) is
listed as a hazardous vaste in Subpart D of 40 CFR Part 261 or (2) exhibits

any of the hazardous waste characteristics idencified in Subpart C of 40 CFR
Part 261. The hazardous component of mixed waste is regulated under RCRA.)

Since that time, EPA has become aware that many handlers of radiocactive
mixed waste have been substantially confused about the regulacory scatus of



their facilities, because EPA's Federal Register notice addressed only RCRA's
applicability to treatment, storage, or disposal facilities (TSDF's) handling
radicactive mixed waste, and not the issue of interim status. Consequently,
many owners and operators of these facilities are uncerctain about how to
qualify for interim status if they are handling radiocactive mixed waste.

Therefore, EPA issued another notice in the Federal Register on September
23, 1988, (53 ER 37045) that clarified the requirements for facilities that
treat, store, or dispose of radioactive mixed waste to obtain interim status
pursuant to Subtitle C of RCRA. I have enclosed a copy of that notice with
this letter and summarized below its key points.

EPA Identification Numbe

All treatment, storage, and disposal facilities and persons generating or
transporting radioactive mixed wastes must obtain an EPA Identification
Number. This number is obtained by completing an EPA Notification Form 8700-
12 and forwarding it to the Regional EPA Office serving the area in which the
relevant hazardous waste activity is located (see enclosed map and list).
TSDF's, in addition, must obtain interim status to continué handling mixed
waste until a final permit {s received.

terim Statu

Section 3005(a) of RCRA prohibits treatment, storage, or disposal of
hazardous waste without a RCRA permit after November 19, 1980. This same
section of RCRA, however, allows a facility to continue treatment, storage, or
disposal under interim status pending a final decision on its permit
application.

State Authorizacion

The RCRA program is designed to be implemented by the States, and EPA has
established an authorization process by which individual State agencies may
take responsibility for the RCRA program in their State. Currently, 44 States
and Territories are authorized for EPA’'s base RCRA Program.1 Authorized Stacte’
regulations must be at least equivalent to the Federal RCRA regulations, and
may be more stringent. For States that are not authorized to implement the

1 The authorized States and Territories are: AL, AZ, AR, CO, DC, DE, .
FL, GA, Guam, IL, IN, KS, KY, LA, MA, MD, ME, MI, MO, MN, MS, MT, NC, ND, NE,
NH, NJ, NM, NV, NY, OK, OR, PA, RI, SC, SD, TN, TX, UT, VA, VT, WA, WI, and
WV. Also, four of chese States, CO, SC, TN, and WA, have authorization for
their mixed waste programs.



RCRA program, EPA implements the Federal RCRA program directly
Consequently, refjuirements may be dlfferenc for facilities in authorized and
non-authorized States.

NRC licensees in RCRA authorized States need to check with their State
authorities to determine the exact requirements they must comply with in order
to initiate a permit application and obtain interim status. The incterim
status requirements facing NRC licensees in non-authorized States are
summarized below.

Interim Status Requirements for Facilities in Nog-ﬁu;noglzed States and Trusct

Territories

. Facilities must be in existence as of July 3, 1986. (EPA considers
any facility in operation or under construction to be in existence.)

. Owners and operators of treatment, storage, and disposal facilities

' must submit Part A of their permit applications (as described in the
Code of Federal Regulations, Title 40, Part 270, Sections 270.10 to
270.73) or a modification to an existing Part A permit application
no later than March 24, 1989, in order to obtain interim status. ’

e« - Owners and operators of land disposal facilities handling
radiocactive mixed waste must submit Part B of their permit
applications as well as a certificate of compliance with applicable
RCRA ground-water monitoring and financial assurance requirements by
September 24, 1989.

. Facilities other than land disposal facilities must comply wich
their Regional EPA Office’s deadline to submit Part B of their
permit applications.

2 Currently, 12 States and Territories do not have authorjzatjon by EPA

for their hazardous waste program: AK, American Samoa, CA, CT, HI, IA, ID,
Marianna Islands, OH, PR, VI, and WY.



I hope this letter eliminates much of the confusion regarding interim
status requirements for TSDFs handling radiocactive mixed waste. I encourage
each of you to read the enclosed Federal Register notice rarefully, as it
explains each of the above requirements in detail. Please do not hesitate to
contact EPA with any questions regarding this matter. Questions should be
addressed to your EPA Regional Office or Ms. Betty Shackleford, Office of
Solid Waste (0S-342), U.S. Environmental Protection Agency, 401 M Street,
S.W., Washington, D.C. 20460, (202) 382-2210.

Sincerely yours,

Joseph Carra, Director
Permits and State Programs Division

Enclosures
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MEMORANDUM

TO: Patrick M. Tobin, Director

' Waste Management Diyi *%*ﬁf_‘
o / / /"
FROM: Joe Carra, Direct

“ Permits And State Programs Division
SUBJECT: Changes During Interim Status

In your memorandum of March 2, 1990, you recommend that
'§270.42.72(a) (1), which addresses the addition of new waste
streams at interim status facilities, should be amended to N
require a justification of need and approval by the Director
because of a lack of available capacity or the change is
necessary to comply with a federal, state, or local requirement.
We appreciate your concern regarding this matter in light of the
recent waste listings and the new Toxicity Characteristic.

Frank McAlister in my Division recently spoke with Betty
Willis of your staff regarding the specific concerns of Region 4.
The Region has been receiving inquiries from consultants and
facilities who are investigating the possibility of constructing
units that would manage nonhazardous waste that shortly
thereafter would be listed or characterized as hazardous. Those
facilities then would be able to gain interim status as an
"existing facility”. Under the current regulations
(§270.42(a) (1)), the facility could then amend its Part A permxt
application to treat any other hazardous waste without first
gaining approval from the Agency as long as no additional
capacity or a change in process is involved. Betty Willis
expressed concern over this particular situation and the lack of
an Agency rxele in approving such requests.

We appreciate the concern you have expressed regarding this
situation. 0OSW.will be considering amendments, such as the one
you have recommended, to the permitting regulations, and will
contact you for additional information at that time. 1In any
case, it should be noted that authorized states have the
discretion to amend their hazardous waste management regulations
to make them more stringent if they believe there is a
programmatic need to do so.
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Thank you for bringing this matter to our attention. If you
have additional questions or observations on this subject, please
have your staff contact Wayne Roepe (FTS-475-7245) or Frank
McAlister (FTS-382-2223).

cc: Denise Keehner
Frank McAlister o~
Wayne Roepe
Betty Willis, Region 4
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Richard E. Hill, Director
Operations, Planning and Development
USPCI

515 West Greens Road

Suite 500

Houston, Texas 77067

Dear Mr. Hill:

In your May 11, 1990, letter concerning the Toxicity
Characteristic (TC) you requested clarification on certain issues

raised in the March 29, 1990, Federal Register notice. The
following is a response to those issues and I hope it will assist

you in resolving some of USPCI's concerns.

Your first question asks whether facilities (exclusive of
incinerator and land disposal facilities) managing newly
identified TC hazardous wastes would lose interim status unless
they have been granted a permit by November 8, 1992. EPA
believes that these facilities are not subject to the
November 8, 1992, loss of interim status deadline. As you point
out, this deadline applies only to facilities that had interim
status on November 8, 1984. Thus, such facilities managing newly
identified hazardous waste as a result of the TC will not
automatically lose interim status on November 8, 1992.

The only facilities that are potentially subject to loss of
interim status are newly requlated interim status land disposal
facilities or interim status land disposal facilities with units
that become nevwly regulated because of the Toxicity
Characteristic. These land disposal facilities must comply with
the certification and Part B submission deadlines in 40 CFR
270.73(d) and 270.73(e) or interim status will terminate twelve
months after the TC effective date. This documentation must be
received by the appropriate EPA Regional Office no later than
September 29, 1991. In addition, under 40 CFR 270.42(g) (1) (V),
nevly regulated land disposal units at permitted facilities will
lose authority to operate if the facility fails to comply with
the appropriate certification requirements.
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Second, you inquire about whether Federal or State interim
status standards apply to newly requlated facilities. A facility
which has gained interim status for the new TC waste is subject
to the Federal requirements under 40 CFR Part 265 until such time
as the State is authorized for the TC. (See table V-2 at 55 FR
11848, March 29, 1990.) If the facility wants to modify its
operations during interim status, then it must follow the
procedures in 40 CFR 270.72, and submit all Part A revisions to
EPA. If prior approval is required for a particular change, then
EPA would be the approving agency.

In authorized States, EPA directly implements only those
aspects of the Federal RCRA program that, by statute or
regulation, take effect in all States. Such Federally- :
implemented provisions are generally limited to HSWA requirements
and prohibitions such as land disposal restrictions, minimum
technology requirements, and HSWA waste identifications. For
example, an interim status facility regulated by EPA because of
the TC rule could apply to EPA for: 1) additional TC waste codes
not on the original Part A; 2) other HSWA waste codes that the
State is not authorized for; 3) capacity increases or process
changes for TC or other HSWA wvastes; or 4) other HSWA-related
facility change (e.g., new process needed to provide BDAT
treatment).

Of course the addition of a new, non-HSWA waste code would
be subject to regulation by the authorized State and not by EPA.
Note that if the State has not yet adopted the TC rule and a
facility with Federal interim status due only to TC wastes wants
to make changes to add non-HSWA wastes regulated under the
authorized State program, this may be viewed as a "new" hazardous
waste operation since the facility would not have interim status
under State law. In this case, the State might require a RCRA
permit prior to receipt of the waste.

Finally, if a facility commences treatment, storage, or
disposal activity after June 27, 1990, but before September 25,
1990, that facility is not prohibited from qualifying for interim
status because it did not or could not notify prior to
June 27, 1990. In such a case, a Section 3010 notification is
not required for obtaining interim status, see 40 CFR
270.70(a).(1) and the preamble discussion provided at 45 FR 76631,
November: 19; 1980. However, the facility would be required to
submit a  Part A permit application in accordance with the
deadline specified in 40 CFR 270.10(e).



If you have any questions or would like to discuss these-
issues further, please contact Steve Cochran at (202) 475-8551,
or Prank McAlister at (202) 382-2223 of my staff.

Sincerely,

Kode

Sylvia K. Lowrance

Director
Office of Solid wWaste
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Richard E. Hill, Director
Operations, Planning and Development
USPCI

515 West Greens Road

Suite 500

Houston, Texas 77067

Dear Mr. Hill:

In your May 11, 1990, letter concerning the Toxicity
Characteristic (TC) you requested clarification on certain issues'
raised in the March 29, 1990, Federal Register notice. The
following is a response to those issues and I hope it will assist
you in resolving some of USPCI's concerns.

Your first question asks whether facilities (exclusive of
incinerator and land disposal facilities) managing newly
identified TC hazardous wastes would lose interim status unless
they have been granted a permit by November 8, 1992. EPA
believes that these facilities are not subject to the
November 8, 1992, loss of interim status deadline. As you point
out, this deadline applies only to facilities that had interim
status on November 8, 1984. Thus, such facilities managing newly
identified hazardous waste as a result of the TC will not
automatically lose interim status on November 8, 1992.

The c=nly facilities that are potentially subject to loss of
interim status are newly regulated interim status land disposal
facilities or interim status land disposal facilities with units
that becons newly regulated because  of the Toxicity
Characteristic. These land disposal facilities must comply with
the certification and Part B submission deadlines in 40 CFR
270.73(d) and 270.73(e) or interim status will terminate twelve
months after the TC effective date. This documentation must be
received by the appropriate EPA Regional Office no later than
September 29, 1991. 1In addition, under 40 CFR 270.42(g) (1) (V),
newly regulated land disposal units at permitted facilities will
lose authority to operate if the facility fails to comply with
the appropriate certification requirements.
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Second, you inquire about whether Federal or State interim
status standards apply to newly regulated facilities. A facility
which has gained interim status for the new TC waste is subject
to the Federal requirements under 40 CFR Part 265 until such time
as the State is authorized for the TC. (See table V-2 at 55 FR
11848, March 29, 1990.) 1If the facility wants to modify its
operations during interim status, then it must follow the
procedures in 40 CFR 270.72, and submit all Part A revisions to
EPA. If prior approval is required for a particular change, then
EPA would be the approving agency.

‘'In authorized States, EPA directly implements only thcse
aspects of the Federal RCRA program that, by statute or
regulation, take effect in all States. Such Federally-
implemented provisions are generally limited to HSWA requirements
and prohibitions such as land disposal restrictions, minimum
technology requirements, and HSWA waste identifications. For
example, an interim status facility regulated by EPA because of
the TC rule could apply to EPA for: 1) additional TC waste codes
not on the original Part A; 2) other HSWA waste codes that the
State is not authorized for; 3) capacity increases or process
changes for TC or other HSWA wastes; or 4) other HSWA-related

facility change (e.g., new process needed to provide BDAT
treatment).

Of course the addition of a new, non-HSWA waste code would
be subject to regulation by the authorized State and not by EPA.
Note that if the State has not yet adopted the TC rule and a
facility with Federal interim status due only to TC wastes wants
to make changes to add non-HSWA wastes requlated under the
authorized State program, this may be viewed as a "new" hazardous
waste operation since the facility would not have interim status
under State law. In this case, the State might require a RCRA
permit prior to receipt of the waste. ,

Finally, if a facility commences treatment, storage, or
disposal activity after June 27, 1990, but before September 25,
1990, that facility is not prohibited from qualifying for interim
status because it did not or could not notify prior to
June 27, 1990. In such a case, a Section 3010 notification is
not requir.d for obtaining interim status, see 40 CFR
270.70(a) (1) and the preamble discussion provided at 45 FR 76631
November 19, 1980. However, the facility would be required to
. submit a Part A permit application in accordance with the ‘
deadline specified in 40 CFR 270.10(e).



'If you have any questions or would like to discuss these
issues further, please contact Steve Cochran at (202) 475- 8551,
or Frank McAlister at (202) 382-2223 of my staff.

Sincerely,

K A

Sylvia K. Lowrance

Director
Office of Solid waste
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Samuel I. Gutter
Sidley & Austin -
1722 Eye Street, N.W.
Washington, D.C. 20006

Dear Mr. Gutter,

This letter is in response to your letter of June 27, 1991
to Sylvia Lowrance, in which you seek clarification of the
application of the Boiler and Industrial Furnace (BIF) rule to
newly regulated units at interim status facilities. In your
letter, you ask questions regarding the criteria a unit must meet
to gain interim status as a newly regulated unit. First, you ask
what constitutes a "newly regqulated®” unit under §270.72(a)(6).
Then you ask what requirements a unit must meet to qualify for

interim status as a newly regulated unit. Finally, you ask if
construction may commence after the effective date of the rule.

The criteria for a unit to gain interim status are the same
for an interim status facility and a newly regulated facility. A
"newly regqulated" unit under §270.72(a)(6) is one which is
subject to the RCRA permitting requirements for the first time as
a result of a rulemaking. An example of a newly regulated unit
is a boiler or industrial furnace that will become subject to the
RCRA permztting requirements on the effective date of the BIF
rule.

To obtain interim status under §270.72(a)(6), a newly

regulated unit such as a BIF must m=3t the definition of an

' %existing hazardous waste management facility"™ as defined under
§260.10. This definition does not necessarily require that
physical construction of a unit be underway before the effective
date of the BIF rule. However, if construction of a BIF unit has
not begun by August 21, 1991, the facility must meet the criteria
in the definition of "existing facility," including (1) have
obtained the Federal, State and local approvals or permits
necessary to commence construction and (2) have entered into
‘contractual obligations =~ which cannot be canceled or modified
without substantial loss =-- for physical construction of the
facility (or unit) within a reascnable tinme.

For the BIF rule, EPA Regional offices will be making the
determinations regarding interim status. These decisions are
necessarily made on a case-by-case basis, considering the
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specific facts of a particular site. Therefore, I recommend that
you contact the appropriate EPA Regional office to discuss
specific facilities that may be subject to the. BIF rule.

I hope that this response answers your questions. If you |
require further clarification, please call Wayne Roepe (202) 475~
7245 of my staff. '

-~

Sincerely,

fwfé /Mﬁ%

Frank McAlister, Chief
Permits Branch
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Mr. George Sullivan

Chairman, Recycling Sciences
International, Inc.

30 South Wacker Drive

Suite 1420

Chicago, Illinois 60606

Dear Mr. Sullivan:

This letter responds to the inquiry made by you and your
‘company's legal counsel whether several hazardous waste treatment
facilities that employ a single mobile treatment unit may qualify
for interim status. Your firm, Recycling Sciences International,
Inc. (RSI) owns several waste storage and treatment facilities at
different locations, but employs only one mobile treatment unit .
among these various facilities, transporting the treatment undt
from one facility to another. You also indicated that RSI's
mobile treatment unit accepts only organic-contaminated soils
that are newly regulated as hazardous waste under the revised
toxicity characteristic (TC) rule (55 FR 11798, March 29, 1990),
and that RSI has applied for interim status to EPA for facilities
in Arizona, Pennsylvania, Michigan, and Mississippi.

. AS you are aware,.the TC rule was promulgated by EPA under
the authority of the Hazardous and Solid Waste Amendments (HSWA)
and therefore is implemented by EPA in all states (until the
states become authorized for the TC rule). I have addressed your

-specific questions below:

1. How does a facility qualify for interim status under the TC
rule?

There are three basic prerequisites for obtaining interim
status pursuant to § 3005 of RCRA:

(a) The facility must be in existenco on the effective date
of statutory or regulatory amendments that render the
facility subject to the requirement to have a RCRA
permit (§ 270.70(a));

(b) The facility iust have coﬁplied with the notification
, requirements of § 3010(a) of RCRA (§ 270.70(a)(1)): and
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(¢) The facility must comply with the requirements in 40
CFR 270.10 for the submission of the Part A permit
application (§ 270.70(a)(2)).

A facility must meet all of the above criteria to qualify
for interim status. Note that for a facility to be "in
existence", it may either be in operation or under construction.
See § 270.2 for the definition of "existing hazardous waste
facility". - ,

2. Can a mobile treatment unit qualify for interim status at
each facility where it is operated?

Yes, a single MTU may qualify for interim status at more
than one location. At each site the MTU must meet the three
interim status criteria described in question one above. The
fact that the treatment unit is a mobile unit instead of a
stationary unit does not diminish the opportunity to gain interim -
status. After the effective date of the TC rule (September 25,
~1990), the unit must meet all applicable interim status ‘

standards.

3. Does routine movement of the MTU from site to site

constitute a change in interim status- that has to be v

approved by EPA?

No, such movement is not a change in interim status under
Federal regulations as long as the unit is always operated within
the constraints identified on the Part A permit application
(e.g., the types and quantities of hazardous waste, and the unit
process types and design capacity). Simply moving the unit to or
from the site does not in itself constitute a change in interinm
status. However, any change to the unit or to the operation that
results in an "increase in design capacity", a "change in
process®", or an "addition of process" would require a revised
Part A and prior approval by EPA before the change could bpe
implemented (see § 270.72(a)). _ '

4. If a facility in an authorized state obtains interim status
for TC wastes from EPA, can the company amend interim status
without prior approval to treat and store hazardous waste
not previously identified in the Part A?

An interim status facility located in an authorized state
but regulated by EPA because of the TC rule can apply to EPA for-
additional TC waste codes not on the original Part A and other
HSWA waste codes that the State is not authorized for. The
addition of a new, non-HSWA waste code would be subject to A
requlation by the authorized State and not by EPA. Note that if
the State has not yet adopted the TC rule and a facility with
Federal interim status due only to TC wastes wants to make
changes to add non-HSWA wastes regulated under the authorized
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State program, this may be viewed by the state as a "new"
hazardous waste operation since the facility would not have
interim status under State law. In this case, the State might
require a RCRA permit prior to receipt of the wastes.

If you have any questions, please contact me (202-382-2223
or Wayne Roepe of my staff (202-475-7245). :

Singerely,
Lok, JAZTS™

Frank McAlister :
Acting Chief, Permits Branch
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MEMORANDUM
TO: James J. Scherer |
Regional Administrator , (:;Z;l_'
FROM: Don R. Clay, Assistant Administrator

Office of Solid waste and Emergency Respons

SUBJECT: Interim Status under the Boiler and
Industrial Furnace Rule

Thank you for your memoranda of April 16 and May 2, 1991,
in which you described your strateqgy for addressing boilers and
industrial furnaces (BIFs) seeking interim status as "existing
facilities” under EPA's BIF rule.

I appreciate your concern about BIFs seeking interim
status without any history of hazardous waste management, or
any documented commitment to such activities. Further,
I commend your efforts to ensure that interim status is
reserved for those facilities that, under the regulations,
are legitimately entitled to such status. At the same time,
our decision on whether a specific facility has met the standard
should be consistent with our past decisions and with our
established requlatory interpretations.

In an attachment to this memorandum, I address the specific

points you raised in some detail. In any decision on a
- particular facility, however, you need to keep in mind what we.

believe is the general intent of both the statute and our
implementing regulations: that facilities with a history of
handling hazardous waste at the time the waste becomes subject to
regulation, or that have made a substantial commitment to handle
the waste in the near future, be allowed to continue their
activities under interim status. Where a facility has actually
handled hazardous waste before the effective date of the
regulation (that is, August 21, 1991, for the BIF rule), the
facility is clearly eligible for interim status. Where the waste
has not yet been handled by the effective date, we agree that the
case becomes more complex, and its resolution depends on the

&) printed on Recycied Paper



ability of a facility to demonstrate a substantial commitment
to hazardous waste management within the near future. Criteria
for making this decision are discussed in more detail in the
attachment to this memorandum. Clearly, these criteria must be
applied on a case-by-case basis considering the particular
circumstances at each facility.

In your April 16 memorandum, you made an important point:
that BIFs seeking interim status may be underestimating the
potential costs for corrective action. We agree that the costs
could be high and that BIFs may not have adequately taken them
into account. I suspect that if the potential liabilities are
clearly pointed out to BIF owner/operators, those who have not
already made a substantial commitment to managing hazardous
waste may have second thoughts about entering the business.
Additionally, BIF facilities should clearly understand that
gaining interim status, by itself, does not convey the right to
burn hazardous waste. It is likely that other federal, state,
and local requirements must also be met, and the conferring of
interim status does not extinguish any other legal obligations.

I trust that the attached response will assist you in
implementing the BIF rule in your region. 1If you have any
questions regarding these criteria, please feel free to contact
Devereux Barnes at (202) 475-727s6.

Attachment



ATTACHMENT
Clarification of Interim Status Criteria for BIP FPacilities

Background

The basic requirements for obtaining interim status were
established by section 3005(e) of RCRA, as amended by HSWA, which
specifically grants interim status to "any. person who is in
existence on the effective date of statutory or regqulatory
changes under this Act that render the facility subject to the
requirement to have a permit." 1In the legislative history
accompanying this provision, Congress indicated that "existing
facilities" would include types of facilities that were
previously exempted from certain RCRA requirements but
subsequently became subject to those requirements. (See 50 FR
28723, July 15, 1985.) We have consistently taken this position
in the case of new waste identifications (e.g., see the Toxicity
Characteristic rule, 55 FR 11798). EPA has also acknowledged on
several occasions that non-hazardous waste management facilities
that are converting to hazardous waste management but have not
yet bequn hazardous waste management by the effective date of a
regulation could qualify for interim status (see 46 FR 2346).

One of the three basic prerequisites for obtaining interim
status pursuant to §3005 of RCRA is for a facility to be "in
existence" on the effective date of any statutory or regulatory
amendments that render the facility subject to the requirement to
have a RCRA permit (§270.70(a)). Two kinds of facilities are
deemed to be "in existence": (1) a facility that is "in
operation®” on the effective date of a regulatory or statutory
change that renders a facility subject to the permit requirement
(i.e., treating, storing, or disposing of hazardous waste), or
(2) a facility that is "under construction®™ on the effective date
of such a change. For a facility to be considered "under
construction,” §260.10 (under the definition of "existing _
facility") requires that the facility must have all permits and
approvals necessary for physical construction and either: (1) an
on-site construction program has begqun, or (2) the facility has
accepted substantial contractual obligations for such
construction, to be completed within a reasonable time.

We understand that several BIFs in Region VIII have already
been constructed and may wish to begin hazardous waste operations
after the August 21 date. EPA has interpreted the term
facilities "under construction® also to include facilities that
have completed construction on the relevant date if they can
demonstrate the intent to commence hazardous waste operations :
within a reasonable period of time (i.e., through a trial burn or
agreements with suppliers to receive hazardous waste derived
fuels), and if the facility meets the other relevant standards
for "in existence.” The Agency's interpretation of what
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constitutes being "under construction" is discussed in detail in

the January 9, 1981, Federal Register (46 FR 2344).

1. What State and local approvals or permits are necessary to
meet the definition of "existing facility"?

One requirement for a facility to be considered "under
construction" is that it possess "the Federal, State, and local
approvals or permits necessary to begin physical construction."
As defined in §260.10 (under the definition of "Federal, State,
and local approvals or permits necessary to begin physical
construction®), these permits or approvals are those required
under hazardous waste control statutes, requlations, or
ordinances. Air pollution control permits that must be obtained
prior to facility construction or modification under Federal or
state laws would not be needed for interim status if the purpose
of the legislative provision is to regulate air emissions in
general, and not specifically to regulate the treatment, storage,
or disposal of hazardous waste, or the siting of a hazardous
. waste management facility. Similarly, state or local building or
. zoning permits would be included only if they specifically
address hazardous waste management. Of course, the facxlity
remains responsible under state or local law for obtaining
relevant building and zoning permits and approvals, even though
the failure to obtain them will not prevent a facility from
obtaining interim status.

It is important to recognize that the requirement relating
to approvals and permits refers to approvals or permits pecessary
to begin physical construction. Since the Region VIII BIFs have
already been constructed, the requirement should be read to apply
to approvals for any physical modification needed to receive
hazardous waste. Of course, if the physical modification has
already been completed, the need for preconstruction permits
wrzld not arise as an issue (unless it could be argued that the
—consgructzon took place illegally in the absence of a necessary
permit)

2. What constitutes a "substantial losé due to a contractual
obligation®? -

To be considered "in existence,™ a facility not already
handling hazardous waste and not yet under construction must have
"entered into contractual obligations -- which cannot be canceled
or modified without substantial loss -- for physical construction
of the facility to be completed within a reasonable period of
time.®™ As one way of demonstrating substantial loss, EPA has
in the past used cancellation contract clauses. Thus, EPA has
interpreted "substantial loss® as being at least 10 percent of
the total project cost for physical construction. Physical
construction means fabrication, erection, installation, or
modification of a facility. The term does not refer to all costs
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that may be associated with a construction project:; for example,
‘options to purchase, contracts for feasibility, or engineering or -
design studies would not constitute an eligible contractual
obligation. (See 46 FR 2346, January 9, 198l1.) In the case of
BIFs that have not burned hazardous wastes before, the total
project cost for physical construction refers to the
modifications necessary for the BIF to manage hazardous waste.
Although the 1981 preamble does not specifically address when
meeting the 10 percent threshold would not be sufficient, we
believe that if the loss to the facility of canceling the
construction were minimal, the loss could not be considered
substantial, even though it exceeded 10 percent. For example, if
the total cost of kiln modification were $5,000, a 10 percent
loss ($500) would not be viewed as substantial. In contrast, for
a project that would exceed $250,000, we believe that 10 percent
would represent a substantial amount.

Of course, contract cancellation clauses with higher
percentages, or other approaches to a demonstration of
substantial loss, could be considered by the Regions as well.

In that regard, we note the unique circumstances presented by the
BIF rule for cement kilns that will be modified to burn hazardous
waste. -Even though the contractual cost of installing such
modifications can be relatively low, the Regions can take into
account other economic factors and actions showing substantial
loss insofar as they provide evidence of a bona fide substantial
commitment to managing hazardous waste in the near future.

You should also note that the "substantial loss"™ criterion
must be met only at facilities where construction (i.e., facility
modifications to receive hazardous waste) has not begun. Where
physical construction is underway or completed, a facility is
not required to show "substantial loss,"™ but rather objective .
indications of a bona fide intent to manage hazardous waste.

3. What constitutes a "reasonable time to complete
, - construction"?

The regulations do not define the term "reasonable time to
complete construction,” nor do they define a "reasonable time" to
begin management of hazardous waste, in the case of an already
constructed facility. To determine what is a reasonable tinme,
Regions must make a case-by-case decision. Generally, if a
facility is undergoing a continuous process to initiate or
complete construction activities, and arrangements are in place
to ensure that such construction can be carried out on a schedule
that is typical of similar construction activities, then
completion of construction should be considered to be within a
"reasonable time.” The same rule of thumb applies to the
definition of a "reasonable time”™ to boqin management of
hazardous waste.



4. Effect of a state moratorium.

' In your memorandum of April 16, 1991, you discuss the
possible effect of the Utah moratorium on the ability of cement
kilns in the state to qualify for interim status. Since the Utah
moratorium only prohibits the burning of hazardous wastes in

cement kilns, it is still possible for a facility to meet the
fundamental criteria for gaining interim status. Of course,
gaining interim status does not affect the legal status or
applicability of Utah's moratorium. In contrast, there could be
other situations where a moratorium could prevent a facility from
meeting one of the "in existence"™ criteria. For example, if the
facility were unable to obtain a required approval for
construction due to a moratorium on hazardous waste
preconstruction permitting, interim status would be precluded.

5. Section 3010 notification re@uirements for BIFs.

It is likely that very few BIFs were required to submit a
section 3010 notification on May 22, 1991. One reason is that
this notification requirement only applied to facilities actually

handling hazardous waste fuel on February 21, 1991. (See 45 FR
76631, November 19, 1980.) This section 3010(a) notification is

intended to be a "snapshot" of hazardous waste management
practices at the time a rule is promulgated.- Therefore, if a
facility is "under construction" a Section 3010 notice is not
required. (See H.R. Rep. No. 198, 98th Cong., 1st Session, 40
(1983).) Another possibility is that the facility might have
already submitted a notification previously either for the
burning of hazardous waste fuel under §266.35, or for some other
hazardous waste activity, in which case the BIF is not required
to renotify.

6. Pre-Compliance certification.

e The BIF rule does not require facilities to submit a pre--
compliance certification by August 21, 1991, to attain interim
status. Once a facility meets the statutory and regulatory
requirements, interim status follows automatically. However, if
a facility fails to submit such a certification (or if the
facility fails to comply with subsequent interim status
compliance schedule requirements), it loses its ability to manage
hazardous waste in the BI? unit, unless and until it receives a

- Part B permit.



