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I. OVERVIEW AND GENERAL REFERENCE DOCUMENTS· 

!."Permits Division Policy Book", dated June 23, 1982. Table of 
Contents by- date and by subject only. Copies of individual documents 
may be obtained from Permits Division, OWEC. (EN-336). 

2. "Working Principles Underlying EPA's National 
Compliance/Enforcement Programs", dated November 22, 1983. :see 
GM-24 • 1 

3. "CLEAN WATER ACT COMPLIANCE/ENFORCEMENT. GUIDANCE . MiNuAL-11 ' dated May 
1985. Table of ·contents and Chapter Contents p~ges only. Copies of 
the manual or portions may be obtained from Pr~gra~ Dev~lopment and 

·Training Branch, 9ffice of Enforcement Policy· OE· (:BE-133·). 

4. "ENFORCEMENT MANAGEMENT SYSTEM GUIDE", dated February 27, 1986, 
(updates interim document dated September 27, 1,98_5). , T~ble of 
Contents and Chapters 1 and 2 only. 2 

' • 

5. "<:;eneral Enforcement Policy Compendium", updated December, 1988. 
Table of Contents and Topical Index Only. Contains policies numbered 
GM-1 thru GM-74. Copies of individual policies may be obtained from 
Legal Enforcement Policy Branch, Office of Enforcement Policy, OE 
(LE-130-A). 

6. Current and Future Fiscal Year Agency and Office of Water 
permitting and Enforcement Priorities. (See Section VII of this 
table.) · · 

7. "GUIDANCE FqR _OVERSIGHT OF NPDES PROGRAMS~'~-- _dat-ed May 1987. 
I 

8; "Action.Plan on·Pollution Prevention", dated April 13~ 1989. 

1 For information on obtaining copies of "GM" documents 
referenced in this Table of Contents, see General Enforcement 
Policy Compendium, Item I-5 of this Table of Contents. : 

2 For information on the method of obtaining copies of the 
documents noted in or omitted from this Table of Contents, please 
contact the Director of the Enforcement Division, Office of water 
Enforcement and Permits (EN-338). 
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II. NPDES PROGRAM: PRE-ENFORCEMENT / -~ 

A. SOURCES OF EFFLUENT LIMITATIONS AND OTHER R~OUIREMENTS 

1. "N.PDES Permit Authorization to Discharge", dated April 28, 
1976. 

2. "POTW Compliance with NPDES Permit Effluent Limitations", 
dated January 5, 1977 • 

. 3. "Confidentiality of NPDES Permit Appli¢ations" dated April 6, 
19i8 with at~~ched memorandum dated March 2~, 1978. 

4. "Certification and Permitting of Dischargers Located on 
Waters Forming Boundaries Between States", dated April 19, 1978. 

5. ·~~equest for a Legal Opinion-Inclusion of Compliance 
Sche~ules in Second Round Permits and Newly Issued Permits", 
dated Janua~y 19, 1979. -

6. "Policy for the Second Round Issuance of NPDES Industrial 
Permits", dated June 2, 1982. 

7. "Policy for the Development of Water Quality-Based Permit 
Limitations for Toxic Pollutants", dated February 3, 1984. (See 
also 49 FR 9016, March 9, 1984.). 

8. "Continuance of NPDES General Permits under the APA", dated 
January 16, 1984. 

9.. . Summaries of NPDES Permit Decisions·· by the Administrator and 
Judicial Officer (Issued irregularly. For copies of summaries, 
c9ntact the Permits Division, OWEC, EN-336). · 

10. "Training Manual for NPDES Permit Writers" dated May, 1987. 
Table of Contents only. Available from Permits Division, OWEC, 
(EN-336). 

B. INSPECTIONS 

1. "Visitor's Releases and Hold Harmless Agreements as a 
Condition to Entry to EPA Employees on Industrial 
Facilities",dated November 8, ·1912. See GM-1. 

2. "Conduct of.Inspections after the Barlow Decision dated 
April 11, 1979. See GM-5. 

3. "NPDES Compliance Sampling Inspec1:,ion Manual", dated October 
" 1979_. Table of Contents only. .._-:~;, ·. 

t.·! ··:~ 

,. 
i.;.. . ; 
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4. "Interim NPDES Biomonitoring Inspection Manual", dated 
October 1979. Table of Contents only. 

5. "NPDES Compliance Monitoring Inspector Training, with Modules 
on overview, Legal Issues, sampling Procedur~s, Biomonitoring, 
Laboratory Analyses Modules", dated 1988. Table of Contents of . 
individual modules only. 

6. "NPDES Compliance Evaluation Inspection Manual", dated· 
January 1981. Table of Contents only • 

. 7. "Neutral Inspection Plan for the NPDES Program", dated 
February 17, 1981. 

8. "NPDES INSPECTION STRATEGY AND GUIDANCE FOR PREPARING 
ANNUAL STATE/EPA COMPLIANCE INSPECTION PLANS", dated April 
1985 with transmittal dated April 16, 1985. 

9. "NPDES COMPLIANCE INSPECTION MANUAL", dated January, 1988. 
Table of Contents only. Replaces June, 1984 edition. 

10. "Use of the New NPDES Compliance Inspection Form", dated May 
14, 1985. 

11. Pretreatment Compliance and Audit Manual for Approval 
Authorities. See VI.B.24. 

12. "NPDES Compliance Flow Measurement Manual", dated September, 
1981. Table of Contents only. 

13. "Guidelines on Requirements for Exceptions for NPDES 
Inspector Training", dated January 28, 1990. Without· 
attachments. 

C. MEASURING COMPLIANCE/DATA PROCESSING 

1. "PERMIT COMPLIANCE SYSTEM DATA ENTRY, EDIT AND UPDATE MANUAL; 
INQUIRY USER 1 S GUIDE; PCS GENERALIZED RETRIEVAL MANUAL; 
EDIT/UPDATE ERROR MESSAGES," updated July, 1990. Table of 
Contents only. 

2. The "GREAT System" (General Record of Enforcement Actions 
Tracked), circa 1980. The GREAT System tracks EPA-issued 
Administrative Orders (AOs) and Notices of Violation issued from 
the commencement of the system until September 30, 1987. Requests 
for retrievals should be addressed to Mary Gair, OWEP, FTS 
475-8557. See also II.C.10. 

J.; "PCS Data Element Dictionary", updated July 2, 1990 and "PCS 
Codes and Descriptions Manual", updated June 9, 1989. Table of 
Contents only. 



4 

4. "NPDES Self-Monitoring·System User Guide", dated January 
1985. Table of Contents only. 

5. "Release and Description of Significant Violator Lists", 
dated March 8, 1984. · 

6. "PERMIT COMPLIANCE SYSTEM (PCS) POLICY STATEMENT", dated 
October 31, 1985. (appendices updated March 23, 1988) 

7. "GUIDANCE FOR PREPARATION OF QUARTERLY AND SEMI-ANNUAL 
NONCOMPLIANCE REPORTS", March 13, 1986, with .transmittal letter. 
Table of Contents. 

8. "Managers' Guide to the Permit Compliance System" June, 
1986. Table of Contents only. 

9. "Guide to PCS Documentation" June, 1986. Table of contents 
only. (Information only: no longer current). 

·10. "General Record of Enforcement Actions Tracked (GREAT) 
Conversion to Permit Compliance system (PCS)", dated July 24, 
1987. Supplements II.C.2. (Conversion completed prior to January 
1, 1988). 

11. "GUIDANCE FOR REPORTING AND EVALUATING POTW NONCOMPLIANCE 
WITH PRETREATMENT IMPLEMENTATION REQUIREMENTS", dated September, 
1987. 

12. "PCS PC PERSONAL ASSISTANCE LINK USERS GUIDE", updated 
December 21, 1988. Table of Contents only. 

III. ADMINISTRATIVE ENFORCEMENT 

A. ADMINISTRATIVE COMPLIANCE ORDERS. 

1. "Effect of Compliance with Administrative Orders", dated June 
29, 1984. 

2. "Use of Stipulated Penalties in Administrative Orders on 
Consent under the CWA", dated September 6, 1985. 

3. "Remittance of Fines and Civil Penalties" dated April 15, 
1985. See GM-38. 

4. "Recommended Format for CWA Section 309 Administrative 
Orders", dated July 30, 1985 (Incorporated in III.A.5). 

5. "REFERENCE DOCUMENT ON GUIDANCE AND PROCEDURES FOR 
ADMINISTRATIVE ORDERS ISSUED UNDER SECTION 309 OF THE CLEAN 
WATER ACT" dated September 26, 1986, Cover Memorandum, Table of 
Contents and Section I only. 
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6. "Relationship of Section 309(a) Compliance Orders to 
Section 309(g) Administrative Penalty Procedures", distributed 
August 28, 1987. This document is reproduced at III.B.3, of 
this compendium. 

B. ADMINISTRATIVE PENALTY ORDERS 

1. "Guidance on Class I Clean Water Act Administrative Penalty 
Procedures", dated July 27, 1987 and noted at 52 FR 30730 (August 
17 I 1987) • 

2. " Final Rules of Practice Governing the Administrative 
Assessment of Class II Civil Penalties under the Clean Water 
Act," issued June 12, 1990, effective July 12, 1990. Published 
at 55 F.R. 23838 (June 12). Replaces the Interim Final Rules 
dated August 10, 1987. 

3. "Relationship of Section 309(a) Compliance Orders to Section 
309(g) Administrative Penalty Proceedings", distributed August 
28, 1987. Includes transmittal memorandum covering items III.B.3 
through 11, this Compendium • 

. 4. "Guidance on Choosing Among Clean Water Act Administrative, 
Civil and Criminal Enforcement Remedies", distributed August 28, 
1987. 

5. "Guidance on State Action Preemption Civil Penalty Actions 
under the Federal Clean Water Act", distributed August 28, 1987. 

6. "Guidance on "Claim-Splitting". in Enforcement Actions under 
the Clean Water Act", distributed August 28, 1987. 

7. "Guidance on Retroactive Application of New Penalty 
Authorities under the Clean Water Act", distributed August 28, 
1987. 

8. "Guidance on Effect of Clean Water Amendment Civil Penalty 
Assessment Language", distributed August 28, 1987. 

9. "Addendum to the Clean Water Act Civil Penalty Policy for 
Administrative Penalties", distributed August 28, 1987. 

10. "Guidance on Notice to Public and commenters in Clean Water 
Act Class II Administrative Penalty Proceedings", distributed 
August 28, 1987. 

11. "Guidance Regarding Regional and Headquarters Coordination 
on Proposed and Final Administrative Penalty Orders on Consent 
under New Enforcement Authorities of the Water Quality Act of 
1987", distributed August 28, 1987. 
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12. "Us~ of Administrative Penalty O~ders (APO'S) in FY 89", 
dated March 13, 1990. This document is reproduced at VII.IS. 
below. 

IV. CIVIL LITIGATION 

A. GENERAL 

!."Professional Obligations of Government Attorneys", dated April 
19, 1976. See GM-2. 

2."General Operating Procedures for EPA's Civil Enforcement 
Program", dated July 6, 1982. See GM-12. 

3."Clearance of Significant Enforcement Pleadings", dated January 
. 25, 1983. 

4."Regional Counsel Reporting Relationship", dated August 3, 
1983. See GM-16. 

5."Implementing Nationally Managed or Coordinated Enforcement 
Actions", dated December 26, 1984. See GM-35. 

6."Guidance on Choosing Among .Clean Water Act Administrative, 
Civil and Criminal Enforcement Remedies", distributed August 28, 
1987. This document is reproduced at III.B.4., this compendium. 

7."Guidance on State Action Preemption Civil Penalty Actions 
under the Federal Clean Water Act", distributed August 28, 1987. 
This document is reproduced at III.B.5., this compendium. 

8."Guidance on "Claim-Splitting" in Enforcement Actions under the 
Clean Water Act", distributed August 28, 1987. This document is 
reproduced at III.B.6., this compendium. 

9."Guidance on Retroactive Application of New Penalty Autho;r:-ities 
under the Clean Water Act",· distributed· August 28, 1987. This 
document is reproduced at III.B.7., this compendium. 

10."Guidance on Effect of Clean Water Amendment Civil Penalty 
Assessment Language", distributed August 28, 1987. This document 
is reproduced at III.B.8., this compendium. 

11."Issuance of Guidance Interpreting 'Single Operational 
upset"', dated September 27, 1989. 

B. ENFORCEMENT CASE MANAGEMENT PROCEDQRES 

l."MEMORANDUM OF UNDERSTANDING BETWEEN THE DEPARTMENT OF JUSTICE 
AND THE ENVIRONMENTAL PROTECTION AGENCY", dated June 15, 1977. 
See GM-3. (Amended by IV.B.29) 

·--~ 
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2."Memorandum of understanding Between the U.S. Coast Guard and 
the Environmental Protection Agency" dated August 14, 1979. 
outdated (See this index,- section VI.C.5.). 

3."Allocation of Litigation Responsibilities-Between Regional and 
Headquarters Components of Office of General Counsel", dated 
December 14, 1979. 

4."Contacts with Defendants and Potential Defendants in 
Enforcement Litigation", dated October 7, 1981. See GM-6. 

5."Quantico Guidelines for Enforcement Litigation", dated April 
8, 1982. See GM-8. 

6."Section Directives Concerning 60 Day Report and Processing New 
·Referrals", dated June 22, 1982. 

7."Request to Department of Justice to Withhold-Action in 
Referred Cases", dated September 3, 1982. 

8."Case Referrals for Civil Litigation", dated September 7, 1982. 
See GM-13. 

9."Procedure for Withholding filing of Referred Cases", dated 
September 8, 1982. 

10."Clearance of Briefs and Significant Pleadings", dated Octob!lllllll' 
27, 1982. 

11."Civil Litigation Referral Packages", dated December 2, 1982. 

12."Headquarters Review of Pleadings", dated December 2, 1982. 

13."Responsibility for Handling Judicial Appeals Arising Under 
EPA's Civil Enforcement Program'~, dated December 14, · 1982. · 

14."Deferral in Filing Cases at the Request of EPA Attorneys", 
dated January 31, 1983. 

15. "Case Management Procedures for Civil Water Referrals", dated 
March 28, 1983. 

16. "Program Concurrence on Civil Referrals", dated July 20, 
1983. 

17. "Program Review of Civil Water Cases", dated July 20, 1983. 

18. "DIRECT REFERRAL MEMORANDUM", dated September 29, 
1983.(Amended by IV.B~29) 

19. "Implementation of Direct Referrals for Civil Cases", dated 
November 28, 1983. See GM-18. 
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20. "Guidance on Evidence Audit of Case Files", dated December 
30, 1983. See GM-20. 

21. "Headquarters Review and Tracking of ~ivil Referrals", ·dated 
March !3 1 1984. 

22. "Delegation of Authorities to the Deputy Administrator", 
dated March 19, 1984. 

23. "Races to the Courthouse", dated March 20, 1984. 

24. "Guidance for Enforcing Federal District Court Orders", dated 
May 8, 1984. This document is reproduced at Section IV D.l., 
this compendium. 

-25. "Guidance on Counting and Crediting Civil Judicial 
Referrals", dated June 15, 1984. See GM-29. 

26. "Revised Regional Referral Package Cover Letter and Data 
Sheet" dated May 30, 1985. See GM-40. 

27. "FORM OF SETTLEMENT OF CIVIL JUDICIAL CASES", dated July 24, 
1985. See GM-42. 

28. "Direct Referrals Clean Water Act - 'No Permit' cases", dated 
September 11, 1985. 

29. "Direct Referrals", dated August 28, 1986. 

30. "Expanded Civil Judicial Referral Procedures", dated August 
28, 1986. See also GM-50. 

31. "EPA Policy on the Inclusion of Environmental Auditing 
Provisions in Enforcement Settlements", dated November 14, 1986; 
See GM-53. Supplements GM-17. 

32. "Interim Guidance on Joining States as Plaintiffs," dated 
December 24, 1986, as corrected February 4, 1987. 

33. "Expansion of Direct Referral Cases to the Department of 
Justice", dated January 14, 1988. See GM-69. 

34. "Deiegation of Concurrence and Signature Authority", dated 
January 14, 1988. See GM-70. 

35. "Enforcement Docket Maintenance", dated April 8, 1988. 

36. "Process for Conducting Pre-Referral Settlement Negotiations 
on Civil Judicial Enforcement Cases", dated April 13,1988. See 
GM-73. 
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37. "Criteria for Active OECM Attorney Involvement in Cases", 
dated May 22, 1988. 

38. "Withdrawal of Referrals and Issuance of 'Hold' Letters", 
-dated February 24, 1989. 

39. "Agency Judicial Consent Decree Tracking and Follow-up 
Directive", dated January 11, 1990. Attached to IV.D.4. this 
compendium. 

C. PENALTIES AND TERMS OF SETTLEMENT 

1 •. "Civil Penalty Policy", dated July 8, 1980 (for reference 
only). 

2. "GUIDANCE FOR DRAFTING JUDICIAL CONSENT DECREES", dated 
October 19, 1983. See GM-17. 

3. "New civil Penalty Policy", dated February 16, 1984. See 
GM-21. 

4. "A Framework for Statute Specific Approaches to Penalty 
Assessment", dated February 16, 1984. See GM-22. 

5. "GUIDANCE FOR CALCULATING ECONOMIC BENEFIT OF NON-COMPLIANCE 
FOR A CIVIL PENALTY ASSESSMENT", dated November 5, 1984. See 
GM-33. 

6. ·"Penalty Calculations Compliance Schedule for Pretreatment 
Enforcement Initiative", dated February 19, 1985. (See Also 
IV.C.10) 

7. "Enforcement Settlement Negotiations", dated May 22, ·1985. See 
GM-39. 

8. "Headquarters Approval of Proposed Civil Penalties", dated May 
31, 1985. 

9. "Division of Penalties with State and Local Governments", 
dated October 30, 1985. 

10. "CLEAN WATER ACT CIVIL PENALTY POLICY", dated February 11, 
1986. Also see Addendum at III~B.9. 

11. "Letter of the Administrator to James Borberg, President of 
the Association of Metropolitan Sewerage Agencies", (concerning 
penalties against municipalities), dated October 21, 1986. 

12. "Guidance on Calculating after Tax Net Present Value of 
Alternative Payments", dated October 28, 1986. See also GM-51. 
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13. "Guidance on determining Violator's Ability to Pay a Civil 
Penalty", dated December 16, 1986. See GM-56. 

14. "Addendum to the Clean Water Act Civil Penalty Policy for 
Administrative Penalties", distributed August,· 1987. (This 
document is reproduced at III.B.9., this compendium). 

15. "November 4, 1987 Congressional Testimony on Proposed 
Amendments to the Clean Water Act", dated November 24, 1987. 
Includes DOJ and EPA Testimony on "Environmental Improvement 
Projects". · 

16. "GUIDANCE ON PENALTY CALCULATIONS .FOR POTW FAILURE TO 
IMPLEMENT APPROVED LOCAL PRETREATMENT PROGRAMS", dated December 
22; 1988. Displayed at VI.B.30. 

17. "Guidance on the Distinction Among Pleading, Negotiating and 
litigating Civil Penalties for Enforcement Cases under the Clean 
Water Act", dated January 19,1989. 

18. "Use of Stipulated Penalties in EPA Settlement Agreements", 
dated January 11, 1990. 

19. "Multi-Media Settlements of Enforcement Claims", dated 
February 6, 1990. 

20."Documenting Penalty Calculations and Justifications in EPA 
Enforcement Actions", dated August 9, 1990. 

D. ENFORCING JUDGEMENTS AND DECREES 

1. "Guidelines for Enforcing Federal District Court Orders", 
dated April 18, 1984. See GM-27. 

2. "Procedures for Assessing Stipulated Penalties", dated January 
11, 1988. See GM-67. 

3. "Guidance on Certification of Compliance with Enforcement 
Agreements", dated July 25, 1988, see GM-74. 

4. "Manual on Monitoring and Enforcing Administrative and 
Judicial Orders", dated F~bruary 6, 1990. Transmittal 

. Memorandum, Summary Introduction, and Table of Contents only. 

5. "Agency Judicial Consent Decree Tracking and Follow-up 
Directive", dated January 11, 1990. 
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V. CRIMINAL LITIGATION/ENFORCEMENT3 

1. "Agency Guidelines for Participation in Grand Jury Investigations", 
dated April 30, 1982. See GM-9. 

2. "Criminal Enforcement Priorities for the EPA", dated October 12, 
1982. See GM-14. 

3. "Analysis of Existing Law Enforcement Emergency authorities", 
dated March 6, 1984. 

4. "Guidelines on Sampling, Preservation, and Disposal of Technical 
Evidence in Criminal Enforcement Matters", dated April 18, 1984. 

5. "Guidance Concerning Compliance with the Jencks Act", dated 
November 21, 1983. See GM-23. Superseded and replaced by V.8. below. 

6. "Policy and Procedure on Parallel Proceedings at the EPA", dated 
January 23, 1984. See GM-30. Superseded. 

7. "The Use of Administrative Discovery Devices in the Development of 
Cases Assigned to the Office of Criminal Investigations", dated 
February 16, 1984. See GM-36. SupP-~;;eded. 

8. "Guidance concerning compliance with the Jencks Act" dated March
1 

8, 1984. 

9. "Functions and General Operating Procedures for the Criminal 
Enforcement Program", dated January 7, 1985. See GM-15. 

10. "The Role of EPA Supervisors during Parallel Proceedings", dated 
March 12, 1985. See GM-37. Superseded. 

11. "Environmental Crimin.al Conduct Coming to .the Attention of Age~cy 
Officials and Employees", dated September 21, 1987. 

12. "Procedures for Requesting and Obtaining Approval of Parallel 
Proceedings", dated June 15, 1989. Excludes attachment entitled 
"Guidelines on Investigative P.rocedures for Parallel Proceedings". 

13. "Revised EPA Guidance for Parallel Proceedings", dated June 21, 
1989. This document together with V.12. above, supersedes and 
replaces the documents at V.6.,V.7., and v.10. This document is 
supplemented by the document at V.14. 

3 Memoranda in ·this Section are particularly germane to 
water enforcement and do not comprise a comprehensive listing of 
all criminal enforcement policies. 
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14. "Supplement to Parallel Proceedings Guidance and Procedures for 
Requesting and Obtaining Approval of Parallel Proceedings", dated July 
18, 1990. 

VI. SPECIALIZED ENFORCEMENT TOPICS 

A. NATIONAL MQNICIPAL POLICY 

1. "Municipal Enforcement Case Requirements", dated December 14, 
1982. 

2. "CWA Municipal Enforcement cases", dated January 3, 1983. 

3. NATIONAL MUNICIPAL POLICY, 49 FR 3832 (January 30, 1~84). 

4. "Municipal Enforcement: The Financial Ability Question", dated 
February 11, 1984. 

5. "financial Capability Guidebook", dated March 1984. (Table of 
Contents only) · 

6. "Eligibility for Variances under Section 301(i)(l) of the 
CWA", dated April 11, 1984. 

7. "REGIONAL AND STATE GUIDANCE ON THE NATIONAL MUNICIPAL 
POLICY", dated March, 1984. 

8. "Available Techniques for Obtaining Compliance with National 
Municipal Policy by Unfunded POTWs Requiring Construction", dated 
September 13, 1984. 

9. "Finance Manual for Wastewater Treatment Systems"; dated April 
1985. (Table of Contents only) 

10. "NATIONAL MUNICIPAL POLICY IMPLEMENTATION", dated April 1,, 
1985. 

11. "NATIONAL MUNICIPAL POLICY IMPLEMENTATION", dated April 12, 
1985. 

12. Letter to House of Representatives from EPA regarding the 
NMP with Congressional Record materials attached, dated July 22, 
1985. 

13. "IMPLEMENTATION OF THE NMP", dated July 24, 1985. 

14. "Relationship Between the National Municipal Policy·and 
construction Grants Extending Beyond FY 1988 11 , dated July 26, 
1985. (See also number 12 above for a copy of the letter 
referenced in this document) 
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15. Speech by Assistant Administrator, OECM to Association of 
Metropolitan Sewerage Agencies, dated August 8, 1985. 

16. "HIGHLIGHTS FROM DECIDED AND SETTLED CASES UNDER THE NMP", 
dated August 27, 1985. 

17. "DEADLINES AND THE NATIONAL MUNICIPAL POLICY", dated January 
30, 1986. 

18. "Letter of the Administrator to James Borberg, President of 
the Association of Metropolitan Sewerage Agencies", (concerning 
_penalties against municipalities), dated October 21, 1986, (See 
No. IV.C.11 this Compendium). 

19. "National Municipal Policy Litigation," dated December 23, 
1986 •. 

20. "Interim Guidance on Joining States as Plaintiffs," dated 
December 24, 1986, as corrected February 4, 1987. Reproduced at 
IV.B.32., this compendium. 

21. "National Municipal Policy Enforcement", dated September 22, 
1987, with attachment. 

22. PRESS BRIEFING MUNICIPAL COMPLIANCE WITH THE CLEAN WATER 
ACT", dated July 27, 1988. Selected portions. 

B. PRETREATMENT 

1. "Coordination Between Regional Enforcement and Water Programs 
Personnel in Implementing the National Pretreatment Program", 
dated November 29, _1978. 

2. "Incorporation of Pretreatment Program Development Compliance 
Schedules into POTW NPDES Permits", dated January 28, 1980. 

3. "Statutory Deadlines for Compliance by Publicly Owned 
Treatment Works Under the CWA", dated March 4, 1983. 

4. "Example Language for Modifying NPDES Permits for Pretreatment 
Program Approval", dated September 22, 1983. 

5. "Procedure Manual for Reviewing a POTW Pretreatment Program 
Submission", dated.October 1983. Table·of Contents only. 

6. "GUIDANCE MANUAL FOR POTW PRETREATMENT PROGRAM DEVELOPMENT", 
dated October 1983. Table of Contents only. · 

7. "Guidance Manual for Electroplating and Metal Finishing. 
Pretreatment Standards", dated February 1984. Table of Contents 
only. 
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8. "Implementation of Pretreatment Standards While Litigation 
Continues", dated May 2, 1984. 

9. "Guidance Manual for Pulp, Paper, and Paperboard and Builder's 
Paper and Board Mills Pretreatment Standards", dated July 1984. 
Table pf Contents only. 

10. "Guidance to POTWs for Enforcement of Categorical Standards", 
dated November 5, 1984. 

11. "POTW PRETREATMENT MULTI-CASE ENFORCEMENT INITIATIVE", dated 
December 31, 1984. Attachments A and B excluded. 

12. "EXAMPLE PERMIT LANGUAGE REQUIRING POTWS TO IMPLEMENT 
PRETREATMENT PROGRAMS", dated February 22, 1985. 

13. "Guidance on Enforcement of Prohibitions Against Interference 
and .Pass Through", dated May 3, 1985. 

14. "Obtaining Approval of Remaining Local Pretreatment 
Programs--second Round Referrals of the Municipal Pretreatment 
Enforcement Initiative", dated June 12, 1985. (Categorization of 
POTWs within Regions excluded) 

15. "Applicability of Categorical Pretreatment standards to 
Industrial Users of Non-Discharging POTWs", dated June 27, 1985. 

16. "Guidance Manual for Preparation and Review of Removal Credit 
Applications", dated July 1985. Table of Contents only. 

17. "Local Limits Requirements for POTW Pretreatment Programs", 
dated August 5, 1985. 

18. "Guidance Manual for Iron and steel Manufactµring 
Pretreatment Standards", dated September 1985. Table of Contents 
only. 

19. "Guidance Manual for the Use of Production-Based Pretreatment 
Standards and the Combined wastestream Formula", dated September 
1985. Table of Contents only. 

20. "Guidance Manual for Implementation of Total Toxic Organics 
(TTO) Pretreatment Standards", dated September 1985. Table of 
Contents only. 

21. "GUIDANCE ON OBTAINING SUBMITTAL AND IMPLEMENTATION OF 
APPROVABLE PRETREATMENT PROGRAMS", dated September 20, 1985. 

22. "CHOOSING BETWEEN CLEAN WATER ACT § 309(b) and 309(f) AS A 
CAUSE OF ACTION IN PRETREATMENT ENFORCEMENT CASES", dated 
September 20, 1985. 

........ ... 
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23. "RCRA Information on Hazardous Wastes for Publicly owned 
Treatment Works", dated September 1985. Table of Contents only. 

24. "Pretreatment Compliance Inspection and Audit Manual for 
Approval Authorities", dated July, 1986. ·Tabl~ of Contents.only. 

25. "Pretreatment Compliance Monitoring and Enforcement Guidance" 
(for Publicly Owned Treatment Works) dated July, 1986 (Printed 
September, 1986). Table of Contents only. 

26. "Interim Guidance on Appropriate Implementation Requirements 
in Pretreatment Consent Decrees," dated December 5, 1986. 
Attachments excluded. 

27. "Guidance for Reporting and Evaluating POTW Noncompliance 
with Pretreatment Implementation Requirements", dated September, 
1987. (This document is reproduced at II.C.11 of this 
compendium) • 

28. "Guidance Manual on the Development and Implementation of 
Local Discharge Limitations Under the Pretreatment Program", 
dated November 1987. Indices and Tables of Content, only. 

29. "GUIDANCE ON BRINGING ENFORCEMENT ACTION AGAINST POTW'S FOR 
FAILURE TO IMPLEMENT APPROVED PRETREATMENT PROGRAMS", dated 
August 4, 1988. 

30. "GUIDANCE ON PENALTY CALCULATIONS FOR POTW FAILURE TO 
IMPLEMENT APPROVED PRETREATMENT PROGRAMS", d"ated December. 22, 
1988. 

31. "ENFORCEMENT INITIATIVE FOR FAILURE TO ADEQUATELY IMPLEMENT 
APPROVED LOCAL PRETREATMENT PROGRAMS", dated F~bruary 1, 1989. 

32."Guidance For Developing Control Authority Enforcement 
Response Plans", dated September, 1989. Table of Contents only. 

33."FY 1990 Guidance for Reporting and Evaluating POTW 
Noncompliance with Pretreatment Implementation Requirements", 
dated September 27, 1989. 

C. SECTION 3114 

1. "Oil Spill Enforcement", dated January 8, 1974. outdated. 

• Recent passage of the Oil Pollution Act of 1990 has 
rendered all but one of the documents in this section outdated. 
The outdated documents are so marked. 
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2. ''Civil Penalties Collected for Vi6lations of 40 C.F.R. Part 
112" - Transmittal to USCG Districts of Deposit in Revolving Fund 
Account, dated December 24, 1974. outdated. 

3. "Spill Prevention Control and Countermeasure (SPCC) Plan 
Progra:m", dated April 23, 1975. outdated. 

4. "Penalty As~essment Procedures under Section 3ll(j)(2)", dated. 
March 29, 1976. outdated. 

5. "Memorandum of Understanding Between the U.S. Coast Guard and 
the EPA", dated August 24, 1979. outdated. 

6. "Jurisdiction over Intermittent Streams under § 311 of the 
CWA", dated March 4, 1981. 

7. "EPA Authority to Seek Court Imposed Civil Penalties Under 
Section 31l(b)(6) of the CWA", dated November 19, 1984. 
outdated. 

D. CITIZEN SUITS 

1. "EPA Response to Citizen Suits", dated July 30, 1984. 

2. "Clean Water Act Citizen Suit Issues Tracking System", dated 
October 4, 1985. 

3. "Notes on Section 505 CWA Citizen Suits," dated February 3, 
1986. 

4. "Clean Water Act Section 505: Effect of Prior Citizen Suit 
Adjudications or Settlement on the United States Ability to Sue 
for same violations", dated June 19, 1987. 

5. "Procedures for Agency Responses to Clean Water Act·citizen 
Suit Activity dated June 15, 1988. 

E. SECTION 404 

1. "EPA Enforcement Policy for Noncompliance with Section 404 of 
the FWPCA", dated June 1, 1976. 

2. Letter from Attorney General to Secretary of the Army 
regarding Section 404 of the CWA dated September 5, 1979. 

3. "Enforcement of Section 404 of the CWA", dated November 25, 
1980. 

4. "Enforcement Authority for Violations of Section 404 of the 
Clean Water Act", dated November 7, 1980. 

.-.. 
! : ": 

--,,-·-·· 
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5. "Guidelines for Specification of Disposal Sites for Dredged 
Fill Material", Federal Register Notice, Volume 45, No. 249, 
dated December 24, 1980. 

6. "CWA Section 404 Administrative Orders.for Removal or 
Resto~ation",dated May 20, 1985. 

7. Memorandum· of Agreement Between the Department of the Army 
and the Environmental Protection Agency Concerning Regulation of 
Solid Waste Under the Clean Water Act, dated January 23, 1986, 
effective date April 23, 1986. 

8. "MEMORANDUM OF AGREEMENT BETWEEN THE DEPARTMENT OF THE ARMY. 
AND THE ENVIRONMENTAL PROTECTION AGENCY CONCERNING FEDERAL 
ENFORCEMENT OF THE SECTION 404 PROGRAM OF THE CLEAN WATER ACT", 
dated January 19, 1989, with collateral agreements concerning 
previously-issued Corps Permits Geographic Jurisdiction and 
Section 404 (f) exemption issues. 

9. "Clean Water Act Section 404 Jurisdiction over Isolated 
Waters in Light of Tabb Lakes v. United States," dated January 
25,1990. 

F. CONTRACTOR LISTING 

1. "Guidance for Implementing EPA's Contractor Listing 
Authority", dated July 18, 1984. See GM-31. (Superseded by F.4, 
below) 

2. "Implementation of Mandatory Contractor Listing", dated August 
8, 1984. See GM-32. 

3. "Policy on Implementing Contractor Listing Program", dated 
August 27, 1985. (deleted - Dr~ft Policy only) 

4. "Guidance on Implementing the Discretionary Contractor Listing 
Program", dated November 26, 1986. See GM-53. 

G. FEDERAL FACILITIES 

1. "Federal Facilities Compliance", dated January, 1984. 
superseded by VI.G.2. 

2. "FEDERAL FACILITIES COMPLIANCE STRATEGY", dated November,· 
1988. See ·GM-25(revised). 

H. OVERSIGHT AND STATE PROGRAM COORDINATION 

1. "Implementing State/Federal Partnership in Enforcement: 
State/Federal Enforcement Agreements", dated June 26, 1984. 
Superseded by H.3, below. 
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2. Policy on Performance-Based Assistance, dated May 31, 1985. 

3. "Revised Policy Framework for State/EPA Enforcement 
Agreements", dated August 25, 1986 ( Supers·ede.s H.1). See also 
GM-41,.revised. · 

I. PROVIDING ENFORCEMENT INFORMATION TO OUTSIDE PARTIES 

1. "Policy Against No Action Assurances", dated November 16, 
1984. See G.M.-34. 

2. "Enforcement Document Release Guideline", dated September 16, 
1985. See G.M.-43. 

3. "Policy on Publicizing Enforcement Activities", dated November 
21, 1985. Modified by I.5, below. 

4. "Memorandum to General Counsels" (Concerning FOI requests 
pertaining to subjects involved in ongoing or anticipated· 
litigation), dated March 27, 1986. 

5. "Addendum to GM-46: Policy on Publicizing Enforcement 
Activities", dated August 4, 1987. (Contains discussion on 
explaining differences between initial penalty demands and final 
penalty) 

J. TOXICS/TOXICITY CONTROL 

1. "Policy for Development· of Water Quality-Based Permit 
Limitations for Toxic Pollutants", dated February, 1984. See 
II.A.7. 

2. "WHOLE EFFLUENT TOXICITY BASIC PERMITTING PRINCIPLES AND 
ENFORCEMENT STRATEGY", Dated January 25, 1989. Includes 
Compliance monitoring and Enforcement Strategy, dated January 19, 
1989. 

3."Qual.ity Assurance Guidance for Compliance Monitoring in 
Effluent Biological Toxicity Testing", dated March 7, 1990. 

VII. ANNUAL DOCUMENTS AND SHORT-TERM INITIATIVES 

1. "EPA AGENCY OPERATING GUIDANCE - FY 1986-1987 11
, dated February 

1985. EXPIRED. 

2. "FY86 GUIDANCE FOR OVERSIGHT OF NPDES PROGRAMS", dated June 
28,1985. EXPIRED. 

3. "NATIONAL MUNICIPAL POLICY ENFORCEMENT INITIATIVE", dated August 9, 
1985. Attachments. excluded. 

,, 
I 
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4. "A GUIDE TO THE OFFICE OF WATER .ACCOUNTABILITY SYSTEM AND MID-YE~ 
EVALUATIONS", dated September, 1985. EXPIRED. 

5. "EPA AGENCY OPERATING GUIDANCE - FY 1987, dated March 1986". 
EXPIRED. 

6. "A GUIDE TO THE OFFICE OF WATER ACCOUNTABILITY SYSTEM AND MID-YEAR 
EVALUATIONS-FISCAL YEAR 1987", dated March 1986. EXPIRED. . 

7. "FY87 GUIDANCE FOR OVERSIGHT OF NPDES PROGRAMS", dated April 18, 
1986. EXPIRED. 

8. "EPA Agency Operating Guidance- FY 1988" dated March, 1987. 
Selected portions only. EXPIRED. 

9. "GUIDANCE FOR OVERSIGHT OF NPDES PROGRAMS", dated May, 1987 (This 
document is reproduced at I.7., This Compendium). 

10. "Guidance for the FY 1988 State/EPA Enforcement Agreements 
Process", dated April 31 (sic), 1987. EXPIRED. 

11. "A GUIDE TO THE OFFICE OF WATER ACCOUNTABILITY SYSTEM AND MID-YEAR 
EVALUATIONS, FISCAL YEAR 1988 11 , dated May, 1987. Selected portions 
only. EXPIRED. 

12. "FY 1988 OFFICE OF WATER OPERATING GUIDANCE", dated June, 1987. 
Selected portions only. EXPIRED. 

13. "FY 1989 OFFICE OF WATER OPERATING GUIDANCE", dated May, 1988. 
Selected portions only. 

14.· "A GUIDE TO THE OFFICE OF WATER ACCOUNTABILITY SYSTEM AND MID
YEAR EVALUATIONS, FISCAL YEAR 1989 11 , dated March, 1988. Selected 
portions only. 

15. "Guidance for the FY 1989 State\EPA Enforcement Agreement· 
Process", dated June 20, 1988. See GM-57. 

16. "FY 1990 OFFICE OF WATER OPERATING GUIDANCE", dated March, 1989. 
Selected portions only. 

17. "A GUIDE TO THE OFFICE OF WATER ACCOUNTABILITY SYSTEM AND MID
YEAR EVALUATIONS,FISCAL YEAR 1990", dated March, 1989. Selected 
portions only.· 

18. "Use of Administrative Penalty Order (APO's) in FY 89", dated 
March 13, 1990. Without Attachments. 

19. "CWA Civil Judicial and Administrative Penalty Practices Report 
for FY89". 
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20. "FY 1990 Guidance for Reporting and Evaluating POTW Noncompliance 
with Pretreatment Implementation Requirements", dated September 27, 
1989. 





i. INTRODUCTION 

This Clean Water Act Compliance/Enforcement Compendium is a 
compilation of operative policies, guidance and staff manuals/ 
instructions which relate specifically to·compliance and 
enforcement activities under the Clean Water Act (CWA). This 
Compendium is designed for use by Agency personnel and replaces 
"Water Compliance/Enforcement Guidance Manual - Compendium ·of 
Operative Policies (jointly issued by the Office of· Water and the 
Office of Enforcement and Compliance Monitoring on April 23, 
1984). The Compendium reflects a thorough search of relevant 
materials issued through December, 1985, but also lists key 
documents issued as recently as March, 1986. 

The Compendium is divided into seven principal categories 
with several of the categories further divided. Section I incor
porates the Table of Contents for several general reference 
documents -- including the "General Enforcement Policy Compendium" 
which. contains policies applicable to all enforcement programs 
within the Agency and the "Permits Division Policy Book". Section 
I also includes the Enforcement Management System Guide, which is 
relevant to all aspects of the National Pollutant Discharge 
Elimination System (NPDES) compliance monitoring and enforcement 
program. Key documents from these other compendia are listed 
separately in Sections II through yr. Section II 'includes docu
ments which address NPDES compliance monitoring and, as mentioned 
above, includes some documents indexed in the "Permits Division 
Policy Book" which describe the establishment of permit limita
tions and requirements. Sections III and IV identify procedures 
for formal Federal administrative enforcement (III) and civil 
enforcement (IV) in cases of non-compliance. Section V lists a 
number of Agency policies relating to criminal enforcement; 
Section VI lists policies and materials on specific topics (e.g., 
National Municipal Policy, Pretreatment, etc.) under NPDES and 
non-NPDES compliance and enforcement; and Section VII covers 
policy documents which are issued annually or support short-term 
initiatives (e.g., Agency Operating. Guidance). 

Within each subdivision -~ or where there is no subdivision, 
within each section -- materials are listed in chronological . 
order. Documents which are considered to be most significant 
and most frequently used are CAPITALIZED. · 

The Table of Contents of this Compendium also serves as the 
index of statement of policy and interpretation of CWA compliance 
and enforcement activities of the Office of Enforcement and 
Compliance Monitoring (OECM) and the Office of Water Enforcement· 
and Permits (OWEP) which may be made available for public use in 
accordance with Section (a)(2) of the Freedom of Information Act, 
5 u.s.c. §552. Certain staff manuals and instructions to staff are 
included. In addition, a.s a means of providing a complete back
ground, the Table of Contents cross references relevant documents, 
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including explanatory materials prepared for the regulated public, 
which aid the user _to understand EPA's Clean Water Act compliance 
and enforcement· process.es. 

The Compendium will be revised annually. Although every 
effort has been made to include all applicable documents, some 
may have been missed. If additional appropriate documents are 
brought to the Agency's attention, they will be added to the 
Policy Compendium when it is next revised.· Of course, as new 
policies, guidances, and memoranda are issued, these will be 
added during the annual update. 
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I.1. 

"Permits Division Policy Book", dated June 23, 1982. Table of Contents by 
date and by subject only. Copies of individual documents may be obt~irted 
from Permits Division, OWEP. (EN-336). 

_,...... --· . { ) -+ 
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?ecnits Oivision PolicyvBook.Opdate 

OFFICE OF 
WATER 

Ma=tha G. Prothro, Director ·C"\.. '~ ~...e~ r-.. 
?e:mits Division C :C:N-336) \ ~ - < '-1 

Re;ional Water Management Division Di=ectors 
~egional Pe::uit 3ranch Chiefs 
N?D~S State Di:ectors 

!n 1981 we.distri~utec a ?e::nits ~ivision Policy Book-. 
w~i:h provicec a co:n~i!ation of cur=e~t pclicies and ;uicance 
=.a :e:-·ial for yol.!r re:erence. We have re.viewed and upda tee the 
con~en~s of the ?olicy Book. Several outdated N?DES items should 
be deleted and nine mo:e recent issuances should be inclucec. 
Also, we a:-e no lcn;e:- inclucing RC?..A materials in this 
::::n?ila <:ion. 

Attachments l and 2 show additions and deletions by thei:
su~ject he:ci~~s. We will maintain a. historical ~ile o: the 
·cele~ec policy ;uida!'lce mate:-ials. For your convenience I a.-n 
also ~rovi~i!'l; copies of the nine adcitions anc ne~ chronological 
and s~bject indices • 

. we \i1i 11 !COnt.inue to provide ·perioci·c .. u?da 4:eS i4:0 .. _t.!)e ·?e:-::ii t.S 
~ivision Poli:y .3ook. Your comments anc -su;;es°'ions :.:.o:- .i:r.:;:=ovi:); 
~he use:ulness of this book a=e welcome. 





AdC:itjons 

,. A~~~~istr!!ive Guidanc! 

A.. Fo~s 

* 
Application Forms 1 and 2 c 

. 
* * 

IV. Legal Interpretation and Information Memos 

111' * * 
N?DES ?erntit Issuance for Iron and 

Steel Industry 
Use of "Oraft Supplement to.Develop-

ment Doc~~ent for Effluen:·Lirnitations 
Guideli·nes and New Source Performance 
Standards for the Phosphorous Derived 
Chemicals Segment of the ?hosphate 
Manufac~uring Point Source Categoryu 
(October 1977) in Writing N?DES Permits 

SC'i Permitting 
N?DES ?errni-; Issuance for ?ulp and Paper 

Faci1ities with BCT Limita:ions :o 
Other Facilities 

Status cf the Major NPDES Industrial 
Perrni ts Li st 

* 111' * * 

V. Second Rounc Permits: 

Poiicy for the Second Round Issuance 
cf N?OES Indus:ri al Penni ts 

v:. iechnical Gui.dance: 

Ou~er Continental Shelf Coordination 
· Committee 

Application of the NPDES General 
Per::it Program to Offshore Oil 
and Gas Facilities 

12/10/80 

5/15/81 

l/18/82 
11/2/81 

5/15/81 

12/10/81 

6/02/82 

6/6/80 

7 /30/81 

n-80-18 

n-Sl-3 

n-82-1 
· n-81-4 

n-Sl-5 

n-81-S 

n-82-2 

n-80-19 

n-81-7 
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De1ea;ior.s 

T~:1e 

· ~e;u1a:~on Procedures 

A. ECSLs :~ 

-... 

Procedures for Issuance of 
ECSLs 

Enforcement Actions Against 
Funded Municipal Dischargers 

Enf~rcement Actions where an 
Industrial Cisc.ia1"9er Fails to 
Meet 7/1/77 Deadline 

Questions re: ECSLs 
Additional Questions re: '£CSLs 
us·e of ECSLs Past 7 /l /77 
Enforcement Po1 icy and Use of 

EGSLs for POiWs 

* • • 

Clean Water Ac4; Extensions and 
Modifications: 

M~ni:i pal Pe!"'i.ii": E.xtensior.s u-nder 
Sec-:icn 301(i) 

* ' 

Fede~a1/S:ate ~e1ationships 

n. Resour:e Ccnserva:ion and Recovery Act:. 

Establishment of RCRA "Program 
Im;lementation Guidance System 
(? i Gs) " 

. Interim Authorization of Programs 
Based on Emergency State 
Regulations 

Requirement that State-Permitted 
Hazardo~s Waste Facilities have 
"Interim Stat:us" 

·Short-Tenn Financial Assistance for 
State E.x~ected to Receive 
A~thorization before 1/1/81 

ihe Use of State Permitting Syst~~s. 
D~ring Phase ! Interim Authorization 
which are not Based on Explicit 
Regulatory Standards 

Date -

6/03/75 

6/03/76 

"6/03/76 
lZ/10/76 

-4/01/77 
5/11/77 

6/ZZ/77 

4/19/78 

'10/03/SO 

10/03/80 

10/03/80 

10/03/80 

10/17/80 

Per:ni4; ?:-ogr?:: 
Code 

. n-76-2 

n-76-3 

n~76-4 
n-76-13 
n-77-3 
n-77-9 

n-i7-1 l 

n-iS-3 

. P IG~·ec-1 

·P!G-80-2 

PIG-80-3 

.?!G-a0-4 

?.,. -.. ,. l 
!02-0 -
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ii tl e 

Fe~eral Reqister Notice of Public 
Hearing an= Cor.:ment ?eriod on 
Sta~e Applications for Interim 
Authcri:a:ion 

- ' -

Effec: of RCRA Regulations Changes 
on ?hasa I Interim Authorization 
Approval 

.Oelisting of Wastes ·by Authorized 
States · 

Used Oil Recycling Act or" 1980. 
State Regulation of Federal Agencies 

For purposes of In~erim 
Authorization 

Fi.nal Oetenninations on State 
Applica~ions for Interim 
Aut.horization: Action Memoran
d~m & Fede~al Register Notice 

?rog~~~ !mplernentation Guidance 
on Issuance of Provisional 
E?A ·Identification Numbers 

Effect of E?A' s Memorandum of 
Understanding With the Oept. 
of Trans~ortation on Activities 
in States with Cooperative 
Ar-rangements 

T~ansfer·of Modification and Pennit 
Application Information to States 

Involvement of States without.Phase 
I! !nter-im Authoriza:ion in RCRA 
Penni t-: i ng 

* 11' 

v. Second Round Pel'"'mits: 

x:. ~C~A: 

Reissuing N?OES Permits to Sources 
Affected by-the NROC Consent Decree 

Po1icies for Reissuing Industrial 
N?DES Permits 

Writing NPDES BAT Permits in the 
Absence of· ?t"'omul gated Effluent 
Guidelines · 

Revised NPOEs· Second Round Permits 
?ol icy 

* * •· * 

P.C~~ ?e:-rnit. Prior-i4; es Guidance 
R~~.:. Emergency ?e~ t Guicance 

10/30/80 

10/30/80 

10/31/80 
11/14/80 

11/14/80 

lZ/1/80 

11/25/80 

12/10/80 

3/24/81 

2/12/81 

5/15/78 

7/12/78 

6/25/80. 

8/29/80 

10/03/80 
10/20/80 

- Per.nit ?l"'o;:
Code 

?1G-S1-: 

PIG:.81-3 

PIG-81-.'. 
PIG-81-: 

PIG-81-6 

PIG-81.;S 

?!G-81-:1 

PIG-81-i 

n-~ a-:. 
n-78-9• 

n-80-7 

n-80-10 



~s-:a!:l i shrne!'!t of RCi\..; ·"?rogram 
!~~le~en-:ation Guidance System 
(P His)" 

!n:erirn A~thorizatio~ of Program~ 
• Sase~ on Emergency State 

Reg:Jlations 
Rec~irerner.t that State ?er:nitted 

Ha:ardous ~aste Facilities have 
"Interim Status 0 

Short-Tenn Financial Assistance for 
States E.xpected to Receive 
Authorization Before 1/1/81 

The Use of State Permitting Systems 
During Phase I Interim Authorization 

.. Which are not Based on Explicit. 
, Pennit Guidance 

RC?.A Emergency Permit Gui.dance 
Feder!l Reaister Notice of Public: 

Hearing ana Comment Period on 
State Appltcations for Interim 
Authorization 

Effect of RC?.A Regulations Changes 
on Phase 1· Interim Authorization 
Approval· 

Oelis~ing" of Wastes by Author1zed 
States 

10/03/80 

10/03/80 

l 0/0:3/80 

10/03/80 

10/17/SO 
10/20/80 

10/23/80 

10/30/80 

10/.31/80 

r-80-1 

PIG-80-2 

PIG-80-3 

PIG-80-4 

PIG-81-1 
r-80-2• 

PIG-Si -2 

PIG-81-3 

PIG-81-4 



This book contains policies and guidance under the N?DES 

?~r~~t ?rogram. The materia1s are arranged and numbered in 

chrc~ologica1 sequ~nce. NPDES policies are prefixed bf an "n". 

Following :he ~refix, the first number is the year of issuanee 

·and the seeond is the chrono1ogical sequence for that year. 

In addition to the ehronologeial 
0

listin9 a subject index is 

provided to assist in locating policies. 

Documents which are tao lengthy to be included are .fndicated 

by an asterisk. Copies of these documents may be obtained by 

e~ nt act i :'lg: 

Mr. Timot~y Owyer 
Permits Division (EN-336) 
U.S. E?A 
401 .M S:reet, s.w. 
washington, O.C. 20460 
(202} 425-4793 

?lease use t~e policy number when requesting a document-
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?oli:y on Storage·&-Rele~ses·for Water ·quality 

Cont:-o1 in Reservoirs Planned by Federal -
Agencies 

• Per:::it Form 
• Intermittent Streams 
• Alternative in Pennit Language 

1974 

• Additional Guidance for Petroleum Markett~g 
Terminals & Oil Production Facilities 

• Feedlot ?ermit Fonnat . 
• Ap~iication cf Electroplating Guide1ines 
• Disposal cf Supply Water Treatment Sludges 

1"975 -
• Use of Closed Cycle Cocling·systems to Meet the 

Requirements of Section 315{b)· 

1976 -
N ... n-s ? - · • ~ • · " • · ... o · h rJ~ ermi. ~u~r.cr.za.icn ~o isc. a~ce 

• (Deleted) · 
• ( De 1 e ted ) , 

-• (Del e-:ee) 
• Coo~i nation Between NPDES Pr::;ram and·-water 

Quality Management 
Attachr.~nt - Coordination 

• Municipal Wastewater ireatment Ponds 
• Ame~ican Petrc1eum Institute v. EPA -

lnfor.nation Memo 
• Bindins Effect of 303(e) Basin Plans 
• lm?act of Phase I Basin Plans 
• Phase II Iron and Steel Guidelines - Mahoning 

River Valley -
• Asbestos Limits 
• Use of Low Flow Augmentation to Meet Water 

Quality Standards • 
• (Deleted) -
• CC::1mer.ts on Region VIII's Approach to Writing 

Effluent Limits for Confined Animal Feeding 
Operations 

1977 -
.•. Clarification of O~C Opinion No. 40 (State 

Review Authority) 
• Fecal Cclifcr.':1 Bacteria Limits 
• (De1e~ed) 
• ~later 'ireat??:ent Pl~nt Limitations 

Cate -

1/16/73 
9/18/73 
9/28/73 

12/2.7/73 

'7/18/74 
'7/29/74 -
:a12s114 
"9/13/74 

2/26/75 

4/28/76 

. 
7/07/76 

and 
4/02/i6 
8/lZ/76 

8/24/76 
8/24/76 
9/01/76 

10/04/76 
'10/15/76 

ll/08/76 

12/15/76 

--2/04/77 
-_2/14/77 

4/13/77 

- . . 
Pro;ra.":l 

Code 

n-73~1 
n-73-2 -
n-73-3 
n-73-4 

. 
n-7~-l 
·n-74~2 
-n-74-3 
n-74-4 

n-75-1 

n-75-l 
n-75-2 
n-75-3 
n-76-4 
n-76-5 

n-76-5 
n-75-6 

n-76-7 
n-76-s 
n-76-9 

-n.;;76-10 
-n-1s~11 

n-76-12 
-n-76-13. 

n-7s-1.; 

n-77-l 
n-77-2 
n-i7-3 
n-77-4 
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1itie 

~eques! for Policy ~esar:ing Pcssibi: Use 
of N?OES ? e~~ :s to Pr~r.:ote aetter Si udge 
Management 

• 3lS(a) & (b) Technical Gui~ance Ooc~~~nts 
• Use of In-Stream Mechanical Aerators :o Meet 

Water Quality Standards 
• N?~ES Pen:iits and Requiremen~s of s:a:~ Law 
• (Deleted) 
• Irnplementation of Promulgated S-ction 307(a) 

Tcxi c Standards 
• (Deleted) 
•. N?OES Penni ts in Wetlands Areas 
• Irnplemen-eation of Section 403 
• Policy Regarding Procedures for Fundamentally 

Different Fac:ors SPT Va~iances 
_Policy Re;arding the Inclusion in Pennits of 

Mora Stringent Effiuent Parameters 

, o.,a 
~ 

• State Regulation of Federal Facilities 
• Co·nfi c:!anti a 1 i ty of NP DES Permit Appl i c?~i ons 
• (Deleted} 
• Certification and Pe~itting of Oischar;ers 

in 3oundary Waters 
• (Deleted) 

Coal Mining Under the 
and Reclar.:a~ion Ac! 

Opinions on Variances 
o::ie:- Issues 

Surf ace Mining CJntro1 
• , 9-~ CT • I I • 

in Second Round.and 

• Ex Par-te Con-:ac~s in Adjudicatory Hearings 
•. (Dele:ec) 
• Ex Pa~te Ccn:ac:s in EPA Ru1~~~king 
• Suspenaea Solids Limi~s for POTW Ponds 

Innovative Technology Exten$ions 
•.. Guidance to States re Pretreatment ?rogram 
• Variance Applications 
• App1~ca.bflfty cf 30l(h} & (i) to Federal 

Facilities 
• .Transfer of Authority over.Federal ~~cilities 

to NPOES States 
• Coordination be:ween Regional Enforcement and 

Water Programs re Pretreatment Program 
• Request for Legal Opinion - Inclusion of 

Co:npl i ance Schedu1 es in Second Round and 
New Pe r:n its 

19iS -
Use of a i cr:to :i.~tori nc; in the NPOES 

?em.its ?ro;ram 
• S.:a:e ? r-etrea't:ie:-:: ? ro;rams 

Date -

4/13/77 
5/'Jl/77 

5/02/77. 
5/04/77 

6/01/77. 

7/lZ/77 
7/20/71 

8/13/77 

10/13/77 

3/10/78 
4/05/78 

4/19/78 

5/25/78. 

6/13/78 
6/l.5/78 

8/Qe,/77 
9/01/78 
9/06/78 
9/08/78 
'3/l2/7S 

9/12./78 

ll/28/78 

ll/29/7S 

lZ/26/78 

l/!l/79 
4/12/79 

·.?er:ni t 
Prog~am 
Ccae 

n-7i -5 
n-77-c• 

n-77-7 · 
n~77-8 
n-ii-9 

n-77-10 
n-77-ll 
n-77-lZ 
n-77-13 

n-n-14 

n-77-15 

n-iS-1 
n-78-2 
n-78-3 

n-78-4i 
n-78-5 

rr-i3-o 

n-7S-i 
n-7a-a 
n-78-9* 
n .. 75-1 ".: 
n .. 7S-L. 
n-78-12 
n .. 78-13• 
n-iS-14 

n-78-15 

n-78-17 

n-78-18. 

n-79-l· 
n-79-2 



Title 

::?A Procedures for Review & Ap~rova1 cf State 
Pre:re::~ent Program Sub~issions 

: Se;iarat: Ste~ Sewers 
• .tlati"onal t-'.unici pal Pol icy & Strategy 

Guicance on Setting BCi Penni: Limits for 
Breweries under Secticn 402(a)(l) of CWA 

19oO 

• Regional Review of State- Issued NP DES Per-mi ts 
• Applicability of Revised NPOES Regulations 

to Pennits Currently Being Processed 
• Incorporation of Pretreatment ?rogram 

Development Compliance Schedules into 
POT~ NPDES Pennits 

• OGC Memo-Use cf 8005 Carbonaceous iest Results 
• Pretreatment Compliance Schedule 

Statement Sy Agency Personnel Purpor-:ing To · 
Sanction Sou:-ce Actions Which Are Inconsiste..,t 
~ith Stat~tory Requiiements 

• {Deleted) · 
• Major Mwnici?a1 ?e!"":ilitting in FY 81 · 

Sus~ension cf Por-tion of Definition 
of "Waters of :he US" in Consolidated 
·Permit Regulations 

{Deleted) . 
• W'D::s Per.::i: Issuance foi- Iron & Steel 

Facili-:ies 
• Suspension cf Provisions in Consolidated 

Permit Regulations Es:ablishing Criteria 
for NPDES New Source Detennina~ions and 
Prcposea Revision of the Regulations 

• ireataoiiity Manual 
• 6CT Cost Tes: Guidance 
• N?DES Evident~ ary Hearing Management ?ro;:-a~ 
• Review of State NPOES Per-:nits Written· Prior 

to S:ate Program Revision 
• Procedu:-es fc~ Processing Plans of Appi-oved 

~D~S S:ates to Implemen: N?DES General 
. Per.:iit Pi-ograms 

• Application Fonns l and 2c 
• Outer Continental Shelf Coordinaticn 

Committee 

, 981 

( r-iuiiCe r not used) 

• Deter-mining W~ether Revisions to S~ate N?DES 
Pro;ra~s Made to Authoriz~ :he Issuance 
of General Permits are Subs:ant ial · 

. • N?CES ?er:iit Issuance fer Iron and S:eel. 
!:ic~s:ry 

Date -
4/30/79 
9/ll/79 

10/79 

10/18/79 

1/18/80 

1/18/80 

l/ZS/80 
4/18/SO 

5/28/80 

7/10/80 
.7 /15/80 

9/15/80 

.9/25/80. 

9/25/80 
9/30/80 
10/3/SO 

12/24/80 

1 Z/31/80 

:12/10/80 
6/06/80 

2/12/81 

5/15/81 

' ' ... - . -· 
Code 

n-79-3 
n-79-4 

· A-79"-5* 

n-79-5 

n-80-1 

n-80-2 

n-80-3 
n-80-4 
n-80-5 

n-80-6 
n~S0-7 
n-80-8 
n-80-S 

n-80-10 
n-80-11 

n-80-12 

n-80-13• 
n-80-14-w 
n-80-15 
n-80- i 5 

n-80-17 

n.;.sc-18 
n-80-19 

n-Sl-1 

... , 2 n-o.: .. -

n-81-3 



... 
.. · 

Title 

. B"'- P . ••. • 1.1 erm1 •• i?ig 

• 

• 

• 

lSaZ ··-
• 

N?OES Per.nit Issuance for ~ulp and ~aper 
. Facilit~es with 3Ci Limitations to 
Other Facilities 

Status of the Major NPOES Industrial 
Permits Llst 

Application of the N?OES General 
Permit Program to Offshore Oil 
and Gas Facf litfes 

Use of uoraft Supplement to Develop-
ment Document for" Effluent .Limitations · 
Guidelines and New Source ?el"'formance 
Standards for the Phosphorous Derived 
Chemicals Segment of the Phosphate 
Manufacturing Point Source Categoryu 
(October l9i7) in Writin; N?OES Perniits 

Policy for the Seeond Ro~na Issuance 
of N?OES tnd~strial Permits 

Date ·-
11/2/81 

-,, -is~ :::> .::i • 

12/10/Sl 

7/30/Sl 

l/l~/82 

6/0Z/82 

·?e~it· 

?rcgrarn 
Code -

n-81-5 

n-81-6 

n-Sl-7 

n-SZ-l 

n-82-~ 



LISi OF CURRENT POLICIES BY SUBJECi 

. .. 
~ii t 1 e 

Ad~inistrative Guidance 

A. Fonns: 

Permit Form 
Alternative in Pennit..l;anguage 
Feedlot Pennit Format 
Application Fonns.1 and,2c 

B. Procedures: 

Applicabi1i!y of Revised NPDES Regs. 
to Perniits Curren~ ly Being Pro.cessed 

II. Regulatory Procedures 

B • Ind u st ri a 1 : 

C. Mun~ci ;lai: 

C. Tie-in: 

F. Consolidated: 

Suspension of Portion of Definition 
of "Waters of the US" in Consolidated 
Pennit Regulations 

Suspension of Provisions in 
Consolidated Pennit Regulations 
Establishing Criteria for NPDES 
New Source Determina-:ions .& '•PrQposed 
Revision 'of the Regulations 

III. Federal/State Relationships 

A. NPDES States: 

Clarification of OGC Opinion 
·No. 40. (State Review Authority) 

·state Regu1ation of Federal Facilities 

-~-:Oate -

9il8/73 
.12/27/73 
'7 /29/74 

.lZ/10/80 

1/18/80 

7/15/80 

.·9/25/80 

2/04/77 
3/10/78 

· Per:ii ~ 
?rogr~ 
.. Code -

n-73-2 
·n-73-4 
n-74-Z 

· n~ao-1s 

n-80-2 

n-80-9. 

··n-80-12 

n-77-1 
n- 78-i 

--



iitle 

Transfer of Authority over Federal 
Facilities to N?OES States 

Review cf State N?OES ?er.nits Written 
?ricr to State Frogram Revision 

?~ocedures for Processing Plans of 
Approved N?OES States To Implement 
NPDES General ?ennit Programs 

Determining Whether Revisions to State 
NPOES Programs Made to Authorize the 
Issuance of General ?ennits are· 
Substantial 

S. Non~NPOES States: 

C. Water Quali:y Management Plans: 

Cco~ination Between N?OES ?~ogram 
and W~ter Quality Management 

At~achme~t - Coor-dination 
Binding Effec: of ~03(e) Basin Plans 
Impact of Phase I Basin Plans 

. Ni'OES Penni: and Req:.ii rernents of · 
State Law 

E. Safe Drinking water Act: 

IV. Legal Inter~retaticns and Inf9r.nation Memos: 

!nte:-:nittent Streams 
Ois~csal of Suppiy Water ireatment Sludges 
NPOES Permit Authorizatio~ to Discharge 
Ame~ican Petroleum Institute v. E?A -

!~formation Memo ---
Phase I! Iron & Steel Guidelines·

Mahoning River Valley 
Request for ?olicy re Possible Use af 

r~PDES ?enni ts to Promote Better Sludge 
Management 

NPOES ?ermit ·in Wetlands Areas 
Implementation of Sec~ion 403 
Policy Regarding the Inclusion in Pennits 

of More S:ri ngent Eff'l uen~ Parameters 
Confidentiality of NPCES Pennit 

Appl icatio:is 
Coal Mining Under the Surface M1ntng 

·contl"ol and Reclamation Act of 1977 
Cer~ification and Pennit:ing of Dischargers 

in Boundary Waters 
Opinio~s on Variances in Second Round 

and O!her Issues 

Date -
11/28/78 

12/24/80 

12/31/SO 

2/12/81 

7/07/75 
and 

4/02./76 
8/24/76 
9/01/iS 

5/04/77 

9/23/73 
9/13/i4 
4/28/75 

8/24/io 

10/4/76 

4/13/77 
7/12/ii 
7/20/77 

:::i/13/77-

4/06/78 

5/25/78 

4/19/78. 

5/13/78 

Program 
Code· -
n-78-~5 

n-80-15 

n-80-17 

. n-81-2 

n-76-5 

n-76-S 
n-75-8 

7 .... . n-. o-~ 

n-77-8 

n-73-3 
n-74-3 ., .. . n-, o-. 

n-75-i 

n-76~10 

-~ -n-;; -~ 
n-77-12 
n-77-13 

n-77-15 

n-78-2 

n-78-5 

n-75-4 

n-1a-1 



iitle 

Ex Parte Contacts in Adjudicatory Hearings 
E.x ? a rte Cont aC: s ·in E? A R:i 1 emalc i ng 
innovative Technology Extensions 
Ap~licabili:y of 30l(h) ·and (i) to~Feder~l 

Facilities 
Request for Lesal Opinion - Inclusion of 

Compliance Schedules in Second Round 
and New Pennits 

Separate StoMn SeweT"S 
Regional Review of State-Issued NPOES 

Per-mi ts 
OGC Memo-Use of Carbonaceous Test Results 
Statement By Agency Personnel Purporting 

to Sanctional' Actions Which are In
consistent w/ Statutory Requirements 

·NPOES Pennit Issuance for Iron & Steel 
Faci1 i ~i es 

BCT Cost iest Guidance 
N?DES Evidentiary Hearing Managemerrt 

Programs · 
N?OES Permit I~suance for Iron arid 

Steel Industry 
SCT Permitting 
NPOES Per.nit Issuance for Pulp and Paper 

Facilities wi:h BCi Limitations· to 
Other Facilities 

Stat~s cf the Major NPOES Industrial . 
Penni ts Li st 

Use of "Craft Suppl eme:-:t to Oeve l opment 
.Document for Effluent Limitations 

- · .:~; •. Gui de 1 i nes and New Source Perfo:':iance 
·:· Standards for the Phosphorous Derived· 
- · Chemi ca 1 s Seoment of the Phos oh ate 
· \:-. Manufacturing ?oi nt Source Category" 
;· · ~ (October 1977) in writing NPOE:S Per:mits 

· V. Second Round ?er.nits: . 

·Policy for the Second Round Issuance 
of N?OES lndustri al Penni ts 

VI. Technical Guidance: 

Policy on S~o~age & Release for Water 
·Quality Control in ReservoiT"S Planned 

by Federal Ag1!ncies 
Additional Gui dance for Petroleum Marketing 

Ter::iinals & Oil Production Fac:i"lities 
Application of Electroplating Guidelines 
Use of Closed Cycle Cooling Systems to 

Meet the Require~ents of Section ?16(b) 
Municipal ~astewater Treatment Ponds 

·Asbes:os !.i:nits 

6/16/78 
8/04/77 

.:.9/,06/78 

9/12/78 

lZ/26/78 
-'9/l l/79 

1/18/80 
··4/18/80 

.;.5/28/80 

9/15/80 
9/30/80 

10/03/80 

5/15/81 
ll/02/81 

.5/15/81 

lZ/10/81 

1/18/82 

·~ ... 6/02/82 

1/16/73 

7/18/74 
8/28/74 

2/26i75 
"8/12/76 
10/15/76 

Program 
~ 

n-78-8 
n-78-10 
n-78-12 

n-78-15 

n-78-18 
n-79-4 

n-80-l 
n-80-4 

'n-80-6 

n-80-11 
n-80-14* 

n-80-15 . 

n-81-3 
n-81-4 

n-81~5 

n-81-6 

n-82-l 

n-s2.;;z 

n-73-l 

n- 74--l 
n-74-3 

n-75-1 
. n- 76-6 
n-76-ll 



ii: le 

l!se of Low Fl cw .~uc:~e:itat ion to Meet 
·fta:er Q~ali:y Standards 

Comments on Region V!II's Approach to 
W~itin; ~ff1uent Limits for Confined 
An~rn!l Feedf ng Operations 

Fecal Colifor:il Sacteria Limits 
Water Treatment Plant Limitations 
Use of In-Stream Mechanical Aerators 
· to Meet Water Qua.1 i ty Standards 

-· .. Implementation of Promulgated Section 
307(a) Toxic Standards 

Suspenced Solids Effluent Limitations for 
Publicly Owned Wastewater Tr-eatment Ponds 

Guidance on Setting BCT Pennit Limits for 
Breweries under- Section 402(a)(l) of 
the C'..JA 

. ire at ab i 1 i ty Ma.r:ua. 1 
Ou~er Continental Shelf Coordination 

Committee . · 
Application of the NPOES General PeMnit 

Program to Offshore Oil and Gas Facilities 

4 ! . Vari anc:es: 

?clicy re P~o:edures for Fundamentally 
Oiffer-ent"fac:o~s 3PT Variances 

Variance Applications 
316(a) & {b) iechnic:al Guidance Ooc~ments 

· :.r.r •. . Cocr: i nat ea Mt.Jn ici pa 1 · Strategy 

Na:ional Munic:ipal Poi icy & Strategy. 
C~crC:~~a:ion t:~tween Regio.na'! Enforcement· 

and Water Pr-ograms r-e Pretreatment 
· Pr-ograrn 

Major Munici;:ial Penn1tting in FY 81 

X. ?r!t:-eat:nent: 

G.ui ca nee to Stat es r-e ? retreatment 
Program (see aJso Feb. 1979 publication
Guidance for NPOES States on 
Implernentaion of the General 

_ ·?retrea~Tient Regulations -
: .. 40 CF'R ? art 403) 

s:·a-:e Pretreatment P !'"'Ograms 
E?A ?l"'ocedures· for Review and 

Appr-oval of State Pretrea~ent 
?r~grai1a Submissions 

Date -
11/08/76 

12/15/76 
Z/14/77 · 
4/13/77 

5/02/77 

6/01/77 

9/01/78 

10/18/79 
:i/25/80 

s;os;ap 
7/30/81 

8/18/77 
9/12./78 
5/01/77 

10/79 

11/29/78 
111c:ao 

9/8/78 

4/lZ/79 

4/30/.79. 

?er.:i~t · 
Program 
Code -

n-76-lZ 

n-76-14 
n-77-2 
n-i7-4 

n-77-7 

n-77-10 

n-78-ll 

n-79-o 
n-80-lJ• 

n-so~19 

n-81-7 

n.-77-14 
.n-7s-1.;. 

. n-i7-a• 

n-79-5* 

n-7S-17 
n-80-8 

n-79-2 

ri-'79-3 



Title 

lncor~oration·of ?ret~e~:ment~Pro9r!m 
Development Cc~pliance Schedules into 

. ~-. ~ -PO'iW NPOES Penni:s 
?::et re~-:.me~~ Co~pl_i a.nee~ Sc~ed:.11 e _. 

x. ·:.::Bi?!loni~or:-i~s: ._:!·-·: _ .7. · •• 

OGC Me.rno "Use of Biomonitcring in ~the 
NPDES. P.~rmit. Pro;ramu ~:: .. · 

....... -·. 
,. . 

. . 

": -.. ·~. 
• • - - I W • - ' ·- o ' I - • • • ..; ... -

. -. ···~ ... . 

Date -

l/28/80 

.. 1/11/79 

.,: . Permit 
- Program 

. Code 

t· .... 

-
n-80-3 
n-ao-s 

n-79-l 





"Working Principles Underlying EPA's National Compliance/Enforcement 
Programs", dated November 22, 1983. See GM 24. 

I.2. 





I.3. 

"CLEAN WATER ACT COMPLIANCE/ENFORCEMENT GUIDANCE MANUAL", dated May 1985. 
Table of Contents and Chapter Contents pages only. Copies of the manual or 
portions may be obtained from Program Development and Training Branch, 
Office of Enforcement Policy OE (LE-133). 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. D.C. 2CM60 

FEB 2 7 1986 

MEMORANDUM 

SUBJECT: EnforcementJManagement·system'Guide 

Oflll'ICE OF 
WATER 

FROM: Lawrence J.· Jensen, ;Assistant-Administrator ·~ 
for Water (WH~SS6) '~ 

TO: 'Regional Water ~ManacJement tD.1.v.ts.ion·:DirectQ~ 
-Regions I-X 
State NPDES Program Directors 

I am extremely pleased to transmit to you the revised and 
final version of the Enforcement Management System ·(EMS) Guide. 
Thia revision includes Chapter I, Chapter II• Attachment A 
(Violation Review Process), Attachment B (the Enforcement Response 
Guide), Attachment c (NPDES Violation Summary format)~ Appendix I 
(List of Guidance and Supporting Documents), and Appendix II 
(Abbreviations of Frequently Used Terms and EMS Definitions). The 
EMS Guide (especially the principles in Chapter II) provides 
additional explanation of the regulatory requirements of 40 CFR 
123.26, Requirements for Cos;npliance Evaluation Programs. 

The attached document is.a revision of the 1977 EMS Guide. 
It differs from the 1977 version in several ways. Perhaps most 
significantly, it requires that all administering agencies have 
a written description of an enforcement management system and 
that such a system be con.sistent with the principles of the 1986 
EMS. The 1977 version had no such stated requirement. Additiona.lly, 
the 1985 EMS is expanded beyond Chapters I and II and will eventually 
include all of .the most significant strategy and policy documents 
affecting the NPDES compliance monitoring and enforcement program. 
Finally, this document has been updated to incorporate the language · 
and concepts of the •Guidance for Oversight of the NPDES Program" 
and to reflect the emergence of a pretreatment enforcement program. 

Later this year, a complete version·· of the EMS Guide with all 
chapters will be transmitted to you. The table of contents included 
in this transmittal identifies the additional chapters which will 
be included in.that version. The 1986 EMS Guide will be expanded 
to nine chapters,· including a chapter on Pretreatment Enforcement. 
These· chapters will be transmitted when they are available and will 
contain policy and guidance for specific program areas. 
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While the princ~ples of EMS have not been changed, the 1986 
~s Guide may require that some Regions revise and update the!r 
rstem, and that NPDES States develop or update written procedures 
)r a State-specific EMS. Both Regions and NPDES States should now 
iopt and implement the principles of EMS and procedures for 
!Viewing violations, determining appropriate actions, and managing 
!rmit compliance information that are consistent with the EMS 
~ide. All administering agencies are expected to have written 
~stems in place by October l, 1986. 

I want to express ffrL deep appreciation to those Regional, 
eadquarters, and State personnel who have served on the Work Group 
nich developed this document. Rebecca Hanmer, Director, Office of 
ater Enforcement and Permits has told me that the Group labored 
ong and well. I believe you will agree that the final document 
eflects their substantial efforts. 

If you have questions about this document or the plans for 
mplementation, please feel free to call J. William Jordan, Director, 
nforcement Division (202/475-8304) or Anne Lassiter, Chief, Policy 
evelopment Branch (202/475-8307) • 

. t tachments 
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FOREW~RO 

This docu~ent describ-.s .the En€orcement Management System (EMS) f~r 
t~e N~tional P~ltutant Dischar~e Elimination System (NPOES) Proaram. 
The En~~~ce~ent M~na~ement SystP.m is a process to collect. evaluat~, 
anrl translate comnliance in~o~mation into timely and appropriate 
enforcP.mqn~ actinns. The Drocess is sunpl~mented hy chapters 
various oroc~'1urAs, ooliciP.s anti reoulations. Whil'! the Enforcement 
M~n~qement.Svstem embodiAs certain fundamental orinciples, the 
oroc~ss for ~PDlYinq those ori~cinte~ must be €texible anrl ~ynamic. 
Tt\e en~orcemP.nt M~naqement System re,l:ects the collective·expt'!rience 
,.,~ the anmi ni steri.nq agencies i l'.l manae;:1inq ~JPDES como 1 lance and · 
enforcement activiti~s. 

#--
Lawrencq J. Jens~n Effective Date 
Asslst~nt Arlmint~trato~ 'or Water 
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CHAPTER I - .INTRODUCTION ANO BACKGROUND 

A. Introduction and Purpose 

Achieving and maintaining a high level of compliance with 

environmental laws and regulations are two of the most important 

goals of. Federal an~ State environmental agencies. The Unite1 

States Environmental Protection Agency (USEPA) has stressed 

consistently the need for a systematic administrative approach 

to complianc~ monitoring and enforcP.m~~t with the objective 

of achieving a consistent, uniform national posture in the 

iml)lementation of. the National Pollutant Discharge Eliminatio_n 

System (NPDES) program established by the Clean Water Act 

(CWA). 

As the NPDES program has matured, there has been increased 

awareness that the program will be effective only to the extent 

t~at administering agancies (EPA or an NPDES State) are able 

systematically and efficiently to identify instances of non

complianca and then to take timely and appropriate enforcement 

action to achieve the final obiective of full compliance by the 

l)ermittee with the CWA. Each administerinq agency should have 

management procedures to track the status of permit compliance, 

to surface violations, and to take timely and al)propriate 

enforcement action to achieve a return to complia·nce. USEPA 

is also responsible for assuring that administering agencies 

carry out their NPDES program_functions--including timely and 

apDropriate enforcement responses--in a generally consistent 

manner in .order to protect water qua~ity evenly across the 

·country, and to ensure that all discharger~ throughout the 
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nation receive fair treatment under the law. With the growth 

in the number of States approved to administer their own NPDES 

programs, EPA and the States face the challenge of ensuring 

fairness and consistency among NPDES programs while maintaining 

·a strong'Federal/StatP. partnership which .is based on· mutual 

trust and respect. 

Ef~ective use of available resources is also import-attt~to 

achieving a consistent, national enforcement program. In 

implementing compliance_ tracking and enforcement systems, 

administering agencies must -balance resources to ensure effective 

tracking and maintenance of compliance by permittees. Conse

quently, it is necessary for administering agencies to develop 

policies and strategies which lead to: (1) the systematic 

tracking of abatement steps taken by the permitted dischargers; 

and (2) specific orocedures for adius~ing resources to achieve 

compliance results in the most efficient manner possible. 

Fully functioning NPDES programs are required to permit all 
' dischargers, both maior and minor, and to conduct appropriate 

compliance:assessment and enforcement~aetivities·f.or.all 

permittees. The EMs· places priority on rapid response to 

instances of significant noncompliance, es~ecially by major 

dischargers. As-resources allow, _administering agencies should 

also ad~ress minor dischargers of concern and other instances 
-

of noncompliance. 

This·~ocument establishes a framework upon which to build the 

management o~ a national enforcement program: the Enforcement 

Management System-CEMS). Th• EMS constitutes a system· for 
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translating compliance information into timely and appropriate 

enforcement actions. It also establishes a system for identifying 

priorities and directing the flow of enforcement actions based 

on these priorities and available resources. Finally, the EMS 

provides the flexibility for each administering agency to develop 

management procedures which are best suited to.its operations 

and resour~ea with the goal of most efficiently translating 

compliance information into timely and appropriate enforcement 

action. 

, 
The oriqinal EMS was developed in 1977 through the efforts of 

a Federal/State work group. The fundamental principles of EMS, 

as established in that first work group, are s~ill applicable 

to any compliance and enforcement system. However, the develop~ 

ment of new and more comprehensive policies and procedures 

necessitates both the update and expansion of EMS. 

The original EMS Guide covered only the material in Chapters I 

and II (incl'.lding Attachments) of this document. The new EMS 

Guide is expanded, attemp_ting to pull together all of the most 

relevant documents associated with an effective compliance 

monitoring and enforcement program (see Appendix I). The 

chapters of tbis system provide guidance and policy on indivi

dual elements of the enforcement system. As new-policies are 

developed. arid old policies modified, they will be incorporated 

into the EMS. The EMS, therefore, provides a. framework of 

basic principles, supplemented by policies and procedures which_ 

inay be modified ~ef lecting ':he dynamic proc~as of compliance 

monitoring and enforcement. 
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B. Use of This Document 

The EMS is a national guidance document to be used by 

administ9rinq agencies in the development a~d improvement of 

thei't' own compliance tracking and enforcement systems. The 

EMS, however, pro·.ri.'1P.s -11uff:iciertt flexibility· so that .adminis-

tering agencies may develop specific systems·t~at accormnodate 

their organizations, resources, and.State~laws, yet;resglt.in 

reasonable national consistency of-enforcement. 

All administering agencies should have an enforcement management 

system which is consistent with this document and the NPDES 

regulations (40 CFR 123.26). That system should be in writing 

and is subject to annual review. Of ·course, the length and 

complexity of the EMS will vary among administering agencies, 

reflecting variability in size·of program. Each administering 

agency should review its existinq system as quickly :as possib,l.e 

to determine whether it is consistent with the principles 

stated here. Where it is not, the system should be amended. 

There is no one •correct• EMS. What is described here are the 

· minimum· b~s ic · principle-s ·for an "effective : compl ianoe ·tracking 

and enforcement system. The specific 'details,of :how these 

basic principles become operational by an:ac:lministering agency 

may vary widely and should, of course, reflect differences in 

organizational structure, staffing and State lava. As long as 

the basic principles are incorporated, the agency-specific 

sy~tem will be acceptable. 
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The concept of national consistency in the implementa~ion of 

·the NPDES program is one of the basic tenets of the CWA. While 

it would be difficult, and not necessarily effective, to have 

identical enforcement responses for identical violations in 

different States, the-enforcement response should be directly 

related to the severity of the violation. Given the decentrali

zation of authority and responsibility in carrying out the 

NPDES program, implementation of the basic EMS principles in 

the EPA Regional Off ices and the NPDES States should produce 

national consistency, while still accommodating differences 

between Regions and States. 

c. Overview of Approved State Programs 

·A strong Federal/State relationship is essential to the effecti~ 

operation of a program as comprehensive and complex as the 

NPDES program. One method of fostering a strong relationship 

is to assure that roles are clearly defined and that the "rules 

of the game• are understood by everyone. To achieve this end, 

the USEPA and States have worked together to develop "Guidance 

for Oversight.of the NPDES Program" (see Appendix I) which is 

an umbrella document that establishes the general criteria 

under which both parties will operate. This document also sets 

forth thebaaic criteria for oversight of enforcement programs. 

The Oversight ~uidance requires that Regions and States negotiate 
. . 

individua1·agreements·that clearly define performance expecta-

tion• for the NPDES program, as well as the respective roles 

and responsibilities· of the Region and t~e State in administeri 1 

the NPDES program. The Guidance i·a based on the assumption 
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that where a State has an approved NPDES program, it has the -- ·. 

-primary respons~bility to initiate appropriate enforcement 

action to ensure compliance by permittees. However, USEPA has 

oversight :responsibility ~·.for .that· program, including .the 

responsibility to ensure that,•enforc:ement actions·are·.ta'ken on 

,a timely ~and ·appropriate .. b&aia, .and,~y ~initiate direct Federal 

enforcement action. The Guidance requires ·.the deve.lopment ·of 
. . ' 

protocols for notification.and consultation to foster effective 

communication and the timely resolution of issues between 

Regions. and States, and contains criteria for direct Federal 

enforcement action. 

The EMS further defines ·the principle.a necessary to the operation 

of an effective compliance/enforcement program and provides the 

basis for· evaluation :;.of ~the :performance of administering. agenci•es .• 

This evaluation occurs at two levels: 1) USEPA Headquarters' 

mid-year evaluations of Regional implementation of the EMS: and 

2) Regional Offices' reviews of NPDES States, including file 

audits of State programs. All States that receive Federal 

·grants ~for ·implementation ·.of ~water ~quality control programs ·:can 

also expect Regiona to evaluate their performance in the 

compliance/enforcement area against commitments :made .in ,,the 

grant agree~enta. 

In addition to the Guidance for Oversight of NPDES Programs and 

the EMS, there are other documents which are necessary for 

-effective implementation of the NPDES. program (aee the list Of 

guidance documents in Appendix I). Included among these are 

9\ 
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the "Annual Operating Guidance" which identifies priority program 

activities for the operating year, and agency policy documents. 

Administering agencies are expected to be knowleqgeable about 

these documents: however, they are not included as chapters in 

the EMS since ~hey are frequently effective for a limited 

period of time or are more inclusive than the NPDES program. 



CHAPTER II. THE ENFORCEMENT MANAGEMENT SYSTEM FRAMEWORK 

The Basic Principles of EMS 

There are seven basic principles that are common to an effective 

EMS •. Described.below. are·theee principles -and the-.minimum basic 

requirements necessary for·an effective tracking and enforcement 

eys~em. As stated .in the Introduction, . the ~specific details of· ha-1 

each of these basic principles becomes operational in a specific 

State or Regional system may vary to reflect differences in 
. . . . 

organizational structure, position.mixes, and State laws. As long 

as. the basic principles are incorporated 'and are clearly r'ecognizable, 

the resulting system is acceptable. "The purpose of the EMS is to 

translate compliance information into~enforcement actions. 

The EMS should: 

1. 

2. 

3. 

('· 
( s. 

6. 

'J. 

Maintain a source inventory that is complete and. accurate. 

Handle and assess the flow of information available on a 
systematic and timely basis. 

Accomplish a pre-enforcement screening 'by reviewing the 
flow of information as soon as possible after it is 
received. 

·Performsa.more formal.enforcement. evaluation where 
appropriate, ... using . systematic . evaluation. screening .criter.ia. 

Institute a formal enforcement action and follow-up·where
ever necessary. 

Initiate field investigations baaed on a systematic plan. 

Use internal management controls to provide adequate 
enforcement information to all levels of the organization. 

These principles are discussed in greater detail in the following· 

text. Each principle has certain subparts.which are integral elements 

of the entire system. 93 



Principle No. l: Maintain a Source Inventory 

At the foundation of the EMS is a complete and accurate 

compilation of all pertinent information on !!.! dischargers 

covered by NPOES permits. An effective program cannot exist 

without this information base. [It is fully recognized that 

the level of information far major dischargers may be more 

complete than that for minor ones. The amaun~ of information 

on minors will be a function of the administer ·.ng agency's· 

resources and priorities.] The EMS should have a detailed 

inventa~y of sources which encompasses the elements listed 

below: 

A. The inventory should include appropriate basic information 

concerning each source, such as name, location, permit 

number, discharge limits, compliance dates, other per~it 

. requirements and effluent data. For minors, this source 

inventory might be as simple as a permit compliance 

· file. 

B. There should be a routine schedule for upcsting the 

inventory to refl~ ·: changes in basic information, such 

a• changes in compliance schedules and permit limits, 

and changes in the. ownership/address of a sourc_e. The 

more frequentlv the information ia updated, the greater 

the confidence ~n its accuracy. 

·C. The inventory ahould be a ready reference for historical 

information (e.g., has a sc·.1rce prev.; .. :~ualy ·missed or 

failed to comply with ached:~ le requirements). This 
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-historical ·inventory .. :for-majo~s and significant minors 

will consist of many parts, including a yiolatio~ ~ummary 

report (see Attachment C) and a _log of J>revious enforce~ 

ment actions. The summary and log are discussed in 

·greater detail ·elsewhere ·in-~the ·t·ext. 

o. -The ·inventory data· for· major's. an'd 'signi.fxc:ant -minors 

should· 'be· entered ~directly -:.into :thei Permit ;compli·anc:e 

.System (PCS, the automated NPDES data 'base), where it 

exists, in a timely manner consistent with nationally 

established procedures (see Chapter IX). States which 

are not regular users of PCS, and do not .have an ·auto

mated system that ia·compatible, should supply data to 

the Region in a form that facilitates USEPA '.s entry of 

the data into PCS. 

E. Maintenance of the source ·inventory:·'.should .be _assigned 

to a apecific, identified organization~l entity so that 

responsibility for the completeness and accuracy of 

source information is clear. 

· F. Data ·on dischargers ~should ·:be-~readily.:".accessible ·~to Fall 

parties (USEPA Headquartera, Regiona,.NPDES.States.and 

citizens) to· facilitate cooperation in carrying out 

NPDES compliance and enforcement responsibilities· •. 

G. There should. be an identifiable process for determining 

which dischargers have not applied for permits after 

being required -to·do so· and for-following through.in 

these cases. 
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Principle No. 2: Flow of Information 

In order to ensure that the enforcement· system is current, th9 

flow of. information into the system is critical. With the 

growth in the number and complexity of environmental regulatory 

programs, the need For rapid, efficient flow of information has 

b9come morP. important. T~erefore, it should be possible to 

integrate ineormation about individual dischargers obtained 

from various sources into an effective information flow, which 

is th~~ channeled into decision and control points in the 

system so that all information on an individual discharger is 

availab14 at any point in time. 

The ~allowing items are examples of the types of reports and 

oth~r d~ta that are potential sources of information for use 

in an enforcement system: 

Data-Related reports (including such items as 

compliance reports, industrial user reports, construc

tion-comnleted reports, bypass/overflow reports, etc.) 

Construction grant-related information 

Discharqe Monitoring Reoorts (DMRs) 

Inspection reports from field surveys 

Operation and maintenance reports, including annual 

fiscal data as available 

Rei;,orts from other State and Federal agencies, e.g., 

health data, ·information on fish kills 

Reports an~ comolaints from citizens 

Evidentiary hearing information· 

Permit modification ~~quests 
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Information from other programs, such as the Resource 

Conservation and Recovery Act (RCRA), Comprehensive 

Emergcmcy R'9SDonse and CompensatiC?n Liability Act 

(CERCLA), Toxic Substances Control Act (TSCA), and the 

Safe Drinking Water Act (SOWA) 

Various ··pretreatm~nt program ·reports 

Environmental ·audit· reports· provide-d by- the ··permi tt'!e 

where they are required by the Agency to meet its 

statutory mission 

The elements needed to assure the smooth flow of information 

are as follows: 

A. Procedures should be established to integrate the 

information from various sources about individual 

dischargers into an effective data flow. Th9 data 

flow should be designed so that it is readily access

ible at appropriate points in the decision-making 

process. These procedures will facilitate t·he flow of 

information between the States an~ USEPA, and will 

:.assure .that ·.the ·terms and commitments· contained in ~the 

~various -agreements·_ between .the State ;and USEPA-are 

.met._ 

B. Appropriate time frames for the information flow should 

b~ established and incorporated in the above procedures 

to ensure timely response to the information. For 

example, it may be appropriate to say that the allowable 

elaQsed "time from receip_t of a compliance report to 



- 13 ·-

its availahility for.review should be less than a 

week. Special procedures and/or agreements should be 

established with other programs (e.g., RCRA, TSCA, and 

CERCLA) to insure the timely receipt of information 

that may have a bearinq on water enforcemP.nt actions. 

Principle No. 3: Pre-Enforcement Screening 

The ore-enf.orcemP.nt screening process involves a series of 

steps that s~ould occur in the review of available information 

to ef~iciently sort out noncomplying sources for appropriate 

enforcement action. This process is critical to the integrity 

of. the NPDES enforcemP.nt system because it initiates the process 

of sifting through the entire universe of permittees and others 

subject to NPDES requirements. This leads to later steps that 

place noncompliers into various categories for subsequent 

action. Most steps in the ore-enforcement screening process 

can ~e accomplished by a compliance analyst who is trained to 

identi~y ~igns of continuing or serious noncompliance. 

Documentert, in-place pre-enforcement screening procedures should 

include the following elements: 

A. A system for initial review of incoming information: 

(1) Procedures. should clearly specify who is responsible 

for each screening functton in this initial review. 

(2) Procedures should require the forecast of reports 

due within a specified period of time (e.g., ~ore

cast~ng alt reports dµe for th~ ·next 30 days). 
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(3) Specific guidelines for dP.termining obvious 

compliance from noncompliance should be develope~. 

The guidelines should at least establish criteria 

to be used to: determine receipt vs. nonreceipt; 

i.denti fy the methodology for determining effective 

permit limits and limits required by Agency or court 

orders·and·whether permit'effluent limits or othoer 

limits have been exceeded: and assign priority for 

review of incoming reports of different types. 

(4) Procedures describing follow-up action once a. 

determination of compliance status has been made 

should include: 

a. In cases of· obvious compliance, no further 

review may be necessary. In such situations, 

the aopropriate update regarding the compliance 

status is made in the source inventory. 

b. Appropriate responses and time frames for 

obvious noncompliance should also be established. 

For example, nonreceipt of a report·should be 

·followed up by a call or letter within ten 

days. Procedures should be specified for 

executing the initial response, triggering the 

follow-up, an~ closing out the case (including 

feedback to the source inventory, and entering 

the in~ormation into PCS). 

(5) Control procedures should be established for the 

internal -transmittal of compliance information 
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(6) Procedures should be set up for the pre-enforcement 

screening of the Discharge Monitoring Reports (DMR), 

to determine whether the Violation Review Action 

Criteria (VRAC) have been exceeded. Attachment A 

to this chapter describes in detail those criteria 

and their use. OMRs should be screened and data 

entered into PCS (or transferred to the Region where 

a State does not use PCS) within 30 days of their 

receipt. 

B. A system for development of a chronological history· of 

nc ,.., compliance 1 

The initial review of the incomin~ information will 

determine an instance of possible noncompliance by the 

regulated facility (see A(3) above).· Any instance of 

permit noncompliance should be entered into PCS or a 

comparable trac.lcing system. The system that is used 

should be capable of.producing a convenient h:-~torical 

reference of instances of noncompliance. Procedures 

ehould be developed to preserve th.;.~ historic··. l. summary. 

· C. The means for technical evaluation of apparen·;. 

noncompliances 

Following the preliminary screening in the t·.,o steps 

above, staff review of the file of a dischal ·r that 

appears to be in noncompliance. sh!=>uld be con-~ lcted for 

purpoees of a aubatantive technical 1valuation. At this 

point in the process, it is important to: 
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( 1) Have -detail.ed ·procedures :·and .time -.frames :for. 

conductinq the technical evaluation to determfne 

the level and frequency of the violation, and to 

determine the appropriate response to the specific 

violation. 

(.2) Document .any action taken/not taken (including .the 

technical reason·.when the -technical ~valuation 

indicates that a violation falls below the level of 

"immediate action•) in the historical summary and/or 

PCS. These types of violations remain "actionable• 

for future use as part of a subsequent file ·review. 

(3) Esta~lish timeframes ~or action on detected 

violations. 

(4) Have standard procedures for·compiling materi-al to 

be used in the next evaluation step. For exampl.e, 

if the rlecision is made to procP.ed with a fo~al 

enforcement action, the procedures should set out 

the tvpe of information to be .. contalned in the 

documentation-sent to the.assigned -author of ~the 

·proposed action. 

(5) Install a tracking system (e.g., violat~on summary, 

pink slip) which shqutd be maintained to locate an 

enforcement action at any time in this process (see 

the example in Attachment C). 
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(6) Have procedures that identify who ia responsible 

for completing each p~ase of the evaluation and who 

should make each decision as the instance of apparent 

noncompliance ia processed. 

Principle No. 41 Enforcement Evaluation 

When an instance of noncompliance is identified by the. 

pre-enforcement screening, the appropriate follow-up action 

must be determined. This is a determination that should be 

made by technical personnel with legal consultation, when 

necessary. The following elements need to be in place: 

A.. Guidelines and procedures which assist in determining 

the appropriate levels of action for specific categori~ 

of violations. National guidance on the appropriate 

enforcement response to specific violations has been 

developed and is contained in the Enforcement Response 

Guide (Attachment B). Deviations from this Guide may 

legitimately occur, depending upon ·the facts of a 

apecific case. 

B. Procedures delineating the respective roles of the 

technical and legal staff and establishing procedures 

for coordination. 

c. Procedures for compiling enforcement action background 

information to support the enforcement deciaion. 

D. Procedures for interaction and . coordinat·ion with other 

affected programs (e.g., RCRA, CERCLA and/or other 

agencies). Written agreements between programs. may be 
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E. ·Procedures -for information flow ·and decision-making 

necessary to secure concurrence or nonconcurrence on the 

enforcement action. 

F. Ti1TtP. frames for eomoletin'J a determination as to whethe·r 

the violation is "actionable" and initiation of ·the 

aopropriate resoonse. For examole, the -provision cou~d 

··.state .that the ·ovet:all ·time ·-'from .the date ·a repo.rt/'!vent 

is due to initiation o~ the appropriate a:::~n should 

not exceed 45 days. T~e administ'!ri.ng ag-· -.:y s,.;:>uld 

estahlish time frames which are subject to review. 

G. Procerlures tor escalating enforcement action if compliance 

is n~t achieved exoeditiously after taking the initial 

action. 

H. Procedures for closing out and updating the file ~nd 

for· returning the compliance information to the data 

base. When it is decided that an enforce~ent action 

will not be taken, it is important to have a written 

record that clearly d.ocuments why the alternative action 

(i.e., an :informal -:notification or =a· permit· modification), 

is more appropriate. 

I. Procedures for providing feedback to the source inventory 

that would correct any errors/misinformation found during 

the screening process.· 

Principle No. 5: Formal Enforcement Action and Follow-Up 

·This crucial principle is the cutting edge of the EMS and begins 

when the decision has been made to issue a "formal" enforcement 
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and/or regulations. In general, that decision is trl9gered by 

a failure to achieve compliance within a specified period of 

time through less formal means. According to the USEPA "Guidance 

for Oversight of NPDES Programs", a formal enforcement action 

ia one that requires actions to achieve compliance, specifies a 

timetable, contains consequences for noncompliance that are 

independently enforceable without having to prove the original 

violation, and subjects the person to adverse legal consequences 

for noncompliance. Specific State enforcement actions should 

be addressed by Regions and States on a case-~pecific basis. 

Regions can exercise their own judgment in interpreting and 

adapting national criteria to States, so long as they can 

·justify the adaption of the State's enforcement process consistent 

with national objectives. 

The following elements for formal enforcement action should be 

included in the EMS1 

A. Specific designation of responsibility. for writing the 

formal enforcement action. 

B. Guidance for the form and substance of the formal enforcement. 

action for uae by the legal and technical staff. The basic 

elements of the action should be summarized on this form. 

c. A tracking·ayatem for following the progress of formal 

enforcement actions through to final physical compliance. 

Thia compliance ~racking system should be capable of supportir 

the flow of required information into PCS. 
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1>. ""Procedures .::ami ~idel±nes ~for :-escala-c-ing ~t.lte :aetion i:£ 

compliance is not achieved expeditiously, especially in 

cases of noncompliance with an earlier enforcement action. 

E. Procedures.for establishing the -basis for closing enforcement 

actions and · r.outing ··the ~appropriate compliance information 

.to the sourc;e inventory. · 

Principle No. 6: Initiation o'f Field Investigations 

Field investigations are an integral part of any enforcement 

program. The level of enforcement action is often dictated by 

the ability of field inspection programs to respond to enforce-

ment needs. Enforcement programs are responsible for selecting 

·inspection candidates for both routine and special efforts of 

the field units in support of the program. Field investigations 

can be started at any time in the enforcement process. Chapter 

v of the EMS Guide provides detailed guidance on field inspec-

tions: however, the following elements related to field 

investigations should.be included in an EMS. 

A. Criteria and procedures for detecting candidates for field 

. investigations. ..This, should ;.be ·.accomplished 'through the · 

development of an-annual compliance inspection plan. Plans 

-and procedures consistent with·the Compliance Inspection 

Strategy (Chapter V) and clear criteria for selecting 

candidates for appropriate mix of routine and special 

compliance inspections must be in place. 

B. Designation of responsibility to.the enforcement program 

manager for requesting field investigations in support of 

the enforcement program. 
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c. Timeframes for reporting the findings of a field 

invest.igation. For example, the procedure may require a 

full report to be submitted to the enforceme~t program 

within 30 days of the completion of the investigation. 

D. A mechanism for informing field investigation ?ersonnel of 

the utilization of field surveys. 

E.. Procedures for coordinating field investiga~ions between 

the administering agencies. 

Principle No. 71 Internal Management Control 

Throughout the enforcement process it is vital for all levels 

of management to be able to assess the effectiveness of the 

program and to identify progress or deficiencies. Consequentl~ 

the organization'• ~nforcement ?rocedures should provide feed

back to give management the information it needs to ensure that 

the program makes timely decisions and meets commitments. 

Those procedures should allow for self-evaluation based on 

reasonable timeframes, and should identify the focus of respon

sibility for each element. of the EMS. For internal management 

control, an EMS should provide for: 

A. The maintenance of a record cf specific formal enforcement 

actions taken by the organization at any given period of · 

time. 

B. A method of tracking information in terma of location and. 

action/reaction time. 
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c. A system of evaluating specific activities in terms of their 

quality, timeliness, results, and accomplishment of program 

objectives • 

. D. :.A .system for .assessing --how ·the compliance data, tas indicators 

of environmental results, help-meet _the ·goals -.of the ·cwA. 

_E. Procedures that will result in·effective .. communic:ation 

- between the USEPA Regional Off ices and the States on all 

aspec~s of the enforcement process, including: the ~u=rent 

status of noncompliant sources and enforcement actions as 

reported in the·Quarterly Noncompliance Reports: audit of 

approved State programs: problem resolution: advance not.i'fi-

cation of enforcement actions initiatted by USEPA in approved 

States: and similar·program mattera. 

Conclusion 

The successful Enforcement Management System should contain certain 

key elements while remaining a flexible and dynamic system which is 

geared to the organization and resources of the particular adminis

tering agency. The :system •Should be •Strong end ::reailent tenough ·-to 

continue· and ··to trans late compliance· information '"into" enforcement 

results, regardless of pressures·that affect the~system. ·The key 

to the success of -the system is the unimpeded flow of. information-

through the system·which facilitates the rapid return of a non

complying permittee to compliance. · Good conununication among all 

parties in the system is essential to its success. 

-
This chapter of the Enforcement Management System haa described the 

basic.principles of the system. Implementation of the prin~iples 

--·- - - . ,.,._ -· i--- --•--------· 

l .. -.. 
10 -~ 
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number of essential documents support this framework in order to 

make the system whole (see Appendix I). The remaining chapters of 

the EMS contain the most important of the supporting enforc~ment 

guidance and. policies. 



ATTACHMENT A 

VIOLATION REVIEW PROCESS 

Mal"l.Y NPDES permit tees· may experience -some violation of ·their permit 

conditions auring the life ·of -a ··~Penni t .or may violate ·en1:orcement 

orders.. An ,·effective ·Enforcement· Managemfl!nt System (E~S) --should 

d~scribe a process for reviewing and.screening those ·viotations :to 

assure that enforcement resources are concentrated on the most 

serious violations. 

Throughout the violation review process, it should be remembered 

that any violation of an NPDES permit is ·a violation of the Clean 

Water Act (CWA) for which the permittee .is -strictly liable, .and for 

which USEPA encourages some type of enforcement response. An 

administering aqency's decision regarding ·the appropriate enforcement 

action should be based on an analysis of .all of .the facts and 

relevant legal provisions involved in a particular case. A decision 

to take no action in a given situation is within the enforcement 

discretion of the administering agency, so long as the reason for 

exercising -the ··no~action alternative :.is .warrante·d ,and .'documented. 

The violation review process has two main review elements-~screening 

all relevant data to determine: l) whether there has been any type of 

violation and the nature of that violation, and 2) whether the 

violat·ion requires professional review (defined by Violation Review 

Action Criteria) and in some cases, listing on the Ouarterly 

Noncompliance -Report (QNCR). These .are ·dtscussed below. 
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General Screenin.g Considerations 

An administering agency' a decision or1 ¥1hether to initiate an 

enforcement action, and the type of ~ction which is appropriate, 

should include an evaluation of all available data to deterin.ine 

the seriousness of the violation, the compliance history of the 

permittee, and other relevant facts in the case. The decision 

to proceed should not be based solely on whether there is a 

violation. There are many .other circumstances which should be 

considered in deciding whether to proceed with an enforcement 

action. Included are the following: 1) a permit or enforcement 

order schedule has been violated: 2) a violation has occurred 

that presents an actual or imminent threat of significant harm 

to the environment or to the public health and safety: 3) a 

violation has. occurred ~hich, unless corrected, ¥irould erode the 

integrity of an environmental protection program: 4) pretreatment. 

program requirements are violated: S) a source has failed to 

report: 6) a source has conducted an unauthorized bypass: 7) 

inspection results indicate a severe problem: 8) there are 

known or suspected operation and maintenance problems: 9) 

information provided by interested parties indicates that a 

significant violation has occurred: and 10) there are aesthetic 

·impacts related to the violation. These general violation 

screening considerations should be applied in the violation 

revie111 process~ 

Violation Review Process 

An effective Enforcement Management System _(EMS) should include a 

process for reviewing PMRs and other· reports submitted by the 
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permittee to 1etll!trminP. whether that permittee is violating the 

terms of: its permit or enforcement order, where the permittee is 

subject to such an ord4r. As a oart of that process, the adminis-

tering -agency should establish .criteria for reviewing violations to 

detP.rmine·wnich violations require priority review by a professional 

to determine whether the viol-at ion ·-should be subject "to a formal or 

informal ~entorcement -response. 'The :initial ·screerdng of :'DMRs ·to 

ma~e this determination is normally conduct~d by para-professionals. 

Any violation of. a parmit or enforcement order that exceeds the 

screening criteria -- called Violation Review Action Criteria 
• • • • -··· ,,.. Jfw,1- •• 

(VRAC) -- should be reviewed by professional personnel to determine 

the aporopriate enforcement response. The remainder of this section 

at!dresses the VRAC for: a) effluent violations of permits and 

enforcement orders: and b) schedule, reporting.and other non-eff.luent 

viola~ions of permits and enforcement orde.rs. 

A. Effluent Violations 

Every NPDES permittee must submit Discharge Monitoring Reports. 

CD~Rs) to the administering agency for its review to determine 

whether there 'are-violations ·of the effluent limitatlons in the 

~ermit or in an enf.orcement order·that is·active against the 

~ermittee. Fed.erally-designated majors or ·P.L. 92-500 funded 

minor NPDES permittees should submit DMRs either on a monthly or 

quarterly basis. (Other permittees must al.so report but they may 

be required to report on a less f~equent basis.) 

"The EMS ~ncouraq~s the ·administering agency to~take·an appro

priate enforcPment response against all violations. 
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~ p~rticular violation may be resolved by a permittee so that· a 

forl"ftal enforcement response by the regulatory agency is unnecessar:t. 

Other violations rnay require formal enforcement action for 

resolution. 

Table I of this Attachment identifies the VRAC to be applied by 

administering agencies in screening performance against.effluent 

lil1lits. The VRAC established for violation of permit effluent 

limits are more stringent than the reporting crite~ia established 

in t~e QNCR regulation. Magnitude is not a factor in screening for 

30 day average violations--only the number of violations--and 

criteria are included for 7 day average and daily maximum violations. 

The VRAC for violation of effluent limits ~n enforcement orders ~ 

equivalent to the cri! :?ria for reporting established by the Ct1CR 

regulation. Approved NPDES States should consider the VRAC included 

in Table I to be guidance and. may modify.the screening criteria to 

reflect State resources and priorities. However,- the VRAC established 

by approved NPDES States.should be no less stringent than thf! 

criteria established in Table I and should include criteria for 

violations of a seven day average or daily maxilT\Um. If the State 

chooses to establish VRAC different from Table I, the EMS should 

explain the basis for setting the threshold for VRAC. 

a. Schedule,· Reporting and Other Violat~ons 

The administering agency routinely examines the status of a permit ee 

on a monthly or quarterly basis through review of DMRa~ and othe.r 
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reports to determine whether the pe~mittee is complying ~ith sched

ules, reporting, or other requirements set by the permit or by an 

enforceinent order, where such an order exists. ~s discussed in A 

above, the c· EMS encourages the ··administering agency to ·talte an 

appropriate enforcement action against all violaticms. ·A .particular 

violation rnay be resolved by a permit tee .so ~tnat .. a .formal :enforcement 

response by the regulatory agency. is unneces·sa:ry. Other violation.'3 

may require formal enforcement action for resolution. 

Table I of this Attachment identifies the VRAC to be applied by 

administering agencies in screening performance against schedule, 

reporting, and other requirements for all permittees. · The VRA.C 

for violations of sch~dule and reporting requirements in this Tabl~ 

are, in fact, equivalent to·the criteria established for reporting 

in the regulati.on, "National Pollutant Discharge Elimination ..System 

Regulations: Noncompliance and Program Reporting,• commonly referrP.d 

to as the QNCR· regulation. Approved ~PDES States may modify the 

VRA.C included in Table I, but in no case s~ould the VR~C be set at 

a ievel less stringent than the.reporting criteria identified in 

Table ·I. 

Significant Noncompliance ( SNC h Def ini ti on and Use 

The QNCR regulation (40 CFR 123.45) establish~& criteria for 

reporting violations of permit conditions or enforcement orders by 

major permittees in the Quarterly Noncompliance Report. (QNCR) •. 

From the universe of violations ·identified in the QNCR, a subset o.f 

violations will be identified· as significant noncompliance. ·(SNC) • 
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An exolanation of which violations identified on the ONCR will 

be considere~ SNC is provided in the ONCR Guidance. It should 

be not~d that sine~ the definition of SNC is in guidance, it 

may change from time to time. 

As state~ previously, VRAC exceedances do not automatically require 

a formal enforcement resQonse, but 9.2, require a professional 

review. T~e concept of SNC is imQortant because it identifies 

those violations which ~ receive a formal enforcement response 

or rAturn to compliance within a fixed p~ri.od of time unless an 

acceptable justification is esta~lished for not taking action. 

(See Enforcement Resoonse Guide.) Administering agency per

formance in addressing SNC on a timely and appro~riate basis 

will be tracked in the Agency's Strategic Planning and Management 

System (SPMS) • 

. Summary 

\ \L\-. 

The VRAC are criteria for ·screening DMR's and. other reports submitted 

by permittees to determine whether the violation(s) requires a 

professional review. Identification of a violation as meeting or 

exceeding the VRAC does not establish the type of enforcement 

response which should h• taken or the time frame in which it should 

be accomplished. 

For·~a.nv viola~ions, VRAC is equivalent to the reporting crite~ia 

established by the ONCR regulation. Those violations will be 

reviewed by a professional and listed on the QNCR. In other cases, 



- 7 -

violati'ons will be ~·reviewed· by a professional --e-ven ·~though ~hey 

do not meet the magnitude or frequency criteria of the ONCR. 

Finally, a subset of violations identified on the ONCR will meet 

the definition of SNC. A designation that~a violation is.SNC 

requi l:'P.S that the violation be corrected or that· a formal -,enforce-

ment resporise be .initiated within ,.a specific per.iod .of .time .by the 

administer] no ag~ncy, unless .:·an acceptable j.ustff ication ··for-no 

action is provided. This defini~ion is provided in the ONCR 

Guidance. 
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TABLE I 

VIOLATION REVIEW ACTION CRITERIA 

VIOLATIONS OF EFFLUENT LIMITS 

a. Permit Violations Criteria 

30 Day Average V_iolations • 

7 Day Average violations 

Daily maximum violations* 

• pH . 

• Storm Water 

Any Limit 

2 violations in 6 months 

Two violations in a month 

Four violations in a month 

<4.0 or >11.0, or if continuous 
monitoring criteria are exceeded 

Four times the effective limit 

Causes or has potential to cause 
a water quality or a health 
problem or the violation is of 
concern to the Director 

b. Enforcement Order Violations 

Any Limit Cited in the 
Enforcement Order** 

Any violation during the quarter 

VIOLATIONS OF COMPLIANCE SCHEDULE PERMITS AND ENFORCEMENT ORDERS 

* 

** 

Start Construction 90 days past scheduled date 
End Construction 
Attain Pinal Compliance 

All Additional Mileatonea 90 days past acheduled da~e 

Excludes bacteriological count• (e.g.,fecal coliform), color, 
and thermal parameter• for which criteria are discretionary. 

In the abaenc.• · of interim effluent limi ta· in an enforcement 
order, permit limit• ahould be tracked and evaluated baaed on 
the -criteria for permit violations. 
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VIOLATIONS OF REPOPTING REOUIREMENTS IN PERMITS AND ENFORCEMENT 
·ORDERS 

Discharae Monitorina 
. Reports C r>MRs) 

Pretreatment Rer>orts 

Comriliance Schedule Report 
·Final Progress Repo?:..t 

All Additional Reoorts 

VIOLATIONS OF OTHER REQUIREMENTS 

a. Pretreatment Program 

-Implementation 

-Enforcement by POTW 

b. General Permit Conditions 

-Record Keeping, O&M 

·-BHP 

c. Enforcement Orders 

Any Other Reauf rements 
Cited in the Enforcement 
Order 

~. Other Violations 

30 days overdue or incomplete 
or not understandable 

_-30 days overdue or incomplete 
or not understandable 

··30 days overdue ·or .. i ncomplet-e 
·~r not understandable 

30 days overdue or incomnlete 
or not understandable 

Failure to implement (issue 
permits, enact ordinances, 
Jnspect'IUs) local pretreatment 
program reauirements. 

Failure of the POTW to enforce 
IU ~retreatment reQuirements 

Violation of narrative reauire
ments (inaccurate recordkeeping, 
inadeauate treatment plant 
operation and maintenance) 

.i..Pailure =to~ follow· 1'est 
-ManaqeJ'lent Practices ·c i.e., 
reauirement to develor> SPCC 
plans an~ ·blT'>lement RMP) 

Any violations durina the 
auarter 

Violations for which a formal 
enforc,ment action is recommended 
by the Enforcement Response 
·guide. 
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ANNUAL REVIEW 

The file ·of anv major permittee or minor permitte": of concern 

should be reviewed at least once in a twelve month period, regardless 

of whether the above crite~ia have been exceeded. 



ATTACHMENT B 

ENFORCEMENT RESPONSE. ·GUIDE 

This guide is for the use of NPDES enforcement officials who are 

responsible .for dete:-mining ·.the ·approp:-iate ·enfo:-cement _:-esponse 

·to a specific violation of the NPDES pe:-mit1and related,aections 

of· tlte ·clean -Water ·Act. ;It is .intende.d ·to se.rve t.w.o main pu:-poses: 

·1. It recommends enforcement responses that are timely and 

appropriate in relation to the nature and severity of the 

violation and the overall degree of noncompliancer 

2. It provides a guide to ·ensure a unifo!"Jft application ·of 

enforcement response to comparable levels and types of viola

tions, and it can be used as a mechanism to review .the appro

priateness of responses by an enforcement agency • 
• 

This guide should be used to select the·most appropriate·response 

to instances of noncompliance. When making determinations on the 

level of the enforcement response, the technical and legal staff 

should consider the degree of variance from the permit condition o:-. 

legal ~requirement, ~the 'duration of .the violation, :p:-evious ·en·fo:-ce

ment actions taken against the violator, and the deterrent effect 

of ·the·response on·the aimila:-ly situated regulated community. 

Equally important are considerations of fairness and equity, .national 

consistency and the integrity of the NPDES program. 

· I.n any particular case 1 ·these factors may lead to a response that 

differs ·from that contained in the guide. · .. It. should be ,·emphasized 

that any violation of an NPDES permit is a violation of the Clean 

\ ·!C. 
l , 
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Water Act (CWA). The ~dminlstering agency (Region or approved State
1 

in its exercise of enforcement discretion, may elect any of the 

en'.orcement responses available under and consistent with the CWA. 

All SNC violations must be respon~e~ to in a timely and appropriate 

manner by administerinq agencies (see Attachment A). The response 

should re~lect the nature and severity of the violation, and, 

·unless ther9 is supportable justification, the response must be a 

formal en€orcement. action (as defined elsewhere in this document), 

or a return to compliance by the permittee generally within one 

quarter ~rom the date that t~e SNC violation is first reported on 

the ONCR. Administering agencies are expected to take a formal 

enforcement action before the.violation appears on the second ONCR, 

gAneratly within 60 days of the first ONCR. If the approved State 

does not act before the second QNCR, the State should expect OSEPA 

to take a 'format enforcement action. In the rare circumstance when 

formal· enforcement action is not taken, the administering agency is 

expectP.d to have a written record that clearly justifies why the 

alternative action (informal enforcement action or permit modification) 

was more appropriate. 

A key element in all enforcement responses is the timeliness with 

which they are initiated and effect compliance. Given many types 

of violations and the variance in resources available to the 

administering agenci.es, no specific time frame is established in 

which to initiate and complete a given response. Within 30 days 

o' the identificati6n of any violation, the appropriate responst 

should be determined, and any action taken (or not taken) should 
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be documented. If noncompliance continues beyond what is conside:::-ed 

to be a reasonable time, the type of formal enforcement action 

needed should be established. 

This-guidance add:::-esses a b=oad Tange of ·NPDES violations •. ~t is 

not intended to cover all·types of violations. The.,responses in 

this guide are s~ggested ~esponses. They reflect the enforcement 

actions available to the USEPA. Other administering agencies may 
-· have alternative enforcement responses that are equally effectiv~. 

The measure of the effectiveness of an enforcement.response includes: 

whether the noncomplying source is returned to compliance 
as expeditiously as possibler 

whether the enforcement response establishes the appropriate 
deterrent effect for the particular violator and for othe= 
potential violatorsr and 

-- whether the enforcement response promotes fairness of 
government treatment as between comparable violators, as 
well as between complying and noncomplying parties. 

In exercising its enforcement ove:::-sight responsibilities,· the USEPA 

must evaluate whether an administering agency has used an appropriate 

enforcement response to .. a .given ---noncompliance situation. VThe 
..... 

Enforcement Response Guide -.will.; be used as .-a· general guide ~in 

making that as~essment, keeping in mind the enforcement responses 

available to the administering agency, th• results t~at are achieved, 

and the need.t6·achieve an acceptable level of national consistency. 

This guide has been developed for the internal use of USEPA and is 

. not intended to create legal rights or obligations, or to limit the 

enforcement discretion of any of-the .administeri"ng agencies. 

\2 l 



Failure to sanple, ncnitor 
or report (rCIJtine report.a, 
IMRa) 

Failure to sanple, ncnitor -
or report (one-time _ 
requirarent) 

Failure to notify (ce21pliance 
· or namtpliance with 

schedule requirement) 

YZ2 

Failure to sanple, m::nitor, 
report or notify 

Failure . to nct.ify of 
effluent limit violaticri 

Failure to nct.ify of 
effluent limit violaticri 

Failure to notify of 
effluent limit violaticri 

MiDz'· sanpling, m:nitaring 
or report.ing deficiencies 

Miner •anpling, m:nitoring 
or rapcrt.ing deficiencies 

Majer or groaa sanpling, 
m:nitaring or reparting, 
deficiencies 

Isolated or infrequent. 

Isolated or infrequent. 

Isolated or infrequent. 

Pemittee dcell net 
reapad. to letters, does. 
net foll.al thrcu9h cri 
verJ:al or written 

_ agreenml'lt, or frequent 
violatic:n. 

l<ncwrl envircnmntal 
dmmge results. 

Isolated or infrequent. 
No 1cna.m effects. 

Iaolated or infrequent. 

Isolated or infrequent. 

Oxttinuation. 

RA!G OF RFSPCNsEl, 
(see oeluu.ucns) 

2Alcne call, written 
1etter of 'l?~olation 
(UN). Report to 
be subaitted 
inmediately. 
Administrative 
Order (AO) if no 
resp::inse is received. 

lDV. Reports to 
be sul:rnitted 
iJrm!diately. 

2Phcne call or WV. _ 
Reports to be sub
mitted immdi.ately. 

NJ or judicial 
actial if no response 

- is received. Request 
for criminal investi
gaticri. 

NJ or juclicia.l. 
_acti.ai. 

Phal8 c:all or UJV. 

.IJ:N or AO. 

Phcne c:all or u:: 
Oxrecticnato~ 
llllde on next sutllli.ttal: 

Nl if ccntinued. 

UN or AO. 
Q>n:ecU.aw to be 
raide en the next-
•Jbnit.tal. 

10 er judicial 
acticl'l. 

Jui:licial action. 
Request far c:rimina'
investigation. 



PEFMIT CIK'LIANCE saEXJI.ES (Constructiat ~es or planning)l 

Missed Interim Date 

Missed Interim Date 

Missed .. Interim Date 

Missed Final Date4 

Missed Pinal Date4 

Majer ar gross 
defi.c:i.enci.es 

Failure to install . 
m:initaring equi.ptent. 

Will not cause late final date 
or other interim dates~ 

- Will result-.in other missed 
; interim dat•. · ViolatiCX'l ·for 
.. good or valid awae • 

. , Will result: in other 'missed 
·interim dates. No.gcx>d.or 
valid awse. 

Violaticn me to farce 
najeure (Strike, act. of 
God, etc.) 

90 days ar m:ire c:utatanaing. 
"Failure ar refusal to cxnply 
without. giood or val.id cause. 

. Cl:mtinuaticn. 

OXitained in NJ previamly 
iuued (~ delay). 

:: a:intained in-'AO· previoUaly 
iuued and no justifiable 

~ reucn for delay. 

,.ln.f instance. 

RANGE OF RESPCl'lSE . 

Im. 

.~.IDJ, ;·NJ~ ;judicial 
:acticn. 

Q)ntact. permi. ttee and . 
require doanentation 
of geed ar valid cause. 

. NJ or judicial 
acticn. 

NJ or judicial acticn . 
Request far criminal 

. investigat.icn. 

NJ to begin ncnitoring 
(using outside cxn
trac:ts, if necessary) 
. .!!!! install equi.pnent.. 

NJ.S 

.. JUdic:ial-act.iat. 
Raque8t..far.criminal 
inwstigaticn. 

· Juaicial act.ion. -Request 
for criminal investiga
ticn. 



PDMI'l' EFFIJJENr LIMITS 

~ 

Exceeding Final Limits 

Exceeding Final Limits 

Exceeding Final Limits 

Exceedi.n; Interim Limits. 

Exceed.ing Interim Limits 

Exceeding Interim Limits 
(outside pecni.ttee •• 
ccntrol, e.g. torc::e 
DBjeure) 

Exceeding Interim Limits 
(cut.side pmaittee. s 
ccntzal, e.g., force 
najeure) 

Diadiarge witbcut a· 
pemit 

Disdmrge without a 
pc:mit 

Exel! ding Interim 
Limits o:::ntained 
in· AO 

bceeding Interim 
Limit.a o:::ntained 
in AO 

.CI~ 

Infrequent. or isolated 
miner violaticn. 

Infrequent or isolated 
•jar violaticns of a 
single effluent -limit. 

Frequent violatiais Of 
effluent limits. 

Results_ in lcncwn enviral
. mmtal """89•· 

Withalt 1cnam dam!lge. 

No hamful effects 
lcncwn. 

With substantial 
enViranental danage. 

One time withcut lcnom 
envircnnmtal danage. · 

aie time ~ch results 
in anvircnnmtal danage 
ar ccat.iming violaticn. 

~ violaticn with 
lcncMn envircnaental ~ge. 

Infrequent violaticn. 

Preq,uent violaticnl 
within the cx::ntrol of the 
pmmi.ttee ar enviramantal 
&merge \~om. 

JD/. 

1DI, NJ (judicial 
acticn if enviro:inental 
hum resulted). 

NJ or judicial 
ac:t.ion. 

NJ or judicial actioo. 

NJ or judicial 
actiai. 

AO. 

~o or judicial actiai. 

ID. 

NJ or judicial acticn. 
Request for criminal 
investigatj.al. 

Judicial action. Request 
for criminal investigatiCX'l. 

NJ.S; 



Minor violatia"l of 
analytical procedures 

Majer violatia"l of 
analytical procecllres 

Major violatia"l of 
. analytical procedures 

Minar violat.ia"l of 
pernd.t cxn:lit.ia"l 

Minor violaticn of 
pend. t o:indi.ticn 

Majer violat.ia"l of 
pemi.t cxn:litia"l 

Ncn-sul:::mittal of 
IMR/~ data 

Ncn-sul:mi.ttal of 
IMR/Cl' data 

Ncn-su1:::mi ttal Of BMR 
ar pericdic repcx ta · 

Violatial of gmezal, 
categorical., er. lccal 
limits 

Violat.ial of genexal, 
categaric:al, ar lmal 
limita 

Violaticn of categorical 
standards 

·~ RESPONSE_ 

Any instance. 

No evidence of intent• 

Evidence of negligence 
or:intent • 

No evidence.of negligence 
or intent. 

Evidence of negligence 
ar intent.. 

Evidence of :·negligence 
ar intent. 

Isolated violation. 

Cl:>ntinued violaticn. 

Late. 

. Infrequent.. 

No BMR or treatment 
installed. 

im. 

:.NJ or ~judicial 
.:ac:t.iai (possible 
: criminal ac:tiCXl). 

tDJ. Imm!diate 
correction required. 

NJ ar judicial 
act.ial (possible · 
criminal act.ion) • 

NJ ar juclicial 
acticn (possible 

-criminal act.ion). 

1.DV or:NJ. 

·Judicial act.ion. 

UN or NJ. 

:J.Dl'or·NJ • 

ID er judici•l action. 



MUNICIPAIS. ( P01Ws) 

~ 

Non-sutnittal of 
anrwal reports 

Municipal non
enforcement of 
general, local or 
categorical limits 

icipal non- · 
in;Uarentation 

·of pretreatment 
progrm (e.g, failure 
to enforce artf limits, 
z:eporting require
~nts, etc.) 

Failu.."'8 to sutni t 
an approvable 
pretreatment 
prcgran 

Failure to sutmit 
an apptovable 
pretreatment 
pxcgrn. 

ENFORCEMEN! RESPONSE 

PRETRFA'IMENr (CCNI'INUED) 

First occurrence. 

Fi=st time or infrequent. 

Contirued non
inpl~ntation. 

Fi:st ocairrence. 

C.ontil'l.led. 

. , 

IDI. 

ID/ or AO. 

NJ or Judicial Action 
(Judicial Action may 
be preceded by notice 
to P01W under section 
309(f)). 

NJ. 

Judicial. action. 

'11'lere are three levels·of response to all violations. For 8rrf violation the 
adninistering agency 111.JSt revi• the violation and detetmine the apprcpriate 
:esponse. For m violations, the response may be no action necessaey at this 
tine. '1he infcmml enforc1111Bnt respame can be an inspection, phone call; a . 
violation letter, or a Federal Notice of Violation to the pemittee with a ccpy 
to the aaainistering State agenq. 'l'he violation letter can be limited to a 
nctif icaticn of the violation or to requiring certain steps to be taken within 
specific tJma frw. 'Dle fcmnal enforca•nt response ·nust be one of the 
follcwing: 

1. An Adninistrative Order or State equivalent action1 or 

2. A.j\tdicial ~ferral to the state Attorney General or to the Department of 
Justice. · 



lThe Notir.e l')f Violation ·(NOV) .. is not SDP.cifically identif.i9d·as--a pe>ssible 
. resoonse in tnA "RanQe of:· Respanse" .'column. I,, cfact, .the .use of. an OOV by ·EPA 
as an initial respcnse is an ai;>0ropriate ontion where·the violation is in a 
State with an aonroved NPOES oroqram. Hc:Mever, it n.11st be recognized that an 
NOV does not qualify as a formal enf.orcement action. . 

2Phone calls should ~ noted i.n the record and be f.ollo-1ed uo with warning 
letters if. renorts are not received wit'hin the soacif.ied ti.ne.frane. 

3tf ttie concliance ·scher'ule is· est-..ablished bit a -consent decree or other . 

:. 

iudicial order, 'the violation should.be brought to the-attention of the program 
manaqer and legal coun.c;el to determine whether the court should be notified. 
The permitting autnoritv may not excuse or allow a violation of a oonsent 
decreP. or other court order without c."X.lrt approval. · 

4-rhe enforcement resoonse cho.~en ~or Misse<1 Final:Dates m.Jst he consistent 
wi~~ the provisions of the Natil')nal Municipal Policy. 

5-rhe Clean Water Act does not authorize the issuance of an AO for a violation 
of a nreviously issued AO. Any successive AO issued must be -basoo upon the 
undP.rlyiflC1 violations of the Act contai.neti in the previous AO and/or upon 
subsequent violation.c; of the Act. · · · 

&tbe amenr1ments to the Clean Water Act proposed by both the House of Representatives 
arrl the SenatP. would qiVP. EPA authority to inpose administrative penalties. If· 
ttie final version inclurl~s this authority, the ERG will have to be m:>dified to 
establish criteria for determining which·violations should be addressed through 
a penalty action. · 

i --·; .• 
! . ::..: 



NPDES VIOlATI~ SlMtARY 

NPDfS No. 

NAME & l.OCATIOO 

lli\TP. OF Ot\fE OF 

( ) Major 
( ) Hinor 

A'ITACHMENI' C 

( ) Municipal 
( ) Non-Mun. 
I ) Federal 
( ) State 

VIO~rroo TYPE Of VIOLATIOO AGDK:Y RBS~·~ . ~~F.s 
Pt-;RSOO(S) 
1Nrr1~r1~ 
RESPOOSE 

StJl;l'US 
REVI~ 

tWtE 
AND TITLE -~--{M_ ..... IYR ______________________ f!l/Di\ 

I 
--------------·----·----·----------------- . -. --+-lt--t--------1------1 

----------------------------1--·1----,-..-
(Additional information may be entererl across the sh,.!Ot--betW~"On 
citations of permit violations-to ~t l~itl anci.llilry trdckill] 
requirerMnts. Any other pertinent infonnation, such as the . 
rational~ for unusual responses, may also be docwt¥lntod in this 
mannc3r.) 

-----·-·--------+--·----------------------t--t----------.,--t---
,,.,:;. 

-------------·----t--------------~1-~--1--1-------~-+--t-·-t--------------~----------1 _,. 



,;:APPENDIX I 

LIST OF GUIDANCE AND SUPPORTING DOCUMENTS 

1. National Guidance ~or Oversight of NPDES ProgrAms, FY 1986 
(June 28, 1985). 

2. ·off'ice of Water ·p~ - l986•1987·:0perattnq .. Guidance ~and :.S.t·rategi:~ 
Planninq and Management, System ( Febr:u~ry, .:19as) ~-

. 3. NPDES Inspect ion Strategy ··and .:Guidance for .·Preparing: llnnua.1 
~tate/EPA .Compliance ~Inspection Plans (April :16, J9-8S ) .• 

4. National Municipal Policy (January 23, 1984). 

5. Regional and Statq Gui~ance on the National Municipal Policy 
(ADril 1_7, 1984). 

6. Municipal Enforcement Guidance (Issued by Off ice of Enf.orcement 
and Compliance Monitoring: October, 1984). 

7. Recommend'!d Format for Clean W.ater.-Act Section _·309 Administrative 
Orders (July ·30, 1985) 

8. Pretreatment Program Guidance to·PoTWs .. for·Enforcement of 
Industrial Categorical Standards (November S,_ 1984) 

9. NPDES Civil :Penalty 'Policy (February ,lL, .. 1986). 

lt>. Permit Compliance :system :Policy (October '31, .. 1985). 

1.· # •• : :. 

: 
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ABBREVIATIONS FREQUENTLY USED 

AAW - Assistant Administrator for Water 

ADA - Administering Agency (EPA and NPDES States) 

ADP - Automated Data Processing 

AO - Administrative Order 

AT - Advanced Treatment 

AWT - Advanced Waste Treatment 

BAT - Best Available Technology 

BCT - Best Conventional Technology 

BCCT - Best Conventional Control Technology 

BIO - Compliance Biomonitoring Inspection (see CBI) 

·BOD5 - 5 Day Biochemical Oxygen Demand 

BEJ - Best Professional Judgment 

BPT - Best Practicable Treatment 

APPENDIX II 

CBI - Confidential Business Information or Compliance Biomonitoring 
Inspection (See BIO) 

CEI - Compliance Evaluation Inspection 

CFR - Code of Federal Regulations 

CG - Construction Grant 

C$ Construction Schedule 

CSI - Compliance Sampling Inspection 

CWA Clean Water Act 

DI (DIA or DIAG) - Diagnostic Inspection 

- DMR - _Discharge· Monitoring Report 

DOJ - Department of Justice (US) 

ELG - Effluent ~imitation Guideline9 

EMS - Enforcement Management System 

ERG - Enforcement Response Guide 



F - Final Limits 

FEL - Final Effluent Limits 

FFCA - Federal Facility Compliance Agreement 

FR -·Federal ·Register 

GREAT - General Record.of :Enforcement Act.ions:Taken 

IAG -.Interagency Agreement 

IC·-.In ·compliance 

IEL (INT) - Interim Effluent Limits 

IL - Interim Limits 

LOV - Letter of Violation 

MOA - Memorandum of Agreement 

NC - Noncompliance 

NCR - Noncompliance Report 

NEIC - National Enforcement Investigations Center 

NOV·- Notice of Violation 

NPDES - National Pollutant Discharge Elimination System 

OECM - Off ice of Enforcement and Compliance Monitoring 

OGC - Off ice of General Counsel 

OIG·- Office:of .Irispector.General 

O•M - Operations ~and· Main.tenance/Management 

OW·- Office of·Water 

· OWAS (OWEG) - Guide to the Office of Water Accountability System 
and Mid-Year Evaluations 

OWEP - Off ice of Water Enforcement and Permits 

ORD - Off ice of Research and Development 

PAI Performance Audit Inspection 

PCS - Permit Compliance System 

POTW:- Publicly owned Treatment Works 

POR - Permit Quality Review \ 
,-;; . -- . 
_./ . 
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PWS - Public Water Systems 

QA - Quality Assurance 

- 3 -

QNCR - Quarterly Noncompliance Report 

RE - Resolved 

RI - Reconnaisance Inspection 

SCO - Show Cause Order 

SEA - State-EPA Agreement or State Enforcement Agreement 

SNAP - Significant Noncompliance Action Program • 

SNC - Significant Noncompliance 

SPCC - Spill Prevention Control and Countermeasures 

SPMS - Strategic Planning and Management System. 

TOX -(TOX SAMP) - Toxics Sampling Inspection (see XSI) 

TPP - Temporary Pollution Permit 

USEPA - United States Environmental Protection Agency 

VRAC - Violation Review Action Criteria 

WENOB - Water Enforcement National Data Base 

WQM - Water Quality Management 

WWTF - Wastewater Treatment Facility 

WWl'P Wastewater Treatment Plant 

XSI - Toxics Sampling Inspection (see TOX) 

$ - Facility Contructed with P.L. 92-500 Grant Funds 



.Definitions for ·the .~nforcement .:·Matulgement··~system• 
: ,·, i • '··. 

l. Actionable: A viola~ion by the NPDES permittee or other facility 

subject to regulation under the Clean Water Act (CWA), and/or 

the permit, which gives ~ise to a.possible enforcement.action 

·by ·the NPDES -St·ate, · USEPA, and/or -al'ly ~person· or ·entity ha'l.irtg 

standing, whether or not such ~ction is ~aken. 

2. Administrativ~ Order (AO): A docUTlient .;issu~d '."by EPA ·,under 

Section 309Ca)(3) of the CWA which contains findings of fact 

determined through a-unilateral, administrative process (without 

required notice or opportunity for hearing) and which demands 

that the permittee achieYe compliance with the CWA (55301, 302, 

306, 308, 318, 405 or with conditions of a permit which.imple-

ments one of those sections, or an equival~nt State action 

issued under State authority •. T·he document contains an order 

to cease the violation immediately, or a specific timetable for 

compliance. 

3. Dischargers (Municipal, Industrial, Major and Minor): 

(A) Municipal Major: ·A municipal wastewater treatment facility 

... which ~di.acharges "a flow _of ~one ~ill ion i.gallona -~r ·more 

per day, or which serves a population of ten thousand 

.or·more. Any municipal facility not:meetino .this 

definition is classified as minor. 

(B) Industrial Major: An industrial discharger's permit is 

analyzed for specific discharge characteristics which· 

.,·are tied to ·a weighted point ~total· claaaif i·cati-on 
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syst9m. Points are assigned on the basis oF. the ~ollow .. 

'ive e'tluent param9ters: toxic pollutant potential: 

flow/wastewater type: conventional pollutant load: 

public health impact: and water quality factors. The 

point total is added. It the total is eighty points or 

hiqher the discharger is.classified as major. Those 

dischargers which have less than.eighty points are 

classified as minor. 

(C) Discretionary Majors: USEPA Regions are permitted to 

assess up to five hundred points at their discretion, 

thereby placing some dischargers in the major classif i

cation which would not have otherwise been there. This 

provides the Regions the opport~nity to classify certa~ 

dischargers with local problems as· majors, even though 

they would not be under a fixed~ inflexible national 

scheme. Each Region's discretion is limited to 20 

discretionary_ additions plus five percent of their 

total major permits. 

4. Formal Enforcement Action: An action that requires actions to 

achieve· compliance, specifies a timetable, contains consequences 

for noncompliance that are independently enforceable without 

having to prove th4 original vlolation, and subj~cts the person 

to adverse legal. consequences for noncompliance. 

s. Letter of Violation (LOV): A warning letter issued by either an 

NPDES State or USEPA to a permittee ~nder the NPDES Program 

informing the permitte'! that it i-s in violation of the CWA, 
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.implementing regulations, an1/or the permit, and which indicates 

the oossibility of escalated enforcement. action if the violation 

is not corrected in a timely manner. 

~. ·Notice of Violation (NOV): A-formally-written .document .issued 

by USEPA under S309('a) Cl) to ...an approved Stat.e wit:h .a ··cooy "to 

thP. permi. ttee informinq ·them of the ·;permit tee !:s · violati·on :.of 

·a State-issued ~PDES · Jiermi t or a. State~issu_ed: S404 permit. ~he 

NOV specifically describes.the violation and describes the 

action required by the State to avoid further action by USEPA. 





.I. 5. 

"General Enforcement Policy Compendium", updated December, 1988. Table of 
Contents and Topical Index Only •. Contains policies numbered GM-1 thru 
GM-74. Copies of individual policies may be obtained from.Legal 
Enforcement Policy Branch, Office of Enforcement Policy, OE (LE-130-A). · 

\ ~~ JI 





UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. DC IHIO 

3 MAR 1983 
OP'P'ICSOP' 

.&.SOA&. AND KMP'OltCKMKMT COUMSU .. 

MEMORANDUM 

SUBJECT: 

PROM: 

General Enforcement Policy Compendium -
Transmittal Memo 

Robert "· Perry ~ ~ ....,.. ~;;;:/';;, 
·Associate Admininstrator and Gene~c:unsel 

.TO: Associate Administrator for Policy 
and Resource Management 

Assistant Administrators 
Re.gional Administrators 

Attached is the first edition of the General Enforcement 
Policy Compendium. This transmittal includes a chronological 
table of contents and a topical index of the currently ef fect~ve 
general enforcement policies and guidance documents. Copies of 
the documents are tabbed and arranged in chronological orde~. 

All of the AAs have had the opportunity to review a draft of 
this Compendium and all have concurred in this edition. Therefore, 
this Compendium contains all general enforcement policies and 
guidance documents, except those stated as part of a promulgated 
Agency regulation. Documents in effect concerning the daily opera- . 
tion of the criminal enforcement program have not been included in 
this Compendium but are available to necessary Agency personnel. 
subject to these exceptions this Compendium contains those enforce
ment policies affecting all media which are in effect and which 
should be followed by Agency personnel. Any other general enforce
ment policies (as distinguished from media-specific enforcement 
policies) are hereby revoked. Media-specific enforcement policy 
compendiums will be issued as sections of the forthcoming Enforcement/ 
Compliance Guidance Manuals. 

As new policies are developed, OLEC will transmit them 
· to you for inclusion in ·the Compendium and update the table of 
contents and the index. 

If you have any questions about matters contained in 
t~is memorandum, please.contact Janet Tungland at FTS-426-7503. 

Attachment 

cc: Regional Counsels 
Associate Enforcement Counsels 

\ Y . . 
' ,• 
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"GUIDANCE FOR OVERSIGHT OF NPDES PROGRAMS", dated May 1987. 





NATIONAL GUIDANCE 

fOR 

OVERS! Gi'f!' ·Jf ~?!JES ?ROGRA,.'1S 

:-1ay 1987 

8ACKGROUND 

The Clean Water .~ct (CWA) a:.ithorizes EPA and approved States 
to administer the ~ational Pollutant Oischaige Elimination System 
(~PDES) Program, which is t~e basic regulatory mechanism for ensur
ing that di'schargers meet_ the requirements of the CWA. Currently 
about thr~e quarters of the States are approved to administer the 
NPOES program, more than half of which also are approved to adminis
ter the pretreatment program. EPA retains -the lead responsibility 
in the balance of the States, but shares many of the i~plementation 
:unctions of the NPDES and pretreat~ent programs in a partnership 
arrangement with State agencies. 

EPA has contin~ing overall responsibility for implementation 
or ov~rsight of the NPOES program in all States--approved or not 
3?proved--in order to promote the ~chi~vement of national program 
goals and objectives, to ensure adherence to Federal and State 
stat~tory and regulatory requirements implementing the CWA, and to 
~aintain reasonable national consistency. This guidance provides a 
set of criteria for evaluating and overseeing NPDES programs; the 
criteria also provide a basis for Regions and States to negotiate 
annual agreements and/or work plans. The document: 

• 

• 

• 

Oef ines the major elements of a sound NPDES program; 

Outlines high priority achievements for NPDES and pretreat
ment programs; 

Clarifies how the Regions and States should translate speci
fic program goals and performance expectations into annual 
grant agreements and/or work plans: and 

• Defines the respective roles and responsibilities of the 
EPA Regions and States in carrying out the NPDES program, 
as well as areas where there is a nee~ for further definitio~ 
of ~oles in the indi~ijual State agreements. 



PURPOSE A~O SCO?E 

- - - - ,... ... ,.. - l " C' -· - ... :! ., - • ) • • . • t: • . 4 ) • ·.,"" '1 - 0: ... .. . ' s ... 1:. ,;.Jl ... 3 ..... e l.:> "' ,,~.. ;:). __ ..... • - • • - ~ ......... ~ 1 
=~njuncti~" ~ith the .l.gency's "Rev:..sei ?~licy fr3~ewor~ f~~~lt~ 
?"~.1eC"-tl ;::;:iforcement: ~greernents'' ( iss•Jed .l.U·'JUSt 23, l9d6\ •. r~ 
"?ol ic•1 Framewor'< .. cover5 ~'>t;, 1:·1-! ~,t"'>Ce5s .1.,j t:"\e su~St3ncl! '}~ : 
Regional/Stat9 dqC'~ement:s, dnd, =i"'lless :Jt:~~t .. ·•'1.Se i;leci.=t~·j t~ ::it 

j~cu~'i!~t. t:he ~!tL~"'laL. ?~t~:/ ~Ltt !?Ol/~ 

This 1ui~anc~ ~~t.lol1s~es cr::~r13 ~~r t~e ~?JE5 ~roqrlm 
i.nclJdtn~ ~er.ti.~ ~5suance and reissua"'\ce, co~~ltlnce ~ontt~C'tng, 
~nforcement, and oretc~dt~~nt. r~ l~ t.,tended t~ ~e use~ ~~ ·i 

frameworlt, with t!";e Regions ~nd t~~ 5t.ltes su;:>9t·1i,J ,.._,. !»-:.,:.,1_.; 
for their ind1v1dual a~re~~ents and/or ~6rk ?lans ~ased J~ c~ct"~nr 
F'ederal r~'J1Jl!ti.':>ns, '13tt:>nal _.,,._ ·: ,.,! ;1: !'lnc~ ~-:>cu~e:-·11:s, and 
Stace pr1or1tL~s. :., r~v1~w1n1, d~d, ~h~re nece~s~ry, updating 

· over$1~ht agreement;, :~~ Req1ons and States should also use the 
Annual Agency Ooerating Guidance, the ~nnual Strdte91c PJ_~nning 
and ~an a<jemen t 5 :ts tem, dnd. the Annual Off ice of Water Eva l ua t i..2.,!! 
Guide, which sec f~rt:n nati~nal ?rior1ties and pecformance expecta 
t:ions. To the ~xtent possible, all requicemdnts for plans and 
st~aceqies cited in ~nis guidance should be consolidated into 
existing work plans and/or State-EPA agreements. 

rully-function1ri1 ·~~'10:::; ,,.. >·jr-1...,<; !"~ c-~qui.ced to permit all 
1ischdC'Jerc;, both ~a1or and ~1nor~ and co conduct ~ppropriate -
compltance iss~ss~~nt and ~nforceme~t activities for all pecmittee~ 
This ·1u1dance ~"1()!'1lS1z~c; re1ssu1n1J -na1or 1ndustrt~l ,if"l•1 '1dj<)C 

'nun1c1pal permits to 1ncorporatd a~prl'Jv~.j pretreatment oroqr.al 
requirements and new requirements for c0ntrolling toxtc and hQ, ~i: 
W.\Ste in ·~aSti:!w.\t~r ltiC'"l.!t"!JeS !nd 1.n Sludq~. !'"I~ ;.1i11HlCe also 
p Ll c es p r i o r 1 t y o n rap 1. d res po n s e to i n s t: a n c e s o f s i., J n i. f i. ..: .~" t 
noncompliance, especi.tll/ 'J~' ·11,; ,,.. li;c'i~r1ers • .\s resources 
allow, 3dmin1stering agenciesl should also dddress mi.nor di.schdr:gec 
of concern and other instances of :ioncom()l 1.ance. tn the lonqer-tdr:· 
the C:)f'l; .. _ll~; i.•1 this ~uidance should oe ;>'1··H~ 1-i·1 F,..,r thP. fllll 
r3n~e of source~ .!nd· vi~latio"s. Fi~ally, this guidance address~s 
i~ole~entation of approved local ?r~trdat:ment oroqra~s. ·and enforce
ment response to violations by POTWs ~f pretreatment require~ents in 
~PO£S permits that appear- on .t:he ·Juarterly '.'loncompliance Report 
<ONCR), as well as to violations by i.ndustr1.al user~. 

ELEMENTS AND CRITERIA FOR THE ~PDES OVERSIGHT PROGRA~ 

There are three operati.Ondl ~l~·•H!l"\t:S 'Jf t~e NPOES pt"ogram tn:ir: 
should be addressed in an effective Regional/State agceement 3-nd 
oversi.g1it £)C'•)')C"~m: [')ecmitti.ng, ct:>mpli.ance 1Ttonit•H··i.rv4, :Md ~nf0c._:~,.,~" 
t"esponse. The.re i.s --tlio .! ,eed t~ ensure tht? Ot'\goi.ng i.ntel)Clt'/ ·;: 
5tat~ ~JPDES and pretreat:tTtdtit :JC1•Jc1~s, 15 . ..,~ll dS t'"lei.r aOLlLt/ :~ 

~~~i.•ve the goa.Ls 3nd ooject:ives ~c thd C~A. 

l. The teem "d..:1mi.n1.st~ctng aq~n...:1" c~.E~c-:; t:, 2?\ ~~JL'>n'i ~": 

approved States tnat ddm1n1steC' t~~ NPDES/pretreacm•nt or•; :r 



The Agency has ~eveloped a general-set of oversight ~riteria 
f0r ~ll s~mpliance arid enforcement programs.2 !his ?r~graM-specifi: 
~~=~~ent ?ro~ides ;uidance ~n how to ~se these criteria, as well as 
additional criteria related to ?er~it issuance and t~e pretreatmenc 
~rogram, to evaluate and oversee the operational elements oE the 
~?DES program and to negotiate individual agreements and/or work 
plans with each State. Such agreements should ta~e into account t~e 
unique cir~u~stances, legal authorities and resour:es of each State 
~JPDES k)C"JIJram. 

r . Pe r-r.i it ting 

The CWA IS402l calls for EPA or approved States to issue 
perinits for the discharge of any pollutant or combin~tion of ?Ollu
tants. These ~er~its are enforceable documents that.contain speciti 
discharge limitations, as ~ell as conditions on data and inforination 
collection, reporting, and other requirements that the administering 
agency deems appropriate. The overall integrity of the NPD~S 
program is, therefore, inextricably linked to the quality and 
timeliness of the permits that are issued by EPA and the NPDES 
States. 

Evaluation and oversight of permit programs should be based on 
the following criteria: 

0 
. 

Clear identification of the regulated community as evidenced 
by the existence and ~se of: 

Established procedures for maintaining a complete, 
accurate, and up-to-date automated data system that 
includes all sources that are covered by or have applied 
for ~POES permits: !he administering agency should. 
maintain a current inventory of all permit holders and 
applicants. States should enter current permit data 
into the Permit Compliance System (PCS, the automated 
~PDES data base) in a timely manner consistent with the 
procedures in the Enforcement Management System (EMS). 
Where a State is not a direct user of PCS and does not 
have an automated syst.em that is compatible with PCS, 
it should supply the data to the Region in a form that 
facilitates EPA's entry of the data into Pcs.3 -The 
administering agency should also maintain up-to-d•te 
files on individual permittees, and should have a process 
for identifying dischargers that are required to apply 
for but have not applied for permits and for following 
through as necessary in such cases. 

Permit data ·that are ccmolete,· accurate and up-to-date: 
The Region is responsible for conductihg periodic 

2. See "Revised Policy ~ramework for State/EPA Enforcement 
· . .\greements , .... .\ugu'St 2.5, 1386'. 

3. Wherever data entry to and/or use of PCS is mentioned· in this 
document, it is expected that, where.a State is not a-direct 
user of PCS and d6es not have an automated system that is 
compatible with PCS, it should ~upply the data to the Region in 
a form that facilitates EPA's entry of the data into PCS. 
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':!'!t:.·;e re~-:r:l 3:".'.:! "!3:.! :.:i ?CS consistent . .,,i:.h ·-·-
?rescri~ed ~r~ce:~r~s: =~e Re;i~n should also co~ :t 
per i.oa ic aud i. ts i:i cases . .,,here a:i unapproved s ti te s 
writing draft ~er~its in a ~art~ershi~ arrangement 4it! 
the Region. 

~evelooment and ti~elv :.ss~a~=e ~E ~L;h-g~al1~v =er~its 3nc 
~er~it ~odif 1:ac1:~s is e~:.~e~ced =~ c~e existence and ~se 
of: -

An up-to-~ate ~er.:iit strategy and issuance list Oy Stat 
that guides ~er~Lt 1ssuance1mod1f icatLon consistent 
with national ~r:.or:.tles and assures that oacklogs ~o 
not 1evelco: !t is =~e responsi.~ility of the adminis
tering agency to develop a strategy and an annual oermi 
issuance list ~f ~ri~rity per~its to oe re1ssued/m~di
f ied/reopened during t~e fiscal year Cby name and type) 
consistent with t.he Sati.onal Surface Water Toxics 
Concrol Initiative, the Annual Operating Guidance, and 
State permitting priorities. The list may be modified 
periodically to ensure that it reflects changing condi
tions throughout the year. At ~he time the list is 
developed, the Region and State should agree o~ proce
dures for modifying the list, as well as the role of 
EPA and the State in the pernittll"'.; process. 

e Permits that contain aporooriate, c.lear and enforc1 
requirements: The administering agency has the res~ 
s1bili.ty to ensure that indivi~ual permits are consisten 
with the requirements in the regulations (NPOES, General 
Pretreatment, State ~ater Quality Standards, secondary 
treatment, effluent guideline, and sludge regulations>, 
as well as current national policy, and that permits 
contain clear and enforceaole provisions. Where the 
State is the administering agency, the Region should 
identify the speeif ic State permits it plans to review 
prior to issuance/modification in accordance with 
applicable Federal regulations, and should target those 
specific types of priority permits that require early 
coordination prior to draft permit issuance. The State 
should submit copies of draft and final permits consis
tent with the NPOES regulations (40 CFR S123), and the 
Region should conduct periodic audits of permit quality. 
Where EPA is the permit issuing authority, t·he. Region 
should coordinate with the State to assure timely 
review and·certification of permits in.accordance with 
the CWA .( S40l). 

C 1 ear ide·n ti f i cation of ?0'!'"4s required to have approved 
local pretreat~ent ~rograms (and significant IUs ~here 



• 

~~er~ is ~o 3poroved local ~rogr3m) 
~xistence 3~d ~se of: 

35 evidenced ov the . 

Established orocedures fo~ ~aintaining comolete, accur: 
and up-to-date data on all ?OTWs required to h3ve 
aoproved local oretreat~ent orograMs: !~e agency 
administering the pr9treat~ent ~r~;ra~ (i.e., a~proved 
Sta:e or EPA Region) is r~s~onsi~l~ for e~taoli;hin~ 
~n~ ~aintaining a co~?lete inventory of all ?OTWs 
required to have appro·1ed local" pretreac:nent programs 
(previously approved 3nd newly identiEied) ~onsistent 
~ith the Pretreatment Compliance ~onitoring and Enforce
ment Guidance. Administering agencies should.enter 
required data into PCS in a timely manner consistent 
~ith esta~lished orocedures. The administering agency 
should also maintain up-to-date files on individual 
POTWs, and should have a rationale for adding/deletinq 
~unici?alities from the list of required local programs. 
Finally, the administering agency should have a plan for 
completing and maintaining an inventory of all categori
cal industrial users (!Us) and significant industrial 
users (SIUs) where there is no approved program, as 
resources allow. 

tocal pretreatment program data that are complete, 
accurate and up-to~date: !he Region is responsible for 
conducting periodic file audits to verify that each 
approved State is maintaining current files on POTWs 
with pretreatment programs (including required reports, 
inspection reports, audit findings, record of enforcement 
actions taken, and documentatLon of assistance provided 
to resolve problems>, and entering data into PCS consis
tent with prescri~ed procedures: the Region should also 
conduct ~eriodic audits in cases where an unapproved 
State is working with the Region in a partnership 
arrangement to carry out pretreatment program responsi
bilities. 

Approval of sound local pretreatment programs and program 
modifications as evidenced cy the existence and use of: 

Current process for completing approval of newly identi
fied pretreatment programs and for identifying/acting 
on existing local programs that need adjustments/refine
ments: The agency administering the pretreatment program 
(i.e., approved States or EPA Regions) is responsible 
for maintaining a process for r~viewing/approving/dis
approving newly required programs, as.well as a process 
for establishing priorities and taking action on progr3m 
modifications, as needed, consistent with national 
"pol·i::y, regulations and and gui1ance. The proces_s for 
reviewing existing local progra~s and f~r determining 
th~ need for adjust~ents/refinernents should emphasize 

v+--\
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~~r~~~r i~~~~v~~; ~=c~ t~e ~ast: ¢~~=::jl ~e=~anisms 
2~: ::-.~ -J~er:acl.-,r.al/e·r.f.:::ce!':te~: .!S?e-=t:S ~f i:!1e ?t"?.;;_r: 3 m 

A~eroved/~odified local_oretre3cment 9r:ograms tha avt 
adeguate· control ~echan1sms, 3S ~ell 3S a~orocr:i3t 
.mechan1s~s for ~on1cor1n9_comol1a~ce anc :arrying out 
enfot"ce~ent resoons1~1lltles: :~e 3=~l~lstet"~~~ 3genc1 
~as ~~e responsl~llLty to ensure :~ac tts ?t"ocedur:es f: 
?t"Ograrn ::ev1e~l.!??t"~~al'~od1f::at1Jn ~es~lt 1n sound, 
enfocceaole local ?retr:e3t~ent ~r~g::a~s. ~here a POTW 
is newly identified, :~e ?rocedu::es s~o~lj addt"~ss che 
modificacion/ceissuance of PO!~ ?ec~1ts to lncorpocate: 
l> a schedule fjr local ?rogcam jevelo~ment: and 2l an 
.!?proved local ?rogr:am and related conc1:1,ns, includin 
require~ents for l~?lementat1on and ~eport1nq. ~here 
?O!~s are newly ijent1f 1ed as r:equirinq a local precrea· 
ment program, the review and appr".lval ;:rrocess should be 
completed ex?ed1t10usly. ~s a ~eneral rule, the admini~ 
ter1nq agency should work with the POTW to assist in 
developing an approvable ~roqram submittal within one ye 
of identification: the review and approval ·process shoul 
be completed two to three months following submi~sion. 

Where existing proqr~ms need to be modified, the adminis 
tering agency should establish priocities based on a 
so\,!nd r:3tionale, and should have a ;>r:ocess for reviewi.;1g 
local ~rograms and 1eter~ining whether local programs 
need to be ad]usted/reflned t~ incocporate: l) new/ -
revised control mechanisms for significant industr~ 
usecs (StUs) and enfocceable local limits based on 

'headworks analysis and proper interpretation of categori· 
cal standards: 2) mechanisms to adequately monit'Or ru 
effluent, to track and detecmin~ compliance rates for 
SIUs: and l) procedur:es for inLtiating appropriate 
enforcement responses against IUs for noncompliance and 
publishing the names of siqnif icant violators. The 
administering agency should conduct these comprehensive 
reviews whenever a P01'W 1 s perm1t i.s rei.ssued/mo·dified, 
and as needed. 

II. Compliance Monitoring 

The EPA Regions and NPOES States must ~aint3in records and 
develop procedures for conducting accurate and reliable review and 
evaluation ot pernaittee self-monitoring reports, as well as inspec
tion of permittees. The administering agency should assume primary 
responsibility for these activities. These activities are essential 
to maintaining the overall int~grity of the ~PDES per:mit program, 
and for identifying instances of noncompliance so that the adminis
tering agency·ca~ initiate appro?riate and ti~ely acti6n as needed. 
·rhe administering agency should also have an established compliance 
monitoring program that incorporates the requiremencs of the ~JPDES 
regulations, as ~~ll as the.3p?r0~ri~ta ~r:inc1ples 3nd suppor~L~~ 
attachments of the· Enforce~ent ~ana;ement System <E~S). 



E~aluation 3nd ?V~rsiq~t of =~~pliance ~onit~ri~g ?CJgrams 
sho~ld ~e jased ?~ =~e :~l~?~i~~ criteria: 

• Timely recei~t and review ~f accurate anc comolete sel:
monitoring reoorts, and ~aintenance ~f comolece a~d 3CC~~~ 
records as evidenced by the existence 3nd ~se of: 

Ssta~l:s~ed ~r~cedures and ~:~e fr3~es f~r .review Jt 
JMRs, 3nd -,~ntenance ~f =~~~lece 3~d 3CC~rate dat3: 
The ad~in:. ~ring agency sho~i: receive and review all 
Discharge M0nitorin; Reports IJ~Rsl and POTW ~ret~eat~e 
pr~gram implementation reports for accuracy and compl~t 
ness,· and should assure that ?er~ittees are complying 
with t~eir per~1t requirements (using PCS, where possi~. 
to aut~matically screen 1ata). The ad~inistering 
agency should enter all the Water Enforcement National 
Data Base CWENOB) data for major p~r~ittees (and a 
lesser amount for minor permittees) into PCS in a 
timely manner: OHR data should be entered within 30 
~ays of receipt of the DMR. The administering agency 
may also enter data into PCS for minor permittees, as 
resources allow (see PCS Policy Statement for these 
requirements). Response to nonreceipt or unacceptable 
DMRs should. be consistent ~ith the time frames in the 
regulation and the E~S; failure to submit or unacceptable 
OMRs within 30 days of the required date are instances 
of significant noncompliance for major permittees. 

Data that are accurate, complete and up-to-date: The 
Region should verify that each ~PDES 5tate is exercising 
its cesponsi~ilities properly through routine reviews 
of a random sample of D~Rs arid PCS entries during 
periodic audits of the· State progr3m. 

• Maintenance of a reporting system that contains accurate, 
up-to-date, accessible information on current compliance 
status: 

Established procedures and time frames for submittal of 
QNCRs and maintenance of data: The administering agency 
must prepare and submit its Quarterly ~oncompliance 
Reports (QNCRs) consistent with the requirements and 
time frames in the ~POES regulation and national guidance. 

·To the extent possible, the administering agency should 
prepare the ONCR automatically by using DMR data and 
other data that are entered into PCS. 

ONCRs and data systems that are accurate, complete, a~~ 
up-to-date: The Region is responsible for verifying 
the accuracy and completeness of ~oth the ONCRs and t~~ 
da.t.a in PCS. 

\ : -\. 
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• Ti~el'l =~n~~cc ~f 3~or~ori3~e 3~~ eEfec::~e ==~olia~=e 
~~s=~ct::~s 3s ~'l:je~:e~ =~ :~~ ~x1ste~:e 3~~ ~se ~f: 

Esta~lisr.ed =r~cedures ~i:~i~ the 3~nual ~lan·f~ 
conducting comcl1ance i~soect1c~s: The 3dm1n1st~rl 
agency sh~uld have estaolished ~r:jce:~res for ~ond~-~ic 
r~utine and spec1al L~s~ect:~ns 35 ~a~t ~= its an~~a~ 
Co~?l~ance ~nspec:ion ?lar.. :~e ~~3n 1nd ~r~:ed~res 
snoulj ~e :ons1stent ~ith =~e ~ost :.Jr~en: E?A :~~ol:ar 
Insoec::~~ ~an~al 3~~ :~e ~?DES :~~ol13nce :~soec:1~n 
Strategy dnd Guidance, and shoul1 contaLn ci~ar :riter1 
for select:ng cand1dates for the 3~pr~~rl3te ~ix of 
routine and special compliance inspect1ons (1ncl•.Jdi.:ig 
~retreat~ent and sludge ~nspections, 35 a~pr~pr1ate). 
The pr~cedu~es s~ould also outline the ~as1c r:equ1remen 
and time fr3~es f~r :omplet1nq r:~ports on ins~ection 
findings and for entering the data into PCS wherever 
possible. 7~e ~eqion and State should agree in advance 
ta estaol1sh quacterly a list of facilities that are to 
be inspected <including joint and independent EPA and 
State inspectionsl, and to assess the status of the 
annual ~lan at established intervals throughout the yea 
The Region should also agree to provide prior notice to 
the State before conducting joint or independent inspec· 
tions, and to supply the State with at least semi-annua 
reports ?f .its f1ndinqs (:n1d-year 1nd end-of-year>: the 
State shoulj ~e apprised ?f :naJor ~r?olems as soon as 
they are ~:scovered. 

Inspections that are conducted in an effective manl"llll!I!". 
The adm1n1ster1nq agency is res~onsiole for conducting 
sampling and analysis in the prescribed manner, complet
ing the required reports on findings ~ithin established 
time frames, and for ensucing the entry of the data 
into PCS. The Region should partici~ate i~ 3n appro
priate number of joint insr>ections ._,ith the State and 
maintain ·an independent inspections·program in order.to 
carry out its enforcement and overview responsibili-· 
ties, and should conduct periodic random audits of 
inspection reports and case files. The administering 
agency is also responsiole for taking proper action _in 
cases where p~rmi~tees fail to respond to DMR Quality 
Assurance (QA) requirements, and for initiating appro
priate follo~-up to OMR QA test results. NPDES States 
should specifically identify the need for the Region's 
assistance or support from EPA contractors, as well as 
the type and level of assistance required. 

Oversight of control authorities to ensure the adequacy of 
approved local programs 3nd the eff~ctiveness of local 
erogram

0

1molementat1on as evidenced ~Y the existence and 
use of: 



Cc~orehinsive or~gram for 3Ssuring the adequacy and 
effec:i~e~ess ~f ~ooroved l~cal ::irograms: ?OT~s ac: 35 
the con~~~l 3~th~ricy f~r ~osc local 9ra:reat~ent 
programs, 3nd have ~ri~ar/ res?onsi~ili~y f~r compl 3nc 
monitoring and ~nforce~ent ac:ivities.~ Administer ~g 
agencies ~hould have ~r~cedures foe carrying out a 
~ariaty ~f ?eriodic rev1e~s jesi;ned :~ ans~re that 
?O~~s ~a~e adeq~ace l~cal ~r~~r3~S :~ac are Jeinq f~LLv 
"''"' 4 ,,.;:~.,.c .. 1·,,.,.'v 1·..,. .... 1 ,,. ... en .. .,.,4 "'··.=...--•-""t S'"'ou 1 --1 ·ncl··,..ie. ~.~ ..... __ .__ ..... '4-l.r .~\~·-••l ·"--"""• ·.J•--..:\·~~1 '~ ..,.,. •• -\... 

~rovisions f~r rev~ewing ?07~ reports, conduc~ing 
routine and s~ecial ins~ections, and conducting ~eriodic 
audits ~f control authorities. 

Local oretceat~ent orograms that ace adequate and are 
~eing fully and effectively implemented: To ensure 
that control authorities maintain adequate local pro
grams, and fully and effectively implement these ~ro
grams, the administering agency should: l) conduct 
audits of each local ?rogram at least once in every 5 
years (20 percent ~er year), including an evaluation of 
whether local limits need to be revised and/or whether 
categorical standards are being properly interpreted to 
protect treatment works, prevent interference ~ith 
sludge disposal, and protect receiving water quality 
(including toxic organics, hazardou$ waste, metals, and 
conventional pollutants): 2) conduct, as part of regular 
~PDES inspections, annual pretreatment inspections of 
POTWs with approved local programs (except where an 
audit has been performed in the same year), including a 
sample of IUs in the POTW, to the extent that resources 
allow: )) review monLtoring reports·(consistent with 
the procedures and cimeframes in the Pretreatment Com-
?l iance ~onitoring and Enforcement Guidance), incl.uding 
annual reports submLtted by POTWs and semi-annual 
reports submitted by categorical users in areas without 
local programs, to: assess the adequacy of industrial 
waste surveys, local legal authorities (including 
interjurisdictional ag~eements) and local implementation 
mechanisms (e.g. permits, contracts, and/or local limits); 
and to ensure that control authorities are conducting 
timely and appropriate review of required periodic 
reports, and are monitoring and enforcing consistent . 
with their approved local programs. The administering 
agency snould also have a plan for inspecting significant 
industrial users where there is no approved local 
program, to the extent resources allow. 

III. Enforcement Resoonse 

The CWA ·(§309) requires E?A ~r S?DES Staces to respond to 
NPDES permit ·violations by initi.:3.ti.ng the appropriate enfoccement 

~. Where Scates ac: is c~n~rol 3ut~orities in lieu of ldcal 
~ro;rams, they will ~e ~elj to t~e ·same standards of implemen
tation as local authorities and Regions will pay special 
attention to oversight of these ·?rograms. 

. , .. . , : ·~ 
. :~! .... ~ 
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acti~nCs>: t~e a~rnl~isterinq 3genc1 sho~!~ 3ssu~e ?r:.~ary resoc~st 
~il:.ty :~c :.~9se ~:::.~::.:es. ~~E=r:e~e~: r~s~onse_ L~V'J!ves 3. 
s~r:-:.es :.f 3Cti-Jr.s, 3::..ari::.~:; ... Lt~ t.:-.e :.nt.':l.3..: reac:i..J'1 :'.) :.::.e ~~!"'.t 

f i c a t i. o n o f a ·1 1 o l ! t :.. ~ n 3 ~ :! e :"I .j i n g . ., i t !"\ th e d i s c ha r ; ~ r ' s C' e e...·.. · t o 
full compliance anc ~l~se-out ~f the !Ction. \ 

~POES States should have c~m~li3nce 3nd er.for=e~~~= ~r~c~dur:-e: 
t ha t a r e -: o r. s. ~ s :. e n t . .,, i t h t !"'. e E: ~ : -:> ~ c e !'!\ e !"I t "! a r. a c e ~ e ., t 3 ·• s t e ; ; :: ~ s l • 
Regions shoul1 f~ll-:>w :~e ?r~cedures est3~l1sned L~ =~a: syste~. 
T~ese ~rocedures l:"!Cl~~e 5cree~i~g ar.~ 3ssess1:"1~ :~e s:;!"l:~t=ance 
of the initial ~1olat1~n, translat.1~~ compl1ance infor~at1on i!"ltO 
the appropriate enforcement response in a ti~ely ~anner, 1nd enter
ing instances of nonconpl13nce t!"lto the ~eC'~ltt~e·s ?er:-~andnt 
record. 

Eval~at1on and ~versi~ht ~f enf'Jr:ement.proqrams should oe 
oased on the foll~w1ng criteria: 

• 7imely ev3luation and aoeropriate initial resoonse to 
identified vtolations as evidenced by the existence and 
use of: 

Established ore-enforcement procedures that set forth 
criteria for evaluation and appropriate init·ial respon: 
to ident1f 1ed violations: !he administering agency 
should have c".Jrrent pre-enforceme·nt procedures that 
are consistent ~1th the ~r1nciples in the E~S. !he 
prr,cedures should incl;Jde: a ·1i.ol~tions review pro<;_ess 
and criteria for screentng DMRs to determine the i 
siqnif icance of the violation: pr~cedures and ti.mt 
frames for applying approprtate initial response 
options to identtf ied violations: and procedures and 
time frames for maintaining a chronological summary of 
all violations. 

Enforcement responses that are timely and appropriate: 
The administering agency should: screen all OMRs from 
;:>ermittee~ to determine the ~evel and f requeITT:y of any 
violation, and specifically evaluate instances of 
non-compliance by major permittees and P.~. 92-500 
minor permittees~ within an average of 30 days from 

·the identification of a violation: determine the 
appropriate response: and document· any action taken/ 
not taken CineludinQ the technical reason). The date 
of identification of the violation is the point at 
which the organization responsible for compliance/ 
enforcement learns of the violation: an appropriate 
initial response i.s one that results:in the violat~r 
returning to compliance as expeditiously as posstble. 
The Region should verify the timeliness and ap9ropr13t~
ness of a State's DMR evaluation and its Lnttial 
responses through periodic audits. 

5. Other ~i~or per~ittees should ~e evaluated as resources ~er~1~. 



• Timely and aeor~oriate enfo~cement response, follow-~o 
3nd escalation ~nt1l ~~m;lianc~ is obt3ined as evide~ced 
~Y t~e the ~xistence 3~d ~se ~f: 

Esta~lished enforce~ent resoonse orocedwres that are 
aeprooriate and ti~ely: :~e a·~~1nisceri~q agency 
shoulj have current enE~rce~ent resoonse orocedures 
that are consistent ~it~ t~e E~S, 3~ ~ell.as an ~o-to
~3te strategy for. addressi~g instances ~f s1~nif 1~ant 
noncompliance consist~nt ~it~ ~ational and 3cate orior: 
ties. The ~rocedures should set forth: an analytical 
?recess for determining t~e 3ppropriate level of 
action for specific categories of violations: procedure 
for ~reparing and maintaininq accurate and complete 
documentation t~at can be ~sed in future formal enforce 
~ent actions: and ti~e frames for escalating enforcemen 
responses where the noncompliance has not been res6lved 
The administering agency should also have an analytical 
~recess for assessing penalties or equivalent sanctions 
in appropriate cases. · 

Enforcement actions (Administrative Orders and judicial 
actions> that are initiated in a timely fashion and. 
contain clear and enforceable requirements: The adminis
tering agency should ~e able to demonstrate that its 
enforcement procedures result in: appropriate initial 
and follow-up enforcement actions that are applied in a 
uniform, consistent and timely manner: formal enforcemen 
actions (as defined by State agreements> that clearly 
define what the permittee is expected to do by a reason
able date cert3in: 3n dSsessment of a civil penalty (or 
equivalent sanction) as part of all civil judicial 
referrals, when appropriate, based on a consideration 
of established factors6 and in·an 3mount appropriate 

6. For States, the determination of a civil penalty amount (or 
equivalent sanction) should be based on factors such as the 
seriousness of the· violation(s), any histo.ry of noncompliance, 
any good faith effort to comply with applicable requirements, 
the amount of economic benefit resulting from the violation, 
the economic impact of the penalty on the violator, and such 
other fa.ctors as justice may require: the seriousness of a set 
of violations includes considera~ion of the harm or risk of 
harm posed to health or the environment by the violations, the 
amount by which effluent limits were exceeded, the violator's 
efforts to correct the p~oblem, and the duration of the via.la-

. tions. Regions are expected to follow the CWA Penalty Policy 
in calculating penalties for EPA cases·. 

For States, ex~mples of sancti~ns include: bans on new sewer 
. connections; bans on sewer usage, facility closure, and permit 
.revocation or suspension. In defining the appropriate use of 
civil sanctions, the Region and State should consider whec~er 
the economic impact of the sanction is comparaole to a· cash · 
~enalty: specific actions qual1fyi~g as equivalent sanctions 
should be defined in ·Stace/EPA enf~rce~ent.agreements~ Stac~/ 
EPA agreeements should also be used to deal with those speci3l 
circumstances in which the only fotmal· enforcement action the 
State can take is a judicial action. 
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3c:::...r3:~ ;:ec~a:-:e:-:t records t~.at ::.:in :,~ used Ln ·=· ~-~::d 
fomal e:i:or::enent ac'!ions. rn the .:ase of :-:taj . 
per~ittees, by t~e ti~e a ~e=~Lctee LS identifi~-,-~ 
the ONCR and deternined to be in signLf icant none~ 
pliance ~ased on the definition ~rovLjed in Guijan~e. 
the a~ministerin; 3;en::y is e~pe~ted to have already 
ini:iated enforcement 3Ction to ac~ieve ccmpli.ance. 
?rior to a ~e~it:ee a;'.)pearinq on :_!"'.e S\,;:>S~quen: ·~NCR 
E~c t~e same instance of sig"'·ficant noncompltance, :h~ 
pernittee should either ~e in co~?liance or t~e admini~ 
ter1ng agency should have taken formal ~nforcement 
action (~enerally ~ithin 60 days of the Eirst Q~CRl to 
achieve final :ompliance. 7 !n the rare circumstances 
where E~r~al ~nforcement action LS not ~aken, tne 3dmin 
ister1nq agency is expected to have a written record 
that clearly justifi~s ~hy the alternative action (i.e. 
infot""!'!lal enforcement dCtion or pe:-mit modification) was 
More appro~r1ate. Audtt9 w.ill be used to verify the . 
timeliness and appropriateness ot an administering 
agency's enforcement actions, as ~eil as its consistent 
application of penalties/sanctions. · 

Aepropriate involvement of Regional Counsel/State 
Attorneys General (or other ap~ropriate government 
legal staff l to ensure legal support for national · 
enforcement 2r1orities as evidenced Oy the existence 
and use of: 

Established procedures for routine coordination and 
notif icat1on of 2roposed enforcement actions, as 
well as general time frames from case referral to 
filing: The administering agency is responsible for 
ensuring that the Regional Counsel(RCl/Attorney 
General(AG) is consulted on the annual judicial 
enforcement cornmit~ents the administering agency is 
making, and for estaolishing wor~able internal 
procedures fo~ not~fying and consulting with ~he 
RC/AG on indiv~dual cases arising throughout the 
year. The Region and State should reach a common 
understanding about the general timeframes fro.m case 
r•ferral to filing. 

-- Coordination that results in timely and appropriate 
action by the RC/AG: The administering agency shoulj 
be able to demonstrate that its internal coordiryation 
proced~res with th~ RC/AG (or othe~ appropriate 1o~~rn 

7. A f6rmal ~nf~rcement action ts defined as. one that requires 
actions to achieve compliance, specifies· a timetable, contains 
6onsequences for noncompliance that are independently enf~~~~-
30le without havinq to pt"ove the '.Jriginal •1iolation, ~nd s:.·:·:..._ 3 

the ?erson to ad~ers~ legal consequences f~r noncompl13nc~ ' · 
Policy Framework oE June 24, l384,· ·as ·amended). Specific a::~ .-3 

qualifying as approp.t"iate will oe defined in State/EPA enf-,r;'":'·~-:-.· 
agreements. 
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referral ~ackages: sa:isfactory settlemen: ~ =ases 
as appr~priate: timely filing and pr~secution ~f 
well-prepared referral cases: and ~roMpt action 
~her~· 1ischar1ers vi~late c8nsent jecrees. ~s a 
general ;~al, EPA and State s3ses s~oulj ?r~ceed 
er~M r~fe~ral t~ fili~; in 60 - 90 :a/S. 

• Effective integrati~n of ~retreat~&nt enforcement 
activit1es into the established ~PDES 2rogram as evide~· 
ced ~Y the existence and ~se of: 

Established enforcement resoonse orocedures that are 
aeor~priate and t1~ely: 7he administering agency 
should have enforcement response procedures that 
include initiating appropriate enforcement action 
wher~ POTWs: fail to submit ipprovable pretreatment 
programs; have violations of ~POES effluent limita
tions: fail to implement approved pretreatment 
programs: or fail to submit or submit delinquent 
annual and other reports. The administering agency 
should also have procedures for evaluating whether 
POTWs are initiating appropriate enforcement response: 
to violations ~y !Us •. ~here POTWs are not the 
primary control authorities, administering agencies 
are .directly responsible for naving these procedures 
in place for categorical and non-categorical indus
trial users. 

Enforcement actions that are initiated in a timely 
manner: The administering agency is expected to 
initiate enforcement action against permittees with 
pretreatment programs that are in significant noncom
pliance, which applies to: failure to meet milestones 
in enforceable schedules: violations of effluent 
limits: and delinquent POTW pretreatment. reports. 
Enforcement actions against these POTWs should be 
taken consistent with the criteria and timeframes 
for the NPOES program. Administering agencies 
should also report POTW noncompliance consistent 
with national guidance that defines how to deter~ine 
whether POTWs are failing to adequately implement 
their pretreatment programs. Administering agencies 
are expected to review the compliance status of 
these POTWs, and take appropriate follow-up actions, 
including inspections, audits, and enforcement 
against the most serious cases of noncompliance 
based on national guidance. Administering agencies 
•hould ensure that POTWs provide, at least annually, 
for public notification of significant violati~ns i~ 
the largest daily newspaper published in the munici
pality in which th~ POTW is located. Also, where 
POTWs are not the pri~ary control au~horities, 

_ .. , ,e~ 

' : •:,..., ; 
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3~~1~:s:~~~~~ 3;e~=:~s ~~o~:~ L~L:Late appropriate 
~nEcc:e~e~: 3=ti.o:is a;31:ist i.~cust:-i.al ·.Jsers • .3 

violati:i~ =ate;oric3l standarcs i:i accordanc -~h 
their enf~r:eMent res?onse ~riteria and ~roced ~s 

• Timely and aocr~ori.ate i:ii~ial res~~:ise 3r.d e~:~:-ce~e 
~~llc~-~o ~~ E?A ?e31=~s :~ ~1~lat1=ns ~v ~eceral 
~ac1l1t1es as e~i~e~ce~ =~ t~e e~iste~ce .3nd use of: 

Estaolishec ~r=cedures t~at incl~ce the aoorooriat~ 
use of the com~li.ance agreement ?rocess in lieu of 
admin1strat1~e ~r~ers: The E?A Regi~:is should use 
tne compliance agreement ~rocess Ln lieu ~E an 
administrat1~~ ~rder ~9 t~e 1n1t1al 3pproach to 
resol~inq none~mpliance w1c~ SPDES ~ermit condition 
oy a federal facility.a Where such an approach doe 
not result in ~x?e~1:1~us ~omplLan~e. the Region 
shoul1 have proced~res for esc3lating the response, 
~nich may include issuance of a Federal administrat 
order, and, thereafter, act accor~inq to the docume1 
"Resolution of Compliance Problems at Federal Facil 
ties• and the Agency's Federal Facility Compliance 
Strateqy.9 for viol3ti.ons constituting significant 
noncompliance, the timely and appropriate criteria 
for initiating action apply. ~here a State has be~r 
approved to administer the Federal facility portion 
~f the NP~ES pr~gram,. the ~asic enforcement r~.si 
bility rests with the Statd: these States shou 
have their own estaolished terms and procedures ~Jr 
dealing with noncompliance ~y federal facilities, 
and should use their authorteies in the same manner 
and to the same extent as any nongovernmental entity 
( CWA S 3 l 3 ( a ) ) • 

-Comeliance agreements that are concluded in a timely 
manner and result Ln expeditLous resolution of the 
noncompliance: Th~ Region snould be aole to demon
strate that it uses the established compliance 
aQreement process in a manner that resolves non
compliance expeditiously. Where agreement cannot be 
·reached in a timely manner or does not result in 
expeditious compliance, the Region should be able to 
demonstrate that it escalates its response in a 
timely and effective manner consistent ~ith the 
Agency's Federal Facility Compliance Strategy. 
State response to instances of noncompliance ~Y 
~ederal facilities should be evaluated bas~d on the 
terms and procedures set out in the State/EPA enEor~e· 
~ent agreement. 

8. A Federal facility co~pliance 3greement counts as a f~rmal 
enforcement action· in tne SP~S sy3tJ~. 

9. An Agency workgroup has ~ade final recommendations on an 
Agency Federal Facility Compliance Strategy, which will ser~e 
as the basis fot revising the tellow Book •. 



OVE?AL: ??CG~A~ A~7HCRI7IES AND ~ANAGE~E~T 

Under §§402{c)(2) and 30~( il (2) of the C~A. EPA has the oSli~~ 
tion to ensure that approved S?aES State ?ro~ra~s CJ~tin~d tJ ~eet 
~inimum statutJry a~c regulatory ?rJvisions ~~ ter~s Jt le~al 
authority, ~r~ced~res, f~nding, reso~r=es 1nj ~er5on~el ~~ali~ica
tions. :n adj~ti0n, S?A ~as a res~onsi~ility tJ exJmi~e St3te ~?~E 
programs ~eri~~ically to assess t~eir j~mon~trated ?regress in 
carrying out the basic goals and oojectives of the Cl~an Water ~ct 
and in achieving results. 

Evaluation and oversight for overall program ~anagem~nt should 
be based on the followinq ~riteria: 

• Adequate statutory and regulatory authority to administer 
the Federal NPOES program: The Region should en~ure that, 
in accordance with the CWA and the NPOES regulations (40 
C.F.R. Sl23.62(e)), approved State programs are revised as 
necessary to reflect changes to Federal statutory and 
regulatory requirements, and that modifications to approved 
State programs conform to the ~POES regulations. Any modi
fications to approved programs that are needed as a result 
of changes to Federal legal requirements must be completed 
within one year of promulgation of the changed Federal 
require~ents when changes to State regulation(s) are needed 
and within two years when changes to State statute(s) are 
needed. In addition, ·any proposed revisions to any State 
legal authorities must be submitted to EPA for review and 
approval. 

The Region is responsible for assessing each approved 
State's statutory and regulatory authority, as well as the 
adequacy of its funding and staff qualifications to admin
ister the NPDES program, and for initiating a~propriate 
and timely follow-up action as needed when deficiencies are 
identified. In order to ensure the required degree of 
Federal/State program con.s istency, the Reg ion should 
complete review of the statutory and regulatory authority 
for all NPDES State programs whenever major State or 
Federal statutory. or regulatory changes· have been enacted. 
To the extent possible, Regions will conduct these State 
reviews after the State's self-evaluation of its legal 
authorities has been received: however, receipt of the State' 
self-evaluation is not a prerequisite to EPA review of 
legal authorities where a State's legal authority has 
already been identified as deficient. Regions should 
promptly notify the State of the need for. corrective 
action. The State should 6orrect any deficiencie~ identi
fied in its self analysis or identified by EPA. In addi
tiori, ~he Regions should consider program withdrawal 
proceedings or sanctions provided for by the ~Policy on 
Performance-~ased Assistance~ in appropriate cases ~he~e ~~~ 
NPDES State has failed to request authorization for the· 



• Demonstrated a~ility to set orogr3~ ~riorities 3~d 
carry out ~~e ~?DES orogra~ in 3n eff~c:i~e ~an~er: 

~:'"I add L: i.,., t ') ~ 'J 3 !. .u t i.., ; the 3,~.., :. , L i ': ~ :- :. 1.; 3,; en.; 'f ' ; 
~e:-~~:-,a"ce Ln .;ac:-/t,q 1J~ ~:s ooec1::~.,3l :-e500,~ioili' 
as set f~rt~ ~drlier L, :~is JJt·~3,ce, :~e a~en~1··; Jve:-: 
~Efe=:i~~1ess s~0ul~ ~~ lsse~se~ ~dsed Jn i:s ~e~o"st:"3ti 
?r~gress c~~ar1s dch1~vtnq t~e goals 1,j ob~ec:1~dS oE c~ 
C~A. ti.seed ~elo~ ~r~ f?ur ]Oals, Jhic~. if ac~ieverl, 
·llioul1 ~rov1de sound ~·1tjence ::iat ':."i-a --lc!,_,1,is:~t"l.'1..J dqenc 
is ~anaq1ng :he oper~':.l?,at ~s~ects Jf :he ~?DES ~rogram 
J~=~ ~osi:i~e r~s~l:s: 

-- Demonstrated abllitv consisten:lv t~ issue ti~ely, 
·r.ign-gual1ty oermLts: 7~~ ad~1nLstecLng agency's 
.Permlt pr~qcam should ~e assassed b~sed en its ?erfor
mance in issuing, reissuing and ~edifying major permit 
as t~ey expire, reducin~ and eli~inating ~ny existing 
backlogs of minor per~its consistent with national 
prioritie1.and ti~e frames, and in avoiding ihe develo 
~ent of new oac~loqs of ex?ired or unissued permits, 
~specially ~a1or ?er~1ts. As 1ener3l qoals, ~ermit 
~r~qr3ms ~houlJ 3t~1ve t~ dS9ure th~t: ~ction ~n major 
pe~~1ts occurs ~ro~ptly Ln t~e last 6 ~onths of an 
expiring per~it tar~: ill poi1t sources susoected 
~einq to~1c 3re or~perly scre~ned and evaluatec1; j 
pet"~its ceElect 3.\T/9CT =>3Se11 ?n prol'T\ulgated 'JUicieL.nes 
~r ~PJ, or more ~trin~ent water quality-~ased limits, 
and sludge ~anaqe~ent requir~~ents_ ~r crit~ri.a, as 
approDriate: all per~Lts are oiCitte~ to enhance their 
enforceability: and/or 3ll ~ater qual1:1 ~r~blems 
I including toxics pr')blems) ~ttri~uc~ole co· point 
source dischar~ers are adequately addressed oy requir~
ments in peC"!'Tlits wnicn, i.f '11et, '.iOuld eliminate the 
problems. In 3Ssessing ~hether these 1oals h•ve been 
achieved, it ~ay be appro~riate to r~view a State's 
Continuing Planning Pt"ocess and other ~rocedures to 
assure proper coordination among water quality stdndar~: 
wasteload allocation, and permit issuance activities. 

-- Demonstrated ability to consistently establish anrl 
oversee local pretreatment erograms and to fully and 
.effectively implement all pretreatment authorities 
reserved to the State: The administeri.~g dgency's 
<!ffecti.veness shoul(1 :l<!_.Jssessed in terms •)E i.ts pec-foc
~ance in establishing all requic~1 local pc~tce~tmenc 
D~ograms, overse~ing i~ple~ent~tion ~f these local ?C~
Jrams follo~ing ~pproval, ~nd, w~ere appropciate, 
·1irectly i:nple!'lenti.1·~ the progr~r.t, incli..1ding permit 
issuance '.')r equi·11L~,t .:ontr~l f'.0r i.n.justri~L ·n~,;..~. 
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esta~l~s~~ent 0f local li~its, and appropriate compli 3n( 
monit~r~ng and enfor=e~ent activi~ies. !he 0verall 
adequacy of local ~rograms and ?retreat~ent-related 
conditions in ~unicipal permits shoul~· ~e evalu3ted, 
iricl~ding: an on-site audit, no later t~an on~ year 
after l~cal ?rogra~ appr~val and at the ti~e ,f ~er~it 

-reissJance thereafter: rev~e~ ~f repor~3: =~~d~c~ Jf 
inspections: and ~ther activities as ~~cessary. ~here 
an ~PDES State does not yet have the authority to 
administer the pretreatment program, the State should 
be eval~ated oased on its performance of those activitie 
for which it has agreed to assume a responsibility prior 
to program approval. 

Demonstrated ability to initiate appropriate and timely 
enforcement actions against noncomoliers: !he adminis
tering a~ency's enforcement program should be assessed 
based on its performance in taking appropriate and 
timely enforcement responses, especially against permit
tees that are in significant noncompliance ~nd against 
municipalities that are not in compliance with the 
requirements of the CWA consistent with the National 
~unicipal Policy (NMPl. As a general goal, the adminis
tering agency should strive to take appropriate formal 
enforcement responses against 100 percent of its signi
ficant noncompliers before they appear on two consecutive 
QNCRs for the same violation (generally within 60 days 
of the first QNCR with identified SNC violations) if 
the ~ermittee has not returned to compliance. All 
other instances of noncompliance should be addressed 
consistent with t~e procedures and time frames in the 
administering agency's E~S. 

Demonstrated progress in achieving high or improving 
rates of continuing compliance: the administering 
agency's compliance and enforcement efforts should be 
assessed based on its historical compliance trends in 
terms of the percentage of permittees in signif1cant 
noncompliance. Annual goals should be set on a case
by-case basis, and should be based on the administ3ring 
agency's current compliance rate plus a percentage 
improvement. Where the administering agency is below the 
goal, it should develop an achievable plan for making 
progress towards the goal over a reasonable period of 
time. 

PROCESS FOR CONOUCTI~G OVERSIGHT OF STATE ~PDES PROGRAMS· 

Based upon· the general criteria outlined in this document, 35 

well as the specific annual goals and priorities in the Annual 
Agency Operating Guidance, the Regions and States should negotil~~ 
individual agreements that clearly define performance expectatt~~s 
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~r~;ram. 7hese ~ay ~e sepacate·aqreemen:s ~~:~e~n :~e Regi nd 
5t3:e, and/oc part oE the overall Sl06 -ark ~rogr3~ ~r State~·\ 
agreement ?rocesses~ In either case, the 3g~ee~ent should re~ .ct 
cne principles of t~e dPolicy ~n Perfor~an:e-3ased Assist.3nce~ 
issued on ~ay 31, ~985 by the Administr3toc, ar.j =~~ :::i~e ~= 
~ater f~nd1~; ?~l~cy in the Ann~al Agencv ~=er3ting Gul~ance. 

The agreements should ~~ntain require~ents f~r ~ey ~ut?uts, 
which t.he Reglon shoul1 review ;:>-eriodically oase1 ~n the s~ecicic 
arrangements contained in the agreements. The Region should suppl'. 
the State ~ith written re?Orts of its review :1nd1n;s, 3nd shoulj 
make specific reco~~endations and suggestions for progra~ i~ocove
ments: the Reg~on should disc~ss ~aJor proble~s ~it~ the ·sta~e as 
soon as they ace 1lscovered. In addition, States should have the 
opportunity to evaluate the Regi~n's perfor~ance i~ ~rovidlng 
3ssistance and ~ee~ing comm1t~ents. these evaluations can coincid~ 
~ith regular Regional evaluations of States, and should be circulat 
to program offices as ~ell. 

The Region should tailor th• level and the frequency of its 
review to the State's overall performance in each specific program 
area. States that have consistently demonstrated their ability to 
adhere to or to exceed national program goals and priorities and to 
meet or to exceed nac1onal ~erfor~ance expectations ~ay be reviewed 
less frequently and/or less extens1vely: other States m.ay receive 
mo·re frequent and/or more detailed reviews oy the Reg ion. Whe."\.a 
State exhibits .continued poor perfor-mance, the Region should m 
recommendations for changes and should ta·ke other act 1on( s) as 
appropriate.10 The criteria and goals in th~ earlier sections of 
this Quidance provide the Region with a general oaseline for deter
mining the proper level and frequency of oversight of a. State ~?DES 
program. 

The Region should conduct a comprehensive assessment of the 
operational elements of each State ~?DES program at least once a 
year prior ~o the Off ice of Water mid-year evaluation. This review 
may be a summary of the results of the periodic program evaluations 
that were performed durinq the year, and should provide the State 
with an opportunity to explain its. activities and progress in areas 
of its NPD!S pr09ram that are not directly related to national or 
·Regional goals and priorities. At the conclusion of the annual 
review, the Region should supply the State with a written report 
that outlines the State's accomplishments and areas where improvement 
is needed, as well as any agreements that were reached on res6lving 
problems that were identified ducing the review. 

10. See the ttRevised P~Licy Framework~~ 



PROCESS FOR ~OTIF!CA7!~~/CCSS~L~ATIOS A~D CRITERIA ~OR DIRECT 
F'E:DERAL · E:~JFORCE~E:~~: 

Under State ~ele;atiJn, ::PA has the right to initiatd an 
enforcement actlon in a State, and is requi~ed by the Cldan ~ater 
Act, as amended in 1987, :J notiEy a State 9rior to ::?A ass~ss~ent 
0f administrative penalties. T~e ~egion 3nj State sho~lj h3ve 3 
process f~r notice and cons~ltati~n ~ith t~e Stacd ~riJr to ini:iac
ing direct E?A enfor=e~ent action. !he ~r0cess shoulj include a 
discussion ~etween the ~e~~on a~j State with res~ect to the circum
stances surrounding the specific noncompliance situation and t~e 

appropriate enforcement ces~onse. Such procedures can be ~sed to 
handle Federal facilities ~iolations where the State might need 
EPA's assistance in ~esolving the noncompliance. Attachment A is a 
generic outline for a process that Regions and States might ~se for 
consulting and coordinati~g State/EPA enforcement activities, 
including determining when to initiate Federal enforcement action. 
This process shou!1 also ~e used in situations in which EPA. ~lans 
to assess administrative penalties. 

Using this advance consultation process, there will often be 
cases where the Region and the State reach mutual agreement that 
Federal action is more appropriate or that the State face~ an 
unusually large caseload. EPA may also initiate direct Federal 
enforcement action where the Region determines that Federal action 
is necessary because the case meets any of the following criteria: 
legal precedent under national environmental law(s), unresolved 
interstate issue(s), or violation(s) of an EPA order or ·consent 
decree~ where a Region determines a State has failed to initiate 
timely and appr~priate fot"'!'!1al enforcement action (as prescribed 
earlier in this gu1dancel: and/or where a Region determines that a 
State has obtained a grossly deficient penalty or sanction·under 
the circumstances of a given case. 

In all instances, the Region will adhece to the established 
process for advance notice and consultation with the State. The 
discussion should include the option of the Region issuing a Notice 
of Violation (NOV) to the permittee and the State indicating its 
intent to institute formal enforcement action in 30 days if the 
State fails to properly enforce and the source fails to return to 
compliance, or the option of .foregoing the NOV process in favor oE 
immediate EPA action against the permittee. This should be done in 
accordance with State delegation agreements and ~emoranda of Under-
~tanding. · 

l· 1-· 
~-
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PIJRPOSE: 

SCOPE: 

PROCESS, 
SCHEDULISG 
AND LOCATION: 

PREPARATION: 

.~CDEL 

3I~~:~!CA~T ~O~CJ~?~:A~C~ ACT:JS ?ROGRA~ 
(5SAPl 

~E~O~~~DUM OF U~DERSTASDISG 

To pr~vide for routine consultation and coordination 
of EPA/State ~nforcement activities, and for EPA 
oversight of the State's compliance and enforcement 

. programs. 

The QNCR, furnished by the NPDES State in accordance 
with Federal regulations, will serve as one of th~ 
basic mechanisms for coordinating and overseeing 
activites involving ~ajor permittees. Supplementary 
compliance information on P.L. 92-500 minor permittees 
will be submitted in accordance with written policy 
and guidance from EPA Headquarters (SPMS and OWEG). 

At least once each quarter, EPA and the State will 
discuss the status of all permittees that appear on 
the QNCR or supplementary submittal. The discussion 
should take the form of a meeting wherever possible. 
[Note: a conference call may ·be substituted where 
distances are prohibitive). The meeting will take 
place on the work day closest to exactly Eour weeks 
prior to the stipulated State submission date for 
the next ONCR. The location of the meeting will 
alternate between EPA and a State off ice. 

EPA Regional staff will review the State QNCR, which 
must be prepared and submitted in accordance with 
Federal Regulations and written policy guidance from 
EPA Headquarters. EPA Regional staff will also 
review supplementary compliance information on minor 
permittees, which should be prepared and submitted 
in accordance with EPA guidance and policy. 

Six weeks prior to the meeting, !PA·will formally 
transmit to the State its detailed comments regar:dinq 
i~ems that appeared on the State's preceding QNCR. 
EPA's comments sh.ould include: the per:nittee(s) in 
question: the State action(s) in question: and che 
recommended act ion to be taken by the State and/o.r ::? . .\. 
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incl~ding the 5t3te•s ac:ion to ~~t3in the 
permittee's com~li3nce. 

Two •ee<s ?rior to the ~eeti:ig, :he le3d i~divij~als 
from ~?A and the State ~ill agr:ee on :~e l~st ~f 
~ec~1ttees :hat •ill oe cisc~ssed. 7~e l~st •i~l 
incl~de :nose ?et"'~lttees fcom :~e ~ceced1ng ste? 
that E?A •ants to discuss 3t greatec lenqt~, 35 
well as cases •here the State is see~ing fecer3l 
intervent1on. 

. 
At l~a9t one •ee~ ?r1~r to the ~eet1~9, E?~ •ill 
?repare t~e 3genda and for~ard 1t to the 3tate's 
lead individual. 

CROC~O ~~LES: It is ~nderstood that no ~er~i.ttee should r:emain 
in noncompliance for the same violation on two 
consecutive OSCRs without: l) ~eing returned to 
comp l i anc:e: or 2) taking formal enforcement ac.t ion 
directed at obtaining sustained compliance. 

Discussion r:>f a per!Tlittee's noncom;>lianc:e does not 
const.itute an action to cause complfance. The 
discussion ~ust result in a conclusive, mutual 
understandLng oy €PA and the State of the fonnal. 
actions that will be taken ~ya date certain to1 
oring a~out compli4nce and/or to penalize the 
recalcltrant per!Tlittee. 

Prior to the meetin~, all permittees that appear on 
the ONCR will be addreiied in the State's own 
compliance strategy/tracking system through the 
following ~rocedure or one similar to it: 

The State must hold preliminary ~eeting(s) with 
its field offices (if any> to 1efine, clearly 
and concisely, the State's strategy for achieving 
compliance on a case-by-case basis.· The strategy 
will include a description of the individual 
permittee, the nature of the violation, and the 
State's plan for handling each violation. It 
will be forwarded to EPA. 

During the meeting(s), ample time must ~e all~tted 
for a full, constructive discussion and disp6si
tion of all agenda items. 

~s a result of the discussion, the State may 
adjust ~he com'pliance strategies. Any modiEi::a
tions '"'ill require consultation with the Star:.-~·.i. 
field offices (if any). rn such cases, the St 
will forward the amended str:ateqies to .EPA. 
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'The c'.:):".'....,on ;cal ~= 311.t:'artics is to .:3use ?-:!:"~i.':.tee. 
':.~ ach:eve pro~?t and s~st3inej conpl13nce. :~:re 
~ay oe cases ~here i: is i~possi~le for SPA to agree 
with the State's actions t~ achiev~ this ;oal. r, 
cases ~here agreement cannot ~e :aached, ~oth S?A 3n~ 

·the State should av~id extended ~ecac: and shoulj 
clea~1y·1e~ine the actions :hat -:ach ?arcy in:en~s 
=~ take. Disc~ssi~n shoulj t~en ~o~e ':.J the ~emaini~ 
ite~s ~n the agenda. 

Where there are significant jifferences of 09inion, 
EPA and the State should ~resent the divergent view
~oints to their respective Directors immediately 
f~llowing the meeting. The Directors .will ulti~ately 
decide t~e actions to be taken ~y their respective 
Divisions and, as appropriate, will discuss with 
each othe~ the decisions.• 

PARTICIPANTS: The lead participants will be the Chief/Director 
from the appropriate Branches in the EPA and State 
offices. It is essential that the same individual 
participates in all four meetings held each year 
because commitments are made at the meetings. Other 
individuals may be asked to participate based upon 
the specific issues to be discussed at the meeting, 
(te~hnical expertise, Construction Grants, etc.); 
EPA and State legal staff may also participate. 

~I~UTES: 

Director 

The exact participants will ~e determined when the 
agenda is finalized. 

The State will provide the minutes to the EPA lead 
individual within two weeks after the meeting. 
EPA must submit its detailed comments (if any) 
within one week: if no comments are submitted with
in the allotted time, the minutes will be considered 
final~ The minutes will describe the actions that 
EPA and/or the State expect to take, including 
independent EPA act~on such as issuance of either 
NOVs or AOs. For the sake of brevity, the minutes 
can reference the submittals received prior to the 
meeting. 

Dicector 
State Water.Program Office Water ·~ana~ement Divi~ion, 

U.S. EPA, 'Reg ion 

.---Decisions should be escalated to the Division Directors as the 
exception r3ther than. the rule. 
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# "Action Plan.on Pollution Prevention", dated April 13, 1989. 
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APR 13 1989 

BEMOBANDVM 
SUBJECT: Action Plan on Pollution Prevention 

and Bnf orcement 

OFFICE OF 
INFOllCEMENT AHO 

COM"-IANl:i MONITOll"'G 

FROM: Edward E. Reich c.-c. /. ~ 
Acting Assistant Administrator 

TO: Linda J. Fiaher 
Aaaiatant Adminiatrator for 
Policy, Planning and Evaluation 

Attached i• th• Off ice of Bnf orcement and Compliance 
Monitoring'• Action Plan for Pollution Prevention. It •hows how 
OECM plan• to incorporate pollution prevention goals into 
enforcement proqram implementation. A draft action plan was 
reviewed by the Region• and Headquarter• proqram offices. This 
plan reflect• their commenta. 'l'h• plan encompass•• four areas: 
environmental auditing, enforcement aettlement agreements, 
vigoroua enforcement of exiating law• and th• uae of compliance 
inapectiona to diaaeminate information on pollution prevention. A 
further propoaal to uae compliance inapectora to affirmatively 
identify pollution prevention opportunities apecific to 
individual aourcea -- drew little aupport and raiaed aignificant 
concerns. · · 

We look forward to working with y~ur ataff to develop the 
Agency-wide Strategy on Pollution Prevention. If you have . 
queationa, pl•••• call Cheryl Waaaerman, Acting Director, 
Enforcement Policy Diviaion on 382-7550 or EMAIL EPA2281. 

Attachaent 

cc: Aaaociate Bnforc .. ent counsel• 
Headquarter• COmpliance Program Directo~• 
Acting Director, HEIC 
Regional Enforcement Contact• 

·-------------------



POLUJTZOB l'REVER'llOH-DD BHFORCEMERT 

Action Plan to Poater Tllo Agency Goal• 

Thi• paper d••criba• th• relation•hip between two important 
Agency goal•: preventing pollution and achieving high levels of 
compliance with environmental requiramenta. It identifies 
•pecific action• to realize th• autual ):)anefita of both goals. 

11BAT ARB '1'BB ftO COATS? 

o Compliance and enforcement •trategies aeek compliance with 
•pacific performance or operating •tandards. The key ingredients 
of the compliance goal are: 1) •pacific legal requirements that 
define acceptable performance1 2) a determination of compliance 
•tatua against those requiraments1 3) legal consequences for 
viol at-ions 1 and 4) enforceable action plans to permanently 
correct underlying compliance problems. 

o In contrast, the pollution prevention goal as defined by the 
Agency tran•cend• axi•ting legal requirement•. Sources are 
encouraged to reduce volume• of va•t•, waste •treams, effluent, 
emissions or pollutant• at their •ourca, whether or not subject 
to specific requirements, and to-reu•• waste• to minimize the 
adverse environmental con••quences of treatment and disposal. 

o Compliance and enforcement •trategie• alway• •eek to "prevent 
pollution" in the broadest ••n•• of the term but not necessarily 
in the specific meaning of the term as now employed by EPA •. 
Enforcement deters violations i.e., "excessive" pollution, and 
encourages reduced level• of pollution to avoid exceeding limits. 
In the extreme, it may remove from buainesa operations repeat 
violator• by resulting in denial of permit• or demanding plant 
•hut down. In ao•t ca•••• this also ••an• that in an effort to 
avoid violation•, sources of pollution are encouraged to 
eliminate or keep emission• or affluent wall below that required 
to comply. Moreover, if treataant of pollutant• in order to 
comply with standard• is sufficiently costly, it will drive 
pollution reduction for economic reasons, but only if such 
requirement• ar• •tringently enforced. . 

Onle•• •pacifically mandated, however, regulated entities are 
completely r••ponaibl• for their choice a• to how they will 
comply with requirements. Thi• empowers th• regulatee either to 
utilize th• traditional ~end of pip•" control to reduce 
emi•aion• or effluent after they are generated or to change 
proc••••• to reduce level• of pollution at the outset. 
Enforcement settlement• and order• cannot unilaterally introduce 
requirement• and restriction• on th• mean• of compliance that 
ware not otherwise sat forth in the original requir~enta. . 
Therefore, •• a general rule, if a process or technology is 

.preferable frem a pollution prevention standpoint, as well as 
economically feasible, it i• better to establish it as a norm in 
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the regulatory ••ttinq than to rely on case-by-case enforcement 
to realize it• potential. 

BOW DO TBBSB GQAIB RBIA'l'B? 

1- Strong, credible enforce.ant of existing lava i• essential to 
encourage pollution prevention 

The qreateat incentive to action by public and private entities 
to reduce or eliminate pollution •tems from a concern over 
liability, both now and in the future, personal and corporate, 
for the consequences of pollution qenerated. 

Furthe~, the expectation of fairness, that competitors will be 
made to comply, is essential to •upport those who choose to make 
investments in pollution prevention as a means of achievinq 
compliance or of avoidinq future environmental problems. The 
literature ia replete with case •tudies of those who step out in 
an innovative way only to be undermined by those who flaunt the 
law. 

2- Pollution pr.vantion today can aean reduced need for 
anf orceaent toaorrov 

In the extreme, if di•charqes are eliminated or reduced to well 
below otherwi•e acceptable levels, there would be minimal need 
for a major compliance monitoring and enforcement effort around 
these discharqes. Further, if wastes are reused or not 
qenerated in th• first place (and thus not disposed of), there 
would be leas need for future after-the-fact "Superfund-type" 
enforcement to addr••• disposal practices which we have not yet 
recoqnized a• harmful. In thi• •an•e, the pollution that is · 
prevented today, can indeed ••an reduced need for enforcement 
tomorrow. 

3- The caaplianc:a and pollution pr.vention goals ruDdamentally 
reinforce -ch other1 however there .. y be i•olated examples of 
conflicting uort. zun •tratagi-:. 

o The time allotted to laqally come into compliance or the need 
to axpeditiou•lY r .. edy violation• .. Y not be •ufficient to 
develop and implamen~ pollution prevention alternatives. 

0 Incomplete environmental •olutiona proposed in the name Of 
pollution prevention .. y actually •hift th• burden from one 
•ediwa or forua to another, complicatinq enforcement. 

o End-of-pipe control• .. Y •ometime• be aa•ier to ~onitor for 
compliance than pollutio~ prevention alternative• •. 

'r· ... \ / . : ( .. 
...... 



However, th••• conflict• can be illusory, and efforts to achieve 
both goal• are usually reinforcing. Further, they can be avoided 
or reduced with •ore careful planning early in the requlatory 
procesa. Attachment fl i• an example of thi• interplay. 

WBA'l' CAif ENPORCBllBMT DO '1'0 POSTER POLLtJ'l'IOH PREVEH'l'IOH? 

1- Use ongoing ccmpliance prcmotion initiatives in environmental 
auditing and environmental 11aJ1&gement a• well as enhanced 
outreach within ccmpliance atrategiea to promote pollution 
prevantion 

a- EPA'• Policy atatement on Environmental Auditing 
promotes this voluntary practice within the requlated community 
to prevent compliance problems, promptly correct them, ensure 
aound management practices and reduce risks· or environmental harm 
generally. outreach activities to promote these practices will 
continue and b• atrenqthened. (Sea Attachment f2) 

b- Compliance atrategies are developed at the time a 
requlation i• promulgated and include promotional activities as 
well a• plans for compliance monitoring and enforcement when 
the rules become affective. Early development and dissemination 
of information on pollution prevention alternatives i• key to 
ensure the requlatad community can .. ka informed choices about 
means of coming into compliance. OECM will work with the program 

· offices to factor these activities into compliance strategies, in 
coordination with the States, where appropriate. 

2- Encourage pollution prevention through anforc-ent aettlement 
conditiona ·· 

Givan the importance in the long term of establishing approaches 
to pollution control which ultimately prevent• pollution at its 
aourca, th• Office of Enforcement and Compliance Monitoring along 
with the program offices will carefully review current policy and 
practice to aaaeaa where there are any impedimenta to pollution 
prevention that are oth•rwi•• unnaceaaary to preserving a strong _ 
and affective anforc-ent program~ 

Although enforc-ant auat closely track agency requirements, 
there are opportunities for enforcement negotiation• to better 
accoJ11JD.odata pollution prevention approaches for aourcea to return 
to compliance, and for th••• settlement agreements to introduce 
creative conditiona which can further pollution prevention goals. 
Th••• opportuniti .. must take ·into account overriding concern• 
for praaarving both the cl•terrant affect of anf orcement actions 
aa well aa •1-anta of faim••• and equity in th• extant to which 
pollution prevention condition• related to th• legitimate 
anvironmantal·concarna of enforcement officiala. Attachment 13 
presents the charge ot a new agency workgroup which will draft 
mult'i-media guidance for addressing these issues. Interim 



guidance will be available by the end of the fi•cal year. 
Following aeveral regional pilots, the guidance will be 
finalized. 

Program-apecitic vuidanc• aay al•o b• developed to implement 
th••• principl••· Program• are generally encouraged to develop 
their own 911idance but OECM will work with them to ensure 
con•i•tent application of overall enforcement principles that are 
in place and are being articulated through the umbrella policy 
workgroup. Th••• approach•• will then be fostered among State 
official•. 

3- ProVide the incentive for pollution prevention by continuing 
to entorca existing requirements vigorously 

There are numerOU8 examples Of how traditional enforcement 
provides incentives tor pollution prevention, •ome of which are 
highlighted in Attach:iaent f4·. Pollution prevention will be 
enhanced through continued effort• to atrengthen enforcement and 
to better communicate the adver•e consequences of non-compliance. 

4- Use compliance inspector. to diaaaminate inf oraation in the 
ti•ld on pollution prevention 

OECM will support proposal• for field personnel to be used to 
disseminate information on pollution prevention to facility 
managers, which refer to other aources of expertise and technical 
assiatance. A full diacuaaion of this issue is included in 
Attachment f5. 

Consideration also was given to using agency compliance 
inspector• to identify pollution prevention opportunities in the 
field. 'l'hi• proposal ha• proven to be highly controversial and 
will not be included in th• action plan at this time. 'l'hose 
atrongly oppoaed to thi• approach cite a confuaion of roles. 
Tho•• who aupport it identify a need for extensive training . 
before agency inapector• would be in a credible position to otter 
auch advice. 

**************************************************************** 
Each of th••• area• i• explored more fully in th• attached 
diacuaaion piece• and action aWDJDari••: Attachment• t2-s. 
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ATTACHMENT fl 
BXAJIPLB 

INTERPLAY BETWEEN ENFORCEMEN'l' AND POLW'l'ION PREVENTION GOALS 

An illustration of how th••• relationahip• play out in practice 
ia the development and implementation of low aolvent technoloqy. 
EPA has encouraqed the uae of water baaed inka and paints, for 
compliance with air quality atandarda, in place of hiqh solvent 
inks and paint•, which require capture and incineration of 
volatil• orqanic compounds. 

Pull aubatitution of water based paint• and inks for hiqh solvent 
paint• and inka would enhance compliance with air pollut~on laws. 
'l'hera could be reduced need for continuoua monitorinq, record 
keeping, and inapection presence. As long as hiqh aolvent paints 
and inka are uaed, there ia a need for and-of-pipe control, 
capture and destruction of volatile orqanic emission• throuqh 
incineration, and thi• require• continued monitorinq, 
aurveillanca and anf orcement action for inadequate capture and 
destruction efficiencies. Adoption of water baaed paints and 
inka also could reduce the need for enforcement overaiqht of 
diapoaal of uaad aolvanta. 

However, the induatry·waa •low to raapond to th• pollution 
prevention alternative to incineration. · Despite ample time to 
develop competitive processes if they had •tarted riqht away to 
invest in these alternatives, industry ran out of time to comply. 
Perceptions of lax enforcement, concern that the technology would 
lead to inferior product, and that c·ompetitora would qet away 
with no action, lad to a wait and aee attitude. It was only 
after viqoroua enforcement, forcinq either incineration, water 
baaed inka, or a combination of both, that proqreas in applyinq 
pollution prevention approachea proceeded at a rapid pace. In 
thia regard, enforcement practices at first delayed and then 
enhanced pollution prevention. In forcinq industry'• hand, and 
not allowing aora tiae to develop the alternative tachnoloqies, 
anf orcement waa alao foracloainq pollution prevention by those 
who opted for the incineration option given time conatraints. 

Further, because the pollution prevention option i• not yet as. 
wall developed aa it aiqht be, many cho•• to comply with a 
complicated arranqement combining both hiqh and low aolvent inks· 
in production line avaraqinq achemea. This introduced new 
wrinkle• in compliance monitoring and enforcement requiring a 
recordkaaping and compliance trail tor uae of apacif ied paints 
and inka. 

Do the two goal• therefore conflict? While aaamingly more 
complex tor inatantanaoualy aaaeaainq compliance, the pollution 

· prevention alternative probably facilitate• continuinq 
compliance. It ia far aaaiar to .. review record• for an accurate 
portrayal of behavior over extended periods of time than 

- ··- ·----- ---------------··- --- ··-··----··-·• .. --· -·T ••-
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to attempt to demonstrate the capture and destruction efficiency 
of an incinerator'• operation over time, between inspections. 

At the aame time, thi• •ixed approach, u•ing both water based 
painta and incineration, allow• industry to become more familiar 
with the water ba•ed alternatives and to perfect their 
application to •ore apecialized cuatomer needa. 

In thia instance, the pollution prevention qoal seemed on its 
face to make enforcement •ore complex and enforcement seemed to 
shut off pollution prevention options but, it ia more likely that 
these efforts will reinforce each other in the long run. As the 
technoloqy develops, spurred on by vigorous enforcement, its full 
use ho~ds the potential for aignif icantly reducing the .need for 
compliance monitoring and enforcement. 

Clearly, promoting compliance and pollution prevention can 
•ometimes appear to be a careful balancing act, but one that is 
easier to perform if it i• remembered that the ultimate gains are 
best aerved by aeeking to achieve both goals. 

Pinally, aa one cautionary note, in assessing the environmental · 
benefit• of propoaala to prevent pollution at its •ource, the 
Agency must take into account compliance behavior and difficulty 
of enforcement. If· reductions of pollutant· discharges, emis
sions, or wastes leads to •maller, more numerous sources EPA must 
weigh the problems of monitoring and disposal against current 
practice to truly assess the benefits of the practice • 

. . . 

"· 



ATTACHMENT f 2 

U•e ongoing ccmpliance proaotion initiative• in enviroJUt':.Jntal 
auditing and environmental management to promote pollution 
prevention 

Ongoing agency initiative• promote environmental auditing 
and aound management practic••· They aerve to aolicit the· 
attention and commitment of aenior aanagement in public and 
private aector organization• to identify and tak·e appropriate 
action both to improve compliance and to address environmental 
risk generally. The Office of Enforcement and Compliance 
Monitoring, in cooperation with the Office of Policy, Planning. 
and Evaluation co-authored the ageney•• Policy Statement on 

. Environmental Auditing, published in the Federal Register, July 
9, 1'8~ (Sl PR 25004). Thia policy do•• aeveral things. In 
particular, it: · 

Encourage• environmental auditing as an effective, 
independent, •Y•tematic, periodic and objective review 
of plant operation• and procedure• to assess . 
management ayatems, compliance atatua, ri•k reduction 
potential or any combination of th•••· 
Auditing i• conaidered an augmentation of and not a 
aubatitute for ongoing environmental aanagement, 
aonitoring, reporting and recordkeeping obligations. 

- Define• th• general element• of an effective auditing 
program; 
Respect• the importance of carrying out •elf-evaluations 
with aome degree of privacy, clarifying when EPA may or 
may not request. audit information. 

- Off era no reduced enforcement preaence aa a quid pro quo 
for conducting audit• and explain• that continued EPA 
inapection and enforcement ia •••ential to maintain the 
incentive to audit. 

- Batabliahe• agency policy to introduce environmental 
auditing proviaiona in conaent decrees and orders with 
firma which evidence repeated patterns of violation, due 
at leaat in part to manag~ent failure, or where the 
violation• are likely to occur aimilarly at other 
facilitie• owned and operated· by th• violator. 

Before and •ince.the iaauance of th• policy, both offices and the 
Office of Federal AC1:iviti•• have been actively involved in 
promoting the u•• of environmental auditing by regulated entities 
both to anticipate environmental compliance and other problems 
related to general environmental ri•k exposure. In addit~on, 
OPPB i• in the proc••• of documenting broader environmental 
management practice• e.·g. corporate policies, of leading industry 
programs.· 

· Activities fall into three categories: 
·a) outreach: 

- Speeche• are regularly given by OECM/OPPE/OFA on the 
policy, encouraging the•• practices; 

- technical aaai•tance i• provided in the form of case 
atudies, protocol• and bibliographies distributed 
on request (recently waste minimization aaaeaament 
guidance wa.• added to these aaterial•) ; 
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- OFA i• preparing audit guidance for federal aqencies 
- OECK plan• to •trenqthen the network in th• Regions of 

individual• capable of providing information on 
environmental auditing; and 

- OECK and OPPE have active representative• on the 
Environmental Auditing Roundtable, an industry group 
dedicated to promoting auditing aa a profession. 

b) Development of Auditing Guidance for Mun.icipalitie• 

- Municipaliti•• are a last frontier for auditing and 
ripe for it• application given compliance pressures on 
city ·and county governmenta. We are aware of only one 
municipal auditing program at present. In response to 
interest expressed by thi• community, OECM and OPPE are 
developing an initiative this year to promote auditing 
practices tailored to thi• group and its environmental 
concern•. 

c) Condition• in Enforcement Settlement•: · 

- In November, 1986 OECM i••ued guidance on the 
. inclu•ion of environmental auditing proviaions in 

enforcement ••ttlement•. Since that time, numerous 
order• ancl deer••• have introduced audit applications. 

'l'hi• guidance indicated that EPA'• policy is to settle 
its judicial and administrative enforcement cases only 
where violators can assure the Agency that their 
noncompliance will be corrected. This assurance may, 
in part, take the form of a party'• commitment to 
conduct an environmental audit. 

EPA r•••rv•• the right to review audit-related 
doCWllent• required a• part of an anf orcement 
••ttlement agreement, but usually oversight entails 
•om• form of ••lf certification, review of findings 
and/or a unag-ent plan purauant to an·enforceable 
•ch•dula. 

A violator'• ocmmitaent to conduct an audit i• ona of 
aavaral act:iona that can be required to remedy 
noncmaplianca or, in certain circmaatance•, aay be a 
ba•i• for ractucec! panalti••· fti• •1-ent i• di•cu•~•d 
brthar in Attac1ment f3. 

A~OHS: 1) Continua and enhance outreach effort•, -phaaizinq 
new intareat in pollution prevention1 2) undertake municipal 
projact1 3) atrangthan uae of compliance and aanagement-related 

. audit condi tiona. in aettlement• 1 and 4) explore u•• of waste 
minimization audit condition• in aattlement• under workgroup 
descrJbad in Attac:Jment f3. 



ATTACHMENT f 3 
BRFORCEMEH'.l' SE'rl'LEMEHT CONDITIONS 

Encourage Pollution Prevmition through Enforce.ant 
Settlemanta conditions 

Ju•t aa environmental auditing conditions related to 
compliance and/or .. nagement audit• may be appropriate to 
introduce in enforcement aattlament negotiation• a• described in 
Attachment f2, ao may other means of encouraging pollution 
prevention. TWo EPA Region• have expressed interest in 
exploring, with OECM and the Office of Pollution Prevention, what 
pollution prevention term• and conditions may be appropriate in 
enforcement aettlement negotiations. In general, pollution 
prevention activiti•• .. 1 be appropriate if they: 

- ·correct th• underlying violation 

-

For example, if treatment capacity ia exceeded, instead of 
agreeing·to build additional capacity on a schedule, 
the source and agency might agree to a· schedule to reduce 
pollution generation to the levels which can at least be 
acco11J1odated with current treatment or control capacity. 

In such caaea, pollution prevention ia the means of 
compliance embodied in the agreement. 

Provide evidence of good faith efforts to comply, 
warranting penalty mitigation. 
, 
Good faith ia a factor which certain enforcement penalty 
policies recognize aa a potential reason for downward 
adjustment• in penalty aaaeaaments~ Thi• ia the basis in 
the environmental auditing policy for any consideration of 
aourca proposal• to audit for further remediation or 
improvement beyond that required by anf orcement for the 
apecif ic violation in question. 

J)afin• projacta which •ay be an acceptable baaia for 
aitigation of panaltiaa which would otherwise be aaaess•d 
(Environmental Illprovament Projects). 

Th• Unifora Penalty Policy containa proviaiona for 
. conaidering projecta •• part of a aettlement agreement 

· (and have bean adapted to program- specific penalty 
~polici••) where they do not aignificantly reduce the 
7" deterrent affect of a penalty.• Th• criteria include: 

-- Mitigation project• cannot aubatituta for full 
compliance (they must be undertaken in ~ddition to 
c~rracting th• violation). 

-- Th.a project ahould be closely related to th• nature 
of th• original environmental harm or violation. 

* A Workgroup ia currently reviewing the existing criteria for 
considering alternative payments, in tha·context of developing a 
policy on mitigation of adminiatrativ•lY assessed penalties. 
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-- Penalty reductions ahould reflect the actual cost of 
the penalty •itigation project (i.e., no tax 
advantage• which can reduce the deterrent. effect of v"" 
the penalty) • · 

-- Provi•ion• in consent decrees or agreements cannot 
90 beyond what ia the equitable power of the Courts 
to order. 

-- The project must primarily benefit the environment 
rather than the defendant (no favorable publicity v 
for violator, ate.) 

-- 'l'he project must not be •omething the defendant 
ahoul4 be expected to do aa aound business practice. 

Two principle• auat guide any initiative• in thi• area: 

o .Any auch proviaiona cannot weaken the deterrent aff act of 
th• enforcement action. Enforcement action• must establish 

· the correct incentive• and disincentivea, leveraging · 
relatively few individual actions into far reaching 
behavioral changes. We also must avoid perverse incentives 
to delay action to develop pollution prevention alternatives 
until they might be needed to bargain with enforcement 
personnel. 

o Any auch provisions aust in turn be enforceable, that is, 
accompanied by tracking and follow through to ensure they 
are carried out. Thi• .ha• proven to be difficult in the 
past and i• one reason for the traditional reluctance of the 
Department of Juatica for accepting other than dollar 
penalti•• in addition to correction of th• underlying 
violation. 

Traditionally, BPA policy ha• followed th••• principles by 
raj ectinq propoaala which defendant• would otherwi•• cho.ose to do 
on their own or project• who•• benefit• accrue to the defendant 
rather than the anviromaent or the public at large. current · 
penalty policiaa are under review to a••••• th• current 
limitations on accepting alternative payment• and other 
beneficial projects. . . 
AC'.l'IOHS: OBCll will ••tabli•h an Agency workgroup to: 1) prepare 
guidance on acceptable enforcement aattlement provision• which 
promote pollution prevention conaiatant with Agency penalty 
polici•• and work with individual program office• on program
apacific guidanca1 and 2) work with aalactad Region• to pilot 
the guidance. 

. ~ -~:· \ 



ATTACHMENT f 4 

VXGOROUSLY EHPORCB DISTDG LUfS 

Provide the incentiva·tor pollution prevention by continuing to 
vigoroualy anf orca exiating require.ants 

Th• two greatest aotivation• for pollution prevention are 
the potential liability from enforcement of environmental laws 
and broader private li~ility throuqh tort claims, contracts etc. 
for the adverse conaequencea of environmental pollution. 

Specific example• of how atronq enforcement can encouraqe 
pollution prevention include: 

o Pre-manufacture Notification: 

By prevantinq new chemical• from beinq produced and marketed 
which po•• unacceptable environmental harm, EPA can most 
effectively prevent new pollution at it• aource. 

o Title III Toxica R•l•a•• Inventory reportinq: 

Required reporting under Title III ••ction 313 encouraqes 
aources of toxic chemical• to reduce volumes of releases into 
th• environment by making the information publicly 
available. It i• alao eaaential aa a baseline for assessing 
proqreaa in preventinq pollution nationwide. Firm and 
visible enforcement is needed to reinforce those who 
diliqently reported and gain compliance from those who have 
not. 

o superfund and RCRA enforcement: 

Corrective action and clean-up of paat practice• which are 
now deeme4 harmful, ••tabli•h•• new rul•• of behavior 
requirinq anticipation of future liability regardl••• of 
whether action today ia leqal. Viqoroua enforcement leads 
operator• to conclude that reducinq th• amount of hazardous 
waste i• in their own interaat. 

o P••ticide uae: 

Groundwater contamination, air and aurface water problems 
from axceaaive peaticide use, with viqoroua enforcement, may 
drive reductions in application level• and for elimination 
of peaticide uae. · 

o Air and Water atandard8: 

Givan tha aubatantial axiatinq inveatment in pollution 
control, anforcement ... y force exploration of process change 
to aeet new toxic requirement•· and demand• of growth. In 
particular, firm enforcement of pretreatment and other toxic 
requiremanta1 particularly new aludqe disposal requirements, 
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may enhance •ubatitution of product and process to avoid 
further pollution control expenditures. 

o continuoua Emiaaiona Monitoring: 

There are natural variations in the operation of any type 
of equipment. When continuoua emiaaion monitoring is 
required to a••••• compliance •tatua with requirements, it 
tend• to force the regulated co1D.Jllunity to provide for an 
ample margin of aafety in plant operations, to avoid 
reporting in•tancea of non-compliance. . 

AC'l'ZOHS: 1) Continue •trong empha•i• and priority for enforcement 
of env.ironmental laws1 and 2) continue to pursue ways to enhance 
the viaibility of enforcement and the adverse consequences of 
non-compliance. 



ATTACHMENT f5 

DSPBCTOR ROLB IX TECBHZCAL ASSISTAHCB 
OH JIOLLIJTIOlf PREVElfTXOlf 

Vs• compliance inspactiona to idantiry pollution prevention 
opportuniti- in tile field . 

EPA, state, and local compliance •onitoring programs rely on 
a combination of self-reporting by facilities and on-site 
inspections to determine compliance with permits, rules and 
existing enforcement commitments. These inspections may be 
carried out for cause, or aa part of a neutral inspection scheme. 
The primary purpose of an inspection is to gather information and 
evidence to support th• compliance determination and any follow 
up enforcement action where violations are·discoverad. The 
inspector is the •oat visible representative of EPA or the State 
or local agency at the plant or facility level. The presence of 
and conduct of th• inspector on-sit• can add to or detract from 
the credibility and deterrent value of the compliance monitorinq 
and enforcement progr ... 

Th• appropriate role for inspector• in technical assistance 
ha• long been debated within EPA and th• environmental coJDJDunity. 
state and local inspector• tend to adopt the technical assistance 
role more readily, but are notably less oriented to formal 
enforcement. Th• underlying concerns about th• role of inspec-
tors in providing technical assistance are: 

1- Technical advice offered in the field for remediation or 
correction of the violation can undermine EPA'• further enforce
ment action, or b• raised as a defense. (For this reason, with 
few exceptions, inspectors are urged in closing conferences with 
facility manager• not to even draw conclusions.as to the viola
tions.) 

2- Th• role• of technical aaaiatanca/tranater and enforce
ment require different approach•• and can cause confusion in 
roles, undermining th• enforcement attitude which is already 
difficult to foster. · 

· 3- Effort spent on technical assistance when it is oriented 
to solving specific problems can be quite expansive and diverts 
limited resources fraa enforcement. 

4- Depending on it• scope and purpose, technical assistance 
may require a level of expertise that all but th• •o•t ex
perienced eng,lneera lack. Although a 1187 survey of EPA person-

. · nel performing compliance inspection• found that 2/3 were 
environmental engineers or environmental scientista,.Jcnowledqe of 
engineering design and processes at the plant-level sufficient to 

.suggest pollution prevention option• is quit• different from 
identifying and documenting compliance problems. 

s- Technical assistance from EPA may compete with and 
~nhibit the development of such assistance in the private sector. · 
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While all valid concern•, there i• one area of potential 
benefit in uaing field inapectora for a well-defined but limited 
technical aaaiatance role which avoid• aome of theae pitfalls. 

One approach, requiring little new expertise or change in 
rolea, ia for EPA inapector• to diatribute to the plant operator 
literature promoting pollution prevention action. The inspector 
would not have a problem-aolving role. OECM has auggested this 
approach for SARA, Title III reporting and RCRA small quantity 
generatora. Some training may be needed ao that likely questions 
can be anawered without loss of credibility. However, such 
literature ahould alwaya include reference• and contacts for 
further assistance from EPA Regions or Headquarters. 

Th• majority of commenter• auggested that a aeparate cadre 
of personnel, not compliance inspectors, be relied upon for 
pollution prevention expertise, auch as for waate minimization. 
In aucb caaea, however, it ia important that the role and 
expectation be clearly eatabliahed and distinguished from an 
enforcement-oriented field preaence. 'l'hi• approach is adopted 
by OSHA which carefully aeparates the inspection function tor 
enforcement from the technical aasiatance/consultation function. 
OSHA offers this latter aasiatance to small and medium sized bus
inesaea in hazardous industries through a consultation program 
for which it has a specific legislative mandate. Those who 
request a consultation must agree in advance to correct any 
deficiencies noted, and may be referred for compliance inspec
tion it they tail to correct deficiencies. 

AC'l'IOlfS: Baaed on cOJllllenta from th• lead Region, the Agency 
Inspector Training Advisory Board, and the Enforcement Management 
Council concerning the importance of separating the technical 
assistance function and tb• enforcement function, OECM i• not 
propoaing any further action at tbi• till• in regard to inapectors 
providing technical •••i•tance in tb• field on pollution 
prevention opportunities. However, OECM will support specific 
proposal• to use compliance inspectors to disseminate literature 
on pollution prevention •. OECK will uae exiating institutional 
mechanisms to rai•• and 9ain support for suCh proposal• developed 
in cooperation vitb th• program offices. 

. .. 
I .._. _ _-
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II. NPDES PROGRAM: PRE-ENFORCEMENT 

A. SOURCES OF EFFLUENT LIMITATIONS AND OTHER REQUIREMENTS 



II;.A.l. 

"NPDES Permit Authorization to Discharge", dated April 28, 1976. 

I L-l 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. O.C. 20460 

APR Z 0 t976 

Oil'FlCE. Ol=" £N;:"ORC:t"4£HT 

Subject: NPOES Per.nit Authori:ation to Oischarqe 

From: Deputy Assistant Administrator for Water Enforcement 

To: Reqional Enforcement Director, Reqion V 

This is in response to your March 17 memorandum request!n~ 
Heac~~a:ters' ~licy on the followin; iss~e: 

"[W]hethe: an NPOE:S permit constitutes an authorization 

>"\·~'--' 

to cis:h~qe only specific parameters li~ited or monitored in the 
pe~it or a general authorization to cischa::-ge all parameters su!:lject 
only to the li:nitations con~ai.~ed in ~~e pe::-mit." 

1 A::swe: 

Headquarters policy, as well as tile clear lan;ua9e contained i..~ 

the s~anda:d pe:mit fo:m (E?A Form 3320-4 (!0-iJ) J, p:-o•Jides for a 
;ene.:al aut~c:ization to discha;qe subjec~ or.ly to the conditions 
and li~itations contained in the pe:r..it. 

· Disc:-.:ssion 

Every standarc permit issued ~y ~?A p:-~vides that the named discha=ge: 
is "authori:ec to cilsc:~:;e from a. [nar.ted] facili:y •.• to [na.-nec] 
re~eiving -,.,aters • • .· in accordance with ef!luent li::ti tations, monitorin; 
requi::-emen~s and ot!le: conditions set fo:'th i:. Par:s !, !!, III he=eof." 
In adeition to effluent limitations ·spe:i!ied in Part I and any special 
requirements set forth i.~ Part III each general au~~o:iza~ion to eisc:harqe 
is subject to the qeneral conditions set forth in Part II. Those. 
gen~ral coneitions ~hich ten~ to res~ict the general authorization ~o dis
ca:;e a:-e t.'ie following: 

A.l. Char.~e in Ci5char9e - requi:es notice o: facility cxpansio~s, 
p=ocuction in:reases or process modifications res~ltin; in any dif!eren: 
or.increased <lisc:~a:;es of ?ollutants ~~such changes do not violate 
t.~e ?e:mi: ef!luent limitati~ns. 

· A.3. :acility Ooer~tion - requires the per.:tittee to ~aintai~ his 
trea:m~nt facilities or systems in good ~~rking.o:=er and operate them 
as e:!ieien~ly as rossible. 
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A.S. Bvnassino all bypassinq is prohibited e.~cept under certain 
c:irc:ums~a.:'lees. 

It is believed that the above ;eneral CQnditions, along with the 
installation and proper operation of treatment systems desi;ned to 
achiev~ compliance with effluent limitations based upon ~PT and water 
quality standards requirements should adequately limi~ the general 
authorization to discharge. ·should information which suqqests otherwise 
subsequently become available (e.g., discovery of the presence of toxic 
su:,stanees such as Peas in the disc:harqe), the permit may be modified 
for cause in accordance with general condition B.4. ·("'Per.:1it Modification"). 

The few permits issued under 4:.he NPOES's predecessor permit proq:am, 
the Refuse Act Pe:mit Proqram, authorized only those parameters identified 
in the ~~:mit. This approach was rejected QY !PA du:i.ng the ea:ly 
development phases of the NPDtS because it is impossible t~ identify and 
rationally limit ev~ry chemical or compound present in a disc:harqe: of 
pollutants. Compliance wit.h such a permit. would be impossible and . · 
anybody .seeking to harass a permittee need only analyle that per.nittee's 
discha:;-e u.~til detel:'mininq the presence of a subs~ce cot id~ntified 
in t.~e per.nit. The permittee then wouJ.d be in technical violation of 
his per.:ii~. 

Because we believe the approach adoptec in the ~lPOES Pe:mit Form 
3320 is valid we rec:cmmend aqainst insertinq in permits the lanqua;e 
identified by Walte: A. Romanek in his January 22, 197_6, memorandum 
(attached). Althou;h it may be appropriate :.n S?ecial cases to employ 
narrative lanquaqe in addition to the Part II qeneral conditions in 
order to fu:ther res-::i:t the qeneral authori:ation to discharqe. as a 
routine :natter such practices _should be avoided. 

I believe t.~e above statement of policy is consistent wi':...~ that 
provided to your s.taff =y Dic::k Browne and Ba..-ry Shanoff. If you have 
any further questions pleas~ c:ontact.Oick Browne, Bob ett, aria.~ 
Molloy, or .. me. 

Enclosure 

cc: Roy Harsch, Enforcement Oivisio~ •. Reqion V 



II.A. 2. 

"POTW Compliance with NPDES Permit Effluent Limitations", dated January. 5, 
1977. 
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TO: 

UNITED STATES E:NVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. C.C. Z04e0 

-.-.--, 
:} r~J L 

I - .. :.; 

CFi=':cz CF. THE 
>.OMlmS\itATO?. 

?oor pe=::o:::ia.n~e ~Y ?\:!:)lic:ly CwneC. ~=ea~ent Wor!<:s (?OTWs) is of 
·major c:onc:e.::l -to ":he AS'e."'lc:y. ~ach suc:c:essi ve review ~f PO'r.7s • ope:at:!.ct".s 
i.'1.dica.tes -that -:!lei: overall pe=fo=anc:e level is unsatisfa.c:"t:ory. Over 
a t!!.'b:d o.f t.;,e PO'I":·ls a:e failln9' to proC:.uc:e t..i.e ef:!luent q-.:al:!.:y fo:: wh.:!.c:h 
t..":.ey were C.esi;r.ed. Nea.::-ly ha.l.! of the PC'!'Ws oriqinail.7 designed fc= 
seeon..;·a,_.1 t:-ea=er.t !ill ~ eo:ply wi4:..."l ?re.sent see:::inar.1 t:ea.t=ent 
stai:~a-ds. 't..~ese cor.c:lusio::s ha•..-e ::een c:m!i=ed =ot:i by ~A• s a.r_..._~al 

Sec:.ion 210 Re?orts to Conc;:-ess and b1J t.."le rec::en":.ly c:o~?ieted municipal. 
CCI:?lia.::::e auc:,j.'t. ::-e~o:':. Tlti.s ::i.s""orar.C:.i.:::i !:lrief~y C.esc::~es t.."le Z?A' s 
poli:-.1 fo: deai.L"lq with ~e prcble:i. 

The Federal. W'ate= ?ollu::ion C.::>nt=ol Ac4:. c:lea:l7 esta.!:llishes E~A • s 
pri:la.r.1 :-ole i.."l ass'l:.:'i..-:; aciequate POTW ?e:fo::ia.r.c::e as be.i.'"lq :eg".l~a::cr.1. 
This role :eq".li:es us to insist that mu:Uci~ali:.!.es ac:::::ept full·--·---
res:;::or.sil:iillty for achle•r-'"lq effluent l.i::li ts re~.J.i:ee !:>y ~ei:: ~"'PDES 
pe::i:s. ~o ac:::o:plish t.ti.is, we must ass~e an aqq::-essive er..fo=c:ement 
posture wi~ respect to munici?al r.onc:=c:>l.ia.'"lce. Aqgressive enforcement 
of ?C..'"lic:ipal ,Permit req::d:ements c:an anC:. will. yiele si;nilicar..4: res~lts. 
Raqion :IJ:, :or example, rec:ent:J.1 ini~ated and won a major prec::aCant~ 
settinq c:ivi1 action aqai."'l~ t.."le City of Ca::Cen, New Jersey, forc:i.'"lq 
it to restore and pro~erly operate and ~ai!ltain its t:eat=ent facilities. 
O't..~e: siqni!ic:a."'lt en!or:ament: actions are also ;ei=q developed aqai.'"lst 
PO'!i1s. The a.count: of POT':-1 en!or::ement: ac::.!.vi::y, h.cwe~er, :nust :Oe 
drastic:al.ly.inc:reased in all Reqions in o~der ~o de:r.onst:rate ou: in-
sis :er.c:e upon mu.-:ic:i.;>al ac:c:ou!lta,!,ili ty :: or PC':W per!c::-.a.."'lce. 



:·1unic:i?all-:.ies· are resi=onsi!::ile anC:. ac6ou."1ta.!:le f::n: ac~ievi!'lc; t.he 
e.f!luent. liru;:ations :-equi:eC. i."1 t.i.ei: t;:r::~s pe~-i t:s whether or not t.'i.ey 
have t.~e i."l-hot!Se ca;?a=i!.it.y to deal wi :.::. t."i.e ;ro=l~ u.~::!erlyin~ t.~e 
"-iol~tion.. I: is t..~e :...::lic:.='al:..:.;l'' s :aspor:sibili-:.y t:> seek a::: s:c-:.::e 
what.eve: tec!'lr.ical ass.ist.anc:e o: 4::ai!'li~c; is ~ec:essa.=-J t.o solve t~at. 
proble:::i. ~?A ~us: i!'lsist t!:at :u."'1.i::ipa.li:ies ac:eept and ca..:::-;1 out. :=:at 
responsi.;)ilit7 and :ust take enfo::er-ent. ae~ion agai~t. t~ose that a-~ 
U."lWil.li!'l<; to Co SO • 

A1t."touqh i~ is reco;:~ized ':hat ~A and. t.lte States a:e e-.J.=e.ct.ly 
provicii."lc; i.:.....-u -:.ed. tec!'l.~eal: ar.c:i t::a.i!'li=.c; assistance, r:ost of suc.'l 
assista.r.=:e a."l.C. t::ai::'I.; ~s t:n::.st !:le pr:iviC:.ed !:ly t..'le priv·ate ·sector. While 
the ~ri•nite sector can U."lC:.ol:!:iteciy develo?. t.~e capab.ility to ;:ovide 
sue:::. services when a s~!ic:ient dema.~d. is ma.de on it for t:.ose services, 
to eate t..ut dem.ar.J:! has not l:een st::r.c;ly mace. Consec;;.;.entl?, :::any 
eonsulea..~ts, e~i?ment rna.~U:actt::ers ar..C. systems ven:o=s hava not yet 
develo;ed a si;:-..i!icant capa=ili":I to rende: 4:.ec~nical assistance or 
t=~~c;. EPA anC:.. the States mt:st e~a::.:. t.~ei: present ef!or":s to 
encou:ac;e anC: .s•i~sllate develQpc:ant of private sector ca?a!:lility and 
eY.Oer-...ise to :!!et ~"lese neecis. Ac;;:essi.,e er.!or:ement of mu."licipal 
per.:tits and an insistence that :u.'"licipa.lities see.~ neeeed tec~nicai ane 
t:aj.ni."lg ser.Tic:es shca.J.C. :=;i:ovic:e· an incenti •;e for ·t."le p:i '\rata sec"t.o: to 
develcp the needed c:a.pabil.i"t.y. · 

Zn t.~se :ew eases where a mt--;ci~ality has recoc;ni%e~ the need of 
ot!tside assistance to meet per.:i.it e£!1uent l~itat.:.ons and has unsuc:ess
fl!1l.y soc~ht t~t assistance, fo::ca.l enforce~.ant ::iiqht ~e a fu!:ile res~o:se. 
E?A or State assista~ee mi.<;ht be appropriate in such a situation. Si:ce 
it is t.~e mun;i.c:i~ality•s res~ensi!:>.i1ity to see.~ t.~a~ assista..~e, it s~u.l~ 
be gj:Jen !'lor.na.lly · at t!:e :n:ci.cipali. ty' s :e<;;..:est ra t:ler t.~an on t!le i.--:.i tia
t.:. ve 0£ ~A o: the State. Anc since a c!e.=and must be placed. on t..••1e p-... :i-.·a~e 
sector if it is ~o de•relop t..~e capai::iilit7[ of providi.'lg s~ch assist~~ce, 
E?A should not :lo:::ial.ly provide t..~e assista:ce unless t."le ~u."":.ieipali~y has 
unsuc:ess!ul1y souc;ht it el.sewhe:e. Consequentl.y, E.?A anC:. State te=:!-.::.ical 
and train,inq capab.ilities •,J>ill be helpful in the s~or~ te::::i to !.ill ;zps .:_n 
loC3.l. and private sector c:apa=.ilities to ::esol.•re ?OTW complia.."":.ce probl.e?:S. 
To the extent t.'-la.t EPA capabilities in this regard exist at t.1-ie present 
t.i:e, howeve:, t.1"iey should not !)e ex;>ar..C.ed., but:. shcu1C:. be red.uc:ed as 
private sector capabili tie·s · ma·e1.l:'e. 

Any technical or t-~nc; assista.."lce p::o•.rieed ~Y ~?~ ~ be proviC.ed 
in a ma..-i.~er compar~=le wit~ our pri..-.a.:y role as :e<;tilat~:::s. ~t shoul.d =e 
reqard£~ as but one option availa.!lle to ~he requlator in a ~a:-...icl!.lar case 
and not as t."le sole option or t."le option 0£ choice i.""l all cases. The 
in.al::li.lit.y to i>rovi-C.e t.ech."l.ical assista~c:e i:l a qi,1en case or t.~e fai!.u:::e 
to achieve the re~r~ effluent li..-.itations after t.'le. p::ovision of such 
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assist.a..•ce shoul~ never :=ec!!.!Ce t.~g use of :r.o=e ce~~nc~~g ::ei;-~lato:-1. 
cpt:io~s. t·ihere tec=-..-i..:.=al

1 
a.ssis:a..~:e is ?:'~'-·ided, it :us~ :=e C.on~ Li. a 

~4n..~er·t.~at will not p::-eju~i:e t.~e Agency's case in a s~secr~a~~ enfo::e
~:.t: a::.ion i! :.~e ef:l~en: li:.i.4:at:.ons a--~ ~=-: .ac~::..e,Jed a.!:~: assis:a~ce 

has =~e~ :=~vi~ec. 

recoc;:-.i.:e 
believe -:..~a~.~PA 

t."-la.t ~~~y ~ao~~e, both ~i~~i~ a~~ 
s~ou~~ ==~~~c~ a s:::=r.; ?==;=a: o: -~.-~-.: -~ "t 

____ ... ____ _ 
in ad:ition -:o "' -- _;:, e~:or:a=.e~~ :ole. 

r..;en:7, 
ass:.s-:a::.:a 

a.bs~:ac~, t.11.is p::o~osi-:ion ~y a~~ea:- at:-:.=acti·.,·e. · ~s a p:-act:..::al =at:-:2:, 
;:0~1eva::-, an ac"t.:.ve assistance :ole confuses an: un::.e::~:s t~e ::i:edo::ii.•a:i:ly 
re;ul.ato:-.1 rol.a . t.~a~ the :C:·i?C:.~ has fash.ionec '!o= t.1-:e Ac;er.ey. Ho::eove=, 
li:Utations on existi::;' and. :o:eseea.b~a reso.l.l:':es :.a...~e i~ ;.,hoU.y u.-:aali.st:.c: 
~o t..~i::;, t."-ta.~ ~e have o: coulC. C.evelo? t~e ca~ac~~7 .~o ?:ovi~e teC::-.:-.i.ca.J. 
assist~"lce i."l any si~i:ica~: n•·-.!:er of cases as ~a:~ o! ou:" national . 
?roe;:~. Th.1.:.S we h3.ve r:.o c:hoi:e !:lut to ac::ept o~ role as ~ei~S' p'!"ec!e?:li."la.~:!.:r 

reS".:.la.torJ. Wit!:i;\ cis cor::t:e:<t, we can an: s!':o~d. C::nC.~=t a."l ·aeti·.re :ola 
i:i ::"".a.~~we: -=.:ai.:i:q, 4:e~~:iolo;-_r t:a~sfe-: are~ t!'l~ diss.e.r-wi::a~ion of ~stc!"t.~:!.:al 

assista::.ce on a gene.:al. =asis ..,.~-~A .. --···-- a.:l in::. ·.riC.:.ial case basis . 

I aiso s~eci:i:a.lly do r.ot i..~tenc! to :es~i=~ :y ":.~is ~ear.s any 
ac-:.!.7i~es we ::ay ~e able :o ~r.Ce=~a.ka i~ t~e ~eslec:ed.!iel~ of ~~o~er 
t:ai:u.r.s-. 

I:i sr-:-a==?, let me :ake clea: that ou= _:i::il.oso;:hy t:.oward ope=-ati."lS' 
PO'!Ws is ::e;-u!a.~0::-1 a.::~ 't..~t:. :..;.e :es;:ons~ility !o:: ::-.eet:.~g appli~le 
pe=i t:. =equi.:emen:s =es-:s squa::ely on the PCT.·is. To ca. te t.""le cornpl.ia.llc:e 
assu::a.~c:e p:og:~~ has been s~c:essf".!l in se~~ir.g c:::pl.ia.."lce.'!:ow indust:y. 
:t-: is our res::;:or-.s.i2:i:.li :;i- to :r .. ake su:e t.~a-:. it is e~'.!.a.ll~· e!!ec!:i ve L'""I. 
sec~~~ c::::?l.iar..ce f:om ~u..~:ipali~es. 
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II.A.3. 

"Confidentiality of NPDES Permit Applications" dated April 6, 1978 with 
attached memorandum dated March 22, 1978. 

' . ---! ()::-> 
--· ·- /' 





TO: Regional AC:inistrators 
State 1\POES Direc--Drs 

6 ~PR \978 

·FROM: 

.SUBJECT: 

. Deputy Assista..,t Ad::rfnistntcr for Water Enfor-... e::.ent {EH-335) 

Conf i dent1a11 ty of NPD::S --Pe.: ~I~ App 11 c:a :t1 on~ 

At'taQed is a ~PY of a recen-: deeisioc issued by the Office 
of Ge!'len.l Coz.::se1 wbic ~uir-es tr.at a11 in.for:::ation i= fi?DES · 
peF ... i: app11c:a:io:u ~.,d per:its be cade pubii:. Piease advise 
y~r-s-:.aff .. of t.."lis ~so that ic;:>1e:Je:nta-:icn c:an be unifor=. 

·--~ . . "'·--™·· 
c.::: ~gicnal E.-ifor oaent Division Di~..ors 

Regi cna 1 Pe:-mi ts a~~ Cll1 efs 

. JShaffer:ITiiite:PD:EN-336:3109 WSM:S-0750 





C~N:IDE!-a"':L\I.ITY or.nt:OR.."'.A:!ON nt NJ..ZIONA.L POLL't!!!ON DISCliA1tGZ 
!!..~.INAT!ON SYS~~ ?:::?~TS Ah'D P~?~:T A?~L!CA:!IONS ~!:A S!=::o~ 
402 (j) O! 'r~ ~~ ~~:::z. PO!.LC!ION COh"nOL AC:X 

ti:lde:- che Federal ,_ater Pollu:i.:ni Coil:=ol Act: (:!'(?CA) , as a.:lC:lde 

(33 O.S.C. 466 .!.E..!.!9.·), t:he :t:ivi:ci::::enca.l Protect:icn Agency (:::?A) 

or cct=:e=?a.:: . Sta.:e age.:cies issue Na.:ioual Polluti.o:. Dis.C::.a:-ge 

tl.1--'~tion Syste= (h9P'DES) per.::i:s to· individual. -sources of vater 

--~ cz:-ces. 

ing t:be co:fide:.:iali:y o! :i=.!:r::z:iou co:::.:.a.ined i:l. l\?D~S · ·pe::=,i:s a::~ 

pe:::.:· a?plic.a:io~ !.: · l!g:: o: se::::!.cn 402 (j) of c..~c .nl?CA.. U:idi?:-

40 C~ 2.207, I have a.u:hori:y t:o issue Class Dece.--=:inaeio:.s cocce==-i 

the c.c:!ida::.:ia.li:y c! c1a.sses of i::.!o::a.:ion obta.i...~ad by !?A. 

a::i~ h~!S pe:--i:.s, ! ba.ve !cuuci: 

l. ::::A possesses a....,,: v'-.ll co:.:!.:::.ue :c aequi:e .:G.!'o:-=a.:ioil i:i 

N?D!S pe.:-...:i:s a:ld pe::!: a~plica:io:.s. 

'doom .. ~ of the :sa::e c!:.a:-ac.:e:. I: is· prope::' co •c:e.ac ..U. o! .~be 

infc=a:iou as in the sa::e c.la.ss. 

3. A Cla.s~ Deter:: 4 -a:io::i ~ould serve a us~£u1 p~-pose i::. c:la=i; 

?e::--!.:s a:.d pe=i: a?plica.:io::.s a.s -res:ricted. by section 402 (j) 

. I·-' ' ; -
/· - I 
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:e:: because sec:t:io:i 402 (j) of the :w?CA c.andaee.s cliscl.osu:e. of ~ 

i:1for--a.:ioa. :o the pu=llc: no~--ithst:a:d:i::g :he fact: thac i: cighr: be 
. . 

t:=ac:ie se.c:=e.es or coc:arc:ia.l or fi.na.:d.a.l i12for.:a.eiou. 

Sec:t:ion .402 (j) of liJ?CA stat:es "(al copy of e.ach per:ie: applica-

d.o:i Zl:ci aa.c:h pe:--ic issued u:c!er chi.s sect.ion shall 'be available t:o 

:he publlc:. Such per--it applic.acio:i or per.:ir:,. or porcj,on t:hereof • 

shall- fu::~be:' be ava.!.lable ci)O:l :'equest :o·= the pu..-pose of raproduc:eion. •• 

. 
Pa:-ag=a?h (b) of sec::iou 308 states "[a.J::y records, rcpor-..s,. _or i:for-

. / 
:.a.t:iot:. ob:a"'~ec! t:::ier e~ sec:ion ••• shal.!. be a:va:!.lab!e co the publi~ 

I 

.· 
excepc l.7on a shovi:lg sa:is!ac:ory ta the A.c!::.!r.:.S:a-:or by my pe:scn 

sec:!o:, i! :.ad~ publi: vou.ld divu.lge.:e:hods o:' processes e:i~:led to 

tbe.=eof co:.f:id.e::~a.l . :!.::. ac:::or:ia.:.::e V:.::h :!le pu..-poses of sec:-:ioo l90S of 

~:l~ lS of the Oz:i:ed Sta:es Code •••• " 

-
The i:.cons:.s ;e~cy be~een the lar.guaga of seed.on 402 (j} a:nd cha:: 

of sec::ion 308 ~as brought to the ac~e~tio~ of the Eoc.se Co i:tee on 

Ac!:i~~s:=a:o= of ::?A •. Congress chose co tT&a: che i::.fo:-:::cion covere~ 



~. ,· ·-. '~. ' - ' -... 

MAR Z2 1978 

TO : 'Ihoc.a.s C. J orl.:1.ng 
A.ssi.s:a.:.: Ace~~~st::a:o: for 
wa.:e: ~d B.a.:a:d.Qt:.S ~:e:i.a.J.s \w"E-5.56) 

1"2 ;;:!,: Du.-"' -g 
Assi.s:z::.: Ac-~-"'s:~a:or 
fo: ~o=:e:::.::.: .(EN-329) 

, 
A::a~ed ~ a Cl.ass Dete~:rat~n Z have issued conee..~s tl1c 

s":a:!:.S of pote:t:ially c:::uf=i.de:id.a.l ca.si::ess info~iou cont.aiued in 
h'?~!.S pe...-=.:s a..:d ?il'!l~ pe_-:i: a?plic:a.l:io:.s. I lla.ve ·concluded that 
sec:::!o: 402 (j) o: ~a F'1t'?CA. :eq~es c.."'la.e· ~'?DES pe:::it:.s cuid pe.r--it: 
appl.!.:.ztio::.s be ::.a.de pt:blic no~.rl.-"-s-:a:di:g :ha fac:: t:hat so:e of the 
.r...,.:o-a-~ cu cc::.:~ed i:c. :be: \:'ou.ld oc!le=--.. ·~e be .::eat:ed as c.onfi-
d e::.•~ a 'T • 

!he C1a.ss De~e.--" ... a:.i.or.·•-m· be used by this. of!.ice and eha 
. i.egio:.a.l Cot:::.Se1.s :!.=. ;-'!:lk.r-g !:!.:::zl c.c::.fic!e::.:itl:'...:y dete1. < :'la:io-ns 
t:.:lde: ~e :e~a.-.. o:s i:c. 40 C.:.lt ?a...-t: 2, su·::i?a:: 3. A:zy re~uest for 
cc-...ficie:.•.: ai.: '::y of. i::l.fo"Ca.:.:icU i:c. a pe_-:i: applic:aticn or per.:.it 'WICuld. 
be cie-.t e.d c:i.:.i:g t:ha Cl.a.ss .De~e:.-"'-ati.on. "nle applic:a:nt \leu.ld be 
·giv~ 10 ciqs no::tca pr'..:i: to ci:isi:.lcsu.:e .:!.=. ._h.!.=.:i to seek a judicial 
re:e.C.y. A: the e:d of ce 10-<iay nc:ic:e p~-:iod. the i:!l.f or-...a::to~ 'WOtld 

be :.a.de z.va,. 1 abla :o tile pu=illc.. 

An !J:?orta:.: part of !:::?le::~:i:g t:..1-U.s Class Deter=ination 1.s to 
'i~o~ :..i.e va..~ou.s Z::A. re.gio:s a.:d S:ate age.:ic:.ies of the dec:ision. I 
have i=.:or.:ed :he aeg~c~al Co~~se.l.s of ~~e c:a.ss ne~e.::--ina:ion z:ld of 
:he vzv !!l. ~i!ic.=. i1: :Ls to be :i:.~le:::e.."t:ed. !ou ~"'ill need :o info:= - . . . 
your c:=t:::::e.::pa:: of!i:e.s i:::. :he Regio:s a:d :!:le S :a.:e.s. 

- ·~ 
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I :.~!.::.k i: is a.l.so i=?orta::.t tha: t."lis be refle=:ed i..1. t:~e ~ 
reg'.J.la:io:.s. i: :...~e appll:at.ion fo==s, ~d in any i:l.for--ad.ona.J. .. 
ca:e~als used. by riA. co e.x?lai:l :...'le N?D?S prog::-a:.. 

!'ro: vhai: I have bee: able co deteetine, th.is ded.sioa cztf b~ , 
~a.::.ge frc: pa.st practi.ce i:l the t:ea:::e::ie of in!o~o: in N?~ZS 
per-...ic applic:atio:::.s. I believe t:hat 1.a the past. sacd.012 40Z(j) was 
overlooked, and :.ose offic~ created 1.nfo~cion in RPDZS per.:i: 
ai)plica.:.io:lS oe sa::e a.s sec~iou 308 infor:nation. Acccrdi::gly ~ it V'U.l. 
caka ~e ~o br'-:.g everybody up co speed ou this ehfm.ge. . 

If you have ques:ioi:.s a.bou: bcv you: offices .should i::ple:::e::it th~ 
Class Dece:::ina.d.o: o: ocher ral.&:ed. ma.~:.e.:s • couuc::. .Ia:es Nelson at 
75.S-0794. 



402 (j) :-o ·be ·a disclosure ::.a.::::!a:e in co:i:=a..s: to t.'le basic: appr~c..\ 

of sec:iou 308 ~hic:.h provides prote~:io: fc= trade sec::ret i::.fo:--atio~. 

pe::!.: applica:io~. 

The ?:.7DES p.e=i: appl.icatiou is· a. sta:idard fo= cpec::.ified by ~A. 

so.~e c:a.ses ~ :here is i:suf fide:: space f ~= the applica:i: eo supply 

a.l.l of the re~ue.sted info:-..a;iou. In :hose c:.ases t:..~c applicz:l: a::ac.;:es 

402 (j), the h:D!S pe:::i.: appli::at:io~ reqt• ~ -ed to be cade puhlic: is t:.'lll 

ct?pl!ca:io: f c:-:: i:sel.! a:c! atlY a::ac..":.::e::.s chat: a:re :sed :,,:) supply 
I 

ob:ai.:ed by !:PA. tha: goes beyC7lld :ha: aske: for in the appllcation. 
' 

sucll as 40 en 1.2.S.l.3~ is no: co:sicia:e<i pa:: of che pen::i~ appl!.cad.on 

a.s co::e::pla:ed by sec.tic: 402 (j.). 'nds acd.i:i.or.al ·i-for-..a-.(en '-"'il.l 

be treated in accerdance ri::h the procedu.re.s of 40 ax 2. 302. 
. . 

If_. a: . .,.appllcant has c.la:i:::led · as· ·ccuf ide:itial · a:::"f'. infar::a:ian 

de~:ial trearment vil.l be denie~ iu accorda~ce ~i:b this Oecer--i~atio~ 

a:ic nocice given co the applic.a:it in accorc&.:lce •-ich 40 Cri..2.ZOS(f). 

! I . 
--~ '2.~ 11 ~ 

Date 
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sec:icc 308~ In all versioi::.s of ~e bill that bee.a.:e ~he ISiZ 

The only a=e::ic:i:ieuu to secticu 402 (j) 'Were to eli:dnate a. sped.fie 

e.::.t.::e::acic:i of the offices in vb.ic:h cc:pies "WouJ.d have to be k~pc. 

_c;o-<f :tee. on Publ!.c Yo:ks :a.de the follo.,;~-ig cc=encs: 

:-.!S~ have a geuu.:!.:le oppor~u.:.i:y to speak on che issue 

of procec:io::i of i:s 'Wa:e=s. Ihe Ca=:!.::a.e has therefort? 

pr=v-'_sicc.s to :aka avail.able. to che public all relevani: 

req~reme::.:s pl.aced ou 1:. Ta.is includes t:he depos:Li: of 

a:y per.:.it 11 and clse caudi:i.ous the.re to 11 in a. p!.a.c:a of ready 

publl~ access. Tne sc=uci...,y of the pu!)!.i:. a.:ld c:he exe.r-.; se 

of autbo~:y u:ce:: th:!.s sec~ion. is e.Xc:a:e.ly i:;:po:-:.z.:ic co 

high level of perfo::-..an~a by all le.vels c: gove~e~: a..~d 

d~scharge sou::ces • 

. - / 
' l_, 



II .• A. 4. 

"Certification and Permitting of Dischargers Located on waters Forming 
Boundaries-Between states", dated April 19, 1978. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. O.C. 2.0460 

MEMORANDUL·i 

TO: 

FROM: 

SUSJE:CT: 

Assistant Administrator for 
Enforcement 

Regional Enforcement birectors 

NPD£S State Directors ~ O_ 'T.,~· 
Joan z. Bernstein~ -~ 
General Counsel (~130) · 

Certif ica~ion and Permitting of Dischatger·s Located 
on Waters Forming Boundries Between States 

QOESTIONS PRESENTED 

~hen a facility is located within one State, but the end 
of the discharge pipe is located within the waters of another 
State, which State has certification rights pursuant ~o 
Section 401 of the Clean Water Act ("The Act")? If the Section 
~02 ~POES permitting authority has been transferred by the 
Administrator to the States, which State has the 402 ?ermitting 
authority'? 

FACTS 

On February 16, 1978, the Atomic S~fety and Licensing 
Appeal Board of the Nuclear Regulatory Commission issued a 
decision which interpreted Section 401 of the Act. The 
Soard determined that the proper State to issue a certifica
tion is the Sta~e which has jurisdiction over .the navigable 
waters in whi.ch the· d isc·harge originates rather than the Stat~ 
in which the !acility is located. The Board noted that: 

"we are prepared to give substantial weight 
to the interpretation given a statute by the 
agency Congress entrusted with its administra
tion. In this case, w~ acknowledge that EPA 
is that Agency with resp~ct to the Water Act. 
But EPA has not specified bow Sec~ion 401 
controls the outcome of the issue 

/ .. 
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before us. We are, therefore, left to do 
so ourselves." (PUBLIC SERVICE COMPANY OF 
INDIANA, INC. , Oocke t Nos." STN 30 546, 
STN 50-547, slip op. at 20-21, footnotes 
omitted). 

On February 28, we received a letter from the attorneys 
for the Public Service Company of Indiana requesting that we 
address the legal issue which is before the NRC. In addition, 
we had informal communications with .representatives from the 
NRC staff and the Commonwealth of Kentucky s.imilarly request
ing that we address the issue. On March 20, we wrote the 
Secretary of the NRC and notified him that we would prepare 
a legal opinion on the 401 certification question. 

The proposed Marble Hill Nuclear Generating Station will 
be located in Indiana. Its discharge will enter the Ohio 
River, which forms the border between Kentucky and Indiana. 
Apparently, the pr~cise border is located at the low water 
mark on the Indiana side of the river.l/ 

.The legal question raised is of si9nificanc@ to 
this Agency because there are 29 riveis in the United States 
7.hat are boundaries betw~en two States. While the boundary 
line betwe@n the States is usually the midline or thread of 
the channel of the stream, this is not always the case. For 
some rivers the boundary line is the high-wat~r mark or low
water mark on one side of the river. 

The boundary line creates questions not only in regard 
~o certification under Section 401 of the Act but also in 
regard to the question of .which State has the permit~ing 
authority under Section 402 of the Act. In this opinion 
we shall address both issues. 

ANSWER 

The State in whose waters the discharge originates is the 
certifying authority pursuant to Section 401 of the Act. 
Sectiori 40l(a)(l) provides that.whenever th~ construction or 
operation of a facility "may result in any discharge into the 
navigable waters", the certifying State shall be the on~ 

1/ There is a factual question as to whether the discharge 
;riginates in Kentucky or Indiana waters. As noted in our 
Maich ZO letter, we shall not address this factual question. 
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hln which the discharge originates or will originate." .While 
it might be argued that a discharge of pollutants actually 
"originates" where the manufacturing or industrial facility 
is located, rather than at the end of the discharge pipe, 
the entire structure of the Clean Water Act, its legislative 
history, and intent clearly establish that the State whose 
waters are affected by the discharge is the proper certifying 
State. 

Similarly, the State in whose waters the discharge or
iginates is the Section 402 permitting authority. Section 
402(b) provides that a permitting State shall •administe-r 
its own permit program for discharges into navigable waters 
within its jurisdiction.~ 

The State in which the facility is located has rights 
pursuant to Section 40l(a)(2} and Section 402(b)(5) only 
to the extent that the quality of its waters is affected 
by the discharge. 

DISCUSSION 

The Clean Water Act is a comprehensive statute designed 
to reduce and ultimately to eliminate the discharge of pollu
tants into the nation's waters.· Tne Act provides for a deli
cate partnership between the Federal government and the 
States in achieving this result. A major responsibility 
of the Federal government under tne Act is the development 
and promulgation of uniform national technoloqy-based stand
ards for categories and classes of industrial dischargers.· 
At the same time, the States are granted the authority (with 
Federal support and in some cases oversight) to institute 
a range of more stringent, more comprehensive requirements 
to assure protection of the navigable waters within each 
State. 

Pursuant to Section 510 of the Act, the States are 
empowered to develop more stringent water pollution control 
requirements than those developed by EPA. Section 510(2) 
also explicitly retains the authority of each State to control 

·the waters within its jurisdiction. 

In addition t~ these general powers, the Act prov1des 
that States shall have a series of rights and responsibilities 
based upon the State's jurisdiction and control over waters 

. / 
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of the Onited States. Section 208(a)(2) of the Act requires 
a State or its designated areawide agency to develop compre
hensive pollution control plans for areas of the State which 
have wsubstantial water quality control problems." Clearly 
the State whose waters are affected must take the lead role 
in devising a plan to protect its waters. 

Under Section 303 of the Act each State is required to 
develop water quality standards for all waters within its 
jurisdiction. Such standards consist of a designated use/uses 
of the stream (e.g~ •protection and propagation of fish and 
wildlifeu) and criteria necessary to support the us,, (e.g. 
~not less than 5 mg/l of dissolved oxygen~). Prior to the 
passage of the 1972 Amendments, such water quality standards 
were the major water pollution control mechanism under the 
Federal law. See State Water Control Board v. EPA, 426 U.S. 
200, (1976). While ~he role of water quality standards was 
somewhat diminished by the 1972 Amendments, the standards 
form a major basis for numerous State and Federal programs. 
The.difference between· the designated standards and the actual 
ambient water quality may provide the basis for Section 
2oa planning. oncer Section 303(d) of the Act, States must 
identify those streams where the federal technology-based 
stanca~ds are insufficient to meet ~he designated water 
quality standards. The States are required to develop maximum 
daily· loads for such streams and to develop more stringent 
effluent limitations which will achieve the standards as 
part of the continuing planning process under Section 303(e).~/ 

These State plans, laws, regulations, and other require
ments are translated into limitations applicable to ind.ividual 
point source dischargers through the NPDES permit program. 
pursuant to Sec~ion 402 of the Act.· And under Section 208(e} 
of. the Act, no permit can be issued which is in conflict 
with an approved 208 plan. Under Section 30l(b)(l)(C), a 
discharger must achieve by July l, 1977, any more stringent 
limitation necessary to meet the requirements of State law, 

2/ In addition,· Sectiori 305(b) requires each State. to 
iubmit biannually .a ieport describing the water quality 
of all navigable waters within the State and the steps 
which will be taken to improve w~ter quality. 
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. including water quality standards. The 402 permitting authority 
is required to assure that permits are consistent with 
Sections 208(e) and 30l(b)(l)(C}, and thus consistent with 
the requirements of State law including State water quality 
s~andards and limitations developed pursuant to such standards. 

Section 401 of the Act provides another mechanism to insure 
that NPDES permits (as well as other Federal licenses and 
permits) meet the requirements of state law, particuiarly 
State water quality standards. Section 401 has its origins 
in Section 2l(b) of the Water Quality Improvement Act of 
1970, April 3, 1970, P.L. 91-224, 84 Stat. 91. This· provision 
required that any applicant for a federal license or permit 
which might result in a discharge into navigable waters must 
provide the permitting authority with a certificate from the 
State in which the discharge originates or will originate 
that: 

"There is reasonable assurance, as determined 
by the State or interstate agency that such 
activity will be conducted in a manner which 
will not violate applicable water quality 
standards." 

Section 2l(b)(l) also provided that if the standards had 
been promulgated by the Secretary of the Interior, the certifica
tion should be from the Secretary. Section 2l(b(9) further pro
vided that if there were no applicable water quality standards, 
no certification should be required. Section 2l(b) therefore re
cognized that the appropriate certifying authority is that which 

.has· developed and implemented water quality standards for the water 
body into which the discharge originates, since only the authority 
that develops and implements the standards could provide the "rea
sonable assu~ancen that the standards won't be violated. 

The substanc~ of Section 2l(b) became Section 401 of the 
1972 ?ederal Water Pollution Control Act Amendments. The 
State was no longer required to directly certify that its 
water quality standards would be met by the permit, but 
was instead required to certify that the discharge would 
comply with "the applicable provisions of Sections.301, 
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302, 3ub and 307 of this Act.n3/ It is clear from the 
legislative history of the 1972 Amendments that the major 
purpose of Section 401 was to allow a State to assure that 
its water quality standards would be met. 

As noted in the Senate Report: 

uThe purpose of the certification mech
anism provided in this law is to assure 
that Federal licensing or permitting agencies 
cannot override State water quality require
ments." 

~ Legislativ~ aistory of the Water Pollution Control Act 
Amendments of l972, Senate Committee on Puciic Works, Com
mittee Print;, 93rd Cong. lst. Sess., 1973 (''Leg. Sist.") 
at 1437. 

In his statement on the Conference Bill, Senator Muskie 
further explicated this concern: 

Nif a State establishes more stringent 
limitations and/or ti~e schedules ?ursuant 
to Section 303, they should be set forth in 
a certification under Section 401. 11 Le~. 
aist. at 171. --

11 Section 401 was amended by the Clean Water Act of 1977 
to include Section 303 in the list of enumerated sections. 
As stated in the Conference Report: 

The inserting of Section 303 into the 
series of sections listed in Section 401 is 
·intended to mean that a federally licensed or 
permitted. activity, including discharge· permits 
under Section·402, must be certified to comply 
with State .water quality staridards adopted under 
Section 3J3. The inclusion of Section 303 is 
intended.to clarify the requirements of Section 
401. It is understood that Section 303 is re
quired by the provisions of Section 301 • . . 
Section 303 is always included by reference 
where Section 301 is listed. ( Eouse of Repre
sentatives, Report No. 95-830r 95th Cong. lst · 
Sess. December, 19 77 at 96 ). 



III. ADMINISTRATIVE ENFORCEMENT 

A. ADMINISTRATIVE COMPLIANCE ORDERS 

~ .. ~: . 
. ,~~-: . 
• .:._:._ •• ~ .. _7· -., 
··;:-.- ·. 



w~~ , . . . 



III.A~l. 

"Effect of compliance with Administrative Orders", dated June 1984. 
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UNIT~D STATES El··'VIROl':P..~Er;1'AL F?.0;::::11::>~-c J.GE:~.:cv 

W ~.SHl~•GTO!'>J. C.C. ZC".:60 

SUBJECT: Effect of Compliance With 
Administra~ive Orders .·~ 

FRO~·!: Co::!.burn T. Cherney/er~. / 
Associate General tou~s~ 
\·~ate:r Division .(LE-J,J::ti-.!) 

TO: Rebecca Hanmer, Director 
Office of~~ater Enforcement 

and Pc:rmi ts ( E\_; 335) 

o,.r,cc c,. 
·~t..,ca' i.. :ou .. sci.. 

In a June 5, 1984 me~orand~. you asked whe~her compliance 

'd th an adi::::inistrati ve order precludes, as a matter of law, 

further enforcement action on the underlying violation. 

Such con:pliance does not preclude enforcement. See, e.g;, 

Unit&d States v. Earth Sciences, 599 F.2d 368, 375-76 (10th 

Cir. 1979). However; the administrative order, and .the 

discharger's compliance with the order,· are factors that are 

likely to be assigned significant weight when the revie~ing 

court fashions a remedy in the enforcement action. 





III.A.2. 

"Use of stipulated Penalties in Administrative Orders on Consent under the 
CWA", dated September 6, 1985. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

SEP 6 1985 

MEMORANDUM 

OFFIC"E: OF F:\"FORCnlE'\T 
A'\I> C"O\JPLIA 'CE 

- 'IU:\"ITORl'\G 

SUBJECT: Us~ of Stipulated Penalties in Administrative 
O~ders on Consent under the Clean Water Act 

FROM: Glenn L. Unterberger ~~ 
Associate Enforcem~nt Counsel 
ror Water 

TO: Paul A. Seals 
Regional Counsel, Region VI 

I am responding to Region VI's request for specific guidance 
on whether the use of stipulated penalties in administrative 
orders is permissable under the Clean Water A~t, Section 309. 

After extensive legal research by both my off ice and the 
Off ice of General Counsel, and consultation with the Department 
of Justice, it is our judgment that, as a matter of policy, EPA 
generally will not include stipulated penalties· in administra
tive orders on consent under the Clean Water Act. The one 
exception to this policy (which probably has limited practical 
effect) is that EPA may consider using administrative orders 
on consent with a provision for stipulated penalties under the 
following tE:?rms: 

1) that stipulated penalties provided for in an 
administrative order on consent (possibly though 
a confession of judgment clause) are collectible 
only through the commencement of an enforcement 
action for violations of the order and the 
statut~ or permit in federal district court; and 

2) that any such order shall also provide that, 
irrespective of the penalty amounts so stipulated 
or confessed in judgment, the government shall 
reserve the right to s~ek whatever penalty amount 

·it.deems appropriate in an action to enforc~ the 
terms of the ord~r and will not be bound by the 
amounts stipulated. 

··--.;· 
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By this approach, we remove any doubt of the enforceabilit 
of the t~rms of the order by retaining the responsibility for 
imposing civil penalties or other appropriate remedies with 
the court as explicitly autho~iz~d in CWA Sections 309(b) and 
(d). In doing so, we also act consistently with the letter of 
28 u.s.c. §§516 and 519 and the spirit of the Memorandum of 
Understanding between EPA and the Department of Justice that 
the Department settles and compromises claims ot the United 
States which EPA is to bring through litigation. Also, the 
ceservation clause ~nsures that if additional violations or 
other pertinent facts come to light ~f ter the AO on consent is 
entered into, tne government will not be limited to the penaiti0s 
contained in tne AO. 

If a Region chooses to employ the practice where the 
requisite crite~ia can be met, .it shoula be done on .a highly 
selective basis and only when, in the opinion of the Regional 
office, an administrative order without these stipulated penalty 
provisions will not result in final compliance as.quickly or 
as well •. 

Since orders on consent with stipulated penalties are 
inherently more complex than traditional administrative orders 
and involve negotiations which may affect subsequent judicial 
enforcement actions, the Office of Regional Counsel must be 
involved from the outset, if their use is contemplated. 

The above guidance may be short-lived, since tne proposed 
amendment to the Clean Water Act giving EPA administrative 
penalty authority, if passed, will also probably give us stronger 
authority to use stipulated penalties in consent AOs. Should 
the administrative penalty authority amendment be enacted, 
we will develop guidance on the use of such authority, with the 
expectation that stipulated penalties in consent AOs meeting 
certain ~rocedural preconditions probably will be acceptable. 

cc: Associate Enforcement Co~nsels 
Regional Counsels 
aill Jo·rdan · 
Coke Cherney 
David .Buente 
OECM-Water Attorneys 



III.A.3. 

"Remittance of Fines and civil Penalties" dated April 15, 1985. See GM-38. 





III.A.4. 

"Recommended Format for CWA Section 309 Administrative orders", dated July 
30, 1985 (Incorporated in III.A.5). 





III.A.5 • 

. "REFERENCE DOCUMENT ON GUIDANCE AND PROCEDURES FOR ADMINISTRATIVE ORDERS 
ISSUED UNDER SECTION 309 OF THE CLEAN WATER ACT" dated September 26, 1986, 
Cover Memorandu~, Table of Contents and Section I only. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
. WASHINGTON, O.C. 2o.eo 

SEP ~ 9 1~86 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

Reference Document on Guidance and Procedures for 
Administrative Orders Issued under Section 309 of the 
Clean Water Act 

Jam~~irector 
O~tce of Wa~er Enforcement and Permits (EN-338) 

Water Management Division Directors 
Regions I-X 

The attached Reference Document on Administrative Orders was 
recently completed by the Enforcement Division, Off ice of Water 
Enforcement and Permits, to address varied questions that may arise 
on Administrative Orders (AOs) authorized under the Clean Water 
Act. It is designed to provide, in one location, all pertinent 
information on the preparation and implementation of AOs. The 
attached Reference Document we believe, contains all pertinent 
guidance and procedures needed for day to day operations and for 
compliance activities relating to administrative orders. 

. This project continues our effort to produce manuals and 
centralized reference material for all personnel involved in the 
development and tracking of enforcement actions. It should be 
noted that the contents such as the descriptions of procedures 
relating to tracking and processing of AOs may change over the "'next 
few years, and will therefore need to be updated. We will notily 
you as changes are made. 

We would like to thank all those parties from the Regional 
Offices and.the Office of Enforcement and Compliance Monitoring for 
their comments and the extensive reviews they provided. In addition 
if you have questions or comments on the content, or if you believe 
we have missed some information that would make this a more compre
hensive docu.ment, please contact Bill Jordan, Director, Enforcement 
Division (FTS/475-8304) or Virginia Lathrop, on his staff (EN-338), 
(FTS/475-8299). 

Attachment 

cc: Glenn Un-terbur;er, OECM 

,•//-...) --: ..____,,.. 
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?FFF.~ENr.F. OOCO"P.NT - Guinance and Procertures for A~ministrative 
<'.'t9rlers Issue~ Ur""er !=ecti.on 309 oF th~ Clean r·1at:er. ~c~ 

r. r.uiriance 

A. ~eCOl"T"ended Ponnat Fot9 A~ministrative Or~er~ (An's) -
,.~morant1uJYt frrom Qel'\ecca fianmer to Reoinna l l'H redt:or!lt I 

Water MananPment Division, 7/3n/85. (Inclurtes an An 
evaluation checklist. in a~rtition to Format an~ mo~el 
order) 

R. Guirtance on Selected Tonics Related to timitations anrt Use 
oF An's - Tonics as ~Os on ~onsent: ~e,rainina From use 
of AOs instPa~ of issuinn ne?"nits. 

· r.. tist of. Gui~ances on Art~inistrative Orrters t~at are 
of historical value. 

It. S~eeific ~uestions anrt Answers 

III. Results of Stunies/Assessments ~o~~leterl bv Contract 

rv. 

A. Prc~er Forl"'attinn ant1 rontent of AO's - Phase I - ~ec. 31, 
1Q84. 

R. Ti~P.liness ~nrt F.FFectivPne~s·of. AO's Inclurtina close out: 
anrt continuen comnliance after close out - P~ase II, 
nctoher 11, tQ85. 

r.. Assessl"'ent of AO'!ll Which NerP. 1'1ot Clnsert ("\ut anrt For r.ln!=!~rl 
nut AO~, Analvsis oF 5ustainert rom~tiance T~ere~ft:er. (To ~e 
comnleteri Sertemher JO, 19A6l 

Kev Ster'IS in Preriarinct anci Track i. n<"T AO's 

A. 'rr ack i no ro"'" 1 i ance Dates in PCS anc1 reriortino re(Tuirell'lent~ 
ot= ONCR. 

~. Of' f.ice of' Water track i na. 

r.. C:lose out !"rocerture~ 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. O.C. 2CMIO 

JUL 301985 
ou1e1 01t 
·WA .. 11111 

!.A. 
M£fl40RANDUM 

SUBJ£CT~1commended Format for Clean Wacer Act 
ction 309 Administrative nrders 
J..o~-~ru~ 

FROM: ebecca w. Hanmer, D1rector 
Office of Water Enforcement and Permits CEN-335) 

TO: Water fl4anagement Division Directors 
Rftgions 1 - }( 

.-

One of th• most frequftntly used F.nvtronmental Protection 
Agency mechanisms in the formal enforcement process is the 
Administrative Order (AO) issued under Section JO• of the Clean 
Water Act. It is our belief that AO'.• should be used in a 
consistent and effective ~anner since t~•Y are a major part of 
the enforcement scheme. For this reason, th• Off ice of Water 
Enforcement and Permits has underta~en an effort to assess AO 
content and format during th• past year. Th• outcome of that 
assessment was th• draft Recommended ~on1at for Administrative 
Orders _forwarded to you on May 9, 1985. we have received 
comments and suggestions from several ~•;io~• which were utili~ed 
in preparing the final documents. Attached you will find the 
final Recommended Format for Clean Water ~ct ~•ction Jn• 
Administrative Orders (Attachment 1). 

Th• Reconnended rort'\at wa~ developed wit~ the co~peration 
and assiAtance of the Off ice of Enforcement and Complianc~ 
Monitoring. T~• purpose of th• Recommenrled Forrraat is to provide 
a general guide vhlch delineates (1) th• specific statutory 
requirements (such as th• requir•~•nts of Section 309(&)(4) on 
opportunity for a recipient to confer vith the Administrator 
on violations based on failure to submit infQrmation)1 an'1 
· ( 2) options and suggestions on format for Administrat·ive Orders 
<such as th• option of inclu~ing violation• in a separate 
section after Pindin;s of Fact). The ~•commended Format,'•• 
utilized by the.Regions, should result in more effective and 
ev•~-handed national enforcement through Administrative Orders. 

_..,.. r. c· .. , . --- . _.;..• 
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In addition to th• Recommended Format. ve are forwarding the 
Checklist oft Adatniatrative Orders (Attachment 2). The Checklist 
should·b• uaed for reviewing EPA and State-issued AO's. T~ere will 
obviously be acme variation amono States with regard to AO's; 
hovever. th• u•• of a Checklist should asfture that th• ~tate-issued 
AO's are complete and enforceable. · · 

# •• 

Th• nev ;uidanc .. replaces a documen.t dated April . .18",·· 1~75 
th~t vaa developed by the Off ice of Water· Entorcement.- 1t ahould 
be noted that th• statute was revised tvlce since 1~75. In 
particular, the nev ;uidances discourages use of successive AO's 
for th• same violations clarifies which legal authority <e.g., 
Sections 308 and 309) EPA should cit• as the basis for certain 
requirements imposed through an AOs clarlfl•• th• scope of require
ments which EPA ~•Y impose through AO'sr identifies sanctions 
available for AO violationss and sets out sample provisions 
which AO's should include to clarify th• legal effect of th~ 
Order. 

tn th• comin~ fiscal year, th• OfficA of Water ~nforc~m•nt 
and Permits, vith extensive coordination with th• Office of 
Enforcement and Compliance MQnitorino (OECM), will develop further 
information on th• use of Section 309 Administrative Orders. Some 
of those docume"ts will covers use of AOs on consent (bilateral 
and joint signature>r principle• for negotiation of bilateral 
orders especially for National ~unlcipal Polieyr use of multiple 
AO's and alternatives to AO'• for the s•m• facility v~en an AO 
is violatedr and increa••d use o'. section 30A to require information 
Cincludino use of show cause proceedings). 

If you have any specific questions on the above, please 
call ·me (FTS-475-8488) or Alll Jordan, Director, enforcement. 
Division CFTS-475•8304). Th• staff contact is Vir;inla Lathrop 
CFTS-475-8299). . 

Attachments 



ATTACHMENT l 

Recolftlflended For?Ttat tor Clean Water Act Section 309 

Administrative Orders 

Th• following is the recollll'\ended for~at and conten~ for an 
Ad~inistrative Order (AO). Exa~Dl•s and su~gest•~ wording are 
included at various points in the discussion and ln .the sa~ole 
AO (Attachment 1-0). Adherence to the Recol'l!llended ~ormat should 
result in more effective· and evenhanded national •~!orc:~ent 
through Adainistrativ• Orders. · 

Introduction 

Th• tolloving should be tolloved for the vonue, title, 
docket identification and preamble para;raph. 

UNITED STATtS 
£NVIRONHENTAL PROTECTION AGENCY 

REGION -
IN THE MATTER or 
wastewater Treat~•nt Works 14 
SludQe River Pollution Control District 
Sludo• Falls, Columbia 

PROCCEOING UNDER SECTION 
309(a) of the 

Clean Water Act, 33 u.s.c. 
Section 1319(a): in re 
NPD£S PERMIT No. 

COCKET NO. XI-A4~06 

FINDUJGS OF VIOLATION 
AMO 

OP.DE, FOR COMPLIANCE 

•The lollovinQ FINDINGS are ~ade and ORDER issued pursuant 

to the authority vested in the Administrator of the United States 

Environ~•ntal Protection Agency (EPA) under Section 309 of the 

Clean Water Act, 33 U.~.C. 51319, (herein·after the Act) and by 

him delegated to the Regional Administrator of EPA, Reqion XI 

(and redelegated by the Regional Administrator of Re~idn XI to 

th• Director, Water Manage~ent Division, Reoion ~I).• 

. .. , 



. . ·:"',-'.'\ 
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Venue and Title 

Th• ReQlon ldentlfication is i"elurled to establish the. 
specif le venue of th• issuing authority. The full address of 
tne Region la to be in the letterhead or under th• Regional 
Administrator•• (or his designee's) signature to the Order and 
on th• blue b•ck cover (which is optional>. 

·• 
Docket Number 

To identify th• proceeding, a docket null\ber is t•equtred. 
To avoid confusion, the NPOES number should not be u~•d as the 
Doeket ~umber. ~ovev•r, the NPDE~ number, if any, shoul~ be 
referred to und•r the proceerlin;~ identification in the title. 
The docket number •xt•R4-06• identifies th8 Order as being the 
6th· ~rder issued in 1984 in Region ~I. An Administrative Order 
docket should be kept separate from any other ~oc~et. ~ovever, 
if a common docket is kept then a pref ix should be added to the 
~ocket number, e.g., •xt-A0-84-0&•. 

Preamble Paragraph 

The preamble paragraph ts important not only to establis~ 
the Administrator's authority to issue th• Order but also to 
•~tablish th• delegation of authority to the Regional A~ministrator. 
If the Regional Administrator has redelegated his authority to 
the Director of th• Regional Water ~ana;e~ent Division, this 
redelegation should also be stated here or in the preamble to 
the Order portion of this document. It should be noted that 
there is no authority to redelegate this authority to other £PA 
Regional staff below the Division Oirector level. If th• 
redelegation is asserted her~, the paragraph should be amende~ 
by adding: 

• • • • and redelegated by the Regional Administ~ator of 

Region Xt to·the (undersigned) Director, Water ~anagement Division, 

Region xz•. 
The Administrative O"rder can be signed ~Y a duly authorized 

A·cting.-Reglonal Administrator or Oirector. However, the Agency 
should· be prepared to show that the person signing as Acting 
Regional Ad•tntatrator or Director has the requisite auth~rity 
to sign the Order. 



FINDINGS OF FACT 

Th• Plndings should adequately set forth the speci~ic permit, 
statutory (and regulatory>* requirements violated and the specific 
nature and d•tes of the violations. In order to avoid diff.iculty 
in determining from the face nf the Findings whet~•~ th8 order 
was necessary and timely, and the remedy was appropri~tP, t~e 
Findings and Order ~hould be able to stand without ~~terence to 
extraneous tacts. T~e Findinqs should speak to all (h~ p.9rtinent 
facts and la.w much as a complaint in a civil action does •. · .With 
th•~• observations in mind, the following recommendations are 
made as to the specific facts to be all•g•d in th• Findings. 

~tatuA of Vinlator 

Findings of Fact •hould first identify fully th• entity to 
whom th• order· is to be issued and define its leg•l status 
(i.e., corporation, partnership, association, state, municipality, 
commission or political subdivision of a state). Cl••rly · 
identifying th• orderee limits the possibility of ch•llenges to• 
jurisdiction or venue and establishes a record upon which · 
subsequent enforcement actions may rely. T~• Findings should 
next establish the orderee's status under th• Clean Water Act, 
(i.e., pert'llittee, indu•trial user, control authority, etc.) and, 
in th• case of permittees, the permit nu~ber, date issued, and 
current permit status. The Findings should name th• receiving 
stream into which th• violat~r discharges and should establis~ 
the violator discharges to •navigable waters• under Section 
502(7) of the Act through A specific point source as defin4d in 
section 502. 

~asis of Violation~ 

Section 309Ca>f5lCA> requires that all orders • ••• Ahoulrl 
state with reasonable specificity the nature of the violation 
•••• • It is imperative that the Findings contain the specific 
permit provision or statutory or regulatory require~ent which · 
has been violated and the authority by which it was impose~ ~n ~ 
the orderee. Next, the evidence or basis for the specific 
violation Csuch as DMR, inspection report, AMR) and dates ot 
viol.ation should be set for th concisely. In cases of more than 
one violation. identify what the documentation i~ for each and 
give the specific dates of violation. (In instances where nnly 
approximate dates are known or where there is a continuing 
violation say •on or about• or •beginning on or about•.) 
Alternatively the.violations may be set off in a separate section 
·entitled •violations• which can follow th• •rindings of Face.• 

.An AO should not -set out a regulatory requirement that was 
without setting out the underlying statutory requirement. 
Se~tion 309(&)(3) authorizes AO's for violatio~s of permit 
statutory provisions. 

violated 
The 
ant\ 



Where the violation is based on a failure to provirle required 
information. a finding can usually only state t~at the required 
information vas not received by t~e a9ency. tn those cases, t~e 
lack of receipt of th• required information must serve as ,the 
bas is ot the viol at ion. Sect ion JnA violations hav•· addi t·ional 
requirements as-described below. : 

CWA Section 308 Violations .• , ~· 

Administrative Orders issued for violations based on a 
failure to submit information requested u·nder Section 308 of the 
Act do not take effect until th• person to whcm it is issued has 
had an opportunity to confer with th• Administrator Cor his or 
her desi;nee) concerning the alleged violation. (See CWA 

·Section 309CalC4)). It-is essential that such p•rson be provided 
with a reasonable opportunity to confer. Any order ill sued for a 
Section 308 violation either exclusively or in conjunction with 
other violations should provide for a period of time in ~hich 
th• order•• ~•Y confer with an authorized person desiQnated in 
th• Order. If an opportunity has been provided prior to th• · 
issuance ot th• order, th• order should so state and set forth 
th• documentation of th• opportunity to confer and th• outcome 
of th• conference, if any. 

Prior •nforeemPnt Contact~ 

Administrative Orders frequently set forth prior contacts 
with the order•• in an atte~pt to obtain compliance. Generally, 
this is a good practice since it h~lps to build a record and may 
provide additional support in any subsequent enforcement action. 
This can be done by cataloguing the meetings, letters, telephone 
calls, ete., made in an attwmpt to secure. voluntary compliance 
or by stating that repeated attempts were made. The repeated 
attempts may be set out in an attached summary or 11')9 of meeting•,_ 
notices, letters, and telephone calls and dates thereof., along 
with dates of respons .. s from th• ·orderee, if any (see Atta.c:l'\ment 
1-A). 

Other Pindings 

In certain circumstances it may be necessary or useful to 
include other flndlnga which are supportive to the specific 
requirements of the order (e.g.,· •the company• s treatment works 
are cu~r•ntly capable of meeting the effluent limits contained 
in its permit• or •th• POTW has adequate authority to .enforce. 
the categorical pretreatment stan~ar~s•). Whether or not to 
include such statements must be determined on a case hy case 
basis but, if included, should_ be incontrovertible· facts. 



OROER FOR COMPLIANCE 

Th• form•t for the Order should be as f~llows: 

Order 

•sased on th• foregoing FINDINGS and pur~uant to th~ . 
authority vested in the Administrator, environmentaL·~rotecti~n 
Agency, under secti~ns 308 and 309(a) of. th• Act, anct by him 
delegated to th• undersigned Cor if th• 1'egional Adminfstr-ator 
redelegates his authority to th• Division Director, add after 
•of th• Act• - •and by him delegated to the Regional Administrator 
and redelegated to th• undersigned•), it ts hereby ordere~:·. ' 

If the delegation statement is stated in th• ~reamble, this 
state~ent may simply be: ·~ased on the foregoing Findings, and 
pursuant to th• authority of sections 308 and 309(a) of the ~ct, 
it is hereby ordered:• 

Terms of the Order 

Section 309Ca>Cl> and Ca> CJ) authorizes th• Administrator to 
issue an order requiring compliance with enumerate~ sections ~e 
the Act or a condition, limitation or pemit requirement implementing 
the enumerated sections of the Act. Any requirement· contained in 
the ·order must be directly related to achieving that compliance 
with those legal requirements. The terms of the order must set 
forth what EPA specifically expects the Orderee to do in orrler to 
achieve and maint~in c~mpliance. 

Section 309(a)(5)CA> sets forth the time pe~inds by whic~ 
the orderee must comply. In cases of an interim compliance 
schedule or an operation and ~aintenance requir•ment the time 
for co~pliance may n~t exceed thirty days. In cases of compliance 
with a final deadline, the ti~• for compliance must be ·~easonable" 
as determined by the Administrator, takino into consideration 
the seriousness of the violation and past efforts of the orderee. 
Every order must contain a specitic final date by whicl'\ the ordereP. 
must achieve compliance fi.e., cease its violation(~)) consistent 
with the statutory language.· 

Although some Orders have includeti a prescrib•d me.thod by 
which an order•• is to achieve compliance, specific prescribed 
steps or methodologies (such as a treatment technology) may be 
difficult to enforce. Because Section 309 specifies in explicit 
terms only that AO's require compliance by a date certain the more 
closely a requirement in the AO is related to actua~ly achieving 
compliance, the sounder the legal position to include that require
ment. Section 3Q8 of the Act can provide substantial ~uQport in 

·this area by requiring reporting of the specific st•ps nr ~•thods. 

I-A.;.7 
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The Orders containinq interim milestones leading to final 
compliance should include reporting requirements under Section 308. 
Th• order should specify the manner and timeframe for reoorting 
compliance vlth .the ter:ms of the order to the issuing authot"ity. 
The order should. contain requirements for reporting on the·· 
c:omolianc:e progress and submittinq suitable documerit·~tion t·o 
show th• Orderee has taken action to meet the An reauirements. 
Th• attached samQl• AO secs· forth aample language on ord•r .. 
requirements .<Attachment 1-D), as well as a sample blue·back 
(Attachment 1-C) and cover letter (Attachment 1-Jt>. 

Additional •rovisions 

It has been the lonQ term practice of many of the Regions 
to include standard provisions regarding additional remedies, 
nonwaiver of permit conditions, etc., in all administrative 
orders or as oart of the. cover letter ac:c:omoanying th• AO. This 
practice snould be used by all th• Regions for every order issued. 
In addition to promoting national consistency, it alerts the · 
violator to the array of sanctions which could be uaed should 
additional enforcement be necessary and helos encourac;• co"'plianc• 
with the Order as issued. 

The followin~ are samol• provisions which should be added to 
Administrative Orders singly or in combination and may be modified 
based on the particular facts of th• case. They may also he 
included in the cover letter. 

Non Waiver of Permit Conditions: 

•This ORDER does not constitute a waiver or a moditic:ation 
of the terms and conditions of th• Orderee's permit which 
re~ains in full force and effect. EPA reserves the riaht 
to seek any and·all remedies available under section 309(b) 
Cc) or (d) of the Ace for any violation cited in this ORDER".• 

Potential Sanctions tor Administrative Order Violations 
(for ~on-Municipals)& 

•r .. ailure to comply wl th this ORDER or the ~ct nay result in 
·civil penalties of ua to $10,000 per day of violation, 
ineliqibility for contracts, grants or loans (Clean Water 
Act, Section 508) and permit suspension.• 

General Disclalmersa 

~Issuance .ot an Administrative Order s~all not be de•med an 
election by EPA to fore90 any civil or crit'\inal action 
to seek penalties, fines, or;other appropriate relief under 
the Ac:t.• 

.I•A-8 



•compliance with the terms and conditions of this ORO£R 
shall not b• construed to ·relieve the order•• of it~ 
obliqations to comply with any applicable federal, state 
or local lav.• · 

Administrative ~ction Resulting in Ineligibility f~~ed.e_ral 
·Contracts, Grants or Loans: 

•violations of this order may result in initiation of Agency 
action to prohibit the facility frora obtainin9 Federal 
contracts, grants, or loans pursuant to Clean Water Act, 
section 508, E.o. 11738, and 40 crR Part is.• 

Effective Date of the Order 

When the Order does not address a violation of a require~ent 
to orovide information under Section 308, th• ORDER can merel~ 
recite thats 

•this ORDER shall become effective upon its receipt by (or 
service upon) said COMPANY.• 

For Section 308 violations where an opportunity for conference 
before the O~DER can become effective is reauired by section 309 
and this was not done prior to the issuing of the ORDER, t~e 
last paragraoh should read: 

•The COMPANY shall have the ooportunity., for a period of 
( ) days fr01'\ receipt of this ORDER, to confer with 
the following designated Agency r•presentativei Mr. N. Force, 
Director, Water Management Division, Environmental Protection 
Agency, Room 5013, Region XI, Old ~ational Bank Buildinq, 1414 
Main Street, Bre..,sterville, Centralia, 11101, (555) 123-4567: · 
unless the Agency official issuing the Ord4tr decides otherwise, 
this ORO£R shall become effective at the expiration of said 
period for consultation: and, the COMPANY shall have 
<_> days from and after said effective date to comply with ~he 
terms of this ORDER. To constitute compliance, ~aterial required 
to be submitted by the COMPANY to the Agency must b~ in the hands 
of th• desiQnated Aaency representative prior to the expiration of 
said (_) day pet!iod.• 

Signing of the Order 

When th• Order is dated and signed, th• name of the signing 
official (Regional Administra~or, or Director, Water Management 
Division) shoul~ be typed below th• signature, together with 
the address-of th• Regional office. 

· I-A·9 



Other Considerations 

Th• u•• of lec;1al blue-back at least on the primary ca~y of 
th• Findino• and Order served, while not neee~sary, tends to 
impress uoon th• person served of th• legal seriousness of.the 
action being ta.~en. Attachment 1-C provides a proposed format and 
content of the legal blue back. When a Order is issued to a 
Corporation, a eoe>y of the Order shall be served on appropriate 
corporate oetic:ers. . - . 

As in court actions, th• order shouid be retained and Dlaced 
in a permanent file with the Docket Clerk, alonq with the affid.tvit 
or certification of service attached. If service is made by 
certified mail restricted delivery, a carbon copy of the letter 
of transmittal, to9ether with th• Post Office mailinq receipt 
and th• return receipt, when returned, should be stapled to the 
front of the orioinal Order, just as a return of personal service 
would be. 

Follow-up and File Closing 

As good hcusekeepino practice, and more i~portantly, from· 
the standpoint of possible reference for or evidence in future 
administrative or court actions, it is important that every file 
contain, at the minimum, a closinq memo to th• f ilws delineating 
the fin al disposition of th• matter.' (The AO will only be closed. 
out when th• facility has returned to compliance or when appropri 
£PA action is taken, i.e., escalating the enforcement response.) 

When a file is closed out, a brief letter s~ould be sent to 
the order•• with a carbon copy to Headquarters advising that the 
action has been canpleted. Attachment 1•£ is an example of what 
a close out letter might look like. 

I-A-10 



ATTACHHE~JT l-A 

Prior Contacts with Orderee 

Despite repeated written and telephone renuests, as more fully 
set out in the log attae~ed as Exhibit and ~ade a p~rt hereof 
by reference, the COHPANY, in violation-Of Section 308 of the 
Act, has not supplied the requested infor~ation. 

LOC SAl1PLE 

12/04/83 OHR data showed significant noneompli~nce· 
(memo fro~ x. Amin to file). · 

. 
12/07/84 308 Letter sent to Company. 

12/10/84 Plant Visit: Some data from inspection 
(by N. Sp~etor). 

04/23/84 Telephone - N. Force to Company. Follow-up 
requests for infor~ation on recent OHR fro~ 
Company. No information sent. 

04/24/~4 

05/06/84 

Telephone - N. Force to Company. To request 
additional data by phone fro~ Co~pany. No 
inf~r~ation obtained. 

Note filed by N. Force - no letter or further 
information froM Company. 

I-A.-U 
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February 21, 1985 

CERTIFIED MAIL -
RETURN RECEIPi" REOUESTEO 

Ms. Alice Smith, Director 
Sludge River Pollution Control 

District· 
13 Plain Street 
Sludge Falls, Colu~bia 12345 

R£: NPDES Permit No. CL0003456 

Dear Ms. Smith: 

ATTACHMENT l-~ 

--

Enclosed is an Administrative Order issued to th• Sludge River 
Pollution Control District CSRPCD), by th• Regional Administr~tor 
of the Environmental Protection Agency (•tPA•), Region XI, under 
Sections 308 and 309 of the Clean Water Act {the •Act•). The 
Regional Administrator has found that the SRPCD has violated 
Section 301 of th• Act by failing to comply with certain 
reauirements of its National Pollutant Discharge Elimination 
System per'!'tit. SDecif ically, during 1984 SRPCD consistently 
violated its effluent limitations on ammonia and phosphorus and 
intermittently violated effluent limitations for biocheJ'\ic:al 
oxyqen demand and total suscended solids. 

Th• o·rder, which is effective upon receipt, seeks to remedy the 
violations by requiring SR.PCD to submit a plan tor meeting its 
effluent limitations and requiring SRPCD to then imple~ent the 
plan and canply with its effluent.limitations. · 

This Order does not modify your current NPDES permit: nor wil~ 
compliance with the Order excuse any violation of the permit. 
Failure to comply with the enclosed Order may subject the District 
to further enforcement action. EPA may initiate a civil action 
in federal district court for violations of an Order seeking 
injunctive· relief and civil penalties. 

If you have any questions concerning this ~atter, please contact 
Mr. Jon••• an engineer in the Permit Compliance Section, at 
222-3922. 

Sincerely yours, 

Prudence Purewater 
Regional Administrator 

·Enclosure· 

cc: State Division of Water Pollution Conttol 
State Deoartment· of th• Attorn~y General 
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UN!TEO STATE~ 
ENVIRONMENTAL. PROTCCTION "CE'NC'! 

REGION 

IN THE MATTER or 

SLUCK;E RIVER POLLUTION CONTROL 
DISTRICT 

SLUDGE FALLS, COLUH9IA 
PERMITT££• 

NPOES PE~:1IT NO. CL00034S6• 

PROCEEDINGS UNDER THE CLEAN 
UATER ACT 
AS AMENDED (33 U.S.C. 
1319(a)(J))•• 

ATTACHMENT 1-C 

••••••••••••••••••••••••••••••••••• 

FINDINGS OF VIOLATION 
ANO 

OROER or COMPLIANCE 

················9·~·-·············· 
Issued by: 

Prudence Purewater 
Reqional Ad~inistrator 
Environmental Protection AQency 
Reqion XI 
Federal Buildinq 
Hokum, Centralia 12345 

••••••••••••••••••••••••••••••••••••• 

• 
•• 

Where Permit has been is~ued • 

May also have proceeding under 
JJ USC 1318. 
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ATTAC"liH£tlT l-O 

UNITED STATF.:S £NVIR0Nf1ENTAL PROTtCTIOtf AGENCY 

PEGION XI 

IN TH£ HATTEP OF 

Sludge River Pollution 
Control Oistric:t 
W•stewater Treatment Works· f 4 

NPDES Perl"it No CL003456 

Proceedings under Section 
. 309(a) of the Clean Water Ac:t, 

33 u.s.c. S1319Ca> 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

DOCKET Nu~ber Ao-as-13 
. . 

FINOINCS OF VIOLATIO~ 

AND: -

ORDER FOR COMPLIANCE 

STATUTORY AUTHORITY 

The following FINOI~GS are made and ORDER issued pursuant to the 

authority vested in the Administrator of th• Environ~•ntat Protec

tion Agency ( •cpA•) by Section 309 ot th• Clean Water Act,· 33 

u.s.c. Slll9, (the Act), and by the Ad~inistrator dele9ated to 

the Regional Administrator of EPA, Re9ion XI. 

FINDINGS 

l. The SludQe River Pollution Control District (the •oistric:t•) 

is a political subdivision of the state organizerl under the 

laws of the State of Columbia and as such is a •nerson• 

under Section 502 ot the Act, 33 u.s.c. Sll62. 

2. Th• Sludge River Pollution Control District is the owner 

and operator of a wastewater treat~ent facility which provides 

advanced treat~•nt to wastewater from the Towns of Locus and 
' 

Slud;e Falls. The facility discharges pollutants. into the 

Slud;e River, a navigable water of the United States a~ de~Lnect 

by Section 502 ~f the Act, 33 u.s.c. Sll62. 



). Th• dischar9• of pollutants by any person into the waters of 

the United States, except as authorized by an ~P0£S oerMit, 

is unlawf~l under Section 30l(a) of the Clean ~ater Aet. 

4. On January 22, 1981, ~he District was issued Nationat· 

Pollutant nischar9a Elimination System (NPDES) Per~it Number 

CL0003456 (the •Permit•) by the Reqional Administrator of 

£PA pursuant to t~e authority given the Administrator of EPA 

by Section 402 of the Clean Water Act, which authority has 

been delegated by the Administrator to the Regional 

Administrator. The Permit became effective on February 22, 

1981, and will expire on February 22, 1988. 

s. The pennit authorizes the discharge of pollutants into the 

Sludge River, in accordance with effluent limitations and 

other conditions contained in the Per~it. The limitations 

contained in Special Condition Al of the Permit require the 

plant to achieve monthly avera9e limits of 7 mq/l for BOO 

and TSS, l m~/l for total ~hosphorus (Tota\ P) and l ~g/l 

for a~monia nitrogen (Nff3-N). 

6. Attached hereto and incor~orated herein by reference is a 

-summary of effluent _data sub~itted by the District to EPA 

for the period from December, 1983 to Nove~ber, 1984. The 

data shQws that: 

a.) the District violated the ~onth\y average li~its for 

TSS during two of the twelve ~onths and violated the 

m~xi~um daily liMits for BOD nine times and TSS 

twelve times over periods of three ~onths and five 

months, ~•spectively: 

1...-..1s 
, : ' : 
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b.) The District violated the li~its on daily maxi~u~ 

concentrations thirty ti~es for HH3-N and tw,enty 
.· 

times for Total P over a six month oeriod: 

c:.) Th• District violated average monthly CORce~tration 

limits for NH3-N and Total P each ~onth over a 

period of four ~onths and six ~onths, respectively. 

1. EPA personnel performed a dia9nostic audit inspection at 

the facility during 1984. The purpose ·Of th• inspection 

was to determine the cause of non-compliance with the 

effluent limitations for NH3•tf and Total P. Th• inspect.ion 

report was com~leted on December 8, 1984 and is attached 

~ereto and incorporated herein hy reference as a D•rt of 

these Findings. 

a. Based on the inspection report, the facility is currently 

capable ot ~eeting the concer.tration li~its for NK3-N and 

Total P if properly operated in accordance with Condition 02 

of the permit which requires maximizing the removal of 

those pollutants. 

9. ·eased on the above, I find that the District is in violation 

of Section 301 of the Act, 33 u.s.c. 51311, and permit 

conditions imple~enting that section contained in a per~it 

issued und•r S•ction 402 oe the Act, 33 U.S.C. 51342. 
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ORDER 

Based on the foregoing FINDINGS and pursuant to, the a-uthor it 1 

of Sections 308 and 309 of the Act, IT IS HEREBAt OR0£REO: 

1. Within sixty days of receiving this ORDER, trie District 

shall submit to EPA a plan for achievin~ co~Dli•nce 

with the effluent li~itations on NH3-N, Total P, BOO, 

and TSS. The plan shall address the operational 

problems cited in EPA•s December 8, 1984, diagnostic 

audit inspection report and identify any changes in 

plant operation, funding, and staffing necessary to 

meet the permit conditions. 

2. The District shall immediately co~ply with all effluent 

limitations contained in Sp~cial Condition Al of the 

Permit for 800 and TSS. 

J. The District shall iMmediately achieve and comply with 

the interim effluent limitations spP.cifierl in AttachMent 

A for ?lff3-N and Total P as an .interr.t.ediate step toward .. 
achieving final compliance. These interi~ effluent 

limitations shall terminate on Hay l, 1985. Ourinq the 

time period that the interi~ effluent ti~itations are 

in effect, all require~ents and conditions of the 

Permit remain fully effective and enforce~ble. 

4. By Hay _l, 1984, the District shall have il"[)lemented 

any operational changes necessary to ~eet the perMit 

effluent limitations for NH3-N and Total P. The Oistri~t 

shall comply with all effluent· limitations contained in 

the Permit ·by nay 1, 1985. 

1•A-l7 
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s. Where this ORO£R reQuires a specific action to be per

formed within a certain ti~• frame, the District shall 

submit a vritton notice of compliance or non-eo~~lianc9 

with each dearlline. Notification shall b•.mailed within 

seven days aft8~ each required action. 

s. It non-compliance is reported, notification shall 

include th• following information: 

a) A description of th• nature and dates of violations: 

b) A description of any actions taken or proposed 

by the District to comply with th• reQuirements: -

c> A descri?tion of any factors which tend to 

expla i·n or mi t i;ate the non-col"pl ianc•J 

d) The date by which the District will perfort'\ the 

required action. 

All reports shall be in writing and addressed as follows: 

Director 

Water Management Division 

u.s. Environmental Protection Agency 

Federal Building - Roo~ 13 

Hokum, Centralia 12345 

.. 
• 

I-A-18 



7. Thi• ORDER does not constitut• a waiver or a mo~ification 

ot the terms and conditions of the District's perm~t, 
. . 

whicn remains in full force and effect. t~A·reserves 

the right to seek any and all re~edies availA:b~e.under 

Sections 309(b), <c> or (d) of the Act for any violatio" 

cited in this OROE~. 

8. tssuance of an Administrative Order shall not be d•emed 

an election by EPA to forego Any civil or criminal action 

to seek penalties, fines, or other appropriate r•lief 

under the Act. 

9. This Order shall b~come effective upon the ~ate of 

receipt by the District. 

Oated this day of 

Signed: 
Prudence Purewater 
Regional Administrator 
U.S. EPA, Region Xl 
Federal l!u·ilding 
Hokum, Centralia 121•5 
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Mr. AdaJl'S 
Peerl••• Company 
RR f 3 
Burnino River, Centralia 12346 

RE: Administrative Order IXI-A0•85-06 
(NPOES Pennie NO. 1111112) 

Dear Mr. Adalfts i 

Attachment 1-e 

. . , 

·This is to notify you that as Of P1ay 15, 1985 the above named 
permittee appears-to have complied with Administrative Order 
IXI-A0-85-06 issued on February 24, 1985. This Ad~inistrative 
Order has been placed on inactive status, and th• AQency intends 
no further enforcement action at this time based on presently 
available information. · 

S inc:e rely, 

Director 
Water Management Division 

cc: Co~pliance Information and Supoort Branch 
OWEP (E~-338) 
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ATTACHMtwr 2 

SAMPLE EVALUATION CHECKLIST FOR £PA's 
CWA SECTION 309 AOMINISTRATIVE OROERS or STAT£ EOUIVAt£NT 

The purpose of this checklist is to serve as a guid~ for r.eview o~ 
State AO's or EPA's AO's. 

l. Region: -:: .. 

2. States 

3. Date Issued: 

4. [ J Major [ ) Minor 

s. [ J Municipal [ J Non-Municipal 

!!.!. 
6. Ooes the ad~inistrative order contain a title? ( J 

*1. Does the order establish the venue of the 
issuing authority? (i.e., identification of 
EPA negion). [ ) 

a. Does th~ order provide the address of the 
issuing authority? ( 1 

9. Does the order contain a standard docket 
nu~ner? (i.e., X-A0-84-01: X•Region: AO•AO: 
84•~ear: Ol•Serial Number). ( 

10. Does the order state the appropriate statutorv 
authority for issuing th• order? Ci·•·• CWA 
Section 309(a) and where re~orts or infor~ation 
are required, Section 308)1. 

~To -

*11. O~es the order contain a suitable state~ent of 
delegation? (i.e., Oeleqation should correspond 
to- s ign.atory of order). . r 

12. Ooes the order identify the legal status of 
the violat.ing party? (i.e., le9al status as a 
corporation, munic:i~ality, etc.). 

•· These auestions are of particular interest for £~A issued 
Administrative Orders. 

I-A-21 
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Yes -
ll. Does the order deser ibe the legal authori·ty/ 

instrument which is the subject of the violation?· 
(e.g., statutory provision, regulatory provision. 
if apolicable, statutory authority for permit -
issuance~ name of permi ttee, permit number, date · -
permit issued, permit modification or extension, 
date previous ad"inistrative order issued, etc.). ( 

Examples 

( J Statute 

( J NPOES Permit 

14. Does th• order contain a specific findinQ that 
the discharger is in Violation Of a SQeC:if iC 

.· 

statutory or permit require"'ent? ( J 

15. Does the order describe or reproduce the 
specific terms of the legal authority/ 
instrul"ent which are the subject of th• 
violation? (e.g., effluent limitations, 
compliance schedules, etc.). ( l 

16. Coe$ the order state, with reasonable 
specificity, the nature of the violation? 
(e.g., type of violation, dat~, evidence, 
etc.>. 

Examples 

[ J Report in; or l'lon i tori nQ violation 

[ ) Effluent limitation violation 

[. ] v10·1ac ion of spec: i a l pe mi t condition 

[ ) Precreatment violation 

( J Unpermitted or unauthorized discharge 

( ) Failure to meet O&H/construction schedule 

[ ] Violation of a Section 308 letter 

( J IinprQJ)•r O•H 

[ ) Other 

1-A·ll.. 
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'ies - ~!o -
17. Does the order specify the ~uration of vio~atio~, 

if known? . [ · ·1 [ · J 

£sti~ated violation 

•11. Does th• order docuMent prior requests to th• 
violatinQ party for compliance with the legal 
authority/instrument? (e.g., telephone calls, 
letters, meeting, etc.). 

*19. Where the order is issued for a CWA Section 
308 violation does the order provide the 
violating party with an ooportunity for prior 

1 . 

consultation? r J 

20. Does.the order establish interim effluent 
limitations? [ ] 

21. Does the order ~et out clearly any specific 
ste~s which £PA/State wants the violating party 
to take to achieve compliance? r 

Exar.!ples 

{ J Submission of ~onitoring reports 

{ 1 CoMpliance with existing effluent limitations 

( SubMission of pretreat~ent program 

[ J Suhrtission of correction/compliance clan or study evaluatiri; 
compliance options 

[ 1 Compliance with existing O&H/construction schedule 

{ ) Co•pliance with interim effluent li~itation 

[ ) Compliance with categorical or general pretreat~ent Stan~a~~s 

( } Other 

22. Are the number of days reasonable for the 
~ype of relief sought? 

. l-A-23 
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Yes -
23. Does the order contain a specific reauire~ent 

and date for final compliance? ·-··' (- J 

2,. Does the order specify a oanner and time frame 
for reporting compliance with the ter"s of th• 
order to the issuing authority? r 

25. Does th• order specify the effective date of 
the order? (e.q., Cate of receipt, date of 
consultation, etc.). ( 

26. What is th• elapsed ti~• between the dates of 
violation and th• data of issuance of the 
order? Is the elapsed time reasonable? 

Nuntber of days 

*27 •. Who is the signatory of the order? (Choose 
~or less). 

[ ) Regional Administrator 

( J Regional Counsel 

[ Water Division Director 

[ J State Water Pollution Control Officer 

[ Other 

l-A-24 
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Attachl"lent 3 

Recanritended Format - CWA - Administrative ~rder~ 

Sum~ary of Changes from the 

General Approach 

April 18, 1975 Guidelines on 
Administrative Ord11r Format .· 

--
The April 18, 1975 guidance entitled •Guidelines for issuinQ 

Administrative Compliance Orders Pursuant to Section 309(a)(3) and 
(a)(4) of th• Federal Water Pollution Control Act, as Amended,• has 
been clarified and been brought uo to date with the new July 1985 
•Recommended Format for Clean Water Act Section 309 Administrative 
Orders. • 

Some examples of t.he modifications and additions are: 

• Th• new guidance makes it clear that citations of the regulatory 
basis of violations must also include th• underlyinQ statutory.-
basis of the regulation.. · 

• The new quidance makes it clear that the basis of the violation 
may be set off in a se~arate section of the order if the Region 
so chooses. 

• The Section on Terms of the Order has been expanded to explain 
in greater detail the need for a final date for time periods for 
coninq into compliance. This section also deals with prescribed 
~ethod~ which may be imposed on Orderees through AO's (i.e., the 
closer the reouirement to achieving co~oliance, the sounder the 
leoal position to include the requirement in an AO). 

• The disci1ssion on using successive AO's h~s been eli~inat•d since 
the current view, successive AO's for the same noncompliance 
problems should normally be avoided and the case should. be 
escalated to the referral process. 

• The discussion on personal service of AO's has been eliminated 
since this is extremely resource intensive and the accepted 
:method of service is now by Cercif ied Mail-Restricted Oelivery 
with a return receipt. · 

• New attachments have been included such as the sample AO. Other 
attachments were updated. 

• We have added a ·section on Additional Provisions, such as a 
commonly used statement that further violations of the require
ments of the ·AO .and the permit may result in civil actibn 
including a penalty of up to $10,000 per day, ineligibility for 
Federal contracts, grants and loans and suspension of· the pemit. 

• The Order portion .of the r.uidance and the Sample ~o indicate 
.that Orders which include milestones should include reporting 
~equirements under Section 308 of the A~t.· 
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I. B. GUIDANCE ON SELECTED TOPICS RELATED TO 

LIMITATIONS AND USE or ADMINISTRATIVE ORDERS 

UNDER SECTION 309 of the CLEAN WATER ACT 



nraft Guirlance on Selecterl Tonics Relate~ to Li~itations ~n~ 11~~ 
oF ArlMinistrative Orders Unrler Section 309 and Infor~ation 
Renuirements unrier Section Jn~ of tMe Clean Water ~ct 

r. Arl~inistrative 0rrler~ on rnnsent 

Introrluction 

In recent Months a 'ew Rea;on~l Offices of P.PA h~ve rli~eus~erl 
the ~ossi~ilitv oF issuinn Arlministrative Orrlers ~n ronsent (Anr): 
that is, an A~ministrative Orrler issued unrler Section 309 of the 
rlean Water Act, which is tken sinnen n~t onlv hy the Renional 
Ad~inistrator tor his rle~ianee) hut al~o hv the resnonsihle nartv 
For the Orderee who ac~nowlerlne~ iuri~rliction, truthfulness of 
the finrlinns and apnro~riateness of. the relief. The nur~ose oF 
the AOC woutrl tv~ic~llv ~e the sa~e anrl contain the sa~e nrovi
sion~ a~ anv unilateraltv issued Arl~inistrativ~ Orrler rlealina 
with violations of a ner~it or statutorv renuire~ents. The ArlMin
istrative Order wout~ he the nronuct resultina from neaotiations 
with the Orrler~e anrl woulrl contain Finninos of fact, anrl a ~irectivP. 
to ~c~ieve co~nliance with the net'TT'it anrl the Act bv date certain. 
The AOC ~av contain a s~eciFierl ti~e tanle For comnliance anrl 
con~e"uences of nonco~n1.iance: r.~e AO wnu1rl ~~t forth fullv the 
violation anrl t~e renuirP.~P.nts For the orrlerees to meet. The 
AOC shoulrl soeciFv a Final c~moli~nce rlate, which mav not exceerl 
a time li~it that the Arlministrator rletermine~ to he rea~onahte Fn~ 
For anv Final deadline. rt i~ anainst Aaencv ~olicv for the An\. 
to waive ~PA's authoritv to ~ursue other enForce~ent alter"atives 
?.ither for the violations servina as the hasis of the orner, or 
For Future violations. 

Arlvantaaes of AOC 

The AOr can orovine an a~rlitional annroach to hrino a violator 
into compliance in the foltowina wavs: 

1. The AOr creates a r~cord oF the orrleree's anrea~ent to 
milestones and an enforceahle scherlule of comnliance. 

2. The AOC has erlucational value. Tf there ar.e neontiations 
to develo~ the A~\., hotn EP~ a~rl the orrleree mav henefit 
fro~ the exchanne of inForMation. Such inFormation 
~av he. heneFiciat to ~PA iF a su~seauent enForce~ent 
action is re"uirerl. 

3. There.~av he osvcholooical adv~nta"e to havina the 
orrleree ~o~~it to com~liance schedule milestone~ an~ ~ 
f.inal cnm~lianc.e ctate (as lona as the annroach is not 
coercive to the nenree that the orderee is ohliaed to 
rlo ~ore than reouirerl bv law). 
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4. I'- the AOC has to he enforced throunh iudicial actlon, it 
miaht he used ~s an arl~is~ion nv the ~eFe~nant oF those 
violations covererl in t~e tindinas. 

ti~itations oF an AOC 
--

Recause an AOC rniol'\t unrler solfte circumstances reci.ui-rct ·· 
arl~itional til"e ~or nenotiations, the AOr. mav not he a~~ronriate 
For manv cases where nrolftnt resnonse is reauired sucn as when 
violations woulrl cause environmental harm or en~annerment oF 
health. Rowev8r, where EPA is seekin" colftmitment to a lonn-ter~ 
anrl 1"ore co'""licaterl com~liance schedule, an AOC miaht have more 
value, anrl ~?A minht oursue ~ se~arate AOC 'or that_~ur~ose. 

_The AO(' should not result in unwarranted <1elav of' action nv 
EP-'. E'~S reauire!ll that noncomnliance situations be_resnonded to 
with ~rom~t enforee~ent action. t' the situation is an~ro"riate~ 
For an AOC, neveloninn the terins oF an AOC should he oromnt to 
ensure that nonco~nliance i~ not delave~ hv the nroces~. ~inallv, 
in the case of a violation of an AOC, as with a unilateral AO, 
t~e ~resurnntion is that EPA will First consider "ursuina a 1udicial
en~orcement response • 

• 
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·Specific Uses of AOC 

Some typica-1, tl'\ough hypothetical, situations, where an AOC 
mignt be useful are the following: 

Municipals : 

AOC could be useful for minor municipals. All minors 
and majors must be on enforceable schedules.' Where States 
do not do this, E:PA must. Because of· the psyct\ological 
value of the AOC, it may be useful to .get commitments for 
municipal construction based on an acceptable compliance 
schedule. However, as in AO's, decisions on the exact 
techniques,. construct ion etc., to come .into compliance are 
in the end left to the orderee and not specified by EPA • 

. Industrials 

The AOC could supplement general ?ermits to set out· an 
additional compliance requirement as in a study, or monitoring 
scheme to investigate appropriateness of additional limits, 
or to examine an environmental issue, where there have been 
violations or where other action is needed to bring an 
Orderee into compliance. These AOC should cite CWA S308 
(instead of or> in addition to CWA S309, since the orders 
require monitoring or data gathering rather than actions 
intended to produce compliance with, e.g., effluent limits. 

The AOC can be used to get an agreement on a compliance 
schedule (but not to modify a compliance schedule in a 
permit). 

t.egal Issues 

The AOC does typically contain an aqree:ne'1t on the findings 
and a commitment to compliance, as indicated by the orderee's 
signature on the order. 

The AOC· should be prepared and negotiated •ith the 
participation of the Off ice of Regional Counsel to ensure approp
riate language and that any litigation considerations that may 
subsequently arise are anticioated and dealt with. 

OWEP and OECM will periodically provide updates of guidance 
on AOC. The AOC should be used to impose as 9trict a compliance 

.deadline as poss~ble and not to provide for a permissive deadline 
or requirement. 

In level° of response and esc~lation of enforcement response,. 
an AOC is equivalent to an AO. For violation of an AO or an AOC,· 
escalation to a referral presumably would be the first response 
considered. 
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II. Restricted Use of Administrative Orders for Unauthorized and 
Unpermltted Dlschar9es 

Summary 

EPA may not rely on AOs as surrogate permits to address other
wise unpermitted discharges. For AO's which are issued addressing 
unauthorized, unpermitted disc~arges, the following crit•~t• 
should be met: 

- EPA should first consider whether to require immediate cessation 
of discharge. 

- The AO should contain a date certain by which the discharger 
must apply or reapply for a permit. (No more than 60 days to 
apply is typically needed.) Interim limits should be set in 
the AO only for the briefest time possible leading up to final 
compliance and would probably be most defensible, for example, 
where health issues such as proper disposal of sewage require 
some di$charge. · 

- The AO should have a reasonable final date for attaining 
compliance with final permit limits. 

Discussion 

The Environmental P~otection Agency in the past has issued 
letters and Administrative Orders (AOs) to dischargers without a 
current NPDES Permit (especially in the case of minor dischargers 
or applicants for a general permit). These letters or AO's 
provided terms, conditions, and interim limits for the dis~harge. 
However in Nunan Kitlutsisti vs. Arco Alaska Inc. (an unreported 
case which was before the federal district court in Alaska) this 
practice was challenged by Kitlutsisti. The Court.did not rule 
on the issue but the case .narrative does show disapprovai of 
such enforcement letters and AO's as an apparent substitute for 
permit issuance. An earlier EPA Guidance* has stated t·hat in 
general a discharger who has filed a permit application should 
receive a decision on their permit before an AO is issued (except 
for exceptional situations such as a toxic discharge). 

The issuance of an Administrative Order instead of following 
the permit isauance process means that EPA does not afford.the 
public: hearing and othe~ procedural requirements normally associated 
with permit issuance such as opportunity for public: comment, 
adversarial input and the creation of an administrative recor.d. 
The Administrat·i ve Procedures Act (APA) requires that EPA act 
upon permit applications within a reasonable time, not delaying 

*Memorandum to Enforcement Divisions from Assistant Administrator 
for Enforcement, March 20; 1974. 
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the nrocess with issuance of an AO or letter. The C.ourt in the 
ahove case had the followina ohiection to the "creative adinini~tra
~ive tec~ninues•. 

"~onco1"nl i~nce wi. t"" t"'e statute has in~ttnt tl'lat. t,h i r<1 o=art i.es, 
the comf\anie!ll ••• - have hPen neenlesslv $uhiecterl tn ci.ti7.en ·suits 
wnich thev are powerless to avoi.rl. tt has also ~enieri. other 
users of NortC">n ~ounrl 's water resources their !lltatuto~ =ri'ct.ht to 
com~ent on anrl obiect to t~ose oro"osed discharaes.• · 

~dministrative Orrler~ cannnt he used as a ~ischarne-~uthori7.inn 
~echani.sm to Fill th~ nao hetween the time of AO issuance and 
some indftterminat:e FtJl':ure rlat:e wt'len an inrHvidual r"'ermit: or 
neneral r"'et'Tltit lT'linht he issued. EPA m~v not relv on an AO to act 
in r"'lace of an NPOP.S ~er~it:. 

rJnc1er certain ci rcu"'stances it inav he. necessarv to is111ue an 
AO even thouah a strict reaninn of the Act ~iaht reauire a ceasina 
of the discharae and no resumr"'tion of the rlischaroe ~ntil a 
ner~it is in r"'lace. niscr~tion 9hould he userl in estahli~hina 
interim limits throuah an AO as lonn as the AO is not issued as a 
convenient method for EPA to rleal with an NPn~s. r"ermit l"tacklon, 
and there is a clear justification For altowina the di~charae to 
continue unt:il the oermi.t is issuerl. When userl, CO"'Dliance 
schedule rleadlines and interim limits must be reasonahly 
strinoent. The AO shouln also state tnat t~e ~PA mav initiate a 
civil or cri"'inat enforce~ent action- seekina nenalties and nther 
anorooriate relief, if the rlischarqe noes not cease or a oer~it is 
not obtained within thP. reauirerl time. 

It is worth nntinn that there has heen a chanoe From the 
earlv stanes of. im~lementation oF the Act. In neneral when 
ciuidance was written in 1973, circumstances were r4ifflerent. 
~anv AO's addresserl pronle~s such as nischarae without a nermit. 
When, in these case~, a Faeilitv could nnt ~e shut down For · 
health reasons, interi~ limits were a wav of ~ealina wit~ the 
rlischaraer. Since the NPogs nronralT'I has ~een in e~lstence now 
For thirteen vears, these situations are less cn~monJv encounteren. 
~ut in. certain eases AO's with in~eri~ limits are used to address 
rlisctia.raes without a iiet"l"it nenenrlino or" health issues, tvr"'e oF · 
F3cilitv, how much construction is needed, environmental eFfects 
oF shut <10WI\ and the Final comnliance schedule. 

It is also worthwhile r"otinn that where a ni~charaer is 
reC'uirerl to am.,lv for a pet"l"it, tne aonlication should be sent in 
within nO ciavs. 
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III. ~roarler Usaae oF Section JnA in t~e Ad"'inistrative Orrler 

~Os shoulrt cite SP.ction 308 when imnosina renortino r~nuir~
~ent~, includina t"~se a~sociate~ with sneciF.ic stet's_a~d-~ilestone~ 
in a comnliance schedule. The stronaer le~al authoritv-~or 
imnosina these re"ort;nci r~auirements actuallv is ~ecti~n 30~ oF 
the rtean Water 'ct., rather than Section 309. T~e Order shout~ 
soecifv the manner and ti~eFrame F.or renortinn on cornoliance to 
the issuina authnritv. The most common fot"'l"at is to cite ~-.ct.ion 
30R ann Section 309 as a hasis in the introrluctorv nar~nranh nf 
the nrner nor~lon of t~e An. (~ee "~eco~menrled ForT!'lat fer Art~in
i!lltrati ve Orrters Unrler Sect inn J(iq of the r1ean ~ater Act", t'anes 
5 anci 6) • 

Section JOR and "~how ra~~e ~earinas" 

tn the nast, S30~ oF the Act has heen cited ta reauire rne~hers 
of the reautated communitv to attenci "show cause hearinos" or 
"show cause rneetinas" to e)(nlain recorci!I or nrovicie rlirect testimony 
hy personal exafl"ination wl'lv rJ.~. F.PA should not take enforcement 
action for alleaed violations of the ~ct. ~otice to t~e violator 
to attenrl such a meetinn was nrovicied bv a docufl"ent constructed 
similar to S30~ ~ns. The term "show cause" rloes not an~ear in 
the Act and therefore wti ile fortnal tneetincis wi.th the violator are 
important, a violator'~ attendance strictlv sneakina is voluntarv 
at. all times. Under Section 30A Cor Section 30~), there is no 
authoritv to renui.re the phvsical nreAence of a scecific nerson 
nr re~r~sentativA at a ~neclfic "lace anrl time. ~~A can reauire 
docu~ents, ~ata anrl materials etc. to he ~rnvirled to F.P~ unrler 
Secti.on 308, however. IT"nlied § 3oq sanctions solelv For 
failure to attenrl a meetino should not he marle. 

T~e Aoencv is on stronnest leaal rontina when it characterizes 
t~ese."hearinas" as an onnortunitv for the alleae~ violator to 
nrovide oral exnlanation oF infot"!"ation relevant to a notential 
enforcement ~atter. 

nse a~ Section 30P in Pretreatment Enforcement anainst Industrial 
Users 

In "ursuinn an enforcement action C~articularl~ a iu~lci.al · 
enforcement action) aaainst an in~ustrial user for violations of 
nretreatfl"ent standar~s, ~~~ tvnicaltv shoul~ use a Section 30R 
letter to ohtain sufficient Process descrintion, wastAwater 
rnonitorina results, and wastew~ter treatment inf.orMation to 
estahlish a clear.~attern of violations nv the inciustrial user. 

I-R-6 



More active use of section JOA letters is Particulartv imDortant 
For nretreattnent cases because, unlike direct NPnF.s riischarners, 
ePA does no~ have a set of nMRs which can easily estahlish a 
clear track record of vi.olatina .conduct. Where 1=.:PA can onlv 
introduce into evidence one or more i~olated ~a~~lina renorts, 
the ~overn1"9nt'5 case is much more vulneranle to Factual cRallenneq 
which a de'enrtaat l"dtlht raise Ce.a., t"e oossih.ilitv· ot= inaccu?"ate 
sa~~lina, u~set, or isolated noncomntiance). ~s a r~sutt, PPA 
should evaluate the need for obtainino additional waste,wate?' 
~onitorina riata fro~ an inrtustrial u~er throunh a Section·30~ 
letter he'ore referrina a ~retreatment ~nforcement ca~e to tne 
De"art~ent ot Justice. 
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I.C. LISTING OP OTHER EXISTING GUIDANCE 
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LIST OF OTHER GUIDANCE ON ADMINISTRATIVE ORDERS 

Th• followinQ documents and memor·anda, amon<) others, may be 
of interest to the reader, althouah they do not appear in full 
text within this reference document. They may also be oe,qeneral 
interest and ot historical value. Co~ies may be obtained by 
callina Enforcement Division, OWEP, (EN-338)·, EPA, Washinc:iton, o.c. 
(FTS/202/475-8310) 

. . 

• Hemo1 "Compliance Monitoring, Administrative Orde·rs, and 
Court Actions under Section 309 of the Federal Water 
Pollution Control Act Amendments of 1972," March 20, 1974 

• Memo, "Guidelines for Issuinq of Administrative Order 
Pursuant to Title III, Section·309(a)(3) •nd (~)(4) of 
the Federal Wa~er Pollution Control Act, as A~ended [33 
u.s.c.· 1319(a)(3) and Ca)(4)J," April 18, 1975 

•Memo, "Final Policy on Section 309(a)(5)(A) and (B) of the 
FWCPA, as Amended: Extension of the July l, 1977, Deadline 
for Industrial Dischargers," March 30, 1978 

• Report, "National Municipal Policy and Strategy: for 
Construction Grants, NPDES Permits, and Enforcement Under 
the Clean Water Act," October, 1979 

o Memo, "Example Non-Judicial F.nforce~ent Documents for 
Obtaininq Compliance with National Municipal Policy," 
Au qu st 2 0 , 19 8 4 • 
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III.A.6. 

"Relationship of Section 309(a) Compliance Orders to Section 309(g) 
Administrative .Penalty Procedures", distributed AU<plSt 28, 1987. This 
document is reproduced at III.B.3, of this compendium. 
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III. ADMINISTRATIVE ENFORCEMENT 

B. APMINISTBATIYE PENALTY ORPERS 

.... ·. ,-
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III.B.1. 

"Guidance on Class I Clean water Act Administrative Penalty Procedures", 
dated July 27, 1987 and noted at 52 FR 30730 (August 17, 1987). 
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SCBJE:-:": 

PROM: 

UNITED ST.ATES ENVIRONMENTAi. PROTECTION AGENCY 

WASHINGTON, O.C:. ZOHO 

..11. 2 7 S87 

Guidance on Class I Clean Water Act Administrative 
Penalty Procedures 

Thomas L. Adams, Jr. ~ '°' · ~..,_.._. 
Assistant Administrator for Enforcement 

and Compliance Monitoring 

Lawrence J. Jensen ~ 
Assistant Administrator tor Water 

TO: Regional Administrators, Regions I-X 

EPA will use the procedures set forth in the guidance which 
follows to issue Class I administrative penalti orders under 
Section 309(g) of the Clean Water Act (CWA). This guidance is 
set forth in the form of regulatory amendments with the expecta
tion that EPA will later notice them for p~i~osed rulemaking. 

Add Part 126 as follows: 

Subcart A - Pr~cedures for EPA Assessment of Class I 
Administrative Penalties under Section 
309Cg> of the Clean Water Act 

Sec:. 

126.101 

126.102 

126.lOJ 

126.104 

126.105 

126.106 

126.107 

Purpose 

Initiation of Action, Public Notice and 
Opportunity to Comment 

Presiding Officer 

Opportunity for Hearing 

Administrative Record 

Counsel 

Location. of Hearings 



126.108 

12~.109 

!2~.::~ 

:26.:~~ 
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Hearino ?roeed~res 

Record of R~arin; 

126.114 Payment of Penalties Assessed 

5126.101 Pur2ose 

~~is s~~~~t"': s~ts f~rt~ ~r;c~~~t"~s for initiation an~ 
a-:~1~~s:.:<l':~:::'i -:f ::.!ss : a~:"".:.:'its:t"ati·:e ;:>e:ialty OC'ders un=et" 
Seco::.~r. 3~'3ii;l of t:":e ::ean Water Act C:ioi~), )) U.S.C. l)l~(gl. 

S : '6 • l: 2 ! n l t :. .! t ~ ~ ~ ,., ~ A:-': ! ~ ~ , Pu~ l i c · Sot 1 c e a r. ~ 0220 C' ': u ~ i ,._ '! 
to Ccr.-.. ~e~ ,._ 

{a) If the A~~inistrator finds that r~spondent has vl~late~ 
S~ct:.-:>n 30l, 302, )J6, 30".', 308, 318 or 40S ~f the Clean Water 
Act, or r.as './i'1la,._~! a,.,y ~er-~~': .:'1n'1iti-:>n i::"' li~i.taticn il"";J:'?'.""~"'.~ 
:.ng a~y cf s~:h se~::.:i~s ir. ~ ~erm1t issued ~nder Section 402 of 
~he Clean Water Act ~y the Ad~inistrator or by a State, er in a 
p e nn i. t i s sued under Sec,._ i -=> n 4 0 4 ~ y a St ate , the Ad rn i n 1st rat :i r 
~ay :.ssue a ~r~pose~ a~~:.nistrati~~ penalt/ ~rjer ~ssessi:'i~ 

respcn~ent a civil penalty in accordance with these proce~~res. 
The proposed order shall specify th~ amount of t~e penalty which 
the Administrator proposes to assess and shall state with reaso~able 
specificity the nature of the violation. Pursuant to Section 
309Ca), the Administrator may at the same time, or at a different 
time, and at his option, sepatately issue an admin1stratlve order 
(1) which shall require the recipient to comply with CWA require
ments,. (2) which shall not be a proposed order subject to t~ese 
~rocedures and (3) which shall be immediately effective. Si:>t~1n<; 
in this Pad ah.all stay the effectiveness of administrative ~rders 
issued by tile Administrator pursuant to Section 309(a) of t~e CWA. 

(b) The Administrator shall give public noti~e of the ~r~
posed adMinistrative penalty or~er, and an opp~rtunity to c~l"ll\e:i~ 
on the ;> r-o posed o.r de r , i n the form and man n e r set forth ~ e ~ ":>w • 

(l> Such p~~lic n~~ice shall all~w 30 days f":>r ~.:::: 
.: = :'"".r.ie n t ., r i or · t ~ 1 s s u an: e c: 3 ! i :1 a l or j er. 

(2) ~~e A~~i:iistr3~=r s~all give pu~lic n'jtice :; 
~~ili~; a co~y of the propose~ a~ministratlve penal:y o~d~~ :~: 
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CA) the res?ondent: 

CB) any ~er~on who re~uests notice: and -
(C) th~ ~os: appro~riate Sta~e aoency having 

a~tn=rity under St~te law with res~ec: t~ the matters ~hich ar.e 
the s~~Ject of t~e ~ro?csed or~er. The Administrator shall also 
have consulte~ wi~h =~e a??lic~ble State authority iA confor~ance 
w1:~ Sec~1on 309(;>:ll(Al ~efore or at the ti~e public notice is 
civen of t~e ~roposed ad~inistrative penal:y order. 

(~) t~e Ad~inistrator may also, at his sole option, 
?rovide additional notice to persons on~ mailing list which 
includes names and addresses developed from some or all of the 
!ollowing sources: tnose who request in writing to be ·On the 
list, soliciting persons for •area lists• from participants in 
past si~ilar proceedincs in that area, including evidentiary 
hearin~s or other ac:io~s related to NPOES permit issuance, and 
~otifyinc; the ?~!:)lie ~f ~t!"le O??Ortunity to be put on the mailing 
list through per1ocic puolication in the public press and in 
such publicati~ns as Pe;icnal an~ State-funded newsletters, 
environ~ental ~~lle,irs, or State law journals. The AdministratQr 
~ay update the mailir.~ list from time to time by requesting 
written indication o~ cc~tinued interest from those listed. The 
A~~inistrator may delete from the list the name of any person who 
fails to respond to s~ch a reauest. The Ad~inistrator may, at 
~is sole-~?tion, puOlish notice of the pr=;~sed administrative 
~enalty or:er in a newspaper of general ci~~~lation in the area 
in which respondent resides or il dom!~ile~ or conducts the 
activity which the proposed penalty addresses. In any event, the 
Ac~inistrator shall take such steps as are necessary to fulfill 
the pu~lic notice requirements of Section 309(g)(4). These 
notice provisions do not apply to separate ad~inistrative crders 
issued under Section 309(a), which are inunediately eff.ective 
except for orders issued for violations of Section 308, which 
orders shall take effect after the person to who~ they are issued 
has had an opportunity to confer with the Ad~inistrator. 

(3) All public notices issued under SS126.l02(~)(2)!A)
(C), and (D) when applicable, shall ~e sent by first class mail. 
All publi4 notices issued under this subpart shall contain the 
following minimum inf~r~ation: 

(A1 Name and address of the E?A office pr=~osi~; 
to assess the administrative penalty for which notice is eein~ 
c;iven: 

:3) ~=a~e a:"'.: 3:-:!t"~ss of t!'le t"-?spondent, ar.d ·:-.~ 
;:ers=n, fac1li:y er- act:.vi:!' a;ains:. whic!i th~ ~z:-oposed ~e~a -1 

:.s assesse~: 

(C) A br-ief desc~i?tion of 
c~n~uc:ed by the person or facility or the 
t!ie order, including.where applicable, the 
per~it number for the disc~arqe of ~redged 
issuance date: ' 

t~e business er a::i~i:y 
operation d~scri~ed in 
'· - ':)ES p e rm i t n •J mo e r c r 

fill material, an~ 
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(0) A summary of violations alleged for ~hicn 
the ad~inistrative civil penalty is being proposed, incl~din; 
the amount which the Ad~inis~rator ?reposes to assess for the 
violations alle~ed: 

·~1 Sa~~. a~~:ess a~~ te:e~~=ne ~~~:e: ~E a~ 
A~e~=Y :e::es~-~a=~~e ~:~~ ~~o~ i~te:este~ ~e:s~r.s ~ay c~t~~~ 
!~r:~er ~~f::~a::.=~· ~~=lu~~~= c=?ies c! the proposed or~er: 

:F; A st3te~e~: cf t~e O??ortunity to s~:~i: 
~~:~~~~ ~~-~~-~s ~-e ~~~;~~~~ ~~~~~' t~e ~e~~li~~ ~:r su~~~ss~=~ 

~~ s4:- :~~~~~:s w-~=~ ~st~~::; ~ays after iss~ance oE t~e n=ti:e. 
a~~ t~e ~a~e a~d a~~ress of t~e HearinQ Cler~ to whom comments 
snould be sent: 

<Cl A state~e~t of the opportunity for the respondent 
t~ re~~es: a ~ea:~n~ ~~1 the proce~ures ~y whLch the respondent ~ay 

'H: A :::ef ~es:::.~tion cf the procedu~es through 
w~1-=~ t~.e ;:u::::.: r-3:· =~r-~er.: :>~or par:1ci~ate in proceecin;s to 
rea:~ a f :~~: ~~=~s::~ ~~ t~e =r~e:-: 

r :1 ~~e lc~at•on of the ad~LnistratLve rec~rd 
:-e!er;ence~ :~ s:i~.:·JS, t~.q '!~:'"'eS at wl'HCh "':"le file wi.ll be ~?en, 
for p~~l1c 1ns~ect1cr., and a s:ate~ent t~at ~ll information 
s :.J : :'"' l : '! e ~ : /' t "': e r e s ~ -: ~ ~ ~ ~ -: ~ s a ·1 a l ! a !:) ! e a s ;:: a rt o f t h e a c ~ i ~ L s '! ~ 
tlve reccr~. suo;ect to provLsions of law r~stricting the public 
~isclcsur;e of con!idential infor~ation. 

(4l ~~ t~e sa:'"'e ~~'!~ '!~at the pu~lic notice is iss~ed 
Ot' ear!1et', the Administrator s~all send to the respondent written 
notice by certified mail, return receipt requested,. of the proposal 
to issue the administrative penalty order, and a co~y of the 
proposed order. These nt'ateria·ls should include the following · 
information: 

CA) The al!eqed violations, identification of the 
facility in violation, and a reference to the ap~licable law and 
regulationat 

(8) The legai ~as is for EPA's authority to initiate 
this ·proceedinq (e.g., violation of an NPu£S permit, etc. l 

CC> The ge~er3l nature of the pro~edure !or 
.issuing a~~i.nistr3~ive ~en3l'!y =r~ers and assessinq civil 
=. e :". "' ~ ~ ·•· es , · - -· 1 .. ,.. • - - ~ - - - .. .. ... · .. · ... s ~ .. .. ,.... , • :::i l i c ? art i c ; I"\ at v:. r. · ~-- -·- ~-···~ -:---·--···--- .... -. ,,,,..... .,., , 

:~) ~~e 3~~~~'! :f ~e~al:y whi=~ t~e A~~i~~s::~t=~ 
3ssess !=: ~~e 0::!a-:::~s 3lle;e~: 
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(!) The fact that the respondent must request a 
hearing within 30 days of receipt of the notice provided under 
this subparagraph and must com~ly with Sl26.l04(a) in order for 
respondent to be entitled to receive a hearing: 

CF> The name and address of the Hearing Clerk to 
wn~~ res~oncent may send a re~uest for hearing: 

(C) ~he fact that the Adminiserator may issue the 
final or~er after 30 days following receipt of the notice provided 

·under these tules, if respondent does not request a hearing: and 

(H) The fact that any order issued under this 
subpart shall become effective 30 days tollowing its issuance 
unless a petition for review is filed oy an eliqible commenter 
or an appeal is taken under Section 309(9) of the CWA. 

Cc) Curing the public co~~ent period provided under 
subpart (b) above, any interested person may -submit written 
co~~ents to the Aqency official desi;nated. The Ad~inistrator 
shall include all written co~~ents in the administrative record. 

(d) Cc~putation of time. In computing any period of time 
allowed in these rules, the day of the event from which the 
desianated periort beains to run shall not ~e included. Satur~ays, 
S~ndays and Federal legal holidays shall ~~ ·!ncluded. When a Sta~~~ 
ti~e expires on a Saturday, Sunday or Federal legal holiday, the 
stated time period shall be extended to in~lude the next busi~ess 
day. Any ti~e periods not specified by th~se rules shall be set 
by t~e ?residing Officer. Service on respondent of the initial 
proposed order and other information required by Sl26.l02(b)(4) 
is complete when the return receipt is signed. Service of all 
other pleadings and documents is complete upon mailin9. With the 
exception for respondent for service of the initial proposed 
order and notice reQuired by Sl26.l02CblC4l, five days shall ~e 
added to the time allowed ·by these rules for the f ilinq of a 

. responsive pleading or document where a pleading or document is 
served by mAil. 'iling of a pleading or docu~ent occurs on t~e 
date it i• received by the Hearing Clerk. 

Ce) Service of documents. A certif ieate of service shall 
accompany each document filed or served by the Administrator or 
respondent. Agency counsel and the respondent shall serve c=?ies 
of all filed pleadings upon each other, upon !:l commenters t~ 
the proceedi~g -and upon the Hearinq Clerk. Tne Hearing C:e~~ 
shall serve, with a certlficace of service, c~pies_of a~l s:3:e~e~ts 
or pleadings received f rc~ comme~:~rs, and ser~i=e shall =~ ~!~e 
~y the Hearing Clerk on Agen:y c=~~sel, t~e res?ondent a~~ l~! 
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other commenters. The Hearinq Clerk shall also serve on all 
commenter• the initial complaint and any request for heari~; 
~eceived from respon~ent. !he Hearinq Clerk shall se~ve, ~it~ a 
cer:~!icate o! 9ervice, all or~ers, notices or other d~c~~~n~s 
~ss~e~ ~Y t~e ?~~s~~1~; C!!icer or t~e A~~~~ist~~t~r en Ace~=~ . ~ . 
:~wnsel :o t~e ~rccee~tn;, t!"le res~on~ant and any corrJner.te~! to 
!'~e ;iroi:1?~·~i.:i7. 

(5) ~he A!~i~istrat~r sha:: a:t as Presidi~~ Of!~:er. No 
~erson sr.all serve as a Presiding Of!icer where he has any ~rior 
connection vith the case lncludlnq, without limitation, the 
performance of investL~atLve or prosecut1nq functions. The 
Presiding Of !icer shall conduct hearinQ• as speclf ied by these 
r·.Jles .!:"":.! C'ake a recor.'l.t:lended decision. to the Administrator.· His 
re-:o~-~e!"."!~'! 1'!-:~sion s!".a:: a~~ress oot!"I question~ of fact ai'\d 
law. :~e Presiding Cf!~:er shall ~e assi;ne~ oy t!"le Admlnisttator 
to the ;:>r.,cee~~~; w~:~!~ thirty ~ays after a hearinQ request is 
re~eive= ~y t~e Heari~~ Cler~ ldenti!ied by the Administrator 
f-:>r the ;:irocee·'1:.r-:-; ... 7he Hearing Cler-k shc!ll noti!y t?ie 
A~~in~stfat~r ~x?e~:.t1o~s!1 of receipt of a hearlnQ request. 
~~e Hearlnq Cler~ snall ~e i~ent1f ie~ in the initial notices 
ser.t t~ respon~ent ar.d ;:>ote~tial co~~enters. 

(~! ~~e Pres~~i~; Of!i:er sh~:l cor.sL~~r e3c~ case on t~~ 
basis of the evidence presented. The Pres1~tn; Officer 1s solely 
res;:>onsible f~r preparing an:j transmitting o:~e recom.mende'1 decision 
and or~er in ea~h case to the ~~~inLstrator, unless such de~ision 
and or~er 3re a;reed upon by the parties. In such latter c~se, 
the agreed upon decision and order shall be revie~ed and issued 
as appropriate by the Administrator, and no Presidin9.0fficer 
shall be appointed or, if appointed, he shall have no further 
authority in the proceeding. 

(c) The Presiding Officer is authorized to administe~ 
oaths and issue subpoenas necessary to the conduct of a hearing. 
The Presiding Officer ls authorized to do all other acts and· 
take all -••ures necessary for the maintenance of order and 
for the efflci~nt, fair and impartial adjudication of issues 
arisi~g in proceedings qoverned by these rules. 

Cd) Ex Par:te Communications.· -
( l ,. ~~· parte communication• means any comznunicai: t~n. 

~rttten or oral, rel3:1~~ co t~e merits of the procee1lnq, ~~:~e~~ 
t~e ?resi~ing O!ficer and eit~~r an interested person ou:s~~~ :~e 
A~en~y or t~~ i~tereste1 Agency sta!f, which was not ori~:~a::1 
file~ or st3te1 in t~e a~~i~istrati~e record or in the ne~::-;. _ 
·s..J.:~ cor.-.~unication is r.ot a~ •!.! parce communication• .ll a~: 

1 

·part i.es !"lave rece i ve·d pr io:- ~r it ten not ice of the prcpose~ -=~~.r.._ 
ication and have been Qiven the op~ortunity to-be present and 
participate therein.· 
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(2) •tnterested person outside the A9ency•· includes the 
respondent, any perso~ who tiled written com~ents on th~ ~~cp~sed 
?enalty order, and any attorney of record for those persons. 

(31 ·r~terested Agency staff• ~eans those Agency 
e~?loye.es, ... ~etl"'.ec- te~?orary or per:nanent, ..,l'\o 1T1ay investigate, 
litiQate, or ~~esent evidence, arguments, or the position of t~e 
A~ency i~ t~e hear~nq oefore :he Pres~dinq Officer or who par!i=i
~ated in t~e ~~eparat10~, ~nvestigation or deliberations eoncer~tn; 
the pr~pcsed ~enalty ~r~er-, inc_·.Jding ar:y· EPA employee, contr-ac:or-, 
~f cor.sulta~~ •r.c ma1 ~e ~alled as a witness. 

(4) No interested person outslde the Ageney or member 
of the interested Agency staff shall make, or knowingly cause t' 
be made, to the Presidino Officer an !!. parte communication on 
the merits of the ~roceedin~. 

(5} 7~e Presi~in; Of!icer shall not mak~, or knowir.~ly 
cause to ~e ~ade, to any interested perso~ outside the Agency or 
to any ~e~~er of the interested Agency staff an .!!. parte co~~uni
cat ion on :he ~roceecin;. 

(6) ~he A:~inistrator ~ay re~lace the Presiding Officer 
i~ any ~roceedin; i~ w~ich i: is de~onstrated to th~ Administrator's 
satisfact1on t~at t~e ?residing Officer has engaged in prohibited 
~ parte co~~unica~~~~s to the ~reju~ice o: ~~y participant. 

(7) Whe~ever an ~ earte communication in violation of 
this subpart is receive~ by the Presiding C~ficer or made known. 
to the Presidi~g ~!!icer, the Presiding Officer shall immeciate:y 
notify all pa~ties or commenters in the hearing of tne circum
stances and suDstance of the communication and may require the 
party or co~~enter who m~de the communication or caused it to ~~ 
made, or the party or co~menter whose representative made the 
communication or caused it to be made, to the extent consistent 
with justice a·nd the policies of the CWA, to show cause why th3t 
party's or com~enter's claim or interest in the proceedings 
should not. b4f. dismissed, denied, disregarded, or otheri.tise 
a~versely affected on account of such violation~ 

. Ct) ·The prohibitions of this paragraph apply upon 
designation of the Presidina Officer and terminate on the date ~~ 
final Agency· ac:t i o~. 

§126.104 Cc=~~tu~itv for H~ari~g 

(al Wit~in 30 ~ays after recei?t of t~e notice set f=r~~ 
1~ §126.102(~), :~e res~cnde~t ~ay re~~est a hearing an~ ~af 
~r~vide w~i::en c~~~e~:s on the prc?osed ad~i~istrative pe~3:~·1 
c~~er. ~es?c~~ent ~~s~ re~~est 3 he3ri~g i~ writing. Th~ req·.~s: 
~~st specify :~e fa::~al an~ !egal issues whi:h are -in dis?~~~ 
an~ t~e s~ecif1~ fact~al and legal grounds for the respondent's 
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~e!ense. Any and all snecific ~lle~ation; ~ot res~onded t~ ~, =~e 
~es~ondent or a com~en:e~ shall ~e deemed ad~lt:e~. 

,_, 7~~ r~s;:-~~-= s~3:: :e ~e~~e~ == ~!ve wa~~ed :•e =~=~: 
:~ a ~~~~~~; ~~ ~-e r~s;o~~e~: ~=es n=: s~~~~= t~e re~~es: =~ ~~~ 
H~ar~n~ c:er~ ~e9~;na:ed. Res~cn~ent'9 req~est ~~St b~ l~ ~r1:~~; 
~~~ re:e~~e~ ~Y t~e Hea=~~~ C~er~ ~o :ater t~an JJ d~ys 
=es;=~~e-: re:e~ves ~~e ~r:;:s~~ or~er. ~~r ~=o~ :a~se 
?res~~~~; :!!~:er ~a1 ;ra~: ! ~ear~~~ ~! =~e =es?o~de~: 
d :a~'! =-~~·~es-:. 

S ··--· ·--.. •• - =it 

Cc> £x~ept as provided in Sl26.104(fl, t~e Presiding Offic~r 
s~all ~=~~~~l/ s:~e~~:e all hea~~n~s and prov1~e reasona~le not~:~ 
of t~e sc~edule to.a:l parties and coft\r.\enters. The Presi~inq 
Officer ~ay ~rant any delays or eon:1nuanee~ necessary or desira~le 
to res::~e :~e :ase !a~rly !:r ~ood cause s~cwn. 

: ~ ' · ·:;:: = ""! 3 ! :. ~ ~ :. ~ :;- o ! ; = o .:! c a :.; s e = y t h e ? res i. d i n.~ C f f 1. c e C' , 

a res~c~~e~~ ~~o ~as re~~es:ed a hear~n~ ~ay a~end the S?eeif ica
::.~~ ~! :~e ~~s~es l"'! ~:s~~=e a~~ t~e :ro~n~s for defense not 
:3:e= :~a~ ~: ~a1s :e!:=~ :~e sc~e~~:e. ~ate of t~e hear~ng. 

'.e! 7he ?res:.~:.~: :!!i:er s~all ~:.ve wri~ten nctlce ~! ar 
~ear:.~; c~ :e ~e!~ ~n~er :~ese r~les :o a~·· ~erson who co~~en:~ 
c~ t~e ~r~~cs@~ a~~~n~stra:Lve ~e"'!al:y er~ - -~~er Sl26.:s:·: 
:~~s ~==:.~e s~a!! s~e~:.!1 a ~eas=nd~~e ti~~ ~~:.or to the ~e~r~~; 
within which the.c~~~~nter ~ay reaues~ an -==~rt~~ity to ~e ~ear1 
~~~ :o ~r~se"~ evidence or to ~a~e ~~~~ent3 ~~ any such he~r~~~. 
:~e "'!~::.ce s•3!l recu1re t~at a~y sue~ rec~~5: speci.fy. ~~e ~!:~s 
:r :.ss~es w~:.c~ e~e co~~enter wi.snes t~ adc:ess. 

Cf) Su~~ary deter~inations. 

<l> Any party in a hearinQ to be held under these 
rules ~ay move, with or without supportinQ af!idavits and 
briefs, for a summary determination upon any ~f the issues ~e~~~ 
adJudicated, on the basis that t~ere is no genuine issue oE 
!!laterial fact for determination. The l"Otion shall be sec"Je~ .. ~on 
each other p•rticipant an~ filed ~ith the Presi~ina Officer ~~ 
least 20 days before the date set tor the hearin9, exce~t t~~~ 
up~n leave qranted for ~ood cause shown, the ~~tion may oe !~:e~ 
at any time before the close of the hearing. 

! 2) · A~y 6ther ~arty ~ay file and s~rve a res~~-s~ 
·-:~'! ~o~i;~ =~·a ccu~te~-::-::..-:n !:?:" su~~3~r'/ je':'!r~:.:ia~L'Jn, ··~-:~ .-
........ , ~"'"S .... t: Se'"''l ... ,,. ··-'ess "'·c· cc,,.,.ent S ...... o~·•le ;5 Se': ::·1 •_-'? 
....... !·- ... : ... •" ... ~ -··· ~ ·---·. -··--~ • . 

?:es~~~~; :!~~=~r. ~~e~ .3 ~cc~o~ !:r sum~ary ~ecer~i~d::~~ 
~3.:!e a~~ s· .. ;';:~:e~, a··~a:-i:;· ~;~csi.-'": t~e.r.i-oc:.~n ':nay n~':. =-~s-: .~:-~ 

~~~e .3lle;3::.:~s o~ ~e~1als ~~: ~~s~ s~~w, ~'l aEf i.~avit ~= ::; 
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other ~ate~ials subject to consideration by the Presidina 
Officer, that there is a genuine issue of material fact for 
determination at the hearing. 

f3l A!!~~avits sha!.l be r,1ade on personal knowledce,. 
setting fortn f3=ts and showing that the aff iant is competent to 
testify to the mat~ers stated therein. 

(4) ~o oral argument shall be had on the motions fi!ed 
~r.~er this subpa~t unless the Presidi~g Officer so elects. 
~he Pres1~ing Officer shall rule on the motion promptly after 
responses to the motion are filed under this subpart. 

CS> If all issues are decided by surrunary determination, 
no hearing shall be held and the Presiding Officer shall prepare 
a recor.'UT'ended decision under Sl26.ll0. If summary determination 
is denied or if partial su~~ary deter~inatlon is granted, the · 
Presiding Cff icer shall issue a statement of findinqs and reasons 
available to the public at the ti~e of is~uance by the Presiding 

.Officer, and the hearinq shall proceed on the remaining issues. 

C6) After receipt of all ?leadings, the Presiding 
Officer may grant or deny any motion, order a continuance to 
allow additional affidavits or other information to be obtained, 
or make such other order as is ju~t and pro~er. 

Cg> Default. Once the Presiding Offi=er has been assigned 
pursuant to 5126.lOJ(a), the Pre~iding Offi:er may reco~~end a 
party ~e found in default after motion for failure to file a 
ti~ely response or for failure to appear at a hearing without 
good cause being shown. Any motion for a default order shall 
include a proposed default order, and the alleged default~nq 
party shall have thirty days from .service to reply to the motion. 
The Presiding Officer shall issue his recommended default dec-ision 
solely to the Administrator subject to Sl26.110 of these rules. 
If the Administrator determines that a default has not occ;urred, 
the administrative penalty action shall be returned to the 
Presiding Officer for further proceedings pursuant to these 
rules. I~the Administrator finds a default has occurred, he 
shall iss..- • default order with penalty assessment, if applLcable, 
against th•defaulting party, which order shall constitute final 
agency action for purposes of judicial review. If the Adminis~rator 
determines that a default has occurred, any corrunenter who f Lled 
comments in A timely manner under Sl26.l02(b) may, within 30 1ays 
after the Admi~istrat~r has issued the default order, peti~L~n 
the Administrator to set aside.the default order and Sl26.ll2 
shall appl~ to the Admi~istrat~r's action on the petition. 
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5126.105 Administrative Recor~ 

ca> At any ti~e af~er ~u~li: notice of a proposed penalty 
cr~er is oiven unde~ Sl2~.l02. tne Ad~inis:rat~r s~all ~ake 
a~a::a::e :~e a~~:~:st~~::~e re==r~ a: reas~~a::e t:~es ~=: 
:~s~~::::~ 3-~ ::;~:~: :y a~y ~~:eres:ed :erso~. s~~:ect :o _ 
~r~~:s:;~s :! :3w :es:r:::1n~ t~e P~~~ic ~1sclos~re of conficentiat 
i~!~~~a~~~~. :~~ 

:~ ~a/ r~~so~a=:~ 
sr.al: =e ~~~: a~c 

re=~este~ ~ay ~e re~~1red ~y t~e A~~L~:s:ra:=~ 
~~ar;es ~:r ::?Les. :~e ad~in~str!:~~~ re:=r~ 
~a1~ta•~~~ =1 t~e Hearl~~ C:e:~ a~~ s~~!l 

Cl> Oocu~entation lf1eld notes, inspecci6n reports, 
p~otoera~~s. et~. l re!ie~ on ~y E?A t~ s~~port the violations 
alle~e~ ~n t~e· ~ro~osec pena!:y or~er w~t~ a su~mary of violations, 
:~ a s~~~ary ~as ~een ~re~ared: 

A re::r~ :r s~~~ary :! E?A's c~~su:tat1on ~~t~ ~~e 
S:at~ ~~ w~::~ t~e ~~=~~t~=~s ~c=~rred: 

· 6) Ccf":-e ~ts ~y re~~ondent and/=~ :~e ~~~lie on ~~e 
!.~=1~:ir.; a~y C'~C'.Jes~s ~~C' a r.ear~~r.: 

!~) All. orders or notices of the Presidin; Officer: 

(8) Any motions, submittals or responses of any ·parties 
or com~enters to the proceedin9, includ1n9 pref iled testimony or 
exhibits, i~ any: 

(9) A complete and aee".Jrate recor~ (sound or videot3pe) 
or transcription of the hearing; 

(10) ·Th• final decision and/or order of the Ad~iniscrator 
and t~e reeom~ended decision of the Presidin; Officer: and 

11 ""' A "". "" ""' '::s : .... . Off. ( ) Any ot .. er ... oc".J:T'ents w111c" t .. e . res1 ... 1:"\Q icer-
!i~~s ar~ related :o :~e admi~is:C"ative proee~~-~g. C~pies =~ 
311 rlea~:n;·s ··an~ Ccc·..;:-e~t.S !~:e·~ L!i t~e P:'':Ce'!~l:'\'; S:".a:.! ~~ 
se~v~~ =~ =~~ He3C'~~= ::e~~. 
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Cb) 'Ill• Presidin9 Officer ~ay establish a deadline or 
deadlines for the su~mission of factual or le9al docu~•~ts which 
may be considered as rare of the administrative.record. 

S126.l06 · ~~~~sel 

Ca> A respondent ~r co~~enter ~ay be represented at all 
sta~es of the proceedinQ ~y counsel. After receiving notification 
t~at a respondent or any ~ommenter is repres~nted by counsel, the 
Presidin9 Officer, the A~~inistrator, the respondent and all 
other conanenters shall direct all further cormnunieations to that 
counsel. Respondent and/or co~m•nters shall bear all costs of 
counsel. 

Sl26.l07 · Location of Hearings 

Ca) T~e hearin; shall ~e held at the appropriate EPA office, 
exce~t as provided in subparagraph (b). 

Co> 7he respon~ent or £PA may request in writin9 that the 
hearing be held at a location other than that specified in 
subparaqraph (a). Action on the reauest is at the discretion of 
t~e P~esi~ina O!!icer. 

Sl26.108 Hearina Procedures 

(a) The Presiding Officer s~all conduct a fair and impartial 
proceeding in which the parties or co!M'lenters are given a reason
able opportunity to be heard and present evidence. Materials in 
t~e ad~inistrative record under 5126.lOSCa) shall be made available, 
if :-equested, to the partieA and commentec-s prio-r to the hearing. 
For good cause shown by either party or a co~~enter, materials 
in the administrative record under Sl26.105(a) may be supplemented 
at or after the hearinq. 

Cb) At th• hearinQ·, the Administrator: shall be represented 
~Y counsel. · 

. (c) 'Ille Presiding Officer rray subpoena witnesses and issue 
subpoenas •1•• tecum and !.!!, test if icandum pursuant to t.he 
p:-ovision• o the CWA. / · 

Cd) The respondent ~ay not challenge in an adrninistr~tiv~ 
proceeding, under these pc-ocedures, any final Agency action, 

·including any final per~it, for which judicial ~eview was 
available under Section· 509C~> of the Clean Water Act. 

(e) Ou~ing the hea~i~g. an au~~orized representative of ~~e 
A~~inistrato:- may surn~a~i~e t~e basi• for the proposed adrninistta
tive order and shall be the !irst party to make a presentation at 

·the nearing. The adrninistC'ative record shall be admitted into 
evidence. ~~· respondent has the righe to eKa~ine, and to respond 
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to the ad.111nlstrat1ve record. The respondent may offer int~ 
evidence the resp~nse to the administrative rec~rd and any facts, 
statements, explanatio~s, documents, testi~ony, or ot~er exc~l~a
~~ry items vhieh ~ear o~ any a??ropriate iss~es. T~e P~esi~i~; 
~~f ~~er ~~! r~~~i~e the a~t~e~ti:a:io~ cf any wr~t:en ex~L~Lt ~~ 
state~e~~. 

(fl All ~ire~t an1 re~uttal testi~ony s~all ~e su~~i::ed 
~n wr~tten !o~~, unless u~~n motion and ~~od c~use shown, t~~ 
?~es~~!1~ ~!!i=~~ ~et~~l~es ~~~: ~ral ~~ese~ta~ion of t~~ 
te9~l~~~/ ~~ any ~art1c~!ar fact will materially assist in the 
e!f 1clent identification or cl•rif ication of the issues. The 
respond~nt and the Administrator shall be afforded a rlqht of 
cross-examination after introduction by a witness of his written 
test1~ony. Cross-examinatl~n will be all~wed both on the written 
s:ate~e~t of a witness an~ his ~ral testimony. The Presiding 
S!!~:e~ ~a: li~it t~e sc~~e or extent of c~~ss-exaMlnatlon and 
tr.e n~~=er o~ wit~esses in the interests cf )ustlee and conduct
~n~ a reasc~a~l; ex~~~1~1ous proceeding. No cro~s-examination 
!~~!! ~~ a!!~we~ o~ ~~es:ic~s c! law or reqar~ing matters thdt 
are ~~t i~:r~~~~~1 ~~t~ e~i~e~ce nor ot~e~1se subj~ct to challenge 
l~ a near1~~ un~er t~is s~~part. So A?ency witnesses sh~ll be 
required to testi~y or ~e ~a~e ~vailable for cross-examination 
en t~e ~3tters ~escr1=d! in t~e prior sentence. 

';' At t~e :!~s~ ~! t~@ ~~S?~~~e~t·s ~ese~t~tion ~~ 
•vidence, tne ~res,ding Off1~cr may allow t~e·introduction 
cf re~uttal evidence. 7he Presiding Off ice~ may allow the 
respondent to respo~d t~ any s~=~ re~~tt3l ~~idence su~mit:~~. 

(h) :onunenters who commented within the timeframe of 
Sl26.102(b), and who filed a reques~ to participa~e under 
5~26.l04Ce) on the facts or issues specified in the request to 
participate, shall have a ri;ht to be heard and to present 
witnesses at the hearing held under these rules. ·However, 
eonunenters shall not have the right of cross examination, nor 
shall commenters be allowed to intervene as parties to th~ 
proceeding. 

(i) la- receiving evidence, the Presidin9 O~ficer is not 
bound by •trlct" rules of evidence. The Presiding Officer shall 
admit all evidence vhieh is not irrelevant, im.material, unduly 
repetitious ~r of. little ~robative value, exce~t t~at evide~=~ 
relating to settlement which would be excluded in·the Fe~er3l 
c~ur~s un~er RUla 408 of t~e Federal Rules of Evidence is n~t 
3~~issi~l~. !~ drafti~~ t~e re~o~~end~d decisL~n, t~e P~~s~~1~1 
Cf!i:e~ s~a:l dete~ine tne weight to ~e accor1ed t~~ e~~~~~=~· 

(j) ~~e ?~esiji~; C~·fic~.r ~3Y t3~e official n~tice. ~~ 
~~tters ju!icial:y not~:e1 i~ t~e Fe~er~l c~urts, cf ot~er 
f~cts withi~ the specialize1 knowledge and· experience of. t~e 
Age~cy, and of matte~s that are not ·reasonably i~ dispute an1 are 
commonly known in the eommu_nity or are ascertainable from readily 
available sources of known accuracy. Prior to taking no~ice of a ·· 
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matter, th• PresidinQ Officer shall give the Administrator and 
the respondent an opportunity to show why notice should not be 
taken. In-· •ny case i.n ..,hi ch notice is taken and his recommended 
decision i• based in ~art upon this notice, the Presiding Officer 
shall place a written statement of the matters as to which notice 
was ta~en in t~e record. 

(k) After all evidence has been presented, the Presiding 
Officer may allow any participant to ~resent argument on any 
relevant iss~e specified in the request for hearing or in comments 
sub~itted p~ior to the hearing. Any participant may submit a 
•ritten statement for consideration by the Presiding Officer. 
The Presiding Officer shall specify a deadline f~r s~bmission of 
the statement. If the statement is not received within the time 
prescribed, the Presiding Off ic:er may render a recommended 
decision in accordance with 5126.110, without considering that 
statement. The Presiding Officer may also require the Administrator 
and.th~ res~ondent to submit proposed findings of fact and 
concl~sions of law and m9y specify a deadline for submissio~ of 
these materials. · 

5126.109 Record of Hearing 

The Presiding Officer shall cause a tape recording, written 
transcri?t or other permanent, verbatim recryrd of th• hearing to 
be ~ade, which shall ~e included in the adr.~nistrative record, 
and shall, upon written requP~t, be made av1ilable, for inspection 
or copying, to the respondent or any interested person, subject 
to provisions of law restricting the public disclosure of conf i
de~tial information. Any party or commenter making a request 
shall be required to pay reasonable charges for copies unless the 
party or commenter can show the cost is unduly burdensome. 

5126.110 Recommended Decision of Presiding Officer 

(a) Within a reasonable time following the close of the 
hearing and receipt of any statements following the hearing, the 
Presiding Officer shall forvard a recommended decision which 
shall incl\ld• a written statement of reasons for the decision 
and any·pe1Mlty assessment to the Administrator. The decision 
shall recOll9end that the Administrator withdraw, issue, or modify 
and issue tb• proposed penalty order. The recommended decision 
shall be based on a preponderance of th• evidence in the adminis
trative record and shall take into accow~t the penalty assessment 
factors specified in Section 309(9)(3) of the CWA. The Presiding 
Officer also ·shall make available to the Administrator for review 
the co~ple~e ad~inistrati~e record. 

/ -·- I 

c.~--' l 
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(b) The Presi~ing Offi:er provides a recom.~ended decision 
solely t~ the Administrator. Th~ Presiding O!f icer shall i~cluce 
t~~ reco~~ende~ ~e~islon in t~e a~~inistr3:ive re~~r~ an~ shall 
~a~~ i~ ~~aL:a=:~ ~' t~~ ~arties t~ t~e ~r~cee~~~; at :~e ti~e 
t~e A~~~~~stra~~r·s ~ec1s~o~ is release~ ~ursuant to Sl26.lll. 
T!'le ?res~~~~; :!f:.~er's re.:~::-.. ~e~~e~ decisi..:>n Cll shall ~~t ~eco~e 
~ar: ~! :~e a~~:.~!stra:!~e rec:r~ J~:i! :~e A~~Lni.strat~r·s !:.nal 
~e~:.s1~r". is t"e:ease~ a~~ '2i s~a:: no'! :>e ~~e ;>revio~s:y .l'.'.11.la:!e 
exc~;c t~ :~e A~~:~1s~ra~~r. 

(c) ~ e.u·te Cor.-.. "":":~nica:i.ons. T~e r.ules a~plicable t.:> 
Presidina Officers under S126.10J(d) regardinq !.!. parte com.~u~i
catio~s are aiso app!~cable to the Administrator and to any 
other p~rson who advises t~e Admin1strato~ on the decision or 
t~e or~e~. Cc~~unicat1ons between the Administrator and the 
? t" e s l ~ :. ~ ; : ! ! ~ = e t" ~ ~ !'l 'j t co ·n s t i t '.J t e ~ Ea r '! e .: o r.'..:%1 :Jn i ca t !. on s . 

'a: ~:.:~~~ ~ reas~na~le ti~e f~ll~w:.~~ receipt of the 
?res•·~:.~'; C!!;.:-er's recor.-J!'len~ej c!ecision; the i\dmlnistr.st·.Jr s :ill 
.wit~~r~~. ~ss~e. or ~~~i~y anj ~ssJe t~e ~ropos~d or1er. The 
Admi~~;'!r!t~r·s ~e~i;io~ sna!l ~e ~asP.c! on a ?re?Onderence ~f t 
ev~de~ce ~n the ad~1n1st~ativ@ rec~r1, sha!~ ~ake into acco~~t 
~~e ~e~a:~/ !3c:~rs ;~t ~~t :~ Se~:~~~ 309': 1 3) of the Cle.s~ 
~ater Ac~, s~all ~e i~ writin~, shall inclu~~ a clear and concise 
state~ent o! r~asons, and shall include any .!inal or1er. The 
"~~inistrat~~·s ~ecisi~n snall cor.st~tute !~~al agency acti'jn f~r 
~~r?~ses cE JJdic1al review. 

(b) The Administrator shall provide written notice of the 
issuance, modification and issuance, or withdrawal ~f the prop~sed 
order to the respondent and ev·e'f:"'/ person vh·o submit~ed vritten 
comments.on the proposed order. 

Cc> T~e decision shall include a state~ent of the right to 
judicial review and of the procedures and deadlines for ootainin~ 
Judicial review. 

(d) Por appeal purposes·, if a hearing is held under these 
rule~, th• date of issuance or withdrawal of an or~er oy the 
Administrator shall occur on the date of mailinQ of the 
Ad~i~istrator's orde~, referenced in Sl26.lll(b), 'to respon~en~. 
The notice shall.~e s~nt t~ res?ondent by certified mail, ret~t"~ 
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receipt requested. T~e Ad~inistrator shall provide notice of t~e 
decision to all persons who su~mitted co~ments. 

Cel If no hearing is rec~ested or held u~der 5126.108, the 
A=:ri!"listratot" shall consider tne entire record, including any -
co~~ents received, and shall issue an order, if appropriate, by 
sencing the order to the respc~de~~ by eert1f ied mail, return 
re-ceiot requestec. The Ad~in1s:rator shall provide notice o! t~e 
decision to all nersons who su~~itted comments. The date of 
~ai!ino of the order shall consti~ute final Aqency action for. 
;~:~oses of Judicial review. The order ~hall also note the right 
of a prior com~enter to petition for a he~ring pursuant to 5126.112 
if no hearing was oreviously neld and that such petition shall be 
!i:ed with the Hearing Clerk for trans~ittal to the Administrator. 
Prior to issuance of the order when no hearinq is held, the 
Ad~inistrator or his Meleaatee may request additional information 
on s~ec~!ied issues e~~~ t~e pa~ticipants in whatever form the 
Ad~~nis:rator designates, ;~vine all participants a f~ir 
op;Jort·.J~ity to respond. -:'~e A~~inistratc:r shall inclu·de this 
a~citional infor~ation in t~e a~~inistrative record. 

Sl26.ll2 Petitions to Set Aside an Order 

If r.o ~earinc is ~eld ~ef~re issuance o~ an order, any 
cc~~ente:- who filed cornnie:i:s'in a ti~ely r.'~:"'.ner under 5126.1':2 1 :,~ 
~a:·, wit~i~ 30 ~ays af:er ~~e A~~~r.istrato~ ~3S issued an or~e~ 
~n:e~ 5126.lll(e>, petition the Acministra:~r· to set aside the 
cr~er and to provide a hearina on the penal~y. The Administrator 
shall set aside the or~er and ~rovida a hea:-·Lng 1n accordance 
wi:h these r~les if the ~vi~ence ?resented by the commenter/ 
~etitioner is material an1 was not considered when the assessment 
order was issued. If th& Administrator denies a hearing, ha 
shall provide notice to the co~~enter/petiti~ner and to the 
respondent and shall publish notice of th• hearing denial in the 
Federal Register, to~ether with his reasons for the denial. 

~126.lll Effective Date of Order 

Any order issued under this su~part shall !::>ecome effect~·.1e 
30 days following its issuance unless an appeal is taken purs~!~~ 
to SectiOft<309(g)(8) of the CWA, or a timely petition for he4r~n~ 
is f iied by a prior co~menter !::>efore the Ad~inistrator. If t~e 
Administrator denies such a petition for a hearing, the o~de~ 
~ecomes final 30 days afte~ t~e denial. 

512~.114 ?3v~e~t of· ?~~3lties Assessed 

P3y~ent o~ civil =e~a::i~s-!i~ally assessed !::>y t~e-
-~ .:! ::- :. n i s t ~a t c r s ~a l l ~ e ~.a ~ e !: ., E ~ t""• a r ~ i n a a ca s h i e r ' s o r = e !' . ~ ~ ~ ~ ~ 
~~e:~, ~aya~le to the ~~::e~ 3t3~es of Ameri:a, in t~e amo~~: 

·' .---· 
0~ .,. 
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assessed, And noting t~e case title and docket nu~oer to t~e 
following •ddress: EPA Hearing Clerk, P.O. Box 360217M, 
P1ttsour9h, Pennsylvania 15251 or to such ocher adcress ~esLcnated 
in t~e final order. Sotice of pay~ent ~use be sent ~Y re~~on~e~t 
~~ :~e ~~d~i~~ ::~~~ !~~ i~::~s~=~ as ~ar: of t~e a~~~~~s::~:~ve .,Q ___ 4 . ... - .. ... . ,,... . . . . . 

'- .... assesse=. 



ENVIAONMENT AL ~CT10M 
AoaHCT 
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A"*Hlff .. I. ~ f. EDvtronmetU•I Protection 
Afeney (EPA). 
AC"nOIC Notiu of 1v1ilabt1Jty. 

,._. .. "-EPA i• malrJna avUJ.ble to 
tbt public • document entitled 
.. Cwdaac:e of EPA ClH1 I Cea Wat• 
Act AdminUtraave P.nalty Procedurn'" 
which wtU provtdt proc:ach&r&I piduce 
In the llNHment of 1dmin11trat1ve 
pen.altitt dHilJ'llled H ClaH I UDdtr. 
Metioa Dl(a). l3 U.S.C. 1311{1)· 
Ii e X'ftW OATI: 'nli1 ,Wdaace 
docwnant wiU bt effective OD Auguat 11. 
1911. 
u DN• To obtain • copy ol the 
pidaace. wnta to: 
Water !aforcement DUvsloa (l.£..t34W). 

Atteatioc: AMtttaAt Enforeemeat" 

CounHI Soudtem Re1ion1 8r1nc:h. 
Ofriu ol Etlforeement_anc! 
Comphanc.e Mon11onn1. 
Etiv1ron1nen11I Protection Aceney. 40't. 
M Street. SW. W11h1n1ton. DC 20480 

111CM """"4Jl IWOMIA note COlrT ACT: 
John w. Lyon. As11111nt £n!orce111e1u 
Counsel. Env1ronm1n11l Protecrton 
A8ency. Telephone 2.0%/475--1177. (f"T'Sl 
47Wt11. 
su..._.MCJtT&•Y .....attMAT'IOIC S.cuon 
314 of the Werer Qu1liry Act of 1981. 
Pub l. 1<»-4. 1ddtd HCllOn l09(J) to th• 
Cl'9n Wtter Act ltht Ac:11 to provide for 
rhe 1ue11men1of1dmtni1tr1t1ve c::iYll 
ptr.1ltit1. The 11111.111 t1tabh1hed two 
c!us11 of 1dmln11trat1ve CY11 ~nalnes. 
Clue I and C!au U. Cl111 I 
•dmrn11tr1t1<Yt CJY1l penalty 1111.eumeata 
ruy not ucud 110.COl per Y1olaaoa. or 
, .. ceed a 1011! amount of W.000.. Cau 
11 UNHment1 cnay not uceed tto.aao 
per d1y for each d1y dunn, which lhe 
v1olat1oa conttnuH. or e•oeed • total 
u1eument of Sl:l.000. Bolh clauft of 
1dzn:c111ranve c1v1l penalllH may be 
111H1td for v1olar1ona a( aecnon lQ't, 

~ JOe 30':". )()8. 311. or 406 of the Act. 
or fpr v1ol1tion1 of any permit CODdJtlon 
or unuretion unp&ecnent1n1 e.ny ol th... 
aec:r1cr1 '" 1 perm11 1uued wider 
S.tr. .. r. 402 by the Adm.uu1tntor c 1 

Stir• or in 1 permit 111ucd uad.n 
1Ktrnr 40t by a Sr1te. 

Th1> nonce ia to 1dvuie tht PQblU of 
lhe ev11i•bwty of ruJdaace wtuc:A the 
Aaenc:y wdJ follow Lii 111uJ.na Cau I 
adaun11\1'1tJve cvu pcalty ordan. The 
l\lldance 11 WT1ttea lD t.ba form of 
NsW&lory unendmenta W1th th• 
1xp.ctaboa that !JlA wtU later aotic:e 
t.bem for propoMd ru.lem&Jana. AA 
inten.m final t\l.Je tu•dula the 11M11meat 
of aa .. u adm.uula-aave peD&ln11 la 
.ieo beiftt publi1had in I.he F....U ....... 
&..M.na... 
AdlltiltUll'alM, 6.n•lfOllllHtllli:J Pro~ ...,. . 

Dair. Auc-t 10. 1•. 
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III.B.2. 

# " -Final Rules of Practice Governing the Administrative Assessment of . 
Class II civil Penalties under the· Clean Water Act," issued June 12, 1990, 
effective July 12, 1990. Published at 55 F.R. 23838 (June 12). Replaces 
the Interim Final Rules dated August 10, 1987. 
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ENVIRONMENTAL PROTECTION 
··NCY 

> 
FR P3rt 22 

l • . '~-3645-'71 

Rules of Practice Go..-ernlng the 
Administrative Assessment of <;lau II 
Clv:c Penallles Under the Clean Water 
Act 

AGENCY: Environmental Protection 
Agency (EPA). 
AGTION: Final rule. 

SUMMARY:. EPA is today promulgating a 
final rule estabiishing procedures for its 
administrative assessment cf Class II 
ch:il penalties under the Clean Water · 
Act (CWA). There have been no 
substantive changes to this rule since it 
w3s issued as an interim final rule. See 
52 FR 30671(August17, 1987). This rule 
p~ovic!es that EPA's administrative 
assessment c~ Class II pena!t:es will be 
pvemed by EPA's Consolidated Rules 
cf Practice for assessing acl.-r.L11istrative 
i: :malties. EPA is taking this action in 
rl:sponse to amendments to the CWA. 
rr.ade by the Water Quality Act of 1987, 
which authorize the Administrator to 
c;ssess acI::!nistrative penalties for 
s;;ecified violati'Jns of the CWA. The 
euthority granted to the Administrator 
~seas admir.istrative penalties was 

I immediately effective on February 
J7, the date the Water Quality Act 

,.,:::s enacted. 
t'ATES: The final rule is effect:.ve July 12. 
1 ~,:m. EPA will use the interim final rule 
f-:r ccnductir.g these proceedings before 
t::e date the final rule becomes effective. 
r:;R FUATH!A INFOAMAnOt4 CONTACT: 
f _,sat: Car; \".'atkins. Office oi 
[.--:forcement and Compliance 
! ;,mitoring (l.E-134W), U.S. 
E::virenmental Protection Agency, 401 M 
Street. SW., Washington. DC 20460, 202- . 
33::-2656. 
£' :PPLEMENTAAV INFORMATION: On 
f1 bruary 4. 1987, section 309 of the 
OVA. 33 U.S.C. 1319. was amended by 
s~ction 314 of the Water Quality Act. 
FJb. L. loo-4, to authorize the 
AJministrator of EPA to assess 
r.Jministrative penalties for violations of 
the CWA. The amt?ndments to section 
3G9 created a new subsection 309(g} 
establishing two classs of administrative 
penalties. which differ with respect to 
r:ocedure and maximum penalty 
e:nounts. 

Class I administrative penalty 
proceedings are not subject to the 
Administrative Procedure Act, 5 U.S.C. 
~54. 556. and authorize a maximum 

'ty of szs.ooo. Notice of the 
I.ability of procedural guidance for 

Class I proceedings was published in the reasonable time for correction before 
Federal Register. See 52 FR 30i30 issuing an administrative penalty order. 
(Aug'Jst 17. 1987). The 30.day comment period after public 

The final procedures promulgated notice is set forth in 40 CFR ZZ.38(d). 
today n;:ip!y only to Class IL Class II Also § 22.38(d) provides that non·par!y 
proceedin~s authorize a maximum commenters can submit late com.-ncr.ts 
penalty of $125.000 And are subject to after showing good cause. A party to t!:e 
the requirements of the Administrative action is not covered by the § 22.38(d) 
Procedure Act. 5 U.S.C. 554, 556. Clast II pro\·ision for submitting cornmerits; 

. prcceedings are similar to party submissions are governed by 40 
dministrati••e pena!ty proceedings CFR ::2.07(b) and 22.15. The Clean 
subject to the Administrative Procedure Water Act imposes strict liability and 
Act under other environmental statutes. does not require the Agency to give 

EPA promulgated Consolidated Rules notice of violations before enforcing the 
of Practice, 40 CFR part 22. governing Act. These administrative penalties are· 
the administrative assessment of .for past violations. Corrective action 
renalties u.,der other statutes will not affect liability. Decause 
administered by EPA. The Consolidated administrative penalty orders usually 
Rules provide a common set of will be based on self-reported permit 
procedural rules for certain ofEPA's violations, the discharger should know 
administrative penalty programs to of the violiltion before t.'ie Agency 
reduce paperwork, inconsistency, and publishes a notice of the complaint 
the burden on persons reg'.ilateJ. See 45 3. Timing of state consultation. One 
FR :!4360 (April 9, 1980). commenter wanted the timing of sta!e 

Because of the similarity of Class II consultation clarified to ensure that 
proceedings to other admi.'listrative state and federal actions are not 
penalty proceedings subject to the initiated simultaneously. The state 
Admir.istrati\•e Procedure Act. EPA ul b h 
concludes that the Consolidated Rules cons tation occurs efore t e Agency 
of Practice should be used as the assesses a Class II civil penalty in a 

final order. 
procedural framework for Class II 4. Evidentiary issues arising at a 
administrative penalty enforcement hearing. One commenter wanted these 
under the CWA. Accordingly, EPA is 
today promulgating a final rule supplemental regulations clarified as to 
providing that the Consolidated Rules admissability and relevance of 
shall govern adjudicatory proceedings evidence. The Presiding Officer follows 
for the assessment of Class II lie existing requirements of 40 CFR 
administrative penalties under section . 22.22 to determine the admissibility of 
309fg) of the CWA. evidence. 

EPA published this rule in interim 5. Participation at a hearing by a 
final form in the Federal Register with a commenter who is not an inten·enor. 
30.day comment period. See 52 FR 30671 One commenter wanted to ensure that a 
(August 17, 198i). The Agency received person who is not a par~ but presents 
a·ix comment letters. Comments fell into evidence at a hearing is subject to cross-
seven areas of concern: . examination. That commenter also 

1. Economic impact on small business. wanted the regulations to state that e 
One commenter wanted the Agency to person who is not a party caMot cross 
perform an economic impact analysis. examine witnesses. Under 40 CFR 
Thia regulation is not considered a 22.38(d), a commenter who is not a party 
major rule by the Agency because it will has no right to cross examine witnesses. 
.not have an annual effect on the Othe!' participation by a commenter is 
economy of $100 million or mote and. governed by 40 CFR 22.22 and 22.JS(d). 
therefore, no regulatory impact analysis Parties may cross examine. See 40 CFR 
is required. The economic effect on most 22.22(b ). 
small businesses is slight. therefore. no 6. Right to trial by j:.:r;. O:ie 
regulatory flexibility analysis is commenter wanted the regulations to 
required. Moreover. this regulation will provide for a trial by jury on the issue of 
'have no effect at all on small businesses- liability for administrative pena1ties. 
that comply with the Clean Water Act. There is no right to a jury trial on the 

2. Public notice of complaints. One Issue of liability in an administrative 
commenter asked that the standard proceeding. Atlas Roofing Co .. Inc. v. 
public comment period be 30'days. that ·Occupational Safety and Health RevieW 
non-party commenters be allowed to Commission. 430 U.S. 442 (19i7). Accord 
submit late comments only when the Tull v. U.S., 412 U.S. 481, 418 n.4 (198i). 
commenter shows good cause. and that The purpose of the administrative 
the Agency provide for late submission penalty authority is to expedite 
by parties to the enforcement action. . . enforcement in straightforward cases in 
Another commenter wanted the Agency . ·~which violation. are clearly documented 
to give notice of a violation and a · · ·and are unlikely to be contested by a 
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violator. The Consolidated Rules or 
· Practice and thi1 tupplemental rule 

provide adequate due procesa 
protections for respondenta. 

7. Criteria for auessing a penalty. 
Three commenters wanted specific 
criteria for detenninina a proposed 
penalty amount .. The criteria are stated 
in section 309{g)(3J of the Clean Watc'r 
Act. 33 U.S.C. 1319(g)(3). EPA has not 
issued specific guidelines under the 
Clean Water Act for calculating 
administrative penalties for . 
adjudicatory hearings. The Agency 
issued guidance for calculating a 
settlement penalty amount on August 28. 
1987. The Uniform Civil Penalty Policy, 
issued February 16. 1981, provides a 
general framework for detennining 
administrative penalties. See 40 (;FR 
22.14(c). 

Statutory Requitemeatl 

Under section 309(g) of the CW A, the 
Administrator assesses a Class ll 
penalty by a final order after 
opportunity for a hearing on the record. 
Under aection 309(g). the Administrator 
also must consult with the State in 
which the violation occurs before 
assessing the penalty. 

Under section 309(g), the 
Administrator must provide public 
notice and reasonable opportunity to 
comment upon the complaint. The 
section provides that. if a hearing on the 
complaint is conducted, the 
Administrator shall give any citizen who 
commented on the complaint notice of 
the hearing. and a reasonable 
opportunity to be heard and to present 
evidence at the hearing. The section 
further provides th11t the Administrator 
shall give any person who comments on 
a complaint notice of the order 
assessing a penalty. 

Under section 309(g), if no hearing ie 
held. any person who commented on the· 
complaint may petition the 
Administrator to set aside the order and 
to provide a hearing on the complaint. In 
addition. aection 309(g) provides that the 
Administrator must eet aside the order 
and provide a hearing if the 
Administrator determines that the 
evidence presented by the petitioner is 
material and was not considered in the 

· issuance of the order. Under section 
309(8), if the Administrator denies a 
hearing. th@ Administrator shall provide 
lo the petitioner. and publish in the 
Federal Register, notice of and the 
reasons for the denial. 

Section 309(g) did not change the 
procedures for issuing and enforcing 
administrative compliance orders under 
other subsections of section 309. See 
section 309(8)(11). Accordingly, the rule 
promulgated today does not apply to or 

' ___ .., 

change the procedure• ror isaulng or 
enforcing compliance orders issued by 
EPA under, for example, section 309{a) 
oftheCWA. 

Consolidated Rules or Practica 
EPA concludes that the Administrator 

may use the Consolidated Rules of 
Practice, 40 CFR part 22. to assess Class 
U penalties under section 309{8} of the 
CW A. The Consolidated Rules were 
developed ror administrative penalty 
actions like these that are subject to the 
Administrative Procedure Act. 

Under the Consolidated Rules. as 
supplemented by thia final rule, ·EPA 
will assess Class U penalties by a. final 
order after opportunity for a bearing on 
the record. Before issuing an order, EPA 
will give written notice to the person to 
be assessed the civil penalty by films 
and service of a proposed order and 
compla.int under the Consolidated Rules. 
Under 40 CFR 22.15. the complaint will 
include a notice of the respondent'• right 
to request. within 20 days, a hearing on 
the complainL 

EPA will provide public notice and 
reasonable opportunity to comment on 
the complaint under the Consolidated 
Rules. U EPA conducts a hearing on the 
complaint. EPA shall provide to any 
person who commented on the 
complaint a copy of the notice of hearing 
required by 40 CFR 22.21(b). and a copy 
of any final order assessing a penalty. 
Commenter& who wish to participate at 
a hearing may be heard and present 
evidence without right of cross 
examination or may move formally to 
intervene under 40 CFR 22.11. If no 
hearing is held. persons who commented 
on the complaint may petition to have 
the order set aside and to have a hearing 
on the complaint. 

This final rule is effective 30 days 
after publication in the Federal Register. 
The Consolidated Rules of Practice and 
the interim final rule will govern 
proceedings for the assessment of Class 
II administrative penalties under the • 
CW A for which a complaint ls filed 
before the effective date of this final 
rule. 

The final rule affirms that actions of 
the Administrator for which judicial 
review could have been obtained under 
section 509(b){1) of the CWA (for 
example, issuance of a waste water 
discharge permit) will not be subject to 
review in a Class U penalty assessment 
proceeding. The final rule makes clear 
that a person who ia not a party to a . 
penalty assessment proceeding may 
nevertheless comment on a complaint 
and petition for a hearing. The rule 
requires that these persons file written 
comments with the regional hearing · 
clerk and serve a copy of the comments . 

upon each party. The rule co •. • •t.at 
a person wishing to intervene as 
party in a ClaSI U penalty procet!\.. ., 
may. move for leave to intervene under 
the Consolidated Rules. 

Rqulatcny Fte~billty Ad 

Under the Regulatory Flexibility Act. ~ 
U.S.C. 601-612. whenever an asency is 
required to publish a general notice or 
rulemaking for any proposed or final 
rule, it must prepare and make available 
for public comment. a regulatory 
flexibility analysis that describes the 
impact of the rule on small entities. i.e .. 
small business. small orsanizations. and 
small sovemmental jurisdictions. The 
Administrator may certify that the rule 
will not have a 1ignificant economic 
impact on a substantial number of small 
entities. 

This regulation will impose no 
significant costs on any small entities. 
The overall economic impact on small 
entities is slight. Accordingly. I hereby 
certify that this proposed regulation will 
not have a significant impact on a . 
substantial number of small entities. 
This regulation does not require a 
regulatory flexibility analysis. 

Executive Order 12291 

Under Executive Order 12291. EPA 
must judge whether a regulation is major 
and. therefore, subject to the 
requirement of a Regulatory Impact 
Analysis. Major rules are those which 
impose a cost on. the economy of$100 
million or more annually or have certain 
other economic impacta. The Agency 
has detennined that this proposed rule 
does not meet the criteria of a major rule 
set forth in section l(b) of the EXecutive 
Order. The Agency submitted this 
regulation to the Office of Management 
and Budget for review as required by 

·Executive Order 12291. 

Paperwork Reduction Ad 

Under the Paperwork Reduction Act. 
EPA must submit all information 
collections to the Office of Management 
and Budget for approval. As the present 
rule contains no information collection 
requirements, this stipulation does not 
apply. 

Dated: May 30. 1990. 
William I(. Reilly. 
Administrate~ 

Accordingly, the interim final rule 
amending 40 CFR part 22. published·· · 
52 FR 30671 (August 17, 1987) is ado 
as a final rule with the following 
changes: . 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

MEMORANDUM 

OFFICE OF 
ENFORCEMENT AND 

COMPLIANCE MONITORING 

SUBJECT: Final Rule for Administrative Assessment of Class II 
Civil Penalties, 40 CFR Part 22 

FROM: Patricia Chorrl.J--
OE-Water Intern 

TO: OE-Water Attorneys 
Regional Counsels, Regions I-X 

Attached is the final rule governing administrative 

assessment of Class II penalties. The rule was issued June 12, 

1990 and becomes effective July 121 1990. Please contact Susan 

Cary Watkins at (703) 768-2950 for further information. 

Printed on Recycied Paper 
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PART 22~0NSOUDATED RULES OF 
PRACTICE GOVERNING THE 
ADMJHISTRATlVE ASSESSMENT OF 
CIVIL PENALTIES AND THE . 

'

VOCATION OR SUSPENSION Of 
RMITS 

•. The authority citation for part 2Z i• 
revised IO read as followa: 

Autlloritr. 15 U.S.C. sec. zat5: a t1.S.C. 
aece. 7545 end 760!; T U.S.C. ftC9 136(f} and 
13U[m): 33 U.S.C. MCS. U&t, 1319(8). 1-115, and 
1418; 42. U.S.C. aeca. 891%. 8928. and ll!n(e} 
and 6992{d}. 

2. Section 2:.38 is revised to read as 
f')Uowr. 

§ ll.38 Supplemental ndu of pr9dlce 
go'19mlng tM mdnalnlstntlve .......,,.,t 
of C1au n penaltlH under.,,. Clean w.
Act. 

{a J Scope of tlle!Je 1upp/emental rule1. 
These supplemental rules of practice 
shall govern, In conjunction with the · 
preceding Consolidated Rules of 
Practice (40 CFR part 22}. administrative 
proceedings for the asaessment of any 
Class ll civil penalty under section 
309(g) of the Clean Water Act (33 U.S.C. 
1319(g)). 

(b) Consultalion witlut/zt1'S. The 
Administrator will consult with the state 

in which the allqed violation OC£Ura 

beCore iaa&&inl a fin.al order aaee91ina • 
Clasa U civil penalty. 

(c} Public. notice. Before issWng a C'mal 
order aaseHing a Claas ll civil penalty, 
the AdministratM wiU provide imblic 
notice of the complainL 

( d) Comment by a person who is not a 
party. A peaon not a party to aha Clau 
ll proceeding who wiabea to comment 
upon a complaint awat file wriUen 
commenla with the Re8kmal HeariJla 
Clerk within 30 daya after public notice 
of the complaint and Hne a eepy of the 
comments upon each party. For sood . 
cause lhown the Administrator. U.. 
Regjonal Admimatrator. or the Presidina 
Officer. aa appropriate. may accept late 
commentl. Tha Admin&stralor will aiYe 
any person who c:onuunta on a 
complaint notice of any hearing and 
notice of the final order uaeaaing a 
penalty. Although commenter• may be 
heard and present evidence at any 
hffring held under ledion 309{g) ol the 
Act. commenters shall Dot be accorded 
party status with right of crosa 
examination. unless they formally move 
to interventt and are sranted pm1J 
statua under I 22.11. 

(e} Adminislrativtt prwedure and 
judicial review. Action of the 

Administrator for which rniew could 
have been obtained under section. 
509(b)(1) of the Ac:t 1ball not be subject 
to review in an administrative 
proceeding Car tlle aueament of CJasa 
II civil penalty under section 309(g). 

(f) Petitions to set aside an order and 
to provide a hearing. u no hearing on 
the complaint ia held befon fnuance of 
an order asses9ing a Class U civU 
penall'y. any person wh& commented on 
the complaint may petition the 
Administrator. within 30 days after 
issuance of the crder. to aet aside the 
order and to provide a hearing on the 
complaint. If the evidence presented by 
the petitioner in support of the petition 
is material and was not considered in 
the Issuance ofthe'order. the 
Administrator will immediately set 
aside the order and provide a hearing in 
accordance with the Consolidated Rules 
of Practice and these au.pplemental rules 
of practice. Ir the Administrator denies a 
hearing under section 309(s)(4J(C} of the 
Act. the Administrator will provide to 
the petitioner. and publiAh in the Federal 
Register. notice of and the reasons for 
the denial 
[FR Doc. ~13347 Filed&-11-80; &"5am) 
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III.B.3. 

"Relationship of Section309(a) Compliance Orders to Section 309(g) 
Administrative Penalty Proceedin~s", distributed August 28, 1987. Includes 
transmittal memorandum covering items III .B. 3 through 11, _this Compendium. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

AUG 2 8 1987 

MEMORANDUM 

SUBJECT: Guidance Documents and Deleqations Eor Implementation 
of Administr3tive Penalty ;uth0rities Contained in 
1987 Clean Water ~ct A~end~ents 

F?0~'1: ;_3·..,r1~r.ce J. r.!nse:; LJl.¥\St¥--
.\ssistant: ,\,~:"'ini.; ...... ,t·)r 

for Water 

~homas L •. ~".!a1t1s, Jr. /~/. ~ 
Assistant ~d~inistra~or for/Enforcement 

and Compliance Monitoring( 

TO: ~ater Divisi·Jn nir~ct~rs, Reaions I-X 
Regional C~un~els, Reqions r-X 
Environm~ntal 3ervices Division ~~rectors 

Reqions rrr, VI 
Assistant Regional Administrator •)r. Policy and 

'.'ianagemen t, .Reg ion VI I 

Attached are final quidance documents ~nd delegations 
necessary for implementation of the new administrative penalty 
authorities contained in the 1987 amendments to the Clean Water 
Act. You were ient copies of the procedural rules for tlass r 
and Class II proceedings on Auqust 12. Notices eor these 
procedural rules were also nublished in the Federal Register on 
August 17. C~pies of the Federal Register documents are 
enclosed for your reference. 

This new a~ministrative penalty authority provides the Agency 
with the opportunity to significantly increase the effectiveness 
of its Water Quality Enforcement program. We are fully committed 
to extensive use of administrative penalties and urge the Regions 
to quickly get the necessary ~rocesses and redelegations in place 
for prompt use of this authority. Headquarters off ices ~iil make 
every effort to ~uppo~t the Regions in the use of this enforcem~nt 
mechanism and to resolve any problems which may develop during 
~he initial i~piernentation. The Regions should i~mediately ~roceed 
to develop wtitten· redelegations where the Regional Administrator 
wishes to redPlegate so~e or all of these authorities. 
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With the issuance of these materials, t~e ~eqions 3re now 
in a ~ositio~ to h~~i~ ~5i'1; 3~~inistrative ,enalty authority 
<5 1Jt>j~~t ':') ':.·.~ ~·~:...,~3':.:-'."'s 3~~ ~~.'i·~~·_i~:-':.~rs ,:·)~:.irr~.,c~ 35 
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~s fol lc·"'s: 

:1; 
s-

L Relati0nshi9 •1f S~-:t.t-;11 309'..l) .:ol"plL1:"\c~ Or·ierc; t') 3~ction 
30.9(']) AdministrH.i-. .. ~ ?~nllty ?r0c~ecHnqs. 

2. ~·.li·~1~-::~ :~ :~·» :;:-.: ···.:-0.-.; ·1~ t'1 ·,;1':.':'r .-\\'."t .~~r"li.nistr.1ti·1~, 

Ci·1il ,1.,-: ':!"'i:"":i'"!.ll :::-:::.,!'":·.?-·!~t ?•..>""~·!i~s. 

4. G1.li.<!.1nc•! 0n .... l1L-- .. ·.'~t·'::.~;" tn ::r.f·;,,.~~:n~rit . .\cti0ns un1~c

th~ Cl~an W~t~r ;~~~ 

s. 

f;. Gui(!.lnc~ ·rn ::f:~·:t :f :->~1~ ·.·:p:.-~r \..:t \::-:en!!"'1·~nt "i.·lil 
Pe n .3 l t / \ :; ·; • ~ s 5 r. ~ n t L .3 n · j u a') ~ • 

7. Addendum to the Clean Water ~ct Civil P~nalty Policy for 
Administrative Penaltids. 

8. Guidance on Notice to Public ~nd Commenters in Clean Wate·r 
Act Class II Administrativ@ Penalty Proceedings. 

9. Guidance Regarding Region3l 3nj Headqu~tt~rs ~oor1i.nati0n on 
Proposed and Final .\.~r.tini.st~.3tive ?enalty Ordi:rs on Consent 
under New Enforc~~~nt Authorities of th~ ~ater Qualit1 ~ct 
of 1987. 

10. Model Forms for ~~mi.nistrative Penalty Proceedings. 

- Sample L~tter ~~ :~~ply ~it~ 3t1t~ ~~~sult~tion Re1uir~~~nt 
.J:i ?r-o?•):iit:?•! .·~:1.;.; • ;!"' :r .l.~~i.nis>:=-=:t:i·;-=: ?~nal':'f 

- i:' rJ c !"l J F L ~ t t ·.? r ~ ') ~ · :> .., ~ <:~ r: ~ -:? ~ t C ·J •1 e c i. n r; ".: ~ '."! ~ l a i. n t 
fvr Cl.'\ss T :)=- •• :. • .i·~i."1i.;':.r-'it~·1~ ?•;;::13.l':./ (~;PDES '/i0lati.0n5) 



- 3 -

- Form of Letter to Respondent Covering Complaint 
for Class I or II Administrative Penalty (Dredge.or Fill 
Violati9ns) 

f0rm of Complaint in ~r0ce~ding to Assess Cl3SS I or II 
Admini5trative ?en3lty (~PDES Violations) 

- form of Complaint in ?roc~eding to Assess Class I or II 
Administr3tiv~ Penalty (Dredge or Fill Viol3tio~s) 

- for11 "Jf Federal Regist"r "htice 0f Pro9osed AdministrHiv~ 
Penalty and Opportunity to Comment. 

- Form of Subpoena in Proceetjinq to Ass~ss Class I or II 
Administrative Penalty 

- Form ~E ~otic~ to C0mrnent~rs of Hearin~ to ~ssess Cl3ss I 
0r II Administr3tiv~·Penalty 

- Form of Consent Order Assessing Class I or rr ~dministrative 
Penalty (~P~ES Violations) 

- Form of Consent Order Asse~sing Class r or II Administrative 
Penalty (Dredge or Fill Violations) 

F o rm o f F i n a l r.: n i 1 a t e r a l () r ~ e r A s s e · d n 'J :: 1 a c; s r o r II 
Administrative ?endlty (~?DE3 Viol3r -~ns) 

- Form of Final Unilat~r~l Order Assessing Class I or II 
Administr~tive Penalty (Dredge or Fill Violations) 

11. Delegations 

12. Federal Register Notices for Class I and Class II Procedural 
Rules 

A separate Section 404 administrative penalty 9olicy continues 
under development and will be distri~ut~j to the Regions in the 
near future. Pending finalization of the Section 404 guidance 
document, Regions may wish to consider the ~ay 28, 1987 draft 
Section· 404 penalty policy for Section 404 administrative penalty 
cases. 

We want to thank the Regions for their comments on tha 
several drafts and for their p~rticipation in the Agency ~orkgroup 
~hat prepared the ~elegations, procedural rules an~ the guidanc~ 
documents. The workgroup included r~~resent~tives from all 
Region~ who devoted lar~a ~mounts ~E time t0 drafting and reviewing 
the many rlocuments involved. T~e ~orkgroup labored under very 
tight d~adlines and deliv~red quality written products on time. 

_We personally are very appr~ciative for ~hat ~eally was an 
.extraordinary effort. 

•· 
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We plan to hold ! Clean Water Act administr3tive_p~nalty 
workshop on September 16 in ~ashington, o.c. to ~xplain the 
delegati~ns, ?roced~r~s 3nd ;ui~an~e docume,ts. We hope t~at 
e~ch ?e~i~~ Ji:: ~~ 3~:~ ~~ se~~ :'.":e sr ~~r~ r~~r~sent3tiv~s ~~ 
:he ~0r~s~~;. ~~::~ :i ~~;:r:~~~ l i~~3rl~~ ~1i:i'.":;. 

I~ y~u ~is~ 3ny 3~!~:~~~~: :~~:r~a~i~~ ~~ 3~Y )f ~~~ 

r->:!~P.reni:~r! ~n t"'.~ ;·.;L ~:a~ce ~-:::..;:".":O:'.":~s. ;::-=1s~ -=~·it:.3Ct ..:.)h:i 
,.,f ;E-:~ '7~1. ~:-s 4-~-~:~~~, ;~-~ :..3.;~:':~~ "'~ :;ttfE? :·:~1. 

4~5-~30~. ?:sa~~l : .• =~~ -- -~? -~-· ~7S 4-3-~-~~ 1 • 
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RELATIONSHIP OF §309(a) COMPLIANCE ORDERS 
TO §309(g) ADMINISTRATIVE PENALTY PROCEEDINGS 

I. Purpose 

The purpose of this document is to discuss the · 
relationship between §309(a) -administr~tive compliance orders 
and §309(g) administrative penalty proceedings. The specific 
issue is whether EPA, as a legal and policy matter, should 
join these administrative mechanisms together in one document 
that both orders future compliance and proposes administrative 
penalties for past violations. This guidance concludes that 
administrative compliance orders and administrative complaints 
for civil penalties should be kept procedurally separate: · 
they should be issued and docketed as separate documents. 
However, there is nothing to prevent the Regions from issuing 
the two types of documents at the same time in response to a 
given violation. 

II.. Discussion 

. On one level it may appear quite sensible to issue one 
document that contains both a §309(a) administrative order to 
comply and a §309(g) •dministrative complaint for civil 
penalties. The two actions will often be based on the same· 
set of facts that establish a violation. The simplicity of a 
cingle document may be more efficient for EPA to issue, and 
for an alleged violator to understand. And to propose 
administrative penalties for past violations would add 
substantial leverage to the prospective commands ot a 
compliance order . 

. However, administrative compliance orders and 
administrative complaints are conceptually and procedurally 
very different, and there are dangers in joining the two 
together. Compliance orders under §309(a) are administrative 
commands; they are not adjudications of rights or liabil.ities, 
and they do not impose any sanctions for the underlying 
violation or for a violation of the compliance order itself. 
Because they do not have such determinate effects they lac~ 
"finality" and accordingly are not reviewable by a court. 
(The only exception to this is the limited review that occurs 
when EPA in a civil action seeks penalties for a violation of 
the compiiance order.) EPA has fought hard to mainta.in the 
nonreviewability of compliance orders like those under 
§309(a). To have them subject to judicial review or 
adjudicatory procedures at the time of their issuance would 
seriously Undermine their usefulness as an enforcement tool. 

on the other hand, assessment of administrative penalties 
under §309(g) is· an adjudicated remedy. Penalties under 
either Class I or Class II procedures can be assessed only 
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after an opport~nity for hearing and notice to the public. 
Violators and meml::>ers of the public can appeal EPA's findings 
ot violation and pen~Lty assessments to the courts. 

The most serious potential problem in joining together 
§309(a) compliance orders and §309(g) administ~ative 
complaints in the sa~e dcc~~e~t :s that co=pliance orders may 
directly er i~direct:y ~e===e s~~:ect to adjudication and 
judicial revie~. Adj~dicatory proced~res ~ill. apply to the 
portion ,of the docu~ent proposing ad:inistrative penalties: 
violators will have a streng incentive to force the co=pliance 
order provisions i~to the sa~e adj~dicatory framework. The 
risk of ~~is oc=~~~:~; :s ~cs~ =:~ec~ ~! ~~e p~oposed ~e~al~y 
~ssess:ent is in any ~ay ::nked ~o t~e provisions of the 
compliance order. An example of this would be a proposed 
assessment that states that administrative penalties· will be 
reduced if the violator carries out the requirements of the 
compliance order. If the two are linked iri this way, it may 
be very difficult to avoid having the lowest common 
denominator-- adjudicatory procedures-- apply to the entire 
document, including the co~pliar.ce order. 

Ev~n if the two are r.ot functionally linked, the compliance 
order· and the proposed penalty assess~ent will have much in 
common. The t~o will usually be premised upon the same set of 
violations; and, the av~4lability and reasonableness of 
corrective measures directed by the co~pliance order will be 
relevant factors for the administrative law judge to consider 
in assessing ad~i~ist~ative pe~alties. 7~e provisions of the 
compliance order th~s ~ay indirectiy beco~e subject to 
adjudication, and to eventual judicial review. It is true 
that a reviewing court most likely would give substantial 
deference to EPA on ar.y issue pertainir.g to the compliance 
order. However, any breach in the principle that these orders 
are generally not reviewable at ~ is a very serious matter. 

Public comment on the terms of proposed administrative 
penalty assessments is another way in which the provisions of 
a compliance order-- if part of the same document-- may be made 
part ot the penalty adjudication and ·potentially subject to 
court review.· Under §J09(g) (4), EPA must give public notice 
of proposed penalty assessments, and allow the pubiic to 
comment on these proposed assessments and participate in any 
adjudicatory hearings. If §J09(a) compliance orders are 
integral parts ot these administrative complaints for 
penalties, EPA in effect will be giving public notice· and 
receiving comments on these compliance order provisions as 
well. The public may al.so attempt to present evidence at the 
penalty hearings that the associated compliance orders are too 
lax or to6 strlct. Even if EPA is successful in ~xcluding 
such evidence from ;he adjudicatory proceedings, the effect of 
the compliance orders will be blunted and EPA resources will 
be diverted to litigating extraneous issues at the hearings. . . 



Procedural complexities are al.so introduced when 
compliance orders and proposed penalty assessments are merged. 
One of the most useful aspects of §309(a) compliance orders is 
that EPA can amend them at will. Violators may argue that the 
primary characteristic of the joint document is its·penalty 
assessment, and accordingly that the document as a whole 
should be governed by.the procedural rules established for 
administrative complaints. There are limitations on amending 
administrative complaints once a violator has filed an answer~ 
It may be argued that EPA should be similarly limited in 
amending its compliance order once an answer is filed. 
Violators may also argue t~at other procedural limitations 
applicable to per.a:ty proceedings-- e.g., substitution of 
parties, ar.d o~port~;.ities to present rebuttal evidence-
should apply to t~e co~pliance order. These extraneous issues 
will complicate efforts to obtain compliance using a §J09(a) 
order that is attached to an administrative complaint. 

There is a simple way to avoid the risks discussed above: 
keep compliance orders and proposed penalty assessments in 
separate documents, and do not state in the administrative 
complaint that the penalty amount will depend upon meeting the 
terms of a compliance order. Given current word-processing 
capabilities, there should be little added administrative 
burden in issuing these documents separately instead of 
jointly. Also, there i.s no reason why the two could not be 
issued simultaneously. All that needs to be done to avoid the 
risks described above is to issue the compliance order and 
administrative complaint separately in the first instance. 

III. Conclusion 

There are substantial risks in issuing §309(a) compliance 
orders in the same document with §309(g) administrative 
complaints. The most serious risk is that compliance orders 
could become subject to administrative adjudication and . 
judicial review. This would sharply limit their 
effectiveness. The simple route to avoiding these risks, 
which the Regions are strongly urged to take, is to issue . 
compliance orders and administrative c~mplaints as separate 
documents. 

Contacts concerning this guidance: 

David M. Heineck 
Office of Regional Counsel, Region 10 
FTS 399-1498 

·Gary Hess 
Off ice of Enforcement and Compliance Monitoring 

·FTS 475-8183 

~ -: '/ .· -·. 
~ .. ~, .. / . 
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III.B.4. 

"Guidance on Choosing Among Clean Water Act Administrative, Civil and 
criminal Enforcement Remedies", distributed August 28, 1987. 
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a CIY11 or cr'1•t"al action l'las ·'1reJClf oee" '"lttateCI. a para.lle1 criminal or c1v1l enf'orcement 
action snould be taken only 1f' co"s1s:ent .it!"! EPA guidance on parallel proceee11ngs. Second. 
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sections vf tnis 9u1oance 
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:n the legisla~i'le his~ory to the Wa~e~ Quality Act of 
1987, Congress ir.dicated that judicial rather than 
administrative enfo~cement is more appropriate for certain 
types of cases: 

Thl. s a•, .. t:o ... i .. y -o • ss .. e a.4- • ... • s--a .. • \•e "'e-a, .. '-. ;,,.., - • .. - - .... tr... ............. - - - - ... :-- • • ... - .l 

c~de~s :s :~~e~je1 ~= ==~=:e~e~~ a~j ~c~ ~o ~e~:a=e 3 
. . .. . .. .. ~ .. 

~:;===~s ::~:- :~=:=:3_ e~~===e=e~: ~=~gra:. C:v:: 
judic:al e~f===e~e~: :s a ~eys:o~e of success~~~ 
enfcrce:en: cf :~e Ac: a~~ ~ecessa=y ~er cases 
;.,..vo,,1;,..g -c·1e' ·ss .. es """·a·· o- - ......... es-ed ... e ... ,,.·-·· -·· • ••• •• - - ~ -- - ""' .. '---··- - ~ ··.;;L·-: 
assess:;: e ~ 4; s , :: as es :- e -:r...: : :- : :""'. q : ~: ~ :-.. = ~ i .,,.. e :- e : : e : , 
se=i=~s ~i=:3:::~s :f :~e A::, == :a=;e ~e~a::~ 
ac .. · '"'""S a-..i -ases ·· ... e-e · -e-e~; es a-e so"g ..... -e ...... ; .. ; ....... -·-··1 ...... _ ""··- _ .......... - ............ ~ .... ---···~ 
'significant construction or capital investment. The 
addition or this enforce~er.t tool is based in part on 
the Agency's assurance that it does not intend to 
retreat frorn vigorous judicial enforcement of Clean 
Water Ac: 'liola:ic~s. 

s. Rep. ~o. 99-50, 99th C=n;=ess, :s: Session (:o accompany 
S. 1:28) (:985). 7he fo::c·..,:!"".g g·...:::!a~ce .:.s ::'!ean: to be 
consiste~: ~lth this Cc~g=ess.:.:~3: :!:=ec::'le: a:!~inistrative 
penalties sho~ld s~pple~en:, ~=: rep:ace, :u1icial action. 

One q~ali!ication s~=~::! ~e added. A::hough this 
guidance rnay reco~~end ~ pa=:ic~la= e~fo==e~ent option for 
·particular types o~ violations, other fac~ors-- such as Agency 
priori:ies and a~ai:a~le =esc~==es7- =~s: a:so e~ter i.nto t~e 
enforcement decision. 

l. A civil ~~dicial 3c:io~ ~s ~ore likely to be 
appropriate when there .:.s a ~eed ~or a court o~:!er 
directing immediate or long-tent compliance 
measures ca TRO or an iniunctionl. 

A basic limitation ot the administrative penalty 
authority under §309(q) is that it does not grant EPA any 
power to directly compel a violator to stop continuing 
violations.· The only direct authority under this provision is 
to assess civil penalties. Of course, the prospect of a 
significant civil penalty for past ar.d ongoing violations can 
be a stronq inducement to comply. However, there will be 
situations where this inducement, accompanied by a separate 
§309(a) compliance order, will not be enough. The $125,000 
ceiling on administrative penalties may be insufficient to 
discourage continuing violations, for example w~ere the cost 
of complian~e or the economic benefit is high. Even if a 
penalty of less than s:2s,ooo shcu:d be enough to deter 
ongoing noncompliance, :he adj~dicatory and public involve~en~ 



II. Discussion 

A. Purpose 

The pu?;"pose of this document is to discuss the various 
enforcement alternatives under the. Clean Water Act, including 
the recently-added option of administrative penalties, and to 
discuss the types of violations that are most appropria~e for 
each option. This guidance is pri~arily directed to NPDES 
permit-related violations, but it is also con~istent wi.th 
guidanc• for· section 404 enforcement (see related guidance). 

B. Background 

The Water Quality Act of 1987 greatly expanded EPA's 
enforcement options under the Clean Water Act by authorizing 
the Agency to assess penalties administratively. Prior to 
this legislation, EPA had to obtain a ~ourt order--either . 
through a civil action (§§309(d) or 3ll(b) (6) (B)] or a 
criminal action [§309(c)J--to impose monetary penalties for 
Clean Water Act violations. The administrative enforcement 
authority granted by §309(g) provides a very useful and 
flexibl~ third option for imposing penalties. 

c. Decision Criteria 

EPA may impose penalties under §309(g) for virtually the 
entire range of violations that can be addressed through 
judicial actions and administrative compliance orders under 
§§309(a) through (d). The only exception is that 

·administrative penalties, unlike judicially-imposed penalties, 
may be imposed only for violations of underlying requirements 
of the Act and not for violations of §J09(a) compliance 
orders.l/ Since EPA as a general rule should choose the least 
resource-consuming enforcement option that wil.l do the job, y 
and administrative penalty proceedings under §309(g) should be 
both effective and much less onerous than civil. judicial 
actions, the real issue is when not to use this administrative 
penalty authority. The following·discussion, like the 
flowchart at the beginning of this document, approaches the 
issue from this perspective. 

l/ A compliance order that does not expressly excuse 
penalties does not limit EPA's authority to assess an 
administrative penalty for that violation. ~' U.S. v. 
Metropolitan District Commission, 23 E.R.C. ·1350, 1355~56, 
1359, 1360 (D. Mass.· 1985). 

y An important exception to this general rule is 
that prosecuto~ial considerations on the part of EPA and the 
Department of Justice may independently indicate the need for 
criminal prosecution~ even if a civil action or administrative 
enforcement would achieve compliance. 



requirements of §309(g) mean that there are uncertainties as 
to the amount of penalty that ultimately will be assessed, and 
a delay of at least 60 days from the date of the proposed 
penalty assessment until that assessment becomes effective. 
This may be enough to remove the inducement to stop ongoing 
violations. 

In the above sit~atio~s. or in a~y situation where the 
nonco~pliar.ce is serious and co~tinuing ar.d the violator is 
uncooperative, EPA should commence a civil action to obtain a 
TRO or preliminary injunction enjoining further violations. 
In addition, if the violator must take specific measures to 
achieve compliance and the measures are complicated, costly or 
require a significant period of time to implement, a civil 
action should be commenced to obtain an appropriate mandatory 
injunction. Whenever an action is initiated to obtain a TRO 
or an injunction, in the interests of efficiency and case 
strategy all claims for civil penalties generally should be 
included in that action. There may ba occasions, however, 
when the Agency may choose to file a civil action for 
injunctive relief alone. 

2. Criminal enforcement rather than administrative 
penalty croceedir.gs should be taken for ~erious 
~io~atior.s that are knowing or negligent. 

In addition to establishing administrative penalty 
provi•ions, the Water ~uality Act of 1987 expanded the 
criminal sanctions of Clean Water Act §309(c). The higher 
levels of fines and imprisonment that were established 
constitute a strong remedy that Congress clearly intended 
should be used in appropriate circumstances. 

Whether a particular matter should be~considered for 
criminal prosecution will be determined on the basis of 
criteria which include the following: 

a. Was t~e conduct knowing or negligent? 

b. Was the conduct egregious in nature (e.g., a 
blatant disregard for commonly known 
requirements)? 

c. Did the conduct cause foreseeable environmental 
harm? 

d. Was the conduct characteristic pf a type which 
especially should be deterred? 

L. 



e. ~as :~e ~:o:a:=~ !~=~ a ca~ego~y t.o ~hi=h ;~ :s 
especia::y i~pcr:a~~ :o co~vey a deter~en~ 
:r.essa;e? 

t. Did the conduct involve a particula~ly 
dangerous material? 

.... 
~ . -.-..-,...3 .. -· ~ •• --··-·-'-"- ..... 
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Parallel civil judicial proceedings (as ~ell as 
adminis:ra:1ve penal:y proceedings) generally should be held 
in abeyance so long as a cri~ir.al investigation or prosecution 
is ~r.de~~ay, ~n:ess :: is esse~:ia!. :o cbtai~ pro~pt 
in~~~=:i~e rel:ef :~·ata:e a~ c~gc:~g hazarj :o h~~an health 
or the e~~i==~~e~:. ~hene~er a Reg:o~ has concerns re~arding 
:he apprcpr:a:e~ess cf in:::a:ing parallel civil anj cri~ina·l 
en!orce~e~t procee~:~;s, :he O!!:ce of ~egior.al Cou~se: fo~ 
:he Region shc~:d ccn:ac: :he OEC~ ~!!ice of Criminal 
En!orce~e~~, a~ ~F7SJ ~75-;~60. 

3 . To as s es s to-: a l c ; •1 i !. pen a !. : _; es o ! ~ore th a n 
s12s.ooa. or ~r.er~ re:j~ireg_~~ ~a:ior.al_~p~ 

er-a t.· a::::on. 

the ~ax:~~~ a~o~n: of c:vi!. penalties :hat can be 
assessed ad-; ... •s--,.-· .. e·· .... -~e ... ,,,.._,_) 's $'"1::; 1"10'"' •. t.-••- --~--· -1 -·· ... - ]:JJ':l\--j •• .:;._,,·,Ju. 
Section J~9(g) (J) of :::e Act. ar.d. o::-.er sec-:i..~ns of this 
guidance set out the· factors to consider in determining· the 
appr:opriate penalty amount to· be collected. 

It is clear that EPA must initiate a judicial civil 
action to assess penalties qreater than $125,000. For civil 
penalties ot less than $125,000, there still may be situations 
where a civil action rather than an ad~inistrative penalty 
proceeding. is the better option, t.o preserve the possibility 
of assessing penalties of more than $125,000 for given 
violations. If EPA believes that the §J09(g) process results 
in a penalty assessment that is too low, there is no ''second 
chance" to obtain higher penalties through a §309(d) or 
§Jll(b) (6) civil action. 

, . _1r.e 
7he decis~o~ tec:~es ~:~~ic~:~ is ~~e a;pr~pria:e bo~~=~
civil p~r.a:~y a;;roac~es 5:25,:oc. Cr. ~~e or.e har.~, this 
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may indicate t~e need to initiate a civil action, to preserve 
negotiating flexibility and to avoid placing a cap on amounts 
that the Administrative Law Judge may consider. on.~he other 
hand, administrative proceedings are generally preferred since 
they require less of a commitment of Agency time and 
resources. In these circumstances the Regions will have to 
weigh the resource and penalty factors on a case-by-case basis 
in deciding betNeen t~e judicial and administrative penalty 
options. 

EPA natior.al pol icy or gui.dance may also require the 
choice of a particular enforcement option. An example is t~e 
April 1984 guidance supporting t~e National Municipal Policy, 
Nhich presu~es j~dicial e~force~ent in cases where compliance 
will not be achieved by July 1, 1988. Other EPA policies 
requiring court enforcement may be developed in the future. 

4 .. EPA ~us~ weigh tr.e =osts of pursuing an 
administrative cenalty action in deciding whether 
and when ~o c~rsue relatively small cenalty , . -c ... a i .. ,s. 

~p to this point, this docu~ent has suggested that 
§J09(g) proceedings generally should not be initiated where a 
higher level of enforcement (civil or criminal judicial 
action) is needed. !his leaves a wide variety of violations 
that are good candidates for administrative penalties. Types 
of violations that will generally be more appropriate for 
administrative penalties are late or non-submission of DMRs or 
other permit-required reports, and effluent violations caused 
by poor O & M (as opposed to lack of treatment facilities, 
which. may require an injunction to correct). 

For violations that warrant only minor penalties, the 
Regions will have to weigh the benefits of enforcement against 
its costs. The costs include potential evidentiary hearings, 
solicitation and consideration of public comment, and 
potential judicial appeals. However, these costs should not 
necessarily deter the Regions from pursuing some number of· 
relatively small administrative penalties: .taking 
administrative enforcement against one of a number of 
comparable minor violators, where it may be impractical to 
pursue penalties against the entire group, may deter the group 
as a whole from similar violations. 

III. Conclusion 

The administrative penalty authority given to EPA by the 
Water Quality Act of 1987 can be used for a wide variety of 
violations ... Ad~inis~ra~ive penalties Nill be particularly 
useful in dealing wi~h violations that are serious but that in 



. , 
. .,.-- - . . ,. '(;. '"i-

t~e:se:'les do ~=~ ~s~a--1 j~s~ify a ~~dicia: e~force:en~ 
action-- for exa:r.pl.e, · :a~e er r.on-:-eport:ng of DXRs. only 
certain categories of violations should not be addressed 
through §309(g) administrative penalties: violations 
requiring TROs, injunctive relief, criminal sanctions, or 
civil penalties of ~ore than $125,000: and violations where 
national EPA policy calls for court enforce:ent. !~e ~ide ~se 
cf §3C9~;) ~~ a;;~=;~ia:e c:~=~=s~a~=es ~i:: ;~e3~:y 
s~re:--.;e::-.e~ 

·,;a~e:- Ac~. 

-- .. ' =- :" :·\ :; .::a-. . -·· ------: 

fl'S 399-l.e9a 

Gary Hess 

... •':... 

""' --·. 

Off ice of Enforce~ent ar.d Compliance ~onitoring 
F'!S ~-:s-e:.aJ 



GUIDANCE ON CHOOSING AMONG 

CLEAN WATER ACT ADMINISTRATIVE, 

CIVIL AND CRIMINAL ENFORCEMENT REMEDIES 



I. Decision-Making Process to Determine Appropriate Enforcement Option 
Under Clean Water Act §309. 

VIOLATION 

Need for court order to 
compel immediate 

Evidence of criminal 
violations, either 
negligent or knowing? 

Need for preliminary 
or permanent injunction, 

and/or civil penalties 
of_ more than $125,000? 

Precedential legal issue? 

N I 

/ 

File civil action to 
Y obtain TRO, and in 

general include claims 
for injunctive relief 
and civil penalties 
[§§309<b> and <d>]. ------' 

Y Commence criminal in-
vestigation and enforce

ment action [§309<c>]. 
- - - - - - - - - _, 

y 

y 

File civil action to 
obtain injunction and/ 
or court-imposed civil 

penalties 
[§§309<b> and <d>J. 

·1 Are violations continuing ____ Y'----~1Issue administrative com-1 
_o""'r--'1-'i-'-k=e_l .._y_t~o~r....;;e....;;c....;;u-'-r-'-? ___ l i an c e order [ 30 9 < a > ]. 

I N 
Appropriate to 
administrative 

enalties? 

N 

END 

assess 
c iv i l y l. To assess penalties of between 

$25,000 and $125,000: issue 
administrative complaint under 
Class II procedures 
[§309(g)(2)(8)]. -

2. To as~ess penalties of up to 
$25,000: issue administrative 
complaint under Class I 
procedures [§309<g><2><A>]. 

(N.B.: The dotted lines in the. above chart are meant to illustrate two principles. First. if 

a civil or criminal action has already been initiated, a parallel .criminal or civil enforcement 
action should be taken only if consistent with EPA guidance on parallel proceedings. Second •. 
for violations that are the subject of a civil action for court-imposed penalties. 
administrative penalties under §309(g) may not be assessed for the same violations. Another 
factor.to consider is that violations for which an authorized NPOES state has conmenced and is 
"diligently prosecuting• a claim for administrative penalties under comparable state authority 
may not be subject to a civil penalty action under §309(d). See §309(g)(6)(ii) and related 
sections of this guidance.] 

r 
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II. Discussion 

A. Purpose 

The purpose of this .document is to discuss the various 
enforcement alternatives under the Clean Water Act, including 
the recently-added option of administrative penalties, and to 
discuss the types of violations that are most appropriate for 
each option. This guidance is primarily directed to NPDES 
permit-related violations, but it is also consistent with 
guidance for Section 404 enforcement (see related guidance) . 

B. Background 

The Water Quality Act of 1987 greatly expanded EPA's 
enforcement options under the Clean Water Act by authorizing 
the Agency to assess penalties administratively. Prior to 
this legislation, EPA had to obtain a court order--either 
through a civil action [§§309(d) or 3ll(b) (6) (B)] or a 
criminal action [§309(c)]--to impose monetary penalties for 
Clean Water Act violations. The administrative enforcement 
authority granted by §309(g) provides a very useful and 
flexible third option for imposing penalties. 

c. Decision Criteria 

EPA may impose penalties under §309(g) for virtually the 
entire range of violations that can be addressed through 
judicial acticns and administrative compliance orders under 
§§309(a) through (d). The only exception is.that 
administrative penalties, unlike judicially-imposed penalties, 
may be imposed only for violations of underlying requirements 
of the Act and not for violations of §309(a) compliance 
orders . .l/ Since EPA as a general rule should choose the least 
resource-consuming enforcement option that will do the job,2.J 
and administrative penalty proceedings under §309(g) should be 
both effective and much less onerous than civil judicial . 
actions, the real issue is ~hen not to use this administrative 
penalty authority. The foi'lowing discussion, like the 
flowchart at the beginning of this document, approaches the 
issue from this perspective . 

.l/ A compliance order that does not expressly excuse 
penalties does not limit EPA's authority to assess an 
administrative penalty for that violation. Cf., U.S. v. 
Metropolitan District Commission, 23 E.R.C. 1350, 1355-56, 
1359, 1360 (D. Mass. 1985). 

2J An important exception to this general rule is 
that prosecutorial considerations on the part of EPA and the 
Department of Justice may independently indicate the need for 
criminal prosecution, even if a civil action or administrative 
enforcement would achieve compliance. 
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In tJa.e legislative history to the Water Quality Act of 
1987, congress indicated that judicial rather than 
administrative enforcement is more aP,propriate for certain 
types of cases: 

. This authority to issue administrative penalty 
orders is intended to complement and not to replace a 
vigorous civil judicial enforcement program. Civil 
judicial enforcement is a keystone of successful 
enforcement of the Act and necessary for cases 
involving novel issues of law or contested penalty 
assessments, cases requiring injunctive relief, 
serious violations of the Act, or large penalty 
actions, and cases where remedies are sought requiring 
significant construction or capital investment. The 
addition of this enforcement tool is based in part on 
the Agency's assurance that it does not intend to 
retreat from vigorous judicial enforcement of Clean 
Water Act violations. 

S. Rep. No. 99-50, 99th Congress, lst Session (to accompany 
s. 1128) (1985). The following guidance is meant to be 
consistent with this Congressional directive: administrative 
penalties·should supplement, not replace, judicial action. 

One qualification should be added. Although this 
guidance may recommend a particular enforcement option for 
particular types of v~olations, other factors-- such as Agency 
priorities and available resources-- must also enter into the 
enforcement decision. 

l. A civil judicial action is more likely to be 
appropriate when there is a need for a court order 
directing immediate or long·-term compliance 
measures Ca TRO or an injunction) . 

. A basic limitati.on of the administrative penalty 
a~thority under §309(g) is that it does not grant EPA any 
power to directly compel a violator to stop continuing 
violations. The only direct authority under this provision is 
to assess civil penalties. Of course, the prospect of a 
significant civil penalty for past and ongoing violations can 
be a strong inducement to comply •. However,· there will be 
situations where this inducement, accompanied by a separate 
§309(a) compliance order, will not be enough. The $125,000 
ceiling.on administrative penalties may be insufficient to 
discourage continuing violations, for example where the cost 
of compliance or the economic benefit is high. Even if a 
penalty of less than $125,000 should be enough to deter 
ongoing noncompliance, the adjudicatory and public involvement 
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requirements of §309(g) mean that there are uncertainties as 
to the amg,unt of penalty that ultimately will be assessed, and 
a delay Of at least 60 days from the date of the proposed 
penalty assessment until that assessment becomes effective. 
This may be enough to remove the inducement to stop ongoing 
violations. · 

In the above situations, or in any situation where the 
noncompliance is serious and continuing and the violator is 
uncooperative, EPA should commence a civil action to obtain a 
TRO or preliminary injunction enjoining further violations. 
In addition, if the violator must take specific measures to 
achieve compliance and the measures are complicated, costly or 
require a significant period of time to implement, a civil 
action should be commenced to obtain an appropriate mandatory 
injunction. Whenever an action is initiated to obtain a TRO 
or an injunction, in the interests of efficiency and case 
strategy all claims for civil penalties generally should be 
included in that action. There may be occasions, however, 
when the Agency may choose to file a civil action for 
injunctive relief alone. · 

2. Criminal enforcement rather than administrative 
penalty proceedings should be taken for serious 
violations that are knowing or negligent. 

In additiqn to establishing administrative penalty 
provisions, the Water Quality Act of 1987 expanded the 
criminal sanctions of Clean W~ter Act §309(c). The higher 
levels of fines and imprisonment that were established 
constitute a strong remedy that Congress clearly intended 
should be used in appropriate circumstances. 

Whether a particular matter should be considered for 
criminal prosecution will be determined on the basis of 
criteria which include the following: 

a. Was the conduct knowing or negligent? 

b. Was the conduct egregious in nature (e.g., a 
blatant disregard for commonly known 
requirements)? 

c. Did the conduct cause foreseeable environmental 
harm? 

d. Was the conduct characteristic of a type which 
especially should be deterred? 
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e. was the violator from a category to which it is 
..::- especially important to convey a deterrent 

message? 

f. Did the conduct involve a particularly 
dangerous material? 

g. Did the violation reflect conduct by 
responsible corporate officers or employees? 

The list above should not be considered exclusive. Other 
circumstances may arise which also make a particular matter 
appropriate for criminal consideration. If any such factors 
are present, the matter should be forwarded to the region's 
Office of Criminal Investigations. 

Parallel civil judicial proceedings (as well as 
administrative penalty proceedings) generally should be held 
in abeyance so long as a criminal investigation or prosecution 
is underway, unless it is essential to obtain prompt 
injunctive relief to abate an ongoing hazard to human health 
or the environment. Whenever a Region has concerns regarding 
the appropriateness of initiating parallel civil and criminal 
enforcement proceedings, the Office of Regional Counsel for 
the Region should contact the OECM Off ice of Criminal 
Enforcement, at (FTS) 475-9660. 

3. To assess total civil penalties of more than 
$125.000, or where required by national EPA 
policy, EPA must commence judicial action rather 
than administrative penalty action. 

. The maximum amount of civil penalties that can be 
assessed administratively under §309(g) is $125,000. 
section 309(g) (3) of the Act and other sections of this 
guidance set out the factors to consider in determining the 
appropriate penalty amount to be collected. 

It is clear that EPA must initiate a judicial civil 
action to assess penalties greater than $125,000. For civil 
penalties of less than $125,000, there still may be situations 
where a civil action rather than an administrative penalty 
proceeding is the better option, to preserve the possibility 
of assessing penalties of more than $125,000 for given 
violations. If EPA believes that the §309(g) process results 
in a penalty assessment that is too low, there is no "second 
chance" to obtain higher penalties through a §309(d) or 
§3ll(b) (6) civil action. 

The decision becomes difficult as the appropriate bottom
line civil penalty approaches $125,000. On the one hand, this 
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may indicate tne need to initiate a civil action, to preserve 
negotiating flexibility and to avoid placing a cap on amounts 
that the Administrative Law Judge may consider. on the other 
hand, administrative proceedings are generally preferred since 
they require less of a commitment of Agency time and 
resources. In these circumstances the Regions will have to 
we~gh the resource and penalty factors on a case-by-case basis 
in deciding between the judicial and administrative penalty 
options. 

EPA national policy or guidance may also require the 
choice of a particular enforcement option. An example is the 
April 1984 guidance supporting the National Municipal Policy, 
which presumes judicial enforcement in cases where compliance 
will not be achieved by July l, 1988. Other EPA policies 
requiring court enforcement may be developed in the future. 

4.- EPA must weigh the costs of pursuing an 
administrative penalty action in deciding whether 
and when to pursue relatively small penalty 
claims. 

Up to this point, this document has suggested that . 
§309{g) proceedings generally should not be initiated where a 
higher level of enforcement (civil or criminal judicial 
action) is needed. This leaves a wide variety of violations 
that are good candidates for administrative penalties. Types 
of violations that will generally be more appropriate for 
administrative penalties are late or non-submission of DMRs or 
other permit-required reports, and effluent violations caused 
by poor o & M (as opposed to lack of treatment facilities, 
which may require an injunction to correct) • 

For violations that warrant only minor penalties, the 
Regions will have to weigh the benefits of enforcement against 
its costs. The costs include potential evidentiary hearings, 
.solicitation and consideration of public comment, and 
potential judicial appeals. However, these costs should not 
necessarily deter the Regions from pursuing some number of 
relatively small administrative penalties: taking 
administrative enforcement against one of a number of 
comparable minor violators, where it may be impractical to 

· pursue penalties against the entire group, may deter the group 
as a whole from similar violations. 

III. Conclusion 

The administrative penalty authority given to EPA by the 
Water Quality Act of 1987 can be used for a wide variety of 
violations. Administrative penalties will be particularly 
useful in dealing with violations that are serious but that in 
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themselves do not usually justify a judicial enforcement 
action-- ~r example, late or non-reporting of DMRs. Only 
certain categories of violations should not be addressed 
through §309(g} administrative penalties: violations 
requiring TROs, injunctive relief, criminal sanctions, or 
civil penalties of more than $125,000; and violations where 
national EPA policy calls for court enforcement. The wide use 
of ~309(g} in appropriate circumstances will greatly 
strengthen EPA's ability to ensure compliance with the Clean 
Water Act. 

Contacts on this guidance: 

David M. Heineck 
Office of Regional Cou~sel, Region 10 
FTS 399-1498 

Gary Hess 
Office of Enforcement and Compliance Monitoring 
FTS 475-8183 
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GUIDANCE ON STATE ACTION 
PREEMPTING CIVIL PENALTY ACTIONS 
UNDER THE FEDERAL CLEAN WATER ACT 

I. Introduction 

The Water Quality Act of 1987, which on February ·4, 1987, 
amended the Clean Water Act, contains language limiting EPA's 
authority to commence a judicial action for civil penalties 
under Sections 309(d) or Jll(b) of the Act under certain 
narrowly circumscribed conditions relating to ongoing State 
administrative civil.penalty actions.lJ This guidance 
addresses the question of when, and under what'"~onditions, 
might the commencement and diligent prosecution, or· 
completion, of a State civil penalty action preempt EPA 
enforcement action for the same violation or violations.1J 

II. What Federal Enforcement Actions can be Preempted-by the 
Appropriate State Action? 

The operative language of the Act, as amended, is in 
section 309(g)(6) (A). The language is clear that the actions 
that may under certain circumstances be preempted, are 
11 ••• civil penalty action[s] under subsection (d) of this 
section [§309(d), judicial civil.penalties] or Section 3ll(b) 

11 The relevant section is 309(g)(6) (A), which 
follows: 

"(6) Effect of Order.- (A) Limitation on Actions Under 
Other Sections. Action taken by the Administrator·or the 
Secretary, as the case may be, under this subsection 
shall not affect or limit the Administrator's or 
Secretary's authority to enforce any provision of this 
Act: except that any violation - (i) with respect to 
which the Administrator or the Secretary has commenced 
and is diligently prosecuting an action under this 
subsection, (ii) with respect to which a State has 
commenced and is diligently prosecuting an action under a 
State law comparable to this subsection, or (iii) for 
which the Administrator, the Secretary,.or the State has 
issued a final order not subject to further judicial 
review and the violator has paid a penalty assessed under 
this subsection, or such comparable State law, as the 
case. may be, shall not be the subject of a civil penalty 
action under subsection (d) of this section or 
section 3ll(b) or section 505 of this Act." . 

I 

1J · Many of the same considerations and conclusions also 
may apply to State actio~ precluding citizen enforcement 
actions for civil penalties under CWA §505. 
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[judicial civil penalties for spills of oil or desi~nated 
hazardous ··substances] or Section 505 (citizens suits]." 
(Material in brackets added.] Therefore it is clear that 
EPA's authority to issue administrative orders for compliance 
under Section 309(a), to seek judicial injunctive relief under 
Section 309(b), to judicially prosecute criminal violations 
under Section 309(c), and to administratively assess civil 
penalties under Section 309(g) are unaffected by the new 
language regarding preemption by state action. EPA's 
authority to issue and enforce administrative.orders for 
compliance under Section 309(a) is not only exempted from this 
new limitation, but is explicitly preserved by new 
Section 309(g)(ll). 

. It is similarly clear from the legislative history that 
the new language on preemption of Federal judicial civil 
penalty actions"··· is not intended to lead to the disruption 
of any Federal judicial penalty action then underway, but 
merely indicates that a Federal judicial civil penalty action 
or a citizen suit is not to be commenced if an administrative 
penalty proceeding is already underway." Remarks of 
senator Chafee, Cong. Record, Jan. 14, 1987, p. S737. 
(See Attachment.) 

In summary, the federal enforcement actions affected by 
the new preemption language of Section 309(g) (6) (A) are 
limited to: 

l. Judicial Civil Penalties for the same violations 
under Section 309(d); and 

2. Judicial Civil Penalties for the same violations 
under Section 3ll(b). 

The preemption does not affect: 

1. 

2. 

3. 

4·. 

s .. 

6. 

Administrative Orders for compliance under 
section 309 (a);. 

Judicial Injunction Actions under Section 309(b); 

Criminal Actions under Section 309(c); 

Ongoing Judicial Civil Penalty Actions under 
section 309(d); 

Administrative Civil Penalty Assessments under 
·Section 309(g); or 

Any Federal enforcement action to the extent it 
·addresses violations different from those 
addressed in the appropriate State penalty 
action. ' 

'. 
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III. What State Actions Can Preempt Commencement of Federal 
JudiGial Penalty Actions Under Sections 309Cdl and 311Cbl? 

EPA's policy can be summarized as follows: 

Absent compelling circumstances. EPA will not commence 
a judicial civil penalty action to collect a penalty for any 
violation for which an approved NPDES State has collected, or 
has commenced and is diligently prosecuting under comparable 
authorities and by comparable procedures, an appropriate and 
adequate administrative civil penalty. The factors which 
define comparable authorities and procedures,· and an adequate 
penalty, are described below. 

A. The State Must be Implementing an Approved NPDES 
Program: 

In the words of Senator Chaf ee on the floor of the 
Senate (Cong. Record, Jan. 14, 1987, p. S737), "··· the 
limitation on Federal civil penalty actions clearly applies 
only in cases where the State in question has been authorized 
under Section 402 to impJ,.ement the relevant.permit program." 
In other words, the first criterion for determining whether 

· State preemption is possible is to ascertain whether the 
relevant State is authorized to implement the relevant ·clean 
Water Act program {e.g. direct discharge, pretreatment, dredge 
and fill, sludge disposal) within its borders. If not, EPA 
and the State would be enforcing distinct legal requirements 
(e.g. a Federal v. a State discharge permit)- and thus would be 
enforcing against different violations and not be subject to 
the §309{g) {6) bar against judicial penalty actions for the 
same violation. 

B. The State Action must be Concluded. or Commenced and 
Diligently Prosecuted: 

The second criterion comes directly from the statutory 
language: Has the State either"··· commenced and is [it] 
diligently prosecuting an action ••• ", or has the State "··· 
issued a final order not subject to further judicial review 
and the violator has paid a penalty ••• "? Unless the State 
administrative civil penalty action has been concluded as 
noted, or has been commenced and is being diligently 
prosecuted, no preemption can occur. Thus the mere 
commencement of a State administrative penalty action is 
insufficient to preempt a federal action if there is evidence 
that the-State action is collusive, or is not being prosecuted 
diligently for reasons either intentional or wholly 
inadvertent as, for example, when resource constraints prevent 
a State from holding or concluding requested administrative 
hearings in a timely manner. The determination of whether a 
State administrative penalty action is proceeding with due 
diligence must.be made ori a case by_ case basis, with the 
realization that Congress did not intend partial or inadequate 

( , ...•. ' 
I~ •· • 

-~ - ~._, 

- / . 
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State action to be a shield for violators of the Act, but 
rather intended to prevent unnecessarily redundant actions at 
the State and Federal levels. 

c. The State statutory Provision must be Comparable to 
Section 309Cql: 

The final set of criteria for determining if Federal 
judicial penalty action may be preempted are found underlying 
the statutory wording limiting preemption to cases where the 
State administrative.penalty action is concluded, or has been 
commenced and is being diligently prose·cuted ". • • under a 
State law comparable to this subsection .••• ", meaning 
Section 309(g). Again Senator Chafee's remarks on the Senate 
floor, Cong. Rec., January 14, 1987, p. S737, are extremely 
helpful in interpreting the meaning of the phrase"··· 
comparable to this subseqtion •••• " Senator Chafee lists the 
following elements which must be present in the State 
statutory provision to make it "comparable" and thus able to 
support a State administrative penalty action which can 
preempt a subsequent federal judic.ial civil _penalty action: 

1. The right to a hearing; 

2. Public participation procedures similar to those 
set forth in Section 309(g); 

3. Analogous penalty assessment factors; 

4. Analogous judicial review standards; and 

s. Other provisions analogous to the other 
elements of Section 309(g). 

The followinq paragraphs expand these elements. To b~ 
"comparable," and thus able to support a State action capable 
of preemptinq a subsequent federal judicial penalty action, 
the state·statute must provide: 

l. The right of the person to be assessed an 
administrative penalty to a hearing analogous to 
that provided in Section 309(q)(2), which provides 
at least a reasonable opportunity to be heard and 
to present evidence in all cases and, in cases 
where the potential liability exceeds $25,000, the 
opportunity for a hearing on.the record in 
accordance with Administrative Procedure Act 
procedures (5 u.s.c. §554). 

2.. Public participation procedures· which must be 
analogous to Section 309(g) (4), which provides 
that EPA must.give the public notice of any 
proposed administrative pen~lty·assessment, the 
right of any person who commented on .a proposed 

G .. --. ·.· ,1 
, --
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penalty assessment to be heard and to present 
evidence in any hearing requested by the violator, 
and if the violator does not request a hearing, 
the right of a prior commenter to petition EPA to 
set aside the penalty and ·to hold a hearing 
thereon. 

3. Penalty assessment factors analogous to those 
enumerated in Section 309(g) (3). Based on 
language in the Conference Report, Cong. Rec., 
October 15, 1986, p. Hl0570,dj EPA believes that 
for preemption to occur, it is not sufficient that 
the maximum potential penalty liability under the 
state statute be equivalent to the federal limits, 
or that the factors to be considered in arriving 
at the appropriate penalty be comparable, but also 
that the actual penalty collected or assessed must 
be adequate and appropriate. This interpretation 
is expressed clearly in the Conference Report. It 
also is consistent with EPA's current policy which 
holds that a prior State judicial penalty action 
yielding a grossly deficient penalty does not 
preempt a subsequent federal "overf iling" for a 
more adequate civil penalty. This criterion is 
also reflected in the general principle enunciated 
above; namely that EPA will not commence a 
judicial civil penalty action for any violation 
for which an approved NPDES State has already 
collected, or has commenced and is diligently 
prosecuting, under comparable authorities and by 
comparable procedures, an appropriate and adequate 
administrative penalty. 

4. Standards of judicial review analogous to 
Section 309(g) (8), which provides that judicial 
review can be had by filing an appeal within 30 
days after penalty assessment, and that the court 
shall not set aside or remand the penalty unless 
there is not substantial evidence in the record 
supporting the finding of a violation or unless · 
the assessment constitutes an abuse of discretion. 
The requirement that to be capable of preempting 
federal action, the state statute must impose such 
a heavy burden on the appellant, and grant such 

y "Wh.en a State has proceeded with an enforcement 
action relating to a violation with respect to which the 
Administrator or the Secretary is authorized to assess a civil 
penalty under this provision the Administrator and the 
Secretary are not authorized to take any action under this 
subsection if the State demonstrates that the state-imposed 
penalty is appropriate." · · 

( . _,, .... 
\ ' .' , __ . 
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deference to the state agency's decision, is 
reasonable because a lesser standard of judicial 
review would undermine the inteqrity and 
predictability of the State administrative _penalty 
process. 

s. Amonq the other elements alluded to by Senator 
Chafee, that must be present in a State statute 
which miqht preempt federal judicial penalty 
action, is a system for judicial ~ollection of· 
unpaid administrative penalties analoqous to 
Section 309(g)(9). This Section provides for a 
streamlined judicial assessment of the unpaid 
penalty plus interest·, attorneys fees, court 
costs, and an additional quarterly nonpayment· 
penalty of 20% of the aqqreqate amount owed at the 
beqinning of such quarter. The validity and 
amount of the administrative penalty are not 
subject to review in the collection action. This 
requirement is important because the absence of 
such a streamlined judicial collection system, 
which insulates the issues of penalty validity and 
amount from a second judicial review, aqain would 
qreatly undermine the predictability of the 
State's process. EPA should certainly not be 
preempted from, nor should it hesitate to commence 
a judicial penalty action aqainst a violator who 
evades payment, for whatever reason, of a state
assessed administrative penalty. 

In summary, in order to preempt federal judicial 
penalty action, the NPOES State must have collected, or at 
least commenced and be diligently prosecuting,. an appropriate and 
adequate administrative penalty under a statute comparable to 
Section 309(g) in at least the following ways: 

1. Right to a hearing; 

2. Analogous rights of public participation; 

3. Equivalent civil penalty maximum liabilities; 

4. Analogous penalty assessment factors; 

s. Analogous standards of judicial review; and 

6• Analogous collection authorities and streamlined 
judicial collection procedures. 

,-. '- ~-
. \..J) / i 
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IV. Final Thoughts 

From the foregoing it should be clear that federal 
judicial penalty actions are not likely to be preempted by 
state administrative penalty actions unless States begin to 
implement legislation specifically patterned on 
Section 309(g). Until that time, which EPA welcomes, the 
individual State/EPA Enforcement Agreements might be the 
appropriate forum for establishing some-voluntary ground rules 
for preventing unnecessary duplication of ef f Qrts between EPA 
and approved NPDES States. Nothing in this guidance should be 
construed as limitinq the ability of the states and EPA to 
agree to certain rules or principles in furtherance of their 
cooperative efforts to implement strong and consistent NPDES 
programs. 

For further information or clarification of this 
guidance, contact Jed z. Callen, Esq. at FTS 597-9882 or 
Gary Hess, Esq. of OECM at FTS-475-8183. 

Attachment: [Floor Remarks of Senator Chafee] 

I -
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thority ai;gresi;ively ai;::.inst mei;ial pol· cial penalty action then undP.rway, but this pro,·ision. The· Age~ t 
i·_!, •:rs. e\"en if a rr.e;:~o!"andum of merely indic:i:r:s that :.. Federal judi· unable to mo\'C! fon:ard ~ a ; 
?"'~"Cm'.:'nt :s no!. conrlud-!d ll'ith the cial ci\·il per.:.;t:,· action or a citizen grnm. because the c::rrent ia~ did 
:-;::r:~r:tar:,• or ~he? Armr. suit is not to i:ic co~rr.e:nred if an ad· i;iv~ enou~h guidance to the Ari:: 

Tl:•! l'n:-ps cnCorce~r·r,t :-r .. Qrd-ar.d ministrati\'C li•·•:~!t~· procet:ding L~ al· Thi:; r.:-o\'i!"ion ;Jro\·ides such ir..i:r.::: 
: :..- C'r.1r;>s oC Ens;inecr;, !.; :::·:o!n~d in ready unde!".·.-~::. :i.nd I e:.;;>ect .C:PA to mo\'C ra;>i::!!; 
'!;. ;-::li'JWS the corp~; I:~,:; not bern NOTT:-• c.» cr1:ort;l.ST 1>i:c1ti:£s impkm•mt this control proi:ram. 
·. :;:.:.r01.;,; l'nuush aga!n-:~ ;;:.:._::;: dt:mi>· Th~ bi:J r~~::i:-c-s th:i!, In conne:::tion The legislation a!so conta!!'".s 
t.-~~. t'ow ~·c h:n·e r,in:n =::.•.\ t!1e 3U· v.·ith citizen s1.::ts. i:otiL.:ation of pro· Senate provision relating to the Ch 
: : ,orit:,· to rr.o\·"! ai;ai:-:'-::. : ::" '~ pollut· pl)sCd consent l!ei-:-\!cs be pro\-lded to go tunnel antj resen·oir project.'!~. 
1 -s the Attorne:; General and to the Ad· somcthir.ir that has been aro..:nd 

~.;,-,·,..: para~ra;>h 30S· .; :·.-~ 1 !'~ts out ministrator. ma:;y, many y""a:-s. This provision c 
J::nrl~ti:)::s th.1t prcc:.1r.~ c:tl<:l?:t suits It v.·a.s orii;in:a.lly proposed in the Ad· allows rundin:: for this project u:-: 
10.'!10.:rc the Federal Gon::nrm.:nt or a ministration's bill:? ~·ears ago. The Ad, section 20Hgl< l >without regard to 
State has commenced a:ic! ;s di!igently ministration bill contained a clause limitation contained in the pro\·isio 
prosecuting an admir.~st:-:'i.ti\ e civil v.-hich s:iecific::..11:; disclaimed tha.t the the Admi:iistrator determines t 
::>cr.aH~· action or has a!:-~~j:; issut:d'a United St.ates could be bound by Judg· such projects meets the cost·ef!ect 
!:ual adrninistrati\·e civil penalty order ments in cases to which it is not a requirements of section 217 and 21E 
not subj 1:ct to further rt\·iew and the party 
\·iolator has paid the penalt::. The Th~t provision merely restated cur· the act v.·ithout any redesign or rec 
sa."?le pro\•ision limits Fet!e~al ci\"il pen- rent law and thus we decided that it Is struction. The Go\·emor of Illir 
aJty actions under subs~ctions 309td> 1 1 d ·t 1 th' b'll must demonstrate to the satis!act 

not necessary to nc u e 1 n 18 1 • of the Administrator the water qua: and 3ll<bJ for any \•io!ation of the The amendment is not Intended to 
Federal Water Pollution Control Act. change existing la:R that the United benefits of the project. Thl.s pro\·~ 
While redundant enforcement activity States Is not bound. since that rule of does not apply to the cost~sharing 
is to be avoided and SLa:e action to law is necessary to protect the public quirements under the other applica 
remedy a·\·iolation of Fed<:ral law is to against abusi\·e, collusive, or lnad- l)rovision.s of the bill. 
be encouraged. the limitation on Fed· equate settlements, and to maintain The legislation modifies EPA's c 
era.I civil penalty actions clearly ap- the ability of the Government to set rent policy with respect to antiba 
plies onli' in cases where the State in its own enforcement priorities. sliding on best practical Judgment 2 
Question has been authorized under Compliance dates for Industries for water quality-based permits. 'I 
section 402 to Implement the rele\·ant v.·hich effluent guidelines have not ·thrust of this provtslon ta to genera 
permit program. been promulgated have been extended prohibit a~!ected permittees !r-

· A sini;le discharge may be a. violation to March of 1989. · weakening their discharre requl 
of both State and Fede:al la;\· and a We have had a big problem O\"er ments as a result of subsequently p 
State is entitled to enforce its own law. v.·hen you have to come Into compll· mulgated guidelines. ;9 \"t 
Hov.·e\·er. only. if a State ha.s received · ance because of the guidelines. EPA narrow circumstances slid: 
authori.z::l.tion under section 402 to im· has not been quick enough to come be permitted, and in no eve • it 
plement a particular pcm.:tUng pro· out and tell industry A or industry F permitted even if, after a dischar: 
srram can it prosecute a \·io!ation of 1:1:hat they can and cannot do. So .we leaves a stream, there is an impro 
Ft:der::i.l 1:1.?:. Thus. even if a. nonauth· have reluctantly given them an exten- ment in ·water quality, unless the ar 
orized State takes action i;nder State sion on these guidelines. The latest Is degradation policy test Ls met. Tt 
la·N against :i. person '1.'ho :s responsi- March 1989. or 3 years from the date test states that water quality may 
b!e !or a discharge 11.-hich also consti· or promulgation of the guidelines by lowered only 1! widespread adve: 
tutes a violation of the Federal permit, EPA. whichever ls sooner. EPA Is social and economic consequences c 
the State action caMot be addressed strongly encouraged to get these be demonstrated through a full int ... 
to the F-edcral violation. for the State guidelines finalized _so industry can ·governmental re\·iew process. 
ha.s no authority over the Federal comply with the discharge require- s. 1 also embodies many of the cor 
permit limitation or condition in ques- m~nts as soon. as possible. Until such struction grants and revolving Joa 
tion. In such case, the autti.ortty to ru1dellni:s are promulgated, the fund proposals contained in the bi 
seek civil penalties for violation of tne · Agency is exp!!cted to proceed under first passed by the Senate in 1985. I 
Fedcra.1 law under subsections 309<d> its current po~1cy ~·1th respect to non- other words, this bill was passed. as 
or 31l<b> or section 505 11.•ould be unaf· compliance dascharcers to meet the mentioned earlier in 1985· we 11.-ent · 
!ected b~· the State actton, notwtth.· deadline ' ' 
standing paragraph 309Cg><6>. A pro;ision establishing a progres- conference with the Ho';LSe, but .' 

In addition. the llmita.tlon of sive stormwater control program ls in· kept many of the provisions dealt 
309<g><6> applies only where a State Is eluded in the bilL Althouirh the law with the construction crants and t 
proceeding under & State la.w that is now requires EPA to establish dis- revolvtn1 loan. 
comparable to section 309Cg>. For ex· charge requirements for the storm· The bW extends the current S~.4 t 
ample. in order to be comparable, a water point sources. EPA ha.s been lion annual a.uthortzation for title 
State law must proVfde for a right to a unable to develop a final pennJt pro- construction grants !or 3 years. 
hearin1 and for public notice and par- gram for these sources. This legtsla· fiscal years 1989 and 1990, the annl 
ticipation procedures similar to those tion sets up a program whereby EPA authortzatlon for Utle II would be 1 

set forth in section 309<1>; it must in· must Issue permits for storm water duced to $1.2 billion. Aft.er tha~. U~e 
elude analogous penalty assessment point source ctischarres in municipal!· Is no more: no further authorizatlo 
factors and Judicial review standards: tie! with papulation of over a quarter would be made tor title II after f_isc 
and it must include·pro\•isions that are million within 4 years of enactment. year 1990, and the money ls shift 
analorow to the other elements of Within 5 years of enactment. per· over into the revolvtn1 grants Pt 
section 309<g>. rbits for stormv.·ater point sources dis- P'8JD. 

Finally, section .309<r>(6><A> provides charges a.re required in cities with pop- States would be proVfded 11:lth sur 
that violations v.;th respect to 'ill'hich a ulations bet1:1:een 100,000 and 250,000. cfent lead time to begin setting ' 
Federal or State administrath·e penal· These. ·discharge requirements are to State revoh;l.ng loan pro. T: 
t;- 11.ction is being diligently prosecuted contain control technology or other bill encou~ges t_he c~eati the 
or previously concluded "shall not be techniQues to control these discharges self-sustairun1. financmg _ ies 
the subject of" civll penalty actions and should con!onn to v.-ater quality the earliest opportunity by pro\'idl: 
under sections 309<d>. 311Cb), or 505. requirements. Requirements for storm each State 11.·ith an option of conre: 
This langua~e is not intended to lead '1:ater discharges associated ~·ith in· inl title lI const:-uction grants !u:t 
to the disruption or an:; Federal. judi· dustrial acti·.-ities are unaffected by into capitalization grants for SRF ·s. 
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!=':r ::-.-: !i~'-"::: ::"'?ls•:r.3, :'.~).. 3~.1: ~ ·;-::!"';enli·; !iVOl~ :.nituti:;g 
:-,.'\r.'.ii~6-~ ·:r s::-:;.:<:.3:-.~ :..is 3.::--~-.13tr:ltl'-'~ .!nC :..-i:~ic~.31 civil ::ienalty 
~·r-A:ee-·::.~~s. ~.:.3 -:1..-l.:!ar.c":? -:~s :-ot 3::>oly t~ ':)arailel civil 
'~c!:mr,:.stnt :.·:e )r ~...;·::1::..ll) .3~d ~~.1:"1al acticr.s, ·..iti1cn may sare-
': :.:res ::oe .l:x:r:cr:..:it~. :"v:-r joes :t .3oolv ':.o ser:.ll ·:1·111 nenalty act1:~s. 
"'::.::-.~r l•~X~t5tr~::.·:e :r :...;Cl·::al., :.:1 .lr.~1 )r::er .)[" :"'.lTIDinatl·:>n, if t~~ 
·'-~·::.·,,·:~:'·~:-.al·::·/ ~c ... ~=~ lc!cr~S5•?5 ;n:·l ·:1:.·l3::~·r.s ·..n:~c~ r-:x:~-.:rr-=c ~=~-=r 
-:.r.~·:.n.~ --~ ::-.~ "':-:ir.:.-::r :·:!"';CL.;~e·~ .::.·::.~ ~:"".d~':.·:" l•:"..:.')r.. 

:.-. .2..:-:n::.;:.r., E?.!\ ~st~ ~ar':::.~:3rlv :3re~~l l~ ~nm1'."'Q ::.':s 
~r.alt·!· :::r:ers a:;c :uc1c1al CaTt>l.:i!.'."ltS t.: :.r.:!enti:·1 lS ::irec::.sel.•; .35 
:-w.:-s51::)l.z. .. _~i::? ·;:')latl.Jr.s ·..it"licn t:-.e . .\qer:c: ::.nt~nes ::-.e ~'."'.~".)rcer-ent 3c'::.·:.r. 
:.; accress 50 as to avoid ;x>ss1ble preerrt:>tion of fut\J!'i? cl.31rrs· for i:i·::.~ 
p~r.ah::.cs. 

Fi~ally, EPA may, of cOJrse, pursue ;udicial enforc~nt under 
Section )\)9(b) Of an admin1stnt lVe crcer f:ir CCJTIOllance lSSued purSUdr'\': 

to ~ect1on 309(a). And EPA may .!t any ture initiate a~'Tl.lnistrative or 
·judicial civil penalty act1ons f~r t:-.c s.l!Te ·1101.aticns that were the 
oasis for an earlier (or indeed S!JT\1..~tanerus> Section 309(a > adrru.n1str:it::.·1-= 
order for c~liance. 

III. SL~ultaneous .bd'ninistrative ?enalty ?roceedings 

.-ti':~ough nothing in t!ic Clean "4ater ~t or .~ndrrents prohibits 
s unl! l t.:ir.~<:\.!s". acrni n istnt i ve c i •11 l ~enal ':'/ act ions Eor .j1 f fe r;ent ~as t 
·:1::-lat ::.or.s ':Ji t!1e sa:re v::.~l3t~I':', ::PA ·..-1 E :::ie :n c:-.e strcnqest !.-:';al. 
;r:ur...: =v .3vo1·-:inc; si."T.~li:aneOl.:s .:iC.'7:.1.:::.sr:.rat::.ve ~r.alt·1 a"c:1ons aqal!":St 
a s: r-; l.: vi c lat ~·r. Shr:1...:; ::?A ;, :; l: :&.ate se~r at~ aC!T'.l:"'. ;.s tr.3 ti •;e :::iena l ':'f 
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"Guidance on Retroactive Application of New Penalty Authorities under the 
Clean water· Act", distributed August 28, 1987. 
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GLlIDANCE ON •RETROACTIVE" ~PPlICABitITY OF 
•;E~ ?E~A~TY A~7H0R:7:ES C~DER THE C~EAS WATER ACT 



·. 1,... ........ · __ :;_ .. lo 

..•. - :- = - .. - . ' -"' ..... 

:~aoi:L':!, L~~r~as~~ ':~e -ax:~~- =:~:.: 3~d :rL~i~3: ~~~3::ies 
3·Ja~!d:l~ ""'~~'!r' t~4! ~-:~, 3~-~ ~~-:-:-::""l:e~ -:·~e ·a·:!-~t:i~s:~l-:i·:e 
3ssess~en~ ~f civi~ ~enal':ies. 7~1s ;~:~1~=e 1~~ress~s ~~i=~ 
-& :~@s~ ~e~ ;ena~~Y ~r~~~s:~~s ~ay ~~ 3~~::~~ :":' ~:.~:1:i~ns 

~--··.-PO~_.._. ... ,,. .. • __ .. ___ 4 ~"" ..... .. : ~ = ~ ·~ l ~ ":' ~ ' : ~ ' .. ~ -- ~ a? f : ~ ; ': ~ ·: ~ ~ .! ': ~ 

:~e 198~ a~en~:--e~:s ~~ s~:o:~~n lO~lcl ~f t~e ~ct create 
~~ree ~isti~c': :l~sses Jf :r:~:.n1~ ~Loldc:on: 

L. ~e;l::~nt Vi~lat:.~r.s ')f spec:.~ie~ s~c':ions of the Act 
~t ~& 3r.y conc~:-=n :r ~L~:.:a:t=~ 1~~1~~e~::no 1~y )f the 
"°r.u:-~r.i~e~ •;t,H:~:~r·1 s~:::=~~ :.~a •:?:E5 ~ec:"!Lt '1r in 1 404 
:::> e r :-- :. ': : ~ r -; f 1 :; ·1 r ~ -: "..J :. r e - e· ~ ': :. ~ ~ : s e · ! : ~ a n 't p ;:> r -:i v e ·"! ;n· ~ r:. r ~ 1 t me rn:. 
'."'C"":'~r-'t~, "'H' ":J'! :~:r~"!.;·:·:~"': :.,~~ l c;e·1i1~r ')!' ?0:-·--i -,f 1 ;:>0lt.Jt3nt 
~~l=~ ~d~5~5 i ?~7~ ~?:F5 ;er~:': ~:~t1:1~n, 0r ~ni=~ tn~ :1:r0-
j~=~r r~dsor3=:~ ~~~~!~ ~l~e ~~~w~ :'J~: ! :1Js~ ~~rc;~n3L 1n~~ry 
0r :n·~per':y ~d:"".!;e 'S~'! .5e:".. :.en 3iJ~::;.: 1 l: 

2. l Knowing '•'iolation~ ")! :~e Sdl'"~ stdt...Jt'1r'/ l~·~ ;>er:"li~ 
;'1r0v:.sL:)~S rsee Section 30~ 1 :l'2ll; dn:! 

).) Knowing Endanger~ent V10lati.ons invol~:~; 1 ~~owing 

·:ioldtion of any of the enur.ierat~·j 11r-:iv1si.ons and c-:>ncurrent 
k~owledc;e that the violator t~ereoy ;:it.1ces anot!"HH" ;>et".son i.~ 
i~minent danqer of death or serious bodily i.~iury. (See Section 
309(c)())). 

7he ~enalties for the ne~l:;ent violati-:ins t"e~ain • ~~t 
t~ss than 52,500 nor more ~~3n S25,000 ;:>er day oE violatio-. or 
by imprisonment for not more than l y~ar, or ~y both.• Se~~nd 
and subs~quent convictions ar~ ~unishable ~y fines • •.• of n6 
more t~~n SS0,000 per day of ~iolation, or by imprisonment of 
not more than 2 years, or oy both.• !he increased penalties for 
knowing violations are fi~es of • ••• ~~t less than SS,000 nor ~ot"e 
·t~a~ SS0,000 per day of violation, or by i~prisonment f~r not more 
than 3 years, or by both." Second an1 suosequen~ convicti~ns m3y 
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result in ·fines" ••• of not more than 5100,000 ~er day of viola
tion, or by ilT'lprisonment of not more than 6 years, ·or by both." 
The new penalties for ~nowing en~anger~ent violations are up to 
15 years·i~prison~ent 0r a fine 0f not more than 5250,000, or 
~~t~ ~0r i~~i~i~~als: a~~ ~ ~~n~ 0f net ~er~ t~a~ 51,000,000 
f~r ~r~a~~z3~~~~s. 7~e fine 3n~ ~er~ ~f i~~riscn~en~ is ~o~~le~ 
f~r se~~~~ an~ s~jse~~Pnt ccnvi:ti~ns un~~r this ~ro~isi~n. 

The "ex ~ost facto" clause ~f t~e Constitution ~re=lu~es 
retroacti·1eaPPTTca~i::>n of ne• =ril"'inal pr':lvisions, ~ither :>v 
punishin~ as ~ri~inal t~at which was not expressly ~ef ine~ ~s 
criri~al ~~en ccrritte~, ar jy i,creasinc retroactively a cri~in3l 
fine. Thus, the newl'l created criminal violations such as th~se 
defined in Section 309(c)Cl> (knowing endangerment violations), 
~ay not be applied ·to activities which occurre~ prior to 
February 4, -1987, nor can a sentencino court apply increased 
penalties for any convictions pertaininq to pre-February 4, 1987 
conduct. Ho•e~er, any ~ehavior ~hi=h w3s violative of the criminal 
provision of the Act as it ~xisted prior to February 4~ 1987 may 
still be ~rosec~tP~ ~Jrsuant to the provision as it then existed. 

III. Civil Judicial Penalty Provisions Generally Not to Be 
P.etroactively Applied 

The Supre:-ie ":::>urt has ruled that the "~ 2ost facto" clause 
nf the Fifth Arnend~ent to the Constitution applies only to le~is
l3tion i1"'1posiria cril"'inal fines or penal sancti<'lns. :'!"l•.Js th~ 
retroactive applic3tion df civil penal~i~s 1oes not necessarily 
violate the "~ post ·facto" clause. However the "due proc~ss" 
clause of the Fifth A~endm~nt to the Constitution rloes apply and 
~ay impose restrictions on the retroactive application 0f the 
increased maxi~um civil penalties. Therefore, in order to mini
mize the raising of Constitutional issues and the consequent 
expenditure of Agency legal resources, and in light of the strong 
likelihood that the old maximum civil penalty liability of" ••• 
Sl0,000 per day of such violation" ~ill, in most cases, still 
prove adequate, it is the Agency's policy generally not to seek 
the increased maximum civil penalty arnounts for violations occ~r
ring prior to February 4, 1987, the effective date of the amend~ents 
Exceptions may be appropriate on a case by case basis if it can 
be shown, for example, that the retroactive application of the 
civil penalty amount is necessary in order to recover the econo~ic 
benefit which accrued to the violator by virtue of his violations. 
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,.· .... ~-----.--.:. .. ..,:.a '""' ... ~-.:.c-" 
-~·-••.J4~·· -··- -4- ..• -.-~ 

::·.·:: :-~-3:-::.~s · - =as~s ·~~:-e ~o 3..Jt~.Jt"i..r .. 
:~ ~~:a~n ?e~3l::~s ;:-~~:~~s:1 ~~l5:e~. i: is t~e A~e~:y's 
;~s~:i~n :~at ~=ne ~! :~e a~e:-:~~e~:s :: Se::~~~ 3Q9f~l ~t~~ .. 
'="""~~ e:~e l~ ....... n:.s~ ... -3~•-,.~ ...... ,...~~---· ! ... ""' ·-· - .. A.3•e -~-.. .... , .. , ~~-3· •· . ' .... -: _.., ........ ~- · ... ·-: . ..,,_ ·= -·- - 1~.~ -···· :-·· ·-: 
.. : .i = : .. ~ -: : ~ ~ . . ~ s ': ~ i . ~ -. ~ i :-~ ~ ~ ~ ~ -. : .; -: : ~ ~ : : : : ~ _ .. ~ ~ ~ e :- ~ : ·:· 
~:d:-:~~ ~~~~::.s:~ ~~:3~:-~ ::~:: ~~-3:~; 3.=~~:-:::~s a:-:~ 
l:l~l::::~i. 3~e=~~::i::y, :~e 1~e-~~e~:s ~:3:-i~y :~a: ~:.~13=~~~ 
:;! a~y re-:·..Ji:"@!"'!e~': :~ a:-: a;:i:->r~·:e·: ~.:--:::-ea:;-~:"!:· ~:-~G:-a~ :s s~=~e-::t 
=~ ::.~il ~enalties ~:-:~e:- Se:::~:-: 30~'~1. ~ls~:~~ a~e:-:~~e~:s 
~la~i~y that ~i~:l ~@nal:y ::.3~1::.:y ~~~e~ 5~==:=~ 3J~!~, a~ta=~~5 
~ ~~r ~ay ~~r ~ac~ ~:::a::~~.· 

. . . 
-~ ~ ~ -: ... ~ : ~ · .. · ~ - ~ - ~ :--:- -- ~ ;; ': - i -: :- ~-: r ·"': ~i .: ~ ~ ·.· ~ ~ ·i =-: 3 ~ ; e ': ~ ~ ~ :l c- um l ~ 

~~:c~ t~e ?enal~y w~ll :e ~d:~~l:Jt~~. but not the substa~ce of 
":~e li.30llity, ~a~@ ~e@~ :-~:@~ c~ns~it~':i.onal. 7~et"efot"e the 
.~.;::@n-:·1 ':"'ay assess .J~:-i~is<:rJti.·.1e :1·nl :-ena:ci~s ·Jn•.:!eC' Section 
)J·~·~, !~r VL~ll~:J~S Jhl~~ OCC~t"t"@~ ~~f~re F~~t"~l:"Y ~. 1987, u~ 

=~ t~e li~i.ts 0f ::J~1::-:1 ~"'.le~ ~~is:~! 1t ~~at ti~e. As .long 
:ts ::--e 1~~L~:c;tt"1":::·• :~c-~:s:::: .!ssesse~ '•)! ~~ ':"' t~e ~axtmum 
l!~l~LS':t":tt:~~ ~~~a:-:~ l11:Lltty ~f SlJ,000 ~~:- ~iJldti.on ~p to 
~~e Clas~ : :a~ ~~ 5:5.~10, :r S!J.~J0 ;')er !ay up t~ t~e ~lass 
:z .:.l;> -,~ S:25,f1J .. ;i !-::~s ~Ot ~x.:e~·! ':"'..a iJt"e 01i~·..Jsl'I lppl1·:l:)l~_ 
~~~~le~ 1:~1~· ~!x::-~~ ~i~1: ~e~a::y ::1~ll1ty Jf 510,JOO ?et" ~l~ 
of s~ch v1olat1on, ':~et"~ :~ 1~ ~C'~Oi~~ Ji.t~ r~tt"oactt~e 3~?1~-~ -
.... F .. ,. ... e .. e._. <::ec"' ........ ]"'.,.'""' .... t" ... ,..e ....... .,.- ~ •. ,e .. ='=>"''s ;...,,.er.., .. ~,.·· ;n .I -·· •• W - _••-•I"'~ "'JJ .; J.._ ...... -~ • .J-. .1 -•·~ •••• ;_JL- ... • 

:f eac~ of t~e s!:;~tly ~i!!erently ~or~~! ::~i:a:L~~s JS ~e ~ 
"~~r ~ay p~t" v1~la~lon•,• '~e t"ett"ca:~:~e d?Oli~lt!.~n ~f t~e ne~ 
Section )Qgr~J ~axi~u~ ?e~a!:1 li.1~tl!.~1~s ar~uaoly ~~1: ~~ver 
~xce~·1 the Section 3Q)t1l :'"3lCl::'lu~ ;•.J·~i.:!.al ·:!.·11: :ienal~·1 ::=.:-:ii:i.-:·i 
t~at a~pl~ed ~rior to fe~C'~ary 4, 1~3:. 

f~r f~rther infor~a=i~n Ot" clarif ica:ion oE :his qui~3nc~. 
contac~ Jed z. Callen, Esq. ~t FTS 597-~882 or Gat"y· Hess ~f OEC~ 
3t F:'S 475-?193. 

• See •Guidance on Effect of 
Penalty Assessment Language•, 
interpretation of the vat"1~us 

Clean Water Act Amendment Civil 
for a full discussion ~f EPA's 
civil ?enalty liability Pt"~visions. 
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"Guidance on Effect of Clean Water Amendment Civil Penalty Assessment 
Language", distributed August 28, 1987. 
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A~ENCME~T ::v:: PE~ALTY ASSESSMENT LANGUAGE 

A~cr=priate Calculations Per Day 
ar~/~r Per Violati~ns 
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!he following chart sets out the evolution of the various 
?enalty provisions in tne process oe amending the Clean Water 
~ct. 

=~ f :ice l ::>a 7 
; .. me n::r:-.e nts 

. Sen • Bi· l l , 
s.i12a 

House 
!iR 8 

a 111, 

(::":IL JC;)tCIAL 

Sl0,000 ?ec ~a/ :i: 
Si.lCh violation 

525,000 per day for 
eacn ·;iolati.on 

525,JOO ?er ~i:ilat~on 

S25,000 ?er ~ay ~f 
such vi.0lation 

. :.. .. '\ .. ~ -
- _t"'\.:i,.:;:, ~ 

MAX • S 2 5 , 0 0 0 · . 

.;J~!~;:5:~.~:::v::: 
~;:.,.;:;;:; r ! 

~ . .\X .. S 125, 000. 

Sl0,000 per day for 
each violation 

Sl0,000 per day for 
each violation of a 
Clean Watee t\ct 
eequirement 

Sl0,000 per day of 
violation 

~~~-.~?.-.e-~-.-.~1-g_9 __ -+-_s_2_s __ ,_o_o_o __ ~_e __ r __ =_a_y ________ _..,--~--~~--------s-1_0 __ ,_o_o_o~p-e __ r __ j_a_y __ o __ f __ ~ 

I viola ti.on 

1986 Conf. 
3ill/1987 
Amendments 

525,000 per day foe 
each v·iolation 

l 

Sl0,000 per 
violation 

SlO,OOQ per day foe 
each day during whic~ 
.the violation 
continues 

At issue •s the question whether EPA may assess a number of 
violations in a·single day, or only 3 single violation continuing 
for several days. 

·Discussion of Interpretation 

In amending the enforcement provisions of the Clean Water 
Act, Co~gress generally sou;~t to ex~and the Agency's enfor~ement 
3~thoei.ties.i Additionally, the le~isl3tive hist~r/ l':eflects 

l. 133 Con~·. R.ec. 573.6 (..:'~!"l:.;ar-: 14, :?87)(3t3t~~ent Jf S~n • 
..::-.at~e l 
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1~ intent to limit t~e Agency's past practice, eithar in pleading 
t~~ statutory maximum or in using the penalty ?Olicy. rn fac~ 
Congress ratified the Agency's penalty ?Olicy and pr~:':ices ~y 
!nc~~~~ratin~ i~q ~ls~: ?~:.~~i~l~s ~, ':~~ ~~:. ~ee §3:3 :' 

' l 

: .. -: . : ~ - : :-. ~ - .. : :- • : ;1 l : -: .. · ~ - : ... ~ : 3 • 

-:-i:-.'?r~ is"'':> .~0ut>t ':~lt ::--.~:-·~ . .,,_13 -., -:'"'.a~-;e. ~x:·}~t 1s ':' 
~sl:j:- =~~1~~1. "..0 ~i~:.: :~ji~ill ;~~3l':i~s. Jn i':3 ~3=~· :~e 
:l:-•:•:-.!~·-~ ;t.lt·Jte c:;r:. .. 1-:~s ::-:~r:. .1 ·::.<..l:;-r ;~.ll: ~~ su~~~.;: ':.) 
~::, .:·: ;;~r- ~·l! ~Jr-·!~:-. ·::..:l.3-:::~. F~~':.~~~~or-e, ::..::~·j:"'t?~s :;~·:·..; 
:>~~:-l·: "..:-.at "~~·:o:.:.:-. ;:J l~:! 4:~ :: ::-.~ .!.c~ .1re .l::".en-.!~,~ ••• ':) 
·:lar1~1 =~a~ each disti~:t vi~l3tion LS subj~ct to a Se?arat~ 
d-1il·,1 r.-:?~al":/ -!SSesc;:"".~:".': ';~ JP to S:?S,000 ••• " L.f.R. Rep. No. 
1004, 99-:h C~ng., 2j 3~s:;., :32 Co:ig. Re~. Hl056~ (Oct. 15, 
l9dfl.'. 

·· ,.,. 3-:::::"':::;-:!")'::..·.:·:· ~~:--:.l:-:i·~s, ':~t? -~·~~s~~ ~:i :3 ._.het:~~r: a 
~- .... ; :·.: :" •: ~ ~ !:"' : : ': : ·~· .-. :.. ;. '::·: :·;; r:- ·:: ': l ;,. :. ; n '3 :> ~ l ~ ·?:; • ..: : '3 s s I ;')en a l t i es 3 :- e 
. - : • .. : -; ~ • ~ ~ ; • ~ ~ " ;-: •? :- ·: :. : : 3 ".. ·1 ; ~ " • :: 0 ~ ~ ::- e s s · ~ x ;> l 1 ·.: i t 1 y s ~ a t ~ s t !1 a .t 
"T~'? ·0.J~<:~u~ f1~:;-: -::. .. 1:- ;-·~~..11~·; ~~-3': ':':!a.·1 ~·~ l~.3~c;~~-~ :.~ 3ny 
·::.~~:"; .. ~~·:-r.t .s: ... ~·:·.., :.; 525,.J,J:, r~~ac-!1~~3 ·~f t~e nt.:~b·er' ~e 

·1 i '.) ~ . .J t l o n • 
?.e::. • .. ' ,, - - 1 :1 • .j ., ' .. 

~- . -. ! • -. ! ; ·,, ~ - ·: : •3 : . ~"': , ...... 

H. R. R~ ;J • 
(Jct. :s, 

.,.,). l 0 0 4, 
t 981)) 

· : i I ~ n r t:> d c ~ ~ .3 '.:' c · J r- :. :i -;: ·"" ;~ i : !1 t ~ ~ • li ..., ~ '\ ': i -. n r; ·) :i t l :i ·~ •2' s , :-; h n t J l ~ 

::·? '."'1':.''!""'!"•?r:.·:·"! '>i~i.l3r~f'· 

In ~~ncl~si~r., t~~ ~qenc1's ~olicy with respect to 
calculating counts (i.e. violations and days) of civil penalty 
liability has been unchanged by the Clean Water Act amendment3, 
and may be extended in application to the new ad~inistrative 
penalt1 provisions. For further information, please contact 
Patricia Mott, attorney in OECM/Water CFTS 475-832~' • 
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"Addendum to the Clean Water Act Civil Penalty Policy for Administrative 
Penalties", distributed August 28, ·1987. 
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ADDENDUM TO THE CLEAN WATER A~T 

CIVIL PENALTY POLICY FOR 

ADMINISTRATIVE PENALTIES 



I. Pu rpo.se 

ADDENDUM TO THE CLEAN WATER ACT 

CIVIL PENALTY POLICY FOR 

ADMINISTRATIVE PENALTIES 

The purpose of this Addendum is to provide guidance on tne 
calculation of acceptable settlement amounts for EPA claims for 
administrative pena~ties authorized by Section 314 of the 1987 
amendments to the Clean Water Act. Under that provision, codified 
as Section 309(g) of the amended Clean Water Act, the Administrator 
may assess a Class I civil penalty of up to $10,000 "per violation" 
to a maximum of $25,000 and a Class II civil penalty of "$10,000 
per day for each day during which the violation continues," to a 
maximum of $125,000. 

At this time, this Addendum applies only to the calculation 
of ·administrative penalties and does not affect the calculation 
of penalties for judicial actions. Neither does ·it apply to the 
calculation of penalties for violations relating to the discharg~ 
of dredge or fill materials regulated unde~ Section 404 of the · 
Clean Water Act. Guidance for calculation of ·penalties under 
Section 404 will be issued separately. At a later date, all 
provisions of the Clean Water Act Civil Penalty Policy will be 
re-evaluated to determine whether the methodology should be 
made identical for both administrative penalties and civil 
judicial actions. 

The calculated penalty figure represents a reasonable and 
defensible penalty which the Agency will agree to accept in 
settlement of its administrative penalty action againsc a 
violating permittee. The complaint/proposed order should 
include the penalty amount which "the Administrator proposes 
to assess" as compared .to the "settlement" amount calculated 
under this Policy; thus, the amount which the Administrator 
proposes to assess or seeks in administrative litigation by 
no means needs to be identical to the amount calculated under 
this Addendum as acceptable for settlement. 

tI. Penalty Calculation Methodology 

As for judicial penalties, the initial calculation should be 
an estimate of the statutory maximum penalty in order to determine 
the potential maximum penalty liability of the defendant. The · 
penalty whic~ the government seeks in settlement may not exceed 
this statutory maximum amount. For administrative penalties, in 
addition to -being governed by per day/per violation maxima, the 
government may not seek more t~an $25,000 in penalties through 

.a Class I action nor more than $125,000 through a Class II 
adminstrative action. 

,.-"'\ I r"'"\·' 
,.;.... '•. :' 
. ; ~ \~.: 
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The adminstrative penalt/ calculation. involves tne sa~e four 
consecutive steps as for civil judicial actions: 

l) ~alculate the "Economic Benefit" of noncompliance; 

2) calculate monthly and tot.al "Gravity Components"; 

3) calculate the "Adjustment Factors"; 

4) calculate the total penalty. 

. 
(l) Ecomomic Benefit. The economic benefit component tfpically 

should be calculated by using the EPA computer program -
"BEN". This program, which produces an estimate of the 
economic benefit of delayed compliance, includes, among 
other costs, avoided operating and maintenance expenses 
and thus should be usable in nearly all cases. If for 
some reason, the violations at issue are of such a uriique 
nature that their associated economic benefit is not 
calculable through BEN, then the penalty calculation 
should include any significant economic benefit calculated 
t~rough a reasonable methodology. 

(2) Gravity Component. The gravity components to be ~sed in 
calculating administrative penalties differ slightly from 
the components used for civil judicial penalties, althougn 
the general methodology is the same. The following five 
gravity weighting factors should be considered for each 
month during which there was one or more violations and 
should be assigned values according to the attached 
methodology: 

"A" -- Significance of Violation. The definition is 
unchanged from that for civil judicial penalties. 
Note that this factor includes discharge violations 
by indirect dischargers. 

"B" -~ Health and Environmental Harm. The value for impac~ 
on the aquatic environment has been changed from 
l-10 to 0-10 for administrative penalties to reflect 
the fact that some violations addressed through 
administrative penalties are of a type which mat have 
little or no impact on the aquatic env i.ronment. Th i.s 
fact9r also explicitly includes impact on a POT~ oy 
a violating industrial user within the 0-10 range. 

~C" Number of Violations. This factor is unchanged from 
that. to be· applied for civil judicial penalt~es. 

,.....-'. \ ,,.------ :•\._. 
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·~ Duration of Noncompliance. This factor is unchan~ 
from that to be applied for civil judicial action~ 

•E• Significance of Non-effluent Limit Violations. This 
factor is presently not applied for civil judicial 
penalties but should be included in the gravity 
calculation for administrative penalties. It 
has a value of 0-10 and should reflect the degree 
of dev.iation from the requirement for the most 
signi£icant non-effluent limitation violation 
each month. Violations covered by this category 
might include failure to report, late reporting, 
schedule violations, laboratory analyses deficiencies, 
unauthorized discharges, operation and ·maintenance 
deficiencies, sludge handling violations and other 
non-effluent violations. 

Adtustment Factors. The same three adjustment factors 
w1 I be used for administrative penalty calculations.as 
for civil judicial penalties: however, additional language 
is added to make clear that the statutory factors are 
included for consideration. The consideration of nhistory 
of recalcitrance• may only result in an increased penalty. 
The •ability to pay• and •1itigation considerations• may 
be applied to decrease the penalty. 

(A) History of recalcitrance 

In addition to the reasons identified for application 
of the recalcitrance factor in the main text of the 
CWA Civil Penalty Policy, the compliance history of 
the respondent should be considered in examining the 
history of recalcitrance. Where the respondent has a 
history of repeat violations or a series of recent 
violations which have not been satisfactorily corrected, 
a factor for recalcitrance should be applied in deter
mining the penalty amount. In evaluating the history 
of compliance, it is appropriate to consider compliance 
at other facilities owned or operated by the violator 
as well as the violator's response in corr.acting the 
problems. 

In. assessing equitable considerations under History 
of Recalcitrance, the degree of culpability of the 
violator for the violation should be considered. 
Factors which might be examined include the degree 
of control the violator had over the events leading 
to the·violation, whether the violation could have 
reasonably been anticipated, and whether the violator 
took reasonable precautions ~o avoid the violation. 
Where facts demonstrate the violation was l~rgely 
within the -control of the violator, increasing tne 
penalty may be justified. 
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(B)~ Ability to Pay 

There Ls no change in this adjustment factor from 
that applied for civil judicial penalties. 

(C) Li~igation Considerations 

There is no change in this adjustm~nt factor from 
that applied for civil judicial penalties. 

III. Intent of Policy 

The policies and procedures set out in this document are 
in~ended for the guidance of government personnel. They are 
not intended, and cannot be relied upon, to create any rights, 
substantive or procedural, enforceable by any party in litigation 
with the United States. The Agency reserves the right to act 
at variance with these policies and procedures and to change 
them at any t~me without public notice. 



Addendum to Clean· Water Act Penalty Policy: Calculation Methodology-

SETTLEMENT PENALTYl, 2 = (ECONOMIC BENEFIT) + (GRAVITY COMPONENT) 
.;!: (ADJUSTMENTS) 

Step 1: Calculate the Statutory Maximum Penalty 
" ·, . 

Step 2: Calculate the Economic Benefit Using •sEN• 3, 4 

Step 3: Calculate the Total Gravity Component 5 

- Monthly Gravity Component = ($1,.000) x (l+A+B+C+D+E) 

Total = Sum of Monthly Gravity Components 

GRAVITY CRITERIA 

. A. Significance of Effluent Violation6 

% Exeeedence % Exceedence % Exceedence 
Monthl::z:: Avg. 7-Da::z:: Avg. Dail::z:: Max. 

0 - 20 0 - 30 0 - so 
21 - 40 31 - 60 51 - 100 
41 - 100 61 - 150 101 - 200 

101 - 300 151 - 450 201 - 600 
301 - > 451 - > 601 - > 

B. Harm to Health, Environment or Treatment 

Impact on Human Health1 or 
Impact on Aquatic Environment1 or 

ADDITIVE FACTORS 

Toxic 

0 - 3 
1 - 4 
3 - 7 
5 - 15 

10 - 20 

Plant1 

Conventio~/ 
Non-Toxic 

0 - 2 
1 - 3 
2 - 5 
3 - 6 
5 - 15 

10 - Stat. Max 
0 - 10 

( i ) 
(ii) 
(iii) Impact of IU on POTW (Pretreatment Violations) 0 - 10 

c. Number of Violations8 

o. Duration of Noncompliance9 

E. Significance of 
Non-Effluent Limit ViolationslO 

Step 4: Includ• Adjustment Factors 

0 - 5 

0 - 5 

0 - 10 
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A. History of Recalcitrancell (Addition) 

- Penalty may be increased by up to 150 per.cent 
·based upon the past and present recalcitrance of 

the defendant and for otner matters as justice may 
require. 

B. Ability to P~y (Subtraction) 

Penalty may be adjusted downward to represent the 
defendant's ability to pay • 

. c. Litigation considerations (Subtraction)l2 

Penalty may be adjusted downward to reflect the maximum 
amount which the court might assess if the case proceeds 
t~ trial. 



ADMINISTRATIVE PENALTY CALCULATION METHODOLOGY: FOOTNOTES 

1. In general, the Settlement Penalty amount shall be at least 
the Economic Benefit of Noncompliance plus a gravity component. 

2. The maximum Judicial Settlement Penalty shall not exceed the 
amount provided by Section 309(d), $25,000 per day for each 
violation. The maximum Administrative Set~lement Penalty 
shall not exceed Sl0,000 •per violation• or $25,000 for 
Class I violations and $10,000 •per violation for each day 

,during which the violations continues• or $125,000 for Class II 
"'violations. Note also the statutory requirement that •a Single 
Operational Upset which leads to simultaneous violations of 
more than one pollutant parameter shall be treated as a single 
violation.• 

3. · Calculate all economic benefits using BEN, if possible. 
·There is no minimum amount triggering the use of BEN. If BEN 
cannot be used, estimate economic benefit using best available 
information. 

4. Economic benef i.t is to be calculated a~ the estimated savings 
accrued to the facility1 i.e., it is to be based upon the total 
amount which should have been spent by the facility. (All capital 
and ·expense costs, direct and indirect, are to be consider@..d. 
This includes operation and maintenance costs.) 

S. The Total Gravity Component equals the sum of each Monthly Gravity 
Component for a month in which a violation has occurred. 

6. The Significance of Violation is assigned a factor based on 
the percent by which the pollutant exceeds the monthly or 7-day 
average or daily maximum permit limitation and whether the 
pollutant is classified as toxic, non-toxic or conventional. The 
Significance of Violation factor is used for effluent limit 
violations only. 

7. Where evidence of actual or potential harm to human health exists, 
a factor from •10• to a value which results in the· statutory 
maximum penalty should be assessed. Where the identified impact 
or potential impact relates only to the aquatic environment, a 
factor from •o• to • 10• should be used. Similarly, where the 
impact or potential impact is on a POTW by an Industrial User not, 
meeting pretreatment requirements, a factor of •o• to •10• should 
be used. 

8. The Region has the flexibility to assign a high penalty factor 
where an . excessive number of violations occur in any month 
(effluent limit,· reporting,_ schedule, unauthorized discharge, 
bypass, etc.). 



-2-

9. The Duration of Noncompliance factor allows the Region to increase 
the monthly gra~ity comoonent for continuing violations of the 
same parameter(s) or requirement(s). Generally, a •1ong-cerm" 
violation is one which continues for three or more consecutive 
months. 

10. The Significance of Non-Effluent Violation· factor covers the 
effects from all non-effluent violations--other than the inter~ 
ference effects on a POTW from an IU's pretreatment violations 
(see B iii)--such as reporting (nonsubmittal, incorrect and 
late Discharge Monitoring Reports), laboratory analyses deficiencie 
(includes DMR QA), unauthorized discharges, operation and 
maintenance deficiencies, sludge handling and schedule violations. 

11. A factor ranging from •o• (good compliance record, coop~ration 
in remedying the violation, no culpability) to 150 percent of 
the total of the Economic Benefit and Gravity Component may be 
added based upon the history of recalcitrance exhibited by the 
violator. 

12. The·penalty should be reduced by any amount which de_fendant 
paid as a penalty to a State or local agency on the same . 
violations pursuant to State law. 

-~,· .. 



CWA Penalty Summary worksheet 

Name and Lpcation 
of E'acili.ty 

Date of Calculation 

Cl) No. of Violations = 
x $10,000 = stat. max. = S ""-----,• 

(2) Economic Benifit ("BEN") 
(period covered/ 
months) • 

(3) Total of Monthly Gravity 
components 

(4) Benefit + Gravity TOTAL 

$ 

( 5 ) Recalcitrance Factor ' 
< o-1so' > x Total c L"ine40 s 

(6) Preliminary TOTAL (Line 4 + Line 5) 

ADJUSTMENTS 

(7) Litigation Considerations 
(Amount of reduction) $ 

. (8) Ability to Pay 
(Amount of reduction) $ 

(9) SETTLEMENT PENALTY AMOUNT $ 

$ 

$ 

$ 



III.B.10. 

"Guidance on Notice to Public and Commenters in Clean Water Act Class' II 
Administrative Penalty Proceedings", distributed August 28, 1987. 
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Gt-:OANCE ON No::cE 70 PCBLIC AND COMMEN!ERS 
IN CLEAN WATER ACT CI.ASS II ADMINISTRATIVE PENALTY PROCEEDINGS 

. -
I. Statutory ReO"'~ire~e~~s of Notice to Public and Commenters 

~""e l""'ea"" •·a-e- 'c- ... e-·• ... es ...... a .. ·'-e~o ... e •s u• ... ••• __ •• ,,., _ - n - ... "'1...... "'"'"·· • , w .. .. _ s -··<; a:-t 
or~er assess :.::g a c:ass : c:- :: penal-:.y, t~e .Ad:ninis-::-at.or 
shall provide public notice of the proposed· issuance oft.he. 
order.· Section 309(g) (4) (A). Persons who comment on a 
proposed assessmen~ must be qiven notice of any hearing held, 
and notice o! the issuance of the order that actually assesses 
the penalty. Section 3~9(g) (4) (B). !PA's Guidance on Class : 
Clean Wa~er Act Ad:ninistrat.ive Penalty Procedures ("Class I 
Guidance") sets forth procedures by which EPA provides puDlic 
notice in Class I proceedings. As set forth below, EPA shou:d 
provide public notice in Class II proceedings in a manner 
similar to the procedures set forth in the Class I Guidance. 

!I. P~blic Net.ice o! ~~e ?r~posed Issuance of an Order 

E?A should provide public notice of the proposed issuance 
of an order assessing a Class II penalty in the form ·and · 
manner set forth in §l26.l02(b) of the Class I Guidance, 
except that the notice should refer to the comment period set 
forth in 40 CFR 22.28(d), and should not refer to the comment 
period set forth in §126.102(~) (1) of the Class I Guidance. 

I!I. Providing ~~~~en~ers ~i~h ~otice of Hearing 

As set for~h in §l26.l04(e) of the Class I Guidance, t~e 
Presiding Officer should serve notices of hearing on each 
person who commented on the proposed Class II assessment. 

IV. Providing commenters with Notice of Order Assessing. 
Penalty 

As set forth in tl26.102(e) and §126.lll of the Class I 
Guidance, the Hearin9 Clerk should serve a copy of the final 
order on each person who.commented on the proposed Class II 
assessment. · 

For further information regarding the guidance, contact 
Gary Hess, OECM, at FTS 475-8183. 
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III. ADMINISTRATIVE ENFORCEMENT 
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"Secondly, the Conferees agreed that a 
State may attach to any Federally issued 
license or permit such conditions as may be 
necessary to assure compliance with water 
quality standards in that State.~ Leg. Hist. 
at l 7 6 • 

T~e legislative history of Section 401 thus shows that Congress 
intended that the certifying State be the S~ate with jurisdic
tion over the navigable waters at the poini of discharge. 

The language of Section.401 itself further supp~rts the 
same conclusion. First, Section 40l(a)(l) grants certifi
cation to the State "in which the discharge originates or 
~ill originate." Onder Secti~n 502(12) the discharge of 
the oollutant is defined as "any addition of any pollutant 
to n~vigable waters from any point source." Thus, ther• 
is no discharge until the pollutants enter navigable waters •. 
For the pur?oses of Section 401, at least, the discharge 
thus originates at the point at which it enters the navigable 
wate_r.s .,!/ 

Secondly, when an interstate water pollution control 
agency "£!! jurisdiction over ~ navigable waters at the 
point where the discharge originates or will originate" 
it, rather than any State has the certifying authority. 
This is ·further indication that the certifyin~ authority 
derives from ju~isdiction over the navigable waters, not over 
.the land where the facility is located. 

Section 40l(a)(3) provides further support for this con
clusion. Pursuant to Section 40l(a)(3), a certification with 
respect to the construction of any facility also is binding 
upon any.subsequent operating licenses for such a facility, 
except that the certification may be withdrawn because of 
changes in four circumstances: 

4/ In· his discussion of Section 401, Senator Muskie says 
that the certification should come "ftom the S~ate in which ..._ 
the discharge occurs." (~. Hist. at 1388, emphasis added) 
While there may.be some question as to where a discharge · 
otiginates, there ~an be no question that the discharge \ 
occurs in navigable waters. 

It may be that the Congress used the word originates 
to·distinguish between the State in whose waters the discharge 
initially enters from a downstream State whose·waters are 
als~ ·affec~ed by the discharge. See footncite 5, infra.· 



8 

(A) ·The construction or operation of the 
facility, (B} the characteristics of the 
receiving waters into which such discharge 
is made, (C) the water quality standards 
applicable to such waters, or (0) applicable 
effluent limitations or other requirements." 

A concern for the receiving waters and the criteria 
ap?licable to such waters is primarily a concern of the 
State which has jurisdiction over the receiving waters. 
A State in which the facility is located may have a variety 
of concerns about the facility but does not have any d~rect 
concern or jurisdiction over the waters affected ·by ~he 
discharge.~/ · 

Our interpretation of Section 401 is further buttres~ed 
by a reading of Section 402 of the Act. Onder this section, 
permits are issued to point ·source dischargers. Although 
~ermits are initially issued by EPA, the Act provides that 
the permitting authority may be transferred to a State which 
has an adequate program. Section 402(a){5) provides for 
a temporary transfer, while Section 402(b) provides for 
a more permanent transfer. Both sections provide that 
the State has the power to issue permits for all discharges 
into its navigable waters: 

"The Administrator shall authorize a 
State, which he determines has the capa
bility of administering a permit program 
which will carry out the objective of this 
Act, to issue permits for discharges into 
naviaable waters within the jurisdiction 
of such State." Section 402(a)(5) (emphasis 
added). 

5/ Section 401 does provide protection for any other State 
~hose water aualitv may be affected by the discharge. Section 
40l(a)(2). Such State may object to the issuance of a permi~ 
and request a public hearing. The permitting agency is then 
required to hold a public hearing and to "condition ~uch 
license or permit in such manner as may be necessary to in
sure compliance ~i?h applicable water quality requirements." 

States whose waters may be affected by the issuance of 
an NPOES permit by another State also have rights to assure 
protection of their water quality. See Sections 402(b)(3) 
and· 40 2 ( d) ( 2) (A) . · · -
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•At any time after the promulgation of 
the guidelines required by subsection (h)(2) 
of Section 304 of this Act, the Governor of 

.each State desiring to administer its own · 
permit program for discharges into navigable 
waters within its jurisdiction may submit to 
the Administrator a full and complete descrip
tion of the program it proposes to establish 
and administer under State law or under an 
interstate compact." Section 402{b) {emphasis· 
added). 

Thus, the explicit statutory language of Section 402 autho
rizes a State to issue permits for all discharges into 
navigable waters within its jurisdiction.!/ 

In its letter requesting ·our opinion on this issue, the 
Public Service Company of Indiana suggested that the oppo-
site answer would be preferable administratively since it would 
avoid the necessity of making a factual/legal determination 
in each case as to who owned the waters at the point of dis
charge. We recognize that in some circumstances such a deter
mination may demand the resources of .the permit~ing agency, 
but we believe that these considerations are insufficient to 
override the clear language of the Act, its legislative history, 
and its.goals. 

It has also been suggested that in issuing permits to 
facilities located in another State, the permit granting 
State may encounter difficulties in providing for inspection 
and monitoring of the facility, and in the enforcement of 
the permit. We do not regard these difficulties as insuper
able, since we assume that all permits would include provisions 
allowing the issuing State to monitor and inspect the facili;y. 
In enforcing these provisions, or other provisions of a 

~/ The Bouse Report ·clearly states that a permitting State 
ooes not have jurisdiction to issue permits for discharges 
into navigable waters outside of State's jurisdiction: 

Subsection (a)(5) further p~ovides that the Administrator 
may ·authorize a State, which he determines has the capability 
of _administering a permit program, to issue permits for the 
discharges into the navigable waters within the jurisdiction 
of· such State (but not in the contiauous· zone or the ocean). 
Lea. Hist. at 813. (emphasis added). 

---~ .. ·· 
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?ermit, the issuing State could bring an action in its State 
courts and should be able to establish that the defendant 
had sufficient contacts necessary to support the State's 
long-arm jurisdiction. 

The questions answered in this opinion have not pre
viously been formally addressed by this Agency. It is our 
understanding that this opinion is consistent with the 
actual nreal world" permitting and certifying activities 
in most regions. A number of regions, however, have evident
ly allowed States to certify and to issue permits tQ facilities 
located in such States which discharge into the navigable 
waters of another State. 

A permit issued by a State which does not have the 
authority under the Clean Water Act to issue such a permit is 
jurisdictionally defective, and would not therefore provide a 
discharger with the protection provided by Section 402(k) of 
the Act. I urge the Assistant Administrator for Enforce-· 
ment to take whatever steps are necessary to expedite the 
re-issuing of such permits. 

On the other hand, a Federal ~ermit issued despite the 
lack of certification from the proper State remains vali~. 
The Federal agency which issued such permit had. the jurisdiction 
to take such action. To the extent that the permit is incomplete 
or illegal because of lack of proper c~rtif ication, any injured 
party could seek judicial review of such permit under the appro
p~iate provisions of Federal law. Any State which failed to as
sert its certification rights within the prescribed statutory and 

·regulatory time period may be deemed to have waived such rights 
pursuant to Section 40l(a) (l) of the Act. 



II.A.5. 

"Request for a Legal Opinion-Inclusion of compliance Schedules in Second 
Round Permits and Newly Issued Permits", dated January 19, 1979. 

,...., . .., \ 
. - , I 
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MEMORANDUM 

TO: 

FROM: 

SUBJECT: 

JAN l S 1979 

Regional Enforcement Division Directors 
Director, NEIC 
NPDES State Directors 

OF'FIC:E OF' ENF'ORC:EMEHT 

Der>uty Assistant Administrator for Water Enforcement (EN-:t35) 

Office of General Counsel (OGC) Memorandum 

Attached is a copy of a legal opinion prepared by OGC in response 
to questions concerning the inclusion of compliance schedules in Second 
Round and new permits. The Pennits Division is including this document 
in its Policy Book as 78-21-IV·. If you have ar.y questions or corrments 
about this opin4on please contact Scott ~lesi~~ {EN-336), 202-755-0750. 

l I . ' • 

"---- -· · ·. ·, · /Yf-/.' /t {·iA>'---
,,. I f ~ ., 

· Jefff-ey J'~ Mi 11 er 

Attachment 

cc: Regional Permits Branch Chiefs 

. . 
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Cl&H&"A~ COUNSIU. 

ME:MOR.ANDUM 

TO 

SUBJECT: 

QUESTION 

Deputy Assistant Administrator for 
Water Enforcement (EN-335) 

0 'Yi . / 
Associate General Counsel ' 01 ~ 
W a• er and So 1 id Was t e Div i s1 ~on -'\ 3 ) 

Request for a Legal Opiuifil~- Inclusi~n of Com
pliance Schedules in Seco d Round Permits and 
Newly Issued Permits -- Yo ~ Memo of November 2, · 
1978 

You have asked a series of questions regarding the require
ments of best practicable control technology currently available 
("BPT") anJ •atter quality standard~ ("WQS") in permits issued 
•fter July 1, 1977. Your first quest·ions concern reissuance of 
a pe=mit to a sou:ce which had already been subject to BP! re
quirements in an expiring p~rmit. If BP! or WQS have become more 
stringent since issuance of the first permit and additional con
struction would be necessary ·for the source to meet the changed 
requ~rements, you ask whether the permit must require the source 
to meet the new BP! or WQS requirements and, if so, whether the 
permit may include a schedule for achieving the new requi:e:ents. 
In addition you ask, in the case of a new permit, whether the 
permit may ignore BPT and WQS requirements and place the source 
on a direct schedule to BAT/BCT. In both cases, you ask whether 
a schedule of compliance, if allowable, may pTovide ~ time period 
during which no construction is required, to allow the permit 
writer arid the d1scharger to dete=mine what construction will be 
required by BAT/BCT where those requirements cannot be clearly 
determined when the permit is issued. 

~·-" . _.,,,..,,. . 
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AN SYER 

If a source, other than a publicly-owned treatment 
works, bas never received an NPDES permit setting ·forth 
any applicable BPT and WQS based effluent limitations, a 
permit issued to such source must require immediate com
pliance with the applicable requirements of BPT er WQS as 
tho~e requirements are in effect at the time the permit is 
issued. If a non-POTW source has achieved its first-round 
effluent control requirements, a new or reissued permit to 
that source should assure that the source vill continue to 
achieve those effluent reductions. In ad4ition, revised 
BPT and WQS must be applied to the sourc~. Since the Act 
provides no fixed schedule for compliance with these re
q~irements, EPA should adopt a reasonable scheme for at
taining compliance expeditiously, consistent vith orderly 
appfication ~f the Act's 1984 requirements. 

DISCUSSION 

Section 30l(b)(l)(A) of the Clean Water Act requires 
all sourc~s of pollutants, other than publicly-owned treat
ment works, to achieve BPT by July 1, 1977, and Section 
_30l(b)(l)(C) r~quires all sources to comply with WQS by 
that date. Section 30l(b)(2) establishes a second set of 
more stringent technological requirements to be achieved 
by non-POT~'s by 1984 (or three years ·after the date the 
requirements are established, up to 1987). Thus, the Act 
establishes a two-phase structure for achieving specified 
effluent limitations. 

The questions raised by your memorandum arise because 
(l) some sources did not achieve compliance with the Phase I 
requirements by July 1 1 1977, and (2) in some instances 
the definitions of BPT, or the requirements of WQS, have 
be~n revised, and current levels of treatment, previously 
in compliance with BPT or WQS, as defined in an NPDES per
mit, are not adequate to meet the revised BPT or WQS. The 
Act addresses the .first aituation, but it is silent as t~ 
the second. 

-. 

-~ .:-, la ' /: .. . . .... 

.... J 
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I 

Congress made it clear, in Section 30l(b)(l), that ini
tial compliance with BPT and WQS was to be achieved by July 1, 
1977. In the 1977 amendments to the Act Congress recognized 
that some sources had not met those requirements, sometimes 
for justifiable reasons. Nonetheless, it refused to waive or 
extend the deadline for such sources. See R.R. 3199,· 95th Cong. 
ls: Sess. 1 Section 13 1 eliminated in. conference; see also, 
Cong. Rec. S 13538, Aug. 4, 1977 1 explaining tha: the 1977 
amendments do not extend the deadlines of S~ction 301 but 
allow the Administrator certain Section 309 enforcement op
tions. 

Since Congress expressly deter:iued not to waive Phase I 
compliance requirements or aliow permits to extend the com
pliance deadlines of Section 30l(b)(l), EPA cannot claim im
plied authority to do.so. Instead, if a permit must be ·issued 
or reissued to a source which h~s never achieved compliance · 
wi~h applicable BPT or WQS requirements, the permit must re
quire immediate compliance with those requireme~ts as they are 
c~rrently in effect when the permit is issued, and if relief 
is to be provided, Section 309(a)(5) orders must be employed. 

II 

A source which h·ad complied with BPT before the deter
mination of BPT changed is in a differe~t posftion from the 
source which never complied. This source has already achieved 
the Act's Phase I requirement as administratively interpreted 

·and applied to it and is in a position to proceed with the 
second phase. Therefore,. it would be inappropriate to impose 
an immediate requirement that revised BPT b~ achieved. 

The requirement tha~ BPT be achieved remains in th~ Act 
even after the 1977 deadline has passed. However, the Act 
does not set a specific deadline fo: attaining revised SPT 
requirements, and some reasonable scheme should be adopted 
to ensure that such requirements be achieved as expeditiously 
as pra~ticable, consistent with orderly imposition of Phase II 
(BAT and BCT) ~equirements. Thus, for example, if compliance 
with revised BPT is a logical step towards attainment of BAT 
or BCT limitations, such compliance could be included as a 
re.a.sonable inter.im. element of the source's permit responsibili
ties. Certainly any applicable BPT requirements vould have to 

. . 
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be met not later.than the date on which compliance with BC! 
and BAT is required. However, where a compliance date prior 
to that time would require construction or modification in 
addition to previously defined BPT, and where that construc
tion would not constitute a logical step toward BAT, im
po~iug the interim BPT requirement might well undermine the 
Act's orderly progression from the 1977 to the 1984 require
ments. 

III 

The issue of compliance dates for ongoing WQS com~liance 
is less clear. The Act establishes the end date fo.r the first 
stage of WQS compliance, but for subsequent levels of possibly 
more stringent WQS, the Act defers to State planning determina
~ions. See Section 303(e)(3)(A), Section 303(e)(3)(F), S~c
tion 20S(b)(2)(B), Section 208(e), au~ Section 303(e)(3)(B). 
If K state has revised its YQS and established a schedule of 
compliance at least as stringent as any federal requirement, 
t~e NPOES permit would have to impose the state-established 
limitation. However, if the State plans do not contain specific 
compliance schedules, the EPA permit writer must establish the 
source's Phase II WQS compliance schedule. 

The Act su·pplies no express guidance as to what the EPA
de:ermined, pos:-1977 WQS compliance schedule should be. In 
general, Congress intended compliance with the Act's require
ments to occur at t.he earliest practicable time.* One option, 
therefore, might be fo~ EPA simply to establish the policy 
that post-1977 compliance must be achieved by the earliest· 
practicable time. 

Alternatively, the Section 30l(b)(2) pattern is to re
quire second round municipal compliance in 1983 and second 
round industrial compliance in 1984. It is reasonable to 

* The Section 301 requirements are all to be met "no later 
than" the statutory deadlines. See, e.g., .ill.· Rist. 163 .. In 
the 1977 amendments, Congress confirmed its interest. in securing 
the earliest possible compliance. See Seccio~s 309(a)(5) and 
3 0 9 .( a ) ( 6 ) , add e d · by · the amend men c s . 
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establish WQS cocpliance schedules in harmony with the Act's 
general regulatory structure. Thus, EPA may infer that the 
Section 30l(b)(2) dates should be applied to WQS, in ·the ab
sence of any core stringent state schedules. 

Which of these appro~ches (or what combination of them) 
is to be selected is a policy judgment •. Since the Act does 
not express compliance schedule requirements for post~l977 
WQS compliance, EPA may wish to supply guidance by regula
tion. This would provide a reasonable, permanent method for 
establishing WQS compliance schedules where none are avail
able from the states. 





II.A.6. 

"Policy for the Second Round Issuance of NPDES Industrial Permits", dated 
June 2, 1982. 
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JUN 2 1982 

MEMORANDUM 

UNITEO STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, C.C. 20460 

SUBJECT: Policy for the Second Round Issuance of NPDES 

TO: 

FROM: 

Industrial Pecnits 

Regional Administrators / 
, 

Frederic A. Eidsness, J~. 
Assistant Administrat r 

OFFICE OF 
WATEFI 

The f inai •second round• policy for re-issuing NPOES indus-. 
trial permits is attached. The policy reflec~s Regional comments 
in response to previous drafts sent to you and discussions with 
the Water Management Division Directors. This policy applies 
only to EPA-issued permits, although States may choose to ad.opt 
the principles outlined. I am sendin; the policy to both the 
NPDES and non-NPOES States under seoarate cover to solicit their 
comments and advice on the applicability of the policy to their 
programs. In addition to the priorities set here for reissuance 
of NPDES industrial per:nits, the issuance of new source or new 
discharge per:nits remains the highest priority to assure no 
undue del~y in the construction or modification of such sources. 

This policy reflects the Administrator's conviction that, 
to the extent possible, permit requirements should be based 
either on promulgated national wastewater treat:nent standards 
or requirements necessary to achieve the designated water uses 
specified in water quality standards. It also reflects the 
principles ;hat pe::mit effluent limitations should be developed 
using good scientific information and that, to the extent 
practicable, ·permits of a lasting value should be developed. 
such permits assure protection of the environment while estab
lishing wastewater treatment requirements that will not be 
subj~ct to frequent change. 

The policy establishes five priorities for permit issu.ance 
_and describes·th~ basis for assigning permit priorities and 
developing limitations. Based on th is pol icy, Regions ar.e to 
develop and submit by June 30, 1982, a list of priority permits 
which the Region expects to issue before the end of FY 1983. 
The initial list .is to be submitted to Headquarters and should 
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contain key infor:nation such as the facility name, owner/operator, 
location, receiving water (STORET Reach Number), the issuance 
priority category (see attachment to the policy), pollutants of 
concern, and the anticipated schedule of issuance. Headquarters 
will use t~is information to report to the Congress and others on 
~2A's plans for and s~atus of the permit program -- .#hat our 
priorities are and where our resources are goinq'. Regional 
performance against established plans will be assessed as part of 
the Office of Water's guidance/evaluation process. . -

Regions should also work cooperatively with the NPDES.States 
to develop similar priority permit information on per:nits to be 
issued by the States. This is important to assuring a truly 
national effort and can be done as a part of routine cooperative 

. program planning .processes, such as tile development of 106 plans. 
In this· way we can determine .how EPA can most usefully assist the 
States in their pecnitting efforts. Estaqlishing State priority 
permit lists will also serve to assist in deter:nini~g the most 
appropriate State-issued per:iits to be reviewed by the Region. 

~ . 

EPA headquarters will be providing guidance and assistance 
to help carry out this policy. ·ouestions concerning ~~e policy 
should be directed t.c Bruce Sarrett, Director, ·Jff ice of Water 
Enforcement and Pecnits (FTS/Area Code 202-755-0440). 

Attachment 



UNITEC ST ATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, O.C. 20460 

OFFICE OF 
WA TEA 

Policv for the Second Round Issuance of National 

Pollutant Discharge Elimination System (NPDES) 

Permits for Industrial Sources 

STATEMENT OF ?OLICY 

.E?A~issue·d industrial NP DES permits will. be issued according to 
the following priorities. (A detailed explanation of the 
policy is contained in the attachment to the •rmplementation• 
section of this policy.) First priority shall -be gi·ven to 
facilities discharging to waters where use impairlrlent p·roblems 
have· been i:c!8-ritified and where there is adequate in~ormation to 
develop either a water quality-based permit or, in the ex~eptional 
case detailed in the attachment, a BAT/BCT permit relying on best 
professional judgment. The second priority is ·to per.nit facilities 
for which applicable BAT effluent limitations guidelines have 
been promulgated. The third priority covers facilities suspected 
of contributing to the i:npairment of a designated water use but 
where insufficient info~tion exists· to conf ir.n the extent of 
the use impairment. The fourth priority addresses :acilities for 
which effluent limitations guidelines are not scheduled for 
prozm.Jlgation_ and the existing permi.t limitations do not reflect 
sufficient treatment. The lowest priority is extension or 
reissuance of permits to facilities for which effluent limita
tions guidelines are not scheduled and the existi~g permit 
requires sufficient treatment.· In all permitting actions, EPA 
will work cooperatively with States and permittees and adhere to 
procedures established by applicable statutes and regulations. 
This policy also establishes a mechanism for developinq priority 
permit· lists with the first list due by June 30, 1982 (see "Other 
Considerations• in the Attachment). 

•. 

EXPIRATION DATE 

This policy will remain in effect until September 30, 1983. 

June_ 2, 1982 
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BACKGROUND 

EPA and authorized States issue NPDES per:nits for periods not 
to exceed five years. Pecnit limits are based either on the· 
application of available technology or on the prot~ction of 
water quality; wh.ichever is more stringent. The ~lean Water 
Act (CWA) establishes two levels of tec.~nology s~andards arid 
deadlines for industrial complia~ce: best ~racticable control 
technology currently available (3PT) by Ju:y l, 1977 and best 
ava,ilable technology ecor.:>mically achievable/best. conventional 
technology (BAT/BCT) by July 1, 1984. · · 

The majority of the •first round• per.nits, reflecting BPT or mere 
stringent water quality-based limitations, were issued between · 
1974 and 1976. Most of these were based on technology using 
"!;)est professionar judgment• (BPJ) because effluent gui,=elines 
were unavailable (relying on section 402(a)(l) of t.~e CWA). In 
1978, as. these permits began to expire, EPA instituted a policy· . 

. of reissuing short-teen (2 to 3 year) permits in order t~ await 
~romulgation of SAT/BCT effluent guidelines. Most of these· 
"short-term permits have now expired. Thus there are now more 
than 35,000 ex;ired per:nits. Por the most ;>art, these expired 
permits continue in effect under the federal Administrative 
Procedu:e Act or similar State statutes. 

In the past, EPA and many States focused almost exclusively on 
th& ·technology-based effluent limi t:ations · approa~, !'h~!e. ~1'•"· 
will continue this technology-based approach using BAT/BCT 
effluent limitations guidelines, €PA ·~ill also look beyond· 
technology-based requirements and issue permits based on scien
t..if ically determined requirements for assuring environmental 
~rotection. The development of requirements based on protection 
of water quality has often been hampered by lack of .data. This 
policy makes clear that the burden of data collection is shared 
by E?A, the State, and the discharger. Further, the implementa-

· tion of t."1.is policy should assure the most effective use of 
resources by carefu.lly scheduling permit activities, waiting 
for national treatment standards where prac~icable, making 
bet.ter use of existing data, and initiati.- cooperative efforts 
with States and pe:rmittees. 

This approach is supported by initiatives that w.ill si:'rengthen 
both technology-based and water quality-based effluent limitations. 
It will produce per:Uts of last~ng va.lue that are not subject to 
frequent. change. · EPA is mcving ahead to promulgate national , 
e;ffluent limitations guidelines on a schedule which will provide 
gi.lidelines for 24 primary industry categories before the end of 
FY.1983. Promulgated effluent limitations guidelines, in 
conjunction with their davelopment documents, expert assistance, 
and·permit writer training, will assure the application of good 
science and produce well founded permit limitations. Individual 
permit limit.at ions - developed in this ·t1ay will.significantly.· 
reduce conflicts and avoid protracted a·ppeals. 
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A sound technical and legal basis for per.nit limits is also 
provided ~y State water quality standards. All States have 
standards for each designated water use which include both 

·numeric criteria for specific pollutants and general conditions~ 
Expanding the scope of these standards and improving their 
scientific basis is a continuing process whicl} is· noW being given 
additional attention by EPA, the States, and throughout the 
scientific community. EPA is encouraging States to review and 
revise their standards to reflect ~ite-•pecif ic factors. The 
technological basis for implementing these standards using Total 
Maximum Daily Load/Wasteload Allocations is being significantly. 
advanced. These factors and site-specific. biological and chemical 
analysis will provide the needed scientific basis .for water 
quality-based effluent limitations in permits. 

APPLICATION 

This policy applies only to EPA-issued industrial NPDEs·· per:nits 
al:hough states may choose to ·adopt the principles outline~~ · 

IMPLEMENTATION 

This policy is implemented by establishing permit issuance 
priorities and developing priority permit lists and schedules. 
This approach is designed to assure the best use of available 
resources and. produce results where they are most needed. The 
details of this approach are explained in the attachment. 

~ 
Date Freder· 

Assistant: 
for Water \ 
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Permltting Prtodti!' 

Fhst Priority 
laeue permits to 
fa~llities where water 
uae lmpairllll!nt problems 
have been identlf ied 

Second Prior tty 
Iaaue permlta baaed on 
promulgated OA'f guidellnee·I 
where BAT gu ldellnes I 
are scheduled I 

l"-J I 
.. t>· I 

Sec;···.:l Round llidueu·i.al ."\e:Hng Polley 
(EPA-issued Per~ '~ly) 

Attachment 

ptecuealon/lmplementatlon 

o States, with EPA assistance, identify veter bodies where it 1e known that the wate~ uae 
ta impaired or other major water quality problems exist. Thie may be baaed on factors 
such aa drinking water supply contamlnat ion, exceedencea. of applicable water quell ty 
atandard11, and bloaccumulatlon of toxlc pollutants. In coordination with the State,. the 
aval,lable aclent1f le information should be reviewed to identify slgnlf leant contrlbutore 
and determlne whether there la adequate sclent tf le information to develop water quall ty
based lhaita for those discharge ru. 

o For those dlscharaers identlfted as contributing to a.·use lmpalrment or other 1n11jol: water 
quality proble11, and for which there are sufflclent information and data, perwlt llmlte 
should be developed baaed on section lOl(d°) total 1W1xlmu11 delly load/wasteload alloc
tione (TIIDL/WLA'a) and relevant portions of secUon 208 plans. Where aufUclent data 
exlet, EPA inay develop water qualf ty-baaed ltmlte in the absence of lOl(d) THDL/WLA'a, 
using sclentlfically acceptable methods, lncludlng the use of bloassays. However, ouch 
effluont llmlta are uubject to public, admlnietratlve, and judlcial review as port of 
the permlt process and auy other p•H•ltteea contrlbuting to the water quallty problem 
will have an opportunity to participate after notice of proposed effluent llmlts. All 
water quality-baaed permlta wlth expiration dates beyond July 1, 1984, aleo muet meet 
the statutory definition of HAT ond BCT. 

o In those exceptional caaea where 1110jor water quality proble1118 are identlf led but there 
is insufficient inforlll8tion to develop limitations baaed on water quality, end effluent 
guidelines will not be available ln. the near term, the permit should be baaed on good 
aclentUlc information with the Usalte reflecting BAT/BCT. In making determinatlona of 
BAT/BC.'T, the perualt wrlter will rely on ~st 1,rofeaeional judgment. Such permlta will 
be issued wlth five year terms. Hore stringent Umlts required by net'ional technology
boaed guidellnea issued during the teril of the permit wtll be included ln subsequent 
permlta. In addition, the organic che•ica1s·and.plaatica/a7nthet1cs industry catcgoriee 
vill likely present a number of cases whic~, because of the identlf led use impairment or . 
other major voter quallty probleme, Jti"i1tlfy the use of this approach. EPA head,auartera 
will provlde aaalstance to permlt wrltera thp~ugh teams of industry experts fol:" these · 
industrial categories. 

o Where BA'f eff-luent guidelines hove beeia promulgated, permlta wlll be lsaued reflecting 
guldellncs and uny other nccesaury BAT/BCT or vatel:"-quallty baaed llmlte• If BA'l' gulde
Uncs are scheduled but have not been ·promulsated and no ujor water quality 1>roblems ore 
luvolvt!d, the f ln t round DPT permit ah"ould be extended undel:" the Admtnlstrattve Proccd1ne 
Act (APA) \lhlle woltiog for DAT guidelines. 
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o Nor those dhcharaiera 11uspected of contributing to major water use impair111ent or other 
major water quality problems, but where tnsufficie_nt confirming data exist, a speclf tc 
uhort-terii progra111 of data collect lon uhould be inlttateJ. Tiu: data collect ion progruia 
should include tequh"ements for blolll0nitor1ng 1 cheuaical analysb, or field 8U[Vt!YS 

necessary to obtain inf oriaation to determine the magnitude and extent of the water use 
impairment. In setting up tbe data collectton program, patticular attention should be 
paid to potential contominatlon of public drinking wateir supplies. EPA Headquarters 
will provide further guidance on both the procedural mochanlsma for implementing this 
data collection a>rogram as well as substantive guidance on the type ot blowonltorlng 
or chemical analyuia requirement& thut could be used to coUect data. 

o If auf Ucient lnforuiatlon la obtained that ahowo the discharger is contrlhutlng to water 
use iwpalrllli!nt proble1118 1 a new five year permit or modtf tcatlon of exiettng pecwlt llwlte 
should be developed as appropriate. 

o Where no further BA'f guideUnee development ts planned and the first round permit doee 
not reflect sufficient treatment to comply wlth BAT/BCT, subsequently promulgated llP'f 
guidelines or water quality etondarda, upgrade the permits limits and/or other necessary 
condltlons and issue a f lve-year permit. l.tmlts on conventional pollutants reflecting 
BC'l' 111&y be duveloped uslng the OCT methodology when it becowes avaiJ.able 1 and lhal ta on · 
priority pollutants reflecting BA'l' should be developed using BPJ. Nor1A11lly • signtf !cunt 
dlocharge.e of pciorlty pollutauit11 are not expected where DAT guidelines are not 
scheduled for deve lopuient. 

I o Where no further guide lines development is ,planned but the first round permit requlreu 
I· 
I 
I 

euff1c1ent treutwent (t .ts., would meet what aru likely 
no water quullty prohle1111:t are ouepected), the edetlng 
provisions or reisaucd onl1 as the laat priority. 

to be considered UAT/Bcr llmlts andl 
a•erualt may be extended under ArA 

·June 'i 902 
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Page 1 

EPA Reaional Offices w1Jl identify facilities which are probable contributors to water 
uae i•pohment or other major water quallty problems. The lOS(b) reports and 101(d) 
priority segments will be considered in Identifying these priority facllitles. 
Using tl1la and other Information, the Regional Offices will develop a listing of permits 
which are ·expected to .be looued before.October l, 1981 consistent with the priorities 
established by thta poUcy. The Hating wtl l include permit iHuance schedules whJch 
will provide a reasonable eet11aate of expected issuance. The 1n1tlal list of prlorlty 
permits and schedules are to be trans11ttted to lleodt]uartere by June 30, 1982. Thls list 
should be updated perlodlcally to reflect current plane and priorities. Encouraging 
States to eatabll~1 similar priority ltata is also essential to the natlonol program. 

In addJtlon to the points described above, we are encouraging the use of general permits 
to cover many facllltles wlth the same or substantially similar types of operations and 
the some types of wasi:eslream discharges. This should help etgntftcantly ln reducl ng 
the backlog of ex~lred NPOES permits. The Office of Water will analyze the oppor~unltles 
for general pen!llts for lnduotry cotegoriee, including ao1ae prim.ary industry categories, 
where the facilities' operations and discharges are very similar. Multi-State coverage 
wlll also be considered. We will keep you informed of progress In this area. In the 
meantime, permitting authorities should consider issuing general permits in their own 
jurisdlctione where opproprtnte. 

All ~ermlte extending past July l, 1984 must contain final limltatlons that nre dee~ed 
equivalent to DAT /BCT regard lees of whether the Umlts are baaed on va•ter qual l ty, 
effluent guidelines, or DPJ. 

June 2. i982 
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II.A.7. 

"Policy for the Development of Water Quality-Based Permit Limitations for 
Toxic Pollutants", dated February 3, 1984. (See also 49 FR 9016,.March 9, 
1984.) 





UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. D.C. 20460 

OFFICE OF 
WATER 

Policy for the Development of Water Quality-Based 

Permit Limitations for Toxic Pollutants 

STATEMENT OF POLICY 

To control pollutants beyond Best Available Technology 
Economically Achievable (BAT), secondary treatment, and other 
Clean Water Act technology-based requirements in order to 
meet water quality standards, the Environmental Protection 
Agency (EPA) will use an integrated strategy consisting of 
both biologica.l and chemical methods to address toxic and 
nonconventional pollutants from industrial and municipal 
sources. Where State standards contain numerical criteria for 
toxic pollutants, National Pollutant Discharge Elimination 
System (NPDES) permits will contain limits as necessary to 
assure compliance with these standards. In addition to en
forcing specific numerical criteria, EPA and the States will 
use biological techniques and available data on chemical 
effects to assess toxicity impacts and human health hazards 
based on the general standard of "no toxic materials in toxic 
amounts." 

EPA, in its oversight role, will work with States to 
ensure that these techniques are used wherever appropriate. 
Under section 308 and section 402 of· the Clean Water Act (the 
Act), EPA or the State may require NPDES permit applicants to 
provide chemical, toxicity, and instream biological. data neces-· 
sary to assure compliance wi.th standards. Data requirements 
may be determined on a case-by-case basis in ,consultation 
with the State and the discharger. 

Where violations of water quality standards are identified 
or projected, the State will be expected to develop water 
quality-based effluent limits for inclusion in any issued 
permit. Where necessary, EPA will develop these limits in 
consultation with the State. Where there is a significant 
likelihood of toxic effects to biota in the receiving water, 
EPA and the States may impose permit limi.ts on effluent tox
icity and may require an NPDES permittee to conduct a toxicity 
reduction evaluation. Where toxic effects are present but 
there is a signific~nt likelihood that compliance with tech
nology-based requirements will·sufficiently mitigate the effects, 
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EPA and the States may require chemical and toxicity testing 
·after installation of treatment and may reopen the permit to 
incorporate additional limitations if needed to meet water 
quality standards. (Toxicity data, which are considered "new 
information" in accordance with 40 CFR 122.62(a)(2), could· 
constitute cause for permit modification where necessary.) 

To carry out this policy, EPA Regional Administrators will 
assure that each Region has the capability to conduct water 
quality assessments using both biological and chemical methods· 
and provide technical assistance to the States. 

BACKGROUND 

The Clean Water Act establishes two principal bases for 
effluent limitations. First, existing dischargers are required 
to meet technology-based effluent limitations that reflect the 
best cont~ols available considering economic impacts. New source 
dischargers must meet the best demonstrated technology-based 
controls. Second, where necessary, additional requirements are 
imposed to assure attainment and maintenance of water quality · 
standards established by the States and approved by EPA. In 
establishing or reviewing NPDES permit limits, EPA must ensure 
that the limits will result in the attainment of water quality 
standards and protect designated water uses, including an adequate 
margin of safety. 

For· toxic and nonconventional pollutants it may be difficult 
in some situations to determine attainment or nonattainment 
of water quality standards and set appropriate limits because of 
complex chemical .interactions which affect the fate and ultimate 
impact of toxic substances in the receiving water. In many 
cases, all potentially toxic pollutants cannot be· identified 
by chemical methods. In such situations, it is more feasible to 
examine the whole effluent toxicity and instream impacts using 
biological methods rather than attempt to identify all toxic 
pollutants, determine the effects of each pollutant individually, 
and then attempt to assess their collective effect. 

The scientific basis for using biological techniques has 
advanced significantly in recent years. There is now a general 
consensus that an evaluation of effluent toxicity, when . 

. ·adequately related to instream conditions, cari provide a valid 
indication of receiving system impacts. This information can 
be useful in d.evelop.ing regulatory requirements to protect 

. aquatic life·, especially when data from toxicity testing are 
analyzed in conjunction with chemical and ecological dat~ • 

. Generic human heal th e·ffects methods, such as the Ames mutegen
ici ty test, and structure-activity relationship techniques are 
$hewing promise and should be used to identify potential hazards •. 
However, pollutant-specific techniques are the best way to 
·evaluate and control human health hazards. a·t this time. 
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Biological testing of effluents is an important aspect of 
the water quality-based approach for controlling toxic pol
lutants. Effluent toxicity data in conjunction with other data 
can be used to establish control priorities, assess compliance 
with State water quality standards, and set permit limitations 
to achieve those standards·.l All States have water quality 
standards which include narrative statements prohibiting the 
discharge of toxic materials in toxic amounts. A few State stan
dards have criteria more specific than narrative criteria (for 
example, numerical criteria for specific toxic pollutants or a 
toxicity criterion to achieve designated uses). In States where 
numerical criteria are not specified, a judgment by the regula
tory authority is required to set quantitative water quality
based 1 imi ts on chemicals and effluent toxi.ci ty to assure compli
ance with water quality standards. 

APPLICATION 

This policy applies to EPA and the States. The policy 
addresses the use of chemical and biological methods for assuring 
that effluent discharges are regulated in accordance with Federal 
-and State requirements. This policy was prepared, in part, . in 
response to cdncerns raised by litigants to the Consolidated 
Permit Regu·lations (see 4 7 Federal Register 52079, November 18, 
1982). Use of these methods for developing water qualit~ 
standards and trend monitoring are discussed elsewhere (see 
48 Federal Register 51400, November 8, 1983 and Basic Water 
Monitoring Program EPA-440/9-76-025). This policy is part of 
EPA' s water quality-based control program and. does not super.cede 
other regulations, policy, and guidance regarding use attain
ability, site-specific criteria modification, wasteload allocation, 
and water quality management. 

IMPLEMENTATION 

State role-

The control of toxic substances to protect water quality 
must be done in the context of the Federal-State partnership. 
EPA will work cooperatively with the States in identifying 
potential water quality standards violations, assembling relevant 

l Section 308 of .the Act and corresponding State statutes 
authorize EPA and the States to require of the owner/operator 
any information reasonably required ta determine permit limits 
and to determine compliance with standards or permit limits. 
Biological methods are specifically mentioned. Toxicity permit 
1imits are authorized under section 301 and 402 and supported by 
-Section 101. 
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data, developing appropriate testing requirements, dete.rmining 
whether standards are being violated, and .defining appropriate 
permit limits.2 

Integration of approach~s-

The type of testing that is most appropriate for assessing 
water quality impacts depends on the type of effluent and dis
charge situation. EPA recommends that an integrated approach, 
including both biological and chemical techniques, be used to 
assess and control water quality. The principal advantages of 
chemical-specific techniques are that (1) chemical analyses 
are usually less expensive than biological measurements in 
simple cases: (2) treatment systems are more easily designed to 
meet chemical requirements than toxicity requirements: and (3) 
human health hazards and bioaccumulative pollutants can best be 
addressed at this time hy chemical-specific analysis. The prin
cipal advantages of biological techniques are that (1) the· 
effects of complex discharges of many known and unknown con
stituents can be measured only by biological analyses: (2) bio
availability of pollutants after discharge is best measured 
by toxicity testing: and (3) pollutants for which there are 
inadequate chemical analytical methods or criieria can be 
addressed. 

Pollutant-specific chemical analysis techniques should be 
used where discharges contain a few, well-quantified pollutants 
and the interactions and effects of the pollutants are known. 
In addition, pollutant-specific techniques should be used where 
health hazards are a concern or· bioaccumulation is suspected. 
Biological techniques should be used where effluents are complex 
or where the combined effects of multiple discharges are of 
concern. EPA recognizes that in many cases both types of 
analysis must be used. 

Testing requirements-

Requirements for dischargers to collect information to 
assess attainment or nonattainment of State water quality stan
dard·s will be· imposed only in selected cases where the potential 
for nonattainment of water quality standards exists. Where 
water quality_ problems are suspected but there is a strong in
dication tha.t· .complying with BCT/BAT will sufficiently mitigate 
the impacts, EPA recommends that applicable permits include 
testing requirements effective after BCT/BAT complia~ce and 
reopener claus~s allowing reevaluation of the discharge. 

2 Under section ~03 and 401 of the Act, States are given primary 
r~sponsibility for· developing water quality standards and limits 
to meet those standards. EPA's role is to review the State 
~tandards and limits and develop revised·or·additional standards 
or limits as n~eded to meet the requirements of ~he Act. · 
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The chemical, physical, and biological testing to be con-
ducted by individual di.schargers should be determined on a case
by-case basis. In making this determination, many factors must 
be considered, including the degree of impact, the complexity 
and variability of the discharge, the water body type and hydro
logy, the potential for human health impact,· the amount of existing 
data, the level of certainty desired in the water quality assessment, 
other sources of pollutants, and the ecology of the receiving 
water. The specific data needed to measure the effect that a 
discharger has on the receiving water will vary according to 
these and other factors. 

An assessment of water quality should, to the extent prac
ticable, include other point and nonpoint sources of pollutants 
if the sources may be contributing to the impacts. Special 
attention should be focused on Publicly Owned Treatment Works 
(POTW's) with a significant contribution of industrial wastewater. 
Recent studies have indicated that such POTW's are often signi• 
f icant sources of toxic materials. When developing monitoring 
requirements, interpreting data, and determining limitations, 
permit engineers should work closely with water quality staff at. 
both the State and Federal levels. 

··A d-iseharge-r; may be required to provide data upon request 
under section 308 of the Act, or such a requirement may be· 
included in its NPDES permit. The development of a final assess
ment may require several iterations of data collection. Where 
potential problems are identified, EPA or the State may require 
monitoring to determine whether more information is needed con
cerning water quality effects. 

Use of data-

Chemical, physical, and biological data will be used to 
determine whether, after compliance with BCT/BAT requirements, 
there will be violations of State water quality standards result
ing from the discharge(s). The narrative prohibition of toxic 
materials in toxic amounts contained in all State standards is 
the basis for this determination taking into account the desig
nated use for the receiving water. For example, discharges to 
waters classified for propagation of cold water fish should be · 
evaluated in relation to acute and chronic effects on cold water 
organisms, potential spawning areas, and effluent dispersion. 

Setting permit limitations-

Where viqlations of water quality standards exist or are 
·projected, the State and EPA will determine pollution control 
requirements that will attain the receiving water designated 
use. Where effluent toxicity is an appropriate control para
meter, permit limits on effluent toxicity should be developed. 
In such cases, EPA may also require a permittee to conduct a 
toxicity reduction evaluation. A toxicity reduction evaluation 
is an investigation conducted within a plant or municipal .system 
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to isolate the sources of effluent toxicity, determine specific 
causative pollutants if possible, and determine the effec
tiveness of pollution control options in reducing the effluent 
toxicity. If specific chemicals are identified as the cause of 
the water quality standards violation, these individual pol
lutants should be limited. If a toxicity reduction evaluation 
demonstrates that limiting an indicator parameter will ensure 
attainment of the water quality-based effluent toxicity require
ment, limits on the indicator parameter should be considered in 
lieu of limits on effluent toxicity. Such indicator limits are 
not limits on causative pollutants but limits demonstrated to 
result in a specific toxicity reduction. 

Monitoring-

Where pollution control requirements are expressed in terms 
of a chemical or toxicological parameter, compliance monitoring 
must include monitoring for that parameter. If an indicator 
parameter· is used based on the results of a toxicity reduction 
evaluation, periodic toxicity testing may be required to confirm 
the adequacy of the indicator. Where biological data were used 
to develop a water quality assessment or where the potential 
for ~ater quality standards violations exist, biological 
monitoring (including instream monitoring) may be required to 
ensure continuing compliance with water quality standards.· 

EPA believes that the intelligent appli~ation of an 
integrated strategy using both biological and chemical techniques 
for water quality assessment will facilitate the development of 
appropriate controls and the attainment of water quality 
standards. EPA looks forward to working with the States in a 
spirit of cooperation to further refine these techriiques. 

rebruary 3, 1984 

Date ~Jack E. Ravan 

Assistant Administrator 
for Water 
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"Continuance of NPDES General Pennits under the APA", dated January 16, 
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u·NITEO STATES ·ENVIRONM::NTAL ?ROT~CTION AGENCY 
WASHINGION, O.C. 2~60 

*See Nunan Kitlutsisti v. Arco Alaska, Inc 
(D.C. Alaska, 1984), 592 F.S. 832, for a 
discussion of this issue. The court held tha· 
an expired general pennit iSoFIFICE 0, not continued 
um.er the APA; on appeal the WA.TU~ 

J A N t t=• was vacated, ~· 

·SU3J'ECT: Continuance of N?DES General ?ermi.J.? Under_ the APA 

Bruce· R. Barrett, Di°re.~t~r ~~-D--FROM: 

TO: 

Off ice c~ Wate:: ~nfcrcement and ?e::mi ts ( EN-335) · 

Regional Water Management Division Directer' 
Regional Counsels 

We have rece i.ved a number o:· inauiries as to whether 
· continuation of expired general permits is allowed under the 
Administrative Procedure Act (APA) and the NPO!S regulations~. 

recent Office of General Counsel (OGC) opinion (attached) 
~ndicates that such continuance is le;ally permissible. However, 
fhere are important reasons for E?A not to ::ely on APA continu

ance except in extreme cases where permit reissuance is delayed 
fer unexpected or unavoidable reasons. This memorandum add:esses 
the general pe:m.it reissuance process in light o: OGC's :ecent 
re~iew of the continuance issue. 

N?DES general ?ermits may be continued under the APA 
where the ·Agency has failed to.reissue the per:nit prior to 
expi:ation. Although continuance is legally pe::missible,. 
perniits should be continued only as a last resort and continuance 
should be avoided by timely reissuance of general permits 
~h~rever possible. 

Because of the geographic scope of general permits and the 
number of facilities covered, continuance could rais~ questions . 
as to whether EPA has adequately considered long-term cumulative 
environmental impacts, exacerbate the permit issuance backlog, 
and create new issues or workload orcblems assoeiated with new 
facil"itv ~errnits si.nce new facilities cannot be cover·ed bv a . . .. 
~ntinued ?ennit. Continuance is gene::ally avoidable given 

·- .ec;uate planning. Where continuance is unavoida.ble, it should 
~ :or the shortest poss'ible ti:ne. Upon determining that a 

-s-ene::-al pe:-mit will not be reissued prior to expiration, the 
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~egional Water Management Division Director should inforni the 
·?e:":!ri:s Division Director and provide a specific schedule for 
com?leting =eissuance. 

!M?!.E:MENTATION 

The following requirements govern the continuance of 
general per:ni ~s: 

0 Only those facilities authorized to discha~ge under· 
the expiring general_perrnit a:e covered by the 
continued permit. . . 

o ·Whe:-e the notification requirements of a general 
permit provide permit coverage prior to the actual 
corn..~encement of operations at a site (e.;., mobile 
seafood processors and oil and gas drilling vessels} 
facilities providing such.notice prio~ to expiration 
are cove:-ed by the ccnttnued permit. 

o At least six months prior·to the expiration date of a 
general permit, the Regional Water Management Division. 
Director should submit a draft general permit and a 
schedule for permit issuance or reissuance to the 
?ermits Division Director. If a draft general permit 
is not ready at that time, an explanation of the reasons 
for delay and a schedule for pe::mit development and 
reissuance, should be submitted instead. The Permits 
Division Director will expedite permit issuance and 
reissuance processes at headqua:-;ers as much as possible 
and will in:o~ upper managemen~ in the Off ice of 
Water of any significant delays. 

D!SCOSSio'N 

As with individual N?DES permits, it may become necessarv 
to ac:ninistratively continue a general N?DES permit when re-
i ssua n.ce of the permit or issuance of a new pe:::i t is imposs i~le 
befo:-e pe?:Ttlit· expi:ation. · The ;..::.:... allows for continuance of a 
rederal license or permit· when a petinittee h·as made a timely 
and complete application for a new permit. Until O~C's recent 
review of the issue, OWEP had advised the Regional Offices · 
that· general permits could not' be continued under the A?A 
because the NPDES regulations do not require applications for 
;eneral pe:-mit.s. OWEP requested that OGC review and provide a 
·..;::-itt.en o:>inion en this .issue since a number o: oa:--:ies had 
c;::.Jest:ione~ ou:- legal posit"ion. On Novernbe:- 17, i983 ,· oG·c infome~ 

·ow::? ·t.hat general permits can legally be·ccntinued ·under t.he 
;..?A. 

r; ( (.:1 
,--~----- ...._!..../ . 
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~he:-e a:-e a n~mber o: stron; policy and program reasons to 
IJ;ure ti~ely =eissuance rather than relying on APA continuance. 
:~:iy gene:-al per:ni ts cover several dozens or even hundreds of 
~~civicual facilities. The large number of facilities covered 
and the broad geographic coverage tend to focus industry and 
,~~lie attention on Agencv inaction when the oennit is allowed 
:o ex?ire, especially in the early stages of lmplementation of 
~he general per:nit program. 

Many general permits are controversial at the time of 
initial permit issuance. Similar controversies can be antici-. 
?ated during reissuance. E?A cannqt allow the public to 
~e:-ceive that we are avoiding these issues through administrative 
continuance of expired permits. For example, c~~ulative en
vironmental impact assessments hinge on the number and volume 
o: cisch.ar.ges. Information gathered during the term of. the 
original pe=mit may justify new permit.limitations, te~s and 
conc~:ions at the time of :eissuance. For marin~ dischargers, 
=ete=rninations pursuant to §403(~) of the Clean Water Act are 
~suallv deoencent on the estimates of the nu.~er of facilities .. -
that will discha:ge during the term of the pennit. Delay in 
u?cating these determinations raises questions about. potential 
enV"ironmental impacts and the efficacy of perm.it conditions •. 
~~ilar issues arise where there have been new standards or 

~fluent li~itation guidelines promulgated du:ing .the course ·. 
I'· the permit or changes in the CWA or applicable requirements 
.~der other a?plicable statutes (e.g., Coastal Zone Management 

Act, ~ndingered Species Act). 

Finally, a major goal of the general pe::nit program is to 
=educe the Agency's N?DES per.nit issuance backlog. Allowing 
~eneral permits to expire aggravates the backlog problems. !n 
acdition, new discha:gers would not ~e covered until EPA. re
i.ssi.;ed the gene:-al permit. Since these facilities would be 
liable for .discharge without a permit, they would likely request 
an incividual per:nit and be required to submit a full application 
and do appropriate testing. This creates a permit issuance 
workload demand that would be avoided by timely =eissuance of 
t~e general permit, as well as putting burdens on pe:-rnit appli
cants ~:ia t would be .removed by re issuance of the general_ p~t'!lli ~. 

Given the drawbacks and oroblerns, administrative continuance 
o: ~eneral permits should be the exce?tion rather than the rule • 
. ;ce~·uate planning and timely permit. preparation will allow us 
to avoid the necessity to use ac~inistrative continuance except 
a.s a stop ~ap, short te:-:n measure. The Office of Water £r:fo=ce
:-.ent. and ?e::nits will work with t.he Regions to avoid continuance 
,~~~eve= ?Cssi~le. 

-~: Co~~u=~ T. Cherney, OGC 

;.. : t ac:h::e:'l: 
,· ./,"' .-
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summaries of NPDES Permit Decisions by the Administrator and Judicial 
Officer (Issued irregularly. For copies of summaries, contact the Permits 
Division, OWEP, EN-336) • 
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FROM: 

TO: 

L:NITE:J SiATES ENVIRONME:NT..i.L ?ROTE:C710N AGE:NCY 
WASnlNGION. O.C 2:450 

Po-. 

·--.... •JI ~"" • j .... "'' 

~egional Enforcement Division Directors 
Regional S&A Division Directors 
Director, NEIC 

Attached is the final Neutral Inspection Plan which was 
developed for ~~e NPDES Compliance Inspection ?rogram. This ?lan 
fulfills the requirements for performinq neutral compliance inspec
tions based on the Marshall v aarlow's, Inc. ruling. The Neutral 
Inspec~ion ?lan m~st oe used to target all inspections which are 
not based on some type of probable cause. Copies of this plan we=e 
d iscributed to each Reg ion la.st year for comments. 

The selection of candidates for neutral in~cections each· vear 
will be based on only two factors; the length of-time since th~ 
last inspection and geographic grouping (to minimize the use o! 
resources). The initial selection process will be done by compu~er 
using the ?ermit compliance System (PCS). Selectipg specific ?e=
mittees for inspections will then be based on common geographic 
areas. Fo~ example, a permittee with a low priority for inspection 
may be chosen if it is in close physical proximity to a pe:ruittee 
with a very high priority for inspection. 

· This plan will not be used to target all NPOES compliance 
inspections, only those based on administrative £actors. We ex?ec~ 
that the portion of inspections which are not based on·so:ne for-:n o= 
civil probable cause (DMR cata, citizen complaints) will be ve~y 
small. Indeed, some Regions clan all their inspections based on 
probable cause for viclations: In these cases, no Neut~al Inspec
tion ?lan woulc oe neeced. Similarly, some Regions (along with t~e 
St'7-te s) are able to inspect each major pe~i ttee o.nc:e a year. Since 
this Neutral ~ns?ection Plan is ~ase~ on annual planning, it woulc 
not be needed i~ these cases. 
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Seve=al Regions cc~~entec that the significance of t~e 
discharge~ should be a :act.or. Since ~~is plan will be applied 
only to rnajo:- pe:-mittees, ~•e belie·.;e this issue is basically 
acd:-essed. !n addition, when ':.he new ~ajor/minor designation sys
tem is complete, ?CS will be able to use ?Otential tor a pe~ittee 
to discha:-ge toxics as a factor in the neut:-al inspection process. 
Wit.hout this in::.or::.ation in PCS, it would be necessa=v to oerfor:n 
a review of every major permittee to determine the toxics discharge 
potential. This ~ould ?lace an unreasonable burden on Regional 
enforcement programs. 

If yo1.: have any questions or comments on thi-s plan, please 
contact rne or Brian Maas of the tnforcement Division staff at 
755-0994. 

Attachmen:. 



CR:'!'::R!.Z.. :'OR NEC'!'~.:. SEr..E:T!ON OF 
NPCES COMPLIANCE ~NSPS:7!0N CANDICA=ES 

-~. 3AC:-\SROt:ND 

In res:;onse ~o :.he recen~ Su~reme Court decision in . / 

Marshall v. Barlow's Inc., 436 U.S. 307 (1978), the Agency 

is developing neutral inspection criteria to be used when 

targeting compliance inspections. The_ purpose of using tte 

neutral inspec:.ion plan is to eliminate any bias in choosi~; 

candidates for compliance inspections. 

Onder the National Pollutant Discharge Elimination 

System (NPDES) authorized by Section 402(a)(l) of the Clean 

Water Act, over 50,000 permits have been issued for the dis

charge of pollutants. Of these issued permits, about 8,000 
I 

have been classified by E?A or states with NPDES authority 

as major perini ttees. 'Z'he designation of a permit: tee as 

"major" is based on quantity and potential environmental 

·impact cf the wastewater source. 

EPA's program· to monitor compli~nce W'ith the terms anc 

conditions of issued NPDES permits is primarily designed to 

ensure the compliance of the major permittees. EPA has not 

been provided with sufficient resources to routinely rnoni:== 

the compliance of the remaining minor permittees. · 

Compliance inspections performed under the NPOES pro~ 

gram can. "be divided into two general. categories: 1) those 

-..,_# 

··- .. · 
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:~spect±ons basec on administ=ative factors: a~d 2) t~ose 

· t·o 1 ed on s"""_.,._ci·i:_ ... ~~ e•1: ... _·encc:. ... o ... i: an :~sr:ec l ns oas .. - - ex is~!.~; 

violatio~. e.g. civil probable =ause. 

Inspect~ons based on the second ~ategory a=e no~ 

~eutral since ~hey are based on prior knowledge of apparent 

or probable permit violations.· Factors which constitute 

specific evidence include: i> violations reported on recent 

DMR's; 2} citizen complaints: 3) response to emergency 

situations, such as threats to public health or safety; 

4) follow-up to previous inspections which indicated 

violations; and 5) specific enforcement case support. 

For tar9etin9 inspections vhich rely s~rictly on 

administrative factors,.the Agency has developed the· 

=ollowing neutral inspection plan. 

a. UNIVERSE Or' Ni'DES IliSPECTIOn C~.?TO'!OATE:S 

The EPA, upon the presentation of credentials, has the 

authority to enter ·and inspect all N?DES permitted facilities 

at any time regardless of other factors such as "major" er 

"minor• designations. Because of limited· resources, not all 

facilities are targeted for inspections each year. The 

frequency with which compliance inspections are :::e-r:ormec 

is ,based on the discharger's environmental signi:icance, 

available r~sources, the types and mix of inspec~ions being 

employed, climatic and geographical influences on inspect:cn 

logistics, and other factors infl~encing compli~~ce moni~cr-

~r.g such as the ability to follow "0 .... _ on inspec<:icn 
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When targe~ing ?ermic:ees c! neut=al compliance 

inspec~iQns, ~~e ~ime that has ?assed since t~e las~ inspec-

ticn a~: :he geogra?hical grouping of t~e ?er~ittees a=e the 

only ~actors which may be considered. Other infor~ation, such 
!'- .. , .... 

'·' -2. r ·- -as dat:a f:.-orll DMR's which indicated apparent violatior.s, wo1.:.lc 
f\ 

not be used since this would constitute probable cause under 

the civil. standar::L However, the existence of such data \<Ould 

not preclude the facility from being considered for a neutral 

inspection if this neutral plan is followed du~ing ~e 

selection process. 

'!'he only pe·rmittees vho would not be considered when 

targeting neutral compliance inspections are permit.tees who 
I 

are in current:. litigation \;ith E?A. This does not apply to 

state litigation. 

D. NE:UTRAL COMPLIANCE INSPECTIONS 

To target inspections based on a neutral inspection plan, 

·Regions will first determine the length of time that has 

passed since the last EPA or state inspection for all major 

permittees. This can be cone easily using the capabilities 

of tte ?ei..-:ni t Co111pliance Sys.tem (?CS) available in. each Z:.? • .; 

Regional Of!ice. A PCS report can be genera:.ed wi'lich will 

print out each major permit tee in order by the· date of the . 

last inspection. Appendix A contains a sample li~t which 
.. 

the PCS Sys~em can generate. A. separate report should be 

• ...... 
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-• ... ~c : ~ .::.~.; __ ..... t~e rteg i.cn. !:i some c:ases, .; ... 

ce~e~oing c~ the or;anizatior.al ~tructure :n a ·s?ec~:ic 

or Reg ion. The permi ttees which a=e ·highest. on the list 

...._ ... -= 
~-.a. --

S -::O~Q -- --

(greatest time since last inspection) will have the highest. 

p:iority for neutral inspections. 

!n o.=de-::- to ;ninimize use of Ag.ency resources, i:i.spection 

targeting should be based on bo~~ the priority list and 

geographical grouping. For exa.-nple, any per:ni_ttee on the list 

may be targeted for an inspection if it is in close physical 

proximity to a facility which is very high qn the list.. Thi~ 

is ~xtremely import.ant as it allows the most.efficient use 

the li~ited inspection resources. The PCS System can gi7e t~ 

naraes and most recent inspection dates for all permit~eas 

which are in the same county as a permit.~ee which is selected 

for an ins~ection. 

The priority list will identify only those facilities 

which are possible targets for compliance inspections during 

the current fiscal year. The exact timing of these ins_pec-

tions du~ing the fiscal year will be at the disc~etion o:· 

the Regional Office, based on logistics and specific ~egional 

needs. 

The list of permittees targeted for inspections may b.e 

amended ·at any time during the fiscal year. Similarly, befo=e 

t~e s tar-t of a ne\1 fiscal yea::-,. Reg ion al Off ices should 



::. . 

reassess - ' , c• ... 

fiscal ysa::-. 
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,.. -.... _ all. 

I:~S':'rtCCT!CNS ?O!N':'· 3~.s=:o CN ,.,.!.: ':'"' --·-:'02 ':'.!1..RGETING 

ASSESSMENT SYSTEM 

TO use tbe neutral inspection plan, Regional Offices will 

f i=st deter~ine t~e percentage of i~spection =esources tha: 

will ~e devoted to neut=al administrative inspections. This 

will depend, to a large extent, on t~e ongoing enforcement 

case load and the percentage of major per~ittees whicb have 

probable ·..riolaeions of ef!luent limit·ations and compliance 

schedules. For exainple, a ~egion may allocate the fol.lowing 

resources for ne~t=al inspection activities: 

a) 10% of the Compliance Sampling Inspection ~eso~rces; 

b) 25% of the ?erformance Audit !nspection :-esources: 

and 

c) 50% of the Compliance EValuatior. ~nspection 

resources. 

The remaining Regional inspection resources would be 
. ' 

reserved for inspections based on probable cause and speci=i= 

enforcement case support. 

The R~gion should next deterr.iine the approximate numbe:-

of neutral in$?ec~ions that can be completed using the 

resources a.llocatec for each inspection type (CS!, ?A!) • 

This number will· be flexible dep~nding on the type and/or the 

number of outfalls and size o= the permitted facility. 
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:o-r each s ca te, s ta:-ting w i :~ the ?ermi t tees highes-; on 

:he list, ~rocced cown t~e ?riori:y list until abo~t one t~i=c 

cf ~~e neu~==l ins?ec-;~on resources for tha-; state have ~ee~ 

allocaced. For example, i= :he allocated inspecticn resources 

to= neu~ral ins?ec:ions in a particular state. are enough tor 

30 inspections, a~?roximately the first 10 permittees on the 

-priority list would be targeted. The Region should then use 

the remaining 20 inspect.ions for pe.r:ni ttees which are gr_ouped 

;.;i ';!'l .the al:eacy ~argeted candidates· based on common geographi-

cal and/or special technical considerations. For example, a 

~egion may target a sampling inspection a~ a facility with a 

high point rating, and then ta=get several m?re sampling· 

inspections, CEI's or PAI's in the same 9eographie area. This 

would a.llow all chese inspections to be .:one on one inspecti~ 

Regions may target inspections to single fac:ilites at 

·times, such:as when the facility is in close proxi~ity to 

Regional o==ices or Field Offices. 

A specific percentage of inspection resources a=e set 

aside each ·fiscal year for enforcement case support ac:tivi-

ties ·and -emergen~y response. By the last quarter of the 

fiscal year, R~g ions sho:.:.ld know to what ex tent these 

set-aside :-eso1.:r:::.as will be available for routine_ inspection·s . 

To the ex:ent ·chac these re~ources become available, they 

should be ut.ilized to inspect the· re:naining permittees on t!ie 

p:-7.ority list. 
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Cc~?liance Sys:e~ (?CS) !er t~e Sta:e o~ New Jersey. ?::-intct.:t l 

;ives a ?a=~ial lis:ing o~ rnajor NPDES faciliti~s in order by th~ 

Ca~e c= ~~e :as~ inspec~ion. Pe~i~~ees wi~~ no da~e lis~ed for 

inspections have not hac an inspection which was notec in PCS. 

These pe~ittees will have the highest priority for neutral 

i~spections. 

~rintout 2 is a list of perrnittees and inspecticn cates by 

cou~ty (for !-~ew Jersey) . This Printout is used to identify per-· 

rnittees whicb may be in close physical proximity to facilities 

which were chosen for inspectiQns from Printout l. 
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"NPDES INSPECTION STRATEGY AND GUIDANCE FOR PREPARING ANNUAL STATE/EPA 
COMPLIANCE INSPECTION PLANS", dated April 1985 with transmittal dated April 
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ME!'-10RANDU"1 

SUBJECT: 

FROM: 

TO: 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

APR 1 6 1985 OFFICE OF 
WATER 

Transmittal of the Final NPDES Inspection Strategy 
and Guidance for Preparing Annual State/EPA Compliance 
Inspect ion Plans n · \.....L 

I I\~ 11~ Lt~ • fl '-C.·"°h ~ 
Rebecca w. Hanmer, Director '~ · 
Office of Water Enforcement and Permits (EN-335) 

Regional Water Management Division Directors 
Regional Environmental Services Division Directors 
State Program Directors 

Attached are the final NPDES Inspection Strategy and the 
Guidance for Preparing Annual State/EPA Compliance Inspection Plans. 
The Strategy and Guidance were developed during December 1984 with 
the -assistance of a workgroup composed of representatives from six 
EPA Regions and two States, and the EPA Headquarters Offices of 
Water Enforcement and Permits, and Enforcement and Compliance 
Monitoring. In January 1985 the Strategy and Guidance were sent to 
EPA Regions and to all States through the Association of State anrl 
Interstate Water Pollution Control Ad~inistrators (ASIWPCA). Comments 
were received from nine EPA Regions and four States. In addition, 
the Inspection Strategy and Guidance were discussed briefly at the 
ASIWPCA meeting in Washington, o.c., February 1985. The resulting 
documents reflect those discussions as well as EPA Regional and 
State comments. 

The comments were helpful in focusing on specific. areas .where 
clarification was needed. We believe.we have accomplished our common 
goal of producing an overall national structure for NPDES inspection 
programs, which will serve as a model for EPA Regions and States 
during implementation. 

The Inspection Strategy deals with issues such as inspection 
priorities, inspection mix, inspection report timeliness and 
reporting forms, and State/EPA relationships. The Guidance for 
Preparing Annual State/EPA Compliance Inspection Plans, along with 
the Strategy, are being transmitted to Regions in time for the 
FY 1986 planning cycle and should be used as a general guide and 
framework for planning· the annual inspection programs in each State • 

. · 
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The·se documents·should be used in conjunction with the Agency Annual 
Operating Guidance and the Annual Guidance for nve~sight of NPDES 
Programs. The Inspection ~trategy and Guidance will eventually be 
incorporated into the new Enforcement Manage~ent System Guide which 
is presently being revised by an EPA Region/State workgroup. 

Some additional language on pretreatment has been adoed to 
the Inspection Strategy in response to the f.inal Pretreatment 
Implementation and Review Task Force ~eport. However, at present 
the Inspection Strategy and r,uidance do not contain detailed 
information on pretreatment and sludge inspections. Information 
on pretreatment will be provided later in specific guidance and 
in the Strategic Planning and Management System. 

If you have any questions on the ·inspection Strategy or 
Guidance, please contact D~vid Lyons, Chief, Enforcement Support 
Branch,.Enforcement Division (FTS or 202/475-8310). 

Attachment 

. . 
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Highlights 

NPDES Inspection Strategy 
and 

Guidan6e for Preparing State/EPA 
Compliance Inspection Plans 

NPDES Insoection Strateqv 

The Inspection Strategy is divided into ~ive main sections: 
Background, Inspection Coverage, Mix of Inspections, Reporting, 
and EPA/State Relationships: 

Backe round 

0 Explains that both EPA and the State share responsipility for 
developing.and carrying out the NPDES Compliance ·Inspection 
Programs. 

0 Sets out the major purposes of these inspections which are to: 
satisfy the regulations, verify permittee compliance, develop 
enforcement informatio~, improve permittee performance, improve 
data quality assurance, provide State overview, respond to 
citizen complaints and water quality problems, support permit 
development, and maintain regulatory ~resence. 

Insoection Coverage 

0 Explains what types of Inspections make up the total NPDES 
Inspection scheme, inclurling the Reconnaissance Inspection. 

0 States that all major NPOES permittees should be inspe~te<l at 
least once a year by EPA or the State. 

0 Expands coverage of major POTW inspections to include a · 
pretreatment component where the POTW has an approved program. 

-0 Establishes inspection priorities of (1) Inspections to responn to 
emergency circumstances and public health prohlems: (2) Inspections 
to support enforcement and potential enforcement actions; (3) 
Inspections to support development of major permits: and (4) 
Routine compliance monitoring inspections. 

Mix of Inspections hy Type 

0 Makes it clear that the mix of inspections within each ~tate 
will be tailored to the needs in each State. 

0 Establishes the idea that a core capability will be maintained 
fo~ conducting ~ach type of inspection within the geographic 
boundaries of each State, and that EPA and State should work to 
eliminate unnecessary redundancies. 
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Renortinc: 

0 Describes how inspection data should be reported to E?A and 
how the results of the inspections should be reporterl. 

0 Makes it clear that the inspection reports are complete when they 
contain all necessary supporting data anr. have been signed hy the 
reviewe:::-. 

0 Establishes the €act that the Parm 35~0-3 must bP. tilled out in 
orde:::- for the inspection to be ente:::-ed into PCS (except when a 
State enters data directly to PCS) and in order to receive credit 
in SPMS. Timeliness criteria are established for completion of 
reports and entering data into PCS. 

EPA State Relationshios 

0 Makes it clear that the Annual Inspection Plan should be part of. 
the Annual ~1011 grant agreement or the State/EPA agreement. 

0 Sets out the concept of joint planning using the Annual State/EPA 
Inspection Plan. 

Guidance for State EPA Compliance Inspection Plan~ 

The following are -the major categories of the ~uidance: 

RackgroOJnd 

0 Explains that a 1983 evaluation showed the ~tate/SPA planning 
documents lacked specific details needed to coordinate inspection 
activities, to manage resources, and avoid duplication. 

0 States that the Annual Inspection Plans are developen to 
correct these problems. 

Purpose of the Plan 

0 To provide a basis for achieving National NPnES goals, and 
to coordinate and improve use of the compliance inspection 
resources. 

Content of Plan 

0 Includes such specific .items as workload projections, number 
and mix of inspections, criteria for selecting inspection 
candidates and procedures and timeframes for inspection reports 
and data entry·. 
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Aonroval of Plan 

0 Plan is to be signed by the State and Regional program rlirecto=s. 

Im~lementinq the ?lan 

0 Establishes that the Region will no=mally provirle p=ior notice 
to t,e State before conrlucting inderenrlent inspections, and t~at 
States will ~e app=ised of majo= inspection ~coblems as soon 
as they are discovered. 

Evaluat:on of the Results 

0 The plan should contain procedures fo= the ongoing evaluation 
of a State inspection program through such menns as periodic 
random audits of ins~ection reports and case files. 

0 The level and frequency of the State insp~ction program evaluation 
should be tailorerl to the State's overall performance in the 
inspection program. 





Intrnduct.ion 

For FY 1985 the Office of Water Enfo=c~ment and Permits (OWEPJ 
established as a major goal the completion of an N?DES Inspection 
Strategy, and the Guidance for State/8PA Inspection Plans. The 
I~spection Strategy is designed to describe how OWEP and the Regional 
Offices arlrl=ess questions on who, when and how to inspect. It 
addresses such issues as mix of inspections, coverage, EP~/State 
relationships and rerorting on inspections. 

The Guidance for Preparing Annual State/~PA Cc~pliance Inspection 
?lans resulted from tha FY 1983 OWEP evaluation of E?~ inspection 
programs, which showed that the then current rloc~m~nts such as 
grant agreements lacked specific detail needed to coordinate 
inspections, manage resources and avoid du~lication. The results 
of the evaluation included a recommendation to prepare annual 
EPA/State Compliance Inspection Plans. The Guidance ~or State/E?~ 
Inspection Plans discusses how to go about preparing those Plans. 

The Inspection Strategy and the Guidance for Preparing Annual 
State/EPA Compliance Inspection Plans are the major documents 
on managing the _Inspection Program. Earlier OWEP documents dealing 
with prog=am operations, strategies and memoranda are superseded 
by these two documents. Guidance that should be used in conjunction 
with the two above cited documents for program management include 
but are not limited to: 

0 Annual EPA Operating Guidance, 

0 Annual Strategic Planning and Management System documents, 

0 Annual OWEP Guidance for Oversight of NPDE~ Progra~~, 

0 Annual Workload Model for Water nuality Enforcement, 

0 Enforcement Management System, as revised, and 

0 NPDES Neutral Inspection Plan (2-17-81). . . 

Manuals describing procedures for conducting inspections are 
found as Item·A in the Appendix. 

It should be noteo that the NPDES Inspection Strategy and Guidance 
provide information primarily on the NPDES inspection program, 
and do not address many special concerns of the pretreatment and 
sludge programs. These concerns will be addressed in supplements 
to this document which will he issued within the next year. 





NPDf.S INSPECTION STRATEGY 

Backqround anrl Puroose 

NPDES Compliance Inspections are a vital tool in implementing the 
NPDES Program. There is a ten-year history of ·NPnEs insrections 
being conducted by EPA Cand State) inspector5 in ~POPS as ~ell as 
non-NPD~S states. State InspAction programs have been funderl 
through the Clean Water Act ~106 grants to States. This Strategy 
attempts to rest3te, amplify and clarify the current· app=oach 
Regions and States shoul~ he using to implement the NPDES insoectian 
program. This Strategy should be used as a tra~P~ork for Regi~nal 
and State managers in rlevelopi_ng a State-sp~cific insoectian ~=ogram, 
and applies to both approved NPDSS StatAs and unapp=oved States. 

EPA's primary role with respect to each State's inspecti6n program, 
regardless of approval status, will be to: provide enforcement support: 
overview State inspectio~ progra~s to ensure they are consistent with 
national guidance manuals; provirle quality assur~nce, technical 
assistance and training; and augment State routi~e compliance 

. inspection programs. 

The EPA and States are responsible for nevelooing and car=ying out 
inspection programs for NPDES Compliance Monitoring in each State. 
The programs for each State follow a lead agency concept: States 
have lead responsibility, when their NPOES programs are app=ove~, 
and EPA has responsibility in non-NPOES ~tates. These progra~s 
serve many purposes. Some of the most important of thes~ are to: 

0 

0 

0 

0 

0 

0 

0 

0 

0 

Verify perrnittee compliance 

verify self-monitoring information submitted 

verify adequacy of pretreatment programs 

Satisfy the regulations which ~equire inspection$ of 
all majors once a year 

Develop enforcement information 

IMprove permittee performance 

provide technical information and assistance 

improve data quality (follow-up to Discharge Monitoring 
Report - Quality ~ssurance (OMR-OA)l 

Provide State overview 

Respond .to citizen complaints 

Respond to water quality p~oblems 

Support permit development 

Maintain ~egulato~y presence 

.,.,..-... .' 
' '"\ 

~:~}'· 
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Coverage 

The NPDES Regulations at 40 CFR 123.26(e)C5) require States which 
administer the NPDES progra~ to have procedures and abilities for 
inspecting all major discharger~ (permittees) at least annu~lly. 
As a matter of policy, all major NPnr.s ner~ittees shall be insp~ct~d 
annually by a co~bination of Regional an~ ~tate e€~brt. 

The annual inspection requirement may ho satisfie~ by using any of 
the standard co~pliance inspection protocols descri~~d in the Appen~ix, 
Item B. Each State Inspection Program will continue to provide 
comprehensive inspections, but At the discretion.of the Region or 
State, the Reconnaissance Inspection (~I) will be recognized as an 
iMtegral part of each State's total inspection mix. The Ris may be 
used on a selective basis to satisfy the coverage requirement,.hut 
may not be used for any major permittees in the following categories: 

0 

0 

0 

a facility that has been in signif.icant non-compliance in 
any of the previous four quarters, 

a facility in a primary industrial category as defined in 
40 CFR 122 Appendix A, or 

a facility to which pretreatment requirements apply. 

The purpose of allowing Ris to be used to satisfy the routine 
compliance inspection coverage requirements for major facilities is 
to focus more intensive insoections on problem facilities. It would 
be most appropriate to allow an RI to satisfy the coverage requirement 
when the facility is subject to frequent visits and its operational 
characteristics are well known to the permitting authority. It wo~ld 
be generally inappropriate to use an RI to satisfy the annual coverage 
req~irement for a major facility in two successive years. It should 
also be noted that if. the results of an RI indicate.significant 
problems in a facility's operations o~ discharge, the Qroblems will 
be addressed as soon as possible by conducting a more ~omprehensive 
inspection or other followup action. 

In each State, inspection cove~age will address the following 
priorities, which are arranged from the more important to the less 
important (there will also be amplification in each year's Annual 
Operating Guidance): 

0 

0 

0 

Inspections to respond to emergency circumstances and 
public health problems. 

Inspections to support enforcement and potential enforcement 
actions. 

Inspections to ve~ify data quality, to follow up on 
Discharge Monitor~ng Report -- Q~ality Assurance (D~~ OA). 
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0 Ins~ections to support development of. majo~ per~it~. l 

0 RoJtine co~pliance monitoring inspections with all major 
facilities cove::-ed first, minor PLQ2-500 facilitie~,2 t~en 
other minor facilities inclJding those covered by general 
perrni ts. 

NPDES Insp~ction rlans for ~ajor POTWs whic~ have approverl pretreat~~nt 
pro~=a~s will ~ee~ to ~e expanded to C09ar implenPnt3tion of these 
p::-oc;rarns. Gene::-ally, it will be most co!'it-effective to cc!":'\hine. 
the per~it effliJe~t limit com~liance and µ=etreat~ent inspections. 
This inspection activity shoiJld begin as soon as possihle: however, 
both the scope of the inspection anct cov~rage of approved POTW 
programs will have to be phasect in diJring FY lqRs - 1986 taking 
into accoJnt availability of resoJrces, timing anrl availability of 
pret-reatment aiJdits and awareness Of p!:"Oblerns. (More o·etailed 
giJidance on pretreatment inspection procedJres will be forthcoming, 
as a SiJ??lement to this Strategy and the Compliance Inspection 
Man·Jal.) 

The number of joint EPA-State inspections and the number of EPA and 
State independent inspections will be negotiated between the EPA 
Region and the State, anct included as part of the State/EP~ Annual 
Inspection Plan. Each Region of E?~ will maintain an independent 
inspection program to carry out its enforcement anct overview 
responsibiLities. The Region will normally provide prior notice 
to the State before conducting in~ependent inspections. The only 
limit8d exception would be where inve~tigative inspections woulct 
be jeopardized by the prior notice. 

The coverage to satisfy the total inspection neerl in a State will 
be a responsibility that is shared hy both the Region and.State. 
However, direction ·is provided by the leact agency. In NPDES States, 
the State should take the lead in operating the inspection prograrn 
(~ith EPA maintaining an independent inspection effort as noted 
above). In non-N?OES States, r.?~ has.the lead responsibility for 
operating the inspection program. 

1 This should be limited to situations where the applicant's data 
gathering technique~ are a matter of. contention and all other 
options for acquiring the information have been exhausted. 

2 Regional Offices will provide limitect inspection coverag~ for 
minor permittees. Specific coverage will be negotiated with 
States as part of the Annual State Inspection Plans. 

·Routine ins~eeti6ns are also known as neutral inspection~ as 
.opposed to "for cause". inspections described ~n the first two 
priorities. This distinction resulted from the necision in 
Marshall v. Rarlow's, 1nc. which required different approaches 
in selection of facilities for these in!'ioectinns. (us, 98 s . 

. Ct. 18ln (1978)). . 
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The lead agency concept will in no case exclude either EP~ o= a 
State from conducting independent inspections as presc=iberl in the 
above paragraph.3 Whe=e EPA is =elying on inspections by an 
unapp=oved State ~o satisfy NPORS inspectio~ need~. it must assu=e 
the federal NPDES permit requi=ements are covererl in th~ State 
inspection along with the State requirements. 

The type of ins~ection ~ill be tailn=erl to the individJal pu:~oses 
to be achieved by the inspection. The mix of inspections within 
each State in turn will be tailored to the needs in each State. 

A recommended mix of inspections will be developed annually, in 
connection with allotment of E?A resoJrces to the Regions in the 
National Water Quality Enforcement Workloa~ Model. In each State, 
the recommended mix can be used as a guide in planning the annu~l 
State inspection coverage, which is established in the annual State 
EPA compliance inspection plan. The individual State ins~ection 
mix will be tailored to the particular neerls of the State such as: 
a disproportionately large number of self-monitoring and laborato~y 
problems among major permittees that need to be arldre~sed with 
performance audit inspections, or a large number of dischargers 
with toxics limits problems that require toxics sampling inspections. 

In selecting appropriate inspection types for special or routine 
p:-oblerns, the defihitions of inspections (Item R, Appendix) and 
the ''primary use" criteria (Item C, Appendix) should be used as a 
gene~al guide. The type of inspection ~elected depenrls on the 
C0:ilpliance stat;.is, type of facility, anrl the natu:-e of the 
informatio~ needed f=om an inspection. 

F.ach R¢gion should assure that a core capahility for conducting each 
type of inspection is maintained within the geographic hounda~ies 
of the Region. Each State program should he supported where necessa=y 
by technical capability at the Regional level. Unnecessar~ redundancy 
and duplication should be avoided without sacrificinq the ability 
of States and Regions to carry out their respective roles and 
responsibilities. 

3 Undef ~309 of the Clean Water Act, EPA must take enforcement 
action when the State does not commence approprinte enforcement 
action. Consequently, EPA must maintain its own inspection 
program and muAt maintain enforcement presence through f.ield 
activities, as required in ~308 of the Clean Water ~ct. 

-· i / :- -~----
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Reportinq 

In order to describe accurately the full extent of. the inspection 
program, the Regions and St~tes are encouraged to report on all 
NPDES inspections. Data on inspPctions of ~ajor ?ermittee~ should 
be reporterl in the Permit Compliance System (PCS), whenever possible. 
When the State is not a regular use~ of PCS, it ~houlrl enter the 
data into its o~n automaterl system and transEer the data into PCS, 
or it should provi~e the data to the Reginn in a for~ that facilitat~~ 
entry into PCS by EPA. To the extent possible, F.PA encouraqes 
reporting on inspections of minor µermittees in ?CS: otherwise data 
should be reporten to the Region manually in a format that includes at 
least the name of the facility, permit number, the type of inspection 
and the date of the inspection. 

The organization condJcting the inspection is responsibl~ for 
providing reports that are c6mplete and available in a timely manner. 

An inspection report is complete when it contains all the inspector's 
observations, the analytical_results, a completed form 3560-3 
(Appendix, Item n), and evidence of peer/management review and 
signature of the reviewer. The inspection report should meet 
timeliness goals as follows: 

0 

0 

0 

for sampling inspections, reports will be distributed 
within,45 days of the date of the inspection: 

for non-sampling ins~ections, reports will be distributerl 
within 30 days of the inspection: anrl 

for entering in~pection d~ta into PCS, data entry will 
be completed within qo days of the date of the inspection. 

The inspection report must contain Form 3560-3 and the information 
must be entered into PCS to receive credit in Strategic Planning 
and Management Sy~tem (SPMS). However, where the Stat~ enter~ rlata 
into PCS directly, the State may ase an equivalent form if it 
contains at least the same data elements as Form 35n0-3. The 
format and content of an inspection report are described in the 
EPA NPDES Compliance -Inspection ~anual, (June 1984). 

Copies of the Inspection Reports should be sent to the permittee in 
a timely manner except when formal enforcement procedures are under
way~ In this instance, the case attorney will direct any disclosure 
of data. 

") :' 
,,..-./ ; r • . v:-u 
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~?A/State Relationshios 

EP~ overviews the State inspection p=og=am through a co~hination 
of independent and joint inspections as well as pe=iodic =eview o~ 
ins~ection repo=ts and files. In orrler to ca==v this out, the 
~nnJ3l Inspection °lans a=e negotiated between E?~ and each State 
i~ acc~=~a~=e wit~ the Guidance on ;nnJal St3te/~?A In~pection ?l~~~. 
Join: ins~ections will he negotiated as pa=t of each Ann~al Insp~=~~~~ 
Plan. The ?lan also includes ins~ection p=io=iti~5 anct ~ix hase~ 
on the ~nnual npe=3ting GJidance p=io=itie5 and the wo=kload ~o~~l 
=ecom~enced mix. The Annual Inspecti0n Plans should establish 
thac a qua=terly list of canrlidates for inspections· will be cievelo;e~ 
within thi=ty days p=io= to each qua=t~=. The c~a:te=ly list 
should contain names of majo= anrl PL92-snn mine= facilities to be 
inspected and the estimated number of othe= inspections to be 
con~Jcterl, grouped hy inspection type and/o~ facility category. 
AnnJal Inspection Plans should be part of the nnnual ~lOn g=ant 
agreement or the State/EPA Agreement. To the degree that inspection 
plans a=e a-part of the ~106 process, inspection coMmitrnents and 
Annual State/EPA Inspection Plans may be jointly reviewed during 
mid-year and end-of-the-year program =eviews. 

The =eview of the inspection program should be part of the NPDES 
program review, and will be based on the Annual Guinance for oversi~~t 
of the NPDES Programs. 

The Annual State/~?A Inspection Plan will contain procenures fo= 
communications between EPA and the State on conducting NPDES 
iRspections within a given State. The rletailerl requirement fo=. 
Ann~al State/EPA Compliance Inspection ?lans follows this Strategy, 
as a separate document entitled ··~uidance for Preparing Annual State/ 
EPA Compliance Inspection Plans." 



Rackgro•.rnd 

GUinANCE FOR P~EPARI~r. ANNUAL 
STATE/EPA COMPLIANCE INSPECTION PLANS 

EPA has =-=~tinely negotiaterl agreaments ~ith States for condJcting 
NPOES Compliance Inspections. The work plans based on the~e 

agreements are Jserl to coo~~inate State/~?A activities and workflow~ 
within each State, to manage resources, and to assJre that progra~ 
needs are met to the fullest extent ~ossible. n~tailen planning i~ 
necessary because States conduct the majority of the compliance 
inspections. 

An evr!luation of EPA Regional Inspection P:-ograms in 1983 showed 
that the current planning documents lack specific details tha~ are 
needed to coo~dinate inspection activities, to manage resou:-ces, 
and to avoid duplications. ,The evaluation concluded that guidance 
was needed to help Regions and States prepare an annual State/~PA 
Comp 1 i ance Inspection Pl.an (Plan) • 

T~is guidance will help EPA and State Managers implemant the planning 
requirements of the Compliance Inspection ~trategy by: l} rlesc~ibing 

the components of the Plan: 2) providing gui"ance for negotiating 
the Plan; and 3} providing guidance on evaluating the results 
achieved by the Plan. This guidance does not apply to procedure$ 
for carrying out inspections in support of criroinal investigations. 

PiJ.rpose 

The purpose of the Plan is to: 1) provide a basis for achieving 
National NPDES Program goals and objectives: and 2) coordinate anct 
improve the use of compliance insp~ction resources in accordance 
with the Guidance for Oversight of NPDES Programs. 

The Plan should contain detailed procerlu:es for communications 
between the Region and the State concerning the conduct of the 
NPDES inspection program in t~e given State. 

Con.tent 

EPA identifies major NPDES program objectives as part of the Agency's 
annual operating guidance. The Plan should provide rletailed 
procedures and specific workload projections to support these 
national objectives. In addition to the national objectives, the 
Plan should allow the State and SPA to address specific local and 
regional concerns. 
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Each Plan should establish annually the nJ1nher and mix of inspections 
by type for both the State anrl Region. The type of inspection shoJld 
be consistent with definitions and procedures Outlined in the Agency's 
Jun~ 1984 NPDES Comoliance Insnection Manual. The Plin shoul~ contain 
criteria fo= selecting inspection candirlates for the appropriate mix 
of routine and special inspections. F.ach Plan will he orP.oared for an 
entire year and will account for the State anrl EPA resources devoted 
to ~PO~S co~?liance inspections. A qua~terly list of facilities that 
are to ~e inspected should be establishPd at least 3n days orior to thA 
beginning of the quarter. The quarterly list. shoul~ contDin na~es o~ 
major and PL 92-500 minor facilities to be inspected anri the estimated 
numher of other inspections to be conductqd that are groJped by 
inspection type and/or facility category. The status of the Plan 
should be assessed at establi~hect intervals throughout the year. 

EPA annually establishes a recommended mix of inspection typ~s 
through the budget workl6a~ model. The model generates a mix that 
reflects the level of EPA resources, the number of permittees to 
be inspected, and the emphasis ·of that National program on various 
groups of permittees during the budget year. This recommended mix 
should be used as a guide in preparing the Plan to establish coverage. 
and to meet the prio=ities of each State. 

In order to avoid advance notification to the permittee, specific 
dates of inspections should not be included in the ?lan. The Plan 
should include a procedure for providing notice to the State prior 
to inspection where such notice will not jeopardize the purpose of 
the inspection. 

T~e Plan should specify procerlures, timeframes, and formats fo~ 
producing inspection reports and entering data i·nto PCS. Whenever 
the State and Region participate in a joint inspection, only the 
learl agency will complete the inspection form to account for the 
·inspection. The agreement to conduct joint inspections is to be 
included in the Plan. 

The Plan should specify procedures and timeframes hy which the 
inspecting agency (either the Region or the· Rtate) will provide 
copies of inspec~ion reports to the agency that has leact 
responsibility for NPDES program enforcement. 

Development 

The Plan should cover inspection activity as specifie<l in the 
Agency's Annual Operating Guidance. The Plan should be prepared 
as part of the annual ~egion/State planning process and it shouln 
be incorporated into the ~106 Plan or State/F.PA Agreement. The 
Plan should be iri plAce for each State no later than October 1, 
or the beginning of the State fiscal year. 
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Aon-:-oval 

The Plan will be cosigned for approval by the State and Regional 
pro~ram directors, who have the resoectiv~ responsibility fer 
authcrizinc:; the ::-esources neeciGrl to c·a!:'ry O\.lt the Plan. In the 
Region, this is typically the Wat~::- :~anar::JemP.nt Di•.Jision !1i::<:!cto:. 

On;oing coo!:'dination het~een the State anrl Region is ex~ecteri durin; 
irnpl•.?!":'lentation. [The Re.qion an<i State sho\.lld have proce~·.Jre!=. to 
establish quarterly a list of facilittes that arP. to be ins~ectej, 
and to assess the stat\.ls of the ann\.lal Plan at establisherl intervals 
throJghout the yeac.1 The Region should also agre~ to provide prio::
notice to the State before conducting joint or independent 
inspections, and to S\.IP?ly the State with at least semi-ann·Jal 
=~ports of the Region's findings (miri-year and.end-of-year); the 
State sho\.lld be apprised of major problems as soon as they are 
discovered. The Plan may be modified as needed to ensure that it 
reflects changing conditions throughout the year. 

Evaluation of Res~lts 

The ?lan shoulct contain procedures for ongoing eval~ation of the 
State inspection program, including periodic random audits of 
inspection reports and case files. In adctition to ongoing evaL.iati~ 
the Region will conduct at least an annual audit of the St3te 
ins~ection ~P.cor~s and management system. ~eview of the insoa=tion 
program shoulr. be part of the ~PDFS program :::-eview p:::-oces~, anj the 
lE?ve 1 and frequency .of 0·1e:::-v i ew shou l~ be ta i lor~<i to the state's 
overall pe!:'formance in the inspection activity c~tegory. 
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Item A 

REFE'RE~CFS 

l~ Compliance Riomonito~ing Inspection Manual (~C0-~2. EP~. 19qll 

2. Compliance Evaluation Insrection \1anual (~·1C:J-75, E:P.~, 1? 0 1) 

3. Cc~~lia~ce Eval~atio" and T~o~blesh~oting at ~unici~al 
Wastewate= T!'."eatment Facilities (EPA-430/9-7R-no11 

4. Compliance Flo· .. , '-1easu=ernt?nt Insp•:?Ction ~·,a~..;al ("ICD-77, :::?.;, it:l::>'.' 

5. Co~~liance Sam~ling Inspection Man~al (MCD-51, EPA, 1979) 

· 6. Model State Wate= Monito=ing P=og=am (SPA-440/9-74-002) 

7. Multi-~edia Compliance Audit Inspection Manual (EPA-297/2-R3-1J2~ 

8. Performance Audit Inspection Manual fEPA-330/1-79-004) 

q. NPDES CQmpliance Inspection Manual (2?A/OWEP-6/84) 

' 
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Item R 

NPDES INSPECTION DEFINITIONS 

Comoliance F.valuation Inspection (CP.Il 

A CEI is a nonsamiJling inspection riesigned to ve=ify permittee 
com~liance with ap~lic~hle pe=rnit self-~onito=ing =equi=ements 
and co~pli3nc~ schedilles. This inspection is bascrl 0n ~ec~=d 
reviews and visual o~servation~ and evaluations of the treat~ent 

facilities, e:Eluents, =~ceivinc; wate=s, etc. The C2t is use·~~'.)= 
both chemical and biologic.:il ~elf-rnonito=in9 prog=3m~. The CET 
fo=~s the basis fo= all other ins~ection types except the 
Reconnaissance Inspection. As the CEI rloes not involve sampling, 
it is freq·..iently -.isP.d as a "routine" inspection. 

The CEI is appropriate fa:= ro-.itine inspections of facilfties to 
overview construction schedules, general plant operations and 
maintenance, recoid-keeping, and sam?ling. As the basic element 
of all NPDES inspection activity the evaluation can also concentrate 
on program areas such as pretreatment and rlischarge monitoring 
report quality assu:=ance. The pricing facto~ f.or the C~I is 3 
days for a majo= and 2 days for a minor permittee. 

Comnliance Samolinq Insoection (CS!) 

During the CSI, representative samples of a permittee's influent 
and/or effluent are collected. Samples that are required ~y the 
permit are also obtainerl. Che~ical analyses are then perfor~ed 
and the results are used 1) to verify the accuracy of the pe=~ittee's 
self monito::::-ing pr-ogram and ~epo::::-t anrl 2) t0 dete:-mine the quantity 
and quality of effluents, 3) to develop permits, and 4) wh~re 
appro~~iate, as evidence for eriforcement pr-oceerlings. The chAmical 
analysis for the CSI is directed to pollutants which cto not ::::-eq~ire 
expensive and elaborate procedures such as those involverl in Gas 
Chromatog::::-aph-Mass Spectrophotomet::::-y. Other pollutants a::::-e cove=ed 
by the Toxics ~ampling Inspection. In adnition to the above tasks, 
a CSI inco::::-porates the same objectives and tasks as a CP.I. The 
pricing factor for a CSI is 30 days for a non-municipal anrl 16 days 
for a municipal permittee with the resource difference due to the 
higher number of outfalls at a typical non-municipal facility. 

The CSI inspection, because it is more resource intensive, must 
have a more limited use. The CSI is most often conrlucted when 
there is "cause" to suspect major violations of pe::::-mit requirements 
and effluent limits. 
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Pe:fo:mance Audit In~nection (PAI) 

The PA! is used to evaluate the permittee's self-monitoring prog:ar 
The PAI incorporqtes the sa:ne objectives and tasks as a ·c::r, hi.Jt ir. 
a PA!, the laboratory p=ocedi.Jres, data quality, and data handlina 
are examined in greater depth. tn a PAI, the inspector acti.J~ll~ 
observes the permittee going through all of the stens or. the seif
mo:;itc:-i.r;•.J process fro~ sample collect:in'1 '3rid flo•>J mc:asu::-E"'"H?nt, 
th=ou;~ la~ a~3l~ses, ~ata work-JP ~nd repa~tiriG. ~lso, the ?A! 
inspector may leave a check sample f~r the pe:mitteA to analyz~. 
The PAI is ~ore resource intensiv~ than a CE!, but l~s~ thin a c~: 
beca-...ise sa:1~le collection and analyses hy F'.P.~ o::- the :=;tate are r:'.): 
includeci. 

The p:icing factor for the PAI is 12 days. The PAI is i.Jsed to 
follow up known o: suspected problems with pe::-~ittee self-monito::-::;J 
such as D~R OA failures or inadequate DMR data. 

Conoliance Ric~onitorinq Insoection (CRI) 

A CBI ~valuates the biological 
discharge(s) on test o:ganisms 
toxicity bioassay techniques. 
the same objectives and tasks 

effect of a permittee's effluent 
through th~ utilization of acut' 
In addition, this inspection inclJ~es 

as CEI. 

The pricing factor depends on method of exposu~e. The static test 
requires 6 wo:k days and an on-site flow through bioassay requires 
30 work days. The CBI shoul~ also be directed toward toxic pro~lel.Jii 
It is most likely to be useful for non-m~nicipals and municipals 
with a larg~ proportion of industrial waste rlischarging intn water 
quality limited stream segmAnts. For States which have water 
quality stanctards for acute toxicity (e.g., ~lahama, New Je=~eyl, 
the results are a direct determination of compliance with the 
stan6a:d. (In addition to these methods, chronic toxicity methods 
are being developed.) 

Toxics Sampling Inspection (XSI) 

The XSI has the same objectives as a conventional CSI, however, it 
places increased emphasis on toxic substance~ (i.e. the priority 
pollutants) o~her than heavy metals, phenols and cyanide, which 
are typically included in a est. Increased resources over a CSI 
are needed because highly sophisticat~rl techniques are used to 
sample and analyze for toxic pollutants. The pricing factor for 
XSI is 35 days. The XSI is usually reservP.d for toxics problems at 
non-municipal facilities. These problems may be noncompliance, 
permit reissuance, or water quality related. 



Diaqnostic !nsoecticn (DI) 

The DI foc~ses p=i~a=ily on municipal POTW's that a=e not in 
com?liance with thei= pe=~it =@qui=ements. The pu=pose o the nr 
can be eithe= to assist those POTWs without sAlf-~iagnost c 
capability o= to evalJate caJses Eo= nonco~pliance in su~po=t cE 
e n : .:; = c e rn en t act i '.Jn s . I n ·? i t 11 •= .: ca s e an o !J j e ct i v e of. t he ;") ! i s t .; 
i~enti:~ C3Jses :2.: nonco~~liance ~~ic~ can he co.:=ecta~ i~ a 
=elatively shc=t ?e=io~ of ti~e and ~it~~Jt la=ge capital 
ex~en~it~=es. T~e nr ~ill also havu ~s an objective th0 
ic-:enti:i::ation oE •najo= r.>l3nt riefici..encies in o:Je::-ati•.Jn, r:.;si~:i, 
and/a= construction. The ?:-icing facto= for a DI is l~ days. 

Reco~naissance Insoection (RI) 

The RI is userl to ohtain a preliminary ove::-view of n pe=~ittee's 
co~?liance p=og=am. The inspecto= perfo=ms a hrief visual 
inspection of the permitte~'s treatment facility, effluents 
and receiving waters. The RI utilizes the inspecto='s experience 
and judgment to q~ic~ly summarize a permittee'~ co~pliance ~=og~a~. 
The objective of the RI is to expand inspection coverage witho-.it 
increasing inspection =esoJrces. It is the briefest of all ~PnEs 
inspections. The p=icing factor for an RI is one day. 

Lecal.Suooort Inspection (LSI) 

The LSI is a resource inte~sive inspection conducted when an 
enforcement proble~ is identified as a resJlt of a routine 
inspection or a co~?laint. For an LSI, the appro?riate resc~=ccs 
~=e asse~bled to effectively deal with a specif i~ enforcem~nt 
problem, so there is no established pricing factor. 

. . ..., '" .. ,;··,• . .: 
I .. 





NPOES INSPECTION USES 

Selection Criteria 

Routine compliance verification and 
followuo on s~~cieic ~~ojlems (i.e. 
schedules, O~ ~~fici2ncies, failJ=e 
to repo:::-t). 

Resolve pe=~ittee chronic self
moni torinq p:::-oblems and laboratory 
deficienciP.s. 

Identify POTW compliance rlef iciencies 
that can be :::-esolved quickly at limited 
cost. 

Expand regulatory presence with 
limited inspection resources to verify 
basic compliance data. 

Sample conventional pollutants to 
verify effluent violations in support 
of. enforcement and/or to support 
permit development~ · 

Samole p:::-iority pollutants to verify 
effluent violations in suppo~t of 
en f ::Yrceme n t and/or to suppo-::-t 
permit development. 

Screen for effluent acute toxicity in 
)ieu of sampling for priority pollutantR 
and/or verify permit limits or water 
quality standards for acute toxicity. 

Provide intensive fielrl investigatio~, 
technical analysis, and expert witness 
capability to support litigation, often 
as the result of routine inspection or 
complaint. 

Item C 

In~oection Tvne * 

CEI 
(Compliance ~valuatic~l 

P;l,I 
(Perfor~ance Audit) 

DI 
(Diagnostic) 

RI 
(Reconnaissance) 

CS I 
(Compliance Sampling) 

XS I 
(Toxics Sam?ling) 

CP.I 
(Compliance Biomonito-::-i~g) 

LSI 
(Legal Support) 

*Any of the inspection types with the exception of the·Reconnaiss~nce 
Inspection may be u~ed for pretreatment program verification and 'or 
direct determination of industrial user compliance with categorical 
pret=eatment standards. 

... .. · 
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INSTRUCTIONS 
Section A: National Data System Coding (i.e .. PCS) 

Column 1: Transaction Code: Use N, C, or D for New, Change, or Delete. All inspections will ba&·.t.t 
unless there is an error in the dma entered. 

Columns 3-11: NPOES Permit No. Enter the fucility's NPDES permit number. (Use the Remarks 
columns to record the State permit number, if neccsseJry.) 

Columns 12-17: Inspection Dute. Insert the d<Jtc entry was mnde in~o the facility. Use tr1e 
year/mcn:h/d2·~· format (e.g., 82.'06/30 =June 30, 1932). 

Column 18: Inspection Type. Use one of the codes listed be:ow to describe the t·me of inspect:on: 

A - Performance Audit E - Corps of Er:gr::; Inspection S - Compliance Sampling 
B - Biomonitoring L - Enforcement C~se Support X - Toxic Sampling 
C - Compliance Evaluation P - Pretreatment 
D - Diagnostic R - Reconnaissilnce Inspection 

Column 19: Inspector Code. Use one of the codes listed below to describe the lead agenc1 in the . -
. inspection. 

C - Contractor or Other Inspectors (Specify in 
Remarks columns) 

E -· Corps of Engineers 
J - Joint EPA/State Inspectors-EPA lead 

N - NEIC Inspectors 
R - EPA Regional Inspector 
S - State Inspector. 
T-Joint State/EPA Inspectors-State lead 

Column 20: Facility Type. Use one of the codes below to describe the facility. 

1 - Municipal. Publicly Owned Treatment Works (POTWs) with l 972 Standard Industrial Code 
(SIC) 4952. 

2 - Industrial. Other than municipal. agricultural, and Federal facilities. 
3 -.Agriculturnl. Facilities classified with 1972 SIC 0111 to 0971. 
4 - Federal. Facilities identified as Federal by the EPA Regional Office. 

Columns 21-66: Remarks. These columns are reserved for remarks i:lt tile discretion of the Reg1cn. 

Column 70: Facility Evaluation Rating. Use information gathered during the inspection (regard!ess 
of inspection type) to evaluate the quality of the facility self-monitoring progrnm. Grnde the program 
using a scale of 1 to 5 with a score of 5 being used for very reli'1ble self-rnonitoring p;ograms, 3 being 
satisfactory, and 1 being used for very unreliuble programs. 

Column 71: Biomonitoring Information. Enter D for static testing. Enter F for flow through testing. 
Enter N for no biomonitoring. · · · 

Cqlumn 72: Quality Assurance Data Inspection. Enter Q if the inspection was cond.ucted as 
ic< ~owup on quality assurance sample results. Enter N otherwise. 

Columns 73-80: These columns are reserved for regionully defined information. 

Section 8: Facility Data 

This section is self-explanatory. 

Section C: Areas Evaluated During Inspection 

Indicate findings (S, M, U, or N) in the appropriate box. Use Section D ar:id additional sheets as 
necessary. Support the findings, as necessary, in a brief nurrative report. Use the headings given on 
the report form (e.g., Permit, "Records/Reports) when discussing the areas evaluated during the 
inspection. The heading marked "Other" may include activities such as SPCC, BM P's, und multime
dia concerns. 

Section D: Summary of Findings/Comments 

~rie.fly summarize the inspection findings. This summary should ubstract t11e pertinent inspe19n 
f1nd1n~s. not replace the narrative report. Reference a list of attachments. suc!i as completed 

. checklists t~ken from the NPDES Cornpliilnce Inspection ManutJls and pretreutrnent guidance 
dr!ruments, including effluent data when sampling has be~n done. Use extra sheets as necessary. 

°?"'":.~':._A Form 3560·3 (Rev. 3·85) Reverse 
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SUBJECT: 

FROM: 

TO: 

UNITED STATE$ ENVIRONMENTAL. PROTECTl"ON AGENCY 
WASHINGTON. 0.C. 20460 

OFF•c= o;:: 
WAT!:i=I 

Use of the ;,Jew NPDES __ C~pliance· InspP-ction F'orm 

~~/P---~~ Rebecc.,2"W. ~er, 'oire'Ctor 
Off~e of Water Snfo:?:cement and Pe'!:'mits (E_N-]35) 

Regional Water Management DivisioR Oirecto:?:s 
Regional Environmental Services Division Directo:?:s 
State Program Di:?:ecto:?:s 

EPA has p:?:epa:?:ed and obtained OMB authorization for the 
attached EPA Form 3560-3 (Revised 3-85). Users of the inspection 
fo:?:rn should be aware of the following information. 

Puroose: The purpose of shortening F6rm 3560-3 is not to rerl~ce 
the q~antity and q~ality of data collected during inspections, h~t 
is to p:?:ovide flexibility io Regions and States in the reporting 
-formats they Jse. EPA Form 3560-3 incl~nes only the most basic 
points of info:?:mation necessary for the Permits Compliance Syste 1n 
(PCS) national data base. Stat~s and Regions will prepare more 
comprehensive narrative reports on the findings from the insrectio~s, 
and States may use their own detailed inspection forms in addition 
to the Form 3560-3, for NPDES inspections. 

Required Use: The Form 3560-3 must be included in NPDES· inspection 
reports and the information must be entered into PCS to receive 
credit in EPA's Strategic Planning and Management System (SPMS). 
However, where a State enters data directly into PCS, the State 
may use an equivalent form if it contains at least the same data 
elements as Form 3560-3. 

Status of Old Form: The new inspection form essentially replaces 
the first page of the old form. The Regions and States, as they 
wish, may still utilize parts of the old form, specifically pages 
2, 3, and 4, until supplies are exhausted. The old form will not 
be reprinted when the existing supplies are gone. 

-· /'"· .... 



- 2 -

Guidance on Preparing Inspection ~eport~: In addition to 
instructions on the f.orm, Regions and States sho~ld consult the 
Compliance Insp~ction Manual (June 1984) for detailed ~uidance 
on preparing inspection reports (pp. 2-27 to 2-30) and for use 
of the appropriate checklists for covP.ring subject areas investi
gated during an inspection (pp. 3-q to 11: 4-24 to 25: 5-22: 
6-20 to 21: 7-8: and A-Q). 

Reoorts Distribution: The shortened form is a single page with 
no d~plicates or carbons, whereas the old form came in color 
coded multicopy pressure sensitive four-p~rt sets. To satisf.y 
the needs of distribytion, a completed original of the new for~ 
and the attachments will need to be reproduced as needed. This 
reduces waste of extra unneeded copies and improves utility of 
the form in the field. -· 

Availability of New Form: The new form was p"rinted and distributed 
to Regions in April 1985. The forms are available from the Forms· 
Officer in each Region or from: 

EPA, Dist~ibution and Warehousing 
Wing G: Room 207 
Research Triangle Park, NC 27711 

Length of the OMB Approval: The new form indicates approval by. 
OM.B expires on July 31, 1985. However, we have been assured 
that approval will be extended through 198~, vhen it will be' 
necessary to have the form reapproved. 

~ny. questions about the new form may be directed to Gary Polvi 
(FTS/202 475-831A) or Virginia Lat~rop (FTS/202 475-829Ql in the 
Water Enfo~cement Division (EN-338), Washington, D.C. 204~0. 

Attachment 

cc: Regional NPDES Inspection 
Program Managers (WMD and ESD) 
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INSTRUCTIONS 
Section A: National Data System Coding (i.e .• PCS) 

Column 1: Transaction Code: Use N. C. or D for New, Change, or-Delete. All inspections will r,~t'.t 
unless th~re 1s an error in the duta entered. 

·.Columns 3-l1: NPDES Permit No. Enter tlie fucility's NPDES permit number. (Use the Remarr.s 
columns to record the Seate perrnit number, if necessary.) 

Columns 12-17: Inspection Date. !nsert tl1e date entr·,- was m'1de iniO the focilit'/. U.se t!i:: 
year/ rnontll/day formut (e.g .. 82/06/30 =June 30. 1982). 

Column 18: Inspection Type. Use one of the codes listed belo'N to describe the:·,.;:::: of ir.s;>::·:::'.):i: 

A - Performance Audit E - Cor;;s of Er.grs lnspec:ion S - Corr.~lii;nce S<Jr.i;Jlin~ 
B - Biomonitoring L - Enforcement Cuse Support X - To;<ic San:pling 
C - Compliunce Evaluation P - Pretreatment 
D - Diagnostic R - Reconnaissance Inspection 

Column 19: Inspector Code. Use one of the codes listed below to describe the lead agenci' in the 
inspection. 

C - Contractor or Other Inspectors (Specify in 
Remarks columns) 

E - Corps of Engineers 
J - Joint EPA/State Inspectors-EPA lead 

N - NEtC Inspectors 
R - EPA Regional Inspector 
S - State Inspector 
T -Joint State/EPA Inspectors-State le2d 

Column 20: Facility Type. Use one of the codes below to describe the facility. 

1 - Municipal. Publicly Owned Treatment Works (POTVvs) with 19·72 Standard Industrial Code 
(SIC) 4952. 

2 - Industrial. Other than municipal, agricultural. and Federal facilities. 
3 - Agricultural. Facilities classified with 1972 SIC 0111 ,to 0971. 
4 - Federal. Facilities identified as Federal by the EPA Regional Office. 

Columns 21-66: Remarks. These columns are reserved for remarks at the discretion of •he Re;!::::n. 

Column 70:-Facility Evaluation Rating. Use information gathered during the inspection ~regarc:ess 
of inspection type) to evaluate the quality of the facility self-monitoring progr0111. Grade tile program 
using a scale of 1 to 5 with a score of 5 being used for very relinble self-monitoring programs. 3 be\ng 
satisfactory, and 1 being used ·for very unreliable programs. 

Column 71: Biomonitoring Information. Enter D for stCJtic testing. Enter F for flow through testing. 
Enter N for no biomonitoring. 

Column 72: Quality Assurance Data Inspection. Enter Q if the inspection was conducted as 
< llowup on quality assurance sample result.s. Enter N otherwise. 

Columns 73-80: These columns are re~erved for regionally defined information. 

Section B: Facility Data 

This section is self-explanatory. 

Section C: Areas Evaluated During Inspection 

Indicate findings (S, M, U, or N) in the appropriate box. Use Section D and addition~! sheets as 
necessary. Support the findings, as necessary, in a brief narr~tive report. Use the headings given on 
the report form (e.g._, Permit, Records/Reports) when discussing the areas evaluated during the 
inspection. The heading marked "Other .. may include activities such as SPCC, BM P's, and multime
dia concerns. 

Section D: Summc:iry _of Findings/Comments 

Briefly summarize the inspection findings. This summary should nbslrnct the pertinent inspe~ 
findings; not replace the narrutive report. Reference a list of attuc!1ments. sucn J.:5 compl-et:;;d 
checklists t~ken f~om the NPDES C_ompliance Inspection iVlanuuls nnd pretreutmcnt guid.:'lr.c~ 
rfocuments. including effluent data when sampling has been done. Use extru stieets :is nccess:Jry. 

EPA Forn1 35S0·3 (Rev. 3·85) Reverse 
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Pretreatment Compliance and Audit Manual for Approval Authorities. See 
VI .·B. 24. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGEN~ //? ( 

WASHINGTON, O.C. 2CMIO (; -. ,;:ir 

..;\..N 2 8 1989 

MEMORABDUll 

SUBJECT: Guidelines on Requirements 
NPDES Inspector Training 

PROM: David N. Lyons P.E., Chie 
Enforcement Support Branc 

TO: Regional Compliance Branch Chiefs, 
Water Management Divisions 
Field Service Branch Chiefs, 
Environmental Services Divisions 
Regions I - X 

OFFICI! 0 .. 
WATE" 

In compliance with the direction to the Aaaiatant 
Adainistrators in EPA Order 3500.1, on Training and DeveloplleDt for 
Compliance Inspectors and Pield Investigators, the Enforcement 
Division, Office of Water Enforcement.and Permits has prepared the 
attached Guidelines on Requirements for Exceptions from NPDES 
Inspector Training which can be used by supe=visors in evaluating 
training needs of those individuals conducting, or overseeing the 
conducting, NPDES/pretreatment compliance inspections. This guide 
establishes a process and offers work sheets and directions to plan 
and manage the NPOES Inspector Training Program. We have worked 
with members of the NPDES Inspection Materials Work group and the 
Agency Inspector Training Advisory· Board to develop this final 
product. our objective was to break the Work ·Sheets into 
manageable pieces, a modular form, to allow broader usage. The 
goal is to develop an easy to follow guideline to assure that all 
inspectors are well grounded in the basics of the program before 
performing HPDES inspections independently. 

While these guidelines are considered final we continue to 
encourage comments on ways to make this a . clear and ·concise 
document. We are especially interested in your comments on Work 
Sheet tl and Form . A since this port ion of the guidelines are 
required for. compliance with Order 3500.l. Work Sheet t2 is 
recommended but not required. Please provide ideas for improvement 
or questions to Viri!._nia Lathrop, Enforcement Support Branch, 
(EN-338) FTS 475-82Tf.· 

. Attachment 
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GUIDELINES ON REQUIREMENTS FOR EXCEPTIONS TO MINIMUM 
NPDES / PRETREATMENT INSPECTOR TRAINING 

INTRO OU CTI Oii 

These proqram specific quidelines are desiqned to help first 
line supervisors and inspectors with NPDES and pretreatment 
responsibilities to implement the requirements of EPA Order 
3500.l on Traininq and Development for Compliance Inspectors and 
Field investigators (6/88). The Guide contains: . l) wgrk she1t1 
to be used in documenting exiatinq experience and assessing the 
inspector's (or first line supervisor ot an inspector) training 
needs and whether previous traininq and experience qualities for 
an exception to NPDES minimum traininq requirements• 1 and 2) A 
"2.l::J!l to request an exception to the minimwa requirements. These 
forms are to be filled out by the current or prior supervisor. 
supervisors should review and update all werk sheets annually. 

Regyired Work Sheet I l 

EPA Order 3500. l requires Basic Traininq (that is t.he 
Fundamentals ot Environmental Compliance Inspection• and basic 
level health and safety course under iPA Order 1440.2) and the 
program - specific minimum traininq (detined by each media office 
in a Inspector Traininq Proqram Description). The NPDES Minimua 
Training•, includes any Reqional workshop, self study or on the 
job training (OJT) utilizinq the five modules on Introduction to 
NPOES Inspections, and the NPDES Compliance Inspection Manual. 
This program will develop basic proqram knowledqe and skills 
primarily for the new inspector. This is essential to the 
development of skills for conductinq compliance evaluation 
inspection (CEis) , compliance samplinq inspections {CSis) and 
reconnaissance inspections (Ris). 

Completion of Work Sheet #1 is. required for all NPDES 
Inspectors and their first line supervisors to show compliance 
with EPA Order 3500.1. (In order to cut down on verbosity, the 
work Sheets and Fora will refer to "inspectors", with the intent 
of coverinq "field investiqators" and their first line 
supervisors as well.) It you answer "yes" in column l of this 
work sheet, the inspector may be eligible for an exception to the 
minimum reqair .. enta, and Form A may be used to. request one. (The 
process for requeatinq an exception is relevant only to the 
minimum trainiftC) requirements.) 

*NPDES Minimum Traininq requirements are descri.bed briefly 
in the summary in th• Appendix, Paqe A-3. They are described in 
more detail in the.NPDES Inspector Traininq Proqram Description, 
March. · 19&9 •. · If copies are needed please call Virqinia 
Lathrop, OWEP (EN-338), FTS/475-8299. 

: ! 
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work Sh••t• t a· 

Work sheet I 2 addresses NPDES Skills Development and 
Specialized training. Although th• Order ·does not require a 
specific curricula of training as a prerequisite to inspectors 
leading or independently conductinq more specialized and skill 
demanding inspections, it is obvioua that some form of traininq 
is essential to develop advanced skills for conductinq such 
technically oriented field investiqations such as toxic samplinq 
inspection• {XSI), compliance biomonitoring {CBI), pretreatment 
compliance {PCI), performance audit (PAI), diaqnostic (DI), or 
other ·specialized inspections. Therefore Work Sheet # 2 is 
offered a• another planning tool for th• Reqional Offices. 



WORlt SBBBT I l 

.·---· 





GUIDELIMBS FOR EXCEPTIONS TO MINIMUM NPDES / PRETREATMENT 
INSPSCTOR TRAINING - WORI< SHEET # l (REQUIRED) 

A. Background 

Employee Name 
New ( ] Experienced C ] 

Orc;ranization/ Proc;rram Assic;rnment 
Inspector [ J supervisor ( ] 

A.l scope ot Traininc;r Proqram: This traininc;r proqram will prepare 
the employee to lead or independently conduct the tollowinc;r types 
of inspections. [Check all that apply.] 

catplianca Eval.uatiai IJmpectiai {CEI) 
catpliance 5aq>J.in;J Inspectiai {CSI) 

. Reoalnai.ssanoa Iuspectiai {RI) 

A. 2 Tminim Prii I M 

Type of Trallrlm 

F\Jrdamentals ot 
Environmental CCl!pli
arx:e Inspectiais 

A.2.b fflmltb an:i 
safety 9rr1'r' 

1. 1440.2 
- Basic 
- Intermediate 
- Advanced 

2. 1440.3 

AR>lica
bility 
{Yes/NO) 

A. 3 MinimJm NPCES-$pecific. Tra.ininq* 

PreViam ~-/ 
:e:xp. satisti• 
Req'mts 

{Yes/NO) 

A.3.a self st:my (to PrePare for CEI, RI am C:SI) 

* 5ee defini.tiat, page 2 Of the Intrcxb:tiat. 
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PREVICXS 'DWNilG/ . 
EXPERIENCE SATISFIES 'DWNilG 
~ CXIG'IEl'IQf AC1tlAL 

(Yes/NO). TARZl' CXMPIEl'ICJf 
NPCfS CClll>liance Ilmpecticm 
Mana.l· (1988) with self 
study gnicJee, p:>licy 
guidance, ragul.atiais 
& Clean Water Act 

A.3.b On the J'ob (OJT) 

QJT - Off ice 

l) Ability to perfcmn file 

(Yes/NO) 

review, prepare a plan (Yes/NO) 
for c::xx:rdinaticn 
with the stata. 

2) Ability to prepare clear 
accurate, ccncise xeport.s (Yes/NO) 
& arry follow-up. 

3) If a supervisor, ability to 
effectively plan, ooordinate 
& schedule inspecti.ais (Yes/NO) 

QJT - Field 

4) Ability in the field to 
evaluate Pemi.ttee's flaw 
measurement, M"l"lin;, ' 
analytical t:-=tmicJ,1e. 

S) Ability to ma perscnll. 
skills (Balm of asMrt
iveness ard t:m:t) • 

(Yes/NO) 

(Yes/NO) 

CWrE twm 
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PREVICXJS 'DWNDG/ 
EXPDDNC:E SATISFIES mAINllG 
~ CXMPIEl'.IQ{ ACnlAL 

(Yes/NO) 'mar CXMPIEl'.IQ{ 

6) Sno:MsfUlly ccqlleted at 
least 4 ncn-saq>linq insp. 
ccq>leted with inspector as 
asst to lead inspector (CEis). (Yes/NO) 

7) At least 2 sanplin;J iuspectiaw 
ccqlleted with inspector pertcmninr:J 
all.t\n:tiaw OJZie.:tly with 
oversight of an experienced · (Yes/NO) 
inspector. (lihere inspector (Yes/NO) 
is to ccnduct CSI) 

Dt\1'E CM'E 

A.3.c Sl'COP55 fUlly ccqlleted ~aml Class/WOdalhcp - Int:roductiai to NRIS 
Inspecti.cns (usi.n; Intrcductoey NPCES Inspec:tor Trainin;J M:x!ul.es). 

1) overview 
2) 5aq>linq 
3) Lab Analysis 
4) Legal Issues 
5) Bianati.torin; 

A.4 Addi.ticnll CCUrses 

~ remedial ccurses 
nee&!d as in wastewater 
treatment, d1emisb:y, etc. 

(Yes/NO) 
(Yes/NO) 
(Yes/NO) 
(Yes/NO). 
(Yes/NO) 

Signature of First Lim SUpervisor 
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'Ihis wm:k st..t davelcped by ead1 &it01oemerrt Ptogzam Office shculd DllSt be 
cc:q>leted for eadl inspector to shew CXlll)lianca with EPA order 3500.l. 'Ihis '#Ork 
sheet shculd be used to decide: l) what traininq is applicable to the inspector 
or first-line supervisor; 2) whether prwiaua traininq satisfies the requirement; 
and 3) if it dc8a net, when traininq is pl.anna:l and is cx.q>leted. A separate 
foxm is available to doament the request for an exceptiCI\. 

A. BacJcgrgynd 

1. Enter eq>J.oyae name, 

2. OleCk ~ the in::lividual is new or experlmcad as defined tJy EPA order 
3500.l; also dleCk ~ the in:lividual is an .inspector or supazvisor, and 

.whether or net a new errployae. Oefinitiam of new and ·axparia1Cad .inspector are 
fcuncl in EPA order 3500.1. Specifically thc&a datiniticlw are: . 

New tnze;tcr - Individl>als newly eq>loya:l tJy EPA attar June 29, 1988 
regardless of pmvious trainin; in and experience leading,. (or ccnduct.i.n;J 
indepenclently) envircnnental· a:mpliance inspectic:m, CR . 

- In:livi.dliaJ s rehired tJy EPA or transferred within EPA 
after June 29, 1988 with no previous trainir1J in and experiair:::a lead.inJ, (or 
cCn:tuctinJ imependently) envi%mnental a::.qUiance inspecticnl/field investiga-
tions. · 

rxperjpn., tl"P'Gtor - In:U.vidlal• who were eq>loya:S by EPA Cl\ Jum 29, 
1988 and who haV8 pmvious traininq in and experience lead.in;, (or ocn::tuctin; 
irdepen:3ently) enriJ:tnnental a:mpliance inspectiam/ field invastigatims in aey 
one of EPA' s a:q>liance and enforcanent preg1W. 

A. urmr ~ of Traininq, list the types of i.nspecticns. 

A.1 Trainim Ber!'1, e•d:s 
A. l Basic Olrriculum - !\mdamentals of !l'1Vircnnental 

o:q,lianca Inspactims 

l. gljrahilitv: 1!19 rundamental.s o:iurse applies to all inspectors and first-
1.ine supervisars1 tmrefare, mark colum 2 yes. · 

2 • Previous Trainimfl!imerienca satisfies tile Pm'' 1 w•mt;; Ansrwar Y'!ll in 
O:>lumn 3, if the inspl9ctar or first-line supnvisor has demcustrated previous 
traininq and/or experience CXlllll!l'1SUrate with the cirjectives of the ccurse. If 
no., ~lete coluDl't". 4 •. 

Refer to General Qll.dan;I qt E>• m •tions yryrr Sectiql 7 of IPA nn1er 3500. l. 
Part Ill. rere- 4 - 9, far the principles to follow in ass sin; previous 
trainin; and/or experiera!, and exanples that satisfy the CD.1%'S8 objectives. 
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Q:ma ClrllCtjiyw: '1':> davalcp in inspect:ors and first line ~iscrs: 

a. l(hcWledgill ot the /lql!JrD/'s a::q>liance and entcuwrt: policy, the enforoanent 
process, and the roles inspectors play in a::q>liance mcnitorin:; and case 
develq;uent; . 

b. l(hcWleri1& of the extent aril limi.tatiaw of EPA's legal authoritie:S to enter 
and inspect facilities: 

c. l(hcWledge of evidentiaey requllements and the ptCJ09d!JreS designed to assure 
that data collected on an inspection will be admi •ibl.e in ocurt: 

d. l(hcWleri1& of good wcrk practices related to plaminq and axdJct1nq field 
llmpectims, includirlJ technical and adlldni.strati.ve subjects \, and CXJ!!llmic
atic:ns skills: 

e. -X11cWleri1& of the requiranents of a goad cpl].ity inspa:ticn zepcut: and 
t. l(hcWledqa of hew to prepare tor and puticipata ..in mtmc:aza1t pr• c-e1i n;s 

such as settlanent nagotiaticm, hearings, and trials. 

3. Traininq Qm)letig>: If the inspector is net: qualified for an aception, 
then establi:Sh a taz9et date in oolum 4 tor tra.ininq to tie a::q>leted. After the 
tra.ininq is finished, then Iecm:d tha actual date it was a::q>leta:l. 

'Iba Office of water Qi!oxcemesrt: and ~ts sUaqly balievas that all 
inspectors shculd receive the Aqar.y Ocurse, "P\Jndana'lt:.al of D1Vircnnantal 
~iance Inspectiaw,• alt:halgb experienced inspect:ors my seek an e:>eeqJUon to 
this ccurse. 

A.2 ffeolttl ant 5'fety TrainiJg (PA Otdlic 1440.2 am, 
U applicable, Fa. Otdac 1440.3) 

.. 
l. ArpliS"'ility: 'Iha ~ic:able traininq dl!pa'da en the dutim of the iJispec
tor: a. or both health and safety otders '1llllff apply. urmr EPA order 1440.2, 
the basic-level traininJ ~i• to all inspect:ors. 'lbarefore, mark this itm 
yes in col.Ulll'l 2. other leY8ls of traininJ urdaE' 1440. 2, .intermediate and 
advanced, as wall as traininq ~ urdaE' 1440. 3 depen1 ai the types. ot 
hazards the inspector my raitinel.y enr:xiunter. o::inaal.t Ral;icnll guidance or 
orders on health and safety to d8tamina ~ lev9l.s apply and mark the wrk 
sheet acocu:di.n;Jly. 

2 • PreviS'!IJll TraWm Sflt1 efiel ttw peq1i I Aifflt;: In order to answer yall1 iJJ 
oolUlll'l 3, ccrm&lt Rllqicnll guidance or the Reqional Health and Safety Officer 
ooncem.i.n;J caumm ar aperlenca .that satisfy the requiranents. If no, then 
o::q>lete ool\lm 4. 

EPA-~ courses include: 

a. En.rira"lmental Health .am safety Division (msD) DllYalcpai <hlrses 

i. Bpe•ic Field . Ac:tivitim Soflty Dai nirp CHyTrain> 
ii. sat@ty and Jfelth in EPA Field A¢iyitiM (51:.-re fs 

Associates, Inc.) - a 22-a::dule slide/tape pxcqxam 
iii. fl;;!eic HMltb and safety T%'linim for Field ActJ.yities 

(Available FY 89) 

/) ,...-. 
I ' 

.;....--:· . 
../ 
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b. Office of~ am RewJial F8lp:n!le (OmR) Devalcpa:l Oourses 

i. Hftpntye Mlpgj nl Inside1Jt Resprse opemtiqw 
(OcaD:a #165.5) 

ii. PecRm1 prntrtjm Mfety TAinim 
. (OcaD:a #165.2) 

t12m: t.1p:ln request, EXSO will review ~ially avai1able Health and Safety 
ccurses and apprava than : the~ ot 1440.2 an:t,lor 1440.3 are met. 
CCl1tac:t EJED in EPA ffeal:r· :tars or Ra;iaial. Health and safety MilnlqarsA. 

A. 3. a to A._J. c. NPCES PlogLam MiniDJm TraininJ 

First C»lugra - Pmyia• traWm Ht1•fies 1:bl tm1 i 1 e•Mt,s: If tb8.~ 
has had prior mcperience or t:rainin;J related to NPCES inspacticna in accordance 
with the followinr;J sectiais A.3.a, A.3.b or A.3.c, pleasa ci=le t1w ''yes." 

'lhe "nc" respcnae will ncmaall.y be circle for new staff. If "no" a inlicated 
urmr the 'tprevicus t:rainin;J satisfies requizanent" sectial, t:rainin;J ocq>l~ 
tarqet dates DUSt be established. All new iuspectors are expecta:l to a::nplete~ 
the mas MinimJm ~ pi:ogLam. · 

A.3.a mg§ Mininyp TAinirp by Self st'y\y (A.3.a traininq cnly) - For thcae 
indivic:lual.s who within t1w past two year5 have ta s "e familiar with the material 
in the NHD ~11-ncla Inspecticn Marlal (and Draft self study Qdde as an 
optien), t1w Flaw M"n•u:aaent MllrL1al and tm Clean water Act and -tm regulaticns 
thrcugh salt stu::ty, ~ axp:aJre or supervisaz:y expariav::e in the 
mas pus;p:am. • · 

A.3.b Nm§ Minipp Trainim Won thl JQb TAinil'p CQlT) (A.3.b t:rainin;J cnly) 
For those experienca:l inlividtals who within th9 last two years, haYa SIJCO!SS-. 
fUlly lat or .imepsdentl.y ccmuctad mas inspectiais, or have been designated 
trainers/C031Cbe11 of~ inspectors in QJT situaticns, or actively sal'V8d en 
work grcupm fer drMlcping t:rainin;J naterial.s, becaJJse of their exta1Siw 

· experience. · · 
. . . 

'lhese in:Uvtctwis will _by their c:armr circulllltances have already had the 
equivalent of a fc:mnal QJT progtam, and will haV9 Jcnawleck)e of hew to prepare for 
inspections, hcW to use· human rel.atiais skills durinq inspections, hew to saq>le, 
review reooms and prepare reports. For supervisors a minim.ml of two yeilrs of 
~isin; experienced NHD inspectors and in:luding responsibilities sud\ as 
reviewin; inspactien tepart:s. New or mcperienca::l supcvisors wculd be expected 

· to have obserVed or assisted en at least two NPCES inlpecticns, thcul:Jh net 
necessarily to have cxn:1ucted independently these inspecticns •. 

. ·A.3.c NPQ!S Minillllm 'l'rainim by Cl"MUA!llWorksba:§ (A.3.c traini.nJ cnly) - ~ 
those inlivimels who within the last tw years, have successtully led or 
independently ccn:!ucted ~ supervised NPCES inspections and have been designated 
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t:Jtf tbl SJperVisor to teadV <D!ldl oth£ inlpectara, ar haw actively ser-"111 at 
wcric grcupm tar daval.q>inJ traininJ mterial.a, twcmwe of their extensiw 
e.xperim. (self study waJ.l.d m apptq:ariate it no NPID cl.asa/WCrX&hep was 
ottered within rea&a\able traYel d.istanca with.in ona ymr ot a rat i.nspectar•s 
entzy ~ta.) 

Tmininq tar NRES inspectors Jmff al..90 in::lud9 I'"Wiial cJa•a oaa · traininq in 
sud\ araa aa wut:alater treatmnt, c:bmistry, biala;y, etc. shcul.d tbl super
v:i.9ar ~this. ~this traininJ will not.tie 'Slbject to tbl ca:qJtiais 
pxocesa. 

5«'!D1 Cg1um - Taralt Qn>letia> Pit•: ~ tbl arw is "m" to the. 
cpstiai a'l previous traininq, t1w "tJ:a.in1nJ a:q)]..t.ian targiK data" m..-t be 
listed. 

'Ibi:d COllP) - !d?a1 Qm?letiql Date: am. there is a taZ'gllt data 81terad, the 
actual c:x:q>letia'l data sballd be entered ~ t1w targmtad traininq is ~etm. 

BsVicw and Apprgyals; 'Iba first lim supcviaar ahculd rwiw and appt'CMI the 
Work stw.t • 1. 
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WOHt SfQ'T t l -rollt A . 

New [ ] Experiaced [ ] 

Types Of ~ianca 
Inspectiat Ralatad Dlties: 

Pto;zam Assigzment: 

Inspactar [ ] SUpervisai: [ ] 

[ ] Request for E)a::Ei\•tiat: 'lhis eq>loyae has previous tra.ininq am or 
elCp&J:ience that satisfies the follcwin; ~ of EPA Order 3500. l 

Previ.cus TJ:nJ Previcus 
TRAINDG~ SSS QJT Class Exper- IISatIPrlaf 

ience 

-

Apprcwin;i Official/ Data 
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FORM A 
Mll1Mf RR.B&ZPl'.JXliB tlU!R Ea <Hl!R 3500.1 

'Iha pap:ae Of this fam is to ckx:umett: that tha .inspector or first
lina superviaz is beth eligible (as defined by EPA Order 3500.l for the 
categories . ot ~ and "experienced" in!lpactma) am q.al.itied to request 
~ of an mc11E1Jtian. 1his fem my be used alane or in carjunctian with 
other dcalmentatiai, sum as oertific:ates of cx:q>l.eted tra.ininq, depnUnq c:n 
the level of detail l'1ql.ired by the ~in;J official. Refer to the Generp,1 
Qtjdl!rp Cll D• §Jtia>s µTer Sectiqi 7 of EPA On1er JSOQ.1. fart III. pages 4-
2, for the principles to follow in assmsin;J previous tra.ininq an:vor 
experienca. A saqlie fam has bean cx:q>leted for an "experiencai" inspector 
assigned. to the RCRA PLap:am in Raqian III. 

GQPAL nttalll4'Itlf: 'lbere are three major it.am, as follcws. l. Enter 
eq>loyee nana, ozganizatian, and prcgzam asaigawit. 2. Ql8Ck W'bet:her the 
individual is new or experienced, as defined by EPA Otder 3500.l: alsc, check 

· whether the .in:lividual is an .inspector or a supezvisOr. 3. th:lc' DJtiea: For 
the inspector, briefly state the· types of cx:q>lianc9 inspectic::rw. For the 
supeN:isor, .in:lic:ate what inspectian prograna an:Vor c:asa d1Mt.l.op1Eut wartt sjhe 
oversees. 

'JRADfllli • • uaawr: urmr this colU1111 head1nq, list the applicable traininq 
requirements for which the . .in:lividual is seekin; an exi:..,U.an, incl.udin; tha 
Basic OJrriculum, Health and safety TJ:aini.n1 urmr 1440.2 ard,lor 1440.3, and 
Pl:cgzam-Specific MiniDuD Trainirq. 

Im.YI® 'DWlmlj: uimr this colUDl'l headinq, da:k the type(s) of trainin;J, 
supmvised self-study, ~the-jd> traininq and/or class• that satistim the 
requirement. 

: Under this coluan headinq, briefly desc:riba the pn!Yi.c:am traininq 
and/or e>cperi.ence that is tha basis for the eia:epUan. If m space is 
neerie1, attadl a sepaxaaaate separate written statani!nt, signed by the firSt 
line supez:visor, dns:zibinJ the followin; dccumentatim aa ~ta. For 
exaq>le, if ca.-rabl• clautoaa traininq was offered thrcu;b the 19)ic:n, 
please provida tha spcmar nmma, data(s) of atta1dancia am lcx:atian of the 
class. Also, attadl a a::1P.f of the certi.fic:ata of a::q>latic::n if tha .inspector 
received a. •. 

A. 3. a BR mr l11JD'( p• t=ma§: oat.es and c:iJ:t::ualltanc \tm:'e the inspector 
c;ainm fmnil 1ftity with the -1f stud'f materials cit.s ~ (Sea Sectia'\ 
A.J.a, Work 51'..t t 1, paga 5). 

A. J .b B:R CJ!-IDm.,roB 'DWNJlG EX« i:eua12: ProYida lcx:atian am exact dates 
·W'hen the .inspector baa i:-t assigrai to coach or train atbc' 1n!lpactma in the 
:iJmpecti.an planninJ, en-site and follow-up~ tar an NPID Ilmpa:tiais. 
Describe field~ involwd am .in:lic:a~ type and nm*Jftr of inspectic::rw (a::I, 
CSI, ar RI \lhll:'9 applicable), and w'hether they invalw Jlllnicipal or 
nainunicipal facilities. Hew lcn;J has the eq>loyae been cx:n:!ucting impecti.on5? 
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A.3 .c IXXll1DfATXQI ma KBD ~ !Q<ICSBJPS EX' 1:px'XCI§: Pmvide the 
data, locatiai, and spa mar· ot tha Wm:ic&hCp/ cl•• the inspectar has had that 
is ccqm:able to the Int:rcducticn to NPCES Impectic:ns workshcp/ classtoan 
t:rainin;. 'lhiJI infm:maticn mt'f be ccntaimd ai an att:aChad c:qJy of the 
oertiticate of Q!"lll>leticn. 

VI. SBJPCIVBB: Ead1 tam shculd be si;i'm by the inspectar or first-line 
supervisor, the supervisar ~ a r9CClllllllnd1n the nQJeSt be ~, am b'f 
the appravin:; official, in accardance with 14ooet1Zm establisha:l within tha 
Ragicm .for ~ an exr:,Ciai. 

. ' . """\ 

~ ·. j 
·-- .__,,,,. 
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WORK SBBBT f 2 

GUIDBLIJla OH HPDBS INSPECTOR TRAINING - WORK SBEE'l' FOR SKILLS 
EXPAHSIOM/81'9CZALIZBD TRAINING FOR NPDES/PRE'l'REA'l'MEHT INSPECTIONS 

Employee Name Orqan~zation 

(See Page 3 tor explanation• and instructions.) 

B. SCOPE OP Sla:LLS EXPANSION/SPECIALI:ZED TRAINING PROGRAM: This 
traininq program will assure that inspector is able to lead or 
inde~ndently conduct the tollovinq types of inspections: 

- Toxic Samplinq Inspection (XSI) 
- Bio•onitorinq Co•plianca Inspection• (CBI) 
- Pretreatment Compliance Inspection (PCI) 

Performance Audit Inspections (PAI:) 
- Diaqnostic Inspections (DI) 
- Other (Offshore drillinq riq 

CEis (O-CEI);PCI-- tor IU's,atc.) 

TOPIC/ACTrvITY TRAINI:NG 
TARGB'l' AC'l'OAL 

COllPLBTIOlf . COllPLBTI:ON 
B.l Salt study 

Usinq the NPDES Cmapliance 
Inspection Manual (1988), with self 
study guide, in depth •tudy 
of appropriate chapters. May also 
study the Act regulations and 
pertinent current guidelines. 

1) XSI 

2) CBI 

3) PCI 

4) PAJ: 

5) DI 

6) Other (As CEI-
drillinq riq;etc.) 

DATB DATB 
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COllPLETJ:OR ACTUAL 
TARGET COllPLBTIOlf 

DATE DATB 

B.2 on the Job Training: 

Supervised inspections - two of each type with· the inspector 
performinq all functions with coachinq by an experienced 
inspector. 

1) XSI 

2) CBI 

3) PCI 

4) PAI 

5) DI 

6) Other (CBI-drill 
ri91 PCI-IU1 etc.) 

B.3 ClaaaesjWorkshopa 

B.3.a Pretreatment Compliance Inspection 
Workshops, with two one-day workshop• 
possible - one on concentratinq on PO'l'W's: 
and one on Industrial Users~ -
(Throuqh OWEP contract or Reqional 
in-house effort.) 

(PCI) 

(PCI-IU) 

8.3.b Diagnostic COllpliance Inspection 
Workshop - basic skills or more 
advanced skill• coveraqe, throuqh 
the OWBP contract or throuqh Reqional 
in-hou.e ~ininq. 

B.3.c other Traininq Classes Assigned 
within the R99ion (such as on advanced 
wastewater traatlllent). 

Signature of First Line Supervisor 

Organization 

Date 
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B. Th• •kills expansion and specialized traininq is qenerally 
. provided after completion of the NPDES Minimum Traininq for 
inspectors. However when scbedulinCJ of workshops and other 
traininq experiences are constrained by availability and budqet, 
soma portions of the workshops, OJ'l', and self study may need to 
be scheduled si:aultaneously with th• KPDES Min1-ula Traininq. 

In addition it should be noted that where a nev inspector 
has not been identified aa an inspector who will not be needed 
for coverillCJ compliance saaplillCJ inspectiona, the OJ'1' samplinq 
inspections may be postponed until such t.t.e as the inspector 
will need the compliance saaplinq skills. Thus self study, 
classroo• traininq and · OJ'r for diaqnoatic inspections and 
pretreatment compliance inspections aay precede certain portions 
of the minimum traininq for conducting sa.plinq inspections. 

For all specialized traininq (under 8.1, 8.2, and B~J), 
the tarqet data should be listed in the first colUllll. After the 
traininq is co•plated the actual completion date should be listed 
in the second column. 

B.l The Inspection Manual (1988) for11a the primary self study 
material. In addition pertinent portiona of the Clean Water Act 
and applicable portions of the requlations may need to be 
reviewed. 

B. 2 Durinq th• OJT portioll9 ·of the traininq proqraa, the 
inspector is pertorminq all eleaanta of the inspection vi th 
coachinq of an experienced inspector. Before beillCJ qualified to 
lead or independently conduct the inspection, indicated. under 
Section B, the inspector mist have completed at leaat tvo and 
often more of that particular type of inspection while receivinq 
coachillCJ fro• an experienced inspector. · 

B.3 Self explanatory. 
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GUIDBLDIBS OH MPDBS IHSPBC'l'OR TRADaHG - StJMllARY of WORK 
SllEB"l'S (OPrIOllAL) OR EllPIDYBB'S MPDBS IHSPECTOR TRAINING 

Employee -------~~~

Orqanization -~~-~~~~~~ 

Data-----

Nev [ ] Experienced [ ] 

EXPEIUEHCB - Inspections conducted in the previous fiscal year. 
List inspection nUJlbers: 

CEI XSI --- CBI PAZ --- PCI 

CSI --- DI other 

A. llDfDIDll TRAilfilfG - Dates Completed 
Class/W]tsbop Self ~tudy OJT 

A.2 FUndmaentals N/A N/A 
Health and 

Safety 1440.2 N/A N/A 
1440.3 N/A N/A 

A.3 HPDBS - Proqraa Minillwa 

- CEI 
- CSI 

RI 

B. SPECIALIZED TRAXNIHG - Data Completed 

XSI 

CBI 

PCI 

PAI 

DI 

Other-

Class/Wksp Self study 

ADDITIOllAL BBALTR AND SAFETY - Date Completed 

Type Required (includinq 
refresher traininq) 

Siqnature of supervisor 

Class/Workshop 

A - l 

Date 



INSTRUC'l'IOlfS - NPDES GUXDBLDfBS Olf INSPECTOR TRADfnfG 

SUMMARY OP WORK SllBBTS 

Th• sUJDUlry sheet provides space tor recordinq on1y the 
completion date of the traininq indicated. It summarizes both 
the NPDES Minimum Traininq and the specialized traininq dates, 
where the supervisor wishes to keep a record of all training 
provided. 

This S'Ullmary should only be utilized as a synopsis of the NPDES 
Work ·sheets f1 and I 2, and as appropriate the generic fora on 
health and safety provided by Office of Enforcement and 
Compliance Monitoring. Thia summary. should be filled out only 
after providing doew1entation on Work Sh~ts t 1, and t 2. At 
the bottoa of the Summary is space for health and safety training 
that is to be taken in addition to the basic health and safety 
under Section A.2. 

A - 2 



smacARY OP llPDSS 
DSRCTOlt DAillIJIC PltOCJtMI DUOUPnOll 

Tb• lll'DSI Trainift9 Pr09ra• ••tabli•h•• a core pr09raa, of 
couraevorll, Hlf inatruction and on•tlle•job trainin9 (o.7T) for 
tho•• individual• Vbo carry out MPDES coaplianc•/•nforceaent 
activiti•• for ZPA. Thi• •uaaz"Y deacri.Ha a ••c:iu•nce for nev 
inapector•, and tor expan•ion ot •kill• later on. After 
coapl•tion ot .. •ic Trainin9 and Introductory MPDES trainint, 
••lf•in•truction and o.JT, th• inspector should be able to conduct 
the coapliance evaluation inapection and t.b• aaaplin9 inapection. 
Th• 9oal i• for ••ch new inapector to c:oapl•t• this aequence 
vithin aix to nine aontha on th• job. .1ob skill• can then be 
expanded throu9h •ore atudy and inatruction into area• auch •• 
perforaanc• audit, pretreataent,and dia9noatic inspections. 

Th• tic;ur• b•lov •hova th• plan in auaary fashion. In 
order to 9et a copy of the co•plete Npp1s Training prpgr•• 
Qe1cription, contact: Director, Enforc•••nt Division, Office of 
Water Enforceaent and Peraita, HQ (Elf•331), USEPA, '01 M Stree~. 
SW, Waahinqton, D.C. 20410. FTS 475-83~~. 

NpDES Tr1inina Plan 

Ceneral Orientation 
cour111/Wqrk1bpp1 I · Stlf In1irueii;n /03T 

1-------------------------------------1 proqram•MiniJIUll 

•••ic Inspector curriculum 
NPDES Introductory Couraevork 

(Manual• available by •Ill) 

_ CWA and aec;ulation• 
Violation Rec091'ition 
Saaplin9 Techniques 
Manual• for Introduction 
. to Coapliance :rnapectiona 
Plov Xeaaur•••nt Manual 
o.JT- 2 inapectiona ••Ch 

· for coapliance evaluation. 
and coapliance aaaplin9 
inapectiona 

lk1111 1x;an1ign 

Pretr••~ %napection 
worubop 

Dia;noatic %napection 
Workahop · 

A - 3 

Pretreataent Guidance 
Pretreataent coapliance 
?n•pection and Audit Manual 

:rnapector•• auid• tor IValu-· 
atiq Municipa'l Vaat•v•~•r 
Treatment Plant• 

.', ', I 
' . . . (. 

~..:-...... 
I • 
\ ' 
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Toxic• S ... 1lft9 

(To be developed) 

o.JT•Bioaonitorin9, toxic• 
aaaplin9 and pretreatment 
in•pectiona 

lptei1li11d ••!111 

Offallore Dri111ft9 tit tupectiona 
(to be developed) 

c:rU.inal Jnveati9ationa (n.sTC, Glynco, GA) 

•• DA:Z:IJ:J!Cj NTQXAl.I MP TUXI 1op1g1 

· Tb• tollovin9 .. teriala tor th• new in•pector ahould be 
ava.!abl• fr011 th• inspector•• fir•t•lin• auperviaor or th• 
addr••s•s footnoted below. 

o q1ner1l OritnS•Sipn P1ck1g1 
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II .• C. 2. 

The "GREAT System" (General Record of Enforcement Actions Tracked), circa 
1980. The ·GREAT System tracks EPA-issued Administrative· Orders (AOs) and 
Notices of Violation issued from the commencement of the system until 
September JO, 1987. Requests for retrievals should be addressed to Mary 
Gair, OWEP, FTS 475-8557. see also II.c.10. 
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# "PCS Data Element Dictionary", updated July 2, 1990 and "PCS Codes and 
Descriptions Manual", updated June 9, 1989. Table of Contents only. 
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MAR 8 \98A 

MEMORANDUM 

SUBJECT: 

FROM: 

Releas~ and Description of "Significant Violator" Lists 

Gerald A. Bryan, Director~.fli2-
0ffice of Compliance Anal3sis and Program Operations 

TO: Regionai Enforcement Contacts 

EPA baa berun to receive reauest1 from parties outside· 
the Agency for the lists of "significant violator•'' ea~h 
p~ogram area is developin, for tracking in the A~ency's 
management systems. 

Unless the facts pertaining to a specific situation 
merit otherwise, EPA will release th~se lists upon request. 
In order to avoid confusion or ~isunderstandinR about the 
meaning or significance of these llsts, we are suggesting 
that EPA personnel describe the lists in a manner consistent 
with the following: 

"EPA's list of significant violators" is a compilation 
of regulated entities which, based on available infor
mation, .EPA believes are in violation of environmental 
laws or regulations and which EPA believes merit high 
priori~y attention. EPA'• managers use the lists to 
reflect Agency priorities for tracking their progress 
towards compliance." 

0 
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OFFICE OF ENFORCEMENT AND COMPLIANCE MONITORING 

Principal Regional Enforcement Contacts 

Region 

I 
II 
III 
IV 
v 

VI 
VII 
VIII 
IX 
x 

Name 

Paul Keough 
Doug Blazey 
Stan Laskowski 
John (Alex) Little 
Alan Levin. 
Dave Ullrich 
Dick Whittington 
William Rice 
Kerry Clough 
John Wise 
Ed Coate 

Title 

Deputy Regional Administrator 
Regional Counsel 
Deputy Regional Administrator 
Deputy Regional Administrator 
Deputy Regional Administrator 
Deputy Regional Counsel 
Regional Administrator 
Deputy Regional Administrator 
Chie'f of Staff 
Deputy Regional Administrator 
Deputy Regional Administrator 

Telephone 
Number 

223-,7210 
264-1018 
597-9812 
257-4727 
353-2000 
353-2094 
729-2600 
15.8-5495 
327-3895 
454-8153 
399-1220 

/ '""" . .::..... __: ... ; 
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EPA personnel should avoid giving the impression that . 
parties on the list necessarily have been adjudica~ed to be 
in violation or have agreed that they are in vioration of 
environmental requirements. Of course, planned or proposed 
enforcement actions or strategies •gainst specific facilities 
should not be released. 

Only lists which are comprised of those violators 
tracked in EPA's Strategic Planning and Management System 
(SPMS) should be characterized as EPA'• "official" •ignificant 
violators list. In addition, tabulations of actions taken 
against these parties should be characterized as "official" 
only if those tabulations are obtained from reports submitted 
as part of SPMS. 

If you have any questions regarding the points raised in 
this memo, please feel free to give me a call at (FTS) 382-4140. 

cc: l~~ciate Enforcement Counsel 
· OECM Office Directors 

Program Compliance Off ice Directors 



·~-· ·'·r i._--< ... J., ..... \. r 



II.C.6. 

"PERMIT COMPLIANCE SYSTEM (PCS) POLICY STATEMENT", dated October 31, 1985. 
(appendices updated March 23, 1988)" 
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UNITED STATES ENVIRONMENTAL. PROTECTION AGENCY 
WASHINGTON. D.C. 20460 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

ocr 3 1 1985 

Permit Compliance System (PCS) Policy Statement 

Lawrence J. Jensen · • ,A 
Assistant Administrator for Water (WH-556)\>• 

Regional Water Management Division Directors 
Regions I - X 

OFFICE OF 
WATER 

I am pleased to issue the attached policy statement on the 
Permit Compliance System (PCS).· This policy statement·represents 
an important step in the continuing effort to support a reliable 
and effective automated information system for the National Pollutant 
Discharge Elimination System (NPDES) program~ 

PCS -is the national data base for the NPDES program. It 
serves as the primary source of NPDES information for EPA, NPDES 
States, Congress, and the public. The use and support of PCS by 
EPA Regions and NPDES States are crucial to the effectiveness and 
proper oversight of the NPDES program. This policy statement 
establishes for EPA and NPDES States the key management practices 
and resoonsibilities central to PCS' ability to contribute to the 
overall integrity of the NPDES program and the achievement of our 
long-term environmental goals. One of the requirements is to have 

·Regions and States enter all required data into PCS by September 30, 
1986 (see Attachment l of the PCS Policy Statement). While. the aim 
of the policy is a consistent approach across Regional and State 
NPDES programs, it retains flexibility· for Regions and States to 
tailor agreements to the unique conditions of each State. 

The PCS Policy Statement is effective immediately. The Office 
of Water Enforcement and Permits will monitor implementation of the 
policy statement and issue special instructions.as necessary. 
Regional Water Management Division Directors and their State coun
terparts are responsible for ensuring that their staffs receive suf
ficient support to apply the principles of the policy to their PCS 
activities. · · 

I look forward to a strong commitment to this policy statement 
by EPA and State NPDES programs. You can be assured of my full 
support as EPA and the States move·forward with its implementation. 

Attachments 

cc: ~dministrator 
Deputy Administrator 
State Directors 
PCS Steering Committee 
PCS Users Group 
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PERMIT COMPLIANCE SYSTEM POLICY STATEMENT 
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

STATEMENT OF POLICY 

It is EPA policy that the Permit Compliance System (PCS) shall 
be the national data base for the National Pollutant Discharge 
Elimination System (NPDES) program. All EPA Regions must use PCS 
directly, and all NPDES States must either use PCS directly or 
develop and maintain an interface. 

As our primary data source, PCS will promote national consis-
·tency and uniformity in permit and compliance evaluation. To 
achieve national consistency and uniformity in the NPDES program, 
the required data in PCS must be complete and accurate. Facility, 
permits· (i.e., events and limits), measurement, inspection, com
pliance schedule, and enforcement action data are required. These 
required data elements are further defined in Attachments l and 2. 
They comprise the Water Enforcement National Data Base (WENDB) 
which has'been redefined as the core of information necessary to 
enable PCS to function as a useful operational and management tool 
and so that PCS can be used to conduct oversight of the effective
ness of the NPDES program. 

All required data for NPOES and non-NPOES States must be 
entered into PCS by September 30, 1986 and maintained regularly 
thereafter. This will require Regions and States to start entering 
data as early as possible, and not wait until late FY 1986. 

By the end of FY 1986, direct users of PCS shall establish, 
with Office of Water Enforcement and Permits (OWEP) assistance, 
a Quality Assurance program for data in PCS. The program shall 
define: 

0 monthly measurement of the level of data entered: 

0 appropriate time frames to ensure that data are entered 
in PCS in a timely manner: and 

0 nationally consistent standards of known data quality 
based on proven statistical methods of quality assurance. 
PCS Quality Assurance shall address the completeness (for 
assurance of full data entry) and accuracy of the data 
entered into PC~. · 

Adoption of PCS by States should be formalized in each 
State's Sl06 ·Prqgram Plan, State/EPA Agreement, or in a separate 
agreement. each plan should clearly define EPA's and the NPDES 
State's responsibilities regarding PCS. The Key Management 
Practices in this Policy Statement should be incorporated into 
the S 106 Program Plan •. 
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BACKGROUND 

When the PCS Steering Committee met in March 1985, EPA 
Regional representatives stressed the essential need for a positive 
statement from EPA Headquarters management to Regional and State 
management specifically requiring the support and use of PCS. 
Lack of such support may result in an incomplete and unreliable 
data base. With sufficient EPA Headquarters, Regional, and State 
support, however, PCS will come to serve several major purposes 
for the NPDES program: 

0 PCS will provide the overall inventory for the NPDES program. 

0 PCS will· provide data .:for -responding to Congress. and the 
public on the overall status of the NPOES program. As 
such, it will serve as a valuable tool for evaluating the 
effectiveness of the program and the need for any major 
policy changes. 

0 PCS will encourage a proper EPA/State oversight role by iden
tifying all major permittee violators. 

0 PCS will offer all levels of government an operational and 
management tool for tracking permit issuance, compliance, 
and enforcement actions. 

This PCS Policy Statement is a result of the Steering Committee 
meeting. It is a clear message to Regional and State management 
that PCS is the primary source of NPDES information, and as 
such, it is to be supported wholeheartedly by all users of PCS. 

The PCS Steering Committee meeting also resulted in a 
redefinition of WENDB and ratification thereof. WENDB is .the 
minimum standard of data entry which will allow PCS to function 
as a useful operational and managemen't tool (see Attachments l 
and 2). EPA Regions agreed that· all WENDS elements will be 
entered into PCS by September 30, 1986, and maintained regularly 
thereafter. · 

Once the required data are entered into and regularly main
tained in PCS, PCS will assist permits and compliance personnel 
in many of their operational and management responsibilities. 
PCS will greatly reduce reporting burdens for such activities 
as the Strategic. Planning and Management System (SPMS), and it 
will reduce efforts needed for effective compliance tracking at 
·both Regional and· State levels. Also, substantial automation of 
the Quarterly Noncompliance Report (ONCR) will save time and 
resources. 
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IMPLEMENTATION STRATEGY 

Key Management Practices 

To effectively implement and uphold this PCS Policy Statement 
and enhance PCS' capabilities, there are certain key management 
practices that must be implemented: 

0 The following milestones have been established to facilitate 
the entry of all reauired data by the end of FY 1986: 

All required National Municipal Policy (NMP) data must be 
entered into PCS by October 31, 1985 (See Attachment 1). 

All required data for non-NPDES States must be entered 
into PCS by March 31, 1986. 

0 NPDES permits shall be enforceable and tracked for compli
ance using PCS. The Office of Water Enforcement and 
Permits (OWEP) recognizes there may be situations where· . 
permit limits and monitoring conditions are not initially 
compatible with PCS data entry and tracking. In these 
cases,· Regions should ensure that appropriate steps are. 
taken by the permit writer to identify difficult permits 
to the PCS coder, and to mutually resolve any coding 
issues. The Regions should work closely with their NPDES 
States using PCS, to address similar data entry problems 
with State-issued NPDES permits. 

0 WENDB is the minimum standard of data entry for PCS (see 
the attached lists of data requirements). If States and 
Regions wish to enter NPDES data beyond what has been required, 
they may do so. For example, if States want to enter 
Discharge Monitoring Report (DMR) data for minor facilities, 
the option is available in PCS and the States' may use.it 
as their resources allow. EPA will ensure that sufficient 
computer space is available for the currently projected 
use of PCS. 

0 All DMRs submitted to EPA Regional Offices (including DMRs 
submitted by NPDES States for EPA entry into PCS) must be 
preprinted using the Office of Management and Budget COMB) 
approved OHR form. NPDES States directly using PCS are 
not required to use the OMS-approved form1 however, its 
use is strongly encouraged. With the continuing demand 
for more complete information and ~ith stable, if not 
diminishirig, data entry resources, it is to EPA's and 
NPDES States' benefit to preprint DMRs. The use of pre
printed DMRs will greatly reduce PCS' data entry burden, 
making available resources to be used in other areas 
(e.g., PCS quality assurance, data entry for other PCS 
records,· etc. ) • 

,.'1,· -· ,.,...----· ·-·-
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0 The frequency with which DMRs are submitted to the EPA or 
NPDES State is important for ensuring timely entry of 
data into PCS and timely review of permittee's compliance 
status. Quarterly, semi-annual, or annual submission of 
DMRS creates a major data entry burden and impedes the 
compliance evaluation process. As a result,·the useful
ness of DMR data for compliance evaluation decreases· 
substantially. Monthly submittal of DMRs alleviates this 
problem :-and -enhances PCS' effectiveness -significantly. It 
is recommended that monthly submittal of OMRs be incorpo
rated into major permits as they are reissued. With approx-

. imately 20 percent of the permits reissued each year, it 
will take five years to complete the transition to monthly 
submittal for al.l major permittees. 

0 E~A Regions should coordinate with their respective States 
to develop strategies that describe each State's plans to 
either use PCS directly or develop an interface. These 
strategies should include the rationale for selecting one 
of. these methods of data entry into PCS, an outline of all 
requirements necessary for implementing the selected 
method, the mechanisms to be used to supply sufficient 
resources·., and a schedule for attainment not to· exceed . 
September 30, 1986. If a State is a current user of PCS 
via one of these methods, the strategy should describe its 
needs for enhancing its PCS usage or improving its PCS 
interface, the mechanisms to be. used to/supply sufficient 
resources, and a schedule for attainment not to exc~ed 
September 30, 1986. 

0 When writing or revising a Memorandum of Agreement (MOA), 
the Region and State should specify the State's intent to 
use or interface with PCS. The MOA should address the 
rationale for selecting one of these selected methods of 
data entry into PCS, an outline of all requirements neces
sary for implementing the selected method, the mechanisms 
to be used to supply sufficient resources, and a schedule 
for attainment. 

Responsibilities 

Office of Water Enforcement and Permits: It is OWEP's full 
responsibi!i ty to maintain the structure (i.e.,. the computer 
software) of PCS and to ·operate the system •. OWEP will continue 
to support time-sharing funds needs, training., and the necessary 
resources to continue the operation of PCS. OWEP will work with 

·the EPA Regi~ns ~nd ~PDES States to continually evaluate and 
improve, where feasible, the system's software, time-share funding, 
operation, and maintenance. OWEP will maintain a Steering Commit
tee and User Group, organize the national meetings, and work 
closely with the Regional and State representatives on major 
.decisions related to PCS. 

OWEP wil.l oversee the Regions' and States' progress in 
fulfilling this policy statement by assessing the quantity of 
data entered each quarter. 
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EPA Reaions and NPDES States: It is the EPA Regions' and 
NPDES States' full responsibility to maintain the infrastructure 
of PCS by accurately enterinq data in a timely manner. Also, EPA 
Regions and NPDES States are responsible for participating in PCS 
Workgroups and contributing to improvements to PCS. 

Three National PCS meetings are held each year, one for the 
Steering Committee and two for the PCS Users Group. EPA Regions 
are expected to attend all three meetings. NPDES States directly 
using PCS are invited to attend the State portions of these 
meetings. More meetings may be scheduled during ~he year if 
necessary. 

Since consistent and objective compliance tracking is a 
central component of an effective and credible enforcement program, 
NPDES States are strongly urged to use PCS directly. We realize, 
however, .that there may be some cases where NPDES States cannot 
use PCS directly. In these instances, in accordance with §123.41 
of the regulations, EPA requests from the States all required 
information (as indicated in the attachments) fpr entry into PCS. 
This can be achieved one_ of two ways: 

0 A State Automated Data Processing (ADP) interface can be 
developed. It is the EPA Region's responsibility to work 
with the NPDES State to develop an effective State ADP 
interface. The State, however, should take the lead in 
developing the interface and work closely with the Region 
to ensure the interface is effective. It should be realized 
that system interfaces are often troublesome and unwieldy: 
they are often ineffective and limit the States' flexibility 
to change their systems quickly to meet management needs. 
In the event a State ADP interface is developed, there 
must be formal agreement that the State will operate the 
interface, maintain the interface software, and be fully 
responsible for making any changes to the interface based 
on changes made to its automated data base.· This will 
ensure that the NPDES State will be held responsible for 
system compatibility. If the State does not accept full 
responsibility with system compatibility, then changes 
must not be made to the State system without the prior 
knowledge of EPA. The State is responsible for ensuring 
that the data are transferred to PCS in a timely manner, 
accurately, and completely. Interfaces must be developed 
and maintained so that they operate with maximum eff (ciency 
all of the time. · 

0 OWEP recognizes that FY 1986 will be a transition year for 
PCS. NPDES States will begin using PCS or will develop 
interfac~s. In the event that neither of these alternatives 
is accomplished by the.end of FY 1986, in accordance with 
the FY 1986.Guidance for the Oversight of NPDES Programs,· 
the State will be responsible f6r submitting all required 
information.(as indicated in. the attachments) in hard 
copy format. ·The data must be submitted either already 
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coded onto PCS coding sheets or in a format that can be 
readily transferred onto ?CS coding sheets. Also, the data 
must be submitted at regular intervals to ensure ti~ely 
entry into PCS. Once the data are received by EPA, it is the 
EPA Region's responsibility to enter the.data into PCS in a 
timely manner. 

0 §106 grant funds may be used for interface software develop
ment. However, they cannot be used for maintenance of the 
interface software for State-initiated changes to a State 
ADP system or for the operation and maintenance of a sepatate 
State ADP .,system. 

0 §106 grant funds may be used for State data entry if and 
only if the State uses PCS directly or the State provides 
data to PCS via an interface that meets the standards of 
this policy. · 

0 If requested by a State, EPA will agree to pay for its 
time-sharing costs to implement this policy, within given 
resources. 

0 Headquarters will continue to pursue alternative methods of 
reducing the data entry burden on Regions and States. ! 

Water 



ATTACHMENT 1 

REQUIRED DATA TO BE ENTERED INTO PCS 

Information Typel Majors .Minor 92-SOOs Other Minors 

Permit Facility Data x x x 

Penni t Event Data x x x 

Inspection Data x x x 

Parameter Limits and x 
Pipe Schedule Data 

Compliance Schedule x x 
Data 

DMR Measurement Data x 

Significant Noncompliance x 
Flag 

Enforcement Action Data x 
(Enforcement Action Data, 
Compliance Schedule Data, 
and Interim Limits Data 
from all active formal 
enforcement actions) 

Enforcement Action Data x 
(Type Action, ENAC: 
Issue Date, ENOT: and 
Date Compliance_Required, 
ERDT: from all active 
formal enforcement 
actions) 

Pretreatment Approva12 x x x 

National Municipal Policy x x x 
Data3 

. lFor ~ach of the categories listed in this chart, the Information 
Type is the set of core data elements listed in Attachment 2. 

2pretreatment Program Required Indicator, PRET: one data element •. 

3All required data as described in May 16, 1985 memorandum on 
National Municipal Policy Tracking in PCS. This includes 
p·acility User Data Element 6 (RDF6), Compliance Schedule and 
Enforcement Action information. 

.;::-;c·-._ 
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ATTACHMENT 2 

WATER ENFORCEMENT NATIONAL DATA BASE (WENDB) ELEMENTS 

Data Element Name 

COMMON KEY 

NPDES Number 

COMPLIANCE SCHEDULE RECORD 

Compliance Schedule Number 
Data Source Code 
Compliance Actual Date 
Compliance Report Received Date 
Compliance Schedule Date 
Compliance Schedule Event Code 

.COMPLIANCE VIOLATION RECORD 

*Compliance Violation Date 
*Violation Compliance Event Code 
*Compliance Violation Code 
*Significant Non-Compliance Code 

(Compliance) 
*Significant Non-Compliance Date 

(Compliance) 
*Violation Compliance Schedule 

Number 
*Violation Data Sou~ce Code 

ENFORCEMENT ACTION RECORD 

Enforcement Action Response 
Achieved Date 

Enforcement Action Comment Line 
Enforcement Action Comment Line 
Enforcement Action Comment Line 
Enforcement Action Canment Line 
Enforcement Action Comment Line 
Enforcement Action Compliance 
Viola ti on Code 

Enforcement Action Compliance 
Violation Date 

Enforcement Action Mod~ f ica ti on 
Number 

Enforcement Action Code 
Enforcement Act_ion Date 
Enforcement Action Status Code 
En fore emen t Action Response 

Due Date 
Enforcement Action Status Date 
Eo fo rcemen t Action Season Number 
Enforcement Action Source Code 
Enforcement Action Di.scharge 

Number 

* Qsuaiiy generated by PCS~ can 

1 
2 
3 
4 
5 

be 

Acronym 

NPID 

CSCH 
DSCD 
DTAC 
DTRC 
DTSC 
EVNT 

CVDT 
CVEV 
CVIO 
SNCC 

·sNDC 

VCSN 

VOCD 

EADR 

ECMl 
ECM2 
ECM3 
ECM4 
ECMS 
ECVC 

ECVD 

EMOD 

ENAC 
ENDT 
ENST 
ERDT 

ESOT 
ESEA 
EVCD 

. Evos· 

manually entered. 



Data Element Name 

WENDB ELEMENTS 
(Continued) 

Enforcement Action Event Code 
Enforcement Action Limit Type-
Alphabetic 

Enforcement Action Monitoring Date 
Enforcement Action Monitoring Location 
Enforcement Action STORET Parameter 

Code 
Enforcement Action Discharge Designator 
Enforcement Action Compliance Schedule 
Enforcement Action Violation Type 

EVIDENTIARY HEARING RECORD 

:Evidentiary Hearing Event Date 
Evidentiary Hearing Event Code 

INSPECTION RECORD 

Inspection Date 
Inspector Code 
Inspection Type 

MEASUREMENT VIOLATION RECORD 

Measurement Concentration Average 
Measurement Concentration Minimum 
Measurement Concentration Maximum 
Measurement Quantity Average 
Measurement Quantity Maximum 
Violation Date (Measurement) 
No Discharge Indicator 

*Significant Non-Compliance Code 
(Measurement) 

*Significant Non-Compliance Date 
(Measurement) 

Violation Measurement Designator 
Measurement Discharge Number 
Violation Monitoring Location 
Violation STORET Parameter 

.PARAMETER LIMITS RECORD 

Change of Limit Status 
Contested Parameter Indicator 
Modification Period End Date 
Modification Period Start Date 
Cone en tra ti on Average Limit 
Concentration Minimum Limit 
Concentration Maximum Limit 
Concentration Unit Code· 
Quantity Average Limit 

Acronym 

EVEV 
EVLM 

EVMD 
EVML 
EVPR 

EVRD 
EVSN 
EVTP 

EHDT 
EHEV 

DTIN 
INSP 
TYPI 

MCAV 
MCMN 
MCMX 
MQAV 
MQMX 
MVDT 
NODI 
SNCE 

SNDE 

VDRD 
VDSC 
VMLO 
VPRM 

COLS 
CONP 
ELED 
ELSD 
LCAV 
LCMN 
LCMX 
LCUC. 
LQAV. 

C .. · "'/'"'· t 
L-. i 



· Data Element Name 

Quantity Maximum Limit 
Quantity Unit Code 
Limit Type - Alphabetic 
Monitoring Location 
Modification Number 
Limit Discharge Number 
Limit Report Designator 
STORET Parameter Code 
Season Number 
Statistical Base Code 

PERMIT EVENT RECORD 

WENDB ELEMENTS 
(Continued) 

·Permit Tracking Actual Date 
Permit Tracking Event Code 

PERMIT FACILITY RECORD 

River. Basin 
City Code 
County Code 
Type Permit Issued - EPA/State 
Federal Grant Indicator 
Final Limits Indicator 

. Average Design Flow 
Facility Name Long 
Facility Inactive Code 
Major Discharge Indicator (Entered 

by EPA Headquarters) 
Pretreatment Program Required 

Indicator 
SIC Code 
Type Ownership 
Na.tional Municipal Pol icy 
Tracking Indicator 

Significant Noncanpliance Flag for 
P.L. 92-500 Minor Facilities 

PIPE SCHEDULE RECORD 

· Report Designator 
Discharge Number 
Final Limits End Date 
Final Limits Start Date 
Interim Limits End Date 
Interim Limits Start Date 
Initial Limits End Date 
Initial Limits Start Date 
Number of Units in Report Period 
Number of Units in Submission Period 

EPA 
Number of Units in Submission Period 

""- ,;;-. ~- state 
. , ,· 

Acronym 

LQMX 
LQUC 
LTYP 
MLOC 
MOON 
PLDS 
PLRD 
PRAM 
SEAN 
STAT. 

PTAC 
PTEV 

BAS6 
CITY 
CNTY 
EPST 
FDGR 
FLIM 
FLOW 
FNML 
IACC. 
MADI 

PRET 

SIC2 
TYPO 
RDF6 

(To Be Created) 

ORIO 
DSCH 
FLED 
FLSD 
MLED 
MLSD 
ILED 
ILSD 
NRPU 

. NSUN 

NSUS 



Data Element Name 

Pipe Inactive Code 
Report Uni ts 
Initial Report Date 

WENDB ELEMENTS 
(Continued) 

Initial Submission Date - State 
Initial Submission Date - EPA 
Submission Unit - EPA 
Submission Unit - State 

Acronym 

PIAC 
REUN 
STRP 
STSS 
STSU 
SUUN 
suus 

NOTE: Additional data elements subject to approval: 

Total: 

Frequency of Analysis 
Sample Type 
Compliance S.chedule File Number 
Enforcement Action File Number 
Permit Limits File Number 
Inspection Comments (First 
Three Characters for the 
Number of Industrial Users 
Inspected) 

Facility Inactive Date 
Reissuance Control Indicator 
Pipe Inactive Date 

plus additional data elements: 
111 

+ 9 
120 New total: 

FRAN 
SAMP 
CSFN 
ERFN 
LSFN 
ICOM 

IADD 
RCIN 
PIOT 

WENDB elements 
data elements 

WENDB elements 
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·UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. D.C. Z04IO 

·.'.1 

MM 2 3 1988 

~EMORANDUM 

SUBJECT: Update Of PCS Policy Statement/WENDS Data Elements 

FROM: J. William Jordan, Director ~~~ 
Enforcement Division (EN-338) ~~ 

TO: Regional Water Management Division Directors 

OlllllCI 011 
WATI,. 

Since the Permit compliance system (PCS) Policy Statement was 
issued by Assistant Administrator Larry Jensen on October 31, 1985, 
additional Water Enforcement National Data Base (WENDB) data 
elements have been added to track key pretreatment (Pretreatment 
Permits and Enforcement Tracking System - PPETS) and administrative 
penalty order activities. Only three of the administrative penalty_ 
WENDB data elements listed in my previous memorandum on administrative 
penalty tracking are currently included. In each case we established 
task forces of EPA and, in the case of PPETS, State representative~ 
to develop several options for new WENDB data elements. Regional 
(and State for PPETS) comments were received on numerous occasions 
before developing final iists. 

Attached is an addendum to the PCS Policy Statement which 
includes these new WENDS data elements (i.e., hose data elements 
that are required to be entered into PCS). Th~ PPETS WENDS elements 
are required for both EPA and NPDES states. Administrative penalty 
order elements are required only fo.r EPA actions. If new WENDS data 
elements are needed for new initiatives, EPA Regions and the States 
will be asked to participate in determining appropriate WENDS 
elements. After this process, updated WENDS lists will again be· 
forwarded to you. 

Please make sure your States receive a copy of this memorandum. 
call me (FTS-475-8304) or Roger Hartung, Acting Chief compliance 
Information and Evaluation Branch (FTS-475-8313) if there are 
questions. Questions on WENDS elements can be directed to Dela Nq 
CFTS-475-8323) on Roger's staff. 

Attachment 

cc·: Jim E1der 
Glenn Unterberger 
Martha Prothro 
Regional compliance Branch Chiefs 
Regional PCS Contacts 
Regional Pretreatment Coord~nators 

,___. 

/.--- ' . 
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'PPENDIX B 

REQOIREO DATA TO BE ENTERED INTO PCS 

~nformattort Typel 
.#. 

Permit Facility Data 

Permit Event Data 

Inspection Data 

Parameter Limits and 
Pipe Schedule Data 

Significant Compliance Data 

Com~li4nce Schedule Oata 

DMR Measurement Data 

Enforcement Action Data 
(Enforcement Action Data, 
compliance Schedule Data, 
and Interim Limits Data 
from all active formal 
enforcement actions and 
Enforcement Action Data 
for all active informal 
enforcement actions) 

~nf6rcement Action Data 
from all active informal 
and formal enforcement 
actions 

Pretreatment Approval2 

National Municipal Policy 
oata3 . 

Single Event Violation 
Data 

Pretreatment Compliance 
Inspection (PCI)/Audit 

Majors 

x 

x 

x 

x 

x 

x 

x 

x 

x 

x 

x 

Minor4 Other4 
95-SOO's Minor 

}( x 

x x 

x x 

x 

x 

x4 x4 

x x 

?retreatment Performance X x4 x4 
summary 

For. each of the cateaories listed in this chart, the Infor~ation Tvoe 
is the set of core date elements listed in Attachment II. 
Pretreatment Program Required Indicator, ?RET; one data element • 
~11 reauired data as. described in ~ay 16, ·1985 memorandum on National 
Municioal Policy Tracking in PCS. This includes NPFF, NPSC, NPSQ, 
Poc2·, compliance Schedule and Enforcement 'ction Information. 
The.-following information types are only for mi.nor POTWs which are 
pretreatment control authorities: pretreatment aporoval, sinale event 
violation data, pretreatment compliance inspection (PCI)/audit, and 
pretreatment performance summary. 

,. -- ~:· 
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APPENDIX € · 
WATER E~CEMENT NA'nONAL DATA BASE (wmDB) EI.EMENrS 

CC'ffo!ON KEY 

NPDES.NUI'lt>er 

I:1ata Element Name 

CCMPLIANCE SCHEDULE RECORD 

Canpliance Schedule Actual Oate 
Canpliance Schedule Date 
Canpliance schedule event Code 
Canpliance Schedule File Number 
Canpliance Schedule Nunt>er 
Canpliance Schedule Report Received Date 
Compliance schedule Oser Data Element2 
Data source code 

COMPLIANCE VIOLATION PECOROl 

Canpliance Schedule Violation Code 
Canpliance Schedule Violation Date 
Compliance· Schedule Violation Event Code 
CanPliance Violation Canpliance Schedule Nuniler 
Compliance schedule Violation Data source Code 
~NCR Compliance Schedule Violation Detection COde 
QNCR Comcliance Schedule Violation Detection Date 
QNCR Compliance Schedule Violation Resolution Code 
QNCR canpliance Schedule.Violation Resolution Date 

ENFORCEMEm' ACTION RECORD 

Acronym 

NPID 

OT,_C 
OTSC 
EVNT 
CSFN 
CSCH 
OTRC 
RDC2 
OSCO 

CVIO 
Cvr:Jr 
CVEV 

· VCSN 
VDCD 
SNCC 
SNDC 
SRCC 
SRDC 

Enforcement Action Code (includes administrative penalty orders)2 ENAC 
Enforcement Action canment ECMT 
Enforcement Action Canpliance Schedule Violation Code ECVC 
Enforcement Action Canpliance Schedule NWID!r E.'VSN 
Enforcement Action Canpliance SChedule Violation Date ECVD 
Enforcement Action Data SOUrce COde E.'VCD 
Enforcement Act ion Date ENDT 

NOI'E: see last page for listing of footnotes 
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Data Element Name 

APPENDIX C 

WENDB ELEMENTS 

Enforcement Action Discharge Number 
Enforcetr1ent Action EVent Code 
Enforcement Action File Nurrt>er 
Enforcement Action Li~it Type-Alphabetic 
Enforcement Action Modification Nurrt>er 
Enforcement Action Monitoring Date 
Enforcement Action Monitoring Location 
Enforcement Action Parameter Code 
Enforcement Action Report Designator 
Enforcement Action Response oue Date 
Enforcement Action Season Nuntier 
Enforcement Action Staeus Code 
Enforcement Action Status Date 
Enforcement Action Violation Type 
Enforcement Action Code - Violation Key3 
Enforcement Action Date - Violation Key3 · 
Enforcement Action Type Order !ssued EPA/State Violation Keyl 
Enforcement Action Single Event Violation Code3 
Enforcement Action Single Event Violation Date3 
Enforcement Action Type Order !ssued EPA/State3 

EVIDEm'IARY HEARING RECORD 

·Evidentiary Hearifl9 Event Code4 
Evidentiary Hearing Event Date 

INSPECTION RECORD 

Inspection Date 
!nspector Code 
Inspection Type 
!nspection camnents (First three characters for 

Industrial User pretreatmen~ inspections) 

lOTE: See last page for listing of footnotes 
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Acronym 

EVOS 
~ 
ERFN 
EVLM 
Ez.1)0 
EVMO 
EVML 
F.VPR 
~ 
ERI:1r 
ESEA 
ENST 
ESDT 
!VTP 
EI<AC 
EI<DT 
EI<TP 
ESVC 
ESVD 
EATP 

EHEV 
EHD'l' 

OTIN 
· INSP 
T!PI 
ICDM 



APPENDIX C 

WENDB ELF.MEm'S 

·' 
Data iiement Name 

~W\.'P.E!'1ENT VIOLATION RECORD 

~asurement/Violation concentration Average 
!'teasurement/Violation Concentration Minirrum 
~easurement/Violation Concentration Maximum 
~asurement/Violation Ouantity Average 
!'teaSurement/Violation Quantity Maxinum 
Measurement/Violation Discharge Number 
Measurement/Violation Monitoring Location 
Measurement/Violation Monitoring Period End Date 
Measurement/Violation Parameter 
Measurement/Violation Report Designator 
No Discharge Indicator 
ONCR Measurement Violation Detection Codel 
QNCR Measurement Violation Detection oatel 
QNCR Measurement Violation Resolution Codel 
QNCR Measurement Violation Resolution Datel 

PAAAMETER LIMITS RECORD 

· · ange of r.imi t Status 

•

centration Average Limit 
centration Maximum Limit 
centration Minimum r.imit 

Concentration·unit Code 
contested Parameter Indicator 
r.imit Discharge Nuni:>er 
r.imit File Nurreer 
r.imit Report Designator 
Limit Type - Alphabetic 
Modification Nunt>er 
Modification Period End Data 
Modification Period Start Date 
Monitoring Location 
Parameter Code 
Quantity Average Limit 
Quantity MaxiltlJJll Limit 
Quantity Unit COde 
season NUJ1'be r 
Statistical Base COde 

NOI'E: See last page for listing of footnotes 
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~cronym 

MCAV 
t1~ 

~MX 
PIQAV 
MQMX 
VDSC 
VMLO 
MWl' 
VPRM 
VDRD 
NODI 
SNCE 
SNDE 
SRCE 
SRDE 

cots 
LCAV 
LCMX 
L01N 
LCOC 
<DNP 
p~ 

PLFN 
PI.RD 
LTYP 
P()DN 

EI.ED 
ELSD 
MLOC 
PRAM 
IIJAV 
~MX 
u;JUC 
SEAN 
fl!AT 

.,--· ( ---, i • ·, 
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APPENDIX C 

WENOe ELEMENTS 

f'?r IT EVEN1' REeoRD 

~emit Trackina Actual Date 
Permit Tracking Event Code5 

PE?~IT FACILITY RECORD 

Average Design Fla-r 
City Code 
county Code 
Facility Inactive Code 
Facility Inactive oate 
Facility Name Long 
Federal Grant Indicator 
Final Limits Indicator 
Major Discharqe Indicator {Entered by EPA Headcuarters) 
NMP Final Sd1edule6 
NMP Financial Status6 
NMP Schedule Quarter6 
Pretreatment Proaram Reauired Indicator 
ONCR Stcatus Code; Current Year {Manual)7 
Reissuance control Indicator 
River Basin (first four.characters) 
S~ Code 
Type of Permit Issued ~ EPA/State 
Type of OWnership 

PIPE SCHEDULE RECORD 

Oisc~arge Nwreer 
Final Limits End Date 

.Final Limits Start Date 
Initial Limits End Date 
Initial Limits Start Date 
Initial Report Date 
Initial sutmission Date - EPA 
Initial submission Date - State 
Interim Limits End oate 
Interim Limits Start Date 

. Nunt>er of Onits in Reporting Period 
Number of Units in Sutmission Period - EPA 
Nuneer of Units in Sutmission Period - State 

NOI'E: . see last page for ltstina of footnotes 
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PTAC 
Pl'EV 

Ft.CW 
crn 
CN'lY 
IACC 
I~DT 
FNML 
FOGR 
Ft.IM 
MADI 
NPSC 
NPFP' 
NPSQ 
PRE'!' 
CYM.S 
RCIN 
BAS6 
SIC2 
FPS'? 
TYPO 

OSOi 
FLED 
FI.SD 
ILED 
It.sD 
S'l'RP 
STSU 
STSS 
MI.ED 
MLSD 
NRPU 
NSUN 
NSUS 



Data Element Name 

PIPE SCHEDULE RECORD (continued) 

Pipe Inactive Code 
Pipe Inactive Date 
Peport Designator · 
Reporting Units 
Sut:mission Unit - EP~ 
Sut:mission Dnit - State 

APPFNDIX C 

WENDB ELEMENTS 

SINGLE EVENT VIOLATIONS DATA ELEHENTS3 

Single EVent Violation Code 
Single EVent Violation Date 
QNCR Single Event Violation RNC Detection Code 

· QNCR Sinale Event Violation RNC Detection Date 
QNcR Single Event Violation RNC Resolution Code 
QNCR Single Event Violation RNC Resolution Date 

PRE'I'REA™ENT PERMITS ANO ENFORCEMENT TRACKING SYSTEM (PPETS) 

SOURCE - PRETREA™ENT caotPLIANCE INSPECTION (PCI)/AUDIT 

Acronym 

PIAC 
PirJI' 
DFID 
RENU 
SUUN 
suus 

SVCD 
SVOT 
SNCS 
SNDS 
SRCS 
SlmS 

\doption of Technically-based tocal Limits ADLL 
~ategorical Industrial Users CIUS 
'fechnical Evaluation for Local Limits EVLL 
SIUS in SNC with Self-Monitoring K5NC 
Significant Industrial Users Without Control Mechanisms NOCM 
SIUS Not Inspected or ~led NOIN 
SIUS in SNC with Pretreatment Standards or Reporting PSNC 
Date Permit was Modified to Reauire Pretreatment I~lementation Pl'IM 
Significant Industrial users - SIUS 
SIUS in SNC with Self-Monitoring and Not Inspected or Sampled SNIN 
PCI/Audit Date rJl'IA 

SOURCE - PRETREATMENT PERFORMANCE smicMARY 

Formal Enforcement Actions Excluding civil and Criminal 
Judicial Suits 

Industrial Users Pran Which Penalties Have Been Collected 
Civil or Criminal suits Piled Against SIUS 
SIUS in SNC with Pretreatment Canpliance Scheduled 
SIUS with Significant Violations Published in Nerwspaper 
Pretreatment Performance sunrnary Start Date 
Pretreatment Perf orinaneie sumrrary End Date 

NOI'E: See last page for listing of footnotes. 
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FENF 
IUPN 
JUDI 
SSNC · 
SVPU 
PSSD 
PSED 

,..--·· ,-·· .. 
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Listina of Footnotes 

l. These data e!enents are autanatically generated by l?CS unless the user wishes·tc 
enter them manually. 

2. This data element is reauired for both informal and forT"al enforcement action coc~s 
(when applicable). This includes administrative penalty orders. 

3. These data elements were added at the reauest of the PCS steerina Camtittee at the 
1986 meeting. -

4. There are seven (7) rs:ruired evidentiary hearinc:: event codes (when applic~le). 
They are as follows: 

01099 Date Granted 
06099 Date Hearing Scheduled 
07099 Date Reauested 
08099 Date settled 
09099 Date Denied 

10099 Date ALJ Decision Rendered 
11099 Date Appealed to Administrator 

(EPA issued permits only) 

s. There are thirteen (13) rEqUired oermit event codes {when applicable.) 
They are as follows: 

Pl099 Application Peceived 
P3099 Draft Permit/Public Notice 
P4099 Permit Issued 
P5099 Permit Expired 

P6599 Reopener 
P7099 Stays 
P7l99 301 {c) Variance 
P7299 301 {g) Variance 

P7499 301 (k) variance 
P7599 316 (a) variance 
P7699 316 (b) variance · • 
P7799 Fundamental Dif fere'4 

Factors Variance 
30099 Permit MOdified 

6. These data elerrents are previously ~proved National Mur ;ipal POlicy (NMP) 
data elerrents. 

7. REOUired for P.L. 92-500 minors. 

- 6 -
·, 
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"GUIDANCE FOR PREPARATION OF QUARTERLY AND SEMI-ANNUAL NONCOMPLIANCE 
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MEMORANDUM 

S:JB~ECT: 

UNITED STATES ENVIRONMENTAL. PROTECTION AGENCY 
WASHINGTON. D.C. 2.0460 

MAR 1 3 1986 OFFICE OF 
WATER 

Transmittal of the Final Quarterly Noncompliance Re~ort 
(Gu.idance 
K-t.JIQ~ t+-""'-n~ 

FROM: 

TO: 

Rebecca w. Hanmer, Director 
Office of Water Enforcement and Permits ("EN-335) 

Water Management Division Directors 
Regions I - X. 

The Quarterly Noncompliance Report (QNCR) Guidance is attached 
(Attachment A) in final form reflecting comments on the draft. As 
you know, w~ held three national training sessions to acquaint the 
QNCR preparers with the new requlatory reouirements and elicit 
additional questions not answered by the draft QNCR Guidance. The 
major change from the draft is the resolution of permit effluent 
violations. Permit effluent violations were resolved in the draft 
QNCR Guidance when a facility no longer met the pattern of 
noncompliance criteria for reportable effluent violations. These 
criteria were two monthly Technical Review Criteria (TRC) violations 
or four chronic violations in the two quarter period covered by the 
QNCR. Therefore, a permittee would have to experience fewer violations 
than two TRC or four chronic violations in the two quarters to be 
reported as resolved on the ONCR. The final guidance also now resolves 
these violations, for both ONCR and significant noncompliance (SNC) 
purposes, when a facility achieves one quarter of absolute compliance 
with the monthly average limitations. 

The other issue which was resolved by your comments was the 
t~acking of permit effluent measurements in the absence of interim 
limits in an enforcement order. The majority of comments were in 
favor of the draft guidance on.this issue - that continuing permit 
violations not be reported on the QNCR, but tracked outside of the 
QNCR for escalation of enforcement when necessary. The final 
guidance remains unaltered on this issue. 

In addition to the change mentioned above, several wording 
chanqes have been.made in the final version based on comments received 
at the traininq sessions. The majo~ comments and questions have been 
compiled into a "ouestion and answer" format to be seni as a follow
up to the training. These questi~ns and answers reflect a wide range 
of subjects indicatinq a great deal of careful thought by Regional 
staff. 

~· ... ~ 
f,,--i 1 · .-(• 
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One expected important result of the QNCR Guidance -and our 
revised definition of SNC is an increase in the level of SNC 
(expressed as a percent of major permittees). The Office of 
~nforcement and Compliance Monitoring (OECM) hus been informed of 
this increase and will be taking this into consideration when 
evaluating Regional performance. In addition, sample introductions 
to the QNCR have been drafted (see Att~chment B for QNCRs generated 
automatically through the Permit Compliance System and 
A~tach~ent C for manually prepared QNCRs) to accompany reports 
sent out under the Freedom of Information Act; these introductions 
will inform th·e public of the changes in the regulation and 
indicate that even though our definition of SNC is more stringent 
than it had been in the past, it does not include all instances 
of noncompliance listed on the ONCR. 

Please call j. William Jordan (202-475-8304) or Larry Reed 
(202-475-8313) for questions, or have your staff call Sheila 
Frace (202-475-9456). 

Attachments 

.'" 
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FOREWORD 

Section 123.45 of the Code of Federal Regulations, Title 40, 

establishes the reporting requirements for quarterly, semi-annual, 

and annual noncompliance reports on facilities that are perr:iitted 

under the National Pollutant Discharge Elimination System (NPDES). 

This regulation, as published in the Federal Register on August 26, 

1985, is a revision of previous reporting requirements. This 

revision was necessary because the old regulations were found to 

be too vague. This resulted in inconsistent reporting as each 

NPDES administering agency tried to manage their program in a 

manner that was consistent with their understanding of the intent 

of the regulation. 

Quarterly Noncompliance Report 

The current regulations for -the Quarterly Noncompliance Report 

(QNCR) evolved from initial efforts by the compliance managers in 

the Regions and in States having NPDES authority to identify a 

concensus set of reporting criteria. ~hese criteria were then 

reviewed by the Compliance Task Force of the Association of State 

and Interstate Water Pollution Control Administrators. The result 

was a set of specific, quantifiable reporting criteria: violation 

of these criteria is known as Category I noncompliance. 

Since that time, EPA has identified additional violations that 

are harder to qua~tif y but are of sufficient concern to be considered 

reportable: these violations are known as Category II noncompliance. 
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The regulations currently reauire the renorting of Cateqory I 

and II noncom?liance by major permittees: these regulations differ 

most significantly from the old ones in the areas ~f effluent 

and schedule noncompliance. 

The major change in the area of effluent noncomoliance is 

the concept that an isolated, minor excursion may not be of 

sufficient concern to warrant tracking on the ONCR. Instead, 

Category I effluent noncompliance is based on specifically 

defined "patterns of noncompliance" which take into account the 

magnitude, frequency of occurrence, and duration of the violations. 

These violations are resolved through issuance of a formal 

enforcement order or by demonstrated compliance such that 

the criteria are no longer met for the "pattern of noncompliance• 

or the permi ttee has· achieved one· complete auarter of compliance. 

In contrast, the old regulations reauired that all violations 

during the auarter be reported. This reauirement would have 

resulted in such voluminous reports that it was not strictly 

adhered. to by the administering agencies (EPA or approved States). 

These violations were resolved in the past by one month of 

compliance. 

One of the major changes in the area of schedule 

noncompliance is the concept that municipalities constructing 

treatment facilities using federal grant funding should be 

reported. using the same criteria as for other municipalities 

and industries. This is·a revision of the old reauirements 

which allowed the subjective criteria of "un~cceptable progress• 

to be used for.federally funded municipalities. 
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The-other major chanae in the area of schedule noncompliance 

is the length of the schedule delays that must be reported. 

In the past, the NPDE~ administerinq agency was reauired to 

renort violations of. schedules (other than grant schedules) 

that exceeded the reportinq date of the schedule m~lestone by 

at least 30 days (qenerally 60 days from the scheduled milestone 

date). It was found, however, that it was often possible to 

.make up for delays of less than 90 days within the overall 

schedule. The new requlation reauires only the reoortino of 

schedule violations (including qrant schedule violations) that 

exceed the scheduled date by 90 davs or more. 

A summary chart of the noncompliance that must be reported 
I 

in the QNCR can be found in Appendix I of this guidance. 

Semi-annual Statistical Summary 

In addition to these chanoes, the.new requlation also 

establishes the requirements for a new report - the Semi-annual 

Statistical Summary Reoort.· This report was designed as a 

co~plement to the QNCR as an 1nc1ication of the amount of effluent 

noncompli·ance that did not meet the criteria for QNCR reportinq. 

The Semi-annual Statistical Summarv Report includes numerical 

counts of major permittees in violation of monthly average 

effluent limitations for two or more months of the si~-month 

reporting period. This criterion was chosen based on a study 

of over 2500 major nermittees in twelve states. The study 

found that only one percent of the permittees that would violate 
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their monthlv averaoe effluent limits twice in a year would not 

meet the chosen criteria of twice in six ~onths. As such, the 

chosen criteria was believed to be a rea~onable· indicator of 

the level of effluent noncomnliance - both the noncompliance 

that warrants trackino on the ONCR anrl that which does not. 

Annual Noncomoliance Renert 

The requirements ·for tl')e Annual Noncompliance Report remain 

·unchanqed in the current regulation. 

Significant Noncompliance 

Significant Noncompliance (SNC) is a subset of Reportable 

Noncompliance as defined for .the ONCR. SNC .is ~ requlatorv, 

but is defined by EPA in Part 2 of this quirlance. SNC is used 

solely for manaqement purposes and contain~ thos~ instances of 

noncomplial'lce (both Cateqory I and II) that P.PA feels merit 

special attention from NPDES admiMisterinq agencies. These 

priority violations are tracked through the StrateQic Plannino 

and ~anaqement System (SPMS) to ensure timely enforcement. 

An SNC/ONCR comparison chart can be found in Appendix I. 

Agency Enforcement 

Any violat1on or instance of noncompliance by any point 

source discharqer is suhiect to agencv enforcement a~tions~. 

This principle app.lies to all discharaers (major, minor, and 

~npermitted), and to all violations of Clean Water Act/NPDES 

requirements, regardless of whether or not the violations meet 

either the Reportable (ONCR) Noncomol iance or SNC criteria.· 
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Maier Guidance Tooics 

This guidance is beinq issued to clarify the revised 

reporting reouireme~ts and SNC. Major topics throughout the 

guidance include the followina: 

0 QNCR reportino reauirements 

- Criteria for reporting noncompliance 

0 Separate criteria for reoortina instances of noncompliance 
with permit conditions and with enforcement order 
requirements 

- These criteria are considered Category I if they are 
part of the "readily ouantifiable" criteria approved 
by the Comnliance Task Force 

These criteria are considered Category II if they are 
part of the "less readilv auantifiable" criteria later 
develooed by EPA 

- Cateqorv I versus Cateaory II does not determine priority 
for enforcement response 

- Evaluation of effluent noncompliance/compliance based on 
performance over a period of time (~attern of noncomnliance) 
rather than at a specific point in time (e.q., the last 
month of ~he auarter) 

- The capability to qenerate t~e ONCR from the national data 
base (the Permit Compliance Svstem) 

0 Significant Noncompliance 

- Subset of ONCR Category I and II noncompliance 

0 Semi-annual Statistical ~ummary Report reauirements. 

A copy of the current (reviserl and carried over) ·reoortina 

r~quirements fbllo~s. 

,,..... ,1 ' / . ..,_ , 
J ,.: ~ -
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§ 123.45 Noncompliance and Program Reporting by the Director. 

The Director shall prepare ouarterly, semi-annual, and annual 

reports as detailed below. When the State is the permit-issuinq 

authority, the State Director shall submit all r~ports reauire~ 

under this section to the Reaional Administrator, and the EPA Reqion 

in turn shall submit the State reports to EPA Hea<1auarters. When 

EPA is the oermit-issuing authority, the Reqional Administrator 

shall submit all reports reouire~ under this section to EPA 

·aeadouarters. 

(a) Quarterly reports. The Director shall suhmit quarterly 

narrative reports for major permittees as follows: 

( 1) Format. The :rei;>ort shall use the following format: 

(i) Provide a separate list of major NPDES oermittees 

which shall be subcateqorized as non-POTWs, POTWs, 

and Federal permittees. 

(ii) Alohabetize each list by permittee name. When two or 

more permi ttees have the same name, the perm_i ttee with 

the lowest permit number shall be entered first. · 

(iii) For each permittee on the list, include the followina 

information in the following order: 

(A) The name, location, and permit number. 

(8) A brief description and date of each instance of 

noncompliance for which paraoraph (~)(2) of thi~ 

section requires reporting. Each listinq shall 

inrlicate each specific provision of oaraqraph (a)(2} 

(e.g., (ii)(A) thru Ciii)(G)) _which describes th.et 

reason for reportinq the violation on th~ quarterly 

report. 
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(C) The 1ate(s), and a brief description of the 

action(s) taken by the Director to ensure 

compliance. 

(D} The status of the instance(s) of noncompliance 

and the date noncompliance was resolved. 

(E) Any details which tend to explain or mitigate the 

instance(s) of noncompliance. 

(2) Instances of noncomnliance hv maier dischargers to be 

reported. 

(i) General. Instances of noncompliance, as defined in 

paragraphs (a)(2)(ii) and (iii) of this section, by 

major discharqers shall be reported in successive 

reports,until the noncompliance is reported as resolved 

(i.e., the oermittee is no lonqer violatinq the permit 

conditions reported as noncompliance in the ONCR). 

Once an instance of noncompliance is reported as 

resolved in the QNCR, it need not appear in subseauent 

reports. 

(A) .,11 reported violations must be listed on the 

QNCR f.or the reporting period when the violation 

occurred, even if the violation is resolved during 

that reportinq period. 

( B) Al 1. nermi ttees under current enforcement or.ciet"s 

(i.e., administrative and judicial orders and 

consent decrees) for previous instances of 

noncomnliance must be listed in the ONCR until 

the orders have heen satisfied in full anci the 

permittee is in compliance with permit conditions. 

,., 7 \ '-· ... ~ 
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If the permittee is in compliance with the 

enforcement order, but has not achieved f.ull 

compliance with permit conditions, the compliance 

status shall be renorted as "resolved oendino," 

but the permittee will continue to be listed on 

the ONCR. 

(ii) Cateoory I noncompliance. The following instances of 

noncomoliance by major discharqers are Cateqorv I 

noncompliance: 

(A) Violations of conditions in enforcement 

orders except compliance schedules and reports. 

(B) Violations of. compliance -.schedule milestones 

for startinq construction, completino constructio• 

and attainino final comcliance by 90 days or more 

from the date of the milestone specified in an 

enforcement order or a oermit. 

(C) Violations of permit effluent lit11its that exceed 

the Appendix A "Criteria for Noncompliance Reportin9 

in the NPD£S Program". 

[D) Failure to provide a comoliance schedule report for 

final compliance or a monitorino report. This 

applies when the permittee has failed to submit· 

a final compliance schedule prooress renort, 

pretreatment report, or a Discharge Monitorinq 

Report within 30 <1avs from the due date specifieo 

in an enforcement order or a permit. 
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(iii) Cateoorv II noncomoliance. C.ateqorv II noncompliance 

includes violations of ?ermit conditions which the 

Agency believes to be of substantiAl concern and may 

not meet the Cateaory I criteria. The f.ollowing are 

instances of. noncomoliance which must he reported as 

Cateqory II noncomnliance unless the same violation 

meets the criteria for Category I noncompliance. 

(A) (1) Violation of a permit limit: 

(2) An unauthorized bypass: 

(3) An unpermitted di.scharqe: or 

(4) A pass-throuqh of pollutants 

which causes or has the potential to cause a water 

quality problem (e.g., fish kills, oil sheens) or 

health problems (e.q., beach closinqs, fishinqs 

bans, or other restrictions ·of beneficial uses). 

(B) Failure of an approveo POTW to implement its 

approved pretreatment proqram adequately includinq 

failure to enforce industrial pretreatment 

requirements on industrial users as required 

in the anoroved pro~ram. 

(C) Violations of any co~oliance schedule milestones 

(except those milestones listed in paraqraph 

(a)(2)(ii)(B) of this section) by 90 days or more 

from the date specif.ied in an enforcement order 

or a permit. 

(D) Failure of the oerntittee to provide reports 

(other than those reports listed in paraoraph 

(a)(2)(ii)(D) of. this section) within 30 days 
-• • • 'I I ----. -
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from the due date specified in an enforcement 

order or a permit •. 

(E) Instances when the reauired reoorts provided by 

the permittee are so deficient or incomplete 

as to cause misunderstanding hy the Director and 

thus imoede the review of .the status of co~pliance. 

(F) Violations of narrat.ive requirements (e.q., 

requirements to develo? Spill Prevention Control 

and Counterm·easure Plans and requirements to 

implement Best Manaoement Practices), which are 

of substantial concern to the regulatory agency. 

(G) Any-other violation or group of permit violations 

which the Director or Regional Administrator 

considers to he of substantial concern. 

(b) Semi-Annual Statistical Summary Reoort. Summary information 

shall be provided twice a year on the number of major pet"Tnittees 

with two or more violations of the same monthly average permit 

limitation in a six month period, including those otherwise· 

reported under paraoraoh (a) of this section. This report 

shall be submitted:at the same time, accordinq to the Federal 

fiscal year calendar, as the first and third auarter ONCRs. 

(c) Annual reoorts for NPDES. 

(1) Annual noncomoliance report. Statistical reports shall 

be submitted by the Director on nonmajor NPOES permittees 

indicating the total number reviewed, the number of 

noncomolyinq nonmajor permit tees, the number of enforce1n~ 

actions, and the number of oermit modifications extendina 

compliance deadlines. The statistical information shall 
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be organized to follow the tynes of noncomoliance listed 

in paragraph (a) of this section. 

(2) A separate list 0€ nonma;or discharoes which are one or 

more vears behind in construction phases of the compliance 

schedule shall also be submitted in alphabetical order by 

name and permit number. 

(d) Schedule. 

(1) For all auarterly reports. On the last workin9 day of 

May, August, Nove~ber, and February, the State Director 

shall submit to the Regional Administrator information 

concerning noncompliance with NPDES permit reauirements 

by major dischargers in the State in accordance with the 

following schedule. The Regional Administrator shall 

preoare and submit information for EPA-issued permits to 

EPA Headauarters- in accordance with the saMe schedule: 

QUARTERS COVERED BY REPORTS ON 

NONCOMPLIANCE BY MAJOR DISCHARGERS 

(Date for completion of: reports) 

January, February, and March ••• lMay 31 
April, ~ay, and June ••••••••••• lAuguSt 31 
July,, August, and September •••• lNovember 30 
October, November, and DecemberlFebruary 28 

(2) For all annual reoorts. The oeriod for annbal reports 

shall be for the calendar year ending December 31, with 

reports completed and available to the public no more 

than 60· days later. 

lReport~ must be m~de available to the public for inspection nnd 
copying on this date. 

: .· . .-/ 
.'· l ,. 
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Appendix A to ~ 123.45 - Criteria for Noncompliance Reporting 
in the NPOES Program 

This ap~endix describes the criteria for renortinq violations 

of NPDES oermit effluent limits in the ciuarterly noncomnliance 

report (QNCR) as specifie~ under§ 123.45 (a)(2)(ii)(c). Anv 

violation of an NPDES oermit is a -violati.on of the Clean Water .~ct 

(CWA) for which the permittee is liable. An agencv'.s decision as 

to what enforcement action, if any, should be~aken in such cases~ 

will be based on an analysis of facts and legal reauirements. 

Violations of Permit Effluent Limits 

· Cases in which violations 0€ permit effluent limits must be 

reported depend uoon ~he maqnitude and/or frequency of the· violation. 

Effluent violations should be -evaluate.a on a parameter-by-parameter• 

and outfall-by-outfaLl basis. The criteria for renortinq effluent 

violations are as foll~ws: 

a. Reportinq Criteria for Violations of Monthly Averaae Permit 

Limits - Magnitude and Frequency. 

Violations of monthly averaqe effluent limits which exceed 

or eoual the nroduct of the Technical Review Criteria (TRC) 

ti~es the·effluent limit, and occur two months in a six month 

period must be renorted. TRCs are for two.qroups of pollutants. 

Group I Pollutants - TRC=l.4 
Group II .Pollutants - TRC=l.2 

b~ Reporting Ciiteiia for Chronic Violations of Monthly Averaae 

Limits. 

Chronic violations must be reported in the ONCR if the 

monthly averaae permit 1 imits are exceeded any four month·s in 



- xiii -

a six month oeriod. These criteria apply to all Group I and 

Group II pollutants. 

Group I Pollutants - TRC=l.4 

Oxvqen Demand 

Biochemical Oxygen Demand 
Chemical Oxyqen Demand 
Total Oxygen Demands 
Total Organic Carhon 
Other 

Solids 

Total Suspended Solids (Residues) 
Total Dissolved Solids (Residues) 
Other 

Nutrients 

Inorganic Phosphorus Compounds 
Inorganic Nitrogen Compounds 
Other 

Detergents and Oils 

MBAS 
NTA 
Oil and Grease 
Other detergents or algicides 

Minerals 

Calcium 
Chloride 
Fluoride 
Magnesium 
Sodium 
Potassium 
Sulfur 
Sulfate 
Total Alkalinity 
Total Hardness. 
·Other r-Hnerals. 

Metals 

Aluminum 
C:obalt 
Iron 
Vanadium 

,··--,...-:. 
~,. ~. -
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Grouo II Pollutants - TRC=l.2 

Metals (all forms) 

Other metals not specifically listed under Group I 

Inoraanic 

Cyanide 
Total Residual Chl·or i ne 

·oraanics 

All organics are Group II except tho~e specifically listed under 
Group I 
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OFll'tCEOF -
WATE~ 

SUBJE:T: 

FROM: 

T0: 

General ?acor~ ~f ·::1force~ent Acti0:1s Tr~ckej 
Syste~ (G?EA~) :~:1version :o Per::iit Compliar.ce 
Syste::i (?':S) 

Enforcement Jivisio~ (E~-338) 

Regional :o~rl1~:1cc 3ranc!'1 C~iefs 

·To fur':.her i~ple~~~':. :~a ?CS ?olicy State~ent, PCS shoul~ 
be ~sed to track EPA ~j::ti:11scr3t1ve orjers issued ~gainst SPDES 
facilities. ~is ..;as r:-::~~s':.~1 by ::-.e PCS Steeri:1g committee · 
·lt t!'"le ~:ove~ber 6-7, ::::s, ::-.o:~':.:.ng 1:1 Ar.narolis, >!arylar.d. 
The PCS ?olicy St3te~e~: ~~rre:1tly requires entrf ~f enforce~ent 
4ctions for ::ia:ors 3~d 12-5(0 ~1nors ~nly, but the General 
Record of !=.:i;f(")rceme:-;t .;ct10:-:s '!'r1.c~ej (GP.EAT} system contai!'ls 
all EPA ad~inistr3':.ive er.f~r=e~ent act1~ns (~a~ors and :ninors} . 
. TQsuccessf\.!lly i:7".)n·1~r: :::-~11 ·::;?:::: ..... ~ :·'J ?CS ~:'"'.t.? ~e;;ioii"Sshould 
agree to enter into 2C3 t!ie e~forcel"lent a·:·.: ·~s ·1.gainst all :ni:-:ors 
and unper~itted fac1l1:i~s. This ~oul~ n=· ~~f~ct States, since 
~e would only be tracki~g E?A ~ctions. In .i l9d6 457 EPA formal 
enforce~ent actions were taken against ~i~-·i an3 unper:nitted 
facil1t1es. The t:Jtal j:it.'\ ~:".t.t'/ burien f,.: ::.!-le ~~tire nation i.s 
esti~ate1 at 26 hours for 0r.e fiscal year. 7~e PCS ADE Screens 
nece~sary for this data entry are attached, and the amount of 
data entry is obviously quite small. We wowl.:i only ?iv.e credit 
for those A.Os entered into PCS, as we ?rese:-.: l y .lo for . ~.;POES an·i 
pretreatment inspections. 

IJnder this program the GREAT System wo1:1-•l oecome a historical 
data base. We would continue to track close-0uts of ad~i~istra
tive enforcement actions currently in the G?~AT system to ensure 
consistent accountability. All quarterly ~e~sures for tracking 
EPA NPOES administrative orJers for the Stra:egic Planni~g and 
~·1anagement System ( SP'.·\S) woulJ be retrieved :r:j:n !?CS in IT 198~. 
We would, however, ~ake oarallel retrievals from GREAT and PCS for 
the third and four':.":1 auarters of FY87 to. ?i·1e everyone ti:ne to · 
c:isurca t!Lat all ~~.el= ·~nforcer.,ent .~ctior.s rlr·~ tei~g er.t~r~·l l:lt:.O 

PCS. 
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The plan is to enter into PCS all data for EPA enforcement 
actions taken against ~ajors, unper~itted facilities and all 
minors. "Hardcopies" of the administrat1ve orders, notices of 
violation, 404 actions (dredge and fill violations), 311 actions· 
(.SPCC and CG referrals), and closeouts would.continue to be sent 
to Headquarters. Please review the attached proposal for PCS 
data entry and its attachments. We have scheduled a conference 
call (FTS 382-2603) with each of you at 1:00 p.~. Eastern Daylight 
Savings Ti~e on July 30, 1987, to d1scuss the proposed conversion. 

· Please call Larry Reed or George Gray (FTS 475-8313) if 
ther~ dre guesticns tefor~ the :~ly 3Cth conference call. We 
will call you t.o assure that you received th.Ls not1ce. 

Attachments 



II.C.11. 

"GUIDANCE FOR REPORTING AND EVALUATING POTW NONCOMPLIANCE WITH PRETREATMENT 
IMPLEMENTATION REQUIREMENTS", dated September, 1987. 





ME~10RA~DL'~1 

SUBJECT: 

FROM: 

TO: 

UNITEO STATES ENVIRONMENTAL PROTECTION AGENCY 
- WASHINGTON, O.C. 20'60 

September 30, 1987 

Guidance for Reporting and Evaluating POTW Noncompliance 
with Pretreatment Implementation Requirements 

,...,,--,/~ 
Ja R. Elder. Director 

ffice of Water Enforcement and Permits (EN-3J5) 

Regional Water Management Division Directors. 
SPDES State Pretrc;11ment Program Directors 

OF ~IC"E OF 
WATfA 

The Office of Waler Enforcement and Permits has completed development of a guidance for evaluating 
and reporting noncompliance hy Puhlicly 0.Vned Treatment Works ( POTWs) that have failc<l to 
implement their approved pretreatment program~. The Guidance identifies criteria for evaluating tht: 
principal POT\\' activitie\ that are es.sential to fully implement mo\t loc;1I progr;1m\ POT\\\ th;1t mtct 
the criteria in the ddiniiion should he reported hy EPA <1nd approved St;1tc:\ c1n the Ouartc:rly 
Noncompliance Report (Q~CR). 

These criteria were devdoped by an EPA workgroup and presented to States and Regions at tht: 
National Pretreatment Coordinators Meeting. December 17, 1986. Draft guidance was developed and 
circulated for comment in May 1987. In general. your comments supported the criteria that were 
proposed in the draft. We also received comments from former PI RT members. As a result, the final 
guidance has been modified in two areas. Under the criteria for POlW inspections of SIUs. the percent 
coverage has heen increased to 80% of the levels required in the permit or approved program. If no 
specific permit or prng.ram requirement was estahlished. the guidance rel'nmmend-. reporting any POTW 
that failed to sample or inspect at least 50~ of its SIUs in a 12 month period. The sc::c:ond art:a of changt: 
was for enforcement of pretreatment standards. Se\'eral PIRT comments wanted a specific critc:rion for 
failure to develop adequate local limits. Instead of adding new criteria, we expanded the discussions 
under the criteria for issuance of SIU control mechanisms, implementation of pretreatment standards, 
_and enforcement against interference and pass-through. The discussions include minimum local limit 
requirements and recommended procedures to resolve these and other deficiencies of approved 
programs. 

For FY 1988, EPA Regions and States should use· this guidance to identify POTWs that are failing to 
implement their approved programs and should report them on the QNCR. While formal enforcement 
is not automaticaUy required as a response to noncompliance reported on the QNCR. Regions and 
approved States should seriously consider the use of an administrative order (and, perhaps, with a 
p~nalty depending on the egregiousness of the lack of implementation) to estahlish a schedule to correct 
the violations. The Strategic Planning and Management System ·ror FY 1988 contains two measures: 

_...-·· 
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WQE-12 which addresses the P01Ws compliance asses.sment process; and WQE-13 which will tra~ 
how frequently P01W noncompliance is addressed by formal enforcement. Further explanation of this 
measure can be found in ·cefinitions and Performance Expectations• in •A Guide to the Office of 
Water Accountahiliry System and Mid-Year Evaluations• (Fiscal Year 1988). EPA Regions should assist 
States in applying the definition of reponahle noncompliance, identifying noncomplying POT\\'s .. ind 
tracking cases where formal enforcement is taken. The Office of Enforcement and Cnmpli;ini:t: 
Monitoring is developing more specific guidance on the criteria for judicial referrals and the liurdcn nf 
proof for demonstrating noncompliance for POlW pretreatment implementation. That guiJanl."c wili 
he distrihuted to the Regions for review hefore it is made final. 

If you have questions regarding the guidance or SP\1S r.ep.orting. please ct,nta1.:t Rill Jl,rd.111. [)irt'd11r. 
Enforcement Divi~ion, or Anne La~iter. Chief, Policy De .. ·eloprr.·:··: Branch (~O~ .J"'."~ • .'\.\ll"'."1. The staff 
contact is Ed Bender {202/475-8331). · 

cc: Glenn Untcrherger . 
Gerald Bryan . 
Pretreatment Coordinators, EPA and States 
Regional Compliance Branch Chiefs 
Rcgion;1i Counsels 
Rchcc<:a I I an mer 
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I. INTRODUCTION 

A. Background 

EPA Regions and NPDES States must report certain permit violations on the Quarter!y Noncompliance 
Report (QNCR) which meet criteria identified in the existing NPDES Regulations ( 40 CFR Part l:?.l45). 
One of the violations that must be reported is a POTW's failure to adequately implement its approved 
pretreatment program. The interpretation of adequate implementation is currently ldt to the discretion 
of the Region and approved States. 

The Office of Water Enforcement and Permits has developed a definition of report~1hle noncompliance 
for POTW pretreatment program implementation which estahlishes criteria to evaluate adequate 
implementation. Although the size and complexity of local pretreatment programs varies greatly among 
Control Authorities. all POTWs must perform certain basic activities to implement their pretreatment 
programs. The definition of reportable noncompliance estahlishes criteria in five hasic :treas of POTW 
prosram implementation: JU control mechanisms; compliance monitoring and inspections; ·POTW 

. enforcement; POTW reporting to the Approval Authority; and other POTW implementation 
requirements. 

The purpose of this Guidance is to explain the basis for the definitiori and its criteria. provide examples 
c~f how to apply the the criteria. explain how to· report noncompliance for PO"JV.' pretreatment program 
implementation on the O~CR and suggest appropriate responses to nnnc<lmpli;1nce. This Guid:mcc 
-.lwuld he ll'l'd to fulfill requircments for reporting PQl\\' prctrcatmt•nt nclO<.."<lmplianl·e that an.•. 
dc.:-.nihc.:d 1in the: FY l'>XX Agc.:n9· Oper.ating Guidance: and included as a performance measure for El':\ 
and appro\"cd St;1tc.: programs under the Strategic Planning and ~fanagemc:nt System (SP~1S). 

R. · F.xisling Rule 

The ONCR is tht." hasic me-l·hanism for reporting violations of ~PDES permit requirements. Major 
I'< >TW Jll'rmitt,·l·,1 mu-.r ht· rq111rtt·d on the O~CR: 

(I) if thl'y art· und~r an enforcement order for previouc; permit violation<;; or 

(:!) if their nonrnmpliance meets specific criteria (Category I noncompliam:e); or 

(3) if the regulatory agency believes the violation(s) causes problems or is otherwise of concern 
(Category II noncompliance). 

The specific requirements of the existing rule which relate to pretreatment program implementation are 
as follows: 

I. Enfureement Orden • All POTWs that are under existing enforcement orders (e.g., 
ac.Jministrative orders. judicial orders. or consent decrees) for violations of pretreatment 
implementation requirements must be listed on the Q~CR and the compliance status must 
be reported ·on each subsequent QNCR until the POTW returns to full compliance with the 
implementation requirements. 

l Major POTW pcnniuccs arc those with a dry weather now or at least 1 million gallons per day or a BOD(I'SS loading 
cquiv3lcnt 10 a popula1ion or at least 10,000 people. Arty PO-rw' (including a minor POTW) with an approved local 
prcrrc:umcnt progr3m should ha,·c its prctrcaiment violations rcponcd on. t.hc QNCR. · 

1 



:?. Categn~· I pretreatment program noncompliance· A POTW must he reported on the Q;-..;CR: 

~ a) if it violates any requirements of an enforcement order, or 

b) if it has failed to submit a pretreatment report (e.g., to submit an Annual Report or ·t· 
publish a list of significant violators) within 30 days from the due date specified in the 
permit or enforcement order, or 

c) if it has failed to complete a pretreatment milestone within 90 days from ·the due date 
specified in the permit m enforcement order. 

3. Category II • A POlW must he reported on the QNCR if the instance of noncompli~tnce is: 

a) 

. )( h) 

a pass-through of pollutants which causes or has the potential to cause a water. quality 
prohlem or health prohlem. 

a failure of an. apprm:ed Ponv to implemmt iu c.lppro,·~cl prugram adt'«(llcltt"f~· [ cmph;isis 
added), including failure to enforce industrial preucatment re4uircmcnts on industrial 
user\ as re4uircd hy the approved prngram,1 or 

c) any other violation or group of violations which the Director llr Rcgi<1nal Administrator 
considers to he or substantial concern. 

C. Definition or Reportable !'liioncompllance 

. OWEP has developed criteria to evaluate local program implementation that c:<pk1in .and clarify the 
existing regulations. As stated, these criteria highlight activities that control auth11ritics :-.houlJ use to 
implt:mt.'nf rht:ir programs. Tht:se acriviric:s include: 

I) t::-.t;1hli~hmcnt of It.: control mc\:h;inisms, 

2) POlW compliance monitoring and inspc:ctions, 

3) POTW enforcement of pretreatment rc::4uiremcnts, 

4) POTW reporting ro the Approval Authoriry. and 

.5) Other P01W impJemc:ntarion rc:4uirements. 

Collectivc:ly, these activities ar~ the framework for the: definition of n:portahh: noncompliance (Tahle 
1 ), which should be used by EPA Regions and approved States to report POTW noncompliance with 
pretreatment requirements on the QNCR. t? 

The following table summarizes the reportable noncompliance criteria. A more derailed explanation of 
their application is contained in Section II o.fthis guidance. 

l Th~ permit should require compliance with 40 c~ pan Section 403, and the approved program. Thus the permil is l~e 
basis for enforcing requirc:ments of the approved p ·.,~ram or the Pan 403 regulations. 

2 



TABLE I 

DEFl~ITION OF REPORTABLE SO~CO\f PLIA~CE 

A POTW should he reported on the QNCR if the violation of its appro\'ed pretreatment program. its 
NPDES permit or an enforcement order3 meets one or more of the folk1wing lettered criteria for 
implementation of its appro\'ed pretreatment program: -

I. Issuance or IC Control \1echanisms 

A) Failed to issue. reissue, or ratify industrial user permits. contracts. or other control 
· mechanisms, where required, for ·significant industrial users", within six months after 

program appro\'al. Thereafter. each •significant industrial user· control mechanism should 
he reissued within 90 days of the date required in the apprcwcc.J program. !'PDES permit. 
or an enforcement order. 

II. P01W Compliance Monitoring and lnsptttlons 

B) . Failed to conduct at least eighty percent of the inspections and samplings of· •significant 
jndustrial w;ers· required hy the permit. the approved program. or an enforcement order. 

C) Faill't.I to c-.t;1hli'h anJ enforce c;clf-mnnitnring rt•quircml'nh that ;in: nl'Ccssary tn monitor 
SIC compli;incc a-. rcquirt·d ~y the apprtwl'll pr<'gram. thl· SPDFS pnmit. tir ;in l'nfPr\.·l~mt·nt 
order. 

Ill. · POn\· Enforcement 

D) Fa_ilc:J to dc:vdop, implement, and enforce prctrt:atmc:nt standard' ( indudin.g l'atcgorical 
st;1mJ;ird' and loc1l limit-.) in an dfrctivc anc.J timl'ly mannt.·r or ac; rn1uirl·d hy thl' approved 
program. ~l'Dl:S pc:rmil. or an enfnrl·emt'TI! or<!t.•r. 

E) Failnl Ill undcrt,1-l.t.· l'lfn·tivc cnfnrl·cml'nl ;1~.1111,t till' indll'otri.tl u'n ( c.J lur in,t.1ncc' ol 
pa,,·thrnu~h ;ind intt·rfrrt.•ncc ao.; dcfint·d in .in c TR St·l·tiPn .tfl\ '\ ;ind rn111irt·d hy Section 
.io.\.~ ;ind Jdinct.I in the: appro\'t:d program. 

IV. POn'' Reporting lo lhe Appnn·al Authority 

F) Failed to suhmit a pretreatment report (e.g .. annual report or puhlic1it.ion of significant 
violators) to the Appnwal Authority within JO d;1ys of the due date specified in the NPDES 
permit, enforcement order. or approved program.' 

V. Other POTW Implementation Violations 

G) Failed to complete a pretreatment implementation compliance schedule milestone within 
90 days of tht' due d~1tc: specified in the !'PDES permit. cnfon.:cmcnt order. or approved 
pmgrnm.•· 

H) Any other viol;1tion or group of violations of local prc>gram implcmc:ntation requirements 
hased on the !"PDES permit; approved program or ..io CFR Part ..io1 whic.:h the Director or 
Rt>gional Administrator considc:rs to he of suh,tantial c.:oncc:rn.• · 

l The·1erm enforcemen1 order means an admini.s1ra1ive order, judicial order or con~ni decree. (Sec Section lD.45J 

• Exis1ing QNCR criterion (.W CFR Pan 1!345); the violation .!!l!!.fil be rcponed. 

3 
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11. APPLYl~G Tiff. CRITERIA 

The criteria for reporting POTW noncompli;incc:: 'A.'ith prc:treatment re4uirements are hased on the 
General Pretreatment Regulations [particularly Section .i03.S( f)( 2)). ap(Jroved pretreatmenl programs. 
and NPDES permit conditions (particularly Part Ill). Where _specific conditions, deadlin~. or 
procedures are specified in the regulations or the appro\·ed program. and incorporated or referenced 
in the NPDES permit. POTW p~rformance should he e\'aluated against those requirements. Any failure 
to meet those requirements is a violation. The critc:ria induded in this Guidance estalilish a hasis for 
determining when a violation or series nf vic,latinns shc,uld '"'e rcptirted .on the QSCR for failure to· 

· implement a pretreatment program. ff the POn\' is identified as met:ting one or more of the criteria. 
the POTW should he considered in reportahlt: non1.:nmpliance and reported on the: Q~CR. 

POTW performance should he e\'aluatcd using the informati<'n routinely ohtained from pretreatment 
compli:incc inspections. :tnnu:1l report\, prl'trealml·nt audih .ind Di.~·h;1rge ~fonitoring Rl'J'Orts 
( D~ Rs) as well as any speci;1l .. ource' of informatiPn. :\II .1nnu.1I fl'P('ft' 'h('uld indu<le a Prt:trcatment 
Performance Summary of SIU cnmpli<tnL't: informal ion.' This .. un1m:1ry ... hPuld he usdul to assess the 
c:ffc<:tivcnt''' llf prl·lrt.'.1lnwnt iml'kmt.·nt•1ti1•n Prdrt.·.1tnu·nt ,t.,:t ,twul,I fl'\icw the .1ppnwt:J pru~ram. 
the ~l'DES permit. and anf corrt''fl""'Jcn"·c with th~ POTW rt·~.irdin~ ii' pr~lreatmcnt pwgr;am tn 
identify any specific procedures. levels of performance. or milestPnes that may apply to implemc::ntati<ln 
of the particul~1r program. Where the.o;c requirement' e'<i.,t. they o;houlJ he rec:on.Jed on fact.sheets and 
possihly added to the: spc:cifa: re4uirements in the permit. 

A. Failure lo Issue Control \leC'hanisms lo Si~nifil·;ant n ·' in a Timcl) J-'a,hion 

The POT\\' can U\c c:ontr;at.·t'"· indi' iJuoil pcrmih. or \c:wcr u'c orJin;inl·l·s as control mcl·hanisms. 
Control mechani~ms est;ahlil~h enforceahle limits. monitoring comJitions. and reporting re<iuirc::ments 
for the: industrial user. In some cases. an approved progr;:'ll m;1y have ;1 'ewer use ordinance:: th&1t defines 
the limils ( induJing loc1l limits) and ca scp;1ratc: mcl·h;ini .. m for c,t;ihli,hing moniaoring condition.'> ;at 
each facility. Technic;ally. il ;1 control mech;inism e:<pires. contnil of the SIC and enforcement of some 
pretreatment requin:ments m;ay he suspended. Therefore, rimdy issu~tnce and renewal of all control 
mechanisms is essential. 

All Control Authorities must apply pretreatment standards to their industrial users. Where the approved 
. program requires that individual control mechanisms he <levdnped for significant industrial users, but 

does not include a timeframe, the POTW should he given a deadline:: to issue them. Some States include 
schedules for is5uing specific SIU permits in a POTW's NPDES permit. Where the POTW has missed 
two or more deadlines spc::cified in a permit or c::nforcement order for issuing individual control 
mechanisms by 90 days or more, the violation must be reportc::d on the QNCR as a schedule violation. 
In general, EPA believes. that where individual control mechanisms are required by the approved 
program, the POTW should issue control mechanisms to all SIUs within six months after the program 
is approved or after new pretreatment stam.lards (categorical or local limits) are established, so that 
full implementation can he. evaluated hy an audit within one year after approval. Any dday in this 
schedule:: should he repc)rtt:d on the Q~CR. 

' USEPA. Prerre31men1 Compliance ~.foni111ring and Enforcemenr Guidance ( PC~E1 19.ll6. Recommended specific dara .. 
EPA _propos,ed rules for 3nnual rcpuns that include the PC:ME data. 

6 Proposed rule Ch3nge to ..&() CFR .W3 on June 12, l9tlll (Sl m 21454} would make ct1ntracts an unacceptable control 
mechanism ro obrain penalties. 



The POTW should also maintain and update its inventory of SnJs. EPA is con~idering further 
rulemaking to require annual updates of the IU inventory hy all POTWs. The TU inventory is the 
foundation for applying pretreatment controls and monitoring IC compliance. POn\"s that fail to 
maintain an adequate inventory of SIL·s and annually update the invcntnry should he n:ported on the 
Q~CR. Where necessary. permits should he modified t<' require routine updates of tht! llJ inventory. 

POn\· C0\1PLIA,CE \10,ITORI,<; A'I> l'SPECTIO'S 

8. Failure lo Inspect Significant Industrial Cscrs 

POTWs are required to possess· the legal authority to carry out ctll in.spel·tion. surveillance. and 
monitoring procedures necessary to verify the c0mpliance status of their industrial uscrs independent 
of information provided hy the indu"trial u ... cr [JO CFR .rn.\.X ( f)( J )]. In the PC~1E Guidance, EPA 
recommcm.ft:d that the Control Authority wnduct at least one inspection and/or sampling ••isit for each 
signifi.cant industrial user annually. 

The approved program and/or the NPDES permit may estahlish other requirements for inspections· or· 
use a different definition of significant industrial user. In those cases where the permit or approved 
.program iuentifics "'Pl'cifi1.: rcquiremcnh for in,rcctinn anu s;1mrling. thc'c rcquircml·nts shnuld he 
u ... ~u as a ha ... is to !-!\,du;1ll' POTW 1:llmpli.1n1:e If t.hc POT\\: ha' f.1iku to in-.pl·\.·t or <1mpk at k·ast 80<::£. 
of the signifil";int inuu ... trial usc:r' ;" rc:4uiH·d h~ thl· permit L'r the apprnvcu pro~r;1m. tht· l'OTW shoukl 
he: rc:portcll on· the ()~( "R f11r ih t;iilure in,pe .. :t I'< >TW .... 1mpling of ;ill (l;., is es,cntial to evaluate JU 
<.:omplian<.:c whc:re ll.'s uo n11t ... u~mit 'di-monitoring inform;1ti11n In tht• ;1h,ence of spt•cifi<.: inspection 
<.·overage rcquircmt>nt\ iii the approvl'J pn,gr:im nr ('l'rmit. th~ Approval Authnrity should report any 
POTW >Ahi<.:h ha' not im.pcl:tcd or 'amplnl ;1t fc;...,t ~or·~ of all Sil:, within ;1 1: month pl·rioJ. In a<.ldition, 
if the apprnvt>d program or pcrmir don not l·ont.1in 'P'-·~·ifo: critc:ri;1. the Approval Authority shoulJ 
m11dify thl· ~PDFS J'l"rmit IP ht· 'ure th.it the l'C >T\\. \·Pnd1h·h in,1wdi11n' 11r ';11npli11~ vi-,i1s of all 
sJl;, ;il lc;1st ;innu;11Jy. 

C. Failurl' tu Establish and Enfon:l' 11 · Sdf-\111nit11rini.: "hl·n· Kl'quin·d h~ thl· :\pprnH·d Pro~ram 

All <.·;itq;.11ril·;1l ll'.s arc: rcl1uirc:<.l hi fl'JH•rt ;1t kast t>Ai\.·c .1 yl·ar l~() CTR (~IJ\ 12J] POTWs also have 
authority to rc::4uire monitoring and reporting from non-<.:atc:goril"al ICs. As a result. most POlWs have 
estahlishec.J self-monitoring re4uirements for SICs as a means of scl"uring a<lc4uate d;1ta to assess SIU 
compliance: at lc:ss cost to the POTW th;tn if all data wen: developed hy the POTW through sampling. 
Where a program does not re4uirc: SIU self-monitoring. the: visits and inspections conducted by the 
POTW must be sufficient in scope: or frc:qut>n<.")' to assure compliance. 

IU self-monitoring requirements should spe'-·ify the location. frequency. and method of sampling the 
wastewater; the pro~:ec.Jure for an;ilysis aml c;1ll"ul;1tion of the result; the limits; anu the n:porting 
rc:4uirements. Thc:se self-monitoring rcquircmcnts may he applied. in gener;tl. through an ordinance::, 
through specific control mel"hanisms. or through a comhination of gc::nc::ral and specific mechanisms. 
Where: sdf-monitoring is used. it should he: rc:4uired frc4ucntly c::nough to accuratc::ly <lcmonslrate the 
continuing Cl)mplianl·e of the SIL·. A. POn\' may use a comhinaiion of SIU self-monitoring and its own 
data collel'tion to e\;;tluate SIL' l·iimpli;in~:c with its limits. :\c; a guide::. EPA has puhlishcd sd~·monitoring 
frc:4uc:nl"ics for signifi<.·;int industrial u~ers that ;ire rc:Lstt'd to their process ~·aste'>trcam flow rates. (See 
section:?.:? of the PC.\1E Guid;inl·c:). 
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Jn most situ:1tions. effluent monitnring information should be 3\'ailahle so that the compliance of a sru 
with a monthly. -l-lby or other ll\'Crage limit can he deter.mined at least once a quarter. This frequency 
is higher than the implied minimum in the regulations; however, this frequency is more likely to promote 
contin~ed compliance and a more timely P01W response to violations. Under proposed rules7

· for, 
pretreatment, SIU violations would trigger additional self-monitoring. For each violation the SIU 
detects, it would he required to resample and submit hoth sample results for review by the Control 
Authority. 

Jn evaluating compliance with this criterion. EPA and approved States should examine the requirements 
of the permit and determine whether the Control Authority has est~1hlished sdf-monitoring 
requirements as required. Where appropriate requirements have been estahlished. the Control 
Authority must ensure that SIUs comply with all aspects of the requirements and report in the manner 
required in the control mechanism. Where the Control Authority fails to estahlish appropriate 
requirement-. nr to ;1dcquatcly enforce (e.g .• POTW should respond in writing to all S~C \'iolations for 
llJ self-monitoring) tht·\c requirements once estahlishc:d. the Control Authority should he 1.:lmsidcrcd 
in noncompliiincc and listed on the Q~CR. 

Ponv E~FORCE~1EST 

D. failure to Implement Pretrealment Standards 

I. Applk:1r ion 11( I .11c1I l.imils 

lmplc:mcnt.1ti1111 "' pr1.:trc:;1lmc:nl -.r.1mfard' rt:\.tuircs lhc dt:\d11pmc:nt or ltx·.il limit\ ;1s well ;1s the 
cnfor<:cmc:nt ul all prl'lrc.·atmcnt st;1mbrd-.. The di~ussion or k~:al limits in the prcarnhlc to the l'>K I 
General Prctrc;1tmcnt Regulation\ states in part: "These [ll~al) limits arc developed initially as ~ 
prercquisilc to POTW pretreatment progr;1m ;1pprov;ll and arc updated thereafter as necessary to retlcct~ 
changing conditions at the POTW.". In order to comply with lht:ir permit and tht: regulations, c:;1ch 
POTW shoulJ hi1Ve already conducted a technical c:valuation, using avaih1hlc techniques, to dct'crmim: 
the maximum allowahle treatment plant headworks (influent) loading for six mt:tals (cadmium, 
chromium. copper. lcad. nickel and zinc)~ and other pollut;ints which ha\'e reasonable potential for 
paM-through, intcrfen:nce, or sludge contamination. Therefore, any POTW that has not conducted this 
evaluation and adopted. apprnpri;1te local limits should be reported on the ·oNCR for failure to 
adequaldy imph:ment their approved pretreatment program. 

If any P01W program has already been approved without the analysis of the impact of the pollutants 
of concern and adoption of local limits. the Approval Authority should report the P01W on the QNCR 
and immediately require the P01W to initiate an analysis and to adopt appropriate local limits. This 
requirement should be incorporated in the P01W's NPDES permit as soon as feasible. Where a POTW 
has previously adopted local limits but has not demonstrated that those limi•·: are based on sound 
technical analysis, the Approval Authority should require the P01W to demons((;.;~~ that the local limits 
are sufficiently stringent to protect against pass-through, interference and sludge contamination. POTWs 
which cannot demonstrate that their limits provide adequate protection should be reported on the 
ONCR and rc:quircd to rc,·ise those limits within a spc:cific time set forth in a per:rnit modification. 

7 See propu~d amendments tu <ienc~al. Pretrc=atment Regulations. 51 ffi :?15-', June 12. 1986. 

8 See diM."\J~~i,•n from Rebe~~a lbnmer, Dire\."tor, OWEP. US.EPA Memorandum ·t.ocal limits Rc4uircmcn1s for POTW 
Pretre:itmcnt Program~·. Augu~t ·5, I '>MS. 

·.--· ·-· /, 
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2. POlW Enforcement and IU Significant Noncompliance 

The Control Authority must have the legal authority--usually expressed through a sewer use 
ordinance--to require the development of compliance schedules hy IUs and to ohtain remedies for 
noncompliance, including injunctive relief and civi! er criminal penalties (40 CFR 403.S(f)(iv) and (\'i)]. 
In addition, the Control Authority must have an artorney's st.atement, which among other things. 
identifies how the Control Authority will ensure compliance with pretreatment standards and 
requirements and enforce them in the event of noncompliance hy industrial us~rs [Section 
401.'J(hJ(l){iii)]. Further procedures for enforcement may he contained in the approved program. sewer 
use ordinance or ~PDES permit. 

The attorney's statement and compliance monitoring sections of the approved program, taken in 
comhination with the NPDES permit, may provide a comprehensive set of enforcement procedures 
which the POlW should follow to ensure the compliance of industrial users with pretreatment standards. 
Where surh procedures are inadequate. EPA strongly recommends that POTWs develop written 
cnforcemcnt procedures which dcscrihe how and when enforcement authorities.are applied (See section 
3.3 of the PCME). These procedures serve to inform industrial users of the likely response to violations 
and a~siM the POlW in applying sanctions in an equitable manner. 

The Approval Authority must periodically evaluate whether the POTW is effectively enforcing 
prctrcatment standards. In evaluating performance. the Approval Authority should examine hoth 
whcthcr the POTW j, fplJowing ih enforcement procedures aml whether the program ·is effective in 
cn.,uring "·omplian"·c "ith prctrcatmc:nt st;1iafards One: of rhc in<.lic;1tors the Approv;il Auth(,rity should 
U\e in c:\'aluating effc:ctivcness is rhc level of compli;rnce of SIL's with pretreatment standards. Where 
the: lc\'cl of signifo.:;int nonrnmpli;incc (S~C)9 of Slt.:s is ~or; or greater.· there is ;, re;tsonahlc 
presumption that rhe Control Authority is either not cff~ti,·cly enforcing its proc~urcs or that the 
pro(.'.cdurc:' ;ire: in;1dc4u;1te. ll1c hurden of prm·ing that this is not the c;1se should fall on the Control 
Authority. 

EP:\ and :'\I'! Jf·S St.1tn h;1\l' h<.'t'n u'ing :1 ddiniric1n 11( ,j~nifa·;1nt n11ncompli;1.nn· tnr rn;1jor pc:.·rmitrces 
to -.l"t pr i111 ii i"·s. lor h 11111;1 I ..-nh u n:mcnt anJ ;1s it tool to e\·alu;1te the td ll'l·tin:ncss ol lh·gion.11 and Stale 
nimpli;in~·l· 1H11~r;1111' \1.1jPr inJustriitl pcrmittcn. ;1 suhsct of ;111 imhhtri.il pcrmittccs, gcncr;illy have 
the l;ir!!l's.t dirl'd Ji"'·h;irgl' llows. and highest tmil· pollutant Jo;1dinp. Tht.'rcforc: their nonrnmpliancc 
h;1s thc gre;alcst potc:nti;il to aJ\'erscly affc:~:t water 4uality or pose human health prnhlems. In terms of 
priorities. the significant industrial users within a POlW should be considered to he similiar to the 
major industrial pcrmittees hy the approved State or EPA Region. 

Enfon.·cmcnt followup hy EPA Regions and approved States is generally considered to be effective if 
the lcvds of significant noncompliance among major industrial permittees is maintained below 6%. 
Given the fact that most approved pretreatment programs are still relatively inexperienced, a 20% level 
of SNC for SIUs app~ars to be a reasonable starting point to assume that POlW enforcement is 
inaJcqu;;tc. As POT\\'s c;tin experience. the= l~vd of SSC should decrease!. anJ thus. this definition can 
h~ made more ~tringcnt.- · 

9 Sc:c: S:"C Jc:fin111un included an se~1ion 3 4 I of the: PCME. The: A.-..;PR fur 1hc: Dumc:suc 5'....,.age Study rc:commcndcd that 
the: definition of S!':C in the: PCME be incorporated into the: definition of significant violators for industrial users (Sea ion 
.4ll.1.1'( f)( .:! ). . . 

7 . ,... 
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J. Enrorcement Response Procedures 

Although most approved programs describe the authorities that are a\·ailable to the Ponv and the 
procedures for addressing SIU noncompliance, few programs specify what action will be taken or w~ 
it should occur. POTWs have been required to develop enforcement response procedures under cons~h 
decrees with specific timeframes for initiating informal to formal enforcement. These timeframes range 
from 14 to 60 days. 

While a specific timeframe for POTW action against an Sit.: in S!':C has not heen set. as a general rule 
EPA recommends that a POl'W respond initially to each violation -..·ithin JO days from the d;ite the 
violation is reported or identified to the POTW. As part of the initial responses. the POnV should 
evaluate the violation and contact the SIU (e.g., telephone call. warning letter. or meeting). Where 
formal enforcement is needed as a subsequent enforcement response. the appropriate timdrame is 90 
days from the date of the initial response to the violation. "'fhis timdrame is e4uivalent to the t'Xpcctation 
for. initiating formal enforcement in the ~PDES program. 

· The Approval. Authority should review the Control Authoriry's actions carefully to determine whether 
. it h:ts ev;tluatcd the violations and cuntac.:ted the Sil; in ;i ttmdy m.inncr. C'4.\tl.1tin~ tht.' rt.''Pllll't.' wht.'n 
compliance is not achieved. l.f this review reveals that the Control ,.\uthority has often not followcl.! its 
own procedures or that the Control Authority has not appropriately used its full authorities to achie..-e 
compliance hy its Slt:s. the Control Authority.should be judged to he in noncompliance. . 

Where the Controi Authority is judged to have followed its procedures in almost all cases. hut the lc:vd 
of significant noncompliance among SfUs is 20% or gre:ster, the adequa(.-y of Control .Authority 
enforc.:ement proc.:edures should he reviewed. If the procedures arc: found to he inadequate. the 
procedures should he modified. The Approval Authority might re<1uire modifo:;1tion of tht.' appnwcd 
program. through the NPDES permit or possihly an admin·istrafr•c order rcl1uiring the ;1ullption of new 
procedures along the lines of those included in the PC~1E Guidance. The Control Authority should~ 
listed on the ONCR in noncompliance until it has taken those actions required of it hy the Apprd 
Authority. 

Even where the SIUs have a low level of significant noncompliance, the Approval· Authority should 
review the performance of the Control Authority to ensure that it is, in fac.:t, implementing its 
enforcement procedures and that the procedures are adequate to ohtain rt:medies for noncomplianc.:e. 
For example, where a Control Authority fails to identify all violations or fails to respond to violations 
when they do occur, the POTW should normally be identified as in noncompliance on the ONCR. 

E. Failure to Enforce Against Pass-Through and lncerf erence 

·Definitions of industrial user discharges that. interfere with a POTW or pass-through the treatment 
works were promulgated January 14, 1987 (S2 FR 1586). · · 

Interference generally involves the discharge of a pollutant( s) which reduces the effectiveness of 
treatment such that an NPDES permit limit is exceeded. The pollutant that caused the interference will 
be different from the pollutant in the permit that was exceeded. (If the pollutant that causes the violation 
is the same as the pollutant in the permit that was exceeded, pass-through has occurred.) The POlW 
is responsible for identifying and controlling the discharge of pollutants from IUs that may inhibit or 
disrupt the plant operations or the use.and disposal of sludge. The POl'W must monitor ru contributions 
and establish local limits to protect its sludge. · 

The POTW should have written procedures to investigate, control and eliminate interference and 
pass-through. Whenever interference or pass-through is identified, the POTW should apply such 
procedures to correct the problem. Section. 403.S of the General Pretreatment Regulations requires 
that'the POTW develop and enforce local limits to prevent interference and pass-through from indtis~ 
contributors to the treatment works. If a POTW has permit limit violations that are attributable 
industrial loadings to its plant, it is also a violation of Se<;L _ :i 403.5. The· POTW should be reported on 
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the QNCR for failure to enforce against pass-through and/or interference, if the POTW has two or 
more instances of pass-through and interference in any month or 3 or more instances in a quarter. 

The POTW is responsible for monitoring to detect these discharges and enforcing against the IU where 
it contributes to permit exceedances. The PCME Guidance recommends one inspection and/or sampling 
"isit each year for each SIU. Many Approval Authorities require the POTW through its NPDES permit. 
to monitor the influent, effluent, and sludge at least annually to evaluate the potential for interference 
and pass-through. In a few cases. special monitoring has heen required for septage and other waste 
haulers or to monitor corrective actions for past violations of interference and pass-through. POTWs 
that fail to have quarterly monitoring of their SI Us (hy the POTW or SIU as discussed under the previous 
criterion) and/or have not developed appropriate local limits to prevent interference or pass through 
are generally unprepared or unable to enforce against interference or pass-through. These POTWs 
should he reported as failing to adequately implement their pretreatment programs. 

POTW REPORTl?'\G TO TllE APPROVAL AUTHORl1Y 

F. Fallu~ to Submit P~trutment Reports Within 30 days 

This criterion already exists under Category I of 40 CFR Part 123.4S(a ). The term •pretreatment report• 
!->hould he interpreted to include any report required hy the Approval Authority from the POTW 
(including puhlication of significant vic"llatnrs in the newspaper as required hy Section .ioJ.X(f)(2)(vii) 
of the General Pretreatment Regulations). Where specific dates are estahlished for these or other 
report!'> from thc POT\\', thcy may he tr;1cked as schedule requirements i.n PCS. When deadlines are 
missed, the. POTW ~hould he notified immediately he~iuse these reports contain information which is 
essl'ntial to dl'lermine compliance qatu-.. When the due date is missed hy JO days or mnrc~ the POTW 
should ht: reportl'd on the QSCR a\ in nom:ompliance. 

OTHER ron\' l\1Pl.F.\1f.STATIO~ VIOLATIONS 

G. Failure lo mttl Compliance Schedule \1ilestones b)' 90 Days or moR 

Compliance schedules are frequently used to require construction of additional treatment, corrective 
action; Spill Prevention Contingency and Countermeasure plans, additional monitoring that may he 
needed to attain compliance with the permit, and any other requirements, especially local limits. The 
schedules divide the process into major steps (milestones) that can he verified by inspection or review. 
Mnst S<:hedules include progress repons. EPA recommends that the milestones he set at least every six 
months throughout the schedule. The schedules can be incorporated as part of the permit if final 
complian~:e will not exceed the regulatory compliance deadline. If the compliance schedule is to resolve 
a violation that has occurred after the reguJ;itory compliance deadline, the schedule must he:: placed in 

· an administrative order. judicial order, or a consent decree. 

The existing rule for Q!':CR reporting requires that all permittees be listed on the QNCR if they are 
under an enforc.·ement order. If the permittee is in compliance with the order, t~e compliance status is 
·_resol\'ed pending·. If the permittee has missed a compliance schedule date hy 90 days or more, the 
perinittct' must he reported as noncompliant on the Q~CR. For POTW pretreatment programs, a failure 
to attain fin;1J compliance within 90 days of the compliance deadline in an enforcement order is 
considered s~c. 

9 .-· 
.~., 

;.· ...... --.1-~~ 



H. Any Other Violation< s) or Concern to· the Approval Authority 

This criterion allows the Approval Authority to identify any POT\\' as in reportable noncompiianceio 
a single violation or any comhinatiora of violations which are judged to he important e\·en though t 
may not he covered by the specific criteria in the definition. These violations may include instanc . 
where the approved program and/or implementation requirements are considered to he inadequate to 
control IU contributions to the P01W (e.g. failure to develop and/or enforce local limits). to monitor 
for sru compliance with pretreatment requirements. or to enforce requirements and ohtain remedies 
for SIU noncompliance. 

Ill. REPORTISG OS nn: Q~CR 
The Quarterly Soncompliance Report is prepared hy NPDES States and EPA Regi0ns each quarter. 
It lists violationc; of Federally designated maj0r ~PDES permittees th:lt are 0f c0ncern tci the :\genc..-y. 
The format is de.-.crihcd in Section 1:?3 . .S~(a) of the Regulations. For each instance of nl,nl"l'mpliance. 
the report must show the date. hasis and type of the violation. the date and type of .1~til1n the agenc..·y 
h:1" takl'n .. 1ncf tht;a current C'rimf"li:lnce "t:ltu~ The a~t·nry "hould :tl"o e"{rtain miri~:ltin~ l."irrnm .. r:tnl·es 
or reml'l.li.11 a'-"tion' whi<:h 1 hc pcrmittcc m;1y h;1vc pl.inned Oel.tilcd guiJ.1n~·c f,1r pr~·p.1rin~ lhc <J:\CR 
is availahle upon reque~. :o the Regions or OWEP. The following discussion summ;trizcs the: hasic 
requirements for reporting POlW pretreatment violations. 

The QNCR must he submitted to EPA Headquarters si.~ty days after the: reporting quarter ends. _The 
QNCR covers Federally designated majors. Generally. a POlW over J MGD is automatic&11ly dcsign;1tt:u 
as a major. Thie; includes the vast m:tjority of the POTW Control Authorities. All POTW pretreatment 

· impletncntarion violations 'hould he rt."portcd on 1hc O:"CR. regardless of °"'hl•fht•r rhc i.:11n1rnl authority 
is da,~ifieJ ;1 .. ;a maj11r 11r :a minor ronv 
A •. Format 

The general format for the QSCR is dc~><:rihed in the Regufation5. A list of ahhrcviations and <.:o. 
used hy _the St;ate Agem.)' or EPA Rcgii>n that prepares the report shoulJ he attached to c:1l·h Q~CR. 
If the Permit Compliance System (PCS) is used to generate: the QSCR. standard ahhrevi;1tions <1re 
automatically used and no special list of ahhrevi;1tionc; or codes is needed for the submittal to 
Head4uarters: (!'lore that a list of ahhrc:vi;arions may he needed for FrceJom of lnformalion Act 
requests.) The format is inten~ed to provide the minimum information that is necessary 10 describe the: 
violation, show how and when the agency responded, explain any mitigating circumstances or clarifying 
comments, and indicate the current compliance status of the permittee. · 

The description of the perminee should includ~ the name of the permit holder, the name. of the 
municipality, and the NPDES permit number. The permittee should be the Control Authority for the 
local pretreatment program. If other municipal perminees are suhjcct to the Control Au_thority, they 
sho.uld be listed under the comments portion of the entry. The Control Authority is responsihle for 
violations by other perminees covered by the Control Authority's pretreatment program. Similarly. 
industrial users that contribute to the violation should be listed under comments. 

8.- Description or the Noncompliance 

Under the permittee's name and permit number, information on each instance of noncompliance inust 
be. reported. For pretrearn:ient violations, the de5':.":-iption should summarize the criteria that were 
~i_olated and reference ·the QNCR Regulation subparagraph. The subparagraph of the August 1985 
Regularions thar apply would be as follows: 
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Type or violation 

1) Failure to implement or enforce industrial pretreatment 
requirements 
(Criteria A-E) 

2) Prctn:atmcnt Report · )0 days overdue 
(Criterion F) 

3) Compliance schedule · '>0 days overdue 
(Criterion G) 

4) Other violation or violations of concern 
(Criterion H) 

QNCR (Section 123.45) 
Regulation Subparagraph 

(a)(iii)(B) 

(a)(ii)(D) 

(a)(iii)(C) 

(a)(iii)(G) 

The criterion should hc li~tcd under the type of violation as the exa.mplc (Section IV) shows. 

Each violation should include the date. If the P01W has missed a deadline, the deadline is the date of 
the violation. The last day of the month is used as the violation date for violations of monthly averages. 
In some cases, the Agency may have di~overed the violation through an audit or inspection of the 

. P01W program. The inspcl·tion/audit date should he noted under comments. ln the examples, all dates 
on the Q!"CR arc written in '.'>i~ digit numhcr'.'> reprc,cnting the month. day. and year. The date, January 
1), l'JS7 j, l'ntcreJ "' 111!1'1~7 for the PCS ~l·m·r;1tcd QSCR. · · 

The Rq:ion Pr ;1ppnin:d State '.'>houkl con.t.11.:t the J>On\' promptly when a prctrcatment implcmentation 
violation. i-. 1.ktcctcd. The Rcgion/StJte should abo indi1.·~1tc! it:. response to the POnV"s failure to 
impknwnt ;in ;1pprmcJ prngr;1m on thc OSC'R In determining the appr<lpri.1tc n:,rmnsc. the 
Rcginn/St;1k 'hould nin,i1.kr the impal't of the \'iol;1tinn. POnV compliam:e hi-.tory. the numher of 
SllJc;, and the naturl' and/or c..lur:ition of thc violation. Initial violations may he re,olvcd thri1ugh training, 
l·onkrl"rh·1.·'· '•r Pn-,itl' r c.·\ il""'' Tht" lh·!!i' •n.d/St.itc rl"'f"111,1.· <.hnuld hl" tirndy ;tlld ex-;datc to formal 
l'nlor1.·cm1.·111 1 ;111 ;1drni11i:-.tra1i..-c 11rlkr ~n JUd1\.·i;1l rl'lc:rr.11) 11 the l'OTW f;1i1' or j., unable to rnmply in 
a timd~ t.1 ... l111•n I 'l'e 1.·\.1mpk ~) ·nll' cJ.1tl" the ad ion '.l.;1' t.1ken shPulcJ.al-.o hc indic1tccJ on the (.)~;cR. 
Pb nnl·d ;1,·t i1111-. by the.· I'< >T\\' 11r ih ll ·' a ncJ projel:tl·J J.1 t c' 'houlJ hc notcJ under <:omments. 

_C. Compliance Status 

The Q!'ICR also tracks the: status of e;u:h instance of reportahlt: noncomplianct:. Three status code$ are 
usually rt:ported: onncompliancc: ( l'C). resolved pending (RP), ancJ resolved (RE). "Noncompliance" 
means the violation or path:m of violations is continuing. "Resolved pending• means the pcrmittec is 
making acceptahlt: progress according to a formal schedule (i:e., through an administrative or judicial 
order) to '-·orrc~:t the viol;1tion. "Re'.'>olveJ" mc;in-. the pcrmittce no longer cxcceds the Q!'ICR criteria 
for whi1.·h thcy ;1rc: li~teJ. fl1r the "n11n"·ompli;in1.·e· and "rc'>olved pending· '.'>tatus, tht: status date is 
gencr;1lly thc last J;1tc of the rcpo.rt pcrioJ. lnc status dJte fur "resolved" is either the: date the: 
noncompli;in1.·c rc4uircmcnt is fulfillc:<..I or the fast day of the report pt:riod in which the permittee no 
longer ml·~l'.'> the QSCR l'riteria. 

The "<.:11mmt.·nh" l'olumn c~tn he: u:-.ed to dcsaihe the violation. e.'(plain pcrrriittce progress, indicate 
potential rc.-mc.-Jics. projc.-l·tc.J J~1tes of nimpliance. anJ cxpbin agency rcsponses. Other information can 
also hc rcpl)rteJ unJer commcnb, induding thc name:: of noncomplying SICs; the:: lc::vd of performance 
or degrec of failure hy the POT\\'; the names of other permittees that are covered hy the Control 
Authority; agency plans for training or technical assistance; and the manner in which the agency learned 
of the violation. · 
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IV. EXA'f Pl.ES OF REPORTl~G O:"li THE Q:"liCR 

The following examples illustrate how violations and agency responses are reported. Example 1 is a 
moderate size P01W that has refused to implement the program. Example 2 is a small POTW whic,. 
nee~s assistance. In each· example. instances of noncompliance were addressed hy an administrativl'I 
order after an initial warning. 

A) Example I 

Scenario: Hometown's pretreatment program was appro .. ·ed in June 1985. The permit required an · 
annual report, fifteen days after the end of each year. heginning January 15. 1986. The 
program required that permits he issued to 15 SIUs hy June 30. 19X6. The POnv was audited 
in August J986 and had failed to permir and inspect its JCs and foiled ro suhmit an annual 
report. 

IN~TA!'-0<.:E OF 
NONCOMPLIA!"<CE 

Issue permits 
{C'rircrion A) 

Inspect SIUs 
(Criterion B) 

Submit Annual 
Report 
(Criteria F) 

COMMENTS 

QSCR Lislin~ 

Hometown WwrP. Hometown. US 00007 

·REG ACTION COM rt.1.-\:-.:C.:E 
DATE SUBPARA (ACiENCY/DATI.I ~TATI.JS ( OAlr.) 

0630~6 (iii)(B) Audit RP co:n IX7) 
( EPA/IJl<\ll.'\t1) 

AO II L~"\ 
(Srate/11.·u 1-:71 

083086 (iii)(B) Audit RP (O:H 187) 
(EPA/ liX.\OXh) 

AO# 123 
( Sr;ire/O.U 187) 

011587 (ii)(C) Phone call RP (033187) 
(Srate/O 13087) 

AO #123 
(State/033187) · 

' t· 
! 

AO requites submission of annual report by 4/30/87, and permit issuance and sampling inspections o~ 
all SIUs by 6/30/87. Control Authority includes two other per;-ittees: Suburb One, Permit No. US J 
00008 and Suburb Two, Permit No. US 00009 who must meet the schedule for inspection~. . 

,. . ,, 
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Discussion: The entry on ONCR for Hometown shows the name and permit numher of the facility. 
The Control Auth0rity also covers two 0ther pcrmittees. Three rcportahk noncompliance 
critcri;1 were exceeded (see sections I and II of this guidance). The annual rep0rt was due 
fanuary 15. 1'>87, accortling to the r-.;PDES permit for Hometown. The approved program 
was the ha .. is for the other reported ,·iolations. The "reg suhpara" identifies the section 
of the cxi .. ting Q!'CR which covers the violations. The State has called the city which 
promi.,ed to suhmit the annual rcrort. After discussion with the city anJ its outlying 
juri.,diction ... an admini.,trative 0n.kr was issued with a comrliance schedule: t<l resolve all 
three \ i( ilatinn ... Hometown is follciwing an enforccalile scheJule that will lead to 
compliance. so its compliance status is shown as "RP" (resolved pending) for all three 
violation ... The comments indicate the compliance deadlines. 

8) Example 2 

Scenario: Liulc Burg·), pretreatment program was approved January 1 •. 1986. The facility has two 
SICs. one j., a fonJ processor and the other is a pharmaceutical manufacturer. Little Burg 
has had loads that have resulted in permit violations of BOD (March· June 1986). The State 
Approval Authority issued an admi.nistrative order Septemher '.\O, 1986 to estahlish a 
s(·heduk fnr i'"uing ll: permits. The ROD viol;1tions were considercd resolved for reporting 
JHlrJH i..t'' a., of <>ctohcr I. 1 ''~"· 

l.ittll· 8urg W\\TP. Little Burg. t:s noox 

IS\"l,\:-.;1 I t 1f 
J'li<>S( C>'.\tl'I I.\:"< I· 

Fnti 'h·l· .1~.1111-.1 

ll; 
pa.,.,·tl1111u~h. · 
intl'I kr t'lll·l· 
( Critt:rion E) 

Criteria E 

C'ritl·ria E 

CO,t:\1E'\TS 

(>.\TI: 

(I ' \ ! ."ii• 

04108(, 

HHi 
St:Ul'AKA 

( iii11B1 

(iii)(B) 

(iii)(B) 

(iii)(B) 

AC Tl<>S CO~tl'l.IA!'liCE 

fA<iENCY/l>ATI:I ~TA1"t1S lf>ATf) 

,\C>lll 
(St ;1 t t: /11'1 "\ll~r,) 
W;1rnin~ lt.·ttl.'r 

( St;1 tl' /114 I~"'') 

AO#l 
(State/093086) 
Warning lc:nc:r 
(Slate/05t5R6) 

same 

same. 

RP (033187) 

RP (0.H 187) 

RP (03'.\ 187) 

State has pmviJeJ tr:1ining to Little Burg and PREL.1~1 to c~1kulatc local limits ( 10/86). City will issue 
permits by 4/ 15/S7. · 
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Discussion: Little Burg has a history of prohlems from industrial loadings. The pretreatment violation 
is a lack of enforcement against interference and pass-through. The same violation 
occurred four months in a ·row. The POTW also had a violation of its BOD limit whidil 
met the criteria for reporting on the QNCR. In this case DMR data wtrre critical flags~ 
an interf ereni:e/pass-through problem. The solution is believed to ~ local limits and 
permits (or the SIUs. The administrative order established a schedule which . is being 
tracked. The original BOD violations have been resolved because the SIUs have reduced 
their loads and are preparing to add treatme.nt. When the POT\\' has completed the 
development of local limits and issued the permits. the instances of noncompliance will 
be deleted from the QNCR. The State will continue to monitor progress each quarter 
through reports and/or inspections. 

V. CO~f PLIA~CE EV,\LVATIOS 

EPA or the approved State should use pretreatment compliance inspections, ;innual reports. audits. and 
DM Rs to evaluate the compliance status of the permittt:e. At a· minimum. available data should he 
rcvic'wl.cll cvc:ry ,j~ month-. to Jctcrminc \olohcthcr the POTW j, in 1.:11mpli.in1.·c: ·n,i, rt•\ i1..·w m.1y nl·cur in 
conjunction wi.lh lhc conduct of an audit or in~pection or the rcceipl ot a report. Once the f;u:ility is 
s~own on the QNCR. quarterly evaluations are needed to upllate the compliance status on each QNCR. 

Compliance with permit effluent limits. compliance schedules, and n:porting c~1n ~ tr;1ckec.l in ~CS. 
which is EPA's automated data system. The dates for suhmission ;inc.I n:ceipt of periollic reports and 
routine re4uiremcnts should also he tracked in PCS. WE~DB d;1t;1 alrcac.ly require that receipt of an. 
annual report (or periollic report) and its due date must he cntercJ into PCS .1s ;, permit ~hedule 
requirement. This trad;.ing would allow Regions ;ind St&1tcs tu forcc;1st when rcpPrts arc c:.~pcctcll and 
detect reporting violations, similar to the pnx:css for tracking di!i4.:hargc monitoring reports anc.l other 
scheduled events. 

The Pretreatment Permits and Enforcement Tracking System. ( PPETS ). has hcen developed. as a pai'T' 
of PCS, to track the overall performance of POTWs with their pretreatmcnt rel1uiremcnts and the 
compliance rares of significant industrial users. Users guides and training will he provic.lcc.l to Regions 
and State~ in the fall of 1987. A fc:w examples of the data which PPETS will indullc for e;1ch POTW are 
the numht:r of significant users (SIUs). the number of rc4uircd control mechanisms not issued, the 
number of SIUs not inspected or samplt:d, the numher of SIUs in significant noncompliance.(SNC), and 
the number of enforcement actions. Most of the data in PPETS will only he indicat.ive of potential 
violations. The apparent violation should be verified as a continuing prohlt:m before the instance of 

. noncompliance is reported on the ONCR. The data elements in PCS and PPETS that may apply to 
reportable noncompliance are summarized for each criterion in Table 2. 

Once the POTW has been reported on the QNCR it should continue to be reported each quarter until 
the instance of noncompliance is reported as resolved. Compliance with an enforcement order (both 
judicial and administrative) should be tracked on the QNCR from tht: date the order is issued until it 
is met in full. EPA and/or the approved State should verify the compliance status of the POlW each 
quarter through periodic reports from the POTW, compliance inspections, audits, meetings, or requests 
for compliance data and information. 

14 



Table 2 

REPORTABLE ~OSC0,1PLIASCE CRITERIA ..\SD REL\TED rcs;rrF.TS 
DATA ELE,fESTS 

Criterion 

Criterion A 
Failure to f c;c,ue Control \1echanisms 

Criterion B 
•• Failure to Inspect SIUs 

Criterion C 
Failure to [,1;1hli'h Sdf-\1nnitoring 

<. 'ritcrion () 
·· Failurt: to lmplt:mt"nt Standards 

Data Source 

PPETS 

PPETS 

PPETS 

PPETS 

· llata Element 

o !'umber <'f SIUs without 
required control 
mechanisms 10 · 

o Control mechanism 
deficiencies 

o Number of SIUs not 
inspected or sampled•o 

o SIUs in SSC hut not 
inspc~tccJ or samplcu 10 

o Sll."s not inspcctcJ ;at 

rt·quircu frcquenL·y 

o lnaue4uaL)' of POTW 
in,pcdinns · 

o SIUs in SSC with self
m11nit11rin~1~ 

11 \'i11btinn Summary 

o Eft1ucnt .u;1ta 10 

o Sf Us in Sl"C 10 · 

o Number of enforcement 
actions10 

o Amount of Pcnaltics 10 

o Auoptcd lo<.:al limits 10 

o "Tl:ch n ii:a I cv;d ua t ion for 
10<.:al limit~ 11' 

to ·Warer Enf~rcc:~enr ~arional Dara Ba.sc (.\\"E.,.,,'DB1 dJrJ ekments for -.·hich d:ira enrry 1s required, nor uprion:al 

lS 
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Criterion 

Criterion D (Continued) 
- Failure to (mplement Standards 

Criterion E 
-- Failure to Enfon.:t: 

Criterion F 
•• Failure lo Suhmit Annual Rc:p(")rt 

Criterion G 
Failure lo Meet Compliance ScheJules 

Table.? 
(Continued) 

Data Source 

PPETS 

PCS 

PPETS 

PCS 

PCS 

Data Element 

o Deficiencies in POTW 
application of standards 

o Date permit re1..1uired 
implementation 10 

o ~umher of significant 
violators published in 
the nl"wspapcr 10 

o \"il,l.1til'n summary 

'' F.ftlm·nt dara 1,, 

o S.11nc .as Critl·rion 0 

o Pass Throui.:h/(nterfor
cnc..:e inc..:iJcnts 

o Oc:fic..:icnc..:ics in POTW 
sampling 

(' lkfi(il"rh:ic:-. in POTW 
.1pplil.·arinn <lf 'tand;m.ls 

o Enforl.·l"mcnt rcsponsjl 
procedures used 

. o reporting S4:hc:dulc 

o permit reporting'0 

o c..:omplianc..:c S<.:hcdulc 
events 10 

10. Water Enforcement N:uiunal Data Base (WENDB) da.1a dcmc:ms fur whi'h da1a entry is rc:quircd, not optional 
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VI. RESPONSE TO POTW NONCOMPLIANCE 

The O~CR requires reporting of noncompliance. as well as ~he action taken hy the approved State or 
EPA Region to resolve the noncompliance. EPA Regions and approved States should review and verify 
all prohlems or violations related to P01W program implementation. regardless of whether they are 
or will he reported on the O!':CR. Specific implementation requirements musf be identified and 
compliance should he sy.,tcmatically reviewed and evaluated. In· determining the appropriate response. 
the Approval Authority shnuld consider the nature of the violation. the length of time the POTW has 
hcen aprrcwcd. and the cnmpliancc history of the permittee. 

Given the fact that implementation of pretreatment program -requirements is a relatively new experience 
for many POTWs. formal enforcement may not he initially appropriate. The POlW may he unaware 

. of how to correct the violations that have occurred and may need training and guidance from the 
Approval Authority. The oppor_tunity for a ·second chance· is an important option for the Approval 
Authority. In all case ... the POn\' should he advi ... ed' of its violations. However. if the viollltion is the 
first such prohlt:m anJ the ronv is willing to implement the approved program anJ needed corrective 
action, then technical assistance may be appropriate to help the POTW personnel understand what is 
expect.cd and when. 

EPA recommends closely monitoring the progress of the P01W in issuing. reissuing. or ratifying its 
control mechani-.ms. If thl· ronv consistcntl\· fails to issue and maintain its control mechanisms in a . . . . . . 
timely fashion·-th;1t i' i,.,u;rnl·e in accordance with the approved program nr pcrmit·or the requirement 
(If an enfl\rn:nwnt nflh-r "ithin 110 day' after rwrmit e\piratinn--tht: :\ppnwal :\uth(lrity shoul.d issue a 
warn·in!! ll'lll'r 11r ;ulmini,trative nnkr to the Control Authority and l''t;1hJj,h a '-'."hl.'dule for issuing th~ 
ncce..,.,;1r\' cnntrnl ml'l·h;ini'm .... 

Whl·re a '4."hl·tlult: i' nl't'lil-tl for corn·ctiw at·tion, the Approval Authority may wi"h to establish that 
M:hl·duk in ;in l'nfoll-cml'llt onk·r. Whl'n a ":hedulc extend' fnr '>0 d11ys or longer, EPA recommends 
thnt the Approval Authority cstahli:.h the schedule: in an t•nfon:emcnr ordt:r. A c.Jctailec.J schedule with 
intl'rnwdi.1tt' 111ik,1111H·, '>'ill hl'lp thl· POT\\" i1lln1.::itt' ;1ppropri;1te timl' and priority to the rcquirctl 
ta-.b. "hik· hi:lping the :\ppw,.d :\uthori_iy i.l"-l"'' the.: I'< >TW"s prngres,. The Apprm·al Authority m11y 
ll'l' a ~t"l"i h-tlt""r In 1•l•t.1i11 inl11rm;1tion .ind tinw c.·-.1im;1tc..·, lr11m thl' !'OT\\" 111 dc.·vd11p the.: compliance 
srhl'duk < ·11rnJ1li.inl·t· "1th ;in enf11r'-·ement 11rlk·r ·i, trad.;ed 11n tht: C)S< "R until the.: POT\~' ha' returned 
tofull \.'c.1tnpli;11h·l· "ith the :'\l'DES permit. 

Formal c:nfon:cmt:nt will he the: appropriate: initial response in a growing numhcr of cases as POTWs 
hccomc more knowlcdgcahlc of thc:ir implementation rcsponsihilitics. Whc::rc the POlW has 
substantially failed to implement its approved program or demonstrates inadequate commitment to 

· corrective action on a timdy h<1sis, the Approval Authority should initiate formal enforcement action. 11 

Formal enforc.·c.:mcnt may abo· he appropriate as an initial rc:sponse whc::rc:: the POTW's failure: to c::nforce 
h:1s contrihutcd ro interference. pass-through. or signific:int water qualiry impacts. Whc::n a violation hy 
the.: POT\\' has hc..·c.:n idl·ntific..·J anJ the POTW ha' failed to initiate.: L"orrt·l·ti\'e al'tion in the quartc::r 
following identifo:;1tilln on the Q~CR .. the: :\pprov;d .-\uthority .,houlJ strongly consider formal 
c:nfon:cment 61Ction. 

11 EPA Head4uancr~ 1~ dc.. ... ·cl,;ping criteri3 for bringing formal enforcemc:nl acttons and model plc:adings and complaints for 
. judicial a\.'tmns again~ POT\\'s for failure 10 implement their pretrea1men1 programs. 
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VII. SU!\fMA RV 

The Q1'CR is an important tool to identify rriority violations of permit conditions. to overview the 
effectiveness of State and EPA compliance and enforcement activities. to provide a framework to achie'4 
a nationally consistent pretreatment program, and to compile national statistics on noncompliance roJ. 
the NPDES program. The existing rule for noncompliance reporting requires EPA and the States to 
report instances where POTWs have failed to adequately implement and enforce their approved 
pretreatment program. 

Nearly 1500 POTWs are now approved. Pretreatment will he the primary mechanism to control toxic 
and hazardous pollutants which may enter the PO-rN or its sludge. Therefore. it is .. ·ital that EPA and 
the approved States routinely evaluate POlVI compliance with the requirements of their approved 
program arid report POTWs that have failed to adequately implement their approved program. 

This Guidance is intended to assist Regions and approved Stjtcs ev~ilu;He and repMt POnV 
noncompliance with pretreatment requirements. The Guidance explains the criteria that shoukl he used 
fo evaluate principal ;H:tivities and functions nl'Ct:<;,\;t~· tll impll.'mt•nt tht• pm~ram fn '\l'nll.' C:\Sl.'S, 
approved States aml Regions. may need to mmlify the prngr;am and/or !'PDES permit hccause the 
existing requirements are inadequate or hecause conditions ha .. ·e changcJ. In general, those POTWs 
that meet the definition of reportahle noncompliance should he priorities for resnlving the inadcquades 
in approved programs or permits. 

EPA plans to incorporare specific crireria inro rhe SPDf:S Rcgularil'ns for noncompliance rcporring 
of POn\'s whi~h fail ro adequately implement their prctre;1tmcnt prngr;1m' The rcgubtion will he 
de ... elopcd ;iftcr ~cg.ions and appro ... cd Srarcs h.1ve h·sd the llpportunity hi u't" this Guid;ann.· fl1r at lcasr 
12 months to assess the dfecriveness of the crireria in identifying serious nonn1mpliam.:e. Comments 
on the use of this guidance and the reporting of POTW noncompliance required um.lcr the Straregi.J. 
Planning and Management System in FY 1988 will he carefully evaluated for future regulatory an• 
program reporting re4uiremenrs. 

18 
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PREFACE 

The Permit Compliance System CPCS> Is a database management system 
that supports the NPDES regulations. The system is available to 
registered users in State and EPA RegiC?ns through the National 
Computer Center in North Carolina. 

PCS PERSONAL COMPUTER CPC> PERSONAL ASSISTANCE. LINK CPAL) is a 
· u~er fr·iendly PC software package which was developed specifically 
to allow managers to generate reports from PCS quickly and easily 
using only a few keystrokes on theit microcomputers. In addit·ion 
to the PCS PC-PAL Manyal, the following manuals are available on 
~he PCS system. 

PCS Data Entrv. Edit, and Update Manyal - General Overview of 
PCS and· detailed information on entering data into PCS. In
cludes documentation on PCS-ADE and PC-ENTRY. 

Generali zed Retcjeyal Manyal -Provides complete information 
about how to run all flexible format and fixed format reports 
available in PCS. This includes preprinting DMRs and running 
the QNCR. 

Ingy j cv User's Gy j de - Oescr i bes in detail the interactive 
retrieval software that provides inter~ctive ~ccess to the PCS 
database. 

Data Element Di~tjonacv - Gives a detai: id description·of each 
type of data available in PCS, field by field. 

pcs Codes and Desc:cjptjgns - Provides a complete list of all 
of the code value tables used in PCS. Referenced by the~ 
Data Element Qjctjgnacy 
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G~idance ~egard:ng Regional a~j HeadqJar:ers coordina~ion on 
Proposed and Fi~al Administracive Penalty Orders on Consen: 
., ~er .. 1e'-' -: ... ~orc:e ... en· , .... "'Or: .. : es o~ · .. e· .. _, - '· ... ' ... :i... ,, .. _.... "' - ,.. .. - . • • - ... · .. - . • "a: er Yi. u. a .. ;. _ "i ,.. .: : 
o: :.987. 

I. Purpose 

!!. 3ac~'::round 

Jn Feor~ar/ 4, :9d7, ::ie ~CA amendmen:s of :987 were enac:ed. 
Sec:ion 3:4 ;iv•s :he Adminis:ra~or new enforcemen: auchoricy :o 
issue adminis(racive penal:y orders against alleged violators of 
:ne ~QA. The Adminis:rator is 1e~egating :nese new aucnori:ies 
to :ne Regional Adminis:ra:ors and tne Assis:ant Administrator 
for ~acer, •ho may :nen redelega:e many of :nese new auchori:ies. 
:ne Of!ice of General :o~nsel lJGC> and :ne Office of Enforcement 
and Compliance Moni:oring (OEC~> also •ill have certain ?rescriced 
roles. 

The followin~ ;uidance covers roles and responsibilities for 
Regional and HQ offices in E?A's use of :hese new enforcement 
aucnorities, including coordinacion responsioili:ies. The guidance 
is in:ended to promote consistent and sound development and ~~e of 
~nese autnoricies, ef·fective national management of the new 
enforcement progr3m, and nel?f Jl informa:~on excnange, •nile affordi 
s~gnif ican: f lexioili:y for :ne Regions :o implemen: :ne au:nori:ies 
mos:.effic~en:ly as seen fi: i~ individ~al cases. 

!!I. HQ CONC~RRENCE ON INITIAL PROPOSED ANO CONSENT PENALTY AO's 

A. WQA Class I and II Penalties Other than §404 

Each Regional off ice shall submi~ to Anne Lassi~er, 
Chief, Policy Development arancn, Office of Water Enforcemenc 
and Permits (OWEP) copies of che fo.llowing pri.or :o issuance: 

l. The first three Class I and the first three Class II 
combined complaints and penal:y orders (and accompanyin3 
cover letters) proposing cne assessment of penal~ies prior 
issuance under 5314 of the WQA. 

2. The first three Class I and first three.Class II 
final penal:y orders on consent prior to issuance 
~nde~ S314 of ~he WQA. 

,,-.., ,-
,) -
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a. WCA Class I and II·S404 Pe~alties 

Each Regional office shall submit to Suzanne Schwar~ 
Chief, Policy and Regulations Branch, Office of Wetlands~ 
Protection (CWP), copies cf the f~lLowin~ ?~i~~ to issu3n~~: 

-:-::!!:,:.:-.~~ .:')mt:Ji.l:.~ts 3n-~ ;:e~·nl~! ,J!"'·:!ers ·•i.'::i .3CCC"1;>ar.yi:i1.; 
letters ;r~~0s1n; t~e assess~e~t ~f ~ena_lti.es ~~i.~:- to 
lSSu3nc~ ~nder S3:~ ~~ :~e ~CA. 

2. :?-.'? ~:.=~t t~=-~~ ~:353 : .3r.·~ ~1.~.5t ~~~~~ :::3ss r: 
~ i :-: ~ l ;:; e ~a l o; 'f :- - ! ~ ~ c; ·:: :i .: 0 ~ s e ~ t ;;, r :. , ~ !"' ~ ' i :; s .... a~ c ~ 
u~de~ Sll4 ~f t~e ~~A. 

c. r~ple~entation 

The Sf f ice ~f ~at~r Enfor~e~ent ~nd ?e~mits 0r the Office 
')f ~~tlan~s ?:-~tecti~n, ~s a~~~~P!"'l3te, ~ill dist~i~ijt~ cop~es 

·0f t~e o~~e:-3 t0 t~e ~f !1ce of Enfo!"'c~~ent ~nd Compliance 
~0n1t':>:"l.'.'\-;. ::?A Re-:;l.':>'.'\S ..,usi: l~"..dln ~~:n.~en"..s and concur-::-erice 
f ~0m G~C~ - ~at~~, and .;~EP ~!"' :~P, as a~proprldtd, 0n initial 
~r')?OSd~ p~nalty ~?"der~/ccmplai,ts dn~ f 1,31 orde:.-s a~ c~nsent 
:::i~fot"e Sl•Jnln'] .'')?'" 1ssu1n-1 ~h~s~ •!0c:w::i~nts t:) the respondent or 
t o any ~ t h ~ r pd r t y o u t s i c1 e o f E PA • •;EC M a n d OW o f f i c es . .., i l l 
t):'Ovicje one JOint rt!sponse to the Re':41.~ns ':o ~ini~ize ~-)on!i.'."'131": 
bu?"1ens on the ~e1ions. 

In o?"de:.- t') ~J<~e·j1':P. H~a-~qua .. ":e~s :·~·n~·"' 0f tJ!'"Oposed 
3nd final •'):.-de?"s, t~e Re~1ons :!!•.Js· :n·=~·..:~d .3n .lction memo 
or .l fact sn~et ~xplaining the fd :.Jal basis, rationale, 
and sign1f icant issues associated ~ith each proposed and 
final order. This material should show the basis for using 
·the procedures chosen, and show application of penalty 
assessment criteria. We hope that in many cases ~he Regions 
will be·able to use the same action memo already developed 
for their own internal use. The package also s~ould designate 
a contact person in the Region with whom Headquarters should 
communicate on the package. 

The Region ~ay, at its discretion, submit in the package 
any ~ther relevant materials which may be of a~sistance to 
Headquarters during the review process. 

OWEP, OWP, and OECM review for, ~urposes of deciding on 
concurrence will focus on whether the submitted documents· 
are consistent with national law.and pol~cy in the are3 ~f 
WQA prog·rall\s, WQA enforcement and enfoi:-cement gener~ll'/• 
The revi~w focus will be on the legal and technical soundness 
of che administrative documents ;~omitted by the Region. 
The rev-iew cypicallj will not foc~s ~n ~hecher 3n administ~at' 
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penalt~ action is tbe best alternative enforcement r~sponse, 
although particular attention will be given to this issue on 
administrative cases that raise precedential national issues. 
The Headquarters concurrence memorandum may require document 
changes needed to protect the Agency's enforcement ~osition, or 
~a: ~e~ely sug;est chan~es preferred by 8eadqua~ters reviewers 
fo~ the Region to considar i~plementing. 

OWEP, OWP, and OECM will respond jointly in one w~itten 
communication to the Regions no later than ten working days 
from receipt of the package unless there is good cause for a 
~~layed decision. Headquarters may need to delay its response 
if, for exam~le, additional information from the Region is 
essential before concurrence may be given. If good cause for 
delay exists, the appropriate OW Branch Chief must immediately 
notify the affected Region 0f the delay, and provide the reasons 
for the delay. 

Upon resolution of t~e matter causing delay, OWEP, 
OWP, and OECM ag~ee to respond to the Region ~s quickly as. 
possible, but no longer t~an ten ~orking days from receipt of 
all infonnation requested. 

If Headqua~ters does not respond to the Region within 
the approp~iate time frame, the Region must notify OWEP or 
OWP, as appropriate, that a response has not been received. 
If the designated representatives for OWEP o~ OWP do not 
respond to the Region within one day, the Reqion may assume 
that OWEP or OWP, and OECM hav~ no comment on the proposed 
or final order and concur in its issuance. 

Where possible, the Regions are encouraged to for.ward 
diverse cases, involving a variety of WQA violations, to 
Headquarters for concurrence. 

IV. Other Procedures to Facilitate· National Management of the. 
Administrative Penalty Program 

A. Submission of Hard Copy of Penalty Orders 

Currently, Regions are asked to submit copies of all 
administrative orders (§309) issued tG OWEP. Through 
this guidance, we are also asking the Regions to submit 
hard copies of proposed and final penalty orders, either. 
litigated ·or on consent, to OWEP or OWP as appropriate 
within 30 days of issuance of the order. These hard 
copies will be used as one mechanism for evaluating the 
effectiveness of implementation of administrative penalty 
authority and assessing national consistency in the use of 
the authority. Submissi0n of hard copy should in no way 
delay or impede a Region's ability to use the administrative 
penalty authority. ·· 
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Headquar:ers ~Lll. :rac< :~e ~~sJance ~f admins:rative 
penalty orders for o:her :~an Sec:~~n 404 :~ro~~n :~e· 
~~r~~= C?mplianc~ s~s:e~ (?:~),a~ a~:o~a:~~ ~a~age~en: 
~~~~~~a:~~~. s~~--~-~ :~r :~3:<·.~.: --~~.~·.·-_, -~--· · 2--~ 2-~ - .- - ... - -""'·'::-•·•·•--I ~··-
~-.::'"':~-~-.- .:-:i-:.3 :: ·;~:~~ ·--~~- .. :--:~.~. --. - .. ·--~""" .... - .... .;, ~:.;::, __ , .. . .::. 
-;-,j~~= ::- -=~.~ :::::'? J: lfl:~:-

3~~ =~~r~~~:! r~~~~~~~ :J ~~!=< !:: ~~=J~=~-~~: l;~:J~S 
~33.~j :~ ~a:c~ ~~~~~:~e~s l~~ ~-~J~ ?~ ~:-SJJ ~.~~=~~·~ 
rar•;-~~Qis ~_.~;~ .. :. .2._ ... ::.-3-~:: .;· .... ""- .. ; .. ~ ..... : ---~ .. 
~-····· ---- •. -"!&.-'··- ~ ..... - ·-- .... ..,,;_ '!·"-·• --· ···-· 
; ~:: !~ =~ ~ :-: -:.·:-.~ :-.~:!~ : • -: - ~-?- :;. -: :-.~ .:;;.~.: ~::..: :a: :i : J =t! 
w--a ... w• C-r -···-· -· •-'• 

. .- r ... - e .. ..; ; ' ... 0 ~ ' ~ - ; .. ; s .. r -"' .. ; ., e ("' ... l. n l. 0 n s 
..... -._'..,J.11.,J ., ...... ..-:.,_,1'\.i1il···· - ~-· -"" 

~e~dqJar~ers ~~:~ ::e~@:=~ 1 =~~;~~~:.~~ .jf :!ec~3~ons 
:ss.e~ =! Aj~:~~3~r3::.:@ ~1~ :~:~es (A~:l 33 •ell as 
3~Y ~e~~s~ons ~3~=@~ ~=~~ Of ~~~~~s on appe1:. :~is 
:o~;:~n:::.'T' -:i: ~~::s:=~s •:.:: ::@ :;.r:i·::.:!e:: ':•) ~e·;~ons on 
l re~~:1~ ::3s:.3 ~~ lS3:3~ ·- ?~e;1r.~.; :3ses ~o oe '.".earj 
':;f . .\:..Js. 

: :"l ~ ·: j ~ : ~ '"J ~ "': :> ;. ~ ~ ; d r l -: : ,:; ;. :, : l : :> ~ ~ ~ ~ : ~ ... ~ , ·~ ~ ~ ,~ · ~ ~ i ~ .. ~ r 3 

~: •• ~is:r~c~:e :op~~3 Jf ~~~@~~r:~i A~; le~.3ions d3 
•el: as copies of final or~ers ·~~=~ .ire ?dr~i:~llrl/ 
·• e : l 1 o ~ e o r i :'Hl ova o: i ., e , ~ .j -i : : ~ ~; :. <Jr'. s ·. : '.".es e "' :. : t · :j e 
di;~rio~o:ed periodl=all/, as :~~1 oeco~e l~.i~:1ole :o 
Headq.Jar:ers. 

E. Coordination on Precedential Issues 

From time to time, Regions ~ill Lden~tfy cases ~here cne 
Lssues have national Lmplica:ions or 1re ?~eceden:ial 
in nature. In sue~ ~ir=u~s:an:es, :ne Region ~ill oe 
responsibla for no:if¥ing and ~or<ing ~i':n Headquar:ers 
(OECM) to develop argumen:s :o oe used in pleadings :o 
presiding off icers/adminis:raci~e law jud~es. Addi:ionall1, 
Regions should be aware :nat tne concurrence of ~ne Assiscan: 
AdminLstrator for Enfor=emen: and Co~plLance ~oni:oring is 
rea~ifed before an aooeal of an ALJ decisLon is inicLaced 
and cnac :~e same As;ls:~n: Ad~Lniscra:or ~use oe cons~l:ad 
~hen no aooeal of an ad~erse jecLsion is r~com~endei. (3ee 
~eleqa:·~o~; of AJ:norL:y. l 
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:. Headouar:ers Oversi:r.: of Administrative ?enal~y :mplemen:a:io~ 

Headquarters •ill exercise oversighc of Regional use of 
adm~nis:ra:iv~.pena::1 au~hori:/ pri~arily :nrouqn program 
revt~ws.or aJct:s (e.;~, ~n:egra:ed ~n:o :~e ann~al ~id-year 
e~al~a:~o~l, as O??Ose= :o ~ase-oy-=ase, r~3:-:i~e re~~e~. 
:~~ 3~j~~s ~i:l =e S~?;:e~en:e~ Of ja:3 ~ro~ :~e 3~=~~a:ei 
~~i~<~~= s~s:e~ 3~d i~~or~a:Lon jeve:o=ed :~r0~~n :e~ie~ 
of :ne ~ard C'?ies Of ?enal:j orjers S~omi::ed oy :~e 
~~~io~s. :~ assessi~= overall ~erformance, ~eadq~ar:ers 
~iil examine :~e :01:6~in; area~: 

- conformi:J ~i:n penal:y policy as estaclisned 
:~ro~gn re~ie~ o: pena:~/ wor(snee:s 

- efficiency and use of penal:y orders--riumber of orders 
issJed, :i~ely response and comple:ion, effec:ive 
nego:ia:ion a~d ad~ocaty 

- =onfor~i:/ ~i:~ nacional ·enforcemen: ?Olicy 

Gu~dance Contac:s: 

N?~ES: Anne Lassi:er, ~~E? 
f7S:475-o307 

S404: ~osanna Ciu?ek, OWP 
f!S:475-d798 

NPDES and S404: Gary ~ess, 0EC~ 
F!S:475-dla3 
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