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b Uj\il'f‘ED STATES ENVIRONMENTAL PROTECTION AGENCY
) WASHINGTON, D.C. 20100

SEP 11978
MEMORANDUM o | . rrict or enoncenent
T0: ' Addressees.(Attached)A
FROM: Jeffrey G. Miller, Deputy Ass1stant Adm1n1strat§r for

Water Enforcement (EN-335)

Swep T. Davis, Deputy Assistant Adm1n1strator for
 Water Planning and Standards (WH-551)

- Stephen Plehn, Deputy Assistant Administrator. for
So1id Waste (WH- 562) : :

. SUBJECT: Request for Comments on “"NPDES Permits for Solid Waste
Disposal Facilities in Waters of the United States"

Attached is a draft (dated August 23, 1978) Policy Guidance
Memorandum on the above captioned matter. We would appreciate your

hF]ttCW comments on the draft memorardum and ask that you provide any
cormments Dy-Séawﬁ“h'F=iZ‘ 1978.
O odoated

Please send comments 1o

Tom Tomase11o'

Permits Division, Office of Water Enforcement (EN-336)
Environmental Protection Agency
401 M Street, SW

Washington, DC 20460

T

Sweg'T Davis

Jeffrey G. Miller

y ///ﬁ\\

~{ Stephen Plehn

Attachment



Addressees:

Directors of Approved NPDES
Permit Programs

Enforcemnent Division Directors,
Regions I - X _

Permit Branch Chiefs,

_ Regions I - X ‘

Alan Eckert, 0GC

Lee Dellihns, OGC . ~ _

Libby Dollard, Mational Solid Waste
Management Association

Steve Schroeder, Natural Resources
Defense Council ‘ ‘

William Hedeman, U. S. Army Corps
of Engineers

Curtis Clark, U.S. Army Corps of
Engineers

Dennis Huebner, Region I
Russell Wilder, Region 1

A. Miller, Region 11
Michael Debonis, Region II.
C. Howard, Region II1I
William Schremp, Region III
J. Humphries, Region IIl
Randy Pomponio, Region lII
M. Polensky, Region II1-
George Penc, Region 11l

E. T. Heinen, Region IY¥
Karl Klepitsch, Region V
“E. Shannon, Region V¥ _
Peter Dunsavage, Region VI
8111 Hathaway, Region VI
“Merris Jucker, Region VII'
Lawrence Gazda, Region YIII
Dale Vondenahl, Reqion VIII
Charles Bourns, Region IX
Tobia Heguahl, Region X
Ronald Lee, Region X
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EORANDUM L S @E%
: Regional -Administrators - T
NPDES State Directors: ' ' ‘ - . ,
L _ T o AUG 2 3 12
FROM: Deputy Assistant Administrator for Water ‘
Enforcement (EN-335) ' ’

Deputy Assistant Administrator for Solid Waste (WH 562)
Deputy Assistant Administrator for Water Planning
and Standards (WH—SSl) '

SUBJECT: NPDES Permlts for Solid Waste Dlsposal Facilities

in Waters of the Unlted States.— POLICY GUIDANCE -
MEMORAN DUM :

I. INTRODUCTION

Questions haQe bean asked regatding_the_appliéabilitonf ﬁhe
National Pollution Discharge Elimination,systém ("NPDESf)”program
to discharges of'solid.wastes into watéES'bf'the'UnitedtStatesff_
particularly wetlancs. MIn<réspohse to reéuests'ffom EPAvRegidnsv.
ana poteh&ial oermittees foF guidanéé, Lkls menoranaum Drov1des
policy on .the apollcaolllty of the NPDES Drogram to these t,oes
of discharges and the criteria and’ procecures-;orvthe’lssuance oi[
such permits. Althouga.thevdischargeiOf any solid Qaate‘into'
waters of the Uni;ej States reéuires an NPDéS pe:mit? this
guidance is limited to solid waste Gisposal facilities located in
waters of the U;,S. which receive wastes'ffom'sources such as
trucks, barges, br_othef'traﬁSporﬁation veﬁiéles. The'guidadcef'

pp ies pr1n01pallv to those water areas most ea31lv convertec tdv
.sokld was;e dlqusal gac111t1es, such as wetlands and tldal areas
including unvegetated coaatal ﬁud,flats;

/ Thi:thrust of the policy expressed in this'éuidanCe is that,'f
- the czzcharge of SOlld wastes 1nto wagerais‘subject td the NPDES‘

recuirements ‘of section 402 of the Clean Water act. ("Cﬁ‘") and
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should not be permltted where there are practlcable alternatlves,

which: 1) do not lnvolve a dlscharge Lnto water, or 2) could.be7
conducted in almanner less damaglng to the,affected aguatic
ecosystem. Appendix "A" provides the defiﬁition‘of certain

terms used in this memorandum.

This policy is consistent with‘thevéfinciples conﬁainéd’in'
EPA's Wetlands Policy (38 Fed. Reg. 10834, MayAZ{ iS?j),:ExecutiQé'
‘Order 11990 providing for the pfotectién,of wetl;nds°{42 Fed.
"Reg. 26901, May 2?,11977)) énd;EPA'§ propbsed cléésifiéation
~criteria for solid waste dispoSalvfacilitiés under section 4004
of the Resource Cdnsérvation and éecoyery Act andisecﬁion‘éOS of

1% iy

the Clean Water Act (43 Fed. Reg., 4953, February'G, 197¢8)
II. NPDES APPLICABILITY

There aépears to be overlappina aﬁﬁhorities uﬁder.Séctions
402 and 404 of the GiA to control the discharge of solié waste.
EPA énd,approved NPDES States have éu:hority to issue NPDES
permit$ unéer sectilon 402, anad theAU.S,AArmy Corps of Enginegrs1
and app*oved 404 States have authorlty to issue Dermlts tc
control SOlld waste dlsposal under sectlon 404' EPA has.on
several occasions recognized the authorlty»tojregulate.the

discharge of solid waste under the NPDES prqgrém.l/ Cbrps

1/ Append:x "B” contains a brief discussion of ZPA and Corps'
jurisdiction to control the d*scharge of solic waste under
sections 402 and 404
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regulations, however, exclude from the'defnitiOn;of £ill B ‘  .
material "any pollutant éischarged into the wateribrimariiy to

| dispose of waste”, explaining that such dlscharges are to‘be
requlated through NPDES permlts.' It is the Corps posdéion:

that the placement of SOllc waste in waters has as a.priﬁary
purpose, the disposal of waste and thus ls'subject only td’

NPDES. EPA will initiaté diSCussionS‘witb_the_Co;psf‘to modify
theif position so tbat,'where solid Qaste'is disposed,aﬁ.a site
resulting in the filling of an area of-thé waters of the Uniped'
States, a Corps' 404 permit as- well as an NPbSS«permit will be

‘reguired for the.entire discharée; Iﬁ other Qordé such a

discharcge would have a dual purp05e (dispo$al anéd £ill) fequi*ing

both an NPDES, &and 404 permit. Until this issue

("1

PA

)l

and approved NPDES States have the authority and responsi-

(32

i

U

ity to control the discharge of solié waste under section

402 of the CWA. ©
A. Who Must Apply?

Under the definition of "point source" solia waste
collection and transport vehiclesAwhiéh diséharée of solig
waste into waters might be éonsidered "dischargefs" éubjectlto
JPDES requitementé. Logicélly, howéver;'the solid wasté.
disposal facilitv'(see'hppendix "y definitions) not the
collection and Lranporu vehlcles shoulc be required to cowoly

with the NPDES requlrements. Thus, the owner or»operator of &
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new Oor existing SOlld waste fac111ty must apoly for an NPDES
permit. New fac111tles must apply for and be 1ssued an NDDLS
permit before rece1v1ng any solxd waste for dlSposal'lnto

‘waters of the United States.

B. How To Apply?

Owners and opera;ors of solid wastes facilities shail
filé appliéations for NPDES permiis with the apptopriate EPA
Regional Office or the approvéd_NPDES State. = Applicants should
use éﬁe relevant.qutiOnSIOf'NPDES-péfmitHap§lic§tion.Shqff'fqn?
B (agriculture). Unaer the ;uthdriﬁy of 40_CFR_§SI24;23.an6 
125.13 the following adéitional information should be prdvided

with the ppllcaglon in order that the clschafge may be. compi iletely

and accurately evaluated:

-

a factual statement of whether the facility is a new

or existing facility;

3]

a description.of.the'applicability of any S£§;e, .
local, or regional solid waste Or watef guality
management plans,'incluéing ahy piané approved
under section 4007 .of the Resource Conservatlon ano
Recovery Act (RCRA) 'or section 208 of the CWA, to

the facility and 1t5‘con51stency;w1th these plans;

3. copies of ;ll applicaﬁle Stéte'éhdjiocal permitﬁ-
and licensésiob:ained for the faciliﬁy; a.l§s£ of
those reéuired‘bht not obtainéd.(ihcludiné the current
statﬁs of'thelperﬁgt appliCatioﬁ),'and,a éi;témént-

that no other such nermits or licenses =zre

reauired;

ey
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4. a deScriptiOn'of'the types and estimated <:1uanti‘r_j.§‘§s»--~.~

~J

of waste known £o haYe-beEn récei&ed”by the facility< 
in the past, presently'beihg receiyed in thé casé ‘
of exist;ng faci;ities; and wastes énticipdted ﬁoA"
be received duting the term of the permit this
description shall include the frequénéy_and duration_

of the discharge. Particular reference shall be

‘made to any toxic pollutants identified by EPaA

under section 307 (a)(l)of the CWA, any haiardOus"
substances identified under section 311 of the CWA,
and any wastes- considered hazardous under Subtitle C

of the RCRA:

a brief description of those specific areas of the
facility and adjacent and nearby waters where tge flow
and circulation of wate:é o: ihe United States-may.bé
impaired or their.réach reduced (;hcluéiﬁé any areas

to be dewatered) during the term of the permit.

a description of any adverse. environmental or -

health effects which the owner or operator has

reason to know are or will be related tb.the-.

operation of the facility, including those basec¢ on

.any physical, chemical or biological data and

information available (including fish kills), eEc.;

a description of technologies and management
practices which the appli@ant proposes to employ -to

minimize adverse impacts on the physicsl, chemical,
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and biological integrity of waters adjacent to and

.

nearby the facility, during opefation of the facility~

and similar practices which will be implemented to
minimize these impacts upon "close-down" of the.

faciity; | S

for new'faciliﬁies; an alternatives study which

investigates: the availability of practicable alternatiQé

disposal sites (including those'which wohld'ndt;
involve a discharge into water) and alternative .

methods of disposal. (including improved tehnological-

controls over the generation and migraticn oﬁ.leachate);

for new facilities, the permit issuers may recuire the

-

applicant to cverfcrm algal or biological assezy testis

on adjacent and nearby waters to assist in establishing

permit terms and conditions; and

a "close-down" date if appropriate, incicating how

long the facility will receive solid waste.

III. Permit Issuance and Denial’

Iz %)

Hew Facilities

Only under extracrdinary circumstances should an NPDES

permit be issued authorizing a new discharge of solid waste

into waters of the United States. - Thus permits for



new fac111t1es may be 1ssued only uoon such a show1ng :
fincding that extraordlnary c1rcumstances exists can .be maca by
a NPDES permitting authority only upon determination that: 1{
there are no'practicable altarnative sités-wbich_would'not7
involve a dlscharge 1nto water; and 2) uhere there.are no-'
avallable alternatlve sites that the fac111ty w11l employ

all practlcable measures and management pract;ces‘to protect
and minihize potential uarm to the affected acuatic eCOSYStém.
‘These determinations must be basec.upon the results of alterna~
tlves studies reoulred by the permlt 1ssu1ng authorlty in the
application or the permlt‘as prov1oeo-1n_se¢tlons I, IV

ané V of the Memorandum.

Since eff luent limitations cguide 1nes controlling the

rh

discharge cf solid waste have not been ssuec ‘uncer secticns 301

and 304 of the CWa, the decision whether to issue or deny a
permit and the permit requirements imposed must be decidéd.on.a
case-by—-case basils under the authority cf section 402(a)(l>.

In maxing these decisions the perm: t}iSsuer'must consider

the appropriate factors listed in section 304(b)(l)(3). One of

these fagtors is "other factofs as ...’dehmed”appropriate.“
In the case of solid Qaste facilities the-alternativesustudy‘is
an essential element in'any permit issuance decision and is an
appropriate factor warranting consideratiou under settibn

304(b)(1)(B). Thus, the permit issuer must consider the
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alternatives study.in assessing the technology app}icable to '
the discharge. If reasonable alternative sites exist which
would not result in a diécharge intp watefs 65 the U.S. a
'zero discharge limitétion would apply and the'applicatibn for‘a.
pefmit for ;he new fécili;y must be denied; If, however, there
are no alternativg Sites‘available Qith a zero discﬁérge
potential and a permit is issued, it should be issued for the
site with the least potential for adverse envifonmenﬁél impact
as determined by the alﬁe;native studies.
Solid_waste is noﬁfsuscepiible tofthelsame:kinds‘of

i Y

treatment technology_traditionally applicabionwto'indusﬁfiél
effluent waste streams. We ére not dealihg4with.a waéte-
that can be treated to reduce the amount of collution én:eriﬁq
waters of the U.S.i A decision to éllow a dischargé of solid.'
waste would have an irreversible adverse effect on waters

of the U.S. i.e., the elimination of these

X

ater. Apparentlv
the only technology available to controi the impact-of the
discharge of solid waste (i.e., the eliminatidn.oi areas of
waters of the U.S.) is to preveht the discharce or to recuce
its qﬁantity. The aécision whether to allow the discharge
depends on the availability of feasible alternatives‘which‘is_
determiheé through‘the alternatives study. The dete:minationb
of zero discharge for a Solidlwaste ﬁééility‘is similar‘to-the
zero discharge requiréments imposed on industry (i.e. where
tqtal recycle of effihent is the technology applied).

B. Existinc racilities

Interim and final NPDES permits may be issued to existing

facilities as follows:
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(1) Interlm permits shall requlre an alternatlves s;udy
and shall be issued to ex1st1ng fac111t1es where the dlscharge
of solid waste at the facility has not completely or-substant‘a’l

..

converted waters of the U.S. within- the dlsposal sxte 1nto a
dry area.  The permit shall authorize the discharge'only into
those areas already converted or subsian;ially converted into
dry areas and‘shall:UOt authorize any further encroachment into
waters of the U.S. The interim permitvshall expire‘lBOHdafs
.afterAsubmission of the final‘alternatives study as.requi:ed in
the interim permit..This interim permit mechanism aliows
existing facilities to continue to discharge solié wasﬁe'

cencing the results of the alternatives stucy;
{2) Finel permits may be issued to existing facilities:

e} wi:hout requiring an alternatives stucdy where
the discharge of solicd waste at the faCllltJ

has comoletely or substan;xal‘v conwer:ed

h

waters of the U.S. into. & dry -area. 2/The fineal

2/ Thesé areas thch aré'waterS«of'thé‘U.S. and haye.been"
converted into dry areas remain waters of the U.S.
subjéct to the CWA. Dischargers discharging inio these
areas must apply for an NPDES permit. Uncer unusual:
circumstances.(i.e., where ;heseﬂafeaé are;fil}ed.af;er
the date of this mémoranéum witﬁog; a permit) restér ’105

of the area mey be reauirec.
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pern1t shall not authorize any dlscha*oe of ,AUG 23 1973
solid waste into waters of the U.S. other than
into those which have already been converted or

.substantially converted into a .dry area.

o at the expiration of an interim permit where
the results of the alternatives study indicates
thet there are no practicable alternative

discharge sites.

Final permits fot.thevconﬁinﬁgd discharge aﬁ_exis:ing7
facilities where water areas of the U.S. héve.noﬁ'beeh'éubétén—.
tially filled shall be denied if'the:alternativés‘stgdy teguifed
in the interim permit cemonstrates the ekistencegof.ah alﬁernative

site. The authority and rationale to deny issuance of. a

p—

fina
permit based on the alternatives study is the same as that set

out for "new facilities" above.

final permits (for both néw;existing facilitiés} shall
expire five years frem issuanée cr on the "close—dowh“tdéte
reported in the applicatidn, whiéheve: is earl 13 1. However,
permits of even shérte: éuration‘may be issued on the'basis 6f.
the alternatives study if the stuayliﬁdiéatés thaﬁ ﬁhe @aqility
may be phased out before the "close-down” date. The ?ermiﬁ
issuer may establish an EYDl* tion date extending bevonc
‘the "close-cdown” date as appropriate to impose monitdring.
end inspection reguirements at the facility to éhsqre.tha:
leaqpate or other pollutants will not entér'wé:ers of Ehé

U.S.following close-down.
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Appendix "C prov1ces a schenatlve flow dlcgram of tne o

above permit issuance and denial discussion.
IV. Permit Terms and Conditions

While the procedures for p;Qcéssing.solid wasﬁe facil;ty'
permits will not vary appreciably from othér_NPDéS permits,
their contéht might be substantially different.3/ .This is
due to the fact that the appropriateApermitvcoﬁt;ols afe;not'
,traditional "end—of;pipe" effluehtllimiﬁations; instéad, the
appropriate cohtrols»a:e'speCific ménagemeht ﬁraciicesfimposed'
under_section 402(a)(l). of the CwAa which are-designe&lto:reduce

adverse impacts upon the adjacent .and nearby acuatlc ecosyssen

1f the clscharce is authorlzed

The utilization of such management practices when effluent

Jimitations are infeasible has recently Deen sanctionecd by the

[N

District of Columbia Circuit Court of Arpeals. (NRDC v. Costle

)
to

__F2& __, 10 ERC 2025 (D.C. Cir. 1977)). Moreover, there is
authority under sections 304(e) and 402(2)(1l) of the CiWa to
impose BMP's where the discharge of:soiid waste ‘may contribute
significant amounts of toxic or hazardous‘polluténts as definéd'

under section 307(a)(l) or 311 of the CiA.

)
~

Hcowever, the ‘tracditional NPDES approach of specifving
end-of-pipe treatment is still acpropriate in certain
cases for example where leachate is channelized and

collecteé &and ultimacz2ly discharged.
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Because of the nature of these management practices, EPA

permit writers should work closely w1thAthe Officerf Soligd
Waste as well as Regional 404 permit'reviewefs in devisiﬁg
permit terms angd §onditioné, parti&ularly those designed to
ensure adequate control and treatment of leachate.“Similarly,
permit writers in approved States should contact eappropriate

State or Federal agencies involved in solid waste manacement or

the regulation of discharges of dredged or fill material.

hlthough specific permit conditions will vary depending
upon the characteristics and location of the facility} permits

for solid waste facilities must incorporate the following:

i. for all permits:
a. specifi:'bodadary limits on the érea inﬁo wnich
the discharge is authorized; the amount of solid
weste which can be discharged; and permissible
eleva:ioﬁs of the disposa; area {(including the use ot
compaction). Conditions reguiring the ccnStrcction of
cikes, levees and other‘techniqués,where regulir
. minimize incursions into waters of the Uhited States.
(It is important tb'note that section 404 perﬁits are

required for the construction of these dikes, levees, etc.;

D. requirements for aeppropriate control technologies
anéd management practices which apply during operation

and upon "close-down" o©f the

rh
l_.l

fecility wnich will, to
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the maximum ex;ent_practiéabie, ﬁinimize potential
‘adverse impacts upén adjécent or nédrby waters,
pafticularly thése'impacts resultingvfrpmlleaChate
generatioh and migratian.. The required contr514
technologies and management practices may ipclude-
constructing drainage control stfucfutesqlmaintainahée
of adequate soil cover,'minimization-of the.activé
working faée of the facility,‘préventién of contact of
discharged waste with ground wéter,_méans necéssary Lo

prevent toxic and hazarcous substances from entering

the environment outside of the disposal site, emplovment

of impermeable barriers or collection ditches and

treatment 0f collected leachate;

c. terms and ccnditions necessary to ensure compliance
with any appropriate requirements of sections 307
(toxic pollutants) 311 (hazardous substances), and 405

(sewage sludge) of the CWa;

d. provisions for adeguate monhitoring record-

[

Xeeping, and reporting on the wastes being discharged

incluéding the amount of waste discharge

(o}

.
K

e. to the extent that the disposal area falls
within the waters defined in section 403 of
the CWA, compliance with guidelines issued under

Section 403(c) of the CWaA; and

R

~eer
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£. where appropriate, a recuirement of periodic
bicassay and/or algal 'assay tests on the solid
waste and leachate (where collected and treated) and
on the receiving waters to assist in cdetermining

whether the management practices and'conditions'

specified in the permit remain adeguate to minimize

.

adVerselwater'quality effects. Sampling from wells
may be reguired to detect ground water. contamination
particularly where this contamination may effect

surface waters.

for interimupermi;s: 

a. a cohdition thgtAthe’épplicént w;ll undeftake a
study of practiéable alterhaﬁivg disposal'siﬁes""
(includinc those which would not invoive a diséharée
into water) aﬁd alternative methods o©f disposal

{including improved technological controls over the

generation and migration of leachate), which will Zorm

the basis for the 1issuance of any NWPDES permit zfter

the expiration of the interim permit.

b. a compliance schedule £or preparation of. an
alternatives study including: 'a)ta_date fcf ,
squissioh of a draft al;ernétiyes study, wﬁiéh
sbould be as soon as practicablé, but gene:ally hot
later than one year from the date of issQance‘of
the interim perﬁit; and b) a~dat§ £or submissiqnvbﬁ
the final alternatives study, thch should allbw up
to six months to revise the study.in respdnse to

comments from the permit 1lssuing authority.

Y2

Te
'
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c. a coﬁditioﬁ that the interim permit will not
extend more than 180 days after:the date establiShedw
in the compliance schedule for'the-submission.éf the
final alterﬁétives study,.and in nd case later than
July 1, 1981. |

3. for final pérmiﬁs:
a reasonablé compliance schedule towards implementa-
tion of the beét management practices and control

requirements reguired in the permit.

"V. Alternatives Studv
The alternatives study in the permit application £or new-
facilities and in interim permits for existinc facilities is

essential to fulfilling the objective of eliminat

r
1
-3
(O RN
t
s ]
(D

disposal of solid waste in waters. In additionvto.descv*'T o E
alternative sites and methods ©of cdisposal, the stucvy must: 1)
éséess the effects Qn.water quality'of.each al:e:dative; 2)

assess the tec“nigal and economic feasibility o0f each alternmative;
3) compere ‘the relative water quélity impaét anc feaéibilitf

of thevalternativés; and 4) determine which feasible alée:native
(alone or in combination) will most effectively minimize
antici_qted impacts upon waters of the U.S.; anc S)vfor‘existiné
facilities issued interim permits) cons;der the im?act Ehat

solid waste disposal has had on waters of the U. S.vwithin the
existng cisposal site. Detenninqtiqns of the ecénomic feasibility
of alternatives shall be based on the total cost of solid waste
management (including the cost of solid waste collection and
trénspof:ation), not m¢rely on the costs associated with

cisposeal.
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The study must be a realistic appraisal of alternatives.
For example, where a significant portion of an-entire region is

composed of wetlands, such as southern Louisiana, the alternatives

study should focus on the relatlve merits of alternatlve 51tes

and methods of disposal in water, with ‘a view toward oetermlnlng
the least cdamaging alternative in terms of water cuallty lmpact.
Also, the study shall not be limited to areas unde* the present

ownership of the applicant or the permittee but'include_all

‘reasonable alternative areas.

Generally} the study should be made on a permit-by-permit

basis. However, in unusual areas where there may bDe many permittees

and/or permit applicants in a geographic_area the permi t issuing

"authority may authorize the preparation of an "areawide alternétives

study". This study, which may be prepared by an appropriate

recional planning commissicn, must cover the activities of
permittees and permit applicants ln a designated ceograDhlc area,

with the express avreement'of thOSe'oermittees and‘aoolicants and
z 3 : k Pt

the concurrence of the permit issuing authority in the aresa so-

designated.

Jefirev G. Miller Stephen Plehn
Deputy Assistant acdministrator, Deputy Assistant

nt Admin
Office of Water Enforcement Office of Solid Wast

1o
n
ot
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)
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I

1
€

Swep T. Davis
Deputy Aassistant Administrator
Office of Water, Plarning and Standards
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Both EPA and the U.S. Army Corps of EnéineerS'have'récognized
the authority to regulate discharges of solid waste into waters
of the United States ﬁnder section 402 of'thé Clean Wafer Act,
" A February é, 1977, letter from EPA's General Counsel noted
that such discharges were unlawful unless authorizeé by anJ
NPDES permit. A Maich 7, 1977, letter from the_Deputy Directof~
of the Corps' Civil Works Division agreéd that the discharge of

solid waste into water of the United States, including wetlands;

"is subject to the Clean Water Act. The letter also stated that

while an NPDES permit would be reguired for such a discharge a

section 404 permit would also be requireé if it 1s necessary to

construct a levee or other containment structure to restrain

the wastes frcm entering surrounding acguatic areas. The letter
further declared that the Ccrps wculé nct issue a 404

for such a levee or containment structure until ths applicable

NPDZS permit was issued.

Based on these letters the Deputy Assistant Administrator

for Water Enforcement issued a2 guidance memorandum on July

11, 1977 indicating that the dispcsal o
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garbage 'into wetlands or other waters of the United States

is an unlawful discharge of pollutants unless permitted under

sectcion 402 or the Clean Water Ackt.

Corps regulations issued on July 19, 1977, eliminated from

the definition of fill material subject to section 404 permit
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reguirements those "pollutant(s) discharged into the water
primarily to dispose of waste," explaining that such polldténts
were to be regulated through NPDES permits (33 CFR 323.2(m)).

The preamble accompanying the. Corps' regulatlons noged thau.éhé
ot

[y

disposal of waste materials, such as sludge, garbage, tr ash 2
and debris in water was better controlled through NPDES permits,

even though the final result of the discharge might be a

b

filling of an area of the waters of the United States (42 Fed.

Reg. 37130, July 19, 1877).

Most recently, on Febrﬁary 6, 1578, EPA proposed regula-
tions specifying minimum criteria for the classification of
solid waste disposal facilities under sections 1088(a)(3) and
4004 (a) cf the Resource Conservation and Recovery ACL and
ée:tiOn 405(é) of the Clean Water Ac-t. Section 257.3-1(z) cf
thege regulations would classify solicd waste facilities in
wetlands as "open dumps" unless an NPDES permilt was obtained
(43 red. Reag. 4953, February 6, 1978). These regulations would

also establish a strong presumption against the issuance of an

N

NPDES permit unless: 1) the discharge 1is Jjustified in light o
other practicable alternatives; and 2) the permit assures that
the facility -will utilize all précticable technologies and/or
best manégement practices to minimize adverse effects on the

aguatic ecosystem.
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memorandum; (2) a facxlltv for thch the og;ér or
operator cannot cemonstrate to the'satlsfactlon of.
the NPDES pepmitting Authority that a substaniial
commitment has‘been made to solid waste djisposal
before the date of this memorandum or (3) any
expansion of an existing faéility after the date
of issuance of this‘memoranduh into waters of the
U.S. where these waters have not been converted

or substantially converted into dry land as part of

the operation of the existing facility.

(4) "Solid waste" means any garbage, trash, sludge from
waste.treatment plants, water supply treatment
plants, or air pollution cont:bl facilities, and
other discarded material, inclucing solicd, 1liguig,
semisolid, or contained gaseous material resulting
from industrial, ccmmercial, mining or acricultural

operations, or other community activities which

constitutes a discharge of pollutants that would not

be adequately controlled through conventional NPDES

"end-of-pipe" treatment technologyv.

(e) "waters of the United States”™ includes, but is not

limited to:

(1) The territorial seas;



(2)

(3)

(4)

All waters which arevpresently used, or
were used in the past, or'may be~susceptible to
use in interstate or foreign commerce, including
all waters whicﬁ afe subject to the ebb and

flow of the tide,'intermittent streams, and’

adjacent wetlands.

Tributaries of navigable waters of the United

States, including adjacent wetlands;

Interstate waters, including adjacent wetlands;

ang

All other waters of the United States such es
intrastate lakes, rivers,'streams, mucfleats,

sandflats and wetlands, thevuse, degracation

or destruction ©of which would effect or

could affect interstate commerce inclucing, but

not limited to:

(i) Intrastate lakes, rivers, streams, and.

wetlands which are or could be used by
interstate travelers for recreational or

other purposes; and

(ii) Intrastate lakes, rivers, streams, anc

wetlands from which fish or shellfish
are or could be taken and scld in interstate

cCommerc::; ang



(iii) Intrastate lakes, rivers, streams, and
wetlands which are or could be utilized
for industrial purposes by industries in

interstate commerce; and

(6) All impoundments of water otherwise defined as

waters of the United States under this definition..

(f) "wWetlands"™ means those areas that are inundated or
saturated by surface or ground waters at a freguency
and duration sufficient to support, anc under.’

normal circumstances do or would suzport a prevalence
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of vegetaticn typically adapted

th

cr 1
or seasonally saturated soil ccncitions. Wetlands
gererally ircluce swamps, ﬁarshes, bngs, and similer
areas such as sloughs, pbtholes; W&t meacows,

river overilows, mucdflats, and natural ponds.
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I 1 | wHICH: |
[The Applicant must | |
Iprovide an alternatives| |
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|permit application | | |
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|that: | lIssue a final perumlt with | [1ssue an interim permit |
| jappropriate conditions and | |requiring, in addition |
| » [not require an alternatives | [to other applicable |
| |study. The permit shall not| |requirements, an alterna-|
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] | |waters of the U.S. not | |compliance schedule in |
| | lalready completely or sub- | fthe permit |
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|Sites are | |Sites are not | ' |
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[denied | Jconditions | . ] |
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