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The lillbook is intended to be a living document. It
presently .‘Sliltl of six chaptetl in loose-leaf form to allow
for periodf! add{tions and revisions. The first planned revision
will be the guidance and operating procedures for cost recovery _
.sctions. By separate memorandum, Gene Lucero will provide detailed
dnstructions on the maintenance of this Bandbook consistent with

EPA procedures.

Twvo workshops on this Bandbook are planned for regional
supervigors in bdboth the technical enforcement and Regional
Counsel areas. .The first session is tentatively scheduled for
Washington, D.C. in early October. It will {nvolve personnel
from Regions I-V. A second session for Regions VI-X, and those
vho were not able to attend the first session, will be held in
Denver. Each of our organizations will be involved in presenting
these workshops. Further information will be forthcoming on the
vorkshops from OWPE in the near future. :

Both EPA and DOJ have provided valuadle input into the
develcpment of the RCRA/CERCLA Case Management Handbook. It
is, however, a document which must be continually reviewed and
updated. We look forward to hearing your comments on {ts use-
fulness and applicability to the continuing task of preparing
quality enforcement cases. With recent delegations from EPA
Beadquarters toc the Regions and with the rapid growth in both
RCRA and CERCLA enforcement, it is absolutely essential that we
manage our work in such a way as to assure cases are developed
which can be referred and filed in a timely and efficient way.
We hope this Handbook helps achieve that goal.

Addressees: i

‘Regional Adeinistrators, Regions 1-X

Regional Counsels, Regions I-X
Departmen® of Justice, Land and Natural Resources Division

Office of Enforcement and Compliance Monitoring
Waste Management Division Directors, Regions I and V

(w/o sattachment)
Afir and Vaste Management Division Directors, Regions II, III, IV,

vi, VII, VII1, end X

('/o sttachment)
Toxics and VWaste Management Division Director, Region IX

(v/o attachaent)
Management and Organization Division

e
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I. IDENTIFICRTION OF ENFORCEMEINT CASES TO BE
REFERRED FOR POSSIELE JUDICIAL ACTION

Tris chapter describes general background information ané roles ané re-
sponsibilities with regaréd tc enforcement case referrals. It Sefines judicial
referral, specifies the tvpes of judicial relief availatle, €escribes various

referral indicators, enumerates the responsibilitie:z for idemtification ané
timely referral of candidate cases, ané discusses enforcement management

accountability.

A, Judicial Referral Defined

Before a suit can be fileé in any court to enforce the environmental
statutes EPA has been chargeé to uphold, EPA must deliver a written pro-
posal to the Department of Justice (DCJ). Such a proposal formally re-
guests that a suit be file€ by DOJ on behzlf ¢f the Agency. This writter
proposal ané delivery is an EPA "jucicial referrzl." Once the referreé
case has beern filef, it becomes a "judicial action.”

Jucicial actions choulc be carefully distinguishes from aéministra-
tive actiens. Any actiorn that a2 statute or regulation authorizes EPA to
take, but does not involve filing papers with a court ané is not part cf
of the process of prosecuting a case already fileZ in ccurt, it an admini-

trative action. :

Examples of administrative actions include:

. Issuance of notices of violation under Section .1l13 of the Clean
Air Act and other Acts proviéing for such notices

. Issuance of Administrative Complairss and Orders (usuzlly called
"compliance" or "administrative” orders) under Section 309 of
the Clean Water Act, Sections 3008 anc 3013 of the Resource Con-
versation and Recovery Act (RCRA) ané various other Acts author-
izing such orders:;

. Issuance of "emergency" or "imminent and substantial" orders
unéer the Comprehensive Environmental Response, Compensation and
Liability Act (CERCLA) Section 106, RCRA Section 7003, Clean Air
Act (CAA) Section 303, Clean Water Act (CwA) Section 504, Toxic
Substances Control Act (TSCA) Section 7, ané Safe Drinking Water
Act (SDWA) Section 1431;

.

. Issuance of formal reguests for information under Section 308 of

the Clean Water Act and various other Acts authorizing such
requests;
. Issuance of subpoenas under Section 1l of the Toxic Substances

Control Act:
e . .

I-1
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Issuance of any "extra statutcry” notice document such as let-
ters to potentially responsitle parties uncder CERCLE;

. Issuance of complaints for civil penalties under Section 16 of
the Tcxic Substances Control Act or other Acts authorizing such
complaints (either issueé separately or combinecé with a compli-
ance order).

This list is fairly complete, but should no: be considered zll~
encompassing.

1
x
n
"
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"
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B. Tvoes of Relief Availatle 25 2 Resul+s of 2 Judicia

nce a referred case has beer filed, courts nave 2 creazt variety of
remedies within their power, Tre five maior categories of judigial relief
are:

. Money djudgmencts

. Irdunczive or similar forr of spezific relief
. In rer relief

. Declaratory judgments

. Criminal redress,

Not all catecories of relief a2re specifically set forth ir eazh ¢
for redress of particular violations. Each statute EFA is chare
enforcing differs in its provisions relatinc tec judiciel reiief., V
ous combinations of these remedies may be appropriate anc availadble under

i8] r other ‘federal statutory provisions. These five categories of
relief are discussed below, .

A Sudoment for the recoverv of monev mey be for (2) the recovery of
civil peralties specifieé by statute, (D) the recovery of out of pocket
costs ané expenses cf EPA or those EPA represernts, or (c¢) the recovery of
damages (e.c., harm caused to natural resources as provided in CERTLA).

Indunctive or other specific relief that is available for enforcement
of most EPA statutes includes mandatory and prohibitory temporary re-
straining orders, mandatory and prohibitory preliminary or final injunc-
tions, and any other order of a court that directs the performance of an
act or prohibits the commission of an act. A court order that directs a

person to spend money to accomplish a specified result has traditionally
been considered "specific” equitable relief and not a money judgment.

In rem relief.involves the seizure of specific articles or any other
legally authorized remedy directed to property rather than persons. 1In
rem relief involves the arrest, seizure and/or condemnation of specific
real or personal property and other forms of relief directed to property
rather than persons, such as foreclosure of a lien. Examples include con-
demnations of land under powers of eminent domain, judicial seizures and
condemnations under federazl food and drug laws, ané various actions in:
aémiralty against vessels or contrabanc.
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A dezlaratorv judoment is a court decitsion on 2 peint of law that is
a focus of dispute betweer the litigants. Such & judgment merely declares
the law but does not direct specific relief. However, actions seekinc a
declaratory judgment often include a request for specific relief. Subse-
quent actions for specific relief may also follow the issuance of a
declaratory judgment.

Criminel dudements impose fines or imprisonment, or various forms of
probation baseé upon specified conditions, Some combination of these
punitive judgments is also possible.

C. When to Recommendé Judicial Ins:tead of Adrinistrative Action

EPA has a number of enforcement tools to use in implementing environ-
mental laws ané regulations. These include both administrative and judi-
cial aections. The type of enforcemen:t action chosen in each case should:

. Procure compiiance in the most timely manrner

. Halt further viclations as soon as possitle

. Rapidly cure the conseguences of violations

. Use the least amount of E®A and other governmental resources.

The facts of each case will largely determine whether a judicial remedy or
an adrinistrative remedy will be sought.

Agency experiences to date have pointed out certain types of cases or
situatioas that usually warrant judicial relief. Typically, those situa-
tions &-e where:

o A party fails to comply with an administrative order

. Immediate relief in the form of an injunction is needed to pro-
tect the public from imminent hazards

o Penalties are important for deterrence purposes and cannot be
imposed for the violation in question except by judicial order

. Penalties imposed through the administrative process, or costs
recoverable under the liability provisions or various statutes.
(e.g., CERCLA §107, CWA §311) must be judicially collected

o Long=-term specific conduct by a vielator is to be compelléd.

These five situations may be used as guidance in attempting to identify
potential judicial refercrals.

1=3
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) Not every case that falls irtc one of these categcries is a canéicate
for referrel, however. CERCLA Section 106 adrinistrative orders may be an
important exception to the general rule that judicial decrees (on consent
or after litigation) are the most reacily enforceatle devices ir cases of
compelling long-term specific conduct. On the other hané, judicial re-
ferral is particularly appropriate when attempting to deter others simi-
larly situatel, giver the greater notoriety associated with judicial
proceecings.

D. Roles and Responsitilities in Makine Ernfcrcement Optior Decicsions

Enforcement option decisions are made in the first instance by three
different groups: EF2 Regional Adrmiristrators, EPA Regional Counsels and
the EPA Criminal Enforcement Division.* The roles and responsibilities of
each are displayed in Exhibit I-1 ané discussed below.

The Recionel Administrator (RA) is responsible for identifying non=-
corplyinc sources ané pctentizl ernforcement targets ané, after consulting
with Recional Counsel, makinc the final decision on appropriate Agency
responge tc violations. KEe or she must also ensure that the option selec-
tec is properly initiated ir a timely manner. If one type cf formzl en-
forcement actiorn is not sufficient, it is the RA's responsibility, in ccn~
sultatior with the Recioral Counsel (RZ), tc initiate a more stringent
enforcement acticn in a timely manner.

Fer judicial referrals in particular, Recgional Counsel must be con-
sulted; however, it is the Regional Administrator's responsibility to de-
cide whether to refer a case. 1t should be noted that declining to refer
a matter as a civil judicial action Goes not preclude administrative en-
forcement or referral . as a criminal matter.

Throuchout the process, Recional Counsel is the attorney to the Re-
gional Adrministrator ané prograr ciient. All juéicizl referrals should be
accompaniec¢ by a concurrence from the Reciornal Counsel. Once a referred
case has been filed, the Regional Counsel is specifically responsible for
proviéing timely and effective legal support. The Regional Administrator
is responsible for ensuring that the recional technical office provides
adequate technical support. In addition, whenever the .Regional Admini-
strator (or his/her program designee) must make decisiones and take actions
with legal conseguences, he or she must ensure that the Regional Counsel
is consulted; this includes but is not limiteé to, the issuance of any
formal administrative notices of violation, orders or complaints.

With respect to both civil and criminal judiciél referrals, they must be
reviewed by and have the concurrence of the Assistant Administrator for

the Office of Enforcement and Compliance Monitoring (OECM). The AA for

OECM must notify the AA for OSWER and the appropriate RA when a case is

referred to the DOJ ané when an appeal is formally initiated. ’

g R
'
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EXUHIBIT I-1

ROLES AND RESPONSIBILITIES IN MAKING
ENFORCEMENT OPTION DECIES JONS

Regional Administrator

EPA Criminal Enforcement

L=

Identifies non-complying sources
and potential enforcement targets

Consults with Regional Counsel
or enforcement options

Makes final decision on appropriate

Agency response to violations.

Such responses may Include:

- Requests for information

- Information discussions with
the source

- Warning letters or notices of
violation '

- Administrative orders or
complaints

- Civil judicial referrals

v

Coordinates enforcement actions with
states

Ensures follow-up on all enforcement
actions and initlates more stringent
actions where necessary

pParticipates in a client's role in
administrative or judicial settlement
discussions

Ensures that technical litigation
support is being adequately provided
by regional personnel

Regional Counsel Division

Advises RA on - Special agent in Charge

enforcement options may refer criminal
cases

Assists in preparation . Coordinates with

of and concurs on Regional Counsel and

judicial referrals ) apprises RA of criminal

P case referrals
Fnsures that legal
litigation support
is belnqg, adequately
provided by reqional
personnel

Refers criminal cases,
usvally with the con-
currence of the special
agent In charge, to
Headquarters

0°L€86 # WSO
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In criminal matters, cases can only be referrec¢ for criminal prosecu-
tion by the Recicnal Counsel or tre Special Acent In Charge. The Recional
Admiristrator is not involved directly in criminal referrals although he
or she should orcinarily be made aware of therm. It shoulé also be noted,
that EPA's Crirminal Enforcement Division has independent investicative
authority for potential criminal violations., To the extent feasible, that
2ivision srould coordéinate its activities with the appropriate EPA re-
gional program ané legal offices. : )

E. Roles ancd Responsibilities Recardine Enforcement Management®
hccountability

In. the rapidly chancinc area of hazardous waste enforcement, proper
management of  enforcement activities is critical to the success of the
program., To ensure that enforcement efforts are proceecing satisfactor-
ily, each Regional Administrator is specifically accountable to the Admin-
istrator of the hgency fo:r meetinc specified ernforcement accountatbility
targets within the Region. Achievement of these targets is generally a
performance standa:é in each Regilonal Administrator's performance
agreement,

OSWER has initiaztec management, tracking anc repcrtinc systems fcr
the RCRA and CERCLA hazardous waste enforcement program activities. These
systems facilitate headguarters and regicrial management of the hazardous
waste procrar ané in adéitiorn to the Stratecic Planninc ané Management
System (SPMS) ané the Action Tracking System (ATS), ensure that Agency
statutory, regulatory, and policy objectives are met. .These systems
include the RCRA Enforcement Management System (REMS) ané the Superfund
Consclidateé Accomplishments Plarn (SCAF). 1In FY 1985, the SCAP process
will be inclusive of the Remecial Accomplishments Plan (RAP) ané the
Regional Enforcement Accomplishments Plan (REAP) to ensure that planning
anc other activities concerning all categories of National Priorities List
sites are managec effectively. The SChAP process reguires the
"identification of NFL sites targeteé for action in the current fiscal
year. Similarly, the REMS process combines targeting, projections and
enforcement strategy to ensure that RCRA program otjectives are met.

1. RCRA

Several general principles should be key considerations in de-
veloping an enforcement management strategy in the RCRA area. 1In the
early stages of a program, when new and complex requirements apply,
vigorous enforcement is critical for promoting information exchange
and to ensure that the regulated community understands both what-is
necessary to attain compliance and that it is in their best interest
to comply. 1In imminent hazard situations, and in cases of particu-
larly egregious violations, rapid and decisive enforcement action is
needec to protect health and the environment.

These general principles should be appliec¢ in the RCRA program

throuch a focus on three types of activities:
Lnge -
’
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In criminal matters, cases can only be referreé for criminal prosecu-
tion by the Recicnal Counsel or the Special Agent In Charce. The Regional
Administrator is not involved directly in eriminal referrals although he
or she should orcdinarily be made aware of them. It shoulé also be noteé,
that EPL's Crimiral Enforcement Division has independent investicative
authority for potential criminal violations. To the extent feasible, that
2ivision srhoulé cooréinate its activities with the appropriate EPA re-
gional program and legzl offices.

E. Roles ans Responsibilities Recardinc Enforcement Management

Accourntabilizy

In the rapidly chancinc area of hazardous waste enforcement, proper
management of enforcement activities is e¢ritical to the success of the
program. To ensure that enforcement efforts are proceeding satisfactor-
ily, each Regional Administrator is specifically accourtable to the Admin~
istrator of the Agency for meetinc Specifieé enforcemen: accountability
targets within the Region. Achievement of these targecs is generally &
perforrance stancaré in each kegional Administrator's performance
agreement,

OSWER has initiatec management, tracking anc reporting systems fcr
the RCRr and CERCLA hazardous waste enforcement program activities., These
systems facilitate headguarters and regional management of the hazardous
waste prograrm anc in adéitiorn to the Stratecic Planninc and Management
System (SPMS) anc the Action Tracking System (ATS), ensure that Agency
statutory, regulatory, and policdy objectives are met. These systems
‘include the RCRA Enforcement Management System (REMS) andé the Superfund
Consolidateé Accomplishments Plarn (SCAP). In FY 1985, the SCAP process
will be inclusive of the Remeéial Accomplishments Plan (RAP) ané the
Regionzl Ernforcement Accomplishments Plan (REAP) to ensure that planning
ancd other activities concerning all catecories of National Priorities lList
sites are managec effectively. The SCAP process requires the
identification of NFL sites targeted for action in the current fiscal
year. Similarly, the REMS process combines targeting, projections and
enforcement strategy to ensure that RCRA program objectives are met.

1. RCRA

Several general principles should be key considerations in de-
veloping an enforcement management strategy in the RCRA area. In the
early stages of a program, when new and complex requirements apply,
vigorous enforcement is critical for promoting information exchange
and to ensure that the regulated community understands both what-is
necessary to attain compliance and that it is in their best interest
to comply. 1In imminent hazard situations, and in cases of particu~
larly egregious vijolations, rapiéd and decisive enforcement action is
needec to protect health and the environment.

These general principles shouléd be applied in the RCRA program

throuch a focus on three types of activities:
i
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. More effective tracking of reculated community compliance,
including the regquirement for more freguent reports by
states anéd more effective use of the hazardous waste data
management system.

. More second-level enforcement actions, including admini-
strative orders and civil actions, where needeéd to ensure
compliance.

. More detailed oversight of state activities to track the

progress of enforcement actions at particular facilities.

A management system (REMS) has been established for tracking
RCRA enforcement activities. This system includes reporting require-
ments and a process for tracking this information. The activities
reported include oversight and non-oversight inspections, ©of major
handlers ané other treatment, storage, disposal facilities as well as
generators and transporters. lInspection categories reported include
compliance evaluation and compliance sampling of major and non-major
handlers. Record reviews of closure plans, financial responsibility
reports, groundwater monitoring data, and exception/discrepancy re-
ports are included in the enforcement activities reported. Informa-
tion is also required on enforcement followup to inspections which
tesult in documentation of Class I RCRA violations. Activities
tracked include warning letters/notice of vioclation, §3008 refer~
rals. Warning letters/notices of violation and compliance compliants
issued to federal facilities are also tracked in the REMS process.
State reports of analogous enforcement activities are required on a
monthly basis. The REMS process should be employed by regional of-
fice staffs to assist in defining cases for referral consistent with
the case management manual,

2. CERCLA

Under CERCLA, administrative and/or judicial enforcement author-
ities are used to secure privately financed cleanup (as an alterna-
tive to using other Superfund Trust FPund) whenever the private party
cleanup can be satisfactorily performed in a timely manner. In at-
tempting to secure this up~front private party response action the
Agency has emphasized a balanced use of administrative and judicial
authorities,

When private party cleanup is not a viable option, however,
Superfund trust fund monies will be spent to effect site cleanup and
cost recovery actions will be instituted. Cost recovery activities
seeking reimbursement and Superfund expenditures for response will be
initiated in every appropriate case where there are viable potenti-
ally responsible parties (see CERCLA §107 guidance for further infor-
mation concerning cost recovery actions). Cost recovery actions will
be initiated on a prioritized basis consistent with annual Superfund
Consclidated Accomplishments Plan guidance. ..
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Whether pursuing privete party cleanup or attempting to recoup
Supetfupd response expenses, tracking enfcrcement activities is cri-
tical to an effective enforcement management system.

Among the activities trackeé, a number take place before the
formal enforcement process begins. These include remediel investiga-
tions ané feasibility studies at enforcement lead sites, site classi~
fication, responsible party searches, financizl assessments, respon-
sible party notifications ané negotiations.

The CERCLA enforcement program is also composec of numerous ac-
tivities that occur during the formal enforcement process. The fol-
lowing activities are also tracked in the SCAP process:

Supportinc on~going litigation to ensure success in secur=
ing site clean-up ané establishing lecal precedernt.

. Develorinc rew cases under §106 for site cleanup in the
enforcement-leac category of sites on the KFL.

ative orders to secure privace
party clean-up removal ané remedial actions.

Irnitiating cost recovery actions under §1C7 for pricritized
comzleted removal actions, ané all compietel remedial
actions.

. Follow-up on instances of non-compliance with administrea-
tive orders (unilateral or on-consent) or with civil ac-
tions for enforcemens. Pursue consent decree or judicial
decree non-compliance with contempt actions.

Enforcement management measures have beer es:tablished taking
these activities into account. That syvstem will also include track-
ing of the total numbers of administrative and civil actions under
the ¢ wnority of CERCL :



OSvER

Tris chapter describes a recommended process for EPA's internal develop-
ment of hazardous waste cases in advance of their formal referral to the De-
paztmers of Justice. In this chapter, case development backgrouné, jucicial
referral initiation, referrzl package preparazion, ancé referral to EPh Heal-
guarters are discusseé. Because of the wide range of activities ané roles in
the pre-referral phase, this chapter relies heavily on extibits to simplify
and clearly delineate exact responsibilities, produets, and timeframes. The
descripzive text guides the reader to highlignts of each exhibit.

Kazardous waste cases that 2re referred may cite RCRA, CERCLA, or both, es
well as RCRA and/or CERCLA in comoination with TSCA, FIFRA, SDW:Z, ChA, CWA or
Refuse Act counzs (see attacheé list of abbreviations ané acronyms). This
chapter focuses on tnhe RCRA and CERCLA components of those cases.

A, Backcround for Case Develoorens
- A number of important steps prececde the designatior . ¢f & case fcr
judicial referral., This sectior. shows how RCRA andé CZIRCLA case identifi-

cation responsitilities éiffer, describes the choice of enforcemert re-
sponse types, ané outlines administrative enforcemen: options.

-

i. Case Develoorern

34

Regosnsibilicies

The Regional Program Office is charged with a number of case
cevelopment responsibilities for RCRA and CERCLA actions, the scope
of which may vary depending on the type ¢f site or incident. These
responsibilities are summarized in Exhibit II-1l. For RCRA cases, the
Regional Procram Office’s initial primary responsibility is incident
identification. For CERCLA cases, responsible party searches and
notice are added to site identification respomsibility, as are reme-
éial investigations at both CERCLA ané RCRA sites. The Regional Pro=-
gram Office also has responsitilities for consulting with the Office
of Regional Counsel (ORC) and for 1nfotmatxon transfer, as outlined
in the Exhibit.

Early in the case development process (prior to, or during the
development of the referral package), the lead regional legal and
technical staff members for the case should be identified and desig-
nated in writing. 1In the sections that follow, the key responsibili-

"ties for individual case support personnel, and for offices are
describec.

a. lead Technical Representative (LTR)
The lead proéram contact serves as the case's technical

representative ané is charged with the following responsxbxlx-
ties:

e i
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RCRA_

VIOLATION

. Incident
Identification
and Analysis

RIMOVAL

T

IMMINENT HAZARD

. Incident

BT 11-1

REG IUNAL PROGRM'S INITIAL RESPONSIBILITIES

IN CASE DEVELOPMENT

CERCLA

4

. Site ldentitication

. Search for Potentially
Responsible Parties

. Notice to Potentially
kesponsible Parties

RCRA AND CERCLA

ALL SITES/INCIDENTS

ldentification
o]
- and Analysis
]
) vy
o
-

Each box shows a RCRA and/or CERCLA event. Regional responsibilities are listed in each box.

RFMEDIAL

« Inform and Consult with
Regional Counsel, OWPE,
and UE(M as Appropriate,
For Example, as Concerns:

~ Response to Notice
Letters

- Proposed Meetings
with Potentially

Responsible Parties

. Site ldenfification

. Search for Potentially
Responsible Parties

. RI/FS or Endangerment
Assessment

. Notice to Potentially
Responsible Parties

0°LE86 7 d3MSO
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. kepresents hAgency procgrart office on the liticatior tear

» - Marshalls program resources 2s reguired, including
technical input ané develcpment

. Enscres compilation ané maintenance of all program=-
gerierazec case documents

. Compiles factual responses to written reguests doring
discovery
. Ensures that lead attorneys (EPA ané DOJ) are fully

briefeé on all relevant policy, program and technical
issues as they arise or are anticipated :

. Provides technical ‘and organizational assistance dur-
inc negotiations, €iscovery sessions, hearings, trial,
ané similar proceedings during the course of the case.

r respon
acot tni

(L]

icild
n

chagp

o 1'

ies of technicel personnel are described
er.

E. leaé Agency Attorney (LAA)

The Lea2d Agency Attorney is responsitle for representincg
the Agency regaréinc the case or proposed case in dealings with
"DOJ; other federal, state, or local agencies; and defendants or .
pctential defendants (usually through their counsel). 1In
aciition, the iead Agency Attorney:

. Represents EP~ in adjudicatory administrative hearings
. Ensures adeguate legal input to the referral process
. Ensures that all factual and technical issues raised

by the referral have been adeguately addressed

. Assists -the Lead Trial Attorney to prepare the case

. Ensures that factual responses to written reguests
durinc discovery are properly ané expeditiously
prepared

. Monitors the Agency's follow-thzougb in its tesourca

commitments to the case.

The lLead Agency Attorney's responsibilities are distinct from
the Lead Trial Attorney's, as shown below.

e i
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c. Lead Trial Attorney (LTR)

The Lead Trial Attorney is normally an emplovee cf DOJ, and
represents the United States, including the Agency, in court.
Further, the Lead Trial Attorney regresentes the United States in
any proceecdings or negotiations relating to a court action, or
with defendants or potential defendants.

é. ther Agency Personnel

Although many other Agency personnel may participate in the
development of a referral or preparation of a case, it is very
important that all extra-agency contacts concerning the case be
made through or with the concurrence of the lead Agency Attor-
ney. Similarly, the Leac Trial Attorney shoulé deal directly
with persons in the Agency on matters relating to the case in
coordination with the lLeacd Agency Attorney ané lLeaé Technical
Representative.

Two special instances irn which other Agency personnel have
special case development responsitcilities are shown below.
These are conscltation with management durinc case development
ané post-notice letter meetings.

(1) Consultation

Consultation with the appropriate level of Agency manage-
ment during case development is also an Agency responsibility,
Since some cases can be handleé fully in the Region, it may not
be incumbent upon regional personnel to seek further authority.
However, in some circumstances, described below, regional staff
need to seek additional authority.

The extent of Headguarters involvement in specific cases

corresponds directly to case-classification. - The Office of
Enforcement ané Compliance Monitoring (OEQM) has established

guidelines for classification of enforcement cases into four
major types:

. Class I =-- Nationally managed cases
. Class 11 =-- Nationally significant cases
. Class 111 -- Regional cases

. Class IV -- Direct referrals from the Regions.

For example, in complex cases with multiple parties, or cases
with precedential or mational significance, consultation with
Headguarters legal and technical staff should be implemented
early in the process. Cases which fall within Class IV are set
forth specifically in the letter agreement between Alvin Alm and
F. Henry Habicht, Il dated September 29, 19E3.

nge i
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(2) Post=nozice letter meetings

Affirmative responses to notice letters that resuire meet-
ings with responsible parties introduce a further éimension of
case developmert responsibility for regional staff. Exhibit
I1-2 describes the relevant activities, the personnel responsi-
tilities, anc when applicable, the timeframe in which the aetive=
ity must be accomplisheé. Regional technical case staff shall
contact the appropriate level of EPA to affirm the appropriate
extent of Headguarters technical involvement. Regional legal
case staff shall contact the appropriate level of EPA ané DCJ to
affirm the appropriate extent of Headguarters ané DCJ legal
involvemens. Ultimacte decisions regaréding case management
authority and legal or technical settlement terms are made by
the A2 for OEXM ané the AA for OSWER. The technical staff
ensures that the feasibility study (FS) or endangerment
assessmen:z (EA) it complete, to provide & basis for meeting anc
negotiation. Within 60 dave of completing the FS or EA the
meeting take:s place, attende¢ by Recional prograr anc legel
staff, with Keadzuarters ané DCC as indicatesZ., Finally, the
results cf any meeting with responsible parties must be
memorializes, ancd copies must be sent to OECM ané the Office of .
Waste Programs Enforcement (OWPE) at HKHeadguarters.

Crhzice of Enforcement ResdoOnse

A number of enforcement respcnse types may be initiated subse-

quent to RCRA violations or imminent hazards, or CERCLA site identi- .
fication. Such options include:

« A warning letter (RCRA)

. An adéminis¢rative order (AD) (RCRA 3008, 3013, 7003 and
"CERCLA 106)

. A Fund-financed response and jucicial referral for cost

recovery (CERCLA)

. Recuests for information (RZRA 3007, CERCLE 104)
. A judicial referral for
- Injunctive action and/or

- Non=-compliance with an A0 (RCRA and CERCLA).
. No action (RCRA and CERCLA),
The Agency does not encourage the use of a written "no action"”

response. To condone a "no action" response reguires the ex<
press written approval of the Ah for OECM or his/her designee.

e . i
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EXHIBIT I1-2
MEETINGS WITHl RFESPONSIBLE PARTIES AFTER NOTICE LETTER ISSUANCE
i IN PRESUMED CIASS 1 AND I1 CASES i

SeT

ok

ACTIVITY RESPONSIBIIITY
Contact lleadquarters to Reqlbnal Counsel Case Attorney
affirm extent of Head- contacts:
quarters and DOJ . . OECM Regional Coordinator,
participation in meeting or

. OECM Branch Chief,
Regional Program Case Specialist
contacts: '

. OWPE Regional Coordinator, or

. OWPE Branch Chief,

Make final decisions on
extent of Headquarters or
DOJ involvement or other
significant issues

AN for OFCM and AA for OSWFER

Conduct meetings with Regional Program Office Staff,
responsible parties to Regional Counsel Case Attorney
obtain voluntary Headquarters, NDOJ as indicated

compliance

Memor ialize outcome of Reqional Program Office staff,

meeting in written Regional Counsel Case Attorney
document with copies to:

. OFECM

.. OWPE
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Exﬁibit I1I-3 shows response choice activities, assicnmenss for their
complresien, and the types c¢f products that are reguirecd.

Responses are selected by the Regional Program Office consistent
with existing delegations, and in consultation with the Regcional
Counsel (especially for AOs ané referrals). The choice of response
should occur before meetings with the responsible party. 1In the
second step, the Regional Prograr office develops the response, and
its supporting documents (A0, Warning lLetter, in consultation with
the Regional Counsel. The Regional Program Office also assumes
responsitility for initiating the chosen response, immediately on
termination of the meetings.

It shoulé be notec that the issuance of ar AO, with an appro-
priate record of decision (ROD) may make a subsequent judicial case
stronger ané more easily proven. Thus, an A0 is recommended whenever
practicable, as a predecessor to judicial refetral.

"Regaréless of the choice of enforcement response, the potential

for juéicial action exists from the discoverv of RCRA violations or
imrinent hazards, or CERCLA cite identification, until final

resolution of the violation, the hazard, or the site. Until such
resolution, all persons working on such matters should anticipate the
potential for litigation and act accordingly.

3. Fcllow=Up On ADs ané Other Adrinistrative Enforcement

After Administrative.Orders are issued, the Regional Program
Office continues to have the primary responsibility for some follow-
up activities. Regional Program Office staff will, as in other parts
of the referral process, consult with Headguarters, and often with
DCJ. This consultation is especially important.for the resolution of
significant or precedential issues. Exhibit II-4 summarizes these
responsibilities, with reference to the specific actions and ptoducts
of this phase of case development.

a. RCRA 3008 ORDERS

The Regional Program Office must immediately inform the
Regional Counsel of any responses to RCRA 3008 Complaint AOs.
The program office, with advice from Regional Counsel, may
conduct informal settlement conferences. A written record of
the results of the conference must be produced. A consent order
and agreement is necessary if there is resolution of all issues
by the parties. When a hearing is reguested, the Regicnal
Counsel's office will represent the prog:am office and plan the
lead role in negotiations.

11-7
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ACTIVITY

EXHIBIT 11-3
CHOICE OF ENFORCFMENT RFSPONSE

RESPONSIBILITY PRODUCT

TIMING

2.

Select response

Develop response

Initiate response

e
]

Record of decision (ROD),
Especlially important

Reqional Program Office
(consistent with existing

delegations). The Regional - for AOs and Fund-
Counsel should be consulted as financed response
required:

. Especlally important for AOs
and referrals

Regional Proqgram Office. Appropriate administrative

The Regional Counsel should be enforcement documents,
consulted for advice as congistent with existing
required guidance:

' . RO

. Warniné Letter

Regfional Program Office

Choice of response before any
action, or at latest, prior
to final meeting.

Inftiate response
immediately on termination
of meetings.

0°L€86 # YISO
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ACTIVITY

EXHIBIT 11-4

FOLLOW UP ON ADMINISTRATIVE ENFORCFMENT

RESPONS IBILITY

PRODUCT

TIMING

2.

30

Track responses to complaint AOs
{RCRA 3008)

Conduct informal settlement
conferences (RCRA 3008)

Hearing pursuant to RCRA 3008
complaint AO

Track response to RCRA 3013,
7003, CERCLA 106 AOs,

Meeting or conference pursuant
te RCRA 13013, 7003,
CERCLA 106 MAOs

Reqional Program Office informs
Regional Counsel

Regional Proqgram Off ice

with advice from Reglonal
Counsel :

Regfional Counsel’s Office,
with assistance of Program
Office, plays lead role

Reglonal Program Office
informs

. Regional Counsel
. OBCH-H
« OWPE

Team consisting of:

. Reglonal Program. Offlice

« Regional Counsel

Class I or 1l cases

should also include:

. HNeadquarters legal
representative

. Headquarters technical
representative

« DOJ {f necessary

Written record of
conference gesults

If settliement, a
consent order and
agreement

Immediately, when
hearing is requested

Immediately when
response recelved

’286 $ YaMso
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ACTIVITY

EXNIBIT 11-4, continued

FOLLOW UP ON ADMINISTRATIVE FNFORCFMENT

" RFSPONSIBILITY

PRODUCT

TIMING

Meeting or conference for
nationally sigificant case
(RCRA 3013, 7003, CERLCA
106 AOs)

Memor ialize outcome of meeting
OR CONFERENCE (RCRA 3013,
7003, CERCLA 106 AOs)

Follow up, inspections and
determinations of compliance
or non-compliance

Choice of enforcement - -
response for non-compliance

Regional Counsel case attorney

contacts: '

. OFCM Regional Coordinator,
or

. Branch Chief

Regional Program case staft

contacts:

« OWPE Regional Coordinator, or

. Branch Chiet

Regional Program Office
sends copies to:

. OFCM

. OWPE

Regional Program Office

Written document

Written report on non-

compliance

Regional Programvotflce

Choice will lead to

eventual:

warning letter

A

Fund expenditure
Judicial referral, or
No action.

Should not last
longer than 60 days

No later than 30 days
following compliance
date specified in AO

Within 2 weeks of non-
compl lance determination

0°LE86 % YISO



OSWER ¢ 9837.0

k. RCRA 3013 OR 7003 ORDERS, CERCLA 106 ORDERS

The Regional Program Office must immediately inform the
Regional Counsel, OEQM-W and OWPE of responses to RCRA 3013,
RCRA 7003 or CERCLA 106 AOs. Meetings or conferences pursuant
to AOs require attendance of Regional Program and Regional .Coun=-
sel's Offices. With Class 11 cases, attendance by Headguarters
legal and technical representatives, as well as DOJ representa-
tives, may be necessary. The Regional Case Attorney ané techni-
cal staff must contact Headguarters, as detailed in Element six
of the Exhibit, to determine the extent of Headguarters
participation.

I1f a2 meeting or conference with an outside party is
required for a nationally significant case, the resulting series °
of negetiations should not ordinarily last more than 60 days.
The Regional Program Office is responsitle for memorializing the
outcome of such meecings. If there is resoclution of all issues
by the parties, a consent AO may result. If there is incomplete
resolution of all issues, the Agency's unilaterial RCRA 3013(¢c)
order, RCRA 7003 or CERCLA 106 order will be effective as speci-
fiec in the order. '

c. All AOs

When there is a compliance order schedule or conditions in

the effective consent or unilaterial ordef, the Regions perform
follow-up compliance determinations and provide a written report
on noncompliance no later than 30 days after the specified com-
pliance date. The choice of an appropriate enforcement response
for noncompliance with the AO is made by the Regional Program
Office within 2 weeks of the noncompliance determination.

B. Initiation of Judicial Referral
The case referral process formally begins at the pecint when:
o Either & significant violation (e.g., Class I violation under
RCRA guidance) or an imminent hazard has been discovered, or a

site requiring CERCLA action is identified; and

N The administrative enforcement process is deemed to be
inadequate ot inappropriate to resolve the dispute; angd

o The Regional Program Office, in consultation-with the Regional
Counsel, decides to pursue judicial referral.

Case referral, therefore, does not normally begin until administrative
remedies have been completed, abandoned, or determined to be fruitless or
unnecessary.

_nge .
’
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Regaréless of when case development and referral begin formally, the
Regional Program Office shoulé consult with, and involve the Regional
Counsel from the earliest stages of the process. This indicates the need
for early designation of the lead Technical Staff member and leaéd Case
Attorney, as described in the beginning of this chapter.

In order to proceed in a timely fashion, the possibility of case re-
ferral should be articipated at the time negotiations are initiated. In
instances of Fund-financed cleanup, referral of the case to Headguarters
should normally be made within six months after the completion of the
final cleanup activity. The CERCLA §107 Cost Recovery Guidance (August
23, 1983) further clarifies responsibilities for Fund-financed action and
subseguent enforcement.

c. Preparation of a Referral Packaae

In the third phase of case development, a litigation team is estab-
lished, and a referral package for EPh Headquarters is assemcled. It is
the litigation team's job to Drepare the referral package; both the estab-
lishment of the team, and their effort to develop the package are de-
scribed in the following sections,

1. Litigation Team

. The composition of the litigation team depends on the classifi-
cation of the case, and its potential for national significance, pre-
cedence, or issue resolution. Exhibit II-S describes the composition
and function of the litigation team in detail.

The team is convened within six weeks of the decision to pursue
judi- al referral or final cleanup activity. The Regional Counsel
leaZ: the group, whose composition varies depending on the case
classification. Regional legal and technical personnel are always
involved; Headquarters legal and technical staff are addeé to the
team for Class I or II cases. Possible members are shown on Exhibit
1I-5. '

{sthin a month of its first meeting, the litigation team should
develiop three crucial documents:

. A Case Negotiation Strategy: and
. A Case Litigation Strategy:; and
. A Draft Referral Package for Headguarters.

In so doing, the remaining legal and technical issues must be re-~
solved. Any additional meetings with responsible parties should also
be concluded within 60 days of the first neetxng of the litigation
team, so that referral can proceed.

- R '
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ACTIVITY

EXHIBIT 1E-5
LITIGATION TEAM

TIMING

1.

3.

4.

Convene first meeting of the
litigation team

Involve appropriate Headgquarters
Staff for Class 1 or 11 case

&

1dentify and resolve'réﬁhlnlnq
legal and technical issues

Conduct‘addltional meetings
with potentially responsible
pacrties '

RESPONSIDILITY PRODUCT
Regional Counsel convenes group
consisting of:

. Regional Counsel staff
attorney
. Regional Program Office
technical staff
. Headquarters legal and
technical staff as
appropr late, based on case
classification (see below).
Regional Counsel case attorney
‘contacts:
« OFEMM Regional Coordinator, or
. Branch Chief
Regional Program case staff
contacts:
« OWPE Regional Coordinator,
or
« Branch Chief
Litigation team - . Case Neqotiation
Strategy

. Case Litigation Strateqy
. Draft Referral Package
for Headquarters

.nglgatlon team

Within six weeks of
decision to pursue
judiclial referral or
six weeks of flnal
cleanup activity

Within one month
of first meeting

Should not extend
longer than 60 days
from Eirst meeting
of the litigation
team

0°LE86 # dW3IMSO
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2. Referral Package for Headcuarters

when it has beenrn determined that judicial case referral is ap-
propriate, the litigation team prepares, anéd transmits to EPA Head-
quarters, a referral package. Chapter III of this handbook, "De-
scription of EPA Hazardous Waste Civil Referral Package® lists in
great detail, the required contents of the package. Among the
important types of documents are the following:

. Copies of inspection reports
. Work ﬁlans

. " Sampling and analyis reports
. Other relevant technical data

Summzries anc, generally, copies of cost Socument action

. Records of decisions

. Copies of adrinistrative orders

. Draft cormplaint (optional)

. Case historv memdbranda, including EPA administrative actiorn
summaries

. Recommended case budget.

In addition, the package should clearly identify the lead Regional
trial Attornev and the Lead Recional Technical Representative. 1In
most cases, the Regional lead staff will alsc be the Agency lead
staff responsible for assuring that all necessary case developrment is
conducted vigorously and in a timely fashion.

D. Referral to Headguarters

After completion of the referral package, the final phase in pre-
referral case development is executed. In this phase, the Region sends
the referral package to Headquarters, where a final assessment of the
national and program-wide issues that would recommend or discourage re-
ferral to the Department of Justice for litigation is made. This section
describes special referral procedures, and the Headguarters review pro=-
cess, in order to effect consistent transmittal and review efforts.

Transmittal of the referral package to OEQM (with copies to OWPE
Beadquarters and DOJ) is the Regional Administrator's responsibility.
OWPE will review the package, and within 21 days of receipt will provide
to OEIM a written certification of the Regional determination of the
endangerment or that the cost documentation is complete. 1f OWPE cannot

b . '
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certify it, they will notify OEQM. OECM will review the package within
the same 21 days and then determine whether to refer the case to DOJ, to
return the case to the Region for further development, or to request
additional information from the Region. 1In cases where more information
is required, the Regional Administrator provides a modified referral
psckage within 30 days. :

1. Beadguarters Review Process

Except for the special cases described below, Headguarters will
follow a standard process for timely review and decision on case
referrals. The review process is not expected to include insistence
on redrafting for simple differences in style, or minor differences
in approach. It may however, include ratification or adjustment to
the proposed contract budget for experts, based on the Headguarters'
perspective of available resources. Exhibit 1I-6 describes the Head-
quarters review process in terms of roles, activities, products, and
timing. The latter element is particularly important in this
procedure.

When Headguarters determines that the package is in order, OEQM
can make the formal referral to DOJ, sendinc copies to the AA=OSWER
and the Regional Administrator. The referral package includes a
menorandum to the Assistant Administrator, Office of Enforcement and
Compliance Monitoring, OWPE's determination, where needed, ané a2
letter for the signature of the Assistant Adminiscrator, OEQM, to the

. Assistant Attorneéy General, transmitting the case for filing. The
letter must be submitted and signed within two weeks of OECM and
OWPE's concurrence. Details are provided on Exhibit 1I-6. '

2. referral Decisions in Special Circumstances

Referral decision procedures may occasionally need to reflect
special circumstances such as emergency cases in which ordinary time
limits are too long. This section describes procedures for such
inste- es, ané for case withdrawal or post~referral settlement.

a. Emergency Cases

The standard referral process must be followed in emergency

situations, except that telephoned referral requests should be
used to expedite the process. Written confirmation and neces-

sary documentation must follow any telephoned reguests. The
authority to accept and further convey such referrals at Head-

quarters is shared by the following designees.

. Associate Enforcement Counsel For Waste

. OWPE - Appropriate Division Director

. DOJ - Appropriate Assistant Section Chief
s o o i
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ACTIVITY

EXHIBIT 11-6

HEADQUARTERS REVIFW PROCESS

RESPONSIBILITY

PRODUCT

TIMING

1.

2.

3.

‘.

S.

Transmit referral package
to:

« OEMM
« OWPE (copy)
« DOJ (copy)

Review referral package

Submit determination

to OEOM on cases where
required

Request additional finforma-
tion of Regional
Administrator

Comply with information
request, and return modified
referral package to OECM and
OWPE

Regional Administrator

OECM and OWPE

.. . OWPE

Assocliate Enforcement Counsel
- Waste, and/or Director,
OWPE

Regional Administrator

Written certification for

inclusion in judicial
refercral package

Memorandum setting forth
determination that more
information 1s required

Modifled referral package

Within six months of
Regional Program Office
decision to pursue
referral, or six monthg
of final cleanup
activity. wWhere
additional meetings .
with potentially
resonsible parties are
required, transmittal
no later than one month
after final meeting
(but not later than
period for completion
of the referral package
set forth above).

Within 21 days of
recelipt

Within 21 days of

receipt

Within three weeks of
receipt.

Within 30 days
of recelpt
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ACTIVITY

" gxutB1t 11-6, contlnued
HEADQUARTERS REVIEW PROCESS

RES PONS 1B T LA 1Y

pRODUCT

TiMiNg

8. Wetertal tv bos

7. Tranamit copies of tetercal
fetter tos
« AR, OSWER "
s Reglonal Administratot

ok

okeM

Memorandum to AA fot

OECM including:

o vertification nf
determination of
tmmiheht harzard
by oWrE

o Lettee to the S
Asasistant Attorney Cetetdaf
tor band and Natwral -
Regources, transmitting
cage fot Eiliny

tetter édhmléied énd.ﬂﬂqﬁed
within two vbekd of dete of

tohcurrence by OECM

';sae # ¥3NSO
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b. Access to Sites

Where access to a site is sought through & jucicial peti=-
tion for encry, or tarough a warrant, direct referral from the
EPA Regionzl Office to DOJ is allowed. Telephone referral
requests may be used to expedite the process. Written
confirmation ané necessary documentation must fcllow any
telephone regquest. OECM-Waste must oe advised of any such di-.
rect referrels. )

C. Reguests for Casé wWithdrawal or Filing Delay

Reguests to DOJ for withdrawal of a case or for delay in
filinc must originate with the Regional Administrator or the AA
for OECM. The Ah for COECN shoulé consult with the Regional
Administrator and the ah for OSWER, if appropriate, before orig-.
inating such a regues:z., Such reqguests will be posec in writ-
ing. The letter will expliairn tne reasons for tne reguest, and
copies will pe sent tc:

. OECY or the Regional Administrator

. OwWPE

. Do

. U.S. Attorney's Office, if appropriate.

I£, within two weeks of receipt of the copy by OECM, the AA for
OECM does not object to the withdrawal request, it is to be
treatec as final. DOJS normalily will not file an action whnile
such a request is pencing.

- * » ' *
Case referral ané its preliminary steps demonstrate the need for close
EPA-DOJ, ané Headguarters-Regional coorcination. Responsiveness to time con-

straints ané information provision requests will also ensure achievement of
referral opjectives.
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111, DESCRIPTION OF EPA HAZARDOUS WASTE CIVIi REFEPRAT PACKASE

Prompt, effective litication reguires attention to the development ©of the
referral package, the settlement and the litigation strategies. This document
reqguires a greater investment in these activities than in the past. 1In this
chapter, the exact contents of an EPA hazardous waste civil referral package
are defined. The package contains three primary parts:

. The cover letter ‘
. The referral package contents defirning the case
. The documentary file. )

Each of these parts has 2 number of very spesific documents associated with
it, as detailec below.

A. Cover Letter

The cover letter transmits the case referral package from EPA to
DOJ. 1t is addresseé to the Assistant Attorney General for Lanc ancd
Natural Resources, ané is signes by the EPA AR for OEXM., ARl case
references in the letter must be identicazl to EPA's computer docke:. The
eiements of the cover letter are listeé in Exhibit I1II-1. They are
descriptive of the incident: the legal remedies ané theories; ané
personnel anc resources reguireé fcr completion of the case.

The cover letter provides a brief synopsis of the reguest for litigation.
The following section details the exact contents of the referral package.

B. Referral Packace Contents

The referral package demonstrates the neeé for litigation in &
particular case, ané transmits EPR's technical and legal knowledge to
DOZ. One copy of the referral package should be prepareé and delivered to
DOJ. A courtesy copy may be furnished to the U.S. Attorneyv's Office
{(USAO) by the Region. The transmittal letter to the USAO shall state: "1 .
understand that current Department of Justice regulations and the United
States Attorney's manual provide that this action mav not be commencec
without the express prior approval of the Assistant Attornev General of
the lLancé and Netwural Resources Division,” The remainder of this chapter is
composed of ten lists, each corresponding to a section of the referral
package, and citing the specific elements to be included in that section.
The lists may be used as a checklist for the completeness of the referral
package.
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EXHEIBIT III-1

ELEMENTS QOF THE CASE REFERKRAL COVER LETTER
Brief description of the problem necessitating litigation
Specific obiectives of the litigation
Proposed defendants
Statutory claims

Members of litigation tearm

. Legal members
. Technical members
. Leadé EPA spokesperson

Any need for special urgency

. Confirmeé by telephone to Chief or Assistant Chief of EZS,
DCS (FTS 633-8271) '

Any important or precedential lecal issues

The resource comnitment of the Agency

. Full time equivalents (FTE) (litigation tear)
. PTE (witnesses)
. Contract dollars.

111-2



OSWER

Section 1. FPactue: Descriotion of the Prokler ené Government Response

This descriptive section outlines the events at the site, anc
recounts the procedural activities of governmental response.
Documents to be included are:

Site history and description of:

Location ané owne:r-*:- of site

- Results of title search
- Sufficient information to establish venue
- Location map if possible

Historical activities at site

Environmental and health concerns

- Pollutants, their toxicity, exposure pathwayvs
- Data analvses such as site map with plotted data
- Proximity tc water supplies, populatidbn centers,

nazural resources, etc.

Procedural history and description of:

hll sSuperfunc (Headquarters and Region) activities at
site T -

- Documents contemplated by NCP (see Appendix II-1,
Exhibit 1).

tate and local activities.
Administrative Orders if appropriate (include copies).

Contracts or negotiations with private parties
(include copies of all correspondence with defendants
or their counsel). ’

Notice letters (include sample copies), demand letters
(include sample copies), information requests
including any problematical §104 (e) responses.

Bistorical and anticipatéd coordination with state and
local governments (include names, addresses and phone
numbers of attorneys and key technical staff).

Copies of any specifically required statutory
determinations, e.g., imminent and substantial

endangerment for §106.
3 '

II1I-3
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Section 2. Otsectives of Litication

This section reguires e description of the relief and monetery
penalties sought in the litigation, including:

. A particularized statement of the relief sought =-- should
include draft (perhaps outline) of final order sought by
Agency.

. If penzlties are sought, a calculation of peralties owing.

I1I-4
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t

Section 3. Lecal theorv of case

The third section highlichts the statutory provisions on which
the case will be built,

. Statutes upon which the Agency wants to proceed. (Note
case support, whether established or novel theory.)

Sehye . '
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Section 4. Lecal Historv of Case

All prior legal documents are identified and attachedé in this
section of the referral package.

. Copies of all filed, lecal pleadings relevant to case, such
as:
- Bankruptcy papers
- Prior act::
- Related state cases
- Warrants.
. - Dates and parties to whom notice and/or demané letters have

been sent.

L . i
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Section 5. Elements ¢f the Case

The prima facie elements of the case must be accurately
éescribeé in this sectiorn of the referral package., They refer to any
of the statutory citations upon whichk the case is based, ané ace
summar ized in the following € a2ppendices to this manual:

. Aoperdix One: 107 CERCL: {Eaz/Facility)
. Appendix Two: 10¢ ...k

. Appendix Three: = 7003 RCRA

. Appendix Four: 303 Car

. Aopendix Five: 504 Cwa

. Appendix Six: SDWX

The prima facie elements for cases related to CERCLA Access (Sample),
CERCLA Access (Resporse), 106 AO CERCLA, Bankruptcy Claims, CERCLA
misc,, RCrR%: 300& coricinal, RCRA 3006 AO will be developed at a future
date. For each cf the elements, the proposeé evidence and method of
procf must be iderntifiec¢. The following categories (cr others) may

be usec:
. tipclatior or adrissior
. Documentary
. Fact witness
. Expert witness.

The Elements sectior may also need %o be responsive to one or more of
the fcllowing instances, each with special information needs.

a. Consistency with Netional Contingency Plan (NCP)

1f NCP consistency may be an issue, include all records of
decision anc other documentatiorn requirec as precondition to
actior, such as recoré¢ of decision under §106(a).

b. Cost Recovery

For a2 case under CERCLA §107 for cost recovery, & statement
of account must be prepared, with a description of documentary
backup. Original documents must also be availatle.

c. Withesses

If witnesses are identified in this part, the following
information must be indicated:

111-7,.
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. Present place of employment

. Home and business phone

. Substance of testimony

. Whether statement is on file.

For expert witnesses, the followinc are reguired in addition:

. Field of exzc-tise (include C.V. and reports)
. . Whether inéividual is under EPA contract

- For he. ong?

- Under wrhat financial arrangements?
. Other cases where retained in past or present.

L
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Section 6. Recommendeé Defendarts

This section c¢f the referral package describes the complete
information required in identifying proposed defendants for each
case. It should include:

. The name of each proposed defencant
- Address and ager: for service
- General description of assets, if known
. A descriztion cf eaczh defendant's contact with the site,

including:

- Volume and type of waste for each defendant, if
relevant
. The legzal theory of liability
. - A description of the relief sought from each defendant

A list of other possible defendants ané reasons considered
ané rejectec.

. A copy of each of the following applicable documents for
each defendant: : -

Informatior letter

- Notice letter

Demané letter -

§104(e) letter and characterization of response.

A complete defendant section contains the applicable documents
described above.

. ) .
!
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7. lderntification of Potential Problers

It is important that the referral package identify anc becin to
responé to potential problems that might be met during litigation.
Therefore, an analysis of problems shoulé include the following
elements: ’

. Anticipatec deferces, including a summary of defendant's
contentions ané factual underpinnings

. Any internal criticisi of cost ficures, including IG audit

. All problems with consistency with National Contingency
Plan.
. Identification of any needs for special urgency:
- Stazute of limitations
- Environmental threats
- Whether preliminary injunction shoulé be sought
. Identificatior of witnesses having or claiming to have

information harmful to EPA's case

. Notation of any governmental involvement at site.

e
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g. Description of the Documentarv File

A file of 2ll documents in the possession of EPA that will
support the case should be consolidated before referral. The
Department of Justice will not ané is not expected to file a civil
action for cost recovery until complete, original documentation is in
the possession of the litigation team. (Original documents should be
in the file.) 1In addition, the locatio:. of the file, its caretaker,
and size should be clearly defi-c<. in the referral package.

A docket sheet summarizino the contents of the file should be
enclosed with the referral. The docket sheet assigns a unigue number
to each document as the file is compiled, identifyvinc the document
anéd its length. &Zll docket sheets should be designed for public

disclosure.

The documentary £ile should be completely consolidated and
inciude: '

. Records of adrinistrative decisions, evaluaztions, ané
recommendations

. Cost accounting ~ broken out by spending offices

. Technical files
- Assessment of site
- Assessment of threat -
- Assessment of remedy

. Correspondence

. Pleadings

R Defendant files

. Other evidentiary documents
. Minutes of negotiations
.. Documents required by appropriate Appendices to this section

Two parallel files may be maintained. The first is a public,
discoverable file, from which Freedom of Information Act (FOIA)
requests may be answered., The second is.a privileged file,
containing attorney/client privilegeé information, work products, and
other sensitive documents. The nature of privilege should be noted

on the docket sheet.

I1I-11
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Section 9, Settlement

The referral package should indicate with specificity the nature
of any previous settlement discussion and include proposals made by
any party. The package should also recommend a bottom line
settlement position and, if desired, sucgest a negotiation strategy.

I11-12
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Section 10. Agency Resource Lommitrent

In the final portion of the referral package the Region shall
describe EPA's resource commitment to the case. The success of
juéicial enforcement often depends on the amount of technical and
legal resources that car be applied to the case. These resource
comritments shoulé be taken seriously, but can be adjusted by
acreement ¢f all offices, as circumstance: warrant. The Region-
should ensure that time ©r resouzrc:. -iner than those of the Regioneal
Office, are avajilable. 1In adéition, the resource estimates shoulé
attempt to precict the resources needeé througn trial of the case.
An estimate of the probability of a particular case going to trizl
should also be made.

The following specific resource commitment information is
reguirec: .

. Members cf litigcation teer and estimatel

-
7

"

. Estimates FTE for Agerncy witnesses (or other covernmental
witnesses whc may tes:ify;. Sufficient time neel be
inciuded for:

- Preparation of testimony
- Consultation wisth litigatiorn team
- Deposition ° :
- . Trial testimony.
. Contract dollars ané current contract status for expert

witnesses. This estimate should reflect:

- Entire contrast dollars needeé for eall outside
testimony

- Time for preparation of testimony
- Consultation with litigcation teanm

- Deposition

- Trial testimony
- Travel
. Estimated costs of other litigafion support such as

computerized support, travel, exhibits, etc.

Wnen the resource commitment estimates are complete, the referral
package may be transmittec to DOJ.

LoD .
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IV. CASE MANAGEMENT AFTER REFERREC

Once the case has been referreé to DOJ, a number of importart
responsibilities fall to both Agency ané Department staff. This chapter
outlines these case management actions, and the roles of all team members.

The subsections of this chapter are organizeé by the type of activity
(substantive motions, éiscovery, response <o fiscovery, etC. undertaken during
this phase.)

A. General Principles: The Case Litigation Tear

As in other phases of the referral process, the general principles
guiding post referral steps specify distinct roles for all members of the
litigatiorn team. The litigation team is composed of the following members:

. Department of Justice attorney(s)

- Includinc Assistant Unitec States Attornevy(s)
. EPA attorney(s)
. EFA techriczl representatives.

Key to the success of the team is early and consistent identification of
objectives supported by 2 strateocy for achieving those objectives. The
team shoulé operate_recognizing that success in litigation often depends
on the best marshalling of evidence, including But not limited to
compelling experts, more complete data and evidence, and by better and
harder work throughout the process. ’

The litigation ¢f a hazardous waste case by the government is truly a
team effort. Each member of the team must carry her/his part of the load,
ané careful cooréination amonc the team is crucial. While the structure
and responsitilities of the team may change from one case to the next
depending on the nature of the case and the interests and strengths of the
team memdbers, coordination and consultation among the team is imperative.

_Usually, the litigation team will have three central figures: The Lead
Trial Attorney, the Lead Agency Attorney, and the lLead Téchnical
Representative. Arrangements must be established and maintained which
assure that each central member of the team is kept abreast of and is
consulted about all significant activities and decisions occurring in the
case. Generally speaking, each central member is jointly and severally
liable for assuring coordination and consultation with the other two
central members.

Exhibit IV=]l lists the activities and reponsibilities that support
the accomplishments described above, noting specified roles for the
different agencies and team members. Managers at all levels are expected
to instill a cooperative spirit in their staff members, recognizing the

e '
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EXHIBIT IV-1

GENERAL STEPS OF CASE MANAGFMENT

RESPONSIRILITY

ACTIVITY

Determine Lead
Trial Attorney

Establish case strategy

Resolve litigation decisions:
. Case strategy

. Case management

. Resource needs

. Expert needs.

Determine Technical Issues
*and Settlement Position

Resolve other issues
. Identify relief sought
. Provide internal coordination
. Identify policy concerns

Convene a conference of the
1itigation team to develop case
strategy and make assignments
and establish deadlines

for case development

Prepare and distribute
memorandum describing the
discussions and resulting
assignments

DOg

DOJ, in consultation with Agency
personnel on case

nOJ
Resource commitment disputes
handled by management

EPA, in consultation with DOJ

EPA

Lead Trial Attorney

lead Trial Attornery,
or designee

3480
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EXHIRIT Iv-1

Continued

GENERAIL STEPS OF CASE MANAGFMENT

ACTIVITY

RESPONSIBILITY

10.

ll‘

o

12.

13.

14.

Resolve differences of
opinion for routine cas.
strategy

Resolve substantial
policy questions

Appoint staff person to act
as case manager for:

. Technical issues

. Policy 1ssues

. Witness support

. Legal coordination

Develop contracting and
administrative procedures
to obtain:

« Expert witnesses

. Other technical support

Identify expert witness needs

within case budget

Design comprehensive plan
for discovery

Adopt ad hoc procedures

to ensure complete coordi-
nation among offlces. tLead
Trial Attorney may deal
directly with all team
members

Lrad Trial Attorney

Managers - Appropriate
decisionmakers in
supervisory chain

EPA

F.PA

lead Trial Attorney,
in close consultation with
staff technical person

Lead Trial Attorney

Iead Trial Attorney with
litigation team

3 HANSO
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variatle roles of case personnel. The Lead Trial Attorney is determined
by DOJ as soon as reasonatly possible, but not later thar 60 davs after

referral. Responsibilities of the Lead Trial Attorney are described in

Chapter II of this document.

One of the most important steps in this phase is the development of
the case strategy. The procese ¢ initiated by the Lead Trial Attorney,
in conference with all case pers.~nel. The conference should be helc as
soon as possible after referral, and not more than 30 days after
designation of the Lead Trial Attorney. The conferees must, at this time,
tesolve a number of issues. Among the issues that should be discussed and
resolved, insofar as possitle, at the case strategy conference are:

. Whether the case is appropriate for government application for a
preliminary injunction or other form of extraoréinary relief:

. Rll legal issues expected to be raised in the case proceedings:
. Evidence that will be necessary to sustain the government's case;
. witnesses whe will or may be necessary to introduce evidence on

beralf of the government;
. Further litigation team menmber assignments.

A post conference memorancum developed within five days of the conference
conclusion memorializes resolution of these issues, ané the assignments
that may result from this effort. Resolution of other issues (relief
sought, internal coordination, policy identification) is EPR's
responsibility.

The Leaé Trial Attorney has the authority to resolve routine case
strategy éifferences: however, substantial policy questions must be
brought to ménagement for resolution. The Lead Trial Attorney, in close
consultation with the team's technical staff, identifies expert witness
needs within the specified case budget. Moreover, he or she designs the
comprehensive discovery plan. '

EPA's role in case management reguires the appointment of technical
staff (usually two or three technical staff members for each attorney) to
manage technical and policy issuves, witness support, and legal
coordination. EPA also must develop contracting and administrative
procedures for expert witness and other technical support as needed.

The litigation team may then adopt ad hoc procedures to ensure
complete coordination between EPA and DOJ. The Lead Trial Attorney may
deal directly with all team members. -

g
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B. Document Orcanization

Chapter III of this document described in detail, the required
documentation for effective case development. BHerein, the importance of
such documents is reiterateé, since document organization is so vital to
case management procedures.

EPA is responsible for maintaining a consclidated file of all
documents. Evidentiary documents ordinc:iii.y shoulé be original
documents. A docket sheet summarizing the contents of the document file
will alsc be developec bv EPA ané provided to DOJ.

c. Analveis of Referral

After reviewing the referral package, DOJ shoulé promptly arrange an
initial meeting of the litigation team. At this time, the team-can
identify further information that may be reguired for case filing or
subsequent to filinc., EPA will promptly resporé to these information
regues:s. '

D. Reguests tc Withéraw Referral or Delav Filinc

In some circumstances, EPA may wish to withdraw its referral, or
Gelay filing. The requirements for doing so are detaileé in Chapter II,
Part (D) (2) (¢)

N

E. Pleadinags, Dispositive Motiones, anéd Other Substantive Motions

The preparation of pleadings, motions, and briefs is the primary
responsibility of DOJ, although EPA views will be sought on any
significant pleadings. A further description of the events and
responsibilities of this phase of litigation is provided in Exhibit Iv-2.
DOJ will oréinarily have responsibility for nearly all of the motion
drafting activities, with EPA playing a review and technical support role
during this process. If demand letters have not been sent, DOJ will do so
for cost recovery complaints. The Lead Trial Attorney will assign
responsibility for preparation of motion responses, as shown in the
Exhibit, and will respond to minor motions and minor discovery motions.

F. Preparation of the Government-lnitiated Discovery

Government-initiated discovery activities are the result of
development and implementation of a comprehensive discovery plan. As
described in Chapter IIl, this plan is the responsibility of the Lead
Trial Attorney, as is assignment of discovery responsibilities. Since
discovery matters generally do not invoke policy, extensive coordination
is not usually reguired. However, EPA technical and legal personnel
should be consulted. 1If Agency input is not received in a timely manner,
the Lead Trial Attorney will serve the discovery. The Lead Trial Attorney
will also provide copies of discovery answers to Agency legal
representatives.

e ,
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EXHIBIT V-2

PREPARAT ION OF PLEADINGS AND MOTIONS

ACTIVITY

RESPONSIBILITY

Prepare pleadings, motions,
and briefs '

Prepare complaint

Review complaint

Send demand letters,
when they have not been
sent In a cost recovery
complaint

Assign responsibility for

preparation of:

. Respongses to motions to dismiss

. Responses to motions for
summary judgment

. Responses to other motions

Respond to minor motions
(e.g. for extension of time)
and to minor discovery motions

DOJ

Consultation with EPA will be
sought for major products
D0J, with necessary technical
allegations provided by FEPA
technical representative

FPA technical and legal

representatives

DOJ

Lead Trial Attorney

Lead Trial Attorney

0°LE36 # J3aMSO
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wher discovery includes depositions, each deposition will ordinarily
be taken by one attorney. The lead Trizl Attorney will decide which '
attorney will take the deposition and whether experts shoulcd be provided
to assist in the deposition.

G. Response tc Defendant Discovervy

The Acency normally is responsible for rreparing éraft responses to
discovery initiateé by defendant(s). . - _FA legal representative
generally will cooréinate obtaining and preparing complete answers -for the
entire Agency ané submit them to the Leaé Trial Attorney with ample time
for his or her review.

H. Reguests for Adcéitional Sudmert Durinc Litigation

Durinec the course of the litigation, any member of the litigation
tear may spot possible weaknesses in the government's case that might be
remecieé =y further case development. These will be commynicateé to the
Lea¢ Trial Attorney, whc, after consultation, will assign responsibility
for the additional work,

In cases where new OKPE or OEQM resources reguiremente significantly
exceed those contemplated in the referral package, OWPE/OECM concurrence
will be recuired.

1. Outside Contacts

For every case, there are identifiable groups which can be seen to be
outsiders. These ocutsiders include opposing parties, their counsel, ané
their contractors and witnesses. Outsiders also include more neutral
persons such as the press, intervenors, the legislative ané judiciel
branches of the Federal Government, ané, in some instances, state anc
local governments. All inguiries from outsiders pertaining to the case
shoulé be forwardec to the Lead Trial Attorney and all contacts or
discussions with outsiders must go through the Lead Trial Attorney or
his/her designee, :

Je Negotiations ané Settlement

Negotiations and settlement are part c€ litigation, and should be
handleé as such. Therefore, the progress of litigation should not be
impeded by settlement negotiation efforts.

The Lead Trial Attorney should participate in all negotiations and
she/he should be the recipient of all inquiries from the opposingc side.
In all significant necotiations, the lead Trial Attorney will normally be
the government spokespersor, anc the lead Agency Attorney and lead
Technical Representative (if technical issues are to be discussed) should
be present. It is the responsibility of each member of this litigation
team to keep his/her management advised of all significant developments in

e N
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settlement negotiations and to communicate any feedback received frorm
her/his management to the litigation team, All settlements muest be
approved by OECM and DOJ. Before OECM will approve a settlement, it must
be approved by the Recional Administrator and OSWER.

E. Updates on Evidence

EPA will periodically update addresses of witnesses, field and lad
contractor personnel, and other evidence during the course of the
litigation.

L. Pretrial Order

Preparation of the pretrial order in accordance with local rules and
practices is extremely resource intensive. All members of the litigation
team should devote extra efforts during this pericd.

M. Trial

The culmination of the case development process, shoulé settlement
not be reached, is the trial. Tne Lead Trial Attorney determines the
trial strategy. He or she is supported at trial, by hgency personnel anc
contractors as needec. Adherence tc the rules of evidence may make trials
resource-intensive and may reguire many witnesses. Often the exact Gates
of testimony will not be known, so availability ané flexibility are
critical.

* 4 L] * *
In this chapter, the progression of activities from case team development
through trial has been detailed. Observation of these procedures is key to
interagency cooréination and the success of subseguent efforts.
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V. TECHNICAL SUPFPCPT FOFR LITIGATICN

Case cGevelopmernt ano SUpport activities rely a creat cez. orn exper:
technical assistance. The litigation tean Geternines the need for expert
input at each phase of case development. In some instances, it m2y be
difficult to ascertain when experts neec¢ to be involved, especially if case
progression towaré actual litigation is uncertain. JIrnis chapter aocresses
technical support only in the litigation componernts of case development. It
assumes that certain early technical assessments are comglete. Tnese include:

Preliminary responsible party determinatior (for Getailed
description, see National Enforcement Investications Center (NZIC).
Procedures for Identifying Responsible Parties: Uncortrolled
Bazardous wWaste Sites - Superfundé, February 19&i.)

- Site inspection

- Site ownershnip (including title searcrh)

- hrticles of incorporation :

- §104(e) CERCLA inIormaticn regues: lectter or eguivalent

- Site recordgs

Firnancia: assessment of responsitie pérties
. Preliminary site assessment (i.e. neture of endangermernt; fc:
detaileé¢ descriptior, see National Contingency Flan §3CC.64).

Continuing technical support is requirec, irn the later litigztiorn .phasec.

This chapter contains four sections, ©of which three describe continuel
technical support, and the fourth describes case buégets:

. Encangerment Assessment

. Feasibilicy Stuéy fcr Enforcerment
. Expert Witnesses

. Case Budget

These sections, and their implications for technical assistance needs aprly
only to enforcement-lead sites. 1In cost recovery (Fund-lead) efforts, the two
assessments will have been completed as part of the remedial
investigation/feasibility study for the site response actior ané normally will
be available when a §107 case is initiated.

A. Endangerment Assessment

1. Purpose

An endangerment assessment serves two purposes in appropriate
injunctive actions. First, it provides the basis for the "imminent
and substantial endangerment” count of the Complaint. Second, in
actions under Section 106 of CERCLA, it fulfills the reguirement of
the National Contingency Plan.

e i
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An endangerment assessment evaluates the actua. or poctentieal
health ané welfare hazards to populations or the environment exposes
to contaminants from a hazardous waste site. The assessment itsesf
must include the following information: :

. Qualitative and guantitative data describing preéictecd or
&ctual hazards, exposures and risks ’

. Supportable conelusions regarding the potential for
endangernent to the pudlic healthr, welfare or the
environment. ‘

. Adeguate documentation of all facts ang suppositions cited

must be provided.

An endangerment assessment is & pert of the remedial
investigation/feasibility stucéy (RI/FS;. Wher ar RI/FS ies not done
(e.G., at & non=-NPL site), it is a separate Setermination. AN
endangerment assessment must also be included in a §106, 3013, or
7003 adrministrative order. If an RI/FS was done, the order shoulé
sumrarize the endangerment assessment that was done ir the RI/FS. 1
the order calls for an RI/FS to be Gone, Such as on consent, the
order must contain a preliminary endangerment assessment. The finzl
endange:-ment assessment that is done by the respondent in the RI/FS
shoulé ther include this preliminary endangerment assessment ancé
expandé upon it. The assessment takes existing data anc evaluates its
significance, using, for example, partial or inconclusive data tc
make educatec and reasonable predictions. It then uses exposure ancé
risk evaluations to define the extent of endangerment. The )
endangerment assessment ties together the important informatior fror
the remedial investigation, a toxicological evaluation, an exposure
assessment &nd & risk assessment to define the magritude of the
hazaré at & site. The approaches to the exposure andé risk
assessments may be gualitative or quantitative depencing on the needs
of the litigation tearn.

3. . Conductinc an Endancerment Assessment

An endangerment assessment takes data from the remedial
investigatiorn ané the feasibility study. In general, it consists of
two parts. The first is a site evaluation taken from the remedial
investigation. This evaluation determines the nature and the extent.
of the contamination from the site. The evaluation predicts the
extent of future contamination should the pollution continue
unabated. The second part assesses, as guantitatively as possible,
human ané environmental exposure, ané their likely conseguences.
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Remedizl Investigations/Feesibility Studies are done at all
Nationzl Priorities 1Li-- sites before remecizl actions are take:.
hfter a site is designztec as a Pederal enforcemert leac site, an
R1/FS will be conductec by the Office of EPmergency anc Remegizl
Response (OERR) according to a schedule mutually acceptable to OAPE
and OERR. The RI/FS will be conducted at Pederal enforcement lead
sites and can take from 3 to 18 months depending upon the
complexities of the site.

OWPE will review the scope of work of the RI/PS to determine if
it is comprehensive enough to provide information on endangerment.
Exhibit IV-1 outlines the contents of an endangerment assessment that
will be needed in the review, OWPE staff or consultants with the
appropriate expertise (TES contract) will conduct these reviews.

OXPE and OERR are currently working together to publish a joint
policy on endangerment assessment as pact ¢f the remedial
investigatior ané feasibility study guidances. This guidance will
discuse the statutory basis for why ar erdangerment assessment is
done, when one it done, what arn endange:zment assessment is, how it is
put together, and who does ther. The guidance is expectec out at the
ené of July 1984. )



11

122,

Iv.

SITE

A.
B.
c.
D.
E.

EXEIBIT V-1

ENDANGERMENT ASSESSMINT OUTLINE

CRARACTERIZATION

Prysical description of the site

Geographical location

Demographic surrounéings

Type of facility (landfill, incinerator, impoundment)
Management practices

CONTAMIKANTE FOUND AT TEE SITE

A.
B.
c.
C.
E.
F.

Identity/type

Quantity

Form

Manner of dispesel

Concentration in environmental melia
Amcient leveuis

FACTORE AFFECTING NMIGRATION

A.
B.
c.
D.
E.

Topograghy

Soil parameters

Geclogical parameters
Hydrological characteristics
Climate

ENVIRONMENTAL FATE OF CONTAMINANTS

A.
E.
c.
D.

RISK

A.

Physical and chenmiczl decradatior characteristics
Movement between environmental medisa
Hydrogeclogical/geochenricel characteristics
Evidence of migration

EVALUATION

Risk assessment

1. Hazard identification

2. Dose-response assessment
3. Exposure assessment

4. Risk characterization

Risk management

1. Process of evaluating and selecting options
2. Risk assessment as one basis

Ly
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IMNPACT EVALUATION

k.

Health assessment

1. Multi=-cisciplinary review
2. Evidence of effects on target poptletion

Buman health studies

1. long term epideniological stucdies
2. Clinical studies

Health adviscry
1. Short ané lonc ternm risks

2. Medical panel consensus
3. Description of precautionary measures

OSI=R ¢ 9837.0
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B. Feasibility Stus- Fcr E~forcement

Similar to the endangerment assessment, 2 feasitility study (FS)
for enforcement serves two purposes. The feasibility study for -
enforcement determines the relief that shoulé be sought from the
defendants at trial. Past experience shows that courts are not
inclineé to order responsible parties to do mitigative assessment
studies, but want the plaintiff to delineate the remedy. The second
purpose of the assessment is to fulfill the requirement of the
National Contingency Plan that an enforcement sought remedy considers
the gsame factors as Funé financed remeéy (See NCF §30C.68 (c)).

2. Scope

A feasibility study is conducted prior to any Fund-financeéd
remecdial action. It considers the range of remelial options anéd
reconrmends the one that is:

®"the lowest cost alternative that is

- technologically feasible anc mitigates ané
minimizes damage to ané provides adecguate
protection of putlic hezlth, welfare, or the
environment." (NCF §30C.65 (3)) :

Feasibility studies will be initiated at several federazl enforcement
lead sites. If the feasibility stuédy is done in conjunction with the
remedial investigation-it will be done by the Remecial/Field .
Investigation Team (REM/FIT) contractor. If not, either the REN/TIT
1 or II contract or the OWPE Technical Enforcement Support (TES
contract will do the FS, ancd it will be cailed an alternatives
assessment,

A feasibility study for enforcement can differ from a progran
initiated feasibility study in some ways that reflect special needs
of the enforcement program. These are described below.

a. Temperal Aspects of Investigation

The feasibility study may not initially .include 2all
aspects of the site, since OERR may take an incremental
approach. For example, the immediate problem of drinking
water contamination may be addressed first. At scome later
time, OERR might examine the residual pollution in a
receiving water body, {f the later threat does not present
an immediate danger to humans. -The scope of the
enforcement action, however, should be as comprehensive as
possible to avoid having to amend the Complaint or risk
bringing new counts after the case has been resolveéd.

L i
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b. Puné Bzlancines

Enforcement sought remecies do not have tc consider
the Puné balancinc provisions of the NCP (§ 300.€E(k)), as
do Fund-financed activities. .

c. NCP Interpretation

Enforcement considerations may lead to éifferent
interpretations of the NCP. For instance, two alternatives
may remedy 2 problem; one has primarily initial capital
costs and the other primarily future annual costs.

Al though an evaluation of present worth may show that the
second alternative is cheaper, enforcement needs may
.require the more expensive capital costs if the responsitle
party is unlikely to continue to pay the annual expenses.

Therefore, the scope of a feasibility study for enforcement
could be broader or narrower than thas of a program initiztec
feasibility study, depending upcn the nature of the particular
site. The Regional technical enforcement personnel will review
the scope of each enforcement feasibility study or alternatives
assessmert to ensure that enforcement considerations are
included, OWPEL is currently drafting guidance on this topic,
which will be included in the OERP RI/FS guidance. As
envisionec, the OERR R1/FS Guidance will accept the basic
me thodology of Funé-financed feasibility studies ané incorporate
the enforcement factors discussed above.

‘C. Exdert Witnesses

&

Expert witnesses can be one of the crucial factors in success of a case.
As an integral part of the case development plan, identification ané strategy
for use of experts is reguired prior toc cese referral. Thics section describes
the types of expert witnesses that may be regquired, witness selection, ané A
procurement procedures. .

1.

Fields of Specialization

The complexity of hazardous waste cases introduces 2 demané for

a8 broad spectrum of expertise. The following list describes some
(but not all) of the fields of gspecialization to be considered:

. Buman Health

- Toxicology
- Epidemiology

- Medical opinion
- Public health
- Biostatistics



° Environmental Effects
- Aguatic ané mammzlian toxicclogy
- Ecology
bl Entomslocy
= Botary ané plant pathology
= Environmentzl fate
o Physiecal Sciences
- Geology
- Bydrology
= Socil Science
= Geolocical engineerinc
- Environmental engineerinc
- Cherical engineering

= Analvtical chemistry.

The specific facte of the case shoulé dictase the rature of expertise
reguired.

wWithees Selectio=

Bistorically, experts have beern seiecteé in two waeys. 1In one,
the litication tearm agrees to hire 2 specific person in & fielé cf
expertise. In the seconé, an appropriate expert is unknown to the
tear ané, therefore, a search for the best candidates is conductes.
OwWPZ is now developing & computerizel cata base of experts which can
be accesseé by the litigation tear through a reguest to '
Headguazters. Expert searches car alsoc be conducted by the National
Enforcement Investigations Center (NEIC) but these reguests shoulé
gtill ~e made through Headguarters. Once a number of highly
guali:ieé experts in a given fielc have been identified, the
litigatior team then interviews the norinees and selects the case
expert. In some instances the search for experts in a fieid is done
for a8 specific case. 1In others the demané for expertise cf a certain
kind is great enough to demand a generzl search, with the nominees
prese-<z8 to any litigation team requesting that expertise. The
lazze. mechod is also useé when an exhaustive search on a particular
case turns up several highly qualified experts and subsegquent cases
can benefit from this earlier search.

Procurement of Witnesses

In the past, & variety of mechanisms have been used to hire
experts. EPA or other federal or state government employees have
been used as experts. 1In addition, experts have been procured
through contracts such as the REM/FIT contract, Office of Research
ané Development (ORD) contracts, a water enforcement contract, and
DCJ contract mechanisms.

" OSHER & 9837.0
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Consideration shoulc be given to use of goverhment (particularly
EPn) employees as witnesses, for & numder of reasons. First, there
carn be a considerable cost savings., EPA ané the federal covernment
employ many experts of national ané international renown. 1In
adéition, the government can help the prosecution of future difficult
cases if it now trains capable experts in the area of court
testimony. The U.S. Geological Survey (USGE), Army Corps of
Engineers (COE), and U.S. Fishk ané Wilcdlife Service (FwE) are
examples of other federal agencies that can provide expert opinions.

When ocutside consultants are required, procurement car be
accomplished through the TES contract. The use of TES is prohibited-
when a firm other than the one awardec the cortrect, is needec. 1In
this case a sole source procurement, & buy-irn to an existing contract
or a subcontract throuar REM/FIT shoulé be usec. Afvanced planning
is needed when & socle source procurement is necessary, since the
process can take several months., In the situation where a named
expert is needec immeciately, that persor can be hireé within a few
days under TES. If the expert must be hirec mcre quickly, this might
be done by the Department of Justice. Bowever, due tc the shortage
of funcs, the expert shoulé be hired by TES as soon as possikble.

OWPE and OEQM=-h are working with the EPA Contracts Office to quicken
the procurerent of experts. OWPL is currently pregaring & guicarce
document on the selectiorn and use of experts.

D. Case Budoets for ImTinernt Hazaré Cases (CERZCLA:; RCR: 3012 ancé 7003)

The availability of resources to support the Agency's enforcement efforts
is a continuing concern. In neatly every enforcement action taker on
hazardous waste sites it was desiradble to adé more government personnel to the
.case effort. Lacking this, contractor support has been relied upon. 7o date
these extramural resources have been given mainly orn a first come, first
served basis ancd in a few instances on 2 planned basis. Fortunately, the
overall support needs so far have been met within the extramural resources
budgeted. This has been helpe¢ by a bias on the part of the technicsl offices
advocating the use of in-house experts where possible.

However, as the number of active cases increases, it is inevitable that
the availability of resources will become a real issue ancé that trade-offs
will have to be considereé. Rather than facing this issue sometime during the
fiscal year and beinc confronted with a8 crisis decision, it would be desirable
to plan for the enforcement reguirecé resources as early as possible, thereby
allowing the trade-offs to be decided before there is conflict. DOJ and EPA
officials can then decide how many new cases can be supported, how many and
what cases should be expedites ané which should proceed on a slower track.
This will be accomplisheé by the case budget systerm. )

Ly
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Al though the case budget process is still under development, the following
are the principles upor which it will be built. It is based on the premise
that OWPE is the principal source of extramiral funds to support enforcement
efforts. OWPZ has a mix of contractors ané interagency agreements that can be
used. Based on projectec workloads, the Recions will be assigned an amount of
credit upon which they can draw from any of the OWPE corntracts or irteragency
agreements,

Enforcement costs can be divided into three categories: overhead,
prelitigation expenses and post referral expenses. For the first category,
OXPE would first subtract from its budget those costs necessary to support the
enforcement program as a whole, such as contractor support to perform policy
analysis.

Prelitigation expenses include those items that are necessary to conduct
site classification, such as responsible party searches, and other activities
that are necessary to develop a number of potential enforcement cases, such as
negotiation support anc¢ records compilation. These prelitigation expenses are’
planned for in the Superfund Cormprehencsive Accomplishments Flan (SCrP)} anc &
budget for each Recior can be estatlished by multigiving the totals for each
category by & cost factor, which is an avezace of each category's coste to
date. The Recionazl Prograrm Offices would then manage their SCTAP tarcgets
ageinst the rescurces al.oczztei. Tre Regions wzilé have the.flexi:i;i:y .z
shift resources from & site task that coste less than the average to another
that costs more. OWPE will manage a contingency funé congisting either of the
funds that have not been allocated to overheadé, prelitigation or post referral
costs, or, if the demand exceeds the budget, a percentage of the budge:, e.c.
S to 10 percent. The contingency funé can be accesseéd in the event that, for
good cause, the actual total prelitication expenses for a Recion exceed the
budget. OWPE will establish an appeals system before implementatior of the
case budget system in fiscal year 1985,

The post referral expenses include additional technical studies bevoné the
RI/FS, technical review of documents, expert witnesses, interrogatory
responses, evidence audits, compliance monitoring ané costs relatec to
recovery actions. 1In addition, there are existing cases, future cases, anc
Class I, 11 and III cases (see chapter 1I). 1In brief, the Regions will
prepare cost estimates for each existing case and each new case on the next
year's SCAP, For Class 111 cases which will cost less than the average case,
approximately $300,000, a budget will be established for and administered by
each Region as for prelitigation expenses. For Class I ané Il cases OWPE will
participate in the formulation and/or review of the individual case budgets.
¥here Class 11I cases are expected to exceed the average case cost, OWPE will
be involved to an extent proportional to the amount that the case exceeds the
average. As for prelitigation expenses a contingency :funé@ will be established.

OECM and DOJ will review the overall case budget-at the time it is
formulated prior to the start of each fiscal year. Any budget disputes
between DOJ and the Region which cannot be Quickly resolved by the Region )
should be brought to OWPE. The case budget system will be initiated in the FY
1985 SCAP guidance to the Regions, which asks the Region to assess FY 1985
extramural needs,

V=10
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Evolving case support heels must be handies guickly and judiciouvsly. 1In
some instances, competing resource demands, ané & growing case loac in general
require conscientious use ané administration of support activities. Tris
chapter has pointed out ways in which support can be achieved for maximur

effectiveness.

_nge
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Tre finel phase of case management reguires careful attentio- tc post-
juégment follow-up. These follow-up actions ensure that the fruicts of case
Gevelopment labor are institutecd in & timely fashion, ané accomplish the
necessary environment2l goals. The types of action reguiring follow-ug,
personnel responsibilities, ané the constraints to post-judgmert follow-up ere
detailes in this chapter.

A. Action Requirinc Trackinc or Follow-up

Two categories of activities shotlé result in & conscientious
trackinc effort: judicial consent decrees ané court judgments. Follow up
for administrative decrees is discussed in the RZTR2 ané CERCL:
Administrative Order Guidance. '

The obligations for consent decree anc court judgment follow-ups are
identicel. They shoulé ensure:

. Submission, review and approvel cf glans, or scopes of work for
investigations or feasibility studies

. ‘Submission, review and approval of plans ané specifications for
technicael components of remedizl activities

. Payment of fees, penalties, reimbursements or other mories

. Maintenance of schedules and deacdlines for subrission of plans
ané data, completior of remelizl components, ané corpletion of
conser.: decree reguiremensts

. Resclution or cdispctes that arise during implemerntation ¢f the
consent decree.

These tracking functions reguire substantial coordination between the
government bodies charged¢ with RCRA and CERCLA functions. The next
section describes the roles and responsibilities that best serve a
coordinateé follow=-up effort.

B. PreferreZ Rcles for Trackinc Enforcement Actions

The EPA, DOJ, and states are charged with specific responsibilities
in ensuring the accomplishment of court-imposed actions by defendants, 1In
~roles parallel to their pre-judgment efforts, EPA and DOJ perform

complimentary, yet separate functions. 1In addition, the states have
potential functions relateé¢ to their position and ability to perform
monitoring activities. Since states may be party to the enforcement
decree or judgment, they must assume responsibility for its relevant
sections. Exhibit VI-1l shows EPA, DOJ and state roles,

_age i
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EXHIRIT VI-1

POST JUDGMENT RFSPONSIRTLITIES °

EPA DOJ _(or US, Attorney) States
1. RFEGION
. Has lead role In tracking . Takes any necessary actlon May be able to provide
implementation of complliance requiced for follow-up to compl lance assurance ’upport
for consent decrees and viotations or disputen. at request of FPA reqional
court judgments. Include: office, Including:
- Designation of lead attorney - Site visits
for tracking - Maintenance insepctions
- Designation of lead technical - Review of reports and
staff focr tracking proposals.
. Lead tracking attorney: May be responsible for
- Fnsures timely agency apeclfic sectlions of decree or
review, approval or other -judgment whern:
decislion is communicated - State is a party to
to responsible party. enforcement action
- State resources are most
. Irad tracking technical staff ~ effectively employed.
Coordinates required technical
support
- Arranges necessary contract
support. -
- Ensures ndequate fmplementation
. Ildentifies violations or disputes
2. HFEAQOUARTERS

» Maintaina manual or automated
foliow-up tracking sysem for all
enforcement actions

. Maintains contract capability for
" "technical support, to ensure
compifance

« Ordinarily oversees the
jdentification of violatlions or
disputes. '

(%150
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EPL's role, espe*ially in the Region, is a major factor in
post-judgment monitorinc., As in previous case devé’op'e-° steps, lea
technicel ané legal staff meroers are appointeé in the FRegions., Trel
jobs, as shown in Exhibit VI-1l, represert leadership posxtxons in Ace

comrunication with the responsible party, Ageacy techrnical review, anc
arrangement for contract support. EPA Keadguarters maintains contract
capability for follow-up through its TES contract ané its Interagency
Agreement with the Army Corps of Engineers. These can be used to review
remedial design and remedial implementatior., as well as, in appropriate
circumstances, for compiiance monitorinc. !

"l ﬂ‘

Beadguarters is also responsible for maintenance of tracking systems,
used for management information at the national level. he automatec oOr
manual system should be capable of tracking all enforcement actions
reguiring follow=-up. The National Erforcement Inves:iczticns Center
(NEIC) currently uses a tracking system for judicial consent decrees in
all EPA programs, Future expandeé use of this syster by EPAR Headcua'ter=
and Regions is under consideration.

Final follow-ur responsibilities belong tec DGO, tyvpicelly in responcse
to 2 nev referral which must take any ac:ion needel tc responc to
viclations of decrees, or to disputes.

(31

c. Cometrai-ss an

Ozcstaczles tc Fost Juscmens Folliow=-uo

comritment may hinder post-judament efforts, effectively thwarting the
resclt of otherwise successful enforcement actions. Tnerefcre, the roces
@iscussec above must be clearly delineated and communicated to the. .
appropriate offices. 1In adéition, the importance of post-judgment
follow=-up must be emphasizecd.

Lack of desigration of responsibility and shortfalls in resource

Effective tracking of enforcement actions reguires scfficient
resource availakility, especially in the Regions. Thus, &8s staff
responsibilities are determined, stzff must be made availatle to £fill the
positions. Further, contract support should be specifically availatle for
technical enforcement reviews. These reviews may be of investigation
plans, remedial actions ané designs, and remedizl analyvtical results, Tc
be effective, contract support 'is needec€ in a timely fashiorn in response

to short Agency review schedules.

- * - -] -]

The results of strong enforcement efforts by EPA and DOJ must be supported
by equally strong post enforcement tracking. 1In this way, the Agency and the
Department can best ensure that judicial decisions are realized.

gL .
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LIST OF ABBREVIATIONS AND ACRONYME



AQ
ATS
Cah
CERCLA
CFR
COE
Cwa
DOJ

FEMA
FIFRA
FOIA
FS

PWS
HES

LTk
LTR
NCP
NEIC
NFL
OECM
OZCM-W

OERE
ORC
ORD
os¢
OSWZ K
OWPE
POLREF

~
-

RCRA
REAP
RENMS
REM/FIT

ROD

SAIC
SCAP
SDWA
SP¥MS
TES

TSCA
USAO

LIST OF ABERZVIATIONS AND ACRONYME OSVWER

Assistant Administracsor
Administrative Order

Action Tracking Syster

Clean Air Act

Comprehensive Environmental Response, Compensation ané Liabtility Act
Code of Federal Regulations

Corps of Encineers

Clean water Act

Department of Justice

Endangerment Assessment

Federal Emergency Mariagement Administration
Pederal Insecticide, Puncicide & Rodenticide Act
Freedom of Information Act

Peasibilty Study

Full Time Equivalent

Fish and wildlife Service

Department of Kealth and Bumarn Services

Leac Agency Attorney

Leaé Trial Attorney

LeaZ Technical Represerntative

National Contingency Flan

National Enforcement Investigations Center
National Priorities List

Office of Enforcement ané Cormrliance Mor;tor1ﬂc
Office of Enforcement ané Conmpliance Monitoring, Associate
Enforcemert Counsel fcr waste Enforcement
Office of Emergency and Remecizl Respornse
Of‘ice of Regional Counsel

C " ice of Research ané Development

C:-Scene Coordinator

Office of Solié Waste and Emergency Response
Office of Waste Programs Enforcement
Pcllution Report

Rezional Administrator

! redial Accomplishments Plan

l..gional Counsel

Resource Conservation and Recovery Act
Recional Enforcement Activities Plan

RCRA Enforcement Management System
Remedial/Field Investigation Team

Remedial Investigation

Record of Decision

Regional Response Team

Special Agent in Charge’

Superfund Consolidated Accompl;shments Plaw
Safe Drinking water Act

Stratecic Planning and Managcement Systern
Technical Enforcement Support

Toxic Substances Control Act

U.S. Attorney's Office
Lohge -
]
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$107 CER=A

HAZ SUB/FACILITY

Fac: T Bt Preee

LASCJORY BASIS

|COMM2V0S

[. A. Release or threatened
release

B. of hazardaus nbs:anée

C. frar a facilicy

D. Release or threatened
reiease & a hazardous
subs tance causec .incrrence
of response costs

107 (a) (4) exc
101 (22)

107 (a) (4)

101(14)

107 (a)
101(9) (18)

107(a)(4) ex

A Wilness capacie & Oescribing site
condicions ac/or history {s necessarv.
NOTE: definition of reiease is very broad
anc "threa:" of release greatly epands
notion, :

Sufficien: analysis of waste = identisy
at leas: one of the substances containec
in definition. Definition should be reac
in alternactive.

Analysis of waste should be done dring si:
investigation or during response assion.

Unless admitted, description of site using
kev words of definition should be adeguace.
NCTZ: definitional exzlusion of "consumer
prodact in consumer use'. Alsc note
exclusion at 107 ) for "federally pemmit:e
release" 101(10).

location of facilizv establishes probable
vere ‘under §il13(%) (Excepzicon: bamwrugsoy!
NOTZ: While release or threatenec release
a parzicular generator's or transxerter's
wasce is not recuirec, it shouic be :
lestablished wherever possibie.

An administrative record of decision .
should exisz which docmmencs "reiease or
threatenec release of hazardous sudsctance”
leading to "inarrence of response costs'.
The ROD will presumably be executed by the
indivicdua! a:thorizec to spend func monev,
arc will be backed by administsative recorc
Wimess should be available.

11. Each deferdant is liable as
either:

A. Ouner

(1) At time of release
or threatene
release leadirg to
response or at tiwe
of response

or

107 (a) (1)
101 (20) (A)

_nge
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103(c) Reports may be useful evidence for
owners/operators/transporters. Nonexistenc
of repcr: may help eliminate 107(b) deferse

Ouwner(s) at time of release/threatened
release leading to response action
established by title irwestigation. NOTT:
Security holders are not owners unless they
participate in management of facility.

101 (20)(A) Req. for Adr. should establish
easilv.
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(2) Dizring disposal of Oner(s) dizing disposal establigshed by

hazardaus substance |107(a) (2) evidence of daces of disposai of hazardous
wstes (Whieh leac to inaxrence of
response coszs) eoupled with title
imvestigation. Res. for Adission shoule
estabiish ownership dates.

8. Operator - 101 (20) (A) ‘
. In ms: inscances the operator will be
easily idemzified, usuzlly a corporaze enzic
(1) At time of release or {107(a)(1l) To reach indi vxduals wﬁung under eorporasic
threazened release either (1) piecce corporate veil (mot easv)
leing to response or (2) eszadlish that the individuzl
or a: time of response "controlled activities at facili=v" or

"parzicipated in management” of facilicy.
The "conzrelled activities" test will be mos:
easilyv sustained if it ocarred immeciazelv
prior to "adandormment” of facilizr., Ses
101020) (A (i), The "parzicipezed in
managemen:” test is sustainat.e by analogr
|z 101(20) (A) [seconc sentence]. Also

noze 101(20)(B) & (C) for inclusion/
exclusion ¢f cmmon or eontras: caTriers fox
this class.

9

(2) 'Dx::i:_zg ¢iscosal of 107 (3 (2) Evidence of dates of "disposal" [See
hazasoous sudbscance 100- of RCRA) of hazazdous wastes (whizh

|lead zo incurrence ¢ response costs) will
ibe necessary under 137(5){2).

C. Generator "Dispesal” & "Treazmen:z” definitions verv
imporzant. Arrangemen: cam be shown sizpiv
(1)(a) Arrarged ior disposal |{107(a)!3) by praztice, although concrac:t is preferasle.
or trez. e"... 100~ RCrA
|
or |

(b) Arzargec with trans- 101(2¢8)
porzer for disposal or

treatment :
_ Evidence that a particular generator's
(2) of hazardous subscances 1Ci(1a) wste is hazardous. 1f docummenczary
: evidence does not estadblish, site samples of
(3) ownec or possessec by sweh! waste idenzified to a ge’aeﬁmr should be
person obtained. A whole hos: of possitle evcidence

cocld be used: generator, operatcr, oT
owner informatior obtainec under 104(e)
is good source.

e
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Page 3 of 5

P""' Fazie Case: §107 C==lcs

HAZ SUB/FACI

e me o b

FACT TU BE PROVE

SATLont BRSLS

~ -
—t - -

(4) disposal or treacmen:
by any other
person or encicy

(3) dzs;os;. Or treatmen:
at faciiicy ownec or
operatec by anocher party
or enzicy

(6> fazilisy containing sueh
hazardous sudszances

<. Trasmporer

{i) accerzed hazariacs
subszances Hr trasers
or disposal

(2) ©™ treatmen: facilities
selectec bv trasporter

E. Inswrers
- Guarantor providing

evidence or resp:mzbzlxtv
under §ill

107(a)(3)

o0
P

NN
h-
NN

—

108 (c)
101(13)

|
i
I
l
!
t

Disposal or treatpen: asrarged b‘y defendan:
be dome by anczher party. This phrase ("by
any o:he" person Or ertity”) may be reac

tc mocifv "ownec or possessed by" rather
than "disposal or treament”, thrus reaiing
parzies who never owned or possessec the
weste (s as brokers).

by defencg'r was a: s‘.e. 55’

evidence wouls be on-site analvsis or
idenzificazion. Acceptadble evidence woull
be dispatch, delivery axd lazk cf ecidence
removal, particularly if that type of
saSstance is docosmenzed to be o site.

Althoug™ statute does not explicsitly recuivre
e s*owmg thas wasze was actually
transpertec CO Site X presen:, suh &

showing shozld be made.

NOTZ: A transporter who does not selec: the
site mav, in some circumstances, be consider

an owner, 101(20)(@E) & (C), ax in mosct
circumstances will be included in 107(a) /2.

_See 101(20(8) which contempiates possidle

ransporter ligsilicy under 107(a)(3).

1. Quarantor has sae affimative defenses
as owner/operatdor who it inswwers; or
a defense of wilfull misconduct of
owner/operator.

2. No insuraice for facilities under 108

wtil, at the earliest, Decemder,
1988. See 108(2)(1) & (3).

11y OSWER # 9837.C

Joint anc Severa. Li.adiiltly

_nge

Indivisitiilty o 1nj\o&y
A .

W



Primz Fazie Case:

§107 G&LlA

HAZ SCR/FACILITY OSV=R ¢ 9B37.C
endix One
rage & £ 5
PAC. 4w BL PRV Sefrewiry SAs.s  1CEN.S

111. Costs &d Dsmages

A. All ecsts of removal or 107 (&) (&) (A)
ranedial accion m..xr"ed
by U.S. Gov'e.

B, Adminiscrative & enforce- [1040>) end also
men: Cos oS 1C1(2<) & (23)

111(a)(«) &

11i(¢e) (3)

1. Inecluded £ind & non-fimd ({.e., DCOL,

. FBMA) monies

2, Ramnel: See 101(23): remedial:
§101 (2

3., See cos: ard time limizations on
respense astions at 104(e) (1)=- ROD
& A'R recuired for exceptions. See
alse, cost limitazions of 107(¢) (1),
pa..z.e..la'ly 107(e)(1)@). Noze 1C7(e)
li=izazions noc availadble in some
cirermszances. 107(¢){2), 103(c}.

&, Costs ¢f removal & remecial actions mus
be doczrented. Tie to release or

i thoeagtened release.

iS5, Respmse actions are nct &szirrizec

i " less the Presiden:z deze=ines tha:

such action will not be dme prcpe..x oo

[bv a] responsible parov.” 10<(a) (L)

| ex. Werever sessidle there

| shoulé be = ROC or other evidence

g0 this effec:.

Adninl s:::’a:we anc zz.crce:e:: cos s are
parz of "response costs.” They are
auzhorized by 104(d), and theredy included
specifically in definition of "removal",
1C1(23), anc theredy into 107(a) (&) (A).




Prizz Fazie Case:

HAZ SCS/FACILITY

§127 &5llA )
OSWER # 9837.0

PAL. 10 Er PROVIC

1SeA.cewl: BrS.2

C. Nanral resource damage

D. Punitive damages

1. Presidencial order isswued
& sexvec

2. Deferdant failed to

provide response action

ntoer suificient cause.

107 (&) (e)
101 (16)

107 () (2)

See 40 C.F.R. 300.72 - 30C.7¢

<. See aiso: 107(6), 111(d), 111(e) (%)
111 (), 111(i)

NOTE: These damages camo: be releasec
excer: by appropriate Trustee unce”
-P'

ooy Tt
1.

l :

IGood sraszice remuires a’c's pricr to
expencizore. Ups ante &x helps 10-(a) .

igece=mination,

|

i

'
1

“V. boz Inconsistent with
hNational Centingency Plarn

1C7(a) &)y (&

- ineonsistens with' ere b~iden

Words "n:
|shifting hHowever, L.S. shoulic be
prepare: o estatlish, tlrosgh the use
ef RO2's a'R's, anc cther ecidence
prime ficie consistency. Docments
establishing delegzcions of

uthority shoulc be available for eazh
dezision recuired by NCP axdror CERTA.

See Aztached listings of necessary
docrmentation.

V. AZZlmative lesenses

A. The 107(b) Defenses:
Release or threa: of release
and dxmages were causec sclelv
by

£y

(1) Act of God
(2) Act of war
(3) Act or cuission ef a

third party anc defencan:
exercised due care and
took precautions against
foreseeable acts

101(1)

1. These are clearly afiimative defens:
Thus, causation is implied unless

| defendan: carries burden to the
contrarmy. :
NOT:Z: Defenses eliminated for faiiuve
to netify: 103(c).
1. Third party camo: be agen: or emdicy

or .ave dirzct or indirec: conzractue
reiation wizh defendant.




Draft

gfgg“b" 6 oswer # 9337.0

DOCUMENTATION FOR RECOUPMENT OF
CERCLA EXPEKDITURES
NCP CONSISTENCY

1. OSC documentation - in log book and site file
| -« collection of pertinent facts (§300.33(b)(2))
~ = Teports to RRT (§300.33(b)(4))
« notification to State (§300.33(b)(5))
- notifications to FEMA or HHS (§300.33(b)(6) & (7))

- POLREPs (§300.33(b)(11)) (See Superfund Removal Guidance
Revision #1, 12/2/82, pp. 27-28 ("Superfund Renmoval
Guidance"”)

2. ?gggrg% documentation under Subpar: F for all fund expenditures -

a. §300.61(a) - Documentation that there is a release or
threat of release into the environment of a hazardous
substance or a pollutant or contaminant which may
present an endangerment.

b.  §300.61(b) - Docurentation that it has not been determined
that response action will be done properly by responsible
party. (Use CERCLA 104(a) (1) and §300.61(b) language).

c. §300.61(c) - Documentation that specified factors (state
participation; private party cleanup; local community
concerns; use established technology; industry and expert
involvement) have been considered in deterzining need
for or undertaking Fund-financed acitivity.

- 3. Pre%%minary assessment - $300.64 (See Superfund Removal Guidance,
p 3 . .

a. §300.64(a) Documentation of preliminary assessment
should summarize reacdily-available information and
should include, where available, evaluation of magnitude
of hazard; identification of source and nature of
release; existence of private parties ready, willing,
and able to undertake a Kroper response; and {denti-
fication of factors which make immediate response
necessary.

_age



b. §300.64(b) - Documentastion should susia:ize Baia OSWER ¢ 9€37.0
collected and reviewed (e.g., site information,
~ photographs, interviews, site inspection),

c. §300.64(c) - OSC should indicate reason for terzination
of assessment (e.p., no release, no hazardous substance;
no pollutant or contacinant which may present an endanger-
went, anmount of release does not warrant federal response;

. private party will do work).

4. 1mmediate removals - §300.65 (See Superfund Removal Guidance,
Pp. 10-13 and Appendices 1 (Decision Ratiocnale) and 2 (Ten
Point Document). .

* g, §300.65(2) - Deternination (Ten Point Document or
Action Memo) that "initiation Of imoeciate removal
action will prevent or mitigate icmediate and significant
risk of harm to human life or heazlth or to the environment”.

1) Supported by documentation that statutory and NCP
criteria have bcen met. (See Superfund Rewmoval
Guidance, Appendix 1 (Decision Rationale).
Supporting evidence should be in site file.

(a) Imwediate removal is necessary. (See Superfund
Removal Guidance, p.10)

(b) No.alternatives to CERCLA removal action.
(See Superfund Removal Guidance, p.l0)

(c) OSC's selection of response action is directiv
related to mitigation of the release threat
orlthreats. (See Superfund Removal Guidance,
p.11)

2) Ten Point Document (See Superfund Removal
Guidance, Appencix 2 (Ten Point Document)

(a) Regional Administrator (RA) has approval
authority for immediate removals up to $250,000
(not including dioxin). :

*/ Indicates CERCLA or NCP requirement for formal determination
~ by EPA official. .



.3a : OGWER & 9837.

(b) Should contain "detercinazion" language
(See &4a above) and signature of RA.

* 3) Action Mero (See Superfund Removal Guidance,
p-Li3)

(8) Approval by AA, OSWER eor his.desigﬁee

for immediate rezovals above $250,000 and all
dioxin sites;

(b) Should contain "determination” language
(See 4a above) and signature of AA with
concurrence by Offices of Safe Drinking
Water, Radiation, Enforcement, (if site {s
on NPL);

(e) Forwarded from Director, Emer%ency Response
Division (ERD) to Director, Office of Emergency
and Rededial Response (OERR) to AA, OSWER;

(¢) Based on Ten Point Docurent or sa=e information
which OSC comzpunicates by TWX or Magnafax or
phone to ERD, (1f request was wmade by phone,
confirming POLREP should be prepared).

b. 300.65(d) Documentacion of action taken at site
including POLRErs, Final OSC Report, Immediate
Removal Contract, and Invoices. Witness should be
avzilable to explain action taken at site and to
re.8te it to release or threatened release.

c. $§300.65(d) - Docuzentation (0SC's Finzl Report or
Final POLREP) should incicate thet immediate removal
corplete: (1) criteria of §300.65 are no longer met
and (2) wastes transported off-site have been treated
¢ disposed of properly.

*/ Indicates CERCLA or NCP requirement for fofmal deternination
by EPA official. ‘

nge
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* d, §300.65(d) - Detervirzticn that, if over §1 £illion OSWER # 9837.0
obligated or 6 conths elapsed from Initiel response,
"(1) Continued response actions ere izcecietely
required to prevent, limit, or rmitigzte an ecergency;
(2) There is {czediate risk to pudblic heslth or
welfzre or the envirenment; and (3) Such assistance
will not otherwise be provided on a tirely basis.”
Keyed to CERCLA §104(c)(1l).

(1) Supported by docuzentation that steatutory &nd NCP
criteria heve bcen pet (See Superfund Resoval
Guidance, pp.20-22 and Appendices 9 and 10).
Supporting evidence should be in site flile.

(2) Action Mezo (See Superfund Removal Guidance,
Appendix 9y, :

(a) Approval by AA, OSWER

(b) Should contezin "deterzinaticn™ language
(See 4d above) and signature of AA

en of arpropriate response - planned

S. Evaluaticn and determinat! :
tion - §300.66 .

'S
re=-oval ané re-edial ac

a. §300.66(a) - purpose: to provide for further
evaluation when (1) assesszent indicates further
response may be necessary or OSC requests and (2)
lead agency concurs that further response should
follow irmzediate rezoval. (See Superfund Removel
Guidence p.l4)

b. Docuzentation of fﬁr:her {nspectfon (§300.66(b);
accitional rmonitoring or irvestigation (§300.66(c)(1);
or assessment of risk (§300.66(c)(2)).

6. Planned recoval - §300.67

* g, §300.67(a) - Determination (Plannrned Rexoval Action
Mezoo) that (1) "There would be substantial cost
savings by continuing irmediate removal; or (2)
The public and/or environment will be at risk if
response is delayed at a release not on NPL."

1) Supported by documentation that NCP criteria
have been met (See Superfund Removal Guidance
p.14) and planned removal is appropriate (See

*/ Indicates CERCLA or NCP requirement for formal determination

by EPA officlal. . i



oS -

factors noted at §300.67(c) (nesrty pepulation  OSHIR # 9837.0
threatened by hazardous substences; contzzinated

drinking water; hazardous substsnces which

present a serious threat to heelth or the

environzent; highly contaninsted scils 8t surface;

threat of fire or explosion; weather);

2) Plznned Removal Action Mezo (See Superfund Rexoval
Guicance, Appendix 3)

(8) Approval by AA, OSWER.

(b) Should contain "determination™ lanmguage
(See 6a adove) and signature of AA;

(¢) Frepared {n draft by CSC or rexedial "
project officer (RP0O) and forwarced
with cover letter explaining action
requested; : :

(d) Forwarded by Director, ERD to Director,
OERR, to AA, OSWER, with concurrence of
Offices of SDwA, Radilation, 05C, OEC,
CSWE.

b, §300.67(b) - request froc Governor or designee

¢. Copy of contract or cocperative ggreexent
required by §300.67(8)

d. Docurentation (0SC's Final Report or Final POLREP)
should reflect that risk to public hez:th hes
been sbated (consicering factors listed in §300.66(c)).

* e, §300.6€(2) - Deterrination that {f over 6
months elapsed or $1 willion obligated, procedures

and documentation {dentified {n 4d above should de
followed.

f. Documentation of action taken at site including
FPOLREPs, Final OSC Report, Planned Removal
Contract, Invoices, etc. Witness should be
available to explain action taken at site and to
relate {t to release or threatened release.

*/ Indicates CERCLA or NCP requirecent for forzal determination
~ by EPA official. _

_ange .
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-6 ; OSWER & 9837.0

/. Recedlal Action - §300.68

a., General Docurentetion

1) Site must be on NPL (include pudblic file, mitre
scene, public cocments under §300.66(e)(4) an
Agency response, etc.) :

2) Copy of contract or cocperative agreement with
state §300.62(c) & (d). Keyed to CERCLA
104(c) (3). :

3) Evidence of consultation with State required
under §300.62(f). Keyed to CERCLA 104(c)(2).-

b, §300.68(2)(1l) - Docurentaticn of scoping (i.e.,
scope of reredial actiorn) tesed on §300.68Tg)
factors.

c. Initial recedial rezscres (IRMs) - €300.68(e)(1)
(See Draft Revised Guicance, State Farticipation in
the Superfund Remedi{al Prograw, Vel. 1, 6/28/83,
p. VI11-3 ("State Remecdial Guidance") and Memorandur,
prezaration of KODs for Rezecdial Actions, from FKedlezan,
6/25/82.) ' )

* 1)  Determination - (ROD or other Action Mezo)
Based upon §300.68(e)(l) factors, that initial
renediaf measures should begin before selection
of final remedy as (a) "Such measures are
cetercined to be feasible and necessary to
lizit exposure or threat of expcsure to 8
significant health or environzental hazard";
(b) "Such measures are cost-effective”
and (c) Remedy is appropriate when talanced
against the need to use Trust Fund Money at
other sites §300.68(k)1l.

(a) Approval by AA, OSWER

(b) Supported by docurentation that Statutory
and NCP criteria have bgen met. Supporting
evidence should accompany ROD or Action
Memo. '

%/ Indicates CERCLA or NCP requirement for forzmal determination
by EPA official.

_age '
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OSVER £ 9£37.0

® ¢) ROD or other Actios Me=o for IRM (See State
Renedial Guicance, pp. Vill = 3-4)

(8) Approval by AA,

(b) Should contain "deternination” langusge
(see 7c-1) above); ceclaraticn that stste
has been consulted befcre determination
of proper rezedy; and signature of AA.

.d) Final recedial actions - source contrcl (§200.68(e)(2)
and offsite (§300.66(e)(3) ’

1) Documentetion (rerediel irvestigation/fezsibility
stvcy) (Ri1/rS) as first step in cetermining
Teture and extent of probtlez (and copy of
ccntracts) - §300.65(f).

. (a8) Evaluaticn whether source control or offsite
. action Is eppropriace based upon
consileration of facters icentified in
§300.68(e)(2) and §300.68(e)(3) respectively.

(b) Developzent of slternatives - §300.65(g)

(¢) 1Initial screening of alternastives to nerrow
list of potential remedial actions -
5300565(§) - considering cost, effects of
alternative, and acceptable engineering
practices. ~

(é) Detailed analysis of alternatives to
evaluzte alternatives in depth - §300.68(i) -
considering for each alternative specification
of alternative; detailed cost estimated;
engineering {mplementation; extent to which
alternative will effectively mitigate and
pinimize dacage to, and protect public
health, welfare, and environcent; adverse
environzental i{mpacts.

* 2, §300.68(3) and (k) - Determination (ROD) -
selection of remedy which agency ceternines
is (a2) "cost-effective" ({i.e., the lowest cost

*/ lndicates CERCLA or NCP requirezent for formsl determination
by EPA official.

A=-12



alternative which s technologically feas1b1d ang 000

reliadble which effectively citigates and

nininizes camages and provices &acegquste prctection
of pudblic health, welfare or the environzent)"

and (b) appropriate when talsnced sganist

the need to use Trust Fund noney at other sites.

a) Supported by documentation that etatutory
and NCP criterlia have teen met. (See
State Rezecdial Guidance, pp. VII1 3-6 and
Appendix J). Supporting evidence should
be part of ROD,

* b) ROD

(1) Approval by AA, OWSER for final remedial
actions.,

(2) Should contain "deter=z=ination”
language (See 7¢-2) above,
declaration that state has been
consulted, and signature of AA.
For actions involving off-site
disposal, there should be
cdeclarations that the action s
cost-effective, will create
new capacity to ranage hazardous
substances, or {s necessary
to safegusrd the pudblic health,
welfare, or the environnent,

(3) Docuzent, wvhich {s sent froc RA
to AA, recoznends a rececdial option
or no action alterrative for the
site '

(4) 1Included in ROD are:

-= background dats on site
-- summary of selected rexedial cptions
and costs’

*/ Indicates CERCLA or NCP requirement for formal deterzination
by EPA official. ‘ :

-y . ) 1
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oSvTR ¢ 9837.C

(5) Attachzents to RCD should previde
sufficient {nforzation to justify

the rezedy:

== sunmary sheez on proposed rezely
-- cdetalled rnarrative suz=zazTy
cescridbing site, enfcrcezent
tatus, arnd rationale for
. treccmmendirg action
-= other supporting docuzentation
(R1/FS, public cozzents, etc.)

* (6) Operation and Maintenance (0&M)
Decision Docuzent should accocpany
ROD (See State Remedial Guidance,
P, Ville$)

«- for AA's'sigﬂa:Ufe
-« gupzaries available {nformation
about O8M reeds

3. Documentation of action taken at site including
POLREPS, contract for rezedial werk, invoices,
checks, etc., Witness should be able to exglalin
action taken a2 sice and to relace it to release
or threatered release.

CTHIR DOCUMENTATION

1, Waste aralysis-site: sufficient to show release or
threat of release of hazardous subszance.

2. Waste analysis - by generator: sufficient to show
presence of hazardous substance linked to each generator.

3. Documents supporting release or threat of release &
photographs, maps and charts, fire reports, etc.

4., Title check for period comnencing with teginning
of disposal activities to present

3. Documentation of dates of disposal

6. Generator contracts

*/ Indicates CERCLA or NCP requirement for formal determination
by EPA official. -

2 - o f
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8.
9.
10.
11.
12.
13.

-10.’

Operator contracets
Trensporter contracts
Leases |
Notice letters

Demand letters
Administrative Orders

104(e) letters & responses

A-15
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_ Thls Cioret was presaves !
AT ™ ,as suggestiscn and puidance '

. CRIF. 1t does PREETTOTEI VY
PRIML TATIE CAST rtc reflest accuratelv ¢ffie
‘eial agemzv views or pelizies.

§105 CZRT.A, 42 U.S.C. §3606 r M S

' IMINDNT BRZARS
Appeniix Twe -

Page 1 cf 3

FACT TC BT FRO SoATToR AASlS : 3

"ot ew

I. President deter- §106(a) ‘E\'iden:e of & Jeterzination is remuired.
mines that: |[Noze: Presicen:z's fanczions have been
|erznsferved to the Acinistrator of EPL.

|&f Fed, Reg. «2237; E.O, 1BLE, Alle-
i lgations ol speciZlic Presidenzel autheri-
? izazion are mot recuived. See U.S. v,

e~ LT3
| 'Feille Tar, S-€ F, Su=zp. 1100 (L. Mo,
' N S
ere -, o
: |
H
e o ————— e L.
A, TEIRZ MAY BT .0 2 dormzl Tarm
- i N . L. .
S.OAN IMINET s.0c e "Imiment" - refers o irinence c¢f
- . -~ . S et " - - & .
e visy not haT=. Imimenze ¢f &
' ‘mzzzwI Soes not dedend on the rTowititT
: ¢l the final effect but zav be proven o
‘tme setzing in meziom of 2 chain el
. P - . . Seamme T
‘gverss Whisk would czose serious imiuy,
mivel Siztes v, Eardzse, Civ, No, B2l-
—————— . LIt
Cietamr . meme Ofig., DECENDET L, 7RO
‘§liT M., &7 Zee. See zlsc dooemily
"Cux o 83071 SO
oo man g, yemm— . . e — PP - .- . - .
C. Uzl - f.me b —gzms smathing less Than
b’ TaAT. - - - .o - -- o - -
SANGINET gcTizl nasT. "IndangsrTent s not oTong
<: - orocd zome Dot Tast De Ceé-

‘eides or assessment of Tisn., Risk is to
‘>¢ zssessel "Iroxr suspeczes it neT eom-
i ‘o.etelT substantistes relaticnshios
"secwazm facte, trends of g facts,

'frmm checvevical preoiecstions ™ or Irot

.prodative prelimingsy daza.” T.S. v.

]
i r . —
' ‘Vermz: Crezicel! Cors. 4RO F, Suoo. A2,
1 Ey—— ry el lial
‘b:: ',-c .._Y’V.. &7:'-‘, .
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—rAer R SN =" =TT
FPAC. U Bf rRTVC SAov et ZAs.S C:‘“f..---

D. 70 PUELIC §108(a) Toxicclogis: and czher experts must
HEALTE OR be atle tc iden:ify peremtial e"
WELFARE orn Irzmans ¢f exposure to contxi ”s

ad to tes:ify regariing ;o;r.;-a:mn as
risk anc cegree oI risk of par=.

) Note: 1£ NC? is followed evidence may

: , be availadblie ir Preliminary As-
sessnenz. CIRCA §104(D) autherizes
an mves igation to deterzine, in
paT=, exzent cf hazasc.

E. OR EVIRON- 5.-50\.3)’ §1OL(8Y of CZRC.LA def 'ﬂes enirorpent

M L(8) br: Siv to imelude: "the mzvizatle wetars,
iS].‘ﬂ.(lZ) fthe wazers of the contigusus water, groos

0L/7) iad water, cr'.ru:'.“.g warer sups.V, la::

; iserface or subsorface strats, or ale

‘gl withinm the United States cor wmier

‘zhe jurisdiction of the l..'.:E': States.

:Expers evidenze of acTuzl efiecis on
Lemvizorment or Tisk of Rarm will be
"'e.e=se_—v perticulariy if there is
ihezizh hazard.

'
|
i
i
f

l
! :
.Z ITi08.a, ‘& wiTthess trast be atle tc testiiv as 2
...=.'.'3‘§';'.3 §§191(2"‘: i"reiease" or pctenzizl for “release,”
‘ i fi.e. testizeny re: e leawing cr
; 'escaving cf was:tes :.. t0 Che enwiroren:t.
: ICE.-u.u- SJ."‘l(.‘Z..\ defines "release” broadly
o mear "amv epillins, leaxking, ooming,
E:aou. esizting, r..-.g, giszrarzing,
niecting, es..a""', leaching, Jreing,

P 1}

r dispesing, inte the enviroment.

o

(3]

|
i
)
'
{

te: Seczion 101122 sers our certain
ceontions. 1n adciction there
are federallyv permitted reieases.

&

INote: Evidence needed to support this
| elerent shoulé be available froc

" the work presared uncer NC? -
40 C.F.R. 8300 €2; ez sec.

e . ]
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§106

2. OF A Y- Sufficiens analvsis of wsze ®o 1de*:'.fv
ZARDOS §101714) at leas: one of the substaces comzain
ST3STAN in the definizion. Anziysis shoulcd be
done during site imnvestigation.
3. FROM §106 Unless ad=itted, description of site
FACIL. §101(9)(8) using key words of definition should be
adequate.
| Note: There is an exception for anv
consumer product in consumer use.
?
12, PEPSWE TC BE RE- iz.-."z. 'Sec=ion. 106 does not 1de~'1fy awv
STFAIND 1§07 (a) "’esoo“vb’e parcies. Liatilisy has beez
: ineld to extend to those ersoms Llztle
&, DWEZRS ! '"ﬁ:ie— §107 f£or cost recoverv, i.e.
E, CF==200RS : ‘owmers, ODeratsrs, generatsrs, e
C. GETRAIURS "3RS . "”“‘e::o:'ters See Uniszed Szzzes v,
L. TRANSPORTIRS !?ﬂce Ne. B0=4104 (D.K.C. Jwlv 25,
T, INIRERS : 11%85). United Szztes v, Qushears Mzrize,
| '556 F. SuDp. 5 (N.D. Sii. 1952). GSee
! i DISCUSSION OF RESPONSIZLE PARTIZS -
i IAPPEDIX ONE PART 11.
! l
I17. DISTRICT OOCRT 1IN ?3.;35 IVerrae is appropriate in distric:s where
WEICE TERIAT OCoeE ‘ lenreaz exists. Relief shouiid '._ lace
WA GRANT: ! ltvoe of response actions a:thorized undes
] - o by
' |CERCLA. Use CZRCLA §101{23) "remova."
Ao BEUITE OF WECZS- raccions and CERCLA $101{26) "remedicl"
SaRY TO ASATE tascions as a checklisz. This incluces

S'. C— DANGER OR

8. AS PUBLIC
INTZREST AND
TAE EQUITIES
REQUIRE

lirrvestigative work, and work necessasy
Ifor a perzanent remedr. Opinion testi-
lmonv will be needed to establist whas
itype of reiief is azpropriate.

Information on defencants' abilicy to
perform relief should be presentec.
Traditional elements for injunction
needs..to be presented

A=18 ' o
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Receive Evicence thaz: S.
- A. V. Bandling, 1/ Trhese tet=s cover a
Storage, 100<(33)2/ brcacé range,
Treatment, 10046 (3&)" arguatly the universe,
Transportation, or 1/ 3/ " of activities involving
Disposal 100 374/ sciié or hazardcus
. zatute is not iim
to restraint or ¢
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1/ Not delinec by the Statute. S
2/ 42 U.S.C. §6903 is the definitions section of RCRA.
3/ See-also Hazardous Materials Transporta tion Act, &9 U.S. c.
§§1801, 1802(6), 1809, 1810. -
4/ Note, dxsposal includes leaking, which arguably includes actions
the result of inaction or past aczion, rather than affirmative human
conduct, U.S. v, Charles Price, Civ, No. 804104 (D.N.J., Sept. 23. 1981
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FACT TO BE PRCVED smaTiT

COMMERTS

oo’ o

(Consinuec)

May presen:

AT lZzZirtent e&nc
Sctst-=tial Enmcangersent

-

Not defined by the Statute.
H.R. Copmittee Print (96-1FC 31,

cr the environzent”

when canagec. Trese terz
.nc;ca e a stancard

less than the scTice, -
eeaventienal "causazion.”
Theze mus: be sufficienc .
aralysis of wasze o icen:z:i:
hazardous wastes. Evicence
zay be available froz recor:
keeping resuirezents. -
§3C0C2 - 3CU4,

The szancaré of precs wes
re.axec in the in the

1680 Soiic waste Tisgesal
AcZz ADenczents. ’*eviv,s;}
this reac "is presenting.”

iz=inence &pp.ies to

rnazure ¢f threa:s Tather
than the icentification

cf the time whern the
endangerzenc initially
erocse.S/ ixcinence cces

notc cepend on the prcxifi:y
of the £final effec:z, bt

ilﬁi

Day be proven bv the
se:’xng in mecticn ol &
claiz of even ts wnicha
could cause serious
injury. L.S. v. Revel
No Parceze. Ne. Civ.
Ee=1(0sl=w (W.>. Ckia,
Dec. 2, 198C).

then cne is encangeTel
hazrz is threatenes; uc
actval iniury neec evern
ocecur. Evicence mus:
shovw only risk of ha=s.
See Ethvl Cors. v. E?a,
5¢1,"F.2¢ 1 (L.C. C.Q.
1876, Cert. gen. &2
C.S. 941 (1976); bni:eé
States v. keserve
Yineng, 514‘?773’23.
zéch Cir., 1978); U "..ec

States v, Vertac, &&
5'\3537'870 “B&5 (E.L.
Ark., 1980).

“96th Cong. lst Skss. 32 (1979)).
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££CT TO Br PRCVED STATUTCOEY 2aSCE SMMINTE

B. Take Such other action : See also Asvendéix 2;
as ray he necessars TR~ §iCe,

C'o Recc‘-’e:’}' Of L.os.
Expencitures

1. Removal/Fezedial/ See Apvendix 1 suora
Cleanup Coscs cocurentation of

=i
* CZIRTLA excendicueree o7
reimcCrseTenc. sc,
see Sectiznm 320 Fheldd
3110 amé (g . .

s. Enfzrce=ent Costs A TigmT o vecover fecdsral
funds muost be imTlied,
becz:se Section 73T3
Coes ¢t ccmtein anmw
extress guthoriTy o seex
cost recovery, See
wvamderte Trzme, C2. v
IR T R
L.S. V. Mcran Towing’ -
é~c .renmsweTiaziam (oo,
a0y r.2C &2 (eTnh Jir.
1388, Umiced Stzzes v,
Frice, mestztz"eT:,

Torrs STV

A=23
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- i -
Wil T o e —_——TTE == = ===
YAC. -C Bt er.wze STATUTTEY Fa503 CoMvN7Ts

11. Person tc be 108518 Suek versens Tav incluede
resctreined ewTers or cceraters ¢l the
site, for=er ovmers cT
’ » cperaters, landowners/
lesscrs, incepencer
comsracIers, ccr:*ra:
cfficers and diveczer
(in the official antd
incdividual cavacizies wesze
£enerators, waste trans-
porTers. See e.g. L.S. v,
Reiliv Tar; D.h...T_Yc.

E7ocive, v.S. v, Che-.ecs
Frice (Me=. Oz., Julv
2E, 1983); Bus see U.S.
v. wzZe: U.S. v, Wascze
crdustTties, See z.s:
2Tzacres evidernce smecwliss
121, Relie?
A, Stoz suzn )
1. Eandling 14 incluces in relief gremcel
2. Steoraee TAsLra by courss in TIIZ aczisms
3. Trezc=ern: 1054 (32) are reszreint ¢f comzimuel
L, Tremsoorzation &Y I leaking (Frice), inmveszic-
5. Dispcsal €/ - T20a(3) ative actIvicies (p8& F.2¢
204 37 Cig, 522, opreczrce
tion &< imtlewemzazicT
cf olz=s {27 rezovzl of
weszes (Vifwest Sr_vencs
Fecoverw:, incCuomITiIn
ecsins: Surther activizies
on site. formulazien of
plans for securiczy and
removal ¢f plans fer
securitvy anc rexovel
0f wastes (Ottaszi gns
Gess). See Auso oL.t. V.
Tiazeond Shamrzocr Cereo.
t7.D. Orie, Civili Lo,
Ce0-1857, YMemorardum
Qoinmion of Mav 26, 1681,

J/ Not deiined by the Statute.

6/ The goverﬁnent neec not a’leee the acts of disvosal which gave
rise to the condition. The focus of Section 7003 is rather on
amelioration and prevention. Uniged States v. Sclvents Re-ove-v

Services, 496 F.Supp. 1127, 117%, Y732, T730-4177¢

A=-22
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= ROV

ACTS $‘~

§323 Clean AT

- = s ,T‘_gf_;—?.‘ v
This foszeomt was Tt :’
e  as s.;‘ggos"o* igid g‘:.i:':c.
fomiv, ‘: does NSt purpcre
PRIM~ FAZIZ CASE ies refllect acourately esfie
‘eial azﬂw vies o7 peiizis

, 42 L.S.C. 7823 ! T NTeow

1. ADMONISTRATOR

RECZIVES EVIOENCE

THAT:

v ¢ cpme ‘.
e e

%.’T.: o=

-.o/..
oo or
-cv\.. .-
I ~T R 2O
MNelleal | et

C.'..‘D NG
SORTZE)

MIUING

C. AN I»IT
A

Do S38TXTTIAL
NCENGERET

!S3E3(a)
|
}

.E.)-J -

-
- e w

iTheTe TosT be some ad=inistrative v
lshonsnz whas evidence the Adtimiscrazer
‘re.e.,ver This inforzazion must be
?M‘f;-.ve- by Sczze and local acthorities
-‘Seg Simperis T ad G below).

e e

‘Teve s ac specific delfimitiom of ool-
Lotiom somze i othe CAA. "Moving
‘s>orces” includes Those sourzes covered
Aier Sudehmaster 11 ¢f The Zaa, <2 U.S.C.

§7321 To L2 L. S.:. TiTL. "2'.=.;~: §2z~
lgicnzsy sourzes” is celin v.8.C

P im ez VLSS
<
'5/5--\_).,

- wee

Voo =Ser €003 of RTRA; §106 o8

(C3 T4 &g §24310 of SO the stanzaTs

'm2s Seen re.laxes o "zavw tresent.”

l

e ingms" refers ©o isrimencze ¢l risw Aot

Rz, ApTeniix six of SaTa.
‘The Lepislative historw on the LAY

lerigimal imzinen: and .ms ancial hazers
ioTmcisier provides tha: it is 'nmoT in-
ltenced as a sudstitute procedre ‘a’
‘ehromiz or gererally recutTing ool

lution oroblems whizh should be deal

()

rwivh wmler other provisions ¢f the
422" E,R. Rep., No. 728, 90th Comg.,
1ez Sess. 11¢ (1967). See Umited States

Fa
‘G:

Reille 506 F. Supp.

v—na-. a.) o

i

i
I\'. W, -dl
]

]

|

Lnpe . )
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- ol ve

M2

E.

TO T HzAITH
OF PERSONS

— — oy — -
TLRMZD T CO0e-
LT
PITNSS O TS
-

— - oy
o.\:'u?nv‘;.- .&‘

STATE AN LOCAL
A THORITIES HAVT

P S o
NOT ACTTZ TO
AZATT SUQE SORZZT
O SOURCES

§333(a)

lhealsh

|
|

4

i
i
|
i
i

ipresiwTesly that

|
l

crood
Inoz acted to zbate the sourse. A

Ders and tecniczal wimesses will have
to estab.ish (1) the types of pellution
ezanating frx the subiec: sources; (20
thas the pellutancs zay cause significan:
effects on nman beings, and (3}
thas wnder fazzs of this case the pope-
iazion surroumding the pollution sousze
are ez mayv be affected by the source.

—

Azensy must have docoentation cr other
proct that ir first aporised itselfl of the
corTecTress of its infermezion ST s:tzte
&€ local aczherities,

Agency Tust have docunentazion cor oTher

TaTe or iocal asiocrities Meve

PR

— -

X Scace and local Socure
action will not be adecuate.

IT. INFONCTIVE RZITF

B.

TVE ADMINIS-
TFLIOR MAY BRING

D xRS
ST IN T A5-

PROPFIATT DIS-
TRICT COCRT TO
DoAY

RESTRAIN

ANY PERSON

§303:a,
§303(¢)

42 U.S.C. 7602
(e)

‘!
{
defendants reside, or (3} if a eorporztion

in the c¢istrizs whers

emue is approrriac
12\ =m
2; =

1) the e=ission is occurring;

.

-~
-

s being sued, where it is liczenses
éo business.

"Person” is definec broadly to include in-
ividual, ecorporations, ‘parthershics,
associations [govermmen: authorities),
ad officers agents anc explovees thereol.”
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. cpme g~
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wra izt e e mmemo
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TRAVDT TOAT e
- . - e - ol - = e o 0l
o7 W VT
oT v o 2
) -~ —
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WD ARE OR MAY

3T A-'_:'ﬁq-—\ v

- - e
c..n. . vpm—- .
—r - o

- "
SO:=ZZ.

i ,
g§393;a)

.
)]
c
L,

N
-3

-

Link be=wees person and o the
3be escas.ishes.

Toovides origingl jurisdizzion
‘grice epart. Fricr A/D is nes

. LY
- -

[~

:‘.&:E..’-:‘.‘.S

w2 r.e.c

Note: whers
-

a7 issue V.S.C. 702, dr::ec
Screzes z=av He atle o tz=e actiso
i =der CRILA.
i
1
-Im addiziem Tz mzeting the resuizmentis
‘cf Part I thers Tust be subsiamtial evidente
.¢f orefiszze healil emergency,
'Abzzaen: orsers, &$ noted delow, &re
aveilezle fov omls 2. hours miless soust
ST :
iacgicn is filec, See C below
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ho.e iU

"’
o
1ot

PROVED

C. IF ACTION IS
FILED WITHIN 2
HOURS ADMINIS-
TRATIVE ORDR ;
WILL EXTED FOR
48 HOURS, THERS-
AFTEIR QOURT MUST
EXTET OPO:.

IF ACTION IS !
NCT FILED A0 i
TEIRIS ATTI |

26 HOCRS

§303(>)

D, PDwTITe R

-e —- - S - - . -

s mio s i ee—
-. Crier lssead §:22.c,
der §32:0%
Zi2 : :
3327 per dav, |

A cere & a4y T —
> it & < . - .
Ce T iaTaa vale= 2 T

Vawd o '

-l e s

‘e .
2% e aw -
SI.ATE OF 53.;\_,

efiszl 2

Lnge

Bfarcement will obviocusly recuire TRO
|anc {mmeciate notification to G0 if
iorder is isszuec.

.
T - e iz eme e s eiat el am as em——ee
P R - aied T Ts
z o~ T . --e -—-
é Taomimtam 32 ... &7l cTTa T

zsgether with

Orier end procf cf servize

e w c s v a=s, - ET -
ratminisctrarive reoord supoerIing lts
issiznce, i.e. evidence {n Fart I, musT De
sresentes. FKang delivery or retammed

!
i
[receips will be recuirec.
I

LTTETive ConIaolt S9TIrEmy

be imzrocduseZ.

JiC@NCE ThaT sefencant Nas Teans T

ormmlv but does not.

0 m
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FACT 10 Bt FioVED STAT.TORY BASLS CIENGS
Definizior of "pecint sou Tce" is

brcac anc cces not reguire a showing of
inten: or unreasonabieness of existinmg
cs:lec:irg svstex; fcr exarple, suriace
runcff of pclluzec waters, ever if

resuizing froz rainfall or gravicy,
. orce cci.lectec ¢r channellec,
cemscituces cischarge froz a “"pecine
scurce”. "See United S:azes v.
Eargh Sciences, .nC., <¥Y r.2G
3eb (iotn Ciz. i§7%9).
C. =2s presenting siela) T-e threatening concizicn Tust be iT
existence.
Ncte: Uncer §1a31 SOWA, 82106 of
CTRClA and §7003 RIFRA the stancard
¢ procf is relastec to "zmay present.”
D. An imzinent S5C4{a) Best evidemce would be actual har= to
anc substantial health oc ue‘fare (as 1~-'tec,'/.
eﬂcange.me“, to Hcwever, ternt "encan germeﬂt
(1) the heal:h interprezec broadly anc cnly proel ¢f
of pe:sons risk of harz, rnot actual harz reguices.
Lnitec Stztes V. Reserve Mining,
Sie F. 2¢ 652 (8th Cit. 87%,.
Lrizec S2ates v, Vertac, «8¢ F.Surc.
7C €62 (Z.L. ATK. i°b...
Twe elezents irn “risk of hamx"
(2) to the welifar ene-vs s: (1) proeability of haswm
of perscns where (risk); (2) harz in event of exposure
such encangerdent (corse*ue :es,. Evicence regarcing tie
is to the "risk" woulc be the level of pcliliu:zants
iivelihooc of present in the water. Evicence as T3
such persons the "harz" cr “consequences" cou.c bde

such as xnabxlitv
to marker shellf

ish.

expert testimony that under an
acce:ta:le..e\en if as ye: unproved
medical thect Tv, the threatened re.ease
zay be in1urzous to the public healcth
or causes a "reasonable concern over
the public health." ©Even a low level

/ However, even actual harm may not be a sufficient showing if the relief
requested (e.g. shutting down plant) isrsignificant anc sthe pcllutants could
be removed fairly easily.
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ACT TC £r FRCVED $TATUTORY EASIS OMMINTS

cf po..iza Tav D€ an encanger—erc:

nts
if the testizony raises & '"reasstaile
concern” over the public health froz
such discharge (see list below;.

-
‘-
-

whether there must be a showing
of "isminen: and substanzial" as
incesencen: factors from the

€nCaTEeIrTent elezent is uncoeszr. T¢
t-e extent "izzinent" is given an
incepencent zeaning, it prcoteslvy
zzcifies the rvisk ©f herz rTether thit
the harz itself -- i.e. the risgr ¢
herz, not the harz itsell, cust te
rear rather than remcte in tixe.
(Tischarge of pollutant that zay
cause harz 72 heaith af:er a perice
¢ latency, presents an Iimzinent
encangerment).
"izmirent" dces not refer tc the
tize whern the encanger=ent OCCUITEC --
the events cav have occurrec in the
past but te presenting a threa: to
putiic health or welfare.
"Substantial" prectetly mocifies
the hart elezent only, although It is
pcssitle thet the terz acrt.les elther
tc the risk or the harm, but nct boix.

The following type cf evicence wculc b
mOsST persuasive, in destencing ocTier:

val harz to health causec v e

b, Acverse effects on the welfare c2
perscns affecting livelihooc - e.g. ==
FDAa cay pronibit fishing because o =

high concentrations of pollutanzs in
the fish and the pcllutants are the
result of cischarge from a particular
source. The prohibition on fishing
tay destroy the fishing industry, wich

s CONSeguent loss of jobs by many
emplovees.
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*AC. 3C Bz Foovey STAT.-CRT 3ASIS crMENTS )
¢. Scientific experizental evicence
thac huszan eontecs with the type of
pc 2lutanz teing cischargec acdversely

feczs the heaith of persons.
c. cientific experizental evicence
thac ccncacs with the trvpe of poliuvsen:s
bel .E ¢ischarged has causec acverse
effeczs in life for=s other thar
kuzazs. EIxpezc shoulc be uses ¢
teszify regarcing the soundress ¢ the
zethec usec in the experizent, itis
censiscency with scientific prinmciszles,
an2 thes findings of the experizencs
irdiczacze tha: huzéen contact wizlh the
poliutant at the .éve.s teing
cischargec cay cause substantial
encerngerzent tc the heal:lh of persons.
e. Experimenzel scientific evicence
regarding acverse health effects in
life forzs other than huzams, ‘
introcuced for purpese of showing thel
such aéverse health effects will
rchatly izpact 1ife Zorzs in & deocy
c- water anc censeguently endanger the
welfare of perscns alfecting ,
livelihooc, :.e. experienta. evicente
showing thaz s po.lutant causes s eli-
fish tc cie within several months ¢=
conzacz anc that the centinued
discharge will ruin the shellfist
incustry anc piace a subszantial
utber of persoms out ¢l work.
Ncte: The szancard in 504(a) does
not allow proof of general har= to
the envzrcﬁ:e T oniv. .
Note:
Whether or nct the "imminent anc
substantial encangerment” is oniy an
ac@inistrative standard -- i.e.
authorizing the Adainistrator to goO to
court -- or is a judicial stancarc
Loy
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Page _€ of _E Pages
rA C 2 reCViC STATUICORY BasCS COMMENTS
wniCh arp.iies IoT Ioin & permanent
ar.d prelicinary injunction is unclear.
1f seexing a prelizinmary injuncticrm,
the tracicticnsl (anc ccre stringent;
equitatie stancards governing pre.izni-
nary iniunctions should be
dexzcnstrated: . (1) irreparatle 1:-u:y
in the absence of relief; (Z) the
pcssitle of harx to the non-ooving
parzy is not substantial or is
cusweighed by irreparable injiury; (I,
c=e likelihocc of success on e
meTits:; (4) the public interest
requires relief.
11, If the at:cve
conciticns &re Te:
zet:
A. The Acministratcr S04{a); Venue appropriate in the cistric:
cay bring suic 25 U.S.C. 1) where the cischarge or threaienec
ir the §1392(b), (¢ discharge of pcllutants occurrec, is
appropriate " occurring or threatens To occur, (I}
cistrict court the district where &ll the cdefencants
to izmediately restrain., : reside, or (3) if & corperation is
being suec, in any cistric: in wnicnh
the corporation is li.censec to ac oOr :
doing business.
111, Parties Sublec:
tc Suic by The term perscon is troacly cdefinec T2
ACZinisiTeicT 1nc’"ce corporations, parinerstips,
gcvernzent authoricies, e-c.
(1) a=ny person 5Q4{a)
5C(3)
(2) causing or 504(a), Note:
eontribuzing o 502(19) Although "causing" mav be
the alleged restrictive, "contributing teo" has
polluczicn _ : . been interpreted in a broac fashicrn.

Includes cortr;b tiorn of g small
amount of pellution., 1acluces past
acts which coulc presently be

: contributing to the allegecd pollurtion
(502(19)). See RCRA §7003; Appencix
Three.
B . Il
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TAC, LT Er FR{VEL STATLLURY

AR TN x
S A
e

1v.

Fower c¢f
cthe Ceoucrs:

(1) to immeciazelw
restrain any person
causing or
ccnt:zbu:ing to the
pcilucs
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the issuance of the iniunction; (3}
the financial ability of the cczperny

I3

Do

[ ]
:) "MOIm
M thOfrt ¢

(X4 4

(o) (A1X1 ]

des g

o o0

A-=34



Appendix Five

Page _8 of _§

FACT TC B: F=0

to adopt new mecthods; (4) & margl
safezy to the pudlic. See U ized
Stazes v, Reserve Mining Cc., 2.

T.ZC «%2 (Btn Cir. 1%/3,

The court also mayv conside
wrezher the cocgany is proceec
gooc faith to atate the encen
Accizionally, the court zay ¢
whether ordering the cefencen
certain acs:s would be t= z¢
sractical and effective so0iu
whecher a better izzeciate s
£5r the governzent to uncer
preventative action anc th
égainst those parties ul:::a:
responsitle. See CERCLA. See
Urited States v. neserve M nin
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1)

" ceooment was presased
‘as sugsesticm and gricanee
ATEIDOCY &Y ‘onlF. 1t does no: pumess
(20 reflect acturately offie
PRIVA TACIT CAST zial agemoy views or oclisies.
TYTE YT e oo oe

§1431 WA, 42 U.S.C. §390:
Appendix Six

Page 1 of ¢

. STAT. LT aas

.S -COMR TS

1. RECEIPT OF EVIDENCE |
BY EP2 ADVCNIS- |
~RATOR THAT: ;

42 U.S.C. §300i(a) iThere must be evidence to suppert

inizizzion of the aczion. (See alse
the recuirzemencs for state and locas

1EomSunTaTIion B 8 T below.)

R, — . . sio s mn s
. A COTTANINAT §:.{i.e ad The ter= is broadly definmed o inclos
§300:.20¢ irTaally and forelgn substanze in

‘weTer, i.e. "&y phvsizal, chezizzl,
‘misiogical, or raZislogicel substamc
LT mascer in weter.," §307%87¢).

5. 1. Presen: im oz T3T0IG tSufficient chemical analysis of the

' 'gibiezz oublic water svstem o DrTve
lehas zhe eonzazinant is there. .
i

. - | T —— —— i - .y . . .
2. Livelv o saovile) 'Exper: and‘or technical wiThesses o
enter 'testif as to the moveEnent or lizelinocs
‘ed movament of the substance towers the
igeriest oudiic water suppiv.
. o ome em o, T —— '... s
C. / 37LIT wTF 308 and ‘The water svsiar Thast Sor "hmam
SN §3 V€ 40N | came- =ion" wie= a- 1 = 15 i
STECTY §300£04) lcomszmozion” with at least 13 service

_ igonneszions or servicing at least 28
: tindividuals, Note that the delinizion
rincludes facilities suzh as colleczion,
jtreamment and storage facilities under
i2he comtrol of the operatsr of the swstes
'and used "in comnection wizh the svsten;”
las well as, collection and pretreatient
lstara.ge facilities not under control’

jof the operator but used in commection
[with the svtez.

i

!

I - S |
l
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D. MAY PRESENT

Il

AN TMVINENT

— e s
s AT

0" FIRSOnE

APPROPRIATE

ATZ AND LO-
G%.. AL""-IO‘ZTZE.S
P—"\‘-_ NU'- AL.-—/
T0 PROTEST T
HEALTH OF SUXE
PERSONS

EPA CONSULTED

WITH STATE ANT
LOCAL AUTHOR:-
T1ES REGARDING
CORRECTNESS OF
AGENCY'S INFOR-
MATION WHERE

PRACTICARLE.

K

VL8

OSWER # 9837.0
] COMMZTTS .
"Mav present” includes "risk of hz—."

An acTus. encangerDent need NoT exis:c.

"Izrinent"” refers to iminence or risk
hz wegislative history recogizes

"Sumstantial encamgerment" is defimes in
izme legisizzive historv to mean iikelinoot
lef adverse healch effeczs, statistizel
'srotadilicv of disease or <hrszz: cf sericus
?ham.. F-ll8, szre,

See E.R. Rep. Nc., =I-

|
'
.
1
1
l

Technizal and exper:t wiThesses ':ill kzve .
T2 s-:cw that conta=ivants =&r cause

1significant adverse heaizh eflects on
-h...,a:- beings anc that ncer facts ¢ The

gRC e infticted cn the
the water svsiem,

lcase such harm zig
‘popuiation which uses
[]

|Agency =ust mave doomentaticn cr cther
'oroof tha: EPA first apprises itsell ef
Istate or local inmastion or agencv Zezer-
imined thaz State and Loeal atzion is
lingufficient

-.;E’icv shouls docwment or have o..ne' :v-:r:-
£ (1) impracticability of consuizar
t"* staze andé local a-'"\o*:.:;es or (2?
gcotrec':ness of inforzation frax loezl
jand state aguthorities. Tawen together,
it appears tha: .-ess the case presenis
a dexnssratable "emergency" thas the
Agency should eensuls wizh Starte an? iocz
officials to confirm its fincings ¢
to assure 1tse1‘ that staze and locs!
7ill not be sufficient.

acziens

RS . '

1/ See I..egxsTa"xve Eistorv - H., Ren, Nc. 93-1185, 93rd Cong. 26 Sess. as
36, reprinted in 1974 U.S. Code & Ad. News at 6488.
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F.

INFORMATION
ON STATE OR

tl ACTION
TAN, IF
ANY

I1. CIVIL ACTION
FOR INUONCTIVE

P ITT

.
[xX)

oy g -
b-y.&: A R;'
STRAINING LRI TE
oF PR
~= - .
o TRVPORARY

. s n
™ —\qﬂ—.vh\\

LT TR I A Y

§300i{a)

!
!
I
]
|

N

g e
SSUCLiE, oy

ency should estadblish why State and
oca. aczion, if proposes will noz be
jases atE,

INcte: As éistinguished Sron RCAL §7002
aC Caa §504, SO~ is silemt as
s Wwhs are respensitle ceties
sebiest to ar indwetion «cer

'. the Act,

l
!
|
|
|
|
|
|

‘Traditional ec:izzhle tests attlv. See

weinbeTger v, RomerceRereelo, &35 U.S.

1305 (i%:2)., Nonetheless, orizz faci

‘czse shools present overwneizing justi-
'ficazion for protective acticn, regariliess
tof cost. See United Stztes v. Price,

‘688 F,2¢ - [3vé Ciz, I5t7, langpuige

iof SDWA is sufficiently bread to autherize
;preliminzry infumesion to recuire Séinm
tef dignostic sTady of thres: posed o
lwater supply froo toxic dumz., Evidence
ef what relief is agprooriaze shoulcd

:e presentec.

owve
v as

- -
STURIDET O
ATVINISTRAT Y

-
-
-
-
L3

Neow e vm oo

CFIZR

ADMINISTRATOR
MeY 1SSUE SUCH
OFZERS "AS MaY
BZ NECTSSARY

T PRTET T
HEALTS OF PER-
SCNE WHED AR OR
MAY BE USIRS
OF THE [\aTIR]

!
!
!
|

L hge

'Sasec on the Agency record, containing
'the elemencs specified in Part I, Agensw
lmar issue an administrative order soeci-
l£ving approvrizce relied necessarv to
procecs health. Basis for order and
ToprieTy of order should be ser forth
in an AZ=inistrazive Rezorc.
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—cm
tAaL.s

d

B. PENALTIES

§302i(d)

Y

»
]
w

Each dav is & separate violation, carrving
a maximmz $500C a-<av peraliry,

Order anc procf of service of order to-
gezher wizh the akinisrative record sup-
porzing its issuance must be presenczec.
ReTummed receipt or hand delivery with

'SAFY

lenidence of receip: should be availatle.

'

'

tEvidence of affirmazive congust tomtrary
‘z> order Tust be inTtTocducel.

x

!

iTvicence to estadlish tha: defendan:t chocse
'mot to corply., Proof that defencent

'hzZ peans o comolv but nonetheless il

This mav invelve dissovery.

|

! . Acczior £o enforce will imalil 1
! hood alsd ecntzin a claim for &
i : <
i -
|

[}

3. de Nl
IInCTiVeE Tellel.

3 Where the U.S.

was or zav be forzed To tawe asticm,
ad CTRT.A asplies, CIRCTLA coaiz —av
aiso be eprropriaze. See, &2 U.S.C

9505:¢’.




