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This memorandum will provide you with information on three
issues related to the applicability of RCRA to Department of
Fnergy (DOE) facilities. First, I want to update you on the
status of our negotiations with DOF. Second, I want to provide
guidance as to how the Agency will treat DCF facilities, both.
for the present and in the future. Last, I want to provide;
some information and guidance on what we will be expect Img:¢
the States and how we will be judging their programs, rel"
to DOE, for purposes of authorization.

We are continuing to negotiate and define with DOE’ o
the legal and technical parameters under which the two aﬁ.n—
cies will operate, As a result of the U.S. District Courts . -*
decision regarding DOE's Y-12 facility in Tennessee and the
subsequent acceptance by DOE that the Court's decision would
apply to all DOE's facilities, both agencies have agreed that
RCRA applies to DOE facilities for both hazardous wastes and
certain radiocactive mixed wastes., Wwe are currently developing
policy and drafting regulations and guidance that will formal-
ize our operations.

Three joint EPA-DOE committees have been formed to establish

this policy., The first committee is a policy committee to
write and interpret regulations, including the legal Adefinition
of source, special nuclear, and byproduct wastes. The second
committee is looking at the technical application of the reqgula-
tions., The thlrd committee is discussing security issues,

scialiipsgplipes required to inspect handlers and to review
datiﬁbﬂi" ' TRFgons that are developed as a result of these

Te. RiTEekations will be incorporated in revisions




to 40 CPR Parts 124, 260-265, 271 and 10 CFR Fart 692, The
revisions should inclunde a working definition ot "byproduct
material,® procedures for review and approval of variances
(e.g., exempticn from reporting certain waste analyses),
procedures for the handling of classifiec information, and
requirements for State programs.

In addition to estabhlishing regulatory requirements for
State authorization, EPA may assume a limited role in medi-
ating disputes between TOF and an authorized State, Upon the
request of either NOE or an authorized State, FPA might issue
an advisory opinion as to whether the application of partic-
ular State hazardous waste regulations is inconsistent with.
the Atomic Energy Act., The opinion would not bind either
party, However, if DOE and the State are unable to resolve
their differences and must seek a legal remedy, a court could
consider EPA's opinion in rendering a decision, whether that
opinion favored the State or DOE, &

Let me turn to the second point of this memorandum—- = .
treatment of DOE facilities. Both DOE and EPA consider the-
Pebruary 22, 1984, Memorandum of Agreement to be no longer" inm
effect., No Hazardous Waste Compliance Plans will be issueds -
All DOE facilities are required to obtain a RCRA permit for
certain RCRA regulated mixed wastes as well as for their
hazardous wastes, Iintil we promulgate new regulations defining
mixed wastes and establishing the standards for DOF handlers,
we recommend that permits be isaued for all wastes which exhibit
a characteristic or are listed, and those mixed wastes which
are clearly RCRA wastes, i.e,, whera DOE agrees that a particular
mixed waste is subject to RCRA, Thus, where FPA {a the permitting
authority, we can add conditions at a later date for handling
any suhsequently defined mixed wastes, The Agency need not
defer all action on DOE permits pending gromulgation of tre
regulations,

You should also be following the same protocol and schedule
; - DOB handlers as you do now for all hazardous

e~ Ra®p in mind that starting in November 1985,

Must be inspected by EPA on an annual basis

" Ihe Hazardous and Solid wWaste Amendments of 1984,

AtEntes may be needed for individuals performing

these inspections, 1If the inspection documents the presence cf

one or more Class I violations, a Notice of Violation/Compliance

Demand (NOV/CD) should be developed, which recites for the record

T Al violar , _
necessary remedies for each and oltablishes a reasonable 1mple-
mentation schedule, The NOV/CD should be accompanied by a cover
letter that advises the handler of its options for response and
specifically allows it to reach consensual settlement of the
case. This would be accomplished by the handler agreeing in




writing, within ten days of receipt of the NCV/CDI ra implerent
the remedies as indicated in the schedule. The «GV/CP is
still effective uponrn receipt, notwithstandinc any efforts

to resolve the case through the consent recharism. Thirty
days should be provided in the NGV/CD tc reach a negotiate
settlement hefore moving ahead with an administrative crder,

Failing that, you should work with your Fegion's rederal
fFacilities Coordinator and also notify us of your problems
Headquarters involvement may not be appropriate, but we wculd
like to remain informed of any difficulties, Wwhere it is
appropriate, Tony Baney of the Office of Waste Programs
Enforcement should be irnformed, as well as QOSW's Federal
Facilities Coordinator, Andrea Pearl who will work with
EPA's Office of Federal Activities and DCF Headquarters'
ataff to try to facilitate a resoluticn. Tony's number is
FTS 475-6173 and Andrea's nuwmber is FTS 382-2210,

we will also continue, for the time being, to follow
the policy outlined in Lee Thomas®' February 21, 1984, memoranddnm
to Frnesta Barnes (copy attached) regarding the applicability -
of States' regulations to DOE facilities, That is, States e
do not have to regulate mixed waste at the present time as
an authorization requirement, A State may indeed regulate
such wastes under State lawp hcwever, under RCRA, States
cannot yet receive authorization teo do =o. Wwe intend to
publish a Federal Register notice descrihing our interpretaticn
of the radioactive waste exclusicn, At such time, States
will be required to obtain authorization for an egquivalert
provision by amending their nrogrars, where necessary,.
“here amendment is not necessary, A certification from the
Attorney Ceneral will be required, 7The time trames contained
in 40 CFR §271,.21(e) will apply.

In the meantime, where a State has lecal authority over
RCRA~-exempted mixed wastes, such State is not authorized to
fssue RCRA permits to facilities which handle those mixed

wastess | e~imposed requirements which are beyond the

scope ofRR® Pederal program (such as the management of these
mixod was$$s as hazardous) are not part of the Federally
approved=ICPA program. It should he noted that in an autherized

btate, EPA also cannot issue permits for handling such mixed
wastes, Section 3006(c)(4) of the Hazardous and Solid Waste
Amendments of 1984 allows joint Federal-State permits to be
issued where a State {8 not yet authorized for a particular

new requirement of the AMGRUMENTS, HOwever, the mixed—waste—

issue {8 not addressed in the Amendments and, therefore,
.that provision is irnapplicable,
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I hope this discussion has been helpful. We will be
keeping you informed as we progress, In the meantime, I
would urge you to begin making the States aware of our plans,
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