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PIG-81-9

MEMORANDUM

SUBJECT: Effect of EPA's Memorandum of Understanding with the
Degpartment of Transportation on Activities in States
with Cooperative Arrangements

- 7 ' p’? "
FROM: Steffen W. Plehn YA [/ \;U iv(,\’f\l./—

Deputy Assistant Admigistrato
for Solid Waste (WH+562)

R. Sarah Compton% -
Deputy Assistant/Administrator

for Water Enforcement (EN-335)

TO: PIG's Addressees

ISSUE:
How does EPA's Memorandum of Understanding (MOU) with the

Department of Transportation (DOT) affect activities conducted
by States with Cooperative Arrangements?

DISCUSSION:

The EPA-DOT Memorandum of Understanding (45 FR 51645, see
attachment) on nazardous wastes transportation enforcement was
signed on June 24, 1980. The purpose of the MOU is to clarify
the responsibilities each Agency has in enforcing regulations
concerning hazardous waste transportation. The MOU, in essence,
assigns to DOT the primary enforcement responsibility regarding
transporters of hazardous waste and assigns to EPA the primary
enforcement responsibility regarding generators and TSD facilities.
It also calls for the exchange of information between the Agencies
and cooperation in inspecting and bringing enforcement actions
against violators of regulations under botnhn RCRA and the
Hazardous Materials Transportation Act (HMTA).



The EPA-DOT MOU was executed by and operates solely
between the two Federal agencies. Authorization, pursuant
to §3006 of RCRA, of State programs does not bring the States
within the purview of the MOU. EPA encourages authorized States
to execute similar agreements with either the UJ.S. DOT or their
State DOT counterparts to enable them to obtain maximum use of
available resources and expertise.

The responsibilities and conditions of the EPA-DOT MOU must
be considered where States are conducting inspections and other
enforcement activities under Cooperative Arrangements with EPA.
If the Cooperative Arrangement calls for State personnel to
inspect transporters under the State's authority, as a matter
of policy such activity falls under the auspices of the EPA-DOT
MOU, and the U.S. DOT should be notified. Where State personnel
are acting as representatives of EPA under §3007 of RCRA, the
inspections clearly fall within the jurisdiction of the EPA-DOT .
MOU and the U.S. DOT must be notified. The EPA Regional Office
or the State snould be able to provide the U.S. DOT Regional
Office with information on the extent of the anticipated inspec-
tion program, the targeted areas, and the results of completed
inspections where violations of the HMTA are detected. EPA
and/or the State can expect similar information from DOT.

DECISION:

In preparing the Cooperative Arrangement where the State is
performing inspections of hazardous waste transporters, either
the EPA Regional Office or the State must inform the appropriate
U.S. DOT Regional Office of such Arrangement. Under the EPA-DOT
MOU, the EPA Regional Office remains obliged to notify DOT.
However, as part of the Cooperative Arrangement, the State may
fulfill this obligation.

To address the responsibilities assigned in the MOU, EPA
Headquarters 1is preparing an Implementation Plan. This Plan will
describe exact procedures EPA and DOT will use in carrying out
the MOU. 1In the near future, we will transmit a draft of the
plan to the Regional Offices for review and comment.

Attachment: EPA-DOT MOU
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Entorcement ot Standards Apgplicable
to Shippers and Transporters of.
Hazardous Waste; Memarandum of
Understanding Between the
Department of Transportation and the
U.S. Environmental Protecfisn Agency

Pursuant to the Hazardous Materials
" Transportation Act (FMTAJ 48 US.C
18011812 the Secretary of
Transportation promulgsted regulations
governing the transport of hazardous
wastes and hazardous substances. 45 FR
34360 (May 22, 1930). Pursuant to the
Resource Canservation and Recovery
Act fRCRA), 42 U.S.C. 6501-6581, the
Administrator of the US. Enviroamental
Protection Agency (EPA) promulgated
regulations which establish standards
apoiicable to tansporters of the
hazardous waste. 43 FR 33130 May 19,
1980). The regulations establishing
standards aoplicabie to transporters of
hazardous waste were promulgated by
the Administrator after consuitadon
with the Secretary of Transportation
and are consistent with the -
requirements of HMTA and the .
. reguladons promuigated pursuant to t.hat
Act. In addition, the Administrater of . .
the EPA has made recommendauons.to
the Secretary of Transportation’ = =™~
respecting the regulations of hazardous .
waste materials sebfect to HMTA and
for the additon ofmatenals to be
covered by that Act. ’ ST
L orderto integrate Lhe <1 el
admigistraton and enforcement of the .
provisions of HMTA and RCRA. and to'
: avoid deplication to the maxirum
- extent practicable, the Secretary of -

AT

. Transportation and the Administrator of
EPA have execated 2 Memorandum of

Ucderstanding (MOU) regarding the =~
enforcement of standards applicable to

shippers ard transporters of bazardous
waste.. -

The Secretary of Transportation and
the Administrator of EPA do not intend
the MOU to establish standards
applicable to stat= hazardous waste
programs which are authorized under
§ 3006 of RCRA. Staies which are
authorized to carry out hazardous - -

e .-

waster programs are egcouraged o
develop their own agreements Detween
the appropriate State transportation :
agency and State environrnental agency -
to easuce the uniform and coasistant
enforcement of the hazardous waste
transportation regulaticns.

The MOU, which delineates the areas
of comphance monitoring and.
enforcement respoasibilities with.
respect 10 hazardous waste sthments.
reads as follows: L

Memorandum of L‘udmd..ng Betweeg the'
Eaviroamental Protection Agency and‘ thn =
Deparmmest of Transportatica - :

. Purpose : T

The purpose of this Memorandum of
Understandicg (MQU) is ta delineata the-
areas of responsibility of the Department of
Transportation (DOT) and the Zaviconmental
Protection Agency (EPA) for the enforcement
of standacds applicadla to the shiprment and
ranscactation of hazardous waste. This-
MOU wil} also sat forih those areas of joint
respoasibiiity and cooperadon between the
two Agencies.

I-l

-
-2

Il Statutory Basis

A. ZP4 ead the Azsource Conservetion
and Recovery Act of 1378 Tae Resourca
Conservation and Recovecy Azt of 1978
(RCRA) (42 U.S.C. 8901 et seq.} in Secdon
3002 and Section 3003 requices-EPA (o
regulate ganerators and Tansporters of
hazardcus wastes to protect hamag health
and the environment. This authority covers
both inter- and intra-state Faosportation. The -

- Act requices EPA o pramuizate standasds

concerning recordkeepiza, repordag,
labeiling, contaimers. compiiance with the
manifest system, and the Tansportation of
waste only to permitted facilities.

Sectiorr 3003 also requires the :
Administrator of EPA to ensure that Tha
hazardous waste transportatian reguiadons
proarulgated under RCRA are consistent with:

. . those promulgated by DOT under the- -

Hazardous Materials Transportation Act -
(HEMTAL Fucthermore, it providea he .
Administrator the authority to make . | .
recammendations (o the Seccatary af. -
Transportaton respecting HMTA reguiations -
and for addition of matertais to be coversd
under those regulaum (40 CR Ps:ts 230—
285.) .

B.OOT and tba Hazardous Mau:rm!s :
Traaspoctatiomr Act The Hazardous Ma tz:mls
Transportation Act (HMTA) (49 US.C 1801
et. seq.) requires the Secretary aof ,

ransportation !o promulgate standards for ~ -
the cansportation of hazardous matenals i .
commerce (0 pratect pubiic health and salety . .
or proeperty. “hrcommerca” 2xtends 0 all
activities which ailsct intersiate -
ranspertadon. The HMTA regulatioas cover
all modes of transportation (hi grway

- Ty e e

- railroad. air and water) and require, among

otf:er things. proper marking,
cortainerzation, storage, shipping papers
and placarding. (49 CFR Parts 70~ 9.)
1I. Background -~ C -

A. Regulator?' Overfap. DOT and EPA are
both promulgatng reguiadons coocerning

hazardous weste material Tansportaton. Tae
DOT :equiaticns require shippers of
hazardous wastes, as defined by EPAL o
comply with both HMTA and RCRA
reguiatons. This group includes wastes
witich were previousiy designated hazardous
materials. These wastes must camoly with
the aew DOT standards for hazardous waste
mateariais.

B. Areas of Individuai Regulation. There
are, bowever areas over which oniv ane or
the other Agency has jurisdiction. Qne such
area is the EPA requirement that ransoorters
clean up any discharges of hazardous waste

- which they are cartying. DOT cannot

incorporate sach a requirement into its
regulations because it is beyond DQTs
authority. - -

DOT. on the other hand. requires that
certain safety features be instailed on all
motor vehiclez EPA’s authocity does not-
extend !o such safety require'nems and they
would ot be included in EPA’s reguiatzons.

IV. Terms of Agreement

A. The Eavironrmental! Procecion Azency
will 1. Canduct an an-going progmm
monitor compliance of genesators of
hazardous waste and hazacdous was'e
management {acilities with the RCRA
regulations.

2. Bring enforcement actions. at times.
involving hazardous waste ransporters
where the ranspoortadon ig ancillary o
treatment. storage or disposal of bazardous
waste ot other activities nocrzally uader the
primary jurisdicion of EPA as discussed i
this MOU. (For examptle. a "midnight
dumper” wiil be considered an illegal
disposer. The fact that the "dumpes”is
transportng the waste is anciliary o ke
disposal of the waste and ZPA will banz
appropnate enforcement action againss biss.)

3 Provide to the Bureau of Motor Camier

afety (BMCS). Federal Highway
Administration’s (FHWA] Washingtor
Ofiice, DOT on a continuing basis, a list o ajl
hazardous waste transporters who have
notified EPA parsuart o secton 3010 of
RCRA and their identificadon numters.

4. Immediately notify the BMCS, FHWA's

" Washington Cifce. DOT of any possibie

violation of HMTA or regulations adopted
thereunder of which it is aware and provide
that office with all relevant information..

S. lowestigate reports from DOT which give
" EPA cause to suspect that aviolation of
RCRA bas occwrred and. where warranted.
initiate appropriate regulatory or eqxorcemen:
acdon under RCRA. - . -~
~ & Provide DOT with anymfor:nanon L
obtained during the cowrse of an EPA
invesdgadon which EPA believes may -
involve a violatioa of HMTA.

7. Make available to BMCS. FHWA. DCT
any reports. dJocumennts or other evidence
necessary to support an enicreement acdon
under HMTA wiick involves hazardous
waste materials.

8 Make available to the Gffice >f
Hazardous Materials Reguiation, Matertals
Transportation Bureau, Research and Special
Programs Adminisaration. DOT. any reports,
documents or other evidence necessary 'o
support a regulatory action under HIMTA
which invoives hazardous waste materials.
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9, Bring enforcement actions to address
hazardous waste activities whica may
present an “imminent and substantial
endangerment to health and the ,
environment” as those words are used in the
statutes administered by EPA (suchk as § 7003
of RCRA and § 304 of the Clean Water Act).

B. The Department of Tronsportation. wWiil:
1. Conduct an on-going program of
inspections of ransporters and shippers of
hazardous waste 10 moaitor meu' compliance
with HMTA reguiations.-- .,

2. Immediately advise the dpumonate r.PA
regional office of anypossibie violation of -
RCRA or regulations adopted thereunder of
which itis aware and provide that omce mth
* all relevant informaton. - ..~ ;

* DOT cause to suspect.that a viclation of »=w:,
~ HMTA has occurred and..where warranted,. :
initiate. appropriate regulatory or emorcement‘

acton under HMTA. - PR S I

4. Provide.EPA with any m.furmation

cbtained during the course of 2 DOT °
mvestxga ton wi’ucn DOT believes may
involve a violation of RCRAL

5. Make avaiiabie to EPA any reports,
dacuments or other evidence necessary to
support enforcement and reguiatory actdons -
under RCRA which invoive hazardous waste.

C. Each Agency Will: 1. Presume that when -
information reveais a violation of both RCRA
apd EMTA. if DOT takes an eniGicement
action under HMTA, EPA will aot normally
take such acton. Conversely, if EPA takes an
enforcement action under RCRA, DOT will
not normally take such action. This does not,
hawever, preciude either Agency from
'nmauxg other legal sancnons in regard to
:nat vioiation.

2. Coordinate investigations and- -
enforcement actions inveiving vicladons of
both RCRA and HMTA to avoid duphcauon
of etfort.

3. Maintain a ciose working reiationships
with the other, both in Headquarters as well
as in the fieid. including an exchange of
infermation reiative to the Agencies’ planned
hazardous waste material compliance
Tionrtoring and eniorcement acuviges.

4. Designate for the other Ageacy-a
Heacdquarters contact point to whom
communicalion regarging tnis agreement or
matters affected theredy may be referred ior
attention.

5. Assign regional lizisons between the
Agencies, and provide a mechanism by which
regional contacts will be made and
maintained for the period of this agreement.

8. Issue and exchange with the other
instructicns and guiceiines impiementing this
Memorandum of bncerstand.ng ldenm'y'ng
interagency contacts and liaison
representatives, and setting forth other
pertinent operational procecures to be  © -
followed relative to this agreement. . --- -~
V. Efect - -

A. This Memorandum of Understanding is.
not interded o limit in any way the statutory
aumcnrv or junisdiction of either Agency.

3. Nothing in this Memorandum of
Unders:anding modifies other existing
agreements. or precludes either Agency from
entering into separate agreements setting
forth procedures for special programs which

" Buwreau, Research. and Speczal P'ograms
_A.dm:.mstrauon. e

2z - NS s

can be handied more efficiently and
expeditiously by such special agreement.
C. This Memorandum of Undersianding- "~
when accepted by both Agencies sbail
comtinue in effect unless modified by mutual -
written consent of both Agencies or -
terminated by either Agency upon & Juny -
day written nodcae... .
D. Any condlict anxu:g as a ‘esnl{ of thxs
Memorandum.of Understanding will be
resojved by EPA’s Deputy Assistagt
Administrator for Water Eaforcement and
DOT s Associate Director for Operadons and
Enforcement. Materials Transportation . 37

. Dated: May 2.4800: . 5%
" For the Depanment of Transportauon.«

Dated: Iune .A 19&)
(This Memorandum of Uodentandm.g s
becomes e'fecnve on the date oi the E.na.l =
“gignature) ..
{FR Doc. 30-22314 Fled &I-ﬂ!&dmi
BILING CODE §580-01-M S




