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"Coo~dination Between Reqionai Enforcement and Wate~ Proqrams Personnel in 
Implementinq_the National Pretreatment Program",_ dated November 29, 1978. 
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MEMORANDUM 

·TO: 

FROM: 

UNITED STATES ENVlRONMENIAl. PROTECTION AGENCY. . .. . ~ . 

W/..SHINGTON. O.C;: 20460 

NOV 2 9 lS7S 

Regional Administrators w/o attachments·. 
Regional Water Division Directors 
Regional Enforcement Division Directors, 

Deputy Assistant Administrator for Water Programs Operations_ .. 
{WH-546) 

Deputy Assistant Administrator for Water Enforcement ( EN-335} 

SUBJECT: Coordi l"lati on BrtweP.n Regional Enforc:~ment and Weiter Pro9rams 
·Fersonne1 in lmp1 ementing the National Pretre.atment Pr.ogram · 

·The general pretreatment regulation ( 40 CfR Part.403) promulgated 
en. ~une 26, 1978, requires that certain pub1ic1y owned treatment works 

'( P~·rws) develop pretrea'bnent programs to control the in-troduction of 
i ndu stria 1 wastes into POT'.:s. The -successful impl ementa:ti on of these 
pretreatment programs requires a careful integration of Regional · 
Enforcement Di vision efforts ·_in overvi ewi ng the ere a ti on of such 
programs and Construction.-Grants ·efforts i.n·.pr,ovid:i.ng funding: for the .. 
development of these programs. The purpose of this memorandum is to 
outline the respective roles of these two groups with regard to the 
initial stages of POT.~ p··etreatnent program development. The recom
:ner.ctations in this memorandum ref1et.:t the proposals for coordinating 
Enforcement and Con·struction Grants-activities found.in .the Interim 
National Municioal Policy and Strategy, October, 1978, and the latter 
document shou1d be read in concert with this memorandum. 

Identification of POTWs Recuired to Develoo a Proqram 

The pretreatment regu1ation specifies that two groups of .POTws . 
· ..... _.._ .. _ .. :..':, .... ·shou.l d ·oe- -r-equi red: ·.to .. deve.-.lop_:.a.-.pr.e.tr.~a.tmenz. Ptpgram. J~e.e .. se.~ti.~n ·"~·· =··' . _, .. ·. 

403.8). First, all POT'Ws with an average design flow greater.than · · ·· ·. 
5 million gallons per day {mgd) and receiving industrial wastes which 
1) pass through the POn..' untreated, 2) interfere with the operation of· 
the POTW or, 3) are otherwise subject to pretreatment standards 
developed under section 307 of the Clean ~ater Act are required to 
develop a program. In addition, the Regi.onal Administrator or Director 
of the State IJPDES program may require that P.OTWs with an average 
design flow of 5 mgd or less develop a pretreatment program if their 
industrial influent meets any of the three criteria listed above. 

·.::·.:·.· .. ::.:·.· ...... ··.:·.: ... : .. ··········· ............... .. .. 
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A computer pri.nt-out of 'al 1 POTWs in each Region broken down by 
majors and ~inors is attached to this memorandum. The Region~l 
Enforcement _Division should taKe ·the lead in developing from the 
a ttachea compute:- print-out: 1 .) a 1 i st of those POnls {both above and· 
below 5 mgd) in non-NPDES st:ates which should develop a p-retreatment 
program and, ·2) a list of those POT'Ws above 5 mgd in NPDES States which 
must be required to develop a program. The Regional Water Division 
must·assist .in this effort and provide such necessary infonnation as 
is available in the Water OivAi,sion files. Attachment A suggests means 
by· whi~h the Regional off)_~~ can identify· these POTWs. 

:...""..,~ . ·-t ..... . ,, " . ..~:i.. ·. .;.} . . 
In-comp·il'in·g the non~·N:Pots:·-state list, the Regional office should 

check the appropriate boxes;.:next to the POTW name on the ccxnputer 
print~ut •. Copi e:s. of' this ·prfnt-out should then be forwarded to the 
Pennits and . .,fr'A.mic.1pal Construt'tion Divisions at Headquarters .. A copy 
of thi s .... .p.r,jnt-ouf s:houl d also ·be maintained by both the Enforcement and 
Water bh,.i1~}oris, th .... the ·~R_~_i.df1!1 office and both Di visions should be 
consu1 tcd on a.n.Y c .nanges 'to the 1 i st • 

. The ·NP'oES State 1 isti:..shou1 d be sent to NPDES ·States to assist them 
; n ; de.nfi fyi n.g :~pp't-oprfa:t~--POTtls ~ NPDES States wi 11 be responsib 1 e for 
adding· tcf':ttie:·R~g1onal" :.fist-:· those POiWs with f1ows ·of 5 mgd and ·iess 
which will .be sUb~ject:.:~· the program development requirement. Once the 
NPDES State,has~._developed a list of all POil'Js within its jurisdiction 
which will tie recfuired;to implenent pretreatment programs, it should 

......... forwarci .. thi s 1 ist to the .Grants and Enforcement personnel in the Regional 
. office who wi 11, in turn,· s·end ·thi-s:: i n·fonna.tjon .. on to_ Headquarte~.~, •.. 

Lists of those POTws in both NPDES and non-NPDES States which wil 1 
be required to develop a program should be sent to the Headquarters 
Penni.ts and.Municipal Construction Divisions no later than January 15, 
1979. The cover ·memorandum· trans'mftti·hg the· :c:O.mple·ted 1 i StS. shoul.:1 be. 
signed jointly by the Directors of the Regional wa·ter and Enforcement 
Divisions. These lists will eventually be incorporated into the Pennit 
Compliance System (PCS) which will provide a convenient mechanism for 
tracking and updating progress in developing POTW pretreatment programs. 

'. .App·l i ca ti on. fo.r Constr.ucti on Grants Amendment 1 
, ' • _. ·, • ,'.' : '• : ' ' Jo , - "; :• • • '• ;,• '> ~:: : • ; •' ? ::· ,._. : : '; •:;_~·· .• .. ~. '~·: ~ • :* ~":• '•,. ... : •',.:': !, •""'• •. •: 'I~ :,"', "•: "" " : , :, ,• ·~ ..... 'f ,"~' ' ~ . .° ; : .>I •: •' ,' . : '• :., ' ;,, ' ' • 

Once the 1 i sts of P09™s required to deve1 op a pretreatment program · · 
have been compiled, the Construction Grants staff should notify the 
appropriate POTws .in NPDES and non-NPD::S States of the need to apply for 
an amendment to their existing Step 1, 2 or 3 grant in order to acquire 
funding for the development of a pretreatment program (see Construction 
Grants regulation 40 CFR 35. 907). Concurrent notice of POTws which 
should apply for grant amendments should be sent to Grant personnel in 
NPDES and non-NPDES States so that the States may plan fµture funding 
requirements. Existing construction grants snould be a111ended no later 
than June 30, 1979, to provide pretreatment program fun~ing. 
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As individual POTWs apply for and are awarded an amendment to 
their construction. grant for pretreatment program implementation, 
thJs infonnation should be conveyed to Regional Enforcement personne1. 
As· will be seen in the subsequent discussion, timing of the construc• 
tion grants award can have an impact on the deve1cpment of the 
pretreatment compliance sche~ule incorporated into the POi\rl 1 s NPOES 
penni t. 

. \ ... 
•(. 

Reissuance of Permits to Include Pretreatment Reouirements 
. . 

The pretreatment regulation requ~res that NPOES pennits for POTWs 
which are required to develop a POTW pretrea tine11t: 1program i ncorp~r:ate a 
compliance schedule for the development of suc.h·-·a program (see· 40 CFR. 
403.S(d)]. This compliance schedule should be.j_pcorporate~ i.nto the-~ 
POTW' s permit upon .reissuance at the end of the.·existing pennit tenn··br 
at the time the penni t is modified or reissued to grant .a ·section· " ·· 
301( i)( 1) time extension or a section 301{ h) mo~if~.cat'io,rf.of _secq.rid~r)1 
trea tnent requirements. In addition, a POTW 1 s•··NP~ES permi:t n)ay tie .·. · 
modified in mid-tenn to incorporate a schedule for the development of a 
POTW pretreatment program where the operation.;.of~ a ... POTW. without a.. _ 
pretrea tmerit program poses si gni fi cant publ i c-,heiJ~ttl;., .. eifvj r.oni:ner:ttal >()r 
related concerns, or where. a prett:"eatrnent prog,~al?f~~om?Ji;,,~-~#¥"~-~~~dyfe~ ·· ... 
must be deve1 oped to coord1 nate with construct~:Oll gr.ant aw.ai·ds·._;""'A:~·" 
detailed explanation ·of the development and app1 icaii.on··of·"~re_tte.atnent 
comp1 iance schedu1 es wi11 be found in Attacrrnent s._'af,Qng .. \ii.,itfr·.~ model· 
comp1 iance schedu1 e. . · 1·~ • ·. "·:'"· .~'"~--

• • .; •••• • ..... : ••• ·": ... :·.··: • ........ ·:. -;·_. -~-1, •• '.·:· ' •• , , •••• ' ....... ~·- ,- ~~ ... ~:. • • 

The -pretreatment strategy envisions the type of close coordination 
between Enforcement and Construction Grants staffs outlined in the 
Interim Nationa1 Municioa1 Po1icv and Strategy for developing these 
c001p1 iance sche1u1 es •. Both .the Construction Grants regJ1 ation ( 40 CFR 
35~ 907, 35. 920;..3) and the pretreatment regulation ( 40 CFR 403. 8) impose 
time limitations on the various activities to be undertaken in the 
pretreatment compliance schedule. The pretreatment compliance schedule 
incorporated into a POTW's HPDES permit should contain r.ii1estones 
derived fr~~ the grants process. As the discussion in Attachment B 
indicates, in order to develop a compliance schedule which meets both 
the pretreatment and Construction Grants regulatory requirements, the 

' En·-fcrc·~~·ent ·sta'ff .. n1usf ·co·ofatnat-e-::w;·tfr'"·Construct1"o·n ·{;ranfs····.staf,f~ in .... :·:"" ·· 
determining the current grant status of the permittee and the schedule 

·for receipt of future grant funding. 

Enforcement of POiW Pretreat:lent Proorams 

Tne preceding discussion of coordination betweeri Construction 
Grants and Enforcement in developing POTI~ pretreatment programs should 
not be understood to imply that avai1ab1ity of funding is a prerequisite 
to th~ development of a pretreati:ent program. 'The requirement to 
develop a pretreatnent progra~ should be enforced and not dependent on 
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Federal funds. The deve1 opment of pretreat:nent programs is cr·iti cal; 
it _is ~h~ main tool to address toxic discharges from POTW's. The costs 
of-c:?vel~ping such programs are not capital costs and theJ, c~n be 
recovered from users of the municipal system in most cases. In 
balancing these considerations, the Agency's policy is to enforce 
requirements for municipalities to develop pretreatn~nt programs 
without dependence on Federal funding. · 

This policy applies equally to funding the operation of municipal 
pretreatment programs once they are developed and running. They are 
expected to be ·self-supporting. A user charge system may be used for 
this purpose. 

If you have any questions on the implementation of this coordination 
effort or its relation to the Interim National Municioal Policy and 
Strateo_ , p1 ease feel free to contact Nancy Hutzel or Shanna Halpern 
8-755-0730) in the Pennits Division or Ron Decesare (8•426-8945) 

in the Municipal Construction Division. 

Attachi11ents __ . .·.. . ·.·· .·.· , 

cc: Regi ona1 S&A Division Di rectors 
N:: IC 

. : •' .... · . : ~. ' . 

". 

. .. ,. : ~-.......... :: .· .:.:.; .. 
••!' ~'\ .. : ·,. 't, .• ..... ',/~·· ·:. :'.": .... ·._·~~-~·,! ..... ·.·_.:.1. .• ·· • ::' .· .. ... .. 

..... :·· .. f ;.·,. ..• . : ........ ':' :·: 



ATTACHMENT A • 

Procedures to Identify POTWs Which Will be Required to D'evelop 
POTW Pretreatment Programs 

The pennit-issuance authority (Regional office or NPDES State} must 
have the aoility to detennine which of its municipal pennittees will 
be required to develop a POTW pretreatment program. As section 403.S(a) 
of the pretreatment regulation explains, POnts required to develop a. 
program will include those POTws with a design flow over 5 mgd receiving 
from industrial users wastes which: 

o pass through the POTW untreated 

o interfere with the operation of the treatment works 

o are subject to pretreatment standards developed under the authority 
of section 307(b) or (c) of the CWA. 

In detennining which POTWs are above 5 mgd, the pennit-issuance authority 
should look at averaoe design flow. In addition, if one pennittee 
controls several treatment works, the cumulative flow of the treatment 
works should be considered in calculating average design fl.ow. For 
example, one Regional Authority controlling 3 treatment works with 
average desi.gn flows of 3, 2 and-1.5 mgd respectively would be ~iewed, 
for the purposes of the pretreatment regulation, as a single operation 

.with an average design flow greater tha~ 5 mga~ 

A reconr.nended first step in determining which ·Pan~s over 5 mgd fa11 
within the 3 categories listed above would be to detennine which POiWs 
receive wastes from one or more industries within tne 21 industrial 
ca tegor.i es. 1 i s.ted in. th~ NRDC Consent Decree (for · reprinting of Consent 
Decree see The En vi ronnierita1 Reporter:.:tases ·," 8' ERt··212u-)'. · EPA anti ci..: 
pates that categcrica1 pretreatment stanoards under section 307(b) 
and (c) will be developed for almost all industrial subcategories 
within the 21 industrial categories listed in the NRDC Consent Decree. 
A possible approach to aetecting these sources would be to examine 
industrial inventories such as the Dun and Bradstreet Market Identifiers, 
t.he Di rectory of Chemi ca 1 Producers, puc 1 i she a oy tne Stanf ore. Research· 

·· 1nstitute, an-d the State. ihci"ustri'al .. dire·cto.ries-.:to ·de·tennine· whi.eh-:of ·· ·. · 
the 1i.sted sources are within the State or Region and discharging into 
POTWs. ' 

A second step in identifying POTws required to develop a POTW pretreat
ment program might be to look at those POT~s which are not meeting their 
NPDES pennit conditions. Such permittees would be likely candidates 
for a pretrea~~ent program aimed at controlling pollutants which 
interfere ~i th the opera ti on of or pass-through the POT\.I. 

. .. -. .... ..... .... ······. .. ....... ....... ... ..... . 
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Section 403.S(a) of the pretreatment regulation also gives the pennit
i S$Uance authority the ab i 1 i ty to require the deve 1 opment of .. a pre
tr~~ tment program by POT\rls with average design flows of 5 mgd or less. 
It is recommended that the pennit-issuance authority reqijire the · 
development of a program wherever the Pon: meets one ·of the 3 criteria 
outlined earlier. The pennit-issuance authority is strongly urged to 
exercise its option to extend the requirement to develop a pretreatment 
program .as broadly as possible. 

,, .. <, ... : .. ;·. ''·. ·The· ·burden of proof '.f.o:r ··demonstrati·ng. that .,a .. prog.ram ·is .. no.t ne~·ded:.-::. 
should rest on the POTW. Where there is some doubt that a certain POTW 
has industrial influent subject to pretreatment requirements,·the POT'W 
can be allowed to show that it need not develop a program. ln such 
cases, a clause should be inserted in the municipal pennit along with 
the compliance schedule for the development of a pretreatment program. 
This clause would state that if the industrial waste inventory required 
by the compl i a nee schedule demonstrates that the POT\rl has no con-tributi on 
of industrial wastes which would be subject to pretreatment require~e~ts, 

. ·, the POTW would not be required to continue development of the program • . . 



ATTACH.'1E~'T B 
.. 

GUIDANCE ON PREPARING CCHPLIANCE SCHEDULES FOR 
' 

DEVELOPING POTw PREnEATMEUT PROGRAMS· 

GE HERAL COMMENTS: 

Section 403.B(d) of the general pretreatment regulation {40 CFR 
part 403) requires that NPDES pennits for 'POTWs which are required to 
develop a POTW pretreatnent program incorporate a compliance schedul~ 
for. ~re. development of such a progr.am. In some cases, this compliance 
schedule will be· incorporated.into affe.c:ted"Ponr"permit·upon···rei·ssuance· · · 
at the end of its existing tenn. · · 

In many cases, however, the compliance schedule will be .incorporated. 
into the POTW penni t in mi d-ter.n through a penni t modifi ca ti on. lt is 
anticipated that in many instances this pretreatment compliance schedule 
wi11 be inserted into the NPOES pennit for applicable POTWs when the 
permit is modified or reissued in mid-tenn in connection with a 301(i)(l) 
detennination {i.e., the detennination as to whether or not the schedule 
for deve 1 opment. of secondary treatment should be extended under the 
provisions of section 301(i)(l) of the Act, ·see 40 CFR 124.1-04). 
Simi 1 ar1y, a POTW which is required. to develop a pretreatme.nt program 
wi11 have a pretreatment compliance schedule inserted in its NPDES 
pennit if that pennit is modified or reissued in order to grant 
a waiver of secondary treatnent requirements under the provisions of 
section 301(h) of the Act •. (See proposed 40 CFR Part 233.) .In addition, 
a POTW pennit ¥rill be modified iri mid:..:tenn 'to··fncotporate ·a ·schedule 
for the development of a POnt pretreatment program~ where the operation 
of a POTW without a pretreatment program poses significant public 
health, environmental or related concerns, or where a pretreatment 
prb£ram .compliance schedule 'Tlilcst· be developed··to t:O<":rdi nate .with· ..... 

· construction grant awards. : 

The compliance schedule will require that the pennittee develop 
the authorities, procedures and resources, as defined by 40 CFR 403.8 
and 403.12, which comprise an approvable POTW pretreatment program. 
The activities listed in the attached model compliance schedule.summarize 

...... the .. mor.e .. deta.iJep ... requirernents foi,ind in sections 403.8 and 403.12 of 
~.·the·'. pf.'etrea'tiiiefit'·" .. reg·u·Yatfdff~·:··.-,"If·:ts>r;eb'6mmended 1··-th·a t··: :tne .·pennt·t;;;.i,s,suan~e ... :: 

auth.ori ty review the more detailed requirements set ·forth ·in the 
regulation before deve1opirrg the pretreatment compliance schedule, and 
insert additional schedule activities where appropriate. 

There are several time 1i~itations 'imposed by the pretreatment 
regulation and the construction grant regulation (40 CFR part 35) 
which should be considered· in establishing compliance schedule dates. 
The pretreatment regulation provides that the compliance schedule will 
require the development and approval of a POT'~ pretrea~~ent program as 
soon as reasonable and within 3 years after the schedule is incorporated 
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COMPLIANCE SCHEDULE 
GUIDANCE 

into a POTW's pennit but in no case later than July 1, 1983 (see §403.8). 
Since up to 6 months must be allowed for the program approval process 
a;~i:>rding to section 403.11 of the pretreatment regulation, the compli
ance schedule date for submission of a pretreatment program for approval 
(activity 8 of the compliance schedule) should be 2-l/2 Years from the 
incorporation of a compliance schedule or January 1. 1983, whichever is 
sooner. 

Provisions of the construction grants regulations impose what may 
be in s6me cases stricter time. constraint~ on· the.development of an· 
approvable program. For example, section 35.920-3 of the construc
tion grants regulation provides that no grantee may receive a Step 3 
grant after December 31, 1980, until it has developed an approvable 
pretreatment program. Thus,. a pennittee which is scheduled to receive 
a Step 3 construction grant in January 1981 will be required to develop 
an approvable program at the outside by January 1981. However, if that 
sar.1e permittee received a compliance schedule tor the development of a 
pretreatment program in December 1978 it would be allowed, by the 
pretreatment regulation, an outside date of June 1981 (i.e., 2-1/2 
years frorri the ·; ncorpo·ration of the compliance sci'ledul e) to develop an 
approvab1e program. In this case, the more stringent time limitation, 
i.e., that posed by the construction grant regulation, would apply. 

As the example above indicates, in developing the schedule date 
for the submission of an approvable pretreatment program, the pennit-
i ssuance authority must use that date prescribed by either the pretreat
ment regulation or the construction grants regulation which provides the 
shortest time for the development of the program. In addition, the 
pennit-issuance authority may impose reasonable time limitations which 
·art? more restrictive. . , ...... 

. ·~ . 

DEVELOPMENT OF THE PRETREATMENT COMPLIANCE SCHEDULE 

It is apparent from the general discussion above that several 
different regulatory provisions influence the development of the 

·schedule date for submitting a POTw pretreatment program for approval 
... .Cc:ompJi.a.n;ce schedule acti vi .tY 8) ~ Reg~la tory .i, imi ta ti ens on the time · 
,,::f'rame;·rtfr: .. develbpi'n·9.·:r·:.p"T'og·r'am·:·,6·a:r1<b·e<:somma·,r.;:,ze.1f,:as .. ,-follows·z·,_,.~ ... : •. :.:~ .. ., . .;,:>:,·.·-· .. .-....... ; 

o · approva 1 within 3 years from the incorporation· of a 
pretreatment compliance schedule in the municipal permit 
(application for approval within 2-1/2 years). See 40 CFR 
403.8. 

o approval by July l, 1983 (application for approval by 
January 1, 1983). See 40 CFR 403.8 •. 
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o approval prior to payment of grants beyond 90~ of the Step 3 
funding {application for approva1 6 months before· this date). 
See 40 CFR 35.935-19. 

. 
.o development of an approvab1e pretreatment program by the 

end of the Step 2 grant for certain pennittees. See 40 
CFR 35.920-3. 

o· approval by whatever more stringent time limit is imposed 
by the penni t-i ssuan~e .authori t¥. 

. ·: 

In addition, the construction grant regulation imposes an interim 
time limitation on the development of compliance schedule activities 
1-3. According to this regulation, grantees with amended Step 1 grants 
must have completed activities 1-3 by the time of application for the 
Step 2 grant if the Step 2 is to be awarded after June 30, 1980. 

Facilities reouired to develop a POT\.' pretreatment program can 
generally be divided into 4 groups depending upon the applicablity of 
the time l~mitations discussed above~ See ~ttach~d Chart A • 

.. .' . 

GROUP 1 Faciliti~s which will have received Step 1·and 2 construction 
grants or amend1rents before June 30, 1980, and a Step 3 
construction grant before December 31, 1980 •. 

If a grantee is scheduled to receive -its Step 2 and 3 construe ti on 
grants before June 30, 1980 and December 31, 1980, respectively·, the 
construction arant regulation (40 CF"R 35.935-19) requires that, in most 
cases, ~he grantee have an approved POTW pretreatment program before it 
receives the last 10~ of its Step 3 grant funding. This means that the 
srantee wou1 d be rP.qui red to 3pply for POT'...'. pretreatment program 
approva 1 at 1 east 6 months before· it is sc·hedu1 ed·· to r·ecei ve·· payment· · 
beyond 9~ of its Step 3 funding.* · 

The oretreatment reoulation (40 CFR 403.B(d)) provides that such a 
srantee should request approval of the POTW pretrea.tment program within 
2-1/2 years from the incorporation of a pretreatment. compliance schedule 

·:~: ... ~~ ... : •. ,.:,·i.r;t·~.q_j;~s.)~.~Q.E~:,P,~.rini.~,.o.r qy .. J~ni;.~r.y J, .J983 .... ~h.)cn.ever is. so9ner. . 
~· .' ' ' • ._•,• ' ' •' ,•·', ; "'' ":, -. ' .. • .I )• , .,: >e·• , • , L • ~; / :'I~, , 0', •,,,:: • .. ·t..,, .: • ......... ·;.'.'::":}". \ 0: :;·' '. ·~· _• ~··~.' ".T': ,;•'," ·,\ ,•;~. :: oJ ... ':,: •• .;·:ti o't of.:--~, .. ~· '·~·::t:~ ,:', {•:: :::•• ·:;·:, ·:•1,_; •:! :.c.' .-: .............. ,/ 

In developing the compliance schedu1e.·,for penni'ttees·in this 
group, the per:=iit-issuance authority should detennine which of the 
above dates provides for the earliest developm=nt of a POnl pretreatment 
program. T.his date should then be used as.the pretreatment compliance I 

schedule deadline for activity 8. 

*As a 6 months period is needed to approve a POTW pretreatment program, 
in order to receive approval of a.program by the date upon which the 
grantee is scheduled to receive payment beyond 90~ of its Step 3 
funding, the application for approval must be submitted 6 months 
e.arl i er. · 
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Dates for the remaining compliance schedule activities are 
negotiable with the pennittee. Genera11y, however, the deadlines 
for completing activities 1-3 should not exceed 15 months from the 
initiation of the compliance schedule. · 

. . 
Faci 1 i ti es receiving their Step 3 grant before June .,30, 1980, 

shall be subject to the same time limitations described above. 

GROUP 2 Facilities which will have received Step 1 and 2 construction 
grants before June 30, 1980, and a Step 3 construction grant 
after December 31, 1980. · 

The construction grant regulation provides that a grantee which is 
scheduled to receive a Step 3 grant after December 31, 1980, must have 
completed compliance schedule activities 1-7 before it can receive its 
Step 3 funding. Therefore, in developing the compliance schedule, the 
permit-issuance authority should use as an outside compliance date for 
activities 1-7 the date for comp1etion of the Step 2 grant as detennined 
by the construction grants compliance schedule as long as this dat: would_ 
not be later than 2-1/2 years from the initiation of the pretreatment 
compliance schedule or Janurary 1, 1983, whichever is sooner. 

~. : . . . . ,,• ' 

The compliance date for pretreatment complianc.e schedule activity 
6 (request for program approval) should not exceed 2-1/2 years from the 
initiation of the compliance schedu1e, January 1, 1983, or 6 months 
before the pennittee is scheduled to receive payment beyond 90~ of its· 
Step 3 .funding, whichever .is soo_n~r._. 

Again, the interim pretreatment compliance schedule dates are 
negotiable. It is recommended that the completion date for activiti.es 
1-3 not exceed 15 months from the initiation of the com~liance schedule. 

GROL.P 3 Facilities which w111 receive· a .Step 2 con!>tr·uction grant after 
June 30, 1980, and a Step 3 construction grant before De~ember 31, 
1980. 

Under to the construction grant regulation, in order to receive a 
Step 2 grant after June 30, 1980, a grantee-must first have completed 

~ ..... ~·-.. ·: .. ·"·· .ac,~iy.,i~i·e.s. l~~ .. o..f .. the,.pre~reatrne.r:i.~,;c;o.mplianc.e .~c,hedu1e .• Th~_:permit- · 
·'.· ·-~· ".·,· ·:,.,., .. _ '."·.· i-'s silanc e· -auth"6r"t·t/''s·hcfo·1 "d:·:th·e:ref cfre~· 'e-~suT.e'- .. 't~i"a'f ... 't'ne:·"·ct)mp1·f a·nc'e···'sc'fredu,. e .. ;~ .. :: :\' 
' " dates for the ccmpl eti on of. acti·vi ties 1 .. 3 do not exceed the schedu1 ed· " 

date for the completion of the Step 1 grant activities. The pennit
issuance authority may at its discretion impose a more stringent time 
limitation for the completion of these activities. It is recommended 
that the completion date for acti vi ti es .1 -3 not e~ceed l 5 months from 
the initiation of the comp1iance schedule. 
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CC,~PLIANCE SCHEDULE 
GUIDANCE 

The construe ti on grant regulation provides that gra·ctees which 
wi11 receive a Step 3 grant before December 31, 1980, must have an 
aporoved pretreatment program in order to receive the final 10~ of the 
Step 3 grant funds. The final compliance date for activity 8 of the 
P.retreatment cciiip 1 i a nee schedu1 e therefore shoul d be no ·.J a ter than 
6 months'K before the date upon which the grantee is scheduled to 
receive payment beyond 90~ of the Step 3 grant funding unless this date 
exceeds 2-1/2 years from the initiation of the compliance schedule, or 
January l, 1983, in which case the final date for activity 8 should be 
no later than January 1, 1983, or 2-1/2 years from the initiation of 
the compliance schedule, whiche~er is sooner. · 

The interim dates for activities 4-7 are negotiable with the 
penni ttee. 

GROUP 4 Facilities which will receive a Step 2 construction' grant 
after June 30, 1980, and a Step 3 construction grant after 
December 31, 1980. 

The construction grant regulation provides that in order to 
receive a Step 2 grant after June 30, 1980, a grantee must first have 
completed ·acti vi ti es 1-3 of the pretreatment compliance schedule. The 
permit issuance authority should therefore ensure that the compliance 
schedule dates for the comp1etion of activities 1-3 do not.exceed the 
schedu1e date for the Step 2 grant application. The pen:iit-issuance 
authority may impose a more stringent time limitation for the completion 
of these activities. It is recommended that the completion date for · 
activities 1-3 not exceed 15 months from the initiation of the compliance 

· ·.schedu1 e. · ·· ·:'· ····· .... 

In order to receive a Step 3 grant after December 31, 1980, a 
facility in this ~ateyory must also have completed com~liance sch~dule 
activities 4-7. The final compliance. dates for activities 4-7 should 

·therefore be no later than the completion ~ate· for the .facilities 
s~ep 2 grant as determined by the construction grants schedule. If the 
schedu1ed completion date for the Step 2 construction grant activities 
is later than 2-1/2 years from the initation of the comp1iance schedule 
or January 1, 1983, then the final compliance date for activities 4-7 
should not -exceed January 1, 1983, or 2-1/2 years fro:n the initiation 

.:.ofthe comp1iance schedule, whichever is sooner. . . 
: ·~·: ~.:.- -: :· .· ,}.'. .-,~ :~ . : ::·:·;: ·~ \ .. ··. ~: ._:j~~ !.:~}~.~~;.. .... ~.:· : . ~:·::>·:·(. ~-· :·: -~··~:\· t· .... :.-~:.__\~:;.":~: .. ·. : =.•-::~-~= ~- .;·~·~ :: )::.~ .... \:.::.:·.·.::.~~~':: ~:"·.;~ .. :~:,, ~-:~ .::::·!.~--~;:·/":.~·~"· •·. ~>,;\ .. ~;\·. ;,;:· . :·:. . .· > ...... ·, :.;: ...... :·~.· :;·, .... : .. 

In es.tab1 i sh-i ng the pretreatment comp1 i ance · schedu1 e dates· for . . . 
activities 4-7, sufficient time must be a11owed for the grantee to . 
accomplish activity 8 (app1ication for program approval) by January 1, 
1983, 2-1/2 years from the initiation of the pretreatment compliance 
schedule, or 6 months before the permittee is scheduled to receive 
payment beyond 90~ of its Step 3 funding*, whichever is sooner. 

• See footnote, page 3 

· .. ···: 



.MODEL PREiRE.ATMENT COMPtlANCE SCHEDULE LANGUAGE 

Under the authority of section 307(b) and 402(b}(8) of·~the Clean 
~ater Act, and implementing regulations (40 CFR 4u3), the pennittee is 
.required to deve 1 op a pretreatment program. This progr~m shall enable 
·the permittee to detect and enforce against violations of categorical 
pretreatment stanGards promulgated under section 307(b) and (c) of the 
Clean Water Act and prohibitive discharge standards as set forth in 
40 CFR 403.5. 

The schedule of compliance for the development of this pretreatment 
program is as follows. The pennittee shall: ...... 

ACTIVITY 
NO. 

l 

2 

3 

,. · ... . . ~ ' . . . . .· . ·. . . ~: ..... : . 

ACTIVITY 

Submit the results of an industrial user sur
vey as required by 40 CFR 403.8(f)(2)(i-iii), 
including identification of industrial users 
and the character and volume of pollutants 
contributed to the POTW by the industrial 

·users. 

Sub~it an evaluation of the 1ega1 authorities 
to be used by the· penni ttee to apply and 
enforce the requirements of sections 307(b) 
and (c) and 4U2(b){8) of the Clean Water Act, 
including those requirements-outlined .in 
40 CFR 403. 8 ( f} ( 1 } • . 

Submit a determination of technical informa
tion (including specific requirements to 
specify violations-of the di.._scharge p.rohi"'.·. 
bitions in 403.5) necessary to develop an 
industrial waste ordinance or other means of 
enforcing pretreatment standards. 

4 Submit an evaluation of the financial 

DATE 

., ...... ~- .... · ... ~ .. programs and revenue sources, as requi rea by 
~, ... .,:")····· .,, ····<·.:· ·· · .. ; ;:.-:-,:.,_ ·40'·.~cF·R · .4·03.· ·8{f'.):{,~·:\ '·;·,·::whJch··'·Wi·ll··be. -:emplov.ed: .. .- . ... . .. 

. . . • . 1., ... .......... ;.···· ... \; ... } ··: ... ,1· .... ~· •. : ... ~-.. ··<:~·:' .. ··.,.:,·.·"·.;. ·.:. 

5 

to imp1er:ient the pretreatment. program. · · ··· ·· ·· .. , ··· ..... , · ··':' .... 

Submit design of a monitoring program which 
will implement the requirements of 40 CFR 
403.8 and 4U3.12, and in particular those 
requirements referenced in 40 CFR 
403.8(f)(1 )(iv-v), 4u3.8(f}(2}(iv-vi) and 
403.12(h-j),(1-n). 



· .. ,, ... 

6 

7 

'-.:::·· 

2 

Submit list of monitoring equipment required· 
by the POTW to implement the pretreatment 
program and a description of municipal 
facilities to be constructed for monitoring 
or analysis of industrial wastes. ' 

Submit specific POTW effluent limitations 
for prohibited pollutants (as defined by 40 
CFR 403.5) contributed to the POTII' by 
industrial users • 

. ·~· . . . ... : : : ' ..... ·:. . . . . . " ....... _. . . :. · ... : 
Submit a request for pretreatment program 
approval (and removal credit approval, if 
desired) as required by 40 CFR 403.9. 

· .. ·· .. • 

The tenns and conditions of the POTw pretreatment program, when 
approved, shall be enforceable automatically through the pennittee's 
NPDES permit. 

Quarterly Reoorting 

The permi ttee shall report to the permit-issuance authority on a 
quarterly basis the status of work completed on the POTW pretreatment 
program. Reporting periods shall end on the last day of the months of 
March, June, September and December. The report shall be submitted to 
the permit-issuance authority no later than tne 28th day of the month 
following each reporting period.· : ·: . 

Removal Allowances 

. ~::iy application_fo_r al)th~ritv ... to re .. ·ise ca~egoric_al pretreatment 
standards to-·ref1ect POT...' ·remo.va1 of ·pollutants in.·acco·.rdance with, the. 
requirements of 40 CFR 403.7 must be submitted to the pennit-issuance 
authority at the time of application for POT\.: pretreatment program 
approva1 or at the time of pennit expiration and reissuance thereafter. 



..... ,_ 
·:·~;.i . . , . .. , CllAR't 

OUTSinl~ PRETREATIIENT cottrI.IANCI~ DATES.· nASED ON CONSTllUCTLON GRANT AWARDS AND PRF.TRRATHENT REQUIRF.Mf.NT~" 

Group 
1 Step 1 

Awarded 

2 S~_! 
Awu rcJcd 

JUrlE 

Step 2 
Awn rdcd 

St_!U>___l 
Awa rdc<I 

... : 

: ~: . 
·~:·. 

·.':. 
··~ 

: .... 

. ·.:! 

St~ 
Awarded 

DECfllDER Jl' 
I 
I 
I 
I 

I · I 

1980 

2-1/2 YEARS PROH IrITI~TION OF 
COHPLJANCE SCllF.OIJU:, JANUARY 31, 
1983, OR 6 HONTU:; HEFORE Tiii~ 

FINAL 10% OF STRP J GRANT 
WllICllEVER IS SOONER 

I 
I 

Activltiee 1-8 Due 
I 

1- .:-; I Awn rdcd due by npp 11 en-

I 
I 

Activity 8 Due 

j 

1 ·t. I Step J (Activities 1-7 ) 

., ·;:··.. I t ion for Step._ 3 

~~~~~~~~~~~~~~·:,_.:~:-·~~~~~~~~~~-w-~~-~-'~~~~~~~~~~~~~~~~-a.~~~~~~~~~~ 
. I ;:E_t.£P-1. ( Actlvitlee 1-3 Step_ll I 

I 

Step 1 
Awn r<lcd 

'• s t .£.1!..J,_ 
Awa rclc.J 

·.I _/,wnrded due. b' opplico._ Awarded I Activities 4-8 Due 
I,(" tion for Step 2 I I 

~ .~ ; 

1 ·~· . 

( ;·.j\wanled cJue by. npplicn""" Awnrded due by nppli~n-

I 
I 

Actt.vlty 8 IJue 
I 

l::.:St~ (Activ(tiee l-J·.) Step 3 (Activttiefl 4-•.:7 ) 

. I ;· · ti on for Step 2 . t ton for Step J 

~~~~~~~~~~~~~---~·;.~!·~~~~~---'~·~-·~~~~~~-'-~~~~~~~~~~~~~~~~---~~~~~-~~~~ 
.· .. 

*Interim dates are negotinble".?and ore cntabllehed by the permlt-ioouance authority 



DOCUMENT C 

~xplanation of Procedural/Funding Requirements 
for State Pretreatment Programs 

1. Procedures/Fundina to Identify POTiils Which ~i11 be Reouired to 
Oeve1oc POTW Pretreat:nent Proqrams 

The State must have the ability tc detennine whic:h of its munic:ipa1 
pennittees wi11 ~e required to develop a POTW pretreatment program. 
As section 403.S(a) of the pretreatment regulation explains, POTWs 
required to develop a program will include those POT'Ws with a 

···design f1ow ever .S mgci receiving· from industrial users wastes· 
which: 

. . - ' . . 

o pass through the ?On.' untreated 

o inte.rfere with the opei-ation of the treat:nent worts 

o are subject to pretrea'Cnent standards developed under the 
authority of section 307(b) or (c:) of the C(A. 

In cietenni ni ng which POTl(s are above 5 mgd, the State shou1 d l OOK 
at averaoe design f1ow. In addition, if one perniittee controls 
severa1 ~reat:nent wor~s, t~e cumulative f1ow of ~e treatment wor~s 
should be considered in ca1culatino averaoe .desicn f1ow. For 
example, one Regional Authority ccntro11ing 3 treatment wor~s with 
average design f1 ows of 3, 2 and 2 mgd re.$.P~~~i v~ lY. ~cul. d be 
viewed,· for- the purposes of the .pretrea tnent regu1 a ti on·, ·as a 
single operation with an average design f1ow greater than 5 mgd. 

A reco~mended first step in detennining which PO'i'Jis over 5 mgd 
. should be required .to develop.a pretr.eatnent .program would·:be .. to 
determine which POT'Pls r~ei ve wastes from one o·r more i nc1ustri es 
within the 21 industrial categories listed in the NRDC Consent 
Decree (for reprinting of Consent Decree see The ~nvironmenta1 
Re~or~er-Cases, 8 ERC 2120). EPA anticipates tnat categorica1 pretrea~ent 
s~anaaras unoer section 307(b) and (c) will be developed for almost 
a11 industrial subcategories ~ithin the 21 industrial categories 

·: li"sted in the ·NRDC·-."consent·· Decree·.· "" po·ssi b 1 e ·approach to, detecting· .. · 
these sources wo.uld be to examine indust'l"'ial inventories such 
as the Dunn and·Bradstr~et Mar~et Indicator and ~~e Direetorv of 
Chemical ?roaucers, puoiishe~ oy the S:anford Resear:h ins:1tute, 
to ae~ennine wnicn of the 1isted sources are within the State and 
discharging into POi'Ws. 

A second step in identifying POTws required to deve1op a POTI.' 
pr~treatment prograrn might be to look at those ?OT.ls which are not 
~e~ting their pennit conditions. Such pennitte~s wou1d be 1iKe1y 
candidates for a pretreatment program aimed at controlling pollutants 
which interfere with the operation of the POi)(. 
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Section 403.S(a) of the pretreatment regulations also gives the 
Sta·i:.e authority to require the develo~ment of a pretreatment 
pr"'gram by POTWs with average design flows of 5 mgd or less. It is 
recommended that the S·ta te require the development of a program 

·· wh·erever the POT'W receives industrial wastes fran sources in one 
or more of the Zl industrial categories listed in the NROC Consent 
Deer~, is not meeting its pennit conditions or where municipal 
sludge is not meeting applicable requirements. The State is 
strongly urged to exercise its option to extend the requirement to 
develop pretreatment program as brt>adly as possible~ The burden of 
proof for demonstrating that a program is not needed should rest on 
the· POTil. Where there is some· doubt· that a cer-tain POTW' has 
i ndus tri a 1 i nf1 uent subject to pretreatment requirements, t~e POnl 
can be allowed tD show that it need not develop a program. In such 
cases, a clause can be inser-.ed in the municipal permit along with 
the compliance schedule for the development of a pretreatnent 
program. This clause would state that if tile industrial waste 
inventory required by the compliance schedule demonstrates. that the 
POT'W has no significant contribution of industrial wastes which 
woul c1 be subject to pretreatment requirements, the Pone would not 
be required to continue development of. the .Program •. : ...... · 

In brief narrative form, the State should explain those procedures 
it has currently developed for identifying POTWs above and belO'« 5 
mgd required to develop a pretreatment program. The narrative 
should be accompanied by a statement of the resources currently 

. ·devoted ·to this undertaking. If· a progr..am .to ·identify appropriate.· 
?Onl s is p 1 anned for the future, the State shou 1 a i ndi ca te what 
approaches to identifying POiirlS will be used and what cri~ria will 
~e app 1 i e':l ~ n i-jenti fyi ng the po 11 utan ts ar.d i ncius tri l.!S subj ec:t to 
pretreatment requirements •.. The. State. sh.cul d .al so ciescri.be .bri efl.Y 
its ·planned .procedures for providing technical and· 1ega1 assistance. 
to PO~s where help is needed in developing a POn.' pretreat:nent 
program. 

2. Procedures/Fundinc to Notify POTiils of Pretreatment Recuirements 

·· · ·· .... The State should indicate those procedures·· .. it has developed to. 
· notify POTWs of applicable ·pretreatment requirements as set forth 

in 40 CrR 403.8(2)(iii). This may c~nsist of a mailing system for 
distributing infonnation such as copies of the pretreat:l)ent regula
tion and any guidance on developing a POTW pretreatment program. 

·prepared by the State or E?A. Any such distribution system should 
be coordinated with simi1 ar i nfonnati on networks emp 1 oyed by State 
personnel in charge of E?A construction grants. 



3. ?~ocedures/Fundino to Incort)orate Pretreatment Reouirements in Municioa1 
?ermi ts 

Where States currently have the authority to revoKe and reissue or 
modify municipal permits to incol""porate an approved pretreatment 
program or a compliance schedule.for developing such a program, 
(see Attorney General's Pretreatment statement section 2) they will be required 
to exercise this authority. Other-wise, a State must include a 
modification clause in appropriate POn.' pennits which calls for the 
incorporation of pretreatment requirements at a later date. The 

. State should indicate ·to EPA the pr-iorities it will use for incorporat
ing pretreatment requirements into POTW pennits and an estimate 
of the additional resources, if any, which will be required to 
car-ry out this task:. For example, the State should indicate to the 
best of its ability: 

o the number.of municipal perinits which will incol""porate pretreatlnent 
requirements at the same time as they are revo~ed and M!issued 
or modified for the purpose of meeting the provisions of 301(i) 
or 301(h) of the Clean Water Act; 

o ~the number of expiring municipal pennits not receiving 301(i) or 
301 {h) modifications which wil·l incorporate pretreatnent conditions
upon reissuance 

o the number of municipal pennits to be revok.ed. and reissued or 
modified to include an approved pretreatment program or a 
compliance ·schedule for developing such a program 

4. Procedures/Fundinc to Ma~e DeteMninations on Reouests for POTiil 
Pre~rea'Cnent Procram Aoorova1 and Removal Allowances 

The State must have the procedures and funding to rei:eive and ma~e 
determinations on requests for FOTI( pretreat:nent program and 
renova1 a11owance approval. In _general this responsibility will 
require t.+ia t the State -have procedures -and. funding to:·· 

o comely with the public notice provisions cf section 403.11(b)(1) 
of the regulation which requires the State to: 

1. mail notices of the request for approval to adjoining 
States whose waters may .b~ affect.ea; . . . .. . . . . 

2. mail notices of the request. _to appropriate area-wide planni.ng 
agencies (Section 208 ef the C~A) and other persons or organiza
tions with an interest in the request for program approva1 or 
removal allowance; 
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3. publish a notice of the request in the largest daily newspapers 
of the municipality in which the POTI.' requesting program 
or removal allowance apprpval is located. These notices 
shall indicate that a comment period will be provided for 
in~erested parties to express their views on the request for 
program approval or removal allowance. 

o Provide·a public hearing if requested by any affected or interested 
party as provided ·for in section 403.11 {b)(2). Notice of such a 
hearing will be published in the same newspapers.where the 
original notice of request for program or removal credit. approval 
appeared. · · 

o Make a final detennination on the request if EPA has not objected 
in writing to the approval of the request during the comment 
period. In making the final deter.nination, the State should 
take into considerati~n views expre~sed by interested parties 
during the camnent period and hearing, if held. 

. ~ 

o .Issue a public· notice of the. final detennination on the ·request. 
rnis notice shall be sent to all persons who submitted comments 
and/or participated in the public hearing. In addition, the 
notice will be. published in the same newspapers as the original 
notice of request for approval was published. 

,· .. ,,. · ·rhe State should indicate to EPA ·t)·y"Octo.be·r-10 .. ~ iti:c~r~ent···a.bi.1ity· 
to carry out these responsibilities, focusing primarily on staffing 
and funding availability. ·This assessment should be based on an 
estimate of the number of POnis which will be scheduled to receive 
~o~ rretre.:.tnent program and .. reno<;·al a1 lowance app.r.cv.al duri.ng. the 
remainder.of the State's budget year. The State s·hou1d then 
indicate the project.ea resource ievels for POni pretreatment 
program and removal allowance approval in each of the budget years 
1979-1983 based on the estimated number of POnls requesting program 
and r~cval allowance approval during each of these years. Finally, 
the Stat.a should e.xclain how it can.insure, to the.best of its . 

. ab; li ty' that the fiind1 ng requi' red to" carry out. this acti \,"; ty wi,, 
be available eac~ year. 

5. P~ocedures/Funding for Identifyinc and Notifying Industrial 
Users Su~ject to ?ret~ea':'7le~t ~eouirements 

ihe pretreat:nent regulations provide that where a POTW is not 
required to develop a POI~ pretreatment program, the State wi11 
assume res?onsibi1ity for iaen~ifying industria1 users of the POTw' 
which mignt be subject to pretreatment s~andaras. ihe Sta~e may 
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devise its own methods fer obtaining this infonnation, including 
requiring ·the POTW to identify the industrial users in question. 
Reference to the Dunn and Bradstreet and Directory of Chemical 
Producers listings, as mentionea earlier, may provide a convenient 
first step. In many case.s this i·nfonnation may all"'eady have been 
provided by the POn.' thl"'ough part 4 of the municipal pennit app1ica
tion fonn. Through whatever means it chooses, the State should 
.insure that a11 industrial users which fal 1 within one or more of 
the Z1 industrial categories listed in the NRDC Consent Decree are 
identified. In addition, the State should identify as subject to 
pretreatment standards a11 industrial users which contribute 
po11utants which interfere with the operation of the treatment 
works or pass through the POTirl untreated. 

Once the app·ropriate industrial users have been identified,· the 
State must ensure that they are notified cf all applicable existing 
pretreatment ~-:andards and of applicable pretreatnent standards 
which might be forthcoming. Acceptable procedures would include 
a mailing list for industrial users or an arrangement with the POTw 
requiring it to pro~ide the requisite notice. 

The Sta~ shcul.d indicate by October 10, whether it has presently 
in operation effective procedures for identifying.and notifying 
indust~ial users currently or potentially subject to pret.·eatment 
standards. lf such procedures are no~ cui-rently on line, if 
for e~ample, infonnation sup.plied by part 4 of the munici.pal 
application form is not sufficiently detailed to ·provide the 
required i nfonnati on, the State shou1 d i ndi ca.::e .bo~ it p 1 ans to 
deveiop the ability to identify and notify appropriate· industria·1 

. users. The description of these procedures should be accompanied 
by an assessment of resources needed to implement them, the current 
availability of resources to meet this need and plans for obtaining 
additional ·resources if. require~...... . .... 

Procedur~s/Fundino for Identifvino the Character and Volume of 
Pollutants Contricuted bv !noustrial Users to POT~s 

Section 403.10(f)(2)(i) of the pretreat:nent regulation provides 
that where. a POTW is not required ·to. deve1 op a ?OTw .. pretrea'Onent. 
Pl'."Ogram, the State wi 11 be required to· ·carry out those procedures 
which· would othent'i·se have been the .respcnsib1ity of the· RO:N. One 
of these responsiblit~~s is the identification of the character· 
and volume of pollutants being contributed to the POT\il by sources 
subject to pret~eatment requirements (see 403.8(f)(2)(ii)). 
Industrial users subject to pretreatnent requirements include those 
which are subject to pretreat:nent standards promulgated under 
section 307(b) and (c) and/or, contribute pollutants which interfere 
with the operation of the POT..' or which pass through the POTw 
untrea~ed. This responsibility is complicated by the fact that 
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analyti.cal and monitoring techniques arc: not yet available to 
provide a quantitative analysis of the presence of many of the 

.pollutants in question. In recognition of this problem, E?A 
recommends that States fo11ow the proce~ures outlined below in 
developing their inventory of industrial waste contribution. 

o The first step in the waste inventory should be a qualitative 
analysis of pollutants being contributed by all industrial 
sources within the system. The individual industrial users 
should be asked to provide infonnation on the ty~e and approximate 
quantity of pollutants dischaT"9ed by the facility. This information 
should be derived entirely from ~now1edge of the facility's 
process and. should not require any sampling at the source. 

o Second, the State should review this qualitative infonnation on 
the pollutants being discha~ed into the system and remove from 
fur-Jier consideration those po1lutan-:.s which are not within the 
129 pollutants tc be regulated with na~iona1 pretrea"Cilent 
standards and/or which are known not to interfere with the operation 
of the POT~ or pass through tne POTI.' untreated. 

o Third., the State .{or POTIC if the Sta~ so di.rect.s) will then 
sample the influent to the POTW to c1etennine.which of the 
po11utanu remaining after step two a~pear in significant 
conc:entrati ons i ri the i nf1 uent to the POTll'. In carrying out 
this sampling, the State should use -:nose sampling and analytical 
techniques set forth in 40 CFR pal"'t 136. If a poll ut.ant 
appears at .suc:h a low concentration :.iat .. it·is highly unlitely. 
that it would have an adverse effect on ~ie operation of the 
POT~, pass through untreated, or if ~ie pollu~ant lo~s not 
appear at a11 in the influent to the ?Onl, it should be excluded 
from further consideration • 

. ·.·.; ... . ... 

o Fourth, the analysis in preceeding ·s:!ps.has restil'ted in a li.st 
of U'lose pollutants contributed to ~~e system which may affect 
tne operation of the POTic' or pass through t.ie POTK untieated. 
ihe next step is to det.ennine which ~~d~s~ria1 users have such 
po 11 utants in their- eff1 uent • 

. . . ·. . . . . . . . . . . : :: . •, ·.. . . ; •' . .. . . ., . : . ' . . . . ;~ . . . . . 

o F'i.fth, ·those industrial use·rs".id~n-;ified in st~b .. fo~r wii1 be·:··· 
· requi red .. ·to ·do sampling ···arid· an·a1 ysis ·":.o:· qtia:nti.fy. ·the· ·amounts .. :of:. 
those pollutants being discharged by -:hat sour:e into ~e Pon.. 
If necessary, the State may t.tien impcse u:on that industriai 
user an effluent limitation which wii1 ensure that such po11utants 
are discharged at 1eve1s which wi11 r.:t inter-fe~e witn the · 
operation of the treat':lent wor~s or ;ass :hrough in unac:eptab1e 
amounts. 
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o Finally, as Federal pretreatment standards for industrial 
subcategories are promulgated, the State wi11 require that 
industrial users belonging to those subcategories sample 
and analyze their effluent to quantify the amount of pollutants 
regulated by the standard being discharged by that industrial 
user. 

The above procedures can be characterized as a 2-part program. 
Initially, prior to the development of sampling and analytical 
techniques for many of the complex po11utants regulated within the 
21 industrial categories (and approximately 400 industrial subcate
gories) set forth in the NRDC Consent De=re!, the State will focus 
on identifying and quantifying only those pollutants which interfere 
with the operati.on of the treatment works. Then, as Federal 
pretreatment standards for the lZ9 pollutants in the 21 industrial 
categories energe, along with recommend~ sampling and analytical 
techniques for such pollutants, the State will be required to 
elicit specific quantitative infcnnation on the character and 
volume of pollutants discharged by indstria1 users regulated by 
Federal standards. 

POT"Ws which are required to develop a POTW pretreat:nent program are 
resi)onsib1e for .. carrying out the industrial waste inventory in lieu 
cf the State (see 403.S(f)(ii) and step 2 of the municipal pretreat
ment compliance schedule). The State should recommend that this 
2-step program be used by such POTWs. 

The State should indicate to E?A by October 10 its current ability 
tO carry out the industrial waste characteri za ti on program described . 
above. Particular attention should be paid to the availability of 
resources to implement tn'ls survey, thi: techr.ical ability of the 
State to sample influent to POTWs as required by step 3 above, and 
the State's technical ability to develop effluent limitations for 

· i naustri a 1 users where necessary to control "the· .; ntroduction .of. 
pollutants which interfere with the operation of the PO~. Tne 
State should discuss those resources and technical ·abilities which 
it will need to acquire to fu11y implement the components of the 
industrial waste inventory described.above. 



· .... 

8 

; Procedures/Fundi no to Mak.e Detenni na ti ens on Reouests for Fundamenta 11 y 
Differen~ Factor Variances 

. ~ . 

Section 403.13 of the pretreatment regulation provides that States 
will .be responsible for considering requests for fundamenta11y 
different factors variances. Any interested person believing that 
factors relating to an industrial user are fundamentally different 
from the factors considered during the development of a categorial 
pretrea'CJ\ent standard applicable to that user may apply for a 
fundamentally different factors variance allowing a modification of 
the discharge limit specified in that standard. · 

ihe State must have procedures to review such requests, and make a 
deteMnination to deny the request or recommend to EPA that ·the 
request be approved. In making this detennination, the State must 
consider the factors outlined in 403.lJ(c) and (d). The State 
sti.ou1d submit to EPA by October 10, 1978, a discussion of its current 
ability to consider requests fo~ fundamentally different factor 
variances. Emphasis should be placed on current funding availability 
and projec':.ed funding ne~s. In addition, the State should 
identify the existing or required technical e.xpertise it wi11 need 
to evaluate the various fact.ors listed in 403.13(c) and (d}. 

Procedures /Fundi·ng to Ensui-e Como 1 i a nee with Pretreatment Standards 
ano Permit Conditions 

Where a ?Olw is not required to develop a POI~ pret~eatnent program, 
tne State will be required to ensure that industrial users of that 
?On.I subject to pretreatment standards comply ~ith those s'tandards. 
!n order to do so, the State must develop ··procedures which include 
the fo 11 owing: 

o Where St.ate la~ provides adequate authority, the State should 
. have the ·tecrrnical. ability to review the tech,nology which the. 

industry proposes to instal 1 in order ·to·· mee't·, Sta'te' or Federally 
imposed pretreatment standards. 

o Once the comp1iance date for a pretreatment standard has passed, 
tne State must have p~oceaures to receive and analyze the ~eport 
suomi t-:ed by the . industry, in comp1 i ance w.i th the requirements 
of 403.12(d), indicating· whether or not the inaustry nas complied 
wit.ii app1.icable. effluent limitatiOf1S,. · · 
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o .The Sta::.e must develop the administrative and technical ability 
to receive and analyze the periodi.c reports submitted by industrial 
users indicating continued compliance with pretreatment standards 
( see 403. 12 ( e}). 

o The State must ensure that it has adequate resources and technical 
expertise to determine, independent of reports submitted by 
the industrial user, that the user is in compliance with applicable 
pretreatment standards. ·For examp1e, the State should have 
procedures for scheduling periodic checks on industrial users 
to spot-chee~ compliance, sampling the eff1uent at the industrial 
sources and analyzing this eff1 uent to ensure compliance.with 
applicable limitations. 

Where a POTw pretreat:nent program has been developed and ~e POTW 
has been granted a renoval allowance for certain pollutants, the 
Stat.e ~ust have procedures to: 

o receive and analyze periodic ~ports from the POTW indicating 
continued removal at the rate al 1 o.-ed by the POTW' s penni t. and 
continued compliance with sludge requirements; 

o sample and analyze the inf1uent to and effluent fran the POrw to 
aet.ermine, independent of reports submitted by the POTW, that the 
POT~ is maintaining t.iie approved level of remov a 1 and is in 
comp1 iance with a11 app1icabie sludge requirements. 

It is recognized that the sampling and analytical requirements 
explained in this section may impose a sub·s'tantial resource burden 
on t:.e State. While it is preferred that the State de'f21op i•.s owr: 
technical expertise, an acceptable alternative would be for the 
State to contract with private consultants, universities or other 
groups with sufficient technical expertise to carry out the sampling 
and anal yti ca 1 requirements described· in· this secti·on. · · 
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~Incorporation of Pretreatment Proqram Development compliance Schedules 
into POTW NPDES Permits", dated January 28., ·1980. 

. ' 

\[012-
, -



)tJ4- . 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
·WASHINGTON. D.C. 20460 

"t f; ~ :j y /c .ClPQ \,t ~. '~ .:...: ..... 7 }-J 

OFFICE o; E:!iFORCEMEh'T 

~~=:~OR.l!...NDUM n ..,. g 0 .,. 3 

TO: Regional Enforcement Division Directors 
Regional Permits Branch Chiefs 

FROM: Acting Deputy Assistant Administrator 
for Water Enforcement (EN-335) 

SUBJECT: Incorporation of Pretreatment Program Development 
Compliance Schedules Into POTW NPDES Permits 

·The General Pretrea~ment Regulation (40 CFR Part 403) 
requires ·::hat certain publicly owned treatment works (POTWs) _ 
cevelop programs to ensure compliance with pretreatment discharge 
standarcs by nondomestic sources discharging into the POTW. A 
necessary first step in developing these programs is the insertion 
of a compliance schedule for program development in the POTW's 
N?~ES permit. The purpose of this memorandum is to re-emphasize 

·. t~e importance of incorporating pretreatment com?liance schedules 
into all appropriate permits at the earliest possible time. 

S.t.CRGROUND 

It is the intention of the Clean Water Act and the National 
Pretreatment Strategy that the primary responsibility for enfor
cing pret:-eatment stc:.ndards be delegated to local POTWs. This is 
to be atcornplished by EPA and NPDES States overseeing the develop
::-:e:it of POT"w pretreatment programs meeting the .require!nents of 
~he General Pretreatment Regulation. Section 403.B(d) of that 
regulation requires that, 

If the POTW* does not have an approvea Pretreatment Program 
at the ti::ie the POTWs' existing Permit is reiss·uea or 
modified, the reissued or modified Permit will contain the 
shortest reasonable compliance schedule, not to exceed three 
years or July l, 1983, whichever is sooner, for the develop
me~t of the legal authority, proceoures and funding required 
by paragraph ( f) of this section. h"here the POTW is located 
in an N?OES State currently without authority to require a 
POTW Pretreatment Program, the Permit shall incorporate a 
moci!ication or termination clause as provided for in 
sectio~ ~03.lO(d) and the compliance schedule shall be 
incorporated when the Per~it is moci:ied or reissuec pursua~~ 
to such clause. 

As cefinec ~Y section ~03.8(a) 
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The insertion of these compliance schedules is a critical element 
in launching the.development of many POTW pretreatment programs. 
ComDliance scheduies also serve as a means for EPA and NPDES 
States to track program development. 

· Those POTWs required to develop a pretreatment program 
have been identified by States and Regional offices. Preliminary 
information on these POTWs was forwarded to Headquarters at the 
start of 1979. Since that time, the Regions and ·States should. 
have developed a firmer list of exactly which POTWs will need 
pretreatment programs. For those POTWs so identified, the 
task of incorporating compliance s~hed~les should be well underway. 

CURRENT STATOS AND NECESSARY ACTIONS 

Despite the importance of compliance schedules to program 
development and the need·for their swift incorporation if 
regulatory deadlines are ·to be met, there have been indi~ations 
that schedules have not been inserted in all appropriate permits. · 
While some Regions and States have moved forward strongly in this 
area, others have not. If the pretreatment program i~ to be 
successful and the· momentum for 1ocal. p.rogram. dev~lopm~nt .tha.~ 
has been generated is to be maintained, i~ is essential· that this 

· activity is given appropriate priority • 
• 

In order to meet both the July 1, 1983 program approval 
deadli~e and allow POTWs adequate time for program development, 
compliance schedules should be established as soon as possible. 
By inserting schedules in permits". as the·y ·expire. or. are ·modified, 
the disruption and waste of resources created by reopening 
permits solely to incorporate pr~treatment compliance s~h~dulus 
will be avoided. Although it is desirable to avoid opening 
permits just to insert pretreatl"!'len~ .sch~9ule.s, ·.this step may 
become necessary as the 1983 deadline ap~roaches. · As ·fir~t round 
permits expire in FY 80, the insertion of compliance schedules 
will be a priority activity in this fiscal year. Less than 
complete attention to this activity will create a backlog wi~h 
f~tentially cisastrous program consequences . 

. . . I understand that the timely insert~·on of compliance 
sc~edule$ has been made more difficult by.the delay in· approval 
of State ptetie~tment proir~ms. · Howev~t~ ·in many .cases,. this . 
delay need not affect the development of POTW compliance schedules. 
The General Pretreatment Regulation and the National Pretreatment 
Strategy make it clear that those States which currently have the 
authority to reissue, mocify or reopen POT"'w pern,its to incorporate 
pretreatment requirements should exercise that authority anc put 
compliance scheaules into expiring per.nits or those being ~ocif ied 
J! "-\.. Th. ' 1 - b .. h ... h .. \.. . . . .;.Or some 01....,er reason. .is sr;ou_c e .... e case wi... ...~1e r..aJor1~y 1 
of NPD~S States. Those few States which at this time lack the 
necessary authority to incorporate compliance schedules 
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should continue to put modification clauses in permits. These 
modification clauses should require that such permits be promptly 
reissued or rnodif ied after State pretreatment program approval to 
incorporate an approved POT'w program or a compliance schedule for 
the development of a pretreatment program. To alleviate future 
delays, all States should move quickly to receive State program 
approval. 

The incorporation of compliance schedules into permits 
should not be a major resource burden on either Regional off ices 
or States. Individual schedules should not vary a great deal · . 
from the model provided in guidance material. A moqel compliance 
·schedule accompanied by a detailed explanation of how to develop 
such a schedule was included in the November 29, 1978 memorandum 
from the Deputy Assistant Administrator for Water Enforcement and 
the Deputy Assistant Administrator for Water Programs Operations 
which is attached for your assistance. .This information was 
expanded upon in the Pretreatment Guidance Document for NPDES _ 
States that was distributed in February, 1979. Additional copies 
of this Docul'!).ent are .ava.ilabl.e fr.om He~dquarters Permits Div is ion. 
If these models are followed, 'it should require a rnin1mal· amount 
of resources to carry out this critical function. The investment 
of re~ources in this effort now will yield a long term resource 
saving for EPA and States. Pretreatment programs developed as a 
result of these compliance schecules will shift most program 
responsibilities to POT'ws. 

CONCLUSION 

To allow us tn evaluate the progress ot this program, 
anc to help us plan where we can best utilize our contract 
collars, we ask ·that you proviae· us with the. following information 
on compliance scheaule activities: 

o Your current count of the number of POTws or POTw 
Authorities which are required to develop pretreat
ment programs. 

o Of those POT'ws or POTiv Authorities required to develop 
. programs, how ·many .have .pretrea.tm.e·nt·: compliance schedules? 

How many have modification clauses? 

o How Iiiany POT"v~s or PO!W Authorities, required to develop 
pretreatment programs, do not yet have either a compliance 
schedule or a modif icaticn clause? 

o Eo··• co you plan to deal ·.dth those ::o:r;·:s or ?OTi,~ 
Authorities with neither a compliance schedule nor a 
:-:-. :: d i f i c at i c n c 1 a ~ s e , i :-i a :7. a n n e r th a t · .. .- i l l a 11 c ·..; th e ::i 
sufficient time to develop a progra~ prior to the July 
l, 19S3 deadline? 
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:c= p~r?Oses of answering the first three questions, ~e have 
a~tacjed a form that can be filled in for each State in your 
Re~icn. Eecause of the need to finalize our contra~t planning 
~recess, ~e need this information as soon~as possible and would 
like to have it within four weeks of your receipt of this memorandum. 
?lease send the completed forms to Michael Kerner, Permits 
Division, {EN~336), US EPA, 401 M Street SW, Washington, D.C. 
20460. If you· have any questions on this or any other aspect of 
the National Pretreatment Program you can call Michael Kerner at 
(202) 755-0750 (·fTS). 

By diligently pursuing this· compliance .schedule activity, 
""e should be able to prevent any furthe·r program slippage and 
encourage the rapid and successful development of this important 
pollution control program. 

~-~~~ 
Leonard A. Miller 

· J:. t t-achrnents . . . ... ·:· ·, . : . . . 

.... 
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"Statutory Deadlines for Compliance· by Publicly owned Treatment Works Under 
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MEMORANDUM 

UNITED STATES ENVIRONMENTAL PROTECTION AGEN 
WASHINGTON, DC Z04150 

4 MAR 1983 

SUBJECT: Statutory Deadll'nes for Compliance by Publicly 
Owned Treatment Works under the Clean Water Act 

FROM: Robert M. Perry ~~. c:;::='~-
Associate Administrator ~ 

• .. and General Counsel 

TO: Frederic A. Eidsness, Jr. 
Assistant Administrator for Water 

ISSUE 

Section 21 of the Municipal Wastewater Treatment Construction 
Grant Amendments of 1981, amended §30l(i) of the Clean Water Ac~ 
by substituting "July 1, 1988," for "~uly 1, 1983." What·effect,. 

· · ... i·f,. any, does: th is. amendment. have. 'on ... ,the s·ta·tufory>complia.nc·e·· ·dead•. 
lines for publicly owned treatment works contained in §30l(b)(l)(B) 
and §30l(b)(l)(C), and on the authority of EPA and States to 
establish compliance schedules by the exercise of enforcement 
discretion? · 

ANSWER· . . . . .· . 

Section 21 of the 1981 Amendments does not amend the July 1, 
1977, compliance deadlines for POTWs contained in §30l(b)(l)(B) 
and. §30l(b)(l)(C). However, under §301(~). a~ ame~ded, EPA and .. 
St~t~s·~i~~ a~~~o~ed:NPti~~ ~r6~~ams ~ai-~x~~ri~ this de~dline t~: 

· NPDES ·permits up to, but not beyond, July 1, 1988, for POTWs which 
satisfy the criteria in §30l(i) and implementing regulations. 
Although permits for POT~s which do not qualify for §30l(i) exten
sions must require immediate compliance, EPA and Stdtes may use 
their enforcement discretion to establish ccm.pliance schedules in 
the context of enforcement actions, such as administrative orders. 
and judicial dectees. · . . . 

DISCUSSION .. 

In 1972, Congress established July 1, l977, as a statutory 
deadline by which publicly owned treatment works (POTWs) were 
required to comply with effluent limitations based on secondary 
treatment (§30l(b)(l)(B)) and any more stringent limit~tions, 
including those necessary to meet water quality standards (§301(~) 
(l)(C)). Numerous administrative and judicial decisions held that 
the Agency lacked authority to extend the date for compliance in 
NPDES permits beyond the statutory deadline. 



schedule did .not extend beyond the statutory deadline, there 
would probably not be a need to resort to an enforcement action.) 
The quotation from the State Water Control Board case cited above .. 
supports this position. Moreover, the recent Supreme Court ·· 
decision in Weinberger v. Romero-Barcello, 50 L.w. 4434 (April. 27, 
1982) provides strong conf irrnation of this view. . . ·., 

It is important to emphasize the limited purpose and effect 
of an administrative order, or a judicial decree, that establishes. 
a compliance schedule extending beyond a statutory deadline. 
Such an order or decree does not "extend the deadline,• in a legal 
sense, for neither the Agency nor the judiciary has authority to 
amend or disregard a statute.2 Rather, such orders and decrees are 
a means of enforcing the statute, and achieving compliance. 
Neither administrative orders nor judicial d~crees. "allow• or 
"permit" continued violations of the law, but rather 'require. 
compliance with it, as expeditiously as possible. · 

In summary, the 1977 deadlines in §§30l(b)(l)(B) and 
30l(b)(l)(C) remain in effect for any POTW which does not qualify 
for an extension under §30l(i). However, both judicial 
interpretation and Congressional acquiesence support EPA's view 
that the Agency may, and should, use enforcement discretion in a· 
responsible manner to establish expeditious ·but realistic compli
ance schedules for POTWs. Use of judicial enforcement and 
§309(a)(5)(A) orders for this purpose, in appropriate cases, are 
responsible methods by which to exercise that discretion. 

2 Therefore, courts have held that issuance of an administrative 
order - even if the discharger complies with it - does not absolve 
the discharger from liability for the violation, or preclude the 
Agency from commencing a judicial enforcement action based on the 
same violation. United States v. Earth Sciences, Inc., 599 F. 2d 
368 (10th Cir. 1979). United States v. Outboard Marine Corp., .12 
ERC 1346 (N.D. Ill. 1978). United States v. Detrex Chemical Indus
tries, Inc., 393 F. Supp 735 (N.D. Ohio 1975) Nor does issuance 
of an administrative.order preclude citizens' suits against the 
discharger under §505 of the Act. 
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Bethlehem St~el Corp. v. Train, 544 F.2d 657 (3d Cir. 1976): 
United States Steel Corp. v. Train, 556 F.2d 822 (7th Cir. 1977)r 
Republic Steel Corp. v. Castle, 581 F.2d 1228 (6th Cir. 1978). 

With respect to POTWs in particular, the Fourth Circuit held 
th~t EPA lacked authority to extend the 1977 deadline in an NPDES 
permit issued to a POTW, notwithstanding that the Federal Govern
ment had illegally impounded Federal construction grant mon~y. 
State Water Control Board v. Train, 559 F.2d 921 (4th Cir. 1977). 
However, the court also noted that the Agency had discretion in 
enforcing the deadline, and that it expected the Agency to exercise 
its.discretion in a responsible manner: .. 

Our holding in this case does not mean that, absent 
Congressional action, severe sanctions ~ill inevitably be 
imposed on municipalities who, despite good faith efforts, 
are economically or physically unable t~ ~omply with ·the 
1977 deadline. We fully expect that, in the exercise of 

. . . .. :.': ~ . .. 

its prosecutorial discretion, EPA will decline to bring 
enforcement proceedings against such municipalities. 
Furthermore, in cases where enforcement proceedings are 
brought, whether by EPA or by privpte citizens, the courts 
retain e.qultable discre-tion-·-tO· determine: ·whether ~n.d. t.o what· 
extent fines and injunctive sanctions s~ould.be imposed 

..... . . · ... 

for violations brought about by good faith inability to 
comply with the deadline. In exercising such discretion, 
EPA and the district courts should, of course, consider the 
extent to which a community's inability to comply results 
from municipal profliga~y •. 559 ,,.2d at 927~2a. · 

' . 

Realizing that many dischargers would fail to meet the 1977 
deadline d~spite good faith efforts, EPA formalized a system by 
which to establish ~ealistic compliance scpedules through ~he 

· exercise of. enfo·rcement discretion. Under this policy, EPA and· 
NPDES States issued "enfcircement ·compliance schedule lett~rs• 
(ECSLs) to POTWs and industrial dischargers which were unable to 
meet the July 1, 1977, deadline despite all good faith efforts. 
An ECSL contained: 1) an expeditious but realistic compliance 
schedule; 2) the discharger's commitment to abide by the schedule 
and acknowledgement that the schedule was achievable: and 3) the 
Agency's commitment not to take. further enforcement action· if the 
discharger complied with the schedule. 

The Clean Water Act Amendments of 1977 addressed the issue of 
noncompliance with the 1977 deadline in different ways for munici
pal dischargers and industrial dischargers. For direct industrial 
dischargers, Congress chose not to allow any extensions of the 1977 
deadline to be contained in NPDES permits. Rather, Congress 
directed the Agency to use its enforcement discretion in ·such 
cases, and authorized EPA to issue "extension orders• under the. 
authority of §309(a)(S)(B). Thus, for industrial dischargers, 
Congress clearly defined the terms upon which it authorized the 
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Agency to use -its enforcement authority to address noncompliance 
with the 1977 deadline. 

Congress took a different approach for POTWs. Section 301(1) 
(1) authorized EPA and NPDES States to extend, in NPDES permi~s~ 
th~ July 1, 1977, deadline up to July 1, 1983, for POTWs which met 
certain criteria. EPA was~able to establish compliance schedules 
for most POTWs in §30l(i) permits, and stopped issuing ECSLs •. As 
1983 approached, it became clear that many POTWs could not comply 
by July 1, 1983, and EPA again needed a device to establish 
realistic compliance schedules. Rather than resurrect the ECSL 
polic1, EPA decided to use its enforcement authority under S309(a) 
(S)(A). This subsection, added by the 1977 CWA·Amendments, 
authorizes EPA to issue administrative orders which "specify a time 
for compliance •.• ·not to exceed a time the Administrator deter
mines to be reasonable in the case of a violation of a final dead
line, taking into account the seriousness of the violation and any 
good faith efforts to comply with applicable requirements." The 
October 1979 National Municipal Policy and Strategy directed EPA 
Regions to issue §309(a)(5)(A) orders to POTWs, establishing 
compliance schedules which could exceed the 1977 deadline, for 
secondary treatment, but which were not to exceed the 1983 deadline 

, .. ·for -the more stri.ngent. "best pract.icabi..e .. was.~e ... :treatm.e.nt _technology .. 
over the life of the works" (."BPWTt") requir-ed by §301(b)(2)(B). 

In the 1981 CWA Amendments, Congress chose not to supercede 
the Agency's practice of using §309(a)(S)(A) orders as a means of 
establishing compliance schedules for POTWs through the use of 
enforcement discretion. However, Congress repealed,§30l(b)(2)(B), 
thereby eliminating the major reas6~ fo~ r~quiring that such -0rders 
not extend beyond July 1, 1983. ·Congress also amended §30l(i) by 
substituting "July 1, 1988" for "July 1, 1983," wherever the latter 
appeated, thus allowing NPDES permits for qualifying POTW's to 
contain compliance s_chedules ·up. to· July l,· 1988. · . . . . . . . ' . . . . . .· . 

. . 
However, Congress did not modify the 1977 statutory deadline 

contained in Section 30l(b). In fact, §21(a} of the 1981 amend
ments explicitly states that the Amendments are not intended to 
extend schedules of compliance then in effect, except where 
reductions in financial assistance or changed conditions affecting 
construction beyond the control of the operator made it impossible 
to compfete construction by July 1, 1983. 

There is even stronger support for the authority of the 
Agency (acting through the Department of Justice) and the district 
courts to establish compliance schedules in judgments entered in 
civil enforcement actions, includin~ compliance schedules that · 
extend beyond a statutory deadline. {Indeed, if the compliance 

I As you are aware, the Administrator has issued a policy on 
enforcement of the December 31, 1982 deadline for attainment of 
primary ambient standards under the Clean Air Act. This pol~cy 
assumes that equitable relief may be obtained in judicial enforce
ment proceedings. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, C.C. 20460 

OFFICE OF 
WATER 

· SEP 2 2 1003 

MEP-'ORANDUM 

SUBJECT: 

FROM: 

TO: 

Example Language for Modifying NPDES Permits 
for Pretreatment Program Approval 

Martha G. Prothro, Di rector · ~ 0 
Permits Division (EN-336) ~~ . 

Water Management Division Directors 

There are over 1700 POTWs that must develop local pretreatment 
programs. To date, over 100 POTW programs have been approved and 
many of the remaining POTWs have submitted or are very close to 
submitting a final program. Therefore, many programs will be 
approved in the next several months. 

After an industrial pretreatment program is approved, the 
POTW's discharge permit must be modified or reissued to incor
porate the program as an enforceable compon~nt as required in 40 
CFR §403.S(c). The modification of permits is authorized under 
40 CFR ~l22.62(a)(7) where reopener conditions have been used 
in the permits. In 40 CFR §122.44(j)(2), permits must include 
conditions such that, " ••• The local program shall be incor
porated into the permit as described in 40 CFR Part 403. The· 
progra~ shall require all indirect dischargers to the POTW to 
comply with the reporting requi·rements· of 40 CFR Part 403." 
Reporting requirements for the POTW that are inserted in the 
modified permit are covered under 40 CFR §122.48(c) which 
references §122.44. 

There have been several requests from Regional and State 
agency personnel for help witn appropriate.permit language. We 
have reviewed example language for modifying permits from several 
Regions and States (attached) and have developed example language 
ourselves. While there are a number of differences among the 
examples, you will notice that a common element among the examples 
is the requirement that the POTW submit an annual report on 
pretreatment activities. Such reports usually require information 
on the POTW pretreatment activities during the past year, a 
summary of its effectiveness and proposed program modifications. 
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The·reports summarize industrial user monitoring, compliance and 
enforcement activities conducted over the past year. Regardless 
of which example modification language your staff chooses to 
adopt or modify, we strongly recorrunend and advise you to include 
an annual reporting element in the modified permit. 

I request that you and your pretreatment staff review the 
attached draft permit modification materials and submit comments 
to Dr. Gallup of my staff by October 14. Please call me or Jim 
Gallup at FTS 755-0750 if you have any questions. 

Attachments 

cc: Pretreatment Coordinators 

: .. . .. ' .. : 
. . , ~. . .. 



STANDARDIZED LANGUAGE FOR MODIFYING 
NPDES PE~~ITS FOR PRETREATMENT PROGRAM APPROVAL 

The goals of the National Pretreatment Program are to improve 

?PPortunities to recycle and reclaim.wastewaters and sludges, to 

prevent pass through of pollutants into receiving waters, and to 

prevent interference with the operation of the publicly owned 

treatment works (PO'IWs) when hazardous or toxic industrial wastes 

are discharged into the sewage system. The.primary responsibility 

for developing pretreatment programs and for enforcing national 

pretreatment standards for industries rests with the local POTW 

authorities. EPA estimates that more than 1,700 POTW Authorities 

must develop programs which will protect over 2,000 permitted 

municipal tre~tment ~adilitie~~ ~ 
.... ·'·.· 

EPA and State regulatory agencies participate in the 

pretreatment program by overseeing the development, implementa-. . . . . . 
: ... · .. 

ti6~~ and continued ~ffec~iveness.of. focal. pretreatment programs. 

In non-NPDES States, EPA issues or modifies permits and retains 

.. · :aut.hC?·r.i ti :·i:·o·r: ·.f~:e · t>retre·abn~rit'··Pi.o9~~~·;_: ·:·~1-t·h~-~~h .: th~-·-·states may . · 

participate in some activities. In NPDES States without pretreat-

ment authority, EPA reviews and approves POTW submissions, but 

the State is responsible. for permit mod if ic_at_ion and permit 

·compliance. In these cases, it is important for.EPA t~ develop. 
' . . . . . . . . . . . 

an agreement with the State to ensure that permits are modified 

to reflect pretreatment program approval. Program approval and 

permit modifications are equally important in NPDES States with 

Pretreatment authority. EPA can obtain some consistency and ease 

the States' workload by providing standard permit modification 

language to them. 
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POTWs have been notified by EPA and State agencies of the 

requirement to develop a local program. Program development 

.compliance schedules have been inserted into the POTWs' NPDES, or 

State-issued permits, making development and submission of local 

pretreatment programs an integral and enforceable component of 

the permits. Compliance schedules usually require POTWs to 

develop and document the authorities, information, and procedures 

necessary to implement the General Pretreatment Regulations. 

Municipalities develop the local program with technical and 

financial assistance from EPA and the States. 

Generally, a POTW prepares a plan de.scr~bi.pg how it w.ill 
. ·. ... . . . . •. ··.• . . . . . 

implement the pretreatment program in its service area and submits 

the plan to the EPA or the delegated State regulatory agency for 

review and approval. EPA or the delegated State must then review 

the submission to ensure that: 

o All necessary legal authorities are in place. 
. . : . . . 

o The ---tech·ni.c·al ··i~f<;>rmatiori presented· a·emonstrate·s ·tne 
POTW's understanding of the industrial community that 
will be controlled (type, size, pollutants, necessary 
pollutants limits, problems to be addressed, etc.). 

o Administrative, technical and legal procedures for 
implementing _the program are consistent with the complexity: 
of the industrial commun"i ty serv·ed .- · '· · · · · · · : 

o. The ·estimated. cost of implement.ing the progr~m ( includ·i~g 
manpower and equipment), based on the procedures established, 
is reasonable and revenue sources are available to ensure 
continued, adequate funding. 

o The objectives and requirements of the General Pretreatment 
Regulations are fulfilled by the planned program. 
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It should be reiterated that the POTW's submission at this 

point represents only a plan for operating a program to comply 

·~ith the regulatory requirements. To date, more than 100 POTW 

pretreatment programs have been approved nationwide. Most of the 

remaining POTWs have already submitted portions of their programs 

for interim comment or review. Accordingly, a large number of 

programs should soon be ready for approval without substantial 

additional effort. 

After approval, the POTW begins-implementing the pretreatment 

program plan sµbject to oversight by EPA or the State regulatory 

_ageJ'.lcy. At tl)is time, .the Approval Authority tur.ns from 

considering program development problems to considering 
• 

implementation, verification and complianc~ issues, such as: 

o Documentation of POTWs' Compliance with ·Appro.ved Programs. 

For the individual case this means that each POTW must 
demonstrate, through reporting requirements, that th~ 
elements o( its pretreatmeni.progr~~ are .a~~~~ll~ being 
·~arried ou£.·· Iri the general c•~e,· ~he Ap~r6val Authority 
will have to plan oversight and surveillance activities 
that regularly cover all POTWs within its jurisdiction. 

o Documentation of the Effectiveness of POTW Programs. 

A POTW complying with provisi~ns .of its· approved pretreatment 
· pfogram may still not be adequately protecting site-specific 
receiving water quality and sludge.disposal options, · 
especially as new requirements are developed. Appropriate 
measures must be developed to ensure that local ·environmental 
goals are being met by the POTW and that improvements can 
be evaluated. 
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In addition to considering these issues, Section 403.S(c) of 

the General Pretreatment Regulations specifies that the NPDES 

~ermit must be modified or reissued to incorporate the conditions 

of the approved program as an enforceable component. The language 

placed in the permit must take into account the issues mentioned 

above and must ensure that: 

'· .. : ... ·' . . . ·. 

o The general requirements of the National Pretreatment 
Program and the specific requirements of the .loc•l program 
will be implemented in a manner that achieves the objec
tives of preventing pass through, interference and sludge 
contamination. 

o The Approval Authority will be able to bring about POTW 
compliance with the responsibilities established in the 
regulations and the approved local progra~ submission. 

o · The · PoTW· ·understands: 'i''t's ·~·oi:>i i~'~t.ions · ·~·1i'cf: .. t·h~··.-~·tarid~~d~:···:·::. 
and benchmarks against which its performance will be 
judged. 

Permit modification, then, is a very important part of the 

·overall process of implementing the National Pretreatment Program. 

Because there are so many important issues to be addressed in 

local programs, and be.cause so many agencies will 'be responsibl.e 
. . . . ~ : ,• . 

""":for permit modificat'ion ·,and .. oversig'}:'1t a'cti~it.ie"s, we have 

developed the attached model permit language that can be adapted 

to most POTWs across the country. The attachment includes standard 

permit modification language (adapted from actual .permit ·1a!nguage 

from Regions and _·states) that can be used to incorporate 

into the permit a POTW's approved pretreatment program and other 

conditions and requirements with which the POTW must comply. 
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This package also includes examples of special condition 

clauses. In certain circumstances, additional substantive or 

notification permit requirements may be appropriate for a partic

ular POTW. Some examples of situations that might indicate the 

need for special pretreatment permit conditions are listed below. 

o Where the industrial flow represents a very large 
percentage of the total flow of the POTW. 

o Where only one or two major industrial user($) discharge 
to the POTW. 

o Where industrial users have the potential to discharge 
highly toxic, hazardous, or unusual wastes. 

o Where there are a large number or variety or industrial 
users.· 

·· .· .. · o .. where .. ·a .-poTW has .. ~-.h'istory'··o£ '-NPt)!'s'·perm'i:t ... ~io.iatlons.~" .. 
. . 

o Where the receiving waters have unusual water quality 
needs because cf sensitive species or intolerance to high 
or varying pollutants loads. 

o Where a POTW's wastewater.or. sludge. is reused on agricul
tural or recreational land or where treated sludge is 
sold commercially. 

o .Where a POTW receives. ·wastes from .sept.age .tiauler:s.,.·J~r 
.'othe·r waste· haulers· that"· ~oui:a ·:.be· :handfing .haz'.ardous· ·. · 
wastes· that have a potential for adverse impacts on the 
treatment plant. 

o Where the POTW service area is large or made up of 
numerous political jurisdictions requiring cooperation 
and coordination between several local agencies. 

For these more difficult situations, we have developed.five special 

conditions as part of the following standard permit language. 

These may be useful when tailored to a POTW with special problems 

or circumstances that cannot be covered by the more general, 

standardized language. 



SUGGESTED PRETREATMENT LANGUAGE 
FOR NPDES PERMITS 

The following language should be inserted into the "Other 

Requirements" section of the POTW's NPDES permit after the local 

pretreatment program is approved • 

... l. The permi ttee .is :responsible: .for enf.orcing 'any: ·National··: .. ·:··: 

Pretreatment Standards [40 CFR 403.S] (e.g., prohibited 

discharges, Categorical Standards, locally developed effluent 

limits) in accordance with Section 307(b) and (c) of the Act. 

The permittee shall establish and enforce specific limits to 

implement ."the prov is i.ons :;9f ... 40 .. CFR .. 403 .• 5 (a )'.;and ··:tbJ· :as·,,··. ·. · · · · 

required by 40 CFR 403.S(c). These locally established 

effluent limitations shall be defined as National Pretreat-

ment Standards. 

2. The permittee shall implement the Industrial Pretreatment 

Program in acc6rdanc~·~ith th~··1~ga1·a~th6rities~ ·p6li~ies~ ·· · 
. : . . : . . . .. . . . . .· . . . 

procedures, and financial provisions described in the permit-

tee's Pretreatment Program submission (and related documents) 

entitled, and 

dated, .. ' .......... ; .. and .the. Generai Pre.treatment. Regulations 
. . . . ..... • 

(40 CFR 403). The perrnittee shall also maintain adequate 

funding levels to accomplish the objectives of the pretreatment 

program. 
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3. The permittee shall provide the EPA or State with an annual 

report that briefly describes the permittee's program activi-

ties over the previous twelve months. The permittee must 

also report on the pretreatment program activities of all 

participating agencies [name them], if more than one juris-

diction is involved in the local program. This report shall 
.. • -·. ·{·: :; ...•.•. t. •, ... .' ...• · ... · •:.· ,• ..... ~ ·~ .· .•.'o:,, M••,."o•o•'-"-:···· !.'.,', ' .. -:· ••.••• '••,';:.· ,. 0 00' :.:.:.~. 0;,•''' •''•'' ,: • ;•, .',•',··-. ·:: ~ o 

be submitted no later· than.·: · ~· ·of each year and 
~~~~~~~~ 

shall include: 

( a ) An updated list of the permittee's industrial users, 
or a list of deletions and additions keyed to a 
previously submitted list. A summary of the number of 
industrial user permits (or equivalent) issued this past 
year and the total (cumulative) issued; 

·~ '·".: •I.:· : ~,· .... • • :: .. '·· ·' • ... ', .· ·• :: •: ·-... :,.,,,,•:.'".!:,',}:. ·:•.': .: !··; ,-··.l·'.',,•.'' .< ~~·:~, •.:::. -.... · ... _., ',• ::. ,• ,, 

(b) A summary of the complia~ce/enforcem~nt activ.ities during 
the past year including total number of enforcement action• 
any discharge restrictions or denials against industrial 
users and the amount of any penalties collected. In 
addition the summary shall contain the number & percent 

( c) 

( d) 

of industrial users in compliance with: 
(1) Baseline Monitoring· Report"requirements: 

· (2) Categorical Standards; or 
(3) Local limits 

.... , .. . .... 
'A su~ary. of ".the ·moni·t·oring'.activitfes;"·cohd\.i'c·ted· during· the 
past year to gather data about the industrial users, including 
inspections to verify baseline monitoring reports; 

A narrative description of program activities during the past 
year including a general summary of the effectiveness of 
the program in controlling i~dustrial waste. A descrip
tion· and explanation of all proposed substantive changes 
to the permittee's.pretr~atm~nt. program. Substantive 
changes include, but are not limited to, any major 
modification in the program's administrative structure 
or legal authority, a significant alteration of the scope 
of the monitoring program, or a change in the level 
of funding for the program, a major change in the staffing 
or equipment used to administer the program, change in · 
the sewer use ordinance, reg~lations, or rules, a proposed, 
change or addition to locally established effluent 
limits (pursuant to 40 CFR 403~5(c))~ 
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{e) A summary of analytical results from flow proportioned, 
composite sampling for [list priority pollutants] at the 
POTW influent, effluent, and sludge for the same [number 

. of days] period and bioassay data for (list pollutants) 
for a (number of days) period; and 

4 • 

( f) 

{g ) 

For Baseline Monitoring Reports (where applicable), a 
summary of the industrial users notified during the past 
year, the total cumulative notifications, the number of 
reports re.ce.i ved/appt'.oved. dur.ir:ig ..... the year .. and- .·total , . · ...... . 
cumulafive.· · · · · ·· 

If EPA {or State) does not object to any proposed 
modifications described in the annual report within 90 
days, the changes shall be considered approved. 

The EPA (or State) has the right to inspect or copy records or 

·to ·1nitla'te ... ~niorc~~e··~~:·a«:t::fc;·~~ :.~:~~i .. ~~'t:· ·:·an· i~au .. s·t~i~i · ~·s~r"-~r 
the permittee as provided in Sections 308 and 309 of the Act. 

S. EPA (or State} retains the right to require the POTW to 

institute changes to its local pretreatment program: 

(a) If the program is not implemented in a way that satisfie~ 
the requirements of 40.CFR 403: . 

. . ·: . .. ' .... 

(b) If problems such as interference, pass through, or sludge 
contamination de~elop or continue: 

(c) If other Federal, State, or local requirements (e.g., 
water quality standards) change. 

Special Condi tl.ons (Case-by-Case) .. · .... ·.· .. 

The following types ·of ·requirements should be inserted into 

a POTW's NPDES permit when special circumstances, such as 

continuing noncompliance or significant or unusual industrial 

discharges, which could cause interference, pass through, or 

sludge contamination, are encountered. 



,,.._ __ ._.... .....,_~ ....... ·--....---~-----.-···---· .. _ _._.._,.. ___ ... -1·--···_,,,.·~·-----·· .· ·- .. 

- 4 -

1. The permittee shall notify EPA (or State) 60 days prior to 

j .... 

2. 

any major proposed change in sludge disposal method. EPA (or 

State) may require additional pretreatment measures or controls 

to prevent or abate an interference incident relating to 

sludge use or disposal. 
• • '' ' :· • ' ', • : • •' • '•. ' I 

. · .·, ...... ·· .. -'.:•, .. : ... · .... ·: ........ ·.'.·.···. · .. J~ ......... ~.· ... ;:::.:· .. : .. :.~: . ... :~ .. ~:;.-.\ ........ /······- .· .. : .. ·. · .. :·· ' ... , . 
. . . 

The permittee shall establish and enforce regulations to 

control the introduction of septage waste from commercial 

septage haulers into the POTW. These local regulations shall 

be subject to approval by EPA (or State). 

users for the pollutants of concern on a [frequency, e.g., 

monthly, quarterly] basis and forward a copy of the results 

to EPA (or State). 

List Industrial Users 
· ... 

a •. 
b. 
c. 

List Pollutants of Concern 

·i. 
ii. 

iii. 

...... 

4. The permittee shall sample and analyze its influent, effluent, 

and sludge for [list toxic pollutants]· on a [fregu·ency] basis 

and forward a copy of the results ·t·o· EPA. (or State). 

5. The permittee shall monitor the receiving waters for [list 

toxic pollutants] on a [frequency} at [describe monitoring 

site location] and forward a copy of the results to EPA 

(or State). 
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Imolementation of G-J Town Pretreatment Program 

After the POTW pretreatment program meets all requirements under 
§403.9(b) and is approved by the Approval Authority, the G-J town 
Joint Sewer Board's NPDES permits must be modified to include 
p~rmit conditions for Industrial pretreatment program implemen
tation. 

A set of the special permit requirements has been drafted as follows: 

a. The permittee has been delegated primary responsibility 
for enforcing against discharges prohibited by 40 CFR 

.. :· .. -403-.56.· and ... applying . and. :.enforctng·.--.any, . .-~a-tional.:.·.Pretreat-· 
ment Standards established ·by.the United St•tes Environ
mental Protection Agency in accordance with·section 
307(b) and (c) of the Act. 

b. The perrnittee shall implement the G-J town Industrial 
Pretreatment Program in accordance with the legal 
authoritie~, policies, and procedures described in the 
perrnittee's Pretreatment Program document entitled, 
"Industrial Pretreatment Program, G-J town" (Date to be 
insert·ed) • . .. ; -· .. , .,.- ··-: · :.' ... ··: ... i.. :.. ·; ·~·.: .: ,...:. · :· . . ~·' ~... . . · · .... · · ·._. ... :·.- '- "·" :-.. ·. .. > ... :. : ·-.: 

c. The perrnittee shall provide the State of Department of 
Environmental Conservation and EPA with a semi-annual 
report describing the permittee's pretreatmentprogram 
activities over the previous c~lendar months in accordance 
with 40 CFR 403 •. 12 .• 

d. Pretreatment standards (40 CFR 403.5) prohibit the 
introduction of the following pollutants into the waste 
treatmen~ system~ . .: . . . . . ~ . . . . .. . . . . ·. . .. 

o ·Pollutants which create-·~· "f1re or explo.sion hazard in 
the ·POTW, 

o Pollutants which will cause corrosive structural 
damage to the POTW, but in no case, discharge with a 
pH lower than 5.0~ 

o Solid ~r vi;c~~~ ~oiluta~ts in amounts w~ich will 
cause destructi6~ to the flow in sewers, or ·other 
interference with operation of the POTWs. 

o Any pollutant, including oxygen demanding pollutants 
(BOD5, etc.}, released in a discharge at such a volume 
or strength as to cause interference in the POTW, and~ 

o Heat in amounts which will inhibit biological activity 
in the POTW, but in no case, heat in such quantities 
that the influent to the sewage treatment works exceeds 
l04°F (40°C). 
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e. In addition to the general limitations expressed in 
paragraph d above, applicable National Categorical 
Pretreatment Standards must be met by all industrial 
users of the POTW. 

f. USEPA and the permit issuing authority (DEC) retains the 
right to take legal action against the industrial user 
and/or the permittee for those cases where a permit 
violation has occurred because of the failure of an 
industrial user to meet an applicable pretreatment 
standard. 

. .. .. ··~.1· ... ;., .. ; :'=".:·":•·\ ·.:: .·~ • ......... · : .. r ·.· ''···· ...... · · ,. ~! .. •• •·• •· •. ··:--;:. 1.r.-~-:.::·· .. ·" .-.. :.:· ...... ,~ ··. ·.'·:··.: 
... ·.. . . . 

··. ··~': 

. •,:. . · .. · "; .... , . 
. ... 



NATIONAL PRETREATMENT PROGRAM 
MEMORANOLM OF AGREEMENT 

BETWEEN THE 
CITY OF WESTMINSTER, COLORADO 

AND THE 
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, REGION VIII 

The United States Environmental Protection Agency, Region VIII (hereinafter, 
the "EPA") hereby approves the City of Westminster's (hereinafter, the "City") 

···fire treatment· Program· described i·n"the City'.s. November,.·l.5 , ... 19.84,.~.ubmi.~.t.~l ..... 
document entitled "Industrial Pretreatnent Program", as meeting the.requirements 
of Section 307(b) and (c) of the Clean Water Act (hereinafter, the "Act") and 
regulations promulgated thereunder. Further, to define the responsibilities for 
the establishment and enforcement of National Pretreatment Standards for 
existing and new sources under Section 307 (b) and (c) of the Act, the City and 
EPA hereby enter into the following agreement: 

·,. ... 
1. The City has primary responsibility for enforcing against discharges 

prohibited by 40 CFR 403.5, and applying and enforcing any National 
Pretreatnent."Standards .. estab·l is.tied. by .. the .Uni te.d States En vi ronmenta 1 
Protection Agency in accordance with Secticin"307(b}and.·Tc·'.)'of·the Act. 

2. The City sha11 implement the Industrial Pretreatment Program in 
accordance with the legal authorities, policies, and procedures 
described in the permittee's Pretreatnent Program doct.rnent entitled, 
11 Industri a1 Pretreatment Program 11

, November 1982. Such program commits 
the City to do the following: · · 

·a. Carry out inspection, surveillance, and monitoring procedures that 
will determine, independent of information supplied by the indus

. trial user, whether the. industri.a1 user. is in compliance with the 
pretreatnent· standards; · .. · .. · :_.. 

b. Require development, as necessary, of compliance schedules by each 
industrial user for the installation of control technologies to 
meet applicable pretreatment standards; 

c. Maintain and update, as necessary, records identifying the nature 
and character of industrial user inputs; · 

d. ·Obtain appropriate remedies for noncompliance by any industrial 
user with any pretreatment standard and/or requirement; .and, 

e. Maintain an adequate revenue structure for continued 
implementation of the pretreatment program. 

3. The City shall provide the United States Environmental Protection 
Agency and the State of Colorado with an annual report briefly 
describing the City's pretreatment program activities over the previous 
calendar year. Such report shall be submitted no later than ~arch 2Sth 
of each year and shall include: 
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a. An updated listing of the City's industrial users. 

b. A descriptive sumnary of the compliance activities including 
number of major enforcement actions, (i.e., administrative orders, 
penalties, civil actions, etc.). 

c. An assessment of the compliance status of the City's industrial 
users and the effectiveness of the City's pretrea~~ent program in 
meeting its needs and objectives. 

d •... ··A. des cri p.ti ori "of .. a if "iuh~ta~t.i've.:"c;t,:~~:g.~·~\n ~ci~---":~~: .... th·~· ·. ~~;~i·t·t~e ··~··. 
pretreatment program description referenced in paragraph 2. 
Substantive changes include, but are not limited to, any change in 
any ordinance, major modification in the program's administrative 
structure or operating agreement(s), a significant reduction in 
monitoring, or a change in the method of funding the program •. 

4. Pretreatnent standards. ( 40 CFR 403. 5) prohibit the introduction of the 
following pollutants into the waste treatment system from !.!ll source of 
nondomestic discharge: .. . . .......... " ... -. -,. -. ... - . _ :: ... ·· . .-..:: .... ·,, ·: " ........ · ... . 

a. 

b. 

c. 

d. ·. ..· . 

e. 

. . . . ,. . . .. ,, . ~ . : . . . . . : ·. - : . . '• . . .. . . . .. . . . . .. . 

Pollutants which create a fire or explosion hazard in the publicly 
owned treatment works ( POi\4); 

Pollutants which will cause corrosive str~ctura1 damage to the 
POTW, but in no case, discharges with a pH lower than 5.0; 

. . 

Solid or viscous pollutants in amounts which will cause 
destruction to the flow in sewers, or other interference with 
operation of the PO~~; 

. Af,y.. pollutant,-··.; nc l udi 'n9. o~y:gei{'_cier;,a~d· i·~g::: ~o-1., ~t·~~t~"·.: ( si)0.5.:~-. ·.'. ,: ..... '··: .. :. " 
etc.), released in a discharge at.such a volume or strength as to 
cause interference in the POT'.ol; and, 

Heat in amounts which wi11 inhibit biological actiYity in the 
POTW, but in no case, heat in such quantities that the influent to 
the sewage treatment works exceeds. l040F (40_0 C).-

·s. In addition to the general limitations expressed in paragraph 4. above, 
applicable National Categorical Pretreatment Standards must be met by 
all industrial users of the POTW. These standards are publish~d in the 
Federal Regulations at 40 CFR 405 et. seq. 

6. The Agreement contained herein shall be incorporated, as soon as possible, 
in the City's NPDES permit. Noncompliance with any of these requirements 
shall be subject to the same enforcement procedures as any permit violation. 



Nothing in this Agreement is intended to affect any Pretreatment requirement 
including any standards or prohibitions, established by state or local law as 
long as the state and local requirements are not less stringent than any set 
fo~Ji in the National Pretreatnent Program Standards, or other requirements or 
prohibitions established under the Act or regulations promulgated thereunder. 

Nothing in this Agreement shall be construed to ·limit the authority of the 
u. S. EPA to take action pursuant to Sections 204, 208, 301,304, 306, 307, 308, 
309, 311, 402, 404, 405, 501, or other Sections of the Clean Water Act of 1977 

· ( 33 use 1251 et gs). · · · · 
.. ; •. .;-.~<.;:.":::.:.: .. . :·:· -.: .. : . ....•••. ·.- . . . .. ,, ;-·.-:·-• ..... :· ..• · ......... :·.·:.'1, ··"·;· ·:· .,,_,·..-:~_» ... ,·:.·! ......... ,, .. -.:·::-.; ~·-·~: .. 7, ·-:·:.·~\--!'•,,-. ··· .. ···~· . 

·This Agreement will become effective upon the f1nal-" date of si_gnature. 

City of Westminster, Colorado U.S. Environmental Protection Agency 
Region VIII 

By__________________________ By ___________________________ __ 

Date 
•• .. • ... • •• • • • .l •' • • • , .... : : •• • : : ... .' ,.· ': -::~· .• 

-------------
State of Colorado Departnent ·of Health 

Water Quality Control Division 

By _____________________ ~ 

Date 
~. ... . : . ~ .. --------.-.-.--------.-.. ~-.--.~,.- .. :. . . ~- .. : ·.:;:.:.. -~- . ·. :. . -~ : ... __ .. ·.: .. , •. ·.. . . 

·: .. ·• . .. · .. ·.·. . ·: . . . ·:·· · ... .· .. : . 
...... · 
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EXA'1PLE 3 

ATTACHMENT 3 

DRAFT COPY 

SUBJECT TO REVISIOM 
OTHER REQUIREMENTS 

APPROVED PRETREATMENT PROGRAM CONDITIONS 

Under the authority of (Section 307(b) and (c) and 402(b)(B) of the Clean 

Water Act or applicable State law) and implementing regulations (40 CFR 
~ ••••.•. ·., .... ~ ...... ·-·~ .• -•. • .. :.·: •.• ··~''" •.• -.: ..... :'".l = ... ·:. ·- · .. :,:<:""':' .. ~.-..... : ·•• •.• ·: ··::···· ........ ~ ~ ,~ ....... -.-... '• •. f •. • 

Part 403), the pennittee's final pretreatment pr6gr·am .. ·ap'pli~·ation ·as ·submitted-· .. 

on----------- is hereby approved. The pennittee, hereinafter 

referred to as the "Control Authority", shall apply and enforce against. 

violations of categorical pretreatment standards promulgated under 

Section 307(b) and (c) of the Act and prohibitive discharge standards as set 
.. ·. ···· .... ··.~ .... ·:·~."- · ... ·. · .. ··. :-·.· ... · :. '• .. ; "" . .· ...... . 
forth in 40 CFR Part 403.5. The Control Au.thor1ty··sha11 ··1mplement the .condi-

tions of the Approved Pretreatment Program in the following order: 

A. APPROVED PRETREATMENT PROGRAM CONDITIONS 

:· ...... 

1. Apply and enforce. the legal authorities and procedures as approved on 
_ __,..,,..,...___,,-......--which sha11 include, but not be limited to, those 
specific local effluent limitations established pursuant to 40 CFR 
403.S(c} and enforceable- .onJndustrial usei;-s of the system for the . 

· paramet"ers 1 i sted ·in :Part· I I I;· Sect.io-n :·o of thi.s pnni.t ; n :accordance 
with the approved program p 1 an i ndust rial a 11 ocat icin s'chem~." .. · ·· · · 

2. Maintain and update, as necessary, records indentifying the nature, 
. character, and volume of pollutants contributed by industrial users 
to the.publicly owned treatment works (POTW). 

3. Enforce and obtain appropriate-remedies for non-compliance by any 
industrial user with any applicable pretreatment standard and require
ment as defined by Section 307{b) and (c) of the Act, Sectic;m 403.5, 
and any State or local requirement, whichever is more stringent. 

4. Issue (wastewater discharge permits, orders, contracts, agreements, 
etc.) to all affected industrial users in accordance with the approved 
pretreatment program procedures and require the development of 
compliance schedules, as necessary, by each industrial user for the 
installation of control technologies to meet applicable pretreatment 
standards and requirements as required by Section of 
Sewer Use Ordinance • 



.. 
... 

. s. 

b,i() 
J'~ ''1/;:'r 

~/'?, C9 
Carry out inspection, surveillance, and monitoring requirements <?!)>~ :;;(:), 
which will detennine, independent of information supplied by the 'l'c.r. /' 
industrial user, whether the industrial user is in compliance with ~~ 
the applicable pretreatment standards. r, 

2 

6. Comply with all confidentiality requirements set forth in 40 CFR Part 
403.14 as well as the procedures established in the approved pretreat- · 
ment program. 

7. Maintain and adjust, as necessary, revenue sources to ensure adequate 
equitable and continued pretreatment program implementatio.n costs. 

. .. ·. .. . . .. . 

B. REPORTING REQUIREMENTS 

The Control Authority shall prepare and submit to the (USEPA, Region V, 

Permits Section or the State) a report on the _______ th 

of and the th of ------------- -~~~~~~ --~~~~---

which·describes the pretreatment erogram·activftfes: for th.e ·(previous 

calendar year or 6-month period or more frequently as required by the 

Approval Authority). Such report(s) shall include: . . 

1. An updated listing of the Control Authoritj's industrial users which 
identifies additions and deletions of any industrial users from the 

19 industrial waste inventory. Reasons shall be 
provided for the aforementioned additions,,aod .removals•.: . · · ...... ·::· .. 

, . • . .·. . , , r • . .. • •, , . " •. ~- • . ,• , ' • •. : ;• • . . • ...... · . , , • • . 

2. A descriptfve.·summary.of the c~mpii~~ce.acti~ities init.iated, ong.oing 
and completed against industrial users which shall include the number of 
major enforcement actions (i.e. administrative orders, show cause hearings, 
penalties, civil actions, fines, etc.) for the reporting period. 

3. A description of all substantive changes proposed for the Control 
Authority's program as described in Part III, ·Section A of this pennit. 
All substantive changes must first be approved by (Agency Name) before 
formal adoption by the Control Authority. Hereinafter, substantive 
changes shall include, but not be limited to, any change in the enabling 
legal authority to administer and enforce pretreatment program conditions 
and requirements, major modification in the program's administrative 
procedures or operating agreements(s), a significant reduction in monitoring 
procedures, a significant change in the financial/revenue system, or a 
significant change in the local limitations for toxicants enforced and 
applied to all affected industrial users of the sewage treatment works. 

4. A listing of the industrial users who significantly violated applicable 
pretreatment standards and requirements, as defined by section 403.8(f)(2) 
(vii) of the General Pretreatment Regulations, for the reporting period. 



(1) 

3 

5. The sampling and analytical results for the specified parameters as 
contained in Part III, Section C of this pennit. 

6. (optional) The Control Authority shall submit to the (USEPA, Region v. 
Pennits Section and/or State) by December 31 of each year, the names and 
address of the tanneries receiving the sulfide waiver pursuant to the 
procedures and conditions established by 40 CFR 425.04(b) and (c). This 
report must identify any problems resulting from granting the sulfide 
waiver as well as any new tanneries tributary to the sewerage system for 
which the sulfide standards may apply or any tannery receiving the sulfide 
waiver which no longer is.applicable • 

. . · .... : . . .... · . . . · ..... · 

7. (optional) The Control Authority shall submtt to the (USEPA, Region V, 
Pennits Section or State Pennit Section) by December 31 of each year, the 
name and address of each industrial user that has received a revised 
discharge limit in accordance with Section 403.7 (Removal Allowance 
Authority). This report must comply with the signatory and certification 
requirements of Section 403.12 (l) and (rn). 

C. SAMPLING AND MONITORING REQUIREMENTS 
.. .. : : .. ·. •. ,· ··:· 

. . . . 
. ' . ~. '• . . .. . 

1. The Control Authority shall sample, analyze and monitor its influent, 

effluent and sludge in accordance with the techniques prescribed in 40 CFR 

Part 136 and amendments thereto, in accordance with the specified moni

toring frequency and schedule for the following parameters: 

Para~ters 
.. : .. ·.· .... . . · . .. . · .... , . 

Total Arsenic: (As)' 

Units Freguency . . Sa!!'4? 1 e Type . .- ..... (2.) Permi ttee 1 s 
. . . ... . . ~ . . . . . . . .. . . . . ' 

1. • _. . •. 

Total Cadmium (Cd ) 

Total Chromium (Cr,) 

Total Ch r<:>mi um (Cr) · 

Total Copper (Cu) · 

Total Cyanide (CN) 

Total Iron (Fe) 

Total Lead (Pb) 

Total Mercury (Hg) 

Total Nickel (Ni) 



( 1) Pararreters 

Tota 1 Pheno 1 s 

~iotal Silver (Ag) 

Total Zinc (Zn) 

Total Kjeldahl Nitrogen (TKN) 

Units 

4 

Frequency Sample Type .(2) Permittee ·s 

(1) Approval Authority should include other parameters as needed. 
(2) Note whether sampling apply ·to pennitte's· influent. effluent and sludge. 

D. SPECIAL CONDITIONS 

1. At no time shall the following daily influent values be exceeded by 

the Control Authority for the specified parameters: 

Parameters .... ,. · . 

Total Cyanide (Cn) 
Total Cadmium (Cd) 
Total Chromium (Cr, T) 
Total Copper {Cu) 
Total Iron (Fe) 
Total Lead (Pb.) 
Total Mercury (Hg) 
Total Nickel (Ni) 
Total Silver (Ag) 
Total line ,(.Zn)· 

".(Others) 

.. . Mg/:l' 

... .'·' ' .. '•. : 

· .. Pounds" I Day 

.· .· 
'. . .·· ... ·. . ... 

. ·. . .· : .. 

2. If the sampling data results from Part III, Section C of this permit meet 
the criteria of 40 CFR 403.S(c), then this permit will be modified to include 
influent values for these parameters • 

. 3. {optional) The Control Authority shall notify· (USEPA, Region V, Penni ts· 
Section or the State) 60 days ·prior to any major proposed change in existing 
sludge disposal practices. · 

4. (optional) The Control Authority shall monitor the following industrial 
users discharge for the specified parameters in accordance with the following 
frequency and schedule and submit the results to (Region V or the State) on 
the th of and the the of 



Li st Users 

a. 
b. 
c<; 
(Others} 

E. RETAINER 

Parameter 

5 

Units Frequency 

. . 

Sample 
Type 

The USEPA, Region V and the State retains the right to take legal action 

Notes 

against the industrial user and/or the Control Authority for those cases 
where a permit violation has occurred because of the failure of an industrial 
user's compliance with applicable pretreatment standards and requirements. 

... ; .. · .: . • ~ ·,: :. : •••• , .", , •• • :·· • .•. r • ·:.· ' • . :: . 

... · .. ~- . . - • ,4' ..... . ~. . . .. . . . ·~ .. · 
. . .. . . . 
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A. OTHER REQUIREMENTS 

l. Contributing Industries and Pretreatment Requirements 

a. The permittee shall opera~e an industrial pretreatment program in 
accordance with section 402(b)(8) of the Clean Water Act and the General 
Pretreatment Regula~ions (40 CFR Part 403). The program shall also be 
implemented in accordance with the approved POTW pretreatment program submitted 
by the permi ttee whf ch· f s hereby f ncorporated by reference.- .. · · · 

b. The permittee shall establish and enforce specif~c limits to 
imple~ent the provisions of 40 CFR §403.S(a) and (b), as required by 40 CFR 
§403.S(c). All specific pro.hibitions or limits developed under this requirement 
are deemed to be conditions of this permit. The specific prohibitions set out 
in 40 CFR §403.S(b) shall be enforced by the permittee unless modified under 
this provision. 

c. The permittee shall, prepare annually a list of Industrial Users 
which, ·durf ng .. the ·past twelve ·inon·ths,.,:have ·sf gnfficantly violate.d pretreatment 
requirements. This 1 fst is to be pub1i shed annually, in the 1 argest newspaper 
in the municipality, during the month of , with the first 
publication due • 

d. In addition, at least 14 days prior to publication, the following 
information fs to be submitted to the EPA and the State for each significantly 
violating Industrial User: 

1. Condition(s) violated and reason(s) for violations(s), 

i'~ .. :co~ihia'n~~ ac'tiOn ta"ke~: :bY' the' 'City, "~nd .··."· 

3. Current compliance status. 
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A. APPROVED INDUSTRIAL PRETREATMENT PROGRAM FOR PUBLICLY 
. OWNED TREATMENT WORKS (POTW) 

J. The terms arid conditions of the permittee's approved pretreatment 
program, approved by .. the Envir<>nmental Protection Division (E?D) 
on 1'.pril 8, 1983 . , (as provided for in 
Chapter 391-J-6-.0~\6oJ 01.t11e Ru1es anc Regulations ior Water 
Quality Control), shall be enforceab1e through this· permit. 

2. Based on the information regarding industrial inputs reported by the 
permittee pursuant to Part III paragraph 8(2), the permittee will be 
notified by EPD. of the .availability of industrial efiluent guidelines 
on which to calculate··auowable inputs of incompatible pollutants 
based on best practicable technology for each industry group. ·Co pi.es 
of guidelines will be provided as appropriate. Not Jater than 120 days 
following receipt of this information, the permittee shall submit to 
the EPD calculations reflecting alloW.~le in,pu~s. from ·eac~·-.major ·'=· ·,. . . , . 

···contributing ir\dustry. ·The permitte·e shall also require all such major· 
contributing ·industries to implement neces~ary pretreatment require
ments, providing EPD with notification of specific actions taken in 
this regard. At th~t time, the permit may be amended to reflec! the 
municipal !adli'ty's e!fluent limitations for incompatible pollutants. 

3. Starting on ~il 15, 1984 . · · · · ' the pe~mittee shall 
submit annually to .c:.r-0 a report to mciuce r~·e 1ollowing information: 

a. A nar:-ative summary of actions tak~n by the per.mittee to in~ur~- .· ... 
that al! major contributing industries.·comply, with the· requiremer\ts · 
of the approved pretreatment ·program. . · · 

b. A list of major contributing industries using the treatment works, 
divided into SIC categories, which have been issued permits, orders, 
contracts, or other enforceable documents, and a status. of compli
ance for each Industrial .User •.. - . 

c. The name and address of each Industrial User that has received a 
conditionally or provisionally revised discharge limit. 

4. The permittee to which reports are submitted by an Industrial User 
shall retain such reports for a minimum of 3 years and shall make 
such reports available for inspection and copying by the EPD. This 
period of retention sh:ill be extended during the course of any un
resolved litigation regarding the discharge of pollutants by the 
Industrial User or the operation of the approved pretreatment program 
or when requested by the Director. 
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80 INDUSTRIAL PRETREATMENT STANDARDS 

t. The permittee shall require all industrial dischargers into the permitted 
system to meet State and Federal Pretreatment Regulations promulgated 
in response to Section 307(b) of the Federal Act. Other information may 
be needed regarding new in~u.stri~l discharges and will be requested from 
the permittee""aft"er £Po ·has received notice of the new industri:al dis~"iarge. 

2. A major contributing industry is one that: (1) has a flow of .50,000 gallons 
or more per average work day; (2) has .a flow greater than .five percent of 
the ilow carried by the munkipal system receiving the waste; {3) has in 
its waste a toxic pollutant in toxic amounts as defined in standards issued 
U"'lder Section J07(a) of the Federal Act; .or (4) has significant impact, 
either singly or in combination with other contributing industries, on the 
treatment works·or the quality of its effluent, ~r interferes with disposal 
of its sewage sludge. · ·~. 

3. Any change in the definition of a major contributing industry as a result 
of promulgations in respcnse to.Section 307' .. of.-.the .. Federal'Act ·shair.. · · ·· ·· · 

· b ec:cm e a part of this permit. 

C.. REQU!RE.V\ENTS FOR EFFLUENT LIMIT A TIO NS ON POLLUTANTS ATTRIBUTABLE 
TO INDUSTRIAL USERS 

·.· .. : . 
1. 

. · . ~ . " . . . . ... : . 

. . • • • . ..•.... ~·: .. ·.,· .'. : .= .. :. ·•· .... : ·:. ~.... . . . . ·• . . . ; ~ . . .•. • .. 

Effluent limitations for the permit tee's disch~rge are listed in Part 1 oi 
this permit. Other pollutants at:ributable to ·inputs from major contributing 
industries using the municipal system may also be present in the permittee's 
d.ischarge •.. A.t. such, t~me. as suf~it;ient:information be~omes··available to ·est3b~ish .. 

· ·limitations for such pollutants;. this ·permit may be revised to specif}' eHJuen·t · 
limitations for any or all of such other pollutants in accordance with best practi
cable technology or water quality standards. Once .the specific nature of indus
trizi! contributions has been identified, data collection and reporting requirements 
may be levied for other parameters in addition to those specified in Part I of this 
permit. 

2. With regard to the effluent requirements listed in Part I of this permit, it may 
be necessary for the permittee to supplement the requirements of the State 
and Federal Pretreatment Regulations to ensure compliance by the permittee 
with all applicable ef!luent limitations. Such actions by the permittee may be 
necess3ry regarding some or all of the major contributing industries discharging 
to the municipal system. 
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UNITED STATES ENVIRciNMENTAI. PROTECTION AGENCY 
WASHINGTON. D.C. 20460 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

MAY 2 l98A 

Implementation of Pretreatment Standards 
While Litigation Continues 

James D. Gallup, Chi~f Q ,// J1 
NPDES Programs Branch ~~) 
Regional Pretreatment Coordinators 
Regions I - X 

OFFICE OF 
WATER 

Individual indirect dischargers have requested stays of 
certain categorical pretreatment standards. To date, none of 
these stays have been granted either by a U.S. Circuit Court 
or by the Agency. Until such time as a stay is granted, all 
promulgated categorical pretreatment standards and all reporting 
requirements under the General Pretreatment Regulations are in 
effect. 

I have attached a copy of memorandum from the Off ice of 
General Counsel to the Director,. Office of· Water:Enforcement and 
Permits which affirms this position. If you have any queptions, 
please contact me at (FTS~755-0750. 

Attachment 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

. ~--. 
,-.~·';\ 2 5 ,. \ 

MEMORANDUM 
OF'l"IC:E 01" 

GENEltAL. COUNSEL. 

SUBJECT: 

FROM: 

TO: 

Implementation of Pretreatment Standards 
While Litigation Continues 

Susan Lepow· , ,1..1-:""' 
Assistant General Counsel ':.!.'··' · 
Water Division (LE-132W) 

Rebecca Hanmer 
Director 

'. 

Office of Water Enforcement and Permits (EN-335) 

As 4 the attached letters indicate, at least one indirect 
discharger has refused to provide a baseline monitoring report 

.. on the grounds·. that the. underly.ing pretreatment standa-rd ·ls· 
the subject of litigation. That refusal, in the absence of a 
judicial or administrative stay of the regulations is not 
justified. 

We have responded to the specific inquiry we received, 
and have notified the Fourth Circuit of this. particular · 
matter. However, it is possible that· thl~ ~~oblem 1~ · ·· 
occurring in other cases as well. You may wish to provide 
guidance to the. States and Regions making clear that although 
there has been substantial litigation on the recently 
promulgated e·ff_luent limit·atiotis guidelines· and "standards, ··~l · · .. 
no judicial or administrative stay have been granted. · 

As is clear from the attachments, a motion for a 
judicial stay of the metal finishing standards is. pendin.g 

.:. in :the··Fourth .Circuit~· :·In· add.:l.tion,"Cerro·. Cop·per··Produ:cts. 

~/ The Agency ha·s reached ,settlement agreements on the 
effluent limitations guidelines and standards for the 

following industries: iron and steel; porcelain enameling; 
coal mining; petroleum refining; and steam electric. In 
addition, litigation is pending on the regulations for the 
following industries: leather tanning and finishing; 
aluminium forming; copper forming; nonferrous metals manu
facturing (phase I); metal finishing; electronics (phase II); 
can making. Not all of these settlement agreements and 
lawsuits concern the categorical pretreatment standards. 
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and the Village of Sauget have requested the Agency to 
stay the copper forming pretreatment standards as they 
apply to them. Until any of these stays are granted, the 
promulgated regulations, including the pretreatment require
ments and the requirement to submit baseline monitoring 

:reports, are in effect. 

Attachments 

cc: Martha Prothro 
Bob Zeller 
Louise Jacobs 
Steve Schatzow 

. .. ·. : : . 

·,. : .... 

·. :: .. ·.·.• . : ... : ......... -:.· ........ : •, .:: . :·. ·. :·:. · .. · ......... : ,, . ~-' ... ·.· .. 
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Mr. John L. Schultz 

1)0 w "4011 •~· 
p 0 801 721 
M1tv.·a1;llt1. W:sc OtlS•" !3201 
Te1e::inone ,,. 7"·3333 

Karch 28, 1984 

Milwaukee Metropolitan Sewerage ni1trict 
Industrial ~aste Section 
735 North ~ater Street 
Milwaukee, ~I 53~02 

De a r Pir • Sc h u l t z : 

RECEIVED 

MAR 2 9 1984 

~e have rec~ived your letter of ~a~ch 6, 1984, concerning EPA categori
cal pretreatroer.t sta~cards for the electroplating and metal fir.ishing 
point source Categories. ~e have also reviewed the materials previous
ly sent to u~ on January 9,. 1984, r.onc~.rning the. applicab.ility .of these 

'.regulations "'to· the ·ope rat ioni of the Milwaukee· Plant." · ··.. ... · 

In a telephone conv~rsation with Mr. Terry Yakich of your agency on 
March 21, 1984, ,..e ·explained that the reason we did not respond to your 
request for baseline' monitoring reports is that Cater;>illar Tractor Co. 
filed a· petition for review of these regulation!: in the U.S. Court of 
Appeals for the Scve;ith Circuit. on .Octob.er 26, · 1983. ·The case was. then 
transferr~d to the U.S. Court of Appeals for the Fourth Circuit and 
consolidated •ith certain other cases challenging the sa~e regulations. 
Ori February 28, 198~, Caterpillar filed a motion to stay the a~?lica

tion of the re~ul;itions .to i.ts various .. facilitie$, and ·t·hi.s.,motion is 
P.res~nt ly under ·cons i,.der.at ion .by the Court... . 

-Since application of the electroplating and metal fini!hing regulations 
to Caterpillar's facilities is in litigation and the subject o! pe~ding 
cot ions, we believe .it ·i~ :not <·a.pp.ro.p·r i.ate.· .to. :respond to yQur: .. teques·t 
for b.ueline 1w"nitoring report& at this time:. ~i:· tn~st that this i.s 
f~lly :esponsive to your inquiry. 

Sincerely, 

Plant Manager 

RF.Gallagher 
Telephone: (414) 747-4201 
dk 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

Mr. William K. Slate, II 
Clerk, United States Court 

llR 19 1984 

of Appeals for the Fourth Circuit 
U.S. Courthouse 
10th & Main Streets 
Richmond, VA 23219 · 

Ofl'fl'ICIE OP' 

GIENIE"AL. COUNSEL. 

Re: Caterpillar Tractor Co. v. EPA and Related Cases 
Nos. 83-1930(L), Nos. 83-19B'f: 83-2162(L), 83:2127, 
83,4197, Consolidated sub nom, IIPEC v. EPA. --- -

Dear Mr. Slate: 

We would appreciate your bringing the enclosed letter to 
the attention of the panel considering EPA's pending motion for 
transfer of these cases, and Caterpillar Tractor Company's 
pending motion .. to stay _the ... underlying. pollution .. control re·gula- .... 

·- tions. The letter, dated ·March 28, 1984, is from petitioner 
Caterpillar Tractor to the Industrial Waste Section of Milwaukee's 
Metropolitan Sewerage District. EPA received a copy of the 
letter on April 17, 1984, courtesy of the Wisconsin Department 
of Natural Resources. 

In the letter Caterpillar tells the sewerage authority that 
it refuses to provide it with a baseline monitoring report des
cribing the toxic pollutants present in its industrial waste
water. Caterpillar justifies its refusal by reference to this 
li~igation and to its pending_motion .. f~r a.s,tay •. In·essence, 
however, Caterpillar is acting ·.as though .. its pe.tition for a·· · · 
stay had already been granted by this Court. It has informed 
neither this Court, nor the parties to this litigation, of its 
action. 

Caterpill~r··s· unll~terai ~~t.lo~· .cfe~o~-~tr:·~t~s .. th~. ne~·d. '·. 
for a prompt resolution of the stay questions; EPA's memorandum 
of March 14, 1984 In Opposition to Caterpillar's Motion for 
a Stay illustrates why Caterpillar's motion should be denied. 

Caterpillar's letter also asserts that the "application of 
the electroplating ••• regulations to Caterpillar's facilities 
is in litigation ••.• " Enclosed letter at Para. 3. This 
assertion flatly ignores the Third Circuit's recent ruling 
specifically upholding the 40 C.F.R. Part 413 pretreatment 
standards for the electroplating industry. NAMF et al. v. 
EPA, 719 F.2d 624 (3d Cir. 1983). However, Caterpillar's 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

NOV 5 1984 OFFICE OF 
WATER 

MEMORANDUM 

SUBJECT:~~idance to POTWs for Enforcement of Categorical Standards 
#~ ~~.ua.-

FROM: ~ecca w. Hanmer, Director 

TO: 

· · · ·o~yye of·· Water.· Enforcement"·· and·· Pernd ts· ( EN;.;335 l 

~n~·,· Acting 
Associate Enforcement Counsel for Water (LE-134W) 

Regional Water Management Division Directors 
Regions I-X 

State Program Directors· 

.. ~·: ..... . 

Attached is a copy of the Pretreatment Program Guidance to 
:POTWs for .. ·En.forcement of Industrial· Ca~egC)r.icaJ., .. S:tandards •. · The:·· ..... " 
Guidance is now final. It is fmportant to provide enforcement 
guidance to managers of POTWs because the compliance deadlines for 
electroplaters have recently passed. 

~he purpose of this guidance is to advise POTWs with approved 
pretreatment programs of their authorities and responsibilities for 
enforcing categorical ~retreatment standards. -Specifically, it 
sets forth what EPA considers as appropriate responses to industrial 
users who fail to comply with categorical standards by the required 
deadlines. On that basis, it also serves as guidance for the EPA 
enforcement activities relating to categorical· standard violations. 

This guidance was developed with the assistance of the Regional 
Off ices, several State representatives, PIRT task force members 
and POTWs as well as the Office of General Counsel (OGC). . .·· .. : . . . . . ...... 

As part of each POTW's responsibility to enforce categorical 
standards, there is a regulatory requirement to obtain 90 Day 
Compliance Reports. To assist .POTWs in obtaining .this information, 
we have enclosed. a model letter to be sent by POTWs .. to each industrial 
user. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

Purpose 

WASHINGTON, D.C. 20460 

November 1, 1984 

Pretreatment Program Guidance to POTWs for 
Enforcement of Industrial Categorical Standards 

OFFICE OF 
WATER 

· .. The ·purpose· of ·this ·.document ·.is .. to·.·pr.ovide·(·gu·ida·nce to<·· ..... '.,,.,.,. 
publicly owned treatment works (POTWs) on the enforcement of 
industrial categorical pretreatment standards. Under· the Clean 
Water Act and the National Pretreatment Program Regulations, 40 
CFR 403, POTWs with approved local pretreatment programs 
are typically the primary enforcement authorities for industrial 
categorical standardsl/. 

Application 

· :. :'. · .. ·· ... ;· ·sect:'io~ ":301 (hr· ·0£ .. t.he · ·cf~a:n ... ·wa't~r;·,"Att·:·::t·eci\llr·~·s ·tti~ ''E:nvi~o'~~ent:at 
Protection Agency to promulgate pretreatment standards to prevent 
the introduction of pol°lutants into POTWs which are determined not 
to be susceptible to treatment by such POTWs, which would interfere 
with the operation of such POTWs, or would limit opportunities to 
recycle and reclaim municipal sludges. EPA has been under court 
order ·to establish pre~reatment standards for 26. specific industrial 
categories determined to be the most significant sources of toxic 
pollutants. These categorical standards contain numerical limits 
for pollutants commonly introduced into POTWs by the covered 
industries. Attached is the list of categoric~! standards which. 
have been promulgat·ed sin.ce ·'1981 ~nd ·those· ·which were recently 
proposed to be promulgated (see Attachment ·1). · · . ·· · · · 

Notification .and. Industrial. Reporting.: .. ·.:,:· .. ·'..:. . . •' ... 

Based on its industrial waste survey, each approved POTW 
should have a list of all industrial users which discharge into the 
POTW and the industrial categories to which they belong. POTWs 
are required to notify categorical industries about their responsi
bility to comply with appropriate categorical standards. Each 
industrial user is required to submit a baseline monitoring report 

l/ In some instances States have chosen to administer the pretreatment 
program directly with limited or no assistance from local POTWs. 
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(BMR) by a specified deadline (see Attachment 1) which indicates 
whether it meets the categorical standard(s) at the time of 
submission. Although POTWs are encouraged to notify industrial 
users of the baseline monitoring requirement, industrial users 
must comply with this requirement even if they do not receive 
a POTW notification. Where an industrial user's baseline 
monitoring report indicates noncompliance with the standards, it 
must establish in its baseline monitoring report a schedule of 
activities that will result in compliance with the standard by 
the compliance deadline. Categorical industrial users are required 
to submit additional reports within regulatory timeframes. (See 

..... :.·:" ............ Attachment .. 2 for specific .regulatc;>ry ... repor:ting. requirements~.>···, .. : .. , ... ·. 

...... ·. 

, .. .. 

Industrial users which fail to submit required reports or who 
submit inadequate reports are subject to enforcement action by 
EPA, the State (if approved), or the POTW (if approved). 

Compliance Deadlines 

For each categorical pretreatment standard, the Clean Water 
Act requires EPA to set a deadline for compliance no later than 
thre·e years after the effective. date of tn.e ~tanqar:d~ .. ;r.Q mc>;s .. ~ .. 
cases, EPA provides industry· with ·three yea·rs· ·to· comply• .. (See·... .. · · 
Attachment 1 for the compliance dates established in the categorical 
pretreatment standards.) An industrial user which fails to meet 
the categorical pretreatment standard by the deadline is in 
violation of the Clean Water Act. Each approved POTW has the 
primary responsibility for enforcing the standards and bringing 
each violator of the regulatory deadline in the.POTW's service 
area into compliance as rapidly as possible. The following 
guidance is intended to address instances of noncompliance 
with regulatory deadlines of categorical standards • 

Enforcement 
:· .. . 

Timely compliance with categorical pretreatment standards 
... is an.essential requireme.nt.o~ ·the.C.lean.Water,.Act. There.f.o:r;-~, 
where· an industrial user has failed to comply with the ·deadline 
specified in an applicable categorical pretreatment standard, the 
POTW should take an enforcement action to obtain compliance, 
to deter future violations of the law by the violator, and· to 
promote fairness among members of the regulated community. The 
enforcement action may take the form of a judicial action or, in 
appropriate circumstances, an alternative procedure as discussed 
below. Following are three recommended procedures for different 
instances of industrial user noncompliance: 
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1. If the industrial user in violation has not demonstrated 
good faith and could have met the regulatory deadline by a prompt 
and conscientious effort, the POTW should file a judicial 
action and seek {by court decision or consent decree) an expeditious 

.. compliance schedule and an appropriate penalty. 2/ The penalty 
~should be sufficient to deprive the industrial user of any economic 
benefit or competitive advantage derived from delayed compliance. 
The amount should also reflect the seriousness of the violation, 
the lack of diligence demonstrated by the violator, and any other 
relevant circumstances. POTWs that have the authority to 
administratively assess penalties and mandate compliance schedules 
may do so in lieu of judicial action. 

•:-';..:........ . · ••. ·",•.:···· ; ·:·:· •• •. ': ., ·~.·:~ :•·;•":,:..·:: .• ~.~·;' •• 't,, . ........ :.····, ,. ·::.:·.:··:".,.; ...... ··.···.-.·. •''!,,,.·: ••. :····~·:·,,;,i"..•.,; .. ,_-.:•·:·=:···::·'.•·:•-' '.'r',·(-.' . . 
2. If the industrial user has made a good faith effort to 

comply with the standard, but will miss the deadline by more than 
90 days, the POTW should bring the industrial user into compliance 
through judicial or administrative enforcement procedures. 
Regardless of the procedure used, this action should include a 
written document issued to the industrial user which contains an 
enforceable schedule for achieving compliance. Violators should 
be allowed no more time than is absolutely necessary to achieve 
compliance. Also, the enforcement action should seek monetary 

.. pe.nalties for:· .. · f~ilure. to ,co.mplY:• ; .. If' the .'.POTW ... does .. not.J1a:ve the .. " .. 
· authority ·to impose penaltie~ admiriistiatively, ii· sh6uld ~~ek 

penalties through judicial enforcement action. 

3. If the industrial user has made a good faith effort to 
comply with the standard by the legal deadline and failed by a 
period of 90 days or less, the POTW should either take enforcement 
action or closely monitor the progress of the industrial user 
towards achieving compliance. 

Good faith is to be narrowly construed. The legislative 
history of the Cl~an Water Act }\mendments of 1977 .. described "good. 
t'ai th" as · f o1lows·: 

,. ... ..... .·:- ... .. : .. 

2:J A POTW is required to have authority to file a judicial action 
and seek penalties as a condition for program approval. A 
POTW may also have authority to: issue an administrative 
compliance order {with or without the consent of the industrial 
user): impose administrative penalties {authorized by ordinance, 
contract, permit, or compliance order): or revoke an industrial 
user's right to discharge into the sewer. A POTW should 
consult its attorney to determine existing administrative 
authorities. 
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The Act requires industry to take extraordinary 
efforts if the vital and ambitious goals of 
the Congress are to be met. This means that 
business-as-usual is not enough. Prompt, 
vigorous, and in many cases expensive pollution 
control measures must be initiated and 
completed as promptly as possible. 
In assessing the good faith of a discharger, 
the discharger is to be judged against 
these criteria. Moreover, it is an established 
principle, which applies to this act, that 

.. administrative· .and.,judi cial ..... r~vie~:-':.a.;re .... 1·c::.··:·:::'. : .. >, : · .... ··~"'-''"/.. 
sought on a discharger's own time.· Legislative·· 
History of the Clean Water Act No. 95-14, 
Vol. 3 at 463. 

For information on how this good faith test applies 
specifically to electroplating facilities, please see Attachment 3. 

. · .. ;:.;_ . . . .......... oc.~· • .. :"" .• • ..... ~' ....... : .. ... ~ ... 



Footnotes: 

(1) No nunerical pretreatment limits have been established for the Textile Mills industrial category, and there is 
no final compliance date for categorical pretreatment standards. Firms in this industry are required to cC7.llply 
only with the General Pretreatment Regulations in 40 CFR 403. local authorities should specify case-by-case 
reporting for these industrial users. 

• • • • ' ', •. •. •, • ,"·. ••'•" '•<; '. .. '.w ": •• ":• ,./'~·, .... : •. :;.·.·.C:-.: .. ~ ... ; .. ~.a .. ,•:;•,.;•,.l ,•::,' :•,,;..•',: ;.,, •••;'.,,,,\l'•:••i,:.•,:,~·--'..,,'.",• •'• "• ', •• ... :"'.• 

'"(2) ''Industries· regulated by the Metal ·Finshing categorical pretreatment standards are included in the 10,500 · 
indirect dischargers estimated for the Electroplating category. · 

(3) Existing sources that are subject to the Metal Finshing standards in 40 CFR Part 433 must cc:rnply only with the 
interim limit for Total Toxic Organics (1TO) by June 30, 1984. Plants also covered by 40 CFR Part 420 must 
comply with the interim TrO limit by July 10, 1985. 1he compliance date for Metals, Cyanide, and final TrO 
is February 15, 1986 for all sources. 

(4) 1he compliance date for existing Phase I Electrical and Electronic Components manufacturers for TrO is 
July 1, 1984. 1he complianc~ date for arsenic is Novenber 8, -1985. 

(5) Industries regulated under the Phase II Electrical and Electronic Q:xnponents categorical pretreatment 
standards are included in the 240 indirect dischargers estimated for Phase I • 

. (6) . Industries regulated- under the Qmmaking 'subeategory o"f the. Coil ··Coating .. .cSteg~rical ~tahdards are included 
in the 32 indirect dischargers estimated for the ·eoil Coating c.ategory. 

(7) Industries regulated under the Phase II Inorganic 01emicals categorical standards are included in the t..4 
Indirect dischargers estimated for Phase I. 

(8) Industries regulated under the Phase II Nonferrous Metals C-ategorical standards are included in the 
indirect dischargers estimated Phase I. 

(9) Subpart B only 

(10) Subpart C only 

(11) 1hese regulations reaffirmed the pretre<lc:nent standards that were previously promulgated and beco:ne effective 
in the mid 1970's. 

. ··· · .. ·-· ... , ..... ···. • •• :: . ~. ·; • .... :··. ; ' • . ·',, • ~\ ' ; : • •'-' • •. •• •. • ; •· .,, • .: • • • • • •• '•. • "' ' •: ,r . • • .', ... • . ~· ; • . 
. ...... ~ : .· .. 

[This table is intended to provide PO'IWs with general information concerning each ma.ior industrial category. A 

more detailed account of each category can be obtained through the Code of Federal Regulations.] 
.... 
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Revised 8/08/84 

St.MM.A.RY STAnJS OF NATIOOAL CATEXDRICAL PRETRE:A'IMENT STANIY\RCS: MILESTONE DATES 

Irdustry Category 

Timber Jroducts 

Electroplating 

Textile Mills 

Metal Finishing 

Estimated 
Number · 

Of Indirect 
Discharoers 

47 

10,500 

930 
-2 

Pratullgation 
Date 

-11 
1-26-81 

1-28-81 

9-02-82 

7-15-83 

Effective 
Date 

3-11-81 

BMR D.Je Date 

PSES* 
Conpliance 

Date 

3-30-81 · 9-26-8~ (Non-integ.) 4-27-84(Non-Integ.) 
6-25-83 (Integrated) 6-30-84(1ntegrated) 

10-18-82 -1 

8-29-82 2-25-83 -3 
6-30-84(Part 433, TIO) 

\, ;. .. ·: ... . .. · .•.: ... :; ... .. .-::,, .... · .. ······.·.··.- ... ,.,;_. ......... , .... '·· ........ • ......... , . .. ,; .. .-.. ·:: ..... :: ·•-·.·.: , ... ,.·. ·:·;: ,. · .. ·'·.:··'···,.-.·. 7-10-BS · (~··.420,··TIO) · 
2-15-86 (Final) -3 

Pulp, Paper, Paperboard 

Steam Electric 

Electrical Carrponents I 

Iron and Steel 

Inorganic Chemicals I 
.... ·: .·:· 

Leather Tanning 

morcelain Enameling 

Petroleum Refining 

Coil Coating I 

Electrical Ccrrponents II 

Copper Forming 

~Ultlinum Forming 

Pharmaceuticals 

Coil Coating (carmaking) 

·.:··Battery Manufacturing 

· . : Nonferro.Js Metals I 

Organic Chemicals 

Pesticides 

Metal Molding and 
Casting (Foundries) 

Inorganic Chemicals II 

Nonferrous Metals Forming 

IFonferrous Metals II 

261 

BS 

242 

162 

21 

140 

88 

53 

39 

-5 
23 

60 

72. 

277 
-6 

81 

131 

85 

468 

38 

327 
-7 

23 

107 

-8 
37 

11-18-82 

11-19-82 

4-08-83 

•• ·:'. ··t . 

S-27-82 

6-29-:82 

11-23-82 

11-24-82 
-11 

10-18:-82 

12-1-82 

12-14-83 

8-15-83 

10-24-83 .: 

10-27-83 

11-17-83 

3/9./84 

3/8/84 

(2/85) 

Cll/84) 

(12/84) 

7/26/84 

(10/84) 

Cll/84) 

1-3-83 

1-2-83 

S-19-83 

7-2-83 7-1-84 

7-1-83 7-1-84 

11-15-83 7-1-84 (TI'0)--4 
11-8-85 (As)-9 

l-6-83 7-10-BS 7-10-82 

8-12-82 . ·.:· ., .. : . ·: : .. :· : . \·. 2-9-83 . .· .... ... B-.12-85 

11-25-85 

11-25-85 

1-06-83 

1-07-83 

12-01-82 

l-17-83 

l-27-84 

9-26-83 

12;..7-83 

12-12-83 

l-2-84 
. ". :· .. 

4/18/84 

4/23/84 

(4/85) 

(2/84) 

( 2/85) 

(9/84) 

(12/84) 

(l/85) 

7-S-83 

7..:6-85 

7-16-83 

7-25-84 

3-25-84 

6-4-84 

6-9-84 

7-1-84 

9/5/84 

9/4/84 

(10/85) 

(8/84) 

(6/85) 

(3/85) 

(5/85) 

(2/85) 

.. '·. 

3-23-BO 

12-1-BS 

-10 
7-14-86 

8-15-8n 

10-,24-86 

10-27-86 

11-17-86 

3/9/87 

3/9/87 

(2/88 l 

(2/87) 

(12/~7) 

(8/87) 

(10/87) 

(l/88) 

Parentheses Indicate expected milestone dates for categories that d~ not yet have final standards 

Pretreatment Standards for Existing Sa.lrces 



!ten Due 

1. Baseline Monitoring Reports ( BMR). 

2. Periodic Progress Report 

3. 90-Day Canpliance Status Report 

4. Self-Monitoring (Seim-Annual) Reports 
. '. 

CATa:;QRICAL PRETREATMENT srANDARDS: 

REPORl'I~ REQUIREMENTS AND WE DATES 

Report Due Date 

Due 180 days after the 
cate9)rical standard 
effective date. 
* Nonintegrated 9/12/81 
Intearated 6/25/83 
Within 14 days of each 
milestone date in the 
<Xlltpliance schedule 
subni.tted with the BMR. 

~cription of Report 

Initial process description and a statement 
certifying conpliance or non-conpliance with 
the standards. A eorrpliance schedule required 
fran nonconplying ·facilities. See 40 CFR 403. 
12 (b). '· 
Noncorrplying f acillties are required to 
submit a <Xlltpliance schedule for achieving 
conpliance by the final conpliance date. 
Progress reports i~dicate whether or not action 
items were cxmpleted on time, and if not, steps 
taken to cone tack:.· into <Xlltpliance. 

Within 90 days following · All facilities, regardless of <Xlltpliance status, 
the da.te for final conpli:... must file this report certifying whether conpliance 
ance with the applicable .. with the standards ·was achieved and, if not, steps 
Pretreatment Standard( s) ... being taken to corre:· into conpliance. See 40 CFR 
*Nonintegrated 7-27-84 -· 403.12( d). ;;. 
Integrated 9-30-84 . ,~ :: 

June and Decenoer of eacn· This report indicates tne continued conpliance 
year, or nore frequently_: of the facility with the standards. It must be 

· submitted biann\ially rut nore frequent reports 
can be specified by::control Authority. See 40 
CFR 403.12(e). 

.·. 
' 

*Electrq;>lating Categorical Industry Only 



ATTACHMENT 3 

Enforcement of Electroplating Pretreatment Standards 

The deadline for non-integrated electroplating facilities to 
comply with the electroplating pretreatment standards was April 27, 
1984. The deadline for integrated facilities was June 30, 1984. 
Facilities that have acted expeditiously in good faith to achieve 
compliance should generally have been able to comply with the 
-standards by·:·the · applica>ble,"deadli"nes";."''''- ""·:."' "." ·"'"·""·""·, .. ·:.: ,, .......... · · ........... ·.· :·.· .-: .. , .. ~,_c·: .. :· ...... · 

The electropl'ating pretreatment standards (40 CFR Part 413) 
were promulgated on January 28, 1981 (46 Fed. Reg. 9467). These 
standards (with the exception of those applicable to integrated 
facilities, discussed below) have remained in effect since 
promulgation, and facilities have thus had three years and three 
months from the date of promulgation to achieve compliance. As 
discussed in the main section of this guidance, compliance with 
these standards is essential, and appropriate enforcement action 
should. be taken against violate.rs.... . ... · ··" ·· . , ...... , ..... -. · ........ , .,. ... ·..... · .... . . ..... . . . . . . - : . . . ; . . ~ :.·. . . ·• . .. . .. " ..... ··. ·. ·._· ~ .... ~ . .. . . . ·. . . . . . . 

. . 
Some industry members challenged the electroplating pretreatment 

standards soon after their promulgation. The court upheld these 
standards in their entirety on September 20, 1983. National 
Association of Metal Finishers v. EPA, 719 F.2d 624 (3rd Cir. 
1983). It is clear from the legislative history.of the Clean 
Water Act and other sources that companies must litigate on their 
own time and are not entitled to delay ·compliance pending the out
come of litigation. See, e.g., Train v. Natural Resources Defense 
Council, 421 u.s. 60, 92 (1975). Therefore, electroplating 
fac1l1ties who have del.ayed complia_nce activities while awaiting· 
the outcome of the NAMF litigati'on should .ri·ot be. considered as· 
having acted in good faith. . 

Another factor that does not justify delayed compliance is 
EPA's _ongoing review of .-the.pr.etreatme.n.t'.pro.gram:• .-.'In .. the ·past,. 
EPA has considered the possibility of amending some aspects of 
the general pretreatment regulations. EPA is continuing to 
examine the pretreatment program and may at various times amend 
the regulations. This is a normal occurrence in the evolution of 
any regulatory program. However, the basic program has been unchanged 
since June 26, 1978, and no changes are currently contemplated that 
will affect the status of the compliance requirements of the 
electroplating pretreatment standards. 
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Similarly, the existence of pending legislative proposals 
relating to the pretreatment program does not constitute an 
;.appropriate grounds for delaying compliance with pretreatment 
standards. Existing statutory and regulatory requirements are 
valid and enforceable unless and until they are modified. 

Some special considerations pertain to the June 30, 1984 
categorical standard compliance deadline for integrated electro
plating facilities. (These considerations do not pertain to non-

.. ·.:integrated .e lectroplaters .• ) .. ·In .,early .. : .. .1981,,,..,.EPA .... es:tabl,ished .and 
then suspended a March 30, 1984 compliance deadline .for these· 
facilities. On July 8, 1982, the U.S. Court of Appeals for the 
Third Circuit held that the suspension was illegal and reinstated 
the March 30, 1984 compliance ·deadline, (NRDC v. EPA, 583 F.2d 752 
3rd Cir. 1982). The Third Circuit later ext'ended""""t'he deadline 
by three months to June 30, 1984. 

Subsequently, some owners and operators of integrated 
facilities petitioned EPA to extend the deadline. EPA determined 
that an integrated f aci li ty acting in good faith .cou_ld comply . 

·with the e·lecfroplating·.- pretreatment standards by· ·June "-30·, '"1984 ;. 
Therefore, EPA denied their request on June 3, 1983 (48 Federal 
Register 24933). This denial was upheld in General Motors v. EPA 
(Nos. 83-3418 and 83-3432, June 26, 1984). 

In general, an integrated manufacturer that began its 
compliance program promptly after the July 8, 1982 NRDC .decision 
and pursued it .diligently since then should have beenable to 
meet the June 30, 1984 deadline. However, a few integrated 
plants may be able to demonstrate that despite good-faith efforts 
since July 8, 1982, they could not comply by June 30, 1984. In 
such cases, these good-faith effo~ts sho~ld: be ·tak~n ·into-account, 
and the ·poTw should exercise its enforcement authority in a · 
manner consistent with this enforcement policy. 

•f•' ."' •• 



MODEL TRANSMITTAL LETTER 

{FROM THE REGION OR STATE TO THE CONTROL AUTHORITY) 

'INSIDE ADDRESS 

Dear : 
; ,1:._.',,•,:,.,1,0:,: ~ ......... ' ..... o '•' --. -.-.... - .. ------.-...... ·,: ~-·~.:.: o ,'',, ... ,·, •,:,.._f,:,: I,"':- ..... \:-:, •• ·,: •·'.:o '•••' ~ :••:'o · .. ;.:-:,;.:. ... ,: .. :.,·, .......... : .'.... •• :-~;,•o•',!:)•,.' .. ,o.,,{<',. o•'• ''° '•' ••,•·:'ooo:• M• '•"" ; o 0' ,•, 

With approval of your municipal pretreatment program has 
come new responsibilities, including enforcement of national 
pretreatment standards for certain industries which discharge 
into your municipal sewerage system. These industries of concern 
are known as "categorical industries". The Federal categorical 
standards for each affected industry can be found at 40 CFR 405 
to 40 CFR 471. 

In a continuing effort to assist municipal managers such as 
yourself who. a.re .implementing .p,~.e~}:eatment, ·PF.ogra~$., t,he :Enyiron- ... 
mental Protection Agency has developed guidance~ p~etreatment 
training workshops, and seminars. As part of this effort, enclosed 
is the Pretreatment Program Guidance to POTWs for Enforcement of 
Industrial Categorical Standards. 

This guidance explicitly offers you information concerning 
your authority and responsibilities to conduct certain activities 
as a part of implementing your program. It sets forth what EPA 
considers as appropriate responses to industrial users who fail 
to comply with categorical standards by the regulatory deadlines. 

.. As part of .each POTW's responsibil~ty to. enforce. categorical 
standards, there is a requirement to obtain 90 Day Compliance 
Reports. By regulation 40 CFR ·412, each industrial user affected 
by a categorical standard must submit.a compliance report to the 
Control .Authority within 90·. days. ·after·=the ·complian-ce.·.cteadli·ne .of 
the categorical standard. 

To assist POTWs in obtaining this information, we have en
closed a model letter to be sent by POTWs to each industrial user 
which may be required to submit a compliance report. (Note: The 
model letter enclosed pertains to electroplating industrial 
users. Most other categorical industry letters would be less 



complex, and would have alternate compliance reporting dates.) 
A summary of the compliance report response should be maintained 
with the POTW's enforcement records. 

This guidance is of a general nature. Should you have any 
specific questions please contact (Regional or State contact). 

Sincerely, 

(Appropriate EPA or State 
Official) 

.· · ............. , .. . ,. ... : .:· :•,.' ··'" • · ,"t·~···: .-·.:···: ~.: .. ,,:.; .... ~'.,. ·.._: .. :·.~ .. ····._ .. · .. ,..· .._ .. ,.; ,r..:,,t.~ ...... , ··.·" 

Enclosure 

. . .... ·. • . 



MODEL LETTER 

(FROM THE CONTROL AUTHORITY TO CATEGORICAL IU) 

Subject: Electroplating Industry Compliance 

Dear Sir: 

The National Pretreatment Pro~ram, establish~d under the 
authority of the Clean Water Act of 1977, requires that certain 

·industry groups,. includ.ing· ·e).e.ctropl:at-ors, ... ·meet-: pollutant .. ···~--··· .· .. · ... ;· 
limitations before discharging such pollutants into local-publicly 
owned treatment works (POTW). 

The Electroplating pretreatment standards are published in the 
Code of Federal Regulations at 40 CFR 413. There are two distinct 
deadlines which apply to this industry based on plant operations. 
"Integrated" plants are those which, prior to on-site treatment, 
combine electroplating waste streams with significant process 
waste streams not covered by the electroplating category. "Non
integrated" faci~ites ar~ those which have ~ignif ~cant wastewater 
discharges oni'y. from ".operations. 'addressed. by the .. e"lectroplating • ... 
category. According to our records, your facility is subject to 
the Electroplating Categorical Standard (40 CFR 413). If you 
believe that you are not subject to either of these rules, please 
notify us immediately by submitting a request for a categorical 
determination as provided by regulation, 40 CFR 403.6. 

If your facility is a non-integrated electroplating facility, 
you were to comply with the appropriate pretreatment standards 
for metals and cyanide by f\pril 27, 1984. In addition, you were 
to submit a Compliance Report advi~ing us as to whether you met 
the April 27 deadline by July 27, 1°984. lf you did not meet the 
compliance deadline,.then your Compliance Report must include a 
Compliance Schedule describing the actions you are und~rtaking 

. to. meet . the ·.preti::eatment· s~~nda_+-_ds_. a..1:1~ ·.t\1~.:·~.a~-li;e_,Si·.t ·:~c:lt~ ... PY.· ... ··.: .. _. .. , . 
. which" you can and wi"ll comply. :· . . . .. . . . .... ·.. . . ·. . . 

If your facility is an integrated electroplatin_g facility, the 
deadline for compliance with pretreament standards was 
June 30, 1984. Your Compliance Report was due by September 28, 
1984, and must include, if applicable, your Compliance Schedule. 
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The content of the compliance report must comply with regulation 
·40 CFR 403.12(d): 

.• "Within 90 days following the date for final compliance with 
applicable categorical Pretreatment Standards • • • any 
industrial user subject to pretreatment standards and 
requirements shall submit to the Control Authority a report 
i~dicating the nature and.concentration of all pollutants 
in the discharge from the regulated process which are 
limited by pretreatment standards and requirement standards 
and the average and maximum daily flow for these process 

: .. ;: ···:. - .. ·.:·.,·.· .. ·uni ts ·in ··the. Industrial;.' User·· ·which "are.··l:imi·ted.1 by·;-.·such ·';, •1·., ........... . 

pretreatment standards and requirements.· The report shall 
state whether the applicable pretreatment standards or 
requirements are being met on a consistent basis and, 
if not,what additional O and M and/or pretreatment is 
necessary to bring the industrial user into compliance with 
the applicable pretreatment standards or requirements. 
This statement shall be signed by an authorized represent
ative of the industrial user, (further defined in the 
regulation), and certified to be a qualified professional." 

.· ... Pleas~· submit ·'the ... r·~q~ frect' .re.[:)orts·· :to:.: ··,.: . ·' ... 

. ··. 

(Address to be indicated· for Regional Office, State, or POTW) 

If you have any questions or if you require additional information, 
please contact 

Sincerely, 

·.. . ... 
. ( . o• •' w•, ... • '•,' :,••:,.". ':.•• •! .; ·~·:·,~ ::.- -::':.:,<•• • ;·.:·:•,' :•• ··:·.:•:,··,, ,: • ::," ;,:· .. ~: .. ::·''• ....... :.:':. 

. .·. 
:· ,. 



VI.B.ll • 

... ·. . . . . ~ .·· . .. . . . . . • :• • ' ... , ' •.".I.•.'··•:-·~ .. ·~· • .... :~ ..... ,.,,,• .. " •t.:i.•' • • '• ·•·e . • ' '. 

"POTW PRETREATMENT MULTI-CASE ENFORCEMENT INITIATIVE", dated Oecem,ber 31, 
1984. Attachments A· and B excluded. 

• 

;" --. --_, 
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UNITED ~TATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

DEC 3 f 1984 

OFFICE OF ENFORCEMEl'ol 
AND COMPLIANCE 

MONITOR I NO 
.- MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

POTW Pretreatment Multi-Case Enforcement Initiative 

Co~rtney M. Price C.~ fh-:-fJ~ 
Assistant Administrator for 

Enforcement and Compliance Monitoring 

Jack E. · Ravan 
Assistant Adminis 

for Water 

Regional Administrators, Regions I -·X 
Regional Counsels, Regions I - X 
Water Management Division Directors, Regions I - X 

The Of~ice of Enforcement ~nd Compliance -Monitoring and the 
Off ice of Water are fni~iaiing a na~ion~lli c6ordi~ated effort 
leading to judicial enforcement again~t POTWs which have not met 
requirements·to submit an approvable local pretreatment program. 
We are al~o requestinq information and support from your office. 
Specifically, .£!:!_ or about April lr 1985, EPA and the Department 
of Justice propose to simultaneously file 20 or ~ore civil 
complaints nationwide against POTWs ·targeted as -.p·roper candidates 
for this enforcement initiative. 

Compliance by POTWs with pretreatment reauirements is the 
pretreatment program's. top enforcement prior.i ty ·and is 1 isted 
on the Agency Operating Guidance( FY 1985-1986, Priority.List. 
Currently about 350 POTWs have failed to submit complete and 
approvable pretreatment programs to the Approval Authority. 
As you know, the Agency has established FY~l985. SPMS commitments 
to have all reou ired programs approved· or ·to: have inn: iated 
judicial enforcement actions against violating POTWs by 
September 30, 1985. 

To help the Agency achieve this commitment, the Office 
of Enforcement and Compliance Monitoring, the Office of Water, 
and the Department of Justice have agreed on a streamlined 
process for a judicial enforcement initiative early in calendar 
year 1985. This initiative will send a clear message to affected 
POTWs of the significance to EPA of this end-of-fiscal-year 
goal, thus encouraging them to submit approvable programs. 



-2-

The POTW Pretreatment Multi-Case Enforcement Initiative 

In order to meet the April 1, 19~5 target for filing 20 
or more POTW judicial actions, we have developed the schedule 
outlined in Attachment A for the Regions, Headquarters and the 
Department of Justice. 

To expedite the referral process, those cases most likely 
to present the strongest legal position for the Government to 
prevail in judicial enforcement have been identified. · We have 
grouped into four categories the POTWs which have neither submitted 
a complete and approvable pretreatment program nor are currently 
referred by EPA for legal enforcement action. Attachment B is 

.·the cu.rrent .. lis.t ... of· the .. _category··-!' .--and-"~~rr .. ·•POTWs -.· ·."·: .. 1t--:'is"·'·'beis~d·' · .. .r: · 
on information received from·the Regions at the end of FY84 and 
updated through staff contacts. · 

Category I: POTWs whose NPDES permits require pretreatment 
program submittal and are in violation of an 
EPA-issued Administrative Order (AO). 

Category II: POTWs which have a pretreatment permit requirement 
but have not been issued an EPA AO. 

Category III: POTt"ls whic.h do' not -'hatle a pretreatment permit 
requirement but are in violation of an EPA
issued AO. 

Category IV: POTWs which have neither received an EPA AO 
nor had their NPDE~ permit modified to include 
a pretreatment permit tequire~ent. 

We request that by noon, Friday, January ~, 1985, your 
office submit (via overniqht delivery service, if necessary) 
to the, ... Of f,ic.e. of· .. Water· Enfo.rceme:nt ._and ·.Permits· .(OWEP..). a·-.compl-eted 
version .. of Attachment c-.::..tfre Pretreatment Program submi.tt.·a1 
Information Sheet--for each Category I 'and II POTW in your Region. 
(In most instances,~mpilation of this information should be 
the respon~ibility of the Water.·Management Division Director.)· 
T.his Information .'Sheet' ... shoulct.:.~.1-s:o· ·be·:: s\1.brn'.it:te(i .. :for .. any· other·.···· 
POTW in your Region which has a modified permit specifying a 
deadline for obtaining approval ct.a local pretreatment program, 
but has not submitted a complete an~ app~ovable program. A copy 
of your· ir~n~mittcil ~houl~ ~lio.~e t~ansmitte~ to the appropriate 
Assistant Section Chief· in the Environ~ental:Enforc~ment Section 
at the Department at Justice. 

The tollowinq information should be included tor each 
Category I and II POTW in your Region's January 18 submission: 

(1) Status of each of the six required proqram elements 
(Industrial Waste Survey, Legal Authority, Technical 
Elements/Local Limits, Compliance Monitoring Program, 
Administrative Procedures, and Resources). 
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(2) The report should indicate a specific date when a complete 
program is expected to be submitted and whether or not the 
POTW should be referred for judicial action. An indication 
by the Region of a POTW' s expectation to. subini t a· .complete 
and approvable program should be based on a high degree 
of certainty. Cases should not be targeted where a POTW 
has f irrnly committed to supplement an incomplete ·prior 
submission in a timely manner. 

(3) Discussion of the obstacles that are currently preventing 
each Category I and II POTW from submitting a complete 
and approvable pretreatment program. 

, .( 4) .... A. history .. ,of. State:.and/or.:'Reg.tona'l: .... enfor.cement ... acticn, .... , .. ,. - _,,.,,_, ... 
for each Category I and II ·POT~v .• 

(5) To the extent possible at this time, the following areas 
should be included in your January 18 response for each 
Category I or II POTW: (a) the total flow (in MGD) and 
the percent of industrial flow (in%); (b) environmental 
concerns associated with the POTW's pretreatment program, 
for example, demonstrable environmental problems; 
(c) the existence of concurrent permit effluent limit 
violations a~d _any other. existing NPD.ES. :Administrative 
Order 'violations·; (d.) avai'labi'l'ity"to'··the· POTW of· any. 
equitable defenses; (e) current or planned State action 
that might be taken iri conjunction with EPA's initiative; 
and (f) any other pertinent legal or technical matte~which 
would affect an enforcement action against a Category 
I or II POTW. (Discussion of items (b)-(f) should be 
kept brief; failure to ascertairi· this infor~ation should 
not postpone your Region's January 18 submission.) 

Meetings between Department of Justice legal staff, OECM 
. legal. $ta.fJ, a.nd .. OWEP techni~al: st.aft .will.', take· place .d.uring, the 
·latter .part of January in·' each a'f·fected Region ·to further refine 
the Region's J~nuary 18 submissions and to res6l~e the necessary 
legal and technical issues that will facilitate assembly of 
streamlined litigation· reports .by :.the_.:Regions .for submi'ss-ion.to" 
Headquart~rs · .2Y,: February" 15 , ... ·19.85-~pa:i;:-ticµ:.l,arly'. those:: matt-ers · 
in number (S)(b)-(f) above. · 

The. Office of Enfqr.cement and .complianc'? .. Monitqrin.g_, . 
th~ Off ic~ 6f W~ter, ·arid the· D~partment ot justice will give 
these referrals expedited, priority attent-·ion to facilitate 
national coordination and simultaneous filing on or about 
April 1, 1985. In all actions filed, the Government will seek 
program submission as soon as possible, typically no later than 
six months from entry of a decree, as well as appropriate civil 
penalties. 
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Additional Considerations 

Several legal and technical issues have been identified 
and discussed by Department of Justice, OECM and OWEP staff 
to assist the Regions in identifying prospective POTW referral 
candidates among Category I and II POTWs. The following items 

;derived from these discussions should b~ taken into consideration 
by your off ice in making determinations for POTW referral 
candidates: 

(1) With respect to currently existing NPDES effluent limit 
violations, these claims should be addressed in the 
failure-to-submit case whenever feasible. These claims 

..... ., .... , ...... can. be, identified from ,Municipal:-·Poll'ey .,z.nvento·ries, ., ...... 
DMR's and QNCR's •. The Department of Justice is ready 
to commit the necessary resources to resolve the issues 
associated with these cases and to press forward with 
them once they are filed. Where a basic concept of the 
technical remedy necessary to address effluent violations 
cannot be identified in the initial POTW referral to 
Headquarters, the government position will be developed 
by Region/DOJ/HQ discussions prior to filing. Issues 
associated with POTW financial capability will be resolved 
in a ·s.imilar manner p.;-ior to fil~ng. .. 

(2) With respect to multi-jurisdictional POTWs where failure 
to negotiate ordinances, legal authorities and other 
commitments from contributing jurisdictions is the primary 
impediment to program submission, the Department of Justice 
has indicated that .. this issue, though possibly complicating 
an enforcement action, will not preclude filing of an 
enforcement action; such action will be brought against 
the "parent POTW." 

(3) To. be successtul, this pre,.tr.eatment· enfo.rcement initiative 
will need to addre~s ·~·good mix Of ciases that t~ckles · 
sizeable problems as well as simple ones: forJexample 
filing 20 or more cases against the smallest Category 
I and II POTWs will not: achieve the de~ired· result • 

. . : .. ; .. · . ·. . :. . . . . . ; ·: . . ... . 

(4) This Initiative should be implemented consistent with 
the FY-85 State/EPA Enforcement Agreements and the soon
to".""be-issued policy on. ~'Nationally Man.aged .or Coordinated 
Enforcement Actions" (draft, 11/15/84>· The Regions should 
coordinate with State authorities·~o the ·extent called 
for in these agreements. In States with pretreatment 
authority the States should have received an opportunity 
to take timely judicial action. States should be invited 
to take complementary action and be involved as appropriate 
throughout this process. In NPDES States without 
pretreatment authority, the Regions should follow advance 
notification and consultation provisions contained in 
applicable enforcement agreements. 
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"EXAMPLE.PERMIT LANGUAGE REQUIRING POTWS TO IMPLEMENT P~TMENT 
PROGRAMS", dated February 22, 1985. 

I ,-, .:._ 
I ;..L 





EY~-'1PLES OF PERMIT LANGUAGE 
REQUIRING POTWs TO IMPLEMENT 

PRETREATMENT PROGRAMS 

February 22, 1985 

Prepared for: 

U.S. Environmental Protection Agency 
Permits Division 

401 M Street, S.W. 
Washington, D. C. 20460 

Prepared by: 

JRB Associates 
A Company of Science Applications 

International Corporation 
8400 Westpark Drive 

McLean, Virginia 22102 

EPA Contract No. 68-01-7043 
JRB Project No. 2-834-07-167-00 



REGION II 

· tState oi'N~w ·Y.ork) · · · 
~ , ; . . . . ... 



A. 
. ~ ~ . ..: .. . ,, .. . :. ·: . .. . .... ' . . ·: 

·.· .. 

PRETRE.ATK::NT PROGRA.~ IH!'L~TATIOS 

REOUI?.E:f2;rs 

Part l 
Page_ of 
Facility No.: 

The percittee shall implement the Industrial Pretreatment Program in 
accordance with the ~egal. authot:i.t.~es ,. policies,. procedµr.es, .and .. f ina,ncial .... 
pro~/ts·ions ..... ,ie.5"<:!-t~»eCi .... in .... ,t:h~·'"p.eriiini~·e·1 ·~·:· :?iet~ea:-ttii'erit:.- .. ?r~&r;m · 's~bi;,j_~-~d:~~ · · · · 
entitled, · 
dated , approved by EPA on , and the General 

~~~~~~~~~-

Pretreatment Regulations (40 CFR 403). At a 
pretreatment implementation activities shall 
permit tee: 

min il!l w::i, the following 
be undertaken by the 

(1) Enfo~ce categorical pretreatment standards promulgated pursuant _to 
Section 307(b) and (c) of the Act, prohibitive discharge standards as 
set forth in 40 CFR 403.5, and local li.r:::i.itation specified in Sect1on 

of the·(*) .. · '(**)° :·whichevet"' ~re more·· .. s.ti·ingent ·or .. apply· at 
the time of issuance or modification of an (***). Locally derived 
limitations shall be defined as pretreat~ent standards under Section 
307(d) of the Act and shall no~ be limited to categorical industrial 
facilities. 

(2) Issue (***) to all significa~t industrial users •. (***) shall contain 
li=itations, sampling pro.tocols, compliance scheciule if appropriate, 
reporting requirements, and appropriate standard conditions. 

(3) Maintain and .update, as necessary, records identifying the nature, 
cha·ractet',. and vo1ume of·: ··poll,frants · :c·o·ntTib\1·te·d .·by· : significant 
industrial users~ Records· shall be. mafn.tai"ned .. in accordar.ce with Part 
II. 10.3.a. 

"(4) · ·ca~ry· ~-~~- · inspectio~~-~-·· ~~~-~1l.·1~ti:2·~-;:-·: -~rici :'.:~tii·~·ii~·~i:~s:~ :~c·~~~~ft:i.e·~·: ·'o·n·: '·: 
significant industrial. us.ers "to. determine "cc:implianc"e .... i.th applicable 
.pretreatment standards •. , . Records. shall . be .maintairted in accordance 
vith Part .II. 10.3.a.· 

:·.:· .. . ... . . . ... ·· .. . ·:. ;, .. •· .·-: •••• • •• ·. ·• -: ·! ·.·.-· ••. ,.,·. ••••·•• · ....... • ..... • 

(5) Enforce and obtain remedies for non-compliance by .any significant 
industrial users .,..ith applicable pretreatment standards and 
requir~ments. 

* 
** 

*** 

City, Village, County, Town, etc. 
Code, Local La~, Ordi~ance, etc. 
Industrial discharge permit, Agreement, Contract, etc. 



.. 
;.-

Part l 
Page of 
Facility No.:_ 

B. Pursuant to 40 CFR 403.S(e) 1 "1henever, ·on the basis of infor::ation provided 
to 'SYSD::.C o-: the Water Division Director, U.S. Environmental Protection 
Agency, it has been deterir.ined that any source contributes pollutants in 
the per=.ittee' s treatment "1orks in violation of Pretreatment Standarcis 
Existing Sources, Ne"1 Source Pretreatment Standards or National 
Pret-:eatment Standards: prohibited discharges, subsections (b), (c) or (d) 
of Section 307 of the Clean Water Act, respectively, notification shall be 
provided to the pen:ittee~ Failure by the peI"t:littee to co:::lence an 
appropriate investigation and subsequent enforcement action "Within 30 days 
of this notification may result in appropriat~, enforcecent action against 
the source and permittee. 

C. Sampling 

Note: Effluent limitatfons and sampling and analyses requirements for P_OTW 
influent, effluent and sludge vill be identified in Tables 1 1 2 and 3 of 
Part l of the facility 1 s SPDES Permit. These will be POT'W specff ic 
and vill be inserted at the same time as implementation language, if 
available. If not, a reopener clause would be utilized (see Special 
Condition 1). 

D. Reporting 

All pretreat~ent reporting requirements shall be submitted to the f ollo~ing 
offices: 

Department of Environmental Conservation 
Regional Water Engineer 

Department of Environmental Conservation 
loiater Division 
50 Wolf Road 
Albany, NY 12233-0001 

-Dr. Richard Baker, Chief 
Permits Administration Branch 
Planning & Management Division 
USEPA Region II 
26 Federal Plaza 
New York, NY 10278 

(applicable only if checked) 
County Health Department 

E. The .per.:i.ittee shall notify NYSDEC 60 days prior to any major proposed 
change in sludge disposal method. 1-i"YSDEC may require additional 
pretreatoent measures or controls to prevent or abate an interference 
incident relating to sludge use or disposal. 



Part I 
Page of 
Facility No.-:-

r: The pernittee shall provide to NYSDEC a (***) report that briefly 
describes the per.:iittee's program activities over the previous (****) 
months. The initial report shall cover the period from to 

The NYSDEC may modify, vithout formal notice, this re?orti~g 
require~ent to require less frequent reporting if it is dete!"l!lined that the 
data in· the report does not substantially change from period to period 
(*****). This report shall be subc.itted to the above addresses ~ithin 28 
days of the end of the reporting period and shall include: 

(i) An updated industrial survey, as appropriate • . . 
(ii) Results of vastevater sampling at the treatc.ent plant as specified in 

Part I, Tables l, 2, and 3. 

(iii)Status of Program i~plementation to include: 

(a) Any substantial modifications to the pretreatment program ..as 
originally approved by US EPA to include but not be lic.ited to; 
local limitations, special agreecents and staffing and funding 
updates. 

(b) Any interference, upset or peroit violations experienced at the 
POTW directly attributable to industrial users. 

(c) Listing of significant industrial users issued (**). 

(d) Listin& of significant industrial users inspected and/or 
monitored during the previous reporting period and summary of 
results. 

(e) Listing of significant industrial users planned for inspection 
and/or monitoring for the next reporting period along with 
inspection frequencies. 

(f) Listing of significant industrial users notified of promulgated 
pretreatment standards, local standards and. any applicable 
requirements under Section 405 of the Act and Subtitle C and D of 
the Resource Conservation and Recovery Act, as required in 40 CFR 
Part 403.8(f)(2)(iii). 

(g) Listing of significant industrial users notified of promulgated 
pretreatment standards or applicable local standards who are on 
co~pliance schedules. The listing should include for each 
facility the final date of compliance. 

** 
*** 

**** 
***** 

Ir.dustrial discharge permits, Agreements, Contracts, etc. 
Specify frequency (semi-annual or annual) 
Six or 12 c.onths 
The pen:.ittee shall also report on the pretreat:ent program 
activities of all contributing jurisdictions 
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Part I 
Page of 
Facility No.-:-

(h) P.lanned changes in the implementation program • 

(iv) Status of enforcement activities to include: 

(a) Listing of categorical industrial users, Yho failed to sub=.it 
baseline reports or any other reports as specified in 40 CFR 
403.12(d) and in Chapter Section of the (*) 
( **) • 

(b) Listing signif icarit industrial users nor complying with federal or 
local pretreatment standards as of the final compliance date. 

(c) Sut:1mary of enforcement activities taken or planned against 
non-complying significant industrial users. The pen:iittee shall 
provide public notice of significant violators as specified in 40 
CFR Part 403.8(f)(2)(ii). 

Soecial Conditions (case-bv-case) 

The follo~ing types of requirements should be inserted into a POTW's SPDES 
pe:-:iit Yhen special circumstances are encountered, such as continuing 
noncompliance or significant or unusual industrial discharges, 'Which could 
c~use interference, pass through, or sludge contamination. 

(1) This permit shall be modified to incorporate appropriate effluent 
limits and sampling and analysis requirements for priority pollutants 
(substances of concern) based upon available sampling data. 

(2) The permittee shall monitor the following major industrial users for 
the pollutants of concern on a [frequency, e.g., monthlv, quarterlv] 
bas is_ and forvard a copy of the results to NY SD EC. 

* 
** 

List Industrial Users 

a. 
b. 
c. 

City, Village, County, Tovn, etc. 
Code, Local Law, Ordinance, etc. 

List Pollutants of Concern 
(Detection limits} 

i. 
ii. 
iii. 



Part I 
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(3) The per::iittee shall evaluate the impact and, if necessary, establish 
and enforce regulations to control the introduction of septage ~aste 
fro::i co::mercial septage haulers into the POT\..'. These local 
regulations shall be subject to approval by NYSDEC. 

(4) The permittee shall provide inf or::iation as required by 40 CFR 
403.l2(i) and (j) regarding removal allowance. 

(5) Upon request of NYSDEC considering infon:iation ·that receiving 
waterbody use may be impaired, the permittee shall evaluate priority 
pollutant discharge(es) to receiving waters through the following 
combined sewer overflows (CSO's) . If h"YSDEC determines that such 
discharge(s) are significant and--r;ceiving waterbody use is icpaired, 
the permittee shall investigate the characteristics, nature and. 
frequency of such discharge, and effects, and present a plan of acti~n 
to reduce the discharge of priority pollutants. 



PA..~T I 

c. S?ecial Ccncition - Chlorine 

PAR7 l 
VA0060593 
?a~e 3 o~ 5 

This per~it shall be modified or alternatively revo~:ec and reiss~e: 

co co=?lY ~ith or reflect the evaluations and/or recc:~endations of 
the disinfection cask force ~nd any resulting eff luenc standar~ or 
li~icacion. 

D. Pretreat=ent Program 

~?A by letter of ~ove=ber 10, 1983 approved the City o~ Danville's 
?recreac~en: ?ro;ra~. By this ap?rcval, all provisions and regula
:ions ccntainec anc referenced in the Program are an enforceable 
par: of this ~?D~S ?er=ic. 

Toxic ~oncioring ?rcgram 

1. The City of Danville shall sub~it for approval to the State ~acer 
~on:rol 3oard ~ithin 180 days of the effective date cf the per~i: 
~ 7oxics ~cni:cring Program. 

2. The State ~a:er Control 3oard shall revieY the sub~ittal of :~e 

Tcxics Xoniccring ?rogram ~ithin 90 days after receipt of c~e ?rog:a=. 

3. The City of Danville shall i~?le~ent the Toxics ~onitoring Prcsra~ 
within 90 days at:er notification of the State ~acer Control ~oard 
ap~roval and the provisions contained within che ?rogra~ shall ~~co~~ 
an enforcer.ble part of this ~POSS Permit. 
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STATE OF GEORGL-\ PART III 
DE?AR T.\~ENT Of NATURAL RESOURCES 
ENVlRON.\.\E.NTAL PROTECTION DIVISION Page U of 13 

Permit No. G-.00244~9 

A. ... APPROVED INDUSTRIAL PRETREATMENT ?ROGRA1-..~ FOR ?UBLICL Y 
O';.'NE.D T?, =..;TM C.NT WORKS (POTW) 

J. 

2. 

The :e:-:-:-:s a.id conditions of the permittee's approved pretreatmer.t 
prcgram,.app:ove.c by .the E..ivirnnmental Protection Division (E?D} 
oo ;.;::-:.1 8, l9S3 , (as provid~d !or in 
Chap~er ..::-;-1-.>-o-.u,\6DJ OL!ne Ku1es ano r<.eguiations fer Water 
Quality Conuol), shaU be eni~rceable through this permit. · 

Based en !he infc:-iiiatlcn regarding !ndustria.l inputs reported by the 
per:nittee pursuant to ?an III paragraph B(2), the permittee will be 
no:i!ied by E?D of the .availability of industri::.f e!i!uent guidelines 
O.i which to calculate ·allowable inputs cf inccmpati!:Jle pollutants 
based on best prac::cable.-t.ec:-.nology for each indt.:s:ry grou;::. Co?ies 
of guiceli~es will be provided as appro?riate. Not later than 120 days 
f cllowing re.ce!pt of this information, t~e pe:-rni ttee shall submit to 
the :.?D cc.lc·.:latic:-:s reflec:ing allowable inputs fro.m each :-najor 
cor.:ri::uting indus::-y. The permittee shall also require all such major 
cc~t:-ibuting ·indust:-ies to implement neces!>ary pretreatme!1t require
me:i!s, provid!ng E.?D with notification of specific actio!1s taken in 
this reg a.rd. At th~ t time, the permit may be amended to reflect the 
m-U.1ici;:;aJ facilj:y 1s e±iluent Jimitations for incompatible ?6llutants. 

Sta:-ting on ;..r;::-il 15, 1984 the perm!rtee shall 
submit an:iuaiJy to c.:-U a report !O 1r.ciuc.;e m·e 1ollowing informa::on: . . 

a. A na:-:-ative summary of actions taken by the permittee to insure 
that al! major contributing industries comp!y witli the require:nents 
of the approved pretreatment program •. 

b. A list of major contributing industries using the treatment works, 
diviced into SIC categories, which have been issued permjts, orders, 
contrac:s, or other enforceable documents, and a sta t1.:s. of compli
ance tor each Indust:-ial User. 

c. The name and address of each lndustri:il User that has received a 
conditionally or provisionally revise"d discharge limit. 

4. The permi:tee to which reports are submitted by an Industrial User 
shall retain such re;:io:-ts for a minimum of J years and shall make 
suc:i repcr:s a vailabJe for ins?ec:ion and copying by the E.?D. This. 
period of rete!i::on sh.:l!! !::)e extenced during the course of any un
resolve<.! liti~a::on regarcing :he c::scharge of pollutants by the 
Incl!s::-ia! User or :he operation of the a;:i?roved pre:reatmerrt program 
C• . .,~pf"'\ ro,...,t1~s•e,-i, """'' •~A o;~o,_•,,...~ 

• .... ' l _. l - -. - .- .. - ..61: •.• - •• - ..,_ - ....,. •• 



Si 1\ TE OF GEORG IA PART Ill 
!::)E.?A.R TV.ENT OF NATtJR,\L RESOURC!::.S 
ENYl'KONMENTAL PROTECTION DIVISION Page 13 of 

Permit No. 
13 
G.:..002~449 

B. INDUSTRL:..L PR ETR EA Ti\·\ ENT ST AND ARDS 
.• 

1 ... 

2. 

. _,. 

. ' 
-i.. o O o,. ......, "1 • • o "" Si., - I 1 ,. o.., , ; ,. o ~ 11 • d • • - : ~ j d: '- - "",. ; • • !-1 o o,. i • • ,.; 1 ........... ·-- .. c. ••• ---:U •• _ -. •• in us •. ,_ .sc.:12. g_. s .n.o ~··- ?-· :-n ••• e ... 
~yste:n •o r.ieet Sta.te and Fece.ra_1 P~etrean;-ie::t Reg.ulat!c:is ?ro~·..l!gated 
•n - 0 s'"'~..,s 0 ·o Ser-·10""' 3,..•7(b) o· ·n° ... e,..;.,.,.-1 'c• O·n°r 1n'c .. ,......-- .... - ---·· • ,_ -"-'·• - \. _;,,. 11...; · ... i.'-• w-.c:..r-. 1.• .. - '• .a.iGL.'-11111,C,'f' 

be ne~ced regarcii"'.g new in¢u.s:~i;;l disc~arges and will be rec;uestec !re; 
the perirli:tee-·afier E.?D-has received r.otice of the new indust•i::..l ciisci'.C.i6e. 

A major con:rib:.:ting indl.!s"::-y is one thc.t: (l) has a fjo·~ of 50,000 gallc:u 
c:- mc:-e per average wo:k cay; (2) r.:.s a !low grea:er than !ive pe:-ce~.t c! 
:~e :low ca:-•ied by :he mu:1ici?al system recelving the waste; (3) has in 
its •.;,:asre a toxic pollute..:--.: in toxic amow;;ts as defined in star.cc.res issued 
1-'ide:- Sec:icn 307(a) of the Fede=-al A.ct; or (4) has significant im?ac:, 
ei:her si:-:gly or in combina•ion with other contributing industries, en the 
tre2t:ne!"lt works·or the quality of its ei!luent, or interferes with di.s?osal 
Or 1·•~ S"'"'--;, .. s1ua'a 0 · .. \.- _wc:.c- i o-· .-.·. 

·~nv c'"'---;,.:> ·in "'h"' c·,,.::ni·ion o.: - m-;·c .. con"'"1·i..,..; ..... in,.;us·'")' as - r""s·"· t\ ,_ ••C...ac- 1 '",_ ·-.:.•• L. 1 ... c. G t ... ..;""'"'i.."'''S. ,....., '-• c:. _ "---"' 

of promulg:.tic:--.s in reS?D1se to Sectic:-i 307 of the Federal Ac: sha!l 
be:~:-:ie a ?ar! oi :his permjt. 

C. REQUS. ::.\1 ::NTS FOR E;:"FLUE~T LIMIT.~ TlONS ON POLL UT A~TS A TTR!5UT A2:LE 
TO L\iDUSTR.lAL us=:.RS 

l. E.:£1ue!lt limi::.tlons :o:- :he pe:-mit.tee 1s cisd1C.rge are listed in ?c.:-t 1 c! 
th!s .?e:-:-nit. Ot:-ier pollutants at:dbutabie :o 'inputs from major co~::-ibl!ting 
indust<ies u.sinb the m· •. :nic:;::al syste:;'1 may also be present in the permittee's 
c!sc!i.=.:-g~. At such time 2s s·ufiicient inio:-rnation becomes available to est~biish 
Jjmitations for such pollutants, this permit may be revised to specify e:f!Juent 
limitations for any or all of such other pollute.ms in accorca.nce with best practi
cable technology or water quality standc.rds. Once the specific nature of indus
trizil contributions has been identified, data collection and reportir.g reqllir.:!ments 
.may be levied for other parameters in addition to those spec!.fied in Pan I of this 
pe:-mit. 

2. With regard to the effluent requirements listed in Pa.i:t I of this permit, it may 
be necessary for the perm!ttee to supplement the requiremen"s of the State 
2.'"ld Federal Pretreatm~nt Regul~tio:1s to ensure compliance by the permirtee 
with all a?plica.blc ei!Juent limitations. Such actions by the perminee may be 
necess::.ry regarding some or all of the major contributing industries discharging 
to the munic;?~l systern. 
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?!"e r:::-ea :::::ient 

:- E :-::-. : :; 
...... 
·'-. 

( ~oc::.. fie:::) 

- - . 
~: :. :-. ".' : :- :: ~. -

::ien:al ~!..ai.a;e.::en: '-lr.ic:-. co=?lies -;.:i:!i the req'..1:::-ec ac::.·:i::::.es co:-.:a:.nec 
in the State and Federal ?retreat::ien: Regula:icns 15 ~CnC 2~ .0900 a~c 
L.O C?R 403 res?ectively. The ap?roveci Loca: ?:-e::::-eat:;ient ?:-':)g:-a=: anc 
Co:;ditions o: .!.??!"':)'-'al are he:-e:i:: inco!'?O•a:eci as ?art o: ::-.is ?e:::-.i: 
by !"eference. The on~£Oin;·inci~st!":a: ~o~i:cring ac::::~:.:ies :f t~e 
Pc:-;,·• s ?re:::reat::ient ?rogra.'1\ shall be gover:-.ed b~; ?:"e.:rea::::'.ent regu:at:.c:-. 
anc the Conci:ions o: Fina! Ap?roval. 
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\ .:.. ) 

the Publicly ()..;neci Treati:lent \.Jor~s or ?OTW) r::0 aici the State ::.'1 :he m.:;r.a~e-

ment of the Local Pretreatment Program established pursuant to the afore-

mentioned regulations and statutory authority. 

Seccicn II. Res?onsibilities of POT"..: and D::~! 

1 
1 • The pretreat~enc program will be aciministerec ac the local level ~ith state 

parcicir~tion as described herein, after the ?o~; has taken ce~tain ena~~1~; 

actions. These action consist of, but are no: li~itec to, amencing i::s 

sewer use orcinance to meet mini~um requirements of state and f eceral ?retreat-

i:'le:::: regulations, submicti::g anc bcustrial user· (I";;) survey in an ac:e;:;:a=.;.c: 

fo~at, and reaching agreement on a pretrear::ient i~plementation schedule in 

the P07:·7's. Z\?DES ?er.:iit .. · 

2. T.'1e ?07\t -will have assuned res?onsibility for ?erfo-::-::\ing the follo\..;ing .activi-

ties: 

a. Collduct an Industrial User Survey including icientificaticn of incustri~ 

users and the character and volu:-:ie o::· pollutants con::ributec to t~e ?O~ 

by the industrial users. 

b. Submit an evaluation of legal aut=-.orit.ies to be used by c:-.e ?er::i:::ee ::o 

apply and enforc~ the requirements of sections 307(~) and 402(b) (s) of 

the Clean Water Act, including those requirements outlined in lO CrR ~03.3 

( f) (1) and • 0905. 

c. Submit a determination of technical infornation (including specific re~uir2 

rnents of 40 CFR 403.8 and 0905 and .0908.) 

d. Submit specific ~OTW effluent limitations for prohibited pollutants contr:-

buted to the P011\ by industrial users. 

e. Submit design of a monitoring program ~hich ~ill implenent the require~e~t: 

of the State and Federal resuiations. 

r. Sub~it lis:: of :':loni::oring equi?we~:: re~uired by the ?o:-:; to i~?le~~nt r:.e 

s:ruc::e~ for =on!:or!~~ or a:.alvs!s cf !ndus:r!al ~as:es. 
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g. Subnit an evaluation of financial programs and revenue sources as 

required by 40 en 403.S(f) (3), and .0905 (f) (3) . . . . , , . · .. ·:11cn w1_.._ oe 

e~?loyed co i~?le~ent the pretreacnenc progran. 

Su~~i: a request for precreatnent progra: a?proval (and re~oval cre-

die app~oval, if desired) as required by 40 CFR 403.9 and .0509. 

3. The DE~ will review re~oval credit request and w-ill ~a~e ar. a??ropriace 

deter~ination. 

£. Funda~entally differer.t factors variance request by a given category cf 

industry :::ay be co:::::-iented upon by the ?OTW. DE~! w-ill ::ake a ?re:i:::i::a:-y 

finding and deny t~e request if funda~entally differe~t factors do ~ct 

exist. If such factors are found to exist, DE:! will for~ard co ~?A a 

reco=.:::endation that the request be approved. 

Sectib:: I!I. ?er::iit ~eview anci Issuance 

1. Applications by an IV for a POTi~ ~ndirect Discharger (?I~) ?er::it wi:l 

consist of an engineering report conforr.iing to a prescribed for.:ia:. This 

applica t:ion should be submitted to the POTW for revie\..· anc cc:-.::ie:-.t. 

') -. Pretreat::ient pernits will be issued by the P07W staff. 

proposed perr.ii t will be ?rovided to the IU with a 30-cay cc::-w-::e:-.: ?c:::-:c.::. 

3. The P01W will issue PID Per.nits to pri:uary industries (as ciefinec by t.() 

CFR 403) and significant industrial users. (For the pur?ose of this 

agree.nent, the term "significant industrial user" shall ;:iean an IL'. t-•hich 

discharges greater than 0.025 ~1GD to a POT'i.J, or greater than 5 percent 

o: the hycraulic or organic design capacity cf :he receivi:-.g ?07"..i, or an 

Ir having a ?riority ?Ollt.:tant in its discharge,) 

I. -. s:a:icard st.:bc~ter;ory 



made by the POn.J with concurrence bv DEM. Mini::iu=: acceptable IV pre-

~treat~ent standards will be those promulgated by EPA, and adopted by the .... 

E.:·'.C, although orcinance require::ients -way supersede nacior.al scancards if 

r.-.ore restrictive fo:- purposes of procec::.:1g ;\·acer Quality. 

5. Prohibitive pretreat~ent deter:nir.3tions will be nade in accordance with 

the Pon; ordinance. The Pon; ordinance will be required to meet the 

nininu~ criteria expressed in 40 CF:\ 403.S(b). 

6. Per~its will be issued under POT~ procedures and will re~uire renewal 

at established intervals exce?t :ha: per:its may be ~edified or revised 

upor. the adoption of ne~ standards or, at such tine as Ir process c~ar.ges 

becone: a factor. 

Section IV. Conpliance Assurance 

.:. . All per::ii:ted I~'s shall be required to sub=it self-monitoring data at 

monthly intervals to the POT..J (unless othen,.ise instructed). These 

monthly reports will be.subnitted on standardized fon;is and due at reason-

able reporting intervals, established by the POTW. 

., - . The POT;\, will maintain a compliance evaluation sysce::i for per~i:tec :~' s 

with overview by DE~1. Copies of violation notices concer~ing COw?~iance 

evaluation by the POTW will be provided to DEM. 

3. Primary and significant industrial users will receive at least one compliance 

evaluation inspection and one coopliance sam?ling inspection by the POT~ each 

fiscal year. The DE~ will overview this activity. All compliance inspection 

by the POr.,· will be ::iair.tained as a "WTitten report for acccuntabili ty pur?oses • 

A!l co~pliance =e:cords shall be ~ai~:ained ~or a mi~:~uc of t~=ee (3) years. 



. Section V. Enforcement 

1. The POT\-l nust play the lead role in enforcenenc. Enforcement nay be a 

jo:'..nt effort "'itn DE:-1 overview. The ?07\{ shall keep the DE~1 ir.fo:-::-.e:c 

concerning all enforcenent actior.s initiated. 

2. The DE~ has the authority to overview and if necessary co enforce against 

non-coT:1pliance by industrial users when the POT.,' has failed to ac: or has 

acted to seek relief but has sought a ?enalcy which the director fir:cs co 

be insufficient. 

3. The enforcenent of POT.~ pretreat~ent ?rogr~~s by DE~ is ccnciuctec through 

the P07W's ~?DES per.:1it. 

Section VI. Reporting and 7ransmittal of Infor.:-.atio-:1 

1. The ?OTW will advise the DE~! of all introductions of ne'I.' pollutants ir.:o 

the POTW. 

2. The POT:·: wi 11 transrait to tne D-;-·" -·· of ail com?liance . . 
a CO?Y :.ns?ec::.c:-:s 

perf orr.ied at IU facilities by the PO'r'i~. 

j, The DE~! w-ill transmit to the POTW a co;:iy of all co::ipliance ir:spect:.ons ?er-

formed at IU facilities by the DE~1 •. 

4. The DE>! will notify the POT"w of the applicaoi:;..i:y of prec:-eat::-.e:r.;: s:ar:c.:.:-c£ 

as final standards are promulgated to EPA anc ado?teci by the E~C. .... .:. .-.e 

industrial user inventory proviced by the POTW will be used as the ~asis ~c 

notifications to appropriate IU's. 

Section VII. Revisions to Agreement 

This agreement may be reviewed annually during the four:h ~uarter of each 

fiscal year (beginning October l and encing Septenber 30) ~ith revisio~s agree-

able to ~cth ?ar:ies ~acie at that ti~e. 
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EXAlPLE 2 

Permit No. IN 0025755 

nmv ... 'tA STREA.'1 POLLUTION CC~iTROL BOA..t\.D 

A.'1E~"DED AUTHORIZATIO~ TO DISCHARGE: ~i"DER Thl: 

HATIO~AL POLLUTANT DISCHARGE ELI!1INATION SYSTE!1 

In compliance with the provisions of the Federal Water Pollution 
Control Act, as amended by PL 92-500 and PL 95-217, (33 U.S.C. 1251 et seq.; 
the "ACT"), and Public Law 100, Acts of 1972, as amended (IC 13-7 et seq.~ 
the "Eovironmental Management Act"), the National Pollutant Discharge 
Elimination System (NPDES) discharge Permit No. IN 0025755, issued Septe~ber 1, 
198~, to the City of Gosheo, located at Goshen, Indiana, is hereby amended 
by the revision of pages 8 and 9 of 11, and the deletion of page 10 by the 
addition of pages 2a, s,· and 9 of 11. The additional pages establish -
condi:ions for tbe operation of a local pretreatment program by the pe~mit:ee. 

All ter~s and conditions of the existing permit not modified by 
this doc~~ent will remain in effect. Further, any existing term or conditioo 
i,.;hich this modification will change will remain in effect until any lega,l 
restraiot to the imposition of this modification has been resolved. 

This amendment shall become effective on the date of the signature 
of the Technical Secretary. 

This amendment shall expire at midnight, August 31, 1989. 

Signed this day of 
for the Indiana Stream Pollution Control Board. 

Technical Secretary 

p E R f..i I T <:: c:-,.. TI'"' "I 
"""" ""' '\Jl'J 
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PART III 

Requirement to Operate 
a Pretreatment Program 

Permit No. IN 0025755 
Page 8a of 11 
Date Revised: 

The permittee, hereinafter referred to as the ''Control Authority," 
is required to operate an industrial pretreatment program as described in 
the program proposal approved by the Indiana Stream Pollution Control Board. 
To ensure the program is operated as approved, •. the following conditions anc 
reporting requirements are hereby established: 

The Control Authority (CA) shall: 

1. Submit a schedule for imolementation of its program within stx 
(6) ~eeks after the issu;nce of this modification and report-its 

·progress in implementing the pretreatment program during each 
calendar month by the 28th day of the following month to the 
attention of the Pretreatment Group, Division of Water Pollution 
Control, Indiana State Board of Health. This reporting requireme~t 
may be terminated by written notification from the Indiana Stream 
Pollution Control Board without public notice. 

2. Issue discharge permits to all affected Industrial Users (!Us) in 
accordance with the approved pretreatment program procedures 
within six (6) months after the issuance of t~is modification. 
The permits shall require the development of compliance schedules, 
as necessary, by each industrial user for the installation of 
control technologies to meet applicable industrial user discharger 
limits and other pretreatment requirements. 

3. Enforce the industrial pretreatment requirements, including 
industrial user discharge limits, of the municipal sewer use 
ordinance and discharge permits issued pursuant to the ordinance. 
In addition, the CA is required to report !Us that are in violation 
of the ordinance in April, July, October, and {anuary. The 
report shall include a description of corrective actions that 
have or ~ill be taken by the CA to resolve the violations. Seod 
all reports to the attention of the Compliance Section of the 
Division of Water Pollution Control, Indiana State Board of 
Health. 

4. Carry out inspection, surveillance, and monitoring requirements 
as described in its approved program which will determine, 
inde?endent of information supplied by IUs, ~hether !Us are in 
compliance with the industrial user discharge limits and other 
applicable pretreJtrnent requirements. 



~tate of Wisconsin 



FerT I I, SecT I on c 
... ?D~S PemlT :~ • ... ·1--0:2::~cl-! 

7;.e ;:ier-;:-.1-:-Tee Is reculreC: ":'O o;er-eTe en lnc:.:s,.rlel ;:re'tree":;"".en't ;rc;re::1 es ces::rlbec in T~.e ;ro1:=re:T1 

::;;rev.eC: :y T:"\e ~;:ier':"':':'en,. cf :;.:Turel ;;eso1.:r::es enc The'T' ccr.-.::il les "l'T't\ Tt\e recuirer.er.'T's s"• 1cr.l". Ir. 

r-:-:. 21f-, ;.·1s. Ac":'., Cc:e.· ic er.svr-e Tt\e ;:>rc;rer- is c;:ier-eTec In ecc:cr-c:ence wl'th 'T'l"te e;:prove:: prc;re::-., Tr.e 

fcl le-In; c:::n:::ITic~s enC: r-e::.:ire~enTs ere t\ere:y esTe~I ls:-.ec: 

ihe ;:.err-.l~ee s:-iell r"eir.Tein e c1.:rrenT inver.To:-y c'f Tl".e 9enerel c:-.e:-::~c-:-er enc: volu::-.e cf 

wes-:-eweTer Tl'\eT inc:;:s'T'riel 1.:sers c:lsct'.er9e Tc -:-ne -:-ree":"\':\enT worj(_s enc sl".ell 1.1;:>ce-:-e 'T'he 

ir.:1.:sT<lel cser s1.:rvey ennuelly enc re;:ior'T' e:'ly Ct\enges In 't~.e survey To 'T'ne ;.·isconsin .. 
De;:e:-T:':lenT c~ ~eT1.:rel ;;esources :y re~ruery 2E-:-h o1 eec:-. yeer. 

i!">e ;:ier-r..ITTee s:-.e11 c:cn:':.:cT en lr.ve:"lTcr'!' c~ ;:>rloriTy polluTenTs es C:e~lr.ec :y T~.e L.:.S • .:;_~;.., 

eriC: s~.el I elso icet\Tlfy e:"lC: cnr.-:-i~y e~CITior.el cr;enlc c::r..;:i:::un:::s ··hich occ:.ii- In -:-r.e l~nuenT, 

e1'flven7 end s.l:.i::9e. ihe :nver.Tcry shell be ccr..;ileTed :y l·',erch !1·, ISci e:"lC s_:-.ell consisT cf: 

I ; Ser-::lin; enc :r.elysls c~ T:"l<? in~l1.:e:-.1 enc ef'flue:'lT for The priority ;:>oll"·Ter.ts, The 

s~--;;llr.; s~.ell ::;,e CC:'le c:.:rlr.~ e cey ... :-.e:"l lr.:::"·s":'riel qlscher~es ere oc:'.:l'"l'"ir.;: er r.c.~.el 

""exl::'.l.':':I level~. The Se..':':;les s:-iel I ~e. 72-hour ccr.::::-:sites, exce;:>'t 1or voleTil_e o:-;:r.i::s . 

.. :-.1c:-. s~.el'I ~e ter.en ::iy ~r.:::: seri;:lln9 Tec~.nicves. >-_nelysls foi- 'tl".e U.S. ~?.!- u:-p.-.lc 

P:--ier!Ty i=-cl 11.'t!:-.Ts sr-.el I :ie :·er~c~.ec :.:sin; l.!.S. '€.?A rr.erho:s lf:2'- en::: tci5 c:uly 1s:2 
vei-sion er ;:-:.-e :-ece~T versic:"l), 

.... 
'• 

i> Se.~;>lin; eric er.elysls of e sluc9e se::-.;:le for -::~.e ;::riorl-:-y ;:>oll!.iTenTs, ";t-.e s:1.::!:e s:.::-.;IE: 

s:"iell bee ccr.:~oslre of •eeir.ly ser.-.ples t.:;.;en over e ;::erloc of eT leest one r-.cr.t:-i c1.::-t.r.~ 

T~ yeer. Arielysis 61 sluC:~e se.-:-.ples lo:- Ll.S. ::;::;.. Or~enic ?rloriTy Folll.iter.'T's sr.el I els: 

~ollo•· r..errio::s t62t. end fc25 ciTed In I) ebcve exce;::r foi- r:oC:11lceTions TO r~.e s.:r..;:les 

;:>•e;:eretlcr. enc extrecrlon iecnni~ues e::;:ro;rle1e re sli.iC:Qe er.elysis. 

3> Se::-.;::le ccllecTion, s,.ore;e end enelysls shell con1or-:':I 'tC 't!'le ;>rocedi.:res recO"'.~.envec ::>y 

'tt-.e ~;er7r..enT, Spe<:iel se..':l;>lin; cl'\:/cr ;>reservetion pro:ecl.ii-es •Ill ::.e rec_.ire::: ~or 

'those pollutenTs "hlch deterloi-eTe re;:iC:ly, The Ce;::ei-Tr.0er.T will pi-cvlce ec:::iric.-.el 

91.:icence on Slr.:;>le cclle~lon, storege enc enelysls eT the per-::-.t~ees rec:.iesT • 

.t) In edditicn 'T'o The prlor!Ty polli.:Ter.ts, e ree!.One::>le et"'t~;::t shell be r.'.ece tc lee!".'tl~y 

enc: cuenTi1¥ Tl"le ten most e::iuncer.T cons,.iTuen'ts of eech e~re~ <excluC:ins ;::rlori_Ty 

polli.:TenTs e:'ld unsu:srlt~ed ellphetlc cor:1;>ounc:s> sho-n robe presenT ty peei<.s·o~. t:-.e 

':'CTe I I on ;:: lets <reconsTi-uc':'ed ges ct\rc;t:".e'T'ogro-:is) more then ten t ir.oes h I s;her 'then Tl"le 

eC:jecenT :ec<~round noise. ldentlflcetlon she I I be et":'~:ted throu;h the 1.:se c~ t:-.e U.S. 

E?,Vt-;IH ccr..;:u,.erlzec 1 lbre:-y c'f r..ess s;:-ect:-e, wlTh vlsuel conflmetlon by en ex;:-erlencec 

enelysT. o~er.'tl~lceTicn :-.ey be en orcer-::1~.e:;:-.ltuoe es'tlr.-.e'te bes.ec 1.:pcn ccr;.erison wl'T'n 

en inTerr.:I s':'ence:-c. 
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2. C.O:-.~: I e:"ld Erdcrce""!r.-:-

e. lnc::.:strie I User C::r..;:.l lence Schecules
2 

The pennl~':'ee she I I rec:ulre tr.e C:evelc~,.'Tlent of ccr.::;>l lence schedules, es necessery, by ee::n 

lnC:l..'srrlel user fo:- rhe lns"Tel letlor. of ccn"Trol 1echnologles 10 mi;e1 e:;>~I lce~le lnGi.;s1:-iel 

user Clsc~e:-9e limits one c':'l"'er pretre·e~er.t reculremen1s ond srioll Issue C:ls:r.ersE: ~e.-~.11s. ~ 

lnc:.:s-:-:-iel :.:se:-s In ecc::r::en::e .. :1.~. the e::rcved ;:.:-er:-ee~.ent ~ro~:-e::-. ;:lrc::ec:i.;res by 

:::. ln:::.:s-:-rlel L'ser Yiol.:rlon ;;e:--orr 

Tne ~e~i~ee sr-.ell er.force rne lnCi.;sr:-lel ;:retreenr>ent recvir&'Tlenrs lncluC::ln; inc:.:s-:-riel ust 

C:iscr:er~e limits, c~ 1he Sec1ion ~.II of the Co:e o1 OrC:lrionces. In ec:c:l1ior., 1:-ie pe:-~:d~e-e 

Is. :-eculred "TC re?orr ouer-Terty indl.'STriel users thet ore in vlolerion c~ the orc:ir.e:-.ce tc t: 

~:er~nt o1 ~~-:-u:-el r\es.::iurc:es by ;o C:eys ~ol lowin5 the enc: of _eoc:-i c:uer1er. ihe re;:-crr 

snel I Include e cescri;:rior. o~ corree'7ive e::tlons ~net heve or will be teken by.tne ;:~~iTTe• 

tc :-es::llve r:-.e violetic:is·. ·Tr.e firs~ re;:crt sl".el I be due S.e;:1emt>er )0, i;o~. I~ tl'le~e e:-e r 

1r.:~st:-lel 1.'Sers in violet Ion c::.:rlng e ~uerter, the re;>orr should so stere. 

e. ?ro;:-o~ Effecrlveness Anelysis 

ihe ~e.~1-:-te-e sr.ell ::iy ~'.ercl'I 31, e:inl.'elly evolu.::-:e the eftectlve:iess o1 71'\e ;:re-:-ree~er.t 

prcsro'll, end su:;::-.; t o re;:iorT -:o tne De::ierr::-.ent. ihe re;:>O:"'':' she I! inc I u:e e :::r 1 ef s~. c1 

The wc.'"ir.. ;:ierf~.eo c:urin!; -:-~e yeer lncludir.9 the nv:':'l~ers cf pemln issuec enc: in e1. 

r.u::-.:ers enc: kines of lnC:i.:srriol us.er re;:crrs revle•eo, nur..::.er o1 ll'ls;:>e~i:::ns enc: ... ::::-.ltcrlr.~ 

surveys cor.::ucte.::!, ~vc:~e-r er.c ;>ers:::n:iel essis~"eC: ro t~.e ~ro.sre.~. e 9eroerel cis:vssic."l c~ 

p:-o~:-e~ ;:rosress in r:.e-erir.s -:-~.e c:::_iectlves c~ -r~.e LeCrcsse ?:"'e-:-ree~n1 rrosr.::~ 1c;er~.er .. i-: 

s u:-:-:7,ery co-:-.~ent s enc l"eco-.::-·e ni: e1 ions. 

c. frosrom ~'ocl~ lcetlons 

Ally si9nl~icon-:- ~:-::;ic-sec ;:.-o;re~ ::1oditlcetlcn shell be su:::r:il'Hea to the Ceportment of /;Hur! 

F-es::l~rces ~ore:~ ··el. rereine~Ter, e si9nlflcent proi;re~ modlflcetlon Shell include, t:1.:1 

nc~ 'e limtrec: tc ~ ·y chen9e ir er~olln~ le;:I e~tho:"'lty to edmlnlsTer ond enforce 
preTreer::-.enr pros· t" cone it I cr:s end re cu I re"'en~'s, r:-.ejor mod If I c.:t Ion In Tl".e pro9:-zr.. 1 s 

oo~lnlstretive pro=ec:~r~~ or :::peretlns egre~ntCs>, e s l9nlf lcont reduction in mcni-:-o:-in~ 

pro:edvres, e slgnlflcont chenge In the flnoncial/revenue system, eno o sl9nlfl~nt chen~e 

!lnclucln~ any reloxorlon) In tne lo~I I lmltetlcns for toxlcents enforc.ec one eppl iea -:-o el 

effected lndi.:s-:-rlel users of the sewo9e treetment works. 

t, Soeclel Conditions 

e. Su r-ve I ti once 

ihe per~lr-1'e-e she I I recui:-e the si.:~~lsslon cf, receive end review selfoo(Tlcnltorins re:Ct"~s er 

other nc~:~s ~ro~ lndustrlel us~s In eccor~ence wl~h The a;iprove<i prerree~~T prc;~e~ 

prccec::.:res. ine :;eml-:-1~ sr.el I elso ce:-ry ctr.' lns~e-:Tlon, sur,.ei 1 lence, ond monitc·· 

reculrew":".e:-:"Ts wr,lch will ce-reml.--ie, inoepencent cf ln1o~e-:-ion su;i:illed ~y he lnci:sT~ :se· 

wheTl">er -rne lnc:.:s":'rlel users e:-e In CO'"".;:lllence wit!': the lncusrrlel user C:lscr-.erse lir:.lTs er.: 

c~~er e:;:I lce~le pre-:-ree~nT recvlrer'llents. 
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.. P..::lic:~io:-. c~ Viole-rions 

i:-ie ;::-err.il-:-7e-e s/\ell ;::.:Plis."1 e lls7 :::f lr>dus':'riel us.e:-s ':'."1e':' r.eve sisnifi::er.':'I)' viclea: 7:-.e 

mu:'lici:;-ei !>e-er v~ c:-::ine~e our In; r:-ie ce!encer yeu, in ':':-.e 1e.·9es7 Cei ly roe .. s;:~e.- in 7~.e 

..- :ree Py Je:'lu!:-y 31 c~ ':'r·~ ~cl!o•in; yee:-, Pu:"!>:.ien':' Tor;;;, 211,31l1H9i, 

,:-.e ;,e:-:".'ir7-=e S!".e!I c::r..::1.:7e e:n evelue':'io:-i cf 7:-.e io::el limiTe7iO."lS fc· ::b:~.l..17., c:-.:-:.-.i,..7., 

c::;:::er, tee:, nic .. el, :ir.: :nc C)'eni:e fo:- inG1.'s7:-iel use:-s, ciscne:-9in; 7nese su::s':'e!".:es To 

7r,e: ':'re:7"~en7 ::;le:-.7 e:'l:: s:-.el: ;::-::::>o!.e elTe:-ne~e or roe. lir:d':'e':'lol".S If jus':'i~ie::. ine 

pemi-:-re-e s:-.ell provi::e ,.ne evelueTio:-, o~ .10::.:1 limiTe7icns In e re;::_:ir7 ~o 71'\e Cle:.:-.. -.. er,7 :::.e 

::iy Ju!">'? 3C., 1:;::;. L';:o:-. con:..::-:-ence e:-.:: e::ce;:':'e:-.ce c~ el7err.:re or ·ne .. llr.1i':'e7iO!"lS ::i· 71'\e 

~;:e~·en':', ':'ne pe~.i77ee S!"0 C:ll COC::7 ln70 i':'S exis7ing Sewer us.e orcinence sei:: ll7.i':'e7iC"1S 

.t-:-:iin six. ~-.:ir.-:-~s. 
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ATTACHMENT 3 

-- -- ... __ -·---· 

DRAFT COPY 

SUBJECT TO REVISIOH 
-OJHER REQUIREMENTS .. 

APPROVED PRETREATMENT PROGRAM CONDITIONS 

Under the authority of (Section 307(b) and (c) and 402(b)(8) of the Clean 

Water Act or applicable State law) and implementing regulations (40 CF~ 

Part 403), the perrnittee's final pretreatment program application as submitted 

on----------- is hereby approved. The perrnittee, hereinafter 

referred to as the "Control Authority", shall apply and enforce against 

violations of categorical pretreat~ent standards promulga~ed under 

Section 307(b) and (c) of the Act and prohibitive discharge standards as set 

forth in 40 CFR Part 403.5. The Control Authority shall implement the condi

tions of the Approved Pretreatment Program in the following order: 

A. APPROVED PRETREATMENT PROGRAM CONDITIONS 

1. Apply and enforce the legal authorities and procedures as approved on 
which shall include, but not be limited to, those 

-sp_e_c_i_f_i c-1-o-ca_l_e-ffl uent l imitat i ens established pursuant to 40 CFR 
403.S(c) and enforceable on industrial users of the system for the 

·parameters listed in Part III, Section D of this prmit in accordance 
with the approved program plan industrial allocation scheme. 

2. Maintain and update, as necessary, records indentifying the nature, 
. character, and volume of pollutants contributed by industrial users 
to the publicly owned treatment works (POTW). 

3. Enforce and obtain appropriate remedies for non-compliance by any 
industrial user with any applicable pretreatment standard and require
ment as defined by Section 307(b) and (c) of the Act, Section 403.5, 
and any State or local requirement, whichever is more stringent. 

4. Issue (wastewater discharge pennits, orders, contracts, agreements, 
etc.) to all affected industrial users in accordance with the approved 
pretreatment program procedures and require the development of 
com~liance schedules, as necessary, by each industrial user for the 
installation of control technologies to meet applicable pretreatment 
standards and requirements as required by Section of 
Sewer Use Ordir.ance -------



.. s. 
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2 

Carry out inspection, surveillance, and monitoring requirements 
which will determine, independent of information supplied by the 
industrial user, whether the industrial user is in co~pliance with 
the applicable pretreatment standards. 

6. Co~~ly with all confidentiality requirements set forth in 40 CFR Part 
403. 1~ as well as the procedures established in the approved pretreat
ment program. 

?. Maintain and adjust, as necessary, revenue sources to ensure adequate 
equitable and continued pretreatment program implementation costs. 

B. RE?ORTING REOU!REMENTS 

The Control Authority shall prepare and submit to the {USEPA, Region V, 

Permits Section or the State) a report on the th --------

which describes the pretreatment program activities for the (previous 

calendar year or 6-month period or more frequently as required by the 

Approval Authority). Such report(s) shall inclllde: 

1. An updated listing of the Control Authority's industrial users which 
identifies additions and deletions of any industrial users from the 

19 industrial waste inventory. Reasons shall be 
provided for the ~for~mentioned additions and removals. 

2. A descriptive summary of the compliance activities initiated, ongoing 
and co~pleted against industrial users which shall include the number of 
major enforcement actions (i.e. administrative orders, show cause hearings, 
penalties, civil actions, fines, etc.) for the reporting period. 

/ 

3. A description of all substantive changes proposed for the Control 
Authority's program as described in Part III, Section A of this pennit. 
All substantive changes must first be approved by (Agency Name) before 
formal adoption by the Control Authority. Hereinafter, substantive 
changes shall include, but not be limited to, any change in the enabling 
legal authority to administer and enforce pretreatment program conditions 
and requirements, major modification in the program's administrative . 
procedures or operating agreements(s), a significant reduction in monitoring 
procedures, a significant change in the financial/revenue system, or a 
significant change in the local limitations for toxicants enforced and 
applied to all affected industrial users of the sewage treatment works. 

~. A lis~~ng of the industriaJ users who significantly violated ap~licc~le 
pretrea ment standar~s and require~ents, as defined by section ~03.3(f) (2) 
(vii) o the General Pretreat~er.t Resulation$~ for the re~ort~ng perioc. 
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S. The sampling and analytical results for the specified para~~ters as 
contained in Part Ill, Section C of this pennit. 

6. (optional) The Control Authority shall submit to the (USE?~, Region V, 
Per.nits Section and/or State) by December 31 cf each year, the names and 
address of the tanneries receiving the sulfide waiver pursuant to the 
procedures and conditions established by 40 CFR 425.04(b) and (c). ihis 
report must identify any prob1ems resulting from granting the sulfide 
waiver as well as any ne~ tanneries tributary to the sewerage system for 
which the sulfide standards may apply or any tannery receiving the sulfide 
waiver which no longer is applicable. 

7. (optional) The Control Authority shall submit to the (US~?A, Region V, 
Permits Section or State ?er.nit Section) by December 31 of each year, the 
name and address of each industrial user that has received a revised 
discharge limit in accordance with Section 403.7 (Removal Allowance 
Authority). This report must com~ly with the signatory and certification 
require:iients of Sec:ion 4-03.12 (1) and (m). 

1. The Control Authority shall sam~le, analyze and monitor its influent, 

effluent and sludge in accordance with the techniques prescribed in 40 CFR 
-

Par: 135 and a~endmen:s thereto, in accordance with the specified moni-

taring frequency and schedule for the following parameters: 

Pa rarreters Units Frecuenc:v Sarro 1 e Tvoe (2) Permittee's 

Total Arsenic (As) 

Total Cadmium (Cd) 

Total Chromium (Cr,) 

Total ChT'Omi um (Cr) 

Tota 1 Copper (Cu) 

Total Cyanide (CN) 

Total Iron (Fe) 

Tota 1 Lead (?b) 

To~.:1 ~erc~ry (H;) 

io:al Nickel Uii ) 



( 1 } 
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Para i7"eters Units Freauencv Sarro le Tyoe ( 2 ) Pe rmi t t e e 1 s 

Total Phenols .. ... 
Total Silver (Ag) 

Total Zinc (Zn) 

Total Kje1dah1 Nitrogen (TKN) 

(1) Approval Authority should include other parameters as needed. 
(2) Note whether sampling apply to permitte's influent, effluent and slucse. 

D. S?~C!AL CONDITIONS 

1. At no time shall the following daily influent values be exceeded by 

the Control Authority for the specified parameters: 

Total Cyanide (Cn) 
Total Cadmiu~ (Cd) 
Total Chromium (Cr, T) 
Total· Copper (Cu) 
Total Iron (Fe) 
Total Lead (Pb) 
Total Mercury (Hg) 
Total Nickel (Ni) 
Tota 1 Silver (Ag) 
Total Zinc (Zn) 
(Others) 

Mc/ l Pounds I Day 

2. If the sam~ling data results from Part III, Section C of this permit meet 
the criteria of 40 CFR 403.S(c), then this permit will be modified to include 
influent values for these parameters. > 

3. (optional) The Control Authority shall notify (USEPA, Region V, Per:iiits 
Section or the State) 60 days prior to any major proposed change in existing 
sludge disposal practices. · 

4. (optional) The Control Authority shall monitor the following industrial 
users discharge for the specified parameters in accordance with the following 
frequency and schedule and submit the results to (Region V or the State) on 
the th of and the the of 



Li st Users Parameter 

a .. 
b: 
c. 
(Ct hers) 

E. RETAINER 

5 

Units Freouency 
Sample 
Tyoe Notes 

The USE?A, Region V and the State retains the right ~o take legal action 
against the industrial user and/or the Control Authority for those cases 
where a per~it violation has occurred because of the failure of an .industrial 
user's compliance with applicable pretreatment standards and requirements. 



REGION VI 

(Region VI Model Language) 
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PART III 
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OTHER REQUIREMENTS 

1. Contributir.a ind~stries and Pretreat~en~ Reou,rements 

a. The per~ittee sha11 operate an industrial pretreatment program in 
accordance ~ith section 402(b)(8) of the C1ean Water Act and the General 
Pretreat~ent Regulations (40 CFR Part 403). The program sha11 also be 
ir.;pl e::iented in accordance ~ith the approved POT'..' pretreatment program sub:nitted 
by t'!"1e permit tee ..,·hi ch is hereby focorpora ted by reference. 

b. The permittee shall establish and enforce specific limits to 
imp1ement the provisions of 40 CFR §403.S(a) and lb), as required by 40 CFR 
§403.S(c). All specific prohibitions .or limits developed under this requirement 
are deemed to be cor.ditions of this permit. The specific prohibitions set ou~ 
in ~O CFR §~03.S(b) shall be enforced by the permittee un1ess modified under 
this provision. ' 

c. The permittee sha11, prepare annually a list of Industrial Us~rs 
which, dur~ng ·the past twelve months, have significantly violated pretreat::ient 
requirements. This list is to be published annually, in the largest newspaper 
)n the rnunidjn11ty, during the month of , with the first 

~~~~~~~~~ 

publication due 
~~~~~~~~-

d. In addition, at least 14 days prior to publication, the following 
information is to be su~~)tted to the EPA and the State for each significantly 
violating Inc~strial User: 

1. Condition(s) violated and reason(s) for violations(s), 

2. Compliance action ~aken by the City, and 

3. Current co~pliance status. 



KEGION VIII 

(Westminster, Colorado) 
[language used by the EPA Regional Office) 

(State of South Dakota) 
[language used by the EPA Regional Office] 



Westminster, Colorado 



NATIONAL PRETREAiMENT PROGKAM 
MS~ORANOLM OF AGRE~~ENi 

B ETWE:N THE 
CITY OF WESIM!NSTI:R, ·cOLOKADO 

AND THE 
UNil::D s1,;1::s EtN !iWNMENiAL PROTECTION AGENCY I REG Im~ VIII 

The United Sta:es Environ:ilental Protection Agency, ·Resion VIII (he;einafter, 
the 11 E?.;") he;eby appi'Jves the City of Wes"::ilinster's (he:o:inafter, the "City") 
?re:rea:~ent ?ro;;~~ desc;ibed in the City's November 15, 1982 submittal 
doc . .....,e,.,- c."'•.:•1 e"' "T ~.i.,s•.,..: "l ?re• .. ·c:i~en• 0 ro 1·• .. ::i,.," :is --e 0 ·1· ng •he re~u~ """' • liioAolll .... ..,.111.11.. ... ,.~..,, '-· 1--. •• --"-'' • '- • =· ..... "1 , flO. .. 1 -• , • \oiii, ,r~11en1.s 

of Sec:io:1 30i(:i) and (c) of the Clean Water Act (hereinafter, the "Ac:") and 
re;ula~ic:-:s p;cm:.ilgated the:-e!..lnder. Further, to define the responsibilities for 
the establishment and enfc;cemer.t of National Pretreat~ent Standards for 
exis:in; and new sour:es uncer Se-:ticn 307 (b) and (c) of the Act, the City and 
E?A he;e~y enter into the following agreement: 

1. The City has pri::ia:-y resp.onsibi1ity for enforcing against dis::harges 
prohibited by ~ c;~ 403.5, and applying and enforcing any National 
?re:re~::::ent Stanca::s es:ablished by the United States Environrne~:al 
?rc:ec:icn A;en:y in accordance with Sect~cn 30i(b) and (c) of the Act. 

2. The C~ty she.ii i:7'.:i1~ent the !ndt1stria1 ?ret;ea"=ne!1t Program in 
ac:ordanc: with the legal authorities, po1ici_es, and procedures . 
~QS ..... 1.0e~ 'n •hQ pc.~rni•~Qo'5 ?ret .. Q:i-:-;,er,• p~""'c~~m doc•-cr,• on•••1.::.~ \J-."-1 .,. 11 .1 _ _ ,.i ••-- •--""''""-'~ 1wJ.1•1 -11-lll. - I.II. __ , 

,, .. ndus· .. ,· ·1 0 .. -~ .. 0 -·..,i:in• P .. oc:ram" N·ove""o· E'" 1 C""? c- .. ci.. "rcnr"""' ... ""'_.: ... s i .. j C& •• :i...._::. .... H_ •• I_ 11, .i1 • • .,c_. ::J1.J ,, ""' = -111 \.....i11w11,,. 

the City to do the following: 

a. Carry cut inspection, surveillance, and monitoring procedures that 
will deter~ine, independent of infer.nation supplied by the indus
trial user, whether the industrial user is in compliance with the 
pretrea':iient standards; 

b. Recuire deve1oP.'Tlent, as·necessary, of co::ip1iance schedules by each 
industrial user for the insta11ation of control technologies to 
m~t applicable pretreatment standards; 

c. Maintain and update, as necessary, records identifying the nature 
and character of indus:rial user inputs; 

d. Obtain Jpprcpriate re.r;iedies for noncompliance' by any industrial 
user with any pretreatment standard and/or requirement; and, 

e. Maintain an adequate revenue structure for continued 
i~p1ene:itaticn of the pretreat~ent progr~~. 

. . 

3. The Ci_ty shai1 provice t~e United States ~nviron~enta1 Protection 
Agency and the State cf Colorado with an annu~l report briefiy 
desc:-i:,ir.g the C~ty's p:-etreat':ient pro:;ar:i activities over the ;:::revious 
ca1e!idar year. ~c:i :-e~cr: sha11 :;e s~:~itted ric later than ~ar::i 2St:i 
of each year and shall in:1ude: 



a. An updated 1istir.g of the City's industria1 users. 

b. A des:~ipt~ve suiiTilary of the co~~lian:e activities including 
nu~~er of major enfor:e~ent actions, (i.e., ao~inistrative orders, 
penaities, civil acticns, et:.). 

c. An assessment of the com~liance status of the City's industrial 
users and the effectiveness of the City's pretrea~~ent prosra~ in 
m~ting its needs and objectives. 

d. A description of a11 sLi=:stantive changes made to the pe~ittee's 
pretreatment progra~ ~escription referenced in paragraph 2. 
Substantive changes include, but are not limited to, any change in 
any .Qidinance, major mocificaticn in the program's administrative 
struc:wr-<2 or operatin~ agree:nent(s), a significant reduction in 
monitoring, or a change in the method of funding the pro~ram. 

'· ?retr:a"::ient standards (~ C~?. 403.5) prchi:it the intioducticn of the 
f~il:wir.:: :Jol"iuta:--.:s into the waste treat::ient svstem from anv scur:e cf-.. . ., -""'-
no nc:.7' es: i c cischar;e: . 

a. ?o11utants ·,.;hie~. c-eate a fire or explosion hazard in the pub1ic1y 
o .... ·ned trea-:;:;en: works (?OT...'); 

b~ ?o1iutants whi:~ wi11 c?use c:rrosive str~::tura1 da~a;e to t~e 
POT...:, b:.r~ in no case, dis:~a:--ses with a pH lower than 5.0; 

c. So1id or visc~us po11u:an:s in a~ounts which will cause 
destruction to the flow in· sewers, or other in:erference with 
operation of the.PO~~; 

d. Any pollutant, including oxygen demanding pollutants (BOD5, 
et:.), released in a discharge at such a vollr.le or streng:h as to 
cause interference in the POnJ; and, 

e. Heat in amounts which will inhibit biological acti~ity in the 
.POTW, but in no case, heat in such quantities that the influent to 
the sewage treatment works exceeds 10:.0 F (400 C) .. 

5. In addition to the general limitations expressed in paragraph 4. above, 
applicable National Categorical Pretreatment Standards must be met by 
all industrial users of the POT~. These standards are published in the 

'Federal Regulations at 40 CFR 405 et. seq. 

6. ihe Agiee-nent co~tained herein shall be incorporated, as soon as possible, 
in the City's N?CES per.;;it. Nonc~mpliance with ar.)' cf these requirements 
shall be su~jec-c t:i the sai7.e enforc~ent procedures as any pe:--:nit violation. 



Nothinc in this Aareement is intended to aff~t any Pretreatme~t requirement 
inc1ud~n; any standards or prohibitions, established by state or loc:.1 law as 
lone as the st:.te and local requirements are not less strincent than any set 
for:h in the Na:icna1 ?retrea~ent Program Standar~s, er other require:11ents or 
prohi~itio~s es:a:lisned under the Act or regulations prcmul;ated thereunder. 

I . • • • •I..• ~ I.. 11 b • ... • ·1 · •t ·h •. ... ~ •I.. Nct:;in; in .,;11s .-.gree:-;ient s,,a e cons .. rue1.; .. o im1 .. e au .. ncri.y o, .... e 
u. s. -:;?;.. to take action pursuant to Sections 204, 208, 301,304, 305, 307, 303, 
309, 311, '02, 404, 4C5, 501, or ether Sections of the Clean Water Act cf l9ii 
( ...... US"",,~, • ) J~ ~ ·~:. ~ ~ • 

This Agreement wi11 become effective upon the final date of signat~;e. 

City of wes~~ir.ster, Colorado U.S. Environ~enta1 ?rote-:tion Agency 
Region VIII 

Sy~~~~~~~~~~~~~~-

Wi.:: 
~~~~~~~~~~~~~~~ 

Sta:e cf. Col oraco ~-:pa:--:::en: of Health 
\..'a:er Quality Control Div1sion 



State of South Dakota 



?ART III 

?age l7 of 19 
Pe r..i t ~;o . : SD-00225i~ 

l. T'::e ?e~::ee :-ias ':iee:i celegatec ?ri::.a:; res?cr:si':iili~:: for e':'l:orc:..~g 

aga.~-:st Cischa=g-:s ?!'Ohi.~i::eci ':>y .!.O C:? .. l.03. 5, a:!C appl::i:-:g =-~= C'!1fo:-:i.::g 
any ~at!cnal ?recreac=en: Scandarcs establ:"..shed by the ~ni:ec Sca:es 
~'1vi:-o;i=en:al ?rocec:::'..cn Agency i..., acco::-ca:1ce · .. ·i:~ Secc:"..::i 307(":i) anc 

? 

( c) c : c::. e Ac : . 

T:1e ?er--.i::ee shall i=?le~enc t~e :~c:~scrial ?recreai:::e;ic ?rogra..:: i~ 
acccrcance wi:~ c~e legal auc~ori:ies, policies, and proced~res cescri~ed 
i~ =he per::.~c::e's ?~et~eat=e~: ?~og~a~ =oc~=ent a~ti:led, ?~=~~~a:::e~: 
?==~=~~. and sub:::i::ad Oc:o~er 2i, 1982. Such progra.~ cc:=.:..:s :~e 
?er=:..::ee to co :~e :ollowi~g: 

a . Cc:.-!"-.. 'J 0"• '""S""ec•.;,.., .. 5n,.•,•e_~_,_,_= ..... C"'-• and "'0""'.;.,...r•..,e ...... OC"',.;l!,."'S :.;'n .... ~c· .... . - ~--·.·":" :--:·•t ~ .. -· .. ...... ~- ... ·'""-·:::i .. =-: -.--:. ·." 
~~l.2. decer-.....:...;e, ~~ce?e~cent or ~~:o:-::a:1cn suppl:ec oy :~e ~ncus:r~a.l 

user, ·.;het~e:- :he i:id\.!.Strial user ::.s in cci::plia:lce · .. -:::~ ::~e ;:ire
t=:a:=ent s~~car:s; 

':i. ~equire cievel~l';:::en:, as necessa:j·,. o: -:o::::';'li.a':'lce sc=-:ec'..!.l:s ·:i;.· eac:: 
ind-..:s::::ial user :or the installatio~ 0f control :ec=-:nologi:s :c ~e: 
ap?l!cable ?retrea:=ent s:ancarcs; 

c. ~a.intain and u?date, as necessar::, reco:-cs icentifyi::g the natu:-e 
and charac:e:r cf inc!'L!St:-ial :.;ser i:-.?uts; 

·d. Obtain appropriate re!:lec!ies for ::onco=?lia..~ce by an: :~custrial' 
user '..Tith any pret:-eat=ient stanca::-d and/or re·quire:-::ent; ar:.d, 

e. ~ir.tain an adequate revenue s::::-..;c:~re for cor.ti:n.:ed i=?le!:lentation 
·of the precreat~ent program. 

3. The per-..ittee shall provice the t:'nit:ed States E::vi:::-on=en:al ?rotec:icn 
Agency and t~e State cf South ~akota '..Tith an annual report briefly 
desc:-ibing the per:n.it:ee 's rirecreatmenc program acti•Jities over ::he 
previous cale~car year. Such report shall be submi::ed ~o later :han 
~a::-ch 28th of each year and shall include: 

a. An upcated lis~:..::g of the per::iittee's incustrial users. 

b .. ~ Cesc:-i;:c:..,,e 51,-ary 0£ ~~e cct:?l:.a.nce ac:i" .. ·:.:ies i:'lcl'.!CL~g 
=:...:!::ie:-s o: any =ajor e."l:orce:1ent ac:icr:s (i.e., ac::-.i::is:rat::'..ve 
or~ers, ;e~a!:ies, civi: ac:ions, etc.). 

- ·-Q -··-
. . . . 
: :: c ::s : = : =. ,;, 

'..!Sers a::C. :~e e::ec::.ve::ess c: ::-:e ;-e:-=i.::~e's ?r;!:r~a.:::e::: ?::-::g:-a..= 
i:i. =ee::"..::g :.:s ::eed.s a::d ::b,jec::.·;es. 



G-··-. - - ..,, ____ .. 
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?ARI !I! 

?age 18 of 19 
?e:-:::i.: :.o.: SD-002J57!o 

(Conti::iuec) 

.:.. .:iescri?t::.on of all subst:a..:icive c~a::ges :::ace :::i :::e ?e:-:::..::ee 's 
?!'ec:-eat::ient prog:-a:::i ciescr:.;:c:.on re:e:-encec :::.:: ?a:-ag:-a?h 2. Sub
s:antive changes i~clucie, ~ut are not i~=i:eci co, any c::a::ge in 
any ordi.."'la.."1.ce, ::iajor :ioci:ication· i.n c:ie ;;:-cg:-:.::' s aci=.i.::ist:-a:i·1e 
st:-'..!Ctu::e or operat:L-lg agree::ent(s), a sig::i:i:a::c :ec'-":::ior. ::.:: 

4. ?:-et:-eat::ent Standards (f.0 C?~ ~OJ.5) ?!'Ohi:ic :::e int::ocuc:icn of t~e 

f:i:lcwi::g ?Ollutants i::to :~e ~aste :reat~ent s;s:e~ f:-cc a::~ sou::ce 
o: ~oncowes ::..c a:.sc:-.a:-ge: 

b. 

c. 

?cl:uca~:s which c:-eate a fi:e or ex?losicn ~azarci i:: :~e ?Ublicly 
c~-ned c:-eat::ent wo~ks (?o:-;) ; 

?::>llutants ·..;hich •..;ill cause co:-Tosi·Je s::-.:c:•J:-al ca.=.age co 
'uc in no case, ciisc~arges with a ~2 ~ower :::an 5.0; -· . 
Solid or viscous ?Ollu:a:its ::.:'l a:~:)\.ints ·..;h::.c:: ·.:i2.l e.ause 

. . 
ces:~..:c::.::: 

::i :~e :~o~ in sewe:s, oi oc~er i~:er:ere~ce ~:..c~ c?era:icn o: the 
?07..i; 

Any pollucant, incluCi=g oxygen de~a::ldi:ig ?Ollu:a.~:s (30D5, e::.), 
released in a discharge a: such a vol:.:=e or s:reng:h as =~ cause 
i::lt:erfe!'ence. i:i t:he ?or..;; and, 

e. ~eat i:i aoou:its "'7hich ·.:ill i:ihibit :,iological acti·;i:y in ::ie 
?OTJ, out i:i ~o case, heat: in such qu.anti.ties :hat: the i~:luent 
co :he sewage treat~en: works exceeds 10~0 : (L0°C). 

5. In addition to the general li:n.it:at:io~~ eX?ressed ::'...~ ?aragra?h ~. above, 
a?plicable National Categorical ?ret~ea:~en: S:andar~s ::rust be ~ec b~ 
all i~dustrial users of the ?or..;. Tnese stancards are published in 
the Federal Regulatior.s at 40 C:R 405 et. seq. 

6. The ?er-...it issui~g author:.:y recains t~e right to take legal action 
agai:is: the incustrial user a.~d/or the ?or..; ·for those cases ~he:-e a 
per:::.i.: violation has occ:.::red because of :he :ailure of an indusc=ial 
user co ~eet a."1. a??lica.bie pretreat:::enc s:a~dar~. 



REGION IX 

(Region IX Model Language) 



Pretrea men t of Industrial Wastewa ters 

a. The permi ttee shall b! t'eSiXnSible f cr ths perf az::mance of all pretrea tr.en t requi:"e!Ien ts 
ccnteimd in 40 ~ Part 403 and shall b:! subject to enfc::-ce:cent acticns, penalties, 
fines and ot.r.er ~es by t.~ u.s. Envirc::r:m:ntal Prot.ectic:'l Aqenc:J (E?.~), a= 
ot.';2r ~iat.e parties, as provided in ti'.a Clean Water Act, as· ~~ ( 33 USC 
1351 et ~. ) (hereafter •Act.• ) • Tl°'.3 psr:n.i t~ 's Appro'~ POrW ?re tr ea t:::en t Prcx;=a::i 
is hereby-IIade an enfo=c:.Mble ccnditic:n of this permit. EPA may initiate en.fcr~t 
act.icn against an industrial user fcr ncn~liance with applicable st.anc!ards a.'Xi 
requi...~ts as provided in tile Act. 

b. The pa.~ t tee shall enf ara! ~ requirements prarul~ ted \.lnder sectiai.s 307 ( !:l) , 
307(c), 307(d} and 402(b} of the Act.. The permittee shall cause industrial users 
subject to Fed9ral Categorical Standards to achieve c::z:crt:lliance no later than t."le 
ea te specified in those requireaen ts er, in the case of . a new industrial user, 
u;:ai o :i :ienceten t of the discharge. . 

c. The pet:itree shall perform the pretre4t:IIent functicns as required in 40 C:'""R Pa.rt 
4Q3 including, but not limited to: -

(1) ID:;Jle:tent the necessary legal authcrities as provided in 40 CTR 403.S{f)(l}.; 

(2) Enforce the pretreat:Irent requirements under 40 CTR 403.S and 403.6; 

(3) Jmr.latent t.'"leprcx;ram:riatic functicns as provi~ in 40 (T:{ 403.8(£)(2); and 

(4) Provide the requisite funding and persainel to im;>lemmt t.'1e pretre.at:Ient 
pro;;ram as providad in 40 CFR 403.S(f) (3). 

d'. The P2r.nittee shall s11txni t annually a r-epcrt to EPA Regiai 9 and the State describing 
the permittee's pr-etreat:Ient activities over the previc:us twelve m:nths. In the 
event that the permittee is not in ~Hance writh any o:rtditicns or C"equire!leflts of 
this permit, then the permi ttee shall also include the reascns f cr ncn-ct:nt' liance 
and state hew and when the pe:cmittee shall ~ly with such ccnditicns and requirerenu 
This· annual ret=ert is due ai [tm'E] of each year and shall cootain, 
b.lt not be limited to, the foll.Oding infoooatic:n: 

(l) A SI~ of analytical results fran representative, fl~rq:ortic:ned, 24-hcur 
c:i ll'f..OSite s.a?q)ling of the PCirW's influent and effluent for those priority 
pollutants lcncM'\ er ~ed to be discharged by industrial users. Sludge 
shall be ~led during the Sam9 24-hour pericd and analyzed for the same pollu
tants as the influent and effluent sa::a:pling and analysis. The sludge analyzed 
shall ba a o wceite saIIQle of a mi.ni.m.Jm of t:"w-elve discrete sazz:t:>les taken at 
equal t~ int~rvals over the 24-hc:ur perioo. Wastewater and sludge SaIIQling 
and analysis shall be perfc:r:red a mini.m.Jm of (~..:N:Y] • The pecri tt~ . 
shall also provide any influent, effluent or sludge rrcnitorlng data for ncnp:-1cr1~ 
pollutants whic.'1 t.'"le per:ni tte-e believes may be causing er a::nt:ibut.ing to 
int.erfer-enO!, pass thrrugh or adversely ~tting sludge quality. 

(2) A. disc..:.ssic:n cf ~t, interference, er pass t.1-irc:o:;h incidents, if any, at t:e 
'KE'W trea t::ten t. p la.n t 'wlh i ch t.'le per:ru.. t t.ee k.."')o.'S or sus;:ec':S -were cal..!.Sed !::y 
ineus trial \.!Sers of t. ~ PCl!'W sys t.e!ll. The di SC'..!SS ic:n sh.a 11 inc .l ude t.. '1.e ::-easer .s 
why t.';e inci~t.s cc:::.:r"-~r t.':e c::rrect.iv-e a~icns t.a.Ken anc, if Kno-'n, t.'le 



nam! of the industrial user(s) respcnsible. The discussic.n shall al.so includi 
a review of th2! ~liQ.ble pollutant limitaticns to determine 'tihether any 
add.itic::nal limitaticns, or changes to existi~ requirements, may be necessary 
to prevent pass t.hrcu;h and violaticns of state water quality standards, 
interfe..rerlc:! with the C9Craticn of the POI."W, ar interference with disp:sal 
cf s~aqs sl~. 

{ 3) The c: mrl ati ve ntl:lber of industrial users t.~t the per.:U ttee has notified 
~~...ing Base line Moni tc:: ing RefCtt,S and tl:e C"w.'1:.11.a ti va n1 ~r cf industrial 
user resp:::nses. 

(4) An u;x:!ated list of the per:nittee's industrial users, er a list of deletic:ns 
and ad::!i ticr.s Keyed to a previously sutmi t ted . list. The penni t tee shall 
~oo a brief explanatic.n fer each deleticn. The list shall i~tify t.~e 
users subject. to Federal Categorical St.andards by specifying which set of stand
arC.s are applicable. The list shall indicate which categorical industries, or 
specific pollutants fran eac., industry, are subject to local l.imi taticns that are 
m::re stringent th.an t.ha Federal CateQCrical Standards. The ~ttee shall also 
list th9 001categoric."1l industrial users that are subject c:nly to local disc.".a:"\;'e 
limi tat i ens. The permit tee shall c.1-i.aracter i ze the c:::::o;> lianc-e st.a tus of each 
industrial user by ~loying the follcwi.ng Cesc:ripticns: 

(A) In ~lia."lC'! with Baseline ~itaring Repcr"t requirements (wMre awlicable); 

(B) Ccosistently ac.i.iieving o::l:Ipliance; 

.. 
( D) SigAif ic.antly violated awlica.ble pretrea~t requirem-..nts as ~fined 

Oj 40 CFR 403.8(f)(2)(vii); 

(E) CO a cc:::plianc-e schedule to achieve ~lianc-e (include the date final 
COIQliance is required); 

( F) tbt achieving car:pliance and not en a ~liance sc.'1edule: 

(G) The permittee does not Know the industrial user's cc::pliance status. 

A repxt ~ibing the a::rcQliance status of any industrial user characterized 
by the descriptiais in items 4(C) throogh (G) a..t:ove shall be sutmitted quarterly 
frc:m the annual report date to E.PA Regicn 9 and the St.ate.- The report shall 
identify the specific c:::rIQliance status of each such industrial user. 

(5) A si.mta.ry of til9 inspecticn and ~l~ activities ccnducted by the permittee 
during the past year to gat...~r infarm5ticn and data regarding industrial users. 
The si.:mary shall include: 

(A) The names of the industrial users subject to surveillance by the permittee 
and an eX? lana ti en of whet.her they we:-e inspected , sarrp led, or to th 
arid the frequenC'J of these activities at each user; and 

(B) Tr.:e ccnclusicns or results f:-c::n the inspectic:n or ~ling of eadl 
ine..l.St=ial user. 



( 6) A s mrary of ~ ~liance/enfcrcement activities during ~ past year. The 
si.mmary shall incluoo the names of the industrial users affected cy ~ 
foll~ acticns: 

(A) 

(B) 

Warni..--.g ·letters c::: notic:?S of violaticn regarding the industrial users' 
ap;..aren ~ n01c::::t;) l id!la! \ii th F'ederal Ca tegeri cal S tanda.rd.9 er lcca l di sC-..ar~ 
i; .... ; tatiC".s. Fe= each industrial user id3r1tify whet.her t."'10 a~ent · 
viola ticn ccicarned t.~ Fe&!ral Ca t.cqcrical S tandard.s c: lccal disc:-..arge 

Ad:llnistrative ~rs regarding ~'1e industrial users' ncnc::c;>liance • 
with F~ Ca e.eg:ical Standards er lcx:al discharge limi ta ti ens. Fer 
each industrial user i~tify ~ther t.hs violaticn o:::ne!rned t."le Federal 
ca teg:r i cal s t.a.ndards c::: local discharge limi ta tic:ns : 

.. . 
( C) Civil actions regard~ thtt iOOua trial users ' naicarplianO! wit.~ Federal 

· ca teg:"ical standards er local disd1ar~ limi t.atic:ns. For each indus t= ial 
user i~tify 'dhether the viol.aticn ccncerned the Federal Categcrical Stand
arc.s c: local dischar~ limi ta ti ens: 

(D) Cri.:::inal acticns r~ding ~ industrial users' ncn~liance ._.ith 
F~al ca t.egd:' :i.cal Standards c:::c lcx:al discharge limi ta ti ens. Fe: 6ach 
industrial user identify 'dhet.11er tha violaticn a:ncerned the Federal Cat.eg::
ical Standards er l~l discharge limit.aticns; 

( E) Assessxen t of rc:::r'letary penal ties. F.or each industrial user l.denti!y t.~ 
an:ount of the penalties: 

(F) Pestrictic:n of flo.i to the ?JrW: or 

(G) Disc::::nnecticn frc:n disd'large- to ~ rorw. 

(7) A descripticn of any significant changes in 09E!rating the pretreat::ent prc::x;ram 
which differ frcm the infc::"IMticn U:i the permittee's Approved rorw Pret.=eattent 
Prcqram including, but not limited to changes o:::ncerning: the pra;;ram's 
ach.inis tra ti ve structure : local i.OOustrial discl\arge limi ta ti ens: m:::n i tori.ng 
prc:gram or m:::ni toring frequencies 1 le;al authcx i t:y er enforcement policy; 
funding mechanisms; rescurce requirements; er staffing levels. 

, 

(8) A simtMry of the annual pretreat:i::ent ~t, including the. cost of pretreat::Ient 
pto;tam fl.Zlcticns and equi~t .PJI"C.'1a.Se5. 

(9) A SUlIIIklrJ of public participaticn activities to involve and inform the public. 

(10) Other miscellanecus pretreatlrent devel~ts, including treatment facilities 
changes, c.~ in sludge disposal I?et.hcrls, receiving water quality, data 
managenent and ccncerr.s not described e~ in the rep::>rt. 

~;;>licate signed ccpies of t.1.ese repx-ts shall be sutI:ritted to the Regier.al Aenini.st=at=.: 
and the State at the follo.iing addresses: 

Re; i c:na l AC:nin is tr a to::" 
u .s. Enviro 0 nul ?rot.ect.icn AqenC'j 
Req i c:1 9 At t:"l : W-5- l 
215 Frc:x:nt St...~t 
San Francisco, Calif~,tia 94105 

[Sl'lcrE ~] 



REGION X 

tRegion X Model Language) 



H. Pretreatment Program Requirements 

(exampl~ p~reatment lan9ua 
for Regio~OTW permits) 

1. The pennittee shall implement the Industrial Pretreatment 
program in accordance with the legal authorities, policies, procedures, 
and f i nanc.i a 1 pro vi s1 ons described in the penni ttee 1 s pretreatment program 
submission entitled, and dated, , and the General 
Pretreatment Regulations (40CFR 403). At a minimum, the following 
pretrea tnent imp 1 ementa ti on acti vi-ti es sha 11 be undertaken by the 
permittee: 

a. Enforce categorical pretreatment standards promulgated 
pursuant to Section 307 (b) and (c) of the Act, prohibitive 
discharge standards as set forth in 40 CFR 403.5, or local 
limitation specified in Section Of the 
(City/District) code, whichever are more stringent or apply 
at the time of issuance or modification of an (industrial 
waste acceptance fonn/industrial discharge 
penTiit/contract). Locally derived limitations shall be 
defined as pretreat~ent standards under Section 307(d) of 
the act-and shall not be limited to categorical industrial 
facilities. 

b. Issue (industrial discharge pennits, contracts, 
industrial waste acceptance fonn) to all affected 
industrial users. (Pennits, contracts, industrial waste 
acceptance fonns) shall contain limitations, sampling 
protocols, conpliance schedule if appropriate, reporting 
requirements, and appropriate standard conditions. 

c. Maintain and update, as necessary, records, identifying 
the nature, character, and volume of pollutants contributed 
by industrial users. Records shall be maintained in 
accordance with Part II.G.4. 

d. Carry out inspections, surveillance, and monitoring 
activities on industrial users to detennine compliance with 
applicable pretreatment standards. Frequency of monitoring 
of industrial user's wastewaters shall be corrrnensurate with 
the character and volume of the wastes, but shall not be 
less than two(2) times per year. 

e. Enforce and obtain remedies for non-compliance by any 
industrial users with applicable pretreatment standards and 
requirements~ 

2. The pennittee shall develop and submit to EPA for approval 
within 6 months of the effective date of this pennit, an accidental spill 
prevention program to reduce and prevent spills and slug discharges of 
pollutants from industrial users. The program, as approved by the Agency, 
wil_l become an enforceable part of this pennit. 

1 



3. Whenever, on the basis of infonnation provided to the Water 
Division Director, U. S. Environmental Protection Agency, it has been 
determined that any source contributes pollutants in the pennittee's 
treatment works in violation of subsection (b), (c) or (d) of Section 307 
of the Clean Water Act, notification· shall be provided to the pennittee. 
Failure by the pennittee to corrrnence an appropriate enforcement action 
within 30 days of this notification may resu1t in appropriate enforcement 
action against the source and pennittee. 

4. Pretreatment Program Samoling Requirements 

The pennittee shall sample. on a semi-annual basis, its 
influent, effluent, and sludge over three consecutive days (Monday thru 
Friday) for the following pollutants: arsenic, cadmium, hexavalent 
chromium, total chromium, copper, cyanide, lead, mercury, nickel, silver. 
and zinc. Results shall be reported as total except where noted otherwise. 

Daily sa~ples of each shall be 24 hour composited and shall be 
analyzed and reported seperately. Where composite sampling is not 
feasible for a particuJar pollutant, 3 grab samples over a 24 hour period. 
are acceptable. Whenever possible, periods of sampling should be 
representative of a wet weather and dry weather period. 

The sampling protocol may be modified without fonnal notice, if 
the results of the sampling data, as presented in the annual report, 
indicate levels pollutants are.either insignificant or conversely 
significant as they relate to interference at the treatment plant, s1ud;e 
:ontaminating or effects on water quality. 

(Optional) The pennittee sha11 perform chemical analyses of its 
influent, effluent, and sludge every (variable) from the effective date of 

·this pennit for all specific toxic pollutants listed in Tables II and III 
of Appendix D of 40 CFR 122 •• 

(Optional) The pennittee will be required to conduct a 
flow-through/static/embryo-larval bioassy to test (chronic/acute) exposure 
on ecologically important species in the area. 

5. Pretreatment Report 

1. The penn1ttee shall provide to the U.S. EPA Region 10 
Office an annual report that briefly describes the pennittee's program 
activities over the previous twelve months. The Agency may modify, 
without fonnal notice, this reporting requirement to require less frequent 
reporting if it is detennined that the data in the report does not 
substantially change from year to year. (The pennittee must also report 
on the pretreatment program activities of all participating agencies (Name 
of agencies).) This report shall be submitted to the above address no 
later tnan of each year an~ shall include: 

(i) An updated industrial survey, as appropriate. 

2 



{ii) Results of wastewater sampling at the treatment 
plant as specified in Section I.B.2. In addition, the pennittee shall 
calculate-removal rates for each pollutant, and provide an analysis and 
discussion as to whether the existing local limitations specific in 
Chapter Section of the (City/District) code continue to be 
appropriate to prevent trea~~ent plant interference, pass through of 
pollutants that could affect water quality, and sludge contamination. 

(iii) Stat.us of Program implementation to include: 

a. Any substantial modifications to the 
pretreatment program as originally approved by 
the U.S. Environmental Protection Agency, to 
include staffing and funding updates. 

b. Any interference., upset or penni t viol a ti ens 
experienced at the POT\il directly attributable to 
industrial users. 

c. Listing of industrial users inspected and/or 
monitored during th·e previ.ous year and sur..:nary of 
resu1 ts. 

d. Listing of industrial users planned for 
inspection and/or monitortng for the next year 
along with inspection frequencies. 

e. Listing of industri~l users notified of 
promulgated pretreatment sta~dards and/or local 
standards as required in 40 CFR Part 
403.8(f)(2)(iii). 

f. Listing of industrial users issued 
(industrial discharge pennits, contracts, 
indu5tria1 waste acceptance fonns). 

g. Listing of· industrial users notified of 
promulgated pretreatment standards or applicable 
local standards who are on compliance schedules. 
The listing should include for each facility the 
final date of compliance. 

h. Planned changes in the implementation 
program. 

(iv) Status of enforcement activities to include: 

a. Listing of industrial users, who failed to 
submit baseline reports or any other reports as. 
specified in 40 CFR 403.12(d) and in Chapter~ 
Section of the (CityiDistrict) code. 

3 



b. Listing of industrial users n6t complying 
with federal or local pretreatment standards as 
of the final compliance date. 

c. Su1m1ary of enforcement activities taken or 
planned against non-complying industrial users. 
The pennittee shall provide public notice of 
significant violators as outline in 40 CFR Part 
403.8(f)(2)(1i). 

2. The pennittee shall notify the EPA 60 days prior to any 
m~or proposed changes in its existing ~ludge disposal practices. 

(Optional) The pennittee shall pro~1de infonnation as required 
of 40 CFR Part 403.12 (i) and (j) regarding removal allowance. 

4 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20-'60 

MAY 3 1985 
Of I-IC"[ OF I '.;fORC f\IE" r 

,\:-Oil CO\ff'l l,\'-l f: 

MEMOR.a.NDUM 

SUBJECT: Guidance on Enforcement of Prohibitions Against 
Interf.erence and Pass Throuqh 

FROM: Glenn L. Unterberqer ,.b!.{~ £;.<-~l<~ 
Associate Enforcement Counsel 

for Water I} 
f<cl~"(c..c..c~ 1-f~·-n ... ~ 

Rebecca w. Hanmer, Dire~tor 
Off ice of Wate~ Enforcement 

and Penni ts 

TO: Regional Counsels, Reqions I - X 

Summarv 

Water Manaqement Division Directors, 
Regions I - X 

EPA Re0ions, States with pretreat~ent approval authority and 
publicly owned wastewater treat~ent plant~ (POTWs) with approved 
pretreatment programs can and should continue to enforce the 
general prohibitions against interference and pass through, 40 
CFR §§403.S(a), although the regulatory definitions of the terms 
"interference" and "pass through" have been remanded by the u.s. 
Court of Appeals For the Third Circuit, in National Association 
of Metal Finishers et al. v. EPA 719 F.2d 624 (3rd Cir. 1983) 
and the Agency has suspended them. 49 Fed. Req. 5131 (Feb. 10, 
1984). 

Until EPA promulgates new definitions for the two terms, 
enforcement agencies should interpret the~ accordinq to accepted 
principles of statutory construction. In each case, the enforce
ment agency should consider the qeneral meanings of the two 
words, the legislative history of the provisions of the Clean 
Water Act in which they appear and other, relate~, provisions, 
judicial inter~retations includinq NAMF v. EPA, supra, appropriate 
principles of general law, and the relationship of the facts of 
any particular case to policies which will best effectuate the 
intent of Congress with reqard to pretreat~ent in the context of 
the Clean Water Act as a whole. EPA offers some s11qaestions on 
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interpretation below, but until a new definition is promulgated, 
determinations of whether a particular discharge constitutes 
interference or pass through should be made case by case. 

Background 

In the Clean Water Act, Congress directed the Administrator 
of EPA to promulgate regulations "to prevent the discharge of 
any pollutant through treatment works (as defined in section 
212 of this Act) which are publicly owned, which pollutant 
interferes with, passes through, or is otherwise incompatible 
with such works." Section 307(b)(l). The Administrator carried 
out his mandate through two types of regulations: technology-based 
"categorical" standards which apply to particular categories of 
industries discharging into POTWs (these appear at 40-CFR Part 405 
et. seq.) and general prohibitions which apply to all non-domestic 
indirect dischargers {these appear at 40 CFR §403.5). All these 
regulations are to be enforced by the POTW in question if it has 
an approved pretreatment program pursuant to 40 CFR §403.9, by the 
State in which the POTW is located, if the State has pretreatmeQt · 
approval authority pursuant to 40 CFR §403.10, and by EPA. (Pur
suant to 40 C.F.R. §403.S(e), if, within 30 days after notice from 
EPA or the State, the POTW fails to commence appropriate enforcement 
action to correct an interference or pass through violation, EPA 
or the State may proceed.) The regulations also require each 
POTW that must institute a pretreatment program (and other POTWs 
under certain circumstances) to develop specific local limits 
for individual indirect dischargers where necessary to prevent 
interference and pass through. 40 CFR §403.S(c). Such facility
specific limits promulgated by POTWs are called local limits. 
They are enforceable independently of the general prohibitions. 

The federal prohibitions against interference and pass 
through are part of the general prohibitions. The prohibition 
against interference was first promulgated on November 11, 1973, 
40 C.F.R. Part 128, 38 Fed. ~ 30983. A revised definition 
was promulgated as part of the.June 26, 1978, General Pretreatment 
Regulations 43 Fed. ~ 27736; EPA amended the definition on 
January 28, 1981, 46 Fed.~ 9404. As part.of the latter 
action, EPA also promulgated, for the first time, a prohibition 
against pass through and a definition of that term. Both def ini
tions were challenged in the NAMF case, supra. On September 28, 
1983, the Third Circuit remanded both definitions to the Agency. 
It found the definition of "interference" invalid for failing to 
require a showing of causation, and it held that the definition 
of "pass through" had not been promulgated in accordance with 
the requirements of the Administrative Procedure Act. NAMF v. 
EPA, supra, at pp. 638-641. The Court expressly declin~o rule 
on the substantive prohibitions. Id. at note 17. In accordance 
with the Court's opinion, the Agency administratively suspended 
both definitions on February 10, 1984. 49 Fed. Req. 5131. EPA 
will shortly propose new definitions consistent with the Third 
Circuit's holding. 
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In February 1984, the Agency convened an advisory committee, 
the Pretreatment Implementation Review Task Force (PIRT), to ass·ist 
the Agency in implementing the pretreatment program. The committee 
was composed of representatives of industry, State regulatory 
agencies, POTWs, environmental groups and EPA Regional offices. 
PIRT recommended in its Final Report to the Administrator on 
January 30, 1985, that in view of the NAMF decision, the Agency 
promptly issue guidance to all agencies-responsible for pretreat
ment. enforcement informing them that the substantive prohibitions 
against interference and pass through remain enforceable despite 
the suspension of the definitions. This.guidance is intended to 
respond to PIRT's recommendation. 

Interference 

The prohibition against interference ~ith the operation or 
performance of a POTW, which appears at 40 CFR §403.S(a}, remains 
fully enforceable against any non-domestic industrial user by 
the POTW if it has a pretreatment program approved pursuant to 
40 CFR §403.9, by a State if it has pretreatment approval authorit'l 
pursuant to 40 C~R §403.10, and by EPA. Until EPA promulgates ~ 
regulatory definition, the question ·of whether a particular 
indirect discharge interferes with the POTW should be determined 
with reference to the facts of each case, using traditional aids 
to statutory construction such as the legislative history of 
relevant provisions of the Clean Water Act, judicial interpre
tations including NAMF v. EPA, supra, and principles of common 
law where appropriate. In addition, each POTW should continue to 
set· local limits under 40 CFR 403.S(c) based on its interpretation 
of interference. 

EPA believes that an agency responsible for enforcement 
should find an interference violation where it can show that 
discharges from an industrial user, either alone or in combination 
with discharges from other users, adversely affect the POTW in such 
a way as to cause it to violate its NPDES permit or adversely 
affect the way the POTW chooses to process, use or dispose of its 
sludge. Such adverse effects include those which increase the 
magnitude or the duration of an NPDES violation or prevent the 
POTW from using or disposing of its sludge in accordance with 
all legal requirements applicable to whatever disposal method it 
selects. The agency needs to first ensure that the problem was 
not caused entirely by inadequate operation and maintenance· at 
the POTW, since, as the Third Circuit noted, Congress did not 
intend to require pretreatment for compatible waste as a substitute 
for adequate municipal waste treatment works. NAMF v. EPA, supra 
at 640-641. The industrial discharge to the POTW may consist of 
conventional, non-conventional or toxic pollutants: each type 
under some circumstances can affect a POTW or its operation. As 
indicated by the Third Circuit, the agency must demonstrate a 
causal link between the industrial discharge in question and the 
adverse effect - in particular, that the pollutant discharged 
caused, in whole or in part, the NPDES violation or sludge problem 
observed. 
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Nevertheless, it is important that nothing in the Act, the 
legislative history, or the NAMF opinion requires an enforcement 
authority to show that the industrial user charged with interfer
ence is the sole cause of the harm inflicted on the POTW. To the 
contrary, thernajority opinion in that case states: "We conclude 
that given the language and purpose of the Act, an indirect 
discharge cannot be liable under the prohibited discharge standard 
unless it is a cause of the POTW's permit violation or sludge 
problem." Id.-at 641. (Emphasis added). And see concurring 
opinion at--'667. This is consistent with the general principle 
of tort law that a tortfeasor is not relieved of legal responsi
bility because another tortfeasor or an innocent party contributed 
to the harm caused by the tort, and it may not be possible to 
"apportion" the harm among the different causes. See Restaternent 
(Second) of Torts, §§433(A), 881 (1979). (Indeed, examples or 
pollution are among the classic illustrations of indivisible 
harms sometimes brought about by a number of causes.) 

The Third Circuit held in NAMF that introduction of a 
pollutant into a POTi-J in excess--or-that allowed by contract with 
the POTW or by federal, state or local law, or a discharge which 
differs in nature or constituents from the user's average discharge, 
cannot be held to be illegal interference without more, namely, 
a causal link between the discharge and the NPDES or sludge 
problem at the POTw.l/ Nevertheless, such local, State or federal 
limits or known parameters of a user's average discharge may be 
probative evidence of the amount and characteristics of the 
pollution load a given POTW is capable of treating while oper~ting 
properly and in compliance with all its NPDES and sludge require
ments, and thus they may help to detGrrnine the causes of an 
interference incident. It is also possible, however, to find 
interference even where all industrial users are in compliance 
with applicable local limits where, for example, the local limits 
are concentration based and the industrial user though meeting 
the concentration based standards increases the mass of pollutants 
so significantly that it overloads the POTW. It is recommended, 
though not mandatory prior to litigation, that the POTW attempt 
to adjust local limits to allow the POTW to meet its NPDES permit. 

Pass Through 

Like the prohibition against interference, the prohibition 
at 40 CFR 403.S(a) against pollutants which pass through a POTW 
remains in effect and fully enforceable against any non-domestic 
industrial user by the POTW if it has an approved pretreatment 

,Program, by a State if it has obtained approval authority, or by 

I/of course, this holding does not apply to violations of federal 
cateaorical standards: a violation of a categorical standard can 
be shown without a corresponding violation at the POTW. 
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EPA. Until EPA promulgates a new regulatory definition, the 
enforcement authority will have to determine each finding of 
pass through, like interference, with reference to the facts of 
each case, relying on accepted tools of statutory construction. 
As with interference, POTWs should continue to promulgate local 
limits based on the prohibition against pass through where 
appropriate under 40 CFR §403.S(c). 

Many POTWs are designed principally to treat domestic sewage 
rather than the less common pollutants found in some industrial 
effluent. The latter pollutants may not affect POTWs and cause 
interference, but also may not respond to the POTW treatment 
processes. Congress directed the Administrator to devise regula
tions to prevent such pollutants from passing through a POTi~.into 
waters of the United States untreated or inadequately treated. 
Therefore, until a new regulatory definition is promulgated, it 
would be consistent with the statute for an enforcement agency to 
find a pass through violation where a pollutant from a non-domestic 
indirect discharger had passed throuqh a POTW and either alone or 
in combination with discharges from other contributors caused 
the POTW to violate its NPDES permit. 

Although the Third Circuit did not rule on the substance of 
the definition of pass through in the NAMF .case, the logic of its 
opinion would. appear to require a show~of causation to prove 
pass through - that is, the enforcement agency would need to 
demonstrate a causal connection between the defendant's discharge 
and the POTW's NPDES violation. Nevertheless, as with inter
feience, to make out a case of pass through, the enforcement agency 
would not have to show that a plant's discharge was the sole 
cause of the POTW's toxic discharg~, only that it was one cause. 

A plaintiff could show pass through by demonstrating that a 
particular pollutant discharged by the industrial user also 
appeared in the effluent of the POTW and that the POTW violated 
its permit limit for that pollutant. Finally, as with inter
ference, violation of local limits applicable to the indirect 
discharger or deviations from the discharger's average pollutant 
loading would not by themselves be sufficient to prove pass 
through. An enforcement agency would have to make in addition a 
demonstration of cause. Nevertheless, departures from local · 
limits or average discharge constituents might be useful as 
evidence of the POTW's acknowledged capacity to treat different 
kinds of pollutants. 

At this time, there may not be effluent limits for toxic 
parameters .in the NPDES permits of many POTWs. EPA Regions, and 
States to whom the NPDES program has been delegated, should modify 
these permits when necessary. If a toxic pollutant from an indus
trial discharger passes through a POTW and causes imminent and 
substantial endangerment to health or livelihood, EPA may always 
seek immediate relief under Section 504 of the CWA, even if the 
POTW is not in violation of its permit. State and local agencies 
may have comparable authority under state laws. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20•&0 

JUN l 2 \985 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

Obtaining Approval of Remaining Local Pretreatment 
Programs -- Second Round Referrals of the Municipal 
Pretreatment Enfor~~itiative/? . 

Courtney M. Price /),.--f'~ 
Assistant Administrator for Enf rcement 

and Compliance Joni oring 

Henry L. Longest L~~•111,uv 

Acting Assistant rn1 rator 

Regional Counsels 
Regions I-X 

Water Management Directors 
Regions l-X 

This memorandum ·announces EPA's agenda for obtaining 
approved pretreatme·nt programs for POTWs which have not yet 
received necessary program approval. The agenda includes a 
plan and schedule for a second national round of enforcement 
cases against POTWs which have failed to obtain approved 
pretreatment programs, and a directive to modify permits of 
POTWs where still necessary to require program approval and 
implementation. 

With referrals from Regions V and VI, the Agency recently 
commenced the first round of the Municipal Pretreatment Enforcement 
Initiative. This nationally-coordinated enforcement effort 
resulted in judicial enforcement actions being filed against 
8 POTWs which had not met the requirement to obtain an approved 
pretreatment program. The Department of Justice filed these 
cases in federal district courts on April 18. Significant 
progress has already been made toward satisfactory resolution 
of these cases. 

The first round of the Municipal Pretreatment Enforcement 
Initiative has assisted the Agency to achieve its pretreatment 
goals of having all required pretreatment programs approved or 
referred for judicial enforcement by September 30, 1985. As of 
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March 31, 1985, there were still 461 POTWs which had not 
yet obtained an approved pretreatment program. As you know, 
the Agency has committed itself through the Strategic Planning 
and Management System (SPMS) to have all required pretreatment 
programs approved or referred for judicial enforcement by 
September 30, 1985. For this reason, we are undertaking a 
second round of the Municipal Pretreatment Enforcement Initiative 
to aid the Regions in meeting the FY-85 SPMS pretreatment 
target. 

A list of those POTWs in your Region which do not yet 
have an approved pretreatment program is attached to this 
memorandum. Generally, POTWs with unapproved pretreatment 
programs have been in non-compliance with the regulation to 
obtain an approved pretreatment program for nearly 2 years 
--making "good progress" toward program approval is no longer 
satisfactory in such cases. 

As we did in the first round of the Initiative, we should 
continue to focus our enforcement efforts on those POTWs with 
permits requiring the POTW to obtain pretreatment program 
approval (Categories I and II). We urge all Regions to review 
the attached list of noncomplying POTWs to identify for judicial 
enforcement those municipalities, particularly larger ones, 
that will not obtain an approved pretreatment program by the 
end of FY-85. 

The attached list of municipalities with unapproved 
pretreatment programs also includes POTWs whose permits do 
not explicitly require them to obtain approved pretreatment 
programs (Categories III and IV). It should be noted that 
as a general rule it is EPA legal policy to not refer for 
judicial enforcement those POTWs in Categories III and IV. 
We therefore expect each Region to have the compliance status 
of these POTWs changed to Category I or II as soon as 
possible. 

We request that you complete the attached "Pretreatment 
Program Approval Status" form for each Category I and II POTW 
in your Region. Additionally, for Category III and IV POTWs, 
provide a narrative description of the specific schedule 
and steps your Region is taking to obtain necessary permit 
rnodif ications in delegated States, as well as in States where 
EPA directly administers the permit program. Please submit 
your completed materials to William Jordan, Director, Enforcement 
Division, Office of Water Enforcement and Permits (EN-338) 
at Headquarters by June 28. At that time you should also 
submit any corrections to the list of unapproved programs which 
accompanies this memorandum. We will be considering making 
public this updated list of POTWs with unapproved pretreatment 
programs. 
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Case referrals to meet the FY-85 SPMS pretreatment target 
should be submitted to OECM by August 1, 1985. It is unlikely 
that an enforcement action referred after that date against a 
POTW for failure to obtain an approved pretreatment program will 
be filed in the current fiscal year. Regions which have approved 
all (Region X) or nearly all (Regions VII and IX) required 
pretreatment programs should' consider enforcement actions·· -~1 
against those POTWs not pr or· er ly implement j ng approved programs. 

Direct enforcement act~on in delegated States should be 
taken consistent with the State/EPA Enforcement Agreement with 
each State. Each Region shl·Uld work with the delegated States 
to get them to address thei::· POTWs. In those cases where the 
State does not act or where EPA directly administers the program, 
each Region should be prepared to submit a referral for each 
POTW which is not on track to obtain program approval by the 
end of FY-85, or to explain the compelling circumstances which 
preclude such action. 

After your Region ha:i identified those POTWs that are 
likely referral targets for the second wave of the Initiative, 
both Headquarters and the Department of Justice will again be 
available for consultation and assistance in preparing litigation 
reports and for expediting referrals and filings. (OECM will 
make sample litigation reports available.) For several Regions, 
the Off ice of Water Mid-Year Reviews provide an excellent 
opportunity to discuss possible enforcement targets for the 
second round. 

We must demonstrate that the Agency is committed to this 
goal on a national basis. We realize that an effort such as this 
requires expedited schedules and intensive use of staff resources. 
However, we believe this effort is both worthwhile and necessary 
if we are to realize this Agency SPMS pretreatment target. 
We are confident that teamwork by the Regions,· Headquarters 
and the Department of Justice will allow us to file the second 
round of cases during the month of September. 

Attachments 

cc: Deputy Administrator 
Regional Administrators, Regions I-X 
Deputy Regional Administrators, Regions I-X 
General Counsel 
Director, Office of Water Enforcement 

and Permits 
Associate Enforcement Counsel 

for Water 
Chief, Environmental Enforcement Section, DOJ 
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AGENDA 

Municipal Pretreatment Enforcement Initiative 

Second Wave 

Regions to submit completed 
•Pretreatment Program Approval 
Status• forms to HO/OWEP 
for Category I and II POTWs 

Regions to subm.i t referrals 
to HQ against POTWs for 
failure-to-submit and/or 
failure-to-implement 
pretreatment programs 

HQ/OECM to ref er POTW 
enforcement actions to DOJ 

·.against non-complying POTWs 

DOJ to file judicial 
enforcement actions 
against non-complying POTWs 

Regions to have approved 
all POTW pretreatment 
programs or have ref erred 
all non-complying POTWs 

June 28 

August 1 

August 16 

September 16 

September 30 



PRETREATMENT PROGRAM APPROVAL STATUS 

REGION REGIONAL CONTACT 

DATE FORM COMPLETED FTS NUMBER 

POTW NAME 

.: ... . . 
. ..... . 

.. 

DEFICIENT REFERRAL 
PROGRAM ELEMENTS* CANDIDATE 

(check, describe below) AT THIS 
1 2 3 4 5 6 TIME 

YES 

NO 

YES -
NO 

YES -

!No 

YES 

NO --

*KEY: 
1 = INDUSTRIAL WASTE SURVEY 
2 = LEGAL AUTHORITY 

IF NOT REFERRING, . 
DESCRIBE REASONS 
INCLUDE SCHEDULED 
SUBMITTAL DATE, 
APPROVAL DATE 

3 = TECHNICAL ELEMENTS/LOCAL LIMITS 
4 = COMPLIANCB MONITORING 
5 = PROCCDURES 
6 = RESOURCES 



REGIONAL BREAKDOWN OF REMAINING POTWs WITH UNAPPROVED 
PRETREATMENT PROGRAMS 

CATEGORIES 

I 

II 

III 

IV 

PROGRAM 
STATUS CODE 

N 

s 

R 

p 

KEY 

POTWs with 1) unapproved pretreatment programs, 
2) a modified NPDES permit reauiring pretreatment 
program submission, and 3) an EPA-issued adminis
trative order requiring pretreatment program 
submission. 

POTWs with 1) unapproved pretreatment programs, 
and 2) a modified NPDES permit requirinq 
pretreatment program submission but without an 
EPA-issued administrative order requiring 
pretreatment program submission. 

POTWs with 1) unapproved pretreatment programs, 
and 2) an EPA-issued administrative order requirinq 
pretreatment program submission, but without a 
modified NPDES permit requiring pretreatment 
program submission. 

POTWs with unapproved pretreatment programs wh1ch 
do not have 1) a modified NPDES permit reouirinq 
pretreatment program submission, and 2) an EPA
issued administrative order reauiring pretreatment 
proqrarn submission. 

Pretreatment program submission has been reviewed 
and is not approvable in its present form because 
portions of the program are incomplete or not 
submitted. 

Pretreatment program has been submitted, but 
further review is required to determine whether 
the suhmittal is complete and approvable for 
public notice. 

Complete pretreatment program sub~ission has been 
reviewed and found acceptable for public notice. 

Pretreatment proqra~ is on public notice. 



REGIONAL SUMMARY OF POTWs WITH UNAPPROVED PRETREATMENT PROGRAMS 
t1AY 7, 198 5 

CATEGORY 
o PROGRAM REGION 

STATUS TOTALS 
CODES I II III IV v VI VII VIII IX x -- - - -- -- -· --

CATEGORY I 17 5 4 2 32 19 0 14 1 0 94 
. 

o N 8 4 4 0 23 12 0 0 0 0 51 
0 s 6 0 0 2 .2 0 0 14. 1 .o 25 
0 R 0 l 0 o. 3 3. ,.0 . 0. .0 0 7 
0 p 3 0 0 ,Q 4 4 0 ·O 0 0 11 

CATEGORY II 4 16 13 21 57 2 1 10 2 0 126 

o N 3 11 8 12 19 1 0 0 0 0 54 
0 s 1 0 0 1- 8 1 1 10 2 0 24 
0 R 0 0 0 0 2 0 0 0 0 0 2 
0 p 0 5 5 8 28 0 0 0 0 0 46 

CATEGORY III 2 5 28 0 1 0 0 I 0 0 0 36 

0 N 2 5 26 0 0 0 0 0 0 0 33 
0 s 0 0 0 ·o 1 0 0 0 0 0 11 

· o R 0 0 0 0 0 0 0 0 0 o· 0 
0 p 0 0 2 0 0 0 0 0 0 0 I 2 

CATEGORY IV 7 2 15 7 35 0 1 3 2 0 72 

0 N 3 2 14 6 27 0 0 2 2 0 56 
0 s 3 0 0 1 1 0 1 1 0 0 7 
0 R 0 0 0 0 1 0 0 0 0 0 1 
0 p 1 0 1 0 6 0 0 0 0 0 8. 

CATEGORY 
UNKNOWN 0 0 3 0 122 0 0 8 0 0 133 

0 N 0 0 0 0 51 0 0 0 0 0 51 
0 s 0 0 0 0 8 0 0 0 0 0 8 
0 R 0 0 0 0 14 0 0 0 0 0 14 
0 p 0 0 3 0 49 0 0 8 0 0 60 

TOTALS I 30 28 63 30 247 I 21 2 35 5 () I 461 

o N I 16 I 22 52 18 120 I 13 0 2 2 I 0 I 245 
0 s 

I 
10 0 

I 
0 4 20 l I 2 25 3 0 I 65 

0 R 0 1 0 0 20 3 I 0 0 0 0 I 2 .1 
0 p 

1 

4 SJ 11 8 87 4 I 0 8 0 0 I 127 1 

I I I I I I 

r 

I 

I 
I 

I 

I 
I 
I 

I 
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"Applicability of cateqoricai Pretreatment.Standa~ds-to Industrial Users of 
Non-Discharging·POTWs", dated June.27, 1985. 
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StlRJF.:CT: 

F'ROM: 

TO: 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

Jll2711B 

A~~licability ot Cateqorical Pretreatment Stanaards to 
Industrial nsers of Non-Discharoi"g POTWs 

William P. ni~nicmd, Chief t../ 
Proaram nevelop,.,,~nt Branch /l_ . 
Perrriit Branch Chi~fs, Regicns I-X 

At the recent Naticnal Pranch Chiefs Meeting, a question waa 
raise~ reqardinq the apnlicahility of categorical pr~treatment 
stan~ards pro~ulqated by F.PA ~ur.suant to section 307(b) oe the 
Clean Water Act c•cwA.•) to industrial facilities sending their 
wastewaters to POTWs that do not riischarge tc waters of the 
United States (hereafter referred to as •no~-discharging POTWsu). 
~ecause there is no •discherne of pollutants• (as defined in 
section 502(12) of the CWA) fro~ these POTWs, they are not 
requir~d to obtain NPDES permits1 nor are they subject to the 
requirement, ·in section 402(h)(8) of the CWA, to develop a 
local pretreatment program, sine~ this requirement is tied to 
the existence of an NPDES nermit. As explained below, however, 
industrial users discharqinQ into thP.se POTWs must nonetheless 
comply with a~plicable categorical pretreat~ent standards. 
This memoranrlum also discusses how these industrial users can be 
reoulated in the absence of a federally required local pretreatment 
nro9ram. 

U~d_ela ~h• CM,, categorical pretreatment standards apoJ.y to 
industrial u .. ra o!'~all POTWs, including those that do not discharqe 
to watara-.of tbe .United States. Section 307(b) of the Act directs 
P.PA to.pr~l1at'-,pretreatment standards •to prevent the discharge 
of any pol lt1t:a~nt· throuqh trt!atment works (as defined in sect ion 
212 of this Act) which are publicly owned, which pollutant inter
fP-res with, ~asse~ through, or otherwise is lncoMpatibl~ with such 
works.• The definition of "treat~ent works• in section 212 of th~ 
CWA is not limit.ea to faciliti~s that discharge into waters of the 
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United Stata9 an4·in f.1'ct T!'akes exnlicit reference to land-baaed 
systeaa (•ee f212.(.2)(A)). Moreover, the statutory qoal of. 
nrevent1nilnterference with the treatment works, which includes 
protection of the resulting sl4dqe from contamination that would 
limit disnosal alternatives, I is applicable to all POTWs, 
regarrlless of whether there iS-any discharge to waters of the 
United States. 

Because non-discharqing POTWs ar~ not NPDES per~ittees and 
therefore are not required to develop ~retreatment proara~s, the 
pri~ary rearonsibility for enforcing pretreatment requirements 
in these cases falls upon those States with approved pretreatment 
proQrams and EPA. Since these POTWs ~o not hold NPDES permits, 
EPA enforcement iff limited to direct enforcement of cateaorical 

**/ . stanaards against the industrial users. Of course, the fact 
that federal law does not require non-discharging POTWs to develop 
pretreatment orograros does not prevent States f rorn reiuirino theee 
'ftciliti~s to develop such ~roqrams under State law. ~*/ Moreover, 
even where State law does not require them to no so, Tiidividual 
non-dischar~ing POTWs may agre~ to develop pretreatment pro0ram•• 
In any of these cases, the developed proqrams may provide for. . . ****/ enforcement of cateoorical standards by the POTW. Bow.vewL 
it must be noted th8t ~ecause these POTWs are not NP'i5F.S pendtt .. a; 
P.PA cannot enforce any require~ents of thei~ programs. Thus, it · 
a non-discharqinq POTW whose nretreatment nroqral't invol\•es enforce
~ent of categorical standards ctoes a poor job of enforcin9 
these standards, FPA's only recourse ie to ~ake direct action 
against the violating industrial u~er(s). 

*/ see the discussion of sludqe conta~ination as Minterference• 
under the CWA in the nreamhle to the General Pretreatment 
Requlations at 46 Ped. Reg. 9408 (January 28, 1981). 

**/ Althouoh EPA May not issue nermits to indirect discharQers, 
the Aqency may require them to comply with additional reporting, 
monitoring, sampling, and other information reauirernents beyond 
those contained in the General Pretreatment Reoulations, under 
sectioR 301 of the CWA. See Conf. Rep. No. 92-1236, 92d Conq., 
2d S••••· . .- 130 (September 2A, 1972), reorinted in A Leqislative 
Ni~tory. of the Water ~ollution Control Act Amendments of 1972, 
volu .. 1 .. at 313~ 

***/ For example, California has a re~ulatory provision that 
requires non-oi.scharqinq POTWs with l!I design i:J.ow of 5 mgd or 
~ore to nevelop pretreatment pro~rams. Facilities with a desion 
flow of less than 5 ~qd ~av he requir~d to ~evelop programs as 
deemed appropriate. 23 CAC ~2233. 

****/ In California, for instance, these ~roqrams are reviewed 
~consistency wit~ §403.A(f) of the General Pr@treatment 
Regulations, which includes a requirement regardinq enforcement 
of categorical standards. 



I hope this memorandum answers your questions on this subject. 
If you have any further questions or comments, please call me at 
(FTS) 426-4793 or have y6ur staff contact Hans Bjornson at (FTS) 
4 2f'-703! •. 

cc 1 Rebecca Barmer· 
Martha Prothro· 
Colburn Cherney 

bee: Jim Gallup 
Geoff Grubbs 
Program Development Branch 

HBJORNSON/Disk l/EN-336/67035 
Document 36/lrm/06-26-85 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. O.C. 20460 

. AU G ~ • 5 1985 

MEMORANDUM 

SUBJECT:~cal Limits Requirem~nts for POTW 
P etreatment Pr?~rams 
I~ \t...). ~~ 

FROM: Rebecca w. Hanmer, Director 

QFC:;ce CF 

WATER 

Office of Water Enforcement and Permits (EN-335) 

TO: Regional Water Management Division Directors 
NPDES State Directors 

I. Background 

The Pretreatment Implementation Review Task Force (PIRT), io 
its Final Report of January 30, 1985, stated that some POTWs which 
are required to implement pretreatment programs "do not understand 
the relationship between categorical stanQards and local limits or 
even how to develop local limits." This memo reviews the Agency.' s 
minimum local limits requirements for POTWs which must develop and 
implement industrial pretreatment.,programs. More detailed technical 
guidance for developing local limits is available in the Guidance 
Manual for POTW Pretreatment Program Development. Comprehensive 
technical guidance on local limits is under development and will 
be published in FY 86. 

Section 403.S(c) of the General Pretreatment Regulations 
provides that POTWs required to establish local pretreatment 
programs must develop and enforce specific limits to implement 
the general prohibitions against pass-through and interference 
(§403.S(a)] and the specific prohibitions listed in §403.S(b). 
This requirement is discussed in the preamble to the 1981 General 
Pretreatment Regulations: 

"These limits are developed initially as a prerequisite 
to POTW pretreatment program approval and are updated 
thereafter as necessary to reflect changing conditions 
at the POTW. The limits may be developed on a pollutant 
or industry basis and may be included in a municipal 
ordinance which is applied to the affected classes. In 
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addition, or alternatively, the POTW may develop specific 
limits for each individual facility and incorporate these 
limits in the facility's municipally-issued permit or 
contract. ay· translating the regulations' general 
prohibitions into specific limits for Industrial Users, 
the POTW will ensure that the users are given a clear 
standard to which they are to conform." 

The categorical pretreatment standards, applicable to broad 
classes of industries, are technology-based minimum requirements 
which do not necessarily address all industrial discharge problems 
which might occur at a given POTW. To prevent these site-specific 
problems, each POTW must assess all of its industrial discharges 
and employ sound technical procedures to develop defensible local 
limits which will assure that the POTW, its personnel, and the 
environment are adequately protected. This memorandum clarifies 
EPA's minimum requirements for the development of local limits 
to control the discharges of industrial users and discusses the 
application of those requirements to POTWs in different stages of 
local pretreatment program development and implementation. 

II. Minimum Requirements for Local Limits 

The General Pretreatment Regulations require every POTW 
developing a pretreatment program to conduct an industrial waste 
survey to locate and identify all industrial· users which might be 
subject to the POTW pretreatment program. This procedure is a 
prerequisite to pretreatment program approval. In addition, the 
POTW must determine the character and volume of pollutants contri
buted to the POTW by these industrial users. Based on the infor
mation obtained .from the industrial waste survey and other sources, 
including influent, effluent and sludge sampling, the POTW must 
determine which of these pollutants (if any) have a reasonable 
potential for pass-through, interference or sludge contamination. 
For each of these pollutants of concern, the POTW must determine, 
using the best information available, the maximum loading which 
can be accepted by the treatment facility without the occurrence 
of pass-through, interference or sludge contamination. A proce
dure for performing this analysis is provided in the Guidance 
Manual for POTW Pretreatment Program Development. As a minimum, 
each POTW must conduct this technical evaluation to determine 
the maximum allowable treatment plant headworks (influent) 
loading for the following pollutants: 

cadmium 
chromium 
copper 

lead 
nickel 
zinc 

These"'six toxic metals are listed because of their widespread 
occurrence in POTW inf luents and effluents in concentrations that 
warrant concern. Also, since they are usually associated with 
the suspended solid• in the waste stream, their presence often 
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prohibits the beneficial reuse of municipal sewage sludge and 
reduces POTW options for safe sludge disposal. In addition, 
based on site-specific information, the POTW and/or the Approval 
Authority must identify 9ther pollutants of concern which might 
reasonably be expected to be discharged to the POTW in quantities 
which could pass through or interfere with the POTW, contaminate 
the sludge, or jeopardize POTW worker health or safety. Once 
maximum allowable headworks loadings are determined for each of 
the pollutants of concern, the POTW must implement a system of 
local limits to assure that these loadings will not be exceeded. 
The POTW may choose to implement its local limits in any of a 
number of ways, such as uniform maximum allowable concentrations 
applied to all significant industrial dischargers, or maximum 
mass discharge limits on certain major dischargers. The method 
of control is the option of the POTW, so long as the method 
selected accomplishes the required objectives. There is no 
single method of setting local limits which is best in all 
situations. The Guidance Manual for POTW Pretreatment Program 
Development discusses several alternative methods which a POTW 
might use to allocate the acceptable pollutant load to industrial 
users. The manual also provides an example of the calculations 
a typical POTW would use to determine the maximum allowable 
headworks loadings for a pollutant and to allocate that load to -
significant industrial users. POTWs are strongly encouraged to 
apply a safety factor to the calculated maximum allowable loadings 
and to reserve some capacity for industrial expansion when setting 
local limits. 

Some POTWs may find that loading levels of at least some of 
the pollutants of con·cern are far below the calculated maximum 
allowable headworks loadings. In these cases, the POTW should 
continue to monitor all industrial users discharging significant 
quantities of these pollutants. It may also be appropriate for 
the POTW to limit each significant industrial user to a maximum 
loading which cannot be exceeded without POTW approval. This 
process of limiting increases in discharges of pollutants of 
concern provides POTWs with a control mechanism without imposing 
unnecessarily stringent limits on industries which expand or 
change production processes. Industries approaching their limits 
could petition the POTW for an increased allowance. Upon receipt 
of such request, the POTW would update its headworks loading 
analysis to determine the effect of the proposed increase. The 
analysis would enable the POTW to make a sound technical decision 
on the request. 

Because they are based on the specific requirements of the 
POTW, sound local limits can significantly enhance the enforce
ability of a POTW's local pretreatment program. A POTW that 
proposes to rely solely upon the application of the specific 
prohibitions listed in §403.S(b) and categorical pretreatment 
standards in lieu of numerical local limits should demonstrate 
in its program submission that (l) it has determined the 
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capability of the treat~ent facility to ~ccept the industrial 
pollutants of concern, (2) it has adequate resources and proce
dures for monitoring an~ enforcing compliance with these ~P.quire
ments, and (3) full compliance with the applicable categorical 
standards will meet the objectives of the pretreatment progra~. 

III. Acplication of the Minimum Local Limits Requirement 

A. Unapproved Programs 

~11 POTWs required to develop pretreatment programs must 
comply with the regulatory local limits requirements described 
above. However, EPA recognizes that there has been a need for 
clarification of these requirements and that some Approval 
Authorities have not applied this requirement in accordance 
with the principles in this memorandum when approving local 
pretreatment programs in the past. Some POTWs with local 
programs now under development or review were given direction 
by their ~pproval Authority that may have failed to reflect all 
of the requirements for local limits that are discussed herein. 
Withholding approval for these POTWs until they have adopted 
all necessary local limits would delay availability of the 
consioerable local POTW resources needed to enforce categorical -
pretreatment standards and other pr~treatrnent requirements. 
Therefore, where ?OTWs have not previously been advised of the 
need to complete the analysis described herein and to adopt 
local limits prior to program approval, and where imposing 
such a requirement would make approval by September 30, 19R5 
infeasible, POTW pretreatment program submissions meeting all 
other regulatory requirements may be approved. However, in any 
such case, the POTW permit must be modified to require that the 
POTW expeditiously determine the maximum allowable headworks 
loading f.or all pollutants of concern as described above and 
adopt those local limits required to prevent pass-through, 
interference, and sludge contamination. To ensure that this 
condition is enforceable, the A~proval Authority must assure 
that this requirement is promptly incorporated into the POTW's 
NPDES permit and require that the appropriate local limits be 
adopted as soon as possible, but in no case later than one 
year after approval. Noncompliance with this permit require
ment on the part of the POTW will be considered grounds for 
bringing an enforcement action for failure to implement a 
required pretreatment program. 

B. Approved Programs 

If any POTW program has already been approved without t~e 
analysis of the impact of the pollutants of concern and adoption 
of local limits, the Approval Authority should immediately require 
the POTW to initiate an analysis as described above and adopt 
appropriate local limits. This requirement should be incorporated 
in the POTW's NPDES-permit as soon as feasible. Where a POTW has 
previously adopted local limits but has not demonstrated that 
those limits are based on sound technical analysis, the Approval 
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~uthority should require the POTW to demonstrate that the local 
limits are sufficiently stringent to protect against pass-through, 
interference and sludge contamination. POTWs which cannot 
demonstrate that their limits provide adequate protection should 
be required to revise those limits within a specific time set 
forth in a permit modification. 

IV. Local Limits to Control Additional Toxic Pollutants 

To date, where POTWs have evaluated their industrial 
discharges and adopted local limits as needed based on that 
evaluation, the pollutants most often controlled are toxic ~etals, 
cyanide and phenol. Few POTWs now control the discharge of 
toxic organic compounds through local limits. Recent studies, 
including the Agency's Complex Effluent Toxicity Testing Program, 
indicate that these substances are often responsible for toxicity 
problems in receiving streams. Furthermore, many of the volatile 
organic compounds in POTW influents may be released to the atmos
phere during conveyance or treatment, potentially causing health 
or safety hazards or aggravating air quality problems. Compounds 
causing these problems are not necessarily among those in the 
statutory list of 126 priority toxic pollutants and may not be 
addressed by existing or proposed categorical standards. If 
monitoring efforts are not sufficiently comprehensive, these 
adverse impacts may go undiscovered, or their root causes may 
not be identified. 

After a POTW's pretreatment program has been approved, 
Approval Authorities should continue to evaluate each POTWto 
determine the need for additional measures to control toxic 
discharges from industrial users. This is in keeping with the 
Agency's policy on water quality-based permit limits for toxic 
pollutants (49 FR 9016, March 9, 1984). Utilizing the authority 
provided by Section 308 of the Clean Water Act (or comparable 
State authority), the Approval Authority should consider requiring 
both chemical-specific and biological testing o~ POTW influent, 
effluent and sludge to evaluate the need for additional local 
limits. Where test results indicate a need for greater industrial 
1.tser control, POTWs should be required to determine the sources 
~f the toxic discharges through additional testing and to adopt 
appropriate local limits which will prAvent interference and 
pass-through. 

Not every POTW required to have a local pretreatment program 
will need to perform this additional testing, but since toxic 
chemicals are utilized by many non-categorical industries, this 
requirement should not be limited to those POTWs with large 
contributions from categorical industries. For example, there 
is at least one documented instance of an FDA-approved food addi
tive, discharged by a food processor to a POTW, causing receiving 
stream toxicity problems. OWEP has been working closely with 
EPA researchers and will provide whatever assistance we can to 
Approval Authorities faced with complex toxicity problems 
associa~ed with POTW discharges. 
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v. Local Limits Reouirements for POTWs covered by §403.lO(e): 
State-run Pretreatment Programs 

In accordance with §403.lO(e) of the General Pratreatment 
Regulations, some States have assumed responsibility for imple
menting State-wide pretreatment programs in lieu of requiring 
POTWs to develop individual local programs. 1n these States, 
the NPDES permits of POTWs which otherwise would have been 
required to develop local pretreatment programs may need to be 
modified to require the local limits development procedures 
described above. Alternatively, the State can perform the 
required analyses ann implement the appropriate local limits 
necessary to assure that the goals of the program are achieved. 
These limits would then ·be enforced in the same manner as other 
pretreatment requirements, in accordance with procedures included 
in the approved State-run progra~. Where States assume POTW 
responsibility for carrying out ~r~treatment program requirements, 
Regional Off ices must monitor all aspects of the State-run 
pretreatment program, including local limits, to assure that the 
national program requirements are met. 

VI. Control of Conventional Pollutants 

Although the National Pretreat~ent Program is usually 
associated with the control of toxic industrial wastes, the 
discharge of excessive conventional pollutants has been the most 
commonly documented _industry-related cause of POTW effluent limit 
violations. Generally, POTWs are required to construct, operate 
and maintain their own treatment facilities at efficiencies ade
quate to prevent pass-throuqh and interference from conventional 
oollutants. 8owever, w~er€ a POTW chooses instend to limit ·its 
influent or where li~its on the influent concentrations are 
necessary to assure that unexpectedly high influent concentrations 
do not occur, the POTW pretreatment program submission should 
demonstrate that local limits adequately address conventional 
pollutant loadings from industry. Most POTWs have already deter
mined the capacity of their treatment facilities to accommodate 
co~ventional pollutants. Where local limits for these ~ollutants 
are needed, the limit-setting process is rather straightforward. 
At a minimum, Approval Authorities should encourage all POTWs 
to consider setting appropriate local limits on conventional 
pollutants in order to prevent pass-through and interference 
where problems have occurred in the past or can be anticipated 
in the future due to local growth or increases in industry 
discharges. 

VII •. Deadline for Industrial User Compliance with Local Limits 

POTWs adopting local limits should require industrial users 
to comply with those limits as soon as is reasonable, but in no 
case more than three years from the date of adoption. Where an 
industrial user is allowed more than one year to comply, the POTW 
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should evaluate the industrial user's operation and set interim 
limits to minimize discharge of the pollutants of concern prior 
to full compliance with the local limit. The POTW should also 
~stablish enforceable in~rements of progress for industrial users 
with complia~ce schedules longer than one year and require the 
users to submit incremental progress reports at least annuall'l 
to assure proper tracking of actions needed to accomplish · 
compliance. 

W~ere an industrial discharge has been identified as a 
contributing factor in a POTW's violation of an NPDES permit 
limit, water quality standard, or other environmental requir~
ment, the POTW must take immediate enforcement action, employing 
all means necessary to assure that the Industrial User is brought 
into compliance in the shortest possible time. 

VIII. Conclusion 

This memorandum has summarized the Agency's minimum 
requirements f.or the establishment of local limits by POTWs 
implementing pretreatment programs. Because local limits 
address site-specific needs, Approval Authorities should apply 
these requirements with sensitivity to local conditions, recog
nizing that the diversity among POTWs requires ~ case-by-case 
consideration of local limits. tn ~any cases, there will be a 
clear need to aggressively attack toxicity or interference 
problems wit~ ~xtensiv~ analysis and local r~gulation •. In 
others, only a few local limits will be needed, if only to 
insure that present loadings do not increase. This flexibility, 
however, does not mean that local limits are optional under the 
National Pretreatment Program. All POTWs btplementing pretreat
ment programs must evaluate the need for local limits. Where 
the evaluation so indicates, the POTW must promptly adopt and 
enforce local limits which will protect against interference, 
~ass-through and sludge contamination. 

As EPA and State permit writers estaolish more comprehensive 
water quality-based municipal permit limits (including toxics), 
?OTWs will have more definitive infor~ation available as a basis 
for establishing the need for and the stringency of local limits 
to prevent P.ass-through. Similarly, the forthcoming sludge 
disposal and reuse regulations should enable States to establish 
rnore comprehensive sludge quality requirements, which will in turn 
provide a solid ~echnical basis for local limits to prevent 
sludge contamination. The Off ice of Water Enforcement and Permits 
is also working with the Agency's Office of Research and Develop
ment to obtain better information on the impact of toxic substances 
on municipal treatment processes. These efforts are proceeding 
as fast as available resources permit and shoul1 (>reduce results, 
in the form of guidance documents, in FY 86. 
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MEMORANDUM 

SUBJECT: Guidance on Obtaining Submittal and Implementation 
of Approvable Pretreatment Programs 1 

FROM: Glenn L. Unterbergei.- ~<;.~ ...... f ~Lr-
sociate Enforcement Counsel ; 
for Water 
/'vw·-~v )~~ 
becca Hanmer, Director . 

Office of Water Enforcement and Permits 

TO: Regional Counsels, Regions I - X 
Water Management Division Dii.-ectors 
Regions I - X 

Attached is a guidance memoi.-andum on obtaining POTW 
pretreatment program submittal and implementation. The guidance 
conf ~rms and elaborates on Agency enforcement and permitting 
policy positions which we already have discussed at our national 
meetings, and which we already are largely implementing in the 
context of meeting FY85 SPMS commitments and through EPA's 
POTW Pretreatment Program Enforcement Initiative. The majo~ 
points which this guidance reaff ii.-ms are: 

- that EPA is in the strongest position to bring an 
enforcement action against a POTW for failure to 
obtain or implement an approved pretreatment program 
when there is a requirement to do so in the POTW's 
permit; 

- that POTW permits which do not contain these permit 
requirements should be modified or reissued as 
quickly as possible; 

- that in a limited number of cases, EPA can consider 
the possibility of an enforcement action to require a 
POTW without a modified permit to obtain or implement 
an approved pretreatment program, and 

- that in bringing a judicial enforcement action for 
failure to obtain or implement an approved pretreat
ment program, EPA typically should also file claims for 
any existing NPDES effluent limit violations. 
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Our objectivP- still is to have all required POTW 
pretreatment programs approved or subject to a judicial referral 
by the end of FY85. Early in FY86, we would expect to address. 
any remaining unapproved POTWs and to begin focusing increased 
attention on adequate pretreatment program implementation. 

Attachments 

cc: Coke Cherney 
Bill Jordan 
Martha Prothro 
OECM Water Attorneys 
David Buente 



Summary 

GUIDANCE ON OBTAINING SUBMITTAL AND IMPLEMENTATION 
OF APPROVABLE PRETREATMENT PROGRAMS 

40 C.F.R. §403.S(b) establishes certain pretreatment 
requirements for any POTW with a design flow greater than 5 
million gallons per day (mgd) and which accepts pollutants 
from Industrial Users which pass through or interfere with the 
operation of the POTW or are otherwise subject to pretreatment 
standards as well as for other POTWs as determined by the 
Approval Authority. Specifically, the regulation requires these 
POTWs to " ... receive approval of a POTW Pretreatment Program 
no later than ... July 1, 1983 ... " and that the approved pretreat
ment program " ..• be.administered by the POTW to ensure compliance 
by Industrial Users with applicable pretreatment standards and 
requirements." 

This guidance addresses POTW's previously identified as
needing pretreatment programs. This Guidance should be utilized 
in selecting the most effective approach to ensure that 
non-approved POTW's requiring programs in your Region obtain 
pretreatment program approval as soon as possible and that 
POTWs with approved programs implement them properly and 
expeditiously. 

The requirement to obtain approval of and to implement 
a pretreatment program should be incorporated in a POTW's 
NPDES permit. Where a POTW meets the criteria of 40 C.F.R. 
§403.S(a) and its permit does not contain the requirement 
to obtain approval of and implement a pretreatment program, 
the Region should expeditiously modify the POTW's permit 
--or request an approved State to do so--to incorpor~te such 
a requirement. 

In general, to enable EPA to bring an enforcement 
action for failure by the POTW to either obtain an approved 
pretreatment program or implement its pretreatment program, 
a POTW's NPDES permit should either contain such a requirement 
or be modified or reissued with such a requirement. For a POTW 
that has failed to obtain or implement an approved pretreatment 
program--if EPA is the pretreatment Approval Authority--EPA 
should pursue a judicial enforcement action under Section 309(b) 
and (d) of the Clean Water Act to obtain compliance and civil 
penalties~ where an approved State is the Approval Authority, 
EPA should urge the State to bring a comparable enforcement 
action and bring a federal enforcement action if the State 
fails to take timely and appropriate action. An alternative 
legal theory, available in a limited number of cases, to require 
a POTW without a modified permit to obtain or implement an 
approved pretreatment program, is discussed on pages 5 and 6. 
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Background 

Section 307(b) of the Clean Water Act requires EPA to 
promulgate pretreatment standards to prevent Interference 
or Pass Through by toxic pollutants introduced into a POTW. 
Section 402(b)(8) of the Clean Water Act establishes a system 
whereby, NPDES permits would require POTWs to implement and 
enforce pretreatment standards. 40 C.F.R. §§403.8 and 403.9 
outline the requirements for a pretreatment program to be 
developed, approved and incorporated in a POTW's NPDES permit 
by July 1, 1983. 

When 40 C.F.R. §403.8(b) was promulgated, it was anticipated 
that the requirement to obtain approval and implement a pretreat
ment program would be promptly incorporated in applicable NPDES 
permits as provided in. 40 c.F.R. §403.B(d) and (e), §403.lO(d), 
§12'2.62(a)(7), and §122.62(a)(9). While most POTW permits have 
been modified, many remain that have not been modified to 
contain the requirement to obtain program approval and implement-
the approved program. Also, many POTWs with modified permits and 
POTWs with unmodified permits have not yet obtained program apf>roval, 
even though the deadline prescribed by 40 C.F.R. §403.S(b) for 
obtaining program approval has passed. To successfully carry out 
the pretreatment provisions of the Clean Water Act, the Agency 
must ensure that eve·ry POTW which needs a pretreatment program 
submit an approvable pretreatment program and obtain program 
approval as soon as possible. 

Enforcing a Permit Requirement to Develop a Pretreatment Program 

Where a POTW's permit does contain a requirement to obtain 
and implement an approved pretreatment program and the POTW has 
failed to comply with the permit requirement and any Administrative 
Order issued by the Approval Authority requiring the POTW to 
obtain and implement its pretreatment program, the Approval 
Authority should initiate judicial enforcement. It should be 
noted that a judicial enforcement action can be initiated 
without prior issuance of an Administrative Order. Particularly, 
with regard to failure to obtain program approval by this time, 
the Approval Authority should judicially enforce a permit 
requirement to obtain program approval through a court action 
without first issuing an Administrative Order. 

The decision to initiate an enforcement action for failure 
to obtain an approved pretreatment program or for failure by the 
POTW to implement an approved pretreatment program should be 
based on factors such as the severity of the POTW's noncompliance, 
such as: (1) degree of disregard by the POTW for pretreatment 
requirements; (2) evidence of water quality impacts, interference, 
pass-through, or sludge contamination resulting from failure 
to have an ap~roved program in operation; (3) failure by the 
POTW even in the absence of an approved program to obtain 
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compliance by industrial users with aEI?J..icable pretreatment 
standards and requirements: ( 4) existence of o_~her NPDES permit 
violations. While these factors relate to ranking the severity 
of noncomplying POTW's, their absence does not preclude judicial 
enforcement. 

An EPA enforcement action for fg_ilure .. -~9_0.b_tain_ .. p.r.ogram 
apR£QY-al as required by a POTW's permit is taken under Section 

__ 3Q_9(b) for failure ___ oJ. th_e POTW .t.o comply with requirem.e.n.t.$ in 
its perm.itt:na:t-were established under authority of Section · 
402(b)(8) and its implementing regulations for the purpose 
of implementing the pretreatment provisions of Section 307. 
All such cases should result in an expeditious compliance 
schedule for obtaining an approved program (see Attachment A), 
reporting requirements, significant civil penalties that consider 
economic benefit and address the gravity of the violation, 
and any provisions necessary to ensure program implementation. 

An EPA judicial enforcement action for failure to imI?__lement · 
an appr_oved pretreatment program as required by a PQT\~--,-5-·p-~-rm!t 
is based on the same statutory requirements. All "failure to -
implement" cases should result in specific implementation 
activities (e.g., permit issuance~ inspections, enforcement 
response) by specified dates, progress rep.orts, and significant 
civil penalties. 

Requiring Development and Implementation of a Local Pretreat~ent 
Program Through Permit Modification or Reissuance 

If a POTW that is required to administer an approved 
pretreatment program does not have or is not implementing one 
and is not currently required by its NPDES permit to do so, 
the Region should have the permit modified or revoked and 
reissued as quickly as possibie to require the POTW to obtain 
approval of and implement a program according to an expeditious 
compliance schedule. While permit modification or reissuance 
is not the only legal option available to require a POTW to 
obtain or implement an approved pretreatment program in the 
absence of a permit requirement, it is generally the most 
legally sound approach, and typically the one the Agency should 
follow. Permit modification or reissuance will put EPA in the 
strongest legal position if an enforcement action against the 
POTW is necessary. 

Permit modification or reissuance is always necessary when 
a POTW that has not previously been identified as needing a 
pretreatment program is required to develop and implement one. 
If an approved State attempts to reissue an NPDES permit 
without including pretreatment requirements, EPA should object 
formally, and, if necessary, veto the deficient permit. 

If EPA is the permitting authority, the Region may either 
modify or revoke and reissue the permit pursuant to the ~rocedures 
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at 40 C.F.R. Parts 122 and 124 to require the POTW to obtain 
approval of and implement a pretreatment program. The regulations 
specifically identify the incorporation of a requirement to 
develop an approved POTW pretreatment program as an appropriate 
"cause'' for permit modification or reissuance. If the Region 
chooses to modify the perm_i.t.~ oo.l,.y the pretreatm~n_t;_ __ t:.e.,qui.xemen.t.. 
need be subject to comment -a-Rd decision. If the Region chooses 
the reissuance procedure, the entire permit is reopened and 
subject to re v_i_s.i-G;:i ( 4 O C . F . R . § 12 2 . 6 2 ) ~ 

If a State is the NPDES permitting authority for the 
POTW, the Region should request the State to modify or reissue 
the POTW's NPDES permit as quickly as possible pursuant to 
the State analogue of 40 C.F.R. §124.5. 

In certain situations a POTW will obtain approval of a 
pretreatment program without a pre-existing permit requirement 
or with a permit requiring the POTW to obtain approval but not 
requiring implementation. Suitable provisions pertaining to 
the approved pretreatment program must still be incorporated ~ 
into the POTW's NPDES permit as soon as practicable to ensure
the Approval Authority's ability to enforce proper implementation. 

A compliance schedule leading to pretreatment program 
approval ·can be imposed on the POTW in either one of two ways. 
First, the compliance schedule can be included in the modified 
or reissued permit. Second, the comp~iance schedule can be 
included in an Administrative Order issued contemporaneously 
with the modified or reissued permit. _!./ These two methods are 
illustrated by the two versions of suggested permit language in 
Attachment B. Both methods would be enforceable in a federal 
enforcement action against the POTW as.long as the underlying 
requirement to obtain approval of the pretreatment program was 
contained in the POTW's modified or reissued permit. 

!/ If a POTW was previously identified and notified that it 
needed a pretreatment program after the July 1, 1983 regu
latory deadline contained in 40 C.F.R. §403.8, the POTW's 

NPDES permit can contain a compliance schedule leading to 
program approval requiring program submission after July 1, 
1983. For those POTW's which were notified prior to July 1, 
1983 that they needed a pretreatment program, inclusion of a 
compliance schedule in a modified or reissued permit requiring 
co~pliance after that date may be in violation of 40 C.F.R. 
§§403.8(d) and 122.4(a). In the latter instance, a compliance 
schedule would have to be contained in an Administrative Order 
issued contemporaneously with the modified or reissued permit. 
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The compliance schedule requiring program approval must 
be realistic. It should contain only enough time to accomplish 
the necessary activities culminating in the submittal of an 
approvable pretreatment program. Individual factors affecting 
pretreatment program development will determine the content of 
the compliance schedule and the date by which the program must 
be submitted. The compliance schedule must require submittal 
of an approvable pretreatment program as soon as reasonably 
possible: in most cases no more than 6 months. A six-month 
compliance period represents the--usi:i'aT maximum time period for 
obtaining an approved pretreatment program. If, for example, 
a POTW has already completed an Industrial User survey and 
a technical analysis, 60 days is generally a sufficient time 
period to complete the program application. 

Once a POTW's NPDES permit has been amended by the Approval 
Authority to require the POTW to obtain and implement an 
approved pretreatment program, the Approval Authority should 
closely monitor the POTi·l' s compliance and take enforcement 
action promptly if the POTW falls behind schedule. - ,,, 

Federal Enforcement in the Absence of a Permit Requirement 

. In limited circumstances, EPA might seek to require a POTW 
to obtain or implement an approved program in the absence of 
an NPDES permit requirement .. This would be the case where 
the Agency can establish good evidence that the a~sence of 
an active pretreatment program is contributing to POTW efflµent 
violations or the absence of a pretreatment program is causing 
demonstrable environmental problems and the permit amendment 
process described above will not address the problem in an 
expeditious manner. In these limited instances, the Government 
may sue the pOTW for existing NPDES violations under Section 
309(b) and (d) of the Clean Water Act and seek submission and 
impi'ementation of a pretreatment program as an element of relief. 

Alternatively, Section 3.0~l~) of the Clean Water Act may 
be available to obtain or implement an approved program in the 
most serious cases in which EPA has identified industrial user(s) 
in violation of federal pretreatment standards. 2/ An enforcement 
action under Section 309(f) would require that the Agency claim 
that requiring the POTW to obtain approval of and implement a 

~/ The legal operation of Section 309(£} is explained in more 
detail in the Agency enforcement guidance "Choosing Between 

Clean Water Act ~309(b) and ~309(£) as a Cause of Action in 
Pretreatment Enforcement Cases" issued on the same date as this 
enforcement guidance. 
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pretreatment program was an element of "appropriate relief". 
Because use of Section 309(f) in this situation requires that 
obtaining or implementing a pretreatment program constitute 
"appropriate relief", a Region ~hould consider carefully wheth~r 
the situation would fit that criterion in deciding whether to 
bring an enforcement action under Section 309(f). For example, 
EPA will be in a stronger legal position to sustain this cause 
of action whet·e the Agency can establish by __ good euidenee that 
lack of a pretreatment pi:-ogram cont1··I.bu.tes to substanti_gl 
indi:ls-ti:'ial user nQ_!1~_<?rn_I?~iance with Federal p::-etl."'eatment st~n.¢ards. 

Joining Other POTW Permit Violations In An Action For Failure 
To Obtain or Implement an Aoproved Pretreatment Prooram 

In those instances where failure to obtain or implement 
an approved program coexists with NPDES effluent violations, 
the effluent violation claims should as a rule be joined to the 
pretreatment claim. There may be exceptions, notwithstanding . 
the existence of effluent violations, where an enforcement action 
against a POTW only for failure to obtain or implement an approved 
pretreatment program is desirable. This situation might arise, 
for exa~ple, where absence of a pretreatment program is causing 
irn.mediate environmental problems and unrelated effluent violation~ 
or appropriate remedies are particularly difficult to identify 
and substantiate; such instances are probably atypical. If the~ 
do occur the Government must take steps to limit the likelihood 
that either of the judicially recognized doctrines of collateral 
estoppel or ~ judicata will preclude a subsequent judicial 
enforcement action against a POTW for effluent violations. 11 

l/ Under the doctrine of ~ judicata, a final judgment on 
the merits bars further claims by parties or their privies 

based on the same cause of action. Montana v. United States, 
440 U.S. 147, 153, 99 S.Ct. 970, 973 (1979). ~ jud1cata makes 
conclusive a final valid judgment and if the judgment is on the 
merits, precludes further litigation of the same cause of action 
by the parties. Antonioli v. Lehigh Coal and Navigation Co., 
451 F.2d 1171, 1196 (3d Cir. 1971), cert. denied, 406 U.S. 906 
(1972). Under the doctrine of coiia~l estoppel, an actual 
and necessary determination of an issue by a court is conclusive 
in subsequent cases based on a different cause of action but 
involving either a party or a privy to the prior litigation. 
Parklane Hosiery Co. v. Shore, 439 U.S. 322, 326 n. 5, 
99 s.ct. 645, 649 n. s, (1979). 
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For the most part, failure to allege all known NPDES 
permit violations may later give rise to an argument by a POTW 
that ~ judicata should apply to bar these claims in the 
future. Alleging all such violations avoids this problem 
and also promotes efficient use of Government resources, increases 
environmental benefits from the enforcement action, and is the 
preferred approach. 

Res judicata and collateral estoppel standards can reasonably 
be viewed as not precluding successive Government enforcement 
actioris again~a POTW for different causes of action based on 
different types of permit violations stemming from different 
causes. However, there is, of course, always the uncertainty 
as to whether any court will be amenable to successive suits 
against the same party for water pollution control violations. 
These uncertainties can be minimized by a careful litigation 
strategy and should not ~ ~ preclude successive enforcement 
actions. Nonetheless, if at all possible, an enforcement 
action should include all known NPDES violations, particularl~ 
if it can be demonstrated that effluent violations are in any-
way attributable to the absence of a pretreatment program. 

A lawsuit filed against a POTW only ·fo!;._ fall,y;:.e to. .ob.tain 
or implement an .. approved pretreatment program as required.. py 
th~ P6~W-ri-~~bEs pe~~I~·should be pleaded i6l~fi as a failure 

.- /t()_- e:·~l'!lPtY __ w~ t.h the permit prov is ion ( s) requiring program approval 
·--or implementation. Failure to obtain or implement an approved 

pr-ogrcrm··shoul·d· no-t·i 1?~ pleaded as a violation of the NPJ;H~.S 
permit in·_g_enera l ·:4 Specifically, the Government should ensure, 
to··-~extent possible, in such an enforcement action that the 
basis for the action is cle~.r.:J._y articulated as a violation of 
the specific requirement for pretreatment program approval or 
implementation, so 1;.hat questions regarding POTW compliance 
with permit effluent limits do not come into issue in the 

(footnote continued) 

While there is no federal case law directly on point 
addressing the issue involved, several cases involving Federal 
environmental statutes and the doctrines of ~ judicata 
and collateral estoppel are instructive. See, for example, 
United States v. ITT Rayonier, Inc., 627 F.2d 996, 1002 
(9th Cir. 1980), Western Oil and Gas Assoc. v. Environmental 
Protection Agency, 633 F.2d 803, 810 (9th Cir. 1980), and 
Earth First v. Block, 569 F. Supp 415 (D. Ore. 1983). 
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initial enforcement action. 4/ This practice should be followed 
whether or not a subsequent action based.on effluent violations 
is contemplated. 

W11en and if these issues arise, their resolution by a 
court will likely turn on the characterization of the Agency's 
initial and subsequent causes of actions against a POTW and 
the issues resolved during the initial litigation. Therefore, 
the Government should clearly and precisely articulate its 
cause of action and claim for relief in all actions for failure 
to obtain or implement an approved pretreatment program. 
This will provide an articulable basis for distinguishing 
a subsequent action for POTW effluent violations. 

Collateral estoppel problems will concern issues that 
are necessary to the outcome of the initial pretreatment action 
that would also be determinative issues in the subsequent 
enforcement action for effluent violations. For example, in an 
action for failure to obtain an approved pretreatment program, 
a court may rule on whether a POTW's permit was properly issued 
in deciding whether the permit is enforceable as written. 
The ruling on permit enforceability would be controlling if 
the question arose again in a subsequent action addressing 
violations of the permit's effluent limits. 

There is nothing inherent in such an atypical pretreat~ent 
enforcement action that necessarily will decide any or all 
issues in a subsequent effluent violation action against the 
same POTW. Indeed, in many case~, the circumstances relating 
to violations of a POTW's pretreatment program will have n~ 
bearing on the circumstances surrounding a POTW's failure to 
comply with effluent limits. A careful and articulate litigation 
strategy will minimize both res judicata and collateral estoppel· 
problems against the Government in a subsequent action against 
the POTW for NPDES effluent violations. · 

4/ An enforcement action under Section 309(b) or Section 
309(f) of the Act--in the absence of a corresponding permit 

requirement--seeking pretreatment program submission or 
implementation as "appropriate relief" should make clear to the 
extent possible that the need for a local pretreatment program 
is independent of the POTW's compliance with the effluent limits 
in its permit. In most cases, this argument may not be available 
if the Government needs to show that the lack of a pretreatment 
program is leading to POTW effluent limit violations in order to 
persuade the court that requiring program approval constitutes 
"appropriate relief". 
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This Guidance Memorandum is intended solely for the use 
of Agency enforcement personnel. This guidance creates no rights, 
is not binding on the Agency, and no outside party should rely 
on it. 

Attachments 



ATTACHMENT A 

Compliance Schedule for POTW Pretreatment Program Approval 

1. On or before (3 months or less from date the com liance 
schedule is effective , the permittee shall submit the 
following: 

(a) The results of an industrial waste survey as required 
by 40 C.F.R. §403.8(f)(2)(i-iii), including the 
identification of industrial users and the character 
and volume of pollutants contributed to the POTW by 
the industrial users: 

(b)(l) An evaluation by the City Attorney or a public official 
'acting in a comparable capacity, of the legal authorities 
to be used by the permitte~ to apply and enforce the 
requirements of §§307(b) and (c) and 402(b)(8) of the 
Clean Water Act, including those requirements delineatft-e.---·-· 
in 40 C.F.R. §403.B(f)(l): .- . 

(b)(2) A schedule under which the perrnittee shall obtain 
the legal authorities which the evaluation conducted 
under (b)(l) above identified as .inadequate or missing. 
This legal schedule shall require that the permittee 
submit the necessary legal authority no later than 

(c)(l) A plan and schedule for obtaining any additional 
technical information that will be needed by the 
permittee in order to develop specific requirements 
for determining violations of the discharge prohibitions 
in 40 C.F.R. §403.5 and to develop an industrial 
waste ordinance or other means of enforcing pretreatment 
standards. 

(c)(2) The plan must include influent, effluent and sludge 
sampling that will enable the POTW to perform a 
technical evaluation of the potential for pollutant 
pass through, interference, or sludge contamination, 
and to calculate, for each pollutant of concern, 
the maximum safe loading which can be accepted by 
the treatment facility. 

2. On or before (3 months or less from submittal date in 
item 1., above), the permittee shall submit the following: 

(a) Proposed staffing and funding to implement the local 
pretreatment program. An estimate of personnel needed 
to (1) establish and track schedules of compliance, 
(2) receive and analyze self-monitoring reports, (3) 
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conduct independent monitoring and analysis as necessary, 
(4) investigate noncompliance, and (5) take enforcement 
actions, shall be included. The discussion of funding 
shall include both· a description of the funding sources 
and estimated program costs: 

(b) A detailed description bf the POTW's pretreatment 
strategy for each Industrial User or class of Users 
identified in l(a), above. The permittee shall identify 
the manner in which it will apply pretreatment standards 
to individual industrial users as required by 40 C.F.R. 
§403.8 (such as by Order, Permit, Contract, etc.). 
The discussion shall include provisions for.notifying 
industrial users of: applicable local pretreatment 
requirements, applicable federal categorical standards 
as they are promulgated, and the industrial reporting 
requirements of 40 C.F.R. §403.12(b)-(e)~ 

(c) A detailed description of a monitoring and enforcement· 
program which will implement the requirements of 40 C. F. :L 
§403.8 and §403.12, particularly requirements referenced 
in 40 C.F.R. §403.B(f)(l)(iv-v), §403.8(f)(2)(iv-vi), 
and §403.12(h-j) and (1-n): 

(d) A description of equiplilent and.facilities the POTW 
will use to monitor and analyze industrial wastes: 

(e) A draft sewer use ordinance or other legally enforceable 
mechanism containing specific effluent limitations 
for prohibited pollutants defined in 40 C.F.R. §403.5 
discharged to the POTW by its Industrial Users. 
(The POTW should not enact the or.dinance until it has 
been reviewed and approved by the Approval Authority.) 

On or before (3 months or less* from submittal date in 
item 2., above), the permittee shall submit its complete 
pretreatment program for approval which satisfies the 
requirements of 40 c.F.R. §403.8. The approval request 
must be in accordance with the requirements of 40 C.F.R. 
§403.9. 

While a POTW could have up to 3 months for any individual 
program step, the entire submittal process should take 
no more than 6 months. 



ATTACHMENT B 

SUGGESTED NPDES PERMIT LANGUAGE 

(for a POTW notified prior to July 1, 1983 that it needs 
a pretreatment program and for which a contemporaneous 
AO will be issued containing a compliance schedule) 

Under the authority of Section 402(b)(8) of the Clean 
Water Act and the General Pretreatment Regulations 
(40 C.F.R. Part 403), which implement the pretreatment 
provisions of Section 307 of the Clean Water Act, the 
permittee is required to obtain approval in accordance 
with the provisions of 40 C.F.R. §§403.8 and 403.9, and 
thereafter implement, a pretreatment program. -· 

(for a POTW previously identified and notified after July 1, 
1983 that it needs a pretreatment program) 

Under the authority of Section 402(b)(8) of the Clean 
Water Act and the General Pretreatment Regulations 
(40 C.F.R. Part 403), which implement the pretreatment 
provisions of Section 307 of the Clean Water Act, the 
permittee· is required to obtain approval in accordance 
with the provisions of 40 C.F.R. §§403.8 and 403.9, and 
·thereafter implement, a pretreatment program, in accordance 
with the following schedule: 



"GUIDANCE ON OBTAINING SUBMITTAL AND IMPLEMENTATION OF APPROVABLE 
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UNITED ST ATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

SEP 2 0 1985 

MEMORANDUM 

SUBJECT: Choosing Between Clean Water Act §309(b) and §309(f) 
as a Cause of Action in Pretreatment Enfo~cement Cases 

FROM: Glenn L. Unterberger J;!ft_ !.~ 
Associate Enforcement Counsel 

for Water 

TO: Regional Counsels, Regions I-X 

Summary 

Statutory and regulatory compliance dates for many 
pretreatment requirements are now in effect. EPA has referred 
and will continue to refer enforcement actions to the Department 
of Justice against POTWs and Industrial Users for violation of 
general and categorical pretreatment requirements. The purpose 
of this memorandum is to provide guidance on when to use either 
§309(b) or §309(f) of the Clean Water Act as the cause of action 
in a pretreatment enforcement case. 

The following guidelines apply when choosing between 
§309(b) and §309(f) as a cause of action in a federal pretreatment· 
enforcement action: 

(1) In an enforcement action solely against an Industrial User 
for violation of pretreatment standards, ~he enforcement 
action should be based on §309(b), and not §309(f); 

(2) Typically, where a POTW has not obtained or implemented 
an approved pretreatment program, the most legally sound 
and most strongly preferred method for ensuring pretreatment 
program adoption is to enforce an appropriate provision 
in the POTW's permit under §309.(b), or modify the permit 
if such a requirement is not yet present. Thus, in an 
enforcement action solely against a POTW for failure to 
obtain or implement an approve9 pretreatment program--
if the POTW's NPDES permit requires program approval or 
implementation--the enforcement action should be based 
on §309(b), and not §309(f); 
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(3) In an enforcement action solely against a POTW for 
failure to obtain an approved pretreatment program 
--if the POTW's NPDES permit does not require program 
approval--an enforcement action can be based on §309(b) 
if there are demonstrable NPDES permit violations, 
particularly ones which relate to the absence of a 
pretreatment program (program submission would be sought 
as "appropriate relief" under §309(b)); and 

(4) In an enforcement action against a POTW and one or more 
Industrial Users covering the POTW's failure to obtain or 
implement an approved pretreatment program, the Government 
can base its enforcement action on §309(b), §309(f), or 
both. Note, however, that an action against the POTW is 
available under §309(b) only if the POTW's permit requires 
the POTW to obtain and implement an approved pretreatment 
program or if there are coexisting permit effluent 
violations, particularly ones which relate to failure to 
implement the·pretreatment program. Moreover, if there_ 
is no enforceable permit provision, the Government will 
be in the best position to sustain its case if the POTWTs 
failure to obtain program approval or program implementation 
has resulted in widespread Industrial User noncompliance 
with pretreatment standards or water quality problems. 

It. should be noted that both §309(b) and §309(f) do not 
include specific statutory authority to seek civil penalties; 
the statutory language in both subsections authorize the · 
Administrator to " ••• commence a civil action for appropriate 
relief •••• " For this reason, an enforcement action based on 
§309(b) or §309(f) and seeking civil penalties should also 
include §309(d) in the cause of action. 

Statutory Provisions Authorizing Pretreatment Enforcement Actions 

Section 309(b) of the Clean·water Act ·is jurisdictional 
in nature; i.e., it authorizes the federal government to invoke 
the jurisdiction of a federal district court in an enforcement 
action for violation of specified sections of the Act, including 
the pretreatment provisions of the Act in §307. 

"(b) The Administrator is authorized to commence a civil 
action for appropriate relief, including a permanent or 
temporary injunction, for any violation for which he is 
authorized to issue a compliance order under subsection 
(a) of this section. Any action under this subsection may 
be brought in the district court of the United States for 
the district in which the defendant is located or resides 
or is doing business, and such court shall have jurisdicti~ 
to restrain such violation and to require compliance. 
Notice of the commencement of such action shall be given 
immediately to the appropriate State." (emphasis added) 
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Section 309(d) of the Clean Water Act is the civil 
penalty provision of the Act~ i.e., violators of specified 
sections of the Act are subject to a statutory civil penalty 
not to exceed $10,000 per day for each violation of those 
sections: 

"(d) Any person who violates section 301, 302, 306, 307, 
308, 318, or 405 of this Act, or any permit condition ·or 
limitation implementing any of such sections in a permit 
issued under section 402 of this Act by the Administrator, 
or by a State, or in a permit issued under section 404 of 
this Act by a State, and any person who violates any order 
issued by the Administrator under subsection (a~ of this 
section, shall be subject to a civil penalty not to exceed 
$10,000 per day of such violation." (emphasis added) 

Like §309(b), §309(f) of the Clean Water Act also confers 
authority on the Agency to invoke federal district court 
jurisdiction: 

"(f) Whenever, on the basis of any information available
to him, the Administrator finds that an owner or operator 
of any source is introducing a pollutant into a treatment 
works in violation of subsection (d) of section 307, 
the Administrator may riotify the owner or operator of 
such treatment works and the State of such violation. 
If the owner or operator of the treatment works does not 
commence appropriate enforcement action within 30 days 
of the date of such notification, the Administrator may 
commence a civil action for appropriate relief, including 
but not limited to, a permanent or temporary injunction, 
against the owner or operator of such treatment works. 
In any such civil action the Administrator shall join the 
owner or operator of such source as a party to the action. 
Such action shall be brought in the district court of 
the united States in the district in which the treatment 
works is located. Such court shall have jurisdiction 
to restrain such violation and to.require the owner or 
operator of the treatment works and the owner or operator 
of the source to take such action as may be necessary 
to come into compliance with this chapter. Notice of 
commencement of any such action shall be given to the 
State. Nothing in this subsection shall be construed to 
limit or prohibit any other authority the Administrator 
may have under this chapter." (emphasis added) ' 
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Clearly, §309(f )--as does §309(b)--authorizes the Government 
to invoke a federal district court's civil jurisdiction in an 
enforcement action based on a violation of §307(d) of the Act. 
Thus, by. the operation of both §309(b) and §309(f}, the Government· 
has the authority to invoke the jurisdiction of a federal district 
court to enforce pretreatment provisions of the Clean Water Act. 
In many cases, either subsection--(b) or (f )--or both, could be 
used in conjunction with subsection (d) as the Government's 
cause of action in a pretreatment enforcement action. 

Legislative History of §309(f) 

Section 309(f) was added to the Act as .part of the 1977 
amendments. l/ It was added during the Conference Committee as a 
substitute for the original §309(f) contained in the Senate bill, 
s. 1952; §309(f) in the Senate bill bore no resemblance to the 
substitute §309(f} adopted at Conference. 2/ In the House bill, 
H.R. 3199, there were no pretreatment amendments. Therefore, 
there is no legislative history in the House or Senate committee 
hearings or in the House or Senate commit te·e rep or ts accompanying 
the 1977 amendments regarding this subsection of §309. -

The Conference Report of the 1977 amendments states only 
that new subsection (f) was added to §309. 3/ The discussion of 
new subsection (f), in the Conference Report-is limited strictly 

!/ It should be noted that §307(d) and §309(b) and (d) were 
added to the Clean Water Act as part of the 1972 Clean Water 

Act amendments. It is apparent from the legislative history of 
the 1972 amendments ~hat §309(b) was contemplated as sufficient 
authority to enforce the pretreatment provisions of the Act. 
See, S. Rep. No. 92-1236, 92d Cong., 2d Sess. 131 (1972), 
reprinted in Rep. No. ·93-1, Comrriittee on Public Works, 93d 
Cong., lst-Sess., A Legislative History of the Water Pollution 
Control Act Amendments of 1972, at 314 (1973), and H.R. Rep. 
No. 92-911, 92d Cong., 2d sass. 114 (1972), id., at 801. 

11 See, s. Rep. No. 95-370, 95th Cong., 1st Sess. 46 (1977), 
reprinted in Rep. No. 95-14, Committee on Environment and 

Public Works, A Legislative History of the Clean Water ~ of 
1977, A Continuation of the Legislative History of the Federal 
Water Pollution ContrOT Act, at 600 (1978). 

ll "Section 309 of the Federal Water Pollution Control Act 
is amended by adding at the end thereof the following new 

subsection: [quotes subsection (f) verbatim]." H.R. Rep. 
No. 95-830, 95th Cong., 1st Sess. 28 (1977). Id., at 212. 
In addition, the Joint Explanatory Statement o~he Committee 
of Conference only states " ••• section 309 of the Act is amended 
by adding a new subsection (f) to provide that [quotes subsection 
(f) verbatim]." Id., at 270-271. 
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to a restatement of the subsection. The Conference Report thus 
provides no information regarding why the Senate version of 
subsection (f) ~as not accepted or why the Conference Committee 
version of subsection (f) was adopted. 

The Conference Report was debated and passed by both 
the House and the Senate on December 15, 1977. The addition 
of subsection (f) to §309 was not debated in either House. 
Subsection (f) was mentioned by both Floor managers of the 
legislation, Congressman Anderson (D-Cal.) and Senator 
Muskie (D-Maine), during their extensive remarks covering 
the entire 1977 amendment package. !/ 

While the remarks of Congressman Anderson and Senator 
Muskie do not discuss why §309(f) was included as part of 
the 1977 legislation, Congressman Anderson did state that 
"The municipality has the primary responsibility to enforce 
[the pretreatment] standards against the industries. EPA is 
not to unilaterally enforce these standar~s against the 
industries." It is unclear what this statement actually means 
since the last sentence in §309(f) states that it does not -
" ••• limit or prohibit any other authority the Administrator 
may have ••• ", and §309(b) was not amended ·in any way to prevent 
its use in pretreatment enforcement against industrial users. 

Choosing Between §309(b) and §309(f) -- §309(b) as the Preferred 
Cause of Action, and When §309(f) May Be Preferred 

Nothing in §309 itself precludes the use of subsection (b) 
~ather than subsection (f) as the cause of action in a federal 
pretreatment enforcement action; nor is the legislative history 
of §309(f) conclusive in requiring use of subsection (f) to the 
exclusion of subsection (b). 

Where either subsection is applicable, the Government thus 
has the discretion--in most cases--to choose either subsection 
or both as its cause of action in a pretreatment enforcement 
action. However, because §309(b) requires no advance notice 
to the State, no opportunity for appropriate local enforcement 
action preemptive of federal action and no joinder, it is easier 
to invoke procedurally than §309(f). It is therefore likely 
that §309(b) would almost always be the Agency's "cause of action 
of choice." However, even if §309(f) is considered less attractive 
than §309(b) for procedural reasons in a pretreatment enforcement 
action, its use as a cause of action where §309(b) is available 
is not necessarily precluded, particularly if the Government 
can obtain relief not otherwise available under §309(b). 

!/ House Debate, Decembe~ 15, 1977, id., at 404, and Senate 
Debate, December 15, 1977, id., at'4961. 
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In a pretreatment enforcement action in which the Agency 
seeks relief only against Industrial Users, or only against a 
POTW for failure to obtain or implement an approved pretreatment 
program, the Agency should continue to base its enforcement 
actions on §309(b). 

Section 309(b), for the reasons described above, also is 
typically the preferable cause of action against a violating 
Industrial User and a POTW that has failed to properly implement 
its pretreatment program--approved pursuant to 40 C.F.R. §403.8 
and required by the terms of its NPDES permit. Nevertheless, 
the Government alternatively may initiate a pretreatment enforce
ment action using §309(f) after providing 30 days notice to the 
POTW to implement pretreatment requirements and the subsequent 
failure of the POTW to do so. Section 309(f) would be directly 
on point in this situation because the Agency would be seeking 
relief both against the POTW for failure to implement its 
pretreatment program and against violating sources which the 
POTW had failed to enforce against. 

The option to use §309(b) in the above instance would be 
preferable if it was determined that providing a POTW 30 days 
formal notice of a violating Industrial User would lead either 
to no remedial action by the POTW or remedial action that · 
would be deemed unsatisfactory by the Agency but claimed to be 
"appropriate enforcement action" by either the source or the 
POTW if subsequently challenged by the Agency. 

Section 309(b) would also be the preferable cause of 
action against a POTW failing to implement a permit-required 
program where the Agency lacked either the information or 
was unable to identify and bring a combined action against 
both a POTW and violating Industrial Users. 

Situations may arise where the Agency would not desire 
to have a POTW/municipality as a defendant in a pretreatment 
enforcement ·action~ e.g., a POTW may request the Agency to 
initiate an enforcement action against an industrial user or 
the Agency may desire to have the POTW as a party plaintiff. 
In this type of situation, §309(b) would be the Government's 
preferable cause of action. 

The notification and litigation prov1s1ons described in 
§309(f) are discretionary. The Agency can notify a POTW of 
pretreatment violations without being obligated to follow up 
that notification with litigation. Therefore, it is conceivable 
that §309(f) could be used for "action-forcing" purposes to 
provide notice to a POTW that is not implementing its approved 
program. Using a §309(f) letter to motivate a POTW to properly 
implement an approved program would make a §309(f) letter to an 
offending POTW a "quasi Administrative Order". This use of 
§309(f) should be considered. 
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The use of §309(f) "notice letters" would be most effective 
when a POTW has an approved pretreatment program; in the absence 
of an approved pretreatment program it is unlikely the POTW 
will be willing and able to assure a remedy of Industrial User 
violations in an expeditious manner. 

It should be noted that in almost all instances an Agency 
enforcement action against a POTW is predicated upon the POTW 
having an approved pretreatment program incorporated in its 
NPDES permit pursuant to 40 C.F.R. §§403.8 and 403.9. This 
predicate is based on at least the following two reasons: 
First, §402(b)(8) of the Act--also added as part of the 1977 
Clean Water Act amendments--requires that any POTW which receives 
pollutants subject to pretreatment standards under §307(b) 
have a "program to assure compliance" with those standards 
incorporated in its NPDES permit. Second, §402(k) of the Act 
may serve as a "shield" in prohibiting most enforcement actions 
against an NPDES permit holder that is not in violation of its 
permit. 

A POTW without an NPDES permit requirement to obtain and _ 
implement a pretreatment program--and thus not susceptible to 
an enforcement action under §309(b)--could be subject to a 
J309(f) action. However, the Agency would have to bring a 
contemporaneous action against a violating Industrial User and 
seek relief against the POTW in the form of injunctive relief 
to obtain and/or implement a pretreatment program. The relief 
sought .against the POTW would be pursudnt to the "appropriate 
relief" clause of §309(f). At the same time the Agency should 
take steps to modify or revoke and reissue the POTW's permit 
to include a requirement to implement a pretreatment program. 
In order to bring such an enforcement action it should be 
thoroughly documented that significant, existing Industrial 
User violations would be alleviated by a properly. implemented 
pretreatment program. Unless there are compelling reasons 
why permit modification cannot be accomplished expeditiously, 
Regional efforts should be directed at permit modification 
or reissuance. 

This Guidance Memorandum is intended solely for the use 
of Agency enforcement personnel. 'This guidance creates no rights, 
is not binding on the Agency, and no outside party should rely 
on it. 

cc: Off ice of Water Enforcement and Permits 
Regional Water Management Directors, Regions I-X 
OECM/Water attorneys 
Environmental Enforcement Section, DOJ 
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UNITED STATES ENVIRONMENTAL PROTECTION AGE~CY 
WASHINGTON, D.C. 20460 

n~c 5 1°,. .. · ,._ .... cu 

MEMORANDUM 
~IUSI fORl"'G 

SUBJECT: Interim Guidance on Appropriate Implementation 
Requirements in Pretreatment Consent Decrees 

FROM: Glenn L. Unterberger ~ 
Associate Enforcement Counsel 

for Water 

J. William Jordan, Director ~~~ 
Enforcement Division, OWEP /~£ ' 

TO: Regional Counsels 
Water Management Division Directors 
Regions I - X 

This memorandum provides interim guidance for pretreatment 
program implementation provisions which should be included in 
all future municipal pret:r·eatment consent decrees. This interim 
guidance should provide national consistency for court-ordered 
pretreatment implementation. This guidance may be expanded to 
include provisions developed by the Workgroup on Local Program 
Implementation. 

Background 

During the past two years, the Agency has launched the first 
and second wave pretreatment initiatives against POTWs that 
failed to develop local pretreatment programs, and has provided 
the Regions with a "Guidance on Obtaining Submittal and Implemen
tation of Approvable Pretreatment Programs", September 20, 1985 
and the "Pretreatment Compliance Monitoring and Enforcement 
Guidance" July 25, 1986, for POTWs with approved pretreatment 
programs. The latest Agency focus in the pretreatment area is 
on implementation of approved programs. Pretreatment cases 
against POTWs generally fall into two categories:l 

l An exception to these two categories are cases against POTWs 
under Section 309(£) for failure to take appropriate action 
against an industrial user that is discharging into the POTW in 
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1. Failure to develop and obtain approval of pretreatment 
programs. (The majority of these cases have already 
been brought: however, a number of consent decrees 
remain to be negotiated.) 

2. Failure to properly implement approved programs; 

For each type of case, a consent decree which concludes 
an individual case should contain provisions which r~quire both 
implementation of the approved program and implementation status 
reports. The reporting requirements in the decree should 
provide sufficient information to allow EPA or a court to 
assess the adequacy of implementation activities. Stipulated 
penalties should attach to the failure to comply with definitive 
requirements such as the failure to report. 

Implementation Requirements 

At a minimum, the POTW should be required by the consent 
decree to do the following: 

1. Implement the approved pretreatment program. 

2. Inspect all significant !Us (defined as all categorical 
industrial users and any user which discharges over 
25,000 gallons of process water or contributes 5% of 
the dry weather hydraulic or organic capacity of the 
plant or has a reasonable potential to adversely affect 
the POTW treatment plant) within six months of decree 
entry. 

3. Submit semi-annual (or more frequent) implementation 
status reports beginning within six months of entry of 
the decree which supply, at a minimum, the following 
information: 

a) an updated list of significant industrial users and 
the limits that apply to each (whether based on local, 
categorical or prohibited limits): and 

b) an updated list of all waste discharge permits or 
equivalent instruments issued: 

1 (Continued) 
violation of Section 307(d) of the Clean Water Act. Such 
actions may be brought whether or not a POTW is otherwise 
required to have a pretreatment program. Although 309(f) 
provisions are not discussed in this guidance, some of the 
provisions contained herein may be appropriate in settling 
309(f) cases as well. 
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c) an updated list of local pretreatment limits: 

d) a list of all !Us inspected, monitored and sampled 
since the date of program approval, together with 
a· copy of all inspection reports: 

e) a brief statement describing whether each-Iti 
(including categorical !Us) has continuously complied 
with its pretreatment requirements during the 
reporting period. For categorical IUs, include the 
dates of receipt of Baseline Monitoring Reports, 90 
day compliance reports and semi-annual reports. For 
each IU out of compliance, include a descriptive 
summary of the violation, the cause, duration 
and reason for noncompliance; and 

f) a descriptive sununary for each non-complying IU of 
any ef fo~ts made by the POTW to bring that IU into 
compliance, a justification for any lack of appropriate 
enforcement and a statement as to whether the IU is 
now in compliance. 

The consent decree should also contain a provision for a 
sufficient period of court oversight, i.e., approximately one 
year when implementation is the only issue. 

Enforcement Response Procedures 

In addition to the above minimum requirements, we recommend 
that, whenever possible, the decree require the POTW to develop 
and submit written Enforcement Response Procedures {ERP) within 
a specific period of time for review and approval by EPA. 
These response procedures should establish a timeframe for 
determining what action is appropriate for each violation, 
describe a range of actions appropriate to different types of 
violations, and describe how the control authority will document 
its decisions. These procedures, once formulated and approved, 
should serve as the POTW's operating enforcement criteria. The 
violation of the criteria by an IU should then trigger specific 
enforcement responses. Through the July 25, 1986 guidance, 
the Agency has encouraged all POTWs with pretreatment programs 
to develop such response procedures. These procedures provide 
a basis to evaluate compliance with the requirements to enforce 
pretreatment standards. Where an ERP is required, the semi
annual report should indicate whether the POTW is following the 
procedures. 
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Permit Modification 

Where the State is the permitting authority, you may also 
wish to include a provision in the consent decree that·the 
State 'will move to modify the POTW's r·ermit to include pretreat
ment implementation as quickly as possible. 

Attached are examples of the kind of language that should 
be included in all pretreatment consent decrees. Part A includes 
language incorporating minimum requirements normally necessary 
for Headquarters consent decree approval. Part B includes 
additional recommended ~rovisions. 

If you have any questions regarding this guidance or 
would like copies of consent decrees including recommended 
provisions, please contact Elyse DiBiagio-Wood of OECM/Water at 
475-8187. If you have questions regarding the POTW guidance or 
would like copies, please contact Ed Bender of OWEP at 475-8331. 

Attachment 

cc: Susan Lepow, OGC 
David Buente, DOJ 
Jim Elder 
Martha Prothro 
OECM/Water Attorneys 
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"Guidance for Reportinq and Evaluatinq POTW Noncompliance with·Pretreatment 
Implementation Requirements", dated September, 1987. (This document is 
reproduced at II.C.11 of this compendi\im). 
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"G~idance Manual on the Development and Implementation of Local Discharge 
Limitations Under the Pretreatment Program", dated November 1987. Indices 
and Tables of Contents only. 
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SUBJECT: Guidance on. Brinqinq Enforcement Actions Aqainst 

POTWs for Failure to Implement Pretreatment 
Proqrams 

FROM: 

TO: 

. . 

·Glenn L. Onterberqer ·~ L '1.J.:ll~~ 
Associate Enforcement counsel 

tor water . ··· · ~ 

J, William Jordan. !'..·.~>' ~"?.r. /. ~~-
Entorcement Division olr~~:~ · : 
Office ot Water Enforcement and Permits 

. 
Reqional Counsels 
Reqional Water Manaqement Division Directors 
Susan Lepow, Associate General Counsel tor Water 
David Buenta, Chief, Environme~tal Enforcement, DOJ 

Attached is a final quidance docwni.: :tthat explains the 
leqal and Folicy considerations involveci in decidinq whether 
and how EPA shall pursue enforcement actions under the Clean 
Wat~r Act aqainst POTWs that have tailed to adequately 
implement their pretreatment proqrams.l. A model judicial 

-complaint and modal consent decree for ~ailure to implement 
cases are included with this Guidanca.2. We will be preparinq 
model a¢ninistrativa plaadinqs for these cases in the near 
future. 

1 This quidance document was distributed in· draft tor 
comment on Fel>ruary .ll, 1988. (the draft was marked "January, 
1988 Reqional Comment Oratt). · We received comments trom 
seven reqions, two headquarters' oftices, and the Oepartment 
of Justice.· T~a comments we~e q.enaraJ.ly favorable and the 

· Guidance has . been revised pursuant to th.osa comments~ 

· 2 crafts of the model judicial comp.laint and consent 
decree were se~~ to several reqions and the Department ot 
Justice for rev~e• in ·May 1988. we received helpful comments· 
and tha enclosed models have bean revise_d accordinqly. 
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Nov that virtually all Federally required.loc:a1· 
pretreatment proqrams have been approved, EPA is placinq a . · 
hiqh priority en assurinq that programs are fully imple
mented. Thus, EPA Reqions and NPDES States now r·ecord on -the · 
Quarterly Noncompliance Report, pursuant· to the definition ct 

. Reporta})le Noncompli_ance tor POTW pretreatment proqram .. 
implementation, those POTWs th,at have tailed to adequately 
implem.ent their pretreatment proqram. requirements. l , .. 

Given finite resources, EPA enforcement actions will not 
be appropriate tor all of the POTWs that ara listed on the 
QNCR tor ReportaDle Ncn~empliance with pretreatment implemen
tation· requirements. The enclosed quidance dcc:ument is 
intended to help EPA Reqions select the best cases tor 
enforcement in this area. 

~Enforcement actions aqainst POTWs for failure· to 
implement will be a hiqh priority in 1Y 1989. Consistent 
with the attac:hedquidanc:e, we enc:ouraqe all Reqj.ons to focus 
resources.on POTWs that have tailed.to adequately lllplement 
their pretreatment proqrams. · 

we enccuraqe all Reqicns to discuss.any potential 
enforcement actions in this area with us~· Discussion ot 

·potential cases tor failure to implemer.: should be directed 
to David Hindin, OECM-Water, (U:-l34W), FTS 475-8547, or Ed · 
Bender, OWEP, (EN-338), FTS 475-8331. . 

Attachment 

cc: Ed Reich 
Jill Elder 
Paul Thompson 
Tom Gallaqher 
<:ynthia Oouqherty 
ORC Water Branch Chiefs 
Reqion·a1 Water Manaqement compliance Branch Cniets 

-Reqional Pretreatment Coordinators 
Assistant Chiefs, OOJ Environmental Enforcement. 
OEC:X Water Attorneys 

3 see, u.s. EPA, Office of Water Enforcement and . 
Permits, Guidance tcr ~eportinq and Evaluatinq POTW Noncom
pliance with Pretreatment Implementation· Requirements, 
septem):)er · l987. . · · · 



. . 
.I. 

' . 

•• --... • ··\,-. ~-, ~ ~ . ~~· .... '"', ~~ r.lo - .• 

-~---------- --.---··-·· 

GUIDANCE ON BRINGING ENFORCEMENT ACTIONS AGAINST POTWS 
FOR FAILUM TO IMPLEMENT PRETREATMENT PROGRAMS . 

EXECUTIVE SUMMARY 

Auc;ust 4, .· 1988 . -· .. 

TABLE OF CONTENTS ::-. ... -· 
-·- ...... ,._ .. 

. • • " • • • • • . . .. • • ..•. .• • . . . . ~ l 
. - - .. 

II°. ·INTRODUCTION: POTW Implementation as the Key to an 
Effective National Pretreatment Proqram • • 4 

A. Purpose of this Guidance • • • • • • ·• . • • • • • 4 
s. Related Pretreatment Guidance Documents • • • • s 
c. Sackqround on .the Natior.al Pretreatment Prcqram 6 

III. LEGAL,SASIS FOR ENFORCING POTW PRETREATMENT PROGRAM 
IMPLEMENTATION: Look First to a POTW's Per.nit • 8 

·A. Statutory Authority for Requirinq POTW 
Pretreatment Programs • • • • • • • · • • • • • . ·a 

s. Civil Judicial En~orcement Authority • • • . • • • 9 
c. Administrative Enforcement Authority • • • • • • 12 
o. Criminal Penalty Aucilority •••• ·• • • • • • • 13 

IV. IDENTIFYING POTW PRETREATMENT IMPLEMENTATION 
VIOLATIONS LIKELY TO· MERIT AN ENFORCEY.ENT RESPONSE: 

Evaluatinq a POTW's Actions In Light of Allcwed · 
Flexibility and Impact cf the Violation • • • . i4 

A. Identifyinq Potential Violations • • • • • • • • l4 
B. Oetermininq the Extent To Which Identified . 

Violations Warrant an Enforcer:i.ent Response:.: 
How Stronq Are EPA' s Claims? • • • • • • ·• • -i6 
l. Evaluatinq Unreasonable POTW Action Under 

Flexible Implementation Requirements · • • 16 
2 •. Evaluatinq the Impact or severity cf 

Identified Violations • • • • • • • • • • 18 
a. Inadequate Proqram Implementation 

causing POTW Effluent Limit 
Violations• • • • • • • • • • • • • lS 

b. Inadequate Implementation Not causing 
Effluent Violations • • • • • • ~ • l9 

V. ENFORCEMENT OPTIONS FOR FAILURE TO IMPLEMENT 
A. General Considerations for Choosing an 

Appropriat~ Enforcement Response· ••.• 

. . . . . 
• • • • 

B. Penalty Assessments •. • • • • • • • ~ . • • • • 
c. Joining Industrial !1:..ers (.IUs; and States . . . 

ATTACHMENT A: MODEL FORM.FOR LISTING ANO EVALUATING 
PRETREATMENT IMPLEMENTATION VIOLATIONS 

20 

20 
22 
23 



I 
. ~ ~ l.-. 

(..;'..: - . • • .I". 
·.-'( 

.ATTACHMENT .S: 

AT'l'ACBMEN'r C: 

.. 

( . . . 

MODEL CIVIL J'UCIC:IAL COMPLAINT FOR 
PRETREATMENT IMPLEMENTATION CASE 

MODEL CIV?'L JUDICIAL ~QNS!NT DECREE FOR 
PRETREATMENT IMPLEMENTAT- ~N CASE .. 

ii 



TABLE l 

LIST O_F TABLES 
·~t:.:. ~ ~r:=e 

DEFINITION OF REPORTABLE NONCOMPLIANCE ••••••••• o ••• 15a - . 
.. -·-- .. ••:·..,··;· .. - ·---·--1-- ~- •"'f.wa ..... «•-.,••·•-•.:.··-"P- ----- - _,,...,... .... ~.-.-rn-.--

-·- .... .:..- -~ .._. - • -·<" • ··.i .. ,.. ...... ~,·-~·---.. ""---:-· __ ... _ _, _________ ••. 
- ··-- ---·. -·- _____ ..,.._....:- ... .,,_ 
- . -- . .. . ...... . ~· .. . .. ..: .. -. -. ·- -- -

TABLE 2 -- '""'·· · 
- - -' -- -·· -- --- , .. - -~--- - ~ - -· -EXAMPLES OF VIOLA~IONS. BASED ON -A REASONABLE -;---- ·---~··· --- · 

• INTERPRETATION_ OF THE .PRETREATMENT IMPLEMENTATION_~-: _ ::: -_ · 
REGULATIONS WHEN INCORPORATED BYREFERENCE INTO 
THE PERM:IT •• • • • ~ • .-.••• ~. • • • ~ • ;· .·;: •••. • ••.•• _ •••••• -~- •••. l6a· 

TABLE 3 - _ . _ 
GENERAL GUIDELINES FOR EVALUATING THE SEVERITY OF 
PRETREA~NT IMPLEMENTATION VIOLATIONS •• _. • • • • • • • • • • 2 Oa 

iii 





~ ~. 

Faiiure to .~mplement Guidance 
(8/4/~8). :·: .:..::~~-.::;·· ~·:--.".:'. ··-~·.:.: ... :·:-':::, 

. 
I • EXEcttTIVE SUMMARY .. 

~ • ___ .. _t-:.:!" ... ~; ... ~-.- ---....-.- -. .• '.. .......... ··-""'= __ ..,.._ .. - ......... ,. . . .. .. -- ·-

--~~qe l 

-~..-...· .. -· ... ~~ .... 
- "-•-. --- --· • ' ., __ a 

---- -·- ·-

This quidance document e;q,lalnS:· the ~l.~q~i:·Cllid _p:¢~icy 
considerations involved .in deciainq_ ·.wnetller and:· licw ··EPA shall 
pursue Federal enforcement respons,es ·under _the ~.Clean· Water 
Act aqainst POTWs that have been .indentif ied on .the Quarterly 
Noncompliance Report· as havinq failed to adequately.implement 
their pretrea~ent·proqrams.· · 

Municipal pretreatment proqrams·must be fully . 
implemented in order to effectively control industrial· . 
discharqes of toxic, hazardous, and concentrated conventional 
wastes into public sewers and, ultimately, our rivers and · 
lakes. Now that EPA has approved virtually all Federally 
required l,c;>cal pretreatment proqrams, EPA is placinq a hiqh 

· priority on assurinq local proqram implementation. Thus, EPA 
Reqions and NPDES States now record on the Quarterly Noncom-

, pliance Report those POTWs that have failed to adequately 
implem•nt their pretreatment proqram requirements. . EPA . . 
enforcement actions are necessary to ensure that POTWs fully 
implement their ·pretreatment proqrams. Indeed, this quidance 
document is. intended to help EPA pursue enforcqme~t actions. 
in this area.and establish a stronq enforcement presence so 
as to assure proper proqram implementation on .a br=ad scale 
from POTWs. · 

. . 
The d,ecisi.on to initiate an enforcement action aqainst a 

POTW for its failure to adequately implement its pretreatment 
proqram requires a ·careful analysis of the underlyinq pre
treatment proqram requirements, the leqal basis for the 
violations and the seriousness of the violations. This is 
particularly true because of the diff erinq impleme."ttation 
req\lirements which may apply to individual POTWs. In addi
tion, the flexibility which many implementation requirements 
inte:·:ionally allow necessitates the.use of considerable 
judqment -in decidinq whether to·find aPOTW in violation. 

From ·a leqal and equitable perspective, EPA is in the 
stronqest position to enforce pretreatment proqram implemen
tation requirements that are contained in a POTW's NPDES 
permit, either directly within the paqes of a permit or 
indirectly throuqh a pex:mit condition that :•~1•ros a POTW to 
implement its approved proqr•m and/or comply with "!he. 
pretr~atment requlations, ·40 CFR 403. 

'I'he f ollowinq approach should be useful in identifyinq 
potential pretreatment implementation violations for possible 
enforcement r=--::"'tses. First, examine the POTW's permit to 
identify all ~~=~reatment activities the POTW is required to 
implement •. second, review· all pretreatm•nt proqran annual 
.reports. that the POTW has su:bmit~ed since its· proqram was 
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approved. All pretreatment audits and inspections should 
also b• reviewed to identify potential violations. 

Third, compile a list of all pretreatment implementat1on 
requirements applicable to the POTW which availal:>le informa-. 
tioz:i indicates the POTW may have violated. · (See Tables · l and 
2 for possible examples, such as failure to issue industrial 
user (IU) control mechanisms, failure to estal>lish necessary 
local limits, or failure to enforce ?U pretreatment require-. 
ments adequately.) Fourth, in some cases, send a 1308 letter 
to obtain more complete inform~t~on necessary to support an 

.enforcement case. · 

once all potential violations have been identified, each 
violation must be evaluated to determine the strenqthof 
EPA's claim of violations in liqht of the· facts and any 
imprecision in the way the underlyinq pretreatment implemen-
tation requirements define compliance~ · . · · · 

Despite the flexibility a POTW may have· in implementinq 
some pretreatment requirements, the fundamental yardstick for 
measurinq compliance is that a POTW must act reasonably by 
implementinq its pretreatment req\iirements consistent with an 
effective ,pretreatment proqram: i.e., a proqram that will 
.prevent interference and pass throuqh, and improve oppor- · 
tunities to recycle municipal and industriaL wastestreams and 
sludqes. (st!e 40 CFR 4.03.2). EPA should evaluate the reason
ableness of the POTW's implementation activity in liqht ot 
both the flexibility afford•d.by tne ap~licable requirements 
and the impact or severity of the potential violations. 
Preparinq a table similar to the one in Attachment A for · 
evaluatinq proqram ·implementation violations should be 
helpful in makinq enforcement decisions in this axe~ . 

. As a qeneral rule, the stronqest enforcement case 
aqainst a POTW for failure to implement its pretreatment 
proqram will contain POTW effluent limit violations attrib
utable to inadequate implementation and a number of related 
POTW pretreatment implementation violations •. such cases are 
compellinq because they indicate ·that a POTW's implementation 
of its pr()(Jram has been so deficient that IU discharqes have 
not been adequately controlled and·these discharqes have 
caused a POTW to exceed the effluent limits in its permit (or 
otherwise violate its permit). This type oi :case may.very 
well be appropriate tor civil judicial enforcement. 

The lack ot.POTW permit effluent discharqe violations 
{attr.ibutable to inadequate pretreatment implemeptation) does 
not mean tha~ -~~ should overlook or trivialize other types 
ot implemen~a~~on violations. Inadequate pretreatme~t 
implementation still could result, for example, in the POTW 
disch~rqinq increased loadinqs of pollutants (includinq 



. ' ' ' ----- . .~t .. '· ........ --·' 
Failure ·to-·tmplement-· Cuicianee 
(8/4/88) 

~paqe ·3. 

toxics) not._ yet controllecl by its parmit/= .. oz.:-:-in'°'lncreasinq 
th• risk of fUture·effluent limit violations. Thus, for 
example, a P0'1'W that has failed to issue control_mec:hanisu 
to a number· of its siqni!icant ms in.direct violation·=at~a · 

-perm.it requirement to do so is committinq a serious violation 
that may very well be subject to an enforcement-response. 

Other eases in which a POTW is rwminq a . sloppy - · . 
pretreatment program, with clear implementatioh violations, 
but in which there is so•far no evidence ot interference or 
pass through problems, may be appropriately dealt with by 
issuance of a traditional compliance administrative order or 
by.assessment of an a~nistrative-penalty, or by initiation 
of a civil judicial action. EPA~• p~suit of a penalty in 
these circumstances should have qreat.value in demonstratinq 
to POTWs that they must fully implement their pretreatment 
proqrams now and not wait until after .effluent violations 
occ:ur.l ·such enforcement actions should help EPA send the 
message that prevention is the goal Of pretreatment proqrams, 
not damage control after POTW effluent limits violations or . 
other unwarrantecl discharqes have occ:urracl. · 

It an It1 has caused interterence or pass through at the 
POTW,,or has violated local limits, cateqorical standards or 
other pretreatment . requirements, ·EPA may brinq ·a joint action · 
aqainst both the It1 and th• POTW. Th• importance of joininq 
an· It1 in an enforcement action is increased it an It1 is a . 
primary cause ot· a POTW's affluent limit violations, it an iu 
has obtainecl a siqniticant economic benefit from its noncom
pliance, or it an XU.needs to install pretreatment equipment 
at its facility, especially it a POTW is unwillinq or unable· 
to.force an It1 to install th• necessary equipment. 

. I 

A model judicial complaint and· consent decree fer pre-
treatment failure to implement ·eases are included as attach-. 
ments to this guidance.. Hodel adllinistrative pleadinqs will 
be preparecl shortly tor Reqional distribution. 

·pisclaimer 
This guidance document is intended solely tor the use ot 

Aqency enforcement personnel. This quidance creates no 
riqhts, ·is not bindi:.,q on the Aqency, and the . Aqency may 
change this quidanc• without notice. 

l Instructions on how to deteJ:11lin• settlement.penalties 
using the· -standard CWA Civ!l Penalty Policy criteria ot 
economic benefit, gravity a~d appropriate adjustment~ are . 
contained in EPA's·ctratt Guidance, "Penalty Calculations for· 
a POTW's F~ilure to Implement It's Pretreatlllent Proqram," 
distributed tor Reqional comment .on Auqust l, 1988. 

\ -~ ' ·~ -
v..;,,;. 
' ' ../ 
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II. Dl'l'RODtrCTION: Pdrw Implementation aa thii-·Kay to an 
Effective National Pretreatment Program · 

A. purpose Qf tb,~s Guidance. 

This document provides quidance on how and under what 
circumstances EPA should pursue administrative and judicial 
entorcement actions· aqainst Pu):)licly OWned Treatment Works 
(POTWs) tor violations of their pretreatment proqram imple- . 
mentation obliqations arising under th• Clean Water Act. . 

Local pratraat11ant proqrams must be-fully ~plemented in 
order to affectively control industrial discharqes of tc~=ic, 
hazardous, and concentrated conventional wastes into pub.ic 
sewers and, ultimately, our rive.rs and lakes. Now that EPA 
has approved virtually all Federally required !ocal pretreat
ment programs, EPA is placing a hiqh priority ~n assurir.q 
local program implementation. Thus, EPA Regions and NPDES. 
States now record on the Quarterly Noncompliance Report e;hose 

.POTWs that have failed·to adequately implement their pre~ 
treatment program requirements. EPA enforcement actions are 
necessary to ensure that POTWs fully implement their 
pretreatment proqr~. , 

National guidance is needed for bringing enf orcmi:lent 
actions aga~t POTWs tor their ·failure to adequately 
implement their pratreatment.proqrams tor tour reasons. 
First, the determinatiOn of whether a POTW is violating its 
pretreatment program requirements, and whether such viola
tions ar• serious, may involve caretul, subtle judgments. 
Second, even though tha·failur• to adequately implement may 
1'e clear, su1'tla legal issues may be involved in determining 
th• 1'est·way to trama·tha Government'• cause of action. 
Third, there is a.need for national consistency to ensure 
that PO'rWs and their industrial users receive a consistent 
and strong ... sage that pretreatment requir-ents must be 
complied with and that violations will not 1'e tolerated. 
Fourth, pretreatment implementation cases are new and thus 
the:• are neither settled nor.litigated precedents to ~ollow 

· in thia area. · · 
' . 

Thia C)Uidanc• document builds upon the Off ica of Water 
Enforc-ent and Pan.!;:•s (OWEP) definition of Raporta):)la 
Noncompliance for POTW pretreatment program implementation. 2 
EPA Regions and·NPDES States use this definition of Report
able Noncompl1anca to identity and list on the Quarterly· 
Noncompliance Report (QNCR) thosa.PO'rWs that have failed to 

2 u.s. ~rA;" OWEP. Guidance for Reporting and 
Evaluatinc; POTW Noncompl,iance with Pretreatment Requirements. 
$eptem1'er 1987. · · 
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adequately implement~: their- p~eabaent proijru: req\iirements e 

Given finite resources, E~A enfcrcement actions will not be 
appropriate for all af the POTW• that.are~ list~d on the QNCR· 
for Reporta))le Noncompliance w~th·pratr~~~~t-implem~tation 
requir•ents. This _guidance document is ·· intended to b~lp EPA 
Reqions ,select the-best cases·for enforcement in· this area 
and thus esta))lish a stronq enforcement presence in order to 
ensure tu11·proqram imp1emen~atlon across the· nation by local 
POTWs. · · · · 

B. Related·Pretreatm8nt Guidance pocwgents 

In addition to this ;Uidance document, there are five 
other EPA documents that are particular.ly .. relevant to 
.brinq:.~q enforcement actions aqainst POTWs for failure to 
implement. As indicated &!)ova, on September 30 1981, EPA 
issued a quidance document 'that explains how POTW noncom-
pl i•nce ~ith pretreatment implementa~_ion ·requiraents s.hould 

: be evaluated and reported on the QNCR. In short, tOd.ay•s 
quidance document expands Upon the September 1981 Reportable 
Noncompliance quidance by detailinq the considerations 
involved in brinqinq an enforcement action aqainst a PO'rW 
listed on the QNCR pursuant-to the' definition of Report~le 
Noncomplianc!l· · . · . . 

Another important document is OWEP's July 25, 1986 
quidance, entitled, "Pretreatment compliance Monitorinq and 
Enforcement Gui~ance• (published as an EPA document in 
September 1986). :rhis document provides POTWs with informa
tion about their pretreatment-implementation responsibilities 
and describes the proced~res PO'I'Ws should implement in order 
to successfully operate their approved. pretreatment proqrams. 
In'short, the.document recommends standards of per~o~ ~nee 
tor a qood pretreatment program. 

. . . 
Two other quidance documents, both issued c;tn September 

20, 1985, are also relevant to brinqinq failure to implement 
cases.3 One document, entitled "Guidance on Obtaininq 
Submittal and Implementation of Approvable Pretreatment 
Proqram,• discusses EPA enforcement and permittinq policy on 
obtaininq PO'l'W pretreatment proqram sulmittal and imp_lementa
tion •. '?ha other document, entitled "Choosinq Between Clean 
Water Act 1309(b) and 1309(t) as a cause of Action in 
Pretreatment Enforcement cases• describes tl.e leqal consid
erations invol~ed ·in choosinq a.cause of action in a 
pretreatment· case. 

3 Copi~~ :~ bo~ documents are contained ·in the C:WA 
· Compliance/En.:;)rcement Policy cozpendium, Volume II, §VI.a. 
· Copies ot ~· compendium are in OECM's. n~w computer data 

base, the Enforcement Oocument Re~rieval System. · 



. )~c~ 

« .. 
Failure to Implement Guidance .. 
(8/4/88). 

paqe 6 

rinally, on Auqust i·; 1988, EPA distril:Ntad draft 
quidance, for Reqional review, that explains how th• CWA . 
civil Penalty Policy should be applied to cases in whieh a 
POTW ha• failed to adequately .implement its pretreatment 
proqram. This doc:ument, entitled •Penalty C&lcul~tions tor a 
POTW'• Failure to Implement It's Pretreatment Proc;ram" 
discusses the specific considerations involved in makinq 
penalty policy calculations tor failure to implement . 
violations. 

c. lackqrgund on tb• Natiqnal fret;eatwent prqqram, 

Th• National Pretreatment PrOCJJ:am is an inteqral part ot 
.the national qoal to eliminate th• disc:harq• ot pollutants. 
into th• nation's waters (1101 of·CWA) •. 'rh• National 
Pretreatment Proqram's primary qoal is.to protect POTWa and· 
th• environment from th• detrimental· impact that may occur 
when toxic, hazardous or concentrated conventional wastes are 
discharqed into a sewaqe system. With· th• retention of the 
Domestic sewaqe -Exclusion in RCRA, and as ACRA regulations 

· · for th• disposal of hazardous waste in. land fills become more 
restrictive, th• amount of hazardous waste entering PO:Ws is 
expected to incr.-ase.4 'rhus, the role of pretreatment in 
controllinq hazardous waste must also increase. 

'l'h• role of pretreatment in controllinq toxic pollutant~ 
must also ~ncrease.as water quality-based toxics limits and 
monitorinq requirements become a more common provision in the 
NPDES.permits of PO'rWs. In order to co::ply with water 
quality-based toxics requirements, POTWs must fully implement 
their pretreatment proqrams in order to attectively control 
th• disCharqe of toxic pollutants by industrial users. 

The governmental entity that primarily implements 
pretreatment control• on industrial users (ItJs) is usually 
th• local municipality. 'rh• municipality, throuqh its POTW, 
·is called th• contnl Authority because it ha• th• primary 
responaibility to control the induatrial wastes that are 

4 'l'h•·dcmestic sewaqe exclusion in RCRA, 11004(27), 
allows wastes which otherwise would be considered hazardous 
and requlata4 under RCRA, to b• exempted from RCRA requla
tions when mixed with domestic sewaqe and discharged to a 

. PO'l'W. Pursuant. to RCRA 13018·~ EPA concluded that th• 
D011astic sewaq• exclusion .should b• ~•tained. because the C:WA 
p~atreatment proqram is the best way to ·control hazardous 
waste discharges. to POTWs. : . 
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enter inc; its ··sewer system. 5 . ·'rh• ·::Aqtm,ey: e.anfirmed~·this .7 .- • _ 

respon•ibility that .POTWs have~rin .. th•=P.r•amble_tO.:I~--tinal 
1918 General Pretreatment Re9Ulations;: ::.•~- .. F. •. R. ·21736, ·..:June 
~6, 1918. In that preamble tha.Aqency stated: .::· ... _·_ ... -

..... ~ .. ~ 

. "Thus in the amendments to sections 309. and 4~2 ot 
the Clean Water Act, .. Conqress assi911ed the primary 
responsibilities tor •~torcinq national pretreat- · 
ment·standards :to the POTWs, while providinc;J' the 
EPA or th• NPDES state with the responsi):)ility to 
assure that local qovernment fulfills this obliqa
tion.. 43 r.a. at 21140 •. 

U.S.· EPA is pertonainq four basic aCtlvitiis to .ensure 
the success of the National Pretreatment Proqram. · First, EPA 
·has been davelop~nq national cateqorical pretreaaent stan-.. 
dards that contain effluent discharqe limits for particular 
industrial processes.· 

Second,. EPA has promulqated the Gener~l Pretreatment 
Requlations, 40 CFR 403. · :.iese requlations, inter alia. 
establish th• criteria and procedures for the development, 
approval and implementation of local POTW pretreatment 
pr09rams. Section 403.5 of these requlat~ons prohibits the 
disl:harqe of pollutants, by ms, into a POTW.that may cause 
interference or pass throuqh at a POTW. 

Third, EPA has issued guidance documents-and conducted 
traininq seminars in order to help POTW~ understand, develop 
ana implement effective pretreatment pr=qrams. 

Fourth, EPA must en.sure that POrws receive a stronq 
messaqe.that full implementation of their pretreatment 
proc;J"rams is required and will be leqally enforced. With 
approximately lSOO approved local proqrams, the push to qet 
POTWs to develop pretreatment proqrams is now larqely 
complete. . '?h• next step is to make sure that these local 
pretreatment proqrams are t~ly implemented: Approved local 
proqrams 111USt not be allowed to sit on the shalt and_qather 
dust. Lifeless rivers,· poisoned water supplies and crippled 

5 States also play an important role in th:• National 
Pretreatment Proqram. one•· .·state~~• been authorized by 
~PA to operate the National Pratraatmant·ProCJram in ~ts 
territory, th• state. is then respo·nsibl• tor approvinq, 
monitorinq and requlatinq the performance of all the local 
POTW pretr·eatment proc;J'J:'UUI. To data, 24 States have received 
federal pretreatment authority. These states are called 
Approval Authorities. · For those states without an approved 
~retreatment.proqram, EPA is the Approv.al Authority. 
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sewaq• treatment p~ants . are th• possU,1e .. consequences· if. . .. . . 
PCmfa.do not fully. iaplement their pretreatment pro;ram.s. 

In order to ensure that POTWs tu~ly ililplement their 
pretreatment. prcqrus, EPA intends to·-focus .much· of its 
oversiqht and enforcement resources on proper and full· . 
implementation of local pret~eatment pro;rams. _ To this end, 
EPA Reqions now identify those POTWs that have-tailed to 
adequately implement their pretreatment prcqrama and report 
th••• PO'l'W• on the QNCR pursuant to th• definition of Report- ' 
able Noncompl·ianc• for pretreatment proqru . implementation. 
EPA Rec;ions should then initiate enforcement actions ac;ainst 
POTWs with serious pretreatment implementation violations. 6· . 

. such enforcement actions are necessary to force the violatinc; 
P0'1'W to comply and to deter other POTWs from neqlectinc; their 
pretreatment oblic;ations. · · •- · • .. ~ 

III. LEGAL.BASIS FOR ENFORCING POTW PRE'l'REATMEN'l' PROGRAM 
IMPLEMENTATION: LOo~ First to a.POTW's Permit 

A. Statutory Aµthority for Requiririq P9'l'W P;etrea1:Jllent 
Programs · 

' 
Section 301 ot the Clean Water Act prohibits the 

discharc;• ot any pollutant except in compliance with the -
effluent limits established in 1301 and the requirements in 
sections 302, 306, 307,· 308, 402 and 404. 'l'h• most relevant 
sections tor pretreatment are 307 and 402.· . . ' 

EPA's authority to establish pretreatment effluent 
standards is contained in 1307 of the Act. Section 307(b)(l) 
requires EPA to promul.c;ate requlations: 

"establishinCJ pretreatment standards for [th•] 
introduction of pollutants into treatments worlcs 
••• which are publicly owned for tho•• pollut~ts 
which are determined not to b• susceptible to 
treatment by such treatment workS or which would 
interfere with the operations of such treatment · 
·worn·. • • • Pretreatment standards under this 
subsection •••• call b• established to prevent th• 
discharqa of any pollutant throuah treatmant·worlcs 
••• which.are publicly.c.med, wh.i.ch PC?llutant . 

6 ot·coursa, EPA Re9ions should initiate.these 
.· enforcement cases ccmsistent with the role ot a state that 

has an approved state pretreatment proqram. .EPA Rec;ions 
should. encourac;a states with approved· proqrams to initiate 
state enforcement actions ac;ainst_.violatinc; POTWs. 
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In 1977 i C:onqress. amended -1402.(b) (S) to require a ·_-state. 
that wishes to receive EPA approval--:to operate the. NPDES 
proqram ·in its .territory t.o have adeq:uate· authority: 7 · 

"[t]o insure that any permit for a discharqa from a 
· pU)::)licly owned tr~a~ent works includes conditions 
to require the ident•f ication in terms of character 
and volume of pollutants of any siqnificant source 
introducinq pollutants subject to pretreatllent 
standards under section 307(b) of this Act into 
such.worlcs and a proqram to assure cmnpliance w1th 
such pretreatment standards by each such source .. . 
·• .. 

·S•C1;ion 402(b)(8) further mandates that a state .proqram 
have adequate authority to.require POTWs to inform the state 

·permitting- aqency of (1) .the introduction of pollutants into 
the P0'1'W from a new source, (2) a sU)::)stantial chanqe in the 
volume or character of pollutants cominq into the PO'rW from 
an existinq source and (3) any anticipated impact o~ such 
chanqes on the PO'l'W's affluent discharcJ•· In sn~rt, ~ny 
state.desirinq to administer its own NPDES permit pr;;tam 
must issue permits.that require POTWs to bave proqrams that 
will assure cOilpliance with pretreatment .standards. 

. . 
The lanquaqa of 1402 indic•t•s tha~ PO'l'Ws are obliqated 

to bave proqrams to assure compliance witb pretreatment 
requirements and qives EPA and· approved states the authority 

-and obliqation to require POTW• to develop and implement. 
effective .pretreatment proqrams. · · · 

B. c;ril JudiCial Enforcement Authority 

EPA'• civil authority to obtain· injunc:tiva·ralief to 
entorce th• obliqation that ~s adequately implement their 

·pretreatment proqrams is contained in 1309(a) (3) ot tbe Act,. 
which reads, in pertinent part: J 

"Whenever ••• t:a Administrator finds that: any 
person is in violation of section 301, ,302,. 306, 
307, 308, 318, or 405 of this Act, or is in. 
violation·of .any permit condition or limitation 
implementinq any of such.sections in.a permit 

7 °The requirements ·t?iat qovem a state NPDES proqram 
under t402(b) ·of the Act also apply to u.s .. EPA where EPA is 
a~inisterlnq. the NPDES proqram •. §402"(&) (3). 

_ ... c.--l'···· /-, ~) 
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i•aue4 under·section 402 of thi• Ace·by.::hia or a 
suu ... ,.he shall.issue an order requirinc; such 
paraon to comply with such section or requirement, 
or h• shall brine; a civil action in accordance with 
subsection '(b) of this section.• 

. . 

. Section 309(b) of th• Act authorizes EPA, in pertinent 
part,: ' . . 

.~. to commence a civil action for appropriate 
relief, includinc; a permanent or tamporary injunc
tion, for any violation for which he [EPA 
Administrator] is authorized to issue a compliance • 
order under sub••ction(a) of this section •••• . . . 

Civil penalty liability is established in f.309 (d) of the 
Act, which reads, ·.in pertinent part: · · · · 

•Any person who violates section 301, 302, 30&, 
301, 308, 318, or 405 of this Act, or ·any permit 
condition or lilllitation·implementinc; any Of such 
sections in a permit issued under section 402 of 
this. Act by th• Administrator,· or by a Sta~•· -•• , 
or any requiraent imposed in a pretreatmth.4: p:o• 
c;ru approved under section 402 (a) (3) ·or 402 (b) (8.) 
of thisAc:t, and any person who violates an order 
issued by the Administrator under subsection (a) of 
this section, shall be subje~ to· a civil penalty 
not t~ exceed $25,000 for each violstion.• 

Thus, 1309(b) ·and (d) of the Act c;ive EPA plenary 
authority to brine; a civil action for injunctive relief and 
penalties ac;awt a nnicipality that has violated th• · 
pretreatlllent.iapl .. antation raquiraants contained in its 
NPDES permit and any requiraents contained in an approved . · 
pret ·. ;atment proqraa incorporated by reference into the 
penu.c. EPA also can enforce th• pretreatment requlations, 
40 CFR 403, it th• permit (or approved proc;ram incorporated 
by reference-into th• permit) appropriately references th• 
requlations. Specifically, EPA'• cause of action under 
§309(b) and (d), .in those circ:ums~ces, is that th.a P0'1'W has 
violated a permit condition authorized by th• statute for the 
purp~•• of iaplaentinc; 1307 of th• Act. 

In some circumstances, EPA may seek to requin a ·PO'rW to 
· implement ·an approv;ed proc;ru o~ rec;ulatory raquiraent in . 
tha·absanca of an NPDES permit condition requirinCJ proc;ru 
implaentation or.compliance with th• rec;ulationa where, for 
.example, EPA can establish that tha absence ~t.an active 
pretreatment proqram i• contri1'utinq to P0'1'W affluent 
violationa or the absence of a pretreatment proc;raa .is 
causinq apparent environmental problems. · In .this situation, 



. . .~ . 

Failure ·to Illlpleiant :GU±dam:a 
(8/4/88) 

paqe·11 
• 

EPA could sue th• P0'1'W .~or: HPDES. :p11:mit.. .ld.-al-a:ti1'ns :other. ~than 
1nadequata implementation under I 309·(1') ·and (d). of~th• Act 
and seelc pretreatment implementatian .. as "appropriate reliet" 
unde- .1309 (""') • ~-· ·~:- ".-- . - ... . ~ . _....,·- .... ·--··---

- ~· 

Also iii some circumstances, EPA may seek· injunctive ~ 
relief under 1309(t) ot the.Act to require a P0'1'W to imple
ment a pretreatment proqram .(in the &Dsance ot a permit 
condition requirinq implementation) it one or more Ill's are 
violatinq federal pretreatment standards-. ·Under 1309 (f) ot 
the Act, E.PA would have to establish that requirinc; a POTW to 
implement a pretreatment proqram is an element ot •appro
priate relief" and that 'such appropriate injunctive raliet 
would remedy th• IO noncompliance with federal pretreatment 
standards.a · 

As a qene~al rule, EPA will be in the stronqest posi
tion, from a leqal and equitable perspective, to brinq an 

· . entorcement action aqainst a POTW for pretreatment proqram 
· implementation violations. when the case is based on viola- ·. 

tions of the PO'l'W's NPDES permit related to pretreatment 
implementation. . Permit requirements vary across PO'l'Ws and 
thus each permit must be reviewed to identity the s~ecitic 
implementation requirements. '?he ideal NPDES r•r~i~ tor a 
P0'1'W with a pretreatment prt»qram should establish three types 
of implementation requirements as conditions of.the permit:9 

(1) The pa:mit should incorporate by reference the 
approved pretreatment proqram and ::equire the POTW to 
comply with and implement the proqram. 
(2) The permit should require the P0'1'W to comply with 
the federal pretreatment requlations a~ 40 CFR 403 and 
to implement its approved pretreatment proqram consis
tent.with the federal pretreatment requlations. Th• 
permit also should r~quire the POTW to comply, within 30 
.~ays after receivinq notice trom its Approval Authority, 
with all.revisions to the pretreatment requlations 
subsequently promulqated. . 
(3) Th• permit should, as needed, sat out more specific 
requirements relatinq to important implementation 
procedures of the pretreatment proqram, and require the 
POTW to comply with these requirements by specific 
dates. For example, the.permit could require the PO'rW 

... 

8 Further details on brinqinq cases in these limited 
·circumstances are contained in the two September 20, 1985, 
.doc:umen~s discussed earlier, at paq• s. 

9 Permi~s ~at lack all three of these provisions 
. · should be modified as soon as possible, but no later than 

wben the permit is next re-issued. 

,,..-;,. 

ll-">t-)1'. 
, ·' ,, I . 
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to U,.pec:t and sampie It1s en an enumeratect schedule 
(perhapa a specific number each quarter), beyond just. 
simply requirinCJ an inspection and sampling proqram. 

. . ' 
. The strenqest entorceaent cases consequently are likely 

to contain alleqations that the POTW11as violated its permit 
by tailinCJ to, for example,2 · 

cir perform a specific pretreatment activity directly 
required by its. permit;- · · . · · 
(2) tully implement its approved pretreatment proqram. as 
explicitly required by its .P•rmit; and/or · · 
(3·) comply with. th• 40 CFll. 403 regulations (-especially.,· 
11403.5 and 403.B(f)) as directly required by its. 
permit. . · · 

•'. 

c. Aciministrative Entore1111ent Authority 

Under 1309.(a) (3) of the Act, EPA can administratively 
order a POTW to comply with th• pretreatment proqram require
ment• contained in its permit and its approved pretreatment · 
proqram incorporated by reference into the permit. EPA 
Reqions also can issue an administrative order (AO) requirinq 

· a POTW to comply with the pretreatment requlati'ons if the 
permit (or approved proqram incorporated into the permit by. 
reference) requires compliance with the requlations. As 
stated previously, EPA is in the_stronqest position to 
enforce a pretreatment implementation raquirement, either 
adlllinistratively or judicially, if the PO'l'W's p•rmit (or 
approved proqraa or requlations, incorporated into the 
penut) imposes that requirement on the PO'l'W. . 

If neither the permi.t nor th•·incorporated proqraa 
requires a POTW to comply with the regulations, and a PO'rW is , 

· otherwise in compliance with its permit and approved proqraa, 
but not vi th requiraenta in the requlationa, th.en the . 
recommended course of action is for the Reqion (or authorized 
state) to expeditiously modity a POTW'• permi.t to incorporate 
all applicable pretreatlllent requlatory requirements into the 
permit explicitly or by reterenca.lO An AO may, neverthe
lesa, be ~ appropriate tool for ·entorcinq pretreatment 
proqraa illpleaentation not otherwise required in the PO'rW's 
permit, where, for example, th• POTW is vio•atiriq effluent 
limits in i.ts .permit which violations are related to the 
PO'l'W's failure to implement its lO:~l pretreatment proqram. 

-
10 Appl~cal:)le re;ulatory procedures to modity permits 

must, naturally, be followed.· i 
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Th• Water QU~lity Ac:t of 1987 authoriz.ed_.EPA t.o_assess 
penalti•• administratively for violatiaiii::ai··the .clean-Water 
Ac:t. under 1309(q), EPA.may impose periaifles for virtually 
th• entire ,ranqa of violations that are sul:»jec:t to.c:ivil· 
penal ti~s ~der 13 09 ( d) · •· Administrative penal ties may·· be 
assessed up to a ~aximum af $25, ooo tollowinq Class 1 .· ~ ~-
inforiul procedures and a maximum .of $125,000 under Class 2· -
.formal APA procedures. Admi~istrative penalties c:annot.be 
imposed for violations of 1309(a) administrative c:omplianc:e 
orders, but · of course, may b·e imposed for underlyinq 
violations.11· Administrative penalty authority, by itself,· 
does not :nclude th• power to directly order a violator to · 
stop continuinq violations or take alternative ac:tivities to 
achieve compliance. · · . . · · · . · 

.. s·ubjec:t to these qualifications, EPA now has adminl~t·t"a-
tive authority to.assess penalties aqainst a POTW that 
violates .( 1) the ·pretreatment implementation requirements .. 
contained in its permit, (2) an approved proqram incorporated 
into its permit, or (3) the pretreatment requlations if the 
permit or approved proqram appropriately references the 
reqµlations. Reqions should review·EPA's "Guidance Doc:uments 
tor Implementation of Administrative Penalty Authorjties," 
Auqust 1987, for the de~ails on how to initiate these . 
enf orc:ement ac:tions_.12 

o. ·criminal Pen4lty Authority 

Under 1309(c), EPA has the authority to assess c:riminal 
penalties tor neqliqent or Jcnowinq violations ot the Act, tor 
violations that Jcnowinqly put another person in imminent · 
danqer ot death or serious bodily injury, or tor m:ki·; false 
statements under th• Ac:t. Criminal penalties c:an be assessed 
tor the entire ranqa of violations that·ara covered by EPA's 
c:ivil and administrative authorities in l309(a), (b) and (d). 
For example~ a POTW that falsely reports to its Approval 
Authority that it is c:omplyinq with a pretreatment implemen
tation requirement is a potential candi4ate tor c:riminal 
enforcuant. 

11 Civil penalties c:an b .. imposed judic:ially under 
1309(d) ot the Act for violations of administrative (c:ompli
anc~) orders i•sued pursuant to §309·(a) ot the Act. 

12 :EPA Reqions should, naturally, include a ccpy ct the·. 
· PoTW·• !i permit in any· proposed administrative· penalty action 
sefit to Headquarters tor review. · · 
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IV. D)EllTI!'YIHG P0'1'W PRETREATMENT IMPI.EJiEJrrA'r?OH VIOLATIONS 
LIDLY''l'O MERIT AN ENFORCEMENT RESPONSE: 

EvaluatinCJ a POTW's Actions In Liqht of Allcwed 
Flexibility and Impact of_~e-violation 

A. Identityinq Potential Violations 
• t ·,,.. 

once a PO'rW is listed on the QHCR for Repo~le Noncom
pliance vi~ pretreatment proqram implementation requirements 
(or th• noncompliance otherwise comes to the Reqion•s . 
attention),· th• R•CJfon should·evaluate whether to initiate an 
enforcement action. 3 In order·to perform this evaluation, · 
th• R•CJion should identify all potential pretreatmllftt 
violations. once the Reqion has identified all potential 
violations, it must examine the extant,. scope, .and impact·. of 
these potential violations to determine whether and what kind 
of an enforcement . response is warranted. · · · · · . . . · 

This evaluation is necessary because scnae pretreatment: 
requirements intentionally allow a POTW considerable flexi
bility in implementation. This flexibility may result in a 
pretreatment requirement lackinCJ a ccJipletely precise 
definition of noncompliance, thereby callinCJ for soma 
exercise Of judCJ11ent in determininCJ whether a P0'1'W violated 
the pretreatment requirement. · 

As an example, consider a POTW wit.~ a permit ~ndition 
that requires th• POTW to "analyze self-monitorinCJ reports 
submitted. by its ms and.then respond to those reports that 
indicate Violations or Other.problems.• AsSWll8 the facts 
rev.eal that this PO'l'W reads each ••lf•monitorinCJ r•port and 
usually, but not always, writ•• a letter to those ma that 

· are violatinq their local limits. By themselves th.as• facts 
may not. be· sufficient· to demonstrate that this PO'rW has . 
tailed to 'implement thia requirement in a r ... onabla ~ashion 
and thua·has violated this pre~aatment requir-ent. In_ 
contrast, if th• facts revealed that th• PO'rW rarely read th• 
self-monitorinq reports and that most were sittinq in a pil•. 
unopened, this. would almost certainly be a violatian of th• 
pretreatment illpl-•ntation requirement. 

Th• followinq a.,proach·should prove.helpful in identity
inCJ &ll. potential violati~ns •. First, the reqion ·. sbcul.d 

13 Before a POTW appears on the QNCR for Repartable · 
.Noncompliance, a raqion or state Approval Authority is likely 
to have alread·~· initiated informal enforcement actions 
aqainst the re.ti (e.9., NOVs or compliance meetinqs) in·an 
attempt to.correct th• violations and b~inq·the PO'?W back 
ipto compliance. · 
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examine ca.·POTW' • penu ~ C and: approved. proqru-.:aftd·. Fede·ral 
re;ulations where th• permit incorporates these·~requiruents 
by reference) to ide~tity all _pretreatment ac;:tivities'-the 
PO'l'W is required.to implement. 'l'he Reqion must;pertorm-:..ithis 
step ca~atully, sine~ the specific enforceable requirements 
set out in P0'1'W permits (or approved proqrams appropriately 
incorporated· in a POTW permit) can vary siqniticantly across 
the lSOOor so POTWs with approved pretreatment proqrams. 
EPA'• Pretreatment Compliance Monitorinq and Enforcement 
Guidance serves as a qood reterence point tor the kinds ot 
requirements that are likely to be applic~l• in a stronqly 

_crafted penit to obtain effective program implementation. 
In addition, 40 C!'R 403.5 and 403.8 detail elements of an 
accepta):)le local prdtreatment proqram._ Indeed, the panit 
may very well require the POTW to implaant its local·proqram 
consistent with the Part 403 regula~ions.14 · 

. Second, the reqion should compare all available compli-
. ance information to the identified, applicable pretreatment· 
. proqram reqilirements. At a minimU., · the Reqion should review 
all pretreatment proqram annual reports that the POTW has 
submitted since its proqram was ·approved. 'l'he annual reports.· 
should be checked to' make certain that they are complete and 
supply all the intonation required by th• permit or approved 
proqram.15 Naturally, all pretreatment proqram audits ·and · 
inspections .tha~ have been performed by the Reqion or the 
seate should also be-reviewed to identify potential viola-
tions. · 

Th~rd, the reqion should compile a list ·ot all pretreat
ment implementation requirements applicable to the PO'l'W which 
availa9le intormati~n indicates the POTW may have violated. 
Fourth, in some circumstances, the reqion may wish t~ ~btain 
more additional information by issuinq a 1308 letter.~o a 
P0'1'W to till in qaps in compliance information. 

As·a ro~c;h check that ·all.potential violations have been 
identified, th• Reqion should review the definition of 
Reportable Noncompliance contained in Table l and the · 
examples . of possible pretreatment implementa.tion violations 

1' Ta!:»le 2 provides a listinq.of some potential 
violations that miqht arise ~roa a POTW's tailur.e to-comply,_ 
as instructed to.by its permit, with the federal pr~treatment · 
requla tions • · · 

15 Pursuant to the PIRT June 1986 proposed rule, EPA 
will be promu!=~tinq ·shortly a final requlation, 40 CFR 
403.12(1), re.;-~~:.nq PO'l'Ws with approved pr•treatment 
programs to submit annual reports descrµ,inq the POTW's 
~retreatment activities. 

. . 

. -- ...... : 
\ ·v~l ·~ i ,;, 
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. TABLE I* 

DEFINITION or REPORTABLE NONCOMPLIANCE 

A POTW should be reported on. the QNCR if &he violation of its approv~ pretreatment prop-am. its 
NPDES permit· or an enforcement order' meets one or more of the following lettered' criteria for 
implementation of its approved pretreatment proJflm: • , 

' ' ' 

I. Issuance or ltJ Cilntrol Medwilsms 

A) Failed to issue. reissue. or ratify induscrial user. permits. .. contracts. nr other control 
mechanisms. where required. for •sipificant industrial users•, within six months after 
. propm approval 'Thereafter. each •sipiracant industrial user- control mechan~m should 
be reissued within 90 days of the date required in &he apprcw.ed program. NPOES permit. 
or an enforcement order. 

n. POTW Compllaace Moaltorina a.Ml lnspecdoas_ . 

a) Failed .to conduct at least eighty percent of the inspections and samplings of ·significant 
industrial users• required by the permit. the approved prop-am, or :an enforcement order. 

C) Failed to establish and enforce self ·monitoring requirements that are necessary to monitor 
SIU compliance :as required by &he approved program, the NPOES permit. or an enforcemen[ 
order. · 

llL POTW Eatorcemmt 

0) Failed to develop, implement. and enforce pretreatment standards (including cate .. 1 

standards and local limits) in an effective and timely manner or as required~ the apt 
program. NPDES pennil. or an enforcement order. 

E) Failed to undertake effective enforcement apin~t the industrial user(s) for instances of 
pass-through and interference as defined in 40 CF R Section 403.J and required by Sea ion 
403.5 and defmed in the apprcSved program. 

rv. POTW Reportia1 to die Approtal Aathorlt)' · 

F) Failed. to submit a pretreatment report (e.J.9 annual repon or pubh\. ....... ; of siPiificant 
violators) to the Approval Authority within 30 clays of &he due date ~pecified in the NPDES 
permit.. enforcement order, or approved program.• · 

. -

v. Other POTW lmpae...c11loa Vlolallons 

G) Failed to complete a pretreatment implementation compliance schedule milestone within 
90 days of &he due date specified n the NPDES permit. enforcement order. or approved 
proaram.• . 

H) Airy ocher violation or group of violations of local program implement:uion requirc=menu 
based on the NPDES permit. appro¥e4 progr:i.., or 40 Cl- R r»an ~03 whic:h the Director or 
Regional Acjministrator considers to be of subs~tial concem.• 

. ' Th..: ccnn c:nforccmcni onJc:r means ;an idmulisrra&ivc order, judicfal order or .:unscnc Jc:c:cc (~.a:: ~1.1;.:.n 1!.i •S> . 

· · ~ Ex1saing ONCR criccrinn i .an CFR P:sn 1!3 45); rile vinbcion "'H~ be. ~·~ ... "Cl. 

leprinced from·: ::.s. EPA, OWIP, ... Guidance for Ileporting· and E\ .uating .POTW 
~oncompliance vich Precreac1ftenc Implementation R.equireuncs", September 30, 1987. 

\ q.;:-, _ ' ' 
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listed in Tel• 2.. Tele -2 :-c·ont&W.~:.l-istinq-:-:ot -pc·~s·Jbi--e 
violationa based on a reasonable interpretati'on cf tn·e ~· .... 
pretreat:lllent implementation requlations (40- C!'R 403) when 
such regulations are incorporated ~y reference ·-into . the . 
permit. While th~ list in Table 2 is not exhaustive, it is 
illustrative of.those violations-that may justify an enforce
ment response by EPA for failur~ to implement. 

. . . ~ , 

Once all· potential violati~~ have b•'1n identified, 
eac:h·p~tential violation must be evaluated to determine the 
strenqth of EPA's claim of violation in liCJht of th• facts 
and any imprecision in the way the underlyinCJ pretreatment 
implementation requirqent defines·compliance.l.6 ·Each · 
potential violation should be.evaluated in this manner to 
determine the strenqth of a possible EPA.claim of· a violation 
ot an underlyinCJ pretreatment requirement. After these 
evaluations are .completed the Reqion should produce a table . 
of violations which th• Reqion concludes are stronq enouCJh to 
pursue. Such a table should describe each violation and · 
identity the specitic underlyinCJ leCJal requirement that was 

. violated. In· addition, sue:. a table should indicate the 
duration of th• violation and indicate·how stronCJ the 
evidence is supportinq the violation. . A model form tor this 

.Process is included here as attaC:hment A; 
. 

B. petermining tbe Extent To Wbich Identified Violations 
warrant ·an Enforcement Response: How Strong Are EPA's 
Claims? 

The strenqth of EPA's claims naturally will affect EPA's 
decision reqardinCJ·whether to pursue an enforcement action 

. aCJainst a PO'rW tor tailinq to implement a local pretreatment 

. proc;ram. In turn, the strenqth . of EPA' s enforcement claims 
depends to a larc;e deqree on the extent to which identitied 
violations demonstrate that a PO'rW has acted unreasonably in 
meetinCJ pretreatment proqram implementation requirements, 
given (l) th~ flexi]:)ility afforded by many requirements and . 

. (2) th• impac:e or severity of the violations. Kore specifi
cally, th• more flexi]:)le the implementation requirements,· the 
more illlportant the need to demonstrate th• extensiveness or 
severity of the viol.ation. 

1. Evaluating tlnriasonable P9TW Ac1;ion Under Flexible ' 
Implementation Requirement~~· some p.~treatment implementa-. 

16 Recall that EPA is in. thestronCJest position to 
entorce·a requirement if th• requ~rement is expressly stated 
in. the permit; in the appi:'ovad proCJram- incorporated by . 
reference into the permit, or in the _reCJUlations if the 
pe~rillit requires the PO'rW to comply with ·the reCJUlations. 
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TABLE 2 .. 
EXAMPLES ~F VIOLATIONS BASED OH A REASONABLE IH'l'DPRETATIOK 

OF PRETREATMEN'l' IMPLEMENTATION REGUU.TIOHS WREN INCORPORATED 
- BY. R!!'ERENCE IH'l'O THE PD.Krr* · .. 

. . 
i. Failed to·develop and/or implement proc8dures that 

reasonably identify all ms, including new users. see 40 
C:FR 4_03.8(f)(2)(i).· . .. . · · . · . · 

2. Failed to develop and/or implement procedures that 
reasonably identity_.,all incoming pollutants, includinq 
chanqes in the nature and volume of incOllinq pollutants. 
See 40 CFR 403.8(f)(2)(ii). 

3. Lack of procedures to keep POTW·itselt .informed of 
minlmwa leqal requirements of pretreatment or·keep its 
IV•. informed. ·see 40 CFR 403.l(f) (2) (iii). . . ' 

4. Failed to implement a system that allows th• orderly 
receipt and informed analysis of ••lf•monitorinq 
reports~ See 40 CFR 403.8(f)(2)(iv). 

5. Failed to.inspect and sample the effluent tram It7s as 
often as is necessary.to assure compliance with pre
treatment standards and requirements. . S•• 40 CFR 
403.S(f) (2) (V).. . 

6. Failed to,investiqate or respond adequately to instances 
of It1 noncompliance. S•• 40 CFR 403.8(f)(2)'(vi). 

7. Failed to publish, at least annually, in the largest 
daily newspaper, a list of those It:s which, durinq·the 
previous· 12 months, were siqniticantly violatinq 
appli~l• Pretreatment Standards and Requireaants. See 
40 CFR 403.8(f)(2)(Vii). 

a. Chan9u to POTW'• legal authority suCh that·tha·proc;ram 
no lonqer satisfies th• minimm legal requirements of 40 
CFR 403.l(f)(l). . . 

9-. Has never enforced ·its local limits beyond a telephone 
call or letter to the violatinq IU dupit• repeated 
violations by ms. Sae 40 CFR 403.!(c) 

10. Deficient P0'1'W :asources (supplies, equipment, person
nel)· which seriously h~nder a.Po't'W•s abilitf to imple
ment an af"fective pretr .. .itmant program pursuant to·40 
CFR 403.8.(f)(l) & (2). Sae 40.CJ'll 403.8(f)(3)~ 

. * EPA's enforcement case is strongest where the 
violations are based on an implementation requirement 
contained in a POTW's permit, either explicitly or 1'y 
reference.·· 



tion requira~~i:!I~ ·~· c;u.1te specific ~~ .. th~s, ~!~'!~te~na
tion of whether···a· PO'rW fully complied _~i.th such- re~iruents 
will b• straightforward. Fo;" example, it a_permit requ~res a 
PO'l'W to issue C01'~o~_·mechan.ins to all- ·its ·sicrniticant ms 
with~n one ye~r of program approval, .one year ~f~•r pro~am 
approval the tacts should be clear whether or not a POTw~
complied with this requirement. 

However, the pretreatment requirements contained in· 
permits and approved .programs, as well as the reCJUlations, 
are often written in general terms that give a PO'l'W·consid
erable flexibility in impluentinq a qiven requirement • 

. Indeed, virtually all reCJUlatory impluentation requirements 
allow some flexibili<y in implementation. While a PO'l'W may 
have consider~le flexibility in implementing some pretreat
ment requirements, a PO'l'W must act reasonably by implemanti~g 
its pretreatment requirements consistent with the ~bjectives 

. of ~e.Natio~al 'retreatment Procjram. These objectives are 
presented in 40 CFR 403.2: 

(a) To prevent the introduction of pollutants into POTWs 
which will. interfere with the operation of a PO'l'W, 
including interference with its use or dis~osel .of 
municipal sewage: . . _ _ . 
(b) To prevent the introduction of pollutants into POTWs 
which will pass through the treatment works or otherwise 
be incompatible with such··works; and · 
(c) To "imp.rove opportunities to recycle· and reclaim 
municipal and industrial wastewaters and sludges·. 

POTWs ~e on notic~ of these objectives and thus should 
implement - pretreatment program that "assure(s] compliance 
with pretreatment standards to_ the extent applicable Under 
section 307(b).• 40 CFR 122.44(j)(2).l7 "In short, a POTW's · 
implementation of its pretreatment requ.irements m'1St be . 
reasc· ;able: that is, consistent with the objectives of an· 
affective pretreatment proqram. - · 

In datermininq whether a POTW's implementation of a 
pretreatment requirement is reasonable or appropriate, the 
Reqions aqain may wish to review OWEP's July 1986, "Pretreat
ment Compliance MonitorinCJ and Enforcement Guidance•.- This 
doc:wnent provides PC'::~s with information about their pre
treatment implementation responsibilities and de~cribes the 

17 'the last sentence ct ·s .\03. 8 (b) al'.ld the ti=st · . 
sentence of' 1·403.a (f) (2) contain similar lanquaqe requirinq a 

. POTW to implement its pretreatment proqram in order to ensure-. 
.compliance with pretreatment standard~, See also 1402(b) (8) 

- ct the Act; · · 
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ratioftal.e --liciftd -~.- -p_rOcedures POTWs should JiPi;me~t · in 
order to auccas•fW.ly-op_~r~te their _appr_oved. proc;rama. · 

For. example, one. sudi pote~tially flexible 'requ!r~ent .. 
•• th• important permit condition that a POTW enforce all 
pretreatlllent standards and requirements, includinq local 
limits and cateqorical pretreatment standards.la There will 

·be situations in which a POTW•s performance is so inadequate 
that there is no doubt that this requirement was violated. 
For example, there i• no doubt that a POTW that qenerally 
i;nores most violations_ of local limits by its ms, has never 
enforced beyond .issuinq a letter·ot violation to· an m; and 
that consequently has violated its effluent limits due to 
interference or pass throuqh probleas has violated.its 
requirement to enforce pretreatment standards and require-
ments. · ' 

In contrast, consider a .PO'l'W that rec;ularly issues· 
letters of violations, has collected penalties from some IUs 
that were violatinq local limits, but has allowed a few IUs 
to violate local limits and cause interference violations 
without escalatinq its enforcement response beyond the 
issuance of "lenient" compliance schedules tor th~ It's. such 
tacts may paint a much more complicated picture ~n ~hich to 
base a finclinq that this POTW is not complyinq with its 
obliqation to enforce pretreatment standards. In situations 
such as this, EPA Reqions JllUst evaluate all the tacts to · 
determine whether a P0'1'W has taken reasen&Dle actions 
consistent with its obliqation to enforce its proqram. It 
th• Reqion believes ,that &·PO'l'W ~as not taken reason&Dle 
a~ions to comply with its obliqation here and specific 

.deficiencies can be identified, then this POTW should be 
considered in violation of its permit. 

2. E ·~luatinq Sib• ?mpac1j gr Stytrity of Identified Viola• 
tigns. · · 

a. Inad!auate p;qcrram Implementatiqn ~ausinq P9TW Effluent 
Limit yiplatigns. 'rh• most siqniticant pretreatment imple~ 
mentation violat~on ia f ailinq to prevent interterenca or 

ii HUCh of the lack of precision in thia.reqUirement 
can be eliminated if a POTW is required to develop and 
·implement an enforcement responae plan that details. how a 
POTW will respond to different. kinds ot violations 1'y its 
ma. Saa Enforcement Responaa Guida, 13. 3 and Tabla 3-2, in. 
OWEP's July ·1986 "Pretreatment compliance Moni~orinq and 

.Enforcement Guidance." · · 
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pass ~qh.19 By requl.at~ry d~ti.nl~~on, inte~ference or 
pass thrauqh basically exists when ·an·-m discharqe is· &:·cause 
of POTW effluent limit violation or ina):)ility to use or · 
dispose of sewaqe sludqe properly-. . 'l'hus, a PO'l'W which· is~· 
violatinq its permit limits because of the It1 discharqes it 
is accepting has tailed to implement a successful pretreat-
ment proqram as defined bf" the Act. ·· - · · - · -- · 

A PO'rW that has experienced repeated interference or 
pass through problems but has taken no definite action· to 
remedy the situation (i.e., to control the_disc:harqes of its 
ms.) generally should be an. ideal candidate tor an enforce
~ent aetion •. The tact that· effluent violations have occurred 
at the POTW strongly sugqests that the POTW is not ef f ec-
ti vely. implementing· its pretreatment proqram. 

b. Inadeauate·Implementat"ion Not causing Ettluent Viola
tions. The lack of an interference or pass throuqh viola
tion, or any permit effluent discharqe violation, does not 
mean that EPA s~ould overlook or trivialize other typ•s of · 
implementation violations. ·· . 

·aeyond undermining the inteqrity of the na::ioiaaJ. 
pretreatment proqraa, a PO'l'W's failure to implement a pre
treatment proqram which does not lead to effluent limits . 
violations can result in the discharqe to waters of the 
United States or· in a POTW:' s sludqe. of hiqh.er ·levels of 
pollutants, particularly tox.ics, which :i,ay not yet be con
trolled under the PO'l'W's permit. In addition, an improperly 
implemented pretreatment proqram may allow slug loadings from 
It1s which miqht go undetected. if the POTW is not sampling its 
effluent at appropriate time•. . · . · . 

Moreover, inadequate implementation by one P0'1'W may qive 
its ~~s an unfair advantage relative to industries discbarq
ing into another P0'1'W and thereby may induce th• second POTW 
to·forego adequate pretreatment proqram implementation. 
Finally, inadequate local program implementation qenerally 
jeopardizes the a):)ility of the National Pretreatment Proqram 
to ettectively control industrial discharqes of toxic and 
hazardou. pollutants. · 

19 Recall that 1402(8) ot the· Act requires: pretreatment· 
procn:ams to.··asaaure C0111Pliance with _pretreatment standards and 
that such standards, pursuant .to 1307(b).of the Act, are 
"established to prevent the discharqe of any pollutant 
thrauqh [pUbl ~=-·.:r owned} treatment works ••• which pollut~nt 
interferes wi~.:.. $lasses .throuqh, or otherwise is incompatible". 
with ·such works. [emphasis added]" S.ee .also 40. CFR 403. S (a) 
and (c). 
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'?llu, a Reqion ahou!d evaluate each violation to detar
min• ita aeverity a~ seriousness •. Violations that are truly 
111nar, with. no impact on th• eility at a PO'rW ·to conduct an 
affective pretre.u:ment proqram, should b• so identitied. 
·Each violation should be evaluated with respect to .the 

· qeneral quidelines listed i~ Tela 3. · · 

A R•qion aay find it helpful to assign a numerical rank~ 
ing to each identified violation reflective at its severity. 
Th• model fora tor creating a list of violations in Attach
ment A contains a numerical seal• ranging from l (minor 
violation) ta 5 (violation creating injury or risk of injury 
to human health or th• environment) .Which uy be used to rate 
th• severity of each ida~tifiad violation. 

. · Of course, · a violation which uy not be severe and may 
not present EPA with a stronq enforcement claill individua~ly. 
·may very well warrant enforcement·action by EPA if the P0'1'W 
is cammittinq a number of such violations simultaneously, . 
avan if th• enforceal)la requirements afford a consideraale 
amount of flexibility. Such a broad pattern of minor 
failures can add up to inadequate proqru implementation when. 
viewed as a whale. Naturally, th• more such violations are 
present,, th• stronger EPA'• enforcement'c:asa. 

A. General Considerations tor Cboosinq·an Appropriate 
Entorcement Response 

Once a POTW has l:»ean identified as havinq pre~re .tlzlent 
implementation violations maritinq a formal enforcement 
response, the RecJion has several options to choose from in 
selactinq an appropriate enforcement response. Th• availal:»le 
statutory anforc-ent responses are: 

1. 
2. 
J. 
4 .• 

Administrative ccmiaPliance) Order -- 1309(a) 
ltdl'inistrativ• penalty assessment -- 1309 (q) 20 , 
Civil Judicial Action -- 1309(b) ' (d), 309(t) 
Criminal Judicial Action Referral -- 1309(c). 

1 

. 20 If there is.not-enforceable pe:ziit lan;uaqe requirinq 
pretreatment proqram implementation but an·m is violatinq 

·federal pretreatment standards, EPA can use 1309(f)_to. 
initiate a judicial action saekinq appropriate injunctive 
relief aqains~ ~o·.h the It1 and the PO'l'W. (sea paqe 10]. 
Section 402(h; ~l•o may provide a useful cause of action in 
some circumstances where a sewer·hook•up ban may be appro-· 
~riate relief to pursue • 

• 
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. TABLE 3 

GENERAL GUIDELINES FOR EVALUATING TH! SEVERITY 
or PRETREATMENT IMPI.QmNTATION VIOLATIONS* ' 

For each po~eritial violation, consider: 

.. 
A. ·Importance ot activity at issue to environmental success 

ot the PO'l'W's pretreatment proqram. 

a.. Any identifiable environmental/public heal~ harm or 
risk created by the allaqed violation? 

c. Is the quantity of pollutants beinq discharqed into the 
receivinq stream hiqher than it would otherwise be it 
the POTW was ·complyinq with the requirement at issue? 
By how much? · · 

D. Did the POTW benefit economically from the alleqed· 
violation? · · 

E. Are ms benefitinq economically (avoidinq the costs of 
compliance) ·by the POTW's failure to implement this 
proqram requirement? · 

F. Has the violation persisted after the POTW was informed 
of this violation? And then ordered to remedy the 
situation? · 

G. How lonq has this violation persisted over time 6r is it 
mQre like a sinqle, isolated incide~t of noncompliance? 

* 'In qeneral, this evaluation should be performed after ·. 
· . ·a POTW has been listed on the QNClt for Re.portable Noncom

pliance with pretreatment proqram implementation requirements. . . ' 

\ 
' . -. , 
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·In aelectinq·an appi-opriata •nforcement response, the 
Reqion ahould consider the overall severity ot the viola
tions, th• compliance history and commitment of the POTW in . 
question, wheth•r injunctive.relief is needed, whether a 
penalty is appropriate and it so, how larqe a penalty, and 
what kind ot message needs to be sent to other PO'l'Ws (i.e., 
general deterrence). 

·'the Regions should carefully consider using EPA's new 
administrative p•nalty authority in appropriate circiim
stances. The Regions should review the Agency guidance 
documents issued.by the Office of .Water and th• Office of 
Enforcement and Compliance Monitorinq (Auqust 1987) tor 
implementation of th• new administrative penalty' authorities. 
Th• document entitled "Guidance on Choosing Among Clean Water 
Act Administrative,. Civil and Criminal .Enforcement Remedies" .. · 
should be particularly helptul in layinq out the 
considerations involved in choosing between administrative 
and judicial enforcement actions. · · 

As a general rule, the stronqest enforcement case 
against a P0'1'W tor failure to implement its pretreatment 
proqram will generally involve POTW effluent.violations and a 
number of related pretreatment implementation violations. In 
other words, the ·PO'l'W 1s imp~ementation ot its pretreatment 
proqram has been so deficient that :m discharges have not 
been adequately contr~lled and thes• di~charqes have caused a 
P0'1'W to exceed the effluent limits i:i its permit (or other
wise violate its permit). This type of case which calls tor 
both injunctive relief and a substantial civil penalty is 
likely to be appropriate fo~ civil judicial enfor~ement. 

A case in which a P0'1'W is runninq a sloppy or inadeq\late 
pretreatment proqram, with identifiable implementation viola
tions, .but in which there is so far no evidence ot POTW 
effluent limit violations, may be appropriately dealt with by 
issuance of a traditional compliance administrative order or . 
by assesS11ent of an administrative penalty, or by initiation 
ot a civil judicial action. EPA's pursuit of a penalty in 
these •ituations could have qreat value in demonstrating to 
POTWs that they must fully implement their pretreatment . 
proqraJl8 now and not wait until serious effluent violations 
occur. Enforcement ~ctions· initiated aqainst·POTWs tor 
failure to implement in the absence of effluent l.imit .. viola'.'9 
tions (related to inadequate· implementation) should help EPA 
send-.the messaqe that prevention is th• qoal of pretreatment 
proqrams, not· damaqe control atter.'•ftluent limit.violations 
have occurred. · · 

There may ·~· cases in which th• P0'1'W is complyinq with 
its permit and approved proqram, but nevertheless the Reqion 
believes that-the PO'l'W's pretreatment.perform4nca·is inade-

. 
\;_~! ... =::-
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quata. ·.'?hi• aituation iS likely when th• app~ed proqrua 
do•• not specify· al~ th• necessary actions that the POTW ' 
should perform. ·In suc::h a situation, it there are indeed no 
clear violations of th• p•rai_t.or approved pro~am, th• best 
c:ours• of action may be tor th• Re9io" or approved state to 
expeditiously modify th• PO'?W's permit and/or approved 
proqru to esta):)lish specific: l)roqru · laplaentation reqUire-. 
aants to remedy th• situation. 'l · . .· 

. In auamary,_ civil judicial enforcement eases are most 
likely to be appz:opriat• when ·t.he violations are severe, 

.injunctive relief is nec:esa~ry, and/or a penalty should be 
assessed in axe:••• of EPA'• new administrative penalty 

· authority. , 

1.· Penalty·Assessments 

Naturally, in determinintJ an appropriate sa~tlement 
penalty, the CWA Civil Penalty Policy must be followed •. 
Earlier this month, EPA distributed dra~t guidance -
"Penalty c:alc:ulations. tor a PO'?W' s Failure to Implement It• s . 
Pretreatment Proqru" -- that explains the specific consider•. 
ations involved iir lll&lcinq penalty policy calculations for 
failure .to implement violations. In short, EPA should col
lect a penalty that recovers a POTW's full economic benefit 
stemminq from th• pretreatment implementation noncompliance 

·plus an additional qravity amount based on th• type and · 
pattern ot the violations. The POTW's economic benefit may 
accrue from costs avoided by not hirinq·proqram personnel, 
not issuinq IU wastewater discharqe permits, not conductinq 
inspections or wastewater tastinq, failinq to maintain 
records or sul:nlit reports, or failinq to install or operate 
necessary equipment. · 

In applying th• Penalty Po.licy adjustment factor tor 
ability to .pay to th••• cases, it should b• stressed that · 
sine• pretreataent pr09rams are ~•siqned to control · inclus- · . 
trial disc:harqes, the coats of th• proqrams should be paid by 
ItJs through appropriat• user chartJ•• levied i,y a PO'rW •. In · 
assesainq a):)ility to pay, a PO'rW's ability to recover penalty 
aacunt.s tram ita ms is·relevant. A per capita approach 
based aiaply on th• residential service population of a P0'1'W 
is not.appropriate as the basis, for establishinq a settlaent 
penalty_ for a~ failure to implement case. 

21 Recall that EPA is ·izr the-strcnqest position to 
•nforca a pretreatment-requirement if the requirement is 
·expressly stated in. the permit, in the appr.oved proqram 
incorporated =~ i•ference into the permit, or in the 
raqulaticns it th• perait requires the.POTW to comply ~ith 
the requlations. · 
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c, Jqininq Indµst1ial Us~rs Cttlsl and ·states 

If an IO has caus~d interference or pas~ through at the 
POTW, or has violated local limits, categorical- .standards or 
other· pretreatment requirements, EPA may include su~ an ro 
.in a civil enforcement action. - 'l'he .importance of joining an . 
It1 in an enforcement action is increased-if an IU is a 
primary cause of a POTW's effluent limit violations or_ if the 

· IU needs to install pretreatmen~ equipment at. its facility, 
especially it a POTW is unwillinq or un&Dle·to force an IU to 
install the necessary equipment. In qeneral, if an IU has 
obtained an economic benefit from its noncompliance.with 
pretreatment standards and requirements and· its noncompliance · 
is contributinq to a POTW's problems, then in order to obtain 
a c.omplete remedy and an appropriate penalty consistent With 
the Aqency•s Penalty Policy, EPA may very well want to 
include such an ·ItJ in any judicial action brought.against a 
POTW tor tailure to implement. Similarly, if a·Reqion 
contemplates an enforcement action against an.IP for 
pretreatment violations, which violations have caused 

·problems at th• POTW and tta- POTW.has failed to adequately 
respond to th• ItJ's violations, claims aqainst the It1 and the 
POTW should generally be joined in a sinqle civil action. 

Pursuant to 1309(e)- of the Act, whenever EPA brinqs a· 
judicial enforcement action aqainst a POTW, the state in 
which a PO'l'W is located must be joined as a party.· If state 
law prevents a POTW from raisinq revenues needed to comply 
with any judgment entered aqainst it, the Act makes a state 
liable for payment of such expenses. s~ates may be joined in 
judicial enforcement actions aqainst POTWs for failure to 
implement as either defendants or plaintiffs, as appropriate •. 
Further details on hov·to join states under· t309(e) is found 
in. EPA's February 4, 1987, "Interim Guidance 
on Joininq States as Plaintiffs.• 

• 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. O.C. zo.to 
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Guidance on Penalty Calculations for POTW Failure to 
Implement an Approved etreatment Program 

James R •. Elde or 
Office of w er ·Enforcement and P~?Ji ts (EN-335) 

John tyon, Acting Associate~~~'rf-': · 
Enforcement Counsel for w t r (tE-l34W) 

Office of Enforcement and c plianee Moni.toring 

Regional Water Management Division Directors . 
Regional Counsels 

The attached Guidance is provided to assist you and your ... 
staff in applying the Clean Water Aet (CWA) Civil Penalty Policy 
in eases where a·POTW has failed to adequately implement its· 
approved pretreatment program. The Guidance is based on the 
existinq CWA 'Penalty Policy, as well as the August 28, 1987 
amendment to the Civil Penalty Policy· and the Guidance for 
Reportinq and Evaluating POTW. Noncompliance with Pretreatment 
Implementation Requirements.· As a result, both administrative 
and judicial ci.vil penalties for settlement should be calculated . 

"using this Guidance. 

A draft version of this Guidance wa• provided to tbe Regions 
for comment on August l, 1988. We.wish to thank you fo: your 
timely and helpful comments and your overall support for this 
Guidance. The most significant.comments on the previous draft 
were received on the •Ability to Pay• discussion whieb·encouraged 
the recovery of penalties from industrial users. Based on 
comments received, that discussion has been revised, and the 

:Guidance ia now flexible as to the method which a municipality· 
should. use to pay penalties. 



·-a-
. several Reqions requested addi t_ional · quidanc:e on estimatin9 

tbe ecoaoaic· beaefit o( failure· to implement, espec:ially for 
failure to eaforce pretreatment standards. We bave added Table 2 ·_ 
to the Guidance vbicb provides resource estimates for enforc:ement 
responses to instances of noncompl.iance. . The basic. assumptions 
are.draVll fro• earlier guidance and from resource estimates used 
by th• A9ency. At this time, we.do not have additional data oa 
pro9ru implementation costs to update Table l.; We do plan to 
develop such data durinCJ tbe comiEJCJ year •• 

The major components of this Guidanc·e vill be incorporated 
into the Civil Penalty Policy later this fiscal year. However, 
this Guidance is effective immediately as a more detailed 
explanation of bov to calculate penalties.in pretreatment 
.implementation cases. · · 

If you have any further questions on the use of this . 
Guidanc:e, please feel. free to contac:t one of us (Jim Elder at 
475-8488 or Jobn tyon at 475-8181) or your staff may contact !d 
aender·at 475-8331. · · · · · 

Attac:hment 

. . 
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I. IHTRODGCTI08 

The Clean Water Act Civil Penalty Policy (!'eb. ll, 1986) 
establishes a systematic: approac~ for obtaining·appropriate 
settlement penalties ·for violations of the Act. The Policy and 
Methodology were amended August 28, 1987 to include .a methodology 
.for the calculation of administrative penal ties. One of· the · . 
changes in the amendment was the addition of a gravity factor to 
address the significance of non-effluent violations. This 
·Guidance applies the Civil Penalty Policy' with amendment to 

· implementation cases.• 

In September 1987, OWEP issued •auidance for Repo~ting. and 
Evaluating POTW Honcomplianc:e with Pretreatment Implementation. 
Requirements• (RNC Guidance)._ That document provides a · 
de·finition of reportable noncompliance CRNC) t~at is used to 
evaluate POTW implementation .violations of approved pretreatment 
programs. The defi~ition consists of eight criteria for 

.determining when violations of an approved pretreatment program, 
of related NPDES.permi-t re<Juirements, or of regulatory 
requirements for implementation. are of saffi·c:ient magnitude and 
degree to require that a POTW be reported on tbe QNCR for failure 
to implement an approved pret~eatment program. The criteria are 
as.follows: 

1. POTW failure to issue control mechanisms to · 
·significant Industrial Use.rs in a timely fashion. 

2. POTW failure to inspect Significant Industrial Users. 

3. POTW failure to establish and .enforce industrial user 
self-monitoring where required by the approved program. 

4. POTW failure to implement and enforce pretreatment 
standards (including local limits). 

' . 

s. fOTW failure to undertake effective enforcement ·against 
tb• industrial user for instances of inter.ference and 
pa••/tbrough. 

·*This Guidance, should be applied to !=•l~late settlement 
penalti~s for both administrative and judicial eases against 
PO~s that fail to implement approved pretreatment prog~ams. 



-2-

·•. 6. POTW failure to· submit pretreatment reports~ 

7. POTlf failure .to complete pretreatment compl ianee 
.cbed\11• milestones on a timely basi-s~· · ·, ,_ .... 

a. POTW -failure to comply with other pretreatment program 
requirements.wbich·are of substantial concern. 

The purpose Qf this Guidance is to .provide Reqions with a 
methodology to apply the CWA Penal,ty Policy, as amended, to 
calculate administrative and civil judicial penalties for fa.ilure 
to"implement cases, us1ng the criteria outlined in ·the RllC 
Guidance. - · 

·As in th• CWA Penalty Pol icy, · th'ia calculated penalty should 
· represent. a ·reasonable and defensibl·e penalty vhicb th• Agen~ 
believes it can and should obtain in settlement. ' In general, the 
settlement penalty should recover a) ·full economic benefit 
(avoided costs--salaries,· financing, operating costs, and capital 
expenditures), and b) some gravity related to th• type and 
pattern of, the violation(sJ, even after_ adjustments. · · 

Note: This guidance discusses the additional consideration• 
that iiiO'iild be used in th• penalty calculation for faila:e-to 
implement. Penalty amounts for effluent violations abould bi . 

·included and calc::ut·ated according to the existing CWA Penalty Policy 
and Methodology. However, Section III of this do~ment, •1zample o~ 
Penalty Calculation•, does include penal ties for botb ef·fluent and 
pretreatment ·implementi'Ci'On violations~ · . . 
II~ PDALTT C:U.CULATio8 MBTHODOLOGT - Pretreatllen·t Implementation 

The basic methodoloqy of the CWA Civil Penalty Policy should' 
be used· to calculate settlement penal ties in POTW pretreatment 
Implementation cases. Th• three components.of a settlement penalty 
(Economic Benefit, Gravity, and adjustments) are discussed below. 

A) lcoaomic.Beaefi~ 

The·followin9 atepa sWmllarize th• process to calculate economic 
benefit for pr•~••tment program activities: 

o Obtain estimates of the costs to the PO'l'W to implement its 
pretreatment program from the approved program sublllission. 

o Update that information based on more current data from a 
pretreatment compliance .inspection, a pretreafmeat audit, ·an 
annual repot~. or a 318 lett~r, if av4ilable. · 

o The eeo~omic benefit component of the c;ivil ~enalty policy 
should be calculated u~ing the EPA computer progra~ •s£N•. 
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o Por purposes of the "~EN" c::alc:ulation,_the value of 
delayed implementation includes delayed capital 
investment, delayed cost in developing or updati.nq ·local 
li•i ta, and annual. pretr:ea tmegt _ pr;oq;am opera ting and 
maiatenanc:e (O,M) costs that were avoided. · use separate BEN 
runs if changes in operating costs have occurred. · 

1) Bstimatiag AYoided or De~ayed Costa for I11Pleaeatation 

Tb_e approved pretreatment program will probably include a budget 
for program implementat·ion. There may- also be discussion of 
implementation activities and costs in the approved program elements 
covering the compliance monitoring and administrative procedures. 
Such data in the approved program submission provides a basis for 
developing the economic benefit derived by a POTW by not implementing 
its approved program. tn particular, where a POTW bas. not complied 
with that budget, economic benefit may be r-epresented in part by the 
amount of the budget the POTW bas. failed to· expend.. The Reglon should 
use data developed through audit~, inspections_, . annual reports or 318 
letters to develop these cost estimates. 

In many eases,· the. POTW vill have complied vi th the resource 
commitments in the approved program but still fail to adequately . 
implement the required program. This may be the result of 
unrealistic estimates initially, the failure to update·resouree needs, 
changes in pretreatment program requirements or a failure to carry out 
required activities with existing resources. In such cases, economic: 
benefit may be developed by estimating the specific costs that were 
avoided for required implementation ac~iv.ities. 

Where specific costs estimates for non-implementation are not · 
available, the costs avoided by the POTW for failure ta implement can 
be expressed as a percent of the total implementation cost or as an 
estimated cost for each required activity that was not implemented. 
Pretreatment implementation costs for POTWs vere evaluated as part of 
an earlier study (JRB Associates, 1982 "Funding Manual for Local 
Pretreatment Programs• EPA Contract Ho. 68-11-5152). This assumes· 
that the POTw budget includes.all costs associated with 
implementation. · ~•ed on a review of seve.ral programs. a tab.le (Table 
l> vaa .dev•loped for ••11, medi"wn, and large programs to show the 
percent. ofl tptal- eo•t• which each implementa.tion activity represented. 
The small11G!tf pretreatment programs were all under S MGD flow and 
covered t .. -9t f..,.r significant industrial users CSIO) with a total 
implemanta"°D ·coat ranging from Slf ,111-$51,111.11. annually. The 
medium siz.S POTW pretreatme~t programs had total flows from 5~15 MGD 
and up to 51 SIDS with an annual cost ·from $25,111-$288,888.18. The 

. large POTW programs had flows over 15 MGD vith 21 or more SIOs with 
annual implementation costs ranging from $111,111 to more than 
$351,119.11. 

\ ,..,. . ~ ··-. ,_. 
\ . . . ' . -"'. 
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Table 1. lfypi~al Proqram Coats for Implementation Activities 
by Program Size (as ' of Tot:al._C.o•.tL. · 

Ac~ivi~ S..11 Media r.ars• 
Sampl.ing and Industrial i2' 19• 

1·. 
l·. 18, 

·Review (*Criteria.a, C,) 

2. r.a~oratory Analysis 34, 34·, 39, 
(*Cr i tar ia B, c, D) 

J. Technical Assistance · 1.7t 2fit 2ft 
(*Criteria A, c.· and E) 

~' 

.4. tegal Assistance llt . lit' 13, 
(*Cr i t·er ia A, Q, E) 

s. Program Administration 14 11 11 
(*all Criteria) 

u11' Iii' llli 

Tbis Table can be used to assist in.developin9 costs for a 
specif ie program activity where· costs are unavail~ble or determin~~ 
be inadequate •. ror example, if a medium-sized POTW had costs for • . 
implementation of $111,111, but this POTW had ·failed to perform an) 
compliance inspections of its IUs, the pereentaqe from Table 1, 
activity 1 for a medium-sized program could be applied to total costs. 
The inspection costs in this case could be estimated to be $19,ffl.ff. 
The costs of •avoided implementation• may differ from year to year 
depending on whether the activities are one-time or periodtc·csuch as 
permit issuance or updating local limits) or continuing tasks (such as 
inspections). The costs of issuing permits may be 21t of an annual 
implementation budget of $121,111 or $24,111 for a particular year. 
If this. PQTW failed to issue four of the eight required permits, 
$12,111.91 in expenses would be avoided for that year. 

Another approach to development ot avoided costs is to estimate 
. the labor aad overhead costs for particular activities •. 'l'bis approacn 
may also be a•ed in combination vith Table 1, where the budget does 
not cover coats tor specific: implementation requirements (e.9., IO 
.permitting or enforcement).· For example, if each permit requi.red one· 
month of a9ineerin9 labor and analysi• at $36,111.-11/year, each 
permit woald cost $3,119.fl. Th• tot•l avoided cost of four permits 
would also be $12,.fll.81. The cost ·at :>ermit re-issuance could be 
lower than the -initial issuance cost. · This value would be entered 
und.e_r t·he variable for annual opera ting and maintenance expenses for 

•.Criteria. from .RNC Cuidanc:e that are likely to be associated ·wi~h ..L.. 
listed activity;. 
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~.particular year. If· the p•rmits·were issued late, as opposed to 
·not issued at all, avoided costs (economic.benefit) could be 
calculated for the period of delay. - · 

If a PO'!'lf has failed to-enforce·aqainat IOs ot,delayed enforce
ment aga~nst ?Os, th~ POTW has received ec~nomic:,benefit by· avoiding 

. or delaying that action. ·Even when specif 1c program costs for . · 
enforcement can be identified, it may be difficult to quantify the 
avoided or delayed costs. Where necessary, one approach to · 
calcul•tin9 the avoided costs by ~he POTW for inadequate enforcement 
is to assume tbat each IO· violation would requh:e. a POTW enforcement 
response (see discussion in Pretreatment Compliance Monitoring and 
Enforcement Guidance (PCME), Septembe~. 1986). The expected response 
against the IQ.would escalate with the duratidn and magnitude of the 
violation, either ·based on the POTW's own enforcement procedures or 
the Enforcement Response Gu~de in the PCMB. As a guide for the cost 

. -to the POTW of each type of enforcement response and the delay that 
may have occurred,· you PIAY wish to use the table below. It is based 
on EPA's-pricin9 factors a.nd the enforcement response timeframes 
discussed ~n the RHC guidance. 

Table .2. lesoarce-~ost and lespoa.e Tille.for POTlf IDforcemeat Ac1:ioaa 

Ini.tial Response to- Violations POTlf Ti- to Respond• Cost: of kt:ioa 
la wortdat• 

Telephone calls 
Warning Letters 
Meeting 
Demand Inspections 

-. 

Pollov-ap for Coatiaaed Roaeomeliaace 

on-site evaluation 
Meeting 
rormal Enforcement 

Administrative· 
Judicial 

Penalty aaaeaament and 
Collection · 

5 days 
11.days 
31 days 
39 days 

15 days 
31 days 

61 days 
61 days 

69 days 

1.8s-1.2 
1.2 
9.5 
1.s-2 •. 1 

1.5~2.I 
9.S 

11-59 
31-191 

2-51 

*Response time reflects EPA's expeC'tation·as to the amount of time in 
which the POTW. should take enforcement action after '·notification of an 

·.·Io violation~·.·. ror example, the POTW initial response to notification 
noncompliance should occ:ur within S days when it is a telephone call 

. and within 31 .. days when it is a Demand Inspection. 

•C\·1_ 
\ I : . 
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Tb• tim• required to complete a .. specific: enforcement response 
·should be evaluated based on th• enforc:ement procedures developed by 
the POTW and the size and complexity of the ta. SIOs with 

·significant noncompliance would be expected to require morePOTW 
effort to reaolve the noncompliance. Th• level of response should be 
escalated in relation to the magnitude and duration of noncompliance. 
1'he avoided enforcement costs would increase based on the number of 
ros that were in noncomplia:::e and not addressed ·by POTW enforc:ement. 
Th• actual cost can be esti. :.ted from salaries. EPA asswnes each vork 
year consists· of 221 workdays after leave and holidays are subtracted. 
Typic:al EPA annual salar ie• and benefits .(assuming lSt of salary)· are 
as follows: inspectors $32,111, permit engineers $41,111, staff 
attorneys and chemi.sts $37,111. However, it would be appropriate to 
use .the salary scale of the affected POTW~ if a~ailable. 

The next three sections discuss the calculation of economic 
·benefit, gravity, and adjustment to the penalty for pretr4atment 
implementation violations. In some cases you may have effluent 
violations as well as implementation problems and additional ~nalty. 
calculations will be required for these violations. 

2) D•ia9 BD 

The BEN User's Manual provides basic instructions for entering 
variables and discusses tbe"effect of changes in economic data·aad 
compliance dates.on the estimate of"economic benefit. The Manual 
describes the variables that are typically associated with . 
c:onstruc:tion and operation of wastewater treatment systems; however, 
there are a few special considerations for developin9.pretreatment 
implemen.tation. c:osts; If effluent violations are involved, a separatE 
BEN run should be made to :alc:ulate the economic: benefit of inadequatE 
treatment, avoided operations and. maintenance c:o·sts for the treatment 
system, or any other cause not related to implementation of a 
pretreatment program. · The BEN estimates should be combined to develo1 
the settlement penalty. 

The capital investment for pretr•atment is usually related to 
sampling and safety equipment, vebicles for inspections, and perhaps 
laboratory facilities. These typically have a shorter useful life (3 
to 7 years)• thaa that whic:b is assumed for pollution control 
equipment (15 year a ls the standa~d BEN· value for tanka9e and pumps) • 
The useful"·.?lfe is aa optional input variable. 

. . 
.•United States Taz Guide No. 17 cateqo~izes real p~operty,. 

vehicles, and equipment according to.its usef~l life for · 
purposes of depreciation. 
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' Annual ope~atin9 and m~intenanee costs.related to pret:eatment 
implementation include the c:osts :o the POTW of: ·(a) ·ru permittinq; 
(b) POTW monitoring, i~spections, and analysis of IO c:omplianc:e; (c:) 
legal and technical assistanc:e,(d) cost of taki~g enforc:ement ac:tions, 
(e) updating local limits;·and Cf) program administration. The c:osts 
identified f.~r operation·_and maintenance should inc

1
lude all salaries, 

supplies, maintenance, and support necessary .. to the operation of the 
pretreatment program. Host of th• avoided c:osts of ·implementation 
will be the O'H expenses (see previous di.sc::ussion). Since· annual 
operating and maintenanc:e.c::osts, and the level of implementation may 
vary eac:h .Year, separate BEN runs may be needed .to determine these 
c:osts, depen~ing on the specific: .period of nonc:omplianc:e.• 

The Ben variable •one time,.non-deprec:iable expenditures• is not 
likely to be.appropriate for inclusion in the BEN penalty calculation 
for POTW implementati.on cases. All expenditures for pretreatment 
implementa.tion are likely to be recurrinct- at some frequency, so they 
are not truly one-time as., for example, the purchase of land. Even 

.. the development of .local limits and the. survey of industrial users are 
likel~ to require periodic: updating. Host •set-up costs• were 
incurred as part of program development. In addition, a POTW does not 
pay income tax, so deprec:ia ti on does no·t af fec:t the· POTW' s ec:.onomic: 
benefit. 

Economic: benefit should be ealc:ulated from the initial date ·of 
noncompliance up to the time where the POTW was or is realistically 
expected to be in compliance. 

B) Gravity Component 
. 

The qr a vi ty .c:omponen.t of the existing Penalty Policy quantifies 
the penalty based primarily on the c:harac:te!istic:s and consequences 
of effluent yiolations, althou9h the amendment to the Penalty Policy 
adds a Factor E for non-effluent violations. The gravity of 
pretreatment implementation· violations is evaluated primarily on the 
de9ree and pattern of. failure to implemen·t a requirttd activity and 
the potential and actual impact of non-implementation_. Thus, some 
modification or amplification of the gravity factors in the· CWA Civil 
Penalty Pol ic:y is needed to r.eflect the characteristics of 
imple~entation violations. 

• BEM will adjust cost estimates to current year dollars • 
.... POTWs are considered •not for profit• entities. 

l
. ~· .. ·'

/ _,,.,. ; 
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taraaant to tb• amended c.WA Civil Penalty ·Policy~ five factors 
·CA-I) ar• a8ed to evaluate gravity. . This Guidance presents the 
relationsbip of each factar to pretreatment implementation. The 
methodology for calculation of the gravity component ,is the same ·as in 
.the CWA Penalty Pol icy - that is each factor is calculated on. a 
monthly basia vith each violation presumed to:::c:ontinue until · 
corrected. Th• gravity amount equals the awn of factors A through E 
plus 1, multiplied by $1,111.11 far each month of violation. · 

Note: Where effluent violations also exist, they ~hould be 
considered in th• appropriate monthly gravity component. Effl,a·:-; 
violations are considered specifically under factor A, and they ~~Y 
also increase the levels for factors a, c~ and D. All non-effl~•nt 
.violatio~a vould be evaluated under factor E. The pena,lty for 
effluent violation• ,should be added to penalties for pr.etreatment 
i.mplementation violations. · · 

The ~~is for evaluation· of performance on implementation is 
identified in the IHC Guidance. Tbe RNC criteria identify tbe : .... :sis 
for evaluating implementation activities to determine the nwabe~ of 
and most significant· implementat.ion violations.- Of course, vh•r• 
actual appraved program requirements va~y from th• IMC criteria, th• 
program requirements should be the basis for evaluating performan~e. 

Th• •Guidance on Bringing Enforcement Action Against POTWs for i' 
Failure to Implement Pretreatment Programs•, August 4, 1988, discus 
guidelines tor evaluating tJie severity of pret~ea tment implementation 
viola~ions (see Table l and discussion in tbat guidance). · . . . . .. . 

Tbe gravity factors as they ar:e to be applied for pretreatment 
implementation cases are listed bel~v: · 

Gravity Pacto~.A. SiCJ!!ificance of the lfflaent Violation 

This factor should be applied without change from current CWA 
Penalty Policy methodology to efflue.nt violations wbere they occur. 
Th'is factor: is not applicable to failure to implement: violations. 

Gravity Pactor a. l!f!ct of the Violation 

Pail•• to implement may r:.esult in POTW permit effluent .limit: 
violatloa4- interference with th• treatment works, ,pass through of 
pollutaat .. -rto• inadequately requlated ros, and/or: sludge 
contam1natiin vbicb may cause. or cont:r ibute to harm ~o the environment 
or. in extr-• cases, a ·human health problem. · Both ·effluent violatioas 
and ·all RHC crit.ttr.ia ·that ar:e met by the POTW ·should be evaluated in 
selecting the value. Th• violation that ·gives the ·highest factor: 
valu·e should be used for each ·month. The value chosen should increase 
where the potential im;tact or: .. evidenc:e of an actual impact effects 
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-more than one of the listed categories. Also, where a POTW is 
Fecferally funded' and is potentially damaqe~a higher value should be 
assigned: 

(i} Impact _on Human Health; or ttan9e: 11-Stat Max 

.(ii) Impact OD Aquatic: Environment; or .Ran9e,: 1-11 
.. 

Imp~c:t ot Inad~uately (iii) Potential Range: 1-11 
Controlled IO Discharges on ·poTw 

Gravity Pactor c. llullber of Violations Range: 1-s 

Each RNC criter·ion that is met is counted as a violation for the 
month •. The more criteria that are met the higher the value chosen 
.should be. In addition,. this •number of violations• factor may be 
weighted more heavily to account for serious violations other than the 
most sigaif icant violation which was accounted for in factor •A• or 

· •1:•. Effluent violations should also be included under this factor as 
part of normal Penalty Policy calculations. 

Gravity Pactor o. Daratioa of 8oac:011pllaace Ran9e: 1-s . 

This factor allows consideration of C:ontinuin9 long-term 
viola.tions of a permit (including effluent 1 imi ts, schedules, and 
reporting requiremen.ts) and should include evaluation of all RHC 

. criteria. The value should be increased if. the same criterion is met 
for 3 or more months. When the violation is corrected for that 
cr'iterion, a value of I is appropriate for the monthly gravity 
c:ompone~~ in the months followin9·the correction. · 

Gravity Pac:tor 1. Sl9alficanc:e of llOn-effluent Violations 

The significance of a violation of an. implementation 
requirement is .evaluated based on the percent of a requirement. that 
the POTW has failed to implement. All of the criteria identified in 
the RNC Guidance should be evaluated to identify the required activity 
f~r that month in wbich performance has been most inadequate. That 
activity will be deemed th• most si9nificant pretreatment · 
implementation violation, and gravity factor E should be determined 
for tbat violation. Higher values within the range could be .~sed for 
violatioa• by large POTW proqrams and for proqrams with· high rates of 
IO nonc:o•pl.Jaace. Higher valges may be appropriate in such eases 
because tile. failure to implement may result in a higher discha~ge of 
toxic compoaad• to the environment. Factor E ean also be used to 
add~ess other permit violations s~ch as reporting or schedule 
milestone violations. 

.. 
1~ . , 



' of a Requir .. ent that 
The PO'l'W Pail•d to· 
Implement 

11-111, 

. 41-79 

21-41 

1-19 

C) Adjustment• 
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Value Range 

3-11 . 

~-7 . 

1-4 

1-3 

' a.calcitranc:e (to in=ease penalty) 1an9e: 1-1s1t of· tbe 
PE•l lllinary p.nal ty · 
amount 

tn addition to the discussion in the CWA Penalty Policy, 
recalcitrance includes consideration of whether the POTW continued in 
noncompliance after noti'fication ·of the violat'ions. The existence of 
audits or PCis and foliow up letters identifying these violation• to 
which the POTW bas failed to respond, generally indicate that 
recalcitrance sboufd be increased.· If the. POTW has failed to compk 
vi th an administratively-imposed compliance schedule, the · · . 

·recalcitrance adjustment should be increased. ·Recalcitrance is 
indicated because the POTW was reminded of th• requirements and 
notified of its violation, and yet failed· to remedy tb~. situation. . ' 

2) Ability to Pay (to decrease penalty) .• 

The ability to pay adjustment becomes an issue when the 
municipality is incapable of raising suffi~ient funds to pay the 
proposed penalty. Ability of th• municipality (or sewerage authority 
to pay should rarely be a factor in pretreatment implementation eases 
since few involve large capitalization projects. Tbu.S, the economic: 
impact on the ~ommµnity from a penalty will be relatively small 
compared to the·capital and O•M costs associated witb the wastewater 
treatment system. 

Funda. to pay a penalty can come from a variety of sources withir 
the municipality ~ncluding:unrestricted reserves, ·contingency funds, 
and any aaaaal bud9et surpluses. 'l'he·munic:ipality·could.also make a 
.one time asses.smeat t~ the viola.ting . IOs or to· all ··users of the· . 
system.to cover ~h• penalty amount. Where there is ·insufficient cast 
on band to pay the entire penalty immediately, a payment plaa can be 
developed wh~c:h·raises.the needed funds over a specific: time period 
ce.9., 6 .;.. 12 m~nths) •. This spreads the impact of the penalty over 1 

· lon9er per.iod. Where· a POTW chooses to assess all users· to cover t~ 
penalty, .the impact is likely to be small. Even a small muniC'ip~ 
with 3,5S9 connections (service populaiiori· about lf,111) ~ith an 



-ll-

existing sever charge of '$11/month ·could raise rates by 19' ($1) for 
12 months and generate .su,fficient cash to pay ·a penalty of almost 
~51,111, wbicb equates to· about $.35/capita/month. 

In detenaining wheth.er -abili~ to pay will become an issue, -the. 
standard Pinancial Capability Guidebook procedures can be used. While 
a specific municipality's debt situation could become an issue, the 
procedures primarily look at the increase in user fees which would be 
needed to generate the penalty amount compared to the median household 
income (HHI) .of the community. Where the total wastewater treatment 
burden divided by the HHI is less than the standard indicators 
(between 1.11 - 1.75' of the HHiis considered an affordable sewer 
rate), ability to pay i~ not usually eon~idered to be a problem. 

3. Lltigatioa Coaaideratioa• (to decrease peaalty) 

The legal basis and clarity of the implementation requirements· 
of an approved program and an NPDES permit are important factors 
in assessing the ~trength of the case. Where requirements are 
ambiguous, the likelihood of ·proving a violation is reduced, and this 
may be a basis for adjusting the penalty amount.• ~therwise, 
assessment of this factor will depe~d largely upon the facts of the 
individual.ease. 

/ 

III. BXAMPLB or PBllALTT CALCOLATIOR 

The RNC: Guidance (See pages 12 and 13) includes two examp.les of 
POTWs that failed to implement their approved pretreatment programs. 
The.•Hometown• example will be. used as a basis for computing a penalty 
to illustrate this Guidance. ·As noted previously, this example does 
include a. penalty, calculation. for effluent ·;iolations.· -

A) Re•iaed Scenario: 

Hometown• s pretreatment program was approved in June 1985. · The 
annual implementation costs identified in the approved program were 
$191,999.99, plus the cost for issuing each SID permit. 'l'be NPDES 
·permit required an annual report fifteen days after the end of the 
year, beginning January 15, 1986. The approved proqram required· that 
all 15 permits be isaued by June 31, 1986. An August, 1986, audit of 
the prograa revealed that the PO'l'W had.failed to issue ten required 
permits aa.a bad not inspected its tos as of that date. In addition, 
the PO'l'W failed to submit its 1986 annual report on time. The State 
issued an administrative order on March 31, 1987 that required sub
mission of an annual report by April 31, 1987 and permit issuance by 
June 38, 1987 and sampling inspections of all SIOs by August 31, 1987 • 

. ·The annual report· ·was submi ~ted September l&, 1987 
.. 

•See OECM/OWEP 1 Guidanee on Bringinq·Enforc:ement Actions Against 
POTWs for Failure to Implement Pretreatment Programs~. August 4, 
1988, for further discussion on assessing the strenqth of. a c:a~e. 

\

I" ·.:..; . -···. '. 
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bat •• of Janu•:y 31, •1988 only .eight p•rmi.ts were issued and half • .: 
the IOs were not inspected. This f.acility was on the Exceptions t.ist 
for failure to implellien~ its approved pretreatment: program and· for 
effluent violations. Thus, :Judicial. action is appropriate. rull 
compliance was expected by April, 1988. Instances .. of noncompl lance 
ar:e tabulated below for· both effluent violations and pretreatment. 
implementation violations. · 

1. Bfiluent Violations 

·Montbly.Average Bffl.aeat Limit Violations 
. . . 

., Permlt Limit•: TSS Jlmg/1; 
Cyanide -I.fl.mg/~; 

BOD 
Copper 

llmg/l; 
1.211 mg/l 

Date -
July, 1986 

August, 1986 

November, 1986 

March, 1987 

April, 1987 

.June, 1987 . 

. ' 
August, 1987 

October., 198~ 

Oec:~mber, 1987 

, . 
' -~ ' . . <-I T _,.. 

! . ; ·'"' 1 

.Valae "(all mg/l) 

TSS 45 
Cyanide I .115. 
Copper: · I. 25 

TSS 37 
Cyanide.f.112 
Copper: .. 1.3 

TSS 41 
Cya.nide I. f 18 
Copper .f .28 
BOD 47 

TSS 38 
Cyanide g.116 
·copper 1.3 
BOD 43 

TSS. 41 
Cyanide 1.121 
Copper 1.4 

I 

TSS · 44 
Cyanide 1.g14 
Copper 1.3 

·TSS 41 
Cyanide I.fl 
~opper '·' . 

TSS 37 
Cyanide f .116 
Copper " • 3 

rs:. 39 



Description of Violation 
violations 

Failed to Issue permits 
CRHC.criterion A) 

railed to Inspect IUs 
(RNC·criterion I) 

--13-

Failed to Submit Annual·Report 
CRNC crite1don !') 

Initial Date· . 
of Noneomplianee• 

6/31/86 

8/31/86 

1/15/87 

Compliance 
Date 

6St Issued 
(1/31/8~) . 

Sit Inspec:ted 
Cl/31/88). 

(9/39/87)· 

* Under the same c:irc:umstanc:es, this c:ould be the date of program 
.approval. 

The minimum civil penalty for settlement c:an be determined as .follows: 

3. Bst:imates of Anided Costa for Imp.1-atatioa Violatioaa 

The effluent violations are indicative of interference and pass
through caused by IO inputs of c:yanide and metals that should be· 
controlled by implementing pretr·eatment. The POTW has operated and 
maintained secondary treatment. Thus, the ec:onomic benefit is only 
c:alc:ulated for pretreatment implementation violations.· since the 
approved program provided no information on the cost of issuing IO 
permits, an estimated cost has .. to be developed. The implementation 
costs are considered operation and maintenan~e costs (limited to 
certain time periods) for the .BEN calculation of economic benefit. 
The BEN inputs and rationale are presented below for each violation. 

1) Issue permits @ $3,111.11/permit. 

1/86 -·9/87, 11 unissued permits 
11/87 - 1/88, 7 unissued_permits 

avoided c:ost-SJS,Sll.Sf · 
avoided cost-s21,111.s1 

EPA use• a pricing factor of 41 days for issuinq major, .non
municipal, tec:bnology-based HPDES permits. SIO permits should. be 
issued more quickly because there is less public notice. . While the· 

·IO c:ontrol mc:hanims are likely to require similar types of 
evaluation aad technical review.as the comparable industries with 
·NPDES pemi t•, they are also 1 ikely to be smaller in size. Site and 
sampling data should •lready be availab~e to the POTW, and· there is no 
need for·State certific:ation as there is for EPA issued permits. 
Balancing the above facts with the limi.ted POTW experience in issuing 
permits, thirty days was selected as an average .. time to issue a permit 
at ·a cost .of $111. SI per day. 
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2) inspection costs 

7181 - 12/86,, no inspections· avoided cost-s19,lll.11/yr 
·1111 - 9/87; ''' uninspec:ted avoided eost-811,111.11/yr' 
11/87 - 1/88, SI_, uninsp,cted avoided cost-S 9, 511.11/yr 

From Table 1, use the sampling and indu_str ial review 
percentage (19t for a medium-size program) , multiplied by the total 
annual prog_ram implementatio.n costs ($111,111). Therefor·e, . 
inspections are estimat~ to cost· $19,811.11/year. The POTW began 
conducting inspections after the audi.t--41t of tbe SIOs were 
inspected by January, 1987, and Sit were inspected by October, 1987. 

. ' . 
. 3) Annual repor·t - $5,111.11 · 

. . 
Annual report costs are presumed to be part of program 

administration •. This portion· was estimated to be St of the total 
program costs . (See Table 1) • 

a. Bc:oD011ic: Beaeflt Ccmpoaeat 

BEN Inputs for eacb variable eacb are shown below: 

· 1. Case Hame•Hometovn 
2. Initial Capital Investment• .I 
3. One-time non-depreciable expenditur~s· I 

Pour separate BEN runs were made for avoided costs from 
permitting, inspection, and reporting violations. .. The avoidt!d 
cost changed as permits were issued and ins·pections were cpmpleted. 
The time periods correspond to information obtained from the· POTW 
in the·senario. 

4. Annual O•M costs 
(al_l 1985 .dollars) 

a) permits 
($3,111 each) 

b) inspee~ion• 
Ct inspected) . 

. c:) annual repo~t . 

l 

31881 
(18 unissued) 

S. Initial Date Noncompliance 7/86. 

BIB Ran 

2 3 4 

31111 38111 . 21811 
(11) . (11) (7) 

19111 . llllf 9Sff ,,,,. ,.,,, (Sft) 

5111 

8/., l/87" lf/87 
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6. Compliance Date 

7. Penalty paid 

7/86 

4/88 

. 12/86 

4/88 

'9/87 

4/88 

4/88 

4/88 

(Remainin9 variables.use standard values) 

Results from IBM 

Run-- l 
Run 2 
Run 3 
Run 4 

3,151 
21-, 118 
36,659 
·1s, a13 

Total . $7S,63f 
Economic Benefit 

D. Gravity Component 

In developin9 the 9ravity amount, both effluent and 
pretreatment implementation violations sboald be included. A 
table showing the 9iavity calculation· is provided below, along · 

-with a qeneral description of th• rationale for selection of 
values. · 

The values chosen for June-August.1986 reflect both the Joly 
and August effluent violations and the ten ~nissued permits whieh 
were to have been issued· by J'une 31 •. Tb• failure to issue permits 
was identified i~ the August audit and treated as the most siqni
fic:ant violation and given a •3• under Factor E beginnin9 in the 
month of July. (This factor could have been higher if the SIOs. were 
major sources· of toxics). September, 1986 represented the third month 
that the pretreatment implementation violation had continued, so . 
Factor C was assessed. at •1•. Both effluent and implementation viola
tions were counted under Factor o. The value assessed for Factor a, 
was related ta the presumed IO impacts on·NPDES permit violations. 
There vas no ••ideac:e of any impact to the aquatic: environment or 
human bealtb from tb• effluent violations. For January, 1987, 
Factors ~ D were increased to reflect the continuing 

. effluent alld baelementation violations and the additional vi,olations 
of the AO •bedule. Factors were reduced in September, i987 to reflec 
submission of the annual report, the 1ssuance ot some permits and the 

· progress with ·inspecti·ons. · . . . . . . . 

! .. ' 
\ ... - ~· 

' 
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!'actors 

Month/Tear· A 8 c D s +l Total - - - - - -
June, 1986 I I 

- I I 8 1 1S81 

July 3 l I 8 3 l 8889 

August 2 l 1 l 3 1 9119 

Sept I I l l 3 1 6911 

Oct. 3· I 1 l 3 1 9991 

Nov. 4 1 1 l. 3 1 ·11199 

· Dee., 1986 I . I l 1 3 1 6119 

·Jan., 1987 I I I 2 2 3 1 8111 

Feb. I I 2 ,.2 3 l 8111 

Mar. . ' 4 l 2 2· 3 l 13919 

Apr. s 2 2 2 3 1 15881 

May I " 2 "' 3 l 8811 .. ' 

June 3 2 2· 2 3 l 13188 

July· I I 2 2 3 l '"" 
Aug. 4 2 2 2 3 1 14111 

Sept. I I l 2 2 .l 6111 

Oct. 3 2 l' l 2 l 11911 

Nov •. I ' 1 l 2 l 5989 

Dee. 1 8 1 l 2· l 6811 

·Jan .• 1981 2 I 1 l 2 l 7811 

.Feb.· 8 8 l l. 2 l 5181 
., 

Har. I " 'l I 1 l 3111 

179,SSS 



B. Adjastmeat PactoE• 

1. aecalci trance 
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A factor ranging from f percent (good compliance record, 
cooperation in remedying the violation) to_lSS percent (extremely 
recalcitrant, despite repeated a~tempts to encourage compliance) 
of the total of the Economic Benefit and Gravity ~omponeqts may 
be used to increase the penalty based upon the history of . 
recalei t:ranc:e exhibited by the PO'l'W.· In ·this case, the PO'l'W was 
advised of the implementation problems through an audit and an . 
alternate schedule for compliance was established under an 
administrative order. tmplemen.tation was improved, but it was 
still inadequate. · A factor of 28' was used because the POTW has 
failed to meet an administrative. order schedule to fully implement 
~ts approved ~rogram. · 

. 
Additional penalty .21 x. ($75,631 + 179,fSI) • $ 51,811 

Penalty Runnin9 total $ 314,811 

2. Ability to Pay (Babtractioil) 

Several ·factors need to be considered in evaluating the 
defendant's ability to pay -- for example, domestic: and industrial 
user fee~, the cost of imp.lementation relative to other 
municipal i tie.s, · the size of ·the indust:r ial users, the ty~ of 
industrial base, and the financial condition of the city and its 
IUs. The combined bills for Sit1s were 11' of all user charges, 
and I Os contributed 8, of' the flow in 1986. The Hometown POTW is 
lf MGO, with.over 25,111 service connections and a $211 annual 
sewer rate. Assuming each connection represents a househ9ld with 
a MHI of $2f ,fff, Hometown ·could afford a rate increase of about 
Sl2 annually per hou.sehold. [EPA considers affordable sewer. rates 
to .ranqe from 1.5 to l.75 percent of the MHI (i.e.,. $258 to $275 
pe~ ye~r)]. The POTW has .an~ Bond rating, strong financial 
eondi ti on, and baa maintained the same user fees sinee 1984 ,. prior 
to approval' of the pretreatment program. There are no fees for 
permit.issaaace, discharger·applications, or IO inspections. The 
results.of tbe financial capability analysis indicate that if 
Howmetown aaed a general sewer rate increase to fund the penalty, 
it would be considered affordable. At this time, no adjustment 
for ability to pay seems appropriate. 

Penalty Runninq Total ·$ 394, 899 

I;: .... '-> 
! . '(. 

. 
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.3. LJ~i98~ioD COD•ideratioD• (SabtractioD) 

The federal case for Hometown . is a stron9 one.' Tbe 
POTW bas apecific r·equiremen·ts . for permitting and inspecting its 
industrial users. Th••• are specified in the approved program and 
were incorporated into the NPDE~ permit in June 1985. -The 
pretreatment audit identified specific: violations, and the POTW 
be9a~ to address them. There is no evidence that the POTW was 
confused or that the requirem~nts ·tor implementaj:ion have changed. 
Th• failure. to implement has c:ont:r ibuted to permit 1 imi t · 
exc:eedanc:es for cyanide and copper, vbicb are of concern. The 
large industrial community is an· underused source of revenue for 
implementation and the current implementation violations may have 
provided them vitb some economic: benefit. Therefor.,· tbere is no 

. basis ·for adjustment for· litigation considerations. 

Pinal Pe11alty for SettlemeDt $ 314,811 

IV. IDteat of GraidaDc:e 

The guidance and· proc:ed\ares set out in t"his doc:W.ent are 
intended solely for the use of government personnel. Tbey are not 
intended, and cannot.be reiied upon, ta. create any rights, 
substantive or procedural, enforceable by any ga~~y in.litigation 
with the United.States. The Agency reserves th• right to.act at 
variance with these guidance.and procedures and to change them at 
any time without public: notice~ In addition, any settl.ement 
penalty calculations under this Ciuidanc:e, made in anticipation of 
litigation, are likely to be exempt from disclosure under the 
Freedom of Information Act. Aa a matter of publie interest, the 
Agency may release this information in some eases. · 
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UNITED ST ATES ENVIRONMENTAL PROTECTION AGENCY . ' . . . ' 

FEB 1.1989 

MEMORAlfDOM· 

'SUBJE'r: 

PROM: 

TO: 

Enforcement Initiative .for Failure ~o Adequately 
·Implement Approved t~cai Pretreatment 
Programs . ~ ,~ 

·~.~:o.---
~~lilP.':~der, Director 

o of Water Enforc:err.e:it arid Permits (!N-335) 

Edward !·. P.eic:h. ~ J. ~ 
·Deputy .i.ssistant Administ:ator . · 

for Civil Enforcement (LE-133) 

Regional Water Management Division Oirec:tors ·' 
Regional Counsels 

' \ 

As part of our c:on~inuing policy to seek .improve:nent i'n 
the pretreatoent implementation efforts o: approved local 
p:etreatment proqrams on a national basis, we have dec:ided to 
initiate a nationally~c:oordinated failure-to-impleme~t 
pretreatment program enforcement initiative. This initiative 
wil1 .address inadequate· implementation efforts Of local 
pretreatment pro9:ams by taking formal enforc:ement actions 
against noncomplying POTWs in every Region within ; specific: 
time frame. 

Effec:tive implementation of approved pretreatment proqrams 
by municipalities is critical to controlling the disc:harge of 
toxic pollutants to' surface waters; protecting the· substantial 
financial inv.estment in POTWs; protecting POTW worker health and 
safety; and preventing the contamination of sl~dqe. Yet, data 
from the most recent QNCR report indic:ates that over 259 PO'l'Ws 
were reported for various aspects of inadequate pretreatment 
program implementation. Preliminary data from the Pretreatment 
Perm1ts and Enforcement Tracking System CPPFTS) indicates that· 
approximately· 4 '' of PO'l'Ws with appro.ved local p:et:eatr:ient 
proqrams may be in \.•iola tion of one or· more· of the three 
pretreatment reporta=le noncompliance (RNC) c:iteria :~lated to 
issuance of ·control :nec:hani.sms, inspections, or adequacy of 

.. 
\
, .... . ...., : .. . 



-2-

enforcement. against significant industrial use:s in. significant· 
noncompliance CSNCJ. Given the 'fact· that 99' of the pretreat:nent 
programs have been ~pproved for at least three years, we !:>el ieve 
that these POTWs have had adequate thae to fully i:nplement their 
pro9raJQs. · · 

• 
Thus, we believe a national. enforce111ent initiative· is both 

·appropriate and necessary to ensure that approved local 
pretreatment 'rograma. are fully implemented across the country. 
we consider suc:b an ,nforc:ement initiative as our. top water 
quality enforcement priorit)' for this year. On January 17 and 
18, Bill Jordan and John Lyon h~ld conference calls with your 
Compliance and. Regional Counsel !ranch Chiefs and there was 
·gener~l · suppert· fro:n all the Regions !o.r this enforcement 
i·nitiative. In fact, several Regions already ~ad designated 

· pretr•atment e.nforcement as their top· priority. 

The initiatiV. will include both administrative penalty 
orders (APOs) and civil judicial actionsl but we would like to 
see each Region contribute at least one civil judicial referral 
to the initiative, Regions which directly ove:see larger. nuinbe:s 
of approved loc:al pretreatment programs should eontr ibute 
additional referrals and administrative penalty orders. States 
which have r~eived approval to administe: ~ret:eatment programs 
are invited to participate in this- iaitiat•ve,· ;.rith 'state 
Attorneys General. filing civil judicial c~~es in State courts. 
Where appropriate, Regions and States shoe~:! include key . · 
indu,strial user~ which are violating pretreatment standards and 
:·equi-rements as part of a POTW civil refe1:rai or proposed APOs. . . 

EPA tlegions are requested to provide EPA Headquarters with a 
proposed list ot PO'l'W candidates (including those in States- with 
approved ·pretreatment programs) for this enforcement initiati\-e. 
Among. the. criteria which the Regions should consider in the 
selection _of candidates are the following: 

· Q The POTW has been 1 i sted on the QNCR :a·r 
pretreatment violations for more t~n .two 
quarters, · 

o The POTW has discharges which impact near:-coas.tal. 
waters and enforcement would support :he Ageney_•s 
Near coastal wate: Ini tiati.ve., · · 

o The- POTW exceeded one or more of the ?r-etreatment 
RNC ei:iteria or o.ther. specific: :ec;ui:e:nents in 
th~ir pe:mi t or approved proc;ram (":'he oac;ni :ade of 
sue:~ exeeedanees should. also be ~ons!~ered.J, or 

. . . 
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o The PO'!'W has unresolved TRC or ehronie effluent 
violations (ineludJnq h~avy metal effluent 
violations) whieh appear to be related· to 
inadequa_te pretreat,ment implementation. 

All candidates should have an NPDtS permit whieh, at a m1n1mum, 
requires· implementation of the_ approved pretreatment proqram. 
Also, the approved program should provide an adequate statement 
of proqram require~ents. 

Upon review of the Regions' list of eanci'da tes, .Headquarters 
may inquire about additional POTW enforcement candidates as 
app;opr iate. · EPA ·Headquarters staff ·will be a'1ailable for two
day Reqional visits (as. necessar:'> to provide a ~tter 
opportunity for ·face-to-face diseussion of PO·T\1 enforeement 
candidates and details of the initiative. 

Key dates in the dchedule for _this init.iative are shown 
below: 

0 2/6-3/l/89 

0 3/3/89 

0 3/6-4/7/89 

o 3/29-S/3l/8S 

0 4/3-6/2/89 

Review of QNCR, PPE'!'S, etc. 'by 
Region 

SuJ:xnission of PC~w 
candidates(desi~~4ted as 
probable referr" s· or APOs) 
to EPA Headquart~rs !>y Reqions 

oialoque; neqotiation, and two-day 
. visits (as necessary) to Reqions to 
discuss and confirm candida .. tes 

Prepara.tion of :e!e:ral/APO 
packages by ae;ions 

Subcission of referrals and APOS· 
{as appropriate>. by Regions to EPA 
Headquarters · 

. .... ··- ... ~ . . 
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0 4/3-7/7/89 

0 .4/3-8/18/89 1 

• 
o· 8/31/89 

_,_ 

Headqu~rters review-of referrals 
and APOs (as appropriate) and 
subsequent referral of civil cases 

. to the Department of J~stice 

Civil judicial cases filed by the 
Department of Justice and proposed 
APOs issued . 

National press. :elease re9.ardin9. 
the initiative Cwill include . 
si::lilar· cases filed and APOs issued 
since 1/1/8') · 

Re9ardin9 APOs, please note that Headqua:ters r'eview··of APOs 
will only be required for those Regions which have not ye.t . 
fulfilled the cor.eurrence reqcirements.identified in the 9uidanee 
on administrative penal tie~ issued on Au9ust 27, 1987-. Regarding 
referrals_, ne·i the: Headquarters nor the De9artment -of Justice. 
will stockpile or hold cases exp:essly·to !it the proposed filing 
window but .will continue to !Dove the cases ~h:ouqh the system~ 

~oewnents sueh as the August 4, 1988 ·~uidanc:e on Bringing 
Enfo:eement Actions Aqainst POTWs for Failure to Implement 

· Pretr.eatment Programs" and the December 22, 1988 "Guidance on 
Penalty Calculations for POTW·Failu:e to I~plement an Approved 
Pretreatment Prog:am" sbould be utilized in this initiative as 
well as in other formal enforcement actions for failure :o 
implement. 

In regard to past civil -referrals and APOs !or !ailure to 
implement, for the purpose of this initiative, Headquarters will 
credit the Re9ions with civil referrals which are still in the 
review pipeline but not yet filed. 

:n a :elated matter, a preliminary review of PPETS indicates 
'that data is still missing' for the !ollowir.9 ·larqe cities: 
Boston, Buffa lo, ~etroi t, St. Lou is, ·Phoenix, Tueson, San 

· Fra~eiseo, Ho-nolulu, Seattle, and Po·rtland. Re;ions. should make 
.every effort to provide such data as soon as possible, ~ut no 
.later than M~rch 6, 1989. 
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Thank you for your eooperation in this effort. r: you have 
any questions or eoneerns in regard .to this enforeeme~t 
initiative, please contact Jim Elder CFTS-475-8488) or 9ill 
Jordan CFTS-475-8394) in OWEP or John Lyon CFTS-475-6177) ·in 
OECM~ If your staff wishes to discuss speeifie details of the 
initiative, ineludinq the selection process, proposed Reqional 
visits, merits of a potential ease; etc., please eontaet either 
Andy Hudock (FTS-38~-77~5) or David Hindin CFTS-475~8547) of our 
:especti ve staffs.. · ' · · 

I 

ee :. Re!:>ecea Han::a.er, OW 
David auente, OOJ 
Cynthia ::>ouqherty, OwtP 
Susan Lepow, OGC 
Reqional Cou~sel·~ater B:aneh Chiefs· 
Reqional Compliance Braneh Chiefs 
Regional Pretreatment Coordinato:s/Liaisons 

' 
' . 

. 
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VI.B.32. 

' 
I ."GUidance For Developing Control Authority.Enforcement Response Plans",· 
dated·seiptember, 1989. Table.of contents only •. 





~EPA 

- Office of Water 
.(E~338l · 

SeQtemoer 1989 

Guidance For Developing 
Control Authority · 
Enforcement Response Plans 

~.~LUDGE· INDUSTRIAL 
USERS ORDINANCES 

PERMITS 

MONITORING 

STANDARDS 

TRACKING INSPECTIONS 

: , 

,.,,,.,... ·- ..... 



"'"'"'- ... -, 

·UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. D.C. . 2'MIO 

DEC. ~ 1989 

To All Approved Pretreatment Programs: 

OtlfllCE O" 
WATIR 

One of the most important requirements of pretreatment 
proqram implementation for Publicly owned Treatment Norks (POTWs) 
is an effective enforcement program to deal with Industrial User 
(IU) noncompliance. · EPA expects PO'l'Ws to identify all . 
violations, to respond with appropriate action and to follow up 
those violations.with escalated levels of enforcement, if needed 
to ensure compliance. In Januaryl990 EPA expects to pr0mul9ate 
amendments to the General Pretreatment Rec;ulations requirinq all 
POTWs with approved pretreatment proqrams to develop enforcement 
response plans describinq bow the POTW will investigate and 
respond to instances of noncompliance. 

In response to this cominq requirement, the Office of Water 
Enforcement and Permits has developed the.attached "Guidance for 
Developing Control Authority Enforcement Response Plans". _This 
Guidance is intended to provide municipal pretreatment personnel 
with recommendations for assessinq enforcement authorities, 
determining appropriate' enforcement roles for personnel and 
deciding upon enforcement remedies for specific violations. To . 
assist control Authorities in meeting th• changes to the General 
Pretreatment Regulations, ·the manual includes a model enforcement 
response quide and a.detailed analysis of each of the co11DDon 
enforcement remedies. 

If you have any questions or ·comments·concerninq the 
development of your own Enforcement Response Plans, please 
~ontact your Approval Authority or the i>retreatment coordinator 
in your USEPA. Regional Office. · 

·Sincerely; 

.JllllWI,_-/. ~~ 
J'uaes R. Elder, Director 
Off ice of Water Enforcement 

·and Permits 
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UN.ITED STATES ENVIRONMENTAL PROTECTION AGENCY. 
WASHINGTON. l).C. *80 

· . Ol'll4CI 011 
FY ·1990 Guidance for Reportinq and Evaluatinq w•T•~ 
PO'l'W.Honcompliance·vith Pr•treataen~ Implemen~ 
Requirements Lr:. # · 

~Ai er, D~rec:tor 
of Water Entorcnant and PeJ:11its (Ell•ll5) 

R ~onal Water Manaqement Division Directors, 
Reqiona I-X . . 

HPDES Stat• Pretreatment Proqru Directoril 

· Attached is th• final •FY 1990 Guidance for ••portinq and 
Evaluatinq Noncompliance vith Pratr~atment Implementation 
Raquireaents•. Thi• Guidance defines criteria for dateJ:11inin9 
vtlic:h PO'l'W• should be reported on th• Quarterly Noncoapliance 
Report CQNCR) for failure to implement pretreataent require..atS 
and critaria for dateJ:11inin9 vhich pratreataent violations by 
PO'l'W• maet th• lavel of siqnificant noncompliance (SllC). It also 
estGlishes timely and appropriate criteria tor respondinq to 
noncompliance for pretreatment illpl .. entation violationa. Th• 
tiaaly and appropriate .definition adopted for th• pretreatment 

;proqraa is th• saaa as for th• KPDES proqra. 

Th• comments received from you on th• August 9, 1919 draft 
var• tiaaly and thouqhtful. Perhaps th• most frequent comment 
vas the· rec01111endation that ve drop the sapara~• definition for 
reportable noncompliance (INC). As indicated in ~· Auqust 9 
letter, a vorlcqroup is avaluatinq possU,le chanq .. to th• 
Quart•rly Noncomplianca Report· and RlfC/SNC reportil\9 aystaa •. Th• 
vorkqroup should complete its assessment and rac01a1and chanCJeS in· 
FY 1990. A final decision as to vhathar to continua th• use of 
both an RBC and an SKC definition will await the recomaandation 
Of that tz'OUP· For PY 1990, w• will us• both th• INC and SNC 
daf initiona. 

· Tvo c:omaantera suqqested that th• critarion addressinq 
issuance of contro·1 mechanisms established an excessively lone). 
tilletrama (180 days) tor permit issuance.and reisauanca. · 
Su99estiona·wa;e uda to shorten the tillefrue for IU permit. 
issuance and raiasuanca to as little as to·daya. While we ~id 
not make thia·chanqa, we have added. to th• SNC definition a 
provision that EPA Reqions and Stat•• may desiqnata a P0'1'W •• in 
siqnif icant noncompliance i' any violation substantially . 
interferes with·th• ability of th• POTW to attain proqram 
objectives. 



~ .. -
The FY 1990 SPMS·r•quiramenta include tvo ••••urea tor 

POTW pretreatment iapluentat'*-on: 1) WQ/1•5, th•· number and· 
percent of approved proqraaa in •ivniticant noncompliance vith 
pretreatment iapl-ntation requiruenta: and 2) WQ/E•lO, 
th• nWlber of POTW• that ... t th• criteria fQr raportal:»l• 
noncompliance. we will trac:Jc parto~c• on both tb••• 
aeaau.r .. tor FY 1990 .. a aaana of evaluatinf th• •ff icacy ot 
th• nev SNC def ~ition. · 

Reqions and States are expected to initiate tia•lY 
and appropriate actions to resolve instancas of •ivniticant 
noncompliance,· includinq POTW pretreatment iaplaentation 
violations. POTW• which •••t th• definition of SMC for 
pretreatment illplaentation and are not •cldr•••ed on a .timely · 
basis.will be c::arried on tb• Excaptions·Liat until they have·b••n 
ruolved or received a formal entorcnent response. All PO'?W• 
with approved pretreatment proqraaa should be tract.s tor both 
RNC . and SKC. · 

If you have any questions reqardin9 th• use of this 
doc:waent, you uy contact •• (475-1481) or Richard KoalovaJci, 
Director, Enforc:nent Division (471•1304). Th• ataf'.t contact is 
Ann• Lassiter, c:bie.t, Policy Development Branch (475-IJ07). · 

Attachment · 
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" . The QNc:R is an important tool to identity priority . 
violations ·of permit conditions, to overview the effectiveness ot 
State and.EPA compliance and entorcemen~ activities, to provide a 
tramework to achieve a nationally .consistent pretreatment · 
proqram, and to compile national.statistics on noncompliance for 
the NPDES pr09ra:.. The existinq rule tor noncompliance reportinq 
require• £PA and th• Stat•• to report instances where POTWs have 
tailed to adequately implement and enforce their approved 
pretreatment proqram. · 

Nearly 1500 PO'l'W• are now approved.· Pretreatment will be · 
th• ·primary mechanism to control toxic and ~azardoua pollutants 
which may enter th• POTW or its sludqe. Therefore, it is vital 
that EPA and th• approved States routinely evaluate POTW . . 
compliance with th• requirements of their approved proc;raa and' 
report POTW• that have failed to adequately 'implement their · 
approved proqraa. · · 

Thia Guidance is intended to assist Raqions and approved 
States to evaluate and report POTW noncompliance vith . 
pretreatment requirements .and to.take formal enforcement action 
where violations are of a significant nature. Th• Guidance . 
explain• th• criteria that should be used to evaluate principal 
activities and functions necessary to implement the proc;ram. In 
some cases, approved States and·Raqions may need to aod~fy the 
proqram and/or NPDES permit because the existinq requir~t• are 
inadequate or because conditions have chanqed. In qenaral, those 
POTW• that meet th• definition of reportal)le noncompliance should 
be prioritiu for ruolvinq th• inadequacies in approved proc;rams 
or permits. PO'J:Wa that •••t any Level I criterion or two or more 
Level II criteria are considered to b• in significant 
noncompliance. In addition; the Raqioft/approved State may 
deaiqnata any failure to i.Jlpl...nt violation aa SMC if it 
substantially i.Jlpairs th• ability of th• POTW to achieve its 
proqru objec:tivaa. POTW• vith violations Which •Ht SHC 
criteria llU8t raaolv• tho•• violations before appaarincJ on th• 
2nd QNCll or th• Raqion or.approved State ia expected to take 
formal enforc:eaent. action. Wh•r• th• violation 1• not resolved 
and tormal enforcement action is not taken on a timely basis, the 
POTW should be liated on th• Exception• List until such time.as · 
th• violation is corrected or th• POTW ha• bean put on a schedule 
for correc:tion through tormal enforcement. 
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II. ~%0• 

a. 1ac:Jc;roUJld 

EPA Reqion• and NPDES Stat•• mu•t report certain permit 
violation. on th• Quarterly Noncompliance Report . (.QtfCR) which· 
meet criteria identified in th• exiatinq NPDIS Requlationa (40 
CFR Part 123 .• 45). one of th• violatiou that auat be reported i• 
a POTW'• tailure to adequat•lY iapl .. ent ita approvecl 
pretreatment proqraa. Prior to September 1911, the interpretation 
of adequa~e · illpleaantation vaa left·· to th• diac:retion of the · 
Reqiona and approved Stat••· 

. In September 1981, th• Offic:• of Water Znforcaaent and 
Permit~ isaued •Cuidanc• for Reporti119 an4 1Valuatin9 P01'W 
Noncompliance with Pretreatment Iapl .. •ntation Requireaenta• 
which provided a definition of reportable noncoaplianc:a (IUfC) tor 
POTW pretreatment prQ9raa illpleaentation. Tb ... criteria vere·to 
be used in.det•rmininCJ vben a Po'l'W Should be reported on tb• 
QHCR. Thi• quidanc• established criteria Vbic:b covered five 
basic areaa of POTW prograa iapl .. entation: %11 control 
aechanim: m inspection•: .POTW anforc~t1 POl'lf reportift9 to 
the. App~oval Authority: and other POTW iapl~tation · 
requir .. enta. · 

Nov, baaed on experience with the-wse ot that definition in 
Fiscal Yeara 1981 and 1989, EPA ha• revi•ed ~· RNC criteria and 
has developed a new definition of aiqnitic:ant noncompliance (StfC) 
tor POTW's that have tailed to adequately illpleaent their 
approved pretreatment p~. Tb• new definition of RlfC will 
be used to d•t•rmine·Vbic:b POl'lla abould be.reported- on th• QllCR 
tor failure to aplaent approved pratraaQent progrm. · '!'be 
definition of SlfC 1• used to identify th• inatanc•• of 
noncompliance that~ aubjec::t to fora.al enforcaaen~·ac:tion, it 
not r .. olved on a timely and appr?Priate baaia. 

Tb• puzpo ... ot thia Guid&nc:e·la to_explalal the.DC/SllC 
criteria, vi.tit euapl• of bow to apply th• c:riteria: desert.a 
hov to repor1: nonc:oapliance for POTW pretreataent -p~aa 
illpluentaUon on th• QNCR and •tUliab timely ancl appropriate 
criteria' for ruponae to •iCJftific:ant noncoaplianc:a. Thia 
Guidance should be uaecl •• a baaia .for reportiftCJ PO'l'V 
pretreat:ment noncompliance aa required in th• A9•C! OpentiftCJ 

· _ .Guidanc:• and inc~ud•d aa a pertor11ance ... sure for IPA and 
approved State· proqraaa under th• Str•t-iic: Plannift9 and 
Mana9-ent syst.. C SPMS) • · - · 
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The QNCR is th.a· bas1c mechanism for reportinq violations of 
NPD~S permit requirements. Major1 POTW permit~ees must be 
reported on th• QNCR: · · · 

(1) it they are under an enf orc .. ent order tor previous 
permit violations; or . · . 

(2)· i·t their noncompliance ... ta specific criteria 
(ca~eqory I noncompliance); or . 

. . 

(3) · it the rec;ulatory at1ency believes th• violation(•) causes 
problems or is othe~i•• of concern (Cateqory II 
noncompliance). 

Th• specific requirements' of the axiatinq.rula vbicb relate to 
pretreatment proqram implementation are as follows: 

1. Enforcement Orders - All.POTW• that are under existin9 
entorcuant orders (a.9., administrative orders, . 
judicial orders, or consent deer•••> tor violations of 
pretreatment implementation requir ... nta (except for 

·orders addressinq schedule and reportinq violations) 
must b• listed on the QJfCR and th• compliance status 
must be reported on each subsequent QJf CR until the POTW 
returns to full ccmpliance with th• implaentation 
requirements. · 

2. cateqory I pratreataent prograa noncoaplianca - A P0'1'W 
must be reported on the QNCR: 

a) it it violatu any raquJ.raent of an enforc:aaent order 
(except sc:hadula or rejaortinCJ requiraents as noted 
below) ,. or · · 

b) if it haa failed to subait a pre~reataent report (e.g., 
to subait Annual Report or to publish a list of 
•iCJftif icant violators) within JO days troa th• du• date 
spec:itiad·in the permit or enforcement order, or 

c) it it bu failad·to.completa·a pr•tr .. tiMnt •il .. ton• 
within 90 aays from the dua data spacifiac:I in th• 
permit or enforcement order. 

1 Major PO'l'W parmitteaa are those with. a dry weather flow of at ... 
. least 1 million gallons per day or a IOD/TSS ~oadin9 equivalent 
· to a population of at least 10, ooo people.. . Any. PO'l'W ( inclwtinCJ a 
. minor POTW) with an approved local pretreatment proqraa sbc;auld 
have its. pretreatment violations reported on th• QNCR. · 

.. 

-· /'/?"\-· 
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3 .-~~.catec)ory II - A POTW must· be reported on the ·QNCR if 
· ~· instance of noncompliance is: ' 

a) 

b) 

C) 

a. pass thrOUCJb Of pollutants Which causes ·or ··has 
the potential to cause a water quality problea or· 
health problea, · · 

a failurt gf an 1pprpy1d P9'1'!f tP implg1nt its 
apprqytd prgqraw· 1d1gu1t1ly [emphasis added], 
includinq failure to enforce industrial 
pretreataent requireaent• on induptrial uaers as 
required by ~e approved proqru, or 

any other violation or qroup ot·violationa which 
th• Director or Reqional Adainistrator ccnaiders 
to·be ot substantial concern. 

c. De~enaiaatloa·of %aa4equat.e »~aa tap1 .. ••tatloa for 
QllCS Li•~1•9 . 

OWEP baa developed criteria to evaluate local prQ9raa · 
illplaentation that explain and clarity tb• existinq requlationa. 
As stated, th••• criteria biqbliCJht ac:t-ivitie• that control 
.authoriti•• 11USt undertake to implaent their proqraa. 'l'b••• 
activiti•• include: · 

1) POTW eatablishaent ot %U control mec:hani ... , 
2) POTW compliance aonitorin9 and in•~ction• 
3) PO'l'W enforcaent of pretreataent standarda and 

reportin9 requirements . 
4) . POTW reporting to tb• Approval Authority, and 
5) Otb•r · P01'lf 111p1 .. entation requ.iraaenta., 

· ·Collectively, tbae criteria pra¥id• tb• tnaevork tor tb• 
detinition of reportable nor.c:o.,lianc:e Wic:b abould be uaed by 
EPA Reqiona and approved Stat•• to report P0'1'W nonccmpliance vitb. 
pretnatment reqtaireMnta on tbe Qlfc:R. n ... - criteria al•o 
provide the ba8ia for a definition of •iqnitic:ant .noncoaplianc:e 
for pretrea~ proqraa iaplaentation. PO'l'Wa vitb pre~eataent 
violationa vlaic:b -t tb• level of SMC auat either resolve tba• 
viclaticu oa a tiaely ba•i• or th• Reqion or approved Stat• aust 

. · take formal enforceaent action on a· tiaely ~•1•. ft• attached 
· tGle, Table 1, identifiea tb• individual violatio~ •ic:b . 

. conatitute tb• criteria tor reportinfl nonc:oaplianc• on tb• QHCR, 
. ·a• well •• tb•- criteria for SHC. · · · 

2 Tb• pu'111t i• th• ba•i• for enforcimr requinaenta of' tb• 
. approved' proqru or tile hft 403 requlations. It allCR&lcl ~t lust 
. require compliance vitb 40 en part 403 .and tb• approved proqru . 
and .ideally it should provide·· more specific: illplaentation. 
req\iiruent• Vben th•Y are necesaary.-to evaluate noncoapl.i~ce. 

• t • • ' • 
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DB•ttrITIOHI o• UIOl.'l'ULB. um ltcnr%•tca.al'f llO•CODL?Uc:B 

A PO'l'W should be r1p9rt1d gn th• OHc:B it the violation ·.of 
its approved pretreatment prOCJrU, its llPDES pemitor th• 
General Pretreatment Requlations (40· CFR Part 403) •••ts any of 
the tollovinq i.vel I or i.vel II criteria for inadequate 
implementation of its approved pretreatment proqru. A P0'1'W 
·should be considered to be in iiqnificani nqneqmplianct if it 
meets any one of th• follovinq Level I criteria o~ two or more of 
th• .Level II criteria. Th• POTW may also b• identified as in 
siqniticant noncompliance if it meets any.sma ot the Level II 
criteria if that violation substantially illpairs the al:»ility of 
th• POTW to achieve proqru objectives. 

&. Lntl J; 

ll Failed to take affective action aqainst industrial 
users for instances of pass t.hrOuqb and/or intarterence 
as defined in 40 CFR Part 403.3 and required in section 
403.5, and as specified in th• approved proqru or th• 
NPDES pemit. Actions·taken in response to dischar'9eS 
which result in pass throuqb and/or interference that 
failed to eliainat• th• causal discharc;• within 90 days 

.of identifyinq .the ruponsillle·industry or tailed to 
pla.:a th• responail»l• industry on an en.torceable· 
schedule within to daya of identification are not 
considered to be effective, unlesa·othervise defined in 
an approved enforcaent response plan. 

a> 'Failed to aubait a pntnat118ftt report <•·9·· annual 
report or·pu.blication of siqnificant violators) to th• 
Approval Aaebority within 30 days of tbe du• date . 
specified.in th• poa perait, entorc~t order, or 
approved proqru. · · . 

. ' 

JJ · Palled to complete a pretreatment implaantation 
coaplian=• scbedul• ailutone vitbin to days ot the due 

. data specified in th• NPDIS perait, enforca..nt order, 
or .approvect ProcJr•· 

3 Th• term entorc-entord•r means an adainiatra~iv• order, 
.judicial order or.consent deer-. (SH 40 Cl'll 123.45) 

' . I, ....... I •· .• . ' . . . ~ . 
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TABLE 1 (Continued) 

••.. t.tyel %% 

1) Failed to issue, raisaue, or ratify indu.trial user 
permits, ·or other enforceable cont;'ol ••c:hanim, vhe1:e. 
required, for at 1-t 90' of the •siqnifi~t . · 
industrial users•, within 110 day• after prograa . 
approval (or after 1»9rait expiration), or Within 110 
days of th• elate r•Cl"ired in th• approved praqru, 
NPDES permit, or anforc..ant order. 

Z) Failed to conduct a complete ina1»9ction or-aaaplin9 of 
at least ai9hty i-rc:ant of th• •aiqnif icant industrial 
users• •• required· by th• permit, th• approved prQCJru, 
. or entorcaent order. . 

. ' . ' 

3) Failed to enforce pretraataant standards or reportift9 
requir .. enta -- includin9 ••lf-aonitorin9 raqu1r9aanta 
-- •• required by the approved pr~aa, the llPDU 
perait, or th• General Pratraataant aatuiations. . 
railed to take appropriate action aqainat a v~olation 
within thirty (30) day• of beinq notified of such 
violation. Actions taJcan in raponsa to incidents of 
sipiticant noncoaplianca that failed to return th• SIU 
to c:oaplianca (or in c:cmplianc• vitll an enforceable 

· compliance schedule) within 90 days of the receipt of 
inf o~tion .. tabliahinq siqnif ieant noncompliance are . 
not considered affective unl. .. • otbarvi•• defined in an 
approved.P&'Q9rU anforc:wnt raapow plan. 

•> Any other violation or qroup of violations of local 
prograa.implaant&tion racpirwnta ba9ed on tb•·NPDU 
pamit, approvacl:,proqraa or 40· era Part 403 vbic:b tile 
Dinctor or 1ta9ional

1
Adlliniatrator considers to be of . 

..._tial concern. 

1 Sae SBC clafinition_ for indutrial wn, section 3.4.l of tile 
PCME. EPA proPQ8acl co uaa that definition co identify 

.siqnificant nonc:Qapiiars for th• annual public notification 
raquiraent (section 403 .• 1.(f) (2) (vii))'. Siqnificant 
noncompliance (SBC) includes certain :violations of pratreataant 
·~, reportift9, Schedules and enforcement orders.by SIU•. 
5 Existin9 QNc:R criterion (40 c:FR Part 123.45): tile violation 

muat be reported. 
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III. Applvinq tn1 c:riteria 

The criteria for reportin9 POTW noncompliance with· 
pretreatment requirements are based on th• General Pretreatment 
Requlations [particularly 403.8(t)(2)], approved pretreatment 
prograu,·and NPDES.perait conditions (particularly .Part III) •. 
Where specific conditions, deadlines, or procedur .. are specified 
in the Regulations or the approved proqraa~ and incorporated or 
referenced in the NPDES permit, P0'1'W perto~c• should be 
evaluated aqainst·tho•• requir .. enta. Ally failure to meet those 

. requirements is a violation. Th• criteria included.in this 
. Guidance establish a basis for detersinin9 when a violation or 
series .of violations should be reported on th• QNCR for 
failure to implement a pretreatment proqraa. If ~· POTW is 

. ·identified a• meetin9. one or ·more of th• criteria, the PQTW· 
should be repo~ed on the QNc:R •. It· the POTW'• violation• •••t 
th• criteria tor si911ificant noncompliance, th• violation· must be 
~~~~~and"~be~~~~~~ . 
approved State ~t take formal enforc .. ent action to reaolve th• 
violation betgra the POTW appears on th• ••cond QNCJl.- Thi• 
definition of •timely and appropriate• is th• .... aa·tor the 
NPDES prograa •. 

. . ' 
POTW performance should·b• evaluated uainq the information 

routinely obtained froa pretraatllant cc:naplianc• inspection•, 
annual reports, pretreatment audits and Disc:harqa Monitorin9 · 
Reports (DMRs) a• wall as any special aourc .. of infonation. 
All annu&l i:~»orta should .. include th• compliance status of It1• ~ a 
swmaary of.compliance and entorcaent activitia, and other 
information, aa required by Section 403.12(1) of the Ceneral 
Pretreatment ReC)Ulationa. Thia infor.ation aboul4 be v.ae!Ul to 
a••••• th• •ffactiveneaa of pretreataent illpleaentation. 
Pretreatment •taff abOUl.4 review th• approvad·proqraa, the HPDES 
p•~it, and any corraapondence with the P0'1'W 1:99Udi1l9 .its . 
pretreatment proc;Jraa to identify any spec:ific proc:adur .. , levels 

.of perloi:mance, or ail .. tonea that uy apply to impl-entation.of 
the partiCNlar proqraa. 

a. LmJe 1 mmia ca IOft l• oout.tuet u H ~ aa4 ac fo~ 
may Tiola~t.oa lia~ below) 

1. rji1uZt Si lafore9 '51tip1s- ••••.1'1'99cda ap4 
?PS1gf1g1p91 

-· 

,.' .·' ... ·. 
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Detinitions ot industrial user discharc,•• that interfer·e 

with a POTW or pass throuqh th• treatment works were promulqated 
January 14, 1.987 (52 FR 158'). 

Protection aqainat interf erenc• anc:l P••• throuqb are 
fundamental objec:tiv .. of illpl...nt.inq a local pretreataent.· 
prociram. Interference qenerally involvea the di•chaZ'9• of a 
pollutant.(•) vbic:b recluc .. tb• ettec:tivenu• of treataent •uc:h 
that a perait raquiraent i• violated. (If th• pollutant that 
cauau th• violation i• th• •- u tb• perm~ pollutant liait 
that.- waa exceediacl, paaa.tbrouqb baa oc:currecl.) fte·POft 1• 
responsible tor·identityinq and ~ontrollinq·the di•cbaZ"f• ot 
pollutants troa IU• tbat. may inhil»it or disrupt the plant 

·operations. or tbe uae·and ctiapoaal of aluctqe. Tb• PO'l'W aust 
· monitor ItJ contributions and .establish local liaita to protect 
, its aluctqe. · · 

'l'h• POTlf ~bould have written procecl1i1r•• to investiqate; 
control.and eliainate interference and pua through. Whenever 
interference or pus throu9b i• identified, th• POrV should apply 
such procadur•• to correct th• probla. Th• effectiveness of 
PO'l'W. action• aqainat IU• that cause interterence and paaa throuqb 
is evaluated b.•••d on the .tiaelin••• of the POTW r .. ponae, the . 
dec;ree to wbic:h tb• probla 1• abatect,·and th• uae of th• maxillwl 
enforc .. ant authority required to ruolve the prol:ala. 

"'•never an industrial aOurc:e baa beeft.identifiecl ••a cause 
of suc:h violationa,·tb• control authority auat reaponcl in a·rapid 
and·aqqruaiv• manner to avoid continuin9 probl-, consiat.ent 
with the POTW• approved enfo~t procedur... When there an 
no approved proceduna, a raaaonabl• expectation vnld M ~t 
th• interference/pas• tbroucJb would. be correc:ted·vitbin to daya 
after th• industrial aourca baa been identified u cauinf the 
interterenca or pua CbroUp or tlsat an enfo~ oner Mttinq 
an expeclitiona c:a11pl1anc:e ac:badul• for corrective action would be 
issued vit!Un 10 daya after the source ia identified.. ften th• 
snr do•• l'lft caply vith th• ached\lle, th• IO'N would M expected 
ta make uae of full enforceaent authoriti .. to aec:ure c:oapliance. 

Section 403.5 of the General Pretreatment 1ta9Ulatio"
requir•• that .the IO'N «evelap and enforce local liaita to 

.·prevent interferenca.and paaa throuqh troa indu•tri~ 
cantril»utora to the t.reataent.·voru. ·tf a IO'N ba• pemit 11ait 
violations that an attril»utabl• to 1ilc:lutrial loaclinqa to ita 
plant, it aay alao t»e a violation of th• recpair911ant to enforce 
local liaita. However, int•rferance or pa•• tbrouq!l uy raflec:t . 
. tbe fact that th• approvecl.proqru includ•• inadequate local 
l~aita •. If auc:b ia th• ca•• the PO'l'W should t»e·HCl'lirecl to 
modtty it• approved pretreatment pr~aa. · 
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2.. FailUre to· Sybmit ~retreatment Beporj;s Within 30 days 

This criterion already.exists under Cateqory I of 40 CFR · 
Pa.rt 12 3 • 4 5 (a) • The term "pretreatment · report" · should be inter
preted to include any report required by the Approval Authority 
trcm th• POTW. Cincludinq pUblication of sic;niticant violators/ 
noncompliers in the newspaper as required by Section · 

. 40l.8.(f)(2)(vii) ot the General Pretreatment Requlations). Where 
specitic dates are established tor th••• or other reports troa 
th• POTW, they may be tracked in PCS. When deadlines are missed, 
th• POTW should be notitied imlediately becauae these reports 
contain information which is essential to determine compliance 
status. When the due date is missed by JO days or more, th• POTW 
should be reported on th• QNCR as in noncompliance. A POTW which 
meets this criterion would also be considered. in significant 
noncompliance. · 

. . 
3. Failure to meet compli1nc1·ssbadul1 Mll11ton11 by to· 

. pays or more · 

This .criterion is also included in C&teqory t of 40 CFR 
Part 123.45(a). compliance schedules are frequently uaed to 
require construction ot additional treatment, corrective action 
to correct inadequacies ·in implaaentation, Spill Prevention 
continqancy and Countermeasure plans, additional monitorinq that 
may be needed to attain compliance with th• peZ11it, and any other 
requirements, especially th• development or revision of local 
lim~ts. Th• schedules should divide the· corrective action into· 
major steps (Jlilestonu) that can be verifiecl by inapection·or 
review. Most scbedulu include proqrass reports. EPA recommends 

· that the milestonea be set at least av•ry six mont:ha throughout 
the schedule. Th• •chadul .. can.be incorporated aa part of the 

· POTW'• NPDES per11it if final coapliance will not exc•ed th• 
raqulatory compli&ne9 deadline. It th• compliance schedule is· 
to resolve a violation that has Oc:c:urred after the requlatory 
compliance deadline, the schedule must be placed in an 
admini•traeive order, judicial orde_r, or a consent d•cr•• . 
outside th• HPDZS permit. 

Th• •xiatin9 ~-1• for QNCR r~portinf r•quiria that all 
permitte•s be liat9d on the QNCR if they are under:an enforcaent 
order. If the P.•Z'11ittH is in compliance vith th• order, the . 
compliance atatW. ia •resolved pencUn9•. If th• pemittee baa 
missed a.compliance scb-4ul• elate by· to day• or acre, th• 
permittee must be reported aa noncompliant on th• QNCR. For POTW 
pretreatment prOCJram, a failure to bec)in corrective action, . 

·complete corrective action, or attain.final complianc• within 90· 
·days of the compliance deadlin• in an enforcaa•nt order is 
considered SNC. 

-'J.~-. , L~ . 
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·•· t.mL ;; Ql!DII& <• IOft i• ooui4•r•4 UC: for afftia9 uy 

ariterioa ud ISC ror .. •tlaf aro or aor• of-tJl• criteria 
11ate4, aeept tut a IOft •7 IMt i4aatif ie4 u ••tlat ••c 
if it ... t• u7. oa• of· tae alteria li•t .. Ml.ow if tae 
Ylolatioa 8'11t9tutial17 tmpair8 tJa• a1tlllt7 or tJl• IOft to 
·aokin• proqru oajectiou.J · 

1. railurt tp t11u• CpJRrpl Mteb•nip1 tp Significant; 
tnduasrial P••r• in a Tim1ly rasbipn · 

contral aec:haniaia8 estal:tliah enforc•al:tl• liaita, aonitorin~ 
conditions, and reportin9 requiraenta for the industrial uaer. 
In so•• cases, an approved proqraa aay have a· sever use ordinance 
that defines th• limits (includiftCJ local liaita) and an 
individual aec:bani•• for ••tabliabinq aonitorin9 conditions. at 
each facility. Technically, if a control aechaniaa expir .. , 
control of th• SIU and •nf orcaent of ao•• pretreatllent 
requiruanta aay be suspended. . Tbarafore, ·tiaaly iaauanca and 
renewal of all control .. c:han1 ... 1• ••aential. 

All control Authorities auat apply pretreata.nt atandard• t~ 
their industrial users. When t.b• approved proqr- require• tb•t 
individual control Hc:hanim be davelo1'9d tor sipif icant 
industrial us•~g ~t do- not include a tiaerr- tor iaauanc:e, 
th• POTW should be CJ1ven a deadline to issue th- throu9h an 
enforcuent order. Soae Statu inc:lwl• ac:baclul .. ·for iaauinq 
•pec:ific SIU peraita in a JIO'l'V'• llPDIS permit·. 11bere th• P0'1'W 
ha• ai••ecl one or aon d .. cllinu apec:itiacl in a peaait or 
enforc ... nt order for iaauinq indivi~l control mec:h&ni ... by 90 
d~ya or more, t.b• violation auat be reported on tb• Qllc:R u a · 
sc:bedul• viola~ion. · · 

For failan to ,iaaua control aec:bani-, vben individual 
control ••manim are required by tb• approvacl pr09raa or tb• 
NPDES per.it, t.b• POTW should.i••u• or r•i••u• control aec:banisu 

· to tot of tae SlU• within six aontha tollovift9 ~· required date 
or, ir then 1• no required data, vit.binaix aontbs after the 
pr09ru i• approved. - Wb•r• initial iaauanc:e of individual 

.-control ••c:hanim baa occurred, POTll• SlloUld be expected to 
ni11u• tot o·t required control Wbanim within •ix Mnt.bS of 
expiration. · POTW• that fail to· -t. tb- tiaetr .... should be 
reported on th• QJfc:Jt. 
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same POTWs have stated that delay in s\!Dmission ot an 

appl.ica;ion by· the -sIO or delay in review by a State aqenc:y 
causes unavoidable delays .in issuance of control mechanisms. The 
POTW should.estal)lish a sched~l• for IO applications and any 
other required preliminary steps which allows for th• timely · 
review and· issuance.of a control mech~ism prior to ita · 
expiration. ·. 

2. railur1 tg In1pec;t or Samplt Siqnitieant Ind,u1trial 
. Y••a 

POTW• are required to carry out all inspections, 
surveillance, and monitorinq procedures necessary to verity the 

·compliance status of their industrial users. independent of 
infonaation provided by th• industrial user [ 40 en 40' .·a 
(f) (2) (iv)). ·In th• PCM! Guidance, EPA recommended that the 
control Authority condu=· ·at least one in•pe=ion and/or samplinq 
visit· for each siqnificant industrial user annually. . . 

,• 

Th• approved proqram and/or th• NPD!S permit uy eatal)lisb 
oth•r requirements tor inspectiona or use a different definition 
of siqniticant industrial user. In those cases Where the permit 
or approved proqram identif i•• specific requir .. •nt9 for 
inspection·or samplinq, th••• requirements should be used as·a 
basis. to evaluate POTW C:Ollpliance. If th• PO'l'W baa failed to. 
either inspect or sample at lust ao• ot th• siqnificant 
industrial users as required by theperait or the approved 
proqram~ th• POTW sbo~ld be reported on th• QKCR tor its failure . 
to inspect. POTW- saaplinq of all IV• is ••••ntial.to evaluate ItJ 
compliance Where It.JS do not Submit self•monitorinq intonation.· 
In th• Gaence of spec:itic· inspection covuaqe requiraenta in 
th• approved proc)ru or per.it, th• Appmal Authority should 
also report any POTW vbic:b has not either inspected or sampled at 
.lust aot of all Stu• vitbin a 12 manth .period. 

3. Failure iP Jnfpgee pr1ir11tm1nt Stlftstlrdl Ind .Btpqrt,inq 
Btgpirp1n1jl 

a. It1 Jleportinq and Self •Monitorin9 Requireaents 

All catacJarical IV• are required to report at 1-t twice a 
year (40 CPR 403.12). POTWa also have authority~ require 
monitorinq and reportinq froa non-cateC)oric:al ?Ua. Aa a result, 
moat POTWa h&v•·••tabliahed ••lf•aonitorinc; requirementa for SIU• 
aa a means of sec:urin9·adequate data.to a••••• SIU caaplianc::e at 
l••• coat to tb• POTW than it.all data van clevalopacl.by tbe P0'1'W 
throuqb suplin9. Where an approved proqru doe• not require SIU 
self-monitorinq, the.·visita and inspections conctuctlld by th• POTW 

·must be sufficient in scope or frequenc;y to aaaura compliance. 
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In evaluatinc; compliance with this criterion, EPA and .. 
approved States should examine ~· requirement• of the NPDES 
permit and th• approved pretreatment pr09raa and 'determine . 
whet.her th• control Authority baa ••tablisbad ••1.t•aonitorinc; 
requir .. enta •• requirad. m salt-aonitorinq requir .. ants should 
specify the location, frequency, and ••thocl of •npl'inq. th• 
wastewater: th• procedure for analysis and calculation of th• 
result: ·th• pollutant liJlits: and th• r•pol'tiftCJ raquir-nts. 
under certain conditions, SIU violations may tri99er additional 
seif•aonitorinc; CS•• 403.12(9)). ror each violation the SIU 
detects,· it mu.at notify ·th• PO'l'W and resuple and Rbait both 

. sample ·results for review by th• .Control Authority. Th .. • 
self•monitorinc; requir .. •nts may be applied, in general, thr0u9b 
an ordinance, ehrouqb specific control .. c:bani ... , o~ through a 

. combination of c;eneral and specitic m"b-"isu. Wiler• . 
••lt-monitorinc; is used, it should be required frequently 9nouqb 
so that in combination with POTW monitoring, caapliance of th• 
SIU can b• accurately ••••••ed. · · 

Where.appropriate requireunts bav• been ••tablieed, the 
control Authority must anaur• tbat·sms c:oaply vitll all aapac::ta 
of th• requiraents and report in the manner· required in th• · 
control mac:hani ... · Wh•r• th• Control Authority fails.to 
estal:>liab appropriate requir .. ents or to adequately enforce th••• requir .. ents once utUlisbed (i.e., -POTW abould respond in 
vritinc; to all SMC violations for IV .. lf•aonitorinq and 
reportinq), th• ·control Authority should t:te conaid•red in 
noncompliance and listed on the QllCR. · · · 

b. PO'l'W lnforcwnt and m Sicplificant wonc:cmpllanc• 

Th• control Autllority.aut bave·th• l99al authority - · 
usually expressed tbroUCJb a sever uae ordinanc:a.- to nqgin th• 
developaent_ of ~lianc:a ac:beclulu by ma and to obta.in remediu 
for noncomplianc:a, inc:ludiftCJ injunctive relief and civil or 
crimin•l penaltiu [40 CPR 403.l(t) (1) fiV) and (vi)]. In 
addition, tla9 control Authority aust have an ·attorney•• . 
statement, ·vbicb uonci other thin9a, identifi•• bow th• control 

_Authority vUl en8V8 c:oapliance with pntr8ataant standarda:ancl 
requir .. enta and enforce tb.. in th• event of non=coaplianc:a by 
industrial users [403.t(bJClJCiiiJJ. rurtller, pl"OCeduru tor · 

.enforcaent uy be contained ~·th• approved·pl'OCJl'U, aever_-. 
ordinance# or HPDZS permit.. · · · 

Tba attorney•a atat-nt and coapliance manitorin9 aac:tiona 
o~ ·tb• approved provraa, taken· in c:ollbination vitb CM lfltDBS 
pirmit, uy pravid• a c:oaprabenaiv• sat· of enfo~t procedures·. 
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which the POTW should follow to ensure the ·compliance ot 
industrial users with pretreatment standards. · · Where such · 
procedures are inadequate, EPA stronqly recommends that POTWs 
develop written enforcement procedures which descri):)e how,· when, 
and by whom enforcement authorities are applied .. (See section 3.3 
of th• PCME). In fact, amendments to th• General Pretreatment 
Requlations proposed on November. 23, 1989 (40 C!'R Pa~ 122 and 
403) require .POTWs to develop such procedures. Th••• procedures 
must b• approved by th• Approval Authority. (After th• MPDES 
permit.is modified or reissued to incorporate th .. • requlatory 
chanqes, th••• procedures become enforc•&Dle requir .. ents of the 
pretreatment program.) Th•••. procedures serve to infora 
industrial users of th• likely response to violation• and assist. 
th• POTW in applyinq sanctions in an equit&Dle manner. 

Tb• Approval Authority_ must periodically evaluate Whether· 
th• POTW is effectively enforcin9 pretreatment requirementa. In 
evaluatin9 performance, th• Approval Authority should examine 
beth whether th• P0'1'W is followin9 its enforc .. ant procedures, 
where there are such approved procedures, and whether th• program 
is effective in ensurinq compliance with pretreatment standard•. 
Reqardlass of Whether there are procedures, one of th• indicators 
the Approval Authority should use in evaluatin9 effectiveness is 
tho level of compliance of Stus with pretreatment standards. 
Where the level of SiCJftificant noncompliance (SMC) of SIU• is 15' 
or qreater over a six month period without fo~l POTW actions or 
penalties .where appropriate, there is.a reason&Dle presumption 
that overall the Control Authority is not effectively enforcin9 
its pr09ram. To overco~e the presumption of ineffective . 
entorcement, the POTW should be &Dl• to demonstrate aaxiaua use 
of its enforc .. aht authorities on a timaframe consistent vith its 
enforcement procedur•• or, in the &Dsenc• of written procecluru, 
with the timefraa•~ included in th~• doc:uaent. 

Th• Approval Authority should also review the nature anc:l 
tim•lin••• of the actions taken by th• POTW to obtain coapliance 
from individual sms. As a 9enaral rule, EPA recommends that a 
POTW respond initially to all violations with either for11&l or 
informal enforc:eaant action within 30 days fro• th• data the 

·violation is reported or identified to th• POTW. Frequently, th• 
· initial action will be informal (e.9., telephone call, warninq 

letter, _or •••tin9.). Where informal action doe• not·brift9' 
compliance, th• ~ should promptly ucalata 4:h• level of 

. · enforc-nt ·r.eap0nsa. As a qanaral rule, ucalation should oc:c:ur 
within 90 days of th• initial action,· if compliance has not been 
achieved. Where an SIU continues to violate~ so that th• pattem 
of violationa •••ta th• criteria for sit;nificant nonc:oaplianca, . 
~· violation should be resolved within 90 days of th• receipt of· 
information which established the SIU to b• in SMC or th• POTW 
sbculd isaue an enf orceabl• schedule for resolution of th• 
noneompliance within that 90.days. · 

'. 
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.. 
und.r certain .. arvency situations·-- to protect pulllic 

waltare and property -- th•·initial response should be immediate 
and should include a formal enforcement action. The POTW should 
exercise any and all authority that i• necessary to resolve 
instances of siqnif icant noncompliance or establish a sc:hedul• 
for ruolving th-. 

The Control Authority should also use its authority to 
assess penalties aqainst noncoaplyin9 industrial user. to 
.recapture th• econoaic benefit of d•layin9 c:aaplianc:a. Penalties 
would be expected aa part of the response to violations of moat 
compliance schedules and tor violations which vere ralated to 
interference and pass through at th• PCnW. IPA uses a computer 
model •a£K• to estillat• th• economic benatlt. lconoaic benaf it 
result• troia· delaying capital expenditures, ona•tim• coats· tor 

. conatruction/acquisition of treatment faciliti .. , and th• avoided 
cost of operating and ·maintaining the treatment vorJca. control 
authorities should use procedures which consider econoaic ben•fit 
as part of their penalty asaunent process. 

The.Approval Authority should review the Control Authority•• 
overall actions carefully to deter.in• whether it.baa routin•lY 
evaluated th• violations and contacted the SIVs in a tiaely 
manner, ascalatinq th• response vb.en coaplianca is not ac:bievad. 
It this raviav reveals that th• Control Authority bas often not 
followed its ovn procedmaes or that ·th• Control Authority baa not 
appropriately uaad its full authorities to achieve coaplianca by 
its sma, th• control Authority should be juclqad to be in 

. noncompliance. 

Wb•r• th• Control ·Authority is jud99d to bava follOV9d its 
procedur .. in alaost all caau, but th• level of aiC)Dificant 
noncoapli~c• &aaftCJ sma is 15t·or treater, tba acleq\lacy of 
control Authority enforc-nt procedur .. abould be rwi•ecl. It 
th• procedur .. are found.to be inadequate, tile pnc:eclura should 
be aodified. ft• Approval Authority aiC)bt nqUra llGClif1cation of 
th•. approved proc;raa·, throup th• HPDIS penit, or aiqht issue an . 
aclainistrati•• order raquirift9 th• adoption of. n• procedur .. 
alont.tb• linea of thoae included in tile PClll Gui~. · 

Even vbera ~· SIU• ~v• a lov l•••l of aiqnif icant non• 
complianca, tb• Approval Authority should revi..v tM. perfomance 
of tb• Control Authority to enaur• that it ia, in fact, · 

.iaplaentin9 ita.enforeuent proc:aduna ancl,that tM pnc:aclurea 
are adequat• to obtain raec11 .. tor ~oncoapliance. rar exaaple, 
vb.ere a control Authority tail• ·.to identity all violations or 
taila.to respond to violationa when they do occur, 1:ba P0'1'lf 
should normally be identi~ied aa· in nonc0mp11ance on the QHClt • 
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c •. Local limits 

·A POTW. that has violations of its NPDES permit limitations 
which are attributed to interference or pass-throuqb f~om non
domestic contributions, should be reported on the QNCR (40 CFR 
123.45 (a)). Likewise, a PO'rW whicb tail• to enforce its. 
approved local limits should be. included on th• QHCR •.. Juat as 
for ~imits based on national cateqorical pretreatment standards, 
POTWs are expected to exercise th• full ranqe of enfo·rc .. ent 
mechanisms available to ensure th• compliance of industrial users 

· with approved local limits. In asauainq th• •ffectivenesa of 
enforcement of local limits, the s ... criteria should be applied 
as tor enforc .. ent of national pretr9atlient a;andarda. 

4. Any Other Violation(~) of concern to the Approval· 
Authority _ . . · · · 

This criterion allows th• .. Approval AUthority to· identify ·any 
POTW as in reportal:ale noncompliance for a •incJl• violation or any 
combination of violations which are judqed to be important even 
thou9h they may not be covered by th• spe~if ic crit•ria in th• 
definition. These violations might include aucb violations as 
failure to update an industrial user inveneory, failure to statf 
the pretreatment pro9raa consistent with the approved proqraa or 

. NPDES permit, issuance of control mecbanisma of inadequate 
quality, or failure to develop or analyze local limits as 
requir~d by an NPDES.permit or entorc .. ent order. 

' tv• ·cqpli1pe1 n11u1Sioa 

EPA or the.approved State sbould·ua• annual (or more 
frequent) ·reports, pratraat11ent compliance inapecticma~ audits, 
any follow-up reports, 'and DMRa to evaluate th• complianc• status 
of th• permitt••· At a ainiaua, data sbould .be reviewed tvery 
six month.a ~ d•t•rain• wbeth•r th• P01'W i• in c:oapliance. Th• 
Approval Autbor~ty should attempt to schedule audits and/or 
inspectiona and receipt of r1ports to support this •ix month 
review. Onc::e th• facility is shown on .th• QNCR, quarterly 
evaluationa are needed to update th• compliance status on eacb 
QNCR. . 

complia.,c• with permit eftlu•nt·liaita, coaplianee 
schedules, and reporting can be trac~.in PCS, vbic:b i• EPA'• 
automated data syat... Th• dates for aubllisaion ancl receipt.of 

·periodic r•ports and routine requir ... nts should also be tracked 
in PCS. . WENDS data elements already include tb• date of r•c•lp~ 

. of an annual report (or periodic report). Thi• trac:Jd.nq would 
.allov-Reqions and Stat•• to forecast vben ~•ports are expected 

· and detect reportinq violat.ions, · siailar to th• process for 
trackinq disc:harq• monitoring reports and other·sc:hedUled .events. 
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.. .. -Th• Pr•treatm•nt Permits and Enforcement .Tracldnq System, 
(PPETS),·ha9 been developed, .as a pa~ of PCS, to track the 
overall performance of POTW• with their pretreatment requirements 
and th• compliance rates of significant industrial users. Moat 
of th• data in. PPE'l'S will only be indic:ative of potential 
violations. Th• apparent violation should be verified as a 
contin11ift9 prula before th• instanc:a of noncompliance i• 
reported on th• QllCR. Th• data elaanu in PCS an4 PPETS that 
may apply to repo~l• noncompliance are sU1111arized for each 
criterion in Table 2. · · 

once th• PC)'1'W bas bean reported on the.QNCR it should 
.continua to be reported each quarter until the instance of 
noncompliance is reported as resolved. Compliance vith an 
enforc .. ent order (both judicial ·and adllinistrativa) abouid be 
tracked on th• QNCR tro11 the.date the.order is iaaued until it· i• 
-t in full. EPA and/or th• approved State abould verity th• 
compliance status of th• POTW ucb quarter once it is listed on 
th• QNCR tbrou9h periodic reports traa the POTW, caaplianc:a · 
iMpec:tiona, audits, •••tin9s,.or -Ya 301 letter to tb• PO'!'W for 
compliance data and information on th• atatua of th• pr•trutaent 
illpl .. entation violation. 
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•.· Table 2 

· REPORTABLE NONCOMPLIANCE CRITERIA AND RELATED PPETS 
DATA ELEMENTS 

eri1:c;:ion 

criterion II-1 
-- Failure to Issue control 

Mechanisu 

Criterion II-2 

-- Failure to Inspect SIU• 

· criteria II-2 

-- Failure to lntorce 

pata SOurc1 

PPETS - . 

· PPETS ·• 

-
· Standarda and Reportinq Requir .. ents 

PPETS· -

Dat;a Element 

0 Number Of SIUs 
·without 

required 
mecbanisu• 

o Control 
mechanism 
def icienci•• 

o SIU• not 
inspected or 
sampled· 

o Number of .S?Us• 

0 SIU• in SMC ~ut 
not inspected 
or saapled 

o SIU• not 
inspected at 
required · 
frequency 

o Inadequacy of 
POft 
·insl*=tions 

o Vio.latiori 
suaary 

o Effluent data• 

o S.IUa in SNC• 

o Adequacy of 
P0'1'll aonitor1nq 

o SIUa in SMC 
vitb self

, aonitorinq• 

•. 
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Criterion 

Criterion I-1 

-- Failure to Entorce 
against Interterence 
and Paas-throuqh 
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oa:a source 

PCS -

PPETS -

oa:a Element 

O Nuaber of 
entorceaent 
actions• 

o Exi•ting .loc~l 
liait9 

o R•dvoru 
analysis 

o Deficiencies in 
PCTW 
application· 
of standard• 

.o Violation 
SaUry 

o Effluent· data• 

0 sm. in SMC• 

0 NWlber of 
eniorcaent 
ac:tiona• 

o ·lhmber of ma 
·•-Hd peal tie• 

0 lllmber Of 
sipiticant 
violators 
publiatled 
in tll•. 
ft .... J)aper* 

o. P- Through/ 
lntarf erenc• 
incicluta 

o Daficianci•• in 1 

P01'lf uaplin9 
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Criterion pa ta Sourc:e pat a Element 

0 Deficiencies 
POTW 
.application 
of st&ndards 

0 bf orc:uent 
response 
procedures 

Criterion I-2 

-- Failure to Submit PCS - 0 Reporting 
Annual Reports schedule 

0 hrait 
report inc;• 

criterion I•l 

-- Failure to Meet· PCS 0 CCmpliance 
Compliance Schedule• schedule 

eYenta• 

• Water Enforcuent National Data Ba•• (WENDI) data eluents 
for which data entry_is required, ·not optional. 

in 
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Th• Quarterly Noncompliance Report is prepared.by tn»OES 

Stat•• and EPA Reqions each quarter. It lists violations of 
Federally dtsiqnated major NPDES ptrmitt••• that are of concern 
to th• A9ency. Th• format is ~ascribed in Section l23.45(a) of 
th• NPDIS Requlations. For each ina~ance of noncompliance, th•· 

.report muat show th• date, basis and type of th• violation, the 
date and type of action th• a9ency has taken, and the current· 

.. ccmpUanc• status. Th• aqency should also .xplain aiti9atinq 
cirCUJ1Stances or remedial actions whic:b the ·pel"llitt•• may have 
planned. Detailed quidanc• for preparinq th• QNCR is available 
upon request .to th• Reqions or OWIP. Th• tollovin9 diacusaion 
summarizes th• basic ·requirements for reporting P0'1'W pretreatment 
violationa. · · 

The.QNCR must be submitted to EPA Headquarters sixty days 
after th• raportinq quarter ends. Th• QNCR covers Fedtrally 
d .. iqnated majors. Generally, a POTW over 1 KCD is automatically 
deai;natad as a major. Thia includes th• v .. t majority of the 
POTW control Authorities. All P0'1'W pretreatment iapl .. entation 
violation• should be.reported on th• QNCR, raqardless of vtletber 
the control authority ia classified •• a ~jor or a ainor POTW. 

A. Format 

Th• qeneral ·format for th• QNCJl i• desc:rilMd in the · 
Rtqulations. A list of abbreviations and c:od•• used by th• Stat• 
Aqancy or EPA Raqion that prepares th• report abould be attached 
to eac:b QNat. If th• hnait COllpliance Syst• (PCS) is used to . 
qenerat• th• QN~, standard abbreviations are autoaatically used 
and no special liat of abbreviations or cod ... is' needed for the 
.submittal to Headqua~en. (Note that a list of abbreviations 
may be needed for Praedoa of %nforaat1on ·Act requests.) 'l'b• 
f onaat is intended to provide th• ainiaua inforaation tbat ia 
neceaaa:y to desc:riM th• violation, allow bow and wben th• a9ency 

· reapondtd, explain any ai tiqatinq c:irc:uastanou or clarifyinq· 
coaenta, and indicate the current c:oaplianc• atatua of th• 
penaitt••· · 

·The de8Cription of the pel"llitt•• should inclwl• the naae of 
tha permit bolder, the nue,of the aunicipality, and th•.NPDU 
penait nWlber. Th• penaitt•• should be·the Coutrol,Authority for 
th• lc;»c:al pretreatment proqraa. If other aunic:ipalpemitte .. 

. . ara sUlrject ta the Control Authority,_ tb•Y ahould be listed under 
the c:o-•nta por':ion of- the entry. . 'l'b• control Authority ia 
responai»l• for violations by other per.itte .. c:av•~ by th• 
control Authority•. s pretraataent proc;raa. Siailat".;. _..., iftdutrial .. 
uaera that contr~ut• ·to th• violation·should be listed under 
comments. 
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•• Deacription ·at.the Noncompliance 

Ur:tder th• permi ttee 's nu• and permit number,· information 
on each instance of noncompliance must be reported. For 
pretreatment violations, th•.4•scription should swmariza th• 
criteria that were violated and reterenca the QNCR Requlation· 
subparaqraph. Th• subparaqraph of th• Auqust 1985 Requlations 
that apply would b• as follows: ·· 

Type qf yiqlatiqn 
_Rlqulaj;ion Supparaqrapb 

1) Failure to implement or enforce 
industrial pretreatment requirements 
. (Criteria I~l ·and II•l, -2, and •3) 

2) Pretreatment Report - 30 days overdue 
(Criterion I•2) 

3) Compliance schedule - 90 days overdue 
(Criterion I•l) 

4) Otharviolation or violationa ot 
concern (criterion II-4) 

QNCR C••ction 123.45) 

(a)(iii)(B) 

(a) (ii) U)) 

(a)(iii)(C) 

(a)(iil)(C) 

Th• criterion should be listed under th•· type of violation 
•• the·exampl• (Section VI) sbovs. ' 

Each violation should include tbe data. If tb• P0'1'W bu 
missed a deadline, th• deadline i• tbe data of tbe violation. 
Tb• laat day of tb• aontb is uaed u tb• violation data for 
violations of monthly aver&CJ••· In same cases, tb• Aqency may 
have discovered tb• violation tbrouqb an audit or inspection of 
tbe POTW pr09ru. Th• inspection/audit date abauld be noted 
under c~u. In tbe examples, all dates on tbe QlfCll are 
written in •ix diqit numbers representiftCJ tb• aontb, day, and 
year. Th• data, January 9, 1987 ·is enter~ as 010917 for tbe PCS 
qenerated QRCR. 

Tb• violation date of some lmPl .. •ntation reqair.a.nu may 
be th• date th• proqru vaa approv84. . Where t:l• PO'N baa taken 
no action to·i.mpl .. ont a requirement.sine• approval of tb• 
proqraa, tbi• beqinninq date would be ·appropriate. In other 
ca•••, th• POTW may have been issued a specific deadline. Thu• 
daadlin•• uy be established throUCJh a penait or a compliance 

. order. · For example, some proqr- require annual inspections of· 

'1c;·-,~-; 
• > • -- ,, 
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all srih. a• a condition ot th• NPD!S permit but do not astabiish 
specitic'timetrames •. In the abaence of a particular compliance 

·date, th• specific deadline should be asswaad to be one·year 
after th• affective data of the KPDES permit. ThUll, th• initial 
date of the violation is.one·year attar.th• effective date of the 
permit. . 

Tb• Reqion or approved State should contact th• POTW . 
promptly vben a pretreatment ilipl .. entation violation· is 
detected. Tb• Reqion/State abould alao indicate the' action taken 
in response to th• POTW•s failure to iapleaent an approved 
proqru on the QNCJt. In deteraininCJ th• apprapria~ response, 

· th• Reqion/State should consider the impact of th• violation, 
POTW compliance history, tbe.nWlber of S?Us, and the' nature 
and/or.duration of tb• violation. Initial violationa aay·be 
resolved throuqh traininq, conferences, or on•sit• ravieva. The 
Raqional/Stat• response should b• timely and escalate to formal 
enforcement (an .administrative order or judicial referral) if tbe 
POTW tail• or is unaJ:al• to comply in a timely fashion. ?be date 
th• action was taken should also be indicated. Planned actiona 
by th• POTW or its IV• and projected dates abould be noted.under 
co-enta. 

c. compliance StatUll 

'l'h• QNCR also tracJca the status of each inatance of 
reportable noncompliance. Tbr .. statUll cod•• are usually 
reported: noncompliance (NC), resolved pandin9 (RP), ancl 
resolved (RE) .• "Noncompliance" ••ans th• violation or pattem 
of ·violations i• continuing. • ... olved ·p.ndin9• uans th• 
permitt••.i• makinCJ •=•PtaJ:ll• profru• accordinf to an 
•nforceaJ:al• acbedul• (i.e., tbroucJh an adlliniatrative or 1•1cial 
order) to correct the violation. "Reaolved• aeana tb• pemitt• 
no lon9er exceeda th• QHCR criteria tor vbic:b tbey an liatecl. 
For th• •noncompliance• ancl' •ruolved pucU.q• atacu., tile atatU11 
date. 19 generally tile last date of tile report period. Tile statUll 
date tor .•reao1vec1• 1• either th• date th• nonc:oaplianc:e 
requiraent 19 fulfilled or tile laat day of th• report period.in 
which th• peraitt•• no lon9er .. e~ the'QllCll criteria. . . 

·The •C011aenta• coluan can be uaed to describe tile violation, 
explain paraitt•• pr09resa, indicate potential.raadi .. , project 
dat•• of compliance; and explain aqenc:y raapoMU. Ct.Iler 

.. information.can-also be reported under c::olllienta, inclwlinfJ .th• 
nu• of noncoaplyin9 SIU•: th• level' of performance or c1egr .. 
of failure by th• POTW: then- of other·perait~ tbat are. 
covered by the control Al.:':hority1 avenc:y plane for trainincJ or 
technical •••i•~ca:· anc:l th• manner in vbic:b th• aciency leamed 

· of th• violation. 
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.VI. jX1mpl1·9t Bepgrting on ~h• OHCB 

The following example illustrates how violations and·Aqency 
responses are reported. This. is a moderate-sized P0'1'W that has 
refused to :.mplement the proqraa. 

Scenario: , Hometown'• pretru~~t proqru VU· approved in June · 
1985. Th• permit required an .annaal·report, fifteen day• after 
the end of each year, beqinninq January 15, 198•. · Th• proqru· 
requ'ired t:hat peraita be issued to 15 S?Us by June 30, 1986. The 
P0'1'W va• audited in Auqust 198' and bad failed to ~r.it and 
inspect its ?Us and failed to submit an annual report. Hometown· 
meets the crit•r·ia for SNC:.~ · ·-· 

Hometown·wwrp, Hometown, us 00001 

INSTANC:Z OF REG 
. COMP!.llNC:Z 

NONCOMPLIANC:Z_i_DATE SUBPARA ACT%0N_CAGDCY/DATI) 
. STA'l'US_DATE 

Issue permit. 
(criterion ?I-1) o•3o8' . (iii) (BJ AO 1123 
RP (033181) 

Inspect SIUa · · 
cc:riterion II-2) 083086 (iii) CB> AO 1123 
RP (033181) 

(State/033187) 

(State/033187) 

Submit Annual 
Report . 

Pbon• call (State/013081) 
·011511 (ii) (Cl AO 1123 . (State/033187) 

RP (033187) 
cc:rit•ria I-2) 
C:OMICEN'l'S 

AO requir• aubllission of annual rep~rt by · 4/30/17, and per.it . 
issuance and saaplinq inspections of all SIU• by '130/81. EPA 

.Audit 8/30/16 identified violation• of permit inspection 
requir .. enta Control Authority· include• two other peraitt•••: 
Suburb one, Permit No. us 00001 and Sliburb TVo, Per9it No. us 
.00009 who auat ···•t' th• schedule for inapectiona. 

' Diac:usaion: Th• entry on the QNCll for Boaetovn sbova th• nue 
and permit number of th• facility. Tb• control Authority also 
cover• tvo other peraitt•••· Three reportable noncoapliance 

·.criteria were· exceeded C••• sections I .and. II ot this guidance). 



.. 
. . 

~ .. - ' Th• annua~ report was du• January 15, 1987, accordin9 to th• 
NPDES permit tor.Hometown. Th• approved pro9ram was th• basis 
for th• other reported violations. Th• •req subpara• identifies 
th• section of th• existinq QNCR which cavers th• violations. 
Th• State has called th• city which promised to sul)mit the annual 
report.· After disc:usaion vitb tile city and its outlyinq 
jurisdictions, an administrative order vaa issued vith. a 
ccapliance schedule. to resolve all tbr•• violations. Bometovn is 
follovinq an entorca&J:)le schedule that vill lead to coapliance, 
so ita compliance status i• sbovn as •ruolved pencU.Jl9• •u• for 
all tbr•• violations. Th• .comaenta inclicate tile compliance 
~•adlinu. 

VII. R11pcn11 tq P9TW Siqnificani Hqncqmplianee fgr Failur1. tq 
Impl1m1nt Approvld Pr!tr11tm1nt !roqram1 

Thi• Guidance establish•• criteria for deteziaininq vban a 
PO'l'W'• failure to implement pretreatment proqru requiraanta 
meets th• level of •iCJnif icant noncoilpliance. In all inatanc•• 
where th• violation i• judqed to be SNC, th• violation au.t be 
addr••••d on a •timely and appropriate• baaia. Th• definition 
for •t:.mely and appropriate• for pretreatment iapl .. •ntation vill 
be the.same as for NPDES violations. That is, th• violation·must 
oe resolved or EPA or the approved State must take formal . 
enf orcamant action to resolve th• violation before the PO'fW 
appears on the seconcl QNCR. In th• rare circuastanc:aa vb•r• 
formal enforcement' is not taken and tile violation not raaolved, 

_the ac::.nisearin9 a9ency auat prepare a written record· to justify 
why no &:-:icn or the alternate action vu aora appropriate. , 

.Where "timely ancl appropriate• enforc~t action ia not taken, 
the POTW vill be listed on tha·lxc:aptiona List and vill be 
tracked until sucn tiae u the violation is fully raaolvad. Each 
justification tor tile lxc:eptiona Li.at vill be evaluated · 
individually to detaraine vb•th•r th• tailure to take &Rion vaa 
justified. Th• juatif ication should mak• clear th• reason for 
not t&kift9 action and diacus• ·audl fac:e:=s •• the nature of the 
implementation· requiraent achaclul•, t.-.e \i-:~a:.-·.~.~... !ate c~ 
compliance, and th• alternative proc:ua that ..;.;. ..... Ae usec to 
reaolv• the violation. 
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*** "Application and Use of the Requlatory Definition of 
Significant Noncompliance for Industrial Users", dated 
September 9, 1991. · 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
• # • ~ • • 

· WASHINGTON, D.C. 20460 

. . 
<.\ SEP 9 1991 · 

MEl\tORANDUM 

SUBJECT: Applicanon and Use of the Regulatory Definition of 
Significant Noncompliance· for Industrial Users 

FROM: Michael B. Coo~ Qire-/YJ/J ~ ii/i~ / l /~k.. 
Office of Wastewater E:fo'l::~nt "~Co~IWiEC 

TO: Water Management Division Directors, Regions 1-X 
·Approved Pretreatment State Coordinators 

Background: 
. . . . . 

CFFICEOF 
WATER. 

On JUiy 24, 1990, the Agency replaced the definition of "significant violation" with 
the definition of "significant noncompliance" (SNQ [see 40 CFR 403.8(f)(2)(vii) and SS · 
Fed. Reg. 30082]. ,. This change eliminated the inconsistencies which arose in applying the 
significant violation criteria and. established more ·parity in tracking violations committed by 
industrial users. The definition of SNC parallels the Pretreatment Comp~ Monitoring 
and Enforcement Guidance (PCME) definition of SNC published in 1986. 

. . 

This memorandum responds to severil questions .frOm States, publicly owned 
treatment works (POTWs), and industry regarding the application of the SNC definition. 
One frequently asked question is whether the time frame for determining SNC for teehnical 
review criteria effluent violations is a static six month period (ie., a fixed six month 
calendar interVal) or a rolling six month ·time frame (i.e., the current day minus six · 
months). POTWs and indusiry have also inquired whether ,all data must be used to . 
calculate SNC. The following discussion is provided to promote consistency in the · 
application_ of this definition. Regions, States and PO'IWs should determine SNC in the 
manner. prescribed below. 

Pretreatment P01Ws are reqUired to notify the public of significant industrial users 
which meet the definition of SNC through publication· in the newspaper. Th= P01W 
should also use the SNC criteria as the basis fQr reporting an industrial uSCI"•s compliance 
·status to the Approval Authority in its Pretreatment Performance Report. According to 40 
a:R. 403.12(i)(2), the POTW must report on the c0mpliance status of its: industrial 
user unive~ at the frequency specified by the Stat~ or EPA .National Pollution 
Discharge Elimination System (NPDES) permit, but in ·no ·case· less than once per 
year .. Finally, the definition of SNC. is used to dete~e \\'.hether a formal enforcement 

. · action against. a user is wmanted in accordance .with. the PO'IW' s Enforcement Response 
Plan (ERP). 

···: . . ' . ··. 
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Applying the Definition: Use of the Six Month Time Frame: 

There. aie seven ctjteria set fonh in §403.8(f)(2)(vii). Two of these criteria concern 
violations evaluated o~r··~ six month time frame. The Agency intends for Control 
Authorities to evaluate· the~ criteria on a rolling basis. The EPA' s long' established 
pracace in . the NPDES program is to evaluate SNC for direct dischargers each quarter . 
using data from the previous six months. Similarly, Control Authorities should determine 
SNC for their universe of industrial users on ;the same rolling quaners basis using fixed 

· · quarters establisJied by the Control Authority to cQrrCspond to its "pretreatment year" (e.g., 
March 31, June 30, Septembeto 30 and. December 31). 

At the end of .each quaner, POTWs and States are to evaluate -their uidustrial user's 
compliance status using the two criteria. of the SNC definition which aie evaluated on a six 
month time frame (i.e., the_ "A" and "B~' criteria under the regulatory definition). Under 

·.this system; each indusaial user is evaluated for SNC four times during the year. and the. 
total evaluation period covers 15 months (i.e., beginning with the last quU:tcr of the 
previous preaeanncnt year through the end of the cmrent year). When the POTw is 
requited to publish,. it must list in the newspaper all· industrial users which have been 
identified as SNC during the previous year (i.e., the SNC criteria. were met during . any of 
the previous four quarters). ·. · 

If a facility has been determined to be in SNC based solely on violations wrueh 
occurred in the first quarter of the 15 month evaiuation period (ie., the last quarter of the 
previous pretreanncnt year) and the facility has demonstrated consistent compliance in the 
subsequent four quaners, then the POTW is not required to republish the Indusaial User 
(IU) in the newspaper if the IU was published in ·the previous year for the same violations. 

Use of Industrial User and POTW Data in Determining SNC: · 
' 

.. Several P01Ws have inquired whether all data, in~luding Control Authority 
sampling and· indusaial user self-monitoring, .must be ·used in determining SNC. This 
question arises from the Concern lhat an industrial user may choose to conduct its sampling 
effons at times in which it knows that it is in compliance (e.g .• during early morning stan
up or during periodS in ·which the industrial process is doW!l). The concern is ·that use of 
these unrepresentative data will allow the industry to craft· its compliance status such that it 
will never be in SNC. · · 

The regulation defining SNC ·clearly requires that all measurements taken in the. 
appropriate six month period must be used to determine a facility's SNC status. Therefore. 
any and all saniples obtained du:Ough appropriate sampling techniques which have been 
analyzed in accordance with the procedures established in 40 CFR Pan 136 must be used 
to deteimine whether the facility is in SNC. · 

. The General Pretreanncnt Regulations funher state that periodic compliance repons 
must be based on data obtained through appropriate sampling and analysis. and .the data 
must be representative .of conditions occurring during the reporting ~riod [403.S(f)(l)(iv) 



and 403.12(g)(3)]. The Control Authority must require that ti:equency and scope. of 
industrial user self-monitoring necessary to assess and assure compliance by industrial users 
with applicable pretreatment standards ·and requirements. 

• • ' '. f • 

. ; . ., ) 

• The nature ~d-· scope of the sampling undenaken by an industrial us~r is ·under the 
control of the Control ·Authority through the issuance of an industrial user permit.: These 
permits should specify the sampling locations and sample collection method necessary . to 

. ensure that representative samples are obtained for all regulated w~te streams. By 
requiri.Lfjndustrial users to obtain representative samples, the Control Authority will ensure 
that industrial users do not evade noncompliance .through selective samplliig of their 
industrial processes. 

Conclusion: 

The Control Authority is requlred to screen all compliance data, whether generated 
through industrial user self-monitoring or by the Control Authority, to identify any 
violations of pretreatment requirements. Whenever there is.·a violation. the Control 
Authority must take appropriate e~orcement action, as defined in its ERP. After this 
initial enfOMemcnt response, the Control Au~ority should closely track the industrial user's 
progress toward co.mpliance by inq-easing the frequency of user self-momtoring, increasing · 
the PO'IW's monitoring, or both.. 

When follow-up activity indicates that the violations persist Or that satisfactory 
progress toward compliance is not being made, the Conttol Authority is ~quired to escalate 
its enforcement response in accordance with the procedures established in its ERP. At a 

, minimum EPA expects POTWs to address SNC with an enforceable order that 
requires a retum t~ compliance by a specific deadline. When this enforceable order 
involves .a compliance schedule, the iridusttial user re~ in SNC dming the period of . 
the schedule (unless the facility returns to compliance prior. to the end of.the schedule). For 
example, if the duration of the -schedule is two years, the facility should be published in 
both years. Of course, the P01W should explain in its publication that the Violations have 

· been addressed. with a formal enfon:ement action (sii:nilar to a "resolved peru;ing" listing on 
the Quarterly Noncompliance Report). · 

. I 

The defillidon of SNC provides a benchrriark against which the compliance staru~ of 
an industrial user and the enfon:ement activities of P01Ws can be measured.. The concept 
of significant noncompliance plays· a pivotal role in the implementation· and enforcement of 
the National Prettear:mcnt Program.. In order for the definition to succeed, it is critical that 
each Col)trol Authority· apply it on a consistent basis. If you have any further questions Qn . 
. this issue, please feel free to call ·me at (2Q2) 260-5850. The staff person familiar with · 
these issues is Lee Okster at (202) 260-8329. 

cc: Cynthia Dougherty 
Regional Water Compliance Branch Chiefs . 
Regional Pretreatment Coordinators 
Lead Regional · Pretteaanent Attorneys 
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"Determining Industrial User Compliance Using Split Samples·",_ -
January 21, 1992. 



UNITED STATES ENVIRONMENTAL PROTECTION AGEN.CY 
. WASHINGTON, D.C. 20480 . 

~211992 

. MEMORANDUM 

.SUBJECT: Determining Indusuial User CompU.Uce Using Split Samples 

FROM: 

TO: 

Rk~ <i Kozlowski, Direcmr. ~ H·-~ ~ 
Enforcement Division · · . · · · 

Mary Jo M. Aiello, Acting Chief. 
Bureau of Preueaancnt and ResidnaJs . . 

I. 

OFFICE OF WATER 

This memo is a.iesponse to your letter of September 30~ 1991, where .you requested .-. , 
written clarifi~ti.on regarding the use of split Samples for determining indusuial !JSer (lU) 
compliance under the Preueattnent Program. Specifically, you requested.guidance on how to 
use the data from split samples for detemlining ru· compliance in" situations where ·split .. 
samples yield different analydCal results. The fundamental question posed by your inquiry is 
whether all analytical results ·must be used when evaluadng the compliance status of IUs and 
how to use those results for determining compliance. In. situations where split samples exist 
and both samples were properly ~served and analyzed, P01Ws should .evalwc Compliance· 
with applicable Pretreatment Standards in the manner described below. . . 

When evaluatbig the ·compliance status of an industrial user, the POI W must use all 
samples which were obtained through ~ sampling techniques and analyzed in 
accordance with the procedures established~ 40 CFR Pan 1361

• 1be Environmental·. 
Protection Agency (EPA) bas ~tly encouraged Publicly-Owned Treau:nem Works 

·.' CP01W s) to periodically split samples with industrial users as a method of verifying the 
quality of the monitoring data. When a P01W splits a sample with an.ru .. the. POTW must 
use the results from each of the split samples. 1 • • • · 

\ 

A legitimate question m:ues, however, when a properly collected, preserved and · 
. analyzed split sample produces ·two different analytical results (e.g., one .which indicates 
compliance and the other shows noncompliaiice, or where bodi indicate either compliance or• 
noncompliance but the· magnitudes are substantially differerit). In these instances, questions 
arise regarding the compliance st&rus of the IU, and what $hould be done ro reconcile the · 
results. · 

. . .. . 
See Memorandum. • APJ>licmion and Use of Ille Regularory Definiaon of Si~ Noncompliance for 
Ind~ Users." U.S. EPA. September 9. 1991. 



There is inherent variation in all analytical measurements, and· no two measurements 
of the same analyte (even when drawn from the s~ sample) will produce identical results .. 
When a split :sample is analyzed using appropriate meth~'- there iS no technical basis for 
choosing one sample tcsult o~ the other for determining the compliance stams of a·facility. 
Since this is L'te case for all split sample$ w.hich have been properly analyzed, the 'PON . 
should average the reslilts from. the .split and use the ~ting average number ~hen · 
determining the compliance status. of ari IU~ Using the average of the two sample results 
avoids the' untenable. situation of demonstrating compliance and noncompliance from the same 
sample. · 

. . If the split sample produces widely diverge~t iesults or ~suits which are diff~nt over 
a long period of time, then the ·cause of -the discrepancy between the analyticll ?Csults. should 
. be reconciled. ·When. this happens, the POTW should investigate Quality Assurance and 
QualitY·Conttol (QA/QC) procedures at each laboratory involved. For example, the POTW 
could submit a spiked s~le ("i.e., a sample of known concentration) to the laboratories 
involved (preferably blind)·to determine which~ may be in error. . · 

. In situations where one or both of the analytical. results is de~ed .to .be invalid, 
there arc compliance and enfmcemeilt consequences. If one Of the analytical ~suits is 
determined to be invalid, the average value for that sample is also invalid.. In this .situation, 
the value for this sample should be the value of the sample ·which was not determined io be · 
invalid (e.g., if the IU's ~suits are determined to be invalid, the. ParW· should use us sample. 
for assessing compliance, and vice versa). lf ~ Samples an determined to be invalid, the . 
averaged result from that sample should be discarded and n~ UJed for compliance.assessment 
purposes. In either case, the PO'IW must recal~ the compliance swu$ of the IU using. 
all tcmaining valid simple results. · 

·.· In sllmmary, ·whene~r sPlit samp~s are taken.and both are proPerlY pteSCrYCd·an~ .: •. 
analyzed, the P01W should average the mults fmm each sample and use the averaged Value 

. for determining. compliance and appropiWe enforceinent respo~ Wh~ the sample results 
are widely divergent, the l:'OTW should insdgate ·QAJQC measures al each of the analytical 
laboratorjes to determine the cause of the disC:zepancy. If one or both of the saniplcs are 
invalid, tlie POTW ~ rec~ the compliince status of the IU using all valid results. . . 

· · If you· have any ~er questiom ~prding these questio~ please feel free ·to call me 
at (202) 260-8304. The staff person familiar with these _issues is-Lee Okster. Lee can·be 

·reached at (202) 260-8329. · 

cc: .. Cynthia Dougherty 
Regional PretrCa.tment CoordinatOrs 
ApproveP State Preaeamlent Coon:liiwors · · 
Bill Telliard . . . 



UNITED STATES ENvlRONMENTAL PROTECTION AGENCY 
WASHINGTON, O.C. 20460 . 

Mr. Harold R. Otis 
Chairman, Split Sampling Task Force 
Greater Fort Wayne Chamber, :of Commerce 
826 Ewing Street 
Fon Wayne,· IN 46802-2182 

Re: Using.Split Samples to Determine ~dustrial User Complianee 

Dear Mr. Otis: 
. . 

- --·-
- - --

' OFACEOI 
. WA'T!A 

I~ response to your-'letter·of Januaey 12, 1993, and your phone conversation of 
February 9~ .1993, wi~ Lee Okster, I ~ providing a funher ~ion of the issues 
surrounding the· use of split samples to determine induStiial user (IU) .compliance with 
Pretreatment Standards. In your letter and your phone converSation, you requested 
clarifintion from the 'Environmental Protection Agency (EPA) on three &sues. FirSt, · 
you requested a .firm definition of what constitutes '\vi~ely diveraent results•. when 
comparing split sample results. Second, when a publicly owned treatment works 
(POTW) splits a sample with ·9 IU, )'ou inquired whether a POTW must use the · 
industrial user's data to determine complianee with pretreatment standards. · Fmally, you 
requested written authorization from the EPA to incorporate ~e language.from our . . 
existing P.idance memotandµm on split samples into the Rules and Regulations of the 
Wate~ Control U~ty for the Oty.~f Fort Wayne. · · ' 

As you are aware, the EPA issued a memorandum on January 21, 1992, entitled 
"Determining Industrial User Complian~ Using Split Samples.• The ."widely divergent 
results" criterion established in this memo is to be used as an indication that a problem 
exists with the laboratory analysis. We did not ~elude an indication of what constitutes 

· "widely divergent" in our memorandum becaU;Se ·the amount of •normal• analytical 
variability depends on the pollutant parameter being tested and the method being used 
to analyze the sample. With appropriate QA/QC, this -norma1• analytical variability is 
small. In general, thoug~ metals analyses have a smaller variation than organics 
analys~s, but the magnitude. of the variability depends on the ·pollutants. be~g tested 
Therefore, no hard and fast rules exist for determining what is widely divergent. This 
determination is left to the discretion of the local authority .. 



Must the P01W Use All Sainple Resulls? 

· In the January, 1992, ·memorandum we state that "the POTW must use all samples 
which were obtained through appropriate sampling techp:iques and analyzed in· · · . 
accordance with the procedures established. in 40 CFR Pan 136.". The memo· further -
states ."(w]hen a POTW sp~ts a sample with an IU; the POTW must use the results from 
each of the split samples." . 

The POTW is ~equired .to sample th_e IU_ at least once per year to· determine,· 
independent of information supplied by. the ·W, the c0mpli8nce statUS of that facility.: .If 
t~e POTW doe5 not wish to be in a position of comparing its .own data with the IU when 
it samples the IU's discharge, i~ is not required to split its samples with the IU. 
Furth~rmore, we do not recommend that the POlW use a split sample. with the industry 
to satisfy its annual samp~ requirement. The POTW should pull _its own ~pie so 
that it has data' which are truly .independent of the IU's results. . 

The P01W aiso has the primary-r~ponsibiliey to emure compliance by the IU 
with all applicable pretreatment standards and requirements. One way the POTW can 
satisfy its requirement to ensure complian~ ·is to split a routine sample ta.ken by the IU. 

· If a POTW-splits a routine sample ti.ken by the IU, it must use the· IU's data, in · 
conjunction with its own, to determine the complialice status of the fac;ilitY (assuming_ all 
of the data are sampled and analyzed appropriately). We encourage POTWs to 5plit 
samples in this manner to :verify the IU's data. In· a similar fashion, if the POTW 
chooses to split its own saniple with the IU, it must use all of the data. to determine the 
compliance s~tus of the facility (assuining all of the data are appropriately analyzed). - . . . . . ' . 

. . When the PoTW splits a sattipie with ~ :JU (whether it is a routine mnple by 
the IU. or an annual sample by the POTW) the POTW has. the responsibility to · · 
dete.rmine· whether the IU's ·results from the split ·sample are valid. Where an IU's 
results are different than the POTW'S, the burden iS on the IU to show that all 
prese.rvation.· cl:tain-of ~tody, and ._analytical° and QA/QC. methodS ·were followed. If the 
U.J cannot make this showiJl& then the analytical results .from the. IU .should be discarded 
when determining the compliance status of the. facmty. •If the ru establishes that it. 
followe9 _all appropriate procedures. then the P01W shoUld review its own QA/QC · · 
program. If both the IU and POTW have followed appropriate procedures.. and there is 
still a wide divergence, then follow'."up sampling should be conducted. If follow-up 
sampling consistently shows IU noncompliance, or if the POTW is otherwise satisfied 
with the validity of its own results, it should proceed to fo~ow its enfor~ment 
-procedures. · 

rAuthorization From the EPA 
. . 

. · . In regard to yow: final request, the City of fon Wayne bas the authority to . 
incorporate these pr~dures into its Rules and Regulations with<;>ut any authorization 
from the EPA. As long. as the City has the minimum legal authorities to implement its 

- 2 -.. 



approved program, it has satisfied. its requirements under the Federal regulations. . As 
.always, µie City- is encouraged to adopt :the EP A's .Pretreatment Guidance whenever 
p~~ibl.e. . · · _. _ · 

I hope ·this letter responds to your questions and concerns. If you have any · ·· 
funher questions, please feel free to call me at (202) ~60.8304 or you can call Lee at 
(202) 26();.8329. . ' 

Sincerely yours, 

. . . • ti /. ( I °// ·, I 

.. '.-.{;;;~.-~~r 
Water Enforcement Division 
U~. Environmental Protection Agency 

cc: ·Cynthia Dougherty 
· Regional . Pretreatment Coordinators · 

Approved State. Pretreatment Coordinators . 

I . 

. . 
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VI .B.36., 

"The Use of Grab Samples to Detect Violations of Pretreatment 
Standards", October 1, 1992. 1 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, O.C. 20460 · 

• J • 

•' 
. cr;r I · 1992 

MEMORANDUM CIFFICECF 
WATER 

SUBJECT: 

FROM: 

TO: 

The Use of .Grab Samp:l.es to Detect Violations ·of 

::::::~n:o::n::::t /JrlJ .. /.~ • J l J L . . .· · · 
Office of Wastewatei:: En~b~~ ~<r.ance (WH-546). 

·Frederick F •. st~ehl~~~-~ ~-~/? 
Enforcement counsel f6r-Water (LE-~ 
Water Manaqement Division· Directors, Regions I - x · 
Envirbnmental Services 
Division Directors, Reqions I - X 
Reqional co\insels, Reqions I "'." X 

The primary .. purpose of this Memorandum is to provide 
quidance.on the propriety of usinq sinqle qrab a;amples .for 
periodic compliance monitorinq to determine whether a ·.violation 
of Pretreatment Standards has occurred. More specifically, the 
Memorandum 'identifies those. circumstances when sinqle qrab · 
results may be used by Control ~uthorities, l,.ncludinq EPA, Stat·e 
or publicly owned·treatment.works (POTW) personnel, to•determine 
or verif.y an industrial user's compliance with cateqorical 
standards and·loca~ limits. Please be aware tbat the concepts 
set out belqw are applicable when draftinq self-monitorinq 
requir~ments for i.ndustrial user permits. 

REGULATORY BACKGROUND . . . . 

The General Pretreatment Requlations require Control 
Authorities to sample' all siqnificant industriai users (SIUs) at 
least once per year [see 40 CFR 403.S(f) (2)(v)]. In addition, 
the Requlations, at 40 CFR 403 .12 (e), · (q) and (h) require, at a 
minimum, that· all SIUs self-monitor and report on their 
compliance status for ;each.pollutant recjulated by a Pretreatment, 
Standard at least twice per year \inless the control Authority 

•chooses to conduct alt monitorinq in lieu of self-monitorinq.by 
its industrial users. · · · . . 

The. 1?0TW ··should .·conduct more frequent samplinq and/or 
requi~:e more frequent self-monitorinq by an industrial user if 
deemed necessary to assess the industry's compliance status {e.q., 
:!: daily, weekly, monthly or quart:erly ·frequency as appropriate) .. 
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The Requlations, at 40 CFR 403.12(q) and (h), also specify 
that pollutant sampling and analysis be performed usinq the 
procedures set forth in 40 CFR Part 136. Part 136 identifies the 
proper laboratory procedures to be used in arialyzinq industrial 

·wastewater. (including the volume of wastewater necessary to . 
. perform the tests and proper techniques to preserve the. s.ample 's 
. inteqrity). However, with certain·exceptions, Part 136 does not 
specifically desiqnate.the method to be used in obtainil'iq samples· 
of the wastewater. Rather, section·403.l2(q) and (h) require . 

· samplinq to be "appropriate" to obtain "representative" da"t;a; 
that is, data which represent· the nature and character of the 
discharge. · 

DISCUSSION OF BASIC SAMPLING TYPES 

Samplinq may be conducted in two basic ways. ·soth types of 
sampli11q provide valid, useful information about the processes 
and pollutants in the wastewater beinq sampled. The first is an· 
·"individual qrab sample." .An analysis of an indivi~ual qrab 
sample provides a measurement of pollutant concentrations in the 
wastewater at a particular point in time. For example., a sinqle 
qrab sample miqht be used for a batch discharge which only occurs 
for a brief period (e;q., an hour or less). Such samples are 
typically collected

2
manually but are sometimes obtained usiriq a 

mechanical sampler. · 

The second type of sample is a "composite sample.".· 
Composite samples are best conc~ptualized as a series of qrab 
samples wl:lich, taken together, measure the quality·of the 
wastewater over a .specified period of· time (e.g·., an. operatinq · ~· 
dayf •. Monitorinq data may be composited on either a. flow or time 
basis. A £low-proportional composite is collected after tbe . 
pa!?sage of a defined volume of the discharqe· (e.q., once every· 
2,000 .qallons) •. Alternatively, a flow-proportional composite may. 
be obtained by adjusting the size of the aliquots to cor?;espond 
to the ~ize of the flow. ·A time-proportional composite is · 
collected after the passaqe of a defined period of time (e.g., 
once' every two hours) • · 

Generally, composite samples· are. CC)llected usinq a. 
mechanical sampler, but may _also be obtained through a seri.es of 
manual qrab_ samples taken at intei-Vals which correspond to the 
wastewater flow or time of the facility's operations~ In some 
cases, composite data is obtained by combining grab samples prior 

2
· Mechanical sam;:lers may ·not be used to sample for certa£n 

po 11 utan ts ( e. g . , thosu which co.uld adhere to the sampler tubinq, 
' volatilize in the sampler,. or pollutants with short holdinq times). 

' 



·to transmittal to a laboratory. At o~her times, .the sampies 
remain discrete and-are either combined by the laboratory prior 
to testing or are ~nalyzed separately (and

3
mathematically 

averaged to .derive a daily maximum va·1ue). . , · 

.DETERMXNXNG APPROPRIAT• COMPLIANCE SAHPLING·METBODS . . . 

'EPA policy on appropriate compliance sampling· types has been 
articulated ·in several pretrea~ent guid.ance manuals and . 

: resiulatory preambles, and continues.to be as follows: 

A. Compliance With categorical Standards 

•. Most effluent limits established by -categorical· .·standards 
are·imposed on a maximum dai~y-average and a monthly-average 

·bases.· Generally, wastewater samples t~ken to determine 
compliance·with these limits sh~uld be collected using. 
composite methods. 

• . Th~re are exceptions to the general rule. Composite 
samples are inappropriate for certain characteristic 
pollutants {i.e., pH and. temperature.) since the composite 
alters the.characteristic being measured. Therefore, 
analysis of these pollutants s~ould be based on indivldual 

,grab samples. Alternatively, continuous monitoring devices 
may be used for measuring compliance with pH and temperature 
limits. Any exceedance recorded by a· continuous monitoring 

·device is a violation of the standard. . · · " . 

• Sampling wastewater from electroplating facilities 
regulated under 40CFR Part.413 may be conducted usinq 
single grab.samples ((assuming that. the qrab samples are 

· repz~"esentative of the 'daily discharge for a ".particular 
fa.cility); see also preamble discussion at 44 Fed •. B.@.si~ 
52609,·September 7, 1979), · 

• A series of grab samples may be needed to obtain . 
appropriate composite data for some pa.rameters due to the 
nature of the.pollutant being sampled. Examples of this 
situation include: 

· 
3 .Daily maximum discharge limits are· controls on the a.verage 

wastewater ~trength over the cou::se of the operating day. They are 
not iptended.to be instantaneous limits applied at any single point 
cu=ing that operating day. . 
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.Samplinq for parameters which may be altered in 
concentration by compositinq or storaqe. These 
pollutants includ~ pH-sensitive compou{lds (_i.e., total 
phenols, ammonia, cyanides, su.lf ides) ; and , volatile 
-organics such as purgeable halocarbons, purqeable . 
aromatics, acrolein, and acrylonitrile • . . 
sampl~nq for pollutants with ·short holding times-·such 
as hexavalent chromium and residual chlorine:· and 

\ # • • • 

samplinq for pollutants which may adhere to the sample· 
container or tubinq such as ·fats, oil and qrease. 
Indivic:lual analysis for ~hese parameters ensures.that 
all.the material ·in the sample is accounted far • 

. B. Compliance With J.,ocal Limits 
. . 

• Local limits may be·estab~ished on an instantaneaus, 
daily, weekly or·monthly-averaqe basis. The sample type 
used.to determine compliance with local limits should be 
linke~ to the duration of the pollutant limit beinq applied. 

Compliance with instantaneous. limits should be 
established using individual qrab samples. Exceedances 
identified by composit~ sampling are also vi~l.at~ons. 

Compliance with daily, weekly or monthly averaqe • 
·1imits should be determined usinq composited samplii.g. 
data, with the same exceptions noted in A, above.. . 

Measureme~ts of wastewater strenqth ··for non~ 
pretreatment purposes (e.g., surcharqinq) may be 
·conducted in a manner prescribed by the POTW. 

. ' 

GRAB SAMPLING AS A SUBSTITUTE POR·COMPOSITE SAMPLING 

EPA is aware that a number of control Authorities currently 
rely on a sinqle qrab sample to determine compliance, 
particularly at small industrial users, as a way of holdinq down· 
monitoring costs. It is EPA's experience that the process 
activities ·and wastewater treatment at many industrial facilities 

· may not be sufficiently steady-state as to al!"ow _for routine use 

4 Certain pH-sensitive · compounds can be automatically 
composited without losses if th~ collected sample is only to be 
analyzed for a single 'Carameter. Additi:>nally, a series of qrab 

. sample_s may be manually compo_sit-=d if appropriate procedures are 
followep. · · 
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of single grab results as a s.ubs~itute for composite results. . 
Therefore, the Agency expects composited data to be used in most 
cases •. However, there are several .circumstances when a single 

. grab sample may be. prope-rly substituted for a single composite 
·sample. These situations are: · · 

Sampling·a batch or other similar short term discharqe,. 
the duration of which only allows tor a single grab 
sample to be taken; · 

Sampling a facility where a .statistical relationship 
can be established from ·previous grab and composite 
_moni~oril"9 da_ta obtained over the-.same long-term period 

· of time; and . . · . . 

Where .the industrial us~r, in its self-mo.nitoring 
report, certifies· that the individual 9rab sample is 
representative of its ·daily operation. 

. . 
Except for these· ·circumstances, Control Authorities should 
continue to use composite methods for their compliance samplin9. 

GRAB SAMPLES AS A COMPLIANCE SCREENING TOOL 
•. 

Control Authorities may consider usin9 grab samples as a 
compliance screening tool once a body of composite data (e.g., 
Control Authority and self-monitoring samples obtained aver a 
year's.time), shows consistent compliance. However, in the event 
single grab samples suggest. noncompliance, _the control Authority. 

5 
· Grab samplinq may provide results that are similar to 

composite sampling. See for example, a March 2,,1989, Office of 
Water Regulations. and Standards (OWRS) Memorandum to Reqion IX' 
describing the results of a statistical analysis of sampling data 
from a single industrial facility. These sampling data included 
both individual grab and flow-proportional, composite sampling 
obtained during different, non-overlapping time periods. · After . 

. reviewing the data~ OWRS concluded that the· composite and grab 
sample data sets displayed .similar patterns of violation for lead, 
copper, and total metals. In fact, the analyses did not find any 
statistically :significant difference in the _concentratiQn·values 
measured between the. grab and composited data. Furthermore, 
additional statistical tests of the two data sets indicated that 
the means and v'ari~nces for .each pollutant . werE: similar. The. 
sta~istical conclusion was that the plant was judged to be·O\lt of 
c:r.pliance regardless of what data were analyzed. · 
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and/or the· industrial user should resample usinq composite 
techniques on the industrial userf effluent until consistent 
compliance is aqain demonstrated. . · ·. ·. . . 

control Authorities may also rely on sinqle gral:» samples, .or 
a series of. grab samples .for identifying and trackinq sluq 
loads/spills since these "single event" violations are not· tied 
to a·discharqer~s performance over.time. . · 

. ·- . . -· ' 

Any time an ·sro•·s s.ampl~ (either q~ab .·or compo.site) shows ·. 
noncomplian~e, the·General Pretreatment Requlations, -at-.40·CFR 
403.l2(g)(2), ·require that the SIU notify the Control Authority 
within twenty four (24) hours of becominq.aware of the violation 
and resample within 30 days. Furthermore,_ EPA encourages control 
Authorities to conduct or require more intensive sampling in 
order to thorouqhl~ document the extent of the violation(s). Of 
course, the use of qrab samples should be reconridered in the 
event t~e SIU.chanqes its process or treatment. 

SOMMARY · 

The collection and analysis of samplinq data is the. 
foundation of EPA's compliance and enforcement programs. In· 
order for ·these programs to be successful, wast~water samples 
must be properly collected, preserved and analyzed. Althoug~ the 
Federal standards and self-monitoring requirements are 
independently enforceable, control Authorities sheuld.specify, in 
individual control mechanisms for industrial . users., the sampling · 
.collection techniques to b.e used by the industry. · Generally, 
.pretreaqnent sampling should be conducted using,co~posite methods 
wherever possible, to determine compliance· with daily; weekly or .. 
monthly average limits since·this sampling technique most closely 
reflects the averaqe quality of the wastewater as it is 
discharqed to the publicly owned treatment works •. Grab samples 
should be used to determine compliance wi~h instantaneous 
limits.. There are circumstances when discrete qrab samples are 
also an appropriate, cost effective means of screening compliance 
with _daily, w~e~y. and monthly pretreatment standard•· 

6 . ·. . . . . 
Where grab samples are used as a screening, tool only (i.e., 

consistent compliance has been demonstrated -by composite data), the 
results should not be used in the POTW' s calculat'ion of significant 
noncompliance (SNC). · · . . . 

7 ·When POTWs choose to allow the SIU to collect sinqle grab 
samples, the POTW should. draft the SIU's individual control 
mechanism to· clearly indicate that qrab samples are to· be o~tained 
thereby pr.eventinq any uncertainty at a later dat~. 
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In summary,. there are limited situations in which sinqle 
qrab sample.data may be used in lieu of composite data. ·Assuminq 
adequate quality control.measures are observed, analyses of these 
grab. samples can indicate noncompliance with Federal,' State and 
Local Pretreatment Standards and can form the basis of a 
successful enforcement actiC?n. Grab sampling can also be useful 
in quantifyinq.batches, spills, and slug loads which may have an 
impact on the publicly owned treatment works, its receiving 
stream and sludge ·quality• · .. 

~hould you have any further co~ents or ~estions reqarding 
this matter, please have your staff contact Mark Charles of OWEC· 
at (202) 260-8319, or David Hindin of OE at. (202) 260-8547. 

cc: Frank M. coviriqton, NEIC 
Thomas O'Farrell, OST 
Regional and.State Pretreatment Coordinators 
Lead Regional Pretreatment Attorneys, .Regions I - X 
Ap~roved POTW.Pretreatment· Proqrams 
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VI. SPECIALIZED ENFORCEMENT TOPICS 

C. SECTION 311 



vr.c.1. 

"Oil Spill Enforcement", dated January a, · 1974-. · outdated. 



UNITE:D STATES ENVIRONMENTAL PROTE:CTtON AGENC¥ 
W~SHINGTON, O.C. 20~60 

JAN· 8 1974 

OFFlC!.OF.' 
OW'OR~IENT MIO Ci£. ... £r~I.. c:::t.msa 

Regional Enforcement Di=ec:t~:rs 
~e.ilk.-ic:e ·.a.n~ ~alys.is Directors 
~lor.ai·oil a.na ua~a-do~s Miteriais ccordina't.O~• 

et1un.sel.. 

Attaeh'!d is a status re.=:?:t. of EPA Oil ·and ttazarC.C?\lS Materials 
S])i~ ~nforc~ent ac~ions coverinq t..~e pe:ioc Janua:; l to Octc:er 1, 
1Si'3. !t shows a g:-eat i~=ovemen"t over last·year's :reeo=d, 
alth~tl;h s=e Re-;ions should· app<:l:en:ly be ::ore aeti•.:e. Scme Re-;.i~!'lS 

· wi.~'l· ·few · ae~on.~ reported cay: be relying on s~oc.q coast Gu~d.- · en.Zo::e
~ent orocra:::s. · .. A!l Regions should send :e the Coast Gua.r~ reeo::s 
til.a't · ;ouia· ir.die.it~ the nr:n;:.er of enforc:?:ent · ac.ticn~ ta.ken a.nC. ~e 
results. to d~te. This may present a more cocple~e pictu::e of the 
status of spill enforcer.tent aetivi~ies. 

% reall::e t.i.at lac:.~ of ::ar:;20wer a.."":d =esou:ces may resu!t. in the 
inabili~y to.follow up oil spill reier:als, pa:ticularl7 in li;h~ o: 
tae presen!: ·pt"iO"rify !:;)ei!lq rightly aceorC:ed to pe:::1it issua...,::e and 
folic-J-~o. ;~at·is needed, I believe, is a ~ore efficient ~se of 
t..~ose Znfo~:ement and 51.:-""'Veill~~ce .ind A."'!alysis persor.r:e1 al.re~dy 
wor.k.i..~; en, c.il spill prel::lle=s. It is pa=t.ic:'!.!la:ly i:.?;:)ttant ~hat 
Sur;~illar.ee·ar:d ~-~alysis p~rsonnel -..rork closely with E~:oreemen~ 
sta!!s·to r.i.a.ximi:e the nu~~er of investigatio~s t:U.t ca..~ be c==?l~ted 
and cases t~.at ca."1 be prepared, in adcitio:i to t!'le vit:al job of oil 
s~ill clean-up. ~~1e:ever rcpo:tcd spills ·car.~ot ~e lnvesti;ated by 
•'- ":" ...... l.. ---::.. 4 ~ l ""'- ..... _ ... ~ - " - • - t"" T.. · - Cc .. st Gu,. .... .: a· • ~.,e ....... " ........ _ .... n ... :i /: • o ...... _ --o.. .t~:sc:ii;:::r c.. ..c "'. :i. - ..,-_ - , 

s~e-:iori 30S L"\fo==.3.tion .r~<;"..!"~s~ ·should :!:a se::t to ·ths dis::h.:i.rgcr. 
~·c;ic..n.:.'l. ;,...=._;.:iistr:itc:s were. delegate<:! the aui:hc:it:r to ~C..-:inis-te: 

· SCef:..iol'i. 308 in the P.:1:~ !25--NC'!JES rt:cula-cions, prc:::ul;a~i:?d ~'.ay 22, · 
1~73 (38 Federal ?~gister 13531). Yo~ shoulc also er.c~u:age State 
~c.?~.~c.ies . tO _p,r(:'•,Pide EPA wit!'l evidence cbtai:'led f=cr:: State· investig~-::io:1.s. 



. -

2 

Scr.:e R~gions have already been successfully using Section Joa 
letters in their oil er.~orca:ent prog=ci:~. For these w~o have nee, 
a su~;ested· fo~.at is attach:d whic:..~ sh~uld be h:l?ful, which was ·· 
prepared by He."'l.r/ Stetir.a. Ragicnal cc==-~~ts en this for::.at should 
be fo:-~a:ded to ?.ick Joh.."'lsor., wit..~ a copy to Her.="J Steti.:la • 

.. 
The following 9".iiC:eli."!es should apply whe:i a Section . 308 

. lettc.:: is sent to a ·disch.a:gar: 

· 1. Section 308 letters should be used when a violate~ 
reports a spill which E:?A .is u."'lable ·to· i."l~·es'ti.gat:.a on scene. 

2. ·Se~tion jos let~e:s may also be used oc:asionaliy tQ 
SUP.Plecent_:E:PA or State i."lvestiqations: .. · · .. ·· . . ... 

3. Sectiof?. 30S ir.forn:.:ition reqi.:est:;s shouli not b.e utill:ed 
to .investi~ate_sit~ations which may cu.lm.i.."'late in c:im~i p:osec~:ion. 

·. 4. ·section 308 letters must be posted by "?..egistered Ha.ii 
-- :2etu..-n Receipt Req\:ested." .. 

. . 

5 •. l:ach P..agion ci=-.Jst caref~ll7 ~~intain a lo.g .ir.:ilcati~q 
·· ' for· each letter the date c.ti.led, the date recei•1ed and the date a 

:es~nse is due. 

·-
. •. 

6. W'~en a Section 308 letter is usec, the Enf:=ce:ent 
Division should ~lan to exercise.Sec~ion 309 sanctions if the 

.violator fails· to respond or if the response contains false state
. me~ts -- the falsitY. of which ca.~ be established. 

7. If the complete infor.:nation su!::iit~ed in :esponse to the 
letter indicates that a violation did occur, that evicer.ce shculd be 
referred to the Coast Guard as basis for a Sec:ion 31l(b) (6) civil. 
pena!ty. 

A eopy of the dischar;~r's response shoulc be autc:~tically 
sent to the ::::er;~ncy Respor.s~ Branch in you= Region. 

To im~rove oil spill an::::r:e~ent procedures ·wit.hi.r: :'..e;-:::n~s, an:i 
to share suc:essf-.Jl ~egio~al tec!'lni-;ues a::on; P.egion.:!l st:::.!fs, we a:e 
pl~n~ing ·a meeti~g :o= a re9resentativa of euc~ Oil En!o=ce~ent st:::.ff 
-nd t,_c:i.i.' ... - ............... -~rt : 1-t..,.,. ~~...... y J:).,.5,..,,... se 9-a""C~ 0"' -,,:...,,.u :-1~ .,,... 
Q. ··- - ._ __ ._._. _____ ;m,. -.n -··- -.:..-~enc ··- t-:-~ - •• ·- ... e ---- "'-.J -.-..J 

and '21~ l9i3, in Atlant~, to be conducte::! in coqper.:it:i.on wi~!"t t:ha Oil 
and He.::a:dcus !1.J.t:a::dal!: Di·.•isic:'l. An~· zug;esti.or.s fo= ?Ossule topics 
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to b9 incl~:ed in t.~e agar~ sho\!ld :G SP-nt ~~ P~<::ici~ O'Co::.."lell, 
Beadc;:.:~a:s. This will 'be a wor!t.L"l<; l~·:el ceeting .... hi::.'":. ·.1il.l foC"'.:3 
on legal a.."ld in•1esti;a.:i·1~ ,.p=o;;,1° .... s. Cc.lst. Gi:a.:: a.~:. J~s:ics Oa?~
~ent par-..i~i?~t.i=~ is pl.i. ...... ~ed. We also pl.J.:i ~o discuss t.~a new Z?A 
spill p:eventicn regulat.io~,.and the~ i-::le.::e:t.~:.i=~. 

c:::: . . CGC Oro:i 
Readi.n9' 

lti.c::.~ Joh.."lSon 
i!e::l-"'i S ~ eti. ....a 
Pat::icia ·c.~cn..~ell 
~sistant. Ac:im.ini.sc=at.or for Air & Water Prog::ams 

~oh:i.son:d~k:l2/2S/73 
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.uraft letter fQr .Regional .!l.d:7iinistrators signature 

Gent1 ernen: · 

'The Environmental Protection Agency has received a report 
~hat your cc~pany was involved in the disch!rge of a harmful 

t .• f . , .. . .j,. fl ~ k 11 . ... . - ~h quan 1 .. y o 01 , es..ima ... eu ·1.0 L,,;~ ga o::s 1n ... o waters .or .... e 
United States, to-wit: (na~e of v1ater.·1ay) near {city), (stat~) 
on or-about (time, date) frc:;: a °(truck, pipelfne or fcic11ity) 
which you O\'in {or operate). · . 

The 1972 Amendments to the Federal \·l.1tc:r Pollution Control 
Act (hereinafter, the "Act 11

) prohibits the discharge of oil or 
a hazardous substance into or u~on the waters of the United States 

. in hannful quantities [33 u~s.c·. 1321(bj(3)]. Any owner or 
operator of a ves.sel or facility from which oil or a hazardous 

·substance is discharged shall be assessed a civil penalty .et_ 
the Coast Guard of not more than $5,000 [33 U.S.C. 1321(b)(6J]. 
The definition of harmful quantities of oil appears in Title 40, 
Code of Federal Regulations, Section 110.3. 

In order fer this.Agency to carry out ·its responsibilities 
under the Act; you are required under aut!1ority 6f Section 303 
of the Act (33 U.S.C. §l218) to subr.ii.t a··ietter of explanation. 

·including the specific inforr.:ati.on 1 iste·d in Attachment A. · 

The letter of explanation must be submitted to: tEnforce.
ment Director, Region address) within fourteen. (14) days of 
receipt of this letter. It rn~st be signed by a duly auth~rized 
official of the corporation or company. The information sub
Mitted will be considered in evaluating whether the oil spill 
violated Section 311. (Please note that your reply in ~o way · 
constitutes ir.:mediate notification of a spill to the appropriate 
federal agency, as required by Section 311 (b)(5).) Section ·30S 
of the Act (33 U~S.C. §1319) provides civil and criminal penalties 
for failure to submit information requirac und~r Section 308 
and criminal penalties for knowingly making a false statement 
in any sub~ission under Section 308. 

If you have any questions please co~t!ct (~ame), Attorney 
Legal Branc~, Enforcement Division, at (phone number). · 

Sincerely y~urs, 



·. 

"Civil Penalties Collected for Violations of 40 C.F.R. Part·ll2" -
Transmittal to uscc Districts of Deposit in Revolving Fund Account, dated 
December 24, 1974. outdated. 



0 

. UNITED ST.~ TES ENV!RCNMEN": AL PR07ECTION AGl:NCY 

Wl\SHINGTON. CC. 20·1G\l 

::~;: ~iC:: ~.1~ 

C~;r\JIKl.IAI •;r AN!') cu;;·11:.1.. c:~1~1~r.1.. 

To: Regional Enforcement Direct6rs 

From: Di=ector, En!or::e~en: Division 

Subjec':: Civ·il Penalties Collec':ed :or VioL:it:ions of ~O C:'R ?art lU -
T=ansoni t ta.!. to USCG Dist:=.icts for iJeposi t i:l ?.evol •Ji;1g Fund 
Ac::ount 

Civil penalties co!l~ct'd f~r violat.ions of the s~bs~ccions o~ 
sE;ction 311 and ::egulaticns issued ?ursuant to section 311 r;f th·Z! !:TP<::;. 

are bei:lg dcpos~ted in the revolving !u::.d establ~shed ~y ~ection Jll(k) 
of the :WPCA ~hich reads as follows: 

"(k) ~here is nereby authori=ed to' oe ap?r::priated to 
a ::evol·1ir.g f"..lnd to oe established in the T=easury net: to 
exceed 535,000,000 to car=:; out the p~ovisions ~= s~b~ccr.ions 
(cl, (dJ, (il, and· (l) of this ~ect:ior.. .;::.y oti:er for.cs 

· raceived by the Uni:ec States ur.~er this sac':icn sha~l ~l$O 
b~ deposited i~ said !und for such ~ur;o~es. All ~u~~ ap~r:
priated to, er dep6sited in, sai~ :und shall =cmain available 
until expended. 

In compliance wit~ :~e :oregoing, ci'lil ~c~al:ies col!~cted for 
violations of EPAls Oil ?oll~:ion ?:cven~ion ~egulation~, 40 C~R ?~=t ll2, 
are to be _!0~1arccd, by the E?A :egional o!!i=cs, to c~c ~ain offi::e of 
t!'le U.S. Ccas-: Guard i)istric': wit!'iin which :he violation oc::-.;=:~cL !or 
inc.l~sion i.n the Coclst Gua:d 's re•1cl•1ing fund account ~st.:i.blished r.iursur!nc 
to section 311 (k) of the FWPC.~. The :o_llowing procedures shoulc! oe follo·..;ed: 

(l) Chee.ks in !)ayment cf tha civil ?enalt/ si1-:iul:i !:c :nn-;:.c 
payabla to the "Uni :ed States of Ar.le::ica." c:-:cc}:.;; ~.1de ?~Y<lblc 

to "i::?A,'' "Treusurl".!r of the U • .5.," et::. <ll."C .:.c::t.~;:i:ili:l"' sc lcr;g
as the amount of the check is :he same .:.s chc .civil ~~n~lcy. 
D9 ~ endorse <lny such ':hcc!<s. 

,- ..... _ .... '"'_c.;. __ 



(c:i) L~gr:.1 nilmc and .:HiJl.".::s:a of owncr/or,1..::'1tor 
clia!"gcr.l with the viol.:ition. 

{bl n,1t:c anc! n.lturc 0 ..C vi.01.-.::ie':ln, :.11r.:l•Jolincr ;1 

citu.tion of t.hc rclc·;ant st:.J;:.u:.::.r·; cJ.nd :.·~'-n1J.1t:'-'l"Y 

provi3icns. (i.€., failure ~o h.:ive S?C: ?l~a in 
violatic~ c: 40 C:R ?a=: 112.Jl. 

(c) E?n Regional Office ~~~or:cmcnt ~it~ number. 
(ell Dc1tc of check, n.Jr.:c of :).:~nk, Jmo1111::. <?( c!'Jcr:k. 
(~) 1\ :;t<l:.cmcnt th.::t the chcr.k is bci:iq f.:i:-.·mr:kd 

for deposit i~ che U.S. Coast Guard's rcvolvi~g fund, and 

(J) At times :he ~PA Par~ 112 violation ~il:. have ilS its 
'j<inesis facts establishing ot~e:::- · l.~w viol~ tions. · W!~c.=c the ?a!': ll2 
.~i~lation rcsul:cd from facts ~stablishin; another Fecc:::-<11 l~w vio
lation, including buc not li~i:ed to the F~?C~'s ;c:tion 31! 
previsions relating :o oil spil!s or failur~ tu no~ify, idcnti
fi6~tion data en the other Federal law violation, fer :he ~ur;ose 
of avciding possi~le conflicts, shou:d be incl~dc~ i~ ~~e trnnsrnic~al 

to the !.JSC~.· 

(4) Where the violation, for which th~ check ~a~ sutmi~ted, 
is also t~e basis for a =efer:al :o a U.S. At:or~e~. th~ U.S. 
At-t:or-:'ley shQu.ld be i!ifor~ec of t:-.e di~?osi~icn of the ::?A c::.•1il 
penal~y proceeding. 



.. .. 
... . . . . . 

P,ttachmen~ A 

Ui{ITED. STA.TES 
ENVIR0~~1E?!iAL PROTECTIO:.; AGENCY 

Reper~ of Oil or Hazardous Mat2rial Dis~harge 

Th .e l 1 . . f t. . I.. • t• d . d. h f e .o ow1n; 1n cr~a 1on is su~~1 ~e concerning_ a lSC arge o 
oil or haz~rdcus mat2rial: 

1. Time and dat= of dischar~e. 

2. Locat.ion of discharge, in::1~dingi 

a. name of municip~lity and state; 

b. · name and ·address of industry or commsrci a 1. es ta bl i shmcnt 
at w~ich the discharge occurred, if applicable; 

.. • .. ·. ·.• ; . 

. . \ ..... ~- . . . . - c.:· distance from receiving water.o.ray; · . 

3. ·Type of material discharged . 

.. 4. Quantity.discharged. 

~ .. :: s: Quantity of material \oJhich eventually reached the" receiving 
· .. · ·· waterway .. and date and time·it was discovered. 

,·. 6. Type of vessel or facility (ship, barge, storage tank, tank 
truck, etc~) in which the oil \oJc;S origi~ally containe~. 

7. · De~cribe in detail what actually ca~sed the dfsc~arge • 

. 8.. Name and address of owner of facj1 i ty causing the discharge. 

· 9; · r:ar.ie and address. of operator of facility caus.i!'lg the discharge. 

10. 

lL 

Describe damage to the environm~nt. 
. 

Des:ribe s:ecs the above named owner or ooerator took. to 
clean up the' spilled oil and date~· and ti~es step~ w~re taken. 

12. ·Actions by company to mitigate damage to the environ~ent. 

13 •. Measures :aken by your company to prevent future spiils. 



15. 

16. 

17~ 

2 

List.the federal and :tat~ aciencies. if any, to which· th~ 
owner or operator na::ied in a· and 9 abo 11e reported thi.s di-s
charge. Show the agency, its location, the date and tirae 
of the notification, and the. official. contacted. · 

Li st the names and acdr;sses of persq:is you bel i e\'e have 
knowledga of the facts surrounding this incident. 

Name and address of person co~pleting this_.report. 

Your. relatior::hip, if any, to o~·i[lt:r or cp~r~ta:'". 

18. List other infcr~ation \·:hich you 'wish to bring to the attentia:i 
of EPA. For example, number employ.ad by the firm. 

The above ans·l'iers are' true to the best of my kn owl edge and be 1 icf. 

Date of ·Signature: -------

Signature of person co~pletiRg 
this re:port. 



"Spill ~evention Control and Countermeasure (S~C) Plan Proqram", dated 
April 23, 1975. outdated. 

- --,__ 



UNITED STAT::S ENVIRON ME!-: :"AL ?ROISCT!ON . ..l.GE::'·iCY 

Wt\SHtNG10N. ·;, (.; 201\li(J 

To: All Regional ;,.c..-:iini.st:ato:s 

-:rem: Acti::g Deput~· .:\s.sista.nt riC..-:iir.ist=ai:or =~= :·:at!?r !::~::=-=~!'!:ca~ 
Di:ecto= for Oil and ::a·za::ous :-:acerials Cont=ol. Ji·lisio:-: 

Su.bjec-:: Sr>i.ll ?:sve!1tion Cont:-ol ar.c Ccu.-:<;e::na~su.:e (S?CC) 
Plan Program 

'!'his :ner.:o:andu:n covers a ~u.":'.be.:- cf s:c: ;?ro11=.;i.':I issu~s 
raised ~t the March 27-28 joint meeting o~ E~viro~mental 
E.~er;cncy Orar.c~ and Enforcement Oivisior. representatives 
;~n Sar. :"rancisco. 

Scve::al !\e-;ions nr~ considering tl1..: trar.zmi~s.:.on c;f h"C'lr:~.Lli:; 
lei:ters as a ~cans o~ gi~ing notice to violAtion:; of SPCC =c~uirc
ments Y.nd obtaining co!':1r,>.!.iance wi i:houi: going ::irou:::;h :he ci •,·U. 
penalty assessr.1ent procecu=es. The w~=:1ing letter ce•1ic:? ·,:a:; 
disc'.lsse-=. ·:igorously at thta San FrJ.ncisco ::teeti.ng ·.·ti th ~t::ong 
argu.-r.en~s made both :or anc agai:ist war.:i.::g le':':e.=s. · 1\f:c: 
caraful consice:acion we have decided ~hac war~i::g le~=e=~ ara 
u."'lnecessary and :;hou.:.c not ~e used. T!1c; prefc=r~ci prcc:?'..iurc, 
upon detect;on of a viol.aticn, is to issi.:.e: a notice of vi~· la.ti.on 
with a propos~d civil penalty. The ~otice of violation will get 
the attention and ccmpliar.ce :esponse f:om the owner or cpera·:o::- · 
faster ':han a w.:i.rning letter. As ap!,)rO~.t:'iate, the ::enillt·.: c:c:;n 
be compromi~cd down to <.i much smaller :igurc o:- wai·h~d .-.1.:.r"JC"'.ti-.~r. 

'l'he :ioti.ce c[ ~1iolclticn, ·.-1hcn u=cci in ·_i:i:-; m.:i1)ne:r, lit!::> t.!t·: 

advan:.c.gcs cf a ···'arn.::.:1..; ll?<:.'.:.~r :i-..:.-: ;ir:nid(;!S ~.1crc cl~1.;~ •,:it!l :1<' 

loss of tiz::e. 



pe~~ley ~earings p~cvi~eC 

stand. t.,:;.a: t~ese :ica!:'i:.1gs 

of a :outine meeting. 
1.:.~c!ue attention need !:::e c;i•;en to ::ie ::::a:e=iali :y or =~lcvanc:<':! 
of statements or evi=cnc~ o::~red by· partic:i~ants. Th~ 

rules C!f cvi"cenc:e ~r.:ploye-:: in cou:t:::crns an: fo=~al h~.::i:~gs 
are not appropri~~e :or :?art ll4 civil pe.r.al ty h·.~aring:::. ~~o 

~he tir.:c anc =esour:cs o: 
?.e~iona.l attorne~·s invol.·1ecl with ~hese :ieari:'lS'S sho\.!l.d :-c 
kep~ :c a :nini.-nt:m. 

!t should Ce note:! ~!~at :.!-.c :ras:.Ci!'-·; Cf!ic~: ac Cl =i~1i1. 

penal ~y hearing can ::aisc as ·.wel.: a.~ lowe: :i ?!'Cpcs~d ci ·: Ll 
penal:y. 

Saetion ll4.6 of the civil penalty :egulJtion~ 2=~~id~n 
that the Presidim; O!fi:ei ::ay be any rJ.;:orncy in ~.; ·.·:ho i:.J~ 

n9 p:-io = ecnne<:-:i=ii. ·'-·i :!".. ~~~e case. Tv :ta.in :..a.in an a :ioz;·i·L~=~ 
of fa.ir:i.es~ anc! i~carti~l.:. :·1, Regional ;~c;.-:iir.iz::ato:s g?~ou:d :1c.Jt - .. . 
appoi:rc ~1fo=eerr:ent Ui"1isien ~i:ec':.:,.rS er ·=1:~~-= ~r1f::::ec~lt:.:1 t: · 
Division supGrrisc:-y pi.!:~onnel. Si.-:tila.r:y, i: is clesi.:.·.nt,l!! :.: 
a•1oi::! ar:j,:loi:i:ir:c; ;·iac~: .:n.::r:e:::ent at-:.o=:'l'!i'S. 3~-:.lUS·: ef t!1·~ 
inf6r:al.i:y cf ~'19 h~.a:i.,g and t:i~ rclz:.-:i'i:ely si;::=lC! :l:::~t~-=r~::il.J~!.i:..:.. 1~.:: 
of t:he ~resici.:.g Officer, ,;qenc:y .:\C.-ni~is-::ati·1e ~a.·.-1 Jl:cge!i sl:ou::: 
nc~ be asked to c:~nC'.lc~ ::icse hea:i~t;s. ThA ~cs~ desi:'1::l.·:! 
candi~a:.es !or ~resi:!ing o::ice::is a:e r:.t~c1·:ie~1 s i:i :l~e t·~c~i==~~.:. 

Cou~s~l's Off.ice. Also a.c:e~:.a.Cle, alt."lough ·..;itl1 sor.:e .1.e~:.: of 
t!-:e a~~ea.:anc~e of imt'ci=-:i-lli 1:7, a:e ~n:orc\!mP.n: Cl i v:.s:.c~ ~ ~ -:: ~:·•c~·5 
worki~g in non-wat~= :ro~=a:~ s~c:~ as ai: and pestici:cs. 

C:iceria f~r Civil P~~al:~ Levels 

The desirabi.:i:1 o! ~~t~lizhi...ig ~a:ic:'lal. c::i:e::-ia ~r·r 1J·1.i.!'c1:::1 
assessment of :i·1il ;enal:i~s was C.is=u::;sacl ~·: ~!·r. ~:-:.:in :::"":i:~:.:.:;~~ 

me~ting, bu~ ~o ccnc!~sicn ~ns =~~chcd. We hava duci~~~ ~o ~~c~ l 

~l 1 • :ii .. n ,.. - ;: ,.. • 1 • • -v - - '• ..._ .. 0 1 C '· '"' ,...... ; ... ' t """ ~ •· ""' ,.. "'·' ' C ·; ' r- 1· :: ~. t: . .. : · .eaccru-r ___ s .. ~.,-:>n.i- ·'·o-.... g_.,, .. :.~ ... c:.:. ... __ ........ c '''--····- ......... -·--.:.--•.l 
wcul? be :iesi.:-a!:ll.: anc, if so, -:o set up .J. :no.c::.;: ~::- s::t::~ ct:.!-:·~.:: 

sysce~ !o= ~~i~c=~ civi: ?~~Al:y asse~~~e~t. 



Doubt as to •1:het!1ar :e-=.eral, state:, c::- !.oc.::..!. : ... c::.L·:.~cs 
a.:e s~jec": to S?CC requi.:cme~'.:s :-tas :;een ::-.i.iscd bccal.!Si:? the 
de::..:lit.:.on of "person" in :oec:ion--311 C.ces nc~ c:·::;:li::itl:; 
include fedc:a!,. sta~e, and :ocal enti~ies. Our i:i:cr;:ctaticn 
of section 311 and che S?CC :ag~lacions is :~ac local~ scn:a, 
and f edera.l en:i tics are SubJ' cct :o SPCC clan ~i:~::>a!'«t;i:>n - - .... 
and i~fleme1\tation requi~ements. A General Co~n~~:·s lcg~l 
me:r.oranc:!'..:ln -:o this effec-: ·..:ill be dist:'iZlutad shcr:ly. 

!ncl~sicm of ~ni~al and V~cctabl~ 
of ·~oil·· 

A~t.:i.chod ar(! fol.!: let-:e~s ciisc'..!~::>i:ig ':ha :.nc.!.1.!sicm c :~ 

anir..al ar.ci vc;atab_le cils in t!"'.e section 311 C.e:f:.:iition i:i: 
"oil." :;:~A and the U .5. Coast o:;uar:: h.'.l'le al· .. :ay~ c.:ca~ed 

S?ills oi ·!"lon-.:~t:.·ole'.!r:i basad oi!s as sl.!b~cct :o the ci·:il 
pe.'lal ty a.'1d cleanup ~:ovisions ot sect.ion 311. f.owever ,· :he 
!!a.tional Broiler Council and similar organiz.:t.io:is have qllc::.~.:.on~ci 

this interpre':ation, and, as a res~lt, r:tany u!:~rs of ani;nal 
"'-d ·•.,.get"'' .. 1 " oi.· 1- a•·.,. ··o- • .. C"''"'-;; ·r:c"" . ., ... 1, .. :.,.... c:':lr,..;. r ... r-,··i .l,.; or:s ""'• vtr.:: .....,_c,: ~ •'-= •• '- ••• ....,,.~:---". ~• · • '-·~ •••"- -- ":-''- o.;,;~w- --- • 

ar:d ..,a•• .. no ...... ;.mi· .. _,..,, r,~,...··es-- =o- e··- ... nsi· on"" o= ... .;,.c =o ... 
• • " v_- - ..,_ ---=-- '"-:."" '-'"' - "' -~•-· ·• .., ,_.;..;.._. • ., ._ 

co":"::pliance. !:i his Janua::y 9, l975, lc-:.-:c: 1\lc'!n ~~i=k ~;;ci~ :l·~n= 
E:?A's oosit.icn that r.cn-cet::-:ile'..!.":l o·ils ~r;:: ir.cl1;C'!i:!ri in tlic .- - ·-
sac:ion 3ll de!init::icr:. cf "oil" .ind thclt:. 01.::i.:ial J.nd '''?CJ•:::c.::.i:'!.·: 
oi.!. users a.i:e subjC?c.:. to the! SPCC ~lc'ln Ei!'et:i.J.r.iti':ln .J.::11 i:l'1ri.:.c:::r::1::1t.'1-
t..ion :eq~:e::~n~$ cf ?~r~ ll2. 

You ~-1ill note in :.tr. Ki::"' s Jar..uary SI letter anc :~ick Jc:;i;::o:1' s 
!e!:~..!a.rf 3 l-:tte.:- ':~a::, i:i v·ie'N of the geed frii ~!1 '!ff~-r:.s t'J! t!i.e 
"".l.·,..al a"d ............ ,.,,., =- ,.,; , i.lse•·'" .. o c·a.-e·-; ... ,. ··li"' .. · .. e .. c·-~, .. .:,..,...: 1 .l. . .:;..,., ~'" ... •• v•·-:-'-.......,--~ ..._,__ __, '- -- --·-••\iiO 11 .__ ....... - ••-.-- .,'°"_..__ '--~-.i 

are s·.:bJ. ect to t.he 5?CC =ecul.at.ions, • ... ·e will c::ir.siclt:r r:.!i:lU'?S":S for . . . 
ex"t.er:.s:..ons of ti::te for cor:\pliance rec~ived f:'on 1.!sers o.': ncn-i.>atrol.e1.:.":\ 
based oils. Such . raqucsts should be ~i.:,rovcd in C"-Scs · . .,.hc:e 
the :eques~or can de:.ionstrat.e his reasona~le belief t!i'1t lie 
was not subj cct to the · SPCC prcq::a:n a."'l.d :tis :::.:r:i :::orr.r.i.i t::-::::i;: 
to ccmpl~· ful!~: with SPCC r~quirerrien&!:.:. Civil !-.-::naj_-:i.c.;; :n!." 
failu:a to !."cqu~st r.;·:t~nsions of ti:nc ~·in ~ccn1::1•11:~:~ wi :.:..i U·.: 
timetable set. out. in ?'l::-t 112, ::>houlcl no·:. l.J'Z! .i.r.ipo!:~r:id i:1 t.~c!:ie: 
situ~ti9ns. ?art 112 ~i!l ~c amen~~d ~o clGrify ·t~at. c:~ 
RegicnCll· Adr.-.i:iis:::u:::cr:; hilvc th<! ·aut!io!."i~~·. to ·grant suc:!1 
c:>:1:.cnsions :or ap,?ro!"r:.a:;; reas1':lS i:"; a~::.i:.icn to :.ho:.;.c, :.ist·:·~1 

in !ll2.3(f}. >.ny grar.t c:! a~:!:.~:.onal -:..:.:~'..~ ::hc'..!.1.d·~~:::J·.:·i·.~.c ::r 

. : ·~ ·'· . .'. 

~:;. .... 



VI.C.4. 

' . 

"Penalty Assessment Proc;edures under Section 3ll(j)(2)", dated March 29, 
1976 .•. outdated. 

6, 

• ·1·.: 



UNITED STA I ES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON. D.C. 20460 

2 9 M A.R 1 Ji ~) 

OFFICE OF ENFORCEMENf 

MEMORANDUM 

SUBJECT: Penalty Assessment Procedures Under Section 3ll(j) (2) 

FROM: Assistant Administrator for Enforcement 

TO: Regional Enforcement Directors 

On December 2., 1975, the Associate General Counsel for Water 
informed me of the case, United States v. Indeoendent Eulk Transoort, 
Inc., 394 F. Supp. 1319, 8 ERC 1202, (S.D.N.Y. !-!ay 29, 1975), in 
which Judge Frankel found that the requirement in section 3ll(b) (6) 
that penalties be assessed only after "notice and opportunity for a 
hearing'' was violated because both in the he·aring and in the appeal 
to the Corranandant "matters not disclosed to defendant became part 
of the Agency's case record and basis for decision." 

Similarly, penalty assessment procedures under section 3ll(j) (2) 
for violation of SPCC regulations (40, CFR Part 112) must also provide 
"notice and, an opportunity for a hearing." Thus, the ruling in 
Indeoendent Bulk Transport is applicable to section Jll(j) (2) pro
ceedings. In order to assure that this situation does not recur, 
~he following pr9cedures must be followed: 

"l. Before the hearing, the defendant must be given copies 
of all materials which have been or will be submitted to the Presiding 
Officer. If the materials are too vol\lminous to make this practicable, 
the defendant or his attorney must be notified of an opi:)ortunity to 
review all such materials and make copies at their expense. The 
materials or the opportunity to review and copy them must be provided 
in sufficient time before the hearing to allow the ''defendant a 
reasonable opportunity to review and prepare to refute them. 

"2. At no time may there be any ~ parte communication con
cerning the case between the Presiding Officer and any EPA employee 
or agent engaged in the performance of investigation or prosecuting 
functions." 

_If you have any other suggestions to improve this procedure, 
please let me.know. Thank you for your assistance and cooperation 
in this matter. 



vI.c.s . 

. • 

"Memorandum of Understanding Between the U.S. Coast Guard and the EPA", 
dated Auqust 24, 1979. outda~. 



DEPARTMENT OF TRANSPORTATION 

UNITED STATES COAST GUARD 

Mr. Marvin B. Durning 
Assistant Administrator for 

Environmental Protection Agency 
401 M Street, S. W. 
Washington, D.C. 20460 

Dear Mr. Durning: 

MAILING ADDRESS: 

U.S. COAST GUARD (G-LMl/81) 
WASHINGTON. D.C. 20590 

PHONE: (202) 426-1527 

16460 

al 4 AUG t!JrS 

I am signing the Memorandum of Understanding concerning the Assessment of Civil 
Penalties for Discharges of Oil and Hazardou!:? Substances Under Section 311 of the 
Clean Water Act with the understanding that the Coast Guard and EPA have 
agreed that either agency may terminate this agreement 90 days after having given 
notice to the other agency of its intent to so terminate. 

SP£:[.D 
LIMl"T 

SS 
lt'• 111 lew we 
can llve with. 

Sincerely, 



a. any indication of misconduct or lack of reasonable care on the part of 
the owner, operator, or person in charge with respect to the discharge or with 
respect to the failure on the part of the owner, operator, or person in charge to 
adhere to the guidance of the OSC regarding clean-up or any policies, procedures, 
guidelines, or regulations applicable to clean-up; 

b. any discharge incident other than a threat for which payments are 
made or to be made from the section 3ll(k) fund pursuant to 33 CFR section 
153.407, except where no discharger has been identified; 

c. any indication of prior violations by the discharger of any provision of 
the CWA, or violations of provisions of the CW A other .than section 3ll(b)(6) CW A 
occurring at the time of the discharge, such as violations of a section402 permit; 

d. any discharge incident (other than a threat) as defined in 40 CFR 
section 1510.5 · (1) which requires activation (by full or limited assembly, or by 
tele9hone) of the Regional Response Team as required by 40 CFR section 
1510.34(d), as amended; and · 

e. any discharge involving human injury or evacuation, damage to plant or 
animal life, or contamination of water supply or underground aquifers. 

Other referrals to the EPA may be made on a discretionary basis. 

H1A1-n:_,1 S-b M"' 1-1' 
Assistant Administrator for 

Enforcement, 
United States Environmental 

Protection Agency 



SECTION 1 

GENERAL 

The amendment of 2 November 1978 to section 311 CW A (Public Law 
95-576) excluded certain discharges of hazardous substances from the applicatfon 
of section 3ll(b)(6) CW A. The discharges so excluded are: (a) discharges in 
compliance with a section 402 CWA permit, (b) . discharges resulting from 
circumstances identified and reviewed and made a part of the public record with 
respect to a permit issued or modified under section 402 CWA, and subject to a 
condition in such permit, and (c) continuous or anticipated ii:itermittent discharges 
from a point source, identified in a permit or permit applicati'On under section 402 
Cl'v A, which are caused by events occurring within the scope of relevant operating 
or treatment systems. · 

.. In addition, this amendment created two methods for penalizing 
discharges of hazardous substances. The first, which already· existed as section 
3ll(b)(6) CWA prior to the amendment, authorizes the USCG to assess a civil 
penalty not to exceed $5,000 for the discharge of oil or a designated hazardous 
substance (section 3ll(b)(G)(A)). The second. method, created by the new 
amendment, provides that the EPA, through the Department of Justice, may 
initiate a civil action in Federal district court for penalties not to exceed $50,000 
per spill of hazardous substance, unless such discharge is the result of willful 
negligence or willful misconduct, in which case the penalty shall not exceed 
$250,000 (section 3ll(b)(6)(1i)). · 

The legislative history accompanying the amendment makes clear that 
Congress intended to create a dual option system for penalizing discharges of 
hazardous substances under section 3ll(b)(6) CWA. A discharger of a designated 
hazardous substance can be· enalized under para aoh (A) or araQTa h {B), but not 
both, The EP e that arao-ra h B does not a o o 01 

di'Scharges. The USCG will continue to assess oil discharge penalties 
administratively under paragraph (A). 

SECTION II 

COORDINATION 

When a spill of a designated hazardous substance occurs, the On Scene 
Coordinator (OSC) will prepare a factual report of the incident. At the minimum, 
the report will address those criteria set forth in section III, of this memorandum. 

The OSC will submit this report within 60 days of the spill incident. The 
OSC will submit the report to the District. Commander when he is a USCG OSC, 
and to the Regional Administrator, when he is an EPA OSC. 



When the District Commander reviews the USCG OSC's report and 
determines that one or more of the criteria set forth in section III, below is 
applicable to that ca~e, the entire .record of that case will be ref erred to the EPA 
Regional Administrator for review. In addition the District Commander will refer 
the entire record of: 

(a) any other case involving a discharge of a designated hazardous 
substance from a point source subject to a section 402 permit or permit 
_application, which, prior to or after the commencement of penalty action, 
the USCG determines is excluded from the application of section 3ll(b)(6) 
CWA; and 

(b) any other case which, the District Commander considers appropriate 
for possible application of section 3ll(b)(6)(B) CW A. - -:--

When the Regional Administrator receives a case, either from an EPA 
OSC or upon referral from the District Commander, he will determine: 

(a) whether the case is excluded from the application of section 3ll(b)(6) 
CW A, and, if not, · · 

. ' 

(b) whether a civil penalty action under section 3ll(b)(6)(B) CW A will be 
initiated. 

The Regional Administrator will make these determinations within 90 days of his 
receipt of referral documents and will notify the District Commander promptly of 
the determinations in cases which bave been ref erred. · If the Regional 
Administrator determines that an action under section 3U(b)(6)(B) CW A will be 
initiated, the case will be prepared in the EPA Regional Office and forwarded to 
the Department of Justice (DOJ) in accordance with established EPA case referral 
procedures. 

If the Regional Administrator determines that the discharge is not 
excluded from the application of section 3ll(b)(6) CWA and that paragraph (B) 
action is inappropriate, or if EPA Headquarters declines to ref er a Regional case, 
EPA will return the case to the USCG for appropriate actio.n under paragraph (A). · · 

Upon request, each Agency will make available to the other any or all 
cases, files, and records, including OSC reports and official determinations, 
regarding decisions concerning exclusions or the imposition of section 3ll(b)(6)(A) or 
(B) penalties. Where there is disagreement as to the disposition of a particular 
case, the District Commander and the Regional Administrator will consult to 
resolve the matter. If necessary, the matter will be submitted to the respective 
Agency Headquarters for final resolution. 

. ... 
SECTION Ill 

CRITERIA 

The USCG and the EPA agree that if one or more of the following criteria 
exists, the District Commander will refer the case to the Regional Administrator 
in accordance with section II of this memorandum: 

3 



MEMORANDUM OF UNDERSTANDING BETWEEN THE ENVIRONMENTAL 
PROTECTION AGENCY AND THE UNITED STATES COAST GUARD 

CONCERNING THE ASSESSMENT OF CIVIL PENALTIES FOR DISCHARGES 
OF OIL AND DESIGNATED HAZARDOUS SUBSTANCES UNDER 

SECTION 311 OF THE CLEAN WATER ACT (33 use 1321) 

The United States Environmental Protection Agency (EPA) and the United 
States Coast Guard (USCG) have determined that it is necessary to establish 
procedures pursuant to which decisions may be made: 

(1) Whether a discharge of a designated hazardous substance is excluded 
from the application of the civil penalty procedures prescribed by section 
3ll(b)(6) of the Clean Water Act (CWA); and 

(2) Whether action will be taken under paragraph (A) or under paragraph 
(B) of section 3ll(b)(6) CW A to impose a pe~alty for the discharge of a 
designated hazardous substance not SQ excluded. 

The EPA and the USCG agree that ·decisions as to whether a discharge of 
a designated hazardous substance is excluded from the application of section 
3U(b)(6) CW A will be made initially by the EPA in cases evidencing particular 
potential violation gravity, i.e., meeting criteria set out in section ·III of this 
memora,ndum. In all other cases the decision will be made initially by the agency 
providing the On Scene Coordinator to the discharge incident. When a decision is 
made that a discharge is excluded, penalty action under section 3ll(b)(6) CW A will 
be withheld. · 

. The EPA and the USCG agree that gecisions as to whether action will be 
initiated to impose civil penalties under paraITT"aph (B) of section 31l(b)(6) CW.A, will 
be made by the EPA .. Cases involving USCG responses, which evidence particular 
potential violation gravity, i.e., meeting criteria set out in section III of this 
memorandum, will be transmitted to the EPA for its consideration. In all cases 
where EPA determines that it is appropriate to initiate civil penalty action under 
paragraph (B) of section 3ll(b)(6) CWA, the USCG wiU withhold the initiation of 
civil penalty action under p~ragraph (A) of section 3ll(b)(6) CWA. 

This memorandum establishes policies, procedures, and guidelines 
concerning the responsibilities of the EPA and the USCG in carrying out the 
foregoing agreement. 

The respective responsibilities of each agency specified in this 
memorandum may be delegated to their· respective subordinates consistent with 
established procedures. " 

• 
' The EPA and the USCG will review the implementation of this 

memorandum at least one year from the effective date of 40 CFR Part 117 or 
sooner if agreed to by both agencies, and will make any changes to the policy, 
procedures,and guidelines set forth herein which are agreed to by both agencies. 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. D.C. 20460 

AUG 1 6 1979 

Admiral John B. Hayes 
Commandant, United States Coast Guard 
United States Coast Guard Headquarters Building 
2100 2nd Street s.w. 
Washington, D. C. 20590 

Dear Admiral Hayes: 

OFFICE OF ENFORCEMENT 

I am signing the Memorandum of Understanding concerning 

the Assessment of Civil Penalties for Discharges of Oil and 

Hazardous Substanc~s Under Section 311 of the Clean Water Act 

with the understanding that the Coast Guard and EPA have 

agreed that either agency may terminate this agreement 90 

days after having given notice to the other agency of its 

intent to so terminate. 

Sincerely yours, 

/!l 1 i\, '~ tS · "j) [1'Vt1 I-<-1 
Marvin B. Durning 
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"Jlirisdiction over Intermittent streams under § 311 of the CWA", dated 
·March 4, 1981. 
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MAA - 4 1981 

Jurisoicticn Ove: Lnte:r:::ittent GtrtJuP£ t:adcr ~Jll of 
tnc Clt:an ,t;atcr Act 

t;d\larcl ;.. . Ku rent: 
Director, I·;nforce::icnt D1vin1or. ( t~i-JJJ) 

'i . .'U: Louise u. J~cobs 
Director, £.rlf orcc~e1: t Di vi:; ion, ~te')ion iv"! I 

~he 2nd Coe~~ Gudr~ Diztrict, St. ~ou1~, Hi&~ou~i, h~~ raiu~~ 
tr.~ issue ot \1hethr.r ~lc:crn j1.:itcr Act .:iuri:.J~ii.::tiun ;>1u'J at: a1::sect~d 
O'ler a seanona.l dralncl~e course ~t!l.Cti., at the ti~ of the .:;pill,· 
contained only intcc~ittcnt pool~ of water but wr,.ich at ot~u;t' 
ti:..aes f lovs to a n.:rn1ed· year-roi.:rid wu.turco"rse. !t; !1.:is :,,c:e:m :.iu::.J
ges ted that the recent lJth Circuit opinion Ln Unite~ $tates v. 
';'cxau_~_ce __ Lif}_c_Co::~-~ prcvidef? e:t•.n:horicy for ~ µropusiti~
tl~~~ unless a oody of uat~r i= a Qrunni~7R or Af lowingft $trua= 
at the ti~c of a spi 11, it co.i~act t.-e :mbjcct t.o S31l Clean t"!att:r 
Act jurisdiction. 

The Texan ?i~e Lino c~3c involvbd an oil upill fro~ a 
pipeline that vas otrucl.:. by a bull.1o"er. S~fnrc tht) tlvw could 
he r.hut off, ap?roximatcly 60U ~.irrclti of oil escaped. The oil 
spilled into an unnamed tribut~ry of .a n~rnod croek,·whi~h diu
cbaryed into another na~cd crctik, which WAS a trioutary ot A 
navi~able river. ~he record at trial indicated that there vaa 
a suiall flo\o' of \later in the unnor.l~C:: tributary, but there wan 
no evidence that: the otl1.ar stror1"1!J \.,.ere or wero not flowing. 
The Federal Court tor the ~astern District1 of O~lahoma held 
thdt th~ P~dcral W~ter ?~llution Control Act (F*~CA) a~plieu 
to tributaries of navigable waters rpg~=dlaa~ of whether there 
is c:1 continuouo tlow of \J~t.~r throu·;1h tile trli.>~t.arics to the 
Od'I iga1.1le water: 

• • • 'the C.:ourt is o(. t.hc: O!Jin.ici1 ti1.:it tb~ 
FWPCA A.~(;Hcl:ilen t!l ot l)12 arc ~P~J.l. lC11,ijlu t.O 

tt.c tribut.J.rie:: o~ ni!V~'J<:.ble Wlitcrs and that 
thi:.a is so rc~t:rdl~~s ot ;.1hc-ther tr.ere is a 
continuous tlo~ of ~~tcr ~rora chc point cf 



an oil s::.ill, ti.ccu~"ih an'l inter;neJi.:.to 
t.t:' i!:lutur le~ m\\,.1 ave-ntua.Lly 1n t·o nclv i,;a::-.'11.: 
water~ ~t the spoci!ic li~e ot an oil ~~ill. 
' ... t .. ·r ,, >r! ~, ............ - l!'l t'..""'C U"'""'"" --~.-~ . t.r• ... ;. -. .,.., Ot-'hw ..: . '•W - ..._.._,,. .&.·•·j • I• · 1:1u.t.~e...i.. ••·'' .. '"'-'-•-.l 

th~ ~ud Niv~r, a n3vi~ablc riv~r, W~5 clu~rly 
one oi ,.t~e l.IJtt?rG of the unitc•l ~t~tr.:s" 
~ithin tnc meaning of ilJ~2(7}, and v~a 
thercforo one oi: t:.c •nc.lvi:jablt! '1C:tt.~r:l of the 
Jnitad ~taton~ u~Jer Sl32l(b)(J) ••• ~.s. v. 
'l'~·:rns Piee Li!!_e <.:o~.pany, '10. 77-uJ-('.. 

A~ong the issues ~n ~ppcal to the 10th Circuit uas ~hcther 
the discharge of oil involvec '.1'1~ i11to •:i.lvi·;able \1atera~ wit~lin 
the meaning of the F~PCA. ~he l~th Circuit ~fi!r~cd th~ ~i~trict 
~o~rt'~ ju~isdictional findin3: 

While there io nothins in thia record to 
show the off ;ct on iat€: .:state co::iu~crc-l of 
this unrH1;.i~ci tribut"1.ry, uithout question it. 
ia within the i:1ccndcJ ccvc·ra...,1e o! the .t.,~-:f'Ct\. 
It was flo~ing a s~~ll ~mou~t ui w~c~r ~t the 
ti~e of the spill. ~"ihc.:ther er n.;t the f lo\1 
conti:iued into tbe .f:.t:d River est. that ti£:1~, 
it obviously woulu du~inq ui~n1:icant · 
rainfall. 

Tho lan9u~g~ in the Tcxa~ ?inc.Linc decision, to the effect 
t~1clt tt.e unna!:lcd tribt~tar:t illt.u ~ulch taa oil wclr. Si)ille:d ~1.:;is 
!lv"#i:19 at the ti:.ie of the spill, h<.ts rcce:ntly :;.~,,en cit!;!l.l by ·;cnic 
pcictien a:: tiuthot·it~· !or the proposition c.i-iat unl~wl a body vf 
wator 1~ & •runnina• o~ w:lowinq• Dtr~~~ at tho ti=o of a &Pill, 
it ~annot be nubje~t to ~lll Cl~an Water Act jurisdiction. · 
Ho'1c·i1cr, tl1is interpret:.ition is t>y no ;-;ie.cu1s dicta t.e.;J ey ,. the 
laagua-;e of the .1Ct.n Circuit oecis1on. ,\lthough it is not:ed in 
lho decision that tho bouy into which oil ~as spilled ~as flowing 
dt the tit;;e of tho tlisch&&rge, it i:s not at all noce:.sary to 
construe th1s ~s the essential jurindictionAl fuct in th~ case. 
A perouasive cir9ument <am bo ma1.1e that the ·Court ;JoulJ have 
aff irmod the !ederal government•3 jurisdiction"! ectermination 
in ·rc~as Pioe Lino evt!n ab&ont a sbouing that water vae. fJ.cr.1inc; 
4t the: ti:::'2 of the spi.!l, pl:C'ticul.irly oincc it ruled that it 
:.'?A~cs no dif!erencc whether tht! rcccivinCJ wa'tor boO::y ia or is not 
di~cbac91n~ water cont1nucusly into 4 connected uatar course at 
ti1«; t.i:o of a spil.l £1lr rur1~cscs of Cleiln >'tilter ,'\ct juri!>clict.ion. 

- ~ -



In l i ·~ i~ t c; i: ti. u a.r.i!'; i •:ru i t ~/ o t c! ! e ~\·: ~~~? i ;:£, ... .f.._~ i.~£ <.if? c .i ~ i ~m, 
please t~Kc not:~ thc:~t it cont:inu~~ to~".\,:- t:·1c ~:·0};1t10.-i oL tii'.:: 
o:;nforcl;'rn~nt i.J1vi~;i:;r: i:.!"1.:it intc.:r."":ictent ,,..-,"!t;J~r cc:.Jr~.:.·:~ v.tiiCi• .:.n: 
")QJ•a'"',.,,-1 !3n·.; .-..-·,-r.···•.•·•1i·.__ 1t rL .. ··• -....; ... , ... ,,.;: .-. .-•.-' .• lt :,_...., ,.,, .... .:.r·c.., ~ ..... 0 .)··11 ~ , ....... , 1911 .._.. ,....... _.,.,.,~ '"'-:; , .... t ............ v_ .-.......... .., ""'-'· ........ .! _ "- --- J -

ju :-isc i ct i vn. '.:'i!i:; po!:> it:. i rm i ;:,,~ :;ur+c-r-t~ J .;1 ~I.<! .i.<.!·:: i.~ lt.i. t.i v<: 
nizt.~!."'"..' oi t!1e n'-~L l./ w!JIJ b•.1 c.:,sc l .. ~;: • .!./ Anv 1UCl.:3uic::im:al 

~ - .L - .,,, 

<li~?UtCS \·dth -.:i;o J.;:;. c.).;;at G...:.:-srd ~oncc::-ni;~:j ':~i:-; r~.c:,Ltc-:: 

shoulu cc c.iircctc·J i;~ Jt:rr::r· ~~!J:;s .:.)r ;:1~' ~ct!ii. 

Al See discussion oz le~islAtiv~ n1Pt~ry in United ~tate~ v. 
A~hl~nd Oil and ~r~nsport~tion Co., 50~ P.id lJl7 (1979), an.I'"" 
Jnit~cl t~t.;itcs v. iio.ll.:rnri, J"lj ,·:::;uPf). t•u!:., t.i7~-7j ·(N.D; .. 1-·.ia. 
"f:n°J) i:cr propositl~that CongreHG i:itt:~ric!cd •wators of the . 
Unito<l St~tcs• co ruach to the full c~tent p~r=i~si~lu under 
the Constitution. · 

, 
f_/ See United !.ltat~s v. Phelps 1'och1c Coq~o:ation, 3~1 F.:.)upp. 
J..idl (D. A-:1z. i:ii7 5) for the t:·rOi-10:Jlt..i.on that the f~·;~.,CA \?~tends 
to call pcllu tan ts whi•::h are di:acr..ur;cd into nny wcitcr-.li\)', in
cluuinq norc-.al1y ~ry Qrrcyos, 'ril:erc uny water .\•l~ich :tii'.)ht !:low· 
therein could reasonably ~r.d up in any .t;.oa:r• of water, t~ ·.,.:hicti 
or in which t.b~re is l.i\JlliC putoli~ interest.. 

c.;c; .kc:Jional ~1d:orccrr..c:n t tii vis ion Di rectors 

- ..) -
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"EPA Authority to Seek Court.Imposed Civil Penalties Under Section 
· 3ll(b)(6) of the CWA", dated November 19, 1984. outdated. 



MEMORANDUM 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, O.C. 20460 

. 'OV I 9 ,,....) -N 1;1c.;,4 

OFFICE OF' 
GENER'-1.. COUNSEi.. 

SUBJECT: EPA Authority to See~ Court Imposed Civil Penalties 
Under Section 3ll(b)(6)(B) of The Clean Water Act 

FROM: Ephraim S. King~~ /£._, 
Attorney . /' 
Solid Waste and Emergency Response Division (LE-132S) 

TO: Lisa K. Friedman 
Associate General Counsel 
Solid Waste and Emergency Response Division (LE-132S) 

ISSUE PRESENTED 

Region X has requested a legal opinion regarding whether 
Section 3ll(b) (6) (B) of the Clean Water Act (CWA)· grants EPA 
the authority to seek· court imposed civil penalties for oil · 
discharges. 

CONCLUSION 
. 

A literal re~ding of Section 3ll(b)(6)(B) suggests that 
the Agency may have such authority. A review of the legislative 
history of that provision, however, indicates that it was enacted 
by Congress to modify the Section 311 hazardous substance program 
only. Consistent with this indication of Congressional intent, 
EPA has taken the position in an August 29, 1979 Memorandum of 
Understanding (MOU) with the United States Coast Guard (USCG) 
that suoparagraph ( B) "does not apply to oil discharges." 44 
Fed. Reg. 50785 (August 29, 1979). The Agency has taken the 
same position in .its hazardous substance regulations. 40 
C.F.R. §117.22(b) (1983), 44 Fed. Reg. 50774 (August 29, 1979), 
44 Fed. Reg. 10277 (February 16:- 1979). On the basis of relevant 
legTSTative history, EPA's role in proposing and interpreting . 
the 1978 amendments which added this subparagraph to Section 311 
and a review of relevant case law, I believe that the better 
interpretation of Section 3ll(b)(6)(B) is that EPA does not 
have authority to seek court imposed civil penalties relating 
to discharges of oil. 
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DISCUSSION 

A. Statutory Language 

Subsections 311(b)(6)(A) and (B) of the CWA provide a two 
tier penalty system administered jointly by the United States 
Coast Guard and EPA. Under subparagraph (A), the Coast Guard 
has exclusive authority to impose administrative penalties for 
discharges of oil and hazardous substances up to $5,000. 
Under· subparagraph (B), EPA has exclusive authority to commence 
civil actions for penalties up to $50,000, and in those situations 
involving 11willful negligence" or "willful misconduct" up to 
$250,000. 

Subparagraph (A) of section 311 (b) (6) provides that any · 
owner, operator, or person in charge of a facility or a vessel 
II from Which Oil Or . .:!'" hazardOUS SUbS tanCe iS. dischar ed • • • 
s all e assessed a civil penalty by the Secretary o the 
department in which the Coast Guard is operating of not more 
than $5, 000 for each o~fense." (emphasis added.) Subparagraph 
(A) clearly provides the Coast Guard with authority to impose 
administrative penalties f.or discharges of hazardous substances 
and oil. · 

Subparagraph (B) provides that '.' [t]he Administrator, taking 
into account the gravity of the offense, and the standard of 
care manifested by the owner, operator, or person in charge, 
ma .commence a civil action a ainst any.such erson sub'ect to 
a pena ty un er su paragrap A ••• • emp asis a e • Since 
the penalties under subparagraph (A) apply to discharges of both 
hazardous substances and discharges of oil, it would appear, 
based solely on the language of Section 3ll(b)(6), that the 
Administrator may. seek civil penalties not only for discharges 
of hazardous substances but also for discharges of oil. " 

B. Legislative.History 

l. Introduction 

The 1978 Amendments to the CilA added the penalty provisions 
of subparagraph (B) to Section 311 and also deleted certain 
other penalty provisions which had been established by the 
1972 Amendments to the CWA. The legislative history of these 
two sets of amendments indicates that -- notwithstanding the 
language of the statute -- Congress intended EPA's authority 
under subparagraph (B) to extend only to hazardous substance 
discharges. 
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2. The 1972 Amendments to the Clean Water Act 

In the 1972 Amendments to the CWA, Congress establishd 
clean-up liability provisions and penalty provisions for the 
discharge of oil and hazardous substances. The· provisions 
relating to discharges of oil imposed liability upon the 
discharger for the costs of cleanup, removal, and mitigation 
·incurred by the Government under Section 3ll(c) and (f) and 
•uthorized the Coast Guard to impose administrative penalties 
:UP. to $5, 000 per discharge. ·· . 
":: 

The provisions relating to discharges of hazardous substances 
were somewhat more complicated. Congress disting~ished between 
hazardous substances on the basis of whether they were "removable" 
or· "non-removable". For "removable" hazardous substances, the 
administrative penalty and cleanup liability provisions outlined 
above applied in th~ same way under the same sections 3ll(b)(6), 
(c), and (£). However, for hazardous substances that were 
"non-removable" (and for which the cleanup liability provisions 
were therefore inapplicable), Congress authorized EPA to seek 
court-imposed penalties under Section 3ll(b)(2)(B). Under 
this subsection~ EPA was required to determine which designated 

··hazardous substances could be removed and, for those that 
could not, establish penalties of increasing severity which were 
designed to deter such discharges. The penalties which could 
be imposed by EPA under Section 3ll(b)(2)(B) were intended to 
act as an economic incentive for a higher standard of care in 
the handling of non-removable hazardous substances !J and, 
.therefore~ were much higher than those authorized for the 
Coast Guard under Section 3ll(b)(6). !/ 

In its regulations implementing Section 31l(b)(2)(B), 
EPA interpreted the term "removable" narrowly to mean only 
those substances that could physically be removed from water. l/ 
For unlawful. discharges of such removable substances, the 
Agency stated that the cleanup liability provisions of Section 
3ll(c) and (f) would apply. For discharges of substances 
which could not be physically removed from water but which 

1/ Cong. Rec. 518995 (daily ed., October 14, 1978) (remarks 
of Senator Muskie); Senate Environment and Public Works 

Committee,·s. Rep. No. 92-414, 93rd Cong., 1st Sess. 66 (1971). 

!/ For the first two years following enactment of Clean Water 
Act Amendments, the penalties were not to exceed $50,000 per 
discharge incident. Upon expiration of that period, the penalty 
was increased not to exceed $5,000,000 for the discharge of 
non-removable hazardous substances from vessels, and $500,000 
from facilities. 

11 43 Fed. Reg. 10488 (March 13, 1978). 
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were, nonetheless, susceptible to mitigation action to minimize 
the damage, EPA's hazardous substance regulations provided 
that they were subject to both the cleanup liability provisions 
of sections 3ll(c) and (f) as well as the deterrent penalty 
provisions of section 3ll(b)(2)(B). 

These regulations (as well as other Section 311 regulations) 
were challenged by the Manufacturing Chemists Association in 
federal district court. Manufacturin Chemists Association 
v. Costle, 455 F. Supp. 968 W.D. La. 1978). The courc held 
that EPA 1 s regulations subjecting contain discharges to both 
clean-up liability and deterrent penalty provisions created "a 
system of penalties which fulfills not in the slightest the 
original legislative intent." Id. at 977. As the basis for 
its ruling, the court relied orl"the Section 3ll(a)(8) definition 
of "removable" which· explicitly includes "such other acts as 
may be necessary to minimize or mitigate damage ••• " The court 
also referred to a February 18, 1978 letter from Senator Muskie, 
which stated: 

Unfortunately, EPA's regulations on this subject 
are deficient •••• [T]hey do not make a distinction 
between those hazardous substances which can and 
cannot be removed from water. The statute clearly 
intended that th~ distinction be made in order 
to determine whether a spill of a hazardous substance 
would be subject to a cleanup liability provision 
or the deterrent penalty provision. Id. at 979. 

A 
3. The 1978 Amendments to the Clean Water Act 

The Manufacturing Chemists Association case triggered the 
introduction of a number of Senate amendments to Section 311. 
These amendments were added by the Senate to H.R. 12140, an EPA 
research and development reauthorization bill, which had already 
passed the House. 

The Senate amendments made three major changes in th~ 
Section 311 penalty provisions. First, they redesignated 
Section 3ll(b)(6) -- the Coast Guard administrative penalty 
provision for discharges of oil and hazardous substances -- as 
Section 3ll(b)(6)(A). Second, they deleted Section 3ll(b)(2)(B) 
(the court imposed penalty authority which was keyed to the 
"removability" of hazardous substance discharges). Third, the 
amendments established a new court-imposed penalty authority 
under which the Administrator was authorized to commence a 
civil action for penalties of up .to $50,000 against "any such 
person subject to the penalty under Section 3ll(b)(6)(A)." It 
is this provision which was enacted as Section 3ll(b)(6)(B). 

Congress' intent in adding Section 3ll(b)(6)(B) was discussed 
during Senate and House floor debates on the amendments to 
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H.R. 12140. The legislative history on the purpose of the 
penalty provision is remarkably consistent on both sides of 
Congress and focuses exclusively on its application to ha·zardous 
substance discharges. · · 

Senator Muskie expl~ined the addition of Section 3ll(b)(6)(B) 
as follows: 

[T]he amendment would establish two options for pena
lizin dischar ers of hazardous substances. The first 
option, which is a reaay in t e statute Section 3ll(b) 
(6)(A)] consists of an administratively assessed penalty 
of up to $5,000 for each violation. The second ootion 
would be a civil a~tion in Federal District Court for 
penalties not to exceed $50,000 per violation, unless 
the discharge was the result of willful negligence .or 
misconduct, in which case the penalty maximum would be 
$250,000 per discharge. The amendment specifies the 
factors the court would assess in establishing the 
penalty. Cong. Rec. Sl8995 (daily ed., October 14, 
1978) (emphasis added.) 

Senator Stafford, the sponsor of the amendment opened his 
own explanatory comments by inserting into the record without 
objection a letter from EPA's Assistant Administrator for 
Water and Hazardous Materials, Mr. Thomas Jorling, to Senator· 
Muskie. In that· letter, Mr. Jorling explained the impact of 
the Manufacturin Chemists Association decision and requested 
that the Senate consi er a ing to t e House R&D bill, H.R. 
12140, a "non-controversial legislative proposal" which would 
resolve the issues ruled on by the Court. Id. at Sl9257. With 
respect to the question of hazardous substance penalties, Mr. 
Jorling explained the purpose of Section 3ll(b)(6)(B) as 
follows: · · · ~ 

The amendments we propose basically place hazardous 
substances on a par with oil in how they relate to 
the major components of Section 311, with one major 
exception. Rather than the $5,000 pen-.lty limit 
on oil, the limit for hazardous discharges would be 
$50,000. Id. (emphasis added.) 

Following his insertion of EPA's letter into the 
record, Senator Stafford elaborated at greater length on the 
purpose of Section 3ll(b)(6)(B): 

[T]he changes place hazardous substances 
on a par with oil in their relation to the 
major components of Section 311, exceot that 
the maximum civil penaltv for their discharge 
would be $50,000, compared with $5,000 for oil •••• 
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The $50,000 maximum involves a significant reduction 
from the existing $500,000 liability for facilities 
and $5,000,000 liability for vessels. Id., at 519258 
(emphasis added.) 

Senator Stafford's explanation 4/ appears to reflect an 
intention that Section 3ll(b)(6)(B)-replace the hazardous . 
substance deterrent penalty provisions of Section 3ll(b)(2)(B) 
contained in the 1972 Act. The first paragraph of his comments 
indicates that the penalties for discharges of hazardous substances 
and oil were intended to be different: $50,000 for hazardous 
substances "compared with $5,000 for oil." The second paragraph 
makes clear that while Section 3ll(b)(6)(B) represents a "reduction" 
in the 1972 hazardous substance deterrent penalties, it is in no 
way intended to eliminate them or fundamentally change their 
original application and purpose. 

On the House siae, Representative Breaux introduced the 
Senate amendments to H.R. 12140 with general explanatory comments 
similar to those of Senators Muskie and Stafford. He explained 
that "the bill amends Section 311 of the Act to ·provide for a 
program of notification, cleanup, and penalties for the discharge 
of hazardous substances" and that it "would amend Section 311 
in such a way as to meet the court's concerns ••• "Cong. Rec., 
H. 13599 (daily ed., October 14, 1978) (emphasis added). 
Representative Johnson, Chairman of the House Committee on 
Public Works ·and Transportaton, also spoke in favor of the 
bill and explained that "H.R. 12140 would amend Section 311 of 
the Federal Water Pollution Control Act concerning the regulation 
of hazardous substances." Id. at 13599. Chairman Johnson also in
troduced into the record a Tetter received from EPA Assistant Admin
istrator for Water and Hazardous Materials, Mr. Thomas Jorling, 
which further explained the need for such legislation in terms 
almost identical. to the letter received by Senator Muskie. 

c. Memorandum of Understanding And Imolementing Regulations 

EPA and the Coast Guard executed a Memorandum of Understand
ing which established procedures under which the two agencies 
would determine whether a hazardous substance discharge should 
appropriately be subject to any 3ll(b)(6) penalty and, if so, 
whether it should be a Coast Guard adminstrative penalty or an 
EPA civil action penalty. (44 Fed. Reg. 50785, August 29, 
1979). The MOU refers to Congress' intent to create a dual 
option system for penalizing discharges of hazardous substances 
under either Section 3ll(b)(6)(A) or Section 3ll(b)(6)(B). 
On the question of whether Section 3ll(b)(6)(B) applies to 
discharges of oil, Section I of the MOU simply concludes with 
the statement that "The EPA and .the USCG agree that paragraph 
(B) does not apply to oil discharges." Id. 

This view was concurred in by Senator Muskie. 
Rec., supra at Sl8996 

Cong. 
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While no further explanation of the basis for this agreement 
is contained in the MOU, EPA's proposed rulemaking to implement 
Section 3ll(b)(6)(B) specifically addresses th~ point: 

The legislative history supporting the November 2, 
1978 amendment does not demonstrate an intent to 
change the penalty structure under Section 311 for 
oil spill situations. Therefore, EPA does not 
intend to apply the 3ll(b)(6)(B) penalty to discharges 
of oil." 44 Fed~ Reg. 10277 (February 16, 1979). 

The Agency addressed this issue a second time in promulgating 
the final rule implementing the 1978 amendments to the Clean Water 

.Act. In a response to one commenter's suggestion that section 
3ll(b)(6)(B) be applied to discharges of oil, EPA again concluded 
that: 

The legislative history clearly indicates that 
the Section 3ll(b)(6)(-B) penalty option only 
be used for discharges of hazardous substances. 
44 Fed. Reg. 50774, (August 29, 1979.) 

D. Arialys is 
The fundamental issue raised by Region Xis whether, in 

interpreting Section 3ll(b)(6)(B), the "plain meaning" of the 
provision should control, or alternatively whether further · 
reference to legislative history, contemperanous Agency interpre
tations, and Agency regulations should be considered. 

A basic tenent of statutory construction is that statutes are 
to be interpreted in accordance with their "plain meaning." 
The relevance of .the "plain meaning 11 rule is well recognized 
and is often relied upon by the courts. This rule was explained 
by the Supreme Court in Caminetti v. United States, 242 U.S. 
470 (1917): 

It is elementary that the meaning of a statute 
must, in the first instance, be sought in the 
language in which the Act is frameri, and if that 
is plain, and if the law is within the constitutional 
authority of the lawmaking body which passed it, 
the sole function of the courts is· to enforce it 
according to its terms. 242 U.S. at 485. 

As well known and often cited as this fundamental principle 
is, it ~s equally well recognized that the rule is by no means 
inviolate. In United States v. American Trucking Association 
Inc., 310 U.S. 534 (1940), the Supreme Court made clear that: 

When aid to construction of the meaning of words, 
as used in the statute, is available, there certainly 
can be no 'rule of law' which forbids its use, 
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however clear the words may appear on 'superficial 
examination.' 310 U.S. 543-44 (citation 
omitted) 

The tension between these two rules of statutory interpre
tation continues to be reflected in the court's treatment of 
this issue up to the pre~ent day. Statutory construction 
cases reflect a struggle between the recognition, on the one 
hand, that Congress cannot craft words to address every contingency 
and, on the other, an understanding that extrinsic interpretive 
materials, such as legislative history, are susceptible to 
manipulation for partisan purposes and, accordingly, may be 
unreliable. ~/ 

In the period following American Trucking, a number of 
different approaches to resolving this conflict have developed. 
In some cases, the courts appear to look back to a strict 
interpretation of the Caminetti approach. 6/ In other cases, 
the courts have fashioned a more liberal interpretation of the 
plain meaning rule; allowing consideration of legislative 
history where statutory language is ambiguous. ll Yet another 

11 See e.g., United States v. Public ·utilities Commission, 
. 345 U.S. 295 (1953) (Jackson, J., concurring); Gemsco v. 

L. Metcalfe Walling, 324 U.S. 244 (1953); National Small 
Shioments Traffic Conference, Inc. v. Civil Aeronautics Board, 
618 F.2d 819, 828 (D.C. Cir. 1980) ("[W)e note that interest 
groups who fail to persuade a majority of the Congress to accept 
particular statutory language often are able to have inserted 
in the legislative history of the statute statements favorable 
to their position, in the hope that they can persuade a court 
to construe the statutory language in light of these state~ents. 
This development underscores the importance of following · 
unambiguous statutory language absent clear contrary evidence 
of legislative history.") 

§_I see, ~., National· ~ailroad ·Passenger· corp: : ·et· a.1. v. 
Nation3l Association 0£ Railroad Passengers, 414 US. 

453 (1974); Gemsco v. L. Metcalte Walling, 324 U.S. 244 (1953). 

ll see~., United.States v. Public Utilities Commission, 
)'43' U.S. 295, 315-16 (.1953) ("Where the langua6e P-nd purpose 

of the questioned statute is clear, courts, 0£ course, follow 
the leo is lative direction in interpretation. Where the, words 
are ambiguous, the judiciary may prope~ly us~-~~~ ~e.3islative 
history to reaci1 a conc~':1s~c.r:~");.,Dernbv_':· Scnw~Ll<er, 671 F.2d 
507 (D.C. Cir. 1981); 1.awrence v •. Staats, _6.~~-r~2d,_~27 (D.C. 
Cir. 1981); Uriited.St~tes v. United Sta~es Steel Corp., 482 
F.2d 439, 444 (7th Cir. 1973), cert den1~d, 414 U.S. 90~ (1973) 
("We think that the statute is plain ~n ~ts ~ace, but ~1nce 
words are necessarily inexact and ambiguity is a relat1ve 
concept, we now turn to the legislative history, mindful t~at . 
the plainer the language, the more convincing contrary legislative 
history must be".) 
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group of cases allows recourse to extrinsic material where 
adherence to the plain language of the statute (even where 
such language is unambiguous) would frustrate a larger congres
sional purpose; such purpose often being devined by reference 
to applicable legislative history. ~/ Prominent among this 
latter group is the 1976 Supreme Court case of Train v. Colorado 
Public Interest Research Group (PIRG), 426 U~S. l (1976)~ In 
reversing the lower court's "plain-meaning" opinion, the Supreme 
Court in this case refused to give effect to clear statutory 
language in the Clean Water Act which included "radioactive 
materials" within the def in i ti on of "pollutant," holding ·that 
clear and unambiguous legislative history showed that a literal 
reading was contrary to Congress' intent. 

The only certain conclusion that can be drawn from an exami
nation of case law o.n this question is that while the "plain
meaning" rule continues to be an acce_pted principle of statutory 
interpretation, it is not dispositive in every case. This quali
fication is particularly true· in the presence of conflicting 
legislative history where alternative statutory constructions 
are possible that better reflect and more easily fit with 
stated congressional intent. 

As discussed above, an examination of the 1972 amendments 
to the Clean Water Act and associated legislative history 
cle~rly indicates that due to the very nature of certain hazard
ous substances, Congress considered and·explicitly choose to 
adopt a penalty strategy that in certain repects was different 
than that provided for oil spills. The fundamental question 
that must be addressed in considering the 1978 amendments is 
whether Congress intended to abandon the·hazardous substance 
deterrent penalty established in 1972 or substantially modify 
it to cover a new class of discharges. 

~/ See,~., Cass v. United States, 417 U.S. 72 (1974); Malat v. 
Riddell, 383 U.S. 569, 571 (1966) ("Departure from a literal 

reading of statutory language may, on occas5on, be indicated by 
relevant internal evidence of the statute itself and necessary 
in order to effect the legislative purpose" (citations omitted)); 
Wilderness Society v. Morton, 479 F.2d 842, 855 (D.C. Cir. 1973) 
C'but we have also faced up to the reality that the plain meaning 
doctrine has always been subservient to a truly discernable legislativE 
purpose however discerned" (citation omitted)); Portland Cement 
Association v. Ruckelshaus, 486 F.2d 375, 379 (D.C. Cir. 1973) 
("In ascertaining congressional intent, we begin with the language 
of a statute, but this is subject to an overriding requirement 
of looking to all sources including purpose and legislative 
history, to ascertain discernable legislative purpose"). (citations 
omitted). · 
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Senator Muskie explained the penalty provisions of the 
1978 amendments and left no question that while Congress was 
modifying the articulation of its hazardous substance spill 
liability and penalty strategy in response to the Manufacturing 
Chemists Association decision, it was not abandoning the 1972 
strategy or expanding it to cover oil discharges. Senator 
Stafford's comments reinforce the conclusion that Congress was 
committed to a special hazardous substance penalty provision 
and explicitly decided to leave the oil discharge penalty 
provisions unchanged. · 

On the House side, explanation and support for H.R. 12140 
tracked the debate in the Senate. Representative Breaux specifically 
pointed out that while the bill provided for hazardous substance 
penalties, the Coast Guard.administrative penalties (which covered 
oil) were to remain unchanged. 

Taken alone, the legislative history provides a persuasive 
basis for concluding that Congress did not intend to extend 
the hazardous substance deterrent penalties to discharges of oil. 
However, other considerations are also relevant to the question 
and provide further support for this conclusion. Chief among 
these is the Agency's own involvement in the process that led 
to the 1978 amendments. While it cannot be presumed that Congress 
acted only in response to EPA's request for legislative assistanc~ 
it is clear from the fact that both the Senate and House formally 
incorporated EPA's request into the record that the Agency's 
position was carefully considered. 

In his letter of request to Senator Muskie and Representative 
Johnson, EPA's Assistant Administrator for Water and Hazardous 
Materials could not have been more explicit on the question of 
penalties: 

The amendments we propose basically place hazardous 
substances on a par with oil in how they relate to 
the major components of Section 311 with one major 
exception. The present penalty structure would be 
replaced by one· which sets a maximum fine of $50,000 
for all hazardous dischargers. Cong. Rec. 519256 
and Hl3600 (daily ed., October 14, 1978). 

The request and explanation contained in this letter assumes 
particular relevance in view of the Supreme Court's holding 
that an Agency's interpretation "gains much persuasiveness 
from the fact that it was the [Agency] which suggested the 
provision's enactment to Congress." U.S. v. American Trucking 
Association, Inc.~ supra, 310 U •. ·S. at 549; Hassett v. Welch, 
303 U.S. 303, 310 (1938). 

Moreover, EPA's role did not end with its advisory function 
during the legislative process. Within the first month after 
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enactment of the 1978 amendments, EPA provided Congress with an 
Agency interpretation of Section 3ll(b)(6)(B). In a letter 
dated October 24, 1978 to the Chairmen of the Senate and House 
Committees with jurisdiction over the Clean Water Act, EPA's 
Assistant Administrator for Water and Hazardous Materials, Mr. 
Jorling, stated: 

It is our unders~anding that section 3ll(b)(6)(B) 
was intended solely to apply to hazardous substances, 
not to oil, which continues to be covered under 
section 3ll(b)(6)(A) of the amended Act •••• In 
accordance with Congressional intent as described 
below, section 3ll(b)(6)(B) will only be applied 
to hazardus substance. (See attached letter) 

On the general question of Agency legislative interpretations, 
it is well settled that courts show "great deference to the 
interpretation given- the statute by the officials or agency 
charged with its administration" Udall v. Tallman, 380 U.S. 
1, 16. Accord,~, Zuber v •. Allen, 396 U.S. 168, 192 (1969); 
U.S. v. American Truckin Association, 310 U.S. 534 (1940); 
NRDC v. Train, 5 0 F.2 692, 706 D.C. Cir. 1975). This rule 
is particularly applicable when the Agency interpretation at 
issue "involves a contemporaneous construction of a statute by 
the men charged with the responsibility of setting its machinery 
in motion, of making the parts work efficiently and smoothly 
while they are yet untried and new." Power Reactor Development 
Co. v. International Union of. Electricians, 367 U.S. 396, 408 
"'(I961), uotin Norwe ian Nitro en Products Co. v. U.S. 288, 
U.S. 294, 315 933 • Accor , ~· U.S. v. Zucca--rsl, U.S. 

· 91, 96 (1956). Congressional concurrence in an Agency_' s statutory 
interpretation is a further factor noted by the Court in Power 
Reactor Development Co. that may be relied upon as an indication 
of ·the interpretation's accuracy. Where Congress has been 
provided complete and direct notice of a particular statutory 
construction and has failed to take available legislative 
opportunities to correct that construction, then this inaction 
may be taken as "a de facto acquiesence in and ratification 
of" the Agency interpretation in question. Power Reactor 
Development Co, v. International Union of Electricians, supra, 
367 U.S. at 409. 

The Chairmen.and ranking minority leaders of the Senate 
Environment and Public Works Committee and the House Public Works 
and Transportation Committee were personally notified by letter 
ten days after enactment of the 1978 amendments of the Agency's 
interpretation of Section 311(b)(6)(B). Further notice was 
provided, of course, through the Federal Register publication 
of the EPA - Coast Guard MOU and_.also by the proposal and 
final promulgation of hazardous substance regulations (40 
CFR Part 117). 
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V. CONCLUSION 

EPA'~ present position, which has been expressed in letters 
to Congress, federal regulations, and the EPA - Coast Guard 
MOU, is that Section 3ll(b)(6)(B) does not authorize it to 
impose civil penalties for discharges of oil. However, Region 
X suggests that a literal reading of subparagraph (B) leaves 
open the question of whether this interpretation is too narrow. 
I believe that the better interpretation of the provision 
is that does not authorize EPA to seek court imposed penalties 
for discharges of oil. 

· It should be noted that if the Agency decides to change its 
position on the applicability of Section 3ll(b)(6)(B) it would 
be necessary before acting on such reinterpretation to publish 
a renegotiated MOU swith the Coast Guard and provide public notice 
of the change in the Agency's interpretation from that set forth 
in the proposed and final rulemaking preambles to 40 CFR Part 117. 

Attachment 
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&. - October 24, 1~73 

llcnorable Jcr.nin9s RJndolph 
Cilil irrnJn, Co11:11ittcc on Environment 

Jnd Pul>l ic !-!o1·ks 
United States Seniltc 
Hc:isliington, 0. C~ 20510 

Dc~r ~r. Chairman: 

C11·r::<:1: 01' \','I\ I EH '•ND 
t l/\,!MlD1)IJ$ 1,,,\1 t.::H:/\l.S 

I \·:c:int to thil:1/~ you for your assistJncc fo cnilctfoa i:i?:cndiilCnt~ 
to section 311 of th~ ClcJn ~·!atcr /\ct. I dccpl.J' ilpprccii!tc: the: Co11:1rc:s::. 1 s 
:·1i1i ·:r.ones:; to con:;·id'-.·1· t:1e section 311 ilm:nd111cnts dui-ir.~! tll\.: \·:uniiiu 
1iJLJ;;1ents of tile !JS·tll Cons;rcss. l~Hhout tile um~nci:ircnts, EP/\ C:Oltl u 110·~ 
h«vc implemented any e1 e1:?cnt of the hu.zurdous substances spi 11 pro~;tJiil 
for il numbe:r of yc~rs. !tf'is il rcsul t of the efforts of tile.: 95t!1 Corr:;rcss, 
~-:e Cun i>uild on ·the rule1m1king effort conducted for the lu!;t fe:H ycJrs 
~nu get a basic huzarc.Jous substunces s.pill prosri:1:1 into vpt!rution \·J.ithin 
a f c~-: months. 

It hus L·~c11 b1·ou9!1t to my attentic1~ th.:it there 1?:,1y :,~. sc:;;~ conf:J$io11 
ever tl1e Jpplicul>i11ty o-f tile c111endc.:d section 311 (b)(G)(:;).· It is o~w 
undcrstundin9 ti1ut section 311(b)(6)(8) \·ms intended sok~y to Jppi/ to 
lw2~i·d.,t.:s substuncc~, not to oil, \·Jhich C0;1tin:.i.cs to be c.cvl!;·cu und..:1· 
section 311 {b)(6){!i) of the amend2d J1ct. In se~k·ing un ior::~nd1.1cr:t ~c 
section 311, it -.1as !>01e1y our intent to resolve tile is~u:-s rais2c! iii tile: 
Court's inju1~ction of the hilzurdous su:stLinces p~·o9rV.1ii. In nc:cord:;ncc 
\·1ith Congressional intc;nt us described below, section 3i1 (b)(6}(e) ~:ill 
only be ilpplied to llJZilrcJous subst~rnccs. 

. I bcl icve that Con91·css·· s intent to apply sectio:1 31 l (b)(G)(G) 
solely to hilz~rc.lous ~ubsttinces is clear. Hhcn H.I!. 12lt;~ \:il5 inttot!uced 
on the floor of tho ScnJte, Scnntor StJffo1•d 1 s stilter:icnt m:idc clcJ!"' the 
i:1tcnt tl1Jt the rc·duction of pcnultics to $50,000 .1pplic:d solely to 
1i.1z,1rduus sul>sLi111<.:e:;. 111 cr.pl.:ifoin~ scctiu11 )1 l {b)(G)(B), 111~ :-.t:uli·d 
tiic J111c11d111c11t crc.1tr:~ "t~IO 111ctl10cl:; for pr.:r1ulizi11u cli~c!1L;r:jer:; uf 11 ... ~·JrcJuu!> 
~uh:; tilncc~ 11

• Ile fur tlrr:r clc~crilwcJ lim·1 the ili11r.11c!1;;c:11 t pniv i dc:rl f CJr :1 
!:t1rf icicnt ·~nccntivc: fo1· \I !dull $tilndJ1·d of cur<· t'cir "ll.1.:i1rdciu~. ~uli-
~i:L"111ccs di$cll:i1·9l~s." fillJlly, in tlcscl'ibinfJ tile fJcUi1·:: ,·, Co1wt \·:0ulJ 
co11:;iJcr irr JS!:c!:~i11•1 il pcnJlty under section 3ll(h)(G)(:l), S~11c:itu;· ~tJffo,·J 
·:11d'icutl.!cl th.it one: CJI till.! f.:ictci·s, thl ~.11.·uvity of till! v"i.d~r~ion, \·1eu1l; 



fnclud~ consideration of the "disposal characterist1c of the substance". 
Section 311 of the /\ct ancJ the rece:nt ili:1cnd111ents distinuuish "sub:;tJnce:s" 
from oil. 

The st(Jtemcnts 11:Jdc on the f1
1
oor of the House of RC!ircscntativcs 

by Congrc:smiln John C1·cuux ~·:hen tlfa Se:natc a!l1:ndcd vc:-:ion of II.IL 12140 
wils udoptccJ also :upport the interpretation that Congress intr:nde::d to 
apply section 31 l(u)(G)(C) to. llazilrdous :.;uustilnccs ilnd 1iot to oil. 
Cor.urc::s111JJ1 Crcaux stated 11 

••• thc bill J1;1t?nds section 311.of the 1kt to 
. provide for a program of notification, clear. up, <ind penalties for the 

dischnrge of hazardous substances •. " In describing the t~o tier penalty 
systeiil, Congressman Breaux noted that t:1e Coast Guard's u.uthority u:id2r 
section 311(b){6)(A) to administratively impose pcnaltias of up to $5,000 
for dischJrges of oil Jnd hnzarcious r.JJtcriJls rcli1Jills uncbangccJ. Furthc!·, 
in describing the 1191·nvity of the vio1ution" u.nd.thc uisclur9~r·s ~fforts 
to "mitigntc the effects of th~ cii:char9c 11

, Con9rcss1::tin C1·cJl1x inc.iicat1.?s 
that these factors, \·ihich the Court is ~o consider in c:tu.bl i5:1ing the 
pcm11 ty under section 3U{b )( G )(n), upply to huzurdous 5ubs tune es. 

/\uuin, than!: you for your efforts to cnub1e implc1;1f..!rrtu.tion of 3 
hazardous substan:es spill pro9rum. · 

Sincerely, 
, I I • • • 

••. ·,' I ·1'1• \ 
- •• • ' ' . I ' '· : ~ ' i/•1• 1-'·· I \ 
Tho:nu~· c. Jorlino 
/\s sis tunt /\ci1:1i n'i s tru. tor 
for l·!u.tcr Jncl Hast~ li.:lll.:i!.Jc:ucnt 
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VI. SPECIALIZED ENFORCEMENT TOPICS 

D. CITIZEN SUITS 
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nEPA Response to Citizen Suits•, dated July 30, 1984 • 
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SUBJECTr .EPA Response to CJtizen Suits 

FROM J - . - . Wi 11 iaa D. Rucko lahAUli \~\ lJ) C>~ . 
Adl!linhJt.rator 

TO& Regional Adainistrators (R~giona I-X) 
Regional Counsels (Regions I-X) 

I r~cently ~et vith SP.veral environ~ontal group& to ~iseuaa 
their concerns rooaraing F.PA responses to 60-day citizen-suit 
notices and the citizen suits th~mselvea. Tho environmental groups 
have a&ked us to toke &eYeral actions in aupport of citizen suits. 

&PA values the efforts of citizen groups to bring instances 
of non-compliimce to our attention and to support CPA effort.a t.o 
ret1uce that non-compliance. ·Of course, in deciding on its ovn 
course of action, EPA JllUSt roviev the merits of every citizen suit 
notic~ on a casft-by•case basis. Nonetheless, I greatly aprreciate 
these groups' et torts to comi>lem\lnt the i::PA enforcem~nt. program 
and help promote compliance., 

I 

During 0ur ae~tiog, tho citizen group& thanked =~ for the 
cocporation o! EPA e~ployees in responding to infor.ution requests 
on non-co=plience. I vould like to pass this •thank you• on to 
all ot you, and urge all Agency entorcement p~rsonnel to continue 
to cooperat~ with citizen groups by promptly responding to thesa 

· requests and reviowino 60-day notleea. 

As you ~ay know,- the Offic@ of Polley, Planning and Evaluation 
(OPPE) is currently conducting a study of citizen suits through a 
contract vi th the Envi ronmGntal Lav Ins ti t,ute ( .t:LI). OPPF. expects 
to complflte this stucty by thie end of September 1984. Upon completion 
of the study, I wtll decide whether to issue a d~telled EPA policy 
statement on citizen suits. 

cc: Ross Sandler, Natural Resources Dttfense Council. 

LE-130A:A.Danzig:th:Rm.3404:7/10/84:47S-8785:DISK:DANZIC:l/23 



Ross Sandler 
Senior Attorney 

JUL 3 0 1984 

Natural Resources Detense Council 
122 East 42nd Street 
New York, N.Y. 10168 

Dear Mr. Sandler: 

1 enjoyed meeting with you and representatives of environmental 
groups on June 12, 1984, to discuss your views on citizen suits. 
I truly believe that citizen groups have played an important role 
in bringing instances of non-compliance to EPA's and the public's 
attention. Your efforts, especially under the Clean Water Act, 
have brought us closer to statutory goals, and for this I am grateful. 

In response to your·concerns, I have directed the Regional 
Offices toz (1) continue to cooperate with requests for information 
on non-compliance, and (2) to promptly review 60-day citizen-suit 
notices. (See attached memorandum). EPA vill continue to decide 
on a case-by-case basis bow to respond to citizen suit notices 
after consideration of the mer"its of -the contemplated action and 

· consistency with ~PA enforcement priorities. 

As you may know, EPA is currently studying citizen suits 
through a contract to the Environmental Law Institute. Upon 
completion of the study, expected by the end of September 1984, 
I will decide whether to issue a more detailed policy statement 
regarding how EPA should handle citizen suits. 

Thank you again for expressing your concerns. 

Sincerely yours, 

/S/ WILLIAM D. RUCKELSHAUS 

William D. Ruckelshaus 

Attachment 

LE-l30A:A.Danzig:th:Rm.3404:7/l0/84:475-8785:DISK:DANZIG11/26 
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•clean Water Act Citizen Suit I~sues Tracking System•, dated October 4, 
1985. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

OCT A RE 

ttEMORANDUM 

SUBJECT: Clean Water Act Citizen Suit 
Issues Tracking System 

FROM: Glenn L. Unterberger ~:-."''" ;I_! L. t.~7_. 
Associate Enforcement Counsel ' 

for Water 

TO: Rebecca Hanmer, Director 

Purpose 

Off ice of Water Enforcemeht 
and Permits 

Colburn Cherney 
Associate General Counsel 

for Water 

Ann Shields, Acting 
Section Chief, Policy, Legislation and 

Special Litigation, DOJ 

Regional Counsels, Regions I-X 

A Sil l'O\ll'l I·\'< I 

The purpose of this memorandum is to establish procedures 
by which EPA will monitor important- cas~ developments involving 
national legal and policy issues, in order to decide on an 
appropriate position for the government to take regard~ng those 
issues, in citizen enforcement suits brought under §505 of the 
Ciean Water Act. 

Due to the growin·g number of §505 enforcement actions, 
and the importance of the legal, t~chnical, and policy issues 
raised in them, it has become necessary tor the Agency to 
develop a better system to track national issues arising in 
these citizen suits once they are filed. OECM-Water Division 
already maintains a log of citizen notices ot int~nt to sue. 
We will expand the existing system to track subsequent tilings, 
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case developments, and judicial decisions. In that way, the 
Federal government will be in a better position to decide if, 
when, and how to participate in cases which may result in the 
establishment of legal or policy precedents affecting EPA's 
enforcement actions. 

The~~9lo.!l_S_!:emain responsible for deciding whe~her a 
Federal judicial enforce~ent action is warranted to address the 
violations at issue. The new Tracking System does not affect 
Regional monitoring, review and recordkeeping systems relating 
to what enforcement response EPA decides to pursue against a 
violator in the wake of a citizen notice. Instead, the Tracking 
System is intended to enable the government to make timely and 
informed decisions as to whether, for example, ·it sh9uld 
intervene or file an amicus brief in a citizen enforcement suit 
to protect a Federal interest regarding a legal or policy 
question of national interest. 

Procedures 

EPA regulations (40 CFR 135) provide that CWA citizen 
notices of intent to sue must be sent to both the Regional 
Administrator (of the Region in which the alleged viol~tions 
occurred) and the Administrator of EPA as well as to the aftected 
State. My off ice will notify the Regional Counsel when we 
receive a citizen notice. · 

Promptly upon receipt of a §505 enforcement notice (in 
which the Administrator is not a propos~d defendant), OECM-Water 
will send a short form letter to the prosp~ctive citizen plaintiff, 
requesting that a copy of the filed citizen complaint be sent 
to my office. (As of September, 1985, there are CWA amendments 
pending which would require citizen plaintiffs to send complaints 
and consent decrees to the Agency. If enacted, these amendments 
would require a response to this fi~st lett9r.) Upon receipt of 
a filed complaint, OECM-Water will then request copies of all 
dispositive pleadings and court judgments or settlements. It 
is anticipated that voluntary responses to these requests will 
provide OECM-Water with the means to adequately track the 
progress of these suit~ and any substantial issu~s th~y raise 
at trial or on appeal, in the majority of cases. 

OECM-Water will maintain a file for each citizen enforcement 
suit. As pleadings are received, my office will revi~w them to 
identify those issues raised which are of particular concern or 
interest to the Federal government. We will also send copies 
of all citizen complaints and other significant documents to 
Regional Counsels when requested or appropriate as well as to 
the Policy, Legislation and Special Litigation (PLSL) offic~ in 
the Department of Justice. Furthermore, we will share the 
information received with OWEP, to give the program office an 
opportunity to review technical and policy issues raised. 



- .) -
When a legal issu~ ari~es which may merit some l~vel of 

involvement by the Federal government, such as the filing of an 
amicus curiae brief, my otfice will coordinate any formal 
response with the Associate General Counsel for Water and with 
PLSL at the Department of Justice. In thos~ situations,. my 
office will also contact the Regional Counsel and the Director 
of OWEP's Enforcement Division. This group will be res~onsib1e 
for collectively deciding, in a timely manner, (1) whether 
government action on a specific issue arising in a citiz~n suit 
is warranted, (2) what the government's action should be, and 
(3) what roles the participating offices will play in pursuing 
any appropriate action. 

As part of this expanded citizen suit tracking ~ystem, my 
office is now initiating the compilation oz: a compt:rndiurn of 
documents which set out the government's position on general 
issues which have arisen in th~ context of CWA citizen suits. 
We will share this compendium with you when it is completed. 

The procedures described -above make up an interim system 
for tracking national issues in CWA citizen enforcement suits, 
and will be undertaken at the beginning of FY86. As other 
Divisions within OECM continue developing such systems as 
ne.eded, or as proposed legislative amendments are adopt~d, the 
CWA procedures may be modified so as to promot~ cross-statutory 
consistency in citizen suit tracking. 

If you have any questions about this new citizen suit 
tracking system, or related CWA §SUS issues, please contact 
me (FTS 475-8180), Assistant Enforcement Counsel Jack Winder 
{FTS 3~2-2879), or staff attorney Elizaoeth Ojala (FTS 382-
2849). 

cc: Courtney M. Price 
Richard Mays 
Directors, Regional Water Management Divisions 
David Buente, DOJ 
OECM-Water Attorneys 
OECM Citizen Suit Work Group Members 

Note: As of the date of issuance of this policy compendium, 
this tracking system has not been implemented by OECM. 
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"Notes. on Section 505 CWA Citizen Suits," dated February 3, 1986. 
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"Notes on Section 505 CWA Citizen Enforcement Suits, Februarv 3. 1986". 

Notes were missing from the Compendium. 



Notes on Section 505 CW A Citizen Enforcement Suits, February 3, 1986 

I. Statutory Framework 

A. Citizens may sue any person violating a CW A "effluent 
standard or limit," or an AO. (Note that RCRA and 
proposed CERCLA provisions differ significantly insofar 
as they authorize citizen suits in response to imminent 
and substantial endangerments, a standard which arguably 
does not clearly specify what behavior by a regulated 
party can keep him out of trouble with citizens). 

B. Federal courts may enforce the standard or limit and 
apply civil penalties for violations of standards, 
limits or orders. 

C. Citizens may not sue if EPA or a State is "diligently 
prosecuting" a case in court, but may intervene as a 
matter of right. 

D. A court may award the costs of litigation to any party 
where appropriate. 

E. Citizens also may sue EPA to perform any 
nondiscretionary act or duty. ( Note that courts are 
split on whether CW A enforcement by EPA is 
discretionary ) . 

F. Pending CW A legislative amendments: 

o a Federal administrative penalty action would 
bar a citizen suit, but citizens would have 
the right to participate in an administrative 
hearing. 



o citizen plaintiffs must provide copies of 
filed complaints to the Administrator and the 
Attorney General. 

o citizen suit settlements could not be entered 
until 45 days after the Administrator and 
Attorney General receive copies. 

o citizen suits to which the U.S. is not a party 
may not bind the U.S. 

II. Numbers: Notices and Suits 

A. Total Notices of Intent to Sue ( NOIS ): 380 ( 270: 2/85 ). 

B. By NRDC: 95 ( 68: 2/85) ( 25% of Total). 

C. By Sierra Club: 115 ( 82: 2/85) ( 30% of Total). 

D. Against Municipalities: 50 ( 38: 2/85 ). Remainder 
against industrial direct dischargers. No notices for 
pretreatment violations, to our knowledge. 

E. Most in Regions I, II, VI: 

Region I: 89 ( 72: 2/85) 

Region II: 73 ( 44: 2/85 ) 

Region VI: 67 ( 50: 2/85 ) 

F. About 30o/o - 40% of the NOIS result in Court actions by 
citizens. (The total number of active CWA citizen suits 
is about half of the number of active EPA CW A suits. ) 

G. Less than 1% ofNOIS are dropped due to government 
enforcement. 



H. A few suits have been finally concluded, although many 
have resulted in partial S .J. on liability. The 
majority of CW A enforcement cases resulting in new case 
law are now citizen suits. 

III. EPA Responses 

A. Upon receiving NOIS, Region reviews to determine if 
enforcement is underway or appropriate. Generally the 
Regional Counsel's Office is notified of the 
determination. 

B. If EPA receives a proposed Consent Decree, there is 
apparently no consistent Age~cy response pattern. 

IV. Legal Issues Arising in Context of Citizen's Suits 

A. Standing - What must citizens allege? Basically, 
alleging that defendant's violating discharges affect a 
waterbody which a member of the plaintiff citizen group 
uses is enough. 

B. A.O.s - Do they bar citizens' suits? Majority of courts 
holding no, that only a government action in court, or 
an administrative action "equivalent" to a court action, 
can bar a citizen suit. 

C. May citizens sue ( and impose penalties ) solely based on 
past violations? One circuit court says no, most 
district courts say yes. Government has said that · 
citizens must allege ongoing violation in good faith, 
but that potentially intermittent or recurring violation 
constitutes an ongoing violation. 

D. Settlement - Does it bar subsequent Government 
enforcement for same violations? The Government 
believes not, but the courts have not decided this 
issue. 



E. D"MR's - Are they irrefutable admissions in support of 
Motion for S.J.? Most courts have held that defenses 
raised have been insufficient to preclude summary 
judgment on liability against defendant based on 
violations reported in D"MRs. 

F. Can money paid in settlement of a citizen suit go 
anywhere other than to U.S. Treasury? DOJ strongly 
believes the answer is no, but the courts have not 
directly ruled on this issue. Many citizen suit 
settlements provide for defendant to pay money to some 
environmental fund not directly associated with the 
plaintiff. 

V. Other General Conclusions 

A. Citizen suits are much more numerous under CW A than 
other statutes because: 

o civil penalties are available 

o DMR.s are easily available to help identify violations 

o there are few defenses available to permit violations 

B. No indication that EPA is not taking appropriate 
enforcement action, responding to priority problems. 
Citizen suit notices have prompted EPA court action in 
only a small number of cases. 

C. No indication to date that Section 505 actions interfere 
with EPA actions. 

D. Possible resource implications: 

o Citizen review of Agency files. 

o Agency review of noticed facilities and files. 



o Plaintiff and/ or Defendant requesting Agency 
assistance. 

E. With a few notable exceptions, citizens are winning the 
cases which are litigated. 

F. On the whole, citizen suit settlements do not appear to 
result in penalties greater than those the government 
typically obtains. These settlements also typically 
award attorneys fees to citizens. 

G. Regulatees suggest they will agree on less in permitting 
process and consent A O's if they are not protected from 
citizens' suits. 

H. Agency needs better tracking of citizens' suits, from 
NOIS through conclusion, particularly because case law 
developed by citizen suits affects government 
enforcement. We expect to be asking cooperation from 
citizen plaintiffs to keep government better informed of 
filings and developing legal issues. 
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"Clean Water Act Section 505: Effect of Prior Citizen Suit Adjudications or 
Settlement on the United States Ability to Sue for same violations", dated 
June 19, 1987. 
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Sit. T!:S ENVIRONMENTAL PROTECTION AGENCY 
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SLlBJE;.:T: Clea_n W::er :..:t S~c.t,ion SOS: Eff-:ct c: ?ri0r :ii:.ize~. 
Suit Ad:~di:3':.i?ns or ~~:tle~ents on Cn~:~d 3t3:es' 
Abil~:y t? Sue ~or·S~me Violations 

fROM: Gle~~ L. ~~terber~e~ -~-
Associate Snforce~~nt Cou"sel 

for Water 

70: Regional Counsels. 
Regions I - ~ 

The pur~ose of this m2mo is to clarify, in response to 
several inquiries that this office has received, the United 
States' position on the question of whether the federal 
gov~rnment is precluded from suing a violator iri the face of a 
previous Clean Watar Act citizen enforcem~nt suit adju~ication 
or settlement with the same de~endant for the same violations. 
As indicated in the attached documents, ou~ position is that t~e 
United States is in no way estopped from suing a violator (on 
the sam~ violations) for separata 6r additional relief after a 
citiz~n suit has been initiated or concluded. 'The maximum 
potential civil penalty liability o: the defendant in the U.S. 
~cti.on would be· the statutor-y maximum reduced by any civil 
penalty assessed in thP. earlier citizen suit which was actually 
paid into the U.S. Treasury for the same violations. This 
position is supported and explaine~ in three attachme~ts to 
this memo. 

Attachment One is the court's order dated March 16, 1987 
in U.S. v. Atlas Pqwder Company, Inc., Civ. No. 86-6984 (E.D.?al. 
The court holds that Ntne United States is not bound by settle
m~nt agreements or judgments in cases to which it is not a 
party.• See also Attachment Two, the United States'· memorandum 
in support of a Motion to Dismiss Atlas's Counterclaims, which 
asserts the general principle that the U.S. is' not bound by the 
results of prior litigation by private p~rties over a given sAt 
of violations because the U.S. has interests distinct fr~~ 
those of any private citizens. The memorandum also quotes an 
~xcerpt from th~ Legislative History of the Watar Quality Act 
of 19~7, which clarifies that the new WQA provision that 
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::>r:·:ivdes tne Unite·j 5t3.t·3S :.n 09~or:t.rni.':'f t") revie·.,. .-·l'iA 
5Yi~ :omplaints and conse~t :~crees "'ill ~'Jt ~~a~~~ :~: 
th3.t th~ U.S. is not jou~~ by jJdgm~nts i~ t~0s~ cases. 

;:~::z;~ 

;>ri-;.:~~:~ 

~ttdchment T'1r:ee is a letter: ~ate·1 . .\~r:i·l ~, l987 ==-:im t""'.e 
Dep~~tme~t of Justice to the judge in Student ?ublic Interest 
Research Graue of New Jersey v. Jersey Central ·Pawer--ancr-L"ight 
Co., Ci•1. 'iv. 33-2840 (~.N.J.). Tt-ii.s letter discusses ln -
detail t:,e no11-p:-aclu5ion iss:.ie, wit~ reh~vant -:as.: citations. 
rt-ie lett~r: also emph3sizes that ci~il penaltie5 nust be ::>ai1 to 
the U.S. Treasuc-y and th~t 311y monetary ;>ayments :na1je ·in. set':l~
ment of citi?~~ c;uits ~~i:h are not paid to the U.S. Treas~ry 
~o not reduce ·a defenjarit's potential civil ~enalt/ li3.bilitf 
in any future govar11me~t enforcement ~cti::>n. T~e ~ep~r:t~ent ~f 
J~c;tice is routi~ely issuin~ letter:s sue~ as this t~ ~arties t'J 
)Coposed CW.\ ~itizen c;u.it settle'.n-=nts . .,.hie~ pur:p•Jrt t0 bi1tj the 
~nit:d Stdtes or: to call :'.">r: payment of civi.l penalties to any 
r:~cipi~nt other than the U.S. T~~asur7. 

If you h:lve any q!1estions on these or r:elated citizen su~":. 
issues, pleasA contact OEC~ Wat~r: Division ~ttorney ~lizabeth Ojala 
at FTS 382-2949. 

Attachments ~):--;.-.1<" !I-'-·\ 

~c: Susan tepow 
David Buente 
Ray Ludwis?wski 
Ann Shields 
James Elder 
Associat~ Enforcement Counsels 
Water Management Division Directors, Region I-X 
Water Division Attorneys 
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"Procedures for Aqency Responses to Clean Water Act Citizen 
Suit Activity," dated June 15, 1989. 
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~"~ g U~~EO STATES_ENVIRONMENTAL PROTECTION AGENCY 

...... . .l · . WASHINGTON, O.C. 20460 '•, ..,,,c. 

MEMORANDOM 

OH•CE O~ 

EloFOAl'.E"'F."T ""O 
COM~ua. .. r.e M01111Too11 .. c; 

SUSJECT: Procedures for Agency Responses to Clean Water 
Act Citizen Enforcement Suit Activity 

FR.OM: · Glenn L. Unterberger ~ 
Associate Enforcement Counsel 

for Water 

TO: Regional Counsels, Regions I-X 

Purpose 

James El~P.r, Director· 
Off ice of Water Enforcement and ?ermits 

David Davis, Director 
Off ice of wetlands Protection 

Susan Lepow 
Assoctate General Counsel 

for fJater 

Ann Shields, Section Chief 
Policy, Legislation and Special Litiga~ion, 
D~partment of justice 

The purpose of this memo is to set out the general procedures 
to be followed by the Environmental ?rotection Agency, in co·n
junction with the Department of Justice, in responding to and 
monitoring citizen enforcement suits brougnt under sec:ion 505 
of the Clean Water Act, 33 USC 1365. 

This memo supersedes.prior guidance, issued by this office 
on October 4,_ 1985, concerning EPA t~acking of citizen suits. 
That guidance is now obsolete in light of recent amendments to 
section 50·5 requ~ring citizen suit ?arties to send copies to 
EPA and DOJ of complaints and proposed settlements, and in 
light of EPA's new ability to bring administrative penalty 
actions and pre-empt potential citizen suits for civil penalties. 

/ /1 
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Th~ guidance defines roles for various EPA and DOJ offices in 
addressing· matters relating to CWA citizen enforcement suits· 
however, this guidance in no way affects the fact that the ' 
Regions remain respons.ible for decidina whether a feder~ 
enforcement action is warranted to address the violations at 

-issue. 

Background 

Clean water Act Section 505(a)(l), authorizes any person 
wit~ standing to sue any person who is alleged to be in violation 
of certain Clean Water ~ct requirements, set out in CWA SSOS(f). 
In such 13wsuits, the district courts have jurisdiction to 
enforce the Act and to apply appropriate civil penalties under 
CWA S309(d). Prior to filing enforcement suits under CWA 
S505(b)(l), howev~r, citizens must give "60-day noti~e" of the 
viol~tions to the Administrator, the State, and the alleged 
violator. These violation notices must be given in the 
manner prescribed by the Agency's regulations, found at 40 CFR 
135, which require that copies of the notices ~sent via certified 
mail to the alleged violator) be mailed or delivered to the 
Administrator, the Regional Administrator, the State, and the 
registered agent of corporate violators. ~3rt 135 provides 
that the date of service of the notice is :ie date of postmark. 

Through Section 505, congress has fa~ ioned a di?tinct 
role for private enforcement under the Cle~n Water Act. The 
purposes. of the citizen suit provi~ion are to spur and SU?plement 
government enforcement. The requir~d 60-day violation notices 
are designed to provide the Administrator (or the State) the 
opportunity to undertake gover~mental enforcement action where 
warranted, given Agency priorities and finite resource levels. 
Where the government does not pursue such action, the citizen 
enforcer with standing may act as a "private attorney general" 
and bring the lawsuit independently, for civil penalties and 
injunctive relief. 

Historically, in the majority of cases the regions 
have not initiated federal referrals as a result of citizen 
notices, and thus the ci~izans ~re allowed to serve the role of 
"supplemental" enforcers. ~his is reasonable in terms of 
best use of the Agency's finite resources, and the consistent 
setting of federal enforcement priorities, ~hich should not 
necessarily be driven by citizen enforcement priorities. 

Exp•rience suggests that private enforcement is useful in 
helping to achieve Clean Water A~t 9oa~s and to 9romote Clean 
water Act comoliance. However, it is important for the Agency 
to monitor ci~izen lawsuits to the extent 9ossi~le to ensure 
proper construction of regulatory requirements and ~void ?roole
matic judicial precedent~. !~ is also a sooc ~=~= :or :~~ 
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federal government to support the citizens where feasible, ·such 
as by filing amicus briefs in appellate courts,.· in order to 
advance our federal enforcement interests. Exampies of amicus 
curiae b~iefs which have been filed on behalf of citizens so far 
include those in Sierra Club v. Union Oil co. (9th Cir.), Sierr 3 
Club v. Shell Oil co., (5th Cir.), and Chesapeake Bay Foundation 
v. Gwaltney of Smithfield, Ltd. (4~h Cir. ands. Ct.). 

Recent CWA Amendments Affecting Citizen Suits 

The Water ~uality Act (WQA) of 1987 amended the Clean 
Water Act, effective February 4, 1987, in two ways respecting 
citizen suit authorities and responsibilities. Generally~ the 
amended CWA requires that the Administrator and the Atto~ney 
General receive copies of complaints and proposed consent 
decrees in citizen enforcement suits. In addition, citizen· 
suits for civil penalties may now be precluded, in some cases, 
by administrative penalty actions. 

WQA §504 provides as follows: 

Seciion 505(c) .is amended by adding at the 
~nd thereof the f6llowing new paragraph: 

"(3) PROT~CTION OF INTERES7; OF UNITED 
STATES. - Whenever any action is orought 
under this section in a court of the United 
States, the plaintiff shall ser· ~ a copy of 
the complaint on the Attorney G~ :eral and 
the Administrator. No consent judgment 
shall be entered in an action in #hich the 
United States is not a party prior to 45 days 
following the receipt 9f a copy of the pro
posed consent judgment by the Attorney General 
and the Administrator." 

OECM-Water Division and the office of Water are presently 
w6rking on proposed regulations to govern service of the com
plaints and consent decrees, which #ill be published in the 
Federal Register shortly. 

WQA Section 314 amends C~A S309 (governing federal 
enforcement actions) to add new subsection (gJ, authorizing 
federal administrative penalty actions. New CWA S309(g)(6)(A) 
and _(B) provide that citizens may not ~ring civil penalty 
actions under Section 505 for the same violations for which (l) 
th.e secretary .(Army Corps -;,f Engineers) or the ~dministrat~r 
has commenced and is dili3ently prosecuting an administrative. 
action under section 309(gJ; (2) the State has commenced and is 
diligently prosecuting an·action under ~ comparable state law; 
or (3) the secretary, Administrator or State has issued a .final 
order and the violator has paid a penalty under §309(g) or 
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comparable state law; unless Ca) the citizen's complaint was 
filed prior to the commencement of the administtative action 
.2.! ( b ) the . c i t i z en ' s 6 0 -day not i c e was g i v en ( i n a c·c or dance ' 
with 40 CFR 135) prior to commencement of the admin1strative 
action, !ru! the complaint was filed before the l20th day after 
the· date on which the notice was given. 

Thus, under these new amendments, it will be necessary for 
the Agency to keep track of #hen citizen notices are serv·ed 
(i.e., postmarked),. when complaints are filed, and when proposed 
consent decrees are received. Moreover, EPA and DOJ need to 
clarify procedures for deciding how, if at all, to review and 
respond to citizen enforcement activity. The following sets out 
the Agency's procedures, in conjunction with DOJ, to imple~ent . 
these responsibilities. 

Procedures 

(l) Violation Notices 

. Wh~n EPA Headquarters receives a co9y of a citi.zen 
viola~ion notice, the notic~ is routed to the Associate General 
counsel for Water. That office logs in t~~ notice, files the 
orig-inal, and forwards copies of the noti::-:s to the Associate 

·Enforcement counsel for Water COECM-Water ~ivision), and the 
Director of the Off ice of Water Enforceme~ and Permits, or the 
Director of the Office of Wetlands Ptotect ~n, as appropriate. 
Under 40 CFR 135, each Regional Administrator must also receive 
a copy of .the notice directly from the citizen; some regions 
have intern~! tratking.syste~s, usually handled by the Water 
Management Divisions. In addition, the Off ice of Wetlands 
Protection will forward Clean Water Act §404 notices to their 
courterparts at the Army Corps of Engineers .. 

Since late 1~83, OEC~-Water has kept a r~gion~by-region, 
chronological log of these citizen notices, ·recording the name of 
one notifier and the potential defendant, the location of the 
facility, and the date on the notice letter. (Recently, OGC 
has begun recording the "date of postmark," ~hich is the official 

·date of service under the regulations.) 

In the regions, the general practice has been for water 
Division personnel or Wetlands program personnel to investigate 
the compliance record of the noticed facility, and to contact 
the state (if the st~te runs an approved NP~ES 9rogram) to 
inouire what, if any, enforcement action the state intends to 
take. The program office then makes a deter~ination, with the 
office of Regional counsel, as to whether to ini7iate a f7deral 
enforcement action to address the alleged v1olac1ons. !~is 

· memorandum is not intended to change the procedures t~e.regi9ns 
use to evaluat~ ~nd r~spond to the notic~s. 
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(2) complaints 

As in the case of violation notices, at Headquarters the 
complainis are routed through the Office of General counsel, to 
OECM-Water Division and the appropriate program off ice. ?he 
Off ice of Wetlands Protection will fQrward Clean Water Act S404 
complaints to their counterparts at the Army Corps of Engineers. 
OECM-Water and the Off ice of ~ater are c~rrently working together 
to amend 40 CFR 135 to include requirements relating·to service 
of complaints on EPA and DOJ. ~e expect ·these regulatory 
provisions to require citizen plaintiffs to send copies of 
complaints to the Regional Administrator in addition to the 
Administrator and the Attorney General. In the interim, OGC is 
sending copies to the Regional Counsels. OECM-Water Division 
keeps a log of the citizen complaints. Attached for your 
information is a copy of the log ~hich reflects citizen compl~ini 
activity through the end of fiscal year 1987. 

The regions will retain the authority to recommend whether 
to initiate a federal enforcement action against the citizen 
suit def~ndant (e.g., by intervention in the citizen suit, by 
filing a separate suit, or by commencing an administrative 
action) in order to address the defendant'3 violations. The 
regions will. also normally have the lead o~ monitoring active 
citizen suits from notice and filing to co~clusion, within their 
discretion and as resources permit. ~owe ~r,. Headquarters 
will get involved in the citizen enforcemE t action where 
national l~gal pr policy issues arise which merit federal 
attention (other· than intervent·ion as a party to address the 
underlying violations), and each Region is requested to notify 
OECM-Water Division whenever such an issue comes to the Region's 
attention. 

' . 
For example, Headquarters generally will t~ke the Agency 

lead, working with the Policy, ~egislation and Special Litigation 
(?LSL) section of the Department of Justice, where issues of 
national law or policy arise ~hich call for _participation as 
amicus curiae in the dist~ict .or appellate courts. In such 
situations, OECM-Water wi~l be responsible for coordinating 
with PLSL, OGCWater, the appropriate Office of Regional Counsel, 
and the Offi~e of water to de~ide collectively (l) whether govern
ment action on a specific issue arising in a citizen suit is 
warranted, (2) what the government's action should be, and (3) 
what roles the participating off tees· will pl.:iy in pursuing· any 
appropriate action. ?his type of participation might occur 
most often in the context of appeals from judgments in citizen 
suits. However, the Agency will ·emoloy the sa::ne procedures in 
deciding whether and how to 9ursue Federal participation on the 
District court level. Examples of issues #hich the Unite~ 
States has addressed to date in this context include the scope 
of the upset defense, whether the u.s. can be bound by settlements 
of suits between private parties,_an~_whether citizens may 
pursue penalties for wholly past violations. 
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(3) consgnt Decrees 

The proposed consent decrees, like the. violation notices 
and the Complaint~, are routed through the Office of General 
Counsel to OECM-Water Division and the appropriate' program 
off ice. The Office of Wetlands Protection will forward Clean 
Water Act 5404 proposed consent decrees to their counterparts 
at the Army Corps of Engineers.,· Until 40 CFR 135 is amended to 
require that copies be sent to the Regions also, OGC will send 
copies to the Regional Counsels. OECM-Water Division keeps a 
log of these proposed consent decrees. Attached for your 
information is a copy of the· log which reflects consent decree 
activity through the end of fiscal year 1987. 

. Once a copy of ·a proposed consent decre~ is recei~ed, the 
United Stat~s has 45 days within whi~h to review the proposed 
consent decree and submit comments, if any. OEtM-Water will 
solicit comments from the appropriate Office of Regional Counsel, 
to formulate the Agency's position on any issues which may . 
arise in the citizen consent decree •. Unless different.arrange
ments are made (e.g., if Federal intervention is contemplated 
to obtain further relief), OECM-Water wlll take the lead for the 
Agency in coordinating with DOJ to formulate proper action by 
the United States in response to a prop~s@d consent decree, 
such as a comment letter to the court, wh~never necessary or 
advisable. · 

A region will have the opportunity, : its discretion and 
as resources allow, to offer timely case-~pec~fic comments on 
the adequacy of relief in a proposed citizen suit settlement. 
OECM-Water will consider comments, if any, ·fro~. the Region 
received within 35 days after the date the settlement is logged 
in'by the. Administrator's office. In any event, the United 
Sta~es is not obliged to offer any comments to the court. our 
position has consistently been that the federal government is 
not bound by the terms of citizen settlements or judgmerits, as 
the u.s. has interests distinct from any private litigants, and 
cannot be deprived of the opportunity to bring a subsequent 
action for more complete relief, should circumstances warrant. 

PLSL/DOJ will provide copies to OECM-Water and the 
appropriate Regional counsel of any correspondence submitted to 
the court or parties in CWA citizen suits and will wor~ ~ith 
designated EPA representatives in conducting any follow-~p 
activity which results. 

If. you have questions. regarding this matt~r~ please contact 
~avid ~relich of my staff at FTS 382-2949. 

Attachments 

cc: Regional Water Management ~ivision Directors 
OECM-Water.Attorneys 
Doug Cohen, DOJ 
~~- ~~1~0~ r~~oc1 
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VI. SPECIALIZED ENFORCEMENT TOPICS 

E. SECTION 404 



VI.E.1. 

"EPA Enforcement Policy for Noncompliance with Section 404 of the FWPCA," 
dated June 1, 1976. · 





r\t•' ~' .:..~\ J ... .\ .. ----
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

1 JUN 1976 
· .. OFFICC: Oi" EN!'O?.Ce:~.\EtlT 

Subject: EPA Enfo!:'cerrient Policy for NonCo:";lpliance with 
Section 404 of the FWPCA 

Fro~: Assistant AC...~inistrato!:' for Enforcement 

To: Regional Administrato!:'s 
Regional Enforcement Directors 

I. BackC1'!'01..!."1d 

As you l~o·.·1, the United States i'..rrny Co::-?.S of Engineers, ~·..:..=.s:.::.~t. t~ 
"'""l','"''"' o·= '"'n° Uni· ... ca S"',,.:.e- D;s ... ,...J..c" CO"'"t- =~..- t'n"· Di'=-1-.,..;c"" -= ,....;.,,._._,;,, 
C4 .,. ·-~•':j .!. ... - .., \.. ~'- .::> - -- '- """- - -'-"- • - ,,;,.)"""'-- '- '"-''- --'-""-·...,,J--1 

l·:I:;.D::: v. Ci!.llu•,;c1v et nl, 7 ERC 173!;, (D.D.C. 1<::?.r=:: 27, 1975), p:-=·::-.:.:::..=~tcc 

intDr~~ fin~l rc;ul~tion.s, 33 C.F.R. 209, (~C ?~~. Reg. 31320, ~:.:~~ ~~, 

1975), co~cernin; the issuance of pe!:'rnits for:~? discharge c! ~=-e~~ed 
or fill natcrinl into navigilhle watrirs un~e!' se:t.ion 4C;(a) o! t.~e 
F\;;;'i,~:cul \·:a.=c.r Pollutio'1 Con t.::-ol A=:t, as Zl~-:::-.:3.:-:3. in 1972 (n·:?c::..:: . Cn 
s~,:;t?.:~e::- 5, 1975, pursuant to secticn 404 (~) ::.: the F~·:::c,;, E?.-=-. :=-~

mulgutcd interi~ final guidelin~s at ~O C.F.~. 230, (~O ?ed. ~e;. '~~32), 
~:::i"'-·-r····,... ..... · f ~· · 1 ~"'es fo .. 1,..,,..:--,.: o- =·11 ~~-,,,_,_,_ . ... " "'1..o i _ .:i .:i. •• g c _ .i. ~ c r J. a or c.i. J. s po s a s _ 1.. · • c :- ""-., =- ... ... i _ ... _ - '- __ .:::. _"' . 

No-.-1 that t~e basic elements of the 404 progr.:!m have been esta=.li.s:-.e6, it 
is tirae to set forth the appropriate administrative and civil a~d c=-~~inal 

. enfo.::-cement procedures to be followed by EPA personnel for violations of 
section 301 of the F~·TPCA arising out of any for.m of nonco:nplian=:e with 
section 404. 

It· may be useful .to recall th~t for some time there existed a 
professional and legal difference of opinion between EPA and the Corps 
surrounding the meaning of the term "navig<>.ble waters" as used in section 
404 of the FWPCA. Because vital wetland areas and other significnnt 
non-traditional navigable waters were threatened by potential unlicensed 
discharges of di-edged or fill material, EPA found it necessnry to formulu.te 
its own. ad hoc interim section 404 enforcement policy which called for 
EPA enforcement response against violations or thrcatcne<l'violations in 
waters over which the Corps was not asserting section 40-1 jurisdiction. 
However, the promulgation of the Corps regulations in conjunction with 
th2 promulgation of o~ own guidelines has resolved almost all of our 
earlier differences of opinion. It is mportant now thn t we coordinate 
closely with th~ Corps to cor~el violators and potc~tial violators to 
sub:nit to the adminiztr.:itive· pc?rmit review process. 
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II. Ad.~inistrati•Je Enforcement Policy 

Because the Co:::-ps of· Enginee~s. bas author.ity ~der section 404 (a) 
of the FW?CA"to.issue or.deny permits for the discharge of dredged or 
fill :cateriai" into waters: of the United St.ates.," the Corps ~of Engineers 
shall function as.the first line of ad.'ninistrative enforcement. Current 
Corps regulations provide District Engineers with authority to issue 
cease and desist orders for violations of section 404(a), {33 C.P.R. 
209.120(g) (12)]. You should establish with the respactive Co:::ps 
Di~tricts in your Region a sirr.plc procedu:e by which the Corps d;s_trict 
offices notify you of thes= acl~inistrativ; actions. Corps re;ula:ions 
also provide for irn..iledi"-te referral to th-: U.S. Atto-:::-ney t·1he:-.::! one of 
their cease and desist orders is viclatecl (33 C.F.R. 20~.12C{g) (12)]. 
Since this procedure involves no delegation by E?A of the Ad.~inistrator's 
section 309 enforcement authority, we CCln and in certain defined 
situations ~ay choose to prevent violatio~ 0£ section 301 by ~ss~ance of 
one of our o·.vn Eection 309. ad.~inistr.:.ti·-.·c! o:::'~e:::-s. At this ti..-:-. .;, r:~· .. 1e·,•e!", 
~ forcs~e only the follo~ing three situa:io~s w~ere E?A e~fo==~~~~t 
p~rs:>nnel need to involve th::r:\selvcs in a::.-:-..i.:-:..:...:;t:::<ltiv: e:1:0::-: :::-:-.-:::'; 
aricing oat of a violatio~ of s:ctio~ t,Q:,: 

(l) When the Corps of En;in~crs ~~cs no: ~i~ely issue ~ =;as~ 

an.:1 desist or.cl:::~.- again7t a viol<:!tor of s-e:::ti...:\:; ·~O-~ in accorO:::!:-.:; ·.·:it~ 

the Corp:> resulations p!"om'.!ls~t·.::d ther·:?~:-. .: :::r, In $uc:-. a cas:; :::-.~ .. 
C·li.cO ... Crtr""l'"~n'" na...-c·-.-!""at=!] r-~~11 ~= ... ,... .. ,,. co,....-, .... -...:') ... .;c,:_ •• .;~,, ... ..,~ C"' ___ ,,.: ':".---;"""li4\:::I 

&~ • -·'·':-I. L. - __ .. _,_, .. ~,..- . ~;1.;;... I c,;o.., \..-- ••.:..>-.:.. .... : .. -- ~- .·._;,,.., .. \.. .... ,.,,; --:.: .J- -··~-'·"':""~ 

"'n:1 £':>" 'l" ·'r.,· ..... .,.. ..... n.,.. ... t '·n an .... ,..o .. 1'::..t- ,,_..;._~ -.·-·.-- ....... ,,,_ ... , - ,_.: .... --.-'-~o-~ · ... :~ ,.aa .. 1 ..... ·--'-'--'-'• a.: ...... lL"'- ?- c.:. •..: ..--.1 .. 0 .. '-'-···=··- c;._\.._c .... \. .... -~- ::-:::-'-- .. 
309 of the I:'\·T?CA. Jlo·.-;ever, such acLLlinistra-=i•:: Cl:: ti.on ca:; :::: i.:::~~=t~k(?:; 

by EPA only when the Co::cps refusal· is unjustified o:-i the b~.si.s o:: either 
facts available to EPA which have been trans~itted to th~ Co=?s District 
Engineer or EPA's legal interpretation of the :CW?C?... I wish to stress 
that this is an exception to the ge.nerc:?.l policy enunciate_d a'bove. 

(2) In emergency situations whe~ there.is clearly insufficient 
·time to notify the Corps of Engineers of facts available to EPA which 
merit administrative enforcement. In such a case, EPA enforccDent 
personnel shall co:nmence appropriate action under section 309 after 
notifyi"iig .. ·EPA ·Headquarte'rs :- However~· as· soon· ·as possible thereaf ter-·EPi\ 
shall notify the Corps by telephone or otherwise of the facts which 
pro~pted our immediate enforcement action. At that point the Corps 
should be given the opportunity to issue its own cease and d~sist order 
against the violator (after which we would withdr.-iw our c:tcl.":linistrative 
order) or to join with us in any civil or criminal action co::i.~enccd or 
to be commenced against the violator. I expect this remedy to be used 
in only the most extraordinary circumstances. 
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(3) When the Corps of Engineers requests that EPA enforce~ent 
personnel issue a section 309 ad:n.inistrative order. In such a case, EPA 
enforce..~ent personnel shall, if appropriate, issue a section 309 ad:tin.i~
trat.ive order. 

III. Civil and CrL'i\inal Enforce..rnent Procedures Unon Referral 

While ad."inistrative re.."ned.ies are preferred, whenever it beco~es 
apparent to the appropriate EPA enforceoent personnel that a violation 
merits referral to the U.S. Attorney for civil and/or cr.i~inal 
proceedings, EPA shall first notify the appropriate Corps District
Engi:leer (except in e.i\ergency situ~tions identified above), advise hi.n 
of the facts surrounding the case, and rcco1~end appro?=i~te legal 
action to be taken. A case may result in cnforcer:i.ent proc€!edi:1c;s when 
referred by the Corps to the U.S. Attorney after consultation and coordi
nation with EPA, or when referred by EPA should the Co::::ps deci:!e not to 
refer the case, or when instituted by the Depa=t:::ent of Jus:=i:::e on its 
own initiative. Upo!'l referrZ!l to the lo:::nl Li. 5. Attorr.ey by ::::?;:., o::1e 

.. copy of every section 40!, refer:?::!l report, as ·,·1ith an:z• refer::::::!. re:;:~::::+::, 

r.n.:.s t be sent (with inclusion of e:-:hibi ts an:! a t:':ach.--::e:i.ts op~i.o::-.:::.l} to 
the Director, Hater Enfo=ct:!-nent Divi~io=1, E:·D33, 401 :.~ Stre:':, S.~7., 

l·1ashington, D.C. 20~160, and <:mother to Cni~f, ?c!.lt:tio:i. Cc::.-:.::-:: 5::':.i.c~, 

Lund ~nd N<>.tc.::-.:i.l Re!3o-.;.:-ccs Division, Depnrt....-:-.e~': o:: Justic·:?, ~·~~::.-.:::-.;':~:-i., 

rr.c. 20530. 'l'he co=ps will also notify th!? D~.?~=tt.-.ent of Justi:::e i:i. 
F·· "'h ~ ,.,- .. o,..., :! .... ~ -·'':J '- ~ .• ln all cas~s, EPP, ~ust rcl".lni:~ ft:l::r appri~c:::. o: 
Ecction 40~ enforcement Dctivitics broc.s~t ~~ ':~a D~?a=':=e~t 

He nust be pnrticularly diligent in ass'.!=ir.9 -:.:-.;.-:. as.:>~.:-:.io:-.s 

... .. - ... =._..:.. =~:-:;~!. 

and all other lcgai documents td be filed are co~si~tc~t with E?A i:-i~c=
preta tions ·of such terns as "discharge of pollu'ta::its," "navi;a:::.:e 
waters," "point source," "willful or negligent," and other t!:::r::-.s of 
substantial jurisdictional import under the FWPCA. W'nere the Rec;io:-ial 
Administrator is unable to ag=ee with the District Engineer o= the U.S. 
Attorney.on. a proposed·enforcernent action, the Region will contact EPA 
.Headquarters ·by telephone. 

Whe~·EPA or the Corps is the referring agency, the Departr.tent of 
Justice will always permit EPA to be Of Counsel in a civil or criminal 
case upon EPA' s· request.· ·When· the-Department of Justice brings. a .. ~ivil 
or crimin?il case on its own initiative, it will always e:<tend an ·. 
opportunity to EPA to be Of Counsel in a civil or crininal case. Even 
where EPA enforcement personnel decide not to formally participate in a 
particular case as Of Coun~el, regional cnforcera~nt personnel will be 
expected to review important legal documents (including any settlement 
relnted document~) to insure both the correct use of the ir.iportant 
jurisdictio~al terms found in section 404 (particularly those co;.~on to 
other Fl'iPC!. progr.:ir:l:;) und the proper applicntion of th~ app:?:'oprie?.tc 
environr:iental criteria. 
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IV. Jurisd1ction· 

Your office should establish a procedure with Corps districts for 
coordinating jurisdictional determinations in those occasional sit\!~tions 
where-presence of "waters of the United States" is unclear (e.g., transitio:i 
zone of the marsh, small .. or intemittcnt streams). When arsputes over 
jurisdiction.cannot be resolved at the regional level, please notify 
this office immediately. 

·v. Futc.:::e Develop;.ients 

The policy enunciated herein has been co~=ur:::ed in by_ the Depart-
. merit of Justice and the. United States Ar:n:.: Co::::-?5 of Engineer3. Fe:- t~c 

tine being, I have chosen "to issue this in~e:::n~l policy st~t~ment rather 
tha~ enter into a memorandu..~ of agreeraent. In furtherance of ou.~ ~nder
stan::!ing, Justice and the Corps will soon issi.1~ similar guitlan=e to 
thei:- field personnel \·:hich will be transwi t::ed to you U?O::"I recei?: by 
this Office. Of course should ec tu:J.l p~<:.c':i ::-:? s:> :?.."c~u.ire, this :~::.icy 

may, in coo=dination with the oth6r icterestc~ E~e~~iQs, b~ ~~~~se~ :ro~ 
tim2 to tii'.'!2. 

Plca.s~ co:1t2c:: th~ .Di~~ctor, 1·:::iter 2:,:::~c.:::::c::t Di·:is.1.:.n, :=.-; {202) 
7~5-8731 whenever: 

(1) qu2stioni ari~2 concerning the ;0~ic? 3~at~~ ~~=a c= ~~~ 
· c,ipplication in a particul::ir cu.c.c; 

(2) the Region cont~nplates the iss~~nc= of a section 303 ac
rninistr<itive order arising out of nonco:nplianc!! with section ~C4: 

···"=·· (3) legal.questions arise which necessitate guidance fron tha 
. -. Office of General_ Counsel, such as jurisdictio:'\al terms in for::ul civil 

or criminal proceedings; 

(4) the Region· contemplates the referral of a criminal or civil 
-proceeding-ari-sing ~·out···of:·. noncomplia nce..with..~-~c.tio~ .. 4 04; . c:>r 

(5) the Region believes section 404(~) proceedings ~ay b= appropriate. 
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·VII. Conclusion 

This policy is intended to promote legal co~?liar.ce, to assure 
greater protection of.our navigable waters, and to create a reasonable 
and ad.::linistratively workable enforcement procedu=e. I U:E"ge you to co 
your ut=tost to avoid duplication regarding section 404 ~~tters which are 
to be handled on a first line basis by the United States Army Corps of 
Engineers. 

,-. .. ··:· - .. ---
·;" /:~; {:~:::::.-_ .. ·· 

Co:"lcurr(?nces: I ! , :.~.~~·-·'-·· ... """- .... ···. . ,' . .,, \..... ,· . _, . .. ./.·.. . -
Peter R. Taft 
nssistunt Attorn~y General 
Depar~~ent of Justice 

cc: D~. Ar!:'lrc~·! Brei(!-enbu\:h, Assistant i\~~.i~i.:::~:-:..to~ fo:: 
Water & llazardo:;s i·:at.::!rials, EPA 

Alvin Alm, Assist~nt Ad~inistrator far F:a~~ins and 
l1anage..1.ent, EPA 

Robert Zener, General Counsel, EPA 

Alfred Ghiorzi, Chief, Pollution Control Section, 
. Dept. of Justice~.: Land & Nat11ral Resources Division 

-:--.-.; ~r.~-r. -··:.>-·----;,,) 

William N. Hedernan, Jr., Assistant Counsel for Regulatorj Functions 
Office, Chief of Engineers 

Betty- J:--Fa.nre:tl:;-Assistant:-·Counse 1-for-Li tigu ti on 
Office, Chief of Engineers 
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Letter from Attorney General to Secretary of the Army regarding Section 404 
of the CWA dated September 5, 1979. 

Z\4' 



I:cnor.:ible C!if!orc L. l\le:<2ncer, Jr. 
Secrct~ry cf the Ar~v 
E~sbington, C.C. 20310 

S SE:P 1979 

I - .... rec:'"'on·,; ... o to vou,. 1 ....... ,.. .. "t: \,~ .. ,..i.. 29 · ic._79, ,.,~. _.::- ~·-•·.... 4 • '!;;:•'--· ,, ... ... r........ I 

:~questin~ ~y cpi~ion on twc question~ ari~i~g unecr ~ 404 of 
the fccf:ral ~·.'ater Pollutio:-i Control ;.ct, ~s a;.;encec, 33 ~J.S.C. 
S 13~4. You a~k~d ~heth~r the Act giv~s t~~ ulti~ate 
ad~inistrntive authority to aeter~ine th~ reDch of the te!: 
"~~visable waters" for purpose~ of f 404 to ycu, actin~ . 
throuoh the Chief of Encinecrs, or tc the ~drninistrntor c! the 
·rnvir;~=cnt~l Protectio; Agancy; ~~d sicil~rly you ~sk ~het~~= 
the Act 9ives the ulti~~te c~~ini~tr~tive authcri~y to 
det~=~ine the ~ean!~; of 5 ~04(!) tc you c: tc t~e 
~d~inistr~to~. Although nc s~eci!ic pcovi=icn in the ?c~c::! 
~:·2t~r Pollution Control Act er scr:cific ~t=tc~c~t in it:s 
Jcgi:l~tive history speaks direc~ly tc ycur ~ue~tio~~, I ~~ 
c=~~inc~d aft~r c~reful consideration of th~ Act es a w~ol~ 
t •·at .. ht'> C"'ng-,.,.-:e- i·- .. t'\"'ci.c::.,..: to ccnr- 0 .- • 1-or. .. h,,. l.cl~·'!"l;,~.,.,...,!--c .. o_r-

'· . '-·'- "' ..,._.-_-' U'-.:-•· .. ~w •-· •.;.' ' "-''° - ···-~·-~.·~~.=.:..::-.-.- .. ·-
t. ' r.t ~ • ,• ... ,.... .. - ::"'\ ""' ~ - 1 = - 0 .. C"I c .. : .... :""\ 1\ c "r. ,.. ' . th~ r. i' r. ~ 1 ,., ,~ r.1 ; ,,,.. i· ("- .... - - ~-·~ • ~ . n ,;.; i;, !'1 V ... - "' • .. . ':.. • , ._ .:: - • I. - - ... - ;,.11 • , • - • '"' ' • • .. .\, ..... - 1. • • - ' • - • ., C. ·• - , -:?' 
C!ut!10·2t-y·· to ~:~se···th.Osc ~et~r~1~~:1o~!:. Ecforc: tt.=r~ir:s to !::·~c 
sre:cific rcasor.s fo: ~Y cc:;;clusiC':i;, I Leli::~vc th.::t :.c:·:~ 
'--..,-:.,.,- .. .-,.P'\c.·l c1°..-cr;---~c ... ;,.. i'n ,...r~..,, .. .......... --._ .... "'"'" ..... ~ ·~··1..• .1 ...... ' ..., -. ........ 

T!~c.ba:ic obj~cti':('· c:. the Act i.~ "to r~~t~~€ ?.:-;·= ::-c=t.il!t-Ji:: 
the chc~ic~l,'~hysical, en~ biclc~ic~l intcscity of the 
t:"'.r:icn'~ .,..·,1tcr:::;." 33 ~;.s.c. S 1251(".:-i). 1\~ o~?. ::-e~:;s of 
cc:1li~'Ji:-:g thelt c!:'>jec.:ti,1e, tr.c .,)ct ~c1!~cs the c!iscli~:'C::t' c: ::-.: .. 
~ollot~~t u~lawful except in ~ccord~~c~ with ~t~n~~rd3 
pro~ulg~ted or pe:~it~ issue~ ender the ~ct. 33 u.s.c. ~ 
1311 '(a) • Per~i t:s for the di sc.h~ r9~ of r:oll:.: t~n ts ~:?y be 
c~tDi~ed unoe: 55 402 and 404 c: the Act, JJ u.s.c. :.~ 134:, 
134,, if cert~in rcsuircments nrc ~ct. The ~~~inistcetcr c! 
tho Environ~e~tal ?:ot~ction Agency a~d the Secr~t~:y 6! :h~ 
ir~v, ~cti~o thro~ch the C~!ef of Engineer~,· ~h~re .. - - ' 
res~cn~ibility for iSGUance of thOS~ F~=~it: Qnd ~nfcrce~~~t 
'·= t~o1·~ ~~~~~ ~~~ '~~~~~c~r~~or i·~s·~es ~~~~i·~~ ro .. .. r:~~ 
....,,, J. • .i - - '- Ii;. ~ ••. -=" • .:. '~ ~ .-. ...... : - 1 • - - ._ c.:. - ...; ""'" : . t:..: .. •• ... - - • ! ....... - .• .._ 

• ' L ~ t' • • .. ' , .._ 1 , ._ - - .. 'I"\ i ' .:o~r,.:e 01~cr:arg.es un~.er ne r•c11..1or.a_ :·c~.u-."" ..... ,~.~c~==se 
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tli~ination Svstc~ (NPDES) p:ogr~~ cstahlished bv S 402; the 
~ccretary of ihe Army i~su~s per~its for th~ <lis~harge of 
drcdceci or fill ~~tericl under 5 404. l/ - -

·Curing considerJtion cf the l~gisl~tive proposals that 
resulted in the Federal Water Poll u t icn Cor. t:ol ;1ct Ar::enclr.:e~ ~~ 
of 1972, the ~u~s~ion whe=her th~ ~~crc~ary shculd plny ~ny 
rcle, thrcu;h the Chief of Engin~ers, in issuing ;er~its w3s 
hotly dcb~tcd. The bill introduc~d in the Senate, s. 2770, 

.. h II. - • • '" t t)o'I .. l . t t . . '" -g~ve 1..• e ,~c::an1s1..r~ or .. e au1...\0tl .y c lz=::.:e pcr::-.1 ... s ~r.u 

treated discharges of drecged or fill rr:aterial no differ~r.tl; 
frc= ci~charges of ~ny other poll~ta~t. Curing cc~sicer~ticr. 
o! the bill beth by the Senate Publi; *orks Committee 2/ a~~ 
en the Senate floor, 3/ arr.eno~ents w.ere proposed to give :.h~ 
authority to issue per~its for di:.~h~rges of drecged or fill 
nate:ial to the Secretary of the ~r~y. These n~~r.cl~ents were 
off~rec in recognition o! t~e Sec:etary's traoitional 
rcs~onsibility ur.cer the Rivers and Harbors Appro;:iations ~ct 

F i~ro ~- O ~ C r. ~c1 t t ~·- • ·- -· ~ O- Q;i .. , .JJ ·-· • .; ., .L !!2· ' .. c p .. 01..ec .. nav1':ia ... 1c .• , 
inclucling the responsibility to :egulats disc~ar;es intc the 
n~vigable w~ter~ c! the United States. Conc~rned th~t the 

l/ A ~oin: source is ~efinecl in ~he ~ct cs "a~v disc~:nibl~, 
~on!i~c~ ~~d ai~cret~ co~vey~nce, i~cl~di~g ~ut-~ot li~it~~ ~o 
- ... ./ ""'l

0 

,.., 0 ~1· '"ch c"'~ ...... -=-l t''""""e, cc--..:,.1·.. . .,..., 1 ..:1· ec ...... -·Q . 
C• • • 4 l J ~" - I '-• \. t • • ~· '• • • - I "'- ' '• • - I • • """ .,., '- t # '°-=,.. - I ~ .,. •· 1 

•• .,. ... 

fissur~, contai~er, rolli~g stcck, cc~ccnt~~tcd a~i~~l fe~~in~ 
O"·~r~'"'on O"' V"'"'<=el or c~~"er r-10:\·1· ... t"' c--F~ " 3i :- _.__ I • ._._'l.., '-•" - c.:.._ 1.j •C:•• • • .,,., 

u.s.c. 5 1362(14) • 
• 
Dredged and fill ~ateri~l ~re ~ct defined i~ the ~ct, tut 

~re ~afi~ed in regulations prcmul93tee by t~e Ccr?s o! 
Engineers: Credged.~aterial is ~mat~rial that is e~6~vate~ o: 
d:-ccJg~c fee:: •,.;a t:ers of the tlni ted s t'!tef!," \~hi le fill mate:- !.al 
is "ar.y material used fort.he :irii.la:·,.. pt.;r:o::c cf re~:aci::c: c:::-: 
~quatic arcn with cry land or ~f-di.:2;·9i:~.9··thc bottc;. e!e·v;tic~ 
cf~ water bcdy." 33 C.F.R. § 323.2(k); (~) •. 

2/ Sen?.t~ Ccr..m. on Public ~':cr'.<s, S3rc C:ong., 1st Sess., f:. 
Leoislative Histor·" cf the ~~at~r Pollwtion Cr.nt::·~.!. i\.c':. 
i\rre~~=i·e:-:t!:> of l9i2 (1973), at 150~ {h?rcri.itcr 11 r.c9islilti·.•e 
fiistcry"). 

·11 l.£. at 1386. 
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Secret~ry would have in~ufficient exr~rti~e ta ev~luatc the 
cnviro~rnent~l i~pact cf a proposed dre~se or fill o~er~ticn, 
s:~r.ato:- ?~uskie, th~ author of s. 27i0, or-;:o~ed thoce 
a:-=-~n:::r::ents. ts/ He !'lro::csed instead th.Jt t:ic Se..c:~t::.:\• cc:ti:· .. 
th!? neec fc:--ar.y t::err.it f.or cisch:irsc of cJrc~gc:\:: r;.c:it<?ri::l :o. 
the !-.cJr.:inistr'1tor, ~-iho ·,.;oulc retair. J=ermit i:;~ui:1g ~L~tlic:ity. 
T:1e Senate Z?clootec1 Sen.; tcr i·~usl< ie 's ~rcco~2l. 5/ .. - ... -

T'ne ri .... u .... = 0.1: -:::ie ... rescn._,,. ... 1· ··es ~1·,, ~: R , ir,.~6 on ... r- 0 • t. "'' ti.:)'- ~ • . r-' '- {;;; - 'y - - - , • • • ' • - ...... .,, ' "- •• -

other h~nd, save the Sccrct~ry co~plet~ re~~c~sibility over 
i;$uin; per~its for the disch~rse of d:edg~c er fill ~ateri~l. 
,\lthci.;C'!h the t::ouse !:lill recuireo the Secrct.:i:v to cci\sul.t .:,:i~h 

~ . . 
the E?A on the environ~ental a~:ects of ~c:~it a;plicatio~:, 
the Sec:etary h~~ the authority-to ~ake the final ~eci~i~n on 
permit issuance. G/ 

. -
The Cor.fe:e~cc Cor.~itt~e su:~tit~te, p~~seC. =Y t~e 

Cc~gress ~s § 404 of the Feder~l Water Pollutio~ Cc~trol Ac: 
Arne~d~er.ts of l9i2, reFr~s~ntec a cc~prc~i~e tet~eer. t~~ 
~~n~te and ~ouse ~os1't1'one r~ ~~~~~1;Q~e~·~ ee~~r~~~ ~n~-;~ ~ • • 1;. ,;;l, ~ w • '- \:' - '- .c.; ......, ... - • • l.ii c,:: w ti-' - - -- .... ~ !.· ,; - , •. - ~ 

proc~cure for disch~rses of crecsec or fill ~atcri~l to ~e 
adrninisteree by the. Secretary, acti~g thrcus~ the Chie£ of 
Engineers. The ~drninistrator, however, rQtcine~ ~cb~t~n~i~l 
res~onsibilit; over adi=iinistration anc cn.forcerrent cf. 5 ~O~. 
The E?,~ respcr.sibilitiec \.;ere perhr.~s i:est !::t:~:::.:r.i:~~ t·~, 
Senator :·:us~ie during the Senate's ccnsil1er.:ticn of t;;~ 
Confercnc~ Report: 

.. First,· the ,'\cir.:i:iistr.:::c::: h~s t:cth 
rc c::-c..,,..i·1-o.~1~ .... -"•c1 ~u-1.-'"'rl· ... ,. Fo .. t:-1·~···re to 

-!:' ,.,;.> --·-·--1 ~·· u '-•'""" '-! .. '· J.,, -w 

O '""~~.:n ~ " ... ·~c .. i·o .... ~"4 "'"e'"""'l ... ,.,.,. cc-T'""li·· ,,;~....,. 
..., ~ ~ .I. .., ..: \,; I.. " "t u :- L. • .. I.. ~· L. .. : ' - 1 .. .I. ..... ' 

the cor.ditior. ther~on. Section 309 
~uthcrity £3 avail~tle becauze di~c~ar;e of 
th~ "pollut~nt" dredge spoil with~u: ~ 
pcr~it or in vicl~tio~ cf o per~it wc~ld 
violate Section JOl(a). 

Second, the Enviroo.r.:~nti:il Protection 
~;ency ~u~t determ±ne whether. or not ~ site .... 
to ce csec for the ciZFOsal of f.rcc~~c spc!~ 

~/ Id. ~t lJc7-2~. 

11 Id. at 1393. 

V Jc. at 816. 



- 4 -

is ~cceptable when jueged agnin~t.the 
er i t~r ia established for frc:sl: cine oc·can 
t:.:iter~ simila:- to tr.cit whic~ i:> rcquir~c 
under Section 403. 

Third, prior tc the issu~nce oE any 
....... ~· i: ., • ,. ••• per:::i"' '-o c;.;lSPv!::e o.i. spo.!.-, t•-:e r\c:r;:1n!-

~ist:~tc: ~ust deter=ine thnt t~~ ~a:e:ial 
to be ~isnosed of will not udvecs~lv offcct 
r:·un1·c; ... ai·.,a .. er- <:'ttp-ii·...:i- c1,~11=; ... :..'"1--,,.;.~- ar.c:"'I 

I -!·' - ~ '- - --'--. ~-- -~I - • ..- ..,..__ ..... ., • .._.~\..•~ • J 

fishery ~reas (inclucing E~c~r.ir.g ~~cl 
breeding ~reas), wildlife or recreatio~~l 
~r 0 ~- i"n t~e s-0 c~~fe~ <:'l·~a ~kou 1 d ·~ 0 
-- ... -::l •• ::-._ --· ....... '--· .... .. '-"·-

~d~inistr~tor so ceter~ine, no ~=r~it ~~y 
i~sue. 7/ -

Subse~uent arnend~ent of § 404 by the Claan ~at~= Act of 
1977, 91 Stat. 1566, altered the-rel~tio~chip between the 
c:: t d t"" .... .. . . - t . 1 , . . .. .. .: . . r.-\.. ... ecre ary Cln !.e .~c:::1n1s.:a or !n en y _l;i:l1.~a .. a~nicn. ~ .. e 
~~enci~ents c~ve tha Ac~inistrator autr.oritv cc~~arabl~ to t~; 
~uthority c~nfcrrec 6n hi~ by the S. 402 NP~~S p~cg:a~ to . 
~~prove ~nc to monitor St~te Fr~g:~~s for the ci~ch~:~o of 
dredged or fill ~aterial. ·JJ o.s.c. S 1344(9}-(l). ~~w 
subsection (s) gave the Secretary of the Ar~Y. explicit 
nuthority under the Act to ta~;e ~ction to enforce. tho~~ S 4°e4 
F~rmit~ which he h~d issued. New ~u~~cction (n) cmutic~c~ 
th~t the =~enc~ents should not be c~nsilerec to cet:~c~ ===~ 
the Administrator's enfo:cement authocit7 unde: 5 309 of t~e 
~ct, 33 U.S.Ca f. 1319. B/ -

7/ !d. ~t 177. This st~tement, which is often suo~cd i~ 
~x~l~ation of t~e relativ~ re~::.on.cibilities of the Coq:.3 .::1c1 
EPA unde~ § 404, is inclu~~~ in the Co~gre:sional ~ecc:~ a~ ~ 
su;-plcr.~nt to Senator l·~uskie'::: o:~f rcrrei.rkc. 

_!l/ Se.ction 309 cr:-:r:ower:; the: J\cmi~i~tr.:ltcr to .. o.rc;er _co::,
pli~~c~ with .the conditions· or li~itations cf .r~r~~ts i=5~cd 
\.friciar-5·"4d2 ar:c ~t~t~ t:crrnits i~s~~c under'.·~ 40~~:i.:! to s~ek 
civil ~ncl c:i~inal FCnaltit?°s .. \iith res;ect. -to·-~·uch r:~rrr:i:s. 
I1:".·r:o:-t4\ntly, ___ ~s_t:.t'le i?bove-r:uoted history .cf_~. ~O:~_Jnc.ic~:.es, 
t.~~~ . i:cc t.iori __ al .. ~.~Jvi::?s . th~ 1\d!!linis tr~ ~or .. __ the...au the.:: i ty.-to 
bring cn.f c r cerr.e n t act icn3 . to ~ tcp c is.:h~rgcs..\:J i t!'lou t __ CI 
r_.9~u"ired .. _p_e_~:tti t, :Zince such; cischa:;es vicl2tc th~ basic 
prohibition £et out in § 301 of the Act. JJ u.s.:. ~ 131 
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~ith that background, I turn to your ~pecific qu~~tions. 
r·irst, you azked h·hether the Secret~.cy er the .i'':c:::ini=t=~tor 
hes the authority under ~ 404 to resolve administrative 
diDputes over interpretation of the juri£dicticnal t~r~ 
"n~vig~ble w~ter~." That question is ~n i~~ortnnt one, ~i~ce 
the authority to construe that term amounts to-the ~u~~crity 
tc determine the cccpe of the § 404 p~r~it ~=o~ra~. 

The term "n~vigable waters,"·~orcover, is~ !!~c~~i~ o! 
the Ac: in other resFects. It is critical r.ot only to :he 
coverage of S 404, but al~o to the ccver~ge of tr.e oth~r 
FOllution contrcl ~echanisr::s established under tl1~ Jl.c:, 
i~cluding the 5 402 permit prosram fer ~cint ~ource 
di£cha:ces, 9/ the r~cul~tion of discharaes of oil a~~ 
h~zardo~s substances in S 311, 33 u.s.c.~s 1321, ar.d th~ 
regulation·oE cisch~r~e~ of ves~el se~ase in S 312, 33 G~S.C. 
~· 13-"'l T-. c1 -· '1-' , t •f' ~ 4C1 1-. ' ~ _ ~,. -~s e:1n1~icn is no s:ec1_1c to ~ ~ ~, ~~t is 
included arr.or:g t~e .?-.ct' s ger"eral prov i:dons. 1..Q./ It i.s, 
therefore, logical to concluae that Ccnsre~s intended t~at 
-.1,"'r"'" ""e C""lV a ei.., ... 1e J·,.,.1-1--r.t "'5 '-O ,.;.,,,.th~ .. ---,..,.i ..,0 •·'r.:::.• 
\. • ~ t.,; ...; ' ' - ~ - '- '~ - \J 0- -= 4• f; • (.; \. t'/, 4 ,_- • .._ .. ;J' • - t. \V 1 -.,. \,,., 

cxtent-~any ~2rtic~lar water body cc~es withi~ t~~ juriz
dictic~~l re~ch of the federal scvern~ant·~·;olluticn centre! 
authority. Ee fi~d no su~~ort ~ithc: in the st~tutc cc its 
legi~l~tive history for ~ conclu$iOn th£t a water bcfy would 
have o~e set of boun~~ries for c~r=oses cf ~redc~~ ~nd fill 
t~ri::i ts under g 404 c:ind .a c:H.f .Ecrent c.ct for pt!rfo:.;·:s cf t!'l~· 
other pollution control ~easures i~ the Act. On t~i5 ~oin: -
believe there can be no scr~ous dis~grec~ent. r~c~er, 
"nc0

"'"',.. .. ano·1· .. g .. h"'t "n."'v;,...,..,b,I':\ wa"'""'_., c:::a 1• 1o.~vi:o o-~·· c""'a ""·--~-:"-~.~- - • ·'·' ... ~· <• - \ill ·-"'J."' .... ..:. - '-'--~ - -·~ .4;'-. ·- .. ···': ..... IO;;". 

inter~ret~tio~ under the ~ct, the auestion .i~ whether Cc~c:c~~ 
lriter;dec·ulti:i1atelv ·fer th·c l\crninistrc~or er the ·s~c:-c:~r.:.·:o 
c<:scriL:~ ""its pjr.?.fuetcrs. . -

The question is.explicitly rezolvEd neithe: in 5 ~04 
it~c1.f nor in its legislative histcr:y. r-1y cor.cll!sion t!":at ........ .:> 

"-•• -

9/ The Ac~, as stated ~bove, co~tains a s~~er~l ~=c~itit!cn 
ii'gJinst. the "discharge of any pollut~:;t" cxcE:f:t in co~?li~r.ce 
~ith rarticul~r st~n~ards ahd pcr~it p:ocea\;res. 5 301(~), 33 
U • S • C • S l 311 ( a ) • 'rt: e de fin i t ion o f the F h r a s e " c : s c;; a r 6 e ~ : 
FOll~t~nts'' includes a disch~:;e from a p=int ~cu:ce into 
"navig~ble waters." 5 502(12), 33 u.s.c. 5 1362(12). 

10/ "Navicnhlc wnter=" is dcfi~ed under the ~ct a~ ~eani~; 
"the Wt\ter:; of the Unitc:d States, ir.cl.t1di:~g tr.e tcr:itc::-i..::ll 
f;eus. 11 ~ 502(7), 33 U.S.C. 5 1362(7). 
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~ct leaves this authority in the hancls of th~ A~=inistratoc 
thus nQcess~rily draws upon the structure df t~a Ac= ~= a 
,.,·hole. First, it is the l\dr.\inistrator wi~o h;:,::: tr.•2 o·.;~r.:;ll J 
responsibility for aclrr.ini~tering th~ ~ct': pr~vi=:c~~, exc~;: 
~~.othecwi~e expressly provided. 5 101(~), 33 U.S.C. 5 
1251 (c). It i:l the /'.c!:':\ini£trato: cs · .. ·;ll t:h:) f:-:t::?rpret~ ~~S? 
teem "nc:vigable w~te?rs" in cilrryi:ig out yollution COi"ltrcl 
rescon3ibilities un~er ~eetion~ of the ~ct a~~rt fro~ rJ ~C~. . . 

Ad~itionallv, ~hilc the Act ch~rces t~e Sec:c~a:v wit~ t~e .. .. . 
:\ ~yo: i·~~ui·nc: al".:J -:..5e··r• ... ~ CC ... ""' 1 1."'?iC"'. : .. ;.... t.,.,n .. n .. -t"' ~ .. c.u~ -. ·--· _ .~ .- ~ ..... ,.~ .. ;~· , ....... """""'--·· ··-~·--···--Ci .... ::: 
404 t=er:rr.its, it does not exc::essly cha::~e !:i~ \·1ith rescor.
sibili:y fo: c.:cicing ·when ~ cischar;e of c:cc;e~ er fill 
~ateri~l into the navicable w~ters t~ke~ nl~c~ ~o th~t t~~ ~ .. . ~ .,, 
,I. 04 . .. . t . \,,,, h'" . .. l - -~ per~i ... rcc;cirer::en is •• rous ... in 1.0 p ~Y. t:.nzorc~i:':~n t 
~utho:ity over perrnitless eisc~arges of dred~cd a~~ fill 
~ateri~l is cha:aed, r.oreove:, to the rd~inis~:~tc:. 11/ - -

Fin~lly, ~ny «rgu~ent in f~vor cf tha Sec:et~:y'3 
"'u•"cr1· '·y -o i'n•r.i.r ...... 11:\. t1-1.,,. r'"'·c.,.. cr= ., ... ,.. .. ,..,._ n,.. ... ,,;,.. .. '"', ~ 
{I. ... 4' '- '- ""'\jjji: 1."" 9 .,_ W 1 n;· \; c: e.. llli ... .... • \.- ._ • • ... ~I t • ~ 'f W ': c: _, .. C.: 

\ ·"'l•c ... ":" fo,. -·•r""oc:1:1c: 01: 5 ,.,...4 i·~ C',,; .. s-~--;·.ii~, ,, ... -~-:-r- 11 - 1- •• -~::. 
• ._.._ ___ . • ~ ._,..,. •· --- "9 "t\J ;,:i -'--- '--'''--'·--.J • '~'--.,;;.. \..'-9 .... WY .._.,~ 

fact th~t he.sh~rcs hi: ~uti~s un~er th~·~ecticn with t~c· 
r~ar::ini::;tratcr .. As cut.lined at:ov~, s 404 ~1,;t!:cri:e~ th~ 
~dministr~to: to develop guideli~es with :es~Gct ~o sel~ct!=~ 
Of ci~l'OSal !jitas·, ·~o ~pp:ove nnd ov~r:>ee i:;t;~tc:- [.'rC~:'.:!:-7: f~ 
tte disch~r~e of dre~gcd or fill ~~t~rial, ·~n~ to- veto ·en 
erwircnn-:ent~l grcun·,:s ar:y per~it thi: S~c:~t~i:y r''c-::cs~s ~o 
i~sue. 

I thar~fcre conclude that the s~c~ct~=~ ~~a i~t.~~t cf 
r\Ct :..u[-!~Ort ~n i~teq:retDtion Cf ~ ~04 tl'.c.t ~i·:~s t.~·1~ 
h~~inistratc: the fi~al ~d~inist:~tivc r~~~Cn$iti1ity [~: 
con~trui~; the t~r~ "navi~nble waters." 

........ ":) ...... -

Ycu: ~econd ~uestion i~ whether the Seci~t~:v or the 
l·c:::i.ni::tr.:ltor h~s the fir.al authority to construe ~ 40.;(t) o: 
the .~.ct. 33 u.s.c. S 13~4 ( f) .' Th.::t su!:~ecticr1 cxt?:::r::t~ 

ll/ 33 u.s.c §~ 13ll, l344(n}. '!he .Sec:ct.::y ccc.s !'~'-'~ 
'C'r.'rorce~ent ~utr.ority with "'ri:sr.ect to t=cr::-it.le=~ ci~!Sc::~rc_:~s 
into navig~hle waters unde: the Pivers an0 r~rto:s 
;, r r:: c r- r i a t ions r~ ct of l 6 9 9 , 3 3 e . s . c . f. ~ .; o 7 , 4 13 • F ~ v : ; ~:: l = 
watar$ for ~ur:cse= cf th~~ Act h~ve a ~ere r~stric~ive .. . 
,..e"'""'~n~ 'tc•·e"""'" th~,.. r:""l'.-~""ln ''"''"e"'"" ur.'~,., .. '"'""=- ":'-,.·cc.,, •I ~·•-• ';,Jt ' lY Y••I .c.aae •~"' ':C••J .... '"~'- ••' •• 6~- '-••- (\;,,,,:.._. .. .__ 
~·~ ~ t c r Pol 1 u t i on co r. t r o 1 Act • c • c: • , ? : ?. t: j r· r~ .:; 1 r e ~ o L, r c ~-· c:: L' ~ E ~ ~ ~ ~ 
Cnt.:r.cil v. C'1lln"'·~v, 392 F. Suri=:- Ens (C.i;.c. JS·i::J. 
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certain ~ctivities from regulation under 5~ 40~, 301(~}, a~~ 
402. The Corps of E~gineers has ~r~ue~ th~t ihe rcs~onsi
bility for !nter~rctation of the subsec:ion inscf~r ~s it 
relates tc the issu~nce of the Corps' ~ 4C4 rer~its iz veste~ 
ir. the Seer e t<:lrv. Fer r~asons $lmi lar to tl:ose d i:;cus~ec i r: 
conr.ccticn .,Jith.youc first c;uesticn, I <lis~gre·'2. It is th~ 
idmini$tr~tcr who has 9cner~l adrninist:=tivo rc~~o~si~ility 
under the ~ct, 33 u.s.c. 5 l25l(d), a~d who has ~encr~l 
cuthority to prescribe regul~tions, 33 u.s.c. § 13Gl(~). !~ 
r~viewing the statute ancl its legi~l~tive hi~tory, ! find no 
indication that Conoress inten~ea that the Secret~rv have 
final authcritv to ~onstrue ttat subsectic~ for ~~r;oses of . .. -
his S 404 prog:am. Abser.t such an inpic~ticn, ! believe t~~: 
the Act would be strained by a construction allowing theJ 
Secretary to give a different· cont!?ni.: to S 404(f) tha:i tr::: 
Administrate~ cives that subsection as it rcl~tes to coll~ti=~ 
control provisions apart frorr 5 404. ! therefore ccr.cl~c= 
... L ... ~· , ... L .... • .... "' ... t ... I'" 4c~(f) • ... ::.= .... .::ina ... cH.: .... ;ori ... y unoer ... ne , .. c... o ccn!:: ... :-ue !> ., 11 :s 
~l~o vested in the Ac~inistrator. 

Yours sincerely, 

'Cle"']0 ::'1 .... l
0 n - c--·~ 1 t .. ~ c • '. c;;'"· """"'. J.." - • c - -

Attorney G~nernl 
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"Enforcement of Section 404 of the CWA", dated November 25, 1980. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

OF"FiCE OF ENFO;:;CEMENT 

MEMORANDUM 

SUBJECT: Enforcement of Section 404 of the Clean Water Act 

FROM: Acting Director, Enforcement Division (EN-338) 

TO: Regional Enforcement Division Directors 

Background 

As you may recall, in March 1980, the Enforcement Division 
initiated discussion with the Corps of Engineers for the purpose 
of uP9ating and revising the existing June 1, 1976 Enforcement 
Agreement which had been signed by EPA, the Corps, and the Depart
ment of Justice. The proposed new agreement was circulated to all 
regions for review, and comments were received. Although initial 
discussions were held with the Corps and DOJ, no progress was made 
on resolving this matter. However, in October 1980, the Corps 
approached EPA with the proposition that it lacked authority to 
enforce against persons discharging dredged or fill materials into 
waters of the United States without section 404 permits. Although 
EPA has not drawn any conclusions regarding the Corps' authority 
or lack of it, .the Enforcement Division has· agreed to endorse the 
attached document, dated 7 November 1980, as an interim approach 
to enforcement of section 404. 

EPA's Role. in Enforcement of Section 404 

Pursuant to sections 301, 309 and 404(n), EPA has authority 
and responsibility for enforcement of violations of section 301(a) 
which occur by virtue of discharges of dredged or fill materials 
into waters of the United States without a permit, or in violation 
of the terms and conditions of section 404 permits. Pursuant to 
section 404(s), the Corps of Engineers enforces discharges which 
violate the terms and conditions of permits it haa issued. 
Therefore, it is reasonable that as a matter of practice, EPA's 
enforcement effort for violations of section 404 has focused 
largely on unpermitted discharges. Even in this capacity, 
however, a number of Regions have persisted in viewing EPA's 
enforcement role as simply one of support for the Corps' efforts, 
rather than as a complementary one with independent authority 
flowing fr~m section 309. 



Certain recent developments have underscored the need for EPA 
to take a more positive approach to enforcement of section 404. 
The need has arisen most particularly in cases of solid waste dis
charges requiring section 404 permits pursuant to the Consolidated 
Permit Regulations, 40 CFR §§122.3 and 122.51 (c) (2).(ii), 1/ and 
in cases where EPA asserts jurisdiction over waters of the United 
States, but the Corps disagrees. In such cases, the Corps has 
been and will continue to be reluctant or unwilling to_ take en
forcement action. Therefore, it is incumbent on EPA to exercise 
its authority under section 309. 

Procedures for Enforcing Dredge or Fill Violations 

Section 309 authority may take the form of administrative 
orders or judicial actions, civil or criminal. The procedures for 
enforcing section 404 requirements are the same as those for any 
other. violation of section 301(a). Administrative orders may be 
issued by the Regional Administrator's delegatee, with courtesy 
copies sent to* tc~>GfmaexX>CixWBOa:rxflncfl)~>CX~tt~~~ 
02Cl~IJX~tuxxaKX)(>SfDEOCicaix}6u:faccn~xBca~ c iv i 1 act ions 
should be prepared in standard civil ·litigation report format, 
and forwarded to**1D.ec~f~xDd5o&Z~x!DiGl~enecxt~~u 
8X'>dmi..Dc1XW~xacmxSlps«UlckxiDdXB.cemuux>&xmxmi for review and 
referral to the Department of Justice. «•~~~*~f~X~X~~ 
~x~•t~x=xxte~Y.taCi~1~1exXJtX~~x1~1Jxmx.x=rx1rt~x~:edXxr:~x 
«~«•Xi.lXX~~-»X)SOX~~X»:iE:9<X«•~x~tXIXXlCX~~~xxxxxx~~t~~RXx:x.i 

. -~ifXEHCl~)OO'.«~XX»Jeerif~~l6XXXXl~~~rxXMX~X~«O:~ . 
Ki~iU~iX'HilfXlGlif~X 

In all cases~ EPA ·should notify the appropriate Corps 
district of a planned or proposed enforcement action. This 
notification is designed to achieve two results. First, it will 
insure that the Corps does not take an inconsistent action which 
would jeopardize the efficacy of EPA's enforcement action. 
Second, it will afford the Corps an opportunity to join with EPA 
in the action. 

If you have any questions, please contact Joan Ferretti or 
Betty Cox of my staff at FTS 755-2870. 

*office of Enforcement and Compliance Monitoring, Water Division and the Office of Federal 
** Activities, Aquatic Resource Division. 

Office of Enforcement and Compliance Monitoring, Water Division with courtesy copy to Office 
of Federal Activiti&i, Aq~ati~ Resgwr6e Qivi&ieR. 

]/ For a fuller discussion of the appropriate enforcement action 
for such discharges, see Memorandum from R. Sarah Compton, 
Deputy Assistant Administrator for Water Enforcement, to 
Enforcement Division Directors and Section 404 Coordinators, 
September 11, 19800 



Attachment 

cc: General E. R. Heiberg, III 
Regional §404 Coordinators 
George Ciampa, Region I 
Richard Weinstein, Region II 
Elo-Kai Ojama, Region III 
Susan Schub, Region IV 
Jerry Frumm, Region V 
Tony Anthony, Region VI 
Bill Ward, Region VII 
Lee Marabel, Region VIII 
Ann Nutt, Region IX 
John Hammill, Region X 



"Enforcement Authority for Violations of Section 404 of the Clean Water 
Act", dated November 7, 1980. 



11r..._v To 
•TTUf'flf)N or: 

DEPARTMENT OF' THE ARMY 
OF ... IC:C C'F TlofC CHIF:,. er t:NGl"ll:ER5 

WASHINGTON. D.C. 2'J'JU 

., f, ,.., I ' '~. 

SUBJECT: ~:nforccmcn t Authori t.y fnr Vi. o l::l ti on!; of Sec ti. on 404 of Clean 
\Vo t."r A··l 

..... 

Division Engin<:cr, Lower :O.tississi_ppj V:illey 

1. Hcfc1•cncc: 

a. Letter·, DAI::N-C\\'Z-B, :?6·~1ily 1980, Lo.Oi\'i~ian Encinee:-s, s•,bjcct: L~g:.l 
Aut:hc}r:itj' Under Sc:ct:ion 404 of the Clean l\'nt.cr Act of 1977 to Enter P!"iv~t.c 
Property. 

b. Letter, I..'r.~oc, 25 September 1980, to DAE;'ll-C'\'IZ-B, citing nJ,!reeme:it 
t::- ~·kv:itc Sccti(Jn 40·1 permillc!';s c:iforccmcnt authodty prnblcm to l·:J>,\/CO~: 
ll~:nl't~•ar l crs for rc~o lu ti on. 

? This letter provides clarification to the guidance set forth in the 
refcrc-ncc l:i above. It shall be implemented on an interim basis pending 

. revision or chang.: of the June: 1976 J-:PA/Curpi;iJusticc cnforccm<?nt mcrnnr:mdum 
-.·ur:-t:flLiy being uiscu~scd between O~E and El',\. 

.. 
3. Th\: Co:-ps should continue tn c01rry out: a i;trot~A cnfor:c~mcnt progra:n ir.c luu-
i r:;: ~h\.· "i:i.suam:c oi cc:lsc and c.lc~i:-:t 01·tlcrs 3g~linst unnuthorizcci ~c.-ti.'.'lti~:;. 
l:i tm: pa:-:l there wns ·c·1car ,jnstific;.ltinn f(u· thi,; pus;tion b:&!\C'd on the 
!:1!;i..'!"t:!JL :.author'itics vest.ell in the Chief t'lf r;nui.nccrs. Thi~ 2·cs)cu.:d. ;:>n~•~r 

·•as -.·1•!!:•i~k:·1:d to be: ;ii;soci~t~~~ \-tilii Uw imf'lit.·d authority .as pcrr.:ittin~ 
:11;c·:~i: tu !:lan:igc- the Scc;tjon '10·1 p1.:rmit. pr11~!r:1m. 11;.Jwcvcr, the Civih~tti Au·~1:·~~ey 
G1..·;; .. :·a] !Jpi11ion of Scpt<.:mbcr 5, l979, unt.lct•cut Lhat rationale •. NoncLh~ll.:s.:, 
l!'I t':.l!"UC:r l.r" Se!"\'C the f'IUblic ·interest :md j'H'l~\·t·nt confu~ion, we shnuiJ 
\..'\;~.Lir.u<.: our e11forcement pr<.1t;r:im ns i11 t.he ·pai;t ur.Jcss prcdudt:·t.i by fu~·url~ 
ju~i!.:i;.d clc·dsicns. i\i.:~·1.1ruingly, Lhc lli~ti·kL c1?gin<:crs :-:h:all prL•cc:cd in 
·~he folli:ndnc manner: 

:i. If" the site of the tJj:;char-1~1.~ is~· "w~tcr of the Unjti:d $t.~tcs.'' 
ns fr, t:erpt•ct.cd by the uistric L cngi.nc.-er, the pruccdu!"cs set forth ;.it. 

33 c1:u 3:!6 sh:ll l b\: fo 11 nwcd :m"l, a:;, npp!·upr i ;.1 t.c, a fH:rmi l i;haJ l be ?'c4u: r1.:i.! 
am.I :111 :1ppl il·a\ i1111 a~·;:l•plL·d (110 d1.1111:c L1• p1·,:::1·1tl p1·;11:l.il:<:). 

b. If the site is in ;i prcdously·d\~:..;ig:iatcu "spcci:il c.::1sc."· pu:·sua:~t 
t.n the C<'?'p~/I::Pr'\ .iuri:;dictinn, MOU (Ft•dcr~ll Hcg:st<:r, \'olumc '15, ~.,,. J;?!), 

.iuly :!, UJ80, p. _::JS018), EPA will be rcspllnsihl~ for Lh<' cnforc"mr·n: acti."\r; . . 



IJAl:N-(.~WO-N 
SUSJ~CT: Enforcement Authority ro~ Violations of Section ~04 of Clean 

l\'ater Act 

lf the CCJrps learns of di~chot•nc ~tctivilics in ~uch :.;pccial cnscs it. \'ill 
not.if~· EPA ir.mcuiulcly. If a p~t'!Tlit. i~• subs4:4ucnLJy ·.-:iuircd ·~n ~prlic:itior. 
will be: a"'·ccpLcu and proccs~cd by lhc cJi:; tri t.: L cng i n~cr cons is.Lcr. t .1,·i Lh 
current rcsulations. 

c. If lands under o and b abovc·arc involved .i11 the s~mc case, EPA will 
no1-m:illy be responsible r~r ea..forccmcnt :ictiun:.;; however, by mut.uaJ ui~rccment., 
the d j s l:•i cl cncinccr nwy as~umc lhc rc1ipon:-; i bi l i l.y. 

4. Paragraph 6 of the Corps/EPA Juri~dietion ~lOU i:;t:ttm; that. any jurisuictional 
dct.crmi am Lion made bv EPA a~ a rcsu 1 t of an en rurccmr.n t. at· l. ion w j L l he us ml .. 
by ~he district engint""er as the ba~is for all subsequent 404 actions 
of·th::it c:ise. Therefore, if EPA (or U1e Dcp .. rt.:ncnt. of Ju!'t.ice nn iLs bchnlf) 
brin~s :in enforcement ~ction :i~ainst the Jisch~r~er, the district cn~inccr shall, 
consistcnl with 33 CFR 326, accept an application for an ofter-the-fact or 
subs.:qucnt permit application consistent with the as~crtions made b.r t.hc EPA 
in th~1l :icl]on. If it· i!\ at :ill unclcar·rr11m ~:F'A's cnfort:cmcnt.. ~ctinn whether 
o.a!l phases uf the discharccr'~ act.id.lies arc l.ukin~ pl:icc in "waLcrs of \.he 
linilcd Sl:itcs," .the di!ll;tri.ct cngjncer shall rorword the cai:;c to EPA for a 
formal jurisdictinn:&l delineation bCfOT"t: prOCCRSing any pcrmi t, !nfor.n&il Vl!rbal 
or wri \.Len communications ( actio!'\s other than cnf.orcament act inns si gncd bv 
:he rcr,innQl administrator or his dcsisnee) will not in themselves c~tabl1~h 
juri:;dict.ion. In such case where EPA brings an enforcement actir.in and in c:i 
3b :inu le ab\lve, any public r.nticc will clearly stale thnt the jur)sc!iction.ll 
d;.:termi11ation has bccn.rn:ide by F.PA. 

~. Purs1.i:int. to Section 404(s) o!' the Clcmi Water Act, C;\Ch distri:l C!~p.i:iccr 
shall consc icntiously impl~mcnt cnforccmr.r.t actions a~:·d ns t pcrmi t. cn1~(.h ti O!i 

villl:llit>ns. Thi:; upplics rcg~rdkss of lhc loc:tt.ion ".'f the' cJis1.·ha:~g\:. 

''. This Ii.: \.t.cr uccs no\. u 1 Lcr ''lll' l'n 11 au t ""·" i l.v and rc:!-:~pnn~ i b~ 1 i ty \.o t:.kc 
l~nfor"·,•n11.·nt. a'-:lion ~Ci.iinst. all -·,-i"dat ;"in!-' or Lhc River and llurbur i\1.t o!' · 
I t\ ~~ in t r:11.i i t i nn;il l y n:1vi J,!ah I(' \•tn 1. "I'!-' of Lil<' L'n i L\.:c.I S LJ le·!':. . 

.. 

I 

·' 

·E. ll. IU~Im:n~·~ii! '\ 
M:tjnr C1.m1.·rn I , US,\ 
Direct.or of Ci vi 1 ~1ork~ 

., .. 
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"Guidelines for Specification of Disposal Sites for Dredged or Fill 
Material", Federal Register Notice, Volume 45, No. 249, dated December 24, 
1980. . 
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. . . . . . . · ·. ··. · ·: ·'· ... ,~·, · --~. -:>:::·\· ·< .. ~ _:.:·,>,:·-:.'.t~7~~z 
Federal Jlesi1181 J Val. 45...·Ne~ .~~,j-· .W8'1neaday. ~be~ ·at, -~ / ~ ~'·~f:ft•· :-:~{· 

. : ... :. ·.· ; ... •·· :-<:,:¥.-····.:.:.·!··~~:.:. .... · .. · ,..·_·"-.~~ -:--.: .. :: .. · ~-·-..:.: -.. · ... ~ : :::"·.- . .- ... -. ?:-~-.:._· .. ~._.\:·-.:--·r.:;··~.:.·;>:-.·"'."""~-·.:'·::···_:_:J ... __ ;~~ 
discharge which will-creaitrfal ..... : :. · -1&JlidldiottrictcsJ~A.:W9 · .. bDp111ed d.ft~·EM"MriPW11'Ml '".-~» •• ,~·.:_:-.-._ 
the permiltiJYI authority should C:onaide?, ··.devet•iucRme•erieia. :we will.-e.· ·.· · .Ccmi®+isfrfPmmi'~OtM Wiilii~~-~·: · .. ::.-: 
in addition to the -direct effects of the fill them amiable 48 ti.. pu'Wic.' ;~ · . . tt...CM(NJ.} ClifcJalinaml"'""king·wU, ·: · :. · 
inselt th~ effects on the aqptlc · , . , . . · ... ~Other com.'~en~aua9ellled that we ,still~ '11ieae .~~~ :: -;:· 
envlronmenf Clf.anf seaaonablJ · ··. · ~the lili of ex&mplea.ln tba . . . . . Regul•Hona.,..iaPd ~d!rfii;ifir. .••. :· 
foreseeable:acfiviUea·ta tM!·conducted · · 8ecm&Entaice.of·the.-.tland · . · of-~WhkilteBmfaefed..tha:·_.·,_<·· · : .. / 

. · · · aefiDitkD. While lli*1t. · ·· t!id.· · · · ·. · · · · · · :;iiGJU«iecha.flll. ·. ·' on thatfaat land. ·. . . . . '8JIPK . .. . primary pwpw.teat.&Dd. . . ».: 

SeCtum 231).~ fpropoaecfm.41) de~ · additiom·~ M a.rdec1 Wlf. · . mat~ allJiG11n!8Dtl "W~llav¢tbe .. ,: -...,;.,: 
with linpacts on parka. natUmal and have_ not done ao..'I,'he· llst la ene or . . effechf .fill,. !i•t m.:wliich replaatpatt ;. -~ .... 
historical inonuments aational aea examples only, and doea.noa.&erve.aa a· .· · · of the. watea:of tlut:UDited.Sta\ea. with. .:: · 
shore1, wildemesa ~as. research sites,· limitation on the basic definition. We . dryland or which c:hanp 6e bottoiD · ~ ~ ·· 
and sfmilar preserns. Some readers , , .are relUctanftoalaJi.expanding the-~&t. · elevation oh .wa.ter bodY for~ • ". · 
were C&Dcemed that we intended the . since there are-mu1 ~of wedanm . p..uzpose. ·11ir~ delhtitfoo 19 aimllar · 
GuideliDea to apply to activities in such· which could bl! included. and.th1,~t · · to-IM•1~M•~·~'l87.7 •. ·. ~ .. '· . . . .. . · 
preaemvea whether or not the actMtiea · could~ v~ ~wielcly.,. · · . ' . Durin&:tha.aeaMm:4Dl{JJl(ti · ... ' .. -. .. 
_took place in waters of the U~ted . In addition. wa wiab:to,Hcud 1he ·· iulemaJdna..dm:~ ha&~ certain: 
Statea..We intended. and we think tb.e confusion which c:oWdnimlt·froinlistiq questiona-..dtie-hnplementatioa-Df 
context make•it clear, that the · aa examples. Dbt oaly·areu w~ . . ncla.acldnlli-lleca1111S·.Gflbe · ·. 
Guidelines apply only te the g1nerally·6t the wetland definitions, but. lm,_...,af,_mek'nf~ Final: . 
spedfication of discharge Jiles in the also iu:eas w~ ~J or.not meetthe GaideliaeuwmW>le wilb9Qtfurtbm . 

. waters of the Unit~ States, as defined · . definition dependins;.DD;the partiealar . delay..~ba:neu1haw.- to 
in l 230.3. We have included this section circumstances ofa given alle. In,sum, if coapera&e w,itJa dae Corp& In reaalviaa 
becaii.ae the fact that a water of the an area meets the definition. it is.a their concdms about fill material, we 
UnitadStates may be located in one of wetlan'd.forpurposea_ofthe Clean Water haft"~~·lemparuily~ · 
these preserves is significant in Act. .whether or not it falI8 into one of I ~t}pn ... fllrtber diacuaaion... . 
evaluating the impacts of a discharge the listed exampleL Of C0111'88, man: Thia-Btiea dcla iaet .rfec:l·the . 
into that water. · often than not, It will be one of the listed effectir@la..af tM·Canaolidated ~l 

tl ds· tlands examples. ·Regulaticma; ~y. lbere ia.a 
We an ·Many we are waters A few commentera cl~ alleged dlecrepenq.._em those replatiana 

. of the United States under, the Clean lnconsistenciea betWeen the definition · aml'tbe'C.,.' ..platiam. which atill 
Wa!er Act. Wetlands are .Biso the of wetlands in I Z30JI and I Z30.42. . contabl tileoWUfinttion. . , . 
subject of Fe~al Executive Order No. Whil.e we llft no mconslstency, We have . Thuef~......ad DJ- mu:eJtainty 
11990. and vano~ Federal and State shortened the latter section &a part or . &om thia.~EPA wiehea a-make 
laws.and regulations. A number.of these our effort to eliminafe unnecessary cleadta_,_..,... peliQ for : · 
other p~ and law1 .. have. . commenti. . . . unpermlttilfl.~alOlkl wnbt.' · 
deve~oped &lightly different wetlands Unvetietatectsliallowe: One of the . EPA 1sM 1Dduri-.111uler Mdiml 309-of 
defini~s. in,~- ID accommodate. or . special aquatic areu lletect:ln the · ·-the-CWAtii• e Ml••Walrwtive~ · 
empbasu:e s~cialized needs. Some of proposal was "'unvegetated shaIJawa• againlt'.Yiolaliau!•bactitm'.301. . · . ..: 
these definitions include •. not only Cl 230.44).Since ap~'~qliatic; meas UoP'!""ftiall.~ af;Mlid ~te. : . 
wetlands aa these Guidelines define are .subject to the presumptions In . . Into waters of tbe United States-Yiolate 
them. .but alao mad Data &Ad vegetated I 230.10(a)(3). It is imPortant'that they ·.eectlmi:lm..., >' . -. . :· . · .-:·' ·· 
and qnveptated shallows. Under the . · be clearly defined so thaUbe penni!ting · Undar.alaepc ttm ~EPA. 
Guidelines. soma of these other ~as are •uthority may rea4ily. mowwtien to .. · '. · · piu. tou.oe orlhl ... te.~ · 
grouped with ;!"etlanda as "Special apply the presumpttema; W1r~ ·· . onHr. willl.fhilG ... c: mlllelllta. .FJrat. · 
Aq~tic Sil.ea (Subpart E) and auuch. unable ·to develop, at .th&·ttm~ a · .. : : :: .the.._~ ......... "'1~ to: · · 
the11 vat:aea,aregi"'.en·ap~ definition ~orunvegetated shallows · · · ·appty to.:tb&~efi>na'pmta for.a:· 
recogniti9n. (See diac:usaion.ofW_a~ whicli was both easy-to apply mid not · aectiea-a.~~ ... -apecllied . 
Dependency ~bove.} ~e agree with the too inchisive or Uduift.~ we . periGll.ofc~eoq..bas ...-1 to 
f,:Omment tbal the National Inventory of . _have decided the Wiser t:GU19e:ir:ID · · ·.: ac:Cepl --..:~ad to bold 
We~ds prepared ~y the U.S.. YlBh ~d delete unvegetaled ~tialfows ftom the- . . them .imtil :» .11e.W¥ft.;il9 P._1181tiim an. the. 
Wildlife ~8"!~ while not necessarily ap~cial aquatic area classtficlitlan. Of.· delinltimt..afllll ... tm:W.) . 
exactly aoinciding with the scope of course, aa waters Qf·the tJDiled Statea. · SecioD&L tlleelder willicau&rain 
waters of the United Stalel Under the they are.still subject to .the rest of the further c:1i1a?- • zi .bJ tbe vio&ator. Jn. 
Clean Water .Ad or wetlands ~er _ Guidelines. ·. · · '· ·• -'. . : . '. extreme caeeB.:a,~.may 11eqmre 
these regufa~om, · ~y help av01d.. •raJlMaferfal": We are temporarily ~at ~~~immediately. 
construction m wetlands, and be a re.erving I ZB0.3(1J. Beth the proposed: . Howner,.becaae.we-....,.We-that . 
useful long-term planning tool.. - : Guidelines and the proposed . there wilIM.s.!itPu Gf :tQe before · 
Varlous-comm~ten objected to the Consolidated Permit Regolatlom · · "decisions .ue ~:ea UU.-kJbd of · 

detmition of wetlands in the Cuideliaes defhled fill material ae material · pemlt applica~ theae mden-may 
· as too broad or too vague •. Thia discharged fur the primary purpose of . . eicpreaJr allow _¥Dpemlitted _discharges 

prop0sed detinition h¥S been upheld by replacins an aqaatic are& with drylimd .. t8 r.oftiinue.aubiect &o.apecifiC ~ijj,ona 
the court. a. reasonable anc:r consistent or of ·chanpi,.tie bottom-elwatioa-of a . Set fol.di "J·R& ilr~.Gllliu! 'J1.wtse . ~ 
with the. Clean Water Act. and ia. beins . water body, resenias ~the NPDES condillamwilllte:dal.i~ . 
retainedin the final r8gulation. · program ditlcbarge1 with·tlae aeme.effect furtherenVirmuiwalal.dllmaRe-
However, we do agree that vegetative which are primarily for the'}mpaee of Of ®W.. dmae" cnd'enirilhml 
guides and other bac:ksround material disposing of waste. Both propoaals inDuenm tbi~• ·~,or .Do. 
may be helpful in applying the defmition aolicited comments on this distillctiea, issuance.flf.a ~.aulatumiae the:. .. 
in the field. EPA 'Uld the Corp& are tefenoed to as the primary purpose test. conditicma-tlaat maJ.be"llP9sifi.ct in udl 
pledged to work on joint researCh to aid On May 19, 1980, acting wider a court- · a _permit. Nor 1rill auch orderJ ~the 



---· 
=85342~· ~·~.F~. ederal~. ~-~· R~·~·-~· ~tir~/~vgi>~t~4s~· -~~·'w~· ·o~/~~-;-;· '~{~:'Wi~_ ~~)ln;.·':;e•;d~~:v~·~~De;; .. ~eem;" ;;b~er~~ ';24.~.· ~1980~··· ~~·1~.Rul~-~·· ~~·, .

7
. an~;-:~,11=~·:~:., :·· ':·u=o:ns=~!!! ... ;:-::.,: 

. inclu~ the Coastai_Zone·Mmiqen;aent ~~uv!-~-~;:~:·:~/<~~·::·:_::'::· : · 
Acl However, lflnce some pllU'lilins · · ' ··' :. :A' number DtcODuiienters toolc the.· 
processes do not deal ~th 9J)9clfiC: . . -. .· positio., '.that Ex~ti~~ Qrde: ·"".M4 ~ . 

Administrator's authority under section. ·. 
309(bfor the right of a citizen to ~ring · 
aUit against a violator under. aection 505 
oftheCWA. · 

Permitting Authority: We have used ' · 
the new term "permitting authority," 
instead of "District Engineer," .. · ·· 
throughout these ~gulations, in 
recognition of the fact that under the 
1977 amendmenta approved States may 
also Jssu~ permits. ·: . 

Coastal Zo~ Management Plans 
Several commenter& were concerned 

about the relationship between section 
404 and ~pproved Coastal Zone· · 
Management (CZM} plana. Some 
expressed concern that the Guidelines 
might authorize a discharge prohibited 
by a CZM plan; others objected to the 
fact that the Guidelines might prohibit a 

. discharge which wr:ta consistent With a 
CZM plan. · · · 

Under section 307(b) of the CZM Act. 
no Federal permits may be issued until 
the applicant furnishes a certification 
that the discharge is consistent with an 
approved CZM plan. if there is one, and 
the State· concurs in the certification or 
waives review. ·Section 325.2(b )(2) of the 
Corps' regulation. which applies to all 
Federal 404 permits. implements this 
requirement for section 404. Because the 
Corps' regulations adequately addreSB 
the CZM comiatency requirement. we 
have not duplica~d I 325.2(b)(2) In the 
Guideliaes. Where a State issues State 
404 permits; it may. of course require 
consistency with its CZM plan under 
State law. · · · 

The second concern. that the·404 
Guidelines might be stricter than a CZM 
plan. points out a possible problem with 
CZM plans, not with the Guidelines. 
Under 307(f} of~ all CZM plans 

. must provide fqr compliance wUh 
applicable requirements of the Clean. 
Water Acl The Guidelines are one such 

. requirement. Of oourae; to the extent 
that a CZM plan is general and area
wide, it may·be impossible.to include In 
its development the same project-

. specific consideration ~f Impacts and 
alternatives required under the · . 
Guidelines. Nonetheless, it cannot 
authorize or mandate a discharge of 
dredged or fill material which fails to 
comply witli the' reqUirements of these 
Guidelines. OftettCZM plans contain a. 
requirement that-all ilctivlties conducted 
under it meet the permit requirements of 
the Clean Water Ac( In such a case, 
there could of course be no conflict 
between the CZM plan and the 
requirements of the Guidelines. . · 

We agree with commenters who urge 
that delay and duplication of effort be 
avoided by consolidating alternatives 
studies required unde! different statutes, 

projects, their consideration of • · · . • ·· require8 BPAto prep8'9 a "iwolalory 
altematives may not be sufficient for the analyaiB" In~~~~ Wlth ~e'8 .: ·. .. 
Guidelines. Where another alternative. ·. regulatioDL· EPA al•~~ '11it!le .. : .': · ... 
analysis: ii less complete than that ·regulations are not;:atrlctl)' ipe~. · 
contemplated under s~ction 404, U may ··new ~~tloDl:lb8J dcfot:J~.iinpos~ . 
not be used to weaken the requirements 11ew &land~ or ~.quirements •. but . · 
of the Guidelines. · ·- · · · ·rather aubataniia1Jy'ct.8rify·and . · .. 

· · · ·· re -.... 1 • .0.:lb.emstinS.lnterim. . ·fin .. al· . Advanc8d ldentific:ali0n of Dredged or . ors~ . . . . . . . . . . . . . 
Fill Material Diaposal Sites · ·. re~~:ro;,A;i Crlt~a ~pl~men~ . 
·A large.l)umber of comuientera · · · Executive order UOM. £PA will preyare 

objected to the way proposed. I %30.70, ·· ·a RegUlalOry·An&J.y.ia f~ anyresut~tion . 
new Subpart L had been changed from which briposes Q!lditiona! annu~ costs 
the 1975 regulations. A few objected .to . tot8111ns $100 inillion or:whicb Will result 
the section itself. Most of the comments in a total additional cost of production . 
also revealed a misunderstanding about of any major i>foc:l.uct or ae~~ .which 
the significance of Identifying an area. · . exceeds.SW. of Its ieJling prlce.:Whlle 
First. the fact that an area has ·been . . my'commen~ parttcUlarly · · ~ 
Identified as' unsuitable for a potential member& of the American Association 
discharge alt~ does not me8:D that of Port Authorities (AAPA), requested a 
someone cannot apply for and obtain a regulai0ry mlyais ari.d ~aimed ~t the 
permit to discharge th.ere ae long as the -regulations were too burdensome, none 
Guidelines and other· applicable · of them explained how that burden was 
requirementa are aatisified.. Conversely, an additional one attributable to 'this 
the .fact that an &rea has been Identified . revitlon. A close coniparison of the new 
as a potential ltite does not mean that a regulation and the °explicit and Implicit 
permit la unnecessary or that one will requirementa In the Interim final 
automatically be forthcoming. The intent Guidelbles reveals ttiat there. baa been 
of this aectr'on was to aid applicants by _very little real chanle··1n· the ~terla by 
giving advance ·notice .that they would .. :- which diachargei,ara to be judged or in 
have a relatively easy or difficul\ time the tests that mllilt be mnducted; . 
qualifying for a permit t~ use particular . therefore, We stand.~ om Origiri8l 
areas. Such advance notice should ' . de1eiuilnatioil'lha~ a ielula.tory ~aly1ls 
facilitate applican,t planning and shorten . ls not reqUlred. .•. ::·. '.:: ·: ...... ' .. 
permit processing time. · · · · .Perhaps tht,t inciat ~l8Dificant area ~ 

Most of the objectors focused on · which the reSuiatio~ ~ mcn'9 explicit 
EPA's "abandonment" of its "authority" · and ~bly ~~Ii 1n lbe · ·· · 
to identify sites. While that "authority" consideration of altematfyes. However, 
ls perhaps leas "authoritative" than ·the · evtni the t975.rigul_~tioiui .required the 
commentera suggested (~e above), we _ permltttng au'thDritt t~coriai~ "the·. 
agJ"ee that there is no ~aaon to decrease avilll8bDity of .~te·.i~e~ ~d ... 
EPA's role In the proce88. Therefore, we . methods of diap0881 that ~less . 
have changed new. I 230.BQ(a) to read: · damaging ta .. the eh~nment." &Dd to 

"Cqmiatent with-these GuJdelinee. EPA ·avoid a~vltiel .wlµcb would ~ave · · 
and the permittins authority on their own slgnifl~t adverse effects. ~I! d~ not 
initiative or at the request of any other party.. think that the nmsed Guidelines more 
and after coniultation with any affected State explidt.direc;ti.o~;to'avoid ~dvene . 
that ia not the permitting authority, may "" · effects that could be ~nted through 
Identify •l~s ~hfch will be conaldered as. selection.bf a Clearly JBif ~amaglng site 

We have also deleted proposed · -or method la a Chqe:mipoamg a · 
f 230.70(a)(3), .because it did not seem to . substantial new burden on the.regulated 
accomplish much. Consideration f)f the public. · - ~ ~·-.. · .- . · .' . 
point at which cumulative and Be~use the ~sed .regulations are 
aecondar.y lmp~Cta become · . more.eXplicit than.~ interim ~al 
unacceptable and warrenl em~ency : r8gul&tieiDs_,bf~e. ~p_ec:ta.. it 11 
action will generally be more · · · · · po41.sible thilt .~~wen~ do a · 

.. 'appropriate in a permit-by-permit · . ·more thoro1Jsh joti,waluatina proposed 
context Once,.that point has bee.n 90 diacharges. Tbli maj .'8tull'in aomewhat 

·determined. of course, the area can be more earefully ~wn pemilt conditions. 
identified as "unsuitable" under the new However, even If, for p11rpOsea of . . · 
I 230.80(a)(2). argument. the possible C:ost of complying 
----· with thee~ c:Onditicme ii corisi~ered.an 

• EPA mar forecloee the aae of a lite hr additional c0et, there ia no reason tc> · -
exen:l•IJ18 lta autharilJ ander lflCtlon tlM{c;), 'Ibe believe that It alone will be an)twheie 

. advance ldentilic:aU1111 refemd to In lhla eectlon It near $100 million· annually. 
DOI 0 MCtioD 404{c) Jm'hibltion. 
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"CWA Sect.ion 404 Administrative Orders for Removal or Restoration" ,dated 
May 20, 1985. 



MAY 2o·19s5 

MEMORANDUM 

SUBJECTS Clean Water Act, Section 404i 
Administrative Orders for Removal or Restoration 

FROM: Glenn L. Unterberger 
Acting Associate Enforcement Counsel 

for Water 

TO: Regional Counsels 

Enforcement actions to protect wetlands are emphasized in 
the Agency Priority List for FY 1986-87. Changes in the Agency 
accountability system now require that regional proqram off ices 
report periodicRlly upon numbers of wetlands-related inspections 
conducted and other compliance actions taken. Consequently, 
we expect that the proqram off ices will be contactinq the 
Off ices of Regional Counsel with an increasing number of 
enforcement actions directed to wetlands protection under the 
section 404 proqram. 

The purposes of this memorandum are (1) to affirm EPA's 
position that the Agency may issue administrative order~ under 
section 309 of the Clean Water Act requiring removal of dredged 
or fill material or restoration of wetlands, in response to 
such violations, and (2) to identify the legally strongest 
circumstances for EPA to use these orders. 

Backqr"ound 

Pursuant to section 309 of the Clean Water Act, the Agency 
may take enforcement action if a person has unlawfully discharged 
dred9ed or fill material without a permit, or in violation of a 
permit issued under section 404 by a State.I/ The Aqency may 
also take enforcement action if a person has discharged dredqed 
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or fill material in violation of a permit issued by the Corps 
of Engineers.2/ . -

The Agency may respond to unpermitted discharges or permit 
violat~ons by seeking a court order requiring a discharqer to 
reMove his fill and otherwise restore the affected waters.3/ 
The Agency may also ad~inistratively order an unpermitted -
discharger or permit holder to cease an on-going vioiAtion and 
to refrain from committing a future violation.4/ . -

Section 309(a)(3) of the Clean Water Act also is broad 
enouqh to provide the Agency with the authority to issue an 
administrative.order requiring an unpermitted discharger or 
permit violator to remove his fill or otherwise restore the 
affected waters, even though that authority is less explicit. 
Absent any judicial opinion which clearly disposes of the issue, 
the Agency should respond to such violations as discussed below 
so as to ensure that the Agency's authority ·to issue restoration 
and removal orders will be upheld. 

Circumstances Supoortin0 EPA Issuance of Administrative 
Restoration or Removal Orders 

The Act and case law discussed below suggest situations 
in which a court w.ould rnore likely uphold an adrninistrative 

• 

2/ A discharge in violation of a Corps-issued permit is 
not "Tn compliance with ••• section() 404" of the Clean Water 
Act. Clean Water Act, s~c. 30l(a). Consequently, the person 
discharging in violation of a Corps-issued permit is "in 
violation of section 301", And subject to Agency enforcement 
action. Clean Water Act, secs~ 309(a, b), and 404(n). 
Procedures to be followed by F.PA personnel for violations of 
section 301 arising out of any form of noncompliance with 
section 404 (including _violations of Corps-issued permi_ts) are 
set forth in the attached memorandum dated June 1, 1976, from 
Assistant ~drninistrator for Enforcement Stanley w. Leqro. 

ll The Government has obtained restoration orders in 
many cas~s. Sec, e.q., u.s. v. Tull, 20 E.R.C. 2193 (F..D. Va. 
1983): u.s.v. Carter, 18 E.R.C. 1810 (S.D. Fla. 1982)7 u.s. v. 
Bradshaw, 541 F. Supp. 884 (D. Md. 1902)1 U.S. v. Kirkland, 513 
F. Supp. 65 (S.D. Fla. 1981)' u.s. v. Lee Wood Contracting, 
Inc., 17 E.R.C. 1743 (E.D. Mich. 1981): u.s. v. Isla Verda 
Iii'Vestrnent Corp., 17 E.R.C. 1854 (D.P.R. 1980)7 U.S. v. 
Weisman, 489 F. Supp. 1331 (M.D. Fla. 1980)1 and u.s. v. 
Fleming Plantations, 12 E.R.C. 1705 (E.n. La. 1978). 

ii Clean Water Act, sec. 309(a)(3). 
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restoration or removal order. Cases in which one or more of 
the following elements are present are likely ·to be better 
candidates for such orders. 

o The presence of the dredged or fill material is 
continuinQ to cause harm or present an ldentif iable risk of 
harm even though the discharqe of the material has ~eased. 
A court has stated that the Clean H~ter Act is violated on each 
day that a discharger allows illegal fill to remain. United 
States v. Tull, 20 E.R.C. 2198, 2212 (E.D. Va. 1933). A court 
may therefore hold that an administrative order requirinq 
removal of unlawful fill is an "order requiring such person to 

·comply" with the Act, and thus authorized by section 309(a)(3). 
If the discharoe has ceased, the Agency is better able to 
present a convincing argument in support of a continuing 
violation where the dredqed or fill material continues to cause 
harm or present an identifiable risk of harm. Such harm may 
result from pollutants which continue to leach into the water, 
from continuinq risks.to navigation or risks of flood damage 
associated with the fill, or c6ntinuinq loss of habitat. 

o The remedy required by the administrative order is 
cleariy reasonahle. The courts h~ve set forth general criteria 
for determining whether restoration is appropriate. See, 
e.q., United States v. Weisman, 489 F. Supp. 1331, 1343 (11.D. 
Fla. l9HO): United States v. -Bradshaw, 541 F. Supp. 884, B85 
(D. Md. 1982)1 United States v. Hanna, 19 E.R.c. 1068, 1091 
(D.s.c. 1983). In summary, the courts conclude that fashioning 
relief requires na touch of eouity" and thRt restoration 
shoulrl: (1) confer maximum environmental benefits: {2) be· 
achievable as a practical rnatter1 and (3) bear nn equitable 
relationship to the degree and kind of wronq that it is 
intended to reMedy.S/ An administrative restoration order is 
rnore likely to be upheld if it clearly satisfies those 
criteria.()/ 

~/ Analysis of the case law and criteria appears in 
aFederal Wetlands Laws The Cases and the ProblemsN, 8 Harv. 
Env. L. Rev. 1, 46-52 (1984), and "Restoration as a Federal 
Remedy f.or Illeqal Dredging and Fillinq Operations", 32 Univ. 
of Miami L. Rev. 105 (1977). 

6/ The order should include f indinqs supporting the 
conclusion that restoration i~ reasonoble, equitBble and 
achievable. See, Clean Water Act, sec. 309(a)(5). The order 
may also recite that the objectJve of the Clean Water Act "is 
to restore and rnaintain the chemical, physical, and bioloqical 
inteqrity of the nation's waters." Clean Water Act, sec. lOl(a). 
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o The Agency has accorded the discharoer notice and 
an opportunity to be heard prior to issuinq the order. Case 
law suggests that a person receiving an enforcement order under 
the Clean Water Act is not entitled to an administrative 
hearing. See, Montqomery Environmental Coalition, Inc. v. 
E.P.A., 19 E.R.C. 1169, ll70-7l (D.C. Cir. 1983)1 Parkview 
Cor .• v. De artment of the Army, Cor.s of Enqineers,. Chicaqo 
District, 455 F. Supp. 1350, 1352 E.D. Wisc. 1978);7/ 
However, courts have emphasized the importance of givinq a 
discharqer adequate opportunity to present its contentions 
regarding restoration. See, e.~., Weiszmann v. District 
Enqineer, -U.S. Army Corps of Engineers, 526 F.2d 1302, 1304 
(5th Cir. 1976)1 United States v. Hanna, ·19 E.R.C. 1068, 1091 
(D.s.c. 1983)1 Parkview Corp. v. Depar.tment of the Army, Corps 
of Enaineers, Chicaqo District, 490 F. Supp. 1278, 1285 (E.D. 
Wisc. 1980). Accordingly, an administrative restoration order 

·is.more likely to be upheld if the Agency advised the 
discharger in writing of the proposed order, sought and 
considered his comments before issuinq the order, and 
maintained a r~cord of the comments and the basis for the 
Aqency's response to those comments. The Corps' proc~dures for 
conducting initial investiqations, seeking further information 
fro" violators, and issuinq restoration orders are set forth in 
33 CFR Part 326. 

In order to obtain the discharger's views, the Region rnay 
issue an order which, by its terms, does not take effect until 
the pers<i>n to whom it is issued has had an opportunity to 
confer with the Agency con6erning the alleg~rl violation. Cf., 
section 309(a)(4). The Region m~y also issue a "show causen
order directing the respondent to provide information that he 
wishes the Agency to consider. Cf., 33 C.F.R. 326.3(a)(3). 
Alternatively·, the Region may is'S"U'e an order requiring the 
discharqer to cease further discharges and to report that it 
has done so, and to contact the Agency concerninq additional 
information or measures which rnay be required to insure 
compliance with the Act. 

o The Aqency issues its order in coordination with 
the Corps of Engineers. A Corps' order requiring the removal 
of fill has withstood judicial challenqe. In Parkview Corp. 
v. DeEartrnent of the Army, Corps of Enqineers, Ch1caoo D1str1ct, 
490 P. Supp. 1278, 1285 (E.D. Wisc. 1930), the Corps ordered a 
municipality to remove fill which had been placed in wetlands 
without ~ permit. The Court concluded that the Corps had 

7/ We are aware of no authority which requires the Agency 
to hold a hearinq ~rior to issuinq nn administrative order 
requiring a violator to cease his violation. 
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inherent authority to issue such an order. It stated further 
that it could not find that the Corps acted in an arbitrary or 
capricious manner in requiring the fill to be removed in that 
particular case. See, also, Leslie Salt Co. v. Froehlke, 403 
F. Supp. 1292 (N.D. Cal. 1974), modified on other grounds, 
578 F.2d 742 (9th Cir. 1978) (a Corps' compliance order may do 
more than forbid future violations of the Clean Wat~r Act; 
affirmative relief, as w~ll as prohibitory relief, may be 
ordered). A restoration order issued jointly by the Agency 
and the Corps is therefore likely to be judicially enforced. 
I believe that the enforceability of a restoration order issued 
solely by the Agency will also be enhanced if it was issued 
after coordination with the Corps.8/ 

The Agency may want to issue an order requiring restora
tion in situations where the referenced elements are not all 
present. For example, the need for prompt removal of an 
obviously unlawful discharge may persuade the Agency that it 
ought to issue an order prior to formal exchange of views with 
the discharger or without exhaustive coordination with the 
Corps. However, we recommend that the Regions target the use 
of administrative removal or restoration orders under section 
309(a){3) of the Act where some or all of the elements 
referenced above are present. 

Your staff may wish to direct questions regarding this 
matter to Gary Hess at FTS 475-8183. 

Attachment 

cc: Colburn Cherney 
Allan Hirsch 
Margaret Strand 
Jack Chowning 
William '-lordan 
Regional 404 Contacts 
Lance Wood 
Vicki O'Meara 
Bernie Goode 
Mo Rees 
Marvin Moriarty 

• 

8/ In addition, the Region should contact the Corps: to 
ensure that the discharge is unauthorized, either by nationwide 
or regional qeneral permit or by an individual permit or 
modification: to determine if the Corps has taken enforcement 
action: to obtain the Corps' view regarding the existence of a 
violation1 and to confirm that the CorpA has not advised the 
discharger that the discharge is lawful. 
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Memorandum of Agreement Between the Department of the Army and the 
Environmental Protection Agency Concerning Regulation of Solid Waste Under 
the Clean Water Act, dated January 23, 1986, effective date April 23, 1986. 
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DEPARTMENT OF DEFENSE 

Department of the Anny 

ENVIRONMENTAL PROTECTION 
AGENCY 

water PoUution Control; Memorandum 
of Agreement on Solid Waste 

February 28, 1986. 
AGENCY: Department of the Army, DoD 
and Environmental Protection Agency. 
ACTION: Notice of agreement. 

SUMMARY: The Department of the Army 
and the Environmental Protection 
.Agency {EPA) have entered into an 
agreement to promote effective control 
under the Clean Water Act {CWA) of 
discharges of solid and semi-solid waste 
materials discharged into the waters of 
the United States for the purpose of 
disposal of waste. 
DATE: The Memorandum of Agreement 
{MOA) was executed on January 23, 
l986, and shall take effect on April Z3, 
1986. Written coniment1 received on or 
before June Z3, 1986, will be considered 
in any future revision undertaken to the 
Agreement. Written comments received 
after June 23, 1986, will be considered if 
the timing of any future revision allows 
for such consideration. 
ADDRESS: Office of the Assistant 
Secretary of the Army (Civil Works), 
U.S. Department of the Army, Room 
2E570, Washington, DC. 20310-0103; or 
Office of Federal Activities .CA-104), U.S. 
Environmental Protection Agency, 401 M 
Street SW .. Washington. DC,20460. 
llOR RIRTHER INFORMATION CONTACT: 

Morgan Rees, Assistant for Regulatory 
Affairs, Office of the Assistant 
Secretary of the Army (Civil Works), 

·Department of the Army. Pentagon, 
Room ZE569. Washington. DC. 20310, 
(202) 695-1370. 

John Meagher, Dir8ctor, Aquatic 
Resource Division, Office of Federal 
Activities (A-104), Environmental 
Protection Agency, Washington. DC. 
20460. (202) 382-5043. 

8UPPLEMENTARV INFORMATION: Under 
eection 404 of the CWA. the Army Corps 
of Engineers (and States approved by 
EPA) issue pennits for discharges of 
dredged and fill material into waters of 
the United States which comply with the 
Act and applicable regulations. Under 
eection 402 of the CWA {the National 
Pollutant Discharge Elimination System 
or NPDES Program), EPA {and States 
approved by EPA) issue permits for 
discharges of all other pollutants into 
waters of the United States, which 
comply with the Act and applicable 
regulations. 

The MOA was entered into to resolve 
a difference {since 1980) between Army 
and EPA over the appropriate CWA 
program for regulating certain 
discharges of solid waste• into waters of 
the United States. The Army Corps of 
Engineers' definition of "fill material" 
provides that only those materials 
discharged for the primary purpose of 
replacing an aquatic area or of changing 
the bottom elevation of a waterbody are 
regulated under the Corps section 404 
permit program. These discharges 
include discharges of pollutants 
intended to fill a regulated wetland to 
create fast land for development. The 
Corps definition exclades pollutants 
discharged with the primary purpose to 
dispose of waste which, under the Corps 
definition. weuld be regulated under 
section 402. Under EPA's definition of 
"fill material," all such solid waste 
discharges would be regulated under 
section 404. regardlesa of the primary 
purpose of the diacharger. This 
difference has complicated the 
regulatory program for solid wastes 
discharged into waters of the United 
States. 

A February 1984 Settlement 
Agreement in NWFv. Marsh, a case 
brought by 16 environmental groups 
against Army and EPA on a number of 
section 404 matters required resolution 
of the definition of fill issue by · 
September 1984. Army and EPA have 
been working toward a resolution since 
settlement. In Section 404 oversight 
bearings conducted by the Senate 
Environment and Public Works 
Committee in 1985, EPA and Army 
agreed to make every effort to resolve 
the matter by the end of 1985. 

The agreement published today 
provides an interim arrangement 
between the agencies for controlling 
disclwges. In the longer term. EPA and 
Army agree that consideration given to 
the control of discharges of solid waste 
both in waters of the United States and 
upland should take into account the 
results of studies being implemented 
under the 1984 Hazardous and Solid 
Waste Amendments (HSWA) to the 
Resource Conservation and Recovery 
Act (RCRA). signed into law on 
November 8, 1964. 

The amendments to RCRA require 
EPA. by November B. 1987, to submit a 
report to Coqren determining whether 
the RCRA Subtitle D Criteria (40 CFR . 
Part 257) are adequate to protect human 
health and the environment from 
groundwater contamination. and · 
recommending whether additional 
authorities are needed to enforce the 
Criteria. In addition. EPA must revise 
the Criteria by March 31. 1988, for solid 
waste disposal facilities that may 

receive hazardous household waste or 
small quantity generator hazardous 
waste. At a minimum, these revisions 
should require not only groundwater 
monitoring as necessary to detect 
contamination, but should also establish 
criteria for tile acceptable location of 
new or existing facilities, and provide 
for corrective action. as appropriate. 

The main focus of the interim 
arrangement is to erµaure an effective 
enforcement program under section 309 
of the CW A for controlling discharges of 
solid and semi-solid wastes into waters 
of the United States for the purpose of 
disposal of waste. When warranted, 
EPA will nonnally initiate section 309 
action to control such discharges. If it 
becomes necessary to determine 
whether section 402 or 404 applies to en 
ongoing or .proposed discharge. the 
determination will be based upon 
criteria in the agreement, which pro\'ide, 
inll!r alia, for certain homogeneous 
wastes to be regulated under the section 
to2 (NPDES) Program and certain 
heterogeneous wastes to be regulated 
under the section 404 Program. 

To promote regulatory consistency for 
those seeking to apply for authorization 
to discharge these wastes into waters of 
the United States, the agreement 
encourages the use of the criteria in the 
MOA by prospective dischargers. It also 
provides a procedure for the agencies' 
consideration of any permit applications 
received, and calls upon the agencies to 
advise prospectwe dischargers 
regarding the probable unsuitability of . 
certain kinds ef wastes for discharge 
into waters of the United States. 

This agreement does not affect the· 
regulatory requirements for materials 

· d.ischaf88d into waters of the United 
States for the primary purpose of 
replacing an aquatic area or of changing 
the bottom elevation of a water btJdy. 
DischaJtlea listed in the Corps definition 
of "dischUBe of fill material." 33 CFR 
823.2(1) ~main aubject to section 404 
even if they occur in association with 
discharges of wastes meeting the criteria 
in the agreement for section 402 
discharges. 

Unleaa extended by mutual 
agreement. the agreement will expire at 
such time as EPA has accomplished 
specified steps in it1 implementation of 
RCRA. at which time the results of the 
study of the adequacy of the existing 
Subtitle D criteria and proposed 
revisions to the Subtitle D criteria for 
solid waste disposal facilities, including 
those that may receive hazardous 
household wastes and small quantity 
generator waste, will be known. In 
addition, data resulting from actions 
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undlll' the interim agreement can be 
considered et that time. 

The Department or Army and EPA 
will ensure that declalo111111ade 
pul'lluant to thit agreement meet the 
requlrementa or the CWA and are 
conaiatent with the Act'• objective to 
restore and maintain the chemlcaL 
phyaicaL and biological lntll8J'lly of the 
NaUon'1 waterl. EPA and Army will 
also take atepa to enllln! that dilcharp1 
or aolld and Allll..alid waatee Into 
waters of the United Statea are 
evaluated consistently under the section 
402 and tOt prosrama. and that this-• 
agreement will be Implemented In a 
manner that impolea no unneceuary 
burden on the regulated sector. 
Text 
11111118lf 17. UBI. 

Ma.•11 dmn of Asr-t Betw.nti. 
Anlslml ~farExl-s Affaln 
ad w.m, U.S.~ PnU:t1aD 
Apncy. - die Amlllmlt 8ecNluy of die 
Army far Civil Warb c-aiDa ReplaliaD 
of DiM:bmp of 8aUd wuae 111111er die a.a 
W•terAc:I . . 

A. Bas;. '1f A$1Waumt · 
l. Whereu lhe Clean Water Act ha u Ila · 

prilldpal objectiw lhe zequi-nt "to . 
rea\Ore IDll ma1n1a111 lhe dlemlw. pbJalAI. 
lllld blolosical IDlqritJ of Iha Nalio1f1 
watera; and. 

Z. Wbereu ledlon 302 ollhe Clean Water 
Act prohibits the diacha~ of any pollutaal 
into watefl of the llalled Statet .xcept ID 
compliance with RCtiolll 3111. SOZ. sou. 3fl1. 
na. 40Z. and 404 of the Act: and 

3- Wherua EPA. ud Slates app!OVed by 
f.l>A. have been vealed with authority to 
:>ermlt dbchugea of pollutanta. other than 
lreclsed or flll 11111terW. IDto walefl of the 
Jnlted Stateto pumwit lo RC!lon tD2 of Iha 
::Jean Water Act that Ati1fy the 
equlrementa of lbe Act and resulaUODI 
!~oped to aclminiater &Im Pl'Oll'ADI 
•romulgated ill tO CFR 122-125: and 

4. Whereat the Army. and Slatea app'°""' 
y EPA. have been vested with authority to 
emlll diachargM of dredaed or Ill! material 
110 watere of the United Stain that oaliefy 
1e requiremenll of the Act and regulallom 
eveloped to admial1ter tblt prosram 
-omulgated In 33 CFR Part 320 et MN/· aad to 
FR Part Z30 et Mlfl.; and 
5. Whereat the defmltiam of the term "fill 
aterial" contained ID the aforementioced 
gulatiam haw created uncertalaty aa to 
~ether aectlon 402 of the Act or Mction 404 
intended to regulate dlacba'W1'9 of aoUd 
•ate 11111teriab into waten of the United 
•tea for Ille JlllJ'POM of dllpoaal of wule: 
d . 
l. Wb-. the Reaoun:e Comavation and 
oovery Act Ammdmenl1 of 1984 (RCRA) 
•uire that certain ·11epa be iaken to improve 
control of aolid waste: and 
. When:a1 Interim control of such 
:hargM la neceaaary 10 enaure aound 
nagement of the Nation'• watefl and to 
•id complications in enforcement action• 
on -sainsl peNOD.11 di1chargiJta pollutanta 

Into Wiim or lhe Ualled Slallll without • 
permit: . 

8. The undersigned apndet do hereby 
qree to uae their rupective abUlliet 
cooperatively la aa Interim program to 
conuol the dllChargea of aolid wute 11111teriel 
Into walerl ol the Ualled Sl•tea. 

B. Procedum 
t. Wiien either asency 11 aware of e 

proposed or an 1111permltted dllc:harge or 
10lid wute Into watera of the Ualled Sta~ 
·the 113ency will noUfy the dlacbarpr or the 
prohibition qalnat 1uch di1clwaet 81 
provided ID lflCllon llOl of the Clean Water 
Act. Sucb notlc:e la not a prerequllile lor an 
ellfoniement action by either •sency. 

2. Nonnally. If an activity ID at above 
w1UT11nta action. EPA wlll wwi an 
admlniltratlve order or me a complaint UDdar 
uctlon 309 to CDDlrOI the dlacherse. 

a. la luuiJta a notice of violation or 
admindtralive oniei' or in filins a complaint •. 
It la not neceAary In order to demoaalrale a 
Violation of 1ection SOJ(e) of the Clean Waler 
Act to l*nUfy which permit a permltle11 
diBcbarge thould bave had. Ho-. after 
an enfon:emenl action baa commenoed. a 
question may be ralaed by the court. 
dlacbuser. or other party aa to wbelher • 
particular dladwp baviJta the effect of · 
replac1J18 an aquatic Ulla with dry land or ol 
c:hall8ID8 the boll.am elevation of a W•ter 
body -11 the prialal)I purpose teat for "fill 
material" In lbe Corps defmltioo (33 CPR 
W.z(k)). l'llr example, 1uch quntion mey be 
nlaed In coonection with a defenae. or It may 
be relevant to the relief to be sranted or the 
tenm of • 1ettlement. . 

·•. To avoid any Impediment lo prompt 
reaolution or the enfon:emenl action. If nch. 
qu111tion aNu. • diacbarge will normally be 
c:omldeml to meet the definition of "fall 
material" In S3 CFR U3.Z(i<J for each 1pedfic 
cue by coaalderation or the followUia 
facton: . 

a. 'l'be dlaclwp baa 81 Ill primacy PW'JIOH 
or ha 81 Dile principle purpoae of multi· 
parpolft lo replace a portion of tbe w•tefl of 
tbe Ualted Stain with dry land or to nlae the 
bottom elevation. 

b. Tbe dilcba1119 resulta &om acUvltiet 
1uch u road c:onacruction or other activttlea 
where the-material to be discharged la 
pnerelly Identified with comtnldion·lype 
•ctivttlea. 

c:. A principal effect of the dlacbarge la 
pbyalcal lou or physical modification of 
waten of the tJnlted Siatea, iDcludJns 
llDDtbering of aquatic life or habitat. 

d. The diacbarge la beterogeneoua ln nature 
and or the type normally aNOCtated with 
181\itary landfill diacha'119a. 

5. On the other hand. In tbe lituatlon In 
parqrapb B-3 .• a pollutant (other than 
dredsed material) will normally be 
COlllidered by EPA and the Corps to be 
1ubjecl lo 1ection t02 If ii i• a dlacbarge In 
liquid. 1eml·liquld. or au1pended form or If It 
la a di1cbarge or aolid material of a 
homogeneous nature normally aaaociated 
with aingle Industry waatea. and from e fixed 
conveyance. or ii trucked. from a 1lftl]e site ' 
and eel of known proceaaes. Theae material• 
include placer mining waates, phoaphate 
minin11 wallet, titanium minins waatea. 1and 

and gravel wutea. fly Hh. •nd drillins muda. 
Al appropriate. EPA and the Corpa wlll 
Identify additional such 11111teriala. 

6. While thla document •ddteHea 
enforcement c:aaea. protpective diacbaraen 
who •pply lor • permit will be llllCOIU'll8ed to 
111e lhe •bove criteria for pUJPOMI of-project 
llianaJnl, U a praapectlve clilc:lw8er appliet 
for • seCuDD t0t permit baaed OD the 
moaideraUoaa la panaraph at.. or for. 
Section t02 permit baaed on the 
Cllllllderatioaa 1n JIU8lllllpb as .. the 
•ppllc.tloo will aarmally be aocepted for 
proceulns- U a proapei;tiwe diac:barpr· 
applies lor • 40I permit for dlacharge of 
materiab thet might be buardolll. be all911 
be adviled that dilchargen or wHt111 to 
waters of the United Stain that aN 
buardoua under RCRA are unlikely to 
comply with tbe section 40t(b)l1) Guldelin111. 
To facilllate.proceHinl ol •pplication. for 
permits Wider teetlOM t02 or40I for 
dilcharpa covered by lhil qlftmellL an 
•pplicallon for 1uch dlacbarge abell not be 
acctpted for pioce11111B until the applicant 
bu provided a determination aigacd by the 
Stata or appropriate lntentate agency that 
the propoaed dllchaqie will ClllllPIY with 
applicable provWonl ol State law l.acludinl 
applicable water qulily •lalldarda. or 
evidence of waiver by the State or ID!efltale 
agency. Al mandated uader the Clean W•ler 
Act. neither• 402 nor a 4°' permit will be 
.llaued for a dlacharae of toldc pollutanll In 
tDXlc amount.. Proapectlve •pplle1ni. for 
MCllOD t02 pennill 1ball be •dviaed that the 
proposed diacharse will be evaluted for 
c:ompliance with the Act. In particular with 
aectiona tOll•J. ain. 303. 304. "17. 40Z. and a 
of theAcL 

C. Determinatio11 of Prmnil 
t. In enfon:ement ca-. wlMre a quation 

an.ea under parqraph B.3 aa to which pennlt 
would be raqu!Jed for• pennlUaa dlacha'119. 
the enfon:lns aaeney will determine whether 
the criteria In parasraph B.• or B.3. If either. 
have been Alisfied. with concumince from 
the other aseney. If the enfordna qeney 
c:oncludea th•t aeltber HI of the criteria haa 
been met and additional analJ19it it requiNd 
to determine wbich Section applies. or U the 
llllCUlllfl' concurTe11ce la 001 forlhcomlns 
promplly. the Divlalon Ensinftr •nd the 
llqional Adminbtnlor (or deatsnenl will 
c:onault and delermlne which pennit prosram 
la applicable. 

z. ID non«iforcement 1itualioa1. the 
•seacy recelviaa an application ahall 
detennllle whether II -ta the criteria In 
parasrapbt tor 5. •• tbe caae may be. If the 
1189ncy determlnee that the criteria applicable 
to lta permit prosram have not been met. II 
will aak tbe other asency lo determine · 
wbetber·the criteria for Iha latter'• pemlll 
program have been met. 

U neither 8ll8DCY determinH that the 
criteria (or ii& permit program have been met, 
the Division Engineer and Iha RA (or their 
deaigneea) •ball consul111nd determine which 
-,ency llball proc;eaa tbe •pplicalion in 
qDHtion. 

D. Publication in t/,,, '"Federr>/ Regialer" 
Since this Memorandum of Agreement 

clarifi111 the definition of fill malerial with 

Federal Regh 

l'elJlllCI 10 dJachargo» of •Olid WHle inlU 
watera or the United Stale6. the parties In 11 
agreement lhull jolnlly pul:lish ii In the 
Fadaral Raglatar •11hln O day1 aftrr II baa 
been •igned. 

E. E/fl!ttive Data 
l. 'Oil• ...-ient 1hall take effect 1lO day: 

•lier the d•le of the laat •isllalure below an• 
will continue In efJec:I until modified or 
revoked by agreement of both parlies, or 
revoked by either party alC1De upon 111 
month• written notic:ie. . 

i. nu. qNe1Dent a11tomatically expires e1 
auch time •• BPA baa aubmilled Ill Report It 
Cons- an the Reauh1 of Study of the 
Adequacy of the Exillln& Subtitle D Criteria 
and baa publi1hed • Notice or Propoaod 
Revisions to the Subtitle D Crilerla In the 
Federal Reslltlr. unless the agencies 
mutually agree that e'lten1lon of 1hl1 

. qreement II needed. 
Dated: January ZZ. 11186. 

leMifer J. Ma1110n. 
l&uiBl<l.?t Adn:ini11to1ur f1Jr 6-ltemol Affairs. 
U.S. &vironmentol ProtecliOll Agency. 

0a1ed: 1&n111ry 23. lllilll. 
l.arryJenaen. 
Aui1tant Admini111'0tor for W®rr. U.S. 
&viro111M1Jt.al ProlM;tiOll Agency. 

Dated: January 17. 111118. 
Robert K. Dawaon. 
Ani11Dnt SIJt:telory oft~ Army f~ 
Worlra). 

Dated: March 11. t!lllll. 
1-Uet J. Man-. 
A1uiat011t Adminlatrolar far Extemol Affairs. 
U.S. Bnvirommmtal Prolt>rtion AtJl!nr.y. 
1.a-1.1-
Ani1toJll Adminis1ro:11r fiJT Water. l'.S. 
Envlronmentol Protection .4,fll'nr.y. 
Robert K. De.-. 
11 .. is/ont Secnuory of IM Army for Civil 
Wor/;s. Deponm.m1of1/ie A."111>-. 
(FR Doc. e&-au Filod ~JMlll; U5 ~m) ..,,,.._"_ 
Intent To Prwpare a Draft 
Supplemental Envtronmental Impact 
Statement (SEIS} for the East·bank 
Barn. Levee Future of tne New 
Orteana to Venice. Louisiana, 
Humc.ne Protection Project 

AOllllCY: New Orleans District, Army 
Corps of Engineers, DOD. 
ACTION: Notir:e of lntPn! to prr.p»rP. a 
draft SEIS. 

IUMMMY: 

J. Proposed Action 
ln 1962. Pub. L 874. 87th Cungrt:s•. 

authorized the project "Missi~sipµi 
River Delta al and below New OrleHns 
to Venice. Louisiana." The projecl 
would prevent tidal damages along 1'1e 
Mississippi River in lo"' e1 Plaque1:1ino:s 
Purish, Louisiana. l>y increasing 1he 
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l~i MEMORANDUM OF AGREEMENT \ ,. 
BE'IWEEN THE DEPARTMENT OF THE ARMY AND ~..,. .. , "JI 

THE ENVIRONMENTAL PROTEcnON AGENCY CONCE~lNG ,._,, 
FEDERAL ENFORCEMENT FOR THE SECTION 404 PROGRA.\1 

OF THE CLEAN ~!ATER ACT 

I. PURPOSE AND ·SCOPE 

The United States Department of the Army (Army) and the United States 
Environmental Protection Agency (EPA) bereby establish policy and procedures 
pursuant to which they will undertake federal enforcement of the dredged and fill 
material permit requirements ("Section 404 program") of the Clean Water Act (CWA). 
The U.S Army Corps of Engineers (Corps) and EPA have enforcement authorities for 
the· Section 404 program, as specified in Sections 301(a), 308, "309, 404(n), and 404(s) of 
the CWA In addition, the 1987 Amendments to the CWA (the Water Quality Act of 
1987) provide ne'f administrative penalty authority under Section 309(g) for violations. 
of the Section 404 program. For purposes of effective administration of these statutory 
authorities, this Memorandum of Agreement (MOA) sets forth an appropriate 

. allocation of enforcement responsibilities between EPA and the Corps. The prime goal 
of ihe MOA is to strengthen the Section 404 enforcement program by using the 
expertise, resources and initiative of both agencies in a manner which is effective and 
efficient in achieving the goals of the CW A 

II. POUCY. 

A. General It shall be the policy of the Army and EPA to maintain the integrity 
of the program through federal enforcement of Section 404 requirementS. The basic · 
premise of this effort is to establish a framework for effective Section 404 enforcement 
with very little overlap. EPA will conduct initial on-site investigations when it is 
efficient with ~pec:t to available. time, resources and/or expenditures, and use its 
authorities:•. pmvided in this agreement. In the majority of enforcement cases the 
Corps, became it has more field resources, will conduct initial investigations and use its 
authorities u· proiided in thiS agreement. This will allow each agency to play a role in 
enforcement wlUch concentrates its resources in those areas for which its authorities and 
expertise are best suited. The· Corps and EPA are· encouraged to consult with each 
other on cases involving novel or important legal issues and/or technical situations. 
Assistance from the U.S. Fish and Wildlife Service (FWS), the National Marine 
Fisheries Service (NMFS) and other federal, state, tribal and local agencies wiJI be 
sought and accepted when appropriate .. 



B. Geographic Jurisdictional Detenninations. Geographic jurisdictional 
. .determinations for a specific case will be made by the investigating agency. If asked for 

an oral decision, the investigator will caution that oral :statements regarding jurisdiction 
are not an offici 1 agency determination. Eac' ager·:y will advise the oth "r of any · 
problem trends that they become aware of through case by.case determi.nations and 
initiate interagency discussions or other action to address the issue. (Note: Geographic · 
jurisdictional determinations for "special case" situations and interpretation of Section . 
404(f) exemptions for "special Section 404(f) matters" will be handled in accordance 
with the Memorandum of Agreement Between the Depanment of the Army and the 
Environmental Protection· Agency Concerning the Determination of the Geographic 
Jurisdiction of the Section. 404 Program and the Application of the Exemptions Under 
Section 404(f) of the Qean Water Act.) . 

C. Violation Detenninations. The investigating agency shall be responsible for 
violation determinations, for example, the need for a permit. Each agency will advise 
the other. of any problem trends that they become aware of through· c:aSe by case 
determinations and initiat_e interagency discussions or other action to addresS the issue. 

D. Lead Enforcement Agency. The Corps will act as the lead enforcement agency 
for all violations· of Corps-issued permits~ The Corps will also act as the lead 
enforcement agency. for. unpermitted discharge violations which do not meet the criteria 

· for forwarding to EPA, as listed in Section III.D. of this MOA. EPA will act as the 
lead enforcement agency on all unpermitted discharge \iolations which meet those 
criteria. Th

1
e Jeact enforcement agency will complete the enforcement action once an 

investigation has established that a violation exists. A le:?d enforcement agency decision 
With regard to any issue in a panicular case, including ~ decision that no enforcement 
action be taken, is final for that case.· This provision does not preclude the lead 
enforcement agency from referring the matter to the other agency under Sections 
III.D.2· and 111.D.4 of this MOA. .• . • 

. . 

E. Environmental Protection Measures. It is the policy of both agencies to avoid 
permanent environmental harm caused by the violator's -activities by requiring remedial 
actions or ordering removal and restoration.· In those cases where a complete 
remedy/re~ov&l is not appropriate, the violator may .be required, in addition to other 
legal reme.dfa which are appropriate (e.g., payment of administrative penalties) to 
provide compensatory mitigation to compensate for the harm caused by such illegal 
actions.. Suell compensatory mitigation activities shall be placed as an enforceable 
requireme~t upon a violator as authorized by law. 

III. PROCEDURES · 

A. Flow clrarr. The attached flow chart provides an outline of the procedures 
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. 
EPA and the Corps will .follow in enforcement cases involving unpermitted discharges. 
The procedures in (B.), (C.), (D.), (E.) and (F.) below are in a seq\•ence in which ~hey 
could occur. However, these procedures may be combined in an effort to expedite the 
enforcement process. 

B. Investigation. EPA, if it so requests and upon prior notification to the Corps, 
will be the investigating agency for unpermitted activities occurring in specially defined 
geographic areas (e.g., a particular wetland type, areas declared a "special case" within 
the meaning of the Memorandum of Agreement Between the Department of the Army 
and the Environmental Protection Agency Concerning the Determination of the 
Geographic Jurisdiction of the Section 404 Program and the Application of the 
Exemptions Under Section 404(f) of the Cean Water Act). Timing of investigations 
will be commensurate with agency resources and potential environmental damage. To 
reduce the potential for duplicative federar effort, each agency should verify prior to 
initiating an investigation that the other agen5=Y does not intend or has not already 
begun an investigation of the same reported violation. If a violation exists, a field 
investigation report will be prepared which at a minimu~n provides a detailed 
description of the illegal activity, the existing environmental setting, initial view on 
potential impacts and a recommendation on the need for initial corrective measures. 
Both agencies agree that investigations must be conducted in a professional,. legal 
manner that will not prejudice future enforcement ~ction on the case. Inve1tigation 
reports will be provided to the agency selected as the lead on the case. 

C. Immediate E11forcement Action. The investigating or lead enforcement agency 
should· inform the responsible parties of the violation and inform them that all illegal 
acfr.ity should cease pending further federal action. A r.::ification letter or 
administrative order to that effect will be sent in the mc.;t expeditious manner. If time 
allows, an order for initial corrective measures may be included with the notification 
letter or· administrative order •. Also, if time.allows, input from dther federal, state, 
t.ribal ar:id local agencies will be considered when determining the need for. such initial 
corrective measures. In all cases the Corps will provide EPA a copy of its violation · 
letters and EPA will provide the Corps copies .of its § 308 letters and/or § 309 
administrative orders. These communications will include language requesting the other 
agency's views and rec0mmendations on the case. The violator will also be notified that 
the other agency has been contacted~ ... 

D. ua1:I9Enforcement Agency Selection. Using the following criteri~, the 
investigating agency will determine which agency will comp.lete ·action on the 
enforcement case: 

1. EPA will act as the lead enforcement agency when an unpermittcd activity 
involves the following: 

3 

' : ' .·,. 



i-- ..• 

a. Repeat Violator(s); 
b. Flagrant Violation(s~; 
c. Where EPA requests a class of cases or a particular case; or 

· r.. The CJrps recommends that. ·m EPA administrative pen 1Jty action 
may be warranted. 

2. The Corps will act as the lead enforcement agency in all other 
unpermitted cases not identified in Part III D.l. above. Where EPA 
notifies the Corps that, because of limited staff resources or other reasons, 
it will not take action on a specific case, the Corps may take action 
commensurate with resource availability . 

.. 
3. The Corps will act as the lead enforcement agency for Corps-issued 

· permit condition violations. 

4. Where EPA· requests the Corps to take action on a permit condition 
\iolation, this MOA establishes a "right of first refusal" for the Corps. 
Where the· Corps notifies EPA· that, because of limited staff resources or 
other reasons, it will not take an action ori a permit condition violation 
case; the EPA may take action commensurate with resource availability. 
However, a determination by the Corps that the activity is in compliance . 
with the permit :Mll represent· a final enforcement decision for that case. 

E.. Enforcement Resport~e. The lead enforcement agency shall determine, base~ on 
its authority, the appropriate enforcement response talcir:; into consideration any views 
provided by the. other agency. An appropriate enforcement response may include an 
administrative order, administrative penalty complaint, a civil or. criminal judicial referral 
or _other appropriate formal enforcement response. · · 

F. Reiolurion. The lead enforceme.nt agency shall make a final determination that 
a vioJation is resolved and notify interested parties so th~t concurrent enforcement files 
within another agency .. can be closed. In addition, the lead enforcement agency shall · 
make arrangements for proper ,monitoring when required for any remedy/removal, 
compensatery uiitigation or other· corrective measures. 

G. AfteMM-Fact Pmnils. No after-the-fa~t (ATF) permit application shall be 
accepted until resolution has been reached through an appropriate enforcement · 
response as determined by the lead enforcement agency (e.g., until all administrative, 
legal and/or corrective action has been completed, or a decision has been made that no 
enforcement action is to be taken). 
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IV. RELATED MATIERS · 

A. Jnuragency Agreements. The Army and .EPA arc encouraged to enter into 
interagency agreements with other federal, state. tribal and local ag'"'ncies which will 
provide assist1.. 1ce to the Corps and EPA in ~Llrsuit of Section 404 enforcement 
activities .. For example, the preliminary enforcement site irivcstigatio~s or. post-case 
monitoring activities required to ensure compliance with any enforcement order can be 
delegated to third part.ies (e.g., FWS) who agree to assist Corps/EPA in compliance · 
efforts. However, only the Corps or EPA may make a violation determination and/or 
pursue an appropriate enforcement response based upon information received from a 
third party. · 

B. Corps/EPA Field Agreements. Corps Division or District offices and their 
respective EPA Regional offices arc ~ncouraged to enter into field level agreements to 
more specifically implement the provisions of this MOA. 

C. Data lnfonnation Exchange. Data which would enhance either agency's 
enforcement efforts should be exchanged between the Corps and EPA where available. 
At a minimum, each agency. shall begin to d~velop a computerized data list of persons 
receiving A TF permits or that have been subject to a Section 404 enforcement action 
subsequent to February 4, 1987 (enactment date of the 1987 Cean Water Act 
Amendments) in order to provide historical compliance data on persons found to have 
illegally discharged. Such information will help in an administrative penalty action to 
evaluate the statutory factor concerning history of a violator and will help to determine 
whether pursuit of a criminal action is appropriate.· 

V. GENERAL 

A. The procedures and responsibilities of each agency specified in this MOA may 
be delegated to subordinates consistent with established agency procedures. 

B. The policy and procedures contained.within this MOA do not create any rights, 
either substantive or procedural, ~nforceablc by any party regarding an enforcement 
action broupt by either agency or by the U~S. Deviation or variance from these MOA 
procedur~ will not constitute a defense for violators or others concerned with any 
Section 404 enforcement action. 

C. Nothing in this document is intended to diminish, modify or otherwise affect 
the statutory or regulatory authorities of either agency. All formal guidance interpreting 
this MOA shall be issued jointly. 
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D. Th.is agreement shall take effect 60 days after the date of the last" signatu~e 
below and will continue in effect far· five y~ars unless extended, modified or revoked by 
agreement of both parties, or revoked by either party alone upon six months written 
_notice, prior to tiat time. 

. . . . 
' ! . i 

. " ~• ..... 
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'""~ lt-v. )~~).~. '· 
Rebecca W. Hmmer (Datc)<.J 
Acting Assistant Administrator 
for Water 
U.S. Environmental Protection Ag~ncy 

.. 
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CORPS/EPA ENFORCEMENT PROCEDURES 
FOR SECTION 4'U UNPERAfTITED JIIOUTION~ 

NO 

'. 
VIOLATION REPORTED TO OR 

DETECTED BY THE C1RPS OR EPA 

.. , 
WORK INVOLVBSI 

----iA. A WATER OF THE U.S. ANO 

NO 
. VIOLATION 

B. A SECTION 404 DISCHARGE ANO 
C. AN UNPERMITTEO ACTIVITY ANO 
D. AN ACTIVITY NOT EXEMPTED 

BY SECTION 404(f) ' . 

. +YES 

INVESTIGATION** YES 
ACTIVI.TY REQUIRES: 
A. IMMEDIATE ACTION OR 
B. INITIAL CORRECTIVE MEASURES 

.. , 
NO INVESTIGATING AGENCY 

ISSUES C&D/AO (copy 
to other agency) 

.. , 
LEAD AGENCY SELECTION*** 

ACTIVITY INVOLVES ONE OF THE FOLLOWING: 
Yes A. REPEAT VIOLATOR NO 

B. FLAGRANT VIOLATOR(i.e., 9bvioµs prior 
knowledge) · 

C. EPA REQUEST THE CASE OR 
D. CORPS RECOMMENDS ADMINISTRATIVE PENALTY 

• 
· EPA FOLLOWS' CWA 

SECTION 309 PROCEDURES 

' 

.. , 
CORPS FOLLJ)WS 

33 CFR 326 PROCEDURES 

* Enforcement·procedures for permit condition violation cases 
are set forth at Part III.0.3. and III.0.4. 

** Procedures !or investigating unpermitted activity cases are 
set forth at Part.III.a. 

*** Examples of situations in which ''C" & "0" might arise 
include cases which are important due to deterrent value, 
due to the violation occurring in a critical priority_ 
resource or in an advanced identification area, involving 
an uncooperative individual, etc. 

7 . ' 





·DEPARTMENT OF THE ARMY 

WtilED STATES ENVIRONMENTAL PROTEcnON \GENCY 

SUBJECT: Section 404 Enforcement Memorandum of Agreement (MOA) 
Procedures Regarding the Applicability of Previously-Issued. 
Corps Permits · 

1. The MOA Between the Depanment of the Aimy and the Environmental Protection 
Agency (EPA) Concerning Federal Enforcement for the Section 404 Progl'.am of the 
Cean Water Act (Section 404 Enforcement MOA) establishes policy and procedures 
pursuant to which EPA and Army will undertake federal enforcement of the dredged 
and fill material permit requirements of the Qean Water Act. 

l. For purposes of effective administration of the statutory enforcement authorities of 
both EPA and the U.S. Army Corps of Engineers (Corps), the MOA sets forth an · 
appropriate allocation of ~nforcemcnt responsibilities between EPA and the Corps. 
Given that t~e Corps is the federal permit-issuirig authority, for purposes of 
implement.ation of the provisions of the Section 404 Enforcement MOA the Corps will 
be responsible for determining whether an aJJeged illegal disc~arge of dredged or fill 
material is authorized under an individual or general permit. 

3. When EPA becomes aware of an alleged illegal disc.- arge, it will contact the 
appropriate ·eorps district and request a determination as to whether the discharge is 
auth~rized by an individual or general permiL 

4. A Corps determination that the discharge is authorized by an individual or general 
· permit represents a final enforcement decision for that. panicular case. Likewise, a 
Corps determination that the discharge is not ·authorized. by an individual or general 
penajt (i.e., it is an unpermitted discharge) is· final for that panicular case. , . .. . 
S. In orda te effective and expeditious action against possible illegal 
discharges. district upon request from EPA is responsible for providing a 
dctermina two working days in· those cases where EPA provides the Corps 
with suf6ci tion to make this determination in the office~ . However, if 
sufficient iiiformation is not available to the Corps so that additional investigation by 
the Corps is needed before it is able to respond to the EPA request, the Corps will 
provide a determination to EPA within 10 working days. If the Corps does not provide 
a determination to EPA within the applicable time frame, EPA may r.ontinue to 
investigate the case and detennine whether the activity constitutes an unauthorized . 
. discharge, and the EPA determination will be final for that panicular case. 

/.,. -
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6. Notwithstanding the above provisions, in situations where an alleged illegal discharge · 
is ongoing and EPA reasonably believes that such discha·rge is not authorized, EPA may 
take immatiate enforcement action against the discharger when necessary to minimize· 
impacts to tho environment. · However; EPA w;11 also contact the appropri::\te Corps 
district and requCo.jt a determination as to whetter the discharge. is authorized by an. 
individual or general permit. A subsequent determination by the Corps, pursuant to 
paragraph five above, that the discharge is authorized represents a final enforcement 
decision !or that particular case. 

7. This guidance shall remain in effect for as long as the Section 404 ·Enforcement 
MOA is in effect, unless revisions to or revocation of this guidance is mutually agreed 
to by the two signatory agencies. 

?~ W. ~.,._~ l'i,\A 
Rebecca w. Hanmer (Da 
Acting Assistant Administrator 
for .Water 
U.S. Environmental Protection Agency 

. . . . 



MBMORANDOM or AGR!BMINT 
BETWBSN THE DBPARTMEHT OP THI· ARMY 

AND THE EWIROHMBllTAL PROTECTION AGENCY 
COMCERHIHG THI DBTIRMIHATION or THE 

GEOGRAPHIC JORISDICTIOll OP THB SICTIOH 404 PROGRAM 
AID THI APPLICATION O~ THB BXBMPTIOllS 

OllDBR SECTION 404(f) or THB CLBIJI WATIR ACT 

I. PORPOS! AHO SCOPI. 

The United States Department. of the Ar:ny '(Army) and the 
United States Environmental ·Protection Aqency (EPA) hereby 
establish the policy and procedures pursuant to which they will 
determine the 9eo9raphic jurisdict·ional scope of waters of the 
United States for purposes of section ~04 and the application of 
the exemptions under section 404(f} of the Clean Water Act (CWA.>. 

The Attorney-General of the United States issued an opinion 
on · September S, 1979, that the Administrator of EPA 
(Administrator) has the ultimate authority under the CWA to 
determine the 9eo9raphic jurisdictional scope of section 404 
waters of the United States and the application of the section 
404 ( f) exemptions. Pursuant to this aut"'.ority and for· .purposes 
and effective administration of the 404 p:oqram, this Memorandum 
of Aqreement (MOA) sets forth an appropriate allocation of 
responsibilities between the EPA and the o.s. Army Corps of 
Engineers (Corps) to· determine· 9eocjraphic. jurisdiction of the 
section 404 program and the applicability of.the exemptions und~r 
section 404(£) of the CWA. 

II. POLICY. 

It shall be the pol~·ey of the Army and EPA for the Corps to 
con.tinue:to ·perform the majority of the 9eo9raphic jurisdictional 
determinations and determinations of the applicability of the 
exemptiona under section 404(f) as part of the Corps role in 
administering the section 404 re9u.latory proqram. It shall also 
be the policy of the Army and EPA that the· Corps shall fully 
implement 'EPA guidance on determining the 9eo9raphic extent of 
sect ion 40_4 ju~i sdietion and ~p~li ca bi li ty of the 404 ( f > 
exemptions. 

Case-specific: determinations made pursuant to ·the terms of 
this HOA will be binding on the Government and represent the 

·Government's position in any subsequent Federal action or 
litigati~n regarding the case. In makfng its determinations, the 
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Corps wi 11 implement and adhere to the "Federal Manual for 
I de n ti i. 1 ~ • J a:. j o e l i n ea t i n g Ju r i s d i ct i on a l wet lands , " EPA 
guidance on isolated waters, and other guidance, interpretations, 
and regulations issue~ by EPA to clarify EPA positiqns on 
geographic jurisdiction and exemptions. All future programmatic 
guidance, interpretations, and regulations on 9eographie 
jurisdiction, and exemptions.shall be developed by EPA with input 
from the Corps: however, EPA will be considered the lead agency 
and will make the final decision if the agencies disagree. 

III. D!PIHITIOHS. 

A. Special Case. A special c:ase ·is a circumstance where 
EPA makes the final determination of the geographic: jurisdic
tional scope of waters of the United· States for p~rposes of 
section 404. 

Special cases may be designated in generic ~r project
speci fic: situations where significant issues or technical 
difficulties are .anticipated ~r exist, .concerning the 
determination of the geographic: jurisdictional scope of waters of 
the United States for purposes of section 404 and where 
clarifying· guidance is or is likely to be needed. Generic: 
special cases will be desigriated ~y easily identi~iable political 
or geographic: subdivisions such as .tow~ship, county, parish, 
state, EPA region, or Corps division or district. EPA w.ill 
ensure that generic: speei'af eases are m!:ked on maps or· some 
other clear format and provided to the appropriate District 
Engineer (DE). · 

B. Special 404(f) Matters. A special 4D4(f). matt41!i: is a 
circumstance where EPA makes 't~e ~inal determination of the 
applicability of exemptions under section 404(f) of the CWA. 

A special 404(f) matter ~ay be designated in generic: or 
projec:t-speci fie. situations where signi.fic-ant issues or technical 
difficulties, are anticipated · or exist, concerning the 
applicability of exempt.ions under section 404Cf), and where 
clarifyil\9 guidance is, or is likely, to be needed •. Generic: 
special 404 (f) matte.rs. will be designated by easily identifiable 
political ft geographic subdivisions such as township, county, 
parish, state, EPA region, or Corps division or district and by 
specific;. 404(f) exemption (e.9., 404(f) (1) (A))'. 

IV. PROCEDORES •. 

A. Re9ional Lists. Eac:h. regional administrator (RA) shall 
maintain a regional list of current desiqnated special cases an~ 
special 404(f) matters within each region, includinq 
doc:umer.tation, ·if appropriate, that .there are no· current 
designated special eases or special 404(f) mattets in the reqion. 
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The RA •hall create·an initial regional list and transmit it to 
the appropriate DE within 3 O days of the date of the last 
signat~J:e on this MOA.. In order to be eligible for a regional 
list, tl.e designated special case~ and special .404(f) matter must 
be approved by the_ Administrator. (NOTE: Those geographic areas 
designat~d as current special cases pursuant to the 1980 
Memorandum of Understanding on Geographic Jurisdiction of the 
Section · 404 Proqram, may be incorporated into the initial 
reqional lists without additional approval by the Administrator 
based on township, county, parish, state or other appropriate 
designation, as described in paragraph III. A. of this MOA but 
will no longer be designated by forest cover ":ype.) 

~ 

a. Changes to the Regional Lists. Changes to the regional 
·lists shall be proposed by the RA and approved by the 
Administrator and may include additions to,· amendments to, or 
deletions from the regional lists. When the RA proposes an 
addition, amendment, or deletion to the regional list, the RA 
shall forward the proposal to EPA Headquarters for review and 
approval. When the RA proposes an addition or amendment in·. 
writing or by phone to the appropriate Corps DE,· the C_orps will. 
not make a final qeoqraphic jurisdictional determination within.. 
the proposed special ease area for a period of ten working days 
from the date of ~he RA~ notification. The Corps may proceed to 
make determinations in the proposed special case area after the 

·ten day period if it has not been ~rovided final notification of 
EPA Headquarters approval of the R~s proposed changes. Deletions 
to the regional list do. not become eff=-ctive until ·a revised 
regional list, approved by. EPA Headquart-;cs, is provided to the 
appropriate DE. 

C. Project Reviews. The oz· shall review section 404 
preapplication inquiries, permit applications, and other matters 
brought to his attention, which involve the discharge of dredged 
or fill material into waters of the United States to determine if 
a current designated special c:ase ot special 404(f) matter is 
involved. 

~(lk Special Cases/Special 404(f) Matters. 

~- ror those projects involving ·a current designated 
special caai or apecial 404(f} matter, the DE shall request that 
the RA mate the final determination of the geographic juris
dictional scope of waters of the United Stat~s for purposes. of 
section 404 .or· applicability of the exemptions under section 
404 (f). The RA -shall malce the final determination, subject to 
discretionary review by EPA Headquarters, and transmit it to the 
DE, and .to the applicant/inquirer. 
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(2) _Non-Special Cases/Non-Special 404(f) Matter~ 

For those projects not i n..vol vi nc; a c:u rren t 
desiqna~ed 'special case o.r ·special 404(f) matter, the OE shall 
make final determinations and communicate those determinations 
without a requirement for prior consultation with EPA • 

. o. ·oetermination of Special Cases or Special 404 Cf) 
Matters. When the special case or special 404(f) matter has been 
desiqnated on a project-speci fie basis, issuance of.· the final 
d'!termination by the RA will serve· as quidance r~levant to the 
specific: fac:ts of eac:h partieu!ar situation, and will terminate 
the special ease or special 404(f) matter designation. When the 
speei al case or speei al 404 ( f) . matter has been desi qna ted on a 
generic: basis, EPA· Headquarters will develop, in consultation 
with Army, relevant proqrammatic: guidance for determininq the 
9eoqraphic: jurisdictional sc:ope of waters of the United States 
for the purpose of section 404 or the applicability of exemptions 
under section 404(f). Special. cases and special 404.(f)· matters 

. desiqnated on . a generic: basis remain in effect until· Cl) a 
deletion from the re9ional list is proposed and processed 
according to paragraph IV-B of this HOA, or (2) EPA Headquarters 
issues programmatic: guidance that addresses the relevant issues 
and specifically deletes the special case or special 404(f) 
matter from th~ regional list(s), whichever occurs first~ · 

E •. Uncertainties Regarding Speeia!. Cases/Spec:ial 404Cf) 
Matters. Should any uncertainties arise,in determining whether a 
particular action involves a current designated special case or 
spec:ial 404(f) matter, the DE s.hall · c:onsult wlth the RA. Opon 
completion ·of' the consultation, the RA. will make t.he fina-1 
determination as to whether the action involves a current 
designated special case or special 404(f) matter • 

. 
F. Compliance Tracking. ~n order to traek the DE's 

compliance vith !PA guidance, the DE shall make his files 
available for inspection by the RA at the district office, 
including· field notes and data sheets utilized in making final 
determinati•u as vell any photographs of· the site that may be 
available. Copies of final geographic: jurisdictional determin-

. ations vill be provided to the RA upon request at_rio c:ost t~ EPA 
unless the sample size exceeds 10 · perc:ent of the number of 
determinations for the sample period.· Copi·es in exeess of ·a 10 
percent sample will be provided .at EPA expense. To ensure that 
EPA is aware of determinations being made for which notification 
is not forwarded through the public: notice process, the Corps 
will provide copies to EPA of all final' determinations of no 
9eo9raphic jur1sdic:tion and all final determinations that an 
exemption under Section 404(f} is applicable. Should EPA become 
awar a of any problem trends with the OE' s imp lementa ti on of 
guidance, EPA. shall .initiate inter~9ency. di seussions to·. address 
the issue. -
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• 
V. RELATBD ACTIONS. 

A. Enforcement Situations. For those. investigations made 
pursuant t6 the 1989 Enforcement MOA between Army and EPA 
concerning· Federal enforcement of section 404 of the CWA, which 
involve areas that are current designated special cases, the RA 
shall make the final d_etermination of the 9e'o9raphic: jurisdic
tional scope of waters of the United States for purposes of 
section 404. The RA's determination is subject to discretionary 
review by EPA Headquarters, and wi 11 be binding regardless of· 
which· agency is subsequently designated lead enforcement agency 
pursuant to the 1989 Enforcement MOA. For those investiq~tions 
not involving special cases, the agencies will proceed in 
accordance with the provisions of the 1989 Enforcement MOA. 

For those investigations made pursuant to toe · 1999 
Enforcement MOA between Army and ~PA concerning Federal 
enforcement of section 404 of the CWA, which involve current 
designated special 404 Cf) matters, the RA shall make the final 
determination of the applicability of the exemptions under 
section 404(f}. The RA determination is subject to discretionary 
review by EPA Headquarters, and is binding regardless of which 
agency is subsequently designated lead enforcement aqency 
pursuant to the 1989 Enforcement MOA. ~or those investigations 
not involving special 404(f) matters, the agencies will proceed. 
in accordance with the p;~visions of the 1989 Enforcement MOA. 

B. Advanced Identification. EPA may elect to make the 
final determination of the geographic jurisdictional scope of 
waters of the United States for purposes of section 404, ··as part 
of the advanced identification of disposal sites under 40 CFR 
230.80, subject to discretionary review by EPA Headquarters, and. 
regardless of whether the areas involved are current desiqnated 
special cases, unless the DE has already made a final geographic 
jurisdictional determination. Any determinations under this 
section ·shall be completed in accordance with paragraph IV of 
this MOA. 

c. 4Utc) Actions. EPA may elect to make the final 
determinatlea of the geographic jurisdictional scope of waters of 
the United States for purposes of section 404(c) of the CWA. 

VI. G!HERAL PROVISIOHS. 

A. All final· det.erminations must be in writing and signed 
by either the OE or RA. Final determination of the DE or R~ made 
pursuant to this MOA or the 1980 Memorandum of Understand1n9 on 
Geographic Jurisdiction of the Section 404 Progra~, wil~ .be 
binding on the Government and represent.the Governments pos1t1on 
in any subsequent Federal action or litigation concerning that 
final determination. 
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each aqenc:v 
appropriate 
procedure. 
in the MOA 

a •. The procedures and responsibilities ·of 
spec:i fi ed .·in this MOA may be de le9a ted to 
subordinates· consistent with established· aqency 
Headquarters procedures and re$ponsibilities specified 
may only be delegated within headquarters. 

c. Nothing in this document 
modify, or otherwise affect the 
authorities of either agency. 

is intended to 
statutory or 

diminish, 
r99ulatory 

o. This agreement sh~ll take effect and superc:ede the 
. April 23, 1980, Memorandum of Understanding on Geographic: 
Jurisdiction of the Section 404 Proqram on the 60th day after the 
date of the last signature below and will continue in •ffec:t for 
five 'years, unless extended, modified or revoked by agreement of 
'both parties, or revoked by either party alone upon six months 
written notice,· prior to that time. 

of· the . 

· Date 

~~ w. I-ht-.~· 
-aebeeea w. Hanmer 

Acting. Assistant Admin.istrator 
for Water · 
u. s. Env::onmental Protection 
Agency 
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# "Clean Water Act Section 404 Jurisdiction Over Isolated Waters in Light 
of Tabb Lakes v. United states," dated January 25,1990. 

I 





UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
' WASHINGTON, O.C. 20460 

JAN (. 5 1~90 OFFICE OF 
WATER. 

MEMORANDUM 

SUBJECT: Oean Water Act Section 404 Jurisdiction Over Isolated Waters in Light of 
Tabb Lakes v. Unit~ · 

\ .~· 

David G. Davis, Di ctor . ' . ~· 
Office of Wetlands PrntectiOD 

FROM: 

TO: Regional Wetlands Division Directors 
Office of Regional Counsel Water Branch Chiefs 

As a result of the Fourth Circuit Court decision in Tabb Lakes v. United States, the 
attached Environmental Protection Agency/Corps of Engineers memorandum was . 
developed to provide guidance on the regulation of isolated waters pending completion 
of rulemaking. on this subject. · 

Please direct any questions oi comments concerning this memorandum to Steve 
Neugeboren in the Office of General Counsel (FTS 382-7703), or to Suzanne Schwartz, 
Greg Peck, or Oiff Rader of my staff (FfS 475-7799). 

Attachment 

cc w/attachment: Regional Wetlands Coordinators 

: : .._ 
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DEPARTMENT OF THE ARMY 

CE CW-OR 

REPL.V TO 
ATTE;NTION OF: 

U.S. Army Corps of En91nNrs 
.WASHINGTON, 0.C. 20314-1000 

• 4 JAN 1~ 

MEMORANDUM FOR SEE DISTRIBUTION 

SUBJECT: Clean Water Act Section 404 Jurisdiction over Isolated 
Waters in Light of Tabb Lakes v. UD:ited States 

1. As a result of tne Fourth Circuit Court decision in Tabb Lakes 
v. United States, the enclosed Corps of Engineers/Environmental 
Protection Agency memorandum was developed to.provide guidance on 
the regulation of isolated waters pending completion of rulemakinq 
on this subject. · 

2. Questi'ons or comments concerning this guidance should be 
directed to Dr. John Hall (202) 272-0201 or Mr. Lance Wood (202) 
272-0035. 

FOR THE DIRECTOR OF CIVIL WORKS: 

Encl 

\~-: 
"":---"~· . . ~ 0 ~ . ofiE 

Chlif, Operations, Construction and 
Readiness Division 

Directorate of Civil Works 



··-. ...... ·· 

United States Environmental Protection Agency 

United States Department of the Army 

SUBJECT: Oean Water Act Section 404 Jurisdiction Over Isolated· Waters in Light of 
Tabb Lakes v. United States 

1. On September 22, 1989, in an unpublished opinion, the United States Court of 
Appeals f9r the Fourth Circuit held that the Corps of Engineers may not rely upon 
memoranda issued on November 8, 1985, and February 11, 1986, by Brigadier General 
Kelly~· then Deputy Director of Civil Works, to assert jurisdiction over isolated wat"rs 
under section 404 of the Oean Water Act. Tabb Lakes v. United States, (No. 89-2905, 
4th Cir.). This memorandum provides direction. on the continued assertion of 
jurisdiction over isolated waters, as required by 33 CFR 328.3(a)(3), in the wake of the 
Tabb Lakes decision. 

2. Tabb Lakes focused on an EPA and Corps interpretation of the definition of ''Waters 
of the United States" including isolated waters, described at 3·3 CFR 328.3(a)(3), as 
follows: 

All other waters such as intrastate lakes, rivers, streams (including 
intermittent streams), mudflats, sandflats, wetlands, sloughs, prairie 
potholes, wet meadows, playa lakes, or natural ponds, the use, degradation 
or destruction of which could affect interstate or foreign commerce, 
including any such waters: 

(i) Which are or could be used by interstate or foreign travelers for 
re.creational or other purposes; or 

(ii) From which fish or shellfish are or could be taken and sold in 
interstate or for~ign commerce; or 

(iii) Which arc used or· could be used for industrial purpose by industries 
in interstate commerce . . . • . 

The EPA General Counsel issued guidance on September 12, 198S, interpreting this 
regulation to include isolated waters which are or could be used as habitat by birds 
protected by Migratory Bird Treaties, migratory· birds which cross state lines, and by 
endangered species. Brigadier General Kelly adopted this interpretive guidance in the 
Corps guidance memoranda cited above which were the subject of the Tabb Lakes 
litigation. In Tabb Lakes, the Court held that the Corps may not rely on this 

''°'\ • , ' 



interpretive guidance in making a jurisdictional determination because the guidance was 
a substantive rule that should have been, but was not, proposed for public comment 
prior to its adoption by the agencies. The United States does not intend to appeal the 
Fourth Circuit's Tabb Lakes decision. Instead, the EPA und the Corps intend to 
undertake .a; soon as possible an APA rule1naking process reg?..ruing judsdiction over. 
isolated waters. This memorandum provides guidance on how Corps FOAs and EPA 
Regional Offices should continue to assert CWA jurisdiction over isolated waters m 
light of the Court of Appeals decision 1n Tabb Lakes, and pending completion of the . · 
rulemaking process. 

3. The ·United States believes that the Fourth Circuit's Tabb Lakes decision was 
incorrect and we reserve the right to re-litigate the. legal questions decided in the Tabb 
Lakes ·case in other circuits. Beca\...;e this decision is not binding on courts outside of 
the Fourth Circuit, we will not implement the decision outside the area constituting the 
Fourth Circuit (i.e., outside the states of South Carolina, North Carolina, Virginia, West 
Virginia, and Maryland). · 

4. Within the Fourth Circuit, we will follow the holding of Tabb Lakes, which was 
limited to the procedural notice-and-coinment issue discussed above. Thus, within the 
Fourth Circuit, we will not rely upon or cite the above-referenced memoranda in 
making jurisdictional determinations. However, we will continue to assert jurisdiction, 
as required by the ''waters of the United States" regulatory definition, over all waters, 
the use, degradation or destruction of which could affect interstate or foreign · 
commerce, as is required by our existing regulations adopted through the Administrative 
Procedure Act rulemaking process. Corps FOAs and EPA Regions will apply this 
regulatory definition to each site on a case-by-case basis, and will evaluate all available 
information in a manner consistent with the language of the regulations and the 
ezj>ressed COngressional intention that Qean Water Act jurisdiction be exercised over 
all waters to the fullest extent legall, permissib~e under the Commerce aause of the 
Constitution .. 

S. The following applies to CWA jurisdiction ove~ all isolated waters within the Fourth 
Circuit. The definition of "waters of the United States" at 33.CFR 328.3(a)(3) was 
promulgated through the AP A rulemalcing process and remains in full force and effect 
notwithstanding the Tabb Lakes decision. This definition encompasses "isolated" waters,. 
including isolated wetlands, since it specifically cites as· examples of junsdictional waters 
" ... prairie potholes, wet meadows, [and] playa lakes ... ", all of which are normally 
"isolated." We fully intend to implement the Tabb Lakes decision within the Fourth 
Circuit; however, we interpret that decision as allowing the Corps and EPA to continue 
to assert CW A jurisdiction over isolated waters. Accordingly, we expect Corps FOAs 
and EPA Regional offices within the Fourth Circuit to continue to regulate isolated 



waters, including isolated wetlands, as required by existing regulations. Consultation 
with your· Office of Counsel is advisable for doubtful cases. 

6. If there ar any questions with regards to imp:.!r.1entation, Corps Divisions should 
contact Mr. Lance Wood (CECC-E, (202) 272-0035) or the Chief, Regulatory Branch 
(CECW-:OR, (202) 272-1785). EPA Regions should contact Mr. Steve Neugeboren. 
(Office of General Counsel, (202) 382-7703) or Ms. Suzanne Schwartz (Office of 
Wetlands Protection, (202) 475-7799). · 

For the Chief of Engineers: 

t-. 

\; \(' 
\\ 

1 Jr . . I L4.J<>n 
·~~.rLM~RE Q ~ 

Ch , Operations, Construction, · 
and Readiness Division 

-oirectoraie of Civil Works . 

For the Environmental Protection Agency: 

Director 

/- /7- 'TtJ 
Date 

Office of Wetlands Protection 
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VI. SPECIALIZED ENFORCEMENT TOPICS 

F. CONTRACTOR LISTING 



"Guidance for Implementinq EPA's contractor Listinq Authority•, da:ted July 
18, 1984. See GM-31. {Superseded by F.4, below) 
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~~,..a~ UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
\ ;;~ WASHINGTON, O.C. 20460 

1'1": ·'" 
... , P~C'' l '" 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

Guidance for Implementing EPA's Contractor 
Listing Authority ) 
. (\ - ·1 . 

Courtney M. Price·~ ~ "'l.lJ~ 
Assistant Administrator tor Enforcement 

and Compliance Monitoring 

Assistant Administrator for Air and Radiation 
Assistant Administrator for Water 
Assistant Administrator for External Affairs 
Assistant Administrator for Policy, Planning 

and Evaluation 
General Counsel 
Inspector General 
Regional Administrators 

I. Purpose 

The purposes of this document are to briefly describe: 
1) EPA's contractor listing authority, 2) the interim agency 
policy prior to final promulgation of revisions to the listing 
regulations at 40 C.F.R. Part 15, and 3) the proposed revisions 
to 40 C.F.R. Part 15. Further, the document gives some general 
guidance on when to bring a contractor listing action, and 
explains how the Age~cy's Strategic Planning and Management 
System will account for listing actions as enforcement responses. 

II. Background 

The Clean Air Actl and the Clean Water Act2, as implemented 
by executive order3 and Federal regulation,4 authorize EPA to 

1/ Clean Air Act, Section 306, 42 u.s.c §7606. 
2; Clean Water Act, Section 508, 42 u.s.c. §1368 
3/ Executive Order 11738, September 12, 1973 
41 40 C.F.R. Part 15 

I - 811V 
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preclude certain facilities from obtaining government contracts~ 
grants, or loans, if the facility is violating pollution contrq 
standards. Commonly called "contractor listing", this program 
assures that each Federal Executive Branch agency undertakes 
procurement and assistance activities in a manner that will 
result in effective enforcement of the air and water acts. 
Contractor listing also ensures that owners of noncomplying 
facilities do not receive an unfair competitive advantage in 
contract awards based on lower production costs. 

In the past, EPA has seldom used .contractor listing in 
the enforcement program. Currently, one facility (Chemical 
Formulators, Inc., Nitro, West Virginia)5 is on the List of 
Violating Facilities. Contractor listing can be an effective 
enforcement tool, and EPA policy calls for Regional~Office 
enforcement personnel to ~ctively consider the viability of 
this option to obtain compliance with Clean Air Act and Clean 
Water Act standards. 

With a view toward improving and streamlining the contractor 
listing program, EPA has proposed revisions to 40 C.F.R Part 15 
(copy attached). The proposed revisions provide additional 
procedural protections to facilities which are the subject of 
listing recommendations and expand the range of situations which 
may trigger the listing sanction. 

III. Interim Listing Policy While Regulations Undergoing Revisiq 

A. Grounds: By statute, EPA must list a facility which 
has given rise to a person's conviction under Section 309(c) 
of the CWA or Section 113(c)(l) of the CAA, and that person 
owns, leases, or supervises such facility (mandatory listing). 
Otherwise, prior to prom~lgation of the revised Part 15 regulations, 
EPA may list a facility only on the following grounds set forth 
in the current Section 15.20(a)(l) (1979) (discretionary listing). 
Specifically, EPA may list a facility only if there is continuing 
or recurring non compliance at the facility and 

0 

0 

The facility has given rise to an injunction, 
order, judgment, decree, or other form of civil 
ruling by a Federal, State, or local court issued 
as a result of noncom~liance with clean ai~ or 
clean water standards, or the facility has given 
rise to a person's conviction in a State or local 
court for noncompliance with clean air or clean 
water standards, and that person owns, leases, or 
supervises the facility. 

The facility is not in compliance with an order 
under Section 113(a) of the CAA or Section 309(a) 
of CWA, or has given rise to the initiation of 

~/ 46 F.R. 16324, M3rch 12, 1981 
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court action under Section 113(b) of the CAA or 
309(b) of the CWA, or has been subjected to 
equivalent State or local proceedings to enforce 
clean air or clean water standards. 

B. Procedures: Prior to promulgation of the revised 
regulations, EPA will employ the procedures proposed in the 
revised regulations for discretionary listing and the procedures 
in the current regulations [Section 15.20(a)(2)(1979)] for 
mandatory listing, explained below. EPA will use the procedures 
proposed in the revised regulations for discretionary listing 
because these regulations provide greater procedural protections 
than the current regulations6. Because the revised mandatory 
listing regulations authorize less procedural protections than 
the current procedures, however, EPA will continue to employ 
the current regulations until the revised mandatory-listing 
procedures are legally effective. 

We recognize that some confusion may result during the 
interim period, so you should not hesitate to contact the EPA 
Listing Official? to resolve any problems. Upon promulgation 
of the final rules, we will revise this guidance as necessary. 

IV. The Listing Program and the Prop6sed Revisions to Part 15 

Even under the revised regulations as proposed, the basic 
framework for listing actions is substantially the sam~ as 
established by the present regulations. The proposed revisions 
to Part 15 clarify the distinctions between mandatory and 
discretionary ·listing, and establish some different procedures 
for each type of listing.a 

A. Mandatory Listing 

If a violation at a facility gives rise to a criminal 
conviction under Section 113(c)(l) of the CAA or Section 309(c) 
of the CWA, listing of the facility is mandatory if the convicted 
person owns, leases or supervises the facility. Not only is 
listing mandatory, but section 15.10 makes the listing effective 

~/ One exception is that EPA will continue to use the Listing 
Review Panel to review decisions of the Case Examiner. The 
Panel consists of the AAs for OECM and Policy, Planning and 
Evaluation, the General Counsel, and a representative from 
the Off ice of the Deputy Administrator who shall serve as a 
non-voting member. 

21 I have designated Edmund J. Gorman of the Office of Legal 
and Enforcement Policy (LE-130A} as EPA's Listing Official. 
He can be reached at (FTS) 426-7503. 

~/ Hereinafter all citations are to the proposed revised Part 15 
regulations unless otherwise expressly stated. 
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automatically upon a conviction. As soon as a conviction occurs, 
the Associate Enforcement Counsel for Criminal Enforcement 
must notify the Listing Official. 

The Listing Official is responsible for sending written 
notification to the facility and to the Federal Register. Both 
documents must state the basis for and the effective date of 
the mandatory listing. 

Removal from the mandatory list may occur only if: {l} the 
Assistant Administrator certifies that the facility-has corrected 
the condition that gave rise to the criminal conviction under 
Section 113(c)(l) of the CAA or Section 309(c) of the CWA, or 
(2) a court has overturned the criminal conviction. 

B. Discretionary Listing 

1. Basis for Discretionary Listing 

Discretionary listing may occur if the recommending person 
can show a "record of continuing or recurring noncompliance," 
and that a requisite enforcement action has been initiated or 
concluded. The proposed revisions broaden the discretionary 
listing authorities by including additional statutory provisions' 
under which EPA can bring enforcement actions that can trigger 
applicability. Under the proposed regulations, any of the 
following enforcement actions may serve as a b~sis for listing 
if there is also a record of continuing or recurring noncompliance 
at the facility: 

1. A federal court convicts any person und~r Section 
113{c)(2) of the CAA, if that person owns, leases, 
or supervises the facility. 

2. A State or local court convicts any person of a 
criminal offense on the basis of noncompliance 
with clean air or clean water standards if that 
person owns, leases, or supervises the facility. 

3. A federal, state, or local .court issues an injunctior., 
order, judgment, decree, or other form of civil 
ruling as a result of noncompliance with clean air 
or clean water standards at the facility. 

' 

4. The facility is the recipient of a Notice of 
Noncompliance under Section 120 of th~ CAA. 
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5. The facility has violated an administrative order 
under: 

Section 113(a) CAA 
Section 113(d) CAA 
Section 167 CAA 
Section 303 CAA 
Section 309(a) CWA 

6. The facility is the subject of a district court 
civil enforcement action under: 

Section 113(b) CAA 
Section 204 CAA 
Section 205 CAA 
Section 211 CAA 
Section 309(b) CWA 

2. Initiating the Discretionary Listing Process 

The listing process begins with a r~commendation to list 
filed by a "recommending person" with the Listing Official. 
Recommending persons include any member of the public, Regional 
Administrators, the Assistant Administrator for Air and Radiation, 
the Assistant Administrator for Water, the Assqciate Enforcement 
Counsel for Air, the Associate Enforcement Counsel for Water, 
anq Governors. The recommendation to list is a written request 
that: (1) states the name, address, and telephone number of 
the recommending person, (2) describes the facility, and (3) 
describes the alleged continuing or recurring noncompliance, 
and the parallel enforcement action. Section 15.ll(b). 

The Listing Official must review the recommendation to 
determine whether it meets the requirements of Section 15.ll(b). 
If it does, the Listing Official then must transmit the 
recommendation to the Assistant Administrator for Enforcement 
and Compliance Monitoring who shall in his/her discretion, 
decide whether to proceed with the listing action. If he/she 
decides to so proceed,_ the Listing Official then must notify 
the facility of the filing of a recommendation to list. The 
facility then has 20 working days to request EPA to hold a 
listing proceeding. If the facility requests the proceeding, 
the Listing Official must schedule it and notify the recommending 
person and the facility of the date, time, and location of the 
proceeding. The Assistant Administrator must designate a Case 
Examiner to preside over the listing prqceeding.9 

~/ If the facility does not make a timely ·request for a listing 
proceeding, the Assistant Administrator will determine whether 
to list the facility based upon the recommendation to list 
and any other available information. 
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3. The Discretionary Listing Proceeding 

The discretionary listing prcceeding is informal, i.e., 
there are no formal rules of evidence or procedure. The 
recommending pe~son and the facility may be represented by 
counsel, present relevant oral and written evidence and, with 
the approval of the Case Examiner, either party may call, 
examine, and cross-examine witnesses. The Case Examiner may 
refuse to permit cross-examination to the extent it would: 
(1) prematurely reveal sensitive enforcement information which 
the government may legally withhold, or (2) unduly extend the 
proceedings in light of the usefulness of any addit~onal 
information likely to be produced. Section 15.13(b). A trans
cript of the proceeding along with any other evidence admitted 
in the proceeding ·constitutes the record. For the Case Examiner 
to approve a recommendation to list, the recommending person 
must persuade the Case Examiner that he/she has proved each 
element of a discretionary listing by a preponderance of the 
evidence. 

The Case Examiner must issue a written decision within 30 
working days after the proceeding. The Listing Official then 
must notify the recommending person and the facility of the Case 
Examiner 1 s decision. The party adversely affected may appeal 
the decision to the General Counsel. The appeal, which is 
filed with the Listing Official, must contain a statement of 
(1) the case and the facts involved, (2) the issues, and (3) 
why the decision of the Case Examiner is not correct based on 
the.record of the proceeding considered as a whole. The General 
Counsel must issue a final decision, in writing, as soon as 
practicable after reviewing the record. The Listing Official 
then must send written notice of the decision to the recommending 
person and to the facility, and must publish the effective 
date· of the listing in the Federal Register if the General 
Counsel upholds the Case Examiner's decision to list. 

Removal from the list of Violating Facilities can occur in 
any of the following circumstances: 

1. Upon reversal or other modification of the criminal 
conviction decree, order, judgment, or other 
civil ruling or finding which formed the basis 
for the discretionary listing, which reversal or 
modification removes the basis for the listing; 

2. If the Assistant Administrator for OECM determines 
that the facility has corrected the condition(s) 
which gave rise to the iisting; 
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3. If, after the facility has remained on the 
discretionary list for one year on the basis of 
Section 15.ll(a)(4) or Section 15.ll(a)(S) and 
a basis for listing under Sections 15.ll(a)(l), 
(2), or (3) does not exist, then removal is 
automatic; or 

4. If the Assistant Administrator for OECM has 
approved a plan for compliance which ensures 
correction of the condition(s) which gave rise to 
the discretionary listing. 

-The removal process begins with a request for removal 
filed with the Listing Official by the original recommending 
person or by the facility. The Assistant Administrator for 
OECM then must review the request and issue a decision as soon 
as possible. The Listing Official then must transmit the 
decision to the requesting person. 

If the Assistant Administrator for OECM denies a request 
for removal, the requesting person may file a written request 
for a removal hearing. A Case Examiner designated by the 
Assistant Administrator then conducts a removal hearing. The 
removal hearing is an informal proceeding where formal rules 
of evidence and procedure are not applicable. The parties to 
the proceeding may be represented by counsel and may present 
written and oral testimony. In addition, with the approval of 
the Case Examiner, the parties may call, examine, and cross
examine witnesses to the extent that any further information 
produced will be useful in light of the additi"onal time such 
procedures will take. The Case Examiner must base his/her 
written decision solely on the record of the removal hearing. 

Within 20 working days of the date of the Case Examiner's 
decision, the party adversely affected may file with the Listing 
Official a request for review by the Administrator. The 
Administrator will determine if the Case Examiner's decision 
is correct based upon the record of the removal hearing considered 
as a whole. The Administrator then must issue a final written 
decision. 

V. Increa~ed Use of Discretionary Listing. 

We believe that the revisions to the discretionary listing 
regulations are only the first step in the improvement of our 
contractor listing program as an effective enforcement tool. 
The second step, actually using the listing authority, will 
gain for us the necessary experience in this area. Note that 
for purposes of the Strategic Planning and Management System, 
regions may show recomrnend3tions to list as enforcement actions 
taken in tracking regional progress toward bringing significant 
violators into com~liance. 
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Currently, our lack of experience in this area inhibits 
our ability to offer explicit guidance based upon known formulas. 
However, we believe that some general points are ~orth noting. 

Listing is a very severe sanction and, therefore, should 
usually be reserved for the most adversarial situations. If 
such an adversarial situation already involves time consuming 
litigation, however, recommending persons employed by EPA 
should consider the additional resource requirements associated 
with both the listing proceeding and the potential judicial 
challenges to the administrative action. When enforcement 
litigation is in progress, recommending persons employed by 
EPA should also consider whether the listing proceeding will 
provide grounds for collateral attack against EPA's case, and 
whether such attack would be a benefit or hindrance to successful 
prosecution of the underlying judicial litigation. 

In some cases, listing may be an effective alternative to 
litigation. Note specifically that EPA has the option of using 
listing as an enforcement response if a facility fails to 
comply after being subject to an administrative or judicial 
order. Note further that EPA may bring a listing proceeding 
based on present "recurring or continuing" violations and a 
prior judicial or administrative judgment even if the prior 
action did not address the present violations. Specifically, 
EPA should consider listing actions for violating facilities 
for which previously concluded enforcement actions have not 
stopped the violator from continuing practices constituting a 
pattern of chronic noncompliance. 

Listing may be especially effective if the value of the 
facility's government·contracts, grants, and loans exceeds the 
cost of compliance. If the value of these assets is less than 
the compliance costs, listing probably would not provide adequate 
incentive to comply. On the other hand, if the value of such 
assets is considerably greater than the cost of compliance, a 
listing proceeding could conceivably impede progress toward 
resolving the environmental problem because the facility is 
more likely to vigorously contest the listing both at the 
administrative and Federal court levels. Therefore, we believe 
that listing will be most appropriate for "middle ground cases" 
for which there is an ongoing parallel action, i.e., ones 
where the government contract, grants and loans for the facility 
in question exceed compliance costs but not considerably. 

Finally, a listing proceeding is likely to be more 
efficient, and therefore more effective, if the continuing 
or recurring noncompliance involves unambiguous and clearly 
applicable clean air or clean water standards. If the standards 
are fraught with complications pertaining to the appropriate 
compliance test method or procedure, for example, the listing 
proceeding is probably ill-suited to handle such issues. 
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Prior to filing a recommendation to list, recommending 
persons employed by EPA must consult with my off ice to ensure 
that a recommendation to list comports with national policy 
and priorities and is otherwise appropriate. We expect that 
experience, as usual, will prove to be the best teacher. As 
we gain experience and after final promulgation of the revisions, 
we will provide further guidance. 

AttaGhment 

cc: Assistant Attorney General for Land and Natural Resources 
Associate Enforcement Counsels 
OECM Off ice Directors 
Regional Counsel I-X 
Steve Ramsey, Chief Environmental Enforcement Section, DOJ 
Director, Stationary Source Compliance Division 
Dlrector, Enforcement Division, Off ice of Water 



"Implementation of Mandatory Contractor Listinq", dated Auqust 8, 1984. 
See GM-32. 
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Listing 

Assistant Administrator for Air and Radiation 
Assistarit Administrator for Water 
Associate Enforcement Counsel for Air Enforcement 
Associate. Enforcement Counsel for Water Enforcement 
Associate Enforcement Counsel for Criminal Enforcement 
Assistant Attorney General for Land and Natural 

Resources 
Regional Counsels I-X 

Introduction and Purpose 

Pursuant to statutory requirements, the proposed revisions 
to 40 CFR Part 15 require that the List ·of Violating Facilities 
("the List") automatically include any facility which gives rise 
to a criminal conviction of a person under Section 113(c)(l) of 
the Clean Air Act or Section 309(c) of the Clean Water Act. 
Any facility on the List is ineligible to receive any non-exempt 
Federal government contract, grant, or loan. Removal of a 
facility from the List occurs only if I certify that the condition 
giving rise to the conviction has been corrected or if a court 
reverses or vacates the conviction. This memorandum establishes 
the procedure to implement the mandatory portion of the contractor 
listing program. 1/ 

1/ Guidance on implementation of the discretionary listing 
authority issued on July 18, 1984. 

OS :QI l·!V 111 snv ~BSI 

[,~~ 
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Procedure for Mandatory Listing 

I. A federal district court must enter a guilty verdict or 
guilty plea of a person under Section 113(c)(l) of the 
Clean Air Act or Sectio~ 309(c) of the Clean Water Act. 
The convicted person must own, operate, lease, supervise 
or have a financial interest in the facility which gave 
rise to the conviction. Note that criminal convictions 
under Section 113(c)(2) of the Clean Air Act and criminal 
convictions entered by a State or local court do not qualify 
a facility for mandatory listing. 

II. Upon notification of an entry of a guilty verdict or guilty 
plea by the clerk of the district court, the Department of 
Justice must immediately notify the Associate Enforcement 
Counsel for Criminal Enforcement (LE-134E). This notification 
must occur even if the defendant still awaits sentencing, 
has moved for a new trial or a reduced sentence, or has 
appealed the conviction. 

III~ The Associate Enforcement Counsel for Criminal Enforcement 
must independently verify that the court has entered the 
guilty verdict or guilty plea. 

IV. Upon such verification, the Associate Enforcement Counsel 
for Criminal Enforcement shall notify EPA's Listing Official 
(LE-130A) in writing~ of the name and location of the facilit~ 
and of the condition giving rise to the guilty verdict or 
guilty plea. 

V. The Listing Official shall then update the List by publishing 
a notice in the Federal Register, and shall notify the 
Associate Enforcement Counsel for Air or Water; the appropriate 
Regional Counsel; the Compliance Staff, Grants Administration 
Division, Office of Administration and Resource Management; 
the General Services Administration, and the facility. A 
facility remains on the mandatory List indefinitely until 
it establishes a basis for removal. 

Procedure for Removal from the Mandatory List 

I. Any person who owns, operates, leases, supervises, or has 
a financial interest in the listed facility may file with 
the Listing Official a request to remove that facility from 
the List. The request must establish one of the following 
grounds for removal: 

A. The condition at the facility that gave rise to the 
conviction has been corrected. 

B. The conviction (not just the sentence) was reversed or 
vacated. 



-3-

II. The Listing Official must transmit the request for removal 
to the Assistant Administrator for OECM. 

III. The Assistant Administrator for OECM, or her or his designee, 
shall review the request for removal and shall consult the 
appropriate Regional Counsel to determine whether the 
condition at the facility giving rise to the conviction 
has been corrected, or if the conviction has been reversed 
or vacated. 

IV~ The Assistant Administrator for OECM shall determine as 
expeditiously as practicable whether to remove the facility 
from the list. 

v. If the Assistant Administrator for OECM decides to remove 
the facility fiom the list, a written notification of 
such determination shall be sent to the facility and to 
the Listing Official who shall promptly publish a notice 
of removal in the Federal Register. 

VI. If the Assista~t Administrator for 6ECM decides not to 
remove the facility from the List, the Listing Official 
shall send ~ritten notice of the decision to the person 
requesting removal. The notice shall inform the person 
owning, operating, leasing, supervising or having a 
financial interest in the facility of the opportunity 
to request a removal hearing before a Case Examiner 
(See 40 CFR Part 15 for the selection and duties of the 
Case Examiner). 

VII. If the Case Examiner, or the Administrator upon appeal of 
the Case Examiner's decision, decides to remove the facility 
from the List, the Listing Official shall be .notified. 
The Listing Official shall then promptly remove the facility 
from the List. If the Case Examiner or the Administrator 
upon appeal, decides not to remove the facility from the 
list, then the Listing Official shall send written notice 
of the decision to the person requesting removal. 

It is important to note that any decision regarding the 
listing or removal of a facility from the List does not affect 
any other action by any government agency against such a facility, 
including debarment from government contracting. 

I believe these procedures will enable us to conduct the 
mandatory listing program in an efficient manner. If you have 
any questions, please contact EPA's Listing Official, Allen J. 
Danzig,. at (FTS) 475-8777. 

cc: Stephen Ramsey, DOJ 
Belle Davis, GAD/OARM 
Judson W. Starr,/DOJ 



·"Policy on Implementing contractor Listing Program", dated August 27, 1985. 
·(deleted - Draft Policy only) 
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"Guidance on Implementing the Discretionary.Contractor Listing Program", 
dated November 26, 1986. See GM-53. 
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Assistant Administrator for Air and Radiation 
Assistant Administrator for Water 
General ·Counsel 
Inspector General 
Regional Administrators, Regions· I-X 
Regional Counsels, Regions I-X 

I. Purpose 

This document establishes Agency policy and procedures for 
implementing the discretionary contractor listing program in EPA 
enforcement proceedings. It should be read in conjunction with 
the final revisions to the contractor listing regulations (40 CFR 
Part 15, 50 FR 36188, September 5, 1985), and the guidance document, 
"Implementation of Mandatory Contractor Listing" (General Enforce
ment Policy No. GM-32, August 8, 1984). The procedures to be 
followed in all contractor listing actions are contained in the 
rule and are summarized in an Appendix to this document. This 
policy applies only to discretionary listing proceedings and super
sedes the "Guidance for Implementing EPA's Contractor Listing 
Authority• (General Enforcement Policy No. GM-31, July 18, 1984). 

The revisions to the contractor listing regulations, together 
with this guidance document and other management initiatives, should 
encourage greater use of the Agency's listing authority and should 
expedite the process for listing a facility. 

II. Background 

The Clean Air Act (CAA), Section 306, and the Clean Water Act 
(CWA), Section 508, as implemented by Executive Order 11738, authorize 
EPA to prohibit facilities from obtaining federal government contracts, 
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grants or loan• (including subcontracts, subgrants and subloans), 
as a consequence of criminal or civil violations of the CAA or CWA. 
Commonly called "contractor listing," this program provides EPA 
with an effective administrative tool to obtain compliance with 
the CAA and CWA where administrative or judicial action against a 
facility has failed to do so. 

On July 31, 1984, EPA proposed revisions to the contractor 
listing regulations (40 CFR Part 15 (49 FR 30628)) to simplify and 
clarify the procedural opportunities which EPA will provide to 
parties to listing or removal actions and to provide for mandatory 
(i.e., automatic) listing of facilities which give rise to criminal 
convictions under Section 113(c)(l) of the CAA or Section 309(c) 
of the CWA. Final rules were promulgated on September 5, 1985 
(SO FR 36188). 

III. Appropriate Cases for Discretionary Listing Recommendations. 

In numerous cases, initiation of a listing action has 
proved to be effective in achieving more expeditious compliance 
and case settlements. While regional offices should consider 
making contractor listing recommendations .in every case where 
the criteria of 40 CFR Part 15 are met, listing is a tool to 
be used in conjunction with other enforcement actions. (See IV. 
Standard of Proof in Listing Proceedings, page 4.) The circumstances 
surrounding each case will dictate whether a listing action· should 
be initiated. In particular, use of listing may be appropriate in 
the following cases: 

A. Violations of Consent Decrees 

Regional of fices should strongly consider making listing 
recommendations for all cases of noncompliance with consent decrees 
under the CAA or CWA. The recommendation should be prepared at 
the earliest possible time after the Region learns of noncompliance 
with the decree, but no later than the filing of a motion to enforce 
the decree. Initia~ion of the listing action should be supplementary 
to, and not in i·i·eu of, a motion to enforce the decree. Where a 
consent decree covers CAA or CWA violations as well as violations 
of other environmental statutes, such as the Resource Conservation 
and Recovery Act (RCRA) or the Toxic Substances Control Act (TSCA) 
(where EPA doe• not have contractor listing authority), a listing 
recommendation also should be considered. 

s. ContinuinI or Recurring Violations Following 
Filed Civ 1 Judicial Actions 

Where EPA has filed a civil judicial enforcement action, the 
Regional Office should initiate.a listing action at the earliest 
possible time after it determines that: (1) noncompliance is 
ongoing, (2) the defendant is not making good faith efforts to 
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comply, and (l} an expeditious settlement does not appear likely. 
For example; --defendant may make a firm settlement offer that is 
far below th• economic savings it realized from its noncompliance, 
making settlement unlikely. 

Similarly, where EPA initiates a multi-media civil enforcement 
action against violations under the CAA or CWA and other environ
mental statutes (such as RCRA or TSCA), and continuinq water or 
air compliance problems exist without good faith corrective efforts, 
the Region should conaider bringing a listing action. Therefore, 
it is important that all CAA and·cWA counts be included in a multi
media enforcement action. 

c. Violations of Adminiatrative Order• 

Where noncompliance continues after an administrative order 
has been issued under the CAA or CwA, and the a,gional Office 
determines that the facility is not making sufficient.efforts to 
cane into compliance, a listinq recommendation should be considered. 
Initiation of a listing action generally should not be in lieu of 
filing a civil judicial action to enforce the administrative order, 
but should support the civil action. The Regional Office should 
consider initiating a listing action at the same time that it 
files the civil judicial action. 

o. Multi-Facility Noncompliance within a Single Company 

Contractor listing can be an effective tool to address a 
pattern of noncompliance within a single company. Where continuing 
or recurring CAA or CWA violations occur at two or more facilities 
within the same company, and EPA previously has taken an enforcement 
action· against each, the Regional Office should consider making 
listing recommendations in all such cases. 

While each facility's continuing or recurring noncompliance 
must be proved separately (i.e., one may not use one violation from 
branch facility A and one violation from branch facility B to 
constitute the minimum two violations required), one listing recom
mendation d .. cribing noncompliance at two or more facilities may be 
submitted to the Aa•i•tant Administrator for the Office of Enforce
ment and Ccllpliance Monitoring (OECM). A joint listing proceeding 
may be held concerning all facilities. Joint consideration of two 
or more faeilitiea' violations will require fewer Agency resources 
than listing each facility separately. It will also discourage 
companies from switching government contracts from a listed facility 
to another facility without taking steps to correct the violations 
which gave rise to the listing. 

To accomplish this, the Regional Office, with headquarters 
staff support, should review the EPA enforcement docket to see if 
a potential listing candidate has cormnitted CAA or CWA violations 
at other company facilities. Note that a company's facilities may 
be known by the parent company name or by the names of company 
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subsidiariea. ; Regional offices may obtain inf9rmation on 
other company; facilities from Charlene Swibas, Chief, Information 
Services Section,_ NEIC (FTS 776-3219), who will search EPA' s 
Facility Index System which lists this information for all EPA 
regions, or provide a Dunn and· Bradstreet report containing this 
information .• 

The Region may also request data on administrative orders 
issued against a company under the headquarters Permit Compliance 
System (for CWA violations) and the Compliance Data System (for 
CAA violations). In some cases EPA has issued administrative 
orders and filed civil enforcement actions against company facil
ities which are located in more than one region. Such multi-regional 
inquiries may be coordinated with the Headquarters participating 
attorney and the Agency's Listing Official. 

E. Other Circumstances Where Listing is.Appropriate 

The regulation .provides two other situations where listing may 
be appropriate. First, EPA can list a facility after it has issued 
a Notice of Noncompliance under Section 120 of the CAA. The threat 
of listing in combination with noncompliance penalties can impose a 
sufficiently severe economic cost on a facility to encourage efforts 
to achieve both compliance and quicker settlements. Second, Regiona~ 
Off ices may recommend listing when a state or local court convicts 
any person who owns, operates, or leases a facility of a criminal 
offense on the basis of noncompliance with the CAA or the CWA. 
They also may recommend listing when a state or local court has 
issued an injunction, order, judgement, decree (including consent 
decrees), or other civil ruling as a result of noncompliance with 
the CAA or CWA. 

IV. Standard of Proof in Listing Proceedings 

It will be the responsibility of the Office of Regional 
Counsel to represent the Agency at any listing proceeding (where 
one is requested by the affected facility). According to 40 CFR 
Section 15 .13 ( c)·, 11 (t]o demonstrate an adequate basis for listing 
a facility,. the record must show by a preponderance of the evidence 
that there ia a record of continuing or recurring non-compliance 
at the facility named in the recommendation to list and that the 
requisite enforcement action has been taken." 

"Requiaite enforcement action" can be established by reference 
to an issued administrative or court order, or a filed civil judicial 
action. "Continuing or recurring" violations are understood to 
mean two or more violations of any standard at a facility, which 
violations either occur or continue to exist over a period of time. 
Such a violation occurs even when different standards are violated 
and time has elapsed between violations. Thus, in a listing proceed
ing, it is not necessary to prove all violations of CAA or CWA 
standards alleged in the underlying enforcement action. Nonetheless, 
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the regional a~torney must carefully review the sufficiency of the 
evidence and a~aluate anticipated defenses. 

v. Fairne•• Concerns in EPA Use of Contractor Listing 

It is the intent of this· guidance document to encourage the 
use of the Agency's contractor listing authority in appropriate 
cases. However, it must be recognized that listing is a severe 
sanction. Before making a recommendation in any case, the Regional 
Office should determine that the continuing or recurring noncompli
ance involves clearly applicable CAA or CWA standards. Likewise, 
Agency enforcement personnel must be careful in using listing 
terminology during discussions with defendants. During settlement 
negotiations, for example, it is certainly proper for EPA to advise 
a defendant of the range of available EPA enforcement authorities, 
including contractor listing. However, EPA personnel must distin
guish between a listing recommendation (made by a "rec:onunending 
person," usually the Regional Administrator, to the Assistant 
Administrator for OECM), a notice of proposed listing by the Agency 
to the affected facility (which is sent by the Listing Official 
after a preliminary decision to proceed is made by the Assistant 
Administrator for OECM), and a final qecision to list which is made 
either by an Agency Case Examiner at the end of a listing proceeding, 
or by the Assistant Administrator for OECM if no listing proceeding · 
is requested. Where appropriate, EPA personnel should explain that 
the Regional Administrator's listing recommendation does not consti
tute a final Agency decision to list. 

VI. Press Releases on Contractor Listing Actions 

EPA will use press releases and other publicity to inform 
existing and potential violators of the CAA and the CWA that EPA 
will use its contractor listing authority in appropriate situations. 
The November 21, 1985, "Policy on Publicizing Enforcement Activities" 
(GM-46), states that "[i]t is EPA policy to issue press releases when 
the Agency: ( 1) files a judicial action or issues a major adminis
trative order or complaint (including a notice of proposed contractor 
listing and the administrative decision to list) .... " As discussed 
in that policy, the press release should be distributed to both the 
local media in the area of the violative conduct and the trade 
press of the affected industry. 

VII. Coordination with the Department of Justice 

To ensure that information presented during a listing proceeding 
will not compromise the litigation posture of any pending legal 
action against a party, EPA will coordinate with the Department of 
Justice {DOJ) before a recommendation to list is made to the Assis
tant Administrator for OECM. If the recommending party is an EP~ 
regional office official, he or she shall coordinate with the 
appropriate DOJ attorney before a recommendation is ;submitted to 
the Listing Official. He or she shall also provide the DOJ attar~ 
ney's comments to the Listing Official as part of the recommendation 
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package. If the reconunending party is not an EP~ official, the 
Listing Official.shall coordinate with the EPA Office of Regional 
Counsel and the appropriate DOJ attorney before a recommendation 
to list is presented to the Assistant Administrator for OECM. 

VIII. Applicability of Contractor Listing to Municipalities 

Municipalities are subject to listing under appropriate cir
cumstances. State and local governments and other municipal bodies 
are specifically identified by 40 CFR §15.4 as "persons" whose 
facilities may be listed. The standards for recommending that a 
municipal facility be listed are the same as those for listing 
other facilities. Listing may not be the most effective enforce
ment tool in many municipal cases because often the only federal 
funds received by a municipal facility are grant funds to abate or 
control pollution, which are exempted. from the listing sanction by 
40 CFR §15.5. However, listing still should be considered in cases 
where a municipal facility receives nonexempt funds or where the 
principles underlying the listing authority otherwise would be 
furthered by a recommendation to list. 

IX. Use of Listing in Administrative· Or4ers 

Enforcement offices may wish to inform violating facilities 
early in the enforcement process of the possibility of being listed. 
Many facilities do not know about the listing sanction: such knowl
edge may provide additional impetus for a f~cility to take steps 
to come into compliance. For example, some ~PA regions notify 
facilities whose violations make them potential candidates for 
listing of this possibility in the ccver letter which dccompaniP.s 
an administrative order requiring them to take action to corrPct 
their noncompliance. 

x. Obtaining Information Concerning Government Contracts 
Held by a Facility Under Consideration for Listing ~ 

After an EPA reconunending person, usually the Regional 
Administrator, baa submitted a listing recommendation to the 
Listing Official, the regional office attorney handling the 
case may require the facility to provide a list of all federal 
contracta, grants, and loans (including subcontracts, sub
grants, and aubloans). To insure that such a requirement is 
not imposed prematurely, the regional office attorney should 
requir.e this information from a facility only after advising 
the Listing Official of his or her intention to do so. Requiring 
this information from the facility is not a prerequisite for 
listing a facility. 

Requiring this information from a facility may be accom
plished by ~elephone or through a letter similar to the models 
provided in Attachments o and E. Attachment D is a model letter 
requesting information from a facility which is violating an 
administrative order issued under the authority of the Clean 
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Water Act for .Yiolating its National Pollutant Discharge Elimination 
System (NPDBS~ permit. Attachment E is a letter to a facility 
which EPA-and the. Department of Justice have filed a civil suit 
against for violating the ·Clean Air Act. Regional office attorneys 
may elect to have such a request letter serve as notification to 
the facility that EPA is considering instituting a listing action, 
or they may wish to inform the facility before sending such a 
letter. Which approach is taken will depend on the reqional office 
attorney's judgment of the notification's effects on the overall 
case against the facility. 

XI. Headiuarters Assistance in Preparing and ·Processing 
List ng Recommendations 

In order to encourage the use of the contractor listing author
ity in appropriate cases, OECM staff have been directed to assist 
regional offices in preparing listing recommendations. Attached 
are model listing recommendations indicating the level of detail 
and support that should be provided with recommendations. (See 
Attachments A, B, and C for model listing recommendations.) Where 
a listing recommendation is sufficient, the Assistant Administrator 
for OECM will decide whether to proceed with the listing action 
under Section 15.ll(c) (i.e., by directing the Listing Official to 
issue a notice of proposed listing to the affected facility) within 
two weeks after receiving the recommendation. Questions concerning 
contractor listing may be directed to the Agency Listing Official, 
Cynthia Psoras, LE-130A, FTS 475-8785, E-Mail Box EPA2261. 

Attachments 

cc: John Ulfelder 
Senior Enforcement Counsel 
Associate Enforcement Counsel for Air 
Associate Enforcement Counsel for Water 
Director, Office of Water Enforcement and Permits 
Director, Stationary Source Compliance Division 
Director, Office of Compliance Analysis and Program Operations 
Director, NEIC 
Director, Water Management Division (Regions I-X) 
Director, Air Management Division (Regions I, III, V and IX) 
Director, Air and Waste Management Division (Regions II and VI) 
Director, Air, Pesticides and Toxics Management Division 

(Region IV) 
Director, Air and Toxics Division (Regions VII, VIII and X) 
David Buente, Department of Justice (DOJ) 
Nancy Fi~estone, DOJ · 



Appendix 

The Liat!ng Program and Final Revisions to 40 CFR Part 15 

A. Mandatory Listing 

If a violation at a facility gives rise to a criminal con
viction under Section ll3(c)(l) of the CAA or Section 309(c) of 
the CWA, listing of the facility is mandatory (and effective upon 
conviction under 40 CFR Section 15.10). As soon as a conviction 
occurs, the Director of the Office of Criminal Enforcement, 
within the Office of Enforcement and compliance Monitoring (OECM), 
must verify the conviction and notify the Listing Official. The 
Listing Official sends written notification to the facility and 
to the Federal Register. Both documents must state the basis for 
and the effective date of the mandatory listing. 

Removal from the mandatory list may occur only if: (l) the 
Assistant Administrator certifies that the facility has corrected 
the condition that gave rise to the criminal conviction under 
Section 113(c)(l) of the CAA or Section 309(c) of the CWA, or (2) 
a court has overturned the criminal conviction. The August 8, 
1984, memorandum, "Implementation of Mandatory Contractor Listing," 
(GM-32) discusses the procedures for mandatory listing in more detail 

B. Discretionary Listing 

1. Basis for Discretionary Listing 

The following enforcement actions may serve as a basis for 
discretionary listing if there is also a record of continuing or 
recurring noncompliance at a facilityi 

a. A federal court finds any person guilty under Section 
113(c)(2) of the CAA, if that person owns, leases, 
or supervises the facility. 

b. A state or local court convicts any person of a 
criminal offense on the basis of noncompliance with 
clean air or clean water standards if that person 
owns, leases, or supervises the facility. 

c. A federal, state, or local court issues an injunction, 
order, judgment, decree (including consent decrees), 
or other form of civil ruling as a result of non
compliance with the CWA or CWA at the facility. 

d. The facility is the rec;pient of a Notice of 
Noncompliance under Section 120 of the CAA. 

e. The facility has violated· an administrative order 
under: 
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• CAA Section ll3(a) 
Jt CAA Section 113(d) 
• CAA Section 167 
0 CAA Section 303 
0 CWA Section 309(a) 

f. The facility is the subject of a district court 
civil enforcement action under: 

• CAA Section ll3(b) 
• CAA Section 167 
0 CAA Section 204 
• CAA Section 205 
0 CAA Section 211 
• CWA Section 309(b) 

2. The Discretionary Listing Proceaa 

a. Listing Recommendation and Notice of Proposed Listing 

The discretionary listing process begins when a "recommending 
person" files a listing recommendation with the Listing Official. 
Recommending persons may include any member of the public, Regional 
Administrators, the As.sistant Administrator for Air and Radiation, 
the Assistant Administrator for Water, the Associate Enforcement 
Counsel for Air, the Associate Enforcement Counsel for Water, and 
the Governor of any State. The recommendation to list: (1) states 
the name, address, and telephone number of the recommending person: 
(2) identifies the facility to be listed, and provides its street 
address and mailing address: and (3) describes the alleged continuing 
or recurring noncompliance, and the requisite enforcement action 
(see 40 CFR Section 15.ll(b)). The recommendation to list should 
describe the history of violations in detail, including the specific 
statutory, regulatory, or permit requirements violated. In addition, 
regional offices may include as attachments to the listing recommen
dation documents prepared for other purposes, such as complaints, 
litigation reports, and other explanatory material which describes 
the nature of the violations. (See Attachments for model listing 
recormnendationa.) 

The Liating Official must determine whether the recommendation 
meets the requirements of Section 15.ll(b). If the recommendation 
is sufficient and the Assistant Administrator for OECM decides to 
proceed under Section 15.ll(c), the listing official will contact 
the regional office to ensure that it still wishes to proceed. If 
the decision is made to proceed, the listing official provides notice 
of the proposed listing to the owner or operator of the affected 
facility and provides the owner or operator of the facility 30 
days to request a listing proceeding. A listing proceeding is 
not a formal-hearing; rather, it is an informal administrative 
proceeding presided over by an Agency Case Examiner. If the facil
ity's owner or operator requests a listing proceeding, the Listing 
Official must schedule it and notify the recommending person and 
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the owner or operator of the date, time, and location of 
the proceeding: The Assistant Administrator designates a 
Case Examiner to preside over the listing over the listing 
proceeding.!/ 

b. Listing Proceeding 

The Federal Rules of Civil Procedure and Evidence are not 
used during listing proceedings. The Agency and the facility may 
be represented by counsel and may present relevant oral and written 
evidence. With the approval of the Case Examiner, either party 
may call, examine, and cross-examine witnesses. The Case Examiner 
may refuse to permit cross-examination to the extent it would: 
(1) prematurely reveal sensitive enforcement information which the 
government may legally withhold, or (2) unduly extend the proceedings 
in light of the usefulness of any additional information likely to 
be produced (see Section 15.ll(b)). A transcript of the proceeding 
along with any other evidence admitted in the proceeding constitutes 
the record. The Agency must prove each element of a discretionary 
listing by a preponderance of the evidence (see Section 15.ll(c)). 

The Case Examiner must issue a written decision within 30 
calendar days after the proceeding. The party adversely affected 
may appeal the decision to the General Counsel. The appeal, which 
is filed with the Listing Official, must contain a statement of: 
(1) the case and the facts involved, (2) the issues, and (3) 
why the decision of the Case Examiner is not correct based on 
the record of the proceeding considered as a whole. The General 
Counsel must issue a final decision, in writing, as soon as 
practicable after reviewing the record. The Listing Official 
then must send written notice of the decision to the recommending 
person and to the facility, and must publish the effective date 
of the listing in the Federal Register if the General Counsel 
upholds the Case Examiner's decision to list. 

c. Removal from the List of Violating Facilities 

Removal from the List of Violating Facilities can occur in 
any of the following circumstances: 

1. Upon reversal or other modification of the 
criminal conviction decree, order, judgment, or 
other civil ruling or finding which formed the. 
basis for the discretionary listing, where the 
reversal or modification removes the basis for the 
listing; 

l/ If the owner or operator of the facility does not make a timely 
request for a listin9 proceedin9, the Assistant Administrator wil~ 
determine whether to list the facility based upon the recommendation 
to list and any other available information. 
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2. If the Assistant Administrator for OECM 
detarmines that the facility has corrected the 
condition(s) which gave rise to the listing; 

3. Automatically if, after the facility has 
remained on the discretionary list for one year 
on the basis of Section 15.11(-a) (4) or Section 
15.ll(a)(5) and a basis for listing under Sections 
15.ll(a)(l), (2), or (3) does not exist; or 

4. If the Assistant Administrator for OECM has 
approved a plan for compliance which ensures 
correct.ion of the condition(s) which gave rise to 
the discretionary listing. 

The original recommending person or the owner or operator of 
the facility may request removal from the list. The Assistant 
Administrator for OECM then must review the request and issue a 
decision as soon as possible. The Listing Official then must 
transmit the decision to the person req11est.in9 removal. 

If the Assistant Administrator fo_r OECM denies a request for 
removal, the requesting person may file a.written request for a 
removal proceeding to be conducted by a Case Examiner designated 
by the Assistant Administrator. The Federal Rules of Civil 
Procedure and Evidence are not used during a removal proceeding. 
The Case Examiner's written decision must be based solely on the 
record of the removal proceeding. 

Within 30 calendar days after the date of the Case Examiner's 
decision, the owner or operator of the facility may file with the 
Listing Official a request for review by the Administrator. The 
Administrator will determine if the Case Examiner's decision is 
correct based upon the record of the removal proceeding considered 
as a whole. The Administrator then must issue a final written 
decision. 
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VI. SPECIALIZED ENFORCEMENT TOPICS 

G. FEDERAL FACILITIES 



VI. G .1. 

"FEDERAL FACILITIES COMPLIANCE", dated January 4, 1984. See 
GM-25.* 



• 
' 

•Federal Facilities Compliance Strategy," dated November, 
1988. see GH-25 (revised)• 
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VI. SPECIALIZED ENFORCEMENT TOPICS 

H. OVERSIGHT AND STATE PROGRAM COORDINATION 



VI .H. l. 

"Implementing State/Federal Partnership in Enforcell\ent-: State/Federal 
Enforcement Agreements", dated June 26, 1984. superseded by H.3, below. 



VI.H.2. 

·, 

Policy on Performance-Based Assistance, dated May 31, 1985. 
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\~Ta~ UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

"'-. ... , ~01._";I WASHINGTON. 0.C. 20460 

THE ADMINISTRATOR 

MEMORANDUM 

SUBJECT: Policy on Performance-Ba ed Assistance 

Lee M. Thomas ~~ 
Assistant Administrators 

FROMs 

TO: 
General Counsel 
Inspector General 
Associate Administrator 
Regional Administrators 
Staff Off ice Directors 
Division Directors 

I am.pleased to issue the attached policy on EPA's perfor
mance-based assistance to States. This policy represents an 
important step in the continuing effort to achieve environmental 
results through a strong EPA/State partnership. 

Our assistance to States covers a wide range of continuing 
environmental programs. In the past, the process for developing 
and· managing assistance agreements has varied significantly among 
programs and Regions. This policy establishes an Agency-wide 
approach toward negotiating assistance agreements, conducting 
oversight of those agreements, and responding to key oversight 
findings. While the aim of the policy is a consistent approach 
across Agency programs, it retains considerable flexibility for 
Regions to tailor assistance agreements to the unique environ-

· mental conditions of particular States. 

~ This policy is effective immediately. The accompanying 
Question and Answer Package explains how FY'86 assistance agree
ments will be expected to comply with it and details the rationale 
behind major policy components. 

' The Deputy Administrator will monitor implementation of the 
Policy on Performance-Based Assistance and issue special instruc
tions as necessary. I expect Assistant Administrators to advise 
the Deputy Administrator of actions planned or taken to make their 
program policies, guidance and procedures fully consistent with 
this policy within thirty days. 



Regional Administrators are responsible for ensuring that 
their staffs and States receive, understand and begin to apply 
this policy package to their assistance activities. To assist 
in its prompt and proper implementation, members of the task 
force and staff instrumental in the development of this policy 
have agreed to make Regional visits to explain and discuaa it. 

I would like to commend the task force that developed this 
policy, whose members included managers and staff fro~ EPA's 
Headquarters and Regions, and State Environmental Directors, 
and representatives from the Washington-based Executive Branch 
Organizations. I believe they have done an excellent job and 
hope their effort can serve as a model for future EPA/State 

·decision-making. 

I look forward to strong Agency commitment to this policy. 
You can be assured of my full support as EPA and the States move 
forward with its implementation. 

Attachments 



POLICY ON PERFORMANCE-BASED ASSISTANCE 

I am pleased to issue this EPA Policy on Performance-Based 
Assistance. This document was developed by a task force composed 
of representatives from EPA Headquarters and Regions, State envi
ronmental agencies and Executive Branch Organizations to establish 
a consistent, Agency-wide approach toward negotiating and managing 
assistance agreements with States. 

· The three major components of the policy describe how assis
tance agreements should be negotiated, how a State's performance 
against negotiated commitments should be assessed, and .what actions 
should be taken to reward acco~plishments and correct problems. 
The overall approach is one of EPA/State cooperation in setting 
and a_ttaining environmental goals through effective State programs. 

I anticipate strong Agency commitment to the principles of 
this policy and look forward to the strengthening of the EPA/State 
partnership I believe will result from this approach. 

Lee M. Thomas 
Administrator 

ws-
Date 



EPA POLICY ON PERFORMANCE-BASED ASSISTANCE 

PURPOSE 

This policy establishes an Agency-wide approach which links 
U.S. EPA's assistance funds for continuing State environmental 
programs to recipient performance. The approach employs assistance 
as a management tool to promote effective State environmental pro
grams. The policy's goal is the consistent and predictable appli
cation of the performance-based approach across Agency programs 
and among Regions. 

Mechanisms for tying EPA assistance to a recipient's accom
plishnient of specific activities agreed to in advance are contained 
in EPA's regulations governing State and Local Assistance (40 CFR 
Part 35, Subpart A). The degree and manner in which EPA programs 
and Regions have applied these regulations has varied greatly. 
Through this policy, the Agency articulates how it will consistently 
manage its intergovernmental assistance. 

SCOPE 

EPA's Regions will be expected to implement the portions of 
this policy governing the management of assistance aQreements 
(•oversight• and •consequences of Oversight• sections) upon the 
policy's issuance. To the greatest extent possible, this policy 
should also guide the negotiation of grants and cooperative 
agreements for fiscal year 1986. 

This policy supersedes all previous policies on performance
based assistance to the extent they conflict with the approach 
outlined below. It elaborates on regulations governing State and 
and Local Assistance (40 CFR Part 35, Subpart A) promulgated 
October 12, 1982, and the General Regulation for Assistance Programs 
(40 CFR Part 30) promulgated September 30, 1983. This policy does 
not replace funding or grant/cooperative agreement requirements 
established by Federal statutes or EPA regulations. States applying 
for Federal financial assistance are required to have adequate 
financial management systems capable of ensuring proper fiscal 
control. 

The policy complements and is in complete accordance with 
EPA's Policy on Oversight of Delegated Programs (April 4, 1984) 
and the Policy Framework for State/EPA Enforcement •Agreementsw 
(June 26, 1984). 

While this policy will refer to all assistance recipients as 
•states• (since States receive most of EPA's assistance for con
tinuing environmental programs), it ·applies equally to interstate 
and local agencies which receive similar support. 
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PRINCIPLES AND APPROACH 

PRINCIPLES -
This pol icy on performance-based assi.stance is des:igned to 

strengthen the EPA/State partnership by ensuring that EPA assis
tance facilitates the implementation of national environmental goals 
and promotes and sustains effective State envir~nmental programs. 
The policy provides a framework within which EPA and States can 
·clarify performance expectations and solve problems through a system 
of negotiation, according to a predictable but flexible set of 
national guidelines. This framework is built around several funda
mental principles which will also guide the policy's implementation: 

o EPA will use performance-based assistance as a management 
tool to promote and recognize the effective performance 
of State environmental programs, and to ensure mutual 
accountability: 

o EPA Regions and programs will retain flexibility to tailor 
the performance-based approach to their needs and the policy's 
guiding principles: 

o States and EPA should share a common set of expe'ctations 
regarding performance commitments and likely responses 
to identified problems. There should be no surprises as 
EPA and States relate to each other under this policy: 

o In negotiating State eerformance objectives, EPA and the 
States will seek realistic commitments and resume ood 
faith in their accompl1s ent: 

o EPA and the States should maintain continuous dialogue 
for the rapid identification, solution and escalation 
of problems to top level managers: 

o EPA is fully committed to the su'ccess of State environ
mental programs and will seek opportunities to acknowl
edge their accomplishments. 

APPROACH 

The policy consists of three basic parts. The first section 
describes components of assistance agreements and how they are to 
be negotiated. The second section lays out EPA's expectations for 
the review and evaluation of assistance agreements and escalation 
of significant findings. The final section describes how EPA should 
respond to the findings of oversight: rewarding strong performance: 
applying corrective actions to solve problems: escalating signif
icant conflicts to top management: and, in cases of persistent per 
formance problems, imposing sanctions. 
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ASSISTANCE AGREEMENT 

Clear expectations for program performance are crucial to an 
effective EPA/State partnership. Annual assistance agreements pro
vide a key vehicle for expressing these performance expectations. 
Negotiated work programs, contained in an assistance agrel!ment, form 
a fundamental basis for evaluation of State performance~ 

An assistance agreement should include three components: 1) a 
work program1 2) identification of support (other than federal 
assistance funds) a State needs from EPA to accomplish work program 
commitments1 and, 3) a monitoring and evaluation plan. 

APPROACH 

EPA will require that the top national priorities as identified 
in Agency guidance be explicitly addressed in all State work pro
grams. As EPA and States negotiate outputs, national priorities 
should be tailored to the real environmental conditions of each State 
and Region. 

Assistance agreements may include outputs based on a State's 
priorities if those activities promise to deliver a greater environ
mental benefit than a national priority. State priorities should 
represent only those activities allowable under Federal statutes. 

The appropriate mix of national and State priorities will vary 
from work program to work program, according to the unique features 
of each environmental program in each State. Regional offices must 
exercise their judgment and negotiate with States over what combina
tion of national and State priorities can deliver the greatest 
environmental benefit with resources available after EPA's top 
national priorities have been addressed. 

To better facilitate the negotiation of assistance agreements, 
the Agency's Operating Guidance should be strengthened through early 
State involvement in defining the order and scope of Agency 
priorities, a realistic consideration of funding limitations 
throughout its development, and specific identification of top 
priorities by Program Off ices. 

The development and oversight of an assistance agreement should 
be supervised by one senior Regional manager. EPA Regional Admini
strators are ultimately accountable for all assistance agreements 
made with States and should be familiar with the significant 
outputs and conditions of each agreement. They will be respon
sible for all major assistance-related decisions. 

Assistance agreements may be amended by mutual agreement of 
the Regional Administrator and his/her State counterpart. A major 
change in national or State priorities, environmental emergencies, 
and the discovery of greatly overestimated commitments are examples 
of the types of circumstances which may necessitate renegotiation. 
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~RK PROGRAM 

The work program should specify the outputs a State will pro
duce under its federal assistance award {including the State match 
and level of e·ffort) 4nd the resources and time frames fcu:_ completing 
the outputs. 

o Outputs should be measurable commitments, reflective 
to the extent possible of real environmental results. 
They should be ambitious but realistic commitments -
achievable objectives rather than lofty goals. 

o Work programs should focus on the objectives a State 
will meet, not how the State will accomplish an output. 

o Past performance should affect work programs. · The good 
or poor performance of a State (or EPA) identified through 
oversight s~ould influence the outputs and conditions 
contained in the next annual assistance agreement. 

o Work programs should specifically identify completion 
timeframes for outputs. EPA may also specify interim 
milestones and reporting requirements based on the 
priority needs of national programs and in keepinq with 
good management practice. Reporting required under an 
assistance agree~ent should be consistent with.EPA's 
information systems. 

o States should draft their work program·s but may request 
assistance from EPA Regions in developing them. 

o States should be encouraged to volunteer a comorehensive 
work program that indicates activities, if any, outside 
those paid for with the federal and State funds included 
in the federal assistance agreement budget. Awareness 
of State responsibilites not related to federal assistance 
greatly enhances EPA's understanding of the scope of 
State environmental programs. Should a State choose to 
submit plans for its entire program, it need not indicate 
resource levels, but only program activities. EPA will 
not examine these activities in the course of assistance 
oversioht except when necessary to ascertain the cause 
of a performance problem or to identify the corrective 
action which can best address a problem. 

SUPPLEMENTAL EPA SUPPORT TO STATES 

An assistance aqreement should describe the types of support 
EPA will endeavor to provide in addition to an assistance award to 
enable a State to meet its work program outputs. Regions should 
consult with Headquarters about support which will require Head
quarters action. 
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o The assistance agreement should describe the specific 
research, technical advice, guidance, regulations, 
contractor assistance or other support EPA will furnish 
States to enable them to fulfill specific work program 
outputs, making clear that accomplishment of the outputs 
is contingent upon the receipt of the EPA support. If 
EPA does not furnish the support described in the~ssistance 
agreement, the State will be relieved of output commitments 
contingent upon that support. 

EVALUATION PLAN 

The final component of an assistance agreement is a plan 
for EPA's evaluation of State performance. The evaluation plan 
should be mutually acceptable to EPA and a State. 

o The plan should outline the schedule and scope of review 
EPA will conduct and should identify areas the evaluation 
will focus on~ 

j 
o An evaluation plan must specify at least one on-site 

review per year, performance measures, and reporting 
requirements. 

ASSISTANCE OVERSIGHT 

EPA should oversee assistance agreements both informally and 
formally. Regions and States should maintain continuous dialogue 
so that States may alert EPA to problems they are experiencing and 
EPA can monitor State progress toward accomplishing outputs. EPA 
should also·periodically conduct a formal evaluation of State per
formance. Oversight-should identify the successes and problems 
States have encountered in meeting their commitments. Oversight 
also entails the joint analysis of identified problems to determine 
their nature, cause, and appropriate solution, and the escalation 
of significant findings (both positive and negative) to top managers 
in the Region and the State. 

APPROACH 

The formal assessment of State performance under assistance 
agreements should occur as part of EPA's comprehensive review 
and evaluation of State programs. This process is governed by 
EPA's Policy on Oversight of Delegated Programs which states 
that evaluations should focus on overall program performance 
(within a given program), rather than individual actions1 they 
should be based on objective measures and standards agreed to 
in advance1 they should be conducted on-site at least once a 
year by experienced, skilled EPA staff1 they should contain no 
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surprises for States regarding content or expectations: and 
results should be documented in a written report. 

EPA should adhere to these principles of oversight and to 
the scope and schedule of evaluation agreed to in the assistance 
agreement. 

FEATURES 

o States are responsible for notifying EPA in a timely manner of 
problems they experience in trying to accomplish their outputs. 
Likewise, EPA is responsible for promptly notifying States of 
its inability to supply promised support. 

o Formal and informal evaluations by EPA should be constructive, 
conducted in the spirit of promoting good performance through 
problem-solving, not fault-finding. 

o EPA's review and evaluation should emphasize overall performance 
within each program, concentrating on the composite picture 
revealed by total outputs and .the quality of accompl i.shments. 

o EPA should focus on a State's performance against work program 
outputs and conditions unless other aspects of a State's program 
(procedures, processes, other activities) must be examined to 
analyze a problem or find its appropriate solution. . . 

o Formal review of State performance under the assistance agreement 
will entail, at a minimum, one on-site annual evaluation of each 
assistance agreement. 

o Review and evaluation of assistance agreements should be con
ducted by skilled, experienced EPA evaluators. 

o Oversight findings, successes as well as problems, should be 
documented to establish an accurate record of State performance 
over time. 

o Assistance oversight should use existing reporting and evaluation 
mechanisms to the extent possible. 

CONSEQUENCES OF OVERSIGHT 

Once the assistance oversight process has identified and 
documented areas in which States have had success or difficulty 
in meeting their commitments under the assistance aqreement, EPA 
should respond to those oversight findings. Potential responses 
range from rewards and incentives for good performance, application 
of corrective actions to solve uncovered problems, and the imposi-· 
tion of sanct·ions to address persistent, seriou·s performance prob-• 
lems. · 
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APPROACH TO OVERSIGHT RESPONSE 

The Agency's goal in providing performance-based assistance 
is to promote national program objectives by supporting effective 
State environmental programs. Actions in response to oversight 
findings will be oriented toward finding the most effective 
ways to maintain or improve a State program's performana.e-. 
Wherever possible, EPA should acknowledge .excellent pe~formance 
and help States solve problems which impede performance through 
corrective actions. 

If problems regarding State achievement of work program 
commitments persist, EPA should pursue corrective steps as 
necessary based on experience with a given State. In general, 
sanctions should be imposed only when corrective actions have 
failed to solve persistent, significant performance problems. 
Before taking any sanction against a State, EPA should raise 
the performance issue to the highest levels of the Region and 
State necessary to negotiate an effective solution to the 
underlying problem. Sanctions should not be necessary if both 
parties are explicit, straightforward and realistic in their 
expectations of one another and approach the assistance agreement 
process in the spirit of cooperation. 

INCENTIVES 

o When a State meets its negotiated commitments or other
wise demonstrates success, the EPA Regional Office 
should take steps to acknowledge excellent State 
performance at the conclusion of the oversight review· 
or at the end of the assistance agreement period. 

o EPA is committed to publicizing State program success. 
Assured recognition of a State's environmental achievements 
is one of the most effective incentives at EPA's disposal. 
Publicizing accomplishments also benefits States with per
formance problems by providing them with models for success. 

o In general, when a State demonstrates steady progress or 
a sus·tained level of high performance against negotiated 
commitments, EPA will institute the most appropriate rewards 
for achievement and incentives to promote continued success. 
Possible actions include but are not limited to: 

Reducing the number, level, scope and/or 
frequency of reviews, reporting, or in
spections to the minimum necessary for 
effective national program management: 

Increasing State flexibility in using funds 
for special projects or State priorities: 

Offering financial incentives (within existing 
resources), such as supplemental funding: 
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Publicizing program successes through joint 
media presentations, awards, special letters 
of commendation to the Governor, or technology 
transfer to other States, EPA Regions and 
Headquarters. 

CORRECTIVE ACTIONS 

o When oversight review uncovers a performance problem and 
determines its cause, EPA and the State must act on those 
findings by taking appropriate corrective steps. 

o Regions must initiate discussions with those States where 
problems have emerged, and work cooperatively with them to 
establish effective remedial strategies. This negotiated 
strategy should specify the ~ime frame during which EPA will 
expect the problem to be resolved, and any interim milestones 
that will be necessary to monitor State progress. 

o Regions and States should follow a corrective action strat
egy based on the unique history and needs of a ~iven State. 
This policy does not prescribe any particular sequence of 
corrective actions which must be undertaken, nor does it 
link specific corrective actions to particular types of 
performance problems. · 

o Possible corrective actions include but are not limited to: 
providing EPA technical or managerial· assistance, training, 
or additional resources; increasing the number and/or fre
quency of reporting and oversight requirements; and shifting 
State resources or otherwise renegotiating the assistance 
agreement. 

o If a Region is not able to provide a particular essential 
type of specialized assistance to a State, the Reqion should 
bring this corrective action requirement to the attention 
of Headquarters program managers for action as appropriate. 

o The intent of this policy is to see that EPA assumes a 
constructive approach in responding to State performance 
problems. When corrective actions have failed, or EPA and 
a State cannot agree on a corrective action, the Region 
may consider imposing a sanction. .If a sanction is contem
plated, the performance issue should be escalated to the 
highest appropriate level of EPA and the State. The follow
ing sequence should be observed whenever possible to ensure 
that significant problems receive prompt attention and are 
solved expeditiously: 

a. The Regional Division Director responsible for 
managing the assistance agreement will raise the 
issue to the attention of the Deputy Regional 
Ad~ininstrator or Regional Administrator and advise 1 

his/her State counterpart of this notification. 
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b. The Regional Administrator will personally contact 
the State Environmental Director or other appropriate 
State manager to attempt to reach agreement on a 
corrective action, and to discuss the contemplated 
sanction. 

c. National Program Managers should be advised-Of any 
State program problems warranting a sanction, and 
should be notified of any final decision to take 
such action. 

d. If negotiations between the Regional Administrator 
and State counterpart fail to solve the problem, 
the Regional Administrator should judge under what 
circumstances notification of the Governor should 
occur. 

o Regional Administrators must recognize that national re
sponsibility for any State environmental program continues 
after the imposition of a sanction. They should make ar
rangements for completion of crucial outstanding outputs 
and should take steps to promote and sustain activities 
the State is performing effectively. 

o As with corrective actions, any decision to impose a 
sanction must be based on EPA's particular ~xperience 
with any given State~ The Regional Administrator is 
responsible for determining when a problem may be signif
icant enough to warrant such action, and for determining 
the appropriate type of sanction to apply. 

o Gurrent regulations detail those sanctions traditionally 
available to EPA. They include: stop-work actions, 
withholding payment, suspension or termination of agree
ment for cause, agreement annulment, and other appropriate 
judicial or administrative actions. 

o Adjusting the schedule for award or paY"'ent of assistance 
funds to quarterly, semi-annual, or other similar restrictive 
disbursement schedules is considered a sanction under the 
terms of this policy. (The customary mechanisms for the 
release of funds, such as standard letter of credit 
procedures, are not affected by this policy.) 

o 40 CFR Part 30 Subpart L details formal procedures for 
resolving EPA/State disputes concerning assistance 
agreements. These procedures provide the opportunity 
for a State to document the grounds for any objections 
to the imposition of a sanction and for EPA to review 
its decision and address the State's objections on the 
basis of a written record. 



PURPOSE 

Policy on Performance-Based Assistance 
Question and Answer Package 

1. What is the purpose of this policy? 

This policy lays out a framework for managinq9t'PA's 
assistance to States for continuing environmental:programs. 
It ties performance against negotiated work program outputs to 
federal financial assistance funds. It provides a consistent 
approach for managing assistance programs through negotiating 
work outputs, overseeing States' perfo~ance against agreed 
upon commitments, solving problems through corrective action 
strategies, and imposing sanctions when corrective actions 
have failed or EPA and a State cannot agree on a corrective 
action strategy. 

Although the policy aims for a consistent approach toward 
managing assistance agreements, it provides Regional managers 
with flexibility to use their best judgment in applying the 
provisions of this policy to specific conditions that exist 
within their Regions and among programs. 

TIMING 

2. How will this policy affect FY'86 assistance agreements? 

Any FY'86 assistance agreement negotiated after the 
issuance of this policy will be expected to conform to 
all of its provisions. 

Assistance agreements for FY'86 agreed upon prior to 
the issuance of the Policy on Performance-Based Assistance 
will not have-to be renegotiated. However, EPA's Regions 
will be expected to manage those assistance agreements 
according to the approach outlined in the •oversight" and 
•consequences of Oversight" sections of the policy. 

FY'86 assistance agreements may be amended if a Region 
and State both agree to do so, under the terms of governing 
regulations. 

All assistance agreements for FY'87 will be negotiated 
and managed according to this policy. 

PRIORITIES 

3. Why should EPA assistance support some State priorities 
in addition to national priorities? 

•state priorities• refer to activities which are allow
able for funding under·federal statutes and which, although 
not always important enough nationwide to warrant a place 
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on or at the top of the national priority list, are of 
great concern to a particular State due to that State's 
unique environmental conditions. Recognizing that each of 
EPA's continuing environmental programs requires a combination 
of Federal and State resources, EPA may direct som...e-of its 
assistance to support what States view as their most 
significant initiatives, if those activities promise to 
deliver a greater environmental benefit than a national 
priority. (National priorities include Regional priorities). 
In many instances, a State's priority activities will cor
respond closely to the list of national priorities in a 
given program, but the State may wish to distribute resources 
among those activities with a slightly different emphasis. 
The Regions have flexibility under this policy to negotiate 
support for those activities, consistent with Program 
Guidance. 

4. How is the proper balance between national and State 
priorities to be achieved? 

The appropriate mix of national and State priorities 
will vary from work program to work program, according to 
the unique features of each environmental program in each 
State. After ensuring that top national priorities as 
identified in the Agency Operating Guidance and Regional 
Guidance are included in a work program, Regional officials 
must exercise t~eir judgment and negotiate with a State 
over what combination of national arid State priorities can 
deliver the greatest environmental benefit given the remaining 
resources available. 

GUIDANCE 

s. How should the Agency Operating Guidance be refined to 
facilitate improved work planning? 

EPA's annual Operating Guidance should clearly arti
culate national priorities. The Agency Priority list should 
be limited to those top priorities across all media. Each 
Program Off ice should also list priority activities in its 
media area, ranking them and identifying those which must 
be reflected in every State work program. The Program Off ice 
and Agency priority lists should complement one another. 
EPA will involve states early on in defining the order and 
scope of Agency and Program Off ice priorities. 

EPA Regions should negotiate work program outputs based 
upon priorities as identified and ranked in the Guidance. 
Carefully delineated priorities will help ensure work programs 
that contain clear and measureable output commitments. 
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ESCALATION 

6. What i• the purpose of the escalation sequence outlined in 
the policy? 

The Policy on Performance-Based Assistance establishes 
a problem-solving approach toward managing EPA as~istance to 
States. It has been designed to promote the prompt identi
fication and resolution of any problems States encounter in 
trying to fulfill the output commitments they agree to meet. 
The purpose in laying out a process by which issues can be 
surfaced quickly up the chain of command in both Regions and 
States is to ensure that significant problems receive the 
prompt attention of managers capable of solving those problems 
expeditiously. This sequence was included in the policy to 
address concern that State performance problems too frequently 
lie unattended at the lower levels of Regions and States where 
they become bigger problems. 

While this process calls for consultation with State 
representatives and notification of the National Program 
Manager, EPA's Regions are responsible for managing the 
escalation sequence and rendering any final decision to 
impose a sanction. 

7. Under what circumstances should the escalation sequence be 
followed? 

The escalation sequence was designed specifically as a 
mechanism for obtaining guick decisions on whethe~ EPA will 
impose a sanction on a State demonstrating performance pro
blems. By establishing a predictable process for addressinq 
these major conflicts, the policy seeks to expedite, not en
cumber with formality, resolution of the most serious problems 
likely to be encountered in an assistance relationship. While 
this escalation sequence applies uniquely to decisions regarding 
sanctions, the policy encourages the escalation of any signi
ficant information (positive and negative) regarding the per
formance of a State program within both Regions and States as 
appropriate. 

QUARTERLY DISBURSEMENTS 

a. Why does this policy classify quarterly disbursement schedules 
(or similar restrictive disbursement schedules) as sanctions? 

Quarterly disbursement schedules involve awarding a 
portion of a State's grant each quarter or imposing quarterly 
performance-based restrictions on standard payment procedures. 
The Task Force agreed that putting States on quarterly or 
semi-annual disburse~ent schedules makes it difficult for 
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States to plan their programs, which are generally based on 
a yearly cycle. The Task Force felt that this type of action 
would signify a lack of faith in a State's ability to perform. 
Consequently, the Task Force viewed this type of action as a 
sanction which would reflect a State's inability ~erform. 
As with other sanctions, quarterly disbursement schedules, 
should not be imposed before attempting to resolve the problem 
through more cooperative efforts (corrective actions) or after 
a demonstration of continued past performance problems by a 
State. As with all sanction decisions, the decision to place 
a State on a quarterly disbursement schedule should be made 
at the highest level of the Region. 

A quarterly disbursement schedule signifies that the 
·recipient's performance would be reviewed after each quarter 
to determine whether full release of funds would be made 
for the next quarter. Under the policy, putting a State 
on this type of schedule is considered to be a sanction. 

9. Does this policy affect draw-downs under the letter of credit 
or other payment mechanisms? 

The customary mechanisms for the release of fundj are 
not affected by this policy. For example, letter of credit 
procedures, which are used by most Regions, provide a 
system whereby the recipient may promptly obtain the funds 
necessary to finance the Federal portion of a project, and 
which precludes the withdrawal of funds from the Department 
of the Treasury any sooner than absolutely necessary. 
(Payment procedures are described in the Assistance Admini
stration Manual, 12/3/84, Chapter 33.) However, to the 
extent that Regions impose performance-related restrictions 
on letter of credit or other payment mechanisms, these 
restrictions would be considered a sanction under the policy. 

10. How will this policy affect States currently on quarterly 
disbursement schedules? 

Currently, a number of States are on quarterly disburse
ment schedules, primarily under the RCRA program. This policy 
does not prohibit the practice of imposing a quarterly schedule 
on a State, but it does consider this practice a sanction. 
It is not necessary to amend FY'BS or FY'86 assistance aqree
ments that already place States on quarterly disbursement 
schedules. However, States should not automatically be either 
extended or taken off of quarterly schedules for the following 
year's grant cycle. In. deciding whether to continue or dis
continue quarterly disbursements, Regions should review State 
performance. A decision to continue or discontinue a quarterly 
schedule should be based on the presence or absence of 
performance problems, or successful or unsuccessful attempts 
to resolve the problems through corrective steps. Regional 
and programatic differences call for Regional managers to 
use their best judgment in making such decisions. 
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ll. What does this policy imply for withholding funds for 
problems that are not directly related to a State's perfor
mance of negotiated outputs under the assistance agreement? 

Th i's policy relates primarily to a State's performance 
of negotiated outputs under an assistance agreement; The 
decision to withhold funds from a State for output-related 
problems is a sanction which should be preceded b·y appropriate 
corrective actions and notification of high-level managers. 
However, funds are sometimes withheld for problems not directly 
related to a State's accomplishment of negotiated outputs 
under an assistance agreement. This may occur as a result 
of problems with a State's financial reporting and accounting 
system. For problems resulting from improper fiscal manage
ment or administrative practice {but not directly related to 
a State's performance on work outputs), the Regions may with
hold funds in accordance with governing regulations. 

OTHER QUESTIONS AND ANSWERS 

12. Do assistance administration procedures need to be changed? 

No. The policy was developed carefully so as not to 
conflict with the Agency's existing procedures for managing 
assistance agreements. Procedural details for administration 
are provided in the current (12/3/84) Assistance Administrati~ 
Manual and they are consistent with the policy. • 

13. Why does the policy encourage the submission of comprehensive 
State work plans but not require them? 

The current policy is consistent with existing requlations 
for State and Local Assistance (40 CFR Part 35, Subpart A). 
The policy encourages but does not require States to volunteer 
a comprehensive work program that indicates all activities 
~he State is conducting under its environmental program. 

14. Why does this policy call for a mutually acceptable evaluation 
plan? 

The policy calls for EPA's evaluation of State performance 
to be described in a plan that is mutually acceptable to EPA 
and the State before the assistance agreement is finalized. 
This is consistent with the regulation which calls for the 
Regional Administrator to develop an evaluation plan in consul
tation with the State, and it reflects the principles of EPA's 
Policy on Oversight of Deleg~ted Programs. Under the policy, 
changes to the original evaluation plan could occur as corr
ective. act ions. 
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15. How can the assistance agreement be amended? 

Both the policy and the regulation allow for the assist
ance agreement to be amended at any time by mutual agreement 
between the Regional Administrator and the State._ 9E'lther 
party (State or Region) may ask for amendment of the assist
ance agreement. (See 40 CFR Part 30-700, Subpart G.) 

16. Do Regions have discretion to devise corrective action 
strategies and determine the timing and sequence of 
corrective actions? 

Yes. Regions should attempt to implement corrective 
action strategies which respond to the problem i~ a timely 
and appropriate manner. 

17. Why doesn't the policy deal with the •quality• of outputs? 

While this Policy on Performance-Based Assistance 
focuses on State performance against measureable outputs, 
it complements and is in complete conformance with EPA's 
Policy on Oversight of Delegated Programs, which calls for 
review and evaluation activities which ensure guality 
State programs. Most of EPA's programs have instituted 
evaluation programs which examine not only •beans,• but 
the quality of those beans. The oversight of work program 
outputs should occur as part of a comprehensive examination 

. of State program performance. 

18. How do State output commitments relate to SPMS commitments? 

EPA should always discuss with States any State 
commitments to be included in EPA's Strategic Planning 
and Management System. Under a system of performance-based 
assistance, it is imperative that work ·program outputs which 
are also SPMS commitments be agreed upon in advance by Regions 
and States. Since poor performance may have fiscal consequences 
under a performance-based system, it would be unfair to hold 
States accountable for SPMS measures they were not aware of 
or did not accept. 
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"Revised Policy Framework· for State/EPA Enforcement Agreements", dated 
August 25, 1986 (Supersedes H.l). See also GM~41, revised. 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, 0.C. Z0460 

AUG 2 5 1986 

OFl"ICE OF 
THE ADMINISTRATOR 

MEMORANDUM 

SUBJECT: Revised Policy Framework for State/EPA Enforcement 
Agreements J 

FROM: A. James Barnes ;/ -~A<J.-7 
Deputy Administrate /M/~v -

TO: Assistant Administrators 
Associate· Administrator for Regional Operations 
Regional Administrators 
Regional Counsels 
Regional Division Directors 
Directors, Program Compliance Offices 
Regional Enforcement Contacts 

I am pleased to transmit to you a copy of the Agency's 
revised Policy Framework for State/EPA' Enforcement Agreements. 
The Policy Framework, originally developed in 1984, along with 
program-specific implementing guidance, will continue to serve as 
the blueprint for our State/EPA enforcement relationship. The 
revised Policy Framework integrates new guidance developed since 
its original issuance. It reinforces the Guidance for the FY 
1987 Enforcement Agreements Process which I transmitted to you on 
April 15, 1986 and should serve as your guide for negotiations 
and implementation of the Enforcement Agreements. 

Although the intent of the revisions was to incorporate new 
policy, the process gave the Agency, with the assistance of the 
Steering Committee on the State/Federal Enforcement Relationship, 
an opportunity to reassess with the States our original approach. 
This process has clearly reaffirmed that the basic approaches we 
put in place in 1984 for an effective working partnership are 
sound and that all parties continue to be committed to its effective 
implementation. 

The revisions incorporate into the Policy Framework addenda 
developed over the past two ye~rs in the areas of oversight of 
State civil penalties, involvement of the State Attorneys General 
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in the Enforcement Agreements process, and implementation of 
nationally managed or coordinated cases. The revisions also 
reflect, among other things, some of the points that have been 
emphasized in my. annual guidances on the Enforcement Agreements 
process, the Evaluation Report on Implementation of the Agreements, 
and the Agency's Criminal Enforcement and Federal Facili}ies 
Compliance draft strategies. 

I am firmly committed to full and effective implemehtation 
of the Policy Framework and am relying on your continued.personal 
attention to this important effort. I plan to review the Region's 
performance in implementing the revised Policy Framework and the 
program-specific guidance, particularly the •timely and appropriate" 
enforcement response criteria, as part of my semi-annual regional 
visits. 

J encourage you to share the revised Policy Framework with 
your-State counterparts. 

Attachments 

cc: Steering Committee on the State/Federal Enforcement 
Relationship 



POLICY FRAMEWORK FOR STATE/EPA 
ENFORCEMENT AGREEMENTS 

August 1986 
(originally issued June 1984) 

OFFICE OF ENFORCEMENT 
AND COMPLIANCE MONITORING 



POLICY FRAMEWORK FOR STATE/EPA ENFORCEMENT AGREEMENrsl/ 

Achieving and maintaining a high level of compliance with 
environmental laws and regulations is one of the most important 
goals of Federal and State environmental agencies, and is an essential 
prerequisite to realizing the benefits of our.regulatory programs. 
While States and local governments have primary responsibility for 
compliance and enforcement actions within delegated or approved 
States, EPA retains responsibility for ensuring fair and effective 
enforcement of Federal requirements, and a credible national deterrence 
to· noncompliance. An effective State/Federal partnership is critical 
to· accomplishing these goals, particularly given limited State and 
Federai resources. The task is difficult and one of the most sensi
tive in the EPA/State relationship, often compounded by differences 
in perspectives on what is needed to achieve compliance. 

To establish an effective partnership in this area, and 
implement the State/Federal enforcement relationship envisioned 
in the Agency Oversight and Delegation policies, EPA called for 
State-specific enforcement agreements to be in place beginning 

-· 

FY 1985 which will ensure there are: (1) clear oversight criteria, 
specified in advance, for EPA to assess good State --or Regional-
compliance and enforcement program performance: (2) clear criteria 
for direct Federal enforcement in delegated States with procedures 
for advance consultation and notification: and (3) adequate State 
reporting to ensure effective oversight. 

This document is the Agency's policy framework for implementing 
an effective State/Federal enforcement relationship through natio~al 
program guidance and Regional/State agreements. It is the product 
of a Steering Committee effort involving all major national EP.; 
compliance and enforcement program directors, State Associations, 
State officials from each of the media programs, and the National 
Governors' Association. EPA anticipates that the relationship, and 
the use of the agreements first established in FY 1985, will evolve 
and improve over time. They will be reviewed, and updated where 
necessary, on an annual basis. The Policy Framework will be subject 
to periodic review and refinement. Originally issued on June 26, 
1984, the Policy Framework has been updated to reflect additional 
guidance developed since that time. 

1/ The term Enforcement Agree:nent is used throughout to describe the 
document(s), be it an existing grant, SEA, MOU, or separate 
Enforcement Agreement, which contains the provisions outlined in 
the Policy Framework and related media-specific guidance. (See 
'"' .d ~ ... ,,.. ...i--..- ... ;~+-ion 0f for-1,.. '"'f --- ....... ~~"' ..... ' 
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Policy Framework Overview 

The Policy Framework applies both to Headquarters program 
off ices in their development of national guidance and to Regions 
in tailoring program guidance to State-specific needs and agreements. 
Although enforcement agreements are not required for States which 
do not have delegated. or approved programs, Regions are encouraged 
to apply to these States certain policies and provisions where 
relevant, particularly advance notification and consultation 
protocols. The Policy Framework is divided into six sections, to 
address the following key areas: 

A. State/Federal Enforcement "Agreements": Form, Scope and 
Substance (pages 4-7) 

This section sets forth for Regions and States developing 
~enforcement agreements, the areas that should be discussed, 
priorities, and the degree of flexibility that Regions have in 
tailoring national guidance to State-specific circumstances, 
including the form and scope of agreements. 

B. Oversight Criteria and Measures: Defining Good Performance 
(pages 8-17) 

This section ·is primarily addressed to EPA's national programs, 
setting forth criteria and measures for defining good performance 
generally applicable to any compliance and enforcement program 
whether administered by EPA or a State. It forms the basis for 
EPA oversight of State programs. A key new area that should 
receive careful review is the definition of what constitutes 
timely and appropriate enforcement response, Section B, Criterion 
#5, pages 1)-13. 

C. Oversight Procedures and Protocols (pages 18-20) 

This section sets forth principles for carrying out EPA's 
oversight responsibilities, including approach, process and 
follow-up. · 

D. Criteria for Direct Federal Enforcement in Delegated States 
(pages 21-25) 

This section sets forth the factors EPA will consider before 
taking direct enforcement action in a delegated State and 
what States may reasonably expect of EPA in this regard 
including the types of cases and consideration of whether a 
State is takin~ timely and appropriate enforcement action. 
It also establishes principles for how EPA should take enforce
ment action so that we can be most supportive of strengthening 
State programs. 

E. Advance Notification and Consultation (pages 26-30) 

This section sets forth EPA's policy of "no surprises" and 
what arrangements must be made with each State to ensure the 
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policy is effectively carried out by addressing planned 
inspections, enforcement actions, press releases, dispute 
resolution and assurances that publicly reported performance 
data is accurate. · 

F. State Reporting (pages 31-35) 

This section sets forth seven key measures EPA will'use, a~ a 
minimum, to manage and oversee performance by Regions and 
States. It summarizes State and regional reporting ·requirements 
for: (1) compliance rates1 (2) progress in reducing significant 
non-compliance1 (3) inspection activities1 (4) formal adminis
trative enforcement actions; and (5) judicial actions, at 
least on a quarterly basis. It also discusses required 

-. commitments for· inspections and for addressing significant 
.non-comp! i ance. 

In addition, it sets forth State and regional requirements for 
recordkeeping and evaluation of key milestones to assess the 
timeliness of their enforcement response and penalties imposed· 
through those actions. : 

Appendices 

Appendix A: Annual priorities and implementing guidance 
provides a list of the annual priorities for implementing the 
enforcement agreements and a summary index of what national 
program guidance has been or will be issued by programs to 
address the areas covered by the Policy Framework for State/EPA 
Enforcement Agreements. 

Appendix B: Addendum to the Policy Framework on "Implementin~ 
Nationally Managed or Coordinated Enforcement Actions," 
issued January 4, 1985. 

Appendix C: Guidance on "Division of Penalties with State 
arid Local Governments," issued October 30, 1985. 
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A. STATE/FEDERAL ENFORCEMENT AGREEMENTS: FORM, SCOPE, AND SUBSTANCE 

This section sets forth the form, scope and substarlce of the 
State/Federal Enforcement Agreements as well as the degree of 
flexibility Regions have in tailoring national policy t~ individual 
States. 

1. What Form Should the Agreements Take? 

We do not anticipate the need for a new vehicle or document 
for the State/Federal enforcement agreements. Wherever possible, 
State/Federal agree~ents should be set forth in one or more of 
a number of existing formats: grant agreements, State/EPA Agreements, 
Mem():randa of Agreement or Understanding or a statement of Regional 
Office operating policy. Where there are new documents the 
appropriate linkage should be made to grants and SEA's as applicable. 
To the extent the areas covered by this Policy Framework translate. 
into specific output commitments and formal reporting requirements·, 
they may belong in the grant agreements as specified in national 
program grant guidance. Regions should discuss with the States 
at an early stage in the planning process their views on both the 
form and substance of the agreements. Once the basic agreements· 
are in place, Regions should consider most aspects of the written 
agreements as multi-year, minimizing the need to renegotiate the 
agreements eath year. Regions should conduct an annual revi~w 
with the States to identify needed revisions and additions to the 
agreements to address identified problems or reflect further national 
gui danc·e. 

2. What is the Scope of the Agreements? 

This guidance and the State/EPA agreements cover all 
aspects of EPA's civil compliance and enforcement programs, 
including those activities involving Federal facilities. The 
criminal enforcement program is not included and will be ajdressed 
elsewhere. 

Discussions between EPA Regions and States should cover the 
minimum areas listed below: 

o Oversight Criteria and Measures: Good Performance Defined 
--see Section B. 

o Oversight Procedures and Protocols -- See Section C. 

o Criteria for Direct EPA Enforcement -- See Section D. 

o Procedures for Advance Notification and Consultation -- See 
Section E. 

o Reporting Requirements -- See Section F. 
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However, Regions and States are not expected to duplicate national 
Program guidance in their agreements -- we are not looking for 
lengthy documents. Written agreements resulting from these 
discussions could cover topics which are not clearly specified 
elsewhere. If not otherwise specified, national policy;will apply 
and should be so stated in the state agreements. Although not 
required for non-delegated or unapproved programs, Regions are 
encouraged to apply certain policies and provisions whe~e relevant, 
particularly advance notification and consultation protGcols. 

This Policy Framework and the resulting State/EPA Enforcement 
Agreements are intended to enhance enforcement of State and 
Federal environmental laws. Each agreement should be careful 
to note that nothing in them or this Policy Framework constitutes 
or~creates a valid defense to regulated parties in violation of 
envi~onmental statutes, regulations or permits. 

3. Parties to the Agreements and Participants in the Process. 

It is important to involve the appropriate State and regional· 
personnel early in the agreements process. In the Regions, this · 
means involving the operating level program staff and the Regional 
Counsel staff along with top management; and in the States it 
means the participation of all the organizational units responsible_ 
for making enforcement work, e.g., State program staff, those 
responsible for oversight of field operations, staff attorneys, 
and the State Attorneys General (AG). The State agency should 
have the lead in establishing effective relationships with the 
State AG or State legal staff, as appropriate. The Regions 
should ensure that there is adequate communication and coordination 
with these other participants in the enforcement process. States 
are strongly encouraged to cormni t advance notification and 
consultation pr·ocedures/protoco ls between the State agency and 
the State AG (or State legal staff, as appropriate) to writing. 
The ~egion should seek to incorporate these written protocols 
into the State/EPA Enforcement Agreements (See discussion on 
pages 17 and 26-27). 

4. What Flexibility do Regions Have? 

Regions must be allowed substantial flexibility to tailor 
agreements to each State, as the agreements process is intended 
to be based upon mutual understandings and expectations. This 
flexibility should be exercised within the framework of national 
program policy and the Agency's broad objectives. Specifically, 

a. Oversight Criteria: 

Oversight criteria would generally be provided in national 
program guidance but Regions should tailor their general oversight 
to address environmental and other priorities in the Region or 
State, and other specific areas of concern that are unique to 
an individual State, includin~ any issues raised by the scope 
of State enforcement authorities, unique technical problems and 
available expertise, and areas targeted for improvement. 
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In addition, Regions and States should adapt national 
timely and appropriate enforcement response criteria to State
specific circumstances to fit State authorities and procedures 
as follows: : · 

(i) Timeliness: The national program guidance on key 
milestones and timeframes should be applied to all States 
with adjustments to accommodate each State's laws and legal 
procedures. Such adjustment can be important parti~ularly 
where the proposed enforcement action cannot possioly take 
place within the proposed timeframes or where a State 
chooses to address problems more expeditiously than the 
Federal guidelines. The trigger points should be realistic 
expectations, but within modest·variance from the national 
goals. Other adjustments should not be made solely because 

: ·a State program consistently takes longer to process these 
~'actions due to constraints other than procedural require

ments, e.g., resources. However, if this is the case the 
timef rames should serve as a basis for reviewing impediments 
with the State to identify how problems can be overcome and 
to explore ways over time for the State program to perform 
more efficiently. (See discussion in Section B, p.13) 

The timeframes are not intended to be rigid deadlines for 
action, but rather are: (1) general targets to strive for 
in good program performance: (2) trigger points that EPA 
and States should use to review progress in individual 
cases: and (3) presumptions that, if exceeded, EPA may 
take direct enforcement action after consideration of all 
pertinent factors and consultation with the State. It is 
not the Agency's intention to assume the major enforcement 
role in a delegated State as a result of these timeframes. 
The trigge~ points should be realiitic expectations, but 
within modest variance from the national goals. It must 
also be realized that in some programs we need experience 
with the timeframes to assess how reasonable and workable 
they really are and further, that judgments on what is a 
reasonable timetable for action must ultimately be case 
specific. For example, complex compliance problems may 
require longer-term studies to define or achieve an appro
priate remedy. 

(ii) Appropriate Enforcement Response: 

(a) Choice of response: National medium-specific program 
guidance applicable to State programs on appropriate 
enforcement response should be followed (See Appendix A). 
There is usually sufficient flexibility within such 
guidance to allow the exercise of discretion on how best 
to apply the policies to individual cases. The Agency is 
making every effort to set forth a consistent national 
policy on enforcement response for each program. It is 
therefore essential that in setting forth clear expectations 
with States this guidance not be altered. 



(b) Definitions of formal enforcement actions: Regions 
should reach agreement with States as to how certain State 
enforcement actions will be reported to and interpreted by 
EPA. This should be based upon the essential characteristics 
and impact of State enforcement actions, and not merely 
upon what the actions are called. National program guidance 
setting forth consistent criteria for this purpose should 
be followed, pursuant to the principles listed in $ection B, 
pages 11-12. : 

(c) Civil Penalties and Other Sanctions: Program guidance 
must also be followed on where a penalty is appropriate. 
Regions have the flexibility to consider other types of State 
sanctions that can be used as effectively as cash penalties 
to create deterrence, and determine how and when it might be 
appropriate to.use these sanctions consistent with national 

: guidance. Regions and States should reach understanding on 
- document~tion to evaluate the State's penalty rationale. 

Maximum flexibility in types of documentation will be 
allowed to the State. 

5. Procedures and Protocols on Notification and Consultation: 
.• 

Regions and States should have maximum flexibility to fashion 
arrangements that are most conducive to a constructive relationship,
following the broad principles outlined in this document. 

6. State-Specific Priorities: 

· In addition, while of necessity EPA must emphasize commitments 
by States to address significant noncompliance and major sources 
of concern, Regions should be sensitive to the broad concerns of 
State Programs jncluding minor sources and the need to be responsive 
to citizen complaints. Regions should discuss the State's perspective 
on both its own and national priorities, and take into account 
State priorities to the extent possible. 

7. What Does it Mean to Reach Agreement? 

To the extent possible, these agreements should reflect mutual 
understandings and expectations for the conduct of Federal and 
State enforcement programs. At a minimum, EPA Regions must: (1) 
be clear and ensure there are "no surprises"; (2) make arrangements 
with the States so that actions taken are c6nstructive and supportive; 
and (3) tailor the application of the national program guidance 
to the States' programs and authorities. Where mutual agreement 
cannot be achieved, clear unilateral statements of policy will 
have to suffice, with commitments to try to seek further agreements 
over time. Areas where agreements have not been reached. should 
be clearly identified for senior Agency management attention. 
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B. OVERSIGHT CRITERIA AND MEASURES: DEFINING GOOD PERFORMANCE 

The first step to achieving strong and effective national 
compliance and enforcement programs is a clear definition of 
what constitutes good performance. Because each of EPA~s programs 
embodies unique requirements and approaches, good performance 
must be defined on a program-specific basis. Adjustment~ also 
must be made in applying criteria and measures to the States 
and Regions, based upon their environmental problems and 
authorities. Nevertheless, there are several basic elements 
which will generally be applicable to a good compliance and 
enforcement program.in any of our medium-specific programs. 
The following outlines the criteria and measures that form 
the.common framework for defining a quality program. The 
framework is to serve as a guide to the national programs as 
they develop, in cooperation with Regions and States, the 
criteria they will use to assess their performance in implementing 
national compliance and enforcement programs. ~ 

The framework is not intended to be adopted word-for-word 
by the programs, nor is there any format implied by this list. 
What is important are the concepts. This section addresses 
only the elements of a quality program. Issues such as how 
oversight should be conducted are addressed in Section c. Each 
national program may choose to focus on certain elements of 
performance in a given year. 

These criteria and measures are intended to apply to the 
implementing agency, that is, to an approved or delegated 

. State or to an EPA Region in the event a program is not 
"delegated." Our philosophy is that EPA should be held to 
the same standards as we would apply to the States if they 
were implementing the program. Portions may also apply to 
those non-approved or non-delegated States which are adminis
tering portions of the programs under cooperative agreements. 

CRITERION #1 Clear Identification of and Priorities for 
the Regulated Community 

A quality compliance and enforcement program is based 
upon an inventory of regulated sources which is complete, 
accurate and current. The data should in turn be accessible, 
preferrably in automated data systems which are accurate, and 
up-to-date. The scope of coverag8 for the inventory should 
be appropriately defined by each program as it is probably 
not feasible to identify every person or facility subject to 
environmental laws and regulations, especially when they are 
numerous small sources. Those prioritie~ should be clearly 
established in national program guidance and tailored to 
State-specific ciccumstances as appropriate. 
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The inventory of sources or other relevant information on 
sources should be utilized as a basis for a priority-setting 
system established by the administering agency. These priorities 
should reflect and balance both national priorities and state
specific priorities. A quality program, uses those priorities 
as a basis for program management. National priorities are 
generally set forth in EPA's Operating Year Guidance an~ program
specific compliance and enforcement strategies. State-specific 
priorities should address not only efforts to achieve broad 
based compliance but also should assess the expected environmental 
impact of targeting enforcement and compliance monitoring to 
speclfic geographic areas or against certain source types. 
Ambient monitoring systems can provide an important point of 
de~arture for priority-setting. 

CRITERION #2 Clear and Enforceable Requirements 

Requirements established through permits, administrative 
orders and consent decrees should clearly define what a 
specific source must do by a date certain, in enforceable 
terms. It is not EPA's intention in this policy framework to 
suggest that EPA conduct a top down review of a State or 
Regional program's entire regulatory program. However, 
areas where provisions cannot be enforced due to lack of 
clarity or enforceable conditions should be identified and 
corrected. 

CRITERION #3 Accurate and Reliable Compliance Monitoring 

There are four objectives of compliance monitoring: 

revi~wing source compliance status to identify 
potential violations; 

helping to establish an enforcement presence; 

collecting evidence necessary to support enforcement 
actions regarding identified violations; and 

developing an understanding of compliance patterns 
of the regulated community to aid in targeting 
activity, establishing compliance/enforcement 
priorities, evaluating strategies, and communicating 
information to the public. 

The two factors in assessing the success of a compliance 
monitoring program are coverage and quality. 

Coverage: Each program's strategy should reflect a balance 
between coverage: (1) for breadth, to substantiate the reli
ability of compliance statistics and establish an enforcement 
presence; a~j (2) for targeting those sources most likely to 
be out of compliance or those violations presenting the most 
serious environmental or public health risk. 
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Inspections: Each administering agency should have a 
written and reviewable inspection strategy, reviewed and 
updated annually, as appropriate: in some programs a 
multi-year strategy may be preferable. The strategy 
should demonstrate the minimum coverage for reliable 
dita gathering and compliance assessment set forth in 
national program guidance and meet legal requirements 
for a "neutral inspection scheme.• The strategy should 
also address how the inspections will most effectively 
reach priority concerns and potential non~ompliers including 
the use of self-reported data, citizen complaints and 
historic compliance patterns. The strategy will be 
assessed on whether it embodies the appropriate mix of 
categories of inspections, frequency and level of detail. 
Inspections should then be carried out in a manner 
consistent with the inspection strategy. 

Source Self-Monitoring and Reporting: The administering 
agency should ensure that minimum national requirements 
for source self-monitoring and reporting are imposed 
and complied with, either through regulation or permit 
condition, pursuant to national guidance as appropriate. 

Quality: Each program should define minimum standards for 
quality assurance of data and data systems, and timely and 
complete documentation of results. At a minimum, each program 
should have a quality assurance program to insure the integrity 
of the compliance monitoring program. This quality assurance 
program should address essential lab analysis and chain of 
custody issues as appropriate. 

Inspections: Inspectors should be able to accurately 
document evidence needed to determine the nature and 
extent of violations, particularly the pre~ence of 
significant violations. Documentation of inspection 
findings should be timely, complete and able to support 
subsequent enforcement responses, as appropriate to the 
purpose of the inspection. Federal oversight inspections 
should corroborate findings. Oversight inspections are 
a principal means of evaluating both the quality of an 
inspection program and inspector training. 

Source Self-Monitoring: The administering agency should 
have a strategy for and implement quality assurance 
procedures, with sufficient audits and follow-up action 
to ensure the integrity of self-reported data. 

CRITERION #4 High or Improving Rates of Continuing Compliance 

The long-term goal of all of our compliance and enforcement 
programs is to achieve high rates of ~ontinuing compliance 
across the broad spectrum of the regulated community. Until 
that goal is achieved, compliance rates can fluctuate for 
several reasons. In assessing how well an administering 
agencv ;c ~Pet•~~ ~h~ ~~~1 of high or i~n~~,,;~~ ~~~~~ nf 
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compliance, other factors must be assessed in addition to 
the overall compliance rate. Improved inspections or inspection 
targeting often can result in a temporary decrease in rates 
of compliance until newly found violations are corrected and 
the regulated community responds to the more vigorous attention 
to specific compliance problems. In these instances, a. 
decrease in .the rate of compliance would be a sign of a' 
healthy complian~e and enforcement program. At a minimum, 
programs should design mechanisms to track the progres~ of 
all sources out of compliance through major milestones ~p to 
achieving final physical (full) compliance with applicable 
regulations and standards. 

Program quality must also be assessed in terms of how well 
the program is returning significant noncompliers to compliance. 
The use of lists of significant violators and specific commitments 
to· track and resolve significant noncompliance should be 
part of the planning process of the administering agency, 
and, between States and Regions. The lists should be developed 
in consultation with the States and continually updated each 
fiscal year and sources on it tracked through to final physical 
compliance. 

CRITERION iS Timely and Appropriate Enforcement Response 

Quality enforcement programs ensure that there is timely 
and appropriate enforcement response to violations. Expectations 
for what constitutes timely and appropriate action should be 
based upon national program guidance, tailored to the procedures 
and authorities in a given State and assessed in regard to 
particular circumstances surrounding each instance of violation. 
National programs must establish benchmarks or milestones 
for what constitutes timely and appropriate enforcement 
action, forcing progress in enforcement cases toward ultimate 
resolution and full physical compliance. This concept is a 
key new feature to our compliance and enforcement program 
implementation. 

In designing oversight criteria for timely enforcement 
response, each program will attempt to capture the following 
concepts: 

1. A set number of days from "detection" of a violation 
to an initial response. Each program should clearly 
define when the clock starts, that is, how and when 
a violation is "detected." 

2. Over a specified period of time, a full range of enforce
ment tools may be used to try to achieve compliance, 
including notices of violation, warning letters, phone 
calls, site visits, etc. The adequacy of these responses 
will be assessed based upon whether they result in 
expeditious compliance. 

3. A prescribed number of days from initial actio~ within 
which a determination should generally be made, that 
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either compliance has been achieved or an administrative 
enforcement action has been taken (or a judicial referral 
has been initiated, as appropriate) that, at a minimum: 

0 

0 

0 

Explicitly requires recipient to take some corrective/ 
remedial action, or refrain from certain beh~vior, 
to achieve or maintain compliarice: 

Explicitly is based on the issuing Agency's Qeter-· 
mination that a violation has occurred: 

Requires specific corrective action, or specifies a 
desired result that may be accomplished however the 
recipient chooses, and specifies a timetable for 
completion; 

. 0 May impose requireTBents in addition to ones relating 
directly to correction (e.g., specific monitoring, 
planning or reporting requirements); and 

0 

4 • 

Contains requirements that are independently enforce- ~ 
able without having to prove original violation and 
subjects the person to adverse legal consequences 
for noncompliance. 

A specific point at which a determination is made 
either that.final physical compliance has been achieved, 
that the source is in compliance with a milestone in 
a prior order, or that escalation to a judicial 
enforcement action has been taken if such actions 
have not already been initiated. 

In developing program-specific g~idance, this milestone 
may be treated more as a concept than as a fixed timetable, 
taking into account the fact that the administrative 
hearing process and the State Attorney General's actions 
are not within the direct control of the administerin~ 
agency.2/ What is important, is the embodiment of the 
concept-Of timely follow-up and escalation, in require~ents 
for tracking and management. 

5. Final physical compliance date is firmly established 
and required of the facility. Although it is not 
possible for programs to establish any national 
timeframes, the concept of final physical compliance 
by a date certain should be embodied in EPA and State 
enforcement actions. 

6. Expeditious physical compliance is required. It may 
not be possible for programs to define "expeditious" 
in term~ of set time periods, but some concept of 
"expeditious" (i.e., that the schedule will result in 
a return to full physical compliance as quickly as 
can reasonably be expected) should be embodied in 
each program's guidance. 

''s~e p. 17, ?6-27~ regardin'"' ·~~ c:+--.•~ 11 -~--~ .. •c: res""'onsihi 1 i+-;~~ 
for coordinating wit~ the ~no ... ~ At1..v-•1ey "-''-·•..:tdl or othec 
legal staffs. 

~ 
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Timeframes established by the national programs for each 
of these minimum milestones are princ~pally intended to serve 
as trigger points and not as absolute deadlines, unless 
specifically defined as such. Whatever timeframes are established 
are intended to apply only to Federal requirements as adopted 
by the States, and do not apply to State statutes and require
ments that go beyond those required by Federal law. Th~ 
timeframes are key milestones to be used to manage the program, 
to trigger review of progress in specific cases, and a presumption 
of where EPA may take direct enforcement action after consideration 
of all pertinent f~ctors and consultation with the State. 

Timeframes and their use in management will evolve over 
time as they will have to reflect different types of problems 
that may warrant different treatment. For example, programs 
wil~ have to take into account such factors as new types of 
violations, the difference between operating and maintenance 
violations versus those that require installation of control 
equipment, emergency situations which may fall outside the 
scope of the normal timeframes for action, etc. 

Administering agencies are expected to address the full 
range of violations in their enforcement responses considering 
the specific factors of the case and the need to maintain a 
credible enforcement presence. However, the new management 
approach setting forth desired timeframes for timely action 
could have resource implications beyond what is currently 
available to or appropriate for the full range of sources 
and violations. Therefore, as we begin to employ the concept 
of timely and appropriate enforce:nent response, at a minimum, 
the focus should be on the greatest problems, i.e., the 
significant n0~Compliers. Over time, and with more experience, 
this concept should be phased-in to cover a broader range of 
violations. This in no way should constrain the programs 
from applying the concepts broadly. 

The choices of appropriate response are to be defined 
within the constraints of national program guidance and 
applied by the administering agency based upon consideration 
of what is needed: (1) in general, to achieve expeditious 
correction of the violation, deterrence to future noncompliance 
and fairness; and (2) in individual circumstances, based upon 
the gravity of the violation, the circumstances surrounding 
the violation, the source's prior record of compliance and 
the economic benefits accrued from noncompliance. With 
three exceptions, the form of the enforcement response is not 
important by itself, as long as it achieves the desired 
com?liance result. The exceptions generally fall into the 
following three categories: 

1. If compliance has not been achieved within a certain 
timeframe, the e~forcement response should meet 
minimum requirements, usually associated with at 
least the issuance of an adminis~rative order (see 
criteria listed above) or judicial referral. 
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2. Because of the need to create a strong deterrence 
to noncompliance, it is important to assess penalties 
in certain cases, and only certain types of enforcement 
actions can provide penalties. Each program must 
clearly define, as appropriate, the circumstances 
under which nothing less than a penalty or equ1valent 
sanction will· be acceptable. (See Criterion 16 below.) 

' 
3. In some circumstances, a judicial action or· sa(lction 

is usually the only acceptable enforcement tool. Each 
program must define these circumstances as appropriate. 
For example, a judicial action might be required 
where a compliance schedule for Federal requirements 
goes beyond Federal statutory deadlines. 

_ A good program should have adequate legal authority to 
achieve the above objectives. Where deficiencies have been 
identified, steps should be taken to fill identified gaps. 

CRITERION t 6 Appropriate Use of Civil Judicial and Administrative 
Penalty and Other Sanction Authorities to Create Deterrence3/ 

1. Effective Use of Civil Penalty Authorities and Other Sanctions: 

Civil penalties and other sanctions play an important role in· 
an effective enforcement program. Deterrence of noncompliance 
is achieved through: 1) a credible likelihood of detecting a 
violation, 2).the speed of the enforcement response, and 3) the 
likelihood and severity of the sanction. While penalties or 
other sanctions are the critical third element in creating 
deterrence, they can also contribute to greater equity among 
the regulated community by recovering the economic benefit a 
violator gains~from noncompliance over those who do comply. 

Effective State and regional programs should have a clear plan 
or strategy for how their civil penalty or other sanction 
authorities will be used in the enforcement program. At a 
minimum, penalties and/or sanctions should be obtained where 
programs have identified that i penalty is appropriate (see 
Criterion #5 above). 

The anticipated use of sanctions should be part of the 
State/EPA Enforcement Agreements process, with Regions and 
States discussing and establishing how and when the ·state 
generally plans to use penalties or other approaches where 
some sanction is required. 

3/Excerpts from the Policy on "Oversight of State Civil Penalties" 
~2/28/86. The focus of the policy is on both civil judicial and 

civil administrative penalties, and does not cover criminal 
penalties. 
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EPA generally prefers the use of cash penalties to other 
types of sanctions.l/ However, there may be other sanctions 
which are preferable-to cash penalties in some circumstances. 
In particular, States may have a broader range of remedies than 
those available at the Federal level. Examples of other sanctions 
may be: pipeline severance (UIC), license Gevocation (FIFRA) 
or criminal sanctions including· fines and/or incarcerat•on. 
National program guidance should clarify in general terms how· 
the use of other types of sanctions fits into the program's 
penalty scheme at the Federal and State levels, e.g.L whether 
they are substitutes for or mitigate a cash penalty.~/ In 
any case, States are urged to use cash penalty authorities in 
those cases for which a penalty is "appropriate" and/or to use 
other sanctions pursuant to these agreements with the Regions. 

_: EP_A encourages States to develop civil administrative 
penalty authority in addition to civil judicial penalty authority, 
and to provide sufficient resources and support for successful 
implementation where they do not already have this authority. 
In general, a well designed administrative penalty authority 
can provide faster and more efficient use of enforcement 
resources, when compared to civil judicial authorities. Both 
civil judicial and administrative penal~y authorities are 
important, complementary, and each should be used to greatest 
advantage. EPA is similarly seeking to gain administrative 
penalty authority for those Federal programs which do not 
already have it. To support State efforts to gain additional 
penalty authoritie~, EPA will share information collected on 
existing State penalty authorities and on the Federal experience 
with the development and use of admi~istrative authorities. 

2. Oversight of Penalty Practices: 

EPA Headquarters will oversee Regional penalties to 
ensure Federal penalty policies are followed. This oversight 
will focus both on individual penalty calculations and regional 
penalty practices and patterns. 

4/rn limited circumstances where they meet specified criteria, EPA 
~and DOJ policies and procedures allow for alternative payments 

such as beneficial projects which have economic value beyond 
the costs of returning to compliance -- in mitigation of 
their penalty liability. 

5/until program-specific guidance is developed to define the 
~appropriate use of civil sanctions, the Region and State should 

consider whether the sanction is comparable to a cash penalty 
in achievin~ compliance and deterring noncompliance. Costs 
of returning to compliance will not be considered a penalty. 
Criminal authorities, while not clearly comparable to cash 
penalties, can be used as effectively as cash penalties to 
create deterrence in certain circumstances. 



16 

EPA will review state penalties in the context of the State's 
overall enforcement program not merely on its use of cash penalties. 
While individual cases will be discussed, the program review will 
more broadly evaluate how penalties and other sanctions can be 
used most effectively. The evaluation ~ill consider whether the 
penalties or other sanctions are· sought in appropriate cases, 
whether the relative amounts of penalties or use of san~tions 
reflect increasing severity of the violation, recalcitrance, 
recidivism etc., and bear a reasonable relationship to the economic 
benefit of noncompliance (as applicable) and whether they are 
successful in contributing to a high rate of compliance and 
deterring noncompliance. EPA may also review the extent to which 
State penalties have been upheld and.collected.· 

3.~ bevelopment and.Use of Civil Penalty Policies: 

- EPA Regions are required to follow written Agency-wide 
and program specific penalty policies and procedures. 

EPA encourages States to develop and use their own State 
penalty policies or criteria for assessing civil penalties. 
The advantages of using a penalty policy include: 

leads to improved consistency: 
is more defensible in court; 
generally places the Agency in a stronger position to 
negotiate with the violator; 
improves communication and support within the 
administering agency and among the agency officials, 
attorneys and judges especially where other organizations 
are responsible for imposing the penalty; 
when based on recoupment of ecoriomic benefit and a 
component for seriousness, deters violations based 
upon economic considerations while providing some 
equity among violators and nonviolators; and 
can be used by judges as a basis for penalty decisions. 

EPA encourages States to consider EPA's penalty policies as 
they develop their own penalty policies. 

4. Consideration of Economic Benefit of Noncompliance: 

-· 

To remove incentives for noncompliance and establish deterrence, 
EPA endeavors, through its civil penalties, to recoup the economic 
benefit the violator gained through noncompliance. EPA encourages 
States to consider and to quantify where possible, the economic 
benefit of noncompliance where this is applicable. EPA expects 
States to make a reasonable effort to calculate economic benefit 
and encourages States to attempt to recover this amount in negoti
ations and litigation. States may use the Agency's computerized 
model (known as BEN) for calculating that benefit or different 
approaches to calculating economic benefit. EPA will provide 
technical assistance to States on calculating the economic benefit 
of noncompliance, and has made the BEN computer model available 
to States. 
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CRITERION f 7 Accurate Recordkeeping and Reporting 

A quality program maintains accurate and up-to-date files 
and records on source performance and enforcement responses 
that are reviewable and accessible. All recordkeeping and 
reporting should meet the requirements of the quality assurance 
management policy and procedures established by each na~ional 
program consistent with the Agency's Monitoring Policy hnd 
Quality Assurance Management System. Reports from States to 
Regions, Regions to Headquarters must be timely, complete and 
accurate to support effective program evaluation and priority
setting. 

State recordkeeping should include some documented rationale 
for the penalties sought to support defensibility in court, enhance 
Agin~y's negotiating posture, and lead to greater consistency. 
These r~cords should be in the most convenient format for adminis
tration of the State's penalty program to a~oid new or different 
recordkeeping requirements. 

CRITERION f8 Sound Overall Program Management 

A quality program should have an adequate level, mix and 
utilization of resources, qualified and trained staff, and adequate
equipment. The intention here is not to focus on resource and 
training issues unless there is poor performance identified 
elsewhere in the program. In those instances, these measures 
can provide a basis for corrective action by the administering 
agency. There may be, however, some circumstances in which 
base level of trained staff and equipment can be defined by a 
national program where it will be utilized as an indicator of 
whether the program is adequate. 

Similarly, a good compliance and enforcement program should 
have a clear scheme for how the operations of other related 
organizations, agencies and levels of government fit into the 
program, especially the State Attorneys Genernl or other appro~riate 
State legal organizations. The State Agency should, at a minimJ~, 
ensure that the State AG, internal legal counsel, or other appro~riatP. 
government legal staff are consulted on the enforcement commit~ents 
the State is making to EPA to assure that the level of legal 
enforcement support and associated resources needed to accomplish 
the agreed-upon goals are secured. This coordination should 
result in timely review of initial referral packages, satisfactory 
settlement of cases, as appropriate, timely filing and prosecution· 
of cases, ~nd prompt action where dischargers violate consent 
decrees. (See Section E, p. 26-27). 
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C. OVERSIGHT PROCEDURES AND PROTOCOLS 

This section addresses how EPA should conduct its bversight 
function, its approach, process and follow-up, to build and improve 
individual pr6grams •nd overall national performance. On May 31, 
1985, the Agency issued the Policy on Performance-Based Assistance, 
which contains guidance on how Regions should oversee a~sistance 
agreements. Both of these policies call for oversight with a 
problem-solving orientation with clear identification of actions 
needed to correct problems or recognize good performance. 

1. Approach 

7.: The goal of oversight should be to improve the State (or Regional) 
compliance and enforcement program. To accomplish this, oversight 
should be tailored to fit State performance and capability. The 
context must be the whole State compliance and enforcement progra~, 
although EPA's focus for audit purposes will be on national priorfty 
areas. 

No new oversight process is intended here. Existing procedures 
such as mid-year reviews, periodic audits and oversight inspections as 
established by each prograin and Region should be used. Administering 
a]encies should identify strengths and weaknesses of the State and 
Federal programs and develop mutual commitments to correct problems. 

EPA oversight of State performance should be consistent wit~ 
the following principles: 

a. Positive oversight findings should be stressed as well as the 
negative ones. 

b. Positive steps that can be taken to build the capability of 
St~te programs in problem areas should be emphasized. This 
should include providing technical assistance and training -
by EPA staff to the extent possible. 

c. EPA action to correct problems should vary, depending on the 
environmental or public health effect of the problem and whether 
it reflects a single incident or a general problem with the 
State program. 

d. The States should be given an opportunity to formally comment 
on EPA's performance. Regions should provid~ information to 
the States that is available on its performance against the 
national standards, including their performance on meeting the 
"timely and appropriate" criteria, as well as their performance 
on commitments to that State. 

e. EPA should give States sufficient opportunity to correct identif i~: 
problems, and take corre~tive action p~rsuant to the criteria for 
direct enforcement established in Section D. 



f. EPA should use the oversight process as a means of trans
ferring successful regional and State approaches from one 
Region or State to the other. 

2. Process 
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Several actions can result in the most constructive review 
of the State's programs: 

a. To the extent possible, files to be audited will be identified 
in advance, with some provision for random review of a percentage 
of other files if necessary. 

b. Experienced personnel should be used to conduct the audit/ 
. .review -- EPA staff should be used to the extent possible 
· .. to build relationships and expertise. 

c. There should be an exit interview and every opportunity 
should be made to discuss findings, comment on and identify 
corrective steps based upon a review draft of the written 
report. 

.· 

d. Opportunity should be made for staffs interacting on 
enforcement cases and overseeing State performance to meet 
personally rather than rely solely upon formal communications 
-- this applies to both technical and legal staffs. 

3. Follow-Up and Consequences of Oversight 

When State eerformance meets or exceeds the criteria and 
measures for def 1ning good program performance, EPA should 
reward this performance in some of the following ways: 

a. reduce the number, level or scope, and/or frequency of 
reviews or of some reporting requirements consistent with 
statutory or regulatory requirements; 

b. reduce the frequency and number of oversight inspections; 
and/or 

c. allow the program more flexibility in applying resources 
from an almost exclusive focus on national priorities 
e.g., major sources, to addressing more priorities of 
concern to the State e.g., minor sources. 

When State performance fails to meet the criteria for. good 
State performance, EPA may take some of the following actions, 
as appropriate: 

a. suggest changes in State procedures; 

b. suggest changes in the State's use of resources or trainin;i 
staff; 

c. provide technical assistance; 

oE 
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d. increase the number of oversight inspections and/or require 
submittal of information on remedial activities; 

e. provide other workable State models and practices to States 
with problems in specific areas and match State st~ff with 
expertise in needed area; 

f. if State enforcement action has not been timely an~ appropriate, 
EPA may take direct enforcement action; . 

g. track problem categories of cases more closely; 

h. grant awards could be conditioned by targeting additional 
resources to correct identified problems or reduced based 
on poor performance where such performance is not due to 
inadequate resources; and/or 

i. consider de-delegation if there is continued poor performance. 
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D. CRITERIA FOR DIRECT FEDgR~L ENFORCEMENT IN DELEGATED STATES 

This section addresses criteria defining circumstances under 
which approved State programs might expect direct Feder•l enforce
ment action and how EPA will carry out such actions so ~s to be 
most supportive of strengthening State programs. 

1. When Might EPA Take Direct Enforcement Action in Approved States? 

A clear definition of roles and responsibilities is essential 
to an effective partnership, since EPA has parallel enforcement. 
authority under its statutes whether or not a State has an approved 
or delegated program. As a matter of policy in delegated or 
approved programs, primary responsibility for action will reside 
with:State or local governments with EPA taking action principally 
where a· State is "unwilling-or unable" to take "timely and appropriate" 
enforcement action. Many States view it as a failure of their · 
program if EPA takes an enforcement action. This is not the 
approach or view adopted here• There are circumstances in which 
EPA may want to support the broad national interest in creating 
an effective deterrent to noncompliance beyond what a State may 
need to do to achieve compliance in an individual case or to 
support its own program. 

Because States have primary responsibility and EPA clearly 
does not have the resources to take action on or to review in 
detail any and all violations, EPA will circumscribe its actions 
to the areas listed below and address other issues concerning 
State enforcement action in the context of its broader oversight 
responsibilities. The following are four types of cases EPA may 
consider taking_ direct enforcement action where we have parallel 
legal authority-to take enforcement action: 

a. State requests EPA action 
b. State enforce!nent response is not timely and appropriate 
c. National precedents (legal or program) 
d. Violation of EPA order or consent decree 

In deciding whether to take direct enforcement in the above 
types of cases, EPA will consider the following factors: 

- Cases specifically designated as nationally significant 
(e.g., significant noncompliers, explicit national or 
regional priorities) 

- Significant environmental or public health damage or 
risk involved 

- Significant economic benefit gained by violator 
- Interstate issues (multiple States or Regions) 
- Repeat patterns of violations and violators 
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How these factors are applied for the various types of cases is 
discussed below. 

a. State requests EPA action: 

Tne State may request EPA to take the enforcement ~ction for 
several reasons including but not limited to: where State authority 
is inadequate, interstate issues involving multiple States which 
they cannot resolve by themselves, or where State resources or 
expertise are inadequate, particularly to address the significant 
violation/violators in the State in a timely and appropriate 
manner. EPA should honor requests by States for support in 
enforcement. EPA will follow its priorities in meeting any such 
requests for assistance, considering significance of environmental 
or. public health damage or risk involved, significant economic 
be~ef it gained by a violator, repeat patterns of violations and 
violators. Based on this general guidance, each program office 
may develop more specific guidance on the types of violations on 
which EPA should focus. Regions and States are strongly encouraged 
to plan in advance for any such requests for or areas needing EPA . 
enforcement assistance during the State/EPA Enforcement Agreements 
Process. 

b. State Enforcement is not "Timely and Appropriate" 

The most critical determinant of whether EPA will take direct 
enforcement action in an approved State is whether the State has 
or will take timely and appropriate enforcement action as defined 
by national program guidance and State/Regional agreements. EPA 
will defer to State action if it is utimely and appropriate" 
except in very limited circumstances: where a State has requestej 
EPA action (a, above), there is a national legal or program 
precedent which cannot be addressed through coordinated State/Federal 
action (c, below), EPA is enforcing its own enforcement action 
(d, below) or the case of a repeat violator, where the State 
response is likely to prove ineffective.given the pattern of 
repeat violations and prior history of the State's success in 
addressing past violations. 

(i) Untimely State Enforcement Response: 

If a State action is untimely, EPA Regions must determine 
after advance notification and consultation with the State whether 
the State is moving expeditously to resolve the violation in an 
"appropriate" manner. 

(ii) Inappropriate State Action: 

EPA may take direct action if the State enforcement action 
falls short of that agreed to in advance in the State/EPA Enforce
ment Agreements as meeting the requirements of a formal enforceme~t 
response (See Section B, page 13) where a formal enforcement 
response is required. EPA may also take action if the content of 
the enforcement action is inappropriate, i.e., if remedies are 
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clearly inappropriate to correct the violation, if compliance 
schedules ar~~nacceptably extended, or if there is no appropriate 
penalty or other sanction. 

(iii) Inappropriate Penalty or other Sanction: 

For types of violations identified in national program 
guidance as requiring a penalty or equivalent sanction, EPA will 
take action to recover a penalty if a State has not assessed a 
penalty or other appropriate sanction. EPA generally will not 
consider taking direct enforcement action solely for recovery of 
additional penalties unless a State penalty is determined to be 
grossly deficient after considering all of the circumstances of 
the case and the national interest. In making this determination, 
EPA will give every' consideration to the State's own penalty 
authority and any applicable State penalty policy. EPA will 
consider whether that State's penalty bears any reasonable relationship 
to the seriousness of the violation, the economic benefit gained 
by the violator (where applicable) and any other unique factors 
in the case. While this policy provides the basis for deciding ~ 
whether to take direct Federal action on the basis of an inadequate 
penalty, this issue should be discussed in more detail during the 
agreements process to address any state-specific circumstances 
and procedures established to address generic problems in specific -
cases. Where identified in national guidance and agreed to 
between the Region and State, other sanctions will be acceptable 
as substitutes or mitigation of penalty amounts in these consideratio~s. 

Program-spe~if ic national guidance on expectations for State 
penalty assessments may be developed~in consultation with the 
States and applied for determining adequacy of penalty amounts 
after being app)ied in practice in EPA Regions. It is the current 
expectation of Agency managers that EPA will continue to gain 
experience in implementing its own penalty policies before national 
programs consider such guidance. Thus, in the near term a determination 
that a penalty is "grossly deficient" will remain a judgment call 
made on a case-by-case basis. 

c. National Precedents 

This is the smallest category of cases in which EPA may 
take direct enforcement action in an approved State, and will 
occur rarely in practice. These cases are limited to those of 
first impression in law or those fundamental to establishing a 
basic element of the national compliance and enforcement program. 
This is particularly important for early enforcement cases under 
a new program or issLles that affect implementation of the program 
on a national basis. Some of these cases may most appropriately 
be managed or coordinated at the national level. Additional 
guidance on how potential cases will be identified, decisions 
made to proceed and involvement of States and Regions in that 
process, has been developed as Appendix B to this docume~t. 
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d. Violation of EPA order or consent decree: 

EPA places a high priority on following through on enforcement 
actions until final compliance is achieved. If EPA has taken 
administrative, civil or criminal judicial enforcement Ln a 
delegated or approved State, EPA will take any follow up enforcement 
action on violations of those agreements or orders to preserve 
the integrity of Federal enforcement actions. ~ . 

. 
2. How Should EPA Take Action So As To Better Support Strong 

State Programs? 

Section E describes in some detail the principles and 
procedures for advance notification and consultation with States. 
These are imperatives for a sound working relationship. In all 
of ·t~ese circumstances, where EPA may overfile a State action on 
the:basis that it is not timely and appropriate EPA should work 
with the State as early as possible in the case, well before 
completion of a State action which, if resulting in expeditious 
compliance by the facility, would render any subsequent EPA 
involvement unconstructive, ineffective or moot. This is parti
cularly important since it is EPA policy that once a case has 
been commenced, EPA generally will not withdraw that case in 
light of subsequent or simultaneous State enforcement action. 

In particular, Regions also should identify, with their 
States, particular areas in which arrangements can or should be 
made, in advance, for direct EPA enforcement support where State 
authorities are inadequate or compliance has been a continuing 
problem. 

There are several other approaches identified here for how 
EPA can take en~orcement action, where it is appropriate, in a 
manner which can better support States. 

To the maximum extent possible, EPA should make arrangements 
with States to: 

a. Take joint State/Federal action -- particularly where a 
State is responsibly moving to correct a violation but 
lacks the necessary authorities, resources, or national 
or interstate perspective appropriate to the case. 

b. Use State inspection or other data and witnesses, as 
appropriate. 

c. Involve States in creative settlements and to participate 
in case development -- so that the-credibility of States 
as the primary actor is perceived and realized. 
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d. Arrange for division of penalties with State and local 
governments6/ (to the extent they participate in Federal 
enforcement actions, and where permitted by law) -- to 
enhance Federal/State cooperation in enforcement. 

e. Issue joint press releases and share credit with the 
State -- to ensure EPA is not in competition with the 
State and that EPA action is not erroneously perceived 
as a weakness or failure in the State's program. 

f. Keep States continually apprised of events and reasons 
for Federal actions ~- to avoid conflicting actions 
and to build a common understanding of .goals and 
the State ~nd Federal perspectives. 

3 ... How Do the Expectations for "Timely and Appropriate Action" 
Apply to EPA in Delegated States? 

In delegated States, EPA performs an oversight function, ~ 
standing ready to. take direct Federal enforcement action based 
upon the factors stated above. In its oversight capacity, in 
most cases, EPA will not obtain real-time data. As indicated in 
Section F on State Reporting, EPA will receive quarterly reports 
and will supplement these with more frequent informal communi
cations on the status of key cases. Therefore, we do not expe=t 
EPA Regions, through their oversight, to be able to take direct 
enforcement action following the exact same timeframes as those 
that apply to the administering agency. However, when EPA does 
determine it is appropriate to take direct Federal action, EPA· 
staff are expected to adhere to the same timeframes as applicable 
to the States starting with the assumption of responsibility for 
enforcement action. 

6/see Appendix C for Agency P~licy or1 "Division of Penalties 
-with State and Local Govern;nents," issued October 30, 1985. 



E. ADVANCE NOTIFICATION AND CONSULTATION 

A policy of "no surprises" must be the centerpiece of any 
effort to ensure the productive use of limited Federal and 
State resources and an effective "partnership" in achieving 
compliance. This principle should be applied to all aspects of 
the compliance and enforcement p~ogram covering inspections, 
enforcement a·ctivities, press releases and public inforl1'ation, 
and management data summaries upon which State and national 
performance are assessed. ~ 

In order to guarantee that there is ample advance notification 
and consultation between the proper State and Federal officials, 
EPA Regions should confer annually with each State, discuss the 
following areas and devise agreements as appropriate. The 
ag.reements should be unique to each State and need not cover 
all~aieas -- so long as there is a clear understanding and 
discussion of how each area will be addressed. 

1. Advance Notification to Affected States of Intended EPA 
Inspections and Enforcement ~ct1ons ~ 

Agreements should identify: 

who should be notified, e.g. 
~-the head of the program if it involves potential 

Federal enforcement: and 
who is notified of proposed/planned Federal inspections. 

- how the State will be notified, e.g. 
~-the agencies share inspection lists; and 
-- the agency contact receives a telephone call on a 

proposed Federal enforcement case. 

- when they will be notified -- at what point(s) in 
the process, e.g. 

when a case is being considered; and/or 
when a case is ready to be referred, or notice 
order issued. 

Some specific provisions need to be made to address the 
following: 

a. Advance Notification of State Attorneys General or other 
legal staff of potential EPA enforcement actions I/ 

While EPA's primary relationship with the State is and 
should continue to be with the State agency that has 
been delegated or been approved to administer the 
programs, EPA needs to ensure that all parties in the 

_7_7 In some States there are legal organizations that have direct 
enforcement authority ~hich by-passes the State AG, e.g., 
District Attorneys, internal legal counsel, Governor's 
General Counsel. In these instances, this guidance would 
annlv tn thAse other orgAniz~t{on~. 
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State affected by a pending EPA enforcement action receive 
appropriate advance notification. In addition, when EPA 
negotiates commitments each year with the State to address 
specific significant violators, it is important that all 
the parties affected by these commitments are aware of the 
legal enforcement support and associated resources needed 
to accomplish these goals. 

As part of the State/EPA Enforcement Agreements•process, 
the Region should discuss with the State agency their 
internal procedures and/or protocols for advance notification 
and consultation with the State AG or other legal staff. 
The State agency is responsible for assuring that the State 
AG or other legal staff are properly notified and consulted 
about planned Federal enforcement actions and/or enforcement 
initiatives on an ongoing basis. States are strongly 
encouraged to commit advance notification and consultation 
procedures/protocols reached between the State agency and 
the State AG (or State legal staff, as appropriate) to 
writing. The Regions should seek to incorporate these ' 
written protocols into the State/EPA Enforcement Agreements. 

The Region should do everything possible to work through 
the State agency on the issue of communicating with the 
State AG or other legal staff on potential EPA enforcement 
actions as well as other matters. However, if the State 
agency does not have a workable internal procedure and if 
problems persist, the Region, after advance notif icatio~ 
and consultation with the State agency, may make arrangements 
for directly communicating with the State AG or other legal 
staff. 

The Region and State agency should discuss how the outside 
legal organizations will be consulted on the commitments the 
State is makin~ to EPA on addressing significant violators 
each year. These consultations are intended to clarify the 
legal enforce1nent support needed to accomplish these goals. 
This is particularly important for those State agencies 
dependent upon the State AG or other outside legal organizations 
to implement their enforcement program. 

State agencies are also encouraged to notify these organi
zations of the anticipated timing of the negotiations eac~ 
year with EPA on the Enforcement Agreements, grants, and 
related documents. 

Regions are encouraged to work with their State agencies t~ 
set up a joint meeting at least annually to which all parties 
are invited-~the program and legal staffs of both the EPA 
Region and the State agency(s), plus D.s. Attorney staff 
and State AG staff--to review EPA's enforcement priorities 
and recent program guidance. 
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b. Federal Facilities 

Federal facilities may involve a greater or different 
need for coordination, particularly where the Federal 
facilities request EPA technical assistance or where EPA 
is statutorily required to conduct inspections (e.g., 
under RCRA). The advance notification and consultation 
protocols in the State/EPA Enforcement · 

Agreements should incorporate any of the types of special 
arrangements necessary for Federal facilities. The 
protocols should also address how the State will be 
involved in the review of Federal agency A-106 budget 
submissions~ and include plans for a joint annual review 
of patterns of compliance problems at Federal facilities 
in the State. 

c. Criminal Enforcement 

Although the Policy Framework does not apply to the ~ 
criminal enforcement program, to improve the coordination 
with States on criminal investigations and assist the 
States in their criminal enforcement efforts the Regions 
should discuss with States any affirmative plans for 
cross-referrals and cooperative criminal investigations. 
Such discussions should include the Special Agent in 
Charge and appropriate program staff familiar with criminal 
enforcement. 

In cases where other States or jurisdictions may be directly 
and materially affected by the violation, i.e., environmental 
or public health impacts, EPA's Regional Offices should attempt 
to notify all of the States that are interested parties or are 
affected bYthe enforcement action through the communication 
channels established by the State agreements, working through the· 
appropriat~ Regional Office. This notification process is parti
cularly important for hazardous waste cases in which regulatees 
often operate across State boundaries. 

Protocols for advance notification must be established with 
the understanding that each party will respect the other's need 
for confidentiality and discretion in regard to the information 
being shared, where it is appropriate. Continuing problems in 
this regard will be cause for exceptions to the basic principle 
of advance notification. 

~any of our statutes or regulations alre3dy specify pro
cedures for advance notification of the State. The State/Federal 
agreements are intended to supplement these minimum requirements. 

2. Establishment of a Consultative Process 

Advance notification is only a~ essential first step and 
should not be constr~ed as the desired end result of these 
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State/Federal agreements. The processes established should 
be consultative and should be designed to achieve the following: 

a·-·· inspections 

Advance notice to States through sharing of lists of 
planned Federal inspections should be designe~ so 
that State and Federal agencies can properly 6oordinate 
the scheduling of site inspections and facilit~te 
joint or multi-media inspections as appropriate. 
This should generally be done for all programs whether 
or not they are delegated, except for investigative 
inspections which would be jeopardized by this process. 

b. Enforc•ment Actions 

Federal and State officials must be able to keep one 
another current on the status of enforcement actions 
against noncomplying facilities. Regularly scheduled 
meetings or conference calls at which active and 
proposed cases and inspections are discussed may 
achieve these purposes. 

3. Sharing Compliance and Enforcement Information 

The Region and State should discuss the need for a process 
to share, as much as practicable, inspection results, monitoring 
reports, evidence, including testimony, where applicable for 
Federal and/or State enforcement proceedings. The Regions 
should also establish mechanisms for sharing with the States 
copies of reports generated with data submitted by the Regions 
and States, in~luding comparative data -- other· States in the 
Region and across Regions. 

4. Dispute Resolution 

The Region and State should agree in advance on a process 
for resolving disputes, especially differences in interpretation 
of regulations or program goals as they may affect resolution of 
individual instances of noncompliance. As stated in the policy 
on Performance-Based Assistance, the purpose in laying out a 
process by which issues can be surf aced quickly up the chain of 
command in both the Regions and States is to ensure that 
significant problems receive the prompt attention of managers 
capable of solving these problems expeditiously. 

5. Publicizing Enforcement Activities 

EPA has made commitments to account p~blicly for its 
compliance and enforcement programs. It is EPA's policy to 
publicize all judicial enforcement actions and significant 
administrative actions to both encojr~ge com,liance and serv8 
as a deterrent to noncompliance. 
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While State philosophies on these matters may vary, the 
Region and State should discuss opportunities for joint press 
releases on enforcement actions and public accounting of both 
State and Federal accomplishments in compliance and enforcement. 

Discussions should address how and when this coordination 
would take place. Regions sho~ld consult with the State on any 
enforcement related EPA press release or other media ev~nt · 
which affects the State. To the extent possible, the State 
should be given an opportunity to join in the press release or 
press conference if it has been involved in the underlying 
enforcement action. Further, EPA generated press releases and 
public information reports should acknowledge and give credit 
to relevant State actions and accomplishments when appropriate. 

-_ 6 ·• Publicly Reported Performance Data 

Regions should discuss with States mechanisms for ensuring 
the accuracy of data used to generate monthly, quarterly and/or 
annual reports on the status of State and Federal compliance 
and enforcement activities. Opportunities should be provided 
to verify the accuracy of the data with the States prior to 
transmittal to headquarters. Time conatraints may be a real 
limitation on what can be accomplished, but it is important to 
establish appropriate checks and control points if we are to 
provide an accurate refle=tion of our mutual acco~plishments. 
If there are no data accuracy concerns, these mechanisms may 
not be needed. 

-· 



APPENDIX A: ANNUAL PRIORITIES AND PROGRAM GUIDANCES 

Annual Priorities for Implementing Agreements 

FY 1985: Given the enormity of the task in the first year, 
3 priorities were established: 

0 defining expectations for timely and appropriate 
enforcement action: 

0 establishing protocols for advance notification 
and consultation: and 

0 reporting State data. 

FY 1986: Building on the FY 1985 process, three areas were 
emphasized: 

0 expanding the scope of the agreements process to 
cover all delegable programs: 

0 adapting national guidance to State-specific 
circumstances: and 

0 ensuring a constructive process for reaching 
agreement. 

FY 1987: Continuing to refine the approaches and working 
relationships with the States, three areas are 
to be emphasized: 

0 improving the implementation and monitoring of 
timely and appropriate enforcement response with 
particular emphasis on improving the use of 
penalty authorities; 

0 improving the involvement of State Attorneys 
General (or other appropriate legal staff) in 
the agree~ents process; and 

0 implementing the revised Federal Facilities 
Compliance Strategy. 

.• 



APPENDIX A 

EXI! CNG OR PLANNED NATIONAL GUID.l\NCE AFFP.CrlNG ST/\TE/EPA ENFORCEMENT AGRERMENJ.'S Pl«ESS Revised: 8/14/86 

Cro5~~utting National Guidance: 0 Revised Policy Framework for State/Federal Enforcement Agreements-reissued 8/86 
0 Agency-wide Policy on Perfor.nliince-llased Assistan~-· .· i'i:;sued by Admin. 5/31/85 

NOTFJ. Underlining represents guidance still to be issued. 

Wat0 r - NPDES 

0 "Ne: i 011.::i l Gui d.~ncP. 
for 1vers ight of 
NPI i ProeJranr, 
FY 187." 
( h Jed 4/18/86) 

°Fir 1. Regulation
int lit ion of 
ln·. lnces of non
c•Y 1. L::tnce r.eported 
in ~R. (13/26/85) 

0 <1'J("' Guidance 
( i~ Jed 3/86) 

0 Insp.~ct ion Strate1JY 
and C~Jidance 
(issued 4/85) 

0 Revised EMS 
( Enf or.cer~~nt Manage
pnt System) 
Tissued 3/86) 

0 NPDF'.S f'edera l 
Per lty Policy 
( issued 2/l l/86) 

0 st.- ·tegy for 
is: .=ince of NPDES 
mir lr. p.~rmi ts 
( issue1J 2/136) 

DrinkinQ Water 

0 "FY 85 Initiatives on 
C01Tpliance Monit0r.ing & 
En ( or.cein~nt Oversight. '' 
6/29/84 

0 "Final \.uiriance on fw.3 
Grant Prograrn l!11ple
mentat ion" 
(3/20/84) 

0 Reqs - NIPJJNR, 40CFR 
P~rt 141 and 142. 

. 
0 I:W annual Reporting 
Requirements - "Guidance 
for PWSS Program Report
ing Requirements" 
7/9/84 

0 "FY's 85-86 Strategy for 
Eliminating Persistent 
Violations at Comunity 
Water Systens." Memo 
from Paul Raltay 3/18/85. 

0 Guidance for the [);?velop
ment of FY 86 PWSS State 
Pra;Jr.am Plans and 
Enf or.cement Agreements" 
(issued 7/3/85) 

Air 

0 "Guid.::ince on Timely 
& ~ppropriate" ••• 
for Significant Air 
Violator.s." 6/28/84 

0 "Timely and Approp. 
Enf orcemnnt Response 
Guidance" 4/11/86 

0 National Air Audit 
System Guidelines 
for FY 1986. 
(issued 2/86) 

0 "Guidance on Fed
erally-Reportable 
Violations." 4/11/86 

0 Inspection Frequency 
Guidance (issued 
3/19/85 and 
reissued 6/11/86) 

0 "Final Technical 
Guidance on Review 
and Use of Excess 
Emission Reports" 
Memo Eran Ed Reich 
to Air Branch Chiefs 
--0.lid.::ince for 
Regional Off ices 
·(issued 10/5/84) 

RCRA 

0 "Interim National 
Criteria for a 
<;Nality Hazardous 
Waste Manag~nt 
Program under 
RCRA.." 
(reissued 6/86) 

0 "RCRA. Penalty 
Policy" 5/8/84 

°FY 1987 "RCRA. 
Implementation 
Plan"· 
(reissued 5/19/86). 

0 "RCRA. Enforce~nt 
Response Policy" 
(issued 12/21/84) 
(to be revised by 
12/86) 

0 "Carpliance and 
Enforcement 
Program Descrip
tions in Final 
Authorization 
Application and 
State Enf orce~nt 
Strategies," meroo 
from lee Themas to 
RAs. 
(is~ued 6/12/84) 

FIFRA 

°Final FY 87 
Enf orcenent & 
Certification 
Grant Guidance 
(issued 4/18/86) 

0 Interpretative 
Rule - FIFRA 
State Primacy 
Enforcement 
Responsibilities. 
40 FR Part 173 
1/5/83. 

Fed. Fae. 

°FF Com
pliance 
Strategy 
(to be 
.issued 
10/86) 

°FF Prog. 
Manual 
for Int>le
menting 
CERCIA 
Responsi-: 
bilities 
of Federal 
Agencies 
{draft/ 
85: to be 
issued in -final 
after 
CERClA 
reautho
n zat1on) . 
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NPDES DRINKING WATER 

0 Guidance on FY 86 UIC 
Enforcement Agreements" 
ICPG #40 (issued 6/28/85) 

0 "F'i 87 SP'-1S & OllN3 
Targets f nr the PWSS 
Prcx.Jram" (SNC definition) 
(issued 7/10/86) 

0 Guidance on FY 87 UIC 
Enforcement Agreements 
(Draft issued 7/1/86) 

0G.Jid~nce on FY 37 PWSS 
Enf or.cement A.greerncnts 
(issued 8/8/86) 

0 Guidance on Ilse of 
AO Author.i ty under. 
SC:W/\ l\mendments 
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APPENDIX B* 

EPA POLICY ON IMPLEMENTING NATIONALLY MANAGED OR 
COORDINATED ENFORCEMENT ACTIONS 

This policy addresses how EPA will handle the small 
subset of federal civil enforcement cases, both administrative 
and judicial, which are managed or coordinated at the EPA 
Headquarters leval. The policy was developed to ensure, these 
actions are identified, developed and concluded consistent 
with the principles set forth in the Policy Framework for 
State/EPA Enforcement •Agreements." It covers the criteria 
and process for deciding what cases might best be managed or 
coordinated nationally; the roles and relationships of EPA 
Headquarters and regional off ices and the States; and protocols 
for active and early consultation with the involved States 
an.d Regions. 

A.· Criteria for Nationally Managed or Coordinated Enforcement 
Cases 

Most enforcement cases are handled at the state, local ~ 
or EPA regional level for reasons of efficiency and effectiveness 
and because of the primary role that States and local governments 
have in enforcement under most of the major environmental 
statutes. The Policy Framework identifies several instances 
in which direct enforcement actions may be taken by EPA, which 
in most instances will be handled by EPA Regions pursuant to 
the State/EPA Enforcement "Agreements." However, some of 
those cases may most appropriately be managed or coordinated 
at the national level by EPA Headquarters. 

In addition to instances in which an EPA Region requests 
Headquarters assistance or lead in an enforcement case, these 
"national" cas•s will usually arise within the context of 
three of the criteria for direct EPA action mentioned in the 
Policy Framework: 

National Precedent (legal or program precedent): t1e 
degree to which the case is one of first impression 
in law or the decision is fundamental to establishing 
a basic element of the national compliance and 
enforcement program. This is particularly important 
for early enforcement cases under a new program or 
issues that affect implementation of the program on 
a national basis. 

Repeat Patterns of Violations and Violators: the 
degree to which there are significant patterns of 
rep~at violations at a given facility or type of 
source or patterns of violations within multi-facility 
regulated entities. The latter i~ of particular 
concern where the noncompliance is a matter of national 
(e.g., corporate) policy or the lack of sound environ
mental management policies and practices at a national 

*IssuAd bv t~e A~~iqt~nt Administrator f0r thP Office of 
-, . 
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level which can best be remedied through settlement 
provisions which affect such national policies and 
practices. 

Interstate Issues (multiple States or Regions): the 
degree to which a case may cross regional or state 
boundaries and requires a consistent approach. 
This is particularly important where there may~ be a 
potential for interregional transfers of pollu~ion 
problems_ and the case will present such issues· when 
EPA Regions or States are defining enforcement remedies. 

EPA's response to any of these circumstances can range 
from increased headquarters oversight and legal-or technical 
assistance, to close coordination of State and Regional 
enforcement action~, to direct management of the case by 
Hea!:lquarters. 

There are essentially two types of "National" cases. A 
nationally managed case is one in which EPA Headquarters has 
the responsibility for the legal and/or technical development 
and management of the case(s) from the time the determination 
is made that the case(s) should be nationally managed in 
accordance with the criteria and process set forth in this 
policy. A nationally coordinated case(s) is one which preserves 
responsibility for lead legal and technical development and 
management of the cases within the respective EPA regions 
and/or state or local governments. This is subject, however, 
to the oversight, coordination and management by a lead 
Headquarters attorney and/or program staff on issues of 
national or progra~matic scope to ensure that all of the 
cases within the scope of the nationally coordinated case are 
resolved to ac~ieve the same or compatible results in furtherance 
of EPA's national program and enforcement goals. 

Section C below describes more fully the roles an~ 
relationships of EPA headquarters, regional, and state 
personnel, both legal and technical, in either nationally 
managed or nationally coordinated cases. 

There are several factors to apply to assess whether, in 
addition to the normal Headquarters oversight, a case should 
be handled as: (1) nationally managed; or (2) nationally 
coordinated. None of these factors may necessarily be sufficient 
in themselves but should be viewed as a whole. These factors 
will include: 

availability or most efficient use of State or EPA 
Regional or Headquarters resources. 

ability of the agency to affect the outcome through 
alternative means. One example is issuance of 
timely policy guidance which would enable the States, 
local governments or EPA Regions to establish the 
appropriate precedent through independent action. 
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favorable venue considerations. 

environmental results which could be achieved through 
discrete versus concerted and coordinated action, 
such as potential for affecting overall corporate 
environmental practices. ; 

location of government legal and technical expertise 
at EPA Headquarters or in the Regions, recognizing 
that expertise frequently can be tapped and arrange
ments made to make expertise available where needed. 

To the extent possible, where cases warrant close national 
attention, EPA Headquarters will coordinate rather than 
directly manage the case on a national basis thereby enabling 
Regions and States to better reflect facility-specific enforcement 
considerations. 

B. Process for Identifying Nationally-Managed or Coordinated 
Cases -- Roles and Responsibilities 

EPA recognizes the importance of anticipating the need 
for nationally managed or coordinated cases to help strengthen 
our national enforcement presence; and of widely sharing 
information both on patterns of violations and violators and 
on legal and program precedent with EPA Regions and States. 
To do this: 

Headquarters program offices, in cooperation with the 
Off ice of Enforcement and Compliance Monitoring should 
use the Agency's strategic planning process to help 
identify upcoming enforcement cases of national precedence 
and importance. They also should develop and disseminate 
to Regions information on anticipated or likely patterns 
or sources of violations for specific industries and 
types of facilities. 

Regional off ices are responsible for raising to Head
quarters situations which pose significant legal or 
program precedent or those in ~hich patterns of violations 
are occurring or which are likely to be generic ind~str;
wide or company-wide which would make national case 
management or coordination particularly effective. 

State and local officials are encouraged to raise to EPA 
Regional Off ices situations identified above which would 
make national case management or coordination particularly 
effective. 

Whether a case ~ill be managed or coordinated at the 
national level will be decided by the Assistant Administrator 
for Enforcement and Compliance Monitoring after full consul
tation with the affected program Assistant Administrators, 
Regional Ad~inistrator~ and state or local governments in 
what is intended to be a consensus building process. There 
will be a full discussion a:nong all of the parties of all of 
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the ramifications for the program and a review of all of the 
important criteria involved in the decision. In the event of 
a lack of consensus as to whether the case should be managed 
or coordinated at the national lev~l, the AA for OECM shall 
make the determination, with an opportunity for a hearing 
and timely appeal to the Administrator or Deputy Admini
strator by the Regional or other EPA Assistant Administt'ator. 

The Regions will be responsible for communicating with 
any affected States using mechanisms established in the State/ 
EPA Enforcement •Agreements,• to raise the possibility of 
national case management or coordination and to ensure that 
timely information on the status of any independent state, 
local or regional enforcement actions can and would be factored 
into the decisions regarding: (1) whether. to manage the case 
nat}on~lly; (2) whether to coordinate the case nationally: (3) 
wha·t legal and technical assistance might be provided in a State 
lead case; and (4) what facilities to include in the action. 

c. Case Development -- Roles and Responsibilities 

Nationally managed cases are those that are managed out 
of EPA Headquarters with a lead headquarters enforcement 
attorney and a designated lead headquarters program contact. 
Notwithstanding headquarters lead, in most instances, timely 
and responsive Regional off ice legal and technical support 
and assistance is expected in developing and managing the 
case. In these instances, the Regions will receive credit 
for a case referral (on a facility basis) for this effort. 
The decision on the extent of Regional off ice involvement 
and case referral credit will be made at the time of decision 
that the case s.-hould be nationally managed. Regions which 
play a significant role in the development and/or prosecution 
of a case will be involved in the decision-~aking process in 
any case settlement proceedings and the Regional Administrator 
will have the opportunity to formally concur in any settlement. 

Nationally coordinated cases are those that are coordi
nated out of EPA Headquarters with lead regional and/or state 
or local attorneys and associated program office staff. The 
headquarters attorney assigned to the case(s) and designated 
headquarters program off ice contact have clear responsibility 
for ensuring national issues involved in the case which 
require national coordination are clearly identified and 
developed and in coordinating the facility-specific actions 
of the regional off ices to ensure that the remedies and 
policies applied are consistent. This goes beyond the normal 
headquarters oversight role. The headquarters officials have 
both a facilitator role in coordinating information exchange 
and a policy role in in:luencing the olltcome for the identified 
issues of national concern. 
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Whether a case is nationally managed or nationally 
coordinated, as a general rule if EPA is managing a case, 
States will be invited to participate fully in case develop
ment and to formally join in the proceedings if they so 
desire by attending meetings and planning sessions. States 
will be consulted on settlement decisions but will be asked 
to formally concur in the settlement only if they are parties 
to the litigation. 

On a case-by-case basis, the National Enforcement and 
Investigations Center (NEIC) may be asked to play a role in 
either type of national case to coordinate evidence gathering, 
provide needed consistency in technical case development 
and policy, witnesses and chain of custody, and/or to monitor 
consent decree compliance. 

D. ~'Press Releases and Major Communications 

A communications plan should be developed at an early 
stage in the process. This should ensure that all of the 
participating parties have an opportunity to communicate ; 
their role in the case and its outcome. Most important, the 
communications plan should ensure that the essential message 
from the case, e.g., the anticipated precedents, gets sufficient 
public attention to serve as a deterrent for potential future 
violations. 

All regional and.state co-plaintiffs will be able to 
issue their own regional, state-specific or joint press 
releases regarding the case. However, the timing of those 
releases should be coordinated so that they are released 
simultaneously, if possible. 

It is particularly important that the agencies get 
maximum benefit from the deterrent effect of these significant 
national cases through such mechanisms as: 

more detailed press releases to trade publications 
i.e., with background information and questions and 
answers 
development of articles 
interviews with press for development of more in
depth reporting 
press conferences 
meetings with public/environmental groups -- including 
meetings on the settlement of national cases which 
have generated intense local or national interest 
speeches before industry groups about actions 
communications wit~ congressional committees 
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UNITED STATES ES\1ROSMISTAL PROTECTION AGENCY 

WASHINGTON, D.C. 21460 . 

OCT 30 5E5. 

MEMORANDUM 

SUBJECT: 

FROM:.· 

Dtv••ion of Penalties with State and1'\°cal 

Courtney M. Price (!~ fh :-fl~ 
Assistant Administrator--for ~nforcement 

an4 Compliance Monitoring 

TO: Regional A~ministratora 
Associate Enforcement Counsels 
Program Enforcement D{vision Directors 
Regional Counsels 

OPPIC'I OF INf04lC'fWf!'o"'T 
4UIO COWPL14"'CI 

.. OWITO&llllG 

Goverrunents 

This memorandum provides guidance to Agency enforcement 
attorneys on the division of civil penalties vith state and. 
local governments, vhen appropriate. In his •policy Framework 
for State/EPA Enforcement Agreements• of June 26, 1984, Deputy 
Ad~inistrator Al Alm stated that the EPA should arrange. for 
pen~lties to accrue to states where permitted by law. This 
statement generated a number of inQuiries from states and from 
the Regions. Both the states and the Regions were particularly 
interested in vhat factors EPA would consider in dividing 
penalties with state and local governments. In addition, the 
issue was raised in two recent cases, U.S. v Jones ' Laughlin 
(N.O. Ohio) and U.S. v Georgia Pacific Corporation (M.D. La.). 
In each ease, a state or local goverru:nental entity requested a 
significant portion of the involved penalty. ConseQuently, OECM 
and OOJ jointly concluded that this policy was needed. 

. . 

EPA oenerally encourages state and local participation in 
federal environmental enforcement actions. State and local 
entities may share in civil penalties that result from their 
participation, to the extent that penalty division is permitted 
by federal, state and local law, and is appropriate under the 
circumstances of the individual case. Penalty division advances 
federal enforcement goals by: 

l) encouraging states to develop and maintain active 
enforcem~nt programs, and 

2) enhancing federal/state cooperation in environmental 
enforcement. 
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However, penalty division 1hould be approached cautiously because 
of certain inherent concern•, including: 

l) increased complex 1 ty in negot iation1 among _the 
various parties, and the accompanying potential 
for federal/state disagreement over penalty 
divisioni and 

2) compliance with the Miscellaneous Receipts Act, 31 
u.s.c. 53302, which requires that f~nds properly 
payable to the United States must be paid to the u.s. 
Treasury. Thus any agreement on th• div11ion of 
penalties must be completed prior to issuance of and 
incorporated into a consent decree. 

_ .As in any other court-order•d assessment of penalties under 
the statutes administered by EPA, advance coordination and 
approval of penalty divisions with the Department of Justice is 
rer;uired. S.imilarly, the Department of Justice will not agree/ 
to any penalty divisions without my advance concurrence or that 
of my designee. In accordance with current Agency policy, 
advance copies of all consent decrees, irieluding those involv
ing penalty divisions, should be forwarded to the appropriate 
Associate Enforcement Counsel for review prior to ~ommencement 
of ne~otiations. 

The following factors should be considered in deciding if 
penalty division is appro~riate: . . 

· l) The state or local ;overnment must have an indepen
dent claim under federal or state la~ that supports 
its entitle~ent to civil penalties. If the entire 
basis of the litigation is the federal enforcement 
action, then ~he entire penalty would be due to the 
federal government. 

2) The state or local government must have the authority 
to seek civil penalties. If a state or local govern
ment is a~thorized to seek only limited civil 
penalties, it is ineligible to share in penalties 
beyond its statutory limit. 

J) The state or local government must have partici
pated actively in prosecuting the case. For example, 
the state or loeal government must have f 1led coni
plaints and pleadings, asserted claims for penalties 
and been actively involved in both litigating the 
ease and any negotiations that took place pursuant 
to the enforcement action. 
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4) Por contempt actions, the 1tate or local government 
auat have participated in the underlying action 
giving r11e to the contempt action, been a aignatory 
to the underlying consent decree, participated 
in the contempt action by filing pleading• aaaerting 
claims for penalties, and been actively involved 
in both litigating the case and any negotiation1 
connected vith that proceeding.1/ . · 

The penalties should be divided in a proposed conient 
decree based on the level of participation and the penalty 
assessment authority of the state or locality. Penalty division 
may be accomplished more readily if specific tasks are assigned 
to p~rticular entities during the course of the litigation. 
But··in all events, the division should reflect a fair apportion
ment based on the technical and iegal contributions of the 
participants, within the limits of each participant'• 1tatutory 
entitlement to penalties. Penalty division should not take 
place until the end of settlement negotiation. The 1ubject 
of penalty division is a matter for discussion among the 
governrnental plaintiffs. It is inappropriate for the defendant 
to participate in sueh discussions. 

cc: F. Henry Habicht II, Assistant Attorney General 
Land and Natural Res~urces Division 

l/ If the consent decree contains stipulated penalties and 
specifies how they are to be divided, the ;overnment will 
abide by those terms. 

: 
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QMORANDlDI 

UNITED STATES ENVIR~NMENT AL PROTECTION AGENCY 

WASHINGTON, o.e. 20460 . 

NOV 2 2 1995 
OfFICEOf 

ENFORCEMENT AND 
COMPLIANCE ASSURANCE 

SUBJECT: Policy on 
Communit'y 

e Enforcement Responses to·Small 
,,,,.,,.., 

FROM: 

TO: 

Steven A. 
Assistant 

Assistant Administrators 
General Counsel 
Regional Administrators 
Deputy Regional Administrators 
Regional Counsel 
Regional Enforcement Coordinators 

The attached Policy on Flexible ·state E~forcement Responses 
to Small Community Violations (Small Communities Policy) 
implements parts of Reinventing Environmental Regulation · 
Initiatives 13 and 21 announced by President Clinton on March 16, 
1995. These two initiatives seek to enhance the environmental 
compliance of .small communities and to promote· alternative 
strategies for communities to achieve environmental and economic 
goals. ' · 

I 

Specifically, the Small Communities Policy seeks to assure 
States that they have, within appropriate limits, the flexibility 
to design and use multimedia compliance assistance and compliance 
prioritization measures as alternatives to traditional 
enforcement responses when addressing a small community's 
environmental violations. The Small Community Policy establishes 
the parameters for State small community environmental compliance 
assistance programs that EPA will generally consider adequa~e and 
recommends options for States to follow in developing and 
implementing their programs, but leaves many of the details to 
the discretion of States .. EPA believes this approach will ensure 
adequate protection of public health and the environment while 
affording States flexibility to develop small community . 
environmental compliance assistance programs tailored to local 
conditions and specific State needs. 
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Please note· that this policy does not mandate action on the 
part of States. States are free to offer compliance assistance 
or not. Should States choose, however, to offer environmental 
compliance assistance to small communities, those doing so in a · 
manner consistent with the framework provided in this policy can 
generally expect EPA to def er to their a.ct ions. 

I wish to thank the many commenters who review~d the 
June 30, 1995 draft policy and pr9vided comments. The policy .I 
issue today is a bet~er document because of your efforts. If you 
have qliestions or fu.rther comments, please contact Kenneth Harmon 
of the Chemical, Commercial Services and Municipal Division at 
(202) 564-4079. . 

Attachments 

cc: Small community Coordinators, Regions I-X 
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This policy expresses EPA's support for States'1 use of enforcement. flexibility to 
provide compliance incentives for small communities. EPA acknowledges that States and 
small communities can realize environmental benefits by negotiating, entering into, and 
implementing enforceable compliance agreements and schedules that require communities to 
correct all of their environmental violations expeditiously while allowing the community to 
priori= among competing environmental mandates on the basis of comparative risk2. 
States may provide small communities an incentive to request c'ompliance assistance by 
waiving part or all of the penalty for a small community's violations if the criteria of this 
policy have been met. If a State acts in aCcordance with this policy and addresses small 
·community environmental noncompliance with compliance assistance in a way that represents 
reasonable progress toward compliance, EPA generally will not punue a separate ·Federal 
civil administrative or judicial action for penalties or additional injunctive relief. 

· This policy does not apply to any criminal conduct by small communities or their 
employees. To the extent that ~ policy may differ from the ienns of other applicable 
enforcement response policies, this document supersedes those policies. 

1 This policy will also apply to. the actions of territories and to the actions of Native 
American Tribes where conditions have been met for EPA to treat the Tribe as a State. 

2 EPA currently has a number of risk assessment resources available to the public, 
including its computer-based Jnfonnation Risk Information System (IRIS). EPA comparative 
risk projects across the eountry have provided training and technical assistance to more than 
45 State, local, tribal and ·watershed risk assessment efforts in an attempt to bring together 
stakeholders to reach consensus on which local environmental problems pose the most risk to 
human health, ecosystem }lealth, and quality of life; and to develop consensus oil an action 
plan to reduce those risks. EPA does not suggest that States and small communities need 
prepare a formal comparative risk assessment as part of ~e small community environmental 

. ·compliance a5sistance P~· 
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Flexible State EnfoicerQent Jemonses 

. EPA's deference to a State's exercise of enforcement discretion in response to a small 
community's violations will be based on an auessment of the adequacy of the process the 
State establishes and follows in: · 

• responding expeditiously to a communi~'s 1a1uest for compliance assistance; 

• selecting the communities· to which it offers compliance assistance and· a flexible 
enforcement response; · · · · · · 

• · assessing the community's good faith and compliance status; 

• establishing priorities for addreuing violations; and 

• ensuring prompt comction of all environmental violations. 

·EPA will give its deference more readily to a Slate that bas. previously submitted a 
description of its small com~unity environmental compliance assistance program to the 
Agency, thereby allowing EPA to familiarize itself with the.adequacy of the Slate's 
p!Ocesscs. 

Select.iq communities 

EPA intends this policy to apply only to small communities unable to satisfy all 
applicable environmental mandates without the Slate's compliance assistance. Such 
communiti~, generally comprised of fewer than 2,SOO residents',. Should be: 

• non-profit. 

• governing entities (mcorporated or unincorporated) 

• that own facilities that supply municipal services. 

EPA's evaluation of the appropriateneu of a Slate's. small community environmental 
compliance assistance program will depend in part on whether the Slate uses measures of 
administrative, technical,· and financial capacity to limit provision of the benefits of this 
policy to those communities that truly need assistance. Such capacity measure5 could · 

3 EPA selected a popuiation figure of 2,SOO tO be consistent with 42 U.S.C. 6908, which 
established 'the Small Town Environmental Planning Program, and which defined the tenn 
. small town to mean •an incorporated or unincorporated community ... with a popwation of 
less than 2,500. • · 



include,\ among other things, nuinb,er of staff and their responsibilities, degree of isolation 
from other nearby ·e:ommunities; evaluation of existing infrastrueture, average household 
income, the last decade's median housing values, employment opportunities, population 
projections, population age representation, revenue sources, revenue ·generating capacity, the 
level of government that operates the utility systems, current bond debt, and an assessment of 
the impact of other Federal mandates competing with environmental mandates for the 
community's resources. 

Not less than quarterly, a State should provide EPA with a list of communities 
participating in its small community environmental compliance assistance ~ to ensure 
proper State and-Federal coordination· on enforcement activity. · 

Ascescln1 &ood faith and compllance status 

In considering whether a State has ·established and is following an adequate process 
for assessing a small community's good.faith, EPA generally will look at such factors as the 

· participating communities' candor in contacts with State regulators· and the communities' 
efforts to comply with applicable environmental requirements. Measures of a small 
community's efforts to comply include: .. · 

• attempts to comply or a request for compliance assisiance prior to· the initiation of an 
enforcement response; · 

• prompt correction of known violations; 

• willingneu to remediate harm to public health, welfare, or the environment; 

• readiness to enter .into a written and enforceable compliance agreement and schedule; . 
and· · 

• adherence to the schedule. 

A State's assessment of a small community's compliance status should identify: 

• every environmental·requirement to which the community's municipal operations are 
subject; 

. . 
• the community's current and anticipated future violations of thOse requirements: 

• the comparative risk to public health, welfare, or the environment of each current and 
anticiJ>ated future violation; and . 

• the community's compliance options. 
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In addition, EPA recommends ttiat the process developed by the State include consid~don 
_ of regionali7.ation and restructuring as compliance alternatives, and consideration of the 
impact of promulgated regulations scheduled to ~me effective in .the future. 

Priorities for addressins violadom 

· States seeking EPA's deference should require small communities to correct any 
identified violations of environmental regulations as soon as possible, taking into . 
consideration the community's administrative, technical, and. financial capacities, and the 
State's ability tD mist in stmigtheaiing those capacities. A small commwiity should address 
all of its violations in order of risk-based priority.' Any identified violation or - -
circumstance that may present an imminent and substantial endangerment. to, has caused or is 
causing actual serious harm to, or praents a serious threat to, public health, welfare, or the 
environment is to be addressed immediately in a manner that abates the endangerment or 
harm and reduces the thm.t. · Activities necessary to abate the endangerment or harm and 
reduce the threat posed by such violations or circumstances are not to be delayed while the 
State and small community establish and implement the process for assigning priorities for 
. correcting other violations. · 

F.nsurin& prompt correct1on Gt violatlom 

If the small community cannot correct all of its violations within 180 days of the 
State's commencement of compliance assistance to the commuriity,. the State and· the 
community should, wi~ 180 days of the State's commencement of compliance assistance to 
the community, enter into and begin implementing a written and enforceable compliance · 
agreement and schedule' that: · 

• establish a specified period for comcting all outstanding violations in order of risk- · 
based priority;• · 

. " EPA does not intend that establish~t :or risk-based priorities be viewed is mandating 
delay in addressing low priority violations that can be easily and quickly corrected withQut 
affecting progress' toward addressing higher priority violations requiring long term 
compliance efforts. . · · 

5 Neither a State nor a eommunity may unilaterally alter or supersede a community's 
obligations undei: Cxisting Federal administrative orders or Federal judicial consent decreeS. 

6 States may allow weighing of unique local concerns and characreristics, but the process 
should be sufficiently standardized and objective that an impartial third person using the same 
·process and the same facts would not reach significantly different results. Public notification 

. and public participation are an important part of the priority setting process. 
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• incorporate ~terim mileStbnes that demonstrate reasonable progress toward 
compliance;· · 

• contain proviSions to ensure continued compliance with all environmental 
· requirements with which the community· is in compliance at the .time the agreement is· 

entered; and 

• incorporate provisions, where they would bC applicable to the small community, to 
ensure future compliance with any additional already promulgated environmental 
requirements· that will become 'effective after the agreement· is signed. 

·Consultation. with EPA during the drafting of a compliance agreement and schedule 
and the forwarding of final compliance agreements ~d schedules to EPA arc recommended 
to ensure apprOpriate coordination between thC State and EPA. · 

Limits on EPA Deference 

EPA reserves all of its enforcement authoi'ities. EPA will generally defer to a State's. 
ex~ of its enforcement discretion in accordance with this policy, except that EPA 
reserves its enforcement discretioq with respect to any violation or circumstance that may 
present an imminent and substantial endangerment to, bas caused or is causing actual serious 
harm to, or presents a serious threat to, public health, welfare, or the environment. 7 

The Policy on Flexible State Enfon:ement Responses to Small Community Violations 
does not apply if, in BPA's judgment: 

• a State's small coinmunity environmental 'iC>Mpliance assistance program process fails 
· to .satisfy the adeqllacy criteria stated above; or 

• a State's application of its small community environmental compliance· assistarice 
program process fails in a specific case adequately to protect public health and the 
environment because it neither requires nor results in reasonable progress toward, and 
achievement of, environmental compliance by a date certain. 

7 EPA will regard any unaddressed violation or circumstance th3:t may present ~ , 
imminent and substantial endangennent to, bas caused or is causing actual serious harm to, 
or presents a serious threat to, public health, welfare, or the environment in a small 
community. participating in a State environmental compliance assistance program as a matter 
of national significance which reqllires consultation with or the concunence of, as 
appropriate, the Assistant Administrator for Enforcement and Compliance Assurance or his 
or her delegatee before initiation of an EPA enforcement response. 
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. . 
Where EPA-determines that this policy does not apply, and where EPA .has reserved 

its enforcement discretion, other existing EPA enforcement policies remain applicable. ·The 
State's and EPA's options m these circumstances include diScrction tO take or not take formal 
enforcement action in light of factual, equitable, or community capacity considerations with 
respect to viola~ons that had been identified during compliance assistance and were not 
corrected. Neither the State's actions in providing, nor in failing to provide, compliance 
assistance shall constitute a legal defense in any ~orcement action. However, a 

. community's good faith efforts to correct violations during compliance assistance may be 
· considered a mitigating factor in determining the appropriate enforcement ~se or penalty 

· · in· subsequent enforcement actions. 

Nothing in this policy is intended. to release a State from any obligations to· supply 
EPA·with req~ routinely collected and reported information. As described above, States 
should provide EPA with lists of participating small communities and copies of final · 
compliance agreements and schedules. States should also give EPA immediate notice upori 
discovery of a violation or circumstance that may present an imminent and substantial 
endangerment to,· has caused or is causing actual· serious harm to, or presents serious threats 
to, public health, welfare, or the environment. 

This policy has no effect. on the existing authority of ciQz.t;ns to initiate a legal action 
against a community alleging environmental violations. 

This policy sets fOrth factors for consideration that will guide the Agency iii its 
. exercise of enforcement discretion. It states the Agency's views as to how the Agency 
intends to allocate and structure enforcement resources. 'lbe PQlicy is not final agency . 
action, and is intended as guidance. This policy is not intended for use in pleading, or at 
hearing or .trial. It does not create any rights, duties, obligations, or defenses, implied or 
otherwi~, hi any third parties • 

. · 
. Policy Assessment 

Measuring the suc.cess of compliance assistance programs is a critical component of 
lEP A's ability to assess the iesults o.f compliance and enforcement activities. EPA will work 
with States to evaluate the effectiveness of the Policy on Flexible State :Enforcement 
Responses to Small Community Violations. Within three years following its issuance, EPA 
will consider whether the.policy should be continued, modified, or discontinued. · 
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VI. SPECIALIZED ENFORCEMENT TOPICS 

I. PROVIDING ENFORCEMENT INFORMATION TO OUTSIDE PARTIES 



vr.r.1. 

"Policy Against No Action Assurances", dated November 16, 1984. 
See GM-34.* 



vr.r.2. 

"Enforcement Document Release Guideline", dated September 16, 
1985. GM-43.* 



VI.I.3. 

"Policy on Publicizing Enforcement Activities", dated November 21, 1985. 
Modified by I.5, below. 

(' 





MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

NOV 2 I 1935 

Policy on Publ~ciz;>)g E~rcement~ti~ities 

Courtney M. Price ~ ('h~,,.._,,__._ 
Assistant Administrator for Enforcement 

Je:::f::m;:~a:::6:onito~:~!rfy-<-. '?;f.~,e--/ Assistant Adminis or f~~ r Affaifs 
Assistant Admi ls rators;/: ·-, 
General Counse / 
Inspector General 
Regional Administrators 
Off ice of Public Affairs 
(Headquarters and Regions I-X) 
Regional Counsel (I-X) 

Attached is the EPA Polic} on Publicizing Enforcement 
Activities, a joint project of the Office of Enforcement and 
Compliance Monitoring and the Offic~ of Public Affairs. The 
document establishes EPA policy on informing the public about 
Agency enforcement activities. The goal of the policy is to 
improve communication with the public and the regulated community 
regarding the Agency's enforcement program, and to encourage 
compliance with environmental laws through consistent public 
outreach among headquarters and regional offices. 

To implement this policy, national program managers and 
public affairs directors shoul~ review the poli~y for the purpose 
of preparing program-specific procedures where appropriate. 
Further, program managers should consider reviewing the implemen
tation of this policy in EPA Regional Off ices during their regional 
program reviews. These follow-up measures should ensure that 
publicity of enforcement activ~ties will constitute a key element 
of the Agency's program to deter environmental noncompliance. 

Attachment 



EPA POLICY ON PUBLICIZING ENFORCEMENT ACTIVITIES 

I. PURPOSE 

This memorandum establishes EPA policy on informing the 
public about Agency enforcement activities. This policy is 
intended to improve EPA communication with the public and the 
regulated community regarding the goals and activit~es of the 
Agency's enforcement program. Appropriate publication of EPA 
enforcement efforts will both encourage compliance and serve as 
a deterrent to noncompliance. The policy provides for consistent 
public outreach among headquarters and regional offices. 

II. STATEMENT OF POLICY 

It is the policy of EPA to use the publicity of enforcement 
activities as a key element of the Agency's program to deter 
noncompliance with environmental laws and regulations. Publicizing 
Agency enforcement activities on an active and timely basis informs 
both the public and the regulated community about EPA's efforts 
to promote compliance. 

Press releases should be issued for judicial and administrative 
enforce~ent actior.s, including settlements and successful rulings, 
and other significant enforcement program activities. Fur~~ 
the Agency should consider employ~ng a range of methods of • 
publicity such as press conferences and informal press briefin s, 
articles, prepared statements, interviews and appearances at 
seminars by knowledgeable and authorized representatives of the 
Agency to inform the public of these activities. EPA will work 
clo~ely with the states in developing publicity on joint enforcement 
activities and in supporting state enforcement efforts. 

III. IMPLEMENTATION OF POLICY 

A. When to Use Press Releases 1/ 

1. Individual Cases 

It is EPA policy to issue press releases when the Agency: 
(1) files a judicial action or issues a major administrative 
ord£r or complaint (including a notice of proposed contractor 
listing and the administrative decision to list); (2) enters 
into a major judicial or administrative consent decree or files 
a motion to enforce such a decree; or (3) receives a successful 
court ruling. In determining whether to issue a press release, 

1/ The term "press release" includes the traditional Agency press 
release, press advisories, notes to correspondents and press 
statements. The decision on what met~od should be used in a given 
situation must be coordina~ea with t~~ appropriate public affairs 
office(s). 
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EPA personnel will consider: (1) the amount of the proposed 
or assessed penalty (e.g., greater than $25,000); (2) the signifir ... :e 
of the relief sought or required in the case, and its public 
health or environmental impact: (3) whether the case would 
create national or program precedence; and (4) whether unique 
relief is sought. However, even enforcement actions- that do not 
meet these criteria may be appropriate for local publicity in 
the area where the violative conduct occurred. Where appropriate, 
a single press release may be issued which covers a group or 
category of similar violations. 

Where possible, press releases should mention the environmental 
result desired or achieved by EPA's action. For example, where 
EPA determines that a particular enforcement action resulted (or 
will result) in an fmprovement in a stream's water quality, the 
press release should note such results. In addition, press 
releases must include the penalty agreed to in settlement or 
ordered by a court. 

Press releases can also be used to build better relationships 
with the states, the regulated community, and environmental groups. 
To this end, EPA should acknowledge efforts by outside groups to 
foster complia~ce. For example, where a group supports EPA . 
enforcement efforts by helping to expedite the cleanup of • \ 
Superfund site, EPA may express its support for such initiati~s 
by issuing a press release, issuing a statement jointly with the 
group, or condu=ting a joint press conference. 

2. Major Policies 

In addition to publicizing individual enforcement cases, EPA 
should publicize major' enforcement policy statements and other 
enforcement program activities since knowledge of Agency policies 
by the regulated community can deter future violations. Such 
publicity may include the use of articles and other prepared 
statements on enforcement subjects of current interest. 

3 •. Program Performance 

Headquarters and regional off ices should consider issuing 
quarterly and annual reports on Agency enforcement efforts. 
Such summaries present an overview of the Agency's and Regions' 
enforcement activities; they will allow th~ public to view 
EPA's enforcement program over time, and thus give perspective 
to our overall enforcement efforts. The summaries should cover 
trends and developments in Agency enforcement activities, and 
may include lists of enforcement actions filed under each statute. 
The Office of Enforcement and Compliance Monitoring's (OECM) 
Office of Compliance Analysis and Program Operations, and the 
Offices of Regional Counsel will assist the Public Affairs Off ices 
in this data gathering. Public Affairs Offices can also rely on 
the figures contained in the Strategic Planning Management System.~ 
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4. Press Releases and Settlement Agreements 

EPA has, on occasion, agreed not to issue a press release 
as part of a settlement agreement. EPA should no longer agree 
to a settlement which bars a press release or which restricts 
the content of a press release. On January 30, 1985, the Deputy 
Administrator issued an abbreviated press release policy, which 
stated in pertinent part that: "It is against EPA pPlicy to 
negotiate the agency's option to issue press releases, or the 
substance of press releases, with parties outside of EPA, 
particularly those parties involved in settlements, consent 
decrees or the regulatory process." This policy will help to 
ensure consistency in the preparation of press releases and 
equitable treatment of alleged violators. 

B. Approval of Press Releases 

EPA must ensure that press releases and other publicity 
receive high priority in all reviewing offices. By memorandtim 
dated August 23, 1984, the Office of External Affairs directed 
program off ices to review and comment on all press releases 
within two days after the Office of Public Affairs submits its 
draft to the program office; otherwise concurrence is assumed. 
Tnis review policy extends to OECM and the Off ices of Regional 
Counsel for enforcement-related press rel.eases. 

c. Coordination • \ 
1. Enforcement, Program, and Public Affairs Offices 

More active use of publicity requires improved coordination 
among regional and headquarters enforcement attorneys, program 
offices and public affairs offices. The· lead office in an 
enforcement case, generally the regional program office in an 
administrative action and the Office of Regional Counsel or OECM 
in a judicial action, should notify the appropriate Public Affairs 
Office at the earliest possible time to discuss overall strategy 
for communicating the Agency's action (e.g., prior notice to 
state or local officials) and the the timing of a press release. 
The lead office should stay in close contact with Public Affairs 
as the matter approaches fruition. 

2. Regional and Headquarters Offices of Public Affairs 

Regional and headquarters Public Affairs Of fices should 
coordinate in developing press releases both for regionally-based 
actions that have national implications and for nationally ma~ageo 
or coordinated enforcement actions. Whenever possible, both 
regional and headquarters off ices should send copies of draft 
press releases to their counterparts for review and comment. 
Both such off ices should also send copies of final releases to 
their counterparts. 
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3. EPA and DOJ 

EPA can further improve the timeliness and effectiveness 
of its press releases regarding judicial actions by coordinating 
with DOJ's Office of Public Affairs. When an EPA Office of 
Public Affairs decides that a press release in a judicial enforce
ment case is appropriate, it should notify DOJ or th~ appropriate 
U.S. Attorney's Office to ensure timeliness and consistency in 
preparation of press releases. DOJ has been requested to notify 
OECM when DOJ intends to issue a release on an EPA-related case. 
EPA's Office of Public Affairs will immediately review such 
draft releases, and, if necessary to present the Agency's position 
or additional information, will prepare an Agency release. 

4. EPA and the States 

Another important goal of this policy is to encourage 
cooperative enforcement publicity initiatives with the states. 
The June 26, 1984, "EPA Policy on Implementing the State/Federal 
Partnership in Enforcement: State/Federal Enforcement 'Agree
ments, '" des er ibes key subjects that EPA should 'discuss with 
the states in forming state-EPA Enforcement Agreements. The 
section on "Press Releases and Public Information," states tha":. 
the ".Region and State should discuss opportunities for joint 
press releases on enforcement actions and public accountin~ o~ 
both State and Fejeral accomplishments in compliance and eiffo~ce
ment." Further, as discussed in the subsequent January 4, 198~, 
Agency guidance on "Implementing Nationally Managed or Coordinated, 
Enforcement Actions," the timing of ~tate and EPA releases 
"should be coordinated so that they are released simultaneously." 

Accordingly, EPA Public Affairs Offices should consult 
with the relevant state agency on an EPA press release or 
other media event which affects the State. EPA could offer 
the State the option of joining in a press release or a press 
conference where the State has been involved in the underlying 
enforcement action. Further, EPA-generated press releases and 
public information reports should acknowledge and give c-redit 
to relevant state actions and accomplishments when appropriate. 

Finally, it is requested that EPA Public Affairs Offices 
send the State a copy of the EPA press release on any enforcement 
activity arising in that state. 

D. Distribution of Press Releases 

The distribution of EPA press releases is as important as 
their timeliness. Press releases may be distributed to the local, 
national, and trade press, and local and network television 
stations. 
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1. Local and National Media 

EPA must "direct" its press releases to ensure that the 
appropriate geographical areas learn about EPA enforcement 
·activities. To accomplish this goal, the appropriate Public 
Affairs Off ice should send a press release to the m~dia and 
interest groups in the affected area, i.e., the local newspaper 
and other local publications, television and radio stations, and 
citizen groups. The headquarters Public Affairs Off ice, in con
junction with the appropriate regional office, will issue press 
releases to the national press and major television networks 
where an EPA enforcement activity has national implications. 

2. Targeted Trade Press and Mailing Lists 

The Agency must also disseminate information about enforce
ment activities to affected industries. Sending a press release 
to relevant trade publications and newsletters, particularly for 
a significant case, will put other potential violators on 
notice that EPA is enforcing against specific conduct in the 
industry. It is also useful to follow up such press releases 
with speeches to industry groups and articles in relevant trade 
pu~lications, ~einforcing the Agency's corr~itment to compl~\· 

To ensure the appropriate distrib~tion of publicity, we are 
requesting eacr. of the regional Public Affairs Off ices, in coopera
tion with the Regional Counsels and regional program offices, to 
establish or review and update their mailing lists of print media, 
radio and television stations, state and local officials, trade 
publications, and business and industry groups for each of the 
enforcement programs conducted in the Regions. 

E. Use of Publicity Other Than Press Releases 

EPA headquarters and regional off ices have generally relied 
on press releases to disseminate information on enforcement 
activities. Other types of enforcement publicity are also 
appropriate in certain ·instances. 

1. Press Conferences and Informal Press Briefings 

Press conferences can be a useful device for highlighting 
an enforcement activity and responding to public concerns in a 
sp~cific area. Regional Administrators should consider using 
press conferences to announce major enforcement actions and to 
elaborate on important simultaneously issued press releases. 
Press conferences should also be considered where an existing or 
potential public hazard is involved. The regional Public Affairs 
Off ice should always inform the headquarters Public Affairs 



-6-

Off ice when it decides to hold a press conference to provide an 
opportunity for the Administrator's advance knowledge and involve
ment if necessary. 

2. Informal Meetings with Constituent Groups 

To further supplement EPA efforts to inform the public and 
regulated community, regional off ices should meet often with 
constituent groups (states, environmental groups, industry, and 
the press) to brief these groups on recent enforcement developments. 
These meetings can be organized by the Public Affairs Offices. 
By informing the public, EPA increases public interest in its 
enforcement program and thereby encourages compliance. 

3. Responding to Inaccurate Statements 

EPA should sel~ctively respond to incorrect statements made 
about EPA enforcement activities. For example, EPA may want to 
respond to an editorial or other article which inaccurately 
characterizes EPA enforcement at a Superfund site with a "letter 
to the editor." Where an agency response is deemed to be 
appropriate, it should promptly follow the inaccurate statement. 

4. Articles and Prepared Statements 

EPA's Public Affairs Offices and the Office of Enforc~e~ 
and Com?liance Monitoring occasionally prepare articl~s on var1ouR 
aspects of the Agency's enforcement program. For example, Region I, 
issues a biweekly column to several riewspapers in the Region 
covering timely enforcement issues such as asbestos in s~hools. 
We encourage all regional and headquarters offices to prepare 
feature articles on enforcement issues. When the regional off ice 
is developing an article on a subject with national implications, 
it should contact the headquarters Off ice of Public Affairs to 
obtain a pcssible quote from the Administrator and to discuss 
whether the article should be expanded to a national perspective. 
Likewise, appropriate regions should be consulted in the preparation 
of headquarters articles or statements which refer to actions of Qr 
facilities in particular regions. 

5. Interviews 

In some cases, headquarters and regional Pu~lic Affairs 
Off.ices should consider arranging media interviews with ~he 
Regional Administrator, Deputy Administrator, the Administrator, 
or other EPA officials. Such an interview will reflect the 
Agency's position on a particular enforcement activity or 
explain EPA's response to an enforcement problem. 



VI.I.4. 

"Memorandum to General Counsels" (Concerni~g FOI requests pertaining to 
subjects involved in ongoing or anticipated litigation), dated March 27, 
1986. 
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Qffi,c of chc Assodltc Attomcj' Gc:nerJJ 

I 

!'1arch 27, 1986 

It is be:o~ing increasingly obvious that the ability of the 
Depart~ent of Justice effecti·.:ely to represent the interests of 
the various a3.:nci.es of thE~ Executive Branch is being severely I 
i~=!ired by.dif!iculties i11 coordinating otligations under the 

"'f":eecom of rnfcc~3tion Act ("F~!A") with litigation activi- . 
ties. This pco~le~ is p~rticularly serious for t~e Unit~d 
States Att~rneys' of:ices and, if allo•ed to continue unchec~ed, 
will almost certainfy result in the loss of litigation that ~ay 
be cf signific~nt im?ortance to your agency. 

FOIA, of course, is genarally available to any person 
see~ing ·government dccu~ents. FOIA requesters often do not 
identify the parties or the special interests they re?resent, 
and al~ost never indi:ate ~hether tEe requested cocu~ents will 
be ~sed to SUPF~rt ongoin~ or contemplated litig~tion ag3inst 
the United ~tates. Compo~nding the problem, FOIA personnel 
f cequently are not fully 2~are of the full extent of the 
govern::iental interests implicated by a F::lIA request. In 
particular, FOIA personnel often do not know of act~al or 
i~?ending litigation involvin; t~e subject matter of t~e 
requested coc~~ents. 

Typically, each agency has a disclos~re svst2~ designed to 
meet the needs and demands u~on the agency in.view of its 
substanti·1e· programs. Lack of coordina:ion bet·..,,2~n t~ese 
personnel and the persor.s with knc..,,ledge th~t docu~ents relate 
to pending or potential litig~tion severely i~~airs the ability 
of the attorneys responsi=le for litigation effectively to / 
re?resent the interests of the united St3t~s. Accordingly, I a~ 
re~uesting that all 3gencies establish procedures ~hich ~ill 
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identify FOIA requests which pertain to sub~ects !nyolvPd in_ 
5ngoing or anticipated litigation. 

If a FOIA request involves matters pertaining to ong9ing 
litigation, it is essential that both the agency and the 
Oepart~ent of Justice attorneys assigned to the litigation be 
infor~ed of the resuest to ens~re coordir.ation of the_ . 
govern~ent's position in the litigation with any release of 
docu~ents ur.cer the FOIA. I~ no litication is pending, but 
can be reasonably anticipated in the fut~re, the FOIA request 
should be carefully revie~ed by an agency attorney in light of 
that likelihood. In all instances where litigation· is a 
possibility, agencies should maintain p icentifyin the 
oocu~ents rel'eased oursuant o a FOI.~ recuest so that t. e 
11tigating attorney~ can become fully inior~•d of the docu~ents 
rnade available to other parties. In addition,· doc~ments 
ielating to agency investigations of matters which are in 
litigation or may reasonably be expected to res~lt in litig3tion 
shou_ld be rr.arl<ed, where a?propriate, to indicate that they are 

C::::::attor0°J' ·a6rLp_c_o_d_u_c_t_.=- Thi~_ . .'•il_l~-~_sist the FOIA personnel in. 
identify in.g _-p·o te-ntiaITy e xe:no t cocurr.e·n ts._. Discretionary 
disclosures should be coordinated with the litigating attorney 
rather than relying solely on t~e existing FOIA release 
procei:ures. ':'his will ?er:nit the atto:r.ey to prote.ct the 
interests of the agency implicated in the litigation itself • 

. -
The gener3l natu:e of the guidance set forth above meshes 

well ~ith ~a~y agencies' present practices. Hc~;ver, because 
the persons responsibl~ foi aisclosure sometimes ar~ una~are of 
litigative co~cerns, I ask t~at ou ensure that persons 
responsible for maintenance of docu~ents su~;ect to a IA 
request notify disclosure erson~e whenev~ 0 re lS an 
·ma l c a t l o n t .. a t r e g u e s t e d d a c · 1 r: e n .. s a r 0 a r m a i' be o e r t i n e n t t ·o 
pending ___ o: potential litigation. In other words, the (~~_oc-..::r.e·n·t.--~ 
kust_o.-di~arr>should be told that it is his or her dutv to infor::i
the-FOIA personnel of a:1y per.~ing or potential litigation 

!pertaining to docu~ents #hich are the subject of a fO!A reques~. 

To su~~arize, I req~est that: 

0 Each· c ocu.'.::_e_n~-~~-~9._G .. i.an·· be required to nod. !y any 
person ~ithin the agency interested in the 
docu~ents of any potential or pending litig3tion on 
the subj;ct to which the ¢ocu~ents ~ertain: 
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0 Litigating attorneys (i~:luding De?art~ent of Justice 
attorneys) ah,.ravs. be contacted when a F~IA 

0 

0 

0 

0 

request seeks documents-pertaining to ongoing 
litic;ation: 

All ciscretionary disclos:.Jres relating to matters in 
litigation be clc::sely coordinated with the litigating 
attorneys: · · 

A record be maintained so that ·the litigating attorneys 
will know which docu~ents have been releas!=!d: 

Docu:nents be marked as attorney work product when it is 
correct and fe3sible to do so; 

fO!A oersonnel be made sensitive to the potential 
litig~t{~e interests of the government; 

0 Litigating attorneys routinely check with the a;cncy's 
FO!A personnel in every litigation matter to deter~ine 
whether any relevant documents hav~ been the subject of 
a For.; request:.. 

I io/Ould a??r~ciate ycur CC:7w":".ents and s:..:i;g~stions on the 
pco?osals outli~ed above to enhance our ability to ~efend 
significant suits affecting each governrnent a;ency. In 
addition, I s~~ges~ that.you direct the persons responsi~le for 
FOIA matters within your age~cy to provide a rep~rt to you on 
the actio~s ta~en to implement these proposals. I would g:eatly 
appreciate it if you would send a CO?Y of that report to Mr. 
David J. Ancerson, Branch Directo:, Federal ?rograms Branch, 
Room 3643, plus any other periodic reports you may request to 
ensure that the concerns ex?ressed in this letter, #hich I am 
sure you share, ara not forgotten when personnel changes occur· 
o r o v e r th e co u r s e of t i it e • 

I firmly believe that these proposals, if i~?lerr.ented, will 
significantly e_nhance the ability of ~rt:nent of Justice 
to protect your agency's interests · litigat.'on. Thank you for 
your cooperation in t~is ~atter. 

Associa~e Attor~ey Ge~eral 

cc: !xe:~:i~e Office fc: U~i:ed Sta~2s Attc:~eys 



VI.I~S 

"Addendum' to GM··46: Policy on Publicizinq Enforcement 
Activities," datecl August 4, 1987 •. (Contains discussions on 
explaininq differences between initial ·penalty demands and 
final penalty.) 

'2.lt-\ 
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UNITED ST A TEi E~V1RONMENT AL PROTECTION AGENCY · 
WASHINGTON, a.c. ZO••o 

MEMORANDUM 

SUBJECT: 

FROM: 

Addendum to GM-46: Policy on Publicizing 
Enforcement Activities 

Thomas L. Ac!ams, Jr. ~'" '"v "' · '°"" ~ ~ 
Assistant.Administrator for· Enforcement· 

and Compl;Lance Mani oring 

Jennifer J~r Wil '],,,~ 
Assistant .Ac!mi . st ./ r:: External Affairs· 

TO: Assistant Ad n 

.I. ISSUE 

General Cow:is e 
Inspector G!neral 
Regional Adlninistrators 
Office of Ptlblic Affairs 

(Beadquar~ers and Regions I-X) 
Regional Co1Jnse.l (I-X) 

·siqnitic:ant diff erenc:es can exist between civil penalties: 
proposed at the ini ti•ation of enforcement· cases and the final 
penalties to be paid .at the conclusion. of auch zq.tters. This 
memorandum provides 9~idance on addressing the issue of the 
•penalty gap• where t~e difference between the proposed and 
final penalty is appr11tciable. EPA must avoid any puclic: misper
ception that EPA is n·ct serious about enforcement when such 
differences occur. 

I 
I 

I I. OISCUSS ION . 

Attached is an •Addendum to the EPA Policy on Puclicizing 
Enforcement Activities•, GM-46, issued November 21,· 1985. The 
Addendum provides standard text to be included in any press 
release announcing the settlement of an enfore.ement case in 
which the penalty amount finally assessed differs appreciacly 
from the amount proposed. 

.::-



-2-

Press releaaea issued at the tiling of cases normally 
state the amount of the civil penalty being sought by the 
Agen·c:y. The proposed penalty may be the maximum statutory 
amount alloval)le under applicable law, or a penalty amcunt 
as calculated .by application of an Agency penalty policy whic~ . 
assigns spe~ific penaltie~ to various violations ·of law. 

When a case is settled, however, the penalty to be paid 
by the violator is oftentimes appreciably less than the. 
penalty sought by the Agency a~ the initiation of the action. 
Members of the public may question any difference between 
these two amounts, especially peraons who are not familiar ~th 
the laws, re9'1lations, and published policies of th• Agency. 

. 'l'he Addendum points out that a number of mitigating factors 
can result in a penalty adjustment, and that Congress on occasion 
haa dictated that EPA take in~o account auch factors in determin-· 
ing the amount of a civil penalty (e.~., TSCA §16, 15 o.s.c. 
2615). -

Attachment 
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,ADDENDUM TO EPA POLit:Y ON PUBLICIZING ENFORCEMENT ACTIVITIES, 
GM-46,, ISSUED NOVEMBER 21, 1985 

I. PURPOSE 

'l'hia.addendma to th• EPA Policy on Pu):)licizing Enforcement 
ActivJ:tiea, GM-46, iauued November 21, 1985, provides standard 
tezt which ahould be j~ncluded in EPA preaa · releaaea which . 
amiounce the aettlemeut of an enforcement case in which the 
final penalty ia apprucia1'ly leaa than th• propoaed penalty. 

Th• purpo8e of tll• t•zt ia to preclude any pul)lic miaper
cept.ion that EPA ia nut· aerioua Geut •nforcemellt when th••• 
appreciable differencua occur. 

II. BACKGROtnm 

Congreaa haa 4irt1cted the Agency in certain i~tancea to 
consider specific mitj,gation factors. in aaeeaaing a final penalty. 
Accordingly, the Agenc:y regularly takea into account auch factors 
as the gravity of th• violation(•), the violator'• compliance 
history, and ita-degrt1e of culpability-in addition to weighing· 
au~h litigation concez~• aa the clarity of the-regulatory 
requirement• and the 11trength ·of the government• a evidentiary 

_caae--when negotiatin~r a civil penalty amount aa part of a 
aettlement agreement. Guidance for applying mitigating adjust
ment factors i• inclucled in the Agency•• publiahed penalty 
policies. 

III. POLICY 

Since it ia the ~olic:y of EPA to use publicity of enforcement 
acti vi ti•• aa a key el.ement in the Agency•• pro9rUL to promote . 
compliance and deter ,.iolations, public awareness .and accurate 
perceptions . of the Ag•incy • • enforcement acti vi tie• are extremely 
important. 

Apprec:ia1'1• diff•irenc:ea between civil penalty amcunts 
proposed at the commeii1cement of enforcement case• and the. final 
penalty awaa to be pai.d at the conclusion of such matters may be 
erroneoualy perceived aa evidence that EPA ia not serious about 
enforcing the Sation•1, environmental laws. Conaequently, auc:h 
difference• should be explained and accounted for in the Agency's 
c011111Nnicationa to .the public. · · -

It i• the policy of EPA that when preaa releases are issued 
to announce the aettl1ment of enforcement cases in which the · 
aettleme~t penalty fi9ure ia appreciably less than the ini~ially 

. proposed penalty &JllOWl:t, auch releases should include standard 
text' (see Section IV, p.2) to ensure that the general public is ~ 

2\1~ 



adequately informed of the analysis behind the final 
penalty amount. and the reasons justifying the penalty 
reduction. The release should also describe any envircn
'mentally beneficial performance required under.the 
terms of the aettl~ent which goes beyond actions being 
taken simply to come into compliance. · .· · 

xv.· IMPLEMEN'l'AT?OH OP POI.ICY 

.When a press release ia iaaued at th• ••ttlement of an 
enforcement action, any auc:h preaa releaae.that includes the 
announcement of a final penalty ••••••ment which i• appreciably 
different from the penalty proposed at the outset· of the case 
ahould include the following atandard texts · 

•Th• civil penalty in this action was the. 
product of negotiation after careful consideration 
by the government of the facts constituting the 
violation, the gravity of the misconduct, the 
strength of the government'• case. and established 
EPA penalty policiea. · 

[HO'l'Ea InclUde the follcving paragraph only in cases 
involving environmentally beneficial 
puformance.] 

•1n agreeing to this $ penalty, the 
government recognizes the contr1bution to long-term 
environmental protection of [briefly aummari:e here 
the environmentall beneficial erf ormance e lained 
in +n c y o 
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ENVIRONMENTAL PROTECTION 
AGENCY 

[FRL-H12-7] 

Interim Policy on Compliance 
Incentives for SmaU Businesses 

AGENCY: Office of Enforcement and 
Compliance Assurance. EPA. 
ACTION: Notice of final·policy. · 

SUMMARY: The Office of Enforcement 
and .Compliance Assurance (EPA) is · 
is.suing this Final Policy on Compliance 
Incentives for Small Businesses. This 
Final Policy is.intended to promote · 
environmental compliance among small 
businesses by providing them with 
tncenttves to participate in compliance 
assistance programs or to conduct 
environmental audits and to then 
promptly correct violations. The Policy 
accomplishes this. in two ways: by 
setting forth guidelines for the Agency 
to reduce or watve penalties for small 
businesses that make good faith efforts 
to correct violatiom. and by providing 
guidance for States and local 
governments to offer these incentives. 
EFFEC'T1VE DATE: This Policy is effective 
June 10, 1996. 
FURlHER INFORMATION CONT.ACT: David 
Hindin. 202-564-2235, Office of 
Regulatory Enforcement, Mail Code 
2248-A. or Karin Leff. 202-564-7068, 
Office of Compliance, Mail Code 2224-
A. United States Environmental 
Protection Agency. 401 M Street, S.W., 
Washington. D.C. 20460. 
SUPPLEMENT.ARY INFORMATION: Pursuant 
to this Policy, EPA will refrain from 
initiating an enforcement action ~ing 
ciVil penalties. or will mitigate ctvll . 
·penalties, whenever a small busines.s 
makes a good faith effort to comply W!tth 
environmental requirements by 
receiving on-site compliance assistance . 
or promptly dt.sclosing the fmdings of a 
voluntarily conducte,d environmental · 
audit. subject to certain conditions. 
These conditions require that the 
Violation: is the small business's first · 
violation of the particUlar requirement: 
does not involve criminal conduct: w 
not and is not causing a significant 
health. safety or environmental threat or 
harm; and is remedied within the 
corrections period. Moreover. EPA will 
defer to State actions that are consistent 
with the criteria set forth in this Policy. 

· This Final Policy supersedes the · 
• Interim version of the Policy issued in 

June 1995. See 60 FR 32675, June 23; 
1995. The Agency revised the Interim 
version based on the comments we 
received from the public in response to 
the FederaJ Register notice. as well as 
the comments we received from EPA 

Regional offices and States. The major 
change in this final version of the Policy 

·is to allow smaJJ busine~s to obtain 
. the penalty relief provided by this 
'Policy not only by using on-site 
comPtiance assistance, but also by 
conducting an environmental audit. and 
promptly disclosing and correcting the 
violations. There are two reasons for 
this change. First. this addi-esses the 
major criticism of the Interim Policy 
that there are few on-site compl,iance 
assistance programs sponsored or run by 
government agencies. Thus. this change 
enables more small businesses to use 
the Polley. Second, fairness suggests 
that if small businesses who seek tax
payer funded compliance ~istance · · 
from the government can get penalty 
relief. then businesses who spend their 
own money to do an audit, should be 
able to get similar relief. · 

We also have slightly modified the 
penalty relief guidelines in section F of 
the Policy. Guidelines 1 and 2 remain 
the same u they were in the June 1995 
Interim version. We have added a new 
third guideline which states: 

3. If a small business meets all of the 
criteria. except it has obtained a stgntftcant 
economic benefit from the vtolation(a) such 
·that tt may have obtained an economic 
advantage over tts com~titors. EPA wUl 
waive up to 10096 of the gravity component 
of the penalty. but may seek the full amount 
of any economic benefit asaoctated wtth the 
vtolattons. EPA retains this disc:retton to 
ensure that small businesses that COinply 
wtth public health protecttom are not put at 
serious madtetplace disadwntage by those 
who have not complied. EPA anttdpates that 
this will occur very infrequently. 

This new guideline is necesury to 
ensure that we conlinue to provide a 
national level playing field. Small 
businesses that make sigDiftcant 
expenditures to comply with the law 
should not be put at an economic 
disadvantage by those who did not 
comply. Most of the other changes ln 
the final Polley are clariflcatlom or 
editorial in nature. The entire text of the 
Policy appears below. 

Dated: May 10. 1996. 
Steven A. Herman. 
Assistant AdmtnJ.strator. Omce of 
Enforcement and CompUance ASsuranc"e, 
Umted States Env1ronmental Protection 
Agency. 

A. Introduction 

This document se~ forth the U.S. 
Environmental PrQtection Agency's 
Policy on Compliance Incentives for · 
Small Businesses. This Policy is one of 
the 25 regulatory reform initiattves 
announced by President Clinton on 
March 16, 1995, and implements. in 
part. the Exec,utlve Memorandum on 

Regulatory Reform. 60 FR 20621. AprU 
26. 1995. . .. 

The Executive Memorandum provides 
in pertinent part: 

To the extent permttted by law. each 
agency shall use tts discretion to modtfy Ul1lllll 
penalues for small bustnesses· tn the 
followtng sttuaUons. Agenctes shall e.xerctse 
their enforcement discreuon to waive the 
tmpostuon of all or a poruon of a penalty 
when the Violation ts corrected wtthin a time 
pertod appropriate to the Vtolauon in · 
question. For those vtolaUons that may take 
longer to correct than the pertod set by the 
agency, the agency shall use tts enforcement 
dtsaeuon to watve up to IOO'percent of the · 
financtal penalties lf the amounts watved are 
used to bring the entity tnto compliance. The 
prQVtstons tor this paragraph! shall apply 
only where ~ere has been a good faJth effort 
to comply wtth applicable regulations and 
the vtolatton does not tnvolve Criminal 
wrongdoing or stgritflcant threat to health. 
safety, or the envtronment. 

This Policy also implements section 
22'3 of the Small Busine.s.s Regulatory 
Enforcement Fairness Act of 1996. 
signed into Jaw by the President on 
March 29, 1996. 

A8 set forth in this Policy, EPA will 
refrain from initiating an enforcement 
action seeking civil penalties, or wUI 
mitigate ctvil penalties. whenever a 
small business makes a good faith effort 

· to comply with envtronmental ' 
requirements by recetving compliance 
msistance or promptly disclosing the 
findinp of a voluntarUy conducted 
environmental audit. subject to certailm 
conditions. These conditions require 

· that the violation: is the small bu.sfuess's 
first violation of the particular 
requirement; does not involve criminal 
conduct: !JM not and Ls not causing a 
stgntftcant health. safety or 
environmental threat or harm; and Ls 
remedied within the corrections period. 
Moreover, EPA will defer to State 
actions that are consistent with the 
criteria set forth in this Polley. 

B. Background 

The Clean Air Act (CAA) 
Amendments of 1990 require that States 
establish Small Business Assistance 
Programs (SBAPs}· to provide technical 
and envtronmental compliance 
usistance to stationary sources. On 
August 12. 1994; EPA issued an· 
enforcement response pollcy for 
stationary sources which provided that 
an authorized or delegated state 
program may, consistent with federal 
requirements. either: 

(I) Assess no penalties agatnst small 
bustnesses that voluntarily seek compliance 
assistance and correct Violations revealed as . 
a resuJt of compliance asststance wt thin a 
ltmtted period of time; or 

(2) Keep confldenuaJ lnformauon that, 
tdenUfies the names and locauons of specn" 
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small businesses with v1ol'auons revealed actions fil.ed ·arter the effective date of For both a. and b. above. the 
through compliance assistance. where the this Policy. and to all pending cases in ·disclosure of the violation mU.st occur 
SBAP Is independent of the state · · .which the government h115 not reached . before the violation was othe..Wise 
enforce.ment pr_ogram. · agreement in ·principle with the alleged discovered by, or reported. to the 

.In a further effort to assist small ·.violator on the armunt of the civil regulatory agency. See section 1.1 of the 
bu5inesses to comply with penalty: . Policy below. Good faith also requires 
environmental reg1.1lations. and to This Policy sets forth how the Agency that a small business cooperate with· 
achieve health, safety, and expe:ts to exercise its enforcement EPA and provide such information as i.s 
environmental benefits. the Agency is di.seretion in deciding on an appropriate necesAry and requested to determine 
adopting·a broader policy for all media enforcement respome and determining applicability of this Policy .. 
programs. including water. air. toxics. an appropriate civil settlement penalty 2. This is the small business's fust 
and hazardous waste. for violations by small businesses. It Violation of this requirement. Thi.s 
C. Purpose state's the Agency's views as to the Policy does not apply to businesses that 

proper allocation of enforcement have previously been subject t() an 
This Policy is intended to prormte resources. This Policy is not final ·information request, a warning letter, 

environmental compliance aimng small agency action and is j.ntended as notice of Violation. field citation. citizen 
businesses by providing incentives for guidmce. It does not create any rights, suit, or other enforcement action by a 
them to participate in on-site dutilis, obligations. or defenses, implied government agency for a violation of 
compliance mi.Stance pro~ and to or otherwise, in any third parties. This that requirement Within the pMt three 
conduct environmental audits. Further. Polic:y is to be. used f!)r settlement. years. This Polley does not apply if the 
the Policy encourages small businesses purposes and is not intended for use in . small busines.s received penalty 

· to expeditiously remedy all violations plea,ding, or at hearing or trial. To the mitigation pursuant to this Policy for a 
diseovered through compliance exte~rit that this Policy may differ from Violation of the same or a similar 
assistance and environmental audits. the terms of applicable enforcement requirement Within the pMt three years. 
The Polic.y accomplishes this in two response policies (including penalty If a busin~ has been subject to two or 
ways: by setting forth a settlement · poli1:ies) under media-specific rmre enforcement actions for violations 
penalty Policy that rewarm such prosrams. this docµment supersedes of environmental requirements in the 
behavior. and by providing guidance for th°"e policies. This Pol~cy supplements. pMt five years, this Polley does not 
States and local governments to offer but does not supplant the Augmt 12. . apply even if this is the first violation 
these incentives. · · 19~M Enfercement Response Policy for of this particular requirement. : 
D. Applicability Trec1tment of Information Obtained 3~ The business corrects the Violation 

· Thmugh Clean Air Act Section 507 wtthln the coneetions period set forth 
This Policy applies to facilities owned Smdl Business Assistance Programs. below. · · 

by small businesses as defined here. A Small businesses are expected to 
small business is a person. corporation, E. Crtteria for Civil Penalty Mitigation remedy the vioiation.s within the 
partnership, or other entity who EJ.>A will ellmtnate or mitigate lts . shortest practicable period of time, not 
employs 100 or fewer individuals settl.ement penalty demands agaimt to exceed 180 days followtng detection 
(across all facilities and operations. small businesses based on the followtng of the violation. However. a small 
owned by the entity). 1 This definition is critl!ria: - business may take an additional period 
a simplified version of the CAA § 507 1. The smau .bmtnes bas made a of 180 days, 1.e .. up to a period of one 
definition of small business. On good faith effort to comply wtth year from the date the violation is 
balance. EPA determined that a single applicable environmental requirements detected, only if necessary to allow a 
definition would make implementation as cfemoastrated by satisfytng either a · small business to correct the Violation 
of this Polley straightforward and would or l1. below. by implementing pollution prevention 
allow for consistent application of the a ReceiVtng on-site compliance ~ures. For any violation that cannot 
Policy in a rmaltimedia context. a!Slstance from a government or be corrected Within 90 days of 

This Polley Is effective June 10, 1996 government supported program that detection, the small business should 
and on that date supersedes the Interim ofTEn services to small businesses "uch submit a written schedule, or the agency 
version of this Policy· issued on June 13, as cl SBAP or state university), and the should issue a compliance order with a 
1995 and the September 19, 1995 Qs violattom are detected during the schedule. as approprtate. Correcting the 
and As guidance on the Interim version. coa;11pllance assistance. If a small Violation includes remediating any 
This Polley applies to all civil judicial bw;iness Wishes to obtain a corrections envtrorunental harm associated With the 
and administrative enforcement action5 period after receMng compliance violation.> as well M implementing 
taken under the authority of the a55 lstance from a confidential program. steps to prevent a recurrence of the 
environmental statutes and regulations the busin~ must promptly di.selose the violation. 
that EPA administers, except for the violations to the appropriate regulatory 4. The Polley applles if: 
P bl · W s S ..... a. The violation has not caused actual u 1c ater ystem uperv.,.on agE1ncy. 
Program under the Safe Drinking Water lt. conducting an environmental audit serious harm to public health. safety, or 
A 2 Th' p Ii 1· 11 h the environment; and · ct. JS o cy app res to a sue (ei1:.her by it.Self or by using an b. The vlo~ation is not one that may 
• 1 The number or employees should be consldend 
as full-Ume eql.Uvalm&s on an annual basis. 
IDCluding comract employees. Full-time equtvalems 
meam Z.000 hours per year or employment. For 
example. see 40 CFR § 37Z.3. 

• This Policy does DOt apply to the Public Water 
System Supervt.slon (PWSS) Program because It 
alrudy bas an active compliance asslSllnce 
pro~un and EPA bu a polk:y to address the 
speclaJ needs of small communllll!S. See November 

independent contractor) arid promptly . present an imminent and substantial 
discl°"ing in writing to EPA or the endangerment to public health or the 
ap1?ropriate state regulatory agency all environment; and 
vic1lation.s dUcov~red as part of the c. The violation does not present a 
environmental audit pursuant to section significant health, safety or 
H 1>f this Policy. · 

19{15 Policy on Flexible State Enforc:mienl 
Re!1ponse to Small CommuDll)' Vtolaltom. 

, Ir stgnUlcau effons will be required to 
remedlate the Imm. the Polley wtll not apply stnce 
att«lllD 4 Is Ubly DOt to have been saltsfted. 
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l!nvironmental threat (e.g .. violations 
involving hazardous or.toxic substances 
may present such threa~); and 

d. The violation does not involve 
c.riminal conduct. 

F. Penalty Mitigation Guidelines 

EPA will exercise its enforcement 
discretion to eliminate or mitigate civil 
settlement penalties as follows. · 

1. EPA will eliminate the civil 
.settlement penalty in any enforcement · 
action if a small business satisfies all of 
the criteria in section E. 

a portion of the penalty. thereby·placing 
emphasis on-enabling the small 
business to finance compliance. See 
Guidance.on Determining a Violator's 

· . Ability to Pay a CiVil Penalty of 
December 1986. Penalties also may be 
·mitigated pursuant to the Interim 
Revised Supplemental Environmental . 
Projects Policy of May 1995. (60 F.R. 
24856, 5/10/95) and Incentives for Self. 
Policing: Dtsco~ery, Disclosure. 
Correction and Prevention of Violations 
Policy of December 1995 (60 FR 66706." 
December 22. 1996). 

G. Compliance Assistance 

I. Deflnitiom and limitations 

2. If a small business meets all of the 
criteria. except it needs a longer 
corrections period than provided by 
criterion 3 (i.e .. more than 180 days for 
non-pollution prevention remedies, or Compliance assistance 6 is 
.360 days for pollution prevention information or assistance provtded by 
remedies), EPA will waive up to 100% EPA. a State or another government 
of the gravity component of the penalty. agency or government supported entity 
but may seek the run 'amount of any · to help the regulated community 
economic benefit cwociated with the comply with legally mandated 
violations.' environmental requirements. 

3. If a small business meets all of the Compliance assistance doe5 not include 
criteria, except it ru.s obtained.a enforcement ln.spections or enforcement 
significant economic 'benefit from the actions.' 
violation(s) such that it may have In its broadest sense, the content of 
obtained an economic advantage over its compliance assistance can vary greatly, 
competitors, EPA will waive up to ranging from baste information on the 
100% of the gravity component of the legal requirements to specialmd advice 
penalty, but may seek the full amount on what technology may be best ~ited 
of the significant economic benefit to achieve compliance at a particular· 
a550Ciated with the violations.· EPA facility. Compliance assistance also may 
retains this discretion to ensure that be delivered in a variety of ways, 
small businesses that comply with ranging· from general outreach through 
public health protections are not put at the Federal Register or other 
a sertou.s marketplace disadvantage by publications, to conferences and 
those who have not complied. EPA computer bulletin boards, to on-site 
anticipates that this situation will.occur assistance provided in respom.e to a 
very infrequently. " s~iflc requestfor help. . 

If a small bu.siness does not flt within . The special penalty mitigation · 
guidelines 1. 2 or 3 inunediately above, con.siderattom p~vtded by this Polley 
this Policy does not provide any special only apply to civil Violations which 
penaJty mitigation. However, if a slliaJJ were identified as part of an on-stte 
bu.sine55 has otherwise made a good compliance assistance visit to the 
faith effort to comply. EPA ha.s facility. If a small business wishes to 
discretion; pursuant to its applicable · obtain a conectiom period after 
enforcement :esponse or penalty receiviog compliance a.uistance from a 
policies. to refrain from filing an confidential program. the business mm 
enforcement action seeking civil promptly disclose the Violations to the 
penalties or to mitigate its demand for appropriate regulatory agency and 
penalties.s Further. these policies allow comply with the other provisions of this 
for mitigation of the penalty where there . Policy.- ThiS Policy Is restricted to on-
is a documented inability to pay all or site compliance assistance because the 

•The "gravuy componenf' of lhe penalty 
Includes f!Verythlog except the economic benefit 
unowll. In decermlnlng tbe approprtate amount of 

· the ~•vtty component of the penalty to m1t1ga1e. 
EPA should consider the nature of the v1olat1ons. 
the durauon of the vtoJ.auons. the envlrorunental or 
flubUc health impacts of I.he vtowlons. good Calth 
e!Jons by the small bustness to promptly remedy · 
the V1olat1on. and the facility's ovenll record of 
compllance wtth envtrorunerual requlreme111S. 

• For example. In some media specific penalty , 
policies. If good failh efJons are undenaken. the _ 
penalty calculation automatically Cacton. In such 
e!Jons through a potenllally smaller economtc 
benefit or gravtty amoUlll. . 

other fonm of assistance (such as ' 
· hoUines) do not expose a small business 
.to an increased risk of enforcement and 
do not provide the regulatory agency 
with a simple way to determine when 
the violations were detected and thus 
when the violations ~ be corTected 

.. 
•Compliance asl3Wxe ls someun- called 

compliance assessments or technkaJ asstsunce. 
'or course. cturtns an lmpectlon or enfon:l!!llleDl 

action. a facility may recelVe suggestions and 
1nformatton from the regulatory autbal'Uy aboUl 
how to corTect and preveu vtolauom. 

In short. small businesses do not need 
protection from penalties as an 
incentive to use the other types of 
compliance as.sistance. : 

2. Delivery of On-Site Conipliance 
Assistance by Government Agency oA 
.Government Supported Program 

Before on-site compliance ~istance 
is provided under this Policy or a . 
similar State policy, businesses should 
be informed of how the program works 
and their obligations to promptly 
remedy any vtolattons discovered. 
Ideally, before on-site compliance 
assistance is provided pursuant to this 
Policy or similar State policy, the 
agency should provide the facility with 
a document (such M this Policy) 
explaining how the program works and 
the responsibilltles of each party. The 
document should emphasize the 
responsibUity.of the facUity to remedy 
all violations discovered within the 
conectiom period and the types of 
Violations that are excluded from 
penalty mitigation (e.g .. violations that 
caused serious harm). The facillty 
should sign a simple form 
acknowledging that lt understandfl the 
Polley. Documentation explaining the 
riature of the compliance assistance Visit 
and the penalty mitigation guidelines is 
essential to en.sure that the facility 
understanm the Policy. 

At the end of the compliance 
assistance Visit, the government age• 
should provide the facility with a Ii.ti 
all Violations observed and report 
within 10 days any additional Violations 
tderitlfted resulting from the visit, but 
nat directly observed, e.g., results from 
revtew and analysts of data or 
information gathered during the vtstt. 
Any violattom that do not fit w.tthin the 
penalty mitigation guidelines in ~e 
Policy--e.g., .those that caused serious 
harm-should be identified. If the 
violations cannot all be corrected withiA 
90 days, the facility should be requested 
to submit a schedule for remedying the 
violations or a compliance order setting 
forth a schedule should be issued by the 
ag~ncy. 

3. Requests for On-Site Compliance 
ASsistance 

EPA, States and other government 
agencies do not have the resources to 
provide on-site compliance assistance to 
all small businesses that request such 
assbtance. This Policy does not create 
any right or entitlement to compliance 
assistance. A small business that 
requests on-site compliance ass~tance 
will not necessarily receive such 
assistance. If a small business requests 
on-site compliance ass~tance (or all 
other type of assistance) and the 



assistance is not available. the 
government agency should provide a 
prompt response indicating that such 
assistance is not available. The small 
business should be referred to other 
p·ublic and private sources of assistance 
that may be available, such as 
clearinghouses. hotlines. and extension 
services provide by some universities. 

terms of a consent order ·or settlement 
agre,~ment. . 

The small business must fully 
disclose a violation within 10 days (or 
such shorter period provided by law) 

· after it has discovered that the violation 
has ;x:curred. or may have occurred. in 
writing to EPA or the appropriate state 
or local government agency. · 

In addition. the smaJJ business should [. E[Jforcement 
be informed that it may obtain the Tei ensure that this Policy enhances 
benefits offered by this Policy by and does not compromise public health 
conducting an environmental audit and the environment. the following 
pursuant to the provisions of this 

· conditions apply: 
Policy. · · I. Violations detected through 
H. Environmental Audits inspections, field citations, reported to 

For purposes of this Policy. an an a1~ncy by a member of the public or 
environmental audit is defined ~ "a a "whistleblower" employee, identified 
systematic, documented, periodic and in notices of citizen suits, or previously 
objective review by regulated entities of reported to an agency as required-by 
facility operations and practices related applicable regulations or_ permits, 

rem<1in fully enforceable. 
to meeting environmental 2. A business is subjeet to all 
requirements." See EPA's new auditing applicable enforcement response 
policy, entitled Incentives for Self· policies (which may inc.ude discretion 
Policing, 60 FR 66706. 66711. December wheither or not to take formal · 
22. 1995. enforcement action) for all violations 

The violation must have been ' that had been detected through · 
discovered as a result of a voluntary com:>liance assistance and were not 
environmental audit. and not through a remdied within the corrections period. 
legally mandated monitoring or The pena1ty in such action may indude 
sampling requirement prescribed by · the time period before and during the 
statute, regulation, permi~. judicial or corruction period. 
administrative order. or consent 3. A State's or EPA's actiom in 
agreement. For example, the Policy does providing compliance assistance is not 
not apply to: . a legal defense in any enforcement 

- I .;:;U1 

the small business may provide 
information to the Agency to show that 
specific violations cited in the field 
citation are being remedied under a 
correctiom schedule established 
pursuant to this Policy or similar State 
policy. In such a situation, EPA would 
exercise its enforcement discretion not 
to seek civtl penalties for those 
violations. 

J. Applicabtlity to States 9 

EPA recQgnizes that states are 
partners in enforcement and compliance 
assurance. Therefore. EPA will defer to 
state actions in delegated or approved 
prognum that are generally consistent 
with the criteria set forth in this Policy. 
Whenever a State agency provides a 
correction period to a small busine~ 
pursuant tel this Policy or a similar 
policy, the agency should notify the 
appropriate EPA Region. 
T~ notification will assure that 

-federal and state enforcement responses 
are properly coordinated. 

K. Public Accountabillo/ 

(I) emissions violations detected acticin. T~ Polley does not limit EPA 
through a continuous emissions monitor or a .state's discretion to use information 
(or alternative monitor established in a on vlolatlons revealed through 

Within three years of the effective 
date of~ Policy, EPA will conduct a 
study of the effectiveness of this Policy 
in promoting compliance among small 
businesses. EPA will make the study 
available to the public. EPA will make 
publicly available the terms of any EPA 
agreements reached under this Policy. 
including the nature of the violation(s), 
the remedy, and the schedule for 
returning to compliance. 

permit) where any such monitoring is co~pltance assistance as evtdence in 
required: . subsequent enforcement actions. 

(2} violations of National Pollutant 4. If a field citation is mued to a 
Discharge Elimination System (NPDES) small b~iness (e.g .. under the · , 
discharge limits detected through Underground Storqe Tank program•), 
required sampling, or monitoring: or' 

(3) violations discovered through an 
audit required to be performed by the 

(FR Doc. 96-13713 Filed 5-31-96; 8:45 aml 
M.1.1110 CODE -.,..,. 

, pmalUes ID~ far tbe rapkl carrectlon of 
c:stalD UST vtolallom for Ont Ume vtolatan. See 
Gcddmce fM Fertfnl FJeJd C1t11aaa Eafarcemeru. 
OSWERD1n!cthe9610.16. Octobet 1993. 

•Staua lllcludes crtbm: . 



VI.I. 7. . "Processing Requests for Use of Enforcement Discretion", March 
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·UNITED STATES ENVll~ONMENTAL PROTECTION AGENCY· 

WASHINGTON, ·o.c. 20460 

MAR 0 3 1995 

MEMORANDUM 
CFFiCECF 

E."lFCF;CEMEN'i ANO 
CCMPL!/.NCE ASSUi=.ANCE 

SUBJECT: 

FROM: 

TO: 

Process in.g . Re'"llf1J~or 
Steven ·;... Eeian./I . · 
Assistant Administrator 

Assistant Administrators 
Regional Ad!il.inistrators 
General counsel 
Inspector General 

Use of Enforcement Discreticn 

In light of the reorganization and consolidation of the 
Agency's enforcement and compliance assurance resources 
activities at Headauarters, I believe that .it is useful to 
recirculate the. attached memorandum regarding "no action" 
assurances 1 as a re?!linder of both this.policy and the procedure 
.for ha11dling such requests.. The· Agency has long adhered to a 
policy against giving definitive assurances outside the. context 
of a f or.nal enf orce::nent proceeding that the government will net 
orcceed with an enforcement resoonse-for a soecific individual 
~-iolation of an envirc~~etjtal protection statue, regulation, er . 
tegal. re~ireme.n~ .. T:is P<?licy, a ~ecessa:r and critically 
.t.:mpor~an~ ele:u.en1.. ot 1..he wi.s.a exercise of .1..:ie Agency's 
enforcement discr~tion, and which has been a consistent feature 
cf the enforcement prcgra::i, was.fonialized in 1'984 following 
~.c;encv-wide review and co!il!lle;Jt. Please note that CECA is 
revie;.;ing the applicability c:>f this policy to the· CERCLA' 
enforcer.:.ent progra!J, and will issue additional guidance on this 
s-;,:;,ject. 

A 11 no c.ction 11 assurance includes, but is not limited to: 
s;::cific. or general requests fC~"the Agency to exercise its 
;:::f crce:ment discretion in a t)articular manner or in· a ci ven se:t 
Cf CirC\l!UStanCeS ( i:.~ e •I. that• it Will Or Will not take. an . 
e:::forcement action); the devHlopment of policies or.other . 
sta tc::ments purporting to bind the }.gency and which rela.te to er 
wct.:ld affect the Agency's enj:orcement of the Federal · 
e~vironmental laws and regulcttions; and other. similar requests 

' , 

l Courtney M. Price, Assistant Administrator for. EnforceI:lent 
anC. Compliance Moni taring, P1:>licy .i\.gairist, "No Action" ;._ssurarices 
picv. 16, 1934) (copy attache:d). 

(]0. n1c-1ct.\:!on1C"/c'.a;1. . 
[• <\ p,;..,.90....,, Scy.~"C'a •~.a ::t ::i:::•• :.•..:i ·=-= =~::..r.1 •~I 7!~.:w.:-,-:..~ ~.;1 

............ .:..-~···:- · ...... 



foi: forbearance or action involving enforcement-related 
activities. The procedure established· by this Policy.requires 
that any such written or oral assurances have the advance written 
concurrence of the Assistant Administrator for Enforcement and ·. 
compliance Assuranc~. 

The 1984 reaffirmation- of this policy articulated well the 
. dangers of providing "no action" assurances. Such a·ssurances 
erode the credibility of the enforcement program by creating real 
er perceived inequities in the Agency's treatment of the, 
regulated community. Given limited Agency· resources·, this 
credibility is a vital i~centive for the regulated community·to 
comply with existing req-..lirements. In addition, a commit!i!.ent not 
to enforce a legal requira~ent may severely hamper later, 
necessary enforcement ef fcrts to protect public health ~nd t=.e 
environment, regardless of whether the action is against· the 
recioient of the assurances or aaainst others who claim to ·ce . . ~ 

si.milarly situated. 

Mcrecver, these principles a:re their most compelling in the 
context cf rulemakings: · ·· good public policy counsels that blanket 
statements of enforcement·. C.iscre_tion are ·not always a 
particularly appropriate alternative to the public notice-anci
com..aent rulemaking process. Where. the Agency determines that it 
is appropriate to alter or modify its approach in specific, well
ci;fined circu.~stances, in ~y view we must consider carefully. 
whether the objective is cest achieved through an open and public 
process (especially whez,-e t!he underlying requirement was · 
established by rule under the Administrative Procedures Act), er 
th=ough piecemeal.· expressions of ·our enforcement discretion. 

We have recocnized tNo.ceneral situations in which a no 
ac-=ion assurance iay .be appr~priate: where it is expressly 
p=ovided for by an applicable s~atute, and in extremely unusual 
circumstances where an assurance is clea~ly necessary to serve 
the public interest anq which no other mechan~sm can.address · 
aC.e~ately. ·In light of the profound policy implications of 
g=anting ~c -action assurar.cas; the 1984 Policy requires.the 
acvance ccncurrence of ·tee Assistant Administrator for this 
cffice. Over the years, this approach has resulted in the 
=aasonably consistent ar.c appropriate exercise of. EPA's . 
e~force~ent discretion, and in a manner which both preserves the 
integrity of the Agency: and meets the· legitimate. ne.eds served by 
a ~itigated enforcement ~esponse. · 

There may be situations whe're the general prohibition en nc 
ac~ion assurances should not apply under CERCh~ (or the 
Uncerground Storag~ Tanks or RCR.\ corrective action progra~s) . 
Fer example, at many Superfund sites .there is no violation of 
l;w. · OECA is evaluating the.applicability of. no action. 
assurances under CERCh~ and RCRA and will issue additional 
s-~idance en the subject. 



Lastly, . an ele!!l~nt of th$ 1984 Policy which I ··want to· 
highlight ·is that it does. n.ot and should not preclude the .Agency 
from discussing fully and completely the merits of a particular 
action, policy, or othei:: request ·to ·exercise the Agency's 
enforcement discretion in ·a particular manner. I welcome a free 
a·nd frank exchange of· iaeas .. · on how best to respond to violations, 
mindful of the Agency's overarching goals; statutory directives, 
and enforcement and compliance priorities. I do; however, want 
to ensure that all such reqQests are handled in a consistent and 
coordinated manner. 

P..ttachment 

cc: OECA Office.Directors 
Regional Counsels 
Regional Progra:i Dire.ctors 
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. MEMO?-;NDUM 

SUBJECT: 

FROM: 

TO: 

?ol icy Against • Noc::i,tion." Assu;-~·ic_ es 
- l - (\· ~ . 

Courtney M. Price ~. T). µ "' 
Assistant Ad~inistrator for. Epforcement· 

and Compliance Monitoring 

Assistant A~ministrators 
Regional Acminis tr.~ tors 
General Co~nsel 
Inspector Gene:al 

. CF,iC! 01' 
f_!'t~CPC!)ol(S1 "-"0 

COMPVAHC! MCHllQlllHC 

This m•morandurn reaffi~~s EPA policy against giving 
definitive essurances · (;.;:=it::1rn or oral) outside the ·context cf 
a . for.nal enforcement· pro·cead:Ln; that E?A will not proceed wit~ 

·an enforcement resoon~e fo= a snecific individu~l violation c: 
an e~vironr:iental protection !itatute, regulation, or othe:= 
legal requirement. 

"No action" prc~isas ~ay erode the c=edibility of E?A's 
•nfo:-ce::ient p:=c;:-~rn by c=e.:. t.i.ng real or perceived inequities 
-in· the Ager.cy' s trea t~en t of. the· _regulated -corn.-nuni ty. _This 
credibility is vital as a continuing incantive for regulated 
~a:~ies to comply witb·envi~onmental protection re;uirements. 

In addition, any cc::---=-it~.ent not to enforce a legal 
re~uirernent ~gair.st a ~ar~ic~lar regulated party may severely 
haill9er late:= enforce~:nt e=forts against that-party, who rr.ay 
claim ~cod-faith reliance on that assurarice, or against oth~= 
..... ---·· •• ·;; ..... _ c:.:"...,;i::o ... l·- c:;t t-=-~ .::-<=- ..... es wno c_a_m to .... = --···,..~-- J -- ua -"-· 

This policy agai~st ca!initive no action promises to 
":):rties outside t~ Ac:encv aoolies in all contexts, includir.g - - - - . 
assu~ances requested: 

0 both prior· to anc aft·~r a violation has been corn.mitte-=; 

0 on the basis that a State or local govern~ent is 
responding to the ,,-ic1a tion; 



0 
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.. 

on th~ basis that revisions to the underlying le~al 
requirement a=e being considered; 

. . 
0 on the basis that the Agency has determined that tZ..e 

party is ~ct liable or has a valid defense; 

0 

. . 

ori the basis that the viol~tion already 
corrected <c= t~at a party has promised 
correct t~e violation); or 

has been 
that it ... 

• • ' I I ""---

0 o~ the basis t~at the violation.is not cf sufficient 
priority to rne~it Agency action. 

The Agency partic~larly must avoid no action promises 
relating either to violations of judicial orders, for whic~ a 
court ·has ind~pen~ent enforcement auth6rity, or to potential 
cri~inal violations, for which prosecutorial ~iscretion rests 
-.wit~ t:ie United States .!:.ttorpey General. 

only 
As a gene~al r~le; exceptions to this policy are ~a=ra~:ec 

0 

0 

,··. 

where exp~essly ~=cvided by applicable statute c= 
regulation (e.;., .certain. upset o= bypass.situatic~s) 
·1~ extremely u~usual cases in which a no action 
assurance is clea=lv neccessarv to serve the public 
interest (e.c~, t:> allow actio~ to avoid extreme =is'.<~ 
to public he~lth or safety, or to obtain impor~ant 
i r.f crrna ti on ·to= research purposes} and whic!'l r.c o~he :
mechanism can adc=ess acecuatelv. . - -

Of course, any exceptions which EPA grants must be in an a=~~ 
in which E?~ has ~isc=eticn not to act under a;plic~ble la~. 

This policy~in r.c way is intended to constrain the way i~ 
~hich EPA discusses an~ coordinates enforcement.plans with 
state or local enforcement authorities consistent with nor~a2 
~crkin~ relationshios •. ~o the extent that a statement cf E?A 1 s 
e~forc;ment intent ls necessary to h~lp suppprt c= conclu~e a~ 
effective state ehfcrcement effort, .EPA can employ language 
~uch as th• foll6win~: · 

"E:?A encouraa~s Stat: action· to resolve viclatic;;s 6f 
t~e -Act. and supports the actions which (Sta~e) 
~s taking to ad~ress the violations at.issue. Tc the ex~ent 
~~at t~e State action coes not satisfactorilv resolve t~e 
•• : .. ~· -~; -:-"::::>,_ , -·•=- i•c:. o•-·,-, ·-~ ..... Fo_ .... ~c_ ...... , ... _;_ ••• _ ~,..: .. :.4'r. " ·--~~~-ens, --n :ay p~r~-- -~- w ••- - ~---w ... 
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Attachment A 

.. 
UNITE£? STATES ENVIRONMENTAL PROTECTION AGENCY 

. WASHINGTON. O.C. ZCM4Q . 

January 25,. 1989 

MEMORANDUM 

OflfltC:I Ofl 
WATIR 

SUBJECT11:ole Ef~luent Toxicity Basic Permitting Principles and 
· forcement Strategy 

""*°~ J.-ta.-~~ FROMa Rttbecca w. damner, Acting Assistant Administrator 
Office of Water 

TOa Regional·Administrators 

Since the issuance of the •policy for the Development of 
Water Quality-based Permit Limitations for Toxic Pollutants• in 
March of 1984, the Agency has been moving forward to provide 
technical documentation to support the integrated approach· of· 
using both chemical and biological methOds to ensure the • 
protec;:tion of water quality. The Tac:hnical Supi§rt Document for 
Water Quality-based ~oxics Control (SeptemEer, l 85) and the · 
Permit Writer's Guide to Water Qualit -baaed Permittin for Toxic 
Pollutants July, 198 ave been ~natrumental 1n e in1t1al 
implementation of the Policy. The Policy and supporting 
documents, however, did not result in consistent approaches to 
permitting and enforcement of ·toxicity controls nationally.- When 
the 1984 Policy was issued, the Agency did not have a great deal 
of experience in the use of whole effluent toxicity limitations 
and tes~ing to ensure protec·tion of water quality. We now have 

·:nore than four years of .experience and- are ready to effectively 
use this experienc~ in order to improve national consistency in 
permitting and enforcement.· 

In order to increase consistency in water quality-based 
toxicity permitting, I am issuing the attached Bas· Permitting 
Principles for Whole Effluent Toxicity (Attachment .) as a 
standard wi~ which water quality-based permits should conform. 
A workgroup of Regional and State permitting, enforcement, and 
legal representatives developed these minimum acceptable 
requirements for toxicity permitting based upon national 
experience. These principles are consistent with the ~oxics 
control approach addressed in the proposed Section 304(1) 
regulation. Regi~·s should use these principles when rev~ewing 
draft State permit~. If the.final Section 304(1) regulations 
include changes in this area, we will update.these p7in<?iples ~s 
necessary. Expanded guidance on the use of these princ4ples will 
be sent out shortly by J'ames Elder, Director of the Office of 
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Water Eilforcement and Permits. This expanded guidance will 
include aampl• permit language and petmitting/enforcement 
scenarios. 

Concurrent with this issuance of the Basic.Permitting 
·principles, I a:m issuing the Compliance Monitoring and 
Enforcement Strategy for Toxics Control (A~tachment 2). This 
Strategy was developed by a workg~oup of Regional and State 
enforcement representatives and haa undergone an extensive 
comment period. 'l'be Strategy presents the Agency's position on 
the integration of toxicity control into the existing Sational 
Pollutant Discharge Elimination System (SPDES) compliance 'and 
enforcement. program. ·It delineates the responsil:tilitiea of the 
permitted conaunity and the regulatory authority. The S~rategy 
descril:tes our current efforts in compliance tracking and quality 
assurance of self~aioGitoring data from the permittees.. It 
defin•s criteria for review and reporting of toxicity violations 
and descril:tes the types of enforcement options availal:tle for 1!-he 
resolution of permit violations. · 

In order to assist you in the management of whole effluent 
toxicity permitting, the items discussed above will join th• 1984 
Policy as Appendices to the revised Technical Sueesrt Documen:t 
for Water Quality-l:tased Toxic• Control. To awamar~ze, iliese 
mater~als are the Bas~c Perm~tting Principles, sample permit 
language, the concept• illustrated through the permitting and 
enforcement scenarios, and the Enforcement Strategy. I hope 
these addition• will provide the needed ·frameWork to integrate 
the control of toxicity into the overall NPDES permitting 
program. 

I encourage you and your staff to discuss these documents 
and the 1984 Policy with your States to further t.~e1r efforts in 
the implementation of EPA'• toxics control initia~ive. 

If you have any questions on the attach~d materials, please 
contact James ·Elder, Director'of the Office of Water Enforcement 
and Permits, at (i'TS/202) 475-8488. 

Attachment• 

cc: ASWIPCA 
Water Management Division Directors 



BASIC PERMITTING PRINCIPLES FOR WHOLE EFFLUENT TOXICITY 

l. Peraita must be protectiv~ of water quality~ 

a; At a minimu~, all major permits and minors of 
concern must be evaluated for potential'or known 
toxicity (chronic or acute if more 'limiting). 

b. Final whole effluent toxicity limits must be 
included in permits where necessary to ensure 
that State Water Quality Standards are met. 
These limits must properly account for effluent 
variability, available dilution, and species 
sensitivity. · 

2. Permits must be written to avoid ambiguity and ensure 
enforceability. 

a. Whole effluent toxicity limits m~st appear in Part I 
of .the permit with other effluent limitations. 

b. Permits contain qeneric re-opener clauses which 
are sufficient to provide permitting authorities 
the means to re-open, modify, or reissue the 
permit where necessary. Re-opener. clauses covering 
effluent toxicity will not be included in the 
special conditions section of the permit where 
they imply that limit revision will occur based 
on permittee ·inability to meet the ·limit •. Only 
schedules or·other special reauirements will be 
added to the permit. · 

c. If the permit includes provisions to increase 
monitoring frequency subsequent to a violation, it 
must be clear that the ~dditional tests·only deter
.mine the continued compliance status with the limit~ 
they are ~ to verify the original test results. 

' . 

d. Toxicity testing species and protocols will be 
accurately referenced/cited in the permit. · 

3. Where not in compliance with a whole effluent toxicity 
li•it, permittees must be compelled to come into compliance 
with the limit as soon as possible. · 

a. compliance dates must be specified. 

b. Permit~ can contain reauirements ·for corrective 
actions, such as Toxicity Reduction Evaluations 
(TREs), but correctiv~ actions cannot be delayed 
pending EPA/State approval of a plan for the 
corrective actions, unless State regulations 
require prior approval. Automat~c corrective . 
actions sub·sequen t to the ef f ec:t l ve date of a f i na 1 
whole-effluent toxicity limit will not be included 
in the permit. · 

,.. 
-\~,

' .L - . 
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ATTACHMENT l 

Explanation of the Basic: Permitting Principles 

The Basic Permitting Principles present the minimum 
acceptable requirements for whoJ.e-effluent toxicity permitting. 
They begin with a statement of the goal_ of whole-effluent 
toxicity limitations and requirements: the protection of water 
quality as established through State .numeric and narrative Water· 
Quality Standards. The. first principle builds on the:Technical 
support Document procedures and the draft Section 304(1) rule 
requirements for determining potential to violate Water Quaiity 
Standards. It req~ires the same factors be cons~dered in setting 
whole-effluent toxicity based permits limits as are used to 
determine potential Water Quality.standards violations. It 
defines the universe of permittees .that should be evaluated for 
pote'ntial violation of Water Quality Standards, and therefore 
possible whole-effluent limits, as all majors and minors of 
concern. 

',l'he second permitting principle provides basic: guidelines 
for avoiding ambiguities that m·ay surface in permits·. Whole- · 
effluent toxicity limits should be listed in Part I of the permit 
and should be.derived and expressed in the same manner as any 
other wate~ quality-based limitations (i.e., Maximum Daily and 
Average Month.ly limits as .required by Section 122 ._45 ( d)). 

In addition, special re-opener clauses are generally not 
necessary, and may mistakenly imply ~hat permits may be re-opened 
to revise whole-effluent limits that are violated. This is not · 
to imply that special re-opener clauses are·· never appropriate. 
They may be appropriate in permits issued to facilities that 
currently have no known potential to violate a Water Quality 
Standard: in these cases, the .permitting authority may wish to 
stress its authority to re-open the permit to add. a whole
effluent limit in ihe event monitoring detects toxicity. 

Several permittees have mistakenly proposed to conduct 
additional monitoring subsequent to a violation to "verify" their 
results. It is not. possible to verify results with a subsequent· 
test whether a new sample or a split-sample which has been stored 
(and therefore contains fewer volatiles) is used. For ehis 
reason, any addieional monitoring required in re•ponse to a 
violation ~use be clearly identified as establishing coneinuin9 
·compliance status, not verification of .the original violaeion. 
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Th• second principle also deals with the specification of 

test specie• ~d protocol. Clearly setting out the· requirements 
for tcucicity testing and analysis is best done l:>y accurat~ly 
referencing -BPA's most recent test methods and approved 
equivalent State methods. In this way, requiremeri.ts. which have · 
been published ca.n be required in full, and further advances in 
technology and science may be incorporated without lengthy permit 
revisions. · 

The third and final permitting principle reinforces the 
·responsibility of the permittee to seek timely compliance with 
the requirements of its NPDES,permit. Once corrective· actions 
have been identified in a TRE, permitte~s cannot be al.lowed to 
delay corrective actions necessary to comply with water quality
based whol8'effluent toxicity limitations pending Agency review 
and approval of voluminous reports or plans. Any delay on the 
part of the permittee or its contractors/a.gents is the 
responsibility of the permittee~ 

The final principle was written ·in recognition of the fact 
that a -full-blown TRE may not be necessary to return a permittee 
.to compliance in all cases, particularly subsequent to an initial 
TRE. As a permittee gains experience and knowledge of the 
operational influences on toxicity, TREs will become less 
important in the day to· day control of toxicity and will only be 
required when necessary on.a·case-specific basis •. 

•. 



B•slrs!rsmn4 io 1jb• CQ11Rlianc1 Koniigrina and gntgrc1m1nt 
strategy tor Tggic1 cgntrgl 

Th• Complianc1 Mgnitgrinq •nc! Jnfgr;em1nt;.strattqy fgr 
Tgxics cgntrol sets forth th• Aqency•a atrateqy for trackinq 
compliance with and enforcinq ¥bole-effluent toxicity monitorinq 
requiraenta, liaitationa, ac:hedulu and reportinq requiraents. 

Th• stntecn delineate• the reapectiv• ruponai})ilitiea of 
peraitteu and peraittinq authoritiu to protect wa~~ qua~ity 
throuqh th• control of whole-effluent toxicity. It utablishes 
criteria for th• review of compliance data and th• quarterly 
reportinq of violations to Headquarters and th• pimlic. Th• 
Strateqy discus••• th• inteqration of vbole-effluent toxicity 
control into our exiatinq inspection and quality aaaurance 
efforts. It provide• CJUid•linu on the enforcaent of vhol•-
•ffluent toxicity requireaenta. · 

Th• Strateqy also addresses the c~ncern many peraitte•• 
share as they face th• prospect of new requiraenta in their 
permit - the fear of indiacriainate penalty •••••••ent for . 
violation• that they are unable to control. Th• Strategy 
rocoqnizes enforcement discretion ~· a means of dealing ·fairly 
with permittees that are doing everythinq feasil»l• to protect 
water quality. As indicated in th• Strateqy, this diacretion 
deals solely with 'the assessment of civil penalties, however, and 
is not an alternative to existinq procedures for establishinq 
relief from Sta.ta Water Quality, Standards. The Strategy focuses 
on th• responsibility of th• ~qency ·and authorized States to 
require compliance with Water Quality Standards and.thereby 
ensure protection of existing water resources. 

. ,. ,~ .. . 
~., ...... .... 





01/19/89 

c:c:llPLIAHCI MONITORING AND EHPORC!MEHT STRATEGY 
FOR TOXICS CONTROL 

I. Bac:Jcground 

Iaauanc• of HPDES permits now emphaaizea th• control of toxic 
pollutanta, by integrating technology and water quality-baaed 
perait liaitationa, beat management prac:ticea for tosic diachargea, 
aludg• requireaenta, and reviaion• to th• pretreatment impleaenta
tion requirement•· Th••• requireaenta affec:t all aajo~ peraitteea 
and tho•• ainor peraitt••• whoa• d~acharg•• aay contribute to . 
impairment of th• deaignated use for the receiving atreaa. Th• 
goal of peraitting i• to eliminate toxicity in receiving watera 
that reaults fro• industrial and municipal diacharges. 

Major i_nduatrial a~d. municipal peraita will routinely contain 
water quality-baaed limits for toxic pollutant• and in many ca••• 
whole effluent toxicity derived from nuaerical and narrative 
water quality standards. The quality atandarda to establiah HPDDt 
perait limit• are discuaaed in th• •Policy for the Developaent. ot · 
Water Quality-baaed Permit Liaits for Tosic Pollutant•,• 49PR .9Al6, 
March 9, 1984. Th• Technical Su rt Document for Water Qualit -
baaed Toxic• control, PA 4 - , eptea er, an t • 
Permit.Writer'• Guide to Water Qualit~·b•••d Permitting for Toxic 
Pollutants, Office of Water, May, l~A , provide guidance for inter
preting numerical and narrative ·s~andards and developing permit 
limits. 

The Water Quality Act (WQA) of 1987 (PL 100-4, February 4, 
1987) further directs EPA and the Stat•• to identify waters that 
requir~ control•·for toxic pollutants and develop individual 
control strategi•• including permit limits to achieve control of 
toxics •. Th• WQA established deadlines, for individual control 
strategies (February 4, 1989) and for compliance with the toxic 
control permit requirement• (February 4, 1992). ·.This Strategy 
will support.the additional compliance monitoring, tracking, evalu-
ation, and enforceaent of the whole effluent toxicity controls 
that will be needed to meet the requirements of the WQA and EPA 1 s 

·policy for water quality-based permitting. 

It ia th• goal of the Strateqy to assure compliance with 
permit toxicity limit• and condition• through compliance inspec
tions, compliance reviewa, and enforcement. Water quality-based 
.limits may inc·lud• both chemic&,\. specific: and whole e.ffluent toxi
city limits. Previou• enforcement guidance (•·9·•· Enforcement 
Management System ·for the National Pc:»ll.utant Oischar~e Elimination 
System, September, 1986: National Guidance for· Oversight of NPDES 
Programs, May, 1987: Guidance for Preparation of Quarterly and. 
Semi-Annual Noncompliance· Reports,· March, 1986) has dealt with 
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chemical-•peci!ic water quality-b4••d liaita. Thi• Strat99y will 
focua on wbol• •!fluent toxicity liaits. Such toxicity limits may 
appear in per11ita, adainistrative orders, or judicial orders. 

II. Stratm Principles 

Thi• s.trategy is baaed on fo.ur · principles 1 

1) · Permitteea are responsible for attaining, monitoring, 
and maintaining perait coapliance and for the quality 
of their data. 

2) 

3) 

4) 

Regulators will evaluate self.:monitoring data quality 
to ensure program integrity. 

Regulators will assess compliance through inspection•, 
audits; discharger data reviews, and other independent 
monitoring or review activitie•· 

Regulators will enforce effluent liaita and coapliance 
schedules to eliainate toxicity. 

III. Priaary Iapleaentation Activities 

In order to iaplement this ~trategy fully, the following 
activities are being initiated: 

·} l0/ 
I. -

A. Iaaediate development 

.1. Th• NPDES Compliance Inspection Manual was 
revised in May 1988 to include procedures for 
performing chronic toxicity tests and evaluating 
toxicity reduction evaluations. An inspector 
training module was also developed in August 
1988 to support inspections for whole effluent 
toxicity. 

2. The .Permit Compliance System (the national SPDES 
data base) was modified to allow inclusion 
of toxicity liaitations and compliance schedules 
aa•ociated with toxicity reduction evaluations. 
Th• PCS Steering Comaittee will review standard 
data elements and deteraine if further modif i
cations are necessary. 

J. Compliance .review factors (e.g., Technical 
. Rev.iew Criteria and signif ic:ant noncompliance 
definitions). are being proposed to evaluate 
.violations and appropriate response. 

4. A Quality Assurance Fact Sheet has been developed 
(Attached) to review the quality of toxicity test 
results submitted by permittees. 
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s.· The !riforcement aeapo~ae Guide in the Enforcement 
Management System will be revia•d to cover the.uae 
of adminiatrative penalties and other responaes to 
violation• of toxicity controls in permits. At 
leaat four types of permit condition• are being 
ezaaineda (l') whole-effluent ;oxicity monitoring 
(sampling and analysia), (2) whole effluent 
toxicity-based permit· limits, (3) schedules to 
conduct a TRE and achieve compliance with water · 
quality-based l.imita, and (4). reporting requirments. 

8. Begin development in Spring 1989 \ 

With the assistance of the Office of Enforcement and 
Compliance Monitoring (OECM), apecial remedies and model form• 
will be developed to addreas violations of toxicity permit 
limits (i.e., model conaent decrees, model complaints, revised 
penalty policy, model litigation reports, etc.) 

IV. Scope and Implementation of· Strate91 

A. Compliance Tracking and Review 

1. Compliance Tracking 

Th• Permit• Compliance Syatea (PCS) will be 
used aa th• primary system for tracking limi.ta and 
monitoring compliance with the condition• in SPDES 
permits. Many new codes for toxicity testing have 
already been entered into PCS. During FY 89, head
quarter• will provide additional guidance to ae9ions 
and Stat.ea on .PCS coding to update exist.inc; documenta
tion. The Water Enforcement Data Base (WENDI) 
requirements aa described in the.PCS Policy Statement 
already require States and Regions to be9in 
incorporating toxicity limits and monitoring information 
into PCS. . 

In addition to guidance on the use of PCS, 
Headquarters has prepared guidance in the form 
of Baaic Permitting ~rinciples for Regions and 
State• that will provide greater uniformity 
nationally on approaches to toxicity permitting. 
One of the major problems in the tracking and 
enforcement of toxici~y limits is that they differ 
greatly from State-to-State and Re9ion-to-Re9ion. 
The Permits Division and Enforcement· Division in 
cooperation with the PCS ·Steering Committee will 
es.tablish standard codes for permit limits and 
procedures for reporting toxicity re·sults based on 
this guidance. 

--;. \ (_ ,. . -· 
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Whole effluent toxicity aelf-aonitoring data 
ahould . undergo an appropr.iate .·quality, review. (See 
attached checklist for au99es.ted toxicity review 
tactora.) All violations of permit limit• for 
to&ic.• control should be ·reviewed l?Y a professional 
qualified to assess th• noncompliance. ·Re9iona and 

.States should designate appropriate staff. 

2. Compliance Revie~ 

. 'Any violation of a whole effluent toxicity 
limit i• of concern to th• regulatory agency and 
should receive an i-ediat• profeaaional review. 
In terma of.the Enforcement Manageaent Syatem (EMS),· 
any whole effluent violation will have a violation 
review action criterion (VRAC) of l.O •. However, the 
appropriate initial enforcement reaponae may be to 
require additional monitoring and then rapidly 
e•calate the response to formal enforcement if the 
noncompliance persists. Where whole effluent 
toxicity is based on a pass-fail permit limitation, 
any failure should be i-•diately targeted for 
·compliance inspection. In some instancea, as••••••nt 
of the compliance statu~ will be required through . 

· iasuance of Section 308 lett,rs and.309(a) order• to 
require furth•r toxicity testing. 

Monitoring data which is s~bmitted to fulfill 
a toxicity monitoring requirement in pe.rmits that. do 
not contain an independently enforceable whole•ef fluent 
toxicity li.mitation should also receive i-ediate 
profess iorial review. · 

The burden for testing and biomonitorin9 is on 
the·permittee: however, in some instances, Regions and 

. st,tes may choose to respond to violations throuqh · 
sampling or performance audit inspections. When an 
inspection conducted in response to a violation identi
f"iea noncompliance, the Region or State should 
initiate a formal enforcement action with a compliance 
achedule, unless remedial action is already required 
in the permit. 

B. ·Inapect ions 

EPA/State compliance inspections·of all maJor permittees 
on an annual .basis will be maintained. For ,all facilities 
with water qualit1•based toxic li~its, ·such inspections should 
include an appropriate toxic: c:omponent (numerical and/or 
whole effluent·review). Overall the NPD!S inspection and 
data quality activities·for·toxics control should receive 
greater e~phasis than in the present inspection s~rategy. 
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1. Regional/State_ capability 

Th• !PA'a •POlic:y for the Development ·of Water 
Quality-baaed Permit Limits for Toxic Pollutants• 
(March 9, 1984 Federal Register) states that EPA 
Regional Adainiatrators will assure· that .. each 
Region ha• the full capability to conduct water 

·quality asaessments using both biological and chemi
cal method• and provide technical aaaiatance to the 
Stat••· Such capability •hould alao be maintained 
for compliance biomonitoring in•pection•· and toxic• 
aaapling inapectiona. Thia capability ahould include 
both inspection and laboratory capability. 

2. U•• of Nonsampling In•pection• 

. Nonsampling inspections as either compliance 
evaluations (CEI•) or: performance audit• (PAI•) can 
be used to a•sess permittee self-monitoring data 
involving whole effluent toxicity limits,. TU., and 
for: prioritization of sampling in•p•ction•.• A8 
re•ources permit, PAI• should be used to verify 
biomonitoring capabi·litie• of permittee• and 
contractors that provide toxicity te•ting •elf-
moni tor ing data. · · 

J. Quality Assurance 

All States are encouraged to develop the 
capability for acute and chronic: toxicity tests 
with at least one fish and one invertebrate species 
for freshwater and saltwater if appropriate. NPDES 
States should develop the full capability to assess 
compliance with the permit conditions they establis_h.· 

EPA and NPDES States will a_ssess permittee 
data quality and req~ire that permittees develop 
quality aa•uranc:e plans. Quality assurance plans 
must be available for examination. The plan should 
include methods and procedures for: toxicity testing 
and chemical analysis: collection, culture, mainte
nance, and disease control procedures for test 
organisms; and quality assurance practices. The 

Due to re•ourc:e considerations, it is expected that sampling 
inspections will .be lim·ited to Regional/State prior-ities in . 
enforcement and permitting. Routine use of CEis and PAis should 
provide the required coverage. 
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peraitt•• •hould also have available quality control 
charta, calibration records, raw test data, and 
culture record•· 

In conjunction with the QA pl-ns, EPA·will 
evaluate permittee laboratory performance on EPA. 
·and/~r State approved methods. 'nlis evaluation is 
an essential part of the laboratory audit process. 
EPA will rely on inspection• and other quality 
aaaurance . mea•ure• ·to maintain data quality. However, 
Stat•• may prefer to implement a laboratory c:ertif i
cation prograa conaiatent with their regulatory 
authoriti•••. Predetermined limit• of data·. accepta
bility will need to be eatabli•hed for each test 
condition (acute/chronic:), species-by-species. 

c. Toxicity 'leduction Evaluations (TU.) 

TREa are systematic: investigations required of peraittee•. 
which combine whole effluent and/or chemical specific teating 
for toxicity identification and characterization in a planned 
sequence to expeditiously locate the source(•) of toxicity and 
evaluate the effectiveness of pollution control actiona.and/or 
inplant modi.ficationa toward attaining compliance with a·p•r•it 
limit. 'nl• requirement for a·TRE is usually based on a 
finding of whole effluent toxicity aa defined in the perait. 

· A plan with an implementation schedule is then developed to 
achieve compliance. Investigative approaches include 
causat;ive agent identif ic:ation and toxicity treatability. 

l. Requiring TRE Plans 

TRE'a can be triggered: 1) whenever there is a 
violation of a toxicity limit tha~ prompts· enforcement 
action or 2).from a permit condition that calls for a. 
toxicity elimination plan within a specified time 
whenever toxicity is found. The enforcement action 
such aa .a 309(a) administrative ordet o; State 
equivalent, or judicial action then· directs the 
permitt•• to take prescribed steps according to a 
c:oaplianc:e schedule to eliminate the toxicity. This 
ac:hedule should be incorporated.into the permit, an 
adminiatrative order, or judicial order and compliance 
·with the schedule ·should be. tracked through PCS. 

2. Compliance Determination Fallowup 

Compliance status must be ~ssessed followi~g the 
accomplishment of a TRE plan us1n9 the most ef f1-
cient and effective methods available. These methods 
include site visits, self-m~nit.orinq, and inspections.· 
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careful attention to quality aaaurance will aaaiat in 
ainiai&ing th• regulatory burden. The method of 
coapliance assessment should be determined on a 
caae-by-c:ase basi•· 

o. Enforcing Toxic Control Permit Conditions 

'Enforcement of toxic controls in permits depends upon a 
clear requirement and the process to reaolve th• noncompli
ance. In addition to directly enforceable whole effluent 
limit• (acute and chronic, including absolute pass-fail 
liait•), permits have contained several other type• of 
toxi~ control conditionas l) •free from• proviaiona, 
2) schedule• to initiate corrective action• (such as TREs) 
when toxicity is present, and/or 3) schedules to achieve · 
compliance where a limit is not currently attained. · 
Additional r8'quirements or schedules may be developed 
through 308 letters, but the specific milestone• should be 
incorporated into the permit, administrative order or 
State equivalent mechanism, or judicial order to enaure 
they are enforceable. 

1. The Quarterly Noncompliance Report (QNCR) 

Violation• of permit conditions.are tracked and 
reported as follows: 

a. Effluent.Violations 

Each exceedance of a directly enforceable whole 
effluent toxicity limit is of concern to the 
regulatory agency and, therefore, qualifies 
as meeting the VRAC requiring professional 
review (see section IV.A.2.). 

These violations must be reported on the. QNCR 
if the violation is determined through profes
sional review to have the potential to have 
cau•ed a water quality impact. 

All QNCR-reportable permit effluent violations 
are considered siqriif icant noncompliance (SNC) .• 

b. Schedule Violations 

Compliance schedules to meet new toxic controls 
should be expeditious. Milestones should be 
established to evaluate pro9ress routinely and 
minimize delays. These milestones should be 
tracked and any slippage of 90 days or more 
must be reported on the QNCR. 

' ~. 
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·. The following milestones are considered SNC: when 
90-day• or more overdues submit plan/schedule 
to conduct. TU, initiate TU, submit test results, 
aubmit implementation plan/schedule (if appro
priate), start construction, •nd·c:onstruc:tion, 
and attain compliance with permit. 

c. Reporting/~ther Violations 

Violat~on of other toxic control requirements 
(including reports) will be reported using · 
criteria that are applied to comparable NPDES 

· . permit c.onditiona •. Por example, failure ·to 
submit a report within 30 day• after the due 

· date or submittal of an inaccurate or inadequate 
report will be reportable noncompliance (on 
the QNC:R) •. 

Only failure to submit toxicity limit ••lf
monitoring reports or fin~l TRE progres• reporta 
indicating compliance will be SNC when 30 daya 
or more overdue. ' 

Resolution (bring'ing into compliance) of all 'thr•• 
types.of permit violations (effluent, schedule, 

·and reporting/ot~er) will be through timely and 
appropriate enforcement that is consistent with 
EPA Oversight Guidance. Administering agencies 
are expect~d to bring violators back into_compliance 
or take formal enforcement action against f~cilities 
that appear on the QNCR.and are in SNC: otherwise, 
after two or more quarters the facility must be 
listed on the Exceptions Lis·t. 

2. Approaches to Enforcement of Effluent Limitations 

In the case of noncomplianc:a with whole effluent 
toxicity limitations, any formal enforcement action 
will be tailored to. the specific: violation and remedial 
action• required. ·In some instances, a Toxicity 
Reduction Evaluation (TR!) may be appropriate. However, 
where directly enforceable toxicity-based limits are 
uaed, the TRE is not an acceptable enforcement response 
to toxicity noncompliance if it requires only additional 
monitoring without a requirement to determine appropria:e 
remedial actions and· ultimately compliance with the 

·limit. 

If the Regions· or States use adminis:rative· 
enforcement for violations of to~ic requirements~ 
such actions should require compliance by··a·da~e 
certain, accord in9 to a s.et schedule, and an 
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administrative penalty should be considered.l 
Pailure to· comply with an Administrative Order 
•chedule within 90 days indicates a schedule delay 
that may affect the final compliance date and a 
judicial referral is the normal response. In instances 
where toxicity has been measured in.areas· with potential. 
impacts on human h~alth (e.g., public water supplies, · 
fish/shellfish areas, etc.), regions and states 
should presume in favor of judicial action and seek 
immediate injunctive relief (such as temporary 
restraining order or preliminary injunction). 

In a few highly unusual cases where the permit
tee has implemented an exhaustive TRE p1an2, applied 
appropriate influent and effluent controls3, maintained 
continued compliance with all other effluent limits, 
compliance schedules,. monitoring, and other permit · 
requirements, but is still unable to attain or maintain 
compliance with the toxicity-based limits, special 
technical .evaluation may be warranted and civil penalty 
rel'ief granted. Solutions .in these cases could be 
pursued jointly with expertise from EPA and/or the 
States .as well as the permittee~ 

Some permittees may be required to perform a 
second TRE subsequent to implementation of remedial 
action. An example of the appropriate use of a 
subsequent TRE is for the correction of new violations 
of whole effluent limitations following a period of 

lrederal Adminis'trative -penalty orders must be linked to v·iolations 
of underlying permit requirements and schedules. 

·2see Methods for A uatic Toxicit Identification Evaluations,· 
Phase I, Tox1c1ty aracter1zat1on Procedures, EPA-600 -aa 035, 
Table I. An exhauative TRE plan covers three areas: causative 
agent identification/toxicity treatability: influent/effluent 
control: and attainment of continued compliance. ~ listing· of 
EPA protocol• for TREs can be found in Section V (pages ll and 
12). 

3For industrial permittees, the facility must be well-operated 
to achieve all water quality-based, chemical specific, or. BAT 
limits, ·exhibit proper o & M and effective BMPs, and control 
toxics through appropriate chemical substituc.ion and treatment. 
For 'POTW permittees, the facility must·be well-operated to 
achieve all water quality-based, chemical specific, or secondary 

' limits as appropriate, adequately implement its approved pretreat
ment program, develop local limits to control toxicity, and 
implement additional treatment. 

. - .' . .. 
.· 
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auatained compliance (6 month• or greater in duration) 
indicating a different problem from that addressed 
in the initial TRE· 

3. lftforcement of Compliance Schedule and Reporting 
Requirement• · 

In a number of ~nstances, the primary 
requirements in the permits to addresa ~ozicity 
will be •chedules for adoption and implementation 
of bioaonitoring plana, or submission of reports 
.verifying TR.Es or other aimilar reporting require
menta •. Regions and State• •hould conaider.any 
failure (1) to conduct self-monitoring -according 
to EPA and State requirement•, (2) to meet TRE 
schedule• within 90 days,. or (3) .to •ubmit reports 

·within "30 days of the specified deadline aa .SHC. 
Such violations should receive equivalent enforce

. ment follow-up as outlined above. 

4. · Uso of Administrative Orders With.Penaltie• 

In addition to the formal enforcement action• 
to require remedial actions, Regions and· State• 
should presume that penalty A0 1

• Qr State equiva
-lents c:an be issued for underlying permit violation~ 
in which a formal enforcement action is appropriate. 
Headquarters will also provide Regions and St~tes · 
with guidance and examples as to how the current 
CWA penalty policy can be adjusted. . · 

.S. · Enforcement Models and Special Remedies 

OWEP and OECM will develop standard pleadings 
and language for remedial ac:tivities and compliance 
milestone• to assist Regions and States in addres
sing violations of toxicity or water quality-based 
permit limits. Products will include model litiga
tion reports, model complaints and consent decrees, 
and revised penalty policy or penalty algorithm 
and should be completed in early E'Y l989. 
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V. Suaaary of Principal Activitiea and Products 

1.. C:O.pliance Tracking and ·Review guidance . 
1. PCS Coding Guidance - May, 1987: revision 

2nd. Quarter 1989 

2. Review Criteria for Self-monitoring Data (draft 
attached). 

a. Inspection• and Quality Aaaurance 

.1. bviaed NPDES Compliance Inapect'ion Manual -
Hay 1988. 

2. Quality, Aeauranc:e Guidance - 3rd Quarter FY 1989. 

J. Siomonitoring Inspection Training Module -
·August 1988. 

4. Additions of a reference tozicant to DMRQA program -
(to b• determined) 

c. Tozics Enforcement 
. 

1. Administrative and Civil Penalty Guidance - 4th 
Quarter FY 1989 

2. Model Pleadings and Complaints - 2nd ·Quarter 1989 

J. EMS Revision - 2nd Quarter FY 1989 

D. Permitting Conaistency 

1. Baaic Permitting Principles -·2nd QUarter·FY 1989 

E. Toxicity Reduction Evaluations 

Generalized Methology for Conductina Industria.l 
Tozicity Reduction· Evaluations - 2n ·Quarter 
FY 1989 

Toxicity Reduction Evaluation Protocol for 
Municigal Wastewater Treatment Plants - 2nd Quarter 
FY 1§8 

2zo 1 
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3. Method• for Aquatic Toxicity Indentification 
Evaluation• 

•• Pha•• t • 

Phase II. 

c. Phase III. 

Toxicity Characterization 
Procedures, EPA-600/J-88/034-
September 1988 · 

Toxicity Identification 
Procedures, EPA-666/3-a8/0l5-
2na b\iarter-1989 

Toxieit7 Confirmation Procedures
EPA-666 3-88/636 - 2nd Quarter 
FY 1989 

'· 
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QUALITY CONTROL FACT SHEET FOR SELF-BIOMONITORING 
ACUTE/CHRONIC TOXICITY TEST DATA 

Permit No. 

Facility Naa• 

·racility Location 

Laboratory/Investigator 

Permit Requfrements: · 

Sampling Location ------
Limit 

Type of Test 

Test Reaults s 

Type of Sample -------------Teat Duration 

Test Organism Ac)• --------
LCSO/ECSO/NOEL -------- 951 COnf idenc, Interval 

Quality Control Summary: 

Date of Sample: Dates of Test: 

control Mortalitya ' ----- COntrol Mean Dry Weight 

·Temperature maintained within +2•C of test temperature? Yes No - -
Dissolved oxygen level• always greater than 4vl saturation?. 

Yes No -
Loading factor for all exposure chambers less than or equal to 
maximum allowed for the test type and temperature? Yes __ No ___ _ 

Do the teat reaulta indicate a direct relationship between effluent 
concentration and response of the test organism ( i .. e., more deaths 
occur at.the high4,1st effluent concentrations)? Yes_ No __ _ 

--7 - .-.. . 
/ I .• -- - ......,. 
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# "Quality Assurance Guidance for Compliance Monitoring in Effluent 
Biological Toxicity Testing", dated March 7, 1990. 
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UNITED STATES ENVIRONMt::rrAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

t1AR. 7 1990 
OFFICE OF WATER 

MEMORANDUM 

SUBJECT: 

F.ROM: 

TO: 

Qu~lity Assurance Guidance for Compliance Monitoring in 
Eff~uent Biologica 1 Toxi~ity~est · ... 

David -N. Lyons, P.E .. , Chief ~~c:;J? 
Enforcement Support Branch ( N- n) ., //- ~-~./~~=--~ 
Compliance Branch Chiefs, Water Management Division 
Surveillance Branch Chiefs, Environmental Services Div. 
Regions 1 - 10 · 

I am attaching the "QA Guidance for Compliahce Monitoring in 
Effluent Biological ·Toxicity Testing" for your distribution. 

This document will supplement the QA section (Chapter 8) in 
the NPDES Compliance Inspection Manual. The objective of this 
guidance is to help NPDES inspectors, trained or untrained in the 
principles of biological testing, to understand the parameters 
that influence the acceptability of test data, and to recognize 
data that are invalid for verifying compliance. 

Earlier drafts were reviewed by a workgroup consisting of 
Headquarters, Regional and State staff. Their comments were 
incorporated in this version. If you have any questions, please 
feel free to contact my staff, Samuel To (FTS-475-8322) and, 
Theodore Coopwood (FTS-475-8327) . 

. Attachm~nt 

··1· .. .. ~ . .. , . 
·-- :~ '.-· 
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The purpose of this document is to provide quality assurance 
guidance for review _,and evaluation of effluent·toxicity testing~ 
It will serve as an addendum to the NPDES Compliance Inspection 
Manual. Its objective is to he~p those both trained and 
untrained in the principles of biological testing to understand 
the pa~ameters that influence the acceptability of test data, and 
recoqnize data that are invalid for verifying compliance. · 

The primary goal of quality assurance is to ensure that all 
environmentally related measurements submitted to the U.S. . . 
Environmental Protection Agency (EPA) in permittee self 
monitoring reports represent data of known quality. The q\lality 
of data is known when all components associated with its . 
derivation are thoroughly documented, and the documentation is 
verifiable and defensible. It is EPA's policy to ensure that 

. data representing environmentally related measurements .are of 
known quality. a. 

Quality Assurance is especially important in the NPDES program 
which obtains ~e majority of its information on permittee 
compliance from test data submitted by the permittees. 
Compliance with NPDES permit effluent limitations requires that 
accurate test results be within the allowable quantity or 
concentration prescribed in the permit. 

• Quality Assurance is the proqram that assures the 
reliability of data. It includes policies, objectives, 
principles, proqrams, and procedures to produce data of known and 
accepted quality. It may include quality control, which is the 
routine application of detailed procedures for obtaining 
prescribed standards of performance in· the monitoring and 
measurement process. 
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This.quidance focuses on the q\iality assurance considerations 
that affect the acceptability of whole-effluent ·toxicity test 
data submitted by perm,ittees. Whole-effluent toxicity tests 
involve the exposure of selected test orqanisms to prescribed 

. . 

concentrations of effluent under controlled t~st.conditions for.a 
specified time to determine effluent toxicity. ·Toxicity may be 
eXhibited by chanqes in orqanism mortality, qrowth, reproduction 
or other physical response when· compared to a contr_ol. As with 
specific chemical analyses, whole-effluent toxicity tests must 
conform to a specified set of physical conditions to be 
considered valid. Only valid tests can confirm compliance with 
an effluent limitation. 
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Objectives 

The objectives of a toxicity testinq quality assurance proqram 
are to ensure that qenerated data reflect accurately the 
conditions that the data represent, that commonly a~cepted or 
standard practices have been followed_in all facets of data 
qeneration, and that each_ step of data qeneration from·sample 
collection to reported results has an appropriate written 
verifiable loq or record. 

Quality Assurance Program 

The elements of a qood quality assurance proqram are desiqned to 
ensure that the above objectives are fulfilled. such elements 
should be contained in a written quality assurance plan for each 
facility conductinq toxicity testinq.· The plan for each facility 
·should contain: 4.5 

a) ·Facility quality assurance policy 
b) Standard operatinq procedures 
c) System and performance audits 
d') Facilities and ·equipment 

e) Qualifications and tr~ininq· of personnel 
f) Quality assurance/quality control responsibil.ities 
q) Administrative sample handling procedures 
h) Sample custody and chain-of-custody procedures 
i) Applicable instrument calibration procedures, 

frequency, and records 
j) Laboratory practices to ensure 'that reaqents and 

standard solutions have not violated respective shelf 
holdinq time · 

The aspects of.the quality assurance.plan dealinq_with effluent 
toxicity tests should discuss: 
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a) Effluent samplinq and handlinq 
b) Source, condition and handlinq of test orqanisms 
c) Condition of equipment 
d) Test conditions 
e) . Instrument calibration 
f) Replication 
q) Use of reference toxicants 
h). Record keepinq 
i) Data evaluation 
j) D~ta reportinq 

The.plan should specify where verifiable loqs o~ records should 
be maintained and retained to identify the responsible person for 
each aspect of the data qeneratinq procedure, and the practices 
that will ensure that possible tamperinq with sample quality has 
not occurred. 

Test orqanisms are the analytical instruments in a .toxicity test. 
They respond to the elements of their environment in accordance 
with their individual sensitivity. Methods for toxicity testinq 
have been accepted and published by EPA. s.7.a Quality assurance 
pract~ces requi~e that documentation shows that these methods 
have been followed or that any deviations are· fully explained and 
documented. 

Samplinq and sample handlinq requires that sample holdinq time is 
not violated. Test orqanism& should be positively identified to 
species and be disease-free, of known aqe, and of qood health: 
their SOUrC8 ShOUld be recorded and reference toxicant testinq 
documented. Laboratory temperature control equipment must be 
adequate to maintain recommended test water temperatures. Test 
.mate~ials fabrication must not influence test solution or control 
water quality. Analytical methods must include quality control 
practices outlined in EPA methods manuals or as specified in 

4 



official EPA methods. 9!
10 Instruments used for routine 

measurements of chemical and physical parameters.mus~ be 
calibrated and standardized according to accepted procedures. 
Dilution water.should be· appropriate to the objectives of the 
study. 6•

7
•
8 Water temperature, dissolved oxygeri, ·~alinity or. 

water hardness, and pH should be maintained.within the limits 
specified for each test~ Replication of test procedures are 
specified in the test instructions. Reference toxicants should . . 
be used to verify efficacy of laboratory procedures and health of 
organisms. Proper, ~ccurate, complete record keeping ·and data 
reporting are essential. All of these parameters are specified 
in the methods manuals. 

Review of Quality Assurance Procedures 

One method used to evaluate permittee adherence to qood quality 
assurance and test protocols is through an inspection or audit. 
A quality assurance inspection or audit would examine documents, 
records, and procedures, including: 

a) QUality assurance program plan 
b) Quality assurance audit reports and inspection records 
c) Laboratory certifications 
d) Equipment calibration records 
e) ColleCtion and manaqement of samples to laboratory 
f) Chain-of~custody and responsible-person procedures 
g) Sample manaqement, storage, and security within 

laboratory 
h) Reco~ keeping . 
i) Laboratory facility and equipment condition 
j) Training and experience of personnel 
k) Source, maintenance, and apparent health of test 

organisms 
l) Source and results of· reference toxicants (.i.e., 

reference toxicant test results and control survival) 
m) Shelf life and labeling of reagents and standard test 

solutions · 
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n) Methods for preparation of laboratory standards and 
synthetic or artificial waters including.the source of 
any sea salts used. · · 

o) Deviations from standard procedures 
p) Test reports that were rejected for µnacceptable QA/Q~ 

by .a requ~atory agency · · 
q) Adequacy of space and equipment for work load 

-
r) Methods for laboratory waste disposal 

An ins~ection or audit should determine compliance with minimum 
acceptable criteria for collecting samples, conducting the tests, · 
and analyzing test results. In addition to examining the 
equipment .and facilities, the acquisition,· culture, maintenance, 
and acclimation of test organisms should be investigated. 
Detailed considerations of the primary aspects of whole-effluent 
toxicity testing follow. 
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SAMPLB COLLBCTIOll Alm HST PROCBDURBS 

Effluent and Receiving Water Sampling 

The effluent sampling point should be the same as specified in 
the National Pollutant Discharge Elimination system permit. The 
collector of a sampl~ should be recorded. It is essential that 
the sample be characteristic of the wastewater discharge~ When .. 
chlorination is practiced, regulatory authorities measure the 
toxicity of the effluent at different steps in the process; i.e. 
prior to chlorination, or after chlorination, or after 
dechlorination with sodium thiosulfate. Receiving water samples 
are collected upstream from the outfall being tested or from 
uncontaminated surface water with similar natural qualities. It 
is common practice .to collect grab samples· for receiving water 
toxicity studie.s, and receiving water may be specified as. a 
source of dilution water in effluent toxicity tests. These grab 
sample collections should be conducted following the 
·specifications for each test method. 6.7.8 

Aeration during collection and transfer of effluents should be 
minimized to reduce the loss of volatile chemicals. Sample . · 
holding time, f~om time ~f collection to initiation of the test, · 
should not exceed 36 hours. Samples collected for off~site 
·toxicity testing are to be chilled to 4°C when collected, shipped 
in ice to the laboratory, and there transferred to a·4°C 
refrigerator until used. 

The above precautions are taken to maintain the potential 
toxicity characteristics and integrity of the wastewater and to 
ensure that such characteristics are not changed foll~wing.sample 
collection·and prior to toxicity testing. Precautions should be 
taken to ensure that any materials used· in. sample collection or 
throughout the testi~g process will not affect the .integrity of 
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the sample beinq tested. Any alter~tions to effluent or dilution 
water samples should be well documented even if that adjustment.
is standard, including the use of sea salts or hypersaline brine 
(HSB) to adjust the salinity of freshwater effluents. 

Facilities. Equipment. and Test ChaP1bers · 

Specific requirements have been'developed for facilities and 
equipment used in toxicity testing, s.7.e and should b~ referred to 
during·the conduct of each method. To summarize: 

' . 

• Laboratory temperature control equipmen~ ·must maintain 
recommended test water temperatures. 

• All materials that come in contact with the effluent 
must be such that there is no leaching or reaction that 
potentially would alter the integrity of the wastewater 
being tested. Tempered glass and perfluorocarbon 
plastics (TeflonR) should be used whenever possible to 
minimize sorption and leachinq of toxic substances. 
These materials may be reused following ·decontamination. 

• Plastics such as.polyethylene, polypropylene, polyvinyl 
chloride, and.TYGON" may be used as test chambers or to 
store effluents, but caution should be exercised in . 
their use because they miqht introduce toxicants when 
new, or carry over toxicants from one test to another if 
reused. 

• .The use of large qlass carboys is discouraged for safety 
reasons. Glass or disposable polystyrene containers are 
used for test chambers. 

• .New plastic products of a type not previously used 
should be tested for toxicity before initial use by 
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exposing the·test orqanisms in the test system where 
the material is used. 

• Silicone adhesive used to construct glass test chambers 
absorbs some organochlorine and organophosphorus 
pesticides. As little of the adhesive as possible 
should be in contact w~th the water and any beads of 
adhesive inside the containers should be removed •.. 

• Cleaning of equipment should be rigorous and ·thorough. 

Analvtical Methods· 

Routine chemical and physical analyses must include established 
quality control practices outlined in EPA methods manuals or in 
40 CFR 136 particular approved methods. 4.s 

Calibratign and Standardization of Eguipment and Reagents 

Instruments used for routine measurements of chemical and 
physical parameters such as pH, dissolved oxygen, temperature, 
conductivity, alkalinity, and salinity/hardness must be 
calibrated and standardized according to instrument 
manufactqrers• procedures. Wet chemical methods used to measure 
alkalinity and hardness must be standardized according to 
procedures specific in the EPA method. Logs should be maintained 
.for the calibration Of instruments~ 

Dilution Water 

Dilution water should be the same as specified in the permit. If 
required, dilution water may be synthetic water, gro~d water, 
seawater, artificial seawater or hypersaline brine (HSB) made 
from a non-contaminated source of natural seawater (above 30 O/OO 

salinity) appropriate to the objectives of. ·the study ~d 
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logistical constraints~ and should follow recommendations of ea~h1 
individual method. Holding time and hold.ing temperature for 
dilution water are specified as similar to that for effluent 
samples. .Dilution water is considered acceptable. if test 

. . 
organisms have· adequate survival (during acclimation and 
testing), qrowth, and reproduction in the test chambers during a 
test; and give the predicted re$Ults when tested using a 
reference toxicant. 

Water temperature within the test chambers must ·be monitored 
continually and maintained within the limits specified for each 
test. Dissolved oxygen conc~ntrations must also be maintained 
within the limits specified, and pH should be checked and 
recorded at the beginning of the_test and at least daily 
throughout the test. In regard to dissolved oxygen, if it is 
necessary to aerate during the test, and the protocol allows 
aeration~ all concentrations and controls must be aerated and the 
fact noted on the test report. 

Record Keeping 

Records should detail all information about a sample and test 
organisms, inclqdinq: 

a) Collection: date; time; location; pre-, post-, or 
dechlorinated; weather conditions,. methods, and 
collector 

b) Transportation: method, chain of custody, packing to 
ensure correct temperature maintenance, and se~rity 

c) Laboratory: storage, analysis, and security 
d) Testing: elapsed time from sample collection, 

treatment, and type of test 
e) Test organism: species, source, age,, health, and 

feeding 
f) Records of diseased or discarded organisms 
q) Test results including replicates and. controls 
h) All calculations that impact test results and data 

interpretation 
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i) 

j) 
k) 

Any observat.ions of a non-routine occurrence that may·. 
be important in interpretation of results 
Equipment and instrument calibrations 

.AnY deviation from the protocol •. 

Records should be kept in bound notebooks. Observations should 
be recorded as they occur to prevent.the loss of information. 
Notebook data and observations ~hould be initialed and dated by 
the observer. 

11 
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oraanisms Used 

The standard freshwater test orqanisms used in chronic toxicity 
tests are the fathead minnow, Pimephales promelas: the 
cladoceran, Ceriodaphnia dubia;· and the qreen alqa, Selenastrum 
capricornutum. Marine and estuarine orqanisms currently include 
the sheepshead minnow, cyprinodon varieqatµs; the inland 
silverside, Menidia beryllina; the-mysid, Mysidopsis bahia: the 
sea urchin, Arbacia punctulata: and the red alqa, Cbampia 
parvµla. Orqanisms used should be disease-free, and positively 
identified to species (ideally by an expert taxonomist). 

Quality and source of Test organisms 

' 
.When orqanism breedinq cultures are ~intained, the sensitivity 
of the offsprinq should be determined in a toxicity test 
·performed with a reference toxicant at least once each month. If 
pref erred, this reference toxicant test may be performed 
concurrently with an·effluent toxicity test. The standard 
reference toxicant test should be conducted usinq the exact 
method.for which' the orqanisms are beinq evaluated. 

Food Quality 

Suitable fooc:ls must be obtained as described in.the toxicity 
testinq methods-manuals.· Limited quantities of reference food, 
information on cODIJllercial sources of qooc:l quality foods, and 
procedures for determininq food suitability are available from 
the Quality Assurance Branch, Environmental Monitoring and. 
support Laboratory, U.S. Environmental Protection Aqency, 
·cincinnati, OH·4S268. The suitability of each new supply of food 
must be determin•d in a side-by-side test in which the response 
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of test orqanisms fed with the new food is compared with the 
response of organisms fed a reference food or a previously used, 
satisfactory food. Preparation of food should follow methods 
accepted and published. s.7;8 

Reference·Toxicants 

Reference toxicants are standard chemicals that can be used to 
. evaluate test orqanism sensitivity, laboratory procedures, and 

equipment. Their use allows a laboratory to compare the response 
of test orq~nisms to a reference toxicant under local laboratory 
conditions. 

When a toxicity value from a test with·a reference toxicant does 
not fall within the expected ranqe for the test orqanisms when 
usinq standard dilution water (i.e., reconstituted water), the· 
sensitivity of the orqanisms and the.overall credibility of the 
test system are suspect and should be examined for defects, and 
the health of the orqanisms qtiestioned. The test should be 
repeated with a different batch of test orqanisms. 

Four reference toxicants are available to establish the precision 
and validity ~f .toxicity data generated by biomonitorinq 
laboratories: copper sulfate (CUS04), sodium chloride (NaCl), 
sodium dodecylsulfa1;.e (SDS), and cadmium chloride (CdC12). The 
reference toxicants may be obtained by contactinq the.Quality 
Assur~ce Branch~ Environmental Monitorinq and Support 
Laboratory, u.s. Environmental Protection Aqency, Cincinnati, OH, 
45268. Instructions for their use and the expected toxicity 
vaiues for the ~eference toxicants are provided with the samples. 
To ensure comparability of quality-assured data on a national 
scale, all laboratories must use the same source of ~eference 
toxicant and the same formulation of moderately hard, synthetic 
dilution water for freshwater tests ana the same sea salt or HSB 
for marine tests. 

13 
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Control Charts 

A control chart often is prepared for each reference toxicant and 
organism combina~ion. With such a chart the cumulative trend 
from a ser~es of tests can be evaluated. The mean value and 
upper and lower control. limits are recalculated with each 
successive point until the statistics stabilize. The· upper and 
lower control limits are two standard deviations from the mean. 
outliers, which are values that fall outside the upper and lower 
control limits, and trends of increasing or decreasing 
sensitivity are readily identified. 
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ABSBSSDrG DA'l'A QUALift · 

Test Acceptability 

Test acceptability depends upon test orqanism mortality in the 
test controls. It varies amonq orqanisms and tests. For acute 
toxicity tests,b the control survival must be 90 percent o~ 
qreater for a valid test. For valid freshwater chronic fathead 
minnow'or Ceriodapbnia dµbia effluent toxicity tests,c control 

b An acute toxicity test is a test of short duration where 
the orqanism response is typically observed in 96 hours or less. 
These.tests are used to determine the effluent concentration, 
expressed as a percent volume, that is lethal to 50 percent of 
the ·orqanisms within the prescribed time period <Leso>· Where 
death is not easily detected, such as with invertebrates, 
immobilization is .considered equivalent. to death. Static and 
flow-throuqh testinq systems are used. Static tests include 
nonrenewal test where the orqanisms are exposed to the same 
effluent solution for the duration of the test, and renewal tests 
where the test orqanisms are exposed to a fresh solution of the 

· same concentration of effluent every 24 hours or other prescribed 
interval. A flow-throuqh test typically uses a diluter system 
and continuous feed of mixtures of effluent and diluent to a · 
series of test chambers to ensure that different.orqanisms are 
exposed continuously to different effluent concentrations 
throuqhout the test period. 

. c A chronic toxicity test is desiqned to measure lonq-term 
adverse effects of effluents on aquatic orqanisms. The 
orqanism•s response is usually observed in 7 to 9 days, while the· 
test period itself can last from one hour to several days. These 
test are used to determine the more subtle effects of toxicants 
such as adverse effects on survival, qrowth, reproduction, 
fertility and fecundity, and the occurrence of birth defects 
(teratoqenicity). These effects can be quantitatively expressed 
in various ways, ·such as by determininq the concentration at 
which 50 ' of the orqanisms show a particular adverse effect 
CECso): or by observinq the hiqhest tested concentration at which 
the orqanisms• responses are not siqnificantly different 
statistically from controls (the no observable effect 
concentration, or NOEC): or by observinq the lowest observable 
effect concentration at which organisms• responses are different 
statistically from controls (the lowest observable effect 
concentration, or LOEC). 
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survival must be at·least 80 percent. For the fathead minnow 
larval survival and qrowth test, the.avera9e dry wei9ht of the 
survivinq controls should equal or exceed 0.25 mq. For the 
Ceriodaphnia dubia survival and reproduction i;est, .there should. 
be an ave~a9e of 15 or more youn9/survivin9 females' in the 
control solutions. For valid reference toxicant tests, control 
survival qrowth and reproduction is the same as stated for the· 
definitive test. For the marine short-term chronic.tests with 
sheeps~ead minnow, silverside, or mysid, control survival must be 
equal to or ·exceed 80 percent in a valid test. The sea urchin 
test reciuires control eqq fertilization of 70 to 90 percent. The 
Champia parvµla test requires t,hat control mortality does not 
exceed 20 percent and that plants have an avera9e of 10 or more 
cystocarps. Other specifications for test acceptability are · 
provided in test protocols. s.7.a 

An individual test may be conditionally acceptable if 
temperature, DO, and other specified conditions fall outside 

· specifications, dependin9 on the deqree of the departure and the 
objectives of the tests. The acceptability.of the test will 
depend on the best professional judqment and experience of the 
investi9ator. The deviation from test specifications must be . 
noted when reportin9 data from the test. 

Precision 

Precision is an expression of the deqree of reproduc~ility of 
results. The ability of a laboratory to obtain consistent, 
precise results should be demonstrated with reference toxicants 
before measurinq effluent,toxicity. The sinqle laboratory 
(intra-laboratory) precision of each type of test to be used in a 
laboratory should be determined by performinq five or more tests 
with a reference toxicant. In case5 where the test data are 
calculated in lethal concentrations CLC;c,) and associated 
confidence intervals, precision can be described by the mean, 
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standard devi~tion, .aJ'.ld rela1:ive standard deviation (percent 
coefficient of variation, or CV) of the calculated end points 
from the replicated tests. However, in cases where the results 
are reported in terms of the No-Observed-Effect Concentration 
(NOEC) an~ Lowest-Observed-Effect Concentration {LOEC), precision 
can only ~e described by listinq the NOEC-LOEC interval for each 
test. In this case, it is not possible to express precision in 
terms of a commonly used statistic. 

A new ~tatistical procedure, an Inhibition Concentration (IC) 
·will allow cvs to be calculated on chronic tests. cvs can be 
calculated for chronic tests because the IC, like the LC, is .a 
point estimate derived from a mathematical model that asslimes a 
continuous dose-response relationship. Specifically, the IC is a 
point estimate of the concentration that would cause a percent 
reduction in a non-quantal·bioloqical measurement such· as 
fecundity or qrowth. Since the.IC is a point estimate rather 
than a ranqe, precision can be described in standard statistical 
terms such as mean, standard deviation, and percent coefficient 

· of variation or CV. 11 . 

Other factors which can affect. test precision include test 
orqanism aqe, condition, and sensitivity: temperature control: 
feedinq: and type of dilution water used. However, these 
parameters are considered acceptable when the reference toxicity 

·.data are within the acceptable ranqe. 

Acgµracy 

Accuracy is the nearness of a measurement to its true value. In 
a bioloqical toxicity test, accuracy is enhanced with test 
replication. Testinq protocols are desiqned with r~plication 
sufficient to ensure that orqanism mortality or other· eff~cts 

.will be as.close to the true value as practicable when dealinq 
with life sciences. Usinq EPA-approved test procedures, reqular 
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and thorough laboratory inspections and audits, reference 
toxicants, and performance evaluation checks will ensure the 
highest degree of accuracy currently a~tainable in biological 
toxicity testing.· 

However, :the accuracy of toxicity tests cannot be determined. 
This is because toxicity is a relative rather than ·an absolute 
concept, since only organisms can "measure" toxici~y, and there 
is no true or absolute reference organism •. Test results can be 
compared, but accuracy, as defined by a deviation from a true 
value, cannot be determined. 12 

Completeness 

Completeness is the amount· of data collected compared to the 
amount intended to be collected or required. Following E~A 
testing protocol will ensure completeness of results. According 
to the protocol a valid test requires a specified number of 
organisms to be exposed to a test solution under controlled 
conditions in both the test and the control for the test. 

Representativeness 

Representativeness is the extent to which the data collected 
accurately reflect the population or _gro~p being· sampled. In 
conductin~ bioloqicaltoxicity testing; there are two areas.of 
repre~entativeness concern: one is in collecting the sample of 
test solution to which the test organisms are exposed; the other 
is the species of organism used.for the test. ·Methods of sample· 
collection are de~ailed in the EPA testinq protocol. A sample. 
collector must adhere to standard operati~q procedures in sample 
collection, ensure that any sample collecting equipm~nt is 
operating properly, and ensure that the integrity of the 

· collected sample is preserved without dilution or contamination. 
The collected sample must, to the greatest extent possible, 
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represent the conditions that the collected sample was desiqned 
to represent. The other question relates.to whether or not. the 
orqanisms chosen for testinq represent the universe"of orqanisms 
in the environment that may be· at risk when exposed to the test 
solution. In this context, representative means .. the most 
sensitive·, and therefore the most protective of . resident species. 
EPA has taken qreat care as a ~esult of years of research 
experience to recommend particular orqanism species as test 
orqani~ms. Considerinq the state-of-the-knowledqe, the EPA test 
protocol's recommended test orqanisms are representative of the 
organism universe that they have been selected to represent. 

Comparability 

Comparability is the similarity of data from different sources. 
Standard proced\lies for test solution collection,- conductinq the 
test, and analyzinq·the resultant data must be observed by all who 
are enqaqed in NPDES bioloqical toxicity testinq to ensure that 
comparability of results is maintained. Different procedures will 
have·different precision levels, thus invalidatinq· a comparison of 
results amoncj laboratories. EPA protocols on bioloqical toxicity 
testinq are detailed and specific. Strict adherence to these 
protocols when ~onductinq a test, alonq with the use of reference 
toxicants and performance evaluation tests, ~lleviate many of the 
comparability concerns that otherw~se would occur. 

Replication and Test Sensitiyity ·. 

The sensitivity of the tests will depend in part on the number of 
replicates, the statistical probability level selected, and the 
type of statistical analysis. The minimum recommended number of 
replicates varies with the test and.the statistical _method used in 
each protocol. If the variability remains constant, the 
sensitivity of the test will increase·as the number of replicates 
is increased. 
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RBPORTDIG RBSULTS 

The report should detail·specific information about sampling, 
organism culture, and the test, including why ·it ·.was performed, 
where, when, and how. Plant operations, source of effluent and 
dilution water, test methods, ~est organisms, quality assurance 
(i_.e. I physical-Chemical measurements and Organism response) I data 
analysis and test results should be discussed. Facts should be 
complete, accurate, and understandable •. Report format and 
contents have been ~ecommended. 8 

Good-writing is a systematic recordinq of organized thought. It 
involves a clear, concise, orderly presentation of an 
Understandable message. Quality assurance measures are as 
important· in report preparation as elsewhere in an investigation. 
Generally, such quality assurance ta~es the form of report peer 
review. A review should establish that each sentence is clear, 
technically accurate, and devoid of, a dual meaning, and that no 
unanswered questions about the toxicity test remain. A toxicity 
testinq report should contain the necessary data, readily 
accessible, for use in EPA data systems such as the Permit 
Compliance System. The report should be examined and reexamined 
to prevent data management errors in transcription, expression of 
units, and calculations. The use of preprinted forms is helpful 
because attention then is focused on specific data requirements. 
Checking of data and calculations by an individual not associated 
with the initial calculations is employed to minimize errors. 
Reducing the. nwaber of people involved in data transfer can 
minimize data management errors. 
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1983. u.s. EPA, Cincinnati, OH, EPA-600/4-79/020. 

11. Guidelines estal:>lishing test procedures for the analysis of 
pollutants under the Clean Water Act: Proposed Rule with 
Request for Comments. 51 FR 50215, December 4, 1989. 

12. supplement to "Short-term methoc:ls for estimating the chronic 
toxicity of effluents and surface waters to freshwater 
organisms." U.S. EPA, Washinqton, D.c. EPA-60014-89/001. 
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VI.J.4. ''National Policy Regarding Whole Effluent Toxicity Enforcement", 
August 14, 1995. 



UNITED STATES ENVIRONMENTAL.PROTECTION AGENCY .. . 

WASHINGTON, D.C. 20460 

AUG I 4 1995 · 

MEMORANDUM 

SUBJE.CT: ~~~~:;e~~lic~ jega:ding Whole 

FROM: . Rob~V~~ctor 
. . ~~·Re . t~ tl~~fo£ement 
,,L./{/.(fctael coo irec o ~ 

1-.,.s~ Off·ice of wa'stewater . ~agement 

OFFICE.OF 
ENFORCEMENT ANO . 

. COMPLIANCE ASSURANCE 

Effluent Toxicity 

TO: Water Management Div:i:sion Directors, ·Regions I-X 
Regional Counsels, Regions I-X 
State NPDES Directors · 

The purpose of this joint memorandum is to' clarify National· 
policy with regard to the two most common issues raised by the 
regulated community involving the en~orcement of whole effluent 
toxicity (WET) requirements in NPDES permits: _1) single. 
exceedances of WET limits, and 2) inconclusive toxicity reduction 
evaluations {TREs) . 

. 
Single Exceedances 

Section 309 of the Clean Water Act {CWA) states that any 
violation of a permit condition or -limitation is subject to 
enforcement. Through EPA's "Enforcement Management System" (EMS) 
guidance, the EPA Regional or.State enforcement authority is 
encouraged to initiate an appropriate enforcement re~ponse to all 
permit violations. EPA's overall approach to enforcement applies. 
to all parameters-.-once a facility has been identified as having 
an apparent permit violation{s), the pe:rrnitting authority reviews 
all available data on the.seriousness bf the violation, the 
compliance history of the facility, and other relevant·facts to 
determine whether to initiate an enforcement .action and the type 
of action t;.hat is appropriate. The EMS recommends an es·calating 
response to continuing violations of any parameter. 

EPA does not recommend that the initial response to a single 
exceedance of a WET limit, causing no known harm, be a formal 
enforcement action with a civil penalty. The "Whole Effluent 
Toxicity Basic Permitting Principles and Enforcement Strategy" 
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·issued by the Offi~e of Wa~er·ort January 25, 1989 states:that any 
violation of a WET limit is of concern and. should receive.an 
immediate, professional·review .. It does riot necessarily require 
that a formal enforcement action be taken--the enforcement 
authority has discretion ·on selecting an appropriate response. 

. . 
Guidance on enforcement responses to WET violations was 

_added to the EMS ip 1989 .. For example, EPA's recommended 
response to an isolated or infrequent vi.elation of a WET limit, 
causing no know harrri, is is.suance ·of a letter· of violation or an 
Administrative Order. (AO),_which does not include a penalty. As 
with violations of any parameter, the EMS recomme~ds an 
escalating·enforcement response to continuing violations of a WET 
limit. · 

The regulated'community has expressed concern about the 
potential for third party lawsuits for single exceedances of WET 
limits. Citizens cannot sue a permittee on the· basis of a single 
violation of a permit .limit. Under§ SOS(a) of the CWA, citizens 
are allowed to take· a civil action against anyone who· is. alleged 
"to be in violation" of any standard or limit under the CWA. In 

.Gwaltney of Smithfield, Ltd. v. Chesapeake.Bay Foundation, Inc., 
484 U.S. 49, 108 S.Ct. 376, 98 L.Ed.2d306 (1987), the Supreme 
Court held that the most natural reading of "to be in violation" 
is "a requirement that citizen-plaintiffs allege a state of 
either continuous or intermittent violation--that is, a 
reasonable likelihood that a. past polluter will continue to· 
pollute in the future." 

Inconclusive TREs 

The· 1989 "Whole, Effl.uent Toxicity Basic Permitting 
Princ·iples. and Enforcement· Strategy" states on page 9 : 

"In a few highly unusual c~ses where the ·permittee has 
implemented an exhaustive TRE plan, .applied appropriate 
influent and effluent ~oritrols, maintained compliance with 
all other effluent limits, compliance schedules, monitoring, 
and other permit requirements, but is still ·unable to attain 
or maintain compliance with the .toxicity-based limits, 
special.technical evaluation may be warranted and civil 
penalty relief granted. Solutions in these cases could be 
pursued jointly with expertise from EPA and/or the States. as 
well a.s. the permit tee." 

EPA is committed to providing technical support in the 
"highly unusual cases" described above and is in the process of 
determining the number of facilities nationwide that fit in this 
category. · As the WET program has grown .and evolved, sources for 
this type of technical support.have shifted to EPA Regions, 
States, and Tribes .. In a conference call with Regional permits 
and enforcement staff in April and feedback from the annual 
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Iiiological Advisory Committ:~e in May, t~e Regions requested . 
support from Headquarters in helping to est~blish national WET 
tec~i~al expertise to address issues such'as inconclusive· TREs. 
There has been a ~ational mechanism for this type of support in 
the past, as a complement to Regional and State/Tribal efforts 
(e.g., the National Effluent Toxicity Assess~ent Cehter~. ·A 
national'vehicle for this type of effort is currently being 
ev:aluated with a view toward providing addit.ional sl,lpport for th~ 
national WET program. · 

EPA believes that the science behind the:WET program and 
-_test procedures· is sound and .continually improving, and. fully 
supports the mid-:course evaluations that are being planned and 
executed through· an upcoming WET workshop, as well as other· 
planned. or ongoing studies. The September 1995 workshop is being 
organized by· the Society for Environmental Toxicology and 
Chemistry (SETAC) as part of their Pellston workshop series, 
through partial funding from EPA and other groups. The purpose 
of the workshop is to assess where we are in the WET program-- · 
i.e., identify technical issues that have been resolved 'and need 
no further work as well as explore associated techriical is~ues 
that do need further research, clarification, or resolution .. 
Because participation in the workshop is by invitation only, an . · 
open forum will be held soon after the workshop to discuss the 
result~ with all interested parties. 

' I . 

Please call us or have your staff call Kathy Smith (ORE) at 
202-564-3252 or Donna Reed (OWM) at 202-260-9532 if you have any 
questions regarding this ·matter. 

cc: Tudor Davies (OST) 
NPDES Branch Cl}iefs,. Regions I-X 
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*** "Permittinq and Enforcement strateqy for Implementation of 
the Technical Sludqe Standards in 40 CFR Part 503", dated 
November 4, 1991. 

VI.K.1. 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. · 20460 

NCN 4 1991 

MEMORANDUM 

OFFICEOF 
WATER 

SUBJECT: Permitting and Enforccment Strategy for Implementation of the Technical 
Sludge Standards in 40 c~ Pai:t 503 

1 
. · · 

FROM: Michael B. Cook, ~Yi~ 1,.A. /J L 
Office of Wastewater F.nf~~and ~'\wice 

TO: Water Management Division Directms 
Regions I·- X 

1be final rule and preamble for the Part 503 sludge technical standards ~ sent by the 
Office of Science and Technology (OST) to the Regions on October 29, 1991 in order to initiate 
the process of workgroup review that will ultimately culmimte in promulgation of the final rule • 

. We believe that implemen~on considerations are key to the sludge program - both from the 
standpoint of the structure of the rule itself is well in support of the rule after promulgation.· 

Accordingly, we have developed a draft permitting and enforcement strategy covering 
the variqus items which will be ~sa.ry for effective rule implementation. This strategy· was 
developed based on our ongoing discussions with Regional representatives and was reviewed and 
conmiented on by two Regions. We contemplate that these activities would be completed by the . 
Office of wastewater F.nfon;:ement and Compliance, with support and assistance from OST, 
Office of General Counsel, Office of F.nforcement, Regions, and States. The time frames shown 
in the strategy are designed to track the final· promulgation date for the. 503 regulations. 1be 
~ticipated date for final promulgation is the subjeCt of ongoing discussions ·among several 
offices. We will bep you apprised of the results of these discussions. 

Please recogni7.e that the outline is pteliminary and will be the subject of discussions 
within he;idou~rters. With vour nffice~. and with St~tpc (tn thP e"X"tent nrm:ihlp) nvPr thP l"nmino 

,, .... ,_ ... __ ''..., ....... ..,·..,..~- .,, ...... _ .... c ......... r .. - ... ....... -·-w• .......... _ ..... _.,,,, ........................ c·-··.- ... -···-· ... ·-·- -···-·--···-··· 

Branch Chiefs and to the Regional sludge coordinators. We think it will be extremely important 
. to have their input on our implementation plans and look forward to these discussions over the 
coming weeks. These discussions should lead to a more detailed version of the strategy which 
will elaborate on many of the items discussed. 
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Thank you for your support of this important program. Please let me know if you have 
any questions or suggestions on our implementation plans. 

Attachments 

cc: Pernuts Branch Chiefs, Regions I - X , 
E.u;v.1.\-C~Cilt Branch Chiefs, Regions I - X 
Sludge Coordinators, Regions I - X 



PERMITTING AND ENFORCEMENT STRATEGY FOR 
· THE IMPLEMENTATION OF THE 

TECHNICAL SLUDGE STANDARDS IN 40 CFR PART 503 

Overall Strateey 

Self Implementation and Phased Permit Issuance: The Office of Wastewater Enforcement 
and Compliance (OWEC) intends to implement the Part 503 Technical Sludge Standards by 
relying, to the· extent necessary, on the self implementing nature of Part 503 in the initial period 
folJowing promu1!::itinn t:'f the st?~~~~~; ?."'" !''1 inrHvich1::1l c:ludge pe!!!1its in ~ ;~:.::: :;:;::~:.:~ 
occurring in the S years subsequent to the establishment of the standards. 

Compliance Deadlines: . The strategy assumes that, whether or not. a permit bas been issued, 
the compliance date for requirements derived· from Part 503 will be 1 year from publication 
(except for recordkeeping requirements and certain management practices which would be 
required to begin in advance of this date); unless spt"':ified otherwise by a permit ot the rule. 

Self-Monitoring and lnspectiom: Compliance with the sludge use ~ disposal requirements 
will be verified through the receipt of self monitoring information, as required by permits, and 
through the inspection of facility records required to be created and maintained by the rule. 
IJiformation on facility compliance will be tracked using the Permit Compliance System (PCS) 
(except as otherwise specified for certain types of information). · 

Enforcement: Enforcement will be taken in accordance with the appropriate regulations, policy, 
and guidance referenced in this strategy. This enforcement will involve EPA responses 
including notices of violation,· administrative orders, administrative penalty orders, civil law suits 
and criminal prosecution. · 

Implementation Workgroup: OWEC is considering the formation of an implementation work 
group to consider issues which may arise following promulgation of Part 503. This work group 
may include representatives from the Regions, States, OST and ORD. · · 

· The following sections outline the various components of this strategy and indicate the 
approximate time for completion of each piece. A comprehensive time chart of the entire · 
process is. included as an attachment. 

State Sludge Programs: The Agency's ulumate OOJecUve 1s to authorize all States to administer 
the Sludge permitting and enforce~ent program. 

. '· 



• OWEC will. attempt to expedite the aJ>Proval process for States interested. in obtaining 
program approval. Limited contractor assistance to prepare State submissions is now 
(ancl has been) available. 

• OWEC is co~sidering a National Workshop on the development. of State Sludge 
Programs. Such a workshop could be held in the summer of 1992 . 

. · EPA/State Roles: Pending State program approval, EPA will implement' and enforce the Part. 
503 requirements. Guidance, including EPA/State Agreements (similar to interim agreements) 
on the potential role of an unapproved State will be provided by the date of final promulgation 
and will address the following elements: 

• In a third qUarter FY 92 OWEC Memoranduin, States will be encouraged to assist in 
implementation and enforcement to the extent ·they are able and willing to do so. 

• Permits drafted by unapproved States must contain Part 503 requirements, even where 
State la!V is more stringent. 

• Permits drafted by unapproved States will be -forwarded to EPA for issuance.· Where 
possible, Federal permits will be issued in concert with State and Local permits in order 
to minimize disruption within the regulated c:Ommunity. 

• Reports of inspections c:onduCted by unapproved States must be forwarded to the 
Regional office. · 

B. Permit Appllcatiom 

Permit application information will be required in accordance with the following approach: 
. . 

• Application Fonm/Guldance: In the near term, data will be collected individually from 
each facility based on guidance on needed application data for each use and disposal 
practice which will be made available (to coincide with promulgation of Part 503). In 
the long term, EPA will rely on the new. application Form 2A for application data · 
(expected adoption in Summer 1993). 

• NOtification: The strategy calls for effective notification, by the date of final Part 503 
rule promulgation, of the treatment works treating domestic sewage which must submit 

• Applicatic;>n Information: Treatment Works will be asked to identifv all pract;ices and 
avenues QI cuspo.)al m uieu app.11"'1uon ano w.w. u1;. uc.. ...... ~ o...;.eording to this oeciarauon 
(i.e., may not arbitrarily switch, without effective notice, from cumulative loads to APL 
concentration limits). 
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• Application Deadlines: The current Parts 122/501 regulations require Treatment Works 
Treating Domestic Sewage to submit application information within 120 days of 503 
promulgation (unless an NPDES permit renewal application is due prior to the full 120 

_ days). -

• Application Information for Site-Specific Permit I .. imits: Those Treatment Works 
desiring site specific permit conditions (on a parcel-by-parcel basis) must .request such 
conditions and provide the site specific data at the time of permit application. 

Opti::::.; I" or l'.i.anaging ~pplication Submissions 

• Applications will be directed to States with authorized sludge programs. -In the _absence 
of authoriz.ed programs, the strategy assumes all applications will be submitted to EPA 
Regional Offices unless EPA directs a facility to submit data to a State Agency pursuant 

. to an EPA/State Agreement. 

Strategy could call for all Treatment Works (16,000) to submit application data 
(data used to identify CWs I universe); 

Strategy could call for all major and other pretreatment PO'l'Ws (4000) to submit 
application data within 120 days With remain;ng applications submitted at time of 
permit miewal; or 

· · - . S~. eould call for Class I (pretreatment and incinerator facilities) (2000) to 
submit data, with the remain;ng applications submitted at the time of permit 
miewal. . 

• Updatin1 Penciiq Applications and Permit Actions: Strategy will require that, at the 
time of final rule promulgation, Tieatment Works with pending applications be required 
to update or supplement their applications with necessary data on their sludge practic:Cs. 
After promulgation of part S03, issuance of Class I Facility permits may be delayed until 
the Part 503 .standards are incorporated into the permit. · 

C. Permit Issgenq-

OWEC strategy calls for permit issuance to Treatment Works ·Treating Domestic Sewage. In -- . .. . .. ,_ ... , _"""'_ ...... -
-

deemed to be "Treatment Works Treating Domestic Sewage" and required to seek a permit. 
(\\'here entities which ar~ uul. considered to be Treatment Works Treating domestic Sewage" 
undertake activities covered by the rule, they would still be required under the rule to meet all 
applicable requirements.) 
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1. Land Application: POTWs; Significant Independent Contractors in the business of 
applying sludge (Contractor's permit is issued by jurisdiction in which sludge is applied). 

2. . D & M: POTWs; Large Non-POTW D&M Manufacturers. 

3. Surface Disposal: POTW;_Non-POTW Operator of Disposal Unit (If POTW is not 
operator, POTW will be required to ~nd sludge to permitted facility). 

4. Incinerator: · POTW; Non-POTW Operator of Incinerator (If POTW is not operator, 
~'"'~1T n.;11 "''" · · · ~ +n cpnrf clntfit,. ti'\ ... --~++"""' ~rilitv). 

Options for Prioritizing the Issuance of Sludge Permits (or reopen NPDES Permits in the case 
where EPA retains the NPDES program or a State Sludge Program is approved): 

. ' 

• Strategy calls for issuing or ieopening permits for all majors and other pretr"9tment 
facilities (4000); 

• Strategy calls for issuing or reopening of Class I facilities (2000); 

• Strategy calls for issuing or reopening permits based on prlmiti7.ed use and disposal 
practices (e.g., incinerators [200] in first six months); 

• · Strategy calls for issuing or ieopening permits at Regi~ discretion; or 
' . 

• Strategy calls for issuing those permits for which permiuee bas requested site-specific 
requirements. . 

D. Permit DeveJopnmt 

Selection of the. appropriate option for· pollutant limits will be based on an evaluation of 
information submitted by the permittee and other relevant information. The pennittee would be 
expected to indicate which of the regulatory options it wished to pursue and submit the requisite 
information. Final development of permit limitations and conditions would be at the discretion 
of the Permitting Authority after evaluation of all relevant information. The decision to develop 
site specific permit limits on a ~-by-parcel basis would also be determined in accordance 
with this approach. 

• Permit Writer's Guidance: OWEC promulgated sludge permit regulations in May, 
1989 S ... __ ,...,_"'_.+ .... 1 ""8......,.:+ • .,....:+a<P'r ,. .... :~,...,.""~ .,....,..l"\,..;,;t;.,.,., A;,.~,..+;'"'" "" ;"""'~,......,h"" 1).,~ 

• U.}l_t'.A. .... ••·-··- r ............... ·····-· ... o-·--·-- r- ·c -- - ~ ----· -·· .... ··r""'•M••··o · 

503 into permits (including selecting_ appropriate limits, site specµic permitting and 
development of monitoring/reporting requirements) will be needed. Target date for Draft 
- date of final promulgation. Additional guidance supporting permitting (e.g., developing . 
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air dispersion models for incinerators) will· be made availabl~ as soon as possible 
thereafter. 

• ·Tools: Depending on Part 503, National General Permit or Model Individual Permits 
will be provided to implement requirements for Non-Majors, or Non-Class I Facilities. 
Target for Draft - date of final promulgation; Final - one year after final promulgation. 

• · Training: Permit Writer Training Conducted m all Regional offices on Part 503 
requirements~ technical ·support document, and available supporting guidance. The first 
5 workshops will be heP ;" conilmction with the AMSA workshops 3 to 6 m".,ths 
following promulgation. . 

Part 503 is anticipated to be completely self-implementing regarding the zegulation of septage 
appliers. 1bis group will not be specifically targeted for permit issuance or inspections. 1be 
Part 503 rule dOes require teeordkeeping by septage appliers and in the event an environmental 
problem is suspected to have bee.n caused by the application ·of septage, the case will be 
thoroughly investigatM and enforcement will be taken as warranted. · 

OWEC expects to concentrate its compliance activities on Class I Facilities. These facilities will 
. undergo routine inspection and will be expected to submit self monitoring data. 

. . 
• DM!b: OWEC is considering the need to develop a new DMR. for sludge !epOrting 

purposes. · Such a document will require OMB approval and ·therefore its availability at 
the time of promulgation cannot be assured. 

• · · · -nata TracJdne:-1be submission of self monitoring data will be tracbd as well as sludge 
quality values and prescribed management practices. 

• Inspection Guidance: OWEC has already issued guidance on inspection activities during 
the interim . period prior to Part 503. n is anticipated that this guidance will be 
supplemented with references to Part 503 no later than one year after final promulgation .. 
T-----·:-- -~··,,--- ... --~ r-1 .,c-~ T l=~cilities by Re~ons .and approved St.ates will be 
determined by the date oi final promulgation. 

• Inspector Tr.tining: OWEC expects to sponsor supplemental inspector training on 
sludge requirements in the second through fourth quarters of FY 1993. 
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• Receipt of Data: OWEC anticipates receiving compliance data from Regions and 
Approved States on a semiannual basis. 

• PCS: The Permit Compliance System (PCS) is being. modified to accommodate sludge 
data. While this process is expected to be ongoing, initial modifications are expected to 
be completed at the time of Part 503 promulgation. Changes to the PCS Policy and 
WENB data elements will also be made at this time. 

' . . 
• SNC: C,.1."EC !~ !llso plar-".i.~g t: e!:!:.~!ish a definition of significant noncompliance for 

reporting and enforcement purposes. Target date is September 30, 1992. 

G. EPA Enforcement Actiyjtjes 

As with other EPA regulatory programs, the ciICumstances wamnting the enforcemmt of Part 
S03 requirements is a matter within the discretion of each Region. Significant noncompliance 
with sludge requirements. should be responded to with a formal enforcement action either by 
EPA or an approved State. Where enforcement actions are 1aka1 for other Clean Water Act 
violations, sludge violations will be expected to be included in the case. 

. ' 

• Enforcement Management System: nie· Agency's EMS will have to be revised to 
integrate the enforcement of sludge requirements into the existing enforcement pro~ram 
(Target date - one year after final promulgation). 

• Penalty CaJcuJatiom: Supplemental guidance on penalty calculations to det.ermine BEN 
and Gravity will need to be provided (Target date - one year after final promulgation). 

• Consent ~ Model administrative orders, civil complaints, and consent decree 
addressing sludge noncompliance may be made available (Target date - one year after 
final promulgation). 

• Data Bases: · Existing data bases will be 1iSed to track pending Federal enforcement 
actions (no modification needed). 

B. Public Oµtmch 

OWEC plans to conduct extensive public outreach to en~ the regulated communit}r and the 
public have an opportunity to become familiar with the Part 503 requirements and ask questions 
re!!ardin!! the imulementation and enforcempnt nf th,,. n1lP1: Ontrp::irh will inr-1,,,.~ - ~"'(''''r'"c:",-ino 

public workshops with AMSA, making presentations at AMSA, ASWIPCA and WPCF 
Conferences, and responding to individual inquiries. OWEC will, by the ·date of final 
promulgation of the rule, prepare and distribute to the public, an implementation strategy for the 
Part 503 Standards, which includes Q's and A's. . 
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Regional training and oversight will be conducted through discussions at the Branch Chief and 
Water Management Division Meetings, permit writer and inspector training, and as a component 
of the Annual Regional Review pre>ceSs. In addition, OWEC plans to sponsor a National 
Meeting shortly after final promulgation of the rule, for both Federal and State sludge personnel. 
Finally, State sludge programs will be encouraged through direct Regional contacts with State 
Agencies. . 



*** "Compliance Tracking and Enforcement of the Interim Sludge 
Requirements", dated January 3, 1991. 

VI.K.2. 



MEMORANDUM 

.UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

·JAN 3 1991 
OFFICEOF 

WATER 

of t~~ Int:erirn 

FROM: 
Permits 

TO: Water Manaqement Division Directors 
Reqions I-X 

The purpose of this memorandum.is to ensure that procedures 
are established in your Reqion for data trackinq, compliance 
evaluation, and enforcinq the requirements outlined in the 
Interim Sludqe Permittinq Strateqy issued in September, 1989. At 
a minimum, procedures should be in place for: compliance 
evaluation and trackinq of permit requirements related .to sludqe; 
identifyinq instances of noncompliance with these permit 
requirements; and enforcement aqainst.such noncompliance. These 
activities are desiqned to be incorporated into existinq 
procedures to minimize the burden on the Reqion. These measures 
ar£ necessary to ensure appropriate implementation of the sludq~ 
manaqement proqram in the interim and for establishinq a 
foundation for the lonq-term sludqe proqram. The lonq-term 
sludqe proqram will beqin with the promulqation of the technical 
sludqe requlations, which are expected to be promulqated in 
January, ~992. 

Backqi:ogp4 . 

On May 2, 1989, EPA promulqated the Sludqe st~~e Proqram and 
Permittinq Requirements Final Rule (4-0 CFR Parts 122, 123, 124 
and 501). This rule provided the leqal and proqrammatic 
framework for a national sludqe use and disposal proqram by 
establishjn~ the requirements and procedures for addressinq 
sludqe manaqement in permits issued by EPA, or States w~th an 
approv~d sludge manaaement program. The rule·also codified EPA's 
authority to take interim measures prior to the promulgation of 
.._,_,.. i------~-- +-..,,.-.l-. .... ~-- 1 <:',,,~ae reaulations. These aut-h~rities 
inclu~e requirinq monitorinq·and reporting of sludge quality ana 
the authority to establish. case-by-case requirements for sludge 
use and disposa·l. 



. In September, 1989, the Office of Water (OW) issued the 
final. Sewaqe Sludqe Interim Permittinq Strateqy •· This .Strategy 
outlined EPA's policies for implementinq the requirements of 
Section 405(d)(4) of the Clean Water Act in the interim period 
prior to the promulqation of the final technical· sludqe 
requlations. The Strateqy centered around the requirements for 
sludqe manaqement to be imposed in NPDES permits issued to POTWs. 
In order to implement the requirements of Section 405(d) (4) of 
the Clean Water Act, the Strateqy requires that: 

• 

• 

• 

• 

• 

All. NPDES p.ermits issued to POTWs shall require that the 
perlll.1."-"-cc comply with all exist:ing i:eaeral .Lc-:,-..:Q~~--~· . .:: 
governing the use and ·disposal of sewage sludge; 

All permits shall contain a reoperier clause to be used 
upon promulqation of the Part 503 technical requlations 
to incorporate these requirements into the permit; 

The permittee shall notify the permitting authority of 
any significant change in its sludge use or disposal 
practice; 

All permits shall contain sludge· monitoring requirements; 
and 

All permits issued to priority POTWs shall contain 
additional conditions developed on a case-by-case basis 
as necessary to ensure protection of public health and 
the environment. · 

' . 
Therefore, at the time of permit reissuance, all POTWs should 
have conditions for sludge management included in their NPDES 
perm~t-. 

The Interilli Strateqy and the Part 501 rule establish the 
framework for managing sludge prior to the promulgation of the 
technic~l sludge regulations.· As such, they represent the 
minimum implementation activities required for sludge proqram 
management. In order to enforce these requirements, it will be 
necessary to implement the measures identified below, including: 
tracking and data entry, compliance assessment, inspections and 
enforcement. 

EPA has ·the primary responsibility for compliance tracking 
and· enforcement of sludge requirements· in the interim period. A 
primary· empnasis ot t.ne .L.nt.er .uu l:l "-.La "-~':ft, .uvw1::: "~i. , .1.::. ~u 

encourage states with existinq effective sludge management 

2 



.. . _ _,· 

programs to accept the responsibility for sludge implementation 
in the interim period through the development of an agreement 
between· the State and EPA. Where an agreement has been· · 
established for sludge management, the responsibilities for 
sludge implementation and enforcement can be shared pursuant to 
the conditions in the agreement. States should be encouraged to 

·take on the re$ponsibility for sludge permitting, tracking and 
data _entry, compliance assessment, inspections, and enforcement 
in the interim period to the extent that they are·willing and 

-able to do so. · 

~~-~~:ng and Data Entry 

The Permit Compliance System (PCS) should be used for 
tracking the.sludge quality monitoring data received from POTWs; 
and for evaluating compliance with monitoring requirements and 
case-by-case sludge conditions, including any applicable sludge 
limits. · 

The "requirement to monitor and report sludge quality applies 
to all POTWs with NPDES permits, whereas additional case~by-case 
conditions are to be imposed on "priority" .POTWs. iniese . 
requirements are to be included· in the permit at the.time of 
permit reissuance. In most cases, these priority facilities will. 
be majors, but in some cases priority sludge facilities will be 
minors. Data entry into PCS is required for all facilities 
defined as majors (including those facilities which are selected 
as majors by the Region). Therefore, sludge monitoring data 
reported to the Region by priority facilities which are majors 
should be entered into PCS. We recommend tracking sludge 
monitoring data from minor facilities, but data entry into PCS 
for these facilities is·not required. 

The federal regulations (40 CFR 122.41(1)(4)(i)) require 
that sludge reports be submitted on DMRs or forms specified by 

·the prmitting authority. Since the manner of reporting will 
affect the ease with which data can be entered into PCS, we 
recommend that your Region require the use of DMRs, or other 
forms which use the same·format, for sludge reporting so that 
data entry is facilitated into PCS. . · 

Within PCS, the tracking of sludge monitoring data can be 
accomplished through the use of the pipe schedule family. Sludge 
data can be tracked UJ1der a separate "pipe" which is designated_ 
solely for tracking sludge and which is described as such in the 
. ! ...... ~ .. -- .. .--• .... L!-·- &:_-,,,;:, T- __ ,.:, __ ..__ ,.::t,:_.,,:....,._,. .. .:_,... ,..,,,.,.:i __ &---
~.L.L..LU.t::.ll\.. U.Q'-Q.1 '-'•·- ...... - Mr-..-- -·· .................. ..., ...... ....., ........ -· - ... - - -- """··-
pipe description (PIPE) field. In this way, sludge monitoring 
data can be differentiated from effluent data received from the 
same facility. .once the sludge "pipe" has been established, the 
pollutants for which the sludge is monitored can be entered as 
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Parameter· Limit data. To further distinguish sludge from 
effluent data at the Para~eter Limit level, use the monitoring 
location (MLOC) of . "+" in PCS. . If any applicable case;..·by-case 
numeric limits have been established for sludge .in the POTW's 
permit, these limits can·also be entered as.Parameter Limit data 
into PCS. In rare instances, where case-by-case numeric limits 
have been established by the permit writer for more than one 
disposal option, the. Region should use .a separate "pipe" in PCS 
for each such 4isposal option. The numerical data received from 
POTWs on sludge quality _can be entered into PCS as Me~surement 
Violation data. Once these data· are entered, PCS will compare 
~~~ ~~t? vith any appl:~a~l~ limits to determine the compliance 
status of the facility. 

Compliance Asses·sment 

Data which are input into PCS in the manner described above 
will show up on the QNCR in the case of absent or missing data 
under the pipe schedu.le. If only certain pollutants are ~issing 
from ~e·sludge data in PCS, then the facility will be in RNc.· 
If.· all data .are missing for sludge under the pipe . schedule, the 
facility will be in.SNC and will be so identified by PCS. 
Violations of applicable sludge limits will not automatically be 
determined to be SNC or RNC, since it is unlikely that enough 
data will be input for the system to make the RNC or SNC 
calculation. The Region can manually f.lag these limit violations 
as RNC in the same way as for effluent violations. Sludge 
violations, like any other violations identified a~ ~n~ ~-
required to be responded to in a timely and appropr ia "t.e ... _ .... _ 
the permitting authority. 

Inspections 

EPA Headquarters i• developing guidance for incorporating 
sludge into existing inspections in the interim period. This 
guidance should be available early in 1991 and contains, among 
other things, sludge inspection checklists which can be 
incorporated into the existing CEI and PAI inspections. These 
checklists are designed to assist inspectors in determining . 
compliance with interim sludge requirements. The existing NPDES 
Inspection Manual (May, 1988) also contains questions to assist 
in evaluating sludge treatment operations. These questions can 
be used during current inspections until the new.checklists are 
distributed to the Regions. 

. . . 
conditions for priority facilities. Therefore, the Regions 
should focus their inspeqtion activities for sludge at these same 
facilities. Evaluating compliance with sludge permit conditions 
should be combined with the CEI or PAI, but may be conducted as a 
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separate site visit. For priority sludqe ,:facilities,· compliance . 
with sludqe permi~ conditions should be determined as part of the 
reqularly scheduled site visit. · 

Bnf orcement 

. Violations of sludqe permit conditions .constitute 
noncompliance with the Clean Water Act and~ as such, are subject 
to enforcement action. . If a facility is determined to be in 
noncompliance with any applicable sludqe requirements, the Region 
should follow the principles of their existinq EMS to develop· 
compliance information and to translate that information into 
appropriate enforcement action. The Reqion should pay.particular 
attention to' facilities which fail to submit required sludqe 
monitorinq reports, since the data contained in these rep~rts 
will form a. basis for developing permit conditions for the long-
term sludge pr~am. · 

. One of the primary objectives for imposinq sludge conditions 
in permits in.th~ interim period is to.establish base-line data 
regarding sludge quality and sludge use and disposal practices. 
These data will be crucial once the long-term sludqe proqram is 
initiated since these data will be used to establish appropriate 
permit conditions for sludqe use and disposal. It is necessary 

· to begin the preparation for the lonq-term proqram now so that 
data are available and procedures are in place prior to the 
effective date of the upcominq. technical sludqe requlations. 

l.n-c.erim period i:or s.J..uage, or .1..&. .)'V'-4 wa..rn;. ·1..v u..1.~-..u.o::..:. '-.uco::.c 

requiremm:its·further,· contact me at .(FTS) 475-8488. The staff 
contact familiar with these sludqe compliance monitorinq and 
enforcement issues is Lee Okster,· (FTS) 475-8329. 

cc: Cynthia Dougherty 
Regional Sludge Coordinators 
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VI.L.l. 

"Enforcement Efforts Adcb::essing Sanitary Sewer Overflows", 
March 7, 1995. 



UNITED ST ATES ENVIRONMENTAL PROTECTION AGENCY 
',. . 

WASHIN_GTON, O.C. 20460 .. 

HAR 0 7 1995 · 

MEMORANDUM 

SUBJECT: Addr.essing sanitary Se~er ·overflows 

FROM: Steven. . Assis ant Administrator 
O:!fice of Enforcement and Com~lian~e Ass~anpe ,·ll .. 
. ~~~~; :;r~!~:;pe, Assistanl)~v·~ 

TO: Water Management Division Directors, .Regions I - X 
Regional Counsels, Regions I - X 
state Directors · 

Sanitary sewer overflows (SSOs) are discharges of untreated 
.. sewage from a separate sanitary sewer collection system. prior to 
the headworks.of a sewage treatment·p~ant.· These systems are 
designed to collect . and c.onvey sewage from households and 
businesses and wastewater from industries.to sewage treatment 
plants for treatment in accordance with Clean.Water Act 
requirements.prior to discharge to waters of the United States. 
Due to the physical characteristics of some pipelines (joints, 
broken sections, installation below groundwater levels, manholes~· 
and. illega·l co~nections),. these systems also collect storm water 
and ground water. SSC.discharges to waters.of the.United States . 

. are prohibited by the Clean Water·Act unless authorized by a 
National Pollutant Discharge Elimination System (NPDES)·permit. 
Discharges without an NPDES permit are illegal. · In addition, sso 
discharges often cause violations of water quality standards and 
violate NPDES permit requirements for proper .operation and . 
maintenance. ssos are important.concerns for the environment, 
human health, the owners and the regulatory agencies. 

. . . . 

The Environmental.Protection Agency (EPA) has limited 
information about the magnitude of sso problems.nationally and 

. about how. various NPDES permitting authorities are addressing the 
serious infrastructure,· health and water quality problems caused · 
by ssos. The EPA must.also ensure appropriate national 
consistency in addressing ssos. 
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The· EPA .is beginning a dialogue among interested parties on. 
how to improve our knowledge about this serious.problem~ 
Initiating the·dialogue has caused some participants an~·others 

:to· question the EPA.about how the dialogue will af~ect ·sso 
enforcement actions. The.dialogue will not affect iJi any way 
ongoing enforcement actions that address ssos. The dialogue· also 

· will"not preclude the EPA.or States from bringing additional 
enforcement actiqns. The EPA believes that·a delay in · 
~nf orcement is·· unwarranted . becaµs.e of the seriousness of ·many of 

. . these discharges Ito public heal th and wat;er qua1i ty. . . 

The EPA hopes the dialogue will result.in a better· . 
understanding nationally of the probl~ and perhaps national 
guidance to states and Regions on how to b~tter protect the 
public and· the environment from these serious sources of water 
pollution and huma~ health risks~ 

If you h~ve any questions on this memorandum, please cont~ct 
either Alan Morrissey of the Off~ce of Enforcement and Compliance 
Assurance at (202) 564-4026, or Kev.in Weiss of the Office of 

· W~stewater Management· at (202) ·.260-9524. 



VI.L.2. Addition of Chapter X to Enforcement Management System (EMS): 
"Setting Priorities for Addressing Discharges from Separate Sanitary 
Sewers', March 7, 1996. 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

.. 

MAR 1 1996 OFFICE OF 
ENFORCEMENT ANO 

COMPLIANCE ASSURANCE 

MEMORANDUM 

SUBJECT: 

FROM: 

70: 

Addition of Chapter X to Enforcement Management 
System (EMS) : Setting Priorities for Addressing 
Discharges fr~m.s arate Sanitary Sewers 

Steven A. Her • 
Assistant Admi ·s ator 

Water Management.Division Directors, Regions I-X 
NPDES State Enforce~ent Directors 
Regional Counsels, Regions I-X 

I am pleased to transmit to you a new chapter in final form 
for the Enforcement Management System (EMS) Guide. This new 
chapter provides a method of setting priorities for addressing 
discharges of untreated sewage from separate sanitary sewer 
collection systems prior to the headwor~s of a sewage treatment· 
plant. Included with this chapter is an Enforcement Response 
Guide, specifically tailored to these types 'of discharges; 

I want to express my appreciation to those Regional, 
Headquarters, State personnel, and the .members of the Federal 
Advisory Sub-Committee for Sanitary Sewer Overflows (SSO) who 
helped develop this document. The Advisory Sub-Committee 
reviewed it at two public meetings in Aug~st and October, 1995. 
The cooperation and hard work of all interested parties has 
produced this final document which I believe will help protect 
public health and the environment from these serious sources of 
water pollution. · · · 

This guidance supp.lements the current'EMS by establishing a 
series of guiding principles and priorities for use by EPA 
Regions and NPDES ~tates in responding to separate sanitary sewer 
discharge violations. The guidance allows sufficient flexibility 
to alter these priorities based on the degree of public health or 
environmental risk presented.by specific discharge conditions. 
Implementation of this guidance by EPA and the States will 
promote national consistency in addressing discharges fiom 
separate sanitary. sewers. Implementation will also· ensure that 
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enforcement resources are used in ways that maximize public 
health and environm~ntal benefits. 

The Regions should ensure that all approved States are aware 
of this additional EMS guidance, and the Regions and NPDES States 
should begin the process of modifying their written EMS documents 
to incl~de it. Both Regions and States should have'these 
documents revised and implemented no later that November 15, 
1996. 

If you have questions about this document1 please feel free 
to contact Brian J. Maas, Dir~ctor, Water Enforcement Division 
(202/564-2240), or.Kevin Bell of his staff (~02/564:4027). 

cc: Mike Cook, OWM 

Attachments 
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ENFORCEMENT MANAGEMENT SYSTEM - ·CHAPTER X 

Setting Priorities for Addressing Discharges from 
Separate Sanitary Sewers 

Discharges of raw or diluted sewage from separate sanitary 
sewers before treatment can cause significant public health and 
environmental problems. The exposure of the public to these 
discharges ~nd the potential health and environmental impacts are 
the primary reasons EPA is developing this additional guidance on 
these discharges. This document provides a method of setting 
priorities for regulatory response, and serves as a supplement tQ 
the Enforcement Management System guidance (EMS, rev~sed February 
27, 1986). As such, this document addresses only those 
d~scharges which are in violation of the tlean Water Act. As a 
general rule, the discharges covered by this guidance constitute 
a subset of all discharges from ·separate sanitiry sewer systems. 

Legal Status 

In the c6ntext of this document, a "discharge from a 
separate sanitary sewer system" (or "discharge") is defined as 
any wastewater (including that combined with rainfall inc:luced 
infiltration/inflow). whicl:J. is discharged from a separate sanitary 
sewer that reaches waters of the United States prior to treatment 
at a wastewater treatment plant. Some permits have specific 
requirements for these discharges, others have specific 
prohibitions under most circumstances, and still other permits 
are silent on the status of these discharges. 

The legal status of any of these discharges is specifically 
related to the permit language and the circumstances under which 
the discharge occurs. Many permits authorize these discharges. 
when ther,e are no feasible alternatives, such as when there are 
circumstances beyond the control of the municipality (similar to 
the concepts in the bypass regulation at 40 CFR Part 122. 41 . (m)) . 
Other permits allow these discharges when specific requirements 
are met, such ·as effluent limitations and monitoring/reporting. 

. ' 

Most permits require that any non-compliance including 
overflows be reported at the end of each month with the discharge 
monitoring report {DMR) submittal. As a minimum, permits 
generally require that overflow summaries include the date, time, 
duration, location, estimated volume, cause, as well as any 
observed environmental impacts, and what ·actions were taken or 
are being taken to address the overflow. Most permits also 
require that any non-compliance including overflows which may 
endanger health or the environment be reported within 24 hours, 
and in writing within five days. Examples of overflows which may 
endanger health or the environment include major line breaks, 
overflow events which result in fish kills or other significant 
harm, and overflow events which occur in environmentally 
sensitive areas. 
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For a person to be in violation of the Clean Water.Act: 
1) a person must own, operate, or have.substantial control over 
the conveyance from which the discharge of pollutants occurs, 
2) tpe discharge must be prohibited by a ·permit, be a violation 
of the permit language, or not be authorized by a permit, and 3) 
the discharge must reach waters of the United States. In 
addition, discharges that do not reach waters of the United . 
States may neve~th~less be in violation of Clean Water Act permit 
requirements, such as those requiring proper operation and 
maintenance (O&M), or may be in violation of state law. 

Statement of Principles 

The· following six principles should be considered as EPA 
Regions and States set priorities for addressing violating 
discharges from separate sanitary sewers: 

1. All discharges (wet weather or dry weather) which cause or 
contribute significantly to water quality or public health 
Froblems (such as a discharge to a public drinking water supply) 
should be addressed as soon as physically and financially 
possible. Other discharges may, if appropriate, be addressed in 
the context of watershed/basin plans (in conjunction with state 
or federal NPDES authorities,) . 

2. Discharges which occur in high public use or public access 
areas and thus expose the public to discharges of raw sewage 
(i~e., discharges which occur in residential or business areas, 
~ear or within parks or recreation areas, etc:) should be 
addressed as soon as physically and financially possible. 

3. Dry weather d~scharges should be addressed as soon as 
physically and fi~ancially possible. 

4. Discharges due· to inapequate operation and routine 
maintenance should be addressed as soon as possible. (Physical 
and financial considerations should be taken into account only in 
cases where overflow remedies are capital intensi~e.) 

s. Discharges which could be addressed through a comprehensive 
preventive maintenance program or with minor capital investment 
should be addressed as soon as physically and financially 
possible. 

6. With respect to principles 1 through 5 above, schedules of 
compliance which require significant capital investments should 
take into account the financial capabilities of the specific 
municipality, as well as·any procedures required by state and 
local law for publicly owned facilities in planning, design, bid, 
award, and construction. (See later sections on Schedules). 
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Causes of ·Sanitary· Sewer Discharges .. 
Discharges from separate sanitary sewers can be caused by a 

variety of factors including, but not limited to: 

1. Inadequate O&M of the collection system. For example, 
failure to routinely clean out pipes, failure to properly seal or 
maintain manholes, failure to have regular maintenance of 
deteriorating sewer lines,. failure to remedy pqor construction, 
failure to design and implement a long term replacement or 
rehabilitation program for an aging system, ·failure to deal 
expeditiotisly with line blockages, or fa~l~re to maintain pump 
stations (including back-up power) . 

2. Inadequate capacity of the se• ·"'=r system so that systems 
which experience increases in flow during storm events are unable 
to convey the sewage to the wastewater treatment plant. For 
example, allowing new development without modeling to determine 
the impact on downstream pipe capacity, insufficient allowance 
for extraneous flows in initial pipe design (e.g. unapproved 
connection of area drains, roof leaders, foundation drains), or 
overly optimistic Infiltration/Inflow reduction calculations.-

3. Insufficient capacity at the wastewater treatment plant so 
that discharges from the collectio~ system must occur on a 
regular basis to limit flows to the treatment plant. For 
example, basic plant designs which do not allow sufficient desfgn 
capacity for storm flows. 

4. Vandalism and/or facility or pipeline failures which occur 
independent of adequate O&M practices. 

Applicable Guidance. 

For many years, EPA and the States have been working. wi~h 
municipalities to prevent discharges from separate sanitary sewer 
systems. The preferred· method has been to use the general policy 
on responding to all violations of the Clean Water Act which is 
contained in the EMS guidance. Factors which are considered are 
the frequency, magnitude, and duration of the.violations, the 
environmental/public health impacts, and the culpability of the 
violator. This guidance sets up a series of guiding principles 
for responding to separate sanitary sewer discharge violations, 
and it supplements the current EMS. 

Every EPA Region and State uses some form of this general 
enforcement response guidance as appropriate to the individual 
state processes and authorities. Under the guidance, various EPA 
Regions and States have taken a large number of formal 
enforcement actions over the past several years to address 
sanitary sewer discharge problems across the country. Responses 
have included administrative orders and/or civil judicial actions 
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against larger municipalities to address sanitary sewer discharge 
problems, resulting in Sl;lbstantial injunctive relief in some . 
cases. 

As a result of EPA Regio.n and State enforcement efforts, a 
number of municipalities have invested substantial resources in 
diagnostic evaluations and designing, staffing, and implementing 
O&M plans. _other municipalities have undertaken major 
rehabilitation efforts and/or new construction to prevent 
sanitary sewer discharges. 

Priorities for. Response 

There are approximately 18,500 municipal separate sanitary 
sewage collection systems (serving a population of 135 million), 
all of which can, under certain circumstances, experience 
discharges. Given this fact, the Agency has developed a list of 
priorities in dealing with the broad spectrum of separate 
sanitary se·wer discharges to ensure that the finite enforcement 
resources of EPA and the States are used·in ways that result in 
ffiaximum environmental and public health benefit. However, these 
priorities should be altered in a specific situation by the 
degree of healih or environmental risks presented by the 

· condition (s) . 

In the absence of site-specific information, all separate 
sanitary sewer discharges should be considered high risk because 
such discharges of raw sewage may present a serious public health 
and/or environmental threat. Accordingly, first priority should 
be given within categories (such as dry weather discharges and 
wet weather discharges) to those discharges which can be. most 
quickly addressed. The piiority sche~e listed below takes this 
into account by ~irst ensuring that municipalities are. taking all 
necessary steps to properly operate and maintain their sewerage 
systems. Corrective action for basic O&M is typically 
accomplished in a short time, and can yield significant public 
health and .environmental results. · 

Risk again becomes a determinant factor when conditions 
wairant long term corrective action. the goal here should be to 
ensure that capital intensive, lengthy compliance projects are 
prioritized to derive maximum health and environmental. gains. 

The priorities for correcting separate sanitary sewer 
discharges are typically as follows: 

1) D.ry weather, O&M related: examples include lift stations or 
pumps that are not coordinated, a treatment plant 
that is not adjusted according to the influent flow, poor 
communication between field crews and management, 
infiltration/inflow, and/or pretreatment problems. 
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2) Dry weather, preventive maintenance related: examples include 
pumps that fail due to poor· maintenance, improperly calibrated: 
flow meters and remote monitoring equipment, insufficient 
maintenance staff, deteriorated pipes, and/or sewers that are not 
cleaned regularly. 

3) Dry weather, capacity related: examples include an 
insufficient number or undersized pumps or lift stations, 
undersized pipes, and/or insufficient plant capacity. 

' . 

4) Wet weather, O&M related: examples include excessive.inflow 
and/or infiltration (such as from i~properly sealed manhole 
covers), inadequate pretr~atment program (i.e. excessive 
industrial connections without regard to line capacity) ,· 
uncoordinated pump operations, treatment plant operation that ·is 
not adjusted according to the influent flow, poor coordjnation 
·between field crews and management, illegal connections, and/or 
no coordination between weather forecast authorities and sewer 
system management. 

5) Wet weather, preventive maintenance related: examples 
incl~de poor pump maintenance leading to failure, improperly 
calibrated flow meters and remote monitoring equipment, 
insufficient maintenance staff, and/or sewers that are not 
cleaned regularly. 

6) Wet weather, O&M minor capital improvement related: examples 
include the upgrading of monitoring equipment, pumps, or computer 
programs, and/or repair or replacement of broken manholes or 
collapsed pipes. · · 

7) Wet weather capacity, quick solution related: examples 
include a known collection system segment that is a "bottleneck", 
pumps beyond repair in need of replacement, and/or need for 
additional crews or technical staff. 

8) Wet weather, capacity, health impact related requiring long 
term corrective action: examples.include frequent discharges to 
public recreational areas, shellfish beds, and/or poor 
pretreatment where the total flow is large. 

9) Wet weather, capacity, sensitive area related requirin~ long 
term corrective action: .examples include discharges to 
ecologically and environmentally sensitive areas, ·as defined by 
State or Federal government. 

Selecting A Response 

The appropriate regulatory response and permittee respon~e 
for separate sanitary sewer discharge~ will depend on the 
specifics of each case. The regulatory response can be informal, 
formal, or some combination thereof. Typical regulatory 
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responses include a phone call, Letter of Violation {LOV), 
Section 308 Information ~equest, Administrative Order {AO), 
Administrative Penalty Order {APO), and/or judicial action. The 
permittee response can range from providing any required 
information to low cost, non~capital or low capital improvements 
to more capital intensive discharge control plans. 

The attached chart lists som~ categories of separate 
sanitary sewer noncompliance along with the range of response for 
each instance. The chart is inte~ded as a guide~ The responses 
li~ted on the chart are not to b~ considered mandatory responses 
i~ any given situation. EPA and the States should use the· full 
range of regulatory response options {informal, formal, or some 
combination thereof) to ensure that the appropriat~ response or 
remedy is undertaken by the permittee or municipality. All 
regulatory responses should be in accordance with the concept of 
the EMS regarding orderly escalation of enforcement action. 

Developing Compliance Schedules 

. A compliance schedule should allow adequate time for all 
phases of a sanitary sewer discharge control program, including 
development of an O&M plan, diagnostic evaluation of the 
collector system, construction, and enhanced O&M .. 
Municipalities.should be given a reasonable length of time to 
develop schedules so they can realistically assess their 
compliance needs, examine their financing alternatives, and work 
out reasonabie schedules for achieving compliance. Neve.rtheless, 
timelines for schedules should be as short as physically and 
financially possible. 

Short Term Schedules 

In general, short term schedules would be appropriate 
sanitary sewer discharges involving O&M problems, or where 
minor capital expenses are needed to correct the problem. 

·schedule should have interim dates and a final compliance 
incorporated in the administrative o.rder or enforcement 
mechanism. 

Comprehensive Discharge Control Schedules 

for 
only 
The 

date 

Comprehensive discharge control schedules should be used 
where specific measures must be t·aken to correct the discharges, 
and the measures are complicated, costly, or require a 
significant period of time to implement. If appropriate, these 
schedules should include the use of temporary measures to address 
high impact problems, especially where a long term project is 
required to correct the sanitary sewer discharge violation. 

When working with municipalities to develop comprehensive 
~chedules, EPA Regions and States should be sensitive to their 



7 ·. 

special pioblems and needs, including consideration of a 
municipality's financial'picture. Factors that should be 
considered are the municipality's current bond rating, .the amount 
cf outstanding indebtedness, population and income information, 
grant eligibility and past grant experience, the presence or 
absence of user charges, and whether increased user. charges would 
be an effective fund~raising mechanism, and a compari~on of user 
charges with other municipalities of similar size and population. 

Physical capability should be, considered when schedules are 
developed. Schedtiles should· include interim milestones and 
intermediate relief based on sound construction techniques and 
scheduling such as critical path method. Compliance schedules 
should be based on current sewer system physical inspection data 
adequate to design sanitary sewer discharge control facilities. 
Schedules should not normally require extr~ordinary measures such 
as overtime, short bidding times, or other accelerated building 
techniques. Where possible, schedule development should be 
completed according to normal municipal government contracting 
requirements. 

Financial capability should also be considered in schedule 
development, including fiscally sound municipal financing 
techniques· such as issuing revenue bonds, staging bond issuance, 
sequencing project starts, sensitivity to rate increase 
percentages over time. 

Note: The intent of this guidance is to aid the Regions and 
States in setting priorities for enforcement actions based on 
limited resources and the need to provide a consistent level of 
response ,to violations. This does not represent final Agency 
aceion, but is intended solely as guidance. ·This guidance i~ not 
intended for use in pleading, or at hearing or trial. It d6e~ 
not create any rights, duties, obligations, or defenses, implied 
or otherwise, in any third parties. This guidance supplements 
the Agency's Enforcement Management System Guide (revised 
February 27, 1986). 



ENFORCEMENT RESPONSE GUIDE 
DISCHARGES FROM SEPARATE SANITARY SEWERS· 

NONCOMPLIANCE 

1'ischarge without a 
pennit or in violation 
of general prohitition 

_/ 

Discharge without a pennit 
or. in violation of general 
prohibition 

Discharge without a permit 
or in violation of general 
prohibition 

Discharge without a permit . 
or in violation of general 
prohibition 

Discharg~ without a permit 
or in violation of general 
prohibition 

.~charge without a permit 
---in violation of general 

. prohibition 

· Discharge without a permit 
or in violation of general 
prohibition 

Discharge without a permit 
or in violation of general . 
prohibition 

Discharge without a permit 
or in violation of general 
prohibition 

Discharge without a permit 
or in violation of general 
prohibition 

.CIRCUMSTANCES 
.. 

Isolated & infrequent, 
dry weather O&M · 
related 

Isolated & infrequent, 
dry weather capacity 
related 

Isolated & infrequent, 
wet weather O&M 
related 

Isolated & infrequent, 
wet weather, ,quick and 
easy solution 

Isolated & infrequent; Wet 
weather capacity related, 
health and/or sensitive areas 

Isolated & infrequent, w.et 
weather capacity related, 
non-health, non-sensitive areas 

Cause unknown 

Permittee does not respond 
to letters, does riot follow 
through on verbal or written 
agreement 

Frequent, does not signifi
cantly affect water quality, 
no potential public health 
impact 

Frequent, cause or contribute 
significantly to WQ problems, 
or occur in high public use and 
public access areas, or other
wise affect public health 

RANGE OF RESPONSE 

Phone call; LOV, 
308 request 

308 request, AO, 
APO, Judicial action 

Phone call, LOV, 
308 request 

LOV, 308 request 

LOV, 308 request, AO, 
APO . 

Phone call, LOV, 308 
request 

Phone call, LOV, 308 
request 

AO, APO, judicial . 
action 

LOV, 308. request, 
AO, APO 

AO, APO, judicial 
action 
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ENFORCEMENT RESPONSE GUIDE 
DISCHARGES FROM SEPARATE SANITARY SEWERS 

NONCOMPLIANCE 

Missed interim date in CDCP 

Missed interim date in CDCP 

Missed final date in CDCP 

Missed final date in CDCP 

Failure to repon overflows 
(as speci.fied' in permit) 

Failure to repon overflows 
(as specified in permit) 

Failure to repon overflows 
(as specified in permit) 

Failure co repon permit 
requirements 

CIR.CUMST ANCES 

·Will not cause late final date 
or other interim dates 

' 
Will result in other missed 
dates, rio good and valid cause 

Violation due to force 
majeure 

Failure or refusal to comply 
without good and valid 
cause 

Isolated and infrequent, 
health related 

Isolated and infrequent, water 
quality and environment related 

Pennittee does not respond to 
letters, does not follow through 
on verbal or written agreement, 
or frequent violation 

Any instance 

CDCP =Comprehensive Discharge Control Plan 

RANGE OF RESPONSE. 1 

LOY 

LOV, AO, APO, 
judicial. action 

Contact permittee and 
require documentation of 
good o~ valid cause 

AO, APO or judicial 
action 

Phone call, LOV, AO, APO 

Phone call, LOV, AO, APO 

AO, APO, judicial action, 
request for criminal . 
investigation 

Phone, LOV, AO, APO 
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UNITED STATES ENVIRONMENTAL PROTECTION AGE!'.C '! 
WASHINGTO:-.; 0 C 2i)46C 

MEMORANDUM 

SUBJECT:. 

FROM: 

TO: 

Storm Water- Enforcement Strategy 
. · .. 

'I I . . . ·1 . . (. .. . '.• 

.~~~~?w~~~~~:io!c~mc:nt ~~··Compiian~? k. 

Frederick.~. Stiehrd~~~··d· ~-. 
Enforcement Counsel fot 'Water 

.- . . / . 

Water Management Division Directors 
Regions I-X 

Regional. Counsels 
Regions I-X 

Attached is the Storm Water Enforcement Strategy for FY 1994-1995. This strategy 
incorporates comments received from Regions and States on two draft versions as well as input by· 
an EPA/Staie Storm Water Workgroup. The Workgroup meeting in February included · 
representatives from Headquarters,. three .Regions, and two States. . 

The strategy focuses -on getting regulated entities "into the ·system" by identifying and 
taking action against Municipal Separate Storm. Sewer System (MS4) ·entities and facilities that 
have nl"jt file~ 11 pemiit application. While ·the approach to dealing with the MS4 universe is 
relativ,Jy· straightforward, the large remaining number of Tegulated facilities requires that we utilize 
different approaches than we have in the past to deal with noncompliance. Some approaches 
utilize "sweeps"· which .concentrate activity in a watershed or geographic location. Such activities 
may be mailings, telephone canvassing or inspections and then publication of these activities in 
order to give visibility to the program. Regions will also want. to review any active judicial cases · 
to determine whether a facility . is subj~ct to the storm water regulations, coordinate with . 
municipalities regarding facilities within. its jurisdictio~ and inquire as to the status of a facility· s 
permit application during routine NPDES inspections. Citizen complamts and contact with local 
sediment/erosion control programs will also be an important source of information for construction 

·sites. 
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' . 
Three points from the strategy are wo~ highlighting: . 1) .Section 308:'letters may be used 

to request ~e submittal of a NOi/permit applicati~n from m<;>re· than nine addressees .nationwide: 
2) a storm water H.ischarge need not be observed in order to determine ~ncl~ion in the program 
(but evidence of a conveyance for a discharge must eXist), .and; 3) failure to apply for a permit is a 
viol"-tion of Section 308, as this section requires reports or other information 'to carry out Section 

. 402. 

Although this strategy was developed for Use by EPA· Regions, Stat~s may want to ·adopt a· 
similar approach to enfor~ement. · S~veral Regions have begun .compliance/enforcement activities · 

, and we need to share information about Regional as well as State activities .. The National Storni 
Water Coordinators' Meeting, scheduled for F~bruary · 2-4, 1994 in Washington, DC, Will 'be an 
excellent opportunity to exchange ideas and experiences al:>out the compliance/enforcement issues 
of the program. 

Finally,· we want to thank Gerry. Levy of Region I for his .participation as- leader of the . 
Storm Water Workgroup. ·~f you have any questions regarding the strategy,. contact David Lyons 
at (202)-260-8310· or John Lyon at (202).:.260-8.177. , . . 

Attachment · 

cc: COmpliance Branch Chiefs, Regions· 1-X 
Permits Branch Chiefs, ltegion 1-X 
Water Branch Chiefs, ORC, Regions I-X 
Storm Wa~er Coordinators, Regions 1-X 



.STORM WATER ENFORCEMENT STRATEGY 
FY 1994-1995 . 

Summary 
- . . 

Th~ goal of this enforcement strategy is: . ~quitable and consistent enforcement against 
. non~complying priority stonn water dischargers ·used in combination with incentive measures to 

. · achieve compliance. Full participation and compliance by· the entire regulated communitv is the . 
long term goal .of this strategy, as it is for .all the Agency's eiiforcement strategies. .Alth~ugh this 
strategy was developed for use by· EPA Regions~ approved NPDES States niay want to adopt a 
similar approach when developing their enforcem~t strategy. 

Outreach bas . been the primary meehanism used thus far to achieve compliance. To provide 
for a nationally coordinated effort,· starting in FY 1994, we will increase the use of compliance 

. monitoring and enforcement to obtain compliance. The compliance/enforcement priorities for the 
· program in FY 1994-1995 are identification of and action against: 1) municipal ·separate stonn 
sewer. systems (MS4s) entities that have failed to submit a timely and complete permit application; 
2) regulated facilitie.5 which failed to apply for. a permit· and are outside the jurisdiction of a 
regulated MS4;· and 3) regulated facilities which failed to apply for a permit. and· are within 
jurisdiction of a regulated MS4. . 

- . . . 

' The way the ,. gency intends to manage its .storm water program is based on three 
principles: 1) inte~. ·-·· of storm water co .iJliar1ce/enforcement activiti~s into NPDES and other 
media inspection ~uvities; 2) use of publicity to maximize the impact of any enforcement 

·actions; and 3) expediting the Administrative Penalty. Or"!CTIAdministrative Order issuance process. 
The size of the regulated universe far exceeds .that of the traditional NPDES program. Therefore, 
Regions and States. are encouraged to make use of new approaches to enforcement and share . 
information' with each. other ·about what works and \\'.hat doesn't. · · 

. . . 
. This· strategy discusses the compli~ce/enforcement activities to identify non.:filers. use of 

focal/State sediment/erosion control programs to ~e regulat~ coristruction sites, and ways to 
expedite. the issuance of the Administrative Penalty Order and Administrative Or4er. 



· STORM WATER. ENFORCEMENT. STRATEGY 
FY 1994-1995 

I. Storm Water Program Background 

A. General 
Pollutants in stonn water c!ischarges from.many sources are largely uncontrolled. The 

· National Water Quality Inventory:· 1990 Repon to Congress provides a general assessment of 
water quality ·based on biennial .reports submitted by States as required by Section 305(b). of the 
Clean Water Act (CWA). The repon indicates that approximately 30% of id.entified cases of water: 

· quality impairment are· attributable to storm water discharges~ States identifie<i a number of major 
sources of storm water runoff that. cause water. quality impacts, including separate storm sewer 
systems, and construction, waste disposal, arid resource extraction sites. · 

The Federal Water Pollution Control Act of l 'J72 prohibits the discharge of any pallutant to . 
waters of the United States from a point source unless the discharge is authorized by a National 
Pollutant Discharge EHmination System (NPDES) permit Efforts to improve water quality' under 
the NPDES program traditionally have focused on reducing pollutants in discharges of industrial 
proce~ Wastewater and from municipal sewage treatment plants .. Effons to address storm water 
dischar~es under the NPDES program have . generally been· limited to certain industrial categories 
with eftluent limits for storm water. · 

In response to the need for comp~hensive NPDES requirements for disCharges of storm 
water~ Congress amended the CWA in 1987 to require EPA to eStablish a two-phased NPDES 
permitting approach to address ·storm water discharges. To implement these requirements, on 
November 16; 1990 EPA published initial permit application requirement$ for certain.categories of 
storm water .. ~scharges asS<>Ciated with industrial ac:iVi:y and discharges from munici~ · · _ arate .. 
storm sewer systems (MS4s) located in municipalities with a population of 100,000 ot Lliore. . · 
l;\torm. water discharge permits will proVide a mechanism for monitoring the discharge of pollutants 
tv waters of the United States and for establishing source. controls where needed. 

" The following storm water discharges are covered under Phase I of the program: 
, . . . 

· · ·1) A discharge which bas been permitted prior to February ·'4, 19871
; 

2) Storm •water discharges associated' with industrial activity from 11 industrial 
categories. identified narratively and by Standard Industrial Classification (SIC) 

·codes; · 

.3). Discharges from large MS4s (systems servilig a population of 250,000 or more) and 

1 EPA has established eftluent guideline limitations fen: storm water discharges for ten 
subcategories of industrial dischargers: cement manufacturing, mineral mining and processing, 
feedlots, fertilizer manufacturing, petroleum refining, phosphate manufacturing, steam electric. 
coal mining, ore mining and dressing, and asphalt, Most of the existing faci~ities in these 
subcategories already have a pe~t which addresses storm water discharges. · 
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medium MS4s (systems serving a population of 100.000 ,or more but less than ~50.000) 

4) Discharges which are designated by the permitting authority ·because the discharge 
contributes to a violation of a water quality standard OJ:'. is a significant polluter of 

. waters of the United States. . . . 
. . ~ 

All other storm .water disc!iarges fall under Phase II of the program. ' A September ·I 992 
Federal Register Notice ·::a:; is.>ued requesting comments on what Phase II. sources should be . 
selected as priorities, how. to control sources, and when the Phase II progtain. should be 
implementeu. · · · · 

" 

B. Permits· for Municipal .Separate: Storm Sewer Systems (MS4) 
A municipal separate storm sewer system (MS4) is .defined as any conveyance or system· of 

conveyances that is owned or operated by. a State or local government entity designed far 
collecting and conveying .storm water which is not part o.f a Publically Owned Treatment· Works 
(POTW); As of.November 1993; approximately 790 MS4, entities have been identified as having 
to apply for a permit. Nationwide, there ~11 be approximately 265 permits to address the MS4 
unive~ since some permits will cover more than one permittee~ The regulations· do not apply to 
discharges from combined sewer systems or small-MS4s2 (serving a population under 100.000): 

Part 2 permit applications for large MS4s were to bC submitted by November 16, 1992 and 
by May 17 ,' 1993 for medium MS4s. Permits. are to be issued one year from the Part 2 pennit · 
application date. . In non-approved NPDES States, Regions process the appliCations: . The sta'(Ute 
stipulates that the perlnits mUst: 1) effeetively prohibit non•storm water discharges into storm. · 
sewer5; and 2) require controls to red~ the discharge of pollutants to the Maximum Exten.t 

· Practicable (MEP), including compliance. with water quality standards. 
. MS4 permittees will also have responsibility for establishing and administering storm water 

management programs to control dischafges (including discharges associated with industrial 
activity from regulated ,facilities), prohibiting illicit discharges, requiring complianct, and carrying 

·out inspections, surveillance, and monitoring. EPA promulgated regulations on November 16. 
1990 requiring MS4 permittees to submit an annual statuS report by the anniversary of the date of 
the issuance of the permit to reflect the development of their storm water management program. 
The reports will be used by the permitting authority to aid in evaluating compliance with permit 
conditions and where necessary' to modify the permit to. address changed conditions. The annual . 
report, will contain at least the following information: the status of implementing the cor:nponents 
of the pro~ that are established as permit condi~ions; propo ::d changes to the program; 
revisions to the assessment of controls and fiscal analysis; summary of data, including monitoring 
data, accumwated tbrougbout the year;· a.u·ual expenditures and budget for the upcoming year: a 
summary describing the number and nature of enforcement actions, inspections, and public 

. education programs; and identification of water quality improvements or degradation. · 

2 Some small. MS4 enttttes have been designated as storm water perminees either 
· indiVidually or as co-pennittees. 
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.. C. Facility Permits for Storm Water Discharges Associated with Industrial Acti\'ity 
The term 'storm water discharg~ associated with industrial activity' is defined as the 

discharge from any conveyance which is used for· collecting and conveying .storm water and which 
is directly related to manufacturing, processing, oi: raw materials sto~e areas at an industrial 
plant. Eleven categories of facilities ·that have a point source storm water discharge associated 
with industrial activity discharging tri Waters of the US· mUSt apply for coverage. (Attachment A) 

The application deadline for most-permit applications was October 1, 1992. F aeilities that . 
discharge into a small, medium, or large MS4 are coriSidered direct dischargers and are . al.;o 
required to submit signed copies of the permit application- to the operator of the MS4. Discharges 
of storm water to a combined sewer. system or POTW are excluded. · 

The NPDES regulatory scheme provided .three potential routes for facilities to apply for . 
permit coverage for storm water discharges ·associated with industrial activity: · 

· 1) Individual Permit- applications for these permits are processed in the Regions for 
. n~ .. approved NPDES States; · 

2) Group Application- provided an alternative mechanism for groups with a sufficiently 
similar discharge to apply for permit coverage; to date, 750 group applications ~ve 
been submitted to Headquarters representing 40,000 facilities in 31 industrial sectors; 
a separate general permit to cover facilities in the non-approved NPDES States will be 
issued by EPA. · 

3) General Permit- intended to initially cover the majority of storm water ·discharges 
associated with industrial activity in non-aoproved NPDES States; approximately 60.000 
facilities ·have silbmitted a Notice . Of Inten£ (NOi) to be covered under general permits 
issued by NPDES States and approximately 25,000 facilities have submitted NOis to be 
covered in the non-approved NPDES States; faeilities submit, an NOi to an EPA 
contractor for processing to obtain coverage under the federal general .J>t'.rmit. 

General permits, at a minimum,· require development of a storm water pollution prevention 
plan. (SWPPP) to reduce pollutant loadings at a facility's site and an annual compliance evaluation 
of the SWPPP. Facilities wei'e required to prepare their SWPPP by Aprill, 1993 and impjement 
it by October 1, 1993. Certain facilities are required to monitor storm water diseharges semi
annually and report annually while others are required· to monitor annually but not submit a 
discharge monitoring report (DMR). It is estiinated that 3,800 facilities in,the 12 non-approved 
NPDECS ·States and 12,000 facilities in approved NPDES States are required to monitor. 

D. Facility Permits for Storm Water Discharges From Construction Sites 
A subset of regulated facilities is construction sites for which a' separate general permit has 

been issued. The NOi requires certification that a SWPPP has been prepared for the site. and such 
plan complies with approved State and/oT local sediment and erosion plans or pemuts and/or storm 
water management plans or permits. 

. OWner/Operators of regulated construction sites (disturbances over S acres) were required to 
obtain coverage under an individual or general permit by October 1, 1992 where distW'banccs 
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commenced before October 1, 1992 .. For disturbances commencing after October I, 199:?. an 
owner/operator is required to apply~for general permit coverage at least 48 hours prior to the stwr 
of construction actiVities or 90 days prior to the start of construction activities for coverage under 
an individual permit. · 

II., Compliance ActiVities and Program Priorities 

A. General · 
Fundamental to the storm water program is the filing of a permit applicatfon. as failure to 

do 5o allows a facility or MS4 entity to escape regulatory scrutiny. Therefore, the-compliance/ 
enforcement priorities in the early stages of the storm water program-through FY 1994-1995--are 
the identification ·of: 

1) MS4s that have failed to submit. a timely or ·complete Part 2 pemtlt application (or 
· Part 1 application for MS4s that are designated at a futur~ date); 

2) regulated. facilities that have failed to apply· for a permit and· are outside of the 
jurisdiction of a regulated MS4, and; · 

3) regulated facilities that have failed to apply for a ·permit and are within the 
jurisdiction of a regul~i.e4 MS4. · 

. . .1 
Review of DMRs, SWPPPs, · and other pen .1 · . · requ= '.'Cments for every faciJity is not a high-

priority activity for FY 1994 and 1995. However, there may be circwnstances under which 
Regions and States will want to closely monitor a facility's compliance .with the storm water 
permit and to take action for failure to comply -.vith that permit. Usually, this would be a case 
where non-compliance is contributing to an environmental problem. · 

Given the level of funding available for storm water enforcement, we will need to ~ 
efficient and i~ovative ·in our monitoring .and enforceII1ent approaches. To that end, every effon 
should be made to integ@te s.tonn water compliance activities into existing programs within and 
outside of ihe NPDES program. 

The goal for FY 1994 and agam in ~ 995 is that each Region undertake at least one "sweep" 
in each year .to idc.;u.tify and enforce against regulated facilities th~t have- failed to apply for a 
pemut. The goal of this effort is to persuade other non-filers to voluntarily submit j>ermit 
applications as well as to solve environmental problems; The Regional approach should be · 
described ·in .a Storm Water Work Plap. This Storm.W.ater Work Plan can. be .incorporated in the 
Strategic Plan to be submitted by each Region for FY 1994. 

The Regional sweep might target high priority watersheds, geographic locations, or a 
category of facilities to identify non-filers. The decision of which specific areas to target and the 
type and sec~ of activity is left to the ·Regions,· although some preference should be given to 
addressing storm water problems in high priority watersheds. Where all . the States in a Region 
have approved NPDES programs, the· Region should work with at least one State to conduct a 
storm water effort in that Region. 
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As with other new programs, it is imp(>rtant to look for· and widely publicize sign8ture 
enforcCJnent eases in the early :>tages of the program. The use of a "sweep"~whether one 
particular activity or combination of suggested activities-offers an excellent opportunity for 
publicizing the Agency's and States' enforcement efforts in the area of storm water.. · 

This strategy does not address the . issue of data collection and maintenanee. However, a 
long term goal of the enforcement program will be. development of an inventory of entities 
regulated by the program. The Ccmpliance Information and Evaluation Branch has completed a 
Draft Feasibility Study which will be sent to the Regions for review.· The proposed system · 
solution is continued use of PCS to track the storm water inventory. • 

one final component of the strategy is to proVide positive mcentives for compliance to 
compliment· the eilforcement program. There already exists a National Storm Water Awards . · 
Program to recogniu MS4 entities and facilities ·with industrial· activity that are responsibly · 
addressing their storm water obligations. The Regioos and States might consider adopting such 
programs at their levels as . well. In addition, _Regions and States should continue to take ... every 

. opporttinity to explain ,the requirements of the storm water program to the regulated commwtlty'. 

B. Municipal Storm· Sewer Systems · . . . 
Part 2 applications for large MS4s were required to .be slibmitted by November · l ~ 1992 

and for medium MS4s by May 17, 1993. Regions should be monitoriilg the MS4~ for compliance 
with the appropriate deadline. Where the· entity responsible for submission of an MS4 application 
has not complied with a deadline, the Re~ion should address this noncompliance as a top · 

· enforcement priority in the storm water program. Regions may begin with an. informal action but 
should escalate to fonnal action if compliance is not achieved within 90 days. . 

To date, no MS4 permits in non-approved NPDES States have been issued. It is 
anticipated that compliance monitoring of these permits will be more difficult than traditional 
NPDES permits due to the newness of the storm water program in general, uniqueness of each 
MS4 permittee's approach to storm water· management and. lack of easily evaluated quantitative 
requirements of the permit. Because of these .difficult implementation issues, Regional. 
compliance/enforcement staff are encouraged to work with the permit staff tO ensure the 
enforceability of the MS4 'permits. . 

Annual reports submitted by MS4s should provide the permitting authority information on · 
successes, failures and extent of enforcement activities. It is recognized that some MS4s are in the 
process-and may be for some time-of developing the legal authority to implement a local . . 
enf orcel'!!ent . program for storm water dischalges from facilities: Assessing compliance with MS4 
permits will be left for FY 1995 and .beyond.· However, it is su~c.. >ted ·that where deficiencies are 
identified in the annual report that will take over one year to correct, a timetable for. correction be 
embodied in an enforceable schedule. DiscreJon is left to the Regions as to whether to address 
these problems in FY 1994-1995. · 

C. Facilities with Storm Water Discharges Associated with Industrial· Activity· 
Outreach activities by the .Headquarters Permits .Division and Regions have been the. 

primary method of encouraging facilities to comply with the permit application process and permit . 
. requirements in the non-approved ·NPDES States. . Examples of ongoing outreach activities. in · 

Regions and States include: Storm Water Workshops conducted in coordination with or conducted 
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via trade organizations; Mailings of Fact Sheets, General Permit, and/or Guidance Document$· 
followed up with phone calls or visits to the site; and the EPA National Stonn Water HOTL~ 

After the first quarter of FY 1994, compliance . and enforcement staff should ·increase their 
focus on locating regulated facilities that have failed to file a permit application/NOi and that ·are 
outside of the jurisdiction of a regulated ·MS4. To the extent possible, the Regions should 
integrate these efforts with other NPDES compliance activities and multi-media program 
operations. · 

There are several infonnation sources that can be ~..d to develop a list .of facilities that are 
potentialiy ~bject to the regulations. Some sources are:· 

. Toxics Release Inventory .. to identify SARA Title III facilities; 
State Department ·of ~r databases; 
'State industrial records; 
. Lists of NPDES or other environmenial regulatory program permittees;· 
Telephone books; · 
Municipal ·pretreatment records; . , 
Trade Association membership lists;. 
Job Service/Employment Service listings; and 
Local authorities which issue bwldings permits. . 

EPA. Headquarters.provides a list of NOi submittals for non-approved NPDES States on a 
monthly basis to the Regions and has an inClusive list of facilities that participated in the group 
application process. The group application list identifies both current participants ( 40,000 
facilities), a ·well as facilities that are no longer us~.!1g the· group application rnechanfrm (2S,00l. 
facilities). ;be group application list will be availaale when the general permit beco~s final. 
Data from the NOI list and group application list can be compared. to that of a compiled list of 
facilities that potentially, are subject to the .regulations from the above mentioned inf onnation 
sources. 

The Regions shouid consider for. FY. 1994 and 1995, the· activitie$ helow to identify 
facilities that have failed to comply with the permit application process and should publicize 
compliance and enforcement actions after they have . been concluded to give visibility to the . stonn 
water enforcement pro~. · 

Mailings: If EPA has reason to believe that a regulated (acility has failed to apply for a pennit. 
(for example, a regulated industry's name does not appear on any ixrmit application list) a Section 
308 letter can be sent to the facility along with a Fact Sheet. and NOi/permit application. The 
letter should state that the permit application be fi~l¢d out by a date certain if the regulations 
apply.3 If a facility responds indicating ·that there is no point source discharge and therefore not . 

3 A Section 308 letter requesting that more than nine addres5ees nationWide mi out 
anything other· than a NOi/permit application forin may require approval from OMB per 
requirements of the Paperwork Reduction Act (PRA). For example, EPA cannot request a 
•ceniflcation of non-applicability' from more that nine addressees nationwide. These 
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subject to the regulations, that information should be confinned at a· later date in a site inspection. 
. . ' . 

Jud_foial Case Rftiew: Municipal 4 and non-municipal judicial cases that are active or are being 
developed for non-storm water NPDES violations .should ~.reviewed to determiile whether or not 
.the facilicy needs· a NPDES permit for storm water discharges and if so, whether or not a pennit 
. application has been submitted. If it is determined that ·the facility failed to file an ·application then 
the complaint can be "amended to;nclude 'failure to apply for a permit' or 'discharge without a .. 
penillt'. The decision to amend the existing complaint t't issue a separate AO requiring 
compliance or APO should be made ori a case-by-case basis. However, considering these. facilities 

· are familiar with EPA regulatory programs,. amending· an existing complaint may be appropriate 
action. 

Telephone Canvassing: Phone.calls to facilities potentially subject to the regulations explaining 
the storm water program with questions to detennine inclusion in the program or as a follow-up to 

, a mailing strategy can be made5
• Infonnatk.-. re'1uest · letters can then be sent based on the 

facility's response. 
. . 

Field Inspections: For purposes of identifying .facilities that have failed to apply for a storm water 
permit, Regions may choose to focus their inspection activity within watersheds, or in areas with 
water quality-related problems due in part to storm water sources. If a facility has applied for a 
permit, the· inspector should request to see the · S WPPP to verify its existence and implementation. · 

. , 

NPDES compliance inspections/Multi-media inspections: To the extent possible, NPDES · 
inspectors or inspectors from other media should r · "lplete a storm water screening checklist while 

. in the . field to verify ~ether the facility is coverea Dy stonn water requirements. The storm water 

restrictions do not· apply if the PRA enforcement exception applies. Also, the OMB control 
·number for NPDES permit applications is 2040-0086 (expiration date August 31, 1995) and 
should . be displayed on Section, 308 letters requesting submittal of a storm . water ~nnit . 
applicatio~. . . . . . 

4 Category (ix) of. f~ilities which must submit applications for storm water pennits: 
Tl'f"~tonent works treating domestic 5ewage or any other sewage sludge or wastewater ti:eatrnent 

· devici: or sy~ used in the storage, treatment. recycling, and reclamation of municipal or 
domestic sewage, including lands d~icated · to the disposal of sewage sludge that are located 
within the confines of the facility, wi. ~- a design· flow of 1 MGD or more, or required to have 
an approved pretreatment program under 40 CFR Part 403. Not included are farm lands, 
domestic gardens, or lands used for sludge management where sludge is beneficially reused and 
which are not physically located in the confines of the facility, or areas that are in compliance 

.· with Section 405 of the CW A. · · 

s Telephone surveys are subject to the same OMBIPRA approval as Section 308 letters. 
. Questions requiring more than nine surveyees. nationwide provide more information than what 

is necessary to fill out an NOi/permit application may require approval. · · 

FINAL 7 



checklist ip the multi-media screening inspections can be used for this purpose .. · NPDES program 
. staff may conduct an in-depth storm water evaluation while they are. at the fa~ility for other 

purposes. 

· Routiite Enforcement Contact: When meeting with a facility for other enforcement issues. 
Compliance Officers can inquire as ·tu the status of the 1~ility's compliance. wi~·the stonn water · 
regulations. A field inspector cait make inquiries without· going thro·ugh. a detailed checklist of the · 
neCd for a pennit or compliance with the pennit. If it js determined that a facility should obtain 
stonn water coverage or is·not complying with~ permit (for example, the facility has not 

. developed a· SWPPP) enforc:ement should proceed on a c8se~y-case basis. . 

Municipal Coordination: The Part 1 permit application ·required an MS4. entity .to provide the 
location ·and NPDES permit number· of any known discharge to the storm sewer system (40 CFR 
122.26.d.1.iii.B.(4)). Also, the Part 2 permit application reqUired an MS4 entity. to. provide an· 
inventory, 01~anized by ''-''.:' • .,. .. ~hed, of the name, address and description (such·.as SIC.code) of the 
principal products or services provided by each facilit)' which may discharge storm 'Water 
associated with industrial activity to the system (40. CFR 122.26.d.2.ii). · 

· All facilities with discharges of. storm water associated with industrial activity through. an 
MS4 will be subject to local ordinances implementing ~ement programs,". a5 well as· to the 

·terms of a ·federal permit. The list of facilities· discbSrging into aµ MS4 can be matched with a list 
of NOis/pennit applications .received to verify compliance with the application process. Although 
the MS4 entity does not ~ve authorify to· enforce the federal permit ·application requirements or a . 
federal pennit, compliance and enforcement activities of the loc81 program will be done by the 
MS4 entity. However, it should be noted that the ~'S4 entity may not be able tt' enforce its 04 
program for some time because it presently lacks necessary locaI legal authority or--in the case .of 
medium size municipalities-the permit will not be effective ·until May 17, 1994. · 

An MS4 entity can refer a case of a facility that has failed to apply for a federal permit or 
suspected non-compliance with a federal permit to EPA. AlthoUgh compliance and enforcement 
efforts for this group of facilities is not top priority, the Region may want to include ·them" for 
targeted activities but, should coordinate. actiVities with the municipality to avoid duplication of· 
efforts. . · 

D. Construction Sites 
The construction industry in general is regulated at the State and local level. A ·May 1990 

Survey by the Maryland Department of Environmental Resources (Attachment B) indicates that 
thirtee!1 States have mandatory sediment/erosion control programs or storm water management 
prosrmn:s, two States have programs for portions of the State, and an additional nine States have 
developed guidance for local government ·use. . Most large municipalities, which. will eventually 
inclune all medi\J.m and large MS4s, have some type of sediment/erosion and stOrm water control 
program. The genefal ·approach, then, for construction sites will be to defer to local or State · 
agenc;Pc; where there are effective and equivalent programs in place. 

Generally, construction sites. are highly visible, capital ·intensive operations that have a high 
potential for environmental degradation. Because · of their high visibility,· citizen. cQmplaints can be 
expected more than with other types of induStriaJ activities and ~ useful as a source for 
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identifying potential violators. Regions should either refer complaints to local · programs or follo~· 
up directly. Where State or effective local programs do not exist. Regions should pnoriti~e 

. unpermitted construction sites the same. way as other regulated facilities. Again. failure to comply 
with permit requir,ements should. be addressed at the }legions-' discretion, during FY l 994-t995. · 

. m. Enforcement Approach 

A. Establishment of a Violation . . 
Two criteria must be met for a facility to be ·subject to the storin water regulations: 

1) the industrial activity at a facility must be described (usually by SIC code) in ·40 ·cFR .122.26 ·of 
·the regulations; and 2) the facility .must have· a point source discharge to waters· of the United 
States either directly or through a separate Storm sewer system. The. question . of Whether a stonn 

. water discharge must be observed. by an i.nspectOr to .determine inclusion in the program has been 
raised. The Office of Enforcement has advised that a faeility's inclusion in the program is not 
dependant on whether a discharge from a point SOW'Ce has been observed.. Section 502 of the 
CW A defmes any point source ~o be 'any discemable, confined, and· discrete conveyance ·. . .. 
from which pollutants are or may be discharg~ci'. Therefo~, an actual ·discharge need not be 
ob5erved but there must be ·evidence of some con~eyance fQr. pollutants wh~ a storm event 
occurs. 

A second question frequently raised is:· How to cite. 'failure to ·apply for a perinit' as a 
violation? . Section 308 of the CWA requires ·an· own~/operator of a point source to .'make ·such 
reports or provide such information' the administrator requires· to carry out Section 402 or any· 
requirement established under ·Section 402. The permit application regulations were promulgated 
pW'Suant to both Sections 308 and 402 an~ thus· the permit application is considered information 
required to implement Section 402 of the .Clean· Water Act. Since the permit application · 
regulations have been published iil the November 16, 1990 Federal Register, any regulated facility 
that failed to submit a permit application is automatically in violation of Section 308. Wording of 
any notice of violation, AO, or APO should therefore cite 'failure to apply for a permit' 'as a. 
violation of SectiQn 308. · · 

As an alternative to a violation of Section 308, a facility can be in violation of Section 30 l 
for 'discharge without a permit' provi~g ·there is evidence of a conveyance for pollutants fro111 
the industrial activity areas of the facility and an actual _discharge (i.e., a precipitation event 
causing ~ di~h?•~e) ·has occurred. 

· B. Ovenll Strategy . 
As indicated earlier in this strategy. the enforcement priorities for. the storm water . program 

for FY 1994 and 1995. are to address MS4s that have not applied for ·a storm water permit on a 
timely basis, and to identify and enforce, as necessary, where facilities with industrial activity have 
failed to apply for a permit-with priority given to. facilities outside. the jurisdiction· of a regulated 
MS4. The level of activity with regard to the assessment of compliance with existing pennits v.ill 
be left to the discretion . of the RegiC>n. 

As a strategy for addressing industrial facilities which have failed to apply . for a permit as 
~equired, each Region is asked to undertake some activity •annually in 1994 and agaµi in 1995. 
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The purpose of any activity is twofold~tc:> address :envirorimental problems and to sen·e as_ a 
. vehicle for publicizing EPA's comminnent to enfor~ing storm ~vater requirements. thus creating a 

deterrent to noncompliance. The design and scope of activities is left to the discretion of the 
Region. It cowd be organized· on a watershed . basis or it might address a category· of facilities 
whieh is of concern.. Whatever the design, it should l>e _significant enough to serve as a vehicl 
publicizing Regional activity in the storm ~ter area through such means as a press release. pre~ 
briefmg, trade press publications or other means the Region may choose.· 

As a general rule, the Enforcement Management System establishes the principle of 
escalation of enforcement response for continuing, uncorrected noncompliance. This Storm water 
strategy, in fact, recommends beguining with informal enforcement and escalating the severity .of 
the response when ·an MS4 entity fails to submit completP permit .applications on a timely basis. 

·However, because of the limited. resources .available to address regulated facilities, one of the . · 
principles o.n ·which ·this strategy is built is that the maximum possible deterrent ·effect be achieved 
with any single enforcement action. For that reason, this strategy. reeo~ends~ .b~t does. not 
require, the use of penalties as a sanction when .a facility. has failed to apply for a perinit. Of 
course, any :enforcement action .that is initiated show"\ take into account the circumstances 
surrounding the violation, for equitable treannent of violators. During this initial phase . of the 
s·Lorm water enforcement program, when any facility submits a permit application .voluntarily, 
without having EPA invest resources to fmd the facility, the Regions may choose to forego or 
reduce ·penalties on a cas:e-by-case basis, thereby providing an incentive to other faciiities to 

IL 

comply with permi~ application requirements. ' 

· C. Expedited APOs 
Field citations6 are currently being utilized by other environmental programs on the . 

Federal, State~ and local levels and are useful in addressing many prevalent. clear.-cut violations 
that are relatively easy .to correct. .While the Water Program does not currently have field. citatio11 
authority, the basic administrative compliance and penalty order authorities can be used in morci 
efficient ways. 

There are several 'Yays to make the APO more efficient-to expedite the· APO: 
I) issue APO~ for facilities with the same violation· at approximatelY, the same .time so that a single 
30-day publ!c notice can be· used 7; · 2) issue a complaint and a proposed consent order at the same 
time;·· and 3) standardize penalty amounts to be assessed, bas:ed on the economic benefit for . 
'failure to submit a permit application', to avoid recalcwation for each facility8

• Existing 

6 'Field citation' as used in.this strat~gy is an APO issued in.the field unencumbered by a JO-day 
public .notice period. For this .strategy, .the te~ .'Expedited APO' will be used. · Reauthorizatio~ of 
the CW A may indude Field. Citation authority. . 

. 
7 When the administrative penalty complaint is first issued, an administrative record should be 

simultaneously opened at the Regional· Office pursuant to proposed 40 CFR Section 28.16. 
. ' 

8 Headquarters may develop a matrix which could be .used to determine the economic bepefit and 
. graVity ·component· of the penalty using. a small. medium,' and large facility. In the interim. no 
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. . . 

· delegations of authority limit the . issuance of APOs ·.to the Br:anch Chief level. As ·a result. 
· inspectors cannot be authorized· to issue APOs until that delegation is chariged. There are. 
·however, other ways to spee_d up the APO and AO issuance process. These might include: faxing 
of violation paperwork to the office by the inspect~r for reqlJ:ired signatures or phoning-in of . 
violations by inspectors for immediate penalty issuance from the office. A combination of one· or 
more of the above. approaches should result in a less resource intensive, more efficient penalty 

/ . . . 
issuance process. 

Attached for your information· is a copy of a public notice ·used by one Region to cover 
multiple violating facilities, as well as the simultaneous i5suance· of a complaint and a proposed 
consent decree .. (Attachment C) A letter to. the complainant would specify that the consent order . 
will become f~ after signature by both parties without furt4er agency aetion, if no public .. 

. comments are received. The letter· woul~ explain the administrative process, the requirement to . 
publish the proposed order for public comment, and the respondent's right within 30 days to either 
return the signed consent order. with payment 9r request a hearing. 

If the respondent agrees to pay the penalty and submits a check before the consent order 
can be signed by EPA, EPA can hold .the respondent's penalty payment check. Where not 
prohibited by State law, the check should be postdated to 45 days. after the date of issuance of the 
complaint to allow time for publication of the public notice. requesting comnients wi~ 30 days. · 
If no public. comments are received, the proposed order would become final after agency signature 
and EPA would proces!'. the penalty payment. If comments are received, the Regional 
Adiiiinistrator or designee woUld follow establisfled Agency procedures for resolving public 
comments. If the respondent choo5es to contest the initial complaint, EPA woulq adjudicate the 
matter under the hearing procedures. 

' 
IV. Allocation of Responsibilities 

The list below provides a summary of ongoing and future 'activities to implement this 
.strategy. 

Headquarten Permits Dmsion 
Continue S.torm Water HOJLINE. 

·. Continue monthly update of NQI submissions to the Regions (ongoing) 
Provide Regions a· list of group applicants, current- as well as origin& participants (upon final 
z;-;-·,.val of the general permit) . 

Headquarter! Eafommeiat Support Branch . 
Update the storm water component of NPDES inspector guidance and training (ongoing) 
Develop guidance on storm water data elem~nts and reponing requirements for Regions and 
States (mid FY 1994). 

settlement should normally .be less than $500 for failure to submit an application and the proposed 
assessment . ~hould routinely be $1000 or .more, taking into account economic benefit and gravity. 
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Act as a clearinghouse for success/failure of approaches to enforcement/compliance· issues of 
the storm water program •. (ongoing)· . : . 
Pursue streamlining efforts of the APO. proce~s such as deiegation of authority below DD 
level · · 

Headquarten Compliance lnformatio~ Branch 
Finalize the Storm Water Feasibility Study Mission Needs Analysis to develop a stonn water 
tracking syStem (mid FY I 994) · · 

'Regions 
Continue outreach efforts . 
Review MS4 Permits for enforceability . . 
Follow~up on late or incomplete MS4 permit applications 
Investigate local programs that manage storm water discharges from construction sites 
Undertake one sweep in FY 1994 a.'ld again ;" FY 1995 to identify regulated facilities that have · 
failed to apply for a permit . . . 
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A1"fACflMEN~ 

.. 

State State Comen•:• . 
i>rograa? " .. 

Rhode Island No Has optional state sc·program. llas no state SW program, but has issued SW manual for 
guidance. 

' 

South No Has -opt-! onal state. SC program. Has -no state SW program.· 
·Carolina .. 

South Dakota 'No No state SW/~C programs_. . 
T~nriessee No Some.local governments have SC 

strengthen SW program. 
r1rogr(lms. State awaiting EPA regulation ;revision to 

Texas No State provides legislation to >rm Conservaticm Districts to handle SC concerns. 

Utah· No No state SW/S~ programs. 

Vermont No Has optional state SN/SC programs. • 

Virginia No, SW Has statewide SC. program,. implemented · t-y Department of Conservation and Recreation~ 
- Yes, SC The state SW program is optional for local governments but mandatory for s·tate 

projects. 

Washington No Hae state SW/SC program for the Ptiget Sound area. Aiming for-statewide SW/SC 
legislation after 1991. .. 

West.· Virginia No Has optional state SC program. Some local government a have. own SW program. State i9 
seeking mandatory SC legislation. 

Wisconsin No Has optional state SW/SC programs. ' 

Wyoming No No state SW/SC programs. 
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VI.M.2. 

"Policy for End of Moratorium for Storm Water Permitting", 
October 18, 1994. 



. . 
UN_ITED STATES ~NVIRONMENTAL. PROTECTION AGENCY · 

WASHINGTON. 0.C. 20460 

OCT fS 1994. 
,. 

MEMORANDUM 

. . 

SUBJECT: ·. Policy for End of Moratorium for .Storm Water 
. Perm_itting--:October l, 1994 · . 

FROM: P Michael B. Cook, Director a ~~-"1y.~---. + Office· of Wastewater Mariagemen~ · Li ,, -;-, 
. .,, 71 ·. ..f .,,,.,/ 

~Robert Van 'Heuvelen, Director t·flti·Je-U''?{.tt_ ;_. 
· V Office of Regulatory Enforcement . 

TO: Water Manag~ment·nivision Directors, Regions-I·..- X 
N~DES.State Water Progra~ Directors 

. -3ection . 4 O 2 (p}. ( 1} of the Clean ·water Act (CWA) provides that 
National Pollutant Discharge Elimination System ·(NPDES) permits 
cannot be required for discharges composed entirely of storm 
water prior to October 1, 1994, except .for. discha:rges identified 
in Section. 402(p) (2) of the Act. The purpose of ·this memorandum 
is to provide guidance from the Environmental Protection .Agency 
{EPA or Agency) with respect to permit application requirements 
for these discharges after October 1, 1994. 

Background 

In 1972, the Federal Water.Pollution Control Act (later 
knoWn as the Clean Water Act or CWA), was amended to provide.that 
a point source discharge of pollutants to waters of the United 
States is· unlawful except as authorized by a NPDES permit_. The 
1987 amendments to the CWA provides· three exemptions from this 
permit .requirement for certain discharges composed entirely of 
storm water, two of which are permanent, and one of which was 
temporary. Section 402(1) (2} of the CWA provides that the EPA 
shall not ·require a 'Permit for discharges of storm water runoff 
~rom mining operations. or oil and gas.exploration,· production, 
processing, or treatment operations or transmission facilities if 

·the storm wat~r discharge is ·not contaminated by contact with, or 
does not come into contact with, any overburden, raw material, 
intermediate product, finished product, by'product, or waste 
product located 'on the site of such operati'9ns. i Section 

1 See 40 CFR 122:26(a) (2) for implementing regulations. 
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502(14) of .the_CWA.excludes agricultural storm water discharges 
from the definition of point ·source,· thereby excluding these 
discharges f rem the requirement to be au,thori:ied by an NPDES 
permit . 2 

Section 402(p) (l) of the CWA.provid'es that EPA or NPDE$ 
States cannot require a permit for discharges composed entirely 
.of storm water prior to Octo.ber 1, 1994, 3 except for discharges 
identified in Section 402 (p} (2) .of the Act. Section 402.(p) (2) 
identifies five classes of discharges composed entirely.of .storm 
water which were exempt from the moratorium on ~~DES permits. 4 

:. 

This constitutes phase I of 'the storm water program·: · 

(A) A discharge with respect to which·has been issued a permit' 
prior to February 4, 1987; 

(B) A discharge associated with industrial activity; 

(C) A discharge from a municipai separat~ storm sewer system 
(MS4) serving a population of 250,000 or more; 

(D)· A discharge from a municipal separate .storm sewer system 
(MS4) serving a·population of 100,000 or more, but less than 

~'50, 000_; ·and · · 

(E) A discharge for which the Administrator or the State 
determines that· the storm water discharge contributes to a 
violation of a water quality 'standard or is a significant 
contributor of pollutants .to. the waters of the United 
states. 

Section 402(p) (6) of the CWA requires .that EPA, in 
consultation with.State and local officials, is to issue 
regulations by no later than Octoqer l, 1993, 5 which designate 
additional storm water discharges no.t· identified in Section 
402 (p) (2) of the CWA to be regulated to protect water qual.ity and 

: establish a cpmp·rehen_si ve program to regulate such designated. 

2 See 40 CFR 1.22 ~ 2 for implementing· regulations·~ 

3 ·The .1987 amendments to the CWA provided that permits for 
af'f ected storm water sources could not be· required prior to 
October 1., 1.992. The moratorium deadline was extended to 
October·l, 1994, by the Water Resources Development Act of 1992. 

4 
. See40 CF:R l.:22.26(a) (1) for implem~nting regulations. 

. . 
5 The 1987 amendments. to the CWA provided that EPA 

must issue regulations under Section 402 (p)'(6) of the CWA by 
October 1, 1992.. This deadline was extended to October 1, 1993, 
by the Water Res9urces Development A~t of 1992.' 



3 

sources. This· constitutes ·phase II of the .storm water program. 
EPA has not issued these regulations at this time. 

. . . 
. s.everal ~egislati ve proposals were lntroduced in Congress to 

amend. cert~in.provisions of the CWA, including NPDES requirements 
for ~term water discharges .. All major proposals would either 
eliminate the statutory requirement at Sect.ion 402 (p) .( 6) to 
establish NPDES regulat"ions for discharges composed entirely of 
storm water previously in the permit moratorium (discharges not 
identified ip- Section 402(p) (2)), and would.identify which 
moratorium storinwater discharges, if any, would be subject to 
the NPDES program~ or ~ould give EPA additional time to· identify 
those di·scharges ~ubj ect to permit requirements. Congress·: did 
not act on.reauthorization of the CWA this session, so none of· 
the comprehensive amendments to the storm water section·of the 
law were adopted. · 

Clarif ieation of Requirements 

EPA did not issue regulations for ·implementing the 
requirements of Section 402(p) (6). of the CWA befo~e Octob~r 1, 
1994. ·However, the. Agency and approved NPDES States are unable 
to·waive thE: statutory requirement ·that point source discharges 
of po1..lutant's to waters of the United States need an N?DES 
permit .. 

. At this.time; .EPA has completed a draft study identifying 
potential point source discharges of storm water for regulatory 
consideration under the requirement;s of Section. 402 (p) (·6) o·f the 
CWA. In addition, the Agency has.initiated a process to develop 
implementing reg'illations. 

Gerieral. application requirements for the NPDES program are 
contained in 40 CFR l22.2l(f}. As noted above, however, a 
process is underway to develop more spe~ific requirements· 
relating to storm water dischargers covered.by section 402{p) (6}. 
Development.of more focussed application requirements will be · 
part of this effort. ·EPA plans to ·develop these requirements 
through the rulemaking process and will seek comment and public 
input before· issuing final regulations. 

Discharger~ previously covered by the moratorium should . 
note that under EPA's Storm: Water Enforcement Strategy (dated 
January 12, 1994) the Agency'.s compliance/enforcement priorities 
in the early stages of the storm water program, through FY 1995, 
will be the .identification of and appropriate compliance and 
enforcement action on: 

1. Phase I MS4s that have failed to ~Ubmit a· timely or 
· complete ·permit. application; . 



4 

2. Regul_ated phase I st~rm water discharges associated· with 
industrial activity that have failed to apply for a permit. 
and are outside of the jurisdictiopal boundaries of a 
regulated phase I MS4; and · 

3. . Regulated phase . I storm water discharges asso.ciated. with 
industrial activity that have failed to apply ~or a pezinit 
and are within the·. jurisdictional poundarie·s of a regiilated 
phase I MS4. 

The Agency"doe.s recognize that under the CWA, citizen suits 
can be brought against operators of phase II point sourqe 
discharges composed entirely of storm water to waters of the· U.S. 
that are ~ot authorized by an NPDES permit after October.l, 1994. 

-If you have ·any questions, please contact Cynthia Dougherty, 
Director, Permits Division, at (202) 260-9545, or have you~ staff 
contact William Swietlik, Chief, Storm Wat.er Section, ·at 
(202) 260-9529. 

cc: Susan ·G. Lepow 
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"Water Quality Strategy for Animal Feeding Operations", 
February 18,. 1994. 



. UNITED STATES· ENVIRONMENTAL PAOTEcnON AGENCY. ' . . . . . . . . . 
WASHINGTON, O.C. 20460 . 

FEB 18 S. 

MEMORANDUM . 

·SUBJECT:. · 

FROM: 

TO:· 

. . . 

Water Quality Strategy for An,imal Feeding Os:>erations .· . 6~·· . . 

Robert Perciasepe · · .·. . . · · 
Assistant Administrator ' . · . 

Regional Water Management Division Directors 
State Water Program Directors · . . 

CFFICEOF 
· ·WATER 

·Attached is the Water Oualitv Strategy for Animal Feeding Ooe@tions. This document was 
developed by an EPA/State feedlot workgroup which has worked together on feedlot issues 
since April 1992. the Strategy was transmitted to you on September 29,.1993, by Michael · 
Cook, Director, Office of Wastewater Enforcement and Compliance, for your review and 
comments. Your comments were very he~pful and have been incorporated .into the strategy 
where possible. . · · 

The Regions·and Headquarters should immediately begin implementing the· Strategy, whrch 
includes permitting, verification of compliance, and education and outreach efforts. This 
Strategy is designed to be ea5ily integrated into other strategies or initiatives (e.g., the 
Watershed Initiative or Storm Water Initiative) as part of the NPDES program and should not 
be disruptive of ongoing activities. The Regions should work with States to incorj>orate 
Strategy activit_ies into State Plans. · 

. The Strategy's initial emphasis is on: 1).issuing general or individual petmits to concentrated 
animal feeding operations (CAfOs) contributing to water quality,impairments, includini 
smaller facilities that merit designation as CAFOs; 2) enforcing existing CAFO permits, 
especially where CAFO discharges cause or contribute to water quality impairment; and l) . 
expanding educational efforts to explain· regulatory requirements to the animal management 
community. 

The Guidance M1nual on· NPQES Regulatjons for Concentrated AOimal · Feeclin1 Operations . 
(also transmitted to you in draft form on September 29) will be distributed at a later date. 
Comments sent by the Regions and States were generally favorable. At present, the Guidance 
is being reviewed by !everal national animal _producers' associations and public interest · 
groups. The Guidance is designed to provide all interested parties a clear and common 
understanding .of the NPDES regul~tions for .CAFOs •. 

Attachment 



. . . . . 

WATER ·QUALITY STRATEGY FOR ANIMAL FEEDING 
. OPERATIONS . 

. December f 993 

I. Summary· . . _ , . . ·. 
· The goal of this strategy is to ac~ieve greater protection of water resources 

through. promoting, encouraging and requiring sound environmental management and· 
practices in the animal feeding operation (AFO or feedlot) community. Although this 
strategy was developed for use by EPA Regions, States may.want to adopt a similar. 
approach ~en developing strategies ~or feedlot$. 

The Strategy is based on: 1) promoting sound enVironmental ·management at 
all livestock feeding operations; 2) improving-data quality: 3) maximizing impact · 

.. through targeting activities; 4) establishing a· greater field presence; and 5) evaluating 
•what works.· The Agency intends to include .other federal agencies, State agencies, 
producer associations, and citizens in compliance evaluation and communication 
activities. · 

The· strategy includes background information on the National Poliutant 
Discharge Elimination System (NPDES) regulatory program for coneentrated animal 
feeding operations (CAFOs) and it briefly describes the EPA/State Feedlot Workgroup 
which developed this.strategy~ Most importantly, the strategy includes three major 
thrusts: permitting, compfiance evaluation. and public outreach and education. 

·rhe key milestones for implementing this strategy are: FY 1994 ·improve data 
quality, develop a compliance evaluation targeting strategy, develop a communications 
strategy. enforce existing individual and general permits especially where CAFOs 
cause or significantly contribute to water quality ·impairment; FY 1-995 • continue work of 
FY 1994, c'~velop State Plans to issue gene.,.& or individual permits for critical 
watersheds, condud. compliance evaluations in a targeted watershed. 

II. Background . . 
Th• 19-72 Amendments to the Federaf Water Pollution Control Act (also known as 

the Clean Water Act (CWA)), prohibit the discharge of poffutants .from a point source into 
waters of the United States except in compnance with eoncfitions of an NPDES permit 
Section 502· of the Ad defined a •concentrated animal feeding operation• (CAFO) as a· 
point source. As a result, NPOES regulations at 40 CFR 122.23 and Appendix B were 

. promulgated which pro~de th.at.. CAFOs are 'feedlots tbat discharge at times other than 
the event of· a 25-year, 24-hour rainfall and: 1) feed or maintain more than 1,000 animal 
units (AUs); 2) feed or maintain 301 to t ,000 animal units and discharge into waters of 
the United States through a man-made conveyance or by direct contact between the - · 
·facility and a water of the U.S.;· or 3) are designated on a case-by-case basis as ·a 
. significant contributor of pollution. 
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In 1974, effluent limitations guidelines for CAFOs having more than 1,000 AUs 
were promulgated at 40 CFR. 412. The guideUnes r•quire that there be no discharge 
except as a result of chronic or catastrophic rainfall which causes overflow of a facility 
designed, constructed, and operated to hold all process generated wastewater plus: the 
runoff ftom a 25-year, 24·hour rainfall. These limitatioos are based on the.best 
available technology economically achievable (BAT) •. There are no effluent Dmitation 
guidelines for CAFOs having 1,000 or less AUs. · · · 

. . . . 

A. number of NPOES permits were initially issued by EPA to ·feedlots during the 
mid 1.970s, and permits for CAFOs havi~ more than .1,000 AUs were .emphasized. In 

· EPA Regions 6, 7, and 8 (where most commercial beef feederlacifrties are located), site 
inspections were conducted by EPA and the States at many feedlots to d.evelop facility· 
specific requirements placed in individual NPDES permits. Most .individual permits 
is.sued during this period were classifi~ ·as •mino,. permits when compared to other · 

. permits is5ued to municipalities and •ndustrial sources~ several EPA Regions (6, 8, 9, 
. and 10) have issued general permits which are estimated to cover.over ·1,400 feedlots 
in seven States (Arizona, Idaho, Louisiana, Oklahoma, New Mexico, South Dakota, and 
Texas). · 

Ill. Feedlot Wgrkgroup 

A. Purpose of the Feedlqt Wqrkgrqlip . . . 
. After reviewing information from· various sources which identified livestock 

feeding facilities as significant sources of water quality··impairment, the Director of the 
·office of Wastewater Enforcement and COmpraance (OWEC) eonvened an EPA/State 
Feedlot Workgroup. Tbe charge to the Workgroup was to evaluate in more detail the 
impacts and·relative·priority Of feedlots in different parts Of the cOUntry relative to Other 

· ~ources of pollution and determine what has been done and what remains to be done· 
·under the NPOES prog.ram to address this category of Point soui'ces .. 

· Four subgroups were created from the:.f.eedlot Workgroup membership in order 
to examine the following feedlot issues: 1) identification of the magnitude and 
geographic extent of water pollution caused by animal waste; 2) examination of 
methods to verify compliance of CAFOs; 3) examination of how .. to improve permit 
coverage of CAFOs, i~clucfing guidance on the regulatory requirements concerning 
feedlots; and 4) methods to promote compftanc::e and environmental excellence in the 
feedlot industry. · · · 

.. 
· B. General Findings· of WOrkgrgup Studies 

Several important findings emerged from the subgroups' studies (these studies . 
are included in The Report of the EPA/State Feedlot Wotkgroup, which.was published 
by the Office of Wastewater Enforcement and ·Compliance in September 1993). Data 
indicate that ·animal waste impairs surface water uses at approximately the same level 
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as ot"'r ~ignificant .sources of water pollution such as storm sewers/runoff or eombil 
· sev. . .verflc· . -:.· Anim~ waste has also caused serious impairment of some ground-

wat ~sourt Even though feedlots cause. a significant number of water quality 
imp. .en~s. t .. workgroup found that only a fraction of CAFOs are covered ~Y NPDES 
pef'!1its, and far fewer receive comp6ance inspections. The Workgroup also·found that 
the feectlc;>t industry is distinguished from other -industries_ In the level of cooperation 

. among pMducers ;1rtd the extensive communication networks that presently exist. For 
t1· , reas- :. it is tx ved th· .. t education. and outreach activities· on the part of EPA and 
ti · . Stat~ .· would b~ especially fruitful in attaining greater compfiance. 

C. Common Tbtmt1 .. 
. . The. feedlot subgrous>s noticed common themes as they completed the analysis · 
phase of their work. One theme was ~e need 'to imprQve the amount and quarrty of data 
concerning feedlots~ ·Another was the need for targeting to: 1) focus permitting, 
c ·· 1pliance and enforcement resources where they will achieve the greatest 
e1 :ironmental benefit and 2) reach dstinct se.jments of the feedlot industry with 
education _and ·outreach activities •. !f'e Workgroup recogniz.S the need to target ground 
water and/or surface water resources to protect high· qua&ty waters as well as remediate 
impaired watersheds. . For the purposes of this strategy. priority or critical ·watersheds 

. should be determined consistent with .,,,; :n support of Agency initiatives for··proteCtion 
. of human health, ground or surface waters that are drinking water sources, and 
ecosystems (i.e •• watershed pr·:'•ection). 

. EPA and State permi~&ing agencies, should coordinate their NPOES activities wit1. 
the animal waste mar:··Jem•nt activities of other federal, State, and local programs. 
Programs which sho~ . be •:·: nsidered for coordination include those developed under 
th!:- ~oastal Zone· Ad Reauthorization--and Amendments (CZARA), the section 319 
No.npoint ·Source ~ollution Control Management Program, Comprehensive State. . · 
Ground Water !":-otection Programs, W1;11fhead Protiction Program, the United States 
Department o~ '.Jrieullure's (USDA's) -4.,ricultural Conservation-Program and Water 
Quality lncentivtts ~rog·ram, and State and local regulatory and financial incentive 
programs.· · · 

. ' 

IV. Permitting Straftg . 
The Offace of Wastewater Enforcement and Compraance paradigm for all point 

· sources consists of a two step process that ·1;. , .. 1udes: A) focusing r.sources towards. · 
regulating point sources in those watersheds where ·envirenmental impacts· on . 
·ecological and human·t.aJtheare the greatest and ·B) NPOES permit coverage of all · 
CAFOs. To this end, the Agency has developed a cost.effective yet environmentally · 
protective NPDES permitting strategy for regulating'CAFO& This strategy recognizes 
tt t permitting authorities have ittle if any resources for starting new initiatives, and · 

·· f · ;)Ses controls on qAFOs in high priority ·watersheds. Many of the ideas expressed..in 
this strategy are· based on State and EPA Regional input provided in Feedlot Case 
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Studies of Selected States (published as·a secti~n of The Repon of the EPA/State 
Feedlot Workgroup (EPA, September 1993)). · 

A. Targeting Crltlcal Watersbeda . 
. By October 1995, EPA will work with the States in the development of State · 

Plans to ensure that those plans include a sche_dule for permit coverage of CAFOs · 
contributing to water quality impairment in critical watersheds. Permit coverage can be 
obtained through the issuance of individ~aJ or general permits. · . . · · . 

. . . ' 1, ~PDES Guidance on CAFOs. To assist EPA Regions and approved '· 
States in understanding the applicabiDty of NPOES regulatio~s when permitting· 
CAFOs, a guidance document on the NPDES feedlots regulations, Gyjdance Manual 
on Npoes Begylatjoo for Concentrated Animal feeding Qperatjgns (the Guidance 
Manual), has been· developed for the permit writer. The Guidance Manual guides the 
permit writer through: · 

Determining when an AFO becomes a CAFO 

Defines what is meant by the.25-year. 24·hour storm event.and · 
when to apply the exemption for feedlots which discharge only in 
the event of a 25-year:, 24-hour storm event 

, 

.Defines a •manmade conveyance• and how it may be interpreted by 
permitting authoritiet · 

Making case-by-case designations of CAFOs 

. Explains the lack of liabirrty under the NPDES program for water 
quafity impairments on the pan of animal feeding operations nm · 
meeting the definition of a CAFO ·am designated as one · 

Oe~nes how: other animals (other than those· animals listed in 
40 CFR 122 Appendix 8) may be regulated under the existing 
regulations · 

Establishing appropriate permit conditions 

2. Case-Specific CAFO Deslstnatlons. For case·by-case designations of 
CAFOs, ·the permitting authority may use an inspection form similar to the sample form 
provided in Appendix B.of the Guidance Manual when conducting on-site inspections. 
The sample form focuses on waste handling. treatment and/or management operations 
infoanation, discharge .information, and water quafity assessment data In considering 

. AFOs for designation as CAFOs, the permitting authority: should CQnsider AFOs: 

In Critical watersheds 
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. In watersheds having high AFO_ and/or CAFO density 

. Based on proximtty to waters of the United States or proximity to waters 
with· known or suspected impairments · 

Based on the amount of animal waste reaching waters of the u .S. . 

That were established before implementation of existing 
FederaVStatellocal waste handfing statutes or developm~nt of newer 
waste handling technologies 

That have received substantiated citizen or local goveri1ment complaints 
regarding . surface. and/or ground-water ·pollution · 

8. ~. '3 Cpye[agt pf All CAF01 . 
To implement the second step of ti ;)ermitting process, EPA will work with the 

States to ensure that all CAFOs are coverud by an Individual or general NPDES permit 
To assist in this effort; a model CAFO fact sheet/permit has been developed. 

V. Comgllance Eyaluatlon Strategy 

· A. Data Managemtnt . . . 
Before any meaningful compliance monitorin~ effort is undertaken, the quality 

and amount of fee' ~ data entered in the Permit Compliance System (PCS) needs to 
be improved. At a •..• alimum, all permitted CAFOs should· be identified by June 1, 1994. 
and their required data-elements1.entered into PCS.by OctcJ8r 1, 1994, to allow 
tracking of permitting, inspection, and con':p6ance information. · 

In order to develop further and refine a compflance ·monitoring .strategy: 
monitoring and assessment d&ta must be improved. Available sources of water quality 
and compliance data should be inventoried and accessed. -

At present. water quarity ·inventories prepared under the mandate of · 
·section 305(b) of the CWA may be-the best available data source .. To 
improve the utility of the water quality data compiled under the section 

. ·. 

1 ReqUired data elements inelude Water Enforcement National Data Base (WENDS) data 
elements including permit faca1ity data, pe~it event data, Inspection data, and significant 
compliance data. Regions and States· may choose to enter additional PCS data pertinent to the 
CAFO category, including' receiving waters, code of Federal Regulations (to indicate whether th' 
CAFO is subject to effluent guideline limitations). and enforcement action data incl~ding penalty 
amounts and dat~ assessed. · · · 
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305(b) report, it will be recommended that the guidance for the next report. 
request more specific data on feedlot impacts. · · . · . 

• Water quality assessment data in ttle Office of Water (OW) Waterbody 
System (WBS).$hould be inventoried to.target water quality·Dmited areas 
with feedlot.problems in.the States that are now using WBS. · ·. 

The &keUhooct that an area has a manure nutrient. surplus can be derived. using . 
USDA or Department of Commerce (via the Census of Agriculture) data The areas can 
be .ranked by the inventory of animals and other rtsk factors, targeting as many as 
resources anow~ These areas should then be matched with or. superimposed on. the 
waterbody problem areas. In the future, the WBS will Incorporate geo-reference data so 
that the WBS can then be used in Geographic Information System (GIS) applications.· 

a. Annual Bepod 
. While CAFQs have not routinely been required to submit discharge monitoring 

reports (OMRs), 40 CFR 122.44(i)(2). requires that all permittees report •monitoring 
results• at least annually. .Regions and St~tes may' choos• to invoke this requirement -
by issuing permits which require permittees to provide an annual written certifiecition · 
that they hav~ implemented all permit requirements for pollution prevention practices 
dealing ~h waste management and dis~ or beneficial reuse • 

. C. Targeting CgmpU1nc1· ActlyUl11 
While many feedlots are classified as •minors,• they Still ilav_e the _potential to 

impair water.quafity. Therefore, compl~ monitoring activitie".both_ annual report 
and inspections, will be conducted on a targeted poPtJlation. Each Region should 
evaluate available data and targeting tools to identify priority watershed~ or other 

· geographic areas with measurable feedlot problems. ·For implementation in FY 1995, a 
targeting strategy should be developed. with each State to identify candidates for . 
compnance review and comp&ance inspections. This strategy should be applied to at 
least one priority watershed or geographic area per $tate and may·be integrated into 
other watersh~ or geographic initiatives •. 

. · General permits now In place in the States of Arizona, Idaho, Louisiana, 
New MexicO• Okiahoma, South Dakota and Texas should b• targeted during FY 1994 
for review to-ensure all facifities subject to NPOES requirements have filed a notice of . 
intent. Airf signifteant complaints recei~ on CAFOs should trigger compfiance review 
and/or enforceme~ action where the problem is not resolved in a timely manner. 

D •. Development of Monitoring Topia · . 
To facilitate coverage, the Agency will seek to- develop additional tools for 

expanding compnance evaluation. During. FY 1994, the use of aerial photographic 
· techniques wfll be piloted in at least one .Region. Also during FY 1994~ the Agency will 

seek to -.promote the use of trained public involvement Training materials will be ~ 
developed for use by Regions and States~· This effort wiR be integrated into the ongoing 
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efforts of the Office of Wetlands, Oceans and Watersheds volunteer monitoring 
~~~~ . . 

E. lnteragancy Agriemanta . . . . 
. . To gain the. support of other federm agencies in gathering i".'formation to promote 

compfiance at feedlot operations a.~d to provide a means for distributing _guidance and · 
informatk ·1 to the operators. the A\;~ncy will seek to estab6sh inte~gency agreements 
with the • ·>DA and with the· Fish and Wildlife S.rvfce (FWS). Agreements should be 
preparea on a Region-by-Region basis under the umbrena of a national memorandum 
of understanding. However. if this ·"!)roach proves too administratively cumberso·me, it 
may be more appropri~te to either. . ! ) develop one agreement between the •gencies 
nationally or 2) develo;: a ~ndar. Jreement th~' can be modified to· suit the differing 
adivities in each Stat•. . · 

. . 

A model interagency ·agreement will be developed using· guidance and input 
from each party to the agreement. Typical areas covered in an agreement should . 

. inclUde: purpose; authority; period Of eff~venP.~S; artivities covered; ·development of 
implementation plans; resources and cost shar\ •• g; in~pections. sampling,·and other 
information collection; reporting; training: agreement to testify; and enforcement. Eadl 
agreement would remain in. effect until either party chooses to terminate or ~mend it 
Annual operating plans and coordination meetings should be· established. · 

The FWS. has already given notice to their field offices aboUt EPA's interest in 
using t~ . 'esources to document feedlot ponuti~n problems. · . 

: If .c.;;t agencies are agreeable. the implementat:.>n o~ these agreements should 
take one to two years using a team to develop each agreement. 

The Regions shoulc;i also seek support from other units of State and ~ 
govemment (e.g., State Health Departments) in gathering information and promoting 
environmentally sound management practices. Representatives of these agencies· 
often visit fivestock feeding facilities on a monthly ~sis. CoHaboration with these units 
could be emphasized within targeted watersheds. . 

VI. Strategy for Effecting Change and Encouraging Excellanct 
· Efforts to effect change and encourage excellence will CQver the areas.of 

permittee regulations, educatio~al information.· and compD~ . 
monitorin~ ·~nforcemenl· The· piJrpose is to promote strategies that highlight improved 
communication with the agricultural community and provide an oppottunity for 
.feedback. EPA wilfwork in partnership witti States and USDA to make. full.use of the 
many systems and programs they have in place. 
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The·size of this industry and its potential for impact on the-environment indicates 
a need to communicate with all facilities and their associated support industries 
regardless of whether or not they are.covered by a NPOES permit. The Agency will 

. supplement its normal regulatory approaches by encouraging e.nvironm~u~tally sound 
man~gement of feedlot operations through education, information 4issemination and 

· incentives. A communications strategy utilizing communication vehicles already 
available in .this industry ~ill be deve~ped at both the national a'1d Regional· 1evels 

. during FY 1994. These strategies should J>e based on the following criteria: 
. . 

1. System ·or network available for ea5y access to the owner/operator of· 
animal faci6ties 

2. LikelihoOd of this projed. being implemented due to cost and work time 
·expense to the Agency · · · 

. . . 

3. Probability that the project would be accepted btthe owner/operator and.· 
. therefore~ lead to changed behavior patterns 

' ' . . t 

4. Likelihood that the industry's understanding of, and.working relationship 
With, EPA will be improved 

·-~ permjttlng/Begulatory Proc111 
.The permitting/regulatory process provides an excellent opportunity for 

· interadion between the Agency and the public. The Agency will utilize ~he existing 
. mechanisms to allow for more information dissemination. EPA and the States should 
work together in the process of developing regulations, technical standards and permits 
to use every available opportunity to provide the Uvestock feeding industry with 
information on the regulatory process and decision making. 

. .Star.ting immediately the RegiOns, working in cooperation.with the States. will 
. develop -a commu.nications strategy. for each feedlot generaf permit. The Regions. and 

States are encouraged to use a strategy similar to ~he one.used by Region 6 (See 
Appendix). · 

By April 30, 1994~ the Agency ~11 develop an easy"'.to-understand summary of all 
federal requirements (CZARA of 199<>~ storm water, NPOES, ground water; etc.) 
covering feec:IJots. , · · 

· B. ComglJancelEnforcement · 
_ Enforcement actions are .. necessary to maintain the integrity of the NPDES permit . 
program. They may be taken for failure to apply_ for or comply with the conditions of an 
individual ·or general permit An enforcement action has an· _immediate effect on the 
facility subject to. the action. However, publicizing an enforcement action can generate 
a more far-reaching deterence effect. Therefore, thf'Ough the compfiance/enforcement 
component of the communication strategy, EPA will publicize enforcement actions as a 
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means for promoting compliance and improved environmental management amor, 
regulated feedlots. Publicizing enforcementactions also .would be intended to . 
increase awareness among smaller. unregulated facilities that they may be designated 

· . as a CAFO because of poor animal waste management practices. The potential for 
being so 9esignated can be a strong incentive for smaller facilities to. manage their . 

. waSte more carefully. EPA will emphasize ways in w~ich operators of such.smaller 
facilities can manage their waste to protect water quafrty and thus minimize the· chance 
that they may.be regulated in the Mure. This will encourage operators of Bvestock · · 
feeding facilities to ~ aware of their Potential enviro.nmental problems and to reduee · . 
their environmental profile. · 

· OUring ·FY 1994. the Agency should take enforeement actions against facilities 
that fail to comply with existing regulations or fail to apply for newly-issued general 

· permits. These activities will primarily be administrative .and will seek penalties as 
appropriate. · · 

C. Educat1on(lnformat1pn . . 
. : . The Agency will work with USDA. States. associations and contractor operations 
that are willing to provide EPA with a vehicle to inform operators about proper 
environmental practices. The Agency and S~ates Will provide the foUowing edueationaJ 

· resources (these are prioritized. starting with the .most important): · · 

1. Provide educational packets on environmental manag'ement. fundi~ 
and regulation information· to all participating associations and appropriate State ano 
federal agencies w•lC8 per year starting April 1, 1994. · EPA Headquarters .(HQ) will 
consolidate information from nonpoint source (NPS), permitting, enforcement, and · 
funding programs and make copies availabl8 to other agencies and producers. The 
packets will be d~veloped with input ·from USDA and State Departments ·of Agriculture. 
However. emphasis will be ·placed on providing clear guidance on EPA regulations. 
permits and enforcement actions. · Information sh.eets such as •ttpw to Comply With an 
EPA Inspection• and -Wetlands Protection• wiO also be .provided in these packets. 

· These packets·will'be ma.iiid out to ail State and f~eral agencies, as wen as to all 
State and national producer organizations for their member/constituency use. The 

. information .will be updated once per year. This packet should be compiled by HQ and 
· should include Regional and ·state input and conC:ems~ The mailing list for this project 
should be ~evelopect from a survey of interested organizations. · 

. ~ · ;rovlde effective speaker(s) to participate ~t . requested functions ~d 
semin~ that ·are sponsored by other agencies and association~ Each Region and 
State and HQ·wiD have ~pacific.speakers trained to provide talks to the agriculturat · 
community. This approach to •eonsumer education· provides EPA and States with the 

. perfect opportunity to !mprove pubnc understanding and to emphasize pollution 
prevention· measures and philosophies. EPA and States win provide speakers to 
participate on agricultural talk shows on 'TV and radio. The goal is a minimum of o~e 
presentation per State each.year on regulatin~ th~ nvestoek feeding industry. HO 
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develop handout materials and provide slides to all of the Regions and States· on the 
regulation of livestock feeding facilitie~ Subjects covered will include clear definition of . 
-Who's covered: ihe agriculture exemption· what does it mean?.· EPA's pollution · 
prevention· initi~tive and permit compnance/enforcement actions. 

. · 3. Utlllze electronic bulletin boards (computer. networks) and existing · 
newsletters to provide quick updates on EPA regulations, programs, and funding (e.g., 
deadline reminders for permits or grants and addresses where information can be · 
obtained) when rapid communication is needed~ This wiU be done through ihe NPS 
· B~lletin.Board and·other bulletin boards. The NPS program •189 has an occasionally 
published newsletter, N~npoint NsWs.Notss •. which is distributed to th~ public. Updates 
to electronic bUlletin boards and newsletters will be provided by OWEC's · · 
communications coordinator. . · 

D. lncentlye Program• . 
. Incentive programs often incfude awards, grants, loans or regulatory action. . 

These programs may ~ange attitudes more rapidly than just providing information 
alone. · 

1. Awards and/or Recognition. EPA Will use every opportunity to . . 
encourage producer associ•ons to give environmental excellence awards and provide 
courtesy inspections. The Agency Will participate. It requested, in developing·criteria by·. 
which faeilities could be evaluated for awards.- Associations also wiU be encouraged to 
provide courtesy. inspections whereby an association Inspector visits facrnties to identify 

.· possible .compliance violations for the benefit of the ope,.,,. Materials and training for · 
courtesy inspection also can be pro~ed. Awards programs will allOw the nvestock 

. feeding industry to have guidelines and benchmarks to ~~ in_ their endeavors. 

: 2. Regulatory Action. The Pe>iential ·for enf~ment actions is always a .. 
strong incentive for environmental compRance by regulated faci&tles. In addition, 
designating an AFO as a CAFO could prove.very effective in reducing water quality 
impacts if there is sufficient cause (e.g •• · theAFO dischai'ge causes water quality . 
impairment). 

. . 

(Each Regio.n and State should determine the degree to which available grants af1d 
loans may be used as incentives for. AFOs. This strategy dOes not cover the use of · 
grants and loans). · 
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APPENDIX 

Region 6 Communication Strategy for the Issuance of a General Permit for all 
Cpncentrated Animal Feeding Operations: . · · · . . · . · 

· Matting• WHb th• lndu·11ry · In. the process of writing, proposing and issuing 
the permit, the Region schedu.led several meetings with represent~tives .from industry. 

. The industry representatives provided technical information about the operations .of the 
regulated facilities to the permit writer. and informed the perinit writer of the concerns 
afld opinions prevalent in the industry. The meetings also provided the permit writer . 
access to the industry to ec:IUcate them about the regulatory process from the very 
beginning~ The industry repr•sentatives then ·distributed information. to .the operators 
and regulated public prior to permit proposal. The meeting process was an important 
stage in permit .development for an industry that largely has gone unregulated, ~nd it CU1 
down on the initial .shock aod negative reaction V/hich could have resulted from the 
p~oposal of a mostly unexpected permit · 

public Hearing prpct11 Along with the pub6c ·hearing and· camment period 
. process, the Region provided work$hops with each of .several. public hearings. The 
workshops.allowed the EPA permit writer to interact clrectly with. the regulated public. 
The i.mportance. of this forum cannot be adequately measured. This format allows for 
the free exchange of information to dispel misinformation and allow for more 
comprehensive.education of both the public and the.permit writer. However, what; 

. cannot be measured is .the benefit derived from allowing confused and angry 
individuals the opportunity to i>low off steam.· at .the very agency they are frustrated with 
and then approach the problems more calmly • which makes t~e public comment periott 

. a more productive procesS. · 

Addltlonal Outrucb Personnel from the Region made themselves available 
to give talks at other ·workshops and seminars. The ~r benefit derived from these 
.activities was to show the Agincy's willingnes$ to work with .industry and the public; the 
pubfic was provided a person to. talk with instead of cold regulatory language on a · · 
page. Because we were willing to extend ourselves, s0 were the individuals we were 
regulating. This activity also extended the benefits derived from the workshops held by 

. EPA. · 
. . . . 

ThiS enabled the Region to help the pubr1C ·understand both the regulatory 
process and EPA's responsibifrty to protect the .environment. The pubHc was able to 
see. first hand, how EPA uses information and data to make determinations about 
permit conditions. · 

1 1 
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"Memo Clarifying the CERCLA Reporting Requriements for Releases of Ethylene ·Glycol 
from Deicing Operations at Airports", August 2, 1996. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

Mr. Robert Van Voorhees 
Ms. Carol Lynn Green 
Bryan Cave LLP 
700 Thirteenth St., NW 
Washington, D.C. 20005-3960 

Dear Mr. Van Voorhees and 
Ms. Green: 

OFFICE Oi= 
ENFORCEMENT ANO 

COMPLIANCE ASS;JRANCE 

This is in response to your request for clarification of the 
Comprehensive Environmental Response, Compensation and Liabili~y 
Act (CERCLA) Section 103(a) reporting· requirement for releases of 
hazardous substances (specifically ethylene glycol) during 
deicing operations at airports in quantities equal to or in 
excess of Reportable Quantities (RQs) . This also provides a more 
specific response to your inquiries about releases of hazardous 
substances to waters of the United States and applicability of 
the "federally permitted release" exemption for discharges to 
waters of the U.S. We have reviewed regulations at 40 CFR pa=~s 
117 and 302, and the preambles of these and related rules. We 
have also coordinated this response with the Off ice of Solid 
Waste and Emergency Response, the Office of Water, and the Office 
of General Counsel. 

CERCLA Release Reoortina 

CERCLA Section 103(a} and the implementing regulations 
require any person in charge of a vessel or facility to 
immediately notify the National Response Center (NRC) of a 
release of a hazardous substance from such vessel or facility if, 
in a 24-hour period, the release is of a quantity equal to or 
greater than the quantity specified in 40 CFR 302. 1 With regard 
to the obligation to report releases of ethylene glycol being 
used for aircraft deicing at airports, the "facility" may include 
the truck applying the deicer, the airplane to which the deicer 
is applied, or the entire airport. 2 Currently, the person in 
charge of any one of these facilities from which a release into 

l See 42 U.S.C. 9603(a); 40 CFR 302.6(a). 

2 See CERCLA Section 101(9), 42 U.S.C. 9601(9) (broad 
definition of the term "facility"). 
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the environment of 5,000 pounds or more of ethylene glycol in any 
24-hour period occurs (if not exempted as a federally permitted 
release) must report that release to the NRC. In addition, all 
releases subject to reporting under CERCLA Section 103(a) are 
also reportable under Section 304 of the Emergency Planning and 
Community Right-to-Know Act to the state emergency planning 
commission and the local emergency planning committee for any 
area likely to be affected by the release. See 60 Fed. Reg. 
30926, 30928 (June 12, 1995); 40 CFR 302.6(a); 40 CFR 355.40. 

Persons in charge of these different facilities, i.e., the 
trucks, airplanes, and airports, may coordinate their actions to 
ensure that releases of ethylene glycol into the environment in 
quantities equal to or exceeding the RQ are reported. For 
example, the person or entity in charge of the airport could 
coordinate and aggregate the ethylene glycol releases which occur 
during airport deicing operations, and be responsible for 
reporting to the NRC releases to the environment that equal or 
exceed the RQ in any 24-hour period (that are not otherwise 
exempted from reporting requirements as discussed below) . 

However, each person in charge of a facility, including 
those in charge of the deicing trucks and airplanes, still would 
bear the burden of ensuring that releases from those facilities 
are reported properly and accurately, either on their own or as 
aggregated and reported by the airport. Finally, releases of 
ethylene glycol as a result of deicing operations at airports in 
quantities that equal or exceed the RQ in a 24-hour period (and 
that are not otherwise federally permitted as discussed below) 
may qualify for reduced release reporting under the continuous 
release reporting regulation. See 40 CFR 302.8. 

Federally Permitted Release Exemotion. 

CERCLA Section 103(a) exempts those persons in charge of 
vessels and facilities from reporting releases that are federally 
permitted. The federally permitted release exemptions under 
CERCLA Section 101(10) could potentially apply to releases of 
hazardous substances to all environmental media, though different 
parts of these exemptions apply for releases to different mecia. 
See 42 U.S.C. Section 9601(10). 

Federally Permitted Release Exemption for CWA Discharges 

Such 11 federally permitted releases 11 are defined in CERCT·A 
Section 101(10) to include three types of point source discharges 
covered or pertaining in specified ways to permits under Section 
402 of the Clean Water Act (CWA). See 42 U.S.C. Section 
9601(10) (A)-(C). This statutory language of CERCLA Section 
101(10) (A}-(C) is taken directly from the CWA Section 311 
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definition of 11 discharge." 3 Although the EPA has not provided a 
final interpretation of the meaning of "federally permitted 
release" under CERCLA Section 101(10), EPA has provided its 
interpretation of CWA Section 3ll(a) (2) (A)-(C) in 40 CFR 117.12, 
and is using those regulatory provisions to respond to your 
inquiry. 

As noted above, the regulations at 40 CFR 117.12 define 
three types of federally permitted releases of hazardous 
substances to waters of the U.S. A release is federally 
permitted, and therefore exempt from both the CWA Section 
311(b) (5) and CERCLA reporting requirement, only if the 
circumstances of the release meet all the criteria under anv one 
of these three definitions. This determination must be made on a 
case by case basis for each release of a hazardous substance in 
quantities equal to or in· excess of the RQ. To determine whether 
a release is federally permitted, the discharger must review the 
National Pollutant Discharge Elimination System (NPDES) permit 
requirements, the permit application and record for final pe::::-:nit, 
the specific circumstances relating to the release, and the 
criteria for the three exemptions under 40 CFR 117.12. Unde~ 
these definitions, the discharger must have an NPDES permit [or 
State Pollutant Discharge Elimination System (SPDES) permit f~om 
an authorized state] or, under the third definition, have 
submitted a permit application. 

The first federally permitted release definition anolies to 
discharges in compliance with an NPDES permit. A discharge is 
"in compliance" if the permit contains an effluent limitation 
specifically applicable to the substance discharged, or an 
effluent limitation applicable to another waste parameter which 
has specifically been identified in the permit as intended to 
limit such substance (i.e., an indicator pollutant), and the 
discharge is in compliance with the effluent limitation. See 40 
CFR ll7.12(b). 

Under the second definition, the substance and its amount, 
origin, source, and treatment must be identified in the puo~ic 
record (i.e .. , the permit, permit application or other document 
contained in the record for final permit); the identified 
treatment system must be in place and must be capable of treating 
the identified amount of the identified substance; and the N?DES 
permit must require the identified substance to be treated in the 
event of an onsite release. This second exclusion will not 
exempt a discharge resulting from an onsite release of the 
identified substance wh~ch exceeds the quantity or concentration 
contemplated in the public record. See 40 CFR 117.12(c). 

3 See 42 U.S.C. Section 1321 {a) {2) (A) - (C). 
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The third definition aapresses continuous or anticipated 
intermittent discharges of hazardous substances from a point 
source, identified in an NPDES permit or permit application, 
which occur within the scope of the relevant operating or 
treatment systems. A release meets this definition if the 
hazardous substance is discharged from a point source for which a 
valid permit exists or for which a permit application has bee~ 
submitted, and the discharge of the hazardous substance results 
from: 

- the contamination of storm water or noncontact cooling 
water, provided that the storm water or cooling water is not 
contaminated by an onsite spill; or, 

- a continuous or anticipated intermittent discharge of 
process waste water, and the discharge originates within the 
manufacturing or treatment systems; or, 

- an upset or failure of a treatment system or of a process 
producing a continuous or anticipated intermittent discharae 
where the upset or failure results from a control problem,-an 
operator error, a system failure or malfunction, an equipment or 
system start-up or shutdown, an equipment wash, or a production 
schedule change, provided that such upset or failure is r.ot 
caused by an onsite spill of a hazardous substance. See 40 C?~ 
117.12 (d) . 

In summary, discharges of hazardous substances to waters of the 
U.S. which are not subject to and in compliance with an effluent 
limitation in an NPDES permit, and which are not covered by the 
second or third exemption, will be subject to the CERCLA -
reporting requirement. 

For airport deicing operators covered by one of the EP~'s 
NPDES storm water general permits (either the Baseline Gene~al 
Permit or the Multisector General Permit4

) , the exemption fo~ an 
"anticipated intermittent dischargen is potentially applicable to 
releases of ethylene glycol during routine deicing operatio~s. 
Such releases in quantities equal. to or exceeding the RQ are 
exempt from the reporting requirement under CERCLA Section 103 
only if the release meets all of the following: 

- the discharge occurs through a storm water outfall 
identified to receive deicing operation discharges in the 

4 "Final NPDES General Permits for Storm Water Discharges 
Associated with Industrial Activity," dated September 9, 1992, 
and September 25, 1992, or "Final National Pollutant Discha:?'.'ge 
Elimination System Storm Water Multisector General Permit for 
Industrial Activities, 11 dated September 29, 1995, and February 9, 
1996. 
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permittee's Storm Water Pollution Prevention Plan (SWPPP) (the 
SWPPP would be considered either part of the NPDES permit or part 
of the NPDES permit application) 5

; 

the ethylene glycol released to waters of the U.S. is a 
component of.storm water. Storm water is defined as storm water 
runoff, snow melt runoff, and surface runoff and drainage. Dry 
weather discharges of ethylene glycol (i.e., discharges generated 
by processes other than those included in the definition of storm 
water) to waters of the U.S. are not authorized by the storm 
water NPDES permits and are not exempt from the CERCLA reporting 
requirement; 

- the SWPPP identifies the use of ethylene glycol during 
deicing operations and the areas of the airport where it will be 
used; 

it is not the first such release of the calendar year in a 
quantity equal to.or in excess of the RQ (see next paragraph); 
and, 

- the contamination of storm water with ethylene glycol is 
not the result of a spill. 

Although the discharge of ethylene glycol in storm water to 
a water of the U.S. may meet the 40 CFR Part 117 criteria fer 
federally permitted releases, it is important to note that for 
discharges covered under either the EPA's Baseline General Permit 
or Multisector General Permit, these permits contain independent 
reporting and prevention requirements for releases of hazardous 
substances equal to or in excess of RQs. For releases of 
ethylene glycol-contaminated storm water that occur as a res~lt 
of routine deicing operations, both general permits require the 
permittee to report to the NRC the first such release that e~uals 
or exceeds the RQ each calendar year. In addition, these permits 
require the permittee to provide a written description in the 
SWPPP of the dates on which all such releases occurred, the type 
and estimate of the amount of material r~leased, and the 
circumstances leading to such releases. Moreover, the SWPPP must 
be reviewed by the permittee to identify possible additional 
measures to prevent or minimize such releases, and the SWPPP must 
be modified where appropriate. 

Where a permitted storm water discharge contains a hazardous 
substance in an amount equal to or in excess of the RQ, but does 
not meet the 40 CFR 117.12(d) criteria for anticipated 

5 For the Baseline General Permit, see 57 Fed. Reg. 41308 
(September 9, ·1992), or 57 Fed. Reg. 44446 (September 25, 1992) 
For the Multisector General Permit, ~ 60 Fed. Reg. 51215 
(September 29, 1995). 
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intermittent discharges, the EPA storm water general permits 
require the permittee to take several actions. First, the 
discharger must notify the NRC immediately after becoming 
knowledgeable of the release. In addition, the permittee must 
modify the SWPPP for the facility within 14 days of knowledge of 
the release to provide a description of the release, an account 
of the circumstances leading to the release, and the date of the 
release. The SWPPP must also be reviewed by the permittee and 
appropriately modified to identify measures to prevent the 
recurrence of such releases and to respond to such releases. 
Finally, the permittee must submit to EPA within 14 days a 
written description of the release, the date that such release 
occurred, the circumstances leading to the release, and the s~eps 
to be taken to modify the SWPPP. 6 

The EPA storm water general permits also clarify that 
releases of hazardous substances caused by non-storm water 
discharges, such as onsite spills of ethylene glycol, are not 
authorized by these permits, and the discharger must report all 
such discharges in excess of RQs as required by CERCLA Sectic~ 
103. In addition, all unauthorized discharges of pollutants to 
waters of the U.S. are a violation of the CWA regardless of t~e 
quantity discharged. 

It is also important to stress that, regardless of whether a 
release is exempt from the CERCLA reporting requirement, the 
permittee is still required to comply with all conditions anc 
limitations of its NPDES permit. For permittees covered by c::-le 
of the EPA's storm water general permits, the permittee must 
develop an SWPPP that identifies potential sources of pollution 
that may reasonably be expected to affect the quality of sto~ 
water discharges associated with industrial activity from the 
facility. In addition, the SWPPP shall describe and ensure the 
implementation of practices that are to be used to reduce the 
pollutants in these storm water discharges. Failure to comply 
with all conditions of the NPDES permit, including the SWPP? and 
the reporting requirements described above, could subject the 
permittee to an enforcement action under the CWA which ~an 
include penalties of up to $25,000 per day per violation. 

The federally permitted release exemptions under CERCL..~ 
Section 101(10) (A)-(C) apply only to those portions of releases 
of hazardous substances that are ultimately discharged through 
the permitted outfall to a water of the U.S. Therefore, if any 
of the ethylene glycol released during routine deicing operations 
is not collected by the storm water collection or drainage svstem 

6 For the Baseline General Permit, see 57 Fed. Reg. 41263 
and 41307 (September 9, 1992) or 57 Fed. Reg.· 44445 (September 
25, 1992). For the Multisector General Permit, see 60 Fed. Reg. 
50813 and 51114 (September 29, 1995). 
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and discharged through the permitted outfall, but is released to 
the land surface, air, water or other environmental media as 
defined by CERCLA Section 101 (8), the percn_ttt~e_ would normallv 
have to report all remaining nonpermitted portions of such 
releases where the total of the nonpermitted portions equals or 
exceeds the RQ. Of course, if any of these remaining portions 
are federally permitted under other provisions of CERCI.Jl.. Section 
101(10) that relate to other media, those federally permitted 
portions are also exempt. Currently, however, there are no 
federal permits that address releases of ethylene glycol to the 
air or land surface. Therefore, all releases of ethylene glycol 
to these environmental media that collectively, along with a~y 
non-federally permitted releases to water, equal or exceed tte RQ 
must be reported to the NRC. 

I hope this letter clarifies the CERCLA reporting 
requirements for releases of ethylene glycol from deicing 
operations at airports. If you have additional CERCLA-related 
questions, please call Beth Crowley of my staff at 202-564-~177. 
If you have additional NPDES-related questions, please call Susan 
Johnson at 202-564-8329. 

cc: 'Andrew Gordon, OGC 
Stephen Sweeney, OGC 
Bill Zobel, OERR 
Bill Swietlik, OWM 
Nancy Cunningham, OWM 
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"Combined Sewer Overflow (CSO) Control Policy", April 19, 1994, 59 FR 18688. 
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ENVIRONMENTAL PROTECTION 
AGENCY 

[FRL~732-7] 

Combined Sewer Overflow (CSO) 
Control Polley 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final policy. 

SUMMARY: EPA has issued a national 
policy statement entitled "Combined 
Sewer Overflow (CSO) Control Policy." 
This policy establishes a consistent 
national approach for controlling 
discharges from CSOs to the Nation's 
waters through the National Pollutant 
Discharge Elimination System (NPDES) 
permit program. 
FOR FURTHER INFORMATION CONTACT: 
Jeffrey Lape, Office of Wastewater 
Enforcement and Compliance, MC-
4201, U.S. Environmental Protection 
Agency, 401 M Street SW., Washington, 
DC 20460, (202) 260-7361. 
SUPPLEMENTARY INFORMATION: The main 
purposes of the CSO Control Policy are 
to elaborate on the Environmental 
Protection Agency's (EPA's) National 
CSO Control Strategy published on 
September 8, 1989, at 54 FR 37370, and 
to expedite compliance with the 
requirements of the Clean Water Act 
(CW A). While implementation of the 
1989 Strategy has resulted in progress 
toward controlling CSOs, significant 
public health and water quality risks 
remain. 

This Policy provides guidance to 
pennittees with CSOs, NPDES 
authorities and State water quality 
standards authorities on coordinating 
the planning, selection. and 
implementation of CSO controls that 
meet the requirements of the CW A and 
allow for public involvement during the 
decision-making process. 

Contained in the Policy are provisions 
for developing appropriate, site-specific 
NPDES permit requirements for all 
combined sewer svstems (CSS) that 
overflow as a result of wet weather 
events. For example, the Policy lays out 
two alternative approaches-the 
"demonstration" and the 
"presumption" approaches-that 
provide communities with targets for 
CSO controls that achieve compliance 
with the Act, particularly protection of 
water quality and designated uses. The 
Policv also includes enforcement 
initiatives to require the immediate 
elimination of overflows that occur 
during dry weather and to ensure that 
:he remaining CWA requirements are 
:omplied with as soon as practicable. 

:-he permitting provisions of the 
~~lie·: ·Nere develo-ced :?Sa result of . -

extensive input received from key 
stakeholders during a negotiated policy 
dialogue. The CSO stakeholders 
included representatives from States, 
environmental groups. municipal 
organizations and others. The negotiated 
dialogue was conducted during the 
Summer of 1992 by the Office of Water 
and the Office of Water's Management 
Advisory Group. The enforcement 
initiatives, including one which is 
underway to address CSOs during dry 
weather. were developed by EPA's 
Office of Water and Office of 
Enforcement. 

EPA issued a Notice of Availability on 
the draft CSO Control Policy on January 
19, 1993, (58 FR 4994) and requested 
comments on the draft Policy by March 
22, 1993. Approximately forty-one sets 
of written comments were submitted by 
a variety of interest groups including 
cities and municipal groups. 
environmental groups, States, 
professional organizations and others. 
All comments were considered as EPA 
prepared the Final Policy. The public 
comments were largely supportive of 
the draft Policy. EPA received broad 
endorsement of and support for the key 
principles and provisions from most 
commenters. Thus, this final Policy 
does not include significant changes to 
the major provisions of the draft Policy, 
but rather, it includes clarification and 
better explanation of the elements of the 
Policy to address several of the 
questions that were raised in the 
comments. Persons wishing to obtain 
copies of the public comments or EPA 's 
summary analysis of the comments may 
write or call the EPA contact person. 

The CSO Policy represents a 
comprehensive national strategy to 
ensure that municipalities, permitting 
authorities, water quality standards 
authorities and the public engage in a 
comprehensive and coordinated · 
planning effort to achieve cost effective 
CSO controls that ultimately meet 
appropriate health and environmental 
objectives. The Policy recognizes the 
site-specific nature of CSOs and their 
impacts and provides the necessary 
flexibility to tailor controls to local 
situations. Major elements of the Policy 
ensure that CSO controls are cost 
effective and meet the objectives and 
requirements of the CW A. 

The major provisions of the Policy are 
as follows. 

CSO permittees should immediately 
undertake a process to accurately 
characterize their CSS and CSO 
discharges, demonstrate implementatior:. 
of minimum technology-based controls 
identified in the Policy, and develop 
:ong-term CSO control pians whid: 
;:valuate alternatives for attair:.ir:'2 

compliance with the CW A, including 
compliance with water quality 
standards and protection of designated 
uses. Once the long-term CSO control 
plans are completed, permittees will be 
responsible to implement the plans' 
recommendations as soon as 
practicable. 

State water quality standards 
authorities will be involved in the long
term CSO control planning effort as 
well. The water quality standards 
authorities will help ensure that 
development of the CSO permittees' 
long-term CSO control plans are 
coordinated with the review and 
possible revision of water quality 
standards on CSO-impacted waters. 

NPDES authorities will issue/reissue 
or modify permits, as appropriate, to 
require compliance with the technology
based and water quality-based 
requirements of the CWA. After 
completion of the long-term CSO 
control plan, NPDES permits will be 
reissued or modified to incorporate the 
additional requirements specified in the 
Policy, such as performance standards 
for the selected controls based on 
average design conditions, a post
construction water quality assessment 
program. monitoring for compliance 
with water quality standards, and a 
reopener clause authorizing the NPDES 
authority to reopen and modify the 
permit if it is determined that the CSO 
controls fail to meet water quality 
standards or protect designated uses. 
NPDES authorities should commence 
enforcement actions against permittees 
that have CW A violations due to CSO 
discharges during dry weather. In 
addition. NPDES authorities should 
ensure the implementation of the 
minimum technology-based controls 
and incorporate a schedule into an 
appropriate enforceable mechanism, 
with appropriate milestone dates, to. 
implement the required long-term CSO 
control plan. Schedules for 
implementation of the long-term CSO 
control plan may be phased based on 
the relative importance of adverse 
impacts upon water quality standards 
and designated uses, and on a 
permittee's financial capability. 

EPA is developing extensive guidance 
to support the Policy and will announce 
the availability of the guidances and 
other outreach efforts through various 
means, as they become available. For 
example, EPA is preparing guidance on 
:b.e nine minimum controls. 
characterization and monitoring of 
CSCs . .ieveiopment of long·term CSC 
:antroi jJians, and financial capability. 

Permittees will be expected to comply 
·.vi~': l!':'.: ~xisting CSO-related 
:ect:irements in NPDES ?er.nits. 
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con.sent decrees or court orders unless 
revised to be consistent with this Policy. 

The policy is organized as follows: 

I. Introduction 
A. Purpose and Principles 
B. Application of Policy 
C. Effect on Current CSO Control Efforts 
D. Small System Considerations 
E. Implementation Responsibilities 
F. Policy Development 

II. EPA Objectives for Permittees 
A.Overview 
B. Implementation of the Nine Minimum 

Controls 
C. Long-Term CSO Control Plan 
1. Characterization. Monitoring, and 

Modeling of the Combined Sewer 
Systems 

2. Public Participation 
3. Consideration of Sensitive Areas 
4. Evaluation of Alternatives 
5. Cost/Performance Consideration 
6. Operational Plan 
7. Maximizing Treatment at the Existing 

POTW Treatment Plant 
8. Implementation Schedule 
9. Post-Construction Compliance 

Monitoring Program 
III. Coordination With State Water Quality 

Standards 
A. Overview 
B. Water Quality Standards Reviews 

IV. Expectations for Permitting Authorities 
A.Overview 
B. NPDES Permit Requirements 
1. Phase I Permits-Requirements for 

Demonstration of the Nine Minimum 
Controls and Development of the Long
Term CSO Control Plan 

2. Phase II Permits-Requirements for 
Implementation of a Long-Term CSO 
Control Plan 

3. Phasing Considerations 
V. Enforcement and Compliance 

:\. Overview 
B. Enforcement ofCSO Dry Weather 

Discharge Prohibition 
C. Enforcement of Wet Weather CSO 

Requirements 
1. Enforcement for Compliance With Phase 

I Permits 
2. Enforcement for Compiiance With Phase 

iI Permits 
D. Penalties 

List of Subjects in 40 CFR Part 122 

Water pollution control. 
Authority: Clean Water Act. 33 U.S.C. 1251 

et seq. 
Dated: April 8, 1994. 

Carol M. Browner. 
Administrator. 

Combined Sewer Overflow (CSO) 
Control Policy 

!. Introduction 

. ..\.. ?urpose and Principies 

The main purposes of this Policy are 
to elaborate on EP A's National 
Combined Sewer Overflow (CSO) 
Control Strategy published on 
.September 8, 1989 at 54 FR 37370 f1989 

Strategy) and to expedite compliance 
with the requirements of the Clean 
Water Act (CWA). While 
implementation of the 1989 Strategy has 
resulted in progress toward controlling 
CSOs, significant water quality risks 
remain. 

A combined sewer system (CSS) is a 
wastewater collection system owned by 
a State or municipality (as defined by 
section 502(4) of the CWA) which 
conveys sanitary wastewaters (domestic, 
commercial and industrial wastewaters) 
and storm water through a single-pipe 
system to a Publicly Owned Treatment 
Works (POTW) Treatment Plant (as · 
defined in 40 CFR 403.3(p)). A CSO is 
the discharge from a CSS at a point prior 
to the POTW Treatment Plant. CSOs are 
point sources subject to NPDES permit 
requirements including both 
technology-based and water quality· 
based requirements of the CW A. CSOs 
are not subject to secondary treatment 
requirements applicable to POTWs. 

CSOs consist of mixtures of domestic 
sewage. industrial and commercial 
wastewaters. and storm water runoff. 
CSOs often contain high levels of 
suspended solids, pathogenic 
microorganisms, toxic pollutants, 
floatables, nutrients, oxygen-demanding 
organic compounds, oil and grease, and 
other pollutants. CSOs can cause 
exceedances of water quality standards 
(WQS). Such exceedances may pose 
risks to human health, threaten aquatic 
life and its habitat, and impair the use 
and enjoyment of the Nation's 
waterwavs. 

This Policy is intended to provide 
guidance to permittees with CSOs, 
National Pollutant Discharge 
Elimination System (NPDES) permitting 
authorities, State water quality 
standards authorities and enforcement 
authorities. The purpose of the Policy is 
to coordinate the planning, selection, 
design and implementation of CSO 
management practices and controls to 
meet the requirements of the CW A and 
to involve the public fully during the 
decision making process. 

This Policv reiterates the objectives of 
the 1989 Strategy: 
1. To ensure that if CSOs occur, they are 

onlv as a result of wet weather; 
2. To °bring all wet weather CSO 

discharge points into compliance with 
the technology-based and water 
quality-based requirements of the 
CVl/A; and 

3. To minimize water quality, aquatic 
biota, and human health impacts from 
CSOs. 
This CSO Control Policy represents a 

:::omprehensive national strategy to 
':!!lsure that mu.."1icipalities. permitting 

authorities, water quality standards 
authorities and the public engage in a 
comprehensive and coordinated 
planning effort to achieve cost-effective 
CSO controls that ultimately meet 
appropriate health and environmental 
objectives and requirements. The Policy 
recognizes the site-specific nature of 
CSOs and their impacts and provides 
the necessary flexibility to tailor 
controls to local situations. Four key 
principles of the Policy ensure that CSO 
controls are cost-effective and meet the 
objectives of the CW A. The key 
principles are: 
1. Providing clear levels of control that 

would be presumed to meet 
appropriate health and environmental 
objectives; 

2. Providing sufficient flexibility to 
municipalities, especially financially 
disadvantaged communities, to 
consider the site-specific nature of 
CSOs and to determine the most cost· 
effective means of reducing pollutants 
and meeting CWA objectives and 
requirements; 

3. Allowing a phased approach to 
implementation of CSO controls 
considering a community's financial 
capability; and 

4. Review and revision, as appropriate. 
of water quality standards and their 
implementation procedures when 
developing CSO control plans to 
reflect the site-specific wet weather 
impacts of CSOs. 
This Policy is being issued in support 

ofEPA's regulations and policy 
initiatives. This Policy is Agency 
guidance only and does not establish or 
affect legal rights or obligations. It does 
not establish a binding norm and is not 
finallv determinative of the issues 
addre"ssed. Agency decisions in any 
particular case will be made by applying 
the law and regulations on the basis of 
specific facts when permits are issued. 
The Administration has recommended 
that the 1994 amendments to the CVVA 
endorse this final Policy. 

8. Application of Policy 

The permitting provisions of this 
Policy apply to all CSSs that overflow 
as a result of storm water flow, 
including snow melt runoff (40 CFR 
122.26(b)(13)). Discharges from CSSs 
during dry weather are prohibited by 
the CWA. Accordingly, the permitting 
provisions of this Policy do not apply to 
CSOs during dry weather. Dry weather 
flow is the flow in a combined sewer 
that results from domestic sewage. 
groundwater infiltration. commercial 
and industrial wastewaters, and anv 
other non-precipitation related flo~s 
(e.g .. tidal infiltratio:i). In addition !o 
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the permitting provisions, the 
Enforcement and Compliance section of 
this Policy describes an enforcement 
initiative being developed for overflows 
that occur during dry weather. 

Consistent with the 1989 Strategy. 30 
States that submitted CSO permitting 
strategies have received EPA approval 
or, in the case of one State, conditional 
approval of its strategy. States and EPA 
Regional Offices should review these 
strategies and negotiate appropriate 
revisions to them to implement this 
Policy. Permitting authorities are 
encouraged to evaluate water pollution 
control needs on a watershed 
management basis and coordinate CSO 
control efforts with other point and 
nonpoint source control activities. 

C. Effect on Current CSO Control Efforts 
EPA recognizes that extensive work 

has been done by many Regions, States, 
and municipalities to abate CSOs. As 
such, portions of this Policy may 
already have been addressed by 
permittees' previous efforts to control 
CSOs. Therefore, portions of this Policy 
may not apply. as determined by the 
permitting authority on a case-by-case 
basis, under the following 
circumstances: 

1. Any permittee that, on the date of 
publication of this final Policy, has 
completed or substantially completed 
construction ofCSO control facilities 
that are designed to meet WQS and 
protect designated uses. and where it 
has been determined that WQS are 
being or will be attained, is not covered 
by the initial planning and construction 
provisions in this Policy; however, the 
operational plan and post-construction 
monitoring provisions continue to 
apply. If. after monitoring, it is 
determined that WQS are not being 
attained, the permittee should be 
required to submit a revised CSO 
control plan that, once implemented, 
will attain WQS. 

2. Any permittee that, on the date of 
publication of this final Policy, has 
substantially developed or is 
implementing a CSO control program 
pursuant to an existing permit or 
enforcement order, and such program is 
considered by the NPDES permitting 
authority to be adequate to meet WQS 
and protect designated uses and is 
reasonably equivalent to the treatment 
objectives of this Policy, should 
complete those facilities without further 
planning activities otherwise expected 
by this Policy. Such programs, however, 
should be reviewed and modified to be 
consistent with the sensitive area, 
.financial capability, and post· 
construction monitoring provisions of 
this Policy. 

3. Any permittee that has previously 
constructed CSO control facilities in an 
effort to comply with WQS but has 
failed to meet such applicable standards 
or to protect designated uses due to 
remaining CSOs may receive 
consideration for such efforts in future 
permits or enforceable orders for long· 
term CSO control planning. design and 
implementation. 

In the case of any ongoing or 
substantially completed CSO control 
effort, the NPDES permit or other 
enforceable mechanism, as appropriate, 
should be revised to include all 
appropriate permit requirements 
consistent with Section IV.B. of this 
Policy. 

0. Small System Considerations 
The scope of the long-term CSO 

control plan. including the 
characterization, monitoring and 
modeling, and evaluation of alternatives 
portions of this Policy may be difficult 
for some small CSSs. At the discretion 
of the NPDES Authority. jurisdictions 
with populations under 75,000 may not 
need to complete each of the formal 
steps outlined in Section 11.C. of this 
Policy, but should be required through 
their permits or other enforceable 
mechanisms to comply with the nine 
minimum controls (II.BJ, public 
participation (Il.C.2). and sensitive areas 
(Il.C.3) portions of this Policy. In 
addition, the permittee may propose to 
implement any of the criteria contained 
in this Policy for evaluation of 
alternatives described in II.C.4. 
Following approval of the proposed 
plan. such jurisdictions should 
construct the control projects and 
propose a monitoring program sufficient 
to determine whether WQS are attained 
and designated uses are protected. 

In developing long-term CSO control 
plans based on the small system 
considerations discussed in the 
preceding paragraph. permittees are 
encouraged to discuss the scope of their 
long-term CSO control plan with the 
WQS authority and the NPDES 
authority. These discussions will ensure 
that the plan includes sufficient 
information to enable the permitting 
authority to identify the appropriate 
CSO controls. 

E. Implementation Responsibilities 
NPDES authorities (authorized States 

or EPA Regional Offices, as appropriate) 
are responsible for implementing this 
Policy. It is their responsibility to assure 
that CSO permittees develop long-term 
CSO control plans and that NPDES 
permits meet the requirements of the 
CWA. Further. they are responsible for 
coordinating the review of the long-term 

CSO control plan and the development 
of the permit with the WQS authority to 
determine if revisions to the WQS are 
appropriate. In addition, they should 
determine the appropriate vehicle (i.e .. 
permit reissuance, information request 
under CW A section 308 or State 
equivalent or enforcement action) to 
ensure that compliance with the CW A is 
achieved as soon as practicable. 

Permittees are responsible for 
docilmenting the implementation of the 
nine minimum controls and developing 
and implementing a long-term CSO 
control plan, as described in this Policy. 
EPA recognizes that financial 
considerations are a major factor 
affecting the implementation of CSO 
controls. For that reason, this Policv 
allows consideration of a permittee's 
financial capability in connection with 
the long-term CSO control planning 
effort, WQS review, and negotiation of 
enforceable schedules. However. each 
permittee is ultimately responsible for 
aggressively pursuing financial 
arrangements for the implementation of 
its long-term CSO control plan. As part 
of this effort, communities should apply 
to their State Revolving Fund program. 
or other assistance programs as 
appropriate. for financial assistance. 

EPA and the States will undertake 
action to assure that all permittees with 
CSSs are subject to a consistent review 
in the permit development process. 
have permit requirements that achieve 
compliance with the CWA. and are 
subject to enforceable schedules that 
require the earliest practicable 
compliance date considering physical 
and financial feasibility. 

F. Policy Development 
This Policy devotes a separate section 

to each step involved in developing and 
implementing CSO controls. This is not 
to imply that each function occurs 
separately. Rather, the entire process 
surrounding CSO controls, community 
planning, WQS and permit 
development/revision, enforcement/ 
compliance actions and public 
participation must be coordinated to 
control CSOs effectively. Permittees and 
permitting authorities are encouraged to 
consider innovative and alternative 
approaches and technologies that 
achieve the objectives of this Policy and 
the CWA. 

In developing this Policy, EPA has 
included information on what 
responsible parties are expected to 
accomplish. Subsequent documents will 
provide additional guidance on how tie 
objectives of this Policy should be met. 
These documents will provide further 
guidance on: CSO permit writing. the 
nine minimum controis. long-term CSC 
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control plans, financial capability, 
sewer system characterization and 
receiving water monitoring and 
modeling, and application of WQS to 
CSO-impacted waters. For most CSO 
control efforts however, sufficient detail 
has been included in this Policy to 
begin immediate implementation of its 
provisions. 

II. EPA Objectives for Pennittees 

A. Overview 

Permittees with CSSs that have CSOs 
should immediately undertake a process 
to accurately characterize their sewer 
systems, to demonstrate implementation 
of the nine minimum controls, and to 
develop a long-term CSO control plan. 

8. Implementation of the Nine 
Minimum Controls 

Permittees with CSOs should submit 
appropriate documentation 
demonstrating implementation of the 
nine minimum controls, including any 
proposed schedules for completing 
minor construction activities. The nine 
minimum controls are: 
1. Proper operation and regular 

maintenance programs for the sewer 
system and the CSOs: 

2. Maximum use of the collection 
system for storage; 

3. Review and modification of 
pretreatment requirements to assure 
cso impacts are minimized: 

4. Maximization of flow to the POTW 
. for treatment: 
5. Prohibition of CSOs during dry 

weather: 
6. Control of solid and floatable 

materials in CSOs; 
7. Pollution prevention; 
8. Public notification to ensure that the 

public receives adequate notification 
of CSO occurrences and CSO impacts: 
and 

9. Monitoring to effectively characterize 
CSO impacts and the efficacy of CSO 
controls. 
Selection and implementation of 

actual control measures should be based 
on site-specific considerations including 
the specific CSS's characteristics 
discussed under the sewer system 
characterization and monitoring 
portions of this Policy. Documentation 
of the nine minimum controls may 
include operation and maintenance 
plans, revised sewer use ordinances for 
industrial users, sewer system 
inspection reports, infiltration/inflow 
studies, pollution prevention programs, 
public notification plans, and facility 
pians for maximizing the capacities of 
the existing collection, storage and 
treatment systems, as well as contracts 
and schedules for minor construction 

programs for improving the existing 
system's operation. The permittee 
should also submit any information or 
data on the degree to which the nine 
minimum controls achieve compliance 
with water quality standards. These data 
and information should include results 
made available through monitoring and 
modeling activities done in conjunction 
with the development of the long-term 

. CSO control plan described in this 
Policy. 

This documentation should be 
submitted as soon as practicable, but no 
later than two years after the 
requirement to submit such 
documentation is included in an NPDES 
permit or other enforceable mechanism. 
Implementation of the nine minimum 
controls with appropriate 
documentation should be completed as 
soon as practicable but no later than 
January 1, 1997. These dates should be 
included in an appropriate enforceable 
mechanism. 

Because the CWA requires immediate 
compliance with technology-based 
controls (section 301(b)), which on a 
Best Professional Judgment basis should 
include the nine minimum controls, a 
compliance schedule for implementing 
the nine minimum controls, if 
necessary, should be included in an 
appropriate enforceable mechanism. 

C. Long-Term CSO Control Plan 
Permittees with CSOs are responsible 

for developing and implementing long
term CSO control plans that will 
ultimately result in compliance with the 
requirements of the CW A. The long
term plans should consider the site
specific nature of CSOs and evaluate the 
cost effectiveness of a range of control 
options/strategies. The development of 
the long-term CSO control plan and its 
subsequent implementation should also 
be coordinated with the NPDES 
authority and the State authority 
responsible for reviewing and revising 
the State's WQS. The se1ected controls 
should be designed to allow cost 
effective expansion or cost effective 
retrofitting if additional controls are 
subsequently determined to be 
necessary to meet WQS, including 
existing and designated uses. 

This policy identifies EPA's major 
objectives for the long-term CSO control 
plan. Permittees should develop and 
submit this long-term CSO control plan 
as soon as practicable, but generally 
within two years after the date of the 
NPDES permit provision, Section 308 
information request, or enforcement 
action requiring the permittee to 
develop the plan. NPDES authorities 
may establish a longer timetable for 
completion of the long-term CSO 

control plan on a case-by-case basis to 
account for site-specific factors which 
may influence the complexity of the 
planning process. Once agreed upon, 
these dates should be included in an 
appropriate enforceable mechanism. 

EPA expects each long-term CSO 
control plan to utilize approppate 
information to address the following 
minimum elements. The Plan should 
also include both fixed-date project 
implementation schedules (which may 
be phased) and a financing plan to 
design and construct the project as soon 
as practicable. The minimum elements 
of the long-term CSO control plan are 
described below. 

1. Characterization, Monitoring, and 
Modeling of the Combined Sewer 
System 

In order to design a CSO control plan 
adequate to meet the requirements of 
the CW A, a permit tee should have a 
thorough understanding of its sewer 
system, the response of the system to 
various precipitation events, the 
characteristics of the overflows, and the 
water quality impacts that result from 
CSOs. The permittee should adequately 
characterize through monitoring, 
modeling, and other means as 
appropriate, for a range of storm events, 
the response of its sewer system to wet 
weather events including the number, 
location and frequency of CSOs, 
volume, concentration and mass of 
pollutants discharged and the impacts 
of the CSOs on the receiving waters and 
their designated uses. The permittee 
may need to consider information on 
the contribution and importance of 
other pollution sources in order to 
develop a final plan designed to meet 
water quality standards. The purpose of 
the system characterization, monitoring 
and modeling program initially is to 
assist the permittee in developing 
appropriate measures to implement the 
nine minimum controls and, if 
necessary, to support development of 
the long-term CSO control plan. The 
monitoring and modeling data also will 
be used to evaluate the expected 
effectiveness of both the nine minimum 
controls and, if necessary, the long-term 
CSO controls, to meet WQS. 

The major elements of a sewer system 
characterization are described below. 

a. RainfaliRecords-The permittee 
should examine the complete rainfall 
record for the geographic area of its 
existing CSS using sound statistical 
procedures and best available data. The 
permittee should evaluate flow 
variations in the receiving water body to 
correlate between CSOs and receiving 
·.vater conditions. 



18692 Federal Register I Vol. 59, No. 75 I Tuesday, April 19, 1994 I Notices 

b. Combined Sewer System 
Characterization-The pennittee should 
evaluate the nature and extent of its 
sewer system through evaluation of 
available sewer system records, field 
inspections and other activities 
necessary to understand the number, 
location and frequency of overflows and 
their location relative to sensitive areas 
and to pollution ·sources in the 
collection system, such as indirect 
significant industrial users. 

c. CSO Monitoring-The pennittee 
should develop a comprehensive, 
representative monitoring program that 
measures the frequency, duration, flow 
rate, volume and pollutant 
concentration of CSO discharges and 
assesses the impact of the CSOs on the 
receiving waters. The monitoring 
program should include necessary CSO 
effluent and ambient in-stream 
monitoring and, where appropriate, 
other monitoring protocols such as 
biological assessment, toxicity testing 
and sediment sampling. Monitoring 
parameters should include, for example, 
oxygen demanding pollutants. nutrients. 
toxic pollutants, sediment 
contaminants, pathogens, 
bacteriological indicators (e.g .. 
Enterococcus, E. Coli), and toxicity. A 
representative sample of overflow 
points can be selected that is sufficient 
to allow characterization of CSO 
discharges and their water quality 
impacts and to facilitate evaluation of 
control plan alternatives. 

d. Modeling-Modeling of a sewer 
system is recognized as a valuable tool 
for predicting sewer system response to 
various wet weather events and 
assessing water quality impacts when 
evaluating different control strategies 
and alternatives. EPA supports the 
proper and effective use of models, 
where appropriate, in the evaluation of 
the nine minimum controls and the 
development of the long-term CSO 
control plan. It is also recognized that 
there are many models which may be 
used to do this. These models range 
from simple to complex. Having 
decided to use a model. the permittee 
should base its choice of a model on the 
characteristics of its sewer system, the 
number and location of overflow points, 
and the sensitivity of the receiving · 
water body to the CSO discharges. Use 
of models should include appropriate 
calibration and verification with field 
measurements. The sophistication of the 
model should relate to the complexity of 
the system to be modeled and to the 
information needs associated with 
evaluation of cso control options and 
water quality impacts. EPA believes that 
continuous simulation models, using 
J.istorical rainfall data, may be the best 

way to model sewer systems, CSOs, and 
their impacts. Because of the iterative 
nature of modeling sewer systems, 
CSOs, and their impacts, monitoring 
and modeling efforts are complementary 
and should be coordinated. 

2. Public Participation 

In developing its long-term CSO 
control plan, the pennittee will employ 
a public participation process that 
actively involves the affected public in 
the decision-making to select the long· 
term CSO controls. The affected public 
includes rate payers, industrial users of 
the sewer system, persons who reside 
downstream from the CSOs, persons 
who use and enjoy these downstream 
waters, and any other interested 
persons. 

3. Consideration of Sensitive Areas 

EPA expects a pennittee's long-term 
CSO control plan to give the highest 
priority to controlling overflows to 
sensitive areas. Sensitive areas, as 
determined by the NPDES authority in 
coordination with State and Federal 
agencies, as appropriate, include 
designated Outstanding National 
Resource Waters, National Marine 
Sanctuaries, waters with threatened or 
endangered species and their habitat. 
waters with primary contact recreation, 
public drinking water intakes or their 
designated protection areas, and 
shellfish beds. For such areas, the long
term CSO control plan should: 

a. Prohibit new or significantly 
increased overflows; 

b. i. Eliminate or relocate overflows 
that discharge to sensitive areas 
wherever physically possible and 
economically achievable, except where 
elimination or relocation would provide 
less environmental protection than 
additional treatment; or 

ii. Where elimination or relocation is 
not physically possible and 
economically acqievable, or would 
provide less environmental protection 
than additional treatment, provide the 
level of treatment for remaining 
overflows deemed necessary to meet 
WQS for full protection of existing and 
designated uses. In any event, the level 
of control should not be less than those 
described in Evaluation of Alternatives 
below; and 

c. Where elimination or relocation has 
been proven not to be physically 
possible and economically achievable, 
permitting authorities should require, 
for each subsequent permit term, a 
reassessment based on new or improved 
techniques to eliminate or relocate, or 
on changed circumstances that 
influence economic achievability. 

4. Evaluation of Alternatives 

EPA expects the long-term CSO 
control plan to consider a reasonable 
range of alternatives. The plan should. 
for example, evaluate controls that 
would be necessary to achieve zero 
overflow events per year, an average of 
one to three, four to seven, and eight to 
twelve overflow events per year. 
Alternatively, the long-term plan could 
evaluate controls that achieve 100% 
capture, 90% capture, 85% capture, 
80% capture, and 75% capture for 
treatment. The long-term control plan 
should also consider expansion of 
POTW secondary and primary capacity 
in the CSO abatement alternative 
analysis. The analysis of alternatives 
should be sufficient to make a 
reasonable assessment of cost and 
performance as described in Section 
11.C.5. Because the final long-term CSO 
control plan will become the basis for 
NPDES permit limits and requirements. 
the selected controls should be 
sufficient to meet CW A requirements. 

In addition to considering sensitive 
areas, the long-term CSO control plan 
should adopt one of the following 
approaches: 

a. "Presumption" Approach 

A program that meets any of the 
criteria listed below would be presumed 
to provide an adequate level of control 
to meet the water quality-based 
requirements of the ON A, provided the 
permitting authority determines that 
such presumption is reasonable in light 
of the data and analysis conducted in 
the characterization, monitoring, and 
modeling of the system and the 
consideration of sensitive areas 
described above. These criteria are 
provided because data and modeling of 
wet weather events often do not give a 
clear picture of the level of CSO controls 
necessary to protect WQS. 

i. No more than an average of four 
overflow events per year, provided that 
the permitting authority may allow up 
to two additional overflow events per 
year. For the purpose of this criterion, 
an overflow event is one or more 
overflows from a CSS as the result of a 
precipitation event that does not receive 
the minimum treatment specified' 
below; or 

ii. The elimination or the capture for 
treatment of no less than 85 % by 
volume of the combined sewage 
collected in the CSS during 
precipitation events on a system-wide 
annual average basis; or 

iii. The elimination or removal of no 
less than the mass oi the pollutants, 
identified as causing water quality 
impairment through the sewer system 
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characterization, monitoring, and 
modeling effort, for the volumes that 
would be eliminated or captured for 
treatment under paragraph ii. above. 
Combined sewer flows remaining after 
implementation of the nine minimum 
controls and within the criteria 
specified at II.C.4.a.i or ii, should 
receive a minimum of: 

• Primary clarification (Removal of 
floatables and settleable solids may be 
achieved by any combination of 
treatment technologies or methods that 
are shown to be equivalent to primary 
clarification.); 

• Solids and floatables disposal; and 
• Disinfection of effluent, if 

necessary, to meet WQS, protect 
designated uses and protect human 
health, including removal of harmful 
disinfection chemical residuals, where 
necessary. 

b. "Demonstration" Approach 
A permittee may demonstrate that a 

selected control program. though not 
meeting the criteria specified in II.C.4.a. 
above is adequate to meet the water 
quality-based requirements of the CW A. 
To be a successful demonstration, the 
permittee should demonstrate each of 
the following: · 

i. The planned control program is 
adequate to meet WQS and protect 
designated uses, unless WQS or uses 
cannot be met as a result of natural 
background conditions or pollution 
sources other than CSOs; 

ii. The CSO discharges remaining 
after implementation of the planned 
control program will not preclude the 
attainment ofWQS or the receiving 
waters' designated uses or contribute to 
their impairment. Where WQS and 
designated uses are not met in part 
because of natural background 
conditions or pollution sources other 
than CSOs, a total maximum daily load, 
including a wasteload allocation and a 
load allocation, or other means should 
be used to apportion pollutant loads; 

iii. The planned control program will 
provide the maximum pollution 
reduction benefits reasonably attainable: 
and 

iv. The planned control program is 
designed to allow cost effective 
expansion or cost effective retrofitting if 
additional controls are subsequently 
determined to be necessary to meet 
WQS or designated uses. 

5. Cost/Performance Considerations 
The permittee should develop 

appropriate cost/performance curves to 
demonstrate the relationships among a 
comprehensive set of reasonable control 
alternatives that correspond to the 
different ranges specified in Section 

II.C.4. This should include an analysis 
to determine where the increment of 
pollution reduction achieved in the 
receiving water diminishes compared to 
the increased costs. This analysis, often 
known as knee of the curve, should be 
among the considerations used to help 
guide selection of controls. 

6. Operational Plan 

After agreement between the 
permittee and NPDES authority on the 
necessary CSO controls to be 
implemented under the long-term CSO 
control plan, the permittee should 
revise the operation and maintenance 
program developed as part of the nine 
minimum controls to include the 
agreed-upon long-term CSO controls. 
The revised operation and maintenance 
program should maximize the removal 
of pollutants during and after each 

· precipitation event using all available 
facilities within the collection and 
treatment system. For any flows in 
excess of the criteria specified at 
II.C.4.a.i., ii. or iii and not receiving the 
treatment specified in II.C.4.a, the 
operational plan should ensure that 
such flows receive treatment to the 
greatest extent practicable. 

7. Maximizing Treatment at the Existing 
POTW Treatment Plant 

In some communities. POTW 
treatment plants may have primary 
treatment capacity in excess of their 
secondary treatment capacity. One 
effective strategy to abate pollution 
resulting from CSOs is to maximize the 
delivery of flows during wet weather to 
the POTW treatment plant for treatment. 
Delivering these flows can have two 
significant water quality benefits: First, 
increased flows during wet weather to 
the POTI<V treatment plant may enable 
the permittee to eliminate or minimize 
overflows to sensitive areas; second. this 
would maximize the use of available 
POTW facilities for wet weather flows 
and would ensure that combined sewer 
flows receive at least primary treatment 
prior to discharge. 

Under EPA regulations, the 
intentional diversion of waste streams 
from any portion of a treatment facility. 
including secondary treatment, is a 
bypass. EPA bypass regulations at 40 
CFR 122.41 (m) allow for a facilitv to 
bypass some or all the flow from.its 
treatment process under specified 
limited circumstances. Under the 
regulation, the permittee must show that 
the bypass was unavoidable to prevent 
loss of life. personal injury or sP.vere 
property damage, that there was no 
feasible alternative to the bypass and 
that the pennittee submitted the 
;:equired notices. In addition. the 

regulation provides that a bypass may 
be approved only after consideration of 
adverse effects. 

Normally, it is the responsibility of 
the permittee to document, on a case-by
base basis, compliance with 40 CFR 
122.41(m) in order to bypass flows 
legally. For some CSO-related permits. 
the study of feasible alternatives in the 
control plan may provide sufficient 
support for the permit record and for 
approval of a CSO-related bypass in the 
permit itself. and to define the specific 
parameters under which a bypass can 
legally occur. For approval of a CSO
related bypass. the long-term CSO 
control plan, at a minimum. should 
provide justification for the cut-off point 
at which the flow will be diverted from 
the secondary treatment portion of the 
treatment plant, and provide a benefit
cost analysis demonstrating that 
conveyance of wet weather flow to the 
POTIV for primary treatment is more 
beneficial than other CSO abatement 
alternatives such as storage and pump 
back for secondary treatment, sewer 
separation. or satellite treatment. Such a 
permit must define under what specific 
wet weather conditions a CSO-related 
bypass is allowed and also specify what 
treatment or what monitoring, and 
effluent limitations and requirements 
apply to the bypass flow. The permit 
should also provide that approval for 
the CSO-related bypass will be reviewed 
and may be modified or terminated if 
there is a substantial increase in the 
volume or character of pollutants being 
introduced to the POTI<V. The CSO
related bypass provision in the permit 
should also make it clear that all wet 
weather flows passing the headworks of 
the POTI<V treatment plant will receive 
at least primary clarification and solids 
and floatables removal and disposal, 
and disinfection. where necessary, and 
any other treatment that can reasonably 
be provided. 

Under this approach. EPA would 
allow a permit to authorize a CSO
related bypass of the secondary 
treatment portion of the POTI<V 
treatment plant for combined sewer 
flows in certain identified 
circumstances. This provision would 
apply only to those situations where the 
POTIV would ordinarily meet the 
requirements of 40 CFR 122.41(m) as 
evaluated on a case-by-case basis. 
Therefore, there must be sufficient data 
in the administrative record (reflected in 
the permit fact sheet or statement of 
basis) supporting all the requirements in 
40 CFR 122.41(m)(4) for approval of an 
anticipated bypass. 

For the purposes of applying this 
regulation to CSO permittees. "severe 
?roperty damage" could include 
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situations where flows above a certain 
level wash out the P01W's secondary 
treatment system. EPA further believes 
that the feasible alternatives 
requirement of the regulation can be met 
if the record shows that the secondary 
treatment system is properly operated 
and maintained, that the system has 
been designed to meet secondary limits 
for flows greater than the peak dry 
weather flow, plus an appropriate 
quantity of wet weather flow. and that 
it is either technically or financially 
infeasible to provide secondary 
treatment at the existing facilities for 
greater amounts of wet weather flow. 
The feasible alternative analysis should 
include, for example, consideration of 
enhanced primary treatment (e.g .. 
chemical addition) and non-biological 
secondary treatment. Other bases 
supporting a finding of no feasible 
alternative may also be available on a 
case-by-case basis. As part of its 
consideration of possible adverse effects 
resulting from the bypass, the 
permitting authority should also ensure 
that the bypass will not cause 
exceedances of WQS. 

This Policy does not address the 
appropriateness of approving 
anticipated bypasses through NPDES 
permits in advance outside the CSO 
context. 

8. Implementation Schedule 
The permittee should include all 

pertinent information in the long term 
control plan necessary to deverop the 
construction and financing schedule for 
implementation of CSO controls. 
Schedules for implementation of the 
CSO controls may be phased based on 
the relative importance of adverse 
impacts upon WQS and designated 
uses, priority projects identified in the 
long-term plan, and on a permittee's 
financial capability. 

Construction phasing should 
consider: 

a. Eliminating overflows that 
discharge to sensitive areas as the 
highest priority; 

b. Use impairment; 
c. The permittee's financial capability 

including consideration of such factors 
as: 

i. Median household income; 
ii. Total annual wastewater and CSO 

control costs per household as a percent 
of median household income; 

iii. Overall net debt as a percent of 
fuil market property value; 

iv. Property tax revenues as a percent 
oi full market property value; 

, .. Property tax collection rate: 
vi. Unemployment; and 
vii. Bond rating; 
d. Grant and loan availability: 

e. Previous and current residential, 
commercial and industrial sewer user 
fees and rate structures; and 

f. Other viable funding mechanisms 
and sources of financing. 

9. Post-Construction Compliance 
Monitoring Program 

The selected CSO controls should 
include a post-construction water 
quality monitoring program adequate to 
verify compliance with water quality 
standards and protection of designated 
uses as well as to ascertain the 
effectiveness ofCSO controls. This 
water quality compliance monitoring 
program should include a plan to be 
approved by the NPDES authority that 
details the monitoring protocols to be 
followed, including the necessary 
effluent and ambient monitoring and, 
where appropriate, other monitoring 
protocols such as biological 
assessments, whole effluent toxicity 
testing. and sediment sampling. 

Ill. Coordination With State Water 
Quality Standards 

A. Overview 

WQS are State adopted, or Federally 
promulgated rules which serve as the 
goals for the water body and the legal 
basis for the water quality-based NPDES 
permit requirements under the CW A. 
WQS consist of uses which States 
designate for their water bodies, criteria 
to protect the uses, an anti-degradation 
policy to protect the water quality 
improvements gained and other policies 
affecting the implementation of the 
standards. A primary objective of the 
long-term CSO control plan is to meet 
WQS, including the designated uses 
through reducing risks to human health 
and the environment by eliminating. 
relocating or controlling CSOs to the 
affected waters. 

State WQS authorities, NPDES 
authorities, EPA regional offices, 
permittees, and the public should meet 
early and frequently throughout the 
long-term CSO control planning 
process. Development of the long-term 
plan should be coordinated with the 
review and appropriate revision of WQS 
and implementation procedures on 
CSO-impacted waters to ensure that the 
long-term controls will be sufficient to 
meet water quality standards. As part of 
these meetings. participants should 
agree on the data, information and 
analyses needed to support the 
development of the long-term CSO 
control plan and the review of 
applicable WQS, and implementation 
procedures. if appropriate. Agreements 
should be reached on the monitoring 
protocols and models that will be used 

to evaluate the water quality impacts of 
the overflows, to analyze the 
attainability of the WQS and to 
determine the water quality-based 
requirements for the permit. Many 
opportunities exist for permittees and 
States to share information as control 
programs are developed and as WQS are 
reviewed. Such information should 
assist States in determining the need for 
revisions to WQS and implementation 
procedures to better reflect the site
specific wet weather impacts of CSOs. 
Coordinating the development of the 
long-term CSO control plan and the 
review of the WQS and implementation 
procedures provides greater assurance 
that the long-term control plan selected 
and the limits and requirements 
included in the NPDES permit will be 
sufficient to meet WQS and to comply 
with sections 301(b)(l)(C) and 402(a)(2) 
of the CWA. 

EPA encourages States and permittees 
jointly to sponsor workshops for the 
affected public in the development of 
the long-term CSO control plan and 
during the development of a·ppropriate 
revisions to WQS for CSO-impacted 
waters. Workshops provide a forum for 
including the public in discussions of 
the implications of the proposed long
term CSO control plan on the water 
quality and uses for the receiving water. 

B. Water Quality Standards Reviews 
The CW A requires States to 

periodically. but at least once every 
three years, hold public hearings for the 
purpose of reviewing applicable water 
quality standards and, as appropriate, 
modifying and adopting standards. 
States must provide the public an 
opportunity to comment on any 
proposed revision to water quality 
standards and all revisions must be 
submitted to EPA for review and 
approval. 

EPA regulations and guidance provide 
States with the flexibility to adapt their 
WQS, and implementation procedures 
to reflect site-specific conditions 
including those related to CSOs. For 
example, a State may adopt site-specific 
criteria for a particular pollutant if the 
State determines that the site-specific 
criteria fully protects the designated use 
(40 CFR 131.11). In addition, the 
regulations at 40 CFR 131.lO(g), (h), and 
(j) specify when and how a designated 
use may be modified. A State may 
remove a designated use from its water 
quality standards only if the designated 
use is not an existing use. An existing 
use is a use actually attained in the 
water body on or after November 28, 
1975. Furthermore, a State mav no~ 
remove a designated use that ~ill be 
attained by implementing the 
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technology-based effluent limits 
required under sections 30l(b) and 306 
of the CW A and by implementing cost
effective and reasonable best 
management practices for nonpoint 
source controls. Thus, if a State has a 
reasonable basis to determine that the 
current designated use could be attained 
after implementation of the technology
based controls of the CW A, then the use 
could not be removed. 

In determining whether a use is 
attainable and prior to removing a 
designated use, States must conduct and 
submit to EPA a use attainability 
analysis. A use attainability analysis is 
a structured scientific assessment of the 
factors affecting the use, including the 
physical, chemical, biological. and 
economic factors described in 40 CFR 
131. lO(g). As part of the analysis, States 
should evaluate whether the designated 
use could be attained if CSO controls 
were implemented. For example, States 
should examine if sediment loadings 
from CSOs could be reduced so as not 
to bury spawning beds, or if 
biochemical oxygen demanding material 
in the effluent or the toxicity of the 
effluent could be corrected so as to 
reduce the acute or chronic 
physiological stress on or 
bioaccumulation potential of aquatic 
organisms. 

In reviewing the attainability of their 
WQS and the applicability of.their 
implementation procedures to CSO
impacted waters, States are encouraged 
to define more explicitly their 
recreational and aquatic life uses and 
then. if appropriate, modify the criteria 
accordingly to protect the designated 
uses. 

Another option is for States to adopt 
partial uses by defining when primary 
contact recreation such as swimming 
does not exist, such as during certain 
seasons of the year in northern climates 
or during a particular type of storm 
event. In malting such adjustments to 
their uses, States must ensure that 
downstream uses are protected, and that 
during other seasons or after the storm 
event has passed. the use is fully 
protected. 

In addition to defining recreational 
uses with greater specificity, States are 
also encour(l.ged to define the aquatic 
uses more precisely. Rather than 
"aquatic life use protection," States 
should consider defining the type of 
fishery to be protected such as a cold 
water fishery (e.g .• trout or sahnon) or a 
warm weather fishery (e.g., bluegill or 
large mouth bass). Explicitly defining 
tile type of fishery to be protected may 
assist the permittee in enlisting the 
support of citizens for a CSO control 
::ian. 

A water quality standard variance 
may be appropriate, in limited 
circumstances on CSO-impacted waters, 
where the State is uncertain as to 
whether a standard can be attained and 
time is needed for the State to conduct 
additional analyses on the attainability 
of the standard. Variances are short-term 
modifications in water quality 
standards. Subject to EPA approval. 
States, with their own statutory 
authority, may grant a variance to a 
specific discharger for a specific 
pollutant. The justification for a 
variance is similar to that required for 
a permanent change in the standard, 
although the showings needed are less 
rigorous. Variances are also subject to 
public participation requirements of the 
water quality standards and permits 
programs and are reviewable generally 
every three years. A variance allows the 
CSO permit to be written to meet the 
·"modified" water quality standard as 
analyses are conducted and as progress 
is made to improve water quality. 

Justifications for variances are the 
same as those identified in 40 CFR 
131.1 O(g) for modifications in uses. 
States must provide an opportunity for 
public review and comment on all 
variances. If States use the permit as the 
vehicle to grant the variance, notice of 
the permit must clearly state that the 
variance modifies the State's water 
quality standards. If the variance is 
approved, the State appends the 
variance to the State's standards and 
reviews the variance every three years. 

IV. Expectations for Permitting 
Authorities 

A. Overview 

CSOs are point sources subject to 
NPDES permit requirements including 
both technology-based and water 
quality-based requirements of the CW A. 
CSOs are not subject to secondary 
treatment regulations applicable to 
publicly owned treatment works 
(Montgomery Environmental Coalition 
vs. Castle, 646 F.2d 568 (D.C. Cir. 
1980)). 

All permits for CSOs should require 
the nine minimum controls as a 
minimum best available technology 
economically achievable and best 
conventional technology (BAT/BCT) 
established on a best professional 
judgment (BPJ) basis by the permitting 
authority (40 CFR 125.3). Water quality
based requirements are to be established 
based on applicable water quality 
standards. 

This policy establishes a uniform, 
nationally consistent approach to 
developing and issuing NPDES permits 
to permittees with CSOs. Permits for 

CSOs should be developed and issued 
expeditiously. A single, system-wide 
permit generally should be issued for all 
discharges, including CSOs, from a CSS 
operated by a single authority. When 
different parts of a single CSS are 
operated by more than one authority, 
permits issued to each authority should 
generally require joint preparation and 
implementation of the elements of this 
Policy and should specifically define 
the responsibilities and duties of each 
authority. Permittees should be required 
to coordinate system-wide 
implementation of the nine minimum 
controls and the development and 
implementation of the long-term CSO 
control plan. 

The individual authorities are 
responsible for their own discharges and 
should cooperate with the permittee for 
the POTW receiving the flows from the 
CSS. When a CSO is permitted 
separately from the POTW, both permits 
should be cross-referenced for 
informational purposes. 

EPA Regions and States should 
review the CSO permitting priorities 
established in the State CSO Permitting 
Strategies developed in response to the 
1989 Strategy. Regions and States may 
elect to revise these previous priorities. 
In setting permitting priorities, Regions 
and States should not just focus on 
those permittees that have initiated 
monitoring programs. When setting 
priorities, Regions and States should 
consider, for example, the known or 
potential impact of CSOs on sensitive 
areas, and the extent of upstream 
industrial user discharges to the CSS. 

During the permittee's development 
of the long-term CSO control plan. the 
permit writer should promote 
coordination between the permittee and 
State WQS authority in connection with 
possible WQS revisions. Once the 
permittee has completed development 
of the long-term CSO control plan and 
has coordinated with the permitting 
authoritv the selection of the controls 
necessaiy to meet the requirements of 
the CW A, the permitting authority 
should include in an appropriate 
enforceable mechanism, requirements 
for implementation of the long-term 
CSO control plan, including conditions 
for water quality monitoring and 
operation and maintenance. 

B. NPDES Permit Requirements 

Following are the major elements of 
NPDES permits to implement this 
Policv and ensure protection of water 
quality. · 
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1. Phase J·Permits-Requirements for 
Demonstration of Implementation of the 
Nine Minimum Controls and 
Development of the Long-Term CSO 
Control Plan 

In the Phase I permit issued/modified 
to reflect this Policy, the NPDES 

·authority should at least require 
permittees to: 

a. Immediately implement BAT/BCT. 
which at a minimum includes the nine 
minimum controls, as determined on a 
BPJ basis by the permitting authority; 

b. Develop and submit a report 
documenting the implementation of the 
nine minimum controls within two 
vears of permit issuance/modification; 
· c. Comply with applicable WQS, no 
later than the date allowed under the 
State's WQS, expressed in the form of a 
narrative limitation; and 

d. develop and submit. consistent 
with this Policy and based on a 
schedule in an appropriate enforceable 
mechanism, a long-term CSO control 
plan as soon as practicable, but 
generally within two year~ ~fter the 
effective date of the permit issuance/ 
modification. However, permitting 
authorities may establish a longer 
timetable for completion of the long
term CSO control plan on a case-by-case 
basis to account for site-specific factors 
that may influence the complexity of the 
planning process. 

The NPDES authority should include 
compliance dates on the fastest . 
practicable schedul_e for each of ~e rune 
minimum controls m an appropnate 
enforceable mechanism issued in 
conjunction with the Phase I permit. 
The use of enforceable orders is 
necessary unless Congress amends the 
CW A. All orders should require 
compliance with the nine minimum 
controls no later than January 1, 1997. 

z. Phase II Permits-Requirements for 
Implementation of a Long-Term CSO 
Control Plan 

Once the permittee has completed 
development of the long-term CSO 
control plan and the selection of the 
controls necessary to meet CW A 
requirements has been coordinated with 
the permitting an~ WQS autJ;iorities.1;be 
permitting authonty should mclud7. m 
an appropriate enforceable mechanism, 
requirements for implementation of the 
long-term CSO control plan as soon as 
practicable. Where the permittee has 
selected controls based on the 
"presumption" approach described in 
Section 11.C.4, the permitting authority 
:nust have determined that the 
oresumption that such level of 
treatment will achieve water quality 
standards is reasonable in light of the 

data and analysis conducted under this 
Policy. The Phase Il permit should 
contain: 

a. Requirements to implement the 
technology-based controls including the 
nine minimum controls determined on 
a BP} basis; · 

b. Narrative requirements which 
insure that the selected CSO controls are 
implemented, operated and maintained 
as described in the long~term CSO 
control plan; . . 

c. Water quality-based effluent hm1ts 
under 40 CFR 122.44(d)(l) and 
122.44(k). requiring, at a minimum, 
compliance with, no later than the date 
allowed under the State's WQS, the 
numeric performance standards for the 
selected CSO controls, based on average 
design conditions specifying at least one 
of the following: 

i. A maximum number of overflow 
events per year for specified design 
conditions consistent with II.C.4.a.i; or 

ii. A minimum percentage capture of 
combined sewage by volume for 
treaunent under specified design 
conditions consistent with 11.C.4.a.ii; or 

iii. A minimum removal of the mass 
of pollutants discharged for specified 
design conditions consistent with 
ll.C.4.a.iii; or 

iv. performance standards and 
requirements that are consistent with 
11.C.4.b. of the Policy. 

d. A requirement to implement. with 
an established schedule, the approved 
post-construction water quality 
assessment program including 
requirements to. monitor and collect 
sufficient information to demonstrate 
compliance with WQS and protectio_n of 
designated uses as well as to determine 
the effectiveness ofCSO controls. 

e. A requirement to reassess overflows 
to sensitive areas in those cases where 
elimination or relocation of the 
overflows is not physically possible and 
economically achievable. The · 
reassessment should be based on 
consideration of new or improved 
techniques to eliminate or relocate 
overflows or changed circumstances 
that influence economic achievability; 

f. Conditions establishing 
requirements for maximizing the 
treaunent of wet weather flows at the 
POTW treatment plant, as appropriate, 
consistent with Section Il.C.7. ofthis 
Policy; 

g. A reopener clause authorizing ~e 
NPDES authority to reopen and modify 
the permit upon determination that the 
CSO controls fail to meet WQS or 
protect designated uses. Upon su~h 
determination. the NPDES authonty 
should promptly notify the permittee 
and proceed to modify or reissue the 
permit. The permittee should be 

required to develop, submit and 
implement, as soon as practicable, a 
revised CSO control plan which 
contains additional controls to meet 
WQS and designated uses. If the initial 
CSO control plan was approved under 
the demonstration provision of Section 
Il.C.4.b., the revised plan, at a 
minimum, should provide for controls 
that satisfy one of the criteria in Section 
11.C.4.a. unless the permittee 
demonstrates that the revised plan is 
clearly adequate to meet WQS at a lower 
cost and it is shown that the additional 
controls resulting from the criteria in 
Section 11.C.4.a. will not result in a 
greater overall improvement in water 
quality. 

Unless the permittee can comply with 
all of the requirements of the Phase II 
permit, the NPDES authority shoul.d 
include, in an enforceable mechanism, 
compliance dates on the fastest 
practicable schedule for those activities 
directly related to meeting the 
requirements of the ONA. For major 
permittees, the compliance schedule 
should be placed in a judicial order. 
Proper compliance with the schedule 
for implementing the controls 
recommended in the long-term CSO 
control plan constitutes compliance 
with the elements of this Policy 
concerning planning and 
implementation of a long term CSO 
remedy. 

3. Phasing Considerations 
Implementation of CSO controls may 

be phased based on the relative 
importance of and adverse impacts 
upon WQS and designated uses, as well 
as the permittee's financial capability 
and its previous efforts to control CSOs. 
The NPDES authoritv should evaluate 
the proposed implementation schedule 
and construction phasing discussed in 
Section 11.C.B. of this Policy. The permit 
should require compliance with the 
controls proposed in the long-term CSO 
control plan no later than the applicable 
deadline(s) under the CWA or State law. 
If compliance with the Phase II permit 
is not possible. an enforceable schedule. 
consistent with the Enforcement and 
Compliance Section of this Policy, 
should be issued in conjunction with 
the Phase Il permit which specifies the 
schedule and milestones for 
implementation of the long-term CSO 
control plan. 

V. Enforcement and Compliance 

:\. Overview 

It is important that permittees act 
immediatelv to take the necessary steps 
to comply ~th the CW:\. The CSO .. 
enforcement effort ·sill commence ·.vi~ 
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an initiative to address CSOs that 
discharge during dry weather, followed 
by an enforcement effort in conjunction 
with permitting CSOs discussed earlier 
in this Policy. Success of the 
enforcement effort will depend in large 
part upon expeditious action by NPDES 
authorities in issuing enforceable 
permits that include requirements both 
for the nine minimum controls and for 
compliance with all other requirements 
of the CW A. Priority for enforcement 
actions should be set based on 
environmental impacts or sensitive 
areas affected by CSOs. 

As a further inducement for 
permittees to cooperate with this 
process, EPA is prepared to exercise its 
enforcement discretion in determining 
whether or not to seek civil penalties for 
past CSO violations if permittees meet 
the objectives and schedules of this 
Policy and do not have CSOs during dry 
weather. 

8. Enforcement of CSO Dry Weather 
Discharge Prohibition 

EPA intends to commence 
immediately an enforcement initiative 
against CSO permittees which have 
CWA violations due to CSOs during dry 
weather. Discharges during dry weather 
have always been prohibited by the 
NPDES program. Such discharges can 
create serious public health and water 
quality problems. EPA will use its CW A 
Section 308 monitoring, reporting, and 
inspection authorities, together with 
NPDES State authorities, to locate these 
violations, and to determine their 
causes. Appropriate remedies and 
penalties will be sought for CSOs during 
dry weather. EPA will provide NPDES 
authorities more specific guidance on 
this enforcement initiative separately. 

C. Enforcement of Wet Weather CSO 
Requirements 

Under the CW A, EPA can use several 
enforcement actions to address 
permittees with CSOs. Those options 
directly applicable to this Policy are 
section 308 Information Requests, 
section 309(a) Administrative Orders, 
section 309(g) Administrative Penalty 
Orders, section 309 (b) and (d) Civil 
Judicial Actions, and section 504 
Emergency Powers. NPDES States 
should use comparable means. 

NPDES authorities should set 
priorities for enforcement based on 
environmental impacts or sensitive 
areas affected by CSOs. Permittees that 
have voluntarily initiated monitoring 
and are progressing expeditiously 
toward appropriate CSO controls should 
be given due consideration for their 
efforts. 

1. Enforcement for Compliance With 
Phase I Permits 

Enforcement for compliance with 
Phase I permits will focus on . 
requirements to implement at least the 
nine minimum controls, and develop 
the long-term CSO control plan leading 
to compliance with the requirements of 
the CWA. Where immediate compliance 
with the Phase I permit is infeasible, the 
NPDES authority should issue an 
enforceable schedule, in concert with 
the Phase I permit, requiring 
compliance with the CWA and 
imposing compliance schedules with 
dates for each of the nine minimum 
controls as soon as practicable. All 
enforcement authorities should require 
compliance with the nine minimum 
controls no later than January l, 1997. 
Where the NPDES authority is issuing 
an order with a compliance schedule for 
the nine minimum controls, this order 
should also include a schedule for 
development of the long-term CSO 
control plan. ' 

If a CSO permittee fails to meet the 
final compliance date of the schedule. 
the NPDES authority should initiate 
appropriate judicial action. 

2. Enforcement for Compliance With 
Phase II Permits 

The main focus for enforcing 
compliance with Phase II permits will 
be to incorporate the long-term CSO. 
control plan through a civil judicial 
action, an administrative order, or other 
enforceable mechanism requiring 
compliance with the CWA and 
imposing a compliance schedule with 
appropriate milestone dates necessary to 
implement the plan. 

In general, a judicial order is the 
appropriate mechanism for 
incorporating the above provisions for 
Phase II. Administrative orders, 
however, may be appropriate for 
permittees whose long-term control 
plans will take less thcin fivp ye::ir~ to 
complete, and for minors that have 
complied with the final date of the 
enforceable order for compliance with 
their Phase I permit. If necessary, any of 
the nine minimum controls that have 
not been implemented by this time 
should be included in the terms of the 
judicial order. 

D. Penalties 

EPA is prepared not to seek civil 
penalties for past CSO violations. if 
pennittees have no discharges during 
dry weather and meet the objectives and 
schedules ofthis Policy. 
Notwithstanding this, where a permittee 
has other significant CW A violations for 
which EPA or the State is taking judicial 

action, penalties may be considered as 
part of that action for the following: 

1. CSOs during dry weather; 
2. Violations of CSO-related 

requirements in NPDES permits; 
consent decrees or court orders which 
predate this policy; or 

3. Other CWA violations. 
EPA will not seek penalties for past 

CSO violations from permittees that 
fully comply with the Phase I permit or 
enforceable order requiring compliance 
with the Phase I permit. For permittees 
that fail to comply, EPA will exercise its 
enforcement discretion in determining 
whether to seek penalties for the time 
period for which the compliance 
schedule was violated. If the milestone 
dates of the enforceable schedule are no: 
achieved and penalties are sought. 
penalties should be calculated from the 
last milestone date that was met. 

At the time of the judicial settlement 
imposing a compliance schedule 
implementing the Phase II permit 
requirements. EPA will not seek 
penalties for past CSO violations from 
permittees that fully comply with the 
enforceable order requiring compliance 
with the Phase I permit and if the terms 
of the judicial order are expeditiously 
agreed to on consent. However, 
stipulated penalties for violation of the 
judicial order generally should be 
included in the order, consistent with 
existing Agency policies. Additional 
guidance on stipulated penalties 
concerning long-term CSO controls and 
attainment of WQS will be issued. 

Paperwork Reduction Act 

The information collection 
requirements in this policy have been 
approved by the Office of Management 
and Budget (OMB) under the Paperwork 
Reduction Act, 44 U.S.C. 3501 et seq 
and have been assigned OMB control 
number 204o--0170. 

This collection of information has an 
estimated reporting burden averaging 
578 hours per response and an 
estimated annual recordkeeping burden 
averaging 25 hours per recordkeeper. 
These estimates include time for 
reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the collection 
of information. 

Send comments regarding the burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden to 
Chief. Information Policy Branch: EP:\: 
401 M Street SW. (Mail Code 2136); 
Washington. DC 20460: and to the 
Office of Information and Regulatory 
.~f:airs. Office of Management and 
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Budget, Washington, DC 20503, marked 
"Attention: Desk Officer for EPA." 

(FR Doc. 94-9295 Filed 4-18-94; 8:45 am) 

BILLING CODE~ 
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"January 1, 1997, Deadline for Nine Minimum Controls in Combined Sewer Control 
Policy", November 18, 1996. 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, O.C. 20460 

NOV 1 8 1996 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

Controls in 

Compliance Assurance 

Water Management Division Directors, Regions I-X 
Regional Counsels, Regions I-X 
State Directors 

The purpose of this memorandum is to call your attention to 
the January 1, 1997, deadline for implementation of the nine 
minimum controls by National Pollutant Discharge Elimination 
System (NPDES) permittees that have combined sewer systems. 
Implementation of the nine minimum controls is the first key 
milestone identified in the Combined Sewer Overflow Control 
Policy (CSO Policy) and is a top Agency priority. We emphasize 
tte importance of meeting this deadline, and we urge you to take 
the steps necessary to achieve it. 

On April 19, 1994, EPA published its Combined Sewer Overflow 
(CSO) Control Policy in the Federal Reaister (59 FR 18688). The 

CSO Policy was developed during a negotiated policy dialogue 
which included representatives from States, environmental groups, 
and municipal organizations. CSOs consist of mixtures of 
sanitary sewage, industrial wastewater and storm water runoff. 
D~ring storm events, a major portion of the combined flow may be 
discharged untreated into the receiving water. As noted in the 
CSO Policy (59 FR at 18689): 

CSOs can cause exceedances of water quality 
standards (WQS) . Such exceedances may pose risks 
to human health, threaten aquatic life and its 
habitat, and impair the use and enjoyment of the 
Nation's waterways. 

The CSO Policy describes a phased process for achieving 
control of CSOs and compliance with the technology-based and 
water quality-based requirements of the Clean Water Act. The 
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first phase involves prompt implementation of best available 
technology economically achievable (BAT}/best conventional 
pollutant control technology (BCT). At a minimum, BAT/BCT 
includes the nine minimum controls, as determined on a best 
professional judgment (BPJ) basis by the permitting authority. 
The first phase also includes development of a long-term CSO 
control plan that will provide for attainment of water quality 
standards {WQS) . 

The nine minimum controls are measures that can reduce CSOs 
and their effects on receiving water quality and that should not 
require significant engineering studies or major construction. 
They are as follows: 

* Proper operation and maintenance; 
* Maximum use of the collection system for storage; 
* Review and modification of pretreatment requirements; 
* Maximization of flow to the publicly owned treatment 

works (POTW) for treatment; 
* Prohibition of CSOs during dry weather; 
* Control of solid and floatable materials in CSOs; 
* Pollution prevention; 
* Public notification of CSO occurences and impacts; 
* Monitoring of CSO impacts and the efficacy of CSO 

controls. See 59 FR at 18691. 

The nine minimum controls are to be implemented, with appropriate 
documentation, "as soon as practicable but no later than 
January 1, 1997." 59 FR at 18691. 

EPA's guidance Combined Sewer Overflows: Guidance for Nine 
Minimum Controls (EPA-832-B-95-003, May 1995) discusses how to 
implement the nine minimum controls and to document their 
implementation. This document may be obtained through EPA's 
Water Resource Center (Tel. 202-260-7786) (E-mail 
waterpubs@epamail.epa.gov) or through the National Small Flows 
Clearinghouse (Tel. 1-800-624-8301). 

As already noted, implementation of the nine minimum 
controls is a top Agency priority, and we believe it is an 
essential component of a municipality's cso control program. We 
intend to track the status of implementation closely during FY 
1997 through a CSO program performance plan developed under the 
Government Performance and Results Act. Under the performance 
plan, EPA Regional and State permitting authorities will be 
expected to compile and report data to EPA Headquarters during 
the second quarter of FY 1997, and periodically thereafter, 
regarding various aspects of CSO progra:rrt implementation, 
including implementation of the nine minimum controls by their 
CSO communities. · 
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The CSO Policy contemplates that implementation of the nine 
minimum controls should become an enforceable obligation through 
inclusion in uan appropriate enforceable mechanism." 59 FR at 
18691. For those permits subject to renewal before January 1, 
1997, the new permits should include a provision requiring 
implementation of the nine minimum controls by January 1, 1997. 
For permits not subject to renewal before January 1, 1997, the 
permitting authority should reopen the current permit to add a 
provision requiring implementation of the nine minimum controls 
by January 1, 1997, if cause exists pursuant to 40 CFR 122.62(a) 
or (b) or analogous State regulations. An administrative order 
to require implementation of the nine minimum controls would 
normally be appropriate in instances where the CSO permittee is 
in violation of a permit condition, including violation of a 
permit limit incorporating narrative standards (such as no 
discharge of floatables, or no discharge of toxics in toxic 
amounts) or where there is a violation of a permit condition 
prohibiting exceedance of a numeric State water quality standard. 

EPA has encouraged permittees to move forward to implement 
the nine minimum controls prior to inclusion of such a 
requirement in a permit or other enforceable mechanism, and we 
recognize that many communities have made significant progress in 
implementing the nine minimum controls and in developing or 
implementing long-term control plans. Permittees should be 
reminded that EPA's approach, as stated in the CSO Policy, not to 
seek civil penalties for past CSO violations will not apply 
unless the nine minimum controls are implemented by January 1, 
1997. See 59 FR at 18697. 

EPA Regions and States are encouraged to continue compliance 
assistance efforts to ensure implementation of the nine minimum 
controls by January 1, 1997. 

If you have questions concerning this memorandum, please 
contact either John Lyon of the Office of Regulatory Enforcement 
(Tel. 202-564-4051) or Ross Brennan of the Office of Wastewater 
Management (Tel. 202-260-6928). 
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WATER 

MEMORANDUM 

SUBJECT: National Municipal Policy Enforcement In~tiatiye 
/} , "··1 JI' ,., 

FROM: J. William Jordan, Director :'/ ?j-{':t_J.!;~~1-tJ ·:·:f_·L{._, 
Enforcement Division (EN-338)//I/• 

.· 

TO: 

Glenn L. Unterberger ~ ~- 1..ft...U. 
Associate Enforcement Counsel ~~ 

for Water (LE-134W) 

Regional Water Management Division Directors 
Regional Counsels 
Regions I-X 

In order to focus nationwide attention on the July 1, 1988 
compliance deadline for POTWs, we are preparing an enforcement 
initiative for the National Municipal Policy (NMP). We expect that 
grouping a number of well-selected cases into an enforcement 
initiative will advance substantially the Environmental Protection 
Agency 1 s (EPA) efforts to obtain compliance by the deadline. We 
seek your participation in this.initiative. The filing of cases in 
this initiative is tentatively scheduled for the first quarter of 
FY 1986. The purpose of this memorandum is to request a list of 
candidates from all Regions for the enforcement initiative. Based 
on the information available at Headquarters, we have generated a 
preliminary list for your review and revision. This memorandum also 
describes the criteria to be used in selecting candidates and a 
proposed schedule for implementing the NMP enforcement initiative. 

An NMP enforcement, initiative was discussed at the National 
Branch Chiefs' meeting in May of this year and in subsequent 
conference calls with all Regions participating. At the Branch· 
Chiefs' meeting, all Regions were asked by Rebecca Hanmer to develop 
a preliminary list of enforcement initiative candidates. To date, 
we have received such lists from two Regions. Several other Regions 
are still actively preparing these lists, since in many cases, 
Municipal Compliance Plans (MCPs) were not due to be submitted until 
June of this year. If we are to have a successful enforcement 
initiative which demonstrates EPA's resolve to hold to the 1988 
compliance deadline, we must be prepared to back this resolve 
through aggressive enforcement. The enforcement initiative will 
clearly demonstrate the importance the Agency places on municipal 
compliance. 
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Purpose of the Initiative 

The purpos~ of this initiative is to send a message to both 
those municipalities already committed to a July 1, 1988 schedule 
and those municipalities which have not, that EPA is serious about 
the deadline. State inventories have identified many POTWs which 
need construction to comply with permit limits. While many of these 
municipalities have agreed to a schedule requiring compliance with 
the July 1, 1988 deadline, it appears that a significant number have 
not submitted schedules and that a number of POTWs plan to submit 
schedules which extend beyond July 1, 1988. If EPA is to maintain 
a credible and evenhanded approach to all municipalities, we must be 
prep~ted to address those municipalities where the deadline will not 
be met or, as in many cases, is not even being taken seriously. 

Scope of Enforcement Initiative 

Under this initiative the following factors should be applied 
to select POTWs for action: 

The POTW is currently in violation of permit requirements. 

Major construction is needed to achieve compliance. 

The municipality has not submitted a required MCP, has 
submitted a deficient MCP, or has included a schedule which 
extends beyond the July 1, 1988 deadline. It is preferable t~ 
include POTWs which appear to be capable of meeting the 
deadline so we can reinforce its importance. 

It should be clear for each selected POTW what effluent limits 
are required; therefore, any 30l(h), revised WQS, or redefined 
secondary issue should already be resolved. 

Selected facilities should be major permittees and, wherever 
possible, be larger municipalities to send as strong a signal 
as possible (i.e., 10 MGD and greater). 

All municipalities which have r~ceived State administrative 
extensions beyond the July 1, -1988 deadline should 
automatically.be considered for inclusion in this initiative. 

Municipalities where it may be physically impossible to 
complete construction by July 1, 1988 should not be excluded 
from consideration. All such POTWs must be submitted for 
judicial action if the schedule extends beyond July 1, 1988, 
though not necessarily under thiq initiative. 

Municipalities where there is uncertainty as to the financial 
capabilities for construction should not be excluded. 
Financial experts funded through HQ are available to augment 
Regional analysis of the financial situation of municipalitie~ 

Municipalities which have proven to be recalcitrant should be 
considered first. 
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This initiative is intended to help ensure that EPA is taking 
serious enforcement action against facilities which have not 
received Federal construction grant funding. Nevertheless, EPA 
should also be taking enforcement action against POTWs which have 
received grants or are in the grants process consistent with the 
priorities set out in the National Municipal Policy and the April 
1984 implementation guidance. 

As a first step in helping to define the universe of possible 
candidates for this initiative, we have completed a search of the 
national Permit Compliance System (PCS) to identify those ?OTWs 
which, based on effluent data, appear to need major construction of 
treatment facilities. The POTWs with the most consistent and 
largest effluent violations were then cross-referenced with the 
national inventory of NMP POTWs submitted by each Region to 
identify those which have not committed to an acceptable compliance 
schedule. It appears from this preliminary review that there are a 
number of good candidates in all Regions for the NMP initiative. 
Since the PCS does not contain effluent data for all (acilities in 
many Regions, the attached list should in no way be considered a 
complete list of possible candidates. Each Region should review 
the list and verify possible candidates and add any other 
candidates which may be appropriate to consider. If any of the 
candidates should not be included because the State will bring· the 
judicial action before December 15, 1985, then indicate so and give 
an approximate date for the State action. Candidates should not be 
r~jected unless the State filing is projected prior to the Federal 
filing date. Ultimately, we are looking to file at least a couple 
of the best cases in each Region as a part of this initiative so as 
to send a truly national message to the POTW community. 

Schedule for the NMP Enforcement Initiative 

1. Regions review attached list, making 
additions and deletions, and submit 
preliminary list to Headquarters OWEP. 

2. Regions review submitted MCP schedules 
as they come into identify final 
candidates. Submit list of probable 
final candidates. 

3. Submit litigation reports for final 
candidate~ to Headquarters. 

4. Approximate DOJ filing date. 

August 23, 1985 

September 15, 1985 

November 1, 1985 

December 15, 1985 

We will be working closely with the Department of Justice to 
assure that the NMP enforcement initiative cases are quickly moved 
through the referral system. Where effluent violations have 
occurred, it will be particularly helpful to make sure that the 
necessary documentation, such as DMRs, are assembled to include in 
litigation reports and that inspections are conducted wher2 
necessary to confirm the extent of the violations and the 
compliance measures likely to be needed. 
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Any problems which will need expert contractor assistance to· 
resolve, such as physical or financial capability questions, 
should be identified as early as possible. Regions need not have 
the final answers from the contractor review of the financial or 
physical factors before submitting referral packages to Head
quarters. Since it is expected that this support will be needed in 
many of the cases, it. will probably be an ongoing process before 
and after filing. The contact person for this assistance is Brian 
Maas of the Enforcement Support Branch (FTS 475-8322). 

We realize that the above schedule will require a significant 
commitment from Regional Water Programs and Regional Counsels 
Off ices, as well as Headquarters EPA and Department of Justice 
Off ices; however, this initiative is critical to accomplishing the 
major goals of the National Municipal Policy. If you have any 
questions or comments on the enforceme.nt initiative, please contact 
either of us. If you desire any additional information on the 
attached lists call David Lyons, Chief of the Enforcement Support 
Branch (FTS 475-8310) or Brian Maas. Please submit the preliminary 
list to David Lyons. Caroline Poplin (FTS 475-8184) will serve as 
the OECM staff contact. 

Attachment 

cc: William Whittington 
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FY i989 WATER PROGRAMS AGENCY OPERATING GUIDANCE 
?; --C-·'· . . 

I. ASSISTANT ADMINISTRATOR'S OVERVlEW 

The Water .. Programs .PO"'tion of the FY 1989 Operatfng Guidance 
provides national direction to EPA, States and the regulated 
community in car1")'ing out programs mandated unde~ Federal water 
protection statutes. These statute• include: the Safe Drinking 
Water Act (SOWA), the Clean Water Act (CWA,· as newly .amended 
by the Water Quality Act of 1987) and the Ma1"'ine P~otection, 
ReseaPch and Sanctuaries Act (MPRSA). The Agency and the States 
also implement programs ~o protect groundwater quality through 
authorizations unde• sevepal different statutes. 

The Office of Wate~ (OW) uses a management accountability •ystem 
to set prio"'ities, define performance expectations, and t"'ack 
and assess Regional· and State pePfOPmance. The Off ice of Water 
Accountability System (OWAS) includes the OW portion of the 
Guidance, the accompanying SP:-tS measures, the OW program eval
uation guide with quantitative and qualitative measures,· and the 
O"w mid-year Regional evaluatio~s. As part of the mid-year proceaa, 
the Regions provide the OW Assistant Administrator with their 
~rojected operating strategy and plan for FY·l990, including an 
overvie~ of Regional and State priorities and their relationship 
to national priorities. This is done before FY 1990 com1nitments 

· a•e made to set t~e context for negotiation ,f State work pr.o
g~ams and those commitments. The Regions p•!sent their plans at 
the time of the· seni·or management review fo•· the FY 1989 mid-year 
evaluation and, as desc~ibed in Section III, negotiate specific 
Regional projects prior to the beginning· of ~he fiscal year. 

Part ,I of this Guidance 011tl~nes the major program directions 
for water Programs in FY 1989, and describes three major program 
concerns: controlling the discharge of toxic pollutant• into 
surface waters, developing State Clean Water Strategies, and 
ensuring program accountability while providing Regions and 
St.ates with flexibility to address their particular concerns.· 
Part II contain• specific program guidance and priority activi
ties for tbe water program• organized by three problem areas 
around which OW has structured its FY 1989 program planning. 
Part III provides the proceas through which Regions negotiate 
Region-specific initiatives fo~ FY.1989. · 

.Activities with associated SP~S meas..i .. es a~e denoted by [SPMS] 
appearing at the e~d Qf the activities. JWditionally, in line. 
witb the Agency format, activities increased f~oa the FY 1988 
Operating Guidance are indicated by a.plus (+) in tne left margin, 
new activities are in~ic&ted·by the letter (N), •nd decreased 
activities are indicated by a dash (-). ~o notation indicates 
that the activity is the a4ae as in FY 1988. 
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A. PROGRAiLDillBc:TIOSS AND PRIORITIES 
~~a • • 

FY 1989 wit~):)e critical for.Water Programs. States and EPA 
·will be meefinCJ near-term d·eadlines a~d· Tequi•ements. for imple
menting prog!"a~ to address both newly identified· ari_d ·long 
standing P""Oblems as demanded by the Water Quality and Safe 
DTinking Water Acts as well as continuing to ape1"ate traditional' 
base p1:909ra11s. Water Programa' app_roach for dealing with these 
challenges i• to focus our efforts to areas of greatest ~isk~ 
and where the results of our ef f01"t• will reap the greatest 
benefit. In 1989, Watel' Prog,.ams will focus on three pt"oblem 
areaaa 

11... Protecting- Drinking Water Sour.ces 

FY 1989 is C1"itical to the D1"inkin9 Water P~ogram as it 
implements ~he first new substantive provisions .. '9lated to the 
1986 Safe Drinking Water Act amendments including enforcement of 
t~e first new volatile organic compo~nd and microbiological Maximum 
Contaminant Levels (MCLs), Sta~e adoption of authority to imple
ment ·the. su~face water. treatment rule (for filtration), implemen~a
tion of the revised public notif ic~t~on ~equirements, initiation 1 

of the one-year requi~ement to assess all 15,000 surface water -
systems,· and enforcement. of the ban on lead-content· plumbing 
materials and lead public·notification. 

'l'he Drinking Water P1"ogram will continu-: developing the 
regulatory framework for controlling drinkin1 water contaminants 
by satisfying the statutory schedul• fol' reg ~atory development 
as well as a continuing emphasis on enforcir. · existing d .. inking 
water standards. EPA will be increasing its eff~ .. ~s to build 
addition~l State capacity to implement new re9ula~~ry requi~e
ments, including mobilizing the regulated communi~y for 
voluntary compliance with the new requi .. ements. 

The Water Prog?"aa continues to believe that wellhead protec
tion activitie• are a key component in States' protection of wells 
which supply public water systems. Therefore, we see a major 
emphasis on providing technical assistance to States in developing 
eithar wellhead grotection programs or oth•r wellhead protection 
initiative•~~ Water Programs will i~crease assista~ce to States 
as t~ey review and refine their 9rowidwater strategies and develop 
a more compreheniive approach to 9P.oundwate~ protection, including 
application of classification 91Jidelines, and development of 
preventative ap~roaches • 

. 
Finally, to protect our unde•~round. sources of drinking water, 

a key FY 1989 objective 1• mo~• effective compliance and enforce
ment of the uxc· .program, including. emphasizing approaches to . 
control •hi·;h "isk• injection practices into Class V wells· which, 
iri some States, are-not effectively !'egulated now fo .. ·most 
SUbclasSeS {~•CJ•• ·agPiCUltUP&l drain~ge Wel\S) and many Of Which 
may ppse se .. ious threat to unde .. s,.ound water supplies • 

. . ·' ~.... ( ,,.. (""' -· ..;._. '-· ./ 
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2. · Protectln9 Critical Habitat• 
~:. . . 

In line wit1F"th• legislated l!l&ndates. and our incr.easing con-
ceT'n for high risk, vulnerable ecosystems, incJ.uding,wetlands, 
near,coastal waters, estuaries, and lakes, EPA is· strengthening 
its programs for developing anticipatory approaches in identify·ing 
and resolving the most aerioua wetland• losses: expediting · · 
Section 404 policy development: and enhancing State and local 
wetlands protection capability. In protecting our near coaatal 
waters and oceans, we are strengthening EPA management 
support to an expanding estuary program. We recognize that . 
toxics and nonpoint source (NP$) pollution are majoT' contributors 

,to problems in these cri~ical areas. Therefore, we are increas
ing technical and prograllllll&tic support to State and local 
officials by documenting and disseminating successful control 

·approaches through technology transfer frol!l the near coastal, 
estuary, Chesapeake Bay and Great Lakes programs. 

3. Protectin9 Surface Waters 
.. 

In this area we propose to accelerate the development and &clop- ; 
tion of water quality standards, primarily for toxic pollutants,.:. 
by increasing EPA assistance ~~·States, increasing EPA review of 
State standards and trac~ing State progress: continue inveati-
9ating ~egulated and unregulated industries ~nown to and/or 

· suspected of discbar~ing significant amounts of highly toxic 
pollutants, developing requisite regulations:' ~evie~ InJividual 
Control Str.atecjies (ICSs) .which .(undet' the ~~teT' Quality Act · 
of 1987) are to be submitted by February 19~ ·: focus the NPD£S 
program on implementing these ICSs in NPDES a"8~•its and pretreat
ment programs .,he~e States/EPA have identifie~ toxicity problems 
and d~ta exist to establish .,ater-quality.based controls: increase 
emphasis on. the regulation of stormwater discharges and assure 
progress in establishing sludge management programs: and maintain 

··enforcement levels .,ith greater emphasis on post-BAT/water 
quality requirements. Recognizing the critical role of the 
monitoring program in these activities, we propose to expand our 
surface .,ater data base to identify hazardous substances: and 
develop ezeo.:aure analyse• using a risk-based. geographic approach. .. . . 
Finally, we .. plan to continue the development and updating of wate .. 
quality cri~eria, including investigation of improved biological 
assessment methodologies (bio-c~iteria). 

8. MANAGEMENT PRINCIPLES 

The following·management principles will ~uide Water Prog~a• 
activities in meeting the challenges of i'Y 1989. 

-z .'( ':.i. 
: . - - . 



l. · Enlar9pii-the EPA/State Partnership ... . 
~.. . . 

Water Progrii• wili wo,..Jc actively to Cl"eate a dialo~ue for &'&l"ti
cipation among !'ede,..al, State, and· local agencies·, i~d·uat~y, · . 
. environmentalists, and the public:.· In particul&T, Water Programs 
will take a leadership role in establishing net-orks with other · · 
Federal agencies in stimulating coordination among a va~ietr of 
State and local agencies,_ and in enC:OUt"aging public participation 
in the sharing of information, and· the development of ~onsistent, 
suppol"tive protection approaches. 

2o Inte9ratin9 Water Program Respgnsibilties • 
As States implement their State Clean Water Strategies (SCWS) 
in FY 1989,· the Wat•~ Programs will take a leadership role· 
in encouraging Regions and Statee to coordinate their many 
CWA program responsibilities, to set· prioPities to tal"get water 
~esources for immediate action, and to identify the most impor
tant water resources for future controls. We will ~e -atc:hing 

. '"'" SC'llS applictitions to CWA p·rograms in those States that did : 
not choose ~o paPticipate in the.1988 ~rocesa,. for potential useJ 
in Drinking WateP P~~rallhl, as well as fol" cross-media applica- ~ 
tions that will ima:arove tbe effectiveness of environmental 
.?rog?:ams. 

J. Ta"qetinq Based On Comparative Risk Asse;.sments 
. 

_In .settin9 J?riorities and mana9ing resOUl"Ces the Watel" Programs 
will meet legislatively ·mandated requi'!'"ement .,nd increasi:igly 
focus on high ~isk al"eas with the.greatest £'C)tential environmen
tal benefits and wit~ feasible solutions·ia terms of the available 
tools and're•o~rces. 

4. Indian T~ibal Participation 

Both the Safe Dl'inking W,ater Act Amendments of 1996 and the Water 
Quality ACt of 1987 authol'ize EPA to tre~t Indian tribes which 
meet identified c~iteria as State• for variou• pollutioa control 
activities ... By the beginning of FY 1989, t-egul-~tions will be in 
effect enabling eligible tTibes to receive grants and cont~actual 
assistance under the Safe Dl'inking Water and Clean Water Acts . 
(including·ll1Ulicipal wastewater treatment) and to assume public. 
~ater syste• and ~nderground injection control enfo~cemant 
responsi~ility. Other l"egulations are anticipated in FY 1989 
in~l~ding est•blishment of t~ib&l wate~ quality standards, delega
tion of NPD£S permitting actlviti•s, and.assumption of the Section 
404 dredge and·fill program. POP these ~rogra!IUI, and other 
pertinent ac~ivities, the word •stat~· inclu~es tribes as appro
priate • 

.. 
,. ... , ! t-·. {· 
- -
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C. CONTROLkiftG TH! DISCHARGE OF TOXIC POLLUTANTS INTO SURFACE 
WATERS ~=-:. . ......,.__, ___ ~:;·~ 

Gi" ~n the :.. .. ~·i: of public attention to potential environmental 
and p1.1blic health impacts, as well as the WQA amendments, the 
A· ~n:y' S highest CWA priority .in FY 1989 continues to be protecti·ng 
the nation's surface waters from point source discharges, especially 
hazardous and toxic pol.lutants. By February 4, 1989, section 
304(1) requires States to devel· ~ lists of impaired waters, 
identify point sources and amounts of pollutants they discharge 
~ . .'it caus• toxic. impa~ .;, and develop individual con~ol strategies 
(ICSs) fc· ~ach such ~-int source. · 

The general effect of S304(1) is to focus national surfa~e water 
;Jality protection programs immediately· on addressing known wate: 
quality problems due entirely or su=stantially to point source 
dischar9es of 5307.(a) toxic· polluta:::s. controls for these 
~ollutants must be established as soon as possible, but no later 
~han the statutory timeframes set fortn in 5304(1). ~owever, EPA 
insiders the WQA.statutory req~irements only one component of 
1e ongoing national ?rogram to control toxies. IPA will require 

· ll known water qua:: .y problems due · · any pollutants to be . 
controlled as soon .::.;>possible, givi :~ the same priority to 
contr~ls for ~on-~ (a) pollutants as for contr~ls where only 
~307(a) pollutants are involved. such problems include any 
violation of State numeric criteria for any pc:lutant known to 
cause toxic effects and any violation of a St~-:e narrative water. 
quality standard tha: prohibits instream toxicity due to any 
pollutant ( includin9 chl.orine, ammonia, and w~ •le effluent 
toxicity) based on ambient or.~ffluent analys ~. · 

;tates are required by 5J:J(c)(2)(3) t. adopt numeric criteria ~n 
water quality standards (WQS) for all the toxi~ pollutants listed 
pursuant. to S307(a) where criteria have bee~ published and ~here the 
the discharge or presence of those toxic pollutants can reasonably
b@ ~xpected to interfere with designated uses. These criteria · 
3re to be numeric, or, where numeric toxic criteria are not · 

· -!'-"ailable, ·states must adopt toxics criteria based on biological 
monitoring or assessment ~ethods. While this mandate may ~• met 
by traditional in-stream WQS, States may comply by adopti~g a 
procedure to- b• applied to the narrative water qual·ity criterion, 
which is·used·to calculate numeric criteria to use as the.basis 
for. deriving lft.As/T,.DLs and NPOES pertftit limits. 

vnder the WQA, States must 3dopt numeric criteria in_~QS by the 
end of this triennial review period (FY 1990). Where 'a.State 
does not adopt toxic chemical-soecific.criteria, it is EPA policy 
that States must be able to demonstrate·that the particular toxic 
pollutant is not relevant lecause it is not present in the waters, 
or, if present, is not interfering with ~ttaining uses, and 
new/existing disc~ar9ers are not li~elt to lead to i~terference 
with attaining the u~es. ~s part of this triennial process, 

.... -; -) i .. .._"/ - .:....- · ..... · 
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States .will ~ao upgrade their .anti-degradation pr ;:ams to 
protect exiS.'!;J.ng high quali~y waters, and will adot-:. effective 
whole e.ffluerit toxicity control programs. 

Section· 304(l)·requires States to develop and submit to EPA lists. 
of impaired waters. In PY 1989, States will refine and expand 
these lists, submitted initially to.EPA in PY 1988, in order to 
aeet the statutory de~dline for their final submission. S304(ll 
also requires States to establish individual control strategies 
(ICSa) by the statutory deadline to reduce the discharge of toxic. 
pollutants from each identified point source. controls will be 
established as effluent limits in NPD£S permits that assure, .in 
colllbi.nation with existing nonpoint source controls, the attainment 
and maintenance of applicable WQS for toxic po~lu;ants and toxicity. . ' 

The immediate emphasis of 5304(1) and the national program. for 
toxics control requires States and EPA to address problems . . 
identified through review of existing and readily·available data. 
~owever, States and EP~ Regions will continue to collect new 
water quality data to assure that changes in water quality are 
identified and any gaps in existing data are filled to provide a 
re.sson.sble basis for identifying snd solving cases of water 
quality i~pairment. ~evised State monitoring strategies will 
probably be necessary to address toxic pollutants and nonpoint 
source information needs· in a cost-effective· ~anner, based on 
EPA's surface Water ~onitorin9 Strategy. 

Da STATE CLEAN W~TER STRATEGIES 

In FY 1988, EPA encouraged States voluntarily to develop Stat.e 
Clean Water StrAte9tes (SCWSs) to set forth their priorities for 
action over a multi-year period, and to provide a basis for 
tar.3eting their water pollution prevention and control efforts 
on water resources they determined to be most valuable and/or 
anost threatened. In developing these scwss, States chose a 
format and scope of coverage that best sui_ted their particular 
needs--so long as the final management plan was •ulti-year and 
recognized ~be interconnections among water programs. The nature 
of the finalt-State management plans, therefore, would vary depend
ing upon whetber a State elected to use a comprehensive, inte-
9r~ted approacb or a more traditional programmatic approach to 
convert its concepts into a multi-year strategy. 

Where States took advantage of tbis opportunity, 'Y 1989 will be 
the. first year for 1111plementation of these multi-year management 
plans. As the plans vary,. so will the nature of the PY 1989 
i1uplementation activities. States that adopted the 111ore tradi
tional, programmatic .11pproach will be implementing the first·. 

~round of actions set forth in the multi-year plan, and· may want 
to strengthen further their public interest coalitions in as:'·· 
effort to generate ~tate funding needed to carry out specific 
programmatic ~ctivities such as nonpoint source pollution 
contr~l. Where States opted to focus mo~e broadly across 
programs, i~plementation activities may involve focusing a 

.. ~~,k;"•~;n" nF ~h~ ~nni~ And reso~rces of sev~ral oroqrams on 
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protecting and rest.oring specific areas of· concern, such as 
estuarie•, near coastal waters., special groundwater areas, 
or wetland&·~,.. PY .1989 aight also be· a year in whicb these States 
work to bufl.i'..'• aoro Regional/local base of support for action 
and fundinf~for these geographic-baaed initiatives. -··. . . . ... 
As States meet the February ..- , 1989, statutory deadiine for • 
activities. under 304(1) of the Clean Water Act, they will update 
their SCWSs to complete integration of key long-term activities 
that will be necessary to fully implement the surface water · 
toxics control provisions of the law. These changes may include 
expanding and/or setting priorities for new water quality moni-· 
toring for toxics, as necessary: and collecting new data where 
current data are not adequate to assure problems have been 
identified. States may also choose to update other aspects of 
their SCWSs as a result of new information. 

To assist States in carrying out their ·scwss, EPA Regions will 
work with States to coordinate program requirements and to provide 
incentives to States to implement their risk-based approaches 
to targeted water r.esources. In addition, in FY 1989 EPA 
Headquarters will promote transfe~ of information and ideas 
generated by States that .developed SCl~Ss in FY 1988. , EPA expecta 
that these individual State experiences will provide· a body of. · 
information tha~ may be useful to other States that decide to 
develop multi~year plans for water programs based on a targeting 
and ranking exercise. EPA Headquarters will work vith the States 
to package this information, and to prQvide ,-site peer groap 
expertise to new States that may benefit.· . ~will also consider 
tne usefulness of this approach ·in other wac · ~ activities and 
prograins, particularly. activities under the ife Drinking ijater 
Act. 

E. FLEXIBILITY/ACCOUNTABILITY: NATIOUAL cotiSISTENCY vs. 
REGIONAL/STATE NEEDS AND PRIORITIES -

The 1987 Water Quality Act (WQA) ratified existing surface water . 
programs and set forth a number of new activities and initiatives 
ta address emerging water pollution problems. Soon after enact
ment, EPA and the ·States agreed they would strive to meet the 
statutory 9oals, requirements, and deadlines of the Act to the 
fullest ext9ftt possible. In doing so, EPA and the States also 
a9reed they;·vould pursue w.ith vi9or both the new init.iatives 
under the 1987 WQA and the ongoing programs, ~riorities, and 
responsibilities of the traditional CWA pr09C'ams. This. has come 
to be itn°"'n as •maintainin·J the base program,• -rhich means 
that, as we move forward .tith ne111 and/or expanded water quality 
1:1anag~1nent programs.that have not been suf f i~ient l/ funded (such 
as ~rotection of estuar1~s and nonpoint sour~~ control in 
9ener4l), 111e do what~ver is neces~ary to assur~ that the .tater 
quality gains already made through the existin9 (largely 
technoi0g1-oas~d) point source controls are maintained. The 
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fund&MDt~(U8Ue a~ debate is One Of. flexibility Ve!"SUS 
accountabia&r.-or the degree to which Regions and States do l••• 
in th• 1:1&ae."!:p,:~ograa·in·ord•r to account for new act~vities. 

~·· . ·-:..7: .. 
In ~esponse ~o the need to provide ReCJions and States w.ith a 
vehicle to allow such flexibility to occur, States were 
encouraged to develop ·State Clean Water Strategies (SC~Ss) aa 
one process for setting out a plan that would give EPA an 

· opgortunity to make a reasoned judg .. nt whether a State's 
•lternattve p1"ograa ma~• sens• even though certain actlviti••· 
did not take place (see section on sews). tn addition, EP.A 
and the State• will work t~qet~er to explore other ways to 
i•p~ove th• balance be~w•en accountability and fl,•xibility, 
·1ncludin91 · 

• 

• 

• 

Ways to increase efficiencies/imgrove ef!ectiv :.ieas in • 
operation o~ the base proqram: 

Ways to make better ~se of Agency/OW accountability systems 
to provide both the national consistency Headquarters seeks 
and the flexi~lliey Re~ions and States desi~e: and · 

fi Ways to improve State fiscal c:apaci tt ovel' the longe?'~t•r•t · l 
accompanied by better ~•e uf performance-based grants. 

EPA. and the States will.wop~ tQgether on th~;~ issues throughout 
FY 1988, "fit?\ the e'xpectatio'l that •o.ae of !". ~is work will. come 
to f~uition in S'Y 1989. 

:::... ENVIRONMENTAL PROBLEM AREAS 

- ) .'/ ..;. 



. -.34-

c. PROftC'fIIJG IUIU'AC& WATERS 
.. • ·.,,·~~', .. · s '.'-.",$.·, ~ 

trat .. -_;:.y:. 
. . --· ~~~ ..... ·. . . 

EPA an4 Sta · :tar prograa will continue ancl ac:c:elet:ate their . 
effort• to ~~ and restore tbe nation•a· aut:face watera threugli 
effective iapie .. ntation of traditional ~~A activities along with 
the WQA ini·tiatives. Consistent with the WQA mandate•, EPA and 
the Stat•• will focua on protecting human health and· aquatic 
reaourc•• by identifying and controlling toxic pollutant• and · 
hazardoua aubatancea entering the nation'• •urface water <••e 
earlier aection on •controlling tbe Diacharge of .Toxic Pollutant• 
into Surface Water••). · 

In addition, EPA and the St~t•• will carty out a number of CWA 
activities ,..elated to . .-ater quality standards, monitoring, ~DU 
~ermitting, pretreatment, nonpoint sou,..ce control, ancl enfo,..ceaent. 
EPA will work.-ith the States to helpa upgrade monitoring programs 
to improve the identification of i•pairecl watera: upgrade water 
quality standards programs to incorporate atandarda for tozic 
pollutants and upgrade anti-degradation and whole effluent toxicit~ 
control programs. . Aa State toxic control progra.. &l'e UPJl'aded, ·.: .. 
£PA &~d tb• States will implement i•proved control• for toxic ~ 
pollutant• and toxicity through DIPDES pet'ai ts. EPA and th• Stat•• ~ 
will alao help local PO'l"As upgrade and refine theit' •P!M'OV•d ~ 
local pretreatment pTograms. EPA and the State• will .. intain 
their NPDES enforcement c~pability to ensure compli.ulc:a with 
water ~uality- and technology-based Tequiremen:q, and will improve 
their pretreatment enforcement capabiliti••· ~PA will make 
effective use of it• Fede1'al administrative pen~lty authority to 
~ssure faster, more coat-effective, enforce••nt .19ainat direct and 
indirect discharger•· 

EP4. will assist tl\eStatea .by. unde,,.taking activities to prepare 
for la~er phase• of't~xica control by developing information OD 
new toxic pollutants and hazardous cheaicals (i.e. beyond the 126 
priority pollutants) that could cause significant probleaa for 
surface waters. EPA will place priorlti on biO&ccumulative 
pollutant• and other chemicals (generally carcinogenic or 1mtagenic 
poll~tants) that c:ould requit'e controls for buman health related · 
use.- tbat are iaTe stringent than those needed to protect aquatic: 
species. EPA.will al•o develop effluent guideline• and water 
quality criteria.,or &dvia~r.ies to •erve as the basis for new 
Stste water qua1lty standa'"d• and fourth round pe~mits in the 
ear• 1990s. ...--.., 

In an effort to st .. engthen State responsibility for water programs, 
EP~ will work with ~t~tes to maintain ~ffective State NPDES 
programs, and to ineredse the level of prog~a.m approvals by 

.-i·'· .. / 
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approving new State pr.etr!latmen~ and sludge managem~nt prograu 
and approving whole or par.tial HPDBS grogT'ama.. . &PA will· also . 
·continua the·p11aae-out of th• Pederal Construction Grants P~ograa, 
leaving in:~·plac• financially viable State Revolving •uncla and 
POTW user ~ge ayatema to meet municipal financing.needs foT 
long-tena ~~iance. ·£PA.will also continue to ensuPe that 
scarce reaaarcea are used efficiently to produce·~e11able, high 
quality, effective municipal wa•tewater treatment systems. 

. . 
tn the nonpoint source area, th• WQA mandates a multi-year 
approa~h. State Managemant Progra.. are initially expected to 
target control action• at specific nonpoint source problems or 
aw-e.as where water quality data are available to support develop
aen~ of effective nonpoint source controls. In the ~onger-tera, 
States are expected to maximize environmental 'benefit by devoting 
resource• •nd efforts to"water ~•sources in a priority order that 
recognizes the values o~ the water body in question, the benef ita · 
of various control actiona (inclu:ing evidence of local public 
interest and support), and the proble:a(a) controllability. 

2. tndicators 

'fl\~ followin; indicators are 'being considered by EPA as a aeana 
to.evaluate the long term impact of the pr~aaa.describ41d in ; 
this section. 'l'!\ey a~e not accogntability aeaaures for evaluating 
FY 1989 program performance or impac~. · 

a~ Sizes and lecation of areas classified for various d~signated 
uses. 

b. · Sizes and location of areas that fully or parti•lly ~o not 
•~ppo•t uses and are threatenectdue to !'Qlnt and nonpoint 
sour.ce~. 

c. Sizes of waters· with elevated levels of toxics. 

d. r.xtent of f lah tissue contamination. 

•· ·Municipal wa•t8"ater treatment works project• which initiate 
ope~ations and were funded-with assistance of a construction 
gPant or other aaaiatance unde~ an SR!'. 

f. Induat"~t.aT an4 llNfticipal compliance. 
·:.::. .·.•.' . 

• 

7.?14 



e. NPDES Pe~mittin9 

In r.ecognition·of the i•portance of toxic t>Qllutant cont~ols, the 
Wat•r Quality Act of 1987 (WQA) added section 304(1) to the CWA. 
wi.th •p•clflc deadline• to accelerat• activities for =Ont•·olling 
certain toxic: di•c:har9e• to S'1'"face waters where wate"" quality is 
na..r impai~ed. 'l'hi• new mandate is one component· of .the ongoing 
national toxic• control pz·o9ram. In FY 89, Regions and NPDES 

.States will expedite.permitting action• to set toxics limits. 
Where appropriate, States will tranalate th• ~esult• of whole 
effluent toxicity an~ water quality •tudies begun 1n·ea~lie-
yeara into water quali~y-based limits to meet existing an~ new 
wate'" quality standa,..ds. Where :major or ainor cUsct\ar9era are on 
watet:"s listed under §304(.1), individual control st,·ategi•• (lCSs) 
must be established in permits by February 4, 1989 •. Within 120 
days, EPA muat r-eview and a~p:-ove or disapprove all .;tate ICS• 
submitted in accordance with the February 4, 1989 de~dline. Where~ 
Sta~e ICSa are disappt·oved, EPA 111ust issue ICSs by June, 1990. 
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·lb. addition, where inst!9eam taxi city problems .are identified, even 
if ·the •ourc:•~J.:•.not.listed unde~ 304(1) (because the pollutant 
-..nvolvecl is ~~.a priority 307(a) pollutant) States an:1"Re9ions 
will reissue ~llit• to include, .as. appi·opriate, toxicity based 
·1iwaits, toxic:£i"y reduction evaluations, compliance sched&.lle•, 
biomonitoring, r.evisecl local pret:-eatment progra'lls,· and pollutant
specific limi.ts-.. In unusual c;:'lses, Re~ions and States aay ~equi-~ 
permitteea to conduct appr~p-1ate stuc11es leadi~g to futur.e 
per.mit li•its, but only whe~e data de~iciencies make it impossible 
to set appi·ai)-i&te limits now. Administering agencies will also 
raisaue and/or modify permits to implement B~T guidelines fo,. . 

. o,..ganic cl\emical• to retflect best curt>ently available technology 
· on a case-by-case basis ~here ~uidelines a~e outdated or unavail

able ana to incorporate sluage ~equirefte~ts and neeJed ,.evisions 
to pretreatment inaplementAt ion requi-•ments .• 

In, FY 1989, tlPDES pe,.mittinq author.ities will be9in .:> foc:us 
on section 405 ~equi-ements for cont~olling sludge use 
and disposal. EPA will develop re9ul~tions f~r incor.porating 
s\udge usu/disposal criteria in :-IPOES pet.~mits. Generally, EPA 
will defer to State '1lu'1ge pe-mitting efforts wherevet· they · 
exist, and w1·11 focus on ·appropri,.te monit-,rin~ requit·ements, 
along with coml'liance with existing slu•1ge 9tandaris. Where 
sludge disi'Qsal ,ractices ar.e pr.esentin~ a threat to human 
health and the environaent, !PA and States will take appropriate 
permitting and enforcement .\ct ions ti') adrfress t'te concern. When 
the technical c•ite-ia t·eCJul:\tions are p:-ofllul9a "!cl, SPDES permits 
with such c:•·i.teria must be issued to .ill cove•:._. POTWs unless the 
requi ··e11tents a!·e covered in another pa•m.i t iss·.: · l 1.1nda!" an 
a~proveJ ~t~te permit program. · · · 

Consistent with the 1937 WQA, EPA tiead,1ua""t~rs ·will develop 
re9t1lations,and guidance on: new pe-mit a~vlic~tion and control 
requ'i --ements: s tO!"mwa tar applit:At iot'l requ i -ement '°' for i ndus t r-y 
and fo• municipalities 111i tb storm so .. ..ters :1e"."vin9 100, 000 or more 
pop\lllat illn: antibaclcsl idin9:. FOF va!"i.~ncetS: ~ari~nces fllr non
conventional ~oll~tants (ammonia, chlo~ine, color, iron, and 
total ~henol~): and other n~ per2lit -elateci authorities. Regioris 
and States w1ll modify certain permits to r.eflect new authorities 
(eog., ~~al •eaiAing). Stormwat•~ dischar~ers ~ill begin to 
prepare P•~mit:··•pplicationa (t!ue to Ei'A anti States one year afte!" 
reg'1la t ions at'a. groaulgat•d) •. 

-; ...... 
In FY 1999, th-f·aegiona and Stat~• ~ill contit'lue to implement 
the RCRA corrective action process begun in rt 1983. In FY 1988, 
th• Regions (o~·tbe Stst• wher• applical)le) will !\ave initiated 
the c_o~rectlve action e.rocess by issuing RCRA •rider.• pe,.mits to 
POTvl• subject to corr.active ~ction requi~a~ents. '.~ FY 1989, the 
R•9ions and States will complete t~e seconJ phas~ f corrective 
action, tbe RCRA E'acility Inve•tigation, and wil i.itiate interim 
c~rrective measu:-es whe?"e approp,..iat•· ~e9ions .l :-eview 
'CERCL~ and .RCRA '!'emedial actions i-ivolvin9 .!i::scha··.~es to su?"face 
wate~s o:- Pr.>TWs to ensure that approp-1.att! tec:hnlllo9y and .rater 
'}aa li ty l i;lli t.s -t~·e met. · · 
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Headguart•~ .. 
. ~~;.!: . . . ' 

o Headqua~91ra/Regions will provide oversight, guidance, and 
technic~~ aasist.ance ·to. Regions/States to complete the 

·toxics activities noted al:>ove by the statuttWY. deadline of 
.Februa·ry 4, 1989. (Ongoing) . , 

o Headquarters will issue regulations to implement the WQA and. 
provide technical assistance and training for permit w~iters, 
and contract assistance to develop permits. (Ongoing) 

o ORD will continue to support toxicity reduction evaluations 
for the development of water quality based permit limitations 
in the Municipal Wastewatet• Proqram and the development of 
Best Conventionaf Technology (BCT) and Best. Available Tech
nology (BAT) limitations in the Industrial Wastewater Program. 
Information will be developed on treatability of RCRA wastes 
that will be useful in predicting effluent concentrations, 
POTW pass-through and potential water quality problems. 
(Ongoing) 

Re9ions/States 

+ o Regions/States will reissue all major pei-mita expi,.ed or 
expiring in FY 1989. (Ongoing) [SPMS] 

+ 0 

0 

No 

~ 0 

Regions/States will establish ICSs for a.L facilities listed 
under 304(1) by 2/4/89. (Second Quarter. (SPMS] 

Regions/States will reopen permits for s ;e major and minor 
dischargers to incorporate water quality-oased limits based 
on st~dies requi~ed at the time of permit issuance, and will 
modify other·major permits as needed to impose necessary, and 
appropriate toxic controls. (Ongoing) 

Regions will assist State• to take needed steps to strengthen· 
thei!!" toxic• control p.rograms in accot·dance with Action ·Plans 
established in PY 1988 (joint monitoring, water quality 
standards and permitting program). (Ongoing) · 

.,., - . 
Regioll9f·~i11 review, approve and disapprove as appt"opriate 
State ~Oita issued to dischargers in waters listed under 
§304(1}(8) and will iaaue federal perm~ts whet'e States fail 
to co~rect any deficiencies in individual cont'"Ol strategies. 
(Third and Fiourth Quarter•) [SPMS] . 

Regions/States will i:nplement the RCRA permit-by-rule requi,.e
ment and establish corrective action requirements where 
neceaaary for PO'l'Wa that are t·eceiving hazardous wastes not 
mixed with domestic sewage. (Ongoing) · 
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+ o Region•/!t&t•• will begin to include sludge monitoring and 
exi•tin~.~ational sludge regulatory requirements in NPDis and 
Stat• slltdge P•rJLits. (Qngoing) 

~ 
f. NPDES Enforcement 

In FY 1989, the CWA enforcement 9r.iority will be given to protec~ 
tion o~.the gains achieved in implementing the National ~unicipal 
Policy (:DIP) through aggressive enforcement against major and 
t111ater quality affecti,ng minors that are violating MCP schedules. 
Administering agencies will coordinate pretreatment and·NMP 
enforcement actions so that, when an action is taken in response 
to noncompliance in one p:-ogram, consideration is given to the 
other. · 

Industrial.enforcement t1fforts will continue to focus attention 
on significant noncompliance. As the NPDES p~ogram turns 
its ~ttention increasingly to enforcement of new controls for 
toxics and hazardous wastes, it will place more emphasis on 
consi•laring cT·oss-m•dia impacts in pr.i·oritizing enfor.cement cases 
and on the role and use of expanded CWA C""illlinal enforcement 
autho,..ities. ~ 

EPA, in c:oope··~tion with the States, will implement a Colllpliance 
Monitoring and C:nforcemerit Strategy for.- Toxics Control. The 
stratec;y· focuses on inspect·ions to raoni tor · :1.1t.e and chronic: 
toxic:ity1 c•ite~ia targeting enforcement re~ .onses to violations 
that pose t~1e 9T""eatest &JOtential ~isle to aq:.: 'ltic: life and human 
healt~1 lab performance evisluation er- i te,.ici ·.,r. toxic:i ty analysis 
(ORD): and an updated ~MR/QA pro9raG to mee new and expanded · 
needs for toxicity controls. · · 

Headquarters 

+ o . Headquai .. teT:s (OWEP/OECM) will revise the Clean Water Act 
Penalty Policy and Enfot'cenaent Management System to address 
the use of adaintstrativ• penalties to fu~th•r supelement 
civil, judicial and criminal dnforcement ~ctions in aseu~ing 
compliance with the Clean Water Act. (Ongoing) 

-.: . 
o Headquafrtera/Begione will analyze the effectiveness of refer

ral/caae management and sup.,ort process l)ased in part on an 
FY l98?8~analy•i• of the variation in ORC/WMD productivity, as 
well as new arrang1.tments "ith DOJ. (Ongoing) 

Re·9ions/States 

o Regions will fully implement CWA administ~ative penalty author
ity consistent with FY 1987 national guidance: Regions will 
cltso adhere to FY l9t37 national ;uidanc:e on the best use of 
the enti!"e spect'!"Um Of existing/new/expanded Ci~ enfO!'C:ement 
mec:hanistns (c:~mpli~nce.only Administ-ativ'! 0:-de~s, administra
tive penalties (2 tiers), civil and.criminal refe~~als, and 
c:ont~aetor listing). (Ongoing) 
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. "' B o · Regiona/Stat•• will increue the use· ,of ·inspections assess 

perait~:biomnitoring caz-~bilitiea and evaluate pe.::ittee 
proceaif-.Jtechniques ~or. toxicity reduction evaluations. 
(Ongc.i~ [SPMS] . . . . ·. . 

:... .... :. . . · .. . . 
N o Regions/States will take :. .. ~.ely and appropriate 'enforcement 

against SNC violations, including those involving tozic , . 
pollu~ants. (Ongoing) [SPMSJ · 

o Regions/States -·ill ensure timely and accurate data entry of 
WENDI da:a el~ nta for pretreatment and NPD&S. (On9~ing) 

o Regions/States will.monitor POTW compliance with Ht. aileatones 
in consent decrees, permits ~~d administrative orders, and 
initiate/escalate enforceaent actions as nec:e .. ary baaed·on 
the 9/22/87 Enforcement Strategy. (Ongoing) [SPMS] . . 

o Regions will ensure that EPA judicial re:errala/conaent decrees 
and final adainiatrative penalty o~:ers contain ap~~opriate 
civil penalties consistent with the CWA Penalty Policy: NPD£S 
States will comply with penalty provisions in th• National . 
Guidance for O.versight· of NPt:::s Prograu. (Ongoin;l f 

• 
0 

..i Regions and States will ensure compliance with all formal 
enfo~cement actione (AOE civil ·and criainal) by tracking -cases 
from ini~:..--:ion of =efer··als ,to entry of consent decrees o:
cou~t . or.cers, and ~Y prompt .follow up a·:tion whmi deadlines 
are missed. (Ongoing) . · · · . 

o Regions .will provide technical suppo~t >r criainal· investiga
tions and prosecutions in program prior.~y areas• Regions· 
shall '"•fer.- to the o·ffice of Cr: ~inal Investigation matters 
involving suspected criminal vi~-ationa, incl~ding significant 
unpermitted dis:harge and false reporting, or other fraud to 
the Agency. (Ongoing) · . 

+ o Regions/State• will enforce a9ai~st1 POTW noa-reapondence 
to 308 letters concerning POT"wa receiving hazardou• wastes: 
POTWs that are requi~ed t· have RCRA peraita, but do notr 
and POTWa not ~oaplying ~ ~h cor.rective·action plans. 
(Ongolq) ·. 

~ ~.,... 

·~··f. 

g. Pre~reat .. nt 

The goal is to assure that POTWs* fully implement and enforce 
o~etre&tGent controls for conventional and toxic pollutants and •. . 
~azardous wastes that are n•cessary to protect human health, 
th• environaent, and.the. treatment work•· Adaini•ter.ing Agencies 

. *Throughout this section. wherever PO'l'W• are cited, th•·•ame 
· ::-equl rement• apply to States ·or EPA acting as Control Aalthori ty .. 

in lieu of local program • · 

S· -. 
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~- . 
should give P}rority to modifying the requirements of the approved 
program and llP~BS permits 1) to inco~-porate n~ requirements 
resulting frcnr·new or revised.regulations: or 2) tq correct in
adequacies ide~tified .in the operations of the PO'l'W pretreatment 
program. Additionally, Administering Agencies should closely 
monitor the performanc~ of PO'l'Ws to identify those that should be 
reported on the Ouarterly Noncompliance Repo~t and should take 
necessaf:Y action to return the•• PO'rds to compliance • 

. In FY 1989, 395 POTWs with approved local programs have ~ermita 
which will expire. Administering Agencies should use this ·oppor
tunity to modify these permits to incorporate new or reviaed 
r.equirement• established in a .. ndmenta to the General Pretreatment 
Regulations as a result of the Domestic Sewage Study (DSS) or 
Pretreatment. Implementation Review Task Force (PIRT). Addi.tionally, 
the HPDES permit and/or approved program. should be modified to 
incorporate needed chan9ea or refinements to the approved program 
identified through audits, inspections or annual r.eports and to 
ensure that these requirements are enforceable. Administering 
Agencies should give emphaais·~o establishing specific levels of 
activity and timefr~111es for issuance of industrial user (IU) · 

7 .. 
~ 

· contr.-ol mechanisms, monitor~ng IU performance, ·and enforcing 
_against IUs who are in noncompliance. Administering Agencies 
should continue to give emphasis to the following three key areas 
to ensure effective i~plementationa . 

o Pro9ram Modifications Regions and States wii.l fo1:'mally modify 
approved pretreatment programs to incorporat' new requir.ements 
or correct inadequacies. Modification and ; ~roval will follow 
the FY 88 amendments to the General Pretreatment Regulations,· 
and focus on the following three areass 

a. Local Limits - In accor.dance with the 1985 policy memo
randum and the FY 88 Local Limits Guidance Manual, site 
specific technic•lly-baaed local limits must be 
developed for each approved program and periodically 
reevaluated. 

b. Contro~ Mechanisms ~ Based on the FY 88 IU Permitting 
Culdiiice Rinuai,· th• PIRT amendments .and the DSS 
amend.ants, POTWa 11ay need to develop and issue stronger 
IO eontrol •chanisu for significant induatr.ial users 
(SIU•)· . 

c. Enforcement .Procedures - PO'l'Ws must be .accountable for 
aur.facing 10 noncompliance and enforcement action• with
in ce~tain time frames. Where approved programs.do not 
specify detailed enforcement response procedures, they 
should be modified to include them consistent with the 
1986 Pretr.•atment Compliance Monitoring and Enforcement 
Guidance (PCME). · · 

'• 
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o Enforce•enta· Region• and States will assure that PO'l'Wa operate 
their appr;g~ progra• and comply wt·th repc)rting requir.e-nts. 
Where P0?9..;fail to aucceas!ully implement their. program aa . · 
meaaured ~-h• PY88 guidance on reportable noncompliance, . 
AdministediCT Agencies· ahould use· technical assistance, formal . 
enforcement or a program modification to elilliinate the problea.· 
When technical assiatance is the chosen approach a schedule .for 
return to co•pliance ahould be developed!. If the schedule is 
longei- than 90 days, -it should be incorporated, .at a minimum, 
in an ad:dniatrative order. . · · 

o Data Manaqementa legion• and States.will assure that POTWa have 
in place and employ appropriate mechanisms to track and determine 
compliance ~ates for SIU'• consistent with the PCME, and that 
PO'l'W• report auch·data at leaat annually. States and Regions 
will employ PCS to track pretreatment infor.mation and aaaist in 
identifying PO'l'Wa which meet the cr.iteria for repor.table non
compliance. 

Whe~ there is an approved program, and the POTW has not taken all 
avail&J)le action to secure the .compliance of the IU, action 
a9ainat both the POTW and the IU will usually be appropriate. Where 
EPA or the State ia the Control Authority, enforcement action i 
should be taken against those IUs which have not complie~ with 
categorical standards, giving priority to IUs where the PO'l'W haa 
been identified as having toxics discharge pr.oblems. 

Headguarters 

o Headquarters (OWEP) will promulgate change to the NPD£S· and 
Gener.al ~retreatment regulation• baaed on ne recommendations 
of oss~ (Third Quarter) 

o Headquarters (ORD) will develop infor.mation on treatability of 
hazardous waste• that will be useful in predicting effluent 
concentrations, POTW pass-through, and potential water quality 
problems. (Ongoing) · 

o Headquarter• wiil isaue guidance to improve POTW control 
mechaniaaa, compliance tracking and enforcement <••9•• setting 
local llat~a. for toxic pollutants/bazardoua waat .. , aetting 
pr.iorit~n-for enforce•nt: etc.), and a companion document 
on overat:~:·responsi?)ilitie• of, administering agencies. 
(Ongoing) ·· . · 

Reqions/States .. 
·O Regions/State• will assess and assist PO'l'Ws as they implement/ 

·enforce their programs and adopt new regulation• ~eaulting 
f~om the findings of tbe DSS: the focus will be on adequate 
control mechanisma for coapliance tracking of, or enforcement 
against, IUs. (Ongoing) [SPMS·] 

.... 

·~· ,. .. · \ 
.,,,,... ........ -
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.~.. . 

o Regiona/S~~~· will place ·highest priority on enforcement 
againat ~ consistent ~ith reportable noncompliance CJUidance 
which disdU•••• how to determine whether a PO'l'W is.failing to 
implement its local progi;aa (and against some tUs. within those . 
POTWs). DA· vi·11 also talc• enforcement against IUs where 
POTW• do not have, or are not r.equiY-ed to have·, approved local 
pro~ams. (Ongoing) [SPMS] · 

0 Riagions will use· new" criminal enfor.cement authorities consis
tent with new/expanded C:WA authoriti••• with special attention 
on knowing/negli,ent introduction into a aewer system/POTW of 
toxic pollutants haza~dous wastes (as defined by C:WA §§31.l(b) 
(2) (A) and 307(a): CERCLA §102: SDWA f300lr TSCA §7). in exceaa 
of· legal limits.. Regions will provide technical suppor~ for 
cr.iminal investigations and prosecutions in pretreatment cases. 
(Ongoing) 

o States that act as control au~horities in lieu of local programs 
will implement/enforce the pretreat.ment program consistent 
with national.guidance, and will be·held to th• same standard•_ 
of im~lementation as local authorities. (Ongoing) : 

h. NPDES State Program Approval, lleview, and Over•isht 

In FY 1989, the goal is to"fu~ther strengthen ~he Federal/State 
partnership by. approving new State NPD£S, pt"e: ·.·eatment and sludge 
programs, improving:the legal and '-"egulatoey l>asia of current 
State programa, and conducting effective over ~ght to ensure 
sound, consistent imple•ntation of State pre· ·au. - Aa State 
NPDES and pretreatment p~ograms matut"e and aa aiore States assume 
these responsibilities, these activit.ies continue to ~ow in 
importance. In addition, EPA will work with any Indian tribe• 
seek~ng t.o administer th• HPDES program as authorized by th• WQA. 

"l"h• Region• will continue to encourage NPD£S States to aaaume 
authority for the pretreat•nt program, and will continue to 

· condition §106 grant• accordingly. Regions should continue to· 
encourage S~t• program modification• for general permitting 
authority, alnc:e thla vill be a key to aucceaaful implementat~on 
of FY 1990 atorawater program activitie• for all BPDES States. 
In addition-.:·· the C:WA ·amendments are expected to produce increa••d 
activity with ~••pect to State program asauaptiona, including 
approval of State HPDES Ot" other fede~ally authorized programs to 
include sludge r.equit"enenta, and treatment of Indiana aa Stat.••· 
Finally, Regiona, .with Headquarters assistance, will continue to 
reviev State prograaa to ensure that current State lava and 
regulation• pt"ovicle adequate authority. to administer and enforce 
the national HPDES/pretreatment program requirements under the 

, A;WA, as amended. Special emphasis will be ·given to following up 
. on Action Plana 'established by States and Regiona in FY 1988 to 
st~engthen ~ate~ quality based permitting for toxic pollutants 
and toxicity. 

· i /O:' 
·- a..., 
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WATER l!!NfORC£MENT AND PERMITS 
PY 89 PROGRAM SUPPLEMENTAL GUIDANCE 

........ -
GUIDABe&=·· PtBAL PUBLICATION DA?E 

Interi'lli Implementation Strategy 
for Sludge Iss~ance 

G•lidance for Writing Interim . 
Case-by-case Perai t R9'.J'li rements 
for· Sl•1dge Iss·1ance 

State ·Program RevieW G•1idance 

304(1.) 3•1idance 

Designation of Oischargers Con
trib•ating to W4ter Q•aatity Standards 
Violations or Significant Cclritrib•1tor 
of Po t1.•1tarita 

Compli•nce Moriitoring and Enforceeent 
Strategy for Toxics Control 

G•1id1.tncP. on the Cot lect i.on of 
St ip•1 la~ed Pena 1. lties 

Enfor.ce•ent Strategy for Industrial 
Users Wtlere EPA is the Controt A·1thorit~ 

G•1idanee on Development of Penalties 
f?r Pre~re4tment Imptemen~ation Case• 

PCS Eva l•1ation St•ady-aoc:>m•endation• 
and Data Entry G~aidel!nea 

March 1988 

March 1988 

1)ecellber \987 

Marcb t988 

fllarch 1988 

.. 
1 

March 198~ · 

J•11.y 1. 988 

Apri_t l9S8 

March 1.988 

!'ebr•1ary 'l 988 





OPPICB Or VATBlt 

STRATEGIC PLANNING AND HANAGBHINT SYSTBH 

PY 1989 ttBASURBS 

DBPIHITIONS AND PBRPORHAICE EXPECTATIONS FOR THESE ttEASURBS 
ARB FOUND IN 'nlB FY J·1·s•1 OF.-ICB OP llATBR RYALUATIOtl GUIDI 





CBJfrl'lVE 
. ; ; .•• ,· I' 

'·; :·.:1~· ~·~ 
Achieve and maintain high 1~ 
of curpliance in the NPDES · 
program. (contilued) 

Ef tectively entorc::e the 
pretreatment prog~an. 

Identify ca11>liance problems 
· and guide c:nr.rectlve actions · 

thrtJUgh inspections. 

,.,j .. 
r· .... ~ 

·. fi 
"-"/: 

OFFICE OF WATER 
n 1989 

Programs Water Entorcanent and Pennits 

Report, by Region, ll.·.: total .m.rnber ot EPA Mniniatrative 
Ol:dara and ~e total nunber ot State equivalent actions 
luueds of these report the ruaber issued to PC1l'Wll for not 
lmphnenting pretreabnent. Report. the nunber ot Class I and 
Clet!•s 11 pnipoa8d a"1-ll • rative penalty orders iaaued by 
PRA for NPDES, pretreatment, and 402 wetlands violations. 

Report, by Region, the active State civU case docket·. t~ · · tO/E-' 
runbEtr of civil retttrrals 1;.mt to the State Attorne\' ..... :ral, 
the runber ot civil cases ti.led, the nunber ot civil cases 
conciuded, and the nunber ot criminal ·reterrala filed in 
State courts (OS>I will ntport EPA reterra t · ) . 

ldent.ityl by State, the Nnl>er ot POl'W8 that meet the cri-
. teria tor repc)rtable noilcarpUance (RC) and track by State 

the runber of PONa in that univene where action taken re-
solves the violation. Report EPA and State separately tor 
each action takena techn1ca1 asai•tance, pemit/pn>gran 
lllOdification, or formal entorcanent, Ritport, ty State, the · 
carpUance status (acuc, rv&0lved pending, resolved) of each 
POIW in the universe as of the end ot ttMt year. 

Report, by Region, the IUlber of pretreatment State civU 
referrals sent. to State Attorneys Genera!, the runber ot 
criminal actions tiled in State courta, the nunber ot State 
cases f Ued, and the nunber of acbiniatre1uve penalty orders. 
(OfXJI will report: EPA reterrala.J · 

tO/E-lU 

te>/t:-11 

Track~ by Region, against tuveta, the m.ab&r ot major t0/1 ·12 
paanitteea inspected at least once (cmt>lne EPA and State· 
inspections and nport ,1 . CJll8 ~~l;. 

.. ow-13 
., lftft 

.. 

"· 

0 2,4 

0 1,2,l,4 .. 

0 1,2,J,4 



OFFIC'8 OP Nl\1'2R 
FY 1989 

Progrilna Mater &tforcemant ant Paanlts 

OBJECIIVE SPMS<DIE ~ 

~·"'~·! I ;i~;; · 
~ • ,- .1 •• 

~seas toxlcltv control naed8·~· 1-· ·~ack, aqalnst ta01ets, the l'Udl8r of fl&Dnlt.s relRsued to 
am relssm m1dor pamlta ln •1or factl ltles durlm FY 89 (report NPIF.S States arwt 

.,:•~~ti. 
J ~-~if~'{ .. · . 

W0-11 :·,01,2,3,4 . 
a tlmly manmr. nan-NPlP.S "States aes-rately). 

'6Atre NPO::S oeunl t.s are ful lv 
In effect am enforCfllahle. 

Effectively l...,lanant llPfr<W.,, 
local rrett·eatnent rroarill'IS. 

Identify the l'Ulher of. oamlta relssuact anrt the n.llhtr 
mortlf l., cllrln1 PY 89 that reflect '8ter nua\ltv baaect 
asae11aNtnta for toxics. Of these, renort rust>er that are 
lrwtlvldual Control Strat«1les (NPIJ='.S Stftte111, non-NPIF.t; · 
Rtat.es1 rePort ru'ors am 304(1) Ust.81 minor Mnaratelv.). 

t0-12 

J,,ent:lfy, hv 1'9nlon, t.he runher of rwrrtlm wlttantlarv t«>-1'.' 
hearlnQ ret1\18Bta 11rwt trlldc, hv 'Wilm, rcmreRR 1Q11tn11t 

nuart1trlv tamBt:R for tlwt ..vlft&ntl11rv heartni -rww1t11uat:R · 
· ..--mlm at. the herllnnlnQ d PY J9A9 reRO\vw' hv EPA am 
fnr the l'U'lfwJr reao\Vl&ft tP/ NIO:S States. 

Tracie, hv Aaqlm, atl"tnAt <1tMrterlv tamets, the rufler of• I0-14 
1) awtlt11 of aairrcwa.t local rratreatntnt rronrn comucted hV 
F!M ant the l'Ullher comuctert.b/ anrcMMt rretreatnant Statea1 
am 2) •Rrcwetl local rretreatment lnanactlons conducted 171 
F!PAanit the runr camuct-' tJ, the States for R>Ns. 

ow-11 
l/88. 

0 1,2,3,4 

0 1,2,J,4 

0 1,2,3,4 



OFFl'-T. or M\TF.A 
FY 1989 

Ftoqranu Water F.nforceniant arwt PamltA 

OB.JfOJVE MF.ASURE · SFftl mm PRtllJP.NCY· 

lft1llanant the Mltlonal tlnlciP1l lctentlfv, hv AeQlon, t:twt nunher of mat« 11U1lclN1lR on 
lbl Icy : ·. ,! ~· ·.; MCFrl ftM t.he l'Ullher t.hat Me not In canpl lance wl th their 

· • ·' .:hertule C r8f10rt EP.VState aenaratelvt. 

Achieve am nalntaln hk)h lwela 
of conollftnce ln·the NPIFJI 
nrnranm. 

.~. 

• 
Aarlort, by AaQlon, the ruhtr of N1nr facll ltlea IWtltreRaert 
hY foDMl enf~rcement actions ~Inst munlclnalltl1ta that are 
not C011PlYl111 with their ar.hatulea Cnmrt Sut:e/EPA 
MP!'ratelv). 
. . . 

Tracie, hv Aaqlm, "the IU1fler of N1or pain.ltteeR that. 19re1 
on f.lnat efflUAnt: limit.fl -'M Mt: M final efflUAnt. tl"'ltR 
OIRt •rwrate1y1 ..... 1clpat·, lrwtu11tr-lat, '-"erftt racn ltl•"• 
NPIF.S Stat_.11, nm-NPIES fftatea) • · 

Tracie, hv "8nlm, t.twt ...,.,..r ant nercent.IQA of •tnr rwtr-
111ltt.efta In Alqnlflcant: noncmptlance 'wit.ha flMI errhlflnt 
111111 t:a s ccnst:ructlon AChMula" s lnterl• •'fluent. 11"'1 t.11 s · 
renortlm violations Cllst: aeparatetva l'l.lnclpal, lwtustrlal, 
Fetteral facllltlea1 NPrf'.S states, nm-NPIF.S Stateat. 

KVE-J 

Identify, by AaQlon, the rumer ()f N1nr "8l1ftlt.t88R In IQ/£-6 
alqnlflcant noncanpllance on two or Mre consecutive or.Al 
vlttnat rettrnlm tn cmotlance or belnQ -'dreaaart IP/ a foPll!ll 
enfor0frn8nt action CnarAlat:ent: violators) (Aa110rt eeparatetya 
nu.lclpal, lmuatrlal, re:teral). ()f theM l'Ult'8r11, · lftentlfy 
haw mnv are In alqnlf lcant ~1 lance for three quarters 
am how manv for four or more quarters. 

Re11Drt, hy laden, the ruwhtr of m1or nat11ltteM t:hat are on· -.YF.-7· 
thA 1Twlaua excantlon list tihlch have returned tn CX111Pllance 
durlrq the wart.er, the IU1fler not yat In C011Pllarr.e hit 
.,..dreaaet tw ·a foma l enforcanent action hv the CN:A 
Catlllletlon date, arvt the IUlfler that tere U\remtvect. CAfter 
a 11Bt11lttee has heen retX>rtert as returned to cmipltance or · 
artttreSflOO bl a fomat enforoanant action, It. shoo1" he drqirwf 
fr<J11 slllsenuent: lists. CRernrt. -.nt.elya ulclN1l 1 

lrvtWttrlal. Federal facllltleAt · 

ow-12 
J°/88 

0 1,2,J,4 

0 1,2,1,.~ 

0 1,2,J,4 

0 1,2,1,4 

0 1,2,J,4 
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ACTIVl'rl ES 

1. Oeve lop and 
Approve/Hod Uy 
Local 
Pret r~al rni.tnt 
Progr.dms 

2. 'l'<•k•! Act lons 
as Rt!CJU l red . to 
Obtain 
·compllancP. with 
Pret r~alme!nt 

_ Rt.."<JU l rt!rr.enls 

WATER ENFORCEHENT AND PERMITS 

Pretreatnrnt 

\lUALITATIVB HEASURES 

(A) What rationale does the 
Region/States use to add/delete 
nunlclpallties frOM the llst of 
required local programs? . · 

(B) What are the Region/States doing 
to encourage local progra• 
modlf lcatlons where deficiencies are" 
identified? Is the Region/State 
relying solely on the PC11W to identify 
def lclencies? · 

(C) When a local program submitted 
for approval ls not acceptabl.e, what 
follow-up action la taken by the 
Aeglon/State·lf the local program ls 
not resubmitted ln the time 
pr~~cribed·by the Approval Authority? 

.(At How do the Region/States ensure 
that local pretreatment programs are 
fully lmpletnentlng NPDES per•it · 
prutreatment requirements? Other 
pretreatment progta• requlre111entsl Are 
P<Yl'Ws experiencing problellS with 
implementing the significant 
noncompliance (SNC) criteria? 

IN SPHS/ 
Qt!MTITATIVE MEASURES eotfl11"Etftl 

(a) Identify the local No/No 
pretreatment programs requiring . 
approval but not yet approved at 
the beginning of the fiscal year 
and distinguish between those 
newly ldentlf led ln FY 89 and 
.those previously required. Uiat 
separately: nonpretreatment 
States,approved pretreatment 
States). · • 

Cb) Track progress against No/ON 
targets for the programs approved 
during FY 1989 (list separat~ly: 
non-p~etreatment States, approved 
pretreatment States). 

Cat Report, by Region, the nullber 
of pretreatment administrative 
orders issued by EPA to tus and 
the nunt>er of pretreat11ent 
equivalent actions issued by 
States to IUa. 

No/No 

REPORTING 
PREQUENCY 

10/ll/88 . 

Quarterly 

Quarterly 



~ 
I ..... 
"' 

2. Tiiko AcllrAns 
as R\.""JU l cud t" 
Ohtaln 
C<>m[tl lcmce with 
Prt!tft!iJtment 
Requ lr~~nts 
(cont hwP.dl 

Pretreatment 

QUALITATIVE MEASURES 

CB) What are the criteria the 
Region/States use to select 
pretreatment referral cases? What ls 
the involvement of 011:· in the 
sulectlon and preparation of cases? 

QUANTITATIVE MEASURES 

(bl Pretreatment Referrals 
CU Report by Region the rullber 
of pretreatment State clvll 
referrals sent to State Attorneys 
General, the number of crl•lnal 
actions flied in State courts, 
the number of State cases flled, 
and the nunt>er of administrative 
penalty orders·. 

er.• What ls the level of coordination CZt I of pretreatment referrals 
f~r pretreat11ent caaeabetween the or State equivalent actions: 
compliance section and OR: in the --civil referrals sent to 
Region and the respective agencies in HO/DOJ/SAG: 

· the States? If leas than ·--civil referrals filed1 and 
satisfactory, What steps ls the Region' --criminal referrals flied in 
taking to i11>rove coordination? response to: 

o l'OlW non-submittal of an 
Ct>) How do the Regions and States approvable pretreat•nt prograa 
Identify and respond to industrial o other l'OlW pretreatment 
noncompliance with categorical violations 
pr~treatment standard deadlines ln a o industrial user pretreatment 
DJnlclpallty Where there is an violations 

.approved pretreatment program? Cllat separately BPA, Stateal 

IN SPHS/ 
<X»lt1THEN'l'1 

Yes/SPHS 
WQ/B-11 :. 

- .. 

Ho/No 

•• 
RlfOll'l'ING 
PRF.QUBNCY 

Quarterly 

Quarterly 



\ 
\ ,, 
,_( 
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ACTIVl'flES 

2. Take Act lono · 
as Rt!<)u ired to 
Obtain 
Compliance with 
Pretreatment 
Rec)u hementa 
(contlnuedt 

WATER ENPORCBHENT AND PERMITS 

Pretreatment 

OUAL1TATIV£ MEASURES 

(E) Ja the Region/State ualng the 
GUidanc:e on Reportable Noncompliance 
for Pretreatment l111>lementation to 
identify PO'IWs which should be listed 
on the QHCR? la the Region/State 
having any difficulty in interpreting 
or using the Guidance? If so, in what 

·areas? · · 

(Pl Has the Raglan provided tralnlng 
to.POTWs on the Pretreatment 
Compliance Honltoring and Enforcement 
Guidance? What other steps have been 
taken to iatplement the Guidance? 

QUANTITATIVE HEASURES 

Cc) Identify, by State, the 
nunt>er of POl'Ws that aet the 
criteria for r'portable 
noncone.Uance CRNCJ and track by 
state the nulllber of l'Ol'Ws in that 
universe where action taken 
resolves the violation. Report 
EPA and State separately for each 
action taken: technical 
assistance, peralt/progra• 
lllOdif ication, or for .. 1 
enforcement. Report, by State, 
the CCJlll>llance statue CRNC, 
resolved pending, resolied) of 
each PO'lW ln the universe • of 
the end of the year. 

·IN SPHS/ 
mtftl'l'ttENT? 

Yes/SPMS 
WQ/B-10 

RIPORTINC 
!RBQUBHCY 

Quarterly 



I' \ 
I ''1 

C)l 
c. 

-~ 

• ·• ... 

Ac1·1v1·~1 •:.c; 

l • OVl • rtll!U 

Et fe.•t:I. i vt .. unuu of 
Loe.al 
Prttt r•:·•l~n~ 
Pro9r.am 
lntllHmo.·ntat lon 

Pretreat•nt 

tJUALl'rA'flVE HF.ASURES 

tM How do Regions/States establ iah 
priorities for pretreatment. oversight 
of PONS? 

UU How do Regions independently 
~usesa the effectiveness of PO'lW 
prograa i11pleaentatlon ln pretreatment 
Sldtes? 

cc> What are the criteria used by 
EPA/States to.select industrial users· 
t.o be inspected? Do the Region/States 
pl~ce a priority on lnspectlng lUa 
ouhjt!Ct to Federal categorical 
~tdndards which are located where 
there la no local progra•? What do 

_tho results of these inspections 
indicate? What use ls being lftclde of 
JU retiu)ts?_ Ooes t;he Region/State 
_include personnel fro• the approved 
a>mw in the JU inspect ion? 

CD) uoes Uae Region/State use thu 
Audit/PCI checkllst ln conductlnlj l'Ol'W 
1•rHl r~atmunt reviews? If the 
dac•·kl lst ls modified, descri~ the 
niuJlf lcatl0ns. · 

QUANTITATIVE MEASURES 

Cat Track, by Region, against 
quarterly targets, the nulllber of 
Clt audits of approved local 
pretreatment prograas conducted 
by EPA and the nuat>er approved by . 
pretreatment Statesr and C2t 
lnapectlons of approved local 
pretreat111ent progra1m conducted. 
by EPA and the number conducted 
by the States for POl'Ws. 

Cbt Repor.t number of EPA and 
State pretreatment inapectlona 
of: 
--Jua that discharge to 

unapproved POl'Ws 
-~tus that discharge to approved 

POl'Ws 
Ulst separately: IU of an 
unapproved POTW, IU of an 
~pproved P01W1 EPA, States) 

le) Track I of PO'IW annual 
•~ports required/received/ 
reviewed Cnon-pretreatme?t 
States, pretreat111ent Stateat 

IN SflHS/. 
OH1JTHENT1 

Yes/SPHS 
W0-14 

No/No 

No/No 

REPORTING 
PRIQUENCY 

Quarterly 

Quart.erly 

Quarterly 



ACTIVl'fl t:S 

J. OVC!r3<!t? 

Effectiveness of 
Local 
Pretreal~nt 

Program 
Jmplcmcmtat ion 
(cont lnuml) 

WATER ENFORtEMENT AND PERMITS 

Pretreatment 

QUALITATIVE HEASuREs 

CE) How are audits used by 
Region/States to overvlev 
implementation? .... t are the f lndings 
from these audits? What (ollow~up 
actions are taken when problelnS are 
ldcntff lert? l'kl the Regions review 

'Stat.e aud1lf.I and report•? H~ often? 
Do •· ·•Jions keep copiea of State 
audits, report•, and follow-up 
documents on file?. 

QUMTITATIVE MEASURES 

Cd) Identify I of POl'Ws that need 
to conduct local limlts.headworks 
loading analysis (non- . · 
pretreatment States, approved 
prPtreatment States). 

CF) How are lnapectlons used by (et Track I of PO'l'Ks requesting 
Re~lons/States to overview changes to local 1 •mits Cnon-
lmplementation? What are the f indin~s pretreatment states, approved 
from these inspectianal What follow- . pretreatment states). 
up actions are taken When problems are 
identified? 

IN SPHS/ 
CXHtITHENTl 

No/No 

No/No 

CG) Are inspectlCJ1•;• used to track 
follow-up actions requlred·by an 
earlier audit? If not, how ls aurllt 
fol low-up dcter11l1 '' 

Cf) Track, by Region, against No/ON 

' (It) Aside fro11 audits and/or 
inspections, what other oversight 
~chanlams are the Regions/States 
uslng to evaluat• PO'nf performance 
year to year? 

ti) Are annual report submissions by 
POl'Ws reviewed by the Region/State? 
What criteria are used for these 
r~views? Does the Region require the 
Pf1nf to use the SNC definition in 
ruportin9 on compliance by IUa? 

quarterly targets, the nwnber of 
pretreatment PO'IWs Whidl. 
Nt!glona/States determine have 
issued adequate control 
mechanisms. 

REl"'lRTING 
FREQUENCY 

QUarterly 

QUarterly 

QUarterly · · 



ACT1v1·rus 

l. Over tu-•• 
Efft!CI fv•.tn•!OU of 
Local 
Prttt ft!ctl mi:nt. 
ProCjrdlh 
JaplP.111«.mt..•t ion 
fcontlmui1U 

WA'l'l::R ENFO~EHEN'l' AND PERMITS 

Pr~treatment 

UUALITATIVE HEASURES 

IJt Are POTWs cor1slderlng all 
..epproprlate factors tn devel~plng 
lucal llmlta, including protection of 
w;1te~r quality (State numrlc standards 
..encl narrative •free fro•" standards, 
.......... ral criteria)' sludge quality and 

.worker health ~d safety? 
. «l1aracterlze the changes belng made to 
. local ll11lta. tt.at la the Region/State 

strategy for assuring l'al'Wa 
dttvt!lop/lmple•nt adequate local 
I hilts? Oo HPDES per•lta include 
toxlclty ll11lta and nu•rlc ll•lta for 
organic chemicals that aay be used to 
~stablish local ll•lta? Are they 
~lng reflected lb local ll•lts? 

IKt Are control lleChanls11& adequate? 
Ar~ P<JIW enf otce1nent procedures 
~dL"IUate? How ls adequacy determined 
~nd what follow-up la taken when 

·dHf lclenclea are found?- Are control 
ma .. chanlsms· updated regularly ~o 
adllrttss new pollutant levels? Do 
1ne:chc1nlsms address organic pollutants,. 
h·•~c.rdous constituents or toxicity? 

CLt What meChanis• are being used by 
<approval authorities to det.er•lne lf 
loca.l.prOCJra..S are properly applying . 
cJt~gorical standards to IUs? To What 
•txt ont are local prOCJra11S failing to 
propurly apply categorical standards? 
wt1dt proble1RS are being encountered? 

QUANTITATIVE MEASURES 
IN SPHS/ 
COtltl'l'ttENT? 

REPORTING 
FR!QUIHCY 



' ~ . .., 
r· '· .. ·, . 
' .. " 

ACTJVJTI t--:S 

J. ovcrs•~u 
Effect lvt.incos of 
Local 
Pret.rP.at.1n1.•nt 
Program 
tq>leioont.•1t. lon 
Ccont. lnu•?'U 

4. Enh1t:cH 
Pret rth.111111.•nt. 
Stand..tr•ln .is a 
Control 

. Aut.hor 1t. y 

)" 
I 

OD 
0 

WATER INFOACEHENT AMI) i.ERMITS 

Pretreatment 

QUALITATIVE MEASURES . 

(H, Are P<nWs taking necessary 
cmf orce.ent actlans agal~t. industrial 
users when they are in noncompliance? 
Whine PO'IWs do not act. expeditiously, 
what actions are the Regions/States 
t.ak l~g? · 

(At nave Reglan/Statea completed an 
invuntory of categorical lndustrlal 
ua~rs in cities without required 
prut reatment program? How wer•· t.he 
inventories conducted? How will the 
inventory be maintained? 

(B) Does the Region/State notify these 
categorical industrial users of their 
pretreatment and RCRA 
responsibilities? 

(C) Does the Region/State ·receive ill••) 

evaluate baseline 110nitorlng reports, 
compliance reports, and periodic 

'monltorlng·reports fro• IUa in non
prutreatwnent cities? How does the 
Re9lon establish c~liance schedules 
and monltorln~ frequencies? 

Q!JANTITATIVB HEMURES 

Cat Identify I of categorical JUs 
ln nonpretreatment cit.lea Crepor.t 
non-pretreatment States and 
pretreal rnent States separatelyt. 

Cb) Track levels (percent) of 
slgnif lcant noncompliance by 
categorical IUs in non
pretreat111ent cities~ (Report 
separately for non-pretreatment 
States and pretreatment Stat.eat. 

IN SPHS/ 
<Dfo11'l'HENT? 

No/No 

.. 
No/No 

RB PORTING 
.fl!!QUBNCY 

3/89 and 
9/89 

3/89 and 
9/89 



ACTJVl'flES 

4. Enforce 
Pretreat1tent 
Standards ~· a 
Control 
Authority 
(contlnuedt 

WATEft ENPO~NT AND PERMITS 

Pretreatmnt 

QUALITATIVE HEASURES 

CD) How do the ReCJl°'1• and States 
identify and respond to-Industrial 
noncOll(>llance vlth categorical 
pretreat11ent •tandard deadlines In a 
n1nlclpallty ..e.ere there la an . 
approved pretreatll8nt progra•? tflere 
there la not an approved pretreat1n&nt 
prograa? Are RecJlona/Stat~a-havlng 
dif f lculty l11iple11enttng the SNC 
-def lnltlona? 

QUANTITATIVE HEASURBS 
IN SPHS/ 
CDl11'1'111H'l'1 

REPORTING 
!l!BQUP.HCY 



°(· -
' .. ' \ 

ACTIVl'fl ES 

1. Mcnt.ify 
Comp I lance 
Prol.Jlt?ms 

2. -•~x1>and , 
Enforct!hM!nt 
t:ff 11r ts Und~r 
the Hat i ona I 
Municipal Pol i..·y 

WATER ENFORCEMENT AND PERMITS 

Enforcement 

QUALITATIVE HF.ASURES 

(A) Do the Regions '/States• compliance 
rates show inerovement in FY 1989? 

(Bt Is the QNCR regulation/guidance 
~ing properly applied in the 
RegJon/States? Is the Region -
reviewing State QNCRs to ensure proper 
reporting? If reviews identify 
inadequate QNCRs what action ls the 
Region taking? 

CC) Are there new reasons for 
111.1nlcipal/non111.1nicipal noncompliance 
ln the Region/States? What ls the 
Regions/States strategy for dealing 
with such noncompliance. 

CA) Have the Region/States completed 
filed enforcement cases against major 
POTWs? If not, what is delaying 
action? , 

QUANTITATIVE MEASURES 

Ca) Track, by Region, the nulllber 
of major permittees that are: 
--on final effluent limits and 
--not on final effluent ll•lts 
Clist separately: n.1nicipal, 
industrial, Federal facllltlesr 
HPDES States, non-NPDES 
States). · 

(bt Track, by Region, the ·t and \ 
of major pern1lttees in 
slgnlf icant noncompliance with: 
--final effluent llmltsr 
--construction schedules, 
--interim effluent llalts 
--reporting violations 
Cllst separately: municipal, 
industrial, Federal facilltiesr 
NPDES. States, non-NPDES States) 

Ca) Identify, by Region, ~e 
nunt>er of 111ajor municipals on 
tCPs that are not in compliance 
with their schedule Creport 
IP1'/State separately). • 

IN SPMS/ 
COHHJ'l'MENT? 

Yes/SPHS 
WQ/E-4 

Yes/SPMS. 
WQ/E-5 

Yes/No 
WQ/E-2 

REPORTING 
FREQUENCY 

Hajors: _ 
Quarterly 
(Data 
lagged one 
quarter) 

Hajors: 
Quarterly 
-CData 
lagged one 
quarter) 

Quarterly 



,_ 
I 

Ol 
w 

AC'l'IVl'fltS 

· 2. Ex,.;md 
Enforct:munt 
Effort.a Unoo1 
th•? Hat lonal 
Municipal Pol h:y 
Ccont lnu1?d, 

J. mmur11 
lnt.lu:;l t ictl 
Cumpl itluco with 
DA'r. ~mcl W<tt~r 
Qud) lty 8<1Ut!tl 

'l'oxic 
Rt.~u i r•m1t.•nts 

WATER ENFORCEHENT AND PERMITS 

Enforcement 

OUALITATIVB ttEASURES 

UU To What extent are the 
R~gion/States atlll eatabllshlng 
per•lt/coepllance schedules for all 
r~malnlng POl'Wa? 

CCt How are the Region/States tracking 
and docu11entlng noncompliance wlth all 
lnterl• •ileatonea Cnon-SNCt ln 
pd•lts/enforceable schedules? uow 
are the Region/States responding to 
nonc011pllance vltl1 lnterl• milestones 
In permits/enforceable schedules? How 
Jr~ schedules adjusted following 
slippage? Where no action ls taken, 
whdt la the rationale? 

(P, If there la major slippage ln a 
construction schedule, la the 
HC!tJlon/SLate seeking judicially 
11111..0sed schedules? If not, why uol? 

(~) Are tht: Region and the States 
unforclntJ ICP S\.i\edules for affected 
minors? When wlll thls be c011pleted? 

(Al How do the ReCJlon and each State 
· dirl!ct cocnpllance 1DOOitorlng efforts 

1 u t:nforce BAT and water quality baaed 
toxlc requirements? 

QUANTITATIVE ttEASURES 

Cb)Report, by Region, the nulllber 
of .major. facilities addressed by 
formal enforcement actions 
against 11.1nicipalltlea th•t are 
not complying with thelr 
schedules Creport EPA/State 
separatelyt. 

(ct Of those repocted ln Cbt, 
provide a separate count for 
judicial orders. 

IN SPHS/ 
00tfll'l'HEN'l'1 

Yes/No 
WO/B~l 

Mo/No 

REPORTING 
FRF.Q!JP.NCY 

Quarterly 

Quarterly 



ACTIVITl&9 

3. Ensure 
Industrial 
C0111>llance with 
BA'r and Water 
QUallty Based 
Toxic 
Requ lrements 
(continued) 

)o 4. Jq>rov.o 
J:, QUallty and 
<A· Timeliness of 

Enforcement · 
. Responses 

WATER ENPORCEMF.N'r AND PERMITS 

Enforcement. 

OUALITATIVE MEASURES 

(B) Do the Region and each State have 
sufficient laboratory and 
blomonitoring capabillty·to conduct 
the necessary analysis to support 
toxic inspections? · · 

CC) Are Regions/States inelementing 
the C<>111>liance ttonltoring and 
Enforcement StrateCJY for Toxics 
control? 

CA) How has the mix of enforcement 
acUons for the Region CAOs, penalty 
orderat changed since 9aining 
authority to assess· administrative 
penalties? 

Q!JAtrl'ITATIVB MEASURES 

.. 

Ca) ADHIHISTRATIVI .ORDERS 

(11 Report, by ReCJlon, the total 
nunber of EPA Admlnlstratlve 
Orders and total number of State 
equivalent actions laaued1 of 
these report the·number leauecl to 
PaJWs for not l111>le1D8ntlng 
pretreatnint. Report the nallber 
of Class I and Class U proposed 
adnlinietratlve penalty orders 
issued by.IPA for: 
--NPDP.S vlolationa1 
--pretreat11&nt vlolattona1 -or 
~402 wetlands violations. 

IH SPHS/ 
OHtl'l'ttBNT? 

.. Quarterly 



N 

0 WATER ENFOl'CEHENT AND PERMITS 

· Enforcement· ~ 
IN SPHS/ RBPORTINC 

ACTIVITIES QUALITATIVE HEASURES Q!JAN'l'ITATJVE HEASURES <XJtftl'l'HBNT1 PREQUBNC\ 

4. lq>rove CB) Ia the Regl_on using the penalty 12) Of those rep0rted ln Ill No/No Quarterl) 
QUallty and authority effectlvely--ln ter&nS of above, break out by the following 
Timeliness of number of orders issued, timely categories: 
Enforcement response and cont>letlon, effective --1111nlclpal pet•ltteea 
Responses negotiation and advocacy? Cmajor/•lnor) 
(continued) --non-lllllnlclpa~ per•ltteea 

(111jor/mlnoirt 
--Pederal per•lttees · 
Cmajor/mlnort 
--unper•ltted facllltlea 402 
--section Jll actlana 
--SPCX! 
(llat separately: EPA, NPDES 
States). Note: We recognize that 

)it ln some Regions these 
I 

CD responslbllltles are split 
UI betwedn Dlvlslons,.ln -...1ch case 

each Division should aubalt data 
. for Its appropriate piece. · 

Cbt Track the total amount of EPA No/No Quarterly 
admlnlatrative penalties 
assessed. 

CC) Is the Region cC>nforming to the Cc) CLOSB OUT UNIVERSE No/No·· 10/15/88 
~ldance-on the use of Penalty Orders, I of EPA AOS with f lnal 
including the addendum on the Penalty compliance dates between July 1, 
Policy? 1988 through June 30, 1989. 

CDt Has the Region experienced any Cdt CLOSE OUTS ACHIEVED No/CM. Quarterly 
_.problems in carrying out the class I I and ' of (bl Wtildi are 
or Class II hearing process? How successfully closed out Cthe 
frequently are hearings requasted ln f lnal step la achieved or actlan 
~ach Class? is referred to Headquarters or 

oooa. 



ACTtVt'fl F.s 

4. t~rovo 
Quality and 
Timeliness of 
Enforcement 
Responses· 
(continued) 

WATER ENPORCEttENT AND PERMITS 

Enforcement 

Q!JALITATIVB HEASURES 

CE) How frequently are connenta from 
the public received on penalty orders? 
Have any consent decrees been · 
modified by the RA as a.result of 
public petition? 

IP) Does the Region routinely use 
109(a) administrative order.a in 
cont>ination with penalty orders When 
c<>111>liance has not yet been achieved? 

(G) How frequently does the Region 
have to institute collection actions 
to collect administrative penalti~s 
asseaat!d? Do the NPDES States have 
admlnlslratlve penalty authority? 
Does the State aµtbority 111eet criteria 
for pre-caetion of.Federal action? 

(H) Are the Regions/States working 
effectively with Federal facility 
coordinators to l111>rove enforcement 
response times to instances of 
nonconpliance by Pederal facilities? 
If not, what la the nature of the 
problem? Are approved States using 
their full range of enforceinent 
authority against Pederal facilities? 
If so, what are the results? If not, 
whv nnt-? • 

Q!_JAtft'ITATIVE MEASURES 

(e) RBPERRALS 
CU Report, bY Region, the active 
State clvll case. docket, the· 
nunt>er of clvll referrals sent to 
the State Attorneys General, the 
nunt>er of clvll cases filed, the 
nunt>er·of clvll cases concluded, 
and the nunt>er of er i•lnal · 
referrals f lled ln State courts. 

·(2) I of J09 referrals or 
equivalent actions generated: 
--civil referrals sent to 
H0/000/SAGr 
--civil referrals f lledr 
--criminal referrals filed 
Cllat separately: EPA, NPDES 
States, 

IN SPHS/ 
CXHll'ltBf'l? 

Yea/No 
_"O/B-9 

No/No 

Cl) Track the nunt>er of referrals 1No/No 
CBPA and State• with penaltlea 
aaaeaaed. · 

(4) Track: the mni>Unt of ti• No/No 
lapsed frOll the tlme of 
inltiatlon of the case to f lling 
and the amount of tl• lapsed 
fro• filing to signing of the 
consent decrees.· Report by State 
reapectlvelr. 

Quarterly 

. Quarterly 

Quarterly 

Second and 
Pour th 
Quarters 



-) 
ACTIVl'flES 

4. Jq,rovc 
oual lly and 
Time I inuss of 
Enf orCt!llM!Rt 
Rcsa•onsP.s 
Cconllnuudl 

WAT!R ENFORCEHENT MD PEMl'l'S 

Enf orce•nt 

QUALITATIVE MEASURES 

CJt·Oo Reglon/States track AO . 
r~qulrements closely? Have all close
outs been reported to Headquarters? 
Are they reported proaetly upon close 
out? 

(Jt How do the Region and States 
~nsure that violations of Court 
orders/AO& get promet enforcement 
action? 

CKt How ls the enforcement agreement· 
used to identify enforce1nent · 
prlorltles and appropriate follow-up? 
How does the Region assess.compliance 
with the agreements? 

(L) What ls the level of coordlnatlon 
bt:tween the caapllance section and ORC 
in the Region? Are there any problell\S 
ln lq>lementing the ad•inlatrative. 
penalty authority? If lea.a than 
satisfactory, ..tlat steps la the Region 
t~klng to illf>rove coordination? 

.IN SPKS/ 
Q!JANTITATIVE HUSURES <X»tt11"P.tft1 · 

·en Identify by name and NPOBS No/No 
nunt>er all permlttees with active 
consent decrees and report the,lr 
compliance status as follows: 
--in coaellance with decrees, 
--in violatlon·of decree, but ·• 
remedial action taken1 and 
--in Violation Of decree, RO 
remedial action taken 
Cllst separately: major, •inor1 
11Unlclpal, nonmnlcipal, 
PederaU. 

(CJ) Track, by Region, the total No/No 
number of settlements of 
Judicial/Consent Decrees f lled 
in Federal Cou~ta. 

Cht I of follow-up actions on. No/No 
DHR/QA perforlllilnce supl•- · 
results: 
--nonrespondents, 
--per•lttees requiring corrective . 

actlon1 
--11c1jor permittees with 
incomplete reporting• 

REPORTING 
f RBQgr.NCY 

QUarterly 

Quarterly 

~-.. 

. se.1-
annually: 
April 1, · 
1989 and 
October 1, 
1989 



t .j 

....... 

ACTIVl'fl ES 

4. Jq>rovct 
ouallty and 
Time 1 int.ms of 
Enf orct!llll!nt 
Respoo·;e·~ ,, "' . . .. 

NATER ENPORCDtENT AND PERMITS 

Enforcement . 

QUALITATIVE HUSURES 

CH) What la the level of coordination 
between the NPOFS states enforcesnent 
prograa and the state Attorney 

. General'a·Office1 Are there 
established procedures for. 
coordination and c01111111nlcatlon? If 
less than satisfactory, What steps ls 
the state taking to l111prove 
coordlnatloni' Are state AGs generally 
filing cases Within the goal of 60-90 
days? 

(N) Have the Region and approved 
States negotiated a basis for Regional 
evaluation of the States' penalty 
1,rogra1t, Including ldentlflcation of 
sanctions which 1dght be used ln lieu . 
of penalt lea and the documentation 
which llllbt be 11111lntalnad by the State 
for review? Are States CCJ11plying with 
the· provisions of the agreement on 
penalties? To What extent are Stales 
calculating econOMlc benef it1 Acu 
States seeking penalties in the 
majority of c:.1ses? · Are States 
gt!ttlng the penalty. amounts they a.re 

. seeking? -

cot What problems la the Region 
··mcounterlng in aaseaalng penalties 
uuing the CWA Penalty Polley? la the 
Region experiencing problelftS/delays 
with Headquarters reviews? Explain. 
ls the Regioh generally getting the 
penalty amounts identified in the 
referral? What improvements could be· 
inade to the review process to speed up 
the .referral process? 

QUANTITATIVE MEASURES 
IN SPHS/ 
CDltl'l'HP.tft'? 



ACTIVl'rl&9 

4. lq•rove · 
ouailty and 
Timt! l looss of 
Enf orc~llM!nt 
Responses 
(continued) 

WATER BNPORCP.HEtfT AND •ERHITS 

Enf ori:e11ent 

QUALITATIVE HF.ASURES 

CP) Do Regions/States use Pcs to track 
co111pllance with consent decree 
schedulaa'I U not, why not'I 

(0) tt.at types of action ate being 
taken in reaponae to violations of 
c<H)sent decrees'I Are atlpulated 
penalties collected'I Are civll 
conte11t>t proceedings lnltlated?. Ara 
the decrees 11Ddif led7 Are additional 
conpliance 111Dnltorln9 requirements 
l..,oaed? 

CR) What are the reasons for "'e 
Regions/States failure to take 
remedial action against per•ltteea 
that violate their consent decrees? 

(S) What problems stit• need to be 
addressed by the Region/States to IMlke 
the riHR/QA program n>re effectivu? . 
Should it cover pretreatment? 

('rt How do you ensure the quality of 
data collected by per•ittees and . 
subsequent data transfer, and data 
storage In PCS? 

Cl.1) How do you pr0110te better quality 
of future DttR data when drafting new 
per•lts? 

QUANTITATIVE MEASURES 
JN SPMS/ 
mtltlTHEN'l'7 

REPORTING 
PR!QUP.tfCY 



ACT1vr·rn::s 

4 • )qlfOYe 

oual lly and 
Tilfte\ iMBB Of 
Enf orceDmt 

. Respona•~s 
(cont. lnuedt 

5. Non-NPDES 
Enforcement 

6. Increase Usu 
of PCS as the 
Prl1n<1ry Sourcu 
of NPl>ES and 
Pr!_t reatlllt!nt 

. Prdgr am Data 

WATER £NPORCEHENT AND PERMITS 

Enforcement 

QUALITATIVE HE~URES 

Cvt What procedures does the Re9lon 
have in place to identify criminal 
cases? What role does the Off ice of 
Regional ccunael play in 
ldentlf lcation and case development? 
Has l::fle staff provided technical 
support for crl•inal lnvesti9atlons · 
and prosecutors? How has the·Re9ion 
made use of the nev CWA cri•lnal 
enforcement authorltlea? 

(W) What la the trend ln th" . nuamer of 
EPA f or1Ml enforcement actions . 
relative to State activity since the 
lmple.aentation of the timely and 
appropriate criteria ln PV 85? 

(A) Have the Reglon/Statea taken any 
enforcement actlana to protect water, 
including wetlands, froa unper•itted 
discharC)e& of solid waste? 

. . 
fS) What criteria does the Region use 
in determining where Spill Prevention 
control and Counter111easure Plan 
inspections shculd be condu~ted? Doea 
the Region always require that the 
plan be amended after a spill bf 1,000 
gallons or mre? . 

(A) Describe the use of PCS by the 
States and the Region.and explain what 
steps are or need to be taken to · 
comply with the PCS Policy? 

QUANTITATIVE MEASURES . 

(a) Track, by Region, a9ainat 
tar9eta, the percent of data 
entry of WEND8 elements for 
pretreatment and NPDES. 

IN SPHS/ 
eotflJ'l1tEN'l'? 

No/<M 

REPORTING 
PR£QUEHCY 

Quarterly 



.. _\ 

' ' I\. 
.WATER ENPORCEHENT AND PPHITS 

Enforcement 

ACTIVITIES 

6. tncr~asc~ Uuu 
of PCS as the 
Primary So_urc~ 
of NPl>ES·and 
Pr~tr~atment 

Pro9rd11 Data 
Ccunt.inued) 

7 • I "'I •C UV•! 

QUALITATIVE ttEASURES 

(Bt What actions are Region/States 
taking to i-erove the quality of· PCS 
data? · 

CC) Do the Region/States use the 
preprinted OHR for• to minimize 
-COllPllance tracking problelftS and PCS 
entry workload? What ls the Region 
doing to encourage the States to use 
prepr lnted llHRs? Jf the States ·are 
not using preprinted DttRs, Why? 

cot How is the Region encouraging 
direct state use of PCS? Is the 
Region giving priority in assistance 
and progra• grant funding to States 
that are direct users of PCS? If 
States are notualng PCS consistent 
with the PCS Polley Statement are 
grant conditions being inp>aoo· to 
expedite c011pliance? 

CAt Do the.Region/States hava annual 
. Ef t t:t: t l Vt:nu:::; 
Inn.,ccllon 
Actlvlth:tu 

•~t coq>l lance inspection plans for each 
States? How does the Region provide 
lts States with advance notice of 
inspections? Discuss how Regional and 
State efforts are coordinated. 
Discuss use of· independent and joint 
inspections and State file reviews to 
overview the State inspection program. 

Q!JAtn'ITATIV£ MEASURES 

(a) Track, by Region, against 
targets, the number of major 

· per•lttees inspected at least.· 
once (comb.ine EPA and State 
lnapectlons and report as one 
number). 

IN SPHS/ 
COtttl1"1NT? 

Yes/SPHS 
WQ/£ ... 12 

REPORT IN& 
PR!QUDte'· 

Second an. 
Fourth 
Quarters 



)" 
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ACTIVITI~ 

7. Iq>rove 
· Effectiveness of 
Inspection 
Activities 
(continued) 

WATER ENFORCEttP.N'l' AND PERMITS 

Enforcement 

QUALITATIVE MEASURES 

(B) How do Regions/States determine 
which facllity--and What type of 
inspection to conduct? 

CC) Why are total number of 
tnspecttona large, yet all majors are 
not. inspected at least once? · 

(DJ How do Regions/States determine 
the need for toxlc/toxlclty 
inspectlona/'fttBa? 

(B) Do the Regions/States prepare 
quarterly lists of f acilltiea to be 
inspected? la the inspection alx 
consistent vlth the ~primary use"· 
criteria included in the NPDES 
11\Bpectlon strategy? 

CP• How do the Regions/States use 
DHR/QA perfor.ance sanple results for 
targeting conpltance inspections? 

(Gt What mechanism ta used to assure 
that inspection results are provided 
to the Regions/States in a timely 
manner? Are the data entered into PCS 
only after the report has been 
conpleted and signed by the reviewer . 
or aupe~viaor? 

QUANTITATIVE HEASURES 

Cb) I of inspections: 
--per•lttee inspections Clist 
separately: major, •inors 
nunicipal, non-DJnicipal, 
rederal1 EPA, State) 
--toxic inspections · 
--blomonitoring inspections 

Cc). Identify the number of 
Regional and State inspection 

·plans. 

JM SPMS/ 
0Htl'l'HP.NT7 

.No/No 

No/N.o· 

REPORTING 
FRIQJBNCr 

Quarterly 

October 1, 
1999· 
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At'TIVl'flES 

7. tq>rovu 
Effactivenoso of 
lnpsuctfon 
Activities 
Ccontlnuedl 

8. Update and 
Use f'Jt.~ 

Enf orct.1~nt 
Proc~dures 

WATER ENPORCEMEIR AND PENtlTS 

Enforcement 

QUALITATIVE HF.ASURES 

CHI How does the Region/State follow-
. up when inspection reau lts are 
unsatisfactory? tftlen Region uncovers 
proble111, does the Region/State 
follow-up with a mre intensive 
inspection? 

11 t· Have the Region/States ver U led 
that Reconnaissance Jnapections of 
major per•ittee• counted for coverage 
purposes were conttlcted at major·· 
per•lttees meeting the requirewnents 
specified in the def lnltlon section? 

(A) For each State/Region Which still 
do not have written EHS procedures, 
Wh~n will the Region/States have 
written updated· procedures? 

CB.I Have the Region/States implemented 
use of the Violation Review Action 
er lter la Included in the PY 1986 EHS 
as the basis for determining when 
violations should receive 
prof esslooal review? Do Regions/States 
follow the Enforcement Response Guide 
( ERGt? · u not, when wU l the · 
Rogion/States begin to use these 
~rlteria or equivalent criteria and 
the ERG? , 

QUANTITATIVE HEASURES 
IH SPHS/ 
mtftl'l'HENT? 



ACTIVITIPS 

8. Updateand 
Use EMS 
Enforcement 
Procedures 
Ccontlnuedt 

9. Use Gui~ance 
Criteria and 
Milestones .for · 
Response to 
Noncompliance 

WATER ENFORCEMENT AND PERHI'l'S 

Enf orce11ent 

QUALITATIVE HEASURES 

cct tihat kinda of for1nal enforcement 
actions are the Region/States using? 
Has the Region reviewed each States 
enforcement instruments to ensure that 
they meet the def initiori of formal 
action? Have the States made any 
necessary statutory or regulatory. 
c:hanges to ensure equivalency of State 
administrative 1118chan1sm equivalent to 
EPA section 309 AOs7 

CD, tihat kinda of inforul act.ions Clf 
any) are the Region/States using in 
Heu of for•l enforcement action?· · 
Are these actions docu11&nted 
properly? Are they effective? 

CA) What· is the sc~eening process Llded 
by the Region and States for 
identifying Violations and applying 
SNC criteria? How are short term 
violations requiring Reglonal/SL~l~ 
judgement handled? Does the Region. 
use the Exception List as a way of 
tracking State programs? 

Qt!ANTITATIVB HEASURBS 

(at EXCEPTION LIST UNIVERSE 

Clt Identify, by Region, the 
nud:>er of wnajor·permlttees in 
slgnif icant noncompliance on two 
or more consecutive QNCRs without 
returning to compliance or being 
addressed by a forNl enforcement 
action (persistent violators). 
Of these numbers, ·identify bov 
many are in significant 
nonconpllance for three quarters 
and bow many for four or .,re 

· quarters. CLlst separately: 
nuniclpal, industilal, Pederal 
f acUltlea. t 

IN SPHS/ 
<Xfftl'l'ttf2fT7 

Yes/No 
~1£-& 

.. '.. 

Quarterly 
Coat a 
lagged one 
quarter.t 



ACTIVITIES · 

9. use CU idc.raca · 
Critttria and 
"ilttstones for 
Response to 
Noncomplianc~ 
Cconttnued) 

id~, I ll t.lltt •l• ·t.t4t:tn· M!• ''t:.tfKl l h 

QUALITATIVE MEASURES 

CB) tllat •anage111ent levei revlews the 
Exception List and how ls lt used? 
How do the Region and States use the 
Exception List to establish a priority 
for conmlttlng c~llance/enforcement 
resources? · · 

cct Ylat problems have the 
Region/States been facing that would 
prevent the• f rOll meeting the 
timeliness prescribed? Which States 
consistently •las C0111Ditmenta? 

CD) Ja there consistent applicati0n of 
the crtteria/alleatanes fro• State to 
State within the Region? If not, what 
steps ls the Region planning to take 
to iaerove conalstency? . 

.. 
Q!JMnlT"TlVB t\EMUIWI 

c2• Identify by na.a and tlPOES . 
nullber .. ior peraltteee appearlRCJ 
on two or mre consecutive QHC:Ra 
as being in •lCJRlf lcant 
nonc~liance with: 
--f lnal effluent llalta CPIL, 
--conatructlon ac:hedulea Ccs,, 
--lntert• effluent llalta CIEL, 
without being returned to 
c°""llance or addressed with a 
formal enforcement action. CLlat 
separately: naniclpal, 
lndustrlal, Federal facllltlea1 
NPDES States, non-NPDES Stat••• •. 

(b) EXCEPTION LIST TRACKING 

.Clt Report, by Region, the nunb8r 
of major permltteea that are on 
the previous exception list •lch 
have returne~ to co..,11ance 
durlng the quarter, the nulllber 
not yet in coapliance but , 
addressed by a formal enf orce1n&nt 
actlan, and the number that were 
unresolved as of the end of the 
quarter. (Llat 1111nlclpal, 
industrial, Pederal facllltle• 
separa~ely., 

No/NO 

Yea/No 
NQ/£-7 

l\UO\ftDG 
!!!Q!Da 

Quarterly 
lDat.a 
laC)CJed OI 

quarter. 

· Quarter11 
Coata 
lagged or. 
quarter.) 



ACTIVITIES 

9. Use Guldanct! 
Crlturia and 
ttllestoncs for 
Response to 
Noncoq>llance 
Ccont inued) · 

QUALITATIVE MEASURES 

WATER .ENFORCEHF.NT ANO PERMITS 

Enf orce~t 

QUANTITATIVE MEASURES 
IN SPHS/ 

·<XHtl'l1tr.tf'l'? 

Cl) Identify the names and total No/NO 
nunt>er of 1najor peralttees listed 

• 

in the Exception List universe 
for the previous quarter for 
which one of the following has 
oceurred: · 
~-I returned to Coteliance 
--1 not yet ln caiellance but 
addressed with a foraal 
enforcement action 
-~I that are unresolved as of the 
end of the quarter, 
and the nunt>er of consecutive .. 
quarters each facility baa 
appeared on the QNCR. (List 
separately: nunicipal, · 
industrial, Federal f acilittes1 

1SNC with PBL, CS, IBLI HPDES 
States, non-NPD!S States). 

REPORT INC 
PREQUBNCY 

Quarterly 
(Data 
)JICJCJ8d On 
quarter.) 
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"Guidance tor ~e ·PY ·1989 State/EPA Entorcaent Aqreemant 
Process," .date June 20, 19~8. See GM-57. 
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FY 1990 WATER PBOGBAMS AGENCY OPgRATXNG GYIPANc:E 

ASSISTAHT ADMINI.STBATOB' S oypyliW 

·The Wat•r portion of th• Aqency•s FY 1990 Operatinq Guidance. 
provides national direction to EPA, States, indian Tribes, and. 
the requlated community in car,ryinV out proqrams mandated under 
Federal water protection statutes. ihese statutes include: the 
Safe Drinkinq Water Act (SDWA), as amended by the Lead 
Contamination Control Act of 1988: th• Clean Water Act (CWA): and 
the Marine Protection, Research and Sanctuaries Act (MPRSA), as 
amended by the Ocean Dumpinq Ban Act of 1988 •. The Aqency and the 
States also implement proqrams to protect qroundwater quality 
throuqh provisions under·several different statutes. 

The Off ice of Water (OW) uses a manaqement accountability system 
to set priorities, define performance expectations and track and 
assess EPA and State performance. This system is vital to the 
effective functioninq of the Water proqrams because it links a 
number of orqanizations at th• Federal and State level (and, in 
some proqrams, local qovernments as well) to a common set of 
obj.ecti ves and expectations when they are operatinq under these 
Federal statutes. The Office of Water Accountability system 
(OWAS) includes the ow portion of the Guidance, the accompanyinq 
SPMS measures, the ow proqram evaluation quide with quantitative 
and qualitative measures, and the ow mid-year Reqional 
evaluations. · 

Ourinq the FY 1990 mid-year review process, the Reqions provide . 
ehe ow Assistant· Administrator with their projected operatinq 
strateqy and plan for FY 1991, includinq an overview of Reqional 
and.State priorities and t~eir relationship to national 
priorities. This is done before FY 1991 commitments are made to 
set the context tor neqotiation of State work proqrams and those 
commitments• Th• mid-year evaluati~ns also provide the Reqions 

.the opportunity to present·and discuss Reqion-specific 
initiatives. Th••• initiatives are directed at correctinq 
Reqion-specitic problems that will result in siqnificantly 
increased e~vironmental protection or substantially reduced 
health/environmental risks. 

!'he ter:tt State does not include Indian Tribes. · "The ·terms 
Indian Tribes, Indian Tribes treated as States, and Indian Tribes 
vith Primacy are inserted after the.term State where it is 
appropriate to do so. 



. ': .·;7, ; 
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Act-ivities with associated SPMS measures are denoted by (SPMS] 
appearinc; at the end o·t the activities. Additionally, in line 
with the Ac;ency format,· activities ·increased. from. the FY 1989 ·. 
Operatinc; Guidance are indicated by a plus (+)·in the left 
marc;in, new. activities are indicated by the latter ·(N), and· . 
decreased activities are indicated by.a dash(-). No notation 
indicates that the level ot activity i•· th• same as in FY 1989. 

PBOQBAM QIBEc;'l'IONS AND PRIORITIES 

As a N~tion, ~· have made impressive c;ains· in the battle tor 
Clean Water. Many of America•s rivers, streams and lakes have 
been restored throuc;h the Federal·, State, and local investment in 
science, rec;ulatory actions, wastewater treatment. Generally the 
Nation has drinkinc; water that is abundant and safe. The price 
for this level of quality is perpetual vic;ilance to ensure that 
our protection systems are m~intained. wastewater treatment 
systems must be constantly operated, maintained, and upqraded. 
New industry and municipa~ discharc;es must be strinc;ently · 
requlated. Drinkin; water sources must be protected, treated, 
and monitored to deal with a qrowin; list of contaminants. 

Despite our proc;ress, we have not eliminated the underlyinq 
causes of contamination. ·tn tact, they are qrowinq with· OU~ 
population and economy. Habitat loss, espe~ially wetlands and 
coastal areas threatens the ec.oloqical vali.:es we are struqqlinq 
to protect. Nonpoint source pollution remains a serious problem 
and is now attractinq more Conqressional ar.'1 public attention 
cecause our point sources are lar;ely controlled. . The pliqht of 
our near coastal· waters and beaches is under scrutiny by the 
Conqress, press, and public •. Preventing the contamination of our 
underqround sources of drinkinq water is an increasinq concern ot 
conqress and the public. Clearly, our job is not done. 

Our arsenal ot water p'roqram tools and responsibilities is 
abundant and public support tor our proqrams is stronq. New 
proqrams. like Wellhead Protection, Nonpoint source and the 
~lational Coastal and Marine Policy qiv• us even greater . 
opportunities to be effective throuqh stimulatinq use ot 
environmentally sound land management practices that auqment and 
reinforce traditional pollution contr~l approaches. 

' .. 

:n :·i !.~90 ~e face :he :ajor challenge of maintaini°ng the 
. i::~eqri ti· at o.ur base prograos and takinq advantage of our new 
:ppor~uni :ies., 411hile facinq substantial shortages in fundi::g. 

The proqra~s ~• put·tcr-•ar~ in this Guidance are ambitious. Our 
operating policy is to .de:arid as ::iuch Federal and State 
perfor=ance as the.syste:i can ·qer;erate, to sti:iulate increasing 
=~st-effec~iveness i~ carryinq ~ut ~any of our repetitive ~asks, 



to advocate c:.-eative work-sharing arrangements among Federal · 
state, local and private programs, and to evaluate tradeotts' 
within 4 context ot broad, basin-wide or State-wide strateqies to 
address areas of qreatest risk and benefit. 

Both the Clean water Act and the Sate Drinlci·ng ·.water Act programs 
are largely deleqated to the States: thus ettective State as well 
as EPA performance is critical to achieve success under these . 

. laws •. In addition, EPA and States are increasingly dependent on 
local governments i- newer qeographic-baaed water programs such 
as Class v Underqrc 1d Injection Control, Nonpoint source, 
Wellhead Protectio~. and National Estuary Programs throuqh 
consensus-building. This leads to some competition between 

·Federal and State priorities, as well as tension between the 
decentralized structure and the n~ed tor natio~al consistency, 
which must be manaqed within a cl-mat• of work-sharing and mutual 
respect. · 

A sound Federal/State partnership is essential to implement 
national programs in a comprehensive, coordinated fashion. In 
1990, as a result of new and continuing demands from Federal 
Water. statutes; . EPA and States must take a leadership rCj>le in· 
building public awareness and support to address Federal, State, 
and local fundin9 needs in order to continue to: 

0 

0 

0 

Reduce human health risks posed by drinkinq water 
and protect qround-water resources that serve a·s 
drinki·ng water supplies: 

Pr::.:t and maintain critical aquatic h1mitats, 
in::~dinq wetlands, from point and nonpoint 
sources of pollution: and· 

Protect and maintain the Nation's surface waters. 
'from point source dischat"9es, especially hazardous 
and ~oxic pollutants. 

In addition, Water programs will participate in EPA's strategic 
effort to bring about a long-term shift towards pollution 
p~evention throuqh source reduction and environme~lly sound 
rc=yclin9. EPA will develop its Pollution Preve~tion Strateqy in 
1989, with each pro9ram, includin9 Water, formulating its own 
plan in c~-juncticn with the States and Regions. · In 1990 EPA 
headquart£ .·s, Re;1ons, and States w.111 beqi:n implementing a Wate.r 
Proqrams' Pollution Prevention Plan. 

EPA• s Water proqrar.is will ~ark with Indian Tribes o.n a 
qovernment-to-qovern~ent basis to take all appropriate actions. 
consistent with available resources,. and to assist Indian Tri:es 
in improvin9 and main~aininq the quality of their ~ater 
resources. In 1990, as EPA· cocpletes pertinent enablinq guidance 
and requlations, EPA ~ill place emphasis on awarding grants to 
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Indian Tri1'••· In this reqard, EPA will be reviewinq and 
approving Indian Tribe applications for treatment as states as 
required by.statute. I" ·addition, emphasis will be placed on . 
improvinq communications with Indian Trib.es and ·states to 
encouraq• cooperative working arranqements. 

A. Protecting Qrinkinq Water sgurces 

EPA and State Drinkinq Water proqrams face many new challenqes in 
1990 in protectinq drinking water at the tap and preventinq 
contamination of ground waters and surface waters that serve as 
drinking water-suppli•s· In 1990, EPA places hiqh priority on 
States accepting primacy for the new EPA rec;ulations, 
implementinq the new proqram requirements, and entorcinq aqainst 
violators of existinq standards. In accordance with this 
priority: 

o EPA and EPA Reqions will continue to develop sate 
drinkinq water standar~s in accordance with the 
requirements of the. 19~i SDWA Amendments. 

o States will need· to increase enforcement 
substanti~lly, master new proqram capabilities,. 
and adopt new requl~tions to implement many new 
provisions of the 1986 Sate Orinkinq Water Act. 
Specifically,_ S~ates will be expected to: 

-
-. 

-
-

-
-

Enforce the first new Maximum Contaminant 
Levels (MCI.s) : 

Expand monitorinq requirements for volatile 
orqanic compounds: · 

Assume primacy for the new requirements in 
the surface water treatment, coliform, and 
lead/corrosion rules:.· 

Initiate assessments of more than 9;, oo·o 
surface water systems pursuant to the new 
treatment rule with emphasis on approximately 
4,ooo untiltered systems: 

Enforce the ban on plumbinq materials 
containinq lead and lead public notification 

· requlations: and · . 

Ioplement the provisions of the Lead 
Contamination ~ontrol Act •. 



·~ . 
+ o Raqiona/Statas will .raopen·paraits for o?1Janic 

chamical plants, bleached kraft pulp· mills, and others 
to incorporate tachnoloqy•basad and water . 
quality•b•••d.lillitsbasad.on stud~•• required at th• 
till• of permit issuance, and will modify other major 
permits as needed to iapoaa necessary and appropriate 
toxic controls. There will be more focus on developing 
limits to protect human health. (Ongoing) 

' 
+ o . Regions/States will follow the interim sludge 

per:itting atrategy by including sludge monitoring and 
existing national slu~9• regula1:0ry requirements in 
NPDES and State sludge permits. (Ongoing) [SPMS] 

o Regions/States will implement the ltCRA permit-by-rule 
requirement and establish corrective action · 
requirements where necessary for POTWs that are 
receiving hazardous wastes not mixed with domestic 
sewage. (Ongoing) 

N o Regions/States will prepare permit strategies 
addressing all cso discharges by January 15, 1990. 
(second Quaner) . . · 

N· o Regions/States will focus increased.Jttention on 
permit issuance to NPDES permitte .. discharc)ing to 
marine/estuarine waters, especially to control the 
discharge of bioaccumulative and persistent toxicants. 
(Ongoing) [SPMS] 

6. NPpEs Enforcement 

The,goals for the NPDES enforcement program in FY 90 are to 
expand upon the success of th• National Municipal Policy by 
ensuring continued municipal compliance and to increase our 
entorcement presence in emerging proqram areas such as toxic 
controls and.sludge. Specifically, in th• municipal area 
emphasis will shift from const,ruction of facilities to improving 
compliance of constructed !acilities with final effluent limits. 
EPA will develop a MuniciF~l Compliance Maintenance Strateqy . 
which will provide guidance for identifyinq :he cause(s) ot POTW 
noncompliance through diagnostic inspections and establishing 
compliance correction plans utilizinq section 308 letters, 
administrative orders, or where necessary judicial' actions. 

In support of this municipal compliance emphasis, EPA will 
increase attention to the enforcement of pretreatment 
implementation requirements for POTWs, improve . . 
monitorinq/inspections to evaluate compliance with toxic · 
requirements in NPDES permits, and increase the use of diagnost~~ 
inspections and trackinq to identify and correct .chronic 
noncompliance. Ad:ninisterinq agencies will coordinate ·. 

'}".: .. ·.:--· 
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pretreatment and municipal enforcement actions so that, when an· 
action is taJcan·in response to noncompliance in one procp:am, 
consideration is qivan to the other. . . 

In FY 90, the enforcement pr09ram will become more involved in . 
. amarqinq proqru areas. EPA will place a hiqh p·~iori ty on 
identifying and anforcinq toxic permit requirements. EPA, in 
cooperation with th• States, will implement th• Compliance · 
Monitorinq and Enforcement Strateqy tor Toxics Control. Th• 
strataqy focuses on inspections· to monitor acute and chronic 
.toxicity: criteria tarqatinq enforcement responses to violations 
that pose th• greatest potential risk to aquatic life and ~uman 
health; lab performance evaluation criteria for toxicity 
analysis: and an updated DMR/QA proqram to meat new and expand~d 
needs tor toxicity controls. EPA will also initiate enforcement 
of permits for combined sawer overflows and enforcement of sludqe 
requirements in permits. 

Headauarters 

o Headquarters will ·evaluate the use of available 
enforcement mechanisms·to ensure th• optimum use of 
enforcement authorities. Headquarters/Reqions will 
assess State penalty practices •. (Fou~ Quarter) 

N o Headquarters will provide quidance to set priorities 
tor monitorinq and enforcement of sludqa requirements. 
(First Quarter) 

N o Headquarters/~eqions will revise NPDES oversiqht 
Guidance ta establish criteria for more effective 
cvers~c;ht of approved States. (Second'Quarter) 

N o Headquarters will provide .a full ranqe of assistance 
to States and Reqions to assure that PCS is beinq . 
utilized effectively and efficiently. (Onc;oinc;) 

N o Headquarters will take th• necessary steps to assure 
that PCS has the elements to allow tor effective 
linJcinq to other information systems. This requires 
entry of latitude/lonc;itude data in PCS: identifyinq 
other environmental information systems with relevant 
information: and desiqninc;, distributinc; and usinc; 
specially desic;ned proc;rams to facilitate.system . 
linkac;es, data download and uploads and data analyses. 

N o Headquarters (OWEP/ORD). will expand the.OMR QA proc;ram 
to include a reference toxicant to test permittees• 
ability to conduct whole effluent toxicity tests. 
(Second Quarter) 

? ~-=-(' 
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N o OWEP will coordinate: with th• Ottice ot Municipal 
Pollution Control in the· development. and -- · 
illpl .. entation of the Municipal Compliance Maintenance 
Proqraa. (.Ongoing) 

N o Headquarters.will continue to encourage Reqions to 
deliver inspector training and ensure that both new 
and experienced inspectors receive proqram-specif ic · 
training. (Ongoin;) .. 

·+ o Headquarters will work to implement the new EPA. 
Federal· Facility Compliance Strategy, siqned by the 
Administrator on November 8, 1988. (Ongoing) 

Regign11s;ate1/Indian Tribes 

o Reqions.and States, usinq the entire spectrum of 
enforcement mechanisms, will ensure compliance with 
all formal enforcement actions (AOs, civil and 
criminal)'by tracking cases from initiation of 
referrals to entry of consent decrees or cou~ orders, 
and by prompt follow up action when deadlines are 
missed. (Ongoing) · 

o Regions will·pravide technical support for criminal 
investigations and prosec::ations in prt;)qram priority 
areas.·aegions shall refer to the Offi~ of criminal 
Investigation matters involving suspected criminal 
violations, including si;n.ificant unpermitted 
discharcJe and false repoxting, or"Cther ~raud to the 
Aqency. (Ongoinq) 

o Regions will ensure that EPA judicial ~ 
referrals/consent decrees and final administrative 
penalty orders contain appropriate civil penalties 
consistent with the CWA Penalty Policy: NPOES States· 
will comply with penalty ~rovisions in the National 
Guidance for Oversight of NPOES Proqrams. (Onqoinq) 

o Reqions/States will take timely and appropriate 
enforcement against SNC violations, includinq those 
involving toxic pollutants. (Onqoinq) [SPMS] 

o Regions/States will increase the use of inspections to 
assess permittee biomonitorinq capabilities and 
evaluate permittee procedures/techniques for toxicity 

·reduction evaluations. (Onqoinq) (SPMS] ·. 

o Regions/States will continue.to ensure timely and 
· accurate data entry of WENDB data elements for 

pretreatment and for administrative penalty orders. 
(Onqoinq>. 

. ·.-,-·""-·· 
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• 
N o R99ional enforcement statt will coordinate with Near 

Coastal proqram staff to determine whether enforcement 
action is required for less than si~iticant · 
noncompliance. (Ongoing) · 

. . 
N o Regions/States will monitor compliance· with sludge 

·requirements in NPD~ permits. (Ongoing) 

H o Regions/States will develop and implem8nt Municipal 
Comp~ianca Maintenance programs tor anticipatinq when 
·a POTW will reach design capacity. ( lst Quarter) -

7. Pretreatment 

Th• goal is to assure that POTWs1 fully implement and enforce 
pretreatment controls tor conventional, ·nonconventional-and t~xic 
pollutants and hazardous wastes that are necessary to protect 
human health, the environment, and the treatment works. 
Administering Aqencies should qive priority to: 1) modifying the 
requirements of the approved program and NPDES permit to 
incorporate new requirements resulting fr011 new or revised 
requlations and to correct inadequacies identified in the 
operations of the POTW pretreatment program, .and 2)' iden~ifyinq 
those· POTWs that meet the criteria for reportable noncompliance 
and report them on the Quarterly Noncompliance Report. Where tha' 
POTW also meets the new definition of significant noncompliance, 
formal enforcement action should be initiated when the POTW does 
"ot return to compliance within a timaframe consistent with the 
det-inition. 

Administe~inq Aqencies, as they oversee local proqram 
implementation, should continue to give emphasis to the 
following three key areas to ensure effective implementation: 

o proqxam Modification: Regions and States will formally modify 
approved pretreatment proqrams to incorporate new requirements 
or correct inadequacies. Modification and approval will 
follow th• October 17, 1988, amendments to the General 
Pretreatment Raqulations, and focus on the followinq four 
areas: 

a. Local Limits • In accordance with th• 1985 policy . 
memorandum and the FY 88 Local Limits Guidance Manual, 
·site specific technically-based local limits must be· 
·developed for each approved proqram and periodically re
evaluated. 

1Throuqhout this section, wherever POTWs are cited, the sa::ie 
requirements apply to States or EPA actinc; as Control· .Authority • 
in lieu of local proqram. 



b. - 14qa1 Au:hpri~ - Consistent with section 403.8 of the 
Pretreatment R•CJUlations, particularly as revised by the 
PIRT rule, POTWa, and in •om• cases Sta~es, will need to 
modify their leqal aut!)oritiea. · 

c. · 'Control Mechanisms - Based on the FY 89 IU Permitti~g· 
Guidance Manual, ·and the.PIRT amendments POTWs may need 
to develop and issue stronger IU control mechanisms for 
siqnificant industrial users (SIUs). 

d. Enforcement Procedures - POTW• are responsible for 
ensuring the compliance of industrial users with 
pretreatment standards, including ~aJcinq effective 
enforcement-actions within reasonable time frames. Where 
approved programs do not specify detailed enforcement 
response procedures, they should be--modified to include 
them consistent with the 1986 Pretreatment Compliance 
Monitoring and Enforcement Guidance (PCME). 

o Entorcemen:: Regions and States will assure that POTWs ooerate 
their approved programs and comply with reporting · 
requirements. Where POTWs tail to successfully implement 
their pr09ram as measured by the CJUidance on si9nif icant 
noncompliance, Administerinq Agencies should take timely 
enforcement action to address the problem. Where the POTW 
does not act promptly to correct the situation, formal 
enforcement action should be initiated aqainst the POTW to· 
address the noncomplia_nce. 

Where there is an approved program, and the POTW- has not 
taken all actions available under its authority, to secure the· 
compliance of the IU, action against both the POTW and the IO 
·will usually be appropriate. Where EPA or the State is the 
control Authority, enforcement action should be taken against 
those IUs which have not complied with categorical standards, · 
qivinq priority to IUs where_ the POTW has been identified as 
having interference or pass-throu9h problems. 

o Data Management: Regions and States will assure that POTWs 
have in place and employ appropriate mechanisms to track and 
determine compliance rates for SIU's, usinq the definition of 
significant noncompliance when it is promulgated, and that 
POTWs report such data at least annually. States and Reqions 
~ill employ PCS to"track pretreatment information and assist 
in identifying POTWs which meet the criteria for ~eportable 
non-compliance and siqnificant noncompliance. Reqions and 
States should also use PCS to identity the compliance of ICs 
where EPA or th• State is the Control Authority. 

For State-run pretreat=ant programs, special attention. will be 
qiven to monitoring and evaluating performance. Regions.should 
ensure that States are inputting data into existing tracking 
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systems as appropriate and ·should monitor th• overall pertormanc• 
of th• proqram to ensure that_ ·industrial· users ar~ in compliance. 

Where ther• is no approved.local proqram.R99ions/States should 
evaluate the need to develop local programs consistent.with 
section 403.8. · ' 

Headquarte r::s 

o Headquarters (OWEP) will. promulgate cbanges to the 
NPDES and General Pretreatment regulations based on 
th• recommendations of DSS. (Second Quarter) .. 

N o Headc;Uarters will propose changes to the NPDES 
regulations on the Quarterly Noncompliance Report to 
incorporate reporting requirements for pretreatment 
implementation. (Fourth Quarter) 

N o Headquarters will provide guidance detining the 
definition of significant noncompliance for ?QTWs 
which fail to implement their approved programs. 
(First Quarter) · · 

Regions/States/Indiari Tribes 

+ · o Regions/States will assess and provide technical 
assistance to POTWs as they implement/enforce their 
programs and adopt new regulations resulting. from the 
f indinc;s. of the oss. (Ongoinq) · 

+ o Regions/States will continue to place hiqhest priority 
on enforcement aqainst POTWs consistent with the 
c;uidance to be issued on significant noncompliance. 
Reqions should continue to report.all POTWs on the 
QNCR which meet th• criteria for reportable 
noncompliance. (Ongoinq)" · 

o Reqions ·will use criminal enforcement authorities 
against appropriate industrial users with special 
attention on >cnowinq/neqligent introduction into a 
P01:W of toxic pollutants/hazardous wastes (as defined 
by C:WA sections lll(b)(2)(A) ,and 307(a): CERCIA · 
section 102; RCRA section 3001: 'TSCA ·section 7) in 
excess of legal limits. Reqions.will provide 
technical-support tor criminal investiqations and 
prosecutions in pretreatment cases. (Onqolnq) 

• o Reg°lons/States that act as control authorities •Jill 
.implement/enforce the pretreatment program consistent 
with national quidance, and will be ·held to the sa:ie 
standards ot implementation as local authorities. 
(Onqoinq) · · 



., _,,_ 
o RetJic;»ns/States will ensure.that all approved 

pretreatment proqrams are 1napacted or ·audited 
aMually •. 1on9o·in9) [SPMS] · 

. 
+ o RecJions/Statas will assure that a11 ··POTWs with 

approved proqrams for more than two years have in · 
place and are implementinq adequate and enforceable 
control mechanisms .for at least 95t of SIUs. (Fourth 
Quarter) 

N . o Reqions/States will 'ensure that approved POTWs 
implement the definitions for significant · 
noncompliance and siqniticant industrial users as eoon 
as they are promulqated. (Onqoinq) 

a. NfDES and Pretreatment State program Approyal. Review. and 
·oversight , . 

In FY 90, the qoal is to further strenqthen the Federal/State 
partnership by conducting effective oversi9ht to ensure sound, 
consistent implement•tion of State proqrams, improvinq the le9al 
and requlatory basis of current State pr09rams, and approvin9 new 
State NPDES, pretreatment and sludqe proqrams. As State NPDES 
and pretreatment proqrams mature and as more States assume these · 
responsibilities, these activities continue to qrow in . · 
importance. In addition, .EPA will work with any Indian tribes 
seekinq to administer the NPDES proqram as authorized by the WQA. 
Reqions ~ill continue to neqotiate aqre~ments with their States 
on mana 7 inq and overseeinq NPDES programs consis_t·ent with the 
oversiqht Guidanee and applicable NPDES/pretreatment requlations. 
By 1990, many of the initiatives bequn in earlier years will be 
institutionalized into other documents and aqreements, and more 
emph~sis will be placed on follow up by.Headquarters and by 
Reqions to ensure the· sound, consistent application of these 
principles and practices. 

The Reqions, wit~ Headquarters assistan~, will continue to 
review State proqrams to ensure that current State laws and 
requlations provide adequate authority to a.dminister and enforce 
the national NPOES/pretreatment proqram requiremen~s under the 
CWA, as amended. Continued emphasis will be qiven to tollowinq 
up on Action Plans established by States and Reqions in FY 
1988/89 to strenqthen water quality based permittinq for toxic 
pollutants and toxicity. 

The Reqions will continue to encouraqe NPDES States· to assu~e 
authority for the pretreatment proqram, and will continue to 
condition section 106 9rants accordin9ly. Reqions should 
accelerate_efforts to encoura9e State pr09ram modifications for 
qeneral permittinq_au~hority, since this will be a key to 
.successful implementation of stormwater proqram activities for 
all NPOE:S States. In addition, the CWA amendments are expected 
to produce increased activity with ·respect to State proqram 
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asswnptions, includinq development of approvable State NPDES or 
other federally au1:horized proqrams to include sludqe 
requirements, and treatment ot Indians as States. 

Headquarters 
' 

o Headquarters will provide quidance/assistance to all 
Reqions in conducting legal reviews, correcting 
program deficie~cies, and respondinq to 
litigation/administrative petitions from third parties 
seeking withdrawal of State programs. (Onqoinq) .. 

N ·o Headquarters will promulgate chanqes to NPDES 
Requlations to incorporate requirements of the Water 
Quality Act of 1987, includinq the treatment of Indian 
tribes. as States, and to clarify existinq requlatory 
provisions. ( Fot.1rth Quarter) 

N o Headquarters will work with the Reqions to assist 
Indian tribes seeking to administer the NPDES program. 
(Onqoinq) ·. 

Reqigns/State1/tndi1n Tribes 

o Reqions will increase their oversiqht of State-run 
pretreatment proqrams, and will take appropriate steps 
·to· corre~t problems where States are "not adequately 
implementinq/entorcinq proqram requirements. 
(Onqoinq) · 

o Reqions will continue to review/approve proqrams/proq
ram modification requests tor NPDES (includinq 
pretreatment, qeneral permits and sludge) and review 

-and approve partial'NPDES proqrams. (Onqoinq) · 
' . 

+ · o · Reqions will work with States to implement their toxic 
control action plans. ·conqoinq) 

9. State R1yglvinq fynd Management 

In the implementation of the State Revolvinq Fund proqram 
•uthorited under Title VI of the Clean Water Act, .FY 1990 will be 
the key to th• future of the proqram. Almost 40 States· are 
projected to receive their initial capitalization qrants by the 
end of FY 1989 and the remainder durinq FY 1990 •. Most States 
will thereto.re be completinq their tirst SRF. annual cycle by the 
end o! FY 1990.. It is crucial to the success of the·· SRF proqram 
that EPA and the Stat.es provide t.h• necessary technical and 
financial resou.rces. This is, vital to ·ensure that each Stat,e•s" 
proqram· is developed to effectively deal ~ith municipal 
wastewate.r tinancinq needs of both larqe and small communi~ies. 
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OffJCE.Of WA'JU 
FY 1990 

water fllforoement am Pemits 

Oanx:TIVE SAtS <XllE f'RQJe«:V . 

M!ieczs toxicity control Track, against targets, the rut>er of permits reissued to major lQ-11 
needS ard reissue major facilities U-in:J FY 90 (report Nne States and non-ffllle 
penait.s in a timely mamer. States separately) • 

"5sure NJl(E; penai ts are 
fully in effect am 
enforceable. 

.·<-

Effectively illpl~t 
:1wroved local pretreatment 
proqrams. 

Reissuar¥Je.of priority 
lllllicipal penni ts which 
JOOtain . interim slld)e 
:xnUtions. 

~pemittirq 
?fforts in near. OOd::atal 
i1aters. 

Identify the·n..mtler of final penaits reissued and the IUlt>er lQ-12 
Dldified G!r1"J FY 90 that incl~ water <JJality based limits 
for toxics. Of these, report l'lUlliler that are Individual 
Olntrol Strat:aJies (NIUS States, ncn-Nne States; report 
major ard minors separately.) · 

lc.lentify, by Region, the nuntle.r of peRiirq evidentiary heariD) 
1eCfJ8St& am track, by Region, progress against cplrterly 
targets for the evidentiary hearin) ~ for major penn.its 
peidin:J at the begimin:J of FY 90 resolved by EPA and for the 
~ resolved by NIUS states. ' 

Track, by Region, against cputerly _targets, ·for awrwed. local 
pretreatment proJraas: l) the Rmt>er audited by EPA and the 
fUltler audited by awruved pretreatment States1 am 2) the 
Pllt>er inspected by EPA am the IU1iler inspected by States. 

Track, against tanjets, total numlJer of pent.its issued to' 
priority slldge facll ities oontainin) · sludge oorviltioos 
necessary to meet the req.aire:Rmlts of CWA section 405(d) (4). 

Identify the Ill.miler of pemits reissued in near Coastal waters 
. (report separately: NIJfe States am non-tfPDES States) • 

lQ-ll 

tQ-14 

lQ-15 

lQ-16 

OV-10 
J/89 

Q 1,2,l,4 

Q 1,2,J,4 

Q 1,2,l,4 

Q 1,2,J,4 . 

Q 1,2,3~4 

Q l,2,l,4 



OFFICE OF WATEB 
FY 1990 

Water Regulations and standarcls Definitions 

W0-6 · Nonpoint Sources fcont.) 

This measure be9ins the process of shifting the nonpoint source •anage•ent and con~r~l pr09raa fro• 
the development .stage_ in FY 1989 to implementation. Because the lon9-tera focus of the nonpoint 
source program.is on watershed and site-specific clean-up projects, this aeasure will be aodified 
in FY 1991 to place highest priority on identifying and tracking major watershed and site-specific 
nonpoint source pollution control pr09ra11s and projects, 

W0-7 Indian Tribe Program Grints. 

This measure assesses Agency progress in awarding CWA prOC)ram grants to qualified Indian Tribes as 
required by the WQA of 1987. Specifically, it tracks (by Region) the nu•ber of Indian Tribes 
qualified to ~e treated as a state, the number of Tribes that submit 9rant applications, and the list 
of Tribes that receive CWA program grants Cinclude aajor activities and fundin9 sources). Describe 
Regional procedures for reviewing and ranking Indian Tribe grant proposals and for evaluating 
performance. 

OW-29 .. 
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Otl'ICE Of WA'lm 
FY.1990 

Water &tforoement aOO Permits 

h:hieve ard maintain high Track, by Region, the n.mtler of major pe11'1littees tha~ area: on 'Q!E-4 
levels of oarpliaooe in the final effluent lim.its ard not on final effluent limits (list 
NPDm program. · Sl1lilrab!ly: DUlicipal, imustrial, Federal facilitiesi NIUS 

. Stat.es, non-NPl:e Stat.es). 

Track, by Region, the rutiler ard percentage of •ior pendttees M)/E-S 
in significant norm1pliaooe with: final effluent UJU.ts; 
0onstiuction schedules; interim effluent Uaits; reportin) 
violations1 pretreabnent inplementation r&fliranents (list 
separtelyr auniclpal, 1.n:lustrial, Federal facilltiesr NR:e 
Stat.es, nan-tfF[E; State) • 

Identify, by Region, the runt>er of major pennittees in M)!E-6 
significant no110Ci'ipliance on two or more oonsec:utive Q«BI 
without returning to a:mpliance or be.ln:J ntressed by a fonnal 
enforcement.action (persistent violators). Of these rut>ers, 
identify ho!il many are in significant ram1pllanoe for three 
cputers and how many for four or mre cputers. (RepQtt 
separately: DUlicipal, intustrial, Federal). 

Report, by Region, the runber ot major pendttees that are on - M)!E-7 
the previo.as exception U&t whim have returned to cq>llanca 
duriRJ the cputer, the n.mt>er ·not yet in OC11pllance but 
acklressed by a formal enforcement action by the <iD omipletion 
data, and the mnt>er that were unresolved (not returned to 
~l lance during the quarter or ackltessed by a formal 
enfon::iement action by the QNCR 0Ci'i1>letion date). (Report 
separately: DUlicipal, imustrial~ Federal facilities). 

OW-ll 
l/8~ 

Q 1,2,l,4 

Q 1,2,J,4 

Q 1,2,J,4 



Adlieve and maintain hi<,#1 
levels of a:nplianoa 1n· the 
NIUS proqram. (oon~irued) 

Effectively enforce the 
pre~bnent program. 

OtTJg; Of WA'WJ 
FY 1990 

Water Plforoemeot am A!mits. 

Report, by Region, the total rut>er of (a) EPA Mministrative 
Q:mplianoa aiders and the total ruliler of state 8J.1ivalent 
actions issued1 of these report the rut>er jSSl!wt to roJWs for 
not bplementiR) pretreatement; (b) Class I and Class II . 
prqxl6Sd achinistrat~ve penalty orders isawt by EPA for NFID 
violations and pretreatment violations1 and (c) Mn.iniatrative 
penalty aiders i&5'wt by states for NRD violations and 
pretreatment violations. 

SltB <DE 

~-· 

Report, by Regian, the.active State civil case docket, the ~E-9 
l'UlbeE' or civil ieferrals sent to the state Attorneys General, 
the l'U1t:>er of civil cases· filed, the nmtJer of civil cases 
ooncltded, and the. nmt>er of criainal teferrals filed in state 
courts· 

Identify, by State, the nuni:Jer of IOIWs that meet the criteria ~E-10 
for reportable noncarpliance (RNC) am tract by State the 
rulber of IOIWs in that wiiverse where action'taken either 
resolved or established an enforoeable schedule to resolve RC •. 
report sepilrately by State for each action taken: technical 
assistance, pendt/pmgram modification, . or formal enfol1Jl!ilalt. 
Report, by State, the a:nplianoe status (RC, resolved perdlll), 
resolved) ·of eadl R1IW in the universe as of the em of the 
year. 

ov-12 
J/89 

·Q 1,2,l,4 

~ 1,2,J,4 

Q 1,2,j,4 



Identify oatplianoe. 
problems ant guide . 
corrective action thnJul11 
inspections. 

Olf'ICE Ot' WA'l'm 
FY 1990 · 

Water fllforcement ant Permits · 

t1EASURF. 

Track, by ReCJlon, against .taxqets, the l'UltJer of major 
penn.lttees inspected am least once (OC'llbine EPA anl State 
inspectiohS anl report as one l'Ultler) ~ 

N:VE-12 0112,3,4 

OW-ll 
l/89 
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OfTICE OF WATm 
FY 1990 

Hater Dlforcement am Permits Def initlms 

r«> 11/12 ~rmit Reissuaooe; 'D>xic Pannit.s 

Jhe wliverse for measure WQ-11 is the total PJllt>er of major perm.its with expiration dates befom OctdJer l, 1990, 
aooonUrq to KS da~ on Octd>er 10, 1989 (i.e., ~ ria1t>er of major permits that have or will expire by the erd of FY 
•10). Measure ~11 ls the total l'Utb!I'. of major permits issued with lssuanoe dates (i.e., date signed by pemit · 
authority) <klrbq FY 90. Status as ·of the close of eadl <pJarter will be taken fraa PCS on the loth of the llOllth 
foll°'irq the_eRI of .the CJJarter. · · 

f1easllrc t.Q-12 is all permits (major ard minor) that incllde wat.et" quality based limits on specific dlelnicals or whole . 
effluent toxicity. ard with issuance (mdif ication) dates . (i.e., date signed by EPA or State peralt authority) WE'hq FY 
90. ·Of those permits, the l'UltJer that are JCSs is to be identified. 'Ibis measure deals only with final pendts1 
h<Mever, because JCSs may also be draft pem.its with a schedule for final issuaooe, this n.mt>er of ICSS will not incllde 
an ICSs. Na-12 is specifically designed to count water q.mlity-based perm.its issued in FY 1990. ICSs are a mlhset of 
this universe. s·iooe "limit" is specifically designed_ to excllde permits whidl only include mcnltorhq rer,tlranents, 
such permits would not be counted as ICSs. 

A water quality-based permit llmlt ls a limit that has been develqied to ensure a dtschatqe· does not violate state water 
cpility stardards. SUch limits are expressed as maxinun daily ant average mnthly values in Rut I of the NPle pen.it •. · 

- lhey can be expressed as concentration values ·for iRlivicllal dlemicals ant/or pollutant parameters_ sudl as effluent 
toxicity. Effluent toxicity ~ also be expressed in toxic limits. Limits should be reflective of data available 
thnu)h water (flality-based assessments ant &hauld protect ClC)ainst bpacts to acpltic life aid hlaan ~1th~ 

As a matter of policy, EPA regards the new statutory r&11lrements to control point sources as ·a cxttponent· of the ODJOllq 
national proqram for toxics control. In tJle national taxies control program, all knoWn. prd>len& die· to _any pollutant 
are to be oontrolled (usirq both new ard existlrq sta~utory authorities) as soon -as possible, CJiVing the sane priorlty · · 
to these controls as for controls ·where only J07(a) pollutant:& are involved. l<nawn toxicity prd:>lems include.violations 
of any applicable State numeric criteria or violations of any applicable $tate narrative water cpality stardanl clle to 
any pollutant ( includirYJ chlorine, anmonla, and '4lole et fluent toxicity), based upon anbient or effluent analysis. 
status an.I lfa1ions will oontinue to issue all remainilY) pennits, lnClldin) those r8Jlirirq the collection of new water 
tJlldl ity tL.at.a where existilY) dJt.d ..are inadecplte to assesta ~ oorditions. 

OW-14 
l/89 



'. 
I \ 

<>ma: or WATm. 
FY 1990 

water Dlfo1m1erit ard P!nnits l)ef ioitlqw 

i'!rfonnaooe Emectatlm: 'Iha CJDill of the State am EPA NAE> Pl'OJl"Bll is to .have reissued mjor aid Minor pendta in 
effect on the date the prior pendt expires. Penait awlicatfons are due ard should be acted a.,an during the last six 
mnths of a ~t •s telll. Host States am Regions, &hculd be able to reissue 100\ of thek mpirinrJ mjor penalta . 
exoept."1ere unamal, oarplex anl diffiaalt issues pn!Vent timly per.it reissuanca. 

Regional · cputerly ·reports for these ---.ares will be nported to the Dindor of' the Off lea of Nater D1fo1n1cr.-'ll' 
Panlita. . . 

Ml 13 f,)tidelJtluy flMtJ.ma 

'lhe teJ1I "evldentiary hearin)" ls .ant· to encmpass not mly IPA issued penait 8AJMIS pursuant to 40CFR 124 bit: also 
arrt mus stat.a Issued penait an-ala ("1ether adjtdicatory or non-adjudicatory in ~blre). '1ha wninJ lnclt.des any . 
ard all idalnistrativa aweals to pel'llit cxnlitlons for major facilities, "'8ther th8 an-ts stay or do nDt stay perait 
ccnlitlms. f)lldentlary hearin)s for EPA issued panaita are not qonsideral· to be penl1bJ if they ue on "IP"'l to the 
ldlinlstrator u of the bel)imlnrJ of fY 1990. 

An -evidentiary hearinJ &hculd be regarded as resolved once a final decision has been Isam, a 1181)Dtlated aettl..n: has 
been reached, or· the aw-1 of an initial dacislan has been denied. · · · · · 

. . 
A!rfonnanoe Emectatim: f)lidentiary hearings should be resol~ as expmlitiously as paas~la. 'lhe t.arget ahauld 
reflect nmolution of all penlinJ hearin)s. Althcaqa ~ MaS111'8 ls intended to nDlca the backlog of eeminJ haarbqs,. 
ocnsideration shDUld be given to new hearin)s tequesta Nda mrinJ fY90 that have priority aver penH.RJ rapmts. &m 
rapJeSts aay be oounted against OClllllitnents 1-here they are priority cases (based on Regional/Stat.a evaluatlm). 

·'° 11 rretl-eatwnt: &dits an1 1nspecti009 

A local pretreablalt progra11 audit ls a detailed on-site review of an awruved Pr<xJ?iUI to detennlne its adequacy. 'lhe 
audit report identifies needed IOOdifications to the aR•roved local t>ropcun and/or the IUIW's NPDfS pe1111it to address any 
pmblt.!llU. 1he audit includes a review of the 'subst~ntive reqJirements of the proJram, Including local I hnits, to 
cfisun? in·otL>L~ion a<)dinst p.ms Uu-cu1h and lnterterorll! with treatment work:• .nlll Ute meUKJds of sludi.JO distJOSal. 'lhe 
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auditor reviews the procac:m. used by the IUIW to ensure effective haplaaltatlcn aid nviews the lpllity of local 
permits ant detenainations (aucb as bplementation of the cad:Jined wastestreaa fonwa). In adllitim, the aadit 
includes, as ona CXltpllaent, all the elements of a pretmabnent CX11plianca inspection (fCJ). _ 

In certain cases, ncn-pret:raat:ment Stat. will t;>e allowed to oonb::t audits for EPA. If a ncn-pretnat.nt stata has 
the experience, tniniBJ, resauroas and capabilities· to effu..tively oonU::t amJ.ts, these audits cauld be caunted. A 
detemination of Yl8ther ia non-pretnatment state could conluct the audl~ for EPA wlll ·be warka:l mt between EPA R» aid 
the Region durln) the CXlllllitment negotiation process on a case-bi-case basis. . · · 

'Jhe pretreatment OC11plianoe inspection (PCI) assesses IOJW CXll'plianoe with its awiuved pretreabnent piOJraa an.:I its . 
NPle permit recf.lir&nents for iq>lemen~tion of that program. 'Iba dlecklist to be used in c:xnb:tin) a PCI assesses ·the 
IUIW's ~Hance IDlitori.rq ard enforoaaent program, as well as the status of issuance of ocntlol llll!IChanlsms ant 
program axUflcations. A PC'J nust include a file review of a sanple of industrial user files._ Note that this masures 
tracks "oaverage" of awroved pretreatment pnxJIClli&, not the~ ~f aldits or inspections~. \lhidl may be 
9feater than the 1111t>er of programs aiooe sane program may be inspeCted/audited m than onoa a year. . . "· · 

Perfolmnoe Expectation: At a mininun, aldits should be perfonned at least once mrin) the tem of the IOIW'a pendt. · 
Althou:Jh an aldlt inclldes all the elements of a A::J, as one CXllpClllellt, the activity should not be 0Cta1ted as b(>th an .. 
aldit anl a re11 it should be ooonted as an audit. J;n any given year, all IUIWs that ala not audited should have a PC'J. 
as part. of the rmtine tfllle. inspection at that facility, i.e. aldits plus inspections &hculd apll 100 percent of 
awroved roiws, e>coept \tbere aitlgatinJ cin:ut&taroes prevent this (lllitlgatinJ ciR:unstances will be awiuved "1rinJ . 
negotiation process). For puposes of reportin), both audits an.:I pretreatment CX11plianca inspections Shculd be la«J]8d 
by one quarter, i.e. same as NJUS inspections. Also, Mler8 both an audit an.:I an inspection are oond\Jcted for a IOIW, 
for purposes of oaverage, only that audit will be counted. . · . · · .. · . 
. . 
w::t-1!>; Shdge Pemittim 

Priority sludge facilit.ies are: 1) pretreatment roJWs; 2) R1JWS that incinerate their sludge; ant J) any other IOJWs· 
with kncMn or suspected problems with their sludge cptlity or disposal practices. Pretreatment KllWs ard roJWs that 
incinerate s~udge may be considered to be non11riority if such decisioo is supported by infonnatioo_shaWin) no cause for 
concern. 'Ille shdje anUtions are to be included in pennits _as the Nfle pen1. ·xpires anJ is reissued. 'Iha. s•wtge 
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~ltions may be incoiporated in another perlllit (such ... a punnit issued umer the c1M.. Air Act, or·a state p&mlt 
pirsuant to an d]teatent between EPA ard the State) ard referenced to the NIUS ~t. . 

M>-16; t@r (bastal Waters l\u.mlttirp 

in accordance with EPA's near ooasta1 waters initiative ard the Marine ~u,· .. , Rel)ions with ooastal disdum)ara will. · 
a' · • · lerate actions for reissuirg pP..ndta to these facll it ,es. f. near· coastal water is c:ine with 11euunble salinlty and· 
tidal influences. Pel'nl.lts shoul1J . ·lfltah' water qiality based limits~ on avallatile wasteload allocations and ahculd 
be analyzed for persistent, blocouoentratable toxicants. EPA's Perallt Writers Qaide for Marina and F.stuarina Milters 
shruld be followed.· 'Ibis measure lroludes all exp,lnd or explrilg penalts (major and alnora) relsalfd in fY 90 (not 
modifications). · 

M> E-4/5 · N8¥j <klll>lianoe. 
. .. . 

A facility is mnsidered to be on final effluent limits when the pemlttee has ampleted all necesMIV CXJnStruction 
( includin;J all start....., or shakedown period speci fled in the pentii t or enfotcernent. actian) to adtl~v• · he Ul l ••ta 
effluent limitation in the penalt reflectlnj seOomaty tteabnent, BPI', 1.11,r, or 111>ie strln)ent Ualtations, aach as 
state recfllred lhiltatlor,s or water cpllity based Uait.ttions, or Uaitations established by a variaroa or a valwr. A 
tacility on a "short-term" SC'tu~tule (c:ine year or less) for corrections sum as UiiplSlta oouactic:n plans, "1em .. 
<XJ11>lianoe can be achieved t.hrcJlql hrproved q>eratfon and mintenanoe (rather than CXJnStruction) la oansldered t.o be on 
final effluent lhdta. A facility is report.ad to be in significant noncxnplianoe with its final efflumit Um.ts \!hen it 
exceeds the ci-lterla for wu-esOlved slgnlflcant ID'mtplianoe faud in the u::a'li>inatlons of violations: · 

- final effluent limit 
- oarplianoe schedule (dhort tenVnon-oonstruction) 
-- final effluent limit am OCllplianoe sdledule 
-- final effluent limit am reportirg r&11irements 
-- final effluent limit, oarplianoe schedule am reporting recJlirements 
-- oarpliaooe Schedule and reporting req.airements 

A tacit ity is reporto ! to be in signil leant notkXl1plianoe with its reportirq requirements Mien it eJ<oeeds ti.a criteria 
for tmresotved signil .a'-'lnt nonoonplianoe for reporting. violatims mlY· 
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A facility is reported to be in significant OOhlXa1pllanoe for failure to mrply with pretreat:nent inplanentatian 
req.1lrements \llel1 it 11eets the criteria identif-ied in the guidance def inin) siC)nif icant ncraacplianoe for pmtrubaent 
inplaientation. . . · · .· . . . 

A facility ls considered ~ be "not on finai' effluent limits" if the perm.ittee does oat lllll!let the definition of a 
"facility on final effluent limits" or \ttlen a permit, court onler/oonsent order or an hainl&tratlve Older l'8Jlln ·. 
construction sudl as .for a new plant, an Uiition to an existin) plant or • tie-in tO anothei facility.· .A facility •s 
reported to be in siqnificant noncaipliance with .its oonstlUction schedllle \hm it exceats the criteria for unresolved 
siC)nif icant 1'¥J11CX111lliance violatians of: 

- oonstruction schecUle 
- oonstruction sdlallle ard interim effluent 1 imi ts 
- construction sdledule ard nportiRJ rapirements 
- ·construction schedllle, ·interim efflllel)t limits ard reportin) requirements. 
. . ......... . 

A facility is reported to be in SNC with its interim effluent' limits \hm it aceeds the criteria fQr unresolved SNC . 
violations of: · · · 

. - interim effluent 'limits 
.!_ interim effluent limits am reportiRJ req.1irements 

A facility is reported to be in SNC with its reP,rti.rq requirements '-hen it exceeds the criteria for ~lved SNC 
violations of reportin) requirements !!lllL. · 

Major P.L.92-500 pemittees are tracked as part of the major nunicipals. 
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o E-6/7 Exceptions Yst 
• 

mt;: . For SJH> report the rufler·Only. As part of~, report both the RmtJer ard the nana anrl the,....,_. of cplrters 
:he facility has been in SNC. · 

\.lso, the name list ~ be subaitted with the ~; only- the fact sheet, with justificatim, will be reported' t1J the 
l5th day of the beglnniDJ of the next cputer. In regard to all major pennittees listed in significant l1CIDll(lll81Dt en 
:he Quarterly Nam1pliance Report (<10) for any cputer, Rerjions/NPDfS States are expected to ensure that these 
~acilities have .returned to oaiplianoe or have been addressed with a fomal enfo1caAent action t1J the p8nalt authority 
1ithin· the follCMil¥j quarter (generally within 60 days of the em of that cputer). In the rua ·cira.mBtances \hara 
:omal enforcement action is not taken, th8 adndnist.erbq lqelv::f is expected to have a written recotd that clearly 
justifies \llhy the alternative actian (e.g. ,enforcement action, pendt nxlification in pnx>ess, etc.) was mre 
•A>iq>riate. Niere it is aAJill'l!llt that the State -will not take an:>iq>riate fomal mforcanent action befoia the en:I of 
:he follCMinJ quarter, the St.ates &hauld expect the Regions to do so. 'Ibis translates for ~ions List nportinJ as 
~ollows: · ' · 

~oept.ion Lists reportin) involves trackirq the <Xllplianoe status of major pe.radttees listed in signlflcant 
KnX11pl_ianoe on two or aore oonseart:ive ~without beinJ addressed with a fomal entou:auent action. ReportinJ. 
>eCJins on Jan.my 1, 1990 based on permittees in SNC for the cplrters erdlnJ JWl8 JO, ard 5eptalt>er 30, that have not 
>een-~ with a fonnal enforcement 'act.ion by·Naverit>er JO. Regions are also expected to canplete anl aaut with 
:heir Exoeption List a fact sheet whidl vrovides adecplte justification for a facility an the Exception List. 'Iha fact 
iheet shruld be subnitted by the 15th day ·of the· beginninJ of the next cputer. After a penaittea has been nported as 
:-etumed to CXll'plianoe or addressed by a formal. enforcement , action, . it should be di~ fnn ,.iraqLatt l.ista. ·· 

. . . 

fepartirg is to be based. an the quarter reported +n -~ au (ane cplrter lag). 

tetumed to CXll'f>lianoe (refer to the OD Qaidanoe for a nore detailed discussion of SNC and SNC nt&Olution) for. 
·:Xoeption List facilities .. refers to ocnplianoe with the pemit, order, or. decree rafJiranent for which the pe.naitt.ee was 
>laced on the Exception List (e.g., same ootfall, same parameter). OCllpliance with the ODilditions of a fonal . 
!llforoement action taken in reSponse to an. Exception l..ist violation 0CW1ts as an enfoicement .action (rather than return 

·.:o curplianoe) wiless the r8:1Jirements of the action are ocnpletely fulfilled an:l the pennittee achieves absolute 
:aipl iaJ190 with pellllit .) imitations. · 
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. 
nal enforoement- actions against non-federal penaittees in:luda any ·atabltory nmady·IRICh as Fedara1 Malnlstratlva 
1er or State elflivalent a¢lan, a judicial referral (sent to HQ/OOJ/SM:), or a caurt. an>RNed cmtSent decree. A · 
ction l09(<J) penalty -.ninlstrative Order (Nl) will not, by itself, count as a formal enfo1aemnt actlcn sinae. it anly 
sooses penalties for~ violaticns ard does not ~tabll&h remedies for CXXltindnJ ncraxJit>lianDa. Q\lesa the 
cility has returned to CX11pllanoe, a J09(a) oa1plianca older should aaxmpmy the J09(CJ) penalty order. Fomal • 
foroement actions agalJ\st federal penaitt.ees lncb.da F~ Facilit:Y ocmpUanca 14Wlta, ckowattln) the c:Uap.lt:e 
::I fo~io:J i~ to ~ for resolution, or C)l"BlltinJ ~ Presidential exenptlan. 

E-8 Mministratiye Olders 
- . . . -

ackplrters will report· EPA Mninist.rative catpliance Orders (Ms) ard. State e«pivalent actions fraa PCS. All JOI aast 
entered into PCS by the 2nd.-update of the new cputer tQ be oaunt:.ed in the report. (Include: ION bplmantatlan 

pe pretreatment Ms; JU NJs under pretreatment ~ian 2 (a)) • 1ha rut>er of pu pcsed. EPA .adalnlstratlva penalty 
ders should be tracked by Class I and Class II. For state-issued olders, prq>088d or Initial ordan llhDuld ba cxud:ed · 
era. there is a two step plV"'Pf's (i.e., prqxisecl and final) • · 

• E-9 Referrals 

.e active ~ docket oonsists of all referrals cunently at the State Attorney General aid t"8 nmt>er 1of iafenala · 
led in Stat.a Olurt •. A case is oon0luded:"'8n a signed consent declee is filed with the state aurt1 the case la 
smissed t1v Ul8 state o:urt: the case is withdrawn by the State Attorney General aftei' it ls filed In a State Ocurt; or 
.estate Attorney General du.:lines tu file the case. OfXM will report the same data for Federal mferrals; state 
!~errals will ~ reported to the Rsqions. 
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Regims aBVor st.ates shalld an>lY reportable no11ca1plianoa (RNC) criteria to all awmved IVN pratrmbnant plUJtW at 
least twice between July 1989 .m JWlB 1990. All reportin) shculd be a 8llllllill'Y of infonatim that is lbited anl ' 
uplated on the ttO .en a quarterly basis. . . . 

Report IU1Ws in RNC by EPA Stats (non-pretreabnent State) or pretreabnent State. Refer to the Qddanca for Reportin) 
ard' EvaluatinJ KIIW Norm1plianoa with Pretreabnent RecJlinments (Reportable Noncxaipliance Qddance) for a definitim of 
reportable iu'.ca1plianoa by p~treatinent roiws. 'Iha seoom quarter report shauld include the nwrtwr of POJWa that mt 
RNC ~tween J.uly ~ Deaatber 1989. If a RnW was identified as ANC before July, 1989 and still wt:s the ·criteria, it· 
shauld be COlllted on the secald quarter nport. For the fourth quarter report include lVlWs in RC tJebtee:ll Jmuary am 
June 1990 am IUlWs reported for the seccnd quarter that were not resolved or resolved perdlnJ. Cl:alit ia 9iven for any 
of the ttuee actions, li&ted in the measure, that resolves RNC (i.e., nsults in resolved_ perdJ.nJ or resol~ status). 
Hawever, if tedlnical assistaooe is the chosen an>roach, a sdledule for cxnplianoa ahculd be established. _ If tha . 
schedule. i~ 90 days or lorqer, it shwld be inooqx>rated into an entotceable docunent. · Dd of year cmpllanca status 
should be reported for all IOIWs that were identified as RNC between July 1989 ard JLD18 1990. aeport the total rut>er 
of IOIWs that are considered. reportable ncrm1plianoa (RNC), resolved perdJ.nJ (RP), or resolved· (RE) as· of the final 
report~ roJWs that are in CXlll'lianoa. with enfomeable administrative or jldicial admalas to naolve llfC as of the 
final _ ieport date should -be counted as RP. · 

tO E-11 Ptetreabnent Refm;nls 

'lb9 active case docket eonsists of all ~ferrala curnntly with the stats Attom8y Geneml ant the nld>er of tafenals 
filed in Stats 01lrts. omt will report the same data for Federal nferrals1 stats referrals will be tep>rted to the 
Regfcns. · . · 

tO·E-12 Inspectiqis 

As the inspections strategy states, all major facilities should noeive the apprq>riate. type of inspectim each yaar_by 
either EP-" or the state. As part of the NPilES inspection, verification of sludge management practices should be 
oon::lucted as awroprlate. EPA aRI States collectively ocmn.it to the n.mt>er Of major pendttees inspected each year With 
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l::llpliance f.Valuation Inspection (CEI), Q:apliance SanplinJ Inspection (CSI), -n>xic Inspection (ml), BicsnltarinJ 
;pection (BIO), Parfonnaooa Amit Inspection (PAI), Diaqnostic Inspection (DUtG), or Reconnaissance Inspecticn (RI). 
Xll'll'lilissaooe Inspections will cnly ooont toward the oanibnent when they are done en facilities ·that meet tha 
Llowil¥} criteria: · 

1 'lhe .facility has not. been in SNC for any of the four <plrters prior to the inspection. 

1 'lhe facility is oot a primary in:lustey as defined by 40 alt, Part :122, -~ A. 

I 'fhe facility i& flDt a Rl.lflicipal facility With A pretreabnent program. 

mdbnents for mjor pennittee inspections &hoold be (fJill'terly targets and are to reflect tha nllt>er of •:Jor 
:mittees inspected at least onoe. ·'Iha universe of major permittees to be inspected is defined as those listed as 
iors in KS.· follltiple inspections of one major permittee will ocunt u only !Ill Mjor pemittea inspected .(hcwBver, 
L nultiple NIU"S inspections will be incllded in the OOWlt for the measura that tracks the total fld>er of all 
;pections, see next paraqrapi). · 

! measl,lre for trackirq total inspection activity will not have a cx:nmitment. CEI~ CSI, 'IOX, BIO, PAI, RI, ant DUG of 
ior am 111l110r pendttees will be ocunted. Pretreabnent inspections for ros anl I01Wa will ba caunted only t.awam 
!treatment .inspection cxmnitments. M.lltiple inspections of one pendtta8 will ba ocunted as separate inspectians1 
xinnaissance Inspections will. be caunted~ It is expected that up to 10' of EPA rescurces will ba· set aside for 
itral inspectiOllS of lllinor ~acilities. · 

!11 a::Dluctirq inspections of IOlWs with awroved p:retreabnent program, a p:retreablalt inspecticn· CXilp:w!llt (PCI) 
:Wd be ackted, usirq the established fCI check.list. An NlUS inspection with a ptet:reabnant CXlllJCllWlt will ba 
mted toward the oamdbnents for majors, anl the PCI will CDJnt tpwald the oamdtment for IOIW pretreatment 
;pe&.."tions. · (1bis will be autanatically calculated by PCS.) . RecJions are encouraged to ccntima CSI inspections of 
lWs where appropriate. Irdustrial user inspections done in conjunction with aldits or PCis ·or those done ildepen:lent 
roJW inspections will be OOWlted as IU inspections. Trackirq of inspections will be done at~ based on · 

:i;:ievals hon the Permit carpliance system (PCS) aooordilq to the foUowi.Jq schedule: 
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July 1, 1989 through sep. JO, 1989 · 
July 1, 1989 through Dae. ll, 1989 
July 1, 1989 through March 31, 1990 
July 1, 1989 through June JO, 1990 

RmBJf.VAL MTE 
1he First workinJ day_ 
aft.er the second .1.'3date in: 

Jan. 1990 
April 1990 
July 1990 
Oct. 1990 

. . . . 

·'Inspections my not ~ entered into PCS until the inspection report with all necessary iab results has been ompleted 
an:l ·the inspector's reviewer or ..,arvisor has-signed the OC11pleted 3560-J form. . - -

~ SlttS-cnly tracks the n.llt>er of major pendttees inspected. <JtlAS tracks the IU'lt>er' of inspectlcns. 
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HEAS1JRE 

;tate Revolvin) f\Ud 
lanagemellt 

Track, by Region, proqress against cptrterly tanjets for (1, tQ-8 
net outlays for ooot>ined construction qrants an:I SRF, (2, net 
G.ltlays for construction grants, aid (J, net G.ltlays for State 
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WATER ENPO It. •• t AND PDMITS 

Enforcement 

QUALITATIVE MEASURES 

(Ht What ls the level of coordination 
between the.NPDES States enforcement 
prograa and the state Attorney 
General's Office? Are there 
established procedures for 
coordination and comnunlcatlon? If 
less than·satlsfactory, What steps ls 
U1u State taking to improve 
coordination? ·Are State AGs generally 
fl lln') cases with in. the goal of 60-90 
days? 

00 Have the Region and approved 
S_tates ·negotiated a basis for Regional 
~v~luatlon of the States• penalty 
fm,>gram, including identlf lcatlon of 
Sdnctlons Which might be used in lieu 
of penalties and the documentation _· 
which nust be maintained by the State 
for review? Are States complying with 
the provisions of the agreement on 
pt?naltles? To What extent are States 

· Cd)culating economic benef lt? Arc 
St.ates seeking penalties in the 
m.1 jor i ty of cases? · Are States 
9~ttlng the penalty·amounts they are 
Gl·~k lng? , . . L ... 4. ..... ,. ..... ..:uuai a.u ,., ........ ••o 

cot What problems ls the Region 
•mcounterlng in assessing penalties 
u9ing the CWA Penalty Policy? la the 
n~glon experiencing problems/delays 
with Headquarters reviews? Explain. 
Is lhe Region generally getting the 
penalty amounts identlf ied in the 
referral?· What inprovements could be 
made to the review process to speed up 
the referral process? 

QuANTITATIVE MEASURES 
IN SPHS/ 
altltlTttEN'l'? 

REPORTING 
. fl!EQU!NCY 
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VXI.18. · 

•use ot Administrative Penalty Orders (APO'a) in FY 89", dated 
~cb 13, 1990. Without attacbments. 



M2HORANDUM 

UNITED STATEs ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON., D.C. 204&0 

MAR I 3 1900 
OFFICE OF WATER 

SUB.7EC1': Use of Administrative Penalty orders (APOs) in FY 89 

FROJU· Richard G. KozlOwski, Direct~,./~L..../ 
~(.~forcement Division ~,,c.. ~..,.. 

Ro G. Beiss 
As ociate Enf orcem~nt Counsel for 

. Water Enforcement 

TO: compliance Branch Chiefs (Reqions I ~ X) 
Reqional Counsels (Reqions I - X) 

The purpose of this memorandum is to transmit for your 
information a report on the use of administrative penalty ord~rs 
in FY 89. 

. FY ·ag was a siqnif icant year for implementation of the Clean 
Water Act administrative penalty authority. The number of 
proposed orders increased ·6lt over FY 88 and the number of final 
orders increased by 417%. .As you will see from the report there 
were improvements in other indicators as well. 

While data for FY 90 indicates that performance to-date is 
at approximately the same level as in FY 89, there are at least 
four Reqions which have not yet issued a proposed order this 
year. We would be interested in comments as to why this is the 
case and whether it may suqqest a lower level of administrative 
penalty issuance overall. in FY 90. 

Attachment 

- - .... : i 



.AI>KnaSTRATnB PBDLTY ORJ)ERS 

·Df l'Y89 

This report summarizes use of administrative penalty orders for 
NPDES and pretreatment violations during FY89. The data is drawn 
from the Permit Compliance System (PCS), suppl.emented by hard copy 
records as maintained on a dBASE·data base management system, and 
for final. orders has been.reviewed by the Regions in the penalty 
data review process. · 

p;oposec! orders 

EPA proposed a total of 220 administrative penalty orders in.FY89. 
This was an increase of 61% over the 137 proposecl orders in FYSS. 
The number of proposed administrative penalty orders by quarter is 
shown in Figure l below. Each quarter of FY89 showed siqnificant 

Proposed Administrative Penalty orders 

'"~., 1n-• :zro.• 3"0-11 '""'"" 1u-n 2rla-89 ~H «~89 

Cl.ert ... ly Al:tfYfty 
IZZl Cius 1. . ~ c1 ... 11 

increases over the cottespondinq quarter in FY88. · Also, the 
pattern establi~hed .in FY88 of proposing siqnificantly more 
administrative penalty orders in the third and fourth quarters 
continued. This uneven quarterly distribution of APO enforcement 
activity may represent higher productivity in the third and.fourth 
quarters caused by SPMS (now STARS) measurements, mid-year reviews, 



and other EPA orqanizational and administrative considerations·o~ 
seasonal patterns in reqional·office enforcement activity wnere 
inspections and enforcement planning·oceupy more of the f~rst two 
quarters and actual enforcement proposals the rest of the fiscal 
year. .In any event, the. third and fourth quarters continue to 
produce the most administrative penalty order;;.· ..... · 

The increase in the number of 
· proposed · orders was across· 
the board aqainst municipals, 
non-municipals and industrial 
users. Figure 2. shows that 
the greatest increase was 
against industrial users 
(84t): second qreatest 
increase was aqainst 
municipals (65t):. and the 
third qreatest against non
municipals (Slt). 

INCREASE IN PA:FCISED 'APOs 

--------
The proportion of proposed 
orders which were Class II 
decreased from 35% of all 

- --
orders in FYSS to 30% in -Pigure 2 
FY89. The reasons for this 

"' 

decline are not clear. Some reqions have expand~d.the use of Class 
I actions aqainst selected groups of violators and thus reduced the 
proportion of Class II actions •. These qroups have included feed 
lot operators, cateqorical. IUs with reporting violations (where the 
POTW is not the control authority), coastal seafood processors, 
small oil well drillers 
and p·lacer miners_. 

In .FY89 six reqions 
expanded the total 
number of proposed 
administrative penalty 
orders. Figure 3 
indicates. the 
increase/ decrease · in 
APOs relative to FYSS. 
55t of all proposed 
administrative penalty 
orders were issued in 
undeleqated States. For 
the l~ undeleqated 
States a total of 121 
administrative . penalty 
orders were proposed. 
Fiqure 4 shows use of 
administrative · penalty 
orders in the 

. ...... .:" ( .'..::;.... 
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P~OPOSED APOs - FY89 
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undeleqated States. 

In term5 of the types of violations cited in the proposed 
administrative penalty orders, there was a 162% increase relative 
to FY88 in pretreatment APOs. Increases over FYSS were also shown 
for administrative penalty orders with effluent violations· (54%), 
unpermitted and/o; unauthorized discha%'(Jes (3~%), and operations 
and maintenance violations (800%). The number of facilities cited 
.for schedule and non-reportinq violations decreased slightly from 
FY88. . 

Proposed administrative penalty orders for pretreatment shifted 
significantly between FY88 and .FY89. As a result of the 
Pretreatment Initiative, actions against municipals (POTW's) 
increased significantly. Class 1 lPQs against municipals increased 
fivefold over FYSS: Class 2 APOs increased sevenfold. (See Figure 
5 on the next paqe). In FYSS a majority of the proposed 
pretreatment ~Os aqainst municipals were Class 1: in FY89 Class 
2 APOs were in the majority. · _ . · 

Administrative· penalty· orders against industrial users were in 
sharp contrast •.. For proposed administrative penalty orders aqainst 
industrial users the overwhelming proportion were Class 2 (79%) in 

3 



PRETREAnENT APOs AGttlNST MUNICIPAL.S 
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FY88. In FY89, · ·thj 
proportion shifte"c:i 
significantly with 80.\ 
being Class 1 actions • 

·The reason for this 
shift away from Class 2 
usage·. . against ms 
appears to be a .result 
of a shift in the type 
of violations cited. In 
FY88 the Class 2 actions 
tended to be against 
categorical IUs with 
serious violations ot 
their standards. FY89 
Class 1 administrative 
penalty orders . against 
IUs tended .to be for 
failure to submit 

· perioc;lic reports. 

Pinal orders 

The total.penalties for all concluded NPDES administrative penalty 
orders in FY89 were $2,801,525. This is an increase of more than 
500% over FY88 which was the first f).111 year of implementation. 
The total number of final administrative penalty orders was 166, 
a fourfold increase over 40 final administrative penalty orders in 
FY88. Of the 166 final orders, 120 were Class I .penalty orders and 
46 were Class II penalty orders. The final penalty orders were 
issued for a variety cf violations: 83 for effluent violations 
· (50% of total): 39 for ·pretreatment violations .(24%); 11 for 
failure to submit discharqe monitoring reports or submission of 
late reports (7%); 25 for unpermitted facilities or unauthorized 
discharges (15%); four for failure to start or complete scheduled 
const.ruction (these are·frequently NMP violations) (2%); and four 
for operations and maintenance violations (2%). 

Average Penalty J\moupts for Pinal Orders 

The average penalty amount for all (166) administrative penalty 
orders which became final during FY89 is $16,877. This is a 25% 
increase over the FY88 average of $13,545. This significant 
increase reflected the greater proportion of Class 2 orders among 
the final FY89 APOs. Class 2 orders were 28% of the total final 
orders in FY89 and 2ot of those in FY88. 'l'he average penalty for 
Class 1 penalty orders rose sligbtly to $8,369 from $8,212. The 
averaqe penalty for-- Class 2 orders increased 12' to ·$39, 097 from 
$34,875. 

·'l'he averaqe penalty aqai~st municipals increased 48t to $16,343 
from $11,067 in FY88. The average penalty against non-municipals 
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Piqure 6 

increased 32% to $15,311 from $11,627 in FY88. Thus, municipal 
violators incurred slightly higher penalties on average than non-

. municipal violators (excluding industrial· users). In FY88 there 
were no final Class 1 penal ties ag"'inst industrial users. The 
average <:lass 2 penalty against industrial· users in FY89 was 
$41,583 compared.with $40,000 inFY88. 

. . 
Among the categories of violations for which data is availal:>le,' the 
hiqhest average penalty was for pretreatment violations. (See 
Fiqure 6). The pretreatlllent averaqe penal~y was $24,056. The 
second hiqhest and most . frequent penalty was for effluent 
violations ($16,696). The averaqe penalty for other types of 
violations tor which data are availal:>le are: non-reporting 
($12,882), schedule ($11,700), unpe~itted or unauthorized. 
discharges ( $10, 318) and operations and maintenance violations 
($7,850). 

5 



Use Aqaipst Ma1ors 

~ . over one-hal.f of all final Class 2 administrative pencs,lty orders 
were assessed against facilities classified as Majors. For Class 
l final cases, 27t were assessed against Majors. The overall 
percentaqe for all final ord.ers was 34,. The percentage of fi~al 
cases issued to majors.by region. is shown in~Fiqure'7. 

PE~CENT APOS ASSE?SED AGAINST MAJO~S 
9'I' AEGICN - "" 1989 

&IS 

SIS 

30S 

Ef ticiencies of use 

The average penalty order in FY89 was concluded within 156 days of 
being issued. Class 1 cases, on an average, took 136 days . to 
conclude; Class 2 cases,·210 days. In FY88 the average for all 
final orders was 136 days; for Class 1 orders, 129 days; and for 
Class 2 orders, 152 days. Thus the average number of days to 
settlement increased for both Class l and 2 orders in FY89. The 
average for FY89 Class 1 cases increased 1 days or St while the 
average for FY89 Class 2 cases · increased 58 days or 38%. 
(Technically, the averages of days to settlement for the FY88 and 
FY89 are not comparal:>le since the possible worst case differs by 
365 days between FY88 and FYB9.) · · 
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An analysis of the ~89 Class l cases indicates that.the averaqe _, 
penalty for the cases concluded. in less than 13 6 days (the average'- · 
for Class 1 c;ases) was $&,·115. This compares with the average 
penalty of $7,651 for those concluded after 136 ·days. For Class 
2 final cases, the same analysis was done. For. the cases concluded 
in less than 210 day~· (the average for all Class 2 .cases) the 
average penalty was $49,631. For the case& concluded after 210 
days the.averaqe penalty was $30,200. · 

smmpary ap4 Copclusions . 

Significant increases were achieved in FY89 ~or most major 
indicators· on administrative .Penalty orders. The ·number of 
proposed orders increased 61% to 220: the number of final orders 
increased 415% to 166: total penalties increased 518% to 
$2,801,525: and the average penalty increased 25' to $16,877. It 
appears, however, that increases of this magnitude for some of 
these indicators were as a result of gaining succesful experience 
and use. The level of increase achieved may not be sustainable in 
the years to come~ 

Three major observations. were made regardinq the proposal . of 
administrative penalty orders: First, a disproportionate number 
of administrative penalty orders were proposed in the third and 
fourth quarters. . Secondly, there was a decrease in the use of 
Class 2 . administrative penalty orders in qeneral and against 
indust·rial user violators, specifically. Third, 45' of the 
administrative penalty orders were issued in delegated States.-· 

For final or~ers the major observations were: Increases in average 
penalty for both Class l and Class 2 final orders: a significant 
increase (48%) in the average penalty against municipals so that 
the average penalty for municipals exceeded that of non-municipals: 
use against majors for over one-third of the APOs:.and an increase 
in the number of days between proposal and the final date to an 
average of 156 days. Also, it appears that the longer a case takes 
to conclude, on average, the lower the penalty. 

Strateqies for using administrative penalty orders seem to vary by 
region. Most obviously, Region IV uses predominantly Class 1 
orders: while Reqions V and VII predominantly use Class 2 orders. 
Thr$e regions did not increase their use of APOs in FY89: the rest 
did. Three reqions settle orders, on average, much faster than 
others. For pretreatment violations six regions issued APOs 
against Industrial Users: nine Regions issued them against 
municipals. 

In summary, FYS9 was a year of major increases in the use of 
administrative penalty orders. Its predominant use continues to 
be against violators of permit effluent limits but its flexibility 
as an enforcement tool was shown in ·the sharp increase in use 
against pretreatment ".'iolators. The number of APOs proposed in the 

7 



first quarter· of ·.FY90 increased over the first quarter of FYB9 .,,,. 
However, use in the first quarter was l~ted.to only six reqions~ 

· M:tac1ml!p1;1 

Additional qrapbs and. information on FY89 administrative penalty 
orders is provided in tbe following attachments:. (1) tbe number of 
administrative penalty orders proposed by Reqion: ( 2) average 
penalty· by Reqion: (3) average time to settlement: (4) highest 
penalty by Reqion: (5) number of proposed pretreatment APOs by 
Reqion a list of final administrative penalty orders by Req~on and 
State: (6) a list of proposed and final orders by Region and State: 
and (7) a list of final administrative penalty orders by violati~~ 
and type. · 

8 
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•CWA Civil Judicial and Administrative Penalty Practices Report 
for FY 89. · 





UNITEQ STATES ENVIRONMENTAL PROTEcTiON AGENCY 
. . WASHINGTON, D.C. 204&0 

. •.;.. .,. ........ ..,.... . ... ....• 

. MEMORANDUM 

OFrlCE CF . 
ENFORC;MW~~ 

CCMPLIANCE M:NrTCJUNG 

SOB.>ECT: CWA Civil Judicial and Administrative Penalty Practices · 

· FROM: 

Report for FY89 . · 
. . I/, r .I . 

Rel:>~ G. Bel.SS~- ~-- -<--!-.. ~
Associate Enforcement counsel ; 

for Water l ;,' 

James R. Elder, Director 
Office of Water Enforcement 

and Permits 

TO: Gerald A. Bryan, DireQtor. 
Off ice of Compliance Analysis 

and Prcc;ram Operation 

Attached is the Clean Water Act Civil Judicial and 
Administrative Penalty Practices Report covering cases concluded 
in FY89. The penalty numbers represent the decree or order 
amount without reduction to present value for those penalties to 
be paid over extended periods. If you have any questions 
re9ardin9 this report please. contact !Cathy SUllllllerlee of the 
Office of Enforcement and Compliance Monitoring at 382-2879 or 
Ken Keith of the Office of Water Enforcement and Permits at 245-
3714. . ' 

We look forward to receiving the final agency-wide report 
when it is completed. 

Attachment 

cc: George Alderson 
Ken Keith 
Rich Kozlowski 
Kathy summerlee 
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CWA cmL JUPICIAL AND ADMnqSTRATzyE 
PEHALTX mrng:s REPQRT FOR FX89 

l. Use and Level of Penalties 
'•C...W-'lit .................. .-.··~·- -· -· .· ··.· . 

.......... "fhis -~report·· 91rmnariz'9a~'USW....- -3..evel-s .. of.'..civil -judicial . 
and administrative penalties in FY89 in cases concluded under the 
Clean Water Act's National Pollutant Di§charqe Elimination system 
("NPDES") program. 

section 309(d) provides that any person who.violates certain 
enumerated sections of the Clean Water.Act, any NPDES or Section 
404.permit condition· or limitation implementing any one of those 
enumerated sections, any requirement in a pretrea'bzlent program, 
or any EPA-issued administrative order, shall be subject to a 
penalty of $25,000 per day for each such violation. Prior to 
enactment of.the Water Quality Act (WQA) in February 1987, such 
violations were subject to a penalty of $10,000 per day per 
violation. · · 

Sectic;»n 309(d), as amended by the WQA of 1987, also lists 
criteria which the court must consider in determininq the amount 
of the civil penalty. Specifically, the court must consider "the 
seriousness of the violation or violations, the economic benefit 
(if any) resultinq from the violation, any history of such 
violations, .any qood-faith efforts to comply with the applicable 
requirements, the economic impact of the penalty on the violator 
and such other matters as justice may require." 

The authority to seek administrative HPDES Penal.ties is 
found in section 309(CJ) of the Act. Prior to enactment of the 
WQA in 1987, the Agency did not have authority to seek . 
administrative penalties. '?he WQA authorizes EPA to institute 
Class I or Class II administrative penalty actions. In Class I 
actions, EPA may seek penalties of up to $25,000, at a rate not 
to exceed $10, ooo per viol~tion. In Class J:I actions, the · 
maximum is $125,000, also assessed at a rate not to exceed 
-$10,000 per day. Class II penalty proceedings must conform to 
the Administrative Procedures Act. EPA issued guidance on 

.administrative penalty orders in August 1987, and Regional 
Offices began. imposing penalties shortly thereafter. 

For plirposes ot settlement, penalties are calculated · 
according to EPA's February 1986 Clean Water Act penalty policy. 
An addendum to the policy for the-calculation ot administrative 
penalties was issued in Auqust 1987. Essentially, the policy 
requires the recoupment of economic benefit and a qravity 
component. Adjustments are authorized for inability to pay and 
litiqation considerations. The economic benefit is typically 
calculated using EPA's BEN computer software program. 



2. Sta~utory Changes to Penalt~ Authorities 
\ . 

'!'here have been no c:hanc;es to .the pe:.3.lty authorities under 
the Clean Water Act since the WQA of 1987. · 

· ·"'- 3. ·· Possible Inf l:penees- -m! -Use· 1!RM)o ·T?eYel · ~ Pene:-l~ies· . .. . .. 
-· . 

There are several factors which may have affected t.:e amount· 
c! penalties the United States has received in settling or . 
litic;ating Clean Water Act cases in ~89: · 

a. For the second full year, the availability of 
administrative penalty authority, pursuant_ to the WQA of 1987; 

b. The Clean Water Act settlement penalty policy 
which, absent a!::ility to pay or litigation considerations, · 
requires recoupment of economic benefit and a gravity component: 

c. .Use of the BEN compute= model to calculate 
economic benefit; and 

· d. '?he agency's emphasis on enforcement of the 
National Municipal Policy and the pretreatment rec;ulations. 

4. Use of Penalties 

Ninety-eic;ht·percent of the judicial cases concluded in FYB9· 
included a penalty.• See Table l. This continues the post-1985 
trend of concludinc; virtually all Clean Water Act civil judicial 
~ases with a penalty. See.Figure l (Use of Penalties in CWA 
Judicial cases FY75-89). · 

Virtually all administrative penalty actions in FY89 were 
concluded with a penalty. See Table 4. 

' - J 

s. Jugicial Penalty Erofile 

The penalties which establish ~e data base for the judicial 
penalty profile include only upfront, cash penalties payable to 
the United States. 

·Only entered consent ·decrees or judicial decisions are 
counted as concluded cases in the data base. Multiple compl~-nts 
consolidated in one con5ent decree or decision are counted as one 
concluded case. 

,. The one case concluded without a civil penalty was.Ashland in 
Rec;ion III which was also the sul:>ject of a criminal case nettin9 
a penalty of over 2 million dollars. 



a.· Number of cases 

'l'he total number cf judicial cases concluded in FY89 
(includµtq those conclud~d without a penalty) was 56. This is a 

·drop ·to approximately·· the-J._.,el.- reported"·~r-f'Y86. -· ~- Figur~ i •. - . -. . . 

b. Total Penalties 

Total penalties for all concluded judicial cases in 
FY89 was $9,744,000. ~Table 1. See Figure 2 (Clean Water Act 
Penalties By Year - Judicial cases). 

c. Typical Penalties 

The median penalty for all concluded judicial cases in 
FY89 (includinq those concluded without a penalty) was $50,000. 
~Table l. This is an increase from FYSS median of $37,500 and 
a new hiqh pcint for Clean Water Act NPDES Cases. ~ Fi~e 3 
(Median Penalties - Clean Water Act - All Conciuded Judicial 
Cases). 

d. Highest Penalties 

The hiqhest penalty in FYB9 was neqotiated by Reqion v 
in a concluded case aqainst ~ for $1,540,ooo. The next 
highest penalty was neqotiated. by Region VIII aqainst 
Metropolitan Denver Sewaqe Disposal District for $1,125.000 •. see 
Table 3. · · · . 

e. Comparison of Regional Uses and L@vels of Judicial 
Penalties 

Two Reqions concluded cases with penalties of over one 
million dolla;-s in FY89. Reqion V obtained the largest amount of 
penalties, $3,389,000. Reqions III, I.V, VI and VIII obtained 
penalties of over $1,000,000 total. 

In terms of the numl:>er of cases conclµded, Reqion IV 
concluded the most cases (15) followed by Reqion VI (9). see 
Table 3. 

6. Ac:bninistrative Penalties Profile 

'l'he penalties which constitute the data base for the 
administrative penalty profile reflect upfront, cash penalties 
which are to be paid to the United States qenerally·within 30 to 
60 days. In a few instances payment terms extended beyond 60 
days without interest payment. Since discounting these few 
extended payments to present value would not chanqe the data 
siqnificantly, they have· not discounted. 



a.·. Totat Penalties and Number and Type of Cases . ·. 

In FY89 the total penalties ·for all· concluded NPDES 
administrative penalty orders was $2,801,525. This was an 
increase of.500% over.FY88 which was the first full year of 
~implementation;· The- total·'lmJllber of fi-nar'rac:lmi'ftistretivrpenalty 
. Qrdars ·-was 166, a· four-fold·· increase over the •o final · 
administrative penalty orders in FYSS. Of the 166. conclude~ 
administrative penalty orders, 120 were Class I penalty orders 
and 46 were Class II penalty orders. The penalty orders were · 
issued for a variety of violations: effluent violations (83); 
pretreatment violations (39); failure to submit discharqe 
monitorinq reports or submission of late reports (ll); 
unpermitted facilities or unauthorized discharqes (25); failure 
to.start or complete scheduled construction (these are frequently 
National Municipal Policy violations) (4); a~d operations and 
maintenance violations (4). 

b. Efficiencies of Use 

The administrative penalty orders in FY89 were 
concluded, on an averaqe, within 156 days of beinq issued. Class 
I cases, on an averaqe, took.136 days.to conclude; Class II 
cases, 210 days.. All of the penalty orders concluded in FY89 
were achieved by consent order; none of the concluded cases were 
decided as a result of a formal hearinq. · 

c. Typical Penalties 

'l'he median penalty for administrative penalty orders 
concluded in FY89 was $10,000. This was in increase of 18% over 
the FY88 median penalty. The median for Class I actions was 
$5,750 and for Class II actions $35,ooo. Ninety cases were 
concluded with penalties of $10,000 or more. 

d. Penalties Xssued to Municipalities 

Sixty-one of the 166 respondents were municipalities. 
'l'he median penalty assessed aqainst municipalities ($10,000} was 
identical to the median penalty for all administrative penalty 
orders concluded in FY89. · 

e. Eretreatment Penalties 

'l'hirty-nine pen~lties were issued for pretreatment 
violations, 27 to industrial users (I'Os) and 12 to municipalities 
for failure to implement all or part of a pretreatment proqram. 
The median penalty assessed aqainst It7s was $14,000; the median 
penalty assessed aqainst a municipality was $18,750. 

f. Highest Penalties 

The larqest penalty order concluded in FY89 was issued 
by Reqion I aqainst an industrial user, Imperial Pearl Company, 



·for $100,000. ~a.next ·highest, issued by Region VI, was for 
$98,000 against AT&T Information systems Inc. 'l'he highest . 
penalty against a municip&lity·.was. tor $65,ooo, issued .to the 
City of McAllen, Texas. · · 

... • .- •'·"""CJ•·.~ ~comparison ·afrRegi:onal:1Jse1mi Level of .Penal-t"ies 
• • tW • : •'• 

Region VI issued almost one-third "(54) of the 
administrative penalty orders concluded in FY89. In Regicn·VI 
authority for the HPDES program is vested in EPA for all but one 
State. Regions IV and X had ·the second and third largest number 
of final administrative penalty orders. (29 and 14 respectively). 

. Region VI obtained the highest amount of penal~ies 
($921,825) •. Region V had the second highest amount of .penalties 
($336,000). 



t.. \ . ,..., 
r·, 

·• ' ·1 . ' 
·~· 

Total 
Dollars 

9,744,000 

Ho. Ca••• 
•/Penalty 

55 

Wo. Cll••• 
. v/o P•n•lty 

1 

Total 
Ca•e• 

TABLB I 
CWA-NPDES 

Total Civil Judicial Penalties 
For All Caaea conalud~d In FY 191t 

I or total 
v/Penalty 

AYeraga 
l'enaltr 

A••r•9• au ... ,... Redl•• au 
conol. CB••• ••naltr . conol.· C•••• 

981 177,lH 17t,ooo 18,DOO 50,DOO 

TAllLB I 
CWA-NPDES 

Total Civil Judlalal Penaltl•• 
By Size of Penalty FYltlt 

' 
I 

J 
~ 

. .. 

• 
~ i • zero 9 s $5,000 < $10,000 < $25,000 < $50,000 < 100,000 <fl Rlllloit .. ~ tl aUUon 

l • 3 

Re9lon Total No. caaee 
Dollar• v/Pe~altr 

l 20l,500 
2 388,000 
J 1,IU,500 
4 1,J51,000 
5 J, J89,000 
6 1,011,000 
1 117,000 
R l, J55,000 
9 ao,ooo 

10 205,000 

TOTAL ti. 7 44. 000 

4 
I 
5 

15 
9 
I 
1 
4 
2 
3 

55 

7 ' 

tro. Ca••• 
v/o Penalty 

0 
0 
1 
0 
0 
0 
0 
0 
0 
0 

1 

,. 
f ,. 15 - 111 2 

) 

; . 
TULB J 

CWA•HPDl8 
Total clvll Judlalal P•naltl•• 

Total t Of Total Aft HP ••••••au lladlan ...... &ll 
Caae• v/Penaltr Penal tr cono1. C.••• Pana1tr conol. caa•• 

• 100• 51,t525 51,Ha 11,ilo a:1,1io · 
I 1001 14,117 H,117 10,oao 10,oao; 
I an 323,300 Ht,U7 110,DOO JU,71,0 t 

15 10ot 90,400 to, too to,000 to,aoo · 
9 lOOt 311,!151 '71,IH aa,aao 90,000 . 
I 1001 . Ul,!IOQ. 111,900 13,llOO 13,900 ~ 
1 1001 137,000 U7,000 137,000 lU,000 t 
4 lOOt 331,750 ,,., 750 10;000 10,000\ 
2 1001· 40,000 to,poo . to,ooo to,ooo 'i 
3 lOOt ll,3Jl 11,333 10,000 10,000 

51 981 177,114 174,000 ss,ooo 10,000. 

••theft ..... 
1,5H,OOO 

....... t ,._. 

to,ooo 
. l~D,000 
I00,000 
900,000. 

1,H0,000· 
110,000 
U7,000 

1,us,000 
10,000 

l!IO,OOD 
. ·~ . f 1,Ho,000 





VII.20. 

•py 1990 Guidance for Reportinq and Bvaluatinq POTW Noncompliance 
with Pretreatment Implementation Requirements•, dated September 
27, 1989. Reproduced at VI.B.33. this compendium. 
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VII.21. FY 1995 Guidance Document for Enforcement and Compliance 
Asslirance--Memorandum of.Agreement Process, September 10, 1994. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
-- WASHINGTON, O.C. 20460 

. . 

SEP 2 0 1994 . 
... ... 

--,, OFFICE OF 
ENFORCEMENT AND 

COMflt~ASSURANCE 

MEMOBANDUM 
.. 

•• 

SUBJECT: FY 1995 Guidance Document for Enforcement and 
Compliance Assuranc~e ~~- · 

. ' . ~. 
FROM: (~ Steven A. Herman, As st nt dlli' strator . 

~Office of Enforceme and C mpl' ce Assurance 

TO: Regional Administrators 

A memorandum dated June 14, 1994, from Elaine G. Stanley, 
Director, Office of Compliance, transmitted the draft FY 1995 
Guidance Document for Enforcement and Compliance and requested 
your comments. We appreciate your comments' and have .. revised the 
document to reflect these comments as well as those received from 
Headquarters' offices. The final .guidance document for·· .. 
developing your FY 95 Regional/Headquarters Memorandum of . -.. .... --. 
Agreement (MOA) is attached. This document sets the stage for 
developing a landmark comprehensive and unified enforcement and 
compliance plan. · 

We believe this final document is more reflective of our 
intent to provide Regions with solid direction in developing a 
plan to address OECA's strategic objectives for assuring 
complian~e, while also allowing the Regions flexibility to meet 
these objectives during FY 1995 •. While recognizing the necessity 
of maintaining traditional enforcement outputs for deterrence 
purposes, we must strive to create the appropriate balance, as 
envisioned by the Administrator, between traditional enforcement 
activities and innovative appr~a¢hes for ensuring compliance. 
Further, we need to ensure that any changes in enforcement 
activities are balanced with measurable, non-traditional· 
activities which pro'Jllote .·compliance~ .During· the .last. several 
months the National Enforcement Investigation Center (NEIC) has 
solicited Regional needs for support on their enforcement program 
irt FY 95. The agreements reached for this support should be 
reflected .in MOA negotiations. 

~ OECA.has attempted to incorporate in its MOA process the 
relevant and successful features of MOA processes run by the 
Office of Air and Radiation and th~ Offic~ of Pollution 
Prevention, Pesticides and Toxics. However, as the Agency's· 
first MOA which integrates enforcement and compliance assurance 

00. Recycie~·r."':"' =~•bl• n- "TI Pt"''"" • . .. . · , .•• .,.... on PADI' O'l.a 
'CO cc-·.1:·1 • · " .... ~ntM2!i011 
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. activities from all of EPA's media programs, the OECA MOA is more 
··comprehensive in scope.than the single media MOAs you have 

developed. As we proceed through this first year of the annual 
OECA_MOA process, all participants should recognize that we are 
implementing t~is process for the fir~t time, and that it will be 
improved as we ·gain more experience. .. ,, 

When.submitting your Regional M9A proposal, please provid~ 
two copies to the Planning Branch, of the Enforcement Planning, 

·Targeting and Data Division within, the Office of compllance by 
Noveml:>er 4, 1994. The Planning Branch will facilitate the 
coordination effort for finalizing and negotiating t~e MOAs and 
consulting with other offices within OECA in the process. We 
expect negotiation-on the MOA will be concluded.by January·13, 
i·995·~ Final signed MOA.s will be transmitted to the Regions • 

. \ 

I appreciate your commitment to making the enforcement 
program stronger and more effective and look forward to worki~g 
together to achieve this goal. I also want to thank you and your 
staff for past and future cooperation which has helped OECA get 
off the ground quickly and effectively. Please address any 
questions or concerns to Jack Neylan, Chief, Plannin~· Branch, at 
202/260-7825. 

cc: Assistant Administrators 
Deputy Regional Administrators 
Regional Counsels . 
Regional Multi-media Coordinators 
OECA Off ice Directors 

·. 



. FY 95 GUIDANCE FOR .THE ENFORCEMENT AND COMPLIANCE ASSURANCE 
MEMORANDUM OF AGREEMENT PROCESS . 

I •. INTRODUCl'ION 
. • 

The purpose of the Headquaners/Regional Memorandum of Agreement (MOA) is to 
implement a consolidated enfor~ement and compliance program to promote and achieve EPA's 
national goals. The process is further expected to enhance H~quaners/Regional 'partnerships within 
the new organizational structure, as we work together to strengthen well-established methods of 
enforcement and develop new approaches to compliance assurance. 

The FY 95 MOA guidance that follows begins the transition for developing a comprehensive 
plan by unifying the enforcement and compliance planning process through the preparation of a single 
MOA. The development of the FY 95 guidance was necessarily compressed due to the fact that the 
Office of Enforcement and Compliance Assurance (OECAJ was not officially reorganized until June 
8, 1994. The development of FY 96 guidance will feature a timely and collaborative priority-setting 
process involving media programs, Regions, states, and other partners. Such a process was not 
possible for FY 95. 

Our FY 95 guidance and MOA .process focuses on building successful enforcement and 
compliance a5surance programs. . This approach requires that this guidance define success in 
enforcement and compliance assurance, and the next section provides that definition . . 
II. DEFINING SUCCESS IN ENFORCEMENT AND COMPLIANCE ASSURANCE . . .... _..., 

A successful enforcement and compliance assistance program is one which reflects the 
foilowing strategic objectives: 

--... 

l .) Achieves compliance and environmental· improvement by using a broad range of tools such as 
compliance monitoring, expanded outreach, compliance assistance, and civil and criminal enforcement 
actions; 

2~) Maintains' an imposing enforcement presence by keeping total enforcement outputs at current 
levels, assures that violators do not profit from these violations, and ensures vigorous, timely, and 
high quality enforcement against violations of envii-onmental statutes; 

3.) Uses multi-media, whole-facility, sector-oriented, and/or place-based approaches to target 
remediation, enforcement and compliance assurance activities. Also incorporates environmental 
justice and pollution prevention into targeting and planning activities. · · 

4;) Moves toward measuring results and the impact of activities in more sophisticated and meaningful 
ways. 

As we proceed into FY 95, the MOA process will be used as a tool to integrate these four 
'CECA objectives with enforcement and compliance assurance priorities identified by Headquaners 
media programs, Regions, and states. The MOA guidance encourages the use of the full range of 
tools to achieve compliance, but also recognizes the importance of maintaining traditional enforcement 
outputs (e.g., civil/administrative/criminal .actions and inspections) at the level of previous years. The 
MOA process will be used to strike a balance between the need to move toward ·new approaches and 
the need to maintain traditional outputs. · 



Among the purposes for which your Region should use the MOA submission are to: .request 
Regional adjustmeots to previously identified Headquaners media program enforcement priorities .. 
{i.e., if that prioriiy is not appropriite for your Region); propose Region specific enforcement· . 
priorities not relected in media-specific enforcement guidance (i.e., if you have identified a Regional 
environmental problem which can be addressed through use of enforcement and compliance assuraqce 
tools); and to propose trade-offs .in the use of various tools and activities (e.g., the use of compliance 
assistance in place of compliance monitoring inspections for a particular initiative, greater use of 
multi-media cases .and reduced production of certain single-media cases). All enforcement and 
compliance assurance portions of MOAs developed in accordance with media-specific guidance should 
be attached to this MOA. 

This guidance explains how adjusttnents and trade-offs can be proposed in your MOA 
submission so they can be discussed in MOA negotiations with OECA. · 

III. SPECIFIC FY 95 ACTMTIES AND COMMITMENTS 

. The following discussion provides additional details for each of the four .objectives along with 
Headquaners suppon directed to each ,objective and a request for Regional activities which suppon 
the objective. Regions should use this discussion as they develop their individual MOAs and tailor 
activities and resources to their highest priorities. The MOAs should also reflect and incorj>orate the 
agreements reached between the National Enforcement Investigation Center (NEIC) and the Regions 
for suppon of Regional activities in FY 95. Section IV presents a format for the Regions to use in· 
preparing and submitting. their MOA to Headquarters. - · · 

.......... 

Objective I; Using a Broad Range or Tools to Maximize Enrorcemmt and Compliance 

Description: EPA has a wide variety of tools to use to bring about compliance with the nation's 
environmental laws. These tools can be seen as a spectrum - &om compliance assiswice designed to 
prevent violations, compliance monitoring to identify violations, administrative and civil litigation to 
correct and deter violations, and criminal prosecutions to deter noncompliance and to punish violators. 

A successful program utilizes the full range of tools to achieve maximum compliance. The selection 
and application of these tools should be tailored to the specific environmental or noncompliance 
problem being addressed. For some problems, one tool is .appropriate, for others a mix of tools is 
the most effective strategy, while still others might require various tOols to be used in stages, over 
time. 

Headquarters Support: To .facilitate this element of a broad and innovative enforcement and 
compliance assurance program, the following activities are planned or underway at Headquaners: 

Policies: 

o· Issue a shutdown policy for repeat offenders. This policy will focus on the universe of 
combustion facilities. (Resource Conservation and Recovery Act (RCRA) Enforcement 
Division) 

o Develop a policy for determining National Pollutant Discharge Elimination System {NPDES) 
compliance for limit$ below detection levels. (Water Enforcement Division) 
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Issue a policy providing for enhanced public panicipation during th~ enforcement process and 
will, if appropriate, work wi.th the.Regions to launch.a pilot project under this policy. : 

. (RCRA Enforcement Division and Office of Site Remediation Enforcement) · 

o Develop a national Sanitary Sewer Overflow (SSO) policy in coordination with Office of 
Water. (Water Enforcement Division) 

Guidance: 

o Worker Protection· Standards Interpretive G1,1idailce. (Agriculture and Ecosystem Division) 

o Guidance on alternative compliance approaches for use with small.towns~. (Chemical, 
Commercial Services and Municipal Division) 

o Develop a multi-media plain english guidance to regulations for the dry cleaning industry. 
(Chemical., Commercial Services and Municipal Division) 

o Draft RCRA Waste Analysis Plan (W AP) Guidance for Boiler and Incinerator Furnaces 
(BIFs). (Chemical, Commercial Services and Municipal Division) · 

o Develop Monetary Awards Program Guidance. ·(Air ·Enforcement Division) 

0 Develop Field Citations Program Guidance. (Air Enforcement Division) 
"'- ....... 

' -0 Develop Citizens• Suits Guidance. (Air Enforcement Division) 

o Develop the General Duty Clause Guidance under. section .l 12(r). (Air Enforcement Division) 

o Develop applicability and compliance guidance under the New Source Review provisions. 
(Air Enforcement Division) 

o Develop guidance for acid rain programs. (Air Enforcement Division) 

o Develop guidance and provide assistance to Regfons to ensure effective use of AJtemative 
Dispute Resolution (ADR), De Minimis settlements, and mixed funding 1 (Office of Site 
Remediation Enforcement) 

Training: 

o Organize and operate a facility in Washington, D.C., to train Headquaners, Regional, and 
state personnel in traditional enforcement and innovative compliance assurance activities. 

· (Enforcement Capacity and Outreach Office) 

p Develop and conduct a Land Disposal Restrictions Update Course covering the Phase I and IT 
Rules. (RCRA Enf<:Jrcement Division) , 

o Develop and conduct a RCRA Enforcement Practitioners Course for regional .and state legal 
and technical personnel, provided that adeq~te funding can be obtained through the National 

. Enforcement Training Institute (NETI); (RCRA Enforcement Division) · 
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o Guidance and training on Executive Order (E.0.) 12856 Federal Facility Pollution Prevention 
· Plans.· (Fed~ral Facilities). 

o Provide training on pollution prevention for inspectors and other enforcement personnel. 
(Enforcement Capacity and Outr~ch Office) 

o Develop and conduct a course to •train-the-trainer" on environmental justice. (Enforcement 
Capacity and Outreach Office) 

Others: 

o Finalize a Federal Register Notice announcing EPA's intention to develop pilot projects under 
the Environmental Leadership Program. (Enforcement Planning, Targeting, and Data 
Division) 

o Continuation of work by an Agency-wide workgroup to address environmental auditing · · 
issues. (Enforcement Planning, Targeting and Data Division). · 

· Assistance in complying with new Municipal Waste Combustion Ash requirements. 
(Chemical, Commercial Services and MuniCipaI Division) 

o Additional Federal Facility Compliance Agreement (FFCA) Inspection. Reimbursement 
lnteragency Agreements (lAGs) with Department of Energy (DOE}, Department of Defense 
(DOD), and Civilian .federal Agencies. (Federal Facilities} ·- ·-~ -· 

o Assist in Maximum Available Control Technology ·(MACT) standard implementation as rules 
are promulgated. (Manufacturing, Energy and Transportation Division) 

o P~omulgate Enhanced Monitoring Rule for major air pollution sources and conduct training 
for Regions and States. (Manufacturing, Energy and Transportation Division) 

o Finalize Field Citations Rule. (Air Enforcement Division} 

o Chainnanship of FY 95 Worker Protection Ini~iative Workgroup and suppon to regions and 
states on worker protection compliance moriitoring and case development. (Toxics and 
Pesticides Enforcement Division) 

. . . . . 

o · Develop technical documents on major iDdustrial categories (relating to process, pollution 
sources, and waste streams) for use by regions and states in enforcement programs. (National 
Enforcement Investigations Center) · , 

o · Work with the Office of Solid Waste and Emergency Response (OSWER) to assure time! y 
.implementation of 40 CFR subpan S and Hazardous Waste Identification Rule - Contaminated 
Media Regulations .. (Office of Site Remediation Enforcement) 

o Revisit Cost Recovery Strategy to detennine if changes to cost threshold are needed. (Office 
of Site Remediation Enforcement) 
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o Provide guidance to impiement ~uperfund Reform Act (SRA) changes if SRA passes· .. (Office 
of Site Remediation Enforcement) · · · . . . . 

o Review Enforcement Project ¥anagement HandboOk:, and amend if appropriate. . (Office of 
Site Remediation Enforcement) 

o Initiate and maintain an electr~nic bulletin board for OECA to provide information to the 
Regions, States, and regulated community. (Enforcement Capacity and Outreach Office) 

Regional MOA Commitment: 

· For Objective l, each media priority Oisted in Appendix l)1 should be considered a work 
component, as discussed in se~tion IV, The MOA Process, ·oescription of OECA Objectives". As 
described in this section, for each media priority your submission should provide an explanation of 
activities. the suppon you will need from Headquarters, and the Regional commianent you are 
prepared to make. In the event th_at the Regions feel the media priorities do not provide a complete 
discussion of their enforcement and compliance programs. Regions should feel free to provide 
additional information regar:ding their ongoing program effons. Section IV provides a format and 
examples of the level of detail expected. (To avoid duplication, wherever appropriate. reference the 
enfon:ement and compliance·assurance ponion of your Regional media specific MOA, which you 
should attach to the OECA MOA.) 

. The Region should also discuss its overall approach, to meeting the objective·of using 
appropriate tools. to achieve maximum compliance, highlighting in particular the use of coriipllanee 
assistance in your Region's enforcement and compliance assurance programs. At the end of this 
section, the Region should provide a specific list of compliance assistance activities they are 
undenaking in FY 95, for example, workshops with industry groups on implementation of new 
regulations or training sessions for states .. 

Objective 2: Maintaining an Enforcement Presence 

Description: EPA must maintain and improve its capacity. to use a deterrence--based approach for 
assuring compliance. Enforcement actions are a primary means for assuring compliance because they 
demonstrate to the· regulated community that noncompliance will be detected and punished. 
Inspections will remain a strong tool for achieving a Federal presence and for assessing compliance. 
The credibility of the Agency depends on a strong and effective enforcement program .. Traditional 
enforcement activity remains a major motivating force for the regulated community's effons to 
comply with requirements and behave in -an environmentally-responsible manner. 

A successful program maintains an enforcement presence by keeping total enforcement outputs at 
current levels. For example, we expect that total inspections should remain at a consistent level, but 
within that total the targets for those inspections, as well as the mix of single media and multi-media 
inspections, will necessarily shift over time. This also. means that total case outputs should also 
jemain at least at current levels, but' within that total there may well be shifts in the number of 
outputs for particular categories of cases from year to year. 

' Appendix 1 includes the following media programs: Water; Federal .Facilities; Air; Toxics; 
Pesticides; RCRA; Remediation; Multi-media; and Criminal. 
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. . 
He:idquarters Support: To facilitate this element of a broad and innovative enforcement and 
compliance ·assurance program •. ~e following activities are planned or underway at Headquaners: 

·, 

Enforcement R11p9nse Policies/Guidance: 

o Provide revised policy ci>nceming the use of Supplemental Environmental Projects (SEP's):' 
(Multi-media Enforcement Division) · 

o Complete the revisions to the RCRA Enforcement Response Policy. (RCRA Enforcement 
Division) 

o Revise the Clean Air Act penalty policy. (Air Enforcement Division) 

o Complete Municipal NPDES Penalty Policy. (W~ter Enforcement Division)· 

o Revise the Significant Noncompliance (SNC) guidance for National Pollutarit Discharge 
Elimination System (NPDES) and Pretreatment. (Water Enforcement Division) 

o Develop guidance to enh.ance settlements. (Office of S_ite Remediation Enforcement) 
-

o Issue a guidance document that will assist the Regions in calculating the estimated economic 
benefit of non-compliance .. (RCRA Enforcement Division) 

·-
o Finalize policy guidance on "global settlements: (Office of Criminal Enforcement/Office of ..... 

Regulatory Enforcement) 

o Hazardous organic National Emission Standards for Hazardous Air Pollutants .(NESHAP) 
inspection guidance. (Chemical, Commercial Service and Municipal Division) 

o Multi-media Inspection Enforcement Program Guidance and Interim Final Status Report. 
(Federal Facilities) · 

Training: 

o Conduct an Advanced Penalty Policy Training Course for Regional personnel. (RCRA 
Enforcement Division) 

0 Deliver Superfund Enforcement Course and Attorney Orientation Course. (Office of Site 
Remediation Enforcement) · 

o Develop and deliver a comprehensive multi_.media inspection training course. · (Enforcement 
Capacity and Outreach Office) 

o Present a revised version of the Basic lriSpector Training Course. (Enforcement Capacity and 
Outreach .Office) 

o Present a revised version of the training course in Negotiations. (Enforcement Capacity and 
Outreach Office) 

6 



o Continue to provide trainin~ in the use of BEN/ABEL to support economic analysis.of 
enforcement case penalties. ('Enforcement Capacity and Outreach Office) · 

o . Issue a plain language guide to the RCRA Civil Penalty Policy to assist the Regions in 
explaining RCRA complaints '!-lld settlements to the general· public. (RCRA Enforcement 
Division)· · 

o Draft integrated municipal inspection fora) for water incorporating NPDES, sludge, and 
pretreatment. (Chemical, Commercial Service and Municipal Division). 

o Provide BEN/ABEL support for economic analysis of enforcement case penalties. (Multi-
media Enforcement Division) · 

o Complete Non-Administrative Procedures Act (AP A) administrative penalty enforcement 
procedures. (Water Enforcement Division) 

o Continue work on Sentencing Guidelines for environmental offenses. (Office of-Criminal 
Enforcement) 

o Continue support and participation in the Regional Criminal Enforcement Counsel (RCEC) 
workgroup, as part of Office of Criminal Enforcement's (OCE's) continuing effort lo-WoFk 
with the regions and to define the role of RCECs. (Office of Criminal Enforcement) 

Regional MOA Commitments: 

Under Objective 2, Regions should include all proposed commitments for targeted measures 
under· the former. STARS system. Targeted measures are those for which Headquarters and the 
Regions negotiate up-front commitments for the coming fiscal year .. For OECA purposes, these 
·targeted measures are conducting inspections and addressing drinking water fixed base 
SNC/exceptions. Fonns for these commitments have gone out either under media-specific MOA 
guidance or under separate memo (i.e. water program). Therefore, the only ponion of section IV, 
The MOA Process, which applies to Objective 2 for reporting purposes is the reference to Regional 
Commitments. Please attach summary charts to this document or reference pages in your attached 
m~ia-specific MOAs. 

Objective 3: Usin& New Tarzetin& Approaches 

Description: A major purpose 'of the reorganization was to enhance strategh: targeting of enforcement 
and compliance assurance activities .. Innovative approaches to targeting - such as those organized 
·around multi-media, whole facilities, industrial sectors, and geographic areas - offer at least two 
advantages. First, enforcement and compliance assurance resources can be oriented toward the full 
~ ' 
range of environmental requirements which apply to a facility, industry, or geographic area. Second, 

. enforcement and compliance actions can be organized around environmental problems and broad 
patterns of noncompliance rather than around individual provisions of single statutes._ 

A successful enforcement· and compliance assurance program identifies opportunities· to address 
. environmental ,problems and noncompliance patterns in industry sectors, geographic areas, and whole 
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fadlities. These problems and patterns become targets to which the various enforcement and 
compliance assurance tools are applied. · ·· ·· - · ·- -·-· · 

.. 
Headquarters Support: To facilitate this element ofa broad and innovative enforcement and 
compliance assurance program, the following activities are planned or underway at Headquarters: 

o Work with Office of Compliance and Program Office(s) on provision·~f inspection targeting 
data in suppon of initiatives as needed by Regions. (Toxics and PesticideS Enforcement 
D~is~aj . . 

o Provide Superfund Accelerated Cleanup Model (SACM) coordination support to Regions 4 
and 9. (Office of Site Remediation and Enforcement) 

o Development of a model sector compliance strategy. (OC ·sector Divisions) 

o Development of an interagency Memorandum of Understanding (MOU), with Customs, the 
Securities Exchange Commission (SEC), and the Occupational Safety Health Administration 
{OSHA). (Enforcement, Planning, Targeting and Data Division) 

o For industrial categories, develop national and region-specific rankings based on historical 
non-compliance patterns and Toxic Release Inventory data. These data will be used to review 
MOAs, Regional targeting, and set the baseline for measuring success.' (Enforcement, · 
Planning, Targeting and Data Division) · 

o Refine the Fonun~ 500 compiiance and enforcement profile data and provide suppo~ .to Uie 
Regions, OC Sector Divisions, and ORE in ·the interpretation and use of the data for targeting 
corporate-wide compliance and enforcement activities. Complete work with Dun&. Bradstreet 
to establish reliable corporate data linkages through Integrated Data for Enforcement Analysis 

·System (IDEA). (Enforcement Planning, Targeting and Data Division) · 

o Develop demographic and ecosystem targeting methods to support Environmental Justice 
activjties and ecosystem-based efforts such as addressing posted stream segments/contaminated 
sediments. (Enforcement Planning, Targeting and Data Division) , 

o Deliver software and user guides to facilitate calculation of wastewater pollutant loadings from 
point sources. (Environmental Planning, Targeting and Data Division) 

o Conduct assessment of current locational data in OECA databases to begin to improve our: 
ability to map facilities. (Environmental Planning, Targeting and Data Division) 

o · Provide compliance profiles on industrial sectors to· facilitate targeting. (Enforcement 
Plannmg, Targeting and Data Division/_ Manufacturing, Energy and Tt.~P~rtation Division) 

·'--· - ··-- ---· ··-------·---··---- .. -·--···--·- . 

o Develop and impleme~t a formal system for strengthening the panicipation of.state, local, and 
tribal authorities in the development of OECA planning, priority setting, and policy 
development. (Enforcement Capacity and Outreach Office) 

o Endangered Species Strategy (draft 30 days after federal Register Notice). (Agriculture and · 
Ecosystem Divisio.n) 
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o Pilot training in environmental justh;e communities designed to provide info~ation on bash: 
statutory requirements .. _(E_nforcement Capacity and Outreach Office) · 

o Ecosystem workplan. (Agriculture and Ecosystem Division) 

o Review State Operating Permit program submittals under }>an 71 of the Operating Pennit 
. Program; provide legal and technical suppon to regions, states and local offices on volatile 
organic compounds (VOCs). (Air Enforcement Division). ' 

o Implementation of the Investigative Discretion Guidance issued in FY 94 and priorities 
associated with it, including: data integrity, environmental justice. (Office of Criminal 
Enforcement) 

Regional MOA Commitments: 

Under Objective 3, Regions should provide a narrative discussion of their targeting methodologies. 
Innovative approaches to targeting include: multi-media; whole-facility; sector-oriented; place-based: 
risk-based; environmental justice; and pollution prevention. Regions should specifically discuss which 
of these iMovative approaches they utilize and should provide detail for the strategies identified. 
Regions should refer to section IV, The MOA Process, for the fonnat for completing this section. 
We recognize that this objective incorporates many of these new approaches for enforcement and 
compliance. Therefore, we are panicularly interested in Regional involvement, including pilots, in 
any of these areas. For each identified area, Regions should describe activities they are undertaking 
to support this area, requests for Headquaners' support and any associated commitments or.outputs. 

. . -· 
Objective 4: Moving Toward Measuring Results and Impag · 

Description: EPA's enforcement and compliance assurance program has relied exclusively on 
counting activities (e.g., cases issued, and dollars collected) as the sole means of measuring success. 
Over the next two to three years the program-should move toward a more balanced approach which 
uses result-based and impact-oriented measures to supplement more sophisticated and useful methods 
of counting ~ctivities. · 

I 

A successful enforcement and compliance assurance .program is one which contributes to the 
development of new national m~asures and aligns data collection and analysis effortS with those . 
measures. Counting the full range of activities (e.g., enforcement actions i!lil compliance assistance 

. efforts), measuring outcomes (e.g., the actual results of these efforts, not just their initiation), and 
measuring impact (e.g., compliance rates, improvements in environmental conditions) will be crucial 
to having a successful enforcement and compliance assurance program. Our proposed approach 
involves four components, as follows: 

1. Emphasize environmental results in enforcement. OECA recognizes the need to systematically 
collect data on environmental results (e.g., environmental conditions, loading reductions) and program 
impacts (e.g., value and nature of supplemental environmen~ projects (SEPs) and injunctive reliet). 

"To accomplish systematic data collection, we have recommended introduction of the judicial and 
administrative case completion data sheet.' Work on the final data sheet is underway with involvement 
by staff from several Regions. Preparation of the data sheets will be new work for Regional office· 
staff; however, it is the view of the work group that benefits gained from more systematic data 
collection (in terms of both data quality and a reduced need for most of the id 112& end of year 
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information requests) outweigh any increase in workload. We antic~pa~e piloting the case data sheets 
in two Regions in the first half of FY 1995, revising as needed and expanding to cover all Regions in. 
the second half of f.Y 1995. " · · 

2. Maintain current reporting on program measures. Although the Office of Policy, Planning '1d 
Evaluation bas announced the discontinuation of the STARS reponing system in .FY 1995, continued 
reponing of core. enforcement measures is critical to the mission of OECA. lber~fore, we expect the 
Regions to continue to maintain and repon this data. Regions should reference the FY 1994 Goals, 
Objectives, Commitments and Measures Guidance (Office of the Administrator, March 1994) which 
presents all Agency FY 94 STARS measures, noting that enforcement measures are identified with an 
"E" in the code. OECA commits to review the FY '1994 media enfotcement measures this year for 
the purpose of determining which measures may be eliminated for FY 1996 repo~ing. 

3. Measure compliance as well 8.s enforcement activities. This re-engineering will be largely 
.J..:..:omplished using existing data and applying newly-improved data linkages, SIC codes, and facility 
location information. The modifications that are planned (e.g., developing cross-media compliance 
profiles by industrial category) will generally be accomplished through new computer data,integration 
and retrieval capabilities and will be carried out by Office of Compliance staff. We do not anticipate 
that these changes· will add to existing Regional or State reponing burdens. 

4. Broaden measures of enforcement output through the implementation of an Enforcement 
Activity Index. We are developing more comprehensive activity indicators to provide comparable 
visibility to criminal enforcement activities, significant administrative a~ions, and sigilificant activities 
that address noncompliance at Federal facilities. These activity measures will also focus needed .._ 
attention on case conclusions, which as activity measures better link to environmental benefits than 
case initiations. OECA is recommending a set of four indexes - one each for civil judicial cases, 
criminal cases, significant administrative actions, and significant activities that address noncompliance 
at Fi=deral facilities - which when viewed together would constitute an enforcement .. profile." The 
index is intended as an enforcement communication and management tool, not as a tool for resource 
'allocation.· We anticipate piloting the index in the second half of FY 1995 and that all Regions will 
be involved in FY 1996. · 

Headquarters Support: To facilitate this element of a broad and innovative enforcement and 
compliance assurance program, the following activities are planned or underway at Headquarters: 

o Pilot test and implement the Case Completion Data Sheet. (Enforcement Planning, Targ~ting 
and Data Division) 

. . 
o Complete the design and definition of the Enforcement Activity Index and develop guidance to 

assist the Regions in implementing reponing mechanisms. (Enforcement Planning, Targeting, 
and Data Division) 

o Re-engineer reponing using existing data and measures of SNC and compliance status/rates to 
incorporate multi-media, sector, and environmental justice perspectives. (Enforcement 
Planning, Targeting and Data Division) , 

o Docket will be enhanced to incorporate data needed for OECA Measures of Success effon, 
and other user recommended changes. (Enforcement Planning, Targeting and Data Division) 
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o · _Federal Facilities Tracking System (FFTS) User's Manual and Training. (Federal Facilities) 

o Annual A·106 Regional Review Guidance. (Federal Facilities) 

o Provide guidance on the compliance and enforcement use of enhanced and periodic 
monitoriilg data. {Manufacturing Energy and Transponation Division) 

o Permit Compliance System (PCS) enhancements - ability to switch from a two digit year 
code to a four digit year code to input a year greater than 2000 and ability to print on-line 
retrievals. (Enforcement Planning~ Targetii:ig and Data Division) ' 

. o The IDEA system will be enhanced to have a Windows interface. Training on IDEA will 
continue. Regions will also continue to provide assistance to Regions on· speciaJ projects. 

· (Enforcement Planning, Targeting and Data Division) ·. · ·. 

o Air Facilicy Subsystem (AFS) - a PC utility will be provided to assist in the calculation· of 
source class from emission and anainment data. (Enforcement Planning, Targeting and Data. 
Division) · 

o Training on CECA enforcement and compliance databases will be scheduled for Regions as 
needed (including Docket, PCS, etc.) (Enforcement Planning, Targeting and Data Division) 

o Develop acid rain allowance tracking system. (Air E~forcement Division) 
...... , .. 

Regional MOA Commitments: 

For Objective 4, Regions should describe the conunitment it is prepared to make to:. support 
development of improved or new measures of success; panicipate in efforts to collect information 
(e.g., the case completion data sheet) needed for new measures; and .panicipate in pilot projects to 
actually implement new measures. Regions should follow the format provided in section IV, The 
MOA Process; however, ·the activity should cover whatever new measurement effort they have 
underway-either panicipatfog with Headquaners or independent Regional efforts-and then discuss 
where Headquaners support is needed and identify any conunitments or completion dates if available. 

The Region should also discuss its overall.efforts to improve the quality of enforcement and 
compliance assurance data. · 

.IV. THE MOA PROCESS 

This section describes the schedule and format for submitting, revie~ing, and completing the MOAs. 

A. SCHEDULE FOR SUBMISSION/NEGOTIATION PROCESS 

o The Regions will have until November 4, 1994 to submit their MOA proposals. The 
Regions should follow the outline provided in this guidance and anach enforcement and 
compliance assurance sections of their FY 95 media specific MOAs. In FY 96 all 
enforcement and compliance activities will be consolidated within the CECA MOA guidance. · 
Each Region should submit its MOA proposal to the Planning Branch, of the Enforcement 
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Planning, Targeting and Data Division within the Office of Compliance. The Planning 
Branch will coordinate this .~ffort, consulting with other offices within OECA. 

. . 
'o The escalation process for addressing issues prior to MOA subinittal will· proceed a5 
follows: Staff level disc11$sions will occur early in the process to provide for understanding,' 
clarification, and resolution of issues where possible and will frame the discussion of regional 
priorities and program tradeoffs as necessary. One contact person from the Region will work 
with a designated contact person within the Planning Branch of O~CA. Where agreement is 
reached, no further action is required .. 

Those issues which cannot be resolved or require management decisions will be elevated to 
Branch Chiefs, Division Directors and Office Directors a5 needed. Most of the negotiation on 
program priorities and tr.ade-<>ffs will occur at this level. These negotiations should be done 
quiddy, efficiently, and in a collegial manner. Our intent is to complete these discussions 
wherever possible prior to formal submittal. 

Upon submission or the MOA proposals, communication on remaining unresolved MOA 
policy issues and negotiation or final commitments will be held only between the OECA 
Office Directors and Regional Division Directors, or a higher level ir necessary, ror those 
significant issues where agreement cannot be reached. The Assistant Administrator/Deputy 
Assistant Administrator in Headquarters will conduct conference calls with .~ch Regional 
Administrator/Deputy Regional Administrator in the Region for the purpose o( resolving . 
issues and finalii:ing the Agreement for each Region. · -............. 
o The negotiation process mlist be completed no later than January 13, 1995. Final signed 
MOAs will ·be transmitted immediately to the Regions. 

B~ REGIONAL DEVELOPMENT OF AN MOA PROPOSAL 

I. Outli or Regional/Headquarters MOA 

a. Trammittal and Highlights Memorandum (no· more than 2 pages) 

b. Regional Program (explained in more detail under' Part II. or this section) 

i. Description or OECA Objectives 
In gerural, tM Regional rtsponse to each OECA Objective should be 
described as follows: -

Brief narrative tkscribing, strategi~y, what tM rtgion is doing to 
meet the objective.-
, - .. -- .. --- .. 

Whert the Re,u;n is conducting a specific activily towards an 
objective, the following injonnaiion should be provided. 

. . 

ActiviJy Description: 
HQ Support: 
Regional Carrunitnunts & ActiVitits: 
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ii. · . Regional Specific Issues - Optfonal 
iii. Re5ource Utilization Summary (Including investments/ 

disinvestments) · 

c. Attachments 

Enforcement and Compliance Assurance components or the annual 
. planning documents (i.e., MOA~ RIP) developed through Media 
Specific Guidances 
Optional Supporting Regional Attachments 

II. Detailed Discussion or Regional Program (item b. from above outline) 

The main objective within this section is to describe how compliance and enforcement 
activities will be directed to meet the CECA 's strategic objectives for Enforcement and Compliance 
Assurance in as brief and concise a manner as possible, and to identify milestones and products to 
capture and monitor progress. 

Regions should submit narrative descriptions for their planned activities unless specifically 
requested otherwise. Regions will be expected to identify the resources (FTEs and grant dollars) and 
measurable outputs allocated to .each activity and program objective. The format below is d~igned to 

: assist Regions in organizing this section of the repon. · 
·~ ....... --· i. Description or OECA Objectives 

This section should provide a brief narrative describing how the Region intends to meet the , 
CECA objective. In addition, where appropriate, the Region should provide a more detailed 
description of work components (activities) that will be ·conducted to m~et the objective. Each 
activity under each objective should be des'cribe as follows: 

Activity Description: 

[Specific activity or related groups of activities under each objective) 

HQ Suppon: 

[As applicable, discuss needed guidance or other Headquarters actions that potentially may 
impact the achievement of the· stated activity] 

Regional Commitments & Activities: · 

[Specifically define the outputs or commitments that the Region agrees to meet and include 
appropriate timetables associated with the outputs. Where a Region is seeking flexibility to 
undenake a specific activity, the Region should discuss the rationale, the impact and identify· 
the ·measurable results produced by this action.] · 

For Objective 1, each media priority Oisted in Appendix 1) should be considered a work component. 
Where the Region feels that additional information beyond the media priorities is needed to adequately 
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l!over their program, Regions should feel .free to add details to provide a more complete ·discussion. 
[An example write-up for an aCtivicy under Objective #1 is provided in Figure 1). 

. . •. 

The Region should also discuss its overall approach to meeting the objective using appropriate· tools to 
achieve maximum compliance, highlighting in particular the use of compliance assistance in your ' 
Region's enforcement and compliance assurance program. At the end of this-section, the Region 
should provide a specific list of compliance assistance activities they are undenak.ing in FY 95. 

For Objective 2, Regions should include all proposed commianents for targeted measures (as 
described in section_[~.) under the former STARS, Fo·r reponing purposes, please attach summary 
charts or reference pages in attac~ed enforcement and compliance assurance sections of the media 
specific annual planning documents"(i.e., MOA, RIP). · 

For Objective 3, .Regions should provide.a brief narrative discussion of their targeting 
methodologies. Reglons should specifically discuss which of these innovative .approaches· they utilize 
and should provide detail for the strategies identified. For each identified strategy, a more detailed 
description of work components (activities) that wiH be conducted to meet the objective should be 
included. (An example write-up for Objective #3 is provided in Figure 2.] 

For Objective 4, Regions should provide a brief narrativ~ discussion of their efforts to move toward 
measuring results and impacts. The Region should describe its commianent to develop their own 
measures projects; to suppon development of improved or new measures of success; to. participate in · 
efforts to collect information needed for new measures; and to participate in pilot projects to actually 
implement new measures. A more detailed description of activities that will be conducted to meet 
the objective should be included when appropriate. . 

ii. Regional Specific Issues - Optional 

This section, which is optional, allows the Regions an opportunity to present management 
issues to Headquarters. It should include impediments that affect the ability of the Region to operate 
effectively in accomplishing its goals. 

iii. Resource Utilization Summary - FrE and State Grant (Including 
investments/disinvestments) 

We are requesting that the Regions provide summary information on utilization·of 
enforcement and compliance assurance FTE and state grant funds. 

For FI'E, we need to know how many ·FTE, both federal and Senior Environmental 
Employees (SEES), are allocated to four broad functional. areas (compliance assistance/promotion, 
compliance monitoring, enforcement action, and program management) for each of the single-media 
and multi-media program5 of the Region. We would like each Region to submit an FTE Utilization 
summary for each program area. Please designate separately the SEE and federal FTE. An · 
explanation and example of the· FTE Utilization Summary appears in Table I. 

For each "Change in Level" indicated on the FTE Utilization Summary, we would like you to 
provide a summary explanation for the invesunent/disinvestment. An example of this explanation of 
investments/disinvestment is provided. in Figure 3. · 
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For state gram funds, we are requesting a breakout of grant funds by function, and the ..:han 
to be completed for each State is provided in Table 11. We understand that FY 95 pr:ograms are 
already negotiated, and thus we are· trying to c~prure a "snapshot" of grant fund allocation rather than · 
shift funds at this late date. For each 'state. we are asking that you use your best professional 
judgment to allocate the enforcement portion of those state grants across four functional areas and also 
indicate the amount of the total grant (i.e., enforcement and non-enforcement). · 

C. REPORTING REQUIREMENTS 

Regions are to submit concise reports at mid-year and end-of-year to reflect progress made 
and issues unresolved. Where an OECA Regional evaluation coincides with the timing of a mid-year 
or end-of-year report. Headquaners. will discuss with the Region the need for any additional · 
information beyond the Regional evalµation report. 

A. M_id-Year Report 

o The report should highlight their progress in shifting resources between 
investment/disinvestment areas. 

o The report should discuss wh~re media-specific priority commitment levels. initiatives, and 
MOA goals/objectives are either being significantly exceeded, or Region is experiencing great 
difficulty in meeting them. 

·, 

-Reasons for success/impediments should be clearly defined. -......... --..... 

o This information should be provided in a narrative form, with separate headings for each 
i:ommitment, initiative. or goal being addressed. · 

o Impediments, success stories, and investment/disinvestment updates should be provided in 
separate sections. 

o. Mid-year reports (no~ to exceed 15 pages) should be submitted· to the Planning Branch, 
EPTDD, QC by May 1, 1995. 

0 

B. End-of-Year Report 

·Detailed reporting guidance will be provided in the near future identifying time frames, 
format and required elements. 
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Example Description or OECA Objective 11 Write-up. · 
([aken from Toxics Priorities) 

Activity: 

EPCRA Section 313 non-reponers and data quality · 

HQ Support: 

No additional suppon is required from HQ. 

Regional Commitments & Activities: 

Currently, the Region estimates that it will have conducted 34 - 38 inspections in 
F.Y 94. 4 of which were data quality (DQ) in conjunction with interdivisional 
multimedia inspect,ions.· This is an increase of 4 - 8 in the fourth quarter · 
.inspections made. possible by the completion of training of our second TRI · 
inspector. The data quality inspections have resulted in a high violation rate for 
that category. A pilot study with a new TRI data quality analysis technique 
targeting xylene releases was begun with ~~ This methodology has uncovered 
several major· violations without the necessity of an initial on-:site visit. - Region _ 
conducts training to industry on the last Wednesday on· each month and twice .in _ 
June (13 total). An additional 14 training ~essions were conducted in Region's 
states. In an effon to increase outreach to citizens, we expect .to conduct a Train
the-Trainers workshop for Librarians on the availability and use of TRI data. 

r 

Due to the continued complexity of the Form, Region _ plans to maintain the 
current industry outreach effort and promote decentralization of the TRI outreach 
program to the States. We plan to expand Form R workshops to include Federal 
Facilities. We also plan to increase the inspections in FY 94 up to SO inspections. 
We anticipate conducting 5 DQ inspections with an increase in DQ activities by 
application of our new DQ Analysis Method to the rest of Region 6 and other 
volatile organic compounds. · · 

For FY 95 the Region will conduct monthly training to industry at the · 
Regional office, 14 training sessions in .the Region's States, and SO inspections 
(5 or which will be DQ) evenly divided by quarter. Activities will be reported 
through STARS and EPCRA newsletters. 

Figure 1 - Example Description of OECA Objective #1 ~rite-up 
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rate-up 

Narratift Description: 

The Region bas begun to integrate several innovative targeting apprpacbes into its 
enforcement and compliance assurance programs. First, all media programs in the 
Region will target 20% of its inspections using the IDEA System. The Region will 
target thos~ facilities that have had significant noncompliance in any media and app'ear 
listed in more than one media databa!e. The Region will concentrate this multi-media 
inspection activity within the sensitive ecosystem i_dentified in our .comparative risk 
project conducted with the state of __ _ 

Additionally, the Region established an environmental justice targeting task force. The 
task force has identified, by zipcode, sensitive populations in all the states of the 
Region. This information has been made availabl«;. to all the states and the media 
compliance programs. For FY 95, the Region will-begin to identify the predominant 
industrial sectors that operate within the environmental justice areas.· It is anticipated 
that 103 of all· inspection activities will be focused in those areas identified as having 
environmental justice concerns. 

·Activity: 
..... _..., --· Multi-media Inspection Targeting 

HQ Support: · 
. ' . . 

The ~egion will rely primarily on the IDEA System for its Multi-media Targeting. 
Headquarters must continue to update the system with the· most accurate data. 
Headquarters will need to conduct one training course for Regional staff and provide 
assistance as needed. · 

Regional Commitments & Activities: 

The Region will utilize the IDEA system to develop target lists for all its programs. 
The criteria that the Region will use is to target those facilities that are sub jeer to more than_ 
one environmental statute and have 1'een in significant non-compliance in the last five years. 
Although, a full blown multi-,media inspection will not be conducted at each facility, the 
facilities will be chosen u~ing multi-media data. · These inspections will be concentrated in the 

geographic area, as this was identified by the Region and_xyz state as a sensitive --- . . 

ecosystem. . . . .. -·· .. . . 
For FY 95, the Region will target 20 % or all its program inspections through the . 
application or the IDEA system. In addition, these inspections will be targeted in 
the · geographic area. The Region will measure success or this targeting 
method by an increase in compliance rates within this area. 

Figure 2 - Example of Description of OECA Objective # 3 Write-up 
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Activity: 

Environmental Justice Inspection Targeting 

HQ Support: 

[identify needed support ror Environmental Justice targeting here] 

Regional Commitments and Activities: 

[identify Regional adivities and· commitments to implement this activity; be as 
specific as possible; discuss flexibility here if appropriate] 

Figure 2 - Example of Description of OECA Objective# 3 Write-up cont. 
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Tabl~ I - FTE l'tilizution Summary· 

FrE UTILIZATION SUMMARY 

Each Regional plan should identify the resources dedicated to the 
principal enforcement functions that meet the OECA 's strategic 
enforcement objectives. The following fonnat should be used for each 
single-media and multi-media program: . 

(Air) .,..OgrarD. 

FTE Utilization Summary · 

Change 
Resource Level in 

Functions FY 94 FY 95 Level 

... , Ii minimwn the Re1ion is czpecud IO Pkase indicau the Pktue indicau the · Pkase indicau 
oJJJress these area and add more if needed ID FY 94 nsow-ce apecud FY 9S amo111110/ 
more fully explain their program. kwl (F'1£), bolh l'WSOUtTe Jewl disinwsltMnllin-

· federal and Senior (F'1£). both ll&'srmeni of 
Eilvironmnual federal and SEEs, nsources. Pkase 
Employee (SE£J. devoud ID W Ollaeh a uraikd 
devoud ID W idenlifted junction uscitpaon of 
idenlijied junction vaU-t1ffs .. 

. Comp I iance Assistance/ 
. ....... 

Promotion 
(e.g .• Ownach Activities'. 

Volun1ary Compliance1J 

Complia,nce Monitoring For uamp": 

(e.g .• l~pections, Monitorin1. and Sampling') 
20FTE 1SFTE (S FTEJ 
SSE£ S SEE 0 

Enforcement' Actions 
ft.g .• ·case DneloplMFll and Mt111111nrwnl'J 

Program Management .. 
fe.g .• Program Adminismuton and Suppon~ 

S1a1e Program Ouinach and Ovenighl, • 
L'sttMairuoin En/orcQMnl 0414 Sysumsi 

larilictuion nl Acttvitus 11•-'tr F.nch 1•unction 

1. 0111Tfach Actt.ldn - Con1nu, SWt and local, Federal Afmcy, PubUc. Media, Re1ulaud Community 
2. Volu"""1 Complla11c1 - Outnach!Edllcalion di,ycud iowani volwuary camplionce: uchntcal assisUJnce ID indJurry, 
pollulion prnmlion: non-ngulluory coinplionce inc1nli111s 
J. Inspections, Monilorlnf, IUld Sampl1Jr1 - Inspection plllnnin1 ONl coordinalion: Complionce inspections in&blding 
11au oversight: Moni1arin1. samplin1 and tmiuians ustin1: Lob mppon: Complit111t:t rnatti1arin1 and ll"GCkin1 
J. Case D1111lopnwnl an.ti 1111J11Gfl1Mlll (AdmlnlJll'adr1 aNJ Judklol) - Technical and "'al case dtwloplMFll: Case 

. screening. prtceuni-seaing cases: Enforcemtnl Response selection: Criminal case developmmi: ReferroJ and filing: 
Liligalion. disco11ery, motiOAJ pra.crict: prt- or po11-ftlin1 nttotialians: StllJonliu.JfnaliZJJlion: Consnu a1retmnuldec1Ye 
1racking: Cast closutY: PRP seturhts: . 
.S. SUU1 Program 0111nach an.ti lh1nl1hl - Suiu program ule1anon rrnews: S1121t pro1ram awni1ht: Granu 
""""!'is1ralion: Siau program t:ommunication,joilll plannin1 and~ Q&livili.u. 
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\· ·. 

Explanation· of Disinvestmentsanvestments <as noted in Chart) 

ACTIVITY: 

OBJECTIVE: 

COMMITMENT: . 

MEASURES: 

.. 
' 

[Briefly describe the sp~ific activity or related groups of activities 
· invested or disinvesteci in as reflected on· the Resource Utilization 
Summary Table] Ex. ~ Region is shifting 5 FIE from the Air 
lnspeaion program to perform water inspeaions and case suppon 
within the Region's Water Eriforcement Unit. 

[Briefly describe the OECA objectives related to this activity. J 
Ex. The Region is using a targeted approach for inspections to 
suppon high prioriry geographic iniriarives. 

[Specifically define the outputs or commitments that th~ Region 
agrees to meet and include appropriate timetables associated with 
the outputs. In addition, describe the impact of the related ·····- -· 
disinvestment.] Ex. The Region will perform 30 water inspections 
and will develop at least three significant water enforcement 
actions. 1his wiil result in a decrease in the air inspection ourpurs. 
We will reduce our air inspection commitmenrs by 45 inspeaions. 

(Progress will be reponed through traditional measures as well as 
new measure currently under development. All •trade-off" 
activities nnw have measures that measure the effectiveness of the 
activity. For those activities not monitored through established . 
reponing system5, progress will be reponed .in Mid-year and/or 
End-of Year' Reports] Ex. 1he traditional measures of inspeaions 
·and enforcement actions Will be used to assess progress. Also, 
inspection data will direct enforcemenr action(s) where ·appropriate 

. to protect high risk areas and sensitive ecosystems fro~ funher 
degradation. The data from the inspeaion will also contribute to 

. our data integration and retrieval capabiliries and allow expanded 
. use of the daJ_a. · · 

Figure 3 • Explanation or Disinvestments/Investments. 
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·T:1hle II - Slalc Granl Churl 

ST ATE GRANT CHART 

The rollowing churl will ullocnle Federal grant dollars ucross·the rommon enforcement functions. Do nol add in Stale 
match. Also, mosl or these grunts are not 100~ enforcement; therefore, please indicate how much per state is dirttted to 
enforcement out of the entire state grant, and then allocate that amount ucross funclions. We anticipate.that, depending upon 
the detail or slate work programs, Regions will need to use their best professional judgement lo crosswalk state work 
programs wilh this chart. We also understand that FV 95 work programs ure afready n~gotiate"d, so this chart will be a 
reporting mechanism, it is not intended to change/shirt funding. 

STATE:~----------

ENFORCEMENT RELATED STATE GRANTS 

FUNCTION 106 UIC PWSS RCRA AIR 

. Compliance Assistance/ 
Promotion 

Compliance. Monitoring 
-

Enforcement Actions .. 

Program Management 

·ENFOR GRANT/ 
TOTAL GRANT• • lndin1te dollars in thousands plcuse 

:? I 

PEST. TOXICS OTifER 

. 
' 

.. 

.. 



APPE~DI\: I 

.. FY ·95 MEDIA SPECIFIC PRiORJTIES/ll\lTIATIVES --· 

The following section, drawq from media-specific guidances, identifies priorities and · 
. initiatives. · In many instances, a brief description of the priority is provided. Regions should refer to 
the specific guidance document referenced to obtain more detailed information, and to ensure that 

· other aspects of media-specific guidance is being followed. In FY 96, enforcement and compliance 
assurance guidance for all media will be covered in the OECA MOA guidance. 

When developing the Regional MOA, Regions should consider the appropriate balance 
between base program activities and media priorities and initiatives, and discuss the rationale behind 
·their choices. While we expect Regions to panicipate in these national initiatives, we also recognize 
that not all Regions will panicipate in all initiatives (fo'r example, only cenain Regions have a vested 
interest in the Mississippi River Initiative}. · 

A. Water (also refer to Office of Water FY 94 Operating Guidance, dated March 1993) 

Priorities 

o Regions and states should target compliance and enforcement efforts to support the priority 
. watershed approach, particularly those streams posted as unfit for fishing and swim.mlng. 

o · Regions and States should pursue alternative approaches, using a mix of compliance. assistance and 
enforcement, when dealing with nontraditional enforcement problems, such as stormwater ~..slu...2ge. 
feedlots, com_bined sewer overflow (including dryweather flows) and small system compliance. . 

o Regions and states should targ.et inspections, focus oa accurate and complete reporting, and ~e 
enforcement actions against aooreporters and facilities reporting fraudulent or incorrect data. 

o Regions and states should continue to identify aoncompliance among pretreatment publicly owned 
treatment works (P01Ws) and industrial users contributing toxic pollutants into public sewers. · 

o Regions and states should aggressively implement aad enforce the Surface Water Treatment Rule to 
ensure that unfiltered systems are on an enforceable schedule to install filtration, and to ensure that 
filtered systems meet requirements. 

o Regions should work with states t~ undertake u;creased underground injection control (UlC) 
.enforcement efforts, particularly for shallow wells, including expediting remedial actions and 
obtaining higher penalties. · 

. o • Regions and states should implement and enforce the Lead and Copper Rule, with particular 
attention to issu~g administrative orders (AOs) to lar:ge systems which ate not implementing their 
corrosion control plans, and any systems where monitoring indicates noncompliance. 

Initiative 

o Development of Wetlands Enforcement ~anagement System 

Development of this system would involve incorporation of a penalty policy, a model litigation 
referral package, ud ~-method for prioritizing ooneompliance and determi.a.iog the appropriate 
enforcement response for wetlands violations. 



F'i 'J~ .\IEDI.-\ SPECIFIC PRIORITIES l:\ITIATl\.ES APPl:::"-Dl\ I 

0 

B. federal Faciliti~ (raer to OFFE's 1992 10-Point Strateaic Plan) .. 
Priorities • also refer to ~ther media specific priorities/initiatives 

Enforcement Cases: Continued' emphasis on enforcement casework and regulatory programs, 
especially RCRA and its Federal Facility Compliance Act Amendments. 

o Enforcement Policy: Continued work on major policy efforts·, including the :Federal Facility Policy 
Group, the Federal Facilities Steering Committee, and Clean Water Act. Policy or statutory 
changes resulting from these efforts may require shifts in activities during the fiscal year. 

I 

0 Multi-media Enforcement: Continued emphasis OD multi-media inspections. D.uring FY 95, reSults 
of the FY 93-94 multi-media initiative will be assessed and efforts made to institutionali~ a 
continu~ ~ederal facility component .Ui multi-media enforcement activities. 

o Environmental Stewardship: Continued efforts ·to assist federal agencies in complying with 
environmental requirements and becoming environmental justice leaders. For example, FY '95 
will see implementation of the Civilian Federal Agency Compliance Program Improvement 
Strategy, and continued implementation o_f Executive Order 12856 including the Green Government 
Environmental Challenge Initiative, continued innovative technology programs, and the Federal 
Facilities Rouodtable. · 

. 
o Environmental Tracking, 'Monitoring, and Analysis. Continued implementation of ~e Federal 

Facilities Hazardous Waste Compliance Docket, progress in improving the A .. 106 budget process, 
and major implementation of the Federal FacilitiesTracking System (FfTS). . ... , .. --. 

·• 
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c. 

FY 95 _\lEOL\ SPECIFIC PRIORITIES l'.\lTl.\ rt\ ES 

Air (ref er to .FY ··~s Office or Air and Radiation· Program-Specific Guidance, dated 
August 9, 1994, especially pgs. 67-79) 

Priorities 

o Signifie&Dt Violators (SV)trimely and Appropriate (T&A) Implementation: 

-implement auidance that defines timely and appropriate enforcement .responses for sipificaot 
violators. 
-assist states in identifying, resolving, and prioritizing signific:aot violations, using all available 
enforcement tools. 

o Federal Enforcement Activity: 

-prepare and track civil referrals and administrative cases. 

o Compliance Monitoring Strategy: 

0 

.-i:nsure state5 identify in Air Facility Subsystem (AFS) sources targeted for inspection. 
-assist states in developing and implementing st.ate inspection plans consistent with the 
scracegy. 

Data Integrity: _ 

~nsure states input mto AFS and NARS inspection, compliance and enforcement info~ii;;n;track 
regional and state information. 

o Pollution Prevention: 

-take enforcement actions, provide compliance assistance and training to enhance pollution 
prevention activities, inclusion of pollution prevention/innovative technology into injunctive relief 
and' SEPs as appropriate. 

o Federal Programs: 

Acid Rain Implementation · 

-review opt·in applications and is5ue pe~ts 
-assist stateS in developing their permit programs, ensure that acid rain requirements are 
incorporated in states' Title V permits. · 

· ~nforcc acid rain permits and continuous emissions monitoring (CEM) certification requirements 

Stratosoheric Ozone Protection 

.::enforce. servic~g of moto; ~ehl~I~ air condi~iooers and the service, repair or disposal of class I 
substances used in appliances and industrial process refrigeration 
~oforce ban on sale of oonessential·products contai.Ding chlorofluorocarbons 
-enforce restrictions on the importations of certain ozone depleting chemicals 

o New Rules. Guidance and Review • Assist in the .development and implementation of Agency 
policy on Enhanced Monitoring, Field Citations, .Monewy Awards, Citizen Suits, accidental 
releases under the general duty clause, and enforcement of State I119>lementation Plans (SIP) and 
MACT Standards: . 

3 



f\ YS .\JEDI..\ ~PECIFIC PRIORITIES l:\ITIATl\'ES APPE:".UI \. I 

C. . Air (ref er to FY '95 Office. or Air and Radiation Program-Specific Guidance, dated 
Auemt 9, 19,94, e5~y pps. 67-79), continued 

Enforcement of MACT Standards 

-begin to enforce the dry cleania1 MACT, the Coke Ov.en MACT, and the Haardous Organic 
NESHAPS MACT. . 

Operating Permit Approval 

-review state and dis~~t·~~rating permit program submittals to determine each program's 
compliance with requirements under Part 70 

o Compliance Planning and Oversight Guidance/Enforcement Response Plan (ERP) - ensure states 
develop ERP'S consistent with guidance. 

o Rule Effectiveness: 

-submit commitments for studies, study protocols and final i:eports to Headquarters. 
-submit post-study audits within one year of co~letion. 

o Lead Enforcement: 

-as part of the Lead National Ambient Air Quality Standards (NAAQS)· Attainment Strategy of 
August 1990, EPA has determined to enforce current emission limitations for all strategy .sources •• 

Initiatives 

o National case development of particJe board and plywood industries. 
(carryover from FY 94) 

Industrial/Commercial Boileni Enforcement Initiative 

To 'address serious compliance/enforcement problem with the New Source Performan~ Standards 
(NSPS) for boilers constl'1,lcted afterJuoe 19, 1984, that have a. heat input greater than 29MW 
(lOOmmBtu/hr), and boilers constructed after June 9, 1989, t,bat have a heat input between 2.9MW 
and 29MW. 

4 



APPE.,DIX I FY 95 \IEDI:..\ SPECIFIC PRIORITIES l'.\ITI.\ Tl\ ES 

D. Toxics (refer to draf~ FY '95 MOA Guidance ror Pesticides and Toxics, dated July 
21, 1994) 

Priori tis 

o Coopeiative Agreements - emphasis on quality implementation, oversiaht,' and evaluation for 
toxics. 

o Emergency Planning and Communiry Right to Know Act (EPCRA) section 313 national priorities 
are data concerns and non-reporters. Other EPCRA aon.'.'313 violations should be pursued where 
appropriate. 

o The national Core Toxics Substances Control Act (TSCA) priorities focus on pollution prevention 
and risk' reduction and are as follows: 

-parties to S(e) risk-based orders . 
~ompaaies which did not participate in the TSCA 8(e) compliance audit program (CAP) 
-non-submitters of Pre-manufacture Notices 
-parties subject to Significant New Use Rules 

o Asbestos abatement and/or asbestos worker protection - highest priority for asbestos inspections. 

o Polychlorinated Bipheayls (PCBs): high-risk, low.compliance PCBs are of primary concern. 
Existing PCB compliance monitoring enforcement resources should_ be directed toward ·- --~ 

implementation of PCB 2000 strategy. 

o PCB compliance monitoring priorities include: 

- ~tioas at disposal and commercial storage facilities. 
- participation in the PCB phaseout. · 

Initiatives , 

o TSCA section S(e) worker exposure initiative. 

o TSCA section 8(e) CAP Noa-participant enforcement initiative. 

o Imports/Exports Trausboundary initiative - reduction of environmental and health risks created by 
traosboundary shipments of chemicals in violation of TSCA, FIFRA, and international treaties. 

5 



f\ 'JS \IEDIA SPECIFIC PRIORITIES l:\ITIATI\ ES ..\PPE:\DL\ I 

E. Pesticides (refer tO . .draft FY '95 MOA· Guidance ror Pesticides and Toxics, dated July 
28, 1'94) . 

Prioritie5 

o Cooperative Agreements - emphasis on quality implementation, ovenigbt, 'and evaluation for 
pesticides. · 

o Worker Protection - Regions sbC>uld continue to emphasize inspector training, compliance 
assistance and outreach, and enforcement of worker protection standard label requirements and 
generic worker protection requirements. 

o Special Action Chemicals - Regions should,coa~inue to provide nec:eSsary field support to follow up 
oo sj,ecific cancellatioolsuspension orders which significantly change a product's labeling or use 
pattern. 

o Pesticid~ Infrastructure - · 11up~ovement of program implementation and effectiveness through 
enhancement of data systems, inspector training, and case development training. 

o SEP's - incorporation of supplemental environmental projects in settlement of pesticide enforcement 
cases. 

Initiatives 
... ·--- .,_, 

o Worker Protection Compliance Initiative - phase l focuses on enforcement of worker protection 
standard labeling requirements. Phase 2 focuses oo use of worker protection products, both 
compliance assistance efforts aod enforcement actions during the latter portion of FY '95 and the 
beginning of FY '96. 

o ·Imports/Exports Traasboundary Initiative - reduction of enviromneatal and health risks created by 
traasboundary shipments of chemicals in violation of FIFRA, TSCA and international treaties. 

' . 

6 



.-\PPE:\01.\ I FY 95.\IEDI.\ SPECIFIC PRIORITIES.l~ITIATI\ ES 

F. RCRA (refer to FY 94 and FY 95 RCRA hnplementation Plans, dated April 2, 1993 
and May 19, 1994, respectively) · 

Priorities _ · 

o Combustion - BIFs and Incinerators 

o Waste Minimization Activities: 

-inclusion of waste minimization activities as supplemental eoviroomeotal projects (SEPs) in case 
settlements, with a focus on eoviroomencal justice, where applicable. · 

o Statutory Compliance Priority Inspections: 

-federal Traiisport, Storage and Disposal Facilities (TSDFs) 
-Land Disposal Facilities (LDFs) not inspected in FY 94 
-commercial TSDFs 

o Other .Priority Inspections: 

·CME or O&M at all new or newly regulated LDFs 
-combustion facilities that were classified an high priority violator (HPV) in FY 94 
-combustion facilities that never received an in-depth inspection in FY 94. 

o Federal Facilities Compliance Act - Federal Mandates 

o Groundwater M?nitoring Inspections 

o Non-ootifier5 identified through tips, complaints, or investigations. 

o Address facilities that have remained in significant non-compliance for extended periods of time. . . 

o Land disposal facilities 

Initiatives: 

o · RCRA 's industry-specific initiative, based on recommi:odatioos of the RCRA enforcement targeting 
commi~ti:i:. 

o RCRA 's initiative to support the Administrator's waste minimization strategy. · 

.· 
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FY 95 'IEDIA SPECIFIC PR!ORITIESil:'\ITIATl\"ES APPE:'\DlX l 
~ - . 

G. Rmlediation (SuperlWld, RCRA CorrectiTe Action, Oil Pollution Act (OPA) & ·. 
Underground St0rage Tanks (USl')fLeakina Undeqrowid Storqe TUks (LUST) 

Priorities 

o Cost Recovery Sites Add~.- In order to as.sure tbat·Superfund dollars are returned to the trust 
fund, -Regions must tar1et all Statute of Limitations (SOL) cases expirin1 on or before 3/30/96 with 

. ,costs gteater than or equal to $200,000. Flexibility is available for SOL cues between 11/15/95 
ind 3/21/96 if non-settler or high dollar cases can be brought instead. 

o De Minimis/De Micromis - To reduce third party litigation and reduce private· party tnnsition _ 
costs. early settlements with small volume contributors ~ill continue to be a high priority. 

o Enforcement First - In order· to maximize the number of cleanups and reduce the number of cases 
requiring costly litigation, Regions are strongly encouraged to maximize Principal responsible party 
(PRP) participation upfront in both the removal and. remedial programs (70 9' remedial, 30-35 
removal).· This will be a measure in FY 95. The key areas of emphasis are early initiation of PRP 
searches and negotiations with PRPs to maximize PRP conducted response actions. 

o Cleanup Pace - In order to assure that the cleanups are conducted timely, negotiation completions · 
will be targeted in FY 95. 

o RCRA Corrective Action (refer to RCRA Implementation Plans cited in previous sections) . ... ..... ---
o Collect penalties for unauthorized discharges of oil or certain hazardous substances in violation of . 

Section 311 (b) of the Oil Pollution Act. 

o Remediate sites where there is an actual or threatened release of oil or a hazardous substance that 
.may be an imminent and substantial threat to the public health or welfare. · 

o Remediate sites with leaking underground stonge tanks (state lead). 

o Negotiate federal facility IAGs pursuant to Comprehensive Environmental Response Compensation 
and Liability Act (CERCLA) Section 120. 

Initiatives 

Superfund Reforms: 

- each site will be considered for ADR efficiencies 
- state and federal mixed funding will continue to ·be piloted 

o RCRA Corrective Action's Stabilization Initiative which involves focusing resources on interim 
actions to achieve near term environmental results at facilities with the most serious problems. 

o . Environmental Justice and Community Involvement - Citizens living near Superfund sites must 
receive equa( protection under CERCLA. Accordingly, communities must be .guaranteed e&:rlY and 
effective ways to participate in the Superfund cleanup process. 

8 
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APPE:\01:'\ I FY 95 \IEDIA SPECIFIC PRIORITiES.l:\ITl.\ Tl\ ES 

H. Multi-media 

. Priorities 

o Integrate and strengthen a cross-program/multi-media perspective and capacity into all stages of the 
compliance assurance and enforcement planning and decision-makina process, ·including ~rgeting, 
inspections,··case-screaiing and development, and civil and administrative enforcement actions. 

' . . 

o Expand use of multi-media enforcement to ~rea violations in more than· one program at single 
companies with multiple facilities. This inclWles where facilities are located within a single 
Region, or working in cooperation with other Regions and headquarters, where the facilities are 
located in different Regions. · ··· 

o Expand use of multi-media enforcement approaches to address ecosystem or geographical problems 
and environmental justice concems (e.g., multiple and cumulative exposures in minority population 
and low-income populations). -. 

o · Conduct a minimum of 2 multi-media inspections at federal facility establishments, per the Federal 
Facilities Multi-Media.Enforcement/Complianc~ initiative. 

Initiatives 

0 National multi-media enforcement case initiative against large companies, such as Fortune 500 
companies. .......... -· 

, New Multi-media Initiatives 

o Common Sense Initiative 

The Common Sense Initiative represents the Administrator's desire to do business differently, by 
regulating on a sector basis inste8d of oa a statute".specific basis. The anticipated result is that all 
E~ A regulations affecting a particular sector will be consistent (i.e., no redundant or conflicting 
requirements) and pollution prevention opportunities may be surfaced. 

o Mississippi River Initiative 

In FY 1995 and ui subsequent years, OECA.intends to enlist the Regions in addressing 
·noncompliance exhibited by facilities along or near the Mississippi River, and its tributaries, 
including the Missouri and Ohio rivers. - A iiuaiber of Assistant U.S. Attorneys in that area have 

.-recently expressed their interest .. in:.addiessing such noncompliance, and the ·Agency will seek to 
work with them and with various othe~ agencies and departments to coordinate enforcement efforts. 

Through improved coordination and targeting, thi~ _effort_sbould yield a large number of_ .. 
enforcement action$ filed or iss0ed in the area by the end of FY 1995, with compliance assurance 
efforts also increasing. In FY 1995, the Agency also hopes to participate in the development of an 
interagency agreement to improve coordination and communication regarding related enforcement 
and compliance efforts. 
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F' 'J~ \IEDI..\ SPECIFIC PRIURITIES. l~ITIA T.1\'ES APPE~Dl~ I .. 

H. Multi-media, continue4 .. 
o Complim:e Assistanee Center Initiative 

0 

0 

0 

OECA is pursuing funding through the EnviroD1DC11tal Technology Initiative for the purpose of 
establishing National Com~liance Assistance Centers to provide •one-stop sboppin1• for several 
industries cbaracteriz.ed b:-· small businesses facing substantial multi-media regulatory requirements 
(potential industries inclua 0 

• dry cleaning, printin1, metal finishing, etc.). These Centers would 
provide comprehensive as:;15tance to its small busineu community. The Centers would develop 
consolidated, multi-me·~i• ;cuu:rials on complia_nce requirements, pollution prevention, etc. while 
also developing worbiu1p:. r.cminars and self-auditing methodologies. · 

I. Crimiria.I 

Continue implementation and emphuis OD environmental justice activities and issuing cases in 
eavironmental justice communities. · 

Continue implementation of the Investigative Discretion Guidance issued in FY '94. 

Multimedia criminal 'enforcement activities. 

• 
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