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TO: Addressees 

Attached is the revised CERCLA Enforcement Policy 
Compendium. This document was oriqinally circulated 
in February 1984 and revised in May 1985 and Auc;ust 1986. It 
has now been revised to include additional siqnificant policies 
published since that date. Also attached is a list of 
Procedures, Manuals, Federal Register publications and other 
items that are of interest for CERCLA Enforcement. These are 
not included in the current Compendiwn., in order to keep it 
down to mana9ea.ble size. 

Because the Compendium will be updated periodically, we 
welcome comments on it or on policy issues that might be 
addressed in the future. Questions or comments on the contents 
of this compendium may be addressed to Carrie Capuco, Office of 
Waste Proqrams Enforcement at F'rS-382-7739 (OS-510). 
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Addressees: 

Directors, Waste Management Division, 
Regions I, IV, V, VII, VIII 
Director, Emergency and Remedial Response Division, 
Region II 
Director, Hazardous Waste Management Division, 
Regions III, VI 
Director, Toxic and Waste Management Division, 
Region IX 
Director, Hazardous Waste Division, 
Region X 
Regional Counsels, Regions I-X 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

MAR 2 4 1989 :,; =~ := 
5'\JL'J .\..\5~: .lND :·.1~::: ~:·._. :.:: .... -, . 

MEMORANDUM 

SUBJECT: Updates for the Enforcement Policy Compendium 

FROM: John cross, Chief 
Guidance and Oversight Branch 
Office of waste Programs Enforcement 

TO: Addressees 

Please find enclosed the most recent updated material for 
the Enforcement Policy Compendium. 

Title 

Guidance on CERCLA Section 106 
Judical Actions 
(Reich/Porter) 

Interim Guidance on Administrative 
Records for Selection of CERCLA 
Reponse Actions (Porter) 

~ 

2/24/89 

3/l/89 

OSWER Dir. No. 

9835.7 

9833.3A 

If you have any questions contact Gloria Bobo on my staff at 
(FTS) 475-6770. 

Addressees: 

Regional Counsels, Regions I-X 
CERCLA Enforcement Branch Chiefs, Regions I-X 
CERCLA Enforcement Section Chiefs, Regions I-X 
Director, Waste Management Division, 

Regions I, IV, V, VII, VIII 
Director, Emergency and Remedial Response Division, Region II 
Director, Hazardous waste Management Division, Regions III, VI 
Director, Toxic and Waste Management Division, Region IX 
Director, Hazardous waste Division, Region X 



Policy ~ a5WER Dir. No. 

1. Cost Ps:x:Nezy Referrals 8/3/83 9832.0 
(Sniff) 

2. Cost Recovezy Actions Urder CERCI.A 8/26/83 9832.1 
(Price/IhC2Da.S) 

3. OX>rdination of EPA ard state 8/29/83 98Ji.2 
Actions in Cost Reo::ivery Ne;otiations 
ard Litigation (Price;Thanas) 

4. G.lidanoe on the Use ard Issuance 9/8/83 9833.0 
of Administrative orders tJnjer 
Sectioo 106 [bein; upiated) 
(Pricej'lbanas) 

5. Releasin; Identities of Potentially 1/26/84 9834.0 
Respa~i.ble Parties in RespcrlSe 

. Of FOIA Requests (I.lJcero/Sniff) 

6. Issuance of Administrative Orders 2/21/84 9833.1 
for Inrnediate R.e!llCVal Ac:tioos 
('D)anas) 

7. Guidance Regardin; CERCLA 5/24/84 9832.7 
Enf oroement Agaimt Bankrupt Parties 
(Price) 

8. Liability of Coi:porate Shareholders am 6/13/84 9832.10 
S'JOOPSSO't" Co?poratia'IS for Abandc:ned Sites 
under CERCtA (Price) 

9. EPA - state Relatiamhip in 10/2/84 9831.3 
Enfotw1t Ac:tiaw for Sites 
a1 the NPL ('lb:.mas) 

10. .Inte.riln aa:::IA Settlement POlicy 12/5/84 9835.0 
('Ihanas/PrloejHabic:ht) so ~ 5034 
Februaey 5, 1985 

11. Guidaooe ai Drattin;J Q:nlent S/l/85 9835.2 
Deer : es in Hazardous waste 
cases (Pric:e/MO:;rl!IW) 



Policy ~ aswtR Dir. No. 

12. Small Cost Recovery Ref en-a.ls 7/12/85 9832.6 
(stiehl/I.uoero) 

13. Preparation of Hazardous Waste 7/30/85 9837.1 
Refe?:Tals (Stiehl) 

14. Timely Initiation of R.estxmsible 10/9/85 9834.2 
Party Searches, I~ of 
Notice Letters, and Release of 
Information (Lucero) 

15. Procedural GUidarce on Treatment 11/21/85 9834.S 
of Insurers under CERCI.A (Price) 

16. Erdal'qerment Assessment Guidance 11/22/85 9850.0-l 
( P::>rter) 

17. Policy for Enforcement Act.ions 12/23/85 9829.0 
Aqainst 'Il:ansporte.rs Under CERC!A 
(I.uoero/stiehl) 

18. Report.in; m;i Exc.ha.rqe ~f 3/14/86 9831.2 
Inf onnation ai state Enf orcerent 
Actions at National Priorities Sites 
(P::lrter) 

19. Revised Hazardo.Js Waste Bankruptcy 5/23/86 9832.8 
Guidara! (Mays) 

20. Policy on :Reooverin; In:lirect Costs 6/27/86 9832.5 
in CERCIA Section 107 Cost Reocveey 
Actions (stiehl/Stantal) 

21. Interim Gui~: streamlinirg 2/12/87 9835.4 
the CERCIA Settlement Decisiai 
Process (Porter/Adams) 

22. Interim Q.iidelines C%l Preparin; 5/16/87 9839.1 
Na'lbi.n:lirg Preliln.inar/ 
Al.locatia'\S of Raspc:nsibility 
('lhc:ms) 52 FR 19919 May 28, 1987 

23. Administrative Reocmls for 5/29/87 9833.3 
Decisiais ai selectiai of CERCI.A 
Response Actions (I.uoero~) 



Policy ~ Q5WER Dir. No. 

24. EntJ::y and a:rrti.rnJed. Access Under 6/5/87 9829.2 
c:m:::rA (Adams) 

25. Cost Recovery Actions/statute 6/12/87 9832.9 
of Limitations (I.JJce.ro) 

26. Cr:nsent orders an:i the ReinbJ.rse- 6/12/87 9833.2 
ment Provisia'l Un:1er Sectiai 106(b) 
of CERCLA (I..uoero/leifer) 

27. Interim Guidance on Settlements 6/19/87 9834.7 
with ~ mini.mis Waste Contri.l:utors 
(Adams/Porter) 52 rn 24333 
June 30, 1987 

28. covenants Not to SUe UOOer SARA 7/10/87 9834.8 
(.Mams,IPorterjHabicht) 52 FR 
28038 July 27, 1987 

29. Interilll Guidance ai Use of 7/16/87 9841.l 
Administrative Penalty Provisiais 
order Secticns 109 a.rd 325 (Adams) 

30. Scxipe of the CERCI.A Petroleum 7/31/87 9838.l 
Exclusiai under sectims 101(14) 
a.rd 104 (a) (2) (Blake) 

31. Gui~ CZ'l the Use of sti?l].ated 9/21/87 9835.2b 
Penal ties in Hazardous Waste Ccn9ent 
DeCl: es (Adams) 

32. Guidanoe ai Federal SUpe.rfun::1 9/22/87 9832.12 
Liens (Adam) 

33. EPA Interim Guidance ai Indemni- 10/6/87 9835.S 
fic:atial of SUpe.rfun::1 Respcnse 1'cti.CZ'l 

et:nt:ractars (Perter~) 

34. Interim lt:dal aa:tA Sec. l22 ( 9) ( 4) 10/19/87 9834.7-lA 
Qe=Mipimi1 waste o:ntr:il::utor 
o:a:&!!!nt Oectw mx:l Administrative 
or:der Guidanoe (leic:h,IIJ.D!ro) 
52 PR 43393 ~ 12, 1987 

35. Interim Guidanoe al Notice Letters 10/19/87 9834.10 
Negotiaticns, and Infox:matiai 
Excharge (Porter} 53 FR 5298 
February 23, 1988 



Folicy Date Q5WER Dir. No. 

36. Evaluatin;;J Mixed Fu:rrl.in; Settle- 10/20/87 9834.9 
ments (Porter/Adams) 53 FR 8279 
March 14, 1988 

3 7 . _ Revised Procedures for Irrpleinentinq 11/13/87 9834.11 
Off-site Response Actions 
(Porter) 

38. Expansion of Direct Referral of 1/14/88 9891.SA 
cases to the Departllent of 
Justice (Adams) 

39. Interim Final Guidanoe Package 4/7/88 9831.6a-6d 
on Funding CERC!.A state Enforcement 
Actions at NPL Sites (Porter) 

40. InteriJn Guidance an Potentially 5/16/88 9835.la 
Responsible Parties Participation 
in Remedial Investigations an:l 
Feas.Wility Studies (Forter) [Revised] 

41. Interim Policy on Mixed Funding 5/27/88 9834.9a 
Settlements Invol vinq the Pre Alltho-
rizatioo of states or Political 
Sub:livisions. (Porter/Adams) 

42. Sl:q:p:>rti.ng state Attorneys General 6/21/88 9831.7 
CERC!A Remedial an:l Enforcement 
Response Activities at NPL Sites 
(I.orqest/canrx:n) 

43. Guidance on Dxume.ntin;; DecisialS not 6/7/88 9832.ll 
to Take o:st RecoYery Actiais (canrxin) 

44. Repo~ ~ai.s far Federally 7/ll/88 
Permitted Releases of ~ 
SUbstances ('lhanas) 53 !R 272~ 
July 19, 1988 

45. SUperturd o:st RiacxNery strategy 7/29/88 9832.13 
(POrter) 

46. catalog of SUperturd Prog1am 7/88 9200.7-01 
Directives - Interim Fdition 

47. Guidance ai Use am Enforcement B/25/88 9834.4-A 
of CERCI.A Information Requests 
arxl Administrative Sutpoenas 
(Adams) 



Policy 

48. Waiver of Headquarters AR;>roval 
for Issuaroe of RD/RA Special 
Notice Letters at the Time of 
ROD Signature (LOJgest and Dianorxi) 

49. CoJ.nt.in; State-lead Enforc:erent 
NPL Sites Toward the CERCI.A 
Sect.ion 116 ( e) Rened ial Act.ic::n 
start Man:Jate (Porter) 

so. O::rrm.lnity Relations du.rm; 
Enforcement Activities and 
Develcpnent of the Administrative 
Record (Porter) 

51. QJ.id.an::e on Premium Payments in 
CERCI.A Settlements (Adams an::l Porter) 

52. Initiation of PRP-finanoed Remedial 
Design in Advance of o:.isent 
Dec::ree Ent.Iy (Adams an:1 Porter) 

53. Interim strategy for Enforcement 
of Title III an:1 CERCIA §103 
Notification Requirements 

54 • CERCIA Enforcement Delegatiais 

Federa1 Register fublications 

Executive order 12316: Raspa :ses to 
Envira"lmental °"'W)e (46 FR 42237) 

Guidelines for Usin:;; the lJlminent 
Hazaxd Enforoement an:1 ~ 
Response Authorities of SUpe.rfun:i 
and other &wircnmental statutes 
(47 FR 20664) 

Request for Public Cams at cri 
Interim CElaA Settlement ~licy 
(50 FR 5034) 

Notification Requirements: Reportable 
Q.Jantities Adjustments cso ra 13456) 

National Oil am Hazardous SUbstanoe 
Pollution ~ Plan: Final Rule 
(40 CFR Part 300) 

QSWEB Dir. No. 

9/26/88 9834.lO-la 

10/21/88 9831.8 

11/3/88 9836.0-lA 

11/17/88 9835.6 

11/18/88 9835. 4-2A 

12/14/88 9841.0 

8/14/81 

5/13/82 

2/5/85 

4/4/85 

ll/20/85 



Pro=fdm:.s Manna 1 

Proce:lures for Identifyirg 2/82 9834.3 
Responsible Parties: uncontrolled 
Hazardous waste Sites - SUperfunj 
(National Enforcement Investigation Center) 

~CERCIA case Management Han:!book 8/84 9837.0 

Procedures for D:x::umentirg Cost for 
CERCI.A section 107 Actions 

l/85 9832.4 

(CMPE) 

other Re1atoo Guidan::es 

.'.IIlll; ~ OOWER DIR.No . 

Interiln Guidanoe an carpliance 
with Applicable or :Relevant an:1 

7/9/87 9234.0-05 

Appropriate Requi.rEments 

RI/F'S IIIprovement 7/23/87 9355.0-20 

h:lditional Interim Q.U.danoa for 7/24/87 9355.0-21 
'FY 87' Records of Decision 

Final Guidance an Use of Alternative 8/14/87 9834.12 
D:..SJ11te· Resolutian Techniques 
in Enforcement Actiais 

mP Search Marulal 8/27/87 9834.3-lA 

OSWER strategy for ~ 12/28/87 9355.0-24 
OVe.rsight of the CERc:I.A :Rmedial 
Act.ian start Mardate 



I. 

II. 

CERCLA ENFORCEMENT POLICY COMPENDIUM 
TOPICAL LIST 

flolicy Late 

PRP Seard'l 

A. Ti.min; an:i ~ 

Interim Guidan:::e: streaml.in.in; 2/12/87 
the CERCI.A SettJ.ement Decision 
Process (Porter/ Adams) 

~ially Responsible 8/27/87 
Party Search ManUa1 (I.uoero) 

B. PRP Search Management 

:Releas:in; Identities of Potentially 1/26/84 
·Responsible Parties in Re.spcl'lSe 
Of FO!A Requests (IJ..loero/Sniff) 

Timely Initiation of Responsible 10/9/85 
Party Seard1.es, Issuan:e of 
Notice letters, an:i Release of 
Info:rnation (Lucero) 

c. Information Requests 

Guidance a'1 Use an:i Enfoi:cement 8/25/88 
of CE:RCI.A Inf ormatiai Requests 
an:i Admini.strati ve Subpoenas 
(Adams) 

NEgotiatic::m, settJ.mants, am CNersight 

A. General an:l Special Notice 

Interim G.1idance en Notice Istters 10/19/87 
Negotiaticrs, and Infonnatiai 
Exc:han:Je (J?orter) 53 ~ 5298 
Februaey 23 I 1988 

Waiver of Headquarters~ 9/26/88 
for Issuarx:x! of RD/RA Special 
Notice I.etters at· the Tilne of 
R:>D Signature (Laqest am Diam:n:i) 

00WE:R Pir. No. 

9835.4 

9834. 3-lA 

9834.0 

9834.2 

9834.4-A 

9834.10 

9834.10-la 



Policy 

B. RI/FS Issues 

Interim Guidanoe on Pctentially 
Responsil:>le Parties Participation 

2 

in Remedial Investigations ani 
Feasil:>ili ty Stu:ties (Porter) [Revised] 

c. settlerrent Policy 

Interim CERCI.A settlement Policy 
('Ihanas/Price,IHabicht) 50 FR 5034 
February 5, 1985 

Guidarx:e on Premium Payments in 
c:mcIA Settlements (Adams an:l Porter) 

Initiatioo of PRP-f.inanoed Remedial 
Design in Admaroe of Consent 
Decree Entzy (Adams arx:l Porter) 

D. Liability 

5/16/88 

12/5/84 

11/17/88 

11/18/88 

Liability of corporate Shareholders am 6/13/84 
SUCcessor Corporations for Aban:ione:i Sites 
Un:ier CE:RCI.A (Price) 

Policy for Enf oroement Actiais 12/23/85 
Against Transporters Under CE:RCI.A 
(IJJoero/stiehl) 

So:pa of the CERCIA Petrole..mi 7/31/87 
Exclusion tJndet' secticm 101(14} 
ani 104 (a) (2) (Blake) 

Guidance al Dratt.inq O:Xaent 5/1/85 
DeCl: I IB in HazaMals waste 
cases (Prioe,IM:Graw) 

Guidance al the Use of Stipllated 9/21/87 
Penal ties in Hazardo.Js waste Cc::llSent 
DeCl: es (k!ams) 

Covenants Not to SUe Urder SARA 7/10/87 
(AdamsjPorter,IHabidlt} 52 FR 
28038 July 27, 1987 

CSWER Dir. No. 

9835.la 

9835.0 

9835.6 

9835.4-2A 

9832.10 

9829.0 

9838.l 

9835.2 

9835.21:> 

9834.B 



3 

f?licy ~ OSWER Dir. No. 

F. Mixe:i Fun:lirq 

Evaluatirq Mixed Fun:lirq Settle- 10/20/87 9834.9 
me.nts (P:>rter/Adans) 53 FR 8279 
March l4, 1988 

Interim P:>licy a'I Mixed Fun:lirq 5/27/88 9834.9a 
Settlements Involvirq the Pre 1wtho-
rizaticri of states or Political. 
Sub:iivisians. (P:>rter/Adams) 

G. ~ Minimis 

Interim GW.dan::=e on settlenents 6/19/87 9834.7 
with ~ minilnis Waste centribltors 
(Adalts/Porter) 52 FR 24333 
June 30, 1987 

Interim M:x:1el CERCI.A Sec.122 ( g) ( 4) 10/19/87 9834.7-lA 
pe-Minilnis waste cart:ribltor 
Ccnsent Decree and Administrative 
Order Guidance (Reidl,/I.iJoe.ro) 
52 FR 43393 Navel!ber 12, 1987 

H. GW.delines ai Preparin; NBi\Rs 

Interim G.lidelines Cl"I Preparin; 5/16/87 9839.l 
Na1binc:ting Prelimi.nazy 
Allocatims of Respcnsibility 
('Ib::mas) 52 FR 19919 May 28, 1987 

III. Sectiai 106 

A. Administrative orders 

GUidance al the Use an:! Issuaooe 9/8/83 9833.0 
of Adminilstrative orders under 
Sect.icn 106 [l::Jein;. updated) 
( Prioe;"l:hc2nas) 

Issuaooe of Administrative Orders 2/21/84 9833.l 
for Il!lnadiate ~ Actiaw 
('!hams) 

B. Erx:!an;Jerment Assessments 

Erdan:]erment Assessment Guidance 11/22/85 9850.0-1 
(R:rter) 



4 

Policy ~ CSWER Dir. No. 

c. l06(b) Reillb.lrsement 

Consent orders arrl the Reinb.Jrse- 6/12/87 9833.2 
nent Provision t.Jn:ier Section 106(b) 
Of CERClA (I..ucero/Leif er) 

'N. Cost Recovery 

A. Cost Recovery Guida.nee 

O::st Recovecy Actions un:ier CERCI.A 8/26/83 9832.1 
(Price;"Ihanas) 

B. Procedures for Doc::rnnentin;J Cost 

Preparation of Hazardous Waste 7/30/85 9837.1 
Referrals (Stiehl) 

c. Cost Recovery strategy 

SUperfUrd Cost Recxwery strategy 7/29/88 9832.13 
(Porter) 

D. General Cost Ps:xNery 

Cost Recovery Refe.ITals 8/3/83 9832.0 
(Sniff) 

Expansion of Direct Referral of 1/14/88 9891.SA 
cases to the Department of 
Justice (Adams) 

Coorclinatiai of EPA ani state 8/29/83 9832.2 
Actiais in Cost Rea7Jery NegotiatiCl'lS 
and Litigatia\ (Prica,l'lhanas) 

Guidance Rlgardin; CDCIA 5/24/84 9832.7 
Enf01:oa•nt Against Bank:nlpt Parties 
(Prioa) 

Small cost Ps:xNery Referrals 7/12/85 9832.6 
( stiehljIJJoero) 

Revised Hazardous waste Bankroptcy 5/23/86 9832.8 
G.li.dan::e (Mays) 

Policy al Recoverin;J Indirect Costs 6/27/86 9832.S 
in CERC!A Section 107 Cost PS!CD\/erf 
Actions (stiehl/stanton) 



5 

Policy ~ 00WEB Dir. No. 

Cost Recoverj Act.ir:ns/Statute 6/12/87 9832.9 
of Limitations (IJJoerO) 

Guidance Cl"I D::x:umenti.n; 1:8cisions rx:7t 6/7/88 9832.11 
to Take Cost Recx:l'llery Actions (cannon) 

v. state Issi >es 

A. Fun:tirg State Enforce.ment Actions 

Interim Final Guidan::e Package 4/7/88 9831.6a-6d 
on FUrl::lin; CERCI.A State Enforcement 
Actions at NPL Sites (Perter) 

B. co.mt.in:; state-lead Enforcement 

ccuntin; State-lead Enfot:cement 10/21/88 9831.8 
NPL Sites Toward the cm::IA 
secticri 116 ( e) Rened i a J Act.ioo 
start Mandate (Fort.er) 

c. General State Guidance 

EPA - state Rel.atia'lShip in 10/2/84 9831.3 
Enforcement ActialS for Sites 
cri the NPL ('Ihanas) 

Rep:Jrtin; an:! Exc:harge of 3/14/86 9831.2 
Infcmnatioo a'1 state Enfoioement' 
Actiais at Natia'lal. Priorities Sites 
(Porter) 

SUpport.in; state Attorneys General 6/21/88 9831.7 
CERCI.A RBlwHal an:! EnfOIOl!IDl!!Ut 

Raspa .. Activities at NPL Sites 
c~camcn> 

VI. other~ 

A. Administrative Recmd 

Administrative Records for 5/29/87 9833.3 
Decisiais a'1 Selectia'l of CERC:tA 
Respcn9e Acticris (IJJoero,llm;Jest) 

B. C)'mn.mity Relatiais 
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Policy 

Interiln Guidara! on C)'Jllrl mi ty 
Relations in Enforcement 
(M:Graw) [beirq up:lated] 

CClmllnity P.elations durirq 
Enforcement .Activities an::l 
Develcpnent of the 11dmini.strati ve 
Record (Porter) 

c. Entry and ~s 

Entry an:i a:xitinued Acx:ess UrDer 
CERCIA (Adams) 

D. In.sUranc::e an::l Irdemnificatiai 

Prccedural Guidance al T:reat:Jrent 
Of Insurers UOOer C£RCI.A (Price) 

EPA Interim Q.ti.danoe al Indemni-
f ic:atia'l of SUperfund Response Action 
Contractors (Porter;'Kin3tl0m) 

E. ·Federal Liens 

Guidance on Federal SUperfurd 
Liens (AdaD&) 

F. Off-Site Policy 

G. Pto;µ:am Qlldancaa 

cataloq of SUperfund PttgLam 
Directives - Interim Ek!itiai 

Interim Guidance a'1 Use of 
1administrative Penalty Pravisiais 
Order Sectiais 109 ani 325 (Adams) 

H. Title III 

Inter.iln strategy for Enfotoement 
of Title III ani a:RCtA i 103 
Notification Requirements 

~ C$WER Dir. No. 

3/22/85 9836.0 

11/3/88 9836.0-lA 

6/5/87 9829.2 

11/21/85 9834.5 

10/6/87 9835.5 

9/22/87 9832.12 

11/13/87 9834.11 

7/88 9200. 7-01 

7/16/87 9841.l 

12/14/88 9841.0 



Folicy 

I. Releases 

:Reportirg Exenptions for Federally 
Permitted Releases of Hazardcus 
SUbstances ('Iharas) 53 FR 27268 
July 19, 1988 

J. Delegations 

CERCL\ Enforcement Delegations 

7 

C6WER Dir. No. 

7/11/88 



UNITEC STATES ENVIRONMENTAL fltROTECTION A~ENC:Y 
WAl ... INC'T'ON, DC UUO 

3 AUG 1983 

OSWE;R ll 9832.0 

••••ca •r 
1111 ... •C:llll&•T C:•WllS&a.. 

SU'.BS!C:': 

:FROM: 

Coit Recovery Referral• 

~!:::'k r. Sniff 5'~Mi'1*"'- 5. ~ '.1;?~ 
Acting Auoci~ Enforcement ~•&Ste 

--. . 
• .... I Reg~onal Counsels, 

Regions l•X 

~ecently, you pTovided my of£1ce vith projecticna of 
hazardous vaste civil refe~ra!s to Headquarters through the 
recaincer of TY 1983. Included in the ~rejected total of 27 
referral1 vere 19 co1t recovery referrals. Nearly all of 
t~ese actions would involve recovery of co1c1 a11ociated 
vith immeciate removal1. 

On July l7, l983, ve met vi th the Department of .Justice to 
di1cu1s the most apprcpri&te meana for managing these eXi'ectec 
referrals. In light of our continuing difficulcie1 vith coat 
documentation for exi1ticg referral• and action•. ve agreec to 
two basic rule• for handling the anticipated §107 
refenala: 

1. otc-wa,te vill only •ccept referral• which include 
apprcpriat1 cc1t documentation. If documentation 11 
inadequate, th• referral• vill be returned to the 
Regicn1 for further development. Tc a11i1t you in 
a11e11ing th• adequacy cf your referral, I refer you 
tc the draft guidance, °Coat llecovary Action1 Under 
CElCl.A , " vhicb vat d 11 tri'butad to the leg ion al l'i vi• ion 
n1rector1 at their national •••tins on May 11 and 12, 
1983, aad tc the attached document entitled 'ti>ar~ial 
I.iat of l>oamanta. !leaded to Support Coat llacover,." I 
etron1l1 recommend that 7ov include copies cf the 1up
porting document• in th• referral packa1•· If for 
•ome raa1on thia 11 net po11ibl1, the referral package 
should clearly 1dect1fy tha 1pecific document• which 
aupport your claim&. tnti&ately, thi1 documentation 
vill have to be provided ~o tJOJ. If you have questions 
regarding documentation in your a~ecific cases, please 
cc~tact the appropriate Regional cocrdinatcr in 1llY 
office. 
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UN17E:C SiAitS t!'Nl~ONMCNiAL. ll~OT~Ci!ON AGENCY 
WASlotlNG'!'ON. oc zo .. •o 

,._ . .. ~ .. --

Sr!.:EC:: Cos: Recove:; Refer=a~s 

crr1cr Qilr 

'"~o•c&M&NT~Q~~s,_ 

FRO~: Ki*~· ~Sr:i!f 
~ _.. .. l:-:,.:~5,.. ...... a.·e !~!o~ce?:le:i:: Cou~.se: ~ .... _:- t..;c.-s·-e 

.n --·~·!'" .-. .... - - -

On A~£"..!s: 3, 1963. : iss~ec a me::c:-a::c-.:.:: s:.a:i::k: se\·e:-a.: 
gene=al poi:cies regarci~g :~e p~ocess:~g ~= :e!e:r.a:s ~::ce: 
§107 of CERC!.A. Since :~a: ti~e. a nw:be= of v.!lu have ra:sec 
que!~ions regarding '!!'! meco-:anc...::i. r::i.:.s is i!'l.:encec :o ?=ov:ce 
:~r~~e~ clar~::ca:ic~. 

1. T~e me~oranc-..::: s:a:es tha: i!, :o: some :eas~r.. 
the Regions have·no: ir.cl~ded copies~= SU?por:ing doc-..:::en~a:icr. 
in the re!erral pac:i...:~e, t~e-referral should clearl~ iden:ify 
the specific doc~encs which supp or: the claims. This 
identifica:ion should be in :he form o: a spec:i!ic inve~:::: 
o: t~e suppor~ing documents. indica:i~g t~e identi<::, ~:ca:::~ 
and custodian of t~e do~.llnents. A general aver?Der.: that 
dac:f!:nenta:icn is "available" will cot .. sc.f!~ce. 

2. T~e me~o=anc\!:I states that oc; will or.l~ fi:e 
those cost recove~ clai:ns for which che~a.--i.s adeoua:e· doc~
mentation. However, there=•! be cases where :hose clai:s 
which .can be prosecuted immedia.:ely are not .subs:an:ial '"'·:-:.e~ 
compared with the cecal potential a.ction. For example, i! the 
Region refers a case seeking recovery of $200,000 but can only 
document $8,000, the Beadcuar~ers attorney should seriously 
consider declining the reterral until further documentation 
is provided. ?his decision is case-specific. However, as & 
general guide, you should consider whether the documented case 
is 1ufficient to stand on it• own. Of course, in making yo~~ 
recommendation you should also consider other important facto=s 
such as the Statute of Limitations, or the need to make a 
pr··-~·~w· ~~1~~! '•" •~• ~roof nF rJ~tm'· 

I ho~e this answers some of !Our ques~ions. If ~ou have 
o~~er ques:ions please :eel f=ee to raise the~. 
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l. Total Payroll •x?enditures fer attorneys, with su~portin; 
tlm• cares and time sheets 

2. Total payroll ex?enditures for technical personnel, 
with sup~ort1n; time car~s and time 1neets 

3. Total expe~~it~res for travel for attorneys, with 
s~y?~rt~n; authori:atior.s an~ vouchers. 

4. Total expe~cit~res for travel,for technical personne~. 
with supportin; 1uthori:1tions and vouchers. 

s. For r:T contract expe~ditures: affidavit by contractor 
descr1~in; work done, hours 1pent, hourly cost, cvernead 
calculations ·and total cost: vouchers from contractor to 
EPA requestin; payment: A;ency records anowin; authori:ation 
for Treasury to pay ccntractor 

6. For National Lac Contract ex?tnditures: contractor 
summary of samrles takeM at site and distributed to la~s 
for analysis, individual and total cost of sample analyses, 
contractor overhead costs, name of lab conducting analysts, 
sam?le num~ers, invoice num!>ers, t~tal costs, copies of 
all invoices (types I and II), copies of bills from lab 
to contr1etor and from contractor to EPA if •sAS• sam~les: 
aUidavit fron EPA cff icia·i verifying contents of contractor 
aum:r.ary: copy of Agency's authorization for Treasury to 
pay contr1ctor; vouchers from contractor to Agency 
requesting payment. 

~. Por expenditures by Regional Lac or ORO (e.;., aerial 
photo;raphy)z affidavit 1howing nature of work and total 
coat, invoices, record of pay .. nt. 

I. ror immediate rwmovalaz contractor invoices certified 
by OSCi record of authorization for Treasury to pay 
contractor; daily contractor cost reports (rough and fin1l): 
daily verification cf work and coats by OSC. 

9. Docunentation of expenditures by TAT and any oth•~ 
contractors used, expenditures by other agencies, 
expenditures by State under Superfund contract.,cr 
cooperative a;r••m•nt. 
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UNrr'EC STA"rES £NVIAONM£NTAI.. PROTEC,.ION A.c.;E..,.CY 

WAS ... INGTQPll CC ZOCIO 

,6LG 2 6 1963 
M£MOIV.?70UM 

SUBJECT: Guidance on Pursuing Cost Recovery 
Actions Cnder CtRc:t.A ~ 

rta.oM: ~urtney M. Price Q.::::\ (),. ~ 
·~~~1.r;r £nforcement 
e M. Tnomas 

Assistant Administrator for 
Solid Waste and Cmer9ency R•sponae 

TO: Enforcement Counsel 
Regional Administrators 
Regional Counsels 
J.s soeia te £nf oreemer.t Counsel-Wiste rHv is ion 
Regior.al Superfund Coordinators 
Air and Hazardous Substance Division Oiree~ors. 
tnvironmental Services Cirectors 

I. rn-:-~OOCCTION 

Section 107 of t..ie Co111prehensive Envir9nment1l Response. 

Compensation and Liability Act <CtRC:.A) provides generally that 

past an~ present owners an~ opera:ors of 1 site, and generators 

and transporters who contributed hazardous suhstanees to a ~ite, 

shall be liatle (with certain limitation• to be di•c~aaed herP.1~> 

for all costs of removal or remedial action undertaken by the o.s. 
government, a State, or any other persan, and for da=•qes to or 

loss of natural resources. 

While it 1• highly desirable to obtain removal and remedial 

ac:tion in the first instance by ·responsible parties". rather 

than by th• Environmental 'rctection Ageney fEPAl or a State, 

there are and vill continue to be many caaes in vhich the Agcney 

will authorize the uae of er.Rel.A funds from the Ra:ardoua Substance 
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Re1pon1e Tru1t Fund (the rund) established by CERC:.A for these 

actions, and thereafter attempt to recover those cost1 from the 

party or parties who are liable under Section 107 cf the Act and 

other authoriti~s. 

Due to th~ possibility of cost recovary •!forts in any case 

in which C£RCLA funds are expended, the obaervation, documentatiQr. 

and preservation of critical fact• and responae co•ts is impo~tant 

to assure that: 

• 

• 

• 

potential evidence concernin9 the lite l/ an~ responsible ... 

parties is noted and document•d before response activity 

or the passa9e of time obscures or eliminates it: 

physical evidence essential at tria! is collected and 

preserved arpropriatcly: and 

auff icient evidence of total cost• and claims paid from the 

Fund has been zuintaincd an~ is availaele to support rec:every 

by the government. 

This ~emorandum describe• essential elements which the 

government will probably be called upon to prove in a cost 

recovery action: the assembly and zuintenance of a file: some 

example• of appropriate documentation for each element of the 

cause of actioni procedures for processir.9 and ne9otiatin9 coat 

recovery clai .. 1 and the .. chanic1 cf repayment of any recovery to 

the rund. '?'hia 9uidance must bo obs•rv•d by EPA eap+oyees, con

tractors, and, vh•r• appropri•~e, em~loy••• of State •9•ncie1 

working on a site on which CERCLA funds are •xpended under an 

1/ The word ~11te 1 as used herein applies to any lo~ation where a 
release or spill has occurred, and m•yhe used interchkngea~ly wit~ 
•facilitv• as defined in Cr.RCLA ~101(9). . . 
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EPA-State cooperativ• aqrr'.e111ent, in every sii:uation in which CEitCt.A 

funds are expended for site clean up, since each of these aite1 

the subject cf a potential cost recovery action. The Of !ice of 

Waite Pro9rams Enforcement is preparing an additional co•t docu-

.. ntation 9uid1nc•1 please cont•ct tibey Scopino Cl82·4~82J for 

asaiatanct. 

II. ASSEMBLING A COST RtCOV!:RY ACTlON 

The assembly of evidence for a cost recovery action begins 

vith the first response action ta~en und•r Section 104 of CERCLA. 

The filin9 of a cost recovery action should be presumed: accordingly 

the collection o! relevant documentation is i~portant. Generally, 

the government vill pursue a cost recovery action vhen there is a 

solvent responsi~le party~l/ Wher~ other 9overnment action against 

the responsible party is contemplated.or ~endin9, such 11 a ju~i

cial &eticn under Section 1003 of ~CJ\.\ or Section 106 of Ct~CI.A tc 

compel remedial measures at a lite, a cost recovery count under 

S~e~ion 107 cf. CtRCI.A for removal or remtdi•l costs can be added 

to tbe on9oing ·lLti9ation. 

~he ~•;ional )r09ram office has the responsibility of 

collecting and uiftta.ining the dccuants. used as evidence in 

coat reco~•ry action•~ tn aattera which require legal opinions 

<•uch •• U-e legal r19ht of th• A9•ney to enter a facility) or the 

Pr•~aration of 1•9•1 docu .. nta, th• program office should consult 

vith and obtain th• aa1i1tance cf th• ••9ional attorney o~ ~h• 

appropriate Beadq~art•r• attorney. 

2/ For a discussion of the fa~tcrs to be considered in detet"minin9 
whether to file a cost recovery action, see Part IV.F. 



CSrER • 9832.l 

III. ELEMtN':'S or A COST ~ECOvt~Y ACTION 

Ondtr Section 104 of CERCLA, the o.s. or its authorized 

representative may take removal or r••dial action at a site 

when, inter !li!• •~Y hazardous substance is released or there 

is a substantial threat of such a release into the en~ironmer.:, 

unless EPA determines that such action vill be done properly 

by the owner or operator or by any ether responsible party. 

The government m&y pursue an action under ~10~(1) for Cll 

costs of removal or remedial action incurred by the U.S. not 

~nconsi~tent vith the Natio~al Contingency Plan CNCP), er 

C2) claims p•id t:rt the Fund for cost& of response incurred 

by a state not inconsistent wit~ the NCP, or by other ~arties 

not inconsistent with the NCP.l/ Section l04(bl also authOri:es 

thf! recovery of costs. of 1ampl ing, analya is, monitoring and 

aurveyin9 programs, and certain other costs, includin9 those 

3/ There aay al10 be a claim made by trust••• under Section 
!01(a)(~)(c) of CERCtA for dama9e to or lo•• of n~tural r11ourc••· 
Bovever, gntil re9ula~ion1 for •••~aainent of natural resource 
dama9e1 or destruction are pr01ftul9ated pursuant to Section 30lfcl 
of the Act, claims.fer such damages vill be asae1sed on a ease-by-case 
basis. The best reeor4• available on those damages 1ho1Jlc1 o. 
maintai~•d until 1pecif ie guidance is developed on ~hat 1ubjec~. 
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for pl1nnin9, leqal and en9ineerin~ services.4/ -
1here!ore, to successfully pursue • cost recovery 1,!ien, tPA 

should be prepared to introduce evidence dtmonstr1tin9: 

l. release of a hazardous •ubstance or the sub1tanti1l threat 

of auch a release: and 

2. the responsi~ili:y of the deftndantfs>: and 

3(1}. removal or relftfdial actions t&>:en by the o.s. or the 

State vhieh were not inconsistent vith the NCP 11: and/or 

4. the costs of 1ction t&>:en by the o.s .. a State, er 

any other person. 

The financi•l condition of • ·responsible party is not an 

essential element of proof of the ca~•• of action.El Even 10, the -
financial eonditio~ o! the responsi:le parties may be considere~ 

in dettr~1nin9 th-e feasi=ility cf a eost·recove?Y action. 

41 tor a· l•st of costs wh1cfi art recoveraele under efRctA, see 
Appendix >.. 
5/ Althouqh Aqeney policy is to·saintain evidence that its 
r•sponse activities are not inconsistent with the NCP, the Aqeney taxes 
the position that the defendant has the burd•~ o! proof on thiz issue. 
6/ While we de not believe that it is necea1aey to introduce 
ividence that removal and remedial aetion vould not have been 
done properly by t~e ovner or operator of a facility or by any 
other responsible party, it vould be prudent to have •••ilable 
evidence cf effcr~ by th~ A9enc:y. to obtain private party response 
action at ~· site. The notice letter• fonrard•d by the Aqency 
tc potentially reapcn1ibl• parti•• and their r11pon1e1 are 
•••mpl•• of auch evidence. 
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The chief elements of a cost recovery action and the 

nature of evidence required to •ustain them are discussed below. 

A. Evidence of Release or Substantial Threat of Release 
of a Hazardous Substance 

A rel•••• of a hazardous 1ubstanee or the 1ubst1ntial threat 

of 1uch release from a facility must be shown. The term •hazardous 

1ubstance• includes inter !l.!.!• any material desiqnated 11 hazardous 

or toxic under the Clean Water Act, Toxic Substance Control Act, 

or the Clean Air Act or designated as a hazardous vast• under RC:P.>. 

Csee 40 crR 302>. The definition should be consulted since it 

does not include every pellutant or contaminant.1/ 

Appropriate documenta~ion of evidence of a release or sub-

stantial threat of release includes field notes, photographs of 

the scene, statements from witnesses, statements from owners or 

operators, follow-up ·narrative reports or ~emoranda describing the 

scene or observati~ns first hand, 1amples of air, soil, water or 

leachate discharge and laboratory analyses of the samples. Evidence 

7/ Section 104(a) of the Act authorizes th• President (or his 
C!'esigne~ 1 to take responsP. acti.on vhenever there i• a release or 
threat thereof of a hazardous subatance, or whenever there 11 a 
release or 1ub1tantial threat ot a rel•••• ot •any pollutant or 
contaminant which may present an imminent and aubstantial endanger
aent to th• public health or welfare ••• •. Bcwever, Section 107 
refers only to liability ot ovner1, operators, trana~orters and 
9enerators tor costs incurred i'n responding to release• or threats 
of rel••••• of •b,.azardoua 1ubatance1•. It is not clear whether 
those persona may al10 be liable under fl07 for co1ta incurred in 
responding to rel••••• or threats of releases of any pollutant or 
contaminant which i• not a defined hazardous aubstance, but vhich 
111y prosent an imminent anC'1 aubstant!al endangerment. The c;overnm~t 
intends to hold such persons liable for those eo1ts under both 1eet1on 
107 of CERCLA and the common law theory of restitution. 
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eo!leeted must be sufficient to demonstrate this aspect of the 

ease. 

There are three important considerations herP.. 

First, samples, records of .the ovner/operator, or other 

evidence sufficient to establi!h the identity of hazardous 1ub-

1tance1 involved should be collected. 

Procedures aimilar or identical to those used by the National 

tnforcement Investi9ations Center CNElC) !/ •hould be followed, as 
~ 

should the requirements of Section l04(e)(l)(!), which provides 

for furnishing a receipt to the owner/operator fer an~ samples 

taken ran~ a split sample, if requested). Observance of chain-of

custody procedures is necessary to demonstrate at trial that 

samples analyzed as hazardous substances did, in fact, ·ori9inate 

at the iitt. 

Collectin9 mere data and documentation about. sites than is 

r•asonably necessary may increase total response costs to an 

unduly high level and delay clean-~p activities and cost ~covery. 

The number of samples collected is primarily • matte~ within the 

j~d9ment of the Regional and Beadq~arters Superfund Offices, an~ 

vill necessarily depend to a great extent on the lite and the 

affected area• of the environment. Th••• Off ices ahould consult 

vith the Regional Counael prior to collecting 1ample1. Bowever, 

the Agency ahould 9eneral!y collect only enou9h 1ample1 to determine 

<l> that a bazardoua substance ii pre1ent on th• sites (2} that a 

8/ NEIC Policies and Procedure• Manual, May, 1978 (rev., Dec. 
!981), ?PA Document No. 330~9-78•00l•R. 
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rel,t.Alt of the hazardous aubstanee is substantially threatened or 

has occurred! •nd CJ} wh•t response is appropriate. On!y unusual 

circumstances (e.g., to satisfy doQbts over validity ~f previous 

samples, to determine whether concentrations of hazardous 1ub1tance1 

are increasinq, etc.> would justify inc:urring significant additional 

costs for any additional sampling and analy8il. 

Samples showld be t&i:en in accordance vith EPA-approved 

prctoecls and procedures developed by NtIC. and contained in its 

Policies and Procedures Manual referred to above or similar 

prccedures. 

Seeor.d, eclleetio:"I cf this evidence shoulrl begin immediately 

upon the start of •ny investigation into whether some response 

•~t!vity Cine!udin~ sam~ling •~d surveying) may be needed at the 

site in response to a rel~ase or threat of release. Passage of 

time er deliberate interference by other parties may literally 

destrey the evidence. Similarly, a !on9 delay between the initial 

observation and the trial, or the initial observation and the . 

reeordation et th•t observation,· vill uke testimony by vitnes1e1 

about the site more ·difficult~ Photq9raph1 cf the acene be!ore, 

during and after the response action are frequentl~ helpful in 

preparin9 vitne•••• to testify, and in providing a visual record 

to the Court of conditions th•t prompted the response activity. 

Field notebooks •nd the result• of l•boratory analysis are 

critical· in ahowi~9 the conditions that existed at the ait• and 

eatatli•hing a potential link to the defendant. Sampling and 

analysis should be conducted with particular concern for accuracy, 
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detail, completeness and quality, since these dcc:uments are lik•l:• 

to be 1ubject to close scrutiny by re1pon1ible parties and the 

court. The N£lC has developed inspection and analysis procedures 

to assure hi9h quality evidence and documentation for trial. 

Obaervance cf NtIC proce~ure1 •••urea a con1i1tently hiqh qu•lity 

of evidence, and sho~ld t:... followed by !PA employees, ether federal 

aqenc:ies, contractors, and State a9eMcies which have entered into 

an EPA cocper.ative agreement for response using CE~CI.A funds. 

Third, for •••• of as1emblin9 the ease and presentin9 it for 

trial, the following people should be identified by name, relevant 

qualifications or connection to th• case, and inform4tion about 

how ·to contact the~ in the future: l) pll!rsons vho participatec1! 

in t~e site inspection, sampling, a~alysis or photo9rap~y1 2l 

persons vho m.ay have historic or current infor~ation from personal 

oeservation, lJ peorle vho 9ave or refuaed to give. statements. 

I. Evidenee of Responsibility of Defendant(1) 

In most cases, the liaoility of defendants will be demonstrated 

by eatablishin9 the elem•nts in subsections Cll•14l of ~l07(al. 

EPA personnel have a variety of techniques to gather evidence 

cc"n1ctin9 the hazardous 1ubatance with the pot.entially responsicle 

party or parties. r~r example, a deed or lea11 evidence• the 

responsibility of ovn~r or operator of t.he site. Lesa formal 

evidence can alao be helpful i~. ~racint rcapo~siblity. '1'h• operator'• 

preaence at the aite over a period of ti .. will uaually be noted 

by
0

employee1, nei9h})cr1, iav enforcement officers, competitors or 

others cloae to or interested in auch activities. ~hose observations 

should be recorded in signed statements or affidavits. In addition, 
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the activities of operators of a lite may require a license or 

permit under State or local lavs and re9ulations. The appropriate 

agencies should be consulted to ~etermine vhether t!'ley ha•1e any 

record of activities by an o~erator of the aite. 

The problem of linkin9 a transporter or generator of a hazar~ous 

substance to a site is frequently a more difficult undertaking. 

The following detection sources znay prove fruitful. Often, operators, 

9enerators, and trans~orters have records of business transactions. 

Drums located on-site may ~ear labels or markings with the name of 

a generator: ~hese drums or labels should be preserved, if possibl~. 

or photo9Taphed, and the photographs la~led fer identification 

and future use as possi~le ~videnee. Onder certain cireumstanees 

the case development team may decide to r.ll!rfom a che.mieal anal}·•i• 

of the waste to assist in establishing t!'le similarity between.the 

wastes and a particular company's process.!/ <Information regarding 

parties and sites may also be obtaine~ by use of letters issu~d 

un~er authority of RCRA Section 3007 and CERCI.>. Section 104<•)). 

Again, local residents, law enforcement officials or compe

titors may be sources of information on transporters o! material 

to the lite or in the qeneral vicinity. Employees or former 

employees of a generator or transporter iuy l'\e villin9 to discuss 

the disposal practices o~ their eJ11Ployers, an~ if 10, signed 

1tatement1 or affidavits, if po11ible, 1hould be obtained from, 

them.· 

I/ in!orm&t1on on the compos•tion of waste streams associated 
with various indu1tri•l processes may be obtained from the Hazardous 
and Indus:rial Waste Civis1on CWH-565), Office of Solid Waste, o.s. 
Environmenta! Protection l9enc:y, 401 M Street, s.w., Washin9ton& C.C. 
20460. . 
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c. Evidence That R~moval er Re~edial ·Acti~n Taken ay the o.s. or 
State Is Not In=onsistent With The Nat~onal Contincenev Plan 

Pursuant to Section lOC of CtRCt.A, after information is 

91thtred that a release has occurred or is threatened, a variety 

of actions may be taken by EPA or a State. Among those actions 

are: 

Ci) Inves~igations, monitoring, aurveys, testin9 and other 

information 9atherin9 as may be necessary and appropriate to identify 

th• existence and extent of Ule release or threat thereof, the 

amount, source and nAture of the hazardous substances, and the 

extent of danger to public health, velfare or the environment. In 

addition, such planning, le91l, fiac~l, tcQnomic, en9ineerin9. 

architect~ral and other studies or investigations may be undertaken 

as necessary and appropriate to plan and direct response action: 

(ii> •itemoval Actions•, as the t.erm is define.~ in Section 

101(23) cf CERCLA, and vhich·include1, without limitation, 1eeurit~ 

fenci·ng, provision o! alternative temporary water supplies, anr' 

temp~raey • ..,·acuation and housing of threatened in~iv.iduals. In 

•~dition, EPA may take such other action as may be necess•ry 

to prevent, Jtinimiz• or mitigate damage to public h~alth, v-.lfare 

er the. environment, a1.1ch •• removal cf aateri-als, temporary dikin9 

And other ea11;y aeco~pl11hed actionar and 

<iii) •aemedial actions•, aa the term ia defined in Section 

101(24) of CERCI.A, includin9 in.tallation of a clay cover, dred9in9 

or exc1v1tion1, collection of leachate and runoff, on•aite atoraqe. 

tr~•tinent or incineration, provision of alternative vater supply 

and clean-up of released hazardous 1ubstances. Subject to soma 

restrictions, it may also include permanent relocation of res1dents 

and bus ~ness and com.m1.1ni ty f·acili ties, and off •site transporut ion, 
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1tora9e. treatment or disposal of hazardou~ substances. 

In a co8t re~overy action, two factors are important in the 

developme~t and preservation of evidence re9ardin9 the appropriate

ness of the action ta~en by EPA or the state. ~hese factors are: 

A. The action vas not outside what CERCt.A allows. 

a. The action taken must be •not inconsistent• vith the NCP. 

':'he ref ore, the NCP should be referred to and all per:sons in~olved in 

the deci1ion-m.akin9 proeess should be familiar vith its requirements 

and limitations before decisions regarding actions are m&de .!Q/. 

Those decisions should be documented by notes, memoranda, lett•rs 

and other written records maintaine~ in the appropriate files. 

Under the NCP, remedial actions must also be shovr. to provide 

a cost-.!fective response. A cost-effective remedy is o~~ wr.ich, 

among t~e alternatives examined, is least costly b~t technelo~ical!y 

feasible, reliat:ll_f! and adec;uately pr_o.tects public health anC- the 

environment. In addition, under the Section 104 (c)(4l balaneing 

test, the Agenc:y shoi.ild docuJnent remedial act.ion• to refute ariy 

claims that the remedy va1 not cost-effective. Measures of cost

effectivenes1 inclYdes th• protection afforded public health, 

welfare and the environment. by the reme~y. In •immedi•tt removal• 

actions it vill be especially important to doeument the circi.im.stance1 

which j~•tify the need for i.JmHdiate action. As provided in. section 

300.,5 of the National Contingency Plan, an immediate removal is 

appropriate vhen the lead Agency determines tftat the initiation 

of immediate removal action vill pr•vent or mitic;ate ·immediate 

risk of harm to human li!• or health. 

10/ The N•tional Contingency Plan is published in 40 CrR Part 300, 
' ' Fed. Reg. Jll80 (July 16, 1982). 
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Immediate re~ovals are appropriate in 1uch 1ituations •s: l> 

huun, animal, er food chain e~osure to acutely toxic sucstanc:es 

2> contamination of a drinking vater supply: 3) fire an~/or 

explosion; or 4) _similarly acute 1ituation1. 

Evi~enee of tht eos~-effectiYenesa of• part~cular remedial 

action may be demonstrated by t~~ ~ollowinq evide"c• which is 

contained in summary ~orm in the rec:crd of deci1ion: 

• 

• 

• 

studies showi~g the~technical feasibility and probable 

cost of .alternative remedial actions on the particular 

I ite: 

information that snows the degree of risk eo public health, 

wel.fare and envirenment prese:'lted by the particular site 

(i.e., population threatened, ~•di~ a!!ected, toxicity cf 

the haiardous substance invcived, ttc.l: 

other documentation 9enerated in consideration of the 

various factors required by Section 300.68 o! the NCP. 

All such evidence ahculd be documented ~y vritten stu~ies, 

reports, letters, memoranda, notes, min~t•s cf ••~tings and any 

other record of the relevant bases for takin9 a particular remedi1l 

action. 

I). Proof of Cost1 of Removal or aeaedial Action i:)y the c.s. 
or a State 

Collectin9 evidence of co1t1 of remov•l or remedial action 

ta~en on a iite is likely to be a ti .. con1umin9 task. ?)oeuments 

must bt o~tained from a variety of partici~ants in the cleanur 

activity: aqencies, contractors, and others. The success of 
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gover.n.ment eos! recovery actions depends upon the use of goo~ 

bookkttpinq and record eolleetion techniques. 

Certain costs expended on removal and remedial action ire not 

recoverable. For example, no recovery under·CtRCt.A is permitted 

where response costs resulted from application cf a FIFRA•re9i1tered 

product Csee Section 107(i)), or from 1 Pederally•permitted release 

(see Section 10 7 ( j) ) • In borderline cases·, it should be assumer! 

that removal and reme~ial aetion costs are recoverable and records 

developed and IDlintained v!th this expectation. 

· A variety of mechanisms are available for tracki~9 costs. 

While EPA prefers the uniformity of a single accoYnting system, 

the particular method of accounting may vary if it ensures accurate 

record keeping and preservation of all costs attributable to a 

p4rticular site. To further this objective, coo?•rative agree• 

inents .between EPA and a State, or contrJcts between... tPA and., a 

contractor for perfonnance of response activity on a site, should 

1p1cif ically req~irt that accounting procedures used by the St•te 

or contractor be approved by !PA. 

An accounting and expense-tracking system i• already in 

place at EPA, and should be followed closely by all EPA personnel, 

contractors and State agency personnel working on CERCLA-f un~ed 

1it11. Thia ayatem 91nerally involves the .a11i;nment ~f a unique 

accounting ftQmber to each specific site, and the charging of time. 

material and other expenditures to that account number. The site 

number ia a•ai9ned ~y Beadquarters bAsed on a request from the 

Regional Office and confirmation of an approved Federal response. 
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In •ddition, activity codes have been devised under which di!ftre~t 

activities and phases cf site clean-up and remedial action ~•Y be 

described. Ouesticns regarding the specifics of these accounting 

procedures shculd be directed to the Financial Management Center 

in the Of!ic• of Emer9eney and aemedial Re1pon~e <!'TS 382-2208). 

Evidence of the cleanup costs •hould be preserved and avail

able for introduction into evidence. This could include such 

documentation as receipts for money paid for 9ood1 or services: 

cancelled checks: contracts an~ any amendments thereof: purchase 

orders: invoices: records of time spent, where the claim inclu~es 

the value of auch time: travel records and vouchers: •n~ records 

of all correspondence or other communication regarding the act~al 

costs, as well as progress report~ on the vork performed. The 

names, addres~es an~ telephone numbers of all persons ~intain1n9 

the regular busines~ records cf contractors, agencies or p•rsons 

outside EPA should also be mai.ntained f·or ready reference. ll/ 

11/ Th• E .. r9ency ae1pon1e Division of th' Off ice cf Solid Waste 
ind Emer9en~ Response of EPA 11 developing a f leld manual entitled 
•eo1t Control Mana9e .. nt for Superfund ae110Yal• for immediate and · 
planned removal action•. Thi• aanual pr11ent1 a management system 
for On-Scene Cocrdinatora·for controlling~ verifying, and document1n9 
all co1t1 incurred in a removal action. 
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IV. P~OCtOC'Jil.AL ISSUES 

A. Timing of the Cost Reeovery Proceedin9 

While the Of ~ice of Waste Pro9rams Enforcement will vork with 

the Re9ional Program Office in'aetting priorities for co1t recovery, 

the follovinq basic timing 9~idelines are of~ered. Cost recovery 

actions for expenses incurred in i•~•d1ate er planned removals 

vi.ll nonMlly not be initiated until after such response activity 

has been completed, since the time required for those activities 

is relatively short. Bow~ve~. a coat recovery action need not be 

delayed where the Agency establishes a multiphase response action 

(e.9., aur!ace clean up, gro~ndwater clean up). A cost recovery 

action can beqin before completion of the last phase of reapon1e 

act i. vi ty !or cos ts t xpended to date! and a·lso for c.alculable fu:.ure 

costs. 

Wher~ one 1ta9e of cleanup follows another in fairly rapid suc

cession, cost recovery actions should be initiate~ after the ~leanup 

is fully completed. In situations where there are aubstanti~l delays 

between phases, however, the Agency may decide to comJHnce a recovery 

action at an intermediate 1tage. In these in1tance1, ne9otiation1 

regarding recovery of expenditures may be comcined vith discussion~ 

vith responsi~ile partie1 over prospective cleanup activities. 

C9enerally, an action will not b4t filed for recovery of a re .. dial 

in•e1ti9ation/feasibil1ty study or th• coat of deai9n prior to the 

f ilin; of an action for recovery of construction coats. 
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a. St1tute of Limitations 

C:!~C:LA does not contain 1 time limit.1tif.)n provi1ior1 wit~in 

vhich a cost reco~ery action aust be brought. In the absence of 

a 1pecif ic 1tatutory provisio", t~e rederal statute of limitation 

would apply. There 1• some doubt at thia time a1 to precisely 

vhich limitation period will be applied to a cost recovery action. 

Limitations for actions brou9ht by the Onited States for money 

dana91s are contained in 28 OSC Section 2415, which distinguishes 

~•tween actions base~ in tort or in contract. Because cost 

recovery actions are essentially quasi-contractual .actions in 

the nature of restitution,·a six year statute of limitations if 

any, shoul~ apply. Rovever, since it is possible that a court 

Dl•Y see CtRCI.A actions .•risin9 ·out, of the tortioul conduct of 

others, ~ost recovery actions should be brought within three 

years a!ter the right of action accnaes. 

Th• date the cause of action accrues i1 also sub~ect 

to debate. ln United States v. !he large Shamrock et al, 635 

F.2c11 llOB, llll'J (4th C:ir., 1980), 'cert. den. 102 S.Ct. 125 (198ll, --
the Fourth Circuit held th-at a cos~ recovery action under the 

Federal Wat~r Pollution Control Act arising out.of an oil spill 

f ir1t accrued when the oovernment completed the cleanup operation. 
. ' 

On the other hand, a defendant.aight vell be expected to ar9ue 

that th• cau•• o! action\aecrue1 at the time funds are first 

expended' on the 1ite. In ~rder to avoid argument on this point, 
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and tc tlimin•t• a potential bar tc rteovery, the Agency should 

attempt to eoftl!ftenee all cost recovery ·ac:ticn vithin three years cf 

the date dollars are first e~ended. 

C. Extent of Liability of ~esponsible Parties 

While CERCLA ·section l07Ca) identifies parties who are 

responsible for the costs of response actions at a site, the 

statute does not expressly set forth the the nature of that 

liability. Lan9uage which imposed •strict, joint and several• 

liability on the resvonsible parties was dr~~ped from earlier 

drafts in the final, compromise bill, and replace~ with a definition 

in Section lOl cf •1iable• or •liability• which re!ers to the standard 

of liability which obtains un~er Section 311 of the Federal Water 

P.ollution Control Act. Section l+l ia • •~r~et liabil·ity statute. 

City of Philadelphia v. Stepan Chem. ~ 5~4 F'. Supp. ll3S, ·11.co. 

n.4 ·(£.O. Pa. 1982). Moreover, section Jll imposes joint an~ 

several liability,~ v. M/V Big Sam, 611 F.2d 432.4~9 <Sth Cir.), 

on pet. for reh •• 693 F.2d 451 (5th Cir. ·it82). 

The positicn of EPA is that in appropriate circumstances, joint 

and aevera·l liability is applicable under MRC:I.A. Thi• position is: 

aupporte~ by reference to aection lll, by the legislative history of 

CERC:t.A _1l/, and by Section l07Cel (2) of CERCt.A, which provides that 

nothin9 in C:!Jtet.A •anall .bar a cau•• of action that an owner er 

operator or any c~er person aubjeet to liability under this section ••• 

ha• or would have by reason of 1u~ro9ation or othervi•• aqainst any 

person.• 

12/ 126 tong. Aec., s.19964 taa1Iy ea. Nov:---n-; 1'980)1 
~6 Cong. Rte., R.11707 (daily ed. nee. 3, 1980). 
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':'he DepartJMnt of J1.1sti ee has in~erpreted th is ••et ion u con! i r:r: 

in9 a defendant's right of contribution against other responsicle 

parties~ vhich i• only of value to a defendant vho has been 

held jo1ntly and •••erally liable .!l/• 
Joint. and 1ever1l liability- is traditionally 'imposed vhen 

the action• cf tvc or more defendants cause a single, indivisible 

re!lult, <Prosser, Lav of Torts, «'th ed. 1!'71), Sec. 52.) That 

determination may involve factual i11ues. Therefore, vhere 

t~o or •ore parties in the categories of responsible parties listed 

in Section l07Ca) contribute hazardous substances to a facility 

which are being.~eleased, threaten to :e released, or are contributinq 

.to the release or threat, the Agency may ar;ue that thos.e part.ies 

are jointly and' ••verally liable for the costs of rcspondin9 to 

that ~elease or threat. 

T'his of course does net foreclose. the Agency from entering 

into consent decrees er cther.ap~rcpriatt aqreements vith mulciple 

respon~i~le par:ies in vhich they air•• tQ allocate the Ageney's 

r•sponae costs amon9 themselves. The Agen~· 11 prim.arily ccn

cerned with achieving cleanu~ of hazardous sites, preferably by 

private action, and tl?•re art aany reasons vhy responsible parties 

may viah to ahare th• costs. lovever, this is primarily a matter 

for ~e re1;ion1ible parties, a~d if they cannot air•e among 

th•ms•l~•• on an appropriate allocation of re1ponaibility, EPA 

1hould proceed vith leqal action en a theory cf joint and •~veral 

liability. 

13/ Letttr-aitea-rlicemSer 1, 19ao. from K~an K. Parker, kss~~t 
Attorney General, Office cf ~egislative Affairs, to Hor.. 
James J. Florio, 126 Cong. Rec. Hll7!8 (daily ed. Dec. J, l980l. 
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D. The Cem&nd Letter 

The first formAl step in the commencement o! a cost recovery 

proceeding will be the issu•nce of a letter of demand from EPA to 

the potentially responsible party or parties for payment of 

costs expended on the site. A demand letter should be sent to 

all parties in a case who have been identified as potentially 

responsible Ci.e., ~ast and present owners/operators of a site 

and generators and transporters vho contributed hazardous sub

stances to a site), and should be issued a!te~ al! -response 

activity has bee:'l completed, or at the completion cf one chase 

of a multi-phase response where the entire process will reauire 

an extended period o! ti~e. 

Before a de~a_n~tter is sent. the potential case shoul~ 

be analyzed for the elements in part III above, including ident

ification of all potentially respo~sible parties (including 

responsible individuals in corporations where a~propri•te) and 

assemcly of cost information. At the time the demand letter is 

sent, the Aqeney should ~ able to anawer rea•onable questions 

posed by a recipient of th& letter. Regional personnel should 

have referred the case to Headquarters <or recommended a91in1t 

&n action) and Headquarters staff should have resolved their 

position on a referral ao that the Government ii prepar~d to 

file a complaint 1·f the re1pon1e to the demand letter is unsat

isf•ctory. 

The letter s~ould be issued vhert response costs have been 

incurred under CE~Ct.A, regardless cf vhether a deciaion has been 
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mad• to initiate a judicial proceeding fer cost recove·ry. 

Th• demand letter shoul~ contain the follovin9 points: 

• reference to EPA'• authority to administer CtRCIJ. and 

• 
• 

• 

• 

• 

th• rund established thereunder (or ref•renc• to 

•~thority to reco•er costs vhere tbe ~••pons• 1ctivitie1 

for vhich reimbursement is sought occurred prier to 

C!:RCLA): 

the location of the site: 

the presence of a hazardous substance which vas re

leased or threatened to be released: 

in 9en~ral terms, the dates and types of response activity 

undartaken ey EPA at th• aite: 

any notice given to the recipient prior to or durin9 the 

response activity, •!lowing th• recipient the opportuni~y 

to undertake the vork or pay the expense er response: 

the total cost of the response ae~ivity _l!/ broken down into 

91ner1l categories: 

14/ fhe amount stated in the deJn&nd letter should be the totaI 
"0Eli9at1d by.the Agency to be expended on the lite, rather than 
th• amoun.t abovn by A9enc:y reccrda to have been expended on the 
1ite at the ~i•• the letter i• prepared. Thi• ii to avoid pro~lem1 
caused by delayi in pa)'JDent of raspon•• cost• after a de11and letter 
ha• been forwarded to the re•ponsi~• party. lven so, available 
records should be •••••bled •• aoon •• poaaible. Where it 
11 expec~•d that fu~ur• co1t1 vill be paid Ce.9., in th• 
next phase of response activity), the letter ahould also 
clearly state that in addition to th• aaaaa already obli9ated 
and ·~•nt, the Aqency expect• to expend additional sums on 1 

tbe 1it• for vhich claim vill be aade against the respon1icle 
party. Of course, in a ;udieial proceedin9 in the coat 
recovery action, th• A9•ncy vill be required to prove t.h• 
actual amou~ts spent from t~• Fund. 
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a 9eneral statement that the Aqency believes that the 

recipient is a responsible party and-li1ble for the aum 

set forth: 

a statement that the recipient of the letter should contact 

£P.I. vithin a specified period (normally thirty days) to 

discuss the ac:eount and the recipient'• lia~ility therefor~ 

a warnin9 that if recipient fails to contact the Aqency 

within the specified time, a suit may be filed in the 

appro~r~ate o.s. Oistrict Court for recovery of the 

claim~ and 

the name, •ddress and telephone number of a representative 

of the Aqency who the recipient should contact. A sample 

~and --letter is. at tac:hed to th is mHiorandum as .Appendi·x I. 

The pr~mary responsibility for preparation of the de~and 

let.t·er will be in the Regional Program Office. The Jte9ional 

Pro9ra.m Of!ice .s~ould consult vith the representatives from 

~Pt.. ~e9ional Cou~•el, and Office of Enforcement Counsel-Waste. 

:he de!'\&nd 1-.tter vill·be sent throu9h the Office of Waste Pro9ra-. 
~ 

Enforcement for the ai9nat~re of the ~irectcr of OWPE unless 

that requir••nt 11 ape.cif ically waived. lf a case i• referred 

to DOJ, tbe DOJ ca1• attorney •hould •itn th• demand letter. 

E. Procedure In !vent of Respon•• Frcm Potential Defenda~t 

In aany cases, th• recip~ents cf demand letters vill contact 

th•· Agency and express interest in d11cu11in9-their 1tatus as a 

respons icle part.Y, The Agency encourages such ne9ot ia t ions· 
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etRCI.A money is limited: Agency clt•nup activities deplete t~e 

fund and money must be recovered from the parties responsible 

for the release or threat of release. ~herefore cost recovery 

through negotiation or litigation is necessary to clean up the 

greatest number of aites. Cost recov•ry ahould involve the 

cocrdinated efforts of knowledgeabl• legal and technical personne! 

at both the Regional •nd Headqu&rttrs off ices as explained below. 

l. Negoti•tinc Teams and Procedu!!! 

Opon receipt of a response to the demand letter from a 

potentially responsible party, the contact person name~ in the 

d~mand letter vill notify the Associate Enforcement Counsel for 

Waste, the Regional Counsel, the Oirector of OWPE and the Regional 

Superfund office. tach of those offices vill, upon notification, 

identity the person who will represent it on the neg~tiating. 

team. (The Cepartm~nt of J1.1stice my_ participate ir'\ .ca.ses which 

are likely to result in consent decrees or litigation.) 

The formulation of the Agency's positien results from tne 

c~lla~ration of the Team. In acme policy decisions the entire 

Team has relevant background to participate in the decision making 

process. However the specialized lega! er technical talent en 

the Team should be efficiently used. 

The Team ha• th• responsibility for developing & proposed 

ne9ctiatin9 achedule. The proposed schedule should have the 

concurrence of th• Associate Enforcement Counsel for Wast~ and 

the Dir.ector, OWP! in cases of national •ignificance. 
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Some factors which should be considered in the development 

ot thil schedule are the number of potentially responsible parties 

vho vill take part in the negotiations: the nature of the potential 

~•tenses: the amount cf available data linking partie~lar Parties 

to t.he 1it1; the amount of the cl•im, an~ other r•l•ted .. cter~. 

Sufficient time should be alloYed for the negotiation process to 

take place, but it is important that a deadline be establishe~ as 

a 9011 for achievin9 a settlement, and beyond vhich the negotia

tions vill not continue, absent clear indications that a aettlement 

is imminent. A reasonable ~eriod of time for ~ost negotiations ·is 

60-90 days: negotiations should not be extended without Headquarters 

approval. A referral 1ho~ld be submitted by the Region and approved 

by Readqu•rters, and a complaint should he prepared and a~proved 

bv the Oepart~ent of Justice, prior to the conclusion of negotiations 

10 t.hat an. ac:ticm ma:· be filed if ne9C!tiations &re not resolved by 

th• d•adline. 

a. Case Team te&der. Contemporaneous with the formation of 

t~e Ne9otiating Team, Regional and Headquarters program sunage~s, 

in conaultaticn vith Otte, vill •tlect a proqram official to serve 

as the Case Tea~ Leader. ~he Case Team Leader'• function will ~ 

toz 

• foeua etfort1 to devell)p, in advance ot negotiations, the 
A;ency'1 negotiating strategy and position on i•aue1 that 
aay aria• during th• course of ~e ca••• 

• enaur• th• coordination of i.,.1 an~ technical .~taf f par
ticipation on the team by 1cheduling and chairing regular 
c••• review 1e11ion11 and 

• define _the A9ency'1 objecti·ves in accordance with applicable 
Agency guidances and policies. -
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On occ•sion, the Team may be unable to develop • conaensus 

on a co• t recovery ·i•aue. When this occurs, the Case Team t,e1der 

will prepare a written explanation of th• issue for resolution 

by the &ppropri•t• auperviaory at&ff. 

b. Lead Negotiator. Region&l Counael •~d Headquarters Enforce

••nt Counsel managers, in consultation with the Director of OWPt, 

will select the lead A9•ncy attorney for the case. 
'· 

Although a Regional Counsel attorney vill usually be designated 

as the lead A9ency attorney, in cases of national significance or 
. . 

which may be precedent-setting an attorney from OEC-Wast1 may be 

selected. The extent of Headqu•rters involvement will be decided 

on a case-by-case basis by the Assistant Administrator for !nforce

~ent, (or the Special Counsel for Enforcemen~ until the Assistant 

Administrator position is established).· The Department of Justice 

aho~ld ·also be consu.l ted and invited to part1ci'pate in. negotiat,ions. 

of cases which are likely to result in a consent decree or liti9at 

particularly in multiparty and complex cases. 

Th• Team's lead attorney.will be responsible for conducting 

coat recovery negotiatJ.ons. Although the attorney is primarily 

responsil::lle for explaining ancl defending the Team'• position during 

negotiations, he or she aay request other Team ••~•r• aaaistanc• 

in articulating the Team'• position to opposing parties. 

At t.h• initial negotiation ••••ion, th• lead attorney should 

inform oppoaing~parti•• that while~· Team ba1 authority to negotiate, 

any agreements are 1ubject to th• approval of Enforcement Counsel and 

OSWEl. Th• opposing parties aho~ld also be advised that t.h• A9•ncy 

haa e1tabli1hed a deadline for settlement. The deadline 1hould be 

disclosed tc t~e responsible parties. After the deadline, t.he 

Agency vill tAkt judicial action. 
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2. Fo'nll cf Settlement Agreement 

CERCLA allows the A9•ncy severaI vay1 the Agency could 

1ettle a coit recovery action: 

• a consent decree 

• an administrative order 

• a memorandum of agreement • 

Bovever, as a matter of pQlicy, the A9ency has decided that a 

consent decree is required in most cases. A forthcomin9 poli~y 

will 1et out the requirements for using consent decrees and another 

one will address administrative orders. 

Again, it should be pointed out that the negctiating Team 

it not authorized to enter in~o a bindin9 agreement of any type 

with the responsible parties in the absence of apecif ic authori

zation from the Enforce~ent Counsel and O$WE~. Consent decrees 

must also be approved by t.he oepart.ftlent·ot Justice and the re~i•win; 

court (after a thirty day public comment period). A draft of any 

~CJcWTtent which is to be the subject of negotiation should, of 

course, be reviewed before commencement of negotiations by appropriate 

supervisors of the negotiating Team at the ,egion and Headquarters, 

and any dcc1.1ment which the negotiating ~•a• and their aupervi1or1 

believe to be a~ceptabl• for 1ettlement should be forvarded to the, 

A11i1t&nt Administrator for Enforcement, the ~irector cf OWPE and 

the O.partaent of Ju1tic• at th• earliest po11ibl• time to &llcw fer 

adequate review.' 

Th• A9•ncy may allow acme 1ettlement1 in which th• responsible 

party agrees to pay the claim in periodic payment• where the party 

is unable t:'C pay in a l~p sum, or wh•r• there is other legitima~e 

reason for delayed p&Yftlent. Be!ore considering ina·tallment payments, 
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however, the Economic Analysis Division of the Of !ice of Pclicy 

and leso~ret Management <rTS 382-276~) and the Financial Mana9emtnt 

Oivision o! th• Office of Administration '"S 382-5135) thoul~ be 

cona~lt•d in order to obtain a review of the financial condition 

of the responsible party and to determine any applicable interest 

charges. 

Payment of cost recovery claims should bt made payable to the 

u. s. Environmental Protection Agency and should be mailed to: 

o.s. Environmental Protection A9ency 
Acco~nting Operations Of!ic• 
P.O. Box 2971 
Washington, D.C. 20013 
A.ttn: Collection Officer for Superfund 

The check or other form of payment should ip~cify tht name of 

the site at which the activity took place. The lead u.tor?'lrt is 

responsible for furnishing c:op.ies cf judgments, deert?es or a9r~emer.ts 

for paymen~ of cost recovery claims aa early as possible-to ·r1naricial 

Reports and Analysis, Room 36l7M, O.S •. EPA, 401 M Street, Washin;~"ll' 

o.c .. 20460, for establilhJllent cf • proper •ecount. 

F. Procedure in !vent of No Response to Demand Letter 

lf no response is received to the de11and letter, a final 

detennination.au1t be made of whether the facts of the ca•• justify 

the A91ncy ~&kin9 furtb•r step• to"puraue th• cost recovery claim. 

A decision whether th• caat ahould be ref erred to J)CJ should be 

aac!e by th• ke9ion aa vell •• ataf f at leadquarter1 at the time . . 

tha ~mand ietttr 11 drafted. This decision vill initially ba 

made by the R19ion1l Admini1trator, baae~ on the recommendation cf 

the Region•l Superfund Office and the Rtgi~nal Coun11l. 
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Relevant factcrs to consider include: 

(I) the stren9th Of evidence connectin9 the potential oefen
d&r\t( S); 

(D) the ava i_lablility and merit of any ·defense. Possible 
defenses under Sectior. l 07 of CERCLA are c;enerally that 
the rel.ease and conse~ent response action was the result 
ot: 

(l) an act of God; 

(2) an act of war: or 

(3) an act or omission by an unrelated third party as 
to whom the owner/operator had no contractual relations 
and did not fail to exercise appropriate care 19ainst 
the foreseeable acts and omissions of that third party. 

(cl the qua 1 i ty of release, remedy and e:cpend iture docume:'ltat ion 
by the A9ency, a state or third party; 

(d) the financial ability of the potential defendant(I) to 
satisfy 1 Jud9ment for the amount o! the claim or to pay 
a .substantial portion of the claim in settlwment; an~ 

<~l the statute of limita-tions. 

In considering the ability of the pot•nt ially responsible 

party or parties to pay, the Re9ion1l Off ices shou~d make use o! 

the .rinanc:ial Assessment System, developed by the Economic: Analysu 

Division of the O~fice of Policy an~ Resource M~na9ement and 

man•9ec!! by NEIC, t:.o assess the f inanc:ial condition of most 

potentially responsible parties. 

Th• determina ~ion of the ae9 ional Admini1tratcr to initiate 

a cost rec:cvery action shall be forwarded by a aemorandWl from. 

the Regional AdmJ.niatrator to .the Assistant Administrator for 

Enforcement for concurrence in th• same manner as the referral of 

cthe~ matters for litigation. A decision not to initi1te a cost 

recovery action must be ref 11 cted in a memorand:.un to OWPE. An 
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1ffirmative decision ~ be made by the Regional Administrator 

each cast in vhich C!RCLA funds are expended, whether that decisio --
be to proceed or not to proceed. This is necessar~ because of the 

Agency'• accountability fer aana9ement of th• rund. 

After OEC concurs on pursuing the cost reeov~ry action, 

OEC refers the case to the J:>epartment of Ju~tice, t09ether vith 

the names of the appropriate Beadquarter1 and Regional ~rsonnel 

vho vill be involved in the case. If the Department cf Justice 

fails to concur, the ori9inatin9 ~egional office is advised of such 

non-concurrence, together with the reasons therefor, and r•eoaunend

ations as to vhether additional information should be.provided for 

DOJ's reconsideration. Even tho~gh a Region may recommend against 

pursuing • cost recovery action, the Assistant Administrator for 

OSWER may decide on his own initiative that such an action is 

warranted. This recommendat1on weuld then be sent to OtC fo~ 

consideration. 

c. Maintenance and Coordination of Evidence in Event of Re!errAl 

There will inevitably be 109istical diffi~ulties in maintaining 

and coordinating the produc:ti.on of the mass cf data, contracts, 

coat records, and other evidence generated in a respons~ activity. 

It ~· very illp~~~ant to provide for an orderly aethod of expeditiously 

providin~ that information durin9 the course of a cost recovery 

action for u•• durin9 ease development, discovery, and trial. 
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Each Agency, office, contractor or other person partici~1tinq 

in a Ct!tCI..A response activity should auintai.n documents rehten to 

the activity for a period of not le11 than 1ix ~6) years after 

all response activities •r• f ini•h•d Ceon1ult Appendix C for a 

list of these necessary documentsl.ll/ 

The A9e~cy's Financial Management Division vill maintain 

and periodically update the cost ·~•nditure tracxin9 system for 

each sit~ referred to above, 10 that an itemization of all costs 

attributable to a particular site can be quickly obtained. When 

a determination is made that a case should be referred to the 

Oepartment ot ·~st.ice for filing (or, if necessary, durinq the 

time that the dem&nd letter is being prepared or the case is being 

considered for referral), a request can be made of the persons. 

firms or agencies invcl~ed in a response activity for copies of 

its recerds. At that time, a compl•te file of all records inv~lved 

in the particular case can be eomp"iled and ~eliverer1 .. to DOJ, witr. 

cop1e1 of the complete file made available to appropriate Regional 

and Headquart~rs legal and technical personnel. 

15/ The p~riod of six years is necess~rv bec:•use of the po1-
i'r:ility t~1t the claim may not accrue upon the first expenditure. 
Add~tionally the :~tiqation may be protracte~: documents must 
be kept for the term of the litigation. 
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v. Note on Purposes and Ose of This Memorandum 

The policy and procedures ••t forth herein, and internal 

c!f ic• procedures a~opted purauant hereto, are intended solely 

for the guidance of attorn~y1 and other employees cf the c.s. 
Environmental Protection A9ency. They are not intended to nor 

do they constitute rule-rukin9 by the Agency, and suy not be 

relied upon to create a right or benefit, aubstantive er pro

cedural, en~orceable at law or in equity, by any person. The 

Aqency may take any. action at variance with the policies or 

procedures con~ained in this memcrandu~, or which are not in 

compliance with interna! office procedures that may be adopted 

pursuant to these materials. 

We trust that this memorandum gen~rally ~overs ·the subject 

of procedures to be involved in cost recovery actions under 

CtRCt.A, but if you have any questions or problems invo1v1n9 this 

subject matter, please call Russell B. Selman, Of!ice of .L191l 

and Enforcement Policy, at F'l'S 426-1503. 
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AppencH x A 

Costs Recoverable Onder CERCI.A 

In order to identify .. records which must be deve_lored and 

a.intained for a cost recovery action, it ii eaaential to know 

those costs which may be recovered from a r•sponsi~l• party. 

Various sections o! Ct~Ct.A provide tor recovery of certain elements 

of costs expended for site clean-up. We have attempted below to 

compile a list of those costs vhieh are recoverable, and the 

sections of CERCI.A vhich authorize recovery of those costs. 

This list is very 9ener1l and not exclusive. 

The listed costs are in general cate9ories, using l1n9u19e 

d~reet~y from Ct~C:..>., and a determination ~ill necessarily have 

to be made in each case whether a particular expenditure is 

within the categories of recoverable costs. In t~is re9ard, EPA's 

position is: th~t the intent of Conqre11 was to authorite recovery 

of all costs directly related to clean-up of a site, and therefore 

the costs shoul~ ce broadly construed to fatl within these cate

gories. 

Cost -
l. Investigations, monitoring, surveys, 

testing, and other infonution-gatherinq 
necessary or appropriate to identify the 
exiatence'and extent of the rel•••• or 
threat thereof, the aource and nature 
of th• haz&rdoua aubst&nce1, pollutants 
or contaminants involved, and th• extent 
of dan9er to th• public health, welfare 
or th• environ .. nt. 

2. Planning, 1•9al, ti1cal, economic 
engineering, architectural, and 
other a~udi•• or investigations 

CERCLA !!.~ll£!! 

SSl04(b), l07(a)(l)(4)<Al 
(providing for reco~ery 
of cos ta for removal. 
actions, vhich, as 
defined in ~101(23) 
include actions taken 
under ~l04Cb) ). 

Same 
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necessary or appropriate to plan 
and direct response actions. 

3. Plannin9, le9al, fi•cal~ economic, 
engineering, architectural and 
other servicos necessary to recover 
the cost of response actions. 

4. Plannihg, le9al, fiscal, economic, 
engineering, architectural and 
other services necessary tc enforce 
the provisior.s of the Act CCERCLA). 
(This could include costs incurred 
in prosecuting an immiment endanger
ment action under 5106>. 

S. All costs of CA> removal and (B) 
remecHal action ·incurred by the O. S. 
Gcver~ment or a State not inconsis
tent with the NCP. Actions for which 
such costs may be incurr-.d are· 

(A) Removal Actions CS101(23ll: 

(l) the cleaM-~p or removal cf 
r•lease~ hazardoaa 1ubsta.nce1 
from the env~ronment: 

(2> such actions as may be 
necessary taken in the event 
of the t~reat of release of 
hazardous substances.into the 
environmentr 

Cl> such actions as·aay be necessary 
to monitor, •••••• or evaluate 
the rel~••• or threat of release: 

C4) the diapoaal of removed aaterial: 

CS> auch other action• •• aay be 
neceaaary to prevent, ainiaize or 
aiti9ate damage to public .health, 
welfare or th• environment which 
.. Y othervi•• re1ult from a 
rel••••: 

C9E:/. • 9832.l 

aa111e 

same 

SlC7CalC4lCAl 

(6) any monitorin9 to assure actions performed 
hy other parties adquately protect public 
health, welf•re and the environment, and 
meet EPA cr~teria1 
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(7) specific examples contained in 
~l0l(23l (wit."lout limiutionl: 

a. security fencing or other 
ID9asurea to limit access: 

b. provision of alternative 
"ater supplies: 

e. temporary evacuation and housing 
of threatened individuals 

d. action taken under Sl04Cb) of 
CERCLA: 

e. any emer9eney assistance provided 
unde~ the Oisaster Relief Act of 
1974. 

(Bl Remedial Actions (Sl0l(24l): 

(l) actions c"nsistent vith per~nent 
remedy taken instead of or 1n 
addition to removal actions, to 
prev~nt or minirn1ze the release 
of hazardous substances into the 
environment so that they do not 
migrate to ca~se substantial danger 
to present or future puhlic healtr., 
velf are or the environment. 

OSWER t 9832.l 

<2> Speeifi~ examples contain•« in Cl0lC24) (without 
limitation>: 

(a) atorag'!: 

(b) confinement 

"( c > peri~t.er protection using 
dikes, trenches or d1tch••r 

< c!) clay coverJ 

<•> neutralizationr 

(f) cleanup.of r1l1a1ed hazardous 
aubstance1 or contaminated 
uter1al1: . 

Cg> recycling or reu••~ 
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( h) diversion: 

( i ) destruc~ion: 

( j ) ae9re9ation Of reactive vaates 

Ck> dred9in9 or excavation: 

( l) repair or replacement of 
leaking containers: 

Cm) collection of leachate and runoff: 

Cnl on•site treatment or incineration: 

Co) provi£ion of alternative water 
suppli••: 

(pl any mcnitcring reasonably ~•quired 
to assure that sueh actions protect 
public health, welfar-. and the 
envirouent1 

~ • 9832.l 

Cq> co1t1 of pennanent rel~cation cf 
residents, business@• and community 
facilities Cvhere relocation, alone 
or in combination vith other factors, 
is acre cost-effective than and· 
env1·ronmentally preferably to trans
pcrtation, 8tora90, treatment or 
disposal off-site of the hazardous 
•ubstances >. 

CJ> Reme~ial actions do not include: -
(a) off•aite tranaportation of hazardous 

aubatanceaJ 

(b) cff•sit• •tora9e, treatment or 
di1poaal of bazardou1 substances; 

un,••• it i• determined that auch actions are 
(l more coat-.f f ective than other remedial 
action•i (8) vill create new capacitv to aana9e 
(in compliance v1th •~~title C cf RC~A> hazardous 
substances in additicn to these at the affected 
site: or (C) are necessary to protect public 
health";""9wel!are or the environment f~om a present 
or potential' risk which may be created by further 
exposure to th• continued pr~sence cf th• 
hazardous •ub1~ance1. 
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6. Any other neeessary costs o! response 
incurre~ by any other person consis
tent with the NCP. ·~esponse• actions 
include both •removal• and •remedial• 
actions (~l0lC2S>. lSe~·liet of· 
removal and remedial action• ataove.) 

Sl07(al (.Cl (Bl 

i. Dama9es for injury to, destruction of, 
or loss of natural resources, includinq 
the reasonable cost of assessing •uch 
injury destrueti..on or loss. <See note, 
below) 

•Natural resources• include (~l01Cl6)): 

(a) land: 

(bl fish; 

Cc> wildlife: 

(d) biOt1': 

<• > •ir: 

Cg) groundwater: 

Chl drin~ing water supplies: 

~l0i(&)(4)(C) 

Ci) other such resources belongin9 
to, aanaged by, held in trust 
by, appertaining to, or other.rise 
controlled by the Cnited States, 
any •tate or local government, er 
any foreign government (includes 
resource• of the Fishery Conser
vation and Management Act of 19,6). 

!El!= C!JlCt.A SlClCc.J provides fer the promul9ation of re9ulation• 
not later than two years after en~ct.ment of the Act fer the 
asaeaament of dama9ea for injury to destruction of or 1011 of 
natural reaource1 resulting from a r•l•••• of & hazard~ua 
au~atance. See footnote 3 in the Memorandum fer further 
explanation on recovery of th••• damages. 
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CMod•l Demand Letter) 

Sce•place, Stat• 00000 

R•: Nam•. location of •it• 

Dear Sir or Madam: 

OIH:R • 9832.l 

On or about , 198 , there vere 
releases and threatened releases into the environm.nt Cf 
hazardous aub1tanca1 [and pollutants and cont•~inanta) froin 
th• facility located at or about • 
(In addition, there were r•1••••• and threatened rP.lea1es ot 
pollutants and contaminants that ~•Y present an im~inent and 
substantial dan;er to the public health or welfare.} 

(On or about , 19 , EPA ;ave [oral] notice 
to you {wn1cn was confirmed) by letter of 
"!!---~----~--~' 19 __ , advising you regarding.th• referenced 
facility and t~at you are a party who may be liable for ~on•y 
expended by th• ;overrunent to take corrective action at the 
f•cility. EPA offered you th• opportunity to diacuas with t1A 
your voluntar~ly takin; action necessary to ao1t• any releas~s 
er threats o! rel••••• of~hazardous substances (•nd pollu1nts 
•nd contamin•ntsl from the facility.~ou die not.undertake 
tne necessary actions.) 

ln accordance vici th• Ccmpr•h•n•ive Environmental 
Response, Compensation and L~acility Act (CtRCtAl, 42 u.s.c. 
59601 ~•cg., (and other-authorities Cinsert ~h•r• pre ct~CLA 
or non CtR LA •xpenditures)J the fSt•t• of , pur1u1nt 
to 1n a;r••m•nt ·vith and funding by th• (insert if State lead)] 
United States !nvirorunent•l Protection Agency <EP~ undertook 
response •ction using funds provided for such •ction1. T~• 
action =•g•n on or aoout · and continued t~ on 
or ac=ut • EPA 1 s re1pon.a• aet ion enu i ie·d 
the (deacriee generally what was done). 

Th• co•t of th• re1pon1e action (perfo?1t1•dl (cau••d 
to be perto~d by EPA at the tacilityJ (wasJ Ci• currently! 
approx1 .. tely s • (%n1ert th• amount obligated 
by tne A9•ncy to &t expended on th• site, not·th• amount 
actYally ex5M1nded according. ~o A;•n~ recorda.) [The Agency 
1ntlclpate1 expending additional fund• in th• future vnd•r 
authority of C?RCt.A for additional respon•• activity whieh th• 
Agency deema apprcpriat• to b• perfonned at the 11te.] tnclcs-.d 
is a st•t•m•nt •u11UUri1in; th• •xpenditur•• to date. 
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Infol:"'l!\&tion availaole to EPA indic•t•s •~o~; ~th~r 
tnin;s t~at you (cho~se one or more. of the br1ektt•~ cl1uat, 
11 1p~ropriate:) (ire/were at th• time of th• response 
action the o~ner/operator Qf the facility) [w•re th• own•rl 
operator of th• faeility It the timt of disposal o.l hazar~o~s 
substances at the hc:ilityJ (did, by contr.ct, agreement or 
otherwise, arran~e for disposal or treat .. nt, or arran;•d tor 
transport for disposal or treatment of ha:ardous substances 
[and pollutants ind cont&min&ntsJat the facility (accepted 
hazardous substances (and pollutants and contaminants} for 
transport to th• facility which was selected by youJ. Pursua~t 
to th• provi.sions of Section 107(1) cf CERCL.A [1nd either autho:
ities (insert vhere pollutants or contaminants involved and 
where Other law involved>], we believe that you are liable f•":>r 
the payment of all costs expended on the •it• to th~ Hazardous 
Substance Response TnJst Fund established pursu•nt to Seetion 
22i of CERCLA, which is •~ministered by EPA. 

We hereoy request that you (or a grou~ of parties 
potentially resp~nsi~le for the sit•J make restitution by pay-
111er1t of the herein stated amount plus inttrfllst (together with 
any sums hereafter ex~•nded by the Ageney on the site pursuant 
to authority of CtRCLAl, (T~• n&St'•S of other potentially 
responsible parties receiving this request for pay~ent are 
enclosed with thi1 letter to f1cilit•t* or;aniz•tion •~on; 
the identified parties concerning payme,,t. J If you [or an 
organized ;roup cf po~er.tially responsible parties} desire to 
discuss y"our Haoility with UA, · p'leAse c:ontac:t the pttrson 
n•med below in wr i tin; n~t later: than thirty" < 30) da~s after 
th• d•t• of this letter. We will othervi1e assume that you 
nav. d•c:lin•d to reimburse the rund for th~ site expen~itures 
and will subsequently pursue civil litigation a;1in1t you. 

Contact Person: 

[Name} 
(Title) 
(Address) 

cc:: Enforcement Counsel 
Regional Counsel 
Stat• A;ency 

Sincerely, 
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'n. follodn; P9• acnatitut• • March guide t.Mt •y ee UMd ~ ~ 

)egicinal· enformnant pcu;tau in gathering doc.znentatian to llJR:IQrt a ci::st 

·r'9Cl:llU9r)' .cticn. '1!'9 March ;uid9 fc:amt ia a chart with fcur =ll.l!N, hmad 

.. follows: 

toc:aticn•.• All cf the dl:::c.lmnts listed vW p~y not tie avail.&bl• in all 

cues, nm: will Mch cm rwcesarily enhata tbl b::I:!)' cf evid9ra in .... rt cue. 

It ~st tl9 decided en a ~ buia exactly ~ic:h piecas of dcll:ul9ntatian 

Shculd tl9 UMd u a.zpportin; evidence. 'ft'9 Much ;uide vu •ant to be an 

exn.ustivia list of dc::C\.lmnt.s th.at shc:W.d be ccnsidem. It. 1•. &i;;ested that 

the perscns ccnduc::in; the file March for &JppOrtin; doc'l.mlnt.aticn pW.l cut 

Heh dc:c.lmnt an the list if it. is evailacle. It. can tie de<:idld at a lat.er t.im 

wnic:h of the ~nu an uMful u evidencl ;iwn the fact.a of the ;ertic:W.&r 

CAM. 

Pl•ue note thAt the Mud\ guide CICIYU'S c:nly dc:c,,.nts that '°"1d be 

uaeM in muppxtin; the first thne •l-nt.1 of pt'CIOf di~ in thia 

;uidanct: prcof of tn. n1 ... , link betWMn the party and the aita and 

ccnailtancy with the .JCP. Cmt ~nt.atiCI'\ will be tbl &lbject of an=ttwr 

;uidanc:111 ~nt that 1a curnntly wmr de ... lclplllnt. 

• 1'tW fOU1"th ccl&n"I, ei.;icnal '11• ~ticn•, hll manin; cnly if the All;icn 
UMS the filing 8)'Stm descrimd in A;prx!ix !.; 



• MJt If lc•tlon "9mld 
pua ...,.t to sec. 
IOJC•) of CtJCIA 

• tilt If ICAtlon llltmtd 
p11...,t to Sec. lOJCe) 
or CEIOA 

• Reeold of mtlflcat:lon 
of l:PA-IQ-8-tvancY 
R991J01.ie Ohrl•lon. 
EPA Alglonal 
ldalnlstt·atcr ot' 
othe1· EPA olflelel 

• <nt>llMC19 
1nveatlptlon 
Aep>lt pa-....t to 
section 104(el of 
CEIClA 

• other Qlllpl IMCJe 
tnweatlgatlon m: 
lnepectlc:lt/lutlt 
~t· puawuant. 
to etatutoay 
atatholltr te.9 ., 
&ee. 1011 of Al'MI 

C.·lglnatOI: 

• 0Wne1/q,e1·atot· 
of facility • ~·t. off lclals 
Utapondl~ to the 
pad>lt11 lfDC.111. 
State OI" ~tall 

• OWnet/opea-.tOI· of 
facility 

• Appl~ l•t• ""'· 
official• 

• "'"'91-.l/SUt• 
Invest lptot· 

• ~••I/State 
lrMtet l911tot· 

fPA Cbntact 

• Hlltlonal "9!1XJ*t98 
qtti!et fN~9 

• IPA-A!JcJlone 
• IP.IHQ-ttaiaubue 

Site Cont1ol Division 
• fPA-Aeglm, ce: 
• t:PA-R.A. . 
• EPA-IQ-0.tvencY 

Al!&ponslble Dlvlelon 

• fPA-RBglm, Cf:IOA 
f>lf ./OWpl lance 
Pl o ject Hanage1· 

• st•t• f>lfotoetnent/ 
<h1>1 lenoe lkJencY 

• EPA-1'8glon, Awtop. 
o.r ./~I lance 
Section 

• State B-lfou)Mftnt/ 
O..•l lanoe lqency 

hdlable rl I• lncat tm• 

• NCR (llfte p11rJ8 11, II, 
hullet IU 

• ~··· AellpOltllel l>lSC10Ye1y/Kaza1d 
Aa'*lng Flle/Reolaw/ 
IQ 

• NIC 
• t:PA-IO-blel'JlftCY RiltttpOll ... 

Dlvlelm ....,,., Responee 
I'll• 

e Rl!lledl al AlllipJii88 I 
bl9COY91y/Haaml 
RM* Ing Fl le 

• lbm!dla I A8111Jon11111 
Dl9COY8ty/Hazatd 
R.4 o1klflCJ File 

•01teH otherwhM noted, thl• u~s t._ docullent• ••• located In the AeQlavtl flies 
..t as~s the ~lons •t• t111I011 the file et1uctu1e outlined In Appondh £. 

... 
"' 00 

~ . ..... 



1. •ldence of a 11111- m· tt. 'ltaeet of a 1'91ee!M! (continued•. 

• M'.Jte• ft(m gJllOnll 
cal I•~ eo11e1p011dMot, 
photOIJI ..,,.., or othet-
f01• of .......... 
Incidental dme1wtlon 

• Signed vllnH8 ebt.e-
111ent11 (de8Ct lblng the 
CXJndltlons leading 
up to the 1elease 
end the 1eleHe, 

• <blr't. Of flcl•l• 
CIDCal, State, ,.., .... 

• simile 

• owne1ftlle1•to1· 
racllltr 

• a.plopea ot' 
Olnt1act<>1• aseoc. 
v/ fecll lty 

• hde•·•l/St•t• 
1nve11t l911t01 a 

• to::al ontctal• 
• f\j)llc 

• EPA-ReCjlon, f>tf ./ 
o..t>l l.vu1 Project 
HafW)l!tt• 

• State 9'f ./ 
O:.pl lance Ai}8ncT 

• ttmlclpid ()Jula1•nt 
Offeoe (e.9., IU>llc 
Health ot· ~llC9 Dept. J 

• QtA-Ae()lm, Na9te M)t. 
Division PtoJ. Manage1· 

• State Aqency 

Pld>Rble rl I• IDcat Im 

• "'9Md •• • AltllpOI- • 
DlllOOVl91y/ Hau1d 
,_.,.lftlJ File 

• llmedlal RallpJl ... 1 
bl llOOV9a y I t1111za1d 
Rank Ing Fl le 

• 
'° CD 
w 

"' . ...... 



UNITED STATES ENVIRONMENTAL. PROTECTION AGENCY 
WASHINGTON, CC: l0&50 

~ 291983 

MEMORANOt.: !ti. 

SUBJECT: 

f'ROM: 

TO: 

Coordination of EPA and State Actions in CERCLA 
Cost Recovery N~tiations and Litigation 

Courtney Price ~"-. 
Special Counsel for-"!fifl.2;ee 

, 
Lee Thomas 
Assis~ant Administrator f r 

Solid Waste and EmP.rgeney Response 

Regional Ad~inistrators, Regions I-X 
Reg:onal Counsels, Reg:ons I-X 
Director, Office of Inter;overnmental ~iaison 

The clean-up o: hazardous waste disposal sites under the 

Comprehensive Environmental ResponsP, Compensation, and Lia~ility 

Ac: <CERCLA) involves payment of monies from the Hazardous Suh~t~nc~ 

Response Fund (the Fund) created by Section 211 of CERCLA to 

individual States or to contractors to finance clean-up activiti~s. 

In many cases, the State in wh1ch the site is located will also 

contribute its own funds to the site clean-up ll· EPA and the State 

may thereafter neQotiate with -or take judicial action for recovery 

of the amounts expended .by them .against the party or parties w~o 

l/ Under CERCLA Sl04(c)C3), the State ~ust pay or assure payment 
of 10 percent of the cost of remedial action and operations and 
maintenance at a site and at least SO per cent of the cost of 
all response actions at a facility which was owned by· the State 
or a subdivision at the time of disposal of hazardous substances. 

Current AQency policy allows C£RCLA fundin~ of remedial 
investigation, feasibility st~dy, and remedial design at privately 
o~ned sites without a State cost-share. Accordingly, any cost
share previously paid by the State {allowabl~ State services, 
statutory credit or cash) for remedial investi9ations, feasihility 
studies, and remedial desi;n at privately owned sites will h-. . 
applied toward the State's share of the cost for remedial constructi 
at the site, see May 13, 1963 Memorandum from Lee M. Thomas. 
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are legally responsible £!. In those cases, the question arises 

whether the separate negotiations or judicial actions of EPA or 

the State to recover their respective funds might, in some way, 

prejudice the other's right to recoup its monies, and if so, 

what actions might be taken to avoid such prejudicial effect. 

It may initially appear unreasonable to conceive that eit~er 

EPA or a State could take action which would interfere with the 

other's ri~ht to recover monies ex?ended for site clean-u?. 

However, the following points should be considered: 

0 State as Agent - EPA will frequently transfer its share 

of clean-up funds to the Stat~ which will, in turn, spend 

it on the site under the cooperativP. agreement with E?A. 

The cooperative agreement contains numerous protocols, 

procedures, and other standards ~ith which the State must 

comply to assure the quality of the site investigation and 

clean-up. Because of EPA's control over these matters, 

adverse parties may argue that the State is EPA's agent or 

representative for the expen~iture of the funds. This 

misunderstanding.might be asserted as a defense to recovery 

of remedial costs by a potentially responsible party. 

2/ Further guidance on cost recovery procedures and responsible 
parties is contained in a forthcoming policy entitled, •cost 
Recovery Actions under C~RCL~." 
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Collate~al £stoppel - An adverse judgment by a court in an 

action by either EPA or a State on the issue of recovery o~ 

funds expended on the site might be held to collaterally 

estop the other governmental agency from successfully brin~ing 

a subsequent action against that same party 3/ . 

Insolvency of Responsible Party(sl - A settlement or 

jud9ment by EPA or the State might exhaust the available 

resources of the responsible party(s), leaving the oth~r 

governmental agency without possibility of a recovery. 

Regardless of the meri~s of ar;~ments which may be made on 

the foregoing considerations, in the interest of promoting 

Federal-State relations, there are certain rights and ooli~ations 

which should be clearly defined at the outsP.t of thP. relationsh~~-

The Reqiohs, in cooperati~n with OERR, have recognized the benefits 

of identifying these interests by reflec~ing them in the eoopP.rativ~ 

agreeme~ts. Accordingly, this memorandum does not r-.quire the 

Regions to adopt any new procedur~s or change any existing coopera

tive agreements. Instead this document .presents the rational~ 

for drafting cooperative agreements in the manner prescribed by 

OERR. 

3/ ·see United States v. I.T.T. Ravonier, Inc., 627 F.2d 996, 
(9th Cir., 1980). 
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THE COOPER.AT!VE AGREEMENT 

l. Ne9ation of Agency in Cooperative Agreement 

The cooperative a;reement should ne9ate the principle that 

the State is an agent for EPA. This is important for both QOvern

mental agencies for a number of reasons. In the cooperative 

agreement, EPA will necessarily require that the State ooserve 

certain standards, procedures and protocols, such as in the 

takin; of samples, their chain-of-custody, analysis protocols, 

and perhaps accounting procedures. The need to S?eci:y sucn 

procedures could be argued to constitute a right to control the 

actions of the State, an indicia of an a9ency relationship. 

Neither EPA nor the State should wish to encoura~e such an 

argument because of the potential exposure to tort liability 

as well as the possioility ·of complicating a cost-recovery e!fort. 

Therefore, the imputation of an agency relationship between EPA 

and the State should be ne;ated by appropriate language in the 

cooperative a;reement. Suggested language for such a provision 

appears in the Appendix to this memorandum. 

2. Requirement for Notice of Settlement or Action 

The cooperative agreement between EPA and the State should 

CQntain a provision that neither will initiate a cost recovery 

proceeding or enter into .a settlement with the responsible party 

except after ample wr'itten .notice in advance of the execution of 

a settlement agreement or the filing of a suit. The provision 

prevents rushing by EPA and the State to obtain a judgment a;ainst 
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or settlement with the responsible party, thereby gaining 

a position of preference with respect to the assets of the 

responsible party. 

Inclusion of such a provision in the cooperative agreement 

is fair to both EPA and the State, in that neithe~ may gain an 

unexpected advantage to the assets of the responsible party by 

separate negotiations of which the other may be unawar~. 

Such a provision also provides a means whereby each party to 

the cooperative agreement may take separate independent action 

to protect its interests, after havin~ given the necessary notice, 

if there are reasons to not engage in joint £PA-State negotiations 

or file suits in coordination with each other against the 

responsible parties. Suggeste1 language for such a provision 

appears in the Appendix to this memorandum, and provides for 

·written notice not less than 30 days in advance of settlement or 

initiation of a cost recovery action. 

3~ Requirement for Cooperation and Coordination of 
Cost Recovery Efforts 

The cooperative agreement should also provide that EPA and 

the State will cooperate with eaeh other in efforts to recover 

their respective shares of the costs of response activities at the 

facility, and will coordinate their respective activities and 

resources in such efforts, including the filino and coordination 

of litigation for the recovery of costs and the use of evidence 

and witnesses in such suits. This provision is desirable because 
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cost recovery suits will involve considerable data, documents 

and witnesses from both EPA, the State and their contractors, 

and close coordination between EPA and the State •ill be very 

important to the efficient and effective resolution of those 

suits. Model language for this provision also appears in the 

Appendix. 

4. Requirement That Judicial Action Be Taken 
in U.S. District Court 

The cooperative agreement should also provide that a~y s~:t 

filed by either party to the agreement against any third party for 

recovery of response costs to which it may be entitled, shall be 

brought in the u.s. District Court for the judicial district in 

wh!ch the release or damages occurred, or in which the defenca~t 

resides, may be fou~d. or has his principal office 1§1131~1 J. 

The purpose of this provision is to avoid fragmenting the efforts 

of EPA and the State between Federal court (in which EPA would 

bring a suit), and State court (in whic~ the State could bring a 

cost recovery suit under any applicable State law. See the 

discussicn of this point in the section entitled •Pending Cases•, 

infra). Model language for this provision also appears in the 

.Appendix. 

NON-JUDICIAL SETTLEMENT 

In the absence of an a~ency relationship between EPA and the 

State, there is little possibility that the State could enter into 

a separate agreement with the responsible p~rty (as distinguished 
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from a Decree or Jud;mentl which could affect EPA's ri;hts against 

the respcnsible par~y, other than to drain off that party's 

assets which might be available for payment of a co~t-recove~y 

claim. In the case of a responsible party with substantial assets, 

a separate settlement by the State or EPA may not present a 

serious problem to the othe~ ~arty. However, assumi~g EPA becomes 

aware of an impending settlement between the State and the 

responsible party(s) i/, the Agency should, before the settlement 

is finalized, determine the probable extent of the responsible 

party's financial ability to satisfy EPA's claim in adci:ion to 

payment of the settlement with the State ~/. 

In most cases, the responsible party will probably wish 

to simultaneously s~ttle its liability with both the State and E?A. 

Col~eetive negotiation and settlement procedures involving t~e 

4/ EPA should become a"Ware of any impending settlement by the 
State with a responsible party assuming there is a provision in 
the cooperative agreement which requires the State to notify 
EPA in writing thirty days in advance of any proposed settlement, 
and the State complies with that agreement. 

5/ A determination of the financial ability of a potentially 
responsible party can be made by the Financial Management Division 
of the Age"cy, or by use of a ~inaneial Assessment System which 
has been developed by the Economic Analysis Division of the 
Off ice of Policy Analysis of EPA. This system will provide case
by-case, inexpensive and defensible estimates of ability-to-pay 
which will be useful for settlement consideration. This systPm 
requires & minimum of financial ~~ta which will usually be available 
from a Oun and Bradstreet repor:, a Moody's listing, or an audited 
financial statement. When that 1nformation is not available, thP. 
system will enable enforcement personnel to ·focus data requests 
to that information necessary to perform a minimum financial ass~ss
ment. Any questions about this syst~~ and its uses should be 
directed to Kathy Summerlee,, f'TS 382-3077, or David Erickson, 
f'TS 382-2764. 
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State, EPA, and the responsible parties should be encouraged 

to avoid misunderstandings and to resolve all issues at the 

same time. However, there will undoubtedly be circumstances 

under which the responsible party may believe that it would 

be advantageous to settle with one claimant (either EPA or 

the State) and not the other. It is those cases where the 

assets Qf the potentially responsible party would he sub

stantially depleted by the. settlement which could present 

signi!icant pro~lems for each claimant. 

It shoulc be recogn~zed at the outset that, a~sent the 

proposed notice and coordination agreements discussed above, 

there is nothing to ~revent the State or EPA froM settling 

its claim in the absence and without the concur~e~ce cf the 

other. Where such 4 settlement would place e~ther the State 

or EPA in a more advantageous position with regard to the 

asse~s of the responsible party, problems could arise which 

could affect intergovernmental relations. In those cases, 

the followin; options are aYailable to EPA: 

1. Should £PA determine that the State has independently 

entered into settlement ne;otiations with the responsible 

party, EPA should c:ont·act the appropriate State a;ency in an 

effort to establish a joint s~ttlement effort and strategy. 

Simultaneously, EPA should notify the responsible party by 

letter {if that has not already been done as part of the Agency's 

cost recovery procedure), advisinQ it of the A;ency's claim, and 

that no other person or entity is authorized to·negotiate for or 
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otherwise represe~t th~ A;ency in res?eCt to that claim. 

At the same time, the Agency should initiate an investigation 

into the financial resources of the responsi~le party to 

determine whether there will be sufficient assets remainin~ 

after the proposed State settlement to satisfy EPA's claim. 

That inves:i;a:ion can be carried out in the mar.ner described 

in footnote s. 
2. If it is determined that the assets of the responsible 

party will likely be de?lete: or substantially im?aired by a 

se?arate settlement with the State wit~out ?rov~sion bein; 

made for EPA's claim, and if efforts to est3blish a joi~~ 

settlement effort with the State are not successful, then 

co~sideration should be given to EPA's applyin~ to the appro

priate u.~. District Court for the appointment of a receiver 

to operate or manage the assets of the. responsible party for 

the benef i~ of all creditors of that party. This action, if 

taken in a time.ly manner, would prevent the responsible 

party from distributing its assets in a preferential manner. 

However, the decision to att··mpt to forest.!ll a State 

settlement with a responsible party should be made only after 

serious consideration of all factors involved, including: 

• the amount of EPA's claim which might be prejudiced: 

• the past relations between EPA and the State agency 

involved in the negotiations: 

• the circumstances under which the State and the 

responsible party entered into the negotiations 

without the presence of EPA; 
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0 the existence of any a9reement between EPA and 

the State prohibiting such ne~otiations; 

0 and any other factors which might bear upon the 

decision. 

While this action should be taken only as a last resort, 

the Agency's res~onsibility to preserve and restore the Fund may 

require such action. As in other such actions, a decision to 

seek the appointment of a receiver for the assets of a responsi~le 

party will require the concurrence of the S~ec~al Cour.sel to t~e 

Administrator for Enforcement. 

PENDING CASES 

The re are a number of cases in ...,h ich States have al r.eacy 

initiated a suit a~ainst responsible parties, anc·E?A has 

contributed or intends to contribute a portion of the clean-u~ 

costs. !n such cases, what is the proper forum anc the best 

method in which to proceed? 

In the absence of an agreement with EPA to the contrary, 

a State may, of course, proceed with an action in State court for 

cost recovery claims bas.ed upon any applicable State law ii· 

6/ CERCLA 5l07(i) provides: ~Nothing in this paragraph shall 
affect or modify in any way· the obligations or liability of any 
person under ~ny provision of State or Federal law, including 
common law, for damages, injury or loss resulting from a release 
of any hazardous substance or for removal or remedial action or 
the costs of removal or remedial action of such hazardous 
substance." 
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States are also authorized to make claims under CERCLA for 

the cost of response activities which they incurred at a site. 

Section 107(a) of CERCLA, for example, provides for the liab:!:~y 

of past and present owners and operators of a facility, genera~ors, 

transporters and others for •all costs of removal or remedial 

action incurred by the United States or a State not ir.:o~sist~~~ 

with the National Contingency Plan.• Many other sections of 

CERCLA refer to the right of the States to recover for their own 

cos~ s. 

However, Sll3(bl of CERCLA provides: 

" •.• the United States district courts shall have exclusive 
original jurisdiction over all controversies arising under 
.this Act, without regard to the citizenship of the parti~s 
or the amount in controversy. Venue sball lie in any district 
in which the release or damages occurred, or in «hich thP. 
defendant tesid~s, may ~e found, or·has his principal off1 

We interpret this provision to mean that any claim mace 

by EPA, the State or any other person for recovery of response 

costs, which is based upon th~ provisions of CERCLA, must be 

brought in the appropriate U.S. District Court, and may not 

be asserted on behalf of EPA by a State in a State court 

action 11· Obviously, any claim asserted by EPA will be based 

upon CERCLA and vill be in U.S. District Court. Likewise, if 

7/ ·In addition to the restriction of Sll3(b), there are additional 
reasons vhy the ·state could not attempt collection of the Federal 
share of response costs •. Under CERCI.A Sll2(c)(3) and 28 use S516, 
the U.S. Attorney General is required to represent EPA in these 
proceedings. This may not be delegated to the States, and therefore 
it is not possible to authorize the States to attempt collection 
of the Federal share of r'sponse costs in a State court ~roceeding, 
even should it be otherwise appropriate. 
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the State's claim against a thirc person for its share of the 

costs relies in whole or in part upon CERCLA, then it too must 

be brought in u.s. District Court. A State may, therefore, 

attempt recovery of its share of response costs in State 

court only under some law or theory other than CERC!.A. 

We also believe it hi;hly important that EPA anc the State 

attempt to coordinate their respective claims because: 

0 such actions will involve a substantial amount of technical 

data, documents anc witnesses :rom both E?A anc the State, 

and each µarty coulc derive the bene!it of the other's 

evidence and witnesses; 

0 coordination would avoid the necessity of maintaining two 

separate proceedings which would duplicate much of the sa~~ 

~ffort and resource~1 and 

0 coordination of the claims would avoid the issuP. of collatera: 

estoppel discussed earlier in this memoranduM. 

We believe the States will be receptive to joint or cooperative 

cost recovery actions with £PA for these reasons, and for t.he 

additional reason that the le9al authority for the States to 

recover is probably much clearer under ·cERCLA than it may be 

unde~ the laws of most States. 

The following options, or some variance thereof, should 

therefore be followed in those cases where £PA provides CERCLA 
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funds under a cooperative agreement to a State which has a swi~ 

pendin; in State court against the responsible party: 

Option I: EPA shoulc require, as a condition of-payment c: 

the CERCLA funds to the State, that the State will, within a 

certain period of time {i.e., 30 days) after receipt of the 

funds, dismiss without prejudice all claims for recovery or 

reimbursement of any response costs at the site !I from any 

action then pending in State court. The provisions recommende= 

earlier in this Memorandum for inclusion in all coo?erat.ive 

a;reements should also be used ~/. 

It is not necessary to require that a sinc;.le suit for cost. 

recovery be filed jointly by EPA and the State. It may be a 

more simple procedure, and avoid potential loc;istical proole~s. 

for each party to file its OlolT1 suit separately,· and then rec;ues.:....,._ 

!I Note that this does not necessarily require a complete 
dismissal of the pending State court action. This recognizes 
that there may be other claims of the State involved in the 
case, with Which the State.may wish to continue in the State 
court proceedings, and that the existence of counterclaims.by 
the defendant on other issues may prevent the State from 
effecting a complete dismissal of the case. The important 
point is to eliminate all cost re~ove·ry claims from the 
State court proceedings. Of course, if those are the only 
claims involved in the State case, a complete dismissal of 
the case would"be the desired result. 

!/ The Attorney General of the State should agree to or 
concur in this provision of the cooperative agreement, since 
it affects pending litigation in which the Attorney General 
is representing the State. Such agreement or concurrence may 
be limited to the particular provision requiring dismissal of 
the case, and may be evidenced by an endorsement to the 
cooperative agreement or by separate letter signed by the 
Attorney General or ~is representative. 
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the u.s. District Court before which they are pendin~ to consoli

date proceecings on the suits pursuant to Rule 42 of the Federal 

Rules of Civil Procedure. 

Note also that this option does not affirmatively require 

that the State refile its claim in federal court, but only 

that if the claim is refiled, it will be in Federal court. 7he 

re~uirement for cooperation and coordination between EPA and 

the ~tate will also apply to and encourage joint negotiations 

with the res?onsible parties before filing of a. suit i~ Fe~e~a: 

court, as well as to subsequent litigation in Federal cour~. 

Option II: It is conceivable that a State may wish to continue 

to pursue its cost recovet"'j claim in State court, or may not 

wish to coordinate its efforts with EPA. In such eve~t. EPA 

should not, even if it could, attempt to require it to co other

wise. However, because collateral estoppel could he raised 

against EPA by the responsible party(s) in event of an unfavorable 

result in State court proceedin;s, EPA should, as a condition 

of payment of the CERCI.A funds, require that the State, 

within a specified time, ·dismiss without prejudice or omit 

from any action then pending or which it may subsequently 

file in State court any claim for recovery of response costs 

which in the opinion of EPA, are or may be based upon CERCLA, 

or any law, regulation or authority other than that which 

may exist under the laws of that State lQ./. 

l.Q/ See comment at footnote 9. 
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EPA should strongly ur;e the States with which it enters 

into cooperate agreements to acce~t Option I, since it will 

result in much greater effectiveness and cost-efficiency in 

recovery actions. O~tion II should be adopted only after 

all efforts to persuade the ~:a:e have faile~. 

Note on Pur2ose and Use of ~his ~emcrandum 

The policy and procedures set forth herein, and internal 

off ice procedures adopted pursuant hereto, are intended solely 

for the guidance of attorneys and other employees of :~e U.S. 

Environmental Protection Agency. They are not intended to nor 

do they constitut~ rule-making by the Agency, and may not be 

relied u~on to create a right or benefit, substantive or pro

cedural, enforce•ble at law or in equity, by any person. The 

Agency ·may take any act ion at varience with the policies or 

procedures contained in this memorandum, or which are not in 

compliance with internal office procedures that may be adopted 

pursuant to t'hese materials. 

We recognize that this memorandum contains subject 

matter which relates to sensitive areas of the Federal-State 

relationship. Nothing contained herein is intended to imply 

bad faith or improper motive on the part of any State or 

agency thereof, and no such interpretat"ion or construction of 

any provision herein should be made. This memorandum attempts to 

recognize that in the normal course of EPA-State ·relations, 

occasions arise in which the interests of EPA and the State may 

not be identical, and it is our intent to anticipate and 
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prepare for such occasions so that they can be approached in 

a rational, planned manner to minimize fwrther potential 

impact on the relationship. 

If you have any questions or problems concerning any matter 

contained herein, please call Russell S. Selman at FTS 426-7503. 

Attachment 
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APPENDIX 

Under CERCLA, both £PA and affected States can institute 
enforcement actions agai~st and/or negc:iations with parties 
responsible for priority waste sites. When· this occurs, a 
settlement or legal action by either party could potentially 
impede or even ne~atl! t:he t:1..?i~s r,f t~e ~t~e?" f::?" ?"eee··~-:-· ... ~ 
funds expended at the site. Obligations, rights, and pro~ 
cedures for litigation must be defined as early as possible 
in the working relationship between EPA and the State to avoid 
this eventuality. Therefore, provisions concerning cost recovery 
should be in the Cooperative Agreement application. Specific 
provisions that address different enforcement conditions are 
presented below. These provisions should be reviewed, discussed 
with the RSPO, and included in the application, as appropriate. 
Please refer to the text of the Memorandum for guidance on 
the use of these provisions. 

l. Disclaimer of Acency Relationship 

Nothing contained in this Agreement shall be construe~ to 
create, either expressly or by implicaation, the relationship 
of agency between EPA and the State. Any standards, procedures 
or protocols prescribed in this Agreement to be followed by 
the State durin; the performance of its obligations under this 
Aoreement are for. assurance of the quality of the final product 
of 'the actions contemplated by this Agreement, and do not 
constitute a right to control the actions of the State. EPA 
(.including its employees and contractors) is not authorized to 
represent or act on behalf of the State in any matter relating 
to the subJeCt matter of this Agreement, and the State (including 
its employees and contractors) ~s not authorized to represent or 
aet on behalf of EPA in any matter related to the subject matter 
of this Agreement. Neither ~PA nor the State shall be liable 
for the contracts, acts, errors or omissions of the agents, 
employees or contractors of the other party entered into, 
committed or performed with respect to or in the performance 
of this Agreement. 

2. Notice of Intent to Settle or Initiate Proeeedin9s 

EPA and the State agree that, with respect to the claims 
that each may be entitled to assert against any third person 
(herein referred .to •• the •responsible party•, whether one or 
more) for reimbursement of any services, materials, monies or 
other thing of value ex;>ended by ~PA or the State for response 
activity at sit• described herein, neither EPA nor the State 
will enter into a settlement with or initiate a judicial or 
administrative proceeding against a responsible party for the 
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recovery of such sums exce?t aft~r having given notice ii 
writing to the other ~arty to this Agreement not less tha~ 
thirty (30) days in advance of the date of the proposed 
settlement or commencement of the proposed judicial or 
administrative proceedin9s. Neither party to this Agreement 
shall attempt to ne9otiate for nor collect reimbursement of 
any response costs on behalf of the other party, and 
authority to do so is hereby expressly negated and denied. 

3. Cooceration and Coorcination in Cost Recovery Efforts 

EPA and the State agree that they will cooperate and 
coordinate in efforts to recover their respective costs of 
resµcnse actions taken at the site described herein, inc~~din; 
the negotiation of settlement and the filing and manageMen~ 
of any judicial actior.s a;air.st potential .third panies. ":"his 
snall include coordination in the use cf evidence and witnesses 
available to each in the preparation and ~resentation oi any 
cost recovery action. excepting any documents or inforT!lation 
which may be confidential under the provisions of any a~;licable 
State or federal la~ or regulation. 

4. Judicial Action i~ U.S. District Court 

EPA and the· State ·a;:-ee ·that judicial action taken by 
either party"against a potentially responsible party pursuant 
to CE:RCL.A for rec·ove ry of· any sums· expended in rP.sponse 
actions at the site described herein shall be ~iled in the 
United States District Court for the judicial district in 
which the site described in this Agreement is located, or in 
such other judicial district of the United States District 
Courts as may be authorized by section 113 of CERCLA. and 
agreed to in writing by the parties of this Agreement. 

5. titication Under CERCt..A Sections 106 and 107 

The award of this A;reement does .not constitute a waiver 
of £PA's right to bring an action a;ainst any person or persons 
for liability under sections 106 or 107 of the Comprehensive 
Environmental Response, Com~ensation, and Liability Act (CERCLA), 
or any other statutory provis.ion or .common law. 

6. Sharing Recovered. Funds with EPA 

Any recovery achieved by the State pursuant to settlement, 
judgment or consent decree er any action a;ainst any of t~e 
responsible parties will be shared with EPA in proportion to EPA's 
contribution to the site cleanup under CERC~A. 
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7. Oismissal By State of Pending Cost Recoverv Action - Octioi 

The State does here~y agree that it will, not later than 
thirty (30> days after the date of this Agreement,-cause to ~e 
dismissed, without prejudice to any subsequent ref ilin9, any 
and all claims of the State (or any Agency thereof) in th~ 
case of •(State or Agency) v. (defendant), now pendin9 in the 
(Circuit. Chancery, etc. l Court of , 
Docket No. , for recovery of any services, materials. 
monies or other thin9 of V!i~e expended or to be expended on 
the site described in this A;~e~~ent. Any subsequent r~f iling 
of said claims by the State or any agency thereof will be in 
accordance with the provisions of this Agreement. 

(See comment at footnote 9 of Memorandum regarding State 
Attorney General concurrence with this provision. l 

8. Dismissal Bv State of Pencino Cost Recov·erv Action - Ootio~ !I 

The State does hereby agree that it will, not later than 
thirty (30) days after the date of this Agreement, cause to be 
dismissed, without prejudice to any subsequent refiling, any anc 
all claims of the State (or any Agency thereof) in the case of 
•estate or Agency) v. (defendant), now pending in the Docket ~o. 

, for recovery of any services, materials, monies or 
----~ Other thing of value expended or to be expended on the site 
described in'this Agreement which are based or rely, in whole 
or in part, upon the provisions of the Comprehensive EnvironmP.nt~
Response, Compensation, and Liability Act of 1980.· Any subsequent 
refiling of said claims by the State will be in accordance with 
the provisions of this Agree~ent. 

(See comment at footnote 9 of Memorandum regarding State 
Attorney General concurrence with this provision.) 

9. Emergency Response Action 

It may in the course of conducting the remedial activities 
covered by the Cooperative Agreement, become necessary to 
initiate emergency response actions at the site. The Cooperative 
Agreement application should contain a provision acknowledging 
this eventuality and dealing with the effect any such emergency 
actions will have upon the remedial project. The provision 
below, or its equivalent, may be used in the application for this 
purpose: 

Any emergency response activities conducted 
pursuant to the National Contingency Plan, 
40 CFR section 300.65, shall not be restricted 
by the terms of this Agreement. EPA and the 
State may jointly suspend or modify the remedial 
activities in the sow of th{s Agreement during 
and subsequent to necessary emergency response 
actions. 
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Director, O!fi.ce o{ h'.e:ste ?ro;:-a:":"?s C:n:::::rcE'!'\e:"\t 
Cire::or, Of!1c~.cf E~er;~~cy a~~ Re~~~ial Res~o~se 
Asso~1ate Enforcement Cc~ns~:, ~aste Divisio~ 

I. "'~•p,..,,....; .. -.~- ... ...... _.,,._ ......... _., 

Protection A'ency IE?A) exercises under Sl06(a) of the Compre-

hens i ve Env iror.menta! Res;.onse, Compensation,. and Liability Act 

o: 1980 (C!RCLAJ anc Executive Order 12316 is one of the most 

potent administrative remedi~s available to the Agency under any 

existlng environmental statute. 

section 106(al of CERCl.A authorizes the issuance of "!iuch 

orders as rn~y be n~cessary to prot~ct public he~!th and ~el!are 

an~ the enviro~~ent," after n~t~ce to the a!fecte~ state. c~or 
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c~ca~~a of a~ ac~ual ~r thr~~:aned re~ease o! a hazardous 

day may be imposed fo: willf~l violation, fail~re or ref~sal 

to comply with a Sl06(a) Order (Order), and punitive dama;es 

of up to three times the cost of clean-up of the site may b• 

im~ese~ under Sl07{e)(3) for failure# withou~ sufficie~t ca~s!, 

to yr.operly provide removal or remedial action purs~ant t~ such 

a:i Ore~:-. In viev o! the ma;nitude o! these penalties, t!':e 

A;en.::::z· ex;.>~cts that tr.e rc;ulated community will cor.1~ly with 

a~mini~trative C:cers. At the same time, the A9eney's o~~iga-

tion is to er.su:e :hat O:de:s a:e properly issuec. 

It is the cu:-rent. ;>olic;· of E~A that, whenever possiblt-, 

pa:ties who have caus~d o: contributed to a release or a t~rea~ 

of a release cf hazaroc~s substances at a site shculd 

rectify the problems at the site. This action is necessary 

to ensure that the Agency efficiently manages the lirni~ed fun~s 

ava ila.ble under C£Rl;LA and to ensure that the maximum number of 

sites are addressed. 

Accordingly, after the Agency discovers a site and in advance 

of completing a Remedial Investigation and Feasibility Study (~I/FS), 

(•nd has conducted an endangermel')t assessment, or their. equiva

l•nt), res?onsible parties normally will be sent a notice letter 
. ' 

requesting them tc clean up the site. Following compl~tion of the 

feasibility study, th~ Agency normally engaQes in discussions with 
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of tne a~reemer.: will oe ~~bociec in e judicial eor.se~t ~~eree 

or a S~u6 ac~:n:st:a:ive eonsen: Order. 

In circ~~s:a;.ces where :he A;e~cy wishes tc cc~pel a res~~~si:!~ 

party tc unce:tak~ the res;o~se actions, includir.g in~t~~ces whe~e 

no settlem~~~ can b~ reac~~c, the A;er.~y will eonsi~er i!s~i~; a 

CERC~A. !hls ;uicence is cein; issuec to ~ssist the re;!o~e: 

will be enhar.cec as si:e remecies a:e im~l¢rnentec by RespcncEr.:s 

Or.cers wit:. wnic:; Res;:ioncents are no~ in ecmplianc-e is S'Wccess-

fu:ly and expeci:iously p~rsue~ ty £PA. Th~ A;ency will 

a;;ressively defend judicial challen;es to Orders and ~n~or:e 

instances of non-com~liance to validate the CE~ct.A·administrative 

enforcement pro;ram. Re;ionAl off ic~s should issue Orders eonsister.t 

with the criteria and procedures ec:'ltained in this guidance to ensure 

the legal 1uff iciency of the program. 

Jhe 5106 admin~strative order authority provides stron; incen-

tives for Respondents to undertake expecitiously response acticns 

deemed necessary by £?A to er.su~e protection of public health or 



-4-

sary. Cr1ter1a are provicec he:-ein tc assist re;ional c!f ices 

in dete~inin; wh-.~~er Orcers a:e appro;riate in ar.y case. It 

is esser.tial that a balanc~c CERCI.A en!orcemer.t p:-oi;ra:n is 

impleme~tec by EPA, combining administrative anc judicial enfo:ce-

ment from tr.e hazarcs of releas~s o~ t~reats ~! !"eleases c! 

I!. Recu!r~me~~s :~:- !ss~a~ce a~c Sco~e o: Sec!ie~ 106 CE?~:A 
Cree rs 

A comparison of Sl06(al ar.c S7003 o~.t:ie ~~s~urce Co~se:--

va:ior. ar:c !\o:covery Act (R·:R;..) reveals si:r.ilarities in Che t'-'O 

sections, an~ therefore many of the crite~ia for issuar.ce a~ a 

S700J OC"~r also api)ly to Sl06 Orders.1/ !n maey ~it~ations, 

ei~her Order would be appropriate. Where the hazar~ous sub-

stance$ are also •nazardous waste~ under RCRA, the Order shou1c 

cite the authority of both sections. 

Section l06(a) of CERCLA provides as follows: 

In addition to any·other action taken by a State 
or local government, when the President determines 
that there may be an imminent and substantial 
endangerment to the public health or welfare or 
tha environmen.t because of an actual or threatened 

11 Guidance on the use of RCRA 57003 administrative orders 
may be found in a memorandum entitle~, •1ssuance of Admini
strative Orders un~er Section 7003 of the Resouree.Conser
vaticn·an~ Recovery Ac~" dated Se~temoer.ll, 1981~ 
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re~ease c~ a ~a:a:-~=~s s~=s:!:-::e !:-o~ a !ac.il~:7, 
he r:~: .. :-e-c;·.::re t.":-: A:::-r""~Y G-:~e:-al c: the Unit~~ 
~':!9:~: t:-; C•':'~'~~ !•-'ii:-'"': ~~li•'! !!S ""!":' ~~ ~~~~~ca.-., 
to a:-i!t~ su-.:-: c.ancer C!" t?-.:-ea:... The Pres.ide:it 
_,, .• "'c:- -&-.:.r r::.. .. ~ ..... ·- .... e .,&&,,. ... •e-' ~ ......... _ .. , • .. ~.'-.e •·~~: w.- ... , C-1i..- 1r..11.. ........ .__ ... ,~ w .... 'C:'••...., ,:-, ~; v 

s~c~ ~=:!:~ ~~d•r :ti' s~c~:c~ inc:~~~~;, ~~t ~=: 
!::'!':i~e= :~, iss:.:i:i; S"..!:~ c~=~:-s !S ~.ay bt :--:~c'?s~a:-v 
t: ;:-::~:: ~~~::: h~!::h ~;:~ wal!ar~ en~ the en~ir~n
ri.e ~ t • = I 

I~ croer for an Order to be issuec, the following 

;.,, Cete~::.:-.a:io:-: :;.:st ~·e ~.ace t:-;at, beca~s€ c: .a re:ease 

ar.-: insi:)eCtic:-is. 

threat pos~c by a site ~ay a:rea~y be contained in A;e~cy files, 

sue!": as ca ta ;eneratec i'ursua!"lt. to Sl03 of CERC~ or the pe:-::-.it 

anc ~ot~!ica:ion sections c! RC?.A. !he Order, ther~fore, m~s: 

include a findin; that an im~iner.: and substantial endangennent 

may exist, in or=er to e~sure that this statutory re~uirement is 

met. (See sa~~le oroer, A~pendix E, Findin~ No. 7). 

£! The President has delegated his authority under this Seetion 
to the Administrator of EPA and the U.S. Coast Guard by Executive 
Order No. 12316 dated Augu~t 24, 1981. EPA and the Coast Gu~rd 
have entered into a Memorandu~ of. Agreement dated October 9, 
1981, that all site-relate~ releases in the Coast Gua~d's juris
dictionel areasCCoastal zones,- Great Lakes, ports and harbors: 
shall be the res~onsibility of EPA. 
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s~=s:anc~" :s de~!ne~ in S~c:!cn 10l(J4l nf :ERCLA, a~1 ls 

g~ner~llv any s~b~tan~e. wes:e er pullut~nt d~signate~ pu~-

!~a!/3~~ s~o~in; eon:arninants ~resent in sa~~les of soil, ~a:~r 

or air.- A "tnreat" of a release, on the other hand, ir:volves 

releases which have yet to occur or have yet to fi~cl their w&y int~ 

the environment. A bu l; in~ tank contain in~ .! hazardous .substance 

in which p~essure has built up, and a surface impounclment 

ll A "Release" ts ~e!ined i~ CER:LA 5101(221 as "an~ spillin;. 
leaki~, pumpin;, p~u~in~, emittin;, emptyin~, discharging, 
<tjP.ctin~, escapini;, leaching, du::ipin·g (')r disposi:'\'; into the 
envircnmen t," with certain specific exi':'!'li't ions, (:. g. re leasE> 
solaly i~ work place~ en;ine exhaust: ~elease of certain nucle~r 
material: anc nor:n~l application of fertilizer). 
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d~cision to be mace on ~ ease-by-c~se ~asi•· 

c. Se:ess~:~ 7~E: Fe:ease ~!" 7~:-e!: :~ ?eleas~ ~e 
Fr::r:: a Fa~.:..:.1:·,., 

-·--~-.a 
.t .... ··": -~ -

':!ie releas-e c:: t:-.:-eat o! release rni.:st bP. frcr.i a '1 !:'\cili:y," 

(~) ar-.y ~i.;ilc:n~, st:-uc:u:-e, ir.s:alla:io·r., e:;w!f'~e!'::, 
p~pe er p~pelinE (lnclucin; any pipe into a sewer or 
publical:y o~ned .treatment works), well, pit, por.c, 
lagoon, ir:ipounc!!'lEnt, cit·e.h, lan:!f ill, storage contai~e:-, 
meter ve~icle, rorlin; s:ock, or aircra!:, or (~! any 
site or area where a hazardous su~stance h~s ~een 
cepcsite~, storec, d~srosec of or plaeec, or othe~•ise 
come to be locatec; but does not incluce ar.y consumer 
prcc~ct ir. consumer use or any vessel (a waterera!~ or 
other contrivance used, er capable of being usec, as a 
means of transportation on water). 

This definition of •facility• includes on-shore or off-shore 

sites, includin; lane transport~tion facilities, from whieh 

releases or threats might ori,inate. The Order must speeify 

the physical location that is the source of the release. 
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o. Nee~!sitv !~r Ex!s~~~c~ c~ =~~!~~~~ !~~ Su~!:~r:!!: 
• ............ o .. _.4:11,,..• -··--··-·-· ···-

stan~a=d of proof th~t doe~ net r~qui~e a certainty. The evidence 

e ,.._..r.·,.. .. •-c ~ .. 
• , ....... ::1- ... , ..... -

to public heal:h or t~e environ~ent definitely exists. :ns:e~~. 

Clean Afr Ac_::. 

The m1tanin; of "encan;er" is not disputed •. C&ff 
la'W anc cHc:tionary definition a;ree that endan-,er 
mea~s sornet~~r.~ less than ac::ua~ hal:"::l. When one 
is en~n;erec, harm is threatened; r.o actual injury 
need over occur. (541 r.2d l at 13, footnotes omi:tec, 
ori;inal emphasis, D.C. Cir., eert. den. 426 U.S. 941 
(1976).) 

It should also. be noted while the risk of har:n must be 

imminent in order for the Agency to ac:t under Sl06, the harm 

itself need not be. (See the le~islative· history to the 

•imminent and substan~ial endangerment• provision of $1431 of the 

Safe Drinxing Water Aet, H. Rpt. 93-1185 at 35-36.) For example, 

EPA could act if there exists a likelihood.that contaminants 

might be int~o~~ced into a water supply ~hic:h could cause 

dama;e a!ter a period o! later.ey. One must judQe the risk o~ 
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of the e~v~rc~~e~t s~~~e:t to exposure to t~e s~~stanc~. 

Le;al a~a!yses cf t~e c~~=e~t cf i~~ine~t and s~~st5~tial 

C":• - --~ •c.·· __ .. !"·~- -i .. .:. 

t" c:: .. -. ·--.·r· ':: -' - . -. 
19".'5); '..".S. \". \'e:-:a: c~.e~.ica: Cc. et a:, 

l?:JJ: i..!.S. ·:. 

.l9~~l: r.s. v. 

Dia:--::r.: S~.a:-:-:::... :::--:., li £.?.. !3:?9, (~.:;. Ot.io 1£-8!); ::.s. •:. 

P:-ice, 6EE. f. ::~ 204 13r:: Cir. l922l: D.S. v. Rei!lv '!u ar.c 

C!ie!':<ica.l Cor:>., 546 f, Supp llOO CD. Mi~n. 1982). 

The nat~re cf the endan;erment and the basis for the f in~in; 

c-f an ir.-.rniner;t and substantial endangerment must be set forth 

in the Order. The link between the endangerment and ·the relief 

mandate~ by the Order should also be evident. 

E. Notice to A!fected States 

Finally, before an Order may be issued, the •affected state• 

must. be given notic~ of the A;ency •s intention to is·sue the 

Order. 

the Agency is not held to a statutory period of time for 

not.ice. Normally, writt~n notification to the state should 

precede federal action by at least one week. Circumstances 
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notic! p~riQ~ o: eve~ a tel~;~c~e :~:l =a~e ~? !PA to :~e 

~i:ec:c: of the agenc:y res;on!ib:~ !or env;:or.~en:al ;rctee!:c~ 

telephone nctic:e. 

As indicated above, the n~tificati~n shoul~ be ~irecte~ t: 

fo:-::; a.:.so ;::-::vices t!ie for;:iat for "r~1. ?"lotice. 

:ei.easec c.: th.rea:.ens to be r&leu~c::, ar.c in wttic:!". the ras;ciise 

ac:tivity re:;uire~ by ·the proposec! ·a~e:: will be taken. :.rr ~· 

cases, this may involve mor~ than one state, sue~. as where t~e 

t·ac:ility is locatec! near the border of ~ state an~ the 

hazarco~s substances nave rni;rated from the facility loeated 

in one state into a~~ther state(s). In those eases, all of 

the states in which the hazardous substanc:css are found and in 

which response activity may be performed ~ursuant to the order 

•houl~ be notified. 

III. ~Persons To Whom an Order May Be Issued 

Section 106 does not speci!y.any person or persons to whom 

an Orc!er may be issue~, b1.:t ~er.ni·ts t'.he issuance c:if •such orders 
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facility, persons ~~c ~ere cw~ers &nd operators at the time 

of disF~!al oi a hazardous substance, and generators and ce~tain 

haza~:c~s ~~~s~a~:es t~ the f~cility. It follovs that those 

sa~t ?ersc~s could be reci~ients of an Order issued ~~~er 

sectic:-:. io::a), :s!"e ;,:.s .•. ,..,...~....... -. , 555 :. S , ... -•t"'l"'. 

54. 57 ~s.~. Ill. He:?). In addition, in appropriate cases, 

i: ma~ te pos~icle to issue orders to p5rties other than 

those listed in S~ction 107(!), i! actions by such parties are 

r.eces~ary to protect the pub:ic or th~ environment. 

IV-. Criter:.a for Issuar.c:e of Sl06 Orders 

Other parts of this gui·dance document examine the legal 

re~uirements for issuing an Order. This section's purpQse is 

to list specific factors which favor the use of Orders 

over other possible enforcement responses. These factors include: 

• 
• 

• 

• 

Responsible parties financial status 

Number of potentially responsible parties 

Certainty .of the necessary response action 

Agency's readiness to litigate the merits 

of the Order 
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__ , 
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ply with an Order, but rather that complianc~ ls practica~le. 

l! ~he A;e:::y does not &ntici;iate com;>ll&nce witi'l al'? Ord~r it 

delay ~:re:t i:ij~nct:ve a:tion under s:o6 or ~he initia:i~n of 

all prcbal:ril.ity .. be with '!&~fficient cause" (CERCLJ. SlC7(:l (3) ). 

Such refusal would ten~e~ t~~ Res~onden: lia=le fer civil pena!~ies 

or pur.itive damages in the event of f@deral clean~~· 

A. Responsible Parties' Financial S~ 

Before an administrative order requirin~ remedial work 

is issued, the Agency should ~ssess, to th~ extent possible, 

whether the res;ionsiblf ;-arty has sufficient financial resources 

to comply . ...-1th the Order. Financial information is availabh 

from·several sources: 

• Agency files ·contain finar.eial infor=natio:i 

collected as part of the identification of 

parties res;ionsible for the haiards posed 
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state~ents. Th:.s informatlon is pu.olicly a•1ailable. 

Pa::;es" :::-r a~di tior:al inf::irnc!tion on obtainln~ s:::c fi:.oes. 

Responsi~le parties m!y submit financial info!9matio~ 

t~ the A~ency durin~ ciscussions or ne~otiatior.s he!c 

prier to th~ iss~an=e cf an Cr~er. 

!~ aCCitio~, NE!C ca~ ~rovi:e furthe~ infor.n~t!o~ c~ 

B. Num~er c: Res~cns:~:e ?arties Subiect to the Order 

For two pri::-.ar;..· r-~~scr.s, :::e su:eess o! or:e:-s !er 

remec~al ac:ie~ is enher.cec where there are rel~tiv~1y few 

respon!i~le parties. 

An Order issued t~ mu1tiple Respondents who are join::y 

anc severe:ly liable ~enerally will not allocate incivicua: 

clean up responsi~ilities.i/ Inste~d, the.Order will re~uire 

the same response aetion to be conducted by each responsible 

party. Multiple parties must organize and coordinate their 

response to ensure comp~iance with the Order's requirements. 

Thus, compliance with Orders .may depend upon oroup agreement 

ii tiowever, the A;ency may issue an Order to a Respondent 
requirin; a response to a discrete, separable aspect of the 
hazard at a site, not~ithstencin~ the existence of other 
responsi~le parti~s or other. less divisible problem areas. 
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nu~be: ot ;ar:1es ~ho are unlikely to agree on a concerted resp~~s€. 

Inst~ad, th~ A9ency will pursue judicial rerue~ies or consi~er 

issui~; Orders to a selec:e~ subset of res?o~si~!e part!es. 

c: ;:a:-:fes, A;e:-.c::· policy, w!".icl". sl':.c.>;ld be re::e.:te~ :n t~e 

te~s c: :!':e Cr~e:-, is t!":a: eac~ Res;::on::lent is i:-:c!i·Jidua!ly 

lia:le for ~o~;lia~ce wi:h the Order's re~~!re~ents. Incivic~~: 

A!:~r an Order is issued, the Agency conducts co~~liance 

rnonitorin; at the site to ensure that responsible part_ies cor1ply 

with the terms of the Order. Althou~h no maximum numb~r o~ 

responsible parties can be speeif ied as optimum, it is clear that 

the Agency's oversight responsibility is m~st .effectively accom

plished where there are a limited number of responsible perties. 

c. Speeif icitY of the Necessary Response Action 

~n order to minimize the potential for confusion between 

RespondeMts and the Agency eoneerning the re~uire~ response 

action, Orders should be used in situations where the nature 

of the re;uire~ res~or.se aetion has been re~a~ively preci$ely 
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:n :r.es: cases, 

will be gr.~e:ate: cy the R:/FS. 

An o~:e: s~c~lc co~ta~~ the followin; ele~e~!s (see 

A;:penc i.'< Bi: 

D 

0 T~e e:~e::ive ~e~e c~ :he Or~er; 

0 

0 A stateme~~ tc the e:fect that oth~r 3Ct!cns or orcers 

ret~ons~ole parties. Responsi~:e parties are provi~e~ clearly 

defined compliance standards which will faeilitate a;reement 

among the responsible parties on a reme~ial plan. If the 

responsi~:e p~rties ~hen deter:nine that the remedial work is 

best accom~lished by a third party contractor, the Order provi~es 

a basis fo: their contract negoti~tions. 
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o: s~;erv~s~c~ an~ ;u~icial enforc~ment. 

- .. - ... ;,.la-: ti"'·.;·----

I~ nonco~pliance s:t~~-

wi~h its ter.ns. :-:-.~refore. ErA sl':culc make eve:y effort to 

cltarly ~!"ti::~l!te :~e re~~o~se activities re;u!re~ by an Or~er. 

After the A;~n=y iss~es an Ord~r, th~ r~spon~e~t ~ay seek 

;: .. :::.ci.:: re'Jie'-: s:ay ti-.e or:e:-. Pesp:nce~.ts may c!':alle~;e-

the:r !ia~iiity or the a~~ro~riateness :f the remedy s~eci!ie~ 

in t:-.,.. ::.r::er. O:: t-~~ ot!ier ha~d, the .A;ency may prorr.?tly seer. 

tc en:or::e tr:e o:-=e:: i:i c~urt. In ligh: o! these possi~ilit.i.es, 

the Agency must be ready to defend ·the Orde::- in court at the time 

it is issued. This means that the ~ite problem, the reasona~e-

ness of ·the r~uired res;:>onse. evidence of liability, and thP. 

A;ency•s r•sponse to issues raised by the recipient mu~t be 

thor~u~hly doeumente~, and that the documentation be or•anized 

anc easily retrievable. The documentation will constitute the 

Administrative teeord for any litigation. 

E. Competin9 Considerations 

The absence of the factors listed above may argue ln favor 

of pursuing • judicial or Fund-finaneed, rather than an a~minis-

trative, remedy. For example, t~A·sho~ld not nonnally issue an 
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of ~ settleme~t a~ree~~nt warrants the use of a 

ju~icial cons~nt decre.:, (wh~re there is a 30-day 

anc 

0 t.h.:re is a nee:: !or lcn; te~ co1.,;:-t cversi;:-.:. ~= 

a se:.:.:e~e:-::. a;:-eemer.t, (suc:i as in cases •·r.'!re ar. 

.Jn~:s::nes ;rior t~ co~~le:.icn of the clear.~pl, 

V. o~:ers Re:a:.ir.c tc ~~~ovals 6nc Rernecial Actior.s 

Guidance on conductin; removal actions issued by the 

Office of Emer;ency and Remedi~l Response (OERR) divides :.he 

statutory conee~t of re~ovals into •immediate• anc •planned• 

removals. 

A. Irnmedia:.e Remcvals 

Immediate removal actions are to be taken only if a 

response is needed within a relatively short time frame to 

prevent or mitigate si;nificant harr.i to human healtb or the 

5/ However, it should be noted that the A;eney is explorin; 
mechanisms which provi~e for pu~lic eomment·on both unilatera: 
an~ consent acrninistrative Orders. Guidance on this matter will 
be provided at a later date. 
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axistir.; re:ease- or su::s:antia:. threa: of a 

release (e.;., a:tive use of a stora;e tank 

Fecaral re~oval actions (e.~., ~la~: tra!!ic i~ 

a:ea of cleanu;:. 

whieh is the source of a release e~ s~bs'!ar.':..ial. 

i:. Mear.:res to .!f:r.!: a:cess, s;;c:: as :enciz::;. 

5. Use o! reaci.!y available e<;uipmer.'!, o;wriec !:iy tl':e 

responsible party, to contain or remov~ a release 

during the initial sta;es o! a response oefor& 

the OSC is able to obtain comparable e~ui~ment 

from other seurces. 

6. Dikings; constructior.. of berms; or removal of 

the hazardous ~ubstance to an approve~ factlity. 
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(T~is l~st i:lustra:.es various uses for an Order: i:. is not an 

ev.-'••e-•••D ...,_.....,..._., _ _., . .,_ \ 
........ - - - - • - .. - •.. r' - •• - - -·. • • 

Sect~or. 1~6'.a) Orders, both in ir...~~~iate a~d non-immediate 

£?A's a;.;;:.:r:.:~· ar.c tte lia:.i:i:.y that l'Uj' be inc;Jrreci :iy 

failure to co~~ly. As speci!ic~lly as possible the Orcer 

prescribes t~~ res?onse ac:.ivity and sets the date for its 

co~?le:~on. To e~s~re en!orceac1lity o! the order, t?A sho~l: 

not undertak~ its own CE~::A-funded response a:tivity cur1~s 

the ir.~~ecia:y cf the r~lease or threat of releas~ or (ii) the 

Respcnce~: f:r~a!ly and ~nequivocally stat~s an unwillingness 

to corr.p:::i wit:. t::e Orcer. In the event the party ·undert."akes 

response activity, the cs: should remain on-site to ensure 

that the work is being conducted in accordance with the Oroer. 

B. p:annec Rernovals.anc Remedial Actions 

Planned removal situations are those that allow several 

days or weeks to execute the response. Remedial actions, -on 

the other hand, are generally those intended to provide a 

permanent resolution to the release and require a longer time 

and more expensive efforts to implement. 

As in the case of immediate removals, an Order is available 

to compel response me~sures·rcutinely taken durin; planned remova: 

and remedi~l actions. •Removal activity• includ~s assessment 

progr&ms to evaluate the nature of the problem, and removal of 
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cleanup~cou!d ~s orde:ed p~rsua~t to §lC6Cal. Of c~urse, the 

issuance of more th~n one Order may be necessary if the cleanup 

respcnsi~le for ta~ing res~or..se and enfor~ement action ur.~e: 

S~06Ca) has been Q9.le;ated to t'he Administrator of £?A by 

Ex~cu~ i ve. Orc1er No. 12316. &nd rede le;a ted by the Ad!"!'linistu tc:

to th-. Rogiona! Administ:acors· and the Assistant Adninist:ato: 

for Solid Waste and Emerg•ncy Response (AA-OSWER). The RAs an~ 

the AA-OSWER must consult with the Associate Administrator for 

Legal and Enforcement Counsel CAA-Ot.£C> prior.to exerc:isin~ 

thia authority, and the RAs must obtein advance c?ncurrence from 

the AA-OSWER. (See Delegations Manual: 14-14.) The AA•OLEC has 

!I See Sl0l(23) of CERCLA for definition of •remove• or •remova:w, 
and 5101(24) of CERCLA for definition of •remedy" or •remedial 
action•. Those definitions contain detailed e~amples of the 
types of activities that fall within these cate~o:ies. 
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~::e O!!ic:s c: 

on a Re; ic:"l t:r· i<~;io:-: :.Os ~s. Regional off ices an ex;:-ecteo to 

cevelo;:: strc:-.. ,; eicim~r.is:rative enfcrc~inent pr~r;ra~s. OI'! an ex;;:i~~i-

le;ally a~~ tec~~ically ade;uate adrninistra:ive orders with 

on:y ~rior notice to Hea~;uarters. 

For pla~ned re~ovals an~ reme~ial actions, OrdPr; ar~ 

the Re;iona: Counse!'s office. The dra!t Order is forwarded 

to tne O!!ice o! W~s:e ?ro~r~~s En~orcement for review an~ e~~-

eurrence. The Re;icnal Administrators will usually i~su~ the 

Or·c.ar and provide prior notice of the action to the state. 

B. Ir.unediate Removals 

ror those Orders which re;uire emergency or QUick handling, 

usually in response to situations warranting an immediate 

removal, the followin~ ·approval se~uence will be us~d: 

The Regional Administrat~r first must determine whether 

to issue an Order base~ on communicatior. ~ith the OSC and 
\ 

consultation with ~e~~onal Counsel. The Re;ion then prepares 

an order wit:; any S1Jj;)po!'tln~ inforrn!tic:"! anc el'!ctroni.cally 



... ~ -- .. 

>.;ency ;::!..:c:i· is to o!!c: ;:·a::.ies to ... ::om £!>.:. has issue:! a 

the text cf the or:er itself. (See sa~ple Order, page 4 of 

Ai);>e n~ ix e. ) 

A. Planne= Re~cvals an~.Re~~~ia! Actior.s 

Each Orde~ will specify a date when the Orde: becomes 

e!feecive. For actions ot~er than imme~iate re~ovals, the 

eff•etive date shoul~ ordinarily be twenty ca.lendar days froM 

the day the Order is received by the Respondent. Certain Orders, 

such as those re~uiring that long term re~edial actions be taken, 

may warrant a more extensive examination of the faets. In such 

eaaes, the Order may specify an effective date more than twenty 

days removed to pennit the Respondent an op;>ortunity to discuss <;!'le 

Order with the Aqency beyond that accorded by the procedures !et 

forth in Subpart C below. 
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!'.!":e for the e!!e:tive date 

0""""' ..... ;::, •.. - .. --....... · . 

noti!~ca:.~cr.. 

E?A Re~ional c!!ice anc will· be pr~~iced over ~y the Re~ional 

A~rninistratcr's ~esi;~e~. However, other arran~e~ents may be 

agreed to fer the sake of convenience to the parties. At the 

conference, EPA should be prepared to provide the Respondent 

with information sufficient to explain the basis for the Order 

and to ;remote constructive discussions. The Respondent will 

have the opportunity to ask questions and present its views 

through 1e;al counsel or techr.ical advisors. The schedule an~ 

aQenda for the conference will be left tc the discretion of 

the £PA of!icial lea~in; the co~ference, as lon; es the Res?ondent 
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A desc:~;:ic~ c! the ~ajcr i~;uiries made an~ 

v1e~s offere~ hy t~e Res?onde~~ co~~esti~; 
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Basec ~~en a revie• o! the ~ile upor. whic~ the Order 

initially was bas~~. a:'ly prcba~ive in!or=ation or ar;ument 

pro!!erec by t~e Res;onde:'lt !ollo~in; reeei~t o~ :he Or~e:, 

and the reeomme:'ldi:l:ion of the presicin; o!fic:ia~, th~ iss.i.:in; 

official may modi!y or revoke the Order. Any mo~ifieation to the 

Order must be com~Ynicated to the Respondent as part of a copy of 

a .written stateme~t eontair.in; t~e eleme~ts listed in Subpart C 

above. The original should be kept in the AQeney files alon; 

with tbe evidence supportin; the order, copies of written 

documents offered in rebuttal by the Respondent durin; the 

conference, an~ a CO?Y of ·the request for a conference. 

The issuin; official may also·stey the e!!~etive date o! 

the O~der i! t~e con!erer.ce process coulc r.ot be complete~ 
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In the &ve~: t~e par:1 to ~ho~ the Or~er is issue~ ~o~s 

not co:r.~ly 'Witr1 its terms, the Ac;eney rnus~ c;uick!y '5eci:!~ 

T::e deter-::-.:.:-.a-::ic.:i c~ w!:i:::~. ac':.ior. to pursue oe;::>encs 

on tne ty?e o~ res~onse action to be take~. Obv i ou sly, . if an 

re~cva: a:tion is ty the hazar~ at t~e 

sit~. E?A will clP.an ~? the site an~ attem~t recovery of ccs':.s 

anc pe!":alt ies i:-i a s:.:~se:;uent recovery actior.. The sa:'l"le co1.:rse 

of action a~plies to a ~lanne~ removal where the removal \it, ..... ,. ... 
a""' ... •"- . 

must be Quickly un~ertaken an~ carinot await the filin; of a 

suit. However, planned removal or remedial responses which 

re~uire an extended period of time to perform, an~ in which 

initiation of action may be ~elayed for a brief period without 

jeopardi~in; hurnan health and the environment, may allow suf!ieient 

time for the f ilin; ot a suit to enforce the Order, or at least 

that portion of the Order whicr. calls for the planned removal or 
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as previous!y ~reseribe~ fo~ a~y other enforcement actio~. The 

Environmental Prceection A;ency. 7~ey are not intended to nor 

~o the1· constitr.:'te r-ule-l'llakin; ~y t!'le >.;ency, a:-:~ mar not b~ 

ce~ural, en!orcea~le at law or in e~uity, by any person. The 

A~ency may take any action ~hich is at variance with the 

policies or procedures contained i~ this memorandum, or whi~h 

is not: in compliance with internal office proeedµres that may 

be adopted pursuant to these materials. 

Attacned to this memorandum •• Appendices A and 8 are 

• A sa~rle ietter to a state providin; noti!ication 

of the Agen~y's intent to is3ue a Sl06 Order: and 

• A sa:r.;::le Order • 
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C!?.:::::::> :-!;..:: 
~r-·~~ ~~~r-~- ~r--~~-~-.-._ ....... ··-----· .. ,_ . ..,, ____ _ 

~ ... . . ... . 
£~close~ =~~ J~~: i~:o~.a:!c~ 

[s td:::;>ec "D?.,;.:-:-" ! !'?c ·cc.,...n::i:::-;:-?A:.." 
s a cc~y of an order 
:~a: :~e A;enc:y ir.te~~s 

to !sc_· ... ·e c"'. ~!' ~-----~_ ... _ ... ,. __ , to tr:e ..,..._ . ., -"' ... -a-·· .. ,, ...... ,.-• 
- ·• -- - 1 .... t:._, • ....... '•""''"r" ••Z' r'"•--"'·•· 

to Secti=n lv6{al of tr.e Ccm;rehe~s:ve Env!ro~~e~ta: Res~c~~~. 
C:on:;ensa:.i~n, ar.c :.::.a:ility r.c:t o! l3SO, c.;2 use S606J. ::;e 
crder re~~ires c~::ai~ ac::vi:ie~ cc ~~ :a~e~ a: :~e c:~;a~y·s 
s•t~ ~oca:e~ a~ ;1:catio~~ ?lease re:P.r to th~ e:"lcl~sed 
c=~~ c: :t• ;::;cs~~ ::~e: !c: :~e s;ac!~!: a:::c~s r6;~:r~~ 
:! :~e c:::.-.~ai:-.·.1 a~.: :!'le t~;:o:e wit~in ,,;;,:.::'ls:.::::. a-:::!.~:-:s ~\;S~ 

be ta~e~. !~ ~=u ~~ve a~y c=~~e~~s er ~~es:~c~s ~c~:~=~!~; 
t!":e or::!e:-, ;:.ease ccntac: :::?A c:::.:.:.a!J at [c!!:c~:. 

Si n-ce :-e :::· j'o·1.::-s, 

Assistant A~~inistrat~r ==~ 
Solid Waste and ~rnergency ~esponse 

[orJ 

Re~ional Acministrator 

[or their desi;nees} 

Enclosure 

cc: Hon:cable J. Smith, Governor 
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~n 'rhe Mat.:!:- O! 
{S.!:=ie o: ?e::-s:o::, 
Firll', or Cc::-~oraticnj 

Procee~i~; ~~cer S~c:!o~ l06Ca) cf the 
Cc~~=!~d~si~! E~v:==~~~~:e! Res?onse, 
Co~pe~satio~ an~ :iaoility Ac: c~ 1980 
(~2 ~s: se::::~ ~e~61al ! 

OR!:'E?. 

) 
) 
) 
) Do eke t N::.. 

()StER # 9833.0 

-----

The !:llc~i~; or:e::- is issued on t~is ca:e to <:nser: ~e~o 
a~c actre~s o: oerso~. fir~ er ccr~oraticn, alon~ w~::: :a:::::y 
r.a~e er p.:::ace o: :-i.;s:ness i! tne· Respondent is r.ot :.he ow~e::-
.or opera :c::-) ("Re!i;ioncen t ( s) "), pur.suant to Sl 06 (a) c! t~e 
Co~prehensive Environmental Response, Compensation anc Lia~!!i:y 
Act c: l9SO (CE:RCU~ .!42 csc 9606(a) ), by authority cele;atec t: 
the Yncersi;nec by the Acrninistrator o! the Onitec States tnvi
ronmer.cal ?rccection A;ency (E?A}. Notice of the issuance o! 
this Order h.!s heretcfcre ~een ;iver. to the State of 

There is an imminent and substantial endan;erment to the 
pYblic healt~ and wel!are and the environment ~~e to a (threa~ 
of a release)(release) of (a) hazardous substance(s) as definec 
in Sl0l(l4} of CERCI.A (42 USC 9601(14)), from the follcwin; 
location {the •Facility•): 

(insert legal description, if known; 
otherwise, use street or route address) 

~his order directs you to undertake action to protect the public 
and the environment from this endangerment. 

FIN!:IINGS A~'D CONCLVS!ONS 

l. {Choose one or more of lA throu;h 1£, as appropriate unC!e:-
the factual situation of the case. Do ~ot include headin;s. > 
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:;... ~\?1·cse~: ~•i:c-:i- F .. es;-o:--.;:c:-it is:-:~•, an~ has bee~ s:n:e 
, .-:_, :;-.. o::- ~=·o11···.-=~·: :a:"".:. ::;:e:-:::=~· ;,;~ ::-: Fe:::::::·, as 

cc:c.er;:;4r,e.:; iro:r. 1s:;. .. rce c: lnionr.ac.1on1;. 

19. !!!=°~!':""''!!" ~""'"''!'!"leo:'!"!"!<;e!') -.~es~~~~eP!f; lor!S, f!'~ 

::- '-··--- - . '; .. "".: ~:·:~::-~:~:-:=· ::-:-:-:.:.::'. - - . :: t::~ Fa::.:~:·:, as :=-:::.c~.:.=-.c: f:-::-:: (sowr~~ ~~ :,,!~r7t'ct:.o~~. 
"··--~- .......... ,.:..o ;..:-.a..,..,.;..,. •. c c-•·"'s•"""C•c l·---~·~-"--- ·""'~c-c- -'oc- ............ 
---···.: - • -·· .. - ... ·----- ........ __ , -- #• ~ 'lo.···-· i;__ ... _.,_ .. ,":" .. 

~~=e:~, ~•=! ::s;os~~ c! ~: :~e ~~=~~i~y. ?~~;=~=e~: s:!~ er 
::~~=~~se ::~~~~s::'!~ ~~~ ==~~~~~~ :~e F~:!l~:~ to 
c~ , l~_, a:c::-:!~:-.; :.: C;:~;e:"'::,· re::;::.:s;J. 

lC. ((Generato:-l - Rt!s;:>on~ent (dis~ose~ o!) (a:-nn~ed, b'.l' ccn
t:-act o:- a;~eement, for the ci~posal or transport tor ~is~osa~ i 
o! hazarco.,;s su~.star.ces· ar the Facility as c!er.erm.ine:::l fro!f' 

i:. [i7rans~or:erJ - Resr::!"l:e~: c~cse to ~ccept h.azar~::~: 
su!:lstances for tra:".s;:crt 'tc, ar.:::! cis;:>c!';al ~t, t:-.e Facility c!$ 

Ce:e~:~e: !!":~ (s~~~ce~~. 

lE. [~:·~~'=:" ~!!":y) (!~se:-t ~easo~s w?-::,· crde~e: .!C4:i~ .... : !:"~ 
n~:::essary ~o !ac~litate t~e a~a:e~cnt o: the hazard, ~re~e::t t~~ 
~;;:-.a·;!i::.=:-: o: :.~e .!"'.a::ar:, er c:~er,..rise ~r::te:::: t11? ~;,;~:!~ hea:t:. 
a!"l::! we~!.a.r~ a::c/o:::!' the erw::.r::::~~:it. )J 

2. (Oesc.ri~e the nat~re cf the !acility.) 

3. On or- abo:.:t tt't• day ~~ , 19 , ·an 
in~•c.ti~n c: the Facllity was cond_:J_c_t_e_d __ b_y ___ Cnaillesi • 
(!) duly authorized re~res~ntative(s) of fE?A, 
At ~he tirne o! that inspection, the inspectors 
fcllow!n~ cenditicns existin; at the Facility: 

St a: e a ;e ~ ="..:' } • 
obse:-ve~ t!ie 

A. A;~roxirnately 1000 crums of liquid~ semi-soli~ 
and solid material, which were leaking, witho~t 
covers ~nd in various stages of corrosion, 
ru~tin~ end other deterioration, located directl~· 
on. the ground. Material leaking from said drums 
was observed runnin; approximately 25 yards 
acros& the site into Crystal Creek, which a~joins 
the Facility, and which is a. tributary of Pristine 
River, a navigable water. According to records at 
the racility, materials contained in the dru~s 
include: 

(describe hazardous substanc&s) 

B. An area in the Facility (the "Landfill area") 
of ~~proximately four (4) acres in size, 
~ithout ve~etatior., from which leachate was 
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~~s~rv•d flo~in; e;~=~xi~at•ly forty t40l ya=~s 
~~t: C=~!:!: C:~~~. v~;~t!:!=~ ~a~ ~~·~ k!!l~~ 
:- ·~- ·--· ... r •"-· ,-·-""·~- •-- .... .a: __ _.._----··~-•·· .... c ..... \:Gm 11w ....... .: --=~- .. -... c• n ... w ........... ~•-:r .__, .. c'--., .... ~ 

~= :~e f?::!i:~, =~~ !:!!:~!~; h!:!=~=~s s~ts:~~c•s 
~~~ ~~~~ ;la=~~ i~ :~• ~~~~!i~l ~=~!: 

At :~e ti~c c: t~e ~~s~ec:i:~. sa~;~es c: :~~ ~~~~~P.: 
-as:e, sa~?les of the leach~te from the Landfill a=ea, a~d 
sa:":":ples of tsc~l, surface -.i!ter, c=t:>und·..,ater, air, etc:. ) were 
obtained b~ the inspectcr{sl. 

4. An a~al9sis of the ~3~?les ta~en at the ti~~ c~ thP !~S?e=
tio~ ~~~=:~s~: tne ~=e~~~ce at t~e Facility c~ =~~ !=l:~~!~; 
suosta~ces in the concentrations set forth: 

(iist h3,ar~ou~ sub5tances and concentrations 
con!ir~ed by a~a:ysi$ - tnen contin~e -it~ 
follcwi~; s!~tence) 

T~~se s~~stAnc~s are "haz!rdo~s su~stan~es" es def in~d i~ 
§~0l041 o: c:RCLA, a:ic are s1.:!::;~ct to the ter:?:s a!"lc p:-ovisior:s 
Q! tna t Ac:.. 

s. The hazar~ous subs~ances described above a=e tre3ted or 
dis;:>osed of at the Facility in such r:ian!°)er that they (are bein~ 
(tr.reatcn to be ) released an~ cisc~a=;ed from the Facility into 
the {soil, ;roundwater, surface ~ater, ai~, ete.) and other 
p~rt~ of the environment. 

6. (Describe population or environment at risk and route of 
exposure). Exposure to said hazardous substances may cause 
i!lness, disease, death or other h~rmful effects t~ plant and 
animal life and humans. 

7. The (release) (and/or) (threat of release) of said hazardous 
substances may·present an imminent and substantial endangerm~nt 
to public health and welfare ~nd the environment. 

8. In order to protect human health and welfare and the environ-
ment, it is necessary that action be taken to contain and terminate 
the (release) (and/or) (threat cf release) cf hazardous substances 
from the Facility into the environment. 
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. . ·--=-- .. ---- -=-···:: a~.= :--.-..a;---= ,,...: ·-··-···;r-
fact, it :s nere:y urc~~e~ a~c ~1re:teo tnat: 

:::::-! - :..~= i=.es:::~.:e!":: ~ay :.e ~-::::!:: ~::> u~·ti'!:-ta~~ 
!~Y :-e!;--:',_~r= ~'='•.:n·!~~· t ... !e: ?'9':.!:• ..... !9•":'~:~-:.~ -;.:; 
~:~:~:: ~~=-:~ ~~a::~. ~~:!~re an~ :ne en~iron~er.:, 
i~:i~=i~;, :~: ~=~ !~~::~= ::, :~:se ae~io~~ ·~:c~ 
:~! ;:~~:~~t~: -- a~:~~:::~~ :: :!::y c~: ~~~e: 
CE?.~. i. 

Cinser~ here the res~or.se actions whicn EPA cirects 
t~e R~s~on~en: to ta~e at the sit~. Each activity, 
(:.e., :-"!'~:--..:~:-:;·; c: •!s~e. cc~st:-·.Jc":ic:i c~ ~~~i::~;, 
:e~e~s, s~:~!s!::~ c~ ;~ar.~ !~: ins:all~:~=r. o~ 
rnc-r.1t::ir.; ;.;e::s, etc. l, and t~e ca:e !::r co~;:lia!ic:e 
wi:~ ea:~ a::~vit~. s~=~ld be liste~ se?ara:e:y.) 

(!~sert a state~e~: tc th~ e::ect t~a: o:h~r cr~ers 
o~ ac:ic:i ma:-.. :o:.lc•·~) 

This O:~e: is e!!ec~ive er. t~e t~e~:!eth c3!e~d!~ c!y 
foilowir.; re:ei;~ the~eo! by Res~ondent, anc all ti~es fer 
per!o::~aftee o! res~onse t!·ctivities s~a::. .t>e calc:.;la:.e:! f!"~~ 
tha~ ~ate. {~ote: For i~~e~iate re~~va! sit~at!cns, the 
effective date will be considerably a~breviate~.) 

tcu may, within ten calencar days a!ter receipt ~f this 
O~der, re;uest in writin; a conference with (Off·ieial) to 
discuss this Order and its applicability to you. (Note: For 
immediate removal situations, the time for re;uestinw a he~rin~ 
will be abbreviated. In additio~, the Respondent should be 
informed that he or she may make an oral request. for a con
ference, to be followed u~ by written notice within·tw~ to 
three days.) -

At any conference held pursuant to your· request, you may 
ap~ear in person and by attorney or other representatives for 
the purpose of presenting any oojections, defenses or contentions 
which you ~ay have cegarding _this Order. If you desire sueh ·a 
conference, please contact ( name, title, add~ess and tele hone 
number of EPA contact) within the time set orth above 
requestin~ a conference. 
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70: 

PURPOSE 

U "i17E~ STATES EN\'I R:>-...; \llE"'T AL FIROiEC710:\ A.:;E'-C"' 
WA$1-t1""-GiOl'li CC 2046C 

OS~ # 9834.0 

Dira::ors, Waste ~a~age~ent Division, Re;~~~s :, v 
Director, Office of Emergency & Reme~ial Res~o~se, Re;l=~ :: 
Director, Hazardous Waste Management Division, Re;lon !II 
Directors, Air & Waste Mana~ement Division, 

Re;ions IV, VI, v:1; VI!I 
Directo~,Toxics & Waste Management Division, Re;ion !X 
Director, ~lr & Waste Division, Re~ion X 
Re;ional Co~nsels - Re; ions ·I - X 

This me~orandu~ states the policy of E?A for res~on=:n; t~ 
requests unjer the Freedo~ of Informa~ion Act IFO:Al fo~ the 
names of potentially responsi~le .parties (PRPs) at CERCLA sites. 

I!. BACKGRO!.J:-;~ 

On March 30, 1983, EPA issued guidance on releasinq the 
identities ·of potentially responsible parties under CERCLA. 
rhis Qu1cance provided for case-by-case review and discretionary 
~isclosure of the identities of PRPs in certain limited circu~
stances. In general, before the March 30 guidance, EPA did not 
r!lease the names of PRPs in response to FOIA requests. 

On June 28, 1983, the Federal District Court for the 
District of Columbia decided in Cohen v. EPA that EPA had not 
met its burden of establishinQ that d1sclos1n~ the identities 
of PRPs would harm the Agency's enforcement efforts. The case 
involved EPA's decision to withhold the identities of potentially 
responsible parties as provided bi FOIA exem;:>~ions under S 
u.s.c. SS552(b)7(A), 7(C), and S. 

The court ~ranted the ;:>.laintiff's motion for s1.:m.-nary 
judQrnent on f indin~ that: 



,:.s,.,;::,.;.. " ss 3.:. • c 

-?.-

: . ::-: Exe:-.:::.:: . ., .. :. .. -- :-.:::::e !.at~e:-s a::- :..:-: 1.•e5::;::.::r:_.1 

recor~s ccm~iled.for law enforceme~t ~~r~oses, b~: £PA c:c nc: 
esta=:is~. ':.:"".!~ c:sc:~sL:~E- c: ':~.e !";=t:.-:'= :~:e:.e~s · ... ·:,,..;:.:.~--a~ ~~e 
invesci;a:ion; 

2. F~r Exe~~:.:~~ ~(:) -- t~e ide~ti~ies o: ~~e 
whc re:e:ve~ ~=:~:9 :e::ers ~Qes ~=c fall i~:o :~e 
a ?rOtec:e~ ~rivacy interest; anc 

P??s 

3. fo: Exe::-.;::: :on 5 -- :i::;: ice 
cb::..:~ents. 

letters are nc: ~redecis:cnai 

! I I • P0 LICY 

As a res~l: cf tne C~~e~ dec:sicr. and the ~t~1r.is:ra:~r's 
policy of ccncuctin; b~s:ness in a mor~ open 3:mcs~~ere, ar.= 
in l:;~: cf the reso:..:=ce ~e~a~~s in~o!ved in caso-~y-cJS€ 
r~~~e~ cf t~e na~es cf nc::ce letter rec~pi~r.:s, the ~!r:~ 3~, 
1~83, ;·~:.::a.-.=s- :-.as !:e-e:. :raeva~:..:at.:.:. :~~e ne-..- g..;~::;r.:~ :.-:; s~: 

!:;rt~ !'~:':t··. 

I~ r~spcnse :c a f:!A re~u~~t. EPA will release c~e 
nJ~es :~ ~;~s ~~=have re:e:ve~ n~:ica l~t:~rs a~~ut a:~?:~; s~:e. 

2. ~~ exce~:ic~ tc t~e pc!:cy cf ~isclos:n; t~e na~9s =~ 
???s w~' rece:ve:: ~o:ice letters may oe made ~nl; ~hen E?~ 
ce:e::-~~es :.-.a: clsc:os~::-e ct a ;.ar:icular nam<e w:.ll cai.;s~ s~:"". 
incer~ere~:e ~::~ an on;~i~; enf~r:e~ent proc~ed1~: t~!t 
d~s=r~c1o~ar; ~is:!osure is cldarl; un~arrant~j. If~?~ dec::es 
to wit ~ .-, ~ l :: : t-. e n a:"'\ e c f a . ?'RP w :-: : ::- e : e l v ~ d a n :: t i:: e l ~ ':. -: i: r , :: ? ,; 
must ~up~:r: the conclusicn t~at disclosure will ca~s~ s~~sca~:1a: 
har~ to :~e :Jw e~~:rce~e~: ~r:cee~:n; in wr1::~; w~:~ c=~=~r:e~:e 
by t~e Re;1o~al Cownsel. The w~1t:en dccu~en:at1on ~a; ~ct 
con'SlSt: of :;ienei:-a: statements: i: l"\'uSt include the ;;ar:1~ular 
facts relatin; to the s~ecif1c PRP and site that l~d to t~e 
concl~s::n to wic~~ol~. 

3 • The na~es of pa rt ies who have not yet received ·not ice 
letters ~aJ be predecision~l and therefore exempt fro~ disclosure 
under Exempt ion. s o: the FOIA. These names al so may oe exe~?t as 
investigatory records under Exemption i(A}. However, in its 
discretion EPA may release this material. 

4. Althou;h EPA usually will release the names of PRPs 
only ~n res~onse to FOIA reQuests, the Agency may elect to 
release the information on its own ini'tiative in appropriate 
ci rci.;mstar.ces. 

5. Disclosure of the names of PRPs and the names of sites 
does not constitute a waiver of tPA's riQht to withhold other 
information developed for an enforcement action that EPA determines 
is exem~t fro~ disclosure. Even if information is exem?t from 
dis:l~s~ra ~n~er Exe~~:ion 2, 5, or 7 of FOIA, EPA has discretic~ 
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to release t!ie i:"lfo::-:natio~: h:i·..,e·;e:-, E?.=-. ~av ex,,._ .. _:::ise i· ... s ... , 5 ... - '-· ::-e.1or. 
to release tne in:o~.a::on or.:y afte:- t~e a~?ro~:-iate Re;iona~ Counse~ 
revie.,...S t!ie ir.fo?:"matlOn to er.s~:-e t:-ia: c:..s-'.-5.;-e w; 11 !iO'" i"" .. e-"e-e 
wit!i an enfo::-cement action. -·- · .... · - ..... -· -

IV. PROCEJCRES 7) I~?~E~E~7 ?OLICY 

E?A Head~~a::-te::-s or a Regional OEf i:e snould fcllo"" t~e 
p:-ocec~:-e below to ::-es?or.~ to a FO:A request for the names o: 
PR?s ~= ~~'."'.€:: ir.f:)~a~::; .... a:.:...:: a:~:=-:-::. .. ; s::..:e. 

l. Q~3li:y assure t!ie list of ?RPs re;ula:-ly and pa:-ticula=l; 
before senc1n; notice letters to PR?s Eo~ a Slte. Perform an 
in de~t!i ~uality ass~:-ance of ?R? lists every 6 months. ~e3=~..;a:-ters 
w:ll hole Re;io~al Of:lces accountaole f?r inaje~~ate qJ3li:; 
ass.;:-ar.ce c: ?R? ::.n:or~at:c~. 

2. I:-:-.~ec::.ately net i ff ~ea:!:;..;a:-:e:-s ""hene·.•e:- a Re;;: :o'.".:.: 
0:~1ce ce:1jes, in ac:orjance Wlt:1 t!ie ;J1Cance :~ ::e~ ::~.: 
a~c~e, tnat disclos1n; tne na~e o: a ?R? will ca~se ~~~s:3nt:3: 

ha~ to ar. enforce:ner.: effo:-t. ~e~;1o:;al Of:ices 3:sc s!".:>..:l: 
notify Head~uarters if w~t~noldin; a na~~ is no lon]e:- reGu::.=ed. 

3 • : : a c d i t i o n a l i n :: o ~ a : i o n l s :- e -:; \.H 5 t ~ ·~ a :i o u : a ? R? r. :-
a si:e, cons~l: wit~ the Re;ional CoJnscl ~~r a decision o~ 
whatne: disclosure will inte:-fere Wlt~ ~nfn•:~~~nt at the s1:~. 

4. Su:i~it the list of na~es, o::- nanes 3nd inf~:-~atio~, :o 
the re~u~scg:- wit!i a brief ex?lana:ion of no~ i?; :af1nes ?R? 
f"" - ~~ ~ :.- t:' J s.: s o: sen:: i ~ .; ~::. : : : l ~:. :. a:- s . 

5. lnclJde with the list of na~es tne ::~::0~1n; d1scla~me:-: 

This list re?resents EPA's ~=eliminary findin;s on 
the identities of potentiall/ ~esponsible parties. 
EPA makes no assertions that parties on this 1ist 
are liaole for any hazard or contamination at any 
CERCL-r\ site. 

6. use th!! term ".potentially responsi!:lle par-ty" in 
responses to FOIA requests if none of the parties named in a 
notice letter has been found liable by a court. 

V. FIRST RESPONSE TO FOIA REQUESTS 

Ten working days after the date of this policy, Headquarters 
will respond to the current backlo; of requ~sts for all PRP names 
with the quality assured list. 

Any Regional Office that intends to wit~hold any PRP names, 
as pr~vided by I:e~ III.2 abov~, must have corn?lete= the requi~e= 
documentation and notified Headquarters before the FOIA res~onse 
date. If you have any ~~estions about this policy, contact 
Susan Cary Watkins (FTS 382-2032). 
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MEMORANDUM 

SUB.JECT:~~~~-A~ministrative 

FROM: ~~Th~~ 
Assistant Administrator 

Orders for Immediate Removal 

TO: Regional Administrators, Re;ions I-X 
Air ' Waste Management Division Directors 
Regions III, IV, VI, VII, VIII, X 
Waste Management Division Directors, Regions I, v 
Director, Office of Emergency and Remedial Response, Re~ion II 
Toxics and Waste Management Division Director, Re~ion IXr 
Environmental Services Division Directors, Regions I - x 
Re;ional Counsel, Regions I - X 

This memorandum sets forth quidance on issuing Administrative 
Orders for immediate removal actions under CERCL.A. This guidance 
should tie.used in conjunction with the .recently issued Guidance 
Memorandum on use and Issuance of Administrative Orders under 
Section 106(a) of CERCLA dated September 8, 1983. 

Since becomin~ the Assistant Administrator, OSWER, I have 
sough_t to implement a •balanced" CERCLA program which uses both 
the administrative and civil judicial enforcement provisions of 
th~ Aet--as well as the Fund--to secure clean up of hazardous 
waste sites. On~ of my primary enforcement goal~ is to increase 
the use of Administrative Orders for immediate removals. Orders 
are particularly useful in immediate removal situations, since 
they can be issued quickly, can require discrete segments of ~ork 
(e.g., surface cleanup) and carry the threat of additional damages 
and penalties in the e~ent of non-compliance. 

We estimate that Administrative Orders may be appropriate for 
a significant percentage of immediate removal situations. Increase~ 
r4sourees wi l1 ·be provided to the. Regions, and I expect the Jteg ions 
to devote resources to accomplishing this goal of increased 
Administrative Orders for ·removals. 

In addition, the Regions must develo~ a satisfactory 
organizational structure if the Administrative Order program is to 
succeed. The organization of enforcement personnel varies among 
the Regions. The'majority of the Regions keep their •remedial• 
and •removal" personnel in different divisions. Since CERCLA 
enforcement has (until now) concentrated heavily on remedial 
sites, most regional technical enfor~ement personne~ have.been 
assigned to the remedial response un1ts (generally, the Air and 
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Hazardous Material Divisions). Personnel responsible for immediate 
and planned removals have usually been assiQned to th• Envitonmental 
Services Division which, as a general rule, has not been ·assigned 
•nforcement personnel. 

Obviously, the ability of ~ Region to implement this new 
policy requires both close coordination a~ong the immediate 
response staff and their colleagues in the technical enforcement 
and regional counsel offices and an organizational structure 
capable of developing and issuing quality orders. Regions that 
do not currently dedicate technical enforcement staff to their 
imrnediate removal program should assure that appropriate personne: 
are in place in the technical enforcement office to implement this 
policy and to handle the workload. 

I. BACKGROUN~ 

CERCLA identifies two types of response actions for which the 
Fund can be use~: removal actions and remedial actions. The 
National Contin9eney Plan (NCPl further refines the former category 
into •immediate• and •planned• rern~vals and describes the process 
and procedures for proceeding witn ~hese forms of .respo~se. (See 
F•dera! Re9ister 31180: July 16, 1982). Please refer to the •ttached 
appendix for an outline of the relevant CtRCLA and NCP provisions 
regarding removal activity, Administrative Orders and enforcement. 

Because of the lar9e number of sites which pose a health hazar~. 
the Off ice of Emergency and Remedial Response COERR) defines the 
category of immediate removals according to the immediacy and 
severity of the hazard to the public health or environment. These 
categories esta~lish a guide for the purpose of assessing the 
length of time within which the Agency must respond to the event. 
Agency response to. situations which require immediate ?esponse. 
(e.g., threats of fire, explosion or spills) normally takes place 
in a matter of hours or one or two days at the most: Agency response 
to other situations (e.g., rusting barrels that have not yet 
begun to leak, holding ponds that may.overflow with the advent of 
the rainy season) normally takes place during a period vhich may 
range from a week to a month. 

Thia guidance i• moat applicable to the latter •ituation: i.e.! 
the Regions •hould consider issuino Admini•trative Orders in situatlons 
when there ia at least one week between th• time the on-scene 
coordinator lose) determines that an immediate removal is warranted 
and the time that actual on-11te response must be;in. 

Administrative orders are a useful enforcement tool in these 
types of immediate removals situations, for the fo~lovinQ re~sons~ 
First, they encourage private party te5ponse, particularly a1nce lt 
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ia OSwtR policy to meet, if at all possible, with responsible parties 
•fter the Order is issued if a meeting is requested. The results 
of an OWP£ analysis of 49 com~leted immediate removals indicate 
that the elapsed time between the request for funds and the start 
of site response ranged from eight days to more than three weeks 
for 24 of the sites. This clearly indicates that there is time to 
issue Administrative Orders in appropriate situations, and the 
process described in this memorandum can be impleMented in as 
little time as a week, if necessary. Second, removals require 
discrete units of work (e.g., barrel or cont.zninated soil removal) 
which mak~s responsible party compliance and Agency compliance 
monitoring easier. Third, the costs of iftlmediate removals are 
generally moderate; this increases the probability of private 
party compliance. 

In the event of non-compliance with an Administrative Order, 
the Agency i·s prepared to quickly initiate a Fi.ind-financed response 
and seek fines/treble damages from the responsible parties. Since 
the treble damages will be based on the Fund dollars expended, these 
situations are particularly amenable to establishing treble damage 
claims, which the Agency will seek to recover in its 5107 
cost recovery actions. (The aveiage obligat~on for 110 prior 
i.mmed i ate removals undertaken by the Agency was approximately 
$275,000). ·Issuance of Administrative Orders for these situations 
also may improve the equitable position of the Agency in subsequent 
cost recovery cases. 

II. CRITERIA ro~ ISSUING ADMINISTRATIVE ORDERS 

First, of .course, the Agen~y must meet the legal threshold 
that an imminent and subseantial endangerment to public health or the 
environment may exist.l Information which can be used and evaluated 
by the OSC or his supervisor to make this determination include: 

l. Notification in accordance with CERCLA 5103 (a), (bl or Cc) 
2. Investigations by govern~ent authorities conducted 

pursuant to CERCLA 5104 (e) or other statutory authority. 

lThe Agency must be able to properly document and justify both 1ts 
assertion that an immediate and significant risk of harm to human 
life or health or to the environment exists and its choice of the 
ultimate response action at a site in order to be able to oppose a 
challenge to the Order and to successfully litigate any aubaequent 
cost recovery action. Ad•Quate docwnentation consists of photographs, 
samples, monitorin; or other documented site analyaia. The Agen~y 
should follow chain of custody procedures to maintain the integrity 
of samples taken at the site. Please refer to the Cost Recovery 
Guidance, issued August 26, 1983 for m·ore detailed guidance. The 
Revised Superfund Removal Guidance to be issued in late February 
1984 will also provide additional guidance on immediate removal 
assessments. 



3. Notification of a release by a federal or atate permit 
hoJder when required by the permit. 

4. Inventory efforts or random/incidental observation by 
government agencies or the public. 

If the facts reach the le9al thresholds of CERCLA 5106, 
several policy criteria for deciding whether to issue an order 
for an immediate removal should be considered. The firat of 
these is the amount of time available before site response must 
begin. This determination will usually be made by the osc. An 
Order may be appropriate if there is a minimum of one week available 
for issuing the Order and meeting with the recipients (see 
further below) between the time of the decision to seek funds 
for the immediate removal and the initiation of on-site response. 
(Of course if an order can be issued· in less than a week the 
Regions are not bound by the •one week minimum•. However, the 
Re;ions should always attempt to have 48 - 72 hours available 
for the recipients to request and conduct a conference.) 

A second policy criterion is the number of potential reci
pients of the Order and their financial viability. There should 
be a •manageable• number of responsible parties and they should 
be collectively capable of undertaking.site response. The Regions 
will use their best jud9ement to decide what constitutes a . 
•manageable• number of re•ponsible parties and assess the capability 
of the parties to undertake the response for any individual 
immediate removal situation. (For a more lengthy discussion of 
criteria to consider when issuing an Administrative Order, please 
ref~r to the Administrative Order guidance.) When there is a 
large number of potentially responsible parties, Orders need not 
be issued to all of the parties. In this type of situation the 
Region should issue the Orders only to those parties most likely 
to comply. The Region, however, is ~ot precluded from issuing 
Orders to all the parties if it so desires. 

These cr1teria are to be used as general guidelines for deter
mining whether an Administrative Orde.r ahould be iaaued for an 
immediate removal. The varying factual circumstances presented 
in any potential removal action aandate that each Region conduct 
this necessary factual analysis to decide the appropriateness of 
an Order. 

III. PROCESS FOR ISSUING At>MINISTRATIVE ORDERS 

The timely development and issuance of Administrative Orders 
for immediate removal• will require effective coordination among 
the osc, technical enforcement peraonnel and the legal counsel 
in both the Regions and Headquarters. OSWER will not dictate how 
the Regions must organize or adjust personnel in order to 
accomplish this t.ask., but it will expect the Regions to.h~ve a . 
system in place which is capable of implementing an adm1n1strat1ve 
order program for immediate removals. 
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The procedures for developin; and iasuin9 orders follow: 

The decision by the OSC or his 1uperior to request funds for 
an iamedi•te reMoval also triggers the process for deciding whether 
to iasue an Adminiatr•tive Order. 

The OSC will inform the technical enforcement branch (or other 
appropriate enforcement personnel if no separate branch exists) 
and the Re9ional Counsel that a request for a Fund-financed immedi
ate re~oval is being developed. Appropriate personnel in OERR and 
OWPE should also be inform~d of this action. While the OSC and his 
•t•ff prepare the 10-point doeument,2 technical enforcement personnel 
and the Re~ional Counsel should begin to identify responsible 
parties and assess their financial ability to conduct site cleanup. 

The OSC or the Regional counsel will attempt to orally contact 
(with written follow-up) potentially responsible parties in order 
to secure private-party response in lieu of the Fund. While previous 
Agency poliey was to proceed with Fund-financed response if the 
responsible parties refused to act, the Agency will now issue 
administrative orders in appropriate circumstances before initiatin; 
Fund action, so long as the site does not pose •n unreasonable 
zisk of harm to the public health, welfare or the environment. 

Regardless of whet her a responsible party agrees o·r not t'o 
undertake the removal, development of the 10-point document should 
procee~ as usual. However, the osc and technical enforcement staff 
(in consultation with the Re;ional Counsel) shall apply the criteria 
outlined in Part A (above) to· recommend to the Re9i onal Admi n:i str a tor 
whether to issue an Administrative Order. The decision to issue 
the order rests with the Regional Administrator, subject to the 
current delegations. 

If the Regional Administrator decides to issue an Administr•
tive Order, the Order will be drafted by technical enforcement 
personnel 'with the advice of the Regional Counsel. The technical 
information contained in the 10-point document vill normally 
provide the basis for the Order'• •rinding• of Fact• vhile the 
Agency's intended response actions will serve as the remedy the 
~ecipient is required to implement. 

2Reque1ts !or Iess than $2so,ooo can be approved Dy the iegion1I 
Administrator vhile requests for more than $250,000 require the 
approval of OERR. (It is anticipated that vitbin the aonth, the . 
Regional Administrators will be delegated the authority to obligate 
up to $1 million for removal actions.) The ten poi~t docum~nt 
itself must justify its cost estimates and be cons1stent with the 
NCP. With the i1su1nee of the Revised Superfund Removal Guidance, 
the 10 point document will beeome an Action Memorandum. 
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Since Admini1tr1tive Orders will normally be issued in situa
tions in which site response is not reQuired for at l•••t one 
week, OSWER policy is to provide recipients when possible an 
opportunity-to meet with Agency personnel to discuaa the terms of 
the Order and the means for compl-ianee. ·Therefore, the order 
ahould include the following provisions:l 

1. A statement of the imminent and substantial danger 
pursuant to Sl06 of CERCLA and the risk of harm under 
5300.65 of the NCP. 

2. A statement of the au~hority of the issuing official 
(normally the Regional Administrator) to issue the 
Order and why the recipient is liable under 5107. 

3. The steps the recipient must take to comply with the 
order, Cfollowin; the provisions of the 
ten-point document in order to be as specific as 

_possible). 
4. A mandatory timetable for performing and completin; 

the response. (The timetable should include at least 
one short term jnterim deadline so the Agency will have 
the ability if necessary, to demonstrate non-com~liance 
before the ·project completion date.) 

s .. A provision informing the recipient that his duty to obey 
the terMs of the order takes.effect 72 hours aftet he 
receives the order. 

6. A provision informing the recipient that he may ora!ly 
contact the Agency to request a conference on the 
Otder. The recipient must follow up his oral reQuest 
in writing. · 

7. A provision specifying •date certain by which responses 
(either oral or written) to the Order must be received. 

s. A provision which states that EP~ reser~es the ri;ht 
to undertake the action if emergency circumstances 
dictate such action ·and that aueh action- in no way 
relieves the parties of responsibility for the costs 
of auch actions. · 

9. A provision which requires: proper chain of custody 
procedures to be followed for any testing and aamplinQ, 
adequate recordkeeping of activities <•o records may be 
used as evidence in any future enforcement case), 
cooperation from em~loyees of any contractor vho en;a~es 
in aite activity, and availability of auch employees 
to the u.s. in preparation and trial of a aubseQuent 
enforcement caae. 

3Refer to the general Adm1n11trat1ve order Guidance for exam~!es 
of model orders and conference procedures. 
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Under a separate deleoations memorandum to the Regions, the 
concurrence requirement will be waived for all Administrative 
Orders for i111mediate removals with obligations of $1,000,000 or 
less. Within two weeks of issuance of the Order, the Regions are 
to •end a copy of the final Order to OWP£. · 

As a matter of policy, in order to increase the likelihood of 
compliance, the Aoency eneouraoes the convening of a conference 
with the recipients of an Administrative Order. Since 
Administrative Orders will generally be issued for immediate removal 
situations which do not require response in less than one week, 
the Agency will normally attempt to hold a meeting with the recipient, 
if requested by the recipient. The conference •hould be 
convened on an expedited basis (e.g., withi~ 72 hours after the 
Order is issued) if the recipient orally requests the conference. 
However, the Agency retains the riQht to •waive• a conference 
if immediate response is warranted because of deteriorating conditions 
at the site. The Regional Administrator shall have the authority 
to decide whether to eliminate the conference prior to or followin; 
the issuance.of the Administrative Order. If the Regional Administtato: 
waives the opportunity for a personal conference, a regional 
representative, must at least give the parties an opportunity to 
be heard by telephone before the effective date of the Otdet. In 
.~eneral, conferences coneernin; removal actions should be used to 
clarify the requirements of the Order rather thfn as an opportunity 
~o negotiate t~e req~irements. 

The Agency must create a good administrative record of its 
meetings with the recipient of an Order for either enforcement of 
the Order or cost recovery after a Fund-financed cleanup. The 
Agen~y participants should ~repare a written summary of the 
conference containing: 

l. The date and participants. 
2. A summary of the significant issues raised and arguments/ 

data used by the recipient to contest the Order. 
3. The result of the conference (e.g. agreements reached 

with the recipient, indication from the recipient of 
an unwillingness to comply with the Order) .. 

The presiding offi~ial, (designated by the Regional 
Administrator) must als~ prepare a statement which addresses any 
significant arguments raised by the recipient and reco111mends whether 
any •odifications to the Order are warranted. (See the September 
8, 1983 Administrative Order Guidance for a complete discuasion of 
the procedures and •ground rules• for conducting the conference 
and the time frames for holding them.) 
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If the recipient a;rees to undertake the stipulated response 
measures, the a~reement may be in the form of a Consent Order. The 
OSC will monitor compliance with the Order and recoaUD•nd additional 
enforcement action if the terms of the Consent Order are breaehe~. 
lf the recipient does not agree to undertake the aeaaur•• contained 
fn the Order, the Agency will generally not refer a case to the 
Department of Justice to force compliance because of the time 
constraints presented by the emergency. Rather, the Fund vill be 
used for site response and the tecipient(s) will be sued for cost 
reeovery--includin9 punitive damages in appropriate cases. 

IV. USE or THE FUND WHILE THE ADMINISTRATIVE ORDER IS BEING ISSUEJ 

Normally, once an Otder has been deemed appropriate for an 
immediate removal situation, the CERCLA Fund shall not be. used to 
undertake a federally-funded immediate removal during-the time 
period in which the Agency develops the Order, issues it to the 
responsible party, and conducts the conference. 

However, if site conditions deteriorate-- presenting a eorte
spondin; increase in the threat that the site presents-- the Fund can 
be used for response while the Administrative Order process continues. 
In such instances, the Re;ional Administrator can approve the use 
of Funds below S250K and request the Assistant Administrator, OSWtR, 
to release funds if the response work will be greater than S2SOK.4 
The·Administrative Order process should continue since the parties 
may undertake site response at the .next convenient break in 1ct1vity. 

Thus, if there are deteriorating ponditions at the· site, the 
OSC .sh~uld continue all steps necessary for undertaking a Fund-
f inanced response while the Order is being developed. The lO-point 
document should be prepared and receive the concurrence o~ all 
officials up throu9h the Regional Administrator or the Ditector. 
OERR· 

However, no actual obligation of Funds for site response will 
normally occur until after the Order ~as been issued and the con
ference has been held. Since the Order will only be issued in 
situations where an it1mediate t•&ponse can be dtl•yed, there will 
normally be time to see the Administrative Order process through 
to conclusion. The conference must be held within the time period 
apecified in the Order (which will correspond to the time the 
Agency has before the response activity needs to b9gin). Since 

41! deter1or1t1n~ cond1t1ons requ1~e the Fund to respond vfi1le . 
the Order is still being issued, OSWER assumes that th• Fund will 
take all response actions necessary at the site {e.g., remove all 
barrels, not merely those that may be about to leak). 
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the timing of the obligation will vary according to the ••timated 
time needed to mobilize equipment and personnel, the ·osc •hould 
work closely with the technical enforcement and Regional Counsel 
ataff during the draftin9 of the Order to assure that the time 
period established for i asui n<;3 the Order i a aynchroni sed with the 
ti•• requirements for site response. 

If the conference does not result in ~rivate party response--or 
if changing conditions at the 11te require accelerated response--the 
Fund-financed immediate removal will take place. If Fund-financed 
activity does begin, the Order may be written to requite th4 potentially 
responsible parties to undertake aite activity at the next convenient 
break point in activity. If the parties still fail to undertake 
the site response activity, enforcement efforts will emphasize cost 
recovery with the additional imposition of fines/penalties as 
appropriate. 

V. COST RECOVERY 

The AQency will normally not initiate a civil action in the 
event of non-compliance with an Order but instead will aeek to 
recover costs and dama~es after a Fund-financed response. Therefore, 
while enforcement personnel are carryino out the Administrative 
Order process, they ~hould also be awa~e of the iequirements for 1 

successful cost ~ecove~y action. They must be able to document 
the following factors (some of which are the same ones necessary 
for the issuance of the Administrative Order itself). 

l. The need for the immediate removal (evidence of an imminent 
and substantial endangerment or threat of endangerment 
to public health, welfar·e or theenvi.ronment) 

2. Liability of the responsible parties (evidence to support 
the contention that the parties meet the liability standard 
of SlOi) 

3. Proof that the Fund-financed response activity ·was •not 
i~consistent• with the reQuitements of the NCP. 

4. Documentation of all eligible costs for site-specific Fund 
expenditures. 

Enforcement personnel must assure sufficient documentation of th••• factors from the period in -which the 10-point docu•ent is 
developed and Funds are obligated through the actual clean up of 
the •i te. These cost recovery requirement• au1t be ••t regardless 
of vhether there will be a simple cost recovery action (if no 
Adlliniatrative Order is iaaued) or an action for response coat• plus 
damages (if the Order is not complied with). The Agency •u•t 
assure that evidence is preserved for any •ubaequent enforcement 
action. Proper chain of custody procedures must be uaed for any 



OSWE:R # 9833.l 

-10-

aampling or testing, and adequate records of site activity must be 
kept. Employees of any contractor used for aite activity must 
cooper1te vith and be made 1v1ilacle to the u.s. in preparation 
and trial of any subsequent enforcement 1etion. Enforeeaent, 
program and legal off ices should work together throughout. the 
ca•• development. 

VI. FOLLOW-UP 

This guidance represents a •~batantial departute from prior 
practice, and I expect that it vill take aome time to implement. 
For these reasons, I vill be reviewing all iamediate removals 
referred to Headquarters for com~liance with this QUidanee. In 
addition, for immediate removals under S2SO,OOO, I will ask the 
Oirectors, OW'PE and OERR to review the compliance Yith this guida~ce 
quarterly, and to advise me accordin;ly. 

Appendix 

ec: Gene Lucero, OWPE 
William He~~~an, OtRR 
Kirk Sniff, OtCM 
oan Berry, OGC 
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Authority/Requirements/Enforcement of Administrative Orders 
for Removal Actions under CERCLA 

Onder Sl06(a) of C£RCLA: 

If, EPA, aetin9 on behalf of the President: 

determines that there may be an imminent a.nd substantial 
endan~erment to the public health or welfare or the 
environment because of 

an actual or threatened release of a hazardous substance 
from a facility 

may, after notice to the affected state, 

issue such orders as may be necessary to protect 
public health and ~elfare and the environment. 

Under s'l06(b) of CERCLA: 

EPA may take action in the appropriate o.s. district 
. court, a9ainst any person who Willfully violates or 
fails or refuses to comply with any Order issued under 
Sl06(a), to ~nforce such order and 

may fine such person not more than SS,000 for each day 
such violations occur or such failure to comply continues. 

Under Sl07(c)(3) of CERCLA: 

Any person who is liable for a release or threat of release 
of a hazardous substance that: 

fails without sufficient cause to properly provide 
removal action upon order of the President pursuant to 
Sl06 

may be liable to the United States for punitive damages in 
an amount at least egYal to and not more than three times, 
the amount of any costs incurred by the rund as a result 
of auch failure to take proper action. 

Civil action may be commenced against any such peracn to 
recover the punitive damages. The•• punitive damages •hall 
be in addition to any costs recovered from such peraon 
pursuant to Sll2(c). 

Any monies received in punitive damages shalL be deposited 
in tne FYnd. 
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National Contingency Plan Requirements for Immediate Removals 

Under SJ00.65 of the NCP: 

Iamediate Removal action is appropriate when the lead agency 
determines that: 

the initiation of the removal action will prevent or 
miti9ate immediate and si;nif icant risk of harm to 
human life or health or to the environment from sueh 
situations as: 

l. Human, animal, or food chain exposure to 
acutely toxic substances 

2. Contamination of drinking water supply 

3. Fire anc/c~ explosion 

4. Similarly acute si~uations 

Immediate removal action mai' include but are not limited to: 

l. Collectin~· and analyiin9 samples to determine 
the source and dispersion of the hazardous 
subs ta nee 

2. Providin~ alternative water supplies 

3. Installing security fencing or other me•sures 
to lirr.i t access 

4. CcntrollinQ the source of the release 

5. Measurin; and samplin; 

6. Movin; hazardous substances off-site for storage, 
destruction, treatment or disposal 

7. Placing physic6l barriers to deter the spread 
of the release 

8. Controlling the water discharge from an upstream 
impoundment 

9. Recommending to the appropriate authorities 
the evacuation of threatened individuals 

10. Using chemicals and· other materials in accordance 
with Supart H to restrain the spread of the 
substance and mitigate its effects 

ll. Executin; damage control or salvage operations 
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TO: Regional Ad=ini1trator1, l·X 
Regional Coun1els, l•X 
Lee M. Thomas, A11i1tant·Administrator for 

Solid Waite and Emer1enc1·l11pon11 

The attached guidance h&I ~••n developed to a11i1t the 
lt&ion1 in d1velopin1 CERCl.A enforcement actions against bankrupt 
parties. The auidance la intended to encourage ag1re11iv1 
enforcement ag1in1t in1olv1nt parti•• and 1n1ur1 national 
con1i1t1ncy in current and future bankruptcy ca111 brought by 
the A&ency. 

The 1uidanc1 prQvide1: 1) an overview and •WRmary of the 
lan\cruptcy lefona Act and e:datin& bankruptcy c:u.• law; 2) a 
d11cu11ion of enforce•ent thtori•• available to the A&•ncy to 
pur1ue 1n1olvent parti•• under CElCl.A; and l) reference• to 
current bankruptcy pleadin&• &ad appt&l1.filed by th• A&•ncy. 

Paa•• 24 and 25 of che attached auid•~• describe referral 
procedure• for a proof of cla1• i~ bankruptcy. A bankruptcy 
r•f•~•l vill ordinarilr be proce11ed in the 1ame way a1 other 
ba1ardou1 va1te referral1. 'However, eapedited,..Haadquarter1 and 
DOJ concurrence and abbreviated referral packa1•• aay bt nec11-
1&ry and acceptable if required to •••t deadline• in banknaptcy 
C&lll. 

If you er 1our 1taff bave any f~rther q\M1tion1 re1ardin& 
CERCl.A enfcrc .. •nt a1ain1t bankrupc parti••. pl•••• contact 
lirk Sniff at (1TS) 312·3050 or Rtidi Ku1he1.at (FTS) 382·3109. 

Attachment 
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1. I~TROOUCTIO~ 

~~~~· and Duration of the Problem 

The U.S. E.P.A. 11 charaed with the duty of m&nagin& and 

replenishing the limited Superfund to the 1reat11t extent p.o11lcle. 

\mile our enforcement activities under the Comprehensive Environ

mental Response, Compensation, and Liability Act (CERCI..A) will 

aenerally be directed against solvent parties, there have beer. 

and vil~ continue to be times when a re1pon1ible party ~eclares 

bankruptcy. 

ThiJ me:orandu:i sets forth en!orcement options ior dtalin& 

with bankrupt parties. It include• 1uidance on when to proceed 

•••inst bankrupt parties. It alao discu1111 the theories and 

procedur11 for recoverin& cleanup co1t1 from bankrupt parties 

u~d~r both federal bankruptcy law and common law theories ot 

recovery. Finally, it 1• intended to aerve as a bankruptcy infor

mation clearin1hou1e, liatin& aaterial1 available from OECM·Y••~ 

on bankruptc1 and related 1ubject1. 

ln ~h• lon& nm, th• requir .. ent1 of the leaource Con1ervation 

and lecover, Act (lCIA). particularly the cloaure and financial 

requir .. ent1, 1hould.in1ure th• orderly cloture of atoraae or 

diapoaal faciliti11. Noneth1le1a, thi• vill not alway• occur. 

~ua, while the purpoa• of thia ... orandua 1• to aid tbe EPA official. 

enforcin& CEICLA, auch of it vill be relevant to future effort• by 

tPA to require bankrupt owner-operators o( 1to~1e or di1po1al 

facilities, 1•nerator1, and transporter• to contribute •• muc~ as 
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po11ible tc the cleanup of the hazardous conditions they have 

created. 

1. When to Proceed 1gain1t a lankrupc Parcy 

In makin& the determination of vhen to proceed againtc 

bankrupt parties the le1ion1 1hould balance the likelihood of 

recovering a111t1 frcm th• e1tate of the in1olvent party against 

the extent of Agency resource• required to prosecute bankrupt 

parties. The Regions 1hould al10 evaluate the effect that purs~ing 

~arties who.have filed bankruptcy will have in dettrrin& future 

frivolous er fraud~lent bankruptcy claims. 

1. Probabilitv of Recovering the Cost Litigat1on 

Tvo· questions 1hould be an1vered by the le1ion1 to determine 

che efficient u1e of enforcement re1ourc11 and the extent to which 

the A&ency 1hould pursue bankrupt parcie1 in CERCt.A action1. 

The first question to answer in deterininin& whether to 

proceed aaainsc a bankrupt party 11 related to the 1cop1 of the 

r~~e: Are there other 1olvent partie1 in the case? If 10. CERC:..A~• 

purpose• may be aerved by proeeedin& a11in1t them alone. tn·aener.al, 

acciona a111n1t '•nkn&pt ,ar~i•• 1uch a1 1enerator1 lackin& a11et1 

should not be undertaken vben there are otber 1olvant parti••· 

The second que1tion that muac be anavered by tb• l•&ion• 
r 

relate• to cb1 value of cba eaae: Ar• cbere a11et1 in th• estate 

of the bankrupt party? The A11i1cant United Stat•• Attorney in 

th• 011trict vher1 the iankrupcy·court 1it1 ••Y be able co send 
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copie1 of the case docket to an EPA attorney.~/ Dependin& on tht 

ata11 of proceedin&•· the docket may include an itemi&ation of 

a11et1. It may be pointl111 to proceed if then ar·e few a11tu. 

The po1ition of the other creditor• 1hould al10 be con1id1red. 

In 1ener•l, £PA and the Department of Ju1tic1 1hould m&ximize 

1t1 u11 of attorney r11ourc11 by pur1uin1 bankrupt r11pon1ibl1 

parties when there appe&r to be assets in the e1tate, and there 

art either few 1ecured creditors with relatively limited claims or 

some basis exists for recoverin& funds from the 11tate despite the 

presence of secured creditors.!! 

2. Deterrence of Frivolous or Fraudulent Bankruptcy Filings 

On occasion, EPA may elect to pursue a bankrupt r11pon1ibl1 

p~rty even when it appears unlikely that v• vill recover 1ii1able 

anount1 from the Bankruptcy Court. The 111ion1 1hould pursue bankruptcy 

actions where the ca11 may aerve as a deterrent co ocher partie1 

who would oth1rwi11 con1ider eacapin& liability throu&h a declaration 

l/ Tb• •oat comaon form ~f bankruptcy 1• liq»idation under 
Chapter 7 of th• Bankruptcy leform Act of 1971 (ll u.s.c. 

1101 et ••a·> (hereinafter cited aa "th• lankruptcy Code"). 
Hovevi'i, aeveral CEICl.A caaea bav• involved reaponaible parti•• 
in Chapter 11 reoraanizat1on C•e• United St•t••t et al. v. Johna 
Manville Sale• Corporation, et-a!., Clvii Ro. I -%90-b). Th• 
il1tinctlon1 between a Chapter 7 liquidation and a Chapter ll 
reoraanization are d11cua1ed infra. Unl••• otb1rvi1• 1tated the 
d11cu11ion in chi• aeaorandum concern• Chapter 7 liquidation 
proceedin&•· 

2/ Thia evaluation should be docu:mented in the case referral 
- packa11 prepared by the le11on. Th• Depart.111nt of Ju1tice 
has requested chat all bankruptcy ref1rral1 include a "qui~k look" 
financial a11111m1nt of the potential d1f1ndant'1 a111t1 (i.e. a 
11.1111aar, of aa11t1 listed in the bankruptcy pap1r1, a Dunn and 
lrad1tr1et report, etc.) 
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of insolvency. For in1tance, throu&h· the pro1ecution of bankrup: 

parties· the Agency could provide an effective deterrent t~ und1r

fina~ced "fly·by-ni&ht" companies vho ••• bankrupt~y at a vay to 

avoid their liabilti•• to tht federal 1ov1rnaant. Similarly, it 

11 important that responsible parties are treated equitably. For 

example, in a case involvin& a bankrupt 1it• owner/operator 

who1e actions contributed 1i&nificantly to tht vast• condition, 

EPA could pursue the.bankrupt 1itt owner to further the enforcement 

policy goal of treating re1pon1ible partie1 evtn·handtd~y and 

equitably. 

1 t. THE BANKRUPTC't COO£: An Overview 

A. Organization cf the Code 

The Bankruptcy leform Act of 1978 Cll u.s.c. I lOl !! !.!.S.· 

(1978)) replaced and liberalized the Act 'cf 1898 (ll u.s.c. I l !.E. 

.!.!S··· (1898)). Tht new act, commonly called tht lankruptcy·Code, 

con1iat1 of •i&ht ch&pter1. Tho•• relevant to tPA claim• art: 

Chapters l, General P?'oviaions; 3, Caae Administration; 5, Crec1tor1, 

and Debtor, and the Eatate; 7, LiguidatiC?!!,; and 11, leorganization • 
• 

Cbapter1 l, 3, and S a.et forth deflnltion1 and procedur11 

c01111on to all bankruptci••· Th• provi1ion1 of Chapter• 7 and ll 

••t forth the •pecific procedure• for llquida~i~ and reor1an1za· 

tlon1. Under a Chapter 7 •1cra11ht bankruptcy" or "liquidation," 

a debtor i• 1ranted a di1char1• of ~ll debt• but au1c liquidate 

all a11et1. A Chapter 7 bank~uptcy 11 adainiatered by a trustee 
·, 

appointed by the Bankruptcy.Court. Under Chapter 11, there i• no 

liquidation of al1et1. lather th• aoal of thi1 chapter i• to 
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reorganize the obli&ations of the debtor in order tc &ive the 

debtor a "fre1h start" in carrying out his business. The debtor 

and hia creditors must arrive at. a reorganization plan whereby a 

1har1 of the d1bt1 ii ~aid to the different cla1111 of creditor• 

on a schedule. The debtor normally administers the reorganization. 

J. Voluntary v1. Involuntary Bankrupccy 

Under either Chapter 7 or ll, the debtor him11lt may 

initiate a voluntary action.!/ Th• debtor do11 not have to be 

insolvent,!! and no for=al adjuc:!-ication of bankrl.lptcy ii. required 

!~ ··~l~~:a~y cases. An order for relief 11 automatically entered 

by the Bankruptcy Court in a voluntary ca11. 

An involuntary petition under Chapter 7 or ll may.be filed 

a1a1n1t most debtors by certain creditors. The debtor may contest 

the petition, however, and the 111u1 of whether the debtor is or is 

not~in1olv1nt will then be adjudicated. The Bankruptcy-Court wi~l 

only enter an order for relief if the debtor 11 not generally paying 
~ 

~'- ~-~·- •• ~~., become clue, or if a eu1todian, within tbt last 120 

days before the f ilin& of the petition, ha• taken po,1111ion of or 

ha• been appointed by th• Court to take chars• of 1ub1tanc1ally all 

of the debtor'• property.~/ 

}/ 11 U.S.C. I 109(~). 

4/ ln1olvency in bankruptcy-law 11 a term of art derived from 
- common law. lf a corpora~ion or indiviaual cla1a1 in1olv1ncy 
under th• common law of a State (a1 o~poaed to f ilin& under the 
federal .aankruptcy Code), he 11 aenerally only de .. ed in1olv1nt if 
he 11 not payin& hi• debt• a1 they became .due and if a receiver ~r 
other cu1codian has· been &~pointed by the Court. to take charge ct 
hi• property. 

~I 11 U.S.C. 1303(h) 
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II I •. CERCY.A A.?:C BANJ<Rti PTCY ACTIONS 

Section 101 of the Bankruptcy Code defines "creditor" ai: 

(A) [an] entity that haa a claim against 
the debtor that arc•• at the time of or before 
the order for relief {di1mi111l d1ci1ion ~f 
Bankruptcy Court which follows the approval of 
the tru1t11'1 Fin•l Report] concern1n1 tne 
debtor ••• 

Under aection lCl of th• 1978 Act, a "claim" 11 a: 

(A) ri&ht to payment whether or not 1uch 
right i1 rtdu~td to jud1ment, liquidated, 
unliquidated, fixed, contingent, matured, 
unmatured, disputed, undisputed, le1al, 
equitable, 1ecured, er 

(!) right to an equitable remedy for breach 
of performance if 1uch breach 1iv11 rite to 
a ri&ht to payment, whether or not 1uch 
right ••• 11 reduced to jud&ment, fixed, 
contin11nt, matured, unmatured, disputed, 
aecured,·or unsecured. 
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The 1tatut1 cl•arly 1tate1 that a claim need not be pre~isea 

en a civil action er a final judament; it 11 1ufrici1nt if the 

claim is baaed on a simple ri&~t to payment &1 a result of work 

ccmplet1d and coat incurred. Thu1, tbe United Stat11 need not 

have received a judament under CtlCt.A before makin& a claim •11in1t 

a bankrupt party. It 1• •nouah that tb1 United State• baa a ri&ht 

to pa,.aent or an injunctive claia. Tb• Oniced Scac11' ri1ht to 

payment ean b• baaed upon C!lCl.A Section• 107 and/or 104, or ocher 

authoritiea. Thu•, the. United Stat•• can proc•ec!"· to file a claim 

in lankruptcy Court. 

A. Proce1din11 in Oi1trict Court or Bankruptcy Court. 

An important qu•1tion that autt be r11olved in each case ~• 

whether to initiate proceedin&• in Diatrict Cour: or Bankruptcy 
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c~urt. An ordinary creditor m~st proceed in Bankruptcy Court 

b1cau1e under the automatic atay provi1ion (Section 312 of the 

Bankruptcy Code, 11 tJ.s.c. 1362(•~). the. filina of a Chapter 7 or 

Chapter 11 petition operate• aa an automatic 1tay of any proceedings 

a1ain1t the debtor. The 1tay halts the follovi~a: 

(l) the commencement or continuation ••• of a 
judicial. admini1trative, or other proceeding 
against the debtor that vaa or could have been 
commenced before the commencement of the case 
under this title; 

(2) the enforcement, against the debtor or against 
property of che ••tate. of a jud1ment obta1nea 
before the commencement of the case ••• 

(j) ~ny act to obtain po11es1ion of property ot 
the estate er of property from the 11tate; 

(4) any act to create. or· enforce any lien 
•&•inst property of the eatate; 

(S) any act to create, perfect. or enforce against 
property of the d~btor any lien to the extent 
that 1uch lien 11tur1i a claim that aroae 
before the commencement of th• ca11 ••• ; 

(6) any act to collect, a11111, or recover a .claim 
a1a1n1t the debtor tbat aro•• before ~he 
comaenc .. ent of th• ca1e ••• ; and, 

<'> th• aetoff of any debt ovin& to the debtor ••• 

tn a nuaber of 11tu&t1on1, however. th• f111n& of a petition 

doea not operate a1 a atay, includin& (Section 363(~)): 

(4) 

(5) 

••• the coma1ncement or continuation·of 
an action ••• by a aovernaental unit to 
enforce 1uch aovernaental un.it'a policy or 
re1ulatory power; 

••• the enforcement of a judament other than 
a money jud~ent, obtained in an action or 
proceeding by a aovernaental unit to enforce 
1uch aovernmental ~nit'• fOlict or regulatory 
power. 
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Tbt purpo11 of these exceptions, a1 articulated in the House 

Report accompanying the Bankruptcy Coat, 11 to permit 1overnm1ntal 

3uthoritie1 to pur1ut action1 to protect public health and 1afety~/ 

and to allow governmental units to 1ue or continue iuit a1ain1t a 

debtor to abate violation1 of environmental protection laws.!/ 

The exception in Section 361(b)(4), •• interpreted by the 

government, i• broad. It matters not vhat is 1ought: The 1ov1rT1~ent 

may commence or continue any police or re1ulatory action. This 

includes ac:ion1 for money (CtRCl.A 1107) and actions for injunctive 

relief (CtRCl.A S106).!I At the 1tage of •••King to execute any 

!I H.R. Rep. No. 95-595 95th Cong., 2d 1111. 343 (1978); 95 
Cena. Rec. H ll092 (Sept. 28, 1978) . 

Bl • 

I/ A •otion to overcoae the atay ahould a•nerally be filed in 
- l&nkrupccy Court before proceedin& in n11trio.t Court. (See 
Pleadinf' 11cc1oa, infra.) A recent opinion in which a lankruptcy 
Jud&• a 1cu111d -- and rejected -- holdin1 a citizen•' aroup in 
cont .. ~t for failin& to overcoae·~be 1c&y 11 In le lever• Copper 
and Bra11, Inc., 29 I.I. 584 (lkrtcy.N.W., 1983). When th• 1overn
•~nt proceed• in Di1trtcc Court, a ciaely proof of claia 1hould 
al10 be filed in lankrupccy Court (••• page 24 infra) When a 
l•&ional attorney vi•h•• co pur1u• iD Diacrict court • COit recovery 
judgment a11int .:.bankrupt party, it 11 particularly important that 
thia atr&t•&Y be di1ca11ed with •ppropriate !PA H/Q &nd COJ attorneys 
before referral of a caae. 



jud1ment that may be obtained, the government should be pre~red 

to argue that enforcement of th• judament is a continuation of the 

aovemmental unit' 1 enforcement _of i t1 -r11ulatory power. Thus th• 

lankruptcy Code read in conjunction with CE!CLA and other authorities 

allow• the United States to aeek an order from Federal District 

Court requirin& th• Bankruptcy Court to order the debtor in po11e1-

1ion or tru1tee to use a111t1 of the bankrupt to abate a hazardous 

condition or to reimburse the government for it• expenditures. 

In two recent caa11, tht courta rejected the government's 

view of the except ions·. In Uni tea States v. Johns Manvi llt _!I 

the District Court in New Hampshire denied !PA'• motion to vacate 

an Order i11ued by the Bankruptcy Court in New York staying all 

proceedinas in an EPA enforcement ac~ion a1a1n1t Manville. The 

~pinion characterized th• 1ov1ma1nt 1 1 act1on for injunctive relief 

a1 t•ntamount to an action for a •oney judament. Since Section 

362(b)(5) of the C~de prohibit• 1nforc .. 1nt of a aone' judament, 

the Court held that the injunctive relief aou&ht by the 1overnment 

did not fall within the par .. tt•r• of Che ba~krup:cy atay exemptton. 

The Court noted that if tk•·aovermaent ·had inatead 1ou1ht an 

injunction to prevent active, on•101n1 di1po1al rather than cleanup 

of an ezi1cin1 ba&ard, 1uch an action vould not b•v• been a:ayed 

'' th• bankruptcy filina. tn our view. cb1 Diatrict court 

!I No. 11·229•D (D.N.H. decided Nov, 15, 19~2). 
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erred._!21 The Agency has proceeded with CERCI.A r11~on1e activities 

at the Johns Manville aite1. 

In In Re Xovacs,,!2/ Ohio w~1 1tayed from pro~ee-dina in 

State Court in it• effort• to enforce an injunction requir1ng 

Kovac• to clean up a h&zardou1 wa1te 1ite. Kovac1. a corporate 

officer and operator of the Chem-Dyne 1it1, had declared bankru?tcy. 

The Sixth Circuit, affirming the District Court and Bankruptcy 

Court decisions, held that Ohio, in proceeding to enforce the 

injunction in State Court was actually 1eekin1 a money judgment. 
-

The Supreme Court 1ranted the State cf Ohio'• petition for a 

writ of certiorari on J&n~ary 24, l983. The Supreme Court vacated 

the judgment and remanded the case to the Sixth Circuit to consider 

the issue of mootness. The Supreme Court ha1 accepted ctrtior1r1 

for a 1econd time in the 1Covac1 II case.,!!/ The 111\H pre1enc·ed 

in tovac1 II i1 whether a bankr~pt defendant• may rely on the 

diacharae proviaiona of the Bankruptcy code to void an injunction 

which require• bi• to cleanup a hazardoua waate facility. ln 

January 1984, the United State• filed an &111icu1 curiae ~rief in 

10/. Th• aoverment took the poaition that th• John• Manville 
- Di1trict Court erred, in a •otion to di1m111,·1n AM inter
national v. United Stat••, C.1• No. 12-104922 .(N.D. Il•. lkrtcy 
Ct.) (CflCU. 1106 A~tton) •.. ,,, -
12/ -

611 F.2d 454 (6th Cir. 1982). 

Stat• of Ohio v. Kovaca ·cxovac1 II), 717 F.2d 984 (6th Ci~ .• 
1913) (cert. 1rant1d, Sp. Ct. Ne. 83-1020)•· 
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the lovac1 11 case 1tatin& chat the ca11 ha1 national implica:ion 

for environmental enforcement under the Clean Water. lCRA. and 

CllCl.\ and further the 1tat11 that the 6th Circuit deci1ion 

"obviou1ly encour•&•• polluter• to abu1~ the Bankruptcy Code 

and defy 1cat1 and federal environmental protection." 13/ 

J. Coit Recovery under Section 107 of CERCLA 

The United Stat•• ahould be prepared at the time of filing 

cf a proof of elaim in Bankruptcy Court to prove that its claim 

1hould be allowed by the court• That is, if the agency. ha1 1pen: 

~~r W1LL 1p1nc) .!..:' money at a lite under the provi1ion1 of CtRCLA 

104, and wishes to recoup 1uch expenditures under CERCI.A Section 

107, the United States will have co demon1trate to che~lankrupccy 

Court that the e1t&t1 11 in fact liabl• for auch 1xp1n111 under 

Section 107.1S/ . -
Therefore, when the Uni t•d States files a proof of ·claim 

with the Bankruptcy Court, Departaent of Justice and EPA attorneys 

13/ - td., Memorandum for the United Stat•• as amicu1 curiae 
i\iJportin& petitioner (January, 1984). 

14/ In the ca11 where tbe 1.&1ncy ha1 not •5•nt Superfund aoney 
-- at tb• 11t• but where ve intend to con uct a fund·tinanc•d T••ron•• •~t1on, ~h• United Stat•• can file a ,roof ot claim for 
an open account.• The proof of clai• would indiaat• that th• 
clai• 11 founded on an open account which will become due upon 
the coaplet1on of th• abat .. ant action1 by EPA. 

15/ A u1ual c01D11ercial clai• of a creditor 1• 11tabli1h1d by ~he 
-- 1si1tence of a receipt or invoice 1ndicat1n& tbat th• d1b:or 
received good1 or 1ervice1 which he contracted to receive. When 
EPA ha1 p1rfon11d vork on a aite, however, there has been no a1r11-
••n: to perfona 1uch vork between EPA and th• bankrupt ,arty. 
Ther~fore. we mu1t be prepared to prove Section 107 liab1l1ty in 
order to prove our claim. 
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1hould bt prepared t~ prove all elements of a Section 107 cost 

recovery action. The ca1e mu1t be referred to the Deparc=ent 

of Ju1tice in the non11al way. althouah there may be 1ituation1 

when.a referral by telephone may be n1c111ary. See Procedures, 

infra. 

l. Distribution of A11et1 

(&) Secured Creditors 

The claims of ••cured creditor1 •rt 1atistied 

fully before assets &re distributed to any unsecured crec1tors, 

inclucing creditors clai=ing 1dmini1tr1civ1 1xpen1e1. !he 

justification fer this tre&tment of 11cured creditors is 1t•tutory 

(ll tJ.s.c. IS.507, 726). A valid lien.ii a ri&ht to re·payment, 

created by 11ree=ent,.vhich txi1t1 independently of bankruptcy 

laws. As such, it i1 a char,e a,ainlt 111tt1 which =~•t be met 

before distribution to unsecured creditors.~/ For example, a 

bank that has made a loan to the ovntr of a facility that i• 

secured by a lien on the he1vy equipment will r1c1iv1 "off the 

top" th• amount rap~111ntin1 the val~• cf the heaV)' eq~ipment ot 

the equipaent itaelf before diatribution of a111t1 co W'lltcured 

crtdicor1 in order of their pr~oricy r.mder Section 507 of th• 

Code. 

16/ - 3 Collier on Bankruptcy, Para 507.02 507-lZ.6 (15th Ed. 
1981 ) • 
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In Ch&pt•~ 7 proceedi~&•. secured creditors will recover 

before unsecured creditors, includin& EPA. unle11 tht l&n_kruptcy 

Court i1 persuaded by our •rJWD•nt1 to jump our clat.111 ahead of 
• all othera.,!,!/ In Chapter 11 proceedin11, the aovernmtnt should 

be prepared to play an active role in vorkin& out the terms of a 

reor1anization pl&n with the variou1 cla11e1 of creditor• whicn 

provides for eventual repayment of our cleanup expenditures. 

The classes of creditors that have ••cured intere1t1 will have 

the greatest leverage in negoti~tion of a plan. 

(b) Prioritv Structure 

Section 507 of the Code 1et1 up the priority 

1tructure for 1aci1faction of unaecured cl&ima.li/ Payments to -
the unsecured creditors are generally made on a pro~ ba1i1. 

Ten, fifteen or twenty cents to tht dollar i1 common, depending 

on th• as1ec1 remaining in the 11·tate. Tht following expen1~1 

and clai111 have priority in the following order under· Section 

507(&): 

l. Fir1t, acfmini1trative expen1e1 ••• and any f••• 
and char&•• a11e11ed a1ain1t th• e1tat1 ••• 

17/ 1507(b) e1tabli1he1 a "Super Priority" vhic.h~would require 
int Aa•ncy to have priority over every other claim allovaole. 
Under 1507(b) EPA would have to prove (1) tbat EPA baa a claim 
(for admini1trative expen1e1) and (2) that thi1 claim 11 protected 
by a lien on tht debcbr'1 property (mechanic1 lien or prejudF1•n: 
lien) and (3) that th• stay ha1 prevented u11 of the property 
(clean up). See Motion for Allowance of Admini1tracive txpen1es, 
In le Trian1l~hemical1 Inc., Ca•• No. 80·00993·KS•7. 

18/ ll u.s.c. 507\a) -
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2. Second, un•eeured claims allowed under 

Section S02(f) of thi1 title. {re1ard1ng 

certain claims 1ri1ing in involuncary.c&11s] 

3. Third, allowed un••cured claim1 .for wage~, 

1alaries, or com=i11ion1, including vacation, 

1everanc• and 1ick leave pay. 

4. Fourth, allowed un1ecured claims for contributions 

to employee benefit plana. 

5. Fifth, allowed unsecured claims of individu&ls, 

to the extent of $900 .•• 

6. Sixth, allowed {certain) unsecured [tax or 

penalty fee] claims of governmental units ••• 

Claims by the United States are cla11ifi1d aa 1ixth priority 

claims or general unaecured creditors. lecau11 aovernm~nt cl•i~s 

are 10 low in the priority line, attorneys for the 1ov1rnment should 

'be prepared to argue that our claim• •hould be &iven 1reater 

preference, baaed on one of the tbeori11 d11cribed below. 

c~ngr111 11 currently con1id1rin1 a bill 2_!1 intended to 

&ive claimant• undet lCJV. or Superfund ~ priority·in bankruptcy 

proc1edin11 1up1rior to all other creditor1, vhether their claims 

are aecured or un11cured. Four 1tate1 have alrea_dy enacted 

.l!/ H.I. 2767 1pon1ored b1 lep. Florio. 
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similar provisions 1n their own environmental la~a.20/ -
2. Theories of Recoverv Beneficial to the Uni;ed Sta:es 

(a) Admini1trativ• Coats 

The proof of claim• filed ~y the United States have 

a111rted that cleanup expenditur11 ahould be con1ider1d adminia· 

trative 1xpen111 of pre11rvin& the e1tat1 of the bankrupt, thus 

deaerving to be satisfied &1 top priority claims. While there 

is little easel•~ on point, one case provide• tupport for this 

theory. In Ottenheimer v. Whitaker ~/, the Court upheld the 

decision ot the Bankruptcy Court which required the trustee to 

expend 1um1 of money &I adminis:rative coats in order to remove a 

hazardous nuisance. The conditi~- :11 created when th• bankru?t 

party abandoned several barges in Ba.cimore Harbor. The Court 

20/ H&11achu1ett1 oil and Haiardoua M&terial1 leleaae Prevention 
-:- and le1pon1e Act, Ma11. Gen. Lava. Ch. 21E; New Hampshire 
Solid and Hazardous Waite Manaaement Act, N.H. lev. Stat. Ann. 
Ch. 147-B: 10; Nev Jersey Spill Compenaation and Control Act, Sa 
~.J. Stat. Ann. 11·0·23.11 f (1981 ). Colorado ha• alao· enacted· 
1uperlien l•&i•lation. For a di1mi11al of th••• 1ta;ut11 and the 
pendin& federal 111i1lation ••• "Superl1en 'Solucion1' to Hazardous 
Waite: lankruptcy Confli~t•"-xiA lnvirormental Law N.v1lecter. 
winter 13/14. 

21/ Ottenhei•er v. Whitaker. 198 r. 2d 219 (lra Cir. 1952) vat 
-- decided under the lankrupccy Ace of 1198, lOrStac. 544, which 
hat been replaced b! tb• current ., · ·:;~rupccy llefora Act of 1978, 
92 Stat. 2549 (codified at 11 u.~.c.). S•• alto. ln re Levis 
Jone1. tnc. 1 lankr. Cc. Dec. 277 (lk. Ct. t.b. a. 1974) !or 
the propoaition that th• bankruptcy court ii under a duty co 
protect tne public int1re1t and aay order a T~•t•• co take 
action co protect 1uch incera1c. Various •1moranda 1upporting 
filed proofs of claim contain furtner ca1elav and ar1umenc1. 
Th••• are available trom OECM·Wa1t1. 
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rea1cned that obatruction of the Harbor would conflict with the 

purpo1es cf the Rivera and Harbor Act. 

In its opinion the court lt&ted, "The jud11-made rule 

[allovin1 abandonment] •ust 11ve way when it comes into confl1ct 

with a 1tatute enacted in order to en1ur1 the 1aftty ot navi&&tion; 

for ve are not dealing with a burden impoaed upon the bankrupt or 

hit property by contract, but a duty and a burden impoaeo upon an 

owner of v11sel1 by an Act cf Congr111 in tht public interest.".~/ 

The United States haa araued, by analo&y. that expenditures 

made by EPA in the public interest under the authority of CtRCLA 

1hould be reimbursed •• admini1trative expen1e1. Thi• public 

interest araument ahould 1tre11 the importance of recov1rin& 

money to repleni1h the fund to clean up additional 1it11. There

fore, in a CERCU. case, aa in Ottenheimer, an Act of Con1r111 

enacted for the public health and welfare should take priority 

over the uaual ~ankruptcy d11tribution order. 

In a recent rul1n& from cbe bench in a ca•• entitled In re 

T.P. Lona. in the U.S. Bankruptcy Court for the Northern District 

of Ohio, b•ld that the truat•• ii liable to EPA for cleanup 

coat• ac • bazardou• va1te •1ta.23/ While the Juda• did not -
1pecificall1 1cate that the Governa1nt'1 cleanup •1pen111 ver• 

Madainiatrative expen111" for bankruptcy purpo1e1, th• written 

order 11 expected to elaborate on the l"Ulin& from the bench. 

221 -
23/ -

Id. at 290. -
tn le T.P. Long Chemical Co •. Inc •• Ca•• No~ 581·906 (N.D. 
Ohio, lkrtcy. ta1ttni Di1trict, Apr1l 5, 1984). 
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Tht Unittd Stat11 i1·expeced to file briefs on the question o! 

priority for reimbursement &I between the tecurtd interest holder 

-- J .... . -··- ... .. ;:,·1~.:::.t. 

(b) Recovery Under Section 506(c) of the Code 

Thia 1ub1tction 1tate1: "Th• tn.a1te1 ••Y recover 

from property 1ecurin& an allowed aecured claim the reasonable, 

nece11ary co1~1 and expenses of pre11rvin1, or di1po1in& of, •~ch 

property to the extent of &ny benefit to the holder of auc:h c:laic." 

(11 u.s.c. 5 506(c)). ln a 1ituation 1nvolvin1·r1al pro~ercy 

11curin& a loan made by a bank or 1avin11 and lean, cleanup co1t1 

t~at pr1s1rv1d the proper:y would pr111J1Dably benefit the lender 

and would be .recoverable. Thia would allow the A11ncy to object 

to any liquidation of the real property. 

The lan1ua11 cf Section 506(c) 1tate1, however, that the 

tru1t11 rather than the aovtnment can recover. Tht aovernment 

cuuld dt&l with thi1 by 1pecifically requestin& the tru1t11'1 

ra:i!ication of !PA cleanup plan1 or obtainin& from the tru1t11 an 

-aareement to •••k rt1mburaament under 506(b).!!I 

24/ See lobln1on v. D1cke1, 36 F. 2d !47 C11enholdera did not 
-- i6jeet to vater 6e1n1 pumped out of •1nea ior .1afet1 reaaona 
and vere liable for expenditures). r1r1t Western Savini! i Loan 
A11ociatlon v. Anderaon, 252 r. 2d 544; R1ntr1 sav1n11 nk o! 

· Pitt1ton, Pa. v. Joxce, 97 F.2d 973. 
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(c) Equitable Lien• 

It has al10 Deen 1ugge1ted by the Civil Divi1ion ct 

the Department of Justice that, ~epend1ne on the facta of the 

situation, the United Stat•• could ar1u1 that expenditures of 

fund1 for cleanup create an equitable lien on the property. Such 

a lien would create an implied contract for reimbur11ment cf EPA 

a1 a secured creditor. State law on equitable liens ahould be 

researched if this ~cry i• attempted. It may be of limited 

use 1ince Sta:e la~ ay only allow for imposition ot ah equitaoie 

lien in 1ituati:~1 involving a fraudulent conveyance of real 

property. State law may al10 require the trustee to have re· 

quested cleanup of the property, or at least agreed to it.!11 

(d) Restitution 

Equitable restitution cf the United States ha1 been 

a.pproved by the court in ca1e1 in which the Unite.d States acted to 

alleviate a potential health hazard. ln Wyandotte Transportation. 

£2.:. v. United Stat•• ,!!I, the Coaat Cuara unloaaed a bar11 loaaea 

with liquid chlorine 1a1 that the defendant had refused to unload 

promptly. Th• Supreme Court required r1iabur1ement of co1t1 

incurred by the United Stat••· The Court noted that denial .of 

r1iabur1 .. 1nt vould have financially penalii•d the United States 

25/ For a discu11ion of State Lav on "Mechanic• Lien Statut11 as 
- an Enforcement Tool in CEICLA Cost Jlecovery Ac~iona." See memo 
tram R. Schaefer to A.J. Barne• and C.M. Price dated January..,,., 190~. 

26/ - Wvandott1 :~an1portation Co •• v. United Stattl, 389 U.S. 191 
(i967). 
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fer actin& expeditiously to prctect public health and aafety, 

while unjustly enrichin& the defendant. 

The Wyandotte case ha1 been invoked in proof ~f claims filed 

by the United State• a1 a ba1i1 for recovery of CERCI.A costs that 

the 1overnment has incurred. In a recent order i11ued in United 

Stat•• v. Northeastern Pharmaceutical and Chemical Co., Inc., et al. 

(NEPACCO) !}_I, the court 1tated that restitution was available unuer 

f 7003 cf RCRA because the bankruptcy action was an acticn in ·~~1ty. 

United States v. ~eserve Mining !!_I also lends tuppcrt tc a clai~ 

oa1ea on restitution. In that case, the Court held thM: when the 

United States 11 1eekin1 reimburaement for alleviatin& • potential 

public health hazard caused by one who ia in violation·~£ a federal 

statute, reimbursement may be granted under the Court's equitable 

powers. 

c. Other ~atter1 In Bankruptcy and Insolvency Cases 

l. Abandonment of Property 

.... ny bankruptcy ca1e, the tru1te1 aay choo1e ~o petition 

the Court to allow abandonment of 1ome or all of the a11et1 of the 

e1tat1 on th• around• cbat care of th• a111t1 by the tru•t•• vould 

b1 exc111iv1ly burd1n1oae to tbe eacaca. _!?I Th• rationale for 

271 United Stat•• v. North1a1t1rn Pharmac1utical and Chemical Co., 
-- inc •. et al. (NEPACCO) (September JO, 1983, W. biat. k111our~ 
S. W. Div. ) • 

28/ -
29/ -

United Stat•• v. Reserve Minin1,. 408 F. Supp. 1212, (0. Minn. 
1976). 

ll u.s.c. s 554. 
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permitting abandonment was articulated 1n In re Ira Haupt & Ce.: 

••• [T]he courts have always reco1nized that 
a Trust•• 11 under no duty to retain the T1tl1 
to a piece of property or a cau1e of action 
that is 10 heavily encumbered, or 10 costly, 
in preserving or 11curing, that it does not 
promise any benefit to the f1.1nd1 available 
for distribution.~/ 

The United Statea will oppose abandonment in certain circ1J::· 

1tances because the procedure may allo~ the estate to avoid 

liability for on-going environmental obligations and may all~w the 

truatee to rid the estate of an asset in which the Unfted States 

may ultimately have an interest, (based on equitable lien, resti· 

tution or administrative expenaes). For example, if contami~atea 

property i1 abandoned by the trustee, the property rev,rts bacK to 

the secured creditor and the J.&tncy may have no claim against the 

nonbankrupt party after clean up. Accordingly, the United States 

should normally take the position that abandonment ii only permis

sible when public health and aafety obli11tion1 (statutory or 

.. -":=~~ise) are aet, and vhen:a third party will not recover a 

windfall from EPA'• clean up actiona. Abandonment m4y be preterred 

prior to clean up if the property will revert co a viable party 

whom EPA aay pur1ue for contribution to th• clean up. 

Th• position of the United Stat•• ii 1upport1d Dy th• reasoning 

of the Ottenheimer v. Whitaker ca1e, 31/ and by In I• L•~i• Jones, -
30/ In re Ira Haupt 6 Co., 398 F.2d 607 (2d Cir._1968). -
l,!I Su~ra, note 13. 
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Inc. 32/ ln the Ottenheimer ca1e. the Court refused to allow the --
trustee to. abandon assets that created a hazardous condition. 

lather, the Court required che cru1tee co use a11ec1 of the ••t•te 

to r'11ove from laltimore Karbor· several barae• belQn&in& to the 

debtor that mi&ht have otherwise obstructed the Harbor. 

In .In Re lewi• JorJes, Inc •• tht Court reiterated the Orren

heimer position and held that the bankruptcy trustee could not 

simply abandon the property. ln1tead, the trustee was required to 

repair various steam pipes and.manhole covers to protect public 

health and safety. The Court in Ottenheimer had held chat abandon

ment of the debtor 1 1 bar1e1 by the trustee would conflict with the 

Ri rer1 and Harbors Act. The Court in ln Re Lewis Jones ~enc a 

acep further, •tatin& that "even ab1ent the violation cf a state 

or federal act, the public interest must )e protected by the Bank

rup.tcy. Court." ~I 

The law on abandonment under the Coe• ii unsettled. ln the 

recent bankruptcy case, In It Quanta le1ource1,~/ the New Jer11y 

Diatrict Court affirmed the Bankruptcy Court'• rulin& allowin& 

abandonment of a.hazardQua wa1c1 1lt• over the objection of the 

Clty of l•v York and the State of Nev York. Th• Court allowed the 

company to a~andon a hazardous vaate 1it• on around• that the 

Id. -
In R• Lewis Jones, supra at %80. 

if!! In le Quanta Resources Corp., F. Su~p. 
Ao. 82-3524 (b.N.J. Jan 24, 1983) Appeal Pendin& 

No. 83-5142 (3d Cir.). 
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property was burdensome to the estate. At the site, there were 

S00,000 gallons of waste oil, sludge and ha:ar~~u• va1te.1torecl in 

52 tanks and about 70,000 gallons of waste oil contaminated by 

PCI• :~/ While Quanta had previo'l.ltly 1igned a consent order 

with the N.Y. Oepartment of Environmental Conservation to c~ean ~? 

the lite, the Bankruptcy Court'• favorable ruling en abandonment 

effectively nullified the order. 

New York City and State had asserted that the holdin11 in 

Ottenheimer and Lewis Jones required that the Court den~ the 

trustee's petition co abandon and allocate a11et1 in the estate :o 

be used for site cleanup rather than distribution to creditors. 

The Court rejected this ar1ument, pointin& out that the two cases 

were decided before passage of the 1978 Bankruptcy Act. Before the 

Act, the Court noted, abandonment was allowable under judae·=ade 

rule. Section 554 of the Bankruptcy Code, however, provided specific 

atatutory authority for the abandonment of burdensome. property. 

Thi• authority, the Court· atated, vat not conditioned by Con1ress 

upon a findin& that abandonment does not harm the public interest.!!! 

The Court va1 1imilarly unp1r1uaded by New York'• ar1ument 

~hat 1959(~) of the United Stat•• Judicial Code, (28 u.s.c. Section 

l!I Hazardou1 Wa1t1 Liti&ation leporttr, (July 6, 1982) at 2,6~6. 

36/ Id. &t 3,671 and 3,672. - -
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959(b)) prohibited ab&ndonmenc. Section 959(b) provide• that the 

trustee shall "manaae and operate" property in his po11e11ion 
.. ....... .., ......... Th·• Court found that thi1 provi1ion die 

not apply co· the trustee in a Chapter 7 context, but only to 

receivers and tru1te11 involved in bu1in111 operations rather than 

in distribution of an estate. 

2. State tn1olv1ney Laws 

States can enact insolvency laws that affect bankrupt 

parties as long •• the 1ub1tanc1. of those laws do11 not overlap 

with the r~deral Bankruptcy Refori= Act's jurisdiction. The United 

States Constitution &ives Congress t~e power co establish ~niform 
' laws on bankruptcy ~/ Dut doe1 not prevent 1tat11 from paaain& 

valid laws on in1olvency. To the extent there i• no conflict 

between a 1tat1'1 insolvency law and tne federal bankruptcy law, 

the atate law remains in operation.!!/ 

The United Stat11 aay benefit ftom bein& a creditor in state 

insolvency proceedin&i in appropriate 1ituation1~ Un·der 31 u.s.c. 
1191 (1979), debt• to the United Stat•• are 11ven cop priority in 

•ta~• in1olvenc7 proceedin&•• Tb• top priorit7 for 1ovenmant 

debt• doe1 not create a lien oft the deb.tor'• property in favor of 

~~· federal aovenmenc. At a ainiaU., however~ it 1tve1 the 

1overnment a rl&ht of priority over all \lftlecured creditor• to 

37/ - U.S. CONST art I, SI cl 4. 

In re Wi1consin Builders Su~pli Co., 2'39 F.ld 649 (7th Cir. 
1956), Cert. den•ed 353 u.S. 9 S (1958). 
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payment out of the property 1n the hands of the debtor'• a1signees 

or other representatives under the conditions 1p1cif ied in the 

1tatute.~,!/ 

IV. PkOCEOURtS 

A. Rules of Bankruptcy Procedure 

The Supreme Court, &dviaed by the Judicial Conference of the 

United States, ha• the authority to promul11tt rules 1overn1ng 

cases under the new Bankru~tcy Code.~/ The Advisory Committee on 

Bankruptcy Rulea was duly appoirited by Chief Justice Ju~&er to 

draft rules. The Committee was nearin& completion of work en the 

Proposed Rules when the d1ci1ion in Northern Pipeline Construction 
t 

f£.:. v. Marathon Pipeline Co. ca1t doubt on the Code and the Proposed 

Rules. Thus, no new rules have yet been promulgated. 

The exi1tin1 rYle1 were 1umm1d up in a Bankruptcy Monoaraph 

drafted by the Off ice of the ~ttorney General: 

"Until ••• rules of practice a.nd procedure are 
approved, at lea1t two different 11t1 of rules 
ID\Ut be con1ulted. · 1ir1t, there &re th• "Su11e1ted 
Interim Bankruptcy lulea" prepared by th• Advisory 
Committee on Bankruptcy lul•• of the Judicial 
Conference of tb• Uc1ted Stat•• vhich vere publiahed 

1!,I lrunrell v. United Stat•• Fidelity' Co., 269 U.S. 483 
( 1 §26). Tb• United Stat•• could 1

·&l10 •raue cp.t 1at11tact ion 
of CElCLA·ba11d claia1 precede• con1en1ual li1n1, 1uch aa aorta•&••· 
The queacion appear• co be open. Collier, at any race, expr11111 
tbe view that whether con1en1u&l lien• come ahead of the Gov1rnment'1 
1191 priority has not been finally and authoritatively det1rm1ned. 
Vol. 6A Collier, 1913(2] p. 246. 

40/ Under Public Law 95·598 1241, Con1re11 conferred chit power 
~ on the Supreme Court, amendinJ the 1r1nt of rul•·•akin& power 
••t forth in 28 u.s.c. 12073 to include the new Title ll B~nkrupt:y 
Code. 



9832, 7 
·25-

in August 1979 •• 'guidelines' that could be &dopted 
as local rules. The interic rules have been adopted 
in many di•:rict•. albeit with o_ccasional variations •••• 
Local district court rulea apply in aome jurild1ct~ons. 
Some bankruptcy court• have·adopted numeroua local 
rules in addit1on to, or in lieu of, these interim 
rul11. Second, if a point of procedure ·11 not covered 
by the applicable local rules, consult the BankrYP,tcy 
Rules in effect under the Bankruptcy Act of 1889. ·~7 

Government attorneys involved in bankruptcy ca1e1 will find 

rul11 and all forms (such as proof of claim forms) in Collier on 

!ankr~ptcv (15th ed. 1981). 

!. Filing Proofs of Claim 

To have atanding •• a creditor, the United States must file a 

proof of clai~ for: wh1ch states the name of the claimant; t~e &:O'-'-~~ 

of the debt or ~laim; the grouna of liability; the date the clai: 

bec&JDe due or will become due under an open account th•OTy-;-•~ 

footnote 10 aupra; and, the nature of the clai= (secured or general, 

uni.ec\lred) .!_!I 

The f ilin& of proof 1 of claim• or interests ~· .explained in 

Section 501 cf the 1.ankruptcy Code.~/ tn a liquidation case under 

Chapter 7, a claim ordinarily auat be filed within 1ix month• af~er 

th• fir1t date ••t for the fir1c •••tin& of creditori.!!I Claim• ba11 

!J.I Bankruptcy Mono1raph dated Nov .. oer 22. 1982, prepared oy the 
Offtc• of th• A1111cant Attornty Gener•l, Ci.Nil D1v111on, tor 

u1• of U.S. Attorneys, at pp. 6, 7. 

42/ See, lankrupccy lulea, troof of Claia o~f~ci~l.forma. Proof 
-- 0:-claim• filed 10 far have included brier arf1davit1 from 
the On-Scene Coordinator 1tat1n1 aaountl apent ano de1cribin& the 
nature of the work done a1 will aa copiea of bill• submitted tc 
EPA by contractors. 

~I 11 u.s.c. 1 I 501. 

:!!,! 3 Collier on lank.ruptcy Para. ·SOl.02 [2] (15th ed. 1979). 
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on admini1trative expen1es can be filed any time before the cc~rt 

has 1ranted the debtor a discharge.of debts. It is more difficult 

to determine when to file a proof of claim in a Chapter ll reoraan

iiatlon because while the filin& ii required prior to the Court's 

acceptance of the reorganization plan, there i1 no mechanis= tor 

determining when that acceptance will take place. A proof of 

claim 1hould be filed immediately, with telephone concurrence by 

EPA HQ (OtCM and O~Pt) and DOJ, if there i1 any reason to believe 

that a reorganization may be about to be concluded. 

Section 502 of the Code governs the allowance of claims or 

interests; a claim is deemed allowed "unless a party in interest 

••• objects."~/ In most cases, the proof of clai= should be 

included in the litigation referral package lent~b OECM which 

will then be aent to the Department of Justice and 1i1ned by the 

Assistant Attorney General for Land and Natural Resources or his 

delegate. The Department of Juitice mus~ be involved in the 

filing cf a proof of claim in lankruptcy Cour;.:,!/ Aa 1tated 

above, 1pecia! procedure• may be available in ~m1r11ncy 1icuation1 

in which :he aovenment would othervi1e ai11 filin1""'deadline1. 

Headquarter• and l>OJ ahould be contacted. 

~I 11 U.S.C. I S06(a).See al10 (b)•(j) [Procedure after objection]. 

46/ See, fn 1, paae 3 1uprK for referral documentation that the 
-- ~artment of Ju1t1ce aa reque1ted regarding the~: financi&l 
•~•tus cf re1pcn1~ble parcie1. 
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C. Pl•adings 

See tht attached lndex of Resources for a listin& of prcof 1 of 

claim and other pleadinas that EPA has filed so far. 

One problem aria involve1 the issue of whether.or not the 

United Stat11 should file a motion to ov1rcome the stay 1n Bankruptcy 

Court befcre proce1din1 to seek injunctiv1 relief in District Cour:. 

Ar1uably, the 1tatute i• clear on it• fact and no 1pecial motion 

11 nece11ary for continued exercise of our resulatory powers. 

Nonetheless, lankruptcy Courts have held attorney• in contempt 

for failin& to overcome the at·ay. It 11 r1commended, therefore, 

that a ~otion to overcome the stay be filtd with Bankruptcy Court 

when the go"'ernment seeks injunctive relief from a bankrupt party 

in District Court. 

D. Appeals 

Bankruptcy appeals are heard by appellate panels of three 

bankruptcy judges appointed to the circuit counsel, on election o: 
tht circuit.!!,/ If this procedure 11 not available, _appeals are 

to the »1str1ct Courta.48/ IPA and the Land and Natural lesources 
~ 

Divi1ion of DOJ will involve the Appellate Staff of th~ Land and 

Natural l1sources·n1vi1ion in appeals fr01D d1ci1ion1 of a lankruptcy 

Court and in f ilin& of amicu1 ~rief 1 on bankruptcy i11ue1 related 

to hazardous va1te 1ite cleanup. 

''' 28 U.S.C. I 160 ~ 

48/ 28 U.S.C. I 1334 
~ 
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E. Federal Bankruptcy Court Jurisdiction 

The jurisdiction of lankruptcy Courts has betn in a· confused 

atat~ 1ince the Supreme Court'1·deci1ion in Northe~ Pipeliae 

Construction Co. v. Marathon Pipe Lint Co. !,!I The Court held 

uncon1titutional the grant of power in the Bankruptcy Refor: Act 

(28 U.S.C. l47l(b)(c)) that aave Bankruptcy Court1 jurisdiction 

over all "civil proceedings ari1in& under title 11 [of the v.s. 
Code, Bankruptcy] er arising 1~ or related to cases under title 

ll.".:£1 Thi• broad jurisdictional grant to the !ankruptcy Cou:ts 

was dee~ed uncon1titutional because bankruptcy jud1e1 do not have 

th~ protection conferred by Article III of the U.S. Constitution 

(i.e~ lifetime tenure subject to removal only by impea~hment and 

irreducible compensation). It .is unclear what effect the decision 

in Northern Pipeline will have on the type of ca111 that can be 

brought in Bankruptcy Court until Con1re1s legislates a 1olution. 

At the least, however, it 11 clear that the traditional atate 

common-law action• (commonly·called •ttarathon cla~m1" by bankruptcy 

practitioners) aay no lonaer be liti&&ted in lankruptcy Court ab1ent 

the conaent of the liti1ant1.!!_/ 

,,, - U.S. , 102 S. Ct. - - 2858 (1912). 

50/ - 28 u.s.c. 147l(b)(c). 

51 I Cook, le Eaail Solved, - Le&al • 



-29-

ln reaction to C~ngreas' failure to enact legialat1on that 

would rectify the. ccn1titutional infirmity of the Code, the Adminis-
. 

trative nffice of the United States Courts, Washington. D.C., form-

ulated model rules to be uaed •• interim·mea1ure1 ~y the United 

States Circuit Court1.~/ The cover explanation circulated with 

the rule1 1ummarized the aain points•• follows: 

Under the model rule, •11 bankruptcy matter• are 
initially referred to a bankruptcy judae. [Section b{l) 
of the Rule). In proce1din11 not involving a final 
judgment on a Marathon claim, the bankruptcy judge may 
enter orders and judgments that become effective im:ed· 
iately, subject to distti~t court review if requested by 
1 party. [Section (c)(2).) ·With respect to final ju4g
~c~:s in Marathon claims, the bankruptcy judge prepares 
recommended f indin11 and conclu1ions and a proposed judg· 
ment. [Section (c)(3.)] A district judge then reviews 
the recommendation and enters a judgment. {Section (c)l5)]. 
Where circW111tance1 require, an order or judgment 
entered by.a-ba.nk.n1ptcy judae will be confirmed by a ai•· 
trict jud&• even if no objection 11 filed.!!/ 

Becau1e the United Stat•• claim• are based.on federal rather 

than 1tate law, the provision• are not directly relevant to our 

claims. Noneth1t111, the lule1 .do appear to.allow the 1overrm~nt 

··-· ---- •• ·"r!ri=ent vith option• for •••kin& relief in the Bank· 

ruptcy Court. For example, the Unitvd State• can move the District ..,,, 
Court to "withdraw the reference to the bankruptcy judae.w~/ lf 

}!/ See: Memorandum from Wiiliam !. Foley (Dir. "dmin Officer 
or-u.s. Court•) to Judge1, Clerk• U.S. Court System le1arding 

Continued Operation of th1·1ankruptcy Court Sy1tem after Dec. i4, 
1912 in the Ab1ence of Con1re11ional Action. 

53/ 
~ 

li,I 

Id. 
~ 

l1471(d) 1r1nt1 Bankruptcy Jud&•• the authority to refuse· 
jurisdiction. 
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1uch a motion were granted, the Oistrict Cour: could retain the 

entire matter, refer part of it back to tht bankruptcy judge or 

refer the entire matter back t~ ... ~ bankruptcy judae. The aovern

ment 1hould also make a 1imultane~u1 motion ta overcome the 1tay. 

If, however, an action in Bankruptcy Court haa already been ini:1a~ec, 

the &overnment may file a motion to 1tay the bankruptcy matter in 

order to proceed in District Court.~/ 

V. THEORIES OF 1NCIV10UAL LIABILITY 

The government anti~ipates situations in which individuals 

respQnsible for the crea:ion of haiardous waste site conditions are 

financially 1clvent even thoush the corporate ovn1r1 and operators 

are bankrupt·.-1n-··auch a case, the United St•t11 1uy che>ose to 

i&nore the 11t•te i~ bankruptcy and ·pursue the responsible ~ncivic

uals -- as indtvidual1 -- directly, or the United Statea could 

pur1ue ~oth the a11et1 of the bankrupt corporation and the appro

priate individuala.56/ -
~I Th••• procedural recommendation• were ••d• informally in 

conver1at1on1 vitb etaff ••mbtr1 of th• U.S. Admini1trative 
Court•. Parh•r>• r•fl•ct1n1 th• cvrr•nt confu1ion in the bankruptc:y 
court ay1t .. , one 1caff attor~•v •tattd that CERCLA act1on1 appt•red 
to present unusual subject aa:: · · :nat a Di1tricc ..Court would wish 
to hear it11lf in. li&ht ·of Ne· Pipeline; the other 1taff 
attorney di1coura1ed EPA from-::;-_ .. ~pttn1 to be hearer by Ciltrict 
Court, 1tatin& that bu1ine11 va1 ptoceedin& •• uaual in bankruptcy 
courc•. 

56/ For a general di1cu11ion of individual liability, !!! Guidan~e 
.._. Memo "Liability of Co~poratt Shareholdera and S~c_c111or Corpo
rations for Abandoned Site• Under the Comprthenaive Environmental 
Response Compensauon. •nd Liability Ac: ( CERCl.A )" from Courtney ~'. • 
Pric• to R•&iOn•l Ccun••l• due to be i11ued June 1984. 
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A. Personal Involvement in Acts and Omicsio~s 

Th• aoope of personal liability of corporate officers is bro•c. 

A corporate officer, director, or aaent it liable for tores ht 

commit• re1ardl111 of whether he acted on hit own ~ehalf or to 

benefit the corporation, re1ardle11 of whether ht person•lly bene

fited from the commi11ion of the tore and r11ardl111 ot whether 

the corporation 11 alao liable. Ke it alao liable tor the torts 

of the corporation and of other direccora, cfticers or agents if 

he failed to exercise rea1onabl1 care.~71 -
The liability of corporate officers 11 aenerally li:i:ec to. 

aic~acion1 1n which the corporate defendant has knowledge or 

reaponai~ility for tortious acts bein& com:itted within his area 

o·f r11pon1ibility. A 11n1ral duty of 11.ip1rvi1ion may be an insl.tf

ficient b11i1 for liability.~/ 

The United Stat•• plans to make u11 of thit theory of li&~ili:y 

in pur1uin1. in certain ca111, the ai11ca of individual• involved 

wit~ cor~oration1 that have declared bankruptcy. The fact patterns 

of the1e ~articular ca1e1 , ... vell·•~ited to th• l&Wi ~hey ~nvolve 

1lcuatlon1 in which hazardoua va1c1 cr1aca1nt or di1po11l operations 

~I See: 1P C.J.S. Corporac1on1 tll4S, ISO (194p). Accord: 
lr.1. v. R111, 4l r. Supp. l97, (S.D. N.Y. 1913). Set also: 

Miller-Y:' MuaC'i?ille, 1970 A. 2d (N.J. Super •• 1961); Donaco Inc. 
v. Ca1per Corg·· 587 F. 2d. 609 (3d c1r. 1971); P•tY!•n v. Kowtv, 
340 Ho. 11, l O s.w. 2d. 151. 856 (19o3). Singleton v. Armor 
Velvet Cor!•• 4 p. 2d 223 (cal. App). S•• alao lr1ef in~v. 
Mahler (M •• Pa.) drafted by Michael Stein61r1. Attorney~vi~cn
mentat Def1n11 Section, J)OJ. (April l, 1983) for a di1cu11ion o: 
personal liability. 

58/ Martin v. Wood, 40~ F. ld 310 (3d. Cir. 1961). - -
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were directed by employees of corporation• that later declared 

corporate b•nkruptcy and abandoned the facilities, leavin& public 

n:.:ilance conditions es1ent ially of their own creation. 

1n fact, EPA and the Department of Justice have already used 

thia legal theory 1ucces1fully. In one RCRA Section 7003 case, the 

United States argued that this Section impoa11 peraonal liability 

on corporate officers. The Court deniwd defendant'• motion to 

dismiss, 1:ating: 

"In Mi.ssouri, a corporate officer who participa:u 
in the commission of a tort may be held personally 
liable for any resulting damage. PatY!an v. Howev, 
100 S.W. 2d 851, ~56 (Mo. 1936). 'A contrary ru~e 
would enable a direc:or or officer of a corporation 
to perpetrate flagrant 1njurie1 and e1cape liability 
behind the shield of his representative character, 
even thou&h the corporation miiht be insolvent or 
irr11pon1ible.' 19 ~. Jur. 2d I 1382 at 77.:.!./ 

In addition to theorie1 of individual tort liability, 'ERCLA 

explicitly allows individuals to be held liable for cleaning up 

hazardous waste 1ite1. Secticn 107 of CERCl.A clearly permits ic?o

aiticn of 1trict liability upon broad cla11es of persona includ1ng 

an individu.l owner or operator, any person vho at the time cf 

di1,oaal of any hazardoua •ubatance owned or operated any facility, 

peraona vho arrana•d for di1po1al and peraona vho accepted for 

tranaport hazardoua 1ub1taric11.60/ Th• Act define• "peracn" - .. 
aa, inter alia, "an individual."!,!/ One purpo11 of the corporate 

59/ U.S. v. North t&1tern PhanDaceutical • Chemical Co.R Inc. 
- it"'il., (NEPACCO) Ne. iv-5660-fv-sw (western D11:.o. 19~~). 
A later A!PACCO decision bated a determination ot liability on 1107 
of CERCI.A. (see di1cu11icn infra) 

60/ CERCI.A ll07(a)(l)(2). (3)(4) -
61/ CERCI.A I 101(21). -
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1tr'\lcture 11 to insulate 1har1holdtr1 from liability. There 11 , 

however. no insulation from liability •• no corporate veil to 

pierce ·- when officer• or a1•nt1 of a corporation commit tortiou1 

act1 or participate per1onally in tht commi11ion of torts. 

B. Piercing the Corporate Veil 

By piercin& the corporate veil, the United State• may be 

ablt to e1tabli1h the individual liability of 1harehold1r1 for 

tort1 com:itted by the corporation. The case law tends to upheld 

p~otection of the corporate form. Courts will. however, make 

exc1ption1 to this rule when shareholders have commin&ltd indiv1d~&~ 

and corporate affairs 10 that the corporation appears to be no 

more than the "alter ego" of the individual 1har1hold1r. 

Federal co~rts have relied on the.:ollowing factual tests in 

dettrmining when to pierce the corporate ve1l: l) Is the corporat1on 

undercapit•li:ed for it• p~rposea? 2) Does the corporat1on observe 

corporat1·formaliti111 3) Do11 the corporation pay dividenda? 

4) 11 the corporation aolvenc7 5) Kave the aom~nant 1hareholder1 

aiphoned corporate funda1 6) Do11 the aitu•tion pre1ent an element 

of "fundaaental \infairneai"t62/ Court• have refuaed to pierce the 
~ 

veil ab11nt a 1hovin1 of funda11ental unfairne1·1.!,!I However, 

62/ 
~ 

United State1 v. P1aani, 646 F.Zd. 13, II (3d. Cir. ltll), 

DeWitt Trucking Broker• v. w. lai Flemin1 F~it Company, 
340 t. 2a &SI. 617 (Zeh Cir. 1§7 ). 
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fraud need not be 1hown if federal law governs & case.~/ The 

aeneral rule applied by federal courta to ca1e1 involvin1 federal 

ltatutes ii that the individuals D&y·b• neld liable in the interes: 

of public convenience, fairne11 and equity. The apecific at&tutory 

directives of CtlCL.A support a federal law. In addition, the 

language of CERCL.A 11tabli1he1 liability for individuals who oWT'lea, 

operated or otherwise controlled activit1e1 at hazardous waste 

lites.~/ 

Fact situations faced by the United States involving haza:ccus 

waste disposal or treatment operations ahould prove appropriate 

for piercing the veil. ln many c&aes, the United States is finaing 

that CtRCL.A problems have been created by corporations that have 

been miamanaged and undercapt:alited for the purpose cf handling 

hazardous waste. Moreover, in acme ca1e1, the 1ame individual 

ahareholder/directora have di11olved and reformed e11entially the 

aa.me hazardous waate operationl aeveral times, an indication that 

the corporate form ia btin& used &I a shield and "alter •10" for 

individuals. 

64/ United Stat•• v. Nor'!Dandy Kou•• Mur1in! Home, 428 F.Supp.42l, 
-- 424 (b. Ra11. 1977). The aovenuaent vi t want.to ar1u• that 
federal law a~pliea to piercin& the veil. U.S. v. Kisbell Foods, 
440 v.s. 715 (1979), bold• that applicationorsca.te law atiou•d 
not frustrate the objective• of federal 1tatute1. ln the Pi1an1 
ca••, •u;r•· at 87, th• Third Circuit 1tated, "W• believe it is 
undeaira e to let th• ri&ht• of the United Stat•• chanae whenever 
State court• 111ue new deci1ion1 on piercin& th• corporate veil." 

65/ - S•e, P•&•• 7-9, Guidance Memo "Liability of Corporate Officers" 
fn 49 supra. 
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lf the United Stat•• proceed• to initiate action •&•inlt 

indi~idual corporate officers or ·1hareholder1, the -.overnment should 

anticipate that defendant• may rai1e the defen1e o! improper juris· 

diction or 1ervic• of proce11 if they re1ide out1idt the state 

where the CERCI..A sitt i1. For example, in U.S. v. North Eastern -
Jlharmac1utical & Che~ical Co., Inc., IC al. (NEPACCO)!,!I, defendants 

alleaed that, •• Connecticut r11id1nt1, they were not subject to 

extraterritorial 1ervict of proce11 under Missouri rulti of civil 

proc~dure. They araued that 1ince their acta in directin& the 

di1po1al of hazardous wa1te in Hi11ouri occurred not aa their 

individual acts but •• th• corporate act1 cf NEPACCO, they could 

not be 1ubj1ct to extraterritorial 11rvic1 of proc111 &1 defined 1n 

the Mi11ouri rules. 

The Court rejected thi1 araument a1 overly technic~l and 

affirmed that it had valid personal jurisdiction ove~ tht defendants • 

•.••• ........... ""'waver, point• to th• need for attomey1 to_ r•.••at'ch 

1tat1 law r11ardin1 p1r1onal juriadiction and aervic• of proc11s. 

l1f erral1 to th• Departaent of Juatice ahould include anticipated 

o•f1n1e1 related to p1r~nal juriadiction. 

66/ - Order No. 5066·CV·SW, (June ll, 1981, W. Ditt. M111ouri, 
SwDiv.) 
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Vl. lNOEX OF RESOURCES 

These materials can be sent to EPA Re&ional at=orneys on 

raqua1t. Because OECM·Waate doea not have' the resource capabii1ty 

to reproduce and 1and numerous copie1, maiJ.in&1 will be limitec to 

one copy per r•&ion of each document li•t•d. 
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piu1 APPL1 f16N FOi oJJS!I Foa lEIMBUlS£MtNT etc. and atfidav"'i.t. 
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Liability o! Corporate Shareholders and Successor 
Corp~ration~ For Abandoned Sites Under the Compre
hensive Environmental Res~onse, Compe7~)tion, and 
Liability Act {CERCLA) ~ 

Courtney M. Price ~ (~. ~ 
Assistant Administrator for Enforcement 

and Compliance Monitoring 

Assistant Administrator for 
Sol id Waste and 'Emerc;;iency Response 

Associate Enforcement Counsel for waste 
Regional Administrators 
Regional Counsels 

Introduction 

The following enforcement memorandum, which was prepar~d 
in cooperation with the Office of General Counsel, identifies 
l~gal principles bearinQ on the extent to which corporate 
shareholders and successor corporations may be held liable 
for response costs that arise as a result of a release of a 
hazardous substance from •n abandoned hazardous waste facility. 
In the discussion section pertaining to each part,· the memorandum 
reviews the l•w on the aubject from established traditional 
jurisprudence to current evolving standards. Although general 
rules of liability are delineated, these principles must be 
carefully applied to the unique fact pattern of any 9iven 
case. 

I. THE LIABILITY OF CORPORATE SHAREHOLDERS UNDER CERCLA 

Baek ground 

Normally, it 11 the corporate entity that will be held 
accountable for cleanu~ costs under CERCLA. In certain 
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instances, however, EPA may want to extend liability to include 
corporate shareholders. This may arise, for example, where a 
corporation, which had owned or operated a waste disposal site 
a~ the time of the contamination, is no longer in business. 
'Itle situation may also occur if a corporation is still in 
e~istence~ but does not have sufficient assets to reimburse 
the fund for cleanup costs. There are two additional policy 
reasons for extending liability to corporate shareholders. 
First, this type of action would promote corporate responsibil
ity for those shareholders who in fact control the corporate 
decisicn-ma~ing processr it would also deter other shareholders 
in similar situations from acting irresponsibly. Second, the 
establishment of shareholder liability would aid the negotiation 
process and motivate responsible parties toward settlement. 

Traditional corporation law favors preserving the corporate 
entity, thereby insulatin9 shareholders from corporate liability. 
Nevertheless, as will be discussed below, there are exceptions 
to this general principle that would allow a court to disre;ard 
corporate form and impose liability under CERCLA on individual 
shareholders. 

Issue 

What is the extent of liability for a corporate share
holder under CERCLA for response costs that arise as a result 
of a release of a hazardous substance from an abandoned hazardous 
waste facility? 

summarx 

The question of whether EPA can hold a shareholder of a 
corporation liable under CERCLA is a decision that must turn 
on the unique facts •pecific to given situation. Gerierally, 
however, in the interests of public convenience, fairness, and 
equity, EPA may disregard the corporate entity when the shareholder 
controlled or directed the activities of a corporate hazardous 
waste generator, transporter, or facility. 

Discussion 

Section 101(a)(2) of CERCLA provides that any owner or 
operator of a fa~ility which releases a hazardous substance 
•hall be liable for all necessary response costs resultin; 
from such a release. section l01{20)(A)(iii) .of CERCLA clearly 
states that the term •owner or operator• as applied to abandoned 
facilities includes •any person who owned, operated, or otherwise 
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controlled activities at such facility immediately prior to 
such abandonment• (emph•sis added). 

In addition, Sections 107(a)(3) and 107(a)(4) of CERCLA 
im,ose liability for response eosts on any person who arranged 
for the disposal or treatment of a hazardous substance (the 
generator), as well as any person who accepted a hazardous 
'ubstance for transport to th~ d1sposal or treatment faciljty 
tthe transporter). 

The tenn •person• is def_ -~ CERCLA Section 101(21) 
as, inter alia, an individual, firm, corporation, association, 
partnership;-or commercial entity. ~ shareholder ma~ exist 
as any of the forms mentioned in Section 101(21). Therefore, a 
shareholder may be considered a person under CERCLA and, conse
quently, held liable for response costs incurred as a result 
of a release of a hazardous substance from a CERCLA facility 
if the shareholder: 

0 

0 

• 

Owned, operated, or other~ise controlled activities 
at such facility im.~ediately prior to abandonment 
[CERCLA Section 107(a){2l: Section 101(20)(A)(iiil): 

Arranged for the disposal or treatment (or 
arranged with a transporter for the disposal or 
treatment) of the hazardous substance [CERCLA 
Section l07(a)(3)): or 

Accepted the hazardous substance for transport to 
the disposal or 'treatment facility selected by such 
person [C£RCLA Section l07(a)(4)). 

Notwithstandin; CERCI.A's statutory lan9ua~e1 courts 
normally seek to preserve the corporate form and thus maintain 
the principle of limited liability for- its shareholders. ~/ 
ln fact, fundamental •to the theory of corporation· law is 
the concept that a corporation is a legal separate •ntity, a 
legal being having an existence separate and distinct from 

~I See Pardo v. Wilson Line of Washington, Inc., 414 F.2d 
ll4S, ll49 (D.C. Cir. 1969): Krivo Industrial Supply Co. 
v. National Distillers' Chem. Corp., 483 F.2d 1098, 
1102 (Sth Cir. 1973), modified eer curiam, 490.F.2d 916 
(5th Cir. 1974); Homan and Crimen, Inc. v. Harris, 626 
F.2d 1201, 1208 (Sth Cir. 1980). 
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that of its owners.• 2;. This concept permits corporate 
shareholders •to limit their personal liability to the extent 
of their investment.• ~/ Thus, although a shareholder may 
be considered a •person• under CERCt.A (and therefore subject 
to the Act's liability provisions), the application of corporate 
law would tend to shield the shareholder from such liabUity. 

Neverthel~s~, a cou:t may find that the statutory lan9uage 
itsel~ ls s~ff 1c1~nt to im~ose ·shareho~der liability notwith
standing corporation la•. _/ Alternatively, to establish 
shareholder liability, a court may find that the oeneral prin
ciples of corporation law apply but, nonetheless, set aside 
the li~ited liability principle through the application of 
th~ eq~itable doctrine of •piercing the corporate veil.• 

Simply stated, the doctrine of piercing the corporate 
veil refers to the process of disregarding the corporate 

~/ 

~/ 

~/ 

~rivo I~dustrial Suppll Co. v. ~ational Distillers ' Chem. 
Corp., 483 F.2d 1098, 102 (5th Cir. 1973), modified 2!.!. 
curiam, 490 F.2d 916 (5th Cir. 1974). 

.!£. 

See United States v. Northeastern Pharmaceutical and 
Chemical Company, Inc., et al., 80-5066-CV-S-4, memorandum 
op. (W.O. Mo., 1984). In Northeastern Pharmaceutical the 
district court noted that a literal reading of Section 
l 01 ( 20) (A) •provides that a person who owns interest in. a 
facility and is actively participating in its management 
can be held liable for the disposal of haiardous waste.• 
(Memorandu~ op. at 36.} The court went·on to find. that 
there was sufficient evidence to impose liability on one 
of the defendants pursuant to this statutory definition 
of •owner and operator,• and the Section l07(a)(l) liability 
provision of the Act. The fact that the defendant was a 
major stockholder did not necessitate the application of 
corporate law, and thus the principle of limited liability: 
•To hold otherwise and allow [the defendant) to be shielded 
by the corporate veil •would frustrate con;ressional purpose 
by exempting from th• operation of the Act a large class 
of persons who are uniquely qualified to assume the burden 
imposed by [CERCLAJ.•• (Memorandum op. at 37, citation 
omitted.) 
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entity to hold either corporate shareholders or specific 
individuals liable for corporate activities. ~/ 

In order to determine whether to disregard corporate form 
and thereby pierce the corporate veil, courts generally have 
iought to establish two primary elements. 6; First, that the 
borporation and the shareholder share such-a unity of interest 
&nd ownership between them that the two no longer exist as 
distinct entities. i; Second, that a failure to disregard the 
corporate form woulo create an inequitable result. ~/ 

The first element may be established ~Y demonstrating 
that the corporation was controlled by an •alter ego.• This 
would not include Kmere majority or complete stock control, 
but complete domination, not only of finances, but of policy 
and business practice in respect to the transaction attacked 

~/ 

~/ 

~/ 

See Henn, LAW OF CORPORATIONS SS143, 146 (1961). This 
doctrine applies vith equal force to parent-subsidiary 
relationships (i.e., vhere one corporation owns the 
controlling stoC"k"Of another corporation). 

Generally, courts have sought to establish these elements 
in the context of various theories, such as the •identity," 
•instrumentality,• •alter ego,• and •agency• theories. 
Although these terms actually sug9est different concepts, 
each employs similiar criteria for deciding whether to 
pierce the corporate veil. 

See United States v. Standard Beauty Supply Stores, 
Ine., S6l F.2d 77•, 777 (9th Cir. 1977); FMC Fin. Corp. 
'Y."'Murphree, 632 F.2d 413, 422 (5th Cir·. 1980). 

See Automotriz Del Golfo de Cal. S.A. v. Resnick, •7 Cal. 
"i"d"792, 796. 366 P.~d 1 (19S7): DeWitt Truck Broker, Inc. 
v. w. Ray Flemming Fruit Co., 540 F.2d 681, 689 (4th 
Cir. 1976). Some jurisdictions require a third element 
for piercing the corporate veil: that the corporate 
structure must have worked an injustice on, or was the 
proximate cause of injury to, the party seeking relief. 
See e.g., Beroer v. Columbia Broadcastino System, Inc., 
453 F.2d 991, 995 (5th Cir. 1972), cert. denied, 409 
U.S. 848, 93 S.Ct. 54, 34 L.£d.2d 89 (lg72): Lowendahl 
v. Baltimore • O.R.R., 247 A.O. 144, 287 N.Y.S. 62, 76 
(1936), aff'd 272 N.Y. 360, 6 N.E.2d 56 (Ct. App~ 1936), 
but see, B~unswick Co;:p. v. Waxman, 599 F.2d 34, 35-36 
(2d Cir. 1979). 
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so that the corporate er 
time no separate mind, i..· 

ty as to this transaction had at the 
l or existence of its own.• !I 

In analyzinQ this first element, courts have generally 
considered the degree to which corporate •formalities have 
been followed [so as] to maintain a separate corporate iden
~ity. • ~I For example, the corporate veil has been pierced 
tn instances where there had been a failure to maintain adequate 
~orporate records, or where corporate finances had not been 
kept separate from personal accounts • .:.!,/ 

The second element of the test is satisfied when the 
failure to disregard the corporate entity would result in 
fraud ~r injustice. 12; This would occur, for example, in 
cases where there haS-been a failure to adequately capital
ize for the debts normally assocated with the business 
undertaking, 13; or where the corporate form has been em~loyed 
to misrepreseiit or defraud a creditor. ~/ 

~/ 

.::1 

~/ 

:!I 

~I 

Berger v. Colum:ia Broadcasting System, Inc., 453 F.2d 
991, 995 (5th Cir. 1972), cer-t. denied, 409 U.S. 848, 
93 S.Ct. 54, 34 L.Ed.2d 89 (1972). 

Labadie Coal Co. v. Black, 672 t.2d 92, 96 (O.C. Cir. 
I982l; ~DeWitt Truck Broker, Inc. v. w. Ray Flemming 
Fruit Co., 540 F.2d 681, 686 n. 14 (collecting cases) 
(4th Cir. 1976) • 

Lakota Girl Scout c., Inc. v. Hav~y Fund-Rais. Man., Inc., 
519 F.2d 634, 638 <Bth. Cir. 197!): Dudley v. Smith, 504 
F.2d 979, 982 (St.h Cir. 1974). 

Some courts require that there be actual fraud or injustice 
akin to fraud, !!.!. Chen9elis v. Cenco Instruments Corp., 
386 F. Supp 862 (W.D. Pa.) aff'd mem., 523 F.2d 1050 C3d 
Cir. 1975). Most jurisdictions d'O'""iiOt require proof of 
actual frau.d. See-DeWitt Truck Brokers v. w. Ray Flemming 
Fruit co., 540 F.2d 681, 684 (4th Cir. 1976). 

See Anderson v. Abbot, 321 U.S. 349, 362, 64 S.Ct. 531, 
is-L.Ed. 793 (1944); Machinery ,ental, Inc. v. Herpel 
<In re Multiponics, Inc.>, 622 F.2d 7o9, 717 (5th Cir. 
19-80). 

See FMC Fin. Corp. v. Murphree, 632 F.2d 413, 423 (5th 
rn. 19eo). 
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In applying the dual analysis, courts act under consider
ations of equity; therefore, the question of whether the 
corporate veil will be lifted is largP.ly one of fact, unique 
to a given set of circumstances. However, the substantive 
law applicable to a case may also have ;reat importance. For 
fxample, in applying state corpora~ion law, state courts have 
~een generally reluctant to ~ierce the corporate veil. 15; 
Federal courts, however, in ~:-:ying federal standards,f\ave 
shown more willingness to di~;~;ard the corporate entity and 
hold individuals liable for cor~orate actions. ~/ 

In many instances federal decisions do draw upon state 
law and state interpretations of common law for guidance. 11; 
However, federal courts that are involved with federal ~ 
question liti~ation are not bound by state substantive law 
or rulings. !_; In such cases, either federal common law 

.:.:.1 

~/ 

!,Z! 

!!1 

See discussion in Note, Piercing the Corporate Law Veil: 
The Alter Ego Doctrine Under Federal Common Law, 95 
Harvard L.R. 853, 855 (1982). 

It is well settled that a corporate entity must be dis
regarded whenever it was formed or used to circumvent 
the provisions of a statute. .§.!!. United States v. Lehigh 
Valle~ R.R., 220 u.s. 257, 259, 31 s.ct. 387.· 55 L.Ed. 
458 ( 911): Schenley Distillers Corp. v. United States, 
326 u.s. 432, 437, 66 s.ct. 247, 90 L.Ed. 181· <1945l: 
Kavanaugh v. Ford Motor Co., 353 F.2d 710, 717 (7th 
Cir. 196S): Casanova Guns, Inc. v. Connally, 454 F.2d 
1320, 1322 <7th ctr. 1972). 

See Seymour v. Hull ' Moreland EnQ'g, 605 F.2d 1105 (9th 
Cir. l979)i Rules of Decision Act, 28 u.s.c. Sl6S2 (1976). 
Generally, federal courts will adopt state law when to 
do so is reasonable and not contrary to existing federal 
policy. United States v. Polizzi, 500 F.2d 856, 907 (1974). 
See also discussion in not• l9, infra. 

UNITED STATES CONSTITUTION art. VI, cl. 2. 
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or specific statutory directives may determine whether or not 
to pierce the corporate veil. _::; 

!!!, Anderson v. Abbot, 321 U.S. 349, 642 S.Ct. 531, 88 
L.Ed. 793 (1944): Town of Brookline v. Gorsuch, 667 F.2d 
215, 221 Cl98l). For a general discussion of federal 
common law and piercing the corporate veil see, note 15, 
SU£ra. The decision as to whether to apply state law or 
a federal standard is dependent on many factors: 

•These factors include the extent to which: {l) a 
need exists for national uniformity: (2) a federal 
n:e 'tiould disrupt commercial relationships predicated 
on state law: (3) application of state law would 
frustrate specific objectives of .the federal program: 
(4) im~lementation of a p6rticular rule wou1d cause 
administrative hardships or would aid in administrative 
conveniences: (5) the regulations lend weight to the 
application of a uniform rule: (6) the action in 
Question has a direct effect on financial obliQations 
of the United States: and (7) substantial federal 
interest in the outcome of the litigation exists. 

Even with the use of these factors, however, wheth~~ 
state law will be adopted as the federal rule or 
a unique federal uniform rule of decision ~ill be 
formulated remains unclear. The courts have failed 
to either mention the applicable law or to ~tate the 
underlying rationale for, their choice of which law to 
apply.• Note, Piercing the Corporate Veil in Federal 
Courts: Is Circumvention of a Statute Enough?, 13 Pac. 
L.J. 1245, 1249 <1982) (citations omitted). 

In discussions concerning CERCLA, the courts and Congress 
have addressed several of the above mentioned factors. 
CERCLA. For example, the need for national uniformity to 
carry out the federal superfund program has been clearly 
stated in United States v. Chem-Pyne, C-1-82-840, slip op. 
(S.D. Ohio, Oct. ll, l983). In Chem-Pyne, the court stated 
that the purpose of CERCLA was to ensure the development 
of a uniform rule of law, and the court pointed out the 
dangers of • variable standard on hazardous waste disposal 
practices that are clearly interstate. (Slip op. at 
ll-13.) See also, ~ v. Georqeoff, S62. F. Supp. 1300, 
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The general rule applied by federal courts to cases in
volvinQ federal statutes is that •a corporate entity may be 
disregarded in the interests of public convenience, fairness 
and equity." 20; In applying this ·rule, •federal courts 
fill look closely at the purpose of the federal statute to 
~etermine whether that statute places importance on the 
Corporate form.• ~/ furthermore, where a statute contains 
specific directives on when the corporate entity may be 
disregarded and indiviouals held liable for the acts or debts 
of a valid corporation, courts must defer to the congressional 
mandate. 22; 

Thus, even under general principles of corporation law, 
courts may consider the language of statute in determining 
whether to impose liability on corporate shareholders. 
Therefore, a court may use the statutory languaoe of CERCLA 
either as a rationale for piercing a corporate veil (~hen 
corporation law is applied) or as an independent statutory 
basis for imposing liability (notwithstanding the general 
principles cf corporation law). ~/ 

19 (continued)/ 

~I 

21/ -
!!1 

!:1 

1312 (N,D. Ohio, 1983.l: 126 Cong. Rec. H. 11.787 (De:. 
3, 1983). 

The Chem-t?yne court stated that •the improper disposal 
or release of hazardous substances is an enormous and 
complex problem of national magnitude involving uniquely 
federal interests.• (Slip op. at·11.) The court further 
noted that •a driving force toward the development of 
C£RCLA was the recognition that a response to this 
pervasive condition at the State level was generally 
inadequate: and that the United States has a unique 
federal financial interest in the trust fund that is 
funded by 9eneral and excise taxes.• (Slip op. at ll, 
citing, S U.S. Code Con;. i Ad. News at 6,142.l §..!!. 
also, 126 Cong. Ree. at H. 11,801. 

Capital Telephone Company, Inc. v. F.c.c., 498 F.2d 734, 
738 (O.C. Cir. 1974). 

Town of Brookline v. Gorsuch, 661 F.2d 215, 221 (1981). 

Anderson v. Abbot, 321 U.S. 349, 365, 64 S.Ct. 531, 
88 L.Ed 793 (1944). 

See discussion, supra, note 4. 
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Conclusion 

The Agency should rely upon the statutory lanouage of the 
Act as the basis for imposing liability on any person who 
controlled or directed the activities of a hazardous waste 
facility immediately prior to abandonment, or on any person 
~ho is a generator or transporter, notwithstandin; the fact 
~hat that individual is a shareholder. Additionally, and 
alternatively, the Agency may rely on the general principles 
of corporation law to pierce the corporate veil by applying 
the current federal standard of public convenience, fairness, 
and equity. However, when seekino to pierce the corporate 
veil, the ~gency should be prepared to apply the traditional 
dual test previously discussed in order to provide additional 
support for extendino liability to corporate shareholders. 

II. THE LIABILIT~ OF SUCCESSOR CORPORATIONS UNDER CERCLA 

~ackground 

Section 107(a)(2) of CERCLA extends liability for response 
costs to ~any person who at the time of disposal of any hazardous 
substance owned or operated any facility at which such hazardous 
substances were disposed of.• Situations may arise, however, 
where a cor~oration, which previously had owned or operated a 
hazardous waste facility, now ·transfers corporate ownership to 
another corporation. In such. cases, it is important to determine 
whether the liability of the predecessor corporation's action 
regarding the disposal of hazardous waste is also transferred 
to the successor corporation. ~/ 

Issue 

What is the extent of liabili~y for successor corporations 
under CERCLA? 

~/ The discussion that follows is equally applicable to 
successor corporations of generators.and transporters 
associated with hazardous substances released from C£RCLA 
facility. 
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Summary 

When corporate ownership is transferred from one cor
poration to another, the successor corporation is liable for 
the acts of its predecessor 1f the new corporation acquired 
~wnership by merger or consolidation. If, however, the 
;cquisition was through the sale or transfer of assets, the 
successor corporation is not liable unless: 

a) The purchasing corporation expressly or 
impliedly agree• to assume such obliQations: 

b) The transa~ion amounts to a •de facto• consoli
dation or mer;er: 

c) The purchasing corporation is mer~ly a continu
ation of the selling corporation: or 

d) The transaction was fraudulently entered into 
in order to escape liability. 

Notwithstanding the above criteria, a successor corpora
tion may be held liable for the acts of the predecessor 
corporation if the new corporation continues substantially 
the same business operation& as the selling corporation. 

Discussion 

The liability of a successor corporation, according to 
traditional corporation law~ is dependent on the structure of 
the corporate acguistion. 2 / Corporate ownership may be 
transferred in one of threi'"'"ways: l) through the sale of stock 
to another corporation; 2) by a merger or consoli~ation with 
another corporation; or 3)° by the sale of its asse~s to another 
corporation. 26/ Where a corporation is acquired through ~he 
•purchase of i!l of its ·outstanding stock, the corporate 
entity remains intact and retains its liabilities, despite 

~/ 

_!!/ 

See N.J. Trans~. 0ep•t v. PSC Resources, Inc., 175 N.J. 
Super. 447, 41 A.ld llSl (Super. Ct. Law oiv. 1980). 

Note, Torts - Product Liability - Successor Corporation 
Strictly Liable for Defective Products Manufactured by 
the Predecessor Corporation, 27 Villanova L.R. 411, 412 
C19SO) (citations omitted) [hereinafter cited as Note, 
Torts - Product Liability]. 
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the change of ownership.• 27; By the same token, a purchasing 
corporation retains liability for claims against the predeces·sor 
company if the transaction is in the form of a merger or con
solidation. ~/ Where, however, the acquisition is in the form 
of a sale or other transferance of all of a corporation's assets 
to a successor corporation, the latter is not liable f~§ the 
"ebts and liabilities of the predecessor corporation. _/ 

There are four exceptions to this general rule of non
liability in asset acquisitions. A successor corporation 
is liable for the actions of its predecessor corporation if 
one of the following is shown: 

1) The purchaser expressly or impliedly 
agrees to assume such obligations; 

2) The transaction amounts to a •de facto• 
consolidation or merger; 

3) The purchasing corporation is merely a 
continuation of the selling corpor
ation; or 

4 ) The transaction is entered into fraudulently 
in order to escape liability. 30; 

The application of the traditional corporate law approach 
to successor liability has in many instances led to particularly 

::!_; 

~/ 

!.!_; 

~/ 

N.J. Transe. Oep't v. PSC Resources, Inc., 175 N.J. 
Super. 447, 419 A.2d 1157 (Super. Ct. Law Oiv. 1980). 

Id. A merger occurs when one of the combining corpor
i'tions continues to exist: a consolidation exists when 
all of the combining corporations ar.e dissolved and an 
entirely new corporation is formed. 

See N.J. Transp. Dep't v. PSC Resources, Inc., 175 N.J. 
iUPer. 447, 419 A.2d 1151 (Super. Ct. Law Div. 1980), 
citing, Jackson v. N.J. Manu. Ins. co., 166 N.J. Super. 
488, 454 (Super. Ct. App. Div. 1979>, cert. denied, 81 
N.J. 330 (1979). 

Id., Note, Torts - Product Liability, supra note, 26 at 
m n. 15-18. 
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harsh and unjust results, especially with respect to product 
liability cases. ~/ Therefore, in an effort to provide an 
adequate remedy and to protect injured consumers, courts 
have broadened the exemptions to the general rule by either 
m0difyin9 or recasting the •de facto• and •mere continuation• 
e~emptions to include an element of public policy. ~/ 

More recently, ho~ever, the general rule has been aban
doned altogether by several jurisdictions and, in essence, a 
new theory tor establishing successor liability has evolved 
based upon the similarity cf business operations. 33; The 
new ap~roach has been cast by one court in the fol!Owin~ way: 

~I 

32; 

;_:; 

•twJhere ••• the successor corporation acquires 
all or Sybstantially all of the assets of the 
predecessor corporition for cash and continues 

~McKee v. H~rris-Seybold Co •• 109 N.J. Super. 555, 
264 A.2d 98 (Super. Ct. Law Div. 1970), aff'd per curiarn, 
118 N.J. Super. 480, 288 A.2d 585 (Super. Ct. App. Div. 
1972): Rloberdanz v. Joy Mfg. Co., 288 F.Supp. 817 (0. 
Colo. 1968). 

See N.J. Transp. Dep't v. PSC Reso~rces, Inc., 175 N.J. 
Super. 447, 4l9 A.2d ll5l (Super. Ct. Law Div. 19801: 
See also, Knapp v. North Am. Rockwell Corp., 506 F.2d 
361 (3d Cir. 1974), cert. denied, 421 U.S. 965 (19751; 
Cyr v. B. Offen' Co., 501 F.2d 1145 (lst Cir. l975l; 
Turner v. Bituminous Gas Co., 397 Mich. 406, 244 N.W.2d 
873 (1976). 

The theory has also been referred to as the •product-
1 ine• approach. In adopting this new approach to 
successor liability, some courts have abandoned the 
traditional rule of non-liability in asset acquisitions. 
See e.g., Ray v. Alad Corp., 19 Cal. 3d 22, S60 P.2d 
3, 136 Cal. Rptr. 574 (1977). Other courts have con
sidered the new approach as an exemption to the 9eneral 
rule. see e.g., Oaveko v. Joriensen Steel Co., 290 Pa. 
Super. Ct. 15, 434 A.2d 106 (l 81): Note, Torts - Product 
Liability, supha note; 26 at 418 n. 38. And, a few 
jurisdictions ave rejected the nev approac~. See 
Travis v. Harris Corp., 565 F.2d 443 (7th Clr. !'977>: 
Tucker v. Paxson Mach, Co., 645 F.2d 620 (8th Cir. l9Sll. 



-14-

essentially the same manufacturing operation 
as the predecessor corporation the successor 
remains liable for the products liability claims 
of its predecessor.• ~/ 

This.theory of establishing successor liability differs 
(rom the •de facto• and •mere continuation• exemptions in that 
t'he new approach does not examine whether there is a continuity 
of corporate structure or ownership (~, whether the predecessor 
and successor corporation share a common director or officer), 
Instead, according to the new theory, liability will be imposed 
if the successor corporation continues essentially the same 
manufa~turing or business operation as its predecessor corporation, 
even if no continuity of ownership exists between them. :_:; 

Until recently, this new approach for establishing successor 
liability was confined mostly to product liability cases. 
However, a recent New Jersey decision extended its application 
to the area of environmental torts. The Superior Court of New 
Jersey, in N.J. Transportation Department v. !!£ ~esources, 
Inc. 36;, rejected the traditional corporate approach to 
successor liability where the defendant and its predecessor 
corporation had allegedly discharged hazardous wastes. The 
court reasoned that the underlyin; policy rationale for 
abandonment of the traditional approach in defective product 
cases is applicable to environmental torts. Therefore, the 
court held that a corporation which purchased assets of another 
corporation and engaged in the practice of discharging hazar
dous waste into a state-owned lake is strictly liable for 
present and previous discharges made by itself and thi prede
cessor corporation because the su~cessor continued the same 
waste disposal practice as its predecessor. 

34; 

35; 

~I 

Ramirez v. Arnstea~ Indus., Inc., 171 N.J. Super. 261, 278, 
408 A.2d BlB (Super. Ct. App. Div. 1979), aff'd, 86 N.J. 
332, 431 A.2d 811 (1981). 

See Ral v. Alad Corp., 19 Cal. 
Rptr. 74 <i977)r some form of 
still required. See Meisal v. 
2d 403, 64S P.2d "6il. 

3d 22, 560 P.2d 3, 136 Cal. 
acquisition, however, is 
Modern Press, 97 Wash. 

175 N.J. Super. 447, 419 A.2d 1151 (Super~ Ct. Law Div. 
1980): 
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A similar •continu.ity of business operation• ap~roach has 
been used in cases involving statutory violations. 3 / The 
Ninth Circuit, for example, held in a case involving-"'the Federal 
Insecticide, Fungicide, and Rodenticide Act [FIFRAI 38;, that 
•tPA's authority to extend liability to successor corporations 
stems from the purpose of the ,. ·~ute it administers, which is 
(o regulate pesticides to pr~ the national environment.• 39; 
~urthermore, the court noted ;~oc •[t)he agency may pursue the
Objectives of the Act ~y imposing successor liability where it 
will facilitate enforcement of the Act.• 40; After establishing 
that there had been violations of FIFRA bY-the predecessor 
corporation, the court found that there was substantial continuity 
of business operation between the predecessor and successor 
corporations to warrant imposition of successor liability. 

Although CERCLA is not primarily a regulatory statute, 
public policy considerations and the legislative history of 
the Act clearly indicate that. federal law would be aiplicable 
to CERCLA situations involvinQ successor liability. ~/ 
Therefore, it is reasonable to assume that courts woUTd similarly 
adopt the federal •continuity of business operation approach• 
in cases involving CERCLA. 

Conclusion 

:21 

.:!1 

.:.!_; 

~/ 

!!,1 

In establishin~ successor liability under C£RCLA, the 

See Golden State Bottling Co. v. NLRB, 414 U.S. 168, 94 
S.Ct. 414, 38 L.Ed2d 388 (1973): SI'i'Ck v. Havens, 522 
F.2d 1091 (9th Cir. 1975) • 

7 u.s.c. 5136 !l se9 • 

On~r II, Inc. v. United States Environ. Protection 
Agency, 597 F.2d 184, 186 (9th Cir. 1979). 

ll· 
See discussion, supra, n. 19: One of Congress' primary 
concerns in enacting CERCL.>. was to alleviate the vast 
national health hazard created by inactive and abandoned 
disposal sites. See e.9., Remarks of Rep. Florio, 126 
Cong. Ree. H. 9,lS4 (Sept. 19, 1980), 126 Cong. Ree. 
H. 11,773 (Dec. 3. 1980). 
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Agency should initially utilize the •continuity of business 
operation• approach of federal law. However, to provide 
additional support or an alternative basis for successor 
~orporation liability, the Agency should be prepared to apply 
~he traditional exemptions to the general rule of non-liability 
ln asset a~quisitiorts. 

cc: A. James Barnes, General Counsel 
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SUBJECT: EPA/State Relationship in Enforcement Actions for 
Sites on the National Priorities List 

TO: £PA Re9ional Administrators 
Directors, State Solid Waste Pro9rams 

The Comprehensive Environmental Response, Compensation, 
and Liability Act of 1980 lCERCLA) em?owers the Environmental 
Protection AQency to take certain enforcement actions to obtain 
responsible party cleanup of sites on the National Priorities 
List (NPL). CERCLA does not, however, address the enforcement 
authority or role of States. The result is that EPA and States 
have, to this point, proceeded essentially independently, des?ite 
cornmcr~ purposes. · Needed site coordination has been lacking in 
many instances, and there have been occasional conflicts regard
ing policies and specific site results. The cause has not been 
disa9reement over broad 9oals, but rather the absence of a basic 
frame~ork for the relationship. 

The attached EPA policy statement creates such a framework. 
It ha~ been developed over the past year in close consultation 
with EPA's Re9ions, and with the States through the Association 
of State and Territorial Solid Waste Mana;ement Officials and 
the National Association of Attorneys General. Based on the 
recognition that EPA and the States share common interests, the 
poli~y stresses increased coordination and cooperation in en
forcement actions, beginnin; with site planning and continuing 
through to selection and implementation of site remedy. It also 
resolves •everal operational issues in the current relationship: 
criteria are established for.determining lead responsibility for 
enforcement sites: EPA'• intent to be;in providing funding assist
ance for remedial investigations and feasibility studies at State
lead enforcement sites is stated: the nature and scope of EPA 
and State involvement in the other's aite activities are defined: 
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and provision is made for EPA/State site agreements through whic~ 
EPA and state roles and responsibilities at enforcement ~ites 
can be agreed and documented to prevent later misunderstan~ings 
or misapprehensions. 

Taken together, the actions described in the policy provide 
a solid foundation for an effective EPA/State relationshi? in 
purauing enforcement actions at NPL sites. The absence of a 
statutory structure for the relationship has presented some 
problems in the past, and issues .will continue to arise, but a 
mechanism has been created to allow EPA and States to deal with 
those issues in a way that can minimize conflict and improve the 
chances for acceptable solutions. 

~~~~ 
Lee· M. Tho:':'. as 

Ass:stant Administrator 
fer Solid Waste and 
ErnerQency Res?onse 

Environmental Protection 
>.~ency 

11,JJ ~ '-4~~ J;Q, onal j.. La ar~hl k 
President, As:~ation 

of State and Territorial 
Solid Waste Management 

Officials 
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MEMORANDUM 

SUBJECT: EPA/State Relationship in Ehforc:e.ment Actions for 
~tes~ ~~i:na: Priorities List 

FROM: ~~~a~ • e 
Assistant Administrator 

TO: ~egional Administrators 

PURPOSE 

One of the major goals of .EPA enforcement activities under 
the Comprehensive Environmental Response, Compensation,· and 
Liability Act (CERCLA), and of State enforcement activities under 
State authorities, is to obtain maximum possible and timely res~on
sible party cleanup of sites on the National Priorities List (NPL). 
~he pur~ose of this policy statement is to establish a bas~ o~ 
which an effective £?A/State r~lationship can be constructec. 

G£~ERAL Gt:IDI~G PRINCIPLES 

The actions to be taken to establish a more effective rela
tionship between EPA and the States in NPL site enforcement 
activities are guided by certa1n general principles. In brief, 
t.he:{ are: 

• Aggressive enforcement efforts on a broad scale are 
essential if EPA and the States are to make S\l.bstantial 
progress toward dealing effectively with sites on the 
National Priorities List. 

• State contributions to NPL site enforcement have been 
and will continue to be significant. 

• Close cooperation and coordination between EPA and the 
States in planning and carrying out enforcement activi
ties is necessary to obtain maximum effect and to avoid 
possible eonf licts and duplication. 
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States an~ EPA can maximize the number of enforcement 
actions by operating independently, conductin; joint 
actions only where such action will best serve EPA and 
State interests. 

£PA and State enforcement policies and procedures need 
not be identical, but results of enforcement actions 
should be mutually acceptable • 

To the extent that State. and EPA enforcement programs 
parallel each other in substantive respects, such as in 
the process for deterrr.inin; the appropriate extent of 
reme~y, the neec for oversi;ht of, and direct involvement 
in, the other's activities will be minimized. 

Sharino of infot"'!tlation between EPA and the States is key 
to developing a more effective relationship. 

State ex?erienee in hazardous waste enforcement nrust be 
reco~r.izec a~d aeeornmocated in formulating aqency policies. 

EPA will provide financial and technical support for 
State enforcement actions to the extent practicable and 
allowed by law • 

EPA re~ains ultimately responsible for cleanup at NPL 
sites, an~ re~ains the authority to take enforcement or 
responsi actions where· needed. 

BACKGROUND 

Fro~ the survey of EPA Regional and headouarters officials 
conducted to assess the nature and extent of the current EPA/State 
relationship, and as a result of meetings for the same purpose with 
State representatives under the auspices of the Association of 
State and Territorial Solid Waste Management Officials (ASTSWMOl 
and the National Association of Attorneys General CNAAG), it is 
clear that EPA and the States generally agree on broad goals in 
hazardous waste enforcement activities. It is clear also that 
frequently there are differences b•tween EPA and States, and among 
States, in capabilities and in legal and technical approaches 
toward achieving these goals. These differences -- whether base~ 
in provisions of law, policy decisions, or resource constraints -
can lead to situations where a responsible party cleanup or settle
ment agreement obtained ~y EPA or a State does not satisfy the 
requirements or needs of the other. 

Problems created in such situations are particularly acute 
when they arise in connection with NPL sites. First, !PA and the 
State each may be called on to explain or justify site results, 
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re9ardless of whic~ had the lead enforcement responsibility. 
Second, EPA potentially could be put in the position of denying 4 
State request to delete from the NPL a State-lead site, or of seek
in9 to ~elete an agency-lead site in the face of State objections. 

Uniformity of EPA and State legal and technical approaches 
is no~ es sent iel to p~event these situations, nor is unif onni ty 
practicable. CERCLA is ~nusual among Federal environmental laws 
in that it does not create a mechanism for authorizino State 
enforce~ent programs on the basis of certain minimum ieoal and 
resource requirements that States must meet. Accordin;iy, there 
is no re~uirement that State legal provisions and technical pro
cedures be consistent with Federal standards, nor are there the 
usual mechanisms for required State reportin~ and Federal over
sight. This means that EPA and the States must establish a 
cooperative relationship in order to prevent, or at least minimize, 
those instances where differences in capability or approach resul~ 
in a res?onsible party cleanu? or settlement which is not mutually 
accepta!::lle. 

The purpose of this policy,. therefore, is to seek to create 
an effective E?A/State relationship by taking certain actions to 
increase cooperation and coordination, and by establishing a 
mechanism for on;oin~ EPA/State efforts to address issues that 
may later arise. 

To establish the context for a discussion of the specific 
actions that EPA and the States can take to build an effective 
relationship, it is important first to describe briefly the issues 
in the current relationship that have been identified through the 
survey of EPA personnel and the meetings with State representatives. 
These issues are divided among Coordination, State.Enforcement 
Authorities and Procedures, and ~esources. 

Coordination. The a!::>sence of a comprehensive policy regard
ing EPA/State relations has left the Regional Off ices and States 
essentially in the position of determininQ for themselves the 
nature and· extent of their relationship. As a result, the level 
of coordination and cooperation varies amen; the Re;ions, and 
even from S~ate-to-State within the same Region. 

Further, limited guidance from EPA to the States on specific 
issues has contributed to the differences in policies and proce
dures that of ten exist amen; States and between States and EPA. 



Proble~s created by the lack of a eo~prehensive £PA/State 
policy and .by limited .issu7-si:iecif ic: ~uidanee have been compo1,1nded 
by the·absence of syster..atic lriforrnat1on sharing between t?A ar.~ 
the States on the status of enfotcement actions. Combined with 
the lack of procedures for eoordinatinq case mana;ement, tP~ a~~ 
Sta~es therefore have had limited knowledge of the status of th; 
other's aetiviti~s. These factors have led to occasional delays 
and conflicts in administrative enforcement and litigation, and to 
the discovery of problems -- if ~iscovered at all -- of ten late in 
the enforcement process. 

State Er.!orcement Authorities and Procedures. Most States 
must rely either on broad State environmental or qeneral statutes, 
er on State hazardous waste legislation enacted prior to CERCLA. 
As a consequence, few States have the full range of authorities 
available to EPA. While this has rict prevente~ State enforceme!"lt 
actions against responsible parties, it has meant that in some 
instances actions nave been limited in scope or coercive potential. 
For exa~ple, few States have provisions analogous either to 
Section 106 of the Act which provides for fines of up to SS,000 
per day a~ainst any responsibl~ party who willfully violates or 
fails or ref uses to com?lY ~ith an admi~istrative order issued 
under the section, or to Section 107 cf CERCLA which enables tPA 
to seek treble da~aoes from any res~onsible party who fails with
out suff ieier.t cawse to comply with a Section 106 administrative 
crde r. 

~ith regarc to enforce~ent proce~ures, two particular issues 
have arisen. First, some States work infonnally with responsible 
parties, which can lead to arrangements that are difficult to 
enforce successfully. Second, State ne9otiations with responsible 
parties often are conducted without a time limit, and in some 
instances involve one round led by the administrative a~ency and 
a second round led by the attorney 9enetal's office. In either 
instance, negotiations easily can become protracted.l/ In these 
circu~stances, it is often difficult to assess the effectiveness 
or the likelihood of success of State enforcement efforti or 
ne;otiations. This uncertainty makes it difficult for·EPA to 
define, or to plan for implementation of, its role at the site 
in a manner that is &ensiti~e both to State concerns and to public 
concerns about achievin; response objectives at the site. Further, 
thi1 type of situation can create EPA/Stat• conflicts if site or 
programmatic concerns cause EPA to conclude that effective enforce
ment action is required on an expedited or more certain schedule. 

1/ EPA 1& experience ~ith negotiations without time limits resulted 
!n the a;eney developin; a policy which tar9et1 ne;oti1tions for 
canpletion within 60 to 120 days, unless more time is needed to 
resolve complex issues with responsible parties who in the agency's 
view are negotiatin9 in Qood faith. 
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~esc~rces. Funcin; for State hazardous waste enforc:emer.~ · 
pr09rams, whether from appropriations or in some instances from 
fees and taxes, ranges fro~ ne~ligible to substantial. The norm, 
however, is less than adequate. A survey conducted by ASTSWMO in 
mid-1983 showed that antici~atec FY 1984 increases in fundinc amon~ 
the responding 4i States still ~ould leave these States, in the 
BQQrei;ate, 'With staffinq levels some 40 percent short of optirnu~. 
The aurvey'did not categorize technical and administrative person
nel resources as either program• or enforcement-specific, but this 
distinction is not significant, because enfcrcement activities 
depenc extensively on technical resources, and the survey indicates 
overall conditions. 

Limitec funding has had a particula~ly negative effect with 
respect to the availability of certain necessary disciplines. The 
ASTSWMO survey indicates that the number of State-employed enQi
neers (civil, sanitary, and environmental}, chemists, ceolocists/ 
hydrolo~ists, and soil scientists is less than half the num~er 
neede~. No siroilar data exist with respect to legal resources 
available to State ac~inistrative agencies and attorney gener~l 
off ices, but discussions with State officials indicate that more 
resources are necessary, particularly with regard· to pa~a-legal 
personnel, investigators, and administrative support. 

Li~itations in State fundinq also have been felt with recar~ 
tr labcratory a~d analytical eapabilities4 trainin9 oprcrt~nities, 
and the.adequacy o! case preparation and documentation. 

The net effect o~ these resouree limitations is to constrain 
the scope of State enforcement activities, particularly with 
respect to the number of actions that can be taken, but also.in 
part with res?ect to the ~etail of field investiqation anc site 
analysis. 

ACTIO~S TO Bt TAKC~ 

As is clear from the surnznu·y discussion of -issues ~onfrontinc 
EPA and the States in the current relationship, so~e·issues cannot 
be resolved throuoh this statement of policy. For example, funcing 
assistance for additional personnel resources needed by the States 
is beyond the current ability of EPA to provide, and any inade
quacies that may exist in State leQal authorities is a matter for 
States to resolve on an individual basis. However, most of the 
issues can be resolved by £PA and the States throu~h the actions 
described in the remaininQ sections of this document. 
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. !hese aetions are.basec not only on the qeneral ~uiding 
p~1nc1p~es stated earlier, ~ut also o~ a specific operatinQ con
sideration. EPA is responsible for listing sites on the National 
Priorities List and for deleting sites that have been cleaned un 
appropriately. This means that EPA has a responsibility to ass~re 
to the extent possible ~hat human and environmental ris~s at NPL 
sites are eliminated or at least reduced to acceptable levels. 
Sites cannot be deleted without such assurances. 

The actions to be taken, described in the remainder of this 
document, address: 

• 
• 

• 

• 

0 

• 

• 

0 

funding assistance to States, 

criteria for determining lead responsibility for enforce
ment sites, 

enforcement planning activities, 

extent of EPA and State involvement in the other's activi
ties where the other has the enforcement lead, 

development of £PA/State Enforcement Site Agreements to 
clearly delineate the EPA/State relationship at each 
enforcement site, 

rnechanis:r:s .f:r s~.ari:-:; e!"':~orcef'lent inforir.ation, 

State involvement in the development of £PA enforceme~t 
policies and guidance for NPL sites, and 

ongoing cooperation with States through ASTSWMO and ~AAG 
to deal with issues that arise in the future. 

Fundino to Assist State Enforcement Activities. It is clear 
from the ASTSWMO survey that States require a broad range of 
assistance to support needed qualitative and quantitative increases 
in State enforcement activity •. ConseQuently, the issue of enforce
ment funding assistance from EPA was a major focus of an agency 
·work group that was formed tQ consider ways in which the scope of 
multi-site cooperative agreements might be expanded. ASTSWMO anc 
NAAG were represented on the work ;ro4p. 

The EPA Off ice of General Counsel (OGC) concluded that CERCLA 
authorizes the agency to fund remedial investigations and feasi
bility studies at State-lead enforce~ent sites. Accor~in;ly, the 
work 9roup developed 9uidance to incorporate these activities in 
multi-site and individual site cooperative agreements. This guic
ance will be issued as part of ~n addendum to the manual State 
Participation in the Superfund ~eme~ial Program. Funding of Rl/fSs 
at selected State-lead enforcement sites will begin in FY 1985. 
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However, the Office of General Counsel also concluded that 
CERCLA does not authorize funding of other State enforcement costs. 
In its opinion dated July 20, 1984, OGC state~ that •the Superfund 
eliQibility of State enforcement costs is limited to those activi
ties authorize~.b~ se~tion 104(b). Section 104(b) authority does 
not extend to lit1oat1on or other efforts to compel private party 
cleanups, or to monitoring or community relations activities asso
ciated with such cleanups. Payment of these State enforoement
related costs w:11 require more explicit statutory authority than 
exists in section 104.• 

Site Classification. Current interim guidance for classify
ing sites as Fune- or enforcement-lead establishes criteria for 
making classification detet"Tllinations. It does not, however, pro
vide specifically for State involvement in the process. While 
some Regions may consult with States in making classification 
decisions, there has been no consistent effort in this regard. 
The result is that there have been occasions where sites that have 
been classified as fund-leac mi~ht properly have been classifie~ 
insteac as an en!orcement site, baseo on infoC"Jtlation and data 
available to the State, with the State assurninq the lead responsi
bility. Accordin~ly, Regions should consult with States in classi
fying sites to ensure that fuller infonnation is considere~ before 
decisions are made. The final site classification ~uidance will 
incorporate a?propriate provisions. 

The Recions a~~ S~ates should jointly make determinations as 
to whether an enforcement site .is to be £PA- or State-lead, or 
•shared-lead" where both the ~egion and.the 'state will pursue site 
eriforcement. A site should be classified as EPA-lead or State
lead where direct participation in enforcement actions on the part 
of the other is not anticipatec or is expected to be minimal. A 
site should be classif iec as shared-lead where the Region and State 
det~rmine that joint enforcement action can best achieve effective 
site cleanup. ReQardless of a site'• classification, the Re9ions 
and States should adhere to the provisions described later in this 
document regarding ~onsultation and cooperation in the course of 
enforcement activities. 

In deterrninin; lead responsibility for enforcement sites, the 
Regions and States should apply the followinQ considerations: 

(l) past site history, i.e., whether there has been EPA or 
State enforcement activity at the aite1 

(2) the effectiveness of enforcement actions to date1 

(3) the strength of legal evidence to support EPA or State 
action: 
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(4) the severit · :f prob!e~s at the site: 

(5) the nationa: ::;~i!icance of legal or technical issues 
presented b; :~• Slte: and 

(6) the availability of EPA and State legal authorities and 
personnel and funding resources adequate to enable 
ef (ective action. 

A site initially classified as State-lead on the basis of the 
above considerations will be classified finally as State-lead if 
the State assures that it will: 

Cl) prepare, or have the responsible party prepare, an R!/FS 
(or equivalent as agreed by the Region and the State),2/ 
and provide for public comment, in accordance with EPA
guidance: 

(2) con~uct ne;otiations with responsible parties fo.nnally 
(e.~., cul~inating in the issuance of an enforceable 
ord~r, decree, or equivalent) and, to the extent practic
able, within agreed time limits: 

(3) provide f~= public comment on settlements, voluntary an~ 
negotia:~: :leanu?S, and consent orders and decrees in 
accord!n;a ~ith EPA guidance: 

(4) purs~e and ~nsure implementation of a remedy that is at 
least as protective of public health, welfare and the 
environment as a cost-effective remedy as that tet1T1 is 
defined in the National Contingency Plan: and 

(5) keep EPA informed of its activities, including ·consultin; 
with the Reoional Offic• when issues arise that do not 
h&ve clear-cut solutions. 

These assurances should be incorporated in the EPA/State 
Enforcement Site Agreement (described later in this document). 

21 In accordance with agency guidance issued on March 27, 1984, 
regarding procedures for deleting sites from the NPL, documenta
tion to support deleting a State-lead enforcement site •should 
include the State feasibility study (if one has been prepared), 
••• or a copy of an EPA or State study, or an EPA or State revie~ 
of a responsible party study or documents, used by the Region to 
determine that • ; • no further cleanup is appropriate.• To the 
extent that a State or responsible party conducts an RI/FS in 
accordance with agency 9uidance, the deletion process for State
lead enforcement sites will be simplified. 
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Where a Stat~ is una~le to provide the above assurances in 
connection with a site that initially has been classified as 
State-le~d, the site ca~not f~nally be desiqnated as State-lead. 
In such instances, consideration should be given to classifyinQ 
the site as shared-lead so that State enforcement interests can 
be directly represented in site actions. 

Finally, all current EPA- and State-lead enforcement .site 
designations should be reviewed by the Regions and States in 
light of these criteria and modified as necessary. 

Plannino. In accordance with recent aqency ~uidance, site 
manage~ent plans are to be de~n:--~d for all sites on the National 
Priorities List. As indicate ? guidance, site management 
plans are intended ~rincipalli ~ynamic planning tools for 
allocatinQ resources and estima~ _ the ti~ing of technical and 
legal actions. ror EPA-lead enforcement sites, the Re;ion sho~ld 
develop the plan in consultation with both the State adrninistr&t·ive 
agency and the State attorney ~eneral's office.3/ Such consultation 
is necessary to ensure early that interested State officials are 
aware of the general sche~e and timino of EPA's intended actions. 
For State-lead enforcement site~, the-State should deve2op the 
plan in consultatior. with the Region~ and obtain the concurrence 
of the State attorney general's office before the plan is .adopted. 
Site rnanage~ent plans for shared-leac sites should be develo~ed 
jointly. 

Extent of EPA Involvement in State-lead Enforcement 
Actions. There are two aspects to EPA involvement in State-lea~ 
actions. The first concerns the type of assistance and support 
that the Region aQrees _to provide. The second concec-ns actions 
that the Region subsequently determines to be necessary in the 
course of State enforcement activity. 

Alnong the types of assistance and support that Re;ions can 
provide are review of technical and le~al documents, making con
tractor assistance·available, providino dic-ect technical assistance 
throu9h Regional personnel, and providin; expert witness testimony 
through EPA or contractor personnel. Re9ions should plan to 
review technical and legal documents associated with State-lead 
enforcement sites; other assistance and support should be provided 
to the extent that resources allow. Appropriate provisions should 
be incorporated in the EPA/State Enforcement Site Agreement. 

31 In some States, the attorneys who prosecute enforcement actions 
are assigned directly to the proQram offices. In this situation, 
involvement of the attorney general's office may be u~necessary. 
Therefore, statements made at various places in this document 
referrino to consultation with or concurrence of the attorney 
general'• office should be read in this context. 
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Where a State does not ~!nt EPA assistance in its site aeti
vities, particular~y with r~;ard.to review of technical and leoal 
documents, the Re~ion shoul~ !~vise the St!~e that it must acce~t 
the risk that cleanup may l!:~~ ~rove to be inappropriate. In 
such an instance, the site ~=~:~ net ~e removed froi the NPL, anc 
•ubsequent EPA enforcement action might be necessary. 

Re9ions should continually monitor State-lead enforeemcnt 
activities. Where the ~egion determines that the terms of the EP~/ 
State Enforcement Site Agreement are not. beinQ followed or that the 
State is not making effective or limely progress, the Reqion should 
consider involving the agency in site activities to a greater degree 
than previously agreed. Potential actions include taking enforce~ent 
action in lieu of State action, and assuming lead responsibility 
for the site. 

DeteC'r.'linations regardin~ whether oreater £PA involvement is 
necessary, and the nature of response,.will be made jointly by the 
Region and the Office of ~aste"Proqra~s Enforcement in accordance 
with the following considerations: 

( l ) the State's willingness and ability to correct the 
pr-oblem: 

( 2 ) the ava ila!:Ji l i ty of £?A resour-ces: 

( 3 ) the likely efficacy of EPA action; and 

( 4 ) the significance of agency inaction. 

Wher-e Federal enforcement action is contemplated, the decision 
to pursue such action will be made also in conjunction with the 
Off ice of Enforcement and Compliance Monitorinc - Waste. 

Extent of State Involvement in EPA-lead Enforcement 
Actions. State interest in the conduct and outcome of EPA enforce
ment actions must be recognized, and State experience and expertise 
accommodated in EPA's ·site activities to the extent possible. 
While mechanisMs are created in various sections of this policy fQr 
coordinatinQ the plannino and execution of enforcement actions, and 
for keepinQ States informed of the status of EPA actions, apeeif ic 
provision also needs to be made to consider State interests, exper
ience, and expertise in the course of EPA enforcement activities. 

Aecordin;ly, Re;ions should consult and, wherever practicable, 
seek agreement with the States in the desi;n and conclu•ions of 
RI/FSs, in the identification of the reco1"\1Tlended remedy to be 
puniued with responsible parties, and in the determination of the 
final remedy. There may be occasions where time or litioative 
constraints preclude efforts to consult or seek agreement wit~ a 
State. In such cases, the Region should proceed with its actions, 
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but also should ir.form the State of the circumstances as soon as 
possible. Situations also may arise where a State is unable to 
aoree with a particular action. In these instances, to the ext•nt 
that time and other considerations permit, the Region ·ahould seek 
to resolve the issues which prevent Stat• agreement. However, 
abaence of State a9reement initially, or inability subsequently 
to resolve any outstandin~ issues, is not a bar to necessary an~ 
timely action by the Region or to determination by EPA of ·appro
priate action to be taken. EPA. r~eoonizes that a State may seek 
additional remedy through its own authorities if the State dis
a~rees with an EPA action. 

EPA/State Enforcement Site Aoreements. Once lead responsi
bility for an enforcement site has been finally determined, a 
site management plan has been prepared, and the extent of antici
pated EPA and State involvement in the site determined, the Recion 
and State should develop an EPA/State Enforcement Site Aoreement. 
The Agreement will delineate the roles and responsibilities of 
EPA anc the Sta:e, lead officials or contacts, mechanisms for 
coordination and communication, and any other arrangements or 
understancin;s, includin9 the ap~licability of State standards.~/ 

The pur?ose of the Aqreement is to ensure that the extent of 
the £PA/State relationship at each site is fully thou9ht ·out and 
documented to prevent later misapprehensions or misunderstan~in9s. 
{Detailed 9uicance for preparin~ the A~ree~ents ~ill be develo?e~ 
in consultation with ASTS~~o an~ ~A~G and issued separately. In 
d~veloping the ~uidance, consideration will be·qiven·to makino pro
vision for multiple sites to be incorporated in a single Agreeme~t.) 

Sharin~ Enforcement Information. As stated previously in 
this .Policy, the aosence of a system for sharing enforcement status 
information often has left EPA and the States with little kn·owledQe 
of the actions of the other. 

Development of site manaQement plans can be an effective 
starting point. Since a site .mana~ement plan is to be prepared 
through consultation between the Re;ion and the State, and since 
it must be updated periodically, a mechanism has been created ~or 
be~ inning and continuing • i.te-speci fie diacusa ion and inf onna ti on 
sharin9. This applies eQually to EPA-lead and State-lead enforce
ment sites. 

4/ EPA will endeavor to incorporate State atandards in the selecte~ 
remedy where the State standards •~e consiatent with a cost-effective 
remedy as defined in the NCP. Accordinqly, Re~ions and States sho~lc 
explore the applicability of State atandards end incorporate the out
come in the Site AQreement. Where the Re9ion and State are unable 
to a9ree, the State may choose to pursue independent action under 
its own authorities. 
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In ad~ition to EPA con~aets with States to keep site manaQe
ment plans current, the ReQ1on and State officials, includinQ 
represenut i ves of the State's attorney general, should meet 
periodically to review the status of EPA and State actions. The 
review should concentrate on NPL sites, including the status of 
enforcement and responsible party RI/FS activities, but potential 
NPL sites may be addressed as well. Frequency of these m•etinqs 
is a matter for Regional and State discretion, but should be no 
less often than twice a year. Further, the Regions should contact 
appropriate State agencies regularly to advise them of impending 
actions and keep them abreast of developments, and States similarly 
should inform the Region of impending actions and developments in 
State enforcement activities. Arrangements regarding these contacts 
and meetin~s should be incorporated in EPA/State Enforcement Site 
AQ C"eements. 

Finally, agency guidance in two areas creates additional 
mechanisms to keep States informed of EPA's enforcement activities 
and to allo .... State comment. The pending community relations gui
dance provides for a public eomm~nt period both on administrative 
orders on consent and on remedial investigations and feasibility 
studies, including those prepared by EPA or responsible parties 
for Federal enforcement-lead sites. (Both provisions are amono 
chan~es to be proposed in the National Contin9ency Plan.) Further, 
guidance iir.;:ilementin~ a_gency rules re<;anHnQ interQovernmental 
review of certain agency actions provides up to 60 days for States 
to comment on the agency's intent to initiate RI/FS activities. 
While responsibie party RI/FS activities ere not included in the 
intergovernmental review pr~cess because they ~o not constitute 
Federal actions, they nonetheless will be S.Ubject to State revie~ 
in accordance with the impending community relations Quidance. 

In implementing the community relations review procedures, 
the Region should assure ef feetive opportunity for State comment 
on consent orders and decrees (the latter subject to public comment 
by Department of Justice regulations), an~ a~ency and responsible 
party RI/FSs, by providin9 copies of the documents directly to 
interested State administrative agencies and to the State attorney 
general's office. These activities, however, should not be re
;arded as a substitute fo~ the extensive consultation and coordi
nation with States ~•scribed earlier tn this policy. State 
interests are to be consid•r•d, and accOIU\odated to the extent 
practicable, prior to public comment peC"iods for a9eney actions. 

t>evelopment of Policies and Guidance. The agency is pro
ceeding to develop enforcement policies and ouidance on • broad 
range of NPL site issues, end w.ill continue to do so for some 
time into the future. The value of increased State involvement 
is clear, es is the need for timely distribution of policy end 
9uidance documents to the States. 
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Wherever practicable, EPA will provide opportunity to eo~~ent 
on draft NPL site enforcement policies· and guidance documents that 
are of interest to States. The opportunity will be made available 
either to all States through· the Regions when time permits or, when 
time constraints are particularly acute, to representative States 
through the Association of State and Territorial Solid Waste 
Mana9ement Officials and the National Association of Att~rneys 
General. Further, for those issues ~hich will require substantial 
effort to study and resolve, E?A will seek to increase State parti
cipation throuQh early consultation and, where appropriate, by 
including State representatives on any study or work Qroups that 
may be fornec. 

Once policy and quidance documents have been made final, the 
~e9ions should, upon receipt, provide copies to State administra
tive agencies and attorney general off ices, and make arranqernents 
for briefing State officials where appropriate. 

EPA has an interest also in State hazardous waste enforcemen~ 
policies and guidance, and encourages States to consult with the 
P.e;ional Off ices in their development and to provide to· the Regions 
copies of final documents. 

FUTURE EFFORTS 

EPA intencs to continue to work directly with States, and 
throu~h the Associa~ior of State and Territorial Solid waste 
Management Officials and the National Association of Attorneys 
General, to allow frequent anc regular meetings of State represen
tatives and agency officials. Through these arran~ements, E~A 
and the States will be able to continue the dialo9ue, begun in 
the .. course of develo?ing this policy document, t

0

0 find solutions 
to· issues that arise in the cour-se of CERCL.A and relatec State 
enforcement pro;rams. 
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Halardoul w .... lnf°"*Mnt ltolk:y 

&OINC"r. £nviranmtDtal Pl'otec\iOD 
.Apiu:y. 
aenoec ltequnt for public commet. 

-.&lll'r. n. Apocy ii publia!Wlf 
today Ill inttnm CERCl.A Nttltmtot 
policy in order to 10lic:i1 public com.m111t 
Oii it. Tbt policy fOVtml pnvatt pany 
d11mup and conll'ibutio11 propoala 
udar Ull Colftpl"lh&DliYI 
EaWanmmt&l Rupoa.1. CompenNt:ion 
ud Lia bill ty Act or tlleD ("CERCLA" or 
"Supcmusd"). 'nit Aleney it 1.IJo 
publilhina 11an111achme11t a mort 
dei.iled disCUNiOD of l11un raiud by 
thil policy. 
OATC CQmmentJ must be provided on or 
btfort April a. 19&5. 
"'°" ll"Ulm4P IMl'Oln&ATIOll eotn'Ac:T: 
O.bbi1 Wood. U.S. £nvuonmental 
P!'ot1ctio11 Asency. Office of W1111 
Prosrams En!orcemtot. WH-SZ7, 401 M 
SL SW" W11bin1too 0.C. 20480. (;o%l 
382-6829. 
~NTA9t't' IN1'°"1llAT10M: This 
i.ntenm policy d1tcnbe1 the approach 
the Environmental Protection Aatncy is 
now takins 1%1 evalutina pnvatt p&ny· 
11t111m1ot propoaals far cl1&oup of 
hazardous w11t1 sites or cantribution to 
fu.Dclins or rtsponat iction under th• 
Comprehen11vt Envtronmtntal 
Responae. Comp1n11tion. and Uability 
Act (" CERCI.A" or "SOJperfund"). It 
rtfltr:tS OW' r.cenl l'llVllUlnon of 
AJency 11ttlem1n1 polici11. The polic:>· 
is also pn1raUy applicable to imm1n1nt 
hu.ud ea.forctment acuona IU!der 
aection 7003 or RCRA. 

Th• A1ency·1 l\azardous y.·aate 
11tt11ment policiu have r11ulted in 
nu.meroua comprebenaivt privalt pany 
ciHDUpt. and ill llnlll&tr Mtdamazlta 
witb pl"iv1t1 ~n. Som• pota11tially 
rnponaible pani•• (P!Ull). bowever. 
ban arped tbal AJe'Ql:'J 11ttlement 
polic:iff have roetered litilation. and 
ditc0urapd voluntary privatt pany 
cleanup acticma. Tbly bavt :UUHlld a 
nu.mbtr of dwllea. ncli u expa.nciad 
l"ILHMI from liability for PRPs and 
roulint provi1IOD to PRPt of protection 
aptmt po11ibl1 contribution actiona by 
DOD-Nttli.nl partial. Tb111 llllltlliont 
bavt been mad• with lht expectation 
that 1uch c:hanll• would 1ubltantially 
1ncoura1• volunlll)' mpcmst. 

Th• Astncy·1 interim policy on 
CERQ.A CHI MIU11111nl hat lhitl"l!Ol"I 
bHn amtnded to: 
-Include additional ir:untive1 for 

printt pury cleanup: 

-AnicWl It policy .deciaiOIU prwYioutly 
made on a ca11 by e&M baail iD 
tvalu&tiq partia&l&r 11ttl1111111t 
oaers: 

-Adclntu additiau.I policy con::.l'DI. 
iZlcl~ l"llHMI from liability 1t1d 
canll'ibuCiCHl prottditt 1t1d. 

-lnclud1 a tta temnt of tht pDlt"ll 
pn.ncapiH fllvmliq DWt CERQ.A 
ldorcem111t prosru:i. 

nil policy .... fonb the pDlft! 
prindplee IOYW'Ginl pnvac. pany 
Mttltmmt Ullder CEP.CA and 1ped6c 
procedurn far Rfsioaa and 
Hudquarter1 to 11111 m UMUillr pmac. 
party Hltlnwll p!'OpCIM1a. lt addraMt 
D190Ci11iona CDDClnWll CDDdllct of or 
conlrtbuticm to th• rtmedf dewmizl9d 
by the Apslcy U a 1"1111111 or tht 
remedial inftltilatiom uid f1uibility 
1tudi11. Tb• followm, topica at1 
covered: 

1. Central plindplt1 for EPA review 
of private-party cleanup propoaals; 

2. Mana1eruut suid•lin•• for 
nttotlation: 

3. Factort 90v1mins 1"111111 of 
Wormanon to po1annaUy l"l1ponaibl1 
panies: 

4. Cnteria for autuinl Nlt.11m1nt 
offe!'I: 

5. Partial cleanup propoaals: 
e. Contribution amoq r11ponaibl1 

partin: 
7. lelHIH 1Dd COVID&nll not to tur. 
LT&111t1 for liU,1tion: 
9. Timmi for 11qotiations: 
to. Manqemet ud l'l\'itw of 

aettltmtnt n1totiatioD1. 
Tb• policy doe1 1101 explicitly 1ddrt11 

PRP participation iD Iha Apney'a 
1tlection of remtdin for private party 
cl1&Dup1. That topic wat addrtuad in a 
memorandum lrom 1At Thoma• and 
Cclunnty Price. mtitled ''Participation of 
Potentially Ruponaibl1 Parties in 
Dev1lopmat of R.tmedlal lllvntiptions 
and FeaaibWty Studia llllder CD.Cl.A" 
(M&n:h 2D. 11M~ 

T1lt J!Olicia and procecll&rll Ml forth 
In the lntarla policy .,.. pid.IACe to 
ApllC)' ud othtr ~I 
ntplOJtn. The poliCJ 11t1 fri 
1nforcem1nt prlortlill and proctdLllH. 
and intimal procedure• which Ut not 
appropnatt or......,,, aubjletl for 
Nltmakina. Tbua. the policy don not 
comtitut1 nalemUina by tbe Aflllcy. 
and may not bt Nlied on to c::1at1 a 
lllblWlti•• or procadural rilbt or 
btntftt enlon:.able by any other pert=. 
Tbt IOYIJ'Mlftt may. tbeNfore. tau 
action lbat ii at ••riuca with policin 
and proc:edum contained ill thil 
document. 

Tht Almcy ii piabU.hinl and 
anlicitU\I comment on ttua intanm policy 
fo~ a r.umber of rt11om. The Aa1ncy 

~ Wt the public i• vtry 
concemed with huanlo1i1 wuta 
~orctmt.111. Wt h.li1ve that tbil policy 
will aubttannally benefit th• public by 
111ccur111111 mponaibl1 parut1 10 
Ulldenu1 approprla t1 uid lo11111rm 
remldi11thlollah11rtlemm11. Wt cl.a 
believe Iba t tht policy will yield ti.tter 
ra"1t1 i.1 tlto pubUc ud poltadally 
l"ltpomiblt pan1tl WMi&rstand tbe 
poUcy and Olll' reucnia for adopti.llC It. 

Thia policy WU on,m.lly dnltad in 
Dectmber. 1111S. lw btea tilt sub;.ct of 
Dte!lalYI l"l"'IW u.d enJuatiOft by•a 
Apncy ud t!l. l)sputment of J111tic1. lt 
LI thtr1fott beiDI pablialaad u 1.Dtarim 
policy. We will ren&lua11 tb.ia polJcy 111 
upt of ow woriWla 1xpen1nce with 
lmpltmeWlf it. and the public 
commenta that we l"IClive. 

The Afeney 11&tem111t of policy 
follows. A mor. d1111l1d dJ1c~u1on of 
iuu11 for public commtnr ii 111cludec! izl 
the Appe:ulix. 

DI ted: f&m&al')' :s. ~. 
Jack W. McGtsw. 
.4ct1111 .4u11ta11t .4dmini11JV/.Dr. O"ica r1f 
Solid Wcuu Clld EIMtJencr IU•Pol'IU. 

0.1ed: ltnll&I)' za. l• 
c.un.., M. Pricl. 
li#ilt0111 Ad1111n11troior. Offi" r1f 

£nfo1"1Mnt ond CD111p/Jan12 Mon1tarrflf. 

MlllDorudwll 
Dlctmblt L 1 ... 
Subject: lllttnm CEP.Cl.A Settl1m1nt 

Policy 
'°rem: lAe M. Tbomu. Almtanr 

Administrator Office of Solid Wute 
and Emt~ency lttsponu. CoW'tnty 
M. Pnce. AJ11111nt Adm1ni•tr•tor 
omce of Enforctmenl and 
Compliance Momtcnna F. H1uy 
Hab1cht . .n. An11tant Attom1y 
C.n1~l Ll1\d and Natural R.t1outet1 
Divlaion. Dtpanm111t of ]1Dtic:e 

To: P.qioul Adminiltratol"I. R111om I
X 
Thia memorandum Ntl forth the 

,.neraJ prtncipl11 90vtniinl privalt 
party MtUtJUAll Wldtr CERCLA. mid 
apectllc procadurt1 for tht Rqiona ind 
Headquartm to llH in a11111ina private 
pcrty Mttl.:nmt propoNlt. lt addrtu.t1 
Iha followinl 1opica: 

L ,.neral pr".acipla Ior EPA r.vi1w of 
privata•party claaniap propoul1: 

Z. manqemeat pdeliAH for 
nqotla lion: 

3. factOl'l IOYlmi!ll rt!lltr of 
inform1tlcm to potentially mpon1ibl1 
parties: 

4. criteria for evaluatinl 1111lemen1 
offers: 

5. partial cleanup propo .. 11: 
a. contribution llDOl\I reaponaiblt 

partit1: 
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1. ..i. ... and coavtDUtl not to nr. 
II. t1rp!t for 11ti11Uon; 
'· limiAt {Qt ~·ti&\iQU. 
ta. mantp!Dfllt and l"lvi•w ol 

.. ttlem1nt1-.oisanona. 

""1lcabillty 

Tb.it m•motUcfum incorpora111 tbt 
dral\. HuardOUI Wute CaH 
S..ttlem•n.t Polley. published in. dnfl Ui. 
December of 1913. It it appliceblt cot 
OGJy co multiple plJ1Y cau• but to all 
d.U h&Uldoua wuc. u.1~111101 
Cl.Ml ~r S11~ lt ii '~'I 
applieablt to iDldW\IDt huanl 
12lforcem•nt acttct111 under MCtloa 1003 
of JlCRA. 

Thia policy .. ~blilh.& et\\et1.1. fot 
evalu.d.DI 11riv1tl party uttJ1rn1nt 
i:iropoula ta conduct or co11t:ibut1 to the 
fwicW!I of l'HponN 1ctiont. induditl1 
Mllhnl and remedial actiotu. \t a\10 
1ddreu11 11ttl11111nt propo11l1 to 
contnb11•• to fundinl 1fter a l"l1pon•• 
1ctio11 bu b11n ca:npltied. It does 1101 
adcireu pnvate-9&rty Pt1l',)<ll&~' \o 
conduce reznecilal i.Dvt1ti11tioiu and 
fea1ib1li'Y 1tuclie1. Th11e propoaala ,.l't 
to bt 1v1lua 11d ut1der cnten1 
establlabeO. U\ the po\\cy rJidance from 
!.et M. 'Olomaa. ,.,1i1tut 
Adauru1rr11or. Office of Solid Wut1 
1nd £m1rpncy Rupome. ind Coll11Zle)' 
Pon.ce. M1\1\an\ ~dnun:1tr11tor. Ol!ic:e of 
En!orcein•nt and Compli1nce 
MoD.itorlni 11uitltd "PuticiPlllon of 
Pottatially R11pojS1iblt Patti11 ill 
Otvelopment of Rtmtdi1l 1nvestig1tio111 
ud Fea1ibillty Studi11 und'~ CE.ttCJ.A", 
(March ~. 1984 l 
\. Cavtl 'P!\nQp\H 

Thi Cov1mm111t'• 101I ill 
impltci•nling WCI.A i1 to ac:hieve 
eff1c:tivt and ucpedittd Qe&nu"P at u 
many uocontrolltd buardoua wute 
f1cWtiH.•• pouibl•. To acbieve thia 
roa.I. the Apacy II committed to a 
•t.roq ud TIIOTG'!aa emortnmlt 
l7!'0sram. Tbt Alfllcy hH .,,.~major 
1dv111Ctt lb ffCW'inl cl•ID1'P at eom• of 
tJie n.atlan'a wont buudoOI waata 1ltee 
btcaua1 of iu demonaira~ willinpta 
to 1111 t!s• Fu.ad and to pt&l'l1ll 
1dmini1tt1tlV1 and tud.iciaJ nforcemal 
actiont. ln addition. tbt AsfnCy lw 
obtained kty dtcitloftl. on nc:h iuun 
11 Joi.at 1nd 11veraJ liability. whic:h have 
further advencad ilt tnfol'C912'9nl 
efforts. 

The Aftncy recoptizn. however. that 
Fwad.financtd cl11nup1. 1clz:tirti1trativ1 
acton and liti91tlon will not 'ot 1ufllci1at 
to acco111;:iU1I: CERCLA'1 coals. and that 
voluntuy cleanup• ere 1111ntill to 1 
IUCctufui progT1m for cl11nup Of tht 
nation's h•urdou• wure silC!,, The 

A.-t:'/ II datttfott f'IHvalualiftl ita 
,.ttJ1111nt poJJcy, ill lilbt ol tbrff ftall 
•~t\~ca ~tb. \\"°ti.t.ti.<:W. •wi 
litil•l1on of haZIU'doUI w111t c.aaea, to 
l'IJDOYI or tlSiaimist ii pouibl• tht 
11Dpedimtlltl to voh.mwy cleanup. 

A& ~ "'lllt ~( Ul.i' '"''"'1to•n\. ~
Af111cy b11 i•tUiecf tbt followta1 
.. atral prtlldplu that aovem itl 
Supttfund llliOl'Ctmdt propaai: 

• '\'\.•pl ~t ".h• ~'a. 
att0datinf pnyate party deuup and izi 
.. tt1U1mt of lauatdoua watte ca111 ba1 
beell &Ad will con:t:m111 to be to obtain 
~\)\Nd•~ 'o"J \t.. ~'l'o\a 
partill. 01' Collect to:IC of tht COltl of 
U.. c.laaauii actiocL. 

• Ntpruted !'Ml .. JIU1)' 1etioni.,.. 
~tit.l \1) ••!~~~ft>? 
d1&J1up of the a1tion'1 hualdoua weate 
• 1 .... Aa 1f1tcUvt prosrtm depend.a OD I 
balanced approach relyina an a mix ol 
r'\U\d·t\nu..~~ tiut.~f. ... ~\mUTy 
1f'"menu !'teched ihroulb 
at1otiatioa1. •ad lltif&tio11. FuJSd· 
tltsanctd cJ1anup ind IJtipttoa under 
en.cu ..n\\ "1)' ~ ~~ .... b9 
1uffici1n1 to a11Ul"I tl:t 1uctts1 of thia 
claanup effoM. Jn 1ddltian. txpaditiout 
cl11nup rue.hid thrci11Jh neaoti•ttd 
111rueT111~a \11 11ni•n'b'at 'tO 11rou-.c:wa 
liti11lion. 

• A sttortl enforcet11tnt propm ia 
t11•nbal to 1ncouni1• \'0Jwn1tY 1ctio11 
°ti)' '?Us. S.tliMI: 'ltl& -~Olli IJ'I 
particululy valuabl1 machaniatm for 
compellin1 i:ltlJltrpl. Th• •ft•~VIDlll 
of nqoli1t1c1n it mte,rally rtleitd to tht 
1ff 1ctiv1n111 o! enlorcame:u aitC 'Fund. 
~1nctd cl••nup. Tha demonstr1ted 
Mllin1n111 of !h1A;fncy.to1111 the 
Fund to cl.,n up 1it11 and ta talr.1 
en!orctml!nl •ct.ion iJ our 11t01t 
important tool for ach.i•WiJ nefoti1t1d 
,.ttJ101ntJ. 

• The li1billty of po11ati1lly 
rtlPGlllible pani11 ii mtct. joiJ!.t and 
MYll'IL WIU tlwJ c.ID dearly 
d1lllDD1trltl that the barm at die •lie ii 
dlt'laibU. Tiii recopidan on !hi pan o! 
NfPOUl'blt partiee dial they mtY i,. 
jointly wl ""'8llp liable ii a •alual* 
impetus for dine puda to 1Uch die 
•f'"lllllllt that ara a1C1U117 for 
nccauh:l neaotialioos. Without 111c:1t an 
impetu.t, HfOtiatiau n&D I rtlk of cialay 
btcaue of diaqrtemalta over tba 
patUcu.l.an or •ch rupouiblt party'• 
coJStribuUOft to the problmu ar lh• 1itL 

• Th• AJeDcy NCOfDiza !:hat the 
factual •trtnttha ed ••abeue• of a 
patt!Cldar ca• an NllVIDI ID 
evaluatiq ..nlawat propoull. The 
Aftncy mo ~ lhat coutt1 may 
contldtr difftrlllC91 1111ona def1ndant1 
in .Uoca tint tl•YZD•nu amont i;i1rti11 
.held jointly and N\'lraily Uablt under 
CEROA While th111 111 prtmarily 1h1 
C:onc1ms of Pith. the Aa•ncy will 1bo 

conaidtr a PRP'1 concnbulion to 
probl111t1 1t lh11itt, tac!udin1 
CDr.'Q'\~lit\OTI o~ "'''''· in IHtaai111 
propo11l1 for settlt1:11n1 111d Ill 
idtatifrtnl tarpts for li1111bon. 

• S.Ctioa lOll of We.A providt1 
c:ou:u w\Ui )'Q1114itUon lo srant auth 
l'llitf 11 tbt public illterett and the 
1qwtit1 of the"" 1111y ,.quite. la 
•lltUUli propofll• for 11tUamm1 1nd 
id1.11lif>'inl tarret• for U111ation. the 
Apney will con1id1r 1qrtnbq encl 
mtU11tinf !actors and 1ppropria 1t 
eqllitablt facto,,. 

• In many =-..mu11ncs•· cleanup• 
cu bt •tarted more quiciJy when 
pri\'1t1 partln clo lbt work th111111Jvn. 
ratbn 1hu pnmd1 money to the FUlld. 
It ii thtl'tfort, ,rtftrabit for pnvate 
ParUtt to conduct clt1.nup1 them11iv11 . 
n\ber than aimply provtd• funda for thr 
St1t11 or Federal Ciovertlll\ent to 
conduct the cl11.nup. 

• Tb• As1ncy will cr1at• a climlte 
that it receptive to priv.111 party d111nup 
pro901a!s. Ta tac:ilit111 a1goti1tion1. th1 
AICCf will mue certain information 
1v1ilatil1 to prwate pa.met. PRh will 
nor'ID.ally have an opponu:lity to be 
involved in tht 1tudiu uu<i to 
determine U!e apprc11:iue 1xter1t of 
~mady. Tb1 A1•acy wt<l c;o111ider 
ttlll~mt propo11b fer clteup of Ins 
tl\u. t(IQ'l oC ctt~U\l &<:ti1/ttiu ot 
cleanup co111. Fi~lly. upon Htllift& with 
coopvative pa.rt111. lilt aovem.ment will 
vt1orollllY 1uk ,Ill Nmaui!J'., r.lie!. 
uu~~ ~'~· >;•tWu•• lT\U tttu\e 
da:nqe• whert ..ippropr:11e. from 
Put111 wboat reulc:jtrance made a. 
com.pl1t1 ntlllm•nt imj)l)t9lbl1. 

• 'Tht Aa•ncy ar.~cl?i\U that both 
the Fwsd aad ;>riVatt resoiircet may be 
used at the ••me site in some 
circull:ltance1. When the f.ftncy 1etti11 
iw \ut 'lhan lat\ ol cl11n11p co1t1. 1t 
CQ 1111 die Fund to Illa.rt that litt 
dt1.1111P will pl'OAtd npediHoualy, and 
tbln .- to raco1V UllN c:o•t1 from 
DOIHlnlina mpomlbla pattln. .Whtrt 
the Fedltal pveftlmlllt ac:cepta 1111 
tllu t- of c!t,slllP COlll and no 
ftn:aacially viablt l'llPClfttiblt par'J1• 
remain. Superfutid mollitt may bt uHll 
to tukl up tile dalftr111ce. 

• Tiit Aslncy rtCOIDiH9 th1 value Of 
ICllll tnlllt&rt of finalJty iJ2 
dtterminationa of lit bihty end i:I 
11tt1111tt111J 11nerally. PR.Pt frequently 
want aoma cer14iJlty in retum for 
111um1D1 tht cotlt o( cleuuci. and w• 
l'tCOIDiJt that tfoj~ will be • v1lu1 ble 
illCllltitt for J)ft\'ltl Plrt'/ cl11n11p. PRPI 
frtq11111tly Htk 1 final d1cem11n1tion of 
UabilitY thtougl1 cot\trib11tion tirotKtian. 
rel111t• or cov1nantt not to sue. The 
Apney will con1idl!'r rtltlfH from 
liability in 1ppropn .. tr. ~.11:;ia:n1. ind 
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wW M conawim C:aBtribuliOD 
prDteecon iD waned c:irc:wN&ucn. Tht 
~will .l.o tUt ..,...i.,. 
aWrcaawll 1CUOD llamll tlloM pa:Un 
wbOH rtcalcicruca PN\'mtl. 
MWllU!llL In bnnliDI COit rec:ov1ry 
ac:liou. tht AfeCJ Will alto attampt to 
rai11 AD)' l'lm&IZWI( claima under 
CDC:U. MC1lml 10I. to lb ui.nt 
pr1ct1cabl1. 

'n1I ~of thil memorandwn 
Mtl forth 1pec:iBc polic:ia for 
lm=Htinl tn.11 pneral priAcipln. 

h ll Mia fonh tbt manapmtnl 
~ for DllOliatiftl with IHI tbu 
all N1pGD&1blt parti• for patt1aJ 
Mttiamata. "M2il NCtlOD l'lfiect.I I.be 
Afmc>"• wiWl:ip .. to be flcxiblt by 
comidlfUll offtrt for claanup of 1111 
tbaD 1~ of cleanup tctlvitiu or coat.a. 

Section m Illa fonh ,,UdeliZIH OD tht 
1'111111 of inform1tio11. Thi Aaency 
~11 that 1d1q11at1 in!orm1tion 
facilitin more 1ucu11ful neaotiatioas. 
Thu.a. tbt Aatncy will combine a 
nroroui Prot:am for obtainizll the data 
and in!ormation n1c1&11ry to facilitatt 
Httlameot1 with a prosram for rtl1as1n1 
information to facililltt communication• 
&mOl\l l'llpon1i bit part111. 
~om IV a:id V to dilcuu the 

c ~ena for 1v1IU1tinl partial 
111L\Jtmant1. ~ nottd above. in cenain 
cin:wnatanca1 tht Aftncy will en11rtain 
Hnlamant often from PRPa which 
axtand only to part or the 1it1 or part of 
tha COltl of clea.aup at a site. Section IV 
of tbil memo fftl forth cnteri1 to be 
UHd in evaluatinl aucb offen. These 
c:literia apply to all C1H1. Secuon V sell 
forth tht Atency'1 policy conc1min1 
oL'en to perform or P•Y for di1r.n:tt 
pbaH• of an •P11rov1d deanup. 

SectioM VI and VD relate to 
concnbution prottction and rel11111 
from liability. Where appropnue. I.ht 
Al•DCY may cOtllider coatnbuuon 
protKUon ud llimtld rele1111 from 
UabWtJ to b1lp provide aome finalitJ to 
•tti.llleats. 

Section ym Htl forth c:ritarta for 
Mlac:tinl tnforcamnt c:utt and 
idtntily;q taflttl for UU,11ioa. N 
dilCUMd 1bovs. effsc:U¥t enforcemnt 
d.,,.nd1 on c:&r9fW CUI Hlection 1n:I 
l.bt c:aNful 11ltetion of tatpta for 
litit•Uon. The A1tDCf will apply criteria 
for Hlection of CUet 10 focua tufficitnt 
Ntource1 on c1111 that provide the 
broadtst po11ible 1nforc1mnt imptct. tn 
addition. ws•11 for lib12 tio11 will bt 
ldetified in li,nt of tbt wtllinpe11 of 
partin to perfonn voluntary clHni:p. u 
well 11 conv11uional litiption 
manapmeat concel"lll. 

Secuon IX HU for.A the requirementa 
,0Ytmift1 tbt WIUni Of MS011all01\1 •nd 
ffCtion X tht pro,'i11on for H11dquanm 
l'IY'ltw. These nctton1 1ddre11 tilt nead 

to ~de tbt Resioaa wttb mc:rautd 
Oaibilty ill D.110ti•ttou IDd to cbaq9 
Head.quarten l"IYiew ii! order to 
llq)tditt lilt cltlD\lll· 

D. Muapmut CMcfeUe= r. 
N~tioa 

N 1 pidelint. the AieCJ will 
DflOUatt only if tbt matiaJ DBar from 
PRJlt COD.ltitutal I wOatanlial . 
proportion of tba ooate of c:laanup at the 
lite. or a wbltuUal porUOll of tba 
utded ramedi&I. action. EAteril:ll into 
d.Laam1oa for 1111 dws a nbttaau.al 
proportion of clathp ooe11 or remediai 
tc:liOD DHded It tat lit&. would 110t be 
ID tfr1Ct1v11&H of ~t 
rwoun:... No 1pec:iAc mmmtcal 
tbrnhold for imtiat1Jll nasot1atiom ha1 
been ntabliaAtd. 

ID deeidinl whither to 1tart 
n11otiat1ona. tbt Rqiom ahould wei&bt 
the potencial re1ou.rce dtium:ia for 
conductina ne1oti1tioD1 a1awt tbt 
likelihood of flltiz!I 1~ of coats or a 
complete rtmedy. 

Where tbe R111on propoae1 to 
n11otiatt for a partial 11ttl1meat 
invol\inl 1111 tlw1 the total co1t1 of 1 
cleanup. or 1 complete remedy. tbt 
Rqion 1bould prtpare u pan of its 
C.11 Ne1ouauo111 Stra1t1Y 1 dreaft 
evaluation of tbt e&lt UllDJ tbt 
11ttl1ment cntena identified in HCtion 
IV. Tht draft should di1C1111 bow ear.b of 
lh1 facton ill 1tc::i.on IV appllu to tbt 
1it1 in quntion. ud. explain why 
DllOtiaciou for lt11 than all of tb1 
cltanup co1t1. or 1 partial remedy. are 
appft'pnate. A copy of the draft ebouid 
bt forwarded to Hndquarten. The 
Hetdquarten l'tview will bt uttd to 
Jdent:lfy major i1tun of national 
1qntficance or 111u11 that may tnvel.,...e 
1ifnilicant lit1al preced1ntt. 

In certain other cat11ont1 of c11t1. It 
may bt appropriatt for tbt llqiom to 
IDtlr into USotil tiom with PRJlt.. IY9ll 
lbol&lh the olfm from PRJls do not 
rep!'ltlCt a tubltanti&l portion of th• 
COltl of d1uwp. TheN cataprill of 
CllMI iDcluda: 

• 1dminiltr1tiwt Mttltm9Dtl of coet 
rwcovery actio111 whtrt toral cleanup 
co111 were Int than SZ00.000: 

• clauu in buaknaptcy: 
• adminiltrative 1tttl1ment1 wttb d• 

miltim1s concnbutort of wa1t11. 
Actiona 1ubjtet to tbil exctptio111 are 

admulatrativt 1tttl1men11 of co1t 
NCOYlr)' caMI wbtrw all I.bl work It tbt 
1ttt bu been completed ud all eo111 
un been inCllft'ld. The ftpn of 
S200.000 refera to all of tbe coats of 
dtanup. Tb• Aaeney ii pnparins mON 
dttailtd ,Wdanct on tba approprtata 
form of 1uch Httltm1nt all'ffmtntt . .nd 
tbt type• of condinon1 tb1t mutt bt 
1Jlcli1ded. 

N•taatsoca of claJm iZI ba.niniptc:y 
.. , lln'Oln both prnmt ownan. wtiert 
tha Umtld Stalft may bavt u 
admmiltracm COltl cWm. and ol.bar 
partin ndl •• put OWDen or 
pneratol'L wblft tba Umtad Stat• ear 
be ID 1Ul.ltCW'ld potantiat cndttot. Tu 
lltFou abcN1d lwaid. btcomiaJ 
lDYoMd m bumptcf p"9Cl'ldlnp II 
IMre ii little Ukallhood of l'ICOTft'J. ud 
Uoalcl racopm tht rilka inYOlnci iD 
DllOtil tin& wttboa I l2'ICIJ tor ltatu. It 
mr bt 1pproprtata to rtq\lllt DO! f!1ina 
of a proof of claim. Farther JUidw:a II 
pnMded ID tilt Mamorudum from 
Cowme,. P'l'let entitled "lllfcmutSon 
lltpldiq CDC!A 1Dforc::na1nt 
Apiut 111.nknq)t Putin." dalad May 
U. tlM. 

In ntfOliatma witb. tnirulni1 pvtitL 
tha Jlesiolll 1bould limit tbeir efforts to 
low volume. low toxicity diapo111"1 wbo 
wowd not normally ma.kt 1 1pc.ant _ 
coalributioc to tba coall of .cl1anup ill 
a.aycaH. 

ID coiaidef'inl 1ettl1ment offtr from 
d• miltim11 conlributon. tbt R111on 
1hould normally f~ on ach11VU11 cub 
11ttl1menu. Re11on1 .Could stnaraLly 
DOI tilter into 11110 tiationt for full 
1dminitttativ1 or judicial 11ttJement1 
with rtl1ue1. co11tnb11tion protecuoi:L or 
other prot1ctiva cla1a111. Subltan111l 
rnowcat ahould llOt be inYHted tn 
DllOtiatiODI wttla dt llUrlimJI 
c:onrnb11tora. in l.iPt of tile limit.cl coats 
that may b. recovered. the tune. nttdtd 
to prepart tllt n1ee111ry lttal 
doc:ument1. tbt 11..C for H11:!qu1M1:-s 
review. potll'ltlal I'll 1ud1cata 1ffec:u. 
and other efftcu that d1 mm1m11 
11ttl1m1nu may bavt on the nature or 
tht caH twmalll.iq to tbt Gov1mm1nt. 

Partial 1tttl1::1tnt1 may also be 
comidtnd in airuationa where the 
unwWinpltu of a l'tlativ1ly 1mall sroup 
of pttti .. to Hltlt prwm!tl the 
devtlcrpmant of a propoeal for a 
nbltuli&I portion of CDlll or tba 
NID8CIJ. P'l'opow for 11tlltman11n 
taeat c:ift:umltucn llhould bt UHtltd 
adat the cntma 111 for.h in llCtion IV. 

Earlier vtraion1 of th!• policy includtd 
• thr911loid for usotiauom. wbich 
ptVYided that 1t1J0tialion1 ahouid not bt 
COINlllDCld wen an offer w11 mace to 
Httlt for at ltait Im' of tht co1t1 of 
c11111up. or of the N~diaJ 1caon. Tiu• 
tbmhold ba1 bean tllmmatad from th• 
bal vtraion of tllil policy. It must be 
emplauilad that alimination of thi• 
tblnhold don not mtan tha 1 th 
A1GCJ i• tt.ertfon raon w1lllnf to 
accept oUtre for partial 11ttl1mtnl. The 
objf!Ctlvt of lht A11ncy ii 1till to obtain 
c:omplttt cl,an11p by PRPI. or lOO'll of 
tht c:ottl of cleanup. 
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n.._-. ... fldonnatioa 

n .. ~ .. nc:v "ill .. , .... mfor.n.itaoa 
cone.•~• ·.he 111• 1n ~ 10 faetlitalt 
di1CU1111on1 !ur ••Ulwll'llCI amona PRJll. 
Tbi1 irJormation wU1 include: 
-Identity of nolicl latter rtdpltntl: 
-Volume and n1t11re of w11te1 to Use 

extent id1nt1fltd 11 MZlt to tht aue: 
-A&DIUq by volwnt of mattrial tent to 

tilt 111t. ii available. 
In dttermiaiq tb1 iy,,. of lnformaUoa 

to be rtlealed. the llesion 1bould 
comider die poeaible impactl OD uy 
potatial litlpuoa. Th• Resiou lhowd 
LIM 1tepe to 111we protec:tiea of 
ccmftdnlial and dtliveralive materiela. 
n1 Aincy will saera1J1 not releaM 
ac:tu&i avtdazitiary materl&L Tht Rtston 
ahowd 1t111 on each releaHd 11&111m&I')' 
tha I it ii preliminaty. tha I it wa1 
fumilbed in tha court• af compromiM 
nt101iation1 (Fed. Rulta of Evidence 
4081. and. that It i• not btndJtlt on th• 
Federal Covemment. 

Thia in.formation rel11N ahould be 
pl"IQded by and combiMd wull a 
v110ro1&1 prosram for colltctina 
in!ormauon from re1pon1ibl1 partiea. lt 
rtmam1 11andud prm:ttce far the 
~Hey ta UH lht ln60fftlltl0ft ltthlMt 
1uthonnn of RCRA and CERCl.A Wlth 
mpect to all PRPI at a 1111. 11lil 
iJ11· _,,.DOD NIHH ahouJd pntraily be 
C Ofttd OD I 1'9C1proc:a.l rtllllt Of 
ih. ..ation by PRJll. n. information 
requ11t need not be 1lmultanto111. b1u 
EPA. 1hould recaivt th• inlonnation 
with.in a 1'9Honablt time. 

rv. s.tiWDat Criteria 
"Mia objective of ntt0tiat10111 ia 10 

collect 10Cl'I of cleanup co1t1 ar 
compl111 cleanup from l'91pon1ibl1 
panill. Tbe .-\ttncy NCOplftl thaL in 
narrowly limited c:llalmltancea. 
exception.a to tllil 10&1 may bt 
I PJH'01'ftlle. and hu lltlbllahtd.c:rttaria 
far dttamiDIDI where auda ucepdam 
IN allowed. Altboqh tbt AllDCJ will 
couider offm ol leu tbu 1GIM Ill 
1cmrdance wtth tbia policp, it wt1l do to 
in llabt of tht AfncJ'1 politioa. 
rtinlan:ad by rectal c:oan decittona.. 
WI PRP liability ii ttrlct. jolZlt IDd 
uveraJ un1111 It can bt Down bJ tbe 
PRPI that illlWJ at a lite ii duriy 
diY\aible. 

Baled on • full tv elution of the fac:tl 
an4"1 C01Dpl'9htn1ivt anal)'lil of all of 
th• lilted c:rltlria. the AltDcJ IDllJ 
con1idtr 1cceptinf olfm or I"' than 
100 percent. Rapid and affective 
1«rtl11111nt dependt oa a l.borouah 
1v1luatton. and an •lll"IUIYe 
wonnation c:oUectMln ll1"0INtA ii 
necaaMI')' to prepare tffec:Uvt 
1val111uon1. ProPGMt. for 1111 than total 

l'!rUttnftlt 111owd !'it u.e1...d UJL.'ll the 
c:ritflna 1dtn r:!iN oeluw 

1 Vofume er' Wastn Cantributtd :c Sit• 
byEaciiPRP 

Wonn.etian conc1mi111 the volume of 
wut11 co11111bu1td to th• 1111 by PRPI 
1bouid be collected. if available. 111d 
evaluated UI llcll Clll, The valumt of 
wuc.a ii oot tilt only cntuion to be 
c:ouid1!'9d. nor may it be the mott 
imponuL A amall quantity of wuta 
ma:r COit proponioaately men to 
c:oataia or remove than 1 larpr quutltJ 
of a dUfnnt wuta. Howntr. the 
YOhlme of wHte may cozitribute 
liplftcazidy and ~ to I.be 
dittribution of cozitamiftalion on the 
1urf1c:e and 1ubaurfaca (inclucliJlt 
pvundw1t1rJ. and to lht complexity of 
removal of th• coataaunatioa. lit 
addition. if th• prop1ni11 of all w11111 
at the 1il1 111 relatively equal. 1h1 
volumt af wnt11 contributed by the 
PRPI providn a conv1nitnt. 1uily 
•siplltd cnttrian for m111uriJll wb1ther 
• PRP'1 11ttl1m1nt offer may be 
tutoeablt. 

Tbia don not mean. !lowever. that 
PRPt will be requll'td ta pay aruy their 
proportionate 1hart bued on volume af 
contribution. of wa1t11 10 the 1it1. At 
muy sit11. thert will be w11111 for 
wbicb PRPI cannot be identified. I! 
ldentifled. PRPI may be wiabl• to 
provide fwldt far cleanup. Pri•all party 
hmdiJ\s for cleanup of thoae w11111 
would. thtl'9fore. not be ava.ilablt if 
volwnetnc contnbution WIN the only 
c:rlterta. 

TheNfort. to achieve tht th• A,1ncy'a 
aoal of obwzuna 100 ptl'Clllt of cleanup 
or Iha co1t of cleanup. it will be 
ntcnauy in :nuy cu11 to require 1 
11tt111111nt CDfttribuliozi Ft•ter thu the 
percentap of wutll contributed bJ 
each PRP to I.be 1ite. Th111 co1t1 cu bt 
obtamed tlaroqh the application of die 
dseorf Jf joillt and N"2'IJ UabilltJ 
... die harm ia lndiYltibla. and 
dlrntli applicatiOD of di.,. c:rttarta In 
nalllatiq 11Ulameat propoeala. 

z. Nollln of. wo ... C«itribut.d 
,,.. hlllllU. animal UMl 

tDWonmtDtal toxidtJ of th• buardoul 
nbttucn contributed by I.be PJUll. ill 
mobilir,. perai1wice and other 
propent11 an important factora to 
couider. At DOied abon. I 1ma.11 
llDOlmt of wutet. or a hiahlf mobilt 
wuta. ma1 coat mOl'I to c:lten up. 
dlspoM. or !Nat than 1111 toxic or 
NlaUYlly .immobile wa1t11. In addition. 
UJ diap1opor1iouta adverse efttct1 on 
the lnWonmenl by tht prtHllC. of 
wut" cotnnbuttd by thOH PRPI 
sbou1d be COlllldtred. 

tr a wa1t1 contr.bured hv 0!11 .,, more 
of the pan111 off1nns • 1f'iti1m1rn1 
dilproponion111lv .nc:rea111 :ht cosu of 
c:leuup at Ult 111i. al may 0. 
appropriate for part111 contnbutiq :ucll 
w1111 to bttr a 111111 ptl"Cfttqt of 
cleanup coatt cllaa would be !ht CAM br 
utiq 1ol1ly a volwutnc buiL 

1 Stn111tll of Evid•n~ Troci111 IM 
Wait.a or tilt Siu to U11 S.uiiJll Porti• 

Tbt quality and quantity of Iha 
Covunmant'a mdenca coimecttna PllPt 
to th waattt 11 tile till olmouly 
alfect1 till Nttltment vthaa of I.be 
CoYt:nmti:U'I cua. 1'111 Covemment 
mut lhow. by a PftlXIDdtrance af Iha 
tvldanca. thlt tht PR.P's Ill COIUllCtld 
with th• wa1111 in ont or moN of Use 
way1 provided in Stetio11 107 of 
a:RCLA. ThtrefoN. if tht Covemm1nt'1 
tv1d1nc1 aaawt a particular PRP ii 
weak. w11hauld w11p that w1aknt11 
in tval1.11tin.11 11rtl1m111t offer from 
that PRP. 

On tht other hand. whm iZlftivtlible 
harm II shown to 1Xi1t. Wldtr th• ta.ory 
of joint and 11v1ral liability Iha 
Cov1mm1nt i1 in a poailian to collect 
1Clml of Ula coat of cl11nup from all 
pania1 who bave contributed to a site. 
Tbenfore. where lht quallty and 
quantity of tht Covmun.tnl'I twicltnet 
•P!Matt to bt strons for 11t&clisluna ea 
PRP'1 liability. tilt Cov1m:n1nt mould 
NlJ on Ult 1t11ftlth of ill tvidtna and 
not dtcr1111 tbt 1tnl1111ant value of itt 
c11e. Di1ch1rr.n1 1uc:h PRPI from 
liabWty in 1 pamal 11ttl1ment without 
obtaitlinl a 1ub1tantal contribution may 
111v1 tilt Cov1mm1nt with n011·Mtt!ina 
plrtin wbote i.Jlvolvemeftt at tht 1it1 
may be more 11nuoua. 

In any evaluation of a 1111llftltnt 
olfer. the Aa•ncy 1hawd ••llh th• 
amount of lnformaaon 1xchanae that 
hu occmrtd btfoN till atttlemeat offer. 
Tba moN th• Covenimnt imowl about 
the mdance it bu to CODMCt tlM 
11ttllq parliel to tb• lite. tbl better lhi• 
evaluaticm will be. The inlDnllltioll 
callldioa pniviliDlll of RCIA &Ad/or 
CERCl.A 1hould be 1lltd to dtv1lop 
1vtd1AC1 prior to preparalioa of the 
evalu tion.. 

4. Ability of the S.ttli111 l'rlrtia To Pr:y 

Ability to PIY ii not a d1f1n11 to an 
ectiOD by I.be Cove.rnmut. Nntnlltlnt. 
tie tYlluaUon of a Mttltmat propotal 
1howd ditcull the financial condition of 
that par!Y. 1Jtd the practical multi or 
pursuinl a par.y for more the IAt 
Covermntnt can hope to actually 
l"ICOYtf, In cost recovery action• it will 
be dl!ftc:ult to n11oli1t1 a Httltmtnt for 
1110N the a party's 111111. Tbt Ration 
1hould also conaider allowinl Ult peny 
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to Nimbww !ht Fad In r111c1Ubl1 
iutall1unt1 OftP I period of IUDI. if tbt 
puty ii unable to pay i!I a lump sum. 
and inatallmtnr paymentl would benaBt 
the Cov1m=1nL A •lnlcnnd 
aattl11111n1 prvv\disit for ~)'ZHDll over 
t:1cc 1hould be at a payment 1".J that 
tU.. i!lto acco11Bt the pany't cath flow. 
All auauiva amount could fon:a a 
p&l'I)' into ballknptcy. wllich will of 
COVM mut coUeclicn \'ti? cWBwll. 
5" lilt memorandum dated Allfll.ll a 
1113. endtJtd "'Coll Rtc0v1ry Acl:iOlll 
1111der Section 101 of CERQ.A- for 
addUsoul ,Wduc:a on tbit 111b;.ct. 
s. Litf6GtiN Riw in P1'0CINdinz to Tn'ol 

Llti11Uv1 ruU which miabt bt 
111COW1ttnd at tnal ud wluc:h abowd ••iP iJI conaldtrallon of any 111\ltmtnt 
offer uicludt traditional factors such aa: 

1. Ada11uib1Jiry of th1 Gol·1mm1nt'1 
1vid1nce 

U n.u ... ry Cov1mm1nt 1Yid1nc1 ia 
a.nl!Uly to bt admititd in 1 aial 
btcaUN of pl'OCl<iunl or 11ibttantivt 
probllllll in the acqlliaition or cnauon 
oL th• tYldtnce. tlw mftrmity should bt 
CG111ldtrtd II MUCU\I tbt 
Cov1mm1nt't chance Of IUC:CIH and. 
therefoN. reducina the u11DU11t tbt 
Covemm.ent tliouid expect to m11ve in 
1 aettl1m1nt. 

b. Ad~uocy of tht Gov11·11m1nt'1 
eridtnr:. 

Cenain aapects of tlul point have 
alrHdy b11n di1cUJ11d above. 
Howf\'er. it da11rvea 111e111lon 111in 
becau11 !Jle Cov1rnm1nt't ca11 cieptnda 
on .utHt1nti1l quanti:its of smplilla. 
1nalyt1cal and other ttchrjcaJ data and 
expen t11limony. Uthe e\1ci1nce in 
1upport of the Covemment'1 ca11 ii 
incompltt1 or b111d upon contro\"&raUll 
1ci1nca. or ii the Covemmmt' i evidence 
ii otbctWiie wilikely to withstand the 
1c:numy of 1 UiaL th• amount that tilt 
Co•eniment ml.Pt txptet to rec.in UI a 
Nttltment will ba '9duced. 

c. A voilobiJjty of t#/tltftl 
Jn tba aliktJJ .. IDt that OM Cit more 

of the MttliAa putl• eppws 10 have• 
Ufftll to W Go""'21ltnt'I ICtiCID 
under 1tetian 10'1(b) of CERCLA. tht 
Covernmeat sltouJd expect to rtc..iive 
1 ... in 11tttl1mnt from that PRP. 
AvailabililJ or OM or mort dtflDMI to 
ont PRP which an not common IO all 
PRPI ill tht c11t should not. howl\'tr. 
lower the expectation of wbat en mtirt 
offenn, poup 1hould pay. 
A Pvblic /1tr.1Wt Conl1det0tion1 

The purpoH of 1\tt cleanup ii to 
protect public h11llh and lht 
tftV\ronment. Thmfore. in 1111lyitn; 1 
nttlemmt proponl th• tillUftl or lh• 
cl11n~p and tht abill~· of the 
Co•tnunent to cl11n up tht tile 1h11uld 

bt ccuicland. For eumpLt. If tha State 
CIDllot fwld its pon1Dtl of a Fimd
WDCl'd c11uup. 1 private-party 
clau11p propol&l may be 11vn mDf'I 
favonbl1 c:omideration 1Au one 
recaiYl'd In 1 ca11 whm tb1 Stitt can 
fuDd ttl porliOll or cl11Dup CIOlll. If 
DIC8IN17. . 

Ptablic illttrtit comidnttom a1lo 
lncllldt tba anilabillty of Ftdtral fuUI 
for DIClltlllY cleanup. and wbttiwr 
privataly baDced aciion C&D btfiD 
ZDON quickly thu Ftderally·ftDIDCld 
actMI)'. PlabUc illtarut COGCanll may be 
aHd IO futily I MtU•tnt of iett tblA 1• only whn thtl'I ii a danamcrattd 
Ated for I quiclt l'llUdy to prot.ld 
P11.blic b1altb or tha lllV'inlllmlDt. 

1. ~ntiol Voliw 

1n aomrcH••· the factual 1it11atio11 
m.ey bt conducive 10 11t1blilhiJla a 
f1vorebl1 pteCtdmu ror future 
Covemment actjou. For example. 
ltl'Oftl CHI la W CID bt. dtveloJ»td ill 
ca111 of !int impre11ion. 111 addition. 
Mttl1men11 i.D lllch CIHI tud to 
btc:Gmt precedenta ill tbtm1tlYH. IACI 
art IXUW1td Ultmively by PR.Pl iA 
othar c&111. Stttiement of 111ch c:ua 
ahould always be Oil terma mott 
favorable IO lilt CovemmenL Wbtre 
PRPt wtll not 11nl1 on auc.h tarma. and 
tht qHlity IDd quantity of ltYic:itnct II 
11r0111. It may be 111 the oveftll illllfHt 
of the Covermun1 to uy tb1 cue. 

I. Valw of Obtoini111 a Pnnnt Su:n 
C#ttarn 

U money c:an be obtained aow and 
turned over to the Fu.nd. watre ll C1Z1 
1arn mtamt llntil tbt am1 it i.I spent to 
claan up 1 lita. the 1111 pn11nt valut of 
obtainJ:lt th• tum of11rtd lA Mttltm•nt 
now can bt compultd qaimt the 
potaibilit)' of obWIW!a 1 larpr 1W1S ill 
tbl fumn. Thil c:alcl&lati• ma1 mow 
tbat !ht Mt 'jlnltllt niue ol t1lt nm 
o!arad IA 11ttleaant ii. IA rtalitJ. bilher 
tlaaa u.. llllOUllt die Gcmnlmeat cu 
axpect to obtlln tt ll'ial. fll'A llU 
dtveloptd ID tcODGllliC: model to ...... 
m .. ud odlar related tcOllOllUc 
fac:tort. Morw illformatiOtl Oft !Jail moct.I 
can be ubtaiued from tht Director. 
Oh of W11tt Ptopams ElmrcaanL 

I. ln«fllitin attd Aor'ONtial 1ot:ton 
All an&l)'11tt of Mttllmftl propoeab 

1bould flq for die dtci1ioa ubn 1111 
apparent IDtquilin to tht 11r.lina 
p&nin inhaNnt la tlst ~111'1 
c:aH. and apputnt IZlequJdtt to otbm If 
th• Mltltmau propoaal ii a~ttd. llUI 
any 111rn•tins laetort. However. it 
m11tt be wultracood tllat dlt tt1rut1 
optrata1 on tht underlyins 'llMciplt of 
amct llabilil)'. en.: 1h11t equitable 
mtltll'l lrt not dcf~11ro11. 

10. Nauw of cltt C:O. U.01 ~ 
A/tar S.uJ111tt1tt 

All 11ttlment tnlaatioaa llaocald 
addrtaa the utun of die ca11 tbat 
ranaw il !be ae!Uemmt II 1CCllJl\ICL 
For namplt. U tDtn 11'1 no ftn111cjaily 
riablt pvtift left IO pnaed ~ for 
t11e bal&DCt or~ daamqi att.r die 
•rtlamttu. tilt 11rl11111at olfar aioaid 
CCIDltltutl ...,,.. tilt CoHWI 
tJCptCtl to obtain II tis.at lltt. TM 
quqUou art: What dolt tilt 
CovenzlllCI pin bJ Nftlilll ddl partiOD 
of dat cueT Don tbt ttttlttntDt or 111 
tarlU hum tbt rtmailmll ponloD of tbe 
auer WW tile Conirmnmt ban co 
&Xf*ld tbe Mlft9 UllCNllt al NIOlll'l:el to 
try Iha rwlDlilllnl pcmion of the ca11? If 
ao. wby abould Iha eettlaunt offer iii 
accepted? 

Tha anal)'li• It ntrtmtly llDPQnlllt 
and 1hould come at the canclU1io11 of 
the 1valuation. 

V. Partial O.Ull4M 

Oil occation. PRPs may ofler to 
perfarm or pay for 0111 ph111 of a lite 
cltaDllJ> ( aucll H 1 llltfac:e m11onl 
ICdO!I) but DOI commit IO any other 
pbaM of di• c!Hnll!J (1ucll ., P'OW 
water trtatlDmtJ. ln tome 
circ:wmWICll, it IU)' bt ap;iropnttt to 
1ntc illto 1tttlemea11 for 11ich parual 
d1anupt. Nther than to rnolv1 all 
luu11 in one Mttltmenl Far eumpl1. in 
aom1cunitiintet1NJ")'10 conduct 
initial pba111 of 1itt cltanup in order to 
11thet 1W!lcitnt data to tv1lu1t1 l.bt 
nHd for and type of waric. 10 bt·don1 Oft 
111b1equen1pbutt.111 auch c:a1n. off1ra 
from PRPs to conduct :ir pay for Int 
than 1U ph11n o! ail• cl1u11p sltould U. 
evaluated ID r,be 11m1 m1Mtr and by 
the aama c:rilma u NI fonh above. 
Settl1mtnt1 performed 11th• titt. This 
provition don not cowr JITIPU9lion of 
611 JU/JS. wb.ich It COftl'td by I 
..,.,. .. pidanct doc:umlllt i.. 
'Tbo&U IDd Co11!1U7 Pnce's 
"Participatioll or Po11nllally a11poulbl1 
Partin in ll/PS Dtvtlopm.."DI- (Mardi 
21D.11M). 

Vl. Cooat~doll PrateclioeJ 
ConU'ib11tion &mOfll mpontible 

pattitl ii baHd OD tbt Jlr\nc:iplt that I 
jointly and 1tvtrally liable petty wl:o 
bu paid all or a per.ton of a ji:dptnt 
or 111t111nmt may be entitled to 
l'limtl1'tllllltnt from other jo1111~y or 
MVtrally liable partin. Wh1111b1 
Apncy Nlchll I partial Mltltmtnl 
with aomt ~mu. It wiU Mi111ently 
punue en enforcement 1etian a1111u1 
r.on·11ttl1111 "1ponslbl1 ;iarutt to 
,.cover the rttft:&lr.in& c:11t1 of cl11nup. 
tr such an 1cti:1n ii undett1l1m1. t.l\1rt 11 
a pouibality that those ll!>n ·ttttll)PI 
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waakl Ill twtl aue lltdiftl partta ll lhil 
acUoD bJ nouettlma parties ii 
NCmAllll. tblD tb •nliDI ,.,,.. 
would tGd up paytq • l&lllf li&N of 
cleuup COltl dlaD WU d11M11im'd Ill 
tDe AinCJ'I Mttlalat. Thia ii 
obvtoul)' • clilmcati'ft to MttlemeGt. 

Collinbution protecUon in • COGNDt 
d.crN cu prt\'IAl thia OUlCOlllL IA a 
oaotrtbatioa protecUoo claae. IH 
Uaitad Slatee would .... to rldac9 Ila 
jadplat qaWt tbt DOIHlttliac 
~ to the lldlllt......,,. to 
lxtmsWab * llttlias ,.,.,.. llbilltJ to 
!!le DOll.llftbl dlird putf. 

'l1le ApDcy recopizft die ftlue ol 
aaatrtbullon protletioa ID limitMl 
1ituaUODI ID order to provide..,.. 
IUHUN of !lnalit)' to Mltlllllftla. . 
Fl&Ddam.ntall)'. we believe &bat 11ttlina 
parDel 11'1 protected from coatrtbutiaa 
actiOlll .. a matter or law. balacl on I.be 
UDiform Coatributioa Aaoq 
Todf1aaon Act. Tbat Ac:t prcmdet tbat. 
wbera Mttlem111t1 en eatered into Ill 
",ood faith", tb111nlon &r1 di.lc:harpd 
from "all U.bilitJ for conlribulion to any 
other joint toftfeuorL" To Iba ataAt 
that •hi.a law II adopled u Iba Federal 
Nie or dec:ilioA. tbeN will be co oaed 
for •PtClflc: clauae1 in coDllJlt 
qrwcmuca to p:ovid8 c:onlribucioa 

"'Ot.IC:lloD. 
t'Mre b.u DOt )'It beeD IDJ' na1iAC on 

.A illlll. n"" the AcnCJ mar •till be 
uked to provtd1 CODlribvdoa protection 
iD the form of of!Mt1 and rtductlcma in 
judpl1at. In datermlninl whether 
1xplic:it c:ontr.bauoa prot1c:tton claus .. 
ue .•PPl"09"i• tt. the Rtfion 1hould 
corwder the followtDf factors: 

• Ex111ic:lt contribution protl!Ct1o:t 
claUH1 an 1ennaUy not 1pprcpri11:p 
w\Jn• Uabillty can be clearly alloc:at!!d. 
ao that lbt rl1i of rtapporttonm1nt by 1 
judp iD an)' futlll'l actian would be 
mlDima1. 

• lllc:lmloa 11tould depend oe a ... 
br-cue coutdentioll of die law whicb 
ii likely to be applied. 

• The Aaei:J will be more wtlliDs to 
coneider c:Otttn&utloe P"lttc:tktn la 
Mnltmtntl tbal provtde IUbelafttiallJ 
all th• COltl or d1am:ip. 

U I propoud Nnl~t !acllMin .. 
c:ontnbudoa prot.cdoa cJ,a.,.. tlw 
lesion ahovJd PftPU9 • deWled 
jultiftcauon indicaliftl wh1 lhil cla._ 
ii IHlntial to •ttaiaUls u adequate 
nttlemenL "nl• tutttncattoa tllould 
include ID Ulllllll9Dt of the pralpectl 
of liU,1tion Nflrd1na tb1 cl81111. A1fJ' 
pl'OlM'Hd 11ttl1ment that ccntalu a 
contribuuoa prottctton daUH with • 
pottnlial ambipity will b.i rwtumart for 
further neptialiotL. 

Any aubHquent clt1m by httlin1 
partin 111ins1 MIMettlors muat bt 
,uhordinalld to ~ r.lainll n•Aiintt 

111111 ncm ... ttlins 119rtitL 111110 eveat 
wtl1 tile ApftC)' qree to dlfend on 
beb&lf of a nnlor. or to provide dinct 
indlmm!lc:atioc. n. Covenunent will 
not aitar IJllO uy fOftll of c:cmlribu11oa 
protecUOll aF'ffDllDI that COald l'lqW'il 
tbe Coftnimaat to Pt)' mcllW)' to 
ID)'OU. . 

U Uttpt!oa ii eotamll!Clld by a.oa-
11ttlort qaimt HtUal'S, and tile Afal:1 
becalll9 mvolvtd ill tllC lltiptiOtL. tba 
Conrnmat w"1d up to the COUrt 
that la •dtuatin, ICIUiu.t..., 
NIPCllllibll puU-. poeitift 
camidlral1DD alaoWd bt lift!D IO thOlf 
wtao came forward YOilmwily Uld Wft'I 
I paft of I potap of Mnlinl PRPI. 
vu. ........ he UabillJ 

PotutiallJ' mpomibl1 parties wbo 
offer to·wilolly or partially c:J.q up• 
1ita or P•J the coeta of clelZlup normally 
wilb to 111Solilta a relaue from liability 
or a COVIA&Zl't DOI to IUI u • part of tb• 
c:ouidmtioll for thet cllaaup or 
P1111l1Dt. Such rel11111 an appropriate 
in 10ma cUcumlWlc:es. Tbl Med for 
ftnallty in 11nl1m11tt1 mut bt a,.luc:ed 
a1.UU1 di• need to luure tbat PR.Pt 
remau1 mpomibl1 for NCUmDI 
1ndulprment1 and unknown 
c:otlditioU. 
n. Apnc:y NCDpilll tb1 c:u.mnt 

111te of scllftliftc unc:.naiilty concmWll 
the implCtl of buardoul Rbltuca. 
our ability to dt11Ct them. ad the 
1ft'ec:Uven111 of remedia at l!lardous 
WUll 11t11. It ii po11iblt that Nrntdial 
m111ure1 will prove inldequatt lln:I 
ltad to imlniZltnt and sub11~ntial 
1ndanprm1n:a. btcau11 of unknown 
conditiom or becautt of failunt in 
dnisn. conecnacttoa or 1ifecth·ceu or 
the rtmedy. 

Althoush the Aatacy aP11f'OY91 1U 
remadlal actiom for litn oa U.. 
Nllional Prlontift Ult ra•Mt from 
UabWtr will aot automatic:allJ be 
put.a....., blc:a ... tbl ApllCJ .... 
•ppnmd die Nlllldy. Tile wtWapne of 
tba Apncy to FYI aplDlift .. 1 .... 
from llabllil)' ii dincdJ ralattd to the 
coeftdeact that Allacr !w llaat the 
rtlUCy will ul~taly ~· 1ifecttn 
ad reliable. ta pnen1. the .... will 
bav1 * fluibilitr to nesot1at1 rel1&N1 
thet an relativ1lr •JCflUllVI or 
reUCiwly ltrtapftt. dtptadiDa OD t!w 
ct.- of c:oaAdtaca dlat dw ~ 
baa In the mnldy. 

Rel11M1 or cov1na1111 muat •Ito 
indude cmaill NOPlllll'I which 
pNMtYI I.lie rtaht of the Covem:nent 10 
111k additioaal claanup action and 
recovar additicnal Cotti from 
n1ponaibl1 pantn in • aiambtr or 
cirCWn111nc:e1. Tht)' are 1lto 1ubjeM ru 
• v11'111)' of othn- llmi11riona. ~ 

l"IOpCW' claUMI ud limitatiOQ.I IN 
dactibtd below. 

ID addition. U.1 U.1 Apac:y cu 
1ddrn1 futl&l'I problem• 11 a 1111 by 
llllorcemnt of lbe dlCl'll or ofdot. 
l'llther tl\&ll by aaioa l&llder I pamcuiar 
flOptlllr cla1111. Setdtmefttl will 
aormailJ specify 1 patti=lat r,.,. al 
l'l!lledJaJ 1c:tioa to bl andlttaba. n.1 
retaldlal actioll will aormally • 
Mlletld to acbine • certain aPldW 
lrteJ of protaetioa of public hnlta ud 
tht ~L ~ 11nltmetttl are 
blcorporslld IDto CIOUllU dlCnlt • 
ordarL die UCl9ll or ordln abouJd 
wllenv•r pouible illdudt ~ 
lt.IUudl that Mt out thne l1*iltd 
in.11 of prottc:tioG. nu. lbe Ap:icy 
wtl1 NW11 its abilitJ to 11eun dnDu1t 
by takiq ac:iion to emorQ thlH 
dtcren or ordtn whm ,.media fail '" 
IZlftt the 1peci!ld 1tandarda. 

It ii DOI po11iblt to 1pecify • preciM 
hiervcby of prtfemd Nlllldiu. T11t 
dfll'H of confldtnc11 iD a pa:ticulat 
l'lmldy muet bl d1tennintd Oft 1J1 
Individual blail. takiq 1ite-1pecillc 
condltiona into 1CCOU11L In pnenL 
however. tb1 mort tfftc&iYt a1U! Nii.abJ. 
lhe reinedy, th1 lll0r1 lik1ly it U. 1iat the 
Apnc:y can aqouatt 1 mort expuaive 
relu11. For uampia. il' I CODMDt dlcrioe 
or order c:ommitl a pnvace pany to 
mettilll and/or CODDnlllDJ !O Ut:aill 
ha.1th butd performance star.dan!s. 
fhtl'I CU be lfllt ClrtllDtj' Oft :hi pert 
of the A,1nc:y chat 1n 1dequate lewt of 
public: health prot1c:tion will bt rnt1t .u:J 
maintamld. 11 lona a1 lilt :1rms of 1lie 
•11t11m1n1 are m1L In :h.1 :ype uf c::'l11·. 
it may ht :appropnale to ~eao::.ite • 
mort 1.'tp11nsive reltHI i'la:i. for 
1xampl1. caMt involvir.1 rtml'<i: .. 1 '""' 
an solely 11chnol01Y·b11ed. 

Expansive reiulft miy bfll :r:llT".: 
1ppropria11 wb1r1 dl1 pnvatt pany. 
mn1dy m a demonaU'lted effective 
a.ltemalive to lu4 ditpoNl. tuc!i 11 
lncillanlion. 5ucb rela ... lft pollible 
wb1ther lbe buudoul ma11Nl la 
tn.mportld ollait1 fat tnaanent. or !hi 
INatmlllt IUa place on 1111. In lithr. 
inltancl. the UM of llHtlHlll Ql:l l'ffuh 
ill sr-ater Clf' .. iftcy ~~ (11ll.rl' Jr."•h~~ 
will not occur. 

Other remadi11 mar be 1111 
1ppf01'riat1 for txplnlin n:leel'!I 
pll'ticulariy ti tilt =ment order or 
ql'Hllllnt don aot includt perf~ 
1t1ndarda. It may bl aJ)propna !<t 1:1 e1dl 
cin:wmtancn to 1t110ta:at1 1:11luset t~: 
become 1ffectivt aeveral ;·1111"1 .\f~r. 
compltlion of the rtm1d1al •cttor.. "' 
tti.t tbe 1ffectiY1n1t1 1r.d reh:abiUty "' 
th1.t1clmol01Y Wl bl c!11rly 
d1monaaated. The A~l1cy "nunp.i:n 
that mponaible ;i1tt1e1 may b.- :11hlf11 to 
achieve a tfll!tr dine nf rr"'w~n.' m 
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aettlementa when t.ba 1tat1 of ldentiftc 
un~nwidina co~ th11t 
technical iaaun bu advanced. 
~111 of the rwiat1ve 

up&miYentu or •Cl'llllCICY of tbt 
l'CJNN m otbar mpectL tt I llWlimlllD 
Nnlemect dOClllDalll llllllt incJude 
reopeun lilowiJll Lb• Cov1mment to 
modify tlnZll &11d condit1ozu of tbt 
•F"JUDt for tb1 followtna l)'Jlel of 
drelllllltlllce1: 

• WbeN pnvioual1 imlulown or 
wsdetlCIMI c:o!Milt1om that ariM Of art 
dilcoYUld at the lilt after tb1 tizne of 
the qreemct may preMDt &11 immillmt 
ud wb1t&Dtial eDCll.llprment to public 
bulth. w1llan of ih1 IDW'ON111nt 

• Whal"I tbt Aitncy recei''" 
additional inform11ioa. wlucb w .. not 
1v1il1bl1 at the time o! tht arreement. 
COD~minl the IQIDliflc dettl"llWllQOlll 
on wh.icb th1 11tu1mu1t wu premised 
{for exampl1. health 11!1cta 11aoci1ttd 
with levels of 1xiio1urt. toxicity of 
huudo111 wb1tance1. and Ui1 
•P'Pl'O'Pn&ten1u of tile remedial 
trchnolQllts for c:onditlom 11 the site) 
and d1i11dcliU011&l mfonnat1on 
indic1t11 tl:i.11 1111 c.onditiona :i1y 
pN11nt an imminent and aubstantial 
endanpnD1nt to th1 public b11lth or 
w1lfart or tbt tnY\t'OIU!lent 

Lll addition. Nleue c.1111111 m111t not 
prwclude tbt Covemmtnt from 
recovtrina co1ta icciund in rt1pondi.'ll 
to die type of immment and 1ub1t1nn1l 
endanpmi1nt1 1denli!ltd above. 

l:i exiraardulary c:itcums tancea. it 
m1)· be clear 1fter 1pplication of tbe 
senlemct cnttna Ht out L"I section IV 
tbat It i1 in the public icterest to qret to 
a more limited or mon npansiq 
nleaH nol aubjtct to the conliitiom 
outlined above. Conc:utNnct of the 
Alai1tant Adminiatraton for OSWD 
and OEOC (and tbt Aatltant AttameJ 
Ciueral wben tba rtln11 ia pven 1111 
behalf o!tbl UQilff State1) m11at be 
obtaillld before Ille Cionrmnat'I 
Dt'fllliatiill 11am ii aolboriud to 
neso11at1 l'llardiill ncb. ,., .... or 
covenant. 

Tb• lxttnt or ralelMI lhowd bt th1 
tame. whttller dill private panin 
conduct tb1 c:1unvp thtmMlv11 or 11ay 
for Federal Covernmnt cleanu11. Wben 
rnponaiblt pamu pay for Fe1ir.a.l 
Co\'ll'Mllllt cleaaup. tbt rtlllN will 
ordirlarily not become effee:iv1 until 
daa11p la compltttd llld Ult lcnW 
cmt1 of tbe clranup 1n ucenained. 
Rnpouibl1 pantn will lhertby b.u 
Ult rUk of 1111cenailldn IJ'i11na dll.MI 
llllCUtiOD o( the cltlllllp. In liauttd 
c:ircWUt&llcH. th• rel1111 may btc01M 
efftctiv1 11po11111ym111t for Federal 
Conmm1ct cleanup. If tile paym111t 
inc:ludtt • cartfuUy calC\l!ared premium 
or oUltr ruaancial 1111uum1nt that 

acieq\&I tely inl11t11 the Federal 
Cov~all apm.at thts• ~~t11a. 
F'Lll&ll y, die Apncy !!'.a J °' mort willinl 
to 11n!a for IHI tha.ll w total coatt of 
ciunp wbc 11 ii not pncl~ by a 
Nlaua claue hi! tftlltaally 
i.cov11t=1 any additlaa&l COltl tbat 
llliaht tUl:imataly be iA=md at I lita. 

illlaua c:l.a\1111 UI alla Kbject to tilt 
followtns llmita dona: 

• A l'lltue or CO¥n&Dt may be Jiven 
milJ ta tll1 PRP ~ tb1 
camidaration fOr !be ..i..... 

• The MUI or CO\'Clat 111111l DOI 
conr aay c1ai.lu other tlac tboM 
inYOlvtd ill tilt CIM. 

• Tb1 ttltut muat 1101 add. .... uy 
c:rimiAll ma ttet. 

• R1l11H1 for partial cl1anups that 
do not extend to tht mtin sit. m111t be 
Li.mi ttd to the work actually com pl1teci. 

• Feder&! clam. for na~ rnourc1 
dllllllH abould not bt rtl11Mci Without 
tht appronl of Federal tnattts. 

• R11ponaibl1 pvu11 muat nl1a11 
any Nlattd claimt a1awt the Unu1d 
511111. iAclud.iq the Huardoua 
Substanca R11po1111 Funti 

• WbtN tht clunup ii to be 
perfonii.1d by tbt PRPa. the nl1u1 or 
covtna11t abould normally btcom1 
1fftctiV1 only upon tAa COln;llltiOll or 
th1 cleanup !or pba11 of cleanup) iA a 
manntr uD.sfactory tD EPA. 

• Rtl111e clauan ahould be dnhtd 
u covenanu not to 1u1. ruh1r thin 
,_)IUH from liability, wb1n thia form 
may be ntctHll')' to pl"llttct the l11al 

. nptl or tbt Ftdera.l CioV11"111Dtllt. 
A NIHM or COvttlUll not to IUI 

llrmillatll Of Hrt0\111)' lmp&in tbt 
Connutcl"t n,l\ll or action qainlt 
PRh. Tbtmon. tb1 docwntnt abould 
be canfWly wordtci IO tbet tht intent of 
the partial and UICI of tDI matt.m 
coYtlld bf tbe ,.i..,. or CO'ft!l&llt .,. 
clnrtJ 11.atld. MY ~-:.!*Ci Mttlemet 
CDlltaJ.m.af I 191-IN ·' · '.;! I :iouiblt 
ambilWtJ wW be ret\lftl84 for further 
MSOtia!Mm. 
vm. Tupte lw Udpdol. 

The Rttiom tbould ldntlfy particula: 
~ for mural in liabt of the followtna 
fac:ton: 
-&llbttantial tnvil'onmeAtaJ problems 

uilt 
-Tbe Apz1c:y'1 CUI bu ltfal msrit -TJt• amount Of monq ar clllmlJI 

mvvlnd la 1ipillcut 
-Good ltpl WIC9dnt ta poulbll 

(calll abould be NjKtld wbm the 
potential fot adv11'11 ptteedtnt ii 
111bawsU&l~ 

-Tht f\idtftCI ii ltroftl. Will 
d1veloped. or capable of 
d#l'tlopm.nt 

-51111111 of limitatioru probiem1 exist; 
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neptiattom. T11t Apacy will alto 
com1d1r other agravatlftl ud 
mitil•Wll factors coac:enunt 
l'ftPOMibl• party 1c:tiona in idanlifyina 
ta111t1 for haptiou. 

Ill addition. it may bt appropriata. 
wheD tht Aa•ncy ii condl&cunc plwtd 
clauuii IDd ba1 reached 1 Mttltmtnt 
ror Olll pbaet. 10 ftnl IUI oaJy DOD
Nrtliq compuin for dM next phue. 
unmial that 111c:h !canc:i&U1 VlabJt 
partitl.,. 1v.U1ble. 'nlil approacll 
wwld DOI pnocludt lldl qaiD.lt 11ttliq 
putt ... but DOIHlttlon would bt •utd 
i.Dili&IJJ. 

Tba Apney recosmza1 that Fwdaral 
apneiu may be rt1ponaibl1 for c.leanup 
COICI ti hazardoUI W&lll littt. 
Ac:cordilllly. Federal faciliti11 will be 
i11111d notice lttten and 1dminittrattv1 
ordtn whtrt appropriatt:llla111d of 
lilil•tion. t.llt Aatacy will 1111 the 
pl"OCldural Htabl.ilhtd by !ucuttve 
Ordara uoee and 12:141 and all 
applicable Memoranda of 
Uruiantanduis to rt1olv1 i111111 
cancanuns auch apncy'1 liability. Tht 
Apney will 11kt all at1p1 nec:euuy 10 
1ncounp 111cca11tw nttotilliona. 

". n.ills ol Nesoda*-
Uadar O\lt revtMd polic:J on 

rwepou1blt patty participation ill RJ/"5. 
PRPI bave increaMd oppomuutin for 
iaYOIVtmeDt in tht davtiopment of tht 
l'e!Mdia! invna1attom aad t1ulb1Ucy 
1cudi11 whitll the Aatncy U1H to 
idealify tht 1ppropnata rtmtdy. In~iaht 
or Ult fact thtt PRPI Will bavt f'ICCllVtd 
nooca lattm and tht inlormalion 
idtn11fltd in 1ec:tlon m of thi1 policy. 
pmlti1MiOll n11ottationa can bt 
conducted ill IA uptdit10111 fubion. 

nae Ntfotiatiam Dtdaaon Don1mmt 
{NDD}. whitll lollow1 c:ampletioa of die 
RJ/FS. mu. - ,,.u.u.ar, 
ldmllflc:atloa of tbt appropria• Nlllldp 
for tbt ttta. PNlltlptioD __..dam 
between tbt CicmnllMat and dw PR'9 
tbould nomaally not ex1-d for more 
than IO da11 after appnwa! ol the SDD. 
U 1ipiftcaa1 ,,.._. II DOI .. cM wCCIUn 
a rHIOUblt lmMllll of tllDL Ille 
Apncy will nol hnital• to abandoa 
ntt0tialiona and proc:etG lmmadiattlJ 
wnh admiaiatraSivt acuoa or U11p1toa. 
It ahould bt no11d tbat tbttt 119p1 do 
ut prteludt fw1her nesoti•lklnl. 

lxttuioaa CID be COMiclft9d ill 
complex caan whart theft ii no dsrnc 
of lltioual)' delaY'inl cltuup action. 
M'f 1'11111ioa of mf1 period mutt be 
11Ndicatld oa bavtna 1 90Qd faith offer 
hom th• PR.Pl which. If hccanfull1 
.. eptiattd. will NW tDt Ciownulltnt 

bttantial time and l"llOUIQt in 
• ct1i11iq lht cleanup obiteftv". 

X. MuqtlDIDI ud Review of 
S.tdemtst N'IOlillioal. 

All Hltltml!I t documtnla 1111111 
rtctive CODCUmDCe &om OWPE and 
OECM·Wute. IDd be 1ppt0vtd b'f Uwt 
A.uiltut Adminitrrator of OECM iD 
accordaace with d1l1Ptiou. The 
IUISqlmt2St lllidlilne dilcutMd la 
Section n allows the Rttiont to 
commac:e att0tulio111 if ruponaible 
putial ma.kl ua illitial offer for a 
1ut.mfitl proponioD of die c:lunup 
CData. BtfON c:ammtllc:iQI USolMtiona 
for partial 11ttlema11. tba R.qaou 
lboaJd pnpaN a pnlimuwy draft 
wlluattoa of die ca• utins tbt 
•ttltm1nt cnttna in MCtlOft IV or thil 
policy. A copy of Ibis evalution lhuud 
bt forwarded to H .. dquan1n. 

A l'ln1l detailed tva!ubon of 
Mttltmull ~ reqllirld when tbt 
Rt110111 requat H11dq111n1n approval 
of th11t Htdematl. n.11 wrttttn 
evaluation 1houJd bt tub1111tt1d to 
OECM·WHtt and OWPE by Ult lqal 
&l1d tldulical penaM1l on tht caH. 
nna will normally be die Rt11on1l 
1ttom1y and technit:ll repmentativt. 

'nit 1valu1tioa :ntmorandum 1hollid 
iAdicata whelhar the 11ttlament ii for 
1DOI of the work or clu1n1p cotta. U tlsia 
1111&1'1 ii 1111 thlll 1-. the 
mtmorudum sbould illdud9 a 
clitc:u11iOll of tht 1dvanU11" aad 
disadvu11111 of the propoHd 
Htdemant u meUIU'ld by tbt cnttri• in 
11etion IV. Tbt Aaency expectJ full 
evlliatloca of Heh of :ht crt:er.1 
•Ptcifitd in tht policy and wm re1um 
inadequate 1v1l1111iona. 

The R1110111 at1 authori&td to 
concluda.Httltmllltl In Ctrtlill types of 
bazardou wute cua oa their own. 
Witbout prior reYlew by Haadquarmra or 
DOJ. C.... MJectld for dlil crnt:mat 
woaJd ....up Uvt lowtr priortty rot 
lltlptiao. C.tapiea of cuet DOI 
~to Headqumrt rm.w ladude 
DafOCM1laD for COil flC0"'7 ca ... 
llDdlr l20G.ODD ud ftllOtialiOa or clatma 
filed ill bankl\qncy. ID eott rten\'fl'J 
CU& dal ..... 1llould pa'f particWar 
•11mlti0ft to weiliml Iba ~ 
DICftNI)' to coadllct 11110tildou ~:1 
UtipllOD qaiut tb1 dlOllnll Ullt 1118! 
be MOVtnd. Md tbt pnllptetl for 
'9COYll7· 

Autlaortty to .,,.., aad try Cl.Ml 
btfort tht BuiJcnaptcy Court would not 
bt dalapttd to tbt Jltsiou. but would 
bt ntaiDtd by me Dtpamn1111 of 
f 111Uc:e. The Department wtll fUt ca .. 
where u lcctJtlblt neaott11td 
lltllamtnt cunot bt reacbtd. Copiff of 
MltlllUflt doaamatl for 111ch 
apwtllltnll ahoWd bt pt'OV!dtd ot 
OWP! ind OEOI . 

Spteilic d111i11 conceman1 these 
authorizltion.t wiU be 1ddrtt1td in 
daleaatioaa lilat will bt forwarded ta lh• 
Jhsiou ua~ NP•tat1 cove. 
H11dqurtel'9 i1 conducu111 u 
tval1111io11 of Utt efflCtlvtnftl of 
W.tiq del•ncnw. and ii 1111ni111 
till pouibilit)' of additiow dtl ... doaa. 

N- • ~ ud u .. oltllil 
w......_ 

'nle pollcin ud pl"OCldW'H Ml fo11h 
bert. IAd l:lttftlt.I Covtmmtnt 
proc:edartt adOl)ttd to unpl1m1nt thest 
polida lrt IDtlftdtd U SWdanct to 
Aaeacy and othtt Goftmmmt 
lftlployttt. T111y do not conatitult 
rulamaltiq by th9 A11ncy. 112d m1y nut 
bt rtlitd 011 to c:rtalt 1 1ub11anliv1 OT 
imtctdural naht or benefit eniorc11ble 
by uy other penon. Tbt Coveminent 
may take 1ction that ia 11 variance with 
tht polici11 ind proc1du.ra1 an thi1 
memorandum. 

U you ll1v1 any quHrioftl or 
comment• on this policy. or proble:::1 
Ul&t need 10 bt 1ddrft1td in farJ11rr 
1111duet ta unpltmtnt thi1 poli~. 
pl11t1 contact Gent A. Lucero. Dirtetm 
of thl Offica ofW1111 Pl'olnma 
Enforcement tm '312~4J, or Rich:ard 
Maya. SttUor Enforcemtnl Court1tl rm 
312-t131). 

Appadlx-Dilcuuioa or 1.._. lailed 
b'f IDtarim CERCLA Stttlttn111t Policy 

Thil 1ppendix diSC'~IHt in ll"U! .. r 
dttlil certain 11wtt ra111d by 1he 
interim policy and idtnnfitt specific; 
i111111 for public com:ner.t. It focuse!' en 
i111111 of broad public cancem. r1!her 
the i1t11ea rel1?1d pnmanly to interr..:11 
Apn1.-y 111ana11m111t. Th• atct!on 
hudinp of thi1 attacluntnt 1111-™ly 
puailai tit• 1pteiftc 11ctum1 of UM! 
lftforcelaat policy. 

Lc;...&Mldplll 
1't d1'cualoa of flM'll princ!pl1t1 

Mtl Gal die Ovtntll pbiJoaopby 
IO"'"'*°I die ~ enforcement 
prop'lm. To achitft tht 1tttt1tr 
pouil>i. 1Wmbtr of amelr and 1fftt:tiv11 
deuup actlou. Utt Apncy must atrike 
a Mllnca belWMD two oppo1it1 
approach ... Ona approach tm?l!111z"" 
quick man to the Fl&Dd and 
llaforc:elllat euthoritia and t!st ol!Mtr 
ftshlnl more incantlvn for prtv•t"! 
pvtJd9uup. 

Wt bavt attempted to coaiblnt 
ftatvn of both Ui111 apptVach111 in:o • 
riproul enforcement protl'alll tllat will 
lftCOUrllt privalt pan)' cltUUptl. i'hHll 
approach"' and thw llinitattons. .,,. 
dtlcftbtd in lffftlt detail btlow. 

Under Ont pnml alll'fOech. t!lf' 
Aftncy would quickly mor: to 11:•h,.~ 
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enfOIQtU!lt ac:tloD IUCll u litlption 
ud adm&nianta" orders. ot Fl'deral 
IOYtmllleDLclaump adu tbe Fimd. 
Rain'" from liability a.ad mqslidt 
c:oalributioa protldiOD cla111n would 
be 11rictly limited lllMl8r tma approac:b. 
ud lb• time for Qlf0t11Uonl pnor to 
•fon::1:111nt or Fimd-&umd cl•IDllll 
ection woald be abort. The llmitatiOll of 
tllia seural approecla ii lb.at EPA may 
mt alwa11 be able to mon to claaD up 
enoaF lites. becau.M of reetrtctioal on 
tie ue of lbt FllDd IDd U.. tizU ud 
l'9IM&rCll needed to CD111pel cleanup 
lilrDlllti lllforcamnt. Fizrlbmmore. 
lllUl' priYaU palti• beline dlaL U a 
,...i matter. Cbey can c=duct 
dunup acti'ritin IDON quickly and at 
i.. COit th&D !bl Federal permnenL 
~ hav1 damed thal tlliJ approach m1y 
dilcowatt pnvat1 pany initiativn. 

Under tha other ttneral approach. the 
ApDcy would provide 1dditioa1l 
mc.c.tivn to encoUl'ltt PltP clelll!up. 
For example. ••ttlementJ would allow 
more 1xpamive r.111111 from liability. 
conlribution protection would be 
Jlft!Vidld. and EPA would 1ak1 11 ml.\Ch 
111D• •• 11Md1d to rnolv1 i11u11 thro113h 
ntt0tllt10111 befo,. it marted 10 
edorcem11211ction or Fund·finuc.td 
cleanUJI. lt Ui pouibl1 that th1 ActnCY. 
would reach more nepmted · 
11ttlemct1 mdar thit approach. Ont 
u.mtt.u= oftJu11ppro.~ ii that th1 
Apncy would auum1 !nancial n11t1 if 
It blcoma cleu ill filht of chaqed 
dn:wDltancet or improved knowltdie 
of •rte .!'l"Oblerm tluil additional cleanup 
actlen 11 needad: 1xp&111i\'c releues 
from liability would preclucit the 
Alency &om Punuial rapoaaibl• 
patties for additional claanup coatt. 

Alto. protracted n110tiatio1U would 
delay clt&a&IP of 1itea. Frier. pnvata 
pa11y cl1anup1 may not mcnue without 
u attllldaal ...,...an Worc:emeDt 
PfOl!tJll (unilateral admmiatratin 
ordan. Ullmimnr huard ealon:emaat 
actioaa ad.Ir CDCA llCtiola 10L IDd 
CIDltol'eCDflfJ ldlolll tmOer MCtiOD 101) 
bec:auae prtwatl paltlal may lack an 
Ulc:etivt to ruda llflOli&ttd 
•ttlainta. 

We have attuapMd to auike a 
balmu:a btnnen U.. two directions. 
r-oopmq that ao 1ppraacb may bt 
completaly ad.lquatt to 11tilfy all of 
tbeae cn.cerm. Wllill the Apncy 
NID&illt committed to a •trona and 
\ipnNI afol'CllDat prosrat11. it 
f'ICOll2iZa tbat :llfOtiattd pnva11 pert)· 
dalAupt an ntenttaJ 10 1 1uccnafvl 
cleanup Pf'Oll'U'. The Actr.ey will 
m1njmjze impedi.manll to VOlllJltal')' 
cleanup. and lakt ._...1iv1 
emorctlDl!lt acuon qlintt thOM paTtiH. 
wboee recalc1tranc:e preventt 

•ttltmenta or makn complata 
•ttlement ilDpollible. 

Tbe Acency aolidtJ comm1nt1 on· 
wb1th1t any additional facton or 
pnnc:sp\11 tboWd bt couidmd by the 
~ney in fonDWatml I Mttlftlltnt 
policy. 

n. Mw1 'HD' cr+w• rar 
N4!1u1•u. 

Toe prnloaa •ttlltUllt policy 
tnc:ludtd a rtt0an:e muqamant 
l\loi~liu rw me after u.. Apsicy bu 
evaluated ta. cue U1illa die MttlllMnc 
c:ritma ud ~lermiDed Chai tie 
Jll'Olpectl for l1ICClllflally pmwuiDI th• 
CIM ware aoocL. Tbt l\liddoe 1tated 
that the Apncy would pnerally 
net0ti1t1 only if the initial offer &om 
PRP1 was for ID percent of tilt rtmtd)· 
or COlll of cleanup. Thia 10 percent 
tllrnhold wu .. 1abli1bed '° that the 
Rqlonal 0Blce1 would 1pend their time 
and l"llOIU'Cll.DIJOll•lizll ca1n where 
Httlement on 1ccep11bl't ttrmt Mimi 
mol"I !~el~. ~A con1idtl'ld ret11ninf 
that rwo1hn1 an this interim policy. 

The tluwthold wH 1101 inltnded 10 bt 
en 1b1olu11 bamer to offers for 1111 
than ., percant. and tht ••rlillt er11!tJ 
of this U111rim policy itlc!icat~ tbtt 
offen for 1111 than that amount mil}lt bt 
comid•red: Howenr . .om1 PRPt mty 
ban perceived tilt ,Wdtlint u an 
abeolute bamer. and been reluctant to 
approach the Aftney wttb Y&lid 
Mt1.l1ment otfen became tboH offert 
were 1101 for ID ptl"CIDt of the l"tmedy or 
cottl of the c111nup. Minor volumeinc 
contributof'I of waatn to the sita would 
acarally be unwillinc to offer 80 
pel"Clllt. lt It alt0 po11iblt thal a few 
r'IC&lcitrant pal'tin who refuted to join 1 
F'OUP uttlt!Mftt offer could prf\ .. nt the 
oth1n from comi111 up with an ao 
pt!'Cl'llt offir. 

1be Apcq comldertd a vari•IJ' or 
•PllfMdsee for PtOWtdiltt potattally 
rwpoDiible panin wttla a pater 
onortllftitr ud lacalttw for bec=in1 
IDTolvtd ID D110tl1tiom. They Ulduda: 

• EliaWaafiDI tbt t!lrethold: 
• Elimimtms the tanthold fOf C9'tlin 

c:ai.,onee of PRP• or ca1n; 
• Low1M1 the tbruholQ: 
• Allowtns dtviatioll from the 

dntbold when th• Retton bu prepa.rtd 
an ev1luation of th• cue. and 
Head~u.utm ba1 m'\ewed thil 
evaluation: ad 

• Allowiq nqotiatiom wttb 
iadlvtdual puaa. ·u loq u the RtJinn 
ll!timataly recovers a certain perc1111ap 
of tbe coatl of dtanup. 

T'u approach in tbe interim policy 
combine• 1inaent1 of• number of theM 
optiO!ll. 1t 1limmat11 the IO percent 
tllmhold. 1ui.1d. the lntertm policy 
ltalff that tilt Apncy will Hpllata 

oaly If tM initial offer from PRPI 
CODltituta • tubttanti&l proportion of 
tht remedy or d111111p i:oata. llesiom 
&ft used lo wtilb tl:at potatial 
NIOW'Ce ciemudl for coadUCUDa 
nqouaticw apimt tile Ukllihood ot 
lltUZll tao percc1 of coets or 1 
c:oinpl1t1 rmedy. nu. wWle u o&r 
of IO peft:811t ii llOI reql&inCI to IDitiatl 
neto!iatiOtll. thm will be c:uet wDal 
~11'1 of IO percant Will cit deamad 
lDldequatt. ~lft to llelOlilta for I 
p&rtial Mttl1m111t or cleanup lhollld be 
l\'al.uatad by Rapona um. the cn1ert.a 
•1 fri m teetin rv of tbl policy. A 
copy of theM drall 1nb1attom ue IO be 
forwarded to HudqtW'WI for N\'11W. 

Tbt policy 1m1oanced today alto 
rwc:opan that in cmwn limited 
catetonet of CINI. It may be 
appropnate for tltjions to enter into 
n110n1tion1 eYlll tboqh oilers do not 
rtp1"111n1 1 1ub1tantial portlan of co1t1. 
ThtH C&tlfOnlt iilc111d1 acinwUltnti\ .. 
Mttlem1nu of coat rwcovery 1c:tiom 
where total cl11011p c:ottt wert Ina than 
SZ00.000. claum in ilanlcnlptey. aad 
•cinunisll'ltivt 11ttlem1n11 wtth de 
111irum11 conU'\b11tora of w11111. Tbt 
ttnn "'de t111nimi1" don nol include 
pan:in wbo dtpGlitld any •IFilicant 
1111011t1t or IYP• of wu11 at a 11t1. 

The approach of dtltlinl the mourca 
man1pm1n1l\loidilint1hould pniY'id. 1 
anater incenavt !ot individual or small 
sroupa of Jl1Uls to nesotiatt 11t1.11111en11. 
It tbould 11.to live tbt R111on1 and tht 
liblation ttam mort n1xib11il)' Ul 
att0ti•linl an~ Mttlilla w1th low volume 
PRPt. In addition. the ID percanl fisun 
will not 11rve •• 1 point of depariurt for 
n11otia110111. limi.Ulll the uuual olfera '° 
that 1111td thrtabold percentap. PRPa 
1hould find it easier IO develop 
propoul1 foM1ttlem1nt. and tb1 abUicy 
of recalciacta to obstruet 111tt11mut 
wt1I bl rtduc:ecl. Howner. lince the 
obiedive of tba AltDCY ii etill to ob~ 
complete clnlurp bf PRPI. or 100 
percent of tbt coeta of claanup. theta 
will bt c:aMt wbeN often of ao percent 
will bt dttmed Inadequate. ff a partial 
Mttltment offer ii accepted. tbt Apncy 
i• committed to v\101"0111 pursuit on non· 
11ttlora. 

Thll apinoacb. laowever. may incrt•M 
the likelihood that Rtfional relOlllCCI 
will bl C011Hlllff by frqmetad 
multiple DIJOti•tiou wttb 1 wide 
vanity of partiea. Tbt more ifttanein 
and ttme<omUJDiDI ft110liati0111 thal 
may bl DeClllltY miPt wtimataly limit 
tbt number of Mnltmtnll that can bl 
rwachtd. 1t alto plaeet 1 brth•r burden 
on lbt l\lliODI aDd Headqunm 10 
, ... ., tht edequacy of 11ttl1m1n1 
propoKl• in liaht of tht Mt1J1m1nl 
cnteril. and to detarmiDe that 111ffi•itnt 
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parliH Ut left to provide the rtmaillilal 
c.lt1nvp cotta. 

T11• A"nc:y 10lidt1 comment oa 
whether 111b1tantial Mt\lementa will be 
po111bl1 withoW a thmhold &0d 
whtdlar tllmiDatiq the thmbold will 
nc:oura" 1 pt1ter n11111btr of 
eenletuDll for 1itbtr 1 111bltanual 
porttoa of the cotll of cJ1anu;i or of the 
clwnap ilNlf. Thi Apt1CJ alao IOlic:ita 
coaun111t on how the term Md• millirni• 
coaatbutor" ~ be d1ftned. 
m. ..... ., .., ... .. 

Thi AattlCY will ... 1e ... wormalion 
conc:amtq th• aite to facilitate 
dilcuaiau of 11tt.lemen1 UIODC PJUlt, 
nu. IJl.lonnauon wtll iadu4c 
-ldtnti I)' of notice letter l'ldpitntJ: 
-Volwnt and natun of w11tH 
· id1atlfl«J 11 d1Hvet"ld to tltt 1ite: 

-Any ranld111 by volwne Qf utenal 
Milt to tbt Illa; 

R1l1111of1am1 of tbi1 m1tm1l to PRPt 
i1 dilc:nuonary '"1dtr lh• FrH<lom of 
lnlorm1tion Act (FOlAJ. 

Under. th• ?Olicy IMOunced today. 
information rel1111d to !'RPI will 
11n1rally be conditioned on 1 reciprocal 
releaH of information by PRPt. The 
A,.acy soHcill eo111m1nt on whethlr 
illlarmabon exempt &om dildo111ra 
·1'dtr FCIA ahould be made available to 

tPt aa 1 dl1cntioiwy b11ia. 

rv. Sett1ameDt cnew 
lu di1cu111d 1bov1. there Wlil no 

tonier be 1ny 1p.tCilic tlue1hold for 
con1id1nq 11ttl1ftl1nt oft•n from PR.Pt. 
Rather. Httl1m1nt arf1n w1il be 
naluated 1111ns the enter.a 1n !hat 
Hdton. E\·alu11iont under theN criteria 
1hould m:Jlt in 1 full 1valu1tion of the 
offar and will promota con1111anc:y 
amoq R.,;ona.I omc:os. ThHt Cl"lttria 
will apply tn evalution offm flam 
PRPI I 1 J to dun vp tba lite. (Z} ID pe7 
for c:leen up of the allL ad (3) ID i::oet 
monry lctiOlll. n... Cl'ttlfta iDl:hade: 

• Voll&IM of wu111 contribal8d bJ 
t1c:bPRP: 

• Nanzra of wuta cantribldtd: 
• Stnnflh of mdenc:a tnldnl Witte 

to •ttllaa perttec 
• Ability of Ntdiq pattiel to par: 
• 1.itJplift riskl ia proceedlq ID 

trial: 
• Public lntatat cetn1ict.radou: 
• PNcodtntial value: 
• Value ol obtaininf a prnent nm 

c:erteill: 
• lntqWtin and •ll!'l'llliftl C.cton: 
• Nature al c:aM that rtmaiDI after 

Nttltmtnt. 
M111y of thne criteria are 17Pical for 

11Ht1tnc offm to •ttlt any 'YI" of 
l1tt1aticm. Alt.houah lht Apncy will 
l'!Oftlldn off•f'I of'"' than 100 pere.nt 

ill accordance with this policy. ii will do 
'° in liJhl of the Aa•nc:y·1 position that 
PRJ> liability II ll:'IC1. jOIDI and NYtral 
weu it can be lhown· by PllPI that 
illjury at a lift ii clearly di'Vi1ibl1. EPA 
tolidtt comment OG tbt Dted. If any, for 
additional crilartL 

V. Paid&I C.Uupe 
Under the izltartm polic:f. EPA Will 

now. an occasion. colllider PRP offm to 
perform or pay for oae pJwe of a lite 
clunup. n. intatim poliq d.ilClllMt 
die drCUIDIWICll UI wbidl it may be 
1pproprtat1 to ntar mto 11tUamenta for 
111c:h partial cleanups. ESA t0Uc:ita 
com.meats oa tbe.e anaapmmts. 
VI. Coaldbudoa ....... 

Contribution uiona re1pon1ible 
put111 i• baud on lh1 Plincipla thaL 
wbare llabilily ii joiat ud 11veral. a 
party who baa p11d mo" than Ilia 
proportional 1b.al'9 of• judpwit or 
11ttlemen1i•1n1ttJed to raunb1&."Nm1nt 
from other liable par.111. When the 
Aaency ruc.hu a par.tel Ml:l1m1nt 
with aome partiu. it Will frequently 
pun111 an an.lor:ament action 111mat 
non·11ttlint mpoaaiblt puii11 to 
recover U\1 remawac cos!I of clauup. 
u such u IC:DOD ii VDdert&ktn. !bell ii 
I PON1bility thal tbOH llOll•tenJon 
would in turn NI •*ttllna parttu. 
lrsuial that :he Nttlon ltl l!oibll to 
them for conatbution. 1! tbit actt= ily 
non·aa•t.IU!t p1nia1 i1 1vccau/vl. 
Hltllr4 partiH C:OWd md up pa)'Ula I 
lll'llf 11:l1n O( clttAUp COlta ll\u WH 
deren:Uned in the A11ney'1 Httlemmu. 

A contribution pn>tec:tion cl101M la a 
co:ilent decree i1 one ~elhod to prtvent 
thil outco:n1. Wt&il• maln1awna the 
npt to 10 11linlt llODofftUon for ail 
,.maiJliq relief. ~· United Statat could 
qm 10 rtduc:e ill Judsmat apiut the 
DmHtttliq partift. to tbe extent 
ll8Cblll)' to u1IDpilh lbt •ttll.ns 
puty'1 llablllr, to tbe DOD-Mnliq dUrd 
Pl"J. nm 11111•* appnaac& ii aae of 
tnenl conll'ibuttoe pro!ICticm OIHiOlll 
...U.ble to the IOftl'DDalDL ,.,,. 
UfOdttlaf llttllmul hi• !.-.q111nd1 
IOlllbt •ucll prolecti& 

Tbe polit\OQ t&kllL by 1be ~t 
la litipliDll IDYolWll caatributtoQ II 
that die comtl lllou1d adopt I Ftdtlnl 
nil• of declaion tb1t foUowt NCtiOn • of 
die Ulliform Coatrtbulioa Amo111 
Tcmft110r1 Act. Sectloll 4 provtdet mat. 
whal'l •tdamntt are anta'ld lilto iD 
"saod f1itb." tbe Mttlon IN dilclwpd 
from "all liability for conwnlNt:on to 1s:y 
other 1anfe1sot1." Under !Im 
UlletpNtl~OD. 11112'9 ii .DO Med fO 
proytctl contribution protectWn to ~ 
who reach aooci faith Httlam.nu wtth 
lhe IOVlmmttlL (W• do not •llJPOl't 
adopar., HCtion 1 of the L'n:!orm A.ct u 

• FaderaJ rule of daci11on. Saction t 
would preclude tettloi• from lffkinl 
concnbution from non·Httlors 1111le11 W. 
Mttlort lil'luced or performed a taa 
pen:et cleanup 11 a 1111.) 

However. 1iJsc:e the rilht of 
COlltributiOD under CDC.A it not flt I 
Nttltd quntlOA. tlle t\llncy C:U take 
'two 1ppt0aca• ID tHpoDM to requnll 
ftom PRPI for c:onlributia: protaCtlaa: 

• UJU8 that mtdar Ila lepl 
latnpNtatlon. aplicit c:ontribiatioa 
protacUOll dalllft are 1IZllllClll&ITo 

• prottde ~lidt CODtribudoa 
pmaon c:ial!MI ill COftMftt dlCNel OD 
• c:a-.by-cua buiL bued Oil tile 
AcmcY'• 1bilit)' to clearly ·~rtiOll 
UabWty, the pmat&p of die clwuaJ 
rapl'IHfttlCl by tbt aettlemlftt. and 1 
caae-lplCific co111iderttion of lht law 
which it Ult1ly to be applied. 

Explicit co11atbution protection . 
cltllNI :nay ltrYI U ID illctntiv1 for 
privtte pa.-ty 11r.!1m1DL bti:ause PRPI 
may be lll01'9 confident wtt.h a 
.. wement whi:h includu an explidt 
conUi~ution protection clause 11 part of 
ID lpttlllftlt, lt ii CODliltlftl Wl:h OW 
po111io11 on joi."lt 111d MVtrai U1b1Uty 
1ad our 1uppott for a 1112ilot111 F1dtraJ 
N1I of deciaioll ia this area. Howl\·er. 
uplidt conUibutiCl!l protec1ioa c:YllMI 
ban HVVal Umitatiom. For tu:npl&. 
the AltnC)' =•r become wll:erable for 
part of the cleanup cn111 tbtt would 
otherwiN be borne by re1po111ible 
partia. ID 1dc!itloii. tb1 d:aJlinl 
probl11111 involved with Heh claUlll are 
complelc. F'uia;ly. 111ch c11U1H miey 
embroil tbt Federal 1ov1m=ent i:i 
core~tll litiplicn rs1h1r :han r:su!~..111 
in ftnal 11ttlc:i•nt1. 

In Iba i:l:erim policy p:iblished today. 
tbt AleD.Cy hu authorized I VllY 
Umitad 1111 of C:ODtribullOll protletiaa 
c:laues. 1'he AflllCY 11 eolicitiq public 
~t oa whether tile iDll!'im poUq 
pnwtdal for ceotribulioD prolectioll iD 

tilt "°"' clzcmDltUal, 
VD. ..... ,,.. Ualiilltr 

PotaliallJ mponaiblt partln have 
fnqllllltlJ eoafbt total UIMI fmcD 
put uad futllrl liability u 1 conditioa of 
NttltmllAt. TM Alf*'/ bu llaertllJ 
bele rtlllctul to JNDI lllc:b total 
N1lual McaUN UatJ Impair ihe 
Ail!ICY• abWtr to.,_. deamip in 
UIAt of cbaftled c:onditiom or new 
infonaalloa CClllClmina 1 1111. · 

W1 rte:opi1e me c:mnnt 1tat1 of 
tcientik WIWtlillty COllClftlUll cbe 
l&paCU of lauardoua ~GCH. Ollf 
abWr, 10 dataef thtm. and tht 
tfftctmnlll o! rtmedln II haurdCNI 
wute 1it11. lt would be ir.a~jlropnai. 
for die Apncy t1t IUllllll -
NIPOll•1"illt; for cleanvp t! prt'Viously 
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lmlmown or undetec:md conditioav ariM 
or u. ciltcovwed aftllr MttitmmL or if 
o .. infoniiaticm iDdicata there may be 
an immln•tit and eubetulial 
•ndanserment to public bHlth or 
welfare or the eo'fironmeDL 

Thrn broad approaches for 
recoociling the coo.carm of the A,cey 
and of PRPs u. to: 

• authoriu rt!eun for renu1dial 
actions taken punlWlt to EPA-app~ed 
Rl/FS and deaign: 

• autho1U1 total relt1111 for remedial 
actiom taken punuaot to EPA-approved 
RI/F'S and dni.gn. but i.Dclude a 
reopener clauae allow\na the Agency to 
aeek addiUooal cleanup action or 
cleanup COii.i fo:r unknown conditlom 
that indicate possible imminent and 
1ub1tanti1Jendan9erments: 

• allow very limited releuea with 
reopener clauses that not only cover 
imminent tnd 1ub1tantial 
end&nse~enll. but require private 
parties to tespond to all other releues 
or threats of releue from the site. 

The guidelines i."\ this policy talce the 
second ap])roach. We recosnize that an 
expamive rele11e policy wou..ld be an 
incentive for pnvate party cleanup. but 
ill value 31 an incentive must be 
weighed 113ainst the scientific 
uncenainties 1urrouncfina tbe nature or 
expo1ure to h11zardou1 111b1t1nce1. their 
dll!'le of toxicity. and the effectivene11 
of remedies. 

Generally. the expan1ivene15 ofa 
releue will depend on the desree of 
confiden~ that the Agency has in a 
rel!ledy. ·lt may be appropriate to 
nesotiate l more expansive releue 
where ~SJ)cn1ible parti11 cotncnt to 
meetir.g ll'ld continuing to attain heallh 
b11ed :ierlorman~e standards. In 
addition. the Agency ii coruidering 
allowing ?tiore expansive reieun where 
the pnvate party remedy i• a 

demonstrated effective a.ltmutivt to 
land diJposal. 1uch •• incinaratiou. 

Under the MCOnd •P??Oac.b. d11iped 
for remedial actiona. PRPI will bl 
requintd to u1WD1 ri.alui of imminant 
aml aubttanUal 1odanfetmcatt 
attributable to problema !lot known by 
th8 Alency at the timl the r11n.dy Wal 
11ltcted. ln return. EPA will bl 
responsible for responding to futmw 
rwiHau of conta.minanll that do not riM 
to the level Of ID imminent and 
aubatantial endanprment (usuminl 
that. If PRPs conduct the remedial 
action. the approved remedy ii 
maintained II required). 

RtleaMt will be of a aimilar 1cope. 
whether activibea will be conducted by 
EPA or by pnvate part:i11. Any reiHll 
policy that allowed more extemiv1 
releases when the Agency conducted 
the cleanup actions than when private 
parties conducted tl:e actions would 
di1courage privaie party cleanup. or. at 
a r:ninimwn. encourage private parties to 
pay for government cleanup• rather than 
conduct the remedi&l action them11lv11. 
Private pa~ conduct of the remedial 
•ction i• pref1nbl1 b1cau11 it ~ liltely 
to occur sooner than Agency cleanup. 
and the use of private money fre11 the 
government 10 use tht Fund for other 
sites with no identified PRPs. 

The Agency is 1!10 considering 
whether a more expan1iv1 release may 
be allowed where the PR.Pl hire an 
approved contractor to perform the 
cleanup. and the PRPs' performance i1 
HC:lred !ly a ntisfac:ory pr!.:::iwn 
payment or surety bond in an amount. 
well in exceu of the estimated coat 01 

the work. The tcnn "precil!Cl payment" 
refers to risk apportionment device 
unde: which the nu of an ineffective 
remedy would be Dtitigated by a cash 
payment in excu1 of c11anu;:> costa. or 
another f.nancial u1urance mechanilm. 

'I1le A,ency 10lic:it1 comm1nt1 on the 
intarim rel1u1 policy. includ.ins the 
circwDlwicet under which rel11111 
ahou.ld be panted. 1"10P9n1r conditioru 
that 1hould bl included. and wben 
rwlHtc• thould becomt effecave. The 
Afmcy alao aolic:it.1 comment cm tba 
premium payment or l\lnty bond 
concepL 

VDL Tarpta for Litiptloa 

'I1le Asency ii not Jesally requirecl to 
brini action qainat all pot1otially 
rnpon1ible partilt at a aite. The interiln 
policy providn thet the A,ency will 
ccmtiDu1 to identify tarseta for Utiaation 
on the ba1ia of factors 1uc:b 11 fina:icial 
viability. 1trength of the ca1e. and our 
ability to manap litigation. Thi• policy 
also providn ao additional incenllve for 
voluntary cleanup by tarretinl 
recalcitrants for litilation. 

The prHenca of a Federal 11ency 11 a 
potentially re1ponsible party at a 
huardou1 w11te site 1ometimes delays 
negotiatioiu because the positioD of the 
Federal PRP may not be cl11r lo 
gove:nment negotiators or at.lier PRPs. 
The interim policy provid!t that Federal 
fac.ilitiu an to bt r.-eate<i liite other 
PRPs Ill most respects except being 
joined u 1 party in liti91uon. The . 
rwferen~ to adm.ici1trative orders is 
intended to direct the Reg;<>ns to make 
more aani11ive UH of admuu1trative 
orders 1n deall."lS w1th Federal facilities. 
Instead of litigation. we will use the 
procedures est1bli1herl by E."tecu~ive 
Ortien l2C88 1nci 12146 ind appro;:inate 
Mamo:anda of Understandir.g 10 re10: .. ·e 
iuues remaining with these fo::iliues 
after ne9otiatron !!!'1d1. EPA w'.ll 
1ncouro9e Fedara! facilit:es to 
participate in t.'lese nesouations. 
(FR Doc:.~ Filed 2~ U3 amj 

~COOi--
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, 0.C. 20460 

MAY I S85 
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ME~ORANDUM 

SUBJECT: 

FRO~: 

TO: 

Drafting Consent Decrees in Hazardous Waste Imminent 
Hazard Cases ~ ./} 

Courtney M. Price~ P >-y.--f' ~ 
Assistant Adm· istrator for E.nforcement 

and Complia, e ff,qn)50J}?& ~/~ 
Jack W. McGr l(_~ ~ //J ~ 
Acting Assi nt Administrator for Solid Waste 

and Emerg· cy Response 

Regional Administrators 

INTRODUCTION 

On October 19, 1983, the Office of Legal and Enforcement 
Counsel issued guidance on drafting judicial consent decrees. 
That document provides general guidance on drafting consent 
decrees for settlement of hazardous waste cases, provides a 
checklist of provisions which ordinarily should appear in a 
decree, and offers sample language for many commonly used 
consent decree terms. 

As the Agency enters into more and more consent decrees as 
part of the hazardous ~ace program, there has arisen an 
increasing need for supplemental guidance specific to imminent 
hazard en.farcement actions under the Comprehensive Environmental 
Respons~, Compensation, and Liability Act (CERCLA) and section 
7003 of the Resource Conservation and Recovery Act (RCRA). 
These actions share common factual circtunstances and ye~ are 
sufficiently distinct from other enforcement programs to warrant 
separate additional guidance. For example, many hazardous 
waste cases are characterized by multiple defendants~ raising 
unique liability is~ues which must be addressed in each decree. 
This guidance document will focus on those consent decree 
provisions which are vital to settlement in hazardous waste 
cases, but which are handled differently (or not at all) under 
other programs. 



T~e g~idance is based upon and SU?~lemencs t~e Agency's 
seccle::ienc f>Olicy as scaced i.n a memor.-andum encic:Lea "Intt::!'."~::i 
C'.::::\C"...A Seccle:nenc Policy" (hereinafter "Seccl.emenc ?olLc.y") 
~hie~ he issued, along wl:h HanK Habicht of che De?ar.-:~enc o: 
Jusci~e. on December 5, 1984. E?A enforcement ?ersonnel 5ha~~~ 
l:icer?rec ar.d a?ply this :nemorandurn consistently wich t~e 
Set:le~enc Policy and any subsequent revisions thereto. 

Each decree will be negotiated amidst widely varying iac:~a. 
situations. Thus i: is not appropr.-iate to mandate cne incl~s~J::"l 
of model terms in each hazardous waste decree. Rather, this 
me~orandum is intended to suggest ways of achieving the govern
ment's settlement goals. The sample consent decree provisions 
may be incorf)orated as is or modified to accommodate the 
inevitable eccentricities present in each case. 

I. Releases and Contribution Protection 

Although the greater portion of this memorandum addresses 
terms which the government: wishes co include within consent -
decrees, it is also useful to discuss the major provisions 
which are generally requested by responsible parties in settlement 
discussions, i.e., releases, covenants not to sue, and protec
tions against contribution. Since releases directly affect 
liability for current and future hazards posed by a site, these 
provisions must be drawn as narrowly as possible. 

A. Scope of Release 

The Agency's policy, absent extraordinary circumstances, 
is to grant releases from liability only for that part of a 
cleanup performed or funded by the responsible parties. If 
only surface cleanup has been effected, the release should 
clearly be limited to liability for the work undertaken to 
respond to surface contamination (as defined in the decree), 
and should expressly reserve our right to bring actions against 
the settling and non-settling parti'es for all other removal or 
remedial activities. The release ordinarily should not forgive 
government oversighc~ monltoring, and enforcement cos~s. 
unless the settlement payment takes these costs into account, 
nor should le include natural resource damages without the 
consent of the trustee. 

The consent decree should clearly state that the release 
only extends to named parties to the agreement, and not to all 
parents, subsidiaries, and affiliates, unless 100% of the 
cleanup costs are recovered. Judicial or administrative causes 
of action against any other parties are to be reserved. This 
language is particularly crucial where State law may require 
the release of all joint tortfeasors if a release is given to 
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any one of them. ALt~ough it is our vi~w that CE~CLA calls 
for unifor~ ~ederal rule~ of decision, as a ?recautionary ~~as~r~ 
~o~sent decree releases ln these Scates should )e ?hrasea ~~ 
ter'.".ls at a covenant not to sue in oraer to 1lini.mize the ::ossi.Ji.' i.:· 
chac non-settling parties would be released from li.abili.~v oy - · 
t~e decree. Furtnermore, the rel~ase should not excena c; 
liability under ~ny statutory claim which did not :or~ c~e 
~asis tor the complaint or clearly apply to the accivi:ies a= 
the settling party. (For example, a t<CRA subtitle C reg•Jldtor:: 
action release should not cover liability under section 3013 
or 7003 of RCRA or section 106 of CERCLA). Similarlv a release 
or covenant not to sue should expressly apply only to.civil 
liability. Finally, in most cases (see the Settlement Policv 
?3.ge 15), releases should specifically reserve the defendanc·· ~ 
redis?osal liability, i.e., liability arising from orf-site 
disposal of wastes removed from the site. 

B. Timing of Releases 

Many responsible parties have sought to obtain 
releases which become effective in advance of completing the 
needed abatement actions. As a general rule, the Agency shcuLd 
require that releases only become effective when all of the 
work (including monitoring) has been completed to EPA's 
satisfaction, whether defendants financed or conducted t~e 
work. 

C. Limiting Releases to Account for an inadequate Remedy 

Although settlement agreements are otten designed to 
accomplish a complete and permanent remedy, the Agency must 
protect itself from the possibility that the chosen remedial 
option will fail to entirely abate the releases at a site and 
the potential for an imminent and substantial endangerment 
resulting therefrom. the Agency should use the consent decree 
to minimize the risk that the government will be left to finance 
a future cleanup resulting from failure of the remedy at the 
site. 

l. Where circumstances ?ermit, compliance with 
the decree should be linked to achieving enforceable perfor~ance
based standards. !he Agency must be in a position to move 
against the settling parties for failure to attain a standard. 
To the extent possible, the decree should not merely be a 
broadly phrased ·agreement on a remedy designed to generally 
meet the goals and objectives of the decree or the statute at 
issue. 

2. The decree should contain detailed oversight, 
operation, maintenance, inspection, and monitoring requirements
designed to prevent and uncover deviations from technical 
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scandards over an excendea ?eriod of ti~e. These require~~::::s 
should be embodied in wor\qld.ns sub:ni~::ed :or ~CJ?roval ?urs·.:a:::: 
::o che decree. 

3. The decree should concain financial res~onsi~i~i:~ 
req~i.re'.'!len:s. (disc;,issed below), suffi.ci.ent to cover· e.r.y .::os:s· 
arising :rom failure of the re~ed/. 

4. The decre~ should clearly articulate any assu~?tio:::s 
upon which the remedial program is based. For exam~le, a re~edv 
~ay be designed with certain characteristics of the. surroundi~g· 
area in mind. If land use patterns change, (ror example, where 
a previously unused aquifer is tapped for drinking water), the 
Level of protection afforded to the environment by che re~edy 
may be insufficient to ?rotect human health. If any of the 
seated assumptions change, che Agency should reserve the righc 
to pursue modifications to the re~edial program. 

5. Finally, the decree should contain a clause 
authorizing the government co reopen the decree if the si:e 
may present an imminent and subscantial ~ndangerment to the 
public health or welfare or che environment due to: 

The discovery of ?reviously unknown or 
undetected conditions at the site; or 

the receipt of new information concerning 
the scientific premises of the decree. 
(See che Settlement Policy, page 16.) 

This reservation should allow the government to obtain further 
remediation by the defendants or perform the work itself and 
seek cost recovery. Despite best efforts at designing, 
constructing, and implementing a remedial program, it is 
fnevitable that in a certain percentage of cases additional 
work will have to be performed to eliminate such endangerments. 

Responsible parties, of course, want the decree to 
represene a final disposition of responsibilities. However, 
hazardous waste site abatement technology has not progressed 
to the point where the Agency can be relatively sure chat the 
remedial cechniques selected and implemeneed today will provide 
complete and permanent protection to the public on the hundreds 
of sites where work has been or will be performed. The five-part 
program outlined above should maximize the degree of finality 
afforded to settling parties consistent with the need to 
safeguard the interests of the public. 
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D. Contribution ?rctec:icn 

Concribution ts an ~~ui.:acle re~eay ~as~a on :~e 
?rinci?le that one who has ?a~~ ~ore t~dn a reasonao~~ ~r~~or
ti.on o: a j:.;d~~enc or debt i.s entt:led co rev11ou::-se:ner.c. ::::-)·ci 
ocher l~a'.Jle parr:ies. T~e issue 1): cuntribution ·...;i.LL ::>e 
particularly cricical i~ ~ultL-par:y cases chat L~voL~e sec:L~
ments with fewer chan all oi c~e resoonsible ~~r:L~s cine ~~r~ 
the govern~ent ~ay still sue some or.~ll or tne r.on-sect~-~~ 
parties. Anticipating chat t~e government :!lay sucessrull·1 · 
pursue a non-secclor, a detendant may demand chat the Uni.Ced 
States agree to protect it from any claim tor contribution 
from any non-settling party as a condition to signing a consent 
decree. The eftecc or such a cuncnbucion orotecti.on .;laus~ 
sought by a settLin~ detenaanc would be co ~ave t~e Unitea 
States agree to reduce its jua~menc a~ai.nst a non-secc1ing 
responsible party by che amount or concribucion orderea to ne 
paid by a settlin~ detendant co the non-s~ttling ?arty tn 

subsequent Litigation. 

It is the Agency's view that contribution proceccion 
clauses are largely unnecessary. Many Scates* have alreaay 
enacted laws which protect secclors trom subsequent contri
bution actions. These laws have been modeled on s~ction ~ o: 
the Uniform Concributi.on Among Torcfeasors Ace (1955 Kevision), 
drafted by the National Conierence of Commissioners on Uni:Jr~ 
State Laws, which provides: 

"When a release or a covenant not co sue or 
not to enforce judgment is given in good faith 
to one of two or more persons liable in tore 
for the same injury or the same wrongful death: 

" (a) It does not discharge any of th~ other 
tortfeasors from liability for the injury or 
wrongful death unless its terms so provide; 
but it reduces the claim against the others to 
th.a e.¥.~e~t of any amoun~ stipulated by t~e 
release or ehe covenanc, or in the amount of 
the consideration paid for it, whichever is 
the g~eater; and, 

* Seventeen States have adopted this Section or a. similar 
provision: Alaska, California, Colorado, Florida, Illinois, 
Massachusetts, Michigan, Missouri, Nevada, North Carolina, 
North Dakota, Ohio, Oklahoma, Oregon, Tennessee, Virginia, and 
Wyoming. 
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"(b} le: discharges the tortfeasor to whom i: 
is given from all liability for concriJution 
to any ocher tortfeasor." 

Under this rule, once a reasonable, comprehensive, and good 
faith a~reement has been reached, settling parties would be 
immune from third-party contribution claims. 

The Agency is taking the position that federal courts 
should use the model rule as the standard for r~solving 
contribution questions. The United States will be willing to 
include language in a consent decree which states that it 
is the intention of the parties that future contribution 
actions against settlers be prohibited and encouraging courts 
to consult the Uniform Act as the federal rule of decision. 
Contribution protection clauses will therefore generally not 
be necessary for consent decrees. 

As the Settlement Policy points out, however, providing 
protection from contribution to settling defendants may be 
appropriate in limited cases. lf, under the law likely to be 
applied, contribution actions by nonsettling defendants may 
be permitted, EPA may consider providing contribution protection 
when two factors are present: 

1) the settlement addresses a very high percentage of the 
total cleanup; and 

2) the relative responsibilities of the responsible 
parties can be clearly allocated, so that future actions are 
not likely to reapportion liability. 

On a case-by-case basis, the litigation team will assess whether 
these factors and other circumstances in the case warrant 
inclusion of ~auti:ibut.ion protection in the decree. 

Of course, the greater the percentage of cleanup covered 
by the decree, the lower the risk that claims for conttibution 
will be successfully asserted against settling parties. Compre
hensive settlement.a will max.imi~e the chances that compliance 
with the terms of the decree discharges a company's liability 
for a site. 
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E. Samole Language on Releases and Contribution 
Protection 

The followi~g sample consent decree language assu~es 
that total cleanup has been or will be undertaken bv che 
responsible parties pursuant to EPA approved proced~res. It 
also assumes that the site is located in a State where the 
release of one joint tortfeasor operates as a release on atl 
others. 

Covenant Not co Sue 

In consideration of work which has been and 
will be performed and payments which have 
been made by the Company under the terms at 
the Decree, the Governmental Parties (herein
after "Government") hereby covenant not tu 
bring any civil judicial or administrative 
action against the Company and its otficers 
and employees for any claim or cause of 
action cited in the Complaint relating to 
"covered matters." "Covered matters" include 
liability arising from [work performed under 
the decree] and [specified costs incurred to 
date]. The covenant shall become effective 
upon completion to EPA's satisfaction of the 
remedial activities described in the attached 
specifications. To the extent that State 
law is deemed to govern liability arising 
from activities related to the Site and the 
interpretation of the terms of this Decree, 
the parties do not intend this section to 
serve as a general unqualified release. 
This sec:eion sttoala be construed as a covenant 
not to sue the Company, and should not act 
to release any other party from liability. 

'!hls covena.nc not to sue does not extend to 
liability fo~ damag& ro natural resources, as 
defined in CERCLA, to liability arising from 
hazardous waste removed from the site, or to 
future monitoring or oversight expenses incurred 
by the Government. In addition, notwithstanding 
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any other ?revisions of this decree, the Government 
reserves the right to seek modification to this 
Decree or institute a new action to seek additional 
remedial measures at the site, through an action 
to compel the defendants· to perform remedial work 
or reimburse the Government for cleanup costs, if: 

(1) at any time previously unknown or undetected 
conditions at the Site present or may present an 
imminent and substantial endangerment to the 
public health or welfare or the environment; 

(2) the Agency receives new information, 
concerning the nature of the substances at 
the site or the appropriateness or the remedy 
described in Appendix I, which indicates that 
site conditions may present an imminent and 
substantial endangerment to the public health 
or welfare or the environment. 

(3) (there occurs a change in one or more 
assumptions upon which the remedial program 
is based. (See discussion in part C above).} 

The parties recognize the possibility that 
there may be brought or asserted against the 
Company suits or claims for contribution for 
liability for covered matters by persons or 
entities that have not entered into chis 
settlement that might, if successful, obligate 
the Company to pay amounts toward covered 
matters in addition to those recognized in 
this Decree. It is the expressed intention 
of the par~ies chat the·Company not be ~equtred 
to pay amounts in contribution for covered 
m.a.tte.i:::s or be required to remain as parties 
in any suie or claim for contribution for 
covered matters. lt is also agreed that the 
Government shall be under no obligacton to 
assist the Company in any way in defending 
againsc such suits for contribution. 

The parties represent that this Decree was 
negotiated in good faith and that the 
Company's undertakings at the Site represent 
a fair and equitable assumption of the Company's 
alleged responsibilities for covered matters 
considering, among other factors, the fact that 
it is in the best interest of the Government 
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to encourage equitable settlements ~ithout 
burdensome litigation. The par~ies agree 
that federal law should govern questions 
of contribution a~ong parties that may be 
adjudicated to be liable jointly or severally 
for covered matters. The parties agree 
that, in determining the appropriate federal 
rule of decision to establish the effect of 
this Decree on possible rights of contribution, 
a court should adopt the principle set forth 
in Section 4 of the Uniform Contribution Among 
Tortfeasors Acc. 

II. Site Access 

It is essential that EPA have access to the site in order 
to observe any work taking place and monitor compliance with 
the terms of the decree. Language granting access should 
provide access during the effective period of the decree and 
describe the scope of the inspector's powers. 

A sample site access clause is: 

During the effective period of this decree, 
EPA or its representatives, including 
contractors, shall have access at all times 
to the Site and all property owned or 
controlled by the defendant for purposes of 
conducting any activity authorized by CERCLA, 
including but not limited to: 

A. Monitoring the progress of activities 
taking place; 

B. Verifying any data or information 
submitted to EPAr 

c. Conducting investigations relating to 
contamination at or near the site; 

o. Obtaining samples at the stee; and 

E. Inspecting and copying records, operating 
logs. contracts, or other documents 
required to assess the defendant's 
compliance with the Decree. 
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In addicion. che defendant will not objecc to 
EPA's obtaining, for the above purpose, access 
co any establishment or ?lace owned or O?erated 
by any third party under contract with the 
defendant. Nothing herein limits or otherwise 
affects any right of entry held by EPA pursuant 
to applicable laws, regulations, or permits. 

Where it is necessary tor EPA to have access to the 
property of a defendant for a long period ot time, an easemenc 
over the property may be desirable. The easement should run 
with the land and be recorded to place all future purchasers 
on notice. 

It is important that access considerations be taken into 
account at the beginning of a lawsuit in order that all 
appropriate parties be brought under the court's jurisdiction. 
The government may often want to name an "innocent" landowner 
as a defendant solely for the purpose of facilitating access 
to his or her property to conduct response activities. 

III. Authority of the Signatories 

Obviously it is important that persons signing a 
settlement agreement have authority to sign for and bind their 
principals. Sample language to provide for this is: 

Each of the signatories to this Decree certifies 
that he or she is fully authorized to enter into 
the terms and conditions of this Decree and 
to legally bind the party to the Decree so 
represented by him or her. 

Where there is any doubt regarding the commitment of the 
principals to the decree, or in .cases where substantial sums 
are at stake, the government, in an abundance of caution, may 
wish to requi.re thaJ; th& p~incipals themselves be signatories 
to th& decre•. 

!V. Insurance/Financial Responsibility 

A. Insurance. Where che cleanup is being conducted 
by a responsible party, the party should be required to 
protect both itself and EPA from liability, by purchasing 
insurance or through another financial mechanism, from injuries 
to third parties due to acts or omissions of the party conducting 
the work. For eKample: 

The Company shall purchase and maintain in 
force insurance policies in the maximum amount 
available, which shall protect the United 
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Scates and che ?Ublic against anv and 
a LL Liability arising out of t:he. Co:n:ian·11' s 
and its contractors' and other agents' , 
acts or omissions in perfor~ance of c~e 
i...:ork. Prior to commencement of work a.c 
the Site, the Company shall provide 2PA 
with a certificate of insurance and a coov 
of the insurance policy for EPA's a~?rovai. 

B. Financial Responsibility. In addition co liabili~v 
insuran~e, it is impo7tant to have assurance that the party · 
conducting the work wtll have the financial caoabilitv to 
complete the work. This can be accomplished by several ~ea~s: 

(1) Performance bond; 

(2) Letter of credit:; 

(3) Guarantee by a third party; or 

(4) The party conducting the work can present the 
Agency with internal financial information sufficient co sacis~v 
the Agency that the party has enough assets to make Le unnecessarv 
to require additional assurances. If this method of financial · 
responsibility is chosen and if the term of compliance within 
the Decree is greater than one year, then the Decree should 
provide for the party to annually submit internal financidL 
information. lf the Agency then determines the financial 
assurances to be inadequate, the Decree should provide that 
the party can be required to obtain a bond or one of the other 
financial instruments listed above. 

A performance bond by a reputable company is generally 
the preferred type of assurance. The bond should assure that 
the work will be completed regardless of remaining cost. The 
la~~er two mechanisms require a detailed examination of the 
financial se.aeus of ehe part:y doing the work and the Guarantor. 
No matter which financial instrument is used, EPA should be 
aucho~i~ed in ~he Decree to approve such instrument before it 
is incorporated into the agreement. 

V. Establishmene of a Trusr Fund 

Frequently in multiple-party generator cases, the 
generators will want to select a contractor to clean up the 
site. If the contractor is a party to the litigation, the 
consent decree may make the contractor expressly responsible 
for the cleanup and the generators responsible for paying for 
the cleanup. However, in order to assure completion of the 
work, the generators should also remain liable until completion. 
The funds to pay for the cleanup are collected in advance from 
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t~e generacors. The ~ost com~~nly used ~echa~ism for acco~J
lishi~g this is the establishment of a cruse :~nd or es~row' 
~ccounc for paying the contractor. The trust r~nd or c~e 
a~=ounc can be administered by a Scace or ocher ?ublic entitv 
or a ban~ or similar entity experienced in administerin~ tr~~c 
funds. ~ei:~er S?A nor oth~r Federal agencies shouLd aorni~Lscer 
the f~nd. ~owever, the Decree should.µrovide that E?A ~use 
a?prove the form of the Trust ~r escrow agreement. The conse~c 
d~cree should specify how the fund will be created, how ~uc~ 
money is to be deposited into the fund, and how aisburse~er.cs 
will be made from the fund. The fund account should earn 
interest. 

Disbursements are usually linked to completion of certai~ 
~ilestones required by the decree. Agency approval may o~ 
required for each disbursement. The final payment shoula no: 
be ~ade until the contractor has certified, ana t~e Agency has 
confirmed, that all work to be paid for by the fund has been 
completed. It may also be desirable to establish a scnedule o( 
payments from the fund to assure that the money remaining in 
the fund is sufficient to pay for completion of the cleanup 
should the contractor default. The Decree should provide thac 
EPA does not guarantee the sufficiency of the fund. A sample 
trust fund clause is: 

Within three days after the entry of this 
Decree, the Companies each shall pay to che 
site Trust Fund (hereinafter the "Trust F•.ind") 
established at the Bank the sum which is shown 
for that Company in Exhibit A hereto. Prior to 
establishment of the Trust Fund, the for~ of the 
trust agreement must be submitted to EPA 
for its approval. The Trustee shall deposit 
the money in an interest-bearing account 
and use the money in the Trust Fund to pay the 
Contractor to perform the Work described in 
Exhibit B hereto (hereinafter referred to as 
the "Work"), which Exhibit is hereby incorporated 
by reference and made a pact of this Decree as 
though it were set forth verbatim. All moner 
remaining in the Trust Fund after completion 
of the work, including inceresc earned, shall 
be deposited in the Hazardous Substances Response 
Trust Fund as recompense for response costs 
incurred by the United States not otherwise 
reimbursed under the terms of this Decree. 

EPA does not guarantee the monetary sufficiency 
of the Trust Fund established by this section. 
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The ~unds ~ill ~e disbursed in accor~ance wit~ 
che folLowi~g sc~ecule. 

(~) C?on e~try 0f c~Ls Dec~ee che Concraccor 
s :1 d ~ : r e c e i •; e S ~ '.) 0 , 0 0 0 f r o rn c :-:. e I r us t t" u n d . 

(~) Cpon complecion and a?proval by EPA 
ot Ltems l, 2, and 3 of the ~ork the 
Concraccor shall receive SJ00,000 from the 
Trust Fund within no ~ore chan 20 days 
atter receipt of the Trustees of an applica
tion :or payment by the Contractor. 

(c) Upon completion and approval by EPA, 
of items t..., 5, 6, and 7 of the ~iork, the 
Contractor shall receive SS00,000 from the 
Trust Fund within no more chan 20 days after 
recei~t by the Trustees of an application for 
payment by the Contractor. 

(d) U?on inspection of the Site and 
certification by the United States that 
the Contractor has completed the Work, the 
Contraccor shall receive $500,000 from the 
Trust Fund within no more than 30 days atter 
receipt by the Trustees of an application 
for payment by the Company, All remaining 
money in the Trust fund, including earned 
inceresc, shall be deposited in the Hazardous 
Substances Response Trust Fund. 

VI. Restrictions on Convevance 

lt is important that a subsequent purchaser of real 
propertv is notified that the site is the subject of a consent 
decree, and that he may be required to fulfill the terms 
therein. There are several methods of providing such notice: 

1. Depending upon the State, one may notify a 
subsequent purchaser by recording or filing a copy of the 
consent decree with the County Recorder (Registry of Deeds) or 
Clerk of Courts, so that a title search wou.ld reveal ~he exis
tence of the decree. Individual Stace law will have to be 
considered as to the proper method of recordation. 

2. The decree may require that the grantor notify 
the plaintiff, prior to the transfer of title, of the name of 
the grantee and, subject to EPA approval, what specitic 
requirements of the consent decree will be performed by the 
grantee. 
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3. The grantor ::iay :ie ::-e;·..iirea to ~:icl.:.:.ae 
~oci~icacion in the convevance (deed) t~ac t~e orooerc~ is 
s·~:J~e...:t to the ter-::is of t~e co::isenc decree. ar.ci.::ia;.; also 6e 
:r~;:.:.i:reJ co describe in che conveyance the ?rior ~~e o~ t~e 
site. (~. '.!Se as a hazardous waste dis;:iosal racili::;.'. 

The ~ajar concern in fashioning any type of 
allow for tree ~lienacion. Language such as the 
should achieve our objectives: 

, . 
i.ar.gua5e :.s :o 
fo i. lo· .. ;i. rig 

Within thirty days oi approval by the Court 
of this Decree, defendant shall record a 
copy of this Decree with the Recorder's 
Office, County, State 
of 

The site as described herein ~av be freely 
alienated proviaed that at lease sixty days 
prior to the date of such alienation detendan: 
notifies plaintiff of such proposed alienation. 
the name of the grantee, and a description or 
defendant's obligations, if any, to be ?erfor.ned 
by such grantee. In the event of such alienation, 
all of defendant's obligations ~ursuant to chis 
Decree shall continue to be met by defendant or, 
subject to EPA approval, by the grantee. 

Any deed, title or other instrument o! conveyance 
shall contain a notice that the site is the 
subject of this Decree, setting forth the style 
of the case, case number, and Court having 
jurisdiction herein. 

These provisions. of course, are only applicable to si:es 
where the landowner is a named defendant. In cases involving 
non-landowner defendants, the government may wish to specify in 
the decree that sale of the site has no effect on the obligations 
of such defendants. 

VII. Priority of Claims Versus Non-Settling Parties 

When a case is settled for less than the total amount 
necessary to complete a response action or to reimburse 
plaintiff fully for costs incurredp it may be done so with the 
anticipation that the non-set~ling parties will be available 
to reimburse the Agency for the remaining balance and/or 
complete the response action. To ensure that sufficient funds 
are available or to avoid delay in collecting on any judgments 
as to non-settling parties, a provision may be included in the 
consent decree providing that an Agency judgment obtained 
against non-settling parcies takes priority over that obtained 
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jy anv of the set:li~g ?arties. Sa~?Le ?rior~ty of claims 
language is as foll0ws: 

Defendant's clai~ against any ocher resoonsi~le 
?arty in this or any other ?roceeding for 
contri!Jucion or indemnification of all or a 
?or:ion of the cost of its ~ettlemenc herein 
shall be secondarv ·to the United States' 
claim against such other responsible party 
as to any remaining balance for the response 
actions or other costs incurred for action 
taken at the Site. 

VIII. Preclusion of Claims Against the Fund 

Section 112 of CERCLA provides a procedure whereby a 
private party which has performed a CERCLA cleanup may assert 
claims to recover such costs from the Fund assuming the party 
has received "preauthor i z.ation" pursuant· to the National 
Contingency Plan. See 40 CFR § 300.25(d). Th·e right to 
recover such claims is subrogated to the United States by the 
payment of such a claim. 

In multiple party consent decrees, it is important to 
include a provision prohibiting future claims against the Fund 
by the responsible parties, unless the responsible parties 
are explicitly preauthorized to bring a claim as part of the 
settlement.~/ Such a provision is particularly important in 
cases where defendants may later allege that the percentage 
of the total remedial costs thac they contributed to the settle
ment is disproportionate to the extent that they contributed 
to the problem at the site. 

The language should be extremely broad and unequivocal. 
An example of such a provision is provided below: 

In consideration of the entry of this Consent 
Decree, defendants agree not to make any claims 
puraua.nt to Section 112 of CERCLA, 42 u.s.c. 
Section 96TZ, or any other provision of law 
directly or indirectly against the Hazardous 
Substance Response Trust Fund established by 
CERCLA or other claims against the United States 

~/ As EPA policy on the issue of combining private party 
cleanup with Fund expenditures evolves, there may arise 

situations where a claim against the Fund would be permissible. 
The language above should be followed pending further guidance 
on circumstances where exceptions might be permitted. ln addition, 
statutory amendments to CERCLA that would obviate the need for 
this provision are currently under consideration by Congress. 
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for ex~er.ses reLated :o this c3s~ ~nd t~~s 
Consent Decree. Noc~ing in this Consent Decr~e 
s~all be Jeemed to constit~te ?reau:ho~iza:~~n 
o t a CE RC LA c La i. -n ·,,r i chi n c n e ~ea n i ng o :: ~ O CF~ 
§ 300.25(d). 

c~nsenc decrees with similar pro~1s1ons incluae c~e ?etrJ 
Processors, Bluff Road, Che~-Dy-ne, and Seymour cecrees. In 
cases involving just one responsi~le party, such a prov~sion 
should also be included since there is always so~e doubt 
concerning whether there may be other, perhaps unknown ac :~e 
time, responsible parties. 

This provision should be relatively non-controversial 
because any defendant willing to enter a consent decree 
presumably is willing co pay the portion of the cleanup 
specified in the decree. 

IX. Joint Res onsibilitv Amon 
Imp ementing t e Decree 

for 

The Agency has consistently interpreted CERCLA as 
authorizing imposition of joint and several liability on all 
responsible parties. The predominant case law accepts that 
interpretation. It is important to preserve this princi?le i~ 
multiple defendant cases. Also, from a practical point oi 
view, it is necessary to have the consent decree recognize 
joint responsibility in order to prevent the insolvency or 
other problems of one defendant from delaying the entire 
cleanup. 

In order to provide assurance that cleanup will proceed 
on schedule, consent decrees should include a joint responsi
bility provision, such as the example set forth below: 

The Industry Defendants shall implement the 
remedial actions for both sites as provided 
in this Decree, in accordance with che 
scnedules established tn the various plans 
and in this Decree. 

In the event of the insolvency or other 
inability of any one or more Industry 
Defendam:s eo lmplemenc the aceivities 
required by this Decree, the remaining 
Industry Defendants agree to complete all 
such activities and actions required by 
this Decree. 

If there is only one responsible party, then _particular 
care must be taken in drafting the Guarancee, Performance/ 
Completion Bond or Financial Responsibility provisions, to 
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?rovije assurance chat c~ere ~ill ~e adecua:e resources :J 
corn?iece irn~le~entacion o: :he remedial ~easures. 

X. ?~blic Access co Doc~~en:s 

~any co~se~c decrees require an elaborate i~vesciaacion 
and study ?hase, si~ilar to a CERCLA RI/FS, bef~re so~~ or a:l 
of the final re~edial actions are aecermined. In a:l ~~ses 
~any engineering details, µrotocols, and specificatio~s ~re

0

r.oc 
deter~ined until the consent decree Ls implemented. Subsca~cia~ 
amounts of technical infor~acion and detail will be deter~i~ea 
during the imple~encation of the consent decree unaer EPA's 
oversight. 

7he public is often intensely interested in c~e ~rogress 
of such remedial actions. When EPA is perionning che re~eaiaL 
action pursuant to CERCLA, the Agency makes inror~ation and 
draft proposals available through a community relations ?Lan. 

It is EPA policy to implement ac all sices, regardless 
of whether the cleanu? is periormed by the gover~~~nc or t~e 
responsible party, a community relations plan which encourages 
public participation in che cleanup process. This µolicy, 
however, must be balanced against the need for coniioentiality 
in enforcemenc actions. Since the i~plementation of a cons2nt 
decree may give rise to disputes with the responsible party 
which end up before the court, implementation oi the consent 
decree is still litigation-related. 

In general, consent decrees should contain µrovisions 
that explicitly require that all technical data and tactual 
information generated and submitted by the defendant are 
available for public inspection unless they are requested to 
be made confidential by the defendanc pursuant to EPA regulations 
(see 40 C.F.R. Part 2). Where possible, specific and general 
categories of data and information that the defendant must 
make public should be specified. Because of the need to protect 
open and frank interagency communicacion, this provision should 
not apply· eo Agency tnfonration or documents. However, raw 
technical data generated by EPA or the State, if applicable, 
should be made public nonetheless after all applicable quality 
assurance/quality control protocols have been complied with. 

After a consent decree is signedp EPA and the defendants 
may nonetheless continue negotiations over matters left 
unLesolved by the decree, (~. remedial proposals which must 
await completion of additionar-sampling and analysis). ln some 
cases, EPA and the defendants might be urged to make public 
all draft remedial proposals leading up to settlement. To 
avoid this unproductive and impractical procedure, EPA should 
include explicit language in the consent decree exempting 
negotiation documents from the public disclosure provision. 
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Also, EPA should consi..:!~r cli:arl.'.' ar:L::·.ila.ti.ng :rom ::::i: 0:..::3,::: 
or che communi.cy t"e.la7i.o~s ;n~~r.3.::1 ::i.ac ''negociacion" coc:..:::i.::n: 3 
are not official suom1ss1ons w1thtn ct-Le ::ieani.ng or chi: ::ons-::nt 
decree clause. 

An example or such a ?rovi.si.on is ?rovidea belo·..,, 

All dat:a, Eact·.ial infor~acipn, and documents 
submitted by the Derendanc to EPA. ana the 
State pursuant to this Consent Decree shall 
be subject: co public inspeccion un1-ess 
identified as contidenc:ial. by Defenaant 
in conformance with 40 C.F.R. Pare 2 or 
applicable State law or otherwise exempted 
by the terms of this Consent: Decree. The data, 
faccual intormacion and documents so iaencitied 
as confidential will be disclosed only in 
accordance with EPA regulations or applicable 
Stace law. The Detendanc shall not assert 
conf id enc i al i ty regard i. ng any. _hydro gee logi.ca 1 
or chemical data, data submitted in suppor-t 
of a r-emedial proposal or any other 
scientific or engineering tests or data. 
This provision does not apply to documents 
exchanged by the parties relating t:o issues 
of liability or the determination what additior.aL 
r~medies, if any, other than those specifically· 
t'equi red by the terms of this Dt:!c re e, may be 
necessary to remedy conditions at: che si.i:e. 

XI. Dispute Resolution Provisions 

Hazardous waste consent decrees may require one or 
several parties to take samples, perform studies, and i:n?lemenc 
other remedial steps about which there may arise differ-ences 
of opinion whether the obligation was satisfied. Such 
differences of opinion may also arise over whether or not a 
force majeu~e event has occurred, or·whether the defendant has 
incurred liability to pay stipulated penalties under the decree. 
As noced in the general guidance on consenc decrees, Lt ls 
useful· for the decree to specify a mechanism or mechanisms ea· 
t:"eSolve·suc.h disputes. 

Such mechanisms may include negotiations among the parties 
as well as judicial resolution. !he sample Language below 
provides for both, although the parties would pt"obably discuss 
the issue and engage in limited negotiations even if the decree 
did not expressly mention such~a mechanism. 

Particularly where the dispute concerns the implementation 
of remedial work, it is important co resolve it quickly. Some 
disputes may be more quickly resolved by discussion and 
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~egocia:ion among the par:ies rat~er :~an a ·~aicia~ hea-•- 2 
':-.o·,.,e•:e:-, it is im?ortanc ;.oc t:J allow nego:~-:.ci.ons co .. co;;~;~ 
coo much time. Therefore, c~e govern~enc shoulc ~ot nesitace 
:o see~ judicial resolution of dis?utes whi.c~ the ?ar:ies 
cannot readily resolve among themselves. 

·,.,r-,ere ?O:.si':>le, it is hel?f1.il C·J :nirii:nize c:ie d::-ai.n .Jn 
Agency resources by ?lacing on the detendanc the burden :o 
demonstrate t~ac its proposal.is ~ost consistent with c~e 
pur?oses of the decree. An acceptable sample µrevision :olLo~s: 

DISPUTE RESOLUTION 

The parties recognize that a 
dis?ute may arise among defendant, EPA 
and the State regarding plans, pro?osals 
or implementation schedules required co be 
submitted by defendant pursuant to the cer~s 
and provisions of this Consent Deere~. or 
regarding whether a force majeure event, as 
derined in paragraph of this Decree, 
has occurred, or whether defendants have 
incurred liability to pay stipulated penalcies 
under paragraµh • If such a dispute arises, 
the parties will endeavor to settle it by gooa 
faith negotiations among themselves. If the 
pa.rties cannot resolve the issue within a 
reasonable time, not to exceed thirty cal~ndar 
days, then any party may file a petition with the 
Court setting forth the matter in dispute. 
The filing of a petition asking the court 
to resolve a dispute shall not extend or 
postpone defendant's obligations under this 
decree with respect to the disputed issue. 

In the event of a dispute between 
defendant and EPA or the Stace, defendant 
shall have the burden of: (1) showing that 
its proposal is more appropriate than the 
praposal of EPA or the Scace to fulfill the 
terms, conditions, requirements and goals 
of this Decree~ and (Z) demonstrating that 
its proposal is consistent with the National 
Contingency Plan: wilt abate hazards ac the 
site; and will protect public health, welfare, 
and the environment from the release or 
threat of release of hazardous substances at 
the site. If the dispute concerns an issue 
of science, technology, or public policy 
within the areas of EPA's expertise, the 
Court shall adopt the position (if any) 
proposed by EPA, unless the Court finds that 
position to be arbitrary and capricious. 



XII. Stioulated Penal:ies 
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!-!azardous waste decr2es ~hic:-t establi..sh obLLgacions :or 
dc?~c:ndants to com?let:.e Ln c:i.e fut:'.He should contain s;:i.::i1-"Lateo 
penal:y provisions co assut"e that the de:endant ·..;ill -.:o~:Jl.·,r 
with ics o6Li.gat:Llns and co minimize disputes over t':le · · 
ap?ropr~ace. sanction for failures co ~omplv. Such obligations 
will ty?ically include the i:npleroentacion of remeai.al work 
(including construe t ion requi ra:aencs) , and re ?Ore i. ng ana 
monitoring requirements. 

The pur?ose of a sti?ulated penalty clause is to deter 
potential violations of the decree by associating with each 
violation the immediate obligation to pay a Large enough 
penalty to make com~liance ~ore attractive than violation. 
However, even payment: of a stipulaced penalc:y should nae 
deprive the government (or the court) of other remedies, 
including injunctive relief, and every stipulated penalcy 
provision should contain a clause to thi? effect.. Stipul.ac.ed 
pena 1 c i es should never be considered as sec c i. ng a maximum 
penalty exposure, subject to negotiation downward. 

The authority of the district court to impose monetary 
penalties or fines tor prospeccive violations of consent 
9ecrees flows not only from the civil penalty authorities or 
the environmental statuces (e.g., RCRA §§ 3008, 7003(b); 
CERCLA § 106 (b)), buc also from che court:' s civil concempc 
power--its independent statutory authorit:y to punish violacion 
of its lawful orders by fine or imprisonment. 18 u.s.c. 
§ 401. When fines under§ 401 are prospective, applying only 
to future violations, they are considered "coercive,'' incended 
to glve the defendant an incentive to comply ~ith the cour~'s 
order. Prospective fines under § 401 are noc subject ta the 
monetary limits in the penalty provisions of other statutes. 

Stipulated penalties should be large enough to provide a 
real incentive to the defendant to fulfill ics obligations on 
time, considering the financial strength of che defendant, any 
ecanamlc. sa.viog f?:om delaying. com~liance.. and any h.acu or risk 
of harm to public health or the environment: fTom delaying 
cempliarree. (See Perfect Fit Industries, tnc. v. Acme Quilting 
Co., rnc ... 673F.'2d 53 (2d cir. 1982), cert: .. denied 103 S.Ct. 7l.) 
AE the same time. the magnitude of stipulat:ed penalties should 
not' be so great that the defe-ndant prefers to allow the govern
ment to perform remedial work with Superfund money, rather 
than perform work itself. 

Depending on the facts of the case, it: may be appropriate 
to: a) specify all numbered paragraphs the violati~n of whic~ 
will be penalized; b) establish a schedule of _E!! ~ pe~alt:l.es 
which increases with the duration or extenc of---clie violation; 
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or c) establish hLgher ~enalcy amounts 
"'iola:ions. 

S:i?ulated ?enalci.es ~ay be divided bec~een :he Cniteo 
Sea: es and a Stace '-S co-?lai.r.cL::s, ?t:::>vi.ded t'.:at: ( l) :=-:e 
Scace hds '.:3.".<en an :::ive "'lar: i:-i the liti.oaci.on 1· "',...~u,.;; ~::r 

. . - . t' !::) ' ....... - \.I '-. ·~ 
the see~1ng or stL?Ulated penalties, ·and (2) State law ~rovi~es 
L~dependenc authority for che State to obtain c~vil pen~l:ies. 

The following sample language demonscrate~ escaldt:ea 
stipulated penalties, and a division of stipulated penal:ies 
becween the United States and a State. 

STIPULATSD PENALTISS 

(A) Unless excused by the ?rovisions 
of paragraph l force maj eure clause], the 
Defendant shall pay the following stipulated 
penalties for any failure to comply wic~ 
time requirements of this Consent Decree, 
including any implementation schedules 
submitted by Defendant and approved by 
EPA/State or this Court: 

Period of Failure to Comolv 

lst through l4ch day 
15th through 44th day 
45th day and beyond 

Penaltv Per Violation Per Da~ 

Sl,500 
SS,000 
$10,000 

(B) Stipulated penalties under this paragraph 
shall be paid by two certified checks of equal 
amounts with one-half of the daily penalty payable 
to the "Treasurer of the the United Stat:es" and 
the other one-half payable to the "Arkansas 
DeparCJJent: of Pollut:ion Contro 1 and Eco logy." 

(C) The stipulated penalties set forth above 
shall be in actdicion ~o any ocher remedies or 
sa~ctions which may be available to EPA/State by 
reason of Defendant's fail~re co comply with the 
requirements of this Consent Decree. 

(0) rf the parties disagree wheth8~ 
Defendant has violated a provision of this decree 
for which a stipulatetf-pe,,nalty is due, th~ 
Defendant may petiti9n the Court under (dispute 
resolution paragraph]. Defendant mu~t.file ~ny 
such petition within 30 days of rece1v1ng wr1tten 
demand for payment from the Plai"ntiff. 
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xr:r. Admissibilitv of Data 

ln order to avoid disputes over the integrity of sample 
res~lts or other data in the event chat the parties disagree 
over ~ow co implement the consenc decree, the decree should 
provide thac verified data is admissible in evidence. 

A model clause is: 

The oe:endants waive any evidentiary 
objection to the admissibility into evidence 
of data gathered, generated, or evaluated 
pursuant to this decree chat has been verified 
by the quality control/quality assurance 
procedures contained in part • However, 
a Defendant may object to a specitic item 
of evidence if the abjecting party demon
strates that such item of evidence was not 
gathered or generated in accordance with the 
sampling and analytical procedure~ estab
lished pursuant to the site Work Plan. 

The Decree should provide that EPA must approve sampling 
and analytical procedures. Additionally, it is necessary for 
there to be a careful oversight program. 

DISCLAIMER 

The policies and procedures established in this document 
are intended solely for the guidance of government personnel. 
They are not intended and cannot be relied upon to create any 
rights, substantive or procedural, enforceable by any party Ln 
litigation with the United States. The Agency reserves the 
right to act at variance with these policies and procedures and 
to change them at any time without public notice. 
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Small Cost Recovery Referrals 

Frederick F. Stiehl ~~-fl' ...!~ 
Associate Enforcemen!" Counsel for Waite 
Office of Enforcement and Compliance Monitoring 

Gene A. Lucero, Director ('_Af A. ~ 
Office of Waste Programs ~orcement 
Office of Solid Waite &nd F.mergeney Response 

Regional Counsels, Regions 1-X 
Regional Waste Management Division Director•, 

Regions l·X 

9832.6 

Based on discussions among our staff and Regional 
enforcement personnel, it appears that confusion exi1t1 
regarding Agency policy on referring CERCLA cost recovery 
cases valued at less than $200,000. Apparently. a few of the 
Regions believe that Headquarter1 will not accept these cases 
because the De~ember 5, 1984, Interim CERCLA Settlement Policy 
(1) places a high priority on large dollar amount cases (1ee 
the section on targets for litigation (p. 17), which discusses 
referring cases involving a "tignificant" amount of money), 
and (2) r•ferences the possibility that cases under $200,000 
could be handled administratively. · 

Although the Agency has placed a higher priority on 
referring cost recovery caaes with expenditures in exce11 of 
$200,000, there are situations where referring small cost 
recovery •ctions i1 entirely appropriate. For example. where 
we have initiated settlement d11cu11ion1 which have failed to 
prodw:e a settlement because of the recalcitrance of the 
reaponaibl• partie1, referral would generally be appropriate to 
demonstrate the Agency'• commitment toward enforcement as a 
vehicle to compel private party re1pon1e at CERCLA 1ite1. In 
addition, where a Region has no·ca1e1 for more than $200,000, 
where an enforcement pr•aence would serve a deterrent effect, 
where a Region's other enforcement priorities allow for the 
expenditure of resource• to support a small cost recovery case, 
or where the circumstances are ripe for testing acme important 
aspect of law, referral of such a case would be appropriate. 
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As you kno~. the Agency is •orking toward providing the 
Regions with both the tools and the authority to settle small 
cost recovery cases (up to $500,000) ad~inistratively. To 
ensure that 1uch administrative resolutions are attractive 
options for responsible parties, however, the Agency must be 
prepared to take judicial action against those who do not 
1ettle on terma acceptable to the Agency. Under •uch circum
•tance1, 1mal1 cost recovery actions will take on an even 
greater importance, 1ince it will be nece~sary to ahow the 
regulated community that the Agency 11 1eriou1 about pursuing 
amall cost recovery cases in the judicial, al well &I the 
administrative, forum. In furtherance of that effort, our 
off ices and the Deparcment of Justice are prepared co fully 
support •~all cost recovery ca1e1 referred by the legions which 
further progra:i goals and are o~herwi1e consistent with 1.&ency 
policy. 

For ~ost of you this memorandu:: simply confirms operating 
guidance which you are already f~llowing. We wanted to ensure, 
however, that the Settlement Policy did not create any undue 
reluctance on the part of the Regions to develop aiaall cost 
recovery cases for teterral. 

cc: David T. Buente, Dep•rcm~nt cf Ju6tice 
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MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

Preparation of Hazard~s Waate Ref e;r•1Ji 

Frederick F. Stiehl~-·~.',.,/ .:/~~ 
Associate Enforcement Cou~sel for Waite 

Regional Counsels, Regions 1-X 

On August 8, 1984, the RCRA/CERCLA Case Management Handbook 
was provided to the EPA Regional Off icea to a11iat you ,nd your 
staff in the preparation of judicial referral• under RCRA and 
CERCL.A authorities. The purpose of thi1 guidance wa1 to 
describe the process of assembling a ca1e and to clearly identify 
the requireJDenta for all hazardou1 waste referral packages. EPA 
must assure that ca1e1 referred to the Department of Justice are 
complete and can be filed within 60 days of referral. 

Experience with the implementation of the Case Management 
Handbook has indicated that filing by- the Department of Ju1tice 
has been delayed in 1ome cases by the following problems with 
the referral packages: 

• 

• 

Demand Letters. For coat recovery caae1, the Region 
1hould aend Demand Letters and allow .the reaponae time 
to run before referral. Where prospective defendant• 
are willing to settle, Ghe 1ettlement cari be worked 
out before referring a complaint (and conaent decree) 
for filing or poaaibly obviating the need to ·file • 

Settlement Negotiation1. In moat caae1, limited 
1ettl .. ent negoclation1 with identified re1pon1ible 
par~i•• abould be completed prior to the referral of a 
ca•• to Headquartera. Thia preference for conducting 
negotiations prior to requesting that the Department 
of Juatlce co11111ence preparation of judicial pleading• 
ia aet out in the Ca1e Management Handbook, Chapter II. 
If the negotiations aay reault in a conaent decree 
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or present precedential issues, Headquarters or the 
Departmen~ of Juscice can be brought in informally 
without a referral • 

Financial Viabil icy of Potential O.efendants. It 11 
important that all referrafa contain complete information 
based on thorough research regarding the financial 
status and insurance asaeta of potential defendant1. 
Chapter Ill of the Case Management Handbook describes 
the contents of a hazardous waste referral, including 
the types of information required regarding potential 
defendants • 

Endangerment Assessment. A complete endangerment 
assessment must be included in all referral packages 
for CERCLA 5106 and RCRA S7003 cases. The endangerment 
assessment should contain information sufficient to 
establish a prima facie imminent hazard claim. 
Appendices two.and three of the Case Management Hand
book contain a checkliat of facta necessary for imminent 
and substantial endangerment casea • 

Coat Documentation. The Region must aubmit accurate 
coat recovery check lista to OWPE at least aix weeka 
prior to submitting the referral package to Headquarters. 
Thia will ensure that coat recovery cases referred to 
t.he Department of Justice will have thorough coat 
documentation aa required by the Case Management Hand
book, Appendix one. 

The Department of Justice ia required to file a complaint 
within 60 days of the referral from EPA. The 60 day period is 
intended to allow the Department of Justice to review the 
litigation report and prepare it• final pleading•·· Tbe 60 day 
period ia not intended to allow the Agency ti•• to provide 
supplemental information for the referral package or make 
initial contact with ·the def•ndanta regardin& the poaaibility 
of aettlaent. 

All requeata to the Department of Juatic• to delay the 
filing of a caae beyond the 60 day period auat be aade by the 
A1ai1tant Adainiatrator for OECM. To originate auch a request, 
the legion auat write the A11i1tant Adainiatrator for OECM. 
Any request by th• Region to OECM· to extend the filing date of 
an action ahould be aade before the 60 day period at the Depart
ment of Justice ha1 run. We have informally atreaaed to th·e 
Department that th• filing of caaea should not be delayed in 
reliance on the Region'• intention to request 1uch a delay. 
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Effective prosecution of hazardous waste cases, once 
referred to the Department of Justice, i1 a critical element 
of the Agency's enforcement strategy. Compliance with the 
procedures set out above and in tk-~ ,~, c: ... Management Handbook 
will assure that matters appropri j, ·• judicial enforcement 
will be referred and filed in a ti~eLy way. If you have any 
questions regarding these procedures. please contact me. 

cc: Gene A. Lucero, Director, OWPE 
David T. Buente, Acting Chief, Enviroruental Enforcement 

Section, OOJ 
Richard H. Mays, Senior Enforcement Counsel 
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Gene A. Lucero, Director A. ~o 
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A~~res sees 

This mernorancu~ re-emphasizes the importance of early 
identification of pote~tially responsible parties (PRPsl and 
timely issuance of notice letters for the RI/FS. These actions 
support the Agency's policy to secure cleanup by responsi~l• 
parties in lieu of Superfund use, where such cleanup can be 
accom~lished in a timely and effective manner. The sooner 
PRPs are identified and notified about their potential responsi
bility, the more time they have. to organize themselves to 
assure responsibility for the RI/FS and cleanup (See "'Partici
pation of Potentially Responsible Parties in Development of 
Remedial InvestiQaticns and Feasiblity Studies Under CERCL~,· 
Lee M. Thomas and Courtney M. Price, March 20, 1984). 

This memo also clarifies Agency policy on release of 
site-speeif ic inforMation to PRP1 and ethers. It supplements 
the infomation release ••ction of the Interim CERCLA Settle
ment Policy (December 5, 1984). The clarification i• designed 
to facilitate inrormation exchange in order to encourage effec
tive negotiation and coaleacin; by PRPs amen; themselves. 
Effective PJlP negotiations and coalescing are likely to engender 
effective aettlement discuasions with the government. 

INITIATION or PRP SEARCHES 

In an effort to expedite and streamline the RI/FS process, 
you should focus attention on early identification cf PRPs and 
timely issuance of notice letters. As you are aware, in FY 86 
you will be required to conduct PRP searches for NPL Update• 
3, 4, S, and 6. This will be reflected in your SCAP targets. 
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:n order to accc~~lil~ t~is, it will be necessary t~ s:art ?;? 
searches concurre~tly wi:~ develo~in; sites for listin;. A: 
the latest, PRP searc~es s~=uld be initia:ed when ca~cicate 
sites are sent to H~ f~r :;n .. c;._.Ality cor:trol ·revie•. Yo;.; will 
need to plan accor:ir.cly for this activity, particularly in 
your case budgets. 

Technical assistance resource~ for PRP searches are avail
able through the Techneial Enforc~rnent Support Contracts, TES I 
and TtS II, and are coordinated through the ease budgeting 
process. Each Re~ion will be given a line of credit to support 
the costs of res?onsi~le party sear:hes, title searches, and 
financial assessments. This credit will be allocated by a 
strai;ht•forwar~ calculation of averaae past costs of such 
activities ~ultiplied oy the nu~ber to be done in each Region. 

Because of t~e heavy work undertaken by TechLaw in both 
the T~S I ar.c T~S :: c=~:raets, ~he pri~e contractors have been 
distriouti~; new wor~ assi;n~e~ts for PRP searches to other 
subcontractors. 7~~s s~culd result in more timely reports. 

NO~ICE tE~TER ISS~A~CE 

Timely issu&nce of notice letters for the RI/FS norT.1ally 
means that notice letters are issued as soon as possible After 
completion of the PR? search and prior to any Federally-financed 
response action. Ti~in9 of the notice letter should take into 
account the number of PRPs and the COT'llplexity of the data 
associatin9 PRPs with the site. In general,· notice letters 
should be issued 60 days before oblioation of RI/FS funds 
(See ~Procedures for Issuing Notic• Letters,• Gene A~ Lucero, 
October 12, 1984). PRPs should therefore have sufficient time 
to or9anize themselves and initiate preliminary contacts and 
discussions with AQency personnel. This will also avoid delay 
in beginninc a Fund financed RI/FS should it become necessary. 

Notice letters are generally combined with information 
requests under RCRA 53007 and C£RCLA 5104(•) CS•• •Policy on 
Enforcing Information Requests in Hazardous Waste Cases•, 
Courtney M. Price, September 10, 1984). Notice letters are an 
important step in determining whether a PRP is villinQ and 
financially cap~ble of undertaking a proper response. The 
NEIC Technical Infon!lation Center is a useful source for a1se11-
in; the financial viability of PRPs that offer stock to the 
public. For privately held companies, the TES contract can be 
used to estim•te the financial ca~ability. 

Notice letters should be issued only to parties where 
sufficient evidence is available to make a pre~iminary determi
nation of liability under Ct~CLA 5107. Where doubt exists as 
to whether available infor~ation 1upports notice letter 
issuance, infon:iation recuests should be sent prior to notice 
letters. 
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::"\the p~S':, r.:;,-;:.:e :e";-;::-s ;..r-e:-e se·-; t: P~?s *!".:: :'.'.!'.' :::

r.iay not have oeen lia:::e ;;r.:e:- :::R.::.A. :~is :-:ay oe avoice: :::y 
iss~ing notice letters to pa:-:ies where s~f!icient evi:en:e is 
availa.::ile to make a pre:i:".'.ha:-1 deter..ination of lia!:lillty 
under. CE:RC: .. A S l Oi. F:r exal"'\i?le '. parties known to have arranged 
for d1sposal of material which is not. known to contain a hazard
ous s;.:~st.ance st-:-:;;.;lo not receive a notice letter. The Reoions 
should be particularly aware of the adequacy and completeness 
of the PRP sea-rches. This will - -:a:-. '"~?endin; resources on 
the quality review of contractc · I'm sure this will 
save critical reso>Jr::es at a la-._ . ir1 the enforcement 
process. 

In addition, it is impe?"ative that copies of notice letters 
be ~ent to ~eadquarte:-s for purpo~es of trackin; and respondin; 
to in!o~at1on re~~es:s. Alon; with other reportin; require
ments, eac:-. Re-; io:'I will be resj?ons ible for sencin; copies of 
notice letters G~arterly. 

It is irn;:>ortant to conduct PRP searches, issue notice 
letters and collect inforr.-.ation as soon as possible, not only 
to exj?e=ite the R!/FS process, b1.:t to ensure that certain 
site-s;>ecific: information is availa~le for use by PRPs. Avail
ability of this ir.:o.~:".".atior. to PRPs will he:;:; PR?s or;anize 
and neg::>tiate arnon; themselves. 

As stated in the Interim CERCLA Settlement ?olicy, EPA 
will release certai!'I site-s;ieci:i: i!'lforma:ion to PRPs in 
order to fa::il i tate settler:1ent d1sc1.:ssions. This infonnation 
ir:ic:ludes: 

• Identity of notice letter reci"ients; 

0 Volu:":le and nature of wastes to the extent identified 
as sen~ to the site (•waste-in" list); and 

• Rankin~ by volume of material sent to the site, if 
availao1e 

There are r however, certain limitations with regard to the 
·information outlined above. For example, aummary conclusion• 
aDOUt the VOlUJn• and nature of WAStl lent to A lite, including 
a volumetric ra nkin; should be provided to th• extent ~hat 
such information exists. Volumetric rankings should be developed 
when the Region det·er:-:ines that the rankings will be of 1i;nif i
cant benefit to the Agency and r~sponsible parties in facili• 
ta tin; settlement or cleanup. Mc•: ;over, due to their preliminary 
and summary nature, EPA will not expend resources to explain 
or defend any list er ranking. Lists or rankings released to 
PRPs an:i ethers sh~:.ild always contain appropriate disclaimers. 
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:~e se::le~e~t policy states that re!ease of in!or~ati:i~ 
to PRPs s~=~:~ ;enera:ly ~e c=~!~:ione~ on a re:ip:~ca: release 
c! i~!cr~a:ion ~y ~~?~. 7~e re:i~ro:a: release p:licy ~oes ~== 
!??lY to the release ::i FR?s c! the na~es of other ~otice le::er 
reci~ie~ts on a site, or to waste•in lis:s an: volw-1etri: rank
ir.;s. R~lease of ar.y additional infor.::ati_on, however, should 
~e co~~itione~ on a recipr:ical release of intormation by PRPs. 
In cete~1nin; the ty?e o! adcitional information to be release~, 
Re9io~s should co~s1der the possible impact on any potential 
liti;ation. 

Again, it is i~?Ortant to conduct PRP searches, issue 
notice letters, anc collect information as soon as possi~~e so 
that the in~orrn4tion discusse~ here is availa~le for use. 
~aste•in lists a~: volymetric rankinQS should be developed as 
SOOT\ as 't)cssi~le a! ter cc~.?let.\er. e! ~11.9 sene'tles. 'This irifor
mation should be provided with notice letters, if available. 
Sueh infor,,atio~ ,.,,.,.. also be releaud ir. advance of notiee 
letters upon re~ues: when the Region determines it will faeili· 
tate settle:'!le~t. 

!~e na~es c~ notice letter reciQients are available to t~e 
publi: i~ res~or.se t~ ~e,uests under the Freedo~ of Inforr.1a-
t io~ Ac: (FO!Al <See ffReleasin; Identities of Potentially 
Responsi~le ?ar~ies i~ Response to FOIA Requests,• January 26, 
19841° The na~es ~ay also be released at the AQency's initia· 
tive ~ithout a fO:~ re~uest. Now, to the extent the infor~ation 
exists, was:e·i~ lists an~ volu~etric rankin;s will also be 
available to tht pu~lic un~er ?01~ and at the Agency'• discre• 
tion. Thus, re~uests for in~ormation on notice letter 
recipien:s and for waste-in lists or volumetric rankin9a shoul~ 
be han~led consistently whether the re~uests art made by PR?s 
or the Qeneral publie. 

Fer fur~her ir.fe'C"!r\•~io~ e~ ~~~ies discussed in this me~o, 
please conta:t iinda Southe~land at FTS 382-2035. 

Ad~ressees: 

Oireetor, Of fiee of £~erqeney and R•~•dial Res~onse 
'Re; i::>n I I 

Director, Air and Waste Manage~ent Division 
Regions III, IV, VI, VII, VIII 

Director, Waste Management Division 
R.•Qi.ons l, v 
Director, Toxics and Waste Division 
Region IX 
• 

Director, Air and Waste Division 
Re~ iori X. 

Re;io~al C~~nsels, ~e~io~s !-X 
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SUBJECT: Procedural Guidance on Treatment of Insurers Under 

FROM: :::.y M. Price~ A.~ 
A11i1tant Adminiatrator for Enforcement 

and Compliance Monitoring 

TO: Regional Administrators, I-X 
Regional Counsels, l·X 

INTRODUCTION 

Defe~da~ts 1~ EPA's CERCLA enforcement cases have begun 
to look to their insurance carriers for both legal rep-resentation 
and indemnification. It i1 expected that the number of 
collateral action• involving the insurance carriers of CERCLA 
defendant• will continue to frow, ·particularly i:a CERCLA cases 
involving multiple parties. _I 

The purpose of this guidance is to provide EPA Regional 
offices with the appropriate procedures to follow in iss~ing 
notice letters, developing referrals, and tracking CERCLA 
enforcement case• that may include inaurers •• thlrd party 
defendants. A aeparate reference notebook and •emorandum 
of law are being prepared by OECM and the Department of Justice 
to aupplnent thil guidat1ee·. The •emorandm of law will summarize 
the recent judicial deciaiona which have interpreted the 
applicability and coverage of insurance policies in hazardous 
waate ca1ea. 

ll Moat insurance policies are effective on an annual ba1i1 
&nd partiea comaonly ch•n&•d carrier• during the diapos~l 

period, or had aeveral policiu in effect at the same time. 
Therefore, large CERCLA lawsuit• could involve multiple insurance 
carriers and multiple policy perioda. 
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INSURANCE INFORMATION REQUESTS - IDENTIFICATION OF POTENTIAL 
DEFENDANTS 

EPA Regio~al off ices are responsible for prepari:ig a~d 
issuing CERCLA notice letters. to pote~tially responsible 
parties. These ~otice letters ge:ierally i:'lclude requests for 
i~formatio~ u~der RCRA S3007(a)(3) a~d CERCLA S104(e){4). All 
i~formatio~ requests should include a request for copies of 
inaura:'lce policies in force during the PRP'• aaaociatio:'I with 
the site. The requests ahould solicit information regarding 
insura:'lce policie1 that are currently in effect aa well as 
those effective duri~g the period of activity in questio~. !I 

'111.e information request responae1 from potentially 
respo~sible parties should be reviewed by the Regio~al Counsel 1 s 
Office to determine the types of policies carried by the party 
and the extent of coverage under each policy. · Insura~ce carriers 
determined to have exposure should be notified at the same time 
we notify the i~sured PRP. 

REFERRALS TO THE DEPARTMENT OF JUSTICE 

The Department of Just ice attempts to ••.certain the 
existence of insura~ce coverage a~d. where a~propriate.~o 
aasert litigatio~ theorie• which would •~ble the United States 
to proceed against inaurance carriers in hazardous waste cases, 
or to i :ivo lve them in settlement negotia.tiona. The Departme:it 
of Justice has requested that EPA provide insurance informati'on 
at a routi~e portion of our case development report and reterral 
package. 

All ref errala of hazardous waste c&ses to the t>epartme:it of 
Justice should include a brief aummary of the inaura~ce coverage 
of potentlal defendants. Thia information ia particularly 
important for action. involvi~& bankrupt or potentially i~aolvent 
parties. 

!/ Se• Memorandum "Procedures for Iaauing Notice Let~era" 
li'Om GtDe A. Lucero,·DiTec-tor EPA Office of Waste Programs 

E:'lforceme~t. to Directora, Waste Management Divi1io~s ~egions I
X; Directors, E~viro:1111ental Service• Divisions R~giona t-X; 
Regic~al Counsels, Regions 1-X. (October 12, 1984). Pages ~-5. 
a~d 2~·25 discuss i~formatio~ requests regarding the i~sura~ce 
policies of pote~tially responsible parti~s. 
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THE INSURANCE POLICY - DETERMINING THE SCOPE OF THE COVERAGE 

The s ta:ida rd liability insurance policy is broke:t do~ 
i '!"lto three sect: io:is: 1) dee laratio:is; 2) 1 tatement of general 
liability; and 3) the standard coverage 1ection. The declara
tions sect io:\ co:itai :'ls ge:ieral statl!!Dents of the 1 ntent of 
the parties and the name of the i :'lsurer a:'ld the insured. The 
statement of general liability contains the definitions 
applicable to Che policy and the provisions co1111on to the 
vari:ous 1tandard coverage sect io:'ls. 'Ihe 1 tandard coverage 
aection• cons c i cute the bulk of the policy and contai:i the 
1n1uring ~greement and exclu1ion1, including any pollution 
excluaio:i provisions. The standard coverage section uaually 
i:>cludea the 1naurer'1 promise to pay on behalf of the insured 
a:id the insurer' a duty to 1ettle or defend claims against the 
insured alleging bodily injury or property damage covered 
u:ider the policy. '!I 

The interpretation of the insurance policy ahould begin 
with a review of the standard coverage 1ection to detemi ne the 
theories upon lilhich EPA can proceed. Moat insurance policies 
only obligate t:he insurance carrier to defend against a:'ly suit 
seeking damage.a or to pay o:i behalf of the insured such damages 
which are cove red· under the terms of the policy. 

Thu•, it i a i11po.rtant to examine the a cope of coverage of 
the i:isurance policy before J;eferri:ig an action to the Deparaie:'lt 
of Ju1ti:ce which may have insurance a1pect1. Clai1u for injunctive 
or equitable relief are usually not.included within the coverage 
of. the insura:lce policy, and the referral for such -relief :ieed 
not include the. inaurer a1 a potential defendant. · lt may 
!leverthelea1 be prudent to notify involved carriers of such 
a claim. 

Where any CERCLA 1107 damage claia ia included as a basis 
for relief, the i naurer may be identlfied aa a potential 
defendant·. Claim• for pu.:iitivt da11a1e1 •ay al10 be covered 
under the policy a:id the Regio:i1 ahould include inaurer• •• 

"J_I Th• insurance carrier has a duty to defend the i:iaured 
eve:i. if the claim• are grou~l•••. false or fraudulent. 
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defe~da~ts where pu~itive damages are sought. 4/ 'nle referral 
package prepared by the Regio~ should also i~c!ude a discussio~ 
of the types of policies which were iss~ed to the respo~sible 
party. 

TYPES OF INSURANCE POLICIES 

There are two. types of i:l~urance policies. The first is 
the tr&ditio~l casualty lnaura~ce contract known a1 the 
Commercial General Liablllty Policy (CGL). l'he 1ta:ldard CGL 
policy covera accidental or •udden bodily injury and property 
damage. The second type of policy 1a the "claim1-made" pollutio:l 
liability policy or t:ivironmental Impairment Liability (EIL) 
policy. The !IL policy covers the in.ured for liability for 
bodily injury and property damage reaulting from gradual pollu
tion, or clean up costs i~curred by the in1ured. EIL pollutio:l 
liability policies enable o~ers and operators of ha%&rdous 
waste treatme:lt, storage, and aisposal facilities to comply 
with RCR.A's fina:lcial respo~sibility requirement1. 

CGl Po lie ie1 

There are four separate areas of coverage available under 
the CG~ policies which may be applicable to CERCLA actions. 
The first 11 the premi1e1 and operations hazard poli;y. This 
policy provide• coverage for liabilities reaulti~& fro• a 
co~ditio~ on the i:wuredta premi1e1 or from the insured'• 
operation• in progre11 whether o~ or away from tbe insured'• 
premises. Thi1 type of policy would cover th• owner or operator 
of a facility, ·whether the ~azardou1 waste facility waa active 
or i:'l&ctive, a1 lo~g at the covered liability resulted ·1~ 
a co~dition which originated durin& cover•&•• 

The 1econd area of coverage under the CGL policy 11 the 
products and completed operation• policy. 'nii• poli~y provides 
coverage for liabiliti•• arial:1g after products have left .the 
physical poaae11ion ~f the inaured and after the work p•rformed 
has been completed or abandoned. Thia type of policy aay 
cover the aenerator of ba1ardou1 1ub1tance1 lf th• waate ca~ 
b.e characterized a1 a fi:sal product. 

!:.I Moat policies are 1il•~t regarding coverage for pu~itive 
damages. Some atate1 have allowed claim• by the i~1ured 

fe>r pu~itive damages p&id to the federal gover:ne:it. 
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INTRODUCT!ON 

Since th• passa~e cf the Comprehensive Environmental 
l/ 

1e1pon1e, Ccmpensation, and Liability Act (C!RCLA) in 1980, 

the tnvironmental Protection AJency (EPA) and the Depar"tment 

of Justice (DOJ) have initiated more than lOO enforcement 

actions ~&inst the owners and o~eracors of h&%ardous waste 

faciliti••, generator• vho arranged for t~e di1~oaal of 

bazardoua aub1tance1. and tran1porter1 who handled hazardous 

1ubstances. tt&ny of these cases, tome of which were built 

upcn prior claims under the Resource Conservation and Recovery 
2/ 

Act (RClA),- involve claim• for million• of dollars of respon11 

co1t1. Dafandants in th••• ca••• generally have sought legal 

representation.and indemnification from their insurance 

carrier1. It ia expected that th• number of collateral 

actions involving the inaurance carriers of RCR.A and CERCLA 

defendants will continue to grow, particularly in cases. 
3/ 

involvin• multiple parties.-

Tb• fir1t P1Jrl'O•• of this handbook is to provide a ba1ic 

underatandin& of inaurance lav and potential claims for relief 

-.ainat insurers which vill allew EPA and DOJ enforcement 

l/ 42 u.s.c. II 9601-9656 • ... 

!I 42 u.s.c. II 6901, !i !!£• moat commonly 42 u.s.c. I 6973. 

*J/ t!o1t in1uranc1 policies are effective on an annual 
baaia, and generators commonly chan~ed carrier• 

durinc the di1po1al p•riod or had several polici•• in 
effect at the 1ame time. Therefore, lar1• RCRA/CERClJ. 
lav1uics can involve multiple in1uranc• carriers and 
multi~le policy period1. 
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lawyera to litiJ&t• these claims. as well aa respond to 

dafen1e1 raiaed by inaurance carriers. 

Th• aecond purpose of chit handbook 11 to off er an 

understanding of the iosur~ce requirement• of RCRA and 

CERCl-&.. Under the financial r11ponsibility regulations 

promulgated pur1uan: to Section 3004(6) of lCllA, each 

owner or operator of a hazardou.1 vaate aana,ement facility 

mi.ut aaintaln liability inaurance aaainat both audden 
4/ 

and accidental occurrences.- AZ! owner or operator of a 

hazardou1 vaate facility may alao satisfy po1t-clo1ure 

care financial assurance requir111enta by obtaining poat· 
5/ 

closure inaurance.- Th• handbook vill review these regu-

latory requirements and their enforcement through compliance 

actiona, and vill alao briefly addra11 the in1urance program 

provided for in Section 108 of CEllCLA, which ha1 yet to be 

impl1111enced. 

Finally, the handbook 1• intended to.1erva a1 a basic 

reference re1ource. Some of the beat article• and note• on 

1nauranc• ia1ue1 are included aa appendices and, in the 

case of 1oae i11ue1, are refer.need in lieu of primary 

discuaaion. In addition, an alphabetical compendium of 

1elec:ed caa•• appear• at· th• back of th• handbook. 

!/ 40 c.r.1. 264.147. 

11 40 c.r.1. 264.143(•) 
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1. Types of Policies Issued 

General Introduction 

Th• 1tandard liability insurance policy is broken do~ 

into three 1eccion1: (1) declarations; (2) the statement 

of general liability; and (3). :he 1tandard covera~e section•. 

The declaration• 1ection contains ~eneral 1catemencs of the 

intent of the parties and the names of the insurer and 

the in1ured. The 1tatement of general liability contains 

tbe definitions applicable co the policy and the provisions 

common to the varioua standard coverage aections. The 

1tandard coverage sections con1cicute the bulk of the 

policy and contain the insurin& agreement and exclusions, 
6/ 

includin~ any pollution excluaion provi1ion1.- The standard 

covera,e aection u.ually includes th• in1ur1r'a promise 

to pay on bahalf of ~he 1n1ur1d and the insurer's duty 

to aettle or defend claims against the insured alleJing 
11 

bodily injury or property damage covered Wider.the policy.-

Th• interpretation of the inaurance policy should begi~ 

with a review of th• atandard covera~e section. Hoit 

insurance policie1 only obligate th• insurance carrier to 

'' - !!! PJ>• 20·2·4 for a detailed diacu11ion of chi pollution 
exclution. 

11 The inaurance carrier ha• a duty co defend chi insured 
ev1n if the claim• are groundl•••· falae or fraudulent. 

See Jackson Townshia v. Hartford Acc. & Idl!ll. co .. 186 
lr.':1. Super. 156, 16 (1982) (Included !n the C?.Dp•ndium). 
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defend againat any 1uit 1eeking .. daage1" or co pay on behalf 

of th• inaured "dama~es" coveted under the te~s of the 

policy. Thu1, it ia important to examine the acope of 

covera~e of the in1urance policy in reviewing any potential 

referral or 1uit agaln1t a carrier. 

Claim• for injunctive or ocher equitable relief ua\Ully 

are noe included espre11ly vithin th• coverage of the insurance 

policy. Noneth•l•••. 1evaral court• have 1u1tained claim• 

to recover co1t1 of abatement or response incurred by the 

in1ured • .§.!! d11cu1sion below &t pp. 17-18. CE!CLA Section 

107 damage• and re1pon1e cost.claim• _generally will be 

covered, or a co1nizabl1 claim may be made. Claim• for 

penaltie1 Ynder CERCLA Section 106(b) or plmitive damage• 

under CERCLA Section 107(c)(3) say al10 be covered under 

the policy, although 10t11e insurance ~remlents specifically 
8/ 

exclude coverage for punitive dam&~•··- Tbe referral 

package prepared by EPA should include, if information 1• 

available, a di1cu.1ion of the policies which were i11ued 

to the re1ponlible party and copie1 of the 1»0licie1. 

There are two ba1ic en»•• of in1urance policy. The 

firat ii ch• traditional casualty in1urance contract lcnovc 

.. the Coapi-ehen1ive General Liability Polley (CGL). The 

1tandard CGL policy covers accidental or sudden bo~ily injury 

and property dama1• from an "accident," o~ "occurrence," during. 

!I Mo1t policies art 1il1nc r1gardin1 coverage for punitive 
dama1e1. Soma 1t&te1 have allowed claim• by the in1ur1d 

for ?"Unitive d&mages paid to the federal government. 
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the policy period, regardless of when the claim is actually 

made. Since about 1970, CGL policies ienerally h•ve •::emp:ed 

co exclude covera~e of any hazardous 1ub1cance injuries 

tn&t were not "sudden and ac~ident&l" in nat~• and contain 

a "pollution exclu.ion" co that effect. The1e c:l•uses 

have not succeeded in excludin~ coverage in a broad range 

of 1itU&tion1 involvin~ bazardou1 va•t• "dama~e." 

The second type of policy i1 the "claim1-made" pollution 

liability, or Environmental Impairment Liability (EIL) 

policy. Th• EtL policy covers the in1ured'1 liability for 

bodily injury and property dam.&&• re1ulting from ~radual 

pollution or cleanup c:o1c1 incurred. It 11 called a "c:laim1-

~adew policy because it covers only cla!.1111 •ade during the 

term of tb• policy. Th• !IL policy 11 analogou1 co health 

or life insurance, where '~• claimant is not required to 

make a 1bowing of accidental injury. One cla11 of claims

made pollucion.liability policies ii specifically desi~ed 

to enable owners and o~eracor1 of hazardous waste treatment 

1tor&A• and di•poaal facilities ~o ~omply vith lctU. 1 1 finan

cial responsi~ility requir .. ent1. For b~ief detcripcion• 

of the variOU8.ty,:»•• of polici•• vbich have been 111ued 
91 

and key typical claU1e1, ••• Appendix A.-

A. Th• Ccmpr•h•n1iv• ;i(< .. :.1 Liability {CGL) Polic• 

There are three type• of cover•&• available under CCL 

polic:iea. The first i• pr111i••• and operation• h&zard 

!/ T. Smith, Jr., "Environm•ntal Oaaa~e Insurance·- A 
Primer," repor:1d at VII Chm. & Rad. ~a1c1 Lit. 
lptr. 435"(1983). 
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coverage. This coverage it for liabilities resulting fro= 

a ccnditicn on che insured'• premises or from the insured's 

operation• in prcgre11, whether on or away from the insured'• 

pr.mises. Thia type of policy would cover the owner or 
10/ 

operat~r of a facility,-- whether the hazardou1 w&1te facility 

wa1 active or inactive, aa lcng aa the dis~c1al, 1torag~ or 

trea1:11ent vaa •till in ~rogre11. 

Th• 1ecoad and third areaa of CCL coverage are product 

hazard cover•~• and completed operation• hazard cover•R•· 

Th••• two, originally combined, are now 1eparate &nd 

d11cinct. Product hazard coverace cover• injuriet arising 

out of product uae, and 11 probably irrelevane to virtually 

all CElCLA claims, unle11 the court can be persuaded to 

vi.v a pollutant •• a product. In add1t10D1 the event of 

relea1e probably must take place af~er relinqui1bment of 

control by the 1•nerator, and away from the ·generator's 

pr•i.an. Ccmpleted operation• coverage may afford a 

somewhat broader b&8i• for recovery, buc 11 noncheless 

subject to liaitati~na vhi~ vould reQuir• appropriate 

facca and careful pleadic1. .§!! Appendis c. p~. 562·S63 

for a aU1111&ry diacu11ion of key !acta of both produce hazard 

and COllpleted operation• cover&1•· 

Th• ~candard cov•~&I• •action of a ,eneral liability 

polic1 1et1 ou: the acope ·Of th• in.auranc• &greaent and 

the ezclu1ion1 applicable co clail'l1 made by the in1ur•d~ 

10/ C!RCLA S.ccion 107(&), 42 u.s.c. 9607(&). -
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The cxcluaion1 to the scope of the in1urance coverage must 
11 I 

be clearly and precisely drafted:- The exclusion which 

in1urer1 invoke again1t.claim1 for damages created by 

haiardou1 va1te1 i1 the· pollution exclusion. The standard 

pollution exclu1ion read1: 

"Thit insurance does not apply ••• to bodily 
injury or property data•• ari•inJ out of the 
di1charge, dispersal, release or escape of 
•moke, vapor•, 1ooc, fumea, acid1 1 alk&li1, 
toxic ch .. ical1, liouid1 or ~a1e1, va1t• 
materials, or other irritant•, contaminants 
or pollutants into or upon land, the acmo1phere 
or any water course or body of water; but this 
exclusion doe1 not apply if 1uch discharge, 
relea1e or escape ls 1udden and accidental." 
('Emphaaia added.) 

The historical development of this exclu1~on to the standard 

liability policy provides a key to understanding recent 

lnterpretation1 of the applicability of the ?Qllution 

exclu1ion to hazardou1 vast• ca1e1. 

!. Development of the Pollution Exclusion 

The first 1tandard, fo·rm for. 1eneral liability insurance 

policies va1 developed in 1940. T~e aodel policy provision 

wa1 drafted to include liability f~r all claim• made by 

the insured th&t ~re "cau1ed b1 accident." Thil pr·ovi1 ion 

wa• videly interpreted by th• courts co include c~v•rage 

for c011110n lav nuisance claim• for environmental damage i£ 

111 Becau1• th• in1urer aeleccs th• language for the policy, 
Che excluaiona &re &enerally inter~rtted in favor of the 

inaured. JtZt mcclu1ion muat be drafted with clear and esac~ 
lanauaa• cc be given effect by the courts. S•• ~· Allstate 
Int. Co. v.··tlock 011 Co., 426 N.Y.S. 2ci 603-nf.r.-App. 1980) 
(~ncluaid in tne Eo=penaium). 
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12/ 
th• pollutant• were 1uddenly and accidentally disch&r~ed:-

In 1966, the Insurance l&tlng Board developed a new 
• model contract which covered claim• "cauaed by occurrence" 

rather than claim• "caused by accident." The Board defined 

oc:currence brocdly to include "an &ccident.t" including 

continuoua er repeated expo1ur1 to conditiona, which results, 

during th• policy period, "in bodily injury or property 

dama1e neither expected or intended from the 1tandpoint of 

th• inaured." The new language required a finding that the 

daaag11 were not foreaeeable or intended~ However, the 

court• continued to hold inaurance companiea liable for 

environmental damage• tven where tht pollution vaa foreseeable 
t 3/ 

if th• damages were accidental.-- tn 1973, coapr1h1n1ive 

general liabiU. cy policies were rwised to include the 

pollution exclu.ion clav.ae. !!! p. 7 for the text of 

the uclu1ion. Th• c:au.r~• which have interpreted. th• 

pollucion exclu~ion cl&uae h•v• agreed on three relevant 

point•: (l) th• insurer h~s th• burden of provin~ noncoverage: 

(2) tbe excluaion .,~lies to th• intentional polluter~ and 

(3) the exclusion doea noc &ppl7 co eacit1•• which neither 

espect nor intend their conduct co result in bodily injury 

12/ See Appendix G,Hourihan, "Inaut'anc• Coverage for Environ
-- i'iiital Damas• Claim•" 15 Fot'Ull 551, 552 (1980). 

J.ll Grand River Li•• co. v. Ohio Ca•u&lt? Ins. Co., 32 Ohio 
App. :Zd. 178, 289 N.!. 2d 360 {1.972:). 
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14/ 
or prop•rty damage. See di1cussion at pp. 20-24.-

c. The Environmental Impainnent Liabilitv (E!L) Policv 

Re~\1lation1 pr011ulgated pursuant to. RCR.A (see notes 
. -

4 and 5) have prompted 1 ever al insurance carrier1 to offer 

first party insurance cover a~• •• that i1, coverage for 

injuries cau1ed by the in1urecl, obtained by the in1ured. 

Th• •01t common of th••• "claia1-11ade" pclicie1 ii the 

EIL pol L cy, which generally provides insurance coverage for 

persona1. injury and property damage only from gradual 

pollution, but not that which ii 1udden and accidental. 

Off·•ice cleanup co1t1, includinit those incurred to avert 

a loss.. are typically covered; on-1ita c:'lea.nup costs are 

not. AL•o c"ically excluded from EtL policie1 ·are coverage 

cf oil and gas drilling, liabil.icy ariling fram nuclear 

fuel, damage to property owned or occupied .by the insured, 

finaa or penalties, punitive damage•, co1t1 of cleaning up 

pre-exi.a~in~ cond1tion1 at ~1 1ite owned or lea1ed by 

the inal.rred, and co1t1 of aaincenance or routine cleanup. 

D. Ins1.1rance Service• Office (ISO) Policy 

A.nocher type of "clai111-made" policy ii the ISO 

pollutl.012 liabil~ty policy -- alao developed in re1pon1e 
' . 

to !Cl.A re1ulatory inaurance requi.rmenta. ISO polici"•• 

JJ!/ For a detailed hiltory of the development of th• pollution 
axe lua ion, see Apflend ix D, S. Hurvi tz & D. Kohan•, 11The 

Love Canal • lnaUF9anc:e Coverqe for !nviroament&l Accidents," 
ln1uranc• Caunael J., July 1983, p. 378. 
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provide indemnification and defen1e coverage for pollution

cau1ed bodily injury and property damage and reimbursement 

coverage for-pollution cleanup• 1mpo1ed by law or voluntarily 

a11i.med with che consent of ·che in1ured. In1urance coverage 

under -an ISO policy ii al10 extended co 1ice1 u1ed by the 

in1ured for 1tora.ge or treatment but which are operated 

by other1. Co1t1 of defen1e art provided apart from 

the liJlit1 of liability. Th• policy exclude• from covera~e 

damages which are expected or intended by the insured. 

co1t1 of cleanup for 1itea.ovned, op~rated or uaed by 

the in1ured, liability froa abandoned 1icea, or liability 

ariainR from the intentional vtolation of lt&tuteJ or . 
re1ulation1, but doe1 cover ~ 1radual and audden and 

accidental d.m&J•• and injurie1. 

Despite an incraaae in "claillla•aade" environmental · 

in1urance po lici••, coverqe for·. pollution-related 

damages under an !IL or ISO policy i1 1till rare. It is 

much more likely that a pocencial EPA hazardou1 waate 

enforcement action vill involve a 1eneral liability 

poU.cy CCGL). 

ttl. Judicial Conatruction of·CCL and CCL/Pollution 
ticiu1lon Poi!ci••' 

A. Conatruction of ·cat. Polici•• Generally 

Oecision• generally_ cona~ruing CG1. policl11 have focuaed 

on several issues: wbeth1r a covered • ac~ident" or "occurr1nc1" 

haa eakan place, whether dama~t to eh• aff•cted "proper~y" 
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i1 covered, what statute of limitations should be applied 

and in what manner. what defen1e1 are available to in1urers, 

and how should liability be apportioned among insurers and 

in1ur!d•· A discu11ion of these is1ue1 will be followed by 

a aeparate di1cu11ion of pollution exclusion clause construc

tion. 

1. "Accident•" under pre-1966 policiea. 

CGL policies written prior to 1966 inaured against dama-.e 

or injury "cauaed by accident." Early decisions considerin~ 

when event• givin~ rise to an injury ~r• covered focused on 

whether or not the .vent vaa • ••• (a]n .vent that cakes 

place without one'• foresight or expectation•; an undesigned 

audden and unmcpected .vent, chance. contingency." United 

States Fidelity & Guaranty Co. v. B~iscoe. 205 Okla. 618, 

239 P.2d 754, 757 (1951) (included in the Compendium), 

quotin& from Yeb1t1r'1 International Oictionary. Thu1, 

cases addre11ing injurie• arisin~ out of consequences of the 

1naured'1 buline11 vtiich vere typical and obvious tended to 

aeny cover~• vhi~• ca••• involvi~ unintended consequences 

(even tho•• ari1in1 out of failure to for•••• that which 

1bould have been 1een) tended to affi-rm cover~•· Two article• 

addre11 th••• 111ut1. Appendix E. J. Goulka._ •The Pollution 

Exclu1ion." VI Chm1. •lad. Waite Lit. lpcr. 745, 745-748, 

(1983) conc&in1 a succinct introduecion co th••• cases. 

Appendix 1, c. Mitchell and J. T••oriero, "Uhen I>o•• the 

Occu:rence Exile Under the General Cammerc.ial t.1ability 
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Policy?," VII Chem. & Rad. Ua•t• Lit. Rpcr. ~57 (l984), 

provide• an additional detailed backJround on che history 

and development of both tb• "accident" and "occurrence" 

clau1ea. 

2. "Occurrence1" under poat-1966 polici••· 

In l966, mo1t CCt policle• be~an to in1ure againac 

dca&J.•• and injuries ariaic' out of ai "occurrence" durin' 

the policy period •• leavin~ open cha central question 

of when an "occurrence" haa taken place and the related 

iaaue of vhethet sequential or ~lti~l• occurrenc11 have 

taken place. Th• fonier question ia critical in evaluating 

whica policy or policie1 may provide coverage and occasionally 

whet~•r t~• acacuce of lf.11it&tiou •ay have run ou th• ·claim. 

The latter question 11 critical to th••• i11ue1, to what 

policy liait• or multiple• of limit• aay apply. and to i11ue1 
. 15/ 

of apportionment amon1 carri1rt.~ 

CGL policie1 11aerally define an occurrence as "an 

accident •. inclwU.n1 continuoua or repeated upo1ur1 co 

condition•. which r11ult1 in bodily i~jury or property 

dam•&• neither ezpect1d nor incended from the 1candpoint 

ll/ lf inaui-ance coverqe •1•tt foT the antire relevant 
period of till•, but the pla1nt1ff cannot eatabli1h when 

tb• damaaR• began or hov it vaa apportioned during·th• ~•riod. 
of c·ime, c:ourta will normally only require the plaintif.f to 
prove that damages occurred, and leave to the in•~ranca 
companiea the burden of allocatin& the di:ma1•• amon1 thm11-
1•lve1. See A~pendix G, Hourihan, "In1uranca Coverage fer 
Environmental namage Claims," 15 Forum 551, 559 (1981), 
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of the 1.n•u.red." The theories upon which courts have 

decermin e<! whether &nd when a covered "occurrrence" ha.s 

happened art several, haviag evolved co meet generic fact 

patterns. A discuuion ·of thoae theories follows. lli 
-

gen•ral1 y Appendix F and Al'ptndix 0. Charles Maher, 

"Aabtato• Extravaganza," 5 C&lif. Lawyer 60, 62·63 (June 

, 985). 

In •illplt property damage cases not involving slow 

accumula cion of du&Jt, the general rule is that there 

la no' "o cc:u1·"rence" until the actual ham for which rellef 

ia AOUKh.~ manifests itself. National Aviation Underwriters, 

l1l:.:,-v. Idaho Aviation Center, Inc •• 93 Idaho 668, 471 

P.2d 56 (1970). Ste also Annoc., 57 A.L.R. 2d 1385 (1958). --
Thia ru.l.e is generally known •• the manifestation thecn. 

OD ~he other hand, in ca••• where dam&~•• are 1cu~ht 

for •Lclc:rle11 or 41••••• resulting from long term expc1ur1 

to toxic: 1ub1cance1 1 court• have found that actual injury 

occurred durin& ~b.• policy period in vl:\ich expo1ure alone 

occurred. In•urance Coapant of .Mort:h America v. Forc:r-
. 

11.ght: Xnaulatlon1,. lnc., 451 F.Supp. 1230 (E.D. Mich. 1978), 

aff'.d 633 F.2cf 1212 (6ch Cir. 1980). This rule ii 1enerally 

called Ch• expo1ure thebrJ"• .In addition, in contrast to 

ordina~ property dama1• c•••• where th• •anife1tation 

th~ry applies~ 1n.pro~erty dama1• ca••• where dam&&•• 

alovly accumulate, c0Ut"t1 have 1ener&lly &~plied the 

upoaur • theory in decerminin& inauranc• covftagt. So 

lon1 •• · thert ii any tan&ible dma1• (even if minute) 



re1ulting from expoaure, the courts have allowed coverage 

from that tim•, although the damage may not manifesc icself 

until much later. !!,! • .!.:.&.:.• Champion International Coro. 

v. Continental Casualty Co., 546 F .2d 502 (2d clr, l976) , 

cert- denied, 434 U.S. ·a19 (1977); Porter v. American Optical 

Corp •• 641 F. 2d 1128 (5ch Cir. 1981): Union Carbide Co!J?. v. 

Traveler• tndesnicy Co., 399 F.Supp. 12 (U.D._Pa. l975); and 

Gruol Construction Co. v. lnturance Co. of North America, 

ll Uash. App. 632 524 P.2d 427 (Wa1h. Ct. App. 1974). 

Tbus .• it appeara that application of tht upo1ur1 theory 

11 a~propri&te in the context of C?aCl.A hazardous waste liti· 

gation, since tan~ible injury and damage to the envirom:ient 

can occur aoon after expo1ure to hazardous va1t11, althou~h 

damage may not manifest itself ur1til •~h later. At least onf~ 

court haa held that lib.ere a landfill leache1 to~ic wait• into 

groundwater over a number af yeara and harm results, the 
, 6/ 

expo1ure theory 1hould be a~pl1ed.-- Applicac1cn of the 

exposure theory in th• CEJ.ct.A context means that cove~&ge 

would be tri11•r•d under the ln1uranc1 policl11 from the 

till• vhen th• envi~oament va1 f itat exposed to the hazardous 

vaata. Preauaably, under th• apo1ur1 theory. all ;>olici11 

f~c. the tille"ef d11poaal forward would be illplicat•d~ ao 

lon1 •• 1om1 tan1ibl1 daa11 to the enviromaent could 

be 1hown to have occurred at the time of upo1ur1 and to 

have continued th1reafter. 

16/ Jackson. Townahio v .• American Romes Aasurance Co., Docket 
- t-29236-80 (N.J. Super.} (unr1port1c), citea i.n Jacuon 
Tovn1hip v. Hartford Acc. & lnd.mn1;y co., 186 N.J. Super. 156, 
1&3-\66 {1982) (included tn t~• eompend!um). 
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Notably, application of the exposure theory co crig~er 

inturance coverage does not necessarily r~l• out application 

of the aanifeatation theory to trigger 1ub1equenc covera~e. 

In acme cases, in order_ that· the purpose of the policy noc 

be undercut and in order to protect the reaaonable expectations 

of the in1ured, the insurance coverage durina the period of 

aanife1tation of the injury or dama1e is alao triggered. 

!!! leene CO!]Oracton v. Insurance Ccmpan"" of tlorth America, 

667 F.2d 1034, l045 (D.C. Cir. l98l). Thi1 approach is 

commonly known as the "tripple-trigier" or "continuous injury". 

theory. 

The application of the expoaure, manifestation, and 

triple-trigger theories hat frequently riaen in .the analo~oua 

context of the a1be1co1-related di••••• ca1e1. tn tbo1e 

cases dealing with a alovly progressive disease in which 

tiaaue damage occurs shortly after initial -inhalation 

(expc1ure), the court• have 1ener~lly favored th• more 

generou1 expo1ure and criple-tri&ger theorie1. See, Por:er -
v. American Optical Corp., supra; In1urance Co. of North 

America v. Fortt•!ight tnaulation1, tnc:., 1upra; and Keene 

~· v. tn1uranc1 Company of Ncrth America, supra. 

(applyin1 boch th~ expo1u::• and 11anife1tation theories 

to tri&A•r maximum coverage und1r ch• polici1&). On• diacrict 

court, howev1r, ha1 adopted aolely th• aanif11tation theory 

in an aabeato1 r1lat1d di.••••• ca11. Se• E&Rl•-Picher -
Indu.trie1 v. _Liberty Uutual tn1uranc1 Co., 523 F.Supp. 

llO (D. Ma11. l98l). 
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Therefore, &lchough only one unreported st•te trial 

court deciaion has addressed this issue in the haz•rdo~s 

wast• context, there 11 1trong an&logou1 ~uthority to 

aupporc applicacion of Ch• •~re espan•ive expo•ur• theory 

to trigger inturance coverage in wa1t1 caa11. Moreover, 

there 1• some anal0Rou1 authority to aupport application 

of both the aanif eatation and expoaure theori•• to trig~er 

in1urance coverage. Consequently, once a pollution incident 

ha• been determined co con1titute an "occurrence" not excluded 

from cover-.e under a pollution ezclusion clauae, there 

1hould be little problem in triggering coverage under the 

maximum number cf policies by application of theae theories. 

F1nally, th• queat1on muat be anawered of how many 

"occurrence•" have taken place, where th• injury ccncinue1 

over a period of time and may manifeac itself in di1cinct 

and 1eparate kinda cf d1ma1e1. Court• dece:mln• the fre

quency of th• "occiarrence1," for purpo1e1 of applying a 

pclicy'• per occurrence limit or deductible prov1siona, by 
17/ 

applyin• one o! aeveral t••t1.-- for a di1c:uaaion of each 

of th••• tc1t1, .!!! 1enerallt Appendix G, pp. 559 .!!• !.!!• 

I Generally, ch••• ta1t1 include: th• "effect t••c" 
- (lookln& to th• vancaa• of tb• injure~ party and 
cmt10nly findi.~ 110r1 the one •occurrence"); the 
"cauaation teat (widely accepted view baaed Oil ezaaination 
of cau11); th• "till• and apace c11c• (focu•11!f oa proximicy 
of cau.acive factor• in tim• and apace), ch• o,e~acive 
buard teat" (examining th• number of distinct cauaaciv• 
act1): and the "average per1on t11t• (which ia vhat it 
•••• •• th• favorite of judges not enamored with 11or1 
abatracc, rationalized 1tandard1). 
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3, Apportionment of liability among in1\U'ers and insureds. 

Oecerminaticns concerning the number and duration of 

"occurrence•" can have a 1ub1tanti&l impact u?Cn the extent 

to vhlch multiple carriers of a 1ingle or many in1ured parties 

say be liable -- a probl .. Jreatly compounded by the technical 

complexity and large numbers of defendant• typical in ha:ardous 

vaate litigation. For a tho~o~h t~eacaent cf the theories 

for determining when "occurrence•" talc• place and the conse· 

quential application of those theories co apportiormenc 

problems, .!!! Appendix !, Note, "The Applicability of General 

Liability In1urance to Ra:ardou1 Ya1te Di1po1al 1 " 57 So. Cal. 

L. Rev. 745 (1984). 

4. Th• acope of "property damage" cover&4•· 

Court• have bec01te pro~r111ively sore villin~ to extend 

covered "prQl)•rty damag.e" co co•t• of voluntary and compulsory 

remediation -- especially where the in1ured i1 reapondin~ to 

condition• which may re1ult in further damage to property, 

bealch or ch• envirorillenc, or vbere a aovernment&l entity 

aay lnc:ur co1.t1 and ••ek eventu&l t'eiabur1ement. See Lan•co, ----
l!l5.:. v. Depc. of Environmental Protection, 13·8 N.J. Super. 

275 (1975) (included in the Compendium) (cover&&• of on-1it• 

•pill r .. ediacion required by •t•t• lav);-OS Aviex Cc. v. 

Traveler• tn1. Co., 12.5 Mich. App. 579 (1983) (included in 

the Compe~diwa) (coverage of inve•ti~ative &nd rntedial 

coats for 1cace-mandacad 1roundvacer cleanup, founded upon 

holding chat g~oundwater va1 not pro~erty of th• in1ured): 
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and Riehl v. Travelers Ins. Co., Civ. No. 83-0085 (W.O. 

pa. Aug.?, 1984), VIII Chem. & Rad. ~&ate Lie. Rptr. R39 

(included in the Compendium) (coverage of CERCLA potentially 

reponsible party'• abatement·co1t1). For a more detailed 

diacusiion of thit 111ue, .!!! Appendix I, M. Rodburg and 

a. Che1ler of Loveuatein, Sandler, Brochin, Rohl, Fisher, 

Boylan & Meanor, "leyond the Pollution !xcluaion: [etc.], 

(1984), pp. 364·369; and Appendix J, K. loaenbaum, 

"Insurance, Hazardous Waste, and the Courts: Unfore1een 

Injuries, Unforeseen Law," 13 EL1l 10204, 10205•10207 

(July 1983). 

5. Statute of limitation question1. 

In state common law 1uits for injurie1 or damage, the 

court'• choice 111oag expo1ure, 11&nife1tation, and triple

trigger cheorie1 ·of occurrence may have a 1ubstantial 

Telationship to the running of the applicable 1tatute of 

limitations~ Fortunately, thi1 choice of theorie1 to 

determine when injury or-= dama"• "occur a" vi thin the meanintt 

of a compreben1ive 1•neral liability policy would not 

determine when the 1tatut• of lillitaciona 1bould commence 
18/ 

runni.n1 under CElct.A.-- Otherviae, th• date chat injury 

18/ Under SecciOft 112(d) of CEllCLA, 42 u.s.c. 96l2{d): -
No claim may be ,pr••en~ed, nor may an 
action be commenced for damage• urider 
chi• titl•, unle11 that claim ta 
preaenced or action commenced within 
three year1 from the date of diacovery 
of the lo11 or the date or enactment 
of chis Act, whichever is -lacer ••• 
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or dcnage i• deemed to occur for purpo1e1 of seaeuces of 

limitation• i• A•neraliy the date of manifestation. See -· 
!.:.!.:.• United States v. ~ubrick, 444 U.S. lll, 123·2' 

(1979); £.!.!.! v. Thompson, 337 U.S. 163, 170-71 (19~9). 

6-. Def ens ea available to the in1ur1r. 

Where an injured person •ay sue the insurer directly, 

before er &ft•r judgment against th• insured, that 1uit is 

~enerally 1ubjeet to all the defenses the inaurance company 

ha1 against the insured, including th• defen1e thac che 

in1uranc1 company haa not received notice of the urtderlying 

lavsuit &1 per the policy tenia and deadlines, and the 

def•n•• char the insured ha1 noc cooperated with che 

in1uranc1 company. Generally, judgment credit~rs stand in 

the ahoea of the insured and have ri~hts no greater and no 

le1a Chan che ln1ured'a ri~tl would be if it had ~aid the 

jud~ent and then •ued 1t1 insur&.%2ce company to recover the 

amount paid. Creer v. Zurich tn1uranc1it Co., 441 S. \J. ·2d 

15,30 (Ho. 1969); accord ttcNeal v. ~&~chester Insurance and 

Indmninlty Co., 540 s.w. 2d 113, 119 (Ho. Ct.App. 1976) 

(ri&hta of th• inj~ed peraon ar• derivative and can ri•• 

no hiah•r ~han ~ho•• of th• S.111ured). !!•!!.!!Appendix L, 

Appl .. an, Insurance Law•• Practice I~ 4813-4817 (hereafter 

"Appleman"). 

Problem• vi.th nocice, etc., uy pr'11ent considerable 

diff iculti•• during att .. ~ta by th• United Stat•• co recover 

for CF.RCI.A co1t• &Rain1t in1urance companie1. 
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I. Construction of CCL/Pollution t.xclusion Policies 

In reaponae to the judicial interpretation cf the new 

•occurrence" langu&R• in ~L pclicie• the inaurance industry 

developed a •pecific exclu1ion to ic1 policies which was 

aeant_to clarify inaurarice coverage for claim• for pollution 

damage. !!.! pp. 7-9 for exclusion language &nd biscory. 

Thia exclusion, referred to•• the "pollution ezcluaion," 

ha• now beea incorporated into the printed provision• 

of aoat commercial insurance forms. .It was intended by 

the In1urance lating Board not to restrict coverage, but 

merely to clarify coverage by the uae of the new language. 

The pollution .xcluaion di1allow1 claims for bodily injury 

or prO})erty daaage ·due to a rel•••• of to~ic ch•ical• .• waste 

aaterial1 1 pollutant• or contaminant• into the CIV'ircmm.nc 

unl••• the rel•••• 11 "1udden and accidental~" There i• a 

split of authority re1ardin1 the meaning of th••• cerm1. 

Several court• have held that they are .. big~•. and have 

con. trued the cl•~• broadly in favor of the in1ured. In 

th••• ca1e1, covera11 of th• polluter hat been uy»held. · In 

contrast, 1a11e recent deciaiona have held that the esclu:.ton 

aay apply co the knovizia, frequent hazardou. vaate polluter, 

and tbat th•r• ia no ambi&uity in the •1w1dan and accidental" 

clauae in auch caaea. 

~Oftl•lt&ndin, principl•a of inaurance contract construe· 

tion include cha requir .. ent that. to be effective, an 

exclu1ion muat be con•picucu1 1 plaUi, and clear, and mu•c 

be con1trued strictly against the in1urer and liberally in 
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favor of th• insured • .!!.!.· !.:.!.:.· Pepper Industries, Inc. v. 

Home Insurance Co.; 134 Cal. Rpcr. 904, 67 C.A.Jd t0l2 4th 

Dist. (included in the Compendil.111). Any ambiguities muse 

be resolved in favor of the insured. !!!· !.:.!.:.• Abbie 

Uriguen Oldsmobile-Buick, Inc. v. United States Fidelity 

Ins. Co., 95 Idaho 501, 511 P.2d 783 (Idaho t973) and note 

t1, supra. Tbe courts that have considered the ~llution 

exclusion clause have almost unanimously held it to be 

ambiguous, 1ince it is fairly 1u1ceptible to two different 

interpretations. Al 1uch, they generally have r11olved that 

amb~guity in favor of th•· insured. ~. ~. Onion Pacific 

Insurance Co. v. Van ~esclake Union, Inc., supra; Ni•!&ra 

County v. Utica Mutual Insurance Co., 103 Misc. 2d 814, 427 

N.Y.s. 2d 171 ·aff'd 4~9. N.Y.s •. 2d 538 (1981) (included in 

th• Compendium); and Molton, Allen & Uilliams, Inc. v. Sc. Paul 

Fir• & Marine Ina. Co., 347 So.2d 95, 99 (Ala •. 1977) (include(! 

in Cb• Compeadiua), 

Tb• c1ca1 of th• pollution mtclu1ion clause focus on 

tb• in1ured'1 intent in th• actual di1char11 of the pollutant. 

The d•finition of •occurrence," on ch• other hand, focuses 

on dle inaurecl'• •Jtl)•Ctation or intent vi.th regard to 

cau11na d .. &I• or h&:m. ·Th• majority of court•, taki~a • 

broad viev ~f in1ur&nc1 carrier'• liab~lity, nave int1rpret1d 

th• pollution mcclu1ion clauae, to~etbar with th• definiton. 

of "occurrence," to provide covera1• except \lher• there is 

an intentional conaequance, cau1ed by a polluGer who expects 

or int1nd1 hit conduct to cause damaa•· !!!• !..:.!.:.• Allltat• 



• 22 • 

tn1urance Co. v. Klock Oil Co., su~ra (included in che 

.compendium); Union Pacific Insurance Co. v. Van'1 tlestlake 

Union, Inc., 34 Wa1h. App. 208, 664 P.2d 1262 (Ya1h. 1983): 

Jackson Township Municipal Utilities Authority v. Hartford 

Accident' Indemnity Co., 186 N.J. Sup•r. 156, 451 A.2d 

990 (N.J. Super App. Div. 1982) (includ•d in the Comp•ndium). 

ln Lan•co Inc. v. OepartzHn t of Environmental Pro tee t ion, 

aupra at p. 282 (includ•d in the Compendium), the court found 

that the term "1udden." rather than meaning "brief or of short 

duration,• mean• "happening without previou• notice or on 

v•ry bri•f notice: unforea•en; unexpected~ un~repared 

for." Th• teca "acc1d•ntal" ••an• happenina "unexpect•dly 

or by chanc•." Th• court tber•fore concluded: 

• • • under th• definition of "occ..urr•nce" 
contained in the policy, whether the 
occurrence i• accidental must be v.iwed 
from Cb• 1tandJ)Oint of the inaured and 
1ince th• oil apill va1 nei~her expected 
nor intended by L&ntco, it folloW8 that the 
apill va1 audden and accidental under the 
excluaion clau.ae even if cauaed by th• 
del1berace ace of & third parcy. 

Siailarly, in Union Pacific lnaurance Co., •upra,

a ••11ive aaaollae leak occurred at th• in1ured'• 1•• 

•Cation. Approximately 10,000 1allon1 of ga1olin• l•aked 

out of a n&ll bole in· an undeqround 1a10U.ne pipe o~•r a 

period of moncha. Despite th• policy' a requirnent thac 

an occurrence be •awtden• or elae 1ubj•ct to the pollution . 
excluaion clauae. the court held that th• leakinJ from"th• 

line vaa ~ot .expec:ced nor intended, nor vaa ch• re1ulcing 

dam&&•· Therefore, th• pollution exclU1ion clau•• did noc 
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exclude coverage. 664 P.2d at 1266. §.!.!~Allstate 

Insurance Co., supra &t 60S., where the court acaeu that 

th• ditcb&rge or escape of 1a1oline could be both 1udden 

and accidental, even though undetected for a 1ub1tantial 

period_ cf time, 1ince •1uc!den,• a1 u1ed in pollution exclu1icm 

clau1e1, "need not be limited co an 1n1t&ntaneou1 happening." 

A few courts have refu.ed co find any ambi,uicy in 

cne te:.1 "audden and accidental" where the in1ured knowingly 

d11charges a 1ubscance &I a not"ID&l feature of operations, 

bu~_ha1 no expectation of intent to cau1t damage. In Great 

Lakes Container Corp. v. National Union Fir• Ins. Co., 727 

F.2d 30 (11t Cir. 1984) (included in th• Ccm~endium) the 

court determined that no in1urance coverage wa1 _provided to 

Great Lakes in ~onneccion-with a ·c!ICLA action by the 

United Stat•• a~ain1t Great Lakea_and others for haia.rdou1 

W&at• contamination. Notably, th• diltricc .court and the 

F1r•t Circuit focuaed--on cv0 documenti in d1c1din&. whether 

1.n1uranc1 coverage wa1 tri11ered: (1) the.comprehensive 

general liability in1urance policy; and (2) the United 
. ~ 

Stat••' complaint aaain1t Creat t.ak••· lec&U1• the United 

Stat••' ca.plaint alleged that Creat Lake• va• liable for 

cont.-1nation vbich "ha• cak•n place as • concomitant of 

its r•1ular hua1.nel1 activity ••• ", the First Circuit 

determined that no 1udden ~-•ccidtntal occurrence cri&K•rin• 

coverage va1 all•aed. Tb• court found that tber• i• no 

ambiguity in the policy "vhen the policy 1• read a11in1t 

the c~plaint." Thu•, where in1uranc1 ii or may be a 
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factor .• care au1t be taken to avoid counterproductive 

plead in&. 

Th• u.s. Di1trict Court for the Ea•tern District of 

Michigan followed the Great Lakes decision in American 

State1 !n1uranc• Co. v. Hartland Casualty Co. 587 F. Supp. 

1549 (E.n. Mich. 1984) (included in ch• Compendium). The 

court held that th• inaurance ca11pani•• di~ not have a 

duty to defend or indemnify the company becau11 the under

lyi~ Rational Orum litigation involved the continued, 

non-accidental dumping of vaate at the 1ite. 

In 11.111m&ry, the 11neral and widely accepted view i1 

that CGL policie1 vith pollution excluaion clau.es provide 

coveratte for pollution incidlftca vb.ere either che diachar~• 

lt1elf or the re1ulting damage 11 unexpected or unintended. 

Jut, under the Fir1t Circuit'• dec1iion in Great Lake• 

Container, 1upra, the di1charge !!!!S be "accidental." For 

ex .. ple, covir&A• exi1t1 for pollution incident• which 

involve 1radual •••page or le&kin& which ia une&pected or 

unincended. 

III. Coft1truction of ElL and lSO Policies 

A. Tbe ltL PolieI 

Th• Enviromaental Impairment Liability (!IL) policy 

vaa d..,eloped co provide coveraa• for liabilici•• not 

tbouahc to be covered by CCL polici•• following develol"l•nt 

of the pollution exclu•ion -- that i1, claim• for property 

d.ma11 and personal injury such aa bodily injury, mental 

anaui•h, di1abllity, death at any time -- preaenc or in 
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cht flJturt •• caused by non-sudden, non-accidenta.l "environ

mental impairment." These p~licies have not been the subject 

of 1ignifie&nt judicial construction. For &n excellent 

discussion of cheir terms, ii1u.ance and use, .!.!! Appendix K 

P. Hirvy, "Environmental Impairment Liability Insurance 

and R11k A11e1S11ent," The Environmental Forum, Oct. 1982, 

f'· 30. 

!. The !SO Policy 

Th• Insurance Services Office (ISO) policy is 

generally •ore limited. Th• !IL "?Olicy -· re1tricting 

c~er&ge co damages and lo11e1 arising out of a "pollution 

incident," which includes only "direct" releases that result 

in "injurious cnount•" of pollution -- i• 1enerally believed 

co cover only fortui·toul dmag11, not cho1 • which &t"e 

"expected or intended." Th••• policie1 have not been th• 

1ubjecc of fignificanc judicial con1cruction, but their 

teni1 are di1cu11ed in·1ub1tancial dttall and contrasted 

vich thcae of EIL policie1 ac Appendiz A, pp. 449-433. 

IV. Statutory In1urance Regu1r .. ent1 

A. ICIA Financial l••ponaibllity leguiramenc1 

lJnder 1ectio~ 3004(6) of ICRA., EPA mu1t ••tabliab 

standard• •aa ••Y be necea1ary or de1irabl1• for .financial 

reaponaibility, iftcludin1 financial 1"9apon1ibility for 

corrective action, applicable to owner• and operators of 
• 19/ 

hazardou1 va1t• treacmanc, 1cora1•. and diapoaal fac1u·cies.-

191 42 u~s.c. f 6924(•)(6). -
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Th• 1984 ar~endment1 to RCRA added in section 3004(t) th&t 

f in&ncial re1pon1ibility may ~e established by any one 

or a combination of the following: insurance, •uaranteea, 

surety bonds, letter• ·of credit, or qualification as a 
~I 

aelf·inaurer. RCRA also raquir•• cnmera and operators 

of facilities vith interim atatu. to certify that th• 

facilitie• are in compliance vich financial reapon1ibilicy 
21/ 

requirements.-

The regulation• require each facility oWEier or operator 

to certify financial aasurance for both cloaure and poat-cloaure 

activities and to maintain liability insurance again1t both 

sudden accidental and non-1wid•n accidental occurrence•. 

The requ1r .. ent1 constitute Subpart B of Part• 164 and 265 

of 40 C.F~l. Part 264 contain• standard• chat apply to 

interim 1tatua facilities. R.CIA also provides f~r. interim 

authorization of state prog~ua• chat are 1ub1tantially equiva

lent to th• federal pro1rM11. Many state• have some type of 

financial requiremen~s for clo•ur• and poat-cloaur•, but 

they vary conaiderablj fi-am 1cace co 1tate. 

Th• f irac acep to e1tabli1b financial assurance for . 
cloaure and poat-closure 11 co est~ate the coat of closure 

and the annual coat of po1t-clo1ure aonitorina and aa1ntenance. 

20/ 42 U.S.C. S6924(t). -
21/ 42 u.s.c. Section 6925(e)(2)(B) and (•)(3)(B). -
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Th• amount of financial a11urance must at least equal the 

adju•t•~ coat e1timate1. The ownet and operator may use one 

or 110re of aeveral mechanism• allowed by the regulation• to 

meet the requirement•. ·AA noted above, the po11ible mechani1m1 

include cruac fund1, aurety bond• (that either guarantee pay

ment into a·tru1t fwid or auarantee performance of clo1ure 

or po1t-clo1ure), letter• of credit, and in1urance; or the 

owner or operator aay aeet the re~uir.-ent by aati1fying 

a financial test that providea a CO'rl>Or&te 1uarantee of 
22/ 

clo1ure or po1t-clo1ure.-- To •••t the financial a11urance 

requirements, an owner or operator may u1e more than one 

of the option•, except the financial te1t mechanism. 

One option m'y be u.ed co a11ure fund1 for all ~acilicies 

of one owner ot opera~or. The ao1t often u1ed mechanism 

ia the financial te1t (about 80 percent) and the lease 

uaed 11 in1urance (about 2.7 percent). EPA.will release 

th• facility from th• financial a••urance requir•ent1 

after receivinc certif ic~tion that closure baa been 

accompl11bed u aet out in th• closure plan. 

Clo1ur• and po1t•clo1ure 1n1uranc1 auat 1atiafy a number 

of r9e1uir .. enc1. 'l'h• owner or operator auat 1\lbmit a certif 1-
. . 

cat• of in.urance.to the:legion&l Adainia~rator. Th• ,policy 

auat be t.naured for a face •ount at least equal to the 

22/ 40 C.F.I. 264.143, 265.143. -
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clo1ure or po1t-closure cost estimate, and it must guarante• 

that the inaurer will pay for che closure or po1c-clo1ure 

activities. If the coat of cloaure or po1t•clo1ure it 

1i1nificantly ireater than the face C'Jount of the policy, 

EPA •ay withhold reimbursement of fund1. The owner or 

operator may not terminate the policy without EPA approval, 

nor •ay the inaurer cancel the policy except for failure 

to pay the premium. Even upon failure to pay the premiura, 

the insurer cannot cancel the policy if within 120 daya 

of notice of failure, the facility i• abandoned, interim 

1tacu1 ia terminated, clo1ure 1• ordered, or the owner or 
23/ 

operator it named a debtor in a bankru~tcy proceedin&.--

In addition to th• clo1ure and po1t•cloaure financial 

aaaurancea, the owner or operator mu.at demonatrate financial 

re1pon1ibility for cl~im• ari1in1 from it• operation for 
. 24/ 

per1onal injurie• or property damage to third parties.--

For 1udden accidental occurrencea, the owner or operator 

auac mainC:ain. liability coverage of at l•••t $'1 million per 

occurrence vicb an annual ag1reaate of at lea1t $2 million. 

For non-awlden accidental occurrencea, th• owner or operator 

of a aurface S.poundllent, landfill, or land treat:111nc facility 

aaat aaiatain liability coverage of at l•••t $3 •illion per 

occurrence vith an annual ag1r~at• of S6 •illion. Th• owner 

1.al 40 c.r.1. 264-143(•~(8), 40n c.r.1. 265-143Cd>CS>. 

24/ 40 C.F.&. 264.147, 265.l47. -
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or operator may demonatrace financial responsibility by 
25/ 

having liability in1urance, •• 1pecified in the regulations--

by pa11ing a financial te1t for liability, or by using both 

mechaniams. Variance• ·from· th••• requirement• are available 

if the 0111ner or operator demon1trace1 that the level• of 

in•urance are hi1her than nece1aary. Converaely, the Regional 

Adminiatracor aay iapo1e higher level• of coveraie if warranted. 

The owner or operator mu1t continuously provide liability 

coverage for a facility until final clo1ure. Therefore, after 

final clo1ure, claia1 for per1onal injury or property damage 

to third parti•• are no lon1er covered by insurance requi~•d 

by ICRA. Hovever, u~on eventual tran1fer of liability, 

CEICLA'• Poat-Cloaure Liability Truat Fund vill·a1aume "the 

liability e1tabli1hed by chi• 1~ction or any other law for 

the oWrier or operator of a hazardoua vaate·facilicy. 
26/ 

" -
B. C!ltCLA FINANCIAL IESPONSt!ILtTY IEOUIREMENTS 

27./ 

• • • 

CEllCLA Section 108(&)-- require• that the owner or operator 

of each de1cribed veaael •carryinJ hazardou1 1ub1tance1 

•• car~o" aai~ta~n at least $5 alllion in "evidence of 

financial re1pon1ibilicy.• Proof may be e1tabli1hed by 

&rf1 cambination of •insurance, auarant••. 1urecy bond, or 

qualification a• • aelf·inaurer.• Thia requirement 11 

e11entiall7 an expansion of preex11tina 1pill reapon1e 

2S/ 242 c.1.1. 26S.147(a)(1). -
26/ 42 o.s.c. S 9607(K). Th• 99th Con1re11 ia con1idering 
- eliminating the .entire po1t•clo1ure lia.biltcy tran1·fer 
scheme. 

27/ 42 u.s.c. s 1321(p). -
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28/ 
program requirements under the Clean Uater Acc.- Insurance 

polici•• iaaued under these programs should be con1idered 

whenever & releaae from a ve11el 1• involved. CERCLA 
29/ 

Section 108 (b)- require•· c;·.a::: the Adtilin iltracor, no 
-

earlier than D•c .. ber ll, l98S, promulgate financial re•pon-

aibility requir .. ent• for faciliti•• not covered under the 

!CIA aubcitle C progr... Priority i• to be 11ven t9 "tho•• 

claaaea of facilities" vhich "~•••nt the highest level of 

risk of injury." Thi• pro~ram ha• not begun, but 1hould 

be conaidered a1 a potential •ource of coverage after 

Dec.aaber 11, 1985. 

Two article• diacuaa many of the above i••ue• in 

greater detail. Appendix I, D. Jernbera, "Environmental 

li1k In1urance," FIC Quarterly, Winter 1984, p,. l.%3, et . -
seq., briefly addre11e1 the RCRA and CER.CLA inaurance 

1ch.aae1 and follow• with a detailed di1cu11ion of coverage 

under different policy type• and examines various develop

ment• in the vritiDA Qf ezcluaiona. Appendix C, A. Li&ht, 

"The Lona Tail of Liability, [etc.}," .2 Va. J. Nat. I••· . 
L. 179 (1912), diacuaae• uccertainti•• concernins coverage 

aa beaNen aCJA ~A%1a inaurance and the CEllcl.A pott•cloaure 

liabilicy fund. 

28/ 42 o.s.c. I 9608(&). -
29/ 42 u.s.c. I 9608(~). -
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"for bad faith either in negotiatinR or in failing co 

negotiate the ••ttlement of &n)' claim.•• Thu•. the United 

Stat•• may ••••rt acate direct action claims or a11igned 

bad faith claim• in addition ·co it• federal direct ace ion 

claiJll. 

On• likely enforc .. ent 111ue occur• where the insured 

is in bankruptcy. lCIA Sub1ecticm1 3004(t)'(2) and (3) 

leave• open the que1tion of whether the inaura.nce proc•~• 

are pare of the e1tace in bankruptcy. Our probable position 

vill be that if th• judgment ia not satisfied from the 

estate after a period of time specified by 1tace lav, 

which ia likely since it i• in bankruptcy, then the proceeds 

are not part of the e1t&te and the government or other 

claimant• aay· take action directly a11ain1t the insurer for 

the judgment. 

2. CERCLA enforcment claim•. 

The only upr••• riJht• of .action &~ain1t insurance 

carrier• under CEICLA are authorized ac 1ub1eccion1 lOS(c) 

and (d), 42 u.s.c. 9601(c) and (d), and which provide: 

(c) ~ clala aucbori:ed by aection 9607 
or 9611 of diia titl• aay b• aa1•rt9d directly 
qaiDat any 1uarantor providitll evidence of 
financial re1pon1ibility ~· requried U11d•r 
thia 1ection. tn ·defnidiftl 1uch & claim, th• 
1uarantor aay invoke all right• and def en1e1 vbi~h 
Would be available co th• owner or operator under 
thi• 1ubch&pcer. Th• au&l'&ntor aay al10 invoke 
th• def en•• th&l: the uu:iclenc va• c:auaed b7 th• 
willful miscondw::.of ch• owner or o~erator, but 
1uc:h guarantor aay not invoke any ocher def 1n1e 
chat 1uch 1uarancor •iahc have been entitled to 
invoke in a proceedin1 brouahc by the owner or 
operator againat him. 
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(d) Any guarantor acting in Rood 
faith again•t which claims under chis 
Act are a11erted •• a guarantor 1hall 
be liable under 1eccion 9607 of thi1 
title or 1eccion 9612(c) of thi1 title 
only up to ehe monecary.li.llit1 of the 
policy of in1urance or indemnity contract 
au.ch suarantor has undertaken or the 
guaranty of ocher evidence of financial 
re1pon1ibility·furni1hed under thi• 
aeccion, and only to th• extent that 
liabilicy i• not excluded by reacrictiv• 
•ndorsaaenc: Provided, chat thi1 aubaec
tion shall not alter th• liabiliey of any 
person under 1ection 9607 of chi• title. 

The authorization of a direct claim against a gU&rancor 

i• limited to a "guarantor providin~ evidence of financial 

responsibility •• reguired under this section" (aiph&1i• 

added). Section 108 ha• two provi1ion1 requi!ing evidence 

of financial re1ponsibilicy. Section 108(&) rectuire1 evidence 

of financial re1ponsibility by the owner or operator of 

c•r~ain ves1el1 and off1hore faciliti••. in accordance with 

regulations promulgated by the Pre1idenc. Thua, once the 

Pre1ident or h11 de1i1n•• promul1ate1 au.ch regulation1, a 

right of direct action is available a~ain1t any. insurer 

i1auin1 inaurance under tho•• regulation• to a covered 
30/ 

ve11el or offshore facility.--

Th• aecond requir .. ent for evidence of financial 

raapona1b111cy 11 ln Section lOl(b). Section lOl(b) 

30/ Th• Coa1c Guard cake• the viev that 1ection lOl(a) of 
- ·CERCI..A "implicitly" repeal• or 1uJ»er1ed~1 financia.l 
responaibility ragulationa under 1eccion 3ll(p) of the Clean 
Water Ace, 33 U.S.C. 132l(p), and ctlac under che provision 
1eccion 302(c) of C!llCLA, 42 u.s.c. 9652(c), the ••ction 

(FOOTNOTE CONTINUED ON NEXT PAGE) 
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e1tabli1he1 a framework for impo1ing financial responsibility 

requir11111ent1 on onshore facilities, but on a prolcnged 

schedule. Not later than December ll, 1983, the Preaident 

11 to identify the cla11e1 of facilitie1 for which financial 

re1pon~ibility requirement• will be developed. Th• actual 

requirement• are to be promulgated no earlier than December 

' ll, 1985. When the regulations are promulgated, they are 

to impose incremental financial re1pon1ibility requirements 

over a period of not less than three year• nor more than 

six years from the date of ';)romulgation. 't'hua, under the 

framework e1tabli1h•d in Section l08(b), financial re1pon-

1ibility requirements would not begin until at lease December 

ll, 1985, and con1e~uently, a direct claim against an 

insurer under Section l08(c) could not be made until 
.. 31 / 

after that date.~ 

[FOOTNOTE CONTINUED noH Pl.EVtous· PAGE] 

3ll(p) r•1ulation1 r•ain in full foi-ce and effect until 
auch tiae aa 1ection lOl(a) reaulationa are ia1ued. 

Financial reapona1b111ty requir .. enta and direct cauae 
of act~on pr~i1ion1 11llilar to tho•• contained in aection 
101 of CE•ct.A are al•o found in section 3ll(p) of th• Clean 
Water Act, 33 u.s.c. l31l(p). and in 1ection 305 of the Outer 
Concinencal Shelf Landa Act A11end11ent1· of 1978, 43 u.s.c. 
111.5. 

Tb• authoricy to promulaate financial r••l'Onaibility 
re~ulation1 required und•r C!llCLA 1ection 108(.a) re~arding 
ve11el• and off1hor• faciliti•• was delegated to th• Coa1c 
Guard by Executive Order 12418 (May 5, 1983), 48 Fed.Reg. 
20891 (llay 10. 1983). 

31/ Thi• entire provision may be qualified in the .... 
- manner· as 1et forth in llCL\ Section 3004 ( c) durinK. 
reauthori:acion of CtRCLA in 1985. 
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The next question i1 whether 1ome other federal claim 

a1ain1t insurers may be found or implied under CERCLA. 

The two 1ection1 of CERCIA mo1t relevant to the po1aibility 

of a ri~ht of direct action.again1t an in1urer are Sections 

107 and 108, 42 u.s.c. I 9607 and 9608. Section 107 is 

th• main liabilicy provision of CEltC'LA and doe• not by it• 

terms include in1urer1 aaon~ the li1t of re1pon1ible parties 

listed in Section 107(&). Section 107(e) pre1erves the 

validity of insurance agreements, but does not implicitly 

or explicitly authorize action1 directly against insurers 

by a party other than the in1ured. A• noted above, an 

analy1i1 of the language of section 108 reveals a legislative 

intent to permit action• directly a~ain1t f in~cial respon-

1 ibili ty in1urer1, but only t.mder limited condition1. 

A clear federal direct riJht of action under CE'Rct.A 

agaimt in1urance compariie1 appear• to be dependent upon the 

issuance of financial re1pon1ibility r•1ulation1. As to the 

ombore fac:ilitiea vitb vb1c:h ve deal moat frequently. such 

re1ulation• vill not b• pr011ul1ated until at least Decem~er 

11, 1915. tn th• interia, there i• ouly a potential for 

developina an int•~•titial federal common law, baaed on 

the need for a uniform appro•ch to the,a1aertion of claiaa 

aenerally allowed under .state lav. CEJ.CLA aection 302(c) 

preserves financial ~••pon1ibilicy re1ulation1 is1ued 

under section 311(p) of th• Clean Yater Act and RClU., as 

w•ll a1 all state direct action claim• which the United 

Stat•• may be en~itled co ••••rt. 
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!. Aa1igned or SW>ro•aced Claims of the In1ured 
A11ignment Afcer Judgme~t. A11ignment Before 
Jw:igment, Aasi~nment of Claims for Breach of 
Dutiea, and A1sigmnent1 After Bankruptcy 

Thi• aection vill di1cu11 whether and under what condi

tion• a defendant or potential defendant in a RCR.A or C!Rct.A 

~••e could a11ign it• claim again•t it• liability insurance 

carrier to th• United Stat••· It.a vith other insurance 11aue1, 

th••• are lar1el7 iaaues of State lav. Accordinaly, specific 

1tate authorities should be con1ulted before any 1trategic 

deci1ion1 are made. 

Resolution of aasigmaent questions depends to a aub

atantial degree on the factual context of the case. Thia 

diacuaaion aaaumes that the United Stat•• has a lCJA or 

CERCLA. claim ~ainat a defendant and that the defendant ha• 

poaaible liab.il~ty insurance coverqe with respect co that 

claim. If the defendant. ii a "deep-pocket," i.e •• it will be 

able to 1ati1fy any judJDllDt a~ainlt it, the 8nited States 

probably would not vant to take •ore than a passive role with 

re1pect to insurance. coverage i11u11. · Ac:ordinaly. for purposes 

df further di•cuaaion, ve can aa1ume that th• defendant haa 
• 

little if any a1s1t1 to aatiafy the CEICLA jud1111ent and chat 

:he United State•' primary hope for aubstantial recovery ia 

from the in•urance carrier. 

A•si1nment After Judgment 

Fundamental 11aue1 r•1ardin1 ch• proaecution of direct 

action claim• again1c an in1ur1r ar• usually dependent on 
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whetber a judgment has yet been entered against the insured 

defendant on the claim. If it has, there are a number 

of poaaible mechod1 for pur1uin1 cl&ima directly again1c the 

insurance carrier. These may include, depending on the 

juriadiction and the in1urance policy involved, proceeding 

•• a third party beneficiary under the policy, a1 a judgment 

creditor garni1hee, aa an aasignee, or proceeding under 

applicable 1tatutory proviaiona allowina direct auit against 

the insurance carrier. See A. Yindt, Insurance Claims and 

Oisputea 365 (1984). Of course, if the inaurance carrier 

ha1 defended it• inaured without & reservation of its 

right to deny coverage, it can be expected to pay the 

judgment, to the extent of policy limit•, without the need 

for further proceedings. 

In the abaence of a policy provi1ion providing for 
. . 

direct action by the injured party, the United State• could 
. . -

proceed after judpent via 1amisbment or applicable statutory 

provisions allowing direct claima againat the inaurer. 

Alternatively, an aaaigmaent could be taken of the insured'• 

rights aa•inat ita in1urer, in partial or .full 1•ttl111ent of 

th• Onited Stat••' ·claim a1ainat the inaured. 

Liability inaurance policle1 generally have a provision 

prohibitin1 a1ai1nment.1. Th• following provi1ion i• typical. 

A••i1maent. A11ignment of 1.ntere1t ··mider thia 
policy s&all noc bind the company until its 
con1enc ia endorsed hereon. 

Neverth•l•••, court• have al.D.01t uniformly held that the 

prohibition is one &gain•t aaaignin~ cha general coverage 
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provided by th• policy before loas, and chac ic does noc 

encompa11 a prohibition again1c a11ignmenc afcer a loss has 

occurred. The ba1i1 for chi• di•tinccion has .been explained 

aa follow1: 

Although there i• aome authority to th• 
contrary. th• Ar•at weight of authority 
1upport1 the rule that general 1tipulation1 
in policies pronibiti~ aa1ignmenta thereof 
except vith the conaent of the inaurer apply 
to aaaignment1 before lo•• only, and do not 
prevent an &11i1naent after lo1a, for th• 
obvious reason that the cl&uae by it• own 
term• ordinarily prohibits merely the a11i~n
ment of th• policy, aa diatingui1hed from a 
claim ariaing thereunder, and the aa•i1nm•nt 
before loaa involves a transfer of a contractual 
relationship while the a11ignaent after 1011 
i1 th• transfer of a right to a money claim. 

16 Couch on Insurance 2d l63:40 (Rev. ed.); accord, 7 

Appelman, Insurance Law & Practice 54259; Maneikis v. §.5.:. 

Paul Insurance Co., 655 F.2d 818, 826. {7th Cir. 1981) ("Policy 

provision [again1t as1ignment1], however, can only prohibit 

assignment of ·policy cover&&•, not aasi1nment of an accrued 

cauae of ac:.tion."); Internacional ttediacount Corp. v. Hartford 

Accident• lnd ... nit? Co., 425 F.Supp. 669 (D. Del. 1977): 

and Brown v. State Farm Mueual Automobile Insurance Aaao-

ciation, 1 Ill. App. 3d 47, 17% R.E. 2d 261, 264 (1971) 

Follovina an assignment, th• aaai~nee stands in the 

abo•• of the !naured and vill b• •ubj ect .co any defen8e1 that 

the in•urer had against the in•ured p~ior to •••ignment. !!! 
A. ~indt, supra, at 367. Thu1, the insurer can a1sert.that 

ch• claim i• not witnin the coverage of the policy or chac 

policy condition• have not been complied wich. Therefore, 
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th• value of any assignment should be examined carefully 

prior to its acceptance as conaideracion for settlement. 

A••ignment !efore Judgment 

\.lhile an aasignment after ju.dgmenc i1 generally 

allowed, asaiKnmenta before Judgment present special 

probl .. a and may not 'be appropriate in certain aituations. 

At least two problem• arise in the ?rejudgment context. 

First, liability policie1 &•nerally require the insured 

to cooperate with the insurer. Aaai~nment of a claim under 

the pclicy against the insurer could be construed Al a viola

tion of the cooperation re~uireaent. Such a conatruction 

would be likely if the insurer haa &&reed to defend and has 

not denied coverage. The c·~--~ration clauae of a liability 

insurance _policy vill be de .. ea violated where the irtaured, 

by collusive conduct, appears to be aasiscing the claimant 

in the maintenance of hi• action. 14 Couch on In•urance, 

supra, 551.115; ,!!!! Brown v. State Farm Mutual Automobile 

Insurance A11ociation, supra, 272 N. E.2d at 264 ("(C}ollusion 

in respect to liability i•, of course, a direct violation 

of the non-cooperation clauaea of th• inaurance policies, and 

if established 1• a defena• to the insurer'• liability."). 

However, in a 1ituation where the inaurer has denied 

coveraa• and ha• refuaed t~ ~d. an aasiamnent ahould not 

violate ch• cooperation requireiaent. tc haa aenerally been 

held that there i• no duty to cooperate once the insurer has 

denied coverage. 14 Couch on Insurance, supra, 151,121; A. 

Windt, su~ra, ac 97; Shernoff & Levine, Insurance: !ad Fai~~ 
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Litigation, f3.06[3J (1984); and!.!! Critz v. Farmers In~urance 

Group, 230 Cal. App. 2d 788, 41 Cal. Rptr. 401 (1964). tn 

Critz. th• court rejected the ar1ument that an a1sign~ent of 

rights again1t the insurer vtolated the cooperation ~reement 

of the policy in a •ituation where the in1urer had itself 

failed to comply Vi.th the policy. 230 Cal. App. 2d at 801. 

The Court 1caced: 

Yhatever may b• [th• in1ured'1] obligation co 
the carrier, it doe• not demand that he bare 
hia breast to th• continued danger of personal 
liability. By executing the aasi•nm•nt, he 
att .. pta only to shield him1elf from the 
danger co which cbe company baa exposed him. 
Re 11 doubcle11 les• friendly to his inaurer 
than he sight otherwiae have been. Th• 
&b1ence of cordiality i• attributable not 
to the a11i~nment, but to hi• fear that the 
inaurer has callously expo1ed him to exten1ive 
per1oaal ~iability. Th• insurer'• breach •o 
narTov1. th• policyholder' 1 duty of cooperation 
that the self-protective a1si~nment does nee 
violate it. 

The ocher obstacle co an a11ignment be.fore judgment i• 

the standard policy provision •• called th• "no action" 

provi1ion -- requirina a judg1Hnt qainsc the in1ured, or a 

1ettlmaent con1ented to by the 1n1urer, before 1u1t i• 

comaanced •&&1nat th• in•Ut"•r. one 8UCh provi1ion provides: 

Action Again1t Company. No action 1hall lie 
aaalii1t th• COllp&l'lI ·Uftl•••· &I • condition precedent 
thereto, there aha l hav~ been full compliance vich 
all of the t•l'll• of chi• policy, nor until the 
uomit .·of the insured' 1 obli1ation to ·pay· 1hall 
have ~e•n fin.ally decenained either bl judpenc 
again•t the in1ured after actual tria or by 
written agre.aaenc of .ch• insured, th• claimant 
and the company. 
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!!! generally, 11 Couch on Insurance, sunra, 1144:318-44:323. 

>.gain, in aitu&tiona where the insurer ha• agreed to defend 

it• insured, this provi1ion will likely prohibit any pre

judgment assignment. However, an aaaignment may be po1sible 

if the 1nau.rer retu.e1 to defend. 

Al noted above, the atandard policy provision requires, 

aa a predicate to the in1urer'• liability, a judgm~nt or a 

1ettlenent among the claimant, the insured and the insurer. 

lf the situation which creates the desire for an assignment 

11 one where the insurer refuae1 to aettle, a settlement 

without the insurer'• conaent would not ordinarily create a 

baais for liability by the insurer. However, it has been 

held that ~f the in1urer refuaea to defend the insured, the 

insured may enter into a reasonable aettlll'ltent and, there

after, •••k reimbursement from· it• insurer. Thia rule is 

teated by Appl911an aa follctwa: 

If an in1urer unjuatifiably refuaea to d•~end a 
auit, the insured may make a rea•onable settlenent 
or compromi•• of the injured per1on 1 a·claim, and ia 
then entitled to reillbura911ent frcm the insurer, 
even thouah the policy purport• to avoid liability 
for 1ettl .. ent aade without the in.urer's con1ent. 

7C Appleman, aupra, 146.90. In auch a situation, th• insured 

may, •• part of a ••ttl .. •nt, "•imply a11i1n certain rights to 

the plaintiff." Id • -.S .. ••....,a .. 1_,1 ... 0 .!! . 14 714. In other vord1, th• 

••ttlmeuc c:an include an aaai1m1ent. 

Maneikis v. Sc. Paul In1urance Co., 655 F .2d 818 (7.th 

Cir. 1981) illu1trate1 chi• i>oint. There, M&neikis 

initially sued an at:orney, Solocke, vho represented him 
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in a prior busineaJ matter. Solotke's professional li~bili~y 

in1urer, St. Paul In1uran~e, denied coverage and refused to 

defend, ~laiming the matter 1ued u;>on was not within scope 

of the policy. Thereafter, HaneUtia and Solotlt• entered 

into a ••ttlement ~reeaent of $200,000 to be 1aci1fied by 

Solotke's payment of $50,000 and hit a111gnment to Maneikis 

of hit right• againat St. Paul. Maneiki1 aued St. Paul on 

the a11ignment. The trial court granted aummary judgment 

to Sc. Paul. The Seventh Circuit reversed. It found that 

the policy provi1ion prohibiting assignments did not apply 

to assignment• of an acc?"Ued cause of action and that an 

"in•urer' • wrongfitl. refuaal co def•rsd permit• the insured 

to negotiate a reasonable aettleent." l,i at 827. !!! 

~ Carter v. ·Aetna C&1ua-i-crand Surety 'Co., 473 F .2d 

1071 (8th Cir. 1973); Critz v. ·rarmers Insurance Croup, 
I 

1upra; Sam1on v. Tran1&11erica In1urance Co., 30 Cal. 3d 

220. 24·0-41, 171 Cal. Rptr. 343, 636 P. 2d 32 (1981); 

Shernoff & Levin•, 1~pi-a, 13 .06(3) ("It .has abo been 

held that when th• in1urer deni•• eoveraa• and refu1e1 to 

def•nd' it• 1n9urad, the 1n1ur'ld need not ~otify th• 

in•ur•r of any·aa1i1naenc of hi• or her rights a~ain1c th• 

iQl'U'er prior co judpent~"); ·and 14 Couch on In1uranc•. 

1upra, 151.71. Couch 1tace1 th• ~l• a1 follOV1: 

tf the in1urer unju1tifiably refu••• to defend 
an action again1c the in1urad, on th• 1round 
tbat th• action va1 ba1ed upon a claia not 
cov•red by tb• policy, it cannot 1ucca11fully 
invoke the no trial clause co bar liabLlLcy, 
for th• rea1on that vb•n ch• 1etcl .. anc by 
th• in1ureci after the u:nju1tified refu1&l to 
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def•nd wa• made in absolute ~ood faith in 
order to avoid the chance of &n adverse verdict 
for a much larger sue, it would seem grossly 
u.njuat, if not contrary to public policy, to 
in•i•t that there muat be in every caae an 
actual trial and verdict. 

'to aumm&rize, wher• the United Stat•• hat not ~et 

obtain•d a judgment and where a defendant'• in1urer nas 
32/ 

refuaed to defend,-- a ••ttl .. enc could be conaidered with 

th• defendant which included, among other things, aa1i1nment 

of the defendant'• claim• again1t its in1urer. Specific 

state authority ahould, of cour1e, be conaulted before auch 

an assignment ia neaotiated and accepted. 

A11ignment of Claims for Breach Duties 

Another fact 1icuation in which th• •••i&nm•nt i11ue 

frequently ari1ea-involve1 bad faith refusal co·aettle. 

It i• A•n•rally h•ld that an inaurance c•rrier which in 

bad faith r•fuaea to ••ttle a claim within policy limit• may 

th•r•aft•r be liabl• to the in1ured if a Judsment 11 entered 

beyond the policy liaita. Thia subject is diacuaaed at l•n~tb 

in 7C Appltiman, supra 114711-15• !!,!. !.:.I•• Critz v. Fa:mera 

Insurance Group, l!fJ!l'W• 
I 

For es .. ple, a11\8e that plaintiff au•• defendant for 

$50,000. Defendant ha• an in1uranc• policy with a $25,000 

32/ An inaurer aay freqv.entl{ defend it• in1ured with a r•••r· 
-- vacioa of 1ta ri&ht to u tiJD&tely deny cover&J•· There is 
a divi1ioa in authority aa to vbetber 1~h a reservation of 
right•, or non•vaiver aare .. •nt, muat be con1ented to by the 
insured. 5•• 14 Couch on Insurance, aupra, 1651:89. >.a noted 
above, if there ia a defen•• Sy the insurer with rea•rvation 
of right•, it may be que1tionable vbeth•~ the defendant 
could enter into a sectlenent without th• in1ur1r 1

• consent 
and still preserve it• ri&hta aaainat th• inaurer. 
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policy limit. During ch• course of litigation, plaintiff 

offer• to 1ettle for S25 ,000. tf the in1urance cart'ier in 

bad faith r•fuae1 to accept th• 1ettlement and judgment i1 

thereafter entered for SS0,000, the in1urer will be, if it• 

b~d faith 11 e1tablisbed, liable to pay the entire SS0,000 

and may al•o be •ubjecc to a punitive damaae award. 

ln the aituation deacribed, one a11i1nment i••u• ari••• if 

the in1urer, after judgment, pays plaintiff $25,000 but 

refuse• co pay the other $25,000. Can the defendant ~ssign 

1t• bad-faith-refu1al-to-pay claim to plaintiff in satisfac

tion of the judgment against it? Hoit courts have said ye1. 

Brown v. State Farm Hutual Automobile Insurance A11ocia

.5!2!1· supra .• illu1crate1 thil aituaticm. There., an inaured 

V&I •u•d for $40,000~ It had an &UtOllObile liability 

policy for $20,000. After di1covery, the plaintiff offered 

to ••ttl• for $20,000. Th• offer va1 refuaed. Judgment 

was entered for $40,000. The insurer then pa~d $20,000. 

Th• insured'• only a11ec. were $S,SOO and a petenti&l clai: 

•1•insc the in.urer for bad faith refuaal co aettle. Tho•• 

a11et1 were a11i1ned to plaintiff, who then sued the insurer. 

Tb• Illinoi1 appellate cour~ allowed che a11igm1ent acacin1: 

"We find no V&lid re&IOD in public policy vby the C&U•,e Of 

action •hould not be a111~able.• 272 N.!. 2d at 264; accord, 

Hurphv v. All1tate Insurance Co., 17 Cal. 3d 937. 132 Cal. 

!per. 424, 533 P.2d.584, 517 (1976) ("th• insured ••Y aaaign 

hi• cau•• of action for breach of th• duty to 1ettl• vichout 
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con1ent of the insurance carrier, even when the policy prov1-

1iona provide to the contrary."). 

Bad faith refusal to pay claim• aay well ariae in CERCt.A 

caaes,_particularly •• tbe requirement• of CERCLA becQIDe 

more clearly establiahed. In 1ituationa where the claim of 

th• United Stat•• ezceed1 policy limit• and the inaured has 

little if any a1aet1 of ita own. it may be advi1abl• for the 

United States to con1ider makin~ a less-than-policy-limits 

1ettlement offer. If the offer ii refused and a jud~ment 

beyond policy limits is obtained, the United State1 can then 

conaider taking an aaaignment of the inaured'• claim against 

the insurer for wrongful refusal eo ••ttle. 

Finally, a11ignaents in tbe exc••• liability context, 

!.:.!.:_, where a Judgment exceed1 policy limit•, are apparently 

quite common and allow the judJment creditor to •••k full 

reimbur1ement from the in1urer. On• treati•• deicribea the 

situation .. follow•: 

A common practice by which the injured third
party cl&ia&nt achieve• full compenaation, and 
the inaurecl 11 ab1olved from th• liability 
judgment, 1• an uai1m1eat by th• in1ured 
of hi• r11ht• againat cha inaurer to the 
inaured' • j uc!pe t-cr•di tor. In uchan1e 
for ch• aasigmaent, ch• c:laimanc •i&n• a 
covenanc not to uecuce above th• policy 
liait• against ch• in•ured. th• •••igment 
thua becomes a convenient vay for Che in1ured 
eo full1 aatiafy the injured party. In 
1ituation1 where the in1ured i• baaically 
'judg11enc proof,' it aay vell net c~e injured 
~ar:y far more than execution of cha jud~ment 
••ainsc the inaured. One diaadv&ntqe of 
chis technique for th• claimant 1• that th• 
risk• of collectibilicy and litil&tion 
againat the in1urar fall upon ch• clai.m&nt. 

1 Long, Law of Liability Insurance 15.46. 
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allov1 a party who ha1 obtained judgment under the polic:y 

co proceed against che insurer. It provides: 

Any par1on or organization or the le~al 
representative thereof who has ••cured 
1uch judgment or written agreement •hall 
thereafter be entitled to recover under 
thi• policy to the extent of the 1n1urance 
afforded by chi• policy. 

Yh•re auc.h proviaiona are Jn"•••nt, they are probably 

required by •tatute. 
33/ 

D. Common L&w Denial of Direct Action--

Cammon law aenerally denie1 claim1 by injured 

peraona againat a tortfeaaor'a insurer. Appl .. an, f 4861. 

Liability and indemnity polici•• (the firat covers the 

inaured'a liability, ch• aecond primarily 1erve1 co cover che 

insured~• loaaea) typically contain clauaea barring joinder 

of the in1uret" .in action• againac the insured. which are 

upheld in the &Oaence of a atatute to the contrary. Appleman, 

I 4861. Similarly, moat juriadictiona do not allow the in•urer 

to intervene in an action againac·che insured. ~plman. 

I 4161. !!!• !.:.J.•, United State• v. Northeaatent Pharmaceu

tical and Ch ... ical Co •• Inc., Civ. No. 80-5066-CIV-S-4 

(V.D. Mo., May 3, 1983) (included in the Compendium) (denying 

in.urer intervention in a RCL\ f 7003 and C!llCLA fl 106 and 

107 action). 

33/ Th• di1cu11ion under chi• headin& and the next i• 
-- derived l&r••ly from· two aourcea: Ap~l.aan, Insurance 
Lav and Practice (1981, Suppl911ented 1914), ff 4861, et. 1eq. 
("Appl•an") (Appendix L), and American tn1urece A110-
eiacioa, Statute• Affeecinc Lia61Il~ insurance (1§81) 
(XIA sw::vey) CA·•Ullll&ry of direct act•on :ul•• in tn• 50 
1tate1, Gua and Puerto lico i• preaented at Appendix M.). 
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There ia one notable exception to the common law rule 

regarding direct action. Some jurisdictions allow direct 

action1, in the absence of a direct action 1tatu~e. where 

the po;icy is required. Alabama recognizes such an exception, 

while Arizona doea not. In tllinoi1 1 it is recognized in 

action• on employer'• liability and compensation policie1. 

Appleman, S 4862. Thia exception i• aoaetilll•• ~ualified for 

1pecific fonaa of insurance. !!!_ Appendix M. Since states 

operating approved lCRA regul~tory programs vill prob&bly 

require inaurance under atate lav 1 thi• uception·11ay be 

1ignificant. 

E. State Direct Action Statute• 

Aa of 1981, tventy-aeven 1tate1, Puerto Rico and 

Guam had adopted some form of direct action statute. ,!!.! 

Appendix H. Theae atatut•• may allow joinder of insurers, 

independent prejudament litiaacion against insurers, post

judgment suit• to recover directly from insurers, or some 

ccmbination of Cb••• options. Th••• 1tatuce1 typically 

provide that liability policies •uat contain proviaiona 

allovina 1uch suit•, or provide that auch •uit• may be 
34/ 

brouaht notvithacandin& a policy claua• to th• coutrary.--

Frequently, authorized direct action claim• are limited 

by category or are otherwiae conditioned. For example, 

34/ Th• firac direct action suit brought by the United Scates 
- to recover from tbe-1naure1:' of a J.ClA/Ctlc:tA judgment 
debtor is· United Stat•• v. Continental tnaurance Co., Civ. 
No. 85-3069-cv-S-M (Q.b. M111our•, f•lea M&rcn \§BS). ~he 
compI'iint i• preaented •• Appendix M. 
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1isteen 1tate1 allow po1t·jud~ment 1uit1 a~ainst insurers· 

only if the jud11Dent has not been be mat by execution upon 

the in1ured. Only Louiaiana, Cu.ca and Puerto Rico allow 

broad prejudgment direct act1on1. !!! Appendix M. and the 

ALA Survey, which contain• detail• of individUAl state 

1tatuta1. 

Dua to the extraordinary variety of atat• atatutea 

on thi1 1ubject, the United Stat•• may be aerved best 

by arguing th• nece11ity of a uniform federal common l•w rule 

for direct action in RC'IA and C!RCtJ. ca1e1, a• baa been done 

1uccassfully for the 11.milarly diverae i11ue1 of joint and 

1everal liability and contribution. S•• United Scates v. --- -------..-...;.;;;..m--
A & F Materials, 578 r. SUl'l'· 1249, 1255-56 .cs.p. Ill. 19t'4); 

United Statea·v. Chem-Dyne, et al •• 572 F. Supp. 802, 807 

(S.O. Ohio 1983; and Wehner v. Syntax Agribu1ine11, Inc., 

Civ. No. 83-642 (2) (!.D. Mo. April 1, 1985) IX Che11. & Rad. 

Waite Lit. Rptr. 179. 

F. Other Procedure• for LitiJ&tion Becveen 
tn1urer1 and th• United State• 

1. lntai:vantion by th• inaurer in an action by 
the United States a1ain1t the ina~ed. 

Al indicated at p. 47, 1upra, th• court• generally 

have not allowed in1urer1 to intervene in 1uit1 against the 

inaured. Thia ·hu proven true in all c:a••• in which the 

queation baa been te1ted under KCIA and CEllCLA. On the other 

hand, if all parties to the litiaation aupport permiaatve 

intervention in an action by th• United States under an 
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environmental statute, there is no obvious reason why 

intervention must be denied. 

2. Declaratory judgment aui ts becween the 
insurer and the insured. 

Private and 1ov1rnmental civil suits urider RCRA 

and CERCLA have apawned several suit• for declaratory relief 

between inaurera and purl)Ortedly in1ured va1te 1ite owner• 

and operator•, tranaportera and generator•. A private 

attorney reportedly stated in A~ril, 1985 that Aetna Casualty 

Ins. Co. (one of the major carriers in the field) was then 

receiving an average of two hazardoua waste related claims 

per day. In 1everal 1tate court ca••• involvin1 coverage 

disputes between CE1lC1.A responaible parti•• and ~heir insurers, 

effort• have been ·made to join the United St••• ·aa a third 

party defendant on the grounds tht .it i1 an interested party. 

None of th••• effort• -ha• 1ucceeded. 

Sover~ign immuniey bara any 1uit against th• United States 

in the abaence of a apecific congre11ional waiver. There 11 

no atatut• provldlng that the United States can be named as 

a defendan~ in one of th••• ca1e1. Th• ~· of relief sought 

do•• not .... to affect the applicabilicy of th• immunity 

one vay or th• oeher; and Che ca••• a•n•rally hold that che 

doctrine 11 ab1oluce. Thua, th• 1tate court• do not have 

jurisdiction over the United State• in th••• in1urance 

suits. Block v. North Dakota, 103 S.Ct. 1811, 1816 (1983); 

United Sta~•• v. Sherwood, 312 U.S. 584, 586 (19~1). 
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Success by the insured in coverage litigation prob•bly 

preclude• th• inaurer from conc••ting •ome or all questions 

of coverage in a 1ubsequent direct action by the United 

Stat••· The doctrine of collateral •atoppel, or issue pre

Cl1Uion, hold• chat where an i••ue of f•ct or law vaa actually 

litigated and determined by a valid and final judpient, that 

determination is conclu.ive in a 1ub1equent action involving 

the aame parties or at least the aame party •• 11 1oughc tQ 

be held, whether it i1 on the 1ame or. on a different clai=. 

Wright, Lav of Federal Court• I 100A (4th ed. 1983) [hereinafter 

Uright] • and ca1e1 cited. 

tf th• United State• ia not a party to che liti&ation. 

could it be bound? Ordinarily, per1on1 who vere not parties 

to the first action will not be'e1copped. 18 c. Uright, A. 

Miller & E. Cooper, Federal Prac::cic•, Proc·edure, and Juria

dicc ion· ff 4448-4449 (f98t) and (hereinafter Wright and Miller] 

and ca1e1 cited. \lb•r• a defendant 1• not aubject co the 

juriadiction of a court, it can ~ot be a 9arty and thu. can 

not be"boimd by collateral ••toppel. Zenith ladio Corp. v. 

Hazeltine le1earch, lnc., 395 U.S. 100, 110 (1969); Oil & 

Caa Venture1 firac 1958 Fund, Ltd. v~ tung, 250 F. Supp. 

744, 753·54 (S.D.M"Y~ 1966); and 18 Wri1ht &. Miller I 4449. 

?hua, if a court could not •~•rcia• juri•diction ov•r th• 

United State1, the United Stat•• co~ld not be consid-ered a 

party and could not be ••topped by any deciaion by the court. 
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However, nonparties to suits can aom•cimes be held to 

be collaterally ••topped if the nonparty actively partic-

ipated in the prior case, and vaa a party in everything but 

nme; if che nonparty' s i;:-i :: , ~s ca were apecifically repre

sented in tbe firat action, .!..:.L:. a truatee or guardian was 

involved in the first suit; if the nonparty bad aome actual 

duty to either enter the lawsuit or aive 1oae notice that it 

wa1 not intere1ted in the 1uit and vould not ~on1ider itself 

bo\md by it; or, if there wa1 a aufficienc party to the 

1uit, .!.:.I.!.• they held 1ucce1sive intere1t1 in the property 

chat wa1 the subject of the 1uit. 18 ~right & Miller f 4449 

and cases cited. 

The firat two except•~~w ww not ae .. appli~able to the 

United States. The latter two azceptiona to the nonparty 

rule might conceivably apply. The fir1t of th••• latter 

exceptiona would extend preclusion to those per1on1 thac had 

an opportunity to participate ln the litigation, that did 

not do ao, chat did not inforw the actual parti•• that they 

might rai•• th• la•ue in the future, and thua lead the parties 

to believe chat they were not incere1ced in the litigation. 

Thia nception 1• primarily e1pouaed in the vork1 of commen

tatora and S.1 really a fom of equitable e1toppel. !!!. 
••I•• 11 Wrighc' Miller II 4452 and 4453; and leatatmiaent 

(Second) of Jud111enc1 f ·62 (1981). But the rule• for applying 

equitable estoppel ·again•1: the United Stat•• are miique. tt 

is by no means clear th•t 1:he United State• can be ••topped 

under any circum11:ance1. Some Circuit Court• of Appeal have 
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1tated that e1toppel cannot lie against the federal ~overn

•enc. Hicks v. Harris, 606 F.2d 65, 68 (5th Cir. 1979). 

Other Circuit• have allowed th• United States to be estopped 

under c..artain limited circumltance1, ~. where there haJ 

been a mi1r1pre1entation that ri1e1 to the level of "affirmative 

misconduct." Community Health Service• of Crawford Countv, 

.!!!S.:,. v. Califano, 698 F.vd 615, 620-21 (3rd Cir. 1983); 

Mendoza-Hernandez v. ll!,!. 664 F.2d 635, 639 (7th Cir. 1981). 

These deci1ion1 allowing estoppel may not be !n keeping with 

th• Suprmne Court'• latest pronouncaient on the i11u1, 

Schweiker v. Hanten, 450 U.S. 785, 788-91 (1981). But even 

if th••• d1ci1ion1 atill are valid, getting a ea1e dismiSfed 

b1cau11 a co\lrt haa no juriadiction and later raiaing the 

sme is1u1 in a court-.of competent jurisdiction does not 

.... to be "affirmative miaconductw ·- at least where there 

are no representations accompanying th• dismi1sal.of the 

first ca11 that the i11ue will not be raised later. 

Even if dlia .xception could be refuted 1ucce1sfully, 

it aay be a better idea simply co aooc it, 1inc1 the United 

St&~•• could do 10 with a minimum of effort. All that would 

have co be done i• to notify the parties after cha United 

Scat•• i• di•i••·•d chat it will not consider itself b.ound 

by any decerminacion• in th• ca11. 

Th• second pocencially applicable excepcion to the 

nonparcy rule hold• chat where there i• some leaal relationship 

between the nonparty and a party, such as vbere one is,a 

pred1c11•or in interest to the ••• claim or property. the 
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nonparty can be bound in later 1uits. An insurance company 

would 1el!ll to have a ba1is for estopping the United States 

from retrying the 1n1urance company'• liability under 1t1 

contraet on thi1 ba1i1 only 1f the United Stat11 actually 

ha• taken an a11ignm1nt of the a11ured'1 claim against the 

carrier and ba1 no independent ri&bt1 of action. 

The preclu1ive effect on a nonp&rty Jud1ment creditor 

of a findin~ of no coverage in a suit becween the insurance 

company and its insured was addressed· in Hocken v. Allstate 

Insurance Co.. 14 7 S. ~ .2d 182 (Mo Ct. App. 1941) •. Hoc ken 

filed 1u~t against the insured for personal injuries suffered 

as a result of a car accident and recoyered a judgment for 
...... 

$2,500. While Hocken'a suit va1 peadin1 1 the in1uranc1 

company filed 1uit against the in1ured and Hocken •••king a 

declaration that the policy va1 void due to fraudulent 

misrepre1entation1 by the insured in the procurement of the 

policy. For undi1clo1ed rea1on1 1 the insurance company 

di1mis1ed Hocken ••• party and Jud&ment V&I render.ed ~·inst 

the inaured prior to th• entry of a jud19ent for $2,500 in 

Hocken'1 favor in the underlying per1onal injury auit. 

Boeken later brou&flt a 1arni1bllent proceedin& ••&inat 

tbe 1naurance company to recover th• $2,500 JudllS•nt. 

In tta defenae, the inaurer contended that the declaratory 

jud~ent a,ain1t th• tn1ured vaa not subject to collateral 

attack but va1 binding on Rocken because she va1 in privity 

with the in1ured 1 having derived her ri1ht1 a~ainat the 

in1urance company aolely through the insured. Th• trial 
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reversed and rmDanded the case for a new trial on the issue 

of c:overage. 

The crux of the appellate court'• deci11on vaa itl 

holdinK that, contrary .to the inaurance company' 1 as1ertion, 

th• injured party va1 not a privy to the 1uit between the 

in1uranc• company and the insured. Ic rea1oned chat Hocken wa1 

not privy bec:au1e aha ac:quired whatever ri•ht1 1he po11e11ed 

under the policy prior to the in1titution of the declaratory 

judgment action. 147 S.U.2d at 186. "After tho1e rights 

came into existence the inaured could not by any act, or by 

the 1ubmi11ion to the rendition of judtP1•nt againat him, 

lessen the interest vested in [the injured party]." .!!l• 

Hocken'1 right• vere acquired before the in1citution 

of the declaratory jud~aent action becau1e under Missouri law 

th• injured party acquir.e1 it• right• co the inaurance coveraie 

at the time of the accident or the occur:enc• of the injury. 

"It i• true that cho1e rights were originally derived throu~h 

the inaured, but by operation of law they are fixed and 

independent of any control by the inaured, ao that aa to all act! 

and relation• aubaequent co th• accident, ..tiich 1ave ri•• co 

plain~iff's r1ghta, they ver• not in privity.• ~· at 188. 

!!! ,!!.!!? Mathiaon v. Public York Supply Diatrict, 401 .s.~. 

2d 424, 431 (Mo. 1966) ("to aak• one •privy" co an action he 

muat have acquired hil intere1t in ch• 1ubject ·of ·che action . 
1ub1equent to the commencm1ent of th• suit o~ rendition of 

judgi:enc"). 
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The rights cf the United States against an insurer 

in an environmental case", under chit analysis. would be 

acquired at the time of the accident or occurrence giving 

rise to liability. 

~• in accord with the logic 

and holding in Boeken. tn united Farm Bureau Mutual 

In•urance Co. v. Uampler, 406 N.!.2d t195 (Ind. Ct. App. 

1980), an injured party aought to execute a judgment against 

the in•ured by proceeding ag&inat the insurer. The insurance 

company asserted that a previoua judRment againac the insured 

oa the issue of coverage vaa .£!! Judicata aa co the injured 

party. The court held that the injured party vas not in 

privicy vith the insurer or th• in•ured and not bound by the 

outcome of the declaratory judgment. Id. at 1197. - The 

court relied on 1 Am.Jur. 2d, Automobile In1urance 11(1963): 

A jud~ment determini~, •• betwen 
an automobile liabilit1 inaurer and the 
inaured or a person claimin1 to be in
aured, a queation of coverage in favor of 
the inaurer doea not, aa a matter of res 
jwU.cata, ·preclude dl• injured peraoa 
!ram liti&ating the qua~tion of coverage 
in a auba9quant action or proceediftl in• 
atituted by bia a1aln1t the inaurer, a1nce 
th• injured peraon ia not in privity vith 
any of. the parti•• in the former proceeding. 

Ia Gladon v. Searle, 412 P.2d 1"16 (Waah. 1966), 

while a auit by an injured party againac the insured vaa 

pending, che inaurance company commenced .. an action again•t 

th• inaured for a decl&ratory judgment aa to covera~e. Th• 

company did not notify or attampc to join th• injured party, 

and a default jud~ment was ent•~•d in favor of the insurer 
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after the in1ured failed co &n1wer the suit. The injured 

party •Ubaequently recovered a default judgment against the 

in1ured and filed a garni1hment action aiainat the in1uranc~ 

company. J\ldgment was. entered againat the insurer. which 

appealed. The court held that "third party claimants in an 

action of thia nature are not bou.nd by a declaratory judgment 

in which they were not aade a party.• Id at 118. -
The inauranc• ce111pany in Sobina v. lu1b1, 210 N.E. 

169 (Ill. App. Ct. 1965), •ought to u•• a judgment from a 

1uit between th• in1urance company and the in1ured aa a 

defen•• in an action by the injured parti•• •&&1ust the com~any 

to recover on a jud1aD•nt entered acain1t the in1u=ed. C!ting 

Hock.a, 1upra the court obaerved, "There 11 m11pl• authority 

holding that the plaintiff• in the und•rlying .tot'C: action 

are not in privity with the iniured, that the inaurance 

policy La one ~ainat liability and not aaain1t 1011. that 

the plaintiff•' ri~t1 acc:ued at th• time of th• accident 

and vere not cut off in a later decree entered in proceedings 

co which the plaintiff• ver• not partiea.• !.!· ac 772·73. 

Soutb•m Fan Bureau Caaualty Inaurance Co. v. 

Robin•cni, 365 S.Y.1d 454, 456 (Ark. 1963), addre11ed the 

follovina que•~ioa: 

Can a default d•claratory judpent 
b•tve•n an inaurer and an inaured, 
inatituced vbil• auit i• pending in 
a foreian. jur11diction between the 
La•ured ad an 1zzjurttcl per1on, which 
suit th9 in1urer 11. defending, de1troy 
th• r11hc1 of the injured peraon vho va1 
not a party of tbe'declaratory jud1aent 
proceedings? 
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The court 1aid "No," and explained that the rights cf the 

injured party arose at the time of the injury and are 

ancagoniatic to th• ri&hts of both the inaurer and the insured. 

~· at457; .!.!!~46 C.J.5. Inaurance 11191, p. 123 ("The 

rigbt1-of the injured per1on who may maintain an action 

again1t insurer are to be determined a1 of the time of the 

accident out of which the cauae of action gr.w •••• )" and 

Shapiro v. Republic !ndeminity Co., 341 P.2d 289 (Cal. 

1959). In Shapiro, the injured parties recovered a judgment 

&Aainat the in1ured and then brought an action against the 

inaurer on a public liability in1urance policy that covered 

the in1ured. The insurer argued that ita liability must be 

determined according to the policy a1 it wa1 reformed in a 

poataccident action between th• in1ur•r and th• inaured. 

The court held that, as third-party beneficiaries of the 

insurance policy, the injured parti•• had an inte~••t that 

could not be altered or conditioned by the independent action 

of the inuirer and the insured in reforming th~ policy. M· 
at 291; accord Boulter v. Commercial.Standard tn1ur&nc~ Co., 

175 F.20 763, 768 (9th Cir. 1949)(applying California law). 

'the Rew Jeraey Supreme Court haa alao rejected th• 

arsaaent that, because ·th• injured person stand• in che 1hoes 

of the in1ur~, a jud~ent 1n a auit betwen the in1ur.c! and 

the inau.rer ia concluaive qainat th• injur•d party. 

Dran1field v. Citizen• Ca1ualty Co., 74 A.2d 304, 306 

(N.J. 1950). The court in Dranafield rea1on.c! that the 
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injured peraon ha• a cause of action the ~oment he or •h• 

11 injured and i1 not in privicy.with the insured. Vir~inia . 
likewi•• h&• held that, even though a judgment creditor 1cands 

in the insured'• 1hoe1, the.injured party is not barred by a 

plea of!.!! judicata. Storm v. Nationwide Insurance Co., 97 

S.!.2d 1S9 (Va. 1957). "The in1ured and the Company may 

not litigate and have [th• injured party' al righca against 

th• CClllDpany, which had their inception at the time of her 

injury, determined in an action co which ahe ii not a party." 

9 7 S. E. 2 d a c 7 64 • .!!.! ~ Bailey v. United Sc aces Fidel i cv 

and Guaranty Co., 103 S.E.2d 638, 641 (S.C. 1937) (injured 

party would not be privy, and ·therefore not bound by judgment 

in a auic" to which he waa not a party, where her ri&hts vert 

acquired at tim• of injury and prior to the rendition of ch• 

judgment). 

Th• commentators qree vi th thi1 line o.f cases. Couch 

1tate1, "A Jud1ment decermina aa ~ecween &n automobile liabilit: 

imurer and the 1naured or a peraon claim in& to be in1ured; 

a queation of coveraae in favor of th• inaurer does not, •• 

a •&C"ter of t'•• judicaca, preclude the injured peraon from 

11t11atin1 the qu••tion of coverage in a •ub•equent action 

or proceedin& tnatitut~ by hia aaainat the inaurer, •ince 

the injured pe~aon i• not in privity vith any of the pa.rti•• 

in the former .proceedin1." Couch, Cyclopedia of Insurance 

law, 545:945 (lnd ed.) •. Likevi••· Appleman note• chac "an -
injured peraon can neither be bound by a judpent in favor 

of the insured in ·a suit brought by another claimant; nor by 
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a jud1menc in favor of che in1urer, in an action brou~hc 

upon the policy by che insured." 

69 ALP.2d 858, 859. 

Appleman, Stt521; see &lso --
One Ohio case that 11 i~con1istenc with all of these 

ocher ca1e1. In Conold v. Stern, 35 N.E.2d 133 (Ohio 1941), 

an injured party recovered a judgment againat the inaured 

for peraonal 1njur1ea •uatained in an automobile collision. 

The j udgmenc creditor then brought an action again•t the 

in•urer to recover the amouzic of the judgment. The insured 

company averred a• a defense a judgment in an action becween 

the in•urer and a different party alao injured in the aame 

collision in which che court held the policy null and void 

due to the inaured'a failure co cooperate. The court held 

that • judgment in favor of the inaurer in an action by 

an injured party on the que1t~on of noncooperation was res -
Judicata in favor of the .insurer in a later action by another 

peraon injured in the .•am• •ccidenc. ~· ac 140-41. The 

court reaaoned th&t the ri1ht of the in1ured &gain•t the 

1n•ur•r va1 fully litigated ln the 1uic by the first injured 

party and the decla.rato't'7 judpent agai.nat the inaured 1• a 

bar aaainat another injur.cl party who•• right, if any, against 

the inaur~ce .comparsy . ia derived from and de.pendent upon & 

valid ri&ht of che in1ured a1ain1t che inaurance company. 

The deciaion in Conold nowhere mention• th• issue of 

privity or vben th• rights of th• injured party &rile, .but 
• 

focuaes aolely on the right• of a judgment creditor being 

derivative of the rights cf ~h• insured. Also, the ca•• 
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involvea an action by an injured party wha.re judgment has 

been entered in favor of the insurer in a similar action by 

anot!ler person injured in the 1ae accident. Moat importantly, 

although the more recent ca•• of Cel 1.na Mutual Insurance Co. 

v. Sadler, 217 N.E.2d 2S5 (Ohio Ct. App. 1966), auggest1 

that.the holding in Conold i• 1till the law in Ohio, Conold 

ha• not been followed by the court• of any other state. 

Accordingly, although Conold ahould caution the United Stat•• 

again1t remaining a nonparty co an action in Ohio between an 

insured another party injured by the insured, it should not 

affect the decisions of the United Stat•• in other states. 

Yet another exception to the estoppel rule may be 

applicable to our ca•••· Uhen collateral e1toppel would 

violate general· notions of public policy, or would work an 

injustice, it ia not to be applied. Specifically, vhere the 

government i1 involved in a caae designed to protect the 

public, it 1hould not be ••topped by previou• cases to which 

it vaa not a party. Porter & Dietach, Inc., v. !!£, 60S 

F.2d 294, 299·300 (7th Cir. 1979); Defender• of Yildlif• v. 

Andrua, 77 Fin 448, 454 (D.D.C. 1978); Reatattaent (Second) 

of JwS111ent1 I 28 (1981); and 18 Wri&ht & Miller I 4426. 

Hazardous wait• ca~•• appear particularly_appoaite for applying 

this p~inciple. Th• United Stat•• is atttaptin1 to fund the 

containment and removal of very 1eriou1 threat• to health 

and the environment. It 1hould not be hampered in th••• 

effort• by e1toppel ariaing out of litigation. Moreover, 

the line of caae1 d11cua1ed in the context o·f whether th• 
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United States could be considered aa havin~ a relationshi~ 

with some party, and thus be bound by hit failure in liti~a

tion. 1• buttr••••d by th• uniou• public re1ponsibilitie1 of 

the ttovenment. 

Finally, although it i• doubtful that the United States 

will want to intervene in declaratory judament action• between 

liable partiea and their in•urera, it 1• not at all clear 

that the court would allow auch intervention in the absence 

of a preexisting judgment and an independent direct action 

claim. !!! Independent Petrochemical Corp., v. Aetna Casualty 

and Surety Co., Civ. No. 83-3347. (S.D. Ohio, March 8, 19ssi 

22 !RC 1523, tx Chem. and Rad. Uaste Lit. Rptr. 911 (included 

in the Compendium), denying llul• 24(•)(2) intervention to 

individual• aa1ertin1 unresolved peraonal injury claim• against 

the bankrupt IPC; but ~ le-Solve v. Canadian Universal 

Ins. Co., (Mass. Super. Ct., CA No. 14767, May 14, 1984), 

diacuaaed ae IX Ch ... & Rad. Vasta Lit. l~tr. 822 (&llowin~ 

the Commonwealth of Maa1achu1ett1 co intervene ·in an action 

becween a polluter. and it• ln1urer). 
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This ~e~c:a~~~~ clarifies the re~ui:rement that a:i 
e~can;er~e~t assess~e~t be developed to support all adminis:ra-
t ive an~ j~~jcial e~fo:r:e~ent actions under Section 106 of t~e 
Co~prehensive En~~:on~e:ital Response, Compensation, an~ Liability 
A:t (CERC~Al an~ Section /003 of the Reso~rce Conservation anc 
Recovery Act (R:R;..). Before takinQ enforcement action under 
these provisions to abate the hazar~s or ~otential hazards at a 
site, the Environ~ental Protectio:i Agency t£PA> must be a~le t: 
i'roperly doew~ent a:i~ justi!y ·its assert io:i that an ir.uT.inent a:-:: 
s~bsta~tial e:icar.;er~ent to p·..:

0

:>lic health or welfare or the 
e-nvi:rorunent !"ay exist. The endan~erment assess:nen·t provides t."::s 
~oeumentation and justification. ?he e:idan;er~ent assess~e~: is 
not necessary· to sui)port Section !04 actions. 

~his me~orandum also provides ~~i~ance on the cont~~~. 
timinc, level of detail, f~rmat, an~ resources re1uire: ~o: :~e 
pre~aration of endanq•rment assessments. 

WHAT IS AN ENOA.~GERfi<ENT ASSESSMES~ 

An endanqennent assessment is ~ determination of the 
maQnitude and probability of actual or potential har:n to pucli: 
health or velf•re or th• environment by the threatened or a:t~!: 
release of a h1z3~~ous subs.tance (for a CERCLA action) o: a 
hazardous waste (for a RCR.A acti~n). 

Ah en~anger:r.ent assessment eval~ates the colleetive 
demographic, ;eo;raphic, ~~y~ical, chemic~l, and biolo;i:al . , 
factors whic~ descri~e the extent of the unpacts of a potentia. 
or actual release of a hazardous substance and/or hazar~ous 
waste. 
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!;. ;eneral, the enca~9eL~e;,t assessment should i~entify an~ 
cr.aracter:.ze: 

:a' Hazar:o~s s~:s:a~ces a~:':: ~azar:ous wastes ~res~~: 
in all releva;.t e~vir=;.~e;.:al rne:ia (e.g., ai~. ~a:e:, 
soil; seci:".lent, ~iota l; 

l~l Enviror.me~tal fate anc transport mechanisms withi;. 
s?eci!iec environmental mecia, such as physical, c~e~ica: 
an: ~iolcgical degradation processes and hydro~eolo;~:a: 
evaluations and assessments: 

(cl :;.:ri~sic toxicolo~ica! ~roperties or hu~an healt~ 
s:a;,:ar:s and criteria :f specified hazardous su~s=a~:~s 
er hazardo~s wastes; 

(dl Ex?oswre ?!thways and extent of expected or potential 
ex;:=s .. re; 

(fl Ex:e~: :: ex?ec:e: har~ ano the likelihoo~ of such har-:TI 
occurri~; (i.e., risk characterization). 

ender Secti~n l06(a) of CERC~A, if the President deter:r.ines 
that there ~ay ~e a~ i:':i..~~nent a~d substantial endanoerment to 
~~blic ~eal:~ or wel!are or the ~nvironme;.: from an actual or 
threatened release of a hazardous substance, the President may 
sec~re sue~ relief as ~ay be necessary to abate such danoer or 
t~reat. Sue~ relie! ~ay be in the fonn of a judicial action ~r 
an a~~i~ist~!:ive ~r~e: to core~e! :esponsi~le ~ar~ies to res~c~~ 
to ~aza::o~s ccn:i:i:~s. 

3efore a;. or:er can be issued or an action fil~d under Sl~6 
cf CERC~A, EPA ~ust be able to docu~ent and justify its asser::.o;. 
that an i!'l'.~inent and substantial endangerinent to public ~ea~:~ 
or welfare or the environment may exist. The endangerrnen~ asaess
~e n: ~r~vi:es this docu~entation an~ justification. It is t~e 
basis for the ~indin;s of fact in administr4tive orders, c:~s~;.: 
decrees, an~ complaints. 

In situations dealing with hazar~ous wastes or solid wastes 
~nder RCkA, rather than hazardous substances under CERCLA, Se::i:;. 
i003 of RCRA may be 1.:sed as the au-:~.- '."~ty under which EPA :nay 
issue orders or file civil acti · ,.. Section 7003 of RCR.A 
rec:;uires a similar .fincHno of i.~.- :.. and substantial en~a~;~r-
ment and, therefore, EPA must a~i- .ocument and justify s~:h a~ 
assertion with an e~:anQer:nent assessment before takin; enf:::e
ment action. 

l/ "f1r:a~ Revise~. C:.:icar.:e ~e:':lora!'\:um on. the Use &!'\~ Issuance c! 
I~~ii.iStra:ive Or:e:s ~n~er Section 7003 of the Resource Co~se:~~
ti=n a!'\~ Re:cve:y Ac:", Se?te:~er 26, 1984 si;ned ~Y Court~ey ?:~=e 
and tee 7ho::-.as, 
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·~ is i~~or:a~: to no:e t~at •im.~inent• does not mean i~~eCia:e 
har~. Rather, it means a~ impending !.l!..!. of harm. Sufficient 
'·..;s:~::.:atiCl"I f::r a ce:e~i:-:atiO:": c: ar. ~::"'.~i:ie:it endan;e~e~: -av 
exlS: i! harm is tl".reater.ec: nc actwal i:"l:'..lri' need have Oc::·.r:~-:· 
or :Je occurring.· Sir:-~:arly, "endan~e~.ent" rr.eans soT!let~i:-:; :ess 
:~a:i act~al harm. 

At rernecial sites subse~uently tar;eted for CERCtA Sl06 or 
RCRA S70C3 en!orceme~t action, all of the elements of an enda~:er
~e:"l: assessr.e~: will ~e ~rovided by completing the conta~inatio~ 
assess~ent, ?~~lie healt~ evaluation, and environ.mental assess~en: 
d~rin; the RI/FS ~recess. As such, these assessments are equivale~: 
to the en:angerment assessment for enforcement sites. The info~a
tion from the conta~ination assessment, public health evaluation, 
a~: envirol"'Lr.lental assessment will be considered sufficient to 
~ss~e a~ or~er alt~=~;~ ad~itional work ~ay be needed ~rior to 
l:::;a:1~~ !5ee A~t!=~~e~t l and t~e RI/FS ;widance doc~~ents 
refere~=e~ =~ ?a;e 6 =~ t~is ;ui:ance). 

~~ere a~ R:IFS ~!s n:t been initiated or co~pletec, a~ 
e:-::a~ger~ent. assess~e~t mi.lst be pre?ared to justify an ac~i~is
t.:-ative c:-:e:- or :;Jclcial action under CERCt.A Sl06 or RCRA S"'OOJ. 
For exa~~le, cr:ers !ss~ec to govern responsible party concuct of 
an R:,1FS or to co~?e: res?onsible party performance of im!!leciate 
:-es?o:-:se act.io~s will. require an endangerme~t assessment ?rior to 
iss~:"lce. I:-: both cases, the endangerment. assessments will de~c~
strate t~.at there ~.ay .~e an i:T\r.'.inent and su~stantial endangerrient 
·.w:-.ich :i.lsti!ies e.1t:1et- ~urt!"ler· investig•tive action to dete~ine 
t~e a~;rc;riate re~ecy f~r a site er an ir.:.-.e:iate respo~se a::t.i~:-:. 

::"\ isolate~ cases, E?A has negotiated wit~ ?Otentia::y 
res?onsi:le ~arties f~r the site remedy before it has develo?e: 
t:-.e RI/FS. I:-i these few cases, an en='an;e:~ent assess~ent ~ . .:s: ~e 
~ev~lope~ independently of tho RI/FS and complete~ ~rior to issua:-::e 
o~ t.~e or:er or decree for remedial action. 

An en~an;er~ent assessment is required fer all future RCRA 
§i0C3 actions, as well as older RCRA S7003 cases to which CERC~A 
Sl06 authority has been or will be added. An endan9erT.1ent assess
ment is not required for older RCR>. $7003 cases already filed by 
t~e Oepa~tJHnt of Justice without •n endan9erment assessment. The 
llt.i9ation team, however, may det.ermine on a case-by-case basis 
that the preparation ~~ an endanQ• n:'le!'lt assessment or its e'i'.l i '"a le'.".-: 
•o~l: suostantially stren;'then the 9overrunent's case. 

Endan;er~e!'lt assessments Must be prepared for all RC!L~ Si003 
er CtRC~A Sl06 orders issued to another Federal a9ency for clear. ... ~ 
of a Federally-owned facility. NC?rmally, EPA will seek re~ponse . 
ac:ion at a Federal facility throu;h a site•specif ic compliance 
acreeMe!'lt with the ap~ro?riate Federal a;ency or other responsi~1e 
~ar:ies. I!, however, a compliance a9reement is not complied wit~ 
Sy Fe~eral owners or responsi~le parties, EPA ~ay iss~e an order. 
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The de:er:"lina:i:~ t~at an :~~inent and substantial en:an;er
-e~: to pu~!ic healc~ or welfare or :~e environment ~av ex1s: is a 
le=al prere~uisi:e c~a: ~~s: ~e ~e: ~~f:re an or~er ca~ ~e iss.e~ 
~r-an action fi!e~. I: is EPA ?Cli:y t~a: endange~e~: assess~e-:s 
s~o~ld be underta~e~ o~!y :o c~e ex:er.t "necessary and suffi:ie~:· 
~~ ful~ill t~e ~e=~:~e~e~:s ~~ le;al e~f=~:ement proceedl~cs. ~: 
a~y sl:e, c~ere ~~ t~e ?otential !:r con~u:cing studies ~e~on~ :~e 
level cf ~e:al: neece= for enfor:e~ent actions. The level of 
cetai! cf t~.e e!"l:an::e~e!"lt assessmen: should be liJT1ited to the 
a~ount of in!ormacibn needed to sufficiently demonstrate a~ a:t~a: 
or ?otential i~~:ne~t an= substantial endangerment. The level cf 
detail c~ s~!fi:ienc:y ~e~onstrace endangerrnent will vary fro~ case 
to case ~asc= o~ t~e fol!owing factors: 

0 t~e :y~e of e~for:e~ent action (e.g., AO for re~oval 
vs !i:l.;acionl: 

0 t~e ty;e ~~ res?c~se a:tio!"l (e.;., re~oval vs re~e:ia!l: 
an: 

0 :~.e s:a;!? ::~ !"!?s;::-.se a::ic~ re.c~., R:;:s work~:a:-. ·:s 
RI!~S c:~::e:e~l. 

7~e leve: =! ~e:!il re~~ire: to support a particu!ar enforce
~e~t ac:i=~ wi:! ~lt~~a:e!y ~e deter~ined on a case-by-case 
~!sis :y Re=ic:"":!! ~~~;ra~ persor.nel in consultation wit~ Reciona: 
C=~,sel. As a ;e~e:!l ~ui:e, t~e ~atrix ~n page 5 defi~es these 
levels of det!i: =!se~ on the factors lis:ed above. The matrix· 
s~ould help the ~eoi~ns to b~t~ (11 deter~ine what constitutes a~ 
a:e~uate e~:a:-:;e:~e~: assess~e~t f=r a par:icular enforcerent 
ac:foi, ar.= 1 ~) ;!a, c~ei~ i,:~a~ural an~ ex:ra~ura! reso~::es 
ac:cr:~~;l.J. 

\\~e, e:-:=a:-:;e~e:-:t assess:'ler::s are oevel~ped to sup?::rt 
a:~inistra:ive or~ers f~r private pa:ty RIIFS or re~oval a::io~s. 
information alrea~y available aoout t~e site will Qeneral!y ~e 
sufficient. Where sites are tar9eted for enforce~ent ae:io~ 
after co~;>le t ion of an RI /:'S, the enoange rment asse·ssr.'lents 
develcped as part of the RI/FS will be more detailed an: cener!::; 
more ~uantita:ive as they will ~· base~ or. infor!Tlation o=tai~e~ 
from th• remedial investiqation. Such endanaer~ent assessments 
will b• used to support any subseauent CtRCLA Sl06 orcers or 
judicial actions see~ino desi;n and construction of site re~e~~es. 

T~• infor::iatio~ ;at~ere~ in an RI/FS is 9enerally si~ilar 
to the type of informa:ion needed for an e~danaerment assessre~c. 
However, R!/FS anc encanQe?:T.'lent assessments are developec ~or 
different pur~oses. RI/FS are used to detennine aopro~riate 
response actions un~er CERCLA Sl04, while endangerment assess~e~ts 
are used for enforcement actions under CERCt.A Sl06 or RCR.~ s-:oc3 .. 
For sites wit?'! C£~CL.A Sl06 or RCP.A Si003 enforce~ent· potential, 
Regions shc~l~ revie• t~e RI;:s wor~plan to determine whet~~r 
inf:>~atio~ =evel~~ed as par<: of the RI/F'S will be sufficient 
for an en=a~cer~e~': assess~en':. In certain coMplex cases. 
acditional ~~::r:-aci:~ ~av ~e nee=ed and a se?arate encan~e~.e~: 
assess~e~t w:r~::!~ ~av ~~ recu~red. . . 
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:~.e e~can~e~ent assess~en: shc;.;ld evaluate the ade::;uacy, 
a::~r!Ci'• ~rec:s:~r.. cc~pre~e~siveness, reliao:lity, and overall 
~..:a::.:y cf icer.:ifle: i~:c~at:.~:"I a:"'.:: ca:a. 

Emer9ency-act!~~s do no: re~~ire the sa~e dept~ c: assess
~e~t as plannec or re~ed:.al activl::es. By ce:initio~, a~ 
l~~eCiate and si;nif icant ris~ c: -~:~ to h~~a~ life er r.ea:t~ 
:r tne e~v:.r::"" .. -:er.t •lll ?:>e prese-· .;.:'\an er.-.er;ency, r.-.aicin; 
t~e assess~er.: :f encangerment.~dsier to pre~are. Further, 
E?A is J~St~fy1n; only the need fer i~~ediate action, not the 
l:r.;-ter~ re~ecial scl~:icn. Thus, t~e endangerment assessrer.: 
~!y =e ~~=~ =r:e:er, alt~ou;h t~e Re;ions ~nould atte~pt to 
~se as ~uc~ ava:la~le information as feasi~le. The Action 
~emor3ndu~ s~~~ortln; the e~er;ency action will normally be 
c:~si~ere~ a~e~~a:e t~ serve as an e:idanger~ent assess~e~t i~ 
Sw~port of an e:if::rce~e~t action under §106 of C£RCLA for an 
:~~e~:ate res;:~se. 

A::ac~~er.: : :s an a~stract cf a cetaile~ pa~er ~n •tn::a~
;er~er.: Assess~e~:s f:r S~?er~~nc tnforce~ent Actions·, p~epare~ 
:y :ec~~~:al 5-;~::: ~ra~:~, CERC~A Enforce=ent Civis:~n, t~e 
Cf!i:e of ~aste ?ro9ra~s E~f~::e~ent (OWPEJ. This paper, 
~rev1:~sly ~~s:::=~=e~ to t~e Re;io!'\s, will provide tec~nical 
as::s:ar.:e ir. ?re~a::n9 Gualitat1ve and quantitative as1essments.
O~?E :s a:s~ ;re;a::~; a ~a:"lc~ook or. preparation of encan;e~ent 
!ssess~e:-.:s. 

~e~~==:~=;:es ~se: ~~~ per~~~ance c~ such as~eets cf t~e 
e~:a~~e:~e~: assess~e~t as ex~osu:e and r:sk assessment sho1.:1: 
~~ c:~s:s:e~: Wlt~ t~e cc~ce~:s a!'\C ~etho:s currently i~ use =~ 
:~e ~?~:::ice c~ Resear:~ and ~evelo?~e~~ (ORD). 

At:ac~~~~: 3 shews ~ow c~e va~io~s t~xici~y, expos~re, a~~ 
r:s~ eval~ati~~s are used to ce~i!'\e the overal: ~roele~s a~c 
:-.azar~s re!'\:a!'\c;e·~ent) at a site •. :...lt!'lou;h t!")e 1.:se.o! tr:ese 
eval~a:io!'\s is ~essi:le at every sit~. the r.ee~ fer a ~eta~l~: 
analysis, as outlined, is likely to be a:;ropriate at only a 
li~itec ~~~~er of sites to suff icie!'\tly :e~onstrate an act~a: 
:r ?Cte~::al i~~i!")e!'\t and suosta!'\tia.l en:a~;e?":':':e!'\t. 

~he Of!ice of E~er9ency and Renedial Res?onse (CERR) has 
ceveloped ;uidanee manuals covering the perfot"'!nance of reme~ia! 
investigations and feasibility studies. The chapters listed 
~elow fram these docu~ents and the OWPE handbook will provide 
Quidanee in preparin; endangerment assess~ents: 

, ---.~:: 

Chapter i - Site Characteriz~:ior. 
Ct~pter 9 - Re~e:ial Investi;aticn Re?or: ror~"at 

G~i~a~ce o~ Feasi~1~itv Stu~ies r~~er CERCtA IOERR, April 19!51 

:-:!-.::::;... -::-. ~:-e:!:-!i::.=~ cf ~~~a~=e~e~t Assess!"'.ents CO~P~ -
~e:~n1ca: s~;~cr: era~ch, Sur.trner 1985) 
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A!:a=~~e~: 4 ~s a ::s= :f refe~e~ces t~at ca~ be usec i~ 
; r e? a rat lo n c ~ t ~. e e :-. : ! :-. ; e :""':" e !", t a s s e s s 7':1e :-. t • 

:~.e enca:-.;e!"""'ent assess:'!'lent i;enerally should follow a 
stanca:: !:-a~ew=rK as ~=-~vi~~d in Attachment 5 and use qualita::ve 
and/or ~~an~itatlve teti:'\s as appropriate. 

~he Action ~e~cr!:-.~~~ wil! no!':'":':'.ally oe considered ace~uate 
to serve as t:ie e:;::!a:'l;e:-:':\ent assessment document in support cf a:-. 
orcer under S!~6 f~r a:'l emergency action. 

7~e en:a~;e~e~t assess:'!'lent document may be the order itse:! 
(where the or:er c~~tai~s all of the elements of an endan;et'n\e~~ 
assess~e~tl =r a se;ar!te =~c~~ent. In decicin; whether to 
develc~ a se;arate ===~~e:-.: or to i~clude the elements of the 
e:'l:a:-.;e~e:-.: ass~ss:-e~.: ::-. t:-.e cr:e:-, Re;i:~s s~cul: ccr.si:e:- t!":e 
fol!:wln; fa:::rs: 

1. Are t~e res::~s::le parties ~ore likely to consent to 
an oroer if t~e en=a;.;er~e~t assess~ent is part of the body of 
~~e or:e~, er a se~arate doc~~ent? 

2. !s the c~:er likely to be issued unilaterally or on 
consent? A separate docw~e~t •ill, of co~rse, be more irnpc~tant 
in a:versa:ial sett1n~s. 

:..;-e strcr.;::y ·~r;e t!"!at -;~e e:'l:anc;er:ne:-.t assessment in sup~c:-o:. 
:~ a~ a~~i:'listrati~e ~r~e:- fer private par:y :leanu? ~e a se;!rao:.~ 
coc;.;:nen:.. ;..·het"e a:l :: t!':e ele~e:-::s cf a:'I en:anger:ner:t !ssess:"'.'le:-:: 
a:e i:'I the RI!~S ~c:u~ents, a se~arate ~ocument may consist si~;ly 
cf a ~rief state~e:'lt :ross-referencin; ·the ap?ropria.t.e eler.\e:-.:s 
:f the RI/!S. 

The Re;ions have th• respo~sioility to assure that endan~et"· 
ment ••••••ments are performed. The Regions can draw on tec~r.i:a: 
ex~erti•• available in their Re;ional offices, OWPt - Technical 
Support lranch, ORO, the Agen~y for Toxic Substances an~ Oise!se 
Registry (aee MOU between ATSOR and EPA>, and/or contractor 
personnel availa~le thtou;h the Technical Enforcerne~: s~;port 
(T~S> er R£~;:r7 ·anc 7A: contracts. 

Endanc;e~e:-:t assess~ents used to justi!y administrative 
orders or judicial actions issued or filed before development 
of the RI/FS should nor::ially be drafted by Re;ional personnel 
with the assistance cf t~e TtS contractor. The Re;ions ar.: 7~5 
co~tractor also !':~·.·~ :!':~ lea~ i:-: prej;)aration of endan9er:ne~t 
assess~ents fo~ =~~~=- c~ses where an RI/FS has not ~een co~;:~te:. 
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!~ res~onsi~le ?arties elect to perfonn the RI/FS, thev will, 
i~ e::ect. perfo~ an endangerment assess~ent because they ~ill 
cevelcp ~any or all :f t~e ele~e~ts of an encange~.ent assess~e~: 
as part ot th• Rl/FS. Regions should review the R!/FS wor~~lar. :o 
cetermin• whether ir.:or:nati:n developec as part of the RI/fS w:ll 
:ie S1Jf~icient to s:-iow that an imminent and suostantial en:anger-:':'.e~.: 
~ay exist. Because subse~uent enforcement actions will rely 0 ~ 
the er.:an~er~er.t assessment developed as part of the RI/FS, close 
Re;icnal ove~s1~ht should ~e given to this responsi~le party wor~. 

!he a~:hority for detenninations of i~.:ninent anc su~star.tial 
er.=ange~er.t relating to emer;ency response actions costing ~p to 
one million cellars has been delegated to the Regions, sub)ect to 
t~e directives iss~e: ~y the Office of Solid Waste and Emer;er.c~ 
Response. (See Delegation 14-l-A, Selection and Performance of 
Removal ~:tio~s Costin; ~? to Sl,000,000 and the Memorancu~ 
·~aiver c! A~var.ce Concurrence Requirements for Certain C:r.ser.: 
A:r.-.~:nstrac.,..·e :r:er.s, Ger.e A. Li.lcero, January 3, 1985). 

~·r,e'."". exer:is::..:-.; ::-.e a:.;:.!"'.o:ri:y to determine tt'.at a:i ill'.~.ine:-.t 
and su~stantial encan;e~ent exists for the purposes of takinQ 
enfcr:e~er.t ac:i~~. the Re;ion ~ust consult with OWPt as. outlined 
in the ~ovee:er 30, 1984 Re;ional AssiQnment Memo (also see th• 
~en~r~nc~~ •super!~n: DeleQations of Authority - ACTION MEMORANOCM•, 
Howar: ~essner, A;r:l 4, 1984). In eontaetin; OWP£, Re;ional 
sta!! shc~lc ~e pre?are~ to discuss th• details of the endangerme~t 
assess~e~: !:~ ea=h ce~er=':lination. In certain cases involving 
co~?lex healt~ anc environmental endanger~ent issues, OWPE may 
re~uest a cc;y of t!"le craft endan;ennent assessment for revie .... 
CW?E will co~?lete a review of th1s· docu~~nt within 14 days of 
re=ei;:, t~ ens~r• consiste~t, ti~ely res~onse. 

The policy.and ~roeedures set forth here, and internal 
oft ice !)r-ocedur-es adopted in eonj unet ion with t!i is d·oc:.ir.ter:t t, 
are i~te~:ec for the ;~idance of staff ;>ersonnel. tttorneys, 
and ot!ier employees of the U.S. Environmental Protection Agen=Y· 
!hey do not constitute rulemaking by th• Agency, and may not ~e 
relied upon to create a right or benefit, su~stantive or 
procedural, enforceable at law or in equity, by any person. 
!he Agency may take any action at variance with the policies or 
proeedurea contained in this ~•morandum or which .are not in 
compliance with internal off ice pr~cedures that ~ay ~e ado~te: 
purs~ant to those materials. 

I! you have any questions or concerns re;ardin; this ;~i~a~~e. 
~lease have your staff contact.Chuck Mor;~n <FTS-475-66~0!, :~~e: 
o! the Environmental Health Se1ences Sect1on of OWPt or Linea 
So:.itherlar.~ (r7S-382•203S> of the Guidance and Oversight 9ranc~. 
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;..::ressees: 

R~;ional ~~minis~ra:=rs, Re;::~s :-x 
=irectors, Environrne~:al Services ::vision, Re;io~s :-x 
Re;lonal Co~nsels, Re;:~~s ~-x 
~irectors, Was:e ~a~a;e~en: ~1visions, Re;ions I, IV, V, 

v::: I, vr r: 
Director, E~er;ency anc Re~ecial Response Division, 

Region !! 
Director, Hazar:=us ~aste ~a~age~ent Divisior., Re9ion I!I 
Directors, Air & ~aste ~ana;e~ent Divisions, Re~ions II, VI 
Director, Toxics & ~as:e ~ana~ernent Division, Region IX 
Director, Hazar:=~s ~as:e Division, Re9ion X 
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UNIT ..., c \TES ENVIRONMENTAL "'OTECTION AGENCY 

WA-HINl..TON, D.C . ..:OUO OSWER # 9829. 0 

DEC 2 3 19B5 

o•,1er OJ 
801.10 WA&TI ANO l .. lllGIJlitCY llllPOl'ISE 

M!:MORANOUM 

SOa.:J ECT z Policy for Enforcement Action• Againat Tranaportera 
Under CERCLA 

FROM: 

TO: 

Gene A. Lucero, DirectorG~ 4, L~ 
Off ice of Waste Program• Enfo~ceaentf ~: 

Frederick !'. Stiehl "_d~uu• J~ 
Associate Enforcemen?"counael for Waste 

Re;ional Counsels 
Re;ional Waste Management Division Directors 

Background 

Section l07(a)(4) of CERCLA imposes liability for response 
costs on: 

•any person vho accept• or accepted any hazardous aubstanees 
for transport .to disposal or treatment fa~iliti•• or sites 
••l•et•d by auch person, from which there ia • rsl•ase, or 
a threatened rel•••• which cauaes the incurrenc• of response 
costa, of a hazardoua aubatance ••• • 

Substantial controveray ha• ariaen over th• interpretation-cf 
this provision particularly a• it relate• to interstate common or 
contract carriers. The Agency'• practice ha• previously been to 
iaaue notice letters to all tranaportera. In some circumstances, 
civil ~udicial enforcement actions have named tranaporters as 
defendants prior to a determination of whether they selected the 
facility. More recently, the Agency practice baa been to bring 
•uit only against tho•• tranaportera who have ••l•cted th• facility 
or •1te. 
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Tran•port•r• involved at aany Superfund ait•• have argued 
that CERCLA was intended to impart liability only when the 
transporter• ••l•cted the facility or site to which the hazardous 
substance• were delivered. Consequently, tho•• tranaportera 
contend that interatate comnion or contract carriera, who under 
the authority of the Interatate CoftlZleree Commiaaion do not exerci•• 
control of the destination of ahipaenta, are excluded from the 
liability provision of Sl07(a}(C). No ju~1c1al opinion haa been 
rendered to date on the interpr-etation of thia proviaion. 

Policy 

A• part of the reaponaible party aearchea, ae;ional ataff 
ahould gather and review all available inforaation related to 
tranaportera and the nature of their involveaent with th• facilty 
or ait• at which the hasardoua aubatance1 are located. This 
review ahould include all of th• COlllllOn aource1 of information 
such •• 1ite records and record• from federal, atate and local 
regulatory agencies. In addition, information related to the 
transporters should be obtained through Sl04(e) information 
request lettera to the owner/operatora, generators and to the 
tranaportera. Information request l•ttera, and any •ubaeqyent 
interviews, ahould •••k docW11entation aa to th• aource, volW11e, 
nature and location of waatea tranaported. ae;ional ataff ahould 
also •••k to identify through thia proc••• the role of th• 
transporter in the aelection of the facility or aite. 

Notice letter• informing tranaportera of potential liability 
under CERCLA will not be iaaued unl••• and until th• information 
gathering proceaa indicate• that the ·tranaporter ••Y have •elected 
th• •{te or facility to which the hazardous aubatanc .. were 
d•livered. (Bowever, •• indicated at>ove, information request 
letter• ahould be routinely aent to all tranaportera.) Iaauance 
of notice lette~a to tranaportera i• appropriate only when 
information obtained indicate• that the tranaporter aay have 
••lected the •it• or facility. 

Similarly, enforc .. ent actions (whether adminiatrative or 
judicial) would be brought under 1106 or 1107 only under the 1ame 
circuaatanc••· . Aa a aatter of policy, EPA will bring action only 
again•t tranaport•r• where infor11ation i• •••ilable which indicate• 
t.hat th• transporter ·••l•cted th• ait• or facility. Bovever, in 
th• •••nt that inforaation is inconcluaive due to a lack of 
cooperation frca transporter• in providing information, EPA ••Y 
bring action against any tranaporter to coapel full reaponae to 
inf oraation requesta. 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, C.C. 20A60 
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Ol'l'ICE 01' 
SOl..10 WASTE AfllO IMElllGElllCY lllESl'Ol\ISl 

ME Mt')'P.A NOV M 

SUBJECT: Reoorting and Exchan~e cf !~~~rrnation on State Enforcement 
~cqops_at N~_ponal i>riori~:~s T.ist Sites 

FROM: 
tl/ .U;,!.- 'C--'~ 

J~ ~nit.on 1>orter 
As~ist~nt. Administrator 

TO: Addressees 

Recent develc~~e~ts in the Sucer!und enforce~ent program 
prompt me to pers~nally ad~ress the issue of re~orting anrt exchange 
of infonnation on State enforce~ent actions at National Priorities 
List CNPL) sites. I recently a~nrovert Qui~ance on funding States 
~uring t~eir ~versight cf Potentially ~esponsihle ~artv (~RP) 
cond11c:t of ~emll!dia1 Investigations (RI), f'es!llibility Studies CFS) 
and Remedial Designs (RD). Furthernore, the current ~uoerfund 
re~~tnorlzation lanoua~e will allow State f.unrtina for a varietv of 
other enforcement a~tivities. These inclu~e\uch activities as 
oversioht of PRP con~ucte~ Re~e~ial ~ctions (RAl, anrt neaotiation, 
litigation and other ~fforts les~ino to~ard ~rivate nartv el~anu~. 
This exoansion of the procra~·~ fun~ino aut~orities will inevita~ly 
increase ~tate enforce~ent actions at SPL sites. 

As States e~nal'\11 t'.l'li!ir involvemef1t in the Superfund enforce.,,ent 
program, the .\oency' s oversi?ht and review of their actions will 
become an increasin9ly i~~ortant activity. We ~ust ensure that 
State en~orce~ent actions at priority site~ are conducted in a 
manner consistent with Agency procedures and are adequate to ~llo~ 
for deletion from the NPL. We mu•t also be able to determine, in 
ad~ition to a State's •nforcement eff~~ts, whether Federal review 
and participation is necessary. This can only occur if we are 
keot informed of the proqress and major 11ecisions made at the!ile 
sites. 

CE~CLA reauthorization vill also increas4 the amount of 
interaction reauired with States in conducting Federal enforcement 
actions. Specifically, the ~ouse ~ill mandates State participation 
in the followinq areas: 

• Applyin; State standards and permit• to on-site and off-site 
response actions carried out under Section 1061 

• Requlations for State involvement in th• CERCLA enforcement 
resDOnae process: and 

• State concurrence of Section 106 enforcement actions. 
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The language in the House Bill is subject to revision. However, 
I ~elieve the direction is towards increased State participation 
anc will continue to be the case even if reauthorization takes 
soMe time to occur. This increased emphasis on State participation 
in Federal-lead enforcement actions coincides with our need to 
keeo States eoually informed and involved in our activities. The 
sharing of information needs to be reciprocal if we expect to be 
successful ir. our efforts to seek private party cleanups and NPL 
site deletions. 

As you are aware, on October 2, 1984, EPA and the Association 
of State and Territorial Solid Waste Management Officials (AS!SW~c; 
signed a joint policy statement establishing a ·fra~ework for 
coordinating federal and State enforcement actions. AJ'r1ong the 
many issues recognized as needing to be dealt with in a cooperative 
nanner was that "sharing of information between EPA and the States 
is key to deve:o~in; a ~ore effective relationship." The poli=v 
also enco~ragec that States "keep E?A informed of their acti~ities, 
inclunin; consu~tin; ~ith the Re9ional office when issues arise 
that do r.ot have clear cut solutions." I strongly encourage that 
you More actively imple~ent the suggested approach toward sharing 
of enforce~er.t inf=r.iation outlined in the policy. 

~eanw~ile, very little infoI"!!lation is currently available 
that outlines t~e national picture of State enforcement actions 
at N?~ sites. T~e information Must be brouqht to a level that 
assures responsiveness to our own concerns, as well as to Conqress 
and other interested parties. The Off ice of Waste Proqrams 
Enforcement IO~?El rece~tly reviewed the Case Managenent Syste~ 
(C!'!Sl for infor..ation on· State-"lead enforcement sites. Of the 
157 sites currently listed as State-lead enforcement only 44 
have a negotiation activity listino (Renoval, RI/FS, RD/RA or 
other). Of the 44 sites, 21 are listed as having initiated 
negotiations with PRPs to conduct the activity. Of the 21 sites, 
only 7 have information on the type of negotiation takina place 
(administrative order, judicial action, cost recovery, etc.). 
This is also the case for State-lead enforcement RI/FS. The 
system records only S sites as having obligations for State-lead 
enforcernen~ RI/FS. Furthermore, the system does not ~rovide any 
information on the pro0ress in getting these site actions completed. 

As an initial step toward ~etting a handle on State enforce~ent 
actions, OWPE conducted a survey during the recent first auarter 
Superfund'Comprehensive Accomplishments Plan (SCAP) review. The 
survey confirmed those sites listed as State-lead enforcement in 
your Region, and categorized each site by the type of enforce~ent 
act ion taking place.. I have attached the reaul ts of this survey 
for your information, and want OWPE to continue using the SCAP 
process to keep me informed of t~ese on9oin9 actions. During the 
second quarter SCAP review we may ask for additional information 
on these sites. I have attached a list of some additional data 
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reouire~ents that coulc be addressed, and would appreciate any 
comMents you have on collectino this inforr.'\ation. It wou!d a:so 
be helpful if you could identify what information is routinely 
collected and exchanced in your Re9ion. 

I also want O~PE to continue working with ASTSW~O and the 
National Association of Attorneys General (NAAG) to outline our 
future State enforcer:ie:it infomation reauirements and the States' 
desires on infocmation at Federal-1-ead sites. I will be calling 
on representatives from the Regions to assist in this effort. 
Without your active ?articipation and support we will not be 
able to realize these long-terrn goals. 

In the MeantiMe, if you have any info"1ation to provide or 
concerns to address, please contact Jack Stanton (FTS-382-4611) 
or Tony Diecidue (FTS-382-4841) of OWPE. 

AttachMent 

Addressees: 

Directors, ~aste ~ana~e~ent Jivision, Reaions I,IV,V,VII,VIII 
Director, E~ergency and Renedial Resoonse Division, Region I! 
Director, Hazar~o~s ~aste ~anage!':'lent Division, Region III 
Director, Air anj Waste ~anagernent Division, Reoion VI 
Director, Toxics anc i:aste ~anat;e!':'lent Division, Region IX 
Director, Hazardous Waste Division, ReQion X 
Regional Superfund Branch Chiefs, Regions I-X 
Regional Cou~sels, Re9ions I-X 
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The followino data P.le~ents renresent a comnrehensive list 
of information that could be collected on State-lead enforce~ent 
sites. The data is essentially ecuivalent to the inforT'lation 
collected on Federal-lea~ sites. H~wever, we will not collect 
State-lea~ enforcement ~ata at the same level 'O"'f""(;etail. I want 
this list to serve as a reference for rlis:~ssio~ an1 woul~ like 
to receive your orinions on it. 

• Pre-Enforcement 

- PRP Search (Start/Completion; Plannect/Actual) 
- PRPs Identifien (Number/~ames) 
- Notice Letters Sent (Start/Completion; Planne~/Actual) 

0 Enforcement - RI/FS 

- Neqotiations (Start/Co~pletion: Actual) 
- Settlement (nate) 
- ~nforce~ent Actio~s -- Ad~inistrative/Judicial -- (Start/ 

Co~pletio~; Actual) 
- PRP RI/FS (Start/Com?letion: ~lanne~/Actual) 
- State Enforcement RI/~S (Start/Completion: Planne~/Actual) 
- Re~edy Selec~i:>n (natel 
- R!/FS Cost Recovery !Start/Completion: Planne~/Actual) 

0 Enforcement - R~/RA 

- Negotiations (Start./Complet~on: Actual) 
- Se t t 1 ein e n t ( D a t e ) 
- PRP RD/RA (Start/r.:i""pleti-::-: ·:~:!~!"\e~/>.ctual) 
- Enforcement Actions -- Administrative/Judicial -- (Start/ 

Completion; Actual) 
- RD/RA Cost ~ecovery (Start/Co~pletion; Planned/Actual} 
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L·~nro STA TES E~\"lRO~\tE:"TAL PROTECTJO~ AG[~('Y 
,., ASHJ~GTO~. D.C. l0460 

MAY 2 3 1936 

MEMORA~r:>UM 

Sankruptcy Guidance SUBJECT: ~~d ~ ou 

FROM~ ~5"1i'! Mays 
/l~~ting Assista !_A rnini~trator for 

Enforcement and Com~liance Monitoring 

TO: Re; i ona l Counsels, Regions I-X 

9832.8 

OHIC"l O' l"O•n"'r'~ 
A'O C'0"4F.,1•'~1 

MO>ilTOll"C 

The Agency's recent experience in CERCLA and RCRA bankru~tcy 

actions has identified the need for updated and revised guidance 

on the scope ,of £PA'S enforcement actions against bankrupt parties. 

This memorandum is intended to update the May 24, 1984 guidance 

•ctRCLA Enforcement A~ainst Sankrupt Parties• and the guidelines 

on bankruptcy contained in the Cost Recovery Handbook •procedures 

for Documenting Costs for CERCLA Sl07 Actions,• January 30, 1985. 

The memorandum defines specific criteria for evaluating the 

merit• of a potential bankruptcy referralr elaborates on the 

policy regarding settlement vith bankrupt parti••r reviews the 

recent judicial decisions in th• areas of the autariatie stay, 

abandcmnent, discharge, and claims of administrative expenses; 

and briefly describes new enforcement theories vhich have been 

asserted ~y the Ageney i"n recent pleadings. 
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BA~KR~PTCY REFERRALS 9832.8 
EPA has ref erred 22 hazardous S!J~stance cases to the 

Department of Justice for f ilin; -~nkruptcy actions. After 

several years of litigation onl~ two of these cases have resulted 

in recovery af funds f ran the debtor. The current doeket of 

bankruptcy cases has consumed a ~isproportionate amount of 

attorney resources based on the expected recovery of funds to 

the A~ency. 

Additional scrutiny will be used in evaluating future 

referrals frc:rn the Re;ions which include bankruptcy claims. 

In all referrals regarding bankrupt parties, the Regions should 

include a justification for filing in the bankruptcy action. 

The referral justification should be based on at least one of 

the following five criteria: 

l. EPA is likely to recover at least $5,000 
ry f ilinQ a simple proof of claim as a 
general unseeur.ed ere di tor 

Filing a proof of claim- is a relatively simple and •traight

f orward matter which may be appropriate when the Agency has a 

claim as a general unsecured creditor, for example in·cases 

vher• the A;ency ha• ccnplet•d • response acticn before the 

bankruptcy i• filed. Where there appears to be sufficient assets 

in the debtor'• estate 1/ for a •mall di•tribution to the 

1/ Determining the extent of t.he a._-, . l in the ••tat• can be 
- based on th• schedule of assets ~~~ out in the bankruptcy 
petition, the extent of assets and claims published following 
the initial meeting of creditors, the court'• bankruptcy ·docket, 
and periodic filings available through th• court clerk. 
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iovernment on an unsecured claim, the trustee, debtor, or ocher 

creditors m~y well not undertake the trouble and ex?ense to 

c~allenge a clai~ that does not otherwise threaten the estate. 

The chances of such an objection are particularly small where 

EPA's clai~ is liquidated and CERCLA liability 11 clear 2/. As· 

a ~eneral rule, a proof of claim 1hould be filed in cases where 

!PA does not anticipate that an objection will be raiaed by the 

creditors or the estate •nd where the filing of a proof of claim 

will lead to a recovery of at least SS,000 ~/. In these cases, 

the Region should prepare an abbreviated referral package con

taining the proof of claim, supporting affidavits and cost 

documentation and • brief description of the assets in the 

debtor's estate. 

2. EPA is likelv to recover at least $20,000 of 
response costs through a more complex bankruptcy 
filing 

As a ~eneral rule, prospective referrals o~ complex 

bankruptcy actions (such as a request for an administrative 

expense priority) that may lead to recovery of less than $20,000 

are discoura~ed. 

11 Under Section 502(a) of the Bankruptcy Act a claim 11 deemed 
allowed unless ob1ected to. Thus, filing a proof of claim, by 

itaelf, will often not lead to the type of extensive litigation 
that ha• characterized many of the Agenc7'• bankruptcy ca1e1 10 far. 

11 If coatly ob1tacle• or algniflcant challenge• at •ome point 
do in fact loom over EPA'• proof of claim, the Agency can 

alway• withdraw it• claim as • aatter of right prior to the 
filing of an objection (Bankruptcy tule 3006). Even after the 
filing of an objection to ~he proof of claim, EPA can withdraw 
its claim, 1ub1ect to court approval. A• long as the claim was 
filed in good faith, a court will be unlikely to deny the with
drawal of a claim where the government indicates that it i• not 
in its best interests to pursue the claim. 
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Assu~ing a recovery of S20,000 or more, the Region should 

set out the extent of the assets in the debtor's estate, the 

nu~ber and extent of other claims, the status of other creditors 

(i.e., secured or unsecured), and the theories of recovery which 

will be ass~rted in the bankruptcy litigation. The Region should 

also evaluate the merits of EPA's claims, including the ability 

of the Agency to prove its CERCLA 1107 claims based on available 

cost documentation. 

3. The bankruptcy action has significant deterrence 
value 

Under this justification, the Regions should establish 

that the bankrupt party may be seeking to avoid liability 

for Superfun~ cleanup through an unlawful declaration of insol

vency. The referral should include a discussion of the past 

financial practices of thP potential defendant and any indication 

of misrepresentation or fraud~lent transfer of funds. A bank~ 

ruptcv case may also be an appropriate candidate for referral if 

the case is made hi~hly visible to·the regulated community and 

will serve as a deterrent to other def endanta who may contemplate 

using the bankruptcy courts as an obvioua ahield from potential 

Superfund liability to the government !_I. ln these ca1ea, the 

4/ The Aovernment ha• been succe11ful in di•mi11ing bankruptcy 
iction1 where the AOV•rnment wa1 able to ahow under Rule 707(•) 
or 305(a) that the d1amia1al va1 in the public interest. ln 1!! 
re Commercial Oil (No. 85~01951 lankr. N.D. Ohio) the Bankruptcy 
Court undPr rule 707(a) diamiated the petition in bankt'Uptcy 
citi~g In re Charles George Land Reclamation Trust, 30 B.R. 918 
(B•nkr. c.b. Mass. 1983) which involved • aham bankrupccy filing 
in an atte~pt to •voi~ Superfund liability. 
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~egion should atte~pt to es:imate the extent to which the costs 

of litigation may be recoverable. 

4. fquitable tre2t:ent of all responsible parties 

In sorne circumstances the ~e~1on may wish to refer a case 

against a b~nkrupt party in the interest of equity and fair 

treatment of all parties. For example, it may be appropriate 

to pursue the bankrupt o'WTler or operator of a facility who 

contributed significantly to the creation of the hazard, 

particularly in connection with a aettlement with other viable 

responsible parties. In most cases, the Region should not 

consider a referral against bankrupt generators or transporters 

unless the case meets the criteria set out in justifications 

1 or ?.. 

5. Favorable precedent or tactical liti!•tion considerations 

In rare cas~s ~here m~y be an overriding interest in 

pursuing a bankrupt party for the purposes of obtaining an 

important and favorable precedent ~/ or where there are tactical 

litigation issues relatin~ to other actions in which the Agency 

is involved 6/. 

~/ There may be cases where even though the potential recovery 
~· amall, there i1 good opportunity to develop the law in 

the area of environmental bankruptcy litiiation. Moreover, 
caae1 vhere the Agency'• claim 11 •mall ••Y pre1ent the beat 
factual 1ituationa for· developing our legal argume~t1. For 
example. court• may be more villinA to grant an ad~ini1trative 
expense priority when the 1ize of EPA'• claim 1• small and will 
not keep other administrative claims from bein~ paid. 

!/ For example, filing a proof of claim ••Y be a useful mechanism 
to insure that the United State• receives copies of relevant 

pleadings filed in the bankruptcy and ha1 access to participate 
in whatever discovery is conducted in the bankruptcy proceeding. 
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MULTIPLE CLA!~S 

In several cases, the Regions have referred bankruptcy 

cases which address one claim against a debtor, but which do not 

mention other, sometimes unrela~ed, potential claims that may 

involve the-same debtor. For example, referral• for the recovery 

of funds spent in an immediate removal may also have potential 

claims for CERCLA remedial action or RCRA corrective action. 

There can be conflicts in how the Agency would want to proceed 

on the various clai~s. Accordingly, it is essential that the 

full extent of all potential EPA claims against a debtor be 

disclosed to the Depart1nent of Ju_stice before any formal action 

is taken in the bankruptcy. All litigation reports prepared by 

the ReFions for bankruptcy cases should summarize all known and 

pot~ntial claims that EPA may have against the debtor. 

SF.TTLF.~E~T WITH BANKRUPT PARTIES UNDER CERCLA 

The Agency's settlement policy 21 1tates that it may be 

appropriate for the Regions to enter into nego:iations with bank

rupt PRPs even thou~h an offer may not represent a· substantial 

portion of the costs of. clPanup. The policy further states.that 

the Regions 1hould &\roid becomin& involved in bankruptcy proceeding• 

11 "Interim Hazardous Waste Settlement Policy" Vol. 50, Ne. 24 
Fed•ral Register (February 5, 1985) 5034-5044. See di1cu11ion 

at ll. Management Guidelines for Negotiation, claims-In bankruptcy 
Id. at 5036. -
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if there is little likelihood of recovery, and should recognize 

the risks of negotiating ~ithout creditor status. In general, 

the Regions have been given broad authority to settle with 

bankrupt parties. 

When a -Region elect• to ·settle with a bankrupt party the 

following five options should be considered: 

1. Confession of Jud!!ent 

ln V~ite~ States v. Metate Asbestos Corp. et al., No. 83-

309-GLO-RXB (Order of July 12, 1985) the court approved the 

entry o: a co~se~t decree and civil judgment against certain of 

the defendants in bankruptcy for $7,085,000. The order granted 

~ud~ment jointly and severally in the District Court proceeding 

in settlement of claims against the bankrupt parties. ln this 

case, due to the extremely limited •••~t• of the bankrupt 

individuals, it is doubtful that the United States will recover 

a substantial portion of the $7 million. Thia form of settlement 

(i.e., a c~nfession of liability and judgment) is only encouraged 

in a Chapter 11 reorganization action where a specific provision 

for enforcement of the judgment is •et.out in the confirmed plan 

of reorganization. 8/ -
!/ Unless otherwi•e provided for in the plan of reorganization, 

the confirmation of the plan diachar1e1 the debtor from 
all debts ari1ing before the date of confirmation, 11 u.s.c. 
11141(d)(1). In addition, 11 u.s.c. 1524(•) provides that 
a discharge voids judgments on d11charged debt• and enjoins 
any le~al action to collect such debta from the debtor or the 
property of the debtor. 
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2. ~ritten s reement with trustee and other creditors 
regar ing satis.action o c aim wit appropriate 
reservations 

It is also possible for the Agency to enter into an agree

ment with the trustee for the debtor regarding a future payment 

~f funds upon dissolution of the estate. For example, in one 

case in the Northern District of Florida the Agency is contem

plating entering into a stipulation with the trustee and the 

mortgage holder on the contaminated property. As a condition of 

settlement, EPA will agree to release the debtor from liability 

and allow the cleaned up property to be sold or leased. EPA and 

the mortgage holder would split the proceeds from the sale or 

lease of the property thereby recovering a substantial portion 

of t~e Agency's cleanup costs. 

ln a second case, in the Eastern District of North Carolina, 

the Agency is considering enterin~ into a similar arrangement. 

The d~btor-in-possession has submitted a liquidation plan of 

reorganization in which the debtor agrees to retain ~itle to the 

contaminated property during the !PA cleanup. ~'hen the cleanup 

is completed, the debtor will •ell the property. The proceeds 

will go first to cover edminiatrative expense• involved in the 

1ale and then to EPA for .reimburaement of respon•e co•ta. EPA 

has requeated that language.be included in the plan which pro

tect• the right of EPA to recover against the debtor'• insurance 

companies. 
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3. A£ree~ent with trustee regarding pro rata 
2istrib~t1on of assets 

9832,8 

Pending a final accounting, EPA may agree with the trustee 

to a pro-rate payment of our claim in bankruptcy. In In re 

Crystal Che~ical Corpan~. No~ 81-02901-HB-4 (Bankr. S.D. Texas), 

EPA entered into a stipulation with the trustee for a pro rata 

paYtnent of cleanup costs after liquidation. The stipulation was 

reached after a four day presentation of evidence to the bank

ruptcy court w~iere EPA "7as seeking an immediate payment of fund·s 

for the on~oing cleanup. 

4. Settle~ents contained in the rpor2anization plan 

A Chapter 11 reorganization plan i1 a type of 1ettlement 

document. ~eorg~nization plans can be used to set forth 

various settlPmP.nt-typ~ provisions that are in the Agency's 

interest. For example, t~ In re Thomas Solvent Co., NK 84-00843 

(Bankr. W.D. Mich.), the Second ·Amended Plan of Reorganization, 

which was confirmed by the court, included, at ~he government's 

insi1tance, provisions relating to preserving claims against 

liability insurers and provisions relating to restrictions on 

transf·er of contaminated property. Other appropriate provisions 

in such plans miJht be provisions on ace••• to property and 

retention of records. The Agency 1hould in1i1t on thi1 type of 

provision in caaea where a plan cannot be confirmed without our 

concurrence. 
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s. ~tlP.~~nr ~irh other cr•ditors. 

ln some cases, other creditors will be a party to a settlement 

between FPA and the debtor. For example, in In re Thomas Solvent 

Co., NK 84-008~3 (Bankr. W.D. Mich.), there is approximately 

S3Sn,000 available for distribution to creditor1. The 1ignificant 

creditors are EPA, the State of Michigan and two residents groups 

with health claics. F.PA, the State and the two groups have 

filed multi-~illion dollar claims. We are presently finalizing 

a settlerent a~ong these creditors and the debtor which will 

provide for the distrihution of the $350,000. One primary 

benefit of such a settlement 11 that it avoids the need for time 

consU1T1ing and expensive litigation in bankruptcy court among 

cr~rlitors rla~aged by the same activities, and will allow us to 

devote our full resources to p~rsuing a coat recovery action 

•gain~t other responsible parties. 

There are numerous other options for 1ettlement, and 

for documentation of settlement, with a bankrupt party, 

ind.uc:Hng those uaed to resolve non-bankruptcy prcx:eedings 

under CtRCLA. Althou~h Headquarter• will be flexible in 

reviewing these settlement•, it 1• important that the legions 

conault with Headquarter• and the t>epartm•nt of Juatice before 

entering into final neRotiationa with a bankrupt party. An 

abbreviated referral of the bankruptcy aettlement aareement 11 

acceptable. 
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JUDICIAL OEVELO?~!~TS 

Since the May 2•, 1984 guidance was issued regardin; CERCLA 

enforcement againt bankrupt parties, there has been an increase 

in juc:Hcial activity in the area of environmental bankruptcy 

actions, particularly in cases involving hazardous waste sites. 

In addition to se~eral significant District Court and Appellate 

Court decisions, the Supreme Court has issued two significant 

rulings in this area in~ v. ~ovacs, 105 s. Ct. 705 (1985), 

and Midlantic National Bank v. New Jersey Department of 

tnvironmental Protection, 54 U.S.L.W. 4138 {U.S. Jan. 2i, 198€) 

(•Quanta Resources•). 

1. Au.tO"'latie Stays 

Several courts have adopted the Agency's interpretation 

that the autanatie ~t~y prO'.Tision of aection 362 of the 

Bankruptcy Code does· not apply to actions taken by a govern

mental unit to prevent environmental harm. In Penn Terra 

~ v. oe2artment of Environmental Resources, 733 F.2d 267, 

274 (3d Cir. 1984), the court held that actions taken to 

•rectify harmful environmental hazarda• were an obvious 

exerciae of the Stab•'• authority under th• police .power and 

therefor• were exempt.fran the autcnatic atay. Th• Supreme 

Court, in a footnote to the iovae• decision, augg••t•d that 

?!.!l!l Terra may be applicable to hazardo.i• vaste cleanup actions, 

lOS s.ct. 70S, 718, n. 11. 

A recent CERCLA decision i:e;arding the Film Recovery 

site in Illinois va• also favorable to the Agency on the issue 

of the autanatic •tay, UniteC! States v. B. 'R. MacKay ' Sons In·:·• 
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et al., r:o. 85-C-6925 (~.D. IlL Jan. 17, 1986). In the McKav 

decision the court held that CERCLA cost recovery actions fall 

squarely within the governmental enforcement exception to the 

suto~atic stay. !d. at 7. 

Other-recent decisions indicate a split of authority on the 

is~u~ ~f whether the automatic stay applies to enforcement actions 

brou~ht pursuant to CERCl.A. In United States v. ILCO, 48 B.R. 

101~ (N.D. Ala. 19~5), EPA asserted claims pursuant to RCRA 

53008, CWA S§301 and 309, and CF.RCLA 1106. The Court'• decision 

in the ILCO case statec clearly that the CERCl.A 5106 claims were 

exempt fro~ the automatic stay because the government's complaint, 

whic~ sought a c~urt order co~?elling l!:.£2 to remedy environmental 

harm, constitutPd an equitable action to prevent future harm, 

rather than an action to enforce a =oney ~udgment. Recogniiing 

that the debtor would have to expend funds in order to satisfy 

the requested ~andatory relief, the Court indicated that 

compliance with environm•ntal laws 11 of greater i~portance than 

the ri~hts of the creditors. The .!!::£2 decision cites !!!l!l Terra, 

733 F.2d 277 and kovac1 in support. S•e al10, In the Matter of 

Hild•man Indus., Inc. (!ankr. ~.n. N.J. Dec. 17. 1984) (dioxin 

aampling tak•n purauant to an admin1atrat1ve order fall• within 

the enforcement of the police or regulatory powers of a 

~overnmental unit). !ut 1ee, In re Thomas Solvent Co., lankr. --
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L. Rep. (CCC) ,70, 111 (Bankr. \.:.D. Mich. 19~4) (automatic stay 

held applicable to Michigan's atte~pt to enforce a pre-bankruptcy 

cleanup in~unction). 

Enforcement actions brought pursuant to the Resource 

Conservation- and Recovery Act and its applicable regulations 

have al~o bPen found to be exempt from the automatic atay in 

most of the recent decisions. The !ankruptcy Court in ln re 

\lhePling Pittsbur2 Steel Corp •. et al., v. United States 

Environ~ental Protection A2ency and Ralph W. Siskind, 

No. ~5-793 (PGH) No. 85-0236 (Bankr. W.D. Penn. Oct. 31, 1985), 

granted the United States' motion to dismiss the complaint 

to enforce the automatic stay. In that decision, the court 

held thst thP United Stat~• can: 1) proceed to enforce RCRA; 

2) seek to detemi"ne the existence of any violations of RCRA; 

3) &Pek to rec~ify thosp violations; and 4) seek the entry of a 

money ju~gmer.t on •ny penalties assessed (but cannot seek to 

enforcP. such ~Ud~ment Without an order from the court). 

Si~il•rly, on appeal to the U.S. District Court for the 

Western District of Texas from the Bankruptcy Court, in~ 
. 

thf' Mat tf'r of Commonweal th Oil Refining Co., lnc .·, Offical 

Committee of Un•eeured Creditors and the Indentured Trustee v. 

United States F.nvirontrtf'ntal Protection Agener, No. SA 85-CA--2045 

(~.D. Texas, Nov. 5, 1985), the court held that an EPA enforce

ment action to requir• a debtor to comply with RCRA'a Part B 

requiremP.nta was an exerci1e of the Atency'a regulatory power, 
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and thus excepted fran the autanatic stay under 11 u.s.c. 9832,8 

S362(b)(4). The court stated that the expense which the debtor 

will incur to car.~ly with environmental laws does not convert 

into an enforcement of a money jud;ment which would be auto-

matically stayed, slip op. et 3 •. See also, United States v. 

ll:.£2, 48 B.F~ 1016, 1021, 1024 (N.O. Ale. 1985)7 In re Bayonne 

Barrel and Drum Co., Inc., No. 82-04747, slip oP• at l (O. N.J. 

July 17, 1984). ~ !!.!, In re Professio~al Sales Corp., 48 

B. R. 6 51 (Bank r. N. D. I 11. 19 8 5) , rev 1 d 5 6 8. R. 7 5 3 ( N. 0. l l l. 

1985). 

There is also sa:'le authority to sugQest that the collection 

of a civil a~ministrative fine or penalty i1 an exercise of the 

;~vernment's re~ulatory p°'"'er, end therefore is exempt fran the 

auto.-natic sta~: provisions, United States v. Ener9y International 

.!!2£.:.., 19 BR l 0 2 0 I ( s. D. Oh i 0 I 19 Bl) • 

2. Abandonment 

!n Midl~ntie National Bank v. New Jersey Dept. of 

Environmental Proteetion, c•ouanta Resources•) 54 U.S.L.W. 4138 

(Jan. 27, 1986), the Supreme Court held that •a trustee may not 

abandon property in contraventicn of a state statute or regula

tion that i• rea~onably.designed to protect the public health or 

safety fran identified ha~arda.• Th• Ccurt qualified thi• holding 

by stating that this exception to the abandcnment power would not 

apply if the state statute did not addr••• an •imminent and 

identifiable harm• or if the violaticns alleged were •speculative 

or indeterminate future• events. Id. at n.9. The Court left -
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opP.n t~e question of whether tt"Ustees mus~ comply with health 

and safety lB\..'S TH'' matter how "onerous" their provisions. However, 

the Court ~id 2ive so~e clue when it described security fencing, 

drainage and diking repairs, sealing deteriorating tanks, and 

removing explosive agents as "relatively minor steps." .!£ at 

n.3. 

Prior to the Supreme Court'• ruling, abandonment decisions 

in the lower courts were mixed. Compare, In re T.P.Long Chemical 

~. No. 581-90~ (Bankr. N.D. Ohio, Jan. 31, 1985) (the trustee 

was denied permission to use abandonment to avoid CERCLA liabil

ities) with, r:ata~ount Dyers, 13 B.C.D. 321 (Bankr. D. Vt. 1985) 

(abannonment of contaminated property allowed); ln re Union 

~crap lro~ ann M~tel, 13 B.C.D. 29 (Bankr. D. Minn •• 1985 (same)). 

3. T'lischarge 

The Supr~me c~urt r~cently addressed the issue of whether a 

bankruptcy d~schar~e relieves the debtor from fulfilling 

environmental duties that may have arisen prior to filing the 

p~tition in·bankruptcy. In Qh.1.2 v. Kovacs, 105 s. Ct. 705 

(1qR5) the Court stated that a pre-petition injunction for cleanup 

of the Chem Dyne hazardous waste ait•. 11 a d11chargeable debt 

where th .. debtor had be~n dlspo11eaaed of ~he property and hence 

the St•te wa1.1eeking nothing more than payment of money for 

the cleanup. However, the ~ov1c1 decision noted that an 

affirmative injunction not to bring wa1te to a site (which would 

not involv• an expenditure of money) was not a di1chargeable 

d•bt. Th• A~ency ha1 t•ken the po1ition that the Xovac1 rulin~ 
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should be applied only to those sites where the debtor is no 

lon~er in possession or control of the conta~inated pro~erty. 

An equally narra..· inter;iretation can be made of the decision 

in In re Ro~inson, No. 84-404-BK-J-GP (Bankr. M.O. Fla. 

Feb. 4, 1985), rev'd. (A pre-petition injunction to restore 

marshland which the debtor had illegally excavated was also held 

to be dischargea~le even though the debtor was not dispossessed, 

because the restoration project would have required an expenditure 

of money and was not an affirmative injunction. In contrast, 

£PA enforcement actions or cleanup compliance orders could be 

characteri:ed as an affirmative injunction). 

4. Recovery of Response Costs - Administrative 
Ex2e:-:ses 

The A~ency has successfully argued that the EPA's response 

costs are necessary to preserve the estate of the debtor and 

should be accorded the priority allO'a'ed for administrative 

expenses, In re T.P. Long Chemical Inc., No. 581-906 (Bankr. 

N.O. Ohio, Jan. 31, 1985). ln the T.P. Lone case, the 

Court held that the estate was a liable party under CERCt.A 

Sl07 and that the CERCLA liabilities of the estate were 

entitled to priority treatment •• an administrative expense. 

~ovaes 105 s.ct. at 711-712. 

Th• Supreme Court'• decision in Midlantic Bank ••Y be read 

to support the holding in T.1>. Lona that CtRCLA liabilities 

of the estate are adminia~rativ• expen•••· Although the Court 

attem~te~ to reserve the administrative expenses question, the 
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implication of the Court'& holdin~ that trustees must canply 

with health and safety laws is that such canpliance is an 

•actual, necessa~y cost and expense of preserving the estate.• 

ll u.s.c. SS03(b)(l)(A). See also, In the Matter of Thomas 

Solvent Co., No. NK-84-00843 (Bankr. N.O. Mich, Jan. 2, 1986) 

(court order requiring construction of a fence en contaminated 

property owned by the debtor stated that cost of construction is 

an administrative expense pursuant to SS03(b) of the Bankruptcy 

Code)1 In re Geu~er Paesche' Frey Co., (Bankr. E.O. Wisc.) 

(cleanup costs are administrative expenses)1 In re Laurinberg 

Oil Co., lnc., t;o. B-84-000ll (M.D. N.C. Sept. 14, 1984) 

(expenses incurred to abate violations of state water pollution 

laws are administrative expenses); but see, Southern Railway 

££.:_ v • J oh n s on Br on i e Co. , 7 Se F • 2 d l 3 7 ( 3 d Cir. l 9 8 S ) ( i n the 

absence of f r.aud, purchaser of property fr an t.he debtor does not 

have claims against the bankrupt'• estate for the cost& of 

cleaning up the site)J In re Charles A. Stevens, 53 ~R 783 

(Bankr. D.C. Maine, Oct. 9, 1985) (cost~ for investigation of 

waste oil contamination were found not to be an administrative 

expense.and constitute only a general, un•ecurad claim ag•inst 

the debtor'• eatate)i and In re Wall Tube and Metal Products 

co., No. 3-84-00278 (Bankr. E.D. Tenn. Jan. 17, 1986), appeal -
pendin; (envircnmental respona~ cost• incurred by the State of 

Tenn••••• did not constitute administrative expenses.). 

An important First Circuit deciaicn which may have applica

bility in the recovery of CERCLA penalti•• fran bankrupt parties 
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is the case In re Ch!rles~a~~ Laundry, Inc., 755 F.2d 200 

(lst. Cir. 1985), which held that a State fine assessed for 

violation of a preliminary injunction is properly an adminis-

trative expense. 

Governments have also been successful in recovering cleanup 

costs throu~h property liens. In In re Berg Chemical Co., Inc., 

Case No. 82•B•l2052 (Bankr. s.o. N.Y. July 9, 1984), the City 

was granted a superpriority lien against the property to cl*an 

up chemical wastes. But see, In re Charles A. Stevens 53 BR 783 

(Bankr. o.c. Maine Oct. 9, 1985) (the State's pre-bankruptcy 

investigation costs did not give rise to a lien against the 

property). 

S. Federal Lien 

The prope&ed CERCLA reauthorization legislation establishes 

a federal lien on property belonging to persons otherwise liable 

for costs and dama;es under CERCLA. {Amendments to CERCLA Sl07) • 
. 

The Senate bill provides that the lien is not valid against the 

purchaser, holder of aecurity interest, or jud;ment creditor 

until notice of lien .i• f il•d in the State where the property is 

located. The Hcuae bill provides that the Agency'• lien would 

be subject tc the right• of purchasers, judgment lien creditors, 

or hcldera·of security interest• under State law until notice of 

lien ia filed. The Reuse version also eatabliahea a maritime 

lien applicable to vessels. 
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There ha\.' e been s e·" era 1 new enforcement theories developed 

by the EPA Regional Offices, the Department of Justice and the 

Office of Enforcement and Compliance Monitoring in the area 

of environ~ntal enforcement against bankrupt parties. Two of 

these legal theories may be particularly useful in the cases 

invnlving insolvent hazardous waste handlers. 

i. Withdr•wal of Reference to District Court 

!n deciding whether a bankruptcy court i1 the appropriate 

forum there are two issues which are relevant: whether the 

proceeding is a core proceeding under Section 157(b) and, if 

so, whether Section 157(d) applies. 

The bankruptcy courts have the authority to render final 

decisions on all core proceedin~s listed under the bankruptcy 

code. However, both core and non-c~re proceedings, such as 

factua1 deter:inations of liability for environmental dama~es, 

may be ref~rred to the f~deral district court. Pursuant to 

11 u.s.c. S157(d) the district court 11 required to withdraw 

• matter from b&!'l<.ruptcy court when it• resolution will involve 

consideration of the bankruptcy code ·and other federal atatutes . -
re~ulating or~ani&ation1 or activitie• affecting lnter•tate 

commerce. 

In Unit•d States v. ILCO, Inc., 48 !ankr. lep. 1016 (N.D. 

Ala., 1985), the district court held that Section 157(d) applied 

to, and required withdrawal from the bankruptcy court of, claims 

asserted by F.PA under CERCLA and other environmental •tatutes. 
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Th~ court found that CERCL\ and the other environmental statutes 

relied on \Were "tlearly ••• t"ooted in the commerce clause and 

are the type ~f laws Con~ress had in mind when it enacted the 

trandatory withdrawal provision." ll• at 1021. The court in ILCO 

clearly stated that withdrawal was only appropriate if the resolu

tion of the claim required substantial and material consideration 

of CERCLA; not that the CERCLA issues were "merely incidental" 

for resolution of the matter. See also, briefs filed by the 

~overn~ent in In re Johns Man~ille Corp., No. 85-6828(A) (S.D. 

N.Y. Dec. 30, 1985). 

Seeking withdrawal fro~ the bankruptcy court to the 

district court ~ill allo-.: the Agency a more favorable forum 

which is experienced in hearing complex i1sue1 of fact, and 

will allow the Agency to. obtain a judgment enforceable in the 

bankruptcy court. 

2. Discharge of Debts 

All pr~-petition debts are automatically dismissed when 

the debtor is granted a di1charAe in bankruptcy, 11 u.s.c. 
1727(b), 11 u.s.c. 1502, 11 u.s.c. 11141(d){1)(A). The definition 

of a pre-petition debt includes any action vhere a claim or 

where a potential claim exi1ted before th• debtor filed for 

bankruptcy {i.e, wh•re a creditor could have 1ued or could have 

filed a proof of claim). Di1charge1 ar• availabl• ln individual 

bankruptcies (f 727 (b)) and ln "Chapter 11 reorganization• 

(Sl 141 (d) (1) (A)·. They are not available in corporate or 
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partnership Chapter 7 proceedings, or in Chapter 11 liquidations 

(§11k1(d)(3). This raises three q~estions for the Agency: 

1) what type of bankruptcy proceeding is involved? 2) when did 

the debt arise? and 3) is the debt subject to discharge? 

Fi rs t, _if the Agency did· not· incur response cos t1 at a 1 i te 

prior to the bankruptcy filing, the Agency may wish to argue 

that the debt (or potential debt) did not arise until after 

commencement of the bankruptcy action. The Agency may then 

preserve its right to pursue an action against the party after 

discharge. However, a discharge in a Chapter,, proceeding may 

be read broadly to include all claims that arose pre-confirmation, 

'114l(d). The issue of the proper treatment of post-petition, 

pre-confirmation claims is currently being litigated by the 

A~ency in the action against Johns Manville at the Iron Horse 

Park site in North Billeri~a. Ma11achu1ett1, tn re Johns Manville . . 

No. P.5-6828(.A.) (S.D. N.Y. Dec. 30, 1985). 

It may be advantageous in a Chapter 7 liquidation case for 

the A~enc:y to argue that the CERCLA cost-recovery claim "arose" 

pre-petition, when the environmental harm first occurred or was 

di•covtred, even though response co1t1 vere not incurred until 

after the petition. Thi• 11 due to the fact that the debtor 

does not aurvive the bankruptcy and therefore recovery during 

liquidation of the e1~ate~ a1 a pre-petition creditor, i• EPA'• 

only chance for·recovery. 

Second, if the debtor i1 an individual, or corporation or 

partnership unde~ Chapter-11 Reorganization, the Agency may wiah 

to take the position that even if the debt 11 a pre-petition 
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debt, tPA's clai~ is not subject to discharge because it falls 

under one of the stated exceptions to discharge set out in ii 

u.s.c. S523(a). The exceptions that would be applicable are 

those ~hich apply to fines or _penalties payable to and for the 

benefit of a governmental unit, 11 U.S.C. 1523(a)(7), or for 

~illful or malicious injury to property, 11 u.s.c. 1523(a)(6). 

In cases of misrepresentation by the debtor, the disch•rge can 

also be blocked by: proof that the debtor made fraudulent 

statements rP.garding its financial condition; failure by the 

debtor to produce books a~d records; or failure by the debtor 

to explain losses, 11 u.s.c. S523(a). 

CO~Cl~SlON 

Future CERCl..A bankruptcy ref errala will be carefully 

reviewed by Headquarters to determine if the action merits 

referral to the Department of Justice under the five criteria 

set out in t~is guidance. Settlement with bankrupt responsible 

parties is encoura~ed and, consiitent with the Agency'• current 

settlement policy, the Re~ion is given greater flexibility and 

aut~ority to aettle claims ~gainst bankrupt parties. lecent 

judicial deci1ion1 and enforce~ent theories developed by EPA and 

the Depa~aDent of Justice vill strengthen the Agency'• legal 

position in those ca••• where the ~ency ha• decided to pursue 

an enforcement action against a bankrupt party. 
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I~Ptn~ENTAT!ON 

This ~uidance updates t~e procedures contained in the 

existing bankruptcy and cost recovery policies. All future 

hazardous waste bankruptcy r~ferrels and settlements should 

follow this ~uidance. lf you have any questions concernin~ 

these procedures please contact Heidi Hughes of my office 

cc: F. Henry Habicht 11 
David T. ~uente 
C:ene A. Lucero 
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This memorandu~ is a clarification of the A~ency's 

9832.S 

policy re2ardin2 the recovPry of indirect costs in CERCI.A 
cost recovery actions. Previous memoranda from the Financial 
Hana2ement Oivisio~ transinitting yearly indirect cost 
~ultipliers have indicated that indirect costs must be claimed 
in all cost recovery actions ("Recoverin2 Indirect Costs 
Related to Superfund Site Cleanup," Vincette Goerl to Re~ional 
Financial Mana2e~ent Officers/Regions 1 - X, December 12, 1985; 
"Superfund !ntiirect ·cost Manual for Cost Recovery Purposes -
F'Y 1983 throu~h FY 1986," Morgan Kinghorn, March 1986). However, 
to avoid disruption of on~oin~ settlement negotiations with 
P.RPs in existing CERCLA Section 107 actions, and to avoid 
placin2 th~ ARency in an apparently inequitable posture before 
the court a~~udicatin~ the claim, it may not be appropriate to 
seek indirect costs in all on-~oing cases. 

The decision whether or not to seek indirect costs in 
existin~ cases will be made by the Re~iona after consultation 
with DOJ and with the concurrence of OECM and OWPE. The 
decision, ~hich will be made on a caae-by-case basis, will 
depend upon whether EPA haa disclosed the overall cost figure 
in either n~&otiation1 or formal diacovery and whether that 
f iJure has been the ·bas ii of the parties' aettlement 
ne~otiations. For those cases where no negotiations have 
occurred (and therefore the partie• have not relied upon a 
specific cost fiJure), but a coat figure has been produced 
durinJ discovery, the litigation team.should 1upplement the 
pertinent discovery and aeek indirect costs ao long a1 the 
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car:rlaint (particwlarly the prayer for relief re;ardin; costsl 
is broad enou;h to in=lude in=irect costs.1• 

For those cases ~here indirect costs for past activities 
will not be so~;ht !i.e., those cases that meet the criteria 
delineated acovel, the Re;ion should notify tne defendants at 
the next appro~riate op~ortunity, but no later than July 30, 
1986, that indirect costs associated with Agency activities 
undertaken after that date will be included in the Agency's 
demands. The defendants should also be notified, where 
ap~ropriate, that all indirect costs will be sou~ht if the case 
proceeds to trial.---

Of course, all new CERCLA Section 107 referrals must seek 
indirect costs. Accordingly, cost recovery canplaints filed in 
new cases should include indirect costs as part of the total 
amount soug~t and CE~CLA demand letters must include indirect 
costs as a ~ortion of tne total demand made upon potentially 
res?or.si~le parties. 

I~ yow have any ~~estions or. this ~olicy, contact 
David Van Slyke IOEC~-Waste) a: FTS 382-3082 or Janet Farella 
(OWPEl at FTS 382-203~. 

cc: Vince:te Goerl, FM~ 
Davie Buente, DOJ 

Oependin; upon the posture of the case, it ma~ ~ possible to 
arnend the complaint to include a request for indirect costs. 
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MEMORANDUM 

SUBJECT: Interim Guidance: Streamlining the CERCLA 
Sett.lement~· sion Process 

FROM: 

TO: 

ve-.._ ' 
J. Winsto Porter 
Assistant Administrator 
Off ice of Solid Waste ~Emergency Response 
~.. - \... . -~Co '· 

Thomas L. Adams, Jr. 
Assistant Administrate~ ~ r Enforcement 

and Compliance Monitori 

Regional Administrators, Regions I-X 
Waste Management Division Directors, Regions I-X 
Regional Counsels, ~egions I-X 

During th$ Administrator's Superfund Implementation Meeting 
of No~ember 19-20, 1986, several concepts were presented for 
streamlining and improving the CERCLA settlement decision process. 
Those concepts addressed three major areas: 

l. Negotiation P~eparation: 
2. Mana9ement Review of Settlement Decisions: and 
3. Deadline Manaoement. 

The purpose of this memorandum ia to ••t forth those concepts in 
greater detail and to define the roles, responsibilities and 
procedures necessary to implement this important initiative. 

BACKGROUND 

Onder CERCLA, EFA's goal has been and will continue to be to 
maximize the number of sites which can be cleaned up. Congress 
clearly indicated their support for this 9oal in the Section 122 
settlement procedures of the Superfund Amendments and' 
ReauthorizAtion Act of 1986 (SARA). That goal requires constant 
review of old policie• and'development of new measure• which 
promote privately financed response actions. 
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clearly, one important measure to encourage settlement is to 
maintain aggressive use of Section 106 administrative and judicial 
enforcement authoritiP.s to compel private party response (see 
Porter/Mays memorandum "Use of CERCLA Sl06 Judicial Authority-Short 
Term Strategy", dated July 8, 19861. The Office of Solid waste 
and Emergency Response (OSWER) has recently amended aspects of 
the Superfunc Comprehensive Accomplishments Plan (SCAP) to offset 
some of the attendant project delay due to CEPCLA Section 106 
litioation. Reaions may now reouest fundino for remedial desion 
(RO)-for enforcement lead sites.concurrent with their referral~ 
This approach not only ~inimizes the ti~e where no site action 
proceeds, but also puts the government in a stronger position at 
trial. Regions would be expected to pursue the litigation to 
completion absent extraordinary circu~stances or co~pelling 
public health concerns. 

Congress recognized the value of enhancing the settlement 
process in enacting SARA. The provisions for section 122 are 
oased in large part u~on tPA'~ Interim CE~CLA Settlement ?olicy 
(50 FR 5034) and are designed to increase patentially responsible 

. party CPRP) participaticn in res?~nse actions. The new provisions 
related to special notice, information sharing and neaotiation 
mcratoria are particularly important. They attempt to strike a 
balance between the com?~ting demands of prompting ~or@ settlements, 
conserving limited govern~ent re~ource~, ~nd ~inimizing the delay 
in the clean-up process. 

Additionally, our experience in the last six years has 
sho~n us that the way in which we manaoe other parts of the 
settlement process can also have dramatic effects on the·chances 
for successful negotiations. For example, setting deadlines too 
tightly can destroy the willingness·of PRPs to attempt to settl~. 
On the other hand, prolonged and inconclusive neqotia~ions can 
seriously delay response actions at a site. aased on our 
experience, and c~m~ents from the Peqions and other pa~ties 
involved in the process, the A~ency has concluded that there ~~e 
three areas, in addition to the matters covered by S~RA, where 
certain changes will help improve and streamline our process for 
conducting settlement discussions: 

• 
• 
• 

Negotiation Preparation: 
Manaae~ent Review of settle~ent Decisions: and 
Deadiine Management . 

Before describina these chanaes in the sections which follo~, 
a brief description of the problems that have been encountered 
will help to explain why this quidance has been prepared. 
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There are two kinds of problems sometimes associated with 
negotiation preparation: instances where EPA does not fully 
prepare itself for negotiations and instances where EPA does not 
facilitate the preparation of PRPs. Negotiations are occasionally 
begun without the benefit of government proposed settlement 
documents (e.g., a draft consent decree and technical support 
documents). Ideally, negotiating teams should have a strategy 
for settlement which addresses goals, interim milestones for 
continuing negotiations, firm schedules ~nd followup steps in the 
event settlement is not achieved. When EPA does not adequately 
plan, it is difficult for the government to live up to its 
responsibilities in moving discussions towards conclusion. 

Perhaps more important, though, are the issues related to 
our support of the PRP preparation process. PRPs at Superfund 
sites are often facing multi-million dollar liability. There are 
generally many of them (sometimes hundreds) and our success in 
negotiatio~s is greatly influenced by the extent to which the 
PRPs have the time and information to organize themselves. our 
occasional failure to give ~arly notice or to provide adequate 
information (including draft settlement documents) to PRPs has 
been clearly counterproductive. Conversely, in those instanc~s 
where notice has been.given early in the process, substantial 
information has been· made ava.ilable and where EPA has assisted 
in the formation of steering committees·(with or without third 
party assistance), we have been much more successful in settlement 
efforts. 

Prompt conclusion of some negotiations has also been 
occasionally hampered by breakdowns in EPA'• management review 
of settlement decisions. Su~erfund settlements have frequently 
posed issues which are difficult either because of their prece
dential nature or the sheer magnitude of th• clean-up. Delayed 
decisions often affect the willinoness of·PRPs to settle and 
always impair the cre~ibility of the neootiatin~ team. When 
delays have occurred, they are generally attributable to several 
factors •. In some instances, negotiating teams did not raise 
issues to management early in the process, and decisions ultimately 
are forced by crisis. In other eases, decisions ~eemingly can 
be made only by the highest leve'ls of Headquarters management. 
The relative inaceessability of those decision-makers to decide 
on critical issues in a timely way has sometimes been a major 
impediment to settlement. 
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The third problem area in the settlement process relates to 
managing deadlines for negotiations. In recognition of the fact 
that these are multi-party negotiations over complicated legal 
and technical issues, a reasonable.opportunity should be provided. 
However, guidelines must be established for bringing closure to 
issues so as not to excessively delay the clean-up at the site. 
At times, decisions are made to extend negotiations based on a 
showing of some subjective "progress", even where there is no 
concrete result to show for that progress. Decisions are sometimes 
made to continue negotiations based on concerns over future cost 
recovery actions. 

In order to substantially improve the CERCLA settlement 
process, attention must be given to solutions for each of the 
three areas discussed above. The framework set forth herein is 
intended as a major first step in that direction. However, 
refinement and modification of these steps will be considered 
based on your comments and ex~erience gained in the coming months. 

SETTLEMENT PROCESS IMPROVEMENTS 

Negotiation Preparation 

Regions should improve negotiation preparation through four 
activities: 

l. Earlier, Better Responsible Party Searches 
2. Earlier Notice and Information Exchange 
~. Initiating Discussions Earlier 
4. Preparation of a Strategy and Draft Settlement Documents. 

The PRP Search is the first step in the settlement process 
and is one of the most critical to success. Regions must pay 
close attention to both the timing and quality of the PRP search 
since i~adequate information on the identity of PRPs and their 
contributions can be a significant impediment to the PRPs 
organizing themselves to preaent an offer of settlement. Guidance 
and targets established under the SCAP now require that PRP 
searches be initiated concurrent vith the Expanded Site 
Investigation or National Priorities List CNPL) acorino quality 
assurance process. PRP searches ar~ required to be completed 
not later than th• year in whieh the sit• is propoa•d for the 
NPL. Contractor efforts should be supplemented by issuance of 
inforMation request letters or the. uae of admini~trative subpoenas 
Ca nev provision of SAllA) at the earliest possible time. It is 
imperative that these searches be comprehensive and of high 
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quality. That places a heavy responsibility on Regional staff 
to provide direction to and review of contractor efforts. In
house civil investigators will be hired and available to ~egions 
this year to assist in this effort. In addition, Headquarters 
staff from both OSWER and the Off.ice of Enforcement and Compliance 
Monitoring (OECM) will revise the the •potentially Responsible 
Party Search ~inua1• as well as present a training program 
for Regional staff and contractors on the conduct and review of 
PRP searches. That""'training should be initiated late this year. 
In the meantime, Regional staff should carefully evaluate the 
adequacy of PRP searches for sites scheduled for fund obligations 
or judicial referral during FY 87 and early FY 88 to determine 
whether supplemental work is necessary. 

Regions should give notice to PRPs of their potential 
liability through the traditional notice letters at the earliest 
practicable time and, in all cases, well in advance of initiating 
the negotiation moratorium. This is not to be confused with the 
Special Notice which triggers the moratorium as described in 
Sl22(e). (Guidance on Special Notice and the moratorium is forth
coming.) !t is not acceptable to postpone issuing notice until 
only the minimal time for negotiations remains prior to obligation 
of funds. Notice may be given to some parties where further 
investigation or ~nalysis is necessary to identify additional 
PRPs. 

Notice letters should routinely include infot'T'lation requests 
under Section 104(e) if not previously issued. Notice letters 
should to the maximum extent practicable also provide information 
as· to other PRPs (i.e. names, volumes contributed and rankings). 
In some eases, it may be more pratieal to provide this information 
after analyzino the responses to the info~ation requests. 

It is likewise important to initiate discussions with PRPs 
earlier in the process. While formal negotiations may not begin 
until after Special Notice and closer to the planned obli9ation 
date for lhe project, EPA ~hould encourage earlier d1scussions 
that vill further the process of educating the PRPs as to the 
site, EPA'• approach to it and t~e information we have that may 
bear on allocation or other pertinent matters. 

Th• litigation team 3ust also begin early the process of 
preparing draft settleme~t documents and a ne9otiation strategy. 
A draft Conaent Decree (or administrative order for Remedial 
Investigation/Feaaibility Study (RI/FS)) should be prepared 
along with any negotiation support documents outlining technical 
objectives to be presented at or ~afore the first negotiation 
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session. (Sote that a ·~egotiation Support Document" to be used 
as a technical attachment for an RI/FS settlement may be prepared 
by a contractor but nust be initiated well in advance of 
negotiations}. Regional staff should also prepare for regional 
management re~iew a negotiation strate~y which addresses: 

0 

0 

0 

initial positions on major issues with alternative and 
bottomline positions or statements of settle~ent objectives: 

schedul~ Eo~ negotiations which identifies not only the 
drop-dead date but also interim milestones at which 
negotiations can be evaluated for progress (date for good 
faith proposal ~ith line-by-line response to draft settle
ment document: date for resolution of major issues related 
to scope of work, funding arrangements, reimbursement: 
date for receipt of all necessary submittals from PRPs 
such as technical attachments, preauthorization requests, 
trust agreements, etc): 

strategy and schedule for action aQainst PRPs in the 
event negotiations are unsuccessful (i.e., issuance of 
unilateral Administrative Order (AO) concurrent with 
Remedial Desi~n (RO} obligation, Saction 106 
referral, etc). 

The timing of most of these activities. is critical and in 
many cases will ba related to the proposed date of obligation of 
funds. · For that reason, management attention to the entire site 
management planning process is critical to ensure that the requi~ed 
activities at sites are properly sequenced. In order to assist 
you in this, attached for your Region is an Enforcement Confidential 
printout taken from the Integrated SCAP which shows the status 
of key settlement -related ~ctivities for sites with planned 
obligations during FY 87 or FY 88. (Attachment I) 

Management Review of Settlement Decisions 

To help improve the manaqement review of settlement•, this 
section seta out rolea and ·accountability in the decision process. 
In addition, it add• two new elements to focua and streamline 
policy review: 

• A Settlement Decision Committee (SOC); and the 
• Assistant Adminiatr•tor (AA) Level Review Team. 

The existing negotiation team approach will continue to be th~ 
primary vehicle for developing settlements. The negotiation team 
will routinely be comprised of a representative from the Waste . 
Management Division and a representative from the Off ice of Regional 
Counsel. Department of Justice {DO~), OECM, the Office of Waste 
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Programs Enforcement (OWPEl ~taff and appropriate State reeresenta
tives may participate as necessary. The responsibilities of the 
negotiation team are to: 

0 

0 

0 

0 

0 

ensure that PRP searches, notice and information exchange 
are properly scheduled and co~pleted; 

devel~p a comprehensive ne~otiations strategy in advance 
of negotiations: 

develop and share draft settlement documents, includina 
technical scopes of •ork, in advance of ne9otiations; 

conduct negotiations; and 

raise issues to the ?eaional ~dministratcr, and where 
necessary, to the Settiement uecision Committee for 
resolution. 

The Reaional Administrator, in consultation with DCJ, is 
exoected to be the orimary decision-maker on CERCLA settlement 
issues. Administrative settlements for RI/FS are fully the 
Regional Administrator's responsibility. OSWFR and OEC~ con
currence continues to be reouired on remedial settlements. In 
particular, certain ~ajor or precedential issues in Remedial 
Design/Remedial Action (RD/RA) necotiations should be referred 
for early Headauarters· resolution: Those issues include mixed 
funding or preauthorization arranaements, broad releases, 
.£!. minimis settlements, deferred pay~ent schemes, and remedies 
that deviate sicnificantlv from the Record of Decision (ROD). 
Mor~ detailed g~idance on.those issues will be prepared and mad~ 
available to you in the coming months. 

At the same time such guidance is being prepared, H~a~auarters 
will develop an oversight program that ensures ~uality and con
sistency in Regional program ad~inistration, and provides sufficient 
feedback to allow future policy adjustments. Once quidance is 
finalized, some experience has been gained, and the oversight 
program is in·place, we ~ully exDect that the ~egional Administrator 
will have broad authority ·to reach settlement decisions within the 
framework of that guirlance. In the meantime, initial delegations 
of certain new authorities will be limited by consultation or 
concurrence reouirements. ~fter a period of experience, waivers 
of concurrence may be made to those ~egions which demonstrate 
continuous quality and consistency in administering the CERCLA 
enforcement process. At this point, which is likely to occur 
within approximately one year, OSWER and OECM will largely fill ~n 
oversight role, assuring effective settlements consistent with 
applicable guidance and develo9ing additional guidance as necessary. 
That role will also include periodically reviewing whether waivers 
of concurrence remain justified. 
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In the interim, a Settlement Decision Committee (SOC) has been 

created in Headquarters to provide timely action on issues which 
require Headquarters review. The SOC will be made up of the 
following individuals: 

Chair: Gene A. Lucero, Director, OWPE 
Members: Edward E. Reich, Associate Enforcement Counsel for Waste, 

OECM 
David T. Buente, Chief, Environmental Enforcement Section, 

DOJ 
Basil G. Constantelos, Director, Waste Management Division, 

Region V 
Bruce Diamond, Regional Counsel, Region III 

Henry L. Longest, Director, Office of Emergency and 
Remedial Fesponse (OERR) (when necessary) 

Regional representatives to the snc will be rotated every six 
months. The SDC will meet approximately every 3-4 weeks, or more 
often if necessary. Its primary responsibility will be to coordin
ate decisions on policy issues raised by Regions. Most settlement 
issues requiring Headquarters review will be resolved at this 
level. The Chief, Compliance Branch, CERCLA Enforcement Division 
(CED), OWPE will serve as secretary for the SOC and will coordinate 
communicating policy decisions to the affected Region, and more 
broadly where decisions create precedent which may be transferable 
to ~ther sites. The SOC will also monitor Regions' ·progress towards 
f i.nalizing settlements, paying particulary close attention to 
pending deadlines. 

Regions should access the soc through either OECM-Waste or 
the CERCLA Enforcement Division, OWPE. Regions should be prepared 
to provide a brief summary of the issue, options and their 
recommendation. Regions may, at their discretion, attend the SOC 
meeting to present or elaborate on the issue. (More detailed 
procedures will be established by the SOC.) 

The A•sistant Administrator Review Team which was established 
during April 1986, will become a formal part of the management 
review and decision-making process. The group will be chaired by 
the AA•OSWER and include the AA•OECM and the Assistant Attorney 
General for Lands and Natural Resources, OOJ. The ~rimary function 
of this Team will be to provide overall policy direction on 
settlement concepts, but will also be available to resolve major 
policy issues specific to sites where necessary, as determined by 
the soc. The AA Review Team will meet at least quarterly, but 
may convene more frequently, if required by circumstances. As 
Chair of the AA Review Team, the AA-OSWER must approve extensions 
of negotiations beyond the 30 day authority granted to Regional 
Administrators below. 
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Deadline Management 

. Effe7tiv~ management of negotiations in the CERCLA program 
will require increase management attention both in Regions and 
Headquarters. In order to facilitate the management overview 
that will be Aecessary, particularly within both the program and 
counsel's office in the Region, OSWER will provide to you periodic 
reports from the Integrate~ SCAP, similar to Attachment I, which 
highlight negotiations in progress or planned for the next quarter. 
Headquarters staff and management will use these reports to trac~ 
the progress of and preparation for negotiations. 

Recognizing th~ complexity of CERCLA settlement discussions, 
it is clear that there will ~e instanc~s where extension of 
discussion beyond the moratorium period will be appropriate. The 
framework for considering extensions includes: 

l. Thirty day Extension by the Regional Administrators 
2. Additional Extension by AA-OSWER in Exceptional 

Circumstanc~s 

While the SARA Section 122 ~revision~ related to special 
notice and negotiation ~oratoria are discretionary, EPA policy 
will be that those 9rovisions should generally be employed. 
Section 122 provides ~or up to a 120 day moratorium before remedial 
action, during which time £PA. may not initiate enforcement action 
or remedial action. The full moratorium period is conditioned on 
receiving a good faith offer from the PRPs within 60 days. In its 
absence, the moratorium expires after 60 days. ·LNote that while 
EPA may proceed with design work, as a general rul~ we will not.) 
Where adequate preparation as discussed above has preceded special 
notice, Regions should generally be able ·to conclude negotiations, 
or at a minimum, resolve all major issues during that period. 
While negotiation extensions should not be encouraged, Regional 
Administrators may grant extensions to negotiations when it is 
believed·that a settlement is likely and imminent. However, this 
period should not to exceed 30 days. 

Purther extension of negotiations beyond that 30 day period 
may be approved only by the AA-OSWER. Absent that approval, 
Regions are expected to move foi:ward with Fund-financed action, 
administrative order or judicial referral where appropriate. 
(Not• that negotiations may be .resumed at any point a~ter referral 
and filinq of a Section 106 action.) Extension• will be granted 
only in rare and extraordinary circUl'llstanc•• and will generally 
be for short duration where the expectation ia that final agreement 
is imminent. Requests for extenaion should be made by the Regional 
Administrator in writing through the Director, OWPE to the AA-OSWER 
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and should set out succinctly: 1) the length of extension re
quested; 2) status of negotiations (issues resolved and those 
unresolved); 3) justification for extension: and 4) actions to be 
taken in the event that negotiations are unsuccessful. The AA-OSWER 
will only consioer requests for extensions made by the Re~ional 
Administrator and not direct requests made by PRPs. 

In order to avoid any misunderstanding, these limitations 
should be communicated to the PRPs early in any discussions. 
Moreover, the schedule for negotiations, so long as it respect3 
these deadlines, is always open to adiustment by agreement among 
the parties. 

As discussed earlier, it is important to reco~nize that 
negotiations are not limited to the 120 day period established by 
the special notice provisions of the law. Information requests 
and traditional notice letters should be sent as soon as possible, 
and initial discussions should almost always occur with PRPs before 
the special notice is provided. We are developin~ more detailed 
guiuance on notice letters, and the use of the special notice 
procedures, and we anticipate circulating this guidance for 
comment within the next =onth. 

One of the lessons learned as a result of the limited April
May 19~6 funding during the Superfund slowdown was that there are 
benefits derived by having several settlements which are on a 
parallel and firm schedule for final resolution. Not onlv did we 
find that firm schedules tend to force issues to resolution, ~\rt 
it proved to facilitate management review in that ~ites with 
similar issues could be dealt with concurrentlv. In order to 
extend this "clustering" effect, OSWER is considering including 
in the FY 88 Strategic Planning and Management System (SPMS) 
commitments a target for completion of ao/RA ne-otiations. 

Approach for RI/FS Negotiations 

In light of the dele~ation of RI/FS decisions, much of the 
above proceaa 1• not relevant for R!/FS negotiation•. 'n\e Agency 
continues to encourage PRP conduct of RI/FS in appropriate 
circumstancea (••• 'nloaas/ Price memorandum "Participation of 
Potentially Reaponaible Parties ·in Development of Remedial 
Inve1tigacion and Feaaibility Studiea", dated March 21, 19A4). 
RI/FS settlement lasuea should generally be resolved by the ae~ional 
Administrator and need not be 1ubaitted to the SDC or the AA-level 
review group. Section 122 authorize• a 90 day moratorium for 
negotiations, conditioned on receiving a good faith offer from 
PRPs within 60 days of special notice. R••ional Administrator• 
have discretion to terminate or extend negotiations after 90 davs. 
However, extension of negotiations bevond an additional 30 davs 
should be authorized by the Regional Administrator only in 
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limited cases. The points made above in Negotiation Preparation 
are equally applicable to Rl/FS negotiations, with the exception 
that negotiation strategies do not require Headquarters review. 

SUMMARY 

Implementation of these steps to streamline the settlement 
process was identified by the Administrator as one of his hi~hest 
priorities under SARA. We urge you to ~ive this topic the same 
priority in your Regions and provide a commensurate level of 
management attention. 

If you have any questions about these measures or thei~ 
implementation, please contact either of us directly. 

Attachment 

cc: Superfund Branch Chiefs 
Regional Counsel RCRA/CERCLA Branch Chiefs 
Enforcement Section Chiefs 
Gene A. Lucero 
Henry Longest 
Ed Reich 
Jack Stanton 
Russ 'Wyer 

· David Buente 
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0..- ... , .. ,.. Y_A.,_,..... 
~~,.,~
~ 
tn. Doc. 17•U1U l'u.llt s-z74': ~ -J 
~COOi-..... 

(llla.-aan' ... 

Supertund,,...,... NcN~ 
,.,..., •• , Alac:mtkw• of 
fh1pan1IU1ty (NllAR) 

awa. Enviromnental Protldion 
AlccJ. 
ACnOM: Reque1t for public commenL 

•-•"-Section 122(e)(3) of the 
Superfund Amendmenta and 
Reauthorization Act of 1918 (SA.RA). 
which amended the Comprehensive 
Environmental RnponH. 
Compensation. and Uabillty Act 
(CERCLA). requires the EnVU'Onmental 
Protection A,ency (EPA) to develop 
JU,idelin11 for preparin1 nonbindinl 
pteliminary allocations or retpOMibility 
(NBA.JU). EPA 11 publ~hing today the 
lDtemn Gu.idelinn for Prepanns 
Nonbindi11f Preliminary AJJocaaota of 
Responsibility to announce that the 
l\lidelinn ere in effect and ro aolidt 
public conun1nt on them. 
DAft: Conunmu muat be provided on or 
befort July 'Z'l. 1881. 
ADDtlllSI' Commtnta should be 
addntHed to Debbie Wood. U.S. 
Environmental Protection AaencY. 
Office of Waste ProsJ'ama Enlorcem111t. 
WH-527. M>l M SL SW" w aahinaton. 
DC2Dt80. 
lllOR PURTtmt .......... T1011 CONTACT: 
Debbie Wood. U.S. Envirorut1ental 
Protection Asency. Office or Waate 
Pro,:ams Enforcement. WH-Sr. 40'1 M 
St. SW" W ubinston. DC 204eO. (=) 
3D-300Z 
.,.,,.,_,,,ARY ~-ATJOIC Aa 
deftlled ill MCtton U2{1)(3){A) of SARA. 
l.D NBAR ia an allocation by EPA amq. 
potentially rttponalblt partiea (PRPa) of 
percnt1,. of total NlpoaN co.a. et• 
facility. The purpoee of NBA.Rt la to 
promote exptdjlld ..W.ment. NB.Us 
are not bindinl oa die ptl'nmr.lt or 
PRPa: they caaaot be admitt.d 11 
tvtdence or rniewed in any judicial 
proceeding. incbadina dtizlft Maita. 
Whether to prepatt an NBAR at any 
particular CERCLA 1it1 ia a daciaioD 
within EPA., diacretion. 

EPA will conaider pnpa:ina en h'BAR 
11 a lit• If It •.P,.an that an NIAil may 
help to promote •tu.mtnL Still. NBIJla 
will not be routine. In pneraL IPA·a 
pollc:y ii that PRP9 1bould work oat 
amoq themaeJv" 4uHtion1 al how 

..cla •cb will paJ tMrard tertlt1MDt at ..... 
Comnwnta may addNll tbe over.l1 
·~ aua m iH mamm JU.ideJiDel 
or fQC\11 on ny aspect of it. EPA 
pu1lcal&riy IOlic:lta CCllUIMlt OQ 

•~ate facton to aaalidtr in 
~ perccta .. allocatioM for 
OWDera. opeRtorL and truspofttn. 
n. policiel and p?OCedww tet forth 

ID tbe illtertm pidelinet art pidance to 
!PA 1111ployen. Thi interim l\lidtiln• 
iDc:hMle IJlf~m.nt polic:i• and 
internal pracitdUNI that art not 
appt0prtat1 or n9Cnllry subjects for 
nileaalrins. Thaa. the twdtllnet do not 
c:aaatttut• nalmnakins by EPA and may 
DOl be ralied on to c:re.te 1 1ubstantive 
or procedunJ n,ht 01 ben.nt 
mfcarcaable by any other peno11. EPA 
may, thertfor-e. take action that ia at 
variance with polldu and proc.dures 
coatained in thi1 document 

EPA ia publiahina the Interim 
,Wdelina to provide Wide public 
dittlibution of infonnation on lhi1 
all)eet of SA.RA impl1meatatio11. and to 
1•in the be!\tfit of public comment. The 
interim ,Wdelinea follow: 

Dated: May lL 11117. 
i..w.n-.a. 
Adzllirtl6ll'fltor. 

IN'TERl.\f Cl!IDEl.JNES FOR 
PREPARING NONBINDlNC 
PRELlMlNARY· Al.LOCATIONS OF 
RESPoNSIBlUTY 
L buroduc:tion 

Section U2(1)(3) of the Supetftmd 
Amendments and Reauthort:ation Act 
o( 1186 (SAR.A). Pub. L. No. -...99. 
wbieh amended the Comprehe111ive 
EnVironment&l Reaponat. 
Cotnpanaation. and Liability Act of lllO 
(CERCLA). U U.S.C. Slll011t Nfl~ 
NqWNI the Environmental Protection 
AlencY (EPA) to ~lop pideliul for 
pNperiq nonbindiq prsliminuy 
allocaUou of rapon1ibil!ty CNBARal
Aa cWiMd iQ lldiGD UZ(11(3)(Al- u 
NIA& ii an lllloc:atiOb by EPA U10D1 
potaJielly rnpomibl. paniet (PRPa) of 
petCentqn of cot.al 1-ponae C01t1 at a 
facility. SARA authort:es EPA to 
provide ~lk\RI at ill diac:etion. SBARa 
an a tool EPA may ue in app:opriata 
e&1e1 to promote rtmedial wttlementa. 

NBAlla will allocata 100 parcant of 
rap.>ftff COlta amona PRPI. The 
diacntion to pnpart an NBAlt dOM not 
cbeqe &M aoa1 of the intarim CERCLA 
.. ttietneftl policy. published It 50 FR 
IGM (February s. UISl- to acbien 100 
l*"Cmt of.cleam&11 or cosu in 
..ulaleat. 

la prepartns an NBAJl. EPA IUJ 
COUki8t luch fec:ton U YOlUIDI. 

tmUctty. and mobility o( buudou 
MDetanca contrtbulld to tbt lite by 
PRPI. ud otbet Nftil!Mllt crii.ria 
iDdlldH in the illtefim ftttiement poliCJ 
(50 FR 5034. 5037-ama). 11lt llttlelunt 
c::rit8ria indud• •trlftlth oe mdenca 
tnciDC the WIS1el at a aitl to PllPa, 
ability of PRPa to pa1. litiptm riW in 
procncilns to trial. pablic illtentt 
conaiderationa. precedcnti&J nlue, 
nlue or obtailli.na a prt11nt sam certam. 
iaequitin and llF&Y&Cint fac:torl. and 
Uhlrl of lM C8M that mnaiDI after 
MttltmenL 

Al! NBAR ia QOt bin~ oa the 
pa=cit or Pit.Pa: it cunot be 
admitted a1 mdtDCt or r.viawed in any 
jadici&1 proc:eedina. iDdudinl citizen 
nHI. An NB.AR ii prtliminuy ID the 
Mnat that PRPI arc frn to adjult the 
pen:entap• alloc:attd by EPA amoca 
thtmMlvn. 

Should EPA ct.c:ide to prspare an 
NBAR.. it will DC>rmaily be prepared 
dunna the remedial invQti&atioa ud 
fusibility 1nady (Rl/FS}. ud proYided 
to PRPs •• IOCHl u practicable. but not 
le11r tban completion of th• RJ/FS for 
the lite. The Nll:\R proam wall 
normally be YMd only ill e&HI where 
the m.c:retiorwy aped&! notice 
proc:eduru of aecuoa 1:2{e) are 
invoked. 

Followms ~entatio11 of an NllAll to 
PRPa. PRPI ha,,. an oppe>rtwiity to ofltr 
to llDdartUt or finance clHnup. £PA 
Dead consider only aubstannal offers. A 
-.at>.sutial offer ii dtiiDed ill par\ IV of 
th"' pidelin ... EPA ~t provide • 
written expla!lltion to PRPI if it "'iects 
a aubatanti•I offer baaed on an 'N8AR. 
Under Nction tz:t•>f3lltl. the deciaion 
to re}*et a 1ut>.tan:al ofter based on an 
NBAR ia not 1ubject to jucilaal revtew. 

Section U2{e)(3)(DI stat11 th11 L'W 
coata incurrr.'! by EPA in prep•rillf aa 
NBAR shall be rtimbur1td by PRJ>a 
whOM offsr la ace9Pted. If a 11ttltmtnt 
offer ia not ac:c.pted. NBAR pNParation 
CO.ti are CODlldered l"ISpoMI COltl 

adm'SARA. 
D. W1ml To u .. die NBi\Jl 

The NBAR ii rneut to promote 
Nttlemcnt and. thut. reduce tnnsaction 
coata. Gcnena:.Iy. EPA will con1uier 
NBAR pr9p&r&tJcm wb1n it apJMt•rt that 
en NllAR m1y hell> to promote 
nttltment. EPA wtU Si\•e partiC'Jl.tr 
can1iceration to pr1;>&:".r.S1 an !'li"B.A.::t 
whennu a •ilnlflc:ant ;>e:c9nl•91! of 
PRPI at a tit• rwqunt one. What 
contbtulll a •ifnilicant perant•t~ i1 • 
caM-Speciftc detftmin1t1on. R .. 1on1 
lboWd aoN die em~ ol the NB.tJl 
proc:eu ill ell prHU/FS notice lettm. 
ud tndicatt itl ,,otttnial 1vailabillty tr 
rwqv"ted by a lipiftwlt ~ta .. of 
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PRPs within 30 daya of Neeipt of the 
notice. 

Tbert are cert&~ aituatioaa wbeN an 
NBAJt 111.11 be puticularty appropriate. 
For example. in a caaa that i!mllvet 
federal qencia a1 PRPI. preparina an 
NBAJt in order to a1certain the 
percentase of federal apncy 
re1ponaibility ii likely to promote 
aettJement evsn though a liFificant 
parc:entap of PRPt did not reqant IL 
Similarly. if a 1tat1 or mwucipality ia 
involved at a 1lte 11 a PRP, NBAR 
preparation may b9 deemed likaly to 
promote aettlemenl Or. it miaht be 
appropriate to prepare an NBAR in a 
CAM with a larae number of PRPI 
incluciina. perhaps. a aiznble de 
minimi1 cona,,,tnL An NBAR may help 
coalnce a pNV'ioualy unoraanized PRP 
F'OUJ) into a 11.eerina committee. and 
thus promote settlement 

There are also 1ituation1 where an 
!\'BAR should Pl"Dbably not be prepared. 
~or example. it may be clear very early 
m the proceu that there ii insufficient 
information available on which to base 
an NBAR. or that the number of PRPs 
not de mirrimi1is10 amall that an NBAR 
would not expedite settlement. In sorne 
cases it may seem that an eqwtable 
settlement can be more expeditioualy or 
effectively achieved without use of 
NBAR procedurea. There may also be 
CAMI wberw NBAR preparation ii ruled 
out becaUH an allocation for the lite ia 
already beiq prep&Nd by or for PRPs. 

Alain. whether to pr.pare an NBAll 
at any particular site, includina any 
state enforcement lead lite. ii a decision 
within EPA'• discretion and will depend 
on the particular circwn1t1nce1 of each 
case. The deciJ1on whether 10 prepare 
an NBAR at any particular site ruta 
with the Rqional Administrator. 

IF EPA decides to prepare an NBAR. it 
will notify PRPs of that fact in writina 11 
early u it fcaaible. All NBAR 
notification abould specify tbat tbe 
decition to prepare an NBAR 11 
diM:ntionary and ii contmtnt. at a 
minimum. upon the availabilitJ of 
nfficimt data. 

DLHowTlt ...... uNLU 
The .,.,... of tbe NIAil la to 

promote expedited Mttllment. dms 
minimiztnt lnmac:tiaa CGltl: an NIAil 
must be~ ill a fair. ellldat. 
and prqmattc llWIMf', For limplidtJ 
and other prac:tical NUOU. tbe 
allocation prac:na pnaented bare la 
bued primarily upon volume UMI tbe 
1ettlemat criteria. 

EPA coaaideted and Njectad modelt 
baaed on toxicity bec:aUM of the 
complexity of their applic:atioD and th• 
lack of qrNZDent amoas tbe tcientiflc: 
community about desrna of. toxicity of 

speci!c huardou aabllallclt and 
synaptic elfldl. Alto. tmcity ii 
lllU&lly causally Nlatad to tbe coat of 
cleanup foroaly. f.- ..U.1anc1a (e .... 
PCBa. dioxin). 

Still tbe allocation procea pNHDted 
bare ii not intanded to be aclusiva. 
Tbtn wilL of coune. be ca1e1 where 
other factors. such u toxicity or 
mobility, must cake priority ill the 
interests of faimeu to d:ae pvtia. If a 
Region prefers to aae another allocation 
proc:ina. it sboald con&r wttb tha 
Director of the OfBet of Wute 
Prosraml Enforc:emat prior to Rich UL 

Ac:tivitiet iDYo1Yed in canductina ID 
NB.AR fall iato two major catasories: 
Information c:oU.c:tioD and a11111!M!!L 
and allocation. 

lrt/onnatiorr Coll.ctiorr and A..uumant 
While qsraaive'information 

collection afforu oc:c:ur in every caH. 
additional information may be 
necessary for NBAR purposes. 
Additional information on actual volume 
and 1pecific w11te1 with r.1pect to each 
PRP at an NBAR site may be required. 

Section 12(e){3}(B) of SARA 
authomu EPA to subpoena witnnses 
and documents. Section tOt{e) of 
CERCl.A. a1 amended by SARA. 
authorize• EPA to obtain acces1 to 
information about a person·• ability to 
pay and about the aaan and quantity 
ofbazardom subttanca pnerated. 
tzwated. stored. or d:iapoMd of by that 
person. Tbe1e autboritia may be med 
to lather data for ID NBAlt. 

Subpoena of WitnnNa. authom.d by 
HCtlon 1%2 (e)(3){B). may be mad in 
some cues •• put of the information 
collection proceaa. Considerable cas.e
speciftc iudsment muat be exercised 
about the exterlt to which the subpoena 
authority will be aaed due to ill 
relOlU'C:.intaDlive nature. 

lnfonnl tion beiq collected mutt be 
re'riewed by t9Cbnical and letal staff u 
it ii recmved so that pertinant 
information may be called and p,a IDd 
~ ldellua.d. CoUec:Uan 
ad ••nmwt d'ortl lhoaJd be 
c:ompa.t.d bJ till ead of tbe IL 10 tbtt 
tbe aDoc:atioa cu be_,~"' tDI 
end of tbe PS. 

On the bail of tnformation collKtion 
ad &I I I I JV4Dt efforla. IPA will 
determiM tbe WUUI 1JP11 ud wohuMi 
fDr w:b PRP. Tldl ftiametrtc rankiDI ii 
part of tbe mfonD&tloll 1bat mut be 
prln'idld with a JIN clMmap mpU&tion 
~aotlol~. 

The 1-sislatiw !dttorJ of llCtioD uz 
-- that tbe aDocalim ju.elf ehoald be 
made by federal wp1o,-. Comaltutl 
or 1tate1 with oooperattn qrMIDenll 
mar umt m tbe laformation ptberinl 
and UlllllDlllt pbaae of tba allocadoll 

procna. n. alloc:ation ... of Ul~ 
NIAJl cu be - e!ectiveiy 
aadertakan "' tat aam. tec:hnic:al 
lep.I J*IOMl wbo cm.cted the 
in1ormauao c:oGectton and u ... sment 
efforts. 

All«:ation 

ID moat cues. Wbta at 1 site ii 
c:ommiDlled &Dd therefore iDdivilibJ.. 
mm=i.,,._. wute cues. tbe ftNt step 
ill the allocation pDue O( ID N8AR ii 
allocate Ull pel'Cllllt of rupomibility 
amq ,_.,..trn. buecl on the volum 
each coatrltlGtad. n. product of this 
ltap will oftlD elmer from the YOlumett 
rukiDa paovidMI wtth special notiC8 
lettan lMicaue 1Df wa1ta that ii 
attributab!. to animown partiet ii 
allocated to kDowD partiH iD proportic 
to their YOlume. 

lD a limited mimber of caan. it la 
possible to link particular r.medial 
activities with spedftc wute typ11 an1 
volumn. For axmDJ>le. iD the euy but 
rare case or divisible wute. th• cost o 
remOvina barrels from a warehouse on 
Ja.rser 1it1 can be llJ)arately attributec 
to the contributors of the bamia. Or. t: 
cost of im:inel"atinl IOil c:ontaminatad 
solely by PCBa can be attributad to PC 
contributors. Wher9 it la pollible to de 
so. wuta t1J)lt and YOlumes tbat 
neceuitata panic:War mnedial activi.lll 
Will be fWlJ anztl),stad to tha 
appropriate CODtrtbuton. 

ne MCODd _,, m tbe allocation 
phue of tbe NBAR J'roc:eM invol"9 
Mijultmentl bued on c:muidlf9tion of 
the Mtt.iement criteria. Any peteentqE 
·allocated to a dafmlct or impacwii0\11 
party should be rnlloc:ated. Wherw 
a1'Pf0Priate, cndit may be liven for a: 
PRP contributiom to Rl/FS and/ or 
removal adiTitiel at tbe lite. 

lD addition. percentqn of 
responaibilitJ should be allocated to 
8nanci11l1 YiatMe OWDera. operators 11 
tnmponers. How much to allocate to 
IW:b partiH ii I CUHpecific decision 
baaed QpoD camideratioD of the 
..uJement cn..na. 

ID .-.L ,,,,,_/opcnt« culpabili 
ii a ... tftcem fKtor in d.tatmiDiDI U: 
pel'CIDtql ol ftlPOGllbility to be 
allocated. For uample. a commen:ial 
owmr ud/or operator that ma.nqecl 
wuta bedlJ ailaakl receive a hilber 
allocatklll .... puem. 
~ 1udowDc that doan' 
qullfJ u bmoomt aDder' MCtion 
UZ(a}(l)(B) a/SARA. Tha relative 
aDocatioll ...... IUCC8lliYI OWDel'I 
ad/or apenean ma1 bl deteJ'mimd. 
.-. all odm circmnlt&JIQI an equ1 
bJ tbe rtlatm leqtJl of time each 
...... Ulli/• opent9d tba lita. 
TIUlpOrtlt allocationl may be bued 
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oc ....._ takiDa mto accowit 
appropn.te comideratkml nch •• 
packqi.na and placement of wutt at a 
1ite. Detailed ,Wdaac:e on &lJoc:atiozu 
for tranlporten. ownen. and operaton 
may be prepand at a later date on the 
ba1i1 of expericce l&Dder thNe interim 
pidelinn. 

Aa•in. an NB.All will allocate 100 
percent of respo11M cotta. because the 
pl ia to achieve 100 percent of cleanup 
or coats in aettiemenL 

rv. orr .. laed oa NBA:RS 
Once the technical and lesal 

personnel complete the NBAR. the 
nwnerical i.aulta will be tranlmitted in 
writiq to PRPa. EPA will not provide a 
detailed explanation for the rnulta. due 
to the tnforcement-Mftlitive naiur. of 
the ded.aicma involved. EPA will provide 
a ,.ner.I explan.tion of tht ratiorule 
uted in prepann, the NBAR. Data 
1athered in the information collection 
p.baae may be made availeble to PRP1. 

EPA will proVlde the NBAR results to 
PRPI u early a1 po11ible. !be sooner 
PRPt receive the multi. the more time 
they have to orpnizl amona themselves 
and nesotiete with EPA on remedy. A 
limited period ahouJd be provided for 
PRPt to dipst the NBAR resulu before 
notice for cleanup nerotiationa ia sent. 

EPA will attempt to complete the 
NBA.R before aelectioa of a pnrferred 
remedy and public comment. or at·leut 
prior to the Record of Deci1iOD (ROD). 

Special notice under nc:tion 
1%2ieJ(2JCAI of SARA will se:ierally be 
provided prior to cleanup negotiations in 
cans where •n NBAR it used. lf within 
eo day1 of special notice for cleanup 
neaouations. EPA reeeiv11 no offer for 
11ttlement. it may proceed as usual with 
action under section 104 or 106 of 
CERCLA. U EPA receivea an offer that i1 
not a 1ub1tantial/l<>Od faith proposal it 
should so notify the PRPs before 
proc:Hciing with action under MCtion 
104or106. 

A SoOd faith t>ffer ii an offer in writifta 
in which PRPs make a lhowinl of thm 
quallficatioru and wtlllnpe11 to 
conduct or ftnance tbe major elementa 
of the remedy. A .u.t&ntial offer mutt 
m"t three c:ntena. Fint. it mutt equal or 
exceed the c:mnvlati" allucated 1haru 
of thoM makiq the offer. Second. it 
mutt amount to a predominant portion 
of cleanup eotta. Tbird. it mut be 
acceptable to EPA in r91ard to all other 
terms and conditions. such u releaH 
prov;1iona or dtsjute rnolution 
mechani1ma. 

U EPA rec:eiva a aubttantial/IOOCI 
faith offer within llO days of tptdal 
notica for duaup. EPA will provide an 
additional eo days for M90tiaticm. U an 
qrHJnent for remedial action ii 

r...c:bed. it must be .mbodied in a 
CDDMDt dean. The State aboWd be 
kept appneed of nesotiationl if it 
cboosn not to pal'tidpete. Sbou.ld 
De90tiaticnu for settlement beted on aa 
NBAR fail a MCtion 108 unilateral order 
or civil action may be QUd to initiate 
remedial action. ShouJd EPA proceed 
With cleanup under section l<K. th• 
NBAR may 1till be uefW iD dnelopm, 
d.mand linen for a MCtion 10'7 coat 
NC0Vlf1 acti0'1. 

De Illini.mi• and mixed fundlq 
Mttl1ments. also authoriDd by 11c:tion 
uz.. may occar in combination with an 
NBAR. Whether l!P2' wi.II accept a 
l!1bted hmdlq or de minimil lft'Opou.l at 
an NBAR aitl will ~ OD the raulta 
of additional anaJ,... tpee!.fically 
d11isned to evaluate lllCh Pft71»0aals. 

UEPA rejects a sub1tantial/aood faith 
offer. it must provide a written 
explanation to the PRPI. after 
consultation with DOJ and review at 
EPA Headquanen. In 1enenL rejection 
of a 1ub1tantial offer that ii sufficient in 
amount ii likely to be bued on failunt 
to reach asreement on terms and 
conditiona. After a written explanation 
for rejection of a 1ub1tantial/1ood fajth 
offer is 1enL EPA uy proc:Hd UDdet 
11ction 10. or 108. 
(FR Doc. 11-1%114 Filed 5-Z:'...,: 9:45 Ill\) 
~CODI-.-

[Oll'TS-14007~ llRL-not-1 J 

Toxic aftd Hmrdous $Wsta11e91 
Control; Contntctor Md SUbcontr8Ctor 
Acceaa to Confidential luaineu 
Information 

AGINC:r. £nviror.mental Protection 
Agency (EPAJ. 
AC'TIOIC Notice. 

SUMllAlt1': EPA ha1 authorized HVer&l 
contractors and 1ubcoi:uractors lot 
acceu to m!ormation aubmitted to EPA 
under vanous Hetiana of tbe Toxic 
Subttanctt Control Mt (TSCA). Some 
of tbe information may be claimed or 
determined to be conftdential bulin111 
information (CBI). 
llOtt PUWTMllt ...,_.."°"CONTACT: 
Edward A. Klein. Director. TSCA 
Aaa11tance Office (TS-79Q). Office of 
Toxic Substanc:a. Eimroamental 

. Protection Apncy. Room i-143. 401 M 
Street SW. Wuhiqton. DC 20tllO (ZOZ-
556-HCM). 

"""' WARY .aNIATMMC: Under 
TSCA. EPA must detenniM wHt.bar the 
manUfacture. procnaiQI. diatrilNtiOll in 
commarca. me. or diqotaJ of c:ctain 
chemical 1ub1taaca or mixtm'll may 
pr9Mllt an unreuonable riak of lDjury to 
bwun health or the esmronm.aL New 

cbcmical 1ub1tancn. i.e. those not 
U.ttd on the TSCA Inventory of 
Chemical Subttances. are n&luated by 
EPA undu 11Ction 5 ofTSCA. Exi1tin1 
chemical 1Ubstaneet.1J1t.d on the T'SCA 
Inventory. are evaluated by the Aaenr:y 
under MCtions 4. e. 7. and a of TSCA. 
Section 12 require• a penon to r.port 
hi1 or her intent to eX1>0rt certain 
chemical subswscn to foreilfl 
c:ountriu. 

ln accordanct with 40 CFR. 2.318(j), 
EPA baa determined that the followina 
coiuracton and 1ubcoatractor1 will 
r.quire accn1 to CBI 1 i 'ttcc1 to EPA 
u:nder TSCA to 1w:eaufully perform 
worX under tbe contracts descrtbed i.n 
t.be followinl unill of this notice. 

L Pmioualy AJaw.almd Coatract 

As was announced in the Federal 
Resister of May 1. Ul88 (FR 15205). the 
Dynamac Col"J)oration. 11140 Rockville 
Pike. Rockville. Maryland. i11uthoriud 
far acce11 to 01 1ubmitted to EPA 
under 11ctions 4 and a of TSCA. EPA ii 
imlinB thi• notice to exund .Dyna.mac'• 
ac:cen to TSCA CBI under EPA Contract 
No. 88-02-USl to February 28. 1919. 

n. New Coatracton and Subcmtradlln 

Acceu to CBI by the contractors and 
subcontractors described in thit section 
ii beiq announced for the first time. 
EPA ii iuuina this notice to affected 
butinnaes informing them that EPA 
may provide ac:ce11 to TSCA CBI to 
the11 contractora and subcontractors 
under the indicated contracu on a need· 
to-know basia. 

Unde~.EP.A. Contract So. 58-01-728%. 
aubcontractor CRC Svstems. 
Incorporated. 4020 Williamsburg Court. 
Fairfa!\. VifiJnia. will usist the Office of 
Toxic Subat11nces' Information • 
Manarernent Oiviaion m perfonniq 
work under delivery order MCCS 17-
PENTA Analysis and Oe•isn Evaluation. 
CRC. 11 a subcontractor. will be 
woritina for the prime contractor. Boaz 
Allen and Hamilton. Boox. Allen and 
Hamilton will not require acc:na to · 
TSCA CBI under this contract. CRC will 
not conduct eubttaative Nview of any 
TSCA CBI: however. CRC pertoMel will 
requtN acc:a11 to CBI on computer 
1crnna in order to evaluate t1chrucal 
aapects of computer prosram• to 
perform contract talks. In addition. 
personnel will occeaionally be required 
to J'IYiew CBI documentl to compare 
bardCOl'Y data for thOH data 1l1ment1 
contained in the systems. Th• 1ystem1 
to be ac:ceued an PENTA. Molecular 
A.ccnl System {MACCS). and the 
Document ud P.rscmntl Sec:mity 
System (DAPSS}. Under this CODtracL 
CRC per'IOllDel will be autboriDd for 
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SUBJECT: Administrative Records for Decisions on Selection of 

FROM: 

CERCLA Response Act ions ~ 

Gene A. Lucero, Director /l . 
Off ice of Waste Programs n orcem~ 
Renry L. Longest II, Director 
Office of Emergency and Remedia •.,-"" ... nae (WB-S•&> 

TO: ~ddressees 

As you are aware, section ll3(k) of the Comprehen•ive Environ
mental Response, Compensation, and Liability Aet (C!RCLA), •• 
amended by the Superfund Amendments and Reauthorization Act (SARA), 
requires that the Agency eatabli•h administrative record• containing 
information used by the Agency to make it• deci•ion on selection 
of response action undar CERCLA. Section 113 also reauires that 
the records be kept "at or near the facility at issue:" This 
memorandum is to inform you of steps which must be implemented by 
the· Regions immediately to assemble administrative ·records, if 
not· already done. 

As the section ll3 require11tent for the eatabliahltent of 
records is in effect, th• R99ions should enaure that information 
on selection of a re•pon•• action i• •••••bled now, and i• avail
able for public, including potentially reaponaibl• party, r•view 
both in the Regional Office and •at or near the facility at 
issue.• Thi• requir .. ent applies to all •it•• for which a remedial 
investigation baa begun. It also applies to re110val action• 
where an Action Me110randu• baa been •i9ned or public co .. ent haa 
be•n aolicited. 

Thi• administrative record con1iat1 of information upon 
which the Agency b•••s it• decision on selection of reaponae 
action. It i• a subset of information included in the site file. 
The site files will.contain information on potentially reapon1ible 
party liability and coat docu11entation, for example, which is not 
included in the administrative record. Th• administrative record 
will also overlap with the c0111aunity relation• inforllation in the 
information repositories, the Pederal facility docket, and the 
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NPL listin~ doc:ke_t. A aepa_~~c_e memor•nd•• eeft"eecntn-2 settrn1 up 
site ftle1;-Al\crTong term mana~emenc of admini~trative rP.cord~ 
is under development. At this tim~. as ynu assemble and 
reproduce adminlatrativP. records, vou should keep othP.r r~cnrd~ 
manaaemerst matters in mind. 

Three million dollars were available in contract Funrl~ 
for records mana~ement in F'V '87, some of which la still avallabl@. 
Additional funds averaain~ about s100,onn per ~e1ton have been 
earmarked this fiscal year spe~ifically to assist in settina up 
administrative record•. The ~ealona should suhmit a li1t of 
priority sites at which they will require assistance in compllin2 
a record, and an eatimate of the coat of such activitie~. Top 
priority ahould be ~iven to those sites for which the ..._encv 
will be sianin~ Records of Decision (ROn1) in chi• fl1c•l·year, 
and those for which a remedial inve1ti1ation/fea1ibilitv atudv 
(RI/FS) is currently available for public co1111ent. The next 
hi~hest priorit~ includes those sites where a ~on haa bP.en ai~ned 
and the PRPs are not undertakina the remedial de1ian (RD) or 
remedial action (IA): ~ites where a Rl/FS workplan 11 available; 
and sices where a removal action is underway. T"tird priority 
~ites are thoae where a Ron has been sicned and P~'• are unde~ki~ 
tne remedial desi•n or remedial action. 

The Re~lons should also list site• which preaentlY have 
funding for an admtniatrative record. A coordinator should 
be d~•icnaced in each ~e,,ion to man••• the compilation of. 
priority •it•• and over1e~ the compilation of che1e admint1cracf v@ 
record111. Plea1-. 11ib11i t vo11r list of priority a lte1 and contract 
needs within two weeks to Linda Boornazian in OWPF~ She can he 
reached at 3M2-4R3n. 

The Agencv plan• to propoae re~ulation• estahlishina proce
nures for the adminiatrative recorda. ·These admini•tracive 
record re~ulationi are expected to be ia1ued ln con1unction with 
the proposed NCP revi1iona. Th• upco•in• proposed regulationa 
will aerve •• int .. rlm ~uidance under SARA for· the creation of 
adequate admini1trative record• for re1ponae action deci1lon1. 
We have been working with repre1entativea from the 1le.-1on1 on 
theae regulation•~ 

Durlftl th• cour1e of developin- th••• r••ulation1. num~rou• 
policy laaw.a bave aurfaced. Th••• 1aau•• are currently bein~ 
addre11ed at headquarter•. Thi• •••orandn11 will he followed 
•hortly b7 a a49orandua addreaain• i•auea related to the adaint
etrative record requlr .. ent1, in ~reater detail. The upco•in1 
meaorand\B .vil1 auaaari&e the·~enc~'• current dlrection on the1e 
adminiatrative record i11ue1. We vill al10 be addrea1ina the 
administrative record requirement• ln the Superfund ~•cord of 
Decision Workahopa in June and July of 1qR7, emphaaizina information 
on FY '87 1lOD1. 
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~ttached is a list of items which, if 9eneta.t.•d for· a 
pa.rticular site,· should be includ::e~. in_J'J\t •dmin:i••ratt•e tecor~. 
Pl•..._ R&e• that trrtorma?1on ·upon which the decision on selection 
of response action is based must be included in the record. 

The ~cy will be refining this list. The upcoming memorandum 
will 90 in'9 Much greater detail on all aspects of the administra
tive record. Until then, the above lists of documents should be 
used as an indication of information which should be placed in the 
administrative record. 

Please call Deborah Wolpe of OWPE at PTS 475-8235 it you 
have any questions. 

Attachment 

Addressees: 

Directors, waste Management Division, Reg. I, IV, v, VII, VIII 
Oirector,·emergency and Remedial Respon•e Division, lteg. U 
Directors, Hazardous waste Mana9e~ent Division, Reg. III, 'It 
Director, Toxics and waste Management Divi1ion, Reg. IX 
Director, Hazardous Waite Division, Reg. X 
Regional counsels, Regions I-X 
superfund Branch Chiefs, Regions I-X 
superfund section Chiefs, Regions 1-x 

cc: Lloyd Guerei, OWPE 
Russel Wyer, HSCD 
Tim Fields, ERD 
Edward Reich, OECM 
Mark Greenwood, OGC 
Nancy Firestone, DOJ 



ATTACHM~NT 

Documents for Removal Actions• 

- 07'"~'d =raw data•• 
- ReJllOV&l° preliminary assessment 
- Sit• inveati;ation report 
- Any otlt.r factual data relating to reasons why ve selected a 

particular removal action at the site 
- Chain of eustody forms•• 
- Engineerino evaluations 
- Cost analysis docum.nt• 
- Final data summary sheets of technical models used to evaluate 

the site 
- Action Memorandum 
- ATSOa health aaaesaaent (draft versions not included) 
- Memoranda on major sit• specific policy and legal interpretations 

(e.9., off-site dispoaal availability, complianc• vit~ other 
environmental statutes, special coordination needs, !.:i.!.• dioxin, 
provisions for State assumption of poat-removal sit• control) 

- Information from telephone 1091 relied on in selecting reapona• 
- Nev tech~ical inform&tion presented by PaPs dur1n; n•oot1at1ona 
- Guidance documents and technical sources ••• 
- Community Relations Plan 
- Public comments, if any 
- Responses to aignif icant comments 
- Copies of any notices, including notices to PRPa, State1, 1-fGZ'•l 

Resources Trustees, no~ic•• of availability of infor11ation 
- Documentation of meeti"9• durinq vhich the public and PJtPa pr•••nt 

infor11ation upon.which the agency ba••• its decision on selection 
of a removal action <may ~ after-the-fact reatate ... nt of iasu•• rai 

- Administrative Orders 
- Consent deeree(a), comments and responses to co11118nt• on the 

consent deer•• 
- Affidavits or other sworn statemtnts of expert witn••••• 
- Amendments to Action Memorandum, including ceiling increase Action 

Memoranda, and Action Memoranda on technical ehanqear inforaation 
which cauaed the agency to change the deci•ion, co .... nta, and 
reaponaes to co111Denta 

• Draf ta and internal .. aoranda are not included in th• record 
unl••• they contain information uaed to ba1e the deciaion 
which the final docwaent doe• not contain, or th• deciaion
..lllaker chooee• to b••• the decision on a draft docu .. nt. 

•• OA/OC'd raw data (~, reaults of OC run•, chromatcora .. , 
maaa apectra) and cha1il0f_cuatody fonaa are part of th• record and 
available to the public, but need not be in th• same physical 
location aa the record in th• .Regional off ice or in th• information 
repository at or ·near the site. 

••• Guidance document• and technical aource• may be k•Qt in a 
central compendium by th• docket clerk. They need not be in 
each site-specific record. The index to the record ahould 
reference title• of relevant ;uidanc• document• and technical 
sources. 
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- Document •t iOA- ef ep!'ertuii i ty -tot C:onaultatTon vi th the State 
on the acope of the removal action: comments from State, if any, 
and re•ponaes to substantive comments 

- Index of documents in the record 

(Expedited Response Actions should be treated like removals for 
purposes of compiling an admi~i•trative record: for purposes of 
the administrative record, RI/P'Ss ahould be treated as a phase 
of a remedial action, and not a removal) 
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- Prelimittery assessment reoort 
- Site i~•tigation report 
- Any rel.,,ant removal documents (if removal action completed or 

ongoing at site) 
- OA/OC'd raw data** 
- Data summary sheets (usually part of the FS) 
- Chain of custody forms** 
- OAPP 
- Initial work plan and any amendments thereto 
- RI/FS (final deliverable released for public comment) 
- Any other factual data relating to reaaona for ••lectinQ the remedia 

action at the site 
- Memoranda on site-specific major oolicy and leQ&l interpretations 

!.:S..:., off-site disposal availability 
- Information from telephone logs relied on in selectino responae 
- Guidance documents and technical sources *** 
- Community Relations Plan 
- Proposed plan and brief analysis of Dlan 
- Feasibility Study (final deliverable released for public co111119nt) 
- Endangerment Assessment or other ?Ublic health a•••••ment 
- ATSDR Health ~ssessment (draft versions not included) 
- Copies of any notices, includino notices to PRPa, States, Na~ural 

Resources Trustees, notices of availability of information 
- Public comments (including a late comments section) 
- Documentation of meetings durino which the public and PRPs present 

information upon which the agency baaea its decision on selection 
of a remedial 3Ction (may be after-the-fact restatement of issues 
raised) 

- New technical information presented by 'PRPs duri°nQ neqotiations 
- Documents relatinQ to State involvement (~, ARAR determinations, 

opportunity to comment on screenino of alternatiYes, FS, proposed 
plan, selected r•m•dy) 

- Responses to substantive comments 
- Transcript of reQuired pubiic meeting(•) on the proposed plan 

• Draf ta and internal memoranda are not included in the 
record ual••• they contain information used to b&•e the decision 
which the final docuaent doea not contain, or th• ~•ciaion
maker chooa•• t"b ba•• the deciaion on a draft document. 

•• OA/OC'd raw data (.!.!.SL:., result• of OC runs, chromatograms, 
mass spectra) and chaiilO! custody form• are part of the record 
and available to the public, but n••d not be in the same 
physical location as the record in the Regional office or in the 
information repository at or near the lite. 

*** Guidanc• documents and technical 1ourc•• may be kept in a 
central compendium by th• docket clerk. They need not be in each 
site-specific record.· The index to the record should reference 
titles of relevant ouidance document• and technical sources. 
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- ltOO... ; ncludiRq •t.a-t~t-- of oas ts ~1'Urpose of selected 
action: summary of alternatives considered~ an explanation of 
why the Ao•ncy chose tne preferred alternative: explanation 
of any -•tutory preferences under S 121( b) not met: Explanation 
of si9n1.ficant differences between the Proposed Plan and ROD 

- Amendments to the ROD, information which caused the Agency to 
chanQe its decision, comments and responses to those comments 

- Relevant documents qenerated during a RCRA corrective action 
proceedino-at the site, if applicable 

- Administrative Orders 
- Consent decree(s), comments and responses to comments 
- Affidavits or other sworn statements of expert witnesses 
- Interaoency agreement (for federal facilities) 
- Index to documents in record 
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MEMORANDUM 

SUBJECT: En~ry and Continued Access Under CERCLA 

FROM: 

TO: 

Thomas 1.. Adams, J-r. \ t. 
Assistant Administrator~ 

~egional Admini1crator1 I·X 
Regional Counaela I·X 

I. INTRODUCTION 

os•:tR DIRECT!\" 
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~ ..... :. MCllo•lO-... :. 

This memorandum sets forth EPA's policy on entry and 
continued access to facilities by EPA officers, employees, and 
representative• for the purposes of response and civil enforce
ment activities under CERCLA. l/ In 1horc. the policy 'recomaend• 
that EPA should, in the fir1t Tnstanc•, seek co obtain ace••• 
through consent. Entry on eonaent i• preferable across th• full 
range of onsite activities. If consent 11 denied, EPA ahould 
use judicial process o.r an admin11trative order to gain access. 
The appropriate type .of judicial process varies dependina on 
the nature of the onsite activity. When entry 1• needed for 
short-term and non-intrusive &CtiVitiel, an ex earte~ judicial 
warrant should be sought. In situation• invO!v1ng .long-term or 
intrusive access, EPA should generally file •uit to obtain a 
court order. 

The memorandum's first section addres•e• th• recently amended 
ace••• provi1ion in CERCLA. The memorandum then sec• forth EPA 
policy on obtainina entry and the procedures which 1hould be 
used to impl•••nt ~bia policy, includin1 ••parat• di1cua1ion1 on 
consent, varranta, courc orders, and administrative ordera. 

l/ - Thia policy do•• not address information request• under 
Section 104(•)(2). 
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II. STATUTORY AUTHORITY 

EPA needs access to private property to conduct investi~a
tions, studies, and cleanups. The Superfund Amendment• and 
Reauthoriiation Act of 1986 (SARA). explicitly grant• EPA 2/ the 
authority to enter property for each of the1e purpo1e1. ~ection 
104(e)(1) provide1 that entry i• permitted for "determinina the 
need tor response, or chooaing or taking any reaponae action 
under this title, or otherwiae enforcing the proviaion1 of thi1 
title." 

SARA also e1tabli1he1 a 1tandard for when accea1 may be 
sought and defines what property may b• enter•d. EPA may •xerciae 
its entry authority "if there is a reaaonable ba1i1 to believe 
there may be a release or threat of a relea1e of a hazardoua 
substance or pollutant or contaminant." I 104(e)(1). SAU, 
however, does not require that there be a release or threatened 
release on th~ property to be entered. 3/ Places and propertie1 
subject to entry under Section 104(•) includ'e any place any 
hazardous aubatance may be or ha1 been generated, ator•d, tr•ated, 
di1poaed of, or transported from; any place a hazardou1 1ub1tance 
haa or may have been relea1ed; any place which i• or aay be 
threatened by the release of a hazardoua aubatance; or any place 
where entry ia needed to determine the need for re1pon1e or ch• 
appropriate re1pon1e, or to effectuate a reaponae action under 
CERCLA. I 104(e)(3). EPA i• al10 authorized to enter any place 
or property adjacent to the placea and properti•• deacribed in 
the previous aentence. I 104(•)(1). 

EPA 11 granted explicit power to enforce it• entry authority 
in Section 104(e)(5). Under that proviaion EPA may either ia1ue 
an administrative order directina compliance with an .entry requeat 
or proceed immediately to federal diatrict court for injunctive 
relief. Order• may be i11ued where con1ent to entry ia denied. 
Prior to the effective date of the order, EPA •u•t provide 1uch 
notice and opportunity for consultation aa 11 reaaonably appro
priate under cbe circumatancea. If EPA taaue• an order, the 
order can be eeforced in court. Where there la a "reaaonable 
baaia to bell .. • there ••Y be a rel•••• or threat of a rel•••• of 
a hazardoaa,a1d»atance or pollutant or contcainant," court1 are 
inatrw:tad u. enforce an EPA. requeat or order unleaa the EPA 

£1 Although CERCLA an~ SARA confer authority upon the Preaident 
that authority baa been deleaated to the !PA Adainlatr&tor. 

Exec. Order No. 12580, I 2(&) and (i), 52 Fed. ••&• 1923 (1987). 

31 The Houae Energy and Commerce bill at one point contained 
- thi1 limitation. H.R. Rep. No. 99-253 Part 1, 99th Con1 •• lit 
Ses1., 158 (1985). Thi• limitati~n. however, waa dropped prior to 
introduction of the bill for floor debate. See H.R. 2817, 99th 
Cong., lit Se11., 131 Cong. Rec. H10857 (December 4, 1985). 



• 3 • 

"deTnand for entry or inspection is arbitrary and capricious, an 
&buse of di1cretion. or otherwise not "in accordance with law." 
S 10 .. (e)(5). The legislative hi1tory makes cl•ar that courts 
should enforce an EPA demand or. order for entry if EPA'• £indin& 
that there is a reasonable basis to believe there may be a release 
er threat of release is not arbitrary and capricious. 132 Cong. 
Rec. 516.929 (October 3. 1986) (Statet11ent of Sen. Thuniond); 1.32 
Cona. Rec. H9~82 (October 8, 1986) (Statement of Rep. Glickman). 
See United States v. Standard E~uilment, Inc., No. C83-2S2M (w.O. 
W••h. November 3, 1986). !n ad ~ton, a penalty not to exceed 
$25,000/day may be a11e11ed by the court for failure to comply 
with an EPA order or the provisions of 1ub1ect1on (e). 

Finally. Sec:ion l04(e)(6) contains a savings proviaion 
which preserves EPA'• power to secure acce11 i.n "any lawful 
m•nner." This broad savings provision is aignificant co1211ng 
in the wake of the S~pre~e Court's holding that: 

When Congress invests an agency with •nforce
ment and investigatory authority, it i• not 
necessary to identify •xplicitly •&ch a~d •very 
technique that may be ~••d in tht course cf 
extcuting tht statutory mi11ion • 

• • • Regulatory. or enforcement cutf\oricy 
generally ~atri•s with it all tht modes of 
in~uiry and invtstigation traditionally employed 
or useful to extcute the •uthority &ranted. 

Oo~ Che=ical Co. v. United States, 90 L.Ed. 2d 226, 236. (1986). i.} 
'Orie i•wful means of 1•1nu"I acct11 ·covtred by Ghia pcragraph ia -
use of judicially•i11ued varranta. See$. lep. No. 99·1l, 99th 
cona. l•t S•••· 26 c 1985). -

ln nu=erou1 in1tance1 prior to the pa•••&• of SARA, EPA 
obtained court rulin&• affirmin& its authority to ·enter property 
to conduci CElCl.>. activities. ~/ Followin& enactment of SARA. 

4/ I•• alao. Mobil Oil CorJ. v. EPA, 716 F.2d 1l87, 1189 (7th 
- ?'Ii.-rJIS), c•rt. denie •• 466-U:-S. 980 (t984) (EPA authority 
-co 1aaple efflu•nt under Section. 30.8 of the Clean Water Act 
broadly con1trued); cto1, Inc. v. EPA. 745 F.2d 1092 (7th Cir. 
1984), cert. denied~ 471 'U.s. 1015.,,.985). 

SI United Stat•• v, P•~p•r Steel and Alloi, Inc •• No. 13-1717· 
- Civ-EPs (s.b. Fla.ctob•r !O, 191&);unker Limited Partnfr•~ip 
v. United States, No. 85·3133 CD. ·tdaho October 21. 1915); On1teo 
States v. eoieman Evans Wood Pre1ervin Co., No. 85·211-CIV·J-l6 
{R.b. Fl~. une , ; n~t•o tates v. lair6 & McGuire . 
Co. No. 83-3002-Y (O •• Ma11. Fiiy 2, 1§65); Uniced Scates v. Unitec 
!ruelear Cor2., 22 £RC 1791, 15 £1..R 20443 (O.N.k. Ap~i.l 18, 1965; • 
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several courts have ordered siteowners to permit EPA access. 
t:nited States v. ~?n~. No. C-1-87-167 (S.D. Ohio May 13, 1987); 
Cnited States v. ic erson, No. 84-76-VAL (M.D. Ga •• May 4, 1987); 
United States v. Standard Eguipment, Inc., No. C83-252M (W.O. 
~ash. Nov. 3. 1986). Further, the one adverse ruling on EPA'• 
right of access has been vacated by the Supreme Court. Outboard 
Marine Cor~. v. Thomas, 773 F.2d gg3 (7th Cir. 1985), vacated, 
93 t. Ed. d 695 (1986). 

Ill. EPA ACCESS POLICY 

EPA needs access to sites for se~eral types of activities, 
including: 

• preliminary site investigations; 

• removal actions; 
0 RI/FSs; and 
0 remedial actions. 

Within each of these categories, the scope of the work and the 
time needed to complete that work may vary 1ub1tantially. 'n\i1 
memorandum sets Agency policy on what means should be used to 
gain access over the range ~f these various activitiea. 

EPA may seek access through consent, wa·rrant, administrative 
order, or court order. Consent is the preferred means of gaining 
access for all activities because it is con1i1tent with EPA policy 
o·f seeking voluntary cooperation from responsible parcie1 and 
the public. In certain circumstances, however, the Region should 
consider obtaining Judicial authorization or i1suing an admini· 
strative order in addition to obtaining conaent. For example, 
w-here uncertainty .exi1t1 whether a siteowner will continue co 
permit access over an extended period, reliance on consent alone 
may result in a aubatantial delay if that con•ent i• withdrawn. 

When cetlaent 11 denied, EPA ahould •••k judicial authori· 
zation or a~ould iaaue an admini1trative order. If the judicial 
route i• choaen, EPA •ay aeek an ex part• warrant or a court 
order. Warrant• are traditionallY-granted for ahort·t•rm entries. 
Generally, varrant1 1bould not be uaed when the EPA acce11 will 
involve lona-t•rm occupation or highly intruaive activiti••· 
Clearly. warrant• are appropriate for preliminary aite inveatiga
tions. On the other hand, becau1e of th• long, involved nature 
of remedial action•, ace••• for auch project• ahould be aought 
through a request for a court order. Neither removal• nor Rl/FSs, 
however, can be rigidly matched with a aiven judicial ace••• 
procedure. Depending on the activitiea to be undertaken and the 
circumst&nces at the site, either a warrant or a court order.may 
be appropriate. 
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In deciding whether to use a warrant or a court order when 
access is needed for a removal or to conduc: a RI/FS, the follow
i:ig general principles should be considered. First, if the 
activity will take longer than 60 days a court order normally is 
appropriate. Second, even ii the activity will take less ~han 60 
days, when the entry involves removal of large quantities of aoil 
or destruction of permanent fixtures, a court order may again be 
appropriate. Finally, warrants ahould not be uaed if EPA action 
will substantially interfere with the operation of onsite business 
activities. These issues must be resolved on a caae-by-case baais. 

If EPA needs to gain acce11 for a responsible party who has 
agreed to undertake cleanup activitiea under an adminiatrative 
order or judicial decree, EPA may, in appropriate circumstancea, 
designate the responsible party aa EPA'• authorized representative 
solely for the purpose of access, and exercise the authorities 
contained in Section l04(e) on behalf of the responaible party. 
Such a procedure may only be used where the responsible party 
demonstrates to EPA's satisfaction that it ha1 made best efforts 
to obtain access. A further condition on the use of this procedur~ 
is that the responsible party agree to indemnify and hold harmlesa 
EPA and the United States for all claims related to injuries and 
damages caused by acts or omi11ion1 of the re1ponsible party. 
The responsible party should also be advised that the expense• 
incurred by the government in gaining access for the responsible 
party are response costs for which the responsible party i1 liable. 
Before designating any.responsible party•• an authorized repre
sentative, the Region should consult with the Office of Enforcement 
and Compliance Monitoring. 

IV. ACCESS PROCEDURES 

A. Entrv on Consent 

l. General Procedure• 

The following procedure• 1hould be obaerved in seeking 
consent: 

f / 

Initial Contact. Prior to vi1itin1 a 1ite, EPA personnel !I 
ahouid Cf .. taer contactin& th• 1iteowner to determine if 
conaent •ill be forthcominf• EPA per1onnel 1hould u1e this 
opporeunity to explain EPA 1 acce11 authority, th• purpose 
for which •ntry ii needed, and the activities which will be 
conducted. 

A• uaed in thi1 guidance, the term "EPA peraonnel" includes 
contractors acting a1 EPA'• authorized representatives. 
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Arrival. EPA personnel should arrive at the site at a 
reasonable time of day under the circumstances. In most 
instances this will mean during normal working hours. When 
there is a demonstrable need to enter a site at other times, 
however, arrival need not be limited to this timeframe. 
Entry must be reasonable give~ the exigencies of the situation. 

Identification. EPA personnel 1hould show proper identifi
cation upon arrival. 

Reguest for Entry. In asking for con1ent, EPA personnel 
should state the purpose for which entry is sought and 
describe the activities to be conducted. EPA personnel 
should also present a date-stamped written request to the 
owner or person-in-charge. A copy of this request •hould 
be retained by EPA. Consent to entry must be sought 
from the owner ll or the person-in-charge at that time. 

If practicable under the circumstances, consent to entry 
should be memorialized in writing. A 1ample consent form 11 
attached. Although oral consents are routinely approved by the 
courts, a signed consent form protects the Agency by ••rving a1 
a permanent record of a transaction which may be rai1ed a1 a 
defense or in a claim for damages many year• later. If a aite
owner is unwilling to sign a consent form but nonethele1s orally 
agrees to allow access, EPA should document thi• oral con•ent by 
a f ollow•up letter confirming the consent. 

Since EPA contractors often are involved in gaining access 
in the first instance, the Regions should ensure tha·t their 
co~tractors are acquainted with these proceduresw 

2. Denial of Entry 

If consent 1• denied, EPA personnel or contractor•, before 
leaving, should attempt to determine the grounds for the denial• 
EPA personnel, however, should not threaten the siteowner with 
penalties or other aonetary liability or make any other remark• 
which could be con•trued as threatening. EPA personnel may 
explain EPA'• acacucory ace••• authority, the around• upon which 
this author~ aay. be exercised, and that the authority may be 
enforced in .aurt. 

7/ If EPA'•· planned ait• acciviti•• will not have a phy1ical 
- ef feet on the property •. EPA generally need not seek consent 
from the owner of leased property where the le11ee ia in poi
•••• ion. The proper person in.those circum.tancea ia the lessee. 
But where EPA entry will have a 1ub1tantial physical effect on 
the property, both the lessee and the property-owner •hould be 
contacted since in this instance interest• ~f both will be 
involved. 
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3. Conditions Upon Entry 

Persons on whose property EPA wishes to enter often attempt 
to place conditions upon entry. EPA personnel should not agree 
to conditions which restrict or impede the manner or exten·t of an 
inspection or response action; impose indemnity or compensatory 
obligations on EPA, or operate as a release of liability. The 
imposition of conditions of this nature on entry anould be treated 
as denial of consent and a warrant or order should be obtained. 
See U.S. EPA, General Counsel Opinions, "Visitors' Release and 
lrotd Harmless Agreements as a Condition to Entry of EPA Employees 
on Industrial Facilities," Gen'l and Admin. at 125 (ll/8/72). 
If persons are concerned about confidentiality, they ahould be 
made aware that business secrets are protected by the acatuce 
and Agency regulations. 42 U.S.C. f 9604(e); 40 C.F.R. f 2.203(b). 
EPA personnel should enter into no further agreements regarding 
confidentiality. 

B. Warrants 

1. General Procedures 

To secure a warrant, the following procedures should be 
observed: 

Contact Regional Counael. EPA personnel should discuss 
with Regional Counsel ·the facts regarding the denial of 
consent or other factors justifying a warrant and the 
circumstances which give rise to the need for entry. 

Contact Department of Justice. If after consultation with 
Regional Counsel a decision 1s maQ~ to seek a warrant, the 
Regional Counael must contact directly the Environmental 
Enforcement Section in the Land and Natural Resources Division 
at the Department of Justice. 8/ The person to call at 
the Department i• the Assistant Chief in the Environmental 
En"forc•ent Section assigned to the Reg ion. The A1s istant 
Chief vill then arran1e. in a timely manner, for the matter 
to be bmldled by either an Environmental Enforcement Section 
atton.*J or a U.S. Attorney. The Region must send to the 
Envir09l•ntal Enforcement Section, by Magnafax or other 

!I Thi• procedure i1 nece11ary to comply with internal 
Department of Ju1tic• dele1ation1 of authority. Referral 

to a local U.S. Attorney'• office i• not sufficient for CERCLA 
warrants. The Environmental Enforcement Section of the Department 
of Justice must approve all warrant applications. (See Memorandum 
fr0111 David T. Buente, Jr. to All Environmental Enforcnient 
Attorneys, "Procedures for Authorizin& Application• for Civil 
Search Warrants Under CERCLA" (l+/3/87) attached), 
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expedited means, a draft warrant application and a short 
memorandum concisely stating why the warrant is needed. 

Prepare Warrant Apflication. The warrant application must 
contaln the following: 

1) a statement of EPA'• authority to inspect; 
(see i II, ·aupra) 

2) a clear identification of the name and location 
of the site and, if known, the name(•) of the 
owner and operator of the aite; 

3) a 1tatement explaining the ground• for a findinA 
of a reasonable ba1i1 for entry (i.e., a rea1onable 
basis to believe that there may be a rel•••• or 
threatened release of a hazardous 1ubstance or 
pollutant or contaminant) and the purpoae for entry 
(i.e., determining the need for respon1e, or choo11na 
or taking any re1pon1e action. or otherw11e enforcing 
CERCl.A): 

4) affidavits supporting the a11erted reaaonable ba1i1 
for entry and describing any att-.npt1 to aain acce11 
on consent, if applicable; and 

5) a specific de1cription of the extent, nature, and 
timing of the inapection; 

Following preparation of the warrant application, the 
Justice Department attorney ~ill file th~ application with 
the local U.S. Magi1trate. 

EPA may ~•k ~h• Ju1tice Department attorney to ••~k the 
a11i1tance of the United Statea H&r1hal1 Service in executing the 
warrant where EPA perceive• a danaer to the per1onnel executin& 
the warrant or vbere there 11 the po••ibilicy chat evidence will 
be deatroyecl. 

2.. .. aaonable 1&111 for Entry 

A warra:at for ace••• on· a civll watter way be obtain~d upon 
a 1howing of a r·aa1onable ba1i1 for entry. Thia reaaonable 
ba•i• may be eatabli1hed either by pre1entin1 1pecific evidence 
relating to the facility to be entered or by d .. on1tratina that 
the entry 11 part of a neutral admini1trative inapection plan. 

A specific evidence atandard i1 incorporated in SAIA •• a 
condition on EPA'• exerr.iae of it• ace••• authority: EPA muat 
have "• reasonable ba1i1 to believe there may be a rel•••• or 
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threat of a release of a hazardous substance or pollutant or 
contaminant." S l04(e)(l). SARA's express specific evidence 
standard is consistent with how courts have formulated the 
specific evidence test in the absence of statutory guidance. E.,., West Point-Pepperell, Inc. v. Donovan, 689 F. 2d 950, 958 
(1th C1r. 1982) (tnere must be a "showing of specific evidence 
sufficient to support a reasonable suspicion of a violation"). 

In drafting a warrant application, conclusory allegation• 
regarding the specific evidence standard under subsection 104(e) 
will not suffice. Courts generally have refused to approve 
warrants where the application contain• mere boilerplate a11er
tions of statutory violations. Warrant application• have been 
granted, on the other hand, where the application contained 
detailed attestations by government officials or third-party 
cOt!lplaints which have some indicia of reliability. Ideally, 
EPA warrant applications should contain an affidavit of a per1on 
who has personally observed conditions which indicate that there 
may be a release or threat of a release of a hazardous substance. 
If they are available, sampling results, although not required, 
should also be attached. Warrant applications based on citizen, 
employee, or competitor complaints 1hould include details that 
establish the complainant'• credibility. !I 

C. Court Orders 

The provisions in CERCLA authorizing EPA acce11 may be 
enforced by court order. To obtain a court order for entry, the 
Region should follow the normal referral process. If only access 
is .required, the ref err al package can obviously be much abbrev
i~t ed. If timing is critical, EPA HQ will move expeditiou1ly 
and will refer the case orally if nece1sary. The Region•, _how
ever, should a·ttempt to anticipate the 1it•• at which access may 
prove problematic and should allow 1uff icient lead time for the 
referral proce11 and the operation of the court1. The Regions 
should also not enter lengthy negotiation• with landowner• over 
acces1. EPA and DOJ are prepared to liciaate aggre11ively to 
e1tabli1h EPA'• right of acce11. 

!I If infon1ation aathered in a civil inve1tigation au11e1cs 
that a criminal violation may have occurred, EPA per1onnel 

1hould consult th• guidance on parallel proceedings. (Memorandum 
from Courtney Price to A1si1tant Admini1trator1 et al., "Policy 
and Procedure• on Parallel P~oceeding1 at the Environmental 
Protection Agency" (1/23/84)). U1e of CEllCLA'• information
gathering authority in criminal inveatigation1 11 addre11ed in 
separate guidance. (Memorandum from Courtney M. Price to A11istant 
Administrators et al., "The U•• of Adminiatrative Oi1covery 
Devices in the Development of Cases Aaaigned to the Office of 
Criminal Investigations" (2/16/84)). 
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Prior co seeking a court order, EPA should request access, 
generally in writing, and assemble the record related to access. 
The showing necessary to obtain a court order is the same as for 
obtaining a warrant: EPA must show a reasonable basis co believe 
that there may be a release or a threat of a release of a hazardous 
su~stance or pollutant or contaminant. An EPA finding on whether 
there is reason to believe a release has occurred or is about to 
occur must be reviewed on the arbitrary and capriciou1 standard. 
§ 104(e) (5) (8) (i). If the 111atter is not already in court, EPA 
muse file a complaint seeking injunctive and declaratory ~•lief. 
Simultaneous to filing the complaint, EPA may, if nece11ary, 
file a motion, supported by affidavit• documenting the rele••• 
or threatened release, requesting an immediate order in aid of 
access. If the matter is already in litigation, EPA may proceed 
by motion co seek an order granting access • .l.Q/ 

In a memorandum supporting EPA's request for relief it 
should be made clear that by invoking judicial proce11, EPA i• 
not inviting judicial review of its decision to undertake re1pon1e. 
action or of any administrative determinations with regard to the 
response action. Section 113(h) cf SARA bars judicial review 
of removal or remedial action except in f iv• enumerated circum
stances. A judicial action to compel acceat i1 not one of the 
exceptions. Statements on the floor of the House and the Senate 
confirm that EPA enforcement of its access authority does not 
provide an opportunity for judicial review of re1pon1e deci1ions. 
Senator Thurmond, chairman of the Judiciary Committee, remarked 
tnat when EPA requests a court to compel access "there i1 no 
jurisdiction at that time to review any responae action ••• 

.!.QI Parenthetically, it 1hould be noted that the broad equitable 
power granted to court• in Section 106 can alao be relied 

on .to obtain a court order. An additional 1ource of authority 
for courts in this regard ia the All Writ• Ac~. 28 U.S.C. I 1651. 
The Act authorizes federal court• to "iaaue all writ• nece11ary 
or appropriate in aid of tHeir re1~ective juri1diction1 •••• " 
28 U.S.C. I 1651. Thi• authority 'extend• under appropriate 
circum1tanc•1. to per1on1 who, though not parties to the original 
action or -.aa•d in wrongdoina are in a position to frustrate 
the impl•ntation of a c:ourt order •••• " United States v. New 
York Telephone Co •• 434 U.S. l59, 174 (1977). Thu•. the All Wr1ts 
.Act may prov• uaeful •• a mean• of compelling persona not a party 
to a consent decree to cooperate with EPA and other ••ttling 
parties in execution of the decree. The uae of the All Writ• 
Act, however, may be limited in. li&ht of the Supr.m• Court'• 
interpretation of the Act in Pennatlvania Bureau of Correction v. 
United States Mar1h&l Service, SS • Ed. 2d 189 (!985). 
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[TJhe court m•y only review whether the Agency's conclusion th•t 
there is a release or threatened release of hazardous substances 
is arbitrary or capricious." 132 Cong. Rec. 514929 (October 3. 
1986) (St•tement of Sen. Thurmond); 132 Cong. Rec. 119582 
(October 8, 1986) (Statement of Rep. Glickman); see United States 
v. Standard Equipment, Inc., No. C83-252M (W.O. 'Wiih. Nov. 3, 1986). 

D. Administrative Orders 

If a 1iteo\7ner denies an EPA request for access, EPA may 
issue an adminstrative order directing compliance with the 
request. S 104(e)(5)(A). Each administrative order must include 
a finding by the Regional Administrator that there exiata a 
reasonable belief that there may be a release or threat of release 
of a hazardous substance and a description of the purpose for the 
entry and of the activities to be conducted and their probable 
duration. The order should indicate the nature of the prior 
request for access. Further, the order ahould advise the re
spondent that the administrative record upon which the order waa 
issued is available for review and that an EPA officer or m11ployee 
will be available to confer with respondent prior to the effective 
date of the order. The length of the ti~e period during which 
such a conferences may be requested 1hould be rea1onable under 
the c i. rcums tances. · ln dee id ing what ia a reaaonab le t i11e period, 
consideration ahould·be given tc the interference acceas will cause 
with onsite operations, the ·threat to human health and the environ
ment posea by the site, and the extent of prior contacts with the 
respondent. The order should advise the respondent ,that penalties 
of· up to S25,000 per day may be a11es1ed by a court against any 
party who ·unreasonably fails to comply with an order. S 104(e) (5). 
Following the time period for the conf•~•nce and any conference, 
the iaauing official ahould aend a document to the respondent 
fummarizing any conference, £PA'• reaolution of any objections, 
and stating the effective date of the order. 

If, follov1n1 iaauance of an administrative order, the •ite
owner contlauea to refuae &cce11 to EPA, th• order may be enforced 
in federal ••ar~. !PA ahould not uae self-help to execute orders. 
Ceurta are r~ulred to enforce administrative orders where there 
ia a reaaotlaltl• baaia to bel>•ve that there may be a releaae or 
threat of a releaae of a haza.rdoua aubscance. EPA'• determinacion 
in this r.eaard auat be upheld =l••• it ia arbitrary an9 capricious. 
I 104(•)(5){8)(1). £.::A will •••k penalties from thoa·e parties who 
unreaaonably f'ail ·co complj with· order1. 

All adminiatrative orders for acceaa must be concurred on by 
the Office of Enforcement and Compliance Monitoring prior co 
iasuance. 
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DISCLAIMER 

The policies and procedures established in this document are 
intended solely for the guidance of government personnel. They 
are not intended, and cannot be relied upon to create any-ri1ht1, 
substantive or procedural, enforceable by any party in litigation 
with the United States. The Agency reserves the right to act at 
variance with these policies and procedures and to change them at 
any time without public notice. 

Attachments 



CONSENT FOR ACCESS TO PROPERTY 

Name: 

Address of Property: 

I co~•e~t co officers, employees, and authorized 
rep~es~ntatives of the U~ited States Environme~tal Protection 
Agency (EPA) e~tering and having continued ace••• to my 
property for the following purpo1e1: 

[the taking of such soil, water, and air samples as may 
be determined to be necessary;] 

[the sampli~g of a~y 1olid1 or liquids ttored or disposed 
of o~ site;] 

[the drilling of holes and installation of monitoring well• 
for subs~rface investigation;] 

[other actions related to the investigation of aurface or 
subsurface contami:iation;] 

[the taking of a re1pon1e action i~cludina •••• ] 

I realize that theae actions by EPA are undertaken pur1uant 
to it• respo::se and enforceme:lt re1pon1ibilit1.e1· under the 
Comprehensive .Environmental l••ponae, ~apenaacion and Liability. 
Act (Superfu~d), 42 U.S.C. S 9601 et aeq. 

Thia written per11ia1ion ia &iven by •• voluntarily with 
k~owlege of my ri&ht to refuse a~d without tnreats or promises 
of a:iy'ki~d. 

b&ta sianatur• 



To 

Procedure• for Authorizin9 Application 
tor Civil Search Warrant• Under CERCLA 

All EtS Attorneys 
,,.. 

April 3, 1987 

Onder I l04(e) of CERCLA, aa ••ended by SARA, the 
United States aay •••k ace••• by warrant, adminiatrative order, 
or court order. If ace••• i• obtained by administrative order, 
th• appropriate docwnenta are isaued by relevant client aqeneies. 
It access is to be obtained by court order, then the Aaaiatant 
Attorney General of th• t.nd and Natural Reaourc•• Diviaion au't 
approve th• complaint, upon referral fro• th• relevant client 
aqency accordinq to ordinary procedures. For ace••• to be sought 
throuqh application on a civil CERCLA varrant,1 the instant 
••morandWD will conf ir. the procedures to be used by the 
Depart•ent of Justice. 

Under •s.120-A-2 of th• o.s. Attorney'• Manual, 
application for warrant under CERCIA aay not be handled 
unilaterally by the U.S. Attorneys. Applications for· •uch 
warrants must be coordinated t.hrouqh th• Environaental 
Enforcement Section. 

Clearance throu9h the Environaental Enfo~c•••nt Section 
ia important for a variety of reasons. First, the nature of th• 
9overnmental activities involved under CERCIA civil warrant• ••Y 
be •uch broader and last considerably lonqer than an inspection 
under the other federal environ11ental re;ulatory •tatut••· 
'l"ypically th• latter require only a f ev days or veeka to conduct 
routine -.nvirormental samplin9. Under CERCI.l, ace••• aay be 
aou;ht Uftll•r a warrant for not only aaaplin4J, but even simple 

l Th• •••orandWD does not cover procedures for •••kin; a 
criminal ••arch warrant where a CERCLl violation aay be 
involved. All auch aattera are to be referred to th• Director, 
Environmental Criaea Unit, EES. 



removal-type activity, e.q., aecurity/!4ncinq, limited drwn 
removal. Th• greater relative complexity of th• governmental 
activity involved can be expected to provoke more challenges to 
CERCLA civil varranta than thoae under other atatutea and the 
issues raiaed by CERCLA warrant• aay be auch aor• complex. 
Second, this i• a relatively nev and vital area of th• law. We 
auat ensure that aaxiaum ef forta are aad• to develop this 
critical area of th• lav in an excellent aanner. !ES lawyers 
must aake all reaaonable effort• to ensure that exercises of the 
civil warrant authority under CERC~ will be vindicated by th• 
federal courts, throuqh proper presentation of fact• and le9al 
arqw1enta by Oep~rt•ental attorney• vith experience in this area. 
Finally, •ince our experience ha• ahovn that judicial challenges 
to civil CERCLA warrant• tend to aove very rapidly, ao••t.i••• on 
an •••r;ency motion baaia, !ES needs to vork cloaely with client 
aqencie• on th••• aattera ao that the Diviaion'• Appellate 
Section is advised and prepared with •ufticient lead ti•• to 
expeditiously address appellate proceedin;a. 

Coordinatinq th••• warrant application• throu9h EES 
must be done on an expedited baaia ao that client a9•ncie•' 
proqr&& objectives are achieved. Moreover, our resource• auat 
not be consumed by duplicative work. Balanein9 the needa for 
careful warrant application preparation• vith that for 
expeditioua handlin9 of th••• aattera, we vill uae the followin9 
procedures: 

l. Th• client aqency will telephonically notify the 
relevant EES Aa1istant Chief or Senior Lawyer when th• Aqeney 
plans to •••k a civil warrant. 

2. Th• client a9ency will.follow-up the request by 
expeditioualy tranaaittin9 a •hort ... orandWD coneiaely 
explainin9 why th• varrant i• needed vith a draft copy of the 
warrant application and·aupportinq affidavits. 

3. Upon receipt of th• telephonic notification or 
written requeat, Whichever first occurs, the EtS Aasiatant Chief 
or Ir. i.avyer vill arran9e for either an EIS ataff attorney or an 
AUIA to baftdl• tb• review and proaecution of the application. 
Unl••• a.d1•pute develop• ,between EES/AOSA persormel and th• 
client -.ency, th• EU Aaaiatant Chief or Sr. t.avyer aay approve 
th• appli~tion. If auch"a dispute develops, it auat be brouqht 
to th• attention of the Chief or Deputy Chief, EU for 
resolution. 
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c. Handlinq of th••• aatters is to be afforded 
priority on our docket. Moreover, the Chief or Assistant Chief 
of th• Appellate section •hall be advised of each application 
request by the tES Assistant Chief or Sr. Lavyer a• soon as 
possible after notification by th• client aqency, ao that 
Appellate can be prepared to handle expeditiously appeal aatter•· 

5. All civil actions to 1ntorce civil CERCLA warrants, 
by way of application for civil contempt or other judicial 
orders, shall be authorized in vritinq by the As•i•tant Attorney 
General. such actions ahall ):)e afforded hi9h1st priority on th• 
docket. 

For general advice/c;uidance on handlin9 CERCLA civil 
warrant matt1ra, contact John Fleuchaua, ORCM-Wa•te, 312-3109. 

Attachment 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
W"SHINGTON, C.C. ZOUO 

9832,9 

OPlllCI 011 

m 12rse7 SOL.ID WASTI AND IMl"GENCY lllH,ONSE 

M!!MORANOOM 

SOBJECT: coat Recovery Actiona/Statute of Liaitationa 

PROM: Gene A. Lucero, lHrector(__/~-,,- A. ~vU!£1D 
Off ice of Waste ~ro9rams ~eaent 

TO: Directors, Waste Management Division, 
Region• I,IV,V,VlI,VIII 

Director, Emergency and Remedial Reaponae Division, 
Region II 

Directors, Hazardous Waste Management Division, 
Region& III, VI 

Director, Toxic and Waste Management Division, 
Region IX 

Director, Bazardoua waate Division, Region x 

The purpoaea of thia aemorandua are to: 

1. Opdate !PA'• policy on ti•ing of coat recover1 Action (Thia 
aeaorandum auperaede• Tiaing of Coat Recovery Action, G. 
Lucero, October 7, 198~). 

2. Requeat that you bring your peraonal attention to the 
~racy of data being uaed to brief Congr••• on th• statu• 
of co•t recovery.effort• at •it••· 

l. a•qu••t tlte initiation of co•t r•covery action for tho•• 
•it•• vher• th• atatute of liaitation.dat• i• approaching. 

lt reaain• the Agency'• 9oal, vhere appropriate, to aeek recovery 
o~ all aoni•• expended at superfund ait••· Moreover, to proaote co•t 
recovery and obtain inter•at,. th• Agency vill tran•ait deaand letters 
a• early aa practicable. Additional 9Uidance on the tiaing and content 
of deaand letter•, including 9Qidance on aaxiaizing intere1t, vill be 
aent in th• near future. 
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I. Timing of Co•t Recovery 

Section ll3Cg) <2> of the Compreheneive Environmental Reaponee 
Compensation and Liability Act CCERCLA), ae aaended by the superfu~d 
Amendments and Reauthorization Act (SARA), contain• specific provisions 
on the etatute of limitation• for cost recovery action• under ••ction 
107. This memorandum doe• not eet forth the statute of limitation• for 
pre-SARA reaponee actions. Section 113(9) requires that coet recovery 
actions be commenced: 

A. for removal actions, within three year• after completion of 
the removal action. Where the Agency has aade a deter
mination to grant a waiver under eection l04(c)(l)(C) for 
continued response action, the cost recovery action mu1t be 
brought ~ithin six years after this determination1 and 

B. for remedial actions, within •ix year• after the initiation 
of physical on-site construction of the remedial action. If 
the remedial action is initiated within three years after 
completion of the removal action, the reaoval co•t• .may b• 
recovered under the remedial action etatute of limitation• 
for coat recovery (i.e. Within six year• after the initiation 
of on-site construction of the reaedial action). 

The term "commenced" •• .ueed in ••ction ll3(g) aeana a 
filed section 107 cost Lecovery action. A• a matter of policy, the 
Agency views completion of th• removal action •• the day th• cleanup 
contractor demobilizes at the site and completes the •cope of work 
identif i•d in th• original or modified action memorandum. The final 
Pollution Report (POLREP) submitted by the osc normally contain• thi• 
inf~rmation. (See Superfund Reaoval Procedure•, R•~i•ion 12, 
August 20, 1984). Remedial investi9ations/feaeibility atudi•• (RI/PS) 
may fall .within the etatutory definition of ·removal action. Por 
purposes of coat recovery tbey ahould be treated •• a aeparate reaoval 
action. Therefore, a coat recovery action ahould be coaaenced within 
three year• of completing the original reaoval <•xclu•ive of the· RI/PS) 
unl••• pby..S.~l on-ait• conatruction ha• atarted. 

Although aection ll3(g)(2)(A) of C!RCLA, aa aaended, allow• tbr•• 
yeara froa coapletion of a reaoval to initiate coat recovery action, it 
•till reaaina our policy to begin coat recovery activity within one 
year after coapletion of the reaoval. Por reaedial action•, Ag.-ncy 
policy requires that coat recovery· activity be initiated within 18 
month• after th• aigning of th• Record of Deciaion (ROD) or during the 
later phaae of conat~uction of the reaedial action, if t~e con•truction 
i• ezpected to take aore than two year• after tb• ROD i• ai9ned. 
Adherence to the•• ti•• fraaea vill enaur• that current, not atale, 
evidence and knowledgeable vitn•••e• will be available to aupport th• 
proaecution of th• action and that the A9•ncy will not be faced with 
atatute of limitation ri•k•. 
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At thi• point it i• appropriate to clarify th• Agency's position. 
on prioriti•• for removal coat recovery referrals. Due to the resource 
commitment of litigation, the Agency ha1 established that coat recovery 
cases where the co1t1 exceed $200,000 •hould take priority for 
referral. There i• no prohibition on referring caae• under $200,000. 
However, th• judicious uae of liaited re1ource1 dictate• that the 
Aqency fir1t addre11 tho1e •it•• which pro•i•• • better return on the 
Agency's time and money inve1taent1. Where appropriate, ca1e1 under 
$200,000 have been and •hould continue to be referred. Selection of 
ca••• for referral is a Regional determination which ahould be baaed on 
a variety of factor• including 1tren9th of evidence, financial 
viability of defendant• and likely return to tbe Agency including 
enforcement costs. 

Section l22(h) of C!RCLA now provides the Agency with the 
authority necessary to compromise claims for coat recovery action• 
where the total of all re1pon1e co1t1 expended at a ait• i• l••• than 
$500,000. Thi• new authority should a1si1t the Agency in addre11in9 
the lo~er dollar value cases without litigation where an appropriate 
1ettle~ent can be made. The A;ency i• currently developing ~rocedure1 
for settlement of claims under $500,000. 

II. Update of Information 

Attached for your review i1 inf or•ation on coaplet•d removal• for 
each of your Regions. Pl•••• review this inforaation and, uain9 the 
co1t11ent fiel.d provi·ded,· 1naicatt your achedule !or referral of coat 
recovery action. Cost recovery actiona aay not be appropriate for •o•• 
1ite1: for example, where no PRP can bt identified, or vhere the PRP1 
are not financially viable. If you do not intend to refer the caae, 
pl•••• note this fact. Where you decide that coat recovery action ia 
inappropriate, you ahould explain the d~ciaion not to take cost 
recovery action in a 1i9ned •••orandu• in your fil••· You •hould 
a1au11e that there vill eventually be audit• of th••• caaea, by 
Headquarters, and perbapa tbe Inapector General and Con9re11ional 
oversight coamitt•••· 

Pl•••• uae the following cate9orit1 vben coapleting tb• co .. ent 
field for ait•• vbere action• will not be referred: 

l) Mo PKP• identified 
2) PRP• not financially viable 
3) ·Queationabl• evidence 
4) Questionable legal caae 
5) other <specify) 

The accuracy and coapleten••• of thi• inforaation ia critical to 
our ability to dtaonatratt tb• effectiv•n••• of !PA'• coat recovery 
program. Th• current data, vhich ba• been provided in re1pon1e to 
con9re11ional requeat1, indicate• that IPA ha• initiated coat recovery 
efforts at only 29\ of the coapleted reaoval 1ite1. (They account for 
approximately 52\ of the available obligational. To tbt extent 
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information vaa available, the above figure on ca••• subject to coat 
recovery vaa determined by subtracting from the univerae of coapleted 
removala, tho•• where it appeared that coat recovery· ia inappropriate. 

While we believe that our data base aay not be current, the low 
level of case initiation does point out the need for ••rioua •anage•ent 
attention. A referral should be planned in thia or nezt years 
Superfund Comprehensive Accoapli•h••nta Plan (SCAP) and so indicated on 
th• attached reports. Where action ia not appropriate, it i• critical 
that the data base be adjusted to ao indicate. Pl•••• provide your 
coaaenta and schedule for activity on the attached aaterial within tvo 
veeka. 

III. Initiation of ~ctions 

If, after review of the attached site information, there are any 
cases which require filing immediately or in the near future, pl•••• 
advise OWPE, OECM and th• Environmental !nforc•••nt Section of the 
Justice Department immediately, ao that we aay expedite the referral 
and filing process. All planned referral• ahould b• incorporated into 
th• Integrated SCAP. 

We will provide you with updates of r••oval coapletiona and 
ongoing remedial action• (aiailar to the attached charta) on a 
quarterly basis for your review and coaaent. We also aolicit your 
au99eationa on the chart format and content. 

Any question• on this memorandua or the attached information aay 
be addr••••d to Janet Farella of •Y ataff. She aay be reached on 
PTS 382-2034. 

ATTACHMENTS 

cc: Edvard !. Reich, OECM 
David Buente, DOJ 
Regional Counaela, Regions I-X 
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MEMORANDUM OSWERt 9833.2 

SUBJECT: Consent Orders and the Reimbursement Provision 
Under Section l06{b) Of CERCLA 

FROM: Gene A. Lucero, Director ( -,/JL" iJ l~o 
Office of waste Programs ~~e';;l· 
Steven Leifer, Acting Associate~ ,,/ -~........_ 

Enforcement Counsel for Waste ~ 
Office of Enforcement and Compliance Monitoring 

TO: Addressees 

The Superfund Amendments and Reauthorization Act (SARA) 
amended section 106 of CERCLA to add section 106(b)(2). 
This provision entitles persons to seek reimbursement from the 
Superfund for costs spent in complying with section 106 orders. 
Congress included the provision as an incentive for PRP's to 
~ake response actions even though they miq~t disagree with 
EPA's unilateral order. It preserves their right to contest 
issues of liability or ·the nature of the response action at a 
later date. 

This memorandum provides guidance r99arding terms of 
consent orders to preclude parties who have signed consent 
agreements to subsequently seek reimbursement under section 
106(b~ To assure that parties to a consent order or decree 
do nu~ •~•k · reimbur·aeftlent by contestin<J iaauea of liability 
in a l~tcr reimbursement proceeding, consent orders should 
contain a 1tipulation that the respondent(&) waives its right 
to •••k reimbur1ement under section 106. ror example: •tn 
entering into this Consent Order, the Respondent waives any 
right to seek reimbursement under section l06(b}(2) of CERCLA 
for any past costs and cost• incurred in complying with this 
order.• 

Reimbursement issues under SARA will be addressed more 
comprehensively in the specific guidance on the reimbursement 
procedures, and in revisions to the Au9uat 1983 9uidance on 
Administrative orders under Sl06. 
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If you have any questions please call Rich Bopen at 
382-2035. 

Addressees: Directors, Waste Management Division, 
Regions I, IV, v, VI, VII, VIII 

Director, Air & Waste Management Division, 
Region II 

Directors, Hazardous Waste Management Division, 
Regions III, x 

Director, Toxic & Waste Management Division, 
Region IX 

Regional Counsels, 
Regions I-X 
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Abacrac:: Petroleum reftnena and 
chemical manwacturert lftUlt limit 
benzene emi11ion1 from new and 
exiatina fugitive emiHion IOW"Cft. 
Ownan and operaton m111t submit to 
EPA ontt-time notification.a for new 
con1tn1ction. modification. and 1tart·up. 
They must also 1ubmit semi .. Mua.I 
reporu of the number of valvH. pwnps. 
and compreuors for which lub wel"I 
detected. EPA uae1 the collected 
information 11 the h11i1 for enforeemant 
action• H well H to 1pot trenda and 
plan prosram atrateaiu. 

Rnpondenu.: Chemical manwac:turerl 
and petrolewn refmmea. 

&timal«i N>nual Burden: 91.817 
hour1. 

Offic:a of Pe.lic:idet aDd Toxic 
Subetac:n 
Title: Household Surveys of Chemical 

Product Usage (EPA !CR •1200). (This 
ia a renewal w;thout revision of a 
currently 1pprcved collection.) 

Abatl'Ot:t.: ThHe aMual 1urvey1 will 
provide information on household UH 
of common chemical products. From 
the reaultL EPA will derive expoaun 
a1ae11ment1 for use in making 
re,Watory decisions required by the 
Toxic Sub11ance1 Control Act. 

&spond~nu: lndividual1 and 
hou1ebolda. 

E.stimatltd Annual Burden: 800 hours. 

Apnc:y PRA Claaruce Requnta 
Completed by OMB 
EPA JCR S0155: Pesticide Application 

Certification Form. Trainina and 
Examination oC Applicaton: wa1 
appnived B/17 /87 (OMB •207o-oo%9: 
expiret e/30/90). 

EPA ICR SOIS13. Trade Secret Clearance 
Juttification for P.!atic:ides. wa1 
extended 6/18/87 (OMB •207G-0053-
expires 9/30/87). 

EPA ICR Sll&O. NSPS for Wool 
FiberaJau Manwactwina (Subpart 
PPP) Information R.equirementa. wa1 
approved 5/12/87 (OMS S2080-0114: 
expil'el 6/30/90). 

EPA lCR Sl315. InformaUoa Requeat for 
Development of NESHAP for 
Chromium Platiftl and Anodizin1 
Opera1ion1. wa1 approved 9/21/81 
(OMB •2060-0142: axpinlt 12/Sl/87). 

EPA lCR Sl3e%. NESHAP for Coke Oven 
Emi11ion1 from Wet-Coal Charpd By· 
Product Coke Oven Batteries. wa1 
approved 6/15/87 (O~m •2090-0'Ht: 
expi•• 6/30/90). 
Send comment• on the above 

abatnct(11J to: 
Pttricia Minami. PM-2:3. U.S. 

Environmental Protection ~ency. 
Information and Replatory Sy11ems 
Olviaion. 40l M Street. SW~ 
Wa1hins1on. DC 2'W80 

and 
SusaJl Dudley (ICl &"1200) and Nicolas 

Garcia (ICU OMO and 1153). Office of 
Manapment and Budpt. Office 0£ 
IDl'otmatiOA and Replatory Allain. 
New Eucutive Office Buildift3. 728 
Jac:bon Placa. NW~ Waahinaton. DC 
2050S 
Dated: ,_ u. 1..,.. 

o.-.1 J. FiDrillo.. 
Di~ llt{orflfotioll ond IWfuiolOl'Y Sy•,._ 
DiYlliOll. 
(Flt Dor. 17-141DD Filed e-a-17; 1::411 amt 
~ccm...-

Sdetice AdYteory loer'd becutM 
C41nmittee; Open ..... 

July Z1 duouah z:. 11181. 

Under Pub. I. 92-483. notice i• hereby 
Biven of 1 ineetinB of the Executive 
Committee C1f the Science Advitory 
Board on Jilly %1 lhrough 22.. 1187. The 
m"tiq will bt held at the U.S. 
Environmental ProttctiOD Apncy. 401 M 
St:ftt. SW. On July Zl the mntina Will 
bt held in the Admini1t1'9tor'1 
Confel'llnce Room. 1101. The mnttn, 
will besin at 9:00 a.m. and Will adjowm 
at approximately 5:00 p.m. The mHttn& 
July 22 Will bt held in tht Nonh 
Conferuc:e Center Room • 3 &om 8:00 
.a.m. to 1pproxim11aly 12."00 noon. 

luuet ta ~ dllclated It the mHtiftl 
include: a ltat\IS report or the Soard'• 
revi.w of ICiattfic wuca related to 
munidpal wa1te combustion: workinf 
relationships With the Science Advisory 
Panel: comideratioa of a request from 
the Deputy Admini1tntor to form an 
indoor air penal: reports of committaea 
and subcommlttaer. and other i11ue1 of 
member int~rasL 

The DIHtinl ii open to the public. Any 
member of tba public wi•hinl co attend. 
obtain information. or nbmit written 
commeata ahoWd contact Dr. Terry F. 
Y oeie. Dlrtc:tor. Science Advitor)' Board 
or Mn.. Joanna Foellmar located at 401 
M StreeL SW~ Wuhinston. DC 204eo or 
call (2m) ~ua by close of buainesa 
July 11. 1987. 

O.ttd: )llDI 3'. 1111. 
TmJF.Y--. 
SeiMm Athi«N'Y /JoturJ. 
(FR Doc.11-HI01Filed...._.,:B:.s11111 

~--..... 

[Of'P IOI.a; PN.~) 

ltaWl'RA ........ llllrehlftd 
E..._ttoft Group (SFIRIG); Open ....... 
AODCY: Environmental Protection 
Alancy (EPA). 

·--·n: There will be • 2-day 
m•tiftC of the State FlFRA laauea 
Rasurc:b ind !YaJuatioa Croup 
(SFIREGJ. The meetina will be open lo 
the public. 
DATI: Monday. July 20 and Tuesday. 
)Illy Z1. 1917. besiftn.inl at 8:30 a.m. ucb 
day and andine by 4;.30 p.m. oa Tuuday, 
Jwy zi. 
ADO'lil& The mHti.nl will be held •t: 
The Hyatt Jteteney. Cty1tal City. =98 
Jeffal'M>n Davia tiiahway. Arlinaton. VA. 
(~1%34). 

POil """18 lllflOMIA'nOM COICTAC'r. 
By mall: Philip H. Cray. JrH Office of 

Pesticide Programs (TS-1MC}. 401 M 
SL. SW .. Wuhiftlton. DC 20teO. 

omca location and \el11>hone number: 
Rm. 1115. Cry1tal Mall. BuiJcUng No. 2. 
Ariinston. v A. (703-557-7098). 

8""'.lll&NTAJn' llOOIWATtOM: This will 
be th~ twanty..evtnth mttlinl of the 
full Group. The tentative asenda thus far 
lncludn the followtna topica: 

1. Action ltema from the March 11187 
IDHtiftl of the SFlREC. 

z. Retional reporta. 
3. Workins CommlllH reports. 
4. Other topiea wl\icb may •rise. 
O.ted: Junt :.1111. 
~D.C-,C. 
Di1wc1or. Off ua of IWUcit# ,,,,,,,,_.. 
(FR Doc. 17-14870 Flied~: 1:'5 •ml .,...CODI ...... 
(PN.-m~J 

lupertund ~De Mlntmi8 
Contrtautor Sem.m.t1tl 

~Environmental Protection 
AltnCY· 
AenDIC lleqDett for public c:ornmenL ·-·lll't: n. Apnc:y it pabliahint 
today It• Interim CWdazM:e oa 
Settlementa wtth D. Mini.mU W11te 
Contributon ander ltctiOn 1Z2tll of 
SARA ID order to inform the public and 
to solidi pubUc comment on thi• 
important aapecs of the Sup•rfund 
enforcement procna. This document 
providn pidelinn for dltarminina 
which potential}y mponsibl1 pan1u 
("PRPI") under ltclion 107(a) of the 
Comprwftamiv• EnYiromnental 
Rnponae. Compnaation. and U.bllliy 
Act of tteO ( .. CERCLA. .. or '"Sc&peri11nd"°l. 
u amend9d by the Suparfund 
Amaacbnlnta and Reauthorization Act 
of 1• ('"SARA;. may Qualify for 
ar..anant e1 • 11tiltimi• wute 
contributon panuant to atction 
lZZ{s)(t)(A) a( SAM. It alto providr.1 
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suid•linet for M90tiatiag with. 
min1mi1 waatt contributors and for 
ente!in1 tntc Mt\Jemema with lads 
p11rtin pumaant to MCtion UZ(1J of 
51\RA. 

Thi• publication does not addrna 
qualifications for or Mtllemenll wtth de 
minimis l•ndown~ isndrr section 
tzzt1l(t lfBl or SARA. which will be 
cowred by aeparatt ruidance. 
DATI: Commenll mu11 be provided Dn or 
befcn Augvat n. 1111. 
aawaa: Comment• should be 
addreued to Janice I.melt. U.S. 
Environmental Protection AleftCJ· 
omc. of lnforcement and eom,liance 
Morutorms. Wute EA!Ol'Clmeftt 
DivtaiocL L&-UIS. 401 M ScrHt. SW. 
Wub1qton. DC 20t80. (2:0Z) JU-3CJ17, 
POlll l'UlfntD ~'nCMC CDWTACT. 
J&Nce Linett. U.S. Environmental 
Protection Apncy. Offica of 
Worcemeru and Compliance 
Monitoring. Wa111 Enforcement 
OiviMoo. U:-1345. 401 M Street.SW. 
Wa1hinston. DC 20480. (202) 38Z-307'7. 
~lmM'TAltY ..-oMIAT10M: SectioD 
lZ2tJl or SARA providu EPA with 
ditcrellonary author~ to enter into 
expedited. fuial NlUements with de 
mtnlflfi• wa11e contributors to 
Superfund 1itea. ~ minimis wastt 
contributor. aN those pnerator and 
transporter PRPI who. in tht ludinlent 
of the Apm:J (H deleptee of tbt 
Pr'HidentJ, conaibated huardOUI" 
aabatance1 in an amount and of such 
~ or other hazardoUI tlfacu •• to be 
minimal in comparison to other 
baurdou1 1ub1tanCH at the t.cility. 
Section t2%(J)(l)(A). Pursuant to the 
requirements of HCtion 1Z%{J)(t). dt 
minimi• contributor wttlementa 1nuat be 
practicable and in tbe public interesL. .. 
dttermined by the A1ency. and must 
involve only a minor portion or I.be 
rnpome costa at the '"'1.lty coacamed 
wtth respect to each •ttlina pattJ. 

0. minimil oonatbcator Mttlmteala 
under ..:ttoa UZ(I) of SA&A oftw 
potential advan...- to PRPI ud die 
Aaencr allb. Fort» lldllirlW perUa 
such HtUemall CH be H effectfft 
ineans of ac:hieviq u euty ud 
equitable t'HOlution of tMSr liabiUty 
wt th the expenditul'I ol Nd1lced lepl 
r ... and other transaction coats. For the 
Afency. teetion mt1l 1tttletMftt1 
provide • mean1 of 1implifyina the 
CERCLA enforcement procna &hlwsh 
early elimination from Utiption aad 
nesat111tiona of the oftsn llumerotll 
minimal contributor PRPa. /A 11ti11imi1 
Httlementa alao offer the potential for 
inerwased awnbera of volunt1ry 
settlement apementL Thia i1 btc:sue 
dr. minim1• contribmors m11y be 

attracted b~· rh~ advantapt offnoed by 
eeetion \Z2{3l 1tttlementa. and nOll-CM 
minimn partifl may be eac:owqed to 
settle a1 a mull of the Nvenuet rwiNd 
tbroqh au.ch agreements. 

To UM the de minimi1 aettlllMftt 
provi1ion mOl1 effectively. the Asency 
will focus on 1chieviftl 1tttlementa In 
which multiple 4• mini mi• PRPI at a 
particular ~1ie U'I wca1hed our ~~
OM comprehensive qNelM'D\. '1>9 
minimi• partiH 1hould be enc:ourqed to
orsaam ud praent m11ltipany 
1tttlemen1 ofiel"I to the ,ovemmenL 
Further. to limit iovemmental and PRP 
tnma&QQa costs. de minimis 
1tttlamaat1 should be standardiud ID 
form and should not be the 1ubject of 
leftlthy 1t9t0ttation1. 

In the t}-pic:&l de minimi• HttltlM'nL 
the settlins partie1. in exc:hanp for a 
payment. wdl receive 1tatutory 
c:ontnbution protectio:t under 1tctlon 
lZZ(&J(SI of SAR.A and may be sranted • 
covenant not to 1ue where such a 
covenant i• consistent with the public 
illtere1t wader section t2%(J}(Z). The 
ecope of lhe covenant not to 1ue will 
vary dependina upon tha timinl or the 
settlement. the amount of in/onnation 
availabie to the Atency ebout site PRPa 
and NS1'0ftM eosta. the amount of any 
premium paymentt l"KOHM throqh 
the 1ett1ement. and other Nlevant 
consid.atiom. 

The Apney is aware that dt minimis 
coatributor Nnlements an the subject 
of amt intsrnt to potentially 
raponslble pamn and the public. 
Therefore. EPA i• publishina thia illttrim 
,Wdance tc provid.e"wtde public 
distJ'ibution of information oq thi1 
aapect of SAR.A implementation and tc 
pin tho benefit of public comment. EPA 
will reenluate thi1 interim suidanc:e 
bued upon its experience wtth ill 
implementation and upon any public 
COllUMDta that may be received. 

'11le interim ,Wdance foUOWL Da• ,_. 1117. 
~&. ..... 
AcriiWAailfoflt .......... ,,,, 
.,,~, G.'h.1 C..plionce MoltifofMI, 

Dated: J11M \I. \881. 
J. v.·-. ........ ,. 
.V.~nt Ad;nini•ll'Otl1f' for Solid w.-Md 
£me~ i'laponH. 

;.,...,.,..,,, 
Sub;ect: lotenm CuiUIM:a Oft s.ttl_,.tt 

WllA lJ. Miluln# w .... Conlrtbla&oa 
uc1er Section tz=al ol SARA 

FrOCD: Eftrud &. llftch. Acttna A.lltltant 
Adllr.niltrator fot lnlCW'Clmlftt ud 
Coftlplillnce Moa!tol"iftl 

f. Wllllton Jlottl'I'. Auili.n1 A4fmnmrnror 
lot Solid W;a11e and Emeraenc1 
ltnpionM 

To: ResiOMI Adn1111illl'tlt0f'll 

.,.....,c:o.-fl 
~I W..ae Ma~t Diwitlior 

Dil'IClleft 
lunt ti. 1111. 

L~ 

,,,. puf1)0lt or thi• memorandum 
provide interim guidance for 
dttennillinl which PRPs qualify for 
trntment H dt minimi• wa1ta 
contributor1 pursuant to leCtion 
1z:(J)('1JtAJ of the Superfund 
Amendmenll and Reautbori&alton A 
of 15116 ("SARA"}. Pub. L No . ....,.~ 
and to prnent interim pidtlinn for 
Nttlement with 1Uch th minima par 
pmsuant to lection 1%2{&) of SAJlA. 
Guidance on d• minimis andowners 
11Dder Mctioa l.Z2tllll)(B) of SARA"' 
be provided b)· separa re memorandu 

IL lac:Xpvund 

\\'hen the bann 11 indivi1ible. 
generato!'I and tramporter1 of 
hazard0&&11ubatancaa dispoMd of al 
facility aN stnclly and jointly aad 
MVerally liable for all COlll of NlftO\ 
or remedial action incurnd by th• 
United S&ata under ttetion 101(•1 of 
Comprwhemute Environmental 
RH!>OnM. Compenaaucm. and Uabili 
Act of. UllO ("CERClA "). 42 U.S.C. 
tleOi(aJ. a1 amended by SARA. Altbo 
thi1 liability ii not 1l.lltutorily limited 
the amount or type of baurdoua 
aubltanc:a senerated or transported tc 
the facility. Consrua. In section 
12%{Jltl}{AI or SARA. NCOlftind the 
concept of the dr minimi1 WMlt 
contributor. i.&. the por.ntially 
rnpGftaible party {"'PRP .. ) who uu.fi, 
the requirements for liability under 
MCtion 101(•1 of CERCLA and who de 
not bave a nlld HCtion 107{b) dtfem 
btat who ha1 made only • nriahllal 
contribution (by amount aad toxicity! 
co~parilontootherbasardoul 
~atthesite. 

Since the~ or the'Superfunt 
'""'9JL the AatllCY bu been faced 
wUb the prob&em of how to tNal • 
lllinimia contributor PVs. The lepl ft 
and other traDlactiona CDSll or 
.,..ottatma and llU,attna with 11\e 
Covemmnt. compounded by the 
poteatial COits of UMrli"I and 
defencUna claims ror contribution with 
other PRPI at the tllL ofttn could 
eacoed the ainount 1uch minimal 
contributol"I would be npecttd to pil} 
even under a Mltlement or a judsmenl 
·unravorable to them. /U a mutt. th 
tninimi• partiet ohen Hilk a .1wlrt and 
efficient mufti to pay a sum that is 
commensurate with their involvement 
the lite and allows them 10 be di1mi111 
from further net0tialion1 and llU111tion 
The Agency 11lso nud• a-method for 
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KhieYiq MltlnMftts with tntnJmal 
wu1e cantnbuton in order ao make 
nqoUatlOftl and liliptioa 1DOrt 
aana,.able. 

EPA formally recosniz.td and 
tndotMd the concept of the ch minim1$ 
contributor wttletMnl lJl the Interim 
CERCLA Settltrnanl Policy ('"Settlement 
Policy-~ ID PR 5034 (Feb. 5.. 1915). The 
s.tu.m.nr ~ adviNd tlut 
nesc>tiationa wtth de min1mia putin 
lhowd foc:ua on ac:hievtn1 cash 
MIU.menu and should be iimiwd to low 
90iwne. low toxicity diapoterl who 
saonnally would no1inalte•1ipillcant 
mmtribution to the COltl or de~ in 
uy event. 

Section t%Z(J) of SAJtA 1 t. m t.rp 
part. codificauon or the A,ency'• 
position witb res•rd to aettlementa with 
th minim11 parties. While l"eCOIJ'u:ins 
the liability of auch p&rtiH. that MCUOn 
IJYH EPA d11cnt1onary authonly to 
tater into e:icpedired Httlemenu with de 
mimm11 waate contnbu1ora and de 
111inim11 landowners. Section 122(&)(1) 
,.ntrally proVldH that when EPA 
detenninn thar a eertlemenr 11 
"practicable and in the public 1nternt. -
the A1ency 1hell ..... promptly 11 
posaible ... Sffk to reach a "final" 
Nttlement With a th mm11n11 PRP by 
consent dec:r.e or admirustrauve order. 
i! the NttJement "i.11volve1 only a minor 
portion of the mponM co111 at the 
facility concained." Section tutaJ(t}. A 
t# minimi• contributor settlement with a 
,.nerator. or u-.nsponer i1 authonad ii 
tbne criteria are met and if the A.pncy 
determint1 that both "tha amount of the 
hazardous 111bttance1 contributed by 
that party to the facility:· and "the toxic 
or other buardoua effecu of the 
1ubttance1 contributed by that ~rty to 
the facility." are "minimal in compart.on 
to other haurdoua substances at the 
facUlty.w s.ction lZ?fgJt'l )(A). Section 
U2(al further authonzes 11ttlement1 
with de minimi• landowners a1 defined 
by aec:uon uzt1)(t)(8J or SA.RA. 
Because the Afency will bt providiaa a 
MPVtt• suidance document on de 
minimu landowners amder- SARA. thit 
document will fOQll • tbt definition 
and .. tllernent reqllir•1nt1 of the t# 
.minimi1 w .. te conlributor. 
UL Guddda_. f• ~Wida De 
M1aimia PartMa 

IA minimis contributor settlements 
under NCtion tzztal .or SARA can bt u 
effective means of providins t# minim;. 
partin with an early and equitable 
l"tlGlution of their lWbility while 
minimwns their tnnuction c:oats. IA 
minimi• Mttlements can be pan1cW.rly 

'Tiie fall lest ef _,_ l::tll 111 SARA •• 
~MU ...... slOtlt•-...,_· 

ueful to the Covenunent tn c:omplex 
caNI invoMns numerous PllPa.. In such 
caMt. de minim1-. Nttl.menta offer I.be 
Apney a method of 1implifyiJ11 
CERCl.A enforcement action1 Uwusb 
.. rty elimin.ation of the aoawUmes 
nwnel"OUI minimal contribator PRPI 
from litilatlon and nesotiattona. 0. 
lllinimu Mttlementa may alao incruM 
the amount of raponae coets NCOvered 
thJoo\ish "ohmtary •ttlanent 
qrecma11ta. Thia ii becaUM th 111inimia 
pani" (who otherwtM milht n~t bave 
participated in Nttlemtntl) may bt 
lttraC1ed by cDt advaa&qn offerwd by 
de 111inimi1 Mttlemenu and enc:owqtd 
by the fact that tUit hmda will~ UMd 
to pay coata of c:i .. nup. ,.a.. ds&n 
tnnuction =•ta. P\nally. th minimi• 
1tttlemenu may incn!He the likelihood 
of aettlement with the ID&jor WHt• 
contribulol'I by rai1in1 1ufficient 
revenuea to reduce the overall liabilitin 
of •uch paniea. 

To uae the rh mi11imi• Nttlement 
provtsion most effectively. the Atency 
will focu.a on achievtnt comprebemive 
Nttlementa in which iftreretted de 
111inimi1 PRPs at a partic:W.r aitt are 
eddrnH<t in one sertJement •snement. 
0. mi111mi1 partin abould be 
·encourtaed to orpniae and ptWMnt 
tnulti•pvty NttJement oUers to tbt 
C.OV.rmnmt. To limit Covenuuntal uad 
PRP transaction eo1ta. de minimia 
Mrt.lementa lhould take tbe form of 
atandardiud apMmenta. and the 
llt1ioa1 should try to avoid lensthy 
tertJemtnr n.,ouauom with t# minirnil 
partin. 

At situ with douns or hundttds of 
PRPa. the dtt minimi1 tettlemenr 
authority will be partic:Wariy llltful le 
lllllpinl to aimplify the aasotiation 
proce11. In 1ituatiou of chit kind. It ll 
particularly Important for tbt Apcc)· to 
pther and releaN information about 
PRP waate contnbvtiona to the titt at an 
eeriy tlqt. IO that potentiall)' t# 
lftinimu parti .. can idadfy aDd 
orpnize lbemaalves to pl'IMllt 
•ttlarnmt offers to the CioMnuDenl 
Where nfflct9nt mfonnaUon la 
available. the Apnc:Y may tentatively 
identify·potenliall)' de minimi• parties in 
tbt information reieHed to PRJll imder 
MCtion UZ(e)(1) of SARA. The Apncy 
may alto COMider netotiattna 
separately wflti PRP Sceettac 
Committea reprnenttns nbetantial 
numben of• minia putiel. In 
addition. the Apncy ... ,. wills to 
comult with the major, i.&. 80IMH 
minimis. partin dunns the tJ. minilDi• 
nesouations in'order to fac:Wcate •Jam. 
comprabensi-. tettletnent wttb luc:h 
rnajor partin. This i1 becaUM. amOftl 
other thin1t. the YOlutnt end toxicity 

c:ritaria attabliabed by tht Apncy ror 
partidpatioft i.11 the de minim1• 
Mttiemenl uy haYe a sisnificant effect 
Oil the williqnaa of tbe major p&rt1t• 
to •ttla. 

ID dftemuruaa the timins of• • 
11tilliznn Mttlemtnt. the Apncy muat 
amaidar • \'&riety of factors: U.. amoant 
ol IDformttiOft •vailable ebout ttt. PRPf 
aDd tMir wa1te contributiona to tba tits: 
the UDCNDt or information availabi. 
about the c:ottl of Nllltdiatiftl lite 
cauamination: tbt natv.te of the 
raopeMn IDcluded l!I tbe covenant not 
to ns: die amount of tba prauum to be 
paid by tbt •tdma parties: and lbe 
.-0111 .. ad toxicity critel'\t UMd by the 
AftDC7 IO diltinCWah between tbe th 
11tilliltm and ma;or parties at the 1it1. 
ne approec:h taken at. pan1cuiar lilt 
thou.Id be dnrped to promote 
volunta" 1tttlement. minuniu 
trauaction co1t1 for botb tht PRPI and 
~e CoYmunenL addreH the lesitimata 
mternta of the de minimi1 and !Mjor 
p&rtltt at the site. and auure that the 
lenl of Mak to the Aftncy 11·acceptabl1. 
n.e Resiona are not encourapd to 
devote uten11ve effort to t1Mt1in1 
propo1&1a for de mmimis Nttlemant 
wUtN then ii. raaonable prospec1 or 
auecaufui Mttiament. 

Tbe AtncY may conaider early 
tettlemeftt where complete infonnatioft 
concemin:a PRP contributiDftl and the 
nature of die remedy ii not yet 
available. Jn tuc:h early Mrtlelftftltt. the 
raopanera tbould be DION up&n1ive. 
aad.'or the premiwm tbould be 
subatantiaL In addition. volumt and 
toxicity lenll sbould norm.ally be aet 
low. to that panitl wbo may 
ltsttimately be treeted as major do not 
instead tad up be!na trtated a1 th 
11tinimi•. Whan the Aseney determintt 
that II ii more ilbportani to have finality 
in relt•.., and reopeaert and more 
certainty In the definition of premnuns 
a.ad volama/toXicity levels. nqotiationa 
for th minilnil 1tttlemtnb should be 
clefmwd uaUI the remedial UsVHlil•tion 
and feasibility 1tudy ban been 
-completed and the remedy and the 
19Jativ• PRP contributiom have been 
dtfll\itivaly identified. 

IV. Guideliaet for.Deftlsias die Dt 
Mmlmil w .... c.tributot 

BecaUM site condllioaa. remedi•I 
pr'OIJ'U\a. amnber of PRPs and othitr 
conaidenUonl vary tremendously 
usona •i,.., the approec:h taken by thi• 
pidanca. comlatent wtth eec:tian 
'WlaJ(1 J(A I of SARA. Ui tbt the th 
1111n1mil coacributor Will ~ dalined on a 
aitHPtdf\c basil. To qualify 11 • de 
minimu pnerator or transponer. the 
PRP must nave contributed an amount oJ 
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uardoua Nbetancn wtidt ii mitti!Dal 
In compal"l90ft to the total a...at at IM 
facility. n. PRP nalt alao have 
c:onll"ibuted bsardo• Rbatanmt 
which al"I not 1ipiricanHy more toxic 
•nd not of siplftc:aatlJ l"M&c 
haurdou.I affect than other buardoua 
IUbstancn at the facility. &I well U 
... uns cb• other c:ondiboas Mt forth ilt 
Uris ptdanca. ........ 

U. for eumpla. all PRPt at U..ai• 
di1poMd of wuta of 1imilar toxidty and 
hazardous natura. .. ,_ oraanic: 80lwenta. 
dtan thOM PRPI who had contriblated • 
millimaJ amowat (in Nlation to IDe total 
allM>Wlt at tbt facility) CO&&ld qulify for 
• 11tinimia 1tat11a becauu their wa.w 
wat not IDOl'9 toxic or otherwiu 
hazardou.1 than other bazardoua 
aubltaraca at tbe 1ite. U. on the other 
band. a PRP d11poaed of 1 minimal 
amount or a wasta which is more highly 
toxic or which exh.ib1t1 other more 
HnOUI hazardou.1 effect• than other 
hazardoua 1ub1tance1 at the site. then 
that PRP. despite tile minimal amount of 
bis contribution. normally would not 
qualify fot treatment at a d~ mtnrmis 
party. 

Another way to an11lyzing the fact• 
poud by the MC1>nd example i1 to 
consider the COit or rwmediating site 
contam1narion rnultin1 from the 
baairdous 1ub1tanca conaibuted by a 
particular party. U a PRP di1poMd of a 
huardous subatance reqwnng 
di1proportionately high ~atment and 
disposal COIU. or requiring a different or 
more co1tly remedial technique than 
that which otherwise would be 
technically adequate for the site. then 
chat PRP should not be tnated a1 a th 

· ninimi• contributor even if he dilpoaed 
·of a Nlativaly minimal amount of auch 
aubttance. 

Even if a particular waste contributor 
meetl the volume and toxicity 
requirements for ck minimi• contributor 
atahla. a posaible nttlement with • • 
minimu PRP muat be detmlliMd by the 
A..,.eJ to be •prac:Ucab .. ud la the 
public intarnL .. Section UZ(J)(t). Thia 
nquirel the c:on9klentiaft of factors 
beyond the basic alitibilitJ crttaria
factors rtlatifts to whether the 
aettlemant would efrectuaui the intent of 
section 1%2{J) and other Pa:IPGMI of Iba 
Act. For example. in the unlikely nant 
that evety PRP at a aite meetl the be1ic 
th minim11 eli9ibility criteria. a de 
minimi1 Nttlament would not serve one 
of the primary 1oal1 of aection tZZ111t: 
elimination of certain minor partiu 
early iD the prcN:eU to foeut the 
rtmainiDS caae on the major parties. In 
auch ua instance. the emph111i1 1h0.Ud 
be on raechin1 1 settlement a1 soon •• 
possible with all part6el nint1 

tndfttoftal MttJement 8P1'"'9chea. 
Shnllarty. in a 1itutton wheft Mnt"&I 
1nt1jor pertin at a lite art banlcnapt or 
odterw1se non-nabic. It may not ba ilt 
the public lnterat to ·cash out• amaller 
contributors befON rnchint a 
•ttlewwtnt widt the rwmainiDS pertla 
n. A89ftC1 CWNftily tiu aevenl ::# 

11tirtilnll pilot pirotKta UndetWay. Mer 
tDe9a aDd other MCtioa !ZtU! 
iettlementt haw been concluded.. we 
will consider Pf'O"idins farther ,Wdanca 
on the deftaition or the. minim;. 
wute ooatrtbutor bued upon our 
experience wtth th ... early Nttiamatltl 
ud oonunant1 raceiftd on tbia iltteriln 
pidanca. 

v. ~for s.m.m.t Wldl De 
MiDimia Wu&a Caalributan 

A. TimiltJ of S.ttlttment and N«:n1ary 
lnformatiOll 

'nle seneral 1oal or aettlement1 with 
d~ minimis partin i• to allow PRPs wbo 
made minimal contributiona to a 1ile to 
resolve their liability quickly and 
without the need for extensive 
neaotiationa with the Government 
Section lz:tJ)(3) tndlcate1 that the 
Pruident 1hall reach a aattlement or 
srant a covenant not to 111• a• IOOft u 
po11ible after the President bas 
available the infonnation nacasa17 to 
reach ludl a .enlament or iran1 1uch a 
covenant. 

Th• ftnt t),,e or information that the 
Apncy must ban i1 adequate 
infonnation about the identity. wa1te 
contribution• and viability or PRPs for 
the 1ite concemed. Such informa Uon i1 
nHntial becau11 the ApnCJ m1111 be 
able to determine. undat' aection 
U2(11(11(Al or SARA. that ••ch aettlina 
p&rty'1 contribution bJ volume and 
toxicity la minimal in compariacm to 
other huardou1 111bstanca et tha 
facility ln OTder to enter into a • 
.,;nimfl Ml1l1mlftt. Such information ii 
elao important because the ApDC)' must 
be able to enluata tbe financial 
Yiability or. and ttnnsth or lta cue 
aplmt. the non-aettlina parties at the 
alta to datanniu whether 'a • minim;. 
Ntdemeftt it "practicable and in the 
public interear imder MCtion tJZ(a)(t) 
or SARA. 

n..fon. althcMath the Resiom may 
ens ... in pmiminary napttationa with 
likely c:andidatn for tJ. minimi• 
aettlemenll prior to completion or full 
PRP inveatiptory worit. •• a pnaral 
n&la. de minimi• eettlamantt should not 
be concluCled prior to completion of a 
PRP March (includins title Mardi and 
ftnanclal aueumenta) or prior to nch 
ttma •• the ,\pnCJ i9 confident that 
adequt. tnformalion about the extent 
of uch tettlint perty'1 waate 

coelributfoft to the sit• harbten 
dllCOftf'ld. n. R.as!ona thouid 
ooaunenca PRP invnttaatory work 
CIDllC:Umlftt witll die 1xpeact.d 1ite 
inffllilalioa or. at the latnl. the 
'Nlt*'-I Prioritia U.t sc::ortns quality 
.....,... proceu. and tbould make 
~M UM of illfoflnatiCMI requetll 
pw"Suant to MC1ioo W-.{•I of CERCA 
u emended. ud MCtioa 111111 ol RCRA. 
.. appropriata. na JUriom thould ai.c 
w eubpo-11 u wded aDd 
apptoprialll. 1••UU to wtiOD t=l•l 
of SAJtA...t allMd aaapcier all 
infonudoa ...... ad dunac lit9 ud 
PRP tn••tlptiw.1 

lariy di....!- with poteetial 
cendidat• for• tninimil M'ttlemeBta 
wiU be moat beaeftcial.at litaa with 
fttunen)lll PRPs. when 111cb dllClllltont 
may be ued to ancourap minimal 
waa11 con1ribaton to orpniD and 
prnant multi-party Mttlament often to 
the GOftmment. In eppl'OF'iata ca .... 
the Atency may conlidar condudina de 
tninimi• Nttlemanta prior to completion 
or full PRP inveatiptory work. In such 
ca .... Iha A,.ncy may u11 more 
conaarvatiY1 criteria for di1tinpilhins 
between de minimi• and nor.4-
minitni• pam.t. i.•- lower volume and 
toxicity Inell. to that pertift who may 
Jesltimately be tnatad •• ~ 
minimi• are aot tnctadtd within the th 
tninimi• dan. Such Httlemtntl muat 
alto be drafted carefully to a11ure that 
they provide added protection to the 
~cy apinlt the risk that MW 
information may be discovered about a 
·Mttlins party's wute contribution to the 
lite. 

The 8'CQnd type or Information that 
tbe Apncy m111t bave ii iDlormation 
about the C09tl of remedialins tit• 
contamination. /A minimi• 11ttlemenu 
in whicb PRPt .,.. sranted an eJll)&Dlive 
covaunt not to aua. U.. ona whhout 
rnarYaQou of rilbll for C09l Ovemm8 
ud future ....,... action. ... infra. pp. 
t~ta. ,....Uy abould not be pursued 
tmUI Iba Aaancy ii able to fttimatt. 
with a raaoaalMe dal"" of COftfldenc:e. 
the total raponse C09tl usoc:iated with 
deaninl up tbe subject 1it1. includiDS 
ovenipt and operation and 
maintaanca C09tl. 1 The A .. ncy 111ually 
will arrift at this lnel or conftdence 
only after a remedial inY11ti11tion and 
futibWIJ 1tudy ("IU/FS"') and a Recant 
or Dec:iaton ("'ROD") have been (or are 
cloae to beiftl) completed at the 1tt1. A 

I P1tf11 w110 Mft""" llllii8'0l111111 IO _,.__ ........ .,., •11 n11.....,..ii1.....,.. ............... _ ........... 
I ......... ....-SM "'111 ._._Mel bJ IM 

"'8fle)' "* 10 Mlteftlll - I • .,,_., .... .._.. 
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• .. inillt;. ~t wtth an 
opeflliwt OOftlD&lll DOI to IW Of dtit 
kind .,7 bt mndad.cl prior' to 
OHtpleliOD or &M wrs and aoo. 
ltowner. 11 to. AISftCl' ii IN f1ycJy 
eoftlWnt of ill ability to •Umlta f\&tw. ,..,.._-ta. ud "" .. ,u...,, Ru. 
iDIO --..1 a.. ........ level of 
MClllNiDty ilu'DuP U aOeq\A&te 
~ ,.~, ud/or o\h&r 
Mftiparda.. S. Mc:tiGID V~lt%) balow. 
T1N ~will Uo oaaaidu 
allll"Uti" .. tboda or IWl:Nl'illl ~ 
JU/PS aDCI lOD • a.11u111u MCU...nta. 
wWdi aftord t# llUNllU aonlributOf'I 
Ute oppa1'Wlity fOt eariy NtU&lltllllll 
( wbc ciott IAIOt91111111 ii leu cana 1n l 
wlsile P"ltec:&ml ta GoY1mm~11111nt1 
tbt edditlODal NU pruentt<I by lvch 
early ..,..1111111~ Opnon1 for 1\aeh 
Ntt.lamenu 119 ~ an Secuon 
V(l}(2) below. 

4 OullMlt t111d Form of S.ttl•tMnu 

1.Jn~11 

The pal ol ftffOrit liom wi rh dt 
Milli11tia ,.rtie1 ii l·:I •c:hievt quick and 
tWldafttil9d IP'"lfttnU tftrou,h Ult 
upendihat of eini•l cforcantnt 
~ and IPantactiOft COits. To 
t~D dU1 tMI, tfM • 11111tillti1 
..m.-r aonsallr wtD bit 1 "ca1houL .. 
L.- tt will not llldude • commitment to 
perform work.• !Mat Ntbtr-W reql&in 1 
,.,.._, to be mah to &ht liaardous 
Subtttnce h~· 111 exc:.buat for 
\hit ,.J'IMD'- ta. •ttlina pertin •ill 
NC9iw 1tatuto1y con&nbuhon protaCllon 
uier lliclioll uztl)(I) of SAP.A and 
.. , NClift • CO'leMllt llOt to ..... 
clalc:nbld iD MCI.., V(B)(J) beJo'W. 

7. ......., frolll IJabUltJ tnd lteopene'9 

0. iailtilaM llftlorl .. , bt srutlld a 
~t ... •-for cMl clams 
ooacllflUlll ....... ~ ... k 

· lnf\lnd" ni6ef ..-eecaon 1111 of 
CEltCLA ud ..-. tam .ra°"- or 
OOll ,_,., ---- '°'of 
CDC.A..._ IPA ........... diet 
.a. • _,...,..,t ii oonailtnt wtdl the 
JUbhc: 11uerni. a1 "'°"Nied iD ltetion 
ua(a)(Zt or SARA.• n. ecope ot dhl 

• .. ........ -· .. Afi'W" .. .... .......... --·--····· .. ...... ................ -~--· ,..,...,.....,,.,..._,, .......... ..._ 
--,.. u. ..... ,.,... ... 111rs • ..,.1t1t """· 

'11We1 .. n ......... IM __ _.. 
~ff_, •• .,........ .. llW ..itllllf ,. .. _ 
1e-...1 --11mMS-n1 •1 • •-.. 
IMtie-1 ..... a11....-rlC lrWI ,_II• 
,. MC ..... ~• ........ y -- 11111 .-II for 

.... _ ,..,..... ............ ,,..._ -111ar ,....,....,....... .. .. . 
• U.... •l'_I __ , t -Ill NI II 

... ,. __ I __ .. ,._,. 

eot1Yetaan1notlo11M will Y&IY· 
depe.ndina upan &he baUll or Iha 
•ttlefllent. U.. a1110U11t eNlfonuUoa 
available to IM ~cy. aad IM .aout 
of uy pr1iniwn peymeet IO be IUQ bf 
lbe • sini.,il parti" pwn&al IO tae 
..ru--. Netinl ~u...re 
dal .... , ., • 1'9ltu.d. lllowhtr. 
and ahoukl be uprell}y ~ 1111Mu 
die F9det'll Ml\INI l'WOutN trutee !au 
.,,..a iD wrltiq to IUcb I ODaYa&al 
:aot to tat pUNunt to UM .... of 
NC&ion U:UJCZ1 or SAM. 

bi llll'd•r to pl'Cli.ct the ~ aplal1 
the ponfblUry \Uf •• llUl&ilnu "1"Y'• 
fWJ Wllll contnbUtlCUI IO I Ille bu DOI 
t>.cn diaconred. dt mmim11 Mttlemsnta 
1hould. in 1!1011 ca .... alto IAc:ludt t 
l"ltmraUon of n,hll which wowd allow 
the Cowemment to aetk funher relief 
from any 11ttiin1 pany ff iA!ormabon 
not known to the Co•enunait at the 
Umt o( 1tnlemenl II di1COVWNCf whidl 
indica11t tbat the YOllllftt ar toxidt)' 
cn1m1 for the 1itt"1 dt mimlftil pam11 
are no lonatr 11tidit<I wtth ,..,,.ct to 
char party.' Thit m~uon nHd not be 
111cludt<I ;r tumcient mfo""8tion about 
the wHlt contnbut'iOM of all tttt PRPI 
it known er the timt or HtUemlftt. ;..... IC 
Wtullly Ill of tM WHte II atcouftM 
for. or ih1tt l'9COtda Hd ruial11 olPltP 
iltw .. itpEfou v. IVftlcctl)' co8lplwtt 
fer t!w Apncy to condvde that tbe rilk 
llf dllCO'nf'lftl""' blfonnation about 
... ,. coinnbuuocu to tbt .ace it 
nesliSible. 

111 •ddition to the n.tlWll rnourcc 
damap rnervttion lftd thi rnmr1iton 
for new Wonnaoon iftdjeaaq that t!w 
volwne encl IOU:i'7 c:ncma for tac 
ptrticuW NtilttMnt 11'1 DO lcqtr 
•tilfttcl. n.o fwlher ....,..tiona or 
ftsl\U•'"l'IO~Mft"NybeNqUired 
dependini •JIOft tbe facta of tbl ca• 
aad tM tuaiJll of die •W...L ,,_. 
,.,_. ... procec:t 1M Aacncr qeinat (1) 
n. Jtak of .. , .,.,.,,,... durtftl .... 
ceepletioft or tbl l'llDtdit1 ICtiOft and 
{l) u.. riai. di.al ~ Nlpoul aClioll 
1"11 bt .....,.,,. Ill addltioa IO Ille 
work apectfted ill Illa ROD. 

U an JU/PS and JtOD htwe N9ft for 
.,. dote IO bttnal completeel et ta. lit&. 
aocl tM AfsllCY baa ~I 
WonDIUCln upon which to nahaatt IM 
lik1lthood of coat OMmW or future 
....... •ctioa and tbe llO*Ull .... 
UIOCiltecf Wfdl .,,._ conun,nt ...nia. 
\hlft die A,_nq .. , acoapt I pruUUID 
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ban expt'lllly auwned the de minimi• 
parti1t' liabillty for COil ovemw and 
fut1n Nmediation 11 part of a 
comprehemive 11ttlement with th• 
CovemmenL than thne riakl will be 
bomt bJ tht major partin. and a 
prem.uu:o ~t OI' l"Copen.r for cost 
ovem.ina u~ ~tu.. ... ~lstion will not 
bt ~vi~ ~ the Covsnuntnt &om tht 
IC~~ d• minimi• parties. 

3. Amount of Payment 

ID the typical d• minimis aettlemenL 
the caab offer submitted by the d• 
minimi• partiu muat be at le11t equal to 
their volwnetric share of the total paat 
and projected responae co1la at the 
1ite.1 Nature of the wa1t1 is IHI 
ntlevant to the amount of payment of a 
de minimis settlement becaute the 
w11te mu1t be minimal in toxicity in 
order for a party to meet the baaic 
eligibility cnteria for de minimis 1tatu1. 
Volume is. therefore. a useful and simple 
method for tentatively determinift8 the 
de minimis share. It is based upon the 
type of information that ia moat likely to 
be readily available and does not 
require the PRPI and the Aaency to 
invest an inordinate amount of effort 
arguing about the appropriate share. 

The volumetric abare may be 
adju.ted. however. baNd upon the other 
factors resardina partial 11ttlement1 
identified in tht IDttrim CERCLA 
Settlement Policy (Part IV. 50 FR 5031-
38). Facton that may be of particular 
importance includa ability to pay. 
litigative riakl. public lntefnt 
comiderationa. value of a present awn 
certain. inequitiu and qaravabna 
factors. and the nature of the caN 
ntmaining against other partiu after 
aettlemenL The sham may alto be 
adjusted on .the buil of a Nonbindiq 
Preliminary Allocation afRHponalbWty. 
lf one has been dneloped for the 1ite 
punuant to MCtiOD 1%2(1)(3) of SARA. 

In addJtion to the YOhunetric: abart of 
paat and projtctecl rnpoue coeta. tbt 
Apncy pnerally wW l'8q1lire paJ'lftftt 
or. prem.iwn &om .. ch Mttlina de 
minimi1 party in nc:banp for ll'Utial a 
covenant not to sue wbidl doea not 
include reopenen for COit DWmftllll and 
futW"I ntaponae action.• If the aettlement 

I 'nit~·· ,..;.ctim e/ flllW9 ~-ti ..,..,.11, eileYld lie ........ ei.....,.alic 
......... ., ........ ,..e.ble ClllCI ol ltie 
....... llClila. 

I 'nit,,....,.,_., ...... die l&llbilltJ of 

... ---- PIUll 111 --· ol ltlt ........ 
--°'---~ ................ ..-1. • - -. It_, 1M • .,,,...... .. hlr 
.... ,..._ ............. .....,.Olk: .... 
fwd at Ill Rtlld..,. .. I.,. ,._ 

la concluded prior to completion or tht 
Rl/FS and ROD. and tnrormatioa about 
projecled COila ii limited. then tht COit 
overnm and future response action 
pmniuma should be calculated to rtOect 
thi1 lncreaNd level of t.ancntainty. ••,.. 
dlKuNed earlier. if the major PllPs are 
auumina tbe reaponaibility for 
conductinl me cleanui ..-. the 
premium amounts may be mada 
available to thON PRPI r.ther than to 
the Apncy. ID thi1 1ituation. the , 
pntmiwn amounts may be negotiated 
between the major PRPs and the de 
minimi1 Nttlora. 

Furthermore. because d• minimu 
PRPa an jointly and aeverally liable for 
rapoDN coala at the aite. the amount to 
be paid by a de minimis 1ettlor ii 
affected by the amount available from 
other PRPI. Thus. i! a significant portion 
of the major parties at the site are 
bankrupt or otherwise not financially 
viable. then the d~ minimis offer may 
need to refledt a greater proportion of 
reaponae colts. rather then simply a 
volumetric share and a premium. It ia 
alao po11ible that mixed fundina may be 
appropriate in such a aituation. 11 

4. Enforcement of Payment 

If a aettlina party fails to make any 
payment required by a de minimis 
HttJemenL or otherwise fails to comply 
with any term or condition of the 
aettlemenL that party ii aubjeet to 
enforcement action. including impo1ition 
of civil penalties purauant to Section 109· 
or CERCLA. aa amended. S.. aection 
1%2(1) of SARA. In addition. the 
Apndcy may include a porovilion in 
the aettltment document which permits 
the qreement to be vacated in the event 
of noncompliance. 

5. Type of Asrttment 
Section 1ZZ(s)(4) of SARA requira 

that de min/mu 11W.men11 be entered 
11 either fudicial coDMDt decnea or 
a~tiVI orden OD COftMDL The 
c:ircwllltancet and procedurn uder 
wblcb tb ... two altematiftl ahou1d. be 
UHd are brieflJ dncrtbt below. 

a. /udicial Co11Hnl Decl'H. Under 
aec:tion 1%2(d)(1KAJ .of SARA. 
Mttltmenta with non-de minim;. PRPa 
which provide for mnedlal acttoa must 
be em.bodied in c:oaMftt dac:rea. n.ua. ii 
tbe •minima 11ttlement ii part or a 
larpr. mon comprehemlve qreemeat 
with the llOIMt. minima pattilt under 
which remedial action will bt 
performed. it may be adviaable and 

•• ,..,._, ...... •lallatillt ,....._ 
... ,_" wUI .. ,......"'..,.,... 

··~--.-,....... ........... 
...... ..., ... ii 1orti.c-i-.. 

efficient to UM a conaent.decr9e for the 
enure aettlemenL Similarly. if the 
Government has already filed a 
CERCLA Section 108 or 107 aetion with 
respect to the aile. a consent dec:rtt will 
the d• minimi1 partiea may t>. ··-~fol 
became tht CDW1 will be familiar wi' ·. 
tht CUI ar.J lhould be able to •P!"- O'IP 

the Mttlement expeditiously. 
At the present time. all d• minimis 

CODMnt decnet must be refemd to 
Headquarters by tht Rqiona and must 
receive the conCl&lT'lnce of the A.aaiatan: 
Administrator for Enforc:amant and 
Compliance Monitoring (" AA-OECM .. ) 
and the A.aaiatant Administrator for 
Solid Waate and Emerpncy Ruponse 
("AA-OSWER") or hi1 or her deaignee 
prior to ntfernl to the Department of 
Justice for filina. Further. all de minimis 
consent decrees will be subject to a 
thirty-day public comment period after 
lodsins-" A model section 122(&) 
conaent decrH will be i11ued shortly. 

b. Adminstrative Order on Consent. , 
d11 minimis settlement may alao be 
embodied in an administrative order on 
conaent ("consent order"). SH aection 
U2(d)(l)(A) of SARA. Because of the. 
potential effect of adminiatrative d11 
mi11imi1 settlements upon future 
litisation and negotiations with the 
major waate contributors at the 1ite. all 
euc:h 11ttl1ments currently must receive 
the conc:umnc. of tht AA.OECM and 
the AA-OSWER prior to 1ignatu.re by 
tht Regional Adminiatnttor. 
Additionally. i! tht total past and 
projected rnponae coats at the aite. 
excludins interesL exceed 5500.000 (aa 
will pnerally be the CIH at sites 
involvtng th minimi1 aettlementa). 
atction 1ZZ(J)(4) of SARA requiria that 
the th minimi• consent order receive th 
prior written approval of the Attomey 
General or his designH ("AG"}. That 
aubllc:tion of SARA SiVll the AG tbirt) 
-days from referral by EPA to approve o 
disapprove the 11ttlement. un1 ... the 
AG bu reached qreement with the 
Apncy on an extension of time. 

Section UZ(t) of SARA requires notic 
of all aclmilu.tnttve dtt minimi• 
11ttlementa to be published in the 
Fedtnl R.pter for a thirty-day public 
comment period. The Apncy must 
camid.r all coaunenta received and 
"mlJ withdraw or withhold conaent to 
the propoeed 11ttJement If auch 
coaunentl dJadOM facts or 
Considentlou which Indicate the 
propoted 11ttlement ii inappropriate • 

•• 1\e ,.,... ,....., , .. ., • .. ittilflilCllllfltef\ 
..._..._.._.,..._,_,_. .. M_. 
mtil alw die IJllitad !i&alft IMsa I 11J1 ndld .. any . 
.-.C 11 r 1•• ,_.wad ud lllllU af• lhe -rt .... ........ ._.. 
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Improper. or in.dequale. - • • Section 
122(i}(3) of SARA. Modifyin1 or 
withdl'llwing content to an 
admin11tl'lltiv1 settlement i• subject to 
the Hme OECM and OSWER 
concurrence• as are initial a~ 

More detailed guidance on the 
procedural UpKll of d• minimi• 
con11nt ordel"I. includins R111onal 
rwfernl of ordert for Headquarten 
concurrence and AG 1pprovaL 
1olicitahon of public comment. 
enforeement of orders. and other related 
m1ttel'I. will be provided by Hp&l'9te 
memorandum. A model teetion 1%2{8) 
~naent order will be iuued shortly. 

VI. Pu,,,.. and u .. of nm 
Memorudum 

Thia memorandum and any internal 
procedure1 adopted for it.I 
implementation are intended solely 11 
BUidance for employeea of the U.S. 
Environmental Protection Agency. They 
do not conttitute rulemakins by the 
Agency and rn.y not be relied upon to 
create 1 right or a benefit. substantive or 
procedural. enforceable at law or in 
equity. by any person. The Agency may 
take action at variance with this 
memonindum or lta intemal 
implemenung procedures. 
Appmdi.x-Text of Section 12:(1) el San 

(11 EJC~ii.d Final S.tt/amenc.-Whenewer 
prac:ticablt and ia ihe public inttNIL 11 
de1em11nitd by th• Pr-H1deft1. the Plwulenr 
shall a111romptly H poaaibl• l"Ncb a final 
Mttlemenr with a pottnnally l'HPQnaible 
peny in an adlnin111ntiv1 or avil action 
unqar Hc:uon toe or 107 if such Mttlemcnl 
illvolvn only a manor po~ion or the l"Hponte 
coats 11 the facility concemed and. in the 
juclpenl of the Prn1~n1. 1he c:ondiliOtll in 
aithar of the follow•~ 1ubpa1111tT11pb (Al or 
(BJ are mat: 

(Al Both o( 1hr following are minimal in 
c:ompanson to other hu.ardous 1ubltance1 al 
the facility: 

(i) TM •lftOWlt of tltt huardova eubltancet 
contributed by that pany 10 the facility. 

(II) Tbe toxic or otber hual'Oow lffecta of 
the eubltancee eo1ttrtbutad by that llU'J '° 
the facility. 

(BJ TM Po\tlfttiallJ reaPolllibll llUl>'-
(1} is the owner of Iha real ,..,,.n, oa or In 

whlcb !he !.cillty II located: 
(Ii) did DOC oaaduct or pmDll the 

...,.,_tion. traalpOr\ation. ltot9 ... lrUtmeftL 
or d~l of UJ huardoul 1Ubataaca at the 
fadlll)': and 

(Iii) did not contribute to the raleue or 
threat or re1n .. of • haurdou tvll9tanct •• 
the facility "'"""" any aeuon or oauuion. 

oa T1le pe,_,,i ,,.,.. .. _ .. tlr llN--1 
..... lilwlcl ftOI fWCIUIP9 ,.)IMftl 10 M ..0. 11111\I 
•her "'8 public --1 llH\Gd llaa dll8ed alld 
etil 8fwP IM A.-, hel i..ci .,.mc-1 - IO 
0.-1• wllelllef any ~-11-....cl......,. --if••- el., wtllldrw-1'"""1)w ~' ..., 

T11i1 111bp.,..,,.pll /Bl doft not apply If tne 
pot111tiaily mponaible 118">' pwcbaMd the 
real property with acrual or oon11n1e11v1 
knowitdle 1ha1 the property ••• UMcl for the 
..,,.,.hc>ft. trensport.allClll. llOl'llL U'NllMnL 
or di1PCJNI o( uy ilaurdow 111be1anca. 

!Zl CovttlOllt Not To 5'.e.-na. Prnident 
may provide a c:ovsnan• DO( to aue with 
respect 10 1hefac:ility c:oac9mecl to any pany 
'Who hea entered into a ~I 1111der Ihle 
.tuhaeetJOft llDlett rod! • -"' wouJd be 
inconewtimt With the public 111tll'ftt •• 
dettrmmed llDder 111bMcttaa 10. 

(3) EJCPfC{ii.d All'"IMllC.-The Prnidant 
ahell rwacb any aucll Ntllement or ,an1 any 
tuch covenant not to - H '°°" 11 pou1bie 
aftw the Prelldall hat naU.blt the 
lnfmmabon ,,_..,,.to l'Mdl auc:h a 
Nlti.e11M1nt Of panl ludl a QO\l9ftallt. 

(41 CDnNnt D«:rw or Admin,.uotive 
Orrhr.-11. MftJemeal ancW tlli• subMc:non 
ahell be tntar.d II a COftNrll dec:rw Of 
embodied in an adm1n111Nliv1 Of'det' Mttins 
forth lh• lemia of the 11ttilmenL In the cue 
of any fac:ilily whirr I.hr 101al retponae co111 
exceed saoo.ooo (exc:ludizls intemt~ i! the 
aenlement la embodied 11 an acln11n.,1re11ve 
order. the order may be l11ued only with the 
prior wnuen appronl of tl!a Attomey 
General If lhr Anoni..y c.n-1 or hie 
de11gM1 hu not approYed or cflMpprovtd 
the order within 30 day• of th., relll'l'al. tba 
order lhall be dnmed to be •1111T'O"ed unlna 
the Attorney General and the Acln11ni1tra1or 
h•vt asrw<t 10 1x1end tht time. The diltncl 
coun !or the distnct in wb1cb tltt raitHt or 
tbrea1111ed rtiHM oc:eun -Y enforce any 
ludl aclnun1atratn. order. 

15) £~of ApwtMnt.-A pa.ny who lw 
l'llOlftd Ill liability to the United Statn 
tauter tb11 irultMcuon slsall DOI be liable (or 
cla1m1 for contnbution l'lpl"dms mattll'I 
1ddrHKd in tltt HttlamenL Such Nlllement 
don not diacb&rp any of the otlwr 
potan!ially mponaible panin mllaa ill 
te11111 ao proVlda. but it reducet tbt potential 
liablllly of the othen by the amount of Iba 
1artJ1mt11L 

fll S.ul•INllU willl Orher /loanliol/y 
ltnpomible !Qnin.--Nothina in thil 
aubMc:uoa Iha.II ba conainaed to affect the 
aulhotity of the Pre81dant 10 rwecb 
•ttlemanta with other potntially rnponaible 
pantu under tbi1 Act. · 

tn Doc. 11-1'80% Filed ~ a:o&& amt 
~--...... 

PED£RAL COMllUNICAT10N 
COMMISSION 

~ lftfomldon Colldon 
Requlr•m•nta 144tlmMecl tlO aw Otftoe 
of Menet•!Mnt end Budget tor RfttMt 

n. Fedtt1l Communications 
Commiuion hu aubm.itted the follow1na 
1nfcmn1tioa collec:tion reqlliNtMnll to 
OMB for review and clHranc:e IU)(ier 
the Plperworir. Reduction Act of 1990. 4' 
u.s.c. 3607. 

Copiu of theH aubmiuionl may be 
purchated from the Comm111ion'1 
duplic:ati"- cnn'"'ctnr. lntlll'MtlOMI 

TraMCl'iption Servic:e. ZlOO M Sll'ftt. 
NW. Suite 140. Wuhington. DC ~7. 
or telephone (%02) 857~15. Persons 
wiahing to comment on an 1:\forrna1.1on 
collKtion should contact J. nmothy 
Sprehe. Office of Manapmenl and 
Budpt. Room 3%3! NEOB. W .uhington. 
DC 20503. telephone (%02) 39M8H. 
Copi .. of these comments lhould al10 
be Nnt to the Commiaaion. For further 
information contact Dori• Ben%. Federal 
Communication• Conuni111on. telepbuna 
{20Z) W-7513. 

OMB No.: 3080-00.51 
Title: Ship/ A.ircntfl 1.ic:enH Ellpiration 

Notice and/or Renewal Applicauon 
Form No.: F'CC ~ 
Action: Revi11on 
!attmated Annual Burden: 39.183 

Responses: 1.959 Houn. 
Needs and UH1: A computer-generated 

1xpira lion 11otice which i• 1en1 lo ship 
(voluntarily equipped and Title m Part 
ill v111ei1) and &ircrtft r-dio Hr.rice 
11a!ion lic:enaea. The licenat may be 
renewed by returning the application 
when there is no change. or only 
minor changes. to the eltitting licenae. 
The data it used 10 update the 
tXJltlftl da1.a baae and iuue renewed 
licen1n. 

OMB No.: 3oeo.-009e 
Title: Application for Ship R.•dio Station 

Licenae and Temporary Operatina 
Authority 

Fonn No.: FCC !Oe/50&-A 
Action: Revi11011 
Estimated Annual Bunien: 106.192 

Re1pon.aea: n.z:Ja Hours. 
Needs and Uaea: Fortn FCC 508 i1 uaed 

to apply for• new. modified. or 
renewal of a ship radio 1t1tlon 
licenae. ~orm FCC 50&-A ia retained 
by the applicant 11 a temporary 
operating authority and if valid for 90 
day1. The data ia uaed to de1em11ne 
eliSibillty. update th• 1xialin1 data 
baM. and ialue lic:an.aaa. 

Facleral Comm1mlcltMIDI C-111111-. 

wua.. J. T---. 
S«:reltuy. 
(1"ll Doc. 11·141111FUedt-211-C7:1:45 •ml 
...... Cit*~ 

PIDEAAL ELICT10M COMMtUIMI 

CIMr'•9'1DUM Advteory ~ --·•ot.ca.tw •-·n: The National Clearinpouae 
on Election Adminiatration announces 
Iha ..-el of the charter for the 
u.annsnuuac Adviaory Panel. 

The purpoae of the Penel it to provide 
advice and conaulatton to the · 
Cleari,,.tln.1 .. with rapecl to it1 
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Applicants •1»11 that p-antina their 
requetl will pennil lhe Applk:anll to sell 
the 1ubject 1aa on lhe 1pot market under 
!heir small producer cartificate. 

Applicant• 11a11 that the Ausust 9. 
1985. contract expirwd on November 1, 
1980. ind that under the expirwd 
conrract ANR h11 no 11ke-or·p1y 
obli111Jon. Applicant• state that the 111 
qualifi11 under NCPA section 108(1) ind 
that the deliverebility i1 appro:1um1tely 
650 Mcl/d. 

Since Applicant• allege that they ire 
aubject to sub1t1nti1lly reduced t1ke1 
without payment and have requested 
that their epplication be conaidered on 

-«n expedited be1i1. 111 H more fully 
described in the application which i• on 
file with the Commi11ion and open to 
public inspection. any person de1iring to 

· be heard or to mike any prolest with 
reference to n1d application should on 
or before 15 davs after the date or 
publication of this notice in the Feder.I 
R.P,ler. file with rhe Federal Energy 
Regulatory Comm111ion. W11hift&ton. 
DC 20428. a petition to intervene or 1 
protest in 1ccord1nce with the 
requirements or the Commi111on's Rules 
or Practice ind Procedure (18 CFR 
385.%11. 385.214). All protests filed with 
the Comm111ion will be considered by ii 
in dererminrna the appropn11e action to 
be taken but will not Sl!rve to mike the 
protestan11 parties tu the proceeding. 
Any person wi1h1ng tu become a party 
in a proceeding must file a petition 10 
intervene in accord;inr.e with the 
Comm1111un·s rules. 

Under tlw procedure herein provided 
!or. unleu nlhl!rw•sr. Jdvised. ii will be 
unnece11a11 for .-\pp1it:ilnt» to 11ppe1r or 
to be reprC?se:-:te~ di thl! ~unng. 
k1DMtb F. Ph.1mb. 
S«,.ta.-y. 
IFR Doe. 11-1111163 Filtd 7-2.M?: 8:45 11ml 
l&£MIQ COOi .,,, .. _ 

ENVIRONMENTAL l'RQTICTION 
AGENCY 
(l'RL•snl-71 

Supetfund Program; Covenants Not To .... 
AGINCY: Environmental Protection 
Aaency. 
AC110N: Request fur public comment. 

C>nMr Sn. Ull flfl hme .!3. ltlll~ In wec.euna Order 
H.J. •lll. 1h .. t:oun Nl'".,..,i •"tliol~ 10 Ille 
C-1110Uft 111 .. Je"""'J "' poi1<.~ Ill f 1.71 O( Ill 
" .... lt111n111. S.1.lll)ft :.~ 1:.ah"' liwtl Ille C-llllUIOll 

will cunau!~r ,,., •" •"'""""° -·• a11111ic.1- (!ff 
aerul1c:a1e •nrl ,.1winc1<1""""'' ~u111nn1, wlleN IN 
lll'lllh1c.n ..... " ,.,.y are 111b-1 to 1u11t11a111 .. 11y 
Nd11t"ed ••L,.. •1111..ul PJ~"'t"f'll 

-...n: nte A,.ncy ia publishing it• 
Interim Guidance ,overruna the 
i11u1nce of COYlftln\1 not to 111e under 
Section 1221n or the Superfund 
Amendmen11 and Reauthotiulion Act 
of 19811 ("SARA"), in order to infonn the 
public and to solicit public conunent on 
this imponant upect of the Superfund 
enforcement proceu. The guidance 
applies to private party cleanup and 
coat reeovery 1ettlement1 under the 
Comprehenaive Environmental 
Rnponse. Compensation. and Liability 
Act of 1980 ("CERCLA "), 11 amended by 
SARA. 
DATI: Comment• mU1t be proVided on or 
before September 25. 1917. 
ADOttUS: Commentt should bt 
1ddre1sed to Jon Fleuchaua. U.S. 
Environmental Protection Agency. 
Office of Enforcement end Compliance 
Monilonns. W11te Enforcement 
Division. l.E-13-IS. 401 M SL. SW_ 
Washington. DC 204e0. 
l"CHt """"411t INRNtMA T'IOlll COHT AC'T: 
Jon Fleuchaus. U.S. Environmental 
Protection Aaency. Office of 
Enforcement and Compliance 
Monitonng. l.E-134S. 40l M St. SW
W11hinrton. DC ZOteO. 1202 382-3077. 
~INTAltY INPOMIA'nON: 
Previously. on February 5. 1985. the 
Agency 11111ed an Interim Settlement 
Policy which provided guidance on the 
1ppropri11tenesr of the UN of rele11e1 
from liability. or convenanu not to sue. 
in settlement of CERCLA cases. 50 f'R 
5034 {1985). The guidance ·published 
today on covenants not to sue reflecta 
Congreu· adoption of a provision 
soveming the use of 1uch covenants in 
section lz:?(f) of SAR.A. 

Briefly. section 12:?(0 pennits EPA. by 
deie3111on from the President. to i11ue 
covenants not sue for CERCLA liability. 
includinr future liability. if certain 
criteria are met. Section 1U(0(4) of 
CERCLA identifies a number of factors 
for the Aaency to consider in 
determimns whether to provide a 
covenant not to aue. TheM factors 
include: 

• The effectiven .. s and reliability of 
the remedy: 

• The nature of the ri1kl remaining at 
lhe f1cilify: 

• The extent to which performance 
111nd1rds are included: 

~ The extent to wh1c!I the reaponae 
action providea a complete remedy: 

• The extent to which the technoioSY 
h11 been demon1tr1ted to be effective: 

• Whether tht Fund would be 
1vai111ble for any additional 1'9medial 
action: 

• Whether the remedial action will be 
carried out. in whole or in pan. by the 
reaponsible parties. 

Section \2%(()(3) provida that any 
covenant not to sue concemina future 
liability 11\all not take effect until EPA 
certifies that the rsmedial action it 
c:omplete. Section t%Z10<811Al •s>Kifies 
that convenantt not to aue for futww 
liability senerally m\llt not apply to 
liability an1in1 from unknown 
conditions. Finally. aection 122(01&)(CJ 
allow1 EPA to include in a covenant not 
to 1ue provisions for fvture enforcement 
action neceuary to prctect public 
health. welfers. and the environment. 

Implementation of aection 12%10 
rml1et thl"ff major iaaun. The fir1t of 
tblM iuun ii what type of "l"IOpenen• 
lhould be includeri in c:ovenan11 not to 
1111. A· "re opener" ii 1 proviaion which 
reHrvn EPA'• riaht to require 11ttlins 
parties to take further respon11 action. 
in addition to cleanup m111ure1 1lre1dy 
provided for in 1 11ttlement agreement. 
notwith1tandina the covenant not to sue. 
Under the Interim CERCLA Settlement 
Policy. EPA had required that. at a 
minimum. there must be reopeners 
permittina the aovmunent to seek 
further re1pense action if information LI 
reoetved after entry of the conaent 
decree rqardins previoualy unknown 
sue conditions or new lcientific 
determination•. and such information 
indicatet there i• an imminent and 
subatantial endanaennent to public 
hulth or the environment. Al noted 
above. section 122fn(8)(A) of SARA 
1n1nda111 that. subject only to narrow 
excep!ions. a reopener for unknown 
conditions be included in 111 covenantt 
not to 1ue. One difference frorr: the 
Se11lement Policy. however. is that 
~ngress did not limit the unknown 
conditions reopene~ by requiring an 
imminent and substantial endugerment 
threshold. Since the unknown conditions 
reopener has been 11tabli1hed by the 
1t1tute. the primary question i• what 
addJtional reopeners are appropriate. 

The statute not only requu.t the 
indU1ion of the unknown conditions 
reopener In virtually all aettJementa. but 
abo authorises tht induaion of other 
limitations In CO"nDants not to sue if 
nec:enary and appropriate to protect 
public health or the en\ironment. 
Section 122({}(11J(CJ. EPA has decided :o 
implement HCtion 1%2(0(8)(C) by 
indudlna In covenant• not to sue a 
1ec'>n°d reopener covering situations 
where additional lnfonn1tion reveals 
that the remedy no lonpr protec:tt 
public health or the environment. 
Further. this reopener ia tri13ered by a 
threshold of "protection of public health 
or the en~t" rather thin the 
"Imminent and 1ub1tantial 
endansennent" threshold prescribed in 
the Settlement Policy. 
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EPA's reasons for adoptiaa thia 
~~ond 1'9opener are MveraL fir1t. 
i11though SARA does not explicitly 
rP.quire this reopener. both the atatute 
and the leaislative history evince a 
Cungress1onal concern thafre1pon1ibl• .. 
parties remain liable for failure o{ the 
remedial action to protect public health 
ur the environment. For example. the 
mixed funding provision in aection 
1Z2(b) clearly antic1patH that the 
responsible parties who have settled 
retain liability for additional work 
necessary to addreu remedy failure. 
The five-year review provision in 
section lZl(c) also reflectl Congress· 
concem for remedy failure by 
mandating periodic reviews to ensure 
that remedial actions continue to protect 
public health and the environment. If a 
remedv does not meet this standard. 
EPA may take or require such 11dditional 
remedial action as is necessary. 

The second major issue add~essed in 
the guidance 1s how EPA will e:<erc1se 
its discretion to seek additional 
remedial relief in the period following 
settlement bui prior to the effectin dale 
of the covenant not to aue for future 
liability. Responsible parties have 
expressed concern that prior :o the date 
on which the covenant becomes 
effective. EPA can alter its Record of 
Decision and impose additional costs 
upon aettlol'1 without the slightest 
change in circumstances. To 1111w-e 
settling parties that EPA does not intend 
such a result. EPA will include lan11uage 
in covenants. limiting EPA's ability to 
reopen a settled remediai m11tter to 
those '51tuat4ons where 11dd111on;il 
mfotmat1on 1s receilied. in whoie or an 
· rurt. iifter entering of the consent decree 
inuicattng th11t the remedy nu longer 
pro1ects public health or the 
environment. As explamed abo\·e. EPA 
thinkl that such a provision preserves 
Cangre11ional intent as to the proper 
allocation of the risk or remedy failure 
while also aaaurina those aame parties 
that 1ome dqmi of certainty attach .. to 
a settled matter. 

The third i11ue involvn the Apncy'a 
responsibility to certify completion of 
the remedial action. Section 1%:!0{3) 
provides that a covenant not to aue for 
future liability caMot take effect until 
EPA hu certified that nmedlal action 
h:ia been completed. Section 12:: doe• 
not include 1pKific guidance on when • 
cle11nup has been completed. CERCLA 
cleanups often involve the construction 
of some type of facility dui[lned to 
correct contamination at the site 11nd the 
operation and mainten11nce or th11t 
f11cility for the indefinite future. In thi1 
circumstance. certification of completion 

ahould not have to weit until all O.a.: July 11. 1111. 
operation and maintenance activitin J. w..... ,.,_, 
are completed. Specific diltinctiona Ml#tant A.dm11111traw for Solid Wcut• and 
between remedial action and operation EJN,.,..iey RnpotlH. 
and maintenance al'9 drawn in section July lO. 1111. 
104{c)(9) of S :. -:- ~ ·'lthouih 1h9e-:~es .... 
dilftnetton1 art ni.: ami:tl;• applicabti•r-~ ~~. :r 
a leail matter lei ~ico" from liaeiHty." Subject Covenanta Not To Sue Undeas •ao: 
the A,ency believes that ii i1 SARA. 
unnecceuarily confusing and inefficient From: Thomas l.. Adama. Jr~ Auiatant 
to have two teparate sets of definitions Admini1trator for £nfol"C"!ment and 
applied to remedial action. and will Compliance Monitoring. ). Winlton 
therefore 11 a matter of policy apply the Porter. Asaiatant Administrator for Solid 
di1tinctioru in section 104 to releases Waite and Emel'lency Rnponae. F. 
frorn liability. Henery Habicht 11. Auiatant Attorney 

Section l04{c)(6) of CERCLA General.US. Department of Justice. 
establi1h11 definitiona for purpo1ea of To: llefional Aanunutrtiors. Reatona J-X 

the Stat11' coll 1hare of CERCLA L latroclucdoa 
ruponaa actiona. lt defines completed In the Interim CERCLA Settlement 
remedial action to include the Policy. 50 f'R 5034 (1988). EPA provided 
completion of treatment or other JUidance on when releases from liability 
measures necessary to restore surface were appropriate 11 consideration for 
and ground water quality to a level that an agreement involviftS a pnvate party 
auure• protection of hwnan health and cleanup or reimbursement of EPA'a 
the env\ronment. Tht operation of 1uch costs. That policy expreued a strong 
mea1uru for a period of up to ten years preference for iuuina releaH• in the 
after the con•truction or installation of form of covenant• not to aue. The 
the remedy 1hall be considered remedial Superfund Amendments and 
action. Activitiea required to maintain Reauthorization Act (SARA) confirms 
the effectiveneu of auch me11u.re1 the authority of EPA to releaaa 
following thi• ten-year period or the ra1pon1ible parties from certain 
completion of remedial action. liabilities in HtUement of an EPA claim 
whiche\·er ii sooner. ahall be conaidered under CERCLA. ln 1ection W(f) of 
operation or maintenance. SARA. Congniu adopted EPA's policy 

Questions have arisen in determining of drafting rele11es in the form of 
whether pumpm, and tnafinl of eovenanu not to 1ue and also 
aoundwater constitutes part of the 11tabli1hed specific:. requirements 
remedial action. or part of operation and aoveming the Aaency·1 ability to issue 

such covenants. SARA includes se1·eral 
maintenance. for puJposes of funding. upress requiremP.nts regarding 
Section 104(cl(61 tndicatH that the covenants not to sue and also gi\'es the 
completion of treatment or o:her Agency discretion to place further 
meuures necessary to restore aurface conditions on the extent of 1uch 
and sound water quality falls within the CO\'enants. Thia memorandum lij)dAte:i 
definition of remedial action. rather than the Interim Settlement Policy by 
operation and maintenance. and can providinl ,wdanc:e on I.he 
thuafo,. be paid for out of the Fwsd for iJDplemaatation of the mandatory and 
a period of up to ten yaan. However, dlac:retionary proviaiom of SARA 
pound or aurface watar cleanup relatinc to UH of c:ovenanta not to 1u1 in 
mauurn iaitiated lor reuona other conMDt dterftL Attached to thi• 
'8aJI restoration would be trHted al l\Lidance ii a model covenant not to IUa. 
operation and maintenance. 11 would 
IOW'Ce control actiona. D. Summary of Statutor)' Pro\•llions 

We recognize that thi11uidance Section 1:::(f)(1J authorizes EPA to 
addrnNa important and complex is1ue1 covenant not to sue n1ponsibila paruea 
and for that raaaon are requntina public for "any liability to the United States 
commenL We will l\'aluata all undar thia Act. iacludina future liability. 
comment• received for the purpoae or rnultina from a relea11 or threatened 

.. _... odifi ti nleaH addraled by a 1'9mtdial action. 
dettnniai.nl wmrwer any m ica ona ... " Such covenants may ~.provided i! 
to the pidanee are warranted. each of the followin1 eond111on.• are met: 

The inttnm pidance follows. (A) The covenant not to 1ue 11 in the 
Date: July t7. 1111. public interest 

ldwml !. leicb. (Bl The covenant not to sue would 
ActinJ. A.u11tan1 A.dtr:iniltl'tltor for . expedite the response: 
£nforc•rMnt and Comp/ion~ MonttO"''lZ. 
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(CJ The Hltloril in hall compliance 
with 1 conaenl decree under I 108 
1ddraaiq the ... 1 .... or thraalened 
relea11: 

(DJ EPA has approved the re1ponM 
action. 

Saction 122/f)fl). 

Prior to enlenna 1 covenant not to sue 
under HCtion 122(f)(1). EPA must 11ses1 
the appropriateneu of the covenant 
under 11ven factors set forth in eection 
UZ(f)(4). Thne factors. which relate to 
the effectiveness. reliability. and 
enforceability of the remedy. and the 
natl.In of the risk remaining at the site. 
include: 

(A} The effectivenn1 and reliability of 
the remedy. in light of the other 
altemative remediu conaidered for the 
facility concerned. 

(BJ The nature of the risks remaining 
at the facility. 

(CJ The extent to which performance 
standards are included in the order or 
decree. 

(DJ The extent to which the re1ponse 
action provid11 a coinplete remedy for 
the facility. includinr a reduction in the 
hazardou1 nature or lhe sub1tance1 at 
the facility. 

(£) The extent to which the 
technology used in the response action 
it demonstrated to be effective. 

(F) Whether the Fund or other 1ourcn 
or fundina would be available for any 
additional remedial actions that might 
eventually be necesaary at the facility. 

(G} Whether the remedial action will 
9e carried out. in whole or in significant 
part. by the responsible parties 
themselves. 

Section 122(/)(4/ 

In addition 10 authorizing EPA. in its 
discretion. 10 covenant not to 1ue for 
liabilty. includiq fllturw liability. MCtion 
llZ{f) mandate• that EPA arant a 
covenant nol to sue for futun liabWty ID 
two 1pedftc circwnltancea. Section 
t%2(f)(Z) provides that where the four 
conditiont In MCtlon tz:(f)ftJ ban been 
met. EPA muat iuu• a covenant not lo 
1ue for ••future UabWty for future 
releaMI" If: (1) EPA Hlectl a remedial 
action involvins offaitt dilpoMl of a 
hazardoua tubatance after njecliq an 
onaile reaponae which fully compliu 
with the National Conlinpncy Plan 
(NCP): or (:) the eelected remedial 
action require• the dntnaction. 
elimination. or permanent 
immobilization of hazardous 1ub11ance1. 
Such a covenant may only addnt1 the 
portion of the remedial action which 
involvea the1e two 1ilualion1. 

Auwnins that a c:owenant not to eue 
for future li.t>ility ii otherwise 
1uthonzed under Mction 1%2ff). aection 
t%2(f)(3) prncriba that a covenant not 
to •~ for future Uability ahall not take 
effect until EPA hat certJlied that the 
remedial action hu been completed in 
accordance with the temu of CERCLA. 
Moreover~ whether the covenant ii for 
future or prennt li1bility. HClion 
t%2(f)(5} condltiom auch covena.ata upon 
utilf1ctory performance of the tenm of 
the 1ettJemenl asreement. 

F\n1Uy. HCtion t22(f)(8J addretaet 
exception• to COYenanta not to 1ue for 
future liability provided under Section 
U2(f)(1). For example. EPA 1nu1t axe.pt 
from 1ny covenant not 10 1ue Car future 
liability any future liability related to 
the rele11e or threatened release which 
i1 the 1ubject of the covenant whera 
1uch liability arises from conditions 
unknown at the lime the remedi1l action 
i1 cenified complete. Section 
122{f)(6)(A). Thi• "reopener"for 
unknowti conditiona ii not required for 
special covenanll sranted u.oder aec:tion 
tZ2{0(2) or for de minimi• Mttlemenll 
under eection 1%2(1). ln addition. sec:tion 
t%2(0(6)(B) providH that a waiver for 
the unknown condltiona reopener in 
11ction 12Z(f)(&}(A) may be il'&nted in 
"extraordinary ci~laneea:· In 
determinina whether exlnlordinary 
c:ircumatancea exist. EPA muat conaider 
"auch factors u those referred to in 
(aection 1%2(f)J(4)J and .alume. toxicity. 
mobility. strength of evidence. ability to 
pay. liliptive riakl. pubilc interest 
considerations. prececlmtial value. and 
inequities and aaravatina factors:· 
Section 1%2fn(ISl(8). Nonetheless. even if 
extraordinary CtrC:um1tanee1 exiat. the 
unknown conditiun1 exception may not 
be waived if the tenna of the qreemenl 
do not provide rH1anable aNurances 
that public health and the environment 
will be protected &am any futura 
releua. Section UZ(f)(&)(Cl authoriael 
EPA to except from COYenanll not to sue 
future enforcement actions :wcnaary to 
protact 1Nblic health. welfare. and the 
enviromnenL 

m. Explamtloll of Key Statutory 
Provilions 

In inler,tl9liq Section 1%2(0 and 
~velopiq a policy for il• 
lmpl1mentation. EPA bet looked to.Jlt1t 
expreuion1 of Coqraaional intent 
contained in other partl of SAM and 
the relevant lefillative biatory. TbaM 
COlll'ln indicate that MCtion tZZ(I') 
NrYll aeveral ioala. iacludinr: 

(1) Encourqins private party clHnUPt 
by provldins EPA with the authority to 
srant covnanu not to sue: 

(Zl Encourasms mo,. permanent 
cleanupa by codif};na lhe principle that 

the niorw penllaftfllt the cleanup the 
mora complete the reieaae: 

(3) PTottctins the public by ensurina 
that responsible partin remain liable for 
future releun requirina future l"lmtdil1l 
action. 

A . .Prnent LJobility and Future Liubi/ity 

In aectioo t%%(0(1}. Conarua 
authorizea EPA to issue covenant& not 
to aue for both pruent liability and 
fllllll"l liability. In the context of 
Nltlementa involving remedial action. 
EPA mterprell present liability a1 a 
reaponaible party'• obli1a11on to pay 
those reaponaa ccsta already incurred 
by the Uni!ed State• related to a 111e 
and lo complete those remedial 
activitiet Ml fonh iD the Record or 
Decision (ROD) for that 1ite. incJudina 
meeung any performance standards or 
other me11ure1 e11ab11hed through the 
remedial design (RDJ process. fu111re 
liability refers to a rnponsible pany"1 
obli1alion to perform any additional 
re1ponse act1vitie1 11 the 11te which are 
naca1aa:y to protect public health and 
the environment. 

In decidin1 whether 10 provide a 
covenant nol to sue for present liability. 
EPA must cons1dtr the criteria in 
1ecllona l2Z(f)(l) and 12%10(4). These 
factors e11en11ally codify ~he approach 
llken in EPA't lnterim CERCLA 
Settlement Policy. There. EPA stated 11 
a seneral principle that "the more 
effective and reliable the remedy. the 
more likely it i1 that the Agencv can 
nqotiare a more np1n11ve rel1tue." lo 
judsins the reliability ind effectivt!MSI 
of tlie remedy. the lntenm Settl1tr:111nt 
Policy placed special emphas11 on 
whether lhe remed)· requires lhal 
heallh·baaed performance 1tendard1 be 
met. Al r.oted above. HCtion 1Z:(fl(4J 
explicitly maku performance standards 
a factor 10 be conaidered and EPA 
continua 10 n11ard this factor a1 
critical. Where the criteria in 1ee:Uorr 
tZZ(f)(l) are fulfllled and where 
contideration of the (actors In HCtlon 
122{0(4) 1111191t1 the remedy i1 reli•ble. 
effective. and enforceable (1uc:h :is. for 
example. whtre lltt! rer:ted}· an1;luu.i1 
nwnerical pcfonnanc:e 1tandard1l. a 
covenant no110 1ue for prnent liability 
may be pl1)vided which taku effect 
upon approval of the conMnt decree by 
the court. On the other hand. where the 
criteria in parqraph (O(lJ are met bul 
the factors in NCtion l::ffll-'I indicate 
that aome quntiona remain about the 
reliability. 1ffectiveneu. and 
enforceability of th• remedy. any 
convenant not to 1ue for pruent 
liability. if appropriate at 111. would 
have to be conditioned on a 
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demon»tnttion of the errec1iveness and 
reliability of that remedy .. 

Cuvcnlints not to sue for future 
liabil!ty are also made contingent on the 
critena set forth in section 1Z210(1 I and 
the factors enumerated in section 
122(0(•). When these condilluns are 
met. Ei>A may. in its discretion. provide 
a convenant not to sue for future 
li11bility but such 1 covenant. accordina 
to section 122(0(3). may not take errect 
until EPA certifies that the remedial 
action haa been completed. Prior to 
certification. therefore. the aettlina party 
remains fully responsible for any future 
liability for future remedial action 
'necesnry at the site. Following 
certification. unle11 a special covenant 
under section 122(0(2) is required or 
extraordinary circumstances are 
present. the covenant not to sue for 
future liability is subject to a reopener 
covering (1) unknown conditions as 
mandated by section 122(f)(6J(A). (2) 
any other conditions EPA deems 
advisable based on the section 122(0(4) 
factor1. and (3) future enforcement 
activity necessary and appropriate to 
assure protection of public health. 
welfare. and the environment 11 
provided in section 122jf')(6J(C). 

B. Certification of Completion of the 
Remedial Action 

Section 122{0(3) specifies that a 
covenant not to aue for future liability 
shall not take effect until EPA certifies 
the remedial action is complete. ln the 
context of paragrvph 12210(3). EPA 
interprets completion of the remedial 
action as that date at which remedial 

·construction has been completed. Where 
a remedy requires operational activities. 
remedial construction would be judged 
complete when it can be demonstraled 
that the operation of the remedy is 
successfully attainina the requirement• 
set forth in the ROD and RD. 

The exact point when EPA can certify 
completion o( a particular remedial 
action depend• on the apecific 
requirements of that Nmedial ac:Gon. 
Each coment dtcrft lhould include a 
detailed list of thOM acUvitin which 
mwi1 be completed betore certifictlion 
c:nn occur. 

Certification of complelion under 
section 122(f')(3) does not in any way 
affect a settlina perty'a remainina 
oblirations under th• content decrM. 
All remedial acUvlUn. includina 
m11in1enance lind monitoring. mull be 
continued as required by the terma of 
the content decree. 

C. Reopeners 
Under the CERCLA lnterim S.tth:ment 

Policy. EPA required that there be 
included in every connnt decree 

reopenera eovenng situations where additional work necHnry to address 
EPA received addiuonal information remedy failure. Further support for this 
after the time of the aareement regardina propoaition can be found in the 
1i1e conditions or 1c1entific Conference Report sta1emen1 that the 
determir.a:ions which indicates that the continuina proportional Fund oblig1it1on 
site may pose an imm · •!1t and, • ~in qiixed func.~ • :-c.:.. ;~ •settlement 
aubstantial endar.aerment to~ ..... ~,.~,~~~~Jn~entive. H.R. Rep ~-~ on~=- 99th 
health or weifare or to Ille eiwiron~t. • C'ong .. Zr4 Sef;.. '! 1 i!:.dDJ. The Fund's 
Under 1ec1ion 122{(). a 1lirhtly different continu1ns obli1ation would only be an 
approach to reopenera must be followed. incentive to Httlement if in non-mixed 
Section 122{0 provides that for fut\&1'9 fwldina caaes aettlina parllea retained 
liability. no covenant not to sue shail be liability where the rem•dy fails to 
effective pnor to certifica1ion of protect public health or the environment. 
eomplelion or the remedical aclion. The five-year J"n'iew proviaion in 
Technically. therefore. since there is no aection lzt(c) also addre1111 Congre11' 
relea11 of futw'9 liability pnor to concern for situations where the remedy 
certification. there ii no nnd for fails to protect public health and the 
reopener1 ~ th~t lime penod. Reopeners environment by mandatina periodic 
for fulure liability only becomes rsviews to assure !hat remedial action• 
nece11ary after certtficauon. when the do just that. U a remedy is found not to 
covenant not to sue taltH effect. protect public health or the environment. 
. As .to reopeners regarding future th• statute provides that EPA may take 

hab1hty. Congress expressly required a or require such additional remedial 
reopener for unknown cond1t1ons. ln action 11 is necessary. 
con_tr111 to the lnterun Settlement Congressional concern that remedilil 
P~hcy. however. Conareu expressly action llliaht fail to protect public health 
ehm1nated any endan,erment threshold and the environment was not limited 
for tha~ reopener: Co~11 alto n&rTOwly to a focut on the reliability of 
au~hor1%ed EPA. m sacuon l22{0(tl)(C). th• remedial technolOI)' at the site. 
!.o include ~ny other reopeners Rather. this concam apparently 
nec~aey and a~propnate to allure extended to any situation in the future 

protecoon of pub!1c health .. welfare. ~n~ at the site which is judpd 10 present a 
~e 1nv1ro~~nl. EPA believes that 11 11 threat 10 public health and the 
m_ the public ~teres~ and cons1ste_nt ID\'ironment. EPA will follow this 
wt th Con.1re111onal uuent to require • interpntalion of remedy failure. For 
MCOnd reo~ner ~venng ~1tuauon1 example. should health effects studies 
when adcliuona~ mformat1on reveal• reveal that the health-based 
that th~ remedy 11 no lonaer protec~ve. performance levels relied upon in the 
of p~buc heal~ ~r the environment. lt II ROD are nor protective of public hlillth 
not in l~e pubhc_interesu~ ~l~aae or the environment. and that r.ublic 
res~~sible pam11 from hab1hty for health or the environment will be 
add1t1onal_ responae action~ mad~ threatened without further response 
neca11.ary by new infonnat1on. g1ven. as action. then the EPA could iri,·oke th!! 
eoted 1n the lnt1nm Settleme?t Policy. remedy failu.-e reopener. The reopener 

the cui:cnt state ohc11nt1~c; for remedy failure. however. is not . 
uncertainty concem1na the 1mpact1 of meant to require chllnges purely bued 
hazardous subatances. our.ability to on ad,·ance• in technology. Under the 
detect.them. and the effecllveneu '!_f reopener. EPA would not compel aerUlna 
remedies at hazardous waste aatn. 50 parties to illlplement newly-developed. 

FR C:::..sional concern with situationa more permanut remedial technol011cal 
where the remedy fails to protect public ual.., EPA cu show that the_ preaent 
health or the environment can be aeen in Nmedy doa not pro.1ect ~bhc health or 
SARA'• mixed fundins and five-year ~ environment. Neither 11 the remedy 
review provisions. The mixed fundina failure reopener Intended to 111ve EPA 
provision in sc:ction 1221bl statet that if the option to_ auike chang1111n a_ 
miJLed fundina 11 adopted at a particular remedual. action ~bunr add111un"l 
aite. "the Fund shall be subject to an lnfonnauon rwce1vtd followina the entry 
obliaation for aubaequent remedial or~ conaent de~. EPA does not 
actions at th• same facility bul only to cons.1~r ~· phtan ~formation .. 
the extent that auch subsequent action• rec:eand. an whole or~? put. 11ft.er entr) 
are necasaary by reaaon of the failure or of the col\Mllt decree. H uaed in the 
the of'iainal remedial action. Such attached m~el c;cwenantto mclu~e 11 

obli1ation ahall be in a proportion equail new a~~l>•s11 of the nme mfunn•ll~n 
to. but not exceedin1. the propoMion compn11ns th~ record ~f the 1nit111l 
contributed by the Fund for the oriainal remedy Mlec~on dec1110~ . . 
rwmedial action." This proviaion In abort. this reo~n·~ 11 ~1m1lur to the 
anticipatn that the Ntponsible partin reo~ner for ~w sc11n11_fic informotton 
who ha\•e seUltd retain liability for provided for in the lntenm Settleme.nt 
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Policy. •llhouth the imminent and 
1ub1tantial tndantmnent thrnhold ha1 
not been included. To require a 1howin1 
or imminent and nb1tantial 
1ndangerm1n1 would be inconaiatent 
with the prvv11ion in aection lZZlf) of 
SARA wilh resard to unknown 
conditions 11 well 11 lhe provi1iona 
conceming future l"nponu worlc in 
aection 1%21f)(6)(CJ and 1ection 1Z1(c). 
Moreover. it i• the Agency's view that 
requinng different ahow1nga for the two 
reopentt'I would lead to protr.cted 
di1p1.Ste1 about which reopener applied 
to 1ituation1 necesitating additional 
rnpon1e ac:tiVfty. 

EPA believe• that In order to give 
Miiion tome ll'IHIUNI or certainly prior 
to certification. the moat reuonabl1 
me1n1 to implement the authority in 
11ction 122(() ia to specify in consent 
decrees those pMH:enHication s11uation1 
in which EPA would seek funher 
remedial action. Tho11 situat1on1 al a 
minimum would include the 
circum11ances de1cribed in the future 
liability nropenel'9: 

(1) Oi1c:overy of previou1ly unknown 
condi lion1: and 

(2) Situations where additional 
inform11t1on reveal1 that th1 remedy ii 
no lo"ler protective of public health and 
the environment. 
Thus. pnor to certification of completion 
of the ntmedial action. EPA will reservtr 
its right to in1titute n.w proceedinp to 
compel. or recover co1t1 for further 
response action made neceuary by 
information received. in whole or in 
P.,art:after entering of the conaent desree 

. related to either unknown condition1 or 
remedy failure. Followin1 certification 
of completion of the remedial action. 
EPA will reaerve it1 risht to inatitute 
proceeding• only to addre11 infonnation 
received after certification of completion 
of the n1medi11l action rtlated to 
unknown condition• or remedy Calllll"I. 
Pre-certification reopenen for unknown 
condiUona and rttnedy failure apply to 
all covenanta not to sue. nett to special 
convenantl under MC:tion tZ%f f)(2). 

Partic:Warly in the ~ficaticm 
period. the rtlationlhlp of the rwmedy to 
the covenant and the reopeners 1hould 
be carefully conaidtred. EPA may i111i1t 
on broader rt0penm whart the conHnt 
decree does not provide for a remedy 
that meet• the preference in 11ction 
t%1(b)(l J for a pennanent and •isnlficant 
reduction of the vo\umt. toxicity. or 
mobility or the hazardous 1ubltances. In 
thoH ln1111ncn. EPA 1hall aaH11 the 
need for broader reopenera in the 
coven11nt not to 1ue baaed on the factora 
id111t1litd in aection 1%2(r)(4). 
Never1hele11. once EPA ha1 determined 
what NOpener1 are approp.riate For the 

pr9-Ctfttficalion period. !PA will •I"" 
in tha covenant to inatitute new 
proceedinp only where thON reopener 
provilion1 art met. 

Althouah covenantl not to 10 mUlt 
include. at 1 minilnmn. the above. 
described reopenm dwin1 the pre
c:ertification period. reopenera •rt not 
mandated in all citcwmtanc:n in 
covenanu not to 1ue applicable to th• 
period followinl completion of the 
rtmedial action. Two 1tatutory 
provi1iona addreu thi1 period. F\rat. 
NCtion 1Z2{f)(2) mandatH that EPA 
ilsut a 1pecial connant not to sue for 
future 1.i.lbility in two narrow 
c:ircuautances: (1) Off1ite di1posal 
followins rejection of an 0111i11 rtmedy 
complyins with the NCP: and (Z) 
comple11 destruction of the ha:ardout 
1ub1tances. Such a special covenant 
may not contain reopenel"I for the post· 
completion period. Second. section 
122IOl&JfBJ 1pecifi11 that in 
extraordinary cirt:Wnstances EPA may 
exclude a po11-compl1tion reopen1r for 
\lnknown condiliona. This extraordinary 
areunutance waivtr ii only 1vallabl1 
where other teTTnS in the •l"lffment 
provide all reaaonabl1 a11uranc:a that 
public health and th1 environment will 
bt protected. Al a policy matter. EPA 
would al10 not include the reopener for 
later-received information relatina to 
failure in a 1iluation where the 
conditio111 in 1ection t%(f)(6)(B) are met. 
EPA. however. i1-bamd from srantinl 
covenanu not to 1111 w1thout rt0penera 
absent a findinJ that 1 special covanant 
i1 appropriate or that extraordinary 
cin:unut1nc:e1 exi1t. 

D. Extraordinary Cil'Cllmstont:1ts 

Section 122(0(6)(8) providu that EPA 
may for110 includins a rtopener for 
unknown CCHldltiona when 
extraordinary c:ircamltanc:et exist and 
Mother tmna. condition.. or reqWrlmenta 
of the 1F"ment ... arw 1ufficient to 
provide all Natonabl• uawuc:n that 

CbUc health and the envil'OIUneltt wtJ1 
protected from any fut\ft nluan at 

«from the facility." 
TM l91i1latin hittory on thi1 

provilion indicat11thatii1hould be 
n11rrowly applied. Tbt Houn·Senatt 
ConfeNnee Report 1tattt that M(t)hia 
provision abould be implemented in an 
manner eot11iltent with th• current 
application of the Adminiltratioo· 
Mttlement p01icy aa 10 unknown 
condltiona." Conference Report. HJl 
Rep. No. -....Z.19th Cons.. Zd Seu. Z55 
(11118). By thil 1tatamen1. th• Conferenc:a 
Commilln endoned EPA"• extremely 
limited UN of the extraordinary 
dl'CWDltancn weiver for reopeners 
contained in the CERCLA Jntarim 
S.ttlement Policy. 

ID MCtion UZ(f)(e)(B~ CoftlNI' Jiau 
11 rtlevant fac:tora reprdina 
extraordinary circwnatancea: '"thoN. 
{factora) ref1md to in (section U%(0J(4) 
and volWM. toxidty, iaobi.liry.1trtngth 
of tvideca. ability to pay. Uua1t1ve 
riaka. public intertSt con1iderationa. 
precedential value. and inaql&ities and 
agrevatm& factors." EPA ha• already 
IXJ)lained how many of theM factors 
will be interpreted in tbe lntmm 
Settlement Policy. 

A findinl of extraordinary 
c:in:wnat1J1ca1 alone is not aufficient to 
meet the requinmentl of 11etion 
tZ%(011!J(B). Tha: provilion al•o 
mancialtt that the unknown c:ondHioM 
reopener may only be waiver if other 
temu of the all'"ment provide all 
reuonable a11urancn that public 
health and the environment will be 
protected. One (actor which may be 
comidered in deten:nining whether all 
reasonable 111uranca1 have been 
provided ii whether 1 1ettling patty hu 
offertd a prtmiwn payment to inswe 
a1ailut the rilk that future remedial 
action w111 be requimi at the lite. 

One of th1 inatancn where EPA haa 
Uled the extraordinary circwnstanca 
exception in the PAii ii wbtrt a 
responsible party has filed for 
bankruptcy. Wberher or .,01 a 
responsible party'• bankruptcy filing 
pmenll extnordinary c:ircum•tancn 
will depend on 1 number of ca11-
apeciflc factors involving. among other 
thing1. the sround1 upon which the party 
i• liable. and the type of ban.knlptcy 
rtlief-liquid11 tion or reorganization-that 
i1beil\I1ought by th1 debtor. EPA will 
not pnt a debtor a c:onvenant not to 
1ue whic:h i• broader than a di1charge 
under the bankruptcy lawt but neither 
will EPA make nttltment impoulble by 
inliltint on 1 convenant nal'T'OWtr than 
the ditclwt• the debtor ii entitled to by 
oper1tion of.the banknaptcy lawa. 

Waift?S of rtOptMrt llftdar Hction 
UZ(f)(8)(B) will require prior appl"OYal 
by tht Aui1tant Admini1tnton for 
OEQ.i and OSWER and the A11iltant 
Attomey Cenen\ 11 prov\dtd in the 
lnterim Settlement Policy. 50 FR at 5040. 

E. Sp«ia/ CDnnnanu 
Special convenanll not to sue under 

aectton tzzt0(2) are authorized for two 
extremely limited Cin:umltances. Finl. 
under aectlon U2(f)(2J(A) a 1peci1l 
covenant ll appropnall where EPA 
1tlect1 a rtmtdlal 1ctlon involvin1 
00'1lte dllpoaal aher rejectinl a 
propottd onail• rtmedy which 11 

comilttnt with the NCP. Thi• •Ptlci•I 
conveunt.111hould be empba1azed. it 
only available whtrt EPA ha1 
detennin1d that an onsite remedy fully 
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complin with the requiremer:ta of the 
NCP. but that onaite mnedy i• njeded 
in favor of of11it1 diapoNL It ii not 
1ufficient for EPA 10 bave merely 
con1idered onalle proposal• in ch00tin, 
11.~ ,...,_nv. Further. the Coa.ferenc:e 
iiu:~~·. • .,,._ ': clnr that thil provisiaf 
'"'t'l ::•': ii'-~ in the context of 1ectior. 
1%.1 nquwmenu regarding offaite 
dispoul and therefore EPA will only 
irant thi1 apec:ial covmant in decrt!ff 
involving remedie• aefected under 
Mction t%1. Conference Report. H.R. 
Rep. 99-eeZ 99th Cons .. Zd Seu. ZS4 
(198e). 

Second. under uction 1%2(0(%)(8). 
·EPA will issue a 1pecial covenant where 
the remedy involvn each of the 
followin1 elements: 

(1) Trntment 0£ hazardous 
1ub1tance1 so a1 to 

(2) Destroy. elirrunate. or pel'tnaMfttly 
immobilize the huardoua constituents 
of 1uch 1ub11ancea. and 

(3) EPA detennines that 
(a) The 1ub1tances no lenser present 

any current or curTently fo!'1Hable 
future significant mk to public health. 
welfare. or the environmenL 

(b) No byproduct of the treatment or 
destruction process presenta any 
significant hazard lo public health. 
welfare. or the environment. and 

(c) All byproducts anr themselves 
treated. dntroyed. or coDt&Uled ill a 
manner which auuru that aw:.h 
byproducts do not prnent any c:wnnt 
or currently foreseeable future 
aiptificant riak to public health. welfara. 
or the environment. 
Th~lenn "permanent immobilization" 
applies only to a site where tre1&tment 
technoloaiea chan1e the fundamental 
nature and chancter of the haurdou1 
11.1batance1 10 that no person facat a 
significant risk of beinB upoaed to the 
hazardo1.11 1ub1tance. Conference 
Report. H.R. Rep. No. 118-1112. 19th Cons-. 
2d Se11. %54-U ('1911e). UH of 
"permanent" atonre containert or other 
containment tec:hnolol)' don not qullfr 
as permaneat immobiliaation under tJUa 
provi1ion. 

Finally. under either of the two 
circum1taftQll in MCtion '1%2(f)(2J. the 
apecial covenant applies only to those 
hazardoua nbstancet actually 
tramponed olfsia. or clntroytd. 
eliminated. or pennanently immobilized, 
Thua to the extent that hazardous 
aubatancet remain omile. the 1tandard 
reopenen for future liability muat be 
included in the convenant not to sue. For 
example. Site X ha• soil contaminaiioa 
to a depth or 30 feet but under prnent 
health 1tandarda only the first five faet 
need to be incinerated. Aaaumin1 the 
incineration proceu meet• the 

requirements or HCtion l!Z(f)(%UBJ •• 
epecial convenant may be panted for 
the incinerated soil but undar ao 
drcum1tance1 would a covenant not to 
sue for future liability without the 
standard reopenen be iaauad for tbc 
contaminated lower 2.5 fHt of soil 

JV. S&atm ol baa.rim Settlemat Policy 

The Interim Settlement Policy remaiu 
In effect to the extent not contradicted 
by SARA or by thia or any other 
subsequent guidance. Nonetheless.• 
nwnber or points from that policy are 
worth re-emphasizina: 

(1) Covenants not to aue will not be 
issued for redispoaal li1bility ualeaa 
MCtion 1%Z(f}(2)(A) applie1: 

121 Covenants not to sue in 
lll?'ltlftents where EPA has performed 
the remedy and EPA ia 11ekin1 only the 
recovery of its costs should be no more 
1xp11uive thin covenants not to sue in 
conunt decreee where the responsible 
parties agree to do the remedy: 

(3) A covenant not to sua m1y be 
siv•n only to the responsible party 
providin, c:otUider1tion for the 
covenant: 

(4) The covenant not to 'u. mmt not 
cover any claim• other than thot• 
involved Cor that aite-Uiua ualeaa 
unusual factors are present tha coven&nt 
not to sue will apply only to claim• 
under sections 10& and 107 of CERCLA 
aad section mD of RCRA: 

(5) The covenant not to sue muet 
expressly be limited to civil clatml: 

(&) A covenant not to sue for a 
remedial inveatisation and reuibillty 
1tudy or a removal action rnu11 be 
limited to the work actually completed; 

(7) A covenant not to 1u1 reprding 
natural resources may only be provWied 
by the Federal trultee respomible for 
thoH resources: 

(I) RnpoJWble pamn must ntleaM 
any related c:laima apinst the 
Kuardoa Subetuc:u Superfund. 

!'Mada'-
'nte polic:iea ud ~ 

•tablllhed in thb document.,. 
intended aolely for the pidance or 
aovemment pertOMeL They are not 
Intended and can.not be relied upon lO 
create any n,hta. 1ubatantive or 
procedural. enforceable by any party in 
liU,atioa with the United Starn. Tbe 
Apncy rne"ea the ript to .ct al 
nriance with th ... polic:iet and 
procedures and lo c:hanp them a& any 
time without public aotic:e. 

eow-nt Not To Sue 

t. A. Except•• spectftcalty l'f'O'lided 
in Subparasrapb c. th• United Stmt 
covenant• nqt to sue the nttlins parties 
for Covered Mattera. Covered Mattera 

lhaJ1 include any and all civil liability to 
the UDited Statn for CllAMI of action 
•rililla UAder H 106 and 107(a) of 
CERCLA and i 7003 of RCRA relatiDg to 
the Site. 

B. With mpect 11 .. future 1•-:· ;.:.I!;. thil 
covenant not to sue ah•:; .-'.(e .. ff,.,t 
upon certification by E. '" 01 the 
compleaon of the remedial action. A 
determination re11rdina certification of 
completion will be made by EPA within 
( onc. yarj of nc:ceulw COID?ierioa of 
the activitiee listed in Appendix_ 

C. Norwith1tandin1 any other 
provision in this Consent Decree. the 
United Statu rnervu the naht to 
imtihlte pl"OC'lldiz:p in this action or in 
1 new action (ll seeking to compel 
Settling Parties to perfonn additional 
response work at the Site or (Zl seekina 
reimbunement of tht United States· 
response costs. if: 

(l) For prouedinss prior to EPA 
certification of compleuon of the 
remedial action. 

(I) Conditions at the Site. previously 
unknown to the Unlled StatH. are 
diacover.d after the entry o{ this 
Consent Decree. Of' 

(ii) lnfot"ll'lation i1 receivttd. in whole 
or in part. after the entry of this Consent 
Decree. 
and theu pre,-iously unknown 
condition• or this infonn•lion indicates 
that the remedial action i1 not protective 
or human hwalth and the en1;ironment: 

(21 For procttdinp 1ubsequent to EPA 
certification of completion of the 
remedial action. 

(i) Conditions.it the Sile. p~\'iously 
unknown to the United Statl!I. are 
dilcOYered after the certiflcalion of 
comJ1letion. by EPA. or 

(Ii) Information recei,·ed. in whulf! or 
in part. 1fter the certification of 
completion by EPA. 
and th ... previouly·unknown 
conditions or thia information indicates 
that the remedial action ia DOI protective 
of humaa bnlt.b and &he environmenL. 

D. The UDiled Stat11' filht to inatitute 
proc:eeclinp in this ac&ion or in a new 
action '"kins to eo111pel Settling Partia 
to perfonn •dditional response work at 
the Site or lftkina reimbwnment uf the 
United Statn for response co1ll •I the 
Site. mAY only be uerciaed whe,.. the 
conditions in 1ubparapph C are met. 
(Caution: check to insure that this 
aubpu.sraph does not waive otner 
reserved riahll in the decree rel1t1nR lo 
addltional reaponM work..} 

E. Notwithltaadinl any other 
provia•on in this Consent Decree. the 
coveMnt not to aue in 1ubpara1npl\ A 
ahaU DOI rttlieve the aettlina parties of 
their obli11tioa to meet and maint11in 
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cumpliance with the ~uirementt aet 
forth in thi• Content 0.erH including 
the Reeord or Oeci11on and Remedial 
Design for the Site which 11 incorporated 
herein. 
lf"R Doc. 17-llKW Filed 1-D-47: 1:45 .. mJ 
..-cooc.--.. 

FEDERAL DEPOSIT INSURANCE 
CORPORATION 

Information Colectkln klbmltted to 
OMBtorRniew 

AGINCY: Federal 01po1il ln1uranc1 
Corporation. 
AC'T10N: Notice or information collection 
submitted to OMB for review and 
approval under the Paperwork 
Reduction Act or 1980. 

Title of Information Collectioa 
Consolidated Reports of Condition 

and Income (Insured State !lo:onmember 
Commercial Banks) (OMB ~o. 3064-
0052). 

Back1round 
In accordance with requirements of 

the Paperwork Reducuon Act or 1980 (44 
t.:.S.C. Chapter 35). the FDIC hereby 
BiYts nO!ICe that It hU Subm1tted tO the 
Office of Management and Budget a 
request for OMB ~view for the 
inform1111on coliec11on system identified 
abo\·e. 
ADOttlSS: Written comments regarding 
the submission should be addressed to 
Robert Fishman. Office of lnformauon 
and Regulatory Affairs. Office or 
Management and Budget. Washington. 
DC ZOSOJ and to John Keiper. Ass11t11nt 
Eucutive Secretar;·. Federal Dtpostt 
lnsur11nce Corporation. W;ishington. DC 
Z04Z9. 

Comments: 
Comment• on thi1 collection of 

information should be submitted on or 
before August ze. 1987. 

'°" """'""' ~T10N COWTACT: 
Requnta for a copy of the 1ubmia1ion 
should be sent to John Keiper. Assistant 
Exe.cutive Sea.tary. Federal Deposit 
ln1ur11nce Corporation. W11hin11on. DC 
%0429. telephone (ZDZ) .._3110. 
IUMMARr. The FDIC is submittins for 
OMB review c:han ... 10 the 
Consolidated Reports of Condition and 
Income (Call Reports) filed quarterly by 
insured state nonmember commercial 
banks. These revt11on1 were approved 
at the April %1. 1987. meetina of the 
Federal Financial ln1titulion1 
Examination Council (F'FIECJ and are 
de11sned to reduce the report1n1 burden 
impoaed by Call Report Schedule RC-J. 
"Repric1na OpJ'Ort~nilies for Selected 

Balance Sheet Cateaoriea." while 
preaervina rate Hnsitivity data essential 
to the commercial bank 1urveil111nce 
activities or the thl'H federal bankina 
a1enci11. The proposed chanan involve 
11mplifyina the methoda used for 
preaenuna maturity and repricifta 
frequency data. TheH chanpL iI 
approved. would become effective 11 of 
the March n. 1918. report date. 

The FF'IEC approved one other chanp 
IA the Call ReJ)ort requi:wmenu !!sat ii 
unrelated to Schedule RC-J. Thia 
lnvotve1 a chan .. in Npartiq the .. 
.. Loana ncured by 1-4 family rnidentiaJ 
properties" item in the loan lclledule 
(Schedule RC-C). Thi• change would 
become effecuve 11 of the December 31. 
1987. repoM d111e. 

As a reault of the propo11d chanaea It 
ii estimated that insured 1t1te 
nonmember banks. collectively. would 
receive an annual reduction in report1na 
burden of l:Zl.008 hours. The aMual 
reporting bu.rden on these bankJ would 
then amount to 11611.998 hours. 

D11td: July zz. 1111:-. 
Ftd1ral D1po111 ln1ur1nca Corpontion. 
Ma111m M. 01-. 
O.pury E.ucut1vt 5«1<ttary. 
(FR Doc. 81-111944 Filed :"..Z._.,: 1:4S am) 
-...OCOOCPt ..... 

F£DEAALEMEAGENCY 
MANAGEMENT AGENCY 

(l'EMA-7ff-OA I 

... jor Disaster and Relllted 
Oeterminattona; Iowa 

AOINCT: Federal EmeraenC}' 
Manaaement Aaency. · 
ACT10N: Notice. 

SUMMARY: This 11 a notice of the 
Presidential declaration of a major 
disaater for the State of lowL (FEMA-
1U-ORJ. dated July li'. 1987. and related 
datmnination1. 
DATID: July 17. 11187. 

'°" ""'""° ~"°" COWTACT: Sewall H.E. Johnson. Oinsttr 
Alliatance Pro,rama. Federal 
Emergency Manaprnent Asency. 
Wash1n1ton. DC 20472. (2o2) &M-3ete. 

Nolice 
Notice ii hereb)· Siven that. in a lttter 

of July 17. 1987. the President declared a 
major disaater under the authorit)' of the 
Disaster Relief Act of 1174. as amended 
(4% U.S.C. 51%1 et uq .. Pub. L. 93-ZU). 
•• follow1: 

I have determined th11 IM dulqt in 
C9N1n ., .. , or th1 S111e or I-• ruuluna 
from M\'nt ltOl'llU and noocllltl dunftl tilt 
period May 29 throuJh l1. 1111. 11 of 

llll'fic:ieftt M•ari1~ and masn11uda to wamnt 
• ... 10r-diN1ter declarauon lllldat Public 
Law l).Zll. L tht,.fOf'I. declarw 11ui1 aucll e 
mator d11Uttr 111111 1n the Statt of Iowa. 

In order to ~1de Federal au11tanu. you 
819 he,.by 111Ulonud ID pro¥1de Publi~ 
Aaa1111nca only to a1111t 51111 and local 
fOYanuneftll for rap&ll' of dallallft to public 
facilillft l'llquil'9d 11 1 rullll or 1!111 1nc.sclfllt. 
Conaa1ent Wlth the rwq\lll'Ultnl that Fedaral 
au11tanca be 1U1'9iemental. Feder91 funda 
pnmdad unct.r PL~ lot Public 
Aull~ will be liJDnad ID 7S pm:ant of 
total •lisible coall in lilt dHll"llad area. 
YOll 11"1 funhar aialhorutd to alloca11. from 
fwida availabre for d!aw plll'pON&. 1uch 
UMM&1111 a1 yov find n-.ary for 
eclmi!utll'IU\'9 IXpmNI. 

The lime period prescribed for the 
lmpl1ment.tion of 11coon 313(a). 
priority to certain applications for public 
facility and public hou11na as1111ance. 
shall be for 1 penod not to exceed 11x 
months after the date of this declara !IOI\. 

Notice it hereby riven that punuant 
to the authority vnted in the Dir9ctor of 
the Federal Emergency M1na1emen1 
A,ency under £ucutivt Order 1%141. I 
hereby appoint Mr. Paw Werd of the 
Federal Emergency Mana1ement 
A,ency to act 11 the Federal 
Coordinatltll Officer for thi1 declal'9d 
disaster. 

I do hereby determine the followina 
arua of the State of Iowa to have bHn 
affected adversely by thi• declared 
zna;or diaaattr. Fremont. Milla. 
Montsomery. and Page Countin for 
Public Assistance only. 
(Calllot of Federal Domuuc A1111tance No. 
l:Uta. D11uter AH11ranc:e.) 
J..U111 W. lecloa. Jr .. 
D11'1Ctor. 
[FR °°' a:-\982% Filtd 1-ZM1: UI aml 
8ll.LlllG COOi .,,_ 

IPlllA-""'°" I 

11aJor Diuatet and AeletH 
DetenftlnltiOnl; °"'° 
AOINCY: Federal Emergency 
Manasemenl Afency. 
ACTIOIC Notice. 

8'WARY: Thia ii a notice of the 
Prnideniial declaraliotl or a major 
disaster for th• Stat• of Ohio. (FEMA-
71&-DR). dated July 17. 1911. and related 
detarminationa. 
DAS July 17, 11187. 
l'CHI AM'TMD INAMtMAt10N CONTACT: 
Sewell H.E. JohMon. Disaster 
Assistance Proarams. Federal 
Emergency Manapment Aaency. 
W11h1ns1on. DC 204~2. (202) 646-3816. 
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L 'I I t.U ~TA TES E.'-\ IRO\ \1£\T~l PROTECTIO'\ \GE'.\C\ 
W.\SHl'GTO'. D.C. 20460 

OSWER 11 9841.l • •• ~Cl .... 

JUL I 6 !9e7 

MEMORANDUM 

SCBJECT: Interim Guidance on Use of Administrative Penaltv 
Provisions of Section 109 of CERCLA and Section · 
325 of SARA 

FROM: Thomas L. Adams, Jr. L..,. C---e-. ). ~ 
Ass1stant Administrator 

TO: Regional Administrators 
Regional Counsels 
Directors, Regional ~aste Manageroent Divisions 

This memorandum provides interim guidance on the use of the 
new administrative penalty provisions of the Comprehensive 
Environmental Response, Compensation, and Liability Act (CERCLA), 
42 ~.S.C. 9601 et seg. and the Superfund Amendments and Reauthori
zation Act (SARA) ot 1986, Pub. L. No. 99-499. Section 109 of SARA 
amended CERC.:LA by. adding civil penalties for violations of certain 
provisions of CERCLA or agreements entered into pursuant to the 
Act. The penalties may be.assessed in an administrative action ~r 
in a judicial action. SARA also created the Emergency Planning and 
Community Right-to-Know Act of 1986. Section 325 of Title III 
?rovides for civil and criminal penalties for violations of the 
notification and planning requirements of that Title. 

Background 

Section 109 and Section 325(b) established two classes of 
administrative penalties. Those classes differ trom each other 
with respect to procedures for assessing and collecting penalties 
and the maximum penalty available. EPA may assess Class I 
administrative penalties of not m~re than $25,000 .E..!! violacien f?r 
violations of the provisions specified in Section TU"9"(a) and ~ect1on 
325(b). In determining the amount of the Class I penalty, EPA must 
consider the factors specified.in Section 109(a)(3) or Section 
325(b)(l)(C). EPA may assess Class II administrative penalties of 
not more than 525,000 r··r day for each day the violation continues 
for violations of prov 11ons specified in Section 109(b) or Section 
325(b). For subsequent Class II violations, the penalty may be not 
more than $75,000 for each day of violation. 
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Section 109 and Section 325(b) also established different 
procedures for the two classes of penalties. For Class I 
penalties under-Section 109 or Section 325 EPA must provide notice 
and opportunity for a hearing but the proceedings are not subject 
to the Adminiscrative Procedure Act (APA). EPA may subpoena 
witnesses and docu~ents for Class l proceedings. The person 
aggrieved by the penalty action may seek judicial review in a 
United States District Court. In such a case, EPA must file in 
the court a certified copy of the record on which the penalty 
was based. OECM-Waste Division is developing Class I penalty 
procedures, and expect to issue these procedures shortly. 

For Class II penalties under Section 109 and Section 325, 
EPA must provide notice and opportunity for a hearing in 
compliance with Section 554 of the APA, 5 U.S.C. 554. For Sec:ion 
109 penalties, the ?erson aggrieved by the penalty action may seek 
judicial review in a uni:ed States Court of Appeals. For Class ll 
penalties under Section 325, the person aggrieved by the penalty 
action may seek judicial review in a United States District Cour:. 

Cla~s 11 proceedings are similar to formal adjudicatory 
?enalty ?roceedings conducted by the Agency under ocher 
environmental statutes. The Consolidated Rules of Practice, 
promulgated by EPA at 40 CFR Part 22, govern the administrative 
assessment under the APA of pe~alties available under other statutes. 
To make these rules applicable to Class ll proceedings under S•ction 
109 and Section 325, OECM-Waste Division will p.romulgate a rule 
providing that c~e Consolidated Rules shall govern proceedings for 
the assessment of Class ll administrative penalties und~r those 
provisions. 

The United States may al~o bring a civil action in a district 
court to coll~ct penalties of not more than $25,000 per day for · 
each day of violation for violations of those provisions specified 
in Section 109(c) and in Section 325(b). For subsequent violations, 
EPA may seek penalties of up to $75,000 for each.day of violation. 
In addition co the Cla11 I and Cla11 II penalties for violations 
specified in Section l25(b), Section• 325(a), (c), and (d) provide 
for civil and administrative penalcie1 for violating the require
ments specified in tho•• provi1.ion1. The United States may also 
seek criminal aanction1 under Section 103 of CERCLA for violations 
of the rele••• notification requirement. SARA amended Section 103 
of CERCI..A by increa1in1 the maximum penalties for ~uch criminal 
violations. Section• 325(b) and (~) al10 provide tor criminal 
penalties. 

Current Procedures 

Prior to completion of the procedures for Class l penalties 
and the promulgation of the rule amending.the Consolidated Rules, 
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EPA may seek civil penalties under Section 109 or Section 
325 under one of two approaches. First, the Regions may file 
administrative ~ctions assessing the Class l or Class II penal
ties of Sections 109 or 325(b) or ~he administrative penalties 
in Sections 325(c) and 325(d). ln filing such actions, the kegion 
on an interim basis should comply with the Consolidated Rules, 40 
CFR Pirt 22. After the Class l penalty procedures are completed, 
Class I administrative penalties should be assessed in compliance 
with those procedures. The Regions may also prepare a judicial 
referral for civil action or a judicial referral for criminal 
action. Orders under Section 325(a) ~ay be enforced after a 
judicial referral. 

In the near ter~. EPA will be using Section 109 most 
frequently to seek administrative penalties for violations of 
the notice requirements of Section 103(a) and (b). Until further 
guidance is available, we have attached for your use a chart 
showing ~~e ele~ents needed to prove a violation of Section 103(a) 
or (b), backgrou~d information in the reportable quanti:ies ?revi
sions, and a sa~?le ce~tification by a person at the National 
Response c~nter that no notice was received. More detailed 
guidance on the assessment of administrative penalties under 
Sections 109 and 3i5 is now being developed by OECM-Waste Division 
arid the Off ic@ of ~aste Programs Enforcement. For further infer• 
mation contact Frances ~cChesney at FIS 475-9437. 

Attachments 

cc: ~isa K. Friedman 
Gene A. Lucero 
~egio~al Counsel Hazardous Waste Branch Chiefs 



PRIMA FACIE CASE 
SECTION 103(1) CERCLA. q2 U.S.C. SECTION 9603(&) 

NOTIFICATION 

FACT TO 1£ PROY[p 

PERSON IM CHARGE or 
VlSSll 01 FACILITY 

HAS KNOVl£D8( or 

R£t£AS£ or 

l~ZAROOUS SUISTAMCf 

STATUTORY BASIS 

103(A). (1) 

103( A). (B) 

103(A). ( B) 

103(A). (B) 

[VJDENCE SHOWING PERSON IS IN 
CHARGE 

Kf«Ml.f.Jr.E OF REl,FASF. MAY AF. INFERREll ; 

STAM>ARI> IN CIVIi, CASfo:c; l,f.c;s TIIAN 

IN CRIHINAL CASF..c; 

EVIDENCE or RELEASE 

EVIDENCE THAT SUBSTANCE 
RELEASCD IS HAZARDOUS 



PRIHA f ACIE CASE 
SECTION 103(1) CERCLA. ~2 U.S.C. SECTION 9603(&) 

NOTIFICATION 
(CONTINU(O) 

FACT TO IE PROY(D SIAIUIORJ DASI S COHHCfHS 

II REPORTA8l£ t03(A). (&) [VIO£NCE THAT RHEAS( 
QUANTITY £0UAl 10 OR (XC££DED 

-REPORTABLE OUANTITY 

WAS 

WHO f AllS TO RCPORT 103(8) CCRTlf ICATION BY NRC THAT 
Tff£ lt£lEAS£ VAS •OT NOTIFIED 

IT 



BRIEFING ON 

REPORTABLE QUANTITIES IHPlEH£NTATION 

BY 

[ftERIENCY RESPONSE DIVISION 
Off ICE Of [ftERGENCY AND REnEDIAl RESPONSE 

Off IC( or SOLID MAST( AND [nERGENCY RESPONSE 



TOPICS 

I STATUTORY AUTHORITY 
I PURPOS( Of R£PORTAIL( 0UAITITITCS 
• RO AoJUST"ENTS 
• RO ADJUST"(IT ltETHODOlOGT 
I R£lATIONSHIP 8ETW££1 CERCLA AND CYA 
I RCPORTlll R£0Ull£"£NTS 
t 0ET£R"IMIMG WHEN AM RQ HAS 8££N RElEASCD 
t fCD£RAllY P£Rft1TT£0 AND CONTINUOUS R£l(ASC RCPORTING [XE"PTIONS 

- I -



STATUTORY AUTHORITY 

• CERCLA S(CTIO• IOl(lq) DEFINES .HAZARDOUS SUBSTANCE. BY RCfERCNCC TO 
OTHER £NYIRON"£NTAL STATUTES. INCLUDING1 

CLEAN llATER ACT (C\IA) S£CTIONS 311 AND 3071 
CtlAN AIR ACT (CAA) SECTION 1121 
RESOURCE CONSEitYATION AND RECOVERY .ACT (RCRA) SECTION 30011 AND 
TOXIC SUBSTANCES CONTROL ACT (TSCA) SECTION 7. 

I IN ADDITION. THE AD"INISTRATOR HAS THE AUTHORITY UNDER SECTION 102 TO 
DESIGNATE ADDITIONAL HAZARDOUS SUBSTANCES THAT •uHEN RCLCASEO INTO THE 
ENVJRON"ENT "AY PRESENT SUBSTANTIAL DANGER TO THE PUBLIC HEALTH OR 
unr AR( OR TH( (NYIRON"ENT.. Erl\ IS IN ·nm PROCF$S OF flF.Sl\.Nl\TINC: EXTRF.HELY 

111\7.AROOIS ~lll«;TN«:F.S OF' Till.I;; 111 OF' Sl\RI\ I\.~ 111\7./\IUIOUS ::11nsTl\OCK~ ANI> S(;;Ti'IN('; Rll~-

• THEA£ ARE CURRENTLY 705 HAZARDOUS SUBSTANCES. INCLUDING INOIYIOUAL 
Cff["ICUS ANO WAST£ STAEA"S. 'lllE Slll\STl\~1;1·~t; AIU·: 1.1sn:11 AT~() cm rART 102. 
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STATUTORY AUTHORITY 
(CONTINUED) 

• UNDER THE REGULATIONS 1nPLEnENTIN6 SECTION 103. RELEASES or A 
HAZARDOUS SllSTAIC( UITHIN A 2q-HOUR PERIOD IN A QUANTITY EQUAL TO OR 
6REATCR THAN ITS •REPORTAIL( QUANTITY• "UST 8£ REPORTED l""(DIATELY TO 
THE NATIONAL RESPONSE CENTER CNRC). CRI"INAL PENALTIES ftAY IE lftPOS(D 
FOR FAILURE TO REPORT PROPERLY. 

I REPORTABLE 0UAITITITES (ROS) ARE STATUTORILY SET AT I POUND OR AT TH( 
RO ESTAILISH£D UNDER t\IA SECTION 311. 

I THE AOftlNISTRATOR HAS THE AUTHORITY UNDER SECTION 102 TO ADJUST IY 
REGULATION STATUTORY ROS. 
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PURPOSE Of REPORTABLE QUANTITIES 

• ROS SlRY( AS A Tll89(R FOR IOTIFICATION TO TH£ rrDCRAl GOVCRN"£NT or A 
HAZARDOUS SUISTAIC( RELEASE. 

• ROS DO IOT 1£C(SSARILY REFLECT THE DCGR(( or RISK POSCO BY HAZARDOUS 
SUBSTANCES. 

I ONCE A l(L(AS( IS IEPORT£D. EPA O£T£Rft1NES UHCTHCR A f£DERAL f IELO 
RESPONSE IS VARRAIT£0. 

• Nor All RlPORTAIL( lll(AS[S ICCCSSITAT[ A flELO R£SPONS£1 CONVCRSELY. 
SITUATIOIS CAI OCCUR VH(R( A RClEASE or LESS THAN AN RO CAN RESULT IN 
RISKS TO PUBLIC HEALTH OR UCLF.ARC OR THE CNVIRONftCNT. 

• [XCEPT FOR r£D£RALLY PERftlTTEO RELCASES. RELEASERS ARC llABL( roR 
RESPOISl COSTS AID IATURAl RESOURCE DAftA6£S RESULTING FRO" A HAZARDOUS 
SUBSTANCE RELEASE. RlGAROlESS Of THC QUANTITY R£t£ASEO. 
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RO ADJUSTHCNTS 
I 

• RQ ADJUSJ"[IJS ALLOV 50V(Rl"(MJ orr1CIALS TO rocus ATTENTION OM THOSE 
RELEASES THAT "AY POSE THE GREATEST THREAT TO PUBLIC HEALTH AND 
VElfAR£ AID TH( (IVIROM"EMT. 

I RQ ADJUST"£1TS FOi 387 IAZARDOUS SUBSTA·MCES VERE PROPOSED IM AM NPRH 
PUBLISHED II THE [[Q[IAL REGISTER OM HAY 25. 1983. ON APRIL q• 1985. 
EPA PUILISH£D1 

A rJMAl RUL( ADJUSTIM8 ROS roR 3qo or THE HAZARDOUS SUBSTANCES roR 
WHICH RO ADJUSTft£NTS WERE PROPOSED JM HAY 19831 AND 

Al NPRt1 PROPOSIMI RO ADJUST"ENTS FOR 105 ADDITIONAL C£RCLA 
HAZARDOUS SUBSTANCES. 

I ROS OJ THE ll"AlMllS 260 SUBSTANCES (PRlftARILY POTENTIAL CARCIMOG£NS) 
AR[ l(IMG ADJUSTED ANO Will roR" THE IASIS or A THIRD NPRH. RQS FOR 

l'lnDfTlld~ f.l\RCltn;l·:NS f\ND MlllONIK:Lllll·:S Wll.1, IU~ l'IU>Hlll.l;1\Tl.;f> IN l'JA7. 

• fUTUI( RO RIL(ftAKIMIS Vlll PROVIDE CLARIFICATION or THC REPORTIMI 
EIE"PTIOMS FOR CONTINUOUS RELEASES AND FEDERALLY PER"ITT£D RELEASES. 

Tirnf. Rtrl»W<.ttr .. c:; WIU, 1\F. mminr.ATEI> JN l'Jfll. 
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RQ AS TRIGGER FOtl RELEASE NOTIFICATION 

IElEASE Of 
HAZAllOUS SUISTAICEI 

f Air. Gr•••• Water. Serf ace 
Water. A•• l•••I 

REPORT 
REOUIRED 

FROM PERSOI 
II CHARGE 

10 REPORT 
REOUIRED * 

~IRC~ 
ALERT APPROPRIATE 

AGENCIES: 
EPA/USCG REGIONS, 
ST ATE. AID LOCAL 

DETERMINE If IEED 
EXISTS FOR FIELD 
RESPONSE ACTION 

IA TIOIAL RESPONSE CEITER 
Cllll 424 - lllZ 

WASHllGTOI. D.C. METRO AREA 
CZl2J 4ZI - Z175 

• PAIJlll •AY 11 lllPl•Sllll fll lllPl•lf CllTS II IATUIAl lfSIUICf IAMAlifS 

IYI• If TMI A•lllJ llUAlll II UIS TIAI lll APPllCAlll II. 



RO ADJUSDINI MEJHOOOLOGY 

e THI RQ ADJISl"(ll "fTHODOLOIY IS IAS£0 OM SCl£NTIFIC AMO TECHNICAL 
ANALYSIS or THC CHARACTERISTICS or TH£ HAZARDOUS SUBSTANCES. 

I THE PROPOS(D RO ADJUST"EMTS USE CAITCRIA THAT FOCUS ON A SUBSTANCE'S 
TOXICITY AMO ITS CHCftlCAl CHARACT£RISTICS1 

AQUATIC TOllCITY1 
"AftnAllAN TOXICITY (ORAL, OER"AL. INHALATION)1 
IGllTAIIL ITY 1 

REACTIVITY1 
-~ CHRONIC TOXICITY• ANO 

CARCllOIEIJCITY. 

I ROS CAM I( ADJUSTED UPWARD ON£ LEVEL BASCO OM llOOEGRADAllLITY, 
HYDROLYSIS, OR PHOTOLYSIS. 

I [ACH HAZARDOUS SUBSTANCE is ASSIGN£0 ONE RQ APPLICABLE TO RELEASES TO 
All nroIA (LANO. AIR. WATER). 
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RELATIONSHIP BETWEEN CERCLA ANO CWA 

lHt FOtlOVlll ASPtCTS OJ THl t\IA's APPROACH 10 OlAllNG VlTH RlllASlS 
or HAZARDOUS SUISTAIC[S HAY[ ll(N ADOPT(D UND(R C[RCLAs 

THC JJV( RO llYllS or I. 10. 100. 1000. AND 5000 POUNOSt 

lHl "IXTUR( RUll FOR OlllR"lNIMG If NOTIFICATION IS REQUIRED FOR 
"JITURtS 01 SOlltJOIS CONTAINING HAZARDOUS SUISTANCES1 

THl 214-HOUR PlRIOD FOR "(ASURING VHlTHER A REPORTABLE QUANTITY or 
A HAZARDOUS SUISTANC( HAS l(CN RlllASC01 AID 

TH£ R£0UIR£"£NT THAT R£l£AS£S IC R£PORT£0 IftftCDIAT£lY TO THE NRC. 
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RELATIQNSHIP BETWEEN CERCLA ANO OIA 
(CONTINU£D) 

• THE DIA IS ll"ITEO IN SCOPE ANO 01rrcRs rRO" CERCLA IN THE fOllOWING 
RlSPECTS1 

C£RClA COVERS l(l(AS(S INTO All lNVIRON"ENTAL "EOIA. UNLIKE THE 
DIA VHICH COVERS ONLY NAVIGABLE VATERS1 

CERCLA DOES IOT COYER Oil SPILLS. UNLIKE THC CWA WHICH REQUIRES 
Oil SHEENS TO 1£ REPORTCO TO Tff£ NRC1 

DIA SECTION 311 ROS ARC IASCO ON AQUATIC TOXICITY• BECAUSE C£RCLA 
APPLIES TO All EIVIRON"ENTAL "COIA. ROS BASCO SOLELY ON AQUATIC 
TOXICITY AR( IOT ~Uff ICJENT FOR THE C£RClA NOTIFICATION AMO 
RESPONSE PROGRA"' AND 

CWA SECTIONS 311 AID 307 TOGETHER COYER ONLY • PORTION or THE 
SUBSTANCES DEFINED AS HAZARDOUS UNDER CERCLA. 
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REPORTING REQUIREHENTS 

t HECHANICS Of Hollf ICATION. As SOON AS A RELEASER HAS KNOWLEDGE THAT A 
REPORTABLE RELEASE HAS OCCURRED. THE NRC "UST BE CALLEO l""EOIATELY. 
SUBPARTS [ AID'f Of Tff( PROPOSED HCP ALLOW THE RELEASER TO NOTIFY THE 
0£Sl8NAT£D OSC 11 TH£ APPROPRIATE EPA REGION ANO U.S. COAST GUARD 
DISTRICT If IOTIJICATIOI TO lffE NRC IS l"PRACTICAL. 

• PERSONS CoY£1[D. P£RSOIS JI CHARGE or A.FACILITY OR VESSEL AR( 
REOIJR(D TO IOTIFY Jff( NRC or REPORTABLE RELEASES. 

•PERSONS 11 CHARGE• CAN IE INTERPRETED TO INCLUDE INDIVIDUALS AS 
VELL AS PUBLIC. PRIVATE. ANO GOVERN"ENT ENTITIES. 

•FACILITY• JS BROADLY DEFINED FOR LANO-BASED STATIONARY SOURCES 
AND VEHICLES. 

•vcsscL• IS ALSO IROAOLY DEFINED TO INCLUDE PRACTICALLY ANYTHING 
THAT FLOATS. 

THE ftAJOR EXCEPTIONS TO THESE OEf INITIONS ARE CONSU"ER PRODUCTS JN 
COISU"ER USE. 
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REPORTING REQUIR£H£NTS 
(COllTINUCO) 

I SUISIAIC£1 CoY£1CD. All 705 HAZARDOUS SUBSTANClS LISTED IN THE APRIL 
q• 1985 f lllAl Ill( Al( COVERCD1 ADDITIONAL SUISTANCCS ftAY IE AOOEO. 
(0SW IITllDS TO ADD AIOUT 120 "OR£ HAZARDOUS VASTCS TO THE RCRA 
SECTIOI 3001 LIST II Jff( ICAR fUTUR£.) SUBSTANCES THAT AR£ NOT llSTCO 
11 THE f llAl RUll ALSO ftAY IE HAZAROO.USt 

SUISTAIClS Al( IOT llSJ(O INOCR All POSSl1l£ NAftES1 AND 

WASTES WITH ICRE CHARACTERISTICS AR£ HAZARDOUS (tr NOT 
SP(ClflCAllY LISTED THESE VAST£$ HAY( AN RO or 100 POUNDS). 

• RELEASES COVERED. TH£ DEFINITION or R(l(ASE COVERS VIRTUALLY All VAYS 
THAT SUISTAICtS RAY lNT£R TH£· £11YIRONftENT. HoVEY£R. FOUR EUftPTIONS 
Al( PROVIDED UNDER SlCTJOI 101(22)1 

RELEASES VHOLLY CONTAINED WITHIN A BUILDING OR STRUCTURE1 
t1ollt( SOURCES Of AIR l"ISSIONS 1 
SOI.ICE. BY-PRODUCT. AID SPECIAL NUCLCAR ftATCRIAtt ANO 
NoR"Al APPl1CAT101 Of FERTILIZERS. 
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DEIERHINING WHEN AN RO HAS BEEN RELEASED 

I REPORJlll PEllOQ. C£RClA ADOPTS 2~-HOURS AS THE PERIOD TO DET£R"IN£. 
fOR NOTIFICATION PURPOSES. VH£TH£R AN RO HAS BEEN REt£ASEO. 

• HIITUR( RUL[. R£llAS£S or ftlXTUR(S OR SOLUTIONS ftUST BE R£PORJ(0 If A 
CO"POl[IT HAZARDOUS SUBSTANCE or THE ftlXTURE IS SPILLED IN AN AHOUNT 
EOUAL TO OR IRlATlR THAI ITS RO. 

ROS or DIFr£R(IT SUISTAICES IN A ftlXTURE ARE IOT ADDITIVE. so THAT 
SPILLING A "IXTUR( CONTAINING HAtf AN RO Of ONE SUBSTANCE ANO HALF 
•• RQ or AIOTHlR SUISTAIC[ DOES MOT REOUIRE A REPORT. 

WHEN THE IDENTITIES ANO CONCENTRATIONS or All SUBSTANCES IN A 
ftlXTUR( ARE NOT llOVN. THE RQ THAT APPLIES TO THE ftllTURE IS THE 
LOWEST RO or TH[ CO"PONENT SUBSTANCES. 

• ltULJIPL[ RlllAStl. \IHEN R£PORTAIL( RELEASES or TH( SAft( HAZARDOUS 
SUBSTANCE ARE OCCURRING AT SEVERAL LOCATIONS IN A FACILITY AT THE SAftC 
Tl"E· ONLY 01( REPORT IS .REOUIRED RATHER THAN "UlTIPlE REPORTS. 
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f£0£RAllY PERHITTEO AND CQNTINUQUS RELEASE RCPQRTING £X£tfJIONS 

t SECTIOI 103 PIOYID(S A CO"PLET( REPORTING EXE"PTION FOR FEDERALLY 
P(lftlTT(D l(l(AS£S ••• A tlllT(O REPORTING (X("PTIOll roR CONTINUOUS 
R(l(AS[S. 111F. Rm.nwcrrr. wru. RF. nmr.JSflf.f) IN 1'1R7. 

• TH( ll"IT(D (l("PTIOI ro1 COITINIOUS RlllAS(S APPLIES TO R(l(AS(S THAT 
Al[ •co•TlllGUs• AID •sTAIL(.IN OUAITITY AID RATE.· AND FOR WHICH TH( 
APPIOPRIATl INITIAL l(POITS HAY( llEN SUlftlTTED. 

I ft£l£AS£S THAT "((T TH£S( CONTINUOUS R£l£AS£ CRITERIA NE£0 ONLY IC 
REPORTED ANMIAllT. 01 VHll A •sTATISTICAllY SIGNIFICANT• JNCREAS( Ill 
TH£ A"OUNT R(l£AS£0 OCCURS. 

• SECTIOI 101(10) or CERCLA DEFINES R£L(AS(S THAT AR( •rrOERALLY 
P(R"ITTED.• lH(S( RELEASES AR£ COY(R(O IY SPEClfl£0 P(R"ITI OR 
RlGUlATIOIS llDER OIA. RCRA. CAA. THE "ARIN£ PROTECTIOI. R£StARCH. AND 
SAMCTl~ll£S ACT. THE SAf( DRINKING WATER ACT. AND THE ATO"IC ENERGY 
ACT. 
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JUL 311987 
MEMORANDUM 

SUBJECT: Scope of the CERCLA Petroleum Exclusion Under 
Sections 101(14) and 104(a)(2) 

FROM: Francis s .. Blake~~ 
General Counsel (LE-130) 

TO: J. Winston Porter 
Assistant Administrator 

9838. 1 

for Solid Waste and Emergency Response (WH-562A) 

One critical and recurring issue arising in the context of 
Superfund response activities has been the scope of the petroleum 
exclusion under CERCLA. Spec·ifically, you have asked whether used 
oil which 1s contaminated by hazardous substances is considered 
"petroleum" under CERCLA and thus excl~ded from CERCLA respon$e 
authority and liability unless specifically listed under RCRA or 
some other statute. For the reasons discussed below, we believe 
t~at tne contaminants present in used oil or any other petroleum 
substance are not within the petroleum exclusion. •conta~inants•, 
as discussed b•low, are substances not normally found in refined 
petroleum fractions or present at levels •hich exceed those 
normally found in such fractions. If these contaminants are 
CERCLA hazardous substances, they are subject to CERCLA response 
authority and liab111ty. · 

Background 

Under the Co•prehensive Environmental Response, Compensation 
and L11b111ty Act of 1980 as amended (CERCLA), governaental 
response 1uthor1ty, release -notification requirements, and 
11ab111ty are 11rgely t1ed to a release of a •hazardous sub
stance.• Section 104 authorizes govern~ent response to releases 
or threatened releases of hazardous substances, or ·p~llutants or 
contaminants.• Similarly, liability for response costs and damages 
under Section 107 attaches t~ persons who generate, transport or 
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dispose of hazardous substances at a site from which there 
is a release or threatened release of such substances. Under 
Section 103, a release of a reportable quantity of a hazardous 
substance triggers notific~tion to the National Response 
Center. 

The term "hazardous substance" is defined under CERCLA 
Section 101(14) to include approximately 714 toxic substances 
1 isted under four other environmental statutes, including RCRA. 
Both the definition of hazardous substance and the definition 
of "pollutant or contaminant• under Section 104(a)(2) exclude 
"petroleum, including crude oil or any fraction thereof•, 
unless specifically listed under those statutes. 1/ Accordingly, 
no petroleum substance, including used oil, can be a uhazardous 
substance" except to the extent ft is listed as a hazardous waste 
under RCRA or under one of the other statutes. Thus two critical 
issues in assessing whether a substance is subject to CERCLA is 
whether or not, and to what extent. a substance 1s •petroleum.• 
This memorandum discusses the second type of petroleum exclusion 
issue. The question·, therefore, is not whether used oil is 
"petroleum" and thus exempted from CERCLA jurisdiction, but to 
wnat extent substances found in used oil which are not found 1n 
crude oil or refined petroleum fractions are also •petroleu••. 
If such substances are not •petroleum• then a release of used 
oil containing such substances may trigger CERCLA response 
actions, not to the release of used oil, but to the contaminants 
present .in the oil. 

l/ The full texts of these provisions ~re as follows: 

Section 101(14) 
• • • • 

The term (hazardous substance] does not include petroleum, 
including <rude oil or any fraction thereof which is not other
wise specifically listed or designated as a hazardous substance 
under subparagraphs (A) through (F) of this paragraph, and 
the ter• does not include natural gas, natural gas liquids, 
liquefied natural gas, or synthetic gas usable for fuel (or 
mixtures of natural gas and such ·synthetic gas). 

Section 104 (1)(2) 
• • • • 

The term [pollutant or conta•inantJ does not· include 
petroleum, including crude oil and any fraction thereof which 
is not otherwise specifically listed or designated as hazardous 
substances under section 101(14)(A) through (F} of this title, 
nor does it include natural g1s, liquefied natural gas, or 
synthetic gas of pipeline quality (or mixtures of natural gas 
and such synthetic gas). 
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Although the term "hazardous substancew is defined by statute 
there 1s no CERCLA definition of NpetroleumN and very little direct 
leg1slat1ve history explaining the purpose or intended scope of 
this exclusion. None of the fouf early Superfund bills originally 
excluded responses to oil, although the apparent precursor to 
Section 101(14), found ins. 1480, excluded •petroleum• without 
explanation in all versions except that introduced. The legisla
tive debates on the final compromise indicate only that Congress 
intended to enact later, separate superfund•type legislatton to 
cover "oil spills." l!.!. generally 126 Cong. Rte. Hll793-ll802 
(December 3, 198~). 

Since the enactment of CERCLA, the Agency has provided some 
interpretations of the nature and scope of the petroleum exclusion. 
In providing guidance in 1981 on the notification re~uired under 
Section 103 for non~RCRA hazardous waste sites the Agency stated 
that petroleum wastes, including waste oil, which are not spec1-
f;cal1y listed under RCRA are excluded from the definition .of 
"hazardous substance" under 101(14). 46 Fed. !ll· 22145 · 
{April 15, 1981). £! -

In 1982 and 1n l983, the General Counsel issued two op1n1ons 
on the CERCLA petrole~~ ext1us1on •. In the first opinion, the 
General Counsel d1stingu1shed under the petroleum exclusion 
between hazardous sub~tances which are inherent 1n·petroleum, 
such as benzene, and hazardous substances which are added to or 
mhed with petroleum products. The General Counsel conc·luded 
t~at the petroleum exclusion includes those hazardous substances 
which are inherent in petroleum buf ~ot those added to or mixed 
wfth petroleum products. Thus, the exclu~ion of diesel oil as 
•petroleum• 1nc1udes its hazardous substance constituents, such 
as benzene and toulene, but PCB's 11ixed with oil would not .be 
excluded. Moreover, 1f the petroleum product and an added 
haz1rdous'subst1nce are so co•mingled that, as 1 practical ~•tter, 
they cannot be separated, then the entire oil spf 11 is subject to 
CERCLA response authority, 

In the second opinion, the General Counsel concluded that 
the petroltu• exclusion as applied to crude oil •tractions• 
includes blended gasoline as welt' as raw gasoline, even though 
refined or blended g11011ne contains higher levels of hazardous 

!I In the notice the Agency used the ter• •waste 011• 
•tthout stating whether it was intended to include 111 

waste oil or only unadulterated waste oil. The Agency has 
subsequently interpreted the reference to •waste 011• in this 
notice to include only unadulterated ••ste oil. ~O !.!!· !!i· 
13460 (April 4, 1985). 
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substances. The increased level of hazardous substances results 
from the blending of raw gasoline with other petroleum fractions 
to increase its octane levels. Because virtually all gasoline 
which leaves the refinery is blended gasoline, the petroleum 
exclusion would include virtually none of this fraction if the 
increased concentration of hazardous substances due only to its 
processing made it subject to CERCLA. 

Finally, the Agency has interpreted the petroleum exclusion 
in two recent Federal Register notices. In the April 4, 1985 
final rule adjusting reportable quantities under Section 102, 
the Agency provided its general interpretation of the exclusion: 

~PA interprets the petroleum exclusion to 
apply to materials such as crude oil, petro-
1 eum feedstocks, and refined petroleum 
products, even if a specifically listed or 
designated hazardous substance is present 
in such products. However, EPA does not 
consider materials such as waste oil to which 
listed CERCLA substances have been added to 
be within the petroleum exclusion. Similarly, 
pesticides are not within the petroleum 
exclusion~ even though the active ingredients 
of the pesticide may be contained in a petro-
1 eum distill~te: when an RQ of a listed 
pesticide is released, the release must be 
reported. 

50 Fed. ill· 13460 (April 4, 1985). 

In March 10, 1986, the Agency pub11sbed a not1ce of data 
availability and request for comments on the proposed used oil 
listing under RCRA. 51 Fed. !!.i· 8206. ·In that notice, the 
Agency re~ponded to co••enters who had argued that the RCRA 
list1ng would discourage used oil recycling because it would 
subject generators, transporters, processors, and users to 
Superfund 11ab11ity. ·The Agency stated that used 011 which 
contains hazardous substances at levels which exceed those 
~ormally found in petrDleum are currently subject to CERCLA. 
51 Fed. !.!.i· 8206 (March 10, 1986). Although the fact that 
the--uied----oll is contam1nated does not re•ove it fro• tne pro
tection of the petroleum exclusion, the contaminants in the 
used 011 are subject to CERCLA response authority. 1f they are 
hazardous substances. Accordingly, •ost used oil, even without 
a specific listing, would not be fully within the petroleum 
exclusion, irrespective of the listing. 
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Discussion 

Because there is no definition of wpetroleumw in CERCLA 
or any legislative history which clearly expresses the intended 
scope of this exclusion, there are several possible interpre
tations which could be given to this provision. However, we 
believe that our current interpretation, under which •petroleum• 
includes hazardous substances normally found in refined petroleum 
fractions but does not include either hazardous substances found 
at levels which exceed those normally found in such fractions 
or substances not normally found in such fractions, is most 
consistent with the statute and the relevant legislative history. 
Under this interpretation, the source of the contamination, 
whether intentional addition of hazardous substances to the 
petroleum or addition of hazardous substances by use of the 
petroleum, is not relevant to the applicability of the petroleum 
exclusion. The remainder of this memorandum explains in greater 
detail this interpretation and its legal basis, and responds to 
arguments raised in opposition to this interpretation. 

The following is our interpretation of •petroleum• under 
CERCLA 101(14) and l04(a)(2), which we believe to be consistent 
with Congressional intent and the position which the Agency has 
taken on the scope of the petroleum exclusion thus far. First, 
we interpret this provision to exclude from CERCLA response and 
liability crude oi1 and fractions of crude 011, including the 
hazardous substances, such as benzene, wh1ch are in~ig~nous in 
those petroleum substances. Because these hazardous substances 
are found naturally in all crude oil and its fractions, they aust 
be included 1n the term •petroleum,• for that provision to have 
any meaning. 

Secondly, •petroleum• under CERCLA ~lso includes hazardous 
substances which are normally mixed with or added to crude oil 
or crude 6il fractions during the ref1~1ng process. This includes 
hazardous ~ubstance$ the levels of which are increased during 
refining. These substances are also part of •petroleum• since 
their addition 1s par.t of the noraal oil separation and processing 
operations at a refinery in order to produce the product commonly 
understood to be •petroleua.• 

Finally, hazardous substances which are added to petroleum 
or which increase 1n eoncentr1t1on solely as a result of con
t1min1t1on of the petroleum during use are not p1rt of the 
•petroleum• and thus are not excluded from C!RCLA under the 
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exclusion. 3/ In such cases, EPA may respond to releases of the 
added hazardous substance, but not the oil itself. · 

We believe that an interpretation of "petrbleum" to include 
only indigenous, refinery-added hazardous substances is the 
interpretation of this provision which is most consistent with 
Congressional intent. The language of the provision, its 
explanation in the legislative hi~tory, and the Congressional 
debates on the final Superfund bill clearly indicate that Congress 
had no intention of shielding from Superfund response and liability 
hazardous substances merely because they are added, intentionally 
or by use, to petroleum products. 

The language of the petroleum exclusion describes "petroleum• 
principally in termr of crude oil and crude oil fractions. This 
language is virtually identical to the language used in an earlier 
Superfund bill to define "oil." 4/ There is no indication in the 
statute or legislative history that the term •petroleum• was to 
be given any meaning other than its ordinary, everyday meaning. 
See Malat v. Riddell, 383 U.S. 569, 571 (1966) (words of a statute 
S"h'Ould be interpreted where possible 1n their ordinary, everyday 
sense). Petroleum is defined in a standard dictionary as 

11 The mixing of two or more excluded petroleum substances, 
such as blending of fuels, would not be considered con

t.amination by use, and .the mixture would thus also be an 
~xcluded substance. 

!I See H.R. 85, 96th Cong •• 2d Sess. §lOl(s) (as passsed by 
ti\'i House, September 1980} (••011• means petroleum, 

including crude oil ~r any fraction or residue therefrom•). 
H.R. 85 was designed p~inc1pa11y to provide co•pensat1on and 
assess 1i~b11it7 for oil tinker spills in n1vig1bl1 w1ters. 
As discussed below, the o•1ss1on of this •oil sp111• coverage 
under the petroleu• •xclusion was believed to be the •ost 
significant o•ission 1n ter•s of response to env1ron•ental 
·releases under the final Superfund bill. 

Although the b11) containing the precursor to Section 
101(14), s. 1480, does not have a defin1t1on of •petroleu•·~ 
1ts accompanying report d1d explain the term •petroltu• 011• 
1n the context of the taxing provisions: 

The term •petroleum 011• as used in ~ubsect1on S means 
petroleum, including crud~ pet!oleum and any of its 
fractions or residues other than carbon black. 

s. Rep. No. 96-848, 96th Cong •• 2d. Sess. 70 (1980). 
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1n oily flammable bituminous liquid that 
••Y vary from almost colorless to black 
occurs 1n many places in the upper strata 
.of the earth, is a complex m1xture of 
hydrocarbons with small amounts of other 
substances, and is prepared for use as 
gasoline, naphtha, or other products by 
various refining processes. 

9838.' 

~ebster's Ninth Ntw Colltg1at! Dictionary 880 (1985). Thus, an 
inttrpretation of the phrase petroleum, including crude oil or 
any fraction thertof• to include only crude oil, crude oil 
fractions, and refined petroleum fractions is consistent with 
the plain language of the statute. ii 

The only legislative history which specifically discusses 
this provision states that 

petroleum, including crude cil and including 
fractions of crude oil which are not otherwise 
specifically listed or designated as hazardous 
substances under subparagraphs (A) through (F) 
of the def1n1t1on, 1s .excluded fro~ the defini
tion of I hazardous substance. The rerorted 
bf 11 does not cover spills or other re eases 
strictly of on. 

s .. -Rep. No. 96-848, 96th Cong., Zd Sess. 29-30 (1980) {emp,,asis 
added). Thus, the petroleum exclusion is explained 1s 1n 
ex c 1 us i on fr om C ER CL A. for s p 1 11 s or 're 1 eases ~ of o j 1 • 
The legislative history clearly conte•plates that the petroleu• 

!/ This .distinction unde~ the exclusion 1n Title I ~f 
CERCLA between petroleu• 1s the subst1nce that le1ves 

the refinery 1nd the hazardous substances which ire added to 
it prior to, dur1ng or after use was •'so •&de by Congress 1n 
Title It, th• revenue provisions or CERCLA. In Title II, 
Congress ••dt 1 d1stinct1on between •che~1c11s•, petroche~ical 
feedstocks and 1norgan1c substances, t1x1d in Subch1pt1r 8 of 
Chapter 38 of lnt1rn1l Reve~ue Code, and •petrol1u••,. crude 
oil 1nd petroleu• products, t1xed 1n Subchapter A. Section 
211 of CERCLA. The list of taxed cht•icals includes •1ny of 
the cont1minant h1z1rdous substances typically found in used 
oil: 1rsenfe, c1dmium, chromium, lead oxide, ind mercury. 
The term •pttroleum products• wJS exp1a1ned 1n the 1eg1s11tive 
history as including essentially crude oil and its refined 
fractions. H. Rep. Ho. 96-172, Part III, 96th Cong., 2d 
Sess. S (1980) (to accompany H.R. 85). 
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exclusion will not apply to mixtures of petroleum and other 
toxic materfals since these would not be releases "strictly 
of oil•. 

The Congressional debates on the final compromise Superfund 
legislation provides further clarification of Congressional 
intent concern~ng the scope of the petroleum exclusion, both in 
terms of what this provision deleted from the bill and what it 
did not. First, the major concern expressed with respect to the 
final compromise bill was the omission of its oil spill juris
diction due to the petroleum exclusion. See .!.!...9.· 126 Cong. Rec. 
Hll787 (Rep. Florio) (daily ed. December -r,-1--gn); id. at Hll790 
(Rep. Broyhill); id. at Hll792 (Rep. Madigan); id.at Hll793 
( R e p • S t u d d s ) ; i d-. a t H 11 7 9 5 ( R e p • B i a g g i) ; i d • at H l l 7 9 6 ( R e p • 
Snyder). This omission was of concern because 1t was believed 
to leave coastal ar~as and fisheries vunerable to tanker spills 
of crude and refined oil, such as the wreck of the Ario Merchant, 
and offshore oil well accidents. 126 Cong. Rec. Hll7 3 (Rep. 
Studds) (daily ed. December 3, 1980}. See also 126 Cong. Rec. 
S l 0 5 7 8 (prop o s e d amendment to S 14 8 0 by !iii. -;rag nus on ) ( d a i 1 y ed._ 
August l, 1980); id. at Sl0845 (proposed amendment to Sl480 by 
Sen • Gr a v e 1 ) ( d a TT y e d • August 5 • 198 0 ) • The 01111 t t e d coverage 
of oil spills was believed to include approxi•ately 500 spills 
per year, 126 Cong. Rec. Hll796 (Rep. Snyder) (daily ed. 
December 3, 1980), far less than the number of contaminated oil 
releases each year. 

However, it was clear that the omission of oil coverage was 
intended to include spills of oil only, and there was n~ fnt~nt 
-to ex c 1 u d e f r om t he b i 11 mi x t u res o .f o i 1 _ and ha z a rd o u s s u b st a n c es • 
rhe remarks of Rep. Mikulski are typical of the general under
standing of the effect of the petroleum ·exclusion 1.n the final 
bi 11 : 

The Senate bill is substantially similar to the House 
measure, with the exception that there is no oil title. 

I realize that it is disappointing to see no oil
related provision in the bill, but we •ust·also realize 
that this ts ou~ only chance to get hazardous waste dump 
site cleanup legisl1t1on enacted •••• 

Moreover, there is already a ••chanis• in place that 
is designed to de11 with spills in n1v1gab1e waterways. 
There is not, however, any provision currently 1n our law 
that addresses the potentially ruinous situation of 
abandoned toxic du•p s1tes. · 

I, therefore, believe that it is t•perattve that we 
pass the Senate bfll as a very f•portant beginning fn our 
~ttempt to defuse the ticking environmental tt•e bomb of 
abandoned toxic waste sites. 

J.!. at Hll796. 
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In addition, several speakers specifically identified such 
mixtures as releases not only covered by the legislation but 
releases to which the bill was addressed. 

Mr. Edgar ••• 
In my State, hazardous substances problems have been 

discovered at an alarming rate in recent years. In the 
summer of 197~, an oil sl;ck appeared on the Susquehanna 
River near Pittston, Pa. When EPA officials responded 
under section 311 of the Clean Water Act, they learned 
that the slick contained a variety of highly poisonous 
chemicals in addition to the oil. 

Officials estimate that more than 300,000 gallons 
of acids, cyanide compounds, industrial solvents, waste 
oil and other chemicals remain at this site where they 
could be washed to the surface anywhere in a 10-square -
mile surface. 

Id. at Hll798. See also 126 Cong. Rec. Sl4963 (daily ed. 
NOvember 24, 198~(seri:" Randolph) (contaminated oil slick). 
Other petroleum products containing hazardous substance 
additives intended to be addressed by the legislation include 
PCB's in transformer fluid, id. at Sl4963 (Sen. Randolph) and 
514967 (Sen. Stafford), dioxTn in motor fuel used as a dust 
suppressant, id. at 514974 (Sen. Mitchell), PCB's in waste 
oil, id. (Sen:-Mitch.ell) 6/ and contaminated waste on, id. 
at Sll980 (Sen. ·Cohen)". Accordingly, Congress understood 
the petroleum exclusion to remove from CERCLA jurisdiction 
~pills only of oil, not releases of hazardous substances 
mixed with the oil. 

There are two principal arguments which have been raised 
in opposition to this interpretation. First, the argument 
has been made that this interpretation narrows the petroleum 
exclusion to the extent that it has became virtually meaning~ 
less. As' we have noted in previous op1n1ons on this issue, 
an interpretation which emasculates a provision of a statute 
is strongly disfavored. M1rsano v. Laird. 412 F.2d 65, 70 
(2d Cir. 1969). However. this interpretation leaves a 

-s1gnif1cant nu•ber of petroleum spills outside the reach of 
CERCLA. Spills or releases of gasoline remain excluded from 
CERCLA under the petroleum exclusion. As f ndfc1ted by the 
legisl1tive h1stor~ for the 1984 underground storage ~ank 

!/ The illegal disposal of PCB's in North Carolina described 
by Senator Mitchell was a result of the spraying of 131~000 

gallons of PCB-contaminated *aste oil along a roadway. !!.!. 
126 Cong. Rec. H9448 (daily ed. September 23, 1980). 
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leg1slat1on. leakage of gasoline from underground tanks 
appears to be the greatest source of groundwater contamination 
in the United States. 130 Cong. Rec. S2027, 2028 (daily ed. 
February 29, 1984) (Sen. nurenberger). In addition, spills 
of crude or refined petroleum are not subject to Superfund, 
as was frequently noted prior to its passage. See generally 
126 Cong. Rec. Hll786-Hll802 (daily ed. December-;, 1980). 
Moreover, under this interpretation not all releases of used 
oil will be subject to CERCLA since used oil does not neces
sarily contain non-indigenous hazardous substances or hazardous 
substances in elevated levels. 7/ Although used oil is 
generally •contaminated• by defTnition, see~. RCRA Section 
1005 (36), the impurities added by use ~ay-notbe CERCLA 
hazardous substances. 

A second argument which has been made opposing this 
interpretation is that Congress intended to include in the 
term •petroleum• 111 hazardous substances added through 
normal use of the petroleum substance. However, even if it 
were possible to determine in a response situation whether 1 
hazardous substance was added intentionally or only through 
normal use or to determine what additions are •1ntention11•, 
the legislative history is contrary to such a distinction. 
As noted above, 'the Senate Report explaining this provision 
states that it ex~ludes releases or spills strictly of oil. 
This explanation expresses Congressional intent that releases 
of mixtures of oil and toxic chemicals~ 1.e. releases which 
are not strictly of oil, would be subjecr-10 CERCLA response 
authority. Releases of contaminated oil even ;·f cont~m1nated 
due to· •normal use• are not relea~es strictly of oil. 

Furthermore, the Congressional debates prior to passage 
clearly ind;c1te 1n intent that contaminated oil would be 
subject·to Superfund as several such releases were discussed 

as the focus of the legislation. Congress w1s concerned 
with the environ•ent1l 1nd he1lth effect of 1b1ndoned toxic 
waste sites, not whether the presence of such hazards was 
1ntent1on1l er due to nor•1l practices. In f1ct, one of the 
petroleu•-h1z1rdous substance. •ixtures •ost often •entioned 
during the debates w1s that of PCB cont1•1nated oil,.which 
is 1 typt of cont1•in~tion 1rgu1bly resulting fro•·the •norm1l 
use• of the oil 1n tr1nsfor•ers. Accordingly, 1n interpretation 
of the petroleu• exclusion which includes 1s •petroleu•• 
hazardous substances added during use of the petroleum would 
not be consistent with Congressional intent. 

LI Data sub•itted to EPA b1 the Utility Solid .waste 
Activities Group et 11. in Appendix C of their co••ents 

on the RCRA Used Oil 1TitTng, February 11, 1986. 
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Finally, although the Superfund Amendments and Reauthor1zation 
Act of 1986 (SARA) contains several provisions related to oil 
and oil releases, it did not amend the petroleum exclusion under 
CERCLA. Moreover, the new provisions concerning oil and oil 
releases and their legislative history do not indicate a 
Congressional intent inconsistent with this opinion. 

The only discussion of "petroleum" in the Conference 
Report for SARA is in the context of defining the scope of the 
new petroleum response fund for leaking underground storage 
tanks under Subtitle I of the Resource Conservation and Recovery 
Act (RCRA). Subtitle I defines •petroleum" in a ~anner nearly 
identical to CERCLA. The Conference Report specifies that 
used oil would be subject to the response fund notwithstanding 
its contamination.with hazardous substances. H. Rep. No. 99-962, 
99th Cong., 2d Sess. 228 (1986). The Conference Report is 
not inconsistent with the Agency's position on •petroleum• 
under CERCLA since it merely specifies that the leaking under
ground storage tank (UST) response fund is applicable to tanks 
containing certain mixtures of oil and hazardous substances, 
as well as to tanks containing uncontaminated petroleum. In 
fact, the Report further stat~s that the UST response fund 
must cover releases of used oil fro~ tanks since •releases 
from tanks containing used oil would not rtse to the Jr1or1ty 
necessary ••• for CERCLA response•, id. (emphasis added • not 
because such releases would be entirely excluded from CERCLA 
j~risdiction. See also 132 Cong. Rec. 514928 {daily ed. October 
3,.1986) (SenatFChaffee) (Nothing in Section 114, pertaining 
to liability for releases of recycled oil, •shall affect or 
impair the authority of the Pres,dent to take 1 response action 
pursuant to-Section 104 or 106 of CERCLA with respect to any 
release ••• of used 011 or rec1cled oiP); 132 c.ong. Rec. H9611 
(daily ed. October 8, 1986) (Rep.· Schneider) (• ••• the o~l 
companies are r1ghtfully assessed a significant share of the 
Superfund tax ••• Waste 011s· 11ced with· contaminants· have been 
identified at at least 153 Superfund sites 1n 32 States.•). 
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I. INTRODUCTION 

Thi• docWDent provide1 auidance on the uae of 1tipulated 

penalti•• in hazardoua waate judicial conaent decreea. Stipulated 

penaltiea are fixed 1um1 of money that a defendant a.aree1 to pay 

for violat1na the terma of a deer••· Such penaltie1 are an 

effective enforcement tool for encouraaina cC1111pliance with ~ 

consent decree. 

Thi• guidance applies to consent decrees under the 

Comprehensive Enviromiiental Re1pon1e, Compenaation, and Liability 

Act of 1980 (CERCLA), 42 u.s.c. I 9601 !! •eg •••• CDended, and 

Section 7003 of the Resource Conservation and Recovery Act of 

1976 (RCRA), 42 u.s.c. I 6973, 1upplement1 cxiatina guidance~/ 

iaaued by th• United Stat•• Environmental 'rotection A&•ncy (£PA). 

and incorporate• recent Agency expariencea in neaotia~ing and 

·overseeing conaent deer•••• The.J.&1ncy 1tron1ly encourage• the 

uae of stipulated penalty provi1ion1 in consent decrees. lt also 

supports the use of contempt penaltie1, statutory penalt·ies and 

injunctive relief aa additional sanctions for the violation of 

conaent d•rHa. 

1/ See •Drafcina.Conaent Deer••• in Ha1ardou1 Wa1t1 i .. 1nent 
lazara-Ca•••" (Office of Enforc .. ent and Compliance Monitoring 
(OECM), Office of Solid Wait• and Eaeraency le1pon11 (OSWEl), 
Kay 1, 1985), "Guidance for Draftin& Judicial ·conaent Deer•••" 
(OECM, October 19, 1983), "Divi1ion of Penalti•• with Stat• and 
Local Cioverm1nt1" COECM, October 30, 1985). "Remittance of Fines 
and Civil Penalties" (OECM, .April 15, 1-985) and tht Superfund 
Amendment• and keauthorization Act of 19~&. 
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While the concept of 1tipulatea penalties also haa rele

vance for admini1trative order1, d11t1nct1on1 between 1uch 

ord1r1 and con11nt decr1e1 may n1ce11itatt 10.e difference• in 

prec1•• application. Guidance on u11 of 1c1pulated penalti•• 

in adaini1cracive order1 vill he provided 1eparat1ly. 

!I. GUIDANCE 

A. Uae of Stipulated Penaltie1 

1. General Rule 

In th• pa1t, it ha1 been OECM policy co include 1tipulated 

penalti•• in •oat content deer•••· !!.! "Guidance for Drafting 

Judicial Conaent Deer•••" at 22. Moreov•r, the Superfund 

Amendments and keauthor1zation Act of 1986 (SAIA) reguir11 that 

con1ent decree• which provide for rm1ed1al act1on!I contain 

acipulaced penalcie1. Section 121(•)(2) of SARA provide• chat: 

••• Each content decree •hall at10 contain 1tipulated 
penaltiea for violation• o! the decree in an amount 
noc co mcceed $25,000 per ~ay, which ••1 be enforced 
by either the Preaident or the State. Such 1tipulated 
penalties 1hall noc be conatnaed to impair or affect 
the authority of the court co order ccmplianc• with 
ch• ap,ec1fic tera1 of any •uch deer••· CE.mph&• ia added). 

However •. Sb.1on 121 doea not explicitly require that every 

requir~ a eonaent decree have a atipulated penalty ... 
attaebed co- It. 

21 Althouah Section 121 deal• w1th "r•edial" 1ction1. it i• 
- recommenaed that stipulated penalties be inclu~ed in consent 
deer••• for removal• -., well. 
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Section 122(1) al10 permit• additional penalty 1anction1 

for violation• of the requir .. ent1 of a con1ent decree. Sec

tion 122(1) of SARA provide• •• follov1: 

(l) CIVIL P!hALTIES - A potentially re1pon1ible 
party which ia a party to an adainiatrativ• 
order or con1ent decree entered pur1uant to an 
agre .. ent under thia aection or 1ection 120 
(relatin& to Federal facilitiea) or which ia 
a party to an agreement under 1ection 120 
and which fail• or refu1e1 to CCllllf ".y vith 
any tezw or condition of the order, decree 
or other agremDent ahall be 1ubject to a 
civil pen·alty in accordance with 1ection 109. 

Thua, in th• context of a CERCI.A con1ent decree with mandated 

1tipulated penalti••. both the 1tipulated penalti•• contained 

in the con1ent decree and the Section 122(1) penalti•• aay be 

a••••••d for violation• of the ter111 of the ·decree. Hovover. 

in limited circum1tance1, where the 1tipulated daily penalty 

amount• are aufficiently hi&h to effect.ively deter noncompliance. 

with the decree, the A&ency may conaider waiving Section 122(1) 

penalti••· Such penalti•• noneth•l••• may be 1ou1ht for any 

violation• co which no ac{pulated penalty attach••· 

St j ed penaltf•• are aeldo• applicable to noncompli

ance vit11111!7 requir .. ent of a decree. Hoit often they are 

applicab~ to ca1tpliance 1chedule1, perfor11ance 1tandard1, and 

reportina requir .. enta. The CJP•• of violation• for which 

atipulaced penalti•• ahould be required vlll nece11arily depend 

on the value the Aaency placea on the activity to be performed 

and the importance of timely performance. 
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Even con1ent deer••• which primarily involve a "cash out" 

(i.e., where the defendant pay1 a fixed aua of aoney to abaolve 

h1aaelf of hi1 remedial obli&•tion1) warrant tht incluaion 

of atipulated penaltie1. For example, if a defendant agree• to 

pay hi• ca1h out 1hare in in1tallaent1, atipulated penalti•• 

1hould be ueed to penalize late p1,..ent1. If a caae aria•• 1n 

which the defendant must perfotw certain ta1k1 in addition to 

ca1hing out (1uch as providing lite acce11 or aecurity), atipu

lated penalties should be impo1ed to en1ure that the defendant 

performs those ta1k1. 

2. When Penalt1•• May Be Excu1ed Or Delayed 

Uaually atipu~ated penalties ahould b•&in to accrue after 

the date on which complete perfot11ance of a particular ta1k i1 

due. Stipulated penaltie1 will not neceaaarily accrue, or the 

accrual cf auch penalti•• may be stayed or waived, how•ver, 

durin& de1i1nated period• or by the occurrence of certain 

events. 

a. flJi.f• Majeure Evenc3/ 

One~lb• ao1c ca11mon rea1on1 for the noncollection of 

atipulat ... ;.nalti•• ia the o~currence of a force ••j•ur• 
event. A force aaj.eur• event 11 on• vhich ia beyond' the control 

of the defendant and provid•• the defendant vith an afftr.ative 

3 / Model force maj eure language it forthcoming •• an appendix 
hereto. 



• 5 • 

defe~se to a charge of noncompliance. Since penal:ies do ~o: 

accrue duri~g this period, the definition of a force majeure 

event ahould be narrowly dravn and the burden placed on the 

defendant to ahow that a force majeure event hat occurred. ln 

any event, neither increased coat1 nor financial dlfficulty 

1hould con1titut• a force majeure event. 

b. Dispute Re1olution Period 

To avoid creati~& incentivea to d11pute con1ent decree 

obligatio~s, a:ipulated penaltie1 generally should accrYe for 

any nonperformance occurrin& durina th• period of d11pute. 

However, for limited cypea of di1pute1, EPA aay air•• to waive 

th• accrual of penaltiea durin& the diapute reaolution period. 

For example, conaent deer••• often permit the Agency co require 

that addi:io~al work be performed beyond that 1pecifically 

provided for in the work plan. Where the defend&n:s become 

aware of subata~tial "mid•courae correction1" after. the decree 

ia signed, it may be appropriate to foreao atipulated penalt1•• 

durin& a~y l•&itiaate diapute related to the additio~al work 

aouaht b7 _DA. 

St1,.alated penalt~•• will not be collected if the d1f1nda~: 

wi~• ch• diapuce. ln addition, in appropriate circua1cance1 

the A&•~cy may uae it1 di1cr1tion not to collect at1pulated 

penalties, in whole or in part, which ~av• accrued durin& th• 

d11pu:1 r11olutio~ period. 
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c. Period of Correction by Defendant 

A 1tipulated penaltie1 provi1ion may indicate that penaltie1 

will accrue until the violation i1 corrected by the defendant. 

To minimize uncertaintiea and foater timely and full ccapliance, 

1uch a 1tat .. ent 1hould •pecify that penalti•• vill accrue 

through the.!.!.!,! day of correction, •• determined by the Agency, 

rather than cease to accrue on the day the defendant begin• to 

correct the violation. 

d. Mi11ed Interim Deadline• 

Some deer••• provide that penaltiea for interim deadline 

violation• will.not be aought if the defendant meet• the final 

completion date.. Since ~n 11any. in1tancea the final deadline is 

the mo1t important, the penalti•• for violation• of interim 

milestones may be waived in aome ca•••· It 1hould be clear to 

the defendant, however, that if the final deadline ia mi11ed, 

the penalti•• for interim deadline violations will be 1ought in 

add i t·ion to tho•• which would accrue after the .fin al dead line. 

The "Guidance for Draftina Judicial Consent Oecreea" not•• that 

interill dtllilllin• penaltie• may be collected up front and placed 

into an eacrov account, to be returned to the defendant in the· 

event the final compliance deadline ia ••t. 

•· Grace Period 

Id. at 24. -
Som• prior deer••• provialtd for a fixed period 1 .. ediately 

following notification of a violation in which the defendant 

waa given the opportunity to explain hia noncompliance and/or 
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correct it and during which stipulated penalties would not 

accrue. The length ~f 1uch grace period• ha1 ranged from 3 to 

30 day1. However, by requiring that every con1ent decree 

contain 1tipulated penalties, Conar••• h•• endor1ed a 1trona 

preference for •trice compliance with the term• of a decree. 

While the Agency doe1 not endorse the use of grace periods, if 

a violation is expeditioualy resolved the Agency may use its 

d11cretion not to seek stipulated penalti••· 

~. Amount of Stipulated Penaltiea 

1. General Rule 

Since stipulated penalties are intended to en1ur1 compliance 

they should be 1ufficient to provide economic 1ncent1ve1 to the 

defendant to comply with the terms of the con••nt decree in a 

timely fashion. Th• penalty should not be aet 10 low that the 

defendant would prefer to pay the penalty rather than perform 

the required activity._!/ Therefore, 1tipulated pen·altiea should 

generally be set a~ a level designed to exceed the amount of 

the estimated 1avin1s due to delay. In setting the amount the 

Agency abould also take· into consideration the gravity of the 

violation Gld th• dear•• of harm or dan1•r to the public or 

enviro111eac which ai1ht re1ult from the violation. 

4/ Actual performance 11 required regardl••• of the payment 
- of penalti••· Th• Agency re1erve1 th• right to seek injunc· 
tive relief, modify th• decree, or seek other remedie1 in such 
in1tance1. 
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Each stipulated penalties provision 1hould state a fixed 

aount per day to be 1111po19d. Thia "•um certain" put1 the 

defendant on notice of the potential extent of hi1 obligation 

before a violation occur1.~/ The "undetermined amount" approach 

(i.e., "defendant 1hall pay i!J? ,i2 $5000/day") 1hould not be used 

1ince it makes the .mount of the penalty 1ubject to further 

re1olution. The uundetemined amount" may de1troy the economy 

of u1in& stipulated penalti•• 1lnc1 the parties mu1t then 

resolve th• ultimate amount. 

2. £1calating Penalty 

Conaent deer••• 1hould provide that the per di .. amount of 

the penalty will incr•••• with incremental increa1e1 in the 

period of noncompliance. For example, a fixed penalty of 

55,000 per day might increase to $10.000 per day after the 15th 

day of noncompliance, and $15,000 per day after the 30th day. 

Escalating penaltie1 will &iv• the defendant added incentive to 

come tnto compliance, and it i1 recommended that they b• used 

as a general rule. 

SI To the 1Stent that EPA re1erve1 it• r11ht1 to 1eek penal
- ti•• under SARAS 109 or civil contempt oraer1. however, 
the "•um certain" araument i1 really only an indication ot 
the minimum amount for which a consent deer•• violator may 
be liable. 
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3. Sharing Penalties with the State6/ 

Generally, civil penaltie• may be •hared with a Stace if 

the State haa actively participated in the litigation, actively 

aought auch penalciea, and State law provide• independent 

authority for the State to •••k civil penaltiea.7/ In addition, -
[c)he penaltiea ahould be divided in a propoaed 
consent decree baaed on the level of partici
pation and the penalty aaseaament authority of 
the 1cace or localicy •••• [T]h• division should 
reflect a fair apportionment ba1ed on the tech
nical and legal contribution1 of the partici
panc1, within the limits of each participant'• 
atatutory entitlement to penaltiea. 

"Oivi:Hon of Penalties with State and Local Government•" at 3. 

Any agreaient to 1hare penalti•• with a State •u•t be deacribed 

in the consent decree. "Di~iaion of Penaltiea with Stace and 

Local Gove mm en ta" at 2. 

C. C-olleccion of Stipulated Penalties 

1. General Rule 

Since Agency policy encouraa•• a11re11ive po1t·-1ectlment 

enforcement, it 11 e11encial to the incearity.of th• enforce

ment proar .. that atipulated penalties be collected. Every 

61 Note that Section 121(e)(2) of SARA 1ive1 State• the author
- ity to enforce. the 1tipulat~ penalties aection of consent 
deer•••· 

7/ Penalty division ia a matter for d11cu11ion only between 
- the goverm1ental pArtiea, and it i• inappropriate for th• 
defendant to participate in such d11cu11ion1. "Division cf 
Penalties with State and Lo~al Government•" (OECM, October 30. 
1~85) at 3. 
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effort shall be made to collect stipulated penalties both to 

deter future noncompliance by defendants and to maintain the 

Agency's enforcnient credibility. The >.&ency thua will not 

hesitate to initiate judicial action• to enforce the •tipulated 

penalti•• provi1ion of conaent deer•••· 

2. Procedure for Collecting Penaltie1 

forfeiture i• the beat method of collecting penalties and 

should be provided for in the decree. Under thi• procedure, 

upon notice of a violat1on8/ the defendant will have a atated -
nUZ11ber of days to pay the penalty or to move the i11ue into 

diapute reaolution. 

Conaent deer••• ahould not contain a limitation• period 

for demanding 1tipuiated penaltiea which re1ult1 in the waiver 

of penalties that are nee demanded within a 1pecified period of 

time. 

3. Pavment of Penaltie1 

The 1tipulated penalti•• 1eccion 1h.ould indicate to whom 

moni•• are payable. Thia i• particul•rly important for actions 

brouaht under CEllCLA, aince the "Superfund" i• partially replen

ished bJ 891li•• paid under that 1tatute. Althouah moni•• 

collected par1uant to lCRA a•nerally are paid to th• "Treasurer 

of th• United Stat••," 1.ti.pulated penal ti•• collected pursuant 

~I Penalti•• 1hould beain to accrue on th• day on which the vio
- lation actually occura and not when the Agency later discovers 
it or give• notice to th• de.fendant. 
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to C£RCI..A viol&tions are to be made payable to the "Hazardous 

Subatancea Superfund."!/ All penalt.iea ahould be paid by certified 

eheck. contain the complete addrea1 of the defendant, include 

the 1ite identification number if there ia one, and rtftrtnct 

the ea11 n .. 1 and civil action mmber. 

D. Use of Other Rniedi•• 

Collection of 1tipulated penaltie1 11 not the aole r .. edy 

for violations of a dtcrtt. There may bt time• whtn the Agency 

will 11ek additional r11111dies, 1uch •• the court's equitable 

contempt powers or the collection of additional penalties under 

SARA or ocher applicable authoriti11. !!,! . .!.:.&.:.· SAL\ I 109. 

Thua, to pr111rv1 the A&•ncy'a right1, each 11ct1on on stipulated 

p1naltie1 should 1tat1 that th111 p1nalti11 are "in addition ~o. 

and not in litu of" tht Agency'• riaht to other sanctions for 

violations of tht d1cr11.10/ -
9 I Thia ia 1upported by th• guidance memorandum on "Remittance 
- of Fin•• and Civil Penalties" (OEC!-1, April 15, 1985) which 
indicate• daat "all Superfund billin11" ahould 10 into a lock· 
box bank .,.c1fically designated for Superfund monies. In 
addition, alnce Section 107(c)(3) of CElCLA direct• that puni
tive daaaa•• 10 into the Superfund, our view i• chat CERCLA 
acipulated penalties ahould be deposited there •• vell. 

Th• addr••• .for th• CEkCI.A·lockbox i•: 

EPA -·superfund 
P.o.· Box 371003H 
Pitt1bur1h. PA 1525t 

10/ Subject, of cour11, co.any ~aiver ~f Section 122(1) penal
-- ties (1e1 discussion at p. 3). 
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~. Purpoee and Use ~f This Guidance 

Thia auidance and any internal procedure• adopted for ita 

implmentation are intended aolely •• auidance for employe11 

of the United Stat•• Enviroraental Protection A&ency. They 

do nee constitute ru.le11akin1 by the A&•ncy and aay not be 

relied upon to create a right or a benefit, 1ub1tantive or 

procedural, enforceable at law or in equity, by any peraon. 

The Ac•ncy may take action at variance with thi1 guidance or 

it• internal implementing procedures. 
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MODEL STIPU~TEO PENALTIES PROV!SlONS11/ 

• STIPULATED PENALTIES -
1. Defendant ahall pay stipulated penaltie1 in the amount• 

aet forth in paragraph 9 to the United Stat•• [and/or the State 
of 1 for failure to comply vith [1ection1 ofJ thi• 
Coni'"iti't Decree, unle11 cxcuaed under paraarap~ ("Force 
Maj eure"). Compliance by Defendant •hall inclu2e9c011plet1on of 
an activity under Chia decree or a plan approved under thi• . 
decree or any matter under thia decree in an acceptable aanner 
and within the specified time 1chedule1 in and approved under 
thi• Decree. !lf Defendant fails to meet {apecified} interim 
deadlinea. but ••eta th• final ccmpleticm date for the work to 
be performed herein, the penaltie1 for miaaed interim deadline• 
are excuaed]. Any modificationa of the tia• for perfoniance 
pursuant to aection_ ("Hodif 1cat1ona") ahall be in vritina. 

2. All penaltie1 begin to accrue on the day chat complete 
performance i• due or a violation occura, and continue to . 
accrue throuah the final day of correction of the noncompliance. 
Nothing herein ahall prevent the 1imultaneou1 accrual of ••P
arat• penalties for aeparate violation• of thi1 Decree. 

3• Following Plaintiff' a detemination that Defe.ndant haa 
·failed to comply with the requirement• of chi• Decree. Plain
tiff 1hall give Defendant wt'itten·notificat1on of th• 1ame and 
describe the noncompliance. Said notice 1hall al10 indicate 
the 1mount of penalt1•• due. 

4. All penalti•• owed to the United Stat•• [or State) 
unaer this section 1hall be payable within 30 day1 of receip~ 
of the notification of noncompliance, unle11 defendant invoke• 
th• di1pute reaolution procedure• under section • Penalties 
shall accnae from th• date of violation reaardlei'i"9of whether 
EPA (or ~ State] ha1 notified Defendant of a violation. 
lntereat alaall b•ain to accrue on ch• unpaid balance at the end 
of the 30_.., period. Such penalt1•• 1hall be paid by certified 
check to ["Treaaurer of the United Stat••" for lCRA penalti••· or 
"Treaaurar of the.Stat• of X", or to th• "Ha1ardou1 Sub1tance1 
Superfund" for CEllCI-\ penalti••l and 1ball contain Defendant'• 
complete and correct addre11, the 11te n .. •. (tb• 1it• apill 
identifier number (SSID)], and the civil action number. All 

11/ Bracketed provisions are optional. 
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ch•cks 1hall be mailed to (the appropriate Federal lockbox bank 
or State poatal addre11]. 

5. Neither the filing of a retit1on to re1olve a dispute 
nor the payment of penalties 1hal alter in any way Defendant'• 
obligation to complete the performance required hereunder. 

6. Defendant may dispute Plaintiff'• ri&ht to the stated 
.mount of penalties by invoking the di1pute reaolution procedures 
under 1ection herein. [Penalti•• •hall accrue but need not 
be paid durini"the dispute re1olution period. If the District 
Court become• involved in the re1olution of the di1pute, the 
period of dispute shall end upon the rendering of a decision by 
the Di1trict Court regardl••• of whether any party appeals auch 
decision]. lf Defendant doe1 not preYail upon resolution, 
Plaintiff has the right to collect all penalties which accrued 
prior to and during the period of dispute. [ln the event of an 
appeal, such penalties shall be placed into an eacrov account 
until a deci1ion ha1 been rendered by the final court of appeal]. 
lf Defendant prevail• upon reaolution, no penaltie1 shall be 
payable. 

7. No penaltie1 1hall -accrue for violation• of this 
Decree caused by events beyond the control of Defendtnt aa 
identified in Section herein ("Force Majeure) 11 ]1Z/. Defen
dant has the burden of-pi'oving force majeure or comp!iance with 
this Decree. 

8. If Defendant.fails to pay 1tipulated penalties, 
Plaintiff may institute proceedin11 to collect the penalties. 
However, nothin& in thi1 aection ahall be construed •• prohib
iting, altering, or in any way limiting the ability of Plaintiff 
to seek any other remedies or 1anction1 available by virtue of 
Defendant' a violation of thts Decree or of the statutes and. 
regulation• upon which it ia baaed. 

9. Tli• follovin& stipulated penalties 1hall be payable 
per violacion per day to the United States [and/or Sltt•] for 
any noneampl1ance identified in 1ubparaaraph 1 above_:!: 

12/ With che exception of 1tipulated penalti•• clau1es in 
- conaent deer••• providin& aolely for caah pa19enta, ao1t 

deer••• will include force majeure clauaea. 

13/ Pl•••• note that the penalty amounts aet out above art only 
-- examples. and th• amounts may vary with each individual 
case. 



Amount/Day 

$ 5 ,000 

$10,000 

$15,000 

A-3 

Period of Noncompliance 

1at thru 14th day 

15th thru 30th day 

31at day and beyond 

10. No payment• made under thi• ••ction ahall be tax deduc
tible. 

11. Thi• aection shall reiain in full force and effect for 
the term ot this Decree. 
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The purpose of this memorandum is to establish guidance on 
the use of federal liens to enhance Superfund cost recovery. 
Section 107(£) of the Superfund Amendments and Reauthorization 
Act of 1986 ("SARA"), adds a n-ew Section 107(1) to CERCl.A, -which 
provides for the establishment of a federal lien in favor of the 
United States upon property which is the subject of a removal or 
remedial action. 

This guidance provides: (~) analysis of statutory issues 
regarding the nature and scope of the lien, (2) policy on filing 
a federal lien to support a cost recovery action, and. (3) proce• 
dures for filing a notice of lien and taking an in !;!E_ action to 
recover the costs of a lien. Attached to the gu!crance is an 
example of a notice of a Superfund lien. 

I. STATUTORY BACKGROUND AND ISSUES 

A. Property Covered by Lien 

Section 107(1) of CERCLA provides that all ~01t1 and damages 
for which a person ia liable to. the United States in a cost 
recovery action ahall const'i:ute e i.~e~ 'n favor of the United 
States upon all real property and rights to such prop,rty which 
('} belong to 1uch per1on !!!S, (2} are 1ubject to or affected by 
a removal or remedial action. The lien applies to all p~operty 
owned by the PRP upon which re1pon1e action ha1 been taken, not 
just the portion of the property directly affected by cleanup 
activities. The Kou1e Judiciary Committee Report on the lien 



- 2 .. 

provision in H.R. 2817 (p. 18), which was enacted as part of 
SARA, states that "the lien should apply to the title to tht! 
entire propet"ty on which the response action was taken." At the 
same time, the Report notes chat "it is not intended to extend 
the lien to the title of other property held by the responsible 
party." .ig,. 

The lien provision is designed to facilitate the United States' 
recovery of response costs and prevent windfalls. "A statutory 
lien would allow the Federal Government to recover the enhanced 
value of the property and taus prevent the owner from realizing a 
windfall from fund cleanup and restoration activities." 131 Cong. 
Rec. Sl 1580 (Statement of Sen. Stafford) (Se?tember 17, 1985). 
See also House Energy and Commerce Re?ort on H.R. 2817, p. 140, 
incica:ing that one of Congress' primary purposes in enactin: 
the lien provision was to prevent unjust enrichment. 

B • Dur at i on and Effect of L ~. e; 

The federal lien arises "at the .Later of the following: 
(A) the time costs are first incurred by the United States with 
respect to a response act ion under [SARA, or] (B) the time that. 
the person is provided (by certified or registered mail) written 
notice of potential liability." (Emphasis added) (S107(l)(2)). 
EPA may send out two different types of notice letters to Pk~s. 
The firsc. a general notice letter, will be sent early in the 
process notifying the recipient that he or she has been identified 

·as a party who m~y be responsible for cleanup of the site·or for 
the costs of cleanup. ln addition, the Agency may send a sub
sequent "special" notice which will invoke and co111111ence the 
settlement procedures in Section 122 of SARA. The first of those 
letters will satisfy the notice of potential liability required 
for the federal lien to arise, assuming that it dces give the PR.P 
notice of potential liability for cleanup of costs, and is for~ 
warded by certified or registered mail. 

lt i• EPA'• position that the lien provision applies to costs 
incurred prior to and after passage of SARA. The lien also applies 
to all future coats incurred at the 1ite. The lien continues 
"until the liabilir.y for the cost• (or a judgment against the 
person arising out of 1uch liability) is satisfied or becomes 
unenforceabl·e through operation of the statute of li~itations 
provided in •ection 113." (1107(1)(2)) 

C. Priority of Federal Lien In Relation to Other Property 
Liens 

The federal lien is "subject to the rights of any purchaser, 
holder of a security interest, pr judgment ·lien creditor whose 
interest is perfected under applicable State law before notice of 



- 3 -

the federal lien has been filed lby EPA)." (S107(1)(3)) Thus, the 
unf iled federal lien is subordin•te to rights that are perfected 
under ap?licable State law before EPA files notice of its federal 
Superfund lien. After EPA files notice of the federal lien, the 
United States establishes its priority ahead of known and potential 
purchasers, holders of security interests, and judgment lien credi
tors whose interests have not been perfected. 

During deliberation on the Superfund amendments, Congress 
considered a provision in H.R. 2005 [S. 51] which provided for 
constructive notice of an EP>t, lien •. Under that provision, if EPA 
failed to file its notice of lien in a timely fashion, the EPA 
lien would nonetheless have had priority over a third party lien 
which ~as filed prior in time if the third party had or reasonablv 
should have had actual knowledge that EPA had incurred coses 
which would have given rise to a lien. See Environment and Public 
Works Re?ort on S. 51, p. 45. Thus, since-chis provision was 
ultimately deleted from t!.e Act, EPA must file its lien in .order 
to achieve priority over any other secured parties, and cannot rely 
on constructive notice. 

D. State Superfund Liens 

Most States have passed "Superfund" statutes similar to the 
federal law. However, a State Superfund lien only· applies to 
response work paic for by a State. Some of the State statutes, 
such as those in Massachusetts, New Hampshire, New Jersey, Arkansas 

·and"Tennessee, ccntain "superlien" provisiona which provide that 
·any expenditures made pursuant to the statute constitute a first 
priority !'~n upon the real property of a hazardous waste dis
charger. Several other States provide that expenditures from the 
hazardous waste fund will constitute a lien in favor of the State, 
although not a f irat•priority lien. 

II. PO~ICY ON FILING FEDERAL LIENS IN COST-RECOVERY ACTIONS 

EPA haa the authority to file notice of a lien on any real 
property where Superfund expenditures have been made. Regional 
offices ahould carefully evaluate the value of filing notice of .a 
lien whenever the Agency ha• identified a landowner as a ?Otent1-
ally liable party under Section· 107. Filing of notice of tne 
federal lien will be particularly ber~=.:ial to the government's 
efforts to recover costs in a subsequent Section 107 action in the 
following situations: 

(1) the property is the chief or the substantial 
asset of the PRP; 

(2) the property has substantial monetary value; 
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(3) there is a likelihood that the defendant o-"T'ler 
may file for bankruptcy. See Revised Hazardous 
~aste Bankruptcy Guidance,-otfice of Enforcemen: 
and Compliance Monitoring, May 23, 1986; 

(4) the value of the property ~i~l increase signi
ficantly as a result of :~e removal or remedial 
work; or 

(5) the PRP plans to sell the property. 

Regional offices should not file notice where it appears that 
the defendant satisfies the elements of the innocent landowner 
defense pursuant :o Sec:ion 107(b)(3). 

~1here exist1~g perfected non-Su?erfund liens on the proper:y 
equal or exceed the value of the property as enhanced by the 
Superfund ex?endi:ures, it may not be worthwhile to file notice of 
the federal lien. However, in some cases, a foreclosing party, 
such as a bank, may take over the property, and EPA may believe 
that the foreclosing party is liable under Section 107. See United 
States v. Marvland Bank and Trust Co., 632 F. Suyr• ;73 (0:-Mc. 
1986). ln such cases, EPA should file a lien as to the foreclosing 
party after foreclosure and aft~r other acts creating liaoility 
have taken place. 

Pursuant to Section 545(2) of the Bankruptcy Code, a lien 
uQ~erfected as cf the time of filing of the bankruptcy petition 
will be invalidated by the bankruptcy trustee. Thus, where there 
is a likelihooci of a bankruptcy filing, notice of the Superfund 
lien should be filed as early as possible. Finally, n~ce that 
filing notice of the lien is not subject to pre-enforceme~t re•:iew 
of the liability of the landowner for the response costs.~/ 

III. PROCEDURES FOR FILING LIENS 

Notice of the federa~ lien should be filed at the time that 
the owner i• provided notice of potential liability. By this time, 
the lien will have arisen 1ince EPA will have incurred costs, !.:.&·, 

l/ Court• have rejected .claims that owners are entitled to notice 
and hearing prior to filing of the lien. ln Stielman Fond, 

Inc. v. Hanson's Inc., 379 F •. Supp. 997 (D. Ariz.)3 judge courc), 
summarily aff'd, 417 u.s. 901 (1974), the court held that filing of 
a mechanic's iien did not amount to a taking of signiflcant ptoperty 
without due process, aince it did not prohibit the transfer cf title. 
Subsequent court decisions have followed this holding. See,!..:.!.·· 
B & P Develop~ent ·v. Walker, 420 F. Supp. 704 (~.D. Pa. T;ic). 
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in conducting a PRP search. The government's priority will relate 
back to the date_ that the notice of the lien was filed. See 
Uniform Commercial Code, S~·312(5)(a). Unlike some State~perfund 
lien provisions, Section 107 does not establish a deadline bv which 
notice must be filed. · 

A. Preparing the Notice 

Regional enforcement personnel should refer to State 
requirements for filing notice of the lien. We encourage the 
Regions to work with State Attorney General Offices to assure 
that the Regions accurately interpret State law, and to consult 
with OECM and DOJ in detennining whether to file notice of the 
lien. 

No~ice should generally include: (1) the name of the property 
owner, (2) a precise legal description of the property on which the 
lien will arise, (3) an explanation by the Regional official of the 
basis for the lien, (4) the address of the kegional Administrator 
or other Regional official delegated authority to sign notices of 
liens, and (5) a provision that the lien shall remain until all 
liabilitv is satisfied. The notice should cite CERCL.A Section 
107(1) and be notarized with the Agency seal. 

Notice may also include such information as: (1) the amount 
of fund expenditures upon which the lien is claimed and (2) a 
description of lab~r·p~rformed and materials supplied, including 
dates. However; since the statute does not require specification 
of costs, the notice should clarify that, where response work is 
~ngoing, the amount of the lien will increase as the c~sts incurred 
increase. The property description to be included in the notice of 
the lien should be the legal description (i.~ .• metes and bounds, 
or lQt, block and subdivision) rather than-.--general pose office or 
street address. We have attached an example Qf .a notice of a 
federal lien. 

Unde-r the recent SARA delegation, the Regional Administrator 
has been delegated authority to sign the notice of filed lien. 
The Reg~onal Adminiatrator may redelegate this authority at his/her 
discretion. 

B. Where to File 

To establish its priority among other secured parties and 
creditors, EPA must file notice of tne lien "in the appropriate 
office within the Stat• (o~ ~ounty or other governmental sub· 
division), as designated by State law, in which the real property 
subject to the lien i1 located." (1107(1)(3)) 
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Where the State has designated an office, such as a County 
recording office, the lien should be filed in that office. This 
will likely be the same office where State Superfund liens are 
filed or where general real property liens, !:..&· mechanic's liens, 
are filed. "lf the State has not by law designated one office for 
the receipt of such notices of liens, the notice shall be filed in 
the office of the clerk of the United States district court for the 
district in which the real property is located." (Sl07(1)(3)) 

Where there is any doubt as to the designated State office, 
the lien should be filed both in the off ice of the clerk of the 
United States district court for the district in which the real 
property is located and in t'he most appropriate local office for 
recording property interests. Filing in the appropriate local 
office is i~?ortant, since parties with an interest in the proper:y 
are more likely to review liens in the local off ice than in federal 
district court. 

IV. IN R£~ ACTIONS FuR ~£~0JERING COSTS CONSTITUTING !HE LIEN 

Under Section 107(1)(4), "[t]he costs constituting the lien 
may be recovered in an action in rem in the United States district 
court for the district in whicn-tfie'"removal or remedial action is 
occurring or has occurred." An in rem action is an action agairist 
the property of the PRP. ln. order CO-institute a proceeding .!.!! ~· 
the property must "be actually or constructively within the reach 
of the court." 36 Am. Jur. 2d Forfeitures and Penalties S2ts (1906;. 
By contrast, the typical cost recovery action is an lD. personam 
action against the PRP. 

In rem actions should be considered where the litigation tea~ 
believes~at an action to recover costs covered by the lien will. 
enhance its efforts to recover all costs incurred in a response 
action. Such actions will be particularly useful where the pro
perty constitutes a significant asset of the PRP, and where the 
government is having difficulty reaching an expeditious cost 
recovery settlement. The in rem action, which will seek an order 
directing sale of the propertY':'71 should generally be combined with 
an in personam action for costs7 Before bringing an in,!$!! action, 
the regional office should consider the amount of the claim, the 

2/ An in rem action may be delayed by an automatic stay, obtained 
in abankruptcy proceeding, "which serves to stay "any. act to 

create, perfect, or enforce any lien against property of the 
estate." (Emphasis added) 11 U.S.C. S362(a) (4). The automatic 
stay also prohibits perfection of a lien, through filing notice 
of the lien, against a bankruptcy debtor. 
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conoition of the site after the response action and the likely 
marketability of the site. Note that an in rem action will require 
the same elernencs of proof as any cost recovery action. 

Section 107 (l) (4) further states that "[n]othing in this 
subsection shall affect the right of the United States to ~ring an 
action against any person to recover all costs and damages for 
which such person is liable under subsection (a) of this section." 
Thus, where the government seeks co enforce the federal lien, it is 
not precluded from recovering the balance of its response costs 
directly from the landowner or any other liable party.~/ 

DISCU.!~ER 

This me~ora~dum and any internal procedures adopted for i:s 
i~pleoentation are in:ended solely as guidance for em?loyees : ~~e 
U.S. Environmental Protection Agency. They do not constitute 
r~le~aking by the Agency and may not be relied upon to create a 
right or a benefit, substantiv~ o- ··rocedural, enfo~ceable at la~ 
or in eG~ity, by any person. The Agency may take action at variance 
-ith this me~oranduro or its internal implementing proced~res. 

Attachment 

3/ Moreover after EPA obtains a judgment, it should consider 
using st~te judgment lien provisions, which may cover all real 

property of the debtor. 
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NO!l~E 15 H£R.E:B'f C-I'V-t.N by the t.r.ited States of Aine:-ic. that it t-olds a lie='\ on 
the .LL~ &."'le! prr.:i~es duc:ri.~ ~lo.i ucuated in th~ Stue of Wash~ton, 
as pr:w1ded by Section 107(!) ot the Su?-!!"fl.Z'ld A~nd.i:ie.-its L"'ld ~autho:-iz.ation 
Ac:t ot 1 ~~6 (S>.i\A). P\lblie Law No. 99-499. etiendi~ che ~:-eh~ive EnV'i.rarme:ital 
ksp:>nse, Cat:?e-"'lS•tion, a.-id Li.abi.lity Act of .191:\0 (C~Cl.A), 42 u.s.c. 19601 et 
s_!g., to sf'a.1:-e the pay:>e:'lt to the United States of all ccsts and dr.iages c:oVered 
cy ~t Sec:tiCXl for Wiic:h ~stern Processing Caz:pa:iy. Inc. and Garmt J. Nieuwetluis 
(and the ma:-i cal camur.ity CCIZl?Qsed of hlzt.self and his wit'e) an liable to the 
Lhited Suces \Z'>der Section \07(a) of c:atCL>. as ~ed. 'Ihe li~ for Viich this 
instnae:'lt gives notice ecists in twor of the U'lited States upon all red property 
and rill'f\ts to such property W'\ich belong to said persons C'ld are, have been, er will 
be, 11.bject co, or a!fected by, rao'fll a."'>d remedial actions &S defined by federal 
l....,, at or near 7215 S:uth 196:.h in the City of Kent, ~ty of Kin&, Sute of 
\.iashirgcon, inc:li.idirg the foUcwirg. desc:-ib.!d l&.""ld: 

That lX)nion of the S~thea.st Qua::e:- (S.£. 1 /4) cf the 
No:-tfl,.lest Q.Ja~ter (N.W. 1/4) of Section Che (1), TCJ.r.lship 
~ty-'I\.lo (22) N::l~h. P.a."lge Four (4) !'.a.st, Willa::iette 
Heridi~. lyi::g Wes:c:-:y of the P...iget S:u."'ld £l~tr1c 
ri~t-of-way less tha~ tcrth 'Ihirey (30) feet of trainage 
Di u:h No. One ( 1) , contairli~ 12. 9 ac:rteS more or less. 

'this statuto:y li~ exists a.91d =ntinues ~til the liability fo:- •uch emu 
a..-id dic::..i.gas (or for &."1)' decree or judgerne:-:t ~&inst such pers=~ arisirg Qlt ct 
such liability) is satisfied or bec::znes ~e~fo~ce.ble throug.~ the cperaticri of the 
stacu~e cf li::itatio:'ll as prCN'ided by Sectio."'l l 13 cf Public i..,., 9)i-'t9:i. 
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"UNITED STATll ENVllltONMINTAL f'ttOTlc:TIOH AGCNc:Y 

Or
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OSVEl D1recc1ve 9135.S 

SDIJICT: IPA Iuteri• Guidance on IndeaniUcauon of luperfund 
l••!PQllle Ac~it:Contractora Under Section llt of SAlA 

PROM: J. n P:rter, Aa111tant Ada1n11tr1tot 
~~ ~Solid y w a Eaer9ency le1ponH 

.,-/C. 9 n 9hrJtn, 
Office of A ainilt at 

TO: le9ional Ad•iniatrator, ae9ion1 t-1 
le91on1l Coun•el, ll•tiona I•l 
Direct~r, W11te M1na9eaent Diviaion 
le9ion1 I, tV, V, VII, and VIII 

Parro•• 

Director, Eaer9ency and ••••dial 1e1pon1e Diviaion 
1.~tion II 
Director, B11ardou1 Waste Mana9eaent D1v1a1on 
ll•tion III and Vt 
Dir•ctor, Toxic• and Waate Manat••ent Divi1ion 
lecJion IX 
Director, 1azardou1 vaat• Diviaion 
lle91on I 
Director, lnvironaental Service• Div11ion 
1•91ona t, Vt, and Vtt. 

lubject to certain re1triction1, Section 1lt of tb• 
luperfund A8end .. nt1 and aeautbor11ation Act of 1ta1 <IAaA> 
authoriaea tbe ln•ironaental Protection A1ency <IPA)l to pro•id• 
1ndeanif1cation2 to re1pon1e action contractor• (L\C•> vorxint at 
luperfund 1ite1 for ltate1, potentially re1pon1ibl• parti•• 
<P•••>• and IPA <includint aAC• vorkint for tb• a.a. Ar•y eorP•l. 

l ~nder 11ecutiv• Order 12510, tb• Pr••id•nt baa alao 
authorised other federal a9encie1 to indeanify IAC1 vorkint for 
:ho•• a9enc1••· 

2 •tndeanification• ia an a9reeaent whereby on• party 
atr••• to reiabur•• a second party for lo•••• <in tbi• ca•• 
liability lo••••> eutf•r•d by the second party. 
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ot en9ia•e,. •t IPA•l••d •ite1)3. Th• purpoae ot thi1 •••o ia to 
de1crib• ~ .. IPA aay providt indtanification to lACa u1in9 
Section 11t authority. 

aac1t1roand 

l•apona• action contractors have traditionally relied on 
coaaercial liability insurance or inde•n1fication to auffici•ntly 
oft••t their potential liability ri•-• fro• participation in th• 
luperfund protr••· Durint th• Superfund r•autbor11ation debate, 
tbe llAC co .. unity identified aeveral tactora wbicb, tb• IAC• 
contended, iapaired their ability to adequately off1et ri1k. 
Th••• factor• included: 

o Potential aubjection to strict, joint and several liability 
under Sup•rfund and under 10•• atata lav11 and 

o Inability of th• coaaercial liability in1uranc• aarket to 
provide liability in1uranc1 cov•r•t• to RAC• involved in th~ 
Supertund cleanup pro9ra• that 1• both adequate and 
at fordable. 

Prior to th• reautborizat1on of Cl1Cs..\, IPA provided 
indeanif icat1on to RAC• workint tor IPA tbrou9b contract 
authority iapleaentin9 CllCLA. IPA took thi• atep in ~rder to 
retain qualified contractora, 9i•en tb• abaenc• of pollution 
liability inaurance covera9e. Onder thi1 old inde•nification 
•tr••••nt, tne·rederal 9overnaent ind••nified RAC• above an 
initi•l Sl •illion for third party liabilitiea and defen•• 
expen1e1. ~b• indeanification a9reeaent VA• void in ca••• of 
9roaa ne9li9ence or w1ilful aiaconduct. 

l SAAA Section llt(e)(2) define• •reaponae action 
contractor• aa: 
a. any pe~aon vbo •ntera into a reaponae action contract <vhieh 

ii defined in part aa any written contract or a9reeaent to 
pro•id• aaf c:sacLA reaoval or r•••dial action at • f ac111ty 
li•t•• •• tbe •tL, or to pro•ite an7 ancillary aervice1 
relate• to eucb reapona•> vitb reapect to any releaae·or 
tbreateaed r•l•aae of a ba1ardoa1 1ubatance or pollutant or 
coataaiaaat f.ro• a faciUtr and 1• carrrint out 1ucb a 
eontractr and . 

b. anr peraon retained or hired by tbe.per1on vbo enter• into• 
reapon1e action contract, to pro•ide any ••r•ic•& related to 
a reaponae actionr and 

c. any peraon, public or nonprofit prl••t• entity, conductinq a 
field deaonatration pur1uant to IAaA lection 311tb> Ci.e., 
th• •Alternative or Innovative ~reataent ~ecbnolof)' 1e1earc~ 
and Deaonatration Pro9raa•1. 
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lect ... llt of SA~ re1pond1 to aany of th• concern• ot the 
~AC co .. umltr or: 

o !1tabliihin9 a 1tan•ard of ne9li91nc1 tor action• tnou9ht 
191in1t IAC1 under Federal law,• · 

o Authori1in9 IPA to provide to IAC1, on 1 di1cretion1ry 
ba1i1, lia1ted 1ndean1t1eation a9ain1t pollution liability 
ati1in9 fro• IAC n19119enc11 and 

o Providin; ••Pr••• •t1tutory autbority for 1ndean1f 1oation 
and a funding a1cb1ni1a. 

Tb• approach taken in lect1on llt pro•i1ion1 1• baaed on th• 
tollowint key point•: 

o A P•d•r•l liability 1t1ndard of n•tlit•nce, coabined with 
~AC indeanification vnich i• aub,•ct to liait• and 
deduct1bl11, provide• adequate perforaance incenti••• for 
~ACa workint in th• Superfund pro9raas 

o L\C ind••nif ication provid•• an •d••uate 1ub1titut1 tor 
in11.u·1ne11 

o Di•cretionary indeanif ication i• an interi• ••hicl• tbat 
vill •••P th• luperfund pro9r1a operati•• until tb• 
in1ur1nc1 induatry return• to tbe IAC liability inauranc• 
a1r~•t1 and 

o Diacretionary indeanif ication do•• not cr11t1 1 Peder&lly 
intru11v1 in•urane• pro9r1• that 1nterf1r11 witb private 
11ctor effort• to develop IAC liability inaurane• co•er•t•· 

4 Tb• federal atandard of n•tl1t•nce under lection 1lt 
appll•• onlf to ,ed1r1l law. tt doe1 not preclude ltlt•• fro• 
applfint tb•lr own 1t1tutorf law or co .. on lav·11abilltY 
ataadard1, wbich ••Y in ao•• ca••• be 1trict llabili~Y· aeapon•• 
action contractor• aued in federal court• are under a •atandard 
of care• defined by Pederal law a1 netlit•nce. lowe•er, if an 
action 11 broutbt ua4er atate law, a 1trict 11&D111tf atandard 
could apply. · 
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IPA ~••k ,.,._ •• a.ie Ia4eaAif icat1oa 

To avoid pro9raa delay1, a Taak Poree waa 1atabliah1d to 
d•t•r•in• how~PA w1ll pr~vidt ind••nification to IACI workin9 in 
th• Superfund pro9raa. Th• Talk force ii co•po11d of 
r1pr111ntat1v11 froa IPA'• Office of Waite Pro9raa1 lntorceaent 
<OWP!l, .QUict of latr9tl'lcy and leaedial l11pon11 (QIU), Of Uc• 
o! Solid Waat• {OIW1, Ottic• ot Central Coun111 (OCCJ, Ottict ot 
th• Coaptroll•r <OCl, Office of Adaini1tration (QA), and tb• o.s. 
Aray Corp• of ln91n11r1. Th• pri••rf 90111 of th• Taak Poree •re 
to: 

o !1tabli1h an EPA RAC indeanif ication pro9raar 

o Develop Section llt RAC final ind••l'lification 9uid•line1 and 
r19ulation11 

o !naure a forua for adequate public coaaent on JtAC 
1nde•n1f1cat1on: and 

o Proaote ~~ivate aector proviaion of JtAC pollution liability 
in1uranc1 in th• future by providLnt tecbnical a11i1tanc• to 
tht in1uranc1 induatry. 

Th• Taak Poree vill atteapt to reacb th••• 9oal1 by 
produc1n9 11v1ral vork product• tbat: Cl) carefully ana1111 and 
eati••t• th• potential pollution liabilitf riak to vbicb IACa are 
11po11d by partic1patin9 in th• luperfund cleanup pro9ra•r <2> 
d•t•r•in• vhat the final IPA indeanification t1ra1 •~d condition• 
w111·b11 <3> prepare th• A9ency for ·iapleaent1n.t an interi• ·uc 
1nde•n1f ication pro9raa1 and (4) develop tb• lection llt 
re9ulat1on1. 

lDteria IPA ladeaaif icatioD Olllltleliaea 

IAaA Section 111 now provide• lfA' 1 101• autb.or ity to e1t1nd 
indeanif icatioa to &AC• worttnt in tb• luper~und protr••· 
Delet•tion of autboritf" froa tbe treaident autbor111n9 lfA to u1e 
••ctioa llt pro~1•1qaa ••• iaaued tbrou1b laeeuti•• Order 12SIO 
on JanuarJ 21, 1111. Tb• delet•tioa aatbori1e1 lfl to u11 
l•ctioa llt iadeanifieatlon authoritJ froa tb• date of enact••nt 
<DOI) of IAaA. Con•••uently, lfl auat adber• to .. etion 11t 
proYiaiona fro• IAaA DOI lOeto-.er 17, ltlt>. 

lect1on lltlc)(1) re•u1,e1 tbat ltl proaul9ate r•tul•tiona 
for carrrint out indeanifteation pro•i•ion• and, prior to 
proaul9ation of th• re9ul1tion1, develop tuld•llD•• to carry out 
uae of Section llt 1nd••nificat1on autbority. · .. eaua• of tbe 
coapl111ty of th• ia1ue1-, IPA 11 proeeedint deliblrat•lJ in 
e1t1bli1hin9 theta 9uid•line1 and 11 1eetin9 aubatantial public 
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coaaent. ...awbile,- !PA ia providin9 contrac~or1 vitb section 
119 co•er&ji on an interi• baaia, uain9 procedure• outlined in 
thia aeaor.adua. Oltiaately, tbi• covera9e vill be ••ended to 
reflect 9uida~ce and regulation• tbat •ill be developed in 
conforaance vith section 119 requireaeata. · 

la· further de1ctibed in tbi1 aeaorandua, authorisation to 
provide inde•nif ication vill be aade by 011111 vitb concurrence 
fro• th• Office ot th• Coaptroll•r COC>. Authorisation to 
indeanify will b• aade upon receipt of a recoaaendation froa th• 
T••k rorce. The oc vill provide concurrence <or non•concurrenc•l 
vith recoaaendation• to indeanity vitbin ••••n calendar daya of 
receipt of a recoaaendation. !secution of indeanitf •tr••••nta 
will be aade by appropriate Agency adaiaiatrati•• officea. 

Section llfCc) C4) aandat•• that lAC• auat •••t tbe follov1n9 
requir•••nt1 before they can receive Pederal indeanification for 
potential pollution liability aaaociated vitb luperfund re1pon1e 
action 1ctivitie1: 

o Th• llAC auat ••ke dili9ent effort• to obtain 1naurance 
covera9e froa non-Pederal aourc1a to cover pollution 
liability, and 

o In th• caae of 1 lAC contract co••rin9 aore tban one 
facility~ th• llAC agree• to continue to aak• 1ucb dili9ent 
•ff ort1 ~acb ti•• the I.AC betina wort under the contract at 
1 nev facility. 

Section ll9Cc> C4> 1110 require• tbat th• follow1n9 
c1rcuaatance1 au1t •silt befor• a I.AC can Teceiv• Pederal 
ind••nitication for potential pollution liability aa1ociated with 
superfund re1pona• action acti•itie1: 

o At the ti•• tbe reapona• action contract i• entered into, 
inauranc• ia ·not •••11able, at a •fair and rea1onabl• 
price•, in auffic1ent qaantitJ to offaet potential a.ac 
pollution liabilitf riak1 and 

o Ad~aate laaaranc• to cower aucb liabllitf 11 not t•nerally 
•••11a~l• at tb• ti•• tb• re1pon•• action contract 11 
eatered lato. 

la future 9uidanc• t1.e., tb• 9uldance wb1cb 11 to be 
publlab•d tor public coaaentr, EPA plan• to include fUid•l1n•• 
for deterainin9 vbetber inauranc• 11 •9enerallf awailabl•• or 11 
•tairly and reaaonably priced•. ror tb• purpose ~f tbi• 1nt•r1• 
fUidance, SPA ba• d•t•r•ined, baaed on iaforaation currentlJ 
available, tbat auperfund aAC•. are unable to obtain reaaonably 
priced pollution liability_inaurance. Therefore, lAC. are 
•119ibl• to r•c•i•• indeanif ication under Section llt fro• DOt of 
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SAIA. 1owe1f9r, lfA will require that RAC• 1eetin9 Pederal 
indeanitieaeion •••t tht follovin9 requ1reaent1: 

o Within 3~d•Y• of 119nin9 an indeanitication 1gre1a1nt with 
EPA, lACI au1t aubait"to EPA <or to th• appropriate lt&te 
Contractin9 Officer> written doc~aentation conc1rnin9 the 
ettort1 th•Y have aadt to date to ••cure pollution liability 
inauranc• covera9• <e.g., •I.AC could aubait a written 
1tat•••~t !roa an in1uranct broker 1tatin9 tbat tb• &AC ha1 
attespttd to 1ecur1 pollution liabil1ty cover•t• troa 
in1ur1nc• carrier• in th• paat 1i1 aontba). 

o If th• I.AC ha• ••cured pollution liability co•tra91, it au1t 
aubait to !PA <or to th• State eontractin9 Office:> a copy 
of the policy and declaration pa91r and 

o Every tvelvt aonth1 !or aort frequently, if !fA 4tttrain•• 
that there ha1 been a 1iqnif icant chant• in circua1tanc11 
conctrnin9 th• availability of pollution liability 
insurance> th• ~AC auat 1ubait to IPA <or to tbt ltat• 
Contracting Officer> vritttn docuaeatation addr111in9 th• 
additional •!fort• tht I.AC ha1 aad• to aecure pollution 
liability inauranc• cov•r•t• includin9: 

Copi•• of application• aubaitttd to tbr•• known 
und1rvrit1r1 of pollution liability in1uranc11 

If pollution liability co••r•t• vaa denied by an 
underwriter, a auaaary o! tbt rta1on• vby •u=b eo•era91 
VII dtnied1 

A atatua report of any pollution liability inauranc• 
obtained. Tb• report would include: l> type of 
covtr•t•r 2> preaiua cbar91dr 3> liait• of cov•r•t•i 4) 
deductible leve11, and any otber aajor t•r•• and 
condition• of tbe in•urance co•er19e. A copy of th• 
•ctual policy and declaration P•9• could be provided in 
lieu of a written atatu1 reportr 

• If pollution 11ab111ty cov•r•t• ••• offered by an 
uaderwriter, but not accepted bf tbe &AC, a report on 
tb• in1uranc• offered <1ucb •• tbe •atacu1 report• 
r•flUired above>, and a auaaary of tb• reaaona vby auch 
co•era9e ••• not accept•dr and 

• A 1tatu1 report concernin9 tb• alternati•e pollution 
liability riak tranafer aecban1••• tb• &AC baa puraued 
otber tban co .. ercial pollution liability 1naurance 
ce.9., r11k retention troupe, purcba1in9 f~oupa, 
aaaociation captive1>. 
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Thia iator••tion 1bould be forwarded to the appropriate !PA 
oU icial f(R ltate Contuctin9 Offi·cu >. Thia inforaation will 
be reviewed by tb• Talk Poree 11 n••d•d. 

A1 required under the inttri• 9uidtlint1 liated abo¥e, EPA 
••P•ct1 IAC1 to de•on1tr1te th• e1tent to vbich they b••• 
1tteapt1d to aecure pollution liability in1ur1nce cover19e. EPA 
1110 e1pect1 tbat lACa vill continue to aonitor tbe aarket for 
pollution liability 1n1ur1nce, and continue to •••k and ••cure 
1ucb in1ur1nce cover19e (however li•ittd) fro• co .. trcial 
inauranc• carri•ra or throu9h alternative r11k tranafer 
••ch1ni1a1 (e.9., ••lf•inaurance poola>. 

ladeaaif lcatioa of a.&ca Workiat for ••& 
Prt•Sl1A ind••nif ication t•r•• will apply to work perfor••d 

at a 1it• after tb1 datt of enactaent (DOI> of IAaA if reapon•• . 
work at th• 1it• va1 initiated under an EPA contract prior to tbe 
DOE of SAll. 

!PA will enter into new indeanif ication 19ree•ent• (lee 
Attacbaent A), aub,ect to Section llt authority, Vitbi 

o IAC• who are currently vorkint under contract witb IPA, for 
work they will initiate at ·a nev lit• after DOI ~f IAaA1 and 

o llCa rece1v1n9 new contract• <or new cooperat1•• atr••••nt1, 
in th• ca•• of lit• Deaonatrltion project•> Vitb IPA after · 
DO! of IAAA for luperfund reaponae action act1Yit1ea. 

IAC• currently under contract witb !PA ba•• been alerted to 
th• cbant•• that w1u IN fortbcoaint to tbeir ind••nUicauo.n 
19r••••nt1 vith IPA. IPA beadquart•r• peraonnel in tbe· 
trocure•en~ and Contract• Mana9eaent Di•iaion of tbe Off ice of 
Adainiatration ba•e been trained on tbe aae of l•ction llt and, 
witb tb• •••1•t•nce of tbe taak rorce, will adainiater lection 
llt indeaaifieatioa lateri• procedure• for lrA contractora. 
Requeata tor iadellllif 1cat1on of 1r1 .contractor• will be aubject 
to tbe appro•al of OIWll and concurrence of oc. 
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Iad•.aifi..tioa of &lC. Wortiat for lt•t•• 

Secti_.. 11tCc>C2> authorize• th• indeanification of lACa 
workin9 tor Stat•• or political 1ubdivi1ion1 of Stat•• Cpur1u1nt 
to 1 Section ~04Cdl<l> 19r11a1nt vith !PA) tor nev vork Lnitiated 
It Superfund lit•• f roa DOE Of SAIA. IPA ••Y ind••nify IACI 
perf oraing re1pon11 action activiti•• for • State at 1 State-lead 
Superfund 1it1 after DO! of SA1A. IPA Will offer ind••nif ication 
to L\Ca workin9 for a State only it: 

o The L\C'• r11pon11 action 1• part of nav aite vork initilt•d 
at 1 superfund lite attar DO! of SA1A and it i• rela~ed 
directly to cleanup of tb• 1it11 

o ~ca working tor 1 State auat •••t &ll of th• circuaatanc•• 
ind i11u1nc1 requir•••nta 11t forth by Section 11t(c)(4), 11 
li•t•d above1 and 

o ~ca vorkin9 tor 1 State auat •••t all of tPA'• interi• 
9u1d•l1n• r1quir•••nt1, a1 li•t•d pr1viou1ly on pa911 five 
1nd 111. 

EPA will not offer indeanif ication to IACI for •it• vork tbey 
perforaed-ror Stat•• prior to DOI of IAaA. Any lfA 
ind•anification provided to a J.ACt1> worlin9 for a ltat•l•> will 
b• 1ubject to liait1, daductiblea, and other r••trictiona aa 
required by Section llt<c>C5). 

Until !PA i1aue1 final 9uidanc• and re9ulationa, all 
requeata for IPA indeanification of a.J.AC worlin9 for a Stat• at 
a· supetfund ait• will be proee11~d via th• Ta1k rorce. ltate1 
1hould aubmit reque1t1 co both Cb• rndeanification T••t Poree, 
c/o Director, Office of l•er9ency and ••••dial aeaponae co1aa>, 
and to th• ••tional luperfund lrancb Chief. aequeata 1bould 
identify th• ae9ional lite Coordinator and ltate contact, and 
ahould include pertinent· inforaation re9ardin9 l•ction lltl~lC4>. 
requireaent• aa di•cuaaed pre•ioualy. If tbe Taak rorce 
recoaaenda appro•al of tb• indeanification reque•t, tb• Office of 
tbe Coaptroll•r will pro•id• ooacurrenoe Cor non-concurrence> 
within ae•en calendar daya of receipt of tbe reco .. endation. 
Pinal appro•al for 11A indeanif ioation of a ltata aAC will b• 
aad• bf tbe Director of tb• Off ice of 1 .. r9enof aad •• .. dial 
aeapon••· %! appro••l i• autbor11ed, tb•n tbe Grant• 
Adaini•tration Diviaion will iapleaent tb• appro•al tbrou9b a 
apecial condition to be included in tb• ltate/&rA cooperati•• 
a9r••••nt <Sea Attacb .. nt A). 
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%Ddeaa1f ieile1oa of aAC:. •orkiDt for otber P•d•ral At••ci•• 

Section llt<c><2> 1uthor11e1 th• indtanification of lAC1 
work1n9 tor QZh•r Federal a9•nc1e1 at Superfund 1it•1 troa DO! of 
SAIA. A dtl•t•tion Of au~hority fro• th• Pttlidtnt IUthor111n9 
other Ptdtral A9tnci11 to uat Section llt provi1ion• w11 ia•u•d 
on January 2S, 1917. Other Ptdtral 19encie1 follow all !PA 
guidance and re9ulation1 with re1pect to ltction llt. Otber 
Pederal agenei•• that u1e Section llt autbority au1t provide 
their ovn 1ourc• ot fund• <e.9.,their a9ency appropriation> to 
pay all indeanification co1t1 (e.9., claiaa and l•t•l d•t•n•• 
c~1ta>. 

At 10•• Supertund 1ite1, th• o.s. Aray Corp• of En9ineer1 
aana9e1 re1pon1t •ction1 pur1uant to an iftttr19ency •tr••••nt 
with IPA. Por Section llt indtani!ication purpo1e1, any I.AC 
working a1 a contractor for the Corp• of ln9ineer1 at aucb ait•• 
(and vnere, for r•••dial action1, tb• ait• ia liat•d on tb• RP~> 
i• eon1id•r•d to b• vortin9 tor EPA ratber than !or 10•• •otb•r 
P•d•ral a9ency•. !PA will offer tbt •••• indeanification to 
contractor• procured by th• Corp1 of ln9ineer1 tbat it offer• to 
contrac~ora procured by EPA. 

lDcleaaif icatioD of aACa WortlD! for ..... 

. Under Section llt<c><2> autbority, IPA can, 1n.li•1t•d 
circuaatancea and.1ubj•ct to atrict financt11·te1t1, indeanify 
llAC• perforaint reaponae·action activiti•• for •••• aubject to• 
consent order· or deer•• at luperfu~d ait•• after DOI of IAaA •. 
EPA vtll uae it• authority to indeanify IACa workin9 for •••• 
only in e1tr•••ly liaited eaaea, e.9., vbere lfA ind••nification 
of the pap llAC ia tbe aolution of la•t reaort. IPA vill offer 
ind••nitication to IAC• vorkin9 for •••• onlz if: 

0 

0 

0 

0 

0 

Tb• PAPa are unable to pro•ide adequate indeanif 1cation, and 
aa a r••ult, are u~abl• to obtain tbe ••rvicea of • 
qual1f 1ed ~c, 

Th• aAC'• reapon•• action ii part of nev ait• work initiated 
a& a laperfand aite after DOI of SAIA, and tb• action i• 
related •pecif ically to tb• cleanup of th• ait•r 

aAC1 vorkint for •••• •••t all of tb• iaauanc• requireaent• 
aet fortb by Section llt(c)C4)r 

Th• circua1tance1 ••t fortb in lection 1ltCc)C4) esi1t1 and 

JlAC1 vorkinf for PAP• •••t all of lfA'• interia tuid•lin• 
requireaenta. 
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••A tllll not off tr indeanif ication to llAC1 for work 
pertoraed'lltr f111 prior to DOE of IAIA, nor for any PIP IAC 
reapona• mlti•itY that i• not related epecifically to a r•••dy at 
a luperfunl lite. 

Purther, $•ction llt<c> C5l CC> of IAl.A require• tbat, before 
!PA can enter into an indeanification •tr••••nt vitb a &AC 
perforaint work under contract vitb a •••<•> at a luperfund 
ait•<•>, IPA auat d•t•r•in• th• aaount wbicb tb• PIP<•> ii able 
to indtanity tb• RAC. In aakint euch a dtteraination, lfA eball 
tak• into account th• total net ••••ti and reaourc•• of tb• 
PIP<•> with reapect to th• facility at the ti•• of aucb 
deterainationa. If !PA deterain•• tbat tb• aaount Wbicb tb• 
PIP<•> i• abl• to indeanify th• IAC i• inadequate, tben IPA ••Y 
enter into an indeanification •tr••••nt witb tb• a.AC to •••t tb• 
anticipated 1hortfall. !PA vill coneider tb• eoabined 
capabilititl Of all tht PlPa It a lite to deteraine Vbttber, a1 & 
9roup, they are capable of pr0Yidin9 adequate cower•••· In 
9eneral, th• At•ncy e1pect1 to u•• tbia prowiaion only in ca••• 
vh•r• PIP• are aaall f iraa With fev ••••ta. Tberefore, ae9ion1 
ehould not aakt reque1ta for P•deral indeanif ication wbere ,.,, 
are lar9e corporation• vith aub1tanti1l aaaet1 or wbere tbe PIPa, 
•• a 9roup, have 1ubatantial ••••ta. Aa a reault, lfA 4oea not 
11pect reque1t1 tor Pederal indeanif ication .to beoo .. an intetral 
part of aettl•••nt ne9otiation1. 

EPA plana to provide additional 9uidanc• in tbe future 
-conoernint tb• deteraination• tbat .need to IM ••d• •• • 
prerequiait• to indeanifyint IAC• vorkint ~or •••• Caucb aa 
def inin9 •net aaa1t1 and reaourcea• of tbe PlPa, and wbetber the 
PIP• are •unable to provide adequate indeanificat·ion•>. Until 
.lfA diatribut•• thi• 9uidance, all aucb deteraination• will IM 
aade oy the Taak Poree. 

lfA inde~ifJ.cation·of a aAC workint for· a .. , ii a aea1ur1 
of la•t re1ort. If lfA doea pro•id• iadeaaification in tbeae 
ca1ea, tb• coaaent deer•• (or order> 1bould apeciff teraa and 
conditiona, uaint tb• aodel t•A indeanification atr•e .. at for 
llC• vorkiat tor n•a •b.on ia AttacbHnt A. tf IPA enter• into 
an 1ndean1f1oat1oa a9ree .. at vltb a UC wor•1at for a •••Ca), tb• 
a.AC aaats 

o aetaia financial reapon11~111tr for • 4educt1bl• aaognt if 
coaaercial pollution liabllitJ inauranc• i• uaa•ailable or 
uarea1onably pric•d1 aad 

o l1bau1t all adainiatrati•e, judicial, aad coaaon law cl•i•• 
for indeanif ication a9a1n1t all •••• participatlnt in tb• 
cleanup of tb• facility before ~•A can pay a claia. 
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If a a&c: hat received partial inde•nification fro•• P~P(t), 
!PA ••Y al'41 provide 1ndeanif1eat1on in ea1e1 where the PlP 
indeanifie8'ion i• d••••d in1uffieitnt, and 1n ai11d funding 
c11ee. IPA •!Y provide indeanitteation above tht PlP 
indeanitication. The con~tnt deer•• ahould apeeify the ttr•• and 
condition• u1in9 the aodel EPA indeanif ication 19r11aent abown in 
Attachaent A. 

All requ11t1 for !PA indeani!ication ot a JU.C working tor 1 
PlPC1) at a luperfund •1t• 1bould be aubaitted to both the 
Ind••nification Ta1k Poree, c/o Director~ Office of Waat• 
Pro9raa1 lnforcea•nt COWP!l, and to the ••tional luperfund 
lnforceaent lranch Chief. Pl•••• identify tb• ••tional lite 
Coordinator and tb• a191on1l eoun1•l'1 lit• aepreaentative. 
Include pertinent inforaation r191rdin9 tb• nu•ber of PlP1, 
financial prof 11• of th• PlP1, type of vork to be perforaed, 
etc., 1uch that th• Ta1k Pore• can ••k• det1raination1 per 
Section ll9Ccl C4> and Section llt<cl(5). 

Open deterainin9 that a IAC •••t• all of th• circua1tanc11 
and r1qu1reaent1 ••t forth in Section llt and in ltA interia· 
9uid1line1, the Ta1k Poree will evaluate an aaount to vbicb th• 
PlP<1> 11 &bl• to indeanity th• L\C and an aaount to Vbicb ltA 
vill indeanity th• JU.C in 11c111 of tb• ••• indeanif ication 
aaount. Any 11A indeanification provided to a &AC<•> working for •••<•> vill be aubj•~t ~o liaita, deductibl11, and otber 
liait1tion1 11 required by Section lltCc)(5). If tbe Taak Poree 
reco•••nd• approval of th• indeanitication reque1t, th• Off ice of 
the Coaptroll•r will provide concurrence <or non-eoncurrenc•I 
within 11ven calendar day1 of receipt of tb• recoaaendation. 
Pinal approval tor EPA in~••nification of a tlP &AC vill be aad• 
by th• Directo~ of OWPI. 

aAC:S •ork1a1 for l'l.t• Wltboat It& ta .. aalfleatloa 

Tb9•• aAC• vorkint tor ,.P• at luperfund ait•• wbo do not 
receive inde•nification fro• ltA ••Y •itber rec•i•• no 
indeanification at all, or ••J ree•1•• ind••nifieation fro• PIP1 
only. for tbo1• 'IAC• vorkint vitb no lndeanification, flP• 
aboui• deaoaatrate tbat· tb• aAC 1• qualified to perf ora tb• vork 
adequat•lf, ... aafticient financial capabilitf to coapl•t• tb• 
pro,eeted work, aad deaon1tr1tea financial reepon1ibility for 
poteatlal tbird party liability· co1ta. !bia can be enaured 
tbrou9b a coabination of adequate coapetition in tb• contract 
proeureaent proe••• and 1 d1aonatr1tion of financial 
r11pon1ib111ty. such a d1•on1tration can conai1t of. purcba1e of 
perforaance bonda, letter• of credit, inaurance, aaintenanc• of a 
truat fund, etc. A con1ent decc•• abould apecify tb• 
af or•••ntiontd. 
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Por t• .. • a.AC• rece1vin9 ind••nif ication tro• PlP• only <and 
where CPA ..... th• inde•nification to be adequate), aAca should 
b• qualifi•* to perfora vork adequately. Th1• can bt ensured 
throu9h • coa~ination of adequate coapetition in th• contract 
procurement proceaa, and ~hrou9b a.deaonattation of finanoial 
ttaponaibil1ty. Tht PRP indtanification 11 1uffici1nt 
deaonatration of f in•ncial r11ponaibilitY1 therefor•, p1rtor•anc• 
bond1, lttt•r• of credit, etc., art not required. Tb• coft11nt 
deer•• ahould 1pecify th• af oreaentioned a1 vell aa tb• 
indeanif ication ter•• and conditiona. 

Jlubliclz OW..d ~eat.eat Wort• 

Section lltCc><S>CD> apecifically prohibit• IPA fro• 
indtanifyin9 an ovner or operator of a facility r19ulat1d under 
th• Solid Wa1t1 Di1po1al Act. Therefore, publicly owned 
treataent vorka 1ubj1ct to p1rait-by-rul• prov111on1 cannot be 
indeanif itd (nor can any other p•r•it•by-rult facility, 1ucb •• 
an und1r9round inj•c~ion facility). Tb• intent of thi• proviaion 
i1 to prohibit !PA fro• offtrin9 indeanif ication to off•lite 
treater• or di1po11ra of Superfund basardou1 waate. Therefore, 
while POTW• not aubltct to lc:JlA re9ulation (i.e., tcrrw1 vitbout a 
perait•by-rul•> are not ezplicitly probibit•d froa IPA 
indeanif ication authority uDd•r Section llt, tb• A9ency baa 
deterain•d that an ezten1ion of indeanification authority to any 
PO'l'W vould not be co~aiat•nt vitb Contr•••ional intent· in lection 
119. Therefore, EPA will not provide ind••nitication to PO'l'V• 
under Section llt authority. 

8119aarx 

Thi• •••orandua de1cribt• th• current rederal 
indeanif ication prov111on1 !or r••Pon•• action contractors 
vorkin9 in th• luperfund pro9raa •• pro•ided in Section llt of 
•AL\. Th• 1tatute ti••• tbe federal 9overa••nt tb• d11cr1tionary 
authority to indeanify ~C• for l1abil1t! ariaiat out of 
n•tlit•nce. Acta of fro•• ne9li9eace •~d willful aiaconduct are 
espreaaly escladed·froa th• 1nd•aa1tJ proviaion. Tb• Section llt 
indeanitJ proviaioa doe• not pr•••Pt tb• ritbt• of ltat•• to 
enforee a ataadard ot atrict liabilitf. 

rederal indeanif ication 1• •••nt to be an 1nter1• ••bicl• 
wbicb will k••P tb• laperfund pro9raa o,.rati•• until tb• 
in•urance indu•trf return• to tb• aarket. It 1• not intended to 
create a rederallf intruaive protraa tbat will interfere with 
private aector effort• to develop aAC liability in1uranc1 
coverat•• 
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Pl•••• direct all que1tion1 and co .. ent• to lo~ert Ma1on at 
PTS 312-4015 or Toa Gilli• at PTS 312•4524 

Attachaentl 
X. Model fndean1t1cation Agr••••nt• 
1. ezact.A (•• •••nded> section llt 

cc: Admini1tr1tor 
Oeputy Adaini1tr1tor 
General Counael 
le9ional Grant• Office, le9ion1 l•l 
Regional Pinancial Mana9e••nt Offiee,·••tion1 I•I 
le91onal Superfund Branch Chief 1, le9ion1 l•l 



Attachaent A 

MODE~ INDEMNIPICATION AGl!EMENTS 



Thi• ate;i,cbaent contain• model EPA inde•nif ication 
a;reeaenta f~Qte by tPA, States, and P~P• when ll.\Ca aeek 
ind.aniticat1'1a tro• IPA. Any dtviatioh fro• th• aodel lan9ua9e 
muse be appra.ed by the EPA Indemnification Ta1k Poree. Pour 
models are atta~ed: 

I. Model EPA/RAC tndeanification Agreeaent 
II. Model State Cooperative Agreeaent Indeanification Special 

Condition 
III. Hodel !PA/L\C Indeanitication A;reeaent tor RAC• under 

Contract Vith PKPI 
rv. Hodel !PA/ SIT!S Proqraa Ttchnoloqy Vendor Ind••nitication 

Afreeaent 



I 

MOD!~ EPA/RAC IND!MNIPICATION AGK!EM!NT 



H. In1ur1ne• -- Liability co Third P~r1on1 -
Com•eteial Or9an1zation1 
<EPAA.R l55T.228-70\ (A.N lU4) {Vith deviation) 

<•> Thi• Clau•• B vill be aodi!i•d by th• 
•utual •9r••••nt of th• partle1 hereto w1tbin llO d1y1 of tht 
!PA'• proaul9ation of final 9uidtlin•1 for carrying out th• 
prov111ona of Section 119 of th• Coaprthenaivt !nvironatntal 
lt1pon1•, Coapen1ation, and Li&bility Act of ltlo, aa •••nded 
(C!lCLA l. 

Cbl The Contractor ahall procure and ••intain auch 
in1ur1nee 11 i1 required by law or requlation, 1ncludin9 that 
required by PAR Part 28, in effect 11 of th• datt of tx•cution of 
thi• contract, and any auch in1urance •• the Contractin9 officer 
may, from time co ti••· requir• with r11ptct to ptrfora1nce of 
tni• contract. 

<cl At a •ini•um, th• Contractor •hall procure and aaintain 
th• followin9 typea of in1uranct. 

Ill workmen'• comp1n1ation and occupational di••••• 
inauranc• in amount• to 1ati1fy State lawr 

!2) Employer'• liability inaurance in th• aini•u• aaount of 
Sl00,000 per occurrenee1 

<ll Co&prthtnaive 9tfttr&l liability in1urance tor bodily 
injury, death or loaa of or d1a19e to property of tbird per1on1 
in th• ainiaua ••ount of s1,ooo,ooo per occurrenc11 

(4) When vea••l• are u••d in th• pertoraanc• of th• 
contract, ve11•l colliaion liability and ind••nitY liability 
inauranc• in auch aaounta •• tb• Contractint Officer aay require 
or approve: provided, that th• Contractor aay, v1th th• approval 
of th• cont~1etin9 Officer, aaintain a ••lf-inaurane• pro9raa. 
All inaurance required purauant to th• pro•i1ion1 of thia 
p1r19r1ph aball b• in aucb fora and for aucb period• of ti•• 11 
th• Contract1~9 Officer aay, .ero• ti•• to ti .. , require or 
approve and vitb inaurer1 ·approved DY tb• Contraetin9 Officer. 

(d) ~b• Contractor further •tr••• that it vill •••• 
d1l19ent effort• tbrou9hout contract perfor•anc• in accordance 
v1th ••A 9uid•lin•• to obtain adequate pollution liability 
ineuranee. 

Ct J Th• Con.tractor 19r•••, ·to th• esunt and in .th• ••nner 
required by the contractin9 Officer, to aubait for tb• approval 
of th• C:ontractint Officer all ·inaurance aa1nta1n•d by tb• 
Contractor in connection with the perfor•ance of thi• contract 
and for vnich th• contractor •••k• reiabur••••nt hereunder. Th• 
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Contr1ctor 1 1 aab•i1aion •hall include docuaentat1on deaonatrat~nq 
it• d1li9ent efforts to ootain pollution liability inaurance. 

(fl ~he Contractor shall be reiaburaed, for th• portion 
•lloc&bl• to thi• contract, the reaaonabl• coat of inaurance 
<includin9 re1ervea for ••lf-inaurance> aa required or approved 
purauant to th• proviaion1 of thia contract clauae. 

(9)(1) Purauant to Section llt of CEICLA, tb• !PA will hold 
har•l••• and ind••nify th• Contractor a9ain1t any liability 
(includin9 th• e1pen1e1 of litigation or aettl•••nt> for 
ne;li9ence 1ri1in9 out of the Contractor'• pertoraance under thi• 
contract in carryin9 out re1ponae action activiti••· Such 
indemnification •hall apply only to liability not coap•naated by 
insurance or otherv11e and •hall apply only to liability which 
re1ulta froe a r•l•aae of any hazardou1 aubatanc• or pollutant or 
cont••inant if auch rel•••• ariaea out of th• reapon•• action 
activit1•• of thi1 contract. rurtber, any liability within th• 
deductible aaount1 of the Contractor'• inauranc• vill net be 
covered under thia contract clauae I ------------

<2> Por purpo••• of thi• clau1e (9), if th• Contr1ctin9 
Officer haa ·determined that th• in1urance identified in paragraph 
<d> ia not 1va1lable at • reaaonabl• coat, th• Govern••nt will 
hold har~l••• and indemnify the Contractor for liability to th• 
extent auch liability •1ce•d• s100,ooo.oo. 

<J> Th• Contractor 1hall not b• reiabur1ed for li1bilitie1 
•• defined in <t> <includin9 the e1pen1•• of liti9ation or 
••ttlement> that vere cauaed by ·th• conduct of th• Contractor 
<including any conduct of ita directora, a1n19er1, 1taff, 
repr•••ntatiV•• or ••PlOY•••> vhicb vaa. 9ro••lY ne9li9ent, 
conatit~t•d intentional •iaconduct, or de•onatrated 1 lack of 
good faith. rurtber, the Contractor aball not be 1nd••nifi•d for 
liability 1ri1in9 u~d•r atrict tort liability, or any oth•~ baaia 
of liability other tban ne9li9ence. 

(b) Tb• Gowern••nt ••Y diachar9e it• liability under tbi1 
contract clagae •r aakint payaenta djrectlJ to th• Contractor or 
directly to partl•• to vbo• th• contractor aay be liable. 

(1) Witb prior written approval of tbe Contr1ctin9 Officer, 
th• Contractor aay include in ·any aubcontract under this contract 
the .... proviaiona in· thia clauae vbereby th• Contra~tor aball 
indeanify. tb• aubcontractor. such 1 aubcontract ahall provide 
the •••• ri9bta and duti•• and the •••• proviaiona for notice, 
furniahin9a of evidence or proof, and tbe like, between th• 
Contractor and the aubcontractor 11 •r• eatabli•b•d by thia 
clauae. Si•ilar indeanific•tion aay b• provided for 
1ubcontractor1 at •ny ti•• upon the •••• t•r•• and condition&. 
Subcontracts providin9 for indeanification within tb• purview of 
thia contract clauae ahall provide for proapt notification to th• 



l 

contractor vsrich 11 covered by thil contract clause, and shall 
entitle th• Go•ern••nt, at its election, to control, or a1111t in 
th• ••ttleaent or defense o( any such claia or action. The 
Govern•ent will indemnity the Contractor Vith respect to his 
obliqation to subcontractor~ under auch aubcontract provi1ion1. 
Th• Governaent aay d11ch1r9e its obli9ation1 under thil p1ra9raph 
by ••kin9 pay•enta directly to 1ubcontractor1 or to parti•• to 
whoa the 1ubcontr1ctor1 may be liable. 

(j) I! insurance coverage required or approved by the 
Contracting Officer 11 reduced without th• contractin' Officer'• 
approval, th• liability of the Govern••nt under thi1 contract 
clauae vill not be increased by reaaon of auch reduction. 

<k> The Contractor shall: 

<l> Promptly notify the Contractin9 Officer of any claia or 
action 19ain1t th• Contractor or any aubcontractor vhich 
reasonably •aY be expected to involve indeanitication under thi• 
contract clau1e1 

<2> rurni1h evidence or proof of any claia covered by thi• 
contract clauae in th• aanner and fora required by the 
Governaent1 and 

<J> i .. ediately turniah the Covernaent copi•• of all 
pertinent papers received by the contractor. Th• Governaent ••Y 
direct, control, or 111i1t the 1ettl•••nt or detenae ot any 1uch 
claim or action. Th• contractor shall coaply vith th• 
Governaent'1 directions, and execute any 1utboriiation1 required 
in re9ard to 1uch 1ettl••ent or defen1e. 

<ll l•i•buraeaent for any li&biliti•• under thia contract 
claua• will not exceed appropriation• available fro• czact.A'• 
aazardoua Subatance lupertund Cexcept to the.extent that Con9re11 
aay aake appropriation• t~ apecifically fund any deticienci••> at 
th• ti•• ~uch liabiliti•• are repr•••nted by final jud9aent1 or 
by aettl•••nta approved in vritint by th• Covernaent. 
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MODEL STAT! COOP!JlATIV! AGREEMENT 

IND!KNlPlCATION SP&CIA~ CONDITION 



Attach••nt 

Cl> Pur1u1nt to Section 119 of C!RCLA, th• EPA will hold 
harml••• and inaemnify the ~ontractor a9ain1t any third party 
liability (including th• e1pen1•• of litigation or 1ettl•••nt> 
for ne9li9ene• 1ri1in9 out of th• Contractor'• perfor•ance undtr 
thia contract in carrying out reapona• action activities. Such 
indeanification •h•ll apply only to liability not coapenaated by 
in1ur1nce or othervia• and •hall apply only to liability vhich 
re1ult1 froa a rtlta•• of any h1z1rdou1 aubatanct or pollutant or 
cont1ain1nt if auch r•l•••• aria•• out ot the reapona• actiQn 
act~viti•• of thia contract. rurther, any liability vitbin th• 
deductible aaounta of th• Contractor'• inaurance required by thi• 
contract will not be covered by thi• clauae. Thia Clau1e will be 
aodified by th• autual 19r••••nt of th• parties hereto vithin 110 
day1 of th• !PA'• promul9ation of final 9uidtlint1 for carrying 
out th• provi1ion1 of Section 119 lC!lCLA). 

CA) Tht Contractor 1hall aubait to tb• State Contracting 
Officer within 30 daya of avard a vritt•n 1tattaent 
fro• an in1ur1nc• broker atating that tbo Contractor 
h•• attempted to atcure pollution liability coverage 
fro• insurance carrier• in th• pa1t 1i1 aontb1r 

tll If the Contractor h11 1ecurod pollution liability 
cover191, it au1t aubait a copy ot the policy ~nd 
declaration P•9• to th• State Contracting Offic•r1 and 

<C> !very tvelvt aonth1, or a1 directed by tbt !PA, the 
Contractor •hall aub•it to the Stat• Contracting 
Officer written docuaentation of th• additional effort• 
aad• by the contractor to ••cure pollutian liability 
inaurance coverage, including: 

o Copi•• of application• to tbr•• known underwriter• 
of pollution liability in1urancer 

o A 1tatu1 report of any pollution liability 
in•urance obtained, to include type of coverage, 
preaiu• charged, li•it• of coverage, deductibl•• 
and aajor t•r•• and condition• of covera9e Ce.·9., 

.• copy of tb• actual declaration page could b• 
provided in lieu of a atatua report>1 

o If pollution liability co••r•t• vaa ottered by an 
underwriter, but not accepted by th• L\C1 a report 
on th• insurance ottered <•ucb •• th• •atatua 
report• required above>, and a auaaary of th• 
r•••on• why auch covera9e vaa not accepted, 

o If pollution liability coverage va• rejected by 
th• undervriter, a auaaary of the rea1on1 vhy auch 
covera9e vaa dtni•d1 and 



EPA will provid• indemnif 1cat1on pur•~•nt to Section ll9 o! 
C!RCLA, 11 •••ndtd, to contractors c1rryin9 out r11pon1e ac~ion• 
under this a9rttmtnt provided that th• State c1rtif it1 to EPA 
tn1c: 

l. Th• contracts awarded ~nd•r thi• 19r••••nt art dtfintd in 
••ct1on ll,(t) of C!RC~A, II a••ndtdl 

2. ~h• contract• 1v1rded under thi• •tt••••nt include the 
follovin9 clause that e1elu1ively 9overn1 EPA 
indeanification: 

l1tt attached el1u1el 

3. At tht end of t1eh e&ltnd&r year and at the end of each 
pro;eet period, all 1t1t1•tnt1 and a1ttri1l1 related to 
pollution liability inauranc• aubaitttd by th• Contr1ctora 
to th• State contr1ctin9 Of!ictr vill be tranaf ttr•d to lfA. 
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c A 1tatu1 report on vhat &lt1rnativ1 pollution 
Iiability r(tk tran1fer ••cheni••• th• contractor 
riu puuu1d· other then coaaerci&l pollution 
liability inaurence Ce.9., ceptiv11, lttt1r1 of 
credit, 9roup purch11in9 of inaurance, etc.>. 

<2> Por purpo111 ot thia clauae, th• !PA vill hold h•r•l••• 
and 1ndean1fy th• Contractor for liability dtacribed herein to 
th• extent auch liability 11c11d1 s100,ooo.oo. 

<J> The Contractor anall not be r•i•buraed tor liabiliti11 
•• defined herein <including the 11pen111 of liti9ation or 
11ttleaent) that ver1 c1u11d by th• conduct of th• Contractor 
(including any conduct ot ita directoca, aanageca, 1t&ff, 
r1pr111ntativ11 or ••PlOY•••> vhicb v11 9ro11ly n19li91nt, 
con1titut1d intentional ai1conduct, or deaonatrated a lack of 
good faith. rurther, the Contractor shall not bl ind••nifi•d for 
liability 1ri1in9 under atrict tort liability, or any otb•r ba111 
of liability other than n19li91nc~. 

<4> Th• !PA aay di1ch1r91 it• liability under thi1 contract 
clauae by aakint P•Y••nta directly to th• Contractor or directly 
to parti•• to whoa th• Contractor aay ~ liable. 

CS> With prior written approval of tbe State contractin9 
Officer, the Contractor aay include in any aubcontract under thi• 
contract th• •••• )roviaiona in thia clau•• vhereby th• 
Contractor ahall indeanify th• aubcontractor. Such a aubcontract 
•h•ll provide the 1a•• ri9bt1 and duti•• and the aaa• proviaion• 
tor notice, turni1hin91 of •vidence or proof, and tbe like, · 
between th• Contractor and th• aubcontractor aa ·are eatabli•h•d 
by thia clauae. Siail•r indeanification aay be provided for 
aubcontractora at any ti•• upon tb• •••• teraa and condit1ona. 
Subcontract• prov141n9 for indeanification witbin tb• purview of 
thi1 contract clauae aball proYid• for proapt notification to tit• 
Contractor vbicb 11 co••r•d by tbia contract clauae, and aball 
entitle tb• ti~, at 1ta e1ect1on, to control, or aaaiat in th• 
aettl•••nt 01 ••f•n•• of any auch clai• or action. Th• IPA will 
iadeaniff tbe C:Ontraccor vitb reapect to bi• oblitatioa to 
aubconcractor1 under auch aubcontract proviaiona. Th• IPA •ay 
diacbart• itl oblltationa und•r tbia para9raph by •akint payaent1 
directlf to aubcontractora or. to parti•• to who• th• 
aubcontractora aay be liable. 

<C) ?f inauranc• covera91 required or approved by th• Stat• 
contractin9 Officer 1• reduced without th• State Contractint 
Officer'• approval, th• liability of th• EPA under thia contract 
elauae will not bl inereaaed by reason of aucb reduction. 

(7) The Contractor ahall: 
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o Proaptly notify th• Assistant Adainistrator, 
OSW!R, !PA of any claim or action against the 
Contractor O( any subcontractor whieh reasonably 
aay be expected to involve indeanifieation under 
this eontraet clause. 

o Furnish evidence or proof of any elai• covered by 
thi• contract clause in the aanner and tor• 
required by th• EPA. 

o I•••diately furnish the !PA copiea of all 
pertinent paper• received by tb• Contractor. The 
EPA ••Y direct, control, or aaaiat tb• aettl•••nt 
or d•f•n•• of any 1uch clai• or action. Th• 
Contractor 1h1ll coaply with th• !PA'• direction1, 
and execute any 1uthorization1 required in regard 
to 1uch ••ttl•••nt or defenae. 

o Submit any di1a9r••••nta concernin9 !PA 
indeanifieation to tb• Aaaiatant Ad•iniatrator, 
OSWER, EPA for re1olution. D•ciaion by tb• 
Aaaiatant Administrator vill conatitut• final 
A9ency action. 

<Bl Reiabur••••nt for any liabiliti•• under tbia contract 
clau1• 11 available e1clu1ively f roa tbe EPA and v1ll not e1ceed 
appropriation• available fro• CllCLA'• Bazardoua lubatanc• 
superfund ce1cept to the e1tent that Con9re11 aay ••k• 
appropriation• to apecif ically fund any deficienci••> at th• ti•• 
Juch liabiliti•• are repreaented by final jud9eaent or by 
••·ttl•••nta approved in writing by th• !PA. 

<9> Nothin9 in thia clauae 1hall be con1trued •• an 
indemnification agr••••nt betveen tb• ltate and the Contractor. 

ClO> Metbin9 in tbi1 contract •ball be conatrued to create, 
either e1pr•••lr or by iaplication, any contractual relationabip 
betveen IPA and tb• Contractor e1cept aa apecif ically provided in 
thi• clau••· ••A l• not authorized to repr•••nt or act on behalf 
of tb• ltate la any aanner relatint to tbia contract and ha• no 
re1ponaibllitf •ltb retard to th• autual obli9ation1 of tb• Stat• 
and tb• Contractor aa provided herein. 
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MODE~ EPA/RAC tNDlKNIFtCATtON AG~E!MINt 

FOR RACS UND!l CONTRACT VITI paps 



sec. 

MOD!~ CLAOS!S POR PRP CONTRACTS 

Pollution Li•bility In•ur1nce and Contractor 
Indemnification 

A. Pollution Liability Inaurance 

tl) Th• Contractor 1h1ll obtain 1uch pollution liability 
in1urance (hereinafter in1urance> aa th• EPA deterain•• i• 
available at a fair and reasonable price at th• ti•• of contract 
avard. Th• coat of auch insurance ii an allowable contract ·co1t. 

C2> Th• Contractor ahall report to EPA on it• effort• to 
obtain pollution liability in1urance. 

<A> Within 30 daya of 1i9nin9 thia a9r••••nt, th• 
Contractor ahall submit to th• EPA a written atateaent 
from an in1uranc• broker atatin9 that tbe Contractor 
ha• atteapted to secure pollution liability covera91 
fro• in1uranc1 carrier• in th• pa1t 1i1 aontba1 

<I> If th• Contractor ha• ••cured pollution liability 
covera91, it auat aubmit a copy of tb• policy and 
dtclara~ion pa91 to £PA1 and 

<C> !very tvelV• •ontha, or at directed by tb• IPA, th• 
Contractor .ahall submit to th• EPA written 
docuaentation of the additional effort• aade by th• 
contractor to ••cure pollution liability inturance 
covera9• includin9: 

o Copiea of application• to .thr•• knovn undtrvrittra 
of pollution liability in1uranc•1 

o A •tatua report of any pollution liability 
in•urance obtained, to include type of covera9e, 
preaiua char9ed, li•it• of co••~a9e, deductibl•• 
and aajor t•r•• and condition• of cover•t• <•·•·• 
a oopr of tbe actual declaration pa9e could b• 
prowided in lieu of a 1tatu1 report>1 

o If pollution liability coverat• va1 offered by an 
~ndervriter, but·not accepted by tb• •~c, a report 
on the in1ur1nc• off ired <aucb aa th• •1tatu1 
report• required above), and a auaaary ot tbe 
reaaona vhy auc~ cover•t• vaa not accepted1 

o If pollution liability cov•r•t• vaa rejected· by 
th• underwriter, a au•••rY of th• reaaona why auch 
eovera9e vaa deni1d1 and 
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o A atatua report en what' alternative pollution 
l•~bilitY riak tr1n1ttr ••chaniaaa tht contractor 
~•• purautd ~thtr than eoeaerci1l pollution 
liability inauranct Ce.9., e1ptive1, letters ot 
credit, group purch111n9 of in1ur1nee, etc.>. 

(3) If, durin9 tht period of thia contract, !PA dtttr•in•a 
that inauranet or additional inauranct i• available, th• 
contractor 1h1ll obtain auch in1ur1nct. 

I. PRP Ind••niticati~n 

[Th• following art minimum cl1u1ea. P•P• aay include 
additional, non-contlictin9 terma.J 

(l) The PRP1 vill hold har•l••• and indtanity th• Contractor 
191in•t any third party liability <including tbt ezptnat of 
liti91tion or ••ttl•••nt> for nt9li9enct ari1in9 out of the 
Contractor'• perforaance of thi• contract in carrying out 
re1pon1t action activiti••· S~ch ind••nification 1ball apply 
only to liability which re1ult1 fro• a rel•••• of a ha1ardou1 
1ub1tance, pollutant, or contaainant if auch r•l•••• ar1••• out 
ot th• re1pon1• action 1ctivitit1 in thia contract. 
Indt•nif ication under thi• para9raph vill apply only to ·liability 
not compenaattd by inaurance, not within the deductible 1aount1 
of th• Contractor'• inauranct in para9raph A, above, nor Vithin 
th• deductible in paragr&~h o, btlov. tndeanif ication provide~ 
under thi• p1r19r1pb 1h1ll not t1cttd S <aaount 
determined by EPA). 

<2> Any liability aubject to indeanification aball be 
preaented firat under thia p1ra9raph. 

CJ) The P•P• are individually and colltctiv•lY re•ponaibl• 
for the indeanificat1on under tbi• para9raph, unl••• otherv1ae 
apecifically provided vitbin. 

(4) If tb• •••• fail to aatiafy th• indeanif ication clai• 
within 10 aa11 of 1ta preaentation, th• Contractor vill noti?y 
tb• l•A of 1ucb failure. 

c. EPA Indeanif ication 

ClJ Purauant to section llt of tb• eoaprehenaiv• 
Environaental leaponae, Coapenaation, and Liability Aat of 1910, 
aa amended <CElCl.AJ, the EVA Will bold haraleaa and indeanifY tht 
Contractor 19ain•t any third party liability (including th• 
e1pen1ea of litigation or aettl•••nt> for n•9li9ence 1ri1in9.out 
of th• Contractor'• perforaance under thi• contract in carrying 
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out re•pon•• ictJon activiti••· Such indeanitication 1h1ll apply 
only to liabillty not compen1at•d by insurance, indeanification 
provided in ac:c~danc:• with .;ar19r1ph I, above, or oth•rviae and 
shall apply only to liability vhich reault• froa a rel•••• of any 
hazardous 1ubat1nce or pollutant or contaainant if auch r•l•aae 
1ri1e1 out of th• reapona• action activities ot thia contract. 
rurther, any liability within th• deductible aaounta of the 
Contractor'• inaurance in p1r19raph A, above, or th• deductible 
in par19r1ph c, below, will not be covered by thia para9raph. 

CZ> Thia p1r19raph vill be aodified by the autual 19reeaent 
ot th• parti•• hereto vithin 110 daya of th• lfA'a proaul9ation 
ot tinal quidelinea tor c:1rryin9 out th• proviaiona of 
Section llt of C!lCt..\. 

<31 Th• Contractor •hall not be reiaburaed for liabiliti•• 
11 defined herein <includin9 the espen••• of liti91tion or 
••ttl•••nt> that were cauaed by the conduct of tbe Contractor 
(includin9 any conduct of ita directors, a1n19era, ataft, 
repre1ent1t1ve1 or ••ploy•••> wbich vaa 9ro11ly ne9lit•nt, 
con1tituted intentional aiaconduct, or deaonat~ated a lack of 
9ood faith. turther, the contractor ahall not be ind••niti•d tor 
!iability ari1in9 under atrict tort liability, or any other b••i• 
ot liability other than ne9li9ence. 

C4l Th• EPA ••Y diach1r9e it• liability under tbi• contract 
para9r1ph by 1aakin9 payaenta directly to tb• Contractor or 
directly to parti•• to vhoa th• Contractor aay be liable. 

<5> With prior written approval of tb• IPA, the Con~ractor 
may include in any 1ubcontract under tbia contract tbe •a•• 
provision• in thi1 clauae vhereby th• contractor ahall indeanity 
th• •ubcontractor. such 1 aubcontract •hall provide tb• •••• 
right• and dutiea and th• •••• proviaiona for notice, furniahin9a 
of evidence or proof, and tbe like, between tb• Contractor and 
th• aubcontractor •• •r• e1tabliabed by thi• para9r1pb. Si•11ar 
indeanif ication ••Y be provided for 1ubcontractora at any ti•• 
upon th• .... teraa and conditions. Subcontract• pro•idin9 for 
indeanif icatlon vitbin tb• purview of tbia para1rapb aball 
provide for proapt not1f 1cation to tb• Contractor vb1cb 1• 
covered ~J tbl• para9r1pb, and ahall entitle th• l•A, at it• 
•l•ction, to control, ·or •••i•t in th• ••ttleaent or d•t•n•• of 
any aucb claia or action. Tb• IPA vill indeanify th• contractor 
vith re•pect to hi• obli91tion to aubcontractora under 1ucb 
subcontract proviaiona. Th• EPA ••Y diacb•rt• it• oblitation• 
under thi• para9r1ph by a1kin9 p1yaent1 directly to 
subcontractor• or to.parti•• to vhoa th• aubcontractors ••Y be 
liable. 

Cll If inauranc• covera9e required in para9rapb A, above, 
i• reduced without th• EPA'• approval, tbe liability of th• EPA 



under thi1 para9raph will not be increa1ed by rea1on of 1uch 
reduction. 

(7) Th• eontractor 1hall: 

o Proaptly notify th• A11i1tant Adainiatrator, 
OSW!R, !PA of any claia or action a9ain1t the 
Contractor or any aubcontr&ctor which reaaonably 
aay be expected to involve indeanification under 
thi• paragraph. 

o Purni1h evidence or proof of any cl•i• covered by 
thia paragraph in th• aanner and fora required by 
the !PA. 

o Iaaediately furniah th• !PA copi•• of all 
pertinent paper1 received by the Contractor. Th• 
EPA ••Y direct, control, or aa1i1t th• aettleaent 
or defenae of any auch clai• or action. Th• 
Contractor 1hall coaply Vitb the IPA'• direction1, 
and execute any authori1ationa required in re9ard 
to auch ••ttl•••nt or d•f•n••· 

o $ub•it any di1a9ree••nt1 concernin9 EPA 
indeanification to the Aa1i1tant Adaini1trator, 
OSWER, EPA for re1olution. Deci1ion by th• 
Au.iatant Ad11ini1truor vill con1titut• final 
Agency action. 

<I> The Contractor aay preaent a claia for inaeanification 
under thil paragraph only after coapliance with the provi1ion1 in 
para9raph1 I, above, and e, below. 

(9) If the PlPI fail to indeanify the Contractor in the 
aaount provided in para9raph 1, above, no indeanif ication for 
that aaount vill be paid under thil para9raph until th• 
Contractor deaon1trat•• to lfA'• 1atiafaction that it ha• 
exhauated all adaini1trati•• and judicial claiaa for 
indeanification under paratrapb 1, above, and any coaaon lav 
clai•• for iadeanif ication that it baa avainat th• ••••· 
Evidence of e1bau1tion of clai•• ••Y include a judicial order 
diaaiaaint tbe Contractor'• claiaa, docuaentation of th• 
Contractor'• unaucce1aful effort• to enforce a jud9eaent avainat 
th• ••••• or docuaent•tion of th• Contractor'• un1uccea1ful 
claiaa in a b&ntruptcy proceedint involvint th• Pa•~~ 

!lO> leiaburaeaent for any liabiliti•• under thi• para9raph 
vill not exceed appropriation-a. available fro• ctacu.• • llazardou1 
Subatanc• Suportund (except to th• estent that Con9r••• ••Y ••~• 
appropriationr to apecif ically fund any deficienciea> at tht time 
such liabiliti•• are represented by final jud91aent or by 
1ettlement1 approved in writing by th• EPA. 
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<lll Nothin9 in thi• contract 1h1ll be conatrued to create, 
either expre11l1 or by i•plLcation, any contractual relatianahip 
betveen EPA and tbe Contractor except 11 apeci!ically provided in 
thil section. EPA ia not authorized to repreaent or act on 
behalf o! tbt <PRP1) in any •anner relatin9 to thi1 contract and 
ha• no r11pon1ibility vith r19ard to the autual obligation• o! 
th• (PRP•> and th• Contractor aa provided herein. 

D. Contractor Deductible 

Th• Contractor ahall pay th• f irat s100,ooo.oo of any 
liability aubject to ind•~ni!ication under this contract ~9~ere 
•••ktn9 indeeni!ication under p1r19raph1 I and c, above. 



IV 

MODEL EPA/ SITES PaOGllAM T!CBNOLOGY VEMDOI 

INDEMNIIICATION AGa!!MIMT 



tPA Indeanif tcation 

(ll Pursuant to Section ll9 of C!lCLA, th• !PA vill hold 
harales1 and indemnify th• Recipient against any liability 
<includin9 th• e1pen1e1 of litigation or aettl•••nt> for 
negligence arisin9 out of th• Recipient'• perforaance under thi• 
cooperative avr••••nt in carrying out reaponae action activiti•• 
through th• Superfund Innovative Technology !valuation pro9raa 
under Section lll(b) of C!RCLA. Such indeanification ahall ~pply 
only to liability not compenaated by inaurance or oth•r•i•• and 
shall apply only to liability vhich result• f roa a rel•••• of any 
hazardous subatance or pollutant or contaainant if such release 
aria•• out of th• respon•• action activiti•• of tbia cooperative 
agreeaent. rurther, any liability within th• deductible aaount1 
of th• Recipient'• inaurance will not be covered under tbia 
clause. If the recipient haa secured pollution liability 
coverage, it auat aubmit a copy of th• policy and the declaration 
page to EPA. 

<2> !very tvelve months, or &I directed by th• !PA, tb• 
Recipient shall aubait to the Contr&ctin9 Officer vritten 
docu•entation of th• additional effort• aade by tb• recipient to 
••cure pollution liability inaurance covera9e, includin9: 

o Copies of application• to thr•• knovn undervrit•r• 
of pollution liability.in1ur•nce1 

o A atatua report of any pollution liability 
inaurance obtained, to include type of covera9e, 
pre•iua ·charged, liaita of covera9e, deductible• 
and aajor teraa and condition• of covera9e (e.9., 
a copy of th• actual declaration pa9e could be 
provided in lieu of a 1tatu1 report)1 

o If pollution liability coverage vaa rejected by 
th• Uft6ervrit•t, a •~aaary of th• r•aaona vhy such 
co•erat• •a• deniad1 and 

Cl) Por purpoaea of thi• clauae, tb• covernaent vill hold 
haral••• and iadeaniff the·lecipient for liability to tb• e1tent 
auch liability ••c••d• s100,ooo.oo. 

(4) Tb• Recipient shall not be reiaburaed for 1iab111ti•• 
aa defin•4 berein Cincludin9 th• eapen••• of liti9ation .or 
••ttl•••nt> that vere cauaed by th• conduct of th• ••cipient 
(including any conduct of it• director•, aana9era, ataff, 
repre1entative1 or eaploye••> vbich vaa 9roa1ly ne911t•nt, 
con1tituted intentional aiaconduct, or deaonatrated a lack of 
good faith. Purther, th• lecipient shall not be indeanified fo~ 
liability ariaint under atrict tort liability, or any otb•r ba111 
of liability other than negligence. 
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(5) Tb• Government may diachar91 ita liability under thia 
cooperative 1grfement clause by ••king pay•ent• directly to· the 
Reeipient or directly to p1rtie1 to whoa the Recipient ••Y be 
liable. 

<6> With prior written 1pprov1l ot tbt Contr1ctin9 Otfic1r, 
th• Recipient m1y include in any 1ubcontr1ct under tbi• 
cooper1tiv1 19re1•1nt th• •••• proviaiona in thi1 cl1u11 vb1reby 
the Recipient •hall indemnify th• 1ubcontractor. sucb a 
1ubcontract •hall provide th• •••• right• and duti•• and the 1a•• 
pcoviaion1 for notice b1tve1n the ~•cipient and th• aubcontractor 
•• are e1tabli•h•d by thia clau11. Siailar indeanification aay 
be provided for aubcontractora at any ti•• upon tb• aaae teraa 
and conditiona. Subcontract• providin9 for indeanification 
within the purview of thi• cooperative agr1ea1nt clauae aball 
provide !or pro•pt notitication to tb• aecipi1nt vbicb i• covered 
by thi1 cooperative agreement clauae, and •b•ll entitle th• 
Govern•ent, at it• election, to control, or •••i•t in tb• 
1ettl•••nt or d1f1n11 of any 1uch elaia or action. Th• 
Gov1rna1nt vill indeanify th• Recipient with reapect to bi• 
obligation to 1ubcontractora under •uch 1ubcontract pro•i•iona. 
Th• Govern••nt ••Y di•char91 it• obli9ation• under thi• para9raph 
by makin9 P•Y••nt• directly to •ubcontractora or to parti•• to 
who• th• 1ubcontr1ctora ••Y be liable. 

(7) If in1urance covera9e required or approved by th• 
contracting Officer i• reduced without th• Contracting Officer~• 
approval, the liability of th• Governatnt under thi1 cooperative 
a9r11ment clau•• will not be inc:r1aa1d by r1a1on of 1uch 
reduction. 

(8) Th• Recipient •hall: 

. <a> Pro•ptly notify th• A•aiatant Adainiatrator, OIW!~, !PA 
of any clai• or action af&inat the aecipient or any aubcontractor 
which r111onably aay be e1pect1d to involve indeanif ication under 
thi• cooperati•• •tr••••~t clauae1 

(b) raralab evidence or proof of any claia covered by thi• 
cooperative a9reea1nt clau•• in th• aanner and fora required by 
th• Govern••ntr 

· (cJ I•••diat•lY furni•h tb• Governaent copi•• of all 
pertinent pap1r1 received by th• aecipient. !be Coverna1nt aay 
direct, control, or •••i•t tb• ••ttle .. nt or d•f•n•• of any auch 
cl•i• or action. Th• a1cipi1nt aball coaply with th• 
Governaent'• direction•, and 111cut1 any authori1ation1 required 
in r19ard to 1uch ••ttl•••nt or d1f1n1e ,· and 

(d> Submit any di1a9re1a1nt• concernint !!A indemnification 
to th• A11i1tant Ad•iniatrator, oswia, EPA for r11olution. 
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Deei1ion by ~· Aaai1tant Admini1trator Will conatitut• fin&l 
A9•ncy action. 

<9l R•imburae••nt for any liabiliti•• und•r thia 
cooperative agreement claua• vill not e1c••d appropriationa 
availabl• tro• CEICLA'• Bazardou1 Subatance Superfund (except to 
th• extent that Con9rea1 aay •axe appropriation• to apecitically 
tund any deficienci••> at th• ti•• auch liabil1t1•• are 
repreaented by final jud9•••nt or by ••ttl•••nta approved in 
vritin9 by th• Govern•ent. 

110> Thia e1au1e will be •odifi•d by th• autual 19r••••nt 
o! th• parties hereto within 110 daya of the !PA'• proault•tion 
ot tinal 9uideline1 tor carrying out the proviaiona of Section 
ll9 of th• Comprehen1ive Environaental leaponae, Coapenaation, 
and Liability Act of 1980, a1 aaended (C!RCLA). 
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"°" ,..,,_ MIOM&Anoet COWTAeT: 
For in.fonnauon 0111\llliStration 
St~rd IChedW... coatac:t. by mail: 
l•an Fnute. R91i11ntioc DiVia1on (TS
'87C}. Office or Pttticid.t Ptoosrama. 
E.nvironmerual Protl'ciion A,.ncy. 40l M 
St. SW" Wultincton. DC 20teo. 
om~ location and telephone awnO.r. 

Rm. 1114. CM •2. 1i%l }e!It:son D•v1• 
lilJhwa)'. Ariinlton. VA. ('103) 551~. 

For infonnation on public dockets. 
their naiJabiUry. and docket tndices. 
contact F~nkli.n D. Rubit (?tl3-551-4434) 
of th• Information Services Section. in 
Rm. U2 at the a~ve address. 
~'CTAlf\' IMllOMUTIOIC The 
Reri•trauon Standa:ds prorr-m i1 EPA's 
1ppro.ch to th• rea11eumen1 and 
rerqi1tntion of pesticides at m1nda1ed 
by Conareu in aect1on 3{gl o! the 
Federal 1nuctic1de. fwigicide. and 
Rodenticide Act (f'IF"lV.J. The pesucide 
prod11ct1 cwnnrly ITfl.Jlettd by EPA 
contain more than eoo distinct acuve 
inlredienu. Under this program the 
.clentific data baN underlying each 
active inJ!'edient ii thorough!)· reviewed. 
ind t1scnt1al but m1111111 scient1f1c 
studi .. are identified. 

The reasae11ment may result in 
requirements for subm1n1on of da11 
nMded to evaluate fully the ufety of the 
compound according to contemporary 
lc:ientific 1tandard1. The resw ta of the 
review an r1Dacted in a R1311tration 
Standard. which states the Agency s 
regulatory position• rea•rdins the 
products con1auun9 an active mgredien1 
and lht rationale fot each po1i11on. as 
well .. raquinments for submission or 
1dditioaal data needed to compiete the 
HNUment. and label w1n11ngs or othu 
l'eJ\llatory ntUictions nMded 10 protect 
baallb and tbl uvironment. 

The purpon of thi1 notice is to Inform 
the public ofRepsCNtion Stedardl 
c:urraatly under drrelopment. It allO 
MrYn to provide the public with an 
opportumty to aubsnit additioaal data. 
pertinent co th ... reviewa. EPA 
lftCO'lanlft tM public to proyide 
i!\fonnation Nleva1u to tbl zwview of 
indiV'id\&al active iftl'9diCb tor which 
Resi•tntion Standatds art tcheduled iJI 
FY II. Tae Aaeney ii pamcular!y 
lntereated in rec.iTtftl tbl followitle 
t)'P" of information: ·h~ toxic:oloay. 
residue chemistry. product chemistry. 
en'1ronm1ntal fa11. human citpoture. or 
eeol.,.;w affects. 

Rqi1traticm Standards for the 
pntiddn llshld below will be under 
development bl FY ea. An utcritk after 
IM nun iBdic:atn that tht Apncy ia 
,...,.Yiewinl tht chemical band on 
information tubmilled at I rnt.lll or an 
earlier RaaiatraUon Slandard. 

-·- 10...-1~-

Cumnt reaut.tiOftl on·l\11iltration 
Standards and Special ReView provide 
[or the .. tabU.hment of a public docket 
for A41i1tration Standardl undu 
Gn.lopawnt and Special lleYieW 
acUou. the aiaiatetsanr:e of docket 
IDdicn. and the •tablilbmaot of a 
maiJ.ini lilt of penom wiahiq to rwceivt 
tbt dockat iDdicn cm a rttular baaia. 
SpeciaJ hVitw and R.ptratioll 
Sllndard doek1ts contain. amoq other 
thlna1. mat1riala 1\lbalitted to the 
Apncy by putift outside of 
IJOVtmmmL "--racr doc:vmenll made 
av1il1ble to ,.l'IOftl outaide of 
IQYIJ'DIDlnL aAd ~ Of 
lllfttinp with penons outsida of 
Sovat'IUD8ftt caacemilll pendina Special 
Reviewt and Rqistration StaJXiardt 
under dlveklpmeL 

bl accof'IWlce with I 11U2(d){Z) of 
the '91i1tratlOD Staaciud NplaUOnt 
and I 1M.15(f)(3t of die s,.cial Jteview 
,..ulaUotU. th• Apncy be1 Htablilhtd 
a mailiAs lilt for docket lndicn. 
Separate mailini li•ra .,. maintained for 
R9111tration Standards an Special 

Reviews. P9rsom on Heh mailina list 
will receive aulOll\ltically tht docket 
indicea (or11pda11110 previo~ indices] 
for Rqi1trauon Standarda or Special 
R1v1ew1. Tb .. will lw distributed on a 
monthly or qual"lerly ba1i1. at ~uired 
by tbe Nf\llauona. Pel"IOna on uc:h 
rnailina li11 will ~ive docket indicts 
for all open dodceta. PerlDna will be 
required to renew their nquttll for 
incl111ion on the mailina I.ill &nn1111ly. 

Any ,,.1'1Dn wi•hinl 10 be Jnclud•d on 
either mailina list should aubmn h11 or 
her nama. affiliabon {ii any). and 
mailin1 addrtss to tht add:eu 11ven 
earlier tn thi1 notlc:a. Orsaniza11on1. 
sroup• and com~&ni .. art requesccd not 
to 1ubm11 multtplt requests under 
different namn. but to des1ana1e a 
pri:n•ry rec:ipi!mt with the orgar.1u11or.. 
This will nduc:e m1ilin1 costs inc 
A3enc:y 11me 1n admin1Stenn1 the 
mailing lists. 

Penons currently on the Aaen::r 
m1ilin1 list for either Re1m:ation 
Standard or Sii-eial RtV1ew indices 
must resubmil request• for cor.tinued 
inclu1ion on the m1i!in1 litt at th11 fll!lt. 

Dattd: l'ovembu 2. 191~. 
0ovsi.1 o. Campi. 
Dtr«ku. Offie. of Pn11e1tH P'l'flframs. 
{FR Dee. 11-atos tiled tt-to..r.: 1:-'5 aml 
-....cicooc--. 

["1L•UIO-tl 

kipertuncs Pr09ram; 0. Minimit 
Contributor Setuementa 

AOCHC:'I': !n1·ironmental Protecuon 
Aatncy. 
ACT10fil: Notia. 

SUllll\ARY: Tht Asency ii }111bli1hina 
today lta lntanm Model CEii.CL.A 11ction 
l22lJJl4) ~ Minirni1 WHtt Contributor 
Consent Oecnt and Admini1tra1ive 
Order on Coruent. nu. document 
provid" modtl W.,U.,. for draftins de 
11'1itrimi1 wellt contnbutor 11ttl1m1n1s 
under MClion 1%::(J) of tbt 
Comprehtnli\'t Environmental 
Jlnpol\ff. Compensation. ud 1.i11bili1y 
Ac! of 1980 r"CE:Rc.A h or "Superfund"). 
u amtndtd by tbt S11P1tfund 
Amendments and llaauthonsalion Ac:t 
of 1eee ("SA.flA "}. lt ia dlliensd to be 
\llecl in conjWlclion wtth I.ht Jar.rim 
Cuiduct on SetU1me11u with IM 
Minitnil Wa1t1 Contributort under 
MCtion 1ZZ(J) or SARA. P\lblitntd a1 ~ 
FR 24333 Uunt 30. tt11). EPA i• 
JNbliahins lhil cioc:llmanl ill ordtr to 
provide wid• public: diatribution or 
11\fonution on thi• important a1pec:1 or 
SA.JV. implementation. Tht Afency m•y 
rev;M tht inltri'tll models baRCI upon 
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exi»en•nc:e a•ined in dr&Itina de 
minim1• ntt11ment1 and upon public 
cornmsn11 received on tht lntemn 
Guidance referenced. above. 

Tb11 publication doer not address 
"ttlem1nt1 with de minim1s landowt1el'I 
under Melian tZ2{g)(1 J(Bl of SARA. 
which will be covered by ieparate 
1Uidance. 
"'Ott """'"4D lllPOltMA T10lll Catn' &CT: 
Janice Unett. M.U Code l.E-1345. lT.S. 
Environmental Protection Agency. 
Office of Enforcement and Compliance 
Monitorina. Waste Enforcement 
Division. 401 M Stntet SW .. Wuhin,ton. 
DC 20480. (202) W-3077. 
~E.ltiidt. 
"'"'1c1ou Enfo1Wtrt1nt CoUlt#l for We1ta. 

Data: October :a. 1987. 

Oc:lobar 19. 11187. 

M91Dorandwn 
Sub1ect; lntenm Modei CE.RCl.A Section 

tuti)(.C) De Mimrn11 Wute 
Contributor Consent Decree and 
Administrative Order on Consent. 

From: Edward E. Re11:h. As.ociate 
Enforcement CoWlsel for Wute. Cent 
A. Lucero. Director. Office of Wute 
Projrams Enforcement. 

Tc: Resional Counsels. Retionr 1-X. 
RqionaJ WHte Mana1emen1 Oiv11ion 
Directors. R11lon1 1-X. 

/. Purpoae 

The purpose of this memorandum i1 to 
provide intenm model language to 111111 
the Regions 1n drafting de m1n1m111 

WHte conV'ibutor consent decrees and 
1drrun11trative orders-on consent under 
section l:Z.':(g)(4} of the Comprehensive 
Environmental Response. 
Compensation. and L.iability Act of llNIO. 
as amended by the Superfund 
Am1ndment1 and Reauthonution Act 
of llle. Pub. L. No. 99-499. 4Z U.S.C. 
l&ZZlJ)(4) l"CERCLA ").The attached 
models are deaignel:f to be used in 
conjanction with the ·1n1enm Gwd.ace 
on Setttements wtth 0. Minim" Waate 
Contributors under MCtfon tZZflt or 
SARA." which was inaed on June 11. 
1987. and published at 52 FR %4333 Uune 
36. 11187}. The models do not pertain to 
Httlemenll with de rninimu l1ndown1ra 
under Nction lz:?{gl(l)(BJ of CERCLA. 
4Z U.S.C. 116ZZ(1}(1J(BJ. whic:h will be 
addntted by aeparatt JUidance. 

The attached models contain the b11ic 
lqal and factual provi1ion1 necHaary 
for a d• minimi1 contributor settlement. 
While the apecinc lanrua~ may be 
varied. conri1tent with the intmm 
tuidance. to suit tht facts of the case 
and the ttminl o( thir settlement. UH of 
the model• will help the A1eney to 
1c:hie¥e quiclt. standardiud. and 
nationally con1i11ent de mm1mis 

contributor 11tUementa without 
1qqing in lenrt}ly. re10111Q-intenmve 
nesotiaaons. The models may be 
reviMd after we bave 11i.nld experience 
in draftini de 111i11i11111 Nttlementa and 
have campier.cl OW' review of public 
comments reaived on the intanm 
,WdlMll rwfemi* above. 

U. Di"1aimer 
Thi• memorandum and any intimal 

proc:ed1n1 adopttd for it'I 
implementation an intended solely as 
gwdance for employ'" of the U.S. 
Envtronznenta! Protection Acency. Tbey 
do not c:onatitule ntlemakina by the 
Agency end may not be Nlied upoe to 
create • nght or a benefit. rubttantJn or 
procedural enforceable at law or in 
equity by any person. The Agency may 
take acnon at variance with thi1 
memorandum or 11s 1ntemal 
implementing procedures. 
Attachments 

Attachment 1-lnterim Model SectioD 
1.ZZ(I) (4) CoDMnt 0ecwe 

United State:s of Amtmca. Plaintiff, v. 
(ln!lflrt. Name{sJ of 0.fendantfsJ/. 
Defendant(•} 

Civil Ac:uon No._ 
Judse---

CoMent Det:l'H 

fNolr. If the complaint concama 
caus11 of action whicn are not resolved 
by thi1 document or names defend1nt1 
who are not ailJ!alones to this 
document. the ntle should be "Partial 
Consent OecHe."J 

Wh'1Y<Js. the Un11ed States of 
Amenct. on behalf of the Administrator 
of the United States Environmental 
Protection Aaeney ("PlaintiB'' or 
"United Staten filed 1 complaint on 
(iftHrt dat•I against (inaert dtfendanta' 
nama) (""Defendants") pW"luant to 
(inaen ca~ of action and relief 
fOUlhL • ., .. Hctio.na 108 and l01f•J of 
the Coalprehenlive EnVirOlullental 
R11pon1e. Compeuation. and Li•blllty 
Act of 2880. 11 amended by Ute 
Sui»erfund Amendmentl and 
Reauthortzation Act of tl86. Pub. L. ._ 
499. '62 U.S.C. ll606 and IMI07(1 J 
("CERCl.A .. ) and Section 7003 of 
Resource Ccmaervation and Recovery 
Act. u amended ("RCRA j. 4% U.S.C. 

· 11873. 11eki"8 in1uncuv1 relief .ret•rdina 
the cleanup of the {inHrt lite name) 
(""Site"} and recovery of coau mcumd 
and to be incumd in l'ftl)Olldiftl to the 
rel1111 or thttat of nrleaH of bazardaua 
1ub1tanca at or rn connection with the 
Site): 

Whe1Wcu. the United Stetn has 
incumd and connmin to incur rnponie 
costs 1n responding to the rwlean or 
threat of releue of ha:11'dou1 

aubataACea at or in ccnnectioll with the 
Site: 

Whe!'e06. the Rqional Administrator 
of the United Slltff EDV1r01Unenl&I 
Protection Afency. Rqion -
l~baional Administrator") has 
d1temun1d that prompt 11ttleinent of 
thi1 c:a11 ~ practicable and ill the public 
tnternt 
Whe~. thi1 11ttl1ment involves 

only 1 minor portion of the rw1ponae 
coats at the Site with l'ftl)IC1 to each 
[insert "Defendant~ or ''Settlin, 
Defendant" as 1ppropn1te J; 

w.i..rea.. (inaan the mnount and 
toxicity crtterie ued re qualify for di! 
mmimi• treatment undtr the particular 
Htt!ament. • ., .. ~uuormation currently 
known to the United Slatn mdicatea 
that the amount of hazardous 
substances contributed to the Site by 
each Settl1na Defendant dat1 aot excnd 
-~of the huardous substances at 
the Site. and that lbe toXJe or other 
hazan:i0\11 effecll of the hazardous 
1ub1tances contnbuted to the Sitt by 
eac:h Settling Defendant do not 
contribute di1proport1onarely to the 
cumulative toxic or otber hazardolll 
effects of the huaroous sub1t&nca at 
the Sitt .. ]: 

Wh•nos. th• Rqional AdJnmiatrator 
bu. therefore. detemuned the amount of 
huardoua 1ubltance1 contributed to 
thia Sita by each Settlifta Defendant and 
the toXJc or other hazardous 1iiect1 of 
the huan:ious 1ubttancn contributed to 
the Sita by~ach SetUina Defendants are 
minimal in companion to other 
huardoua 1ub1tancn at the Site: and 

Whereos. the Uruted States and the 
S.ulina Defendanta •11'" that 
Httle.mant of this c:aN without further 
litiption and without the 1dJnaa11on or 
adjudication of any illue of fact or law 
ii the lft09t appropnate mUJU of · 
raolvUll this adion: 

Now, IMrwfore. it ii ordered. odjudtJed 
and d«:rHd u followa: 

L Jurildictlon 
Thia Court baa jurisdiction over the 

subject matter and the p1ru11 to th11 
action. The partiH &fl" to M bound by 
\be terms of thia Consent Decrn and not 
to contut ill validity in any 1ub11qu1nt 
procndin• to implement or enforce 1t1 
terms. 

n. Pardtt Bound 
Thia Co111ent Decree 1hall apply to 

and be bindin, upon the Uruted States 
and 1ball apply to and be bindina 1.1pon 
the S.Ulinc Defend&nu. their di:ectora. 
officers. employH1. qents. 1uccu1ors 
and 111isns. Each sisnatory 10 thil 
Con11t1t Oecrff !"fprese:its that he or 
she i1 fujly authorized to er::er 1n10 the 
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tenna and conditlou or this Canaaiu 
Deere. and 10 bind lesallr tbe Part)' 
NPrHented by him or her. • 

(Note: lt mey be DKSIMI")' to include 
• Stetemenl of Purpou IUllJ/ ar • 
Defiruuona provia1on.J 

llI. Payment 

l. Each Seltlina Defendant shall pay 
to th• Huardo1&1 Sub1tance Sllperfun.d 
(inaen u appropne11 either: "the 
a.mount HI fortb below" or "the amount 
HI forth in Attachmant _ to within 
- d&ya (inMn small amount of nm.e. 
•·i·· 10. 30 or 45] of entry of thll ConHnt 
0.c:rH. -

?. [Note: 11 a premium payment i1 
izlciuded in the dollar amollnt to be paid 
by each S.tilins Defendant the Content 
Decree abowd 1xpl&in what portion of 
.the total payment compensates the 
l..'n11ed St.res for past and projected 
COits (includulg pouible COS! O\'t!TWlS) 

and what poruon of the total payment is 
lhe premium emount.1.1.stJ may be 
attached and incorporated by reference 
11 needed. A ai.lnple uample follows: 

or the total payment of $30.000 to be 
rr:ade by each Settllng D1fe:idant 
pursuant to Paracraph l of this Sec:tior.. 
Sl0.000 rep:e11nu each SettlJng 
Defendant's share of the respor.se costs 
inciudir.a poaaiblt coat ovemms. of the 
remedial action cona1stant with the 
Record of Dacuion {"ROD"} for the Site 
(which cumntJy are Htimated to be 
betwHn s_ ands_ ). and SZ0.000 
represents each Settlina Defendant's 
ahare of any co111 which may be 
inCWTed if EPA detenrunes that the 
remedial action cor.a111tnt ~th the ROD 
ia not protecti\·e of public health or the 

·environment] 
(Note: Thia model auumn that there 

will be only one ROD at the 1it1. lf 
multiple operable wlil ROD• will be 
illued at th1 1it1. th• dtc:rH m1&1t 
c:learly identify wb.ic:h ROD ii beinl 
referenced and abowd be 1tiuctured to 
take into account the edditional 
remedial action co111emplated in. •-I" 
the payment. covasant not to ne. and 
reaervation of n,ht1 proviliona.) 

3. Each paYJJtent ataall be made by 
certified or ca1bier'1 check made 
p1y1ble to '"EPA·HuardoUI Subltance 
Superfund." Each c:Mck 11tall refarence 
the site name. the nwnber and addrH• 
of the S.tlliJlS Piny. and the cMl 1clio11 
nwnber of tl1il e&H. end 1h11l'De Mnt to: 
EPA Supammd. P.O. Box 311003M. 

PUubwp. Ptnmylvann lWl 
4. £.ch S.ttJ.ina Defendant ahall 

1irnwtaneoualy tend a copy of ill check 
10: 
[lnHrt name and addre11 or R.,iorual 

Artomey or Remedial Projecl 
M1n11erj 

rv. Civil Pen.loo 
In addition to any other nmediu or 

11nc:uon1 available to !ht United S1a111. 
any S.ttJUia Defendant who faila or 
refuN1 to comply with any term or 
con.ditio11 of th11 Conaent Deem 1hall 
be subject to a civil penalty of up to 
w.ooo pc day or such !&ilure or refual 
pW'luant to section 122(1) of CERct.A. 
42 u.s.c. 91m(l}. 

V. Certilication of S.ttlin, Defendants 

f Notr. Tbt followina la.nrua1e 
reiardu!a diKJ01W't of infonution 
c:onc:aminl wut1 c:oncribulioDI to the 
1it1 should be UMd in c:un in which the 
d~ 1t1llliln11 1111l1ment 11 concluded pnor 
to completion of PRP invnti1atio111. 
11p1c:ially where imomiauon rsqu11ta 
or subpoenaa have not been iuued: 

Each Settli?li Defendant certifies that. 
to the best of it• knowiedge and belie!. it 
has pro\ided to the United States all 
infor.:iation cwnntly in iU poues11on. 
or in the po11111ion of ita officers. 
directors. employHs. contractors or 
a1ents which r1l1tes UI any way to the 
ownerahip. operation. 1eneration. 
treatment. tnnsponation or disposal of 
ba:ardoua 1ubs11~c11 at or in 
coMect:on with the Sitt.) 

VI. Covenant nol to sue 

1. Subject 10 the retervalio:u of risht• 
in S.cnon W. Parqraplu 1 and 2. of 
this Conaent Decree. upon payment of 
the •mounu IJ)etified in Section W. 
Paragraph 1. of th11 Consent D1c:rH. the 
l.'nited Statea c:ovenanll not to au1 or to 
take any other civil or admini1trall\'e 
action a1ainst any of the S.ttlina 
Def1ndant1 for "Cover.d Mattera." 
"C«wtred Manera" shall include any 
and all dvil liability for reimburumeni 
of responM co1u or for injunctive relief 
pursuant to Nctiom 109 or 1D7(a) of 

· CERClA 42 U.S.C. lllOlw 9801{1). and 
NCtioD 700S of RCllA. 42 U.S.C.1813. 
wtth 191ard to the Site. 

z. ID COlllidm9tion of the United 
Statu' COYeDant not to 1111 in Parqraph 
1 of this Section. th• S.ttlint Defendants 
qru not to HHn any claiml or ca1&1e1 
of action apinat th1 United Stat11 or 
the Hnardo111 Subltance Suparfund 
aNinl out of Covered Matten. or to 
1Hk any oth•r cos11. darmp1. or 
a1tomey'1 fHa from th1 United States 
eri•inl 0111 of rHponH actMtiea at th• 
Site. 

vu. Jlettt'"lltiOft of Jtiahta 
t. Nothinl in UU. Consent Decree ll 

intended to be nor 1ball it be c:onatnied 
as a ,.1, ... or covenant not to 111• for 
any claim or cauae of action. 
edrn1ni1trativt or judicial. ciVil or 
cnminal. pall or futun. in ltw or in 
equity. which the United Stat•• may 

have apm11 any or the S.ttlins 
Def9tldanis for: 

(a) Any liability aa a l'UWI of failure 
to make tht paymen11 reqwnd by 
S.CUon m. Parapph 1. of UUa Consent 
Dec:r.e: or 

(b) Any ma1ten.not expre11ly 
inc:1uded in Covered Ma tt1ra. anc.lllding. 
wtthout limitation. any liability for 
d.ama111 to natural reao111Cn. [Note: 
Thia natural reaource d&mqu 
l'WM!"\'a ti on mu.at be included u.nl11s the 
Federal natw'&l resouree 1n1111e bas 
asned to a covenant not to 1ua PW'IUllnt 
to Mdion 1ZZ(j](2) of CERCLA. ln 
accordance with nction 1Z2(j)(l) of 
CERCLA. when th1 rel11H or 
threataned rel1111 of any bual'Uous 
1W>1tanc.e at the site may have resulted 
in dama1es to na:ural resources under 
the tnateesh1p of the l.!rurec States. the 
Region ahould notify the Federal na:~a.i 
l'elOW'CI U'\lltff of the negotiations and 
ancoun1e tb1 !nl.lltt to partJcpa re in 
tht 11.,otiatiaru.J 

2.. NothiJla in thi1 ConHnt Dec:ne 
co111tirut1t a covenant not to 1111 or to 
t&k1 ectioa or oth1rwi11 limlts the 
ability or the Uru1td 511111 to IHk or 
obtain further relief from any of the 
S.ttlina Defendants. and the covenant 
not to 1ue in Section Vl. Para1raph 1. of 
thiJ Connnt Decree i• null and vo1c!. if: 

(a) Information not c:umntly known to 
tht United States ia di1c:overtd which 
indicat11 that any S.ttlina Defendant 
contributed tazal'Uou1 aubatances to thP 
Site in auc:h sreater amount or of auch 
FHttr toxic or other haul'Uo111 errects 
tbar the Settlin1 Defendant no lon1er 
qualifiu 11 a ·c11 minm111 party at the 
Sitt becalllt [inaen volume and toiuctty 
c:rtt1na. 1.1 .. "the S.ttlin1 Defendant 
contributed Flater than-" of the 
huardoua substanc:es at the Site or 
coatributed disproportionately 10 the 
cumulative toxic or other hazardo\11 
effKta of th• hazardoua 1ub1tanc11 at 
the Site-): 

(Note: UnlHI a premium payment ii 
beina mad• under Section m of thl• 
Conaen1 o.cre. whid> compensates the 
United Statft1or•kiftl th1 risk that the 
eventa noted in tht l'IHrvati0111 Of n&hta 
in 1ubpararraph1 (b) and (cl below may 
oc:c:ur. tho11 ruervations 1hollld be 
Uicluded. A premium may be acc:1pt1d 
UI lieu of one or bnth of the m1rvalion1 
of rilhts m Subpararraphl (bl and (c) 
below: 

(bl eo.11 incumd dwina lh• 
compwlioa of the ramedial ac:tion (if 
ROD ii completed. inlert "c:onsi111nt 
wtm the Record of Dec:ilion"} 11 1h1 Site 
exc:aed (insen dollar amount of coat 
ceilin1l: or 

(c) The United St~tt• dttt~nes. 
baHd upon conditions at tht Sue. 
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previoualy unknown to the United 
Stata. or information received. in whole· 
ur in pan. after enuy of thia Con.cmt 
OeCNC. that the ~l ection (if ROD 
i1 completed. inacrt Mconailtent With the 
Record or Oec:iaionM) ii not protective or 
public health or th• envimamenL) 

:l. Nothina in thil Coment Decrl!e ii 
intended aa 1 rwlee11 or covenant not to 
1u1 for eny claun or came of action. 
•dminiltrativ1 or judicial. dvil or 
c:rinainaL paat or future. in law or in 
equity. which the Urutld Statea inay 
bave qainlt any peraon. finn. 
corporation or other entity not a 
•ilnatory to thi1 Conaent Deaee. 

4. The United States and the Settlina 
Defendants •IP'" that the actions 
undertaken by the Settlin1 Defendants 
in eccordance with thi1 Conaant Decree 
do not constitute an admi11ion of any 
liability by any Settling OefendanL 

VlII. Cont:ibution Protection 

Subject to the reservations of rights in 
Secuon VU. Paragraphs 1 and 2. or th11 
Consent Decree. the United States 
agreea that by entenna into and ciin;'ina 
out the term• of the Conaent Decree. 
Heh Settlin1 Defendant Will have 
resolved its liability to the United Statea 
for Co\•ered Mattel"I pur1uant to MCtion 
122(gJ(jJ of CERCLA. 42 U.S.C. 
M22(g)(SJ. and shall not be liable for 
claim• for contribution for Covmtd 
Mattera. 

IX. Public Comment 

Thia ConHnt Dec="ft ahall be aubiKt 
to 1 thirty-day public comment period. 
The United Statu may withdraw ill 
content to this ConHnt Decree af 
·comm.nu ntcci~·1d disclose focu or 
conaider3tions which indicate !hut thi1 
Coraent Decree i1 inappropriate. 
improper or inadequate. 

X. Effective Date 

Thi effective date Of thit CcJnHnt 
Decree ahall be the date or entry by thU 
Court. foUowin& public cowat 
pursuant to Section 1X or thU ConNnt 
o.c:r... 
The United Siatet of America 8':----------TTha S.ttlins Der.ndaata) 

by.-------------~ So ordered thit _ day or 

---1"-
UnilMd S101n D;.:!'Ja Jue;.. 
Attachment 2-lalerim Model Sectiaa 
'12:(1H•> Adminiatrative Order oa 
C.....t 

In the mauer oi: (lnaart Site Nam11 and 
LocMtion) Procaadina under section 
122(1)(4) of the Comprabenaive 
E:w~ronmcntal Rt11)0Me. 

Compensation. and Liability Act or llllO. 
u amended. '2 U.S.C. llZ:(J)(4) 

U.S. EPA Docbt No. -
Admini1trative Order on Couent 

l /~risdiction 
Thia Admini1trative Order on Consent 

("Conaent Order") ii iuuad pmsuant to 
the authority VHted iD tbe President or 
the United St.atH by aaction u:(J)(4) o! 
the Comprehana1ve Envinmmantal 
RapollN. Compenaation. and Liability 
Act of 1990. 11 amended by the 
Superfund Amendmenu and 
Ra1uthorization Act o! 1918 
('"CERCl.AM). Pub. I. ...... '2 u.s.c. 
18ZZ(J)(4). to rac:.b Nttlementt in 
actiont under NCtion lOI or 101{a) or 
CERCLA. '2 U.S.C. 98C>8 or l807(a). The 
authority YHled in the President baa 
been delesatld to tbe Administrator of 
the United Statn Environmental 
Protection Aa•ncy ("EPA") by Executive 
Order 12.580. SZ FR Z9:?3 (Jan. Z&. 1987) 
and further deleaatld to the R91ional 
Administratora of the EPA by EPA 
Delegation No. 14-14-E :S.pL 13. 1980. 

Thia Adminiatrative Order on Content 
ii iuued to [inlert namn or refuence 
attached liat o! rnpondenttJ 
("Reapondenu"). Each Respondent •If"• to WKiertakt -all actiom required 
by the term1 and conditiom o! thil 
ConNnt Order. E.ich Rupondent further 
contenta to and will not contnt EPA'1 
jurisdietion lo iuue this Conaent Order 
or lo implement or enforce lta tanu. 

(Nola: It may be neceaary to iDclude 
a Statement of PurpoM and/or a 
De!Wtiona pro"oiaion.) 

IL Slt:tament of Facu 
1. [In one or more paralflpha. inaert 

site name. locauon. dncnption. !\'PL 
SlatUI and bnaf ltatament of his:orica) 
hazardou1 1ub1tance activity at the 

_aite.) 
2. Haurc!out subatanca wttbio the 

definition or HCtion 101(14) ol CERCl.A. 
42 U.S.C. 91CJ1(14). have bee or ara 
tm.at9Mti to be m.u.d mi. ia. 
asvirolament at or from tbe Sita. (Nole 
Additional informatioa aboat apec:lflc 
buardout aubetanca ,.......ton- or olf. 
ail• may be included.) 

3. Ma ....Wt of tbe r.leue or 
threat.tnld raleaM of basardoua 
1ubstancet into the envtronmeat. EPA 
baa Wldertaken NSJ10GN action at tha 
Site under section 104 of C!RQ.A. U 
U.S.C. 9804. and will 111\dtrtake reaponae 
action in the funare. (Note: A brief 
recitation of the apedftc rnpoue action 
undartaken or planned for the 1ite. • .,.. 
wbather an Rl/FS and ROD bilve been 
completed. 1hould be included.} 

4. Jn performinl thi1 rwtponM action. 
EPA ha1 incurred and will continue to 
i.ncur response cost• 11 or in COMtetion 

with the Sita. (Note The dollar ainou 
of co.ca iacl&md u of a apedf1c clat.
ahO\Ud be included.I 

S. {Identify Hc:.b rHpondent and it: 
rwlationahip to the lite. U mpoodenr 
an nwnero-. atate senera!ly tbat 
Mlnfonnation CWT'ellliy known to EP,, 
icdicatn that uch Reapcmdent li1le\. 
Attachment_ to thi1 Co111tnt 
Order. which ii ineotpOrslld herein I 
raferenee. arnqed for diapoul or 
INatmenL or llTUtlld wtth a 
transporter for ditpoHI or 1Nat111ent 
a buardou.a aubetanca owned or 
pounMd by aaach Rnpondant at the 
Site. or accepted a bazardoua 1ubacar 
for traDlpOrt ot the Site. MJ 

I. (In aae or more parappba. pres. 
in wmmary fuhion the factual ba111 
EPA'• deterinination ill Section W be: 
that the mpondentt an de minimi1 
parties. i.&. that the amowit of 
huardoua l\lbttanctl contributed ro 
lite by Heh respondent and the toll.ic 
other baurdout effects or the 
1ubttanc:n contributtd to the 1ite by 
each Nlpondent.,. minimal in 
cotnpamon to other baurdoua 
aublnncet at the alte. The lanpaae " 
vary depending upon the criteria 
ntablilhld for the parucuJar Httlemt 
An example followa: 

In!onnalion CWTtntly known to £P, 
indicatn that the amount of hazardoL 
aubst=cet contributed to the Site by 
eac:.b Rnpondent doff not exc:eld · 
-" o! the huardoua 1ubatanc:n 
t.be SitL and that the toxic or other 
Duudout effec:tt o! the subttancn 
contributed by etch Rnpondent to th· 
Site do not contribute ditproportionat 
to the cumulative toxic or other 
bazardoua effect• or thf' haurdou. 
1ub1tancet at the Site. [Note: An 
attachment liltiftR the volume and 
pnaral natur0 of the baurdoua 
1ubltancu contributed to the 11te by 
each rnpondant. to the ex:ent availau 
abcn&ld be attac:.bed.ud inc:of1'0taled b 
refvuc:a. Tht total utimatad •olwne 
buardo1111ubstanc81 at the aite ahoul 
be noted Oil tbe attac:bment.J) 

'I. ID mslua tina the 11ttlement 
embodied in du. Couent Order. EPA 
bu conaidered th• potential COila or 
rwmecll•ti."11 contamination at or in 
connection with the Site takin1 into 
ac:coant pouible coat OftfNIUI in 
compl•tiDI the remecllal action (If RQ[ 
ia completed. inMrt ,.conautent with ti 
Record of Deeiaiori for thi1 Site .. ). and 
poeaible fatwa c:oeta if the remedial 

·•ction (If ROD ii completed. lnMrt 
MCOMiltent with ta. Record of Oecilio 
for thil Si 11 .. } ii no PTOteciiva of public 
health or the nviromnent. 

a. Ptymanta required to be made by 
each Rnpondent pun&&ant.to thi1 
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Con1i1nt Order .,.. l minor ponion or 
lht total Nlpol\M COltl II the Site 
wbich EPA. bued upon c:umntly 
1vailabl1 informatio:. aumatn to be 
betwHn s.__ and'-- (Nole: 
Tht dollar fil'lre i.nnrted 1hould include 
the total reaponae coeta inCW'T'td to date 
11 well 11 the Apncy"1 projection of the 
total ruponae coata to be incurnd 
dunna completion of the r.mtdial action 
at the 1111.J 

11. EPA h11 idimttfied person• other 
than the Retpondenta who owned or 
operated the Site. or who arnnaed for 
di.poul or t!'tatment or 1rran1ed with 
a traruponer for dapotal or t1"earment 
of a banrdout 1ub111nce owned or 

-pollelM<I by such pel"IOn 11 the Site. or 
who accepted a hazardous aubatanca for 
trantp0rt to the Site. EPA h11 
co1111dentd the nanin or ill can ·••inst 
these non-nttlina parties in evalu1t1n1 
the 1ettlement e::iood1ed in this Consent 
Order. 

Ill. Detef"!Tlinc!icns 

ea .. d upon the Findinss of Fact HI 
forth above and on the 1cimini1rr111ve 
r.cord for this Site. EPA has detemuned 
that: 

1. The {insert site name! 111e ia a 
"facility" 11 that term :s ciefined in 
aec11on 101(9) of CERCl.A. 42 U.S.C. 
lle01(9). 

%. Each Respondent is 1"person"'11 
that tann ii defined in 11ct1on 101(Z1) of 
CD.CIA 42 U.S.C. 9601(21). 

3. Each Respondent ia 1 potentially 
rnponaible pany within :he meaning of 
aeetion 107(1) and 1:2\g)(l) of CERCI.A. 
42 U.S.C.-9807{1) and 962:?lBll1). 

4 .. The Piil present or future 
rnig:-ation of hazardous 1ubstiin~11 from 
the Site consutute an actual or 
thr.atenad "relaue·· 11 that temi i• 
defined in section 101(22) of CERCLA. 42 
u.s.c. 9801(2.2). 

·s. Prompt aettlemant with tbt 
Rnpondtl'IUI ia practicable and in the 
public inmwtt within the 11111nina or 
NCtion UZ(JJ(lJ of CD.Cl.A. 42 tJ.S.C. 
lm(a)(tl-

1. Thi• Consent o.der involv11 only a 
minor portion of the NlponH COits at 
the Sile with Nlpact to Heh R11pondent 
pursuant to MCbOn 122(1)(1) of CD.Cl.A. 
42 u.s.c. eezz(J}{l}. 

7. Th• amount or hazatdout 
1ub1tanca1 contributed to the Site by 
each R11pond1nt and .Iha toxic or other 
hazardo111 tffecai of the blzardo111 
1ub11anc:e1 contributed to the Site by 
each Retpondant arw minimal in 
comparison to othtt huardoua 
1ub1tanea1 at the Site pul"luant to 
atction 1ZZ(1Jfl)fA) of CERCLA. 42 
U.S.C. MZ2(s)(l)lA). 

IV. OrWr 

Bated UJIOll lht adminiatrative record 
for tbia Site and the Findlqa of Fact and 
O.t1munation1 Mt forth above. and in 
con11d1ration of the pronuM• and 
covenanll Mt forth her.in. 11 ii hereby 
al!'ffd to and ordered: 

Paymmt 

1. Each Rnpondent lball pay to the 
Hazardoua Substance Superfwld linHn 
a1 appropnete tither. Mthe ai:aowit 111_ 
forth below" or Mtht amount Ht forth in 

Attachment - IO thia Con11at Order. 
whi.c.b 11 incorporated herein by 
l"lferenct."J within_ daya (inleM 
small amount of time. ·~·· 10. 30 or 45f 
of the affacun da11 of th.ii Coment 
Order. 

z. (Nata: U a pmnium payment ia 
included in the dollar amount to be paid 
by each r'llpondenL the Con1ent Order 
1hou1d expl11Jl what portion of the total 
payment comp1naat11 EPA for.put and 
projected co111 (includina po111ble cost 
ovt1TW11) and what poMion of tht total 
payment 11 the pr.mium amount. Li1t1 
aiay be attached and incorporated by 
reference 11 naeded. A 11mpl1 1xampl1 
follows: 

Of the total payment of 530.000 to be 
made by each R11pond1nt pursuant to 
paraaraph l of lh11 section. $10.000 
represents each R11pond1nr1 share of 
the Ntpon11 co1t1 inC\ln"td by EPA to 
date and the projtC'ted co1t1. including 
po11ible coat ovemma. of the r._maditl 
action eon11111nt With the Record of 
Deci11on ("ROD") for lh11 Site (which 
cumntly are estimated by EPA to be 
between 5-- and 5-J. and 520.000 
repreHnll eac.'i Respondent"• 1ha_re of 
•ny costs which may be incumd if EPA 
determines that the remedial action 
c:onai1t1nt wtth the ROD iJ not 
protective of public health or the 
cwonmnt.J 

(Note: nil modal UIWllH that there 
will be only one ROD at the lilt. lf . 
multiple operable unit RODI will be 
iUued at the tlta. the order mut dearly 
identify which ROD it beina referenced 
and. lhould be atnaetund to take into 
account the additional remtdial action 
contemplated in. •-I·· the payment 
covenant not to '11&1. and mervation or 
rilhta provtliona.J 

3. Each payment shall bt made by 
certified or u1hi1r"1 checlr. made 
payablt·lo 'VA·HuardoUI Sube\aDCI 
Suparfuad. M Each c:hack aball nftrtnct 
the altt name. the nam and addNu of 
the Rupondant. and the EPA docket 
number for thia action. and shall be Mftt 
to: 
EPA Suparf\&nd. P.O. Box 3"1003M. 

Plttab\lllh. Penn1ylvania 15251. 

4. Each RuPond1nt shall 
aimu1tantou1ly tend a copy of ill c:htck 
to: 
{lnatM name and 1ddre11 or R111ona1 

Attomey or Remedial Pro1tct 
Manaserl 

Civil Penalties 

5. Jn addition to any other remediel or 
aanctions availablt to EPA. any 
R .. pondtnt who fails or r.futn to 
comply with any term or condition of 
thia ConMnt Order shall be 1ubjtct to a 
dvil penalty of up to SZS.000 per day or 
such failW't or refutal pursoant to 
11enon 122(1) of CERCLA. 42 U.S.C. 
11122(1). 

Ctrti!ication of Rnpond1nt1 

a. (Nota: The followina l1nsu111 
rq1rdin1 di1clo1u.re of 1nform1t1on 
concem1n1 waste conU"ibut1on1 to the 
11te 1hould be u1ed in case1 1n which the 
de 1runzm1s 11tt11men11 11 concluded 
prior to completion of PRP 
inv11111auon1. 11pacially whe~ 
lnformauon requests or 1ubpoen11 have 
not been i11ued: 

Each Respondent cenifies that. to the 
best of ill kno"·l1d9e and belief. n baa 
provided to EPA all informauon 
CWTtntly an ill PollllSlOn. or 1n the 
po11n1ion of ill officen. directors. 
amployen. contractors or age:m. which 
relatet in any way to the ownership. 
operation. 11nention. t1"eatment. 
transponation or di1po11l of haurdous 
1ub111nc11 at or in connec!1on "'1th the 
Site.) 

Covenant not to Sue 

'1. Subject ID the rtsel"\·au:ins or nghls 
in Section IV. Para1faphs·ll and 10. of 
tllll Con11nt Order. UPoft payment of the 
amounts aoteified in Stct1on IV. 
-Para1r1ph·1. of this Cor.11nt Order. EPA 
connants not to aae or to take any 
other civil or administrative action 
qaimt any of the Rtapond1nt1 for 
"Coft1'ld Manm.M "Covtrtd Matters" 
tball lndude any and all dvil liab11ity 
for mmban1ment of rnpontt costs or 
for lnjunctin relief pursuant to HCllon!I 
1oe or 10'1(•1 of CERCLA. •2 U.S.C 9ll06 
or ll07(a). or MCtion 7003 or the 
l\ltOUJ'Q Conaervation and l\eco,·ery 
Act 11 amended. 42 U.S.C. 11973. w1:!1 
rt1ard to the Site. 

a. Jn conaideration of EPA'• co,·enant 
not to sue in Section IV. Pararraph '!. or 
thia Conaant Order. the l\esponden11 
a.,.. not to a1Mf1 any claim• or cau111 
of action a1aimt tht United Stat11 or 
the Haurdoua Substance Superfund 
arlstq out ofCovtrtd Matters. or to 
lffi any other coats. dama111. or 
attorney"• fttt from the United States 
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arisiq out of rnpor.Je aClivilin at the 
Site. 

Rutr\'atian of Riaftts 

a. Nothiq in this Content Order ia 
intended to be nor 1h1ll i1 be construed 
u 1 relo ... or covenant not to 1ue for 
any cl.aim or CIUN of action. 
admini1trative or judicial dvtl or 
c:rimiML pa1t or future. at law or in 
equity, which the United St&taL 
includina EPA. may have against any of 
the Raspondanu for: 

(al Ally liability a1 a reawt of Cail11n 
to make the paymenta rwquu.d by 
Section rv. Panpph 1. of this Consent 
Order: or 

(b) Any matters not axpreuly 
included in Covered Mattera. mclucfina, 
without liinitation. any liability for 
dama1cs to natural retourcea. (Note: 
This natural resouree damage 
reserva lion must be included unless the 
Federal natural resource trustH has 
agreed to a covenant not to 1ue pursuant 
to aection 1Z2{j)(2) of CERCLA. In 
accordance with 1ection 1Z2(j)('\) of 
CERCLA. where the release or 
threatened release of any haurdou1 
1ub1tanc1 at the site may have resulted 
in dainases to natural resources under 
the truatenhip of the United States. the 
Rllion should notify the Federal natural 
resource trustee or the nqotiationt and 
ancou.rqe the tnutee to participate in 
the n.,otiationa.) 

10. Nothing in this Content Order 
conatitutH a covenant not to sue or to 
take action or otherwiM limita th• 
ability of the United States. including 
.EPA. to ... k or obtain further relief !rom 
·any of the Respondents. and the 
covai:ant not to aue in $ection IV. 
Paraanph 7. of this Conaant Order ii 
null and void. if: · 

(a) Information not currently known to 
EPA ia discovered which indicatn that 
any Rnpondant contributed hazardo111 
1ub1tanc:u to the Sile in such grea&ar 
amount or of 1ucb 1r1atar toxic of other 
buardoua affects that lh• Rtapcmdent 
DO lonpr qualifin U a U lllinimU party 
at the Sita b.::aun (inMn wlwne and 
toxicity criteria from Parasraph 7 of the 
rindiftaa of Fact. •-1 .. "°the Rupo11dent 
t.ontributad sreatar than-" of the 
haardoua nbetanc:es at the Site or 
contributed hazardous 1ubatanca 
~·hic:h contributed diaproportionataly to 
fae cumwativt toxic or other hazardoua 
effects of the hazardoua 1ubatancn at 
the Site"): 

(Note: uni .... premium payment ii 
Wini made under Section JV. Paraanpb 
l, which compensates EPA for the risk 
that the events noted ill tbt rnerutioiu 
of n,hta in 1ubparasraph1 (b) and (cl 
niay be accepted in liau ~!one or bolh or 

the retaf'\'lliODI iA aubP!1o1'8F9pha (b) 
and (cl below: 

CbJ eo.11 mcumc1 ciwina the 
cmnJtletion of the NtMdlal action (if 
ROD i1 completed. illMl't "c:ontiatent 
with the Record o( O.C.icni-) at th• Site 
aceed [inMn dollar amount of coat 
c:eWng J: or . . 

(c} EPA datmniDIL baMCI 11pon 
conditions at the Sita. prniouly 
unknown to EPA. or mformation 
received. in whole or in pan. after entry 
of thil ConNnt Order. that the !"lmedial 
action (if ROD ii 001119latad. inaert 
"c:onaiatl!lt with die bcord o{ 
DeCllion") it not protective of public 
health or tha en'riromDent. 

u. Nothinl ill this Content Order ia 
intended 11 a rele ... or oovenant not to 
1ue for any claim or cauae of action. 
admuUatrative or judicial dvil or 
crtrni.nal. pa1t or fut\lrt. in law or in 
equity. wb1ch the United Statea. 
including EPA. may heve a11inat any 
person. firm. corporetion or other entity 
not a 1isnatory to thi1 Conaent Order. 

u. EPA and the Rffl)Ondenll •FU 
that the actiont undertaken by the 
R11pond1nt1 in acordance with thi1 
Conaent Order do not con1titute an 
adm1111on of any liability by any 
R11pond1nt. Tbt Rnpondantt do not 
admit and r9t&1.n the riaht to controvert 
in any aubaaquant proc:eedi.np. other 
than pl'OCHdinp to implement or 
itnfon:e thil ConHDt Order. the validity 
of tbe Findinp of Fad or 
Determillationa contained in thi1 
Content Order. 

Contribution· Protection 

13. Subject to the renn·ation of rights 
in Section IV. Parqnipha 11and10. uf 
thil Conaent Order. EPA •F'"I that by 
antenna into and caftYinl out the tmna 
of thi1 Conaant Order. each Respondent 
will have resolved it.a liabilicy to tha 
United States for Covered Mattan 
punuant to HCrion UZ(J)(5) of CERCLA. 
4Z U.S.C.18ZZ(a)(S). aad lhall not be 
liable for daiml for contribution for 
~Matten. 

Partinloud 
· 14. Thi1 Content Order 1hall apply to 

and be binding upon tht Rapondantl 
and their directors. offtc:en. emplayeea. 
& .. nll. IUc:ceuorl IDG lllipt. £uch 
aipatory to this Coment Order 
repreaenll that he or tbe ii fully 
aathoriaed to enter mto the tm'ml and 
conditions of thil ConMnt Order and to 
bind leplly tba Retspondftnt rapreaentad 
bybimwbar. 

Public Comment 

15. Thi• Conaent Order shall be 
aubject to a thirty-cUly public c:oaunent 
period purauant to ..ctioll 122fi) of 

CDC.A. u u.s.c. mz(i}. la. 
acmrdaace with aec:tion 1ZZ(i)(31 
CERCI.A. 4.2 U.S.C. ~i}{3J. EP,1 
withdnw couant IO dria Coment 
II commenll rwcaived diadoM fac 
coa1idarationa wllich indicate tha 
Content Order ii iaapprvpriate. 
improper or inadaquata. 

Attorney Ceneral Approval 

1e. 1\1 Attomay Caaral or hi1 
dffilnH baa iuuad prior written 
approval of the aettlamnt embod1 
I.bit Conaant Order m accordance 
aection UZ(J)(4) of SA.RA. (Noca: 
Attorney Cenanl 1pproval uauall~ 
be rwquired for de lflin1ln11 conaen 
orden be<:ail&H the total part and 
projected rnponH coatt at the 111 
exceed SS00.000. excluding 1nteres 
the event that Anomey Central 
approval ii not required. the order 
1hould not include this Paragraph 
1hould include the followifta 11 a 
separate numbered paragraph in 11 

Dettnninationa HCtion (Section 11. 
above: "The Rq1onal Adnun11tr11 
EPA. Rqion u. has dttemlined t~ 
total response costs iDcw'red to u .. 
or in COMICtton With the Site don 
exceed SS00.000 txdudina intere11 
thaL based upon information cum 
known to EPA. total raponae coal 
in COMCC:tiOll with the Sita IN DOI 
anctdpatad to exceed l500.000. 
excludina inttr91L in the future." l 
I.bit determination rwquiru chanse 
ttwmod1l F'tnding1 of Fact in Saeli 
above: 1pecifically. Parqraph 3 of 
F'mdinp should not ltllt that run~ 
re1pon11 action will be undertaker 
tba future. and Parqraph 4 or th• 
Flndinp 1hould not asate that EPA 
incur re1pona1 co1t1 in the future.) 

Effective Dale 

11. The affec:ttve date of thil eon, 
Order ahall be &ht date upon which 
iaaHI wnttan notice to the Reapon• 
that the public comment period pu: 
to Seeton rv. Paragraph 15. of thi1 
ConHnt Order bat c:loaed and that 
comments received. if any. do not 
require modlft~tion or or EPA 
withdrawal from thi1 Conaent Orth 

It ii ao aireed and ordered: 

[Rapond1nt(1JI 
By: [NameJ (Date) 

U.S. Environmental Protection Are: 
By: (Name) {Date) 

1n ~ 11-a101 Filed 11-1CM1: 1:u • 

~----
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Au1•UU1t Admin/61roUJr for Wattr. 
(Fil~ l&-3m Filtd 2-22~ 1:45 am) 
-.i.M coo.-..... 

1""-•SDMJ 

Superfund Program: Notice Letters, 
NegotiatlON and lnfOt'INtlon 
EirC"-nt• 

AOIMCY: £n, ironmental Protection 
Aaency. · 
ACTION: R~uest for Public Comment. 

SUMMAltY: The Aaenc:y is publishing the 
Mlntenm Guidance on !'liotic:e Letters. 
Negotia lions. 1nci lnfor.na 11on 
Exchange"' today to 1nfor:n t.lie public: 
about these guidelines and to 1ohc:1t 
public comment. Th11 guidance covers 
the use of the secuon 122(e] spec:11! 
notic.e procedures and other related 
settlement authonues under section 122 
of the Comprehen11ve En,·1ron:nental 
Rnponse. Compensation. and Liability 
Act of 1980 (CERCLA or Superfund) as 
amended by the Superfund Amendment• 
and Raauthonzat1on Act of 1986 ISARA) 
(hereinafter referred to 11 "CERCL\"}. 
DATE: ~ommentt must be ;:ro.,,.ided on or 
before April 2.S. 1988. 
ADDUU: Comm1nt11hould be 
1ddre11ed to Kathy Mac"innon. l!.S. · 
Environmental Pratecuon Aaency. 
Office of Waste Programs Enfon:ement. 
Cuidanca and Oversiaht Branch (WH-
5%7). 401 M SI.reel. SW .. Washinstan. DC 
20480. 

. l'OR ~ ~ATION CONTACT: 
Kathy MacKinnan. U.S. EnVirOnmental 
Protection Asency. Office of W11te 
Prosram1 Enforcement. Cuid11nc1 and 
Oversi1h1 Branch (WH-5%7). 401 M 
Strtel. SW" Waahinston. DC 20480 (:ti:?) 
4~5-e~O. 

S~AltV '"'°"MATION: The 
fUidanc1 emphHIZH the importance of 
reac:Juna \IOl1&11tary Mttlu1ent1 with· 
potentially responsible partill (PRPsl 
and u111 notice letters. ncsotiation.a. and 
informatic:i exehan1e H mechan11ms 
for facilitatinl 11ttJ1mcnt1. The ,Wdanee 
ntabli1he1 a proce11 for i11uma notice 
letttra to PRPa. ineludin1 the uH of tht 
1pecial notice procedural under 1tcuon 
1:::Z(e) of CFRCLA. The 1uidi1nce 

•t1bliah11 teparate notification 
proceun for Nmoul and Nmtdial 
actions. 

The auidance alto di1c:uU11 the 
A,enc)' • 11neral policy for exc:hangiq 
information with PRPI. indudina a 
diacuuion a~ut EPA'• NieaN of 
Wormabon under MCtiOn UZ(e)(l) of 
C£RCLA and EPA'• euthoribn to 
r.quttt information from PR.Pl under 
MCtiona 10t(t) and UZ(e}(3l(b) of 
C£RCLA and aection 3007(a) or the 
RetoW'Q Conaervation and Recovery 
Act (RCRA). 

Finally. the auidance dilCUIHI 
varioua aapeeta of the nqotiation 
proun. Thia indud11 a diac:uaaion 
1bout nesouation moratori11J111 that are 
tngered by the uae or the aection 1%2(1) 
1pecial nouce procedurcs. Thi• also 
includea a disc:uuion about concluding 
negi:i1iauons end managing negotiation 
deadlines. 

The Agen:y enc:oura1es publ:c 
comment and will reevaluate thi• 
interim gu1diince in response to 1ue."1 
comments. 

The interi::i guid.ince follows. 
Date: Sovember :5. 11111~. 

J.W. McGrww 
Act:ng Ais1stallt .1dmm1'trator for Solid 
Wcu11 ond £.'Tle,,e111:y Rnponse. 

rJlrrEJUM Cl.'lDANCI ON NOT1CI 
l.E'TTEJlS. NECOTlA TJONS. A.''D 
lN.FORMATJON EXCHANCE 

·Tobie of Con11nu 
1. lntrodllCtlon 
U. PllrpoM 1nrt ~ of C11i'1ance 
UI. Stat11coi,· Au!honf)• 

A. Setlltmena 
B. Sptc1al :'-iot1ce Pl'occdurcs ;nd 

lnfonn111on Rel11•• 
lV. lnformauon Exc.hanp 

A. lnfonn1uon lleq11e1u 
B. lnfonna11or. ReltaH 

V. Noll" l.eu1n and Ses:otialion 
Moraton11111 for IU/FS and RD/RA 

A. Pllf1ION of Nob wttm 
B. General Notic8 Letter 

1. WMdler to flaul Ct11eral NOCICt 
Z. TillWll or Coneral NotJce 
i. ~ICllll or Ceneral Notice 
4. Conaen11 of Ccmeral Not1ce 

c. Rl/FS and RDiR:\ s,.ci.1 Souce Lettet1 
t. Whelht!r h> laa!W RI/F'S •nt.I RD!R:\ 
Special :'liOllCf 
2. Notify1n1 PRPI When Not A~tl 
to 1 .. 11c MllFS a:id llD/llA Speaal 
Nouc.e 
3. DOI Roll! ill IUiFS and RD/RA 
Netonauona 
4. TiJIUlll of IU/FS Stiecial Notice 
s. Tiiluat or RDl1lA Special :.;ouc:e 
I. lledpte1111 or IU/FS.and RDfR.\ 

"SPectal Nottca 
1. Conte1111 of IUIFS and RD/RA Special 
Nouce 

D. Conchat1on of Ne3011auon t.tonton11111 
and 0.1dli11t Man1ar-ien1 for RJ!FS ind 
RDiR.A • 

YL NocJee Let ten 1rw:I Nefout lion 
MclNIOftlllll fDl Ra-wal AcuON 

A. Notice l.ettert 
t. Whither 10 111111 Notice ror ~tmovAll 
1. Wbetl to Uae Specal Notice 
Procedlll'ft for Re1110¥1ll 
i. NoUfyulg PRPI Whtn Not A!)9ropn111 
To Utiliu Specie! NoUCt P!'Oced~ for 
lamoYal.a 
4. DOJ Role ill Removal Netolllltion1 
s. Timi.nc of Notice for R1mcw11t 
a. Rtc1paen11 of Nonce for R1moval.t 
1. Cos11m11 or Nouc:e for Removau 

B. Concl1111an of Nesot111ton Mor:\tonwn 
end Deadline M1naeem1n1 for R~OYall 

C. Adnun111ra 11\"f Ordt" llld NflOlll IJon 
MOl"lton11111 for Removai. 

vn. Dilclaimcr 
VW. For Further lnforinatton 

Appndicn 
Appendix A: Tirnint of RD/RA Spec11l 

Nollet Le!'er Appendix B· PRP 
Senlement proceu for Rl.'F'S u1d RD.'R..\ 
Appendu. C. Model Souce Let11:-s (To be 
Hnt 10 EPA rqion1 at 1 111er d•ttl 

Memorandum 
SUBJECT: lnttnm c .. 1danc1 on ~oucc 

1.etters. s,·1011.iuoiu. and lnfo~uan 
ucn.n11 

FROM: ). W1n11on Ponc:r. Aa1111an: 
Admuu1t111 fl)r 

TO: Res1on11I Adm1n111nton 

l. Introduction 

The Superfund Amendment• end 
R11uthonzauon Act of 1916 !SARA~ 
which amend• the Ccmprehen11ve 
Environmental Response. 
Comptn11tion. and Liability Act of 1980 
(CERCl.AJ. m1tint1in1 the 1mport•nce of 
a 1trons Su'perfund enforcement 
prosram. • ln particular. SARA . 
empha111ze1 the importance of entenng 
into n11otial!ona :and reach1n9 
11ttlem1n11 wnh potenti•llv respon1ible 
parti11 (PRPs) to •llow PRPs to conduct 
or finance re1ponae actlona. SARA 
pnerally codified the A,ency"1 Interim 
CERCl.A Settlement Policy but al10 
••r.bLiabed tome new authorit1e1 and 
proctdurn that were d111sn1d to 
facilitate MttJements. 

A fundtmental aoal of the CERCL:\ 
enforc:ament prosram ii to rac11i1 .. 1e 
voluntary 1tttleimen11. EPA bei1eves thilt 
1ueh 1tttlemen11 are moat likely to occur 
when EPA interacts frequently with 
PRPs. Freque-nt •l!ltracuon 11 1mpor:an1 
btcauae ii pro\'id~1 the apport:uuty to 
share information aboul a 1111 and m1)' 
Nduce delay• in conductina re1ponse 
actiona eauted by the lock of 
comm11nicatian. Important mechan11m1 
far promonna inreraction uid facilit111nii 
commllllieatian bttw"n EPA and PRPs 

• CDCJ..t. ef 11111••1-..ded b~ SAil.-\ ol t'llllS 
11 f'tfCffttl 10 •II 1h .. 1u1C1.211u ~• Ct.llC!...·\. 
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include i11uift1 notice lettel"I. mterin1 
into nqot1a11on1. and eiitcltang1n1 
information with PRPs. 

Thil su1dance rep la :ea the October 
• .z. 1114 suidance on . Procedures for 
l11uina Notice l.ettel"ll" and the October 
9. 1965 su1dance on "Timely ln1t11t1on of 
Re1ponaible Pany S.arches. 1"uanC8 of 
Notice Lettera. and Release o! 
Information."• Althoush cenain 
prooedures and the limina of variou1 
activitiH have been modified.. this 
,Wdece retains many fundamental 
aapects of the October 12. 19&4 and 
OctOber 9. lNS suidances. 1n particular. 
thi1 ,Wdance re-emphaaize1 t.'le 
importance or timely 111uance of notice 
letters and the exchanae of information 
between EPA and PR.Ps. ln addition. this 
1uidance incorporates 1 moratorium and 
"formal" penod of negol1iit1on {referred 
to as a nqotiat1on moratorium) into the 
1ettlement process. EPA's commitment 
to C&JTylnl out these act:\·1t1es is c:ucial 
for 1upportin1 our fundamer:tal goal or 
facilitanna negotiated se!tlemenu. 

n. Pw'poH and Scope of Gwdaace 

The purpose of this guidance is to 
as111t the Re111ons in establishing 
proceduns for the issua:ice of nonce 
letters to PRPs. for the conduct of 
negotiations between EPA and PRPs. 
and for the eiitcltange of information 
between EPA and PRPs. 

This suidance addre11u the use of 
both "1eneral" and "1pec:1l" notice 
leuers for remo\·aJ and remed:al acuor:s. 
Special notice letters diffc~ from general 
notice letters bec:use special :iot:ces 

· triger the negotiation moratonu:n. The 
- aeaouation moratorium is the penod of 

time wher. a moratorium 11 imposed on 
cenain EPA actions and a penod of 
"formal" nesouauons LS 11tabh1hed 
betwnn EPA and PRPI. 

UH of both 1eneral and special notice 
letten are di1Creliona~·. However. the 
Restona an expected to i11ue pneral 
and 1pecial notices for the vast majority 
or remedial acbons. Such notice letters 
will be 1 .. ued for remedial 
investiaation1/fea1ibility studies fRJ/ 
FS1) ~nd remedial detilftl/mnedial 
actions (RD/RA1). Altboqh it ts 
1enerally appropriate to i1tue a 
··removal nouce .. for all remo\·al 1ct1on1. 
the Reiiions are not expttcted to invoke 
the section 1%!{•) special notice 
proceduru for moat remo\•als. 

Thi• ruidance also addre11es tht 
timina. duration. and conchmon of the 
nqotialion moratorium. Finally. thia 
suidance diSCUHl!I the proce11 of 
information exc.hange between EPA and 

• Thnc l\l•Cl•nca• ,...,. 1Uu•d 11r.d1tr OS\\ £1t 
0.rw-c:H•• !\;11111b•" 1134.l and 1134 :. "'IMCl"~ly 

PRPs. includina requests for and 
rele11e1 of s1te-1pec:lfic information. 

Ill. Statutory Authority 

A S.ttlemenu 
Sections l04{aJ. l22(a). and W(e)fe) 

authortu .. ttJementa and establish 
certain conditiona for aUowiq PRPt to 
conduct or finance response actions. 
Section 104{a) authorun EPA to enter 
i.nto an qrHmeat with PRPs to allow 
PR.Pl to conduct or finance rnponae 
actions iD accordance with NCt:lon 122 i! 
EPA determines that the PRPa will 
conduct the rnponae acuon properly 
and promptly. Under 1tction 10.(a}. 
PRPt cannot conduct the RJ/FS unlu1 
EPA determines that the PR.Pis qualified 
to perform the RJ/FS. EPA contrac:u 
with or arranaes for a qualified person 
othe~ than the PR.P to u1as: EPA in 

overueins and review1ns the Rl/FS. and 
the PRP agrees to reimburse the Fund for 
the coats EPA incurs in oversnina and 
revieW1n8 the PRP'1 Rl/FS. 

Section l22(aJ 11malarly authorizes 
EPA to enter into agreements w11h PRP1 
to perform response act1on1 if EPA 
determinirt the action will be conducted 
properly. Section 1%2(a) 1110 provide• 
for EPA. when practicable and in the 
public interest to facilitate ntli1ment1 

· with PRPs to expedite effective remedial 
ac~ion1 and to minimize liti1ation. 

Section 122leJ(9) provides that no PRP 
m.ay undertake iny remedial action at a 
facility whe!"t EPA or a PRP pursuant to 
an administrative order or conse:it 
decree unde~ CERCLA hu init111t!C an 
Rl/FS unless the re:nediai action hu 
been authonzed l>y EPA.-

B. Special Notice Procedures end 
Jnf ormat1011 JU/ease 

Sections lZ%(e) and lZ%(a} contain 
provi1ions relatina to the special notice 
proceduru and the relffH of 
information to PRPs. Section 1Z.Z(e) 
providn for EPA to utilize th• special 
notice proc:eduru If EPA detmnine1 
that a period of nesotiation would 
facilitate an arreement with PRPs and 
would upedite remedial actions. 
Section 122(1) also prov1d11. for EPA to 
releaH certain information to PRPs. 
Such information inciudea. to the extent 
a ... ·ailable. the names and addn1H1 of 
other PRPs. the volwne and natuN of 
su&1taneet contributed by each PRP. 
and a rankiJll by volume of the 
sub11ance1 at the facillty. 1 ln addi~on. 

• Consrn• ~·ucl lhal "'-" .. y lie 
lilluia- 111 lM ..-aU.llli1ty of tafOftlllUOft 11 url)' 
ptia-. et die""'°"" actlOft. In ,.mcular. 
c.,... •le\l 11ui1 ll.' ~I/P'S 8"Qal •nee Med 
DOI o. ·~-n1f'd by 1nlql'!lllt1on 1111 ¥0h1me •114 
naturt of •Hit ano r1ni.111t 11 11111 1nl-.11on ~ 
llOI ..... 1.111. •I :ti. Jtlrl or Ill• '-J:FS. A ~nit 

thi1 section pro ... ides for EPA to make 
~ch information available 1n adunce 
of the special nonce upon request by a 
PRP in accordance with procedures 
provtded by EPA. 

1"uanC8 of a apecial notice trigers a 
moratorium on the commencement of 
certain actions by EPA under section 
10. or 1ection 10&. The purpose or the 
moratorium ii to provtde for a period or 
nqotiation berwnn EPA and PR.Ps. The 
moratonwn prohibits EPA from 
comm•ncms any re1ponH 1ct1on under 
HCUon 104(&). and an Rl/FS under 
MC:tion l04{b). or an action under 
NctiOD 109 for 80 day1 after rece1pl of 
the notice. U EPA delarminH that a 
"aood faith offer- bas been 1ubm111ed by 
the PR.P within llO days after rece1p1 of 
the special notice. EPA shall not 
commence 1:1 1c:1on under secnon 
104(1) or take any action aga1ns1 a:-:y 
person under 1ect1on 106 for an 
additional eo days or commence an RI.' 
FS under 1ection l04(b) for an addll!onal 
30 days. 

Under section l:2(e](Zl(1J. EP . .o\ rr.ay 
commence any adciit1onal other studaet 
or 1nve1tiga11ons authonud under 
aecnon 10.(bJ. includ1na the remedial 
d111sn. dunn1 the nqot11t1on penod. 
Under MCtion 122(e)(:J(C}. if an 
addiuonal PRP is identifi.cl dunn1 the 
nqotiation pt!nod or after an aaree::ier.: 
hu been entered into. EPA :n1y bring 
tha additional party into the ne1011a uon 
or mav enter into a sep1rat1 a~:-eeme:-:t 
with the PRP. Under secuo!"I l::?ltJIS). 
EPA is not prol:;tnt!d froszi \:r.ce:-1.>:...;::; 
a respons~ or enfcrc:ement aC!l":ln .:i::ir.1 
·U:e nepotlA!:on period when 1here it a 
significant ti::est to public health or ihe 
en\·ironment. 

Section l%2ioi) providt1 that if EP.~ 
decidH not to use t!\e 1pee11l notice 
proc:edures Htablished under aec119n . 
U%(e). EPA is required to notify PRPs in 
WT'ilinl of this deciaion alons "'ith an 
explanation why it ii inappropriate to 
use 1ucb procedures. Tbe decision by 
EPA to un or not to use the spec:al 
notice ;irocadu.-n i1 not l\:bject :o 
judicial te\;ew. 

IV. Wonnation Exdia.qe 

ihe exchanae of information betwee:: 
EPA and PRP1 is crucial for fai,::lit•t:::a 
11ttlemen11. Information axchanae 
should be an on1oiq proctll of 
communication. EPA 11111 iniom:atio:: 

llO!la ... ~"' .... .-.id be '"''·..-...i 
for '"91W ,.,,.. wllo laueli)' aMilCI lM 
..,..._I_ aad mfonna1- ... ~·- na•-:N 
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tM S..,...UIWI A-IMflll and •1,~1flnnUt1l>f' 
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obtained from PRPs to determine 
potential liability. 10 dettrmme the need 
for r11poru1. ind to 1upport the 
aelKtion of the l"tmedy. PRPt UN 

informauon obtained from EPA to 
orsaruze amona themaelv11 and to 
develop a "aood faith offer" to conduct 
or ftnanc:e rttpol\le actions. 

A. Information R.quesu 
EPA may requttt information from 

PRPI about v1nou1 acttV1tiH and 
conditiona under MCtioc 104(e) of 
CERCl.A and under MCtion 3007(a) of 
the R11oun:e Connrvanon and 
Rec:overy Act (RCRA). In addition. EPA 
may iaau,. adm1ru1trative 1ubpoena1 
u.cder aection 1.Z.Z(e)(31fb) of CERCU... 
lnCormauon commonly requested 
includea detaib concemina waste 
operahona and waste management 
pr.ctic:es. the type and amount of 
1ub1tanc:es c:ontnbuttd by each PRP. u 
well 11 the name of other PRPs that 
contributed substances to the site. 

Wormat1on requests should be i11ued 
u early u practicable and may be 
ilaued 11 a 11paratt letter dunna the 
PRP uarch proc111. as part of the 
aener.l notice letter. or through an 
admiru1tranve subpoena. A detailed 
di1C:UH10n about the UH or infortnaUOn 

E
quear letters and admtn11trat1ve 
bpoenas i1 c:ontainad in the 
rthcomina "Gllidance on Use and 

Enlorc:ament of lnformation Requests 
and AdmUU1trative Subpoenas wider 
CERCl.A ·11ctio111104{e) and 122(e)." 

The Rq1on1 have the discretion to 
dedde whether to ialiae an information 
reque11 11 1 separate letter dW"int the 
PRP 11art:h ar 11 a component of a 
1en1ral notice letter. laauma a aepar:ue 
information Nque1t l1tter in advance of 
the pneral notice may be advanta11ous 
In 1ituations wbare information from 
PRPt ii nffded to ct.tennine whether it 
ii appropriate to iaaue a notice letter to 
al&Ch partin. 

. Information Nqueata 1houJd be 
developed in accordance with the 
forthcomma pidanc:e on information 
requesu and adminiatrative aubpoena1 
H mentioned above. All iaformation 
request alilould alto indicate that EPA 
plant to vitoroualy enform lnfonution 
Nqu1111 with the new enforcement toola 
authonzed under SARA which include 
i11uin1 orden under HCtiOn 104{e)(5). 
Flnally. the information requnt should 
Indicate that it i1 the PRPa raponaibility 

·to inform EPA whether infonnation they 
provide to !PA ia conftdential and 
subject to protection under HCtion 
1ot{1) of CERCI.A. 

B. Information 1WJ1aH 
It ia important to aather and releue 

1ite·1pecific information to PRPs aa aoon 

a1 re11onably practicable. Gatherin1 
and rele•JUll •uc:h information Hrly in 
the proca11 will not only expedite 
l'espon11 and 1nlort:1men1 1cuv11ie1 but 
will help PRPI 01'11niZ1 and nqotiat1 
among thelbelv11 11 well. 

Al indicattci. MCUOn 122(e)(1) 
providn for the 1'111111 of certain 
information to PRPI to Ille extent 1uch 
information ia available. Silch 
information includes the 111m11 and 
addN1N1 of other PRPs. the volume and 
natw't or aubttanc:as contributed by 
each PRP. and a rankinl by volume of 
the 1ubatancu at the facility. Thi1 
information i1 to be provided to PRPs in 
advance of the apeaal notice in 
accordance with procedlU'll developed 
by EPA. 
Co~u reco,nized the litnitationt to 

EPA'a 1bility to make certain 
infonnanon available to PRPs. 
especially early 1n the response proceu. 
Therefore. tt111 in!ormauon can be 
rele111d only to the extent auch 
information it available. lf the R11ions 
have inlonna lion on volume. the 
R111on1 should develop volumetric: 
ranJtinp and should m.ake such 
information available 10 PRPt u soon 
11 pracucable. However. due to their 
prellirunary and 11lmmary narure. EPA 
will not expand resources to explain or 
defend any lilt or rank.ins. W.11 or 
rankinp relea11d to PRPs and others 
ahould·aiwa)'I contain appropriate 
disclaimera. 

The R'eaions are encoura1ed ro r1!11se 
inlonnation to PRPs as aoon Ill 
rea1onably poaaible. The ReJions may 
respond directly to individual PRP 
requ1111 for inlormalion. may uae the 
notice letters 11 vehicles to Nle1&1e such 
information to PRPs. or may utabli1h 
alternative mechanilm1in10me 
situations 11 diacuaaed below. The 
Resiom an 1uoqly mcourqtd IO UM 
the notiel lettera to relean ~t ... pecific 
IDformatiOn. In partiCl&lar. llM of the 
pnera1 nolic:e may provide a convtni111t 
oppommity to rele.,. information in 
advance o( the special notice pursuant 
to the atabatc>rY provt1ion that EPA 
rel1111 1uc:h information in advance of 
the apecial notice in accordance with 
procedum dtvtloped by EPA. 

Althoulh it i• ,.n1rally·pref1rabl1 to 
raleaN information to indiV1dual PRPs 
throqh nouce 11tter1. alt1mativ1 
mec:hen1am1 may be uaed ln 11111&1u&I 
circmuwu: ... For example. in 
imtanca where there art many PllPa 
and/or where there it a subttanti1l 
amount or information to be releaMd. 
the Jlea:iom may c:muidu makina the 
information available throuah a central 
mechanitm (a.1. thtouth a PRP ateertna_ 
committH if one h11 been fonn.U and tf 
the cornzn1ttff ha• alf"d to be a 

deariftlhouae for distributina 
infonnaaon to other PRPti. An 
altt1"4atiYI WOWd bt to indic.&te in the 
notice lener that the le8Jon hu 1ite-
1pecific infomuition that will be made 
available to the PRP• in a manner 
1pecili1d in the letter. 

V. Notice Lerten a.od N-sotiatioa 
Montorium far RJ /FS &Dd RD/RA 

Thil SUicianc:e Cl'HIH a ay1tematic 
procet1 for ia•Wna three Mparate notice 
Jette!'I for rwmtdial actioru. The three 
notice letters are (1) the 1en1rsl notice. 
(Z) the Rl/FS 1pldal notice. and (3) the 
RD/RA lptcial notice. Even lhoush the 
Rl/FS and RD/RA special notice letten 
are Mparat1 l11ttera. the are di1CUIMd in 
the aame Merion below since the 
content of th11e letters 11 basically the 
same. ln instances wher! the content of 
the Rl/FS and RD/RA special notices 
differ. 11parate 11cnons .re presented. 

Also. this guidance is wntten with the 
auwnption that each notice letter will 
bt iuutd in 11quence. Consequently. 
the l\lidance hH been llf\ICtured IO !hat 
certain information provided or . 
Nqu1111d in one letter 11 not repeated in 
a 1ub1eq111nt letter. The conttnl o( 
actual letters may. however. need to l>e 
modified in aituationa where th11 
proceu ia not followed. 

For example. there may be a situation 
where site actiV1till are alreedy 
underway and where the Rq1on ia 
Nady to i11ue the Rl/FS special notice 
but haa not i11ued a 1an1ral notice. ln 
this inltanc1. it would not be necnury 
to wail to 11nd the special nonce. unul 
after i pner1&J no.lice II IHUtd. 
However. it may be appropriate to . 
include certain 11pect1 of the pnl.nll 
notice into the special notice. 

A. Pl/rpoH of Nolie. /Attars 
n. pv.rpo11 of the pneral ~tiC:-. ii to 

inform PRPI of their potential liab1lity 
for funn response Cotta. to bttin or 
continue the procau of information 
uc:hanp. and 10 initiate the p:ocna of 
"iD.fonnal" nesotiations. ln addition. the 
,.neral notice infonn1 PRPI about the_ 
polliblt UH or the section 12Z(e) 1ptcial 
notice procadure• and the aubHquenr 
monuonwn and "formal" nqouanon 
period. 

The purpo11 of the 1pecial notice is 
1imilar to the &tneraJ rtotice. except that 
the apecial notice I.I alto "'8cl to invoke 
the 1tatutory moratorium on certain EPA 
actions and to initiltt the procen of 
"formal .. nqotiationa. Althousb the 
,.Mral notice don not tnaer • 
moratorium on 1111 EPA action and doe• 
not invoke • "formal" period or 
nqotiation. the 11n1ral notice ii 
expected ·to initiate a dialcsu• between 
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EPA and PRPa. l11uance of a senerail 
notice should be viewed u a 
mechanilm for 1n1tiat1ng n~t1ation1 
where11 i11uance or I 1pec1al notice 
should be viewed aa a mechan11m for 
concludif\8 nqohat1on1. 

The term "informal" nqotiation1 does 
not mean that such nqouauoru are not 
aenoua effort• to l"'lach a aettlement. 
Rather "informal" negot1.i1on1 refers to 
any neaotiallona that are not conducted 
.. pan or the neaotiation moratonum 
tngered by 111uance or a special notice 
under section 122lal. The term• 
"informal" and "formal" nqouauons 
a!"'I used to draw a distinction between 
nqohations which are and are not 
covered by the section l2:(e) 
moratonum. 

B. General Notice Letter 
Agency no11fica11on procedures should 

provide PRPs w11h sufficient time to 
organize and develop a reasonable offer 
to conduct or finance the response 
action. Toward this end. the Retuons 
should contact PRPs prior to issuing a 
section lZ::( e) special nouce by 1ssu1ns a 
general nouce le11er. 

1. Whether To luue Cenerai ~ouce 

A seneral notice 1-?tter should be 
i11ued at the vast majority or sues that 
are proposed Sor or li11e~ on the 
National Priorities U1t INPLI where 
negotiations for the Rl/FS and ROfRA 
have not yer been initiated. 
Circumstances where 1t may not be 
appropriate to issue the general notice 
include sites wher.-a notice pursuant to 
previous guidance was issued pnor to 
the reauthonution or CERCl.A or where 
the Re,ion 11 ready ro issue a 1pec1al 
notice at the site. Thete exceptions are 
important for min1m1zing any possible 
disruption to on101n1 act1\•111es. 

2. Timina of C.neral Notice 
The aeneral notice letter should be 

Mnt to PRPs as early in the proceH 11 
po11ible. preferably once the site bas 
been proposed for inclu11on on \be NPL. 
Early receipt or the pneral notice will 
ensure that PRPs have adequate 
knowledse or their potentiitl liability .. 
well as a rnliatic opportunity to 
participate 1n settlement ne,otialions. 
When a sepllrate information request 
letter has blll!n sent to PRPs pnor.to the 
pneral notice. the information requf!lt 
should be sent as early as po11ible to 
avoid any delay in i11u1ng the 1ener1&l 
notice. 

3. Recipients of Cenenil Notice 

General no11ce lettel't should be sent 
to all parues where there ii 1uffic1en: 
evidence to make a preliminary 
detPr"'TllnatlOn Of potenllal liability 

under section 107 of CERCLA. ff there i1 
doubt about whether a"·ailable 
inlormanon 1uppon1 111uance or the 
1eneral notice. 11parate informauon 
~u11t lettel'I may be sent to 1uch 
pames pnor to 111u1n1 the nouce. If a 
Federal apncy ha• been identified ., a 
1enerator at a facility not owned/ 
operated by the Federal apncy. such 
aaency should be routinely notified Hite 
other PRPs. 

U additional PRPs are identified after 
the ireneral notice but before the RJ/FS 
special notice is 111ued. the Regions 
1hould provide a general notice to those 
additional PRPs. If additionel PRPs are 
identified after 3eneral and special 
noticn are ilaued. the additional PRPs 
need not receive 1 1ener1l notice before 
receivtng the appropnate special notice. 
However. relevant aspects of the 
aeneral nouce should be 1ncorpor11ed 
into the special notice. 

Copies of the ge:ie~al notice should be 
provided to the Regional 1dm1ni1tr1ti\'e 
record coordinator. the appropriate 
State representauve. the State or 
Federal trustee if a trullee for natural 
resources has been desisnated. and to 
EPA headquarters at the same time 
notices are sent to PRPs. The copies of 
nouces to headquarters should be sent 
to the Jnform111on M1na3ement Section 
within the Prosram Manasement and 
Suppon Office of the Office of Waste 
Programs Enforcement (OWPE). 

Providing copies to the administrative 
record coordinator 1s 1mportant for 
en1unng that the notice i1 placed in the 
admini1trative record.• Providina copies 
to the State representative and the State 
or Federal trustee is important for 
en1unn1 that States are appropriately 
informed about po11ible future 
nqotia uons.' Providina copies to 
OWPE i1 e11ential for-permlttina entry 
into the Superfund Enforcement 
Trackina System (SE'I'S). Entry into Mta 
will facilitate OW' •ffort1 to track l.lte 
activitia and to "'pond to 
Consreuional and other inquirin. 
Dir9ct Reaional input or data into SETS 
on notice letter redpisnta ii planned for 
FY 11ea. 

It is not necessary to pro,ide copic. .. or 
each pneral nouce to the administrative 
record coordinator. State repreMntatiu. 
State or Federal tl"llstee. or beadquaners 
in instances where identical nonces are 
provided to multipie PRPs. Where there 

• A dltcua.1on ai-1 PIKlllS ftOltca letters 111 lh1 

'°""""'"'"' .. -~ .• '°"''"' '" llW fonhe01111 .. -Culclanc. Oft tM Act111111191,.u.-1 lllCOl'd for 
S.lecuna a ll.np0nae Acuon Uftd9r <:De.A- •1111 
10 lhe ,,..1111111 10 IM fOftl\cOllUfll 19Y- IO UM 

Nellftftlll C..11~· ""'"· 
• Sct11 P1n1C1p1111011 •II ""IOl18UOfll,. coWlfWd "' 

1~ f0ttllculft1t:r "ln11n111 C•11da,,c•,... 1.l'A·S:<111 
.... ,_,;, CtJt~' £.~fl)tl.lftlelll." 

are multiple PRPs at a site. a copy or one 
pneral norict with a list of other pan1es 
who have rece1,·ed the letter would 
suffice. 

4. Contents of wner.al Notice 

The seneral notice letter should 
contain the follow1n1 components: (a) A 
notific:alion or potenllal liability for 
raponae costs. (b) a discua11on about 
futun notices and the po11ible future 
UH of Special notice procedures. (C) a 
poeral di1cu11ion about silt response 
acnvilies. (di a request for 1nforma11on 
about the 1ite (if appropnate). (e) the 
release of certain 1i1e-specific 
ia!ormauon (where nailablel. ma 
di1cu111on about the ment• of form1n11 a 
PRP 11eertna committee. (al a nouce 
re1arding the development or an 
admm1str111\·e record. and (hi a 
deadline for response 10 the letter and 
information on the EPA representatme 
to contact. 

a. Potential liabilit}·: The letter should 
inform parties th:it they are potenually 
liable for response costs under section 
l07 of CERCl.A. including the costs or 
r.onducnna the Rl/FS and RO/RA. The 
letter should define the scope or 
potential liability and should bne!'ly 
n:plain why the ;iart1es ha \'e been 
identified 11 PRPs. 

b. Future nouce under section ZZ!(a I 
and 1ecuon 122feJ: The letter should 
Indicate that EP.4. will notify the parrr at 
an appropnate point 1n the future. The 
letter should specify that this notice will 
either be a secuon 122(a) notice or 11 

Hct1on l:Z(e) special notice and shoulll 
explain wh11 these notices are. 

The letter should indicate 1h11 the 
section 122(a) notice i1 a notice which 
infonn1 parties that EPA will not use the 
aection 12.Z(e) special nouc.e procedures. 
The letter should indicate that tht·nouce 
will provide an explanation for the 
decision not to UH the 1pecial nouce 
procedW'ft. 

Tha letter should alao indicate that a 
MCtion 1%%{e) 1pecia1 notice will invoke 
the nqoliation moratorium. The letter 
should make clear lhllt iuuance or a 
MCtion 1:2ie) special notice letter 1s 
discretionary and may be used if EPA 
determines that ult of such procedures 
would facilitate an aarnment and · 
expeditt remedial acuon. The letter 
should also explain the purpo1e or the 
apeci•I notice and the 1ublequent 
nesoualion moratorium. lnformin1 PRPI 
about the 1pec1al notiet procedure• and 
tht nttoti1tion moratorium wdl alert 
PRPa to pouibie future nqoua11ons and 
increHe their awarenHI or their 
opportunities for partic1pauon 1n 1uch 
neactiations . 
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c. SU. rnponH acti'rities: The le!ler 
lhowd 1uarally ~ the activitin 
EPA plau to Wldertak1 at the 1it1. 
Wliere appro11ri1t1, auch acuvttiea 
ahould include tcheduled start or 
complnion date1 for the Rll'F'S or RD/ 
RA. ln11&ncea where It may ool be 
appropn11e to proVlde at.an or 
completion d1111 include s1tuation1 
where tbe 1eneral notice ia i11ued very 
early in the proce11 and where apKific 
date• have not yet been tel or where it 
ii expected that 11rse1 dates are likely 
to ch1n1e s1gnificantly. 

d. lnformauon ~quest: The letter 
ahauld request 1nformauon on. 
subataocn aent to or present 11 the site 
ind the n1me1 or other PRPs punu1nt to 
MCtlon 104(e) or CERCI-A. ind/or 
HCtion 3001(1) or RCRA lf a aeparate 
information request has not already 
been i11ued. The content or the 
information request should be consistent 
with the forthcoming "'Guidance on Use 
ind Enforcement or lnformauon 
Requests and Admin11trat1ve Subpoenu 
UnderCERCl..A Sec!loru 104(el and 
l~eJ.'' 

e. Information ~l•ose: At a minimum. 
lbe letter should release lhe names and 
addre11es of other PRPs who have 
received the 11eneral notice letter. In 
addition. to the extent auch information 
i1 available. the letter should include the 
volume and nature of 1ub11anc11 
conUibuted by each PRP and a rankin& 
by volwne of the 1ubat1nces 11 the 
facility if auch information has not been 
previously releued. 

f. PR.P stttrmg committH: The letter 
ahould.requeat that the PRPs identify a. 
member of their orsantzation who wHI 
represent their interests. In addition. the 
letter should recommend thJt PRPs fonn 
a ateenng committee to re1>resent the 
sroup'a int1re1ts 1n poaaible future 
negotiations. The letter should indicate 
that e1llbli1h1ng a llHnftl committee ia 
Important for facilitat1n1 nesotiationa 
with EPA. 

I· Admmistl"tltin r.cord: The letter 
IDould be UHd a1 a vebide for in!ormmc PRPa of tba availability of an 
administrative record that will contain 
docwnentl which fann the ba1i1 for the 
Aaincy·a decision on the aelection of 
l'flmedy. The letter thowd indicate that 
the record will be open to the public for 
in1pect1on and comment. The letter 
1hould also provide information 
reaarding the OPftn1n1 of the record and 
where it will be located. 
,~ PRP JTspom• and EP.-i contact: Th• 

letter ahould encoura11 PRPa to notify 
EPA by a specified dale of their intereat 
to participate tn future ntt0tiauon1. The 
letter ahould indicate that PRPt may 
retpond •• a srouP throu1h a atnnng 
committee if one haa been formed. The 

letter ahouJd a1ao provict. a cul of! date 
""'"'°'"untal')' compliance with 
inform&W:an requesll (iC a request for 
information ia conlamed in the pneral 
no.Ucel. Aft appropnate time frame for 
the PRP retponN 10 an informanon 
request i1 pn1rally thirty daya from 
m:e1pt of the letter. F'uWly. th1 liner 
should provide the name. phone number. 
and addrH1 o'f the EPA rwpreaentatlve 
to contact. 

C. IUIFS and RD/RA SP«iol Notic• 
l.ettllrs 

Prior te EPA'1 conduct of lb.e Rl/FS 
and RD/RA. lhe Rqiom ahould either 
i.aaue the 1pecial nobc:e to PP.Pa or 
prti•tde PRPt with an explanauon why 
ii wu not appropriatt to uat the a~al 
nouu procadiu.1. l11uance of the 
1pec1al nouce tnagera a moratorium on 
EPA's conduct or the Rl/FS and 
remedial acuon. While the statute does 
not impoae a mor11onwn on EPA'• 
conduct of the remedlal du1Jn. the 
Asency will not generally conduct such 
actJVities dunna the moratonum. Tbe 
purpoae of the moratorium ia to provide 
for a formal penod of n11otiation 
between EPA and PRPt wher?the PRPs 
will be encouraged to conduct or fmance 
reaponae acuv111ea. 

The ne10111uon moratonwn may lut 
a total of 90 dava for the Rl/FS and 120 
daya for lhe RD/RA if EPA receivea a 
"&ood faith offer" from PRPI within the 
fU"lt 60 day1 of lhe moratorium. The 
nqotiauon moratonwn would conclude 
after 60 days if the PRPs do riot provide 
EPA with a "&ood faith offer:· 

The initial 60 day moratonum begin• 
on the date the PRPs receive the 1pec1al 
nonce via cutified mail. In matances 
where there 11 more than one PRP and 
PRP1 ara likely to reca1v1 the sptC1al 
nonce on cllilennt daya. the date the 
moratorium t>.ams ahould be Mven daya 
from th1 date the letters are mailed 10 
the PRh. In either cue. the special 
notice mutt make clear when th• 
net0tiaticm moratorium beFftl aDd 
ada. 
1. Wbethtr To luue JU/FS and RD(RA 
. Special Notice 

EPA haa th1 dilaetion to uae the 
special notice 11rocadurH wben EPA 
detenmntt that a period of ntt0tiation 
would facilitate an asreement with PRPa 
and would expedite Nmtdial actions. 
The Alency believe• mtmn1 into auch 
aesoliations would pnerally facilitate 
nttltments and plan• to utiliu the Rl/ 
FS and RD/RA 1pecial DOtice 
procedures in the vatt majority of ca MS. 

ThtN aN. however. 10me 
drcumlllnc:ea where it would pnerally 
not be a11propriate to UH auch 
procedur11. Such c1rcwn1tanc11 include 

(1) wbert pall dH!inp with lht PRPI · 
•troqly indicate they al"I unlikely to 
DflOllltl a nttietnenL (2) where EPA 
beli19" the PP.Pa have not been 
netotiatiq in Sood faith. (3) where no 
PRPa have been identified at the 
conclusion or th• PRP Hird!. (4t whers 
PRPI tacit the rnourcet to conduct 
mpoma 1ctiviti11. (5) whare ~ are 
cm,oinr neroriationa. or(!I) where notice 
letters .,.,. already tent prior to the 
reauthorisation of CARCL.A and onsoinr 
nesoaations would not benefit by 
ilauance of a special notice. 

Speaal notic:as may be i11ued for 
operable 1mit1 of remedial actiona. The 
teat for determinifts whether to isaue 1 
ll>tdal notice for an operable wut ii' 
11nerally the same 11 for !ull·aule 
remedial actiona. The 1eneral 
expectation ii that aeparate apecial 
notices will be issued for uch aeparate 
operable unit 11 long u 1sauing the 
notice would facilitate an ag1'tement 
and would expedite the remedial 1ction. 
However. 1pec1al notices may alao be 
issued for only major operable units or 
may cover a aenes of operable units 1£ 
appropnate under the crcumstancea at 
the lit1. 

For example. if 11veral operable uniu 
wW be c:onduclld at a 11tt 11 rela11vely 
1aparat1 and diatinct respon11 actions. 
it may be ap11ropriat1 to con11der u1in1 
11parat1 apeCal notice• which would 
tfiatr 11parata n.,ouauon 
moratonwns. U a aerie• of operable 
unitl will makt up a remedial acuon it 
may be appropn111 to 111ue lhe 1pec1al 
notice to cover on.ly the major operable 
unit!•t or to cover Mveral operabl~ 
units. 

:. Notifyin& PRPs When Not Appropri11te 
To J"ue Rl/FS end RO/RA Speciail 
Nouce 

In instance• where EPA decide• it ia 
inappropriate to illue tht special notice. 
~on UZ(a) providn for EPA to nouty 
PRh tn writina of that decia1on. Tbe . 
notice mut iDdicata the NHOM why 
the Reaion determined that iuuina the 
1pecial notice and entenn1 into "formal" 
nqotiations waa not appro11riat1. The 
notice ahould be provided to all PRPs 
that have been identif'1td to d1te 11 w~ll 
11 to the Rqional adnunistra11v1 rwcord 
coordinator fer placement m the 1'9cord. 
Such notices should be pro"·ided 11 aoon 
11 practicable. ln inltancn where the 
Rl/FS or RD/RA have not yet been 
initiated. the notice lhould be Mnl prior 
to tht initiation or auch acnvttiu 1f 
pos1ibl1. 

In addition. tht aection '1%!1a) notice 
1hould be llled 11 a velucle for 
lnform1ns PRPa that the ,Ateney will 
11tabli1h or hat tttabliahed an 
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admirutentivt l"tCord containil'll 
technical docum1n111119portin1 the 
Apncy'• deM1ian on tht selection of 
remedy. Tht nottct should indicate that 
the l'eCOrd is open for public in1pec11on 
and eoai.ment and 1bowd specify where 
tbt l'eCOrd will be or hu been locat.ci. 

3. 00) Role in Rl!FS and RDIRA 
Nesotiation• 

'T1te Regions 1hould notify the Chief of 
tbe Environmental Enforcement Section 
in the Department of )uttice (DOJ) pnor 
to i11u1ng special notice lettel"I where 
Anitment by a content dKt'H is 
contemplued. A copy of this 
memorandum should alto be proYlded 
to the Office of W111e Prosram• 
Enforcement and the Office of 
Enforcement and Compliance 
Monitonng in Headquarters. 

The memorandum to OOJ should 
indicate when the Region intends to 
i11ue the special notice. Because most 
Rl/FS nego111uons involve consent 
orders. notice to OOJ on the Rl/FS is not 
ordinarily necesnry. However. where 1 
tile is 1:: littg1t1on or where settlement 
by consent decree 11 expected. OOJ 
thould be nonfied at leut 30 days prior 
to iuu1n1 the RllFS sµec11! notice. In 
addition. where the re1oiut1on oi the 
matter by an 1dm1n11tra11ve order 11 
expected to involve a comprom11e of 
put or future rvsi:onH costs and the 
total response cu111 will e~c:eed 
IS00.000. DOJ is io be notified. DOJ's 
role will be to review the compromise or 
tbe claim pursuant to section 1Z:?(hl{l J 
but not to review the 1dm1n11trauve 
orderfor the RliFS. For RD/RA 
negotiauons. the notice sho1ild be sent 
to DOI at least 60 days prior to 1ssu1n1 
tbe RDiRA special nouce. The · 
memorandum should also identify the 
EPA Regional representa!l\'e DOJ should 
contact. 

In addition. the ReBiona showd 
couult with the Chief of the 
Enviro11mental F.nforcement Section 
prior to sandina a copy of any drafi 
c:ouent decree or any outline of a draft 
content dec:rn to PRPs. Tbe Refions an 
encounged to include • dralt con1ent 
decree with the RD/RA special notu:• or 
aoon thereafter 11 diacuted beiow. 

4. T'unins of Rl/FS Special Notice 
It la important that PllPa receive the 

Rl/FS apecial notice letter as aoon as 
practicable. or areater importance. th• 
latter must be senf sufficiently in 
advance of obligations for the Rl/FS ao 
that ne1otialion1 do not delay the 
initiation of the Rl/FS by the Fund in the 
event the n11oti1tion1 do not result in 
an 11rtemtnt providinl for the PRPs to 
conduct or finanet the Rl/FS. Timelv 
1'9c:aipt of the special notice will hi\:_ a 

•itnificant effect Oft~ f'RPs ability for 
maaninJful participation in formal 
n11otl111ons. 

The Rl/FS special notice letter ahould 
be sent to PRP1 no later than llO days 
prior to the scheduled date for iniliatifta 
the Rl/FS. The lclttdultd date for 
in1ua11111 the RifFS refers to the date 
funds will be obli1ated to commence 
re1po1a1 activities. A muumwn of 90 
days ii unportant for ensunna that the 
negotiation·mortoriwn does not delay 
inltiation of the Rl/FS in the event 
nesotiationa d.o not !'Hult in I 
Mttltment. The time for Nrvice by mail 
should bt taken into account. 

S. Timinl or RD/RA Special Notice 

The timtl\I of the RDIRA special 
notice lener will have a llfftificant 
impact on both the succesa of 
negou1tions and on EPA's 1b1hry lo 
move forw&rd with implementing a 
remedy without deiay. As indicated 
earlier. "formal" neaotiations punuant 
to 1peci1l nouce are nor the sole vehicle 
for n11chin1 11ttlemen11. "Informal" 
negotiations must occur thtoUJhout the 
process and in advance or the special 
nouce. To assure !bat "formal" 
nqouations art productive. EPA must 
in1uate PRP search and informauon 
exchange act1v1ti11 H well 11 
.. info~l" nqoti1111on1 as early 11 
pouible. 

The primary purpose of the special 
notice procedure• is to facilitate 
Mttlements through negotiation. A 
primal')' coneem in determininti when to 
ia1ue an RD/RA •?ecial notice 11 
"·ht!ther the~ is a likelihood that 
meaningful negotiations can be 
conducttd at a given st111 in the 
process. Another concem ia that. to the 
extent practicable. the ne101iations must 
bt scheduled to miflimize any dalay in 
th• mntdial dHiJn and remedial action. 
A ftnal concam ii that nesottations be 
carried out ln a way that don not 
\&Ddermine or have the appearance of 
andermiftinl the public partic:ipetioa 
procau .. 

nus JUidanca ntah'!ahn an 
approach wluch identifiH when the 
Rt1ions ftllllt pnerally ia1u th• RD/RA 
special notice letter. The Resion1 may. 
bowtvtr. adopt an aharnativa approach 
under appropl'iatt c:itcumataDcn. 
Appendix A contains illustrations of the 
tbrH appro.c:hn dilQllMd below.• 

• n. - ,.,ocl ~ill it. Wlewina 
dilcuA ... aacl .Uo&1ntec1 111 A~a A re11«1 
'"bwl caN" -~ ~- \'enout ,..,..... Md 
e11f-t 1ettV1llH 1n n!IKltd to be earned 
our witboll1 cleiay. For .. 1111ple. ti. pwlliic _, 

,.nod lull lO Ila r• all4 doee 11111 !al.a Ir.lit '"°""' 
1 poe"llie l&ltnaaon: 

&. C.n.ral Appf'OflCh: l•sue 1p.c1ol 
notic. wh•n ,..I.a•~ draft F'S and 
propo•«i plan for ,ub/ic comment. The 
Rlfiona 1enerally mlllt 111ue the RO/RA 
special notice when the draft fe11ibiHty 
study (F'SJ and propoatd plan ' are 
relaaMd to the public for comment Aa 
aho"-n in Appendix A. iuuance of the 
special notice with the release of the 
draft FS and propoltd plan trigers the 
initial eo day ne1otlalion mortonum. 
The inltial llO day nesotiation 
moratonwn bqinl al the 11art of the 30 
day public commenf penod and. m 
conjunction with the fir11 30 days of the 
80 day extended neso11abon 
moratorium. a ~ncu.mnr with the 
Record or Dect11on (ROD) reVlew and 
approval proceaa. The remaiz11n1 JO d•r• 
or the extended nqotiation moratonum 
i1 concUlT'ent wrth the inwal phues of 
the remedial design. EP.a.·s 1b1htv to 
11gn the ROD ta not 1ffec1ed b)" the 
duration or the negot1111on moratonu:n. 
The ROD ma)' be 111nt<f al any point 
after the close of the public comment 
penod and tht preparation or the 
re1pon11v1neu summary for the pub:1c. 

ln most cans. commenc1n1 formal 
ne,011a11ons 11 the Hme ume that the 
draft FS and pnlpoaed plan are rel•.lSed 
will properly balance the considerations 
stated earlier re!auna 10 EPA·s ail1l11y 1u 

conduct m11nmsful netc..uauons. to 
minim1u delay 1n i:nplement1n11 the RD/ 
RA. and 10 mainrain the inrerr11y of !he 
public p1rtic1pat1on process. Under t!'11s 
approach. fomal opportunity for PRP 
invoivemtnt would begi:i al an ear!y yrt 
concrete 1111e in the process. F.arly 
part1c:p111on may be espec1a!!y · 
ad\·antatieous \n s\luat11>ns where PRPs 
have not been -previously or 
1ubt11nn1lly involved 1n Rl/FS 
acti\'ities. ln addition. PRPs 1nd the 
public "-'OWd have knowledge of the 
po11ib\t ran1t or altematiVet throush 
the draft FS and propoHd plan prior to 
"formal" aesotiationa. Thi• i.n!omia110:1 
ii important for auilt1na the PRPs in 
dnelopiJll a maaninaful ··aood £11th 
offer" for conduc:tinl or financin1 the 
RD/RA. 

b. Altemati\-e Approoc!t: Issue special 
not1" prior to rwl•a1e o/ d:a11 FS cni.! 
prot>OHd plan for public comr.i.nt. 
Althoqh the Re1ions ger:eral!~· "·ill 
inut the RD/RA spec;al no11ce "hc!I 

'1'1le ~plan re"'" lo •lie out11c 
.. ~llOtl cloc1uutlt IM~G 11u~u•n• 10 
- 1~~··· '1"1111 ia & -·tes~I. llOft·IKftnae&I 
__,.r !Mt._, .... Ille 111•1'!11"'" 1r. the FS 
IN!~ 11111 """"'*'a ttr«! ••.• ,.,,,or EP.._., 
,,.,.,,... alleman•t. A - ae1111rc C•..:1111•"" l'f 
Ille ,,ofOMCI ,tan will be eot!•••M<: :• ·~· 
~ -Cl!Mllnce Ofl Doc11111e1111111 l">K•••Oft& 
er S..oarlvlMI s. ... ·· tref.ma 10 ,. 1:it • c.in 
C.:a4en'•· 
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the draft F'S and propoHd plan are 
relea1ed to the pubuc for comment. the 
!lesion• are encouraaed to iaaue the 
1pecial .cotu:e earlier 111 the pl'OCff• if 
this acbon would f1cillt11e the proapecta 
for l"lac:iung a 1ettlemen1. II a Region 
dloo1e1 to follow th.it approach. the 
Reaion 1hould include w11b the 1pec1al 
notice a summary or fact sheet or the 
altemauv11 EPA hu screened and the 
1lt1mativea the A,ency 11 CWTently 
con1iderin1. • 

Al shown in Appendix A. the RD/RA 
special notice may be 111ued pnor to 
EPA'a releaae of the draft F'S and 
proposed plan. l11uance of the special 
notice tnge!"I the 111111al 90 day 
nqotialion moratonum. The initial 
11eso11111on mor11orium ia concurrent 
with the review and release of the draft 
F'S and proposed plan. The 1n1ual 
11e101iauon moratonum 1s compleied 
prior to the initiation of the public 
comment penod. The public comment 
penod ia concumnt with the first 30 
days or the extended negotiation 
moratonum. The remaining 30 daya of 
the 1x11nded net1ot1at1on moratonum 11 
concurrent with the ROD review and 
approval proceu. The ROD could be 
1i1ned and the ne1011111on moratonum 
could be concluded 11 ai>out the same 
time. EPA"s ability to 11gn the ROD 11 
Dot affected by the nego11111on 
111oratonum. The ROD may be si8lled 11 
any point after the clo11 or th• pubhc 
comment penod and the preparation of 
the rnpons1vene11 1wnmary for the 
public. 

.ltl many cases. providing special 
notice at this early stage may be 
in1ppropn1te because too much 
wicerta1nty would ex111 about the 
rem~y to allow for mearunlful 
nqotiations. However. under other 
.cil'CWDltances ii may be appropnate to 
issue the special notice early in the 
proca11. e1pec1ally in 11t\Aat1ons where 
thsre ii a relatively small sroup of PRPI. 
ii is clear what the remedy iilikely to 
be. and.the remedy is not likely to be 
conuoveraiaL 

Where cirCWnatanc:es permit iuuance 
or the special nolic. at this early •tap. 
an advantqe to thia approach ii that 
the ROD revieW and approval proceu 
and the nept1ation 1110,.torium could be 
concluded at about the ume time. Th11 

• a.i.a• or a_,,.., rec1 ...._.en -
altmnle11¥et1 WI Ila,,_ beell IOWMCI ucl Ille 
ai-111Ne lAal IN beSlll _....,. 18 om,_..nl * feahi.aunc Mf0&1a-. •• uu. •rlY •!aft .. 1111 
PllMClial ....-. nu .i-t11111 .. u a:. -.NJ .. 
,.,. .......... llwir -..-~ .a.r· 1or 
_.,,Cl ... or llMftCllll I IMpoMI .- 11111 WIU 
M -..nan• for ..UO,... PV1ao.i1M 
altllMDVa Ille Ateacy II -ICNnlli 11 IM ..... 
'n.. a.,- llllould lllCllldl UN _,, of 
-'-" ... w feet -• 111 tlle .-W11ni1w 
~ lor Hell lllP 

would help aa1ure that cleanup occun 
as soon as ponible whether through a 
nqo11a1ed 11ttlem1nt or Fund-rmanced 
action. 1n addillon. there would be an 
early opportwuty to inform PRPs of 
vanou1 remedial altemattvn under 
con11deration by EPA pnor to EPA"s 
identification or the proposed plan. 
Early participauon may be 
adv1ntageo111 where PRPs have not 
~ previously or 1ub11&ZMially 
utvolved in RI/F'S actiVitiea. 

c.. Alternau~ Approach: l11ue special 
notlc. whtm th• ROD 11 1iJ11•d. 
Althouah the Regions genlftlly will 
i.,ue the RD/RA 1peClal notice letter 
when the drift F'S eMi proposed plan 
are released to the public for comment. 
there m1y be some linuted 
cireumstances where it is appropnate to 
iuue the notice later in the process (i.e. 
when the ROD is signed). Th11 1ppro1ch 
may bt followed. however. onlv where 
the Region can provide adequaie 
juatificat1on and where the Re11on hH 
obtained prior approval from 
Headqual'\ers. Approval must be 
obtained 1n wnting frorr, the Oirecton of 
the Office of WHre Provrama 
Enforeement and the Office of 
Emeraency and R1m~ial Response. 

As shown in Appendix A. under th11 
approach the RD/RA speoal nonce 
would not be iHued until the ROD is 
signed. Thus. the entire eo to 120 day 
negotiation moratorium would· not occur 
until the remedial design phase. 

An advantage to this approach i1 t.hat 
since the ROD would be 111ned anti the 
remedy would be selected ar the start of 
the RD/RA n1goua1.1on moratonum. the 
PRPs would know precisely which 
remedy the "lood faith offer" and the 
nqotiationa ahould focus on. 1n 
addibon. amce the neaonatlona would 
basin after the close of the public 
comment period. the PRPs eel EPA 
would have the benafil of knowina the 
public coaunenta. 

'nle major di1advant1111 to thi• 
approecb ii that th• neaotiatiOn 
moratorium would nol occur until the 
end or the proceu (i.1. not until the 
bqinn1na or th• remedial d11i1n phase). 
lllwna th• special no ti ca at thi1 point 
would create the p·eatnt potential for a 
1ubtequen1 delay m implemenuna the 
remedy. 
lnlWI~ where It may. however. be 

appropnat1 10 iuue the special notice 
lattr in the proceu (I.e. not until lhe 
ROD ii 1iped) may be where more time 
ii needed to conduct infonnal 
n .. otiationa. where tht 1it1 i1 
paniculatly complex. or where there i• 
an extraordinarily larae number of PRPa 
l•·I· hundreds of PRPI). Another 
example may be where there is little 

upecration th11 a Fund-financed 
remedi1l 1c11on will occur 111 the near 
future at an e11fo~1m1nt·lead 1111. If 
Fund-financed 1ctiviU11 are not 
expected 10 occ:u: and a later 
moratonum would facilitate cleanup. it 
may be leu important to 1niua1e ind 
conclude nqolia11ona 11rly 1n the 
procua. 

e. Rac.ipients of Rl/FS and RD/RA 
Special Notice 

The Rl/FS and RD/RA 1pec11I nonce 
letters ahould be Nnt 10 ell part111 
where there ii 1u.lfici1n1 evidence to 
make a preliminary determ1na11on of 
potecual liability under ucuon ?07 of 
CERCL.A. l! thert is doubt about 
whether 1vailabl1 1nform1tion supports 
iuuance of the RI/F'S and RD/RA 
apeClal nouc.es. separate 1nfonna lion 
request letten may be sent to such 
parties pnor to 1uum1 such notice. If a 
Feder1l 111ncy hu been identified H a 
1enera tor II I f1cllity Dot owned/ 
operated by the Federal agency. such 
a11ncy should bt rouunely notified lii.t 
other PRPs. 

S.cuon 12.Z{e)(2)(C) authonzes £P . .t, 10 
brinf 1ddmon1I pArt111 nuo 
nqo11auon1 or 10 enter into a separate 
111'ftment With partlll when aad111on;il 
PR.Pl are identifi~ dunn11 the 
c11onanon period or after·an 111'ffmen1 
baa been entered into. The Regiona m11y 
pro\ide 1 1pecial nouce to 1dd1t1onal 
p1n1ea if they are identified after 
iaauanc~ of the Rl/FS 1pec11l l\Ollc1 
letter. However. 111u1nce oi a spec11i 
notice to 1dd111onal par1111 wou!d nl.lt 
change the dura lion or the nego11111on 
rnoratonum. The special no11c1 mity 
invite PRPflo part1etpa11 in remaining 
neaotiauona. but would not extend the 
pre-exi1ung n11ouauon mor11or1um. 

Copin of the apecial notic:et should 
be provided 10 the R .. 1onal 
admirultrallve record coordinator. the 
appropriall State NPfHlntative. the 
S&ate or Fed1r.l 1n11tn if a tnastee for 
natural mources baa been designated. 
and· to EPA haadquarten at the same 
time nonces are tent to PRPs. The 
copin of noncea to h11dqu1rters 1houlu 
be unt to the lnform1t1on Management 
Sectlon within the Proaram Man11emen1 
and S11pPort Office of the Office of 
WHte Proarams Enforcement (0\VPEI. 

Providins copies ID the adm1n11tra11~·c 
record coordinator ii important for 
enl\lrinl that tbt notice to be placed in 
Iba mc:Dld. ProVidina copin to the Sta 11 
reprnactative and the State or Federal 
tnlllH ii important for enaunn1 that 
S&aan art appropnattly informed about 
pouible future neptiations. Providing 
cop111 to OWPE ii 1uen111I for 
pemuttin1 tnll')' into the Superfund 
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Enforcement Traci:int Sys:em (SETS). 
EnD")I mto SETS wU1 faczlilate our efforts 
10 track sne ac:tlY11lU and to rnpond 10 
Congru11onal and o&Mr inqmn.aL 
Direc; i\• penal input of data into SETS 
on notice l.tttr reClp1en11 11 planned for 
FY 198a. 

II i• not 11ecu11ry 10 provide copies of 
nch special not~e lo the admuliatrau"e 
record cooni1naior. S;ate repruamauve. 
Stata or Federal U'\Jstee. or headquaners 
in U11t1nc:es wbue 1denuc:al noucu. an 
proVlded to muiuple PRPs. Wbere t.bere 

..&re muLuple PRP1 at a site. • COPf of one 
apecial notica wit.b a li&1 of ot.ber paruaa 
wi.o have ree&lved the letter wCUlld 
suffice. 

7. Content1 of Rr/FS and RD/RA Sp-ecial 
Notices 

The RI.'FS anc! RD :'RA spec:a! notice 
letters. should c:onta::i the foiiowing 
components: (a] A nouficaucm of 
potential liability. (b J a disc:iuron ~bout 
the specWll nonce and sub.nquenr 
negot1a1ion moratorium. rcJ a discussion 
about the response activities to be 
conducted. [dl a copy of• state~t of 
work or worlc';)lan and a d:-aft 
administrlll\'t. order on conse:"!t f~ rl:e 
RJ/FS. (e) a copy of a draft consent 
deaee tar the RD/R.~ (if pouiblef. (fl a 
di1cmsion aboirt wtt.t comtitutes a 
"rood faith offer• for the RI/FS. (g) a 
discws1on about what comtitutes a 
··aoocf faith offer- for the RDIR.A.. (hJ a 
release of cenarn site-!pec:fic 
informanpn fwhere availabie and 
11ppropnate!. (i) a ce:r.and for r;ayiner.t 
cf EPA costs incu:i-ed to dare. (j) a 
notificauon about the adrr.1n1stra11ve 
record. and (kl a deadline fer resoonse 
to the letter and the name er the £l>A 
representative to contact. 

a. Potential /iabiJ1ty: The letter showd. 
1pec:.ify that Pith are potenti&lly liable 
for the co1u of conducting the RI/F'S or 
the RDJRA. A. detailed di1Q111ion aboat 
potential liability ia not necessary 
particularly if the Rl/FS Ot"RD/RS 
apecial notice references the pnual 
notice. 
• b. Spr-ia/ noti~ a:id formal 
n•1ot1auans: The letter should dilc:uu 
Ule purpoM or the special notice and the 
1ubsequent aesotiallOn inoratoriwn. The 
level of dtt11il will depend upon whether 
the PRP has received the pneral notice 
and whether the pneral notice provided 
an adequate diacu11ion. A.ta minimom. 
the letter 1bould make claar that EPA ii 
invibna PRPs to part1cip11te in "formal" 
n.,otiations for PRP conduct or the RI/ 
FS or RO/RA. and that this lenu 
ai&tosnatically aillft'I the formal 
n.,ottanon period. In addition. it is 
important that the special notice 
indicate tJM date the n11ot11tion 
moratonum will conclude 1n the absence 

er and in tbe event of 1 ·rood far th 
offer." F'inaily. the latter snoDld uplain 
that a c::ansent order or coa111M decree 
should be finalized by ~ end. of rile 
maratonum. 

c. IW6{1fltlM ac:tians "'lw c:onr:Jur:tMJ: 
The lettar sllculd identify the rtll)Cme 
activttia EPA. pl&m to condud at the 
site and pn>V1d9 sch.cm.d dam for 
inili.aq such adn"rttt• if app.roJ1nate. 

d. Statement of '"1rX or worltpkm tzlld 
draft adm1t1JStrrru~• order on conHnt 
for IUIFS 1pec1al notia: ni.. let12r 
1bo.Md provide • tta~m•at of work or 
wol'Xplan and draft adminiln..tive order 
(AO) on consent. Such informanoa • 
crucial to PRPs in their dl'91lopmen1 of a 
"1ood faith offer" to EPA for canciuclll1g 
or financma the Rl/FS and for uluznately 
f1c1ii11uns se1tlemen1.1. The Regioru are 
encoisased 10 provide t.be draf: AO on 
consent with the notice leuer if 
practicable. At a minrmum. the letter 
1howd conram a copy of the stasement 
cf work wrt.b the elq)CCtation that the 
draft A.O will follow as a.oon u 
practicabla.. 

L Draft cr:.'!Sent d«rH for RDiM 
s,,.c101 nouee: The leuer ibo\Wi car.tam 
a copy o! the draft consent decree if 
po11ible. It is important that PRPs have 
the dr&ft consent decree at the ~ o! 
nqotiations or 1oon therufter suiu t.be 
deCtH contains important information 
which wtl1-.11i1t PRPs in developuia 
their "aced iaith offer" to EPA. 

!. ""Good fa1t.i offer .. for R.J/FS: The 
letter should indicate that a .. aood faith 
offer" is a wri:ten proposal which 
demonsr:a:es the PRP's qualifi::at10n1 
and willingness 10 conduet or finance 
the Rl/FS. A "aood f1ith offer" far t.lie 
RJ/FS 1t:ould include the following: 

• A statement of the PRPs wtllinrneu 
to condut or financa tba Rl/FS wlucb ii 
pn1rally consutm:t with EPA.'1 
1taternent of work or work plan and 
draft achrunilu.ttn order on consent or 
proYidn· a sufficient buil for fl&rtber 
nesotiationr. 

• A paragraph-by-para.,aph response 
to EPA'r statement of work or woric;>lan 
and draft adminiatr:icve ordar on 
com ant . 

• A d..-iled ltatament of work or 
woriqllan identi~-ms how the PRPs plan 
to pniceed wtth the work: 

• A O.momtration of the PR.Pl 
technical capability to undertake tM JU/ 
FS. Thia shollld W:luda a rwquirement 
thet ~ identify the ftnn they expect 
will conduct the work or that PRPI 
idantify the procesa they will uadenake 
to 1tlect I ftrm: 

• A detnon1tn1tton of the PRPI . 
ftnancial capability to finance tht RI/F'S: 

• A 1tatem1nt of the PRPs wtllinptHs 
to nuubww EPA fort.be cot!• EPA 
incun 1n overseein1 the PRP conduct or 

the RI/FS 11 requ1m by 11ction 
lOt{a)(l~ and 

• The name. adchfta. and phone 
nwnbft of the peny or sttertnr 
colllftlittae who will reprnent the- PRPt 
in ut01iat1ons. 

I· "Coad faith offer• for ltDl!t._: The 
letter should inciicatt taat a ·toad farth 
offer" i1 a written proiioaal wlucb 
dtmomtratea the P~ qualifi~• 
and willinpn• to conduct or rinence 
tht RD/RA. A "rood faith offer" for thio 
RD/RA 1hou.ld include~ following: 

• A rtatemeru ~f the PRPs wilhngnen 
to ~nduct arftnmce !he RD/R.". wh1cb 
ii trncrally consistent W1tb EPA'• 
propoud plan or which prov1du a 
1uffictmt basis for further negotianon1 
in Uatn ofEPA·1 proposed plan; 

• A parag:aph-by·paragraph response 
to EPA'• draft con1enr decree. 1nclud1n1 
a l'91ponse tG other documents thar may 
have ti.en attached to the decree such 
11 a technical 1cope of work for t.b1 
proposed plan or •~11 or 
preau.lhonzation •Sl'ffments~ 

• A detailed "statament of work" or 
"woritplan· identify1nr, bow PRPs plan 
to proceed with th& worlc: 

• A dtmon.strauon o{ the PR.Ps 
tedWcal capability to UDd1rtake :he 
RI>/ltA. Thil should mc.lud& a 
requiremenl that PRPs identify the firm 
thty expect will conduct the work or 
that PRPs identify the proceu they will 
undenake 10 1elect a fimi: · 

• A dem~ns1ra11on of the Pfl.Ps 
capability to finance the RD.'R:\; 

• A 111 tement of :he PRPs wll!1:1gr.eu 
to reunbu:u Er.-\ for ;iu.1 resi;on$e a:id 
over11J}11 cos ts; 

• A di1cu111on about the PR.I's 
poaibOft Oil :eleasn from h101l11y onu 
reopeners to liability: and 

• Th& m.:DL addreu. and phone 
number of the pany or 1teennr. 
committat who will represent tt:e Pith 
in ntt0tia tiom. 

h. Jnfonnotion l'lift.r. To the aunt 
lllCh infonutioD is available and to the 
extent aucb anfol"lnltiOD bas not been 
pl'9Y'ioaaly releaatd. the letter should 
contain iD.formaboo on the aamet and 
addrnaes of other PRPa. t.be volume and 
ftlhn of substances contributed br 
each PRP. and a ninkina by YOhmrt of 
the subatancH at th• facility. Note that 
the reltaH of infonnation wttJl the PJ/ 
FSand RD/ltA special noticu ii not 
lnt~ to rwqWl'll the relnA of 
infonution pnvioualy pnn·ided to 
PRPs. 

L Dttmand for poytHlll: The letter 
should includ• a den:and that PRPt 
Nimbmsa EPA for tba costs the Awency 
baa im:urnd ill conductinl response 
aCtivitl.n 11 the 1itt pW"luant to aecllon 
t01(1). Tht letter 1hould uienuh· !!':e 
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ac&ion EPA llftd.rtook and I.he cott of 
conductint Ute actio"- Tht letter should 
al10 indicate ~I tht A11ncy 
anticipate1 expendina addiuonal fund• 
on act1\·111ea coveNd by lh11 notice and 
other 1pec1fied futw'I activities. Finally. 
th1 lener should demand payment of 
inttrell for put and fut~ response 
co111 incum:d by EPA pu"uant to 
section 101(a). Notice letters should not 
be delayed 10 obtain cost information 
whe~ 1uch inlormauon hu not been 
prev1ou1ly collected. . 

j. Admm1sll'Otive ~ord: The letter 
should be used as a vehicle for 
Worming PRPs of the availability of an 
1dm1ni1trative record containans 
documents th1t Conn the bas11 for the 
A1ency"1-cleci1ion on the selection of 
remedy. Tht! letter should indicate that 
the record is open to the public for 
inspection and comment. The letter 
should .;!su indicate whl!re the record 
will be or has been located. 

k. PP..P response ond EP.~ conloc: 
person: Thi! letter should t!ncourage 
PRPs to notify EPA of their interest to 
paM1c1pate in negoti:itions. The letter 
shouid 1ncic6lte th6lt PRPs may respond 
11 a group through a sreerins committee 
if a comm:ttce has been formed. In 
addition. the letter should pro\·1de the 
name. phone number. ilnd addrcu nr the 
EPA repruent:i tive to contar:t. 

D. Conclusion of N~otiation 
Morotor111m and !RadJine Manayement 
for Rl!FS a.'ld R.D/R.; 

Al the conclusion of th!! section l~(e) 
r.f!go:11t1on moratoriwn. the Reg.iuns 
should ftU\"I! a fully nesoti.aled 
adm111is.:::Jtivc order on con11en1 for thr. 
Rlf'f'S .,nJ 11 fully n~ohated r.muent 
decrff. br the RO/RA which ha1 been 
1is:ned b) 1he PRPs. A 1i;ned document 
i1 nr.r:e•sar:· to show that an 1greemcnt 
hH. in £111i;t. been re:ichcd. • 

At the conclusion of the 120 dal' 
moratorium fur the RDJP.A 1 
determination rriual be m.de on whether 
10 eontinaAe Httlement activiti ... 
whether the site should be daaned up 
uaina Superfund money. or whether to 
il\iti:ue a aeetion 108 enforcement 
ICtiOR. A continuation Of Mttlement 
acti\"itic1 m•y include aeekina an 
1.1Cllna10n to the uo day neaotUltion 
moratorium as·di1cuued lMtlow. or 
.ending a con11en1 decree to the 
Of!p.aMmc:it of lustier for loJs;inl in the 
1ppropri11 te di1tnct eouM. 

.,.,.S.\RA itUid.i- r.irc1n1r11nc a 
adllltflllll'llllve OfCer 11 """odf!d ID ~Mftd 
Aol11111\11tnnve Ol'dw. WIWUMp llftoi ~ 
M.1ma11·· U•l •nd Cordrllthlll • --""'' dectH 
111 -C..Kbllt:ll 1111 Of.flin, ("..inlft\I DeQN9 ID 
I lau- WH!e Caeet" (Mii~ I. 111&SI. 'nwt¥. 
l\INWMft ~,. bottfltl ,..,,,....J 10 1~..ck SA.A's 
,....u1.-11. 

ID instancet where an asreement hes 
been reac.hed and fwly neaotiattd but 
PRPt hive not yet obtained 1iptature1. 
it may be nece11ary to obtain 1n 
txtention 10 the nesonat1on moratorium. 
Ex1easion1 may also be necnary 
where the agrHment has not been fully 
neaotilled bu.tall major i11un are 
resolved •nd oulltandina iuua are well 
defined and final lquaae ii imminent 
Extensioru to th• neaotiabon 
moratonum can be obtained only in 
ceMain cin:wn1tances a1 discussed in 
the February l:Z.. 1987 .. interim Cuid1nce: 
Streamlining the CERCLA Settlement 
Deciaion Procau:· 10 

The timing of •J)Kial notice letters 
will have 1 s1sn1fican1 affect on 01tr 
ability to successfully concl1tde 
negotiations II the end or the 
moratonum p'::iod. The Streamlined 
Settlement Policy provides for two 
difierent processes for ob:aining 
extensions for the Rl/FS and RD/RA 
morator1wns. The policy indicates thilt 
1he Regional Adm1ni1tratar hu the 
discretion to tenninate or extend 
nego11111ons for the Rl/FS after 90 days. 
However. extension or nqotiations 
bevond ;in addilional 3-0 d1v1 should be 
11uthonzed by the Regional· 
Administrator on!~· in limited cases. 

Relaung to the RD/Ri\ moratorium. 
the Streamlined Settlement Policy 
provides for either Rctional or 
Htt1dqui1Mers 1pproval of an exlttnsion 
u11der cetta~n i:Jreum11ance1. An 
exlension to the 1:?0 d1y RD/RA 
mora:orium may be aranted !or a:i 
additional 30.da~·s by the Region11l 
Administrator wh::n settlement i1 lilccly 
itnd imminent. An additional Cl(tf1nsion 
beyond the lO da)·t may be •PP.rD\l&d 
only by th~ A11i1ta:u J\dministn1:or for 
the Office or Solid Waste a:id 
Eme,.ency Respnnse (OSWERJ and 
only in rare and extmordin:lry 
cin:wn1c.ance1. 

Thi• auiunce re-emphiui:us the 
importance or meetin1 th• 80 uy 
moratorium for tbe Rl/FS and the 120 
uy moratorium for tbe RD/~ To •id 
that policy. this tuidanc:e identtfi .. three 
circurns1t1ncct ,where the Rqional 
J\dmini11tr:nor a:id ,A.11is1ant 
Administr:itor lor OSWER may consider 
srantina such extensions for the RD/RA 
moratonum. 

First. ii m ... y be :1ppropri11te for the 
R91ional Administrator or the Auil~nt 
Administrator lo extend tht 1ZO cay 
moratorium for the RD/RA lf EPA 
Nlecta a remedy in the ROD which i• 
sitnifleantly different from the Apney·s 
at.ted preference in the propollld plan. 

1• '""'9 llVIJlllll'~ w111 tlltMll llllo1cf Ol'W!ll 
DiNcllv1 •W: 1. 

Thia could lnffft thlt tbe rocus of 
nesotia tiona could cha ftllt lllftlfica ntly. 
requiriQf •dditional tune to reach 
all'ffment with PRPs. 

Tht MCOnd example applies to Fund· 
IHd litn. It may be appropn1te for 1he · 
R .. ional Administrator or the A11i11an1 
Admiru1tr1tor to u11nd the 120 cay 
neaoli1lion montonum for the RD/RA if 
non~nforcement activities 11 the site 
(e.a. an exttnded public comment penod 
or an extended ROD review and 
1pproval process) cause a 1ignific:int 
delay in the Agency'• ability to move 
forward in implementina a fund· 
fuwieecl rn11dv. An txlenaion to the 
neaotistion moratonum may be 
npecially appropnate 1f there 11 reason 
to believe a nqoti1ted settlement 1s 
imminent. ln other words. if the Fund 1s 
not ready to move forward in 

implemenuns the remedy at the end of 
the 1~ day ncgouallon moraaonum 
there is no reilson to conciude 
nqoliations if there 11 reason to believe 
1n alfffment can be reached. 

The third example applies to 
enforumenl·lead sues. It m11y be 
1ppropna11 !or the Rq1onal 
Admuti1trator or the A111st1nt 
Administrator to extend the 120 aay 
nqoti1tion moratonum for the RD/RA 
after a aecllon 106 ht1g111on referral hi!• 
been prepared and referred to the 
Department of Justice (DOIJ for ilCt1on. 
le fact. the prepi!raUon 1nd refer:-;al of a 
ease 10 DO/ m•y be •n important 
mechan11m for pro\·1dina the necesailry 
impetus for ruchina a voluntary 
ietUemenL ln muny cases 11 muy l>t! 
appropriate to issue a un1h1ter;il 
adm1ru1trat1\'e order concummt with tht
ntferraL 

VI. Notice Llltters and Nepti~tinn 
Moratorium for R1mo\·al Actions 

The notica letter proces• far remo1:al 
actions differs from the notific~on 
proc:u1 for remedi1l action. A1 
ditc:utaed above. the notification 
procaa for remedial 1ctiont 1nvolvc1 
iuuance or throe notica letters. The 
notiftcalion process for removals will 
involve only one notice letter which m11i.· 
or INY not invoke the aec11on l::.:::ci 
special notice procedures 11 d11cu11ed. 
b.tlow. 

.-t Natic. Uttcf'I 

1. WhelMr To luue Notice for 
Removal.a 

'nle Reaiona should attempt to cont;ict 
PRPs pnor to initiauna 1 Fund.financeJ 
removal •ction to inform PRPt of their 
potential Jiabilily where EPA w1ll 1ncur 
response eotll or to secllft a pnv11e 
party NIJ!OnM· Thia 1uidancf! 
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tncourqes tht RestOM to Melt PRP 
l'ftponae U1rou1h a WT'itle=. notic.e feller 
but the Region1 may eon:act PRP's 
verb•llr (with a wntten follow.up 
notice). TITTi 11 COll.Ntenl With the 
1uidsnce on ··rnaanu o( Admill.istr&ti\"e 
Ordel'I for lrnmedlarw Removal Ac11ons
(Z/%1/1M 1. 

The Rq1ons mO"Clld issue notice 
letters to readily idenrtf1abl.e PRPI for 
removal aeuons in the vut ma1onty of 
caaea. The content of the notice will 
vary depeftdfrig w~tr' the notrce will 
be Ylld 11mply to notify PRPt o! their 
potential tiabiliry for an. action EPA hu 
already ra-ken or 11 abcnu m takL 
wh.!Mr tM notice wm be used to 
en=unge a pnnte party respo1ue 
Uugush ··infonn1l .. ltl'f0trauon1 (i.e. 
nqollations not rnggered by th.e section 
122(et ~1•1 notice ?'!'OCeduresJ. or 
wh~h.er the notice WTl! be used as 1 
mechanism for 1m-oitmg the se~1cm 
lZ:Z(e ~ s~ial nonc:e procedcre! whic:h 
provide for ··tor:nal"· nqouatrar.s 
betwun EPA and PRPa. 

:. When to UR Speaal Notice 
Procedures fc>r Removais 

The Region• should cazuider &WZ2J the 
section lZ:(el special notice proe&duru 
only for those remo\·als where the th:e&t 
is or a natw-e that is not necessary to 
initiate an ons11e remova! ac:.Uon for at 
least aix months. The -six month 
plaMin, time period'- begins once a ail• 
ev1luat1on i1 completed. This means 
th11 for the vut majoritv of removal 
actions the Regions will° not be required 
to \ltilize the special notice procadurft. 
It i1 not apprc9nate to utili%e sPKiill 
notices for most removal actions 
because the subsequent monuoriurn 
may interfere wtth the Agency's 1bilit)' 
to unplement the remedy in a timely 
manner. ln addition. ii m1y not be worth 
expendins the time and resoW"Ces to 
enter into formal nqotiations wberr a 
removal will be a relauvely short term 
and inaxpen.stve rnponH action. 

The Rqiona should include tbe 
followina factors in their determination 
or whether it ia appropn.te to lltiliu th• 
1pecial notice proc:ed1ant for mnovall 
with. six month planniq le1d limr. r11 
Whether viable PRPs ban been 
identified. (ZI whether tbt PRPs arw 
expected to r.spond favorably to the 
in\"itation 10 p1rtic1p1te in nqoti1tton1 
and to conduct or rin1r.c1 the remo\·al 
action. (3) whether iaJuance of the 
special notice could delay 
implementation of the removal action. 
and (4) whether it ma~· be more 
appropn111 to enter into ""informal"' 
nqotiationa 1n lieu of ""formal"" 
nqotialion1 under section 12!?(el. 

In determin1na the PRP, viabihty. the 
Re91on should inquire about the PRPs 

linancUil and ltchnic.a.l capability !or 
co11ductin1 and I or financing the 
removal action in an effective and 
timely ir.aMer. In determuiing the PRPs 
wi[lingnesa to underta.kt at fi.nallCI the 
remo\·al action. the Rq1on. should. at a 
m1nimwn. obtain a verbal aareement 
from the PRk pnor to iNIW\Ce of th.t 
special notice. Ui. dateeiDiruq whethe: 
the 1peci1l notice may del1y 
implement1UOft of IM remedy or in 
detennininr; wbelh.er to enter uuo 
"informal" rather than ··formal .. 
negouations. the Rqlo111 should 
c:cnaidar whether the HCUO!I ~tl 
n11otiation moratorium wow.d. uuan..t. 
With other Klivities aL the &ire. 

3. Notifrmr PRPs When Not Appn>priate 
To Utilize Sptc'ial Notice Procedurn for 
Removals 

£PA ·s decision on whether to use the 
special nouce proceduzes fo.r any 
resporue action is clearly discnuonary. 
Ho~er. section 122(a) re~es the 
AgenCJ tD n.ortfy PRPs in writin& when 
tha ~ncy decide• not to utilize 1uc.h 
pl'UC'edlln!s. The remo~al notice provides 
a convenient vehicle for in!ormin.a PRPs 
of EPA"• decision not ro uriliu the 
spec:.! norra procedures. The notice 
shouid. therefore. inform PRPs of EPA·s 
dec111on nor ta utilize such procedw-es 
when tlris dl'temli:Danon has been made 
and 11?o'11d pnmde an eicplanation for 
that decision. 

4. OOJ Jlole in Removal NtSoti•bcms 
The Refions should c:onl\llt With the 

Chier of the Environmental Enforceme:n 
Section of DOJ prior to"wuins a special 
nouce letter £or remo\·al actions where 
settlement b~· consent decree is 
contemplated. or where the settlement is 
expected to in\"olve a compromiff of 
past or fut1.1re.re1pon1e co1ts and !he 
total rapcmse co1ta will exc:eed 
S500.000. The Rf!licms should colllult 
with DOJ. pnor to releasmr a draft 
consent dacree to PRPa. 
I. TimiDI ol Notim for Removalt 

A remonl nOtice that don not Invoice 
tbt 1pedat notice proced!Uft aha.Id be 
provided 10 rRPs u soon as praeticable. 
For remo\":al notices that in\-oke the 
1pecial nottct proc:edu:n. t!w notice 
1hould be i11ued aa Hriy at possible but 
no later than lZO day1 before tbt 
ac:hedultd d11e for initiatiq tM removal 
action. The scheduled date for initianns 
tht 1'9moval achon is the date removal 
extramural cleanup contractor fundJ 
will be obli11ted and on1it1 cle1nup will 
b11in. 

The timin1 of a notice wbic.h in,·okn 
the 1pec:i1l notice proc:edura i1 cnucal 
because issuance or the notice 1Jigel'1 
the si:baequent 60 to 120 day 

mon&arium on EPA'cond11et oftbe 
removal action. (The IDOt'ltonum would 
111t on~y eo ca)·• i.n instanc:es '"'htre lht 
PRPs do o.ot proVld.t EPA with • "¥ood 
faitit offer""). J.uuina Uie special nouee at 
least U.O day• befon EPA will besU\ •.be 
removal IDMll"H teat .tba 1ub1equen1 t:> 
day moratoriwn does not affect EPA'• 
ability to implemenr the rH1oval ac:tJon 
in the eV"enl nqotiltlKlnl do not l'tl~ in 

an asz-mu1 fOf PRP caaduCl of the 
rem:Nal ac&icm. 

e. R.cipients of Notte~ for Remo, .. :. 

The r9!01o"a[ notice a.bou1d be 11:1 to 
all partln where than 11 IG!f1aant 
tvideaca to malLe a prelurunary 
detarmiu&&on of po&enual babdtty 
under Metion 10: of CERCl.A. U 1 
Federal qency has btt1t 1dent1!ied u a 
1enwator at • facility not owned/ 
opera&td by the Faderal apn~-. l\lrl1 
agency should be routtneiy not1f11d like 
othc-PRPs. 

Copics of remonl notices 1houtd be
provided to tbe R111onal 8Giru1"8tratrv1 
record coordlnalor. Iha appropn1te 
State.1"9prnan11hft. and to 
hudqaane~ Providinr copies to the 
admi:nistralive record COGP'Ci1n11or is 
important forensunnr th1t the nonce be 
placed in the record. Provtding copiu !'o 
the State reprntntanve i1 important for 
enallrina that St.tes are 1ppropnate!y 
informed about pouible fullft 
negotiations. 

Providinp copin to ttie lnformauon 
Mana1ement Stcnon within the Pror.sm 
Manarement ind Support OffiC!" of 1he 
Office oC W11te Programs Enforcemenr 
for entry into the Superlund 
Enforcement Treckins Srstetr. !SE'TSI 
Copies should be sent 10 OWPE 111 t!le 
aame time they are aent to PRPs. 
Providins copies 10 OWPE ia e11e::t111i 
for rac:ihtattnr our efforts to track Ille 
activiti" and to respond to 
Consreaaional and other mqvirin. 

It is not necenary to pT'Onde copies of 
eadr mnO'ftl notice IO tbt 
adminiltratfft record coordinator. Stale 
repraentatttt. State or Ftder91 tn11teL 
or beadc;ual'lftS in inltancas where 
Identical notic:n are provided '" 
multiple PRPI. Where there ire n:ult:ple 
PR.Pa 1t 1 11ta. a copy of one removal 
notice' with a liat of other p1rtit1 who 
baVI NC.1'1."td tht ltne: would suffice. 

'i. Contanta of Notice for Removals 

Aa indicated. the content of the 
removal notice will nry deJ»tnd1ng 
upon whether the purpose of the letter ia 
to 1imply tnfonn PRPs of their potential 
liability or whether the letter will also 
be used to provide an opportunity for 
PRP invol\·ement in n111ot1111ons either 
through "'in!um:a!"" or ··!om:ar· 
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nesottationa. ni. followin1 biahlisht• 
the componsnt1 that should be included 
in the thl"ft different t~ of removal 
notices. The specific content or each 
component or the removal notice 1houl<l 
be naentially the aame a1 descibed 
Hriier for RJ/FS and RD/RA ireneral 
and 1pec1;il no11ce1. except where 
ot.he!"WI ae •PC! ci Ciod. 

a. Nati~ of po~ntial liability: tr the 
purpose of the removal notice ia 11mply 
to inform PRPt of their potential liability 
and to provide nouce that the Agency 
baa or 11 t1bout to take a rnponae 
acuon. the notice 1hould contain the 
f0Uow1n1 componenu: a notice of 
po1en11al ho1bility: a dilcu111on about 
1ite re1pon1e acuvities that have been 
or will be .;onduclld at the 111e: a notice 
on the 1va1lability or an admin11trat1ve 
record: end a nouce pursuant to secuon 
l:::?(a J that the special nonce procedu~s 
will not be used. 

The not1ficat1on under secuon 1:?.Zlal 
should inform PRPs that the .-'.g!!ncy will 
not (or did not) use the section l:::?(e) 
special notice procedure• for this 
particular response action and should 
provide an expl1n111on for that decision. 
The letter should indicate that 11 11 the 
A9ency's policy not to use the special 
notice procetlures for ~emovals uniess 
there 11 a 11x month plannins lead time 
prior·tO the lnllllllOn of the response 
action. If the responae action does 
involve a removal with a six month 
plannins lead time but the Agency made 
a ca11·1pecific detemunauon not to use 
the 1pecial notice procedures. the letter 
should prcvJde an explanauon why the 
use of such procedures was detenn1netl 
to be inappropn;i:e for that particular 
resjX)nse ;1c11on. 

b . . 'Vot1r.e of potentic! liability and 
opportunity lO en1er into ·'in.formal" 
n~ouatior.s: If the purpose of the 
remoul notice is to infonn PRPs of :heir 
potential liability and to pro\.1de PRP1 
with an opportunity to enter into 
nesotiat1on1 with EPA without .involtina 
the 1eetion lz::(e) apecial n0t1c:e 
proc:edurn. the notice ahould contain 
the followin1 component1: a notice of 
potenti:il liabillty; a diacuaaion about 
1ite re1ponae activ1tin that will be 
conductel.I at the site: a copy of the 
1tat1ment or worit or woricplan and draft 
administrative order on coment: a 
notification pursuant to .ection 1:2(•1 
that the 1pccual notice procedures will 

not be uNd: a requnt that PRPt notify 
EPA w1th1n 1 •?Kified period of time of 
their interest to participate in 
nqouauons: a notice on the av~ilability 
of the admuu1tr1uve r.coni; and 
information on the EPA representative 
to con1act. The Hc:tion 122{a) 
notification thould c:onta1n the same 
information clis~aed in the precedin1 
paragraph. 

c:. Nouc. of potanlial liability and 
opporwnity "' •ntar tnlO ·1ormal" 
n.,otiauons pursuant lO uction lZ!/e) 
s,,.cial noti~ proudures: If the Puri>o•e 
of the removal nonce is to inform PRPs 
of their potential liability and to provide 
PRPI w11h an opportwuty to enter into 
nqotianon1 with EPA 1&1ing the 11ct1on 
1%2le) special notice procedures. the 
notice should contain the followins 
components: a nonce or potential 
liab11i t;-: a d11cussion about site 
response acuv1uu that will be 
conducted at the site: a discussion about 
the special notice procedure• and the 
ne901i111on moratonwn: a copy or the 
statement of work or workplan and draft 
admin1stra11ve order on consent: a 
discu111on about what cotUtitutes a 
··sood faith offer .. : a request that PRPs 
noufy EPA w1th1n a specified penod of 
ume indicauns their interest to 
pan1c1pate an ne1ouation1: a notice on 
the a\·a1labihtY. of the administ:alive 
record: and infonnation on the EPA 
representative to contact. The .. ,ood 
faith offer .. should contain essentially 
the same components as ciescnbed 
abo,,.e for the RD/RA. 
B. Conclusion of N~oliotion 
,\fort1tor1um and Deadline .'Hanageme111 
for R.emovais 

At the conclusion of the section 1%2(eJ 
ne9otiation moratorium for remo\'MI 
1cuons. the RetJons 1hould have a full1 
ne1otiated admiruatrative order un 
consent which b11 been si;ned by the 
PRPs. (Where appropnate. a 11gne'd 
sonaent decn• 1hould be prov\ded}. A 
lilJled adminiltrative order on conaant 
(or a consent decne) will show that the 
nesotiations have been 1ucce11fully 
completed. 

The expectation is that the 
ne1oua11or.s will be concluded 1t the 
end of the 120 day moratonum and tile 
Re;1on1are1tron1ly encourapd to 
conclude the negotiations within thi1 
period or l::ne. 1n in1tance1 where the 

net0tialiona do not retult in an 
aF'"fftenL the R111on1 may seek an 
extension to the 120 day moratonum. 
i11ue an 1dmuu1tr1uve order. or 
pl"OCNd with a Fund·financed removal. 
Noll that the Resional Adminiltrator 
may JrSnt an exten11on to the 120 day 
montonwn only In limited and 
appropnate c:ircwmtanc:H. 

C. Administrative Order1 and 
N.,ouauon Mora1anum for &mova/6 

ln most in11anc:e1. use of the 1pec11l 
notice pl"OCedure1 for removal acuoru 
will not affect exislin& policy on iuuint 
adnun11trat1ve orders for remov1l111nce 
tht 1pecial notice procedur.1 will be 
i11ued for only a small poruon of . 
remov1i1. For details on the Asenc}'• 
poncy on 1dmin1s1rauve ordera refer to 
the suidance on "Issuance of 
Adm1n11tratlve Orde~s for lmmed1ate 
Removals .. (2/Zl/84). 

It ii nece11ary. however. to modify 
exi1t1n9 policy 1n one respect. ln 
instances whe~e Re11on1 use the special 
noliu procedure• for a removal acuon 
and whe:-e 1ssu1nce of an adm1n11t.-ative 
order i1 necenary and appropr.ate. the 
Regions should not 111ue the order until 
the end of the neaotiation moratorium. 
Th11 ensures that the neaouauon 
moratoriwn will be u11d to :tegotiate 
volunt4ry settlements. 

vn. Dilcl&imer 

The policies and procedures 
establish.ci 1t1 th.ls document ue 
intended solely for the 9u1dancP of 
Govemmer.t personnel. They are not 
intended and can not be reliec! upon to 
create any nants. 1ub1tant1ve or 
procedural. e:tforceable by any paMy in 
liugation wirh the Unued States. The 
Agency restl'\'11 the n1ht to act at 
variance with then policie1 and 
procedure• and to chanre them at any 
tim• without public notice. 

vm. For Further IDfonnatioa 

For further infonnation or questions 
concem1n1 th11 1u1d1nce. pleue contact 
Kathy MaclCiMon in the Office of 
W11te Proaramt Enforcement at FTS-
41Mi70. 

a4.lllO COOi --
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Office loc.t1on and telephone munbft': 
Rm. 118. Cry11al Mall S2. 1921 
Jeffenon D1v11 Highway. Arlinaton. 
VA. (103-SSi-l!Oei. 

IU~MIHTAln' ~ltMA'nOllC Punu1nt 
ro 11c11on 18 of the Frderal ln11c:t1cide. 
Fung1c1de. and Kodentic1de Act (F'l.FRA) 
p· U.S.C. 136pJ. the Adminrarraror may. 
at hi1 d1scre11on. exempr a stare agency 
from any prov111on1 of FIFRA if he 
determines that emergency cond1t1on1 
ex111 which require tuch exemption. 

The Applicant has requested the 
Adm1n1s1raror to 111ue a specific 
exemption to permit the u11 of an 
unreg11tered herb1c1de. (: J·Z+C.5· 
dihydro+methyl.+(1methyle1hyl)·!'>
oxo-1H-im1dazol·Z·ylJ·5.ethyl·J· 
pyndinecarboxyltc 1c1d (CAS 8133~~-
51. manufactured as Pursuit"'· bv 
Amencari Cyanamid Company. on 
soybuns 1r. !-.11nnesora. lniormat:o:: 1n 
accordance w1:h 10 CFR Par: 166 y,as 
subm111ed as part of 1his reques:. 

The Appiicanl 1nd1cated 1ha1 
Jerusalem artichoke poses i. senous 
threat to the Minnesota soybean 
industry due to result11nt reductions in 
yields. This weed. if not controlled 
produces numerous tubers which lie 
dormant over winter and produce plants 
I.be following spnng. Only two 
-b1c1des (Paraqu11 and Roundup] are 
-Jelled for i:ontrol of Jerusalem 
ut1chokes in Minnesota soy~eans. 
eccording to the Applicant. :-.;either of 
these herb1c1des are sausfactorv. 
according 10 the Applicant. due. to 
required delays in planuns or ineffect:\•e 
applicauon 11ichn1~ues. 

The Applicant indicares thar w11!1ou1 
adequate control a JO percent yield los~ 
for sovbeans due to thrs weed wtl; 
result~ This would amount to 
appro1um11ely 1.4 million dollars. 
Producers are repon1ng th111nfe!tations 
an! increasing. and weed scientists are 
concerned that the week will become 
more widespread in the absence o( 
effective control me11ure1. 

Pursuit,,. will bt applied by pounJ 
po1temeJ'lence to the crop It I l'lllt Of 
0.08 pound acuve ingredient per acr1. 

This no11ce does not con1tilute 1 
decision b~· EPA on the appliClltion 
itself. The regulation• scv1mina HCtion 
18 require publication of l'WClipt of In 
1pplicat1on for 1 specific exemption 
proposing ult of a new chemical (i.e .. an 
active ingredient not contained i~•ny 
cumntly registered pesticide). Such 
notice provides for the opportunit)' for 
public comment on the 1pplicalion. 

Accordinaly. interelled persons m•y 
1ubm1t wntten views on this 1ubject to 
the Program Man&pment and Suppon 
Division at the 1ddre11 above. The 
•mments mu1t be received on or before 

Much 28. ttea and 1hould bear the 
identifyina ftOllllOn "OPP- 180i64 ... All 
written comments filed pursuant to thia 
notice will be 1v11lable for public 
iruipec:tion 1n Rm. 236. Cry11al Mall So. 
2. It the addrHI &iven above. from 8 
a.m. to 4 p.m .. Monday through Fnday. 
except lesal holidays. . 

The Agency. 1c:cord1ngly. will review 
and consider all commen11 received 
dunna the comment penod in 
determin1na whether 10 1Hue the 
emeJ'lency uempuon requested by the 
Minn11011 Oepartmenr of Agnculture. 

Dated: Ftbl"llary 28. tMI. 
Ed'"8 r. n.wona. 
D1rw:iar. Rpt11rrrJ1Jon 1#¥111on. Offict of 
Pnflc1d1 Pf'Oframs. 
(F'R Doc. 11&-~76 Filed 3-11-811: 11:45 am( 
~COO(-~ 
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Superfund Program; Mised Funding 
Seni.m1nt1 

AQINCY: Environmenral Prorection 
Agency. 
ACTION: Request for public commenr. 

IUMMA1tY: The Agency is publishing the 
9u1dance on "E\'aJu111ng Mixed Fund1n1 
Se11lements under CERCLA" todav 10 
inform th• public and to 1olic11 comment 
on theae types of 111tlemen11. Mixed 
funding. u desenbed. in put. under 
seeuon lZ2(bJ of the Comprehensive 
Environmental Response. 
Compensation. and Liability Act of 1980. 
as amended by the Superfund 
Amendments and Reauthorization Act 
of 1986 (SARAI (hereinafter referred to a 
"CERCLA") refers to three types of 
1rrangement1 1n whsc.~ money from 
po11n111lly responsible pnliH (PRPs) 
and the Haurdous Sub111nc11 
Superfund ("the Fund") i1 u11d to 
conduct 1 rHpon1e action. Th11 
JUidane• first d11c:ribes 1 proceu for 
determinina whether a settlement 
lnvol\linl nwted fundina in any form i1 
1ppropriat1. 11 the d11C1'ibe1 inut1 
iwl•ted to .. ch of the th1" types or 
mixed fundin1 indi,,·idu11l~. a1wf!ll11 
the procedure ,_quired for appmv;il of 
mixed funding settlements. 
D&Tlt Comments mu1t be provided on or 
befON'May 13. ltu. 
AODAlll: Comments 1hould be 
1ddrnted to Kathy MacKiMon. t.:.S. 
£nvironment1I Protection Apney. 
Office of W11t1 Propma Enforcement. 
Guidance and Overlisht.Branch (WH-
5%1). 40l M Strttt SW" W11hin1ton. DC 
ZOM(), 

'°" "6lmfU .wcHtMATION CONTACT: 
Kathy MacKiMon. U.S. Environmental 
Pro1ect1on Agenc». Office of Wute 

Prosrlllll Enforcement Guidance and 
Oven1A)l1 Brench. WH-527. 401 M Street 
SW" W11h1"1ton. DC Z046l. 120214~ 
mo. 
~INTAllY ..-oMIA'nOllC The tenn 
..nuxed fund1n1". 11 UHd in th11 
document. refers to three types of 
arnn9ement1 1n which the Covemment. 
at its discretion. 11rees to conduct 1nd/ 
or pay (or a pon1on of a rnporue action. 
ln one 1rnn1ement. 11 detcnbed in 
MCtion l~b)(lJ of CERCl.A. I.he PRPs 
egree to conduct the rnponae action. 
and the Covemment 111ffS 10 allow 
theae p1rt111 to bnng 1 claim 1g11n1t the 
Fund for a portion of t.h11r eo1t1. The 
proc:e11 by which the Covtmment 
a1l'ffl to allow 1 cl11m 1ga1n1t the Fund 
i1known11 ··pre1uthonu11on." 

1n 1 Hcond type of mixed fundin1 
known 11 a "cuh·out." the PRPs pay the 
Agenq· for a poruon of the costs in lieu 
of conducung the response action. A 
third type of mixed funding. known as 
"mixed work.'" involves an agreement 
which addresses the enttre response 
action. bur the PRPs and the A1ency 
agree to conduct ind pay for discrete 
portions or segmen11 of the response 
a cu on. 

The Agency supports the use of mixed 
funding 10 promote settlements and 
h111rdous s11e cleanups. These 
1ettlemen1s al10 may 111mplify the 
Covemmenrs litig1t1on of cost recovery 
e11e1 under section 101 by reducing rne 
number of PRPs to be sued. 

The process for 1valu111n1 mixed 
funding se1tlemen11 i1 b11ed. in pilrt. on 
the lnte:im CERCLA Settl~menr Policy 
(50 FR ~31). which pro\'1des aen cr.1cr:-1 
to naluate a PRP 1t1tleme:it offer !.1r 
less Jhan 100•, of the coll of 1 clea:iup 
at a 1111. For mixed fundU\8 settlemenu. 
criteria or particular importance incluiie 
the strength of the liabiliry case a1a1r.s1 
aettJors and any non·uttlors. th.e size or 
the portion for which the Fund will be 
re1pon1ible. ind other mi111alin9 and 
equit1ble rectors. 

The ute of mixed fundins does not 
ch1n11 EPA's nt1blilh1d cnteria for 
evalu111ng settlement offers. At 111ted 
in the Interim CERCLA Settlement 
Policy. liability under CERCl.A 1s stni::. 
joint and severe! unleu the PRPs can 
d11rly demon1tr1te tb11 the harm 11 thi! 
Ille it di\·i1ibl1. Thus. approval or a 
mixed rundina 111tlement will be a 
policy d1ci1ion. m1d1 in the 
Covenun1nr1 dilCNtion. baled on an 
ev1lu.tion or the totality of the 
c:ircwnst1nc11 in 11ch can. 

Mixtd fundinl Mttlementl repre11nt 
one portion or a eompreheneive effort to 
facilitate nttlements of enforcement 
lctions under CERCl.A. ln part1cul1r. <!~ 
minimis settlements (11etions l2ll1JJ. 
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connantt not to 1ue (1ectiona 122(0). 
and DOn-bindin& alloeationa of 
Nlpontibiliry (NBAR1) (NCtion1 
tZZ(e)(3)) may be used in conjunction 
with mixed fw\dina ... D\111\1 or 
incre&1aq the fieJUbility with which 
CERCA can• may be Httled in order 
to expedite dHaup1. 

The Aaency encoura3es public 
comment on th11 swdance. npec111lly 
related to particular types or mixed 
fwlclina 1rranpmtnt1. The Afeney will 
Nft"SIUlll thll interi:n Juidanc:e ID 
rnponae to public comments. 

Th• intenm ru1dance follow•. 
Date: Ftbniary 211. l!IM. 

J. W.Mc:K .. w. 
Aclilfl Au1stant Admini•tralDr for Solid 
Wa1t1 and £m•f'l#ncy IW1panu. 

Dair. Ftbniary U. 19111. 
11MMnaa I. Adama. Jr" 
Au11tont A.dmm1strator for Enforr:t!m~nt and 
Comp/lanc1 Monitoring. 
October ZO. 1987 

Memorandum 
Subject: Evaluating Mixed Fundin3 

S.ttiements Under CERCLA 
From: J. Winston Porter. AsS1atant 

Adm1n1stra tor. Office of Solid Waste 
and Emergency Response 

Thomas !.. Adama. Jr .. A111stan1 
Admin11tr1tor. Office of £nfurcement 
and Compliance Monitonna 

To: Re11onal Admini1tr111ora. Regions I
X 

/. Introduction 
Thi• document provides 1uich1nce for 

use >¥hen a party proposes. as part of a 
settlement negotiation. that both pn\'lte 
and Fund resources be used 11 a 11te. 
This t):pe of arrangement is generally 
referred to 11 1 "mixed funding" 
Httlement. Section 12l(b) or the . 
Compr1henaiv1 Environmental 
Response. Compenaation and 1.i11bility 
Acl. 11 amended by the S11perfund 
Am1ndmentt and Rea\&lhonzalion Act 
of:.* (hereinafter dted •• "CERCA ") 
pr<:·i1de1 explicit autboriry for the 
Goveni.meat to enter iato t.be11 typet of 
UTUll•menta. 

The primal)' pa1a of thit pidazsce an 
to: 

(\) Encourqe the Rlflcms to comider 
mixed fW\diftl 11ttle1111n11. baaed on the 
1tat\ltory approval of &MM MtUemeatl 
in HCboa UZ(b) or CERCLA: 

(ZJ Pre11nt a method lot Restonal 
enforcament penoanel to analyze mixed 
fundina in the context of a Mtdament 
offer. and 

(3) Indicate broad Aaency prefenncn 
by 1peeifyifta 1cceptabl1 and poor 
candid• 111 for miud fundina in pneral. 

Hi1torically. the tenn "mixed fundinl" 
ba1 been 1111d to dncribe three typel of 
arransements. Section 122(bJ(t) of 

CERCl.A dffcrib11 one mixed fundina 
arransement. in which one or more of 
the potentially responsible pertln 
{PRPtJ •are• to perionn 1 ra1ponH 
activity and the Asency 1grtt1 to 
reimbu.ne those PRPs for 1 portion of 
their re.ponn costs. ln such cases. the 
1tatute providH that the cost inc:utTed 
by the Fund be recovered from non· 
11ttlon when po11ible. 

Settlement •f!'91menu involvlns 
c:leanupa by PRPs and l"limbursement of 
their response cosu require the Aaeney 
to "preauthorize" the claim 111inat the 
Fund prior to the inibation of the 
reaponn action. The term 
"preauthonzauon" refen to the 
approval that must be sranted by the 
Afency prior to cleanup actions if a 
claim for respona1 co1t1 ii to be 
c;omidered a31imt the Fund. U 
preauthonzauon is granted. it Hl"YH as 
an .-'.1ency commitment that if response 
costs ue conducted pursuant to the 
settlement agreement and the costs are 
reasonable and necessary. 
reimbunement will be nailable from 
the Fund as dictated by the 1,reement. 
111bject to the l\'ailability of 
approprtated monies. 

Two other kinds of aettlement 
•sreement.s also c:onautute forms or 
aux1ct funding. buc do not rsqwn 
preauthonzauon. Secuon U2(b)(3) 
describes one type of arranpmeat in 
wh1ch.th1 >.sency conductt &h1 responae 
action and the PRPs pay th• Apncy for 
a portion of the coata. Thia type of 
nttl1m1nt 11 known 11 a nttlement for 
cash. or "cash-out." A third type of 
mixed fwtdir.g. lutown •• "a11xed work." 
involv11 an agreement which addre1111 
the enllrt response action. but the PRPs 
and the Agency agree to conduct and 
pay for discnite pomoru or Ht1ment1 of 
the response action. The term "mixed 
fundina". as :11ed in this document. 
applies to any of the aforementioned 
typea of Mnlemenaa.. Jt 1howd be noted. 
however. that HCtion UZ(b}(4). . 
c:oncenuna funuw oblipuon of &be FWld 
fo'r mnedy failure. only appba to mixed 

. fv.ndins in the form of prHutboriaabcm. 
u daaibed iA NCtion UZ(b)(1). 

N. noted aboft. tbe 1111 
Amendm•ntl to CERCA included an 
explicit ltltutory authorization or miAed 
fwMlinl aettlementa. Prior to thne 
Amendments. the primar)• document 
which. made referenc. to mixed fundina 
waa the Interim CERCA Settlement 
POilc)' (.SO FR 5034). Thia policy .. , out 
ten criwria to UM when " .. luatiq a 
aettlement offer for le11 than J°'"' of the 
coat or clHnup at a 1tt1. In mixed 
fundina settlements. the PRPI aaree to 
p.y for a portion of the re1pon11 coat. 
and may conduct 101M or all of the 
respon11 action. 

A ujor portion ~f this 111idanee 
addruaet the application of the lntcnm 
Settlement Policy ro mixed fundina 
11ttlement1. Section n outlin11 the kev 
prineipln underlyina the Agency's · 
lntenm Settlement Policy. and the role 
of mixed fundint within these 1eneral 
prtncipln. Section Lll t"'tn provides an 
approach for applyin1 the ten 11ttlemen• 
c::itena to mixed fundina 11ttl1m1nt 
offen in aen1ral (e.a .. Without retard to 
any apec:ific fundina 1mnaem1nt.) This 
Mction fil'lt hiJhli9ht1 facton of key 
lmporunc:a to mixed fundina 
aettlements. and then 1ug11t1 the 
A.aeney's prererenc11 1mon1 vinous 
combinatioru or theae factors. 

Section rv identifies critena to be 
aNd to determine if a partii:ular type of 
mixed fundina is appropriate for 1 site. 
and then li•U 1econd1ry con1iderations 
related to all mixed fundin1 settlements 
~ction V outlines the general pror.edure 
for review and appro\'al or mixed 
fwtd1n1. 

11. TM &le of Mixed Fundin1 1n th.: 
CERCJ.A Cleanup Pro1ram 

The Interim CERC1.A ~ttlement 
Policy identified negotiated priv11e 
l'llponse actions 11 an essenual 
component of the Aaenc~•s overall 
prosram for obt1inin1 cleanup of lhe 
nation's hazardous wute 111es. Thi~ 
proaram. to be efitctiv1. depends upon a 
balanced approach. which tncludes a 
mix of Fund·financed cl11nup1. 
enforceable Mttlement a1reements 
reached through negohauons. and 
lirtaation. Expeditious cleanups re11cl'led 
throuah nqotiated seulements are 
prwferl'ble to prot~acte::! Jiti;ation. 

Section 12l nf the 1986 Arr.eml!mc~ts. 
which is de\·ored enurrh· ro ~i:ttlf!m!!lt 
iaaues. indicates Consre~11or:ill 
alftmurlion of the emphu1s in th,. 
Interim Sltllemenr Poi:c\· toward 
increased nexibiliry in settli::s CERCl..o\ 
cun in ont.r to expedite cleanups. Lilu 
tU Interim Settlement Polley. 11c11on 
m covert a wide ran9e of mechanisms 
daiped to promote 11rrlemen11. Zn 
partic:ul&r. In seclion 1%2{bl. Col\IT'H• 
ac:knowledpd the need io cunsuJer 
11ttltmenu for 1111 tban 1()(1'!1, or the 
c:osu of el11nups" • • • by using 
IDOftin from the Fund or. beh11lf cf 
partin wbo are unknown. in10l'l.·1nt. 
aimilariv anavail1bl1. or refuse to 
aettle.M (See the Conference Repu!'t on 
Supetfund Amendments and 
Reauthoriu tion Act of 19M. 99 Con; .. 
Zd S.11. Repnrt go..eez pp. 183. ZS! 
(U.J). 

The Aflncy encour1111 th• uae of 
mbced fundina to promote 11ttlement 
and haurdou1 site deanup. For 
example. preauthori%1t1on nffett the 
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adv;anta .. of PRP performance of the 
ruponae IC:tivity 1nd fundinl of I 
1uh111nu1I portion of the rnponae 
co111. thus connmna Alency rnourcet 
fo1 ... 11 other 1i1n. in 1ddition. section 
l?Zlblltl requires tht Apncy to mike 
all r111on1ble efforu to recover thete 
cosu. The Aaency will therefore pursue 
nonaettlul'I to mike the Fund whole. 
unleu it would be unw1m1nted ro 
undertake such efforts. To the extent 
that mixed funding reduces the number 
of PRPs to be sued in such cost recovery 
eases. it will also reduce the Agency·s 
co1t1 for litia111on. 

Suppon of mixed funding u 1 
settlement tool. however. does nor imp!\· 
1hu tbestandard and scope of liability· 
under CERCL.A has eh;ingetl. As 
tstablilhed by court dec1s1ons prior to 
the 1986 Amendments. PRP lii1b1li1y 
under CERCl.A remains strict. 1oin1 C1ncl 
sneral. unless the PRPs coin clearlv 
demonstrare that the ham: a: the s;!e is 
d1v1s1ble. Thus. the Asenc~ w:JJ assess 
m1J1.ed funding set:lemenrs in a manner 
COnStSlenl With !he lr.teritr. $~1tJemenl 
Policy. where compiere cledn;..? or 
1.ullec1ton of 1~ of costs ~er::a1:is ii 
prrm11ry goal. 

For example. the :\sc::~y "".:: ::ur 
d;:Jpro\·e mi~ed funci:ng s1r:-:p;~ on 1hr 
hRSIS !hilt I Share or WilSte~ nl '1 Site 
ma~ be at:ributable to wn u:ii-.nown ur 
nnanc1ally non•Vliible p1my Tht 
Agency may conduct lln allocallon or 
liabilily among PRPs ar 11 srte. or may 
evaluate the PRP"s iillocatiun ond iillow 
\'Olume to be consrdured ilS one factor 
u)ed 10 assess the re;15or.dbiPncss.or in" 
PRPs· orft:. t-lowf!\·e:. :he u\.,d .. hd11; nr 
:!:e umuLi1il of dO~ Funu-fin .. nr.1ng fur,, 
.,,1rtit;ul..r site w;ll'r.ul be dt-nr.nrlrnt 
-nlelv on consi~:er.::\' w;::: .. ;":\ 
rnlunit:im: or "£111r·sht1re" ,jil;;1.wt11111. 
Tilt Asency mily. ilS 11 pol1q· 1kt:s1un. 
i.letermine that m1xr.tl funding 1s thr. IH!!i1 
method tu promote cleanup at 11 
p11rticuldr site. based on the totality of 
the circumatances. Mixed !undin& 
llhould be viewed u one tool 1pproved 
hy Consre11. to be 11Htt to promote 
!ICttlementll in the COnte!'l.t or :he HiSlflll( 
Interim Selllement Policy. 

St!ction tZ:? nlsn cnnt11ins lf!ttlemrn• 
;.o:o\'OS1ons relilu:d to: l•l th mmimi~ 
,1•1tl&men11 1sccuon t2%(JJ). in which 
:••irises who Rre liable for only e minor 
p11r11on or the hazard or cost of cleanup 
.i1 .. site muv rcsol\'t their liuuility to tht 
t;u,·emmeni in an expeditid procets: !bl 
non-bindins 11locat1ons of l'lttponsihilit~· 
f~BARsJ. (section t22leJl3TI. which 
involve• diJcreuon;1rv EPA 11Jlow.tion 
uf the 101.iJ ,.1ponse coilll iunun1 PR~ 
·•I 11 airr. and fcJ coven1nts not to sue. 
:"!ttinn t%2(f)J. in whir.h th" 

Covemment 1gl't!ft to ccmun rele11lf!t 
Crom liability ilt a site. 

These tel\lement mechanisms mlly 
innuence the decision ilS to whether a 
settlement shnuld include mixed 
funding. Thus. the use or miiiP.d fonding 
at a site should be ev11luHted both 1n the 
context or leCllon \?Z II I whole. which, 
encour.ges sertlement 1n gener11I. as 
well H 1ndiv1du11I IP.Cllnn 122 sertlemenr 
provisions and their l'.'!!lcvanc:e In the 
proposed mixed fundin11 settlement. 

For further 11uid1rice on these 
settlemenr prov1s1ons. see "Interim 
Guidelines for Prepanng :-.on-B1ntl1ng 
Preliminary Alloc•lions of 
Responsibility (NBARJ." 52 FR 199'19: 
··1111enm Guidelines on Seulements with 
/k Minim1s Wute Cor.ttibutol'I under 
Section 122(g) of SARA.~ Adil ms/Porter 
June 1.9. 1987: ··covenants ~ot to Sue 
Under SARA." Adums/Por!er )ulv 10. 
1987. 

Ill. Assessment ,.r .\Ii ~er! F;.·.w:n'*i 
Se11Jemen1 Pr.;posals Cs'"S 1t1P. tf:1t!!'1rr 

Settlement Polic;- Cruern 
In the t\·aluar•on of a prvpuseu :nixed 

funding settlement. Ager.cy enforcement 
personnel should first fut:us or. the 
quality of the overall sertlemenr offer. 
Thu5. the initwl de1e:-m1::c.t1on in eilch 
case will nor bl! whet!':e~ a p11r111:uiilr 
type of mixed hind:ng s~ oclc bl! used. 
bu! whethl!r the untleriy1n~ offer for 11 
milted fundins settlement 1s a 1ootl une. 
This de1erm1r.1111on shoulcl be :nilde b~· 
applyin:; Che lt!l selllemenr cntr.rra 11c1 
out in th~ interim Sen!e:nenl Pnlir.y. 

The factors a!ld hypo:h1:1tc11i 
e1U1mples se: fu:th below prornlt: 
g~1u<1nr.c ilS to i".ow to a~;:>'! IMt< lt::-: 
s1:::!c:':'l~n1 cr1;;·•10 to SPl:tcmer.: oiJ.,r~ 1!" 

wh1r:h I'RI's 1-:;,,·c rifoue:r.:rd "ome rwm 
o! m:xed funtl11:s. The .~i.:rr.r.y LJ1.11·s n111 
in11:nd to li:nn t!le a\·wd111111.1\· ui rr.1,1:cJ 
Fundin; to the !osc:l p11t1erns cies1.r:!1ctl. 
below. but r1:comn1ends the follo"·in1t 
1pproach as ;a meilns of fueusir.~ th~ 
analy1i1 of the settlemenL ReJionll must 
continue to consider the totality of the 
eitcumst.linces fur 111ch mi:"rd fumlrn11 
aettlemenr offr.r. 

ln seit111nurr.1 1>Cf1rs in which 1111) form 
O( mixed funUiftl ia proposed. f11ctDl'I of 
primary irnpon11nce include: 

• Stren11h or the li11uil11y CUii' .i:~·11n1il 
settlor1 and 11nv non-seniors. Th11 £i1ctor 
inch1d11s: · 
-1.iti&•live risks in pi'oct.'Ctlin11tu1ri11I 

1111n1t Httlurs. and 
-The naturt or the CAiie rema1nill)I 

a1ains1 non-seulors after the 
aettl1m11nt: 
• Co\•emmenrs options in the t\'unr 

uttlement neso1i111lions.fail 1•-i·· if 11 

1111• cott•1h11r't will be available for 11 
Fund-iHd 1ction ): 

• Siu of the portion or opcl'lbl:: uni! 
for which rhe Fund \V1ll he rtspons1bl1: 
{or the 1mount of the PRP's offer): 

• Cooc1-r11ilh nt10lii1taons 11nd 
cooper.lion of settlers and orl!er 
mitsg.iltng ;ind equitilblt foclc!'S 

The following exwmplcs 1nc:c111e 1h1: 
eombinahons ol the IUO\'! r .. ctors which 
m11y be considered acceptable 
c:<1ndid•tes for any type of mll1ed 
funding. and those cases cons1derecJ 
poor candidates lor mixed funding: 

Acceptable Candidiitet lor Mixed 
Fllftding 

The besr canditliltes for mum.I fund1nsz 
ue cues 1n which the lollo"·1ni; 
features art present: 

• The potenltiil portico or opero1ble 
unit to bt covered bv the FWld 11 sm.11. 
or the setllrna PRPs oFler a subs1ant1i1l 
poruon of the total cust or cleiinup. Ir. 
this conte.itl. sub1u1ntsi1l p1.1r11on m&1 )I lie 
defined e1s ii comm11men1 br the PRf's 11') 
under:ul..~ or fir.ance • predom;n•r.: 
portion of the 101.:! remed;a: ilcL::ir..' 

• The Covemmenr has .:i Slron·g c.isc 
11gains1 fin11nci11ly viable non-se11l1ni; 
PRPs. from which tnt Fuou poruon mRy 
be recuvtred. 

'11\.'hiie lhlS comb1n;it10~ Qf factors 
represents the op11mu:':'I conci111ons 
under which m1xe<i funr.:1n8 may 01' 
appro\·ecJ. Ciilies wdi more ryp1c-.ii_1· 
1nvol\'e ont or more \·an1111ons or this 
scen;mo. Thus. the Attenc\· an11cip"tes 
thill a r11nlle uf cues wil! i>e cuns1dered 
11ccep11hle cand:d111es for r.11.\ed 
fllftdina. The following e~11mpies 
indicatt the c1reums11nce~ i:::cie~ wh:r:!': 
a rn1xed fur.dina se11Jl':r.1·:·: :-::a~ 
reoresr.nt thr· Go\'r~:-:,..r:~· • r·~1 .. 1 ri·ci 
altcrnat1\·e. 

E:cc.--::::i1· tu:~·.~ ~t;-1u··~ 1..-:0- .... 1:.:•1o;:"'' 

po1enr111I ~ .. r::u~s nli:~ :r..: ·'::1 1\'r•c!- 1n 
fu\'or uf li111:w11cn. 1rspcc:.:ii1 :f 1t:1: c:•tl>r 
ap;11nst nun·M::tlors 1~ \\t:.:i... 1 luwe\'t<r ... 
mixed run:l1r.0 s1:1t!emcn1 :':'.;.~ s:.:! Jor 
accepli1Ult! u;>nn !\'al.oil\;~~ ,,f 
1ddition11J f1etol'I. sucll 11ii: 

• The sertlin:; PRPs off~r 1u 1:u11duct. 
· or pay for 11 ~ubsranual ponion of :!le 

l"lsponse: 
• Public 1ntl!rt:1t considcmt111nK 1 ... 11 . 

ir aettlemenr would e'.'lpedile eleo11:iup 
and/nr :1ll!'r.•1on11W Furri-~in;,:itl'cl 
llCliUO IS nu! fl:IUHUIP. J. 

• Wheth1~r AC:ttlon ha\·e nr.11ntti1ted in 
lfOOd-faith: 

• The CO\·r.mment"A time und 
resourcftl snved b~· 1imphf1ea11on ilr 

noidt1nce or lit1gahon. 
Exampl~ tM·o: If a sub1111ntial poruon 

ol"thr. w;istr. 111 a ~lit cannot be 

• M noli:t: i.o:u. Ill• ~"-'ftC\" • pr1tl~r1!ftcit •• Im 
IN flllll't JO pninr"' llW. ...,_._ ectlO!I rat .... r 1 ~.n 
r. ... -. r ... -131 ,....,.,...,. aMr!I 
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attributtd to known and financially· 
viable pan1e1. as determined. for 
eXlmple. by a preliminary nonbinding 
allocation of re1pon11bili1y by the 
Government). the Aaency may initially 
con11der pursuin1 the recovery of all 
co111 under 1oin1 and aeveral liability. 
However. 1f the litigative nsk1 appear 
1ub111n11al. a m1:ud funding aettlement 
may represent more than the 
Government would recover in liti9at1on. 
npec:1ally when the cost and time 
l"l!quired for l111g111on 11 considered. 
Liti9auve risks which may w11gh 1n 
favor of settlement include: 

• Weak evidence against financially 
viable potenual seniors: 

• Equitable con11deration1 which 
weigh ag111nst the impos111on of joint and 
aeverai liab1litv. 

In addition. if the hazard at the site is 
senous and nc F:.md-financed response 
is possible. a de!ay 1n the response 
acuon pendin~ the condi.;s1on of 
li11gauon m1gh1 represent an 
unacceptable nsk to the public and the 
environment. 

Poor Candidates for ~ixed Funding 
Cases considered poor candidates for 

mixed funding have the following 
features: 

• The case asainst settling pan1es is 
strong. and thus the potential for 
aucce11ful li11gat1on 11 high: 

• The potential Fund portion is laf'll 
(e.g .. the potentiallv settlors' offer is 
insufficient.) • 

These factors do not autama:ica!Jy 
preclude mixed funding for a case. 
Howuer. for mixed funding to be 
senously considered in such 1ns:ar.r:es. 
other compensaung factors must be 
present. such as the ab1ht\' of the 
settlers to lnllille the response action 
more quickly than the Government 1n a 
Fund-financed action. 

IV. ~}action of th~ Mixed Fundini 
T.chmque 

Al noted in the above Introduction. 
the term milted fundina b11 been uMd to 
refer to three different types or 
Nttlement amn,.ments: 

(1) Preauthonzation. in which the 
PRPs conduct a rnpon1e action and the 
Afency agree1 to allow a claim a1a1nat 
the Fund for a portion of the rnponse 
·co1t1: 

(2) Ca1h-ou11. in which the PRPS pay 
for a poruon of the respoDH cosu up 
front. and tht! Apncy conducll the 
re1pon1t action: 

(3) Mixed work. in which the PRPs 
and the Aaency each agree to conduct 
di1crete port1on1 of the re1pon11 · 
acttvity. 

Once Regional enforcement per1onncl 
have determined that a mixed funding • 

aettlement ii appropriate. beaed on the 
tenlemenr aittria 11 described in 
Section Ill and the lntenm Settlemenr 
Policy. then the A1ency mmt dtcide 
which type of mixed funding betr su1t1 
the 11tu111on at hand. Amon1 the three 
ma1or types of mixed funding. the 
Atency generally pre!eni 
preau1honut1on. 1inc:e the PRPs 
conduct the response action. However. 
11 noted below. ca1hout1 and nuxed 
work may be appropnate u.nder cen1in 
circumstances. 

Preauthonzallon 
The aue11ment and approval of 

preauthorization. once a mixed fu.ndin1 
settlement 11 approved. i1 a two-pan 
proce11. The first 1tage. aa described 
below. 11 the detemunation by the 
Agency enforcement personnel that 
preauthor:za11on is appropriate 1n the 
context of the settlement as a whole. 
The second stage represents the actual 
process of preauthonzation or the cl11m 
ag11ns1 the Fund by the Office o! 
Eme~ency ind Remed1a! Response 
(OERRJ (see Section V.J The R11pon11 
Claims regulations. which are presentlv 
in draft form. will provide 1111dance on" 
the preauthon11tion process itself. 

(al Technical ind uming concerns 
related to preauthonzauon. 

For the first 1t13e of the review. the 
nature of the proposed remedy and the 
PRPs' ability to perform it in a timely 
manner are major facton to consider 
when asse11ina a aettlement offer which 
contemplates preauthorization. ln 
addition. the size of the PRPs' poMion is 
imponant. When-PRPs ue re1pon1ible 
for a sufficiently h19h percentagl!. they 
will hllVe a strong economic incentive to 
keep the actual response costs within or 
close to estimates. The nature and the 
severity of the thre11 posed by the site 
may also weilh in favor of aettJement. if 
preauthorization would increa11 the 
apeed at which the buard could be 
addreued. For eumple. prompt 
initia !ion of the remedial actiotl would 
be of particular Importance for IJlts 
which are not aumuly 11'.heduled for 
full Fund·finanana. 

On the other hand. Resional 
ne11oti1tors mmt also consider the tim1! 
required for the preauthoriution 
procc11 itself when determinina If 
preauthorization is appropn.re lor 
particular typel or response 11Ctiom. 
While the Apncy bat Ml a aoal of 
completing review of individual 
preauthoriution applic:111iom Within a 
45-day period. thi1 timin1 limitation will 
vary on a caae-by-c:ate ba1ia. The 
Apncy is unlikely to have time to 
con11der preauthoriution reqvest1 
when action is required to avert an 
immediate threat to the public health or 

the enviror.menL thertfore. no 
l"limbWMment would be pouible. 
~egi~ns 1hould anticipate the proc:nsiq 
time 1n manaaina negouations. 

(bl Availability of preauthonzation for 
varioua rnponse aciiQm. 

For agreementt involvin1 activities 
such 11 an RJ/FS or a removal. 
preauthonzation in seneral will not be 
warranted. becaute the proc:e11 of 
prHuthoriution will prove 100 
burdensome for the small amounts or 
1hort lime-fra:mn often encountered in 
thesa cues. Limned exceptions may be 
considered in unusual c:ircum1t1nc:u. u 
where preaulhonzation will facilitate a 
broader agreement 1•·1- an area·w1de 
Rl/F'S) which will be lua re1oun:e 
intensive than several •sreemenll or 
1maller sc:ope. A l•l'I•· extensive 
removal (e.g .. greater then S2 m1ilion) 
may also qualify as an extraordinary 
circumstance justifying 
pre1uthonu11on. However. 
HeadquaMers approval must be 
obtained before preauthorizauon may 
be offered dunna nqoua11ons for sur.h 
activities. 

(c) CovenantJ not to sue for 
preauthonzauon settlements. 

For preauthonuuon of re:nedial 
des1an and remedial action (RD/RAJ 
activuies. the statute contains a specific 
provision related 10 remedy failure.· 
Section l22(b)(4J or CERCLA 1111tes tbat 
for cases involving preauthorization. 11 
described in aection 1Z2(bJ(1J. the Fund 
will be respon1ibie for costs pf remedy 
failure. up to a proportion equal to that 
contributed for the original remedial 
action. This section 11Jsn Slates th:it the 
Fund portion may be met 111her th~ou;h 
Fund expenditures or by reco\·ennti •uch 
costs from p11rties who were not 
signatories to the ong1nal a9reement. 
However. it should be noted that 
remedy failure due lO nealiaence or lM 
PRP Will not tnaer any Fund oblitatioD. 
1n any ca11. a covenant not to sue · 
sruted in pnauthoriu MttJements 
lftdl comport With Aaency auidanc. on 
covenants not 10 1ue. 11 dted above. 

(di S.ttlemtnl provilions needed to 
proctSI cJaiml. 

Settlement agreements in\·oh·ing 
prtauthonutlon 1hould contain the 
followina mtriction1 10 facihtatt the 
procatiJtt or claims: . 

• S.1tJemen1 aareemen11 should 
apecify a percent ... or the toll! 
•timated COii to be Included in the 
preauthorization claim for PRP 
NimbummenL subject to a 1n.1ximum 
dollar limit. 

• Claims apl1nt the Fund are not 
1ubject 10 the MCtion l04(cl(3) 
Nquirement thal Stales contnbute 1Cl 
pen:ent of the cost of the remedial 
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•ctton. However. pro1peCll\'t r.;hu~nt.s 
•re ancolU'apd 10 £ile a lener of 
cooperauon froni the Stt11e i4lung with 
thl!U' "CIUHl for pr1 .. uthori1auon. Tb111 
lr.uer ahould dncribr any .. ,reem1mu. 
resulUDj from the clM1m&nl1· 
consultation with the State. inclvding 
any Stall ISIW'&nce of cooperation wilt! 
the recneciiaJ aetion. Further. iill 1cl!on1 
conduel.ld punuani to Ii pre11ulhun:e<i 
ela11~ must be consistent with the NCP 
and the propo1ed d:aft Rasponae Clall'll 
re1ula1.10111. wbea promuls11ted. 

• Cla1nu may be Wed ooly for coslJi 
incurred &fter the due of 
preautbori:ation. Parties will not bt 
eh1ible to illake a clajm ililill•t the 
Fund wuil the entire clt1tnup or asreetl· 
upon preeuthomed phan [e.g .. 11n 
operable unit) 11 completeu according to 
specifications set out in the settlement 
agreement and the Preauthonzauon 
Decision Document. 

• Applicants must de:nonstrate th:it 
their proposed response costs are 
l"tHOllable. The applicant should jusllfy 
any proposal to perform a.n activity m. 
house. o. to contnc:t it out. Applicanta 
rn1y lt'lok t:J Fedenl and State 
procu~ment practices for guidllltce on 
how to m~t EPA"s objectr\·es in t!le 
are• of contractins and subcontracting. 

• PRPs must be financtallv and 
techn1e1lly capable of imple.menting all 
of the aveed upon response action. 
P1rtie1 may be required tt> submit 
financial 111urancts or performance 
bondi to aubst1ntiate their finant1al 
cap..bility for completing the response 
action. 

Coash·ouc~. 

For se!tiemenc propoirnls in\·olnn11" 
cash-out by some of lhe PRPs. the naturl>! 
uf the reftledy and the public: 1ntert1t 
£acl0rs 1&re 3enerally not decisive. sincr. 
the Covemment Will be eonductUll thf! 
response action. Thus. of the cnteri1 m 
the Interim Settleinent Policy no._d in 
Section W. the key 1nu11 m &bae 
apwemena. include: • 

• The percenta,. of tbe total eotll to 
be paid by aettlors (i.a. a Abltanual 
portion ahould be off.Ml: 

• The Aaenc~' I level of confidence in 
infomwtion rel1&ttd tn liability and COii 
esW!t1tes at the curie of Nltlement 

• Equil1i1ble con1iderationa for both 
the 1ettlin9 and non·aettlill(l pattie1. 
includ1ns the n11ture of any coveuna. 
not to 1111 in the c:asb-out 111U1menL 

"1 pneral cash-out Httlenients may 
oc:cur 1&t any atqe of the rtmtdial 
proc:eu. 5'4ch oUers should pner1lly be 
auea..O in liJht or the critena in P11rt IV 
u( the lnt1tta1 CERCLA Settiement 
Policy. h 11 important to note thaL once 
I Fund·lead 1'91pGftH acuon ii onsoiJ\&. 
the potential ben1flt ol mixed funchna Ill 

II lfte¥nl or e~pedihng deilnup .. l11:i;l!I~· 
elinnnated. In addil1un. 11 CMsh-out uf 
10m• of the P~ ciuring che rt'('IOn•e 
ac:lion ma)" serve to fravment the 
Co\'emmenr1 enforcement prix:t1!1.Jan11~. 
1ince ant recovery will gener11ll) be 
pW"lued once the remediMl acuon 11 
completed. Other iN11e1 related 10 c.iah· 
ou11 inc:lude: 

(ii J lnfonnilUon oft<!• relo&ted to CM sh· 
out ae1tJe1111n11. 

One eumple of tbe uee of caah-oul 
ae1ue.ma12ts could involve PRPs wtucb 
baY'e cont.ribull!d a low percen&a1e or 
the waate lo 11 11l.I. and al'9 not 
tec:hnlCllUy or fUU&ncially capable of 
condlu:u.a, Uie enllr9 rupon.se acuon 
(e.g.. preaulhonzation i• not an opuon.) 
In order for this type of ae1tlem1n1 to be 
appropnate for both settlina ll1d non· 
aet!.l1lJ8 napozuibll' pvties. the Asenc:y 
should hive sufficient information to 
determine a settlemenr amount for the 
seltlcrs as a group. This amoum should 
be bued on the ~11lemen1 Policy. and 
1hould include their waste contribution 
and other relevant 1nforniat1on. Thus. 

. the A,ency 1bo11ld bave 1 fairly blah 
level of confidence rn th illiomuuon 
concerning the liability at !be sue and 
the expected coll of the ramedv 1n order 
to determine an appropnate cash-out 
settlement. 

The settlement m»y include a risk 
pre!'111um wluch m11y partially o£Iset the 
Covemmenrs rilll due to uncanaintiea 
such H ramtdy fail~ Of cost overruns. 
u well as ut1cert11n11es which aMSv bl! 
present iJ the nec:usarv iniormauon 11 
less than complete. · 

(b) Cove1111n11 nol to sue in c:111n-uut 
11tllement1. 

The suffic1en.cy of the Agl!nt:~' • 
infonnation rei111ed lo PRi-1 lit1bii1t)" ilnd 
the nature. 11a11e or dc\·clopment ilnd th\• 
co11 of the poten1111J remedy h11t 
particular ben1nj Of! lhe ICOJ)e uf MllY 
cov1nanl not lO 1ue Ill c:aah-out 
aet\lemuta. ID pneral. if the Apnc:y 
baa only limited information in lhen 
attaa (..,_ ii Lbe c11h-out Ntll1ment 
entered into early in the remedial 
proc:esa). than covenanta aot to sue 
sbould conlain appropriate raopeaet1 ro 
Nnect Lbi1 unctrta1nt)'· In reference to 
these raopenera. it 11 importl!\t to null! 
that tht oblit1&lion or the Fund to p11y for 
a portion of aft)' coata incurred due to 
remedy failure. under Hclion 1::fbll-1J. 
ii limited lo mi.ud fundin1 in the form or 
preauthori:lolllun under section 1%2(b)('\). 
Thua. for c:a11HMat1. the 1uatutt don not 
limit lht potential PRP 1i11bility for coata 
multlftl from mntdy (ailun. Any 
futww obliaationa will be apecilitd in 
the cash-out qniemcut. ini.ludina the 
cov1nan11 not to 1u1. Further l\iidance 
concemina CO\'tnanta nor to sue ~ 
provided 1n U.. Apncy 1uidance 

-c:ov111u1nt1~ut10 Sut Under SARA·· 
cited abo,·e. 

111 eddluun. 11llhouah ca1b-out 
settlementS nHd nol 1n\·oh·t d• ni;;11m;~ 
parpu. ••defined by section lZ::lal. 
similar analytical Cac:tol"I lrt 1mporti1nt 
iA both imtanca.. Thus. Afency 
1uidance entitled "Interim Cu1delines un 
Settlemenl.I witb ~ Min111111 Waste 
Cuotnbutor9 under Secnon 12:%{g) of 
SAR.A-. c:tttd above. may alto be 
helpful for c11h-out 11ttleinenra. 

(c) State COll·Shll"t rtqurrtmentl for 
c:aa~ut Httlements. 

When the Feder11l go\·emment uses its 
responae authonty to conduct a 
rtmedial action. HCIJOn 106{c)(3) Of 
CERCl.A requires that the Stitt "pa>·(~I 
or will aaaure payment" oft~ of the 
remedial action. includina all future 
maintenance. or~ or ireater for sires 
1n,·ohins a statt opera red faeilit~" S1r.c~ 
cash-our settlemen!s m,·oh·e PRP 
p1yment toward a federally·ccnduc:ed 
remedial action. the applicable t'Ctt 

1hare r1 requirtd for these settlements. 
The C:01t·sh11tt will be calculated u11ns 
tbe total remedial costs. rather than the 
percentage of the Fu.nd shue alone. 
The~ are a variety of w1)"s that the 

Sllte can "pay or usw-e pilymenr· or 
the appropriate co1l·1hara. For e1'ample. 
the State. th• Federal 10\·ernm1n1 and 
PRPs may enter ir.to an aareemec! under 
State law and CERCLA in which the 
PRPs pay lire 10 I.he State. and the Stale 
obli9:ites the money for use at the 111e in 
·question. The State mav also use 111 own 
funds 10 pay for any porhon of 111 share 
tbat cannot be p111d ror by PRPs. ln 
gener:il. CilSl:•OUt Httlcmer.a shculJ 
only be cuns1dered wher: :he litll!illlcn 
lcum is reu1l1nnbl\' c1m11:: :h11t the Sw1e 
is 'williZJi ar.d able to pa} for 111 111·.; 
sh11J11. 1lthouJh the co1t·1hilre need nut 
be put uf the conse:it decree IJctWl!l!n 
th• Ftdml ;o\"em1ncn1 and the PRP1. 

Mi:ottd Work 
Mixed rundina in 1he form of mi),ed 

work may be appropruite for c:asca 1n 
which the Attncy Clift identify discrete 
pbaMI or operable units of the response 
1ctiou. One common eqmple involves a 
settlement with the PRP1 to cond11tt the 
RO/RA u11ce the .'\scni.:~ lm1 wncJucrr.d 
the RJ/FS. 

A Hcond. monr complu:atttd mi:ited 
work :irr:insement could 1n,·ol\"l an · 
11reement 1n which 1h11 Apncy and the 
PRPI lllf'" to coaducl MPll,.I• pon1ons 
of an 11ra11·wid1 Rl. ln th11 eumple. the 
Apncy milht apee 10 C011duct soil 
tntma if lhe PRPS conduct pound· 
w1&ter monitorina. Rqional enlorcem•nl 
personnel 1hould bt reasonably 111ured 
of PRP cooper1lion and the ability to 
identify in detail the 11\dl\·ldual 1ct1vit111 
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!or which Heh party will be resJ)onsible 
before entenns into any mixed worit 
Hlllement. 1n 1ddiuon. 1nv covenants 
not to 1ue in mixed work iettlements 
should be clearly limited to the operable 
un111 1ddreued in the agreement. Mi:ud 
work should be avoided whert there 11 1 
11gnilic1nt potential for delays 1n 
resporue 1cuon1 u 1 result of 
inadequlle coordin1tlon or potenti11I 
conflicts. Thus. due to the high potential 
for technical and legal complica11on1. 
mUted work 1n the form of mixed 
conlln.iction should generally not be 
coru1dered. 

Additional Considerations R~ardin!J 
Mixed Funding 

Oper1lion and Mainten1nce: For 
preauthorized 111tlement1. full 
responsibility for J>•yment of operations 
and maintenance (0 & M) acuv11res 
rema1n1 with the PRPs. Ir. some 
circumstances. a State may agree. as a 
party to the seulement. to manage 0 a. 
M activities which are ri.nanced by 
PRPs. The Agency will aenerally resort 
to enforcement actions rather than 
committing Fund money for cleanup at 
the slle when both the PRPs and the 
State refuse to be responsible for 0 & ~I. 

Actions A81sn1t ~on·settlors: It 11 the 
policy of the Department of Jutuce that 
the Federal ao\·emment will not commit 
in a consent decree or other agreement 
to 1ue other non·Httlma parties. 
Con1i1tent with this policy. mixed 
fundina settlement agreements should 
'not contain prov11ion1 which commit the 
Federal goverr.ment to 1ue non·setthng 
parues 1t 1 particular site. At most. the 
agreement mav and1C<1te that tht! 
Government h3s a "present intention" to 
1ue non-aettlors. si:b1ect to the exercise 
of the Govemment's enforcement 
discretion. Such prvvi1ion1. however. 
must be approved by Headqu1rtars and 
the Department of Jusuce (DOJ) on a 
can-by-case ba111. ind may not be 
offered in nqouations until 1uch 
approval is obtained. 

Ruervation of Rilhts: Patntim 
Nttlora oc:cuionally will qree to allow 
the Government to ,...,,,. lbe rilftt to 
brtna an enforc:entent action apinlt 
them. eontinpnt upon a certain event. 
1uch a1 an unaucce11ful enforcement 
action a1ain1t non-tettlon. Such an 
a1nnrement is not •1rable. althoqh it 
may be acceptable in limited 
circ:Wnatanc:e1. Such an offer 1hould not 
be uNd by Miiiora H a means of 
reducifta the amount offered up front. ln 
additton. the neaotiation team ahould 
conaider the practical problems thot 
milht ariH in implementina 1uch an 
amnpment. includina 1tatute of 
limitation iaaue1 and frasmanted 
enforcement actiona involving 

l\lcctssive suits coverins similar i11ue1. 
The Government aenerally prefera to 
sel!le for 1 1ub111nlial portion up front. 
rathl!t than btina required to bring a 
tecond enforcement action aaainst 
senlol"I for an 1ddition1l amount. 

Documentation: For pre1uthorization 
ind mixed workcase1 in whu;h the 
Aaency will tlke enforcement 1ction1 
111inst non-nttling parties. the Agency 
must 111ure that the 1tttlin11 PRPs Ill'" 
to prov1d1 the necusary documentation 
and any other a11i1tance requirtd for 
1upport of the coat recovery cHes. Thi• 
1u11tance m1y include an agrwement to 
provide witnnae1 to 1ub1tantiate 
responae co111. Government over'lisht 
will al10 be required. not only to Haure 
that re1mbu:sement by tbe Covemment 
is appropriate. but 1110 that PRP 
documentation constitutes sufficient and 
adm1ss1ble evaJence for the cos\ 
recovery cases. 
V. Procedural Considerations lor 
Review of Settlements /nvolvln1 Mixed 
Funding 

A1 noted in Section I. consideration of 
a site for any type of mixed fundins 
involves 1 rwo-1111e proceu. The •He 
first should be evaluated to determine if 
an offer for a mixed funding settlement 
in 1ener1l (e.a .. without rtgard to the 
particular fundina arranaement) should 
be accepted. Thi• analysis indudes the 
Nttlement cnteria. with the hypothetical 
examples in Section m indicatins the 
Agency'1 preferences amona vanous 
comb1n1tions offactof'I. Once the 
Resional enforcement personnel 
detemunei that a mixed funding 
settlement will be acceptable. t.'ll!n the 
factors noted in Section IV ahould be 
UHd to ev1lu11e whether a j)art1cular 
type of mixed fundina i1 appropri1tt. 

The Aaency h11 developed 11u1danee 
on 1treamlin1n1 and improvina the 
CERCLA Httlement dtci1ion process. 
which. in part..IUahlilhts the need for 
improved preparation for nqotiations 
an~ for a more 1ya1ematic mana1tment 
review PfOCell· (Ste "Interim Guidance: 
Strtamlinin1 the CERCLA Settlement 
Dedlion Proc:ea". Potter/ Adama. Feb. 
u. 111i1.11n kHptna with the pl1 ,,r 
thi1 iJnproved proce11. R~oru •hould 
conduct both 1t1111 of the mixed 
fundiq analyai1 u aarty u posaible 
(•.f.. prior to the appropriate 1pec~I 
notice.) 

Timely Hudquarten and DOJ 
notiftc:ation i1 particularly imponant for 
c:aHS tnvolvifta pnauthorizatlon. aincl 
the uae of pieauthorization in 
Httlemantt requinl both the approval 
of the tettlement for preauthorisation. aa 
de1cribed above. and the review by 
OEM of the requnt for 
preauthorization it.elf. Early DOJ 

involvement i1 necn11ry in mixed 
fundinl ntt0tiations, II it 11 for other 
types of nqoti1tion1. While the 
pl"lauthorization proces1 nted not be 
ccrmpleted II the lime of settlement. the 
aetllemenr document l'llUlt describe the 
major parametel"I of the propoaed 
pre1uthorizarion al!'ffftlent. Therefore. 
OE.RR should be contacted once the 
mixed fundina analy1i1 baa been 
completed and the R1!1Jon supports 
funher coruideration of 
preauthorizarion. For further information 
on the draft Respon11 Clauns 
resulations and the procedure for 
pr.1uthoriution with OERR. cont1ct 
William O. Ross. Office of £mel"8ency 
and Remedial Response (WH·Ma). (n'SI 
3&2-4645. 

lasuu which cannot be resolved at 
the 1taff level m1y be raiaed to the 
Settlement Decision Commlltee (SOC). 1 
Ht1dquartert·based rev1tw panel. Like 
all consent decrees. mixed fundina 
eett!ernenta will r1quire final 1pproval 
by the Aslistant Admuu1trator (AAJ for 
the Office of Solid Wute ind 
Emel"8ency Rnponae (OSWER). the AA· 
OEC.\.f. and the A11i1tant Attorney 
Cieneral for I.Ands and N11ural 
RHources. U the amount to bot paid by 
the Fund excnda 5750.000 or ll>"'Of the 
total response cost (whichever is 
pater). approval by the 0.pury 
AUomey General at DOJ will 1lso be 
required. Rqional enfo?Qmen1 
persoMel may. of coul"le. decline to 
eoruider mixed fundina 11 a particular 
lite without pnor He1dquanen 
consultation. 

VI. Conchmon 

Stttlemen.t •areements ancorpor•tina 
mixed fundina provt1iona. aa ducribtcl 
in part under aection lZ:?(b) of CERCLA. 
offer an altem111ve to either up front 
Fund ftnancina of the total costs of 
r.sponae actions at a 1111. or po11ible· 
delay• in cleanup ruulllnl from 
llti11tion requind to force PRP action. 
Mixed fundina repretentl one 
component of the Apney'1 
compreben1ivt a-pproacb toward 
incraued Oexibility in 111tlin1 CERCLA 
caNS. Thi• approach onainate1 from the 
CERCLA Interim Settlement Policy 11 
well ea the c:odillcation of much of thil 
Policy Section m of the 11118 
Amendments. 

The ...... inent of mixed fundina for• 
.,.rticular 11te muat 1lwaya betin with 
the determination 11 to whether any 
type of mixed fundinl Mttlement ii 
appropriate. baled on the tea 11ttlernent 
criteria. Al the broadest '"9L thi1 
evaluation will involve a determination 
11 to the !DOit effective alHnl Of 
promotma cleanuJ' at a site wl\ile 
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inlUMftl the mott tfficient UN of the 
AJency·a mourcn. includint tht Fund 
irself. R911on1 ire encourapd to 
c:on11der 1 mix~ funding selllement 
when 11n 11H11m1nt of the Mttlement 
cnteru1. includin1 the arrength of the 
evidence. the equ111ea of the MttlemenL 
and the public: 1n1ere11. ind1c:11e thar 
miud funding 11 1n the be1t inttrnt of 
the CovemmenL the public: and the 
environment. 

For funher infonnation or questions 
concerning thia su1danc1. contact Kathy 
Mackinnon. OWPE (WH·5Z7l at ITS: 
47~ii0. 

Discltime: 
The policies and procedures 

establi1hed 1n th11 document are 
intended solely for the guidance of 
Govemmenr personnel. They are no• 
inte!lded and c11n not be rei1ed upon to 
create any r1gl':1s. substan11ve or 
procedural. enforce11ble by ar.y party in 

h11ga11on with the United Stares. The 
Agency reserves the right to 1ct at 
vanance with these policies and 
procedures and to change them at 1ny 
lime w11hou1 public no11ce. 
ff'R Doc.&._${:""." Filed J-11-..8: 8:45 aml 

11&.UNG COOi --

EXPOAT-IMPOAT IANK OF THE 
UNITED STA TES 

Advisory CommlttH of the EIPort· 
lmPOrt Sank of Ult United States; 
Open MHtlng 

SUMM.uv: The Advisory Comm111ee was 
estabi1shed by Pub. I.. 96-i81. No\'tmber 
30. l98J. 10 1dv1se the Export·lmport 
Bank on 111 programs ind to provide 
comments for inclu11on in the reports of 
the Export~ i&Ak to the United 
Stites Con,re11. 

Time and Place: Tuesday. March 29. 
1918 from 9'.30 a.m. to 12. noon. The 
meehng will be beld in Room 1143. 811 
Vtnnont Avenue NW~ Wa1hi111ton. DC· 
20571. 

Apnda: 11tt mnlina apnda will 
include 1 diacu11ion of th• followina 
topics: Financial Rtpon. Swnmary or 
Hearinas. Modium·T•rm Report 10 
Con3re11 and Competitinmu Rtpor1. 
Rev11w of 1918 lauH for Adviaory 
Committee. Briefing on FC1A Stratttic 
Plan. St11e/City Update. and other 
topics. 

Public Participation: The meetina will 
be open to public P•rtic:ipauon: and the 
l11t zo minutes wiU be 111 Hide for oral 
questions or comment•. Members of the 
pubhc may 1lao file written 1111ement(1) 
before or after the meetina. In order to 
permit the £.'tport·lmport S.nk to 
ltrrllnse suitable 1ccommod111on1. 

memben of tn. 'ublic who plan 10 
attend the meeting should notify Joan P. 
Huria. Ropm 9:!5. 811 Vermont Avenue 
NW. Walhin1ton. DC 2057'1. (Z02l see-
187'1. not Iller than March za. 1-. If 
any person wiahn auxiliary 1id1 (111ch 
11 1 lan1ua1e inte111re11rf or other 
1peci1l 1c:commodl11onJ. plt1H contact 
prior to March 22. 1918 the- Office or the 
~11ry. Room 935. 811 Vtnnont 
Avenue NW .. W11h1n1ton. DC 20571. 
Voice: (202) se&-aan or TOO: (202l ~ 
39!3. 
Furth~r Information: For further 

inform1111on. contact Joan P. H•m•. 
Room 935. 811 Vermont Avenue NW .. 
Wuhinrton. DC 2057'1. 12021 se&-6811. 
Ha" F.-.Mn. 
C~n~ffJ/ Counul. 
!F'R Doc. a&-!55~ Filed l-11~. 8:45 11ml 
lllWMG COOi M-•• 

FEDERAL COMMUNICATIONS 
COMMISSION 

Speciali&ed Mobil• Radio Service 
fr9QuenciH To 8• Available for 
Aeaaa1gnment 

The following channels were recently 
recovered from licensees wno failed 10 
mHt rhe Commrss1on·s loading or 
cons1ruc11on requirements ind will be 
1vail1ble for reau11nment to trunked 
Spec11lized Mobile Radio (SMRl 
1pplic1nts. They were previously 
licensed al the coordin11rs indicated 
ind are available 11 anv location "'ith1n 
the seogr1phic: area which will protect 
ex1s11ng SMR systems pursuant to R;.iies 
90.:i6:? ilnd 90.1\21. 
S561116CJ.tt:S MHz 
Rockford. IL 
42-\6-50 NoMh 
11MJ2-111 w ... 
156/880.0375 MHz 
Front Roy11L VA 
31-51-29 Sonh 
'8-12-oll w ... 
lll/111.4175 MHz 
Swanton. OH 
41-35-0D Nonh 
~5CM8W~t 

156/811Q.S.175 ~Hz 
Mumson. CO 
~ZJ~nrth 
1os-1~w ... 
IS7 /llO.DIU MH1 
"'°'nix. AZ 
33-:IW3 !'liorth 
112~Wnl 

156/lll0.51:5 MHI 
Beton lloutt. LA 
30-~56Nonh 
91-1t4WHI 

156/ll0.5125 MHz 
Wobum.MA 
42-Zl·lO Nonh 
~~7-GOWeal 

~*-4315. 
.. .-s. •.J31S. 
as.1115 MHz 
Syl"ICUH. NY 
~-Jl!lionh 
~Wt11 

Pursuant 10 the Public ~orice of 
January a. 11186. Mim.o No. 1805. these 
chaMel1 will bt 1v1ilable for 
l'HHilftment on March 31. llil88. All 
applications received btfore March ll. 
1988 will bt d11m11sed. The first 
1pphcation recaivtd after the channels 
become 1v1il1ble for re1111gnment 
opens the filing window. The window 
111y1 open only for the day on which the 
fil'11t 1pplicat1on is received. All 
applicollons MUST ,.,,,.nee the date 
and DA number of this Public Notice m 
ord~r lo be con11d~rtti 'or these 
frequenc11s. 

There 1s a SJ0.00 fee reQu1red for l!iac~ 
apphcauon filed. Ali checi.;s snouid i.>e 
made p11~'<1bie to the FCC. Appl.ca11cr.s 
should be mailed 10: Federal 
Commun1ca11ons Commission. 800 
Meg1her~x Service. P.O. Bo11 3~16:1.1. 
Pit11bul"IJh. PA 15251-6416. Apphcarions 
may 11110 be filed 1n person uetween !l:OO 
AM ind 3:00 PM ar the follow1nt1 
address: Federal Communicauons 
Comm1u1on. c/o Mellon Banir.. Three 
Me!lon Bank Center. 525 Wili11m Pen~ 
Wav. r.'th Floor. Room 153-2~13. 
Pittsbu!Jh. PA 15l511. Au1n11on: 
(Wholti!Slile Lockbox Shift Suptl'\'1Jor1. 

Fur furtner inform111on. refer 10 P1Jolic 
:-.1011ce of Janua~· 6. 1986 or conlilCt 
Riley Hollinssworth or Berty Woolford 
1::021632-7125 of the.Pn\'ate R.d10 
Bu~C•;.i's Land ~ob1{e lilld ~fH;ro\\.t\·., 
01\ mon. 
~·1·1l"r.il C.ir.1t:1un:e;a11or.s Cuml!l:.••<•:> 
H. Walker f."utter Ill. 
.~rr1,.;:: S..rre:a.-;·. 
(FR Doc. U..3-41M Fdec! l-11-&. II ~5 ft mi 

..,,,... coot 1111•-

l'lDEML llERJtVE SYSTEM 

Che9htre l'lnancial Corp. et at.; 
fonnltiOl\9 ot; AcquialtJona by; and 
Mergera Of lank Holding Compant.s 

The cornpanits listed in this nouce 
have applied for the Bo1rd'11ppro\·al 
under section 3 or the Bank Holding 
ComJ)1n)· Act (12 U.S.C. 11421 and 
I Z:S.14 of the Board'• RquU.11on Y I t2 
CfR Z.ZS.14J to bec:umt 1 ban~ holdins 
company .or to acquire 1 ti.nit or blink 
holdina company. The factors that ire 
considered in acting on tht applications 
are stl fonh 1n MCl!On 3(cJ of the Act (U 
t:.S.C. tMZ(clJ. 
~ch apphcalion is anihi.ble £or 

immedi<Ht in1pect1oa II the Fecierili 
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REVISED PROCEDURES FOR IMPLEMENTING OFF-SITE RESPONSE ACTIONS 

I. INIROQUCTION 

The off-site policy describes procedures that should be 
observed when a response action under the Comprehensive 
Environmental Response, Compensation and Liability Act (CERCLA) 
or Section 7003 of RCRA involves off-site storage, treatment or 
disposal of CERCLA waste. The procedures also apply to actions 
taken jointly under CERCLA and another statute. 

The purpose of the off-site policy is to avoid having 
CERCLA wastes contribute to present or future environmental 
problems by directing these wastes to facilities determined to 
be environmentally sound. It is EPA's responsibility to ensure 
that the criteria for governing off-site transfer of CERCLA 
waste result in decisions that are environmentally sensible and 
that reflect sound public policy. Therefore, in developing 
acceptability criteria, the Agency has applied environmental 
standards and other sound management practices to ensure that 
CERCLA waste will be appropriately managed. 

EPA issued the original off-site policy in May 1985. see 
"Procedures for Planning and Implementing Off-Site Response 
Actions", memorandwn from Jack w. McGraw to the Regional 
Administrators. That policy was published in th• Federal 
Register on November 5, 1985. Th• 1986 amendments to CERCLA, 
the Superfund Amendments and Reauthorization . Act (SARA) ,. 
adopted EPA's policy tor off-site transfer of CERCLA wastes, 
with some modifications. CERCLA §l2l(d) (3) requires that 
hazardous substances, pollutants or contaminants transferred 
off-site for treatment, storaqe or disposal durinq a CERCLA 
response action be transferred to a facility operatinq in 
compliance with §§3004 and 3.005 ot RCRA and other applicable 
laws or requlationa. Th• statute also ·requires that receiving 
units at land diapoaal facilities have no releases of hazardous 
wastes or hazardous constituents. Any releases from other 
units at a land disposal facility must also be controlled by a 
RCRA or equivalent corrective action proc;ram. While the 
oriqinal policy required compliance with RCRA and other 
applicable laws, SARA qoea beyond the oriqinal policy, 
primarily by prohibiting disposal at units at a la~d disposal 
facility with releases, rather than allowinq th• Aqency to 
judqe whether th• rel••••• constituted environmental conditions 
that affected th• satisfactory operation of a facility. 

Th• oft-site policy has been revised in liqht of th• 
mandates of SARA. Thi• revised policy also extends the SARA 
concepts to certain situations not specifically ~o~•r•d by the 
statute. Th••• requirements apply to CERCLA decision documents 
siqned, and RCRA §7003 actions taken, after enactment of SARA. 
Specifically, this policy covers: 
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o Extending SARA's "no release" requirement to all RCRA 
units receiving CERCLA waste, not just units at RCRA 
land disposal facilities; 

o Expanding SARA's release prohi~ition to include 
releases of CERCLA hazardous substances, in addition 
to releases of RCRA hazardous waste and hazardous 
constituents; 

o Addressing releases from other units at RCRA treatment 
and storage facilities; and 

o Addressing off-site transfer to non-RCRA facilities. 

The revised policy also reinterprets the May 1985 policy as it 
now applies to CERCLA decision documents signed, and RCRA §7003 
actions taken, prior to the enactment of SARA. 

The revised off-site policy ia effective immediately upon 
issuance. It is considered to be an interim policy as key 
elements o! the policy will be incorporated in a proposed rule 
to be published in the Federal R1qi1t1r. il part of that 
rulemaking, the policy will be subject to public comment. 
Comments received during that.period may cause additional 
revisions to the policy. The final rule will reflect the tin&l 
p9l~cy under CERCLA §l2l(d) (3) and EPA will issue a revised 
implementation policy memorandum it necessary. 

II. APPLICABILITX 

There are a number of variables which will determine 
whether and how the oft-aite policy appliea: waste type, 
authority, tundinq sourc~, and whether the decision doCUJDant or 
order aupportinq the clean-up waa aiqnad before or after th• 
enactment of SARA (i.e., before or after oetobar 17, 1986). In 
order to datar1line which element~ of th• policy apply to a 
specific CZRCI.l cleanup each factor must be conaidered. 

The f"irat factor to consider is th• type of waste to be 
tranafarrad. Th• revi••~ policy appli•• to the oft-ait• 
treatment, atoraqe or diapoaal·of all CERCLA waste. CERCLA 
waste• include RCRA hazardoua waatea and other CERCLA hazardous 
sul:>atancas, pollutants and contaminants. RCRA hazardous waates 
are either listed or defined by characteristic in 40 CFR Part 
261. CERCLA hazardous substances are defined in 40 CFR 300.6. 

Becauaa RCRA permit• and interim statua apply to specific 
wastes and specific storage, treatment or diapoaal procesaes, 
th• Remedial Project Manager (RPM) or on-scene coordinator 
(OSC) must determine that the facility's permit or interim 
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status authorizes receipt of the wastes that would be 
transported to the facility and the type of process 
contemplated for the wastes. Therefore, it is important that 
facility selection be coordinated with RCRA personnel. 

A CERCLA hazardous substance that is not a RCRA hazardous 
waste or hazardous constituent (i.e., non-RCRA waste) may be 
taken to a RCRA facility if it is not otherwise incompatible 
with the RCRA waste, even thouqh receipt of that waste is not 
expressly authorized under interim status or in the p•rmit. 
Non-RCRA wastes can also be managed at non-RCRA facilities. 
Criteria applicable to CERCLA wastes that can be disposed of at 
non-Subtitle c facilities are discussed later in this revised 
policy. 

The second factor to consider in determining whether this 
revised policy applies is the statutory authority for the 
action. This revised off-site policy applies to any remedial 
or removal action involving the off-site transfer of any 
hazardous substance, pollutant, or contaminant under any CERCLA 
authority or under RCRA §7003. This policy also applies to 
response actions taken under §311 ot the Clean Water Act, 
except for cleanups ot petroleum products. The policy also 
covers cleanups at F~deral facilities under §120 ot SAR.A. 

The third factor to assess is the source of fundinq. The 
revised policy applies to all Fund-financed response actions, 
whether EPA or the State is the lead aqency. The·policy does 
not apply to State-lead enforcement actions (even at NPL sites) 
if no CERCLA funds are involved. It does apply to State-lead 
enforcement actions where EPA provides any site-specific 
tundinq throuqh a cooperative Aqreement or Multi-Site 
Cooperative Aqreement, even though th• State may be usinq its 
own enforcement authorities to compel th• cleanup. Similarly, 
non-NPL •it•• are covered by this policy only where there is an 
expenditure of Fund money or where the cleanup i• undertaken 
under CERCI.A authority. 

Th• final factor that affect• how this revised policy 
appli .. is the date of the decision document. A• noted 
earlier, there are two classes of actions sul:>ject to •liqhtly 
different procedures governing off-site transfer: first, those 
actions resulting fro• pre-SARA decision doc:ument• or RCRA 
§7003 orders issued prior to October 17, 1986, are aul:>ject to 
the May 1985 policy as updated by this revised policy: and 
second, those actions resulting from post-SARA decision 
documents or RCRA §7003 orders issued after october 17, 1986, 
are sul:>ject to the requirements of SARA as interpreted and 
expanded by this revised policy. Although the procedures in 
this policy are similar for these two cla•••• ot actions, there 
are important differences (e.g., the requirements pertaining to 
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releases from other units at a facility) that will be 
highlighted throughout this document. 
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compliance with the revised procedures is mandatory tor 
removal and remedial actions. However, there is an emergency 
exemption tor removals if the osc determines that the 
exigencies of the situation require off-site treatment, storage 
or disposal without following the requirements. This exception 
may be used when the osc believes that th• threat posed by the 
substances makes it imperative to remove the •ub•tancea 
immediately and there is insufficient time to observe th••• 
procedures without endanqering public health, welfare or the 
environment. In such cases, the osc should consider temporary 
solutions (e.g., interim storage) to allow time to locate an 
acceptable facility. The osc must provide a written 
explanation of his or her decision to use this ellerqency 
exemption to the Regional Administrator within 60 days of 
taking the action. In Reqions in which authority to make 
removal decisions has not been fully deleqated by the Reqional 
Administrator to the osc, the decisions discussed above must b• 
made by the Reqional official to whom removal authority haa 
been deleqated. This emerqency exemption ia alao available to 
OSC's takinq response actions under §311 of the Clean Water 
Act. 

III. QEFINITIONS 

A. Release 

For the purposes of this policy, th• term "r•l••••" ia 
defined here as it is defined by §101(22) of CERCLA, which is 
repeated in 40· CFR 300.6 of th• NCP, and the RCRA §3008(h) 
quidance ("Interpretation of Section 3008(h) of th• Solid Waste 
Disposal Act", auaorandu:a froa J. Winston Porter and Courtney 
M. Price to the·Reqiond.l Aaini•tratora, At Al, Deceaber 16, 
1985). To swaaarize, a release is any spillinq, leakinq, 
pumpinq, pourinq, -ittinq, -ptyinq, discharc;inq, injection, 
escapinlJ, leaching, du:apinq or di•posin9 to the environment. 
Thi• includea rel••••• to surface water, ground water, land 
surtace, •oil and air. 

A release al•o includes a substantial threat of a release. 
In determininq whether a substantial threat ot rel•••~ exists, 
both the imminence ot the threat and the potential aaqnitude of 
the rel•••• should be considered. Example• of situation• where 
a substantial threat of a release may exist include a weakened 
or inadequately enqineered dike wall at a aurface impoundment, 
or a severely rusted treatment or storaqe tank. 

~ minimi1 rel••••• from receivin9 unita ~re exempt: ~hat 
i1, they are not considered to be releaa•• lUlder the off-site 
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policy. ~ min1m1s releases are tnose tnat do not adversely 
affect public health or the environment, such as releases to 
the air from temporary openinq and closinq of bungs, releases 
between landfill liners of i·gallon/acre/day or less, or stack 
emissions from incinerators not otherwise subject to Clean Air 
Act permits. Releases that need to be addressed by 
implementing a contingency plan would not normally be 
considered ~ minimis releases. 

Federally-permitted releases, as defined by CERCLA 
§101(10) and 40 CFR 300.6, are also exempt. These include 
discharges or releases in compliance with applicable permits 
under RCRA, the Clean Water Act, Clean Air Act, Safe Drinking 
Water Act, Marine Protection, Research and Sanctuaries Act, and 
Atomic Energy Act or analogous State authorities. 

For purposes of this policy, an interim status unit in 
RCRA ground-water assessment monitorinq (under 40 CFR 265.93) 
or a permitted unit in compliance monitoring (under 40 CFR 
264.99) is not presumed to have a relea••· EPA will ev~luate 
available information, includinq the data which lad to a 
determination of the need for assessment or compliance 
monitoring, data gathered durinq assessment monitoring, and any 
other relevant dat~, including that gathered from applic&Dle 
compliance inspections. A determination of unaccept&Dility 
should be made when information will support the conclusion 
that there is a probable release to qround water ~rom the 
~eceiving unit. Finding a release can happen at any time 
before, during or after an assessment or compliance monitorinq 
program. 

on the other hand, it is not necessary to have actual 
samplinq data to determine that there i• a rel••••· An 
inspector may find other evidence that a rel•••• has occurred, 
such a• a broken dike or teed line at a·•urtace impoundment. 
Less obviou• indications of a rel•••• ai;ht al•o be adequate to 
make the determination. · For exaBple, EPA could have •utf icient 
information on the contents ot a land disposal unit, the design 
and operatinq characteristic• ot the unit, or the hydroqeoloqy 
ot the area in which the unit is located to conclude that there 
i• or ha• been a release tg the environment. 

B. Beceiyinq Unit 

Th• receiving unit i• any unit that receives off-site 
CERCLA waste: 

(1) 

(2) 

tor treatment usin; BOAT, includinq any pre
treatment or sto~a;e units used prior to treatment; 

tor treatment to substantially reduce it• mobility, 
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toxicity or persistence in the absence of a defined 
BOAT: or 

(3) for storage or ultimate disposal of waste not treated 
to the previous criteria. 

Note that the acceptability criteria may vary from unit to 
unit, and that the receiving unit may vary from transfer to 
transfer. 

c. Other Units 

Other units are all other requlated units and solid waste 
management units (SWMU's) at a facility that ore not receiving 
units. 

o. Controlled Release 

In order to be considered a controlled release, the 
rele!se must be addressed by a RCRA corrective action proqram 
(incorporated in a permit or order) or a corrective action 
proqram approved and enforceable under another applicable 
Federal or deleqated State authority. 

E. Relevant violations 

Relevant violations include Cla•• I violations as defined 
by the RCRA Enforcement Response Policy (December 21, 1984, and 
subsequent revision•) at or aftect~nq a receivinq unit. A 
Class I violation i• a siqniticant deviation from requlations, 
compliance order provision• or permit conditions desiqned to: 

o Ensure that hazardous waste i• destined tor and 
delivered to authorized facilities: 

o Prevent r•l••••• ot hazardou• waste or constituents 
to the environaant: 

o Ensure early detection of such releases: or 

o Coapel corrective action for r•l•a•••· 

Recordkeepinq and reportinq requireaents (such as failure to 
submit the biennial report or failure to maintain a copy of the 
closure plan at the facility) are generally not ·considered to 
be Class I violations. 

Violations attectinq a receivinq unit include all 
ground-water monitorinq violat.ions unl••• th• receivinq unit is 
outside the waste manaqement area which th• qround-water 
monitorinq system was desiqned to monitor. Facility-wide Class 
I violations (such as failure to comply with financial 
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responsibility requirements, inadequate closure plan, 
inadequate waste analysis plan, inadequate inspection plan, 
etc.) that affect the receivinq unit are also relevant 
violations. 
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Violations of State or other Federal laws should also be 
examined for relevance, considerinq the siqnificance of the 
requirement that is beinq violated: the extent of deviation 
from the requirement; and the potential or actual threat to 
human health or the environment. 

F. Relevant Release 

A relevant release under this revised policy includes: 

o Any release or significant threat of release of a 
hazardous substance (defined in 40 CFR 300.6} not 
previously excluded (i.e.,~ minimis releases or 
permitted releases) at all units o! a RCRA Subtitle c 
land disposal facility and at receiving units of a 
RCRA Subtitle c treatment or storaqe facility; and 

o Environmentally significant releases of any hazardous 
substance ~ot previously excluded at non-receiving 
units at"RCRA Su.btitle c treatment and storage 
facilities·and at all units at other facilities. 

G. Relevant Conditions 

Relevant conditions include any environmental conditions 
(besides a relevant violation) at a facility that pose a 
significant threat to p~lic health, welfare or the environment 
or that otherwise attect the aatiaf actory operation of the 
facility. 

H. Retponaible Mency 

Detarainationa of acceptability to receive an off-site 
tranafer of CERCLA waste will be made by EPA or by States 
authori&ed for corrective action under §3004(u) of RCRA. 
Reference• in this document to the "responsible Aqency" ref er 
only to EPA Regions or to Stat•• with this authority-. 

I. Re1pon1ibl1 Goy1rnm1nt Official 

The responsible qovernm1nt official is that person 
authorized in the responsible Aqency to mak• acceptability 
determinations under this revised policy. 
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IV. ACCEptABILITX CRITEBIA 

A. Acceptapility Criteria for Wastes Generated Upder Pre-SARA, 
Decision Documents 

CERCLA wastes from actions resultinq from pre-SARA 
decision documents and pre-SARA RCRA §7003 orders may go to a 
facility meeting the followinq criteria: 

o There are no relevant violations at or affecting the 
receiving unit: and 

o There are no relevant conditions at the facility 
(i.e., other environmental conditions that pose a 
significant threat to public health, welfare or the 
environment or otherwise affect the satisfactory 
operation of the facility). 

In order to determine if there is a relevant violation, 
an appropriate compliance inspection must b• conducted no more 
than six months before the expected date of receipt of CERCLA 
waste. This inspection, at a minimum, must address all 
requlated units. This inspection may be conducted by EPA, a 
state or an authorized representative. When a State conducts 
the inspection, it should determine the facility's compliance 
status. Where a violation or potential violation comes to 
EPA's attention (e.q., throu9h a citizen complaint or a 
.facility visit by permit staff), 'Che Reqion or State is 
expected to investiqate whether a violation occurred as soon as 
is reasonably possible. 

The May 1985 policy does not refer apecif ically to 
releases. Rather, a c·orrective action plan is required tor 
relevant conditions. Therefore, in some cases, a facility 
receivinq CERCLA wast•• from an action siiDject to a pre-SARA 
decision doc:uaent may not need to institute a proqr .. to 
control rel.ea•••· Relaaaaa will be evaluated by the 
responaJ.l:)le Aqency to detar11ine whether suc::h rel••••• 
conatitute relevant conditions under thia policy. 

'l'h• activities related to determining acceptability, 
providinq notice to facilities, reqaininq acceptability and 
implementation procedures are discussed in th• "Implementation" 
section of this document, and apply to off•aite tranatera ot 
waste qenerated under pre-SARA and peat-SARA decision 
documents. 
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B. Acceptability Criteria for Wastes Generated Under Post-SAJU. 
Decision Docwpen;s 

Under this revised policy, there are three basic criteria 
that are used to determine the acceptability of a facility to 
receive off-site transfers of CERCLA waste qenerated under a 
post-SARA decision document or post-SARA RCRA §7003 cleanup. 
The criteria are: 

o There must be no relevant violation• at or aff ectinq 
the receiving unit; 

o There must be Jl2 releases from receiving units and 
contamination from prior releases at receivinq units 
must be addressed as appropriate; and 

o Releases at other units must be add.reaaed aa 
appropriate. 

The last two criteria are applied somewhat differently, 
depending on the type of facility. These differences are 
described below. 

1. Criteria Applicaple to All BCBA Syptitle C Treatmen;. 
Storage and Qisposal Facilities. Th• first criterion that 
applies to all Subtitle c facilities·i• that there can be no 
relevant violations at or affectinq the receivinq unit. As 
diacusaed earlier, this determination must be baaed on an 
in~pection conducted no more than six months prior to receipt 
of CERCLA waste. 

A second element that appli•• to all Subtitle c facilities 
is that there aust be DQ ~•leases at receivinq units. Releases 
from receivinq unit•, except for si9 minimi• rel••••• and Stat•
and Federally-permitted.rel•••••, muat·be eliminated and any 
prior contaa~nation.froa the r•l•••• must be controlled by a 
corrective action pe:s:wit or order under Subtitle c, as 
deacril>9d in th• next. section. · 

Th• final criterion that applies to all Subtitle c 
facilitiea, i• that the facility must have underqone a BCRA 
Facility Aa••••ment (RFA) or equivalent facility-wide 
investigation. Thi• investiqation addresses EPA'• affirmative 
duty under CERCIA Sl2l(d)(3) to determine that there are no 
rel••••• at the facility. 

Rel••••• of RCRA hazardou• waste or hazardous 
constituent• and CERCLA hazardous substances are all included 
under the policy. While the R!'A need not focus. on identifyinq 
rel••••• of hazardQua substances that are not BCRA hazardous 
wast•• or hazardous constituents, to the extent such releases 
are discovered in an RFA or throuqh other means, they will b• 
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considered the same as a release of hazardous waste or 
hazardous constituents. 
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o Additional Criteria Appiicaple to RCRA S\lbtitle c LaDd 
Disposal Facilities. Land disposal facilities must meet 
additional requirements imposed by SARA and this policy. The 
term "land disposal facility" means any RCRA facility at which 
a land disposal unit is located, reqardless of whether the land 
disposal unit is the receiving unit. Land disposal units 
include surface impoundments, landfills, land treatment units 
and waste piles. 

As stated earlier, there must oe no releases at or from 
receiving units. In addition, releases from other units at a 
land disposal facility must be controlled under a corrective 
action program. The RFA will help determine whether there is a 
release. In addition, land disposal facilities must have 
received a comprehensive ground-water monitoring evaluation 
(CME) or an operation and maintenance (O,M) inspection within 
the last year. 

Units at RCRA Subtitle c land disposal facilities 
receiving CERCLA wast• that is also RCRA hazardous waste must 
meet the RCRA minimum technology requirement• of RCRA §3004(0) 
only where a facility has been qranted a waiver can a land 
aisposal unit not meeting the minimum technoloqy requirements 
be considered acceptable tor otf-ait• disposal of CERCLA waste 
that .is.RCRA hazardous waste. · 

o Criteria Applicable to S\lbtitlt c Treatment and Storage 
Facilities. The criterion for controllin9 rel••••• from other 
units doe• not apply to all rel••••• at treatment and stora9e 
facilities, as it does at land diapo•al facilities. Rel••••• 
from other units at treatment and atora9e facilities must be 
evaluated tor enviromaen~al aiqnificance and their effect on 
th• satisfactory operation of th• facility. If deterained by 
the reaponaibl• Aqancy to be anvironaentally significant, 
releaaaa auat be controlled by a corrective action proqraa 
under an applicable authority. R•l••••• froa other unit• at 
treat.ant and storage facilities determined not to be 
environ.en~lly aiqniticant do not affect th• acceptability of 
th• facility for receipt of CER.CLA waste. 

2. criteria Applicable to RCRA, Ptrmit-by-Bul• Facilitita. 
This revised policy i• alao applicable to faciliti .. subject to 
the RCRA permit-by-rule provisions in 40 CFR 270.60. Th••• 
include ocean disposal barges or vessels, injection wells and 
publicly owned treatment work• (POTW•)· Perait-by-rule 
facilities receiving RCRA hazardous waste auat have a RCRA 
permit or RCRA interim •tatus. RCRA perait-by-rul• facilities 
must also receive an inspection for compliance with applicable 
RCRA permit or interim status ~•quirements. In addition, these 
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faciliti•• (and other non-RCRA facilities) should be inspected 
by the appropriate inspectors for other applicable laws. 

In general, except tor POTWs (discussed below), these 
facilities will be subject to the same requirements as RCRA 
treatment and storage facilities. That is, there can be no 
releases of hazardous waste, hazardous constituents or 
hazardous substances from receiving units. There also can be 
no relevant violations at or affecting the receiving unit, as 
confirmed by an inspection conducted no more than six months 
prior to the receipt of CERCLA waste. Releases from other 
units determined by the responsible Agency to be 
environmentally siqnif icant must be controlled by an 
enforceable agreement under the applicable authority. 

Criteria for discharge of wastewater from CERCLA sites to 
POTWs can be found in a memorandWl1 titled, "Discharge ot 
Wastewater from CERCLA Sites into POTWs," dated April 15, 1986. 
That memorandum requires an evaluation during the RI/FS procaas 
for the CERCIA site to consider such points as: 

o the quantity and quality ot the CERCLA wastewater and 
its compatibility with the POTW; 

o the ability ot the. POTW to ensure compliance with 
applicable pretreatment standards; 

o the POTWs record ot compliance with its NPDES permit; 
and 

o the potential for ground-water contamination from 
transport to or impoundment of CERCLA wastewater at 
th• PO'l'W. 

Baaed on a consideration of th••• and other points listed in 
the m .. orandua, the POTW uy be deemed appropriate or 
inappropriate tor receipt of CERCLA waste. 

3. crit1ria Applica})le to Non-S\lbtitle C Facilities. In 
soma inatancaa, it may be appropriate to use a non-Subtitle C 
facility for oft-site transfer: for example, PCB d~apoaal is 
regulated under the Toxic Substances Control Act (TSCA); 
nonhazardoua va•t• diapoaal is regulated under Subtitle D of 
RCRA and applicable State laws; and disposal ot radionuclide• 
is raqulated under th• Atomic En•rcnr Act. At aucb facilities, 
all releases are treated in th• same manner as rel••••• from 
other unit• at Sul:>titl• c treatment and storaq• facilities. 
That is, th• responsible Aqency should make a determination.as 
to whether the release ia environmentally siqnificant and, if 
so, th• release should be controlled by a corrective action 
proqram under the applicable Federal or State authority. 
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Requirements for the disposal of PCBs are established in 
40 CFR 761.60. Generally, these requlations require that 
whenever disposal of PCBs is undertaken, they must be 
incinerated, unless the concentrations are less than so ppm. 
If the concentrations are between 50 and soo ppm, the rule 
provides for certain exceptions that provide alternatives to 
the incineration requirements. The principal alternative is 
disposal in a TSCA-permittad landfill for PCBs. If a TSCA 
landfill is the receiving unit for PCBs, then that facility is 
subject to the same criteria applicable if a RCRA land disposal 
unit is the receiving unit; i.e., no relevant violations, no 
releases at the receiving unit and controlled releases at other 
units. PCBs at levels less than 50 ppm may be transported to 
acceptable Subtitle D facilities as discussed previously. 

V. IMPI1 &;MENTATION 

A. Determining Acceptapility 

Acceptability determinations under the off-site policy 
will be made by EPA or by States authorized for corrective 
action under §3004(U) of RCRA. Where State• have such 
authority, the State may make acceptability determinations for 
facilities in the State in consultation with EPA. ·Reqardless 
of a State's authorization status, the Reqion and States should 
establish, in the Superfund·Mamorandum of Agreement, mechanisms 
to ensure timely exchanqa of information, -notification of 
facilities and coordination of activities related to the 
acceptability of facilities and potential selection of 
facilities for off-aita transfer. The Raqions and States also 
need to establish or enhance coordination mechanisma·with their 
respective RCRA proqram staffs in order to ensure timely 
receipt of information on inspections, violations and releases. 
Th••• aqraementa can be am.bodied in State authorization 
Memoranda of Aqre-ent, State c;rant aqr•-•nta, or State-EPA 
enforc...nt aqreeaenta. 

The re•ponaJbl• government ~tf icial in the Region or State 
in which a hazardoua waste facility is located will determine 
whether th• facility baa relevant violations or r•l•a••• which 
may preclude its uae·tor oft-site transfer of CERCLA wast••· 
Each Reqion and State should have a designated otf•ait• 
coordinator rasponaJble tor ensuring affective cc1111unication 
between CERCLA response program staff and RCRA entorcemant 
staff within th• Roqional Offices, with Stataa, and with other 
Reqions and Stat••· 

The oft-site coordinator should maintain a til• of all 
information on th• compliance and ralaaae atatua of each 
commercial facility in the Raqion or State. Thia information 
should be updated based on th• results of State- or 
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EPA-conducted compliance inspections or other information on 
these facilities. 

CERCLA response proqra.m staff should identify potential 
off-site facilities early in the removal action or the remedial 
design process and check with the appropriate Regional and/or 
State off-site coordinator(s) reqarding the acceptability 
status of the facilities. If one or more facilities is 
identified that has not received an inspection within the last 
six months, the Regional off-site coordinator(•} should arrange 
to have such inspection(s) conducted within a timeframe 
dictated by the project schedule. The CERCLA REM/FIT 
contractor may conduct the inspection under the direction of 
the Deputy Project Officer. If contractor personnel are used, 
the Region should ensure that such personnel are adequately 
trained to conduct the inspections. 

Responsible Agencies should base their acceptability 
determinations on an evaluation of a facility'• compliance 
status and, as appropriate, whether th• facility has releases 
or other environmental conditions that affect the satisfactory 
operation of the.facility. States not authorized for HSWA 
corrective action may assist EPA in makinq the acceptability 
determination by determininq a facility's compliance status 
(based on a State inspection) and providinq this information to 
EPA. Reqions and States should uae the followinq types of 
information to make acceptability determinations: 

o State- or EPA-conducted inspections. EPA will 
continua to asaiqn hiqh priority to conducting 
inspections at ~ommercial land disposal, treatment 
and storaqa facilities. Facilities desiqnatad to 
receive CERCLA waste must be inspected within six 
months of the planned receipt of th• waste. In 
addition, ~and disposal facilities must have received 
a comprehensive qround-watar monitorinq inspection 
(CKE) or an.operation and maintenance (O,M) 
inspection within the last year, in accordance with 
the tiaefram•• spacif ied in the RCRA Implementation 
Plan (RIP). 

o BCBA Facility A1se1sment1 CBFA•>. To be.eliqibl• 
under this policy, a RCRA Subtitle c facility muat 
have had an RFA or equivalent facility-wide 
investiqation. The RFA or its equivalent must be 
designed to identify axistin; and potential releases 
of hazardous waste and hazardous constituent• from 
aolid waste manaqament unit• at the facility. 

o Other data sources. Other doCUJDanta •uch as the 
tacility'a permit application, permit, Ground Water 
Task Force report, qround-water monitorinq data or 
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qround-water assessment report can contain 
information on violations, releases or other 
conditions. Relevant information from these 
documents should also be used to determine a 
facility's acceptability to receive waste under the 
off-site policy. 

B. Notice Procedures 

EPA expects that Reqions and States will take timely and 
appropriate enforcement action on determininq that a violation 
has occurred. Where a responsible Aqency performs an 
inspection that identifies a relevant violation at a commercial 
facility likely to accept CERCLA wastes, within five workinq 
days of the violation determination, the responsible Aqency 
must provide written notice to the facility of the violation 
and the effects of applyinq this policy. States not authorized 
for HSWA corrective action should inform EPA of the violation 
so that EPA can notify the facility of the effect of the 
violation under this policy. (See RCRA Enforcement Response 
Policy for a discussion of appropriate enforcement responses 
and timetramea for Class I violations.) 

When the responsible Agency determine• that a relevant 
release has occurred, or that relevant conditions exist, the 
responsible Agency must notify the facility in writing within 
f ~ve workinq days of that determ~nation. The notice must also 
state the effect of the determination under this policy. A 
ccpy of any notice must also be provided to th• non-isauinq 
Reqion or State in which the facility is located·. states not 
authorized for HSWA corrective action should provide EPA with 
information on releaaes so that EPA can determine whether.a 
relevant release has occurred. 

Private parties conductinq a response action subject to 
this policy will need to obtain information on the 
accept&))ility of COJIJlercial facilities. The responsible Agency 
must r•llPOJld with respect to ~ pre-SARA and post-SARA 
wast••· %n addition, the responsible Aqency should indicate 
whether tba facility is currently underqoinq a review of 
accept&))illty and the date the review i• expected to be 
completed. No enforc .. ent senaitive or predecisional 
information should be releaaed. 

A facility .. y submit a bid for 
durinq a period of unacceptability. 
be acceptable in order to be awarded 
CERCLA waste. 

receipt of CERCLA waste 
However, a facility must 
a contract for receipt of 

Scope and Cont1nt1 ot tht Notie1. Tb• responsible Aqency 
must send the notice to th• facility own1r/op1rator by 
certified and first-class mail, return receipt requestad. Th• 
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within lO calendar days from the date of issuance of the 
notice, to discuss the basis for a violation or release 
determination and its relevance to the facility's acceptability 
to receive CERCLA wastes. Any such meetinq should take place 
within 30 calendar days of the date the initial notice is 
issued. If unacceptability is based on a State inspection or 
enforcement action, a representative ot the State should attend 
the meeting. If the State does not attend, EPA will notify the 
State of the outcome of the meeting. Th• owner/opeator may 
submit written comments within 30 calendar days from the date 
of the notice in lieu of holding the conference. It th• 
responsible Agency does not find that the information submitted 
at the informal conference or in comments is sufficient to 
support a finding of accepta~ility to receive CERCLA wastes, it 
should so inform the facility orally or in writinq. 

Within lO calendar days of hearinq from the responsible 
government official after the informal conference or th• 
submittal of written comments, the facility owner or operator 
may request a reconsideration of th• determination by the 
Regional Administrator or appropriate State official. The 
Regional Administrator or appropriate State official may use 
his or her discretion in decidinq whether to conduct a review 
of the determination. Such a review, if granted, should be 
conducted within the 60 day period (oriqinatinq with th• 
notice) to the extent possible. Th• review will not stay the 
determination. 

The RPM, osc or equivalent site manaqer must stop transfer 
of· waste to a facility on the 60th calendar day after issuance 
of a notice. Th• facility then reJtaina unacceptable until such 
time as the responsible Aqency notifies th• owner or.operator 
otherwise. The off-site coordinator and th• OSC/RPM should 
maintain close coordination throughout th• 60-day period. 

In laited caaea, th• reaponsible Agency .. Y u•• it• 
discretion to extend the 60 day period if it require• more time 
to revi.., a .ubaiaaion. Th• facility should be notif i•d of any 
extension, and it remain• acceptable during any extension. 

The reaponsible Agency may also use ita discretion to 
determine that a facility'• unacceptability ia iJ1J1ediately 
effective upon receipt of a notice to that effect. Thi• may 
occur in situations auch aa, but not limited to, .. argencies 
(e.q., fir• or exploaion) or eqre;ioua violations (e.;., 
criminal violation• or chronic recalcitrance) or other 
situations that render the facility incapable of safely 
handlinq CERCLA waste. 

Implementation of this notice provision does not relieve 
the Reqiona or Stat•• from takinq appropriate enforc .. ent 
action under RCRA or CERCLA. 
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certified notice, if not acknowledqed by the receipt return 
card, will be considered to have been received by the addressee 
if properly sent by f irst-clasa mail to the last address known 
to the responsible Agency. The notice should contain the 
following: 

o A finding that the facility may have conditions that 
render it unacceptable for receipt of off-site waste, 
based upon available information from an RFA, an 
inspection, or other data sources; 

o A description of the specific acts, omissions or 
conditions that form the basis of the findinqs; 

o Notice that the facility owner/operator has the 
opportunity to request an informal conference with 
the responsible government official to discuss the 
basis for the facility'• unacceptability 
determination under this revised policy, provided 
that such a request is made within 10 calendar days 
from the date of the notice. The owner/operator may 
submit written comments within 30 calendar days from 
the date ot the notice in lieu of holdinq th• 
conference. 

o Notice that failure to request an informal meeting or 
submit written comments will result in no further 
consideration of the determination by the responsible 
Aqency durinq th• 60 calendar days after issuance of 
the notice. Th• reaponail:>l• Aqency will cease any 
transport of CERCIA waata to th• facility on th• 60th 
calendar day att~r iaauanc• ot the notice. 

o Notice that the owner/operator may request, within 10 
calendar daya of hearinq f roa the responsible 
qovern11ent otticial after the informal conference or 
th• aul:mittal of written colllllenta, a reconsideration 
ot th• determination by th• Regional Administrator or 
appropriate State official. The Reqional 
Adainistr&tor or State of ticial may aqr•• to review 
th• determination at hi• or her discretion: and 

o Notice that such a review by the Reqional 
Administrator or appropriate State official, if 
aqreed to, will be conducted within 60 calendar days 
of the initial notice, if poaaible, but that th• 
review will not stay the determination. 

The facility may continue to receive CERCIA waste for 60 
calendar days after"isauance of the initial notice. As . 
indicated above, facility owners or operators may reque~t.an 
informal conference with the responsible qovernment official 
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c. Proced¥r•s.for Facilities with outstanding Unacceptability 
Determ1nat1on1 

Under the original May 1985 off-site policy, facilities 
determined to be unacceptable to receive CERCLA wastes were 
provided with written notice and were generally afforded 
informal opportunities to comment on the determination (the 
latter step was not required by the policy). Although the 
Agency believes that these steps repr•••nted adequate 
procedural safequards for facilitie• seeking to receive CERCLA 
wastes, EPA has decided to provide an additional opportunity 
for review, in light of this revised policy, for facilities 
with unacceptability determinations already in place on the 
effective date of the revised policy. 

Any such facility that wishes to meet with the responsible 
Agency to discuss the basis for a violation or release 
determination and its relevance to the facility's ability to 
receive CERCLA wastes, may request an informal conference with 
or sul:>mit written comments to th• responsible Agency at any 
point up to the 60th day after the publication of th• proposed 
rule on the oft-site policy in the Federal Register. Such a 
meeting should take place within 30 calendar days of the 
request. If the responsible qovernlllent Agency does not find 
the information presented to be suf ticiant to support a f ind~ng 
of acceptability to receive CERCLA wast.es, then it should 
inform the facility orally or in writinq that th• 
unacceptability determination will continue to be in force. 
The facility may, within 10 calendar days of hearinq from the 
responsible government official after the informal conference 
or sul:>mittal of written comments, petition the EPA Regional 
Administrator or appropriate State official for 
reconsideration. Th• Regional Administrator or Stat• official 
may use hi• or her discretion in decidinq whether to qrant 
reconsiderati~n. 

'1'beae procedures ·for review of unacceptability 
datenainationa that were already in place on th• effective date 
ot thi• revised policy will not act to stay th• •f fect of th• 
underlyin9 unacceptability·determinationa durin9 th• period of 
review. 

p. Re-eyaluatinq unacceptability 

An unacceptable facility can be reconsidered for 
mana9ement of CERCLA wastes whenever the responsible Agency 
finds that the facility meets th• criteria described in th• 
"Acceptability. C~iteria" section of this policy. 

For ~h• purposes of this policy, releases will be 
considered controlled upon issuance of an· order or permit that 



983~J 
-18-

initiates and requires completion of one or more of the 
followinq: a facility-wide RC~ Facility Investiqation (RFI); 
a Corrective Measures Study (CMS) ; or Corrective Measures 
Implementation (CMI). The facility must comply with the permit 
or order to remain acceptable to receive CERCLA waste. At the 
completion of any such phase ot the corrective action process, 
the responsible Agency should aqain review the facility tor 
acceptability under the oft-site policy usinq the criteria 
listed in this document, and as necessary and appropriate, make 
new acceptability determinations, and issue additional orders 
or modify permit condition• to control identified releases. 
Releases that require a determination of environmental 
significance will be considered controlled upon issuance of an 
order or permit to conduct an RFI, CMS or CMI, or upon 
completion of an RFI which concludes that the release is not 
environmentally siqnificant. Aqain, the facility must comply 
with the permit or order to remain acceptable to receive CERCLA 
waste. 

If the facility is determined to be unacceptable as a 
result of relevant violations at or affecting the receivinq 
unit, the State (if it made the initial determination) or EPA 
must determine that the receiving unit is in full physical 
compliance with all applicable requirements. Where a State not 
authorized for HSWA corrective action makes this determination, 
it should notify EPA imnediately of the facility'• return to 
cgmpliance, so that the Aqency can expeditiously inform the 
facility that it is once aqain acceptable to receive CERCLA 
wastes. 

Th• responsible Agency will notify the facility of its 
return to acceptability by certified and first-cla•• mail~ 
return receipt requested. 

E. Impl1mentation Procadu.r•• 

All reaedial deci1ion doCUJ1ents au1t discus• compliance 
with thi• policy for aiternatives involving ott-•ite management 
of CER~ va11te1. Deci1ion docwaent1 for removal actions also 
should iJM:luda such a diacuaaion. 

Provision• requiring compliance with this policy •hould be 
included in all contracts for respon•• action, cooperative 
Agreements with Stat•• undertaking Superfund response actions, 
and enforcement aqre .. ent1 •. For on9oinq projects, th••• 
provisions will be implemented •• follows, taking into 
consideration the dif ference1 in applicable requirements for 
pre- and post·S~ decision docwaenta: 

o RI/FS: Th• Reqiona shall iJ1U1ediately notify Agency 
contractors and States that alternatives for off-site 



-19-
9 8 3 4.1 1 

management cf wastes must be evaluated against the 
provisions cf this policy. 

o Remedial Design: The Regions shall immediately 
notify Agency contractors, the States, and the U.S. 
Army Corps of Engineers that all remedies that 
include off-site disposal of CERCLA waste must comply 
with the provisions of this policy. 

o Remedial Action: Th• Regions shall immediately 
assess the status of compliance, releases and other 
environmental conditions at facilities receiving 
CERCLA waste from ongoing projects. If a facility is 
found not to be acceptable, the responsible Agency 
should notify the facility of its unacceptability. 

o Enforcement: Cleanups by responsible parties under 
enforcement actions currently under negotiation and 
all future actions must comply with this policy. 
Existing agreements need not be amended. However, 
EPA reserves the right to apply th••• procedures to 
existing agreements, to th• extent it i• consistent 
with the release and reopener clauses in the 
settlement.agreement. 

If the response action is proceeding under a Federal lead, 
the Regions should work with the Corps of Engineers or EPA 
contracts Officer to negotiate a contracts modification to an 
existing contract, if necessary. If th• response action is 
proceeding under a State lead, the RagiQns should amend th• 
Cooperative Agreement. 
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OECM Ottic• Director• 

I. BACKGROtmp 

OUrinq th• paat year, •Y ottic• ha• vorxed closely with 
th• Reqiona, th• Readquart•r• proqraa ofticea, and the Land 
and Natural Reaourcea Oiviaion ot the o.s. Oepartment ot 
Justice (OOJ) to expand th• uae ot direct referral of ca•••· 
on January 5, 1911, !PA and DOJ entered into an aqreement 
which expanded th• cateqori•• ot civil judicial ca••• to be 
ref erred directly to DOJ Headquarters troa the EPA Reqional 
ottic•• without ay prior concurrence. In enterin9 into this 
a9r• .. ent, IPA ha• taken a major atap toward• atra&lllininq 
th• entorceaent proc••• and more fully utilizin9 our Reqional 
entorc...rit cap&1'iliti••· 

on January 13, 1988, th• Adainistrator siqned an interim 
deleqationa packaqe which will allow th• A;ency to iJ1J11ediately 
implement expanded direct reterral• to DOJ. A tinal deleqa
tions packaqe i• now beinq prepared tor Green Border review. 
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Thi• memorandu:m provides quidanc• to EPA Headquarters 
and Regional personnel reqardinq procedur•• to follow in 
implementinq th• expanded direct referral aqreement. Prior 
guidance on direct referrals appears in a November 28, 1983, 
memorandum from Courtney Price entitled "Implementation of 
Direct Referrals tor Civil Ca••• Beqinninq December l, 1983." 
That quidance i• •uperaeded to th• extent that th• current 
guidance replace• or chanqes procedures ••t torth therein; 
Qtherwi•• the 1983 docu:ment ra11ain• in ettect. 

II. St,TMMABX 

E!tective illllDediate-ly !or non•CERCLA cases, and effec
tive April l, 1988, tor CERCLA cases, the Regions will 
~irectly refer to the Department of Ju•tice all civil cases 
other than tho•• listed in th• attachment to thia memorandum 
entitled "Cases Which Will Continue to be Referred Throuqh 
Headquarters." Thia attachment list• ca••• in new and 
emerqinq proqram• and a tew, hiqhly·••l•cted additional 
categories ot ca••• where continued reterral throuqh EPA 
Headquarters ha• been determined to be appropriate. EPA 
Headquarters will have 3! days to review th• caae •illul
taneoualy with OOJ. EPA Headquarter• will !ocua it• review 
primarily on aiqnificant leqal or policy ia•u••· If major 
~eqal or policy iaaue• are raia•d durinq thia review, EPA 
Headquarters will work with the R•;ion to expedite reaolu
tion. 

Attached is a copy ot the aqreement between EPA and OOJ, 
which i• incorporated into thi• c;uidanca. Many of the 
procedure• tor direct reterral of ca••• are adequately . 
•xplained in th• ac;remaent. However, there are •ome points I 
would like to ampha•ize. 

III. PBOCEotrBES 

A. cans mC'l' TO DIUCT 1lD'DltAL 

Th• attached ac;raaJaent li•t• tho•• cateqori•• of ca••• 
which muat continue to be ref erred throu;h th• Ottic• ot 
Enforcement and Compliance Monitorin; (OEOI). All other ca••• ahould be ref erred directly by th• Regional Off ic• to 
OOJ' Headquarter•, with th• tollowinq two exceptiona: 

(l) ca••• which contain count• which could be directly 
ref erred l.nsl count• which require prior EPA Headquarters 
review should be referred throu;h EPA Headquarters, and 



(2) any referral which transmits a consent deer•• 
should be referred throuqh EPA Headquarters, except 
~here existinq deleqations provide otherwise. 

I! you are uncertain whether a particular case may be 
directly reterred, you should contact the appropriate 
Associate Enforcement Counsel for quidance. 

B. PRZPARATIOM ANO DIS'l'lUBCTIOM OF RU'ERRAL PACltAGES 

9891.SA 

The contents of a referral packaqe (either direct to OOJ 
or to EPA Headquarters) should contain three primary divi
sions: (l) a cover letter; (2) the litiqation report; (J) t~e 
documentary file supportinq the litiqation report. 

The cover letter should contain a summary ot th• 
!ollowinq elements: 

(a) 

(b) 

(C) 

(d) 

( •> 
( t) 

{q) 

[h) 

identification of the proposed defendant(•): 

the statutes and requlationa which are th• basis 
for the proposed action aqainat th• defendant(•): 

th• ••••ntial f acta upon which the proposed action 
is based, includinq identification ot any siqni
ficant tactual issues: 

proposed relief to be aou;ht a9ainst defendant(•): 

aic;nificant or precedential lec;al or policy issues: 

contacts vith the detendant{a), includinq any 
previou• administrative entorcament action• taken; 

lead Reqional leqal and technical personnel: 

any other aapect ot th• case which i• •iqniticant 
and should b• hiqhliqhted, includinq any extra
ordinary resource demands which th• case may 
raquira. 

A dir1;t r1:1rr1l to DOJ' i1 t1nt111ount to a e•rtifi• 
cation by th• Region th•t it b1li1y11 th• c111 i1 au::i
ciently d1y1lop1d tor filing ·of a coaplaint. and th•t th• 
B1qion i1 ready, willing and al;!lt to prpyid• such 11qal and 
technical suppo;:t as might ·be re11onaply required to pur1u1 
th• c111 tbrouqh litigation. 

R•f •rral pacJtaq11 1hould b• addr••••d to th• ~•i•tant 
Attorney Ganeral, Land and Natural R11ourc1a Diviaion, u.s. 
Department ot Juatice, Waahinqton o.c. 20530. Attention: 
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Chief, Environmental Enforcement Section. Copies of all 
referral packaqea •hould also be ••nt to the Assistant 
Administrator tor OECM and the appropriate Headquarters 
program offioe. 
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DOJ has reaffirmed the time frame ot the Memorandum of 
Understandinq, dated June l5, 1977, tor the tilinq of cases 
within 60 day• after receipt of the referral packaqa, where 
possible. OOJ can request additional information trom a 
Reqion on a case or return a case to a Reqion tor further 
development. In order to avoid th••• delay•, referral 
packaqea should be aa complete aa poa•ible and th• Reqions 
should work closely with OOJ to develop referral packages. 

C. IOEHTIPICATIOH AND RESOLUTION OP SIGNIFICANT LEGAL 
AND POLICY ISSUES 

A major element in aaaurinq the success of the expanded 
direct reterral proqram is an efficient process ~o identify 
and reaolva aiqnificant leqal and policy isauaa. Thi• should 
be dona aa early as possible to aaaure that unresolved issue• 
not delay a referral. Early identification and reaolution 
will alao help th• Aqency to avoid davotinq aic;nif icant 
Reqional reaoureea to preparinq a litiqation report for a 
caae which will ultimately be conaidered inappropriate tor 
referral. 

The procedure• aak• clear that the Reqional oftice ha• 
tna initial reaponaibility tor identification ot aiqnifi·cant 
leqal and policy ia•u••· Such issu~• should be identified to 
OECM and th• appropriate Headquarter• proqram off ice ·•• •oon 
as a decision i• made to proceed with litiqation. All 
parties should then work to addr••• the isauea aa quickly as 
poaaible, preferably before th• referral packaq• is sent to 
Headquarters. 

Th• aqre .. ent with DOJ al•o outline• procedure• tor 
Headquarter• reviav.ot r•f•rral pac>ca;•• to determine whether 
any •i;nificant leqal or policy iaauea exi•t which would 
impact tilin9, and th• proc••• tor re•olution of •~ch i••u••· 
If an iaaue aurfacea durinq the 3S-day Headquarter• review 
period, CICM vill work tor quick reaolution ot th• issue, 
with ••calation a• nec•••ary to top Aqency aanaq .. ent. Thi• 
ahould ••rv• priaarily ••·• waafety valve" for tho•• few 
isauea not previou•lY identified, rather than a• th• point at 
which iaauea are first raised·. 

rinally, if DOJ rai••• a aiqniticant leqal or policy 
isaua durinq it• review, OECM will work with th• Reqion and 
th• Headquarter• proqraa ottica to expedite r••olution ot th• 
issue. If DOJ mak•• a tentative determination to return a 
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referral, OOJ will consult with OECM and the Reqional Office 
in advance of returninq th• referral. 

O. CASE QOALITY/STRATEGIC VALt1Z 

OECM will evaluate Reqional pertormance a• to the 
quality and strateqic value of cases on a qeneric basis. 
While OECM will not request withdrawal o! an individual 
referral based on concerns about quality or strateqic value, 
it will consider th••• factor• during the annual audit• of 
the Of !ices of Reqional Counsel and the annual Reqional 
proqram o!!ice reviews. Concerns relative to issues of 
quality or strateqic value will also be raised informally as 
soon as they are identi!ied. 

E. WITHDRAWAL 01" CASES PIUOR TO l'ILIMG 

Ca••• •hould be !ully developed and ready tor !ilinq at 
th• time they are referred to DOJ Headquarters. Thus, caae 
withdrawal should be neceaaary only under th• aoat unusual 
circum•tanc••· It, attar eonaultation with O!CM, withdrawal 
is determined to be appropriate, the Reqions aay request that 
OOJ' withdraw any directly r•!•rr•d ca•• prior to tilinq. 
Copi•• ot th• Reqion'• requeat should b• ••nt to th• Aa•i•
tant Administrator.for OECM and th• appropriate proqr .. 
office. 

In order to aaaure effective aanaqelllant of.the Aqency'• 
enforcement proqraa, it ia i.Jlportant to maintain an accurate, 
up-to-date docket and caae tracJd.nq syat... Beqional 
attorn•v• :mu•t continue to repo;t th• status o: all ea•••· 
includinq directly r•t•rr•d ca1e1. gn a regular p11i1 tbrough 
u11 o: tb• national Enforcgent Qock1t sy1tg. All infor
mation for th• ca•• required by th• ca•• docket 1yat .. auat 
appear in th• docket and be updated in accordance with 
current guidance concerninq the auto .. t•d docket ay1tem. 

If JOU have any que•tio~•.eoncerninq the proced\.lrea ••t 
forth in-this a .. orandma, pl•••• contact Jonathan Cannon, 
Deputy Aa•i•tant Adai.ni1trator for Civil Enforc-•nt., at 
FTS 382-4137. 

Attachment 

cc: Hon. Roqer .:r. Marzulla 
David Buent• 
Nancy Fire•tcne 
A••iatant section Chiefs 
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{ NW-1 i UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
\~/ WASHINGTON, 0.C. 20,10 

... ,., _, .. ,: 
--.. 24 

Honorable Roger J. Marzulla 
Acting Assistant Attorney General 
Land and Natural Resources Division 
~ashin;ton, o.c. 20530 

Dear Roger: 

QISOCl QI 

1..-011r.1 .. l"' &llO 
l:OflP\ l&NC:I lolONIT()ll'°'G 

~s you know, the Agency has been considering changes in 
existing procedures to increase the effectiveness of its enforcement 
program. One change, which we discussed at our recent•meeting with 
you, is a major expansion of the direct referral program for civil 
judicial enforcem~nt actions, whereby such cases are referred 
directly from the Regional Ad~inistrators to your off ice. 

We believe the past successes of this program and the 
increased maturity of Regional staff warrant adopting direct 
referrals as the basic mode of operation. Thus, with your 
aeeeptanee, we intend to utilize direct referrals to your office 
for virtually all civil cases other than those relating to certain 
new statutory authorities or e1Nrqin9 programs where judicial 
enforcement experience is limited. As such proqrams mature, we 
·will ·expand the scope of direct r•ferrals to cover them. In 
addition, as new pr09ralfts are implemented under new statutory or 
regulatory requirements, we contemplate an initial period of 
referrals through Readquarters for these cases prior to their 
incorporation into the direct referral process. 

Based on discussions within the Agency and with your staff, 
we would propose that direct referrals cover all civil cases but 
those listed in Attachment A. This list includes cases in new and 
emerging program• and a few, highly-selected additional categories 
of ca••• where continued referral through Headquarters has been 
determined to be appropriate. This would allow direct referral of 
the vast aajority of civil cases, including those which would still 
require •ignificant national coordination to as•ure a consistent 
approach (such as auto coating voe air cases). For this reason, 
the procedures applicable to this s~all subset.of cases as outlined 
in the memorandum entitled •rmplementing Nationally Managed or 
Coordinated Enforcement Actions: Addendu~ to Policy Framework for 
State/EPA Enforce~ent Agreements• dated January 4, 1985 will remain 
in effect. 
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For all hut CERCLA cases, this expansion would be effective 
on January 1, 1988. For CERCL~ cases, direct referrals would take 
effect on April 1, 1988. We anticipate joint issuance by our 
off ices of the model CERCLA litigation report prior to that date. 

Also attached (Attachment ~l is the outline of the direct 
civil referral process as the Agency intends to implement it. 
This outline refines current direct referral procedures by more 
clearly focusing authority and accountability within the Agency. 

Under these modified procedures, the Regional Office has thP. 
lead on direct referrals. The Region will be solely responsible 
for the quality of the referral. In this context, quality 
enc01T1~asses both the completeness and accuracy of the litig~tion 
report and the strategic value of the case. Any problems 
involving case quality should be raised directly with the ~egion. 

~EC~ will evaluate R@gional perfor~ance as to the quality 
and strategic value of cases on a generic basis. While OECM wi.ll 
not request with~rawal of an individual referral on the basis of 
concerns about quality or strategic value, we are committed to 
working with the Regional Offices to assure that current standards 
are maintained or even exceeded in future referrals. we welcome 
your input on Agency perfonnanee to assist us in this regard. 

As the procedures detail, OECM (as well as the appropriate 
Pea~quarters off ice) will continue to ·be actively involved in 
identification and resolution of significant legal and policy 
-issues. Such issues normally should be raised and resolved prior 
to the actual referral. If such an issue surfaces during the 
35-day Headquarters review period, we will work for quick .resolution 
of the issue, with eBCalation as necessary to top ~o•ney manaoement. 
Ourin; the period required for resolution, OOJ will treat the 
referral as •on hold•. In ·th• unusual c ircuftis tanc:e where an issue 
is still unresolved after 60 days from the date of refe~ral, we 
would contemplate withdrawal of the referral by the Aoency pending 
resolution unless a ~ormal •hold• letter has been submitted in 
accordance with the procedures contained in the memorandum entitled 
•txpanded Civil Judicial Referral Procedures• rlated Auoust 28, 
1986. 

If a •i9nificant policy or legal issue is raised by DOJ during 
its review, O!CM remains committed to work with the R•oional and 
pro9raJT1 offices to assure expedited resolution of the issue. 
Obviously, these procedures are not intended to inhibit discussions 
between our offices to facilitate a resolution. tn addition, if 
OOJ makes a tentative ~etermination to return a referral, we 
understand that you will consult with OECM and the ~e9ional Off ice 
in advance of returning the referral. 
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we believe this expansion in use of direct referrals represents 
a major advance in streamlining the Agency's enforce~ent process 
and appreciate your support in its implementation. This letter, 
u~on your acceptance, will supersede the letters of Septe~her 29, 
1983, October 28, 1985, and August 28, 1986 on this subject and 
constitute an amendment to the June 15, 1977 Memorandum of 
Understanding between our respective agencies. 

I appr~ciate your continuing cooperation and support in our 
IT'Utual efforts to make our enforcement process !'lore effective. I 
hope this letter l'leets with your approval. If so, please sign i~ 
the space provideci below and return a copy of the letter to me fer 
distribution throughout the Agency. 

,lttachm~nts 

.Approved: 

Sincerely, 

Thomas L. Adams, Jr. 
Assistant .Administrator 

..... \ 
1t'-~. I ). 

I :1 ·:t i ~· · ..... :, . JAM 05 l988 
.. · , . .. 

Po9er·J. ~arzGIIa 
Acting Assistant Attorney ~eneral 
Land and Natural Resources Division 
u.s. Department of Justice 

Date 
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RESPONSIBILITIES AND PROCEDURF.~ FOR DIRECT REFFPRAtS 
OF CIVIL JUDICIAL ENFORCEMENT ~CTinNS TO THF DEPART~ENT 0F JUSTICE 

(ll Regional Offices have the lead on direct referrals to 
the Assistant Attorney General, Land and Natural Pesources Division, 
Department of Justice (DOJl; Regions will be r~sponsible for 
the quality of referrals. 

(2) R~gions will identify any significant legal/policy issues 
as soon as the decision is made to proceed with litigation. Sue~ 
issues will be raised in writing for consideration by OECM and the 
appropriate Headquarters progra~ office. ~ll parties will atte~pt 
to resolve such issues as early as possible, preferably before the 
referral package is sent to Headquarters. ~egions will also flag 
such issues in the cover memo transmitting the referral. 

(3) >t the same time the referral is sent to OOJ, it will be 
sent to nECM and the appropriate Headquarters program office for· a 
simultaneous and independent review to determine whether any other 
significant policy/legal issues exist which would i~pact filing. 

(4) Headquarters offices will complete their reviews within 
35 days of receipt ·of the referral. Each Headquarters office will 
notify the Pegion in writing of any significant issues identified 
or that no such issues have been identified. A copy of this 
memorandum will be sent to DOJ. The Hearlquarters offices will 
cpordinate their reviews and, to the extent possible, provide ~ 
£onsolidated response. 

(5) If significant issues are identified and n~t readily 
resolved, Headquarter• (the Assistant Administrator for OEC~l, 
after consultation with the program office ~ssistant ~dministrator, 
may request the Regional Administrator to withdraw the case. If 
the RegiQnal Adminiatrator and the Assistant Administrator for ~ECM 
(and, as applicable, th• prograJT1 office Assistant Administrator) 
are unable to a;ree on th• appropriate resolution of the issue, the 
issue would be emcalated to the Deputy Ad~inistrator. 

(') If a ai;nificant issue is not resolved within 60 days of 
the date.of referral, the case will normally be withdrawn pending 
resolution·unl••• an appropriate •hold• letter is sent to DOJ in· 
accordance with the prcx:edures contained in the meft'Orandum entitled 
•Expanded Civil Judicial-Referral Procedures• dated August 28, 19~6 
<document G~-SO in the.General r.nforcement Policy Compendium.) 

(7) Headquarters will NOT request withdrawal of a referral 
package for any of the following r~a•ons: 

overall quality of referral package 
strategic value of case 
adequacy of documentation 
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(8) If OOJ makes a tentative decision to return a referral 
to EPA, it will consult with the Regional Office and OECM prior 
to making a final decision to return the case. 

(9) Headquarters will evaluate on a generic basis (e.g., 
trends or repeated concerns> the quality/strateQiC value of a 
Pegion's referrals. Concerns relative to issues of quality or 
strategic value will be raised informally as soon as they are 
identified. 

(10) ~eadquarters oversight will be accomplished primarily 
through annual program and OGC/OP.CM reviews, or ad hoc: reviews 
as problems are identified in a given Region. ~ ~ 

Note: Where a referral also transmits a signed consent decree 
for Headquarters approval, the procedures applicable to 
processing settlements shall apply in lieu of th.ese 
procedures. 
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CASES WHICH WILL CONI!Nt,"'! TO BE BEF!RR:O THROUGH HEAOOcAaT;Rs 

AI.I. HEPIA; 

RCBA/C!BCLA; 

TSCA/F!fBA; 

WATE:B; 

Parallel Proceedinq• -- Federal civil enforcemen~ 
matters where a criminal investiqation ot the same 
violations ia·pendinq 

UST enforcement 

Enforcement of RCR.A land ban and minim~m 
tachnoloqy requlationa 

Enforcement ot administrative orders tor access 
and penalty cases !or failure to comply wi~t 
requests for access (Section 104) 

Referral• to enforce Title III of SARA, ~he 
community Biqht-to-Know provisions 

Referrals to compel compliance with or restrain 
violations of suspension orders under FIFRA 
Section 6{c) 

FIFRA actions tor atop sales, use, removal, and 
••iiure under Section lJ 

Referral• to enforce Title III of SARA, th• 
Community Biqht-to-Knov provision• 

Injunctive action• under section 7 of TSCA 
(action• tor injunctive relief to enforce th• 
requlationa promulqated under Section 17 or 
section ' could be directly retarred) 

Clean Water Act pretreatment violation• --failure. 
ot a POTW to implement an approved local 
pretreatment proqraa 

Clean Water Act permit violations relatinq to or 
determined by bioloqical methods or techniques 
meaaurin; whole affluent toxicity 

PWSS ca••• to enforce aqainat violations o! 
adlliniatrative order• vhiCb were not iaaued uainq 
an adjudicatory hearing proce•• 
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Cases brouqht under the Marine Protec~:o~, 
Research and Sanctuaries Act (MPRSA) 

tiIC casaal 

Smelter cases 

l Th• tan ca••• ratarred to date indicate that the 
raqulationa raise interpretive iaaues ot continuinq national 
siqnif icance. There alao appears to ba a need tor qrea'ter 
experience at qatherinq the .facts nacaaaary to prove violations 
and aupport appropriate relief. For thi• reaaon, th• first J ~!C 
cases from each Raqion shall ba re tarred throu;h Haadquar~ers. 
Once the Aasociate Enforcement Counael for OECM determines ~~at 
the Reqion has completed three auccesatul referrals, th• Reglon 
may proceed to refer th••• caaaa directly to OOJ. 
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MEMORANDUM 
,, 

SUBJECT: / Interim F..in~l uidance Package on Funding CERCLA State 
l~nforR~nt ions at NPL Sites 
\ · ~Jfv ... ·\ ~~~-

~ inst'on P ~ 
: Assistant A inistrator 

FROM: 

.., 
TO: Regional Administrators 

Regions I - X 

On October l, 1986, the Office of Solid Waste and Emergency 
Response issued two separate guidances on funding States in 
su~port of their enforcement actions at CERCLA National 
Priorities List (NPL) sites. One guidance covered activities 
related to negotiations with and administrative and judicial 
enforcement actions against potentially responsible parties 
(PRPs); while the other covered activities related to the 
oversight of PRP response actions. 

This package includes updated guidances which supersede the 
October l, 1986 guidances. The revised quidances on· funding 
State enforcement and PRP oversight incorporate relevant 
comments, as well as consider various issues that have arisen 
since passage of SARA. Therefore, along with this memorandum the 
attached package is made up of-the following components: 

o Guidance on CERCLA. funding of State enforcement 
actions at National Priorities List sites (983l.6a): 

o Guidance on CERCLA funding of Potentially Responsible 
Party oversight by States at National Priorities List 
Sites (983l.6b): 

o Cost Estimates for Budgeting state Enforcement 
Activities (983l.6c): and 

o Recommended Procedures for Headquarters/Regional Review 
and concurrence of Initial Enforcement Cooperative 
Agreements (983l.6d). 
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Along with this "interin final" package, the Grants 
Ad~inistration Division (GAD), in conjunction with OSWER, has 
developed an assistance-related manual entitled "Guide for 
Preparing and Reviewing Superfund Cooperative Agreements" 
(September 1987). This manual is to.be used when reviewing and 
awarding actual cooperative agreement applications submitted by 
States. In the near future, this manual will include a model 
enforcement cooperative agreement application, which will be 
representative of the scope and content expected from the States. 
A copy of this manual can be obtained by contacting your Regional 
Assistance Administration Unit (AAU}. 

This package and GAD's guidance, along with the Office of 
Emergency and Remedial Response's manual on "State Participation 
in the Superfund Program," the "Interim Guidance on State 
Participation in Pre-Remedial and Remedial Response" (OSWER, July 
21, 1987), the regulation on "Intergovernmental Review of 
Environmental Protection Agency Programs and Activities" (40 CFR 
Part 29), the "General Regulation for Assistance Programs" (40 
CFR Part 30), the q~idance on "State Procurement under Superfund 
Remedial Cooperative Agreements (OERR, March 1986) and the 
regu~ation on "Procurement Under Assistance Agreements" (40 CFR 
Part 33), should form the basis for preparing and administering. 
cooperative agreements concerning CERCLA State-lead enforcement 
actions at NPL sites. 

In addition, the upcoming revisions to the National 
Contingency Plan and the draft "Guidance on Preparing a superfund 
Memoran~unr of Agreement" (SMoAr jointly issued by OERR and OWPE 
on October 5, 1987 will provide-EPA Regional offices and States 
with a specific understanding of the extent and manner in which 
States should involve themselves in CERCLA anforcement and 
remedial responses and the extent of involvement and oversight 
expected of EPA during state conduct of such responses. 

Furthermore, some issues outlined during review of the previous 
funding guidances will be further addressed in future guidance on 
CERCLA State enforcement. Please see the attachment to this 
memorandum for those issues and the direction to follow. 

There are several additional policy points to follow when 
implementinq thia quidance package. 

1. states should clearly understand that fundinq under the 
guidances is related to encouraging or compellinq PRPs to 
undertake traditional response activities to clean up ·a 
site (such as negotiations for remedial invaatiqations, 
feasibility studies, remedial desiqns and remedial actions) 
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and to conduct necessary technical, administrative and 
enforcement activities during their oversight of the PRPs' 
response (such as oversight in the field, compiling 
administrative records, preparing remedy decision documents 
and enforcing the provisions of settlement agreements). At 
this time, EPA ~ ~ provide funding solely to litigate 
claims such as to recover past costs or natural resource 
damages. 

2. Although the guidances do not specifically address 
funding States during Federal facility response actions 
at National Priorities List sites, funding by EPA will 
nonetheless be considered under the following 
situations. Management assistance funding may be 
provided to support State involvement in pre-remedial 
activities and activities leading to signature and 
execution of an agreement under Section 120(e) of 
CERCLA. If the State ii A signatory ~ ~ agreement, 
the agreement should spell out the State's 
responsibilities for the site, including oversight 
responsibilities. Funding through a cooperative 
agreement may then be available to conduct these 
oversight responsibilities. In the absence of an 
oversight role spelled out in the agreement, management 
assistance funding may be available to ensure adequate 
State involvement during the facility's response 
action. If the State ii ~ A signatory ~ ~ 
agreement, oversight activities will be conducted by 
EPA. However, management assistance funding may still 
be available to ensure adequate State involvement. 
Furthermore~ EPA's current position is to~ fund 
States for litigating or taking any enforcement actions 
against a Federal facility. Finally, per Section 
120(g) of CERCLA, EPA must retain lead responsibility 
with respect to its Section 120 authorities over 
Federal facility s~tea on the National Priorities List. 
As such, Federal facility sites cannot b• designated as 
"State-lead." 

3. Cost documentation of State intramural and extramural 
activities continues to ·D• a critically important 
aspect of the superfund program. As such, th• 
Financial Management Division'• soon to be published 
"State Superfund Financial Management and Recordkeepinq 
Guidance" should be clearly understood and followed by 
the Reqions and States for all enforcement-related . 
cooperative agreements developed and funded under this 
quidance package. FMO'a guidance replaces Appendix U, 
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"Cost Docunentation Requirements for Superfund 
cooperative Agreements" of the Manual "State 
Participation in the Superfund Program." The need for 
cost recovery, particularly regarding PRP oversight, 
should be considered in drafting cooperative 
agreements. 

4. Provisions outlined in the funding guidances may be 
alternatively addressed and agreed to in the SMOA. Of 
course, actual funding is done only through a cooperative 
agreement. The Region and State should discuss the best 
approach to ensuring compliance with the provisions outlined 
in the guidances. However, the Region should ultimately 
decide whether reiteration or expansion of SMOA provisions 
should be made in the cooperative agreement application. 
When making this determination, the Region should employ 
such criteria as the level of State experience and 
capabilities, and past State performance in the CERCLA 
cleanup program. 

5. Per Section 104(d) (l) (A) of CERCIA, as amended by SARA, EPA 
must make a determination on cooperative agreement 
applications within 90 days of receipt. Since the 90 day 
clock begins when the Reqional Assistance Office receives 
the final application from the State, the Regional program 
off ice must ensure that th• application is properly logged 
in and dated by the Assistance Off ice. See the "Interim 
Guidance on State Participation in Pre-Remedial and Remedial 
Response" for further direction on the 90 day review 
·requirement. 

6. EPA Headquarters does not intend to be routinely involved in 
reviewing and concurring on enforcement cooperative 
agreement applications. However, some Headquarters 
involvement in the initial applications received by the 
Region is necessary to ensure the quidance is interpreted 
correctly and consistently. Therefore, at least the first 
application received in.each Region under the negotiation 
and litigation guidance and under the oversight guidance 
should be submitted for review and concurrence to the 
Director, CERCLA Enforcement Division, Office of Waste 
Programs Enforcement. (See the section entitled "Recommened 
Procedures tor Headquarters/Regional Review of Initial 
Enforcement Cooperative Aqreements" tor th• •uggested 
approach.) After havin9·qone through this mutual 
Headquarters and Reqional r~view, the Reqiona will only need 
to keep Headquarters informed of subsequent applications 
throuqh the SCAP and by providinq a copy ot awarded 
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agreements. Management assistance cooperative agreeffients 
need not be subnitted to Headquarters for review prior to 
their awacd. Finally, per the program delegation, 
enforcement cooperative agreements will be awarded by the 
Regional office. 

7. Beginning in Fiscal Year 1988, State yearly funding 
requirements for activities outlined in this guidance 
package must be included in the Region's Superfund 
Comprehensive Accomplishments Plan (SCAP). The Region and 
State should be working closely during the SCAP development 
process to ensure that State funding requirements are 
adequately addressed in the final plan. 

8. The Administrator is highly interested in improving the 
role and relationship of State Attorneys General 
offices in the Superfund program. In this regard, 
during development and review of enforcement 
cooperative agreements and SMOAs, the Regional office 
should ensure that relevant responsibilities of the 
State Attorney General are adequately addressed in the 
document. At the request of the Administrator, my 
off ice is also looking into the possibility of 
earmarking some·core Program funds for relevant State 
Attorney General CERCLA program activities. 

As you go about developing cooperative agreement 
applications to support CERCLA State enforcement actions, please 
feel free to contact Tony Diecidue on FTS(202)-38~-4841 or the 
appropriate Regional Coordinator in OWPE for assistance on the 
various policy or site-specific issues that may need resolution. 

cc: Director, Waste Manaqeuent Division 
Regions I, IV, V, VII and VIII 

Director, Emergency and Remedial Response Division 
Region II 

Director, Hazardous Waste Management Division 
Region III and VI 

Director, Toxics and Waste Management Division 
Region IX 

Director, Hazardous Waste Division 
Reqion X 

Regional Counsel, Region I - X 
Regional Assistance Management Contact, Region I - X 
Regional CERCLA Branch Chief, Region I - X 
Regional CERCLA Enforcement S•ction Chief, Region I - X 
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The following issues received on the draft guidance on 
funding CERCLA State enforcement actions will be further 
addressed in future guidance on State involvement in CERCLA 
enforcement actions. However, here is policy direction on 
proceeding with these issues. 

1. Must the State outline their enforcement authorities for the 
entire action, or only the authorities for perfoI"llling a 
particular action (such as PRP searches or negotiations)? 

When the State submits a cooperative agreement application, 
it is assumed the site has already been designated a State
lead enforcement site. It is also assumed the State will 
carry the enforcement response as far along as possible and, 
therefore, should spell out the authorities to be used by 
the State. Since part of the initial classification process 
includes whether adequate enforcement authorities are 
available, the State would only need to reiterate them in 
the application. For example, a letter from the Attorney 
General outlining these authorities could Pe prepared and 
the same letter could be used for each cooperative 
agreement. A Superfund Memorandum of Agreement (SMOA) could 
also suffice in ensuring that adequate enforcement 
authorities are availaPle. 

2. Is there any intent to require States to follow the CERCLA 
section 122 settlement previsions? 

The procedures spelled out in Section 122 of CERCLA are 
related to settlements pursued by the Federal government and 
their use is subject to sound discretion at a particular 
site (See Section 122(a)). While States can avail 
themselves of equivalent procedures, they are not authorized 
by EPA to use Section 122 when pursuinq enforcement actions 
under their own authorities. However, in pursuit ot 
consistency with the intent ot CERCLA, State settlements 
will need.to be consistent with certain Section 122 
procedure• and related EPA Supertund enforcement policy and 
quidance when neqotiatinq and settlinq with PRPs under A 
cooperatiye agreement. These include qivinq notice and 
establishinq negotiation time frames (Section 122(•)); 
ensurinq adequate puDlic participation (Section l22(d)·): and 
requiring that covenants not to sue contain a "reopener" 
provision (except for a special covenant not to sue, a ~ 
minimis settlement, or in an extraordinary circumstance) 
(Section 122(f)). Other Section 122 provisions clearly do 
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not apply to State-lead enforcement sites, such as mixed 
funding (Section 122(b)), since provisions such as this can 
only be implemented through settlements with the Federal 
government. Therefore, please note that the negotiation and 
litigation funding guidance requires a State assurance on 
this issue.l 

3. There is nothing in the guidances on EPA participation in 
State-lead enforcement actions. There is no discussion of 
having, or letting, EPA sit in on negotiations or 
participate in setting up the strategy for such 
negotiations. Should this not be a reciprocal requirement? 

The draft guidance on preparing a SMOA discusses, in the 
enforcement section, that when developing an aqreement the 
Region and State should consider and address to what extent 
each party will be involved in the other's negotiations with 
PRPs. Furthermore, the Region and State continue to have the 
discretion of also preparinq site-specific enforcement -
agreement~. The extent cf involvement should be based on 
various factors. These include the level of confidence in 
and past experience with the State, and site-specific 
factors such as the complexity or national significance of 
the response action. Consistency of the remedy with Section 
121 of CERCLA, the upcoming revisions to the NCP and 
applica~le EPA guidance, and assurance that it will be 
implemented correctly through an enforceable pleading are 
the most important concerns. Also, EPA and the States 
~hould not be duplicating the others activities at sites. 
Regardless of the extent ot Regional involvement in State
lead enforcement negotiations, settlements at these sites 
would typically be two party aqreements {State and PRPs) 
under State authorities. 

l Since the reauthorization of CERCLA, EPA has issued 
several polic~es concerninq Federal qovernment 
implementation of the variou• Section 122 settlement 
procedures. Because these policies are designed tor 
Federal settlements, they contain numerous requirements 
that are irrelevant to or need not be adhered to by 
States during their enforcement actions. Also, 
consistent with Section 122(a), E·PA and the state can 
jointly waive use of the procedures outlined in the 
section. EPA is developinq additional quidance to 
specifically address and clarify the relation of ~he 
Section 122 settlement procedures and related policy to 
State enforcement actions. 
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~. Is EPA responsible for the final selection of remedy at 
State-lead enforcement sites? Should EPA participate in the 
development of the remedy at these sites even if the work 
will be done by the PRPs under a State settlement agreement? 
What authority does EPA have if the State believes its 
remedy is consistent with the NCP and EPA disagrees? 

The upcoming revisions to the NCP state that unless a 
State Record of Decision (ROD) or other decision 
document is concurred with and adopted in writing by 
EPA, EPA shall not be deemed to have approved of the 
State decision. The NCP and upcominq quidances will 
set forth the procedures for and intent of EPA's 
concurrence and adoption of the remedy. States must 
recognize that if their procedures and remedies are not 
consistent with EPA's (including RI/FSs and Section 121 
of CERCLA), it should not be expected that EPA will 
appr~ve the remedy. With or without EPA's approval, 
however, States may decide to proceed under their own 
authorities and funding. In turn, EPA has the 
authority under CERCLA to proceed with its own 
enforcement action or attempt to intervene prior to a 
State settlement with or litigation against PRPs. 
However, one purpose of establishing SMOAs and seeking 
EPA concurrence and adop~ion of the remedy is to avoid 
such problems at the remedy selection stage by 
outlining roles and responsibilities up front, 
including the extent of support agency participation in 
lead ~qency negotiations and other leqal ettorts, and a 

. ~recess for informally resolvinq disputes (i.e., short 
of the courts). Furthermore, please note that when· EPA 
is payin9 for these activities under A cooper1tiy1 
agreement, the state is assurinq that their oversiqht 
of PRP technical activities and their selection of a 
remedy for the site will be consistent with CERCLA, as 
amended by SARA, the NCP and applicable EPA quidance. 

5. The guidance assUlllea that States can issue standard notice 
letters. snould careful examination of standard notice 
letter content be done to· ensure that a State letter 
provides adequate notice for future State or Federal claims, 
and to ensure that the State letter is sutf icient to EPA and 
OOJ attorney•? Should there be a requirement that EPA 
approve th• 9eneral form notice letter the State intends to 
use? 

It has always been assumed that States would attempt to 
notify PRPs of their potential liability and of fer them an 
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opportunity to conduct necessary response actions at State
lead enforcement sites. These activities are to be 
performed under State authorities (note that statutory 
authority is generally not required for these activities). 
However, as stated in question #2 above, States will need to 
be consistent with the Federal procedures for notifying PRPs 
and establishing negotiation timeframes ~ funded under ~ 
cooperative agreement. Any review, consultation and/or 
concurrence role for EPA with regard to State notice letters 
should be worked out during the SMOA or CA development 
process. 



CERCLA FUNDING OF 
ST ATE ENFORCEMENT ACTION AT 

NATIONAL PRIORITIES LIST SITES 



PURPOSE 

CERCLA Ft.:~DI~G OF 
ST ATE E~FORCDIE~T ACTIO~S 

AT ~ATIO~AL PRIORITIES LIST SITES 

98316:1 

The purpose of this guidance is to assist EPA Regional offices and States on 
funding, under a CERCLA cooperative agreement (CA), of State search :ind 
notification. negotiation, and administrative and judicial enforcement efforts to 
encourage or compel hazardous waste sire cleanups by potentially responsible parties 
(PRPs). 

BACKGROt.::"D 

In its opinion of February 12, 1986, regarding CERCLA funding of State 
enforcement efforts, the Office of General Counsel reconsidered and expanded upon 
a July 20, ·I 984, opinion to allow limited assistance for identification of PRPs and· 
gathering of evidence, remedial investigations and feasibility studies (Rl/FS) to 
support State or Federal enforcement actions. and oversight of RI/FSs and remedial 
designs (RD) conducted by PRPs. The February 12, 1986, opinion allows such 
activities as oversight of PRP-conducted remedial actions (RA), reporting to the 
public on private party response actions. negotiation, and administrative and judicial 
enforcement to encourage or compel PRPs to initiate response actions at National 
Priorities List (NPL) sites. The Superfund Amendments and Reauthorization Act of 
1986 (SARA) also confirms this interpretation by expanding the activities eligible for 
CA funding under Section 104(d)(l) of CERCLA. 

The intent of funding for tnese activities is to successfully secure the greatest 
number of private pany cleanup actions· possible. In achieving this goal, States will 
need to be consistent with EPA 's Superfund enforcement policies and procedures. 
This is necessary to ensure that site cleanups: 

o Are consistent with CERCLA, as amended by ·SARA, and the National 
ContinJency Plan.(NCP); 

o Are conducted in a ~imely manner and allow for deletion from the NPL: 
and 

o Enable EPA and States to conduct future CERCLA cost recovery actions. 
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Gt:IDA:'l'CE 

Cooper:iti'e .~greement funding for PRP se:irches. issu:in.:e of notice letters. 
nego1i.:i1ion. or .:idminis1r:11ive :ind judicial enforcement will onl} be provided Jt .'\"PL 
sites thJt h:i'-e been design:ited as State-lead enforcement. In determining Ie:id 
design:ition. Region:il offices and States should use the criteria outlined in the 
EPA/ Association of St:ite and Territorial Solid Waste Management Officials 
(ASTSWMO) policy memorandum of October 2. 1984. In addition. EPA Headquarters 
is in the precess of developing additional classification guidance based upon SARA 
and the upcoming revisions to the NCP. Prior to drafting or accepting a 
cooperative agreement application for review and award, the criteria should be 
applied to the site. This includes sites currently designated as State-lead 
enforcement and sites States are seeking to place in the State-lead enforcement 
category. Once the designation is made and a State requests CA funding, the 
Region should pay particular attention to the itemized budget submitted along with 
the application. The budget should be carefully reviewed to ensure that adequate 
resources and staff expertise are devoted to the site. Along with these 
considerations, the conditions and requirements outlined in this guidance must be 
incorporated into the CA application prior to award. 

This guidance does not preclude the Regions from including additional 
enforcement-related conditions in the application, if warranted. Furthermore. it is 
imperative that applicable provisions outlined in Appendix F of the EPA manual 
State Panjcjpatjon in the Superfund Prouam be incorporated into each CA 
application. See Attachment A for those applicable provisions and sample language 
for the enforcement provisions. 

State annual funding requirements for activities outlined in this guidance musr
be included in the Region's Superfund Comprehensive Accomplishments Plan (SCAP). 
Th~ Region and State should be working closely during the SCAP development 
process· to ensure that State funding requirements are adequately addressed in the 
final plan. When developing CA applications for these activiti~s. the State Project 
Officer (SPO) should work closely with the Remedial Project Manager (RPM) and 
Regional Counsel to ensure that the application is sufficient and complete. SPOs 
should also coordinate closely with their Headquarters Regional Coordinator in the 
Office of Waste Programs Enforcement (OWPE). The Regions will continue to be 
responsible for awardina the CA. 

I. Fundina SQte PRP Searches at Pre-NPL and NPL Sjtes 

If EPA and the State agree to designate sites as State-lead enforcement, the 
State should identify PRPs. In order to conduct PRP searches in a timely manner, 
EPA may fund St~tes to perform this activity prior to propasal of a site on the 
NPL. Candidate sites for this funding are those undergoing a listing site 
investigation or the NPL scoring quality assurance process. This will. enable PRP 
searches to be completed within six months of proposal of the site on the NPL. 

2 
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.\. Conditjon~ for fundjng Sqte PRP Se:irches l"nder a Cooper:iti,·e .\ercer.ient 

In order to receive funding for PRP se:irches. the St:itc must :igree to in;ludc 
:he !'0l!owing iniorm:ition in its CA :ipplic:n1on and be prep:ired to m:ike the 
fol!c" 1ng :issur:in.:cs in the fin:il CA. Except \!.·here noted. the following 
1nformJtion and :issurances must be certified by the State's Governor. Attornev 
Gener:iL designec. or appropriate State agency. In States where these :iuthoriti.es 
o,·crlap among different State offices, all applicable signatures will be required. 

I. 

3. 

4. 

The State must provide a letter outlining the State enforcement 
authorities that provide the basis for initiating enforcement actions 
against PRPs (e.g., administrative or judicial enforcement) which can 
result in securing the necessary response. 

The State must designate a lead agency RPM and lead State attornev for 
the site.• Also, if multiple State offices arc funded for a site. one must 
be designated as the lead State agency. 

The State must agree that PRP searches will be consistent with relevant 
EPA Superfund enforcement policy and guidance. 

The State must retain. in a central file. all documents produced, 
collected, received, or issued as part of the PRP search funded through 
the CA. These documents may be required for subseQuent State or 
Federal enforcement action, or future cost recovery activities. Examples 
of such documents include: 

a. Site histories (such as ownership of property through titles or 
property sales; operations at the facility; and compliance or non
compliance with environmental regulations); 

b. Title searches and summary of findings; 

c. Lists of names. addresses (past and current, if applicable), and phone 
numbers of PRPs identified (suc:h as owners, operators, senerators. 
and transporters); voliJme and nature of substances sent to the site 
and volumetric ranking; 

d. Files on eac:h PRP with evidence (includina responses to inform3tion 
requests) of shipments to the site, amount shipped and the fact that 
hazardous substanc:cs were shipped. · 

e. Corporate histories, status, and information relating to the 
availability of PRPs to pay Tor or perform a c:lcanup. including 
financ:ial assessments and insurance information as available; and 

~ The same RPM and attorney can be desianued the lead for more than one 
site. if a multi·site CA is developed by and awarded to the State. 

3 
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f. Conclusions and recommendations for pursuing additional le:ids or 
enforcement :ict1ons (such as unconiirmed PRPs that could no[ t:e 
conclusively linked ro the site). 

B. FundJble PRP Se:uch Tasks 

This section outlines specific fundable tasks for conducting PRP searches. 
These tasks parallel those conducted by EPA. 

I. Identifying site owners or operators during a preliminary assessment and 
site inspection. 

2. Conducting searches to examine legal descriptions and owners of property 
(e.g., title searches). government files, reports. and court files. Also. to 
examine technical information on the types of waste disposed of and 
methods of disposal used. 

3. Identifying initial contacts (such as site owners or operators) to gather 
documents regarding names and addresses of other parties involved and 
their contributions to the site. 

4. Reviewing information provided by initial contacts, which may lead to the 
discovery of additional PRPs. This information may include documents 
such as cusromer lists, generator invoices, bills and receipts, and owner 
or operator records and manifests. 

S. Conducting on-site investigations to identify additional PRPs. These 
investigations may include an inventory of drums, and wastes found on 
site, review of abandoned records, vehicles .. buildings, etc. 

6 Conducting off -site investigations to provide new leads and identify 
additional PRPs. These investigations may include interviews with local 
police, fire and ·health department personnel, local residents, Chamber of 
Commerce staff. bank personnel, and local industry representatives. 

7. Issuing information request letters. 

8. Reviewing and reuievina information from various data bases. 
Commercial data bases may provide corporate information about PRPs. 
technical information on specific chemicals, ownership of property, and 
operations and employees of various firms. 

9. Verifying and documenting the various types of ·information collected 
during the PRP search process. This effort may include establishing a 
data base to maintain this information and information collected through 
notice and information request letters. 

l 0. Identifying PRPs by name and address, indicating the volume and nature 
of substance contributed by each PRP and ranking PRPs by volume. 

4 
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11. Securing site access to conduct :iny of the above mentioned tasks. ~o 
EPA funds may be used to compens:ue site o"'·ners for :iccess. 

Community rel:itions tasks are also allowable activities under a CERCLA CA. 
Specifically. States should contact appropriate local officials and communitv 
representatives if there is any possibility of citizen interest or concern abo~t 
potential State enforcement actions. This should also include conducting community 
interviews to assess public concerns. l~un about additional information on the site 
and PRPs. and prepare a community r:lations plan. Chapter 6 of the guidance 
entitled Cornrnynjtv Relatjons jn Superfund • A Handbook should be consulted when 
requesting CA funds for, and when developing, such tasks. 

II. fundjng State Issuance of Notice Letters and Negotjaxjon Actjvjtjes at NPL 
Sim 

If EPA and a State agree to designate sites as State-lead enforC'Cment, the 
State should attempt to notify PRPs of their potential liability and attempt to 
secure their commitment for site cleanup. Therefore, general notice as well as 
special notice to PRPs and negotiation for PRP conduct of the RI/FS and/or RD 'RA 
should begin within the time frames established by Section 122 (e) of CERCLA and 
relevant EPA Superfund enforcement policy and auidance. 

In order to issue notice letters within a reasonable timef ramc upon proposa I of 
a site on the NPL. EPA may fund States to prepare notice letters prior to such 
proposal. Candidate sites for this funding are those havina received a preliminary 
HRS of 28.5 or better and pinned to undergo NPL quality control review. 

A.. Condjtjons for Fundjng State lssyancc o(-NotjCc Letters and Negotjatjons 
Under a Cpoocratjvc Aareement 

In order to receive fundina for issuina notice letters and neaotiatina with 
PRPs. the State must agr~e to include the followina information in its CA 
application and be prepared to make the followin1 assurances in the final CA. 
Except where noted. the followin1 information and assurances must be certified by 
the State•s Governor. Attorney General. desianee. or appropriate state aaency. In 
States where these authoritjes overlap amon1 different State offices, all applicable 
si1natures wiIJ be required. 

l. The State must provide a letter outlinina the State enforcement 
authorities that provide the basis for initiatin1 enforcement actions 
aaainst PRPs (e.a~ administrative or judicial enforcement) which can 
result in securina the necessary response. 

2. The State must desianate i lead ·aaeney RPM and lead State attorney for 
the site. Also. if multiple State offices are funded for a site, one must 
be desianated as the lead State aaency. 
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3. The St:ite must conclude successful negotiations by entering into :in 
enfor:e:lble order or decree. or by issuing some other enforce:ible 
document requiring the PRP to conduct an RI 'FS :ind:or RD."RA in 
:ic:ord:ince with CERCLA. as amended by SAR~ (including remedies 
consistent with Section I: I cleanup standards). the NCP. and applicable 
EPA polic:. and guidance. 

4. The State must agree to conduct negotiations and develop settlements 
consistent with CERCLA Section 122 procedures on notice and negotiation 
time frames (Section 1:2(e)), ensuring adeQuate public participation 
(Section 122( d )) and requiring that covenants not to sue contain a 
"reopener" provision (except for special CO\.?:iants, "mjnjmjs settlements 
or extraordinary circumstances)(Section 122(f)). 

S. For issuing notice letters and negotiating with PRPs to conduct an RI 'FS. 
the State must agree that the issuance of notice letters and negotiations 
will be consistent with CERCLA, as amended by SARA, the NCP. and 
relevant EPA Superfund enforcement policy and guidance. 

o If a settlement is not reached within 90 days after notice to PRPs. 
the State must notify EPA and recommend either continuing with 
negotiations or other enforcement actions or requesting initiation of 
a State- or Fund-financed RI/FS. (If neaotiations have begun prior 
to awarding the CA, the State must notify EPA within 90 days after 
award.) rf EPA and the State determine that negotiations should 
not co11tinue, the State may request that the CA be amended to 
redirect remaining funds toward a Fund-financed Rl/FS (subject to 
availability of funds). If EPA and the State determine that 
negotiations should continue, the State must provide a revised time 
schedule and date for conclusion of neaotiations. · 

6. For issuing notice letters and negotiating with PRPs to conduct an 
RD/RA, the State must aaree that. the issuance of notice letters and 
negotiations will be consistent with CERCLA, as amended by SARA. the 
NCP. and relevant EPA Superfund enforcement policy and auidance. 

o If a neaotiated settlement is not reached within i20 days after 
notice to·PRPs, the "State must notify EPA and recommend either 
continuina with neaotiations, proceedin1 with other enforcement 
actioni, or establishins a ~hedule for conductina a Fund-financed 
cleanup. (If neaotiations have be1un prior to awardina the CA, the 
State must notify EPA within 120 days after award.) If EPA and 
the State determine that neaotiations should not continue. the State 
may request that the CA be amended to redirect remainina funds 
toward other adminiStrative or judicial enforcement activities 
(subject to availability of funds). If EPA and the State determine. 
that negotiations should continue, the State must provide a revised 
time schedule and date for conclusion of neaotiations. 

6 
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The St:ite must compile and maintain :in :idministrative record as reQuired 
under Se:tion 113 of CERCLA. the :-.:cp :ind applic:ible EPA guid:in:e. 

8. The State mus1 conduct :i community relations progr:im in :iccord3n.:e 
with the ~CP and applicable EPA guidance. 

-9. In the event that the State determines after execution of the CA th:lt 
State laws or other restrictions prevent the State from acting consistent 
with CERCLA. as amended by SARA, rhe State must agree to promptly 
notify and consult with EPA regarding the use of such lav.·s or other 
restrictionsb. 

I 0. The State must retain in a central file all documents produced, collected, 
received. or issued as part of its issuance of notice leners and 
negotiations with PRPs. ·These documents may be reQuired for subseQuent 
State or Federal enforcement action or future cost recovery activities. 

Examples of such documents include: 

a. Lis ts of names of PRPs receiving notice letters or information 
reQuest letters and copies of the letters; 

b. Information and data collected as a result of PRP searches and 
notice letters or information request letters (waste-in lists; 
volumetric rankings; etc.); 

c. Descriptions er the .prol)lems at the site (such as the site history. 
environmental and public health concerns, and previous response and 
enforcement activities): 

d. Negotiati~n strateaies or aoals and specific response actions sought; 

e. L.istin1s of PRPs involved in the neaotiations (such IS names. 
addresses and phone numbers, and other possible PRPs and reasons 
they were considered or rejected); 

f. Expectt$S and actual time schedules and dates for conclusion of 
ne1otiatiom (such IS first neaotiation session with PRPs, etc.); and 

1. Copies of the final order or decree and accompanyina documents 
(RI/FS or RD/RA statement of work and work plans). 

b In the course of ne1otiatin1 the CA, consistency with Section 121 and Section 
J22 (notice, public participation and covenants not to sue) should be assured. 

7 
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B. fund::itle -...:r111;~ Letter :ind '\:egoti:ujon T:isks 

This se.:110n outlines specific fundlble tasks for conducting negoti:itions with 
PR Ps. These t:isks p:ir:illel those condu.:ted b~ EPA. 

1. Various tasks may be conducted to notify PRPs. Fundable t:isks include: 

a. !dent if ying recipients of notice letters by reviewing the results of 
PRP searches. 

b. Drafting notice letters to be issued to PRPs. This task may include 
tailoring EPA 's model notice letter to address the specifics of the 
case or to request specific responses from various PRPs. 

c. Mailing notice letters. This task also includes ensuring knowledge 
that the letters are received by PRPs (e.g .• certified return receipt) 
and that replies are sent to the State. 

d. Receiving and sorting out response letters and reviewing and 
ans\l,·ering questions raised by PRPs. 

e. Maintaining copies of notice letters issued, responses received, and 
other documents relevant to the site. 

f. Releasing the names of notified PRPs. in order for all notified 
parties to begin organrzing among themselves in anticipation of 
negotiations with the State. Releasing the names of notified PRPs 
to other interested parties may be done in accordance with State 
Freedom of Information laws and requi~emenu. 

g. Constructing other relevant information (such as a summary of 
volumetric· contribution} to help in organizing PRPs and preparing 
for negotiations with PRPs. 

2. Various wks may be conducted during neaotiations with 'PRPs. These 
tasks can be broken down into three broad areas: project manaaement, 
technical wks, and leaal tasks. (Project manaaement and technical staff 
may perform parts of some leaal mks, and leaal staff may perform parts 
of some project manaaement tasks.) Fundable mks for these three areas 
include: 

a. Analyzina information provided by PRPs in response to notice letter 
and information requests (such as development of transactional data 
bases usina waste-in lists, v~lumetric rankinas. and type of 
involvement and years of association with the site). 

b. Reviewing relevant and applicable policies and auidance documents. 

c. Analyzing, reviewing, and providing comments on work plans, 
samples, studies. and other scientific and technical data. 

d. Assessing site conditions. 

8 
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e. Defining technical points open for discussion (such as number :ind 
p!Jcement of s:imples; scope of the investig:ition; remedi:il options 
to be considered; cleanup stand:irds and techniques to be met; :ind 
oper:ible units tc be addressed). 

f. Reviewing and responding to PRP proposals 01nd/or counter propos:ils. 

g. Identifying applicable and relevant and appropriate requirements 
(ARA Rs). 

h. Establishing a negotiation team (legal and technical members) and 
defining each team member's role, authority, and responsibilities. 

1. Holding meetings to follow up the notification process. 

J. Performing legal research (such as applicable laws, need for 
precedent, etc.) to support the negotiation effort. 

k. Negotiating with PRPs (including fit mjnjmis parties, et al.). 

l. Analyzing settlement alternatives. 

m. Monitoring strengths and weaknesses of State and PRP positions and 
evidence to be taken to trial should the negotiations fail. 

n. Preparing draft orders and decrees for PRP review and comment. 

o. Assessing PRP comments on the draft order and preparing and 
issuing the final order. 

p. Meeting w.ith EPA and/or expert witnesses to discuss the draft order 
and other aspects of the enforcement action. 

q. Developing a payment plan for fines or cash settlements. 

Community relations tasks are also allowable activities under a CERCLA CA. 
The State is responsible for conductiftg a community relations program during 
negotiations with _PRPs. The State should ref er to Chal>ter 6 of the auidance 
entitled Commupity. Relatiom ln Suoerfund - A Handbggk when requesting CA funds 
for, and when developina, such a proaram. · 

III. Eynding Sqrc Admjni1tratjvc and Jugicial Egforccmcns Actjons at NPL Sjtes 

If EPA and a State a1ree to designate 1ites as State-lead enforcement, and 
private parties do not aaree willinaly to clean up the site, the State may punue 
administrative or judicial enforcement action against PR.Ps to compel cleanup (in 

State or Federal Court, as appropriare). These actions are considered while an 
Rl/FS is being completed in order to plan. in the event that a settlement is not 
reached, whether the design is to be financed by the Fund, whether to issue a 

9 
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unil:uer:il order :ind or whether to file a judicial action for injuncti\e relief. 
Therefore. EP ~ .... ill not fund these actions unless the steps outlined :ibo'e h:i,·e 
been .:ompleted or pursued. Where this situ:ition o.:curs. EPA m:iy fund the St:ite 
for these :ictions :ig:iinst the PRPs. 

How·ever. EPA w·ill consider other factors that justify or require pursuing 
administrative or judicial enforcement to compel performance of the RL'FS. For 
instance. States as part of their enforcement process may typically issue unilateral 
administrative orders either to initiate the negotiation process (tantamount to a 
notice) or at the termination of negotiations where no settlement is reached (i.e .. 
PRPs failed to execute or sign the enforcement document). 'EPA may fund the t:isks 
necessary to prepare and issue the unilateral administrative order. The State must 
outline the factors for pursuing this method of enforcement in the CA application. 

A. Conditions for Funding State .A.dmjnjstratjve or Judjcja! Epforcemem Actjons 
L'nder a Cooperatjve Aueement 

In order to receive funding from EPA for administrative or judicial 
enforcement actions against PRPs. the Stare must agree to include the following 
information in its CA application and be prepared to make the following assurances 
in the final CA. Except w·here noted, the following information and assurances 
must be certified by the State's Governor. Attorney General, designee, or 
appropriate State agency. In States where these authorities overlap among different 
State off ices, all applicable signatures will be required. 

1. The State must provide a ~tter outlining the State enforcement 
authorities that provide the basis for initiating enforcement actions 
ag~inst PRPs (e.g .• administrative or judicial) which can result i~ securing 
the necessary response. 

2. The State must designate a lead agency RPM and lead State attorney for 
the site. Also, if multiple State offices are funded for a site. one must 
be designated as the lead State agency . 

. 3. The State must issue a unilateral order and/or file a judicial action 
requirina the PRP to conduct an RI/FS or RD/RA in accordance with 
CERCLA. ·as amended by SARA (includina remedies consistent with Section 
121 cleanup standards), the NCP and applicable EPA policy and auidance. 

4. The State must agree to conduct negotiations and develop settlemenu 
consistent with CERCLA Section 122 procedures on !\Otice and ne&otiation 
time frames (Section 122(e)), ensuring adequate put:.1c participation 
(Section J22(d)) and requirina that covenanu not 10 sue contain a 
•reopener• provision (except for special covenants, sll mjnjmis settlements 
or extraordinary circumstancesXSection 122(()). 

S. The State must compile and maintain an administrative record as required 
under Section 113 of CERCLA, the NCP and applicable EPA 
guidance. 

10 
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6. The State must .:onduct a community relations program in accordance 
with the SCP and applicable EPA guidance. 

In the event th:it the State determines after execution of the CA th:it 
State laws or other restrictions prevent the State from acting consistent 
with CERCLA. as amended by SARA. the State must agree to promptly 
notify and consult with EPA regarding the use of such laws or other 
restrictionsc. 

8. The State must retain in a central file all documents produced. collected. 
received. or issued as part of its administrative or judicial enforcement 
against PRPs. These documents are generally reQuired as part of an 
action to compel PRPs to take a response action or for cost recovery. 
Examples of such documents include: 

a. Descriptions of problems at the site (such as the site history, 
environmental and health concerns, and responses and enforcement 
activities preceding litigation). 

b. Objectives of litigation (such as relief and/or monetary penalties 
sought). 

c. Statutory provisions upon which the case is being built (such as 
State and/or Federal statutes}. 

d. Factors leading to the need ror litigation (such as the legal history 
of the case and other elements of the case). 

e. Proposed litigants and evidence of use of the site (such as names. 
how they arc linked to the site, and other possible litigants and 
reasons they were considered or rejected). · 

f. Potential problems with the litiaation (such as any anticipated 
defenses, problems with consistency with NCP, and reasons for 
uraency in proceeding with litigation). 

g. Summary of the contents of the documentary file (such as technical 
documents, administrative decisions, correspondence, pleadings. 
documentation and minutes of neaotiations and technical discussions 
with PRPs, and other relevant documents). 

h. Previous settlement discussions and proposals made by the State 
and/or PRPs. 

c In the course of negotiating the CA, consistency with Section 121 and Section 
1 :2 (notice, public participation and covenants not to sue) should be assured. 

11 
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r Expecred and acru::il time schedule for lirigarion (such :is motion for 
firsr disco\ery. firsr summ:iry judgmenr. firsr deposition. etc.l. 

J. Copies of final judgments or consent decrees and accomp:inying 
documents. 

8. Fund:ibl-e A.dministrative or Judicial Enforcement Tasks 

This section outlines specific fundable tasks for administrative or judici:il 
enforcement against PRPs. These tasks parallel those conducted by EPA. 

Various tasks may be conducted during an administrative or judicial 
enforcement action against PRPs. These tasks can be broken down into three broad 
areas: project management, technical tasks, and legal tasks. (Project management 
and technical staff may perform parts of some legal tasks, and legal staff may 
perform parts of some project management tasks.) Fundable tasks for these three 
areas include: 

I. Analyzing information provided by PRPs in response to notice letters and 
information ·requests (such as development of transactional data bases 
using waste-in lists, volumetric rankings. and type of involvement and 
years of association with the site). 

2. Reviewing relevant and applicable policies and guidance documents. 

3. Analyzing, reviewing, and providing comments on work plans, samples, 
studies. and other scientific and technical data. 

4. Analyzing previous negotiations and PRP proposals and/or counter 
proposals. 

S. Defining technical points to be addressed during litigation (such as 
technical and scientific data supporting selection of a particular remedy, 
cleanup standard and/or technique and endangerment. and release of other 
elements of proof under State law). 

6. Compiling and evaluating testimony and depositions. Hiring expert 
witnesses throuah the State's procurement procedures. 

7. Jdentifyina ARARs. 

8. Developi111 a litigation team (legal and technical members) and def'ining 
each ·team member's role, authority, and responsibility. 

9. Organizing all documents collected and generated throughout the case. 

10. Performin1 legal research (such as legal history and theory of the case 
and statutes upon which to proceed). 
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11. Reviewing proceedings of previous negoti3.tions and settlement offers. 

1.:. Conducting discovery and deposition tasks. 

13. Preparing pleadings, motions. and briefs. 

I~. Preparing eitpert witness testimony. 

IS. Analyzing potential defenses to the case. 

16. Assessing settlement alternatives. 

17. Preparing pretrial order. 

18. Trying the case in co~rt. if a pretrial settlement cannot be reached. 

Community relations tasks are also allowable activities under a CERCLA CA. 
The State is responsible for conducting a community relations program during an 
administrative action or litigation against PRPs. The State should ref er to Chapter 
6 of the guidance entitled Communjry Relatjons in Suoerfund - A Handbook when 
requesting CA funds for, and when developing, such a program. 
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St:ite-le:id enforcement Cooperative Agreements should contain the provisions 
found in Sections I (A-F) and 2 (B-M. 0-T) of Appendix F of the EPA m:rnual ~ 
Participation in the Superfund Program. In addition. they should also contain the 
following provisions. 

A. State Enforcement Autborjtjes 

In providing CERCLA funds for State-lead enforcement PRP search, 
notification, negotiation, and administrative and judicial enforcement. the State has 
shown it possesses the legal authorities to pursue such actions to ensure 
performance of the response action. EPA asks the State to outline these authorities 
in the Cooperative Agreement application. 

"The State possesses the legal authorities to pursue enforcement actions to 
ensure performance of the private party response action. The State agrees to 
use these authorities if private parties are unwilling to implement the 
necessary response action. These legal authorities are outlined in a letter 
from [offjcjal orovjdjng ltttttJ. dated [ and is attached to the 
Cooperative Agreement application." 

B. Desjgnatjon of Lead Site Project Manner and Lead t\ttornev/Coordjnaxion 
Among Aoproorjate Stare Offices 

CERCLA enforcement actions are a joint effort, involving individuals with 
project management, technical, and legal expertise. To this extent, enforcement 
actions require close coordination and cooperation between technical expem az:ld 
attorneys to ensure successful results. EPA asks the State to identify State 
officials who will represent this expertise and ensure that the various State offices 
involved in the enforcement action are involved in the development and execution 
of the Cooperative Agreement. 

"The State has designated (name. title. address. ohone number] to serve as lead 
agency remedial project manager for the [li.W. The State has designated 
[name. title. address. phone number] to serve as lead attorney for the [Ult]. 
All appropriate State offices involved in the execution of the enforcement 
action planned for the (1i1c.] have been coordinated with in developing this 
Cooperative Agreement application.• 

14 
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C. Contistenc\ with EP~ Potip and Guid:ince 1 

In pursuing enforcement actions against PRPs. the State muse :issure ch:ir such 
:ictions are consistent ""ith CERCLA. as amended by SARA, the ~CP. and relev:int 
EPA Superfund enforcement policy and guidance. 

For PR P Senches: 

"In conducting PRP searches funded by this Cooperative Agreement. the Stare 
agrees to ensure that such activities will be consistent with relevant EPA 
Superfund enforcement policy and guidance, includin.g but not limited to: 

o U.S. EPA. Office of Waste Programs Enforcement, Potentja!Jv 
Responsjb!e Partv Search Manual, August 27, 1987: 

For Issyance of ~otice letters and RI "FS !'>iegotjaxjons wjth PRPs: 

"In issuing notice letters and conducting Rl/FS negotiations funded by this 
Cooperative Agreement, the State agrees to ensure that such activities will be 
consistent with CERCLA. as amended by SARA, the National Contingency Plan, 
and relevant EPA Superfund enforcement policy and guidance, including but not 
limited to: 

o U.S. EPA, Office of Solid Waste and Emergency Response, Interim 
Gujdance .on Notjce Letters. Neaotjasjons and lnforrnatjon ExWD..tt. 
October 19, l987; 

o U.S. EPA, Office of Solid Waste and Emergency Response. Interim 
Gujdance on Potentjal!y Resoonsjb!e fany Partjcjoatjon jn Remedial 
Iovestjntjons and Eeasjbjljry Stydjes, (pending); 

o U.S. EPA, Office of Emergency and Remedial Response. Gujdance on 
Remedjal Investjntions under CERCLA and Gyjdance on Feasjbj!jtv 
Studjes ynder CERCLA, June l 98S: 

For lssyance of Notjce Lettea and RD/RA Neaotiatjons with PRPs: 

•1n issuina notice letters and conductina RD/RA neaotiations funded by this 
Cooperative Aareement, the State agrees to ensure that such activities will be 
consistent with CERCLA, as amended by SARA, the National Continaency Plan. 
and relevant EPA Superfund enforcement policy and guidance, including but not 
limited to: 

o U.S. EPA, Office of Waste Proarams Enforcement, Interjm Gyjdance 
go Notjce Letters. Negotjarjqns and lnfqrmujon Egcbange. 
October 19, 1987; 

The policies cited in this section should not be construed as all inclusive or 
entirely relevant to each site-specific enforcement action. Other policies that 
may exist or be developed in the future may also need to be ref e.renced in a 
Cooperative Agreement. In addition, some of the policies listed above are 
currently being revised (such as the Rl/FS and RD/RA guidances): 

15 
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o l".S. EPA. Office of Solid W3ste :ind Emergency Response. Office or" 
Enfor=ement and Compliance ~1on1toring. L".S. Dep:irtment of Just.:e. 
Interim CERCLA Seqlement Policv. December 5. 1985 (to the e'Ctent 
not superseded by Section I:: of CERCLA); 

o t.:.S. EPA. Office of Emergency and Remedial Response. 
Superfund Remedial Pesjgn and Remedial Action Guid3nce, 
Revised. June 1986." 

For Adminjstrative and Judjcja! Enforcement Actjons agajnst PRPs: 

"In conducting administrative and judicial enforcement actions funded by this 
Cooperative Agreement, the State agrees to ensure that such activities will be 
consistent with CERCLA, as amended by SARA, ·the National Contingency Plan. 
and relevant EPA Superfund enforcement policy and guidance. including but not 
limited to: 

o U.S. EPA, Office of Solid Waste and Emergency Response. 
Office of .Enforcement and Compliance Monitoring, U.S. 
Department of Justice, Interim CERCLA Settlement Poljcv, 
December 5, I 985 (to the extent not superseded by Section I:: 
of CERCLA); 

o U.S. EPA, Office of Emergency and Remedial Response, Superfund 
Remedial Desjgn and Remedja! Actjon Gyjdance, Revised, June 1986." 

D. Consjstency wjtb Section 122 of CERCLA 

State negotiations and settlements will need to be consistent with Section 122 
of CERCLA. and relevant EPA Superfund enforcement policy and guidance when 
State enforcement actions are funded under a cooperative agreement. 

"In conducting negotiations and developing settlements funded by this 
Cooperative Agreement. the State agrees to be consistent with CERCLA Section 
122 procedures on· giving notice and establishing negotiation time frames· 
(Section 122(e)); ensuring adequate public panicipation (Section 122(d)); and 
requiring that covenants not to sue contain a "reopener" provision (except for 
a special covenant not to sue. a"QI minjmjs settlement. or in an extraordinary 
circumstance) (Section 122(f)).• 

E. Tjme Frame for Neaotjatjons 

When conducting negotiations funded under a CERCLA Cooperative Agreement, 
the State must attempt to settle with PRPs within a specified time frame. EPA 
asks the State to notify EPA if a settlement iS not reached within this time frame· 
and to recommend whether negotiations should continue with the PRPs. 
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For RI 'FS '-:egoti?tions: 

"If :i settlement is not reached within 90 days after notice to potentially 
responsible p:irties for their conduct of the RL.FS. the State agrees to notify 
EPA and recommend either ( 1) continuing with negotiations or other 
enforcement actions or (2) requesting initiation of a State or Fund-financed 
RI. FS. (If negotiations have begun prior to award of the Cooperative 
Agreement, the State agrees to notify EPA within 90 days after award.) If 
EPA and the State determine that negotiations should not continue. the State 
may request that the agreement be amended to redirect remaining funds toward 
a Fund-financed RI/FS (subject to availability of funds). If EPA and the State 
determine that negotiations should continue, the State agrees to provide a 
revised time schedule and date for conclusion of negotiations." 

For RD 'RA Negotiations: 

"If a settlement is not reached within I 20 days after notice to potentially 
responsible parties for their conduct of the RD.'RA, the State agrees to notify 
EPA and recommend either (I) continuing with negotiations, (2) proceeding 
with other administrative or judicial enforcement actions, or (3) having EPA 
establish a schedule for conducting a Fund-financed cleanup. (If negotiations 
have begun prior to award of the Cooperative Agreement, the State agrees co 
notify EPA within 120 days after award.) If EPA and the State determine that 
negotiations should not continue, the State may request that the agreement be 
amended to redirect remaining funds toward other administrative or judicial 
enforcement actions. If EPA and the State determine that negotiations should 
continue, the State agrees to provide a revised time schedule and date for 
conclusion of negotiations.• 

F FormaHzjng Successful Negotiations. and Admjnistratjve or Judjcja! Enforcement 
Actions 

In pursuing negotiations with or enforcement actions against PRPs, the State is 
required to culminate successful actions by entering into an enforceable order, or 
decree or issuing some other enforceable document requirin& the PRP to conduct the 
response action in accordance with the NCP and relevant EPA policy and guidance. 

"The State aarees to culminate a successful [type of enforcement actjonl by 
issuin1 a [tvoe of enforceable document] for the (name of sjteJ. requirins the 
private parties to conduct .the response action in accordance with CERCLA, as 
amended by SARA. NCP, and applicable EPA policy and guidance: 

G. Adminjstratjve Record 

"The State agrees to compile and maintain an administrative record consistent 
with Section J 13 of CERCLA, as amended by SARA, the National Continaency 
Plan, and relevant EPA policy and guidance, including but nor limited to: 

o U.S. EPA, Office of Waste ·Programs Enforcement/Office of Emergency 
and Remedial Response, Admjnjstratjve Records for Decjsjons on Selectjon 
of CERCLA Resconse Actjons, May 29. 1987. 
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The record shall contain inform:ition upon which the decision on selection of 
the response J.:tion w3s based. The record sh:ill be maint:iined :It or ne:ir the 
site. :ind a .;op~ sh:ill be maintained at the [n:ime of St:m lead :igenc\ 
re:;~i' ing rhe ;ooper:ui,·e agreement). 

H. Communit' Relations 

"The State agrees to prepare and implement a community relations plan for 
this site. The State further agrees to comply with the National Contingency 
Plan and all relevant EPA policy and guidance on community relations. 
especially Chapter 6. Commuojry Relations jn Superfund: A Handfiools when 
implementing the community relations plan throughout the response." 

L Devjatjon From CERCLA. As Amended By SABA 

State laws or other restrictions may prevent States from acting consistent with 
CERCLA, as amended by SARA. In those instances, the State must agree to 
promptly notify and consult with EPA regarding the use of such laws or other 
restrictions. 

"Where State laws or other restrictions may prevent the State from acting 
consistent with CERCLA, as amended by SARA. the State agrees to promptly 
notify and consul? with EPA regarding rhe use of such laws or other 
restrictions." 

J. Majntajnjng Enforcement-Related Documents jn a Central Fj!e 

"The State agrees to maintain a central file of all documents produced, 
collected, received. or issued as part of the enforcement activities funded 
under this Cooperative Agreement. The State understands that these 
documents may be reQuired for subseQuent State or Federal enforcement action 
or future cost recovery activities." 

K. Chanus to Scope of Work 

The State must agree to notify EPA in the event that State or PRP plans or 
actions substantially change the scope of work for mks funded under the CA. 

"The State agrees to notify EPA in the event that State or PRP plans or 
actions s11bstantially change the scope of work for tasks funded under this 
Agreement. ·Prior to issulllce, such changes will be submitted to EPA for 
review to ensure technical adequacy and compliance with the terms of this 
Agreement.• 
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The purpose of this guidance is to assist EPA Regional offices and Stltes in 
funding, under a CERCLA cooperative agreement (CA J, of State oversight of 
potentially responsible parties (PRP) conducting remedial investigations (RI). 
feasibility studies (FS). remedial designs (RD), and remedial actions (RAJ at sites on 
the National Priorities List (NPL). The guidance also discusses funding of States 
during an EPA-lead enforcement response action. 

BACKGROt;~D 

The Office of General Counsel has concluded that CERCLA funding m3y be 
. provided to States to support a broad range of enforcement-related response 
activities. This is in addition to State-conducted, Fund-financed Rl/FS activities to 
support enforcement actions at NPL sites. The reason is that such activities are 
included under CERCLA Section 104(b) and consequently are eligible for CERCLA 
funding.• 

The role of States in oversight of a PRP-conducted RI/FS and RD/RA depends 
on whether the State or EPA negotiated and entered into the administr3tive order 
(AO) or consent decree (CD). If the State negotiated the AO or CD. then the State 
has the lead for oversight of the PRP's work. If· EPA negotiated the AO or CD, 

'then EPA has the lead for oversight of the PRP's work. When EPA has the lead 
for oversight, the State may receive management assistance funding in order to 
review PRP response activities at the site. 

The State may also, under certain circumstances, undertake various, mutually 
agreed upon oversight activities at Federal lead sites. These circumstances include 
Federal CERCLA Section 104 and 106 settlements with PRPs in which the State is a 
participant, as authorized under Section 12l(f) of CERCLA, as amended by SARA, 
and State ovenight that can result in a more effective and timely response to PRP 
implementation activities. Funhermore, States may be used in place of EPA 
contractors to meet the qualified third party oversight requirements outlined· in 
Section 104(a)(J) of CERCLA, as amended by SARA. 

• L.A. DeHihns, Authority to Use CERCLA to Provjde Enforcement fundjng 
Assjstance to States, July 20. 1984, and February 12, 1986. 
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G l'IDA\CE 

ln determining whether to fund :i St:ite to provide o,·ersight of a PRP response 
:i.:tion. the Region should employ the same standard of review it uses to ev:ilu:ite 
con:r:i.:tors providing oversight for the Regional office. The Region should also 
:issess :he State's ability to meet the cl:issification criteria outlined in the EPA and 
Associ:i ti on of State and Territorial Solid Waste Management Officials (ASTSWMOl 
policy memorandum of October~. 1984. entitled "EPA/State Relations in 
Enforcement Actions for Sites on the National Priorities List." In addition. EPA 
Headquarters is in the process of developing additional classific:ition guidance based 
upon SARA and the upcoming revisions to the National Contingency Plan (!'iCP). In 
reviewing a CA for award. the criteria should be applied to the site. Once the 
State requests CA funding, the Region should pay particular attention to the 
itemized budget submitted along with the CA application. The budget should be 
carefully reviewed to ensure that adequate resources and staff expertise arc devoted 
to the site. Along with these considerations, the conditions and requirements 
outlined in this guidance must be incorporated in the CA application prior ro aw:ird. 

The guidance explains the conditions for awarding funds and lists the fundable 
tasks for each activity. This guidance docs not preclude the Regions from including 
additional enforcement-related conditions in the application, if warranted. 
Furthermore. it is imperative that applicable provisions outlined in Appendix F of 
the EPA manual State Partjcipatjon jn the Syperfund Prouam be incorporated in 
each CA application. See Attachment A for those applicable provisions and sample 
language for the enforcement provisions. 

State yearly funding requirements for activities outlined in this guidance must 
be included in the Region's Superfund Comprehensi-.ic Accomplishments Plan !SCAPl. 
The Region and State should be working closely during the SCAP development 
process to ensure that State funding requirements arc adequately addressed in the 
fin:il plan. When developing CA applications for these activities, the State Project 
Officer (SPO) should work closely with the Remedial Project Manager (RPM) and 
Regional Counsel to ensure that the application is sufficient and complete. SPOs 
should also coordinate closely with their Headquarters Regional Coordinator in the 
Office of Waste Programs Enforcement (OWPE). The Regions will continue to be 
responsible for awarding the CA. 

I. Fundjng State Oversight of PRPs • State Enforcement Resoonse 

If a .State successfully neaotiatcs to have the PRPs conduct the RI /FS or 
RO/RA, it will be in the State's interest to oversee their work. States should 
obtain a commitment from PRPs to pay for their RI/F'S oversight costs when 
negotiatin1 with PRPs, prior to either requestina funds from EPA or drawing down 
on monies already awarded in a CA. The PRPs may want to reimburse States for 
their oversi1ht costs at the end of each year or at the completion of the response 
action, rather than providing the monies up front. In this case, States should 
assure initial funding of oversight of the PRPs' RI/FS. This may be done using 
State funds or EPA funds to the extent available. Where EPA funds arc used, 
States may pay back EPA 'upon receipt of the PRPs' money, or EPA may receive the 
money directly from the PRPs. 
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There may be situations where post-SARA State RI FS negotiations and 
settlements by States do not include :i PRP commitment to pay for oversight. The 
R::gion:il office must remind the States of the CERCLA Section 104(a)( l l requirement 
:ind closely scrutinize State capability or willingness to seek oversight costs before 
proceeding with a CA. Ordinarily, Regions will not fund State oversight costs when 
St:ltes have not obtained such costs in an order or decree. In addition. States 
should arrange for PRPs to pay for their RO/RA oversight as well when negotiating 
with PRPs. 

A. l Condjtjons for Fundjng Under a Cooperative Aueemept; Oversjght of RI 'FS 

In order to receive funding from EPA for oversight of a PRP·conducted RI/FS. 
the State must include the following information in its CA application and be 
prepared to make the following assurances in the final CA. Except where noted. 
the following information and assurances must be certified by the State's Governor. 
Attorney General. designee, or appropriate State agency. 

I. 

., ... 

3. 

4. 

5. 

The State must have issued or negotiated an enforceable order. decree. or 
other enforceable document reQuiring the PRP to conduct an RI/ES in 
accordance with CERCLA, as amended by SARA, the NCP, and applica blc 
EPA policy and guidance. A copy of the order must be included in the 
CA application.b 

The State must provide a letter outlining the State enforcement 
authorities that resulted in the issuance or negotiation of the 
enforcement document. 

The State must assure that it believes the PRPs have the technical, 
managerial, and financial capability to conduct the Rl/FS. 

The State must assure that it will prepare a Record or Decisio~ (RODl or 
other decision document and select a remedy that is consistent with 
CERCLA. as amended by SAR.A. the NCP, and relevant EPA policy and 
guidance. 

The State must conduct a community relations prog-ram in accordance 
with the NCP and applicable EPA auidance.c 

b If the enforceable document is a three party aareement (EPA, State, and 
PRP}. the CA need only cite it since a copy should already be in EPA's 
possession. 

c See the document Community Rclatjpns in Superfund: A Handbgok, esp~cially 
Chapter 6 which deals with community relations during enforcement actions. 
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6. The St:ite must compile :ind maint:iin :in administr:iti\e record :is reQuired 
under Se:tion 113 of CERCLA. the ~CP and appli;:ible EPA guid:ince. 

7. The State must agree to the following general principles concerning PRP 
payment of RI 'FS oversight costs. which may be spelled out in the 
State's order or decree: 

a. The State will document its oversight costs. 

b. PRPs will reimburse EPA for its oversight costs (either directly or 
through the State}. 

c. PRPS agree that they are liable to EPA under Section 107 of 
CERCLA for unpaid oversight com, plus associated enforcement 
costs and interest from the date of demand by EPA or State. 

8. In the event that the State determines after execution of the CA that 
State laws or other restrictions prevent the State from acting consistent 
with CERCLA. as amended by SARA. the State must agree to promptly 
notify and consult with EPA regarding the use of such laws or other 
restrictionsd. 

A.2 Condjtjons for fuodjng Under a Cooperative ureemenr: Oversjght of RPlRA 

In order to receive funding from EPA for oversiaht of a PRP-conducted 
RD/RA, the State must include the followina. information. in its CA application and 
be prepared to make the following assurances in the final CA. Except where noted. 
the. following information and assurances must be certified by the State's Governor. 
Aiiorney General, designee, or appropriate State aaency. · 

I. The State must have issued or negotiated an enforceable order~ decree. or 
other enforceable document requirina the PRP to conduct an RD/RA in 
accordance with CERCLA, as amended by SAR.I\, the NCP, and applicable 
EPA policy and auidance. A copy of the order must be included in the 
CA application.• 

2. The State must provide a letter outlining the State enforcement 
authorities that resulted in the issuance or neaotiation of the 
enforcement document. 

d In the coune of neaotiating the CA. conSistency with Section 121 and Section 
122 (notice, public participation. and cov,nanu not to sue) should be assured. 

• If the enforceable document is a three parry agreement (EPA, State, and PRP), 
the CA need only cite it since a copy shouk1 already be in EPA 's Possession. 



.). 

5. 

6. 
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The State must assure that it believes the PRPs have the technic:il. 
managerial. and financial capability to conduct the RD 'RA. 

The State must submit a ROD or other decision document consistent with 
CERCLA. as amended by SARA. the NCP and relevant EPA policy and 
guid:i.nce. This documentation must be included in the CA application or 
be submitted as a condition to drawing down on oversight funds.r 
Funding will not be allowed unless EPA formally concurs in writing with 
the State's ROD or other decision document. 

The State must conduct a community relations program in accordance 
with CERCLA, as amended by SARA, the NCP and applicable EPA 
guidance. 

In the event that the State determines after execution of the CA that 
State laws or other restrictions prevent the State from acting consistent 
with CERCLA. as amended by SARA, the State must agree to promptly 
notify and consult with EPA regarding the use of such laws or other 
restrictions'. 

B. I Fundable Oversjght Tasks: Rl.'FS 

In preparing and reviewing the CA application. it might be helpful for States 
and Regions to consider oversight as consisting of review tasks, field-related tasks, 
:ind enforcement tasks. A community relations program is also an essential aspect 
of the response action. States should attempt to specify, in the enforceable 
document, the roles and responsibilities of the PRP as distinguished from the roles 
and responsibilities of the State in each of these major activities. 

I. Revjew tasks conducted by the State include: 

a. Review preliminary planning documents; 

b. Review and comment on scope of work and work plans; 

If the enforceable document is a three party a1reement (EPA. State, and PRP). 
the CA need only cite the ROD since a copy should already be in EPA's 
possession. 

' In the course of negotiating the CA, consistency with Section 121 and Section 
122 (notice, public participation and covenants not to sue) should be assured. 
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c. Re\ iew and comment on standlrd operlting procedures lsu:h :is 
Qullity assurance qualit:. control plans. sampling pllns. he:ilth :ind 
safety pllns, and data management plans); 

d. Review and comment on draft RI reports; 

e. Review final RI reports; 

f. Review and discuss FS objectives; 

g. Review and comment on draft FS; 

h. Review final FS; 

1. Prepare the proposed plan for remedial action and draft and finll 
ROD; 

j. Compile and respond to public comments on the RL'FS and proposed 
plan for remedial action; 

k. Review PRP monthly progress reports; 

I. Organize and participate in technical meetings on the Rl/FS with 
the PRPs, PRP contractors, and/or EPA. 

2. Fjeld-related tasKs conducted by the State include:h 

a. Conduct environmental monitoring (e.g., air, water); 

b. Take and analyze split samples or confirmatory samples; 

c. Provide on-site presence/inspection of PRP field activities. 

3. Enforcement tasks conducted by the State include: 

a. Track deliverable schedules and submission dates spelled out in the 
enforcement document; 

b. Initiate enforcement action for non-compliance with terms and 
conditions of the enforcement document. 

4. Communjty relatjons tasks conducted by the State include: 

a. Notify ~ocal newspapen of site activities planned or underway; 

h The amount and scope of field-related wks to be funded by EPA during 
oversight should be negotiated on a case-by-case basis. 
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b. Conduct discussions with the :i.ffe:red :ommunit~ in the lo::i.le 0f th~ 
site; 

c. Prepare community relations plans; 

d. Hold public comment period on the Rl!FS; 

e. Brief local and State officials; 

f. Hold public meetings on technical aspecu of the site; 

g. Prepare fact sheets and press releases and disseminate information; 

h. Prepare summaries of public concerns. 

B.1 fundab!e Oversight Tasks: RD 1RA 

I. Fundable oversjgbt tasks: RD 

a. Revjew tasks conducted by the State for RD include: 

o Participate in technical design briefings for RD initiation; 

o Review design scopes of work; 

o Conduct technical meetings on the RO with the PRPs, PRP 
contractors, and/or 'EPA; 

o Assist in reviewing preliminary design documents and design 
changes which may affect remedy selection; 

o Review and comment on value engineering screening submitt31s; 

o Review .and comment on Quality assurance project plans, site 
safety plans, and intermediate desi1n documents; 

o Review and comment on plans for operation and maintenance 
developed by PRP; 

o Review final RD. 

b. Enforcement t1sks conducted by .the State for RD include: 

o Track deliverable schedules and submission dates spelled out in 
the enforcement document. 

o Initiate enforcement. action for non-compliance with terms and 
conditions of the enforcement document. 
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c. CommunitY relations t:isks conducted by the State for RD 
include: 
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o Prepare fact sheets and notify public on RD activities and on 
what the RD is expected to entail; 

o Continue prior community relations activities as needed. 

Fundable oversjght tasks: RA 

a. Revjew tasks conducted by the State for RA include: 

o Review and comment on PRP or PRP contractor work plans, 
site safety plans, and QA/QC procedures; 

o Review any construction change orders that may alter the 
approved remedy and amend the CA, prepare a discussion of 
significant changes from the proposed plan in the Record of 
Decision (ROD), and/or amend the ROD as appropriate subject 
to adoption of the amended ROD by EPA; 

o Review and comment on draft and final RA reports: 

o Participate in pre-construction and pre-final construction 
conferences; 

o Review .PRP or PRP contractor monthly progress reports; 

o Organize and participate in technical meetings on the ·RA with 
the PRPs, PRP contractors, and/or EPA: 

o Ensure that the remedy is completed ano operational. 

b. Fjeld-related tasks conducted by the State for RA include: 

o Provide monitorina and oversight of ·construction activities; 

o Take and analyze split samples or confirmatory samples; 

o Be present at trial runs and shakedowns of major equipment; 

o Participate in pre-finar and final inspections and project 
acceptance. 

c. Enforcement tasks conducted by the State for. RA include: 

o Track deliverable schedules and submission dates spelled out in 
the enforcement document; 

26 



9831.6b 

o lni1i:i.1e eRforcemeni action for non-compli:ince .,.. ith terms and 
conditions of 1he enforcement document. 

d. Communit\' relations tasks conducted by the State for RA 
include: 

o Revise original community relations plans to incorporate any 
changes required due to remedial design and construction 
activities; 

o Conduct discussions with the affected community on the 
selected remedy and planned construction activities; 

o Hold meetings with the public during the RA. 

II. Fundjng State Management .A.ssjstance and Oversjght of PRPs - Federal 
Enforcement Response 

A. Managemem Msjstance Durjng a Fedrral Enforcemrot Rrsponse 

If EPA has negotiated the administrative order or consent decree with the 
PRPs. EPA will have the lead for oversight of PRP activities and for community 
relations. In this situation. States may receive funding for management assistance. 
Management assistance essentially will involve review tasks and is explained in 
Volume I of the EPA manual State Parrjcjcatjon jn the Superfund Prouam. EPA 
will not fund States to hire contractors for management assistance tasks

7 

B. Oversjgbt puring a Federal En(orcemem Resconse 

The State may also, under certain circumstances, undertake various, mutually 
agreed upon oversight activities in place of EPA. These circumstances may include 
the following: 

I. Federai CERCLA settlements with PRPs in which the State is a 
participant, as authorized under Section 121(£) of. CE.RCLA, as 
amended by SARA. 

2. State oversight that can result in a more effective and timely 
response to PRP implementation activities. 

3. Furthermore, States may be used in place of EPA contractors to 
meet the qualified third party oversight requirements outlined in 
Section 104(a)(l) of CERCLA.i 

Under this scenario, the State would conduct oversight activities in-house. 
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This melns the St:ite would be conducting some review. field-rel:lted. :ind or 
:ommunit~ rel:nions tlsks along with or in place of EPA or EPA 's contr:ictor. For 
ea.:h t:isk. the CA application should clearly outline the roles :ind responsibilities of 
the State as distinguished from the roles arid responsibilities of EPA or EPA 's 
contractor. 

Where EPA has the lead for oversight, EPA encourages the State to conduct 
oversight t:isks only if it has the in-house capability to do the work. Generally. 
EPA will not fund the State to hire contractors for oversight tasks unless it 
provides adequate justification for their use. Furthermore, EPA will not fund States 
to conduct oversight tasks that duplicate EPA 's efforts. 
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ATT ACH.\f[."T A 

PRO\"ISIO~S SPECIFIC TO STATE-LEAD E~FORCBIE~T O\"ERSICHT 
Of POTENTIALLY RESP.ONSIBLE PARTIES 

Stare-lead enforc:emenr oversight Cooperative Agreements (CA) should conrain 
the provisions found in Sections I (A-F) and 2 (B-M. 0-T) of Appendix F of the 
EPA manual State Partjcjpatjon jn the Syperfund Prouarn. In addition. they should 
also contain the following provisions. 

A. Issuing an Enforceable Order. Decree. or Other Enforceable Document 

Before EPA funds oversight, the State is required to issue an enforceable 
order. decree. or other document that requires rhe PRP to conduct a Rl/FS and/or 
RD/RA in accordance with CERCLA. as amended by SARA, the NCP, and applicable 
EPA guidance. A copr of this enforcement agreement must be included in the CA 
application. 

"The Srate issued a (rvpe of enforceable document] for the [name of sjte] 
dated [ ], requiring a [tvpe of response actjon] in accordance with 
CERCLA. as amended by SARA, the NCP. and applicable EPA policy and 
guidance. A copy of this enforcement agreement is attached to the 
Cooperative Agreement application." 1 

B. State Enforcemcnr Authorities 

In providing CERCLA funds for State-lead oversigl\t of PRPs. the State has 
shown it possesses the legal authorities to pursue administrative or judici:il 
e.nforcement action to ensure performance of the resp..onse action. EPA asks the 
State to outline these authorities in the CA application. 

"The State possesses the legal authorities to pursue administrative or judicial 
enforcement action to ensure performance of the private party response action. 
The State agrees to use these authorities if private parties ( 1) do not meet the 
terms of the order, decree, or other enforceable document, or (2) are unwilling 
to undertake subsequent phases of the response action. These legal authorities 
are outlined in a letter from {official providin1 WiW. dated [ }, and 
is attached to the Cooperative A1reement application.• 

If the enforceable document is a three party agreement (EPA, State,.and 
PRP), the CA should read "and EPA" after "The State• and only cite the 
enforceable document since a copy should already be in EPA's possession. 
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C. Atilif\ qf PR Pc to Cndert::ike and Finance the Response Action 

In settling ~ith PRPs to undertake the response action. the St:ite believes th::it 
the PRPs have the technical. managerial. and financial capability to conduct the 
response action. 

For RI 'FS oversight: 

"The· State believes that the PRP has the technical, managerial, and fin:incial 
capability to undertake the RI/ FS." 

For RD!RA oversjght: 

"The State believes that the PRP has the technical. managerial. and financi:il 
capability to undertake the RD/RA." 

D. Consjstenc" wjth EPA Poljcv and Gujdance2 

In overseeing PRP conduct of response actions. the State must assure that 
such actions are consistent with CERCLA. as amended by SARA, the NCP. and 
applicable EPA policy and guidance. 

For RI tfS overs j&ht: 

"In conducting Rl/FS oyersight funded by this Cooperative Agreement, the 
State agrees to ensure :that the priv;ue party RI/FS is consistent with 
CERCLA, as .amended· by SARA; the National Contingency Plan. and relevant 
EPA policy and guidance, including but not limited to: 

o U.S. EPA, Office of Emergency and Remedial Response. Gujdance on 
Remedjal Invesijutjons Under CERCLA and Gujdance on Eeasjbjljtv 
Stydjes Under CERCLA, June 198~. 

o U.S. EPA, Office of Solid Waste and Emergency Response, Interim 
Gujdance on Potentially Resoonsible Party Particjcatjon jn Remedja! 
investiaatjons and FeasjbWty Studies, (pending). 

o U.S. EPA, Office of Solid Waste and Emergency Response, Interim 
Gyidance on Compliance wjtb Applicable or Relevans and Approprjate 
Regyjrements. Federal Re&j51er. August 27, 1987: 

2 The policies cited in this section should not be construed as all inclusive or 
entirely relevant to each site-specific enforcement action. Other policies that 
may exist or be developed in the future may also need to be referenced in a 
Cooperative Agreement. In addition, some of the policies listed above are 
currently being revised (such as the Rl/FS and RD/RA guidances). 
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Fer RD R.l. O'e~sight: 

"{n conducting RD RA oversight funded by this Cooperative Agreement, che 
Seate agrees to ensure that Che private parcy RD'RA is consistent with 
CERCLA. as amended by SARA. the National Contingency Plan. and rele' ant 
EPA policy and guidance. including but not limited to: 

o U.S. EPA, Office of Emergency and Remedial Response. Manual Superfund 
Remedja! Desjgn and Remedja! Actjon Guidance, June, I 986." 

E. Selection of Remedv 

·At the completion of the private party RI/FS, the State agrees to recommend 
a proposed remedial action plan, develop a Record of ~cision (ROD) or other 
decision document, and select the remedy consistent with CERCLA. as amended 
by SARA. the National Contingency Plan. and relevant EPA policy and 
guidance, including but not limited to: 

o U.S. EPA. Office of Solid Waste and Emergency Response, Interim 
Gujdance on Syperfund Selection of Remedy, December 24, 1986." 

F. Change; to Scooe of Work 

The State must agree to notify EPA in the event that State or PRP plans or 
actions substantially change the scope of work for tasks funded under the CA. 

"The State agrees to notify EPA in the event that State or PRP plans or 
actions substantially change the scope of work for tasks funded under this 
Agreement. Prior to issuance, such changes. will be submitted to EPA Tor 
review to ensure technical adequacy and compliance with the terms of this 
Agreement." 

G. Communjtv Re!1tions 

"The State agrees to prepare and implement a community relations plan for 
this site. The State will not initiate oversight field activities until EPA has 
approved the plan. The State funher agrees to comply with the National 
Contingency Plan and relevant EPA poHcy and 1uidance on community 
relations, especially Chapter 6, Community Re11tjon1 in Supufund: A Handbook 
when implementing the community relations plan throughout the response." 
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H. Administr:ni\e Record 

"The St:ne agrees to compile and maintain an administrative record consistent 
with Section 113 of CERCLA. as amended by SARA. the National Contingency 
Plan. and relevant EPA policy and guidance. including but not limited to: 

o U.S. EPA. Office of Waste Programs Enforcement/Office of Emergency 
and Remedial Response. Adminjstratjve Records for Decisions on Selepion 
of CERCLA Resoonse .A.ctjons, May 29, 1987. 

·The record shall contain information upon which the decision on selection of 
the response action was based. The record shall be maintained at or near the 
site, and a copy shall be maintained at the [name of State lead Agency 
recejving the cooperatjve agreement]." 

I. PR P Pavment of Oversight Costs 

9The State agrees with the following general principles concerning PRP 
payment of Rl/FS oversight costs, which may be spelled out in the State's 
order or decree: 

o The State will document its oversight costs; 

o PRPs will reimburse EPA for its oversight costs (either directly or 
through the State); and 

o PRPs agree that they are liable to EPA under Section 107 of CERCLA for 
unpaid oversight costs. plus associated enforcement costs and interest 
Trom the date of demand by EPA or State: 

J. Oevjujon From CERCLA. As Amended By SARA 

State laws or other restrictions may prevent States from acting consistent with 
CERCLA, as amended by SARA. In those instances, the State must agree to 
promptly notify and consult with EPA regarding the use of such laws or other 
restrictions. 

"Where State laws or other restrictions may prevent the State from acting 
consistent with CERCLA. as amended by SARA, the State agrees to promptly 
notify and consult with EPA regarding the use of such laws or other 
restrictions.• 
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COST ESTI\tATES FOR BCDGETI~G STATE E:'liFORCE~tE~T ACTIVITIES 

Cost estim:nes have been developed for CERCLA enforcement activities. which 
:ir:: fund:ible through EPA cooperative a·greements (CA). The cost estimates are to 
be us::d lliili il a~ in assisting the State and EPA in budgeting these 
:ictivities during development of the Superfund Comprehensive Accomplishments Pl:in 
(SC AP). 

EPA has set forth policy on the types of activities to be funded through CAs 
in the Office of Solid Waste and Emergency Response (OSWER) guidances which :ire 
listed below and are part of this package. 

o CERCLA Funding of State Enforcement Actions at National Priorities Lis: 
Sites (OSWER Directive Number 9831.6a). 

o CERCLA Funding of Oversight of Potentially Responsible Parties by States 
at National Priorities List Sites (OSW:ER Directive Number 983 l.6b). 

Each of these guidances describes the conditions for funding under a cooperative 
agreement and the activities that will be funded. What follows are cost estimates 
which States and EPA may use. at their discretion, for budgeting each of the 
activities during the SCAP development process. 

In developing these· cost estimates, staff were interviewed in the EPA Office 
of Enforcement and Compliance Monitoring (OECM) and the Office of Waste 
Programs Enforcement (OWPE). Both ·offices maintain workload budget models which 
assign resources to different activities. In both models, the activities are similar to 
those fundable under CAs. 

The OECM model contains budget estimates for EPA attorneys· and other legal 
costs. The OWPE model contains budget estimates for. both intramural (EPA 
technical and administrative) and extramural (contractor) costs. The ~itramural 
costs were based on a separate OWPt report. At enforcement sites all three 
general cost categories·· (1) legal, (2) technical and administrative, and (3) 
contractor -· are realized in varyina proportions depending on the activity taking 
place. 

The f ollowina sections discuss the EPA budaet models. The first section 
discusses the underlying assumptions applicable to the models and to each 
enforcement activity. The remaining sections provide budget estimates for each 
activity and the considerations that may bave an impact on the estimates. 
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ASSC\IPTIONS 

The three following gener:il :issumptions should be m:ide: 

I. One full time equivalent (FTE) is eQu:il to 2.080 hours per ye::ir b:ised on 
::o active days (out of :60). An FTE includes technical and 
administrative costs. as well as travel and communications. One FTE. 
based on a mean salary of $30,000 a year. is equal to S52.500. 

An overall rate of S60 per Level of Effort (LOE) hour was used to 
estimate the extramural costs. 

3. These cost estimates arc based solely on Federal experience. Although· 
States may employ similar cost estimates when developing their SCAP 
requests actual State costs funded through CA may be significantly lower 
than described by the models. 

POT£~TIALL Y RESPONSIBLE PARTY SEARCHES• 

PRP search procedures have become more clearly defined as. EPA's program 
experience has increased. Additionally, EPA has developed a PRP search manual 
which serves to streamline the process and reduce the variance in costs. The costs 
may vary depending on the number or PRPs at the site. The point at which a PRP 
search is terminated is an additional consideration in the cost estimate. PRP 
searches are to be substantively completed in order to issue sen era I notice letters 
sufficiently in advance of the Rl/FS special notice to allow PRPs to come together. 
Nonetheless, at some sites, EPA Regions arc continuing PRP search activities during 
negotiations and throughout the remedial investisation and feasibility study CRl/FSJ 
and even into the remedial design and remedial action (RD/RA). While these search 
actions are appropriate, the costs of P~P searches should not be attributed to these 

·activities but rather should be attributed to the PRP search activity. 

Average Dura ti on of PRP Search: 

Average Cost Estimate: 

2 Quarters (or 6 months) 

S15,22S • 
S.50,000 • 
S 7,87S • 

·····-· 573.JOO • 

Technical and Administrative 
Extramural 
Leaal 

Total 

• The PllP .search cost includes names and addresses of generators, but does not 
include information on the volume or nature (especially hard evidence that the 
materials were haz.ardo~s substances) of the hazardous substances or a 
volumetric ranking. or the PRP's ability to pay. Information on the volume 
and nature of the substances, a volumetric ranking, and ability to pay arc p::irt 
of the NBAR process. This is described as •NBAR information Collection" in 
the OWPE workload budget model. 
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ISSl' A:"oiCE OF ~OTICE LETTE" ~ A'.'D !'EGOTIA TIONSb 

Costs for issuing notice letters :ind conducting negoti:itions vary depending on 
th~ number of PRPs at a site. The cost of issuing notice letters and conducting 
negoti:itions :ilso varies depending on the phase of response. Rl/FS or RD/RA. 
Since RD 'RA negotiations_involve selection of the remedy and development of the 
Record of De;ision (ROD) or other decision document. this activitv usuallv takes 
longer but requires less extramural support. · · 

Aver3ge Duration of Notice Letter 
Issu:ince and Negotiations for Rl/FS: 

Aver:ige Cost Estimate: 

Average Duration of Notice Letter 
Issu:ince and Negotiations for RD/RA 
and Operation and Maintenance: 

Average Cost Estimate: 

2 Quarters (or 6 months) 

$14,175 ·Technical and Administrative 

$50.000 • Extramural 
$13.125 ·Legal -------$77,300 • Total 

3 Quarters (or 9 months) 

518,375 ·Technical and Administrative 
530,000 • Extramural 
5 7,875 • Legal ----··· S56,250 • Total 

ADMINISTRATIVE AND JUDICIAL ENFORCEMENT ACTIONS 

Most of the c'urrent data on 106 injunctive cases· were based upon cases 
referred prior to completing the Rl/FS. Future cases will not be referred until 
after the RI/FS is completed. Remedies and supporting data should be well-derined 
for future cases. The Administrative Record will serve as the basis of support for 
the techni.cal remedy that is selected. The estimates below reflect these factors. 

A vcrage Dur&tion of Administrative 
and Judicial Enforcement Actions: 

A vcrage Cost Estimare: 

14 Quarters (or 42 months) 

s 68.250 
$284.000 
S 1 O,SOO -------· 

• Technical and Administrative 
• E.xtramural 
• Legal 

5362,750 • Total 

b This category includes issuance of the notice letters. Also, for Rl/FS it 
includes a draft order and SOW. For RD/RA it includes a draft consent 
decree and proposed work plan; It docs not include judicial referral of the 
consent decree. 
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O\.ERSIGHT Of RI.'FS 

RI FS o'ersight costs m:iy incre:ise be:::iuse of the new reQuiremcnts of the 
Sui:-::rt"und Amendments :ind Re:iuthoriz:uion Act CSARAl. For a PRP·conducred 
RI FS. SARA requires competent third party oversight personnel and allows qu::ilii"ied 
.:ontr:ictors to conduct the work. EPA is curr.ently developing guidance th:it will 
define more cle:irly what appropriate oversight should entail during hazardous w:istc 
site cle:inups CRI FS and RD:RA). This guidance when issued should help with more 
cfiective cost estimates of such oversight. 

A ,·cr:ige Duration of RI/FS Oversight: 

A' er:ige Cost Estimate: 

OVERSIGHT OF RD/RA 

10 Quarters (or 30 months) 

s 99. 750 
S200.000 
s 0 

• Technical and Administr::i tive 
• Extramural 
• Legal 

·······-S299.750 • Total 

A project's construction costs cannot be precisely predicted at the completion 
of the RL'FS. and the project error range is as much as 50 percent more to 30 
percent less than estimated costs. Non-construction specifications and 
environmental controls may require more review than a typical construction project 
not related to hazardous waste. The costs for these controls arc difficult to 
predict. Overall. however, project design .and construction costs and the costs to 
review the design are interrelated and somewhat predictable given the following 
assumptions: 

o Construction costs for Supcrfund remedies arc approximately 50 percent 
of the cost of total remedial action; and they exclude transportation. 
disposal, incineration, and other such costs. 

o The estimated average RA cost is SlO million, but may increase to s:o 
million by J 989 due to SARA'S requirement of more permanent remedies 
which may call for usina alternative technologies. 

o Design costs arc rouahly 6 percent of the total project construction 
costs. 

o Desian review costs arc roughly 25 percent of design costs. 

Again. EPA is.currently developing oversight guidance that will set forth detailed 
procedures for RD/RA oversiaht. 
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A\ er:ige Duration of RD Oversight: 

-1.'cr:ige Cost Estimate: 

A,·erage Duration of RA Oversight: 

A ver:ige Cost Estimate: 

9831.6c 

4 Qu:irters (or 1: months) 

S 31.500 ·Technical and Administrati,·c 
Sl50.000 ·Extramural 
S 0 • Legal --------$181.500 ·Total 

1: Quarters (or 36 months) 

S 94,500 ·Technical and Administrative 
$300,000 - Extramural 
S 0 • Legal --------$394.500 - Total 
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RECO~f\fE~DED PROCEDl'RES FOR HEADQl'ARTERStREGIO~AL RE\.JE\\ 
A'D CO,CCRRE,CE OF l'ITIAL E'FORCDIE~T COOPERATIVE AGREE\IE,TS 

l. PROCEDL"RES FOR REQl'ESTI~G FL'~DS A~D REVISING THE. CASE 
'.\IA'.\ AG BtE:-.;T ·Bl:DGET DRAFT COOPERATIVE AGREEMENT APPLICATIO'.' 

o The Region should request cooperative agreement funds during the SCAP 
development process. The SCAP should be revised quarterly, if necessary. 
The Region should consult with the respective States prior to developing 
and revising the SCAP. 

o The State may develop a cooperative agreement application and submit it 
to the Regional Seate Project Officer (SPO). 

o The Regional Coordinator (RC) in the Compliance Branch, Office of Waste 
Programs Enforcement (OWPE), will review the draft application in 
coordination with the Contracts Management Section (CMS) in the 
Technical Support Branch. OWPE. 

o OWPE will send its comments on the application to the SPO. The Region 
should give the State combined EPA comments (HQ and Region). The 
State will then prepare a final application for submittal to the Regional 
Administrator for award. 

2. REGIONAL SUBMITTAL AND HEADQUARTERS SIGN-OFF FINAL 
COOPERATIVE AGREEMENT A.PPLICATION 

o CMS will receive a copy of the final cooperative agreement application, 
which will have a commitment notice attached. The dollar amount for 
award, cooperative agreement number, and description should already be 
entered on the commitment notice. 

o CMS arid the RC will review the final application and have. the 
commitment notice signed by the appropriate Headquarters managers. For 
CAs of S2SOK or less, the Director of OWPE's signature is required. For 
CAs of over S250K., the Assistant Administrator of the Office of Solid 
Waste and Emeraency Response's signature .is required. 

o After sianatures have been obtained, CMS will obtain the proper 
accounting information from OWPE's Program Management and Support 
Off ice (PMSO). 

o After sianatures are obtained and accountina information has been 
entered on the commitment notice, the CMS will send only the 
commitment notice back to the Reaion for use in awardina the CA. 
Delegation has aiven .CA award authority to the RA. (C~ will keep the 
copy of the CA application and a photocopy of the commament nouce on 
file for budget purposes) .. The SPO will send a sianed copy of the CA 
document to CMS after .,ward and acceptance by the State. 
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I. INTROOtlC':'ION 

OSWER # 9835.la 

Appendix A 

INTERIM GCIDANCE ON PP.P PART!C!PATION 
IN TH! RI/FS PROCESS• 

~~is me~orandwr. sets forth the policy and procedures governing the 
participation of potentially responsible parties (PRPs) ir. the develop
mer.t of remedial investigations (RI) and feasibility studies CFS) under 
the Compreher.sive Environmental Response, Comper.sation, and Liability 
Act (CERC~Al, as amended by the Superfund Amendments and Reauthorizatio:: 
Act (SARA) of 1986. ~his memorandum discusses: 

o The initiation of enforcement activities including PRP search
es and ?RP notifi=ation; 

o ':'he circ'.!r.-.s-:.ances in which PR?s may cond',;Ct the R!/FS: 

c ~he ce•:el::>pr• --: of enforceable aqreeme::ts governing ??.P RI/F~ 
act::::. t:.es: 

o Initiation of PRP RI/FS activities and oversight of the RI/FS 
by E?1.: 

o EPA control over PRP RI/FS activities; and 

o PRP participation in Agency-financed RI/FS activities. 

More detai~ec information regarding each of the above topics is 
incl~ded ir. Attac~~ents l-4 of this appendix. 

This coci.;mer.t is consistent with CIRCLA and EPA c;uidance in effect 
as of Octcl::er 1988, ar..d is intended to 1uper-sed~ t:.~ !·~arc:. :o, ! 964 rnern
orandwn from Assistant Administrators Lee M. ThC111as and Courtney M. Price 
entitled •participation of Potentially Responsible Parties in Develop
ment cf Remedia: :r.vestigatior.s and :easil:ilit)• Studies Under cr:ic:.;." . 
(OSWER Cirective No. 9835.l). Users of this quidance should consult the 
R:/FS Guidance or any relevant quidance or policies issued after dis
tribution of this document before establishin; EPA/PRP responsibilities 
for conductin9 RI/TS activities. Additional quidance regarding proce
dures for EPA over1i9ht activities will be available in the Office of 
Waste ProcJram Enforcement's (OWPEl forthcom.inq •Guidance Manual on 

•This meincrandum was sic;ned by the ~ OSWER and released for distribution 
on May 16, 1988. Technical clarification1/update1 have been made to 
this gui~ar.ce for insertion into Appendix A of the •rnterim Final . " 
Guidance for Conductin; Remedial Investi;ations and Feasibility Studies 
(October 1988-0SwtP. Directive No. 9355.3-0l) (Referred to herein as the 
R: /!S Guida.:.ce} • 



oversight of Potentially Responsible Party Remedial Investiqation and 
Feasibility Studies". 

I ! . BACXGROUND 

Sections 104/122 of CERCLA provide PRPs with the opportunity to 
conduct the R!/FS when EPA. determines (1) that the PRPs are qualified to 
conduct such activities and (2) they will carry out the,activities in 
accordance with CERCLA requirements and EPA procedures.· The Aqency wi!l 
continue its policy o! early and timely PRP searches as well as early 
PRP notification and negotiation for RI/FS activities. 

~t is also the policy of EPA to encourage the early and active par
ticipation of PRPs in conducting RI/FS activities. EP~ believes that 
early participation o! PRPs in the remedial process will encourage PP.P 
impleme:itation o: the selected remedy. PRP participation in RI/FS ac-;.:.v
ities will ens~re that they have a better and more complete understanc
inq o! the selected remedy, and thus will be more likely to agree on 
impleme~tation o! the remedy. Remedial activities performed by PRPs 
wi:! also conserve Fund monies, thus making additio~al resources avai:
able to address other sites. 

As part of the Aqency's effort to encourage PRP participation in 
remecial activities, !PA will consider the PP.Ps' role in conducting RI/FS 
activities when assessinq an overall settlement proposal for the remedial 
design and remedial action. For example, vhen the Agency performs a 
non-binding allocation of responsibility (NB1JI), th• Aqency JD&y consider 
previous PRP efforts and cooperation. This will pro,•ide an additional 
incentive for PRPs to be cooperative in conducting RI/FS activities. 

Al~hough EPA encouraqes P~P participation in eo~ducting the RI/FS, 
the Aqe~.:y and CERC:..;.. ir.1pose certain conditior.s g-ove~ing their partici
pation. These conditions are intended.to assure that the RI/FS per
formed by the PR?s is consistent with Federal requirements and tha~ 
there is adequate oversiqht of tho•• activities. These conditions are 
discussed both in Section III and.Attachsnent I of this memor,andum. 

At the 4iscretion of EPA, a ~RP (or qroup of PRP•) may assume 
full responsibility for undertakin; RI/!'S activities pursuant to 
Section• 104/122 of CERCLA. The terms and conditions 9overninq the 
RI/J'S activities ahould be specified in an Administrative Order. The 
use of •deiniatrativ• Orders is authorized in CERct.A Section l22(d) (3); 
they an ~ preferred type of ac;reement for Jl.I/FS activities sine:• they 
are a\lthori&ed internally and therefore, may be ne9otiated 1110re quickly 

1The leqal authority to enter into ac;reeinents with PRPs is found in CtRC~~ 
Section 122(&). This section then refers to respon•• actions condue~•d 
pursuant to Secticn 104(b). For the purposes of this quidance, Sec
tions !04/122 will be cited vhen referring to such authority. 
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than Con .. nt Decrees. Before SARA, Adm.iniatrative Orders were si9ned 
usin9 the authorities of Section 106 of CERCLA. New provisions in s~ 
allov for Orders to be si9T1ed usin9 the authorities of Sect1ons 104/122; 
Section 104/122 orders do not require EPA to make a findin9 of Ullllinent 
and aub•t£nti&l end&n9erment. 

RI/FS activities developed subsequent to the Administrative Order 
are set forth in a St.atesnent of Work, which is then embodied or 
incorporated by reference into the Order. A Work Pl&.n describin9 
detailed procedures and criteria by which the Rl/FS will be perforined is 
developed by the PRPs and, after approval by EPA, should also c. 
incorporated by reference into the Administrative Order. 

It is the responsibility of the lead ac;ency to ensure the quality 
of the effort if the PRPs assume responsibility fvr conducting the R!/FS. 
Therefore, EPA will establish oversic;ht proceaures and project cor.trols 
to ensure that the response actions are consistent with ~LA &..nd the 
National Contingency Plan (NCPl. Section 104(&) (l) of C'E~L>. mandates 
that no PRP be all°"ed to undertake an RI/FS unless EPA deterir.ines that 
the party(ies) conducting the Rl/FS is qualified to do so. In adc1t1on, 
Section l04(a) (l) requ1res t.h&t a qualified party be contracted with or 
arranged for to ass1st in overseein9 &nd reviewing the conduct of the 
Rl/FS and, that the PRPs aqree to reimburse EPA for t.he costs associated 
with the oversi9ht contract or arranqeinent. 

. ~,. .... INITIATION OF ENFORCEMENT ACTIVITIES 

As part of effective m&na9ement of .enforcement act1v1ties, timely 
settlements fer lU/FS activities are to be pursuec. This includes cor.duc
ting PRP searches early i~ the site diacovery process &nd subsequent 
notification to all PRPs of their potential liability and of their oppor
tur.ity to perform response &ct1vitie1. Guidance on conductin9 tiinely 
and effective PRP search•• is contained in the c;uidance 111&nual,."Poter.
t1ally Raaponsibl• Party Search M&nua1• (Auc;u1t 17, 1987 - OSW!:R Direc
tive No. 9834.6). 

:EPA policy baa been to notify PD• of their potential liability for 
the plann~d respcn .. activities, to exchan9e information about the site, 
and to provide PD• with &n opportunity to undert&Jce or fJ.n&nc• the 
reapon .. activitie• 1;hemselvea. ln the past thi• has been acco111plished 
by iamirl9 a •general notice• letter to the PRPs. In addition to the 
u .. ot tbe 9eneral notice letter, Section l22(e) of CEJCI.A now authorizes 
EPA to UH •1peci&l notice• proceduzas, which for &n RI/TS, est.Dlish a 
60 to 9" day .oratorius and formal ne9otiation period. lftw purpoae of 
the -.oratoriua ia to prcwide tJ.me for foa:11&l ne9otiation ~tween EPA and 
th• PRPs for conduct of JU/J'S activitiea. In part1cular, UH of the 
apec1al notice procedures tri99er1 a 60 day .:>ratoriwn en EPA conduct of 
th• JU/FS. Durirlg the 60 day moratoriua, if th• PRP• provide EPA with a 
•9ood faith offer• to conduct or fin.a.nee the Rl/!'S, the negotiation period 
can be extended to a total of 90 days. EPA considers a r;ood faith offer 
to be a written proposal v~ere the PRP• make a 1hovin9 of their qua.~1~1-
caticns and willinqness to conduct or finance the IU/l'S. Minor deficier.
cies in the PRPs' 1n1t1al su.bml.tt&ls should not be ground• for & 
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determination that the o!!er is not a good faith of!er or that the PRPs 
are unable to perform the R!/FS. 

To facilitate, among other things, PRP participation in the RI/FS 
process, Section 122(e) (ll requires th• special notice letter to provide 
the names and addresses of other PRPs, the volume and natur~ cf sub
stances contributed by each PRF, and a ranking by volume of substances 
at the site, to the extent this information is available at the time of 
special notice. Regions are encouraged to release this infonnation to 
PRPs when the notice letters are issued. To expedite settlements, 
Regions are also encouraged to give PRPs as much quidance as possible 
concerning the RI/FS process. It is appropriate to transmit to PRPs 
copies of important quidance documents such as the RI/FS Guidance, as 
well as model Administrative Orders and Statements of Work. A mode~ 
Ad:ninis~rative Order can be found in th• memorandum !rem Gene Lucero 
er.titled, "Model CERCLA Section 106 Consent Order for an RI/FS" 
(January 31, 1985 - OSWER Directive No. 9835.5). This model order is 
currently being revised to reflect SARA requirements and will be forth
com~~q. A ~odel Statement of Work has been included as Appendix C to 
the R:/FS Guidance, while a model Statement of Work for PRP-lead RI/FSs 
is c~rrently beir.g developed by OwPE. Other Reqional and Headquarters 
~idanc• relating to technical issues may be given to PRPs, as well as 
examples of pro)ect plans (plans that must be developed prior to the 
conduct of the RI/FSl that are of hiqh quality. A description of the 
re~~~rec proJect plans is included in Attachment I:. 

Althou~~ use of the special notice procedures is discretionary, 
Regions are encouraged to use these procedures in th• m&Jority o! cases. 
I! £PA decides not to employ the special notice procedures described in 
Secticr. l22Cel, the Aqeney will notify the PRPs in writing of such a 
decisior., including an explanation as to why EPA believes the use o: the 
specia~ nctice procedures is inappropriate. Additional infor111ation on 
·th~ content o! special notice letters, including th~ use of these ~otice 
provisions, can be found in the memorandwn entitled "Interi.J:n Guidance on 
Nctice ~at~ers, Negotiations, and Information £xchanqe" (October :;, 
1987 - OSW£R Oirective No. 9834.10). 

Section ~~llf) (l) requires that t~e State be notified of PRP nego
tiations ar.d that an opportunity for State participation in such negotia
tions be provided. In addi~io~, Section 122(j) Cl) requires that if a 
r•l•a•• or threat of release at the •it• in question may have resulted 
in dAma9•• to natural resources, EPA mu•t notify the appropriate Federal 
or State Tru•tH and provide an opportunity for th• TrustH to partici
pate iA th• negotiations. To simplify the notification of Federal 
Trust .. •, the Aqeney intends to provide a li•t of project• in the Super
fund Coapreh•n•i'"• Accomplishments Plan (SOP) to th• Trust••• as notice 
to participate in the neqotiations. In those ca•e• where there i• reascn 
to believe that a siqnificant natural resource will be affected, direct 
coordir.4tion with th• Federal ar.d/or State Tr~stee will be required. 

. . 
1\-.. 



:v. CO~'DIT!ONS FOR EPA INVO~VEMENT IN, AND PRP IN!T!ATION OF, R!/FS 
ACTIVITIES 

Under Section 104(al (l) EPA may authorize PRPs to conduct RI/FS 
activities at any site, provided the PRPs can do so promptly and 
properly and can meet the conditions specified by EPA for conducting the 
RI/FS. These conditions are discussed in Attachment I of this appendix 
ar.d involve the scope of activities, the orqanization of the PRPs, and 
the ?RPs' ( ar.d their contractors' l demonstrated expertise. EPA encour
ages PRPs to conduct the RI/FS provided that the PRPs commit in an Order 
<or Conser.t Decree) under CERCLA Sections 104/1~2 (or Sections 106/122 
for a Decree) t~ con;uct a c~mplete R!/FS to ~he satisfaction o! EPA, 
under EPA oversight. oversight of RI/FS activities by the lead aqency 
is required by Section 104 (a) (l) and is intended to assure that the 
RI/FS is adequate for lead agency identification of an appropriate 
remedy, and that it will otherwise meet the Agency requirements of 
CERC:.A, the NC?, and relevar.t Agency quidance. EPA will allow PRPs to 
conduct RI/FS activities and will provide review and oversight under ~~e 
:o::owir.g ge~eral c~r="..l.~s~ances. 

E?A's priority is to address those N?~ sites that have been identi
fied on the SCAP. The SCAP is an EPA management plan which identifies 
site- and activity-specific Superfund financial allocations for each 
quarter of the current fiscal year. When employir.g Section l~~(el notice 
procedures, E?A will notify PRPs of its intention to conduct R!/FS ac~iv
ities at NPL sites in a manner that allows at least 90 days notice before 
obligating the funds necessary to complete the RI/FS (see Sec:ion ::: c! 
this quidance). Ourinq this time frame PRPs may elect to conduc: the 
RI/FS, under the review and oversiqht of EPA. If the PRPs agree to con
duct the RI/FS they must meet the conditions discussed in A:~achme:-:t :. 
~te scope and terms for conductinq the studies are .embodied in an Agree
me:-:t: as mentioned in Section :: , Ad%tinistrativ4!' C'rder~ ar·e the preferrec 
type o! Agreement ~er rI/FS activities: 

£?;. will not enqaqe in lenqthy discussions with PRPs over whether 
the PRPs w~ll conduct the RI/FS: rather, EPA will adhere to the time 
!rames es:ablished by the Sec~ion 122 special noticP. provisions. :n 
mos~ instances, once Fund resources have been obligated to conduct the 
RI/FS, 'the PRPs will no lonqer be eligible to conduct the RI/FS activi
ties at the site. 

Th• actions described below are typically taken to initiate RI/FS 
activities: 

o EPA develops a·site-specific Statement of Work ($OW) in advance 
of the scheduled RI/FS start. This SOW is then provided to 
the PRPI alonq with a draft of the Administrative Order (or 

2ror a State-lead enforcement site the State is responsible for over
sight unless othervise specified in the agreeme~t between the State and 
EPA. EPA should maintain communication w-ith th• State to ensure that 
the State is provicir.~ oversiqht of the remedial activities. 
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Consent Decree) at the initi&tion of neqotiations. CPRPs tn&y, 
~ith EPA approval, 1\ll:lmit a sinqle site ~lan th&t incorporate 5 

the elements cf &n SOW &nd a detailed Work Plan as & f•rst 
deliverable once the Aqreeinent has been siqned. This ccmt>in~c 
site plan must clearly set forth the scope of the proposec 
~I/FS &nd vould be incorporated •nto the A;reement in place of 
the sow.) 

c final provisions of th• SOW are ne9otiated ~ith the Ord~r. 

o EPA determines whether the PJV's possess the necessary cap&b1l1-
ties to conduct &n Rl/FS in a tiznely a.r.d effective m&nner (con
ducted s.usulta.neously with ct.her ne9otiation1) . 

o EPA develops a ColllDlunity Relations Plan specityinq any act~vi
ties that 111&y be required ct th• PJV's. (Coll'lmUnity relaticns 
activities~• dJ.sc:ussed in At~chJnent II.) 

c EPA determ.nes 
oversl.ght a.r.d 
require:ner:ts. 
of liiorlt, if a 

contractor and sta!! resources required fer 
l.nl.t~ates pla.r.nin9 the necessary ov~rs19ht 
This process may include preparing a Statement 

contractor is to develop an •oversi9r.t plan." 

o ~PA and PRPs identify &nd procure any necessary &ssist.&nce. 

o F~s sutizr.it a Work Plan to EPA for A9eney review &nci approval.' 
The \licrk Plan 1m11t presen~ the methodolo~ and ra~~onale for 
c::cnduct~ng t~e JU/FS a1 well as detailed procedures and requ1re
inents, •f such proced~res hAve not l:>e•n set forth in the Aqree
:ner.~. This Werk Plan, which in most J.nst&nces is one of the 
first aelJ.ver&bles Wlder the Order, l.S c::onnonly i.ncorpora~ec 
into the Aqreement ~ollowin9 EPA approval. 

o PF-rs are responsible fox obtainin9 _&c:cess to th• site: however, 
J.f access cannot be obt.&ined, EPA, with tM a11J.1t.&nce of oo.;, 
will secure access subject to PRP reUlburHMnt for the costs 
incurred in securing such access. 

These st&nd&rclizec:! actions ensure that th• scope of the JU/FS ac::t.iv
i ties to be conducted by th• 'PRPs, and th• procedure a tly whl.ch the IU/FS 
is perfo%Bed, ue consistent With EPA policy and quid&nce. Addition•l 
act1ona aay be required either for a technically complex site or for • 
sit• ~r• a number of PRPs are involved. le9ardles1 of the circwn
atanc:ea, ~ actions listed in thi• Met.ion should be neqctiated a1 
expeditiously as possible.· Specific ale .. nta of th••• •~ions are di•
eus"d in AttachMnt II. 

V. OEVELOPMENT Of THE IU/FS ADMINISTRATIVE ORDER OR CONS!:HT DECUE 

The PJU>1 snust respond to EPA'• notice letter by either declir.in9, 
withl.n the time specified, to participate in th• JU/!'S, or by offering a 
9ood faith proposal to EPA for performin9 the JU/FS. Declinin9 to p&r· 
ticipate in the JU/FS may be impll.ed if the P~s ~o not ne9otiate d~rins 



the moratorium •st&blished by the notice letter. If the PRPs h.av~ 
declined t.o p&rticip&te, or the time specified h&s lapsed, EPA will 
obligate funds for perfoniu.nq the RI/FS. lf • qood faith propo~l 15 
sl.U:>mitted, EPA will negotiate with th• PRPs on the scope &nd t•1'1U for 
eond~cting the RI/FS. 

The result& of successful neqotiations w1ll, in llOlt c•ses, be ccr.
tained in an Adm.inistrative Order, or where th• site is in liti9at1on, 
in a Juc1cial Consent Decree entered into pursuant to Section l22(d) c! 
CEJ<CLA. Gu1d&nce for the development of an Adzru.nutrative Order is pro
v1aed 1n OWPE's document •Administrat~ve Order: Workshop .nd Guida.r.ce 
Materials• (September 198~), and in the mea:>r&.ndwn from Gene Lucero 
ent1tled •Model CERCI.A Section 106 Consent Order for &n RI/rs• (Janu
ary 31, 1985). (The l&tter quidance is currently being revl.sed since 
t~ prOVl.&ions in s~ allow for Orders to be siqned using the &uthor~
t1es of Sections 104;122.) 

J..:ri Administrative Order (or consent Decree) will generally conta1r. 
the scope of activities to be performed (eit.her as a Statemer.t of Work 
or Wor~ Plan), the oversigr.t roles and responsibilities, and enforceDW!r.t 
options that may be exercised in the event of noncompliance (such as 
st1p~latec penalties). In addition to the Above, th• A9reement will 
typ1cally include the follow1nc; elements, •• a9reed upon by EPA, the 
PRPs, ar.c other sic;r.ator1es to th• Aqreement. 

o Jurisd•ctl.cn - Describes £PA'• authority to enter into Admin-
1str&t1ve Orders or COnse~t Decrees. 

o Part1es bow;c - Descrl.bes to whom the Agreement applies anc is 
bindJ.nc; upon. 

o Purpose - Oescrl..bes the purpose of the Aqreement in terms of 
mutual obJect•ves &r.d pu,t,lic benefit. 

o F1ndin91 of fact, dete1'11U.n&tion, and conclusions of law - Pro
vides an outline of facts upon which the Aqree1nent lS ba .. d, 
includin9 the fact that PRPa are not au1)ject to a lesser stan
dard ·of liability and will not receive preferaneial treatznant 
from th• Afency in conductin9 the JU/FS. 

o Notice to the State - Verities that the State has been notif iec 
of penc!i.n9 ait• activitiea. 

o tlork to be performd - Provide• that PJU>a submit pro)ect plans 
to th• lead-agency for review and approv&l before co11Dencing 
JlI/FS acuvities. Project plans are thOH plan• 4-veloped in 
order to effectively conduct the RI/FS project and include: • 
Work Plan, deacrlbin9 the .. thodoloqy, rationale, and schedu~e 
of all t.aska to be perforMd during tbe RI/I'S J a SamplJ.nc; ana 
Al\alyaia Plan, describin9 the field ..-plin9 proc:edur•• ~ be 
performed as vell as th• q\i&lity assurance procedures vhich 
will be followed for a..mplin9 and analya1a (includin9 a 
description of how the data gathered durin9 the Rl/FS wil!. be 



managec) and the analy~ical procedures to be employed; and a 
Health and Safety Plan describing health and safety precautions 
to be exercised while onsite. (More information on the 
contents of these proJeCt plans can be found in Attachment !I 
of this appendix.) 

o Compliance with CERCLA, the NCP, and Relevant Agency Guidance -
Specifies that the actions at a site will comply with the 
requirements of CERCLA, the NCP, and relevant Agency quidance 
determined to be appropriate fer site remediation. 

o Reimburseme~t of costs - Specifies that PRPs will assume all 
costs of performing the work required by the Agreement. !n 
addition, this section commits PRPs to reimbursement of costs 
associated with oversight activities. This includes reimburse
ment for qualified party assistance in oversight, as required 
by Section 104Cal (ll. This section should also specify the 
nat~re ar.d kind of cost documentation to be provided and the 
Frocess for bi~li~g and receiving payment. 

o Re~or~inc - Specifies the type and frequency of repor~ing that 
PRPs must provide to EPA. Normally the reporting requir~~en~s 
will, at a minimU1T1, include the required project plans as well 
as those deliverables required by the RI/FS Guidance. 
Additional reporting requirements are left to the discretion 
of the Reqions. That is, Regions may require additior.al 
deliverables such as interim reports on partieular RI er FS 
activities. 

o Oesi9nated EPA, State, and PRP project coordinators - Specifies 
tr.at EPA, the State, and PRPs shall each desigr.ate a ~roJec: 
coorcir.ator. 

o Site access and data availatfility - Stipulates that PRPs shall 
allo- access to the s~t.• by EPA, the State, and oversi;h~ per
sonnel. Access will be provided for inspe~tion &nd monitoring 
purposes that in any vay pertain to the work undertalcen 
pursuant to the Order. In additinn, access -ill be provided 
in the event of project talceover. This section ·also stipu
lates that EPA will be provided with all currently available 
data. 

o Record preservation - Specifies that all records must be mair.
t&ined by both parties for a minimum of 6 year• after teiiruna
tion of th• Aqreement, followed by a provision requiring PFPs 
to offer the sit• records to EPA before destruction. 

o Administrative record requirements - Provides that all infor
mation upon which the. selection of remedy is based must b• 
submitted to EPA in fulfillment of th• administrative record 
reauirement1 pursuant to Section 113 of CERCLA. (Additional 
ir.formation on administrative record requirements is cor.tained 
in At.tac~nt !II.) 
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o Oi1pute resolution - Specifies steps to be taken if a dispute 
occurs. Th• Adlz',inistrative Order states that with respect to 
all sul:mittal1 &nd work performe~, EPA will be the final arbi
ter, while the c:ou~ is the final &rD1ter for a Consent Decree. 
(More information on dispute resolution can be foWld in Attach
ment IV of this appendix.) 

o Delay in performAnce/stipulated penalties - Specifies EPA's 
authority to l.l'IVoke stipulated penalties for noncotnplianee 
with Order er Decree prov1s1ons. Section 121 cf CERCLA 
requires that Consent Deer .. • contain provisions for penalties 
u~ &.n a.mount not to exceed $25 ,000 per d.ay. In adc!i t.ion to 
stipulated penalties, Section 122(1) provides that Section 109 
civil penalties apply for violations of Ad.Jninistr~tive Crders 
and Consent Decrees. Delays U..t endanger public health &no/or 
t.he environment llWly result in te~~ticn of the Aqreemer.t AT.a 
EPA takeover of the RI/?'S. (More intonution on stipulated 
pe~altie~ can be foWld in the Office of Enforee'l!'le~~ uid Co~
plianee Mo~itorin9's (OE:CM) •Guid&nee en the Use of Stipulated 
Peo~lties in Ha%ardous Wast• Consent OeereesR (September 21, 
1987) &nd in Attachment IV of th11 appendix.) 

o Fina.r.cial assurance - Specifies that Pl\is should have adequate 
financ~al resources or inaura.nee covera9e to address li&l:>ili
ties r•sultin9 from their Rl/FS activities. When using con
tractors, PRPs should certify that the· ccntractcrs have 
adeq-y•~• inaura.nce ccvera9e ct thAt contractor liabilit1e5 are 
ir.demnif ied-. 

o ~ese~·aticn of rights - States that PRPs are not released from 
all CERCl..A li&l:>ility thrcu9h compliar.ce v1th the ~greeme~t. or 
completion cf th• IU/FS. PRP• may b• re leased from li&bi h ty 
relatin9 directly to Rl/FS·requirements, 1f PRPs complete tha 
RI/FS activities tc th• satisfaction cf EPA. 

o Other claims - Provides t.hAt nothinq in th• Aqreell9nt shall 
constitute a release from &ny claim or liability other t.ha.r., 
perhaps, for the ccst of th• RI/FS, if completed to EPA •atis
faction •. Also provides that nothinq in the A9%'••ment shall 
constitute preauthor1zation of a claim a9auist the Fund under 
CEIC.A. Thi• section should also specify the ccnclitions for 
inClemnification of the ll.S. GovernNnt. 

o Subsequent 11Ddif1cations/add.itional work - Specifies tlat the 
PRP• are COllllC.tted to perfo~ any additional work or subse
quent 11ed.lf1cationa vhich are not explicitly stated in the 
Work Plan, if EPA determine• that such work i• needed to 
enable th• .. 1ection of an appropriate reapon .. action. 
(Attachment IV contain• additional informatl.on on ~i• 
cl•use.) 
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V!. STATEMENT OF WORK ANO WORK Pt.AN 

Based upon available models and quidanee, the Region should prese~t 
to the PRPs at the initiation of negotiations a s~atement of Work (SOW) 
and draft Administrative Order. The SOW describes the broad objectives 
and general activities to be undertaken in the RI/FS. ('!'he PRPs may 
develop the sow if it is detetinined to be appropriate for a particular 
case.) Once the PRPs reeeive the SOW they develop a more detailed Work 
Plan, which should be incorporated by reference into the Order following 
EPA approval. The Work Plan expands the tasks described in the sow and 
prese~ts the rational and methodoloqy (including detailed procedures and 
schedules) for conducting the R!/FS. lt should be noted that EPA, rather 
th&n the PRPs, may develop the work plan in the ever.t of unusual circwn
stances. 

VI:. RE:V::E:W ANO OVERSIGHT OF THE RI/FS 

~c e~sure that the RI/FS conforms to the ~CP a~d the requiremer.ts 
cf CERC:~. i~cluding Sections 104(a) (1) and l:!, EPA wil! review and 
oversee ?RF activities. Oversight is also required tc ensure that the 
R:/FS • • .-:.1.: resi..lt in S'lif!icier:t info:ination to a:low for remedy selec
tion by the lead agency. 

~he oversight activities that EPA, the State, and other oversiqht 
persc~ne: will be perfot111ing should be determinec prior to the initia· 
tion of the RI/FS. Different mechanisms will be used for the review and 
oversight of different PRP products and activities. These mechanisms, 
and cor~~sponding PRP activities, should be detennined and if possible 
incorporated in the Order. Generally, the following oversiqht activi
ties should be specified: 

o ~eview of plans, reports, and records: 

o ~versiqht of field activities (inc:~~~r.; ~""~ntenance o! recorcs 
anc docwnentation) J 

c Meetings; and 

o Special studies. 

section 104(a) (1) requires that th• President contract with or 
arrange for a •qualified person• to assist in the oversight and review 
of the conduct of th• u;rs. EPA believes that qualified penon1, for 
the puzpc»••• of overaeeinq RI/!'S activities, are those firms or individ
uals vi~ the prof•••ional qualifications, expertise, and experience 
necessary to provide assurance that the Aqency ii conductinq meaninqful 
and effective ov•r•iqht of PRP activities. In this context, the quali
fied person 9enerally will be eithe~ an ARC•, TES, or RrM contractor. 
EPA employees, employ••• of other Federal a9encies, State employees, or 
any other qualified person EPA determines to be appropriate however, may 
be asked tc perform the necessary oversight functions. 
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1'.s part of the Section 104 requirements, PRPs are required to reim
burse EPA for qualified party oversight costs. It is Aqency policy 
to recover all response costs at a site including all costs associated 
with oversight. Additional quidance on oversight and project control 
activities is presented in Attachlnents III and IV, respectively. 

V!!I. CONTROL OF ACTIVITIES 

EPA will usually not intervene in a PRP RI/FS if activities are 
ccr.ducted in confonnance with the conditions and terms specified by the 
Order. When deficiencies are detected, EPA will take immediate steos to 
correct the PRP activities. Deficiencies will be corrected through. the 
use of the following activities: (ll ider.tification of the deficiency: 
(2) demand for corrective measures; (3) use of dispute resolution mecha
nisms, where appropriate: (4) imposition of penalties: and if necessary, 
(5) FRP RI/FS ten:i.ination and project takeover or judicial enforcement. 
These activities are described in detail in Attachment IV of this appen
dix. 

:x. PRP PAR::c:FA:!ON :N 1'.G~NCY-F!NANCED RI/FS AC~!V!T!ES 

PRPs that elect not to perform the Rl/FS should be allowed an oppor
tu~i ty for involvement in a Fund-financed R!/FS. Private parties may 
possess tectr.ical expertise or knowledge about a site which wo~ld be 
useful in developing a sound RI/FS. Involvement by PRPs in the develop
ment o~ a Fund-financed R!/FS may also expedite remeciation by iden:i!y
ing a~= satisfactorily resolving differences betweer. the Agency and 
private parties. 

Sectic~ ::3 (kl (2) (Bl requires that interested persons, ir.:ludinc; 
FR?s, be provided an cppcr~unity for participation in the development c! 
the administrative record. PRP par1:ic1pation may include the subm1tta: 
c~ i~fo~.ation, relevant to the se~ectior. of remedy, for inclusion ir. 
the record and/or the review of record contents and submittal of cClll
ments on such contents. 

The extent of additional PRP involvement will be left to the discre
tion of the Region and 11\ay include activities such as: 

o Access to the sit• to observe samplinq and analysis activities1 

o Access to validated data and draft reports. 

With respect to PRP access to a site, it is within the R•qion1' 
discretion to impose conditions based on safety and other relevant 
consideraticns. To the extent that the Reqion determines that access is 
appropriate under the circumstances, PRPs must reimburse EPA for all 
identif ial::lle costs incurred with th• connection of the ace••••• afforded 
the PRPs, and must execute appropriate releases in favor of the EP~ and 
its contractors. With respect to providinq data, it sho~ld be notee 
tr.at the Region is requ~red to allo~ private citizens access to the s&l!le 
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information that is provided to the PRPs. The Regions must therefore 
take this into consideration when determining the extent of the PRP's 
involvement in a Fund-finar.ced RI/FS. 

A9ide from participation in the administrative record, which is a 
statutory requirement, the final decision whether to permit PRPs to par
ticipate in other aspects of the Fund-financed R:/FS (as well as the 
scope of any participation) rests with the Reqior.s. This decision should 
be based on the ability of PRPs to organize themselves so that they can 
participate as a single entity, and the abili~y o! PRPs to participate 
without undue ir.terference with or delay in ccmple~ion of the R!/rs, and 
other factors that the Reqions determine are relevant. The Reqion may 
teI111inate PRP participation in RI/FS development if unnecessary expenses 
or delays occur. 

X. CO~TACT 

For :urther informatior. on the subject matter discussed in t~is 
interim guidance, please ccr.tact Susan Cange {FTS 4~~-9605) of the 
Guicar.ce and Oversight Branch, Office of Waste rrogram Enforceme~t. 
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AT!'ACHMDtT I 

COND!T!O~S FOR PRP CONDUCT OF THE R:/FS 

Crganization and ~anagemer.t 

When several potentially responsible parties are involved at a site 
they must be able to organize themselves quickly into a single represen
tative body to negotiate with EPA. To facilitate this negotiation pro
cess, EPA will ~ake available the names and addresses of other PRPs, in 
accordance with the settlement provisions of CERCLA Section l22(e). 
Either a single PRP or an organized group of PRPs may asswne responsi
bility for development of the RI/FS. 

Scope of Activities 

As part cf the negotiatior. process PRPs must agree to fellow the 
site-spec:f:: State~ent of Werk (SOW) as the basis for conducting an 
R!/FS. PR?s a:-e re~ired to subtr.it an RI/FS Work Plan setting f::-t!":. 
detailed procedures and tasks necessary to accomplish the RI/FS activ
ities described in the SOW. EPA may approve reasonable modifications to 
the sow and will reject any requests for modifications that are not 
consistent with CERC:.A (as amended by SARA), the NCP, the requirements 
set forth in this cruidance document, the RI/FS Guidance, or other 
relevant CERC:A guidance documents. 

Demonstrated Caoabilities 

PRPs must demonstrate to EPA that they possess, or are able to 
obtain, the technical expertise necessary to perform all relevant activi
ties ider.ti!ied in the SOW, and. any amendments that ·may be reasona!:ly 
ar.tiei~at~c tc t~at docu:nent. In addition, PRPs must demonstrate tha~ 
they possess the managerial expertise and have developed a 11\anageme~t 
pia~ suff icien~ to ensure that the proposed ·activities will be properly 
controlled and efficiently im~le111ented. PRP• must also demonstrate that 
they possess the financial capability to conduct and complet~ the R:/FS 
in a timely and effective manner. These capabilities are discussed 
brie!ly- below. 

o Demonstrated Technical Capability 

PJUI• should be required to de1T10n1trate the technical capak>ilities 
of key personnel involved in exec:utinq the project. Personnel qualif i
cationa .. Y be dmnonstrated by submittinq resumes and references. PRPs 
may demonstrate th• capabilities of the firm that will perfo:111 the work 
by outlininq their past areas of bu1ine11, relevant proJ•cts and experi
ence, and overall familiarity with th• types of activities to be per
formed as part of the remedial investiqation and feasibility study. 

It is i~portant that qualified firms be r•tained for performinq 
RI/FS activities. Firms that do not have the necessary expertise fo:
performinc; R:/F$ studies may create unnecessary celiys in the proje~t 
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and may create situations which further endanger public health or the 
environment. These situations may be created when PRP contractors sub
mit insufficient project plans, submit deficient reports, or perform 
inadequate field work. Furthermore, excessive Aqency oversiqht may be 
required in the event that ar. unqualified contractor performs the Rl/FS: 
the Aqency may have to significantly increase its workload by providinq 
repeated reviews of project plans, reports, and oversiqht of !ield 
activities. 

The PRPs must also demonstrate the technica: capa.bilities of the 
laboratory ehoser. to do the analysis of samples collected durinq the 
Rl/FS. If a non-CLP laboratory is selected, EPA may require a submission 
!rom the laboratory which provides a comprehensive statement of the la!:>o
ratories' personnel qualifications, equipment specifications, security 
measures, and any other material necessary to prove the laboratory is 
qualified to conduct the work. 

o Cemor.strated Manaqement Capability 

p;ps m~st demonstrate that they have the adr..inistrative capabili
ties necessary for conducting the R!/FS in a responsible and timely 
manr.er. A management plan should be submitted to EPA either during ne90-
tiations or a! a part of the Work Plan which includes a discussion o! 
roles and responsibilities o! key personnel. This manaqement plan 
should include an R!/FS t•IJll or9anization chart describing responsibil
ities and lines of authority. Positions and responsibilities should be 
clearly relate~ to technical and manaqerial qualifications. The PRPs 
should also demonstrate an understandin9 of effective communications, 
i~!ormatior. ~ar.aqement, quality assurance, and quality control systems. 
PRPs usually procure the services of consultants to conduct the required 
R!/FS activities. The consultants must demonstrate, in addition to 
those req..::.rements stated &l:>ove, effective cor.tract management 
ca;:abilities. 

c Demonstrated Financial Capability 

'!'he PRPs should develop a comprehensive and reasonable· esti.nlate of 
tr.e total cost of anticipated RI/FS activities. ErA will .decice on a 
case-by-case basis i! the PRPs will be rea:uired to damor.strate that they 
have the necessary financial resources availa.ble and committed to con
duct th• RI/FS aetiviti••· The ra1ource1 estimated should be adequate 
to cover the anticipated costs for the RI/!'S as vell •• the costs for 
oversifbt, plus a m&1"9in for unexpected expen1e1. If, durinq th• con
duct of the RI/!'S the net vorth of the financial mechanism providing 
fundinq for th• RI/!'S is reduced to l••• than that required to ccmplete 
the r ... ininq activities, th• PRPs 1hould innediately notify EPA. Onder 
conditions specified in the Order, PRP• are required to complete the 
R!/FS rec;ardle1s of initial co1t e1tiln&tes or financial mechanisms. 
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o Assistance for PRP Activities 

If PRPs propose to use consultants for conducting or assis:ing in 
the RI/!'S, the PRPs should specify the tasks to be conducted by the con
sultants and submit personnel and corporate qualifications of the pro
posed firms to the EPA for review. Verification should be made that the 
PRPs' consultants have no conflict of interest with respect to the proJ• 
ect. Any consultants having current EPA &ssiqnments as prime contrac
tors or as subcon:ractors must obtain approval from their EPA Contract 
Officers before perfonning work for PRPs. Lack of clarificatior. on pos
sible conflicts of interest may delay the PRP RI/FS. EPA will reserve 
the right to review the PRPs' proposed selection of consultants and will 
disapprove their selection if, in EPA's opinion, they either do not pos
sess adequate technical capabilities or there exists a conflict of 
interest. :t should be noted that the responsU>ility for sel~ction cf 
consultants rests with the PRPs. 



ATTACHMENT !I 

INI~:AT!ON OF PRP R!/FS ACT:v:::ES 

~evelopaient of the Statement of Work 

~fter the PRPs have been identified in the PRP Search Report they 
are sent either a qeneral notice letter followed by a special notice 
~etter or a general notice letter followed by ar. explanation pursuant to 
Section l22(a) why special notice procedures are not beinq used. EPA 
will enqage in negotiations with those PRPs who have submitted a qood 
faith cf!er in response to the notice letter and therefore have volun
teered to perfonn the RI/FS. While the PRPs are demonstrating their 
capabilities for conductinq the Rl/FS, EPA will negotiate th• ter111s of 
the Ad:ninistrative Order. Either an acceptable Statement of Work or 
Work P:an must be incorporated by reference into the Agreement. 

':!".e Stateme~t of work (SOW) is typically developed by E?A and 
descri~es, in a co~prehensive manner, all RI/FS activities to be per
fc~.e~, as reasonably anticipated, prior to the onset of the pro)ect. 
The so~ focuses on broad objectives anc describes qeneral activities 
that will be undertaken to achieve these objectives. Detailed proce
dures by which the work will be accomplished are not presented in the 
sow, but are descri~ed in the subsequent Work Plan that is developed by 
the P~?s. :n certain instances, with the approval of EPA, PRPs may pre
pare a sinqle site plan incorporating the elements o! an sow and a work 
Fla~. In such instances, the site plan will be incc:porated intc tht 
Order in place of the broader SOW. 

o ~se o! the EPA Model sow 

::F~. has developed a. mode!. SOW defining a comprehensive ~!IFS effort 
which is contained in the RI/FS Guidance. AdC.~-;iona:ly, a mode_l SO'ltl for 
a :::.?-lea:! r.:/FS is beinq developed by OwPE ar.:: ...-i.:: be forthcor.in;. 
The ~egions should develop a site-specific SOW based upon the modelCsl. 
RI/FS projects manaqed by PRPs will involve, at a minimum, all relevant 
activities set forth l.n the EPA model sow. Further, all plans and 
reports identified as deliverables in the EPA model SOW must be iden
tified as deliverables in the site-specific SOW and/or the Work Plan 
developed by the PRPs. Additional deliver&Dles may be required by the 
~e9ions and should be added to the Adininistrative Order. 

o Modification cf the EPA Draft sow Requirmnent1 

Th• activities set forth in the model SOW are considered by EPA to 
be the critical RI/I'S activities that are required by th• NCP. PRPs 
should preHnt detailed just.ific1.t.ions.for 1.ny proposed l\Cdifications 
and mnendments to the activities ••t.forth in the SOW. EPA will review 
all proposed modifications and approve or disapprove their inclusion in 
the $0~ based on available information, EPA policy and quidance, overall 
proqram objectives, anc the requirements of t~e NC? and C::RCI.A. tPA 



will not allow modifications t~ .. t. in the judc;ment cf the Agency, will 
lead to &n unsatisfactory RI/FS or inconsistencies with the NCP. 

Review of the RI/FS ProJect Plans 

kl/FS proJec:t plans include those plans developed fer the RI/FS. 
At a irur.iznum the proJect plans shoula l.nclude a Work Plan, & S&mplUl9 
ar.d Analysis Plan, a Health and_ Safety Plan, &.nd a Connunity Relations 
Plan. The Coll'IUlunity Relations Plan is developed by EPA a.nd should 
include a descr1pt4on of the PRP1 1 rol• in community rel•tions activi
ties, if &r.y. EPA review and approval of the vork plan a.nd si.mplin9 Arid 
analysis pl&n will usU£lly be required before PRPs can beqin site activi
ties. Ar. example when limited project activities may be i.n1tiated prior 
to approval of the proJect plans would be if additional inf~rmation ~s 
required t.c complete the Sampling and Analysis Plan. Additionally, con
ditional •Fprovals to the Work Pl&n &nd S~ling a.nd An6lys1s Plan ~•Y 
be provided in order t.o initiate field activities ir. a inore ti~ly 
manner. !t should be noted that EPA does not "approve" the PRPs' Health 
and Safet~· Plan but rat.her, it is reviewed to ensure the protection of 
pul;)ll.c hu.l th &r:d the environment. The PRP1 Ny be required to &111end 
the plan i! EFA aet.er:.ines that it does not ade~ately prov1de for such 
prot.ect:.on. 

o Content.& of the Work Plan 

The Work Plu. expands the tasks of the SOW, and the responsi~1li
t1es s~ec~fied in the Agreeme~t, by presentin; the rationale and met.hoc
oloqy (inclucing Q•tailed proeedures) for eonducting the R!/FS. 
Typically the ~ork Plan is developed &ft.ex the draft Order and then 
~ncorporated into the Agreement. In soine cases however, it may be appro
¥riate for EPA to aevelo~ th• Work Plan prior to &ctu&l·n•9otiation with 
the fil.Ps &r.d attach the pl&n to the draft Aqreeinent.. The PRr RI/FS ~ork 
Flan must be cons11t•r.t w1th cur~ent.EPA c;u1~ance. Guidance on develop-
1n; accept&.bl• Work Plans is available in·the JU/FS Guid&nee. Addi
tional c;uicance will be fonhcom.n9 U1 ~. proposed HCP. Once the Work 
Plan 1£ approved ~y EPA, it beco .. 1 a public docwnent and by the terms 
o! the A~reement, should be incorporated by reference into that do~nt. 
The Wpr~ Plan should, at a mini.Jllua, contain the following elements. 

lntroduetion/Back;round Statement - PR.Pa •hould provide an intro
duc:t.cry or baclt9round statement describing the1r understand1n9 c! 
the vorx to be performed at th• •ite. Th1s •hould include histor
ical site J.nformat1on and ~hould hi9hli9ht present site condit.1ons. 

Cbjectives - A sutement of what is to be accoq>lished and how the 
info:mation v1ll be utili~ed. 

~ - A detailed description of the work .to be perfor1D8d 
1ncludini a definition of vork l~ta. 

M&na91ment Plan - A description of ~· project mana;ement showin; 
personnel with aut.hori~y and re1ponsil)ility for the appropria~e 
asp•c~s of the project and spec1fic tasks to be perfcr1Ded. A 



single person should be identified &s ~vinq overall respc;n5l.bl.lity 
for the proJect and specific tasks to be performed. 

Work Schedule - A s~tement outlininq the schedule for each of the 
requirea activities. This could be presented in the form of a 
Gantt or DU.le stone chan. The schedule l.n the work plan 111\lst matc::h 
that l.r. th~ dra!t order. 

tiellvera.bles - A descriptl.on of the vork products that will be 
suJ:>m.l.tted &nd their schedule for delivery. The achedule should 
include specific c:l6tes, if possible. overwl.se, the schedule 
shoulc be in terms of the number of days/week after approval 
of the work plan. 

o Contents of the S4mplin9 and Analysis Plan. 

A Surplinc; a.nc! 1.%'.alysis Pl&n {SAP) must ~ su.bt:litted by the PRPs 
befcre •~~t1a.t1on of releva~t !ield activit1es. This plAll contains two 
separate elements: a Field Sa:1pl1nc; PlUI and a Quality Assurance ProJec::t 
Pla~. These doc:UJl\ents were previously subir.itt~d as separate deliverU:les, 
but a.re now combir.ed into one docwnent. Thou;}". the SAP is typ1cally 
implemented by PRP contrac::tors, it is the responsib1lity of the pjU)g to 
ensure that th• goals and standards of the plan are met. (Ver1fication 
that th6 90&1 and stan~rds cf the SAP are Jnet will also be part of EPA's 
cversi;ht respc~~~illties.) The SAi should contain the follcwin9 ele• 
mer.ts: 

Fielo Sa!ilin9 Plan - The Field Samplinq Plan includes a detailed 
descnpt•cr. cf &'ll. Rl/FS 1uipl1n~ &nd &nalytical act.ivitus that 
will be performed. These activities should be consistent with the 
NCi and relev&nt ~RCLA c;uidance. Further quid&nce on develop1n9 
Field S~l1n9 Plans is presented in the R:/FS Gui~ce. 

Quality Assur&nc• Project Plan - 'l'he SAP- inust include a detailed 
descript•on ot quality assurance/quality control (QA/QC) procedures 
to be employed during the JU/FS. T!us sectlcn is intended to ensure 
that the Rl/!'S is based on the correct level or extent of 1amp~1n9 
and.analysis required to produce sufficient d&ta for evaluating 
r ... dial alternatives for a specific site. A second objective is 
to ensure the quality of th• dau collected durin9 the JU/FS. 
Guidance on appropriate QA/QC procedures may be found in the RI/FS 
Cilllid&nee as well aa •oau Quality Cbjectives for the RI/FS Process" 
(March 1987 - o~ Direct.iv. No. 9355.0-71). 

If the SAP modifies any procedures eatabliahed in relev~t quid&nce, 
it aat provide an expl.&natJ.on and juatific:&t~on for th• chan9e. 

o Other Project Plana 

Other project plan• that are likely to be required in th• RI/FS 
process include the Health and Safety Plan and th• CC11111Unity Relations 
Plan. 
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Health and Safety Plan - PRPs should include a Health and Safety 
Plan either as part of the work Plan or as a separate document. 
Th• Health and Safety Plan should address the measures taken by the 
PRPs to ensure that all activities will be conducted in an environ
mentally safe manner for the workers and the surroundinq community. 
EPA reviews the Health and Safety Plan to ensure protection of 
public health an!! the environment. ·EPA does not, however, "approve" 
this plan. Guidance on the appropriate contents of a Health and 
Safety Plan may be found in .the RI/FS Guidance. In addition, 
Health and Safety requirements are found in "OSHA Safety and Health 
Standards: Hazardous Waste Operations and Emerqency Response" 
(40 CFR Part 1910.120). 

Community Relations Plan - EPA must prepare a C0111Dunity Relations 
Plan for each NPl. site. The extent of PRP involvement in community 
relations activities should be detailed in thi.s plan. Additional 
information on Community Relations activities is contained below. 

o Review and Ap~roval 

FRFs m~st submit all cf the required RI/FS proJect plans twith tte 
exception o! the Community Relations Plan which is developed by EPA) to 
EPA for review, and in the case of the Work Plan and SAP, approval. EPA 
will review the plans for their technical validity and consistency with 
the NCP and relevar.t EPA guidance. Typically, the Agency must review 
and approve these plans before PRPs can begin any site activities. 'Any 
disaqreements that arise between EPA and PRPs over the contents cf the 
plans should be resolved accordinq to the procedures set forth in :~e 
dispute resol~tior. section of the relevant EPA/PRP Agreement. 

Cotm".unitv Relaticns 

EPA is responsiole for developing and implftmentinq an effective 
community relations program, reqardles~ cf whether RI/FS activities are 
Fund-financed or conducted by PR?s. At State-lead enforcement sites, 
f~nded by EPA under Superfund Memoranda of Agreement (see the "Draft 
Guidance on Preparation of a Superfund Memorandum of Agreement (Octo
ber 5, 19Si - CSWER Directive No. 9375.0-0l)), the State has the respc~
s~ility for development and imple1ftentation of a community relations 
program. PRPs may, ~nder certain circumstances, assist EPA or the State 
in implementin9 the community relations activities. For example, PRFs 
11\&Y viah to participate in community maetinc;s and in preparinc; fact 
sheets. PRP participation in community relations activities would, how
ever, 'be at the discretion of the -Rec;ional Office, or the State, and 
would require oversiqht by the lead-aqency. !PA will not under any cir
cumstance• nec;otiate press releases vith PRP•. 

EPA desiqns and isnplements cOllllllUnity relation• activities according 
to crRCI.A and the NCP. A C011111Nnity Relations Plan must be developed by 
EPA for all NPL sites as described by the !PA quid&nce, •cOaD.unity Rela
tions in Superfund: A Handbook• (U.S. EPA, 1988 - OSWER Directive 
No. 9230.0•03). The C01mlunity Relations Plan must be independent of 
~eqotiations with PRPs. Guidance for conducting coanunity relatio~s 
activities at Superfund enforcement sites is 



spec:J..tic&lly addressed by Ch&pt.er VI of the Handbook and the EPA memo 
entitled •commun1ty iwlations Activ1t.J..e1 at Superfund Er.!crcement 
Site9--Interi.1D Guid&nc•• (Noveznber 1988 - OSwtR Directive 
NO. 9230.0-3!). In aoane instances the decision req&rd1n9 PRP p&rtic:ip•
tion in coanunity rel&tl..ons activities will be made after the Comisn.mity 
Relations Plan h•s been developed. As a result, the plan will need to 
~ modified by EPA to r•flect Aqency &nd PRP roles and responsibilities. 

trA, or the State, will provide the ColllftU.nity Rel&tions Plan to all 
interested parties at the a.AIM ti.me. In qeneral, if the case has not 
been referred to t.he Department ot Justice (DOJ) for litiqation, cozn
zm.inity r~lations activities aurinq the RI/FS should be the 5&aie for 
Fll.nd- and PRP-l••d uu1. If the case has been (or uy potentully bel 
referred to OOJ for litigatl..on, constraints will probably be placed or. 
the scope of activ1ues. Th• EPA Coanunity Relations Plan may be mc..cil.
fied after consult.tion with the technic..l enfcrce~~nt staff, the 
Aeq1onal Counsel a.nd other neqotiation teazn members, includin9, i! the 
case is referreo, th~ lead OOJ or Assistant United States Attorneys 
(~.e., the litigation team). This technic&l and leqal staff ~ust be 
consulted prior tc a.ny public meetinqs or cUssemination of !act sheets 
or o-eher l.nformation 1 •PFroval must be ob-eained pn.c% to releases of 
information &rlC ciscussiona of technical information in adv&rlce. PR.P 
par<eicif-At4on in l.Jltplement•nq co1111DUnity relatior.s •ct1v1ties will be 
subject to EPA (er State) approval in aaaanistrative settlements and 
EPA/OCi.; .in c1vil actions. ~Y act.iv.itiea specific to c~mm:.i:.1ty relations 
programs for enforce11111n-e ~ites include the fellowing: 

o Public Ravie~ of Werk Plana for Adnlinistr&tive Orders 

The PRP Work Plan, as approved by EPA, is incorporated into the 
Administrative Ordar (or Consent Decree). Ct\ce the Aqreement is 11c;ned, 
it becomes a p~lic document. Although there is no requirement for 
public cczrr.~nt on &n ~n11trative Order, Ra91onal staff are •ncouraged 
to announce, after th• Order is final, that th• PR.P is conductlnq the 
iU/FS. P@lication of not.ice and a corre9ponciJ.ri9 30-d.&y co1Dent penoci 
is required hovevwr, for Con9en; t>ecreea. 

o Ava.il&Dility of RI/FS lnfo%1Dation trom the PRP• 

PRP9, in aqr .. i.nq to ·conduct th• Rl/FS, must also aqree to prov•ae 
all info~tion necessary for EPA to implement • Coznmunity Relations 
Pl&n. !'be Aqr .... nt 9hould identify the types of information ~t PR.Ps 
will p=vi.de, and cont&in condi.uona concerning the prOYiaion cf this 
infozmation. EPA •hould provide the PRPI vi.th the ccntent of the plan 
90 t.h&t the PRP• can fully antic:ip&te the type of inforriation that will 
be uda ~lie. All info~u.on 1~ tted by P~• vi.ll be subject to 
public inspection (i.e., avail&bl-• th.rou9h rrHdom of Infomation Act 
requests, public: dock•ta, or the administrative record) unl.••9 th• 
information .-e~• an •Xamption: An •XAJapl• vould be if ~ infcxs.ation 
l.9 deemed either as enforcemnt Mnaitivw by EPA, oz W.iMH confi
dential by EPA (baaed on the P~1' repre1ent&tions), in confoZ111Ance with 
40 CFR Part 2. 



Development of the ATSDR Health Assessment 

Section 104(j) (6) of CERCI.A requires the Aqency for Toxic Substances 
and Disease Reqistry (ATSDRl to perform health assessments at all NPL 
fac~lities acccrdin9 to a specified schedule. The purpose of the health 
assessment is to assist in detennining whether any current or potential 
threat to h1.1man health exists and to determine whether additional infor
mation on human exposure and associated health risks is needed. 

The EPA remedial project manager (RPM) should coordinate with the 
appropriate ATSDR Regional representative for initiation of the health 
assessment. In qeneral, the health assessment should be initiated at 
the start of the RI/FS. The ATSDR Regional representative will provide 
infonnation on data needs specific to performing a health assessment to 
ensure that all necessary data will be collected during the RI. 

~he ~?~ ar:~ t~e A~SDR Regional representative should also coordinate 
the trar.s~issior: ar.d review of pertinent documents dealinq with the exte~t 
and nat·..:.::-e cf site cor:tamir.ation (i.e., applicable techr.ical memoranda 
and the draft R:l. As ATSDR has no provisions for withholding documents, 
if req~e~ted :y the putlic, the RPM must discuss enforcement sensitive 
documents and drafts with the A~SDR Regional representative rather than 
providing co~ies to them. This will ensure EPA's enforcement confiden
tiality. F~rther guidance en coordination cf RI/FS activities with ATSOR 
can be found ir. the document entitled "Guidance fer Coordinating ATSDR 
Health Assessme~t Activities with the Superfund Remedial Precess" 
(March 198i - OSWER Directive No. 9285.4-02). 

:centi!i=a~i=~ o! oversight Activities 

EPA wil: review RI/FS plans and reports as well as provide field 
cve::-sight cf PR? activities durinq the R!/FS. To er.sure that adequate 
reso~rces are committed and that appropriate activities are perfonned, 
EPA should develop a~ oversight plan that defines the oversight activi
ties tha~ ~~st be performed including EPA respcnsib~:ities, R:/FS prod
ucts to be reviewed, and site activities that EPA will oversee. In 
planninq for oversiqht, EPA should consider such factors as who will be 
per!orming oversight and the schedule of activit~es that will be moni
tored •. A trackinq syste1!1 for recordin; PRP·milestones should be devel
oped. This system should also track activities performed by oversiqht 
personnel and other appropriate cost items such as travel expenses. 

Identification and Procurement of EPA Assistance 

In accordance with Section l04(a) (l) EPA must arranqe for a quali
fied party to assist in oversiqht of the RI/!'S. The followinq section 
provides guidance for identifying and procurinq such assistance f cr EPA 
activities. 
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o Assistance for EPA Activities 

As specified in Section 104(a) Cl), EPA is required to contract wi!~ 
or arranqe for a qualified person to assist in oversight of the Rl/FS. 
Qualified indiv~duals are those groups with the professional quali!iea
tions, expertise, and experience necessary to provide assurance that the 
Agency is conducting appropriate oversight of PRP RI/FS activities. 

Normally, EPA will obtain oversight assistance either through the 
Technical Enforcement Support !TES) contract, the Alternative Remedial 
Contracts Strategy Contract !ARCS) , or occasionally through the Remedia: 
Action !REM) contracts. In some eases oversight ass~stance may be 
provided by States through the use of Cooperative Agreements. oversight 
assistance may also be obtained through the U.S. Army Corps of Engineers 
or other qoverrunental agencies; interaqency Agreements should b~ utilized 
to obtain such assistance. 



ATTACHMENT III 

REVIEW ANO OV::RS!GH~ OF THE RI/FS 

Review of Plans, Reports, and Records 

EPA will review all RI/FS products which are su.bmitted to the Aqency 
as specified in the Work Plan or.Administrative Order. PRPs should 
ensure that all plans, reports, and records are comprehensive, accurate, 
and consistent in content and format with the NCP and relevant EPA q\:id
ance. After this review process, EPA will either approve or disapprove 
the product. I! the product is found to be unsatisfactory, EPA will 
notify the PRPs of the discrepancies or deficiencies and will require 
corrections within a specified time period. 

o ProJect Plans 

EPA wi:: review all ~reject plans that are submitted as deliver
ables i~ fulfillment of the Agreement. These plans include the Work 
Plan, the Sampling a~c Analysis Flan (includinq both the Field Sa..mplinq 
Plan and the Quality Assurance Project Plan), and the Health and Safety 
Plar.. If the initial submittals are not sufficient in content or scope, 
the RPM will request that the PRPs submit revised document(s) !or review. 
EFA does not "approve" the PRP's Health and Safety Plan but rather, it 
is reviewed to ensure the protection of public health and the environment. 
The PRP's Work Plan and Samplin9 and Analy•is Plar., on the other hand, 
must be reviewed and approved prior to the initiation of field activities. 
Con~itional approval to these plans may be provided in order to initiate 
field activities in a more timely manner. 

The P?Ps may be required to develop additional Work Plans or modify 
the initial Work Plan contained in or created pursuant to the Aq~eemer.t. 
These chanqes may result· from the .need· to: {::) re-evaluate the RI/TS 
ac~ivi~ies d~e either to changes in or unexpected site conditions; 
(2) expand the initial Work Plan when additional detail is necessary: or 
(3) modify or add products to the Work Plan ba•ed on new information 
(e.q., a ne~ population at risk). EPA will review and &~prove all Work 
Plans and/or inodifications to Work Plans once they are submitted for 
review. 

o Reports 

PllP• will, at a nun1mum, submit monthly proqress reports, technical 
memorandums or report•, and the draft and final RI/FS reports as 
requ.ired in the Aqremnent. To a•sist in the develoixnent of the RI/FS 
and review of documents, additional deliverables may be specified by the 
Region and included in the Aqreement. These reports and deliverables 
will be reviewed by EPA to ensure that the activities specified in the 
order and approved work Plan are beinq properly implemented. These 
reports will qenerally be submitted accordinq to the conditions and 
sched~le set forth in the Aqreement. Elements of the PRP reports are 
d!scusse~ below. 
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Monthly Proqress Reports - The review of monthly proqress reports 
is &n important activity performed durinq oversight. These reports 
should provide suf~icient detail to allow !?~ to evaluate the past 
and projected progress of the RI/FS. PRPs should submit these writ
ten progress reports to the RPM. The repor~ should describe the 
actions and decisions taken during the previous month and activities 
scheduled durinq the upcOlrlinq reporting period. ln addition, tech
nical data generated during the month (i.e., analytical results) 
should be appended to the report. Proc;ress reports should also 
include a detailed state~ent of the manner and extent to which the 
procedures and dates set forth in the Aqree~e~-:./Work Plan are beino 
met. Generally, EPA will determine the adequacy of the performanc~ 
of the RI/FS by reviewing the following S~Jects discussed in pro
qress reports: 

o Technical Summary of Work 

The mcr.thly repc:--:. will describe the a:-:.=..-.·i -:.ies and accomplis:-.
me~ts performed to date. T~is will generally include a descrip
tion of all field work completed, such as sampling events and 
ir.stallation of wells; a discussion of ar.alytical results 
received: a discussion of data review activities: and a dis
cussion of the development, screening, anc cetail•d analysis 
of alternatives. The report will also descriPe the activities 
to be per~ormed during the upcoininq mo~tr.. 

o Schedule 

EPA will oversee PRP compliance with r~speet to those sched
ules specified in the Order. Delays, with the exception c! 
those specified under the Force Majeu:e clause of the Aqree
ment, may result in penalties, if warranted. The RPM ahou1d 
be imtnediately notified if P~Ps cannot perform re~ired 
activities or cannot provide.the requirec deliver~les in 
accordance with the schedule specifiec ir. the work Plan. In 
addition, PRP1 should notify the RPM when circumstances may 
delay the completion of any phase of the work or when cir
cus:\stances may delay access to the site. PRPs should also 
provide to the RPM, in vriting, the reasons for, and the 
anticipated durat~on of, such delays. Any measures taken or 
to be taken by th• PRPs to prevent or minimize the delay 
should be described ineludinq th• timet~l•• for implementinq 
such •••sures. 

o Bud9et 

Th• relationship of ~udqets to expenditures should be tracke~ 
where the R!/FS is funded with a financial ~•chanism estab
lished '.Dy the PRPs. If site activities require 1110re funds 
than ori9inally estimated, EPA 111\llt b• assured.that th• PRPs 
are financially able to undertake additional expenditures. 
While EPA does not have the authority to review or approve a 
FR~ buc9e~. evaluating costs durinq the course of the RI/FS 
allows EPA to e~fectivel~· monitor act~sity to ens"Cre ti.mel:· 



completion of R:/FS activities. If the PRPs run over budget, 
EPA must be assured that they can continue the RI/FS activi
ties as scheduled. Therefore, if speci!ied in the Agreement, 
PRPs should submit budget expenditures and cost overrun infor
mation to EPA. Budget reports need not present dollar amounts, 
but should indi:ate the relationship between remaining avail
able funds and the estimate of the costs of remaining activities. 

o Problems 

Any problems that the PRPs encounter which could affect the 
satisfactory perforinance of the RI/FS should be brought to the 
invnediate attention of EPA. Such problems may or may not be a 
force maJeure event, or caused by a force majeure event. EPA 
will review problems and advise the PRP1 accordingly. Problems 
which may arise include, but are not limited to: 

Delays ir. mobilization or access to ne:essa~y eq'\.:ipme;.~: 

~~an~icipatec laboratory/analytical time re~irements: 

~nsatisfactory QA/QC performance: 

P.equirements for additional or more corr.plex samplinq; 

Prolonged unsatisfactory weather conditions: 

Unant~cipated site conditions, and 

~nexpected, complex community relations activities. 

Other Reports - All other reports~ such as technical repor~s and 
draft and final RI/FS reports, should be submitted to EPA according. 
to the schedule contained in the Order.or the approved Work Plan. 
EPA ... -i:: review and approve these reports as thei' &re submitted. 
Suqqested formats for the RI/FS reports are presented in the RI/FS 
Guidance. 

o 'Records 

PRPs should pr•••rv• all records, documents, an~ information of any 
kind relatinq to the performance of work at th• sit• for a mini.mUD\ of 
6 year• after cOlllpletion of the work and termination o! the Administra
tive Order. After the 6-year period, th• PRPs should offer the records 
to EPA before their dest:uction. 

Document control •hould be a key element of all recordkeepinq. The 
followinq •~tivities require careful recordkeepin; and will be 1\ll:>ject 
to £PA oversiqht: 

Administration - PRP administrative activities should be accurately 
docwnented and recorded. Necessary precautions to prevent errors 



or· the loss or m.uu.terpretation of ci&t& should be taken. At a 
min.i.mwr., the follO'Wl.ng adzninistrative actions should t>e doc:wnented 
and rec:orded: 

Contractor work plans, contract&, &rid chan9e orders; 

Personnel changes; 

Conmunications between &11d AJnOn9 PRF-a, the St&te, an~ EFA 
officials re<;&rding technic.l aspects of the IU/FS; 

Permit application and award (if applica.ble); and 

Cc.st. overruns. 

Technical l'nalysis - 5&111Fles and d.ata should be h&ndled according 
to procedures ••t forth in the S&mpll.ll9 ar.o Analysis Plan. Ooewner.
tatior. ast~lishing adherence to these procedures should include: 

Sample labels; 

Shipping fo:r1nS; 

Chain-of-custody for111s; ana 

Field 109 k>ooks. 

All ar.alytical dau ir. the Rl/FS process should be mana9ed as set 
fortr. in the S&1nplin9 and Analysis Plan. Such analytical datA ~~i 
be the froduct of: 

Contractor la.bc:atories; 

Enviro~ntal and pul>Iic health s~udies; and 

Reliability, performance, and imrlemantability studies of 
reJM(!ial alternatives. 

Decision Ma~inq - Actions or communications &ZnQn9 PRPs that involve 
decisions attectin9 technical aspects of th• IU/FS should be do(:U
mented. Such actions azld cOlll\WU.c&tions include tho•• ot the proj
ect --.n&9er (or other PIP aana9 ... nt entity), at .. rin9 cOCDitt•••• 
or contracto~•· 

Section 113(k) o:t C£RCLA requires that th• Aqency establish an admin
istrat~ve record upon which th• .. ie~ion of a reapon .. action i• baaed. 
A au99eated Uat of docmaents which are 11c:>at likely to be included in 
any adequa~ administrative record ~• provided in the ..-orandull entitled 
•Draft Interim Gui4&nc• on Adminiatrativ• Raccrda for Selection of CERCI.J. 
i\esponae Actions• (June 23, 1988 - OSWER Direct•ve No. 9833.JA). Mere 
detailed guidance will be forthcoming, includir.s quidance·provided in 
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the revisions to the NCP. There are, however, certain details associ
ated vith compiling and maintaining an administrative record that are 
unique to PRP RI/FS activities. 

EPA is responsible for compiling and maintaining the administrative 
record, and qeneratinq and updating an index. I! EPA and the PRPs 
mutually agree, the PRPs may be allowed to house and lll&intain the admin
istrative record file at or near the site1 they may not, however, be 
responsible for the actual compil~tion of the record. Housing and main
taining the administrative record would include setting up a publicly 
accessible area at or near the site and ensurinq that documents re~ain 
and are updated as necessary. EPA must always be responsible for decid
ing whether documents are included in the administrative record: trans
mittinq records to the PR.Ps; and maintaining the index to the repository. 

The information which may comprise the administrative record must 
be availaPle to the public from the time an RI/FS Werk Plan is approved 
by EPA. Once the Work Plan has been approved the PRPs must transmit tc 
EPA, at reason~le, regular intervals, all of the inform&tion that is 
generated during the RI/FS that is related to selection of the remedy. 
The required documentation should be specified in the Adlninistrative 
or~er. The Agreement sho~ld also specify those documents generated prior 
to the RI/FS that must be obtained f rotn the PRPs for inclusion in the 
record file. This may include any previous studies conducted under State 
or local authorities, management documents held by the PRPs such as haz-· 
ardcus waste shipping mar.ifests, and other infor1r1ation about site charac
teristics or conditions not contained in any of the al>ove doc-wr.ents. 

Field ~c~ivities 

o Field Inspections 

·rield inspections are. ar. important oversight 111echanism fer determin
ing the adequa.cy of the work perfonned~ EPA will therefore cor.duct fie:i.c 
inspections as part o! its oversight responsibilities. The oversiq~t 
inspections should be performed in a way that mini.Jllizes interference 
with PRP site activities or undue complication of field activities. EPA 
wi:l ~ake corrective •~eps, as d•scribed in Section v:! and At~ac!'une~t :~ 
of this appendix, if unsatisfactory performance or other deficiencies 
are identi!it:d. 

Several field-related tasks may be performed during oversight inspec
tions. Th••• tasks include: 

On•sit• pr•••nee/inspection - Al specified in Sec~ion 104(•) (3), 
EPA x•••rv•• the right to conduct on-site in1pect1ons at any reason
able tilne. !PA vill therefore establish an on-site presence to 
assure itself of th• quality ot work being conducted ~Y PRP•· At • 
minimuzri, field oversi9ht will t>e conducted during critical times, 
such as th• installation of monitorinq wells and durinq samplinq 
events. EPA will foeu1 on vhe~her th• PRPs adhere to procedure~ 
specified in the sow and Work Plan(s), especially those conc~r~~~q 
QA/QC procedures. Furt~er guidance regarding site characteriza~1¢~ 



activities is presented in the Rl/FS Guidance, the "Compendium of 
Superfund Field Operations Methods" (Auqust 1987 - OSWER Directive 
No. 9355.0-141), the "RCRA Ground Water Technical Enforcement 
Guidance Docwnent" (September 1986 - OSWER Directive No. 99SC.l), 
th• NEIC Manual for Groundwater/Subsurface Investiqations at 
Hazardous ~aste Sites (U.S. EPA, 198lc), and OWP£'s forthcominq 
"Guidance on oversiqht of Potentially Responsible Party Remedial 
Investigations and Feasibility Studies." 

Collection and analysis of samples - EPA may collect a number of 
QA/QC samples includinq blank, duplicate, and split samples. ~~e 
results of these sample analyses will be compared to the results of 
PP.P analyses. This comparison will enable EPA to identify poten
tial quality control problems and therefore help to evaluate the 
quality of the PRP investiqation. 

Environme~tal Monitorinq - EPA may supplement any P~P envirorunen~a: 
mor.itcrinq activity. Such supplemental monitorinq may include al~ 
er water studies to determine additional migration of sudden 
releases that may have occurred as a result o! site activities. 

o QA/QC Audits 

EPA may either conduct, or require the PRPs to conduct (if speci
fied in the Agreement), laboratory audits to ensure compliance with pro
per QA/QC and analytical procedures, as specified in the Sampling and 
Analysis Plan. These audits will involve on-site inspections of labora
tories used by PRPs and analyses of selected QA/QC s.mples. All proced
ures must be in accordance with those outlined in The User's Guide to 
the Cor.tract Laboratorv Proqr&ll\, cu.s. EPA, l986) or otherwise specified 
in the Sa~pling and Analysis Plan. 

Chain-of-custody procedures will be evaluated by EPA. ·This evalua
tion will focus on dete%'1ftinin9 if the PRPs and their contractors adhere 
to the procedures set forth in the Saapling and Analysis Plan. Proper 
chain-of-custody procedures are described in the National Enforcemer.t 
Investiqation Center (N!:IC> Policies and Procedures Manual, (U.S. EPA, 
l98lb). Evaluation of chain-of-custody procedures will occur durir.; 
laboratory audits as well at durinq on-site inspections of sampling 
activities. 

Meetincp 

MeetinCJ• between EPA, th• State, and PRP• should be held on a regu
lar basis (as specified in the _Aqreesnent) and at critical ti.mes durir.q 
the RI/!'S. Such critical times may at a ainimUlll include vhen th• SCM 
and the Work Plan are reviewed, th• RI is in proqress and cocnpletec, 
remedial alternatives are developed and •creened, detailed analysis of 
the alternatives is perfor111ed, and the draft and final RI/!'S reports are 



submitted. These meetings will discuss overall progress, discrepancies 
in the work performed, problems encountered in the performance of RI/FS 
activities and their resolution, community relations, and other related 
issues and concerns. While meetings may be initiated by either the PRPs 
or EPA at any time, they will generally be conducted at the stages of 
the RI/!"S listed below. 

o Initiation of Activities 

EPA, the State, and the PRPs may meet at various times before field 
activities begin to discuss the initial planning of the RI/FS. Meetings 
may be arranged to discuss, review, and approve the SOW: to develop the 
!?A/PR? Agreement: and to develop, review, and approve the Work Plan. 

o Proqress 

EFn may request meetings to discuss the progress of the R:/FS. 
These meetings should be held at least quarterly and will focus on t~e 

ite~s submitted in t.he mo~t~ly progress reports and t~e findings from 
!?A oversight activities. Any problems or de!iciencies in the work will 
te ide~ti:iec a~d corre~tive measures will be requested (see 
Section v:::r and Att.achmer.t !V) of this appendix. 

o Closeo1.:t 

EPA may request a closeout meeting upon completion of the RI/FS. 
This meeting wi:l focus on the review and approval o! the final R!/FS 
report, tennination of the Rl/FS Agreement, and any final on-site activi
ties which the PRPs may be required to perform. These activities may 
include maintaining the site and ensurinq that fences and warning sig~s 
are prope!'ly ir.s-:.alled. The transitior. to remedial desiqn and remedia:.. 
ac~ion will also be discussed during this meeting. 

Sriecial Studies 

EPA may determine that special studies related to the PRP RI/FS are 
required. These studies can be conducted to verify the proqress and 
results c! R:;rs ac~ivities or to address a specific complex ·or con~ro
versiai issue. Nonnally, special studies are performed by the PRPs: 
however, there may be cases in which EPA will want to conduct the 
independent studies. The PRPs shoul4 be info:11\ed of any such studies 
and 9iven adequate time to provide necessary coordination of site per
sonnel and resources. If not provided for in the Agreement, modifica
tions to the Work Plan may be r•~lred. 



A TT.ACHMENT IV 

CONT~OL OF ACTIV:TitS 

Identification of Deficiencies 

OVersiqht activities may identify unsatisfactory or deficl.ent PRP 
perfoni.u.ce. The deter11Unatl.or. o! such perforin&nce uy be based upon 
findings such as: 

o Work products are ~consistent with the SC~ or Work Pl&n; 

o Technical deficiencies exist in submittals or other Rl/FS 
products; 

o Unreascn&Ple delays occur whi~e perfonr~n9 RI/FS activities; 
and 

o Procedur~s are inconsistent with the NCP. 

Corrective Measures 

The need to perfonr. corrective ineasures m&y &rise in the event of 
d~ficiencies ir. reports or other work proauc~s. or unsatis!actory per
form&.nce of field or l&bc.ratory activities. ~"her. aefic:iencies are idar:-
t:.fied corrective •as\ll'es 1n&y be 1our;ht by: (l) raotifyin9 the PRPs; 
<'> describing the na~ur~ of the deficiency, and (3) either requesting 
the PRPs to take wh&tever ac:tiQnl they re9ard as appropriate or setting 
forth appropriate corrective sneasures. The fellowing subsections 
describe this process for each of the two general types of activities 
thbt ~~Y require corrective measures. 

o Corrective Measures Re9ardin9 Work Products 

Aqency review and approval procedures for work products generally 
allow three types of respon .. a: (1) approval, (2) approval with modifi
cations; and (3) non-approval. Non-approval of a vcrk product <~n~lu6-
in9 prc)'ect plans) 1-lediately constitutes a notice of deficiency. EPA 
will l.nnecliataly notify ~ PRP• if any vork product is not ap~rovad and 
w~ll explain the reason for such a findin9. 

•roval vith modifications vill not lead to a notice of deficier.c:y 
if tM 8Ddifie&ti.ona are Mde by the PIP• without delay. If th• PU• 
aiqnificantly delay in respondi.Jl9 to the S>Clifications, the JtPM vould 
issue a notice of daf icienr:y to th• PJUI project 11&na9er det.&ilin9 t.be 
following al ... nta: 

A description of the.deficiency or• •~t..-nt descri.bUl9 
in what aanner th• vork product vaa found to l:>e deficient 
or unaatiafacto~r 
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Modi!i~tions that the Pru>s should aake in the wcrk prod
uct to obtain approval1 

A request that the Pru>s pre~re a plan, if necesa&ry, or 
o'the?Yise identify actions that Vill lead to an accept
&ble work product; 

A schedule for sW:lmission of the corrected work product; 

An invitation to the PfUls to discuss the matter in a con
ference; and 

A statement of the posalbi.lity of EPA t&keover at the 
PRPs' expense, EPA enforceaent, or penalties (as appro
priate). 

o Corrective Measures ~qardin9 Field Ac:t.ivities 

ft~en the lead agency discovers that the PRPs Ccr their contractors) 
are perfonr.ing the RI/FS f1eld work in a manner tb.l.t is inconsistent 
with the Work Pl~~. the PRPs should be notified of the finding and asked 
to volWlt&r1ly take appropriate corrective measures. 'l'he request is 
9enerally made at a pro9ress meeting, or, if innediate action is re~ired, 
&t a special meeting held specifically to cliacuss th• problem. If correc
tive measures are not volu~tarily taken, the RP~ should, in conju.ncticn 
•1th appropriate Re;ional Counsel, issue a notice of deficiency contain
ing the fellowing element•: 

A descriptior. of th• deficiency; 

A re~uest for an expl&n&tior1 of the failur• to perfcrr. 
satisfactorily £1'1~ a plan for addressing the necessary 
corrective measures; 

A statmner.t tb&t failure t.o pre .. nt an expl&n&tion Ny be 
t&Xan as &n admiasion that there is no valid explanation; 

An invitation t.o diac:uaa the matter in • conference 
(vh•r• appropriate)J 

A at.at-nt that stipulat•• pen&lti•s •Y accrue or are 
acc:ruill9, project tanunation •Y occur, anci/or civil 
action .. Y be initi&t.lld if appropriate •ctions are not 
tUel1 to cornet the deficiency1 t1nd 

A deacription of th• potential liabilities incurred in 
the event that appropriate ac:Uona are no~ uun. 

Modl.ficationa t.o the Werk Pl&n/Adclition.al Work 

Under th• ~istrative Orc!•r tor ConHnt Decree), PJtPs a9rH t.o 
com;lete t.he JU/FS, including the tasks required unde: either th• orig
inal Work Plan or a a\lDae~ent or mcclified Work Pl&n. Thia may 
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include determinations and evaluations of conditions that are unknown at 
the time of execution of the Aqreement. Modifications to the original 
RI/FS Work Plan are frequently required as field work progresses. work 
not explicitly covered in the Work Plan is often required and therefore 
provided for in the order. This work is usually identified during the 
R! and is driven by the neec for further infonnatior. in a specific area. 
ln general, the Aqreement should provide for fine-tuning of the RI, or 
the investigation of an area previously unidentified. As it becomes 
clear what additional work is necessary, EPA will notify the PRPs of the 
work to be performed and determine a schedule for completion of the work. 

EPA must ensure that clauses for modifications to the Work Plan are 
included in the Agreement so that the PRPs will carry out the modifica
tions as the need for them is identified. To facilitate negotiation on 
these points, EPA may consider one or more of the following provisions 
in the Agreement for addressing such situations: 

De!ining the li~its of adcitional work requirements: 

Specifying the dispute resolution process for modified Work 
F:ans and adC.itional work requirements: 

Defining the applicability of stipulated penalties to any addi
tior.al work which the PRP1 aqree to undertake. 

Disoute Resolution 

As discussed elsewhere in this quidance, the RI/FS Order developed 
between EPA and the PRPs sets forth the terms and conditions for con
ducting the R!/FS. An element o! this Aqreement is a statement of the 
speci!ic steps tc be taken if a dispute arises between EPA (or its 
representatives) and the PRPs. Th••• steps should be well defined and 
aqreed upon by all siqnatories to the Aqreement. 

A dis~~te wit~ respect to the Order is fellowed by a s?eci!i: 
period of discussion with the PRPs. After the discussion period, EPA 
issues a final decision which becC111e1 incorporated into the Agreement. 
Administrative Orders should clarify that with respect to all sub~ittals 
and work performed, EPA will be th• final arbiter. The court, on the 
other har.d, is the final arbiter for Conaent Decrees. 

Penal ti•• 

A8 an incentive for PRP• to properly conduct the RI/FS and correct 
any 4eficienci•• diacovered durinq the conduct of the Aqreement, EPA 
shoul4 include •tipulated penalties. Section 121 provides up to $25,0CC 
per day in stipulated p.nalties for violations of a Con1ent Decree vhile 
Section 122 allova EPA to •••k or impo1e civil penalties for violations 
of Admir.istrative Ordera. 3 Penaltie1 should be9in to accrue on the firs~ 

3:n order to provide for stipulated penalties in an Administrative Order 
the parties must v~luntarily include thein in the terins of the ~;reeme~~. 



day of the deficiency and continu• to be a11e11ed until cila deficiency 
is corrected. 'nle type of violation (i.e., reportin9 requirements 
vs. i.mpl ... ntation of construction requirements), as well as the aznounts, 
should be specified as stipulated penalties in the Aqre ... nt to avoid 
neqotiations on this point which 111&y delay the correction. The amounts 
should be set pursu£nt to the criteria of Section 109 &nd as such Zll\lst 
take into account the nature, circwn1tance1, extent, &nd gravity of the 
violaticns as well •• the PRP1 1 ability to p.y, prior history of viola
tions, deqree cf c:ulpa.b1lity, &nd the economic benefit resulting fro~ 
noncompliance. Additional inform.tion on stipulated penalties can be 
found in OEC~'s •Guida.nee on cile Use of Stipulated Penalties in Hazarc
ous Waste Consent Decrees• (September 27, 1987). 

ProJect T&keover 

Generally, EPA vill consult vi th PRPs to discuss deficiencies u.d 
corrective measur~s. If these cli1c:uss1ons fail, EPA has two opti~ns: 
(1) pursue leqal action to force the PRPs to continue the work; or 
(2) take over cile Rl/FS. If t.&lc.1n9 legal action will not 11c;n1f1cantly 
delay implementation of necessary remedial or removal actions, EPA m&y 
comznence civil actio~ against the nonccmplying PRP to enforce the 1'.dlr~n-

1strative Order. Under a Consent Decree, the matter would be presented 
to the cour~ in which the Decree wa1 filed to enforce the prov~sions of 
the Oecree. 

If a delay in Rl/FS activities endangers puk>lic health and/or the 
env•ronment or w~ll 5i9nificantly delay lJl!Plementation of necessary 
remedial actions, EPA should ll)Ve to replace the PJUI ac~1vities with 
Fur.d-flnu.c~d actions. The FJIM will take the appropriau step• to 
assume responsibility for the RI/FS, in~ludin9 issuing a stop-work order 
to the Pt\Ps &nQ notifying the EPA rameci~al contractors. ln 1s1u1ng stop 
work orcers, JUIMs should be aware thAt Fund resources llAY not be automat
ically ava1l&Dle. But, .in the case ~f I=» actions vhich threaten huNn 
health or the envirorunent, there 11i&y be no other course of action. Once 
this stop wo.rA. order is i11ued, a fund•hriAnced JU/FS will be unciert.Aken 
consistent vit.h EPA funding procedures. 

WDR378/029 
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MEMORANDUM 

SUBJECT: 

FROM: 

UNITED STATES ENVIRONMENTAL ptROTECTION AGENCY 

MAY 2 7 1988 
OSW'ER Directive #9834.9a 

Interim Policy on Mixed Funding Settlements Involving 
the Preauthorization of States or Political 
Sub~visio~ 

;/.~ 
J. inst6n Porter 
Assistant Administrator 
Office of Solid Waste and Emergency Response 

Thomas L. Adams, Jr. 
Assistant Administrator 

\._ J~_s,_ .. ___ __,, 
Off ice of Enforcement and Compliance Monitoring 

TO: Regional Administrators, Regions I - X 

I. INTROPUCTION 

The purpose of this memorandum is to establish the Agency's 
interim policy on the use of mixed funding settlements that 
involve the preauthorization of States or political subdivisions 
when such parties are potentially responsible parties. (PRPs) at 
Superfund sites. l This memorandum addresses one specific 
question that arose during negoti~tions at a municipal landfill. 
The question was whether the Agency could approve a request for 
preauthorization submitted by a political subdivision seekinq to 
file a claim against the Fund for reimbursement of a portion of 
response costs at a Superfund site. The question of whether a 
political subdivision is eligible to request preauthorization in 
the context of a mixed funding settlement was resolved durinq a 
November 1987 Assistant Administrator Review Team (A.ART) meeting. 
This policy formalizes that decision and is expanded to include 
States aa well. 

1 This policy supplements the quidance on "Evaluatinq Mixed 
Fundinq Aqreements Under CERCLA." The Mixed Funding quidance 
presents a method for determininq whether it may be appropriate 
to settle for less than 100% of response costs and provides 
examples of the types of sites that are qood and poor candidates 
for mixed fundinq. This quidance was siqned on October 20, 1987 
and was issued under OSWER Directive f9834.9. 
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II. ISSUE 

Mixed Funding (Section 122(b) (1)) 

Section l22(b) of the Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980 as amended by the 
Superfund Alnendments and Reauthorization Act of 1986 (CERCLA) 
authorizes EPA to enter into mixed funding settlements with PRPs. 
Section l22(b) (l) authorizes one type of mixed funding where PRPs 
agree to perform the response activity and the Aqency aqrees to 
reimburse the PRPs for a portion of their response costs. The 
Agency implements this type of mixed funding by approving the 
PRP's request for preauthorization to undertake the response and 
by awarding monies from the Fund once the response action is 
completed. 

The term preauthorization refers to the approval that PRPs 
must obtain from EPA prior to the conduct of cleanup actions and 
before a claim for reimbursement of response costs is presented 
to the Fund. If preauthorization is granted, it serves as an 
Agency commitment that, if the response is conducted pursuant to 
the settlement agreement and the costs are reasonable and 
necessary, reimbursement will be available from the Fund as 
specified by the agreement. EPA will grant preauthorization to 
PRPs only in the context of settlement aqreements. 2 

Although section 1~2(b) (1) provides authority for mixed 
fundinq, it does not specify a·mechanism for permittinq the Fund 
to be used for this purpose. CERCLA's principal claims mechanism 
is section lll(a) and the Aq~ncy uses this mechanism for 
reil!lbursinq PRPs for a portion of their response costs pursuant 
to a mixed fundinq agreement. 

Reiltlbursement of Claims (Section lll(a)) 

Section lll(a) provides that the President shall use the 
money in th• Fund for: 

(l) 

(2) 

payment tor qovernmental response cost• incurred 
pursuant to section 104 ••• 

payment of any claim for necessary response costs 
incurred by any other person ••• (emphasis added). 

2 For a more detailed discussion about preauthorization see 
the quidance on "Evaluating Mixed Funding Settlements Under 
CERCLA" cited earlier. 
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A question arose on the precise meaninq of "any other 
person" under section lll(a) (2). Specifically, the question was 
whether, when read in conjunction with section lll(a) (1), "any 
other person" means any person other than a qovernmental entity. 
The Agency believes that "any other person" can include 
governmental entities when they are PRPs and when they are acting 
pursuant to a settlement agreement as discussed below. Note that 
any person who plans to file a claim against the FUnd under the 
section lll(a) (2) response claims process must first obtain 
preauthorization (i.e., prior EPA approval). 

III. PREAUTHORIZATION OF STATES OR POLITICAL SUBPIVISIONS 

In considering mixed funding at a site that involves a State 
or political subdivision as a PRP, the Region must first 
determine whether the offer is an acceptable candidate for mixed 
funding. This determination must be made at all sites where 
mixed funding is being considered and must be made by applying 
the criteria established in the "Interim CERCLA Settlement 
Policy" and the guidance on "Evaluating Mixed Funding Agreements 
Under CERCLA." 3 

The Settlement Policy establishes ten criteria that must be 
applied to a settlement offer to determine whether it is 
appropriate to settle for less than 100' of response costs. The 
Mixed Funding guidance provides a more detailed discussion about 
how to apply the ten settlement criteria to mixed funding 
settlement offers, includinq a discussion about which factors 
generally make an offer an acceptable candidate for mixed 
funding. 

The Region must also· consider the following additional 
criteria. States or political subdivisions are eligible to file 
claims against the Fund only when: 

(l) the State or political subdivision is a PRP under 
section 107 at the site; and 

(2) the State or political subdivision will carry out the 
response pursuant to a settlement aqreement under 
section 122. 

3 The "Interim CERCLA Settlement Policy" was issued under 
OSWER Directive #9835.0 on February 5, 1985. The Mixed FUndinq· 
guidance was cited earlier. 



OSiolER Directive #9834.9& 

4 

If you have any questions or comments reqardinq this interim 
policy, please contact Kathleen MacKinnon in the Office of Waste 
Programs Enforcement at FTS-475-9812. 

cc: Jon cannon, OWPE 
Lisa Friedman, OGC 
Edward Reich, OECM 
Henry Longest, OERR 
David Buente, OOJ 
Waste Management Division Directors, Regions I - X 
Regional Counsels, Regions I - X 
Municipal Settlement Workqroup Members 
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WASHINGTON. O.C. 20460 

O~~'CE ::>~ 
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Supporting State Attorneys General CERCLA Remedial 
and Enforcement Response Activities at NPL Sit~s ' 

Henry L. Longest, Director 'JA/~v. ~ (~--A 
Office ~ E1/i,rtncr and Remedial R~~ponse ~ ~~ 

n~~~ ~a no{/!-//J.l~1ng Director 
of Wast Programs Enforcement 

Waste anagement Division Directors 
Regions I - X 

The Agency has received several inquiries over the last few 
months· about the eligibility of State Attorneys General (AG) to 
receive funds to support their CERCLA response activities at NPL 
sites, and the sp.ecific funding mechanisms for awarding these 
funds. Administrator Lee M. Thomas has aiso asked that we 
clarify the Agency's position on funding State AGs. 

This memorandum reaffirms that it is the Agency's policy to 
enter into t:ooperative agreements with a s·ingle designated State 
lead agency. However, it also reaffirms that CERCLA funds may be 
available to State AGs, and describes three types of cooperative 
agreements by which funds· may be passed through the State lead 
agency to th• State AG. 

BACKGROUND 

The comprehensive Environmental Response, Compensation, and 
Liability Act of 1980 (CERCLA), authorizes EPA to ent•r into 
cooperative aqreements with States to-conduct response actions at 
hazardous waste sites. A Supertund cooperative agreement award 
is the assistance vehicle that transfers funds tor response to 
the States and documents both EPA and State responsibilities for 
a site. EPA will only enter into cooperative agreements with the 
State lead aqency (usually the State's pollution control agency) 
as designated by the State's Governor. 
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To involve other essential State agencies, such as the state 
AG' s off ice, the State lead agency typically enters into an 
intergovernmental agreement with these other agencies. 
Therefore, the mechanism for providing funds to other State 
agencies is: 

0 

0 

A cooperative agreement ~ the State lead agency; 
along with 

A pass-through by the State lead agency to .another 
agency by way of a two-party intergovernmental 
agreement prior to costs being incurred. 

PROCEDURES FOR STATES AND EPA REGIONAL OFFICES 

The State 

The State AG may require Fund money to conduct their 
responsibilities for the State's CERCLA proqram, or the State 
lead agency may require State AG support to conduct their 
responsibilities. In either case, any request tor funding frO'm 
EPA must come from the State lead agency. 

Therefore, in developing a cooperative agreement 
application, the State lead agency must: 

0 

0 

Indicate which por-tion of the f\L,ds requested are for 
the State AG's efforts; and 

Identify the specific tasks the State AG will conduct 
with the funds. 

The EPA Regional Office 

When reviewing cooperative aqreement applications, Regional 
offices must consider how CERCLA funds will be allocated among 
State agencies, such as th• State AG, whose participation may be 
necessary or required to achieve cleanup of the aite. This step 
is essential, in order to determine that the State lead agency 
will have the necessary technical and leqal support tor 
completing all remedial and enforcement response activities at 
the site. 

Knowledge of each State agency'• roles and responsibilities 
will also enhance communication between tho•• off ices and between 
the State lead aqency and Regional office in developing and 
implementing State projects. 

Therefore, in reviewing a cooperative agreement application, 
the Region must determine: 
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Whether the funding requirements and tasks of the state 
AG are addressed: and if not reflected in the 
application, 

Whether the State AG has been notified and consulted 
with by the State lead agency prior to awarding the 
agreement. 

This will ensure that the State AG is fully informed of the 
project, and will have the necessary or required resources and 
staff to uphold its project responsibilities. 

TYPES OF COOPERATIVE AGREEMENTS AVAILABLE FOR AG FUNDING 

Generally, the three existing types of cooperative 
agreements will continue to be used to fund State AG efforts. 
These are (1) a Core Program Cooperative Agreement: (2) a 
Cooperative Agreement for Support Aqencies at Federal-lead sites: 
and (3) a Site-specific Cooperative Agreement. 

core Program Cooperative Agreements CCPCAsl 

CPCAs were created by EPA to ensure that each State has the 
funds it needs to develop and manaqe a program to carry out its 
CERCLA activities at NPL sites. Under a CPCA, a State may 
re1..aive up to $250, 000 to cover administrative, manaqement and 
coordination costs associated with building, strengthening and 
maintaining a State's CERCLA program. 

Under a CPCA, the State lead agency requests funds for 
developing, managing and/or supporting the State's CERCLA 
response program. Of the several functions that are eligible for 
CPCA funding some portion of the $250,000 may be provided to the 
State AG for its assistance in these areas, including such things 
as: 

0 

0 

0 

0 

Development. and refinement ot a state CERCLA 
enforcement program and procedures for implementation: 

Development of legal authorities; 

Protocol• for document review for legal sufficiency and 
enforceability: 

Legal assistance, such as for 
identification of ARAR• and 
administrative records1 and 

coordinating the 
development of 

o Other general leqal assistance as appropriate. 
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With specific regard to the above tasks, if the State lead 
agency needs to identify a portion of the State's CPCA funds for 
the State AG, it must do so both in the cooperative agreement 
application and statement of . work. If the State AG agrees to 
provide such assistance, a copy of the intergovernmental 
agreement to this effect must be attached to the application. 

Please refer to the "Final Guidance on State Core Program 
Funding Cooperative Agreements, " dated December 18 , 19 8 7 , ( OSWER 
Directive Number 9375.2-01) for more information on CPCAs. 

Cooperative Agreements for Support Agencies at Federal-lead Sites 

EPA coordinates all site-specific Federal-lead response 
activities with States. To monitor progress and meaningfully 
consult with EPA at these sites, States may review significant 
documents produced during a project, attend important meetings 
about site progress, and make site visits. Such site-specific 
activities performed by the State are known as management 
assistance. 

Management assistance applies to Federal-lead enforcement 
·Sites as well as Federal-lead Fund-financed sites. With specific 
reference to Federal-lead enforcement sites, States may request 
management assistance funds so that they may be involved or 
participate in programmatic discussions and review activities 
with EPA and potentially responsible parties (PRPs) • · one example 
of·~ this programmatic responsibility may be making a legal 
determination of applicable State requirements for an NPL site as 
part of the ARAR identification process.·· Management assistance 
funds are available to the State lead agency for these tasks. 
Assistance for such tasks may be provided by the State AG. 
However, even where the State AG is directly responsible for 
various tasks, the State lead aqency must still request the funds 
from EPA for the State AG. 

Cooperatiye Aqr11ment1 for Site-specific Response at State-lead 
Sites CSinqle or Multi-Site Agreementsl 

EPA and the State will typically negotiate annually to 
determine who will have the lead tor response activities at NPL 
sites. This hold• true tor both Fund-lead and enforcement-lead 
sites. Aqain, with specific reference to enforcement sites, EPA 
and the state may aqree to desiqnate a site as State-lead 
enforcement. If ao, the State may receive fundinq for various 
enforcement activities, includinq (1) PRP searches: (2) issuance 
of notice letters to PRPs: (3) neqotiationa with PRPs to secure 
their commitment tor site cleanup: (4) administrative or judicial 
enforcement actions to compel PRP cleanup: and (5) oversight of 
PRP response activities. The State lead aqency may either have 
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the legal capability or responsibility to perform these tasks 
itself, or it may request or require that the State AG perform 
these tasks. In the latter case, the State lead agency must 
request the funds in its cooperative aqreement application for 
State AG performance of these tasks. Under a multi-site 
cooperative aqreement, the State lead agency may request funds 
for the State AG allocated to the sites at which the State AG may 
have a role. 

Please see OERR' s manual on "State Participation in the 
superfund Program" and OWPE's "Interim Final Guidance Package on 
Funding CERCLA State Enforcement Actions at NPL Sites," dated 
April 7, 1987, (OSWER Directive Number 9831.6) for additional 
information on management assistance and site-specific 
cooperative agreements. 

STATUS OF FUNDING TO SUPPORT STATE AG EFFORTS 

For your information, we have attached a list of States 
which have identified funds for their State AG in either a CPCA 
or site-specific cooperative agreement with EPA. The site
specif ic cooperative agreements which have funds for pass-through 
to the State AG are currently all related to management 
assistance at enforcement sites. 

Should you have any questions on this matter, please contact 
Tony Oiecidue at FTS-382-4841 (enforcement-lead) or John Banks 
(Fund-lead) at FTS-382-2450. 

Attachment 

cc: Superfund Branch Chiefs, Region I - X 
superfund Section Chiefs, Region I - X 
Regional counsels, I - X 
Grants Administration Contacts, R•qion I - X 
National Association of Attorneys General 
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ATTACHMENT 

STATUS OF FUNDING TO SUPPORT STATE AG EFFORTS* 

SITE-SPECIFIC 
COOPERl\TIYE AGREEMENTS 

None 

None 

None 

None 

None 

Manaqement assistance 
CA at an enforcement 
site (Combustion Inc., 
LA)• 

None 

Colorado 

None 

Oregon and Ida.ho 

CORE PROGRAM 
COOPEBATIYE AGRE!MENTS 

None 

Regional discussions with 
Puerto Rico indicate they 
may fund AG. 

Virginia and Maryland 

Regional discussions with 
south Carolina indicate 
they may fund AG. 

None 

None. All State lead 
agencies have own legal 
support. 

None 

Colorado 

None 

None 

•Information gathered from phone survey ot Regions I-X. 
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MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

Transmittal of Guidance on Documenting Decisions not to 
Take Cost Recbvery Actions 

Jona~~.r~~h, Acting Director 
Off ice of Waste Programs Enforcement (OWPE) 

Addressees 

Attached is the "Guidance on Documenting Decisions not to 
Take Cost Recovery Actions". This document was previously 
circulated for comment with the Draft Superfund Cost Recovery 
Strategy. The guidance discusses the importance of documenting 
decisions not to pursue cost recovery actions and provides 
procedures for drafting memoranda to document such decisions. 
The procedures should be followed for every site where a decision 
is made not to pursue an action for the recovery of unreimbursed 
Fund expenditures. 

In addition to implementing the procedures for new cases as 
they arise, each Region should review the backlog of sites where 
a decision, express or implicit, was made not to pursue cost 
recovery. A cost recovery close-out memorandum should be written 
for every site in this backlog. To conserve resources and yet 
address this backlog, Regions should initially draft close-out 
memoranda for only those sites that will not be pursued further 
and the total unreimbursed response costs exceed two hundred 
thousand dollars. Among those cases, the Regions should 
concentrate first on close-out memoranda for those sites with 
larger amount. ot unrecovered costs. Once that backlog has been 
addressed, the less than two hundred thousand dollar cases should 
be revisited and closed out, i! appropriate. 

Attachment 
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Addressees: Directors, Waste Management Divisions 
Regions I, IV, V, VII, VIII 

Director, Emergency and Remedial Response Division 
Region II 

Directors, Hazardous Waste Management Divisions 
Regions III, VI 

Director, Toxics and Waste Management Division 
Region IX 

Director, Hazardous Waste Division 
Region X 

Directors, Environmental Services Divisions 
Regions I, VI, VII 
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MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

PURPOSE 

Guidance on Documenting Decisions not to Take Cost 
Recovln Actions 

/ l'M.1 i~ · 11,UJJJ~ 
Jonat an z~·Ad'~n, Acting Director 
Off ice of Waste Programs Enforcement (OWPE) 

Addressees 

This document is intended to provide information on the 
content of close-out memoranda which should be written for each 
site where the Agency does not intend, on the basis of certain 
information, to pursue an action for recovery of unreimbursed 
Hazardous Substances Superfund (Fund) monies. 

BACKGROUND 

Pursuant to the Comprehensive Environmental Response, 
compensation, and Liability Act of 1980, as amended by the 
Superfund Amendments and Reauthorization Act of 1986 (CERCLA), 
the Agency is charged with management of the Fund. Fund monies 
expended in response to releases or threatened releases of 
hazardous substance• are fully recoverable pursuant to §107 of 
CERCLA as lonq as response actions conducted were not 
inconsistent with th• national coptingency plan (NCP). 

Because of th• Agency's accountability for management of the 
Fund, an affirmative decision whether or not to pursue a cost 
recovery action must.be made for each removal action and remedial 
action in which CERCLA funds are expended. Decisions to pursue 
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cost recovery are reflected in referrals and settlements. 
Decisions not to proceed with cost recovery efforts are to be 
documented in close-out memoranda. Determinations not to pursue 
cost recovery are important for satisfying EPA management's 
accountability for cost recovery on a site by site basis. 
Additionally, by documenting which cases will not be pursued, the 
close-out memoranda will aid in planning referrals and projecting 
revenues to the Fund in future years. 

PRE-DECISIONAL ACTIVITIES 

In removal actions where time permits and in remedial 
actions, the Regions generally will conduct a PRP search and seek 
to have the PRPs undertake the clean-up prior to funding a 
response action. PRP searches that are not essentially complete 
when the response starts are completed during or after the 
federally-funded action. While the primary·purposes of a PRP 
search are to identify PRPs who may be induced to perform work 
and to provide evidence for cost recovery lawsuits, PRP searches 
also form a basis for determining not to pu~sue a cost recovery 
action. For example, it may form a basis for not filing whera
PRPs cannot be identified, where the evidence linking possible 
PRPs to a site is very tenuous, or where PRPsare not viable. 

TIMING OF THE MEMORANDUM 

CERCLA §113 establishes the statute of limitations for 
recovery of post-SARA response costs.l The statute of 
limitations provision, which was added by SARA, applies only to 
those response actions initiated after the effective date of 
SARA. To minimize opportunities for challenges in litigation, 
however, the Regions should operate as though the SARA statute of 
limitations applies to all removal and remedial actions, and plan 
the referral of viable cases consistent with that assumption. 

l; CERCLA 1113 states "An initial action for recovery of 
costs referred to in section 107 must be commenced--(A) for a 
removal action, within 3 years after completion of the removal 
action, except that such cost recovery action must be brought 
within 6 years after a determination to grant a waiver under 
section 104(c) (1) (C) for continued response action: and (B) for a 
remedial action , within 6 years after initiation of physical on
site construction of the remedial action, except that, if the 
remedial action is initiated within 3 years after completion of 
the removal action, costs incurred in the removal action may be 
recovered in the cost recovery action brought under this 
subparagraph." 
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When to prepare a cost recovery close-out memorandum will 
depend upon the specifics of the case. Normally, the decision 
not to pursue cost recovery should be made some time after the 
case would be "ripe" for referral of a judicial action for cost 
recovery. 2 The close-out memorandum may be prepared and signed 
as soon as the Region is reasonably sure that information 
developed later will have no bearing on viability of a cost 
recovery action. For example, if a thorough PRP search is 
conducted prior to the commencement of a federally funded 
remedial design but no viable PRPs are found, a cost recovery 
close-out memorandum may be prepared while the remedial design is 
underway. If there is a settlement for less than all costs and 
the Region does not intend to recover the remaining costs (~, 
where there are no viable PRPs), this must be addressed in the 
ten point settlement analysis (if known at that time} or a 
separate close-out memorandum. Of course, signing of a close-out 
memorandum does not extinguish or compromise any cost recovery 
rights of EPA and does not foreclose the Agency from re-opening 
the case in the event additional parties are discovered, new 
evidence is developed, or any other reason;- Moreover, to 
facilitate planning of referrals and projections of revenues, J.t 
is advantageous to close out cases as soon as possible. In any 
event, the memorandum must be prepared prior-i:o the relevant real 
or potential statute of limitations date. 

CONTENT Of THE MEMORANDUM DOCUMENTING A DECISION NOT TO PQRSUE 
COST RECOVERY 

If all available enforcement information on a site points to 
a recommendation not to pursue cost recovery, a close-out 
memorandum should be written by the staff program person assigned 
to the case and, where legal issues are involved, in consultation 
with the Office ~f Regional Counsel. The memorandum must be 
signed by the program division director (in most regions this is 
the Waste Management Division Director). The Memorandum and its 
supporting documents (e.g., the PRP Search Report, the Action 
Memorandum) should be placed in the permanent site file but 
should remain conf idantial since enforcement discretion is 
involved. Aa an enforcement confidential document, the 
memorandum i• not available under the Freedom of Information Act. 
The memorandwa should not be included in the administrative 
record. 

2; As noted in the June 12, 1987 quidance "Cost Recovery 
Actions/Statute of Limitations", OSWER Directive No. 9832.3-lA, 
removal actions are ripe for referral of a judicial action 
immediately following completion of the action. Remedial ~ites 
become ripe for referral of a judicial action concurrent with the 
start of the remedial action. 
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The memorandum should include four sections: A. Site 
Description; B. Work Conducted and Associated Costs; 
c. Discussion of Basis not to Pursue Cost Recovery; and D. 
Conc_usion. 

A. Site Description. This section should briefly identify the 
site and its location, and the EPA identification number (12-
digit EPA ID #). It should very briefly describe the 
environmental condition of the site. References to an Action 
Memorandum or Remedial Investigation/ Feasibility Study Report 
should be utilized to keep the memo brief. 

B. Work Authorized and Conducted and Associated Costs. This 
section should briefly describe the action(s) taken by EPA (or a 
state under a cooperative agreement or a contractor) on the site 
and the initiation and completion date of the response action(s) 
taken. In addition, this section should pr~vide an estimate of 
the amount of money spent or expected to be spent for all past 
and future response actions. 

This section should also note any previous settlement(s) 
(whether for work or cost recovery) and the dollar value of the 
settlement(s). 

c. Discussion of Basis not to pµrsue Cost Recovery. This 
section should include the information that leads the Division 
Director to the conclusion that further cost recovery efforts 
should not occur. The memorandum must clearly state the reason 
that the decision was made not to pursue cost recovery at the 
site. Possible reasons include: 

1) No PRPs were identified for the site. The potentially 
responsible party search report or other documentation of the 
completed PRP search effort should be referenced. 

2) -he PRPs identified in the PRP search are not financially 
viable. A written evaluation of the ability of any identified 
PRPs to satisfy a judgment for the amount of the claim or to pay 
a substantial portion of the claim in settlement should be 
conducted durinq the PRP search.3 The close-out memorandum 
should reference the results of the evaluation. 

3) The available evidence does not support one or more essential 
elements of a prospective case and there is no reason to believe 
that such evidence can be discovered or developed in the future. 

3; The Potentially Responsible Search Manual, (OSWER 
Directive No. 9834.6) provides information on how to qo about 
collectinq information on the financial status of companies and 
individuals. 
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See the August 26, 1983 guidance document on Cost Recovery 
Actions Under the Comprehensive Environmental Response. 
Compensation. and Liability Act of 1980 (OSWER Directive No. 
9832.l) for a further discussion of the essential elements of a 
cost recovery action. 

4) The legal case is so questionable that cost recovery should 
not be pursued. The close-out memorandum should identify what 
legal issues (!L..9..:.., statute of limitations) would impair 
successful cost recovery efforts. 

5) The Agency lacks resources to pursue the case. This reason 
may only be used for those sites where total costs of response at 
the site do not exceed two hundred thousand dollars and 
settlement efforts have been exhausted. Some actions will be 
filed where expenditures are less than $200,000. While such 
small cases should not automatically be closed out for this 
reason, some may have to be. For example, resources for very 
small cases for cost recovery efforts beyond the issuance of 
demand letters may not be available prior to the expiration of 
the statute of limitations. Sites closed out solely on this 
basis should not be closed out until it has been determined that 
there will not be resources to pursue an act~on prior to the 
expiration of the statute of limitations. 

6) Other reasons. There may be reasons, not identified above, 
that form the basis for making a decision not to pursue cost 
recovery (or further cost recovery) at a particular site. One 
example is the existence of an agreement by the PRP(s) {in the 
form of a consent order or decree) to conduct the response 
action(s) approved by EPA. While the Agency may not have waived 
explicitly in the settlement some or all of oversight costs 
incurred, the Agency may decide later not to pursue those costs 
because the PRP(s) has been cooperative in agreeing to conduct 
work.4 In this example, if there are non-settlers, the close-out 
memorandum must analyze the case against them based upon the 
factors delineated above. A low dollar threshold does not 
necessarily apply to a case where there are recalcitrant non
settlors. 

Each cloae-out memorandum prepared must contain at least one 
of the above reasons but should contain all the reasons that 
exist. 

o. Conclusion. The conclusion should restate the amount of the 
total response costs expended or projected for the site not 

4; See the Interim CEBCtA Settlement Policy, 
December 5, 1984, OSWER Directive No. 9835.0. 
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previously recovered. It should also restate the basis for not 
pursuing cost recovery at the site. 

NEW INFORMATION In the event that a Cost Recovery Close-out 
Memorandum has been signed and new relevant information comes to 
light, the case should be re-examined to determine whether the 
decision not to proceed with cost recovery efforts is still 
valid. Factors ~~ be reviewed included the total dollar amount 
of funds expended or to be expended; the relevant statute of 
limitations date; and the changes to the strength of the case 
resulting from the new information. 

REPORTING REQUIREMENTS 

OWPE is incorporating reporting requirements for cost 
recovery close-out memoranda into the CERCLIS system. Guidance 
on using the system to report the information contained in the 
close-out memoranda will be issued in the future. 

CONCLUSION 

Close-out memoranda are necessary for EPA to effectively 
manage the Hazardous Substance Superfund. I~ order to 
effectively budget future Fund actions, EPA must know which sites 
have unrecoverable costs associated with them. The close-out 
memorandum discussed in this guidance will provide the Agency 
with a means of tracking those sites with no potential for return 
and allow them to be removed from consideration for further cost 
recovery action. If you have any questions concerning this 
guidance please contact Carolyn Mc Avoy of the Guidance and 
oversight Branch, OWPE, at FTS 475-8723. 

Addressees: Directors, Waste Management Divisions 
Regions I, IV, v, VII, VIII 

Director, Emergency and Remedial Response Division 
Region II 

Directors, Hazardous Waste Management Divisions 
Regions III, VI 

Director, Toxics and. Waste Management Division 
Region IX 

Director, Hazardous Waste Division 
Region X 

Directors, Environmental Services Divisions 
Regions I, VI, VII 

cc: Regional Counsel, Regions I-X 
Regional counsel Waste Branch Chiefs, Regions I-X 
Superfund (Enforcement) Branch Chiefs, Regions I-X 
Superfund (Enforcement) Section Chiefs, Regions I-X 
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Reporting E:lempttoi• tot Federdy 
Permitted Re111111 of Hmrdoua 
~ 

AGmeCY: Environmental Protection 
Agency (EPA}. 
ACTIOM: PropoHd rule. 

•"WARY: Section 103(a} of th• 
Comprehensive Environmental 
Response. Compensation. and Liability 
Act of 1980 (CERCLA). u amended. 
requirft that tbe person in charp of a 
veuel or facility from which a 
hazardous substance bu been released 
in a quantity that it equal to or greater 
tbaa its reportable quantity (RQJ shall 
immediately notify the National 
ReaponN Center of tbe release. Section 
lOZ(b} sett an RQ of one pound of 
hazardous 1ub1tancea. except thou for 
which RQs have been established 
pur1uant to section 3lla(b)(4} of the 
clean Water Act. Section 102(a} 
authorizes the U.S. Environmental 
Pro'ection A,ency (EPA} to adjust RQa 
for hazardous 1ub1tances and to 
designate a1 hazardous substances 
those substances that. when released 
into the environment. may present 
substantial denser to the public health 
or welfare or the environment. 

The. notific:a.tion requirement under 
sections 103(a) and 103(b} of CERCLA 
applies to any release of a hazardous 
substance "other than a federally 
permitted release." Section 101(10} of 
CERCLA defines "federally pennitted 
release" in terms of the discharge · 
requirements of a number of State and 
Federal programs. Section 107U) of 
CERCLA alao exempts a "federally 
permitted relean" from liability under 
CERCLA for response cottl and 
damaae~ incmred due to the re1 ..... 

The purpoM of this ruJemakina ii to 
clarify the federally permitted rel..,. 
exemption from CERCLA release 
reportins and liability provi1iona. 
Today's proposed rule alto addreue1 
this exemption from the notificatioa 
requiJ'ementt undet Title m of the 
Superfund Amendments and 
Reauthorization Act of198&. Tbt 
Apncy also propoHt in tbil Nle to 
make conformina chanpa to the 
replation (40 CFR Part 111) dncribina 
the notification requirements for 
releases or hazardous 1ubtt1ncn under 
section 311 or the Clean Water Act. 
F"mafty. lhi1 rulemakina addrenn 
several iaaues related to which releases 

into the environment requir9 notification 
under CERCLA. 
DATU: CommentJ must be submitted on 
or before September lSl. HIU. 
ADDNIHI: 
Comment~: Comment.I should be 

1ubmitted in triplicate to: Emef'lency 
Respon1e Division. Superfund Docket 
Cleric. Attention: Docket Number 101(10} 
FPR. Room l.C-100. US. Environmental 
Protection Atency. 40'1 M Street SW .. 
Washinston. DC 21MeCJ, 

Dockat: Copin or materials relevant 
to tbit rulemaltiJ:la are kept in Room LG-
100. at the above addrna. The docket ii 
available for inspection between 9:00 
a.m. and 4:CO p.m. Monday throuah 
Friday. excludins Federal holidays. 
Appointments to review the docket can 
be made by ca1liq ZDZ/31Z-31Me. >.. 
provided in 40 CFR Part z. a reuonable 
fH (the first 50 pages &re free and each 
additional pap coats l.20) may be 
charaed for copyin& services. 
POR PUWTMIR ~TION CONTACT: 

Mr. Hubert Watters. Project Oftlc:er. 
· ilespome Standards and Criteria 

Branch. Emergency ReaponM Division 
(WH-MSB}. U.S. Environmental 

· Protection Agency, 40'1 M Street SW" 
Waahinston. DC 20MO. (ZOZ) 38Z-z483: 

or the 
RCRA/Superfund Hotline. 1-800/424-

9356: in Wasbinaton. DC. 1-202/382-
3000. 
The toll-free telephone number of the 

National Response Center it 1~/424-
8802: in the· Waahinston. DC 
metropolitan area. the number is 1-202/ 
426-2875. 
SU..uMINTAJtY INt'OftMAnON: The 
contents of today'• preamble are listed 
in the following outline: 
L Introduction and General Comments 

A. Bacqround 
8. Relationahip to R1portinc Under Title W 

n. Elements or th• Exemption 
m Notification for Certain Tn- of Rile .... 

A. Ill CeaeraJ 
8. PCB Wula Diapoeal 

IV. Ditcharesn to POTW1 
V. R.tcWatory Analyeu 

A. Eaec:utiw Order No. UZl1 
8. R,.W.tory FlexibilitJ Ad 
C. Plperworic Reduction Act 

L IDtrodudioa ud GaeraJ Commeots 

A. Bat:kpound 
The Comprehensive Environmental 

Rnpome. Compensation. and IJability 
Act of ll80 (Pub. L 11-alO}. 41 U.S.C. 
9801 •t lllll· (CERCLA or the Act), 
enacted on December 11. ll80. and 
amended by the Superfund Amendmentl 
and Reauthorization Act of 1918 (SARA) 
(Pub. I. .._..,. atablilhat broad 
Federal authority to rnpond to releaMt 
or threats of releases of hazardoua 

1ubatancn from vn11lt and facilitin. 
Section 101(14) of CERCLA define•· tht 
term "hazardous 1ub1tancn" chieny b. 
reference to other environmental 
statutes with authority further sranted 
to the U.S. Environmental Protection 
Asency (EPA} to designate additional 
huardoua 1ub1tances under CERCLA 
MCtion 102(a). The CERCLA list 
cu.mntly contains 7%1 hazardo\&I 
tubttancea. 

Section 103(a) or the Act requires that. 
as soon 11 the penon in charge or a 
VHNI or racility has knowledfe of a 
release or • huardo111 1ub1tanc:e from 
such vesMl or facility in a quantity 
equal to or sreater than the reportable 
quantity (RQ) for that substance. the 
person 1hall notify the National 
Raponte Center immediately. Section 
lDZ{b} or CERCLA ntabli1he1 RQt for 
relea1e1 of huardo111 1ub1tances at one 
pound. except for those 1ubawu:n 
whOM RQt were establiabed at a 

· different level pu.rsuant to sec:tion 
311(b)(4) of the Clean Wat.r Act (CWA). 
Section 102(a) or CERCU. audiorizn 
the EPA Administrator to adjust all of 
these RQs by regulation (see 40 Q"R 
302.4}. 

Section 109 of CERCLA and.section 
W of SARA Title W authorize EPA to 
aunt civil penalties for failW'I to repo
releases of huardoua subatanca that 
equal or exceed their RQs. Section 103 
of CERCLA. 11 amended. authorizes 
EPA to eeek criminal penaitiet·for 
submitting· false or misleading 
information in a notification made. 
pursuant to CERCLA section 103. and 
increases the maximum penalties and 
years of imprilionm!nt for violation of 
the CERCLA section 103 reporting' 
requirement. 

One of the exemptions from section 
103 reporting requiremel'lts is for 
"federally permitted releases." The 
definition of "federally permitted 
release" in CERCLA 1ection 101(10) 
1ped.fically identtfin releua permitted 
under other environmental statutes. 
including the following pneral types of 
releases: · 

• Di1charps covered by a National 
Pollutant Discharge Elimination System 
(NPOES) permit. permit application. ·or 
permit administrative record: 

• Diac:harpt in compliance with a 
legally enforceable JMrmit for dredled 
or ftl1 materials under section 404 of the 
CWA:. 

• Releases in compliance with a 
l91ally enforceable Resource 
ConHrVation and Recovery Act (RCRA) 
hauiaous waate mana1ement facility 
final JMrftlit 

• ·Releases in compliance with a 
legally enforuable permit under the 
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Marine Protection. Research. and 
S.nctuart• Act 

• Any infectiona of Ouida authorized 
under federally approved underground 
injection control Prosrtml (includins 
federally authorized Stat• prosrama) 
pW"luant to Part C of the Safe DnnJcina 
Water Act 

• Any air emi11ions 1ubject to permit 
or control regulation• under certain 
proviliom of the Clean Air Act (CAA): 

• Any injection• of nuid.t or other 
materials authorized by applicable State 
law for the purpote of.stimulating or 
treatina wells for the production of 
crude oil natural 1•1. or water. or for 
other production or enhanced recovery 
purpou1: 

• The introduction of any pollutant 
into a publicly owned treatment work1 
when 1uch pollutant i• specified in and 
in compliance with pretreatment 
atandanil and a pretreatment program· 
submitted to EPA for approval: and 

• Any relea11 of IO\U'Ct, special 
nuclear. or byproduct material in 
compliance with a legally enforceable 
lic:enae. permiL regulation. or order 
i11ued pursuant to the Atomic EnersY 
Act. . 

In the May ZS. 1983 Notice of 
Proposed Rulemaking (NPRM) (48 FR 
23552) to adjust certain RQ1. EPA . 
explained the Agency's interpretation of 
each of the type• of release• exempted 
by the definition of "federally permitted 
releaae." EPA bH decided to repropose 
the rule for federally permitted releases 
today rather than publish a final rule 
because of the amount of time that has 
pasaed sirice the original proposal. 
Today's pro?o1td regulation would add 
a definition of "federally permitted 
release" to 40 CFR 302.3. Definitions.' 

EPA receivl:!d mnny comments on 
various aspects of the federally 
permitted release exeroption. most of 
which ursed a broader interpretation of 
one or more of the exemption categories. 
General comments on the scope or the 
exemption are diac:uued below, 
followed by diacua1ion of comments on 
1pecific type• of federally permitted 
rtle&HI. 

Several comm11nten dJacuued the 
potenti1'1 duplication between CERCLA 
ri,portina requirements and reportina 
requirements under IXiltina pttrmit 
proaramt for releases excndina levels 
1et by the term1 of the permit. TbHe 
commentert 1uge1ted that. because 
permit prosrama already may requir. 
notification of a replatory authority in 
the event of a release excndina permit 
levels. such releases should be exempt 

• FIUUler. IOday"1 Pf'OtlM&I mi .. the definitlOll 
or ·,.iffM" to 1'911ec1 SAM •~II to 
C.DQ.A 1eC110t1101\Z:). 

from notification when permitted levels 
are exceeded by 111 RQ or mol"I. 
CERCA 1ect1on 101(10). however. 
pnerally Ii.mitt the federally permitted 
releaae exemption to thoH l"lleaHa "In 
compliance with" permitted or 
replatory requirements. A 
straightforward interpretatfon of the 
1tatut. indicate• that if a releue 
exceeda permitted levels. it ii not "in 
compliance with" the permit and cannot 
be "federally penzi.itted. .. Therefore. if 
the amount of the relea1e exceedini the 
permitted level. i.1" the portion of the 
reltaH that ii not federally permitted. i• 
equal to or exceeds the RQ. the release 
ma1t be reported immed.iat.ly to the 
National RHpoDN Center. Thil 
approach also avoidl the nwneroia and 
unnecessary reportl that could be 
pnerated by the reporttns of amall 
permit excursions that are bett.r 
addreued by the permittina authority. 

EPA believes that ita interpretation ii 
required by the pla~ lansuaae of the 
statute and it .... ntial ta~ 
adequate protection of public health and 
the environment. Th• Atency believa 
that CERQ.A reportl.Jll and reportms 
under pennit program. ii not duplicative 
becauae there are 1ignificant difference• 
between the purpose• Mrved by 
CERCLA notification and the purpo111 
of permit prosrams. The permit 
notification requirements and the 
information that ia reported under 
pennit programs may differ from one 
program to another. If permit 
notification requirement.I were allowed 
to 1uffice for CERCLA notification. the 
informition anilai:>le to the CERCLA 
progtam on releaH• might be 
incor11i1tent and incomplete. Permit 
prograrm ai10 differ i., their reporting 
mechanisms and do not alwayt require 
immediate notification. In some cases. 
releues in exce11 of permitted le~els 
need oaly be reported at •pecific 
lbtarvala (e+ moathJy). Moreover. 
l"lle&an in excaa of permit levels are 
reported to different Federal end State 
authorities. dependiq upon the permiL 
CERCLA requint jmmedilta 
notification to • cncraJ office. the 
National RnponH Center. aa soon aa 
the person in charge ha1 lmowle~e of a 
release equal to or exceedina an RQ. so 
that timely rnpoDH may be initiated if 
th• appropriate 1ovenuunt authority . 
determinff that the rel .... may present 
aubltantial danpr to public health or 
the environment. · 

Moreover. EPA ia not convinced that 
requirinl penona in chap or ...... 1 
or facility to make additional telephone 
caU. (to th• National Raponae C.ntar. 
the lOMl community em1rpncy 
coordinator. and the Stat• emersency 
retponH commia1ionJ to a toll-free or 

local number conatltutea an undue 
burden on the f'llulaltd community. 'IW 
Aaency ... kl commenu on ita 
interpretation of the burdens and the 
benefits of reqwnna repof'tina under 
CERCI.A and Federal or State permit 
prosrama. 

Several commentm recommended 
that rele .... be considered federally 
permitted release• (and therefore 
exempt from CERCLA notification and 
liability provisions) if they are exempt 
from replation by the 1tatut11 listed iD 
CERCLA tection 101(10). EPA believes 
that examptiq 1ucb relutea would be 
contrmy to the purpoae of the 
notification requirements. which ia to 
protect bWIWl health.and the 
environment by requirifta that 
raponaible authoritiu be notified of 
releasea that may require a timely 
response. The exemption of a type of 
release from repla boa andar a 
partic:War statute may liave little or no 
bearina oa whether a Federal r..ponae 
action misht be nted8d for a 1pec:i& r11.... . 

Examplet illustrate the diapante 
re11ons for exemption1. For instance. 
owners or operators of cenain aolid 
waste disposal facilitin that handle 
hazardous w&1te only from genera tor1 
of Ina than 100 kg. per month of 
nonacutely buardous w11te {See 40 
CFR 281.!) ere exempt from the 
requirement to obtain a hazardous 
w11te management facility permit under 
section 3005 of RCRA. The exemption i• 
baaed· on a balancing of the 
administrative burden of including such 
waste1 in the Subti:le·C system against 
the threat the Agency determined would 
be po1ed by dispo1ing of the wHte!' in 
unpermitted facilities (4S FR 330e6. 
33102-33105 (Mar 19. 1980)). Cenain 
types of hazardou1 waste recycling 
activitiet-for example. the act of 
reclamation of I hazardOUI waate or 
bumina a hazardous w&1te in a boiler or 
industrial fumace to recover ene11Y
are exempt from regulation while EPA 
detmninet appropriate regulatory 
reaiJntt for then activitiea. (See 40 CFn 
28t.e and 40 ~ Pan zeeJ. Under thP. 
CWA. elect~?latina facilities th11t 
produce 1000 1allons of emuent per day 
are exempted from effiuent standard• 
because compliance 11 economically 
Inf ealible for thtH 1111&11 ftrma (39 FR 
11510. March 21. 1974). In each inltance. 
the releaH may require re1ponH action. 
and the fact that the releue is exempted 
from tbe statutory requirlm~ntt i• not 
relevant to thit detennination. The~ 
Aatriey has determined. therefore. 
rel• .... uempted from rqulation b 
the statutes listed in aection 101r1r) will 
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not be conaidered federally permitted 
raleuu.. 

Althauaa certain releaNt may not 
qaalify a1 federally permitted. they may 
not pose a sufficient bu.ard to warrant 
reportiJl8 to tJ:ae National Rnponae 
Center. The Adminittrator will con.ider 
ntabli1hing an administrative 
exemption. from CERCLA notification 
requirementl if it appears that certain 
releaan poae no hazard or poH a 
hazard only ~ly and under 
c:ircumatance1 that would not likely 
result in lDY action bei.as taken to 
nspond to the baurd. However. no 
such exemptiona are propc>Md under 
tbia resulation. 

One commenter requnted that a 
releue •till be considered a federally 
permitted releaae when there ia only a 
"'teclmical" violation of permit 
conditiona (i.e •• where the violation 
nla tea to opera ting. monitoring. or 
nportina procedures and does not affect 
the cbaracter or quantity of the release). 
EPA agrees tbat notification of tbe 
National Respome Center would be 
wmeceNt.ly in aucb a caae and ahould 
be addrnaed by the permit prosrama. 
where appropriate.•• a permit violation. 
U the characteristics of a releaae (both 
the aubatance involved and the quantity 
or concentration are in compliance with 
a permit described in aection 101(10). 
CERCLA notification will not be 
required. However. to the extent that a 
releaae e:ii:ceeds the perm.it limit with 
re&ard to the quantity of a buardoua 
aubltance. it will not be considered a 
federally pe'miitted release and 
CERCLA notification will be required 
when the release of the bazardou1 
aub1tance exceed.a its permitted level by 
an RQ or more. Some Federal permit 
programs do not include quantitative 
lim..ita on the amounts of specific 
hazardous 1ubatance1 that can be 
released. Accordinlly. no "permitted 
level" exiau asainat which the releaaed 
quantity can be compared to determine 
whether CERCLA notification ii 
required (i.e.. wbetbm' the permitted 
level hu been exceeded by an RQ or 
more). ID aucb ca-. CIRCLA 
notification will be nquind when tbe 
characteristic:.t of the releue an not in 
compliance with the permit (e. ... the 
allowable concentration of a pvticular 
c:omtituent baa been exceeded) and an 
RQ or more of e hazardous 1ubstance 
bu been releaaed. 

Several commenten Ul'l9d that 
varioua ~ of releaaes (such aa all 
.. routine" nleaan or releaaes covered 
by other permit Prosmntl not 
mentioned in secuon 101(10) be 
comidered federally permitted releaae. 
EPA cannot aupport thia position. 

Federally permitted releaaas are 
specifically li1ted in aection 101(10). 
Thi.I detailed Ult clearly indicated that 
Consre11 did not intend relea.., other 
than thoae listed ln aection 101(10) to be 
coa.idered federally permitted end 
thereby exempt from CERCLA re:;>oftins 
and liability requ.imnentl. 

B. R.6/ation.Jiip to Rlporting Under Till• 
m 

Tttle m of SARA (HCt:iom 301·321} 
addreaaea emersency plannins and 
community right-to-bow and provides. 
among other thinp. merrency and 
annual notification requiremenll in 
addition to thOM included in MCtion 103 
of CERQ.A. EPA bu provided ('" 52 
FR 13317, April 2:.. 1917; 52 FR Z1152.. 
June <6. 1981) and will continue to 
provide resula tiom and pidance on the 
ntle m requiremmtl u necesaary and 
appropriate. 

With respect to e.mertenCY . 
notification requiremanta. MCtion 30r of 
SARA provid• raleue repo?Uq 
19quiremat1 tbat parallel the 
requinmenu of aection lDS(a) but are 
intended to make releue information 
immediately available to State and local 
emersency offic:.iala aa well aa Federal 
re1ponae officiala notified under 
CERCLA aection 103. In addition. 
NCUOD JOt{aJ requirn reporting of (1) 
releue1 for which notification ii 
required under section 103(a) of 
CERCLA. and (2) reJea1e1 of "ex~mely 
buardoua aubstances" that are not 
huardoua substances under CERCLA 
but that "occur in a manner which 
would require notification under section 
103(a)" of CERCLA. Federally permitted 
releue1. aa defined by CERCLA aection 
101(1(>), are not required to be reported 
under section * of SARA (an 52 FR 
13383}. To clarify the type of releases 
tbat are defined aa federally permitted 
releaaes. and thereby axtJDPt from 
SARA MCtion XH report1JJI. today'• rule 
propoMa to revtae tb• applicability 
Mdion of the rtplation implementins 
HClion 30I (40 CFJl 35S.40(a}} to add the 
definition of '1ederally permitted 
nlaua" provided ln tbia rule. Thus. the 
interprltation of federally permitted 
releaae proposed in today's rule will 
define clearly the acope of the nleun 
nportable under SARA aec:tion *· 
With rttpeet to annual notification or 
toxic chemical releues required u.nder 
SAi.A MCtion 313. bowner. federally 
pei'mltted n1uMa an not uampL 

D.11-.tl of tbl ~ 
Eadl element of the federally 

permitttd relei&M uampticm ii 
disc:ulled below. Relevant commenta 
NC8ivtd on the may zs. um. NPRM 

pertainin& to each element alao are 
di~ 

R.J«ZHS from Point Sou~• with 
National Pollulllftl Di•chargt! 
Elizrunotion Systam (NPDESJ Permits. 
Introduction. Section 101(10) identifies 
three typet of releaaet from point 
IOUJ"Cel with NPDES permits .. 
federally permitted releases: 

(A) ~ in compli&nce with a per.nit 
11.Ddar Nd!oa 40Z of the Ftdenl Water 
Polhation Coaaool At:.1.. (Bl diac:barsu NSultiDS 
from citcWutaneet identified and rl'Yitwed 
and maci. pan of the public rwcord witb 
rnpect to a ,,.,,mt inued or modified under 
NCtioD 4QZ of tbt Federal Water Pol.Wtlan 
~ Act ud 1abtec:t to a condition of 
-=!l permit. (C} c:ontinuoua or antidpated 
lntennittmt dilcharta from • pouit IQW'CI, 

kieadlled ID a pmnit or permit application 
1IDder NCUoll 402 of tbt Federal Water 
Pollatioll Coaaool Act. wh.ic:h..,. c:aUMd by 
nentl oc:.currinl within tht ac:opt of relevant 
0per9Una or u.acmct 1ytt1ma 

nu. Ian,uase i1 identical to the t u.aed 
in NCtion 311(1)(2) of the CWA to 
aclad1 th ... releuet from the term 
•d.iac:barp" with respect to EPA'• oil 
and buardoua aubatance1 aptll rttponae 
and prevention prosram. FW'thermore. 
Coasreu intended. in enacting CERCLA 
aection 101(10) (Ai. (B), and (C). that 
EPA'• interpretation of the provisiona 
under the CW A be continued under 
CERCLA. (SH S. Rep. No. Ma. 98tb 
Cong.. 2nd Seta. 47 (1980).) Reflective o. 
Consreuional intent. the Agency 
propoH1 today that tbt interpretation 
provided in the regulatory languqe and 
the preambles to the rules implementing 
the CWA section 311(•)(2) exclusions be 
applied to the same exemptions under 
CERCLA 1ection 101~10) (A), (B). end 
(C). 

The lqialative hi1tory of the CWA 
explain• that the purpoae or the section 
311 exemption• w .. to exclude from the 
spill response provisions of aectioR 311 
three typo of ditcha.rses aubject to 
rqulation under other CW A proviaiona: 
apedftcally. aection 40Z NPDES permita 
and NCtion 308 enforcement provisions. 
Senator Stalford explained the t: 

• • • -. are a~ to drew a line 
between the pnmaiona of the (CWAJ under 
HCtiona 301. 304. 40Z rwsul•tint chronic 
dilc:harpa aJld 311 dtalina with 1pilla. Al the 
extnma. It ii relatively .. IY to foc:ua on the 
cWfmrnce but u cu become cmnplicartd. 
n.. cocce,t can be summariud by 1t1tins 
that tbote dilc:barsn of pollu&&nll that a 
1'9UOMbie mall MNJd GODC:iucM IN 
uaoc:Lated wttb pmnita. permit coad1ti0ftl. 
openuion of treaUMnt technoloSY and ptmiit 
YiolaUou wwld mult in 4QZ/:t08 sanctions; 
thole~ ol poll11i.nt1 that• 
rauomble man would c:o11c:h1d1 are episodic: 
or daNic:al ""111 not tntt11ded or capable or 
btina Pl'OCllMd Woush ill• permi utd 
traatment 1yatem and outfall would !"!lull in 
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the epplication of MCtton 3'11:(124 
Caap111ional R9CIOC"Cl 37113 (1171).) 

In 1979. the Atency promuJsattd 40 
CFR Part 117. which contaim CW A 
reporting requirements for ditch8J1fl or 
huardou11ub1tanc:et (44 FR 50118. 
Auguat 29. 1979). Section 117:12 provided 
a resulatory interpretation of the three 
excluaiona to the definlion of 
"diacharge" in 40 CFR Part 116 and 
CWA section 3ll(a)(2). and the 
preamble to the rule provided a detailed 
explanation of the three type• of 
excluded diacharsea. In 1987. EPA 
amended the definition of "diacharse" in 
40 CFR Part 110. the cliacharae of oil 
resuJation. to codify the aame three 
CW A exclu1ion1 (52 FR 10712. April 2. 
1987). Tbe preamble to the oil discharge 
rule adopted the description of the three 
excluaiona fnlm the 191'9 preamble to 40 
CFR Part 117. 

In today's rule. the Agency propo1es 
to apply the existing interpretation of 
the three types of dilcharges that are 
excluded from coveraae under r::w A 
section 311 to the first three t:,1>11 or 
disch1J1Jes under CERCLA section 
101(10). Thua. this interpretation will 
apply to the following reguiatory 
provisions: 40 CFR 110.l. 116.3. 117.12. 
300..5. 302.3. and 3~ . .W. The Agency. 
however. also ia proposing to make two 
clarif)'ina amendments to 40 CFR 117.12. 
as explained below. that alao will be 
aplicable to the corresJ'()ndi..," 
exemptions under 40 CF'R Parts 110. 116. 
300. 302. and 355. 

In the paragi-aphs that follow. iPe 
three typf!s of NPDE:S disc:hilr"SH that 
correspond :o the reucr.:lly rier:nitted 
rele:ises in CERCLA sectit.ns 101(10) 
{A). (BJ. and (C) are described. For 
simplici:y. these discharses will be 
refl!rred to as Type A. B. and C. 
respectively. 

Type A Discharges. Type A 
diac:.harges are those that are in. 
compliance with an NPDES pennit limit 
that specifically addreaet the discharp 
in question. To qualify as a Type A 
disch&J'le. the permit must either 
add.reu the diachup dtm:tly throush 
specific effiuent limltatiom or throush 
the uae or indicat:>r pollutants. In the 
case of the latter. the administrative 
record prepared dW"int permit 
development must identify specifically 
the diacbarae of the pollutant aa one of 
those pollutants the indicator ii 
intended to reprnenL 
T~ B Discharges. Type B di1charps 

are foreseeable (i.e .. identified in the 
t-4~ES permit'• development record) 
and now into • facility'• emuent 
treatment ayatem desipied to treat the 
di1charse. This MCOnd type of discharp 
is limited to on-site spills to th'-

pennitted treatment 1yatem that were 
identified and conaidentd in the 
wuance of the permit but are not 
aubject to any specific emuent 
limitations. Discha.rses are included only 
where (1) the source. nature. and 
amount Of & potential discharse Wen! 
identified and made part of the public 
record. and (2) the permit contained a 
condition requirin& that the treatment 
syatem be capable of eliminatf.D8 or 
abating the potenti&l di1charse. 

Therefore. if an on-site apill waa 
proceued through a treatment 111tem 
capable of eliminatiq or abat:ine the 
apill and the spill ii subject to a permit 
condition. a discharp rnult:inl from the 
on .. ite apW would be aubject to CW A 
aections 402 and 308 and would be a 
federally permitted release. U an on .. ite 
apill ia not pa1aed through a treatment 
1y1tem or ia not otherwiH treated in any 
way. the discllarae multing fnlm the 
on-site apill ia lllbject to CWA MCtion 
311 and ii not a federally pennitttd 
releaae. Alao. diK.baraes that result from 
on .. ite spilll that are pasnd throqh 
treatment systems (1) that have not been 
demonatrated aa capable of eliminatiq 
or abating the discharae or (2) for which 
no permit condition exists are subject to 
CWA aection 311 and are not federally 
permitted releHet under CERCLA. 

A "permit condition" would include 
the existence of a t:eatment syatem or 
releue prevention plans and qther best 
manasement practices designed to 
add.-ess the discharae. Best manqement 
practices are operatms methods or 
proced.ures to prevent or minimize the 
po\enti:il fer the disctusrse or toxic or 
hazardous substances fro:n processes 
ancillary to the industrial manufactwins 
or treatmeru process. For example. a 
dischar;er bas a drainase aystem that 
will route spilled material from a broken 
hose connection to a holding tank or 
basin for subsequent tteat:nent or 
cliachara• at a specified rate. To be 
elisibJe u a Type B ditellar;e. the 
diacbarpr mutt identify irpecifically 
such a ayatem in the permit application. 
The permit condition diacUIHd in lhe 
application must be IUfBcient to treat 
the nwtimUDl potential IJ)ill fnim the 
identif'ied source. Di1ch1ups that result 
from u an-site spll! l&."Pr and more 
concentrated than the spill 
contemplated in the public record. and 
for which a condition waa provided in 
tb1 permiL will be subject to CW A 
..ction 311 and CERCLA notiflcation 
and liability proviaiona (i.e.. the 
dilcharae will not be a federally 
permitted raleue). 

Today'a rule proposes to amend 40 
CFR 117.U(c) by dolttinl the phrue 
"whether or not the diacharae i1 in 
compliance with the penr.iL" for T~-pe B 

diac:baraes. to avoid ccnluaion caUHd ~ 
by the pbraae. The phnH wa1 originall~ 
included in the rule becauae Trpe B 
diacharaH are diacharpt that result 
from c:in:umstancn identified and 
conaldered in the iuuance of a permit 
but that are not subject to any specific 
eMuent l.im.itatiODI. Tbe A,ency is 
concerned that the phrase may be 
inWJ!reted lncornctly to mean that 
Type B could refer to ciisch&l'I" in 
which the permittee did not aatiafy the 
condition placed in the permit Becau.ee 
the A,ency believn that the phraae 
caus11 confulion. the Asency propoees 
to delete the pbnaM from the Nplatioo. 
'I1ie Apney 1olidt1 comments on thia 
propoatd reviaion to 40 CFtt 117.U{c). 

7)pe C DischafJn. Type C diacha..rp! 
are from a point source and are (1) 
c:ontmuou1 or lllbcipated intermittent 
discharps. [Z) identified in a permit or 
permit application. and (3) cauud by 
IYeDtl occurriq within the ICOpe of tM 
relevant operaUns and treatment 
ayatema. Included within the scope of 
thia provision are chronic. procea,:. 
related discharse1 reaultift& from 
periodic upsets in the manulacturtna 
and treatment 1y1tems. for exampl~ the 
disch1J11 a.ated by a aystem 
backwash. Disclwpa caused by spillJ 
or episodic events thet r9ltaae 
hazardous 1ub1tance1 to the 
manu.factw"if18 or treatment 1y1tem1 are 
not Type C diacbarse1. The languaae o£ 
40 CFR lli.U(d) provides further 
examples of discharges that flt within 
the category: (1} ~v~ded t."i.at an on-site 
apW is not the cause. cor.tamination of 
noncontact coolif13 water or 1torm 
water: (2) an up1'et or failure of a 
treatment s>'Sttm or of a process 
producin; a continuous or anticipated 
intermittent diac.'tal"8e: or (3) whc:-e tht 
discharp originates in the 
manu.factunna or tregtment l}'ltems. a 
continuout or anticipated discharae of 
proceu waste water. 

Amendm.irt to 40 CFR Zli.J2. With 
respect to Type C diacharses. the 
Apncy also is propoaing in today's rule 
to amend .&O CFR 117.12(d)(:J[iii) by 
deltt:in8 the term "operator error" from 
the ducription or "an upset or failurt of 
a treatment 1y1tem." 1 The reasons for 
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the proilOKl lO tliminate the term 
f op9fttOI' lft'Or'" arr. (11 n. .. of tbe 
term "operetor eTrDr'" ill delcrtbine an 
uput ii incoblisreat wttb the NPO!!S 
rwsul•tiom (40 CFR 1ZZ.41) that pnmde 
tblt • diKh•?'f& caaled by an operstor 
emir' ia not an apeet nd f2) tbe Agrmey 
beU... that diacbarpe c:aued br 
operatcr81T'Dr' are not Wcely to be 
"contin11CN1 or antic:ip9ted intermittent 
dileharta" .. provided by tn. 
1tatuto11 le"IMIL 'I1Mt AfGC'/ upects 
~ c:amed bJ opentar mar to 
be epiaoctic and apndidabie. u 
compand ID diacbarpa c:aued by 
IYltaal a&attu .. &Dd abutdowu. Tbe 
pn:fN-..d d&lel:icm ol Lbe t-= "ops91m' 
enor" ii intended to enbenc:e U. darity 
and ~c:y of the l"lfulatarJ' 
lanpaae ad ii Dot meUl1 to lilnal a 
cb.anse in policy. It ii pouibl• thal 
under 1eme drcwnatancet an operator 
emrmay caute a failure of a treatment 
l)'lmn or procesL and produce a 
continuom or anticipated intermittent 
dl9c:baPp. Such a di9cba.rp may meet 
the requirements for• ftdm-ally 
permitted re1n •. Thw term '"a'p9et'" u 
uaed in 40 CFR Part 111. h~ 
generally will be interpreted to be 
conaislent with the term "upeet .. in 40 

E Part uz i.e.. it don-Got inehade 
dents camed by opentional error. 
Agency requests commenta on its 

propoaal to deiete operator mar fram 40 
CFR 117.1%(d)(%Kiil). 

ConcJ111ion. Under both CW A aection 
311 and CERQ.A. any diachup or 
releaae of • buardoua aubat&Dce that ia 
not federally permitted. aa deacribed 
above.. must be reported immediately to 
the National Reaponse Center if ii 
e:tceeds perm.it limits by an RQ or more; 
if the hazardous substance discharge or 
release is not aubject to a numerical 
permit limiL any dischal'8e or release 
that muen a permit 'oiolation and 
equals or exceeds an RQ must be 
reported immediately. Similarly, under 
40 CFR Part 110. any oil disc:!wp that 
exceeds permitted levelt and cauan ID 
oil aheen must be reported immediately. 

Di1ch&11et excluded frWD CW A 
aeetion 311 coven .. and deftned u 
federally pennitted rele•te1. under 
CERCLA sections tOt(tOJ (A). (8), and 
(CJ are aub;.ct to the CWA teetion 3D8 
enforcement provision that provides 
EPA witb the aathority to iaaae 
compliance ordera. brina civil actions. 
and impoea criminal and civil penaltia. 
In addition. Wldu CWA section 
311(bJ(&J(D). if the Feden.l tovenunmt 

E
. any cosll of 1'91nOYal of 

arset excluded by sectioa 
I )(%J(C). th. Ftderal savemmeat can 

bnns a civil action under the Hthority 
provided by CWA section 309(b) to 

NCO'IV such rsmoval C09la. 
Purthermcn. udar c::Eaa.A MctiaD 
t07Ui th. rapoue C01t1 iDcamd by tbe 
Federal Sovcmnall in coanec:tiOD with 
the fedarally pe.rm.itted Nlaues de6ud 
by NCtioa 10'1(10) (BJ &Dd (Cl cu be 
recovcwd thrDqb • c:ml KtiaD broaibt 
adartbl autbcrity of r::-NA MCtioll 
D(b). 

FlD&lly. all tm. exet1111tiam rUI the 
ia1ll al tiNliDMI of DOCiac.Qon. TM 
reporUna ~ta far,.. ... 
exempted from CEila.A repmtiQS. wl 
UabWty llDder -=Doci 11D(U>t (A). (B). 
and (C) a.ad ududed fram CWA MCtiaD 
!tl(a)(:J are 1u;.:t to tba aMIDv 
DOd8cataoc~ lllldwCWA 
Mdioll~ n.~~ 
that Coapw rropi..t that tbe Zia 
hoar repoltiDs requiNmm1 IDaf .. =-t.t 
1apa in actioD n.-.ary 1D proi.ct the 
JNblic or dw m'rin:nlmlnt. • (See S. Rep. 
No .. NL 9eth Omlg.. 2Dd Sn&. 41 (t•M 
The i.s;..1atin .b.iatmf of-=ttoa 101(10) 
auanu that the A.,oq could NSOl¥I 
tbia i8Re bJ sm•nctina die CWA MCtion 
402 repGi tiJit niplatlosr to nqaire that 
thaM raiaau u.cbaded ma CW A 
MCtiGll 311 covca .. and exempt from 
CERCLA reporuna rwquiremeata be 
subject to an immediate nodfic:ation 
reqaiNment under the CW A ltCtioa 40% 
NPOES resvJationa. (Ibid.) The Apncy 
bu not}'et amended th. NPD!S 
resulations to reqm"' immedia• 
notification of tboae releaan exempt 
from aec:Uon 311 and CERCLA. Before 
the Apncy ~to amend the <:WA 
aectin 40Z NPDES rqulationa (40 CFR 
Part 1%%) to reviN the 24-hour 
notification requirement to an 
immediate notification requimnent !or 
the exempted releases. the Apncy 
aolicita commenta on the "rlportins 
pp." particularly exampln of situartona 
where the Z4-hour notice waa not 
sufficient to protect human health and 
th• .nvinmment. 

&/eo.s Subject to CW A S«:tion 404 
Permita. Disc:barps that comply with a 
leplly Clforceable permit for dredp or 
811 matlriala under aectioa 4CH of th• 
CW A aho are fedlftlly permitted 
...i ..... exempted frmn the notiftc:atfon 
reqwmnent1 of C!RCLA sections 103(a) 
and 103(b ). Before illuina thue permita. 
tbt to•lllWlllt rntewt the 1ubatancet 
to be dilc:barpd. Pttrmitl allowiq tbe 
dildmrie of buardOlll aub1tancn are 
iuued only If ao lipillcant ciesradaticm 
of the aquatic llMrlmmeslt will raulL 
nu. exwmpticm appliH to d1acharaa in 
COlllpllance wtth the tarma and 
condiliona of 1itber an indfvidll&l or a 
pneraJ CW A HCtioD 4CH permit. 

In ,.,W.tiona implemeatiq Mdioa 
311 of the CWA lot h.uardoua 
1ubat1ncn. .0 CFR 111 .1% (but not the 

l'llUlatioaa for oil In 40 alt P9rt 110). 
!PA uemptld from the notlficldoa . 
~not oAly tao........_ tbat 
w,re iA compliance with eeetion 40C 
pcmitl. bat a1lo thaee .... U..t 
ware exempt from P9ftDit requi.NIMDts 
mdlr MCtioll t()6.o/ die CWA (MCDonl 
..o.(f} ud 404{r)). n... latter rel..., 
an not "fed..Uy permitted relea-" 
(or pw'pQMI of CD.Cl.A becaUM 
MCtion t01(10)(D) ii limited to ..._. 
iD compli&Dct witb a leplly mfOf'C191atNe 
permit under NctioD .o. ol the CWA. 
nae Apnc:y illc.,,reca tbe CERc.A 
nottflceticm ~to exempt oa}J 
tbOM 1'11.aaea w9aee llninlameDtal uO 
bea.lth e&c:&a havt bee eval•ted &Dd 
detenlliDed to be allowable llDdft the 
appiopri&ta permit prapm. 

iw.a. .. /rolll FociJitia with Final 
RCRA Permit& hi..... iD compliance 
with a lttallY enforceable RCRA 
tre&tmmlt. ltorqe. Cll" dlapoa.a.l ftna1 
penmt are. pamaul to CEila.A HCtima 
101(tO)(E). fed&rally pmmitted ,...._ 
wilea the haJard,o119 ,..,.,,... 
releued are .,.06ect m Lbe pmmt ad. 
aubject uDder tha pcm!t to a 1pedfic 
limitation. atudard. or coaUoL 
procedure (aee 40 CFR Parta.266 ud 
%70). ldentifyina reJ ..... OD Uw NC:IGid 
during the permit process ia iDadc::lerlr 
to qualify them for the eectioc 11'1(10){£) 
exemptioa becauta. ill order to be 
exempL the •ubatanc91 mut be 
specified in the permit and subject to 
some permit condiCiaa or control. 

Four commenters requested that 
facilltiea with .interim status pllmlant to 
section 30m(e) of RCRA and 40 CFR 
Part Z65 be included in the '"federally 
permitted release'' defu\it:on. Some of 
the commentars indicated that it may be 
some time before these facilities are 
i11ued final permits. The lf8islalive 
history specwcally rejects application of 
this exclusion to release• from facilities 
with interim atatus (~ Rep. No. ML •th 
Co~ 2nd Sea. .. (1llllO)). 
,,.-... Punuant co MoriM 

ProtM:tion. a.uart:Jr. ond Sanctwric. 
Act hrmit&. Section 11D(lO)(F) of 
CERCLA iDcladet. in tbe dlfinition of a 
federally permitted rwltue. Nlea ... in 
compliance with legally enforceable 
permita iaa\atd under aactiml l2m (EPA 
ocean dumpina permill) or MCtion tm 
(Corpl ol EnliDffrs J*llUll for ocean 
chlmpiaa of dNdpd matlriala) of the 
MariDI Protection. ... lrcL and 
Saactu1ri11 A.ct. PunalDt to EPA 
repalationa. applicants for ocun 
dwnpiJll pennill must identify the 
physical and cbemicaJ properties of the 
materilla to be dlacbarpd. and tbe 
pmnil llWlt identify the materilli that 
may be diKbarpd ( ... 40 CFR Pam m 
and 221). Similar procedures and criteriA 
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apply to pennjtl for ocean·dumpini of 
dNdttd material( ... 33 CFR Part 324). 
TbeM EPA and Corp• of Engineer1 
permita cover subltancn that can be 
ditcharpd lawfully. Dumping of 
buardoua 1ub1tancn DOt specifically. 
aUowtd in these permita ii 1ubiect to 
the notification requirementa of 
CERCLA aection 103{•} beca&11e 
emefleney re1porae officiaa 1hould be 
made aware of releaae1 not evaluated 
previoualy by a permit program for 
health and environmental effecu. 

Undttrgl'Ound In;«tions Autiloriz«I 
Pursuant lD "'' Safe Drinlcing Waur 
Act. CERCl.A Hction 101(10)(C) 
exempu from tba notification 
requirementa "any iDjeetioa of Duidl" 
authorized under Federal injection 
control programa or State programs 
submitted for Federal approval punuant 
to Part C of the Safe Drinking Water Act 
(and not dilapproved by EPA). 

EPA bal -published rqulation.1 
establilbiq technical 1tandard1 and 
criteria (40CFRPart146} and 
rep1ationa BOVeming approval of State 
progmm and perm.it procedW"la (40 
CFR Paru 1%2-124). Under tbe Safe 
Orin.kins Water Act. tbe States are to 
take tbe primary role in implementing 
the underground injection control 
program: EPA is to administer the 
program only if the State fails to submit 
an approvable prosram within a 
specified time period. Any underground 
injection of hazardous substances 
pennitted under a State program that 
has been approved. or submitted and 
not disapproved by EPA. or permitted 
ur.der an EPA-administered program. is 
considered federally permitted for 
purposes of CERCI.A notification. 

EmiHions Subject to Clean lt.ir Act 
Controls. Section 101(10)(Hl of CERCI.A 
provides an exemption for hazardous 
substance emissions that are subject to 
a Clean Air Act (CAA) J'e:r.iit or control 
regulation (see 40 CFR Paru 52. 60. 61. 
and 62). However. 11 stated in the 
preamble to the May 25. 1183 NPRM. for 
this exemption to apply. any ncb CAA 
controlwnuat be .. 1pec:iflcally dnisned 
to limit or eliminate emilaiom of a 
desisnated bazardou pollutant or a 
criteria pollutant." (S.. S. Rep. No. &18. 
9G!h Cons~ 2nd Seu. 49 (1900)). The 
CM examption. therefore. caMot be 
read broadly to cover any and all types 
of air emiuiom. Moreover. •• today' a 
propoMd nale makes clear. for the 
exemption to apply. the amiuion muat 
be in compliance with the applicable 
permit or control rep1ation. 

Several commenters 1ugeated that 
the clear and unequivocal nature of the 
statutory lansu•se made elabontion on 
the CAA exemption unneca11ary. 
Generally. these commenters took the 

view that the CAA exemption coven 
nearly all air emi11ions bacauae such 
eminions art in one way or another 
controlled by the CAA-either directly 
because tbey contain aubatancn 
1pecifically ftlU}ated by the CAA. or 
indirectly. for example. throqh 
emission limitations eatabliahed as part 
of State lmplementadon P!e1 (SIPI) 
approved under MCtion 110 of the CAA. 
Some comznenter1 even claimed that 
becaUM controls c:Ould be developed for 
any buardoua subttanct. aDJ raleate to 
the air ii "subject" to CAA control.a. 

EPA don not qrwe that the broadeat 
interpretations. under which virtually all 
air emiuiona lncludina d&nprcNI 
epilOdic: releaMt would be exempt from 
CERCI.A J"l'portinl requimnenta. could 
have been intended by Congreu under 
section 101(10). Moreover. the 
exemption for "federally permitted 
relea111" under CERCLA Hetion 101{10) 
alto applies to reportins of air rele1111 
to State and local scvernmanta under 
Title m of SAR.A. Title III. which ii the 
EmefllDCY Plannina and Community 
Right-to-Know Act of tam. wu enacted 
in larse pan aa a rnpome to clanpn 
posed by chemical d' relaaMS to 
1unoundins communitiu. nch 11 the 
catastrophic releue of methyl 
isocyanate in Bhopal. India. BecaUH 
Title W Wll intended to &ddreu 
partic:ularly the danpr9 of air releaaes. 
interpreting the exclusion for federally 
permitted releaaet IO that accidental air 
releases would not be reponed locally 
would be directly contrary to the 
lqialative purpose. Similarly. the 
purpo11 of notification requirement• 
under 11ction 103 orc:ERCLA i1 to. 
ensure that tbe aovemmar.t ii informed 
of any potentially daftlerous releases of 
hazardous 1ub1tancn to tba 
environment for which timely reaponae 
may be necesury. Eatablishiftl a very 
broad interpretation of CAA controls. aa 
requested by the commentera. could 
eliminate vinually any CERCLA 
reportint or air emialiona and. tbua. th• 
potential for early Ftderal.rnpoma: 
such an approach would nilclrlll not 
only tbt Coqnuional intent but a1ao 
tbe major purpoae of tbe aection 103 
notification requireJDent. 

In addition. some commenten Ulled 
EPA to interpret tbe federally petmitted 
releaH exemption to indude any air 
amilaion from a permitted aoun:e. Some 
of the commentan Ulld tbe word 
"reviewed" almott iDtardl.lnpably with 
the word .. permitted." A "nviewecl" 
releaH is not necellll"lly 1 "permitted" 
relean or 1 'controlled rel11H. A 
permitted relaue ia an allowable 
releaae of a l))ldfic substance or 
tmi11ion. A reviewed releue ,.nenlly 
may be one or many reluan from • 

permitted sou.rce that is beifts chec:bd 
for complianct with a variety of laws 
ud replationa. The inclgaioft of a 
pollutant ii a SIP review promion ii DOC 
equivalent to aubiectina tbe pollutant to 
CAA requinmenta or controls "desisnecl 
apeciflcally to limit or eliminate" the 
pollutant. (See S. Rep. No. Ml. Sleth 
Cons.. 2nd Saa. 41 (1980)). A revi.wed 
Niau&. therefore. ii not neceuarily a 
federally permitted releue. 

Several commenten stated that tbe 
air releue exemption should apply 
broadly to aubltances 1ucb 11 velatile 
orpnic compound.a (VOCJ or total 
1U1pended particulatu (TSP) resulated 
ander the CAA (lncludina thote 
replated under approvtd State 
prosrama). The commenten claimed 
that a permit or resula tory limit on auc:b 
catqorical ema1iom in effect 
eonatitutes a limit on each constituent m 
the FOUP· £PA ,.nerally .qrHI with 
tbil poeition. but apln i1 concemed that 
u overbroad interpretation of the air 
rwl .... exemption could ruult iD 
aomeporttq of-dancm>ua chemical 
relnaea. A la.rte releue of 1 subltanc:a 
f.rom a prnaure release valve OYet a 
ahon period of time could be withm a 
VOC limit 11tabli1htd for a somce. yet 
could pose a threat to nearby residents. 
AJthou,h tht c:1tqonal limits 
iDdinctly restrict each constituent. 
"thON limitJ were ntabliahod baaed on 
routine emi11ions over a specific 
averag:in& time. and were not predicated 
on an upaet or excursion from normal 
operations. ·The Asency doe1 not 
believe; therefore. that such an upset or 
excursion should be considered 
"permitted" within the meaning of 
ttetion 101(10)(H) of CERCl.A. 

EPA ii 1olicitin8 public comment 
today on three approaches to . 
distinguishing enii11ions pe~ttted 
under the CAA from releases that ~ 
create potential hazards to 1U1T0un~;g 
areas and for which timely notification 
UDder CERCLA and Title W ii 
naceuary. Under the ftrtt approach. 
EPA would Interpret tht air release 
uemption in a manner aimilar to the 
exemption for relea ... replated wider 
tbe CW A. Tbua. air rel••,.. would be 
permitted to ·the extent that the 
comtitlmlt buardoua aubatance1 bn• 
been identified. rtviewed. and made 
part of the public record dW"iftl the 
permit iuuanca. State implementation 
plan. or replation cieftlopment process 
for tbt pollutant that tnclud11 the 
buardoua substance. The axnnption 
would not extend to re'""9 of 
conatituent hazardous substances of • 
pmmtftd or replattd pollutant 
catqory that an not Identified 
expre11ly on the record with respect to 
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th• appijcable pcmit or c:aatrol 
propam. Once t!M c:omtitumt 
buardoaa auba&.mc.e bad bee 
ldatill-1 and reviewed aPPl'Ol'riatel)'. 
th limitaticm on the ca&-aorY of 
Mniaaiam of huardoua sut.t.ances 
would provide the "pcmit ar coatrol 
replat:ion" Deeded ror spplic:ation o.f the 
MC1icm 101(10)(H) sxemptiOD. A aped& 
iuua a.a. which tbt Aflttney toUcia 
canunnua i1 tha iDdu.a;oJi of Dtlatiw 
detumina tiom UDdet tba CAA MClioll 
11.Z P!'OlfU1 iD the examptioA. 

Tha leCODd approach would i.a.terprat 
broadly tha resul•tOl"J propama 
~ polhuanu fe1 wmcb a 
National Ambimt N.r Quality St..,dard 
(NAAQS) baa t.en es&abliahed under 
CAA Melian lQQ. Tbue P1'0IRIDS are 
d~ wider CAA MCOon 111 N.w 
Source Perfonn.anc:e St&nd.ardt (NSPS) 
or- CAA NCtion 110 State 
lmpleman.tation PWu {SIPs). Under um 
approach. EPA would ~tiDgU.iah 
betwee:n amiuKm.a o{ buardou.a 
aubatancea that are VOCa and ~te<i 
u PreQUIQrl of ozone. and comtituenta 
of the other NAAQS pollutant&. For 
ex.ample.. &mialioaa of caaatituenta o{ 
particulate matter would be comidered 
"1ubjec:t to a pemlit or coatrol 
regulation·· and. therefore. exempt from 
notilicmtion requirement&. .Eauuiom of 
individual VOC.. however. woWd not be 
comidind 1abjec:t to penDit or control 
regulations aolely becauaa they are 
~~Y controlled by f91Ulationa 
limiting total voe emiuiona. These 
emissions of individual voe. in 
amounta ect"al &o or in exceu of an RQ. 
coiuequently;wouJd be 1ubject to 
notification requirements. 

This approach. ii baaed on the 
recognition that for five of the pre.ent 
NAAQS (sulfur dioxide. particwate 
matter. nitrogen oxides. lead. and 
carbon monoxide) the standards in each 
cue are baaed on the evidence of health 
effects of thote emiuiona. Jn CODtruL 
emiuiona of VOCa are regulated. baaed 
on their ructivity and comeqUlllt 
contribution to the c:rutioa of Ullbieat 
oz.one levela for wbicb NMQS bave 
been .. L In .. ttina tbe osooe NAAQS or 
ntablishins emialion Umitatiom for 
VOCJ. no CODJideratiOI) WU Jiven to 
any ditec:t health effecta of ambient 
concentrationa of total or any 
C:OJUtituent voe. ~ • result. 
interpret.in& voe amiuion limitatiou to 
subsume ccmeidaration of the poutbl• 
health effec:ta of c:omlitaenta appean to 
be inappropriate. uam, tbia 
interpretation. a aubttance would be 
conaid.eNd federally permitted ii it ia a 
corutituent of. and. therefore. limited by 
resulation1or1tandardt for. any of the 
five rollutants enumerated above. but 

not if it ii limited by standards for 
voe.. 

Reportable quntftin for the PUJ'POM 
of Niene nottftcation requirema:ita an 
establiahed to mnre appropriate 
raponn to epiaodic releua of 
baardoUI nbltanc:a tbat have 
potential adnru bulth and 
envircmmcntal &ffecta. A larp rei .... of 
an lndtvidual voe iD a quantitJ equal to 
or ill a:xedl o! ~ RQ may t» wUhi.A 
total voe emjyjM wmta gel m.I)' 

mab. nesliail>1e ccmtribiitioa &o oaaae 
form.adon. which ia affeci.d by 
pbotochamic1l coaditioaa. me~. 
IDd th• c=m~ of otbe: voe 
eourcm. s.M:h a re1eue may, 
nonethalna. potclUally eaclanpr 
human bultA beca111e of Uae toxidtJ of 
the individual IUMt&Dca. 

For example. under CAA MCtion 111, 
EPA establiahed controls on the Nbbtr 
tire manu!actari:Da indmtry thmtins 
voe -.-iam for a medhmHiud 
plant to appraxim.-taty 400 tom per
yea.r. ar aboat l.l &am pm- day. 
Prw' iijunt voe. emitted in the 
manllfacmriDs procea .,.. whitt 
aaaoline a:nd petroleum napdia. Toluene. 
xylene. ketonn. and •tet"s are alto 
UMd throughout the industry. (48 FR 
Z81S. 5-ptember 15. 1983.) A release cm 
one day of m RQ or more of ant of 
these voe constituents. such •• 1000 
pounm of toluene. altbaagh within the 
total voe releast limit of 1pproxim1tely 
1 ton per day may pan a thnlat to 
human b.Hlth or the envtracunent 
beau.e tbt total voe limitation iJ 
baaed on controlling the formation of 
ozone. and not on the toxicity of toluene 
or another of the voe emi11ion 
constituents. The Agency would t&ke the 
position that interpretina NSPS or SIP 
voe emi11ion limitations to 1ub1ume 
COJUideration Of the po11ibJe ha&lth 
effects of such voe coa.atituenta. and 
ther9by exempt them from DOtiAc:aticm 
requirezmnti. ii iDapproprtata. Tbua. 
!PA would reql&ire notificadcm ol 
releun of voe coutitumta m amounts 
equivalent to or sr-ter tbaA an RQ 
under the NCOnd approech. 
~a third option. EPA could interprat 

the CAA federally permitted release 
exchwon to apply only to re1eua tbat 
an 1ubject to· a CAA permit or control 
,..W.tion and that an eitba tba 
"ro11tine" emiaiom-for wbic:h the permit 
or caatrol ,...U.~aa wu dl'ilMd or tn 
complianct with a apedflc 1tandard for 
releaH of tbat subswu:e IJ*lfted tn ih. 
permit or rqulatica Unpenmtted. 
DODl'OUtint reJeaMI would iDchKle 
apseta from such deYicet u pretllll"I 
nleaae nl• ... storap tank nactor 
nuels. or sudden reluan from velve 

IDd pipe NJ)tw'a tq&aipmat f&ilw.. 
IDd eJIMl'llDC)' ·~ and &luatdowQI 

IPA request.I cam.manta OD U... 
altemativu for daOnina the 8COPI of the 
air raiuae ax.amp~ ~Hy, EPA 
nqu.ta c:ommau1 ~ 
rwluMt of mooe pnc:unon (VOCJ 
conatituenta from NiMNt of 
ccnwttta&nca of other catesancal 
polla&.uta coatro.lled by NAAQS. EPA 
a.l8o ii totic:itial n • r cm a.. 
"routine" n. ""mmrOlltma" diatiJM:lloft 
ud the aeed to d&fiDe "1"0Umae .. in 
terma lo specUic amiNion point.I or 
circumltu.c-. and IOlidta COIWMfttl on 
what emialiaa pointa liov.ld t. 
iDdud.ci. ID addlUOD. !PA is coocamed 
that the !rst approach m&J IHd to 
0Ym11pw l:iiai of roatine nlenet subject 
to .o.qute control under uistinl 
NllYatorJ or JM"Dit limits that c:oald 
divert NIOW"Cll from rein .. reqairias 
Im.mediate respaue. EPA eoliats 
infonm tion on tbe number- of fadlttia 
&ad types of rel11 ... thstwoaid r.quire 
reportins llDdt!f U.. appt u.di:n ud 
tbe rn- of Nieu• cbtwaald be 
excluded ander tidl.r apptoec:b. 
particalariy With rnpect to ay 
potentially dansmnza r-.1 ..... dwt may 
be axcluded. 

ID addition. the National EmialioD 
Standards for Huardolll M PolluLmta 
(NESHAPsJ limita for radioc.ucJ.ida are 
health-based amw&l limita. wherau 
radionuclide RQ• are reporting tnaera 
ba1ed on Zf...bour rele.ueL The Apncy 
will require a report ii an RQ above any 
annual NESHAP limit ii reJeased in a 
24-hour period. Th.t Asency reque1t1 
comments on the number of f1cilitiea 
ind type• of relcaaes that may require 
reporting., 

lnj.ction of Materials Rtt/otad to 
/Hnlopment o; Crude Oil or Natural 
Ga• Supplie•. The injection of material• 
related to the production of crude oiL 
nmturtl 1aa. or w.ter ii comiderwc! a 
led..ily pemUtted raleue if the 
Jnjec:tion mmtmiaJ ii •utborind 
spect6ally under applicable State law. 
Because it ii probeble that aD 
concaivatMe in;.ction moda ere not 
comidcwd in State lawa. EPA. in the 
preamble to the May :.S. 1983 NPRM. 
intarpreted the uctioa 10l(10J(IJ 
prorilioa to uempt only thoae ac:ttvitin 
OT mat9riala that ant autboriJed 

1 11..,,.. {If !M ftMI nilt .......... die RQ for 
11111 ... , ..... ,..........,... .. ~ 

Ml.....,.,.Ou~-..0~ llliat 
.n-i. &Mcma io IM,.,. 1..i ,....,Ml 
.... ., calllMI by the PeY1Md iwd 1:'t«le lQ '"°""" ~- T1lit ~I .. e.....&.lbl• 
llf ,.WC 111J I 0 ill a... l.G-'41D. U.S. 
lllwir.-..1 Pt I !liM /lt,f/ee'I. 40l M-...C. 
SW- Wvhi 1-. DC 3IMIO IDMilal .._., 
tmQ..aNJ. 
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tpedfically by State law. rather than 
tbOM that arw not prohibited by State 
law. Thia intm'1'Ntation tmW'91 that the 
appropriate authorttin have conac:ioualy 
comidered and intetional.ly authorized 
the injection ectiviti• and materiala 
that are to be exempt from notification 
requirement• end that the National 
Responn Center will be made aware 
immediately of the potential Deed to 
mpond to relHNt that have not t>.en 
evaluated previoualy by• permitting 
authority. 

EPA iltterpreta the MCtion 101(10)(1) 
exemption to apply only to thoaa 
matenala epecifically authonsed by 
State law to be UMd in ac:tivttin who .. 
sole pw"poM ia the production of crude 

·oil. natural 111. or water: the reeovsry of 
crude oil or natural pr. or the 
reinjection of Duida brought to the 
aurface from auch production. Some 
commentera objected to thia 
interpretation and inltead aupported a 
broader interpretation that would 
umnpt from CERCLA notification all 
materialt uaed in pa and oil Bald 
operations. The National Reaponae 
Center muat be notified in any aituation 
involvinl the ute of injection fiuida or 
materiala that are not authorized 
apedfically by State law for purpoaea of 
the development of crude oil or natural 
1u aupplin and reaultins in a release of 
a hazardoua aubatance in an amount 
µ,et equals or exceeda the applicable 
RQ. Thia will allow an immediate 
evaluation of the need for a mponse. 

Introduction of Poliutants into 
Publicly Owned Treatment Works. A 
releaae to a Publicly Owned Treatment 
Work• (POTW) ia subject to the 
federally permitted releaae exemption if 
the rele11e ia (1) in compliance with 
applicable categorical pretreatment 
standard• end local limits developed in 
accordance with 40 CFR 403.S(c). and(:?) 
into e POTW with an approve.cl. local 
pretreatment program or a f 403.lO(e) 
State-adminiatered local prosram. One 
of the commenten on tbe May ZS. 1183 
NPRM •uanted that tbe A.pncy 
broaden ita appro.cb to tbe POTW 
exemption to provide daat the dildwp 
be in compliance only wttb pneral 
pretreatment requirementa and not with 
1ite-tpecilic nquiramnta. The Apncy 
believn that for POTW to be 
con1idered .. federally pennitted." not 
only muat the bazardOU1 1ubatance be a 
pollutant IPKified in applicable 
pretrutment 1tandanil and the relea11 
of the pollutant be in compliance with 
the catesoric:al pretreatment 1tandarda. 
but the releaae also muat be in 
compliance with the local limlta 
developed on the ba1il of the 1it .. 
specific conditiona. becauae the 

catqoricaJ 1tandarda alone may not be 
adequate to addreu the iml)&ct of 
pollutantl on the POTW. l'bertfore. 
evan thoqb a releaM into 1 POTW ii ln 
comptiance with the cat.,mcal 
pretrtatmmt atandardl. the National 
RupoDN Center muat be notified if the 
rwleue uceed.s the local limitl by an 
RQ or mor.. becaUH the l"llHM may 
cauae interference with the POn\"1 
pr'OCIUn or may pua throqh the 
POTW to the navifabla watera. either of 
wbicb may re.Wt in a aituation reqW.rtna 
AD lllWICCf rapome. Thia IXemption 
applin only to induatrial UH!'I • 
diachUSinl to POTW.: a POTW ii 
nbject to CERCLA reportins and 
liability provtalom if ltl diacharp of a 
buardoua subltance vtolatn ita NPDES 
permit by an RQ or more. POTW1 mi 
not required to report bazardoua 
subatancn that are tra•elina throuah 
tha.ir collection l)'lttma in quantities 
that equal or exceed RQs: however. the 
induacnal uaer ii raponaibla for 
raporana eucb reli .... into the 
collection eyatem. 

Sactiona 307(b)(1) and (c) of the C:WA 
direct EPA to e1tabliab pretrtatment 
atanderda '"to prevent tbe dflc:harre of 
any pollutant through lrtatment worb 
• • • wbicb an publicly owned. which 
pollutant interfere• with. paues 
throush. or ii otherwile incompatible 
With 1ucb worb." 'IbeH MCtiOftl 
addrtu the problema created by 
diacharges of pollutants from· 
nondomeatic 1ourcet to municipal 
sewa1e treatment works that interfere 
with the POTW or pau through the 
POTW to navi1able waters untreated or 
inadequately treated. Pretreatment 
atandarda are intended to prevent those 
problema from occurrin8 by requirin1 . 
nondomeatic uaen of POTW1 to pretreat 
their w11te1 before diacbaflina them to 
the POTW. ln 197'1. Consreu amended 
MCtion 402{b)(S) of the CWA to require 

• 'POTWa to help replate their induttriel 
111er1 by ntabllahina local prosrama to 
ansun that indutrial men comply with 
pretreatment ttandardl. 

In •tabliahina tba national 
pntreatment Pl'Ofl'IJD to achieve thne 
pretreatment seal.a. the Apacy adopted 
a broad-b11ed rqulatory approach that 
ilnplamenta the atatutory probibitiOftl 
apimt pall tbroush and interference at 
two ba1ic levell. Tba ftnt ii tbroash the 
promalption of national catasonc:al 
atandardl that appty to cntain 
indu1rlal uet within Mlecttd 
catepria of induatritt that commonly 
diacbarp toxic pollutanta. Catesortcal 
1tandardl ntablilh numerical. 

• .,...Ina, ...... u .. *9 la ..ct la dm 
dill C' 111 H illcl1ldel -*'lie -- cluc:Urpa9 
llwrdoui -.aaw IO• POTW. 

tedmolOl)'~b&aad diacJwse limita 
derind from ID &aaaameDt of tba typ1ll 
and llllOUlltl of pollutant diadwpa 
that typically interim with or pua 
throqb PO'IW1 with MCOndaty 
treatment fac:illtia. 

ne potential for 1UD)' pua tbrousb 
or interferace problema depends not 
only OD the nature of the diac:barp but 
&1ao cm local c:aoditiom (t.f.. tbt type o( 
traatment procau aud by tba POTW. 
local water quality. POTW'a cbOMn 
method for baDdUna abadp). &Dd thua 
DHdJ to be addz.ued OD a c:ue-by-cua 
bui.a. Exampla of sw:h probJcm 
include dl8charpl ta a POTW that ma)'
couiat of polluwu1 not CD¥C9d by a 
cat81Drical etandud or from 
DODdomntic IOmca that IN aot in one 
or the indmtrial catesorie• re,ulated by 
the cateaoncal atandarda. BacaUN 
catqonc:al at.andarda IN atabliahed 
induat:y·widt. they C&DDOt couidtr · 
sit ... pacific conditiou and tberafcn 
may not be adequate to p1W9ent all pau 
throucb and intarferace nen for tbe 
1'11\ilatld pollut.anta. EPA 's Ceura1 
Pretreatment P.esulatiom (40 CFl Put 
403) addresa theta uua of concem. 
Flrat. 40 CFR 403.S(b) atabliaba 
specific prohibitiona that apply to all~ 
nondomastic UH1'I and are daisned 
f\Wd qainat common types of pollu 
discbarpa that may rnult in 
interfertnee and ]>Ill throush ce.s .. no 
diac:!wp of flammable. exploaive. or 
com>tive pollutanu). Second. 40 CFR 
403.5(a) ntabliaba a pnenl 
prohibition apinlt pall through and 
interference that serve• aa a backup 
standard to addrt11 localized problems 
that occur. in additiC'n. POT\\'1 must 
dive.lop and enforce apecific local limits 
a1 part of their local pretreatment 
programs to ~vent pau throuth and 
interference. POTW1 not required to 
develop pretreatment f>l'Olf'llDI alto 
muat develop local limita if they have 
recurriDa pua through and interference 
(lft 40 CFll 403.5{ c )). 

The pretreatment 1tandarda • POTW 
mer must mHt to claim the federally 
permitted releue exemption include 
both applicable national e1tf!Orical 
1tandards and standards established by 
local law u dac:ribed below. 
Compiluce onty wtth tha pneral and 
apedftc probibitiom (40 CFR 403.S(a) 
and (b)) or the pneral pretreatment 
resWatiODI ii innfft.daat to qualify a 
NlUM u federally ptrmittld. 

Only local Umitl applicable to the 
pollutant. developed in a~ with 
40 CFR 40U(c). and d~ to 
implement the pneral prohibition 
qainat interference and pa11 throush 
(I 403.S(a)). can qualify the rwlean of 
1ucb pollutant 11 a federally permitted 



re . The dn.lopment of local limHa 
under 40 CFR 40U(c) involves three 
baalc ltfPL Fnt. a POTW muat 
determine which. if any, o( t.ba 
pollutanta di.acharred by la lDdu.atrial 
uerw have a reuoa.ble potential to 
paN throush or lnteri•l"f with the 
POTW. For eecb of the pollutantl the 
POTW concludes may be of concern. the 
POTW must then determine the 
maximum amount of the pollutant It can 
accept (maximum beadworka loadins) 
and •till .PNftDt the occurrence of pall 
throu8h or interference. Flnally. after 
maxinaum allowable beadworka 
loa~ are determined for each of the 
pollutant. o( coac:em. the POTW must 
implement a system of local limit.I 
applicable to lndu.atrial users to aaaure 
that theH loadinp will not be exCHded. 

EPA believea that only local limits 
that have been developed baaed upon 
procedure• that evaluate the site
rpedfic charac:teristica and trettment 
capabilities of a POTW abould qualify 
the releeM o( the pollutant for the 
exemption. Such an extensive analyall 
i1 needed to aasure that pas• tbroush 
and interfertince problems do not arise. 
A diacharse of a pollutant by an 

E l UNr iD c:ompliaace wtth • 
1 t not desitned using these 
p urea may not 1ddre11 the 
statutory probibitiona a1aimt pa11 
throusb and interference or provide the 
requisite degree of enV'ironmental 
protection to qualify for the federally 
permitted releHe exemption. 

Thus. a release that exceeds by an RQ 
or morti an lpplicable catcgoric:al 
pretreatment standard or a local limit 
developed in accordance with 40 CFR 
403.S(c) muat be reported. Moreover. the 
absence of a categorical pretreatment 
11andllrd or a local limit for a specific 
pollutant precludes coverage for 
releases of that pollutant under the 
federally permitted release exemption. If 
an indu.atriaJ user releu.. an RQ or 
more of a buudoua aubatance into a 
POTW that baa not Ht a local limit for 
auch 11ub1tance. oiJor wblc:h then i.t 
no limit based on a cat...,.;cal standard. 
then the release i1 not fedaally 
permitted and ia subject to CEllCLA 
reportina and liability proviaiou. 

Furthermore. the rele&1e of a pollutant 
to a POTW only would qualify for the 
federally permitted releue exemption if 
(1) the POTW bu a local pretrutment 
P1"0IP'&Jll approved by the "approved· 
authority" (u defined in I 403.3(c)). or 

tate. iD lin al the muaieipality. ia 
mentma a pretraatment Proaram 

t POTW pursuant to 40 CFR 
403.lO(e). 

Section 101(tO)(J) providn that the 
pretreatment prosram must be 
"1ubm1tted by a State or municipality 

for Ftdata.I approval." The Apney 
interprets thia provilion to mean that 
the prosram not only must be submitted 
for approval but muat be approved. A 
1trlct readina of the statutory laquqe 
would tJ. contrary to the expteued 
conpwNional intent that diKharpt of 
buudous substances into sewer 
1y1tema qualify a1 federally pennltted 
meaM1 only if they &n authorized 
under a pretr'latment prosram (S. Rep. 
No. 811&. 98tb Coni- Znd Saa. 41 (1980)}. 
n. fact IUt a POTW baa .ubmined a 
prosram for approval does not 
~ IDNJ1 the prosram ii 
adequate to control the introduction of 
pollutants from nondomestic uaen of the 
POTW. Sucb a prop-am may not be 
approved by the approval authority dut 
to major deficienci ... For the dite.harp 
to be a federally permitted reltaae. 
tDIJ"l!fore. it muat be specifically 
resul.ated in an approved prosram, a 
prosram that the approval.authority hH 
determined ii conailtant with the 
federally mandated minimum standard. 

Alt approved prosram may be (1) 
dntaned and implemented locally by a 
POTW and approved by eitblt' EPA or 
an EPA-approved State prea"Htment 
proeram. or (2} dnigned and 
implemented by an EPA-aj)proved State 
pretreatment program.. EPA approval of 
a Stlte pretreatment~ pursuant 
to HCtion 402(b) of the CWA would not 
automatically qualify a releeM to a 
POTW ill that State as federally 
permitted. The local pretreatment 
program mU1t be approved either by 
EPA or by an EPA-approved State 
program. Generally. EPA approval of a 
State pretreatment program merely 
changes the approval authority for the 

· POTW p:osrams from EPA to the EPA· 
approved S~ate pret.··eatment program. 
The approved State baa pri:n&ry 
mpomibility for requirinl local POTW1 
to~ and implement a 
prwtrtatmmt pro,ram to ,..W.te UMtl 
ctinctly. Tbt fact that a State 
pretreatment program baa been 
approved by EPA does not in and of 
itself cbanp the quality or approvability 
of local POTW Protnml· POTWa in 
approved Sta tee would still need to 
develop local pr.trNtment p~ 
and receive pretreatment pz'Oll'am 
approval if they have not done IO 
already. Thu.. to satisfy tht ftdaraily 
permitted rel1111 exemption. indiYidu.al 
approval of each POTW pretreatment 
prosram ii neceuary (except for a State 
•dmimltared f 403-10(1} PJ'011UJ'U 
dllCribed-btlow). 

Section 403.1.0(t) allow• the State in 
lieu of the POTW to a11ume 
mponaibility for dntlopin; and 
implementtnc POTW pretreatment 
prosram requirements. Because the 

I 4CXJ.10(e) prosrwm m111t mHt the same 
standard u would be req\lind for 
Pr9tr.tmct prosrama developed by a 
municipality (1403.a(O). EPA believe1 
that tbt I 403.lO(e) propma are the 
State pretreatment Pl'O(P'aJm Coqrn1 
intended to in.clude under HCtion 
101(10)0). 

lzt the event that a State'• I 403.lO(e) 
prosram does not extend to all ita 
POlWa. only tbOM releaNt lo POTW1 
for which the State baa implensented tbe 
~tnm2t prognm pursuant to 
I 40UO(e) would qualify u federally 
penmtted. U a POTW ia not rtplated 
dirlc:dy by ita State NPOF.S prosram. tbe 
POTW uvetthtlaa mmt implement an 
apPtOftCi local pntraatment program in 
order for the diacharae• of industnal 
men to qulify for the fedarally · 
permitted r9lt1H exemption. 

1n 1wnmary. for a releaH to a POTW 
to be subject to tha federally permitted 
release exemptioa. the rele&M muat be: 
(1) 1n COIDl'lianCI With applic:able 
cattsOftCa1pretreatment1tandard.a and 
local Umill denloped in ac=rdance 
With 40 CFR 403.S(c), and.(Z) into a 
POTW with an approved local 
pretreatment prosram or a 40 CFR 
403.lO(eJ State administered local 
pl"Op'am. 

One of the commenten on the May :S. 
1983 NPRM 1tated that discharps into a 
POTW are transfers between facilit1H, 
not "into tht environmenL" &bd 
therefore all diachargea into POTW1 
•bould be •~empt from CERCI.A 
reporting. The commenter's approach to 
deflninS "into the environmen_t" is not. 
consistent With the approach in today s 
proposal. To determine whether ils 
release ii federally permitted. therefore. 
an indu1t.riaJ user should measure its 
diacha.rp at the point t.IJe subatance 
leaves the industrial user's facility. In 
the cue or indirect dischargers. tbe 
reluM should be meaaured wben it 
leaya the diac:harpr'a buildin,. Mobile 
IO\lrC8lt abould meuura the diacharp al 
tbe point lt la releued into the POTW. 
wbkh will be •t the be1dworb in most 
caaea. lndustrial u.aers are not required 
undtr CERQ.A to conduct monitorina 
activitin cilfiarent from those required 
by the app!ic:able pretraacmeat proaram. 

/CaJllOa# of Socuce. Byproduct. or 
SJ*;ial NucJ«ll' Ma,.ria/. 
Jladicmudidn (which indudt IOUfCe, 
byproduct. and lpecial nuclear material) 
art lilted pnerically under aection lU 
of tbe CAA and an therefore considered 
bazardoua 1ub1tam:u under CERCLA. 
CERCLA Medon 101(Z2J(C). however, 
excludes frOm tbe definition of "relean" 
tbe dildwp of: 
eowa, ~ or special nudeer materiel 
from 1 nuclea: i!\CidenL 11 thOM terms are 
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de.llD8d Iii tbe Atomic f.Dero Act of 1~ If 
Ads mu. ii ll&biect to requi.r..-.nta with 
r.piecl to ftumaJ ptOtec:tiaD •tablilbed by 
the Ntldear Replatory Commi11ion under 
MCtioD 170 of ndi Act. or. for th• 1>\VllOlft 
of NCtton 104 of thil at!• or any other 
rwpoaM 1ction.. any ,._.. of ICNl"Ce. 

byprochlcl. or IJ*=i&I zndeer me tm•• from 
any Jll"Om9l1lll 1lte dn11D•ted ~ MCtion 
1QZ{•M1J or JQZ11) of t.b9.Uramum Mill 
l'~RadilbCID Controi Act of 1971 
[1JMI1lCA) ••• 

·It aaowd be noted that releate• of 
aomca. byproduct. or 1pecial nuclear 
matm'i&l &om procesaing 1ite1 
duipated under Ndion t02{a)(1) or 
sec:Uan ~a) UMI"ltCA are exempted 
from CERCI.A rnpon.M ac:Uon 
provUiona but not from reportins 
requ.i.rementa under CERCLA aection 
103. 

CERCLA section 101('10}(K) lncludn 
within the definition of federally 
permitted releaae. relea ... of aource. 
byproduct. or 1pecial nuclear material 
that comply with the conditiona of a 
Legally enforceable license. permit. 
fe1Ulaticm. or order iuued pursuant to 
the Atomic Energy Act (AEA). 
Therefore. releaae1 of aource. byproduct. 
or special nuclear material that exceed 
the licenaed or permitted levels by an 
RQ or more. and that are not excluded 
by •~lion '101(22). must be reponed 
immediately to the National Rnponae 
Center. 

Under the A.EA. the Nuclear 
Regulatory Commission i1 raponsible 
for i11uins licen1ea fOT the po11es1ion 
and use df 1ource. byproduct. and 
special nuclear material. States that 
have entered into an agreement with the 
Nuclear Regulatory Commia1ion (i.e~ 
Agreement States) are alao authorized 
under the AEA to issue licenses for the 
possession and uae of aource. 
byproduct..or special n.uclear material. 
Releaaes of source. byproduct. or special 
nuclear material in compliance with 
licenHt issued by tha Nuclear 
Replatory Commialiaa or Agreement 
States are federally permitted reluNt 
under CERCLA Ndioll lOl(tO)(IC). 

The regulations of tbe Nudur 
Regulatory Commisaioll coatain several 
important exemptiolll from their 
provisions. 1ome of which are baaed on 
the small quantities of material involved 
or the low levels of radioactivity tbe 
materialt emit. The Nuclear Replatory 
Commiuion has developed .. exempted 
quantities" for purpo ... of identifyin& 
facilitin that ar. not subject to 
Commi11ion licenainl requirements. 
TheH quantities are smaller than the 
radionuclide RQt and. therefore. 
releases from these facilities will not be 
reported under CERCLA. Ntvertheleu. 
thesf! rele:iH• are not federally 

permitted under CERc.A and. therefore. 
these facililln a.re M>;ect to the 
CERCLA uction 101 liability pt"Ovition1. 

Some relHMt of IOU!"Ce. byproduct. 
&Dd special nuclear material may 
comply with licemn. permits. orders. or 
regulationa issued aDder the AEA 
throu,h provisions admilu.tered not by 
the Commiaaion or its Apeement States. 
but-by DOE. tbe Oepanment of Defeme. 
ar EPA. For examiile. DO! pam fta 
radiation protection 1ct:tvttin under the 
AI!.A by a Mri• of mtema.1 orders. 
When aacb ordert an iuued midar 
DOE"• AP.A authmitJ Uld rel ..... of 
aomca. bJprod=t. or tpeCial nuclear 
matertal are in complianQ with the 
applicable order(1). thase r1lea1n are 
ftdeslly pennttted under aec:tion 
101(10){K).1 The Department of Defense 
i.uu" regulations under tbe AEA 
s<>veming weapom and reactors within 
its juri1dic:tion. and EPA iuues 
rwgulationa wider the ALA for certain 
operationa involrin& radioactiva 
material ( e.1~ 40 aR PartJ 190. 191. and 
192). Releases or somc:e. byproduct. or 
special nuclear material In compliance 
with these regula tiona are a1ao federally 
permitted under section 101(10)(K). Ally 
release that i1 an RQ or more above 
federally permitted levels. however, 
would be subject to tbe CERCI.~ 

.notification requirements. 
Further clarification is needed 

regarding the applicability of the 
definition of federally permitted releues 
te> a founh catqory of radioactive 
material called naturally OCCWTin8 and 
accelerator-produced radioactive 
material (NARM). The ALA live~ DOE 
broad authority to control ita radiation· 
related activitin and to protect public 
hulth and safety and the environment. 
This authority applies to activities 
involving NARM. a1 well a1 activities 
involving source. byproduct. and spec:W 
nuclear material. CERc.A NCtion 
lOl(tO)(K) ref.._ bowevu. only to 
releaMI of IO\U"Ce, byproduct. and 
apecial nuclear matmal. Tbua. It 
provides no ba1il for exemptilq DOE's 
NARM releue1 fram CERCLA'1 
reporttns and liability prcmlions. 
Furthermore. the AE.A currently does 
not ,;ve authority to the Nuclear 
Rqulatory Commtnioa to UcanN 
NA.RM. only eoarce. byproduct. and 

• U8lllr .. DOI ill-• ........ llOllL 
prowi1la ol IM "'"'81 DOE Wtila mt•l ud ....., ........... ~ .. .,,..,_ 
llllO OlllllNCtl .......... wttll ....... .... 
CICllft10n ol DO! flCilltill I .... C71l ~z. 
~17U10Mll(b)~., ...... of dleir 
~·- llllO biadllll .......... i11110•"*'8 
oldie DOE Clrdlrl a.- bUdll • tae •••I .. 
11111 "91'9*' ol DOE fec:illnee 111d .,. eftfcnNble 
by 00£ Oft Ille ...... ol dll laclilJ ........... , ud 
opet1 UOft CIDl"l'Ktl. 

special nadaar material. Althoqb 
Alr'temtnt States may rtplate NAil.Ji 
t.bia replatory autboritJ iJ not fedenlly 
derived. Tbef'efon. rtleasa of NARM 
an not comidered f ldtrally permitted 
under Mdion 101(10}{K). CertaiD NARM 
reluNS are. however. c:onaidered 
federally permitted UDder other 
CERCLA Hctiona. For example. air 
menn of HARM thAt are iD 
compliance wttb NES.'iAPI an federa.lJy 
pennitted mider MdiOD 101(10)(}{). 

In mWna thiJ ftndina with l"Hpect to. 
NARM and the definition of federally 
permitted l"llHMI in Metion 101(10)(JC}. 
tbe ApnCJ wiabes to dif!ereatia te 
between NARM. aoarce matmal. and 
byproduct material. Both IOUJ'CI and 
byproduct material are deftned ander 
the ALA to include Cl!"tain natarally 
occumoa radionuclida Specifically. 
source matenal ii natw'al W'Wum. 
natural thorium. or ores that contain Q.D5 
percent or mort {by weisbtl or utwal 
W'&Dium or thoriam. Byprodllc:t material 
it def!ntd to iadude naturallr ooc:mrinf 
decay product.a of urani'l:lm or tbortum 
wben those decay producta ant 
anoc:iated With mill tailinp. Tbe 
exclusion of NARM from the da&itioa 
of fedarally permitted rtie .... 11Mer 
section 101(10)(1') applin only to thOMll 
n1tarally oc:cumn, radionuclidn that 
do not qualify u either aoarce or 
byproduct material. For example. 
naturally occurrina radium uaad in 
medical and well loainl devicat does 
not meet the definition of source or 
byproduct material and. therefore. 
release• of radium from th"e 'devices 
does not qualify for the reportina • 
exemption under sectlon 101('10)(K). 

All of the commenten on the 
radionuclidei exemption felt that 1 
broader exemption it wa~nted. Some 
coomenters 1uaested that reporta of 
releases currently required by the 
Nuclear Rqulatory Commission an 
1ufficient and comprebenlin because 
they enable the Commiuion to 
determine the need for and the 
adequacy of response. Thne 
commentera f11t that any additional 
repom to tbt National Response Center 
would be an unnece11ary burden. EPA . 
expects that most ...i ..... tnvolvm, 
radionuclida will be excluded from the 
definition of releaH. will be federally 
permitted. or will hrlolvt a quantity 
smaller than the RQ. {The Apncy 
published a rule that proposed RQt for 
radionuclidn on March 1&. 1917 in 51 F1l 
8112: theH RQs are beins revised and 
the Asenc:y expectJ to publith final R<il 
for radionuclidn in 1-.) EPA beUev• 
however. that the reportint 
requintmenta imposed on the remainina 
releaset of radionuclides. including 



Federal Rfiister I VoL S3. No. l:Ja I Tuesday. July 19. 1888 / PropoMd Rule• 

.,.. not aub;.ct to or in campl.iance 
with applicable pennita. rwsuJ,atioaa. or 
orders. are es1eatiaJ to m.ittaate the ri•1' 
to public btalth or welfare or the 
environment posed by 1uch Nieaaes. 

m. Notiflcatioa far Certain T)'pel of 
a.1u ... 
A. Jn General 

Thia HCtion addresaes antral 
recuniDI questions not rel11ted 
1pedfically to the definition of 
Mfed8nlly permitted releaM" but that 
a.riN under the CD.Cl.A MctiOD 103(a) 
rtpartiJll requilwmanta. One aucb 
question involvn releaset to BJ11ineertd 
1tructurn dcsiped apecifie&ily to 
prevent material. from reac:bin8 the land 
1urfaca. The iaue• involve borb 
interpretation o! the pbrue "releaae into 
tbe enviroJUDenl" and the 
appropriateness o! CERCLA noti!lcation 
requiremezlta for reltaMt to auch 
llCGDCilry containment devices. The 
~r:y aolic:ita commenta ou the 
followtna iuues. 

lZJ the pnamble to the April 4. 1985 
fi.oal rule adjusting RQs for 340 CERCI.A 
buardout aubatance. EPA atated: 
~ Hasardoua eub•tances may be relHted 
~to the envuonmer· evu if they remaiiD 
cm plut oi iutallation lfOunOL Exampln of 
such reluln an •Pilla from l&nU or valvn 
a11to c:.oncnte pads or into dltchn optin to the 
outside aid. releaaes &um pipn into open 
lqooru or ponds. or any other dilcharps 
that •N not wholly contained withln 
buildinp or atNCIUfft. Such • reltallf'. if it 
occun 111 a ~ble quantity (e.g.. 
ev11pun111on or an RQ 11110 the air from a dike 
or conc:rere pad). mus1 ti. reported urn:lr.r 
a:.RCl.A. °" the other ba::i. nazatdou1 
nbti.nces lnl)' be spilled at 1 ;ilant or 
iN111llation bi:t not enter d1e env;ro~::iant. 
e.1 .. whrn the 111batanCf! 1pil11 on10 the 
conaelr finor of an enc!ond manufoctunna 
plant. Sue!! 1 1p1ll would need to be ntported 
oaJy u tb• IUbtllnC4fl wen in IOlrle Wlf IO 
lea\ .. the tnaildi111 or stnACtl&l'S in a rwponable 
cr-ntity. (Note.~ ...... Uaat UM faders! 

. pctnlDOl may still retpoad ud rKO¥W 
coeu wbare thlf'I ii a tlftalnlld r.lnte iDIO 
die nvirDNnint.) 50 n U4U. 

1n app!Yifla the pbrue '"into t:le 
en,;ronment" l:> r11leua to aecond1uy 
coatairunen1 de,·icn. EPA bcue\·e• tJwr 
a releHe WicU a builci1q or l&nacture it 
not a releatae "into the emironmenr 
wilea1 the spilled substance leaves the 
buildina-

On one band. a relea•c to a tee0nda:y 
ccatainment device that ii not wholly 
contained and th~t it located outside of 
a buildinl or st.-ucture i1 "into the 
eJwironment." Examples of rele11n· to 
such de,rices that Uluatrate both the 
potential for a seriou pmblcm &:2d an 
e:Usting serious 1ituation h.ve beta 
brough: to the Ascnc)"s attentipn. Theae 
inclucc 11 releas~ o( hydrochloric acid to 

a dike that would have overllowtd in a 
beavy rain. and radioacUve 
contamination of water supplies 
apparently reau.lU:ia fro~ an improperly 
fwu:tioci:il MCOndary containment 
device at a nuclear facility. 

On the other hand. it hu been 
IURlffttd that where •namnred 
1trw:turea an open to tha air. rele11et 
into IUCh •truc:tura should be exempt 
from CD.a.A notification unlna an RQ 
or mo,. of the subltanc:e rnchn any 
srowid or 1u.rface waten or land aurface 
or naporata into the ambient air. 
R.Je .... to auch •tnM:tlln• may include 
such occunencu u m•ua onto 
CODCl'lte pada. NCODdary containment 
devic8I with .Wed noon a:ound 
atorqe taDka. or drip pea UMd. to catch 
minor bON or line drainqe. · 

The Apncy ia interested in NWvina 
commentl and data diacunq th• 
drc:um1tancea under which immediate 
notification of releues.iDto aecoadary 
cont&inment devicu wowu not provide 
DMfW information for Federal retpoDM 
pmposn under CERCLA. EPA ii 
puticulariy interested in information on 
the •ianificance of the issue. 1pedfic 
exampln of procedures followed where 
there it a rele11e to a 1eCOndary 
containment device and technique• used 
to pre\·ent rctleaaes from 1uch de~;ce1. 
data diacussing the integrity of 
MCOD~ry containment davicn. and 
•uuesuona on the appropriate means or 
•liminatins any 1uch wmeces1&ry 
reporting. lf Cie Agency decides to 
exempt from a:RCLA notification 
certain releases into secondary 
containment c!e\ices. a demonatratlon 
may be required tc show that the device 
ia tufficicntly protective and rtUable. 

B. PCB Wast1 Di:>pc1aJ 
A HCond i11ue concemm, dtc 

ntce11ity for section 103 notification is 
whether approved poJychlorinated 
btpbenyl (PCB) diaponl by incineration. 
landfillina. or alternate methoda needa 
to be reported 11 a releue under MCtion 
103. Because PCB dilpoMl approv&la 
uder tbe T~c Subltanc:a Control Act 
('TSCA) ~ not included in the CERCl.A 
uction lCl(lOJ det!n!Uon of federally 
permitted releua. EPA does aot believe 
tbat it ba1 the authority to apply that 
exemption to 1uch appronla. 

At the same time. how.vu. !PA does 
aot believe tbat notiftcation Wider 
MCtion 103 of CDCl.A providn any 
1ipificanr additional beneflt ao lona 11 
the di1po11l !1&cility ii ii: 1ubltanti&l 
compliance with all applicable · 
NSUlation• and approval condiUona. 
'l1te PCB regulatioca Wlder TSCA. 40 
CFR Part 111. rl'f""- u~ll or 
operaton of PCB di1poaal facilities. 
incin1ra1ors. chemical S\'a°1te landrillJ. 

and hish emduc:y boiltn to obtain 
written EPA appl'0¥11. baaed on 
compliance with detailed ttc:hnical 
requirements dniptd to eaaure proper 
diapoaal. 0-for. accepttna PCB wutn. 
The TSCA approval Proc:eta ii dHilfted 
.to emure that the o~tion of PCB 
disposal !adlitin don not pnttnt aa 
umeuonable riU: o! inliu, to baalth or 
tbe envtronmellt from PCBs. Jn addition. 
40 Cf1l Part 791.Subpart J. req1lira PCB 
dilpoN1 facility owaen or operaton to 
monitor carefully the facility' a inventory 
and operabcm. maintain detailed recordl 
for perioda o! S to 20 year1. and report 
ami8r cerwn c:ircum:canca. The TSCA 
Nplationa provide the Federal 
pernmant with the infonution 
neceuary to determ.iae whether an 
timerpney ~nae to a PCB disposal ii 
required. Today'• propoa&l not to 
r9quire CERCLA rtportinl for EPA· 
approved PCB dilpoa&la ia comiatent 
with the overall objective of the 
CERCLA notification r9qUiNments. 
nw.fora. EPA will not requlre 
Nportiq under HCtiOD las(a) o( the 
aJ)l'roved. proper disposal of PCB 
wutu into a dilpo1alfac:iliry. The 
Alency requests commeots on thil 
propo1al to exempt administratively 
thne releun from CERCLA 
notification. 

A party mpomible for a releue of 
JICB w.,te1 that need not be reported 
under CERCLA. however. remains liable 
for the coeu of cleanini up the ·releHe 
and for any natural f9so~ damaae• 
caused by the ntleue. fa addition. 
where the di1poser knows th3t the 
facility is not in compliance with 
applicable rqulatior.a and approved 
conditiona under TSCA. di1poaa I of an 
RQ or more of PCB wute mu.1t be 
reported to the National Response 
C.nter.1.ikewin. 1piU1 and accidents 
occurrina durir4 di1po1al aad outside of 
tbe approved operation IJld tbat rnuJt 
in releua of an RQ or more of PCB 
wa1r1 mU1t bt reported to the National 
Re1ponse Center. Finally. PCB releaHa 
or an RQ or mon from a ?SCA· 
epproved Cac:ility (11 opposed to 
dilpoaal into such a fadlit)•) must be 
reported under CERCI.A. 

IV. m.cbarpt 110 POT\V-1 

Tbe Apacy l'KOpli%n that the 
nplation implamentina CWA NCtion 
311 for hazardous nb1tance dilcharp1 
must be reviMd to be COQ1i1ttnt wilh 
tht Afency'1 retulatory approach taken 
under CD.Cl.A Mction 101(10)0). Under 
CERCl.A Hdton l01{tO)ffi. an lndinct 
diac:barp to a POTW must bt 1ubitet to 
IJld in compliance with catqOrical 
·pretrHtment 1tandatdl and local limits 
applicable in an approved lOCMI 
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pretreatment Prosr&m (1ee ditcuHion 
wider Section m of today'• preamble). 
All indirect ditcharwera. ie" both mobile 
and t1tationary tourcea. are 1ubject to 
the Ame requirements for their 
ditcharps to be considered federally 
permitted releaaeL 

Under 40 CFR 117.13. mobile sources 
ditchargins industrial w11te are not 
1ubject to CW A s~tion 311 coverage if. 
the mobile source haa contracted with. 
or otherwiM received written 
permiuion from the POTW to diachal'8• 
a dnisnated quantity of industrial 
wute treated to comply with effluent 
limita tiona (under CW A NC ti on.a 301. 

.302. or 308) or pretreatment 1tandarda 
(under CWA section 307). lndirect 
dilcharaen are not addressed under 
l 117.13. Paragraph (a) oft 117.13 w11 
reterYed to provide the conditions under 
which indirect discharges are subject to 
CW A section 311. . 

Tbe A,ency i1 proposing to amend 40 
CFR 117.13 to 1tate that indirect 
diacb&J"les are not subject to HCtion 311 
coverase if the indirect diach&J"le ii in 
compliance with applicable cateterical 
pretreatment 1tandards and local limits 
developed in accordance with 40 CFR 
40'U(c) and i1 into a POTW with an 
approved local pretreatment program or 
a 40 CFR 403.lO(e) State administered 
local program. EPA a!so is proposing to 
revile paragraph (b) to apply the same 
conditions to mobile 1ources 11 would 
be applied to indirect diicharses under 
paragraph (a). The Asency requests 
comments on 1hi1 propo1al. 

V. Replatory Aaaty ... 

A. Executive Order No. 12291 
Rulemaking protocol under Executive 

Order (E.0.) 12291 requires that 
proposed iqulations be classified a1 
major or nonmajor for purposes of 
review by the Office of Management 
and Budjet (OMB). According to E.O. 
12291. major rules are replatiom that 
an likely to reault in: 

(1) /vJ annual effect oa tbe ICDDOIDY of 
noo million or mare: or 

(2) A major incr .... ta OOlll or pric:n for 
coftlW!lers. indiYidual lndmtria Federal 
StatH. or local tovemmnt qenc:ieL or 
posraphic f'lliona: or 

(3) Sisniiicant adverM effects on 
competition. employment. illvesanent. 
productivity. innovation. or Oii th• ability or 
United Statn-baaed enterprian to compete 
with foreip-baaed ent•ri>riHI in domestic or 
8JtllOft markets. 

Today's replation i1 ncmmajor. 
btcaun adoption of the rule will result 
in zero co1t1 and will not cause any of 
tba 1ipificant adverM effects 
mentioned in (3) above. The Backsround 
Document for the Proposed Regulation 
on Federally Permitted Releases. 

•.vailable for impection in the public 
docket. ahowt that the proposed rule ii 
simply a clarification of exittint 
1ta tutory requin!mentL 

This rule ba1 been 1ubmitted to OMB 
for rev;ew, 11 required by E.O. 1%291. 

S. !UtgulalOry Flexibility Act 

The Retuiatory Flexibility Act of 1980 
requires that a Rea'ulatory Flexibility 
Analyait be performed for all rules that 
are likely to have e "1igl1ificant impact 
on a 1ub1tantial number of 1mall 
entitiea." Today's propoNd rule i.a not 
expected to significantly impact small 
entiti .. because the rule propoH9 
•imply to clarify tbe exil~ 1tatutory 
requirement. EPA certifiH. therefore. 
that thi1 proposed replation will not 
have a 1ignificant impact on a 
1ub1tantiaJ number of 1mall entities and· 
that a Retuiatory Flexibility Analysi1 i1 
not required. 

C. Paperwork &duction Act 

There are no nportiq or 
recordkeepq provisions included in 
th.it propoaed rule that require approval 
from the Office of Manqement and 
Budjet under HCtion 350f(b) of the 
Paperwork Reduction Act of 1980. 44 
U.S.C. 3501et1eq. 

List or Subjects 

.fO·CFR Part 111 

Hazardous Sub1tances. Penalties. 
Reporting and recordkeepina 
requirements. Water pollution control 

40 CFR Part 302 
Air pollution control. Chemicals. 

Hazardous material• transportation. 
Hazardous 1ub1tances. 
lntel'lovemmental relations. Natural 
raources. Nuclear materials. Pesticides. 
and puts. Radioactive materials, 
Reporting and recordkeepins 
requirements. Superfund. W 11te 
trtatmct and di1pol&l. Water pollution 
control 
4DCFRPart3fl! 

Chemical accident prevention. 
Chemical emeraency preparedness. 
Chemical.a. Community emarpncy 
respon1e plan. Community filht-to
know. Contin&ency plannina. Extremely 
hazardous 1ubatanc:n. Hazardous 
1ubatanc:u. Reportable quantity. 
lleportins aJMi NCOrdkeepina 
requimnents. Tbrabold Plannina 
quantity. 

Dated: July 11. i-. 
LeeM.,,..._, 
Adminbtl'DIOI'. 

For the reuona Ht out in the premble. 
It ii proposed to amend Title 40 of the 
Code or Federal RllUiatiom a1 folloWa: 

l'Aln' 117-DET'ERMIHATION OF 
REPORTABLI QUAHTmES FOR 
HAZARDOUS SU8STANCU 

1. The authority citatioc for Part 117 ia 
reviled to read u follows: 

Autbority. 33 u.s.c. 13:1 ud Ull. 

Z. Section 117.12 is reviled to read aa 
follows: 

f 117'.12 fLJplnt A) to dle"-VM'""" 
...... ...., ..o£S '*"'"'-

(a) This replation does not apply to: 
(1) Dtlcharps in compliance with a 

permit under aaction 402 of the Clean 
Water Act 

(2) Discharrn relulttna from 
circumttanc:ea identified and reviewed 
and made a part of the public record 
with respect to a permit iasued or 
modified under section 402 of the Clean 
Water Act. and subject to a condition in 
IU~permit or 

[3) CoaWiuo\11 or an-....'l'd 
intermittent cl.iac.h.arpl from• point 
source. identified in a pernlit or permit 
application under MCtion'W of the 
Clean Water Act. which are ceUMd by 
events occuning within tht ICOpe of 
relevant openting or treatment 1y1tems. 

(b) A diacha1'81 ii "in compliance wi· 
a permit ia1ued under MCtion 402 of th 
Clean Water Act" if the permit contai .. 
an effluent limitation specifically 
applicabale to the substance dischal'8ed 
or an effluent limitation applicable to 
another wa1te parameter that has been 
1pecifically jdentified in the permit as 
intended to limit 1uch substance. and 
the discha1'81 i• in compliance with the 
effiuent limitation. · 

(c) A dilchal'8e re1u!ts "from 
circ:wn1tances identified and reviewed 
and made a part of the public record 
with respect to~ permit i11ued or 
modified under section 40Z of the Clean 
Water Act. and subject to a condition in 
1ucb permit" where: 

(1) The permit application. the permit. 
or another portion of tbt pubUc record 
contain• documents that 1pecifically 
identify: 

(i) The 1ub1tanc:a and the amounts of 
1ub1tances: and 

(ii) The on,m and source of the 
1ubatancu: and 

(ill) The tnatment that ls to be 
provided for the dildiarp either by: 

(A) An on·•ite treatment l}'ltem 
aeparate from any tnatment sy1tem 
trtatina the permittn'1 normal · 
di1cbarwe: or 

(B) A treatment 1ystem m.t It 
dniped to treat the permittee'1 nomll 
diacharp and that is additionally 
capable of tnatfat4he identified amount 
of the identified 1ub1tance: or 
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(C) Any combiutioD of th above; 
ud 

(Z) The pennit containa a requirement 
that the 1ub1tances and the amount• of 
the-1ab1tueet. 11 identiftttf in 
1117.U{c)(t)(i) and 1117.lZ{c)(l}(ii}. b. 
tre1ted pursuant to f 117.12(c:)(l)(iii} in 
the 1vent of an on-1ite releue: and 

(31The treatment to be provided ii in 
place. 
~A dlscharge ii • "continuou or 

utidpated intermittent" diacbarse 
'"from a point aoun:a. identified in a 
permit or permit applicatiozi under 
MCUon 40Z of th• Qian Water Act. .. 
anc! •caUMCf by events occurriDI within 
the tcope of relevant operatiq or 
treatment l)'ltems". whether or not the 
d.ilcharge i1 in compliance with the 
permil if: 

(1) 'Ibe huardom 1ub1tance ii 
dbc:hupd from a point tource for 
which a valid permit exiltl odor which 
a permit application hat been 1ubmitttd: 
ud 

(%} n.. dl.cberp ol the huardou. 
aubttance results front 

(i} The contamination ornoncontact 
-cooling water or 1tonn water. provided 
fiat 1uch coolinf water orato.rm water 
I', not contaminated by an onsite spill of 
a hazardous .aubttancr. or-

{ii} A continuous or anticipated 
intermittent disch&r1e of procesa waate 
water. and wh.,. the discharge 
orilinatn within the manufactarins or 
treatment s)'ltems: or 

(iii) Azl. upa~ or failure ora treatment 
system or of • proce11 producing a 
continuoua or anticipated intermittent 
dischafBe where the up1et or failure 
results from a control problem. a system 
failure or malfundiou. an equipment or 
system startup or shutdown. an 
equipment wash. or a produdion 
schedule change. provided that such 
upaat. or Eailw:a ii not caund by u on
aite spill of a hnardou Rt.tuce. 

3. Section 117.13 i& ravWed to r.-l u 
fDUowa: 

I f17:U Applm., te ... a.,.111 .,_ ...... -.. 
(a} Theta replatiom apply to ml 

dfscharses of reportable quantities to a 
POTW. where the diaclwte orfsinata 
from stmtfcmaryimfultmf uerl. IO loq 
a• the diacharp ia: 

(1} In compliance wtth applimble 
catesoncal pretnnnat atandndl and 
local limits d..-eioped in acc:ardanca 
wt th 40 CFR 403.5(cJ:' anct 

(2) Into • POTW with an approved 
local pretreatment proaram or a 40 CFR 
403.lO(e} Statt administered local 
JH"Oll'a~ 

(b) These nttUlatiomapply to alt 
diacharpa of reportable quantiMn to a 
POTW. where tba diacharse originatH 

from • mobile source. to lont as the 
mobile IOW"Ce can show tbat: 

(1) Prior to ac:captma tha subatance 
from an indutrial diacbarpr. the 
tubatance bem, disclwpd WH in 
c:ompli&nca with appUcab• catesoncal 
pretreatment atandarda and local limita 
developed in ac:=rdance with 40 CFR 
403.S{ c}: and . 

(%)The subatane» is beina dlacharpd 
Into a POTW witb an approvld local 
prea.tment prosram or a 40 CFR 
403.10(., State administered local 
PJ"Olftlll. 

PART 3D2----0UIGNATIOM. 
REPOfn'ABLE QUANTl"Tla ANO 
NOTIACATION 

.. n. authority citation for Part 302 ia 
rwviMd to read u follows: 

Audaity: 41u.s.c.~»u.s.c.13:1 
udUl1. 

S. Section 30%.3 ia amaut.d by adc:Una. 
ln alphabetical order the definition 
"fedanlly Pttrmitted rmeaN"' ed by 
revi•inl the introductory text of the 
definition "'telease .. to rnd u follows: 

f JOU Deflnltlo,., 
• • • • • 

.. Federally permitted releaae" means 
(l} 1 discharse in compliance with a · 

permit under section 402 of the Clean 
Water Act 

(Z) A discharae re1Ulting from 
c:ircwnltances. identified and reviewed 
and made a part of the public record 
with rnpett to a permit ilsued or 
modified under section 40Z of the Clean 
Water Act a,nd subjed to a conclition in 
such permit 

(3J A continuous or anticipated 
lntemittenl dischup from I point 
aource. identified in a permit or permit 
application under section 402. of tha 
Clean Water Act. which ii caUHd by 
eYIDta oc:cmriDI witbin. tile iCOP9 o! 
mleqat opera tins or tzutment SJataml: 
_ (4}_A dlacbarle In c:ompl1uce wftb a. 
Jetally tnforceable Flderal or State. 
Individual or pnaral permft ander 
HCtioa 40il-of tba Qua Water Act 

(5) A releue ill compillDOI with a 
1.,a11y enforceable Federal or State final 
permit. iaaued puauanl to Mdioll 3005 
(.al tmoqb (dlo!tbe SaBd Wuta 
Dlapoaal Al:f.. from a buardaul wuta 
tnatmeDS. atonp. er diapollll fac:i1it)' 
when ncb pamit spedfical\J ldntl!l.ta. 
tbt huardaua nhttucft. and makes 
nch subatanca 1Ubftct to a 1taadard ot 
practice. control procedure. or bioauay 
limitation or condition. cn-otberc:ontrol 
on tbt buardo111 1ubltancet In such • 
nlaw. 

(I) Any nJ ... in callq)lianca with. a 
lepny enforc.uble permit iuaed under 
Mdion 102 or MdiOD 103 of tbe Marine 

Protection. R.._rch. and S.nctwariea 
Act of 1112: 

['1} Any injection of Ouid1 authorized 
under Federal undersround injection 
control ~or State propms 
submitted for Federal approval (and not 
diHpproved by the ~trator) 
pursuant to Part C of the Sala Orinkina 
WatarAc:t 

(I) Azly emi11ioo of a substance into 
tbe air wbicb ia named specifically or ia 
iDchaded in a specifically named sroup 
of aubstancea tub;.ct to and in 
complianca with a permit or coctrol 
ragWatiOD 1IDder ll'CtioD 111. MCtiOD 11%. 
nu. I Put C. nt1e I Put D. or State 
implementation plans submitted in 
acco~ with Heticm no of the 
Ceen Air Act {and not diaapp~ved by 
tbe Administrator) when such permit or 
c:aatrol repletion it spedfic:ally 
daicned to lintit or eliminate such 
emisalon or a desipttd hazardous 
pollutant or a criteria pollutant. 
fnclu.diq any acbtduJe or waiver 
,rmted. prom."1gated. or approved 
uadar thue Mction.; 

(I} AzlJ injection of fiuid.s or other. 
matlriall apedfically authom.d v.nder 
applicabie State law: aolely for the 
purpoaa of aDmulatina or trutina wen. 
for tba production of c:nada oil natural 
1aa. or water: solely for the purpose of 
secondary. tertiary. or otMr enhanced 
recovery of cr:ude oil or natural pa: or 
which are broqbt to the turf•ce in 
conjunction with the production of crude 
oil or natural su and which .,. 
reinjected: 

(10) The introduction or any pollu~nt 
into a publicly owned treatment works 
(POTW) when such pollutant ii 
specified in and in compliance with 
applicable catqork:al pretreatment· 
a~ and local limits deYeloped in 
ac:cordance wtth 40 CFR 403.S(c) &:Id 
into 1 POTW with an approved local 
pretreatment prosram or a 40 Cf1' 
403.llle) State adminilt9red local 
prosram: and 

(11) Any rtleue or source. apecial 
nuc:lur. or byproduct material.•• thou 
tarma are defined in tha Atomic Enal1Y 
Act of 11St. iD complJaDC8' with a leplly 
aforcnbht Ucenae. pennil resulation. 
or other faued pursuant to the Alomic: 
Ea.SY N;t. of 1114. 
Pedenlly permitted releuee do not 
induderelea ... exempt from repletion 
ader th• authority of oae of the cit.O 
1tuutas: releues not in campliuce with 
the applicable permit limit or c:ondnion. 
lictua. rwpalation. order. standard. ar 
procram: or rtleuea into a medium. 
other tl\aa that CO\'ered in the applicable 
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pennjL licenH. J"llU)ation. order. 
1t&ndard. or Pl'OIJ"UL 
• • • 

"Release" meana any •pilling. leaking. 
pumping. pounna. emittina. emptfini, 
di1chaf'ling. injeetiJla. escapin& 
leachina. dumpiJl&. or di1po1ina into the 
environment (including the 
abandonment or discarding of barrela. 
containers. and other clo1ed receptaclea 
containing any hazardou1 1ub1tance or 
pollutant or contaminant), but exclude• .... 
• • 

e. Section 302.6 is amended by addina 
new pa.ragraphl (e) and (f) aa follows: 

f '°2.1 Nottflc8tlon ~ 
• • 

(e) Whenever a release of a hazardoua 
1ub1tance exceeds ill federally 
permitted level 11 defined under I 392.3 
("federally permitted releaae") by a . 
reportable quantity or more. notification 
ahall be made for 1uch releaae in 
accordance with the requ.irementl of 
thi1 aection or. if applicable. l 30%.8. 
Where numerical leveu for huardoua 
sub1t1nces are not 1pecified. any 
releue not in compliance with the 
terms. related to the character or 
quantity of the release. of the applicable 
permit. license. regulation. order. 
1tandard or program that equal1 or 
exeed1 a reportable quantity must be 
r.eported to the National Response 
Center in accordance with this section 
or. if applicable. I 302.8. 

(0 Noti.fication it not requi~d for the 
dispoaal·of polychlorinated btphenyl 
(PCB) approved by EPA and in . 
substantial compliance with the · 
applicable Toxic Sub1tance Control Act 
{TSCAJ regulations. 40 CFR Part 761. 
and approval conditions. 

7. Section 302-7 is amended by 
revising paragraph (af(3) to read as 
follows: 

f 302.7 l'etlaftie&. 
(a) • • • 
(3) In charae of a facility from which a 

haurdou1 1ub1tance ii released. other 
than a federally permitted releue. in a 
quantity equ11l to or p•eater than that 
reportable quantity determined under 
thi1 part who faib to notify immediately .. 
the National Respon11 Center H soon 
.. he or 1he h11 knowledae of 1uch 
releaH or who submitl in auch a 
notification any infonnatton wh.ich he or 
1be know1 to be fal11 and mialeading 
1hall be subject to all of the sanctions, 
including criminal penalties. Ht fonh in 
seetion 103(bl of the AcL 

• 

PAllT 355-lllElt~Y PLANNING 
AHi) NOTIFICAilON 

a. '"11 authority citation for Part 3S5 i1 
reviaed to read at follows: 

AAa!Mrit)': u u.s.c. ncm and 111M& 

SI. Section 355.40 ii amended by 
revising paragraph (al to read u 
follows: 

I Ul.40 ~ teicr ,..._. ftOtltlC8tlcw" 
(al Applicability. (1) The requirementa 

of tbi1 aection apply to any facility: 
.(i) At which a lw:ardoUI chemical it 

produced. uted. or sto?9d: and 
(ii} At whlch there ii a relaue of a 

reportable quantity of any .xiremely 
huardoUI sub1tance of CERCLA 
huardoU1 1ubttance. 

(Z} Thi• teetion does not apply to: 
(i) Any rel11H that multi in 

expo1ure to persona 1olely within the 
boundaries o( the facility: 

(ii) Any releate that i1 a "federally 
permitted relea11." u defined as 
follows: 

(A) A dhcharse in compliance with a 
permit under aection 401 of the Clean 
Water Act: 

(B) A discharae ruultina from. 
circwn1tance1 identified and nMtwed 
and made a part of the public record 
with respect to a pennit iaaued or 
modified under Nction 402 of the Clean 
Water Act. and subject to a condition in 
.1uch permit .. 

(C) A continuoua or anticipate~ 
intermittent diteharp from a point 
tource. identified in a permit or permit 
application under 1ection 402 of the 
Clean Water Act. which i1 cau1ed by 
event.a occumns within the acope of 
relevant operalin8 or treatment 1y1tems: 

(DJ A diacharse in compliance with a 
legally anlorceable Federal or State. 
individual or 1eneral permit under 
section 404 of the Clean Water Act: 

(E) A releaae in compliance with a 
·lqally enforceabla Federal or State final 
permit iuued pursuant to section 
30!>5(a} throush (d) of the Solid Wasta 
Oiipoul Act from a buanlou waste 
treatment. 1torap. or ditpoul_faci~ty 
when 1uch permit specifically identifie1 
the buudoua aubatance1 and makes 
such 1ub1tance11ubject to a 1tand11rd of 
practic.; control procedure. or bioaauy 
limitation or condition. or other control 
on tbt buard0\11 1ubttanc:a in such a 
relusa: 

(F} Any relUN in compliance with a 
leplly enforceable permit iuutd un~er 
HCtion 102 or NCtion 103 of the Manne 
Prottetion. RtHarch. and Suctuariea 
Act of 191Z: . 

(C) Any injection of fiuids autbonzed 
under Federal undersround injection 

control Pl'Oll"lml or State Prosramt • 
submitted for Federal approval (and 
disapproved by tbt Administretor) · 
pursuant to Part C of the Safe Drinkina 
Water Act 

{H) Any emilaion of a IUbltanca into 
tbe air which ii named 1pecifically or ii 
included in a apeciftcally named sroup 
of 1ubttancn 1ubject to and in 
compliance with a pe!'DIK or control 
rwsulation under teetion 111. Mction tU. 
ntle I Part C. TitJe 1 Part D. or State 
implementation plan.a 1ubmitted in 
accordance with aection 110 of the 
Clean Ai.: Act (and not disapproved by 
the AdminiaU"ator} wben such permit or 
control resulation ia 1pecifically 
daisfted to limit or elimiaate 1uch 
emiaion of a desipted bazardoua 
pollutant or a criteria pollutanL · 
including any achedule or waiver 
pnted. promuisated. or approved 
under these teetions; 

(I) Any injection of fiuida or other 
materialt specifically authorized under 
applicable State law. 10lely for the 
pwpoH of 1timulatiDC or ~Una w.U. 
for the production of cnade oiL natural 
ps. or water: ~lely for the ~ of 
secondary. tertiary. or other enhanced 
recovery of crude oil or natural 1aa: or 
which are brought to tha 1urface in 
conjunction with the production of • 
oil or natural 111 and whlch are 
reinjected: 
m The introduction of any pollutant 

"into a publicly owned treatment works 
.(POTW) when 1uch pollutant i1 . 
specified in and in compliance wtth 
applicable cateaoncal pretreatment . 
1tandards and local limit• developed 1n 
accordance with 40 CFR 403.S{c) ind 
into a POTW with an approved 
pretreatment prosram or a 40 CFR 
403.lO(e) State adminittered local 
program: and · . 

(IC) Any releaae of source. speoaJ 
nuclear. or byproduct maten~ u tho11 
tarmt are defined in the Atonuc Enuay 
Act of 1956. in compliance with a lesally 
enforcuble liceme. permit. replatio!l
or order iuued pur1uant to the Atomic 
En•f'IY Act of 1954. 

(ill) Federally permitted rale11n do 
not include relea .. 1 exempt from 
regulation under the authority ~f one of 
tbe cited 1tatutn: releun not m 
compliance with 1he applicable ~it 
limit or ccindition. Uctnat. ,..Wation. 
order. 1tandard. or prosram: or release~ 
into a medium otbtr than that covered in 

tbt applicable pennit. lic:anae. 
resulation. order. standard. or program. 
• • • • • 
[F1t Doc. •11112 Flled 7-1....,. 1:'5 am. 
a4,lllGCOlll ....... 
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Puraose of this Guidance 

This quidanee document is intended to provide a framework 

for planning and in~tiatinq actions to recover Federal funds 

expended by EFA er a State1 in ¢ER~LA response actions. Part I 

discusses general cost recovery proqram priorities. Part II 

identifies case selection guidelines to aid managers in settinq 

priorities for case referrals !or the most efficient use of cost 

recovery resources. Parts III and IV identify activities 

required to support the development of eost recovery actions for 

each site where the Agency spends Fund monies in response 

actions: Part III sets out the cost recovery process for removal 

actions: Part IV sets out the cost recovery process for remedial 

actions. Part V is a bibliography of guidance documents related 

to cost recovery .• 

l; While a state may ~· the lead agency tor respon•• actions 
taken at a site, EPA retain• responsibility for pursuing recovery 
of Federal funds expended. 

l 
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Part I. Program Priorities ond Manogement 

The policy of the CERCLA Enforcement program is to obtain 

response actions in.the first instance by responsible parties, 

rather than by the Environmental Protection Agency (EPA) or a 

State. However, there have been and will continue to be cases in 

which the Agency will respond to releases using funds trcm the 

Hazardous Substances Superfund (th• Fund) tor site response 

actions. The recovery of Fund expenditures through the cost 

recovery program is one of the highest priorities cf the 

Superfund program. The costs associated with such Fund-financed· 

response actions are recoverable from the party or parties who 

are liable under section 107 of the Comprehensive Environmental 

Response, compensation, and Liability Act of 1980, as amended 

(CERCLA, or the Act) .2 CERCLA provides for the recovery of costs 

through judicial actions under section 107 ot the Act, as 

components of settlements for prospective work under section 106, 

or 122, and in administrative settlement• under section 122. 

Th• priorities and objectives of th• cost recovery program 

are to: 1) maximize return ot revenue to the Fund; 2) initiate 

2/ Section 107 provides qenerally that past and present 
owners and operators ot a site, and persons (e.q., 9enaratcrs) 
who arran9ec1 for disposal or treatment of, and transporter• who 
contributed, hazardous aUbstanc•• to a •ite, •hall be liable tor 
all costs incurred in reaponae to a release or threat of release 
undertaken by th• onitad states government, a state, an Indian 
tribe, or any other person, tor dJmaqas to or loss of natural 
resource• and th• cost• of asaasainq such damaq•• or loss, and 
for coats of any health assessment or health effects study 
carried out under il04(i). 

2 
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necessary litiqation or resolve ripe cases for cost recovery 

within strateqic time frames but no later than the time provided 

under the statute ot limitations; 3) encouraqe PRP settlement by 

implementing an etfective cost recovery program against non

settlers (i.e., recalcitrants); and, 4) use administrative 

authorities and dispute .resolution procedures effectively to 

resolve cases without unnecessary recourse to litigation. 

In managing the program and achieving these objectives, EPA 

must ensure that each response action (and supporting case 

development activities) undertaken using Fund monies proceeds in 

a manner that will optimize its cost recovery potential. {See 

Part III, Cost Recovery Process for Removal Actions, and Part IV, 

Cost Recovery Procea·s for Remedial Sites.) In addition, EPA must 

evaluate each ripe response action in a manner consistent with 

this strategy to determine when, whether and how to proceed with 

cost recovery. 

Th• ataqe at which a case becomes ripe tor cost recovery is 

an important concept. A conventional removal is ripe when it is 

completed.3 A remedial is ripe concurrent with the initiation of 

on-site conatruction of tha remedial action. {See footnote 5, 

page s. > 

3; Although a RI/FS may be considered to be a removal, cost 
recovery generally is pursued as part of remedial action cost 
recovery. 

3 
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sine• resources available to the cost recovery program are 

limited, EPA must set priorities and select and plan actions in a 

manner and at a time which will ~rovide for the maximum return to 

the Fund. A major factor in setting priorities is the amount of 

funds involved. However, statute of limitations may warrant the 

pursuit of a case of lower dollar value before one of higher 

value. Priorities are discussed in Part II, case Selection 

Guidelines. 

Where possible, an attempt should be made to settle cost 

recovery cases administratively under the authority provided in 

CERCLA §l22(h). Use of this authority should result in cost 

recovery case resolution for some cases in a shorter time frame 

and with fewer resources than traditional litiqation or 

settlement throuqh .judicial means. Uae of the administrative 

settl.ement authority for smaller cost recovery cases, especially 

those with total costs ot response l••• than five hundred 

thousand dollars, should reduce case resolution time since these 

may be directly settled by Regional offices without th• prior· 

concurrence of either EPA headquarters or th• Department of 

J'ustica.4 

Where judicial actions are warranted, referral ot ca••• 

selected consistent with th• quidelin•• set forth in Part II, 

4; Authority to settle cost r~covery cases administratively 
(CERCLA 1122(h) authority) was delaqat•d to Reqional 
Administrators on Saptmnber 21, 1987, (Delegation 14•14-D). 
Novel issues should be discussed with EPA Headquarters. 

4 
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below, within the Agency's preferred time !rames5 will ensure 

that the best cases will be filed well within the required 

statute of limitations. 

Finally, the realization of the program's objectives depends 

en the effective management of all aspects of the cost recovery 

program. Each Region must have a well-defined process in plac• 

to ensure coordination among the Superfund proqram/enforcement 

office, the financial management office, and the Office of 

Regional Counsel (and Headquarters, where appropriate). The 

process should also foster the efficient management of the 

elements of the ~est recovery program including systems to cover 

the following: 

a) the on-qoinq review, selection, and referral of ripe 

cases: 

b) the assembly of cost documentation and the issuance 

of demand letters: 

c) trackinq and collection of oversight cost recovery 

in settlements: 

d) the review and documentation to close-out cases for 

5/ Co•t recovery actions for removal• should be refer~ed to 
th• Oeparblant of Ju•tic• as soon as possible after the action 
has bean c:oaplatad but in most cases, not later than one year 
after th• coapletion date. Cost recovery action• for remedial• 
should be ref erred to the Oepartaent Of Justice at the time Of 
initiation of physical on-site construction ot the remedial 
action. S•• the June 12, 1987, Memorandum entitled Coit Recove:y 
Actions/Statute of Limitations, OSWER O~r•ctiva No. 9832.3-lA. 
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which cost recovery will not be pursued: 

e) th• effective use of administrative settlement 

authority: 

f) the tracking and follow-through of active cases 

(those in litiqation}: and, 

g) the establishment and collection of accounts 

receivable. 

Effective information management on the status of each ripe case, 

coupled with forward planning, is essential. Timely and accurate 

reporting in information management systems, especially CERCLIS, 

is essential tor management of the above processes and the entire 

cost recovery proqram. 

The Agency must continue to utilize cost recovery 

enforcement authorities to create an incentive tor settlement and 

disincentive !or refusal to settle. An atmosphere ot risk of 

cost recovery litiqation will promote settlement for PRP response 

actions as well as settlements for coat recovery. 

6 
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Part II. Case Selection Guideline• 

As the Supertund proqram matures, an increasinq number of 

sites are movinq beyond the early staqes of the Superfund process 

and into the remedial desiqn and action phases, where greater 

amounts of money are spent. The vast majority of potential 

reiml:>ursement to the Fund in future years depend on recovery of 

funds associated with these sites. 

Regions must make management decisions reqardinq which sites 

to refer for judicial action under 107. The following case 

selection quidelines, when applied to candidates for referral, 

help ensure that resources are mainly d.irected towards those 

cases which have the hiqhest potential for replenishinq the 

Fund. The quidelines are qenerally based on the amount of money 

expended at a site and take into accoant its recoverability 

(i.e., strenqth ot ~h• case, financial viability of PRP(s)). 

Generally, the sites that will generate the larqest returns 

to th• Fund are ripe remedial•, defined as those where the 

remedial action has been initiated. Th••• sites should be 

considered high pric~ity for referral. A cost recovery referral 

shculd be:acheduled fer every site where a federally funded 

remedial action ia planned and there are viable PRPs. The action 

shculd be tiled no later than the initiation of physical on-site 

construction cf the remedial action. (Note that in.order to meet 

this timing requirement, case preparation activities •hould begin 

early. See Part IV, Cost Recovery Process for Remedial Portions 

7 
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of NPL Sites, for further information.) The Agency will defer 

the filing of a remedial action beyond this date only in limited 

circumstances for technical or strateqic reasons.6 

The second cateqory of sites to which resources should be 

directed are those NPL or non-NPL sites where EPA has completed a 

removal action (including an expanded removal action or ERA), 

remedial investigation/feasibility study (RI/FS), or an initial 

remedial measure (IRM), where the total costs of response are two 

hundred thousand dollars or greater, and the possible statute of 

limitations deadline is approaching. Although t~ Agency's 

position ia that the SARA statute of limitations applies only to 

those response actions initiated after the effective date of SARA 

(October 17, 1986), the Regions should rater all cases well 

within the SARA statute of limitations time frames, whether or 

not the action was initiated prior to the effective date of SARA. 

Where a conflict exists between referring a case in th• first 

cateqory and referring a case in the aecond category, the 

referral Of cases With approaching Statute Of limitations 

deadlines and costs greater than two hundred thousand dollars 

should nor.ally tak• precedence over the referral of ripe 

remedial •it... Pr•-SARA cases in the second category that are 

6; For example, a Region may desire to delay the initiation 
of a cost recovery ease until after evaluation of the success of 
implementation of an unproven remedial technoloqy. 
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beyond th• time frame of the SA.RA statute of limitations should 

be referred as soon as possible. 

A related category of sites to which resources should be 

directed are those NPL or non-NPL sites where EPA has completed a 

removal action and the total costs of response are two hundred 

thousand dollars or greater. Sites in this category are 

distinquished from the above category because they are not 

nearing a potential statute of limitations deadline. These cost 

recovery referrals should be made no later than twelve months 

after completion of the removal action. In some .instances, 

strategic reasons may warrant that EPA defer filing for cost 

recovery of a removal action until the remedial action is 

initiated. 

The fourth category of sites are those where there has been 

a partial settlement providing the government less than full 

relief and there are viable non-settlers. ·These actions should 

be pursued promptly as a disincentive to non-settlers. 

The fifth category of sites are those where total costs of 

response are less than two hundred thousand dollars. Consistent 

with avail-a):)le resources, cost recovery referrals should be 

considered for th••• sit•• where evidence linking the PRP• to the 

sit• i• qood, and PRPs are recalcitrant, or the case may be used 

to create good precedent or an example that EPA i• willing to 

pursue costs when th• merits of the case warrant it. Each Region 

should plan to bring some small cost recovery actions each year 

9 
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primarily to.maintain an atmosphere of risk to PRPs associated 

with sites with total costs of response less than two hundred 

thousand dollars.· 

Within each category above, decisions should generally be 

made on the basis of an evaluation of the factors identified on 

pages 26 and 43, below, which will provide an indication of the 

strenqth of the case. This recognizes that cost recovery may not 

be pursued for PRP viability and evidentiary reasons as well as 

the lack of Agency resources for some small cases and 

bankruptcies. 

The quidelines above do not relat• directly to bankruptcy 

referrals because they often present particularly difficult case 

selection and management issues. The Agency is frequently 

operating under time constraints with imperfect information. 

Nori_etheless, it is important in bankruptcy cases to make reasoned 

and informed judgments on whether a bankruptcy action is worth 

pursuing, given other demands on Agency resources. This 

requires, at a minimum, an evaluation of the following factors: 

the amount of fund.a to be recovered: the case against the PRP and 

t~e poaai»ility of full recovery from other PRPs: the likelihood 

of siqnificant recovery given the assets and liabilities of the 

PRP (e.q., bankruptcies at multi-generator sites where viable 

PRPs remain as compared to b~nkru~tcy ca••• at sites where ~he 

owner/operator is bankrupt and no other viable PRP• exist); the 

claims of secured and unsecured creditors# and, the likely Agency 

10 
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resources involved. When the likelihood of siqnificant recovery 

compared to resource utilization in pursuit of the recovery is 

hiqh, bankruptcy referrals should be prioritized in accordance 

with the categories above. The Revised Hazardous Waste 

Bankruptcy Guidance, May 23, 1986, OECM, contains additional 

information regarding the pursuit of bankrupt parties in 

hazardous waste cases. 

11 
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Part III. THE CQST BECoYERY PROCESS FOR 'REMOVAL ACTIONS 

Before, durinq, and following a removal action there are 

specific steps that.the Agency7 must take to facilitate 

settlement or maximize the potential for recovery of funds in any 

future cost recovery action. The extent of each of the steps may 

vary depending upon the cost, size and duration of the removal 

action. The timing may vary depending upon the exigencies of the 

situation. This section identifies and explains each of the 

steps taken in the removal process to facilitate cost recovery.a 

A. Pre-Remoyal Cost Recovery Actiyities 

Pre-removal activities that may be carried out in 

preparation for future cost recovery actions include the 

initiation of the potentially responsible party search, the 

development of the administrat.ive record, notice to identified 

PRPS and negotiations with those PRP• who are interested, and the 

issuance of administrative orders. While each of-these 

';Throughout Parts III and IV, the terms "Agency" and 
"Reqions" are used frequently in discussions of activities to be 
conducted. When a State has entered or will enter into a 
cooperativ• aqreemant with EPA to conduct any activities on a 
site, the RecJion must ensure that activities identified in Parts 
III and IV are conducted by either EPA or th• State, as 
appropriate·. Refer to th• Interim Final Guidance Package on 
fµndinq CEBCLA State Enforcement Actions at NPL Sites, OSWER 
Directive No. 9831.6 fer additional information on activities 
that can be undertaken by States. 

8; See, also, Chapter 5 ot the supertund Remoyal Procedures 
Revision NuJ!lber Three, OSWER Directive No. 9360.0-03B. 

12 



OSWER Directive No. 9832.13 

activities is an integral part of the broader Superfund program, 

each has a special significance in light of potential cost 

recovery actions. 

A.l. The Potentially Responsible Party Search. The 

identification of potentially responsible parties (PRPs) in the 

potentially responsible party search is central to all cost 

recovery actions. The search should uncover potentially liable 

parties with whom EPA may negotiate and from whom EPA may seek 

recovery of costs in the future, as well as develop the evidence 

of liability that may be used in a judicial action. While the 

PRP search initiated following site ~iscovery may continue 

throughout the Suparfund precess certain PRP search activities 

should be conducted prior to the initiation of a removal action. 

The extent of further activities may depend on the expected costs 

of th• removal. 

At th• time. of discovery of a problem aite, a preliminary 

PRP search is conducted by the Aqency to identity th• 

owner/operator of a site and other readi~' identifiable PRPs. 

The completed PRP ••a~eh for a removal action should include the 

followin9 ta.ks, as appropriate: history of operations at the 

site: a title· ••arch ot th• site property; Aqency record 

collection and tile review: interviews with qovarnmant officials; 

PRP atatus/PRP history: records compilation; iaauanc~ of CERCLA 

104(e) latters/RCRA 3007 letters: financial status; PRP name and 

address updates; appropriate identification ot generators and 

13 
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transporters; and, report preparation. Any or all of these tasks 

may and should be initiated prior to the initiation of a removal 

action where time permits. However, since many removals are of 

an emergency nature, and there is often little time prior to 

initiation of the action, all PRP search activities will not 

commonly be initiated prior to the removal. Each PRP search task 

should be initiated at the earliest possible time during or 

shortly after completion of the removal action. 

Program, enforcement and legal staff, and the Region's civil 

investigator should work closely together in the development of 

the PRP search from th• initial planninq staqes throuqh the 

production of the PRP search report. Reqions should rely on the 

·~•rtise of the Office of Regional Counsel and the civil 

investiqator as well as outside· contractors where necessary to 

conduct th• PRP search and prepare and review the PRP search 

report. More information on the tasks listed above i- p~ovided 

in detail in Chaptar 3.l of tha Potentially R1spon1ibl1 P•rtY 

Search Manual, Auqust 27, 1987, (OSWER Directive No. 9834.6). 

I! total response costs are not expected to exceed two 

hundred thouaand dollars, the Region may deter implementation of 

many of tb• tasks of the PRP search listed above until completion 

of th• reaoval action. If total costs ct th• compl•ttil removal 

do not exceed two hundred thousand dollar•, the Reqion should 

evaluate available resources and compating prioritiea, and in 

liqht ot the evaluation, decide whether or not to conduct 

14 
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additional PRP search activities. At a minimum, a title search 

of the property should be conducted. If total costs of the 

completed removal exceed two hundred thousand dollars, additional 

PRP search tasks should be conducted in anticipation of further 

enforcement activities.9 

A.2. Development of the Administrative Record. The development 

of the administrative record supportinq the •election of a 

response action is central to the Agency's ability to recover 

costs. If after completion of a removal action, a decision is 

made to file a §107 judicial action, the administrative record 

will serve aa the basis for judicial. review ot issues concerninq 

the selection of the response action. See section llJ(j) of 

CERCLA. Prior to the.initiation of a removal action, Reqions 

should develop the administrative record consistent with the 

applicable procedures set forth in the May 29, 1987 memorandum 

entitled Ad?ninistratiye Records for l)tciaions on Selection of 

CERCI.A Response Action• (OSWER Directive No. 9833.3). 

A.3. Notic1. Negotiations and the Isauance of Adm,inistrative 

Orders. Notice, negotiations, and th• issuance of administrative 

orders are activiti•• that should be conducted to obtain an 

9/ Where the removal exceeds two hundred thousand dollars, 
th• property i• marketable and of value and it may be sold, the 
Agency should evaluate, durinq the PllP Search, th• value of 
tilinq notice of a lien on the property a!tected by th• removal 
action. OECM'• Guidance on Fedtral Supertund Li1n1, 
September 22, 1987, (OSWER Directive No. 9832.12), provides 
quidance on the use of Fede+al liens. 
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aqreement from the PRP(s) to implement a response action, thus 

eliminating the need for cost recovery of response action costs. 

There are important·cost recovery aspects to each of these 

activities. 

The Interim Guidance on Notice Letters. Negotiations, and 

Information txchanqe, October 19, 1987 (OSWER Directive 

No. 9834.10) provides information on the content and timinq of 

notice letters for removal actions. 

If notice to PRPs leads to neqotiations for a PRP removal 

action, Regions should obtain an aqreement from the PRPs for the 

reimbursement of EPA'• oversiqht co~ts.10 This is particularly 

important for larqe removals that will involve extensive 

contractor oversiqht costs. The administrative order on consent 

should contain a provision which describes the manner of 

determininq th• amount, the dccumen·tation to be furnished by EPA, 

the schedule for billinq by EPA, and payment by the PRP of the 

oversight costs incurred by EPA. Where a consent order tor a 

removal action contain• a provision for the reimbursement of 

EPA'• oversight costa, the Regional program office should provide 

a copy ct tba order to the Regional Financial Management Of!ic&r 

with a raqueat to ••~lish an account receivable and track 

receipt of th• ovaraiqbt costs. Tb• Oftice ot Wasta Programs 

10/ CERCLA fl04(a), as amended, requires railllburaemant for 
oversight costs tor the RI/FS. Se• Part IV, page JO. 
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Enforcement is developinq further quidance on collection of 

oversight reiml:>ursement from PRPs. 

Where negotiations for a PRP response action are 

unsuccessful, or the exigencies of the situation at the site do 

not allow for extended negotiations, there is a presumption, 

rebuttable for documented qood cause, that Regions should issue a 

§106 unilateral administrative order to viable PRPs.ll A 

unilateral order may encourage PRP response and has the added 

advantage of setting up treble damaqesl2 and penaltiesl3. 

B. Coat Recoyery Activities puring tb• Reaoyal Action 

Cost recovery activities that occur during a removal action 

depend upon whether the removal is conducted by the Aqency (or 

ll; See the Issuance of Aciministratiye Orders for Immediate 
Removal Actions, (OSWER Directive No. 9833.l). 

12; Section l07(c) (J) of CERCLA establishes th• authority. 
of the United States to collect treble damaqes for non-compliance 
with an administrative order: "If any person who i• liable for a 
release or threat of rel•••• of a hazardous substance fail• 
without autficient·cause to properly provide removal or remedial 
action upon order ot th• President pursuant to section 104 or l06 
of this Act, such person may be liable to the United States for 
punitive damaq•• in an amount at least equal to, and not more 
than three.timea, the amount of any costs incurred by the Fund as 
a result or auch failure to take proper action." 

ll/ section 106(b) provides that "any person who, without 
sufficient cause, willfully violates, or fail• or retu••• to 
comply with, any order of th• President under subsection (a) may, 
in an action brouqht in th• appropriate United Stat•• district 
court to enforce such order, be fined not more than .$25,ooo for 
each day in which such violation occurs or such failure to comply 
continues.• 

17 
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its contractors) or a potentially responsible party, or both.14 

During a tund-f inanced removal action, all EPA and contractor 

activities and costs must be carefully recorded and the PRP 

search should be reviewed and supplemented, as necessary. Ourinq 

a PRP removal action, the Agency must keep track of its oversight 

costs. 

B.l. Documentation ot Activities and Cost Accounting. During a 

removal conducted by EPA or PRPs, the Agency must maintain an 

accounting of activities and costs associated with the response 

action. Th••• costs may include: EPA in-house expenditures; 

contracts; money paid to other federal agencies throuqh 

interagency aqreements (IAG's); and, money paid to States through 

cooperative aqreements. EPA personnel must take .care to charge 

all time and travel associated with a removal action usinq the 

site-specific account number (site/spill identifier n\lmber, 

SSID). contracts, IAG'• and cooperative agreements should 

provide that char9es are made site-specifically, al~o. 

B.2. Suppl1mental PBP Search. During th• removal action, the 

search tor potentially responsible parties should continue. 

Newly idantif ied PJlPa should be iaaued notice letters and 

administrative orders as appropriate. Th• Region should consider 

14; In some instances, the EPA conducts initial sit• 
stabilization York and then neqotiates with PRP• for them to 
conduct the remainder of th• removal action under a consent 
order. Activities conducted in preparation for potential cost 
recovery actions would necessarily include those for both tund
f inanced removal actions and PRP removal actions. 

18 
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the total expected response costs at a site when conducting a 

supplemental PRP search. Generally, the higher the total cost of 

removal, the qreater the effort the Agency should make to 

identity PRPs and develop the information that links them to the 

site. For all removal actions over two hundred thousand dollars, 

the tasks identified in Section A.l must be completed in advance 

Of a final decision to proceed or not With litigation for cost 

recovery. 

c. Post-Removal cost Recovery Activities 

After the completion of a fund-financed removal action, the 

m~jor components of the potential cost recovery case are 

collected (administrative record, the PRP search, total costs of 

response at the site, th• demand letter and response to it, and 

other pertinent .information) ·and the likely success ot coat 

recovery efforts ia evaluated. Based on the evaluat·ion, the 

Reqion must mak• a final deciaion'>to proceed or not to proceed 

with further efforts at coat recovery. 

C.l. Eyaluation and completion of the Pgtentially Bespgnsible 

P•rtv Search. Attar the removal ha• been completed, th• PRP 

search should be evaluated for completeness. Th• Regional 

counsel aaaigned to the case should review the PRP ••arch for 

evidentiary aufficiency. Th• decision to conduct any additional 

PRP search activities not yet initiated should be made on th• 

basis of th• sufficiency of the evidence and consistent with the 

total costs of response and th• likelihood ot identifying 
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additional PRPs. The hiqher the costs of response, the stronger 

the effort should be to locate PRPs and link them to the site. 

So~e cases with total costs of response less than two hundred 

thousand dollars will not be litiqated. Extensive PRP searches 

should not be conducted for such smaller cases without prior 

evaluation of the site expenditures, costs of additional PRP 

search activities, likelihood of identifying viable PRPs, and 

likelihood of litigation if PRPs fail to respond satisfactorily 

to a demand letter. 

If the PRP Search has not identified any PRP; the case 

should be closed out by way of a cost recovery close-out 

memorandum.15 This will provide documentation that the cost 

recovery potential has been evaluated and remove the case from 

further consideration. The execution ot a Cost Recovery Close

out M••orandum on a aite must "be reported in the CERCLIS ayatem. 

c.2. cost pocumentation. Followin9 the conclusion of the 

removal, and sometimes earlier, the Re9ion should b99in 9atherinq 

the record• which ••rv• to support a demand letter. Th• 

threshold of two hundred thousand dollars should be used to 

determine th• initial extant of cost documentation. Initially, 

documentation for ca••• le•• than two hundred thousand dollars 

should include th• total coats of th• response activity broken 

15/ see the "Guidance of Oocumantin9 Decisions not to Take 
cost Recovery Actions", (OSWER Directive No. 9832.11). 
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down by general categories. These categories include EPA in

house expenditures, contracts, other federal agency costs 

(through interagen~y agreements) and Fund monies expended by 

States through cooperative agreements. Additional documentation 

may be required later to respond to a Freedom ct Intormation Act 

request, to respond to PRPs in negotiation, or to prepare for 

litigation. 

For those viable cases with costs greater than two hundred 

thousand dollars, full cost documentation, including the 

submittal of the Cost Recovery Checklist to Headquarters should 

proceed prior to i•suance of the demand letter. The checklist, 

once completed, must be sent to OWPE allowing adequate time 

(typically twelve weeks or more) for document collection. EPA 

Headquarters, the Region, the Department of Justice, other 

fede~al agencies, and States, each have certain responsibilities 

in the collection and packaging of cost documentation. Th• 

Procedures tor pgcµm1ntinq costs for .CERCI..A 1107 Actiona, January 

30, 1985 (OSWElt Directive No. 9832.0-la) describe• role• and 

responsibilities ot each office in preparinq cost documentation 

for litigation. 

C.3. P9aan4 J4tt1r1. As soon aa the Region ha• documented costs 

consistent with the level of expenditure• and likelihood of 

litigation, the Region should issue a demand for payment of all 
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past costs to PRPs.1 6 The demand letter should be sent to all 

PRPs as soon as practicable after the completion ot the removal. 

A demand letter should be issued in all cases where response 

costs have been incurred under CERCLA regardless ot whether a 

decision has been made to initiate a judicial proceeding for cost 

recovery. 

Guidance on the content of a demand letter, and a model 

demand letter can be found in the Cost Recovery Actions under the 

Comprehensive Environmental Response. Compensation. and 

Liability Act ot 1980, Auqust 26, 1983 (OSWER Directive No. 

9832.l). In addition to the items listed in the 1983 Cost 

Recovery Guidance to be included in a demand letter, all demand 

letters shall reflect the revisions of the SARA amendments to 

section l07(a) which provides that the "amounts recoverable in an 

action under this section shall include inter•st on all (costs 

incurred by EPA not inconsistent with th• national c~ntingency 

plan]. Such interest shall accrue from th• later of (i) the date 

payment of a specified amount is demanded in writing, or (ii) ·the 

date of th• expenditure concerned." 

C.4. Neqgtiation. When th• PRP(•) responds to a demand letter 

expressing interest in meeting with the Agency to discuss the 

16; Th• authority to issue demand letters under SARA has 
been delegated to Regional Administrators. Program and legal 
personnel should consult with their supervisors to determine who 
has redelegated responsibility tor preparing and issuing demand 
letters in their Region. 
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Agency's claim, negotiations should be initiated and carried out 

within a limited period of time. The time period should be 

determined by the Region on the basis of factors affecting the 

complexity of the negotiations (e.g., the number of potentially 

responsible parties that will participate, the amount of the 

claim) . Further information on the development of a negotiating 

team and related issues can be found in 1983 Cost Recovery 

Guidance. 

The Region may also decide to utilize alternative dispute 

resolution techniques to achieve settlement. Arbitration, for 

example, is specifically addressed in section l22(h) (2) of 

CERCLA. Arbitration may be utilized for cases where total 

response costs (excluding interest) do not exceed $500,000. (At 

the time of issuance of this quidance, the Office of Enforcement 

and compliance Monitoring is drafting a requlation on procedures 

for resolving small cases through arbitration.) Additional 

information may be !ound in Guidance en the Use o: Alternative 

Dispute Resolution in tPA tntorcement cases, Auqust 14, 1987, 

issued by ~h• Off ice of the Administrator. 

In thoaa ca••• where the Region receives no response or an 

unsatisfactory response to a demand letter, th• Region must 

decide whether to pursue cost recovery efforts further. Sae 

section C.6, Consideration of Referral in th• Evant of No 

Settlement, below. 
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c.s. Settlements. If negotiations are successful, agreements 

will be formalized in an administrative document or a judicial 

consent decree. The.Region may enter a partial settlement with 

some PRPs and seek to recover unreimbursed costs from non-

settlers. Where the Agency does enter into a partial settlement, 

viable recalcitrant PRPs should be pursued as soon as practicable 

for the re=ainder of the costs. 

Administrative settlementsl7 may be entered into by the 

Agency for cost recovery pursuant to Section l22(h} of SARAla. 

Administrative settlements in cases where total costs of respon•• 

at a facility, excluding interest but including all future cost•, 

do not exceed five hundred thousand dollars may be siqned by the 

Reqional Administrator without Department of Justice concurrence. 

Pursuant to il22(i), the Agency must solicit public comment on 

proposed l22(h) administrative settlements by placinq a notice of 

the settlement in th• Federal Register. Th• comment period is 

thirty days. Administrative settlements for coat recovery for 

cases where the total cost of response on a site are expected to 

exceed f iv• hundred thousand dollars may only be entered into 

17; The Office of Enforcement and compliance Monitorinq is 
draftinq C)Uidance on the procedures to be followed tor 
administrative coat recovery settlements. 

18; Section 122(h) of CERCLA qivea th• Aqancy th• authority 
to settle cost claim• administratively. such settlements require 
the prior written approval of th• Department of Justice it total 
coats ot response at a facility exceed five hundred thousand 
dollars (excludinq interest). 
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with the advance concurrence of EPA Headquarters and the 

Department of Justice. Admfnistrative settlements are fully 

enforceable pursuant to CERCLA §l22(h) (3).19 

Judicial consent decrees may require consultation or 

concurrence with EPA's Office of Waste Proqrams Enforcement and 

Off ice of Enforcement and Compliance Monitorinq in addition to 

the approval of the Department of Justice. See the Revision of 

CtRCt.A Civil Judicial Settlement Authorities Upder Delegati~ 

14-13-B aod 14-14-E, June 17, 1988, (OSWER Directive No. 9012.10-

a) , for information on settlement authorities and their 

requirements. 

c.7. Consideration of Referral in the Event of No Settlement. 

In each case where the Aqency has conducted a response action 

under the authority of ·section 104 of CERCLA, the Aqency must 

make an affirmative decision ~o proceed or not to proceed with a 

judicial cost recovery action. This applies to those sites where 

no response or an unsatisfactory response to a demand letter was 

received as well aa to those site• tor which negotiations 

occurred but were unsuccessful. Th• Reqicn should have qathered 

all the information necessary to decide th• final disposition of 

19; CERCLA section l22(h) (3), Recovery of Claims, states 
"If any peraon fail• to pay a claim that has been settled under 
this subsection, the department or aqency head shall request the 
Attorney General to brinq a ·civil action in an appropriate 
district court to recover the amount of such ·claim, plua costs, 
attorney•' tees, and interest trom th• date of settlement. In 
such actiona, th• terms of the settlement shall not be subject to 
review.H 
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the case. The relevant factors to be considered include: 

(a) th• amount of costs at issue: 

(b) the strenqth of evidence connectinq the potential 

defendant(s) to the site; 

(c) the availability and merit of any defense, (See 

CERCLA §107); 

(d) the quality of release, remedy, and expenditure 

documentation by the Agency, a State or third 

party; 

(e) the financial ability of the potential 

defendant (s} to satisfy a .judqm_ent for the amount 

of the claim or to pay a substantial portion of 

the claim in settlement; 

(f) the statute of limitati~ns; and 

(q) other cases competing for resources. 

If upon review of the case on the basis of the above 

factors, th• Reqion decides not to pur3ue a coat recovery action, 

the decision must be documented in a cost recovery close-out 

memorandum.20 A close-out memorandum will provide documentation 

for why EPA has not pursued coat recovery in a particular case, 

and provide th• Agency with information necessary for selectin~ 

referral• and predicting revenues to the FUnd in tuture years. 

20; See th• Guidance on ·oocumentinq peeisions not to Take 
Cost Reeoyery Actions, (OSWER Directive No. 9832.ll). 
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Generally, the Regions should anticipate developing cases 

for litigation for all sites where total costs of response exceed 

two hundred thousand dollars and negotiations for settlement were 

unsuccessful. Sites where total costs of response do not exceed 

two hundred thousand dollars, and negotiations were unsuccessful, 

are also candidates for referral consistent with the case 

selection criteria discussed in Part II, above. The cases 

selected for litigation involving sites where total costs of 

response are less than two hundred thousand dollars should be 

those where PRPs are recalcitrant, evidence linkim; PRPs to the 

site is qood, the case may be used to create qood precedent (such 

as a site where EPA issued a unilateral order, PRPs did not 

comply, and EPA is likely to obtain a favorable rulinq for treble 

damages or penalties), or th• case is otherwise meritorious. 

A decision to proceed with a judicial action tor cost 

recovery requires the assembly o~ all documents associated with 

the case includinq tho•• necessary to substantiate that: 

l) there ia a release or the threat of a release of a 

hazaraoua aubatanc•: 

2) th• releaae or threat of release i• from a 

facility: 

3) th• release or threat of release caused the United 

stat•• to incur response coats: 

4) th• Defendant ia in on• or more of tho•• categories 

of liable parties in CERCLA section l07(a). 
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These elements are discussed in Cost Recovery Actions under 

the Comprehensive Environmental Response. Compensation. and 

Liability Act of 19i0, (OSWER Directive No. 9832.l) and 

Procedures for oocumenting Costs for CERCLA §107 Actions, (OSWER 

Directive No. 9832.0-la). In addition, the referral should 

anticipate the defense that the response was inconsistent with 

the national contingency plan. The referral should comport with 

the applicable guidance and include or reference the 

administrative record, PRP search, and activity and cost 

documentation. Evidence substantiating each element of proof 

must be discussed in a referral package submitted to the 

Department of Justice when proceeding with a judicial action. 

Generally, referrals seeking the recovery of coats expended 

in a removal action should occur no later than twelve months 

after completion of the removal, whether or not the sit• is on 

the National Priorities List2l and regardless of whether further 

response action is to be taken. Exceptions to this policy may be 

possible in certain instances for legitimate litigation strat~qy 

reasons. For instance, where a remedial action is to be 

initiated within three years of the completion of th• removal, it 

21/ Although aitas on.the National Priorities List will 
have further coata, A.a.Sl.a., costs of a remedial investigation and 
feasibility •tudy, th• action for the recovery of removal costs 
should b• brought within a year of completion of the removal to 
assure that we litigate the case while th• evidence i• most 
readily available. See Cost Recovery Actions/Statute ot 
Limitations, June 12, 1987 (OSWER Directive No. 9832.3-lA). 
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may be appropriate to coml:>ine an action for the recovery of the 

removal costs with the action for the recovery ot RD/RA costs.22 

However, in no event should filing be delayed beyond the statute 

of limitations. 

22; Where further response action is contemplated, the 
Aqency ordinarily •••k• a declaratory judqment tor tutur• 
responae costs. See CERCIA section ll3(q)(2). 
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Part IV. CQST RECOVERY PROCESS FOR BEMEPIAL SITES 

The remedial process in the Superfund program includes the 

remedial investigation and feasibility study, remedial design, 

and remedial action. Activities -related to cost recovery must be 

conducted in each phase of the remedial process in order to 

maximize the potential for recovery of funds. 

The cost recovery process for remedial sites23 in~ludes the 

following elements: the search for potentially responsible 

parties (PRPs); the opportunity for PRPs to conduct the work: the 

development of the administrative record: cost documentation; and 

the timely issuance of demand letters. While the process for 

remedial sites is similar to the previously described process for 

removal sites, the level of effort of each element must be 

increased over that for removal -actions because of the greater 

amount.of money involved. Sites that proceed throuqh .a remedial 

investi9ation and feasibility study and remedial desi9n and 

action will generally exceed the threshold level of two hundred 

thousand dollars used in the removal cost recovery process. 

Described below are the activities required for each of the 

elements in the remedial cost recovery process and th• timing of 

each of th• activitiea. 

23; Where a •it• haa more than on• operable unit, cost 
recovery activities described in the remedial process should be 
conducted for each operable unit, where appropriate, since 
operable units may be held to ·be separate actions for purposes of 
cost recovery statute of limitations. 
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A. ere-Reaeciial Cost Recovery Actiyities 

Activities that may be carried out in preparation for future 

cost recovery actions prior to the initiation of a remedial 

investigation and feasibility study (RI/FS) include the 

potentially responsible party search, general notice, special 

notice, negotiations, and the issuance of an administrative order 

on consent for a PRP RI/FS. While each of these activities is an 

integral part of the broader Superfund program, each has a 

special significance in light of potential cost recovery actions. 

A.l. The Potentially Responsible party Search Th• 

identification and location of potan~ially responai~le parties ia 

central to all future enforcement activities, including coat 

recovery actions. The PRP search will generate names of 

potentially responsible parties as well -as the information to 

link the PRPs to the site. This information is likely to serve 

as.evidence in future judicial actions to prove the liability of 

the defendants. 

Concurrent with the NPL listing process, th• Region should 

initiate a'PRP search in accordance with the guidelines set out 

in the Potentially R11pon1ipl1 Partv Search Manual, 

Auquat 27, 1987, (OSWER Directiv~ No. 9834.6). Pund-laad, 

enforcement, civil investigators, and Office of Regional Counsel 

statt should work closely toqether in the development ~t the PRP 

search trom the initial planninq stages through the production of 

the PRP search report. Ideally, the following activiti1s should 
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be conducted prior to the initiation of the RI/FS to ensure that 

all PRPs may be given general notice of their potential liability 

well before they are given special.notice of the opportunity to 

conduct the RI/FS: history of operations at the site; a title 

search of the site property; Agency record collection and tile 

review; interviews with government officials; PRP status/PRP 

history; records compilation; issuance of CERCLA 104(e) 

letters/RCRA 3007(c) letters; financial status; PRP name and 

address updates; identification of generators and transporters; 

report preparation; and, an evaluation of the value of filing 

notice ot a lien on the site property. (Th• Guidance on Federal 

superfund Liens, September 22, 1987, (OSWER Directive No. 

9832.12), provides quidance on the use of Federal liens to 

enhance Supertund cost recovery.) Th• Region should rely on the 

expertise of the civil investigator and the Ottic• ot Regional 

Counsel and utilize available contract resources to conduct the 

PRP search and prepare the PRP search report. 

Sufficient information should be collected on all PRPs to 

satisfy th• special notice requirements of section 122 of 

CERCLA.24 If posaible, the PRP search should be completed prior 

to th• initiation of th• RI/FS. In some instances, completion of 

24; CERCLA 1122(•) (1) identities information that ahould be 
included, to the extent it is available, in a special notice 
letter. This information includes the names and addresses of 
other PRPs, the volume and nature of the hazardous subatances 
contributed by each PRP, and a ranking by volume of the 
substances at the facility. 
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all PRP search activities prior to the initiation of the RI/FS 

will not be possible. For example, it may be necessary to 

undertake an RI to ~etermine the source of contamination. In 

other instances, the search for generators may be complicated or 

"new" information may be discovered late in the process. 

A.2. General and Special Notice Letters and Negotiations for a 

PRP Remedial Investigation apd Feasibility Study. once PRPs have 

been identified, the Region should issue General Notice Letters 

to apprise PRPs of their potential liability. This should be 

done as soon as possible after they have been identified. In 

addition, information relating to names and addresses of other 

PRPs, volumetric rankinqs and nature of substances should be 

provided as soon as possible. 

Special notice letters will provide PRPs with a specific 

opportunity to neqotiate terms of aqreement concerninq their 

participation in the conduct of the RI/FS. Special notice 

letters should also include a demand for payment of past costs if 

a Fund-financed removal action was conducted at the site and a 

demand letter has not •lready been sent. Information reqardinq 

the content and timing of qeneral notice letters, special notice 

letters, and negotiations for PRP RI/FS can be found in the 

Interim (jµidanc1 on Notice Litters. Negotiation. and Information 

Exchange, October 19, 1987 (OSWER Directive No. 9834.10). 

33 



OSWER Directive No. 9832.13 

A.3. settlement for PBP Remedial Investigation/Feasibility 

Study. A settlement for PRP conduct of the RI/FS must include 

the requirement that PRPs pay for cost incurred by EPA in 

obtaining assistance from third parties in the oversight of the 

RI/FS and may also involve the recovery of past costs incurred by 

the Agency. 

Where negotiations result in a settlement for a PRP RI/FS, 

EPA will require the settling PRPs to commit in the settlement 

agreement to pay the costs of oversight of the RI/FS including 

extramural costs (contracts and interagency agreements) and 

intramural costs (EPA payroll, trav~l, and other costs) on a 

specified schedule. The Region should track reimbursement in 

CERCLIS and contact the Regional Financial Management Officer to 

set up an accounts receivable in th• Financial Manaqement System 

(~) for the receipt of oversight costs. 

In the ease of those sites where remo~al actions have 

occurred prior to the negotiation, and the cost recovery is not 

being pursued on a separate track, additional provisions for 

recovery of past costs or a reservation of EPA'• riqhts to pursue 

those costs should be included in the administrative order. If 

some but not all past costs are recovered in th• settlement, and 

.a r~servation of the Agency's right to pursue all of th• 

remaining costs is included, the advance concurrence of the 

Department of Justice under section 122(h) (1) of CERCLA will not 

be necessary. Of course, if the settling PRPs aqree to pay all 
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past costs, a claim is not beinq compromised and DOJ's prior 

concurrence is not necessary. 

Where neqotiations do not result in settlement, the Aqency 

will proceed with a Fund-financed RI/FS. 

B. Cost Recovery Activities puring the Remedial Inyestiqation/ 

Feasibility Study 

The activities that occur durinq the remedial investiqation 

and feasibility study in support of future cost recovery actions 

may include a supplemental PRP search, the development of the 

administrative record, the documentation of activities and costs, 

notice and demand letters, and negotiation tor PRP remedial 

design and action •. 

B.l. pocumentation o{ Activities apd Cost Accounting. The 

documentation of activities and accounting of costs must occur 

whether the remedial investigation and feasibility study are 

being conducted by the Agency, a State, or th• PRP•. 

During a Fund-financed RI/FS, each organization involved 

(e.g., EPA, a State, other Federal agenciea, EPA'• contractors1 

is responsible tor keeping an accounting ot its activities and 

the coats corresponding to those activitiea/items. Cooperative 

agreement• with. Stat•• for State-lead, Fund-financed P.I/FS's must 

include rec;Uirementa that States maintain documantaticn according 

to standard EPA procedures tor cost recovery. Th••• record• will 

be assembled later during the RI/FS in preparation for 

negotiations with PRPs for private-party remedial dasiqn and 
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action and may serve as evidence of costs incurred in future 

judicial actions to substantiate cost recovery claims.25 

When the RI/FS· is being conducted by the PRP(s), the lead 

agency must carefully record the costs of all Fund-financed 

activities associated with the oversight of that action. The 

settlement aqreement should specify the schedule for paY1Dent of 

oversiqht costs throughout the RI/FS. Normally, the Aqency will 

issue a demand for payment at the end of a one year period 

throughout the course of the PRP RI/FS for all costs incurred 

durinq that year. Quality record keeping using CE'RCLIS is 

essential since the Agency must be able to substantiate the 

amount of money demanded and what activities were performed for 

that amount. The Re9ional Financial Management Officer should 

set up an accounts receivable in FMS for the receipt of oversight 

costs. 

B.2. Supplemental PRP Search. As the RI/FS proceeds, the Agency 

should continue to develop the PRP search as necessary. 

Additional PRP• found since the start of the RI/FS who did not 

receive notice letters ahould be issued general notice letters as 

soon as they are identified. Thi• will 9ive them an opportunity 

to participate, to the e~tent feasible, in on-going work. The 

evidence linkin9 each PRP to the site should be fully reviewed by 

the Off ice of Re9ional Counsel in anticipation of pursuing 

25; Cost documents are not part of the administrative 
record for a site. 

36 



OSWER Directive No. 9832.13 

litigation aqainst the PRP, and supplemented as necessary. 

Again, the Region should ensure that all activities identified in 

the Potentially Responsible Party Search Manual, (OSWER Directive 

No. 9834.3) have been conducted or are planned. All sources of 

information identified by the Reqion's civil investigator should 

be thorouqhly pursued. 

If the PRP search indicates that there are no PRPs at the 

site, the Region should prepare a close-out memorandum to 

document the basis for a decision not to proceed with cost 

recovery. If the PRPs are not financially viable, the Region 

should review the merits of proceedinq with cost recovery. See 

the discussion of bankruptcy referrals in the Case Selection 

Guidelines section for factors to con•ider in such ca•••· 

B.3. pevelopment of the Administratiye.Becord. As in removal 

actions, th• development of an administrative record which will 

support th• selection of ·_ ::e of the remedial alternatives is 

critical to th• cost recovery potential of a caae. Section 

ll3(j) of CERCLA limits judicial review of issues concerning the 

adequacy of a r~spona• .action to the administrative record. An 

accurate and complete r~~ord, therefore, should simplify future 

cost recovery actions. Section 113(k) requires that interested 

person• be 9ivan the opportunity to participate in the 

development of the administrative record. Durinq th• RI/FS, 

whether conducted by a PRP, a State, or EPA, Regions should 

develop the administrative record consistent with the applicable 
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procedures. (See Administrative Records for Decisions op 

Selection of CERCLA Response Actions, May 29, 1987, OSWER 

Directive #9833.3.) 

B.4. Special Notice Letters and Negotiation for PRP Remedial 

Design and Remedial Action. As the proposed plan and draft RI/FS 

are made available for puDlic comment, the Regions should again 

send special notice letters to all identified PRPs to provide 

them with an opportunity to negotiate regarding conduct of the 

remedial design and remedial action (RD/RA). 

The special notice letters for RO/RA should include a demand 

for payment of past costs not yet reimbursed, e.g., the costs of 

a Fund-financed RI/FS. The Region should determine total past 

costs (to the extent possible) , and subtract from those costs any 

costs already reimbursed. The Region must ensure that the amount 

of past costs demanded is qualified to account for·costs incurred 

but not yet paid by the Agency. Interest which has accrued on 

amounts previously demanded should be included in the demand as 

appropriate (see page 22). 

c. Settleaent for PBP Remedial pesiqn and Action. 

As mentioned above, past costs will be one of th• subjects 

of neqotiation for PRP remedial design and action. The 

neqotiationa will result in one of three outcomes: full 

settlement, partial settlement, or no settlement. Se• the 

Interim CERCI.A Settlement Policy, OSWER Directive No. 9835.0. for 

a complete discussion of the factors to consider when settling an 
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action under CERCLA. The cost recovery consequences of each of 

these are discussed below. 

C.1. Full Settlement. Where negotiations result in a full 

settlement, the settling PRPs agree to conduct the work and 

reimburse the Agency for past costs. In addition, the settling 

PRPs will have agreed to reimburse EPA for future oversight 

costs. The agreement will be formalized in a consent decree 

which must specify the manner and timing of billings and payments 

and be filed in the appropriate United States District Court. 

For future oversight costs, EPA may be required to sand demand 

letters at regular intervals accordinq to the schedule set forth 

in the consent decree. The schedule for payment should be 

recorded in the appropriate CERCLIS tile. The Regional Financial 

Management Officer must be advised that an account for receipt of 

the recovered money should be established. 

c.2. Partial settlement. Where pagotiations result in a partial 

settlement, unracoverad costs should be sought from non-settlers 

in a §107 judicial action. The referral of a case against non

settlors should occur concurrent with referral of th• consent 

decree with aettlora, or as soon as possible thereafter. This 

will serve to highlight antorcam~nt against the non-settling 

PRPa.26 It the Region will not pursue th• cost• waived in the 

settlement with th• PRPa, the ten point analysis justifying the 

26; Of course, this should take into account accrual of a 
cause of action. 
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settlement for less than one hundred per cent should document the 

basis for not pursuing the unrecovered costs. If a decision not 

to pursue the unrecovered costs is made after the settlement 

analysis has been prepared in final form, a close-out memorandu~ 

should be prepared to.document the basis for that decision.27 

c.3. No Settlewent. Where negotiations do not result in any 

settlement, the site classification will determine the next step. 

For Fund-lead sites, unless a statute of limitations problem 

is anticipated for the recovery of RI/FS costs, the Region should 

proceed with Fund-financed remedial design and remedial action 

before initiating an action for the ·recovery of RI/FS costa. 

consistent with applicable and relevant guidance, consideration 

should be given to issuing unilateral §l06(a) orders to 

recalcitrant parties in order to encourage PRP response and set 

up c~aime for treble damages ind penalties. 

For Federal enforcement-lead sites, where the remedial 

action is not funded and the case is not settled, the Region 

generally should issue a unilateral section 106 administrative 

order and, where compliance is not !orthcominq, immediately 

thereafter (taking into account whether there is a funded RD) 

refer the ca•• for injunctive relief and past costs (combined 

CERCLA 11106/107 judicial actions). Th• coat docWl\entation must 

be completed by th• time of th• referral to support th• section 

27; Se• footnote 15, page 20. 
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107 claim. Again, see the 1983 Cost Recovery Guidance and the 

1985 Cost Documentation Procedures Manual for details of 

preparing the cost recovery portions of a case. 

o. Cost Recoyery Activities during the Remedial pesiqn And 

Remedial Action 

By the time a site has reached the remedial design and 

remedial action phases, much of the work for assemblinq a cost 

recovery case has already been completed. Additional activities, 

which will mainly consist of updating information collected 

earlier, will depend upon the outcome ot settlement negotiation•~ 

and the viability of the remaininq case. Where the Aqency has 

aqreed to a partial settlement, ccst recovery activities to be 

conducted may include those necessary in overseeing the PRP work 

as well as those necessary for pursuing a judicial action against 

non-settlers. 

0.1. PBP RQ/BA,. Coat recovery activities required during a PRP 

RO/RA depend upon th• type of settlement (i.e., full or partial) 

and th• apecif ic provisions included in the settlement tor 

raiinl:»uraement of past costs and oversight coats. Any settlement 

that include• raiJlbur••~•nt ot EPA'• oversight costs throuqhout 

the cour .. of th• r .. adial design and action will require th• 

Agency to r9911larly docwnent all coats associated with th• 

over•iqht function. Demand letters for oversight coats should be 

sent according to th• schedule sat forth in th• consent deer•• 

and tracked in CERCLIS. Th• Regional Financial Management 
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Officer must be provided with a copy of the consent decree so 

that an accounts receivable can be established in FMS and 

payments tracked. 

The Aqency should continue to account separately for all 

other EPA site-specific costs not attributable to oversiqht 

(~, costs associated with a separate operable unit which the 

PRPs are not implementing) in the event that a judicial action 

against non-settlers (or settlers) occurs. 

D.2. fund-Financed RD/BA. Fund-financed remedial desiqn and 

action will normally account tor the largest site-specific 

expenditures attributable to a site. Therefore, remedial deaiqn 

and action costs provide the lar.qest potential for return of 

s·ite-specific expenditures. This fact makes it essential that 

the Agency devote significant resources to the prompt development 

of cost recovery actions for remedial desiqn and actiQn costs. 

a) Cost Documentation. There is a presumption that absent 

full resolution, the Agency will proceed with judicial cost 

recovery actions for all Fund•f inanced remedial actions and/or 

unreimburaad costs unless ~ decision has been made not to pursue 

cost recovery. In preparation for a referral, th• Aqancy must 

continue aaintainin9 an accounting of all costs incurred on the 

site, includin; coats incurred by Aqency personnel and 

contractors, and costs incurred throuqh cooperative agreement• 

with States and interagency aqreements with other Federal 

agencies. The Coat Documentation Procedures Manual (1985) 
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provides details on cost documentation preparation for section 

107 actions. 

b) Demand Letters. As soon as practicable after the 

completion of the remedial design, the Region should send demand 

letters to all identified PRPs. The amount of money demanded 

should include total past costs not yet recovered, and applicable 

interest, plus a projection of the costs expected to be spent in· 

remedial action. While the demand letter should include the 

projected costs, it should also state that the amount is an 

estimate and is subject to change. Demand letters at this point 

should not invite discussion on any subject but costs, ~' 

negotiation on the selected remedial action will not be reopened 

at this point. 

c) Consideration of Refe~ral in the Event of No Settlement. 

Aasuminq that attempts at negotiation at this point are 

fruitless, the R•gion must make a final determination of th• 

disposition of the case. Ths relevant factors to b• conaidered 

are the same aa thoae for removal action casea: 

(a) the s~renqth ·Of evidence connecting the potential 

defendant(•) to the site:28 

(b) the availability and merit of any defense. (See 

CERCLA 1107); 

28; In th• ca•• of larqe remedial actions with PRP ••arches 
don• early in the proqram, th• PRP search ahould be reviewed and, 
as appropriate, upqraded, before a decision is made to close-out 
the case. 
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(c) the quality of release, remedy, and expenditure 

documentation by the Agency, a State or third 

party: 

(d) the financial ability of the potential 

defendant(s) to satisfy a judgment for the amount 

of the claim or to pay a suJ:>stantial portion of 

the claim in settlement: and 

(e) the st3tute of limitations. 

If upon review of the above factors, the Region believes 

that a judicial cost recovery action will not be fruitful, a cost 

recovery close-out memorandum should be prepared and its issuance 

documented in the appropriate CERC.LIS field. 

A decision to proceed with a judicial action for cost 

recovery requires the assembly.of all documents associa~ed with 

the case includinq those necessary to sul:>stantiate that: 

l) there is a release or the threat of a release of a 

hazardous substance: 

2) the release or threat of release is from a 

!acili~y; 

3) th• release or threat of release caused th• United 

Stat .. to inc:Ur response costs. 

4) the Defendant is in one of those categories of 

liable parties in CERCLA section 107(a). 

These elements are discussed in Cost Recovery Actions under 
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the Comprehensive Environmental Respopse, Compensation, an; 

Liability Act of 1980, (OSW!B Directive No. 9832.l) and 

Procedures for Documeptipq Costs for CEBCI..A 5107 Actions, (OSWER 

Directive No. 9832.0-la). In addition, the referral should 

anticipate the defense that the response was inconsistent with 

the national contingency plan. The referral should comport with 

the applicable guidance and include or reference the 

administrative record, PRP search, and activity and cost 

documentation. Evidence substantiatinq each element of proof 

must be discussed in a litigation report included in the referral 

packaqe submitted to the Department of Justice when proceedinq 

with a judicial action. At this point, the assembly of evidence 

should merely require updatinq information previously assembled, 

~, the administrative record, cost documentation, the PRP 

search report. 

Referrals seekinq the recovery of costs expended in a 

remedial design and remedial action should occur concurrently 

with the initiation of on-site construction of the remedial 

action. RO/RA referrals should not affect the schedule of desiqn 

or construction. Where remedial desiqn and remedial action are 

divided into operable units, referrals should occur concurrent 

with the in~tiation of each remedial action operable unit. 29 The 

29; section 113(9) of CERCLA provides that in cost recovery 
actions under section 107 "the court shall enter a declaratory 
jud911lant on liability for response costs or damages that will b• 
bindinq on any subsequent action or actiona to recover further 
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Agency will defer beyond this date the filing of a remedial case 

only in limited circumstances for technical or strategic reasons. 

once a case for the recovery of remedial action costs has 

been referred to the Department of Justice, the Region must 

periodically document on•qoinq costs incurred and submit these 

costs to OOJ. The litigation team should discuss the frequency 

and timing of the periodic cost up-dates. 

response costs or damaqas." 
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a quick reference to the rrost current JX>lic:y, procedural and technical 
directives governing the Office of El'lergency ane Rerre:tial Resp:>nse's (OERRJ 
Superf und Program. 

'l?le Cata.log is divided into four sect.ions. 'Ihe first contains a listing of 
doe\Znents by program and ke~· word. 5ec:tion II is orqanized n\Jnerically and 
abStracts all f il'la.l dOc\ments. 5ec:tion III contains a list of draft 
doe\ments, with projected date for final release and an abStract, if 
available. Final.ly, an wex lists all OOCUnents minericaJ.ly. 

'!his interim version cavers all Ooc\m!nts through JUlr 31, 1988. Regular 
supplanents will enccrrpass certain planned Changes for managirig guidance, 
as well as a ccrrplete upjate of new issuances. 

copies of the catalog may be obtained fran the SUperfund Ebe:ket at 
202-382-6940. ~stions or information about the Cata.log may be directed 
to the Policy and Analysis Staff, Off ice of Piogram Managanent, OERR, 
Attention: Betti VanEpps, !"I'S or 202-475-8864. 
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9242.2-0lB Emergency Response Cleanup services CERCS> Users' Manual 
( 10/20/87) I paq8 21 

9242. 4-0lA Tedmical Assistance Team (TAT>. contract users' Manual. 
(9/l/87), paqe 22 

9250.2-0l 

9360.l-Ol 

Policy Qi cast-Sharin; Of Tzmw!jate R8ll:JVals At PUblicly 
£Mled Sites ( 3/30/83 > , page 22 

Interim Final Qlidance Qi RE!llCW.l Action Levels At 
contaminated Drinking water Sites (10/6/87), paqe 39 

!''ft' QWCV am !'PB'' t" B'S' use actlqJs 

9360.0-10 

9360.0-15 

9380.2-01 

D:pectt ted Response Actions ( 7 /8/86 > , paqe 38 

Role Of Ezped:ited Response 1'Ction (PltA&) Under ~ 
(4/21/87) I page 39 

Draft Al.tematiw Treatment/Disposal 'l'edaiOJ.ogy Qudance 
Far l8lrJVal And !xpe'1 ted RamYal 1tCticms, ~ 44 

rhand•' -... . . . . - -. ' 
9275.1-01 

9360.0-08 

J'Ul.y 31, 1988 

Rawval r1nm:ial Milnaglml!nt Inst%'\J:ti.cms (7/31/84), 
PIQe 26 

1tmlDVal 1cticms At Methane Rel.ease Sites < 1/23/86 > , page 38 
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Pl<&M !sz' 1un;j m 

9360.0-03B SUperfund Ramva.l Procedures, Revision #3 (2/88), paqe 37 

9360.0-14 Use Of Expanded RE!llCWl Allthcrlty To Address NPI ~ 
ProPlSed NPL Sites ( 2/7 /87) I paqe 39 

9360.0-18 Ramval Piogxam Priorities, 3/31/88, paqe 39 

BBml\', lllmNe •xt 

9360.2-01 ~l Pl:ogxam For Ramval Site File Manaqanent (7/18/88), 
page 39 

:ttanttna T551m 

9J60.0-12 

9360.0-13 

July 31, 1988 

Guidance Ql IJll>lemmtation Of '!be Revi.sai Statutory Limits 
Ql Rl!rlloval 1Ctians ( 4/6/87) , page 38 

Gui.dance Ql IJll>lamnt.ation Of 1be "Contribute To 'l!le 
Efficient Ranedial Perfoomnc:e•• Provision ( 4/6/87 > , paqe 38 
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5*f'<ll II 

Redele;atim Of 1athcrity tlD!r CDCIA am SMA 
9012.lO 5/25/88 - QfM/P1'S 4l paqes 

CCzplete set of new and revised redele-;ations of authority reqarc1ina 
activities under CERCIA and Si\RA. PUbli""hed under the signature of th!:' 
.M.IClSER, it is the c:urrmt and definitiv, del.eqatiCl'lS dcc:Ument for thes• 
authorities. Attadnlnt A catta.ins recktegations of authcirity to takca 
specific actions. Attadlnent B designates responsibilities to exerciSl. 
cancurrence, consult or receive notice. 

StqJerfmd IDtemal neiegatims Of Anttx>rity 
(No. to De added) 9/13/87 -~ 68 paqes 

'Ihi.s dcom!nt, signed by tne· 1Gainistrator and transmitted under the 
signature of the Director, <ERR on 9/24/87, ccntains the ~lete set of 
final new and rMsad. intemal deleqations of authOrity ~lemmtinq the· 
provi.sians of SMA. It may be requested with the Rlldelegations, listed 
abDVe. 

~famd Cl:aptiMIWiaift ""C' •• , i :s:J its Plan _..,., (s:':AP) (lT-11) 
9200.3-0lA 10/l/87 - 01?M 240 pages 

~des guidanc& to the aqmcy and its pzog1am mmaqers for the projected 
accmplisments for the c:m:rent fiscal year-. It is 1.:JSed for budgetinq, 
resource aJ.locaticn, and pi:ogiam naU.torinq ttirour;ncut the fi..sca.l year. 
Prepared annually. 

Illlplmmt:at:ian StmtarJ! rar Raatlthod md &Jperfmd: stmrt '1'em Priorities 
far ACtJ.m 

9200.3-02 l0/24/86 - CJl!li! 24 pages 

First in a series of ~ pr:ovidinlJ dirlctian for ~mlBlting the 
SUperflmd pa:oyz• mmr SMA. Provides basic instructian en initial 
prioritiM for ptoytM ~mmtaticln and ccnsidllraticns that mst be taken 
into acoAILt urmr SMA. wr.saes the managmmt of on-going nndial and 
tWWWal l!*Ml'*IM actianl, mth rund and !nforcmmrt, &S affected by SMA. 

ncfbfUt:y ID '1!18 ft-II SC-Am 8lg1.anal ~ ~ PLm 
9200.3-05 6/7/88 - Cl!i! 6 paqes 

InterD!d to assist px:ogtau mna;ers in effective utilizaticn of their FY-88 
eEtrallllral operating funds. 
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12 pages 

First in a series of planned guidarx:es designed to organize and institu
tionalize the CCll{lOSi tion techniques, pit>lication and distribution pro
cedures to be followed in developing doc\Jnents that are usable, readable 
and available. ~is is Cll cancise, well-refererx::ed doc:\Dt!nts. 'lhis 
specific guideline addresses isStws of availability, cross referencinq, 
inde:xing, and follew-Up ccntacts. Writing techniques are suggested that 
can result in st.reaml..inud doc:\Dt!nts written in clear Enqlish that provide 
an appropriate level of detail. FOJ:Dat :inq suggestions . are made to 
facilitate cxn:!ensatian for use in field mar Jal.s or eil~c indexing or 
fil.inq. 

rat-al ng Of &Jperfamd Ptogxa D:l.recti11e5 ( IDterla Vusim) 
9200.7-01 8/88 -~ 56 pages 

Bibliog1a+ny in its interim follDilt that will serve as an index and abstract 
catal.og to assist the user in selecting the m:>st current SUperfund doc
ummtts best sui tad for a particular need. Final directi. ves are separated 
fran draft doom!nts.· All are irr't!xed by ptog1au respxisil:>ility, key word, 
OSWER m""'>er and title, and c:antain brief abstracts of caitmrt. 'lhis issue 
covers all doom!nts throUgh 7/31/88. 'me final wrsian, expected early in 
FY-89, will enc• ••1ass planned c:hanqeS for mmaqin; guidance. 'nle. cata.J.oq 
is designed for lOose-leaf mintenance with quarterly updates. 

cacr.xs Data *""' 1ng 9Ci' •rt Polic:y Stattmnt 
9221.0-02 3/31/86 -~ 2 paqes 

Stat1!1111!n't of present policy reqardin; manaqement of the data handling 
support. contract for CE'RCLIS provided under cantract by CCllplter sciences 
Corporation <cs:> • 

POnllrd:iD.J O a1w '!\) llMdquarters 
9225.0-02 4/25/84 - BSa> l page 

sets a specific tim fraam within "1ic:n claims, hquiries regardinq claims, 
and mquesta for ~an mst m forward9d to Haild;UarterS. 
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Notificatim Of lmtrictim:'5 Qi Rei•11r:s •t Of Private Party casts 
9225. 0-03 ll/25/85 - ERO 3 pages 

Directs Reqicms to en.sure that affected c:amunities are infomed of 
restrictive provisions of CERaA reqarcli,nq private party reimlrsEllE!lt.S for 
renDVal costs. '1llE!ll a nm::Jva.l action that ai fects private residents is 
approved, the osc shall attmpt tD notify them that the expenses they incur 
are incurred at their risJc and expense, and are net reimlrsable by the 
Federal gcvenm![tt. OS:'s are c:autiona1 not tD make statements that can be 
constJ:Ued .by c:ammity Dl!!Da..rs as prani.ses .by EPA to reim::Jurse for c:_ean-up 
costs. 

cm .. nli:lty Relat=:lms Policy 
5/9/83 - HSCD 5 paqes 

Articulates the aqmcy policy for carmmi. ty relations activities that llUSt 
be an integral. part of eveey SUperfund financed rmatial or rtm:Mll action. 
serves as an intrcductian to the mre detailed handtlcc>Jcs that provide 
specific, detailed direc::tian for cond1lcting viable c:amnni ty relations 
activities at SUperfund sites. 

O-m:lt:y Relatjgm SiiiMS'OOk (riml.) Mlrmal 
9230.0-03 1986 - ss:o 146 paqes 

Represents the aq81Cy's policy and prog1an guidance for developing and 
~lemantinq ccmnmity relations progzwww at SUperfund sites. 'l!1e handl:ook 
is intended for use by States, EPA staff, and other F~ aqencies. 
Offers step-Dy-step procedures for dewloping and managing an effective, 
site-specific CClllllJnity relations progzan. Chapters include c:Cllllllrlity 
relations dL1rinq rem:>vals and nnrua1 response durinq enforcement act.ion. 
~les of cama.mity relations techniques and saqlle pJ.ans are provided. 
'!here are also instructions for amiJ1isterin; a amnmity reatiC2'lS pxogxam 
and various replrting fox:mats. 

Crewmity Reltt:lms 11Ctivit.1M At $CJE:f&n1 lhfo.Ic •t Sites - Intllrlll 
Qridance 

9230.03& 

enf orc~ 
process. 

July 31, 1988 

3,122/15 - BSC) 15 pages 
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i......-miw.ty Rel ati ems In Slp!rf'ID! - A Baidb at (Interim Qri dm:e) 
9230.038 6/88 - HS:D Manual 

~lic:aDle to all response actions c:cnducted under CE3:IA, whetl'ler 
perfolJDed by EPA, other Federal aqencies, or State gcM!Il'11BltS. Provides 
policy ra;ui..ranents for coordi.nat.ing activities at SUperfund sites and 
addi tiona.l techniques and guidance that can be used to supplanem and 
enhance a basic ccmuniey re.laticns pcog1am. 'lhis is a c:aiplete I'f!9ision 
of the 9/83 version. caitains new mteria.l and r1Wisions to reflect WA 
CilDl!fOia1ts and EPA policies issiied since 1983. 

Q'W!mity Re1aticns QricSpnce l'Or J:nlmtin; Citiz.im caawis At SUpetfund 
Sites 

9230.03 10/17/83 - HSCD 13 paqes 

Guides Regions am State CClll!lni.ty Relations staffs in condUc:ting ard 
eva.luatin;J on-site discussions with citizens and J.ocai authorities prior to 
nan ~ency SUperfund response actiCllS. 

o:wudty Jlelaticms Recpd' ats rar ~e Qlits 
9230.05 10/2/83 - HS:D 4 pages 

Discu.sses the ~ en camami.ty relations efforts of the cax:ept of 
dividing ranedj,aJ activities at a site into operable units as defined in 
the aml!!nded ra (SO FR 47911, 11/20/85). No major Changes are requirecl in 
t:.he planninq and ~lanentatian Of SUparfund camunity relations. 

InteriJI QJi.dmce Qi lfadmi«:al Aasistm Gram:.s ('mG) For PUblic 
Partidpatim 

9230.2-02 3/26/86 - HS:D 10 paqes 

SUpplles preliminary usistance for persons inwlvm in early stage.s of 
manaqing TAG grants for plbllc participatian. Will be u;dated as the 
pwg1am evolves. 

If& t1dCw1 ~ Grmta (91G) Pl:ugtaa Activities Prior 'ft> rsmaL"e Of 

9230.1-02 l/ll/81 • BSCD 8 Pl9e5 

SUA>ll• adl!i:ticmal interim infmmticn for manaqing the TAG ptog1au prior 
to prrm11gaticn of final mlmllJdn;. 
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Citiz.ms Qrl dimr? MilnPl 7or 'nle 'l'a:tmical As5istm ('me) Grant Ptogx• 
9230.l-03 6/88 - HSCO l29 pages plus ~ces 

Provides a ~lete set of instruc:tians for citizens interested in 
'l'ec:hnicaJ. Msistance Grants. InclUdeS a step-by-step guide to applying for 
and man~ the grant and au fo:Dt required by EPA with sanples of 
~letea fo::ms. '?he manual wi.U be. current for the TAG Piog1am during its 
operation under the Interim Final Rule for section 117 ( 3 > of CERCI.A and 
will be revised upon publication of the Final Rule (Gpe\..-ted in 1989. > 

J . .:i;icnal Qrldp!y:e Min>al Par '.1!11! ~cal A&sistaDCe (~) Grmt Pro91• 
9234.l -V4 7/88 - HSCD 84 paqes 

Provides guidance to Regional staff -no are mana;inq the Technical 
Assi.St.ance Grant Ptogram and other Rec;ional staff for use as a reference 
abOUt the prog1am. Explains the piogxam, responsibilities of key staff, 
the role that States play 1n tl1e piog1am, and all aministrative procedUra.J. 
requi.reants for the appUc:ation and awart!, ~, and fiscal 
mnaqall!nt processes. 

JIA>l i cabi l j ty Of K:IA Jw:pU I I u '1'0 CDCtA MlninrJ 1ilSte Si.tel 
9234. 0-04 8/19/86 - OEMll'AS 11 pages 

Clarifies use of SUbtitle D and/or c of RCM for developing remedial 
alternatives at CERCIA mininq waste sites in light of a July J, 1986 final 
dete.cninatian on regulation of mining waste. 

Interim QJidm:e Q1 ,.,,.._,11ance With JQ!Ucah1e or R1!1e9mt Jl'X1 ~ 
(MAR) Rsprli;&..;i•._QIOll 

9234. 0-05 7 /9/87 - Cl1MIPAS 12 pages 

AddreSSeS the nquiran!l'lt in CERCIA, as amnded ~ SMA, tllat remectial. 
actions ~ly With a;plicable or relevant and IA*DPriate niqui.ranl!nts 
(AIWtS) of Federal laws m1 m:ce stringent, P?Qllll;ated State J.awS. 
Descril:>es haW ~ ate generally to be identified and iR>Ued and 
specifically discr.JSses ~liance with State requ:iralalts and certain 
surface wt.:: m! ~ stm:Sam. 

u.r•a Qzlde 9» in. o"' m:t Lilt&mtt:my Ptogx:& 
9240.0-1 U/16 - SSED 250 pages 

O!:gard.c: and inorganic analytical prug:a deseripticn that outlines the 
re:;uinlDem:s m1 analytical proceOunts of new Ct.P protOCOlS drlel.Oped fran 
tedmi.cal. caucus _.ramm'ldaticns. Reflects the stttUS of the pi:ogu111 as of 
Dec:lllDer 1 CJS)6 • 
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Analytical 9QX>rt I'm' ~ 
9240 •. CHJ2 3/20/86 - HSED 7 paqes 

Mamrandllll that renews altemative SUperfund ~le analysis resources 
available to the Reqi~, provides general guidance in the use of these 
resources, and requesu that each Region manage and m:mitor its analytical 
SURX>rt services. Describes the tw principal sources of SUperfund piog1 am 
analytical SURX>rt as the Regional laboratories and the CCl1t.ract. LabOratory 
Progtan (CLP). ?d:litional c:att.ractor sources available include R•mwU al 
(REM), Field Inwstiqation CFIT>, and the EnviJ:armEntal. Sen1.ces Assistance 
Team < ~) • l 'enerally, c:r.Ps are to be used for analysis requiri.nq 
consistent methoJclcgy, .;u-40 day tumarcund, and data of JaXW1 and 
dcc\m!nted quality. CI.P's Special Analytic:al services can be used to 
analyze unusual matrices. Remedial and RlllDW.l. contract analytical 
resources include fixed and mbile laboratocy support. Choice of analy
tical support shCuld be dl:iven by data requiranem:s. users Should be 
sensitive to costs, definition of work, enforcanent needs, and quality 
assurance requirall!nts. Describes lrlw Reqicms Should develop their own 
integrated Dlil1'1aqement and t.raclcinq systms to nali.tor these resources. 

Pllergiency Re511 •we ·Cl.armp services (JmCS) U&els' Mm111 
.9242.2-0lB 10/20/87 - ERO 240 paqes 

Pmrtdes a Wehensive guide to using emergency respcnse cleanup services 
contiactors at ~ sites. 

Px•<•"ires !'or Ini+itting ,_.,,1a1 Resp•15e SEvices 
9242.3-03 7/618' - HSCD 21 paqes 

Streamlines work plan d8Yel.Opnm1t process. Devel.Ops a mre catl(Jtehensive 
site specific work plari and redUCes dead time durinq work plan revi~. 
Provides latitude to Regional site manaqers to identify ~ initial 
tasks on a site-by-Site basis. 

11111 II cantnct o1'1SnS l'ee PEfwWL'e zn1natim Plan 
92'2.l-05 7/25/84 - CIM 50 pages 

Defines pmc:8dw:es for the RIM II cantract 1Mm1 Fee PerfollllilnCe Plan. 
Desc:ibM fee stmcture m1 e'Rl.uatim process and includes copies of the 
fm:m m1:'1ed to manage this c:antnct. Procedures are essentially the same 
as tm rft'iMd RDll!'l'r prac:edUreS, acept tha.t w:h region JlllSt assess the 
ccntraCtCr'• re;icmal. ~ activities. 
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1"'21 •taticn Of ~ Decattralimd Cmtractar Perfmmn:e !valuaticn Am 
11iarc1 P98 Ptua:ss far R 1; al Ptogt• cmtracts 

9242.3-07 3/9/87 - Hs::D 16 paqes 

Delegates sit~specific: award fee decisions to the Reqicnal Division 
Direct.ors. Di.st.rilJ.ttes standard operatinq procedures ider.tif}-:Jlq the roles 
and responsibilities of Regional and Headquarters s-ca;ff in i.aplementinq the 
cont.raet.or aiam fee process. ProcedUre will be field tested for one 
evaluation cycle, tben made final. 

'1'admical .Asaistm 'fW ('JM') Ccatract tJsers' Mil'Jal 
9242.6-0lA 9/l/87 - ERO 

Explains the nature of Tedmica.l Assistant Team <TAT> eattract resources, 
responsibilities, and procedures for operating under this ccntract and a 
DE.anS to evaluate and c:arcaisate cont.raC'tOr perfmmanc:e. 

Polley an o:.t Sbarlng At PtJbllcly o..m Sites 
9250.2-02 3/30/83 - HSCP 2 pages 

Describes CERCIA Sec:ticn l04(c) (e) (ii) Requinment that States pay SO\ or 
mre of the respanse costs as.soc:iated with facilities CMl81 by States or 
their political SUbdivi.sians (ltplblicl~"> at the tim of disposal of 
any nazamous substanee. CSUR;>lfllllllted by 9250.2-01. > 

Policy an o.t Sbarlng Of r-2:fata l'lmJVals Id: PW>Uc1y Qiml!ld Si.tea 
9250. 2-01 3/30/83 - ERO S pages 

Specifically addresseS cost st1arin; for jmmd:f ate ~ actions at 
p.lbUcly CM18d sites. ($lpplamm:s 9250.l-Ol.) Note: Olanqes in SMA 
will require revisicn of this dcc:ment, "'11.Ch will t>e sc:heduled in 
c:anjunctian with pmzuJ.gaticn of ?at revisicms. 

wai'qE Of l°' o.t Sbu'9 far I 'Jal P1mning letiv.Ltim M: Privately 
Omm 

Sitm 
9250.3-01 5/ll/83 - BS::D l page 

Reverses Mm:b 11, 1912 policy <see 9246.0-01) to allCW the funding of 
r-mdia1 imati;aticn, fwibility study, and rmet11a1 design at privately 
omed siteS vitbaut a State cost share. <See aJ.lo 9250.3-02) 

Qlidance en~ "111; 1111 .... ot 10\ a.t s.dn; 1'tt' r '111 ~~~ 
9250. 3-02 6/3/83 - HSCD 4 pages 

Establishes procedures for iq>J.8ll!!lting cost Sharinq policy as reflected in 
9250.3-01. 
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DeJ.egat.ims Of P !y seJ.ectim TO R8gi.cm (tbier DeJsJatim tl...S) 
9260.1-09 3/24/86 - QRIVPAS 25 pages 

Delegates taia:ly selection decisions to RAs. rutlines options for division 
of decision autlx>rity bet:Wen the AA/OSWER and RAs. 

DeJ.a;aticms Of Jlutlx>ri ty Dmr 'Die retJe:r:aJ. liilteI' PQ111ztj on crntrol Act 
(l'WCA) ~1 icabie To 'lb! ~ Plogx• 

9260.3-00 4/16/84 - QRIVPAS 3 pages 

( l) Identifies and delegates the ~licable authorities under ~ for 
imllinent. and SUbsUntial threat to the i:aiblic health or welfare of the 
united States because of an actual or threatened disc:ha.rqe of oil or 
hazardcu.s substanee intn or upm the naviqatile waters of the united 
States fran an onshOre or offshOre facility. (!lliPCA 311; E.O. 11735, 
8/3/73; 40 CFR 300.52 (?CP) 

( 2) Deleqates tc M/OSD and RAs authority to is.sue letters of notif·ica
tion of plaCSll!!lt of daaical and biol.Ogical aqentS an the National 
Oil and eazamcus SUbstances CCl1tingency Plan C?CP) proc:U:t schedule 
in accordance with Sntipart H "Use of Di.spersant.s and Other Chani.ca.ls" 
of the ?CP. ( FWPt'Alll ( c) C 2) ( G) ; 40 C!'R 300. 81, the ?CP) 

(3) Delegates to M/OSiE'R and RAs authcrity to. perfcm the EPA functions 
and responsibilities relative to the Spill Preventia'l COnttol and 
Countemea.sures Plan ( SPCC Plan) regulatians. ( FWPCA 3ll ( j )( l) (Cl ; 
40 CFR part.s 110, 112, 114. (4-1-84) 

Illpl--rt:at:ian Of cr.a::tA Strategy lit Pederal Pacilities 
9272.0-01 4/2/84 - Office of EXtetna.l Affairs 1 page 

Mall:>randlln dated April 2, 1984 fran the Assistant Adm:i.nistrator for 
Extunal Affairs to the Assistant Administrator, OSER, discussinq the 
illplementa.ticn ~ of Federal Facility CERCIA strategy. 

Initial Qrl,,., ... Ql PtdEal hcilitim lit C'!W'tA Sitm 
9272.0-02 12/3/84 - BSCD 3 paqes 

Disc:usses status and direction cf oswm efforts to iq>lmmnt haZamaus site 
cleanup at Federal racillties. Divides primary respansil:>ility for national 
managanmt of SUperfUnd FedEal Facility pz:ogiwww betwm the Office of 
waste PLogtwww r.nfore-rt am the Office of !'am981CY and Ren-dial 
Respanse. 
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Pe+t1 + ISi M l 1 ties far Pederal. Pac:ilities 
9272.0-03 8/19/85 - CMPE/CIERR l paqe 

Mem:>randm fran Director OMPE to Director OERR clarifying responsibilities 
of CW'E and CERR on Federal Facilities. 

Peder.al Facilities 
9272.0-04 8/19/85 -~ 2 pages 

Clarifies responsibilities and direction of effort within CW'! for Federal 
facility activities. 

l paqe 

Mll!llDrandllm fran Director CERR to Director c:.'PE that provides direction for 
the O!RR Facilities P:tog1am Milmlal deYelopieut responsibilities that CMPE 
a.ssuam and clarifies responsibilities between CDR and ~ for Federal 
facilities. 

R&i>Yal l'i1ari al MPH] at Inst.ractiam 
921s.1-01 113111• - mo 34 pages 

Describes the process necessary to ilq;>lanent the April 16, 1984 SUperfund 
deleqad.on ( 9260. 2) • ProVides a plaminq structure for Reqicmal Aemi.nis
trator to identify and assign Reqiana.J. financial. responsibi.li ty · for 
activities. (Men:> signed by Mm.nistra.tor) (Update planned for ·la1:.e FY-88 > 

p Ual !1mry:la1 M'BJ •t Inst.ractiam 
9275.2-01 9/21/84 - HSCD 28 pages 

Describes the process necessary to ilq;>lement the April 16, l 984, SUperfUnd 
delegations (9260.2). Provides a pl.annin,; suucture for Reqianal Amlil'ti.s
trators to identify and assign Regional financial. respcnsibill ty for 
activities. 
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Polley Cb !'1aod P'...llns Am wetlands Asses--i:ts 
9280.0-02 8/85 -~ l2 paqes 

Discusses specific situations that r&:lUire preparation of a flood plains or 
wetl.CU'lds assessment and the factors to be c:on.sidered in preparing SUCh an 
assessment. For r8IDVal actions,· the OSC DUSt consider the effect of 
response actions ; and for rem-di al actions, a floodplains;wtl.arx1.s 
assessment llllSt be incorporated in the planning and analysis of the action. 
In nspau .iinq to releases of haZardcus substances in floodplains and 
wetlarm, SUperfund actions nust meet substantive requira:nents of the 
Floodplain Manaqamnt Ezec:uti ve order (IX> ll 988 > ; the Protection of 
wetlanr'! EDc:U'tive omer <m 11990), and ~ A of 40 · C!'R Part 6, 
"Statement of Procedures on Fl.Oodplain Manaqammt and Wetland Protection." 

Site 
9283.l-Ol 3/24/86 - HSa) 7 pages 

MmcrandLD presenu an ini ti.al overall iRttoach to decision naJd.nq with 
respect to groundwater cleanup at SUperfund sites under developuent by 
O:FBR. 'Die strate9Y will be further refined in a Groundwater Evaluation 
Manual currently under deftlopnant. 

Standiu:d ~ safety QJide MnJal 
9285.1-0lB ll/19/84 - BSCD 182 paqes 

Manual provides guidance an health and safety practices and procedures. 
Intended to carplamnt professional jtdgene1t and ezperierx:e and supplement 
existing Regional safety criteria. Updates previous guidance to reflect 
add1 tiona.l aqmcy experience in respanding to envircnnental incidents 
involving hazardous substances. Not intended to be a ~ve safety 
manual for incidlll't nspcnse. 

Held Stamud qma1 ing PU !('W'trm ,._.., M Site BDtry 
9285.2-01 1/1/85 - HSa) 38 paqes 

Field Sta•11i"' Olm:•• in; P1UCW'' ... ...,., ~7 - Da.11 +11 wdraticm Of 8641J11Se 

Pm:••••l 
9285.2-02 1/1/85 - BSCI) 38 pages 

Describes awtovcl operating procedm'eS for deccntalllinatlan of response 
persanneJ. and equipmnt at hazardous sub5taJ1Ce release sites. 

Ju.ly 31, 1988 - 25 - osmt Dinctive 9200.7-0l 



P1eJd St:andUd ~ Pxoca,ues M;mnal N - Air~ 
9285.2-03 l/l/85 - HSCD 33 paqes 

Describes air m:mitoring procedures for use by field personnel to obtain 
air mni.toring daQ required to minimize the risk of exposure to personnel 
at hazardcus SUbstanee release sites. 

Field Standard OperatiDJ PxtX8 'rres Milmal t6 - WDrk Zmes 
8285.2-04 4/l/85 - Hs:D 30 paqes 

Describes procedures to be use .:i by f!.eld persameJ. to establiSh work zones 
for control of hazardous mate~ to minimize the risk of ezposure to 
wrkers at hazardous release sites. 

Field Standard OperatiDJ Pxuc•tves Manna1 t9 - Site safety Plan 
9285.2-05 4/l/85 - HSCD 34 paqes 

Establishes raquiramnts for protecting health and safety of field 
personnel during all activities ~ed at the site of an in:iderlt.. 
COnt.ains sat~ infolmiltion, inst.ructions, and procedureS to cover a 
variety of si tua'ticns c• *"" a Ll.y encountered in this eype of field work. 

00 1 4•tianal Blalth 'l'ecbJica1 Asaistm And !nfmcemnt Qlimlims For 
~fmrl 

9285.3-01 3/15/84 - HSCD 10 paqes 

Gives direction for ~ field staff W'1D may be asked to provide assistance 
or conduct enforctlll!nt activities at hazardcus release sites. 

Dlp1cJ!ee OCopticm.J BMlth 6 Slfety 
9285.3-02 7/7/87 - HSCD 4 paqes 

PrOvides procedures for nanai;iDJ ~l.Oyee oc:cupational health and safety 
CC11Siden.tians at SUperfund sites. 

aic-rm.i Jlabl1c B ltb &9alJPt1m .... a> 
9215.6-01 10/1/16 - 8SI[) 
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Qiimnce Par OXmlinatin; A91Dl Baal.th Asae= It letivitim tel.th 'Die 
~ p •ia1 Ptucess 

9285. 4--02 5/14/87 - HSED 32 pages 

Provides quidance for coordinatin.J health a.ssessnent activities at. 
SUperfund sites between the ASIDt and EPA ~ cand1X:tinq SUperfund 
remedial activities. 

Beal.th Ass• •Ls By A.,,""'lDl : .n l'!'-11 
9285. 4--03 \/7 /88 - BSED 6 pages 

Clarifies operating procedures for dealing with A1'SCR. Presents schedule 
for heal.th assessments beinq canducted by M'SCR in FY-88. 

S4Je:t'f'llnd Risk Assft it InfOJ:mtim Dira:tmy 
9285.6-01 12/17/86 - BSED 

Provides infoi:matian an resources for cand1X:tinq riSk assessment activities 
at SUperfUnd sites. 

E? •1a:CU. Of °",.* s&anrttn; Ben•m A.9JDl Jal -. 
9295.l-Ol 4/2/85 - ~ ll paqes 

Establishes policies and procedures for condL1c:tinq respcrwe and non
response health activities related to releases of hazardous substances. 

Joint ™Ila Q11cJarre 
9295.2-02 6/24/83 - CH! 41 paqes 

Pmvides joint guidance for c:ondUcting activi.Ues and c:oordinat.ion 
necesscu:y for a sar>oth interface l:>etWeen EPA and the U.S. Amly Corps of 
EDgineers. Prorides fm:ther quidance . regarding respansibi.li ty and 
infomatian ra:::euaxy for c:oordinaticn of bill.in; am reporting. 

IDtm:au q AIL u Bit •m caq. Of Dlg:i1W1ts .Ind JM In be:sating 
P.L. 9'-510 (,,_,.A) 

9295.2-03 12/3/14 - CR 3 pages 

Defina tm u1:tstanc9 tm u.s. Amy c:m:pa of~ will provide to EPA 
in illplmmltin; the~ p&:CJ1i1M, ·1a l'\md-181d er State !'und-lead for 
EPA Enforc I I lt-1.Md pmjecta. 
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l? •IaaDm Of llAt'SUIDflR.1 (IOI) Between ~ Jllrl Pl'A Far 'Die 
IJl(ll datign Of Cercla BaJ..OCaticn ~vi.ties tb:m" PL 96-510 

9295.5-01 4/5/85 - ~ 21 paqes 

Describes major responsibilities and outlines areas of nutual su;port and 
cooperation with respect to relocation activities associated with resp:mse 
actions pirsuant to cm::rA, Executive order l2.ll6 , and the M:P, 40 c:::FR Part 
300. Effective until April 1989. 

~ Of !fA/P'!1ll\ MmJramll Of tldastardiRJ (!OJ') ()1 C!'JCtA 
ReJ.oc:at.:i.ms 

9295.5-02 6/14/85 - CIM 27 paqes 

Forwards ~ mi on CERCIA Relocation ( 9295. s-01 > to Regional 
11dministra.tors. Pr'OVideS guidance in establi.shinq Reqional~ers;
F!Wa relocation contacts ar.d follcWing standards est.ablist1ed in t.ne ?OJ. 

CDonttnatim Bet'l'!9' Rsgicml Sl:Cl@If'ttd Staffs And Office Of hdeDJ. 
1tetivities (CJ!A) RaJj.cmJ. counteJ:];llrtS ()1 C!Jl"'tA 1Cticm 

93U.0-04 10/29/84 - HSC:> 4 pages 

Encourages coomination Detwllen the Regional SUperfund suffs and OFA 
Rec;ionaJ. counte1'Plt'tS in arry.inJ out C!aCIA actians. ( Si;na1 W. Hedanar1 
and A. Hirsch) • 

Qiidance l'Ur r.stah1 i shinq b le. 
9320.l-02 6/28/82 - HSED 14 paqes 

Establishes procl!dllres for iJ!lllllDl!nting' the NPL, whic:h was inandated l:JY 
sect.ion 105 (8) CB> of CERaA. ~ the overall strategy for develop
ing and presenting the list, including selection of carw.1idate sites, dat.a 
collection, ~licati.cll of the aa.zam Ranlcinq System <HRS l , procedures for 
sutmi ttin; candidate sites, and the verification of quality assu.ranc:e 
(Control proc:edllreS). (Signed lJy H1t191p11, SUPPlf!IDlnted by NPt. <)320.3-Ql 
and l-03) 

1DA/NPI.·r.i.8dn; PQJJcy 
9320.1-05 9/l0/86 - ssm ll paqes 

Deser1bes 1CD1NPL listing policy u prtlllll;aud in thll Federal Register 
(51 FR 2105.&, JUm 10, 1986) 
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ll:D SpB:i al Study waste De£ini ti.ms: Sites Ra:IUirlnq Witianal 
ems; d•rati 01 P.tior 'l'O NPL Prop wa 1 'l'bie%' SIRA 

9320.1--06 3/10/87 - HSED 22 paqes 

Policy llEllCrandm signed by Director OERR, '-ihich discusses Section lOSCq> 
and 125 of SMA and its relationship to RCRA, as amended ey ~ with 
respect to the s;a:ial study wastes such as drilllnq fluids, cement kiln 
dust wastes, mining wastes, ash wastes, etc. 

Interia Qti•Jance Par Cmsideratjan Of Sa:tians lOS(g) And 125 Pf SMA Prior 
'D> NPL P1• 'l' wa 1 Of ...., a i Study waste Sites 

9320.1-07 8/21/87 - HSED 17 page 

MmcrandUm describes O!RR policy for identifyinq mnic:ipa.J. waste land.fills 
that haVe received hazamOuS wast.es. Criteria desc:r1bed for considering 
their possil>le inclusion. on the NPL. Signed by Director OERR. 

Li.stinq Of Mmi dpaJ Landfills ~ NPL 
9320.1-08 10/24/86 - HSED 

MarlJrandLln disc:usses proc:eCures for detl!l:Dli.ninq which solid waste landfills 
qualify for listinq on tl18 NPL. Describes the type of doCIDl!ntation 
raquired from tne Reqian.t to esta!Jlisn this eligihillty. 

Li.stinq Of ll'mici.pal Lmdf ills 01 NPL 
9320.l-09 8/21/87 - HSED 2 pages 

Ml!Derandl.ml continues the discussion of procedUres for llstinq Illlllit:ipa.l 
l.aJ1dfills "11.ch qualify as SUperfund sites cm the NPL. 

Qiida:nce Par """"1n; in. lB. 
9320.3-01 5/12/83 - HSED 7 pages 

Provides guidance for tbe first and future ~tes of the NPt < SUpplanents 
9320.l-2 and 9320.1-3. SUpplllllllltad ~ 9320.3-2 llX1 9320.3-3) 

In8'trUCt:lma ftlr' Pl•••lgating le. q,dat• 
9320.l-02 1/18/84 - HSED 7 pages 

Defines pa:ocdlr• md bCJian&l respansillilities for t:. final rulaniikinq 
of the NPL update. 

July 31, 1918 - 29 - os.m:a Di.r9c:tive 9200.7-01 



Ptuc-tves Par Opdat:i.D; 'lbe re. 
9.320.3-03 5/23/84 - HSED 8 pages 

Sets for the process for developing upiates to the NPt and presents the 
schedule for prop:>sjJ}g the second \llXlate. (~lanents NPL 9320. l-2, 
9320.l-3, and 9320.3-l) 

Guidarx:e Par Plop ISEld NPt. Opiate t3 
9320.3-04 12/10/84 - HS!D 3 pages 

Ml!ll'Drandtln r .stabilshes sc:hedule and scope of Update #3 to al.law Reqions to 
sutmi. t si tr not ~leted in tine for prtwious update and lim1 ted to 
cJ.assic il'D.b-cria.l. si~es ~ch clearly fit ~policy guidelines. 

NPt Infonaticm Tlp'at-e M 
9320.3-05 4/30/85 - HS!D 6 paqes 

Provides baCJc;round infomation on NPL Response categories/ Status COdes. 

tJpdatin; 'lbe lB.: Update " Pl:• 4* di l 
9320.3-06 9/17/85 - HSED 4 paqes 

Melrl)randLJD provides specific infomation on the scope, sc:hedulinq, and 
proc:edUres for preparinq sites for proposal on utx!ate t6 of the NPL. 
Describes the future iJii>lic:atians for a proplSed delistinq policy on adding 
sites to the NPL. 

Interim Infcmatim Release Policy 
9320.4-01 4/18/85 - HSED 6 pages 

Provides interim policy for release of infolllliltion rega.rdi.nJ the NPL. 
Should be used by ReqicllS to prepare coordinated responses to information 
request.S fran the PJblJ,c, fran Citizens, am tbcse sul:Jnittm under the 
Freedan of Infm:maticn 1tCt (!'OlA). 

!KJn1 • ••a tar Sel8CtiD; Jin Off-Site qrtm In A 9'41etfund aes,aJSe 
1tCtian 

9330.1-01 l/28/13 - BS::D 4 paqes 

Wresw ti. intmace bet.ween. RCRA m2 CERCtA for the off-site tr.atment, 
storage or d.ispDAJ of hazardou.s sublltancu. !.ltablishes . general Aqency 
policy for r&llNl.l. am remdja] acticns. Establishes specific criteria for 
raiedj al actians in detemin.ing Y1ll!l1 hazardou.s substances may be trans
ported oft-site for t.raa't:mMnt, storage or disposal V1m selectin; an 
appropriate off-site ha.2.Udous waste manaqmmnt facility. 
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Eval.uat.i.m Of Ptogta 1n1 D\for:t: it-Lead ReamSs Of Deci sian (llmS) ror 
Qmsistm::y With RDA Limd ni SJ.7'U J Restrlctims 

9330.1-02 12/3/86 - HSCD 15 pages 

Reqional survey to detemi.ne iJJ:pact of RCRA land disposal. restrictions on 
ROOS. 

~ Of 1liastaatet' !'rm aa::::rA Sites Into PC1DB 
9330.2-04 4/15/86 - HSCD 6 pages 

Joint JllBll) fran CERR and ~ to Reg.iuual Di visicn Directors for waste and 
water Manaqanent addressin; the ccn::m:ns and issues unique to POM that 
DJSt be evaluated before the di.sc:harge of CERCIA wastewater to a PON. 

CDCJ'A Off Site Policy: Providing RJtice TO Facilities 
9330.2-05 5/12/86 - HSCD 6 paqes 

Guidance an providinq notice to c:amercial treatment, storage, and disp:>sal 
< '1'SDs) facilities deend ineliqible to rec:ei ve CD::IA response wastes; 
Facilities may sutmi.t written aamexts en the applicat.icn of the policy to 
the c:andi tians alleged a1; their facility. 

CPJICtA Off Site Policy: SJ ig1bi 1 ity Of Facilities In Aas= n !b\itorin;i 
9330.2-06 7/28/86 ~ HSCD 4 pages 

Clarifies applicatian of the C!RCIA off-site policy to RCRA cannerc:ial 
facilities in assessmmt mni.toring. Assessml!!nt mn.itorln} does no~ 
autcmitically reject facilities fran consideration. Gives guidelines to 
Reqional decision maJcers as to the anamt of infot:nation required and. 
t.imi.nq of ineliqitdllty.detem:inations. 

Partid.pat.ian Of PDtmtia11y P&i('*wible Parti• (PllPS) In~ Of 
... mu.'1wa~1 ID9eStigatims 11DS '9as1bilft:y l!tpttM (KI'S and PS's.) 

9340.1-01 3/20/84 - Bs::D 9 pages 

sets forth policy . am procedures ~ partid.paticm of PRP 's in 
~ of BI/!'S mdllt' CDaA. niscu.sMs circmBtances in "1ic:h Rl/FS 
may be c:anduct9d by PIPS: procedUra for noti.fy1DJ PRP' s ~ the aqency 
haS idmtified target sites for the dlrYelaplmlt of II/FS, and prin:iples 
gowming RIP putidpetian in Agmcy-~inlnc8d II/!'S. 
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Preparatim Of l)!dsian T)'1o ttS !'Or ~ t\a:d-F1MD.,., 1D2 PIP 
p t I al 1IC'tic:m tb:1er cncrA 

9340.2-<>l 2/27/85 - Hs:D 32 pages 

AssistS RegicnaJ. Offices in the preparation of the decision doC\IDents 
required for ~ of .Fund-financed and Potentially Responsible Party 
< PRP) rened1 al actions. A Record of Decision (Ra>> is required for all 
renedial actions financed fran_ the TrUSt Fund. Doc:tm!l'ltS the aqeney 1 s 
dec:isiaHIBJCinq proc:ess and dalDnstrates that the requirmeitS of CERCIA 
and the ?a» have beeu l''l!t. 'nle Ra> and the procedureS des :ribed in this 
dcom!nt beo ere the ttasis for future cost recoveey actiar.; that my be 
undertaken. 

Prel.i.lllDary Aasr u <PA> Qrfd;mce n-1981 
9345.0-01 2/12/88 - HSED 88 paqes 

Provides Reqions, States, Field Investigaticn Teams CFITs > and other 
Federal aqen:ies with direction for c:cndUctinq new preliminary assessrrEMS 
( PAs > and reassessinq existing PAs durin; FY-88. Intended to standardi.2e 
PA scope, prcdUCts, and decisions and inpcove overall PA qua.li ty. . In 
effect until the HazaM Rankin; System <HRS l is rm.sad. consistent wi. tll 
the anticipated direction of the r9'lised NaticmJ. CCntingency Plan <N:P > • 

Provides Ra;iCl\S with directions for handling PA Petitians fran the public. 
Discusses preliminary proc:edUres for the Envircrantal Priori ties 
Ini tia.ti ve (EPI ) • 

h(E•M)ed Site Impa:ticn (!SI) '?J:ansitjma.l Q1idinre Par P'Y-88 
~345.1-02 lO/l/87 - HSED 88 pa1;es 

Provides Regions, States and Field Imesti.9a:tion Te.mm < FITs > with a 
reference of general. methodcloqies and activities for c:cndUcting inspection 
work on sites projected to aake the NaticmJ. Priorities List CNPL>. 
Describes the goalS, scope, proc:mures, and desired results of expanded 
site inspectians (Ens) in FY-88. Will l>e use1 until new screeninq SI 
(SSI) and listinr;J SI (LSI) guidance is prepare and distributed in FY-89. 

PlC P 
9345-.2-01 l6 pages 
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Interim IDl'A/CDC[A QJidaro! (m !bl-Cmti.guaus Sites And en-Site Mimag& it 
of W1St.e r 1 me 

9347. 0-01 3/3/86 - HSa> 9 paqes 

Provides msic infomatia'l pending final gui.darre. 

tb:ant.rolled Bazardcus 1iilste Site Rank1.ng Syst.w - A tJsers M;nal 
9355.0-03 7/16/82 - h.5ED 66 pages 

Describes methlCld deft~ by MI'?RE Corporation for ranking hazardous 
SUbstanc:e facilities for deteminin; iligihill~; for inclusion on the 
Natianal Priority List (NPL). A site DllSt score at 28.5 to be eligible. 
'l?ti.s directive reprints the Federal Register di.scussia'l of 7/16/84. 

SUperflmd R '1a1 Design And R 11 a 1 11Cticm (RD/RA) Qrl e't+e c:e 

9355. o-<>a 6/1/86 - Bs::D 112 pages 

Manual to assist aqencies and indivi.dna1s ~ plan, ar:Dinister, and manage 
Rf!!W'1 al Design and R••H al Action (RD/RA) at SUperfund sites. '!he 
material. is applicable to both F\md-financed and respcnsiJ:>le party RD~ 
and pro\'ides procedlll:al guidance to ensure that the RD/RA is performed 
P'op&rly. Organized to reflect the se;umce of ewnts oc:c:urrin; prior to, 
during, and after the RD/RA acticn at a SUperfund site. Notes sections 
that apply cnly to Fund-financed projects. Does not directly address 
RO/RA' s c:anducted by other Federal agancies, "'1ich are the SUbject of a 
projected Federa.l. Facilities Prtig1aa Manual. 

Q>ict+nce Qi F-•1M U:t:y Studies (PS) omr rw=tA 
9355. O-OSC 6/1/85 - BSCD 188 pages 

Provides a mre detailed structure for identifying, eftluating, and 
selecting rm-dial actian altematives under CDCIA and the ?CP (40 CFR 
300 > • Describes the ptoc:esa f%ml incepticn: deftl.opnent of specific 
altematives based an gmeraJ. re5IDlS9 actions identified in the re-dial 
imestigatian (RI), in:l.Udin; scremin; tecmol.Oqies within the categories 
for appUaM H ty to tbe site. Analyzes al:cematiws that .:PUS the 
sc:remiD; pt"!'CMI, 1Gidl tne'Ei\811M ~' pmlic health, environ
DBltal, ..s cost anal.pa. Organizes infoaatian to ~re the findings 
for ad1 al.tm:natift. DOC"Wtt will m niplacw\ by 9335.3-01: Qudance 
for candDCtiD; ,._,,al Imati;aticns (Ris) and P••' bi U ty Studies CFS) 
tkmr C!!W"tA, DOW in draft. 
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Qrl aance CDP w _u.Aooll.,. 
9JSS.o-o6B l84 pages 

Discusses the canduCt of Rere1i al Investigations (RI , s) , Wc:h are to be 
planned and .i.Dplemented by EPA and tile States, to obtain data to evaluate 
and select ramidial measures. For use by other Federal agencies and 
potentially responsible parties · < PRPs > wnen undertaJd.ng reaedial responses 
~ to the ?a and OliCTA section 104 or section l07. Calpliance with 
this guidance will help meet tile requiranents of tile ~. Doc:\Jnent. will be 
replaced by 9335. 3-0l: Q1idanee for Conduct.inq Ranedi al Inve.<.>tiqations 
(Ris) and Feasibility St1J1i.es (FS) under cm::rA, tKJW in draft. 

Dr...: Quality Cl:Jja:t:i:ves ~ Qri d;mce far a 11 a1 Resp •me Actians 
( 'l\ilo Vbl.mas) 

9355.0-07b 3/l/87 - BS:D 341 paqes 

Provides guidance far the process of devel.Opi.ng data quail ty objectives 
CD;Os> for sit~specific RI/!'S activities. Specifies qualitative and 
quantitative· standar11s required to su;p:>rt RI/FS activities. IQls define 
the level of risk that is acceptable for lDillCin;J an incorrect decision ·and 
the :iuaJ,ity of data resultinq fran selq)J.in; an analysis required to keep 
the level of risk at or below the acceptable level. ProYides a fonna.l 
approach to ~ of ro:>'s in the sazq;>J.inq/ana.lytic:al plan to ~ 
the quality and cast effectiveness of data colle:tian and analysis 
activities. 

fltldel1nl] ,_.,1a1 1cticm lit th:Dltmu.2 euamam 1ilSte Sites 
9355.0-08 4/l/88 - HSCD Manual 

Provides gul.dance en the selection and use of models for the pi11X)se of 
evaluating the effectiveness of ramdial acticms at uncontrolled hazardous 
waste sites. Cc:llprebensive set of guidelines to requlatory officials for 
the in:arporatian of models into rma1i al action p.J.annm;J at Federal and 
State SUperfund sites. 

p '1 al 1'ctian cmting Pi' C-''' M Jlilma 1 
935$.0-10 9/1/85 - ss::o 68 paqes 

Provides ga1danc9 for ti. pnpuat1an of detailed feasibility cost. 
estiJlatea of r--'' a 1 actim &lternatiws rw:iu1r9d urmr the rerlsed N:P·. 
Provides projct mna;ers and decision naJmrs in 90ftnlll!l1t and industt1· 
with procedUres fer develaping and evaJ.uating cost estimates fer a.lter
nati ve raw'' a 1 rupxwes to the uncmtrolled releases of hazardoUs 
.substanees. 
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A 01axti.m Of SUperfmd Field~ 
9355.0-14 l2/l/87 - HSCD 

'Ihis four wll.1111! collection contains a consolidated, ready refererre to all 
remedial field p:ocedures. 'Ihe mamial. provideS the ~ency with consistent 
field procedures am:mq the ten reqians. It ShOuld be used by Rf!DE!dial 
Project Manaqers, Qua.lity Assurance Officers and State and ReqionaJ. field 
staffs. 

Im:Eill l~ d;nre OD ~fmd selectian Of R 1! 
9355.J-19 12/24/86 - HSCD l2 pages 

Provides interim guidance, reqardi.n; i.q>lanentation of SMA cleanup 
standard.s previsions. Highligtit.s new ra;ui.ranent.s with eq:Nsis on the 
RI/FS process. 

RI/PS I14A!UU •LS 
9355.0-20 7/22/87 - HSCD 14 paqes 

Identifies mthCds of reducinq overall project schedules and costs while 
retaininq a quality produet. 'Dle four major points in the directive 
include: tZl&Sed RI/FS, streamlinad project pl.ann.i.ng, mana;anant of 
handoffs, and RI/FS cCntml reviews. 

Witicmal Int:erD Qrl cmx:e Par P'!'-17 Records Of 'OIC1 si an 
9355.0-21 7/24/87 - HSCD lO pages 

Continues with guidance reqardinq i.qlllllBltation of ~ cleanup standards. 
oescriJJes the nine criteria to be used in evaJ.uatin; ramdial alternatives 
and selecting a rmady. 

IDteria Qrl c'lae ~ en ,..,,., n; Par Gtoiu1 1llater Ind surface tlat:.E' Restm:at.ian 
1ctims 

9355.0-23 10/26/17 - Hs:D 4 paqes 

Discusses interim paiic:y for ~ fumin; of water restoratim actions. 
Specifies *1dl types of activities '°114 be eligible for incJ.usicn under 
the 10-yar pmri.siaft in HCticn l04(C) Of SMA.. 

C&BR St:r•• eu rar •< 
*&dltA 

9355.0-24 12/28/87 - HSCD 22 pages 

Esta.bll.sbes a process for aanaq1n.i EPA' s efforts to achieve the cm:IA 
ll6(e) statutory lllill1date for nJIWd1aJ action startS. sets expectations for 
each Region's c:antril::ution toward this end am prc:wi.des guidance to enhanee 
EPA's ability to meet tnese nqui.ramnU. 
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laatUUalJ.l Project MmaJ tt Mmal 
l2/l/86 - HSCD 135 paqes 

Assists EPA Ren-dial Project Mmaqers {~) to manaqe Federal-lead 
rff'llldia.l n:sp:wxse projects. Desc:riDes in deWl the responsibilities of 
the RP.! durinq the planninq, design, constmcti,on, operation, and close-out 
of remedial response projects. ProY'ides ms with infotmaticn on pro
cedures for caldUCti.nq Federal-lead rtl'*'hJ projects fran pre-RI/FS 
activities thrOUgh site close-Out. 

JR! Primr 
9355.1-02 9/30/87 - a.~ 56 paqes 

oriantaticn for the new R__,i a1 Project Manaqer <RPM> to the dUties, 
respcnsibilities, and decisions required to serve as the agency's represen
tative in char9• of a SUperfund site. Expl.ains the types of decisions 
required of tne RPM; the resources available, .both written and within the 
nanaqeaett Chain; and the accountability aspeetS of each decision. wa.l.ks 
the REM thrOugh a project site nanaqamnt .scanario. 

state Laild R 11 ;r1 Projct Mnal 
9355.2-01 12/1/86 • Hsc:o 103 paqes 

Wists the EPA bmdial Project Managers (RPMs) in managinz State-lead 
ramtUal response prt)jects. Describes in detail the n:sp:wisi.bilities of 
the ~ during the planninq, design, c:onstrUCticn, operation and close-out 
of nmediaJ response projects. 

Guidance Par ProridinrJ Alt-matift water Sq:Jpllos 
9355.3-02 3/1/88 - HS:D 135 pages 

MarmaJ. prcw.ides di.net.ion for those circmLltances under \litlich it is 
~ to proride altemative water supplies. 

KI/!'S Ilp:cu &ts rouow-ap 
9355.3-05 4/25/11 - BSCD 18 Pil'jes 

Delineates improivaimts developed for more effec:tiw RanediaJ. 
Inv'estigatiam/?euiM Uty Stmlies (II/I'S). 
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---~·t M!lm;ll 4/88 - ERO 222 paiges 

Provides c:aqJrehensi ve cost manaqanent procedures for use by EPA at 
rE!llD'.ial.S authorized cy CDCIA. For use ~ the OS: and other on-scene 
personnel ~ perfominq cost manaqanem: activities at SUperfund razDVal 
sites. Includes: a discussion of the concept and an approach to cost 
management,; tec:hniques for cost projectim am t.raclcinJ; techniques for 
cost contrOl, m::mitori.nq and, verificatial of ccxtt.ractor dlarqes; cost 
recoftrY and cost doom:nt.atian. Appendix includes fol:DBt ; and ~les of 
a varietv of 1111!11Dranda, as well as procedures for init i.atin; nmmus, 
procedures for sec:urinq assistance fraa Other Federal ~ies at Sl.:;:U""fund 
sites; exaq>les of cost p:rojec:ticns; a table of rmarai and Technical 
Assistance Team <TM') persamel cost rates; a copy of the Mll&Drandm of 
~ <MXT> between EPA and tne coast Ql&rd7 a copy of the KX1 
betic1een A1'S[R; and a copy of the draft KXJ l:leQlem EPA and ~ 

365 pages 

Manual provideS EPA respcnse officials with uni.fem, ~de guidance 
on ramvaJ. actians. Descrllles in cne nanuaJ. au of the procedural and 
ami.nistrative requi..ramnts for t&IOYal acticns. wresses a wide array of 
topics and inclUdes ?CP definitions relewnt to the pa:091a, rarDVal 
policies as detemined by (ERR, and st~ directions for preparation 
and a;provaJ. of dr:X\lmm:aticm. ~ces incl.Ude exaccples of action 
Rl!!lll)randa, ceilinq inau.ses, and other dcc:lJmntation for various 
situatians. 

ReUtiClnship Of 'Dle _,,al 11111 R- ''al PlogIM Older 'Die Rl!ri..sm ?CP 
9360.06A 3/10/86 - CDR 6 pages 

Mem>randlln addreSSeS rwisions -to the ?CP that redefine the response 
categories of recovaJ. and rm-d'al act.ions so that rmD\1al.S new inclUde all 
activities fomerly c:cnsi.der9d 1,,,,.,, ate reaoval.s, planned reaoval.s, am 
initi.ll. raneclial -..urea. 'Dle5e definitional changes a.re eq:oected to 
npedjte mny cl.Mm~ activiti• by awidirlJ preriaus ra-1jal requinments 
for RI/PS studi• am fUll cost efflCti~ studi•. Provide a higher 
degt• Of PLOSilM 1ntegraticn m1 fla1bi Hey. All rmDVals are not 
necessarily m:gant am all t• 01 al actions are not mcessarily def enable. 
'lhis mw flez1hi Uty vill &llOW additimal mna;eria.l ccntr0l of SChD1ling 
and c:a11»l9tian of au pcoj.:ts. 
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Nal Jctiaas At M1!tJmJe IPl MM Sites 
9360.0-08 l/23/86 - ERO 2 paqes 

Clarifies !PA'S policy on the ClRl'Optiateness of cm.A ramva.L act.ions at 
methane gas release sites. As a matter of poUcy, cm:tA responses to 
methane gas releases should be carefully evaluated on a ca.se-by~e basis, 
using th.is dccllD!nt as wll as beSt professional judgment, and with 
careful documentation. Because· methane gas is net listed or designated 
under any of the statutoey provisions in 5ection lOl( 14) CERCIA, it is not 
a ''hazardous waste. " Hcwl!ver, responses under Section 104 are not lim:i. ted 
to hazardous subStanees. Since nethane gas anana.tinq · fran a landfill is 
not considered to be natural gas, such releases ay therefore be eligible 
for respcnse under Section 104( a> ( l) if l'll!thane gas otnerwise meets the 
definition of a pollutant or c:antam:inant undeI' Section l04(a)(2). As a 
matter of policy, CERCIA responses to methane gas releases ShOuld be 
carefully ew.J.uated on a ~ basis, using this doc:unatt as "1ell as 
best professional jUdqamnt, and including careful documentaticm. 

!'lp'di tad RM[' I M!e Actians 
9360.0-10 7/8/86 - ERO 9 pages 

Melll2randan from Direc:tor, <DR to Reqicn 7 clarifies the distinction 
bet"Ween Exper'ited Response Actions and First <»erable aiit R__,ial 
Acti.ans. Provides guidance cm ?a.r to c:hDoSe cme or the other and sketches 
the pl.anni.nq process. Includes flow Chart and iD:;uiry lllBlllrandlln fran 
Region 7. 

Qli.dance cm ~ Of 'Die Reri.sed Statutmy Lim.ts. an Rlii:Nal 
.Actims 

9360.0-12 4/6/87 - ERO lO paqes 

Provides guidance to Reqicm cm the iq)llllll!ntation of the ~ $2 million/ 
12-tllll'lth statutory limits on rawva.l act.ions and the amption fran the 
statUtOey lilllits for "acticms othm:Wise iiWlopr:iate m1 consistent with the 
ra-di al acticm to m talmn" (ccmistmcy ez&ICJti,an>. 

ArldllQt Ql XWpl "•tim Of 'Die llQ:ntrlht+• ID) me Ufldmt _,_U,WY, 
Parfai MAM .. PJ:Dv1.ai.aD 

9360.0-13 416/17 - DD 

Proridls gaidance to tne Rm;ie111 an ~91mtatian of the ~ prtNision 
that ra;a1ns zwwwval acticna to a:ntrilute to th9 efficimt perfozmnce of 
l.Cn!l-tm:ll :c 11a J actima. 
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Use Of ''l*'"" R&oval. Jmtbod.ty To Wxesa M'I. 1IDd PI•.:••ed M'I. Sites 
9360.0-14 2/7/87 - ERD 4 paqes 

Directs Regions to eva.:!uate NPL/pl:oposecl NPL sites to detemine if the 
expamecl r8IDVal authority in ~ can be used to cleanup, or SUbstanti.a.lly 
clean up these sites. 

BDl.e Of '*[&Hte.i Reap•ee ~ (!JIAs) ODll" Slra 
9360.0-15 4/21/87 - ERO 18 paqes 

i91Drandum fraa Director CERR to Region 7 updates Directive 9360-10 and 
defines Psxpedi ted Respawe Al:ti.cms < mAs > as Iawval. actions perfomed by 
mm'ial c:cntraCtOrs. Provides direc:ticm en the 4\lloptiate use of mAs. · 

B&&Nal Pl:UIJL• Pd.arities 
9360.0-18 3/31/88 - ERO 4 paqes 

Sets priorities for mnaqi.nq r8IEMll activities at ReqicllaJ. leYel.. 

IDter1a riml Qrldm Qi IEANal lctim Lau ls At Cmt=winated Drim:iDrJ 
tlltar S1t811 

9360.1-01 10/6/87 - ERO 14 paqes 

Prmi.des interim final guidance cm nmvu acticn l89els at c:ontami.nated 
drinJd.ng water sites. 

M:ml Plogx:a ror R&oYal. Site rile Mina; it 
9360.2-01 7/18/88 - .ERO 18 paqes 

IMtrUc:ts Q'1 scene coordinators coses> and am.inistrative support staff in 
the requira:nent.s for file lllll1a;8mnt at on-site 1wval sites. cattains a 
kit and a list of ccntmts for successful establi.smlnt of pemanent files. 

h • d Of CDn,•olliw 1g:1:1111sz,.-11t•t:a:.s 'l'O POlitical WlY' sicma 
9375.l-o6 2/12/87 - BSc:D 

r..ttahl 1 llw ptOC.,JnS far ~ fundinJ to political. subdivisiCllS to 
perfom z ,1a1 activities tbmU;tl c:ocperatiw ai;rw1ts. 

Interia Gnir)M1• c:.l State ftrt·i· ip•ticn In Pre 7 1la1 Jln1 R Uat -....... 
9375.1-09 7/21/87 - BSc:D 22 pages 

Prarldes interim guidm:e en State partid.patim in pre-ra-dj al and 
rmwd1a1 rapcnse, inclDdin; the use of c:oaperative agr1t1111Btts. 
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· L&w:Jate Pl.lml N•IDiilAIJJ.m!ll•ttt 
9380.0-05 ll/l/85 - HSCD 

Provides overview of the fundaaeltal conceptS, procedures, and technologies 
used in leachate plme manaqanent. Pltme generation dynamics and delinea
tion are discussed. Pll.IDI! contrOl tec:hnoloqies are ew.iuated and selection 
criteria for site &1R>llcatial5 are defined. Groundwater ~, SUb
surface drains, low pe'Cl'Pabi ll ty barrj ers, and 1.nnovati ve technol.Oqi !S as 
acquifer ·restoraticn ted1nol.Oqies are oiscussad in detail. Basic refrrence 
handbeok for govermmtaJ. and indust·.ial tedmical personnel wrJd nq on 
cattr0lling leachate pllDas frail uncam rolled haZardcus waste sites. 

Qlidan:e DcK5 •t 1'ar Cl ... ~ Of &Jr'face Dl(:n• •t ii Sites 
9380.0-06 7/17/86 - HSCD 

Provides guidance to Federal, State, and l.OCal officiaJ.s and private fi.Ins 
that plan and iDplanant rendjal actions at NPt sites ·Ylich have one or 
DDre surface ~ ccntai.ning hazardous wastes. Used with other 
dcc\IDmt.s in c:cndUCting nndi al investiguicns and feasibill ty stUdies 
(RI/FS>. Provides a systl!llliltic approach to ramd:ia1 action and i.nstructian 
for scoping and perfomance of limited rwmdi a i investic;;atians or l.imi ted 
feasil>illty studies to be illplamnted in a relatively short time period. 
Utilizes the c:cncept of operable units as definable problem areas \IN.Ch can 
be addressed indepmdmtly of other site is11.-s and prablans. 

Bazamcus Wiste ft1b1 iO!f14bl' 
9380.1-02 10/9/86 - OSiElt 52 paqes 

Prepared by the TeduJOlCqy Tnnsfer Task Force. Lists and amtracu the 
llDst inplrtam: tedmical materials that should be readily available to a.ll 
Federal and State hazardous waste staffs and their c:ontraetors. Assigns 
each OCC\lnent a level of ~rtance as primary reference dcc:\.m!nts for 
Federal and State n.dquarters, regicn, and field staffs. 

~ IluNa:tiw ""'"•loV ir:n1,.1cm (SIB) Ptugxa Strategy Jmd 
PiOQlWP.lm 

93I0.2-0l 12/1/16 - BS:D 58 paqes 

oesc:ru.s tbe snt: progzau strategy, ptog1a plm, and provides information 
an partid.;atian in tbe pcogxam. 
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State P10CUL ct ~ 9:lperfund R 1ia1 COl{eta:tiw )JQIM us 
9375.1-11 7/88 - as:::o Manual 

Manual supercedes 9375.l-05 and provides the latest infotma.tion and 
direction for Dm1aginq all aspec:t.s of State procurement under SU:perfurxl 
RBl'f!d i aJ. Cooperative Agreanents. 

State k'C"S '!\:> a. C:mt:ractars DJrinrJ R '1 al Process 
9375.1-12 4/27/88 - HSCD 2 pages 

Mem>randm reaffi:aai.nq 1r0eedures for State retention of EPA contractors 
during remo1a1 response process. 

State care Pl:ugza l'UndinJ crxit;e• atiw 1tg1 ct s 
9375.2-01 12/18/87 - HSCD 27 paqes 

Pravides guidance for f1Dlin9 ccoperati ve aqreeneuts be't:Wen Regions and 
States on nan-si~specific C!RCIA activities. 

Slurry YX&id:l Cl::mst.mctim !'Or' POJ 11ztm Migraticn Crmtrol.s 
9380.0-02 2/1/84 - HSCD 

Provides in-depth guidance an the use of slurry walls for the cantrol of 
~surface pollutants, and describes these barriers for site I'fl18'iation. 
Presents tl1e tl180ry of funetian, design, and use. 

QJic1wa:e Par C'MIWW Of 9Jrfa:e TaJt Jud Dem Sites• 
9380.0-03 5/28/85 - HSCD 

Intended for Federal, State and, local offid.al.s · and private parties 
en;aqed in cauyin; out rmwlial acticns at NPt sites. Provides guidance 
for iul>lamnting c:ancurrent nadial pl.anninq activities and accelerat.inq 
project ~lmentaticn for cleanup of surface tanks and dNns containing 
lla.ZardouS wasta. Shauld be WMd with other EPA doc:mmnts en c:cnductinq 
rmmr''al iltV'eSti;atiana and f~sihiUty studies. Provides a systanatic 
approlCI\ to m-'1al -=tian far WSUS in tll1b and dmns. Q1e of three 
guidance doommts an specific rwm1aJ acticms. Bibliography identifies 
otnar ckJC tta that lhauld be UMd c:m:urrmtlY. 

p 'Sal 1ICt1m At 1llSte J)lspwal Sitm BM•l•m (Bevi..i) 
9380.0-04 lO/l/15 - BS:D 
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Sl!l"!tUB III 
ZJl:tMY1S Ilf 1'L'i\t ZllN'1' ~ 

(Note: Desc:riptians of content and expected issuance date have been 
SURllied '4lh!!n avail.able.) 

~ty AssmancDce Plan Por ~und 
9200.l-05 Jcint IXx:1m!nt - CDR/CliJPE 

Jl1.stril:utim !Qr B!a> '!AG Geant PlOIJl• 
9200.3-04 ffSED 

NPL IkX:tet Qri"2rre 
9200.6-02 

C!lCIA ~Ji ;mce With Other LaB MmJal 
9234.l-Ol ('n.o VOlUIDIS) 
9234.l-Oi C~letian rate, Fall 1988 -~ 

Provides guidance to RfMI anr1 osc:s in ~lemnti.nrJ the c:!RCIA ~ 
that an-sit• I111*Sies c:t'q)ly with ~lic:able or Re1.wnt and Apptopxiate 
Requinants (ltRMs) under Federal ~ laws and pramlgated State 
·envircrmlntal or faciUty sitinJ laws that are _,re stringent than Federal 
requinl!ants. VOl.me I contains an owrview am requi.raDenu for cmp1i
ance With DA MMs. Vol\.1111! II c:ontains requirements for c:mpl.ianee wi tn 
safe Drinking water k:t, Clean water kt ltRMS, mX1 ground water policies. 

C!'JlaA ~J j .... Ill.th Otber x... !llDal 
9234. 03 (Vol1.11a III) a:M11'AS 

Rf!Ql.l.inment.S for the Clean Air Act, tbe 1tlld.c sumtances cantrol Act, arx1 
otner envircnllmtal J.aa includiDJ resaurce protection stat.Utes such as the 
Endangered Sped.• ltet. 

Pl:rxwtu• -..i Par acmftmd o-m•er llfl•ic:m 03JU'X"tOr ~ 
9242.5-01 esc:o 
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Gui.dillEe c.i P 11 a1 kticas Par Omtwinated Ground '8ter At ~ 
Site.S 

9283.1-02 F.nimated Issuance Date, Fall 1988 - HSED 

~izes decision-maldnq issues related to cantam:inated ground water. 
For use by cantractors conducting RI and FS activities at sites ~e 
ground water is cant.aminated; ~ responsible for ensuring the quality of 
infotmatian cCl1tained in the RI/FS and dec:isicxi makers responsible for 
selection and subsequent perfomance evaJ.uation of qround water ranedial 
act.ions at SUperfund sites. ()it.lines key considerations in selecting a 
ground water iemedy and a consistent approach to maJcinq . corttamina.ted 
ground water cleanup decisions. Presents case studies of qround water 
cleanup decision naJd.n; processes. ~ detailed discussions of 
ramdj al tedlnoloqies and of tile technical aspec:tS of RI/FS, suc:h as 
mnitorinq tedmiques or m:l.delin; procedures. CUrrently in review draft. 

!\Jperfund ''l' 6ure Assesmmt MllUll 
9285.5-0l Fall 88 - HSED 

OUtlines a f1wrk for a consistent, ~ive assessment of hUman 
exp:>sure associated with uncantrollad hazardous was:ce sites. Presents 
integrated methcdDl.Ogy to guide the three major Ctii{X&Ett analyses required 
to assess ?ula1'1 pnp1' a:ticn exposure to c:antaminants: ( l ) analysis of toxic 
canatami.nants released frcm a site; < 2 > detm:mination of their environ
mantal fate, and < 3 > evaluation of' the natUre and magni tlXle of hmnan 
population exposure to toxic c:ontaminam:s. 

Qi1dance For Cmdm:tiDJ RI/PS tb3er c::m:::IA 
9335.3-01 Hs::D 

Qiidance ~ Pnpu:iDJ &Jpmtuud Dlld si,., Doo.-tt..s 'n. Pu •I* •m Plan And 
Recmd r. Dad si an 

9335. 3-02 HSCD 

Assist persamel in EPA, States, and ot1ler Federal agencies in preparing, 
re\'iewin;, am mfendin; the Proposed Pl.In am the Record of Decision 
(JQ)), UiiD Jaty mo ••ta in the .r~ seiecticn pcoc:ess. 

Qrl,,.... ~ I.aw Jiii! _,,_ a.t Site D1a:xNety Jcti:ri.ties 
9345. 0-02 Bs:D 

Qrl"""Ce far "9C1 al StD!y Jctivitiaa 
9345.0-03 HSCD 
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Site ~ .. S...-........ aiit 

9345.l-Ol 

IJlpl~ Qlidance For Solwnt Di.min And callfomia List illilstes 
&Jt>ject '1'> ~ Land t)i s:posal Bestricticms 

9347.l-Ol HSc:D 

Tem:inatinq CDntract.s Por SUperftn1 Lead R 1 1a1 Acticn Projects 
9355.1-02 HSCD 

~ .mce ID ~ Of A ~ftn:l ET "•"'• Of Al;JI It 
9375.0-01 Fall 88 - BSCD 

Assists Reqions and States in de\7elopinq of State Mamranda of Aqreements 
(~). Presents ~le indiVidual. ~ consistinq of articles and 
a~tae:!1nl!nts con-espandinq to tne major partS of !PA/State interactions, as 
will be proposed in the ?CP revision. EPA Regions and States nay choose to 
deVelop !MJi\s baSed on this ~e framework. currently undeI' review ·and 
will be rei s51m in draft. 

HS::O 

Describes proposed ?Q) proyisj.cn.s for participation by Indian Tribes in the 
SUperfund P:og1am. Desc:ribes Aqeney's inwlvanent with Indian Tribal 
gove111seuts, deteminaticn of project lea.1, c~lities required fran 
Tril:al 90'VeJ:1'l1Erlt in order to receive Pln1 m:mies, and the process for 
a.;pUcation and awarc1 of COOperativw 1qresnmts for pre-A'"S"ia.l and 
nmed1 al activities. 

AltematiW ~--·~JDlspwal 'ftcJ++ology QJi~ Or l&iJYal 1'm F.gped]ted 
~al Jctic:ms 

9802.01 !RD 

Site qma• 1,.. Pl& 
9380.2-02 BSCD 

IJllC1 sicn Cd.tma ~ a.::,cung 111atm nm cartA Sitm 
9380.2-04 BSCD 

QrldiPre OD Dl.ff8i:W" itt1D.r Altenathe 1W::!D>lo!Jies 
9380.2-05 Hs:D 
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9012.10 RedelegatiCll Of Authority under C!Rc:UVStRA 16 
And SUpe.rfurx2 Intema.l Delegation Of Authority 

9200.l-05 ~ ty AssUrance Plan For SUperfund (Draft) 42 

9200.3-0lA SUperfund car~ive Acca:lpli.mm!m:s Plan 16 
Manual {SCAP} FY-88 

9200.3-02 !Jlt)lanentatic ~ Strateqv For Reauthcriz.-.:1 16 
SUperfund: ShOrt-Tem Priorities For ,aicn 

9200.3-04 Resource Distril:J.1tie11 For TAG Pxog1am (Draft) 42 

9200.3-05 Flexibility In 'l!le FY-88 SUperfund Reqiona.l 16 
El:trallUral ~ Plan 

9200.4-01 Guidelines For Producinq SUperfund Dcc:matts 17 

9200.6-02 NPt DocJcet Qli dance (Draft) 42 

9200. 7-01 catal.oCJ Of SUperfund P1og1au Dinctives 17 

9221.0-02 CERCtIS nata Bilndl.inq ~rt Polley Statamnt 17 

9225.0-02 Forwarding Cl.aims ~ ~ers 17 

9225.0-03 Notif icatian Of Restric:tl.CN Ql ReimlrsaDertt 18 
Of Private Party COSts 

9230.0-02 18 

9230.0-03 18 

9230.0-0la Ccmmmity Relati.CN Activities At SUperfund 18 
Enf01caalt Sites - Interim GlJ:idance 

9230.0-038 Cmnnity Ral&t1ans In SUperfund - A Bandbcok 19 
Interim GtucSm:e 

9230.0-04 Cmnmity Ral&t1ans QJ1dance For !Valuating 19 
Citizln ccn:uns At SUperfund Sites 

9230.0-05 19 

9230.1-0l ~~rim Gn:i dllre Qi 'BG GrantS For Public 19 
Pa. . ici;aticn 

9230.1-02 '1'tG Pxog1a Jictivities Prior 'l'o Issuance Of 19 
Interim Final 111l.e 
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9230.1-03 Citizens Guidance For 'nle Technical. Assistance 20 
Grants Piogtam 

9230.1-04 Regional Guidance Manual For 'nle Technical 20 
Assistance Grant Piog1am 

9234.l-Ol CERCIA ~liance With Other Laws Manual 
VOl\DI! l (Draft) 42 

9234.l-02 CERCIA Cc,:>.liance With Other Laws Manual 
VOl\DI! 2 (Draft) 42 

9234.1-03 C!RCIA ~liance With Other Laws Manual 42 
VOll.111! 3 (Draft) 

9234. 0-04 AR>licabillty Of RCRA Raquiranents To CERc:tA 20 
Mininq waste Sites 

9234.0-05 Interim Qddance Q'l ~llance With ~licable -20 
or Relewnt And Appropriate Raquiranents (ARM) 

9240.0-01 User!s QU.de To '!he COntract I..amratory P1og1am 20 

9240. 0-02 Analytical SUpport For SUperf\n1 21 

9240·. 0-03 SUperfund Analytical: Data Rm.sicn And 42 
OYersigttt (Draft) 

9242.2-01.B nner;ency Respanse Cleanup Services CERCS> 21 
users' Manual 

9242.3-03 Prcc:edures For Initiatin; R~al Response 21 
services 

9242.3-05 REM II COntract 1Ml.rd Fee Perfomance 21 
Evalnatjcm Plan 

9242. 3-07 Iq1lmmitaticn Of 'Die Decentraiized Ccntractor 22 
Perfcn'mnce !Valuaticn w 1lliard !'• Ptocess 
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With this memorandum, I am transmitting guidance on the use 
and enforcement of EPA's information qathering authorities under 
CERCLA SS l04(e) and l22(e)(3)(B). The attached guidance 
document replaces existing guidance entitl~, "Policy on 
Enforcing Information Requests ·1n· ·Hazardous Waste cases," dated 
Septeinber 10, 1984, to the· extent that the earlier guidance 
addressed information gathering under CERCLA Sl04(e). 
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SUBJECT: 

FROM: 

TO: 

NJ; .2 51988 

Guidance on Use and Enforcement of CERCLA 
Information Requests and 1-.dministrative Subpoenas 

Thomas L. 1'.dams, Jr. ~~ . ""- ~"' -~ 1'..ssistant 1'.dministrator ... · 

Reqional 1'.dministrators, Regions I - x 
Regional Counsel, Reqions I - X 
Directors, Waste Mana9ement Divisions, Regions I - x 

I • INTBODYCT:ION 

The Comprehensive Environmental Response, compensation, and 

Liability 1'.ct of 1980 (CERCLA>, as amended by the superfund 

1'.mendments and Reauthorization Act of 1986 (SARA}, provides EP1'. 

with several methods of obtainin9 various types of information 

from a wide ran9e of entities 1. Section l04(e), entitled 

"Information Gatherin9 and Access,• grants EPA the authority to 

issue •in~ormation requests.• section 122Ce>C3)(B), entitled, 

•collection of Information,• authorizes the use of 

administrative suJ:Jpoenos. These information-gathering tools and 

enforcement powers represent a significant improvement in EP1'.'s 

1 This guidance focuses solely on information 
gatherin9 in the context of civil enforcement. In 

instances where a criminal enforcement action is contemplated or 
pending, Reg~onal personnel should consult with OECM - Office of 
Criminal Enforcement, before proceeding with information 
gathering under CERCLA. 
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al:lility to obtain inf6rmation. A full exercise of these 

authorities, including takinq enforcement action when necessa:y, 

can aid considerably in the ·implementation of CERCLA, and the 

attainment of statutorily manda~ed goals. 

This quidance 2 serves two purposrs: l) it gives an overview 

of the information-qathering tools un(er CERCLA SSl04(e) and 

l22(e)(3)(B), and 2) it focuses on the steps to be taken 

throuqhout the information-gatherinq process to ensure that EPA 

is in the strongest possible position to enforce an information 

request or subpoena, 3 if necessary. 

II. BACXGRQ'QND 

A. Prior Intormation-Gatberinq Autborities 

Prior to the enactment of ~, information regardinq 

hazardous waste sites was qather&Q primarily Wlder the pre-SARA 

provisions of CERCLA Sl04(e) and RCRA 53007. section l04(e)(5), 

authorizing adm1nistrative orders, civil actions and penalties 

of up to $25,000 for each day of noncompliance, now eliminates 

the ne~ to incorporate RCRA S3007 solely for enforcement 

purposes. However, in appropriate circumstances where RCRA 

information gathering authorities are applicable, Regions may 

2 'l'hia guidance replaces existing quidanca entitled·, 
•Policy on' Enforcing Information R8'.{lledts in · 

Hazardous Waste Cases,• dated September 10, 1984, to the extent 
that the previous guidance addressed information gathering under 
CERCLA Sl04(e). 

3 CERCLA 5109(&)(5), as amended, also authorizes EPA 
to t··~; a"bninistrative subpoenas "in conjwiction with 

hearings" on Class I administrative penalties. This guidance 
does not specifically address the use of administrative 
subpoenas in that context. 
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still consider citing 53007 since RCRA provides the option of 

enforcement in a proceeding before an administrative law judge.4 

The acDiinistrative su.bpoena-authority in CERCLA 5122 is new 

to CERCI.A. However, it is ~imilar to the authority contained in 

Sll(c) of the Toxic Substan·-es control Act (TSCA), JS u.s.c. 

26l0(C). 5 

B. AdDlinistratiye Infopnation-Gatb,ering Distinguished from 
piscoyery 

As an initial matter·, a distinction must be drawn between 

an investigation conducted by an acDiinistrative agency such as 

EPA and the information-gathering that commonly takes place 

during the ~iscovery phase of a civil action. An administrative 

investigation is related in some way to implementation of an 

agency's statutory responsibilities. The manner and extent of 

the investigations are prescribed by the authorizing statute. 

such an investigation may ultimately lead to the filing of a 

civil action, (at which time both parties may be allowed 

discovery), or it may simply be related to an agency's ongoing 

oversight activities. 

4 More extensive guidanc:e on information-gathering 
under RCRA S3007 may be found in the guidance, 

"Policy oal:Dforcing Information Requests in Hazardous Waste 
cases,• OICll, Sept~~ 10, 198•. 

5 'I'h• use of TSCA Sll(c~ subpoena aut.hority was 
recently upheld by \..he Nint}') Circuit in R2\ v. 

Alyes}ca Pipeline Sery. cg., 836 F.2d 443, 446-48 (9th Cir. 
1988). In that case, the Court upheld the use of a TSCA 
subpoena to gather information relevant to a lawful inqui1·1 
under TSCA, even thou9h the Court recognized that other 
environmental statutes, specifically the Clean Water Act, may 
later prove to be a more appropriate means of addressing the 
environmental problem Wlder investigation. 



Discovery, on the other hand, is conducted after an action 

is filed in court. The Federal Rules of Civil Procedure govern 

the manner and scope of this type of infonnation-gathering. 6 

Durinq the course of both an administrative investigation 

and discovery, a party may be required to provide oral testimony 

or produce documents. 7 However, the information-qatherinq 

tools used in an administrative investigation, and discussed in 

this guidance, are not the leqal or functional equivalents of 

the more familiar interrogatory, deposition or request for 

production of documents. 8 

6 Nonetheless the Aqency is not precluded from using 
its administrative information gathering authority 

once a civil action is commenced. In re Stanley Plating co .. 
Inc..., 637 r. Supp. 71 (D. Conn. 1986), UUited States y. Browning 
- Ferris Chemical services. et al., No. 87-317-B '(M.D. La., 
November 16, 1987). 

7 It should be noted that since there is no 
opportunity for cross-examination, testimony 

obtained by administrative sUbpoena might not be admissible at 
trial. If the Agency wishes to preserve a respondent's 
testimony for trial, rather than use it only to develop other 
admissible evidence, two options are available. First, when it 
becomes clear that the testimony is necessary for trial, the 
respondent's deposition can be taken in the usual course of 
discovery. Alternatively, if the Aqency expects to bring an 
enforcement action and it is not likely that the respondent will 
be available later 4Urin9 the discovery phase of the case, it 
may be po .. ible to preserve a witness' testimony pursuant to 
Fed.R.Civ.P. 27 either in lieu of issuing an administrative 
subpoena, or follovin9 the issuance of a sUl)poena. SU, 
Petition Of Gary conat'r.' !n<;, I 96 r.R.D. 432, 433 (0.Colo. 
1983), Ashy. Cgrt;,, 512 F. 2d 909, 911-913 (3d Cir. 1975), In re 
Bo1and, 79 F.R.D. 665, 667 CD.D.C. 1978), Pttition of Beniam,in, 
52 r.R.D. 407 (E.O. La. 1971). 

8 The Notes of the Advisory committee on the Federal 
Rules ,· r1v11 Procedure explicitly state that the 

provisions of Fed.R.Civ.P. 45 CSUbpoenas> do not apply to 
a<ministrative sut>poenas. Other Rules are less explicit but are 

<continued ... ) 
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In q . .s. y. Morton Salt co., 338 U.S. 632, 642-643 (1950), 

the Supreme Court described the difference between 

administrative investigatory power and a court's adjudicatory 

power in the following manner: 

The only power that is involved here is the power to 
get information from those who can best give it and 
who are most interested in not doing so. Because 
judicial power is reluctant if not unal:>le to summon 
evidence until it is shown to be relevant to issues 
in litigation, it does not follow that an administrative 
agency charged with seeing that the laws are enforced 
may not have and exercise powers of original inquiry. 
It has a power of inquisition, if one chooses to call 
it that, which is not derived from the judicial 
function. It is more analogous to the Grand Jury, 
which does not depend on a case or controversy for 
power to get evidenc~ ~ut can investigate merely on 
suspicion that the law is being violated, or even 
just because it wants assurance that it is !'lot. 

Limitatio.ns on this information seeking· power do exist. 

However, the limitations themselves are narrow in scope. 

Of course a governmental investigation ... may be of 
such a sweeping nature and so Wlrelated to the matter 
properly und8%'. inquiry as to exceed the investigatory 
power ••• But it is sufficient if the inquiry is 
within the authority of the agency, the demand is not 
too indefinite and the information sought is 
reasonably relevant. l.sL. at 652 <citations omitted). 

Thus, there are three basic parameters which are relevant to a 

request for infor11ation or an administrative subpoena. It must 

be: 

8 < ••• continued> 
also, by their terms, inappliea..Jl•. For example, Fed.R.Civ.P. 
26 <General Provisions Governing Discovery> contemplates.an 
ongoing ~versight role of the court. In administrative 
information gathering, the court has no role unless specifically 
petitioned by the government to enforce a sUbpoena or 
information request. aJUl, Belle roµrche Pipeline co. y. U.S., 
751 F.2d 332, 334 (10th Cir. 1984), citing Reisman y. Caplin, 
375 u.s. 440, 84 s.ct. sos, ll L.Ed.2d 459 Cl964>. 
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l. Within the underlying statutory authority of the agency; 
2. S~ficiently definite/specific; 
3: Reasonably relevant to the agency's basic inquiry. 

In addition, it should be noted th~t courts may also consider 

whether a request is unduly burdensome. 9 

III. DEI.EGATE:P At1THOR!TX TO USE INfORl9JIQN GATHERING TOOLS 

On January Zl, l9r7, the President signed Executive Order 

12580 del99ating information-gathering authority in ss l04(e) 

and 122 to the ~inistrator of EPA. 10 This authority was, in 

turn, del99ated from the 7'dministrator to the Assistant 

Administrator for Solid Waste and Emergency Response, the 

Assistant Administrator for Enforcement and compliance 

Monitoring and the Regional Administrators by Delegation 14-6, 

"Inspections, Sampling, Information Gathering, Subpoenas and 

Entry for Response," signed on Septe=er 13, 1987. 

Under Delegation 14-6, the authority of the Regional 

1\dministrator and th• Assistant 1.dministrator for Solid waste 

and Emergency Response to issue compliance orders or su.bt- :mas 

is limited by th• requirement that they first consult with the 

Assistant Administrator for Enforcement and Compliance 

9 see, -..s... r.T.C. v. Texas;g, 555 F.2d 862, 882 (D.C. 
Cir. 1977), where the court stated, 

th• question is whether the demand is unduly 
burdensome or unreasonably broad. some burden on 
subpoenaed parties is to be expected and is 
necessary in furtherance of the agency's leqi~imate 
inquiry and the public interest. 

10 The Administrator's authority, however, is limited 
with regard to federal facilities. (See Sections 

3(j)(l) and 3(b)(l) of Executive Order 12580.) 
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Monitoring or his/her desiqnee. on Noveml:>er 19, 1987, the 

Assistant ~nistrator for Enforcement and compliance 

Monitoring redeleqated his consultation autnority under 

Delegation 14-6 to the Associate Enforcement counsel for Waste. 

IV. SCOPE Nm TIMING OF INFOR?:m,TIOL GA'l'HUING PROCEDURES 

~. Information Bequests 

The scope of investigation authorized by CERCI.A Sl04(e) 

is broad. CERCI.A Sl04Ce)(2), as amended by~, provides: 

"Any [duly authorized] officer, employee, or represen
tative (of the President] ... may require ·any person 
who has or may have information relevant to any of 
the followinq to furnish, upon reasonable notice, 
information or documents relating to such matter: 

CA) The identification, nature, and quantity of 
materials which have been or are gener~te(, t~eated, 
stored, or disposed·ot at a vessel or facility or 
transported to a vessel or facility. 
CB> The nature·or extent of a release or threatened 
release of a hazardous substance or pollutant or 
contaminant at or from a vessel or facility. 
CC) Information relating to the ability of a person 
to pay for or to perform a cleanup. 

In addition, upon reasonable notice, such person 
either Ci) shall grant any such officer, employee, or 
representative access at all reasonable times to any 
~essel, facility, establishment, place, property, or 
location to inspect and copy all documents. or records 
relating to such matters or Cii) shall copy and 
furnish to th• officer, employee, or representative 
all 8UCh doc:Ullents or records at the option and expense 
o~ auch person. (Emphasis added.) 

Section 104(e)(l>"provides: 

Th• authority of this subsection may be exercised 
only for the purposes of determining the need for 
response, or choosing or taking any res~Jnse action 
under this title, or otherwise enforcing tbe 
proyisir-~~f this title. (Emphasis added.) 
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Initial. attempts to gather information al:>out a given site 

commonly will be through the·use of information requests issued 

under CERCI.A Sl04(e). While an information request may be sent 

in advance of a general notice letter, as a component of the 

general notice letter, or after the general notice letter, as 

needed, 11 an effort should be made to issue initial infonnati~n 

requests earlier rather than later in the PRP search process to 

aid in the process ot establishing lial:>ility and clarifying the 

universe of PRPs. Initial information requests typically should 

seek the following types of information: 

-relationship of the PRP to the site; 

-business records relating to the site, including, 
but not limited to, manifests, invoices, and record 
books;· 

·-any data. or reports reqarding environmental monitoring 
or environmental investigations at the site; 

-descriptions and quantities ot hazardous suJ:)stances 
transported to, or stored, treated or disposed at 
the site; 

-any arrangements made to transport waste material to 
the site; 

-names of any transporters used in connaction with 
th• site; 

-where financial viability is or will be at issue, and 
the J.9ency is unable to assess financial viability 
effectively .through review of pul)licly available 

ll For further information on notice letters, their 
timing, and content, see "Interim Guidance on Notice 

Letters, N99otiations and Information Exchange," 53 Fed. Reg. 
5298 (Feb. 23, 1988). 
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data, 12 information relating to ability to pay for or 
perform a cleanup; 13 

Where financial viability is or •ill be at issue, 

information requests regarding insurance coverage should strike 

a balance between the need to make an initial determination 

about the extent of an insured's cov&~age and the need to avoid 

requiring an insured to construe the coverage of its policies. 

If a request is overly specific, and a party (the insured) fails 

to identify insurance that may afford coverage regarding a 

response action, the insurer may attempt to use that failure to 

identify the policy in the information request to avoid payment 

12 The ability to obtain financial information about a 
PRP from a source other than the PRP itself is 

limited by the Right to Financial Privacy Act, 12 u.s.c. 3401, 
~ ~., which limits Government access to a customer's 
financial records at a financial institution in accordance with 
the provisions of the Act. In most cases, tt will not be 
necessary to seek information a.bout a PRP's assets from a 
financial institution. That information can be obtained from a 
PRP as a condition of negotiation if the PRP raises ability to 
pay as an issue. If circumstances arise where a Region believes 
that it is necessary to obtain information from a financial 
institution, it should first consult with Headquarters. 

13 Under CJ:RCLA Sl04(e)(2)(c), EPA now has explicit 
authority to request information relating to the 

ability of a person to pay for or perform a cleanup. Before it 
was amended, CDCIA Sl04 authorized EPA simply to obtain 
"informaticlla relating to [hazardous] substances.• EPA typically 
construed tllia language to include all information that EPA 
considerd relevant to .. !'T\Y aspect of enforcement. In u. s. y. 
Charles Gt1Qrq1 'l'rnclcina co., 624 !'. Supp. 1185 CD. Mass .• ) , aff 'cl 
gn other qrotm.da, 823 !'.2d 685 Clst: Cir. 1987), the court took 
issue with EPA's broad interpretation of •information relating 
to [hazardous] substances• and denied EPA's requ•~~ for 
information relating to a defendant's ability to pay for or 
perform a cleanu~. The court held that information a.bout assets 
and insurance cc. , :-a ;e •in no way informs EPA about the 
hazardous substances involved." 624 r. supp. at 1188. This 
decision is no longer supported in light of CERCLA Sl04(e)(2)(cl. 
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under th• polic:y. Failure to ident.i!y the policy in a response 

tn. an infonnation request may tend to show that the insured did 

not intend to address that type of liability with the policy in 

issue. such subjective intent is often critical in litigation 

over·t~e extent of coveraqe of insurance policies. The ultimate 

result might be that potentially few&r ftlllds would be available 

for a response action, and the potential for settlement 

diminished. 

Hence, requests for information a.bout insurance policies 

should be as neutral as possible. Rather than seekinq 

information about discrete. periodS of time during which it is 

suspected that a given party may be active at a situ, the 

information request should cover the period from the first known 

instance of waste disposal to the present. Terms such as 

"pollution exclusion," "sudden," "non-sudden," or "accidental" 

should be avoided and the insured should not be asked to state 

whether its insurance contains such exclusions or coverage. 

Instead, the information request should simply ask the insured 

to provide a !ist of all property and casualty insurance (e.g. 

comprehenaive general liability, environmental impairment and 

automobile.liability insurance> and. to specify the insurer, 

policy, effective dates, and per occurrence poli~:· \.i:nits for 

each policy. In this way, the Agency obtains the information it 

needs to make an initial determination alx>ut insurance coverage, 

and the insured haS not compromised any potential insurance 

coverage should it ultimately be liable for any response costs. 
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In the alternative, the insured may always be given the option 

of providing copies of the policies themselves. ~similar, 

general request about directors• and officers' insurance may 

also be made in situations where personal liability vf a 

corporation's direct< rs or officers is or will be at issue. 

Information reqursts shonid include a brief identification 

and description of the site, a citation to the statutory 

authority, and a general statement setting forth the purpose of 

the request and its relation to the overall case. An 

information request should also state the date by which the 

recipient must respond or adequately justify his inability to 

respond. This due date should reasonal:>ly reflect the type and 

volume of information that the agency anticipates will be 

responsive to the request. Thirty.days is usually adequate. rn 

addition, the information request should state that the 

respondent may have an opportunity for consultation with the 

~gency, and that failure to respond may give rise to a~~ llty. 

An information .request should also require the recipient to 

indicate th• types of files searched in response to the request, 

and ask the recipient to· submit an affidavit describing his 

search effo~ if th• search does not disclose any of the 

information sought. 14 

14 Previous guidance, "Policy on Enforcing Information 
Requests in Hazardous Waste cases•, September 10, 

1984, suqqested that an affidavit be requested in a second, 
"reminder• letter. However, by including an affidavit request 
with a request for a description of the types of files searched 
in the initial information request, one can more quickly 

(continued ... > 
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A model information request, largely developed by Region I, 

is attached a.a Attachment l. 

B. Adm,inistratiye St1hpoenas 

section l22(e)(3)(B) gives EPA the power to issue 

administrative suJ:>poenas requiring the attendar ce and testimony 

of witnesses (referred to as a subpoena~ tes·:iticandum) and 

the production of documents (referred to as a sU:Opoena duces 

tes:um). Such suJ:>poenas may be issued as is "necessary and 

appropriate• for performinq a non-binding preliminary allocation 

of responsibility (DAR) •or for otherwise implmnentinq" Cl!:RCLA 

Section 122. 

Since the lanquaqe of 5122 is broad and permits the use of 

administrative subpoenas •for otherwise implementing [Section 

122],• there is no requirement that EP1. first decide to prepare 

an NBAR before issuinq an administrative suJ:>poena or that the 

information gathered by an administrative subpoena be used only 

for an NBAR. 15 Instead, an administrative subpoena may be used 

once th• Agency ha.a bequn to implement th• settlement process 

under 5122 <e.g. through initiation of informal discussions or 

l•( .••• continued) 
dete1"11ine vllich information requests should be followed up with 
an enforcrmt action. 

15 llOn•th•lus, the factors that uy be considered when 
preparin9 an NDR are a useful outline of th• types 

of information that. may be reached, at a minillWll, with an 
administrative slll:>poena. These factors. are set forth in 
s122ce><J> and inclUde: •vo1wne and toxicity of wastes, strength 
of th• evidence, al)ility to pay, litiqativ• risks, pul:)lic 
interest considerations, precedential value, and inequities and 
aggravating factors.• 
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formal negotiations with some or all affected PRPs, or where the 

Agency judqes that available information points to favorable 

prospects for settlement>. Since the.use of administrative 

:ut>poenas may be judicially challenged, it is important to 

.dentify and document the reasons relied upon in deciding tc use 

the authority in Sl22(e)(3)(B). In particular, it is important 

to be able to show how the subpoena's issuance either furthers 

the NBAR process or meets the criteria of "otherwise 

implementing this section." 

Although there is no statutory prohibition against doing so; 

a subpoena generally should not oe used in the first instance to 

gather information. Rather, a Sl04(e) information request is 

the pref erred method of obtaining information. 

v. SE:RYlC!: or INfQRw.'r:tON R.EOlJES'tS MP SIJBPOENAS 

Information request letters are a f orma.l means of ootaining 

information, and consequently should be served by registered or 

certified mail, return receipt requested. (Note that-· 1 

serving any document by r~istered or certified mail, post 

office L~x addresses should be avoided.) 

Service of a su!:>poena can be effectuated in a number of 

ways depending upon the circumstances of th• investigation. 

Whenever poaai~l•, personal service is prefer8Dle, especially 

when it is lj~'11Y that the subpoena may be ignored or 

challenged. When personal service is not practical, a subpoena 

can be served by registered or certified mail, return receipt 

requested. Regardless of the method of service, the correct 
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person must l:>e served. Service upon a ~omestic corporation, or 

upon a partnership or other wiincorporated association, should 

be made by personal service or certified mail to an officer, 

partn4r, managing or general agent, or to any other person 

authorized by law to receive service of process. The person 

s~rving the subpoena, including the person who actually mails 

the subpoena when that method of service is used, must complete 

an affidavit of service 't the time of service. (See Attachment 

2 tor a model subpoena and affidavit of service.) 

The statute places no explicit limit on the distance tha~ a 

witness may be required to travel to appear in response to a 

subpoena. Potential locations for such an appearance include an 

EPA reqional office, EPA Headquarters, a local U.S. Attorney's 

office, a court reporter's office, or any other location 

considered appropriate under the circumstances. 

VI. G!:NQM pm; PRQCESS CONSIDQAT+QNS IN I;NVESTIGATivt 
PBOCEEPINGS PUR.SW\NT TO M APMINIS'!'RM'Ivt SmtPOEW\ 

A. Agency A01udicationa an4 Inyestigaticna pistinguished 

When an agency such as the EPA orders a person to appear at 

an agency proceeding, the procedural rights of the person 

ordered to appear vary depending upon whether the agency's 

purpose i•to adjudicate or to investigate. Examples of EPA 

adjudication include the issuance of compliance orders or the 

ass~.sment of civil penalties under S3008(a) of RCRA. ·ae:tore 

the Agency may issue a compliance order or assess civil 

penalties under RCRA S3008(a), the person against whom the 

Agency is taking action is accorded the procedural rights set 
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forth in 40 C!"R Part 22. 16 These rights are similar to those 

of a defendant in a civil trial and include the right to notice, 

to stll:>mi t evidence, and to cros·s-examine. 

In contrast, when an agency issues an administrative 

subroena pursuai.t to Sl22(e)(3)(B), its purpose is only to 

inv&stigate .:;~: gather information and "it is not necessary that 

the full panoply of judicial procedures be used." Hannan y. 

Larche, 363 U.S. 420, 442 (1960). 

[W]hen •.. aqencies are conducting nonadjudicative, fact
finding investigations, rights such as apprisal, 
confrontation, or cross-examination generally do not 
obtain. lsL., at 446. 

Despite this limitation, a witness may nonetheless invoke 

his Fifth ~endment privilege as to particular questions 

presentinq a threat of self-incrimination. u.s. y. Malnik, 489 

F.2d 682, 685 (5th Cir. 1974). 

B. Role of Witness' Coµnsel at AdJllinistrative Sul:;)poena 
Proceedings 

The practical effect of the tact that witnesses have limited 

procedural rights during information-gathering under an 

administrative sllbpo~ is that the role of a witness' counsel 

is limited. Al.though S555(b) of the 1'dllinistrative Procedure 

Act (APA) provides a person with the right to counsel at any 

16 Part 22 procedures ~o not n~~ly to compliance orders 
issued under CER.,_wA Sl04(e)(5). Due process is 

assured under Slu4(e)(5) by the statutory requirements that the 
respondent have an opportunity to confer with the Agency prior 
to issuance of the order (discussed below> and that orders be 
enforced by commencing a civil action. Similarly, Part 22 
procedures do not apply to the assessment of penalties under 
Sl04(e) as that can only be accomplished. by conanencing a civil 
action. 
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agency proceeding at which he is compelled to appear, 

"~~P~~sentation• under the APA "varies in meaninq depending upon 

the nature of the function being exercised." r.c.c. y. 

Schreiber, 329 F.2d 517,526 (9t~ Cir. 1964). 

(WJhile counsel may, a~ a matter of right, object and 
argue objections on thr record, just as he may, as a 
matter of right, cross-examine and call witnesses in a 
trial-type adjudicatory proceeding, these rights do not 
exist in the fact-finding, nonadjudicative investigation 
unless specifically provided by statute or duly 
promulgated rules. The riqht to object and argue 
objections on the record is not to be implied, here, 
from use of the word "represented• [in the 
~dministrative Procedure Act.] 
li.. 

Thus, althouqh sU.bpoena proceedinqs under CERCI.A are recorded, 

and the witness is Wlder oath and may have an attorney present 

for consultation, counsel for the witness is not allowed to 

"speak to the record,• to cross-examine, to aid in developing· 

testimony, or to otherwise "coach" the witness. Furthermore, 

other parties potentially affected by the investigation do not 

have a right to be present during the questioning. 

VII. ENJ'ORCEMEtQ' or l:m"OftMATlON UOtJESTS MD SUBPO;g;;NM 

A. Intgppatign leguests 

l. Initial Stlpl 

When tne deadline for responding to an information request 

has passed, a r-inder letter should be sent to the unresponsive 

information request recipient, l) informinq the recipient that 

5104(e) provides tor a penalty of up to $25,000 per day for 

noncompliance, and 2) stating the date after which a civil 

judicial or administrative enforcement action may be initiated. 
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The reminder letter should also provide an opportWlity for 

consultation. 17 This will fulfill the requirement ot 

Sl04(e)(5)CA) if enforcement by· administrative order is 

contemplated and should also fulfill any due process 

requirements for record review. <see sectic-~1 VII.A.4., "Sco.;>e 

of Judicial Review," below.) Whenever a recipient ~~es 

advantaqe of an opportwtity for consultation, the issuinq 

official should send a letter to the recipient smmnarizinq any 

contacts with the recipient, and statinq EPA's resolution ot any 

objections. If there is no response or if the response to a 

request is still unsatisfactory after the reminder letter 

deadline has passed, EPA may compel compliance w! •:.n :.he request 

through either an administrative or judicial action. 

2. Administrative Orders to Compel Compliance 

Under CERCLA Sl04(e)(5)(A), EPA can issue an administrative 

order directing compliance with an information request. Each 

administrative order should include a finding by the Regional 

Acminis-:.rator that there exists a reasonable belief that there 

may be a release or threat of release of a hazardo11s substance 

and a description of the purpose for which th• information 

request was issued. Th• order should state the date on which it 

becomes effective and also advise.the respondeh~ \.hat penalties 

17 The statute leaves the decision whether to provide 
notice and opportunity for consultation to the 

discretion of t·,.·,A,·ency. However, the Agency believes that it 
is in the best interests·of all concerned to provide an 
opportunity for consultation whenever possible, particularly 
prior to th• issuance of an administrative order. 
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of up to $25,000 per day may be assessed by a court against any 

party who unreasonably fails ·to ~omply with the order. 

In addition, the order should note that an opportunity for 

consultation was provided and should briefly summarize any 

contacts with the respondent. 18 

3. ciyil A<;tions to compel compliance 

Alternatively, or in the event that an administrative order 

does not lead to compliance, EPA, through DOJ, can commence a 

civil action under Sl04(e)(5)(B). 19 In that civil action, EP~ 

can seek injunctive rel'ief and/or civil penalties not to exceed 

$25,000 per day for each day of noncompliance. 

A referral to DOJ for an inaaequate response or no response 

18 Normally, the consu~tation requirement will be 
fulfilled by offering the recipient an opportunity 

to contact the EPA with questions or objections, in the 
information request itself or in any subsequent reminder letter. 
Given this prior opportunity for consultation and the narrow 
scope of the order, it generally will not be productive ~o delay 
the order and offer another opportunity for consultat~c; 
However, if it is likely that additional discussion will lead 
directly to compliance, and the extra delay does not result in 
an unreasonaJ:)le threat to human health or the environment, the 
Region may provide another opportunity for consultation prior to 
issuance of th• order. 

19 section 104(e)(5)(B) states: 

Th• Pre~ident may ask the Attorney General 
commence a civil action to compel compliance 
vith a request QX order r~ferre<l to in 
subparagraph (A). 

EPA's ability to commence a civil action without first issuing 
an administrative order to compel compliance under Sl04Ce> was 
upheld in u.s. y. Charles Gegrqe TDl,cking co., No. 85-2463-WD 
Clst Cir. March 31, 1988). See also, U.S. y. Northside Sanitary 
Landfill. Inc., No. IP 88-172-C, (S.D. Ind. April 12, 1988). 
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at all shoul.d include all evidence needed to support the case. 

This includes evidence or findings that: 

Cl> ~.has a "reasonable basis to believe that there may 

be a ~~Lease or threat of a release of a hazardous substance, 

pollutant or conTaminant" at a given site or vessel; 

(2) the infor"'Dlation request was issued for the purpose of 

determininq the need for a response or choosinq or takinq any 

response action under CERCLA Title I, or otherwise enforcing 

CERCLA Title I, with respect to the site or vessel; 

(3) the respondent was requested to provide information 

relatinq to one or more of the three cat99ories of information 

identified in Sl04(e)(2~(A)-(C); 

(4) respondent did not comply.with the request in a timely 

manner. 

(5) where appropriate, respondent should pay a civil 

penalty, recommended at$_. (See Section VII.A.S., 

"Penalties," below.> 

In addition, the referral should include proof of service 

and should addrasa possible defenses, such as that a good faith 

effort was made to comply, or that the request for information 

or documenta is arbitruy and capricious, unduly burdensome, an 

abuse of discretion or otherwise not in accordance with law. 

The decision to either issue an administrative order or 

initiate a civil action must oa made on a case-by-case basis. 

Where there is r , ;o . to believe that an administrative order 

will not brinq immediate compliance, a civil action should be 
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favored. ror example, if the recipient of an information 

request has made little or no effort to respond to the request, 

or has a history of disreqard1nq requests for information or 

delaying responses to requests, issuing an administrative or~er 

may serve little purpose. Wh ·.le an administrative order 

typically can be issued wi thi ·1 a shorter period of time than a 

complaint can be filed, the overall duration of the enforcement 

action may well be extended if the administrative order is 

disreqarded since enforcement of the order will be through the 

referral and filing of a civil judicial action. 

4. scope of Judicial Revi:w 

In an action to enforce an information request ~r an 

administrative order for compliance with an information re<lllest, 

the court's review is limited to.cpnsidering whet.her the 

information request is "arbitrary and capricious, an abuse of 

discretion, or otherwise not in accordance with law." 

Sl04(e)(5)(B)(ii). 20 This clearly limited review should not 

serve as an opportunity to review other aspects of the case, 

20 Judicial review is not thusly limited when the 
amount of the penalty is the issue before the court. 
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~uch as remedy selection or liability. 21 (~ y.s. y. western 

Proc:essins. Inc:., No. C83-252M (W.D. Wash. February 19, 1986). 

In cases where the Agency has.provided an opportunity for 

consultation regarding the administrative order, and has created 

an administrative record reflecting the parameters and ~lements 

noted on paqes 6 and l 9 , above, i..l1e Government may arqu4 that 

judicial review of the administrative order should oe limited to 

an administrative record. This arqument is based upon the 

language in Sl04(e)(5)(B) that provides for judicial review 

under the arbitrary and capricious standard. The success of 

obtaining record review hinges on providing and documenting 

adequate procedural due process administratively. 22 

5. Penalties 

Under Sl04(e)(5)(B)(ii) of CEaCLA, civil penalties may oe 

assessed against any person who unreasonably fails· to comply 

21 Related to the scope of judicial review is the 
deqree to which a defendant may engage i~ ~ ~overy 

once an enforcement action is initiated. Discovery qene~ .ly is 
restricted in anforc ... nt proceedings involving administrative 
slll>poenas <seen. 27, intra) and similarly, should be restricted 
in actions brought under 510•<•' of CERCLA. If discovery is 
allowed at all in a given action, the Government's position i~ 
that i~s scope shoUld be limited to addressing the parameters 
for adminiatrative investigations noted on page 6. 

22 It may also be possible to seek record review of 
an inforila.ition request without first issuing an 

administrative order since CERCLA Sl04(e)(5)(BiCii) provides for 
review of both information requests and administrative orders 
under an arbitrary and capricious stc&ndard. Before seeking 
record review of an information request, the Agency would first 
have to provide sufficient procedural due process, including ~ 
opportunity for consultation, and an administrative record would 
have to be created ref lectin9· the parameters and elements noted 
on paqes 6 and 19, abOve. 
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with the illitial information request or subsequent compliance 

order. The question of whether to seek penalties may arise in 

two situations: 1) where injunctive relief is sought to compel 

the respondent to answer the information request and penalties 

are sought in addition to injunctive relief; a.1d '2) where the 

respondent has answered the information request, albei~ not in a 

timely manner, and penalties are the only relief sought. 23 

In both situations, to support penalties, the evidence must 

demonstrate: l) that the in.formation request is enforceable, 24 

and 2) that the respondent's conduct was unreasonable. To 

assess the reasonableness of a respondent's conduct, and thus 

determine whether to seek penalties, Regional perqun~&l should 

consider factors such aa the respondent's goOd faith or lack of 

good faith efforts to comply with· ·th• information request, and 

23 In information request enforcement actions, 
penalties can be assessed against a respondent even 

it he eventually complies with the information request. see 
e.g .• U.S. y. Liyiola, 605 !'. Supp. 96 (N.D. Ohio 1985), y.s. y. 
Cha·r1a1 Gegrq• Trm;kiM co., 823 !'. 2d 685 (lat Cir. 1987). 

24 For an information request to be enforceable, it 
miat conform to the basic parameters noted abOve on 

page&. Any issue of .,the reasonableness of th• information . 
request itself is subsumed by these parameters. r.uu , once it 
is dete~ined that an information -request is enforceable, the 
focus in terms of li-a!:>ility for penalties is limited to the 
respondent's conduct. The statute provides that a civil 1--analty 
may be imposed •against any person who unreasonably fails to 
comply with• an Aqency request or administrativ• order. ra~lure 
to respond adeq ... e~y to an information request is presumptively 
unreasonable, and the recipient of the request bears the burden 
of proving that noncompliance with that request is in fact reasonabl 
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any willfUl.nesa or negligence associated with the respondent's 

actions. 25 

B. Sµhpoenas 

l. Jurisdiction and venue 

If a respondent to an administrative subpoena refuses to 

appear ~u testify or provide documentary evidence, or refuses to 

answer any or all of the questions put to him, the Aqency may 

commence enforcement proceedings in u.s. district court. 26 

CERCLA Sl22(e)'(3) (B) states: 

In the event of contumacy or failure or refusal 
ot any person to obey any such subpoena, any district 
court ot th• United States in which venue is proper 
shall have jurisdiction to order any such person to 
comply with such sUbpoena. 'Any failure to obey such 
an order of the court is punishable by the court as 
contempt. thereof. 

venue tor .such an action •sha11· l~e in any district court in 

which the release or damages occurred, or in which the defendant 

resides, may be found, or has his principal office.• CERCLA 

Sll3(b). 

~S '?he deeiaion to seek penalti .. should also include 
consideration of th• Suprem• Court's recent decision 

in 'l'llll y. JIDite(l St•t••, 481 U.S. ~' 107 s.ct. ~' 95 L.Ed. 
2d 365 (1917), Which provided for a 7th Amendment right to a 
jury trial. iJl the cont.eXt of a Clean Water At:t enforcement case, 
where civil penalties were sought . .by th• Government. 

26 All proceedings in the u.s. district coc-:: must be 
initiated by the Department of Justice on behalf of 

EPA. The court lacks jurisdiction to review the proprie~y of an 
administrative su))poena upon motion of a respondent. Belle 
rourche Pipeline co. y. u.s., 751 F.2d 332 (10th Cir. 1984). If 
a respondent wishes to challenge a s\lDpoena, he may refuse to 
cooperate and force the Government to initiate an enforcement 
action. 



2. PtQCldures for tnforcing Silhpoenaa, 

Enforcement proceedings are begun by submitting a petition 

to any appropriate federal district court seeking an order that 

the respondent show cause why he should not be ordered to comply 

with the suopo'9?la. (See Attachment 3, model petition.> Although 

Fed.R.Civ.P. bl(a)(3) states that the Federal Rules of Civil 

Procedure apply to administrative suopoena enforcement 

proceedings "unless otherwise provided by statute or by rules of 

the district court or by order of the court in the proceedings," 

courts have consistently held that subpoena enforcement 

proceedings and that discovery is generally 

inappropriate given the scope of the issues before the court. 27 

To prevent a respondent from attempting to engage in 

discovery prior to the show cause .hearing, the petition may 

include a request that Rules 26-37 and 45 be suspended unless 

specifically reinstituted. by the court following the hearing. 

The petition, accompanied by affidavits and legal memoranda, 

must demonstrate that the subpoena was issued for a lawful 

27 The court, in its discretion, may order discovery, 
bat only where the defendant meets the •heavy burden 

of shQVin9 extr ... circumstances that would justify further 
inquiry ••• • D.S. y. RJ'B Petrol•um· Inc., 703 F.2d 528, 533 
(Temp. Emer9. Ct. App.)LquOting U.S. y. Juren, 687 r.2d 493, 494 
(Temp. !:mere;. Ct. App. 1982).) ·This bUrden is not a •meager 
one •.• [the defendant] must come forward with facts suggesting 
that the subpoena is intended solely to serve purposes outside 
the purview of the jurisdiction of the issuing agency.• N.L.R.B. 
y. Interstate Dress Carriers, 610 F.2d 99, 112 (3d Cir. 1979) 
(emphasis added ~it,tions omitted). see also u.s. y. McGoyern, 
87 r.R.D. 590 (M.O. Pa. 1980), Lynn v. Bidepnan, 536 r.2d 820, 
825 (9th Cir • .) cert. denied, aW2 ngm. Sidennan y. Hills, 429 U.S. 
920 (1976). 
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purpose and is relevant to an agency investigation. At the show 

cause hearing, the burden is on the respondent to show that the 

subpoena is Wlenforceal:>le in some respect. 

At the conclusion of the show cause hearing, the court may 

order compliance, deny enforcement or mcdify the subpoena. 

Subsequent failure of the respondent to comply with the court's 

order may result in contempt proceedings against the respondent. 

c. Referrals 

Referrals to the Department of Justice of cases to enforce 

information requests and administrative subpoenas will be 

handled in accordance with the procedures sat forth in the 

January 14, 1988 memorandum from the Assistant Admi~is~rator for 

Enforcement and Compliance Monitoring entitled, "Expansion of 

Direct Referral of Casas to the Department of Justice.• In 

time-critical situations, the procedures outlined in the the 

April 15, 1988 memorandum from the Aeting Associate Enforcement 

counsel for Waste entitled, "OECM-Waste Procedures for 

Processing Oral and Other Expedited Referrals• should be 

followed. 

A ~·~•rra1 to ~ore• an information request will not differ 

signiticaatly ~roa a referral to enforce moat other sections of 

CERCLA. -"?" ~c~ion to 

enforce an administrative subpoena, a referral to enforce an 

acbninistrative subpoena should contain certain addi~ional 

elements not commonly included. in other referrals. 
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A referral to en!orce an administrative subpoena should 

i::c!".si..st of a draft petition tor an order to show cause, a draft 

memorandum of points and authorities in support of the petition, 

and a draft order to accompany the petition. The memo~andum of 

points and authorities should briefly set out the facts of the 

case and apply the legal standardS for enforcement to chose 

facts. In addition, the memorandum should address any arqwnents 

or defenses that the respondent is likely to raise. 

The referral should also contain all necessary exhiDits in 

support of the petition, including an affidavit of service, a 

copy of the su.bpoena, an affidavit supporting the facts alleqed 

in the petition from a person with knowledge of those facts, and 

an¥ other relevant material which serves as the administrative 

record documenting. the sUl)poena p~cessu 

VIII. QISc:µJ'.MQ 

This memorandum and any internal procedures adopted for its 

implementation are intended solely as guidance tor em~l'' es of 

the u.s. Environmental Protection Agency. They do not 

consti tut• r1ll•aldng by the Agency and may not be relied up<:'11 

to create a right or a benefit, sl1Dstantive or procedural, 

enforceable at law or in equity, i;y any person. The Agency may 

take action at variance with this m..orandwn or its internal 

implementing procedure~. 



MODEL Information request 
CERTI!'IED !GUL [OR OHL] 
RETURN B'TIX:Pl' UOUESTE:D 

(Date] 

[PRP Name] 
f PRP !,ddressl 

Attachment l 
[Note:- No certified or express 

mail to P.O.Boxes] 

Re: Request for Information Pursuant to Section 104 of 
CERCLA [and Section 3007 of RCRA,] for (Site Name] 
in (Site igcation) hereinafter referred to as "the Site" 

Dear sir or Madam: 

The United States Environmental Protection Agency <EPA) is 
currently investigating the source, extent and nature of the 
release or threatened release of hazardous substances, 
pollutants or contaminants, or hazardous wastes on or a.bout the 
[Site Name] in (Site Location] (the Site>. This investigation 
requires inquiry into the identification, nature, and quantity 
of materials that have been or are generated, treated, stored, 
or disposed of at, or transported to, the Site and the nature or 
extent of a release or threatened release of a hazardous 
substance or pollutant or contaminant at or trom :·he $it-a. EPA 
also is seeking information relating to the ability of a person 
to pay for or to perform a cleanup of the Sita. 

Pursuant to the authoritY of seetion 104 of the Comprehensive 
Environmental Response, compensation, and Liability Act 
CCERCLA>, 42 u.s.c. S 9604, as amended:, [and Section 3007 of the 
Resource conservation and Recovery Act (RCRA>, 42 u.s.c. s 
6927,] you are hereby requested to respond to the Information 
Request set forth in Attachment A, attached hereto. 

Compliance with the Information Request set forth in 
Attachmrnt A is mandatory. Failure to respond fully and 
truthfully to the Information Request within !insert, reasonable 
number of day1 to respond. spell out ru1mher and put number in 
parenth••••. 1.q .. thirty (30>] days of receipt of this letter, 
or adequately to justify such failure to respond, can result in 
enforc••& action ~ EPA pursuant to Section 104<•> of CERCLA, 
as amendelf, [and/or section 3008 of RCV...] [Each of these 
statutes/ '!hi.a statute] permits EPA to seek the imposition of 
penalties o~ up to twenty-five thousand dollar~ \$i5,000> for 
each day of continued non-compliance. Please be further advised 
that provision of false, fictitious, or fraudulent statements or 
representations :;.;..-.y sul>ject you to criminal penalties wider 18 
u.s.c. s 1001 or section 3008(d) of RCRA. 

This Informat: ·'; rgquest is not subject to the approval 
requirements of tne Paperwork Reduction Act of 1980, 44 u.s.c. 
3501, et seq. 



OSWER t 9834.10-la 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, O.C. 2tU80 

OFFICE OF 
SOLID WASTE ANO EMEi.GENCY RESPONSE 

MEMQRAHPUM 
SUBJECT: 

FROM: 

TO: 

Waiver of Headquarters Approval tor Issuance ot RD/RA 
Special Notice I.attars at the Time of ROD Siqnature 

Brucit M. Dilllllond, Dir•cto. -
Office of Waste.Proqrams orcamen~OS-500) 

Henry L. Longest II, Director ~ l 
Off~ca ~t Elllarg-ency and Remedi,rl/fz'8 pons• (OS-200) 

Waste Management Oivi•ion Directors, Reqions I-X 
Reqional Counsels, Reqion I-X 

Th• Interilll Guidance on Notice Letters, Neqotiati~ns, and· 
Information Exchanqe (OSWER Directive Number, 9834 .10, October 
19, 1987) provides qenerally tor the issuance of RD/RA special 
notice letters when the dratt rs and proposed plan are released 
to the pU}:)lic for comment. Th• quidance further states that if 
the RD/RA special notice is ·issued later in th• process ( i . e. , 
when the ROD is siqned) the Reqional Administrator must obtain 
prior written approval trom EPA Headquarters. Effective 
immediately, it is no lonqer necessary to obtain written approval 
from th• Directors of OERR and OWPE to issue special notice 
l•~tars at ROD siqnature. 

Aa tba policy •tat••, th• stron9ly pref erred option is to 
i••ua · special notice when the propo•ed plan is released for 
pU}:)lic cOllllllftt in order to beqin the neqotiationa process early, 
ensure prompt initiation of remedial design and remedial action 
and initiate any necuu.ry enforc~t action it neqotiations are 
unsuccasatul. Issuance ot special notice at th• ROD stage should 
continue to be th• exception rather than the rule. 
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Manaqement of· the neqotiations time frames remains a high 
priority and is essential to the successful completion of RIJ/RA 
neqotiations and as such, it warrants continued attention :by 
manaqement. This waiver does not cbanqe the Reqional 
Administrator's authority to extend th• special notice ·1orator-um 
up to 30 days where justified. Beyond that, recpests .or 
Assistant Administrator extensions to the speci~l notlce 
moratorilllll should continue to be s\lDmittad in a timal} ~ashi,n. 
Special notice information must be entered into CERCLIS on a 
regular :baa is. OWPE will continue to monitor negotiations and 
provide assistance, as appropriate. 

We appreciate your cooperation. It you have any qu .. ticns, 
please contact Mic::balle Roddy at FTS 382-7790. 



SUBJECT: 

FROM: 

TO: 

:.JNITEO STATES ENVIRCNMENTAL PROTECTlON AGENCY 
NASi'llNGTON . .J.C. 204i0 

ocr 2 1 October 21,1988 
-~~: 1 cs =-~ 

SOI.JO WAST'E .\NO EMfllGE!'-icv qESi'':~ 

OSWER DIRECTIVE 9831.8 

Counting State-l1ad Ent~~~•ment NPL Sites Toward the 
CERCLA Sec;;::on 116(•) Remedial Action Start Mandate 
/~ /~ 

J. Winston Efonar 
Assistant Administrator 

Regional Adlllinistrators 
Rec;ions I - X 

I. PORPOSZ 

Th• purpose of t:i3 memorandum ia to outline th• criteria 
and procedure• for countinq Stata-laad enforcement National 
Priorities List (NPL) •it•• toward th• CERCLA Section ll6(e) 
remedial action (RA) start mandate. 

Th• countinq of Stata~lead enforcement NPL sites is but one 
element of an avolvinq strateqy for State partic:ipat1on in the 
CERCLA en!orcuaant proqram. Tb•r• are many other important 
aspects, includinq th• need for consistent remedies and 
coordination of enforcement activiti•• at Federal-lead and Stata
laad sites. 

II. BACICGROUND 

In our attorta to achieve th• qoal of 175 new RA starts by 
October 1989 and an additional 200 by october 1991, it is 
appropriate to include State-lead enforcement NPL sit•• where 
Stat .. have indicated a willinqn••• and ability to manage site 
remediation in an appropriate manner and within raasonaDl• 
tilll•t~, •• noted below. 

In illplamentinq this muaorandum, the direction provided in 
th• December 28, 1987 memorandum •osWER Strateqy tor Management 
oversiqht of th• CZJlCLA Remedial Action Start Mandate" (OSWER 
Directive 9355.0-24) also appli•• to •it•• classified as State
.~ead enforcement. Of particular note i• the application of the 
several key aluaent. of Section 116(•) which ware discussed in 
that c;uidanca. Thi• includes whether a RA i• "substantial ~~d 
continuous• and whether th• particular RA start i• "in add1:Lo~ 
to those facilities on which soma remedial action has com:.enc~· 
prior to enactment of SARA." 
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Th• followinq criteria must be me.t betora countinq State
lead antorcament sit•• toward the qoals. Alonq with each 
criterion, some clarification is provided to assist the Regional 
offices in datarmininq whether the criterion has been mat. 

III. CRITERIA 

l. Tb• site is on the National Priorities List CNPLl, 

CERCLA speciti•• "Faciliti•• on the National Priorities 
List." This interpretation does not include proposed NPL sites. 

2. Tb• site is coyer1d by aqr11m1nt betw1en EPA and the State. 

NPL sit•• to be dasiqnatad as State-lead enforcement from 
the data ot this memorandum torward muat be covered under a 
cooparativ• aqraamant, superfund Memorandum of Aqraement (SMOA) 
or other EPA-State antorcament a.qraement in order to be counted 
toward th• Saction 116(•) mandate. (Neta that tha proposed 
revisiona to the NCP may require Stat.. to enter into a formal 
aqr ... ant with EPA to beccma th• lead aqency for enforcement 
action at an NPt. site or to seek EPA concurrence on the remedy at 
an NPL site.) 

Per sit ... d .. i;nated as Stata-laad entorc .. ant· prior to this 
. •-orandu., th• Raq-ion ha• the discretion to decide· whether an 
aqr ... ant ia neca-ary prior to iasuinq a f indinq on th• 
consistency of th• r .. edy with CDCI.A cleanup standards. It a 
written aqr ... ant i• not required tor sit•• dasic;natad prior to 
this mamarandWI, th• Raqion muat still d .. onatrate that it worked 
clo••ly with the State to ensure that th• criteria sat forth in 
this c;uidanca bave bean complied with and that remedial action 
ha• comaancad. 

3. Tb• r1m14i1l a;tion to be p1rformld is consistent witb 
th• cleanup standards of S1ction 121 of CQC:LA. 

Thia criterion requires th• Raqion to review th• availa.Dle 
doc:m1entation (auc:b. .. th• Remedial Investiqation/PeasiDility 
Study (Jtl/1'8), lt9com of Decision (ROD), Stat• equivalent to the 
ROD o;- a consent deer-) and any site work activity and determine 
if tls'ey coll~vely ... t Section 121 cleanup standards, as 
provided Ml.ow. 

Pirst, the cleanup action lniat be a remedial action and not 
simply a reaoval. (tJnder current guidance, a RA represents one 
or more ~!.;.:'&bl• unita of th• remedy laaclinq to final cleanup. 
Sea, OSWER Directiva 9355.0-24.) Second, in reviewinq the 
Stat•'• dOCWDentation that th• cleanup is consistent with Section 
121, th• Region may encounter past Stat• decisions on remedies 
that are docwaanted dif tarently troa wbat w• may expect as 
documantation in tha future. If th• R19ion tinda that these 
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remedies and responses are consistent with section 121, we will 
"qrandtather" th• documentation ot these sit•• as set torth in 
the paraqrapha below. 

until th' National Contingency Plan CNCPl is proposed, the 
Regions should review availal::lle documents for consistency with 
Section 121 of CE:RCLA. The key factors are whether th• work is 
consistent with Section 121 cleanup standards and whether it will 
lead to th• final remedy. Where the RI/P'S, the ROD or other 
State decision document \such aa a State administrative order or 
consent decree) are not self-explanatory, it may be neceaaary tor 
the State to provide wri·:ten clari.tication of th• remedy. 

For romtts!ial aet;ions pas1d ypon decisions made after the NCP 
reyisions 1r1 propgsed, Regions must require a ROD tor review 
uainq CERCLA Section 121 and th• proposed NCP as th• basis tor 
evaluatinq the cleanup standards prescribed in th• State 
doCWDantation. 

Dec:i•ions on remedies made pre-SARA with th• contract award 
tor th• RA occurring post-SARA will be eligible for th• Section 
ll6(e) RA at.art mandate. If the ll/PS, ROD or other State 
decision doc:miaent was aic;ned pre~SARA but the RA did not commence 
until po8t-SARA, th• RA need not strictly adhere to th• 
requiraanta of Section 121 to be included in the RA start 
u.ndata. .However, th• cleanup must comply with th• NCP cleanup 
standards in effect at the time, and all other criteria in this 
guidance mist be met. If the RA commenced.pr-SARA, th• sit• 
wi:ll not be counted toward th• RA mandate. 

4. Th,• Btqignal Adm,inist;:atgr JRUlt dQCUllllDt 1:;he tindinq 
th,•t th• St,at• BOP Cor aguiyalant\ m1at1 CJBCLA gleanup 
1tandard•. 

Tb• R8qional Administrator auat prepare and ai;n a tormal 
written doc:mMnt finding that the Stat•'• remedy selection {a.q., 
ROD) is conaistant with Section 121 cleanup standards. Th• 
Reqional Administrator may aic;n the ROD itself or isaua a 
aepa.rata letter. Such a findinCJ 1IUSt explicitly reserve EPA's 
ri;llt ~ =~ the Section 12l(c) five year reviav and further 
r...rve DA'• riC)bt t.o take enfo~t actiona under Sections 
10' and 107 apinat th• PRPs to uaure that the remedy as well as 
any nw••ary additional future work a.re W\dartaJcan. This tactor 
i• illportant J:»ecauae P1lP9 may attaapt, illproperly, to arque that 
the R8qional Jilteini•trator'• aiqnature bars EPA enforcement and 
also bind.8 th• Region, tor all ti.ma, to only th• r-ady . 
explicitly noted in th• decision doc::u.mant and that no additional 
work can be required. 
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In makinq the tindinq, the Reqional Administrator may 
delineate additional requirements necessary to ensure consistency 
with section l2l. In order tor EPA to count th• RA, the State 
must accept·such conditions. It the State does· not accept such 
conditions, th• Reqional Administrator may choose not to make 
this tindinq; in which case the sit• ·would not ba counted toward 
the RA mandate and no &r'9'Jlll•nt could be made that EPA would be 
bound by th• State deciai~n on site rairediation. In such a case, 
th• EPA poaition must be ~et out in a ~·rittan communication with 
the State. 

For a pre-SAltA ROD where th• RA commences attar the 
enac:tlllent of SARA, the Reqional Administrator 111W1t tind that the 
RA meets th• NCP cleanup standard.9 in place at the time the ROD 
waa siqnad in order tor th• site to be counted under CERCLA 
Section ll6(e). A tormal doc:w1ant i• naeded tor this tindinq and 
th• above reservations of EPA riqhta DNllt also ba m,ade. 

5. Tb• State and Potentially Raspon1ibl• Part;,i•• CJ!BPsl 
hay• ent1r14 intg an 1ntor;1al;!l1 aqr1cp1nt tgr conduct 
ot th• rged,ial ac;ion or th• State has iswued, 1n 
1ntorc1al:2l• µnil1t1;=al o;:dtr th't t;h• PBPw •ra 
cmpplyinq yith. 

Thi• criterion reflects EPA'• belief that Stata settlements 
at H'PI. •it .. should be concluded by antarinq into an entorceaole 
aqre.-.nt,· consent order or consent dac:rH, or acme other 
comparable anforcealJla·doc:umant requirinq the PRP9 to conduct the 
Bir in accordance with CDCLA cleanup standards. An enforceable 
unilateral administrative order that is beinq complied W"ith may 
al•o De used to satiaty thi• criterion. 

6. 'l'h• St;at• ha1 cart;itied, wit;h a docmpant. or a qualified 
Stat• gr f1de;=al otticial ha1 d;cwp,1nt1d. tb•t 
•ul;•tontial and ;ontinuou1 physical on-sit• r1m1dial 
agtign ha1 C91PR"nc14 at th9 1ite. 

As noted in Section II, abcve, thi• criterion utilizes th• 
•- ~tion of the key al~ of Section 116(•) •• 
outlin9d in OSW&R'• DirtH:tiva 9355.0-2,. 'l'h• Raqion would 
confi.ft tat the D cu•Hnced u defined in the osm direc:t.iv• 
rafaranc8d al:Mwe. (Aa noted in the SARA laqislative hist.ory, 
"[i]sola~, pralillinary removal or raadial action to ••t th• 
qrouDdvork for final cleanup which -y not be commenced 
immediately do not aatiaty th• raquiraenta of this provision". 
R.R. Rep. 253, 99th Cong., lats .... 12-13 [1985][pt. 5].l 

IV. CONC:WSION 

Th• inclusion of State-lead RA starts is an illlportar.~ sspect 
ot our strategy to ... t th• CZRCLA Section 116(•) mandate. t 
appreciate th• efforts you have made and continua to make ~~ 
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strivinq to meet thi• mandate. It you have any question• 
regardinq this policy, please contact Johanna Hunter ot the 
Ottice ot Waste Proqrams Enforcement at FTS (202) 475-9809 or 
mail code OS-510. 

cc: Directors, Waste Manaqement Division, 
Reqions I, rv, V, VII, VIII 
Director, Emerqency and Remedial Response Division, 
Reqion II 
Director•, Hazardous Waste Manaqement Division, 
Regions III, VI 
Director, Toxic and Waste Manaqement Division, 
Reqion IX 
Director, Hazardous Waste Division, 
Region X 
CERCLA Enforcement Branch Chiefs, Reqions I - X 
CERCLA Enforcement section Chieta, Reqiona I - X 
Reqional Counsels, Reqiona I - X 



Attachment 

BEFORE Tia: tlNITED STATES ENV!RONMENT1\L PROTEC'?ION AGENCY 
Address: 

H? THE Mi'. T1'ER or : No. 

SUBPO~ DUCES TF':UM MD 
SUBPO~ AD TEST!!'ICANDUM 

YOU ARE HEREBY COMHl\NDED, pursuant to Title 42, United States Code, 

section 9622(e)(3)(B) [Comprehensive Environmental Response, 

compensation, and Liability Act section l22(e><J><B>l TO APPEAR IN 

PERSON at the following place and time. 

TIME AND DATE: 

PLACE: 

YOU ARE COMMMm!:D FURTHER TO TEST!FY THEN AND THERE under oath and 

GIVE TRUTHFUL ANSWERS to all lawful inquiries and questions then 

and there put to you ~n behalf of the United States Environmental 

Protection Agency, and TO REM>.IN IN ATTENDANCE until expressly 

excused by the attorney<s> conducting the proceeding for the EPA. 

YOU ARE COMMMmEt> j ukl'Hi!k TO BRING WITH YOO at the time and ~lace 

stated/aboVe, and then and there produce for inspection and/or 

copyinq, t.JM)ae itea identified and described on the ATTACHED 

PAGE(S). 

NONCOMPLIANCE WITH THIS SUBPOEl~ !9.Y SUBJECT YOU TO A CIVIL 
ENFORCEMENT ACTION. 

Issued at [City, State] this 

Attorney contact: 
[Asst. Reqional Counsel] 
[Address and Telephone] 

____ day of 

Regional Administrstor, EPA Region 
\ 

.J 



~our response to this Information Request should be mailed to: 

~.s. Environmental Protection Aqency 
(Name o! Proqram Person] 
[Section Hamel 
[Address] 

Due to the leqal ramifications of your failure to respond 
properly, EPA strongly encouraqes you to give this matter your 
immediate attention and to respond to this Information Request 
within the time specified above. If you have any 199al or 
technical questions relatinq to this Information Request, you 
may consult with the EPA prior to the time specified a.bOve. 
Please direct l99al questions to (Name of ORC Person] of the 
Office of R99ional counsel at CXXX> [XXX-XXXX]. Technical 
questions should be directed to [Nam,e of Proqra,m Person], at the 
above address, or at <XXX> [XXX-XXXX]. 

Thank you for your cooperation in this· matter. 

Sincerely, 

[Name] 
Waste Management Division 

Attachment 

cc. [case attorney name], Office of Regional counsel 
(Case program, person nam,e], Waste Manaqement Diviri~ 
[Name], Director, Office of Waste Programs EnforcemeL . .:. 
(Name], Director, Office of Emergency and Remedial Response 
[State program Sta.ff person naifte. AS appropriate] 
[State Msistant >.ttgrney Gen1;ra1. a.a appropriate] 
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[N»!E OF SITE] 

[Insert number, e.g., FIRSTl INFOR.!9.TION REQUEST 

Instructions 
l. Please provide a SJparate narrative respons~ to each and 

every Question and subpa;t of a Question set fort!l in this 
Information Request. 

z. Precede each answer with the number of the Question to 
which it corresponds. 

3. If information or documents not known or not available to 
you as of the date of submission of a response to this 
Information Request should later become known or available to 
you, you must supplement your response to EPA. Moreover, should 
you find, at any time after the submission of your response that 
any portion of th• sumitted information is false or 
misrepresents the truth, you must.notify EPA of this fact as 
soon as possible and provide EPA with a corrected response. 

4. For each document produced in response to this Information 
Request indicate on the document, or in some other reasonable 
manner, the number of the Question to which it responds. 

s. The information requested herein must be provided even 
thouqh the Respondent may contend that it includes possibly 
confidential information or trade secrets. You may, if you 
desire, assert a confidentiality claim coverinq part or all of 
the information requested, pursuant to sections l04(e)(7><E> and 
{F) of CERCLA, a.a amended by SARA, 42 U.S.C. SS 9604(e)(7)(E) 
and (F), Section 3007(b) of RCRA, 42 u.s.c. 6927(b), and 40 
C.F.R. 2.203(b), by attachinq to such information at the time it 
is submitted, a cover sheet, stamped or typed legend, or other 
suitable form ot notice employing lanquage such a.a •traa• 
secret,• or •proprietary• or •company co~identia1.• 
Information covered by such a claim will be disclosed by EPA 
only to tJle extent, and only by means of th• procedures set 
forth in 8tatutea and r99Ulation set forth above. If no such 
claim accC11PU1i•• th•·in!ormation when it is received by EPA, it 
may be made availal:tl• cw th• public by EPA withOut further 
notice to you. You should read the above cited r89Ulations 
carefully before assertin~ a business confidentiality claim, 
since certain cateqories of information are not properly the 
subject of such a claim. 

Definitions 

The following definitions shall apply to the following words as 
they appear in this Attachment A: 
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ll. The term •identify" means, with respect to a natural 
person, to set forth the person's name, present or last known 
business address and business telephone number, present or last 
known home address cUld home talephone m.llntler, and present. .:>r 
last known job title, position.or.business. 

12. The term "identify" means, with respect to a corporation 
partnership, business trust or other association or business 
entity Cincludinq a sole proprietorship) to set forth its full 
name, address, l99al form (e.q. corporation, partnership, etc.) 
orqanization, if any, and a brief description of its business. 

13. The term "identify" means, with respect to a document, to 
provide its customary business description, its date, its number 
if any <invoice or purchase order number>, the identity of the 
author,·addressor, addressee and/or recipient, and the substance 
or the subject matter. 

14. The term "release• has the same definition as that 
contained in Section 101(22) of CERCLA, 42 u.s.c. s 9601(22), 
and includes any spillinq, leakinq, pumpinq, pouring, emitting, 
emptyinq, discharginq, injectinq, escapinq, leachinq, dumping, 
or disposinq into the enviromnent, includinq the al:>andonment or 
discharginq of b.arrels, containers, and other closed receptacles 
containinq any hazardous s\lDstance or pollutant or contaminant. 

15. The terms "document" and •'0ocuments" sl'lall mean any 
object that records, stores, or presents information, and 
includes writings of any kind, formal or informal, whether or 
not wholly or partially in handWritin9, includinq by way of 
illustration and not by way of limitation, any invoice, 
manifest, bill of ladinq, receipt, endorsement, check, bank 
draft, cancelled check, deposit slip, withdrawal slip, · ler, 
correspondence, record book, minutes, memorandum of telephone 
and other conversations includinq meetings, aqreements and the 
like, diary, calendar, desk pad, scrapbOOk, notebook, bulletin, 
circular, fona, pamphlet, statement, journal, postcard, letter, 
teleqraa, telex, report, notice, message, analysis, comparison, 
qraph, :c:lsart, interoffice or intraoffice communications, 
photoatat or other copy of any documents, microfilm or other 
film record, any pbotoqraph, sound rec:ordinq on any type of 
device, any punch card1 disc or disc pack; any tape or other 
type of memory generally associated with computers and data 
processinq (toqether with the proqramminq instructions and other 
written material necessary to use such punch card, disc, or disc 
pack, tape or other type of memory and toqether with printouts 
of such punch card, disc, or disc pack, tape or other type of 
memory>; and (a) every copy of each document which is not an 
exact duplicate of a document which is produced, (b) every copy 
which haS any writing, figure or notation, annotation or the 
like on it, <c> drafts, (d) attachments to or enclosures with 



4 

t. Th• term •you• or "Respondent• shall mean the addressee of 
this Request, the addressee'$ o!ficers, managers, employees, 
c..:i .. t.ra.:tor:;, t?'U!ltees, p:3.r-tr..ers, ~ 1:1ccessors, ~ssiS,'TIS, '3mi 
agents. 

2. The term "person" shall have the same definition as in 
section 101(21) of CERCLA: an individ·.ia.1, firm, corporation, 
association, partnership, consortium, joint venture, commercial 
entity, United States Government, St<te, municipality, 
commission, political subdivision of \ State, or any interstate 
body. 

3. The terms "the Site" or "the facility" shall mean and 
include the property on or about the (Name o: 
owner<s>/operator<s>] property that is bOunded by (roads, 
streams, etc."] in (city or. town and state], and is .also known as 
[common name, if any, e.g., the PSC Resources Site]. 

4. The term "hazardous sUl:>stance" shall have the same 
definition as that contained 1n Section 101(14) of CERCLA and 
includes any mixtures of such hazardous sUl:>stances with any 
other substances, including petroleum products. 

5·. The term "pollutant or contaminant," shall have the same 
definition as· that contained in Section lOlCJJ) of CERCLA, and 
includes any mixtures of such polJ.utants and contaminants wit~ 
any other·sul:>stances. Petroleum products mixed with pollutants 
and contaminants are also included in this definition. 

6. The term "hazardous waste" shall have the same definition 
as that contained in Section 1004(5) of RCRA. 

7. The term •solid waste• shall have the same definition as 
that contained in Section 1004(27) of RCRA. 

a. Th• tera •materials" shall mean all su.bstances that have 
be9Jl generated., treated, stored, or disposed of or otherwise 
handled at or transported to the Site, including but not limited 
to all b•urdOua SUbstances, pollutants and contaminants, 
hazardoua vaatea ·and solid wastes, as defined a.bove and, [Clist 
spes;ific c:J119icg11 gf concern at Site>.] 

I 

9. Th• tera •hazardous material• sha'l mean all hazardous 
substances, pollutants or con~aminants, and hazardous wastes, as 
defined above. 

io. The term •non-hazardous material• shall mean all material 
as defined a.bOve, excluding hazardous sUl:>stancas, pollutants arll 
contaminants, and hazardous waste. 
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any docUJll9Dt and <e> every document referred to in any other 
document. 

16. The terms "and" and "or" shall b.a cunstrued either 
disjunctively or conjW1Ctively as necessary to bring within the 
scope of this Information Request any information which might 
otherwise be construed to be outside its scope. 

17. The term "arrangement" means every separate contract or 
other aqreement between two or more persons. 

18. The terms "transaction" or "transact" mean any sale, 
transfer, qivinq, delivery, change in ownership, or change in 
possession. 

19. words in the masculine shall be construed in the 
feminine, and vice versa, and words in the singular shall be 
construed in the plural, and vice versa, where appropriate in 
the context of a particular question or questions. 

20. All terms not defined herein shall have their ordinary 
meaninq, unless such terms are defined in CERCLA, RCRA, 40 CFR 
Part 300 or 40 C!'R Parts 260 - 280, in which cas~ ~h~ s•atutory 
or requlatory detinitions shall apply. 

[FIN1'NCIAL BACXGROUND DEFINITIONS] 

21. The term "property interest" means any interest in 
property including but not limited to, any ownership interest, 
in~ludinq an easement, any interest in the rental of property, 
any interest in a corporation that owns or rents or owned or 
rented property, and any interest as either the trustee or 
beneficiary of a trust that owns or rents, or owned or rented 
property. 

22. Th• term •asset• shall include the following: real 
es~t•, bU1141nga or other improvements to real estate, 
equipment, vehicles, furniture, inventory, supplies, customer 
lists, account• rec:eival>le, interest in insurance policies, 
inter••~-in partnerships, corporations and unincorporated 
compani••;.. aecuri ties, patents, stocks, l:>Onda, and other 
tanqihl• aa well as in:an9ibl• property. 

QUESTIONS 

[QUESTIONS FOR 1'LL PRPS] 

t. Identify the person<s> answering these Questions on behalf 
of Respondent. 

t. For each and every Question contained herein, identify all 
persona consulted in the preparation of th• answer. 
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t. For each and every Question contained herein, identify all 
documents consulted, examined, or referred to in the preparation 
or the answer or that contain information responsive to the 
Question and provide true and accurate copies of all such 
documents. 

t. Li~t th•.· EPA RCRA Identification Numbers of the 
Responde i.t, L' any, and identify the corresponding units, 
faciliti-s or vessels c1.::1siqned these numbers. 

t. Describe the acts or omissions of any persons, other than 
your employees, agents or those persons with whom you had a 
contractual relationship, that may have caused the release or 
threat of release of hazardous sU.bstances at the Site. 

In addition: 

a. Describe all precautions that you_ took against 
foreseeable ac:ts or omissions of any such third parties 
(including, but not limited to insert names if knOWT\· e.g., of 
prior own,er1. et,.] and the consequences that could foteseea.bly 
result from such acts or omissions. 

b. Describe the care you exercised with respect to the 
hazardous sUbs'tances found at the Site. 

t. Identify all persons, inclUding Respondent's employees, 
who have knowledge, information or documents a.bOut the 
generation, use, purchase, treatment, storage, disposal or other 
handling of materials.at or transportation of materials to the 
Site. 

t. Describe all arrangements that Respondent may have or may 
have had with each of th• following persons: (names of persons 
suspe,ted, to be inygtyed with t.ht Site. e.g .. PRfs]. 

t. l'or each am every current owner, operator, lessor or 
lessee'of any portion of the Site: 

a. Idlmtify such person and th• nature of their operation 
at the Site._ 

l:>. Describe the portion of the Sit.e owned, operated, leased 
by each such person and st.c&te che dates during which each 
portion was owned, o.,..rated or leased. 

c. Provide copies of all documents evidencing or relating 
to such ownership, operation or lease, including l:>ut not limited 
to purchase and sale agreements, deeds, leases, etc. 
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t. Describe the physical characteri.stics of the Site 
including but not limited to the following: 

a. surface structures (;:. g. , bui ld:i..n;c, t.anks, ecc. ) . 

b. Ground water wells, including drilling loqs. 

c. Past and presdnt storm water drainage system, sanitary 
sewer system, includi iq septic tank(S) and subsurface disposal 
field( s). 

d. 1'Jly and all additions, demolitions or changes of any 
kind to physical structures on, under or about the Site, or to 
the property itself (e.q., excavation work) and state the dates 
on which such chanqes occurred. 

t. For each and every prior owner, operator, lessor or lessee 
of any portion of the Site Jcnown to you: 

a. Identify such person and the nature of their operation 
at the Sita. 

b. Describe the portion of the Site owned, operated, leased 
by each such person and state the dates durinq which each 
portion was owned, operated or leased. 

c. Provide copies of ·a11 doc"CIDlents ~videncinq or relating 
to such ownership, operation or lease, including but not limited 
to purchase and sale agreements, deedS, leases, etc. 

d. Provide all evidence that hazardous materials were 
released or threatened to be released at the Site during the 
period that they owned the Site. 

t. Provide all existing technical or analytical information 
a.bout the Site,.includinq but not limited to data and documents 
related to soil, water (grouTl.d and surface>, geology, 
geohydrology, or air quality on and a.bout th• Site, [And list 
spm;i tic: OQc;tmtmta YPn want l . 

t. Do you know or have reason to mow of any on-going or 
planned. inYeatigationa. of th• soil, water (ground or surface). 
geology, hydroqeology or air quali.ty on or a.bout the Sita? If 
so: 

a. Describe th• nature and s~ope of these investigations; 

b. Identify the persons who are undertaking or will 
undertake these '.~·.;. stigations; 

c. Describe the purpose of the investigations; 
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d. Stat• the c1atss of such investigations; 

~. O•scribe as precisely as possible the locations at the 
Site wher.a such investi'1a·t.ions ar6 taking or will tal:e p!ac~. 

t. Identify all persons, including you, who may have given, 
sold, transferred, or deliverJd any material or ~tem, including 
[list materials or items of CJnceru. e.g .. TCE or la,,b packs] to 
[list PBPs]. In addition: 

a. State the dates on which each such person may have 
given, sold, transferr~d, or delivered such material; 

b. Describe the materials or items that may have been 
given, sold, transferred, or delivered, including type of 
material, quantity, chemical content, physical state, quantity 
by volume and weight, and other characteristics. 

c. Describe the intended purpose of each sale, transfer, or 
delivery of materials. 

d. Describe the source of or process that produced the 
materials that may have been sold, transferred, or ~Pl:vered. 

e. Describ~ all efforts taken by such persons to determine 
what would actually be done ~ith ~· materials that may have 
been sold, transferred or delivered ~tar such materials had 
been sold, transferred or delivered. 

[OWNER/OPERATOR QUESTIONS] 

t. Did you acquire any portion of the Site<s> after the 
disposal or placement of the hazardous sul:Jstances on, in, or at 
the Site? Descril>e all of the facts on which you base the answer 
to this question. 

t. At the tilDa you acquired the parcels of the Site<:>, did 
you kllQv or !Ian r~ to >mow that any hazard.oua sul:>stance was 
disposed of on, in, or at th• facility? oeacril>e all 
investig~ona of th• Sit• you undertook prior to acquiring the 
Site and all of th• facts on which you base the answer to this 
question. 

•· Did you acquire th• facility by inheritance or bequest? 
Describe all facts on which you base the a.;isvar to this 
question. 

•· Describe all lealc.s, spills or releases or threats of 
releases of any kind into the environment of any hazardous 
materials that have occurred or may occur at or from the Site, 
including but not limited to: 
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a. wn.i sw;h releases occurred or may occur. 

b. ·aov the releases occurred or may occur. 

c. What hazardous materials were released or may be 
released. 

d. What amount of each such hazardous material was so 
released. 

e. Where such releases occurred or may occur. 

f. "Any and all activities undertaken in response to each 
such release or threatened release. 

g. "Any and all investigations of the circumstances, nature, 
extent or location of each such release or threatened release 
including, the results of any soil, water (ground and surface>, 
or air testing that was undertaken. 

h. All persons with information relating to subparts a. 
through g. of this Question. 

t. If any release or threatened release identified in 
response to Question [t.], al>Ove, occurred into any subsurface 
dispc;sal .. system or floor drain inside or under any bui'ldinqs 
located on the Site, further idenbify: 

a. Where precisely the disposal system or floor drains are 
and were lo~atad. 

b. When the disposal system or floor drains were installed. 

c. Whether the disposal system or floor drains were 
connected to pipes, and. if so, the purpose of such pipes. 

d. Where such pipes are or were located. 

•· llb9D aw:h pipes were installed. 

f. HOW and When such pipes were replaced, repaired, or 
otherwise changed. 

t Identify all persons, including you, who may have 
manufactured, given, sold, transferred, delivered, or otherwise 
handled, [describe what was found at the site, e.g., barrels 
marked •Dupont• or TCE, etc.]. In addition: 

a. Oescril>e in complete detail all arrangements pursuant to 
which such ~rsona may have so handled such items or materials. 
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l:>. S~• the dates on which such persons may have handled 
each such it .. or material; 

c. State the amowits of such ita'ru! or materials that may 
have been so handled on each such .date: 

d. Identify the persons to whom such items or materials may 
have l:>een given, sold, transferred, or delivered; 

e. Descril:>e the nature, including the chemical content, 
C~dracteristics, physical state <e.g., solid, liquid) and 
quantity <volume and weight) of all [describe what was found at 
the Site, e.g., "lal:> packS"] and describe all tests, analyses, 
and results of such tests and analyses concerning such items or 
materials. 

f. State whether any of the materials identified in subpart 
e. exhibit any of the characteristics of a hazardous waste 
identified in 40 C!'R 5261 Subpart c. 

g. State whether any of the materials identif·ied in subpart 
e. are listed in 40. C!'R 5261 Subpart o. 

h. [Insert additional specialized questions to determine 
whether any hazardous substances at the Site are RCBA hazardous 
wastes.] 

i. Describe the nature of the operations that were the 
source of the [list what was found at the Site, e.q., lal:> 
packS]. 

j. Provide copies of all documents (including l:>ut not 
limited to invoices, receipts, manifests, shipping papers, 
customer lists and contracts) which may reflect, show or 
evidenc~ th• giving, sale, transfer or delivery, or other 
arrangements under which th• giving, sale, transfer, or delivery 
nf any materials to th• Site took place. 

k. De9Cril:te the type, condition, number, and all markings 
on the cOll&ainera in which the materials were contained when 
they were ·Jlandled. 

[QUES'?IORS FOR ~ TRAHSPOR'l:.a.it::ij 

t. Identify all persons, including you, who may have 
trans~rted. materials to th• Site. such persons will 
hereinafter l:>e referred to as "Transporters.• 

t. !'or each ,. ,~.:•h Transporter, state whether it accepted. 
materials including municipal solid waste from a municipality or 
arranged with a municipality l:>y contract or otherwise to accept 
materials from any source. If so, describe th• nature, quantity 
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and source of all materials accepted and transported to the 
Site. 

t. tor each such Transporter., further identify: 

a. In qeneral terms, the nature and quantity of all 
non-ha~ardous materials transported to the Site. 

b. The nature of. the hazardous materials transported to the 
Sita i,cluding the chemical content, characteristics, and 
physical state Ce.q., solid, liquid). 

c. Whether any of the hazardous materials identified in 
subpart b exhibit any of the characteristics of a hazardous 
waste identified in 40 Cnt S26l SU.bpart c. 

d. Whether any of the hazardous materials identified in 
subpart b are listed in 'o C!'R S26l SU.bpart o. 

e. [Insert additional specialized questions to determine 
whether any hazardous substances at the Site are RCRA hazardous 
wastes. J 

f. The persons from whom the Transporter accepted hazardous 
materials including, but not limited to, (insert potential 
generators] 

g. Every data on which the Transporter transported the 
hazardous materials to the Sita. 

h. The owners of the hazardous materials that were accepted 
for transportation by the Transporter. 

i. The quantity (weight and volume) of hazardous materials 
brought by th• Transporter to th• Site. 

j. All tasta, analyses, analytical results and manifests 
co~erning each hasardous material accepted for transportation 
to the SitA. 

-
k. !llie.prec:iae locations at th• Site to which each 

hazardoua·matarial. wu. transported. 

l. WhO selected th• location to whjch the Transporter would 
take each llazardou.9 material. 

') 

m. Who selected the Site as the location to which the 
Transporter would take each hazardous material. 

n. The amount paid to each Transporter for accepting the 
hazardous materials tor transportation, the method of payment, 
and the identity of the persons who paid each Transporter. 
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o. Where the ~rsons identified in g., above, intended to 
have such hazardous materials transported and all documents of 
o~her information <oral ~r writt3n) ~vicencing their in~ent. 

p. All locations through which such hazardous materials 
were trans-shipped, or were stored or held, prior to their final 
treatment or disposal. 

q. What activities transpir~, with re<Jard to the hazardous 
materials after they were transpo1·ted to ~~,a Site (e.g. 
treatment, storage or disposal). 

r. The final disposition of each of the hazardous materials 
brought to the Site. 

s. The measures taken by the persons who gave the hazardous 
materials to the Transporters to determine what the Transporters 
would actually do with the hazardeus materials they accepted. 

t. The type, number and condition of containers in which 
the hazardous materials were contained when they were accepted 
by the Transporters and when they were left at the Site and any 
other lallels, numbers or other markings on the containers. 

[QUESTIONS FOR POTENTI1'L GENERA'l'ORS] · 

t. Identify all pe~sons, including you, who may have: 

a. disposed of or treated materials at the Site; 

b. arranged for the disposal or treatment of materials at 
the Site; or 

c. arranged for th• transportation of materials to the Site 
(either directly or through transhipment points> for disposal or 
treatment. Such persons will hereinatt•r l>e referred to as 
"genera,tora.• 

•· ror.-...:h and eftry instance in which a generator performed 
any of tllm actions specified in parts a. - c. of the previous 
questions 

a. Identify the generator; 

b. Identity th• persons with whom the qa.~«1rator made such 
arrangements including, but not limited to [insert list of 
suspected trans~crtera]. 

c. Identify all persons who may have directly or indirectly 
transported or otherwise brought any material•, [including 
municipal solid waate,J to the Site. 
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d. State every date on which each Generator made such 
arran;ements. 

e. Describe the nature, including the chemical content, 
characteristics, physical state (e.g., solid, liquid) and 
quantity <volume and weight) of all hazardous ~.aterials involved 
in each such arrangement. 

f. State whether any of the hazardous mat~rials i~=:itified 
in subpart e. above exhibit any of the characteristics of a 
hazardous waste identified in 40 CFR 5261 Subpart c. 

g. State whether any of the hazardous materials identified 
in subpart e. are listed in 40 CFR S26l Subpart D. 

h. [Insert additional specialized questions to determine 
whether any hazardous su.bstances at the Site are RCRA hazardous 
wastes.] 

i. In general terms, describe the nature and quantity of . 
the non-hazardous. materials involved in each such ~rra.~gement. 

j. [Describe the nature and quantity of any mu.iic:pal solid 
waste involved in any such arrangement.} 

k. Identify the owner of the .hazardous materials involved 
in each such arrangement. 

l. Describe all tests, analyses, analytical results or 
manifests concerning each hazardous material involved in such 
transactions. 

m. Describe as precisely as possible any and all of the 
locatiori.s at which each h&%ardous material involved in such 
transactions actually waa disposed or treated. 

n. Identify the persons who selected the location to which 
the hazardaua materials were to be disposed or treated. 

o. Idmtify who ~elected the Site as the location at which 
hazardous ... terials we~• to be dis~sed or tre~~c1 

p. State the amount paid in connection with each st:.~h 
arrangement, the method of payment, and the identity· of th~ 
persons involved in each arrangement. 

q. Describe where the persons identified in subparts l. and 
m. of this Question intended to have the hazardous materials 
involved in each arrangement treated or disposed and all 
documents or other information <written or oral) evidencing 
their intent. 
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r. oe.eribe all intermediate sites to which the hazardous 
materials involved in each arrangement were· ~rans-shipped, or at 
which they were stored or held, any time prior to final 
treatment or disposal. 

s. Describe what was done to the ~azardous materials once 
they were brought to the Site. 

t. Describe the final disposition of eac~ ~f the hazardous 
material involved in each arrangement. 

u. Describe the measures taken by the generator to 
determine how and where treatment or disposal of the hazardous 
materials involved in each arrangement would actually take 
place. 

v. Describe type, condition and number of containers in 
which the hazardous materials were contained when they were 
disposed, treated, or transported for disposal or treatment and 
describe any labels, numbers or other markings on the 
containers. 

(!'I~CIJU. BACXGROtJND QUESTIONS !'OR ALL PRPS WHERE·FI~CIAL 
VIABILITY· IS OR WILL BE A1' ISSUE AND THE AGENCY IS tm\BLE TO 
ASSESS !'~CIJU. VDJSILITY E!TECTIVELY THROUGH REVIEW O!' 
PUBLICLY A~LABLE DATA} . 

t. Provide a list of all property and casualty insurance 
policies <e.g. Comprehensive General Liability, Environmental 
Impairment Liability and Automobile Liability policies> [and 
Directors and Officers policies] for the period from (d?~~ 
disposal site first became disposal site] through the p ant. 
Specify the insurer, policy, effective dates, and state ~=r 
occurrence policy lillits for each policy. copies of policies 
may be provided in lieu of a narrative response. 

t. Provide copies. of all financial doc:um9nts, including 
income tax ret.urna sent l:Jy you to th• federal Internal Revenue 
service mid [the Stat• IRS] in th• laat five years. , 

t. PrOYide copia ot financial statements, reports, or 
projectiona prepared bj', for or on behalf of t~e Respondent for 
the past five years, whether audited or unaudited, including, 
but not limited to, all those filed with .the secu::·::ies and 
Exchange commission, State agencies, and all financial 
institutions such as banks. 

[FINJ.NCD.L BACltGROUND QUESTIONS !'OR ALL CORPORATE PRPS] 

t. Identify the parent corporation and all subsidiaries of 
Respondent. 
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t. Identify all persons who may be responsible for the 
lia.bi li ties of Respondent aris.ing fro:n or relating to the 
release or threatened release of hazarcious sUl:>stances at the 
Site, inclUdinq but not limited ~o successors and individuals. 

t. Provide a copy of the most current Articles of 
Incorporation and By-laws of Respondent. 

•· Identify the officers, managers and majority shareholders 
of Respondent and the nature of their management duties and 
amount of shares held, respectively. · 

t. (For additional PRP questions, see ORC case attorney.] 

[FINi\NCIAL BACKGROUND QUESTIONS FOR P:ARTNERSHIP PRPS] 

t. Identify all partners comprising (Name of Partnership} and 
the nature of t.l'leir partnership interests. 

t. [For additional Partnership PRP questions, see ORC case 
attorney. J 

[FI~IAL BACKGROUND QUESTIONS FOR TRUST PRPSJ 

t. Identify all truste~s and all beneficiaries of the [Name 
Of Trust]. 

t. [For additional Trust PRP questions see ORC case 
attorney.] 

[CONCLUDING QUESTIONS !'OR ALL RPS] 

t. If you have reason to believe that there may be persons 
able to provide a more detailed or complete response to any 
Question contained herein or who may be able to provide 
additional responsive documents, identify such persona and the 
additional information or.documents that they may have. 

t. For each and every Question contained herein, if 
infonaatioa or documents responsive to this Information Request 
are not iD your possession, custody or control, then identify 
the persona from whOm·such information or documents may be 
obtained. 



UNITED STA TES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. D.C. 20460 . 

NOV 3 !SSS 
OfFTCE OF 

SOLID WASTt AND EMUGENcY ,_15,0NSE 

MQORANpUM 

OSWER DIRECTIVE 
No. 9836.0-lA 

SUBJECT: 

FROM: 

Ch•PJ-: 6 ~-e-· Community Relations Hancll:>ook 

J. ~~-iorter 

TO: 

Assistant Administrator 

Raqional Administrators 
Reqions I-X 

When th• revised version of cgmmunity B•lation1 in 
Sup1rtµnd; A Handl:zoo~ want to print thi• •wmD•r, Chapter 6 was 
not yet in final form. This Chapter, •ccmmunity Relatians during 
Enforc-ent Activiti- and.·Development of tb• Administrative · 
Record•, i• attac:hac!" in intariJi. final form.· Plea•• insert it 
into the Handbook in lieu of th• prior version (Auquat, 198S). 

Th• Chapter d .. •r.7•• wide distribution to th• technical and 
antorc .. ant oranc:has, Office of Reqional Counsel, and Offic1 of 
Public/Extarnal.Affain, a• wall a• to Stat... Chapter 6 •tr••••• th• illlportance of th• tea. approach to aanaqinq 
community relations at enforcmimnt-lead sites, an4 discusses the 
concept. of confidentiality in naqotiationa, pul:)lic participation 
requireaents undar SARA, and-community relations coordinator 
reaponaibiliti .. reqardinq th• administrative record. 

Attachment 

cc: Bruce Diaaond, OWPE 
Henry Lo1>9 .. t, ODR 
Elaine Stanley, OWPE 
Lloyd Guerci, own 
Ruaael Wyer, OERll 
Lisa FriadJlan, OGC 
Glenn onterbarqer, OECM 
Nancy Fir .. tona, DOJ 
Reqional counsels, Reqiona I-X 
Wasta Manaqement Division Directors, Raqions I~X 
Reqional community·Ralationa Coordi~tor• 



OSWER DIRECTIVE 9836.0-lA 
CHAPTD 6 

COMMOHITY RELATIONS DURING EN!'ORC!:MENT ACTIVITIES 
AND DEVELOPMENT OF THE ADMINISTRATIVE RECORD 

6.l BACJCGROONO AND INTRODUCTION 

6.2 APPLICABILITY 

6.3 OVERVIEW OP THE a:RCI.A ENFORCEMENT PROGRAM 

6.4 COMMUNITY RELATIONS RELATED TO ENFORCEMENT ACTIVITIES AND 
ADMINISTRATIVE RECORDS 

6.4.A Planninq community Interviews and 
Developing community Relations Plana 

l. Community Interview• 
2. COlllllunity Relations Plana (CR.Ptl) 
3. Potentially Raaponaibla Party (PRP) Involvement 

6.4.B Entorceaant Activiti .. and com.unity Ralationa at 
Reaedial Sit .. 

1. Intrcctuction 
2 • Notice to PRPs 
3 • Neqotiationa 
4. Comaunity Relationa Follovinq an RI/FS Order 
5. Pul)lic Notice and ccmaant on conaent Deer••• tor 

RD/RA 
6. COJlllUnity Relationa Durinq PRP Remediation 
7. Tec:bnical Diacua•iona 

6.4.C COm:llunity lt8lationa Durin9 Raaoval ~iona 

6.4.D Commmnity a.lationa Durin9 Specific Enforceaent 
Ac:tiona and settleaenta 

1. cownt DecrHa, J:2a Kiniwia and Co•t Recovery 
Sfttl~ta 

2. %njunct1ve Litigation 
. 3. co.t Recovery 
'· Intaraction with RCRA and otber applicable Federal 

and atate lava 



OSWD DIRECTIVE 9836.0-lA 

'l'he Administrative Record as Part ot Community 
Relation• 

l. overview 
2. Purpose ct th• Administrative Record 
3. Community Relations Coordinator 

Responsibilities tor the Administrative Record 
4. Additional Community Relation• coordinator 

Reaponaibiliti•• 
5. Relationship Betw .. n th• Administrative Record 

and Information Rapoaitori .. 

6.5 Appendix: Environmental Fact Sheet, "Th• Enforcement 
Procasa: How It Works• 

ii 



OSWER DIRECTIVE 9836.0-lA 

COMMONI1Y RELATIONS DURING ENFORCEMENT ACTIVITIES ANO 
DEVELOPMENT OF THE AOMINISTRATI:vi=! RECORD* 

6.1 BACKGROUND AND INTRODUCTION 

Th• Comprehensive .Environmental Re•pons•, Compensation and 
Liability Act (CERCLA) as amended, provides the o.s. 
Environmental Protection Aqency (EPA) with tle autho~ity to 
respond directly or to compel potentially responsible parties 
(PRP•) to respond to releases or threatened releases ot hazardous 
substances, poll~tants or contaminants. CERCLA created two 
complementary proqrama aimed at achievinq this goal. 

Under th• first program a trust fund, known as the 
Superfund, may be available for •it• remediation when no viable 
PRPs are found or when PRPs fail to take necessary response 
actions. PRPs are defined as parties identified as havinq owned 

·or· operated hazardous substance sites, or who transported or 
arranqed for disponl or treatment of hazardous autlstancu, 
pollutants or contaminants at such situ. Tb• second proqram 
provides EPA with th• authority to nec;otiate settl ... nts, to 
issue orders to PRPs directing th.. to take necaanry response 
actions, or to sue PRPs to repay the coats of such actions when 
the trust fund has been used tor th••• purpo•••· Tb• actions EPA 
takes to reach settlement or to compel responsible parties to pay 
for or undertake the remediation of sit•• are ratarrad to as the 
superfund entorc .. ant process. 

This chapter includes an overview ot th• CERCLA enforcement 
program, and.a diacuaaion of enforc .. ant activities, community 
relations, and the administrative record. It provides apecif ic 
discuaaions on CC1111Unity interview planning and development of 
community relations plans (C'RP•) for enforcement-lead aitea; 
entorc .. ant activiti .. requiring public participationi community 
relations during apecific enforcmaent actiona and aattlementa: 
and the relationahip between th• amainiatrative record tor 
responae Hlection and community relations. Tb• chapter is 
intended t:o 4iac:uaa only bow entorc...nt activities should be 
conaidarM durinlJ overall co11111Unity relations proqrua planninq 
and impl~tation. In davelopinq thi• chapter, the Agency 
retrained troll repeatinq information contained elsewhere in th• 
Han@oak.• 

•Thi• m .. orandull replaces currant OSWER Directives 9836.0 and 
9836.0-la, and is the new Chapter 6 ot the Cgmmunity Rtlations in 
supertund; A Banc!book (hereinafter referred to as th• Handbook). 

l 
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6.2 APPLICABILITY 

This policy applies to all Fund-tinancad, Federal 
enforcement, CERCLA-tunded State enforcement, and PRP-lead 
removal and remedial actions, as defined in th• National 
Continqency Plan (NCP). The information contained in this 
chapter is consistent with and serves to implement the NCP. It 
creates no rights and/or obliqations of any party. 

6.3 OVERVIEW OF THE CERCLA ENFORCEMENT PROGRAM 

A primary qoal of CERCLA is to compel PRP• to remediate 
sites that are releasinq or threateninq to releaae hazardous 
substance• into th• environment. Th• enforcement process may 
involve the followinq major efforts. 

First, EPA attempt• to identity PRP• aa early aa poaaible. 
Where practicable, EPA qenerally notifi•• th••• parties of their 
potential liability tor response work when the aite is scheduled 
tor some action; EPA will then encouraqe PRP• to do the work. 

It .the PRPs are reapcnsive and IPA believes th• PR.Ps are 
willing and capable of doinq th• work, EPA will attempt to 
neqotiata an enforcement aqreement with th• PRP(a). Th• 
enforcement aqr•-•nt may l:>• an aqreement entered in court (e.q., 
a judicial consent decree) or it may be an aqreement aiqned by 
EPA and the PRPtl outside of court· (an adainiatrative order on 
consent). Both of th••• aqreementa are enforceable in a court ot 
law, and are subject to EPA ovaraiqht of the work performed by 
PRPtl. 

It a settl-ent is not reached, !PA can uae its authority to 
issue a unilateral adllinistrativ• order, which direcbl PRP• to 
partona removal· or remedial actions at a site. If the PRP• do 
not respond to an adainistrative order, EPA baa the option ot 
tilinq a law suit to compel performance. 

Finally, if PltPs do not perform the reapcns• action and EPA 
undertalcae tile work, IPA may tile auit aqai!wt PRP• to recover 
money spent by DA froa the Supertund. Thia is >cnovn aa coat 
recovery, and i9 a aajor priority under th• CDCIA program. 

Tb• Appendix to thi• chapter, a fact sheet on the 
enforcement proceaa, explains in aimpl• tariaa th• tools and 
authoriti•• provided by CDCI.A.., and th• Hthoda EPA -Y use to 
neqotiate aettleaenta with PRPs. 

EPA auat strive to help c01111uniti .. understand Supertund 
proqru qoals and activitiea, includinq antorcuent actions. In 
this ettort, th• lead aqancy needs to consider th• concerns of 
th• local community. By identifyinq community concerns, t~• 
A9•ncy can attempt to develop alternative• to response actions or 

2 
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a variation to a remedial action ~lan that may batter meat the 
needs ot th• local residents. 

6.4 COMMUNITY RELATIONS RELATED TO ENFORCEMENT ACTIVITIES AND 
ADMINISTRATIVE RECORDS 

In fostarinq community rala;ions during antorcamant actions, 
Community Relations Coordinators (CRCs) r~~uld follow the same 
••••ntial steps as tor Fund-financed actions. Th• planninq steps 
that are critical to community relations are conductinq community 
interviews and davalopinq community relations plans (CRPs) . Once 
the CRP has bean developed, th• CRC and other members of the site 
team should insure that implementation follows thia CR.P. Th• 
administrative record tile can be used to insure that the public 
knows what is happeninq at th• site, as well aa how to qet 
involved in datermininq what happens at the site. Thia chapter 
emphasize• the enforcement aspects of th••• activities and 
recoqniz•• th• possibility ot PRP inter .. t in participatinq in th••• and other activities. 

6.4.A Planning cgmmunity Int1ryity1 and 09yelgpinq com;munity 
Balations Plans Cc;BP•> 

6.4.A-1 Community Intaryiaw1 

In addition to qenerai preparation tor community interviews 
(see Chapter 3 of th• Handl:look), community ralationa staff should 
discuss th• sit• with other Reqional atatt in order to identity 
what special precautions, if any, should be taken in the course 
ot conducting the community interviews (e.g., sensitivity to 
pending litiqation or th• political climate of the community). 
By diacuaaing the site wit!t reqional technical and l99al staff in 
advance of the ccmmunity interviews, community ralationa staft 
can be apprised of any aituationa that aiqht impact on th••• 
interviews. With or without viable PRh, th• R-4ial Project 
Mana9er (RPM) mhould participate in th• ~omaunity discussions. 

'f'ba reqional ccraunity ralationa staff, with the RPM or 
anforc ... 1n& etaff, conducts diacuasiona with different qroups 
before c!M'elopintj the CRP. It ia i.Jlportant to not• that soma 
intarviMf'll -y already have been conducted in th• community as 
part of th• liatinq proc••• for th• National Priorities List 
(NPL). 'l'b- diacuaaiona, however, do not replaca community 
diacuaaiona held durinq development of a CRP. 'rh• information 
aought during the CRP development cavers •pa~~~ic areas that are 
not necessarily discussed - or asked - during th• liatinq 
proc•••· Al•o, CRC. are not, nor should they be, invaatiqators 
of PRP action• at th• aita. ourinq co11J1unity di•c:uaaions, if 
information is volun.taered, the CRC •hould advise th• resident 
that enforcmaant officers will follow up on thi• information. 

3 
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To incorporate the tull ranqe ot views, lead a9•ncy staff 
may consider intervi•winq PRPs in the cQmmunity. Every site 
varies and so also de PRPs, their contribution to the site and 
their standing in th• community. In some cases, only th• ~rrent 
owner or operator is contacted. Th• enforcement team tor the 
site will determine who to interview. This team is comprised ot 
a CRC, th• on-scene coordinator, reqional counsel, the RPM, the 
Enforcement Pl:'oject Manaqer (EPM), aa well aa equivalents at the 
State level when th• State has the lead. 

6.4.A-2 Community Relations Plans 

Usinq information obtained durinq the community interviews, 
the lead aqency develops a community relations plan (CRP) that 
reflects consideration of the concerns and communication methods 
preferred by the community. The CRP format is tully described in 
Chapter 3 and Appendix B of the Handbook. In addition, the CRP 
includes two appendices: the first presents EPA'• contact list ot 
key community leaders and interested parties. Note that th• list 
ot community contacta will not be in the Appendix it it contains 
private citizens• add.re•••• and phone numbers. on th• other 
hand, pul)lic a;encies, elected otficiala, and local qroup•' 
addre•a.. can be included in th• administrative record and 
information repositories. Th• second appendix outlines suqqested 
locations of meetings, th• administrative record and in!Qrmation 
repositories. Th .. • are all p11Dlic information. 

Th• CllP is a critical planninq tool tor lead aqency stat! 
411d tor the p11Dlic, aa it will likely reach and ilapact many 

·people. CRPs prepared tor sit•• with viable PRP• should receive 
input froa all •mabers ot the enforcement team who are directly 
affected by the scheduled activiti•• in th• CRP. For example, 
attorney• should approve the accuracy of any leqal information: 
th• RPM or EPll Should approve th• accuracy of any technical 
infol'llation; and tb• CRC should approve th• accuracy of th• 
community relationa technique• used in the CRP. The CRC i• 
ultiaately reapon.ible tor inaurinq that th• community relations 
requir...nta ot c:ERCIA/SARA are implemented. Theretor• tinal 
approval af th• CllP abould be by th• CRC, with concurrence on 
sl'9cifia sections by 1\elDb•r• of th• teaa. 

Coordination activities amonq th• CRC, on-scene coordinator, 
raqional counsel, tba RPM, and the EPM, depend on th• 
aite-apecitic situation. Th• key initially is to plan activities 
and .. tablisb procedures tor reviewinq information. Adequate 
planninq •bould prevent th• rel•••• of infor11&tion that might be 
detrimental to th• aettlei.u•nt and/or litigation proce••· 
Internal di•cus•ionc with all team members durinq project 
planninq may be a useful mechaniam tor quardinq aqainat auch . 
releases. Thi• n•ld tor coordination ia perh1p1 th• most cryc1al 
m111aq1 put tort;n in this guidance. Althouqh EPA·must share 
information about a site·with th• people directly affected by the 



OSWER DIRECTIVE 9836.0-lA 

site, thi• information exchanq• should be technical and not 
leqalistic, and should be coordinated so as not to jeopardize 
neqotiations w~th PRPs. 

community relation• activities outlined in a CR.P tor an 
enforce~ent site should be consistent with the settlement process 
and the likely schedule of enforcement actions. Techniques 
peculia·. to enforcement sit•• (such as the technical discussions 
outlin•l in Section 6.4.B-7) may be identified in th• CRP as 
communi~y relat!~~• activities. (Within the various sections and 
appendices of a CRP, the CRC staff may wish to document EPA's 
approach to coordinatinq and sharing information with PRPs. 
However, any special conditions on Aqency interaction with the 
PRPs should be wpelled out in the administrative order or consent 
decree, not in the CR.P. Th• public muat be told early if PRPs 
are willing to participate in implementing the CRP. Th• CRC 
staff can do this by preparinq a fact sheet or stating this at a 
public meetinq.] Discussions about the PRP• prior to siqning a 
consent aqreement, however, can· cause delays in the neqotiations. 
It is preferrable to delay discussing details of PRP involvement 
with th• site until •OJDe aqre-ent is aiqned or action taken. It 
the PRP• are to be a part of the community relations·proqram, 
early coJllJllenta can cauae tension and aiatrust between Agency 
staff and th• PRP. 

Assuming a site ha• not been referred tor litigation, the 
CR.P only needs to inform the public ot the possibility ot 
litiqation. CRC staff may choose to descril>e the litiqation 
process, and discuss the potential ettecta ot litigation on the 
scope ot coJllJllunity relations activities. If the site is referred 
later tor litigation, the CRP i• to be mOditied to provide that 
statements about the litiqation, other than public information 
that can be ascertained troa court files, auat be cleared with 
the Department ot Juatice before issuance. The raqi~nal.counsel 
team member will be tbe tocal point tor that clearance, as well 
as tor consulting with DOJ on stat .. enta concerninq site status, 
such as inveatiqationa, risk a••••-enta and response work. Th• 
plan will be u.Clded to reflect any potential etf ecta this could 
have on ccmaunity relations activiti-. When referral for 
litigation i• the initial entorceaent action, th• oriqinal 
cOJllJllUDity relations plan should specity·th• activiti .. that are 
to be conducted durinq litic;ation, to the extent they can b• 
determined at that tiae. Section 6.4.D-2 ot this policy 
di•cu•••• th• litigation proc•••· 

6.4.A-3 Potentially R11pon1ibl• Party CPBP) Inyglyement 

EPA is th: lead aqancy tor devalcpinq and implementing 
community relations activities at an.EPA "PRP-lead" site. A PRP 
may assist in the implementation of cOJllJllunity relations 
activities at the discretion of the Regional office. The 
Regional office, however, will oversee PRP community relation~ 
implementation. Specifically, PRP• may be involved in community 
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relation• activities at sites where they are conductinq either 
the remedial inveatiqation/faasibility study (RI/FS), or the 
remedial daaiqn/remedial action (RD/RA), or both. If a PRP will 
be involved in community relations activities, the CRP should 
reflect that involvement. In these cases, th• PRPs may wish to 
participate in public meetings, or in the preparation of !act 
sheets. EPA, however, will not "neqotiata" the contents of press 
releases with PRPs. 

When complete and final, th• CRP should be provided to all 
interested parties, and placed in the adminiatrative record file 
and information repository for the particular site. If the CRP 
is revised, the final revised copy should be made available to 
the public, and placed in the administrative record file and the 
information repository, as well. 

6.4.B Entorc11p1nt Actiyities and Compunity Relations at 
Remedial Sites 

Th• f ollowinq subsections present an overview of the notice 
process leadinq to the initiation of RI/FS or RD/RA neqotiations, 
community relationa followinq an RI/FS order, public comment on 
RD/RA consent decrees, community relations durinq PRP 
remediation, and technical discussiona. 

6.4.B-l rntr;duction 

Community relations activities should be planned as early in 
the process as possible. Generally, this occurs before th• RI/FS 
special notice, which is discussed below. Meetinqs with smal~ 
qroups of citizens, local officials and other interested parties 
are extremely helptul for sharinq qeneral information and 
resolvinq questions. Th••• meetinqs also may ••rv• to provide 
information on EPA'• qaneral anforceJ11.ent process, p~rhaps throuqh 
distribution ot th• fact sheet attached to this quidance. A 
discussion of how EPA encouraqes settlements may .be appropriate 
at this time. 

Litigation qanerally doe• not occur until after the remedy 
is selac:t84 (after the moratoriua period that be<Jizw when the 
special notice tor RD/RA ends, a• diacu•••d below). EPA stat!, 
however, .. y need to explain early in th• proc .. a that laqal 
conatrainta .. y apply durinq negotiation• or litiqation with 
respect to community relationa activiti ... 

6.4.B-2 Notice to PRPI 

Notica letter• are used to inform PRPs of their potential 
liability and provide an opportunity tor th .. to enter int~ 
ne9otiationa, which are intended to result in PRP• conductinq or 
tinancinq response activities. Th• neqotiation process may 
include "informal" and "formal" neqotiationa. 
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EPA haa established a discretionary three-step notification 
procesa to facilitate and encourage settlements at remedial 
sites. First, well before the ·Rl/FS starts, EPA usually sends a 
general notice to PR.Pa. Second, a special notice for the RI/FS 
may be sent in appropriate circumstances. Third, a special 
notice for th• RO/RA may be sent, where appropriate. 

The qeneral notice advises PRPs ot possible liability. Th• 
special notices initiate fonnal negotiations and invoke a 
moratorium on EPA conducting the RI/FS or response action, while 
encouraging PRP participation in response activities at a site. 
For remedial sites, RI/FS special notices should be issued at 
least 90 days before EPA plans to obligate Fund money tor the 
RI/FS. For an RO/RA, the preferred approach is to issue special 
notice• at the time th• FS and proposed work plan are released 
for public comment, although notice may be issued attar the 
Record of Decision (ROD) is signed. Once the special notice is 
sent, a 60-day moratorium on EPA'• conduct of certain response 
activiti•• is triggered. It a •good faith• offer is not received 
within 60 daya, EPA may proceed with ita own ll/l"S or r-oval, or 
take enforc-ent action a9ainat the PRP. If a good faith ofter 
i• received, EPA'• qoal i• to conclude ll/PS negotiations with an 
adJliniatrative order on consent within 90 day• of the RI/PS 
special notice. RD/RA neqotiationa are tarqeted tor conclusion 
with an RD/RA consent decree within 120 day• of th• RD/RA spaeial 
notice. Th••• are statutory moratoriu:a periods. Th• timatrame 
tor the RD/RA special notice moratorium may be extended tor JO 
days by th• Reqional Administrator and beyond ~t by· the 
Assistant Administrator, OSWER. Special educational efforts 
should be conducted prior to negotiation/ moratorium to warn the 
pU):)lic that little if any information will be available to the 
public durinq neqotiationa (•••below). 

Detailed guidance on issuance of notice letters is discussed 
fully in th• •1nteria Guidance on Notice Letters, Neqotiations, 
and Information ZXchanqe• (october lt, 1987), !3 PR 5298 (OSWER 
Directive f9834.l). 

6.4.~3 laqgtiatipn1 

H~tiona are qenerally conducted in confidential 
ses1ion11 atveen the PRPa and the Federal qovernaent. Neither 
th• public, nor the technical adviaor (if one ha• been hired by a 
community) .. y participate in neqotiationa between EPA, OOJ and 
the PRP• unl••• everyone agrees to allow such participation. 
otherwi•- the al)ility of the parties to ••••rt confidentiality 
at some later date .. y be atf ected. 

'l'h• contidentiality ot statement• mad• durinCJ th• course ot 
neqotiationa ia a well-established principle of our leqal system. 
Its purpose is to prC:rmota a thorough and frank· discussion ot th• 
iaauea between th• parties in an effort to resolve differences. 

7 



OSWER DIRECTIVE 9836.0-lA 

Confidentiality not only limits what may be revealed publicly, 
but also ensures that otters ~nd counter-otters made in the 
course ot neqotiations may not and will not be used by one party 
aqainst the other in any ensuinq litiqation. 

Potentially responsible parties may be unwillinq to 
negotiate without th• quarantee of confidentiality. They may 
tear public disclosure reqardinq issues ot liability and other 
sensitive issues which may damaqe their potential litiqation 
position or their standinq with the public. This expectation of 
confidentiality necessarily restricts the type and amount ot 
information that can be made public. 

CRC staff should consult with and obtain the approval of 
other members of the technical enforcement and reqional counsel 
team before releasinq any information reqardinq neqotiations. If 
th• site has been referred or is in litigation, DOJ approval 
should also b• obtained. In lieu of direct participation by the 
public in negotiation sessions, the CRC staff may wish to send 
out the tact •h••t on th• Superfund entorcement process attached 
to thi• quidance, alanq with the moratorium schedules tor that 
specific site. 

6.4.8-4 com;munity Relations Following an Rr/FS Order 

Aa discussed above, RI/F.S settlements usually are resolved 
as administrative orders on consent. For remedial sites, an 
RI/FS workplan is a triqqer tor implementation ot· community 
r•lations activities. When th• workplan is complete, a 
··"lciclc-off" meetinq with the public may De conducted in order to 
pr-•nt th• final vorkplan and explain the next steps. It held, 
CRC staff should aalce it clear that EPA approved the workplan~ 
announce how th• PRP will De parfor111n9 the ll/!'S1 explain EPA'• 
oversic;ht role; di•cuss the entorcament process and 
confidentiality raquiraments1 and explain wb•r• EPA'• record 
til- will be/or are located. Aa discussed in Hction 6.4.E, the 
adJliniatrativ• record ti1• will De available at a central 
reqional location, and at or near th• site. Since it contains 
in;or.ation which th• lead Aqency us•• in ••l•ctin9 a final 
reaedy, tha adaini•trativ• record tile should be used as a tool 
to tacilitata public invol~ement. 

once the RI/JPS ha• l>••n completed, th• aqancy will issue th• 
propo•ed reaedial action-plan,. and pul>liab a notice announcinq a 
pul>lic comment period. At a minimm, th• notice must De 
pU))li•hed in a major local new•paper of general circulation. A 
torllal cOlllllent period ot not less than 21 calendar day• must be 
provided for th• public to sul>mit oral and written comments. 
Note that proposed revi•ions to th• National Contingency Plan 
(NCP) auqqest .ext.ending this to not l••• than 30 calendar days. 

An ·opportunity for a pukllic meeting io also required to be 
offered durinq the comment period, a• well as a transcript of the 
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meetinq on the proposed plan. The transcript must be made 
available to the pul:)lic in the administrative record, and may be 
distributed in th• information _repositories and on request. sea 
Chapter 4 of the Handbook for a complete outline of these 
specitic pul:)lic participation raqtiiremanta. 

Once the p\lDlic comment period on the proposed plan has 
closed, a responsiveness summary is prepared which serves two 
purposes. First, it provides lead aqency decision-makers with 
information a.bout community preferences reqardinq both th• 
remedial alternatives and qeneral concern• about th• site. 
Second, it demonstrates to members of th• public how their 
comments were taken into account as an inteqral part of th• 
decision-makinq process. A Record of Decision (ROD) is than 
issued by EPA as the final remedial action plan for a site. Both 
th• ROD and th• responsiveness summary will be placed in the 
administrative record file and other information repositories. 
In addition, the responsiveness summary may be distributed to all 
tho•• who commented and to the entire aita mailing list. S•• 
Chapter 4 of the Handbook tor further information on requirement. 
tor p\lDlic notice and availability ot th• ROD and reaponaiven .. s 
summary. 

6.4.B-5 Pu}?lic Notice and Coimp1nt on Cpnaent Qecre11 tor RP/RA 

If a negotiated settlement for reaedial action under CERCLA 
section 106 i• reached, it will be AJlbodied in a propcaed conaent 
deer•• (to be entered by a court). CDCU section 122(d)(l) 
requir.. th• u.e of consent deer••• aa th• vehicle of aqreemant 
between the Federal Government and PRPs ·on 1"9aedial action• taken 
under section 106 of CERCI.>.. CERCLA section 122 contains 
specific public participation requir..enta. 'l'h• Department of 
Justice lodges (provides a copy of) th• consent deer•• with th• 
court, publish•• a notice of th• proposed consent deer•• in the 
F1d1ral Reqi1t1r, and off era an opportunity for non-siqnatorie• 
to th• aqreeaent to comment on the proposed consent dacre• before 
its entry by th• court as a tinal judqaant. Th• public comment 
period aaat net be lu• than 30 calendar daya in lenqth and may 
be extande4 if warranted. Th• proposed consent deer•• may be 
withdrawn or modified if comments deacnatrat• it to be 
inappropriate, improper or inadequate. 

In order to en.sure that public comment opportunities are 
extended to interested parti .. , EPA staff routinely prepare a 
pr••• release to be·iaaued. attar th• consent deer•• ha• })een 
lodged •• a propoaed jud911entt with th• court. DOJ should notify 
th• reqional coUJWel tor the particular aite and provide a copy 
ot th• F1d1ral Reqi1t1r notice of the decree. Regional counsel 
will assure that the RPM .and CRC ar•·informed of tbi• event. CRC 
statf can then mail copies of th• pr••• rel•••• or copies of the 
F1d1ral R1qi1t1r notice to persona on th• site mailing list. Th• 
pres• release should indicate that copi•• of the conaent decree 
document may be obtained, includinq its location and that of any 
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other relevant documents. The procedures for pu.blic comment on 
the consent decree, as well as a contact name for obtaininq 
further information, should also be announced. The pu.blic notice 
and press release tor the consent decree may be combined, if 
appropriate. 

Th• ROD and responsiveness summary have usually been made 
pul:>lic by this time. However, inasmuch as ·comments previously 
were requested on the proposed plan, comments are requested only 
on the consent decree. Communications with the public should 
focus on the remedial provision• of the settlement agreement. 
Details of the neqotiations, such as the behavior, attitudes, or 
leqal positions o! PRPs, any compromises incorporated in the 
settlement aqreemant, and evidence or attorney work-product 
material developed durinq negotiation., must remain contidential. 

It a negotiated settlement tor RO/RA result. in actions 
fundamentally different from those selected in the Roe, the ROO 
will have to be amended. An amendment to a ROD also requires a 
p\lDlic comment period, which should coincide it possible, and be 
held jointly with, th• comment period tor th• con.ant decree • 

. A public meeting may be held during th• public comment 
period, at the •it• team'• di•cretion. Reqional staff must otter 
th• opportunity for a p\lDlic meeting when there are siqniticant 
community i••u•• or concerns, or for other reasons which are 
determined by and baaed upon th• judgment of EPA regional staff. 
If held during the public comment period, th••• meetings need to 
be documented, and •ic;niticant oral comments received durinq the 
meeting must be addressed in the r .. ponsiveness memorandum on the 
consent decree. 

once the public comment period on th• proposed consent 
deer•• ha• closed, OOJ staff (in cooperation with EPA ata!t) must 
consider ••Ch •iqnif icant comment and write a r .. ponse. Assuming. 
that EPA and DOJ continue to believe th• deer•• should be 
entered, DOJ will then tile a Motion to Enter with the court, the 
reaponaivanaaa --.orandum, the COJllJllanta received, and th• consent 
deer .. itaalt. The responaiven .. • ... orandWI and motion to enter 
the c:onaent decr9a are released to th• public at the same time. 
Th• Raqional taaJI will use information repo•itori••, 
administrative racord files, and/or other means to malt• these 
documents available to th• public. 

6.4.B-6 Co;gpµnity Relations puring PBP R9111ediation 

EPA retains responsibility tor community relation• durinq a 
PRP-managed remedial action pursuant to a consent decree or any 
enforcement order. Th• scope and nature of community rel~tions 
activiti•• will be th• same as tor FUnd-lead respon•• actions. 
When PRP• participate in community relation• activities at the 
site, EPA and PRP roles need to b• determined and explicitly 
defined. Where a PRP ha• not been involved in th• initial staqes 
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ot impl .. entinq th• community relations plan, but shows 
sufficient intares~, commitment and capability to warrant soma 
level ot participation, EPA should. re-evaluate its role in 
conductinq·community relations activities. In that caaa, a new 
CRP may be developed at th• discretion of the raqional team. PRP 
roles in conductinq community relations may also be address~d in 
tha consent decree or· other enforcement orders. 

6.4.B-7 Tecbnical pisgussions 

Technical maetinqs are considered inforln&tional, and provide 
orientation to the enforcement process. Ona of the objectives in 
holdinq technical meetinqs is to describe, instruct, and explain 
how the remedy may or will (dapandinq on whether a ROD has been 
signed) address the conditions of th• site. Workshop• exploring 
the approach to the site and project status, can occur at any 
point up to and beyond remedy selection. It held durinq RI/FS or 
RD/RA neqotiations, they should be separated from the leqal 
discussions. Th• RPM may host a technical discussion without PRP 
concurrence: however, willinqness by the PRP• to participate may 
facilitate a more open and honest dialoqu• with th• community. 

Technical information must be documented and available tor 
the public in th• ad.Jllinistrative record tile. Technical or 
factual intormation which comes up durinq naqotiations should 
also b• included in the ad.Jllinistrativ• record file. Issues of 
liability, however, are appropriately discussed only durinq 
neqotiations between EPA and PRPs, and should not be included in 
the administrative record file. 

Technical assistance qrants are authorized under section 
117(•) of CERCLA, which allows EPA to make qrants available to 
communities affected by a release or threat•~·~ release at an NPL 
site. Community qroups may·uae th••• qranta to obtain assistance 
in interpretinq technical information on the natura·of th• hazard 
and recommended alternatives for inveatiqation and cleanup. 

6.4.C Copggunity R1lation1 pµrinq Btmoyal Aqtiona 

EPA will encouraqe public participation durinq removal 
action. to· th• extent poaaible. However, th•r• will :be times 
when thia participation may need to be constrained.· Th• HCP, the 
Handbook, and R9aoval Procedure• utabliah th• requirements tor 
removal action., includinq administrative record requirements. 

The enforcement proqram ericouraq•• PRPs to conduct or pay 
tor removal actiona. At any time, the A9ency may arriv1 at an 
aqreement with th• PRPs to conduct a raoval, which would usually 
be embodied in an administrative order on conaent. EPA also may 
issue a unilateral administrative order to compel a PRP to 
undertake a removal or other action. In addition, under limited 
circumataneas, the Aqency may rifer th• action· to OOJ, •••king a 
court order to secure the removal. 
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By their nature, th• situations that require emerqency 
removals do not allow for extensive public involvement. 
Adjustments to the community relations process ~ust be made to 
accommodate necessary time constraints. It is proposed in the 
draft NCP that a public comment ·period of at least 30 days be 
required for removals with a planninq period ot at least 6 months 
before the initiation of on-site activity. For removals with a 
planninq period ot less than 6 months before th• initiation of 
on-site activity, a public comment period may be held where 
appropriate. The public comment period, it held, beqins when the 
record tile is made available for public inspection. 

A unilateral administrative order or administrative order on 
consent is a public document and should be made available to the 
affected community at a minimum, throuqh th• administrative 
record tile. In addition, community relations staff should 
discuss the terms of the order with and describe th• removal 
action to citizens, local officials, and the media. If the PRP 
subsequently fails to respond to the order, any public statements 
or information releases reqardinq the status of actions at the 
site or prospective EPA actions should first be cleared with 
appropriate Regional technical and leqal enforcement personnel. 

Community relations activities durinq removals conducted by 
PRPs should be the same as for Fund-financed removals. PRPs may 
participate in community relations, subject to the same 
considerations described previously in this quidance under 
Section 6.4.A-3. 

6.4.0 Community Relations puring Specific Enforcement Actions 
and Settlements 

6.4.0-l consent Qecr1e1. p. Minimis and Cost Recoyery 
Settlements 

Under aection l22(d)(l) ot CERCLA, settlements for remedial 
action are to be in the form ot consent decrees f ilad in Federal 
court. Section 122(d)(21(8) requires OOJ to pruvide an 
opportunity for public c011111lent on proposed consent deer•••· This 
concept i• diacuased in section 6.4.8-5. 

' 
Section 122(i) of CERCLA requires the lead Aqency to publish 

a notice of proposed settlement, for both administrative orders 
on consent under section 122(g)(4) (de minimi• settlements), and 
under section l22(h) (cost recovery settlements/arbitration). 
The notice publiahed in the r1d1ral Reqi1t1r must identity th• 
facility concerned and th• parties to the proposed •~~tlement. 

A public comment period ot not less than 30 days i• required 
tor these a9re1menta. Reqional staff should provide notice 
(e.q., a pr1sa·releaae, notice to persona on th• site mailinq 
list or an ad in th• newspaper of local circulation) to 
supplement the Federal Register notice. Th• pr••• release should 
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provide a contact for further information. 

The lead agency with jurisdiction m~st consider any comments 
tiled, and determine if the proposed settlement requires 
modification where comments demonstrate· that the proposed 
agreement is inappropriate, improper or inadequate, or can become 
effective without change. The fiM1l settlement and the response 
to comm.ants must be released at t}a same time and be made 
available to the public. This czu1 be accomplished by placinq 
both documents in the administrati~• reco~ file. Th• response 
to comments document (responsiveness summary) should also be sent 
directly to those who commented. PRP• who are party to the 
settlement will receive notice from the Agency that the agreement 
will go into effect unchanged or that modif icationa are required. 
A statement that the responsiveness summary may be obtained from 
the administrative record file or upon request should be added to 
this notice. 

6.4.D-2 rn1µnctiye Litigation 

At any point in the enforcement process, a case may be 
referred to OOJ for litigation, and community relations 
activities may change in scope. Referral is likely to occur most 
frequently for RD/RA attar the moratoriwa ha• concluded. If 
litigation is initiated early in the enforcement process, the CRP 
for the site may need to be modified substantially. If 
litigation is initiated late in the process (e.g., after the 
conclusion of th• RD/RA special notice moratorium), the plan will 
require only the addition of the litigative process. 

When a case has been referred to DOJ, cOJllJllunity relations 
activities at the site should be re-evaluated by the site team, 
and changes necessary to accommodate confidentiality should be 
agreed upon by th• site team, including OOJ. While strong 
consideration should be given to implementing the plan as 
developed and previously approved, the litigation process may 
require changes in pul)lic disclosure. For example, th• court 
may impoae a gag order or place raatricti~na on information 
releases during negotiations or any •••tings with the public to 
discuaa potential site re11edy. Under theae·cirCUJ1U1tancaa, th• 
OOJ attorney will adVise th• site tea. on how to proceed. 

6.4.D-3 Coat Bacoyary 

If a Fund-financed cleanup i• conducted, EPA may initiate 
litiqation to recover the coat• of response. Since cost recovery 
generally follows removal actions or initiatio~ of remedial 
action, community interest in the sit• u~ually will have 
lessened, unlesa other operable units remain to be addressed. 

A spokesperson chosen by the site team, in coordination with 
OOJ, should take the lead in responding to inquiries regarding 
current site condition•. All inquiries regarding litiqation 
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should be forwarded to the EPA coat-recovery team, which will 
prepare a response sUbject to th• ~oncurrence ot OOJ. 

6.4.D-4 Interaction with RdU. ond other Federal and State LaWS 

On May 5, 1987, the Office of Solid Wasta and Emarqency 
Response issued quidanc• tor public involvement in RCRA 
section 3008(h) actions (QSWER Directive #9901.3). This quidance 
••tabliahes the process for public involvement in actions taken 
under section JOOS(h) ot RCRA. 

Section 3008{h) of RCRA, the interim status corrective 
action authority, allows EPA to take enforcement action to 
require cleanup at a RCRA interim status facility when the Aqency 
has information that there has been a release ot hazardous waste 
or hazardous constituents. Two orders will frequently be used to 
implement the cleanup proqram. Th• f ir•t order requires th• 
facility owner or operator to conduct a Corrective Measure 
Study/RCRA Facility Investiqation (RFI/CMS), similar to the 
RI/FS. once th• remedy ha• been selected, a second order 
requires d-i;n, construction, and implaantation of that remedy. 

'l'h• RCRA·guidance outline• both aini.m\ra public involvement 
requiremanta and expanded public involvaant au99eationa. ·In 
many way• th• RCRA quidance use• procedure• and idea• drawn trom 
the Superfund community relations proqraa. Thus, coordination 
between Supertund and RCRA personnel at sit•• Where actions under 
both CERCI.A and RCRA are anticipated is appropriate. Superfund 
CRC. aay want to become familiar with this CJUidance and with the 
RCRA PUblic Involvement Coordinators to ensure that the Aqency 
preaenta a coordinated approach. 

Familiarity with other Federal or state lava such as th• 
Clean Air Act,· clean water Act, etc. will generally make th• role 
ot th• CRC easier, tor frequently many media are represented at a 
hazardous waate aite. A qeneral knowledq• of Federal or •tat• 
requiraanta .. y belp the CRC in conversinq with th• public. 

S-4.Z Th• Jdp!ni1tr1tiy1 B1co;d Al P•rt of Cgmmunity R1lations 

Sec:tion ll3(k)(l) of CERCLA requiru th• a1tablishment ot an 
acminiatrativ• ncord upon which th• selection of a r••pon•• 
action ia baaed. It also requ.ir•• that a copy of th• 
adainiatrative record b• located at or ~ear th• site. Section 
ll3(k)(2) of CZRCLA require• that the Aqanc:y promul9at• 
requlations outlining procedure• for intereated persona to 
participate in dev•lopinq th• admini•trativ• record. Th• Aqency 
is addreaainq th••• statutory requirement• throuqh revisions to 
th• NCP and through th• development ot a quidance document. 

Throughout th• decision-makinq process, from remedial 
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investiqation to selection of remedy, the administrative record 
tile will b• available tor ~ublic.inspection at a central 
regional location and at or near th• site. Th• information in 
th• tile i• crucial to the public.in that it contain• the 
information upon which the lead Aqency bases its decisions toward 
salectinq a final rer .. edy. Community relations staff should use 
th• administrative rrcord tile as a tool tor tacilitatinq public 
involvement. 

PUblicly-availabl• doCUlllents concerning response selection 
must be mad• available to all interested parties at th• same 
time. EPA staff should avoid situations where local residents 
are provided opportunities tn review and comment on site 
intormation and other members of the public are not provided the 
same opportunity. Similarly, it EPA requests PRPs to review a 
plan, EPA should enable other members of the public to review 
that plan a• well. When a kick-off meeting is scheduled to 
explain th• final workplan and obtain opinions, th• public, 
including r••idents and PRPs, should be invited. 

Th• administrative record file and CRP for a remedial action 
should be .. de available to th• public no later than the time the 
remedial inveatiqation phase bec;ina, which i• usually when th• 
Rl/FS workplan is approved. Th• timinq tor eatabli•hinq th• 
adaini•trative record file for a reaoval action will depend on 
th• nature of th• removal. As propoaed in th• draft NCP, tor 
removals with a planninq period of at iea•t six months betore 
on-ait• activiti .. will be initiated, the record tile must be 
made available to th• public when th• enqineerinq evaluation/cost 
analy•i• (EE/CA), or ita equivalent, ia available tor public 
comment. For r .. ovala with a planninq period of le•• than six 
months, th• record tile must b• available to th• public no later 
than 60 day• after th• initiation of on-site-cleanup activity. 

6.4.E-2 purpq•• pf tb• AdJlinistratiye R1cgrd,. 

Th• adainiatrative record baa a two-told purpose. First, 
th• record pra¥ide8 an opportunity tor th• public to be involved 
in the pzoceu of Hl•ctinq a r••pona• action. During th• 
••leOtioa of a raapons• action, information i• reviewed and made 
available 111 the publicly acc•••ibl• adminiatrativ• record tile. 
Second, if the Acaency is c:hallen9ed c:oncaminq the adequacy ot a 
re•ponae aet:ion, jUdicial review of a reapona• action selection 
will be liaited to th• adllini•trative record. By limiting 
judicial review to th• record, .a court'• review i• baaed upon th• 
au• information that wa• before t'~• Aqency at the tilll• of its 
daci•ion. Th• pu!:Jlic •hould be advi•ed that their comment• must 
be aubllitted in a timely manner in order to be conaidered. 
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6.4.E-3 Cgmmunity R1l1tions Coordinator B11pon1ibiliti11 for th• 
Achpinistratiy1 Baeord 

Th• OSC/RPM and reqiona.J. attorney, with the •upport ot the 
administrative record coordinator, are responsible for decidinq 
which documents are to be included in the admini•trative record, 
and enaurinq its adequate compilation and maintenance. The 
RLqional Administrator or his deaiqnee is re•pon•ibl• tor the 
c•rtitication of the record for litiqation. CRC• will have some 
q~neral duties in developinq th• record tile, but every reqion 
has defined different roles. In qeneral, however, the CRC duties 
will center on the relationship of the administrative record file 
to the information repositories, pul:llic notices and public 
comments. 

First, CRCs and admini•trative record staff must coordinate 
th• location of the administrative record file and information 
repoaitori... 'l'h• statute requires that th• adainistrative 
record be available at or near th• facility at issue, and that 
information be available for public in.pection and copyinq. If 
th• information repository doe• not contain a copying facility, 
the Reqion or State may want to maka arranq-enta for copyinq th• 
record tile. EPA, however, i• not required to copy th• 
information for·interested persona. 

Second, the notice of availability for the adiaini•trative 
record must be published in a major local newspaper of general 
circulation. A copy of th• public notice must also be placed in 
th• administrative record file and may be made available to th• 
public throuqh th• community relatiorua mailinq list. (S•• th• 
overview ••ction above tor a di•cuasion of when th• 
adminiatrative record file auat be .. de available to the public.) 
Thi• notice -y be combined with other notices of availa1'ility 
dependinq on th• tiainq of activity at a •ite, e.q., a notice ot 
avail~ilty of th• information repo•itory. Where appropriate, a 
notice of availability of the record tile or of co-•ncement of 
th• public comment period may be pul)liahed in th• r941r1l 
Rtqi1t1r. '1'ha public is not notitied each time a docwnent i• 
added to tba record tile. 'l'h••• notica9 should be coordinated 
betVeen ~ c:ac: and adllinistrative record •taft in order to use 
reaourcee 909t efficiently. Por a aore complete diacu•sion of 
tba notic::sa of availability., sH th• Guidance on Adaini•trativ• 
Ricord.a for Selection of CERCLA Reapon.• Actiorua (OSWER Directive 
f9833.3A). 

'l'hird, th• completed CRP .-uat be placed in tb• 
administrativ& ~•cord file. COllJIUDity Ralationa Coordinators 
muat advi•• th• Adlliniatrative Record Coordinator that th• C'RP is 
final and provide hill/h•r with a copy. 

Fourth, infotllation contained in records of communication 
that were qen1rat1d by th• community relation• staff and 
considered or relied on in selectinq a response should be 
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included in the record tile. In addition, supertund CRCs should 
take appropriate step• to ensure that any community relation• 
d~c:um•nta that are required to be placed in th• administrative 
record tile are provided to th•· Regional otticial responsible for 
the record tile .. 

Fifth, the text of all comments, criticisms and new 
information submitted by th• public, including PRPa, durinq th• 
public comment period must be included in th• record tile. A 
r•~~n•• to all siqnificant comment• (i.e., th• reaponaiveness 
swamary) muat also be placed in the administrative record tile. 
Th• reaponaaa may be combined by subject or other category in th• 
record tile. 

Th• record file should reflect the Aqency•s consideration ot 
all siqnificant public comments. Th• Aqency has no duty to 
respond to comments it receive• durinq a tormal comment period 
until th• clo•• ot that formal public comment period. It the 
Agency choo••• to respond to a comment made prior to a tormal 
public comment period, the response must be included in th• 
record tile. Th• Aqency may suqq-t that comments submitted 
prior to a formal public comment period be reaubaitted durinq the 
comment period if the commenter desir- a r-ponae. Or th• 
Agency may notify a commenter that th• Aqency will reapond to the 
collJllent in a reaponaivenasa •'llll1D&r.f prepared at a later date. 

C011121enta which are received after the formal comment period 
cloaea and before the decision dOCU11ent is signed should be 
included in the record fil• but l&Delad •late comment.• Since a 
responsiveness summary may already have.bean prepared at this 
point, th• Agency must respond. to late comments only if they 
contain significant nav information not contained elaewh•r• in 
th• administrative record which could not have been aubmitted 
during th• public COIDllant period, and Which aubatantially support 
the need to •ic;niticantly altar th• raspona• action. 

comment• received attar th• deci•ion document i• aiqned 
ahwuld be placed in a poat-deciaion doc:maant tile. They may be 
added to tb.e record file if: the docmaenta concern iaau•• 
relevant to the Hlection of th• response action that th• 
decisiGD ~ doe• not addr .. • or raaerv•• to be decided at a 
later dater or where th•r• ia a aignif icant chanq• in a response 
•election vtiicb i• addreaaed either by an explanation of 
aigniticant ditterencas, or in an aaended decision document. The 
Guidance on Adainiatrative Rec~rda cited abeve qivea additional 
itlforaation in this regard. 

6.4.E-4 Additignal Copppunity B1l1tion1 Coordinator 
B11pon1ibiliti•• 

Bacauae of reqional ditter•nces CRC• may have additional, 
qeneral reaponaibiliti••, includinq: 
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Aa••ssinq the impact of th• administrative record file 
on local· information repositories by consultinq with 
officials at the repositories. This must be done in 
coordination with the. Administrative Record Coordinator. 
CRCs should advise the public where the administrative 
record f il• is located. 

Providinq the Administrative Record Coordinator with 
information as to how to notify the public of the 
availability ot th• record tile. This notification may 
b• in addition to the newspaper notice. 

Makinq available the transcript ot the local meetinq on 
the proposed plan, as required under section ll7(a) of 
CERCLA. 

Providinq assistance to the Administrative Record 
Coordinator to ensure that tinal comments made by EPA on 
important doc:uments qenerated by the State or a Federal 
facility are doc:umented in •111ritinq and submitted to th• 
State or Federal facility staff tor inclusion in th• 
administrative record tile. States and Federal facility 
staff will compile and maintain the administrative record 
files tor those sites. 

All staff involved in Superfund activities must become familiar 
with the administrative record requirements. 

6.4.E-5 Relationship Between the Ac:!ministratiye Record and 
Information Repositories 

Section· ll3(k) (1) of CERCLA require• that "th• administrative 
record shall be available to the public at or near the facility 
at issue." Duplicates of the administrative record .may be placed 
at any other location. · Th• oriqinal tiles concerninq response 
action selection should be located at th• EPA Reqional office. A 
copy of th••• files 11Uat be located at or near the site. Th• 
draft NCP proposes that an exception be made tor emerqency 
r .. oval actions where on-site activities cease within 30 days of 
ini~iation. 

Section 117(d) of CERCLA requires that •each item developed, 
received, published, or made available to the public under 
section 117 shall be available tor public in•p•ction and copyinq 
at or near th• facility at issue.• Th••• items are qenerally 
incl~ded in the information repository. 

Th• administrative record tile at or near the sit• at issue 
should be located at one ot the information repositories that 
already may exist tor community relations purposes. Th• 
information repository, maintained by the Community Relations 
coordinator, may contain additional information ot in~erest.to 
the public, that is not necessarily part ot th• administrative 
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record tile (e.q., pr••• release• and newspaper articles). 
Oocumenta in the adllini•trative record file •hould be separated 
from th• other materials in the information repository. 

EPA typically ua•• local libraries, town halls, and public 
schools as locations for estal:>lishinq repoaitori•• and 
administrative record !il•• because they are publicly accessible. 
In •om• instances, the volume of information available for 
community relations and administrative record purpo••• may be 
larqer than the capacity of th••• location.. Where the space of 
the information repo•itory is inadequate for •upportinq the 
administrative record file, an alternate location tor the 
administrative record tile should be ••tal:>lished. Administrative 
Record Coordinators should estimate the volUJDe ct information 
expected to be included in th• repository and meet with 
appropriate local officials to discu•• apace requirements. In 
some situations, separate locations may have to be e•tablished. 
Administrative Record Coordinators and CRCS must inform one 
another of any additional information placed in th••• ••parate 
location• to ensure uniformity. CRCa should carefully review 
their responsiDiliti .. tor the adlliniatrativ• record (Section 
6.4.E•3). 

Each administrative record tile must be indexed. This index 
identities all th• document• which· comprise th• record tile, and 
liata tho•• doeuaenta which do not have to be present in the 
record tile becau.e of their voluminous nature (raw data tor 
example), but which are considered part of the r~cord. Their 
location must be provided. This index i• part ot the record tile 
and must be avail&Dle at each record file location. 

Finally, interested parti .. should be al:tl• to easily find 
the docmaent(•) they need. Docwaanta in the·adainistrative 
record file should be well orqanized. The CRC and administrative 
record staff should coordinate with th• State·in.closinq 
infor11ation repositories and record fil .. at th• end of operation 
and maintenance, and follovinq a fiv-year review. 
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United States Office of Solid Waste 
Environmental Protection and Emergency Response 
Agency Washington, O.C. 20460 

0 EPA Oftlco ol w- Programs Enlon:emenl Summer 1988 

~i' Environmental 
Fact Sheet 
The Superfund Enforcement 
Process: How It Works 

INTRODUCTION 

In 1980, Congress pmed the Comprehensive Environ
mental Response, Compensation and Liability Aa 
(CERCLA), commonly called Superflmd. This law pro
vides the U.S. Environmema1 Prorecdon Agency (EPA) 
with the authority and necesury tools to respond directly or 
to compel polCntially responsible parties (PRPs) to respond 
to releases or threuened releases of hazardous substances, 
pollutants .or comaminanH. CERQ.A creaied two parallel 
and complemenwy programs aimed at achieving this Joa1. 

The first program involves the crealion of a trust fund 
financed through a special tax on the cbemical and petl'O
leum induslries. 'Ibis trust fund. known as the Superfund. 
may be available for site remediadon when no viable PRPs 
are found or when PRPs fail to take necessary respo11se 
acdons. PRPs an= de1lr¥d U paniel ldendW 11 ba\linl 
owned or ope~ balrdoul sulwt!rlcz Ilia. or wbo have 
mnsponed or Unnpd far disposal or uaanem of hazard
ous substances, pollmns armngmfnlm atsudl sites.. 'Ibe 
second prolfllll provides EPA wi1b the IUlbority to nep
ue seUlemems. to issue orders to PRPs dUeclina them ID 
take necessary respome IClions. or to sue PRPs to repay 1be 
cosrs of such ICdom when the Trust Fund has been used for 
these purposes. Tbe actions EPA taka ID n:ICh seulcmem 
or to compel respo11Sible panics to pay for or undenake the 
remediation of sites are referred to as me Superfund enforc::e
meru process. CERCLA was reauthorized and amended on 
October 17, 1986, by . me Superfund Amendmems and 
Reauthorization Act (SARA). SARA provides EPA wim 
new authorities and roo1s that srrenamen rhe enfotcemeni 
propam. 

CERCLA: 

IAG: 
NBAR: 
NPL: 
PRP: 
RCRA: 

RO/RA: 
RllFS: 
ROD: 
SARA: 

LIST OF ACRONYMS 

Comprehensive Environmental R~. 
Compensati>n and Liability Ad of 1980 
lnterageney Agreement 
Non-binding Allccatk>n of Responsibility 

· National Priorities Ust 
Potentially Responsible Party 
Resource Conservation and Recovery Ae1. 
as Amended 
Remedial OesigtVRemedial Adion 
Remedial investiJation/Feasi>illty Stud'/ 
Record of Decision 
Superlund Amendments and 
Reauthorization ~ of 1986 

Thia fact sheet describes 1be enforcement authorities and the 
pmcess lbll ii followed underlbe Superfund program. It de
scribes tbet>pdoos available to EPA forremediating hazard
ous Wiiie si1es; the U>ols and mecbmisn>s mat EPA may USC 

ill nepiadn& sealemems with PRPs. and describes the 
dedsioo-mllrinl process at enforcement sira. 

OVERVIEW OF THE ENFORCEMENT 
PROGRAM 

A major goal of the Superfund program is to encourage PRPs 
to mnediare hazardous waste sites. The enforcement proc
ess normally used by EPA to enlist PRP involvemeru may 
indude ftve major effons. 
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SUPERFUND REMEDIAL'ENFORCEMENT PROCESS 

To undenland the enforcement proc:ess. it is neces s• y to under
stand the Supetfund remedial process. Under the remedial pro
gram. EPA takes long-rerm aa:ioos to smp or subsmu:ially 
reduce reJease,, or threalS of release:s d hazardous ~ 
thal are serious but not immedWeJy life-threalcnin1. Removal 
actions, which arc short-term. immedia&c actiom in&ended to 
stabilize a hazardous incident or remove conwn.inants from a 
site that pose a thrca1 to hwnao hea11h or we~ or the environ
ment. may be taken at any point in the remedial process. 

The Superfund process begins wUb a preliminary asteUmem/ 
site in.speCtion (PA/Sn. This mually is conducted by the Swe.. 
to de=miDe wbetbcr lbe sile poees a sipificant enoup poem. 
Dal hazard ID Warrmt funber audy md inwstiprion 

The s:i1e is rhen ranked usin1 the Hazard Rankm1 Sysiem (HRS). 
a numeric:al ranking system med to identify the sile's pocential 
hazard to the envircamc:nt and public health. Sites assisnc<t·an 

First.EPA attemptS to identify ·PR.Ps as early in the Super
fund process as possible. Once idemified. EPA will notify 
these parties of their poiemial liability for response wot¥ 
when the site is scheduled for some ICtiao. Second. in me 
course of idemifyina respaase wt>lk to be done. EPA will 
enc:ouraae PR.Ps to do me WOik. • a lbe. 

Third. if EPA beUnel die PRP II willin& md capable of 
doing the wort. EPA will aamipt ID nqociare llD enforce· 
mem asreemem witb the PRP(s). 1be enforcemcm aaree· 
mem may be m a,n=ement emen:d in man (sudl u a 
judicial c:onsc::ru decree) or it may be m wlmjnimaive 
order (where EPA and the PRP(s) siSD an ap:emem 
outside of court). Boch of these agreemems are enforce
able in a court of law. Under bodl a,r=mems EPA 
oversees the PRP. 

Fourth. if a settlement is not re•d>ed, EPA can use its 
authority ro issue a unilateral adminisr:rative order or 
directly fie suit against the PRP(s). Under eimer course 

., 

HRS ICOre d 28..5 or~ are added to the National Priontics 
I.isl (NPL). 

Nen. a rnncttial in¥esliplion (RI) is conducled to assess ti1e 
cxiem and nalUl'C of the conaunination and the potential risks. A 
feasibility smdy (FS) is then~ to examine and evaluate 
various remedial alternatives. 

Followin1 a public comment period on EPA 's preferred alterna
tive and the draftFS report.EPA chooses a specific; remedial plan 
and oodines ics seiea:ian in the Rcc:crd d Decision (ROD). 

Once tbe remedial desip (RD) (which includes enpncuing 
piw and spec#ianY,ns) is c:cmpleled. the .::mal site work. or 
remecff1! acUon (RA) can beliJL Aifl:Z RD/RA activities have 
been campkled. tbe site is moniund to ensure the effectiveness 
of me respome.. Cenain measures require ongoing operation or 
periodic main~mnr:e 

of action. PRPs are directed ro perform removal or reme
dial aaiom at a sill:. If the PRPs do not· respond to an ad
minisU'Uive order, EPA bas tbe opcion of filing a law suit 
to c:ampel performmce. 

Fifth. ifPRPs do not perform the response action and EPA 
undenakes me wort. EPA will me suit aaainst PRPs. 
when pncticable. ID reccJYCr money spent by EPA and 
deposit it in me Superfund Trust Fund. This is called cost 
recovery, md it ii a major priority under the Superfund 
prosram. 

THE ENFORCEMENT PROCESS FOR 
REMEDIAL ACTIONS 

PRP 5ean:h and Nodc:e 

EPA is commiaed ID mensmenmg efforts to n:ach settle- I 
mems wimPR.Ps. EPA believes thatsenlements an: most 
likely ro occur when EPA inleracts frequently wilh PRPs. 



ENFORCEMENT At.mlORITIES 

The original SuperlWKI prosnm was~ IDd expadcd 
on Octobet l 7, l 986. when Ptesiden1 Rcapn signed inU> law tbe 
Superfund Amendmena Ind ReaulborizaDaa Aa of 1986 
(SARA). These amcndmems iDcreued &he Supcrfund TruuFUDd 
co $8.5 billion and clarified and cxpaadt.d enfon:emem 
awboritics: 

• Accell ud .latormadom Gadleriq • SARA saeagdlem 
EPA's abilliy to obclin access to in~ sires IDd ID 
obclin infomwion from plnies widl knowledge of the site. 

• Settlement Alltbortdes • CERCLA ambarizes EPA ID 
compel a PRP U> ~ neccsmy ICDoas ID c:onaol the 
rbteai of imminem and .subst.lnriaJ ~ U> bu.man 
heal1h or the environment. To ICCOIDplisb tbis, EPA may 
either issue an adminisndve order ar bring a civil ICtion 
agains1 I.be .PRP in coun. SARA~ .specific Jl"CCCdurra 
far negocial:in1 seulemeats wilh PRPs to conduct volunlary 
respollSC actions ll baZlrdous wqe si&a. 

• COit Reccmry • Once a Fund-financed respcme bas been 
undenaken, EPA can ~ cosu from the respomible 
parties. Pa.uand present facility OYinersandopemon. as well 
as bazlrdous submnce aew;11m1and1l'llllpXWn. can all be 
liable under Supcrfund far respaqe com lad far damqe U> 
mmral resources. EPA may recover Federal rapanse com 
from any ar all ot &he aespue•sible pmiies involved in a 
remedial acUoa. The moniesrec:o~ 10 bet inlo the Fund 
far use in fUQft respome IClioal. 

• Crlmiul Authorities • SARA inacaes criminal penalties 
for failure ID provide nocice ot a relrate IDd makes submiainl 
false infonnaUoo a crimim1 o«eue. 

'Ibis imerlcdon ii impom bccaa• lt provides die oppor· 
amity to ~ tnfomladan about the slse lbd may reduce 
delays in condnatna iapcme ICdoal. 

The enforcement procaa bqinl with the search for PRPs. 
concurrent with NPL lildDa. 

Once identified. PRPs are typically iaued a pnenl nodce 
leaer. Tbe aeneral notice iDforml PRPs of lbeir pxerniaJ 
liability. The general nodc:e also may include a request fOf' 
and a release of infonnalion on PRPs and the submnces at 
the site. The overall purposes of the aeneraI nodce are to 
provide PRPs and the public widl advance notice of possible 
fuaue negodations widl EPA. ro opai the lines of commu-

• Cfdza Safa. SARA awborizesacili%.en to sue any person, 
the Uniled Smea. ar an individual Stare for any Yiolal:ion of 
s&andllds IDd requiaemems ol the law. under cenain 
cmdiaoas 

Federal Faclllties 

SARA also adds a section dealing with releases of hazardous sul> 
maces at Federal facilities. This provision clarific:s that Super
fund lpPies ID Fedeml qmcies met rbai they must comply wid'I 
iu require:mcms. SARA clesty defines lbe process Federal 
~ must follow in mdenak:ing remedial responses. At 
NPL sileS. EPA mak.e:r rbe final .teJA. don of rhe m!?ed>· if the 
Federal qency IDd EPA disqree. A Federal agency must 
remedillC a Federal facility throuah m inrengency qrecment 
(JAG), acepc in emapncy simllions. IAGs are entoruable 
agreemcms between Federal agencies dial are subject io the 
citizen suit provisions in SARA and ID section 109 penalties. if 
the respoodins qency does not comply Wilb me terms of !he 
qreeaiau. 

SARA alJo provide.s a 9Cheduie far rcspome actions ll Federal 
faciliUa. inclDdini a schedule far Jftliminary ~ 
lisDns Oft the NaDoml Priorities l.isl. remedial invesiptions/ 
feasibllily smdies. and remedial IClions. S11re and local officials 
a11o must be Ii"= me opponunity ID pan:icipase in the planning . 
and •klctian of my remedy, includini tbt review c:l all .daia. · 
Siiia an: Ii"= a formal opponunity to review rtmedics to 
emm-e Iba Ibey iucarpora Swe SllDdards. Public panicipa
aaa a iddrellin1 re1ea1a 11 Fcdm1 facilities is ~ by 
SARA. wruc:h esrablishes a Federal Apncy H.amQous Waste 
Compliance Dockec. This docbt func1:ions as a reposiicry of in· 
fcnnatian far lbe public IDd is available for public inspection. 
Every six mantba after emblisbrnc:nt c:l the dockCt. EPA will 
pub1i1b in the fcdcnI Regiscu list c:l lbe Fede.ra1 facilities that 
have been included in the docket durini che preceeding m
maalb period. 

nic:adon betwcm EPA and PRPs. and to advise PRPs of 
pacemi•I liability, 

In lddltioii to die pneral nociccs, EPA may issue a "special 
nodce. • which invokes a tcmparary moruoriwn on cenain 
EPA mnecti•I and enfon:emeu IClivities. An RWS special 
nodce inidala a 90-day morarorium and an RD/RA special 
DDCice iniliala a 120-day moratorium. Tbe moratorium 
prcMda I period ot rime durina which EPA and PRF.. ne
pille. Tbe pl of nepadom ii for EPA ·mi PRPs to 
.reldl I Sellkmem where 1he PRPs &lfee to conduct and/or 
ftmnce response activities. Nqotimom may be r.enninaced 
after 60 days for ei1her 1he RJJFS or RD/RA if PRPs do not 
provide EPA widl a"~ faith" seulement offer. 
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NeaoUatlods for the RI/F'S 

The PRP may CODducl tbe RI/F'S ifEP A determines the PRP 
is qualified to conduct me RJJFS. and if me PRP agrees to 
reimburse EPA for me cost of oversight. 1be terms of this 
agreemem to conduct the RJJFS are ouilined in either an 
Administrative Order on Comem or a Ccnsem Decree, both 
of which are enforceable in court. If negotiations do not 
result in an order or a decree, EPA may use Trust Fund 
monies to perform the RIIFS and seek reimbursement for its 
COstS. 

Nqotiations for the RD/RA 

Where a special notice is used. the moratorium for RD/RA 
may be extended to a total of 120 days. Tbe terms of the 
agreement to conduct the RD/RA are outlined ill a Consent 
Decree, which all panics sign and is em:red in cowt. If ne
gotiations do not result in a scmemem. EPA may conduct the 
remedial activity using Trust Fund monies, and sue forreim· 
burscment of its com with the assistance of the Deparanem 
of Justice (DOJ). Or EPA may issue a unUuc:ml adminisrra.
tive order or direaly file suit to force the PRPs to condua tbe 
remedial activity. 

1be infomwion used by EPA to select I remedy 111 site 
must be made available to the public. 1'1lis infonnltion, in
cluding public comments. is compiled ml maintained in the 
administrative record files. Tbe admtnisrmive record 
serves two main purposes. First. it emures m opportunity 
for public involvement in the selection of a remedy at a site. 
second. it provides a basis for judicial ~w of the 
selection. 

TOOLS FOR ENFORCEMENT 

1n addidon to ()11t11mna 1be p1T1CCC1um tor me enrorc:emem 
process, CERa..A .pnMda IOOll ma ue dCliped to help 
EPA acbieve settlefnma The CER'1A leldemenr aulbori· 
ties may be used by EPA ID fbar nqadlliom widl PRPs 
instead of takin& them 1D c:oan. EPA bellevel dlll PRPs 
should be involved earty ill the SuperfuDd pmcca a a site. 
It is in the best imerat of PRPs to nepxille with EPA md to 
conduct the IUJFS, IS tbil CID keep the procca llDoodl and 
COS1S can be c:omrolled. EPA actively promoca sememems 
witb PRPs using tools in SARA and ii cuuh•uiq to wort 
toWards improvemems in die senJement pracea itself. 
These new SARA tools include. but ue not llmiled to: 
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CERa..A aumorizes tbe use of "mixed funding... In mixed 
fundina, settling PRPs and EPA share the com of the re· 
sponse action and EPA pursues viable non-semen for the 
COSIS EPA incurred. 'lb.rough guidance. EPA discusses the 
use of thn:e typeS of mixed fundina. m:mgemems. These are 
"pn:ambOrization," where the PRPs conduct the remedial 
aaion and EPA ap-ees to reimburse the PRPs for a portion 
of their response c:osu "casb-ows," where PRPs pay for a 
ponion of me remedit" cosrs and EPA conducts the work; 
and "mixed wort." ~ · nere EPA and PRPs both agree to 

c:ondua and finance d• ·creie poniom of a remedial action. 
EPA prefen a "preawborizcd" mixed·funding agreement. 
where PRPs conduct the WOik. 

EPA encourages me use of mixed funding to promote 
sea1emem and site remediation. but will continue to seek 
100 pen=u of response costs from PRPs where possible. 
Use of mixed funding docs not change EP A's approach U> de· 
terminin& liability. PRPs may be held jointly and severally 
liable and EPA will seek to recover EPA's mixed funding 
share from non-seaUna PRPs whenever poaiblc. 

J2l Mlnimg Settlements 

~ mhimia 9CulemenU are smaller agreements separate 
fram the 1arpr seulemem for the chosen remedy. Under" 
minjmja sealemems. relmively small conuibwors of waste 
to a site, or cenain "innocent" landownen, may resolve their 
liability. Innocem landowners are parties who bought prop
erty wilbout Jcnowina that it was used for hazardous waste 
hmdltna Or EPA may enter into z minjmjs settlement 
apeemems witb a party where the sealement includes only 
a minor portion of the response com and when the amount 
of wasae rcpresems a relalively minor amount and is not 
bilhly toD:, compared to other hazardous substances at the 
fldlicy. ~mtmmia seuJemems also may be used where the 
PRP ii a site owner who did not =mduct or permit waste 
mmapmem or comribWe to die releue of hazardous su~ 
mnc:es ~ mhJimi1 lettlcmems are typically Uled in con. 
juncdon wttb mvenam not to sue qreeme1111 These aar=
mcms aenmJly will be in die form of ldministralive orders 
on tome1111Dd are availabJe for public comment. 

Co"°8DU Not To Sue 

A cavemm not 10 sue may be used U> limit the praeni and 
tmwe liability of PRPs.. 1bus encouragin& them to reach a 
senlemem early. However, agreemerus generally include 
"reopcners" that would allow EPA to bold oanies liable fo~ 



conditiom unknown at tbe time of seulc:mem or for new in
formation indicarina that me remedial action is not procec
tive of human beallb md me envinmmem. In same cases, 
such as " mjnimj;s seulcmcms. releases may be gramed 
without reopenen. Covmams not to sue are likely to be 
used only in insUnces where the negotiating PRP is respon
sible for only a very small portion of a site. and, therefore. 
EPA is assured that any~ problems with the site are not 
likely to be the result of that PRP's comribution 

Non-bindJni AUoc:adons of Responsibility (NBAR) 

NBAR is a process for EPA to propose a way for PRPs to 
allocate com among lhemselves. EPA may decide to 
pre~ an NBAR when the Agency determines this alloca.
tion is li.lcely 10 promote settlemem. An NB~ does not bind 
the govemmeru or PR.Ps and cannot be admiaed as evidence 
or reviewed in any judicial proceeding, including citizen 
suits. Since each PRP may be be1d liable for the entire cost 
of response. regardless of the siz.e of its contribution to a site, 
knowing EPA· s proposed allocation scheme may encouraae 
the PRPs to settle out of court ramerthan Nil the risk ofbcing 
held fully responsible. 

STATE PARTICIPATION 

The Superfund program allows for and encourages Stare 
participltion in enforcemem activities. First. EPA is re
quired to notify the Stare of negoaations with PRPs and· 
provide the oppommity for the Stare 1D panicipate. Stales 
may ~ a party to any seulcment in wbich they participate. 
In addition. EPA is authorized to provide funds to StateS to 
allow State· panicipalion in enforcement activities and to 
finance cenain Stare-lead enfcm:emem actions. 

FOR MORE INFORMATION: 

PUBLIC PARTICD'ATION/COMMUNrrY 
RELATIONS 

EPA policy and the Superfund law establish a strong pro
gram of public participation in the decision-making process 
at both Fund-lead and enforcement sites. The procedures 
and policy for public participation at enforcement sit.CS are 
basically rhe same as for non-enfo~em sites. This fact 
sheet is limited to those special differences in community 
relations wbm tbe Agency is negotiating with or pursuing 
litigation against PR.Ps. 1'be comaa listed below has nu
merous fact sheets on the Superfund program, including a 
faa sheet on Public lnvolvcmcm. 

Community relatiom at enforcement-lead sites may differ 
from comnumity relations activities at Fund-lead sites 
beC2.Use negotiations between EPA. 001 and PR.Ps gener
ally focus on the issue of liability. The negotiation process. 
thus, requires that some information be kept confidential 
and is not usually open to the public. 

When these discussions deal with new technical informa
tioo tbal cbanges or modific:s remedial decisiom. this infor
DWion will be doc:umen£ed and placed in me administrative 
record files. This process provides the public with critical 
in!omwion and enables the Agency to move quickly to
wards seulement. Information on enforcement strategy; 
details oftbe negotiations, such as the behavior. anitudes, or 
legal positions of responsible parties: and evider:ice or anor
ney work product material developed during negotiations, 
must remain confidemial. 
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Attachment 

AFFIDAVIT O!' SERVICE 

UNITED S'!n'IES EN\.'1:RONMENT'n.:. PROTECTION AGEUCY 

I hersby certify that beinq a rarson over 18 years of age, I .served 

a copy of the attached su.bpoenc.: 

(check one) ( in person 

by registered mail 

by leavinq the copy at the principal place of 
business, which is, 

) by other method: 

on the person named on the subpoena on 
[date] 

signature of 
server 

name of server 

title 



Attachmenf" 

IN THE 19.Tl'ER O!': 

UNITED ST1\TES DISTRICT COURT 

FOR Th9E _DISTRICT OF __ 

UN .. T!:D STATES of ~IO., Petitioner 

) 
) 

) 
) 
) 
) 

v. 

Respondent ) 
) 

~-----------------------------------------------> 

MISC. NO. 

PETITION !'OR ENFORCEMENT O!' 1'N ADMINISTRATIVE SUBPO~ 
ISSUED BY THE ENVIRONMENTAL PROTECTION AGENCY 

The United States of America, through the Attorney General, 

and at the request of the Regional ~nistrator, ~~itod States 

Environmental Protection Agency <~> Rt1<1ion _, hereby petitions 

the Court for an Order to Show cause why the Respondent should not 

be ordered to comply forthwith with the administrative su.bpoena 

previously served upon hill.. 

In support of this Petition, the Petitioner alleqes as 

follows: 

l. '!he Court haa jurisdiction over this matter pursuant to 

28 u.s.c. 111331and13.&S, and 42 u.s.c. S9622(e)(3)(B) of the 

compreha.ift Environa,ental Response, Compensation, and Liability 

Act of 1980, u amended. 

2. -------• the Reqional Administrator of Region _ 

of the EPA , [city], [state] has requested that the Attorney 

General commence this action. 



3 

[8. By letter dated ~~~~~-' Petitioner denied 

Respondent's request and reaffirmed the subpoena date 

Petitioner's letter is attached as Exhibit o.] 

9. On , the return date specified in the subpoena, 

[~qspondent failed to appc:.: to testify; failed to answer certain 

questions put to him; failed to provide the information requested 

by subpoena.] [Note: Where a Respondent has failed to answer 

specific questions, or has not provided certain documents, those 

questions or documents should be specified.] 

WHEREFORE, the Petitioner respectfully prays that: 

l. This Court enter an Order to Show cause directed to the 

Respondent , ordering the Re.spondant: 

<a> to appear expeditiously and Show cause why the 

subpoena should not be enforced against him, and 

Cb) to file expeditiously a written response to the 

alleqations in th• Petition by a date certain. 

2. This Court enter an Order at the conclusion of these 

proceedings ~orcing the EPA subpoena and requiring the Respondent 

to comply fUl.ly with th• terms of the EPA subpoena. 

3. !!Id.a Court render such other and further relief as is 

just and Jiioper. 

Dated: Respectfully submitted, 

Attorney tor 
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3. 'rhe Respondent, ~~~~~~· is (short description, 

e.g. "former owner of a wast~ t·ransporting and disposal business." 

Be sure to identify as an owner or corporation.] 

4. Section l22(e)(3)(B) of CERCI.A, as amended, 42 u.s.c. 
9622Ce)(3)(B), grants the President the authority to issue 

administrative subpoenas to gather information necessary to 

implement 5122 (Settlements). Such information includes, 

inter ill,a, the nature and extent of contamination at the site, 

possible remedies and the identities of potentially responsible 

parties. 

5. The. President deleqated the authority to issue 

administrative subpo~ under CERCLA to the Administrator of the 

EPA on January 23,_ 1987 by Executive Order l2S80 (52 Fed. Reg. 

2923, January 29, ·1987). This authority was, in turn, delegated 

from the 1\dministrator to the Regional ~inistra~ors by Delegation 

14-6, •Inspections, Sampling, Information Gathering, sur-~enas and 

Entry for Response,• signed September 13, 1987. (Attache._, 

6. In conjunction with the investigation at [site], and 

purauant to Sl22Ce)C3JCB> of CERCLA, as amended, 42 u.s.c. 

9622(e)(3)(B), Petitioner issued an administrative subpoena on 

(date], d.ti"8Ctin9 the Respondent to [provide certain information.] 

The s\ll)pc)ena is attached and incorporated here!.n as Exhibit A. AA 

affidavit of service is attached as Exhibit B. 

[ 7. By letter dated _____ , Respondent requested 

Petitioner to extend the return date of the subpoena. RespondeM"' s 

letter is attach'ed as Exhibit C.] 
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OS'WER # 9835.6 

UNITEO STATES ENVIRONMENTAL. PROTECTION AGENCY 

NOV I 7 1988 

MEMORNIDUH 

SUBJECT: Guidance on Premiwn Pa~ents in CERCLA Settlements 

FROM: Th~s-L ... Ad~s ~}°i--~ '\_-
Assistant Administrator fdr Enforcement 

and ~omp~ Monitoring 

J. fut~,...."Por r 
Assistant Administrator for Solid Waste 

and Emergency Response 

TO: Regionar Administrators 
Regional Counsels 
Regional Waste Management Division Directors 

I. BACKGROUND NID PURPOSE. 

1'.ttempts to reach settlements under the Comprehensive 

Envirorunental Response, Compensation, and Liability Act 

(CERCLA), 42 u.s.c. SS960l et seg., as amended by the 

Superfund 1'mendments and Reauthorization Act (51\RA.l of 1986, 

Pub. L. No. 99-499, pose difficult problems for both the 

re9ulated community and the Agency. Potentially responsible 

~arties (PRPs> are often reluctant to settle hazardous waste 

enforcement cases because future cleanup costs are unkno1m; 

they seek broad covenants not to sue in an effort to provide 

a final determination of the .extent of their liability. 

EPA, on the other hand, ls reluctant to asswne the risk that 

furtl1er site remediation will be required follo...,.ing 
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completion of the work contemplated in the settlement 

agreement or ~hat the cost estimate is inaccurate. 

One way to address these obstacles to settlement is for 

EPA to require, in appropriate situations, a "premium 

payment" from PRPs in exchange for the Agency assuming 

future remediation and financial risks. The term "premium 

payment" refers to a risk apportionment device, similar to 

an insurance premium, under which the risk taken by the 

government for providing PRPs with a release from liability 

not usually available <e.g., a covenant not to sue without 

the usual "reopeners" or a covenant not to sue for certain 

types of cost overruns) is offset by a payment in excess of 

the cost projected to complete the remedy. The premium 

should be sufficient to compensate EPA for taking the risks 

associated with the following types of contingent future 

costs: Cl) cost overruns when the selected remedy costs 

more to complete than estimated; and (2) additional costs 

when more remedial work is required because the serected 

remedy is not adequately protective of human health and the 

environment.l 

Th• purpose of this memorandum is to provide guidance 

on the use of premium payments in CERCLA settlements. It 

l As discussed in section IV, infra, "Timing of 
Premium Payment Set~~ements," premium payment settlements 
will not usually occur until after the remedy has been 
selected. Thus, the permanence of the remedy chosen will 
not be affected by the .existence of a premium payment and 
such settlements are not considered to be inconsistent with 
Section l22(C)(l) of CERCLA. 
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describes the key features of a premium payment settlement, 

considerations regarding timing of the settlement, and the 

factors to be considered in deciding if a premium should be 

accepted. Settlements with de minimis parties, as 

authorized by section 122(g)(l)(A) of CERCLA, will usually 

include a premium payment if the de minimis parties seek a 

complete release from future liability. Use of premium 

payments in such settlements is discussed in the Agency's 

"Interim Guidance on Settlements with De Minimis Waste 

Contributors under Section lZZ(g) of 51'.RA," 52 Fed. Reg. 

24333 (June 30, 1987). 

II. THE PRtMIUM PA,YMtNT CONCEPT 

A. Premiwns pesigned to Address Future Liability 

section l2Z(f)(ll of CERCLA authorizes EPA in certain 

circumstances to. provide .to PRPs covenants not to sue for 

liability, including future liability, resulting from a 

release or a threatened release of a hazardous substance 

addressed by a remedial action.2 Typically, settlements3 in 

which PRPs reimburse EPA for past costs and future oversight 

costs and undertake performance of the remedy include 

covenants not to sue for past costs and for present 

2 This authority is discretionary, but in two 
circumstances, specified in section l22(f)(2), EPA must 
~rant a covenant not to sue ·for future liability if the PRP 
qualifies under Section 122(f)(l). 

3 SAR1\ adopted in large part guidance on settlements 
~et forth in the ~gency's "Interim CERCIJ\ Settlement 
Policy," so Fed. Re9. 5034 <Feb. 5, 1985). 



4 

liabilities <e.9., construction of the remedy>. They may 

also include covenants not to sue for future liability,4 

usually with certain exception . .S (_i.e., reopeners>. Under 

Section l22Cf) (3), covenants not to sue for future liability 

may not take effect until EPA certifies that the remedial 

action is complete. 

As to future liability, section l22Cfl (6) provides that 

in most situations, a covenant not to sue for future 

liability must include a "reopener" that allows EPA to 

pursue the settling PRPs concerning conditions that were 

unknown at the time EPA certified that the remedial action 

was complete. Agency policy also requires that settlements 

include a reopener to the covenant for future liability 

where new information reveals that the remedy is not 

protective of human health and the environment.s 

4 In Section l22(f)1l) of CERCI.1\, Congress authorizes 
EPA to issue covenants not to sue for both present liability 
and future liability. _In the context ot coven~ts not to 
sue involving remedial action, "EPA interprets present 
liability as a responsible party's obligation to pay those 
response costs already incurred by the United States related 
to a site and to complete those remedial activities set 
forth in the Record of Decision for that site. Future 
liability refers to a responsible party's obliqation to 
perform any additional response activities at the site which 
are necessary to protect public health and the environment." 
~ EPA's •Interim Guidance on covenants Not to sue Under 
section l22(f) of S1'RA," 52 FeO. Reg. 28038, 28040 (July 27, 
1987). 

5 IJ1. 
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Under Section 122(f)(6), the Agency may exclude the 

"unknown conditions" reopener from the covenant not to sue 

for future liability if EPA determines that "extraordinary 

circumstances" exist.6 For purposes of this memorandum, the 

"unknown conditions" and the "new information" reopeners 

will be treated together. In determining whether 

extraordinary circumstances exist, each case should be 

evaluated using the various factors specified in Section 

6 However, under Section 122(f)(6)(B), even if 
extraordinary circumstances exist, the unknown conditions 
reopener may not be waived if the settlement does not 
othervise provide reasonable assurance that public health 
and the environment will be protected from any future 
releases. 
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122(fl (6) (BJ. 7 The premium payment itself should be 

considered in the analysis as .well. 

If extraordinary circumstances exist, the Agency may 

waive the reopeners to the covenant not to sue for future 

liability in a premium payment settlement. Given the broad 

scope of the factors to be evaluated, the inclusion of a 

premium payment in a settlement cannot be the sole, or even 

the predominant, determinant of extraordinary circumstances. 

The presence of a premium should be one of several factors 

which, when taken together, lead the Agency to conclude that 

7 Section l22(f)(6) refers to both the factors 
specified in section l22(f)(4) and additional factors that 
reiterate the guidance set forth in the Interim CERCLA 
Settlement Policy. The additional factors relate to the 
volume and character of the substances at the site; to risks 
associated with the strength of the go~ernment's case on 
linbility, ability to pay, precedential value, and 
inequities and agg-ravatin9 considerations; and a-190 to 
public interest considerations. The factors specified in 
section l2~(f)(4) relate prrmarily to the nature of the 
remedy. They include: 

a. The effectiveness and reliability of the remedy, in 
light of the other alternative remedies considered for the 
facility concerned. 

b. The nature of the risks remaining at the facility. 
c. The extent to which performance standards are 

included in the order or decree. 
d. The extent to which the response action provides a 

complete remedy for the facility, including a reduction in 
the hazardous nature of the substances at the faci l·i ty. 

e. The extent to which the teclmoloqy used in the 
response action is demonstrated to be effective. 

t·. Whether the superfund or other sources of funding 
would be available for any a~ditional remedial actions that 
might eventually be necessary at the facility. 

9. Whether the remedial action will be carried out, in 
whole or in significant part, by the res_ponsible parties 
themselves. 

What constitutes e~traordinary circumstances must be 
ba~ed on the facts of each case. 
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the circumstances and terms of the settlement warrant the 

granting of a covenant not to sue without reopeners.8 

B. Premiums Designed to Address Cost Overruns 

In a settlement in which the PRPs agree to reim~urse 

the government for cleanup costs associated with present 

liability, the issue of how to calculate as yet uncertain 

costs associated with the anticipated remedy must be 

addressed. Generally, the government desires that PRPs 

finance all response costs, and thus PRPs must await the 

completion of the remedial action before the extent of their 

present liability is established. However, if the PRPs 

would prefer to firmly establish the "price taq" for present 

liability before cleanup is completed, one option is to 

require PRPs to provide funds believed to be sufficient to 

cover projected cleanup costs, plus a premium to protect 

against cost overruns. ~lthough the government as a matter 

of course seeks to avoid assuming risks associated with the 

uncertainties of cost projections, the payment of. 

appropriate cost .overrun premiums should ensure that, 

viewing the cost recovery program as a whole, the governmeut 

,.is protected against those uncertainties. Settlements which 

include a premium for present liability, including cost 

8 In certain situations, EPA may reach settlements 
where extraordinary circumstances exist without requiring~ 
premium payment. For example, EPA may exclude the Wlknown 
conditions reopener without a premium payment in a 
settlement with a PRP who has invoked the protection of 
Cha~t.er 7 bankruptcy laws. 
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overruns premiums, may be appropriate, but the traditional 

reopeners would be applied to future liability in such 

settlements. 

III. AMOUNT OF THE PREMIUM PAYMENT 

As noted above, premiwn payments may se:ve two purposes 

to provide funds to protect public health and the 

environment in the event that additional response work will 

be needed at the site or to protect against the risk that 

site remediation cost overruns may occur. In evaluating the 

offer, EPA must determine whether the amount of the premium 

is adequate given the risks assumed. The factors specified 

in Sections l22(f)(4) and l22(f)(6) of CERCLA, used to 

~etermine if extraordinary circumstances exist, should also 

be considered in de~ermining the amount of the premium 

payment. The factors specified in Section 122Cf)(4) that 

relate to the effectiveness, reliability, and permanence of 

the remedy are particularly important in determining the 

likelihood that additional response work may be necessary 

and the associated possible costs. 

A. Future Lia};)ility Premiums 

Despite best efforts by the Agency or PRPs to design 

and implement a satisfactory remedy, future problems may 

arise at the site due to remedy failure or mistaken 

assumptions about the effectiveness of the remedy. !n 

addition, the discovery of new information about sitd 

conditions or new scientific determinations regarding what 
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levels of contaminants present a risk to humans or to the 

environment may make additional work necessary. One way 

such new information may beco~e available is through the 

Sec.tion l2l(c) five year review EPA is required to conduct 

for all remedial actions at sites where hazardous substances 

remain. 

In determining the amount of a "future liability" 

premium, two general factors should be considered: the 

likelihood that future remediation will be required and the 

cost of such remediation. The resulting premium could be a 

percentage of the total estimated cost of the remedy. 

1. The likelihood that further remediation will l2e 

required: The need for further work may depend on the 

etfectiveness·and reliability of the remedy. Factors such 

as whether the remedy selected has been demonstrated to be 

effective under similar conditions at other sites, whether 

the remedy selected involves treatment or incineration as 

opposed to containment, whether the settlement agreement 

includes specified performance standards, or the extent to 

which the remedy provides a comprehensive solution to site 

contamination, all bear on the level of the premium. 

The risk that further work will be required also 

depends on the extent .to which all relevant environmental 

conditions have been discovered and evaluated. For P.xample, 

additional information about ·relevant conditions developed 
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during the remedial design phase may enhance the Agency's 

confidence in the selected remedy. 

In addition, the time neces.sary to complete the remedy 

may a.ffect the risk of further co itamination occurring. For 

example, if a lonq period of tem~orary storage will precede 

disposal or treatment, the premium should be calculated so 

as to protect against releases during storaqe. 

2. The cost of further remediation: ~y premium 

payment must be based in part on an estimate of the cost of 

conductin9 additional remedial work should the chosen remedy 

fail to abate the hazards posed by the site. EP~'s estimate 

should be based on a site-specific estimate of the most 

proba.ble costs of the additional response act"ion. Where the 

estimated cost of replacing, repairing, or otherwise 

supplementing the remedy is very high, the 9overnment should 

either retain the right to P.Ursue the settling PRPs for 

additional work or costs, or require a premium payment 

commensurate with the cost and the risk that future 

.remediation will be necessary. 

B. cost Dyerrun Premiums 

The Agency also recognizes the possibility that a 

selected remedial action will cost more than originally 

estimated because, for example, Cl> the cost estimate was 

inaccurate or < 2) estimates concerning the amc•.".llt or type of 

material to be treated or the length of time far treatment 
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were inaccurate.9 EPA can guard against these cost overruns 

by reserving the righ'- to see.k reimbursement for any 

overruns or by requiring an up-front payment of a "cost 

overruns" premium. The amount of the premium should be 

based on the reliability of the Agency's cost estimate, 

taking into account such factors as the length of time 

needed to complete the remedy and any historical data on 

instances where actual costs of site remediation exceeded 

projected costs. The premium could be a percentage of the 

estimated cost of the remedy based on the risk of such cost 

overruns. 

C. Settlement bJ»ount 

In oetermining the total settlement amount, the premium 

payment must be added to the total response cosi.s. This 

base amount to which the ~remium is added should include 

past costs, indirect costs, prejudgment interest, the 

estimated cost of the remedy (unless performed by PRPsl, 

oversight costs, operation and maintenance costs,·and 

technical a~sistance grants. The total settlement amount 

would be the base amount plus the premium. Generally, the 

settlement agreement should specify which portion ot the 

premium payment is allocated to present liability and which 

portion to future liability. 

9 If estimates concerning the amount or type of 
material to be treated were inaccurate because of unknown 
conditions or new information, the resulting additional 
co~ts would be considered part of the responsible party's 
future liability. 



12 

IV. TIMING OF PRt;MIUM PAYMENT SETTL£.M£NTS 

The Agency usually should not consider a premium 

payment settlement unless it has adequate information about 

the idP~tity, waste contributions, and viability of PRPs for 

the sire concerned, and about the costs of remediating site 

contamination. The Agency develops information about PRPs 

through PRP searches, the remedial investigation and 

feasibility study CRI/FS), and information-gathering 

activities under sections l04(e) and lZZCe> of C£RCLA and 

section 3007 of the Resource Conservation and Recovery Act. 

A Nonbinding Preliminary Allocation of Responsibility 

<NBAR>, authorized by Section l22(e)(3) of CERCU, if 

prepared, may also provide significant information for 

evaluating a premium payment settlement.io 

Premium payment settlements should not be.pursued until 

the Agency is able to determine the likely remedial action 

and estimate, with a reasonable degree of .co.nfidence, the 

total cost of cleaning up the site, including oversight and 

operation and maintenance. The Agency usually will arrive 

at thi's level of confidence only after the RI/FS and a 

10 ~. EPA's "Interim Guidelines for Preparing 
Nonbinding Preliminary Allocations of Responsibility 
(NBAR>," 52 Fed. Reg. 19919 (May 28, 1987). section 
l22(e)(3) of CtRCLA authorizes EPA, at its discretion, to 
prepare an NBAR which alloca~es 100 percent of response 
costs among PRPs in order to promote and expedite settlements. 
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Record of Decision (ROD) have been completed.ll A premium 

payment settlement could be considered earlier if the Agency 

is relatively confident of i.ts abil-ity to estimate future 

response costs, and the premium payment amount reflects the 

in~reased level of uncertainty.12 

v. USE or THE PREMIUM 

Normally, premium payments will be made to the 

Hazardous Substances Superfund. The Agency is exploring the 

circumstances under which it may be appropriate for 

~ettling PRPs to establish site-specific trust fund or 

escrow accounts. Further guidance on this issue will be 

provided by separate memorandum. 

If the costs of the remedy exceed the recovery from 

settling PRPs (including th.e premium>, E.P1\ will generally 

seek to recover remaining costs from other PRPs~ The Agency 

may also approve comprehensive settlements in which certain 

PRPs pay a premium to other PRPs who, in exchange~ agree to 

accept the responsibility·of those premium-paying PRPs 

regarding site lial:>ility, including any possible future 

liability. 

11 Timing considerations for settlements with ~ 
minimis PRPs are discussed in greater detail in EPA's 
"Interim Guidance on Settlements with De Minimis Waste 
contributors Under section ~22(g) of s~," 52 Fed. Reg. 
24333 (June 30, 1987). 

12 Early premium p_ayment settlements may also be 
appropriate in exceptional cases, such as where bankruptcy 
exists. 
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Normally, both the base amount and the premium will 

reduce the government's claim for costs associated with 

~~rformance of the remedy. However, in settlements 

involving a premium for future liability, EPA may segregate 

the portion of the premium paid for future liability. In 

certain cases, EPA may determine that it is appropriate to 

require PRPs to set aside the premium in a site-specific 

account established by the PRPs for use if the remedy fails. 

If such an account is established, future liability premiums 

would not reduce the amount owed by subsequent settlers or 

non-settlors for present liability (i.e., the present 

remedy>. Rather, premiums for future liability will only 

reduce subsequent settlers' or non-settlers' future 

liability when and if additional cleanup is required to 

protect public health or the environment. Until then, the 

government will not have accepted the premium p~yment.13 

Premium payments may be particularly useful in mixed 

funding or mixed work situations. For example, EPA may 

require a premium payment from PRPs to protect against cost 

overruns and remedy failure for EP~'s portion of the work in 

a mixed funding or mixed work site.14 

13 The settlement agreement also should specify how 
the premium payment is to be distributed if it is not used 
for remedial·activities. 

14 Where a de minimis ·settlement precedes a mixed 
fundin~ agreement, any premium payment obtained from~ 
minimis parties would reduce the share to be contributed by 
the Fund as part of the subsequent settlement. 
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VI. PUBPOSES AND USE OF TttIS HEMORl\NPtJM 

This memorandum and any internal procedures adopted for 

its implementation, are intended solely as guidance for 

employees of the u. s. Environmental Protection Agency. 

They do not constitute rulemaking or final action by the 

Agency and may not be relied upon to create a right or a 

benefit, substantive or procedural, enforceable at law or in 

equity, by any person. The Agency may take action at 

variance with this memorandum or its internal implementing 

procedures. 
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HEMOBANPUM 
SUBJECT: 

FROM: 

TO: 

Initiation of PRP-tinanced Remedial Desiqn in Advance 
of c~~nt D~~· Entry 

J. W~on~r 
Aaaistant Administrator tor 
Solid Waste an~ Emerqency Response 

Thomas L. Adams, Jr. '~ C 
Assistant Administrator tor 
Enforcement and Compliance Monitorinq 

Regional Administrators 

This memorandua addr• .. •• a process for axpaditinq the 
initiation of rasponae work by potentially responsible parties 
{PRP•) at sit•• where aqreaments with PRPa have bean reached and 
where PRP• will aqr .. to begin r .. edial design work promptly, but 
where a consent deer•• has not yet been entered by th• court. 

For PRP-f inaneed remedial desic;n/remedial action (RD/RA) 
activities, the initiation of response work, includinq the 
remedial desic;n, has historically been dependent on the entry of 
a eons~t deer••· Thi• usually means a delay of at least several 
montha between the time aqraement i• reached and when the consent 
deer .. is entered and work actually begins. Delays in initiatinq 
remedial duigna and consequently rnedial actions, are 
inconsiatent with EPA'• effort to expeditiously reaediate sites 
and meat the statutory goal for r .. edial action starts. It is 
in the interest of both th• govarnaant and PRP• to beqin work as 
quickly as poasil>la. 

EPA'• strateqy is to encouraqa PRPs to aqrea to settlements 
wherein engineering deaic;n work can proceed upon the lodqinq of a 
consent decree by EPA, or where litiqation i• already pending, 
upon execution of a stipulation. Where PRP• have aqreed to early 
initiation of a remedial design and a complaint has not been 
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tiled prior to th• lodqinq ot a consent decree, the proposed 
consent decree should provide tor conduct of the remedial design 
upon lodging. The consent decree should specify the obliqations 
regarding desiqn that start upon· lodqing. In addition, the 
consent decree should clarity that, following entry ot the 
consent decree, these obligations concerning remedial desiqn bre 
subject to enforcement (including stipulated penalties) pursu:nt 
to the consent decree retroactive to lodging. Where a complajnt 
has been tiled, alternatively, a stipulation tor conduct of tl.e 
remedial desiqn may be tiled after th• ROD is siqned, if 
negotiations are sufticiently well along that EPA is confident 
that the PRPs will aqree to commit to conduct th• remedy. Such a 
stipulation should include schedules and be enforceable by the 
court. 1 The stipulation should specify that the obligations 
thereunder shall be obliqatory until expressly superceded by any 
subsequently entered consent decree. Another way which is lass 
preferred, but may be used to accomplish this same goal where 
PRPs have aqreed to early initiation of a remedial deaiqn, is tor 
EPA to issue an administrative order solely for the remedial 
desiqn, leavinc; th4' remaininc; portions of the remedial action tor 
a consent decree under Section 122 of CERCIA. 2 In determining 
whether to issue an order tor a remedial daaiqn, Raqions should 
consider the preterence tor a complete remedial daaiqn/remedial 
action settlement and whether it is likely that the PRPs will not 
agree to conduct the remedial action. 

EPA recoqnizes that there are limited r~ska in requiring the 
remedial desiqn to baqin prior to the entry of a consent decree. 
First, it is conceivable that th• settlement will not ba agreed 
upon by the parties or ultimately approved by th• court, which 
would require additional expenditures by th• PR.Pa to modify th• 
remedial desiqn. In keeping with th• public's right to review 
consent decrees, the Pes:S1ral Register notice prepared by OOJ 

Ondar ai~ar approach, remedial daaic;n work would not 
have to be delayed pending completion of CDCLA Section 122 ( d) 
procadura8 for public c0111J1ant of propoaed c~naent decrees. 
consistent vith .. tabli•h•d Agency policy, a remedial daaiqn is 
considered to be a raJ10Val action, and thus outside the scope of 
Section 122 (d) (1), which covers proposed ac;r•-enta concerning 
r-•dial action under Section 106. Thua, while th• Agency may 
voluntarily ac;rea to subject th• terms of th• remedial desiqn 
portion of a proposed Section 106 remedial action consent decree 
to the procedures of Section 122(d), there is no legal requirement 
to do so. 

z A Section 106 unilateral administrati va order is not 
subject to Section 12'2 ( d) requirements, so that remedial design 
work could ba9in immediately. 
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A'rl'ACHMENT 

P&E-SET'!'LEMENT REMEDIAL PESIGN STIPQI..A~ION ANO AGBEEP ORQER 

UNITED STATES .DISTRICT COURT 
DISTRICT OF . . . -------

UNITED STATES OF A.MERICA, 

CIVJ:L ACTION 

PLAINTIFF NO. 

v. 

·DEFENDANTS. 

STIPULAnON ANO MjBIED OROQ 

Plaintitf, th• United States of America, ("United States") 
has filed an action under Sections 106 and 107 of th• 
Comprehensive Environmental Response, Compensation, and Liability 
Act, as amended, 42 o.s.c. sac;tion 9606; 9607 et seq., {CERCLA} · 
aqainst , ("S•ttlinq Parties•). 

In order to expedite the co11DDenc .. ent of th• remedial action 
at the site, which is th• subject of th-is action, 
th• United States and the Settling Parties, stipulate as follows: 

[Th• f olloving provision• of the stipulat!on are provided as 
axampl... Th• provision• should be developed on a site-spacif ic 
basis and reviewed for completeness by th• Rac;ion. OSWER 
Directive Ho. 9350.0-4A •suparfund Rmaadial Design and Remedial 
Action Guidance• may be consulted for quidance on steps and 
deliverables. State and/or Regional Rmaadial Project Manaqer 
review requirements should be included as appropriate. Lanquage 
in the stipulation should closely track that used in the workplan 
attached to th• Consent Daer•~ so aa to elj.ainate any possibility 
of inconsistency]. 
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should specify that certain actions are triqqered by, and start 
upon, lodqinq a consent decree or tilinq a stipulation. Since 
th• public will have already had the opportunity to comment on 
the remedy, where th• remedial desiqn is consistent with the 
remedy, no additional comment is required. Comments should, 
therefore, be directed toward the settlement itself and the risk 
of remedial deaiqn :modification is minimal. Second, Reqions 
should ensure that the PRP's remedial desiqn, upon approval by 
EPA, is acceptable for implementation by EPA in the event that 
the PRPs do not aqree to implement the remedial action. 
Notwithstandinq these risks, th• requirement for early initiation 
of remedial desiqn work is important in the context ot all RD/RA 
neqotiations. Lanquaqe requirinq these actions should qo to the 
PRPs as part ot, or alonq with, the draft consent decree at the 
time special notice is issued. A model stipulation is attached. 

The etf ect of this strateqy will be to reduce the time 
involved prior to initiation of on-site response work in those 
cases where PRPs are committed to undertakinq the remedial action 
and willinq to beqin early desiqn. This will further the 
statutory and proqrammatic qoal to facilitate remedial action 
starts. For :more information please contact Brad Wright in OWPE 
at FTS 382-4837 or Janice Line~t in OECM-Waste at FTS 475-8173. 

Attachment 

cc: Directors, Waste Management Division, 
Reqions I, IV, V, VII, VIII 

Directors, Hazardous Waste Management Division, 
Reqions III, VI 

Director, Emergency and Remedial Response Division, 
Region II 

Director, Toxic. and Waste Management Division, Reqion IX 
Director, Hazardous waste Division, Reqion x 
Regional counsels, Reqiona I-X 
superfUnd !ntorce:ment Branch Chiets 
RCRA/CDCLl ORC Branch Chief a 
David Buente, DOJ 



Stipulated by: 

ROGER MARZULLA 
Actinq Assistant Attortey 

General 
Land and Natural Reso~~c•• 

Division 
U.S. Department of Jua~ice 
Washinqton, o.c. 20530 

THOMAS L. ADAMS, JR. 
Assistant Administrator 
tor Enf orc-ent and 

Compliance Monitorinq 
o.s. Environmental Protection 

Aqency 
Washinqton, o.c. 20460 

(REGIONAL AOKINIS'l'RA'l'OR] 
(Reqional Addr•••l 

[ORC ATTORNEY] 

OSYER D1recc1ve Number 9835.4-2A 

[PR.P Ill 
[AddreaaJ 

[PRP 12) 
(Addr•••l 

It i• so ordered this ----- day of -----
19 __ _ 

united stat•• District Judqe 
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Within thirty· (30) days ot the tilinq of this 
stipulation the Settlinq Parties shall retain qualitied 
personnel to prepare detailed plans and specifications 
for implementation of each elemenet ot the selected 
remedy described in the EPA Record ot Decision ("ROD") 
for site dated 

2) Within thirty (30) days·ot the tilinq ot this 
stipulation the Settlinq Partiea shall submit to the 
United States tor its review and approval a detailed 
schedule for the completion of the Remedial Desiqn 
includinq specific milestones for submissions ot plans 
and specifications, set forth in the Workplan, dated 
.,...._., ___ which is attached. [The stipulation should 
include a specific schedule tor the preliminary 30, 60, 
90, and the final 100 percent desiqn completion 
milestones as well as any intermediate submissions that 
the Reqion deems necessary.] 

3) The settlinq Parties shall provide monthly reports to 
the United States in accordance with the schedule 
developed pursuant to paraqraph A.2. above, toqether 
with all backqround data, analys .. and other supportinq 
information tor review and written approval by EPA. In 
the event that the Onited States disapprove• of any 
plan or portion thereof, it shall specify in writinq 

· the reason• why it believes such plan or portion 
thereof does not contorm to the ROD or applicable law 
or requlation includinq the National Oil and Hazardous 
Substances Pollution Continqency Plan ("NCP"), 40 
C.F.R. Part 300. 

B. All plans and specifications shall be consistent with 
applicable requirement• contained in the ROD and in accordance 
with CERCLA and the NCP. 

[It is important .to re-emphasize here that the above provisions 
should be used as a point of departure tor framinq those whicn 
will actually be included in the stipulation. Such a stipulation 
is valid only for Rtmedial Qesiqn work and will be entered into 
by the United Stat .. in con1unc;tion with the lodqinq or 
anticipated lodqinq ot a Consent Decree tor R.D/RA. Actual 
stipulations aad• •h~ld be consistent with thi• definition.] 

c. Th• Parti•• to thi• stipulation acknowledqe that this 
stipulation has been entered into in anticipation of settlement 
and may be affected by a conaent decree expected to be entered 
subsequent to this filinq. The .Parties aqree to comply with the 
terms of this stipulation unl••• the terms of any subsequently 
entered consent decree expressly supersede the terms ot this 
stipulation. 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. D.C. 2°'60 

DEC I 4 19• OSWER DIR. #9841.0 
O~~•CE ::>~ 

SOLIO WASTE ANO EMEllGEP.ICY ll[SIJOP.IS 

MEHOBANOYM 
SUBJECT: 

FROM: 

Interim Strateqy for Enforcement of Title III and 
CERCI..A 1103 Notification Re~quir me_n_t_• __ ~ 

Bruce M. Diamond, Director v 
Off ice of Waste Proqrama En orcement 

TO: Director, Waste Management Oivi•ion 
Reqions IV, V, and VIII 

PURPOSE 

Director, Emerqen~y ' Remedial Response Division 
Reqion II 

Director, Environmental Services Division 
Reqions I and VI 

Director, Hazardous Waste Kanaqement Division 
Region III 

Director, T~xica and Waste Manaqement Division 
Reqion IX 

Director, Hazardous Waste Division 
Reqion X 

Director, Conqrassional ' Interqovernmental Liaison 
Region VII 

Tb• purpoaa ot.thi• aeaorandum is to provide interim 
c;uidanca ooncarnin9 anforceaent of 11302, 303, 304, 311, 312, and 
322 of t1'a ... rvancy Planning and co1111unity Riqht-To-Know Act 
(Title I~·of th• Supertund Amendllanta and Reauthorization Act -
SARA) and th• 1103 notification requir ... nta of the Comprehensive 
Environmental Response, Compensation and Liability Act (CERCLA). 
'l'h• interia strateCJY vill discus• th• following subjects: 

o Enforceaent provisions under Title III (11325.and 326), and 
CERCIA f 1091 

o General priorities tor EPA enforcement; 
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o Enforcement of CERCLA 1103 and Title III 1304; 

Relationship between CERCLA 1103 and Title III §304; 
Th• substance of 1304 reports; 
Identifyinq 1103/1304 violations; 
Priorities; 
Enforcement response;_ 

o Enforcement of 11302, 303, 311, and 312: 

Idantifyinq violators; 
Enforcement response; 

o Enforcement of 1322: 

o coordination; and 

o Oelaqations. 

central to the enforcement of Title III is th• development 
of working relationship• with th• Reqional Preparedness 
Coordinator, the 1313 enforcement contact, the Office of Raqional 
Counsel, enforcement peraonnel fro• other ••dia offices, and most 
importantly, with th• State Emergency Response commissions 
(SERCs) tor each State in the Reqion. Thi• quidance provides a 
framework for implementing th• antorceaent proqraa in th• 
Reqiona. 

STATUTORY STRUCTURE ANO ENFORCEMENT PROVISIONS 

Title III ••tal:>lish•• requirements tor emerqeney planninq at 
the State and local level, and provides .residents and local 
government• with information eoncerninq po~ential chemical 
hazards preaent in their communities. Th• Act i• divided into 
three subtitles. Subtitle A, berqenc:y Planning and 
Notification, e•tabliah•• a framework for local emerqenc:y 
planninq. Subtitle B, Reportinq Requirements, promotes community 
awareneas O'f hazardous chemicals present in the locality. 
Subtitle c, General Provision•, relate• to enforcement, trade 
secret protection, and public availability of information. 

Th• entorc ... nt aections of Subtitle c (132! and 1326) 
authorise ZPA, State and local qovernaenta, and citizens to take 
leqal action a9ainat owners or operator• of facilities vho tail 
to comply with Title III. ·EPA baa adainiatrative and civil 
judicial authority to enforce Title III. Th• United States may 
alao aeek imprisonment and fin•• tor violation• of the 1304 
em•rcJ•ncy notification requ~rement• and violation• of th• 1~22 
trade aecret proviaiona. States, local 9overnmenta and citizens 

2 



OSWER DIR. t9S4l.O 

can take civil judicial actions to enforce aqain•t violators of 
variou• •ections ot the Act. 

For each requirement in Title III, the enforcement 
authorities vary. In some instances, Federal authority is 
primarily administrative, in other instances it is judicial. For 
some, but not all, requirements there is express authority tor 
State and local •uita. For •ome, but not all, requirements there 
are citizen •uita. Also, 1109 of SARA amended CERCLA by 
providinq civil administrative penalties tor violations of 
specified provisions of CERCLA, includinq violations of 1103 
(relatinq to failure to report rel••••• of CERCLA hazardous 
aul::>stances). Section 109 authorizes Claaa I and Class II 
administrative and judicial penalties for violations of 1103. 

Title III enforcement authorities are summarized in Table I 
(next page). Appendix A provides further details on facility 
reportinq requirements and CERCLA 1103/Title III enforcement 
authorities. 

GENERAL PRIORITIES FOR EPA ENFORCEMENT 

Th• Oftic• of Solid Waste and Emerqency Response (OSWER) and 
the Off ice ot Pesticides and Toxic Substances (OPTS) share 
responsibility for developinq th• strat•<JY tor Title III 
enforcement. Within OSWZR, the Office ot Waste Proqrams 
Enforcement (OWPE) i• responsible tor developinq the entorcement 
strateqy for 11302 and 303 (EJDerqency Planninq), 1304 (Emergency 
Notification), 1311 (Material Safety Data Sheet (MSOS) 
Sul::>missions), and 1312 (Em•_rqency and Hazardous Inventory 
Submissions). OP'l'S issued a compliance monitorinq atrateqy tor 
1313 on July 15, 1918. Section 313 enforcement will not be 
discussed in detail in this interi• strate<JY. 

With th• notable exception ot 1313, Conqr••• i~tended that 
implementation of Title III be mainly a State and lOc::al tunc~ion. 
Th• Title III enforc .. ent strateqy acknowledges that EPA, States, 
local governaents and citizens share responsibility tor entorcinq 
Title III. TWO approach•• are planned for enforcinq 11302-312. 
First, EPA vill initiate enforcement actions aqain•t owners and 
operatora Vbo fail to provide emerqency notice attar a rel•••• as 
required under 1304. In developing th••• cases, !PA will 
coordinate vith the SERC• and Local Emerqency Planninq Committees 
(LEPC•) to aacartain the faciliti••' compliance with other 
aectiona of th• Act. second, Reqional enforcement personnel will 
develop enf orce.ent contact• in al~ th• SERCs to coordinate 
activiti•• for enforcament of violation• of the planninq 
provisions (11302-303) and the community r19ht-to-know reporting 

3 
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APPENDIX A. Summary ot Requirements and Enforcement Authoritie• 

A. section• 302 and 303. Section 302(c) requires the owner or 
operator of a facility at which an extremely hazardous substance 
(EHS) i• preaent in an amount •~ceeding ita threshold planninq 
quantity (TPQ) to notify the State Ellerqency Re1ponae Commission 
(SERC) by May 17, 1987, that th• facility i• aubject to Title 
III. Section 303(d) requires owner/operator• of faciliti•• 
requlated under 1302 to notify th• Local Emergency Planninq 
Committee (LEPC) of a facility representative to participate in 
the planning proc•••· Thi• notification •hould have occurred no 
more than 30 days after th• LEPC wa• ••tabli•h•d (or no later 
than September 17, 1987). Section 303(d)(3) require• the 
facility to •upply promptly information upon request by the LEPC. 

Section 325(a) authorize• the Administrator to order owners 
or operators of facilities to comply ~ith 11302 and 303. Th• 
local U.S. di1trict court ha• jurisdiction to enforce the order 
and impo•• a penalty. Under 1326, State and local qovernment.a 
can bring civil action aqain•t an owner or operator tor 
violation• of 1302(c); SERC• and LEPC• can bring a civil action 
tor violations of 1303(d). For S~ate and local suit• under 1326, 
the U.S. district court for th• juriadiction in which the alleqed 
violation occurred has authority to impose civil penalti•• 
provided by the atatute. 

Penalty: Violation• of 11302 and 303 •ubject th• violator 
to civil penalties of not more than $25,000 for each day th• 
violation or failure to comply with th• order continues. 

B. Section 304. Section 3~4 requires owners or operator• ot a 
facility at which there ha• been a releaae of an EHS or CERCLA 
hazardou• sul:»atance in an amount qreater than or equal to it• 
raporta}:)le quantity (RQ), to illmediately notify th• SERCs and 
LEPC• of all Stat•• and diatricta likely to be affected. .rgr 
relea••• of EHS• or CERCIA hazardou• aubstancea without a 
de•iqnated reporta))le quantity, a rel•••• of one pound or more 
triqqara th• notification requirement. For rel••••• of CERCIA 
hazardoua aubatancea, notification au•t alao be qiven to th• 
National ... pon•e Center (NRC). 

c:Dc;t.A 11Q3. 'l'b• Act require• th• person in charqe of a 
v••••l or facility to notify th• NRC immediately when there i• a 
releaae of a CERCI.A hazardoua aul:>atance in an ·amount qreater than 
or equal to ita RQ. ror hazardous aubatanc•• without a . 
deaiqnatad RQ, a rel•••• of one pound or more tri99ara th• notice 
requirement. 

l 
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Th• CZRCIA 1109 and Title III 1325 enforcement provisions 
for em•rfl•ncy notification are very similar. Both establish 
administrative pe.nalties and th• authority to brinq actions 
judicially to aaaeas penalties for non-notification. Both CERCLA 
and Title III also provide criminal fines for knowinqly failing 
to provide.notice or providinq false or misleadinq information. 
Section 326(a) of Title III authorizes·any citizen to file a 
civil action in the o.s. district court for failure to submit a 
follow up report on a release required to be reported to State 
and local official• under f304(c). State and local qovernments 
may brinq civil action under th• citizen suit provision• for 1304 
violations.l 

Penalties; Under Title III 1325 and CERCIA 1109, Class I 
administrative penalty of not more than $25,000 per violation and 
Claas II administrative penalty of not more than $25,000 per 
violation per day may be assessed. Penalties also may be 
assessed judicially. In the case of subsequent violations, 
penalties of up to $75,000 for each day a violation continues may 
be aasessed. Any person who knowinqly tail• to provide notice in 
accordance with CERCt.A 1103 or Title III 1304 shall, upon 
conviction, be tined not more than $25,000 or impriaoned for not 
more than two years, or both. For second or aubsequent 
convictions, the violator shall be aubject to a fine of not aore 
than $50,000 or imprisoned for not more than five years, or both. 

c. Sections 311. .312 and 313. Section 311 requires the owner 
or operator of any facility that is·requir•d to prepare or have 
available a Material Safety Data Sheet (MSDS) for a hazardous 
cheaical under the occupational Safety and Health Administration 
(OSHA) Hazard Communication Standard and haa a certain amount of 
the chemical• onsite, to aubmit th• MSDS (or a liat of th• MSDSs) 
to th• SERC, t.EPC, and local fir• depa:rtment before th• later of . 
October 17, 1987, or thr•• month• after th• owner or operator i• 
required to prepare or have avaj.labl• a MSDS under·OSHA. Aa a 
reault of th• OSHA expansion, taciliti•• in the nonmanutacturinq 
sector are required to aubait MSDS• or a liat by Sept_ember 24, 
1988. 

l Title III 1329 define• person aa •any individual, 
truat, tira, joint atock company, corporation, (includinc; • 
9overnaant corporation°) , partnership, aaaociation, State, . 
municipality, comaia•ion, political aubdiviaion of a •tat•, or 
interatate body.• section 326 .authorize• any person to brinq a 
civil action aqainat owners and operator• for their failure to 
submit reports specified under 1326(a)(l). 

2 



OSWER DI~. f9841.0 

Onder 13l2(a), th• owner or operator of any facility that ia 
required to prepare or have available a MSDS for hazardous 
chemical• above a certain threshold level must also s\ll)mit an 
emerqency inventory form containinq "Tier I" information 
(aqqreqate information on the amounts and location of hazardous 
chemical• at the facility). Th• forma are due by Karch l, 1988 
and must be submitted annually thereafter. Section 312(•)(1) 
require• the owner or operator to provide "Tier II" information 
(chemical specific) to th• SERC, LEPC, and/or th• fire department 
with jurisdiction over the facility upon request. 

Ondar 1313, owner• or operator• of certain facilities that 
manufactured, processed, or otherwiae uaad a statutorily defined 
toxic chemical in certain amount• in th• previou• year must 
au.bmit a toxic chemical r•l•a•• form to EPA and th• State for 
each such chemical beqinninq July 1, 1988 and than annually 
thereafter. 

For each of th••• three sections, the Administrator can 
aaaesa civil penaltie• throuqh iasuance of administrative order• 
or brinq action• to enforce compliance and •••••• penalties in 
th• o.s. district court. State and local qovarnments can bring 
civil actions for violation• of 11311 and 312 and they can brinq 
an action aqain•t violator• of 1313 through the citizen auit 
provi•iona. Citizen• have the authority to brinq action aqain•t 
an owner or operator for violations of all three ••ctiona. In 
civil auits, th• diatrict court ha• the authority to enforce th• 
requirement and to impose any civil penalty provided for 
violation of th• particular .requirement. 

Penaltiea; Violation of 1311 subject• th• violator to a 
civil penalty of not •ora·than $10,000 for &ach auch violation. 
Section 312 and 313 violation• aubj•ct the violator to civil 
penalties of.not •ore than $25,000 for each auch violation. Each 
day a violation continues conatitut•• a separate violation. 

o. Section 322 •nsS 323. Section 322 covers th• submittaI and 
verification of trade ••crat information. For violation• of thi• 
aaction, the Adaini-.trator may a••••• a civil penalty by 
adJlliniatrativ• order or brinq action to a••••• and collect 
panalti .. in th• O.Sr diatrict court. Criminal penalties can be 
levied tor peraona vno knovin9ly and willfully diacloaa trade 
aacret information. 

Section 323 require• owners or operator• of taciliti•• 
aul:>jact to 11311, 312, and 313 to provide information to health 
profeaaionala vban raqueatad, •ubject to certain reatrictiona. 
Th• Administrator can a••••• an adJliniatrativ• penalty or tile 
an action to a••••• and collect a penalty in o.s. district court. 

3 
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Health profe••ionals may also brinq an action against a facility 
owner or operator in th• u.s. district court. 

Penalties; Any person who tail• to furnish infor11ation 
required under f322(a) (2) or requested by the Administrator under 
f322(d) •hall be liable for a penalty of not more than $10,000 
per violation per day. For frivolous claima, the trade secret 
claimant i• liable tor a civil penalty of $25,000 per claim. Any 
person who knowinqly and willfully discloses trade secret 
information shall, upon conviction, be aul:>jeet to a tine of not 
more than $20,000 or to impriaonmant not to exceed one year, or 
both. Any person who violates 1323(b) shall be aul:>ject to a 
civil penalty not to exceed $10,000 par violation per day. 
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Durinq preparation tor TSCA lf5, 6, and 8 in•pections, OPTS 
Reqional antorcement personnel will •creen the applicability ot 
1313 to targeted taciliti••· If the facility i• a\lbject to 1313, 
•ul:>sequent inspections will monitor compliance. OPTS enforcement 
personnel will check tor compliance with the remainder ot th• 
Title III reportinq requirement• during th••• inspections and 
will refer possible violation• to OSWER for enforcement action. 
OSWER enforcement personnel should cross check th• alleqed 
violation with the appropriate SERC to verity th• violation and 
then take appropriate enforcement action. 

Title III enforcement per•onnel also should coordinate with 
counterparts in the Reqional office that handle criminal 
enforcement soon after the discovery of a 1103/1304 notice 
violation. Significant violations should be reviewed tor 
possible criminal violations by the Special or Resident Aqent-in
Charqe. 

DELEGATIONS 

Title III deleqation ~ deleqated th• authority to tak• 
administrative penalty actions to th• Aa•i•tant Administrator tor 
OSWER (for 11302, 303, 304, 311, 312, 322, and 323) the Assistant 
Administrator tor OPTS (11313, 322, and 323), and to the Regional 
Administrators (tor all ••ctions) on September 13, 1987. OSWER 
Redeleqation .2.2.:1 (dated May 27, 1988) •tat•• that the Regional 
Administrator• or their deleqateea auat con•ult with the Director 
OWPE or hi• d••iqnee before axercis~nq their authority to take 
administrative penalty actions unless such consultation i• waived 
by memorandum. 

CERCLA deleqation 14-31 d~leqated th• authority to th• 
Reqional Administrator• under 1109 to aake determinations of 
violations, to •••••• penalti••, to i••u• notices, order• or 
complaints, to compile the admini•trative record upon which th• 
violation waa found or the penalty wa• imposed, and to neqotiat• 
and aiqn conaent order• memorializinq. ••ttlement• un~•r 1109 
between th• Aqency and respondent•. OSWER Redeleqation 14-31 
•tataa that the R99ional Admini•tratora, or their deleqateea, 
mu•t n~ity the Directer OWP! or hi• 4e•iqnee when exercisinq any 
ct th••• authorities. 

USE 01' 'l'HlS MEMORANDUM 

Thia aaaorandwa and internal cftic• procedure• adopted 
pursuant to thia a .. orandum are intended aolely tor the guidance 
ot employees of the Environmental Protection Aqency. They do not 
constitute rulemakin9 by the Agency and may not be relied upon to 

13 



OSWER DIR. f994·1. O 

create a riqht or a benefit, •ubatantive or procedural, 
enforceal»le at law or in equity, by any peraon. Th• Aqency may 
take action at variance with thi• memorandum or its implementinq 
procedurea. 
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where th• owner or operator'• recalcitrance juatitie• a civil 
judicial entoreamant action. 

Violations ot f 1311 and 312 can be addresaed throu9h 
adlllini•trative procedures or judicial r•ferrala. R99ional 
enforcement personnel should consult with OWPE and OECM•Waate 
before deeidinq to refer cases to th• Department of Justice. 
Aqain, enforcement personnel should diacuaa any potential 
enforcement action with the SER.C and LEPC involved. 

ENFORCEMENT OF SECTION 322 

Title III 1322 establish•• th• procedures for claims that 
information submitted under 11303, 311, 312, and 313 ia trade 
secret. Claims will be procesaed and reviewed by OSWER and OPTS 
for completeness, sufficiency, and to make final d•t•t"1ninations 
of validity. It errors and/or omia•ions are found durinq initial 
processing and review, OWPE will send the trade secret claimant a 
Notice of Noneomplianee. The Notice will adviae the claimant of 
th• errors or omiaaiona that were found and require the claimant 
to either amend or withdraw the claim within 30 d•Y•· 

Penalties of up to $10,000/day can be •••••••d for failure 
to comply with th• Notice. If th• clai .. nt fail• to comply with 
th• Notice, OWP! will forward the caae to O!CM for enforcement. 

A penalty ot $25,000/clai• can be ••••••ed tor frivolous 
claims under 132S(d). Section 325{d) authorizes th• 
Admini•trator to •••••• thia penalty it be det•%'1lin•• that th• 
trade secret claim i• trivoloua and tbe clai• ... ta either of th• 
.foll°"inq criteria: tbe claill i• not sufficient (i.e, the 
claimant pre•ents inauff icient •••ertiona to support a f indinq 
that a apecitic ch .. ical i• a trade aecret), g: that the.claim i• 
not a trade aacret. Enforc .. ent of frivolous claima will be don• 
throu9h EPA head~artera. 

COORDINATION 

Viola~iona of other otatutea reaultin; from a rel•••• may 
al•o be violation• of th• Title III/CIRCIA notification 
requir~. Title III/CDCIA 1103 enforcuent per•onnel are 
urqed to coordinate vith oth•r offices (Air, Water, Rc:RA, TSCA, 
etc.) to identify ca••• where violation• of Title III/C!RCLA 
notification could ))a consolidated with other entorc .. ent 
actions. Rel•a••·ralated violation• under othar statute• will 
help identify taciliti•• that hav• ·failed to coaply with Titl• 
III reportin9 raquiram•nts. 

12 
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Rel•••• Inventory sU}:)mi••iona are likely to include report• for 
one or aore ot th••• EHSa. Therefore, thia information would 
link th• facility to th• 11302-312 reportinq requirements. 

Past accidental spill data in th• !merqency Releaae 
Notification syatem (ERNS) may lead to the identification of 
1302-303 violator•. Spills of EHss·above their reportable 
quantiti•• may indicate that a facility •hould have notified th• 
State under 1302 of Title III. 

A• for identifyinq violator• of 11311 and 312, croaa 
checkinq information in COS with 11311-312 report• submitted to 
States ahould b• productive. Althouqh cos contains a lot of 
Confidential Buain••• Information (CBI) data, liata of facilities 
and the chemical• they aanuf acture or import can be generated · 
without using th• CBI data. Because the OSHA definition of 
hazardous chemical is ao axpanaive (any chemical that presents a 
physical or health hazard), most it not all chemical• reported in 
C'US would be reportable under 11311 and 3122. 

Past accidental releaae information also will be useful in. 
identifyinq 11311-312 violatora. Releaaaa of hazardous chemicals 
in exc••• of 10,000 pound• would indicate that th• facility owner 
or operator ahould have aubmitted MSOS• or a list of MSDS• and a 
1312 inventory form. 

Th• enforcement person may alao want to establish contacts 
in the reqional OSHA off ice to •hare information on potential 
11311 and 312 violator•. Th••• relationship• also should be 
helpful when you need interpretations of th• OSHA MSDS 
~equirement under their Hazard co .. unication standard. 

Finally, in the release incidents inveatiqated thua tar 
SERC• and LEPC• have identified violators of 11302-312 as a 
reault of th• releaae. SERCa and LEPC• will continue to be majo~ 
sources of information for 11302-312 enforc-•nt. 

Enforc1m1nt Re1pon11 

Enforc .. ent reapon•• tor violation• of 11302 and 303 1hould 
be diac:ua•ed with th• sac and t.EPC. If th• respondent 
cooperatea and auppli•• th• requeated information, an 1ntorcem1nt 
action .. y not be warranted. Th•r• aay be inatanct• however, 

2 ror a complete definition of what conatitutea a 
hazardous ch .. ical ••• th• Departaent of t.abor Hazard 
communication Final Rule, 29 CrR Part• 1910, 1915,. 1917, 1918, 
1926, and 1928. see alao th• Federal R1qi1t1r, Vol. 52, No. 163, 
Auquat 24, 1987. 
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Reqiona abculd be in reqular contact with SERC• to identify ca••• 
that they are interested in havinq EPA pur•u•. EPA enforcement 
personnel •hould ••tablish a contact in each of th• SERCs in 
their Rec;ion and coordinate with these contacts on th• qeneral 
approach of the SERC to enforcement, as well as their successes, 
concern• and needs for Federal enforcement assistance. At the 
very least, the Reqional enforcement personnel need to keep 
abreast of State enforcement activities and consult with SERCs 
when initiatinq an enforcement action. 

Identifying Violators 

Th• ideal way to fiqur• out who has violated 1302 would be 
to compare reports submitted to th• States with a master list of 
everyone who has those chemical• above threshold levels. 
Obviously no such list exists. However, there are some sources 
of information that can be used to help identify facilities 
required to report under 1302. 

OWPE i• currently undertakinq two projects to help th• 
Reqions, Stat•• and L!PC• identify producers and users of 1302 
chemicals. Th• first project will provide a list, by State, of 
the facilities that are producinq 1302 chemicals, which chemical• 
they produce, and production volume• for tho•• chemicals. Th• 
list was developed usinq the Chemical Update system (COS) and 
contain• information submitted between 1984•86. · 

Th• second prQject ia intended to provide L!PC• with a 
tarqetinq tool to identity. facilities that are potentially usinq 
1302 chemicals. Oa"inq the National Air Toxic• Inventory Clearinq 
House (NATICH) databaae, OWPE ia developinq Standard Industrial 
Claaaification (SIC) code/chemical croaawal>ta. Th• first 
croaawalk will list all th• 4-di9it ·SIC code• with th• 1302 
chemical• that are typically uaed in them. Th• second crosswalk 
will list all th• 1302 ch .. icala with ·all th• SIC cod•• in which 
they are found. Th••• cr~aawalka are intended to be qenaric 
tar9etin9 tools that can be uaea in conjunction with.data 
available through th• State co-•rc• Departaenta •. Th• commerce 
Departaenta should be able to· provide LEPCa with information on 
taciliti .. that are active in their countiea/localiti••, the SIC 
code• the· taciliti .. operate under and the number of .. ploy••• or 
other buainaaa inforaation. Toc;ether, th• co-•rce data and the 
-chemical croa•wal>ca abould provide an indication of •o•• of th• 
taciliti .. that are potential~y required to report under Title 
III. 

Th• list of facilities that reported under 1313 can alao C. 
uaed to identify facilities that are required to comply with 
f302. There i• a aubatantial overlap between th• 1302 EHS list 
and the f3l3 toxic cb .. ical list (S•• Appendix C). Som• Toxic 
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b•inq developed by OECM. In th• interim, Reqiona ahould follow 
the adJDiniatrative procedures codified at 40 CFR Part 22. 

Under CERCLA 1109 and Title III 1325, Claaa I penalties tor 
f 103/§304 violations are asaessed per violation: Class II 
penalties tor 1103/1304 violations are assessed per violation per 
day. Penalties for violation·• o·f Title III UJll, 312, 313, 
322(d) and 323(b) alao can be a•••••ed each day a violation 
continues. 

Fer all unreported r•l•a•••, poaaibl• criminal proceedings 
must be considered. Regional enforcement personnel •hould 
coordinate with Reqional counsel and th• Special or Resident 
Agent in Charge (SAC or RAC) •oon attar discovery ot th• 
violation to decide whether criminal proceedinqa are in order. 
Except for criminal violations, Regional enforcement personnel 
should invoke the least resource conawninq entorcement option 
that will adequately address the situation. Typically, 
administrative procedures should be effective. 

Durinq case development, the appropriate SERC should be 
contacted to determine th• alleged violator•• compliance with 
other sections of the statute and to find out if proceedinqa are 
already underway at the State level (under a proviaion of State 
law). 

ENFORCEMENT OF 11302, 303, 311, AND 312 

Title III l302(c) require• the owner or operator ot a 
facility at which an EHS i~ preaent in an amount exceedinq a 
~reshold plannin9 quantity (TPQ) to notify th• SERC that th• 
facility i• aul:>j•ct to Title III. Section 303(d) requires 
owner/operator• ot facilitie8 requlated under 1302.to notity the 
LEPC of a facility repr•••ntative who will participate in th• 
planning proc•••· EPA i• authorized under Title III 1325(&) to 
i•aue compliance orden for violation• of 11302 and'-303·and may 
•••k judicial enforc .. ent of th• order and penalties tor fai~ure 
to comply with it. 

Sections 311 and 312 require ownen and operator• ot 
taciliti .. that have EHS• or hazardou• chemical• in axe••• of 
certain thr••hold• to aul:>ait MSDS• and ch .. ical inventories to 
th• SDC, LEPC and local fir• department. tJnd•r 1325(c), EPA has 
civil judicial and adJliniatrative penalty authority for 
violations ot 11311 and 312. 

Becau•• th• compliance infonaation i• maintained at th• 
state and local level, enforc ... nt personnel will need to 
coordinate with a SERC enforc .. ant contact to prepare each ca••· 
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facility under CERCLA 1104(•) with the •ole purpo•• of enforcinq 
Title III. 

priorities 

In developin9 enforcement action• for violation• of 
1103/1304, Reqional enforcement p•r•oMel •hould try to tarqet a 
cro•• •ection of the requlated community. Reportinq ct EPA 
enforcement action• in relevant publication•, ahould help 
increase awareness of Title III and provide a det1rr1nc1. 

The Reqion• should con•ider th• followinq circwa•tancea in 
••••••inq th• priority to be qiven an enforcement action aqainst 
a qiven violator: 

o The volume and •ubstanca released: 

o The nature, it any, of environmental or health threats 
resultinq from the release; 

o Th• efforts made by th• facility to comply with th• 
notification r•q\lir1m1nta; 

o Aqqravatinq or mitiqatinq cirew1•tancaa, •uch aa th• 
facility•• compl.iance with other Title III 
requireaenta; 

o Th• aiqnificance of th• violation to th• SERC and LEPC: 
and 

o 'l'be effect on the overall enforcement proqram. 

Enforcement personnel ahould co1111lunicate with the 
appropriate SERC during th• development of any notification 
related entorc .. ent action to check th• violatin9 facility'• 
compliance with all other ••ction• of Title III. If th• S!RC 
provide• evidence that th• facility in question ha• violated 
other aectiona of Title III, tho•• violation• should be included 
in th• enforc~ent action. 

EnfpJ"G'P'n~ R11pona1 

Under CZRCLA 1109 and Title III 1325(b), EPA can aaaeaa 
adJliniat.ratively either Cl••• ·1 or Cl••• II civil penalties. EPA 
can alao refer civil judicial or criminal action• to addre•J 
violations. Adainiatrative.penalti•• can be •••••••d atter th• 
person accua1d of th• violation baa been notified and 9iv1n th• 
opportunity tor a bearinq. Procedure• for ••••••ing 
administrative penalti•• under CERCLA 1109 and Title III 1325 are 
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were published in th• Federal R1qi1ter on February 25, 1988. The 
current li•t of' EHS• and the list of deleted chemicals can be 
seen in Appendix B. 

Identifying 1103/1304 Violators 

Each Reqion should develop a aimple information qatherinq 
system to identify potential vlolations. Thia information 
qatherinq effort should not be resource intensive. In many 
instances, State or local aqenci11 will ~ able to provide the 
necessary information. EPA'• information qatherinq efforts !or 
identif'yinq 1103/1304 violations should include reviewinq: 

o Information from SERC1 and LEPCa; 

o N'RC reports (or third party notifications; 

o News reports, including wire and elippinq services; and 

o Cases beinq developed by other media offices for 
violation• that could include violation• of the Title 
III and CERCLA 1103 emergency notification provisions.· 

Additionally, Reqiona ahould use information requests under 
CERCLA 1104(•) (2)1B) to determine whether or not there ha• been a 
violation of 1103 • CERCLA ll04(e) (2) (B) authorizes EPA, or any 
desiqnated representative of a State under a contract or 
cooperative aqreement, to require any person who has, or may 
have, information relevant to a rel•••• of a CERCLA hazardous 
1ub1tanc1, pollutant or contaainant -to turni•h information to EPA 
so that the Aqency can determine the need for a response, choose 
or take a responae action and enforce th• provision• of CERCLA. 

CERCLA 1104(•) alao provide• authority tor EPA to ace••• and 
inapect faciliti•• if there ha• been a release, a threat of' a 
releaae, or if there i• a reaaonabl• ba•i• to believe there may 
have been a rel•••• of a CERCLA hazardou• •ub•tanc•~ pollutant or 
contaminant. Section 10'(•) authorize• inapection• to determine 
the need tor a raapcnae, to choo•• or.take a r••pon•• action and 
to enforce th• proyiaion• of CERCIA. Information 9athered durinq 
th• CERCI.A 1napection, if gathered for th• CERCLA purpo••• 
mentioned above, can be used aa evidence in proaecutinq Title III 
violationa. Bovevar1 th• Aqeney doe• not intend to enter a 

l . Final quidanc• on u•• and enforc-•nt of CERCLA 1104 
information requaat• and adminiatrative •ubpoena• was issued by 
th• Office of Enforc-ent and Compliance Monitorin9 (OECK) on 
Auqust 25, 1988. The information sought •h~uld be tailored to 
CERCLA 1103. 
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Title III t30,(b) specifically indicates to whom and what 
types of information should be provided. Notice is to be given 
immediately after a release by the owner or operator of a 
facility to the community emergency coordinator tor any affected 
LEPCs and to the SERCa for all States likely to be atf ected by 
the release. Verbal notice to the· LEPC and SERC must include the 
followinq information (to the extent it does not delay the 
response): 

o Chemical name or identity of any •ubatance involved in 
the r•l••••: 

o Indication of whether the substance i• on the f302(a) 
list; 

o Estimate of the quantity released: 

o Time and duration of th• release; 

o Medium or media into which the release occurred; 

o Any known or anticipated acute or chronic health ri•k• 
associated with the eJDerqency: 

o Proper precaution• to take as a result of the release, 
including evacuation; and 

o Name and telephone number of th• peraon to contact for 
further information. 

Title III t304(c) requires the -owner or operator of a 
facility that had a release which required i .. ediate notice under 
1304(&) to provide a written followup ... rqency notice ••ttin9 
forth and updatin9 th• infor.ation required under •ub••ction (b) 
as aoon a• practicable after th• release. Thi• vrit~en -report 
ahould update the var~al notice and include edditional 
information with re•pect to: 

o Actions taken to respond to and contain th• r•l•a•e: 

o Any known or anticipated acute or chronic health ri•k• 
aaaociated with th• releaae; -and 

o Where appropriate, advice regarding aedical attention 
neceaaary for axpoaed individuals. 

Th• original Title III 1302 EHS liat can be found in 40 CFR 
Part 355, Appendices A and B. Th••• appendic•• were recently 
amended (40 aubatancea were deleted). Th• deli•t•d chemical• 
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requir .. ent• (11311-312). EPA regional personnel will also 
monitor 1313 aubmiasions tor chemical• required to be reported 
under 1302. 

ENFORCEMENT OF CERCLA 1103 ANO TITLE III 1304 

Because the notice provisions of CERCLA and Title III 
overlap, EPA will coJU)ine enforcement of CERCLA 1103 and Title 
III 1304 where possible. 

Relationship Bltween CERCLA 1103 and Title III 1304 

CERCLA 1103 and Title III 1304 serve similar purposes. 
CERCLA 1103 require• the person in charqe ot a vessel or tacility 
to notify the National Response Center (NRC) immediately after a 
release of a CERCLA hazardous substance in an amount greater than 
or equal to its reportable quantity (RQ). In addition, Title III 
require• the owner or operator of a facility to notify the SERC 
and th• LEPC for all releases that require CERCLA notification 
and for releases of extremely hazardoua aubatancea (EHSs) in 
amount• qreater than or equal to their reportable quantities. 
Title Ill thereby expand• upon th• reporting ayatem established 
under CERCLA and coordinate• .. erqency reapon•• between F•d•ral, 
state and local qovernmenta. 

currently, 134 of th• 366 Title III EHS• are alao CERCLA 
hazardoua •ub•tance•.with eatabli•h•d reportable quantities. EPA 
plans to propoae a rule d••iqnatinq th• raaainder of the EHS• as 
CERCLA hazardou• •ub•tanc•• in the future. 

Daaiqnation of EHS• as CERCIA h&Z&rdQUS substances will 
expand EPA'• al>ility to uae it• authority under CERCLA 1104 to 
ace••• tacilitiea, 9ather information, and respond consiatant 
with the National Continqency Plan (NCP), to releases. CERCLA 
1106(&) qivea EPA th• authority to require any action nece•aary, 
includinq the .iaauance of enforc ... nt ordera, to abate any 
imminent and aubatantial endanqer1tent resultinq from th• actual 
or threatened rel•••• of a CERCIA hazardoua aU):)stance. Section 
107 of CZRCtA estal:>liahe• th• liability of reaponai~l• parti•• 
for th• coat of a ruporis• action taken under 1104. 

S\1hatlDCI of CEBCI.A 1103 and Titlt III 1304 Report• 

CZRCL& 1103(&) require• the peraon in ch•?'CJ• of a v••••l or 
facility to notify the NRC i111JD•diately when there i• a release ot 
a desiqnatad hazardoua substance in an amount qreatar than or 
equal to it• reportable quanti~y. For CERCIA hazardoua 
substance• without a desi;n~t•d RQ, a r•l•a•• of one pound or 
more triqq•r• the notice requir•••nt. Th• CZRCLA hazardous 
subatances are listed in Table 302.4, 40 cnt Part 302. 
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ZZZS·ft·O C..hll ........ c,1 , t,DOO /10,DOO ,.,.,..44., C.Lchaar.tlu • 1000 HO /10,DOO 
I001•H•Z c ,.,. .. , IOO /10,DOO 

M·ZS·f c.1-..9"ft • , ,. /10,000 

l1·U·Z canut 1l •Lwt• • , IOO /10,DOO 

~1t·n·• carmMI Mfll, aetttyl •, O·UCZ,4•Df•ttiyl • t, J•Dftfllet .. +TI > • , ,. /10,000 

...,._)MtM)• 

" " /10,000 ·15'J·M·I ca: ...... 
ft•tl•O ~ttutt• ' 

,. t0,000 
716·1 .. 6 ca:---•tlll"' • , -17·74·f Clll ....... .. , ,,. 
471·•·• ClllerflfWIM• • , -17'12·90·S Clllwt• ti ,. 

•• , ,. 
Z4ft4•'1•6 Clll••• .... , ,. /10,000 ..... ,., Clll.,_..t Clllwf .. , 1• /10,D ,,.,, .. Clllereecettc Aefll • 

107·07·1 Oll.,.•tll_, • , ,. 
• , ,,., .z7.,,., Clll.,...tflyl ClllONf.,..to 
II, l S,000 ,.,., 

67· .. ·J Cll l .,....,.. 
11,11 

, 1• 54a·•·, OI I er-fltyl ""°' ••• , 
''° 107·J0·2 OllOf'-tflyl .. t11yl !tftal' • , 1llCI /10,000 

16f1·JS·I Clller•ect,... • , 100 110,000 
1912•47'·4 Cll l 91'UW1'9'1 



(Alpl'l ... tical Or0tr> 

CAI t 

.. oortablt 
Owetlt, ty • 

llOtH (&11111*) 

,.,. &·Z 

Tllt"llOICI 
'l""'i"" ~tity 

(..,,.) 
.................................................................................................................... 
Z192l·Z3·9 ClllOttlll-- t,11 1 500 
10025·7'3·7 O\t•ic C111orl0t t I I /10,000 
.Z207·76·S totielt, <<Z.2'·<1,2·ftlla"9diylbia Cllitril11111etllyli~>> e 1 100 /10,000 

102,0·61· 1 ....... 
W·TZ·4 

50.·2'·3 
~·41·7 

515·19·7 
4110·30·3 

123·73·9 
506·61·3 
506·11·5 

2636·2•·2 
61'5·11··9 
66·11·9 

108·91 ·I 
11'102·41·9 
I065·41·3 
919·16·1 

10311·14·9 
19Z&t·45·7' 

111·44·4 
149·74·6 
'2·73·7 

141·66·2 

• 

S·S 
f·J 

S4·Z 
T1·6J·6 

22Jl·07·5 
2000·1'5·5 

115·16·4 '°.,,., 
ZS24·0J·O 

1"1· 11· '. 
1'·11·J 
1'·11·5 
51·14·7 ...... , 

......... 4 
5J4·SZ· 1 
U·IS·T 

1420•07·1 
11·J4·1 
12·6'·6 

151·1•·• 
2"·06·4 
514·1'·1 
5'1•1J·7 ,,..42.7 
115·2'·7 

Z77'1·06·J 
1'2·ZO·I 

10.· .. ·• 
2106·6'·5 

S0· 14·6 
J19·7'·J 

16Z2·J2·1 
10140·17·1 

563· 12·2 
1319'·4'·4 

t 07·1 
62·0 
21·1 
15·3 

151·5'·4 
54Z·f0·5 

li1<6·,1wor0Cf\.,_,.to>><2·>·•.•·.o.o•>· 
Cotle l t Cartiany l 
to1e11;,;,. 
C.-itl• 
C..tttl'alyl 
Cl"HOl, o• 
ti" iai di"" 
CrotarwlcWlyOI 
Cl"•tarwlOliflyOI, Cf)· 
C'ft•iaewt ,,._;_ 
C'ft• iaewt I ocl i Ot 

~" Cy9".lriC HworiOt 
eye lOl'ltl iaioa 
CyelOl'le&yl•1"' 
ooceoor.,,.< 14 > 
0.-tOl'I 
o ... tOl'l·l· .. t11yt 
Oi•l lfor 
Of llOrerw 
01Clllot09thyl fth•r 
Olchtor ... c11ytp11.,.,,11ll-"t 
0 I clll o,.,,.. 
OfcrotOOfl• 
Oiepoa*".,. 
Oiethyt CtltOtOOllOIO'lett 
Olotllylca,.....zi"' Citrate 
Dfthuf,, 
Ol9lycidyl ltner 
Dftoal,, 
Ot•fu 
Dl•tll09te 
Df .. t~yi '9loaelflorocnlo1"10otlll .. tt 
Dt•t~yl Sul fee• 
Ot•tllyl lulflCllt 
Dl•t~Yldidllor .. 11.,.. 
Df .. tllyl..,,.,.1zi,,. 
Dl•t~yl•p·~l'"9df .. i1W 
Ot•tUlrl 
Dfftf trecl'WOI , ...... ,,,.,.,.. 
Otautflt"' 
OfJiltKf,_ 
" ........ , •• Oct.nttyl· 
OtlUlfeuft . 
It ttlfu.-tM l•t• 
''"''*-Emtl .. , 9t..,.._lwt• . .....,,, .. 
ll'llllU.llft .,..,,. 
lpfctll.,..,..tft 

'" lrtOC•lctferol 
lrtot•h• Tertrate 
ll"-9Ulf...,l Ctllert•, 2·Ctllero· 
lt"-"8l, 1,2·Dfcflloro·, Acetate 
ltlli"' 
ltf\eorOlflOI 
ltftyl~il(J•CtllOl'Olttlyl)Allf,,. 
I tftY l.,,. ""°l"OllyGr i l'I 
EtllyleN Os IClll 
ltllyleNcli •1 I'll 
EtnyleNi•,,,. 
Etftyl tlliocyel'lltl 

1,11 
e,11 

• 
d 

• 

• • • • 
•• l 

• • • • • d 

• 
• 
cl 

'·" • c,e 
• ··" • 
• d 

• ··" d 

• • 
• • • 
• .... 
• 
d, l 

• c,e 

• • • 
• ··" c,e,11 
d, l 

d 

• 

, 
I 

10 
1 

, ,000 , 
100 
100 

, ,000 , , 
1 , 
1 
1 , 
I , 
1 , 
1 

10 , 
I· , , , , 
1 
1 

10 ., , , 
1 
1 
1 
1· 

10 
, ,.000 , , , 

100 , 
1 

100 , , , , 
, ,ooio 

1 
1 
1 , 
1 

10 
1 , , , 

5,000 , , 

10 /10,000 
10 /10,000 

100 /10,000 
500 /10,000 

1,000 /T0,000 
100 /10,000 

, .ooo 
1 ,000 

500 /10,000 
1,000 /10,000 
1,000 

100 
100 /10,000 

10,000 
500 /10, 000 
500 
500 
100 ,,0,000 
100 

10,000 
1,000 
1 ,000 

100 
500 
500 
100 /10, 000 
100 /10,000 

1,000 
10 /10,000 

500 
500 110,000 
500 
500 
100 
500 

1,000 
10 /10,000 

soo /10,000 
10 /10,000 

100 /10,000 
soo 110,000 
500 

10 110,000 
100 
soo 
500 110,000 
100 /10,000 

, /10,000 
10 /10,000 

500 /10,000 
SCIO /10,000 

1,000 
100 /10,000 

1 ,000 /10,000 
SCIO 110,000 
SCIO 

, ,000 
1,000 
1,000 

500 
10 

1,000 
10,000 

500 
10,00C 



(&llf\'1:1etic11 or.,r) 
l•rtabl1 hl....,..lf 
"-itity. ,\.,...1,.. lulrlttty 

CASI Cll•ic1l .... HtH ( ...... , <....-> ......................................... , .......................................................................... 
2Z226·f2·• ,..,..ipl'I• • , '0 /10,000 

1ZZ·f4·5 ,.,.f ,,.,,,,, i If'\ • , 500 ,,,.'°.J ..... IJ(fot~ltft .. ~ , 500 
4JO\·SO·Z n .... i1\ • , too 110,000 
171Z·'1·4 "lo9r j I'll • 10 500 
6'C·1'·7 'l~tt•I* j 'CIO ,00 /10.000 , ...... c •~wo~ttlc Acid • , 10 /10,000 
J'9·06·1 ,l,,.rtieetty\ Ol~ori., C,I , to ,,.z, .• 'l "*"""'K ll • , 500 /10,000 
"4·U·t , .. , .. • 1 500 

SO·CIO·O ...... ,_.,... C, l , ,oao 500 
,07· 16·4 fo,..l•.,.. ~-,,,ri11 '·" 1 , ,000 

Z34ZZ·SJ·f '•f'lllltet'llCI w,,..r..:11111ridt ··" , 500 flQ,000 
ZS40·12·, ,.,.tlliOl'I • , 100 
,~·51·1 ,.._r.,..te • 1 100 {10,000 
21541·12·3 '"'"''•'lf'I • , 500 
ll11· '9·' '"°'' i dllOl t • , 100 /10,000 

"Q·OO·IJ Jul'.,.. 100 500 
13450·90·3 Gell I~ Trlcl'lloriell • t 500 /t0,000 

T'7'·47•4 •11.Kfl le!'tc~ 1 llC*'t•f"" ··" , 100 
..,,. 11 ·4 Mta ... tl'lyl ... i .. i"', M,M'·Di-.,ty\• • , sec 
301·01·2 ltWHIPle • I 1,000 

'"·'°·• M"°l'llCYW'\lt &e10 10 100· 
1'6'1'·01·0 11,.-.,... Cl'l l or i • (Gal Qrlly) t,l , SCIO 
7M'·Jt·J ..,,.."9"' 'lWDl'I .. 100 100 
1?'ll·"·1 .. .,.,....,.. '''"-i°' ttonc • sn, t, l 1 1,000 
7?'U·07·!1 llW11f91"1 hltl'llOI • , lO 
1?'U·Cl6·4 ..,.., .....- 14.ilf toe · \ 100 soo 

1Z).J1 ·9 .. .,;,... • , SCIO /10,00C! 
tMS·'4·6 ' ""'· '"''""t;erryl . • , 100 

191·11·• ·~ .. • , 100 /10rOCIO 
11·12·0 l~t~ftl'fle ··"' , 1 ,000 

1112·3.t·J 1141CY91'\Cc &cia, S,4·Dlctilor9'lfltnyl lntr • , SCIO /10,000 
465•7'1•6 , ... ,"' t 100 / 10,0CIO 
H·f1·4 , .,. \ \llf"lfttt. c '00 'OO 

'°91·'1·• ,._.,.,. Dflaocnntfl .... , \00 
tDl·D·& ,...,..., Clll~ ..... tl • , 1,000 
6Zl·H·I 1..--.,1 '"9tl • 1 SCIO 
'"·Jl•O 1..,....,l .. t~yl.,,,_,.\yl o< .. tl'lylcal'tllllltt • ' SOO. ,..,,., L•hftffl'fle • ' 1,0llO 

21'0t•to·S "-'-- • , soo /10,000 
f4HS·I ~-'•h• c,1,11 1 .to 
M·•·t u ..... •• , . \,000 /tO,OGll ,., .. ,., .. Udtha._.f. -·· , 100 

109· 1'/'·J MllMftltrl I.I 1,DllD - /t0,000 
tltD1·1S·S ---· , ... ~ .. '91'(\rt,el.,.notldttflly\ '·"' ' HO 

SMS·l •llfH•I .,,. ,,. , 
'° fSO•tt•, ........ • , MD 

HG0·21'·7 ............ • , too /10,000 

'"''"""' ......... l .. ,. • ' 100 /t0,000 
ZtN·H·Z ............ • , MD /tt,IOO 
tOU'6·fS·• -~ .... ,. tl.-t9t• • ' '·-160·fS·O 

-~·-~·· • ' too 
1H•tl·7 -~Mltrfll " 

, -ft0·4'·7 •tfltlll""'''°'' Cf\lel'WI • , ,.. 
1067,·•·1' ""'*,,,,,.,,..,._, ,.._.,. .... , ,. 
10165·'2·6 ............. • , . tOO /10,00D 

tSl·IS·I •tMMtu\f'""l •h•t• • , ,,. 
fSO•Sf·I .. tfl <•tlli"' • ., SCIO ,,,,a 

ZOJ2·'5·7 .. dt • ..,.. \0 1111110,000 
161S2·'7·S .. ,.._,I " 

,. too /t0,000 

m·sa·z .. t!IU.,.t1'-fl•l'WI' i c AeeUtl • , SCIO ftO,OllO 

I0·63·1 .. tllyl 2•0\IWMCl"'f\ltl • , SCIO 
74·U·f .. '""' trwl• 

\ ·1,000 t,CIOO 
'9·2M .. ,~,l Cll\9'of.,...tt f,11 1,000 '°° ~·ft·O .. tttyl Dltu\ ti .. • , ,00 

10 HO 60·1'·4 .. tl'yl ...,.." \fll 
f 

, 500 
'24·U·• .. tfly\ 1 ttcYINUI ••• , too 
SS.•61 ·• .. tftyl ltotfli~f· 



, ... &•4 

1 ... rtlblt T11rest1ola 
~t;ty. 'l"'"i"' °"'"tity 

tAS t C1'1t1111c1l .... llOtH (DO.rdil (l*l'Ctl) 

.................. ···•········•·•·•·•··················•··············•·•·•·•···•····•·····•·•·•·•······•·•·• 
?'4·93·1 .. tllyl ~ten 100 SOO 

3735 · Zl · ?' .. tllyl "'9Nlllto"' t t 500 
6?'6·9?'·1 .. tllyl ~°"''c Oietllorictt b,t t too 
5S.· .. ·9 .. tllyl TllloeyeNlt t 1 10,000 

71 ... ·4 .. tllyl Vlrryl ltt~ t 1 10 
502·39·6 .. tllyl .. rcwric Oicver1111idt t 1 SOC /10,000 

1"5·1'9·6 .. t11yltl'1CfllorMi llN t,11 1 SOC 
1129·41·5 .. tolUl'tl t 1 100 /10,000 
1116·34·7 ....,;.._. 10 500 

315· 11·4 .. &tc•l'tletl 1 ,000 500 /10,000 
50·07·7 .. ftC111¥Clrl c d , 500 /10,000 

6923·22·4 ....._,..,.,... o 1 TO /t0,000 
27'3·96·4 -..Cl•l '·" ',000 10,000 
50S·60·Z "9Ul'd Get t,11 1 500 

13443·39·3 llicll.tl Ct....,,.,\ d 1 1 
54·11·5 •icot1"9 c 100 HIC 
65·30·5 llicot;l'lt "'lfttt • 1 100 1'0,000 

?'69?'·3?'·2 •itric Acia 1,000 1,000 
10102·43·9 llitric O&idl c 10 100 

... ".3 .;,,.....,.... l 1,000 10,000 
11ZZ·60· 7 lit!'ocYCllM&- t 1 500 

10102·"·0 •ft!'019'1 Dfutdl 10 100 
62· 1"S ·f llf tr'OH•f•tltyt•i"9 d,fl 1 1 ,000 

'91•42·4 .. ,..,..;., • 1 10Q 110,000 
o ~""'-''~ CGllpl•• ,,...az. 147> , 1 10 110,000 

630·60·4 ~in c,t 1 100 /10,000 
Zl1J5·U·O 0....-1 t 1 100 /10,000 

•

1·7 Ollt! .. , l,J·lllC~lOl'-tl!yl)• t 1 500 
7•6 OaV'OtelollfOIOPI t,fl 1 500 

, 5·6 oi.. • 1 100 
1f10·'2·5 ,.,. .... , • , 10 /10,000 
2074•10·2 ,.,._., .. lllMUlfote o 1 10 /10,000 

16·Jl·Z '•r1111tett c,d 1 100 
2'1·00·0 ,,,.llltlett• .. tttyl c 100 100 /10,000 

12002·0l·I ,,,.11 ,,...,. d 100 500 /10,000 
19'Z4·U·7 119r\t...,._ t 1 100 
2510·2'·5 119ftt ... C'Pl•IN t 1 ·· 100 /10,000 

"·Z1·0 ""••tic Acid t 1 500 
59'·42·l '-"Cfll...-tllyl•~lf'I ,DO 500 
10l·f5·2 ,,..., , ,000 500 /t0,000 
91·11·7 ...._l, Z,Z•·Tflt191•C4,6•Dlcllloro>· e , tOO .111,000 

4411·6'·0 ,,._,, z,z• ·Ttit•t•<•·C11lwe·t· .. tt1y1 >· • , ,oo 110,000 
6'•00·6 ,,._,, J-(1 •Mttlyltttlyl)•, ... ttlyLca,._tt e 1 S00 /10,000 
Sl·J6·6 ....... ,..,,., 10, 101 ._,,..,. • 1 SOO /10,000 

"6•21•6 ,....,,,, Oidll.,...,..IN 4,11 t S00 ,. .•. , ,...,,..u., ....... ...,......\.,.,.. • , 1,000 ,,0,000 
62•Jl·4 ,....,,,\........., Acttate 100 S00 /\0,000 

Z097·1'·0 ,.._,..LtHM,_ e,11 1 100 /\0,000 
tDJ•IS•S "-"lllll_,.. 100 100 /10,000 
M·OZ·Z ,,_... 10 10 

"'°'·1"·7 "'"' ... • 1 100 /10,000 
9'7·02·4 ,,.. • .&a • , 100 /10,000 
75·6"·5 ,,...... l 10 10 nz.,,., "'-' • 1 10 110.oco 

1J17t ·21 ·• ,,............ • 1 .,oo 
1IOJ·l1 ·2 ,,....... ,00 500 
Z7QJ•1J·1 ,,.x,,,.,..tlllelc Acl_, ... tttyl·,O·ltftyl 0·<•·<110tt1ylttll•>"'°""l>l•tlf' • 1 too 

S0712•tf•f ll'tttt,...tlllotc Acid, ... tftyl •, 1-ca-c11ac1 •llOtfrll•tfrll >MiN>lttlyl >• 1 100 
2'6S·S0·7 ,,....,..,..tMelc Acid, ... tltyl•,0•(4·•hr.-.,,1> O·"'°""l IHlf' I t S00 
Jn4·6J·5 ,,.._..,le Acid, Dl•tltyl 4-CllOtllyl tllll) "'°""' bter I 1 SOO 
2Sl7·f0·1 ,,.x....,..tlllotc Acid, O,O·D\•ttlyl•l·<t·-tfrlltlll•> hfrll Iner c,e,1 1 = 
77ZS· 1'•0 ,,. .... ,... '·" , soo 

10CZ5·17·J ~ Clilyclllol"tdt Cl 1,000 
10026· 1J·I ll'tt~ '"'t.cfll91'1.. '•' 

1 ~ 
,

•16·J ll'tt~ '9fttNI• .... t 
·12·2 ......,,..,,.. Tl"fClllOl"ldt t,~ t,= /10,000 
·"7·6 ,,.,.. .. ,1 .. i,. ' 1 too 110,000 

57·6'·7 l'tlys .. tillli,., S.llcylett C1:1> 1 
1 500 1 10.~0D tz,.,,., ,,,,.., .. 1" • 



(Al.,, ... tic11 o,...,., 
leoortlble Tllr891\old 
....,,tity • Jl11911"1 Owet\tity 

CAI I •otH (..,_) ( ...... ) 
.................................................................................................................... 

•1·0l·7 Tollol9ne Z,t·Dfl10C'l~tt HIO 
110·57·6 ,,..,...1,4•DfctilorODJt.,,. • 1 

1031·,7·6 Trl•illftOe • , 
24017·47·1 Triuofoe • , 

76·02·1 Tric111oro.eetyl Clllcridt • , 
115·Zl ·t TriCflloroetllyLail.,... ··" 1 
327· .. ·0 ,,.leMo,._u •.It 1 
... ,3.5 T,.lclllo,.~1111.,,. ··" , 

1551·25·4 TriellLOl"O(OILOl"Cllllt~yl)Si\lf'le • 1 
21131·15·5 TrlelllO,.O(Dlelllot""'9"'(l)S;1 ... • , 

'91·30·, TrietflOJIYll I.,. • 1 
T5·T7·4 Trl .. tllyleflLOl"Olil.,.. • , 

12'· '1 ·3 Tri .. tllylollll"...,_ l'fl .. pl'lite ··" 1 
10'6·45·1 T,.l .. tllylti" 1:7\loriOI • 1 
63•·51·7 Tri,.,..9"'fltl" CllLoriOI • 1 
555·T7·1 Trl1<2·CllLoroet11yl)A1111,. ··" 1 

2001. 9'5 ·• Vell~i" c;,e , 
1314·62·1 y 8Nd i 1111 Jet1 to• ; Cle 1,000 

108·05·4 Vi"'Yl Acetate "Onolller d,l S,000 
11·11·2 .... ,. .. ,.," 100 

129·0.·6 .,.,.,.,. i" lodi Ill ··" , 
21347· 13·9 lylylll'le Oicflloridl • 1 
5127'0·0l·9 Zlroc, Dlctlloro(4,4·Di .. tllyl·5<CCCMetllyL1111iP10)C1r11111"Yl) • , 

0Xy)l•i"D)Jet1t~1tr1lt)·,(T·4)· 

1314·14·7 2 hs "'-"" i .. • 100 

• Qr\ly t~I ltltYtOty or firlel IQ ii lllCIWI. ,.,. .,,., t"fo,...ti9", '" 40C,. T•I• JOZ.4 

b fllfa •torial fa 1 NOCtfw Nlfd. Tiie T~ don Nt •fe.1lt to 10,000 .....
fo,. PW\• ..... r, Nll'l·•ltan, ,...,.1olutfOl'I foN. 

,00 
soo 
soo ,,0,000 
soo 
soo 
soo 
soo 
500 
100 
soo 
soo 

1,000 
100 110.000 
500 .'10,000 
soc /10,000 
100 

1,000 /10,000 
100 /10,00C 

1 ,000 
soo ,,0,000 
100 /10,000 
,00 /10,000 
100 110,000 

IOO 

e Tiit ulC\llltOd TJG ellanted 1ft1r toellr1ica1. roviow ff delcrfllMf t" tlte toellftical _,., ~t. 
ct tf'Clil:ltft ttlat tllt ff fe ~iect to dlMte --"'" tll• aHMa.flt of .. tlf'ltt1l 

carciflOfel'licf ty ll"Cl/or ott11r toaicf ty i1 c...,11tocr. 
1 lhtutory ,.._ruo11 ~tfty for ..,,...... of notiffcatf'" .,..,.,. MIA eaet J04<1>CJ>. 
f -Tiit autvtory 1 ...,. ,. ... ,., .. ,, ..,,ttty for •tllyl IMC'Y81'11t• ..,. Ill adiunao tn ,· fvtvro r\ilemlll"I aetflfl. 
1 ... efl•ic1Le .-. ttlat .. ,., Nt ,.rt of tit• orltf"Ol .I. let of 402 9*tanee9. · 
11 loviMCI TN -.ea °" ,,.., ar r't•tv1lu1t0d to.rlcitr •ca. 
j TN t1 rwiaOd to lta etlCYlttod v1lw .,. ..0.. NC c11-. ._ ta tldlr1lcal ,...1 .. • '" 1111 •Hod rule. 
t Tlte T"' WI r'OViMCI after' ,......,l .,. to calcvlati9" et"rtll". . 
I CMmlcal1 "' ttll orf1tr1et t fee tflat flo noc ..,, ttte toafelcy c,.ftMta M -....0 of ttllfr 111111'1 ,.....tflft 

v.1..- n 1'9Ctlflll0d te&fcfty are cONt•rOd cM9ical1 of cancam C"Otlter a..tcaL••> 



(Alllf\1Detf c1l Order> 
1 ..... tlDle Tlll'9ltl0ld 
-.nt I ty • 'l""'I"' °"91t I ty 

CAI t Ol•lc1l •- .. ,. < ....... > <....,..> ................ . ............................................................................................ . 
110·19·4 ,,,.,.,d,,.. • , 1,000 

521, • 1J·0 llfPl"Ofal I 1 100 /10,000 
23505·41·, llfrl•lfoe·ltllyl • 1 1,000 
10124·50·2 110t111i111 Ar1enlt1 d 1,000 soo /10,000 

151·50·1 llot111i"9 C)f8tliOI b 10 ,00 
506·61·6 'ot .. 11"9 Sll~r C)f8tlidt b 1 500 

2631 ·Ji'·O 'r.-cartl 1,tt 1 500 /10,000 
106·96· 7 ,,...,.tyl ,,..,. • 1 10 
57·57·1 'ropioleetorw, let1· • 1 500 

107·12·0 lll'OPIClf'litrfle 10 500 
542·76·7 'l'OPiClf'litrfle, l•Ctlloro· 1,000 1,000 
7'0·69·9 'raoi•.,.., 4•Aaino· e,1 1 100 110.000 

109·61·5 ,,...,., Ollorotol'llllt• • 1 500 
1'5·56·9 'rcioyl_.. 01d0t l 100 10,000 
?"5·55·8 ,,...,,,.,.;.i,. d , 10,000 

22?"5· 111·5 'rotllOetl I 1 100 /10,000 
129·00·0 'Yt°""' c 5,000 1,000 /10,000 
140· l'6• 1 llyridllW, 2•"-tllyl ·5·Vi"Yl · I 1 500 
504·24·5 'Yf'idiN, 4•Allil'lc>- II 1,000 500 /10,000 

1124·33·0 llyridiN, 4·1ftro·, 1·0llidl • 1 500 /10,00C) 
53551·25·1 ,.,,.i•il'lll ··" 1 100 110,000 
14167·11·1 lalc .. 1"9 1 1 SOO 110,000 

107·'4 ·I Sarin 1,ll 1 10 
1'13·00·1 lal9"1- Acid 10 1,000 /10,000 
T7"91·Zl·J lalefli~QiryctllOf'ldt I 1 500 
563·41·7 S•fcartezidt N,.,l"ocfllOl"idt • 1 1,000 /10,000 

3017·72·7 SlleN, (4•Alllnooutyl>Oitt11oa.,_tllyl· 1 1 1,000 
7631·19·2 lodl\al A1"91Ntl d 1,000 1,000 1'0,000 
17M·66·5 lodh• .,...,it. d 1 ,000 soo ,·10,000 

26621·22·1 lodi\al Alttll ( .. (Id)) II 1,000 500 
12•·'5·Z lodh• cac•t•t• • 1 100 110,:ioo 
·14J·lJ·t lodl\al Cytintdt ( .. (Cl)) .. 10 100 

62·74·1 ..it~ Plwereecatatt 10 10 /10,000 
1J1·SZ·Z ledt~ ,..,tacfllor--H 1 t 100 110,000 

13410•01·0 .sodt~ la\tNtl • , ,00 ,,0,000 
10102·,.·I llllllt .... \lr\lte II 100 ,OD 110,000 
10,02·20·2 .-t .. ftUUl'tte e , HO 110,000 

fOO·t!·I It..,.., Acflellytrt__.,\. •.t 1 SOI 110,000 
S7·14·t "'°"""t,. c '° 100 no,ooo 
60•41., tt,.,....t .. , lul f11te • 1 ,. /10,000 

3'19·2'·5 luLtet• 100 SOI 
JW·S1·1 lwlf•f9, J•Ol••~I CIHy\ e 1 SOI 
1446·09·5 tuLfw lt•t9 t,L 1 SG0 
171S•60•0 IYlfw fftref\..,.19 I 1 100 
1446·1'·• lulfur ,,.... -·· , ,00 
7"6•ft•t lultwtl .... 1,000 1,000 

17·11·6 ,...,. · c,e,11 1 10 
1J4M·•·t Telltlrtla 1 1 S00 /10,000 
171J·•·4 Tel~ -1\.,.tm 1,k 1 100 
107•4f•J ~ 10 100 

1JOn·7'·t ,...,_ •·" , 100 
n•GO·I Tltc a•uU• c,~ tO too 

5'7•6'•1 T~ttR c,e 1 100 
7'·7'·t Tetr-•·n• c,1,l ,~ = 

Wt•1'•1 Tetrtftflf-CNM 100 100 /10,000 
tCIOS1·Sf•t "'91lh• lwtfete II 100 tao /10,000 
6SD·7J·t hall- cartlNtt c,ll 
"'1·11•0 n.eu- oLert• ,,._ 1• 100 110,000 
m7·11·1 TMu .... ,_,. •·•·" , 100 no,ooo 
7446·11·• n.eu .. twlf•tt tao 100 110,000 
Z2J1·S7·4 Tllt ... 1"9119 • 1 1,000 110,000 

391 ... , •• , "''-*... 100 ,00 /10,000 
2t7 • f7 • Z Tll I tNJ t" 100 SCIO 
10l·•·S Tllt--l 100 SCIOOO 10 000 
7'•1t•6 Till-tca,...Jlm 

100 ~00 ~1o'.ooo 
53"·12· 1 'nit.,,.., <Z·OiloP1d1'""l >· '00 

SCIO 110,000 
614•71·1 TM.,...., CZ·-tt1yl....,,.,l>• e 

1 
100 

1'550·,S•O Tltlftl\al Tetreclllwl• • ,~ soo 
514·1'·9 TllWllftl Z,4•Dll1ecyerwt1 



1.PP~~OIX 8. LIST or EXTREMELY HAZAR.DOtJS SUBSTANCES 

@ 
u.s. Envtronmental Pro~lon Aoency 

THE EMERGENCY PLANNING 
and 

COMMUNITY RIGHT·TO·KNOW 
ACT of 1986 

List of Extrem~ly 
Hazardous Substances 

40 CFA 355· 
(Sections 302 and 304) 

March 1, 1988 



The attached I lsts represent the complete llst of Section 
302 Extremely Hazardous Subs~ances ct the Emergency Planning and 
Community Right to Know Act CTitle I I I), The substances are 
.listed in alphabetical or-derby cheftlieat name and numericel or~er 
by Chemc i a I Abstract Number C CAS No.>. This 1-i st was puo 1 i snea 
as Appendix A and B to the final r-ule <40 CFR 3'5> In the 
Federal Register on Apr-I I 22, 1987, <FR 13376) and revise<S en 
Oece1110er 17, 1987 <FR '!072> and Feb~uary 2,, 19!8 ti:'R ~574l to 
delete tor-ty substances. The list ct these forty substances Is 
also pr-ovidad for your infor-mation. 



TtTtE I 11 - EXTREIELY HAZARDOUS SlBSTANCES 
CHEMICALS OELrnD FR<* UST 

CAs of O•cemo•r l?, 1981 •no Fe~ruary 2,, 798!> 

••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 
CAlph1b1tlc11 Listing> 

C.&.S No. NAME 
16919-58•7 'Aiiiftdnium Chloropl1tln1t1 
1405•87·1 Bacitracln 
98•09·9 Benzen1sulfony! Chlorfd1 
106•99•0 Butadiene 
109-19-3 Su~yl lsovalerate 
111•34-Z Butyl Vinyl Ether 
2244•16•8 Carvone 
107-ZO-O Cnforo1cet1ldehyd• 
7440•48•4 Cobalt 
t17·5Z•Z Coumafuryl 
287•92-3 Cylopentane 
633•03•4 C.I. Basic Grein 
a•-7•-z Olbutyl Phthalat• 
8023•,3-8 Oichlorobenzalkonlum Chloride 
93•05•0 Oi1thyl•p•Phenylen1di1111ln• 
131•1t•3 Ol1111thyl Phthalat1 'li-o Oloetyl Phthalate 
6 •O Oioxolan1 
223 ·25•8 Ethyllftercurlc Phosphate 
1335•87•1 Hexachloronaphthalene 
53•86·1 lndomethacln 
10025-97•' Ir I d.1 um Tetrach lor I de 
108•67•8: ·Mes ltylene 
7440-02·0- Nickel 
65•86-1 Orotlc Acid 
20816•12•0 Osmium Tetroxld• 
·16•01·7 Pentach I oroethan• 
87•86•5 P1ntachlorophenol 
84•80-0 PhyllOQUlnone 
t 0025•65• 7 PI at I ftOUI Ch I Of" f de 
t3•5••96•1 Pl1t1 ... Tetrechlorld• 
1331•17•5 Propyl.,.. ·Glycol, Alfyl Ether 
95•63-6 P1eudoculle"9 
100•~07•7 Rhodl1111 Trlchlor-ld• 
128•56•3 Sod f u • Ant f'I r a q u f non•· 1 • 

Sulfon1'te 
13t••l2·5 Thal lie Oxide 
2156•·17•0 Thlocy1nfc Acid, 2-ca.nzo

&•0-15•3 
52•6!-6 
3048·6•·4 

thl1zolylthlo> Methyl Ester 
Th I Clllllton 
Trlchlorophon 
Vinylnorborn1n1 

fNumerlcal ·I.1st by CAS No.> 
CAS No. NA~ 
52·6!·6 Trlcnlorophon 
53•86•1 lnd01111tnacin 
65•86•1 Orotlc Acid 
76-01•7 Pent1cnloroeth1n1 
81•11•2 Olbutyl Phtn111te 
84•!0-0 Phyll0Qulnon1 
!7·!6•5 Pentachlorophenol 
93•05•0 Olethyl•p•Ph1nyl1n1dl1mln1 
95·6~6 Pseudocu111en1 
9!-09-9 Benzen11ulfonyl Chlorld• 
106•99-0 But1dl1n1 
107·20-0 Chloroac1taldthyd1 
108•67•8 Mlsltylene 
109-19-3 Butyl ltoval1r1t1 
111•34•2 Butyl Vinyl Ether 
117•52•2 Couaafuryl 
117•81•0 Oloctyl Phth1l1t1 
129•56•3 Sodlu11 An'1'1'\r1qulnone•1• 

Su lfonat1 
131•11•3 01 .. tnyl Pntnalat• 
287•92•3 Cylop1nt1ne 
633-03-• c.1. Basic Gr11n 
640-15-3 Thla..ton 
646•06•0 Dtoxolane 
1314•32-5 Thal lie Oxide 
1331•17·,· Propylene Glycol, Allyl Ether 
1335•17•1 Hexecbtoronap"thal1n1 
1A05•87•4 a.cttrecln 
2235•25•8 Ethyl .. rcurlc ~hosph1t1 
22'4•16•8 Crvone · 
3048•64·• Vlnylnorbornen1 
7440-02•0- Nfekel 
7440-48•4 Cobalt 
8023-53-8 Dlchlor0benz1lkonlu~ Chloride 
10025-65•7 Platlnous Chlorld• 
10025•97•5 lrldlu• Tetrachlorld1 
10049-01•1 Rhodlu• Trlc~lorld• 
13',4•96-1 Platlnu• Tetrachlorld• 
16919-5!•7 ~lutl Chloropl1tln1t1 
20816•12•0 Osmium TttroxlO• 
21'6'•17•0 Thloc:yanlc Acid, 2-<&enzo-

thlazolylthlo) Methyl Ester 

'h• CAS No. for Nickel w11 listed Incorrectly In the Federal Register on Fee·~e~y 25, 
1988 as 74'0-02•2J 1 eorr1c'tl~!'I wi 11 Iii publ ish1d In the n11r tutu.re. 



, ..... , 
•toortllll1 Tl!rl9flold 

CAI• 
°"9rltity • ,1.-rii~ ~tity 

C?11111ic1l •- •ot" (....,,..) ,....,,.., 
••••••••••••••••••• ... .., ... •••••••••••••••••a•a•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 
2085'·'3·1 
2154i·ll·J 
21'°9·90·5 
2!t0a·5J·2 
21'2l·Z3·9 
ZZZZ•·9Z·6 
U135·U·O 
Z34ZZ·U·9 
23505·'1., 
24011·47·1 
24"4·91·6 
26'419·13·1 

ZMZl·ZZ·I 
211J1·n·s 
28347· 1]·9 
2117'2·56·7 
l067•·IO· 7 
39196· , •. , 
50112·'9·9 

53551·2!. 1 
5121'0·0l·9 

~207·76·5 

Al!ailUI ~i- D 
, .. thlltal'I • 
Lt•HadlOI I 
.. rcuric O.I• 1 
ai I ortll i adloe •,I! ,.,..,llf\OI • 
a..y1 • 
,o,..t9'Wtl lll'drocl!lorfdl o,11 
"rl•ifoe·lrt1y1 • 
Trfezof• • 
Cl'llo.....-i• • 
C.,.._.ic Aeld, .. tllyl·, 0•(((2,•·01 .. tl!y\•1, l•Dltlllolt"·Z·TI) 1 

.. tllyllfW)AlliflO)• 
ledCum Ari• <•1Cll])) D 
Trlct1loro(Dicl!loradl1t1yl)lil.,_ 1 
Xylyll"t OlCl!loriOI • 
lrlllllOi ol llfW • 
-.tl!ocryloyloayotl!yl l1ocy1ri.t1 1,11 
Tl!fofenoa 
~~tl!ioic Acid, .. t11yl·,l·CZ·Cli1Cl· .. tl!yl1tl!yl)Allil"G)lt1!yl)1 

O· IU1y1 Ester 
..,,,.i111r1i l ··" 
ZiP'IC, Oicl!loroc,,,.01 .. tllvl·Scccc-1tllyl1111:no) C11'11of¥fl)Oay)l~ino> 1 

•1t1t'"9flitri111·, CT·4>· 
C...lt, C<Z.Z 1 ·(1,Z·ltlltwwc1iylbi1 (llitrf 1 ... tl!yl1CfY"O)> o 

li1C6·Flwor..,.,...11to>>CZ·>·11,11 1 ,0,0'>· 

100 
1 
1 , , 
1 
1 , 
1 , , 
1 

1,000 
1 
1 
1 
I 

100 
1 

500 
500 
500 /10,000 
500 /10,000 
500 

10 /10,000 
100 /10,000 
500 /10,COO 

1,000 
500 
500 
100 /10,000 

500 
500 
100 /10,000 
100 /10,000 
100 
100 /10,000 
100 

100 /10,000 
100 /10,000 

100 /10,000 

• Qrlly tl!o ttltwtory or ·fffWll •o ia SllOlll'I. For 11Drt lflfo,...tlat1, •• 40CF• Tllll• JOZ.4 

••t•: .. 
c 
Cl 

• f 

• " j 
It 
l 

Tllft •tertel it 1 !'Metlw sollCI. Tiie TllCI dDet not •fMllt to 10,000 ~ 
for,.... ........ ,., f'IOft·•ltlf'I, ,....1oli.1tfon fON. 
Tiie c1lcul1tea T'O c~ afttl' tocMic1l ,...,low .. -.Cl'il:IMS fn ttlt tocflr1lc11 11.GOOrt ~t. 
lniUcet" t111t tll• q ta awDject to Cfl.,... Wien tllt ..... amnt of ,.t.,,tiol 
carci,...,,icity 8"1111r •cll•r caatcicy 11 c~Loc ... 
ltltwtory l"ePOrtlllll ~tlty fol' ~ll·of notlffcatfori W'dlr SAIA a.ct 104<•><2>. . 
Tiie 1t1t11tOl"I , ....... ""°rtebll CJo*'tity fOf' •tllyl flOC'fe'lett _,, 1111 MjUltld In 1 f11tlll"e l'Ul-ti,,. 
..., cllemicala lllldOCI tllet 111r1 not s-rt of tM .,.;9iN1l I lat of. 402 llotlltencn • 
lt¥iMd TN lliaMd .,, ..., .,. ,.. • ...,.1 .. ted tu<cfty •u. 
TN Is rewfMd to ftl celculeted Yllwt lf'ld .... not ~ u to tectinlcel ,....,{.., u tr1 ,,._.... NI• 
TM TN_.. rt¥1Md aftOI' ,,.....l u te nlcul1ttor1 .,....,, . 
0-iCILI IPI CM orltlNl llet tllat .. l'Wt .. , tllo tuiclty Cl'fttl'fl llMt ..... ef tllelr flt"' .....-..: 
"9l6- ... NC91ftll., t•lclcy .,.. -UNl•Nllll dl•lcala ef ~em <"OtMI' -..1a1.~·> 



, ..... , 
<C.U •"9er Order) 

1_,.19le Tfl,......L_ 
"-'t tty • 'L 11'1'1 I.. lultlt t ty 

CAI I Cll•ical •- 11et• < ....... > <.....-> ........•....... .. ................................................................................... ..... 
0 O,.,...,.._.\~ CC1111P\e11. (,_.·12· 147) e , ,0 /,0,000 

50·00·0 ,.,_I...,_ 111, l 1,000 SOD 
so·o7·7 "''.-.,ct ... c d 1 SOD 1,o,ooo. 
50· ,.,., lrtoealeifaral e,e 1 1 ,000 /10,000 
S,·21·1 PlwrGYrecll • 1 SOD /10,000 
S,·1'5·Z "9ctllorttll•i,.. c,e 1 10 
5, ·13·2 C.rtledtOl Ollorioe • , SOD /10,000 
54·11·5 •tcottne c 100 100 
S4·62·• AatNPtet"tP'I • , 500 /10,000 
55•91 •4 llOfL ....... ttt c fOO 100 
U·Z5·7 CWltl\eridlP'I t 1 100 /10,000 
U·Jl·Z lllerttllten c,- \ 100 
M·72·4 ~- 10 100 /10,000 
51.,4.7 Ot•tltyUtyidraal,.. d 1 1,000 
57·24·9 ltrycl'tfttne c 10 ,00 110,000 
57·41•6 ~•tt .. tne t 1 100 /10,000 
57·57·1 lllrooioleet .. , ltt1· t 1 500 
57·6'·7 llltlysotti911i,., 111 fcyl1tt (1 :1) • 1 100 110,000 
57·74·9 Ollo,..,_ cl 1 1,000 
51·36·6 llltlenoa1ra1,., ,0, 10 1 ·0Xyidl · t 1 500 /10,000 
51·19·9 Li,...._ d 1 1 ,000 /10,000 
59·11·1 111Mf'Yll1•11fN Myidrocttloridl t 1 1,000 /10,000 
60·J4·4 .. tltyl -.aztN 10 S00 
60·41•J lt~t .. , lulfeta • 1 100 /11,000 
60·51·5 ot .. ,..._,, 10 soo 110,ooe 

. 62·Jl·4 "'*"' .... cwry Acttatt 100 500 /10,000 
62·!J·J Afttllne d,l 5,000 1,000 
62·7'·7 OldlLWW. 10 1,D 
62·74•1 ledh• fl""'99Cttatt 10 10 /10,000 
62·7'·9 ltt,....f•tllYL•frw d,11 1 1,000 
6'·00·6 ""-L, J·(1·-Ctlyltttlyl)•, llttllylce,.._tt t 1 IOO /10,000 
6'·16·1 Celdllchw · e,tl 1 10 /10,000 
'5·J0·5 lfcott,. lulf1tt • , 100 110,000 .... ,.9 CycllM&l•t• • , 100 /10,000 
67·6'·J Oll4N'Of.,. d,l 5,000 10,000 
7'0·69·9 ,,.opt••••· 4·Aafno· e,1 1 100 110,000 
71 ·6S·6 Dtttt•fft c,e 1 100 /10,000 
72•20·1 '"*'" , 500 /10,000 
74·13·9 llttttyl ..... ,.. 1,000 1,000 
74·t0·1 .,..,.ocy911tc Acid 10 100 
74 • tS • 1 lltttlyl llef'CIPl-" 100 SCIO 
7'·15·0 C.r-.n Dl1Ulfl• 100 10,flDO 
7'·11·J Dl•tltyl lutft• • , ,. 
7'·Z1•1 ltttyl- Cllll411 •,l 1 1,000 
1'·6.tt·S "'•11 • l 10 1t 
7'•55•1 ~l-19fN tf 1 tl,flDO 
7'·5'·f ~'- Clllt• l ,. 10,flDO 
1'·7•·1 Tetr-•1U• c,t,l 1 ,. 
7'·77·4 trt..-i,tllll.,..n- • , 1,000 
1'· 71·1 •t•••••t--t ,_ .... , ,. · n·79·6 ....,...._l_.ll_ e,li 1 SCIO 
7'·16·5 ...... _ ... ,.,... 10 ,, ... 
76·02·1 TrtlMll t ltJl Ol_.I. t 1 SCIO 
17·47•4 ....... ,...,.,~1- .... ' 1• 
17·71·1 DI..,_ Mfete tf 1 ~O 
77·11 ·6 ,..,. c,e,11 1 
71·00·2 TH~l- c,• 10 ,. 
71·J4·2 tt .. u... . ' ,. 
71·D·S Mlt• • 1 MD 
71·71·7 Gut-, J,J•lllCCl\l...-u.yl). • 1 MD 
71·12·0 1.-~.,ltrHe e,I\ 1 1,• 
71·"·4 llltllyl •• ,.,, let- • , 1• 
71·'7·1 LICt"'hf'llt e 1 ,,. 
1'·06·1 Acf'Yl•I• •,L S,000 1,. /10,000 
1'• '1 ·I Clll.,.....ttc Acid • 1 100 110,000 
1'·1f·6 Tllt__.u,_11• 100 t• f 10,000 
1'·21 ·0 ,.,. .. tic Acid • 

1 = 
1'·22·1 .. tttyl Dlleref ... tt d,J\ ,,. -
•·6S·7 ... , 2•C"'ereKf'Yl•tt e t 



.... , .. 
1...,.tlltlt T11"91ftold 
~tity • ,,et'l'I ... ~tity 

CAI I eit•feel •- WttN c.....-> ,,..._, ..................... . ..................................................................................... . 
91 •Ql·7 Tol...,. Z,6•DI INCy8NU 100 -100 

110·'5'7·6 ,,..,.. 1 ,4·DldlltroD.lt_,. t 1 SCIO 
1031·47·6 Tl'i•ISlfl• t 1 SCIO /10 000 

2•011·47·1 TriuofOI • 1 SCIO ' 
76·0Z·I TrlctlLOl'MCttyl 1:'1\0l'IOI t 1 500 

115·11•9 Tl'idllOl'Mtllyl1ll.,._ t,11 1 SOO 
SZ7·tl·O Tl'ldlltl'.,.tt t, t 1 SOC 
t1·1J·S Trtdllor•'"Ytll I.. t,11 1 SOC 

15'1·2S•4 Tl'ICflltl'o<OILOl'-tllyl )SI l.,.. t 1 100 
27117•15•5 Tl'ICflt9N(01etllerOCll'lft)'l Jli I.. t 1 500 

ftl·J0•1 Tl'lttltuywfl.,._ t 1 500 
1'5·'7'1·4 Tl'l•tllyletllo,...ll.. t 1 1,000 

124•11•1 Tl'l•tllyLOlpt"....,_ MI09t111itt t,11 1 100 /10,000 
106'•45• 1 fl'f•tllyHil'I Cll ltt'i* t 1 500 /10, 000 
6Jf·N·7 Tl'l ... .,,,,Ull'I Clllol'idt t 1 500 /10,000 
555·T'1·1 Tl'lt<2·C11loro.tllyl)lllf,.. t,11 1 100 

2001•'5•1 Ytll~i" c,t 1 1,000 /10,000 
1314·62·1 Y...Si"" lltf\tt.1id9 1,000 100 /10,000 

TQl•05•4 Vlr.tl lettlU •~r d,L 5,000 1,000 
11·11·2 werftl'il'I 10C 500 110,000 

12'·06·6 werfol'll'I S.I~ o,11 1 100 110 ooo 
ZU47·1J•f lylyl .. Oldllori• t 1 100 110'.ooo 
51Z1'0·0l·f Zlrc, DICfll.,.oC4,4·Dl•tllyl·5CCCC•ttllyl .. IP'IO>tt""°"YL> t 1 100 /10 000 

0.V>l•l,.)lltt'ttrWniHi Ltl• ,(T·4)· 
1 

• 

1S14·"·7 Ztrc ~i- ' 100 SOO 

•ot•: 

• 

b Tltfa •t•rlal la a reectlvw aol Id. Tit• TN -.. not •f"'I t to 10,000 ~ 
for Nl'I·..-,., flOl'l••lteri, Nl'l·Mhitieri fOf"a. 

e Tltt calewltttd "' di.,._ afttl' ttcftl'llul ,....,,.., u dlscl'lbtd '" tt.e ttlCMlctl ~t ~t. 
~ l•lcat• tlttt !"- " ta 9'.tlject t1 ct1-.e lifttlPI "'' ..... -"' ef '9tllfttltl 

ctl'Clftll8ftlclty llfl/8f' etfter tealc!ty t1 ~LatlCI. 
t lt1twt1ry r8IJIOl't111Lt -..rttity fer .,.,,...... tf PIOtlffcttleri ~,. SAIA eect J04Ca>CZ>. 
f fltt etttvtery 1 ,_..., r~tllllt ..,,tity fel' •tltyl iNCYWWtl my • tdjiatM tr1 a M\11'9 f'\ll-lri,. tctltn. 
1 •w cM9leal1 ...... "'" ...-. not ,.,., ef !"- el'lllNl Utt ef 40Z ...,._,tfte81. 
II 19"11td '" •• eri ,.. ., ,.. • ...,.IWltlCI tealclty •ta. · 
J '" ta ,...,ii• t• lta calculetellf wlwe IN.,.. Mt cMflfl.,. to t8CMlal ,..,,., • '",. ••• l'\lle. 
t TIM fN - ,....,_. •ft.,. ,,......1 ... te ctlewlatleri .,....,.. . , 
l a..tctll er! tfllt WltlNl ltlt tflet 11 !Wt -.t tM t•lclty Cl'hef'll "6t ...... ef t!Wlf' ltltfl ~tlOfl 

"'91~ ... P'lal"I&• tutclty .,.. ANi..,... dltmtcela ef ~ C"'OCMI' -•ca11•> 



.....,1 ••. Tfle Liit •f l1tr ... 1y ••z•l"dllwl l\ollllt8"C .. ~ tPttir TPtl'esl\Old •llf'fll1'4 °"'8rltltl .. . ..... , 
<W IM!Dtr Ol"dlr) 

1-l't•lt flll'Wfle1' ......,,,,., . ,,9"1',,. ..,,,, ty 

CAI t C11•<c1l ., ... "°'" ( ..... ) ,..,., 
.•........ , ........................................................................................................ 

152· ,. .• OiSfl•llMl'•i•, Oet-trtyl \DO 100 
291· 7'1·• ,.~ ... • 1 ,DO /10,000 
291·'1·2 TPll-Zi" 100 500 
1'1·00·0 ..... tft i Cll'l·-tPtyl c too too 1to,ooo 
291·02·2 li'tlOl'ltt 10 to 
1'1·04·4 Ditwlfttllrl 1 500 
300·'2·• olMlipfltt .. ; ,. • 1 1 ,000 
S02·01·2 W.,..,l'Hil'lt d , , ,000 
SOf·OO·Z Aldril'I d , 500 /10,000 
315·11·• .. .uc ..... tt 1 ,000 500 /10,000 
316·42-'7 l•tiN, Dlrtyidl'ocll\orldt '·" 1 , /10,000 
JZT· .. ·O Tl'ICfllOl'ONtt t,t 1 500 
153·~·4 lol'm'\ Trlf\1»ritt C~ WitPt .. tPlyl ttlltr (1:1) • 1 , ,000 
359·06·1 H l»l'NCtty l Ctl l OI' i .. C,I 1 10 
:m·'l·O tt11yl- 'll»l'Oft'J'Cll'il'I C,t,11 , 10 
J1'9· 1'9· J fl"fOt•i,. fll'fl'ttt • , 500 /10,000 
465·13·6 JNdrll'I 1 100 /10,000 
41'D·f0·6 Ctllorferwll'lfoe • , 500 
502·3•·• .. tllyl•rcwric OltytNllliOt • , SOC /tC,000 
504·24·5 llyl'idi,., 4·A9il'IO· II 1,000 soc /10,000 
505·60·2 -..ul"d Ga• '·" 1 500 
506·61 ·• •ot111iiai Sll~r Cyel'liOI ti , 500 
506· .. ·3 c~•,.•i• , ,000 500 /10,000 
506·71·5 C~ Iodide • , , ,000 110,000 
SOt· u, ·I Tttl'9P'lit,....tP1'"9 to SGO 
St4·13·1 DI tlltt11r1iP• IOdiOt • , soo no,ooo 
534·07·6 lltCCtllor ... tPlyl) ,,,.,. • , 10 /10,000 
SJ4·S2·1 Diriitrecrwol 10 10 /10,000 
SJ5·19·7 Crl•idl,. • ' 100 ,,0,000 
SJl·01·1 lrrty\bi1CZ·Ctlloro.ptP1y\)Allff'll .... , soc 
541·ZS·J L•itite C,t,11 , 10 
541·53·1 Di ttlt •1111'9t 100 too 110,000 
542·16·1 - 'N91Mhrl le, S-Ollere· 1,000 1,000 
542·8·1 Oll.,...tttyl Utter '·" 

, 100 
542·f0·5 ltflyltllf9CY91'Wt• • I •0,000 
S!S· 1'1'·, TriaC2•0ltoroetftyl>AlllN '·" 

, ,ao 
SS6·61·6 .. tllyl ltotllfOC'fa'Wt• b,t , HO 
SM·6'·f .. tttyl Tllfecyeriete • 1 ,0,000 
SSl·ZS·I .. ~lf.-,Y\ F\uorl• • 1 1,000 
"3·,Z·Z ltttflft to t,000 
'163·4'. 1 a.1cart1e1t• ._edllort• • , ,,., /10,Dlll 
514·11>·• TeLWlftt 2,6•D1198CYW'lltt 100 -St4·42-J ,.,.ell, .,._tttylmraptlt\ ,DO -ff1'·6'·1 Tetl'•tftt'l tf Pl c,e , .,. 
614·71·1 Tttl ..... , <l·-tttyl...,..l)• • , soo no.• 
'24·G·f .. tttyL l..,,..H t 1 MO 
614•'2•0 ... l lttuttt• • , ,. 
'2$•SS·I l....,l ... H • ' MO 
611· t1 ·Z Clll....,l O.leref .. tt • , ,,., 
6J0•60•4 a...• c,e , 100 /10,000 
61t·Sl·1 Trt~tfft CllLwt• • , 

- /10,000 
6'0•tt•7 flw .... J "° 100 /10,GOO 

6'4·64·4 ......... • 1 MO /10,000 ,,,.,. .. ~·" ...... • ' 
,. 

t76·'1·1 *""' R ll~tc Dtetll ... I• '·· , ,. 
...... 6 ~ lt•t ....... IN '·" 

, -nz.,,., "'-' • , 10 /10,GOO 

1'0•fS•O .. U.ryll& ~·· • ' -.,...,. .. C6i ....,_DIM • 1 1111 

114·4f·J Ot~t O.ler•11•t• ··" , 1111 .,. .... , acrytyt Clllwt• ··" ' 
,. .. ,,., Trf .. tttyLeL.,....,. ~lte ··" , too ,,o,aao 

tOO•fS•I It.,.,.., Acetuytrt..,,l • ••• 1 1111 /10,000 ,,, ..... O-ttr1·•·-tl'ly\ • , -'20·4'·1 .. ,ttec,..,l.,yl Clllert• • , ,. 
M·U·t ,_f_ • , HO 

'41·02·4 "'9tfelmn • , 100 /10. 000 

'50·10·1 .._..feLWI • , 500 

f50·J1·• .. tt1t•tlll9" • ' soo /1.0,000 



, ... l·Z 

C CAI ll~r Order l 
..... ,.t .. lt T~~elf 
Ol.t9rltity • •llf'l'li .. IYlntlty 

tAS I '"" c.....-i <....,...> ........................................................................................................................ 
11 ·11 ·Z az .... , 
16·50·0 ...... , 
··~·\ 
11·15·7 
91·08·7 
~-41·7 
'7·11·7 
... ~.5 
91·01·'1 
91·1J·5 ... ,. .. 
... .,.3 
91·95·] ...... , 

ioo·H.·1 
100·44·1 
10Z·l6·:S 
10J·l5·5 
106·19·1 
106· .. ·7 
107·0Z·I 
107·01·3 
f07·,, ·• 
107·12·0 
107· '3·, 
f07·U·J 
107· ,.., 
!07·t•·• 
t07·JO·Z 
f07·4"·1 
t07·,f·J 
10&·05·4 
108·Zl·6 
10l·ft ; •. 
10l·t5·2 
tOl·tl·f 
10t·6t•f 
10t·17·J 
ttO·OO·f 
t10·f7·6 
UO•lt•4 
,, t•4'•4 ,,, ... ., 
115·11·• ,,,.,.., 
t15·2'·7 
Uf·fO·Z ,,, ... , 
1tf·Jl·O 
tU·U•S 
tZl·Jt ., 
1u-n·• 
1N·tt·J 

. 126·11·1 
,,. .... 7 
12'·00·0 ,,, .•. , 
tJt•S2·2 
140·2'·4 
140•7t·t 
14'·6'·2 
14J·D·t 
"'"'f·O ,,,. 7•·• 
15t·Sl·Z 
15\·50·1 
tSt·S6·4 

1Mrfert11 
Di,tiecl,_.. 
Alf ... • .. tllyt 
.. TU 
Allll\"9, Z,4,6·Trl .. tllyl· 
o;,.. .. 
'•'~ z.•·~111~c· 
Cl'ftol, o· 
"'-"ol, Z,Z'·TlliGOit(4,6·Dicllloro>· 
lefll.,_.l'IClf'liC Acid 
llf'l&Otl'l~\Ol'ltle 
Tric~lor9'f1en,.11il"" 
lciftllflllll"I, J•CTriflllOl' ... tllyl)· 
'-'lll C?llori• •• ,,.~&.,.. 
Di .. tllyl·P·'llf"'l'l91'1edi ... if'lt 
'9n1tnt, 1•(Clll01'.._t~yl)·-·litl'O· 

'-"IYI CMoride 
laocy1111c Acid, 3,4·Cic1110,0011tny1 l1tt,. 
~IU1i..,,..e 
lo i c:t1 I,,._,.,,,.,. i,. 
It,. ... ,.,.,( ll'•idl 
lCl'Oltu1 
Ctlllf'lltt" .. 1 
Al lyl•ine 
'"C111i0f'li trf It 
lCl'YlOf'li tl'f It 
ltllyl tfledl .. , ... 
r.,._teltfl- Cyeno11,orlP1 
Al&,,l AICOftOI 
Oll.,._fl'lyl .. tll'l'I Utt.r 
krfn ,,,. 
Vlt1yl Acet•tt .__I' 

· l...,.oPYI OllOl'Of.,..te 
C~tafthyl•I,. 
,...l 
,~ ......... , 
1'1'99rl 01 .... f ... t• 
.. t ... itril• 

'"".,. ,,.....,, .. ,, .. ,~ ... 
,..,,. .. 1 .. 
llClll.,..."'Yl l!Nr ,..,..,.,"''• ,,., ... ,.,....,,,,.,, ... ........ ........... , .......... 
""-·~l~uely\ Dt•ttiylc•,.....t• .......... ......... 
Cret_l...,..., <I>; 
... ,"' ~l•t• 
l'tcret•t" 
.. t"-Cryltftftrllo 
~ 
"11rf8"1fl .... .. 
ledl"9 l'ofltldl\ ...... .. 
....,,., CYlftl• 
~ifl,., J• .. tllyl•5•Ylftyl• 
Dtcr·or--
lefl.- c,,.,1• <••<C>I» 
lluereecetic Acfd 
Oicfll ...... t"ylOfl..,,.1111.,.. 
.. t~yetllyl .. l'C~l'iC ACll9tl 
'oteUh.11 CYOl'lioe 
ltllyl .. i•i"9 

• 

• 
d 

• • 
Cl 

'·" • d 
l 

• • 
d 

• 
Cl, I 

• 
• • 
Cl, I 

'·" 
c,d 

··" 
d,l 

• o, l 

• 

• • d 
e, I .... 
• .... 
c 
• • • 
• • 
" c 

··" • ··" • • 
' • • 

too soo 110,000 
1 10 (10,000 
t to 1to,ooo 

100 500 /10,000 
, 500 

1,000 100 110,000 
100 100 

1,000 ,,000 /10,000 
1 100 /10,000 
, 10 /10, 000 
, 100 
t 500 
, 500 

5,000 soc 
1,000 10,000 

1 10 110.~~C 
1 500 110,ooc 

\00 soc 
1 500 /10,000 

100 'OO 110,000 
, ,000 , .ooo 

1 10 
' soo 
t 500 
1 500 

10 500 
too ,o,ooo 

5,000 10,000. 
, 1,000 

100 1 ,000 
, 100 
, 10 

to 100 
5,000 1,00G. 

, 1 .ooc 
, 10,000 

, ,000 500 (10,000 
100 500 

, 100 
\,000 soc 1•0.000 

100 too 
1 too 
' 1,0IO 
1 10,oao 
1 t,oao 
t SCIO 
, too 
, 10 /10,000 
1 100 
, 100 /10,000 
, soo 
, soo 
1 soo /10,000 

too 1 ,ooo 
, 100 /10,000 
, 500 /10,000 
, 500 

S,DOO 1,000 110,000 
t too /tO ,000 
t too 110,000 
1 MO 
1 500 
, 100 

"' 100 , 10 /10,00C 
, 1,000 
, 500 11c.::~ 

10 tOC 
, soc 



l ... Pt .. lt Tll1"991\old 
8'.wf\tity • ,1 ..... 1,. lwmr\tlty 

CAI • c11 ... ic11 •11111 •ot" c...-1 <....-> ................. . .......................................................................................... . 
7446·H·t 14.ilfut TPteal• 1111,t , ,00 
7446· ,... Tl\ell- IMl fttt ,00 ,00 ,,0,000 
7417·94·7 .. PC\lf'ic Clllori• t 1 500 110,000 
1550·45·0 Tlt•i ... T•tP'KlllOriOI t 1 ,00 
15I0·67·1 '-ltlli"' •¥eri• 1111,t 1 ,00 
763,·19·2 ledl ... Ars-te d 1,000 1,000 /,0,000 
76J7·07·Z .. Per\ tl"iflWDl'i• t , soo 
1641·0, •O ..,.. .... , CMtl"iOI <Gal Orll y) t, l , 500 
7"4·Jf·J .,....., JlYOl"i.. ,00 ,00 
16'4·4'·1 llmlf!lt ,00 soo 
7664·'3·• "'''""''Acid 1,000 1,000 
7697·J7·Z 1tcrtc Acid ,,000 ,,000 
""·12·2 '91-.Nl'\a Trtctllortdt ,,000 1,000 
7'122·14·1 .,....., ,.,.oat• ccrc > SZX> 1,l , 1,000 
rn.J·14·0 ......... M.9 1111,11 , ,00 
"2•·'5·• ,,._;,.. •. l , 500 
1"1·44·1 CtlCi.,. AP'HNU d 1000 SOC /10,000 
1'?1Z·41•4 'lYDl"i... It ,0 SOC 
171Z·S0·5 Qlloril'le 10 100 
1?'13·00·1 S.l"'i .. Acid 10 1,000 /10,000 
1?'13·06·4 11-,id!"..., kllflOI 100 SOC 
77U·07·• • ...., ...... , .. ;.. • 1 ,0 
77U·60·0 kllfYf' Totrefl .. ,.i.. 1 , 100 
771J·7'0·2 Arltl~ flerlt1flW1Pi.. I , SOC 
77U•I0•4 Ttl lWl'h• 11 .. tfLWll"I.. t,k 1 100 
1714 • J4 • t Ar .... Tl"feftlOl"I.. d S000 500 

•

• , ,...... • , 100 
·S ledl"9 Arstlftltt d 1,000 SOC /10,000 
;7 ..,1,.... 10 soc 

·m1· t2·0 T'-att .. Clltort• c,tt ,oo 100 110,000 
mt·ZJ-S .. , .. h• ~Lef'i• • 1 soc 
7IOJ·St ·Z ,....,...,. 100 SOO 
1ocn-ss·2 c.-.ec111er d 1 soo 110,000 
I065·"8·J 0-t.. • , soo 

t00ZS·7J·7 ~..-c Clll ... tdl • .t .t /10,000 
t0025·11·J ,....._erua Olll"c"Lortdt d 1,000 SOO 
10026· tJ·I -. .. ~ , .. tedllortdt •·• t SOO 
tOOU· tt·• oa- • 1 100 
t00J1·Sf·t T'-alltw. lulfete ti 100 100 /t0,000 
10102•11•1 ledlWI .. l .. tte ti 100 .100 /10,000 
·,otGZ·l0·2 111111111.- Tellwtt• • ' SOO /t0,000 
'0t0Z·'3·f 1ccrtc Git• c · ,o 100 
t0t02•'4•0 ,,,,....,, ••••• '° ,00 
tOtZ4·SO·Z flet .. ha Al'Nfttt• d 1·,000 S00 /10,000 
10140•11•1 l~L, 1,l•Dtdll.,..., Metate e 1 t,000 
t0Z10·61· 1 C-.tt c...rL e,tt t 10 /10,000 
~0265·'2·• .. tMmt.... . , 100 1'0,000 
102"·14·9 ..... ,,...,.,.,.. • 1 ,. 
10J11•16•t DteUfW e t 100 /t0,000 
,0676·ft·6 -~-.... ltwtete • , 1,000 
1l002·0S·I hrte .._ t 100 SOO /10,000 
utC11·1>-J -=•www. ,,,.....,l .. tt1ytcycL~t~1.,,,l •·" 1 too 
1JCl11•1'•t ,.....,. . .... , ,00 
's1n·r,·• ... ....... • 1 100 

'''"'"'' .......... • 1 1,000 11410•01•0 ltllllltYI tel-te e 1 tOO /t0,000 
1S4SO·t0-1 lelltYI Trtdll ... t• e ~ ·,. /\0,000 
tl"l·Jt·J 11cut CMtllrlrt • 1 ,~ 
11"3•40•6 lf'lft, ~ ...... l. • 
1S4"·IO·t TellurtYI • 1 .. /10,000 
,,,,,., •• , laltllllfW • , '°° /10,000 
tSZ11·4t•1 lfcycloCZ.Z.tJMepten.·2·C.1'1111nftrlle, S·Ollo,..·6·CCCC .. t""L .. fM> • 1 SCIO /10,000 

ca~t>01y>l•t,..>·,c11·ct·aLlf\1, z ... ,•.•·•lllfta,S·•Lllfta,61>>· .. ,~, " ...,. .. , ,, ) . ,.,..,..,..ti , . ..,. .. 
llOl'IU•llf'
OtfOl i fl 

• • • .... 

100 , , , , 
1 

soo /10,000 
soo /10,000 
100 /10,00C 
100 
soc 

10 ,,o,ooo 



, ... ··~ 
<CAI •~r O"'*r> 

.... ,.'Cltlll TllP'ftllOlCI 
Owltlt!ty • ,leN'li"I .....,,tity 

CAI t Cllllll'Cll .... llOtft ( ...... ) (~) .................................................................................................................... 
'91 ·4Z·4 .. ,..,.., .. • 1 100 /10,000 
.... J0·1 ,,.11t11uw1 l.,.. • 1 500 
099·11·5 OllO,.....,.t ClllOP'iOI e,11 , 100 /10,000 

1031 ·47·• Tri•illl'!OI • 1 500 /10,000 
1066·'5· 1 TP'i .. tllylti" ClllOP'iOI • , 500 /10,000 
1122·.0·1 •ltP'IC'IClOlll&lf'I • 1 500 
1t24·13·0 l'yl'ldlrw, 4·•itP'O·, 1·0al• • , 500 /10,000 
1129·41·5 •etolUP'b • 1 100 /1C.OOO 
1303·21·2 AP'lll'\ic •er1to1iele Cl 5000 100 /10,000 
1306·19·0 C..iia OaiCll • 1 100 /10,000 
13'4·56·J M\-.iftOP'\A ,9'\tO&iOI It,• , 10 
~314·62·1 V8"9Cli~ '9'\toaiOI 1,000 100 /10,000 
,314·14·1 Zll"C ~Mtlf\ide ti 100 500 
1S27·53·3 .,. • .,,.,. 01 i .. Cl, II 5000 100 /10,000 
1397·9' ·0 Anti~;" • c,e , 1,000 /10,000 
1420·07·1 Oinourti • , soo 11c.~oc 
~~·53·5 0 i eDO•vtlUUN • I 500 
1558·25·4 Tr1c11torocc111orC1111tllyllSil1"1 I 1 100 
1563·66·2 C1 roof"""' 10 10 /10. 000 
1.00·27·7 .. ,.CIJP'iC Acet1t1 • 1 500 /10,000 
16ZZ·JZ·I ftllel'eS~lf°"'"I Cllloridt, 2·Cllloro· • 1 500 
16'>2·54·2 '' 1tr·11c11't11111111Zi"9 Citrltt • 1 100 /10,000 
1"52·30· l ACltDl"I Tllin1111ic1rt11ZIOI • 1 1,DOO /10,000 
1~10·42·5 ,,,..,.., ti 1 10 /10,000 
1tl2·47·4 Ol l OP'OllJl'Or\ • , soo ,,0,000 
2001·~·1 V1li~11'1 '·' 

, 1,000 /10,000 
2CJ2·65·7 .. tlliOCll'O 10 500 /10,000 
2074· 50· z l'lreai.Mt .. tllOllJlfttl • , 10 ,,0,000 
2097· '9·0 "'""" 11 i I et rMe '·" 1 100 /10,i>OO 
2H)4•"·5 .... • 1 ,00 ,,0,000 
UZ3·fl·O , ... 1 .... , •• ,..,, c,e , , ,000 /10,000 
ZZJ1 ·57·4 Tlltocar .. ai• ' 

, 1. ooo 110, OC10 
ZZJl·07·S 01tl¥Cid'fl ltller • , 1,000 
Z27'S·11·S ,,.., .... te • , ,00 /10,00D 
24'7·07·6 °""i aut fota'I '·" 

, 500 
Z524·0J·O tl .. rftyl ~orocfllorldorftloet1 • , 500 
2540·12·, , .,.,tll I lft • , 100 
257'0·26·S 'erltlldeeyl•I"' •• , 100 /10,000 
2517·90·1 l'tlo.llf\.,ot,loic Acl•, O,O•Dl .. tllyl·l·C2· .. tllyltllio1 ltllyl llttl' c,t,t , 500 
Z6J1 ·J7·0 ,,_.P'b 1,11 ' IOO 110,000 
26M·lt·2 CyefWdloa • , 1 ,CICIO 
2642·71 ·• &zl••·lt,yl • 1 100 /10,CICIO 
WS·J0·7 .......,..,.ctltotc Acltl, .. tttyl • ,O·C4·111tr..,.,..l > O•"'-'rl later • 1 IOO 
27Dl·tJ·1 "'°9SlflGfWtMelc Actd,"9ttiyl • ,O·lttiyl 0·<4·0•t11y1tt\le>~l>l1t9f"I 

, .500 
Z7'S7· ,.., TMll .... l_H c,e,11 , 100 /10,000 
27'3· .. ·4 llulcl•l ··' 1,000 10,CICIO 
2171·°'·1 .,..."',.,. • , 500 ,,0,000 
SGS7·1Z·1 "l .. , c•·1111t~t iot~t"Yl • • , 1 ,CICIO 
SZS4·'3·S llft...,_tc a.hl, Of•tttyl 4-(lletftyltflfoJ "*'Yl llttl' • 1 soo 
JW·S7·1 tul f•t•, J.Dl .. • tHl OCtyl · • 1 soo 
1615·21·1 llftlfltf-..&t, 4,S·ttlll,tre·Z·<Trtflwor ... t"Yl>· ••• 1 500 ,,0,000. 

J619·24•S ... ,,_ 100 soo 
J691-JS·I Oil.,..., ... • , 100 /10,000 
J114•t7•1 Mlttlt -l810 • 1 100 /10,000 

l1SS·D·7 "9ttlyl ~"' • 1 500 
J171·1t•1 ,.,. •• &el• . • , 100 /10,000 

4°'4•1S•t llt-.caMtl • , ICIO /10, 000 

40ll·71·t ,._.,... OffMCywwtt .... ' \00 

"°'·14·7 llftoNcott• • . , 100 /10,000 . 

417D•JO.J c,..,.,., • .,. 100 1,000 

4l01·ff•Z n..,.ttt • 1 100 /10,000 

4411·66·0 "'-"01, Z,2 1 ·T~1oefs(4•Ctlloro·6•,..t11Yl)· • 1 100 /10,000 

4115·11•4 llt .... tllyll"tdi•iN, 11,ll'•Dltiutyl· • , soc 
SZI~ · tJ·O ,iltl'Otll • 1 100 110.oe: 

,00 1CIC 11c.~:: 
51"·12·1 Tftl.,,.ea, <Z·ClllOP'~l)• , soc 110.=:: 
5136·29·3 c ... totralyl • 
6533·7'·9 TllalleMS CarDOt\ltt c,ft 1oe 1CO t1C,-J.:: 

1 10 /1C,,:: 
'9Zl·Z2·4 lell"OCrOf OOfl" • 5!)1i 
'"'·09·5 Siil fwr l)loa i«M t, 1 
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APPZNI>IX c. Section 302 Chemical• on Section 313 Li at 

CAS t on:MlCAL HAM!: :l:fg 

50-00-0 Formaldehyde 500 
51-75-2 Mechlorethuine 10 
56-38-2 Parathion 100 
57-14-7 Diaethylhydrazine l,000 
57-57-8 Propiolactone, beta- 500 
57-74-9 Chlordane l,000 
58-89-9 Lindane l,000/10,000 
60-34-4 Methylhydrazin• 500 
62-53-3 Aniline l,000 
62-73-7 Dichlcrvoa l,000 
62-75-9 Nitroaodimethyluine l,000 
67-66-3 Chloroform 10,000 
,,_83-9 Methyl bromide 1,000 
,,_90-8 Hydrocyanic acid 100 
75-15-0 Carbon diaulf ide 10,000 
75-21•8 Ethylene oxide 1,000 
75-44-5 Phoagane 10 
7~·55-8 Propyleneiain• 10,000 
75-56-9 Propylene oxid• 10,000 ,,_,,_, 

Hexac~lorocyclopentadi•n• 100 
77•78•1 01-ethyl aulfate 500 
79-06-1 Acryluid• 1,000/10,000 
79-11-8 Chloroacetic acid 100/10,000 
79-21-0 Peracetic: acid 500 
91•08-7 Toluene, 2,6,-diiaocyanate 100 
95•48-7 Cr••ol, o- 1,000/10,000 
98-07-7 Benzotrichl"orid• 100 
98•87-3 Benzal chloride 500 
98-95-3 Nitrobenzene 10,000 
100•44-7 aenzyl chloride. 500. 
106-lt-• Epichlorohydrin 1,000 
107-02-8 Ac:rolein 500 
107-13-1 Acrylonitril• 10,000 
107-30-2 Cbloroaethyl •ethyl •th•r 100 
108-05•4 Vinyl acetate •onoaer 1,000 
101•95•2 Jlbenol 500/10,000 
111-44•4 Dic:hloroethyl ether 10, 000. 
123-31•1 Bydroquinone 500/10,000 
151-56-4 Ethyleneiaine 500 
302-01-2 Hydras in• 1,000 
309-00•2 Aldrin 500/10,000 
542•81•1 Chloroaethyl ether 100 
584-84-9 Toluene 2,4,-dii•ocyanat• 500 
(continued) 

l 
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CAS t 

505-60-2 
534-52-l 
624-83-9 
1464-53-5 
7550-45-0 
7647-01-0 
7664-39-3 
7664-41-7 
7664-93-9 
7697-37-2 
7723-14-0 
7782-50-5 
8001-35-2 

CHEMICAL NAME: 

Mustard qas 
Dinitrocresol 
Methyl isocyanate 
Diepoxybutane 
Titanium tetrachloride 
Hydrochloric acid (qas only) 
Hydroqen tlouride 
Ammonia 
Sulfuric acid 
Nitric acid 
Phosphorus 
Chlorine 
Toxaphene (Camphechlor) 

2 
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Tpo 

500 
10/10,000 
500 
500 
100 
500 
100 
500 
1,000 
1,000 
100 
100 
500/10,000 
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14-6. · Inspectioos, Sal!fling, Informatioo Gathering, SuCp:!enas, 
and Entry for Respal!e 

l. ~IT'i. Pursuant to the Comprehensive Environmental Response, Cai;>en
sation and Liability Act as amemed (cmc:IA), to enter arrt vessel, facility, 
establishment, place, property or locatioo for the purpoMS of inspections, 
sanpling, information gathering and response actions: to carry o.it inspections, 
s~ling, and informatioo gathering: to require the productioo of information 
and documents: to issue sul::lpoenas: to issue c:aiplianoe orders for productioo 
of informatioo and doo.ments: to issue caapliance orders for entry and inspect.ion: 
to obtain and execute warrants to support this authority: &rd to duignate 
representatives of the.Administrator to carry Cllt inspectialS, sampling, infor
mation gathering, and respalSe actions. 

2. TO ~ OEl.!Xi.\TED. Assistant Administrator for Solid Waste and Emergency 
Response, Assistant Administrator for Enforcement and Ccapliance Monitoring, 
and ~egiooal Mmi.niatrators. 

3. UMITATI<Ni. 

a. Reqiooal Administrators and the Assistant Administrator for Solid Waste 
and Emei;.gency Response or their delegatees lllUSt axwult with the Aaaistant 
Administrator for Enforcement and ~liance Mcnitorinq, or his/her deaignee, 
prior to issuing ccq>liance orders regardfug i.nformatioo 91tthering or C'Clllpliance 
orders for entry and inspection, or iuuinq sul::p:lmu, unleA or until such 
consultaticri authority is waived by 111UDrandum. 

b. 'nle Assistant Administrator for Solid Waste and E!Dlrgerx::y Respcnae or 
his/her delegatee 111St cxxwult with the Aaaistant Administrator for Enforcement 
and c.arplianoe Monitoring «'his/her deaignee prior to cbtaining warrants. 

c. The Aaaiatant ld:lainistrator for Solid waste and Emrqency Resp:xwe and 
the Assistant Adai.nistrator for Enforcement and Q:mpliance Malitoring or their 
delegatees IU8t ccmult with the appropriate Regia.l Administrator or hi1/her 
designee prier to uercisin; t:heM auth:>riti•· 

5. AOOITICNl.L R!:Fl!mN:!S. 

a. Secticm 104(e), l09(a), 109(b) and 122(e) of CDQA • 

. 
b. Natiooal COOtingency Plan, 40 en 300. 
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AND LIASILIT'f 1Cr 

14-12. Civil Judicial Enforce11'11!!nt Actions 

l. AI.miORI'IY. To request t."".e 11..t torney General to appear and represent 
the ~enC'f ln any civil enforcement action and to intervene in any civil 
.!nfo.ccement action instituted under the Con:prehensive Environmental Response, 
0:>1tpensation, and Liability ~t. as amended (CERCI.A) ~ to request the Attorney 
General to decline to prosecute a previously referred civil enforcement 
action: and to =equest t~e Attorney General to initiate an a;:peal of a 
decision in a civil enforcement action under c:::RCI.A and represent the 
A.;ency in such an appeal. 

2. 'ro wr01 D~TE!:). Re9iona.l 1'dministrators, 1'.ssistant Administrator 
for Enforceme.~t and CPnpliance M:>nitoring, and the General Q:lunlel. 

3. I.IMITAT!CNS. 

a. ~e P.egional Administrators may exerciae this authOrity only in 
·regard to requestiD; that the Attorney General appear and represent the 
.~ency in civil acticns under ·CERCLA,. requesting that the Attorney General 
intervene in civil actions under CE:RCtA, exclusive of appeals, and requesting 
that the Attorney General decline to prosecute a previously referred.civil 
act~on~ · 

b. '!h9 Re9iCX'lAl Administrator• may exercise this authority only in 
cases specified in and in accordance with ~itten aqreements between authori.zed 
representatives of the Agency and the Department of Justice. 

c. 'the Assistant .Administrator for ~forcement and o:>npliance K:lnitoring 
must notify the Assistant Administrator for solid waste and EZnergency 
Response ~ the appropriate R19icnal Administrator prior to initiating or 
interveni.nq in a civil action under CERO.A, requesting that the Attorney 
General declU. tc prOMCUt• a previously referred civil enforcement action 
under 'CEIQA, ~ting that the Attorney General initiate or interwne 
in a civil ..., instituted under CERCIA, or formally initiating an appeal. 
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14-12. Civil Judicial Enforcement Actions (CO"lt'd.) 

d. ':'he Gene:-al counsel may only exercise this authority with re;a:a 
to appeals. 

e. ;.....,y exe!'cise of appeal a•Jtnority will be be exercised by the 
General Counsel a..,d the Assistant A:iministrator for Enforcement and Cbzrpliance 
M:>ni torinq. 

f. The Regional Administrators must notify the Assistant Administrator 
for SOlid Waste and Dnerge."\C:'f Pesp:>nse and the Assistant kiml.nist..rator for 
E:nforc:ement and ~liance ~nitoring prior to the time they refer cues 
to the Department of Justice. 

4. RE:OETJ:r~TICN AIJ'IH::)RIT'f. 'nie Assistant Pidministrator for Enforcement 
and o:>mphanc:e ?-Dnitor1n; and the General Q:lunsel my redelegate this 
authority to the Division Director level. Regional Administrators may 
r~elegate this authority to t.'°\e Regional Q:lunsel. 

5. ADOITICNAL ~. 

a. Memorandum of tJnderst.arding 'between the 'h:Jenr:t and the Department 
of Justice, June 1977. 

b. CERCI.A Seetia)S 104, 106, 107 I 109, 122. 

c. see the ~pt.er 14 delegation·entitled "!)nergency TRO's" 
for ~ia1al Pdministratora' authority to ma>ce direct referrals of requests 
for emergency ~ '1'elp01'a.ry Jestraini.ng OC'ders. 



'mE a:M>mi!NSIVE ~FCNMENrAL RESPCNSE, 
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14-13-A. Criminal Enforcement Actiaw 

l. ALmDRI'IY. Pursuant to the Cc:mprehensive Enviramental Response, 
Cbllpenaat1on, and Liability Act, as amended (CEICLA), to cause criminal 
matters to be referred to the Department of Justice for auiatance in field 
investigation, for initiatiai of a grand jury investigation, ex for 
prosecutic:n under CE:R::I.A: to authorize payment of awards up to $10,000 to 
any individual who provides informatiai leading to the arrest and ccnvic:tion 
of any persai for a violatic:n slbject to a criminal penalty under CDC.A . 

. 2. 'It> wa:M IELm\.TED. 'lhe Assistant Mministratoc for Enforcemnt and 
c6uphance t'6n1 tonng. 

3. LIMITATICNS. 'lhe amo.znt of C!JaA furm to 'be lade available each 

l scal year for the payment of the awards u authorized by thia delegation 
limited to an UOJnt aqr~ Up:zl annually by the A8•iatant Adlliniatratar 

r Enforcement and Q:mpliance !Urltorin; and the Aaaiatant .Mminiatratcx for 
Solid waste and Qnergency Re . .pon.e. 

4. RE:CELm\TICN AUIK>RITY. 'lhe authority to refer ca... my be redel91J4ted. 
'lhe authOrity·to authOiize paymnt of award.a my'be redelegated to·the 
Senior Etiforcement COunael for Criminal Dlfor~t. 

s. AIX>maw.. ~. Sec:ticna 103(b) (3), 103(c:), 103(d), and l09(d) 
of CDQA. 
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14-13-B. Coocurrence in Settlement of Civil Judicial Actions 

1. AL1IK)RIT'i. To exercise the '/lq!r'cj's cax:urrence in the settlement of 
civil judicial enforcement actions under the ~ehemive Environmental 
Resp:>nse, Compensation, and Liability Act, as amended (~), and to 
request the Attorney General to amend a cc::nsent decree issued under ~. 

2. m WH:Ji1 OEl..EX:iA.TED. Reqiaia.l Administrators. 

3. LIMITAT!CNS. 

a. Regiaial hiministrators may exercise the Aqency's ocn::urrence 
authority in settlement of Regic:aally-initiated CERCLA section 104/107 
recx:>very actions \!there the total resp:::rwe costs at the facility do not 
exceed $500,000, excludin; interest. 

b. For all cues initiated 'by the Aa•istant Admini•trator for SOlid 
Waste and Emerqency Response, the Regicr1Al. Administrator or delegate. D.JSt 
obtain the concurrence of the Assistant Mminiatratons for Enforcement and 
COq>lian::e Mc:nitoring and SOlid Waste and Emergency Respcrwe or their 
designees before exerc:isin; thia authority. '1he ASaiatant Administrators 
for Enforcement and CC:q>liance Mc:nitoring and SOlid Wute and Emergency 
Response or their designeu may waive the c:xJn01rrence r~remnt ·by 
me1erandum on a RegiCXl-Dy-Regial msia. 

c. For cues initiate 'by the bqia\&l Administrator other than thoae 
identified in paraqraph 3.a of this del9tiai (in wdl the Regiaial Adminis
trator concurs for the Agency), the Reqia\&l 1dlliniatrator or delega.tee suat 
obtain the concurrence of the Aaaiatant Adminiatrato~ for Enfore8Dent an:s 
eonpliance Monitoring and SOl~d waste and Emergency Rup:xwe or their 
designees tief~e exer'eiaing thia authxity. '1be Aaaiatant Mmi.niatratora 
fOr Enforcement and ~limoe Malitoring and SOlid Waste and Emergency 
Resp::rwe or their cmigneu my·..aive the cx:ncurrence requirement by 181Drandum 
on a Regica-b;i-a.gicn buia. 

d. Six a21t:hs after the Mmini•trator'• aignature of this deleqaticn, 
and every aiJc mntha t:Mrafter, the Aaaiatant Mmi.niatratora for EnforC9111!nt 
ard Q:mpliance Monitorin; and Solid Wute and Dmrgency Re.pome, or their 
deai9f'"•• will reviw Mch Reqiai'• exi:-rimce in aettl-.nt of civil 
judicial actions an:1, baaed upon that reviw, will ccnaider jointly .eivin; 
or ICdifying arrt advance cx:ncurrence requirement en a Regicn-by-b;ion 
basis. 'nie Administrator shall be appriNd of the atatua of the advance 
cx:ncurrence rs;uiremnt UJD1 coq:>leticn of eadt reYi.,. 
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14-13-B. ca-icurrence in Settlement of Civil Judicial 1\cticns {CCl'lt') 

4. REDEUX:iM'ICN J>i1.JIH:RITf. 'l'he authority to request the Attorney General 
to amend a o::nsent decree issued under cmctA may 'be redelegated to the 
Division Director level. 'Ihe other authorities cited in paragraph l. 
al:ove may be redelegated. 

5. AOOITI(Na.L ~. 

a. Sections 104, 106, 107, 109, an::l 122 of cmc:LA. 

b. All applicable !VJency guidance and directives. 

c. For actiaw including 31 USC 3711 am its applicable regulations, 
see delegations C"OYeriD; claim of EPA found in O\apter 1 of thi• Manual. 

d. Settlement• under aRCLA sectioo 122(9) are cx:wered ~ delegatiai 
~-14-E, "B! Minimis Settlements." 
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'IHE CCMPR:liENSIVE ~!RQMENTAL RESPCNSE 
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14-13~. Emergency~ 

l. AI.mlJRI'IY. To refer to the Attorney General requests for emergency 
Teq:ora.ry Restraining Orders under the Cc:mprehensive Environmental Response, 
catp!nsation a.rd Liability Act., as amerded (C!lOA). 

2. 'ro wa:J.\ D~TED. ReqiOM.l Administrators and the Assistant >idm:inistrator 
for Enforcement an:l <:anplianoe !obUtoring. 

3. LIM!TATICNS. 

a. The Regional Mministrator or his/her del~tee IUSt notify the 
Assist.ant Administrator for Enforcement am Compliance Mcnitoring and the 
Assistant Mministrator for SOlid Wute an:i Emergency Response or their 
designees when exercising this authority. 

b. 'n\e Assist.ant Administrator for Enfor~t an:i ~liance Hcr1i. toring 
or hfs/her delegatee llLl8t notify the apprq>riate ReqiCl'W. Mmini1trator am 
the Assistant Administrator for Solid Waste and Emerqancy Resp:inse or their 
'designees when exercising this aut.b)rity. 

4. ~00 At.mt:ltIT't. '1he Assistant Administrator for Enforcement and 
catpliance Monitoring my redeleg:ate this authority. The autmrity del~ted 
to RegiCXlal Administrator• my 0e redelegated to the On~ Coordinator. 
level. 

s. AOOITI~ ~. 

a. Memorardum of tklderstardin; between the ~erv:t ard the Department of 
Justice. 

b. Sec:tic:rw l06(a), l06(b~ am 107 of CDC:I.A. 

c. For refcral of otlwr civil actiCX'l.a under ~. Me Delegatic:in 14-12, 
"Civil Judicial lr\for~t h::tiaw. 11 



TiiE CCMPRE"r!ENSIVE: ENVI~!'TI'AL RESPONSE, 
CCMPENS.b.TIOO AND LIABILITY ACT ( CERCI.Al 

14-14-A. !Rtenninations of lmninent are SUbstantial Erdarqernent 

l. Atn'HORITY. P.Jrsuant to the <:anprehensive E:nvirortnental Rest=ense, ~ensation 
ard Llabillty H;t (CERCI.Al, to make deternU.natlons that there may !:e an imiunent 
ard substantial erdan;errrent to public health or welfare or the emiroment. 

2. TO WHCM DEu:Gl\TED. ~ional ldministrators. 

3. LIM!Tl\1'!005. This authority shall be exercise:i subject to directiv€:s 
issue::i by the Assistant ~ministrator for Solid waste ard Drergency ~s~nse. 
~ional A:JministC'ators must consult with the Assistant :ltdmi.nistrator for 
5:>1 id waste ard hrgenc:y R:!s'°'se or his;her des ignee when exercising this 
authority. 

4. REtE~TI~ AtmiORITI. This authority may be meleQated. 

S. ADOITICNAL REFERENCES. Section 106(a) of C£RCIA. 
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'niE a:J'1PRElimSIVE ENVIR:R!ENrAL. R&SPCNSE, 
a::K'El&l'l~ AND LIABILIT'f !Cr (CDOA) 

14-14-B. Admi.nistrative Actiaus 'n'irou;;h Unilateral. Order• 

l. AIJIK>R!T'f. After giving notice to the affected State, to take 
administrative aetiai pursuant to the o:>nprehensive Environmental Aupc:lnse, 
Conpen.saticn and Liaoili ty Act, as amended (C!R:tA), inclt.J:!in;, but not 
limited to, issuing such unilateral orders as rray 'be neceaM.cy to protect 
public health and welfa=e and the enviraiment. 

2. 'ro WK:M OE:I..EXiA.TED. ~icral Mministratcrs. 

3. LIMITATICNS. P.ec;icnal Mmi.nistrators or their dele;atees mst o:::neult 
with ·the Assistant Administrator for SOlid Waste and ~genc:y Rasp::nse or 
his/her designee when exercising thi• authority. 

4, REDEL.ma.TICN AVIK>RIT'f. 'lhis authority may be redeleqated. 

S. AOOITI'2U\L ~. 

a. Secticns 104, 106, and 122 of CER:LA. 



l ... 14..C. Administrative ActialS Through c.aiaent Orders 

l. ~. Af;.c giving notice to ,the affected state, to take 
admin1st.r&t1"9actic:in pursuant to the c:i:::lllprehensive Environmental Respaiae, 
~tial and Li·al:>ility Act, as amended (C!R:I.A), inclu:!ing, but not 
li.mitecl' to, issuing such orden ai consent as lllll¥ be necessary to protect 
public: hMlth a.rd·· welfare and ·the envir~t. 

2. 'ro WH:::M l'ET:fla'l'E:D. ReqioMl Administrators. 

3. LIMITATI~. 

a. ,,Rllgicnal Mministratota or their delegateea mat cbtain t:ne advance 
QCnCUrrenc&. of the Assistant Administrator for Solid Waste and !laergency 

.,espon;se or his/her deaignee before exerc:iainq any of the above authoriti ... 

b. '1'W As•i.stant Admi.ni8t;"ator for .Solid Wute and Daerqency ae.pc:rwe 
or his/her desiqnee ay waive advance.cc:n:urrence requirements by IMllDI"andum. 

c;... '!bis aut:hc>ri;y _does nat include !recovery of respc:rwe c:o9t• \mder 
CDaA Sliet'iai 122(h} or settl:ementa with de llinimi• partia under aa::tA 
Sec:tion 122(9). · -

4. RECELm\.TICN A11IH:>IU'lY. '!\\is authority may be redeleqated. 

s. HSLW!!k• PJ!ft:mm. 

•.. liiac.ti.Cna 104, · 106, and 122 of <21CtA. 

b. Au· efP1.imi,le ~9-lidaftce W directivn. 

e.. Alatllarity t.c>. inter ~~or .•xer<:iH 1tqmcy concurrence authodty 
;lee ~j\1ilic:i&l cx::ilt ~- "1'MIDenti or adminiatratiw ar:dmra i• 
dilS,Jllt«t· .1.n 14-14-J); •a:.t· ~ ~ur:!icial Jtqreemnta and 1tdldniatrative 
~QAll•c• 

a. 11.ltbcrity to enter intc;:-or ~raise 1tqfla:'/ concurrenoe authority in 
... -.uelllllnt .. • :under -~.lectlon 122(9) i• delegated in Delegation 
ti.; "J)e· Miaj,!.i• ·SettltllDDnta•. 

• 4 . 


