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w% UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
g WASHINGTON, D.C. 20480

OSWER Directive #9540.00-9A

e OFFICE OF
NOV 9 .9..,\’ SOLID WASTE AND EMERGENCY RESPONSE

MEMORANDUM

SUBJECT: State Authorization Manual (SAM)

FROM: Sylvia K. Lowrance, Direc%:32>~{\, 1<n.‘44-———,

Office of Solid Waste

TO: Waste Management Division Directors

The attached State Authorization Manual (SAM) provides
guidance for States applying for program revisions to their
authorized RCRA State program. The SAM is an updated version of
the 1988 State Consolidated RCRA Authorization Manual (SCRAM). It
focuses on program revision applications rather than initial
applications since most States have received initial authorization
for the RCRA program. (The SCRAM should continue to be used to
assist States not yet authorized under the RCRA program.)

The SAM features a new step-by-step or cookbook format which
makes it easy to use. New instructions and examples on how to
complete the application components should ensure quality
applications. 1In keeping with my promise to you to make the State
authorization process easier, we are providing computer versions
of the checklists, the Attorney General's Statement, the Memorandum
of Agreement and the current Code of Federal Regulations. Further
efforts to computerize the application process are underway. One
such effort is to create a system that customizes the application
to include only those provisions being applied for by any State.

The SAM is divided into two volumes. The first volume
emphasizes the program revision process. However, it also provides
background on the RCRA State authorization program and
distinguishes between interim and final authorization processes.
The second volume consists of appendices that contain checklists:
it includes a new consolidated checklist for unauthorized States
and authorization models and recent or relevant policy statements.
The SAM is left unbound so that new materials can be easily added
to it.

Like the SCRAM, the SAM will be updated through the State
Program Advisories (SPAs) beginning with SPA 8. SPA 1 through 7
reflecting program changes from January 1, 1986 - July 30, 1989 are
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already incorporated into SAM. The SPAs alert Regions and States
of Federal program changes which include new regulations, and self-
implementing statutory provisions every six months. The SAM will
also be updated to reflect any future changes that are made to the
authorization process as a result of the RCRA Implementation Study
recommendations.

I would like to take this opportunity to thank all the
Headquarters, Regional and State representatives that made valuable
contributions to the development and review of the SAM. I look
forward to a close working relationship between EPA and the States
in the nineties and beyond. I also anticipate that the process and
guidelines established in the SAM will lead to the successful
implementation of the RCRA program. If you have any questions on
the use of the manual please call Alex Wolfe, State Programs Branch
(FTS 382-2210 or (202) 382-2210).

Attachments

cc: Dev Barnes, OSW
Lisa Friedman, OGC
Mary Jean Osborne, OWPE
Authorization Section Chiefs, Regions I-X
Regional Counsels, Regions I-X
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Executive Summary

INTRODUCTION

EPA is publishing this guidance manual to provide clearer direction to States on developing
applications for revisions to their authorized State programs. It also sets forth the internal procedures
that EPA will use to process these applications. The authorization procedures in this manual are
essentially the same as those published by EPA in 1988 in the State Consolidated RCRA Authorization
Manual (SCRAM) (OSWER Directive No.: 9540.00-9). Howaever, it has been renamed, updated, and
reformatted for better understanding and easier use. Although this manual is primarily intended to
address revisions for States that have already been authorized, it also provides background on the
entire RCRA State authorization program. States that have yet to receive any authorization should
reter to the 1988 SCRAM for detailed guidance on application procedures for the basic Resource
Conservation and Recovery Act (RCRA) program.

This manual consists of two volumes. Volume | contains substantive guidance on preparing and
reviewing a revision application. Volume Il consists of appendices that provide checklists, models,
and working tools to aid in the authorization process. Note that the guidance manual can be put in a
looseleat binder so that updated and new materials can be added as the program continues 10
change.

The following is a brief description of the State Authorization Manual (SAM).
CHAPTER ONE: OVERVIEW OF THE AUTHORIZATION PROGRAM

Chapter One provides an overview of the RCRA State authorization program. RCRA, as
amended by the Hazardous and Solid Waste Amendments of 1984 (HSWA), provides for authorization
of State hazardous waste programs under Subtitie C. 1t was Congress’ intent that the entire Subtie C
program wouid eventually be administered by the States in lieu of the Federal government. This s
because the States are closer to, and more familiar with, the reguiated community and would be in a
better position to administer the programs and respond to local needs effectively. EPA’'s goal is to
approve as many qualified States for final authorization as possible and to maintain their authonzation
through the revision process.

For a State program to receive final authorization, RCRA requires the State program to be
equivaient to, no less stringent than, and consistent with the Federal program, as well as other State
programs. EPA further interpreted these statutory requirements by promuigating reguiations at 40
CFR Part 271. The reguiations provide detailed requirements that State programs must meet in order
to be authorized. The rules aiso set forth the form and content of the State’s application for final

authorization.
CHAPTER TWO: PROGRAM REVISION TRIGGERS

State authorization for hazardous waste management programs does not end when a State
obtains final authorization; States must continue to maintain equivalency to the Federal program.
Therefore, modifications to the Federal program may necessitate subsequent modifications to
authorized State programs. Also, States independently modifying their own programs must have

G
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m
these modifications reviewed by EPA to ensure that the programs continue t0 meet Federal
authorization requirements. Chapter Two discusses the types of State-and Federally-intiated program
modifications, State program revision requirements, and the timeframe for submtting program
modifications and revision applications.

Prior to 1986, Federal regulations required States to revise their programs as each new RCRA
reguiation was promuigated. After the enactment of HSWA, EPA established the *cluster system?,
which applies to State modificati~~s that are necessary because of changes to the Federal progra~
This system allows States to group together, in one application, a number of Federally-required
modifications promulgated during a specified time period. In addition to Federally-initiated program
modifications, State-initiated program modifications must be submitted to EPA to determine whether a

revision application will be necessary.
CHAPTER THREE: THE PROGRAM REVISION APPLICATION

Chapter Three provides a discussion of the components of an application for State program
revisions, including a detailed description of the requirements for each component. It also discusses
the Capability Assessment, which the EPA Regional Office prepares to accompany an application.
Exampies and models of these components are contained in the appendices.

The nature and extent of documentation needed in a State's application for a program revision
will vary, depending on the type and extent of the modification and its impact on program
implementation. However, the following components will be required in virtually all program revision
applications: a letter from the State Director transmitting the revision; an Attorney General's
Statement: copies of State statutes, regulations, or other legal authorities upon which the State is
relying to show equivalence; and completed regulatory and/or statutory checkiists. In some cases,
other authorization documents may aiso need to be revised, .g., Program Description and
Memorandum of Agreement.

CHAPTER FOUR: THE PROGRAM REVISION PROCESS

Review of authorization applications is conducted by EPA Headquarters and the Regional
Offices. The process entails a concurrent review, with the Regions serving as the primary contact with
the States. Chapter Four describes the steps in the revision process and explains the roles of
Headquarters and the Regions in the various stages of the review process. The process described in
the chapter is that which is currently in use. The review process for program revisions is currently
under discussion within EPA.

Communication is crucial in a program as compiex as the RCRA Subtitie C program. EPA
Regional and Headquarters staff will emphasize informal day-to-day interactions with their State and
Regional courtarparts, respectively, and will be available for formal consultation whenever necessary.
Exchange of ideas, as well as probiems, is encouraged in order to improve the State authorization
process. EPA Headquarters, Regional, and State staff are encouraged to work as a team to resolve
authorization issues as they arise so that program revision authorization may be granted to each
qualified State in a timely manner.

The first step in the review process is pre-application consultation. Early consultation with EPA is
encouraged when a State is planning to modify its program, especially if those changes modily the
State's legal authorities. The purpose of this consultation is to provide the State with an early
indication of potential authorization problems, at a point in the process when they may be more easily
corrected. For State-iniiated modifications, the Region will aiso determnine whether a program revision
application is required.

The next step is the dralt application review. ARhough a draft sppiication is not required, States
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are encouraged to submit a draft, which facilitates resolution of probiems prior to adoption of final
State reguiations. Review of the draft application will involve both Regional and Headquarters offices.
All appropriate program, legal, and enforcement offices will participate in the review to ensure that
EPA concemns are identified at the draft stage.

The final step in the review process is the official application review and decisionmaking. After a
State receives EPA’s comments on its draft application, it should begin to address those comments in
its official application. EPA Headquarters and the Region will independently review the official
appiication. After resolving any outstanding issues, the Region will make a tentative determination to
approve or disapprove the program revision. The Region will choose from one of two methods to
notily the public of its decision: standard rulemaking or immediate final rulemaking. Standard
rulemaking allows EPA to review public comments on the revision and respond to them in a final rule
approving or disapproving the revision. The immediate final rulemaking option is designed to
streamiine the revision approval process. In most cases, one Federal Reqister notice will be published
indicating that the State revision is approved or disapproved in 60 days uniess EPA receives an
adverse comment within the 30 day comment period. However, if an adverse comment is received,
one or more subsequent notices will be needed.
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Chapter One - Overview of the Authorization Program

Chapter One

Overview of the Authorization Program

INTRODUCTION

The Resource Conservation and Recovery Act
of 1976 (RCRA), as amended by the Hazardous
and Solid Waste Amendments of 1984 (HSWA),
provides for authorization of State hazardous
waste programs under Subtitle C. In fact,
Congress designed RCRA so that the entire
Subtitle C program wouid eventually be
administered by the States in lieu of the Federal
Government. This is because the States are
closer to, and more familiar with, the reguiated
community and therefore are in a better
postion to administer the programs and
respond to local needs effectively.

This guidance manual has been developed to
provide direction to States in preparing
applications for revisions to State authorization
programs, as well as to set forth the intemal
procedures that EPA will use to process these
appiications. Although this manual 1s pnmarily
intended to address revisions to authonzed
State programs, this chapter provides
background on the entire State authorization
process for hazardous waste programs and
outlines key attributes of interim and final
authonzation. (For States that have not yet
received authonzation, refer to the State
Consolidated RCRA Authorization Manual
(SCRAM) for guidance on deveioping
applications.)

RCRA, as enacted in 1976, gave the States two
options for assuming responsibility to
administer the Subtitie C program; 1.e., States
could apply for either interim or final
authorization. Under interim authorization, a
State couid implement a program that was
*substantially equivalent® to the Federal program
(§3006(c)). For a State program to receive final
authonzation, however, RCRA required the
program to be ‘equivalent to, no less stringent
than, and consistent with® the Federal program,
as well as other State programs. The term *final
authonzation”® is applied both to base program

KEY TERMS USED IN THIS MANUAL

Certain terms are often used interchangeably or are
confused in the RCRA program. Several key terms are
defined here to avoid confusion later as you tead and use
this manual.

RACRA - The Resource Conservation and Recovery Act of
1978, and all amendments to that Act

Non-HSWA or Pre-HSWA Provisions — Elements of the
Federal RCRA program that are implemened pursuant to
statutory authonmty that predates the 1984 HSWA
Amendmerrtts.

HSWA Provisions — Elements of the Federal RCRA
program that are implemented pursuan to HSWA, te.,
regulations promulgated to impiement the Hazardous and
Solid Waste Amendments of 1984.

Final Authorization ~ Grantad to State programs that are
equivaient to, no less stringent than, and consistent with
the Federal program, as well as other State programs.
Final authorizaton ellows for the impiementation of the
authorzed State’s regulations in lieu of the Federal RCRA
reguiations in that State.

Base Program Authorization - The RCRA program
initially made svailable for final authonzation, refiecting
Federal reguistions as of July 28, 1682.

HSWA Authorization - Authorization for those elements
of the Federal RCRA program that are implemented
pursuant to HSWA.

authorization as well as program revision
authorization. Final authonzation connotes the
type ot authorization received (i.e.. interim vs
final), rather than the status of a State's
authonzation (i.e., base vs. program revision
authorization). it is imporntant to note that a
State may make its program more stringent or
broader in scope than the Federal program and
still be eligible for authorization (§3009), uniess
in doing so the State's program becomes
inconsistent with the Federal program.

The remainder of this chapter provides a
detailed description of intenm and final

11



Chapter One - Overview of the Authonization Program

authorization, and introduces the revision
process.

FINAL AUTHORIZATION

RCRA establishes the basic standards that a
State hazardous waste program must meet in
order to quallfy for final authonzation. These
standards are equally applicable to States
seeking authorization for program revisions.
The program:

s Must be "equivalent’ to the Federal
program;

s May not impose any requirements
‘less stringent*® than the Federal
requirements;

. May, however, impose requirements
which are *‘more stringent® than those
imposed by Federal regulations;

s Must be ‘consistent* with the Federal
program and other State programs;

s  Must follow specific procedures for
public *notice and hearing® in the
permitting process;

s Must ‘provide adequate enforcement;* and

s Must provide for the public availability
of information *in substantially the
same manner, and to the same
degree" as the Federal program.

EPA tfurther interpreted these statutory
requirements by promuigating regulations at 40
CFR Part 271. The regulations provide detailed
requirements that State programs must meet in
order to be authorized. The rules aiso set forth
the form, content, and timing for submission of
the State’'s application for final authorization. In
reviewing State appiications, EPA is required to
determine whether States satisfy these statutory
and regulatory standards.

Exhibit 1 summarizes the RCRA statutory
standards that State programs must meet for
final authorization, identifies the corresponding
EPA reguiations, and indicates the appropriate
sections of the State's application where the

—

State should demonstrate that it satisfies each
RCRA requirement.

The following discussion and examples bnefly
illustrate how EPA will apply the final
authonzation tests to State program revisions.

Equivalent Program

RCRA §3006(b) requires that authorized State
programs be “equivalent* to the Federal
program. This does not mean that States must
have programs identical to the Federal

program. However, States must requiate at
least the same universe of handlers (i.e.,
generators, transporters, and facilities) as EPA,
and each aspect of a State's regulation must be
as stringent as EPA'’s regulations. (See ‘no less
stnngent® discussion on page 14.)

While EPA recognizes that State programs may
be broader in scope than the Federal program
and still meet the test for final authonzation, the
Agency will not approve any change in the
State's authorized program which decreases
the scope of the State program relative to the
Federal program. EPA approval is not required
for State program changes that are beyond the
scope of the Federally-approved program. Two
simpie examples of the "broader in scope*
pninciple are when a State lists additional
wastes as hazardous which are not in the
Federal universe of wastes or when the State
does not provide for the small quantity
generator exempion.

Generally, States demonstrate equivalence
through legal authontes in their statutes and
regulations. In two instances, however, the
Memorandum of Agreement (MOA) may be
used to demonstrate equivalence:

s  To impose cenain procedural
requirements on the authorized State
agency, or

e To impose limitations on the exercise of
waiver or variance authority by the
authorized State agency.

In both cases, the MOA is used in lieu of cenain
specific State procedural requirements. This

approach cannot be used to impose restnctions
or standards on the reguiated community. The




Chapter One - Overview of the Authorization Program

EXHIBIT 1

REQUIREMENTS FOR FINAL AUTHORIZATION

EPA Regulations

State Application

RCRA Standard (40 CFR)

. Equivalent Program 2719 - .13
§3006(b)

. No Less Stringent Program 2719 - .14
§3009

. Consistent Program 271.4
§3006(b)

. More Stringent Program 271.1()
§3009

. Adequate Enforcement 271.15- 16

§3006(b); §7004(b)(1)

Notice and Hearing in 271.14
the Permit Process
§§7004(b)(1) and (2)

. Availability of information 27117
§3006(f)

Program Description, AG State-
ment, and MOA

Program Description, AG State-
ment, and MOA

Program Description and AG
Statement

Program Description and AG
Statement

Program Description, AG State-
ment

Program Description, AG State-
ment, and MOA

Program Description, AG State-
ment, and MOA
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use of the MOA in this manner must be
accompanied by a certification by the Attorney
General in his or her statement accompanying
the application that nothing in the State’s
statutes or regulations precludes its use. (See
page 3-10 for further discussion and examples
of the use of the MOA n lieu of procedural
regulations.)

No Less Stringent Program

RCRA §3009 prohibits States from imposing
requirements which are ‘less stringent® than the
Federal requirements. EPA will not approve
any change in the State's authorized program
which makes the State's program less stringent
than the Federal program. In some cases, EPA
has promuigated new requirements that are
less stringent than the existing Federal
requirements. Examples of new Federal
requirements that are less stnngent than
previous Federal requirements are:

s Research, development, and
demonstration (RD&D) permits; and

s  Treatability studies sample exemptions.

States may moddy their programs to adopt
such less stringent requirements, but are not
required to do so. !f a State chooses to modily
its program, the State may not adopt
requirements that are less stringent than the
corresponding Federal requirement.

A State may, however, impose requirements
which provide more ngorous control of
hazardous waste activities than EPA's
reguiations, as long as they are consistent with
Federal or State programs applicable in other
States (consistency is discussed in more detail
beiow).

Examples of more stringent State requirements
are:

e Limited financial assurance options for
facility closure (e.g., a State may choose
to aliow only one of the six options that
the Federal program allows);

] Submittal of an annual rather than a
biennial report for generators; and

L] Expiration of permits after five years
instead of ten years.

Since EPA has the authorty to enforce the
more stnngent provisions of RCRA-authonzed
program revisions, the Agency has a
corresponding responsibilty to provide
oversight for those aspects of State programs
that are more stringent.

Consistent Program

40 CFR 271.4 states that, to obtain approval, a
State program must be consistent with the
Federal program and authornzed State
programs applicable in other States. Section
271.4 defines an inconsistent State program as:

s Any aspect of the State program which
unreasonably restricts the transport of
hazardous wastes from or to other States
for treatment, storage, or disposal at
facilities authorized to operate under the
Federal or an approved State program,;

e Any aspect of State law or of the State
program which has no basis in human
health or environmentat protection and
which acts as a prohibition on the
treatment, storage, or disposal of
hazardous waste in the State; or

s A State manifest system that does not
meet Federal requirements.

Consistency decisions are made on a case-
by-case basis taking into account a vanety of
factors. States shoukd discuss questionable
aspects of State law or reguiations with EPA.

Adequate Enforcement

RCRA §3006(b) requires that authonzed State
programs °*provide adequate enforcement of
compliance with the requirements of* RCRA
Subtitle C. Because Congress explicitly
emphasizes the adequacy of State enforcement
programs, EPA must pay special attention to
the review of State enforcement authority. EPA
will examine the inspection, enforcement
remedy, and penalty authorities of State
programs in light of the provisions of RCRA
§3007 and 40 CFR §§ 271.15 and 271.16.

1-4
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EPA will disapprove a State's modification to nts
enforcement program if the modification would
result in a State program that no longer meets
the requirements of §§271.15 and 271.16.
Exampies include:

] Reductions in cvil or cniminal
penalties below the levels specified in
§271.16(a)(3);

s Restrictions in the types of
enforcement authorities provided to
the State (e.g., if mental state is an
element of proof of civil violations);
and

s Restrictions on public participation in
the enforcement process that are in
conflict with §271.16(d).

EPA is reviewing the enforcement
requirements for authorization. Proposals
such as increasing the penalty levels,
delegating corrective action order authority
under RCRA §3008(h), and requiring
administrative penalty authority are under
consideration. Any such changes would be
proposed for public comment in the Federal
Register and promulgated as final rules
before they would take effect.

Notice and Hearing in the Permit
Process

RCRA §7004(b)(2) stipulates that no State
permit program may be authorized uniess it:

. Provides notice of its intent to issue a
permit though publication in *major local
newspapers of general circulation;*

] Broadcasts such notice over local radio
stations;

s Provkies written notice to cerain State and
local govemment agencies;

s Provides for at least a 45-day public
comment penod; and

L] Holds an informal public hearing if one s
requested during the comment period.

EPA cannot approve State modifications to the
permitting notice and heanng procedures if the
modfications would be in conflict with
§7004(b)(2). Modfications that would cause
particular concern include:

s Shorterung the duration of the comment
period so that it 1s less than the 45-day
minimum period required by statute;

s Lmting public access to permit
information;

s  Limging distribution of notices (e.g.,
removing the requirement for the
newspaper or radio notice for permits);
and

. Limting the opportuntty for a public
heanng (e.g., establishing a threshoid of
public interest necessary betore a hearng
should be heid).

State Availability of Information

RCRA §3006(f), as amended by HSWA,
provides that no State program may be
authorized uniless:

e  The program provides for the public
availability of information obtained by
the State regarding facilities and stes
for treatment, storage, and disposal
of hazardous waste; and

= Such information is available to the
public in substantially the same
manner, and to the same degree, as
it would be under the Federal

program.

EPA has interpreted the criterion that
information be availabile "in substantially the
same manner* to refer to the procedures EPA
uses in disclosing or withholding information
under the Freedom of Iinformation Act (FOIA).
The criterion that information be avaiable “to
the same degree"’ refers to the type and
quantity of information available under FOIA
and EPA's FOIA regulations (40 CFR Part 2,
Subparns A and B). The Agency aiso has
conciuded that information regarding facilities
and sites would at least cover information
relating to permitting, compliance and

R e e -
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enforcement, and information gathered under
RCRA §3007(a)(1) (or a State analogue).
Further, because much or all of the information
obtained by States could have been obtained
by EPA and would be subject to the disclaimer
provision of RCRA §3007(b)(4). EPA has also
relied on this provision in determining what
requirements States must meet to satisty

§3006(1).

A State will need to demonstrate that its
requirements address much of the substance of
40 CFR Part 2, Subparts A and B, in order to
meet the standards of §3006(f).

in developing an analogue to §3006(f), EPA
expects States generally to enact laws or adopt
regulations. However, States may use the
Memorandum of Agreement (MOA) to satisty
certain procedural requirements of §3006(f).
For a further discussion of the availability of
information requirements, please refer to
Appendix N.

INTERIM AUTHORIZATION

Congress provided for interim authorization as a
temporary mechanism to enable States to
continue to participate in the Federal hazardous
waste management program while they
developed stronger or more comprehensive
programs that were fully equivalent to the
Federal program, thereby qualifying for final
authorization.

intenm authorization for pre-HSWA provisions
expired January 31, 1986. However, HSWA
provided a new interim am:iution period for
HSWA regulations (53006(9))

authorization for HSWA exptres
January 1, 1983 (40 CFR 271.24). The first
State to receive HSWA interim authorization was
Idaho, for its comrective action program (55 FR
11015, March 28, 1980).

Any State with HSWA interim authorization must
obtain final authorization by January 1, 1993,
otherwise the intenm authorized HSWA program
will revert to EPA. In addition, EPA may initiate
withdrawal proceedings for the entire program if
the State fails to revise its program and obtain
authorization by the deadiines in 40 CFR
271.21. Program revision procedures apply to

1-6

applications for HSWA interim authonzation and
subsequent applications for final authonzation.

IMPLEMENTATION IN AUTHORIZED
STATES

As discussed earlier, authorized State programs
operate In lieu of the Federal program.
However, HSWA brought about a fundamental
change in the manner in which the Federal
hazardous waste program is implemented in
authorized States, particularly concerning
program revisions. Prior to the passage of
HSWA, new RCRA regulations promulgated by
EPA took effect only in unauthorized States.
The regulations became effective in authonzed
States only after a State adopted equivalent
requirements. EPA could not enforce the
requirements until the State applied for and
received program approval from EPA. In
contrast, HSWA §3006(g) provides that Federal
HSWA requirements or prohibitions, with the
exception of §3006(T), are effective in all States,
including authorized States, and can be
enforced by EPA. Section 3006(f) is not
enforceable by EPA in authorized States
because it is a prerequisite to State
authorization, not a requirememnt or prohibition
of the Act. States must modify their programs
to pick up both RCRA and HSWA Federal
program changes by certain ‘cluster* deadiines,
which are discussed in Chapter Two.
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Chapter Two

Program Revision Triggers

INTRODUCTION

As discussed in Chapter One, State
authorization for hazardous waste management
programs does not end when a State first
obtains final authornzation. RCRA §3006(b)
requires authonzed States to maintain
equivalency to the Federal program; that is,
authorized State programs must remain at least
as stringent as the Federal program. Therefore,
modifications to the Federal program, due to
statutory and regulatory changes, usually
necesstate subsequent modifications to
authonzed State programs.

Key Terms

Mcodification - A State'’s actions to change its
statute, rules, and/or other program elements.
Also, the actual change nself.

Revision - The process of submitting an
application and obtaning EPA review and
approval of State program maodifications.

Every change that makes the Federal RCRA
program more stringent or increases its scope
will tngger State program modifications. States
may, but are not required, however, to modify
their programs to correspond to Federal
changes that are less stringent or that reduce
the scope of the existing Federal RCRA
program. While States may independently
modify their own programs, EPA must review
such modifications to ensure that they allow the
State's program to continue to meet Federal
authonzation requirements.

in order to accommodate modifications made to
State programs, EPA promulgated rules
comaining procedures for revisions (40 CFR
271.21).

This chapter will discuss the types of State-and
Federally-initiated program modifications, State
program revision requirements, and the
timeframe for submitting program modffications
and revision applications.

STATE-INITIATED PROGRAM
MODIFICATIONS

Three primary types of program modifications
can be initiated by the State: statutory,
regulatory, and administrative. In addition, legal
challenges can resutt in State modifications.

State Statutory Changes

A State legislature may enact new legislation
that affects a State's authority to implement nts
authorized program. A State shouid submat
draft legisiation to the EPA Regional Office as
early as possible for Agency review and
comment regarding the potential effects, if any,
on the authorzed program.

State Regulatory Amendments

Pursuant to State statutory requirements, or on
ts own initiative, the State agency may choose
to amend its regulations. Again, copies of such
proposed reguiations should be submitted to
the EPA Regional Office as early as possible
(i.e., at the draft stage) for review and comment.

State Administrative Changes

Plans for State agency reorganization, program
changes that would alter the agreements
established in the MOA (e.g., a State may
decide it wants to start receiving notification
forms instead of having EPA receive them),
changes to forms or priorities, and other similar
administrative changes shouid be submitted to
EPA for review. It is important that the State
keep EPA informed of all pending State
program administrative changes so that EPA
can determine if a revision will be necessary.

2-1
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The transfer of all or part of the State program
from the authorized State agency to any other
State agency must be approved by EPA as a
program revision. Until such approval, the new
State agency is not authorized to impiement the
program (see §271.21(c)). if a major shift of
responsibilities is made to an unapproved State
agency, EPA may withdraw the State's
authorization until the program revision is
approved. However, changes within the
internal structure of the approved State agency,
with no changes in the overall authority of the
agency, do not require EPA approval.

Legal Challenges

Legal challenges to State regulations or
legislation are not technically considered to be
State-initiated modifications for reporting
purposes under §271.21(a). However, such
legal challenges may result in decisions that
render authorized State requirements invalid,
requiring the State to initiate modifications.
Consequently, it may be desirable for States to
notify EPA when legal challenges arise. States
must inform EPA when judicial decisions are
rendered so that the Agency can determine
whether a program revision application is
necessary.

FEDERALLY-INITIATED PROGRAM
CHANGES

There are three Federal activities that can
trigger State program modifications: Federal
statutory amendments, Federal reguiatory
changes, and interpretation of Federal legal
authorities by EPA or the courts.

Federal Statutory Amendments

Amendments to Federal statutes may require
legisiative and/or reguiatory modifications to
State programs. Statutory amendments may
impose requirements directly. For example,
HSWA mandated that liquids could no longer
be disposed of in landfilis. This self-
implementing prohibition was effective on the
date of enactment of HSWA. Statutory
amendments can also take the form of
directives to EPA to promuigate new
regulations. For example, HSWA directed EPA
to promuigate reguiations establishing

treatment standards wastes must meet prior to
land disposal (the ‘land disposal restrictions®).
Bath. of these types of statutory changes will
trigger State program modifications. However,
as explained in the next section, different
deadiines for modifying State programs and
submitting applications will apply.

Federal Regulatory Changes

Most changes to 40 CFR Parts 124, 260
through 266, 268, 270, or 271 will trigger a
State program modification. Some Federal
requiatory changes may be made in response
to statutory amendments; others may be
changes to technical or administrative
requirements. In the preambie to EPA
regulatory actions published in the Federal
Reqister, EPA alerts States to the need for
conforming State program modifications. In
addition, supplements to this manual (in the
form of State Program Advisories (SPAs)) will
continue to be issued to provide detailed
guidance conceming Federal changes.

Interpretation of Federal Legal
Authorities

On occasion, an interpretation of EPA’s legal
authorities will require a State program
modification. In such a case neither the
Federal statute nor the regulations are
amended. Rather, a Federal Register notice is
issued explaining the legal interpretation.
Examples of this include the interpretation of
the statutory exclusion of source, special
nuciear and byproduct material in RCRA
§1004(27) (51 FR 24504, July 3, 1986), and the
interpretation of the applicability of the Federal
interim status requirements in 40 CFR 265.1 to
hazardous waste treatment, storage, or disposal
facilities (50 FR 28702, July 15, 1985). If the
State Atorney General is able to interpret the
State's existing authorities in an equivalent
manner, the State does not need to amend its
legal authorities in order to receive
authorization. The State must, however, submn
an application with an appropriate Attorney
General certification and whatever additional
documentation may be required for the specific
program revision.

P ]
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PROGRAM REVISION
REQUIREMENTS

When a Revision is Required

Federal program changes which are more
stringent or broader in scope than the existing
Federal program will always tngger the need for
State program revision applications and Agency
approval. However, a State will not always
need to modify its legal authorties in response
to a Federal program change.

For example, a State may have a requirement
which was more stnngent or broader in scope
than the Federal program when the State was
intially authonzed, and which the State believes
to be equivalent to one of the new Federal
requrements. However, EPA needs to review
the State’s requirement to ensure that t does
meet the tests for authorization. Further, RCRA
§3006(g) requires submission of an application
even where the State has an existing
requirement. Therefore, while the State may
not need to amend its statute or regulations,
the State is not automatically authorized for the
new requirements and must submit a program
revision application to EPA. Specifically:

s The State's requiremems must be
evaluated by EPA with respect to the new
Federal requirements;

s The State’s Attomey General must certify
equivalence (for final authorization) or
substantial equivalence (for interim
authorization) with respect to the new
Federal requirement; and

s  The public must be given the opportunity
to comment on the State's program with
respect 10 the new Federal requirement.

For these reasons, such a State must obtain
authonzation for that requirement, even though
no modification was necessary.

All State-initiated modifications must be
submitted to and reviewed by EPA to
determine:

. Their effect on the State's authonzed
program; and

. whether a revision application must be
submted.

it 1s )imporntant that the State consult with EPA
as early as possible when the State is
considenng any State-intiated program
modification, particularly a modification to
statutory and reguiatory authonty which wiil
affect the authonzed program.

State Modification Deadiines

Prior to 1986, Federal regulations required
States to revise their programs as each new
RCRA regulation was promuigated. After
enactment of HSWA, however, EPA recognized
that there wouid be numerous additional
Federal program modifications and amended 40
CFR 271.21 in 1986 to establish the *cluster
system.’ The cluster system was intended to
improve the efficiency of program revision
submittals and to reduce the rulemaking burden
to States (§271.21(e)(2)). Rules promuigated
between July 27, 1982, and June 30, 1984
{Checklists 1-8), predate this amendment and
are not covered by the cluster system. The
cluster system applies only to State
modifications that are necessary because of
changes to the Federal program after June 30,
1984, 1e., it does not apply to State-intiated
modifications. For further information on the
history of the cluster system, refer 10

Appendix G.

Exhibit 2 outlines the cluster period, State
modification and revision application deadlines,
and program areas affected for each cluster.

Non-HSWA Clusters. EPA created an annual
cluster system for Federal non-HSWA program
modifications occurring after June 1984. These
clusters encompass all Federal raquirements
promuigated in a twelve-month period from

July 1 of one year to June 30 of the next year.
States must modify their programs by July t of
the year following the closing date of the cluster
for requlatory changes and by July 1 two years
later for any provisions requining a statutory
change. For exampie, non-HSWA Cluster |
encompasses the period from July 1, 1984, to
June 30, 1985. The State modification deadiine
is July 1, 1986, for regulatory changes, or

July 1, 1987, # a State statutory change is

necessary.




EXHIBIT 2

THE CLUSTER SYSTEM®
State State Rovision Program

Cluster Modification Application Areas

Period Deadline** Deadline Aftected
July 1, 1984 10 July 1, 1986 September 1, 1986 Non-HSWA Rules
June 30, 1985 HSWA Section 3006(f)
July 1, 1985 to July 1, 1987 Seplember 1, 1987 Non-HSWA Rules
June 30, 1966
July 1, 1886 to July 1, 1988, elc.

June 30, 1987, etc.

November 8, 1984 to

September 1, 1989 HSWA Provisions

|
|

June 30, 1982

June 30, 1887

July 1, 1987 to September 1, 1991 HSWA Provisions
June 30, 1990

July 1, 1980 to September 1, 1992 All HSWA and

June 30, 1991 Non-HSWA Provisions
July 1, 1991 lo September 1, 1993 Al HSWA and

Non-HSWA Provisions

July 1, 199210
June 30, 1993, elc.

Al HSWA and
Non-HSWA Provisions

July 1, 1994, elc. September 1, 1994, etc.

°  Checkilsts 1-8 were issued prior 1o establishment of the cluster system. State modification deadlines for these rules are 1 year irom the promulgation date of each rule, or 2

years i1 a statulory change Is required.

e 1 additional year provided il statutory change is needed. Can be extended by up to 18 months (soo Section 271.21(e) and (9)).
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HSWA Clusters. For HSWA provisions, multi-
year clusters were created. The first cluster
encompasses HSWA regulations promulgated
between November 8, 1984, and June 30, 1987.
This cluster period was chosen because EPA
expected the bulk of the HSWA changes to the
Federal program to occur pnor to June 1987.
This cluster includes the majority of the facility
standards. States must have adopted these
regulations by July 1,-1989. In order to ease
the States’ administrative burdens in making
program modifications, another mutti-year
cluster was created for HSWA provisions
promulgated between July 1, 1987, and

June 30, 1990. Since many of the HSWA land
disposal restrictions become effective during
this period, EPA thought that, from an
administrative standpoint, it made sense to
cluster these requirements together. States
must modify their programs for the second
HSWA cluster by July 1, 1991. States may
have an additional year for any cluster provision
requinng a statutory modification.

RCRA Clusters. All Federal HSWA and non-
HSWA modifications occumng after June 30,
1990, will be combined in annual RCRA clusters
with the State modification deadlines occurnng
one year (or two years for statutory
modification) after the closing date.

Extensions to State Modification Deadlines.
The Regional Administrator may extend the
State modification deadline for each cluster by
up to six months on a case-by-case basis. To
recerve this extension, the State must
demonstrate that, aithough it has made a good
faith effort to meet the deadline, its legisiative or
rulemaking procedures have caused it 0 miss
the deadline (see §271.21(e)(3)). If the State is
unable to modily its program within the
extended six-month period, the Regional
Administrator may place the State on a
schedule of compliance (see §271.21(g)). As a
prerequisite to being placed on a schedule of
compliance, the State must have:

e  Made a good faith effort to meet the
deadlines in §271.21(e);

s  Been granted a six-month extension
pursuant to §271.21(e)(3); and

. Made diligent efforts to mody ts program
dunng the extension.

Schedules of compliance are hmned to a
duration of one year from the extension
deadline and must be published in the Federal
Reqister. If a State fails to comply with the
schedule of compliance, the Regional
Administrator may take action (see §271.21
(9)(2)). (See Appendix M for an example of a
model FR notice for a schedule of compliance )

TIMEFRAME FOR SUBMITTAL OF
PROGRAM MODIFICATIONS AND
REVISION APPLICATIONS

States must inform EPA of all proposed
moditications to their authonzed RCRA
programs. EPA will review State-intiated
modifications to determine whether a program
revision application is required. Within 30 days
of modifying its program, a State must submnt
to the Region a copy of the program
modification and a schedule indicating when
the State intends to seek approval of the
madification. This requirement applies to
modifications the State undertakes in response
to Federal program changes as well as to
State-intiated modifications for which EPA
determines a revision application i1s required

For Federally-initiated modifications the State
must submit a draft of its rewision application to
EPA no later than 60 days after the State
modification deadline in order to satisty
§271.21(e)(4)(i). States are not required to
apply for ali the cluster provisions at one time
A State may apply for any Federal requirement
at any time (ether alone or in combination with
other requirements). However, the State must
have applied for all provisions in a cluster no
later than 60 days after the State modification
deadline for that cluster. For State-intiated
modifications for which EPA determines an
application is necessary, the deadlines in
§271.211(e)(4) are not applicable. The Region
and State should determine an appropriate
schedule for submitting a program revision
application.

Usually, a RCRA final rule is promulgated

months in advance of its effective date.
Similarty, the content of a self-implementing
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Twegrnamg FOR SusaTning
Proanas MOOIRCATIONS AND
ABMMIOKR APPUCATIONS

Program Modifications
Applies o g/l program modifications

. Siates inform EPA of proposed modifications
immediatety

Applies to State-initiatsd modifications

. EPA determines whether State-initisted
modffication requires a program revision
application

Applies to afl program modifications requiring a revision
application

. Within 30 days of modifying ts program, a State
must submit to the Region"

- A copy of the program madification

A scheduls of when the State intends to
sesk approval of modification

Revision Appiications

Apphes to Federally-initiated modifications

. Within 60 days of program modification deadline,
State must submit to the Region a draft revision
applicaton

Appiies to State-initiated modifications requiring a revision
application

. State submits dreft revision spplication within the
asgreed-upon tmeframe

HSWA provision is often known in advance of
nts effective date. In such cases, a State may
modify its program and submit its revision
application to EPA prior to the effective date.
EPA will review the revision based on the final
rule or self-implementing statutory provision.

EPA may publish the approval of the State
program revision before the eftective date of the

Federal requirement; however, the authorization
can only become effective on or after the
Federal requirement's effective date. For
exampile, if a waste listing is published in
January and becomes effective the following
July, EPA could review and approve the State’'s
corresponding waste listing during the January-
July period, but the State's authorization could

not become effective until the July effective date
for the waste listing.

States shouid be careful not to try to anticipate
the content of future Federal requirements.
Under no circumstances will EPA grant
authorization to a State based on proposed
Federal requirements. In addition to the
practical consideration that there may be
unanticipated changes to such provisions
before they are finalized, such proposed
regulations do not exist as Federal
requirements. Federal program changes are
defined in 40 CFR 271.21(e)(2) as promuigated
amendments to 40 CFR Parts 124, 270, 260-
266, or 268 and any self-implementing statutory
provisions (i.e., those taking effect without prior
implementing regulations) which are listed as
State program requirements in this subpart.

LESS STRINGENT PROVISIONS

As explained earlier, States may, but are not
required, to modify their programs 10 adopt
analogues to less stringent Federal program
changes. All less stringent requirements are
identified in the revision checklists as optional.

Effect of Less Stringent HSWA
Requirements

There is one exception to the general principle
that HSWA requirements take effect in
authorized States at the same time they take
effect in nonauthorized States. This exception
is for less stringent HSWA provisions. RCRA
§3009 provides that a State may impose more
stringent requirements. Thus, any authonzed
State or local requirement that is more stringent
than a HSWA requirement that is less stnngent
than the Federal program for which the State
was authorized remains authorized and in effect
under State or local law. An example of this
situation is RCRA §3004(p) (codified at 40 CFR
264.90(b)), which allows for variances from the
ground-water monitoring requirements, in
centain circumstances. EPA cannct implement
this requirement if the authorized State does
not allow for variances under similar
crcumstances; i.e., if the State has more
stringent requirements. The universe of more
stringent provisions in the authorized State
program and the Federal HSWA program
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defines the applicable requirements in an
authornzed State (see 50 FR 28729 and 28730,
July 15, 1985).

State Adoption of Less Stringent
RCRA Requirements

When a State adopts an analogue to a less
stnngent Federal requirement, it goes into effect
under State law. In some cases, adoption of
less stringent Federal requirements can atfect
other provisions for which a State 1s applying
for authonzation. For example, requirements for
research, development, and demonstration
(RD&D) permits are less stringent requirements
than the previous Federal program before
HSWA Cluster |. RD&D requirements are found
in 40 CFR Part 270 and affect closure, post-
closure, financial responsibility, tanks, and

Part B information requirements. If a State
adopted RD&D provisions and subsequently
sought authorization for closure, tank, or Part B
program revisions (wthout applying for
authorization of the RD&D provision), the
State's program could be found to be less
stnngent than the corresponding Federal
program evaluated for authorization purposes.
(See Table G-1, in Appendix G, which identifies
all of the changes that are iess stringent than
existing Federal code.)

There are two solutions to this problem, with
the first being preferable:

1. Apply for authonzation for less stnngent
Federal provisions as soon as possible.
This way less stnngent provisions will be
unauthorized for as short a time as
possible. In addition, the State will not be
precluded from receiving authonzation for
other affected program revisions.

2. Do not seek authorization for any program
revision affected by a less stnngent rule,
uniess simultaneously seeking
authonzation for that less stringemnt rule.
This 1s not the preferred approach
because it may delay authorization for
some program revisions.
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Chapter Three

—

The Program Revision Application

INTRODUCTION

The revision process is applicable to States that
have previously obtained authorization and
must revise their programs to maintain
equivalency with the Federal standards (see
§271.21(e)). This chapter provides a discussion
of the components of an application for State
program revisions, including a detailed
description of the requirements for each
component. It also discusses the Capability
Assessment, which accompanies an
application. Examples and modeis of these
components are contained in Appendices B, E,
and L. A briet discussion of authorization
application components for States that are not
authonzed is presented at the end of this

chapter.
APPLICATION COMPONENTS

To evaluate a State's application for a program
revision, EPA must have information which
allows it to:

*  Understand the substance of the program
modification; and

s  Evaluate the impact the program
modification has on the State's ability to
continue to meet the statutory
requirements for authorization.

The nature and extent of documentation
needed from the State to provide this
information will vary, depending on the type
and extent of the modification and its impact on
program implementation. However, the
following components will be required in
virtually afl program revision applications:

s A |etter from the State Director transmitting
the revision;

s An Attommey General's Statement, including
completed regulatory and/or statutory
checklists (See Appendix J); and

s Copies of State statutes, regulations, or
other legal authorties upon which the
State is relying to show equivalence.

In some cases, other authorization documents
may aiso need to be revised (e.g., Program
Description, Memorandum of Agreement). The
State should work with the EPA Regional Office
to determine what specific documentation
should be included in the revision application
for a particular State program modification.

The following sections provide descnptions of
the major application componerts that may
need to be included in the revision application:
the Attomey General's Statement, as well as the
regulatory and statutory checklists; the Program
Description; and the Memorandum of
Agreement.

Each section will explain the purpose of the
documentation, state when the component is
required, describe the eiements of the
component, and describe how the component
will be reviewed. A bnet description of the
State agency transmittal letter is aiso provided.
For those components for which models are
provided, EPA will make computer diskettes
available to States to enable them to tailor the
modeis quickly and efficiently to specffic State
needs. (See Appendix O for instructions on the
use of mode! formats.)

Familiarity with how EPA will review each
component may be helpful to the State in
preparing its documentation. This review can
serve as a check for the State before o
submils s documentation to EPA.

31
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State Agency Transmittal Letter

The State's revision application should be
transmitted to EPA by a letter from the Director
of the State's hazardous waste program. The
letter should include a clear statement of the
nature of the State modifications comntained in
the application. For example, the letter may
reference the checklists included in the
appilication. For HSWA requirements, the
Director should also indicate whether the State
1s seeking intenm or final authorization. in most
cases, the State Agency letter will be less than
one page long.

Attorney General’'s Statement (AG
Statement)

Purpose. The AG Statement is a central part of
a State's revision application and has three

basic purposes:

= |dentifies legal authorities;
. imerprets State law; and
s Certifies equivalency.

The AG Statement identifies the State’s legal
authonties and how these authonties are
equivalem to the Federal standards. Because
EPA attorneys may not be familiar with the
State's law, it is important that the AG
Statement be as clear and detailed as possible,
both in identifying and interpreting State legal
authority, and expiaining, in narrative form, how
the Attorney General believes the program
modification is equivalent to the Federal
requirement. This is especially impontant when
the State has adopted reguiatory language or a
reguiatory structure that looks significantly
different from the Federal language or structure.

The Attorney General aiso should expiain how
the new AG Statement reiates to previous
Statements. The Statement should specily
whether it is an addendum or amendment to
previous statements.

When Required. The AG Statement is required
for any State- or Federaily-initiated change that
modifies the legal authorities of a State’s

authorized program. An AG Statement may not

be required for State-intiated changes that do
not modify the State’s legal authortties, e.g., a
reorganization of the authonzed State agency, a
change to a form used by the State, or a
change in administrative procedures. However,
an AG Statement would be required when the
State’s hazardous waste program Is transferred
from one State agency to another. A State
should consuht with the EPA Regional Office to
determine whether an apphcation for a State-
initiated change will require an AG Statement.
Revision applications for Federally-initiated
changes wilf always require an AG Statement.

Elements. Requirements for the AG Statement
are specified in 40 CFR 271.7. Appendix E
provides a model format for the Revision AG
Statement. The model AG Statement should be
used as a supplement to the AG Statement
submitted by the State when it initially sought
base program authorization. Appendix D
provides a consolidated model for States
seeking authorization for the first time. When a
State submits a program revision application,
the revised AQ Statememn should include only
those provisions for which the State is seeking
authorization. The AG Statement has five basic
elements:

s The Attomey General's Certification;
s  Citations of State laws and regulations;

. Dates of enactment of State laws and
reguiations;

. Analysis of authorities; and
s  Checkiists.

Certification. The AG Statement must contain
a general statement certiying, in narrative form,
that State law provides adequate authority to
carry out the program revision. The Statement
must be signed by the State Attorney General
or an attomey authorized to independently
represent the State agency in court on all
matters pertaining to the State program.

Chtations. The Mode! provides the Federal
authorty for each Federal program requirement.
For each Federal requirement for which the
State is seeking authorization, the Attomey
General must cite the specific statutory and

e
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regulatory authorities upon which the State is
relying to assert equivalence. It is critical that
the State have the Attomey General cite
specffic statutory authortty for the State
hazardous waste management regulations.
Citations to general enabling laws authorizing
the State agency to promulgate hazardous
waste management reguiations may be
insufficient to demonstrate equivalence. The
State should also be careful not to rescind any
existing regulations until the State i1s actually
authonzed for new regulations.

REPLACING A PROGRAM WITH
INCORPORATION BY REFERENCE

A State that has been developing its own
regulations may subsequently decide to
replace them by incorporating the Federal
regulations by reference. The State must
apply for authorization for its recodified State
program. States that incorporate alt or a

porion of the Federal regulations Dby
reference may still add specific provisions that
are more stringent or broader in scope than
the Federal regulations.

Date of Enactment. The date of enactmemn of
laws and reguiations must be mciuded in the
AG Statement in order to satisty the
requirement under 40 CFR 271.7 that all
reguilations be adopted at the time the
Statement is signed and fully effective by the
tume authorization is granted.

Analysis of Authorities. For each Federal
requirement for which the State is seeking
authorization, the Attorney General should
analyze, in narrative form, whether and how the
cted State authorlly is equivalent to the relevan
program requirements. The analysis should
reference and describe legisiative history, State
case law, or rules of construction where
appropriate. (it may aiso be necessary to
provide analysis of the legal authority for
commitments made in the Memorandum of
Agreement — see discussion on MOA.) Any
differences, problems, or peculiarities in State
authority shouid be fully explained. Generally, a
narrative analysis of authorities is not required if
the State adopts the Federal regulation by

reference or verbatim, or if the legal authorities
crted are clearly equivalemt.

Where a State has incorporated by reference
any Federal reguiations, the Attomey General
must demonstrate, by citing the appropnate
legal authorities, that the State has the authorty
to adopt State regulations in this manner. If the
State's incorporation by reference is intended to
include any EPA rewvisions that may occur in the
future (this is known as prospective
incorporation by reference), the Attorney
General must crte State authority that enables it
both to promuigate and enforce regulations in
this manner.

AUTHORITY FOR
INCORPORATION BY REFERENCE

State Attomeys General should note that a
number of State Supreme Court cases hold
that State statutes which adopt prospective
Federal legisiation or regulations constitute an
unconstitutional delegation of legisiative
authorlty. See, eg., State of North Dakota v.
Juison, 202 N.W.2d 145 (1972); Dawson v.
Hamilton, 314 S.W.2d §32 (1958); Cheney v.

St. Louis Southwestern Railway Co., 239 Ark.
870, 394 S.wW.2d 731 (1965); State of West

Virginia v. Ginstead, 157 W. Va. 1001, 206
S.E.2d 912 (1974); Schryver v. Schirmer, 84
8§.D. 352, 171 NW.2d 634 (1969); State v.
Johnson, 84 S.D. S36, 173 N.W. 20 894
(1970).

Checldists. The Mode! Revision AG Statement
contains references to the revision checklists.
The checklists are intended to assist the
Attomey General in citing specffic State
analogues to the Federal requirements. The
checkiists include a column to indicate whether
the State requirement is equivalent to, more
stringent, or broader in scope than the
analogous Federal requirement. The Attorney
General, in developing the Statement, may
choose to reference the checkiists as part of
the Statement or merely to use them as a
guide. If the checkiists are not referenced, the

State authorities must be cited in the
body of the AG Statement.

3-3



Chepter Three - The Program Revision Appiicaton

The Revision Checklists are presented and
numbered in chronological order by date of
promulgation and are grouped by Cluster (see
the table provided in Appendix G). As new
regulations are promuigated and new Clusters
established, checklists will be developed and
distnbuted to States through the SPA system,
typically on a semiannual basis.

To the extent that the State incorporates by
reference entire Parts or Subparts of the
Federal regulations (e.g., 40 CFR Part 264,
Subpart A), there is no need to identify each
provision of the incorporated Part or Subpart on
the Checklist. Rather, it is sufficient to enter a
single citation that references the entire Part or
Subpart. Where only certain sections of a Part
or Subpart are incorporated, citations to the
specific Parts or Subparts must be noted. A
simplified form for adoption by reference is
provided in Appendix |.

A Checklist Linkage Table is provided in
Appendix H to show which revision checklists
affect similar sections of the Federal code. For
example, Revision Checklists 32, 39, 50, 62,
and 63 are considered ‘linked® as they all
address the land disposal restrictions.
Similarly, Revision Checklists 17A, 23, 42, and
47 all affect small quantity generators. Knowing
these linkages can help States more effectively
update their reguiations. For example, if a
State were updating its code to reflect Revision
Checklist 23, which made major changes to
small quantity generator requirements, it might
also want to inciude changes contained in
Rewvision Checklists 42 and 47 as well. States
should be aware of these linkages because, in
some cases, changes in later checklists
supersede eartier changes.

Appendix K contains consolidated checklists for
all RCRA reguiations through June 30, 1989.
Consolidated checkiists were deveioped to help
States meet the requirement of RCRA §3006(b)
and 40 CFR 271.3() that a State applying for
final authorization for the first time must address
all provisions of the Federal Code that were in
effect one year prior to application submission.
The consolidated checklists will be updated
through the SPA system to address changes to
the RCRA program for each annual period from
July 1 through June 30.

Review. A detailed reviewer's checklist for the
AG Statement is provided in Appendix F. The
following discussion, however, provides a
descnption of how EPA reviews each AG
Statement.

AG STATEMENT REVIEW PROCEDURE
(1) Check for Completeness
(2) Review the Narrative

{3) Prepare Comments

Checking for Completeness. After receiving
an AG Statement, the EPA reviewer first reviews
the Statement to determine its completeness.
The reviewer checks to see if all provisions for
which the State is seeking authorization are
included in the Statement and looks for errors
such as missing citations or citations in the
Statement that do not match the checklist.
Finally, the Statement is checked to ensure that

it is signed by the proper authority.

Reviewing the Narrstive. After the
compieteness check, EPA reviews the narrative
Statement. The explanations of differences
between State and Federal requirements are
the main focus during this stage of the review.
The clearer and more compliete the State's
explanation of differences, the easier and faster
the review. The reviewer reads the State's
statutes and reqguiations to ensure that there 1s
no conflict between the two, the interpretation
of the State’s authority is clear, and that they
are equivalent to Federal requirements. The
reviewer aiso checks the dates of enactment of
the State statutes and regulations, citations to
authority for incorporation of Federal regulations
by reference, State claims of jurisdiction over
indtian lands, and use of the MOA for
procedural requirements or variances and
waivers, when applicable.

Preparing Comments. The EPA reviewer's
comments on a draft application must be
specific enough for the State to have a clear
understanding of what is expected of the State
when deveioping its official application.
Comments must state the problem or guestion
clearly, with citations to the State and Federal
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authorities at issue. in commenting, EPA may
request the AG to:

. Clarify procedural or completeness
questions (e.g., ctations, dates,
signatures, etc.);

s  Explain or clarify the meaning of State
laws or regulations;

s  Provide more specific or better
explanations of authority; or

«  Amend State laws or regulations if a
satisfactory explanation cannot be
provided.

CoMMON AG STATEMENT DEFICIENCIES
» General format deficiencies:

- Omitted or unauthorized
signature

-  Omission of Federal and State
statutory and regulatory
authonties

-  Conflicting citations in checkiists
and Statement

- Failure to state relationship to
prior AG Statements

= Substantive deficiencies:

— Less stringent regulations

- Reguiations not in effect

- Insufficient explanation of
apparent differences in Federal
and State reguiations

-  Inadequate authority in statute to
promuigate specific regulations

For the most part, EPA will defer to the State on
imerpretation of State law. Because each
State's laws are unique, EPA believes that the
State Attomey General is the appropriate
person to interpret them property. However,
EPA does not defer to States on interpretation
of Federal law, including determining
equivalency. The Agency imerprets its rules in
the preambies, and through the issuance of
specific policy and guidance.

Program Description

Purpose. The Program Descnption (PD) 1s an
important element of a State's revision
application since it describes how the State
intends to implement the provisions for which rt
IS seeking authonzation. The PD provides the
State with the opportuntty to:

. Describe how a specific requirement will
be mplemented and tts impact on the
State's authorized program,;

»  Discuss differences, it any, between the
State and Federal programs; and

. Describe the division of responsibilities for
program implementation among the State
agencies.

When Required. In general, a State will need
to revise its PD if there is:

s A large increase in the regulated
community;

s A need for significamt additional resources
or different expentise;

s« A signiticant modification to the State's
tracking system;

s A change in interaction or formal grant
agreements with other State agencies; or

s A reordering of authorized program
priorities, such as conducting more land
disposal restriction (LDR) inspections at
the expense of ground-water montonng
inspections.

States should work with the EPA Regional
Office to determine whether a PD rewision 1s
required for a specific State modification. EPA
has, however, identified six specific revisions for
which a State must include a PO in its revision
appilication: (1) cofrective action; (2) land
disposal restrictions; (3) small quantity
generators; (4) radioactive mixed waste; (5)
waste as fuel; and (6) used oil.

Elements. The State has the option of
modifying its existing Program Descnption on
file with EPA in one of three ways:

R e
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L e e S

(1) Addendum to Initial Application - An
addendum should identify the appropriate
sections of the existing PD to be deleted,
modified, and/or expanded. In some
cases, a State program revision may be
simple enough to be addressed in the
State's revision application transmittal
letter. An addendum of this type should
be clearly identified as such, in order to
facilitate codification in 40 CFR Part 272.

(2) Updared Page Inserts — Page inserts may
be used to update specific portions of the
original Program Description. All new
pages should be clearly marked with a
revision date and page numbers shouid
correspond to the original text with alpha
designations used where necessary (e.g.,
11, 11-a, 11-b, etc.). The changed
portions should be clearly marked. A
copy of an original page with partially
lined-out text can be used, it appropriate.

(3) New Program Description ~ In those cases
where program revisions require extensive
changes to numerous elements of the PD,
the State may wish to revise its existing
PD and submit the new PD as a
replacement for the current PD on file.

The elements to be included in the PD are
specffied in §271.6 and are briefly described
below in the context of program revisions.

Program Scope, Structure, and Coverage
(5§271.6(a)). in this section of the PD, the State
must describe the scope of the program
revisions being applied for. The State must
clearly explain whether the revision application
addresses a compiete cluster or only certain
provisions of a chsster. The PD must show, in
narrative terms, how the State provides the
coverage comesponding to the amended
regulatory provisions of the RCRA program.
Differences in coverage between the State and
Federal programs shouid be discussed.

State Agency Responsibliities (§271.6(D)).

The State agency responsibie for administering
program revisions must be identified in the PD.
If the authorized State agency is responsible for
administering the revisions, no further
explanation is required. If a different agency is
responsible, the PD must describe its

relationship with the authorized State agency.
This section of the PD may also describe the
division of responsibiiity between the State and
EPA. This is especially important for the
reguiated communnty which will be dependent
on the application for a clear statement of State
or Federal lead on permtting and enforcement
activities for each HSWA requirement. A listing
or matrix of the HSWA and non-HSWA activities
may be maintained as part of the PD to provide
a concise, definitive statemem of which
program areas the State has (or is seeking)
authorization for, as well as the program areas
for which EPA remains responsible. As
subsequent authorizations occur, the matnx will
become more and more compiete until the
State obtains authorization for all of the RCRA
authority available.

Staffing and Funding Resources (§271.6(b)).
This section of the PD must address the State
agency’s resources to carmy out the activities
that are the subject of the program revision.
This section must distinguish between new
resources and existing resources being
assigned to the new responsibitities and explain
the impact on the existing authorized program.
The State should discuss changes that have
occurred since the State first recewved
authorization, such as a reduction in the size of
the reguiated community or program changes
that affect the agency'’s efficiency, where
impacts on existing program resources are
significant. The PD must contain information
regarding personne! and funding (i.e., estimated
program and technical support costs, as well as
the source and amounts of funding avaiabie)
for each agency involved. To provide a
comprehensive picture of the resources
available to conduct the activities proposed in
the State's appilication, the State shouid provide
information projected for at least two years
following the approval of the State’s revision.

State Procedures ($271.6(c)). As appropriate,
this section shouid describe any State
proeedwas(l.o..pumm

notification, compliance monitoring,
enforcement, etc.,) which will be used to
implement the program revision. Where there
are no changes from the procedures described
in prior appiications, no further explanation is
required.
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Compliance Tracking and Enforcement
(5271.6(e)). The State's PD must demonstrate
how the State's compliance monitoring and
enforcement program will operate to ensure
compliance with standards and permits by all
hazardous waste management facilities,
generators, and transporters. If the revision
affects the compliance montorning and
enforcement program for which the State is
already authorized, then such impacts need to
be discussed. The following sections provide
more detail on enforcement information that
should be included in a revised Program
Description.

1. Newly Regulated Handlers - Many of the
new HSWA provisions have the potential to
significantly increase the size of the RCRA
universe, particularly the new requirements
regarding:

s  Small quantity generators;

. Dioxin listing;

. Producers, marketers, blenders and
bumers of hazardous waste and used oil
fuels; and

o  Newly histed or characteristic wastes.

COMPLIANCE MONITORING AND
ENFORCEMENT {SSUES

. Newly regulated handlers

s Inspection and analysis workioad
s  Data management

. Compliance monitoring resources

L] Enforcenent process

The State's strategy and methods for identifying
new members of the reguiated community
(generators; transporters; and treatment,
storage, and disposal facilities (TSDFs)) should
be discussed. The State needs to describe
how it will implement any notification activities
and identify and follow up on non-notifiers i
these procedures differ or amend those

described in the State's most recemnt
authonzation application.

2. Inspection and Analysis Workioad — The new
HSWA provisions will also significantly increase
the inspection workload. Hazardous waste fuel
handlers will need to be inspected to ensure
proper management of hazardous waste fuels
and to confirm the material's shipment to
authorized burners. Additional generator
inspections will be necessary to ensure that
generators of restncted wastes are complying
with the land disposal restrictions (LDRs) and
related recordkeeping requirements. increased
inspections may also be necessary to oversee
corrective action activities conducted by
owner/operators of RCRA TSDFs to confirm
facility compliance with schedules of
compliance in permits and in orders.

In addition to the increased inspection
workload, the inspections themselves may
require more sampling and analysis than those
conducted under the existing authorized
program. For example, some LDR inspections
may require that inspectors sample wastes to
determine whether facilities are meeting
required treatment levels for restricted wastes.
Inspections to montor compliance with
hazardous waste fuel regulations may require
sampling of used oIl to determine whether t is
on- or off-specification. Many corrective action
inspections will also require waste analysis and
will require inspectors to take ground-water,
soil, surface water, sediment and other samples
to determine whether there are releases at
RCRA facilities. Consequently, the Program
Descnption should include:

. A general description of how the State
plans to handle any increased inspection
and analytical workload associated with a
HSWA provision;

e A discussion of how these new activities
will be combined with existing generator
and TSDF inspection efforts; and

s A description of State inspection priorities
after integration with existing program
priorities. (Note that the Agency
Operating Guidance addresses inspection
priorities to be negotiated annually
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.

between the State and EPA as part of the
annual grant process.)

3. Data Management - Many of the new HSWA
requirements may require expanded information
management activities. The increased number
of generators in the system and the nature of
some new requirements may necessiate
tracking Systems to support program
management and analysis. The PD should
describe any modifications to the manifest
tracking system or other data management
activities.

4. Compliance Monitoring Resources —
Additional resources may be needed to monitor
compliance with the new program activities
while continuing to monitor compliance with the
existing program. In particular, inspection
sampling may require increased technical
expertise and additional laboratory support may
be needed to perform newly required analyses.
Laboratory suppont for new program areas such
as hazardous waste fueis, land disposal
restrictions, and cofrective action programs will
be critical. The PD should address the level
and mx of resources that the State has
available to handie new responsibilities,
including as appropriate:

e Plans for traning staff;

] Plans for hiring additional staff (describe
skill area of personnel being sought);

s Agreements with other State agencies

(include copies of interagency
agreements); and

. Stateplamtommorassiaance.

5. Enforcement Process - HSWA introduced a
number of provisions that are likely to require
the use of enforcemen processes or authorties
that differ from those used in the axisting
authorized program. For exampie, the new
corrective action authorities are broad and
essentially allow EPA and the States to require
cofrective action for most types of releases at a
RCRA facility. The States will need to discuss
how they will ensure the enforcement of
corrective action conditions in operating permits
and post-closure permits. Several HSWA
requirements are likely to result in increased

criminal activity among waste handlers,
including the land disposal restnctions and the
used oil recycling and waste-as-fuel
requirements. The discussion of criminal
entorcement procedures in earlier PDs may
need to be supplemented to address fully the
impacts of these new requirements.

In light of HSWA impacts, a State's PD should
address the following policies and processes
where they differ from or amend those
descnbed in the State's most recent
authorization application:

s The State's enforcement response policy
(i.e., violation classification, response
timeframe, informal and formal
enforcement process);

s The State's civil enforcement process, use
of admnistrative and/or judicial actions,
and processes that may resutlt in
penalties; and

s The State’s criminal enforcemem process.

Estimated Regulated Activities (§§271.6(g)
and (h)). The State must provide the best
numerical estimates, based on existing data, of
hazardous waste activities in the identified
categories covered by the application (e.g..
estimates of annual quantities of newly
identified wastes generated within the State). A
table is generally sufficient to convey this
information, along with a briet narrative
explanation of the estimates.

Coples of State Forms and Coordination with
Other Agencies (§§271.6(d) and (f)). For most
program revisions, States will not need to
provide copies of State forms or additional
discussion of how the State coordinates its
activities with other State and Federal agencies.
This required information is contained in the
State’s first appiication for final authorization.
However, if the State's forms or coordination
activities have been significantly modified, or if
the State’s program revision involves the use of
new State forms or affects intergovernmental
coordination, then the State's revised PD
shouid contain appropriate discussion and
copies of forms. For exampie, the revision
application for mixed waste should inciude a
discussion of coordingtion activities with the
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U.S. Department of Energy or the Nuclear
Regulatory Commission (or the NRC Agreement
State agency). (For a further discussion on
mixed waste authorization, please refer to
Appendix N.)

ComMON PD DEFICIENCIES

(] Unclear statement of what revision is
being applied for

] Failure to update a previously
submitted PD to explain the effect of
the revision on the existing program
(e.g.. resources)

s Insufficient explanation of how the
program revisions will be administered
and enforced

Review. A detaled reviewer's checklist for the
Program Description i1s provided in Appendix A.
it can aiso be used by the State to assist in
development of the PD. Since there is no
model PD and, therefore, no specific format
requirements, the checklist provides a means
by which the State and the EPA review team
can ensure that the basic components are
included. The checklist consists of three parts,
and 1s designed to ensure that the PD
adequately describes the organization and
management of the State program, discusses
the differences between the State and Federal
programs, describes how the State will
administer and enforce its program, and
demonstrates that the State program meets the
tests for final authonzation.

Memorandum of Agreement

Purpose. The Memorandum of Agreement
(MOA) is the vehicie for specifying areas of
coordination and cooperation and defining the
respective roles and responsibilities of EPA and
the authorized State; consequently, MOAs are
State-specfic - no two are exactly alike. This
agreement is signed by the Director of the State
hazardous waste program and the EPA
Regional Administrator.

In developing the MOA, the State and Region
must be caretul to adhere to certain principles
stated in §271.8:

s  The MOA may not restnct EPA's statutory
oversight responsbility;

e The MOA may not limit the number of
oversight compliance inspections EPA
may conduct; and

s  The MOA must allow EPA to review
routinely the State's records, reports, and
files.

When Required. The MOA is a dynamic
instrument that should be reviewed at least
annually and revised, as necessary, to
accommodate any changes in the maturing
State-EPA relationship. The MOA should aiso
be revised, as necessary, to reflect changes
that occur due to State- and Federally-intiated
revisions to the authorized program.

Elements. A model MOA is provided in
Appendix B to be used as a guide to meeting
the requirements of 40 CFR 271.8. The model
is a complete MOA and supersedes the model
provided in Chapter Two of the SCRAM. It can
be used to completely replace an existing MOA
Several areas where the Region and State may
need or want to expand the basic framework of
the model are noted in brackets. Many MOAs
contain State-specific provisions that have been
negotiated over several years. In such cases,
the State and Region may prefer to amend the
existing agreement instead of replacing n.

At a minimum, a compiete MOA should contain
the following:

s Procedures for sharing and transferring
permitting responsibility;

e  Framework for EPA overview of program
administration and enforcememnt;

s Agreements for providing technical
aexpertise or assistance;

s  Provisions for exchange of information

(including any program changes in
accordance with §271.21(c));
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L

. Reference to other State-EPA agreements
relevant to implementing the hazardous
waste program (e.g., enforcement or joint
permiting agreements); and

s Signatures of the State Director and
Regional Administrator.

Where the Directors of two or more State
agencies share substantive responsibility and
resources for the functions described in the
MOA, each Director must sign the MOA. The
MOA must clearly indicate the specific
responsibilities assumed by each of the State
Directors and must describe how they will share
and coordinate implementation of those areas
which involve more than one State agency.
This may be done in a separate section of the
MOA or by designating specific State agency
responsibilities throughout the text of the MOA.
Note that where the divergence of responsibility
involves solely enforcement authority,
agreement among the State agencies would be
allowed as an altemnative to having each
enforcement arm sign the MOA. For example,
the State AG will generally not be a party to the
MOA, even though he or she may be
responsible for certain enforcement functions.
Agreements with enforcement agencies of local
units of government are not required.

Under certain circumstances, an MOA
commitment may be used in place of
promuigating State reguiations. This is
allowable only for State procedural
requirements and cannot be used for
restrictions or standards imposed on the
regulated community. if a State lacks the
adequate regulatory provisions, the State may
be able to agree in its MOA to carry out the
procedure in accordance with the requirements
for final authorization. In order for this
approach to be acceptable, the State Attormney
General must review the terms and conditions
of the MOA and certily that (1) the State has
the authority to enter into the agreement, (2)
the State has the authority to carry out the
agreement, and (3) no applicable State statute
(including the State Administrative Procedure
Act) requires that the procedure be
promuigated as a rule in order to be binding.
The MOA must then contain an unequivocal
State commitment to apply the procedures, and
to notify the public of these procedures. For

example, it the State included a provision for
permitting in its MOA that was not specified in
s regulations, notice of each draft permnt must
inform the public that the procedures to be
followed in processing the permit are denved
from the MOA as well as directly from State
laws and regulations. The State must agree in
the MOA to include this information in each
notice.

The degree to which this approach may be
legally acceptable will vary by State, depending
on the State’s legal authorities in the areas of
hazardous waste regulation and administrative
procedures. The State may not use the MOA to
adopt procedures which directly conflict with
State laws or reguiations. For example, a State
could not agree to provide for a 45-day public
comment period if the State’s regulations set a
maximum 30-day comment period. A State
could, however, agree to a 45-day comment
period if its regulations specify a period of at
least 30 days.

Comuon MOA DERCIENCIES
= Omissions:

- Joint permitting references
~  §3006(f) agreements
-  Major signatories

s inconsistencies within the MOA (a.g.,

different frequency of reports for the
same item)

s Limitations on EPA’s oversight authority

s Outdated language (e.g., not using the
latest MOA model or not incorporating
HSWA requirements)

= Inappropriate use as a substitute for
reguiatory requirements

State statutory and regulatory waivers may aiso
need to be discussed in the MOA. [f the State's
variance or waiver authority is broader

than that of the Federal program (i.e., it allows
greater deviation from the State’s regulations
than the Federal program aliows from Federal
regulations), it may still be acceptable under
some circumstances. |f the State’s provision 1s
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such that it can be invoked only at the
discretion of the State agency, the State could
agree in ts MOA not to use the warver or
vanance so that it wouid result in the
impostion of any requirement less stringent
than comparable Federal program
requirements. In addition to the MOA
commitment, the Attorney General must certify
that State law allows the State agency to agree
to limet its use of the waiver provision in this
fashion. The State must also agree in the MOA
to inform EPA of the issuance of any variance
or wavier. lf, however, the State's variance or
waiver authonty is not discretionary, that is, the
State's statute or regulation would require the
granting of variances in certain situations that
would render the State program less stringent,
this option would not be available.

Review. A detailed reviewer's checklist for the
Memorandum of Agreement is provided in
Appendix C. The checklist is designed to
ensure that the regulatory requirements of
§271.8 are covered in the MOA and follow the
model outline.

The Capability Assessment

Note that the capability assessment review
process is currently under EPA review. If EPA
initiates process changes, this section of the
manual will be revised.

Purpose. The capability assessment is a
document, prepared by the Regional Office,
which will accompany many authorization
applications. The capability assessment is
intended to ensure that State programs are
capable and functioning effectively. Capability
assessments provide EPA with a continuing
mechanism through the authorization process
to assess how effectively a State is
implementing the program for which it is
already authorized. The capability assessment
also identifies areas of State programs that
warrant enhancement and establishes the EPA
and State actions necessary to strengthen the
programs, as well as describes how the State
may implement additional program areas. In
general, States should demonstrate the ability
to capably impilement their existing authorized
programs as wetl as the additional elements for
which they are seeking authorization.

When Required. A capability assessment must
be prepared for any application that includes
elements that signfficantly affect the State's
workload. This includes applications covenng
all or most of HSWA Cluster | or HSWA Cluster
Il, and any application for corrective action {(a
HSWA Cluster | component). There is not a
comprehensive list of provisions which require a
capability assessment. Many provisions,
applied for alone, would not require a capabilty
assessment. The combined workload from
several provisions, however, may be signficant
enough to warrant an assessment. The
Regions should consult early with the
Headquarters Regional liaisons to determine
whether a capability assessment will be
necessary for a particular application.

Draft capability assessments should be
submitted with draft authorization applications,
in order to identify and resolve problems as
early as possible. The capability assessment
will need to be updated if a long period of time
passes between the draft and official
applications.

Elements. Capability assessments are
composed of two parts: a checklist and a
narrative (Appendix L). The checklist provides
a bnet indication of whether the State's
program is "Satisfactory* or ‘Needs
improvement® in four program areas:

s  Enforcement;
e Permits and closure plans;

] Corrective action; and

s Management.

To the extent that existing information is
adequate, the checklist should be completed
based on available information such as State
program evaluations (e.g., quarterly, mid-year,
or end-of-year reports), monthly State reports,
routine contacts with the State and other
reporting. if available information is not
sufficient, however, additional information
shouid be compiled.

A check in the *Satisfactory® column indicates

that the State is operating or can operate its
authorized program without substantial

R e e
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dependence on the Region. "Needs
Improvement* means that some level of
improvement is needed, which could be either
long-term or short-term. Short-term corrective
measures, however, need not delay
authorization.

Substantial dependence is a subjective
evaluation that considers the unique
situation of each State. While EPA is
responsible for overseeing State programs
and providing technical assistance and
support, a State must be capable of
managing its authorized program without
reliance on EPA. However, acceptance of
joint responsibilities may be appropriate in
some cases. For example, a State may
conduct qualty inspections but may not
have the resources to do afl the required
inspections. In this case, EPA may agree to
conduct independent inspections of Federal,
State, and local facilities, rather than require
the State to accompany EPA. This may
also be appropriaste when EPA. has
developed a special expertise that a State
does not have, or does not need full-time.

The narrative should explain the checklist in
more detall. Each *Needs Improvement® should
be discussed, describing the issues and
recommending solutions. State experience or
problems in any new program areas should
also be discussed.

Review. Headquarters will review capability
assessments in order t0 ensure consistency
among Regional approaches to examining
capability. The Headquarters reviewer will also
ensure that the Region provides documentation
to support its checkdist ratings. No additional
narrative is necessary ¥ the Region submits
current documentation that

explains why the performance is satisfactory.

Where a Region identifies an area as needing
improvement, an action pian must be
developed. The action pian shouid contain
specific activities and milestones to correct the
problems identified in the capability
assessment. Except for minor problems
needing short-term improvements (e.g., timely
submussion of reports), any authorization

R

Comuon CaraBiLTY

ASSESSMENT DEFICIENCIES

s Discrepancies between HWDMS data
and the assessment

* Incompiete or no explanation of
changing assessments

s« No narrative to explain °Needs
Improvement®

s No action pian addressing

discrepancies

s Internal discrepancies in docu-
mentation (e.g.. a problem is identified
in the mid-year review but is indicated
as "Satisfactory® on the checklist)

decision shouid be postponed until
improvement is evident. Regions should
develop action pians in consuRation with Office
of Solid Waste and Office of Waste Programs
Enforcement staft.

APPLICATION COMPONENTS FOR
UNAUTHORIZED STATES

An unauthorized State seeking authorization
must submit to EPA an official application for
review. This application must address all
provisions of the Federal program which were

in effect one year prior t0 submission of the
official appilication (see 40 CFR 271.3(f)). To
assist unauthorized States in meeting these
requirements, EPA has revised the checklists to
consolidate all changes to the RCRA program
through June 30, 1989 (see Appendix K).
Consequently, when a State uses these
consolidated checklists, it will be applying for all
requirements that are part of the Federal
program as of June 1889. This is analogous to
the State submitting Consolidated Checklists 1A
through V plus Revision Checklists 1 through
63. EPA pians to update the “Consolidated
Checidists® annually through the State Program
Advisory (SPA) system.

if a State has authority equivalent to Federal
program elements which became effective

within the year prior to the State’s application,

.
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then, to the extent possible, the State's and modeis for these authorization application
application should demonstrate such authorty. elements.
This will enable EPA to grant authonzation for

the State’s equivalent program elements.

Although the State is not required to have a

counterpart for any Federal provision that

became effective during the year preceding its

application, the State will subsequently need to

modify its program to incorporate such changes

in accordance with 40 CFR 271.21(f).

An unauthorized State’s application for

authorization must contain the following

elements:

e A Govemor's letter requesting State
program approval;

s A Program Description which explains the
program the State proposes to admini-

ster, together with any forms used to
administer the program under State law;

s A Statement from the State Attorney
General (or the attormey for those State

agencies which have independent legal
counsel) which identifies the legal
authorities upon which the State is relying
to implement the program it proposes to
administer;

] A Memorandum of Aqreement that
provides for coordination and cooperation

between the State Director and the EPA
Regional Administrator regarding the
administration and enforcement of the
authonzed State program;

s Copies of all applicable State statutes and
requiations, including those goveming
State administrative procedures, as well as
the consolidated checklists; and

= Documentation of public participation
activities (Le., notice and opportunities for
comment on the State program prior to
submussion of the application to EPA).

The Federal requirements governing the
content of State final authorization applications
are in 40 CFR Part 271, Subpant A. Although
not a requirement of 40 CFR Pant 271, EPA
usually requests that States submit appropriate
checklists. Chapters One and Two of the
SCRAM provide guidance, exampie documents,

e )
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Chapter Four

The Program Revision Process

INTRODUCTION

Review of program revision authorization
applications is conducted by EPA Headquarters
and the Regional Offices. The process entails a
concurrent review, with the Regions serving as
the pnmary contact with the States. The
culmination of the authorization process IS to
codify the decision in the CFR.

STEPS IN THE REVISION PROCESS
. Pre-application consuftation
s Draft application review

) Official application review and
decisionmaking

This chapter explains the purpose of
codification, describes the steps in the revision
process, and explains the roles of Headquarters
and the Regions in the vanous stages of the
review process.

Note that the review process for program
revision applications is currently under
discussion within EPA The process
described in this chapter is that which is
currently in use. if and when the process is
revised, this chapter will also be revised to
reflect the new review process.

CODIFICATION

Codification is the process of placing a rule in
the Code of Federal Regulations (CFR). Rather
than relying solely on a Federal Register notice
to make EPA's authorization decision formal,
the CFR identifies the specific elemerts of the
State program that EPA has approved as RCRA
Subtitle C requirements. This is useful for the

reguiated community and the public, as they
can see what elements of the RCRA program a
State administers. In addition, it clarffies EPA's
enforcement authorty in the event EPA decides
to take an enforcement action in an authonzed
State, since EPA can only enforce the
authorzed program requirements. Finally, it
identifies the provisions of the State program
EPA cannot enforce because they are *broader
in scope" than the Federal program.

Coditying State programs is accomplished by
‘incorporating by reference* State statutes and
regulations. Other authorization documents,
such as the AG Statement, MOA, and PD are
codified by referencing the title and date, but
are not incorporated by reference. Incor-
poration by reference has the same legal effect
as if the incorporated material were published
in full in the CFR. The incorporated matenals
are kept on file in the Office of the Federal
Register. as well as in EPA offices, and are
avaiable to the public.

There are a number of States that have not yet
codified their base programs. Previously
authorized State programs should be codified
as soon as practicable. In most cases, the
State’s original base program has been
modified to incorporate subsequent program
revisions. In these cases, the State's current
program shouid be codified rather than trying to
reconstruct the original base program. The
consolidated checklists (Appendix K) can be
used to facilitate codification of previously-
authorized State programs. EPA may codify
previously-authonzed State programs as
separate actions, or as part of authorizing a
program revision. By consolidating these
actions, however, EPA can avoid having to
pubiish two separate Federal Register notices.

ARer the authorized program is initially codified,
changes to any of the codified elements of a
State program will be reviewed and approved
by EPA as part of the State program revision

#
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process. The Federal Reqister publication
penaining to the revision will codity the new or
amended State document. If there 1S a change
to an authorization document that 1s not part of
the revision process (e.g., the MOA is amended
pursuant to joint permitting agreements), then
the codification shouid be corrected when the
next revision I1s published in the Federal

Reqister.

Actions required to codify a program revision
are described below in the appropriate steps of
the program revision process.

PRE-APPLICATION CONSULTATION

Earty consultation with EPA is encouraged
when a State is planning to modily its
hazardous waste program, especially if those
changes modify the State's legal authorities.
When a State begins drafting program changes
it should contact the Regional Office so that
EPA can assist the State by arranging for the
review of draft regulations, bills, policies, or
other materiails. On request, Headquarters may
assist the Region in the review of draft
modifications. The purpose of this review is to
provide the State with an early indication of
potential authorization problems, at a point in
the process when they may be more easily
corrected.

Within 30 days after a State has compieted a
State program modification, the State must
submit to EPA its program change
(§271.21(e)(4)). The State must also submit a
schedule indicating when the State intends to
submit an application for the program revision.
At that point, EPA will review the schedule to
ensure that it complies with the applicable
deadline and determine the type and extent of
documentation the State will need to submit

with its revision application.
DRAFT APPLICATION REVIEW

After EPA determines the type of
documentation that is required in a program
revision application, the State is encouraged,
but not required, to prepare its draft application.
In many cases, the State may be abie to
develop a draft of its revision appilication
concurrently with its program modifications,
especially when the State consufted with EPA

early to identify potential problems and
determine the type of documentation required.
The State would then be prepared to submn its
final, official revision application soon after nt
completes the program changes. The State
must submit a draft of its revision application to
EPA no later than 60 days after the cluster
deadline or other applicable deadline in order
to satisfy §271.21(e)(4)(i)). The State should
check with the EPA Regional Office to
determine how many copies of the revision
application it should submit. (See page 2-5 for
a summary of deadlines for submnting program
revision applications.)

Review of the draft application will invoive both
Regional and Headquarters offices. The
appropnate program, legal, and enforcement
offices in the Region and Headquarters will
participate in the review to ensure that all EPA
concems are identified at the draft stage. The
timeliness of EPA’s review will depend on the
complexity of the application and the number of
EPA offices that are invoived in the review, and
whether the application is clear and compiete.
It critical elements (e.g., AG Statement,
regulatory checklists) are missing or
inadequate, then the review period may be
terminated and another draft revision
application may be warranted.

The first step in the review process is for the
Regional State Coordinator to distribute the
draft revision application to Headquarters and
to the Regional reviewers. The Regional and
Headquarters Teams concurrently review the
package. The Headquarters Team members
send their comments to the Regional Liaison
who prepares Team comments to send to the
Region. If the Region does not agree with or
understand Headquarters’ comments, these
differences must be resolved before
consolidated comments are sent to the State.
The Regional State Coordinator compiles these
comments with comments from within the
Region and sends the State aconsolidated
comment letter. A copy of this letter should be
semnt to the appropriate Regional Liaison in
Headquarters' State Programs Branch.
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EXHIBIT 3

Review of Draft Revision Packages

REGION HQ

Reglonal State Coordinator Distributes
Draft Revision Application
HQ Review Team Leader Distributes
Regional Review Begins Revision Appiication to HQ Team
HQ Team Review Bagins
Reglional Reviewer Sends Comments HQ Team Comments to
to Reglonal State Coordinator HQ Team Leader
HQ Team Comments from Team
Leader to Regional State Coordinator

Regional State Coordinator Complies
HQ Comments with Regional
Comments

Regional State Coordinator Sends a
Consolidated Comment Letter to
the State, and a Copy to HQ
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OFFICIAL APPLICATION REVIEW
AND DECISIONMAKING

Addressing EPA's Comments

After a State receives EPA’s comments On its
draft program revision application, it should
begin to address those comments in its official
application. Communication between EPA and
the State during this time is vral to ensure that
the official application review process will go
smoothly and that all comments are addressed
satistactorily in the official application. When
the State submits ts official application, it
should ensure that clean photocopies of the
statutes and regulations that will be
incorporated by reference and the front page of
the cited State statute books and regulation
codes are included. The Office of the Federal
Regsster requires clean copies for codification.
The State should also work with the Office of
the Regional Counsel to provide the legal
crtations for the incorporation of State statutes
and reguiations in the Federal Register notice.

As with the review of the draft application,
Headquarters and the Region will independemly
review the official application. In reviewing the
ofticial application EPA will generally refer to the
comments on the draft application to ensure
that they were satisfactorily addressed. It is
very heiptul for all involved if the State explicitly
responds to each EPA comment. This can be
done by repeating each EPA comment and
either providing the response or referencing
where the response can be found in the
appiication. If there are any issues that are
either not addressed satisfactorily or not
addressed at all, the Region will prepare
consolidated comments to the State and
attempt to resolve the issues with the State.

Exhibit 4 depicts the initial steps in the process
to review the official program revision
application. Comments are tumed into the
Regional State Coordinator for consolidation
and transmittal to the State. As a general rule,
no further comments will be sent after this date
unless significant issues require the attention of
top Office of Solid Waste and Emergency
Response (OSWER) or Office of the General
Counsel (OGC) management. it it is necessary
to send further comments to the State, the

N

review process will likely be delayed.
Significant changes to the State's application
may result in beginning a new review.

EPA will not normally raise new issues dunng
the official application raview. In certain
circumstances, however, EPA may need to
raise a new issue if it overlooked something in
the draft application or f the State added to or
amended the draft application in a manner that
raises questions not previously identffied. In
such a case, the new issues must be resolved
before proceeding to an authonzation
determination.

Making the Tentative Determination

After reviewing the official application and
resolving any outstanding issues, the Region
will make a tenlative determination to approve
or disapprove the program revision. A Federal
Reqister notice is published announcing EPA's
intention either to approve or disapprove the
State’s program revisions (see Model D in
Appendix M). Unlike authorization decisions for
States seeking authorization for the first time,
Headquarters concurrence is not required.
However, there is a ten-day Headquarters
consultation period established in EPA
Delegation 8-7. Dunng this penod the
Headquarters Team wiil review the decision
documents submitted by the Region. The
Assistant Administrator for OSWER and the
General Counsel are informed that the Regional
Office has recommeanded approval or
disapproval of a program rewision application;
howaever, their concurrence is not required.

Rulemaking Options

After making its temative decision to approve or
disapprove an application, the Region will
choose from one of two methods to notity the
public of its decision:

= Standard rulemaking (§271.21(b)(4)); o
«  Immediate final rulemaking (§271.21(%)(3)).

Standard rulemaking involves publishing a
temative rule decision to approve or disapprove
a program revision in the Federal Reqgister. The
public has 30 days in which to comment on
that rule decision. EPA then reviews the public

”
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EXHIBIT 4

Review of Official Program Revision Application

REGION

Reglonal State Coordinator Distributes
Revision Application to HQ Regional
Liaison and Reglonal Team

HQ

Regional Review Begins

HQ Review Team Leader Distributes
Revision Application to HQ Team

HQ Team Review Beging

HQ Team Comments to
HQ Team Leader

Reglonal Comments to Regional State
Coordinator

HQ Team Comments to Regional
State Coordinator

Regional State Coordinator Resocives
Any Remaining issues and Prepares
FB Notice

Regional State Coordinator
Transmits FR Notice to HQ Review
Teamn Leader

Transmit Documents and initiate
Process for Ten-Day AA
Consultation Period

End of Ten-Day AA
Consuitation Period
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PUBLIC PARTICIPATION
iN THE REVSION PROCESS

Unlike a State’s first authorization appfication,
a public comment period is not required prior
to submntat of a revision application.
However, a public comment period is required
by Federal law before EPA approves or
disapproves the proposed revisions.
Therefore, if a State decides to initiate a
public comment period prior to submission of
its proposed changes, EPA must still meet the
Federal requirements for public participation.
In such a case, the public would have two
opportunities to comment on the revisions.

it is the Regions’ responsibility 10:

L] Make sure the notice is published in
appropriate State newspapers

e Armange the 30-day public comment
period

s Send the notice of tentative
determination to persons on the
State's mailing list

comments and responds to them in a final rule
approving or disapproving the revision.

The immediate final rulemaking option is
designed to streamiine the standard rulemaking
procedure. in most cases this approach should
result in only one Federal Reqgister notice
indicating that the State revision is approved (or
disapproved) in 60 days uniess EPA receives
an adverse comment within the 30 day
comment period. However, if an adverse
comment is received, one or more subsequent
Federal Register notices will be needed.

in choosing which option to use, the Region
shouid consider whether the State has a history
of little or no public interest in previous
authorization decisions and whether the
authorization process is expected to go
smoothly. if so, EPA will probably choose to
empioy the immediate final approach. For
exampie, if N0 comments were received on the
State's initial application for base program
authorization or on recent pProgram revisions,
then subsequent revisions would ordinarily be

processed using the immediate final rulemaking
process.

in circumstances where the process is
expected to be more complex or controversial,
the Agency is more likely to use the standard
rulemaking procedure. For exampie, it a State
submnted a program revision application for a
large number of changes at the same time and
the Agency expects the revision to generate
public interest (e.q., there is a history of public
comments on authorization decisions affecting
the State), EPA would follow standard
rulemaking procedures. Also, il the Agency
were planning to disapprove a State program
revision it would use standard rulemaking
procedures since more public comment would
prabably result.

Processing the Tentative
Determination

After the Region determines the appropnate
process to use, the Regionat State Coordinator
should prepare the following documents and
transmit them to the Headquarters Review
Team Leader:

. Transmittal memo;

s Federal Register Typesetting Request (SF
2340-15); and

] Federal Reqister notice.

If the program revision is to be codified, the FR
notice must contain the appropnate legal
citations for incorporation by reterence (see
Appendix M to select the correct model notice).
it the revision wiill not be codified at the ime ot
authorization, the notice should include a list of
Federal citations and the analogous State
citations covered by the revision application. In
addition, if the program revision is to be
codified, the Region must aiso prepare:

s Letter to the Office of the Federal Register
requesting incorporation by reterence; and

s Clean photocopies of State statutes and
reguiations (if not previously submitted).

During the ten-day comment penod, the
Headquarters Team will review the transmittal

S

4-6



memorandum and Federal Register notice.
Note that this transmmtal memo is less formal
than the Action Memo which is used for
authorization decisions on base applications for
unauthorized States since Assistant
Administrator and General Counsel
concurrence is not required. The transmittal
memo does not need to provide for
Headquarters signatures; instead it should
merely request appropriate consultation prior to
publishing the decision.

At the end of the consultation period, the
Headquarters Regional Liaison will submit to
the Office of the Federal Register the Federal
Regqister notice for publication. Headquarters
will also submit the letter requesting
incorporation by reference and photocopies of
State statutes and regulations. if, however,
Headquarters disagrees with the Regional
decision, the Assistant Administrator for
OSWER must prepare a written response to the
Regional Administrator within the ten-day
consultation period. If there is still
disagreement, more time will be provided for
consideration prior to publishing the notice.

Making the Final Determination

Immediate Final Rulemaking. Exhibit 5
ilustrates the immediate final rulemaking
process. The Region will publish the Federal
Register (see Appendix M) and newspaper
notices announcing the tentative decision and
initiating public comment periods. If no adverse
comments are received on the notice, the
revision will become effective on the sixtieth day

after the Federal Reqister notice was published.

Adverse Comments. |f EPA receives one or
more adverse public comments, the Regional
Administrator must notify the State that such
comment has been received. If the immediate
tinal rule is to be withdrawn or otherwise
changed, the Regional Administrator should
also notify Headquarters immediately. A
subsequent Federal Register notice must
appear before the immediate final rule eftective
date, otherwise codification will occur
automatically. The Regional Administrator has
the following four options when responding to
adverse comments:

Chapter Four - The Program Revision Process

1. If the Regtonal Administrator disagrees

with the public comments, he or she may
publish a second Federal Reqister notice
pnor to the effective date of the decision.
This notice will identdy the issues raised,
respond to the comments and affirm that
the immediate final rule will take effect as
scheduled.

2. It the Regional Administrator agrees with

the public comments and decides to
reverse the decision, he or she may
publish a final rule before the effective
date of this decision, reflecting the
reasoning for this changed postion.

3. If the Regional Administrator agrees with

the comments and decides to reverse his
or her decision but believes the change in
position warrants a new round of public
comment, he or she may withdraw the
immediate final rule prior to tts effective
date and simultaneously announce his or
her new decision. The new decision may
ether be a proposal (under the standard
rulemaking process) or an immediate final
rule.

4. If the comments raise issues that the

Regronal Administrator cannot resolve
before the eftective date of the immediate
final rule, he or she must withdraw the rule
before it takes eftact. If time allows, the
withdrawal notice should provide a spectfic
discussion regarding reasons for the
withdrawal and what State changes may
be required, # any. At a later date, the
Regional Administrator may publish a
proposed (or immediate final) rule which
provides for a new comment penod. This
option assures that EPA will have whatever
amount of time s necessary to consider all
comments fully.

Whenever a second Federal Register notice s
required, the Regional Administrator will forward
the notice to the Headquarters Regional Team
Leader (see Model F in Appendix M). In an
abbreviated consuftation period of five work
days, Headquarters will ensure that the
necessary consultation is provided and that the
Federal Register notice is published. In some
cases, a commenter may submit a comment
which causes EPA to reconsider its postion on
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EXHIBIT §

Decisionmaking Procedures: Program Revision Authorization

Immediate Final Rulemaking

REGION HQ

Mall Notice to Newspapars
and Mailing List

Publish FR Notice Initiating

Public Commaent Period
¥
Prepare Response to Comments at
eond of Public Comment Period*
Transmit New Decision FR Notice
to Review Team Leader*
Revision Effective; Publish New Decislon and/or
Put Documents In Authorization File Withdraw EB Notice*

* Only in the evant that adverse comments are received.



an issue. If the Regional Administrator and
Headquarters cannot reach agreement on the
issue, then the Reglonal Administrator may take
Headquarters’ position into account, when
making the decision on whether to finalize or
withdraw the rule. However, where the
comment raises a new issue that the Regional
Administrator and Headquarters had not
previously addressed, then the Regional
Administrator should withdraw the rute umntil
such time as the issue is resoived.

Note that if an adverse public comment is not
applicable to the State's revision, EPA does not
have to respond to it in a second Federal
Register notice. For exampie, if the adverse
comment concerned the State’'s land disposal
program whereas the program revision
concerned incineration requirements, a
response to such a comment would not be
necessary. Similarly, EPA would not publish a
response ff a person objected to EPA's decision
but gave no reason. The Regional State
Coordinator should consuit with the Regional
Counsel when it is not clear whether a
response is required.

Standard Rulemaking. The standard
rulemaking procedure requires the Region to
prepare a proposed rule that announces the
availability of the State's program rewvision for
pubhc review and comment, summarizes the
proposed revisions, and discusses EPA's
proposed approval or disapproval of the
revisions (see Model D in Appendix M). The
proposal must provide for a commemnt period of
at least 30 days beginning on the date of
publication in the Federal Reqister (see Exhibit
6). Once Headquarters consuitation is
compiete, the Headquarners Regional Liaison
will submit the Federal Reqister notice (see
Appendix M) for publication.

When the public comment period cioses, the
Region will review the public comments and
develop a response to those comments.
Headquarters will review those responses and
transmit to the Regions any comments & may
have before the Region prepares the final
Federal Register notice. The Regional
Administrator will then transma to the
Headquarters Review Team the Federal
Regqister natice conmaning his approval or
disapproval. Uniess there are issues identified

Chapter Four - The Program Revision Process

in the proposal that remain unresolved,
Headquarters will delver the final notice to the
Federal Reqister for publication. f
Headquarters disagrees with the final Regional
decision, the Assistant Administrator for
OSWER must prepare a written response to the
Regional Administrator wthin the ten work-day
consultation penod.

Revision Disapproval

Whether a State program revision goes through
the immediate final rulemaking process or the
standard rulemaking process, any disappraval
action of a revision shouid:

s Clearly state the reasons for disapproval;

. Discuss the implications of disapproval for
the authorized program;

() Recommend an acceptable altemnative
course of action, and

s Inciude firm, explicit commitments to
specific measures EPA will take to help the
State overcome the problems identified,
and the timeframe for EPA’'S assistance.

The discussion of the specific measures EPA
intends to take in assisting the State shouid
appear in the Regional Administrator's
transmittal memorandum and in the Federal
Register notice announcing EPA’s disapproval.

e A A e
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EXHIBIT 6
Decisionmaking Procedures: Program Revision Authorization

Standard Rulemaking

REGION HQ

Mall Notice to Newspapers
and Maliing List

Publish ER Notice Initiating
Pubilc Comment Period

1

Begin Preparing Final FR Notice at
End of Publlc Comment Period

Transmit Final FR Notice
of Approval/Disapproval to Regional
Liaison

End of Possible Consultation Perlod

:

Revision Final Decision Effsctive
(14 day Delay);
Put Documents in Authortzation Flile




Glossary

Glossary

Action Memorandum - A memorandum prepared by the EPA Regional Office for the purpose of
obtaning signatures from the appropriate concurring EPA Headquarters offices. An action
memorandum typically contains a summary and descnption of the action, a discussion of the issues
and how they were resolved, and a recommendation. (Note: This formal memorandum is needed

only for States seeking authonzation for the first time.)

Administrative Procedures Act (APA) - Procedural standards which ensure that the public i1s
informed about the actions of Federal and State government agencies, and that the public's interests

are properly protected.

Annual State Grant Work Program - An agreement negotiated annually between the State and EPA
Regional Office delineating the work activities to be completed by the State as a condition of the
RCRA grant for that year.

Application Approval Process — The procedure by which authorization applications are reviewed and
determinations made within each Regional Office and Headquarters.

Attorney General's Statement — An element of the authorization application. A statement prepared
by the State Attorney General (or the attomey for the State agencies which have independent legal
counsel) that identifies and interprets State legal authorities, and explains how these authorities are

equivalent to the Federal standards.

Base Program — The RCRA program initially made available for final authorization, reflecting Federal
reguiations as of July 26, 1982

Cluster System - A system EPA established to improve the efficiency of program revision submittals
and to reduce the burden on the States in prepanng program revision applications. Under the cluster
system, States with authonzation are required to modify their programs on an annual basis to adopt
new Federal requirements promuigated during the previous year (see 40 CFR 271.21(e)).

Code of Federal Regulations (CFR) — A codification of final rules published in the Federal Register
by the Executive departments and agencies of the Federal government.

Complete Application - The State's official authorization application that has been determined by
EPA to be compiete, i.e., all necessary componemnts are inctuded.

Draft Application - A preliminary version of the official authorization application.

Federal Register - A document published daily by the Federal government that contains proposed
and final reguistions and notices. Tentative and final authorization decisions are published in the

Federal Reqister.

Final Authorization - Granted to State programs that are equivalent t0 and no less stringent than the
Federal program, and consistent with the Federal program, as well as other State programs. Final
authorization aliows for the implementation of the authorized State’s reguiations in lieu of the Federal
RCRA reguiations in that State.

Hazardous and Solld Waste Amendments of 1984 (HSWA) - Amendments to the Resource
Conservation and Recovery Act.

Headquarters Review Team - An established group of EPA staff representing the consulting

O
5-1



Glossary
.- ]

Headquarters offices (i.e., Office of Solid Waste, Office of General Counsel, and Office of Waste
Programs Enforcement) responsible for reviewing authonzation applications.

Headquarters Review Team Leader — The State Programs Branch Regional liaison responsibie for
coordinating the efforts of the Headquarters Review Team and coordinating the transmtal of a single
set of wrtten review comments to the Region.

HSWA Program or HSWA Provisions - Elements of the Federal RCRA program that are implemented
pursuant to the Hazardous and Solid Waste Amendments of 1984,

Interim Authorization - Granted to State programs that are ‘substantially equivalent® to the Federal
Program (§3006(c) and (g)).

Mémorandum of Agreement (MOA) ~ An element of the authorization application. The MOA provides
for coordination and cooperation between the State Director and the EPA Regional Administrator
regarding the administration and enforcement of the authorized State program.

Modification —- A State's actions to change its statute, rules, or other program elements. The term
‘modification* also means the actual change itsetf.

Non-HSWA or Pre-HSWA Program or Provisions — Elements of the Federal RCRA program that are
implemented pursuant to statutory authonty that predates the 1984 HSWA.

Official Application - The formal State authorization application submitted to EPA by the Govemor.
(Note: A revision application may be submitted by the State Agency Director instead of the Govemnor.)

Pre-Application Statutory Review — An optional EPA review of State statutes prior to the State's
submission of a draft or official application,

Program Description (PD) - An element of the authonzation application. The PD explains the
program the State proposes to administer, together with any forms used to administer the program
under State law.

Program Revision - The process of submitting an application and obtaining EPA review and approval
of State program modifications.

Regional Lisison - The Headquarters Review Team member in the State Programs Branch that is
designated to review and coordinate comments for State applications from a particular Region. The
Regional Liaison should maintain day-to-day contact with the State Coordinator in the Regional Office.

Resource Conservation and Recovery Act of 1976 (RCRA) - RCRA is an amendment to the first
Federal solid waste statste - the Solid Waste Disposal Act of 1965. Reterences to ‘RCRA’ or the
‘statute® include amendments to RCRA.

State Consolidated RCRA Authorization Manual (SCRAM) - A manual that provides background
information on the entire RCRA State authorization program and outiines the authorization process.

State Program Advisories (SPA) - Suppiements to the SCRAM and the RCRA State Authorization
Manual that provide reguiatory checklists and guidance concerning Federal program changes. SPAs
cover a six-month period.

Subtitie C Program - The program outtined in Subtitie C of RCRA, which establishes a system for

controlling hazardous waste from the time it 1s generated until its ultimate disposal in a manner that
protects human health and the environment.

..
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