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UNITED ST ATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, DC IHIO 

3 AUG 1983 
OPPICllOP 

11•ro1teD1swr cou••~ 

MEMORANDUM 

SUBJECT: Cost Recovery lleferrala · 

PROM: Rirk F. Sniff ~a:J ..#. ~-·~t/~ 
Acting Associal" EnfoTcement ~WaS-te 

TO: Regional Counsels, 
Regions I-X 

Recently, you pTovided my office with projec~ions of 
hazardous waste civil referrals to Headquarters through the 
remainder of FY 1983. Included in the projected total of 27 
referrals were 19 coat recovery referrals. Nearly all of 
th••• actions would involve recovery of coata associated 
with immediate r .. ovala. 

On July 27, 1983, we met with the Department of Justice to 
discuss the moat appropriate means for managing these expected 
referrals. In light of our continuing difficulties with coat 
documentation for existing referrals and actions, we agreed to 
two basic rules for handling the anticipated §107 · 
referrals: 

1. OEC-Waste will only accept referrals which include 
appropriate cost documentation. If documentation is 
inadequate, the referrals will be returned to the 
Regions for further development. To assist you in 
assessing the adequacy of your referral, I refer you 
to the draft guidance, "Cost Recovery Actions Under 
CERCLA," which was distributed to the Regional Division 
Directors at their national meeting on May 11 and 12, 
1983, and to the attached document entitled ''Partial 
List of Documents Needed to Support Cost Recovery." I 
strongly ~ecommend that you include copies of the aup• 
porting documents in the referral package. If for 
1ome reason this ia not possible, the referral package 
should clearly identify the specific documents which 
support your claims. Ultimately, this documentation 
will have to be provided to DOJ. If you have questions 
regarding documentation in your specific cases, please 
contact the appropriate Regional coordinator in my 
office. 
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PARTIAL LIST OF DOCUMENTS NEEDED TO SUPPORT COST RECOVERY 

1. Total Payroll expenditures for attorneys, with •upporting 
time cards and time sheets 

2. Total payroll expenditures for technical personnel, 
with supporting time cards and time •beets 

3. Total expenditures for travel for attorneys, with 
supporting authorizations and vouchers. 

4. Total expenditures for travel;for technical personnel, 
with supporting authorizations and vouchers• 

s. For FIT contract expenditures: affidavit by contractor 
describing work done, hours spent, hourly cost, overhead 
calculations and total cost; vouchers from contractor to 
EPA requesting payment; Agency records showing authorization 
for Treasury to pay contractor 

6. For National Lab Contract expenditures: contractor 
summary of samples taken at site and distributed to lab• 
for analysis, individual and total cost of sample analyses, 
contractor overhead costs, name of lab conducting analyses, 
sample numbers, invoice numbers, total costs, copies of 
all invoic~s (types I and II), copies of bills from lab 
to contractor and from contractor to EPA" if •sAS• samples;_ 
affidavit from EPA official verifying contents of contractor 
summary; copy of Agency's authorization for Treasury to 
pay contractor1 vouchers from contractor to Agency 
requesting payment. 

7. For expenditures by Jlegional Lab or ORD (e.g., aerial 
photography): affidavit shoving nature of work and total 
cost, invoic••• record of payment. · 

a. For immediate removals: contractor invoices certified 
by OSCr record of authorization for Treasury to pay 
contractor; daily contractor cost reports (rough and final)J 
daily verification of vork and costs by OSC. 

9. Documentation of expenditures by TAT and any othe~ 
contractors used, expenditures by other agencies, 
expenditures by State under Superfund contract or 
cooperative agreement. 
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UNITED ST A TES ENVIRONMENT AL PROTECTION AGENCY 
WASHINGTON, DC ZHH 

Ofl'P'ICll Ofl' 
llN P'O"CllMlllNT COUNSlllL. 

MEMORANDUM 
.· 

SUBJEC'?: Cost Recovery lef errals 

FROM: Kidr1.~niff . · 
Ac~ociate Enforcement Counsel for Waste 

TO: OEC-W Staff 

On August 3, 1983, I issued a memorandum stating several 
general policies regarding the processing of referrals under 
1107 of CERCLA. Since that time, a number of y..au h~ve raised 
que1ti. ona regarding 'fll1 11e11orand1m. This is intended to provide 
further clarification. 

· 1. The memorandum states that if, for· some reason, 
the.legions have not included copies of supporting documentation 
in the referral.package, the-referral should clearly identify 
the specific documents which support the claims. this 
identification should be in the form of a specific inventory 
of the supporting doeu11enta, indicating the identity, location 
and cuatodian of the documents. A general averment that 
daramtent·ation is "available" will not •uffice. · . · 

2. The memorandum states that DOJ will only file 
those ~oat recovety claims for which there-is adequate docu
mentation. However, there may be cases where those claims 
which can be prosecuted immediately are not .substantial when 
compared with the total potential action. For example, if the 
legion refers a case seeking recovery of $200,000 but can only 
document $8,000, the Headquarters attorney should seriously 
consider declining the referral until further documentation 
is provided. · Thia decision is case-specific. However, aa a 
general guide, you should consider whether the documented case 
is sufficient to stand on its own. Of course, in making your 
recommendation you should also consider other important factors 
such, as the Statute of Limitations, or the need to make a 
prot ecrt ve . f i 1 inz < e. g. 1l'D & proof of claim) • 

I hope this answers some of your questions. If you have 
other questions please feel free to raise them. 
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COST RECOVERY AC'?IONS 

ONDBR '1'111 

COMPREBE?ISIVE ENVIRONMENTAL RESPONSE, 
COMPENSATION, ARD LIABILITY ACT or 1980 

(CERCLA) 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. 0 C 20460 

MEMORANDUM AUG 2 6 1933 

SUBJECT: Guidance on Pursuing Cost Recovery 
Actions Under CERCLA /) 

(\ --- .I"\~ { .... ~ 
FROM: ~~urtney M. Price \.:.~I"· • ~ 

~.~n~l~r Enforcement 

~·e M. Tliomas 
Assistant Administrator for 

Solid Waste and Emergency Response 

TO: Enforcement Counsel 
Regional Administrators 
Regional Counsels 
Associate Enforcement Counsel-Waste Division 
Regional Superfund Coordinators 
Air and Hazardous Substance Division Directors. 
Environmental Services Directors 

I. I?lTRODOCTION 

Section 107 of the Comprehensive Environmental Response. 

Compensation and Liability Act (CERCLA) provides generally that 

past ano present owners ana ope~ators of _a site, and generators 

and transporters who contributed hazardous suhstances to a Rite, 

shall be liable (with certain limitations to be discussed herein) 

for all costs of removal or remedial action undertaken by the U.S. 

government, a State, or any other person, and for damages to or 

loss of natural resources. 

While.it is highly desirable to obtain removal and remedial 

action in the first instance by responsible parties, rather 

than by the Environmental Protection Agency (EPA) or a State, 

there are and will continue to be many cases in which the Agency 

will authorize the use of CP.RCLA funds from the Hazardous Substance 
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Response Trust Fund (the Fund) established by CERCLA for these 

actions, and thereafter attempt to recover those costs from the 

party or parties who are liable under Section 107 of the Act and 

other authorities. 

Due to th~ possibility of coat recovery efforts in any case 

in which CERCLA funds are expended, the observation, documentation 

and preservation of critical facts and response costs is important 

to assure that: 

* 

* 

* 

potential evidence concerning the site !/ and responsible 

parties is noted and documented before response activity 

or the passage of time obscures or eliminates itJ 

physical evidence essential at trial is collected and 

preserved appropriately: and 

auff icient evidence of total costs and claims paid from the 
., 

Fund has been maintained and is available to support recovery 

by the government. 

This memorandum describes essential elements which the 
. - - . 

government will pro~bly be called upon to prove in a cost 

recovery actionJ the assembly and maintenance of a filer some 

examples of appropriate documentation for each element of the 

cause of action1 procedures for processir.9 and negotiating cost 

recovery claims1 and the mechanics of repayment of any recovery to 

the Fund. This guidance must be observed by EPA employees, con-

tractors, and, where appropriat~, employees of State agencies 

working on a site on which CERCLA funds are expended under an 

!/ The word •site' as used herein applies to &ny location where a 
release or spill has occurred, and mayhe used interchangeably with 
•facility• as defined in CERCLA ~101(9). 

8 
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EPA-State cooperative agrr:ement, in every situation in which CERCLA 

funds are expended for site clean up, since each of these sites is 

the subject of a potential cost recovery action. The Off ice of 

Waste Programs Enforcement is preparing an additional cost docu

mentation guidance: please contact Libby Scopino (382-4482) for 

assistance. 

II. ASSEMBLING A COST RECOVERY ACTION 

The assembly of evidence for a cost recovery action begins 

with the first response action taken under Section 104 of CERCLA. 

The filing of a cost recovery action should be presumed: accordingly 

the collection of relevant documentation is important. Generally, 

the government will pursue a cost recovery action when there is a 

solvent responsible party.1/ Where other government action against 

the responsible party is contemplated or pending, such as a judi

cial action under Section 7003 of RCRA or Section 106 of CERCLA to 

compel remedial measures at a site, a cost recovery count under 

Section 107 ·of CERCLA for removal or remedial costs can be added 

to the ongoing litigation. 

The Regional Program off ice has the responsibility of 

collecting and maintaining the documents used as evidence in 

cost recovery actions. In matters which require legal opinions 

(such as the legal right of the Agency to enter a facility) or ·the 

preparation of legal documents, the program office should consult 

with and obtain the assistance of the Regional attorney or the 

appropriate Headquarters attorney. 

2/ . For a discussion of the factors to be considered in determining 
whether to file a cost recovery action, see Part IV.F. 
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III. ELEMENTS OF A COST RECOVERY ACTION 

Under Section 104 of CERCLA, the U.S. or its authorized 

representative may take removal or remedial action at a site 

when, inter alia, any hazardous substance is released or there 

is a substantial threat of such a release into the environment, 

unless EPA determines· that such action will be done properly 

by the owner or operator or by any other responsible party. 

The government may pursue an action under Sl07Ca) fo~ (1) 

costs of removal or remedial action incurred by the U.S. not 

ineonsi•tent with the National Contingency Plan CNCP), or 

(2) claims paid by the Fund for costs of response incurred 

by a state not inconsistent with the NCP, or by other parties 

not inconsistent with the HCP.3/ Section l04(b) also authorizes ... 
the recovery of costs of sampling, analysis, monitoring and 

surveying programs, and certain other costs, including those 

3/ There may also be a claim made by trustees under Section 
!07(a)(~)(c) of CERCLA for damage to or loss of natural resources. 
However, until regulations for assessment of natural resource 
damages or de~truction are promulgated pursuant to Section 30l(c) 
of the Act, claims for such damages will be assessed on a case-by-case 
basis. The best records available on those damages shouln be 
maintained until specific guidance is developed on that subject. 

10 
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for plannin9, legal and engineering services.!/ 

Therefore, to successfully pursue a cost recovery action, EPA 

should be prepared to introduce evidence demonstrating: 

1. release of a hazardous substance or the substantial threat 

of such a release: and 

2. the responsibility of the defendant(s): and 

3(a). removal or remedial actions taken by the o.s. or the 

State which were not inconsistent with the NCP ~/: and/or 

4. the costs of action taken by the o.s., a State, or 

any other person. 

The financial condition of a responsible party is not •n 

essential element of proof of the cause of action.!/ Even so, the 

financial condition of the responsible parties may be considered 

in determining the feasibility of a cost recovery action. 

4/ For a list of costs which are recoverable under CERCLA, see 
Appendix A. 
5/. Although Agency policy is to maintain evidence that its 
response activities are not inconsistent with the NCP, the Agency takes 
the position that the defendant has the burden of proof on this issue. 
6/ While we do not believe that it is necessary to introduce 
evidence that removal and remedial action would not have been 
done properly by the owner or operator of a facility or by any 
other responsible party, it would be prudent to have available 
evidence of efforts by the Agency to obtain private party response 
action at the site. The notice letters forwarded by the Agency 
to potentially responsible parties and their responses are 
examples of such evidence. 

11 
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The chief elements of a cost recovery action and the 

nature of evidence required to sustain them are discussed below. 

A. Evidence of Release or Substantial Threat of Release 
of a Hazardous Substance 

A release of a hazardous substance or the substantial threat 

of such release from a facility must be shown. The term •hazardous 

substance• includes inter alia, any material designated as hazardous 

or toxic under the Clean Water Act, Toxic Substance Control Act, 

or the Clean Air Act or designated as a hazardous waste under RCRA 

Csee 40 CFR 302). The definition should be consulted since it 

does not include every pollutant or contaminant.1/ 

Appropria~e documentation of evidence of a release or sub-

stantial threat of release includes field notes, photographs of 

the .scene, statements from witnesses, statements from owners or 

operators, follow-up narrative reports or memoranda describing the 

scene or observations first hand, samples of air, soil, water or 

leachate discharge and laboratory analyses of the samples. Evidence 

7/ Section 104(a) of the Act authorizes the President (or his 
designe~) to take response action whenever there is a release or 
threat.thereof of a hazardous substance, or. whenever there is a 
release or substantial threat of a release of •any pollutant or 
contaminant which may present an imminent and substantial endanger
ment to· the public health or welfare ••• •. However, Section 107 
refers only to liability of owners, operators, transporters and 
generators for costs incurred in responding to releases or threats 
of releases of •hazardous substances•. It is not clear whether 
those persons may also be liable under 5107 for costs incurred in 
responding to releases or threats of releases of any pollutant or 
contaminant which is not a defined hazardous substance, but which 
may present an imminent and substantial endangerment.. The government 
intends to hold such persons liable for those ¢osts under both secti 
107 of CERCLA and the common law theory of restitution. 

12 
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collected must be sufficient to demonstrate this aspect of the 

case. 

There are three important considerations here. 

First, samples, records of the owner/operator, or other 

evidence sufficient to establish the identity of h~zardous sub

stances involved should be collected. 

Procedures similar or identical to those used by the National 

Enforcement Investigations Center (NEIC) !/ should be followed, as 

should the requirements of Section 104Ce)(l)(B), which provides 

for furnishing a receipt to the owner/operator for any samples 

taken ("anrl a split sample, if requested). Observance of chain-of

custody procedures is necessary to demonstrate at trial that 

samples analyzed as hazardous substances did, in fact, originate 

at the site. 

Collecting more data and documentation about sites than is . , 

reasonably necessary may increase total response costs to an 

unduly high level and delay clean-up activities and cost recovery. 

The number of samples collected is primarily a matter within ~he 

judgment of the Regional and Headquarters Superfund Of~ices, an~ 

will necessarily depend to a great extent on the site and the 

affeeted·areas of the environment. These Offices should consult 

with the Regional Counsel prior to collecting samples. However, 

the Agency should generally collect only enough samples to determine 

Cl> that a hazardous substance is present on the site1 (2) that a 

8/ NEIC Policies and Procedures Manual, May, 1978 (rev., Dec. 
T9al), EPA Document 'No. 330-9-78-001-R. 
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release of the hazardous substance is substantially threatened or 

has occurred: and (3) what response is appropriate. Only unusual 

circumstancos (e.g., to satisfy doubts over validity of previo~s 

samples, to determine whether concentrations of hazardous substances 

are increasing, etc.) would justify incurring significant additional 

costs for any additional sampling and analysis. 

Samples should be taken in accordance with EPA-approved 

protocols and procedures developed by NEIC and contained in its 

Policies and Procedures Manual referred to above or similar 

procedures. 

Second, collection of this evidence should begin immediately 

upon the start of any investigation into whether some response 

activity (including sampling and surveying) may b~ needed at the 

site in response to a release or threat of release. Passage of 

time or deliberate interference by other parties may literally 

destroy the evidence. Similarly, a long delay between the initial 

observation and the trial, or the initial observation and.the 

recordation of th•t observation, will make testimony by witnesses 

about the site more difficult. Phot09raphs of the scene before, 

during and after the response action are frequently helpful in 

preparing witnesses to testify,_ and in providing a visual record 

to the Court of conditions that prompted the response activity. 

Field notebooks and the results of laboratory analysis are 

critical in sh~wing the conditions that existed at the site and 

establishing a potential link to the defendant. Sampling and 

analysis should be conducted with particular condern for accuracy, 

14 
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detai l, completeness and quality, since these documents are likel~' 

to be subject to close scrutiny by responsible parties and the 

court. The NEIC has developed inspection and analysis procedures 

to assure high quality evidence and documentation for trial. 

Observance of NEIC proce~ures assures a consistently high quality 

of evidence, and should be followed by EPA employees, other federal 

agencies, contractor~, and State agencies which have entered into 

an EPA cooperative agreement for response using CERCLA funds. 

Third, for ease of assembling the case and presenting it for 

trial, the following people should be identified ·by name, relevant 

qualifications or connection to the case, and information about 

how to contact them in the future: 1) p~rsons who participated 

in t~e site inspection, sampling, analysis or pho~ography; 2) 

persons who may have historic or current information from personal 

observation, 3) people who gave or refused to give statements. 

B. Evidence of Responsibility of Defendant(~) 

In most cases, the liability of defendants will be demonstrated 

by establishing the elements in subsections Cl)-C4) of ~107(a). 

EPA personnel have a variety of techniques to gather evidence 

connecting the hazardous substance with the potentially responsible 

party or parties. For example, a deed or lease evidences the 

responsibility of owner or operator of the site. Less formal 

evidence can also be helpful in tracing rcsponsiblity. The operator's 

presence at the site over a period of time will usually be noted 

by employees, neighbors, law enforcement officers, competitors or 

others close to or interested in such activities •. Those observations 

should be recorded ~n signed statements or affidavits. In addition, 

15 
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the activities of operators of a site may require a license or 

permit under State or local laws and regulations. The appropriate 

agencies should be consulted to determine whether they ha,1e any 

record of activities by an operator of the site. 

The problem of linking a transporter or generator of a hazardous 
,. 

substance to a site is frequently a more difficult undertaking. 

The following detection sources may prove fruitful. Often, operators, 

generators, and transporters have records of business transactions. 

Drums located on-site may bear labels or markings with the name of 

a 9enerator1 these drums or labels should be preserved,· if possible,

or photographed, and th~ photographs laheled for identification 

and future use as possible evidence. Under certain circumstances 

the case development team may decide to p-.rfortll a ch•mical analysis 

of the waste to assist in establishing the similarity between the 

wastes and a particular company's process.!/ (Information regarding 

parties and sites may also be obtained by use of letters issued 

under authority of RCRA Section 3007 and CERCLA Section 104(e)). 

Again, local residents, law enforcement officials or compe

titors may be sources of information on transporters of material 

to the site or in the general vicinity. Employees or former 

employees of a generator or transporter may he willing to discuss 

the disposal practices of their employers, and if so, signed 

statements or affidavits, if possible, should be obtained from 

them. 

9/ Information on the composition of waste streams associated 
w!th various industrial processe~ may be obtaine9 from the Hazardous 
and Industrial Waste Division CWB-565), Office of Solid Waste, U.S. 
Environmental Protection A9ency, 401 M Street, s.w., Washington, D.C. 
20460. ' 
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C. Evidence That Removal or Remedial Action Taken By the U.S. or 
State Is Not Inconsistent With The National Contingency Plan 

Pursuant to Section 104 of CERCLA, after information is 

gathered that a release has occurred or is threatened, a variety 

of actions may be taken by.EPA or a State. Among those actions 

are: 

(i) Investigations, monitoring, surveys, testing and other 

information gathering· as may he necessary and appropriate to identify 

the existence and extent of the release or threat thereof, the 

amount, source and n~ture of the hazardous substances, and the 

extent of danger to public health, welfare or the environment. In 

addition, such planning, legal, fisc,1, economic, en9ineerin9, 

architectural and other studies or investigations may be undertaken 

as necessary and appropriate to plan and direct response action: 

(ii) •Removal actions•, as the term is defined in Section 

101(23) of CERCLA, and which includes, without limita~ion, security 

fencing, provision of alternative temporary ·water supplies, ann 

temporary evacuation and housing of threatened in~ividuals. In 

addition, EPA may take•such other action as may be necessary 

to prevent, minimize or mitigate damage to public health, welfare 

or the environment, such as removal of materials, temporary diking 

and other easily accompl1shed actions1 and 

Ciii) •Remedial actions", as the term is defined in Section 

101(24) of CERCLA, including installation of a clay cover, dred9in9 

or excavations, collection of leachate and runoff, on-site storage, 

tr~atment or incineration, provision of alternative water supply 

and clean-up of released hazardous substances. Subject to some 

restrictions, it may also include permanent relocation of residents 

arid business and community facilities, and off-site tra~sportation, 

17 
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storage, treatment or disposal of hazardous substances. 

In a cost recovery action, two factors are important in the 

development and preservation of evidence regarding the appropriate-

ness of the action taken by EPA or the state. These factors are: 

A. The action was not outside what CERCLA allows. 

B. The action taken must be •not inconsistent• with the NCP. 

Therefore, the NCP should be referred to and all persons involved in 

the decision-making process should be familiar with its requirements 

and limitations before decisions regarding actions are made !Q/. 

Those decisions should be documented by notes, memoranda, letters 

and other written recorqs maintained in the appropriate files. 

Under the NCP, remedial actions must also be shown to provide 

a cost-effective response. A cost-effective remedy is one which, 

among the alternatives examined, is least costly ·but technologically 

feasible, reliable and adequately protects public health ana the 

environment. In addition, under the Section 104 (c)(4) balancing 

test, the Agency should document remedial actions to refute any 

claims that the remedy was not cost-effective. Measures of cost

effectiveness includes the protection afforded public health, 

welfare and the environment by the remedy. In •immediate removal• 

actions it will be especially important to document the circumstances 

which justify the need for immediate action. As provided in section 

300.65 of the National Contingency Plan, an immediate removal is 

appropriate when the lead Agency determines that the initiation 

of immediate removal action will prevent or mitigate immediate 

risk of harm to human life or health. 

10/ The National Contingency Plan is published in 40 CFR Part 300, 4' Fed. Reg. 31180 (July 16, 1982). 
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Immediate removals are appropriate in such situations as: 1) 

human, animal, or food chain exposure to acutely toxic substances; 

2) contamination of a drinking water supply: 3) fire ana/or 

explosion; or 4) similarly acute situations. 

Evidence of the cost-effectiveness of a part;cular remedial 

action may be demonstrated by the following evidence which is 

contained in summary .form in the record of decision: 

• 

• 

• 

studies showing the technical feasibility and probable 

cost of alternative remedial actions on the particular 

site: 

information that shows the degree of risk t'O public health, 

welfare and environment presented by the particular site 

(i.e., population threatened, media a£fected, toxicity of 

the hazardous substance involved,.etc.)1 

other documentation gen~rated in consideration of the 

various factors required by Section 300.68 of the NCP. 

All such evidence should be documented by written studies, 

reports, letters, memoranda, notes, minutes of meetings and any 

other record of the relevant bases for taking a particular remedial 

action. 

o. Proof of Costs of Removal or Remedial Action by the o.s. 
or a State 

Collecting evidence of costs of removal or remedial action 

taken on a site is likely to be a time consuming task. Documents 

must be obtained from a variety of participants in the cleanup 

·activity: agencies, contractors, and others. The success of 
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government cost recovery actions depends upon the use of good 

bookkeeping and record collection techniques. 

Certain costs expended on removal and remedial action are not 

recoverable. For example, no recovery under CERCLA is permitted 

where response costs resulted from application of a FIFRA-registered 

product (see Section 107(i)), or from a Federally-permitted release 

(see Section 107(j)). In borderline cases, it should be assumed 

that removal and remedial action costs are recoverable and records 

developed and maintained with this expectation. 

A variety of mechanisms are available for tracking costs. 

While EPA prefers the uniformity of a single accounting system, 

the particular method of accounting may vary if it ensures accurate 

record keeping and preservation of all costs attributable to a 

particular site. To further this objective, cooperativ~ agree

ments between EPA and a State, or contracts between.EPA and a 

contractor for performance.of response ac~ivity on a site, should 

specifically req'1ire that accounting procedures used by the ::itate 

or contractor be approved by EPA. 

An accounting and expense-tracking system is already in 

place at EPA, and should be followed closely by all EPA personnel, 

contractors and State agency personnel working on CERCLA-funded 

sites. This system generally involves the assignment of a unique 

accounting number to each specific site, and the charging of time, 

material and other expenditures to that account number. The site 

number is assigned by Headquarters based on a request from the 

Regional Office and confirmation of an approved Federal response. 

20 



-1s-

In addition, activity codes have been devised under which different 

activities and phases of site clean-up and remedial action may be 

described. Questions regarding the specifics of these accounting 

procedures should be direc.ted to the Financial Management Center 

in the Offic~ of Emergency and Remedial Response (FTS 382-2208). 

Evidence of the cleanup costs should be preserved and.avail

able for introduction. into evidence. '!'his could include such 

documentation as receipts for money paid for goods or services; 

cancelled checks; contracts and any amendments thereof; purchase 

orders; invoices; records of time spent, where the claim includes 

the· value of such t~me; travel records and vouchers; and records 

of all correspondence or other communication regarding the actual 

costs, as well as progress reports on the work performed. The 

names, addresses and telephone numbers of all persons maintaining 

the regular business records of contractors, agencies or persons 

outside EPA should also be maintained for ready reference. l,!/ 

11/ The Emergency Response Division of the Office of Solid Waste 
and Emergency Response of EPA is developing a field manual entitled 
•cost Control Managemen~ for Superfund Removal• for iJDJDediate and 
planned removal actions. This manual presents a management system 
for On-Scene Coordinators for controlling, verifying, and documenting 
all costs incurred in a removal action. 
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IV. PROCEDURAL ISSUES 

A. Timing of the Cost Recovery Proceeding 

While the Off ice of Waste Programs Enforcement will work with 

the Regional Program Office in setting priorities for cost recovery, 

the following basic timing guidelines are offered. Cost recovery 

actions for expenses incurred in immediate or planned removals 

will normally not be initiated until after such response activity 

has been completed, since the time required for those activities 

is relatively short. However, a cost recovery action need not be 

delayed where the Agency establishes a multiphase response action 

Ce.9., surface clean up, groundwater clean up). A cost recovery 

action can begin before completion of the last phase of response 

activity for costs expended to data al)d also for calculable future 

costs. 

Where one stage of cleanup follows another in fairly rapid suc

cession, cost recovery actions should be initiated after the cl~anup 

is fully completed. In situations where there are substanti~l delays 

between phases, however, the Agency may decide to commence a recovery 

action at an intermediate stage. In these instances, negotiations 

regarding recovery of expenditures may be combined with "discussions 

with responsibile parties over prospective cleanup activities. 

Generally, an action will not be filed for recovery of a remedial 

investigation/feasibility study or the cost of design prior to the 

filing of an action for recovery of construction costs. 
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B. Statute of Limitations 

CERCLA does not contain a time limitation provision within 

which a cost recovery action must be brought. In the absence of 

a specific statutory provision, the Federal statute of limitation 

would apply. There is some doubt at this time as to precisely 

which limitation period will be applied to a cost recovery action. 

Limitations for actions brought by the United States for money 

damages are contained in 28 USC Section 2415, which distinguishes 

between actions based in tort or in contract. Because cost 

recovery actions are essentially quasi-contractual actions in 

the nature of restitution, a six year statute of limitations if 

any, should apply. However, since it is possible that a court 

may see CERCLA actions arising out of the tortious conduct of 

others, cost recovery actions should be brought within three 

years after the right of action acc?1leS. 

The date the cause of action accrues is also subject 

to debate. In United States v. The Barge Shamrock et al, 635 

F.2d 1108, 1110 (4th Cir., 1980), cert. den. 102 s.ct. 125 Cl98ll, 

the Fourth Circuit held that a cost recovery action under the 

Federal Water Pollution Control Act arising out of an oil spill 

first accrued when the government completed the clea~up operation. 

On the other hand, a defendant might well be expected to argue 

that the cause of action accrues at the tim~ funds are first 

expended on the site. In order to avoid argument on this point, 
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and to eliminate a potential bar to recovery, the Agency should 

attempt to commence all cost recovery action within three years of 

the date dollars are first expended. 

c. Extent of Liability of Responsible Parties 

While CERCLA Section 107(a) identifies parties who are 

responsible for the costs of response actions at a site, the 

statute does not expressly set forth the the nature of that 

liability. Language which imposed •strict, joint and several• 

liability on the responsible parties was drapped from earlier 

drafts in the final, compromise bill, and replace~ with a definition. 

in Section 101 of •1iable• or •11ability• which refers to the standard 

of liability which obtains under Section 311 of the Federal Water 

Pollution Control Act. Section 311 is a strict liability stat~te. 

Ci~y of Philadelphia v. Stepan Chem. ~ 544 F. Supp. 1135, 1140. 

n.4 CE.D. Pa. 1982). Moreover, section 311 imposes joint antl 

several liability, o.s. v. M/V Big Sam, 681 F.2d 432,439 (5th Cir.), 

on pet. for reh., 693 r.2d 451 (5th Cir. 1982). 

The position o! EPA is that in appropriate circumstances, joint 

and several liability is applicable under CERCLA. This position is 

supported by reference to section 311, by the legislative history of 

CERCLA 11/, and by Section.107(e)(2) of CERCLA, which provides that 

nothing in CERCLA •shall bar a cause of action that an owner or 

operator or any other person subject to liability under this section ••• 

has or would have by reason of subrogation or otherwise against any 

person.• 

12/ 126 Cong. Rec., S.19964 (daily ed. Nov. 24,·19BO)f 
~6 Cong. Rec., B.11707 (daily ed. Dec. 3, 1980). 
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The Department of Justice has interpreted this section as confirm-

ing a defendant's right of contribution against other responsible 

parties, which is only of value·to a defendant who has been 

held jointly and severallv liable 13/. - -
Joint and several liability is traditionally imposed when 

the actions of two or more defendants cause a single, indivisible 

result, (Prosser, Law of Torts, (4th ed. 1971), Sec. 52.) That 

determination may involve factual issues. Therefore, where 

two or more parties in the categories of responsible parties listed 

in Section l07(a) contribute hazardous substances to a facility 

which are being released, threaten to be released, or are contributing 

to the release or threat, the Agency may argue that those parties 

are jointly and severally liable for the costs of respondin9 to 

that release or threat. 

This of course does not foreclose the Agency from entering 

into consent decrees or other appropriate agreements witn multiple 

responsible parties in which they agree to allocate the Agency's 

response costs among :themselves. The Agency is primarily con

cerned with achieving cleanu~ of hazardous sites, preferably by 

private action, and there are ma~y reasons why responsible.parties 

may wish tb share the costs. However, this is primarily a matter 

for the responsible parties, and if they cannot agree among 

themselves on an appropriate allocation of responsibility, EPA 

should proceed with legal actiori on a theory of joint and several 

liability. 

13/ Letter dated De,cember !, l98o, from Alan A. Parker, Assistant 
Attorney General, Office of Legislative Affairs, to Hon. 
James J. Flo~io, 126 Cong. Rec. Hll7ea (daily ed. Dee. 3, 1980). 
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D. The Demand Letter 

The first formal step in the commencement of a cost recovery 

proceeding will be the issuance of a letter of demand from EPA to 

the potentially responsible party or parties for payment of 

costs expended on the site. A demand letter should be sent to 

all parties in a case who have been identified·as potentially 

responsible (i.e., past and present owners/operators of a site 

and generators and transporters who contributed hazardous sub

stances to a site), and should be issued after all response 

activity has been completed, or at the completion of one phase 

of a multi-phase response where the entire process will require 

an extended period of time. 

Before a demand letter is sent, the potential case should 

be analyzed for the elements in part III above, including ident

ification of all potentially responsible parties (including 

responsible individuals in corporations where appropriate) and 

assembly of cost information. At the time the demand letter is 

sent, the Agency should be able to answer reasonable questions 

posed by a recipient of the letter. Regional personnel should 

have referred the case to Headquarters (or recommended against 

an action) and Headquarters staff should have resolved their 

position on a referral so that the Government is prepared to 

file a complaint if the response to the demand letter is unsat

isfactory. 

The letter should be issued where response costs have been 

incurred under CERCLA, regardless of whether a decision has been 
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made to initiate a judicial proceeding for cost recovery. 

The demand letter should contain the following points: 

0 

0 

0 

• 

0 

• 

reference to EPA's authority.to administer CERCLA and 

the Fund established thereunder (or reference to 

acthority to recover costs where the response activities 

for which reimbursement is sought occurred prior to 

C!RCLA): 

the location of the site: 

the presence of a hazardous substance which was re-

leased or threatened to be released: 

in genP.ral terms, the dates and types of response activity 

undertaken by EPA at the site: 

any not~ce given to the recipient prior to or during the 

response activity, allowing the recipient the opportunity 

to undertake the work or pay the expense of response: 

the total cost of the resp~nse activity 14/ broken down int9 

general categories: 

l4/ The amount stated in the demand letter shouid be the total 
obligated by the Agency to be expended on the site, rather than 
the amount shown by Agency records to have been expended on the 
site at the time the letter is prepared. This is to avoid pro~lems 
caused by delays in payment of response costs after a demand letter 
has been forwarded to the responsible party. Even so, available 
records should be assembled as soon as possible. Where it 
is expected that future costs will be paid (e.g., in the 
next phase of response activity), the letter should also 
clearly state that in addition to the sums already obligated 
and spent, the Agency expects to expend additional sums on 
the site for which claim will be made against the responsible 
party. Of course, in a judicial proceeding in the cost 
recovery action, the Agency will be required to prove the 
actual amounts spent from tre Fund. 
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a general statement that the Agency believes that the 

recipient is a responsible party and liable ·for the sum 

set forthr 

a demand for paymentr 

a statement that the recipient of the letter should contact 

EPA within a specified period <normally thirty days) to 

discuss the account and the recipient's liability therefor: 

a warning that if recipient fails to contact the Agency 

within the specified time, a suit may be filed in the 

appropriate U.S. District Court for recovery of the 

claimr and 

the name,· 4ddr••• and telephone number of a representative 

of the Agency who the recipient should contact. A sample 

demand letter ia attached to this memorandum as Appendix B. 

~he primary responsibility for preparation of the demand 

letter will be in the Regional Program Office. The Regional 

Program Office should consult with the representatives from 

OWPE, Regional Cour.sel,' and Office of Enforcement Counsel-Waste. 

~he deNlnd letter will be sent through the Off ice of Waste Programs 

Enforcement for the signatur@ of the Director of OWPE unless 

that requirement is specifically waived. If a case is referred 

to DOJ, the DOJ case attorney should sign the demand letter. 

E. Procedure In Event of Response From Potential Defendant 

In many cases, the recipients of demand letters will contact 

the Agency and exprgss interest in discussing their status as a 

responsible party. The Agency encourages such negotiations. 
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CERCLA money is limited; Agency cleanup activities deplete the 

fund and money must be recovered from the parties responsible 

for the release or threat of release. Therefore cost recovery 

through negotiation or litigation is necessary to clean up the 

greatest number of sites. Cost recovery should involve the 

coordinated efforts of knowledgeable legal and technical personnel 

at both the Regional and Headquarters offices as explained below. 

l. Negotiating Teams and Procedures 

Upon receipt of a response to the demand letter from a 

potentially responsible party, the contact person named in the 

demand letter will notify the Associate Enforcement Counsel f.or 

Waste, the Regional Counsel, the Director of OWPE and the Regional 

Superfund office. Each of those offices will, upon notification, 

identify the person who will represent it on the negotiating 

t~am. (The Department of-Justice may participate in cases which 

are likely to result in consent decrees or litigation.) 

The formulation of the Agency's position results from the 

collaboration of the:Team. In some policy decisions the entire 

Team has relevant background to participate in the decision making 

process. However the specialized legal or technical talent on 

the Team should be efficiently used. 

The Team has the responsibility for developing a proposed 

negotiating schedule. The proposed schedule should have the 

concurrence of the Associate Enforcement Counsel for Waste and 

the Director, OWPE in cases of national significance. 
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Some factors which should be considered in the development 

of this schedule are the number of potentially responsible parties 

who will take part in the negotiations: the nature of the potential 

defenses: the amount of available data linking particular parties 

to the site1 the amount of the claim, and other related matters. 

Sufficient time should be allowed for the negotiation process to 

take place, but it is important that a deadline be established as 

a goal for achieving a settlement, and beyond which the negotia

tions will not continue, absent clear indications that a settlement 

is imminent.· ·A reasonable period of time for most negotiations is 

60-90 days, negotiations should not be extended without Headquarters 

approval. A referral should be submitted by the Region and approved 

by Readqu~rters, and a complaint should he prepared and approved 

by the Department of Justice, prior to the conclusion of negotiation 

so that an action may be filed if negotiations are not resolved by 

the deadline. 

a. Case Team Leader. Contemporaneous with the formation of 

t~e Negotiating Team, Regional and Headquarters program managers, 

in consultation with OLEC, will select a program official to serve 

as the Case Team Leader. The Case Team Leader's function will be 

to: 

• focus efforts to develop, in advance of negotiations, the 
Agency's negotiating strategy and position on issues that 
may arise during the course of the case1 

• ensure the coordination of legal and technical staff par
ticipation on the team by scheduling and chairing regular 
case review sessions: and 

• define the Agency's objectives in accordance with applicable 
Agency guidances and policies. 
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0n occasion, the Team may be unable to develop a consensus 

on a cost recovery issue. When this occurs, the Case Team Leader 

will prepare a written explanation of the issue for resolution 

by the appropriate supervisory staff. 

b. Lead Negotiator. Regional Counsel a~d Headquarters Enforce

ment Counsel managers, in consultation with the Director of OWPE, 

will select the lead Agency attorney for the case. 

Although a Regional Counsel attorney will usually be designated 

as the lead Agency attorney, in cases of national significance or 

which may be precedent-setting an attorney from OEC-Waste may be 

selected. The extent of Headquarters involvement will be decided 

on a_ case-by-case basis by the Assistant Administrator for Enforce

ment, (or the Special Counsel for Enforcemen~ until the Assistant 

Administrator position is established). The Department of Justice 

should also be consulted and invited to participate in negotiations 

of cases which are likely to result in a consent decree or litigation, 

particularly in mul tiparty and complex cases·. 

The Team's lead attorney will be responsible for conducting 

cost recovery negotiations. Although the attorney is primarily 

responsible for explaining and defending the Team's position during 

negotiations, he or she may request other Team members' assistance 

in articulating the Team's position to opposing parties. 

At the initial negotiation session, the lead attorney should 

inform opposing parties that while the Team has authority to negotiate, 

any agreements are subj~ct to the approval of Enforcement Counsel and 

OSWER. The opposing parties should also be advised that the Agency 

has established a deadline for settlement. The deadline should be 

disclosed tc t~e responsible parties. After the deadline, the 

Agency will tak~ judicial action. 
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2. Form of Settlement Agreement 

CERCLA allows the Agency several ways the Agency could 

settle a cost recovery action: 

• a consent decree 

• an administrative order 

• a memorandum of agreement • 

However, as a matter of policy, the Agency has decided that a 

consent decree is required in most cases. A forthcoming policy 

will set out the requirements for using consent decrees and another 

one will address administrative orders. 

Again, it should be pointed out that the negotiating Team 

is not authorized to enter into a binding agreement of any type 

with the responsible parties in the absence of specific authori

zation from the Enforcement Counsel and OSWER. Consent decrees 

must also be_ approved by the Department of Justice and the reviewing 

court (after a thirty day public comment period). A.draft of any 

document which is to be the subject of negotiation should, of 

course, be reviewed before commencement of negotiations by appropriate 

supervisors of the ne~otiating Team at the Region and Headquarters, 

and any document which the negotiating Team and their supervisors 

believe to be acceptable for settlement should. be forwarded to the 

Assistant Administrator for Enforcement, the Director of oWPE and 

the.Department of Justice at the earliest possible time to allow for 

adequate review. 

The Agency may allow some settlements in which the responsible 

party agrees to pay the claim in periodic payments where the party 

is unable to pay in a lump sum, or where there is.other legitimate 

reason for delayed payment. Before considering installment payments, 
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however, the Economic Analysis Division of the Office of Policy 

and Resource Management (FTS 382-2764) and the Financial Management 

Division of the Office of Administration CFTS 382-5135) should be 

consulted in order to obtain a review of the financial condition 

of the responsible party and to determine any applicable interest 

charges. 

Payment of cost recovery claims should be made payabl~ to the 

u. s. Environmental Protection Agency and should be mailed to: 

U.S. Environmental Protection Agency 
Accounting Operations Off ice 
P.O. Box 2971 
Washington, D.C. 20013 
Attn: Collection Officer for Superfund 

The check.or other form of payment should specify the name of 

the site at which the activity took place. The l~ad attorney is 

responsible for furnishing copies of judgments, decrees or agreements 

for payment of cost recovery claims as early as possible to Financial 

Reports and Analysis, Room 3617M, o.s. EPA, 401 M Street, Washington, 

D.C. 20460, for establishment of a proper account. 

F. Procedure in Event of No Response to Demand Letter 

If no response is received to the demand letter, a final 

determination must be made of whether the facts of the case justify 

the Agency taking further steps to pursue the· cost recovery claim. 

A decision whether the case should be referred to DOJ should be 

made by the Region as well as s~af f at Headquarters at the time 

the demand letter is drafted. This decision will initially be 

made by the Regional Administrator, based on the recommendation of 

the Regional Superfund Office and the Regional Counsel. 
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Relevant factors to consider include: 

(a) the strength of evidence connecting the potential defen
dant(s); 

(b) the availablility and merit of any defense. Possible 
defenses under Section 107 of CERCLA are generally that 
the release and consequent response action was the result 
of: 

(l) an ·act of God; 

(2) an act of war; or 

(3) an act or omission by an unrelated third party as 
to whom the owner/operator had no contractual relations 
and did not fail to exercise appropriate care against 
the foreseeable acts and omissions of that third party. 

(c) the quality of release, remedy and expenditure documentation 
by the Agency, a state or third party; 

(d) the financial ability of the potential defendant(s) to 
satisfy a judgment for the amount of the claim or to pay 
a substantial portion of the claim in settlement; and 

(e) the statute of limitations. 

"' In considering the ability of the potentially responsible 

party or parties to pay, the Regional Offices should make use of 

the Financial Assessment System, developed by the Economic Analysis 

Division of the Off ice of Policy and Resource Management and 

managed by NEIC, to assess the finapcial condition -of most 

potentially responsible parties. 

The determination of the Regional Administrator to initiate 

a cost recovery action shall be forwarded by a memorandum from 

the Regional Administrator to the Assistant Administrator for 

Enforcement for concurrence in the same manner as the referral of 

other matters for litigation. A decision not to initiate a cost 

recovery action must be reflected in a memorandum to OWPE. An 
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affirmative decision must be made by the Regional Administrator ~ 

!.!.£h case in which CERCLA funds are expended, whether that decision 

be to proceed or not to proceed. This is necessary because of the 

Agency's accountability for management of the Fund. 

After OEC concurs on pursuing the cost recov£ry action, 

OEC refers the case to the Department of Justice, together with 

the names of the appropriate Headquarters and Regional personnel 

who will be involved in the case. If the Department of Justice 

fails to concur, the originating Regional office is advised of such 

non-concurrence, together with the reasons therefor, and recommend

ations as to whether additional information should be provided for 

DOJ's reconsideration. Even though a Region may recommend against 

pursuing a cost recovery action, the Assistant Administrator for 

OSWER may decide on his own· initiative that such an action is 

warranted. This recommendation would then be sent to OEC for 

consideration. 

G. Maintenance and Coordination of Evidence in Event of Referral 

There will inevitably be logistical difficulties in maintaining 

and coordinating the production of the mass of.data, contracts, 

cost records, and other evidence generated in a response activity. 

It is very important to provide for an orderly method of expeditiously 

providing that information during the course of a cost recovery 

action for use during case development, discovery, and trial. 
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Each Agency, office, contractor or other person participating 

in a CERCLA response activity should maintain documents relaten to 

the activity for a period of not less than six (6) years after 

all response activities are finished (consult Appendix C for a 

list of these necessary documents).15/ 

The Agency's Financial Management Division will maintain 

and periodically update the cost expenditure tracking system for 

each site referred to above, so that an itemization of all costs 

attributable to a particular site can be quickly obtained. When 

a determination is made that a case should be referred to the 

Department of Justice for filing (or, if necessary, during the 

time that the demand letter is being prep.red or the case is being 

considered for referral), a request can be made of the persons, 

firms or agencies involved in a response activity for copies of 

its records. At that time, a complete file of all records involved 

in th~ particular case can be compiled and delivered to OOJ, with 

copies of the comple~e file made available to appropriate Regional 

and Headquarters legal and technical personnel. 

15/ The period of six years is necess~ry because of the pos
i'Ibility that the claim may not accrue upon the first expenditure.· 
Additionally the litigation may be protracted: documents must 
be kept for the term of the litigation. 
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v. Note on Purposes and Use of This Memorandum 

The policy and procedures set forth herein, and internal 

office procedures adopted pursuant hereto, are intended solely 

for the guidance of attorneys and other employees of the o.s. 
Environmental Protection Agency. They are not intended to·nor 

do they constitute rule-making by the Agency, and may not be 

relied upon to create a right or benefit, substantive or pro

cedural, enforceable at law or in equity, by any person. The 

Agency may take any action at variance with the policies or 

procedures contained in this memorandum, or which are not in 

compliance with internal office procedures that may be adopted 

pursuant to these materials. 

We trust that this memorandum generally covers the subject 

of procedures to be involved in cost ·recovery actions under 

CERCLA, but if you have any questions or problems involving this 

subject matter, plea~e call Russell B. Selman, Office of Legal 

and Enforcement Policy, at FTS 426-7503. 
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Costs Recoverable Under CERCLA 

In order to identify records which must be developed and 

maintained for a cost recovery action, it is essential to.know 

those costs which may be recovered from a responsible party. 

Various sections of CEBCLA provide for recovery of certain elements 

of costs expended for site clean-up. We have attempted below to 

compile a list of those costs which are recoverable, and the 

sections of CERCLA which authorize recovery of those costs. 

This list is very general and not exclusive. 

The listed costs are in general categories, using language 

directly from CERCLA, and a determination will necessarily have 

to be made in each case whether a particular expenditure is 

within the categories of recoverable costs. In this regard, EPA's 

position is that the intent of Congress was to authorize recovery 

of all costs directly related to clean-up of a site, and therefore 

the costs should be broadly construed to fall within these cate-

gories. 

Cost 

1. Investigations, monitoring, surveys, 
testing, and other information-gathering 
necessary or appropriate to identify the 
existence and extent of the release or 
threat thereof, the source and nature 
of the hazardous substances, pollutants 
or contaminants involved, and the extent 
of danger to the public health, welfare 
or the environment. 

2. Planning, legal, fiscal, economic 
engineering, architectural, and 
other studies or investigations 
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necessary or appropriate to plan 
and direct response actions. 

3. Planning, legal, fiscal. economic, 
engineering, architectural and 
other services necessary to recover 
the cost of response actions. 

same 

4. Planning, legal, fiscal, economic, 
engineering, architectural and 

same 

other services ne·cessary to enforce 
the provisions of the Act (CERCLA). 
(This could include costs incurred 
in prosecuting an immiment endanger
ment actio~ under Sl06). 

S. All costs of (A) removal and (B) 
remedial action incurred by the o.s. 
Government or a State not inconsis
tent with the NCP. Actions for which 
such costs may be incurred are· 

(A) Removal Actions (§101(23)): 

(1) the clean-up or removal of 
released hazardous substances 
from the environment: 

(2) such actions as may be 
necessary taken in the event 
of the threat of release of 
hazardous substances into the 
environment: 

(3) such actions as may be necessary 
to monitor, assess or evaluate 
the release or threat of release: 

(4) the disposal of removed material: 

(5) such other actions as may be 
necessary to prevent, minimize or 
mitigate damage to public health, 
welfare or the environment which 
may otherwise result from a 
release: 

Sl07(a) (4) CA) 

(6) a~y monitoring to assure actions performed 
by other parties adquately protect public 
health, welfare and the environment, and 
meet EPA criteria: 
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<?> specific examples contained in 
~101(23) (without limitation): 

a. security fencing or other 
measures to limit access: 

b. provision of alternative 
water supplies: 

. 
c. temporary evacuation and housing 

of ~hreatened individuals 

d. action taken under Sl04Cb) of 
CERCLA: 

e. any emergency assistance provided 
under the Disaster Relief Act of 
1974. 

(B) Remedial Actions (5101(24)): 

Cl) kctions consistent with permanent 
remedy taken instead of or in 
addition to removal actions, to 
prevent or minimize the release 
of hazardous substances into the 
environment so that they do not 
migrate to cause substantial danger 
to present or future puhlic health, 
welfare or the environment. 

C2) Specific examples contained in ~101(24) (without 
limitation): 

(a) storage: 

(b) confinement 

(c) perimeter protection using 
dikes, trenches or ditches: 

(d) clay cover1 

(e) neutralizati~n: 

Cf) cleanup of released hazardous 
substances or contaminated 
materials: 

(g) recycling or reuse1 
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(h) diversion: 

(il destruction: 

(j) segregation of reactive wastes 

Ck) dredging or excavation: 

(1) repair or replacement of 
leaking containers: 

(m) collection of leachate and runoff: 

(n) on-site treatment or incineration: 

(o) provision of alternative water 
supplies: 

(p) any monitoring reasonably required 
to assure that such actions protect 
public health, welfare and the 
environment1 

(q) ·costs of permanent relocation of 
residents, businesses and community 
facilities (where relocation, alone 
or in combination with other factors, 
is more cost-effective than and 
environmentally preferably to trans
_portation, storage, treatment or 
:disposal off-site of the hazardous 
substances). 

(3) Remenial actions do ~ include: 

{a) off-site transportation of hazardous 
·substances1 

(b) off-site storage, treatment or 
disposal of hazardous substances: 

unless it is determined that such actions are 
(A) more cost-effective than other remedial 
actions1 (B) will create new capacity to manage 
(in compliance with Subtitle C of RCRA) hazardous 
substances in addition to those at the affected 
site: or (C) are necessary to protect public 
health:-welfare or the environment from a present 
or potential risk which may be created by further 
exposure to the continued pr~sence of the 
hazardous substances. 
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6. Any other necessary costs of response Sl07(a)(4)(B) 
incurred by any other person consis-
tent with the NCP. •Response• actions 
include both •removal• and •remedial" 
actions (~101(25). CSee list of 
removal and remedial actions above.) 

7. Damages for injury to, destruction of, .Sl07(a}(4}(C) 
or loss of natural resources, including 
the reasonable cost of ass~ssing such 
injury destruction or loss. (See note, 
below) 

•Natural resources• include (Sl01(16)): 

Ca) land: 

(b) fish; 

Cc) wildlife: 

Cd> bicta7 

Ce>- air: 

Cf) water1 

(g) groundwater: 

Ch) drinking water supplies:. 

Ci) other such resources belonging 
to, managed by, held in trust 
by, appertaining to, or otherwise 
controlled by the United States, 
any state or local government, or 
any foreign government (includes 
resources of the Fishery Conser
vation and Management Act of 1976). 

NOTE: CERCLA S30l(c) provides for the promulgation of regulations 
not later than two years after enactment of the Act for the 
assessment of damages for injury to destruction of or loss of 
natural resources resulting from a release of a hazardous 
suhstance. See footnote 3 in the Memorandum for further 

-explanation on recovery of these damages. 

42 



XYZ Corp. 

Appendix B 

(Model Demand Letter) 

Someplace, State 00000 

Re: Name, location of site 

Dear Sir or Madam: 

On or about , 198 , there were 
releases and threatened releases into the environment of 
hazardous substances [and poilutants and contaminants) from 
the facility located at or about • 
[In addition, there were releases and threatened releases of 
pollutants and contaminants that may present an imminent and 
substantial danger to the public health or welfare.] 

[On or about , 19~, EPA gave [oral) notice 
to you [which was confirmed) by leeter of 
-------~~~~--' 19 __ , advising you regarding the referenced 
faci.lity and that you are a party who may be liable for money 
expended by the government to take corrective action at the 
facility. EPA offered you the· opportunity to ctisc~ss with EPA 
your voluntarily taking action necessary to abate any releases 
or threats of releases of hazardous substances [and polluants 
and contaminants] from the facility. You did not undertake 
the necessary actions.] 

In accordance with the Comprehensive Environmental 
Response, Compensation and Liability Act (CERCLA), 42 u.s.c. 
§9601 ~ seg., [and other authorities (insert wher~ pre CERCLA 
or non CERCLA expenditures)) the [State of . , pursuant 
to an agreement with and funding by the (insert if State lead)] 
United States Environmental Protection Agency (EPA undertook 
response action using funds provided for such actions. The 
action began on or about and continued to on 
or about • EPA's response action entailed 
the (describe generally what was done). 

The cost of the response action [performed) [caused 
to be performed by EPA at the facility] (was] (is currently] 
approximately $ • (Insert the amount obligated 
by the Agency to be expended on the site, not the amount 
actually expended according to Agency records.) [The Agency 
anticipates expending additional funds in the future under 
authority of CERCLA for additional response activity which the 
Agency deems appropriate to be performed at the site.] EnclosP.d 
is a statement summarizing the expenditures to date. 
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Information available to EPA indicates among oth~r 
things that you (choose one or more, of the bracketed clauses 
as appropriate: ) [are/were at the time of the response 
action the owner/operator of the facility) [were the owner/ 
operator of the facility at the time of disposal of hazardous 
substances at the facility] [did, by contract, agreement or 
otherwise, arrange for disposal or treatment, or arranged for 
transport for disposal or treatment of hazardous substances 
[and pollutants and contaminantsJat the facility [accepted 
hazardous substances [and pollutants and contaminants) for 
transport to the facility which was selected by you). Pursuant 
to the provisions of Section 107(a) of CERCLA [and other author
ities (insert where pollutants or contaminants involved and 
where other law involved)], we believe that you are liable for 
the payment of all costs expended on the site to thP- Hazardous 
Substance Response Trust Fund established pursuant to Section 
22l of CERCLA, which is administered by EPA. 

-We hereby request that you (or a group of parties 
potentially responsible for the site] make restitution by pay
ment of the herein stated amount plus interP.st [together with 
any sums hereafter expended by the Agency on the site pursuant 
to authority of CERCLA]. [The names of other potentially 
responsible parties receiving this request for payment are 
enclosed with this letter to facilitate organization among 
the identified parties concerning payment.] If· you (or an 
organized group o~ potentially r•sponsible parties) desire to 
discuss your liability with EPA, please contact the person 
named below in writing not later than thirty (30) days after 
th~ date Of this letter. We will Otherwise assume.that yoµ 
have declined to reimburse the Fund for the site expenriitures 
and will subsequently pursue civil litigation against you. 

Contact Person: 

[Name] 
[Title] 
[Address] 

cc:: Enforcement Counsel 
Regional Counsel 
State Agency 

Sincerely, 
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'?'he follo.ting pages ccnstitute a search guide that may be used by the . 
Regional enforcement program in gathering doo.lnentation to support a cost 

rem'Jety actiai. '!'he search guide fcmmt is a chart with four coluans, headed 

as follows: •I>'X'inwnt•, •ar:i~inator", •EPA Contact• and •aegional File 

IDCatiai•.* All of the doam!nts listed will pz:cbably not be available in all 

cases, nar will each one necessarily enhance the body of evidence in evety case. 

It 111Jst be decided en a ease by~ basis exactly which pieces of docuaentaticn 

should be used as supporting evidence. '!'he search guide was wnt to be an 

exhausti"9 list of doc\lnents that shculd be ccnsidered. It is suggested that 

_the_ perscns ccnducting the file aearch for supporting doo1Pntation pull out 

each doo-nt ai the list if it is available. It can be decided at a later timl 

Viic:h of the doo._,ts are useful as evidence given the facts of the _particular 

caae. 

Please note that the eearch guide covers only dOCl.ll9nts that·wauld be 

useful ~n supporting the first three elements of proof discusaed in this 

guidance: proof of the release,. link between the party and the site and 

consistency with the NCP~ Cost doo,,.ntaticn will be the subject of another 

guidanc:e doalllent that is currently under develq:nent. 

* The fourth col1.111n, •RegiaMtl File IDCatiCln•, has meani~ only if the Rli;iCln 
uses the filing system described in Appendix E. 
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I. Evidence of a Release ot· the 'ltueat of a Release 

Dx:unent Odginato1· D>A Olntact Pt'Obable Pile l.llcation* 

• Notification Re00td • OW..t:/~1·at.ot· • National Reaponse • NCR (see page 21, 11, 
put·suant to Sec. of facility Omtet· (MIC) bullet 11) 
lOJ(a) of COCIA • Gcw't. off lclals 

teapandil'Q to the 
pit>bl• ( lt>Cal, 
State er Fede1·al) 

• tl>tlflcatlon Aaootd • owne1/ope1·at01· of • D>A-Reglaw • Remedial Respooae1 
pu1·suant to Sec. lOl(c) facility • D>A-HO-Hazatdaua Dlacove1y/Haza1t2 
of CEIOA • Apptqn·iate Fed. Site Ccnt1ol Dlvlslon Ranking Flle/Ragiaw/ 

• Recold of notification off lcials • a>A-Regim, me ~ 
of EPA-IQ-Bnetgency • EPA-R.A. • me 
Response Division, • EPA-HO-Dl81gency • EPA-IQ-Emngency Rlsponse 
EPA Regional Rtsponsible Division Divlaloo Alm>val Re8pCl'lae 
1'talniatrato1: or rue 
othe1· EPA official 

• Cmpliance • Fedet·al/State • EPA-A!glm, CEICLA • a.edial Responses 
Jnvestiga~lon lnvestigatot· b\f ./<D1>1lance Discovety/Hazard 
Repent pu1-suant to Ploject Managet· Ranking File 
section 104(e) of • State b\fot-cement/ 
CERCLA OJll>l lanoe Agency 

• Other OJll>liance • hde1·al/State • EPA-Region, Apptop. • Remedial Responses 
. Invastigat loo 01· lnvestigato1· Dlf ./OJlt>l!ance Disoove1y,1Haza1d 

Inspection/Audit Section Ranking File 
Pspo1:ts pu1-suant. • State Fnfotcaaant/ 
to atatutOly <DIJllanoe 1tgency 
authol·i ty (e.g. , 
sec. 3013 of RCRA) 

*Olless othe1wiae noted, this assunes the docunents ate located ln the Regional f Hes 
and asames the Regions ate using the file st1uctu1e outlined in Appendix E. 
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1. EVidence of a release oi· the 'ltaeat of a Release (contl....ad) 

l):X:Ulent 

• Note.a ftan phone 
ca Us, conespondence, 
photogt·aphs, oi· othe1· 
fotm of i·arxbft 01· 
incidental obse1vat ion 

• Signed witness state
ments (desc1·ibing the 
conditions leadi~ 
up to the te lease 
and the telease) 

• <kJV't. Offlclala 
(IDCal, State, 
fedetal) 

• PUbllc 

• owne1'/q>e1ato1· 
Facility 

• ~loyees or 
OXltractoi'S asaoc. 
v/ facility 

• Federal/State 
.· nveatlptot11 

• tocal Of !iclala 
• PUbllc 

• !PA-Raglm, Dtf ./ 
~l lance Project 
llanflgBt· 

• State D\f ./ 
Cl:Jll>llanoe ligency 

• lkniclpal Gouetnnent 
Offece (e.g.,.P\Jbllc 
Health ot· FOllce Dept.) 

• EPA-Regioo, waste M:jt. 
Division Ptoj. Manage1· 

• State 1tgency 

Ptobable File locatlc.i 

• Aemedial.Responsea 
Discowny/ Haza1d 
Ranking File 

• Remedial Responaea 
Dismue1y/ Hazatd 
Ranking File 
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I. Evidence of a atleaae 01· the '1'hleat of a Release (continued) 

D>cunent c.·iginato1· 0-A O>ntact Plobable File l.Deation 

• Photog1·aph8, d1·awlnga • owne1'/~1~at0l· . or • 0-A-Raglm, waste o Ralnedlal Rasponae I 
depleting site oondi- Brployee of Facility tt;,t. Dlvlsla• JJlagety 01· Disoovety I 
tlona. • EPtc-<:SC/Rasponse 1'tM Ptoject Managet· Hazatd Ranking File 

0 State-osc/Response •State ~ncy 
'nt• 

• RfJ\/FIT O:Jntract0t'8 
• IDCal Officials 
• P\lbllc 

• Maps and photog1·apha • EPA-NEJC • EPA-R!gim, waste • "51edlal Raspooaea 
( including ae1·ial • EPA Dlvhonnental ftjt. Plvislon or lmilgety File 
1rnage1y and ot~1· Photog1·aphlc Inte1·- DlY. se1viats Div. 

ii:. 1en>te sensing ptetation Cente1· - P1oject Manage1· 
00 techniques) Wsnentaa, va. • State lqency 

• nx:unents telating to • owne1'/q>e1·ator of • EPA-Region, waste • anedlal Rasponse1 
the physical la~t the Facility M;Jt. Division or: Di800"9ty/Hazatd 
of the facility (e.g., 'DIV. se1vices Div. Ranking File 
bluept·lnts, plpe loca- Ptoject Manage1· 
tioo dlagi·ams, secu1·ity 0 State Agency 
ptov.isions, RDnitot·lng 
well locatioos, etc.) 

• D:>ali8nts telating ·• o.ner/Opeuator· • EPA-Region, waste • Aeliadial Responses 
to ptooeduies, man- of the Facility ftjt. Div. Ptoject Dlsoovety/llazatd 
agenent pt·act lats used • Btployees of the Managel' Ranking File 
at the facility .. Facility 0 State lqerq 
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1. ~idence of a Release 01· ttw Thleat of a Release· (continued) 

D>cunent · c.·iginatot 

• D>cunents telating to • EPA-me/Resp. Teall 

A 
\0 

test iesults (e.g., flash • State-a;c/Response 
point) andnultl-medla ~ 
envitonnental &a11>llng • Rf>\/FIT Olntt·actot· 
and analysis • Labcx·atoty 

•• D:>cunentatlon of 
infounatlon used 
to determine 
&an1>ling locations, 
f tequency and types 
(watet·, soil, ah·, 
wildlife, leachate, 
hazatdous wastes 
f tan containet'S 

• • &1ma1y chatta 01· 
inte1pt·eti ve tepotta 
1ega1ding the analy
tical data. 

•• Affidavits ptepated 
by field and labot·
ator.y staff inlica
tlng all ptocedutes 
and ptotooola fol
lowed (including 
health and ••faty 
conslde1·ation) 

• F..PAr-OOC/Resp. Ten 
• State-a;c/Re8,P.Ol188 ··-• RfJ\/FIT Cont1·acto1· 
• Labotatoty 

• San9 as above 
• EPA-Regional 'n!ch. 
• Staff 
• State Agency 'AK:h. 

Staff 

• Sarna as above 

EPA O>ntact 

• EPA-Regim, waste 
~t. olvislon/Env. 
Setvlces Division 
Pr.oject Manaiget· 

• EPA-Region, waste 
."'Jt. oivlsion/f)lv. 
Servloes Division 
Project Manager 

• &118 as above 

• Sane as above 

Pl'Obable File 1.Deatlon 

• Remedial Raaponsea 
Dlaoovety/ Haza1d 
Ranking File 

• Remedial lbsponsea 
Disoove1y/ Hazatd 
Ranking File 

• sane as above 

• Samit as above 
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1. Evidence of a Release 01· the Thleat of a Release (continued) 

D:x:unent 

•• D>c\lnenta telatlng ·NE~C 
to Evidence AUdlta 
by Ccntt·actot· 
Evidence AUdlt ,_ .. 
(CFAT) 

•• Qlaln of Olatody 
lk:>c\.llents 

• D>clllents telattng 
to tqx>gt·aphlc, 
hyd1geologlcal, 
ecological 01· 
daqt·aphic 
tnfo11nat loo in 
the vicinity of 
the facility 
(e.g., studies, 
npxta, a1·ticle~, 
field obae1vatloo 
notes) 

• RBglooal Off ice 
Files 

• 0ine1/0pe~ato1· of 
the Paclllty 

• IOCal/State Agencies 
(e.g., Housing 01· 

'ft·anspottatioo Auth
oi·lty, Planning 
CDnlaaloo) 

• Fedet·al Agencies 
(e.g., Weathet· 
Buteau, us;s, 
son Coosetvatlon 
Setvice, t«li\A, oor, 
Al.my 0>1ps of 
D°'glnee1'8, C.oaat 
Q.latd, etc. ) 

• IDCal l lbt·a1·ieea 
• lJJCal Otivet•lties/ 

·0>llegea 
• PUblic 
• Federal/State/IDCal 

Of flclals 01· Investl
gatot• 

• REM/PIT Zone 
Olnt1·acto1· 

• EPA 01· State OSC 

EPA O>nt.act 

• Salm as above 

• EPA-Aagioo, waste 
ft]t. Dlvlsloo 01· 

ftlv. Setvioes Div. 
Ptoject Managa1· 

• State Agency 

Ptobable File IDCation 

• Remedial Responses 
Dlsoove1y/ffaza1d 
Ranking Pile 
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1.· ~idence of a Release 01· the "ltu.eat of a R!lease (continued) 

n>cunent 

•• n>cunentation of 
physical cha1·acte1·-
lstics of each 
geological st1·ata 
thtough fiels 01· 

•• 1»a11entatloo 
of physical 
cha1·acterist lcs 
of ea. geological 
strata through 
field 01· · lab 
testing (e.g., 
peuneabillty, head 
neasu1ementa 

•• Dxunentatloo 
supporting gtound-
wate1· and sur·face 
water flow estimates 
(l·ates and dhections) 

00 D:>cllnentatlon of 
non-d1·Ul ir¥J 
investigative 
techniques 
(e.g., 1eslstlvity 
01· seismic surveys) 

' 00 ~11 logs and desct·lp-
tions of geological 
st1·ata 

<k·lglnatm· EPA O>ntact 

• Sama as above • Same as above 

• Sane as p1evlcus • Saine as prevlcus 
page page 

• Bene as above • Sma as above 

• SanB as above •Sane as.above 

• o>A-OSC/Response • m-A-R!gl01, waste 
Teall '°'Jt. Dl v. m· Env. 

• State-osc Response Setvloes Div. 
..-... P1oject Manager· 

• ROVFIT Qlnt1·acto1· • State Agency 

Pt'Obable File lDcatlon 

• Same as above 

• same as previous 
page 

• Sane as above 

• Silne as above 

• Aenedlal Respooses 
Dlsex>vety/liaza1d 
Ranking File 
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1. ·Evidence of .a Ralep ot· the 'lhleat of a Release (continued) 

U1 

"' 

lk>C\lnBnt 

• Hydtogeologlcal 
Dita and Repo1·ts 

00 D:>a.11entati<Xl of 
info1mation used 
to detetmlne types 
of data needed 

• Notlflcatlon ReOOld 
pu111uant to pe11nl t 
1equhements 01· 
othe1· statutoty' 
autho1·ity 

• EP,...a;c/Raaponae --• State-a;c/Response --• Rf)\/FIT Contn1ctot· 

• EPA-OOC/Response 
Teal . ' 

• state-QSC/Response 
Te• 

• REJ\/FIT O>ntlactot· 

• owne1/qie1·at.or of 
facility 

EPA Olntact 

• BPA-Raglm, waste Manage-
1ant Division ot· Blvlttlll
•ntal Setvioe Dlvlslon 
Ptoject Manage1· 

• State lqfllq 

• EPA-~ion, waste Manage
ment Diviaia• ot· Envhon
nental Setvloe Division 
PlO ject Managet· 

• State Agency 

• EPA-Raglm~ AA>tap1·iate 
&lfou••nt/<Dpliance 
Section 

• State Pemlttlng ltgency 

Ptabable Pile IDCatim 

• RBlnadial Reaponaea 
Dlacovaty/Hazatd 
Ranking File 

• Remadlal Responses 
Disoovety/Hazaid 
Ranking Pile 

• Remedial Respmse1 

• DiSCOYety/HaUtd 
Ranking File 

• EPA-Raglans 
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1. · EVidence of a Rtlease 01· the 'lhleat of a Release (continued) 

nx:unent (k·iginator EPA CDntact Pl"Obable File l.Dcation 

• Routine sanpl ing and • owna1/0pe1·ato1· of • EPAr-~lm, Approp. • ~ial Rasponaea 
analysis data (e.g. the facility &lf ./CDpllance Di8COU91y/Hazatd 
pei·fotned to analyze • Genet·atot· Seetlon Ranking Pile 
wastes, to assu1e • n·anspo1·te1· • State D\f ./ 
statuto1y ~liance • Cont1·act Jllb>t·atoty OJll>llance lqency 
such as· NPl.e per•lt). 
Data shoold include 
all f leld notes, 
chain of custody 
docunents, labol·atoty 
p1ooedu1es/p1otoools, 
i·aw data and ·&U111111·iea 

UI of 01· lnte1p1etative 
w 1epo1·ts about the 

i·aw data. 

• D:>cunetntatl<Xl of • PUblic • EPA-Aagim, waste • Aenedial ~I 
potential health • Physicians Mgt. Div. P1oject Diaoove1y/Hazatd 
01· envilomental • [Deal Health Manage1· Ranking File 
effects iesultlng Officials • State lqarw;y 
flan i·elease (e.g., • IDCal Oivi'-onnental 
inte1vlews, physicians' Officials 
statements 

• Biological Inventoty • EPA-<JSC/Response • EPA-Raglm, waste • Raaedial Aesponae1 
of the Affected a1ea Teall Mgt. Div. 01· Dw. Diaoove1y/ftaza1d 

I • State-a;c/Rssponse Senices Div. Ranking File 
Teall P1oject Managet· 

• RDVFIT Ccnt&·actot· • State Agency 
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1. f.Vidence of a ABlease 01· the 'lbleat of a Release (continued) 

IX>CllnBnt 

• Lite1·atu1e sean::hea 
and pe1·l.octlcals 
1ega1dlng 
the toxicology 
and·chanlcal 
p1q>e1ties 
of the 
haza1doua 
substanoes 
(e.g., 1bxicology 
Ollta Bank (TIB) 
Ol' Olanical 
Info1mation 
Systaa (CIS) 

• List of haza1doua 
substances (e.g., 
CEOCIA Sec. 1021 DA 
Sec. 311, RCRA sec. 
3001, ~Sec. 307, 
CM sec. 112, TSCA 
sec. 7) · 
. 

• naza1d Ranking 
Foua and 
suppo1·ting 
docunents 

• P\lbllc caments 
01· tecotd of 
publ le headng 
1ega1ding 
1taza1d Ranking 

c:.·iginato1· 

• EPA-Resea1·ch 
labs 

• NEIC 
• Nil\ICDC 
• EPA-~ Lib1a1y 
• State Agencies 

01· Lib1·a1·lea 
• Ollvet"&ltles 
• Reseal:dl 

01-. consulting 
Ph• 

• May 25, 1983 
01· 40 CFR 302. 

• EPA-Region, Regional 
Site Ptojec~ Off ioer 

• EPA-Region, waste 
Management Division 
Ptoject Managet· 

• PUblic 

EPA O>ntact 

• EPA-HO, OfPE 
ot· OERR 

• State Agency 

• EPA-IQ-Bllltgency 
Aaspcnae Division 

• EPA-Aeglm, RSPO 
• EPA-IJC)-OERR 

• EPA-Reglm, RSPO 

Pl'Obable File [DCatlm 

• EPA-IQ-Management 
Infounation and Data 
Systems Division 

....... 

• EPA-tQ-D>C:ket 102 RJ~ 

• Atl'ledlal Responses 
Dlacovety/Hazatd 
Ranking File 

• Remedial Respcnae1 
Disoovety/Hazatd 
Rank.ng Pile 
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1. Evidence of a ._,lease 01· the 'Jtu·eat of a RBlease (continued) 

nx:unent Ck·iginato1· F.PA O>ntact Ptt>bable File l.Dcation 

• n>cunents telatlng • owne1/q>e1·ato1· of • EPA-Region, waste • Remedial Responses 
to any insu1·anoe a Facility ftlt. Division Discove1y/Haza1d 
covetage can·ied • Insui·ance 1'gent Ptoject Managa1· Ranking Pile 
by facility • State Agency 

• lk>cunents relating • Counsel fo1· Onra1/ • EPA-I(), aux= • Remedial Responses 
to any p1·io1· legal (4>e1·ato1· of Facility • Reglooal &lf. Di~oovety/Hazatd 
actions( e.g., • ~lonal Counsel Counsel Ranking Fl le 01· 
C<Jllllaints, dlscovety • EPA-fO, OUX: • State Attorney Dlfou:anent Fl le 
docunents, oou1t • u.s. Depattlllent of Gerwt·al • s Of flce 
ou:le1·, settlanent Justice 
agteements, • State Attotney Gene-
negotiation tecxxds) 1·al •a Off ioe 01· 

U1 State Agency Colnlel'a U1 
Off ice 

• D>cunents telating • owne1/~1ator of • EPA-R!giai, waste • ·Remedial Responses 
to p1·iot· accidents a Facility ftJt. Division Oisoova1y /haustdd 
(e.g., f hes, • IDCal Public Health Ptoject Manage1· Ral*ing File 
explosions) 01· #qency • State_Agency 
medical ptoblems • lDCal FOlioe ot· Fite 
expe1·ienced by Depattments 
~loyees • 911>loyees of a 

Facility 
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11. ~ideno Llnkl'!I Aasponalble Pa1·ties to lt• Site 

A. 0Wne1·s ard Q>e1·ato1·s 

lk>Clment 0t·iginat01· ~ QJl\tact Ptcibable File IJ>Cation 

• Deed, Title ltist01y, • owne1-/~1·ator of • EPl.-Ragim, waste Manage- • Aa.-dlal Rsspcnae1 
tt>t"tgage 01· Lien Facility nent Division Project Dlsoovety/Hazatd 
Infotmation on • Title Seat-ch ~y Manage1· Ra1idng File ot· 
Plq>et·ty •City or CAJunty'Aaax.d • State Agency &tfoi-oenent Fl le 

Office • EPA RBglonal Counsel 
• Bank of IAtnding • EPA Ragf.onal Counsel 

Institutiai 

• f8111its held by a • 0Wne1-/~1atot· of • EPlraBgion, Applq>1·iate • Raiedlal Aaspanae1 
facility (e.g., facility Fnfotceamnt/Qnpliance Diacovai:y/Hazatd Ranking 
NPIES, RCRA,. • EPA-Region Dlfo1-oe- Section File 01· Olf01-cenent File 

U1 building oonst1uction) ment/~llance • State Pet•ltting Agency O'I 
Sectioo 

• State Petmlttlng 
ltgency 

• Manifests 01· othe1· • 0Wne1-/~1·ato1· of • EPA-tO, OSW •R:medial Respoose1 
business teoo1ds the Facility • EPA-Ragim, waste Management Di8COY91y/Haza1d Ranking 
(e.g., bills of • n·anspo1·te1· Division Ptoject Pile 01· Dlf0&oenent File 

· lading, cont1·act · • Genet-at.at· Hanaget'· 
doa.nents with • State off ice tesponsible 
haule1~, inventory fot· manifests 
1'800ldS) which 
p1wide lnfounatlon 
on quantity and 
type of sub9tamce 

• IJtase • 0Wne1· of Plq>etty • EPA-Raglan, waste Managanant • Aeaedlal Responses 
• ~1·at01· of Facility Division P1oject Manage1· Dlscove1y/Haza1d 

• State Agency Ranking File 01· 
• o»A Ragional Counsel F.nfotcaaent Fl le 
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11~· ~idence Linkirg Altsponsible Pa1ties to the Site (continued) 

A. owne1·s and q>e111to111 (cmtinued) 

Dxt.ment 

• Colp01·ate st1uct.ule 
1eoo1ds (e.g., amual 
iepo1·ts, DJn i Blad-

. st1eet 1epo1·ts, ln-
001po1·ation docu
ments) 

0:·iginato1· 

• NEIC CDnpute1· F Ues 
(SEX: and DJn i . 
81·adstteet Repol.tS 

• owne1/q>e1·ato1· of 
Facility ... 

• Indust1·lal dimctor.·
ies, manuals, etc. 

• Co1po1·ate Dlvisioos 
of State Sec1eta1y 
of State Of fices 

• Snall Business 
ldnlnist1·ation 

• vehicle identification • rt:>tor.· vehicle au1eau 
info1mation 01· • Rental busioosse& 
equlpwent iental • vehicle 0Wne1;1Tt·ans-
docl.lnt!nts (e.g., po1te1· 
license 01· 1egist1·atioo • I.Deal t1uckstq>a 
ieco1ds, contt·acts or.· • owne1/q>erato1· or 
lease ag1eenents) ~loyees of a 

Facility 

• Reootds 01· othe1· 
doclmwnts found 
at the faclUty 
du1·ing an 
investlgatioh 
(e.g., utility 
1·eco1ds, tax 
1·ece ipts 01· 
ce1·tificates, 
teal estate 
1eoo1ds, labels 
on containeu1) 

• EPA-OSC/Response 1'1• 
State-OOC/Responae 
'PIMI 

• Feder-al Ol' State 
Investigator:& 
Rf>\/FIT Contractors 

EPA QJntact 

• EPA-Ragim, waste Manage
ment Division Ptoject 
Managa1· 

• State lqerv::y 
• EPA-Regional Counsel 

~ Q1/l'..-~lon, waste Manage 
v...ent Division Ptoject 
rtanaga1· 

• State Agency 
•· fl>A-~ional Ca.msel 

• EPA-~lon,Waste Manage-
ment Divlslm P1oject Manage1· 

• St•te Agenoy 
• IPA--Jt)glOMl OluMBl 

Ptobable FU J IDCaticn 

• ~lal Responses DiBCOV 
Hazatd Ranking Fi le or.· 
Enfouaaent Fi le 

• Aemadlal Responses 
Disoove1y/Haza1d 
Ranking File ot· 
Enfcxoement File 

• l&ledial Responses 
Disoovety/ltazatd Ranking 
Fl le ot· Dlfot·OB11Bnt Fl le 
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11~ t.'Vidence Linking Responsible Patties to the Site (continued) 

A. ownet·s and q>e1·ato1·s (cmtinued) 

D>cunent 

• Incident Repcxta 
(e.g., f ites, 
expJ.osions) 

• Intetviews, affidavits 
or signed statanants 
by p&l1JOl18 With know
ledge tegatding past 
activities at the 
site 

• Intetview notes fran 
discussions with 
pet'SOl'lS who ate 
knowledgeable 
about past site 
activities 
such as eq>loyees, 
lobal off lcials, 
tesidents of 
the atea, local 
industr·ies, etc. 

• Histol'lcal 'info11atlon 
docuoent ing per·iod of 
activities at the site 

• Mninist1·ative inf0t·
mation 1equesta and 
1esponses Wlder· 
RCRA 53007 and CEIOA 
5104 

<k·iginatot· 

• tt>cal police 01· f ha 
depattments 

e 0Wnel/q,&1·at0t· Ol' 
Blployee of a Facility 

• Past ~loyees of 
Facility 

• lneal Officials 01· 
Residents 

• Othet· Pet11a\8 

• EPA-aJC/Response Tealft 
• Other· Fedet·al or· 

State Investigators 
• State-a;c/Aesponse 1'1• 
• ROVFIT Cont1·actota 

EPA Cbntact 

• EPA-Rag ion, waste Manage
nent Division Ptoject 
Manage1· 

• State Agency 
• F.PA-AaglOMlll Qunael 
• F.PA-1Q-BID-~99ncy Response 

Div ls ion 
• EPA-1Q-Bna1gency Rlapon88 

Dlvlslaa 

{S m>.a.-Regional waste Manage-
11r~nt Division P1oject 
~~nage1· 

1.., EPA-~lonal OD'l•l 
• State '98rv;:r 

• EPA-~ioo, waste Manage
ment Divisioo Project 
Manager: 

• State Agency 
• EPA-~ional eounsel 

Pldlable File IDcatloo 

• EPA-HC>-Dnergency Response 
Divlslon/Aenoval 
Response File 

•NCR 

• Psmedial Response• 
Diacove1y/llaza1d 
Rar*lrlg File ot· 
Bnfor:cement Fl le 

• lbnedial Responses 
Disoove1y/llazartl 
Rank illQ Ol' Enfot'CB
-nt File 
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II~ E.Vidence Linking .-,sponsible Pa1·ties to the Site (continued) 

e. Gene1ato1·s (contirued) 

D>cunent 

• Shipping docunents, 
manifests 01· othe1· 
business iecoids 

(e.g., bills of 
-lading, vouchet•, 
cont1·acts with 
haule111) which 
p1ovide I 

infounation 
on tesponsible 
patties 

• Affidavits 01· 

signed statements 
by pel"SOnS 
with knowledge 
1ega1diQJ past 
activities at 
the site 

• ~ootds 01· othe1· 
docunents found 
at the facility 
dudng an 
investigation 
(e.g., utility 
1·eco1ds, tax 
1eceipts 01· 
ce1·tiflcates, teal 
estate 1eoo1ds, 
labels on 
containet-a) 

<k"iginato1· 

• 0Wnet"/qlet·ato1· of 
Facility 

• Gene1·ato1· 
• n·anspo1·te1· 

• Past Btployees of 
Facility 

• lDcal Officials 01· 

Residents 
• Othet· Pel"SOnS 

• EPA-OSC/Response 'n!am 
• Stat.e-a;c/Response 

ntan 
• Fede1·a1 01· State 

Investigato1·s 
• REM/PIT Cont1·actot·s 

EPA QJntact 

• EPA-~, a;w 
• EPA-Region, waste Manage

ment Division Ploject 
Manage1· 

• State Off ioe iesponsible 
fOl· •nifest.s 

• EPA-Regional O>unsel 

• EPA-Region, waste Manage
ment Division Ploject 
Manage1· 

' • EPA-Regional Counsel 
• State Agency 

• EPA-~ion, waste Manage
ment Div lslon Plo ject Managet· 

• State kJency 
• EPA-Regional Counsel 

Plobmble File IDcatian 

• Aendial Responses Diaoova1y/ 
Hazatd Rank lng File ot· 
Dlf otmment 

• Rllnadlal Response: Diaoove1y/ 
Hazatd Ranking File Ol" 

&lfot'OllllBnt File 

• Aenedlal Response: Diaoovaty/ 
Hazatd Ranking File ot· 
&ifou:enent Fi le 
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11. Evidence Linking Responsible Fa1·ties to the Site (continued) 

e. Gene1·ato1·a (cmtlooed) 

D:>cunent o·iginato1· 

• 1nte1vlew notes • Q>t.-a;c/Response Teall 
ftan discussions • Othe1· Fede1·a l 01· 
with peuwns State Investigatot'S 
who ate knowlegeable • State-a;c/Aespanse 
about past site 'ntant . 
activities .• • RD\IFIT Olllt1·actor:a 
such as enployees, -·· 
local off iclala, 
tesldents of the 
a1ea, local 
indust1·ies, etc. 

• Photog1·aphs 
docl.lnenting 
activities at 
the site 

• Co1po1·ate st1uctu1e 
1eco1ds (e.g., 
annual 1epo1ta,· SO:: 
ll!pcn·ts, nm ' 
Bt·adstteet tepo1ta, 
inoo1po1-atlon 
doculents) 

• NEIC Cotpute1· Files 
(SB:: and D.ln ' 
et·adstleet Aepoa:ta) 

• owne1/~1-at01· of 
Facility 

• Industa:·lal dhectot·
ies, naRJals, etc. 

• ())pe>rate Divisions 
of State Secr.eetaa:y 
of State Of fices 

• 9Mll Business 
ldlinista:·ation 

EPA Olntact 

• EPA-Aegloo, waste Manage
nent Division Ploject 
manage a:· 

• State Agency 
, • EPA-A!!glooal cwnsel 

• EPA-~im, waste Manage
ment Dlvialm Ptoject 
Manage a:· 

• State 1q8rq 
• EPA-~looal cwnsel 

Plobable File lDCation 

• Aalnedial Responses Diaoove1y/ 
Hazatd Ranking File 01· 
Enfo1'C8m8nt File 

• Remadlal Rasponse1 DlSOOV9lY 
Haza1d Raddng Fi le 01· 
&.foicenant File 
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n. EVidenoe lJnking ABsponsible Ruties to the Site (continued) 

B. Gener·ator-s ( cmtirued) 

Dxl1118nt 

• [k)cunents relating 
. to &c11pl lng and analysis 
which indicate wastes 
found at a facility ate 
of the same natu1e as 
responsible party's 
wastes· 

EPA QJntact 

• Doa.llBnts f ~nd 
dur·ing 1emedial 
activities 
1elating to the 
ident 1 f teat ion 
of 1esponsible 
parties 

• BPA-ar/Aesponae 'nl• • IPA-Regla1, RSPO 

(e.g., labels, 
ca1t01s, 1e<X>lda) 

• atJ\IFIT Cont1·actot· 
• Ptoject Q:Jnt1·actot· 

Plelbable File locati01 

• Rllmdlal Aaaponae1 
Remedial Japl81118ntatlon 
rile 
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II. f.'ridenoe Linking Rlt!(JOl!8ible Patties to the Site (contiooed) 

D>cunent 

• Manifests, shiwing 
doalnents·or other 
business OOc.unenta 
(e.g., bills of 

c.·lginatcx· 

• owne1/q>e1·atcx· 
Facility 

• Gena1·at0t· 
• n·anspo1·te1· 

lading, vouche1w, 
cont1·acts with haule1'8) 
which pr:cwide info. 
on iesponslble patties 

• Reootds 01· other 
docunents found 
at the faciulity 
dur:·ing an 
investigation 
(e.g., bills 
utility tecotda, 
tax r:-eoelpts 01· 
oe1·tificates, ieal 
estate teoo1d, 
labels on· 
cqitaine1s) 

• Inter:vlew notes 
fun discussions 
with per:·sona. who 
al'8 knowlegeable 
about past site 
activities aJCh 
as awplO'J88S, 
local off lcials, 
iesidents of 
the atea) 

• EPlrmc/Responae 'l'8lnl 
• State-<lSC/Rasponae ,__ 
• Federal 01· State 

Jnvestigatoi11 
• RfJ\IFIT Olnt1-acton 

• EPA-mC/Responae 'ntam 
• Othe1· Pedet·al 01· 

State Investigators 
• State-a;C/Responae ,__ 
• Rf)\/FIT Cont1·acto1'8 

EPA <klntact 

• EPA-fO, 05W 
• EPA-Raglan, waam ~-

11ent Division Ptoject 
Mamge1· 

• State Off ioe iesponsible 
for aanlfests 
EP1r1'3gl<Jnal Conlel 

Probable File l.Dcation 

• RBRBdlal Aespooaes Di11e1»
e1y/Hazard Ranking ot· 
&lfot'C&llllnt File 

• EPA-Ragicn, waste Manage- • Ra•dial Respooses Dlacov-
•nt Division Ptoject Manager e1y,1Uazatd Ranking ot· 

• State ~ P.nfot'CB•nt Pile 
• EPA-Ragional QJunael 

• EPt.-Aagion, waste Manage- • AE!llladlal Rasponaes Diacov-
IBllt Dlvlsim Ploject Man111ge1· e1y/ffaza1d Ranking or 

• State Agency Dlfo11B11tnt Fi le • 
• EPA-Aagional Counsel 
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11. Qfidence Linking Reseaisible Patties to the Site (continued) 

c. Tlanspo1te1·s (cmtirued) 

Dx:unent 

0 Affidavits 01 
. signed statements 
by pe1·sons with 
knowledge tegatding 
past activities at 
the site 

0 Vehicle 
identification 
info1mation 01· 
equipnent iental 
doa.nents (e.g. , 
license of 
iegist1·ation 
ieco1ds, 
cont1·acts 
01· lease 
ag1eements) 

• Photog1·aphs 
docunentin;J 
activities at 
the site ' 

<k·iginatot· 

• Past 8"1loyees of 
Facility 

• lDcal Of flcials 01· 
Residents 

• Othe1· l~nsons 

• Mot01· vehicle 
Buteau 

• Rental businesses 
• vehicle owne1· 
• IDCal t1U<..itstops 
• owne1/0pe1·at01· or 

Blployees of a 
Facility 

fPA OJntact Plublble File location 

• EPA-Region, waste Manage- • Relnadial Raaponse1 Disaw-
nent Division Ptoject Managet· e1y/llaza1d Ranking 01· 

• State lqercJ . Enfot'OBment File 
• fPA-aJgional Counsel 

• EPA Aegloo, Naste Manage-
• ment Divisioo P1oject 

Manage1· 
State Off lee 1esponslble 

• f01· mani feats 
fPA-Ragional counsel 

• l&IBdial Responses Diaoov
e1y/lfaza1d Rar*ing 01· 
Qlfot-cement Fl le 
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11. Dtldence Llnkl!!A Aa!pX!!lble Patties to the Sita (continued) 

c. n·anspor:te1'9 

Dx::\nent 

• Co1pn·ate 
st1uctu1e 
tecotds (e.g., 
anrua 1 1epo1ta, 
se:: 1epo1·ta, 
OIR and 
B1·adat1eet 
1epo1·ts, 
inoo1po1·ation 
doa.nents 

• Petmits held by 
a facllity (e.g., 
building or 
oorist1uction f.At11lt 
01· NPIES) wt .... ch 
contain ieaponalble 

· pa1·ty lnfo11aation 
I 

<k-lglnat.or 

• NEIC ~tar 
Piles csa:: aid 
08' ' Btadatteet 
RltpoltS) 

• 0Wner/(4Ja1·at.a1· of 
Facility 

• Induat1·lal 
ditectcx;iea, .,..1a, 
etc. 

• Ox:pcx-ate Divlslona 
of State Sec1eta1y 
of State Offices 

• a.all Buainaaa 
ldldnlat1·ation 

• 0Wne1/0pe1ator of 
Facility 

• Pa111ittlng llJancy 
( lllcal, State Ol' 
A1<1e1·al) 

Plobabl• rile IDCation 

• BPA-Rlglon, waste Manage- • RB•dlal Rsapa•a Dl11CXMt1· 
mnt Division Ptoject Managar Haatd Ranking File Ol' 

•State #q8fq Bnf0tmmnt File 
• EPA-Raglmal ouwel 

• EP~RBglon, waste Manage- • Aamdlal R1apCl1881 Dlemuery 
mnt Division Ptoject Manage1· Hasatd Ranking File Ol' 

• State Agency Dlforcenent File 
• EPA-R!tglonal caanael 



-20-

111. Sequence of Events, Including Q>nslstency with tl:E> 

A. cene1al 

D:x:unent 

• List of Pa1tles 
issued NOtica 
l.Bttet·(s), 
dates on which 
lettet11 wete 

· issued and cq>les 
of lette1·s · 

• Response to Notice 
l.Btte1'(s) 

• O>nespondence 
and notes fun 
ot-al oa1111.111icatlma 
with potential 
1esponsible patty 
tega1ding 
negotia-
tims/aettlenent 

· Ck·iginatoi· 

• EPA-Regional Counsel 
• EPA-Regim, waste 

Managellent Division 
Ptoject Man11ge1· 

• fOtential Responsible 
Patty 

• FOtentlal Responsible 
Patty 

• EPA-Regional Counsel 

• Settlanent p1oposals • EPA-Regional Cculsel 
and suppo1·til'KJ • EPA-Ht)-()UX: and CMPE 
doanents (e.g., • FOtentlal Responsible 
tedlnical studies Patty 
conducted by 
potential responsible 
patty) 

• Settlement Agt-eenenta • EPA-IQ-Ol.IX: and OiP£ 
and suppotting doc. • EPA-Regional Counsel 
(include inte1nal !PA• FOtential Responsible 
app1oval menas, p1eas Patty 
teleaaea, etc.) 

EPA Olntact 

• EPA-Regional COlnlel 

• EPA-Regional OJunsel 

Pl'Obable Pile IDCation 

• Remedial Aeaponaea Enfotce
mnt File 

• Anedlal Responses Enfa:-oe
ment File 

• Remedial Response I Enfa:· 
ment File 

• EPA-Regional 0cunae1 • ~ial Aesponaea r.nfot· 
ment File 

• EPA-Regional Qulael · • Remedial Reaponaea Enfcr 
ment rue 

*In thOS'e cases whete pa1tlal aettlenianta ate ieached vlth the patties or only Ball9 of the 
patties negotiate a settlement. 
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111. Sequence of Events, Inclooirg O>nsistency with tQ> (cmtinued) 

A. oene1·al (cmtiooed) 

• SUtma1y of negotiation 
sessions, offe1s and 
1esponses and copies of 
a 11 <locutents and 001·-

1espondence. 

• D:>anentatlon of the · • EPA-IQ-<MPE 
use of expe1·t witneaaea • EPA-Reg. Q>unael 
du1·ing negotiations 
(expense and tine 1eports) 

B. Inmediate Jaovals* 

1. Response Initiation 

D:>ctment 

• Notif.icatlon ReOOld 
pur:suant to Sec. lOl(a) 
01· ( c) of CEIClA 

• Aeootd of notification 
of. EPA-H()-ERD 01· othe1· 
appiq>1·iate fede1·al 
office (e.g., EPA 
Regional Mninist1·atot·, 
u.s. Coast GJatd) 

' 

~iqinato1· 

• 0Wne1/~1·atot· of facility 
• Can·ie1· 01· othe1· t1·anspo1t.er 
• Govetnnent officials 

l8Sponding to the ptd>l• 
(lncal, State 01· Fedetal 

• Apptq>1·iate federal official 

• EPA-Aeg. Ql.ln881 

F.PA QJntact 

• National Response 
Cente1· (MIC) 

• fJ>A-IQ-ERD 
• EPA-Region, CS: 

• AeaBdial Aaeponse1 
F.nfot-cemnt File 

Plobabie File IDcatlon 

• MIC 
• EPA-Raglm, Renoval 

Response Fl le 
• u.s. Coast Guaid 

dist1·ict 

• RanDval ~aponse File 

1 lild81· cettaln cha.astanoea, the ienoval iesponse nay be led by the u.s. Coast Guard. 'l'hetefote, 
the sou1·oe of the evidence Md whe1e lt is available f1aa will vaiy, depending m which entity, 
EPA 01· usa;, has the lead. 
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Ill. sequence of t..Wnta, Jncludirg O>nsistency with tCP (contlraued) 

e. Dnnediate IBIOVala (cmtlraaed) 

1. Pesponse Initiation (continued) 

D:>c\lnent 

• Recold of P1elimina1y 
assessment and initial 
i~spection of site (e.g., 
field notes, &Cllpllng 
data, iesponsible paity 
infotnation 

<k"lglnato1· 

• EPA-CEC 
• u.s. Coast Guatd 

State-ooc 
• TAT lbnt1·acto1· 

• n>cunentation oonoe1ning the 
site conditions that necessitated 
an lnaediate iat0val and the basis 

P.PA Olntact 

• EPA-Region, a;c 

°' fo1· choosing a paitlcular 1esponse 
-.J 

• Dxulentation of app1oval • EPA Regional Mninist1·ator: 
by fPA-Region and • U.S. Coast QJa1d- , 
subsequent EPA-HC>-ERD dlstt·lct dhectOl· 
notification (when fO 
app1oval is not 
tequbed) 

• Dxulentation of app1oval • EPA-IQ-Assistant 
by EPA-oo-a;wER (when Mnlnist1·ato1· fOl· OOWER 
fO approval ls iequbed) • U.S. Coast Guatd dist1·lct 

dbectot· 

• EPA-IQ-OOWER 
• EPA-Region, a;c 

Plobable File lDcation 

• RnoVal Response File 

• Aenoval Response File 

• Aeaoval Raspoose File 

0 Aeootd of RRl' 01· NRI' 
notlficatioo, if 
apptq>t·iate 

• EPA-OSC • RBglonal Response Tema • RenDval RBsponse File 
• USC»-<&: (RRI') 

• National Response "nl• 
(NRI') 
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I II. Sequence of t.Wnta, Includlrg OJnslstency with t«P (c0ntlnued) 

e. Jnnediate Aeaoval• (contisued) 

1. R!sponse Initlatian (contiruad) 

ox:unent 

• Aeootd of the declaim 
that the imedlate 
tenoval action was 
'"°"1leted 

• AEtOOld of the declslan 
to exceed the $1 tit 
01· 6-month cutoff, tf 
applicable 

• R!OOld of the decision 
as to whethet· fu11:he1· 
actioo is tequhed at 
the site 

• REtoord of us O>ast 
Q.latd Natiooal St1·ike 
Fot-ce ( USW-NSF 
notlf ication and 
tequest fot· 
assistance 

• Aeoold of ERi' 
notification and 
tequest fo1· ass lstance 
(e.g., the &lvhm
manta 1 Bnetgenc:.y 
REtsponse Unit ( EEllJ) 

~iginator 

• fPtraiC 

• EPA-<&: 

• EPA-<&: 

• EPA-<&: 

• fPA tepteaentatlva of 
RRl' 

• usa;.-osc 

I.PA QJntact 

•r.pA-Q;C 

•r.pA-QSC 

Pr.cbable File IDcatlan 

• Remval Response File 

• RmoVal Raaponae File 

• P.P#rCB: • Aenl>Val Response File 

• F.PA-Gie • Raaolal Respmse File 

• BIBtgency Aaaponae 'Dia • IBIJVal Response Tile 
(ERi') 

• Raglooal Raapouae Tam 
(RRT) 



-24-

111. sequence of E.vents~ Includirg O>nsistency with NCP (continued) 

a. Jnmediate renovals (cootiooed) 

1. Resp?Ose Initiation (continued) 

CDctment Odginato1· 

0 Recotd of notlf ication • EPh-OJC 
.of fedet-al agencies (e.g., 
FEM, IBIS) . . 

0 Initial POLREP (also 
kllCMll as a 10 POint 
docurent) 

2. Q:>nt1·acto1· Selection 

0 Fot· u!Rovals tequidng 
less than $2500 

00 EPA Form 1900-48, Older: 
fo1· Se1vices-Eme1gency 
ReS(XJllse to Hazatda.as 
Substance Release 

00 EPA Fo1m 1900-50, 
Justification fot· 
tbncnnpetltlve 
Ptocutaoont 
(JOCP) 

•• EPA Fotm 1900-51, 
Detetmination of Pt·ice 

I 

Reasonableness 

0 EPA-a>C 
• usoo-a;c 
0 State-osc 
• TAT Cont1·acto1· 

• EPA~/Response Tean 
0 TAT Cont1-acto1· 

• EPA-QSC/Response Team 
TAT Cont1·acto1· 

• EPA-OSC/Response 1'9an 
TAT Cont1·acto1· 

EPA Q>ntact 

0 EPA-Region, a;c 
• Apptupr:iate fedet-al 

agency 

0 EPA-Regioo, OSC 
0 EPA-Regioo., RSPO 

0 EPA-Aegiaa, OSC 

0 EPA-Reglon, OSC 

• EPA-Aaglm, ~ 

Ptobable File lDCation 

0 ReftDval Response Fi~e 

0 leroval Response Flle 

• Jnmediate Renova! 
Response File 

0 IJmedlate Renoval 
Response File 

• Inmediate Rsnoval 
Response File 
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III. Sequence of Events, Jnclt.ding D:>nsistency with tcP (continued) 

B. tmnediate taovala (cmtirued) 

2. Cont1·acto1· Selection (oontiooed) 

IX>Cllnent 

• Scope of N'.>t·k ( fDI) 
and cost ptojections 

• Fot· temovals tequlring .xe 
than $2500 

•• EPA Fo1m 1900-49, Notice 
to Proceed with Bnetgency 
Response to Hazatdwa 
substance ~lease 

o·iginator 

• Q>lt-Q;C 

• Us<D-<S! 
0 State-a;c 
• TAT Cbnt1·acto1· 

• EPA-me/Response 'n!am 
Ptoject Contt·actot· 

•• EPA Fotm 1900-50, Justi- • EPA-a;c/Response 'n!mn 
fication fot· Nonoatptltlve TAT Cont1·acto1· 
Ptocutsnent (JNCP) 

00 o>A For.m 1900-52, Authot·- • EPA-aiC/Response ~am 
ity to Negotiate an TAT Contr.·act01· 
Individual Contr.·act 

EPA O>ntact 

• EPA-Region, a;c 

0 EPA-~loo, OSC 

0 EPA-.-.iloo, OSC 

• o>A-R!gloo, osc 

Plobable File lDcation 

• Renova! Response File 

• I.rrmadlate Renova! 
Response rue 

• Dmedlate RenDval 
Response File 

• Inmadiate AenDval 
atsponse File 
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111. Sequ!nce of Events, Including <bnsistency with tcP (continued) 

e. tnmedlate A:!llDVala (cmtiooed) 

2. <blttact01· selection (continued) 

ox:unent 

00 EPA Fo1a 1900-51, 

Authority to USe 
a Tine aoo Mate1·lala 
Cont1·act 

00 EPA Fotm 1900-54, Meno-
1-andtn to the rile-
Synq>sls Exenption 

• Fo1· p1ocu1ement of aervloea 
f tan state aoo local 
gove1nnents 

00 EPA Fo1m 1900-56, Lette1· 
Contt·act fot· State 01· 
l.DCa l Q:>vetnnent ABaponae 
to 8ne1gency Hazatdous 
Substance Release 

•• EPA f'blm 1900-50 (aae 
list above) 

•• EPA Fotm 1900-52 (see 
list above) 

0 0 EPA fOtm 1900-54 ( aae 
list above) 

tt·l9lnato1· 

0 EPA-me/Response 'n!aa 

• TAT Contractot· 

• 0-~Reaponse .... 
TAT Contt·actot· 

• 0-1.-mc/Rasponse ... 
TAT Contt·actot· 

• m>lrOSC/Respolise 'n!• 
Ptoject Cont1·actot· 

• m>lrOSC/Re~ 'ht• 
TAT c.ontt·actot 

• EPA-QOC/Response 'ht• 
TAT Contl·actot· 

0 EPA-<B:/Response 'ht• 
TAT Cont1·acto1· 

tPA QJntact 

0 EPA-~lon, a;c 

0 EPA-l&Jlm, <B: 

• m>A-Aeglm,. <>&: 

0 EPA-Raglm, CS: 

0 EPA-1'9gim, OSC 

0 EPA-Aeglm, <>&: 

0 EP~Raglm, CS: 

flllbable File IDcatlon 

• Imnedlate Renova! 
Rasponse Fi le 

• IJmedlate Renoval 
Reaponae Fi le 

• Dmadlate Aenoval 
Response File 

• Jmnediate AenDval 
Response Fi le 

• Innedlate Aenoval 
Response File 

0 Jnllediate Renova! 
0 Response Pile 

• Inmediate Rall>Val 
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1~1. Bequence of Events, Including Olnaistency with tCP (continued) 

a. Dnediate AelaD'lal• (contllUld) 

2. Olnti·actot· selection (contlluad) 

•• atA Fol• 1900-57, Deter
llination an:I Pirdlnga 
Methods ·of Cont1·actinQ 

• atA Fol• 1900-8, Ptocure
ment Aa<J19st/Requisition 
(fot· additional fWlda) 

• atA fbl• 1900-30, ltxll
;j ficatioo of Cont1·acta 

• lllnenctlltnt of Sollcltatlm
ft>dif icatlm of Olnt1-act, 
Standatd Fol• 30 

• EPA ft>l• 1900-58, *>tice 
~tdlnJ tbit Stopplllg8 

• IPA-IQ-QJntracta 
• IPA-a;c/Raaponae '!-.. 
•. TAT OJntlacton 

• P.M-IQ-Contracta 
• EPA-IQ-OERR Dhector 

• IPA-IQ-QJnu·acta 
q>eratlms Office 

• EPA-QSC/Re&pOJma 'nt• 
• TAT Cont1·actot· 

• D'A Aagloo, me 

• BPA-Ragloo, 09C 

Pld>able Pile JDCatlon 

• 1.-diate Ranoval 
• Rtapanaa Pile 

• Dmladlate Allll:Wal 
Raapaima Pile 

• :r.mdlate Rleaoval 
Raaponse Pile 

• :r.mdlate Ranoval 
Response File 

• Dmtdiate RamMal 
Response Pile 
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111. Sequence of tventa, Inclldi!31·0>nsistency with tQ> (continued) 

e. Imitediate R:!RDVals (e01tinued) 

J. Response ID!>lementation 

n>cunent o·lglnato1· fPA QJntact Plabable File IDCation 

• Inte1·-Agency •EPA-~ • BPA-ABglon, me • Illlll8dlate Renova! 
lg1eements • 1'>1Jl-opt·iate Fede1·al Response File 
~·anda of agency 
Ulden1tandl~ 
(fat· telnhlu1emtmt 
of SUpet'fmd 
1elated activities 
by fede1a1· 
response agencies 
such as Departme~t 
of Justice, 

....J Almy Cotps of 
w f)lgirM!etS) 

• Health and Safety • Ptoject Olntractor: • EPA-Aegim, OSC • bnadlate ReaDval 
Plan • a>A-<B::/Aasponse Tam Response File 

• TAT Olnt1·act01· 

• OJmullty Relatlms • EPA-<&: • EPA-Region, • lnllladlate Aeaoval 
Plan • a>A-RBglon/IQ-PUbllc Ptoject Off lce1· Response File 

Affahs Of floe 
• fPA-Al!glm, Regional 

Ptoject Off lce1s 
• State 1ql!Jltcy 

• Dllmtdlate Rllloval 
• Entty and ex l t logs • BPA-mC/Respo1me 1'8m1I • EPA-Region, a;c Response rile 

C fo1· pe1110Mel, vehlclee, • TAT Olnt1·actot· 
equlpnent and mate1·iala 

• Dilly OSC logs • EPA-<&: • F.PA-Aaglon, osc • Inmedlate AenDval 
Response File 
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111. 8equence of Events, lncludl!Q O>nsistency with t«:P (oontinued) 

e. Inmediate IBOVals (contiooed) 

l. Response D!J>lementatim ( oontinued) 

ox:unent <k·lqlnatot· EPA O>ntact 

• Incident obligation lags • EPA me/Response ~ • EPA-Aagim, CS: 
TAT Olnttactot· 

• Dally 8llnMty of cta:IA • EPA me/Response n.a • EPA-Aaglon, a;c 
cleanup TAT 0Xlt1·actot· 

• POLREPS • EPA mc/RellpOlaaa Telll • EPA-Aaglm, a;c 
TAT 0Jnt1·actor: • t!PA-MQlm, 

...... Ptoject Off lc:et· 

.s:i. 

• billy wot·k Otdel"B • EPlraiC • t:PA-Aegim, a;c 

• Dally woi·k plans • Ploject Cmtu1ctot· • EPA-Aagim, a;c 

• Aecold of all 
C0mu1lcationa in 
and cut of the 
canand post 

• All piogtess 
tepotts 
sutnitted by 
othet· fedet·al 
agencies put·auant 
to an IDJ 01· IIG 

• ApptCJpriate "9de~al 
agency 

• EPA-Region, a;c 

• EPA-Ragim, OS: 

ftobable File ll>Catioo 

• Inll9dlate AenDVal 
Rasponae Pile 

• 1..-dlate ReaDVal 
Aesponae Pile 

• Jnlmdlate a.:wal 
Aeaponaa Pi le 

• IllllBdlate Ralmval 
Aes(Jonee Pile 

• I11111Bdlate Renova! 
Aeaponae Pile 

• Inrnedlate RenDval 
Response Pile 

• Imnadiate Renova! 
Respanae Pile 
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111. 5equence of Events, ·including Cbnsistency with r«:P (continued) 

e. Dnnediate IBllJVals (cmtiooed) 

D:>cunent 

0 n>cunentation 
1-egaiding use 
of the EPA-EERJ 

0 EPA Fo1111 1900-55, 
Cont1·acto1· Cost 
Aepo1·t C Colpleted 
dally) 

• Dilly ve1·iflcation 
of wot-k by ooc 

<k·iglM1to1· 

• EPA-Q;C 0 EPA-Region, OSC 
• EPA-ERi' 

0 EPA-RJgioo, OSC 

0 EPA-OSC • EPA-R:tgion, OSC 

Pl'Obable File 1.DCatlon 

• Innedlata Renova! 
Response File 

· • Inmadlate Renova! 
Re~ File 

• Dmediate RelmJVal 
Response File . 

U1 ° D:>a.11ents 1ega1ding • Reponsible pat·ty 0 EPA-i'9gtoo, OSC 
0 EPA-~lon, RSPO 

Site 

• Jnmediate Renoval 
Response File ope1·atlon and 

maintenance of the 
site following 
the iem:wal 

0 Photog1·aphs, llllVies, 
01· video tape taken 
of tenDVal activities 

• ox:unents ielatlng to 
all aanpling and analysis 
cooducted dut·ing 1amval 
(see pages l am 4 lllder 
•EVtdence of a Release 
o~ 'lbteat of a ~lease• 

• EPA-aiC/re-"'11 
• TAT Q>ntr:ato1· 
• State Ag""ncy 
• 0the1· cont1-acto1· 

0 EPA-a;cfResponse Teanl 
• TAT Conti·actcil: 
• Ptoject Contt·actot· 

• EPA-(B:/Aesponse "nt• 
• TAT Cont1·acto1· 
• Ptoject Conti·actor 
• State Agency 

• EPA-Region, OSC • Innadiate Rmoval 
Response File 

• Jnmadiate Aenoval 
Response File 

I see Technical Assistance 'Pt• (TAT) Contt·act tJset·'s Marual, fll·aft, USEPA - Bnetgency Response Division, 0Ctobe1· 14, 
ir-.. ·ruts section applies to both imnedlate and planned ienovals. 
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111. 5equence of twnte, Including O>nalatency with tl:P (continued) 

e. Inmediate a.wale (contlrued) 

4. TAT 0>nt1·actual o:x:a-nta ftr An:Jvals 

IX>cUnent 

• TAT Bnetgency Response 
AellDVal and Pleventloo-
1\!chnical Dhection D>c
unent (111>) and 
nail fl cat ions 

• O>ntractot· tt>t'k Plans 
( fo1· special ptojecta) 

• TAT Bnrngancy Reaponae, 
AenDval and Pteventlon -
TOO Acknowledgemnt of 
OJipletion 

• tt>nthly Status Repott.a 
(tasks and activities 
fot· a TAT) . 

• Special Ploject 
Repc>tt:S 

• 
• OVet·all TAT O>nt1·act 

Repo1·ts if app1op1·iate 
to the alte (e.g., Plagt·• 
Management Info11utlon 
Systans, Financial 
Managenent, Status, ot· 
SUmaty Plagte88 Rapott.a) 

a:·lglnatot· 

• IPA-Region, Dap.aty 
(DPO) 

• BPA-fO, 

• TA'l'-1.Badet· 

• TA'l'-1.Bedet· 

• TAT Olntt·actot· -
National Plog1·• t11nage1· 

• TAT Qlnt1·acto1· - Natlcnal 
Ptogtaa Manager 

• IPA-Region, llJO 

• BPA-lagim, DR> 

ftobable File location 

• contracts Pile 

• OJntncte File 

• Olnttacta rtle 

• Olntracta File 

• Qlnt1acta File 

• Ontracta File 
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111. Sequence of f-'tents, Includlrg O>nsistency with ICP (continued) 

c. Plamed Removals 

1. R!sponae Initiation 

b>cunent 

• Reootd of notification or: 
<Jiscovety 

• D:>cllnentatlon suppotting 
EPA-<JSC tequest to EPA
IO-ERD that an lnmediate 
tent>val ·be folla.d by a 
plamed ienoval, including 
any statement• by expetta 

0t·iginato1· EPA Olntact -
(sent as p1199 121, 11, bullet IU 

• EPA-a;C 
• EPA-HO-ERO 

....i • Aeootd of p1ellmlna1y • EPA-a;C ' EPA-Region, OSC 
assessments and initial 
inspection of site (e.g., 
field notes, 9a111>llng 
data, 1esponsible patty 
info11nation) 

• state iequest and coat 
shate assurances 

• Initial POLREP 

• Dt·aft Actloo Menot·andun, 
covet· lette1· and 
final actioo meno1·andln 
with cona.anenoes 

• State-a;c· 
• TAT Olntractot· 

• GcMttnor: 01· dlsignee 

• BPA-aiC 
• BPA-~im, Regimal 

Ptoject Of fioet· 

• EPA-Aaglmal 
Mninlst1·ato1· and 
Ptoject Off leer· 

• EPA-Region, a;c 
• EPA-Aeglm, Regional 

Ptoject Offloet· 
• BPA-tO-DD 

• EPA-HO-ERO 
• EPA-R!gim, Aeglaial 

Ptoject Officer· 

Pldlable Pile IDCatioo 

• Plamed Renoval 
Response File 

• Planned Ramval 
Responae Pile 

• Plamed Renova! 
Response File 

• PlanMd Renova! 
Response File 

• Plamed Renoval 
Response Pile 
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111. §e<JUence of £Vents, Includl'!I O>nslstency with tCP (continued) 

c. Plamed RnJvala (contlooed) 

2. 0>nt1·acto1· selection 

D:>clment <k'iginato1· EPA Q>ntact 

• 14-POlnt OOcllnent with • EP~ • EPA-Ragim, Regional 
Justlf lcatlon f01· Non- • TAT 0Jnt1·act01· Ploject Off ioe1· 
CXJIPlltlve Plocutemnt • EPA-IQ-ER> 
or Justification fot· 
Limited Cl:J11>etltion, 
lf appu:ip1·iate 

• AeQueSt fot· Ptqx>eal • EPA-IO-Placutanent • EPA-ABgim, Reglmal 
( RFP) to cont1·act0111 and Cont1·acta Ploject Of floe1· 
listed in 14 POlnt Management Dlvlsioo • EPA-IQ- ERD 
docllnent (PCMD) 

• ()XU1entation 1ega1dlng • EPA-OSC • EPA-IO-ERD 
the bldd lng and pt"OpOSal • EPA-tQ-PCMD 
evaluation pt'00888 • EPA-10-ERD 

3. State Involvanent 

• State SUpe1·fund O>nt1·act 

•• tbtloe of Awatd and • EPA-IO-PCJI> • EPA-IO-ERD 
doclrtentatlon 

0 0 [k·af t SSC and Omnanta • EPA-Aegiai-<S: • EPA-AeglOO-OSC 

•• Final accepted SSC and 0 EPA-IO-ERD (GUI') 0 EPA-Region-ERO 
concunences EPA-~lan RPO 

Protable File IDcation 

• Pla..-.d Renova! 
ABsponse Pile 

• Plamed Rall>Val 
Response File 

• Plamed Renl>val 
Response Flle 

• Plamed Renoval 
Response File 

• Plamed AenDval 
Response File 

• Plamed leloval 
ABaponse Fl le 
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111 •. Sequence of Events, Includi!!J Cbnsistency with tCP (continued) 

c. Planned A:!IDYals (cmtlooed)· 

J. state Involvenent (continued) 

n>cunent 0t·iginato1· EPA Olntact Ptobable File IDcation 

•• Cannunications, meno-
1·anda and othe1· · 

· docunents te_levant 
to the contt-act 

•• D'.>Clllentation of cost 
celling fo1· state 
se1vices 

• Dally dOCl1119ntatlm 
of State costs 
(daily log and 
EPA Fotm 1900-55 
01· equivalent) 

00 Request fo1· payment 
of cost shate not 
met thtough 
setvices 

•• D>a.llentatlm of 
state payment 

0 EPA-IO-ERD ( IDI') 
0 fPA-tQ-ERD ( GDI') 

• fPA-(l;C 

• EPA-<EC 
• State Ptoject 

Ox>tdlnato1· 

0 EPA-IO-FMD 

• EPA-IO- nt> 
• State Depa1tment 

of Tleasu1y 

• fPA-fO-Gt·ants 
1dninist1·atlon 

·•state Agency 

0 EPA-Region-ERO (IOI') 
0 EPA-Region-ERO (GDr) 

• EPA-Regioo, Reglooal 
Ploject Offloe1· 

• EPA-Regim, Aeglmal 
Ptoject Off lce1· 

• EPA-lbjiai, Regional 
Ploject Offlce1· 

• EP~Raglm, Ragimal 
Ptoject Off lcet· 

• EPA-Regioo, Aegima l 
Ptoject Offlce1· 

• Plal'Mled Renova! 
Response File 

• Pla.-..d Renova! 
Response ,u. 

• Planned Ramval 
Response File 

• Plamed RQnoval 
Response File 

• Planned RatDval 
Response File 

• Planned AenDval 
Response File 
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111. sequence of Dlente, Jncludl'!I QnJistency vlth t«:P (continued) 

c. Plamed IBIJVale (cantlruad) 

lk>c\lnent 

• State cocpn·atlve 
agteement 

• F.PA-HO-ERD ( GIJI') 
• F.PA-IQ-GAD ( <Xm) 

co 
0 

•• Appllcatlm (dt·aft 
and acoawpanying 
<kx::lnentatlm EPA 

• F.PA-Raglon, Raglonal 
Ploject Of flm1· 

• State Ptoject Of flmt· 

Fo111 5700-331 State 
Ptagtamatic Asau1·anoae' 
EPA Fo1m 5700-481 
caD.lnlty Relations Plan) 

• • Declaim MellD1·and&Ja • D'A-Raglm, Regional 
ldalnlstt·atot· 

• • Aeglm and Headquattet• • D'lc-Raglon, P1ag1·• 
teview m11nents and EnfotlWnt staff 

• • Gt·ant FUndilWJ Oldat· 

•• camaltbnent Notice 
(EPA Fol• 2550-9) 

•• Qq>e1-ative AQ1eanent 
(EPA Fo11a 5700-20A) 

• F.PA-IQ-ERD (IOI') , <MJB, 
llSCD, co:, oo::, <DR 
vith final apptoval by 
M, OSWER. 

• EPA-IQ-DD (GDI') 

• EPA-HO-OERR (AC) 
• EPA-Region, Regional 

Ploject Offlm1· 

• EPA-IQ-GAD (<Xm) 

F.PA Q:Jntact 

• BPA-ABgion, ABgional 
PlOject Offlmt· 

• BM-Region, Regional 
Ptoject Offlcet· 

• fJ'A-Aaglm, Regional 
Ptoject Offlca1· 

• BPA-Reglm, Regional 
Ptoject Off ica1· 

• EPA-Region, Regional 
Ptoject Off ice1· 

• EPA-Aegim, Regional 
Ptoject offica1· 

Plobable rlle IDcation 

• Plamad Aenoval 
Aaaponae File 

• Planrwd Ranl>val 
Reapa1me Pile 

• Planrwd Renoval 
ReapOlme Pile 

• Plamad Rem>val 
Reaponae Pile 

• Plamed Renova! 
A!sponae File 

• Plamad Renova! 
Response File 
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111 •. Seqt.lence of EVents, Inclwing·O>nsistency with lCP (continued) 

c. Plamed RD?Vals (cmtirued) 

J. state Involvanent (continued) 

n>cuoent 

•• Deviation f1an 40 
CFR 30 

•• ltlnenrt:nents (EPA Fol• 
~~~0-20A and /01· 20 B) 

•• state apptoval of 
Coq>et·ative 1.g1eanent 
( l f 1equited.) 

<k·lginato1· 

• EPA-HO-ERD C GIJI') 
• EPA-IO-GAD ( <J:m) 

• EPA-llO-GN> 

• State entity that nuat 
vote to apptove 

EPA O>ntact 

• EPA-Region, Ja;Jlonal 
Ptoject officet· 

• EPA-RBgion, RBgional 
Ptoject Office1· 

• EPA-Region, Regional 
Ptoject Offioet· 

4. Response Dtplanantation - see pages .28-30 undet· •Jnnedlate REnovala•. 

Plobable File IDcation 

• PlalVled Renoval 
Response Fi le 

• Plamed RBRDval 
Response File 

• Plamed RenDval 
RBaponse File 

5. TAT O>ntractual IX>cunenta fot· Aenovals - see page 11 lftle1· • 1nme<1iate Renova ls•. 
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111. Seqllence of Events, Including O>nsistency with N:P 

o. Janedial Actions 

1. anedial Action Planning aid Decision Milking 

Dx:unent 

• A!medlal Action 
Maste1· Plan 

•OXllnents ielating to 
the initiation of 
RI/FS 

• lk>Cllnents telating to 
the need fo1· Initial 
Remedial Measutes 

• lDC\..11ents 1elatlr1g to 
soun.-e conttol tanedlal 
actions and off-site 
temedial actions 

2. State Involvanent 

• Cledit Identlf ication 
tstter 

• EPA Inspecto1· Gena1·al • s 
Al.Kilt Repo1·t of 
state accounting of 
expendl tu1es dut·ing 
Ctedlt pedal 

a:·iginato1· 

• Rf>\/FIT Cont.ractot· 
• EPA-~ion, 

Ploject. Office1· 

• EPA Raglonal 
Ptoject Off ice1· 

• EPA Regional 
Ploject Of fleet· 

• EPA Regional 
Ploject. Off lce1· 

• State Agency 

0 EPA Of flee of 
InspectOl· Genat·al 

EPA QJntact 

• EPA-HO, OERR 

• EPA-IOr 0ERR 

• EPA-~lon, 
Financial ~t. 
Of fleet· 

• EPA-Region
RSFO 

Probable rile IDcation 

• a..adial Planning 
Pile 

• AEllBdlal Planning 
File 

• Relmdlal Planning 
rue 

• Aeaadial PlalVllng 
Pile 

• Aeaadlal Rasponse1 
State C.ooldlnation 
File. 

• Re•adlal Rasponse1 
State C.ooldlnatlon 
Pile 
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111. Se<p.aence of EVents, Includi!!J O>nsistency with tCP (continued) 

o. Remedial .Actions (CO'ltiooed) 

00 
w 

2. state Involvement (continued) 

lbcunent 

• Fo1mal vedfication of 
ctedit notif ieation 

• supe1·fund cont1·acts and 
docl.lnents suppo1·ting' 
State Assu1·ances 

• Cont1act Decision 
Meno 

• Copy of check f i·an 
State to EPA and 
ce1tifled mail 
teceipt (fot· 
State sha1e . 
of wo1·k done 
undEn· Supe1·fund 
Cont1·act 

• Cbopetative Agt-ea..nt 
p1e-appUcatlon 
notification 
package (incll.Kles 
EPA Fo11a 5700-30 

~·iginato1· 

0 EPA-HO- Hazatdoua Site 
Olnt1ol Division 

0 EPA-Region RSFO 

• State Atto1ney Genei~l 
0 State Agency 
• EPA-Regloo-SUpet·fund 

0001dinato1· and RSFO 
• Cont1ol Dlvlslon 
• EPA-HO-AA fo1· CSER 

• EPA-Reglm, RSPO 

• State Agency 
• EPA-HO-Financial Manage

nent Division 

• State Agency 
• IPA-Raglan, RSFO 
• EPA-R!glonal Cmnael 

EPA Ck>ntact 

• EPA-Region, RSPO 
0 EPA-Regim, Fin. 

Mgt. Offloe1· 

• EPA-Regioo, RSPO 

• EPA-Reglcn, RSPO 

0 EPA-Reglm, Fin. 
Hgt. Offioet· 

0 EPA-Reglcn, RSPO 

Pu>bable File f.Dcation 

0 Remedial Respdnse 1 

State Cootdinatlon 
File 

0 Ran!Kllal Response: 
State Cootdlnatlon 
File 

• Aenadlal Aaeponaea 
State c.ootd. Fl le 

0 Renedlal RespatMI 
State COOtd. File 

• Ranedlal Responses 
State Cocxd • Fl le 
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111. 5eguence of twnts, Jncludl!Q Ck>nslstency with t«:P (continued) 

o. Aernedial lction (cmtilUld) 

2. State Involvaaent (continued) 

n:>cunent <k·iglnato1· 

• l:k>C\lnents Relating to • EPA-IOr Gumta ldain-
EPA G1·ants ldalnls.t1'8tlm at1·atlon Dlvlalon 
Dlvlslon 1evlew fOl· 
COopetatlve 
t.g1eement 

• eoope1·atlw 1tg1eenent • State IQency • EPA-Region, RSl10 
application package • EPA-Region, RSlO 
(includes EPA R>l• 5700-33 • EPA-Reglanal Qu1ael 

Plabable File 1.Dcatlon 

• Ramdial Reaponaes 
State ODOld. File 

• ae.dial Rasponae. 
State ODOld. Pile 

• EPA-Region, Ero • EPA-Aagim, RSPO • Ra•dial Reaponaea 

• Coq>e1·atlve #.gleaBlt 
G1·ant Fl.uding Olde1· ( U-A 
Faun 5700-14 

• CoopeJ·at l ve Agteeanant 
OJnnitbnent *>tice 
(EPA Folm 2550-9) 

• Coope1·ative t.Qteemant, 
Modif lcations, and 
telated docunents 
(includes EPA Fot• 
5700-20A and B 

State ODOld. File 

• EPA-IO, ttazaulous Site • EPA-Regim, RSPO • aa-ctial Responses 
Ck>nt1ol Division State ODOld. FU• 

• EPA-IO, Gt·anta ldlin
ist1·atlon .olvi&iOI} 

• EPA-BJ, ttazatdws Site • fPA-Regim, RSPO • Re•edlal Respon•a 
Olnt1ol Divlsi<11 state Coold. rile 

• fPA-RJ, Gt-ants 1dain
st1·atlon Dlvlsion 

• EPA Awatd Official • fPA-Ragion, RSFO • Ramdial Responses 
State ODOld. File 
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Ill~ ·Sequence of Events, Includi'!I Consistency with r-cP (continued) · 

o. Remedial 1':tlon (contiooed) 

2. State Involvanent (continued) 

D>cunent 

• Coopet·ative Agteenmt 
State ()Jattedy Pt-ogt-ess 
Repot·ts, EPA 1eviews of 
the Repoi·ts, ard ielated 
docu11ents 

0 D:>cl.m!nts suwct·t lng 
an expendltute 
deviation fot· 
Ple-awatd oostfl 

0 State/EPA Cbnespondenoe 
tegatding Cont1·acts/Coq>
e1-atlve Agt-eesnents 

0 EPA intetnal oaments 
on d1·aft and final 
wt·sions of Contt-act/ 
OXlpet-ative Agteenents 

• su1111iu·ies of all 
·IOBetings held to 
negotiate Conttact 
/Coope1-ative Agteement 

• State legislation 
ot· 1egulations 
authol"izing States 
to entet· into 
Cont1·act/Coq>e1·atjve 
Agteement 

<k·iglnato1· 

• State 

0 EPA-IO-GAD (alt) 

•· Apptq>t·iate Staff at 
EPA Region/fl) 
and State Agency· 

• Applq>t·late Staff at 
EPA Region/fl) 

0 EPA-ABgioo RSPO 

• State Statutes/Code 
of Aegulatiooa 

EPA QJn~ Pt'Obable File JDCation 

• EPA-Aegloo, RSPO • Aelnedlal Responses 
State Cootd. Fil~ 

• EPA-l"glm, RSPO 0 Renedial Respoosea 
• .EPA-Region, Fin. State Cootd. File 

M:jt. Off icet· 

• fPA-R!Qioo, RSPO • Renadlal Respoose1 
State Coold. Fl le 

• EPA-RJgion, RSPO • Rnedlal Responaea 
State Cootd. File 

• fPA-1'9gim, RSPO • ~ial Responae1 
State Cootd. File 

• EPA-RJglm, RSPO • Aenedlal Reaplnae1 
State Coold. File 
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111. Sequence of f.'1ents, Inclucli'!I Olnsistency with NCP Ccont~nued) 

o. IUnedlal lctlon (cantlooed) 

2. State Jnvolva18nt (contlrued) 

IX>CUnent 

• State apptoval Clf 
neoessaty by state 
law) of Coopet·atl ve 
Agteement/Contract 

<k·i9lnato1· 

• State entity granti"il 
appa:oval 

3. R!sponse J!ll>lanentatlon Ccontlnued) 

• Jnvestigatim tepoa:ts and 
suppoa:·ting doc\lnents 

• Feasibility Study and 
suppo1·t ing docunents 

• R!view of design 
plans and 
speclflcatlons1 

• .App1q>1·iate lqerq I 
Contt·actoa:· 

• EPA-OOC/Response 'Rt• 
• State-a;c/Reaponse Teaa 
• RD1/FIT QJnta:actor 
• EP~Reglonal 01· HO 

'll!chnical Staff . 
• State lq!n;y 1\K:hnical 

Staff 

• EPA-OOC/Aasponse 'Rt• 
• Stat.,...a;c/Response Tama 
• RD1/FIT QJnt1act01· 
• EP~Aaglonal Ol' 10 

1\K:hnlcal Staff 
• State /iqelq 'll!Chnlcal 

Staff 
• ~my Colpa of Englneet• 

EPA OJnt.act 

• EPA-Region, RSPO 

• EPA-Reglm, RSPO 

• EPA-R!gim, RSPO 

• EPA-R!Qim, RSPO 

Pl"Cbable File IDCatlon 

• Ralladlal Reaponaa1 
State O>old. Pile 

• Aeaadlal Respon11e1 
REnadlal Plaming 

• a.edlal REtsponse1 
State Coold. File 

• Ranedlal Aaapcnse I 
Ra•dlal Plaming 
File 
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111. sequence of f.Wnts, Including <l:>nslstency with NCP (continued) 

o. fbnedial Aetion Ccootinued) 

l. ~sponse 1n1>lanentatlon (continued) 

D:>cunent 

• lngs, notes, 1epo1·ts, 
manifests, wo1k plans, 
health and safety 
plans and othea:· 
documents a:elatlng 
to const1uctlon 
activities 

00 
• Pe1mits and Manifests 

....J (e.g., Dtedge and 
Fi 11 Mated al 
Dlscha1ges-Sec. 404 
of CWl\1 RCRA-S~. 
6925) 

• Photog1·aphs 01· video 
tape taken of wo1·k 
in p1og1ess 

• Final EPA-me Aepott 

n·lglnato1· 

• EPlrQ;C/Response 'n!an 
• State-a;c/Responae ntaa 

P1oject Cont1·act0l'8 
• 0>1ps of &1Qinee111 

• Apptq>riate Federal 01· 
State Fe110ltting 1vJ8rK:Y 

• O>tps of f)lglnee111 

• Ploject Cont1·actor 
• EPA-a;C/Response Teal 
• State-a;c/Response 'ntam 
• RWFIT cont1·act01· 
• 0>1ps of Qlginee1·a 

• Qllr-QSC 

• Cotps of &igineen 

EPA.Olntact 

• EPA-Region, RSPO 
• 0>1ps of fllginee1·s 

Site Ptoject 
Offic:e1· 

• EPlr-Reglm, RSPO 

• EPA-l'egion, RSPO 

Probable File IDcation 

• Aemedial Re&ponses 
Remedial Inplasent. 
File 

• Aenedial Responses 
Aemedlal IJll>lement. 
Pile 

• 9!medlal Responses 
Dnage1y Pile or Rem. 
1n1>la1antatlon File 

• Remedial Respmse 
atme<tial 1n1>lanent. 
File 



co 
co 

-43-

111. Seqllence of t."8nta,·Includi19 O>nsistency with t«:P (continued) 

o. Remedial ~l:lon (contirued) 

3. Response ID!>l1118ntation (continued) 

h>cunent 

• Dxunentation ielating 
to all &an{>ling and 
analysis conducted 
during oonst1uctlon 
and with iespect 
to post-closu1e 
11Dlito1·ing fe.g., 
SClll>ling and 
analysis data 
1epo1·ts f1aa 
no1itodng wells) 

<k·lglnatm· 

• . EPA-<B:/Raap. ,__ 
• Sta~ap. 1'181 
• RD\IPIT Cont111Ctc:Jl· 
• Ploject Cont111etot· 

4. 0>nt1·actual Q>cunenta fbl· Ralledlal N:>t'k 

• RfJ\/FIT Zone O>nt1·act • EPA Regional RfJ\/FIT 
ftchnical Dhectlve Cootdinator 
doallents/ tt>1'k Assignmnta 

EPA Qmtact 

• EPA-Region, RSPO 

Plabable File IDcatlon 

• ~l•l Response 
ltiwdlal lllplwnt. 
Pile 

• <llntlacta File 
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III. Sequence of EYents, Inell.ding Cbnsistency with NCP (continued) 

o. lenedial Actim (continued) 

4. O>ntt·actual ~nta fOl· amedlal tt>t·k (continued) 

D:>cunent (k·iginato1· EPA Q>ntact 

• RE)\/FIT Z6ne Cmt1act • EPA AeglOIVll RDt/FIT • EPA-Aeglai, 1600 
Reglonal W:>1k Plan 0Xxdlnato1· 
lenedial Plaoolng 
and SUppot·t Activity 
Projection - W:>1·k 
Assigrments 

0 RD\/FIT Zone ° FIT Aegiooal Ptoject • EPA-Reglm, RSro 

Contt·act - Technical Offioet· 
Di1ective 
CDclm!nt ( 'IDD) 

0 W:>1k Assigrment Package 0 EPA-~im, RSPO 0 EPA-~lm, RSPO 
• State Ptoj. Offioe1· 

• Cont1·acto1· W:>dc. Plan 0 REM/FIT Q>nt1·act0t· • EPA-~lon, RSPO 

0 Management Plans (Za18 0 RDt/FIT O>ntt·actor • EPA-Regional RfJ\/FIT 
c:nd Regional) Q>1dlnator: 

• Ptog1ess Repo1·ts-'rechnlcal/ • R91/l'IT Contractcx· • BPA-Raglonal RDl/FIT 
Financial (Zone and Q>ldlnatot· 
Regional) 

Ptabable File l.Dcation 

• COntracta File 

• CDntracts File 

• Olllt1·acts Fi le 

• Conttacts File 

• Cont1·acts File 

• Contracts File 
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III. Sequence of t."8nta, Inclt.dirg Qnlistency with tCP (continued) 

o. l&ledial ktim (cmtlooed) 

4. o:>nt1·actual D>C\1118nta foi· Remedial tt>1·k (continued) 

\0 

IX>Cllnent 

• Activity Q:mpletlon 
l\1po1·ts (TDD Acknowl. 
and tt>1·k Asaic;pent) 

• Awa1d Fee Pe1·fouaance 
Eve~t Aepo1·ts 

0 
• List of contact 

pe1sons in the 
ocmnunity 

• o:.munity Aelatims 
Plan 

• P1ess teleases ot' 

infoJmation ieleased 
to the public 

• SUmal"ies/t1·ansc1·ipta 
p.lblic meetings 

• 

Ck·iginatot· 

• RiJ\/PIT Ccnt1·act:ol· 

• EPA Raglonal RD\IPIT 
O>otdinata1· 

• Rf)\/FIT Regional Ploject 
Offloa1·. 

• EPA-Aagional Staff 
• Staff of State and 

IDCal Agencies 

• fPA-Reglon/IQ-PUbllc 
Affab11 Office 

• EPA-Region, RSPO 

• t'ede1al, State 01· IDcal 
of flclals 

• EP"1State Officials 
• Stenog1·apha1· 

EPA O>nt.act Pldlable File IDCatlm 

• EPA-Raglonal 189;' • 0>nt1-acta File 
nT Q>ldlnator 

• F.PA-Raglmal Rf.JV • QJntracta Pile 
PIT Cotdlnatot· 

• Remtdial Raaponse1 
• EPA-Raglm, RSPO camunlty Ralatlons 

File 

• a»A-Region, RSPO • Aenedlal Reaponaea 
C'ama.Kllty Relations 
File 

• EPA-Aegim, RSPO • Remedial ResponMI 
Cklmunity RBlatlons 
File 

• F.PA-Region, RSPO • Aelnedlal Reaponsea 
Qaullty Relations 

File 
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111. sequence of Events, Includlrg n>nslstency with tCP (continued) 

E. Dnplementatlon of O>st ~1y Plan 

nxunent 

• List of Patties 
issued 
~nd lette1·(s) 
and dates of issuance 

• ~sponse to Demand 
Lette1·(s) 

• Founal cost teOOllety 
tefen·al menDS 

to EPA-10-01...0C and 
Department of Justice 
( if 1esponse to 
demand lette1·s was 
negative) 

• Cot~espondenoe and notes 
f u:m 01-a l carmunlcatims 
with potential 1esponsible 
pa1·ties 1ega1ding 
negotiations/settlement 

• Settlement pttJpOSais and 
suppo1·ting docl.lnents 

• Settlenent ag1eanenta and 
suppo1·tlng docunents** 

o·lginato1· 

• EPA-Regional Counsel 
• o>A-tQ-OLE£ and OIPE 
• U.S. Depat'l:ment of 

Justice 

• ~tentlal Responsible 
Pat·ty 

• EPA-Regl01al Counael 

• POtentlal Ritsponsible 
Pa1·ty 

• EPA-Regimal Counsel 
• EPA-HO-OUX: and OIPE 

• POtential Responsible 
Pa1·ty 

• EPA-Regiooal Counsel 
• EPl\-H()-{)LfX: and OIPE 

• ·~tential Responsible 
Pat·ty 

• EPA-Jegional Ca.Inset 
• EPA-fl0-{)LE£ and OIPE 

EPA O>ntact 

• fJ>A-Regional OJUnael 

• EPA-Reglmal Counael 

• o>A-Regimal Q:>unael · 

• EPA-Reglmal Counsel 

• EPA-Regional Counsel 

Probable File IDcatim 

• ~ial Responses 
Dlfcx:ceaent File 

• Remedial Responses 
Enfouanant File 

• lbnedlal Aesponsea 
Enfonanent File 

• Remedial Ritsponsea 
Enfo1·oement File 

• Remedial Responses 
Enfonanent Fl le 

• leledi~l Responses 
Enf0t·oement File 

* In s whe1e pa1tlal settlements ate teached the p 1 or only sate of the patties settle 



ApPendix o 

'l'he follo.tin; pages ccnstitute a sample cost recovety plan that may be 

used by the Regions to facilitate the develqment and gathering of doc:\.lnents, 

assess the evidence, issue demard letters and prepare for negotiations and 

litigaticn 'lbe use of a cost rea:>very plan is purely optional. . If a Region 

c:OOoses to use the cost recoveey plan as a manageaent and enforcement tool, it 

may use any format it do:lses. '1'he plan included in this Appendix is intended 

only as a sample. 
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ADOOESS 
-(~s~t-a~te~)r---------------------------~(c~l--t_y_C11: __ ·~t-CM11___,).----~ 

I I. fUND ACTIVITUS AT SITE 

D!lte Scheduled lbllat11 Spent 
i i Act v ty bite Bea\11 blte <klnPleted to Beain to Dlte 

Inmediate 1'loKNal 

Planned l&KNal 

Remedial Jnvestigatloo • 
Feasibility Stud (l·i/fa) 

Initial Remedial Mew&Utes 

Panedial D!sian 

Panedial CcAlst1uctioo 

III. FUND FINANCED ACTIVITIES 'ID BE <D/ERED BY ·mis <n;T RfXX)VF.RY EFFORI' 

~ -~-- -------------------------------------------------

. --- ... . . ... -- --------------------------------------
··- .. -----------------..----------------------

--·- -·-------------------------------------
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IV. 9.NtARY OF BACKGIOH> EVENl'S 

Apptqu·iate Staff <Dpletioo 
Event <Uatact Pal11al Dita CJt· Status 

1. R!spoosible Pa1·ty sea1ch and 
Assessnent CJf Financial Status 

2. ~tice lBttet·s Issued 

3. 10-pt. CJl' 14-pt. 0-JCUaBnts 
Ptepated 

4. RAMP Pl.eoated 

s. Headquat·te111 Review and AppttNal 
CJf Cocpet·ative Ag1eamnt/SUpe1·ftn1 
Coot1·act - . - .. 
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V. IESIGNATICfl OF STAFF ~IOIBIBILITI~-AND TAK;E:I' MTES fUR S'IEPS IN cn;T 

Cbll>letioo Dlte 
Step Assigned 'lb Ptriiected Actual 

PHASE I - Initial Stel!! 

1. tblito1· 01-0:.tna f\nl ktivitv 

2. Assess Responsible Pa1·ty Infounatioo 1 

Identif icatiCA'l of AespCA'lsible 
Patties 

Financial Capability Assessment 
of Responaible·Pa1ties 
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Calpletloo Dllte 
Step Assluned 'lb Pl.-oiected Actual 

3. Review Reglooal SUpe1·fund files and cJbtain 
cc..p ies CJf any dc.lculants that can be used 
tCJ pt<Na the c..ocutt:ence Cit" thteat CJf a 
t·elease and the liability Clf the pCJten-
t ially iesponslble put.lea 

~E 11 - Cklllectloo Clf. 0:0-nts 

1. R!view Reglooal SUpe1·fWld files and 
CJbtain or.pies af any dc.o-nts that can 
be used as evidence ta pttNe cooslstency 
with the Natiooal O'A\tingancy Plan and 
tCJ dcJanent expenditutes and decisloo-
•kl~. 

2. O>taln nacemly dta-ntatloo ftc.. 
tteadqua1te1a, cx..t1actua~ State and 
CJthet· Fe<t.tt·al agencies that wete ln-
valved in the clean-up. 
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Ccnpletic.n Date 
Step Ass ioned 'lb Ploiected ktual 

PHASE III - Demand lette111 

l. Dt-aft Demaoo Iatte111 

2. Cbtaln Slgnatuut "CJf DilectCJt·, CN>E c.n 
Dnand Lette1'8 

PHASE IV - Negcltiatic.ns 
' 

1. Establish Negcltiatioo 'Rtana and Select 
Teen Leade1· and lead NBacitiato1· 

2. Assess Evidence and St1ength _of case. 
Identify and Attenot w Rectify Dlta Gaos. 

3. Seatch fo1· and Select Expe1·ts, as 
Ao1>1CJD1·iate. 

4. ~veloo NeaCJtiation Schedule 

s. O:,Otdinate with State aoo ltJCal Officials 

6. Ptepate Infamatic.n Package f01· .Ae&pcAl-
sible Pat·ties. 
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Cc..apletioo Date 
Step A&signcd 'lb Pl<Jjected Actual 

PllASt-: v - 'Litigatioo 

1. Pt·epate case Aef f--~·al MenD and Lltlgatloo 
9!001·t fCJl' lnJ 

2. Assess Evidence w S11ppc1tt the Fclllwing 1 

Release occun:.ed 

Patty was Aeapc.nsible 

Ra81XJ11se was <U\Sistant with HCP 

Tabllatim CJf Ccsts and Sn(Jlut 
IXICUaentatic:n 

3. Pt·eoa1e Bt:ief inas fot· Heath••1te1s and IXU 

4. Ptwide Legal Buppcllt tcJ DQJ OJt·ing n·ial 
Pteoa1·atioo 

s. Pl<Nide 'l\!d•nical Suppc.tt tcJ DQJ o.a·ing 
Tt·ial Pteoa1·atioo 
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VI - MiscellanecA.1s Issues Assc.ociated with the Site 

It is iea.gnized that the1e may be special technical, legal and pc1licy issues 
fu1· a site which need to be add1essed. Sane exanples a1e1 handling la1ge 
na.alti-gene1·atu1· cases, pieu:ing CXJ1pu1·ate veils; pc1Ucies am p1tJOedu1es 1ega1ding 
fedlnal facility involvementsr and State CXJStS am <Xlll&istency with the tel>. 
These issues shcAald be listed in this sectioo CJf the plan and a staff Enou· and 
due date fCJL" a 1esponse tCJ the issue shwld ·be assigned. 



!ppendix E 

It is suggested that central files be set up in each aegian to facilitate 

the cost recovery data gathering effort. ~ch Regier. JIUSt of c:curse decide for 

itself whether a central filing system wculd be beneficiA:J, and whether it is 

lcgistieally feasible. ~ix E contains a sanple file structure that the 

Regiais might.ccnsider if central files are to be set up. 
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APPENDIX £ 

PROPOSED FILE STRUCTURE 

To adequately document activities taken at a Superfund 
site, an organized filing system is essential. A well defined 
and maintained f ilin9 system will minimize duplication of files 
as well as the time ·and effort required to locate documents, 
facilitate the transition to the negotiation or litigation 
phases of the cost recovery process, and allow Agency staff to 
obtain status information about a site for management purposes. 

The details regarding such a filing system are discussed in 
a guidance paper entitled, •Reqional Paper File Struc:ure," 
Final Draft, u.s. EPA, Office of Emergency and Remedial 
Response, Office of Policy and Program Management (OPPM), 
December 1, 1982. 'l'he file structure which is presented in 
Exhibit E•l is based on the one outlined in that guidance paper. 

As appropriate, subsets of the files liseed in Exhibit B·l 
or additional files could be established for those sites which 
have extensive docume~tation requirements. It is important to 
note that the •Enforcement• file is defined narrowly (see 
description below) for purposes of this filing system. A 
f ilin9 system or9anized for an enforcement action would 
necessitate the use of information contained in many different 
files. 

EXHIBIT E •l . 
FILE STRtJCTORE FOR SUPER!'tJND SITES 

Site Overview 
Congressional Inquiries/Be~rings 
llemedial Response 

Discovery/Hazard Ranking 
Remedial Planning 
Remedial Implementation 
State and Other Agency Coordination 
Community Relations 

Removal Response 
Imagery 
Enforcement 
contracts 
Financial Transactions 

Exhibit !-l specifically suggests a file location for each 
document listed. Generally however, the files listed in 
Exhibit E•l should include the following types of information: 
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Site Overview -·Includes site summary, chronological list 
of events and dates, and selected computer system reports. 

Conaressional Inauiries/Hearinas - Includes correspondence, 
docw:ients released in response to Congressional requests, 
testi~ony presented at hearings, hearing transcripts, 
Congressional committee reports and surveys regarding th9 
site. 

Remedial Response 

- Discovery/Hazard Ranking - Includes all documents 
relating to the initial discovery or notification of a 
site, documents rec;arding the preliminary assessment 
of the site (e.g., information about site operation, 

· site investigations, sampling and analysis, 
hydrogeology and biological inventory of surrounding 
area), and hazard ranking forms. 

- Remedial Planning - Includes documents relating to 
preparation of the RAMP, action memo, any remedial 
investigation reports, feasibility studies, plans and 
specifications,· and design reports. 

- Remedial Implementation - Includes all pe:mits, sampling 
and data analysis, daily loqs recorded· at the 
site, osc reports, health and safety plan, documents 
regarding monitoring or maintenance activities. 

- State and Other Agency Coordination - Includes all 
Inter-Agency Agreements, Memoranda of Understanding, 
and all documents relating to the nec;otiation of a 
Cooperative Agreement. 

- Community Relations • Includes all communications with 
community organizations or individuals, minutes or 
transcripts of publi-c meetings, documents relating to 
the Conanunity Relations Plan, documents relating to 
the health and safety plan, public comments on EPA 
proposals and responses, p~ess releases, and newspaper 
articles and TV transcripts. 

• Removal Response* - Includes all documents relating to 
response initiation, development of scope of work, and 
response implementation for immediate and planned removals. 

* Thi~ file may not be located in the central file as the OSC 
may need to retain all of the documents prepared in 
connection with the removal. If possible, an index of the 
documents contained in the removal file should be included 
in the central file and the name and phone number of the 
OSC or other responsible persons should be noted. 
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Imace:v - Includes all current and historical photographs, 
infra-red, thermal or other remote sensing of the site, and 
any photoqraphs or video tapes taken durin9 a response 
action. 

Enforcement* - Includes information directly related to the 
enforcement aspects of response actions taken at a site. 
It includes data on prior leqal actions (Federal, State and 
Local), information relating to potential responsible 
pa:ties sueh as manifests, notice letters and responses, 
neqotiation documents, and demand letters and responses. 
As noted above, additional information necessary to support 
a cost recovery action will be included in other files. 

Contracts - Includes all documents relating to the 
development of the scope of work, request for proposals, 
review of bids, contractor work .plans and reports, EPA 
re7iews of contractor performance, and all summary reports 
regarding the TAT o_r REM/FIT Contracts. 

Financial Transactions** - Includes all documents relating 
to allocation ana commitment of Superfund monies (e.g., 
Action Memc), planned cost documents (e.9., RAMP 
projections), estimated cost documents, obli9ation 
documents (e.g., osc obligation 109), OSC-certified 
invoices submitted by contractors, records of payment by 
EPA, all internal (EPA), external (Treasury or OMB) and 
trust fund reports relating to the site, ~tate 
letter-of-credit drawdown vouchers, State Quarterly 
Reports, and other federal agency reports. 

This file or po:tions of this file may be located in the 
P.99ional Counsel's office due to the confidential nature of 
the material. 

See R99ional Financial Procedures Manual, Draft, tJ.S. EPA, 
August 29, 1962 for additional information regarding the 
site financial file. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, DC ZO.CIO 

M 29 1983 

MEMORANDUM 

SUBJECT: 

FROM: 

Lee Thomas· 
Assistant Adminis 

Solid Waste and Response 

TO: Regional .Administrators, Regions I-X 
Regional Counsels, Regions I-X 
Director, Office of Intergovernmental Liaison 

The clean-up of .hazardous waste disposal sites under the 

Comprehensive Environmental Response, Compensation, and Liability 

Act CCERCLA) involves payment of monies from the Hazardous Substance 

Response Fund (the Fund) created by Section 211 of CERCLA to 

individual States or to contractors to finance clean-up activities. 

In many cases, the State in which the site is located will also 

contribute its own funds to the site clean~up !I· EPA and the State 
; 

may thereafter negotiate with or take judicial action for recovery 

of the amounts expended by them against the party or parties who 

1/ Under CERCLA Sl04(c)(3), the State must pay or assure payment 
of 10 percent Of the COSt of remedial action and operations and 
maintenance at a site and at least SO per cent of the cost of 
all response actions at a facility which was owned by the State 
or a subdivision at the time of disposal of hazardous substances. 

Curren_t Agency policy allows CERCLA funding of remedial 
investigation, feasibility study, and remedial design at privately 
owned sites without a State cost-share. Accordingly, any cost-
share previously paid by the State (allowable State services, 
statutory credit or cash) for remedial investigations, feasibility 
studies, and remedial design at privately owned sites will he . 
applied toward the State's share of the cost for remedial construction 
at the site, see May 13, 1983 Memorandum from Lee M. Thomas. 
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are legally responsible 11· In those cases, the question arises 

whether the separate negotiations or judicial actions of EPA or 

the State to recover their respective funds might, in some way, 

prejudice the other's right to recoup its monies, and if so, 

what actions might be taken to avoid such prejudicial effect. 

It may initially appear unreasonable to conceive that either 

EPA or a State could take action which would interfere with the 

other's right to recover monies expended for site clean-up. 

However, the following points should be considered: 

0 State as Agent - EPA will frequently transfer its share 

of clean-up funds to the State which will, in turn, spend 

it on the· site under the cooperative agreement with EPA. 

The cooperative agreement contains numerous protocols, 

procedures, and other standards with which the State must 

comply to assure the quality of the site investigation and 

clean-up. Because of EPA's control over these matters, 

adverse parties may argue that the State is EPA's agent or 

representative for the expenditure of the funds. This 

misunderstanding might be asserted as a defense to recovery 

of remedial costs by a potentially respon~ible party. 

2/ Further guidance on cost recovery procedures and responsible 
parties is contained in a forthcoming policy entitled, "Cost 
Recovery Actions under CERCLA." 
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Collateral Estoppel - An adverse judgment by a court in an 

action by either EPA or a State on the issue of recovery of 

funds expended on the site might be held to collaterally 

estop the other governmental agency from successfully bringing 

a subsequent action against that same party 3/. 

Insolvency of Responsible Party(s) - A settlement or 

judgment by EPA or the State might exhaust the available 

resources of the responsible party(s), leaving the other 

governmental agency without possibility of a recovery. 

Regardless of the merits of arguments which may be made on 

the foregoing considerations, in the interest of promoting 

Federal-State relations, there are certain rights and obligations 

which should be clearly defined at the outset of the relationship. 

The Regions, in cooperation with OERR, have recognized the benefits 

of identifying these interests by reflecting them in the cooperative 

agreements. Accordingly, this memorandum does not require the 

Regions to adopt any new procedures or change any existing coopera

tive agreements. Instead this document presents the rationale 

for drafting cooperative agreements in the manner prescribed by 

OERR. 

3/ See United States v. I.T.T. Rayonier, Inc., 627 F.2d 996, 
(9th Cir., 1980). 
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THE COOPERATIVE AGREEMENT 

1. Negation of Agency in Cooperative Agreement 

The cooperative agreement should negate the principle that 

the State is an agent for EPA. This is important for both govern

mental agencies for a number of reasons. In the cooperative 

agreement, EPA will necessarily require that the State observe 

certain standards, procedures and protocols, such as in the 

taking of samples, their chain-of-custody, analysis protocols, 

and perhaps accounting procedures. The need to specify such 

procedures could be argued to constitute a right to control the 

actions of the State, an indicia of an agency relationship. 

Neither EPA nor the State should wish to encourage such an 

argument because of the potential exposure to tort liability 

as well as the possibility of complicating a cost-recovery effort. 

Therefore, the imputation of an agency relationship between EPA 

and the State should be negated by appropriate language in the 

cooperative agreement. Suggested language for such a provision 

appears in the Appendix to this memorandum. 

2. Requirement for Notice of Settlement or Action 

The cooperative agreement between EPA and -the State should 

contain a provision that neither will initiate a cost recovery 

proceeding or enter into a settlement with the responsible party 

except after ample written notice in advance of the execution of 

a settlement agreement or the filing of a suit. The provision 

prevents rushing by EPA and the State to obtain a judgment against 
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or settlement with the responsible party, thereby gaining 

a position of preference with respect to the assets of the 

responsible party. 

Inclusion of such a provision in the cooperative agreement 

is fair to both EPA and the State, in that neither may gain an 

unexpected advantage to the assets of the responsible party by 

separate negotiations of which the other may be unaware. 

Such a provision also provides a means whereby each party to 

the cooperative agreement may take separate independent action 

to protect its interests, after having given the necessary notice, 

if there are reasons to not engage in joint EPA-State negotiations 

or file suits in coordination with each other against the 

responsible parties. Suggested language for such a provision 

appears in the Appendix to this memorandum, and provides for 

written notice not less than 30 days in advance of settlement or 

initiation of a cost recovery action. 

3. Requirement fdr Cooperation and Coordination of 
Cost Recovery Efforts 

The cooperative agreement should also provide that EPA and 

the State will cooperate with each other in efforts to recover 

their respective shares of the costs of response activities at the 

facility, and will coordinate their respective activities and 

resources in such efforts, including the filing and coordination 

of litigation for the recovery of costs and the use of evidence 

and witnesses in such suits. This provision is desirable because 
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cost recovery suits will involve considerable data, documents 

and witnesses from both EPA, the State and their contractors, 

and close coordination between EPA and the State will be very 

important to the efficierit and effective resolution of those 

suits. Model language for this provision also appears in the 

Appendix. 

4. Requirement That Judicial Action Be Taken 
in U.S. District Court 

The cooperative agreement should also provide that any suit 

filed by either party to the agreement against any third party for 

recovery of response costs to which it may be entitled, shall be 

brought in the U.S. District Court for the judicial district in 

which the release or damages occurred, or in which the defendant 

resides, may be found, or has his principal office CS113(b)). 

The purpose of this provision is to avoid fragmenting the efforts 

of EPA and the State between Federal court (in which EPA would 

bring a suit), and State court (in which the State could bring a 

cost recovery suit under any applicable State law. See the 

discussion of this point in the section entitled •Pending Cases•, 

infra). Model language for this provision also appears in the 

Appendix. 

NON-JUDICIAL SETTLEMENT 

In the absence of an agency relationship between EPA and the 

State, there is little possibility that the State could enter into 

a separate agreement with the responsible party (as distinguished 
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from a Decree or Judgment) which could affect EPA's rights against 

the responsible party, other than to drain off that party's 

assets which might be available for payment o~ a cost-recovery 

claim. In the case of a responsible party with substantial assets, 

a separate settlement by the State or EPA may not present a 

serious problem to the other party. However, assuming FPA becomes 

aware of an impending settlement between the State and the 

responsible party(s) 4/, the Agency should, before the settlement 

is finalized, determine the probable extent of the responsible 

party's financial ability to satisfy EPA's claim in addition to 

payment of the settlement with the State ~/. 

In most cases, the responsible party will probably wish 

to simultaneously settle its liability with both the State and EPA. 

Collective negotiation and settlement procedures involving the 

4/ EPA should become aware of any impending ·settlement by the 
State with a responsible party assuming there is a provision in· 
the cooperative agreement which requires the State to notify 
EPA in writing thirty days in advance of any proposed settlement, 
and the State complies with that agreement. 

5/ A determination of the financial ability of a potentially 
responsible party can be made by the Financial Management Division 
of the Agency, or by use of a Financial Assessment System which 
has been developed by the Economic Analysis Division of the 
Off ice of Policy Analysis of EPA. This system will provide case
by-case, inexpensive and defensible estimates of ability-to-pay 
which will be useful for settlement consideration. This system 
requires a minimum of financial data which will usually be available 
from a Dun and Bradstreet report, a Moody's listing, or an audited 
financial statement. When that information is not available, the 
system will enable enforcement personnel to focus data requests 
to that information necessary to perform a minimum financial assess
ment. Any questions about this system and its uses should be 
directed to Kathy Summerlee, FTS 382-3077~ or David Erickson, 
FTS 382-276·4. 

110 



-8-

State, EPA, and the responsible parties should be encouraged 

to avoid misunderstandings and to resolve all issues at the 

same time. However, there will undoubtedly be circumstances 

under which the responsible party may believe that it would 

be advantageous t~ settle with one claimant (either EPA or 

the State) and not the other. It is those cases where the 

assets of the potentially responsible party would be sub

stantially depleted by the settlement which could present 

significant problems for each claimant. 

It should.be recognized at the outset that, absent the 

proposed notice and coordination agreements discussed above, 

there is nothing to prevent the State or EPA from settling 

its claim in the absence and without the concurrence of the 

otner. Where such a settlement would place either the State 

or EPA in a more advantageous position with regard to the 

assets of the responsible party, problems could a~ise which 

could affect intergovernmental relations. In those cases, 

the following options are available to EPA: 

1. Should EPA determine that the State has independently 

entered into settlement negotiations with the responsible 

party, EPA should contact the appropriate State.agency in an 

effort to establish a j.oint settlement effort and strategy. 

Simultaneously, EPA should notify the responsible par~y by 

letter (if that has not already been done as part of the Agency's 

cost recovery procedure), advising it of the Agency's claim, and 

that no other person or·entity is authorized to negotiate for or 
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otherwise represent the Agency in respect to that claim. 

At the same time, the Ageqcy should initiate an investigation 

into the financial resources of the responsible party to 

determine whether there will be sufficient assets remaining 

after the proposed State settlement to satisfy EPA's claim. 

That investigation can be carried out in the manner described 

in footnote 5. 

2. If it is determined that the assets of the responsible 

party will likely be depleted or substantially impaired by a 

separate settlement with the State without provision being 

made for EPA's claim, and if efforts to establish a joint 

settlement effort with the State are not successful, then 

consideration should be given to EPA 's applying .to the appro

priate u.s. District Court for the appointment of a receiver 

to operate or manage the assets of the responsible party for 

the benefit of all creditors of that party. This action, if 

taken in a timely manner, would prevent the.· responsible 

party from distributing its assets in a preferential manner. 

However, the decision to attempt to forestall a State 

settlement with a responsible party should be made only after 

serious consideration of all factors involved, including: 

0 the amount of EPA's.claim which might be prejudiced: 

0 the past relations between EPA and the State agency 

involved in the negotiatiQns: 

0 the circumstances under which the State and the 

responsible party entered into the negotiations 

without the presence of EPA; 
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0 the existence of any agreement between EPA and 

the State prohibiting such negotiations: 

0 and any other factors which might bear upon the 

decision. 

While this action should be taken only as a last resort, 

the Agency's responsibility to preserve and restore the Fund may 

require such action. As in other such actions, a decision to 

seek the appointment of a receiver for the assets of a responsible 

party will require the concurrence of the Special Counsel to the 

Administrator for Enforcement. 

PENDING CASES 

There are a number of cases in which States have already 

initiated a suit against responsible parties, and EPA has 

contributed or intends to contribute a portion of the clean-up 

costs. In such cases, what is the, proper forum and the best 

method in which to proceed? 

In the absence of an agreement with EPA to the contrary, 

a State may, of course, proceed with an action in State court for 

cost recovery claims based upon any applicable State law !I· 

6/ CERCLA Sl07(i) provides: •Nothing in this paragraph shall 
affect or modify in any way the obligations or liability of any 
person under any provision of State or Federal law, including 
common law, for damages, injury or loss resulting from a release 
of any hazardous substance or for removal or remedial action or 
the costs of removal or remedial action of such hazardous 
substance.• 
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States are also authorized to make claims under CERCLA for 

the cost of response activities which they incurred at a site. 

Section 107(a) of CERCLA, for example, provides for the liability 

of past and present owners and operators of a facility, generators, 

transporters and others for "all costs of removal or. remedial 

action incurred by the United States 2£ ~ State not inconsistent 

with the National Contingency Plan." Many other sections of 

CERCLA refer to the right of the States to recover for their own 

costs. 

However, Sll3(b) of CERCLA provides: 

" ••• the United States district courts shall have exclusive 
original jurisdiction over all controversies arising under 
this Act, without regard to the citizenship of the parties 
or the amount in controversy. Venue shall lie in any district 
in which the release or damages occurred, or in which the 
defendant resides, may be found, or has his principal office." 

We interpret this provision to mean that any claim made 

by EPA, the State or any other person for recovery of response 

costs, which is based upon the provisions of CERCLA, must be 

brought in the appropriate U.S. District Court, and may not 

be asserted on behalf of EPA by a State in a State court 

action 11· Obviously, any claim asserted by EPA will be based 

upon CERCLA and will be in u.s. District Court. Likewise, if 

7/ In addition to the restriction of Sll3(b), there are additional 
reasons why the State could not attempt collection Of the Federal 

. share of response costs. Under CERCLA Sll2(c)(3) and 28 USC S516, 
the U.S. Attorney General is required to represent EPA in these 
proceedings. This may not be delegated to the States, and therefore 
it is not possible to authorize the States to attempt collection 
of the Federal share of response costs in a State court proceeding, 
·even should it be otherwise appropriate. 

114 



-12-

the State's claim against a third person for its share of the 

costs relies in whole or in part upon CERCLA, then it too must 

be brought in U.S. District Court. A State may, therefore, 

attempt recovery of its share of response costs in State 

court only under some law or theory other than CERCLA. 

We also believe it highly important that EPA and the State 

attempt to coordinate their respective claims because: 

0 such actions will involve a substantial amount of technical 

data, documents and witnesses from both EPA and the State, 

and each party could derive the benefit of the other's 

evidence and witnesses; 

0 coordination would avoid the necessity of maintaining two 

separate. proceedings which would duplicate much of the same 

effort and resources; and 

' 0 coordination of the claims would avoid the issue of collateral 

estoppel discussed earlier in this memorandum. 

We believe the States will be receptive to joint or cooperative 

cost recovery actions with EPA for these reasons,_ and for the 

additional reason that the legal authority for the States to 

recover is probably much clearer under CERCLA than it may be 

under th~ laws of most States. 

The following options, or some variance thereof, should 

therefore be followed in those cases where EPA provides CERCLA 
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funds under a cooperative agreement to a State which has a suit 

pending in State court against the responsible party: 

Option I: EPA should require, as a condition of payment of 

the CERCLA funds to the State, that the State will, within a 

certain period of time (i.e., 30 days) after receipt of the 

funds, dismiss without prejudice all claims for recovery or 

reimbursement of any response costs at the site !/ from any 

action then pending in State court. The provisions recommended 

earlier in this Memorandum for inclusion in all cooperative 

agreements should also be used !f · 

It is not necessary to require that a single suit for cost 

recovery be filed jointly by EPA and the State. It may be a 

more simple procedure, and avoid potential logistical problems, 

for each party to file its own suit separately, and then request 

!/ Note that this does not nec'essarily require a complete 
dismissal of the pending State court action. This recognizes 
that there may be :other claims of the State involved in the 
case, with Which the State may wish to continue in the State 
court proceedings, and that the existence of counterclaims by 
the defendant on other issues may prevent the State from 
effecting a canplete dismissal of the case. The important 
point is to eliminate all cost recovery claims from the 
State court proceedings. Of course, if those are the only 
claims involved in the State case, a canplete dismissal of 
the case would be the desired result. 

!/ The Attorney General of the State should agree to or 
concur in this provision of the cooperative agreement, since 
it affects pending litigation in which the Attorney General 
is representing the State. such agreement or concurrence may 
be limited to the particular provision requiring dismissal of 
the case, and may be evidenced by an endorsement to the 
cooperative agreement or by separate letter signed by the 
Attorney General or his representative. 
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the U.S. District Court before which they are pending to consoli

date proceedings on the suits pursuant to Rule 42 of the Federal 

Rules of Civil Procedure. 

Note also that this. option does not affirmatively require 

that the State refile its claim in Federal court, but only 

that if the claim is refiled, it will be in Federal court. The 

requirement for cooperation and coordination between EPA and 

the State will also apply to and encourage joint negotiations 

with the responsible parties before filing of a suit in Federal 

court, as well as to subsequent litigation in Federal court. 

Option II: It is conceivable that a State may wish to continue 

to pursue its cost recovery claim in State court, or may not 

wish to coordinate its efforts with EPA. In such event, EPA 

should not, even if it could, attempt to require it to do other

wise. However, because collateral estoppel could ·be raised 

against EPA by the responsible party(s) in event of an unfavorable 

result in State court proceedings, EPA should, as a condition 

of payment of the CERCLA funds, require that the State, 

within a specified time, dismiss without prejudice or omit 

from any action then pending or which it may subsequently 

file in· State court any claim for recovery of response costs 

which in the opinion of EPA, are or may be based upon CERCLA, 

or any law, regulation or authority other than that which 

may exist under the laws of that State 10/. 

10/ See comment at footnote 9. 
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EPA should strongly urge the States with which it enters 

into cooperate agreements to accept Option I, since it will 

result in much greater effectiveness and cost-efficiency in 

recovery actions. Option II should be adopted only after 

all efforts to persuade the State have failed. 

Note on Purpose and Use of this Memorandum 

The policy and procedures set forth herein, and internal 

off ice procedures adopted pursuant hereto, are intended solely 

for the guidance of attorneys and other employees of the U.S. 

Environmental Protection Agency. They are not intended to nor 

do they constitute rule-making by the Agency, and may not be 

relied upon to create a right or benefit, substantive or pro

cedural, enforceable at law or in equity, by any person. The 

Agency may take any action at varience with the policies or 

procedures contained in this memorandum, or which are not in 

compliance with internal office procedures that may be adopted 

pursuant to these materials. 

We recognize that this memorandum contains subject 

matter which relates to sensitive areas of the Federal-State 

relationship. Nothing contained herein is intended to imply 

bad faith or improper motive on the part of any State or 

agency thereof, and no such interpretation or construction of 

any provision herein should be made. This memorandum attempts to 

recognize that in the normal course of EPA-State relations, 

occasions arise in which the interests of EPA and the State may 

not be identical, and it is our intent to anticipate and 
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prepare for such occasions so that they can be approached in 

a rational, planned manner to minimize further potential 

impact on the relationship. 

If you have any que_stions or problems concerning any matter 

contained rerein, please call Russell B. Selman at FTS 426-7503. 

Attachment 
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APPENDIX 

Under CERCLA, both EPA and affected States can institute 
enforcement actions against and/or negotiations with parties 
responsible for priority waste sites. When this occurs, a 
settlement or legal action by either party could potentially 
impede or even negate the claims of the other for recovery of 
funds expended at the site. Obligations, rights, and pro
cedures for litigation must be defined as early as possible 
in the working relationship between EPA and the State to avoid 
this eventuality. Therefore, provisions concerning cost recovery 
should be in the Cooperative Agreement application. Specific 
provisions that address different enforcement conditions are 
presented below. These provisions should be reviewed, discussed 
with the RSPO, and included in the application, as appropriate. 
Please ref er to the text of the Memorandum for guidance on 
the use of these provisions. 

1. Disclaimer of Agency Relationship 

Nothing contained in this Agreement shall be construed to 
create, either expressly or by implicaation, the relationship 
of agency between EPA and the State. Any standards, procedures 
or protocols prescribed in this Agreement to be followed by 
the State during the performance of its obligations under this 
Agreement are for assurance of the quality of the final product 
of the actions contemplated by this Agreement, and do not 
constitute a right to control the actio~s of the State. EPA 
(including its employees and contractors) is not authorized to 
represent.or act on behalf of the State in any matter relating 
to the subject matter of this Agreement, and the State (including 
its employees and contractors) is not authorized to represent or 
act on behalf of EPA in any matter related to the subject matter 
of this Agreement. Neither EPA nor the State shall be liable 
for the contracts, acts, errors or omissions of the agents, 
employees or contractors of the other party entered into, 
committed or performed with respect to or in the performance 
of this Agreement. 

2. Notice of Intent to Settle or Initiate Proceedings 

EPA and the State agree that, with respect to the claims 
that each may be entitled to assert against any third person 
(herein referred to as the •responsible party•, whether one or 
more) for reimbursement of any services, materials, monies or 
other thing of value expended by EPA or the State for response 
activity at site described herein, neither EPA nor the Stat~ 
will enter into a settlement with or initiate a judicial or 
administrative proceeding against a responsible party for the 
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recovery of such sums except after having given notice in 
writing to the other party to this Agreement not less than 
thirty (30) days in advance of the date of the proposed 
settlement or commencement of the proposed judicial or 
administrative proceedings. Neither party to this Agreement 
sha:ll attempt to negotiate for nor collect reLnbursement of 
any response costs on behalf of the other partf, and 
authority to do so is hereby expressly negated and denied. 

3. Cooperation and Coordination in Cost Recovery Efforts 

EPA and the State agree that they will cooperate and 
coordinate in efforts to recover their respective costs of 
response actions taken at the site described herein, including 
the negotiation of settlement and the filing and management 
of any judicial actions against potential third parties. This 
shall include coordination in the use of evidence and witnesses 
available to each in the preparation and presentation of any 
cost recovery action, excepting any documents or information 
which may be confidential under the provisions of any applicable 
State or Federal law or regulation. 

4. Judicial Action in u.s. District Court 

EPA and the State agree that judicial action taken by 
either party against a potentially responsible party pursuant 
to CERCLA for recovery of any sum~ expended in ·response 
actions at the site described herein shall be filed in the 
United States District Court for the judicial district in 
which the site described in this Agreement is located, or in 
such other judicial district of the United States District 
Courts as may be authorized by section 113 of CERCLA, and 
agreed to in writing by the parties of this Agreement. 

S. Litigation Under CERCLA Sections 106 and 107 

The award of this Agreement does not constitute a waiver 
of EPA's right to bring an action against any person or persons 
for liability under sections 106 or 107 .of the Comprehensive 
Environmental Response, Compensation, and Liability Act (CERCLA), 
or any other statutory provision or common law. 

6. Sharing Recovered Funds with EPA 

Any recovery achieved by the State pursuant to settlement, 
judgment or consent decree or any action against any of the 
responsible parties will be shared with EPA in proportion to EPA's 
contribution to the site cleanup under CERCLA. 
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7. Dismissal By State of Pending Cost Recovery Action - Option I 

The State does hereby agree that it will, not later than 
thirty (30) days after the date of ~his Agreement, cause to be 
dismissed, without prejudice to any subsequent refiling, any 
and all claims of the State (or any Agency thereof) in the 
case of •estate or Agency) v. (defendant), now pending in the 
(Circuit, Chancery, etc.) Court of , 
Docket No. , for recovery of any services, materials, 
monies or other thing of value expended or to be expended on 
the site described in this Agreement. Any subsequent refiling 
of said claims by the State or any agency thereof will be in 
accordance with the provisions of this Agreement. 

(See comment at footnote 9 of Memorandum regarding State 
Attorney General concurrence with this provision.) 

8. Dismissal By State of Pending Cost Recovery Action - Option II 

The State does hereby agree that it will, not later than 
thirty (30) days after the date of this Agreement, cause to be 
dismissed, without prejudice to any subsequent refiling, any and 
all claims of the State (or any Agency thereof) in the case of 
•estate or Agency) v. (defendant), now pending in the Docket No. 

. , for recovery of any services, materials, monies or -----other thing of value expended or to be expended on the site 
described in this Agreement which are based or rely, in whole 
or in part, upon the provisions of the Comprehensive Environmental 
Response, Compensation, and Liability Act of 1980. Any subsequent 
refiling of said claims by the State will be in accordance with 
the provisions of this Agreement. 

(See comment at footnote 9 of Memorandum regarding State 
Attorney General concurrence with this provision.) 

9. Emergency Response Action 

It may in the course of conducting the remedial activities 
covered by the Cooperative Agreement, become nece$sary to 
initiate emergency response actions at the site. The Cooperative 
Agreement application should contain a provision acknowledging 
this eventuality and dealing with the effect any such emergency 
actions will have upon the remedial project. The provision 
below, or its equivalent, may be used in the application for this 
purpose: 

Any emergency response activities conducted 
pursuant to the National Contingency Plan; 
40 CFR section 300.65, shall not be restricted 
by the terms of this Agreement. EPA and the 
State may jointly suspend or modify the remedial 
activities in the SOW of this Agreement during 
and subsequent to necessary emergency response 
actions. 
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MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. DC 20460 

"'- r -,-. 

_,_, .... -

Guidance Memo~andurn on Use and Issuance of 
Administrative OrderS'"\Under Sl06(a) of CERCLA 

I ·c-.........._ . 
Lee M. Thomas ~-~~~ 
Acting Assistant Administrator for Solid 

Waste and Em~rgey Respo~s: .· . 

Courtney M. P:i.·:;..c~ ~ ... (J J /) 
Special Counsel tor Enfor~ep~· ~ 

Regional Adminis~rators, Regions I-X 
Regional Counsels. Regions I-X . 
Air and waste Managern~n~ Division Directors 

Regions r-x 
Regional Superfund Coordinators 
Director, Off ice of Waste Programs Enforcement 
Director, Off ice of Emergency and Remedial Response 
Associate Enforcemen·t Counsel, Waste Di vis ion 

I. Introduction 

The administrative order authority which the Environmental 

Protection Agency (EPA) exercises under Sl06(a) cf the Compre-

hensive Environmental Response, Compensation, and Liability Act 

of 1980 (CERCLA) and Executive Order 12316 is one of the most 

potent administrative remedies available to the Agency under any 

existing environmental statute. 

Section 106(a) of CERCLA authorizes the issuance of "such 

orders as may be necessary to protect public health and welfare 

and the environment," after notice to the affected state, upon 

a determination that "there may be an imminent and substantial 
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e~can;e=~e~~ to the pu~lic healt~ or ~el:are or the environrn~~t 

because of an actual or threatened release of a hazardous 

substance from a facility." A fine not e~ceeding SS,000 per 

day may be imposed for willful violation, failure or refusal 

to comply with a Sl06 {a} Order {Order), and punitive damages 

of up to three cimes the cost of clean-up of the site may be 

imposed under Sl07(c){3) for failure, without sufficient cause, 

to properly provide removal or remedial action pursuant to such 

an Order. !n view of the magnitude of these penalties, the 

Agency expects that the regulated community will comply with 

administrative Orders. At the same time, the Agency's obliga

tion is to ensure that Orders are properly issued. 

It is the current policy of EPA that, whenever possible, 

parties who have caused or contributed to a release or a threat 

of a release of hazardous substances at a site should 

rectify the problems at the site. This action is necessary 

to ensure that the Agency efficiently manages the limited funds 

available under CERCLA and to ensure that the maximum number of 

sites are addressed. 

Accordingly, after the Agency discovers a site and in advance 

of completing a Remedial Investigation and Feasibility Study (RI/FS), 

(and has conducted an endangerment assessment, or their equiva-

lent), responsible parti~s normally will be sent a notice letter 
\ 

-
requesting them to clean up the site. Following con:pletion of the 

feasibility study, the Agency normally engages in discussions with 
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resnons ib le oarti es in an a ttemot to obtain nrom::> tl v the acree-- - - .. - - -
~ent cf sue~ =arti~s to vcluntarilv utidertake t~e ~ecessa~~ . . . 
::-es;cr.se actio~s. !f ~he discussions are successful, t:te terms 

of the agreement will be embodied in a judicial consent decree 

or a §106 administrative consent Order. 

In circumstances where the Agency wishes to compel a responsible 

party to undertake the response actions, including instances where 

no set~lement can be reached, the Agency will consider issuing a 

unilateral Sl06 Order in accordance· with this guidance. 

The administrative enforcement authority is an important 

component of the Agency's enforcement program authorized under 

CERCLA. This guidance is being issued to assist th~ regional 

offices in developing and maintaining an effective CERCLA admini

strative enforcement program. The effectiveness of the program 

will be enhanced as site remedies are implemented by Respondents 

in compliance with administrative orders, and as enforcement of 

Orders with which Respondents are not in compliance is success-

fully and expeditiously pursued by EPA. The Agency will 

aggressively defend judicial challenges to Orders and enforce 

instances of non-compliance to validate the CERCLA administrat.ive 

enforcement program. Regional off ices should issue Orders consistent 

with the criteria and procedures contained in this guidance to ensure 

the legal sufficiency of the program. 

'1'he Sl06 administrative ~rder authority provides strong incen

tives for.Respondents to undertake expeditiously response actions 

deemed necessary by EPA to ensure protection of public health or 

128 



-4-

welfare or the environment. Therefore, Recional offices are uraed - -
to consider the use of unilater~l C~RCLA ad=inist=ative or~e=s 

~n every case ~here ccmpelling e~!or=ement authority is neces-

sary. Criteria are provided herein to assist regional off ices 

in determining whether Orders are appropriate in any case. It 

is essential that a balanced CERCLA enforcement program is 

implemented by EPA, combining administrative and judicial enforce-

ment authorites, to ensure protection of health and the environ-

ment from the hazards of releases or threats of releases of 

hazardous substances. 

II. Requirements for lssuance and Scone of Section 106 CERCLA 
Orders 

A comparison of Sl06(a) and S7003 of the Resource Conser

vation and Recovery Act (RCRA) reveals similarities in the two 

sections, and therefore many of the criteria for issuance of a 

57003 Order also apply to 5106 Orders.!/ In many situations, 

either Order wquld be appropriate. Where the hazardous sub-

stances are also •hazardous waste• under RCRA, the Order should 

cite the authority of both sections. 

Section 106 Ca) of CERCLA provides as ·follows: 

In addition to any other action taken by a State 
or local government, when the President determines 
that there may be an imminent and substantial 
endangerment to the public health or welfare or 
the environment because of an actual or threatened 

!/ Guidance on the use of RCRA S7003 administrative orders 
may be found in a memorandum entitled, •rssuance of Admini
strative Orders under Section 7003 of the Resource Conser
vation and Recovery Act• dated September 11, 1981. 
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release of a hazardous substance from a facility, 
he ~~y require-the Attorney General of the United 
St~~es ~c ~ecure such r"!li<ef as mey be n<ec"i'~sar!' 
to abate such danger or threat ••• The President 
may also, after noticg to the affected State, take 
such action under this section inclucing, but not 
limited to, issuing such orders as may be n~cessary 
to protect public health and welfare and the environ
ment.~/ 

In order for an Order to be issued, the following 

legal pre-requisites must be met: 

A. Necessity for a Determination Based Uoon Evidence 

A determination must be made that, because of a release 

or threat of a release, an imminent and substantial endangerment 

may exist. This detennination will depend upon documentary, testi-

monial, and physical evidence obtained through investigat~ons 

and inspections. Other information concerning the nature of the 

threat posed by a site may already be contained in Agency files, 

such as data generated pursuant to S103 of CERCLA or the permit. 

and notification sections of RCRA. The Order, therefore, must 

include a finding that an imminent and substantial endangerment 

may exist, in order to ensure that this statutory requirement is 

met. (See sample order, Appendix B, Finding No. 7). 

11 The President has delegated his authority under this Section 
to the Administrator of EPA and the U.S. Coast Guard by Executive 
Order No. 12316 dated August 24, 1981. EPA and the Coast Guard 
have entered into a Memorandum of Agreement dated October 9, 
1981, that all site-related releases in the Coast Guard's juris
dictional ·areas <Coastal zones, Great Lakes, ports and harbors) 
shall be the responsibility of EPA. 
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5ec~ion 106 ~equiras that t~e irn~ine~~ and substantial 

~ncangermant b~ caused by "an actual or threatened release 3/ 

of a hazardous substance" from a facility. A "hazardous 

substance" is defined in Section 101(14) of CERCLA, and is 

generally any substance, waste or pollutant designated pur

suant to Sections 307{a) and 3!l{b)(2)(A) of the Clean Water 

Act, Section 3001 of RCRA, Section 112 of the Clean Air Act, 

Section 7 of TSCA, or Section 102 of CERCLA. (Crude oil, 

fractions thereof, natural gas, and liquefied natural gas 

are exempted from statutory coverage.) 

Whether a release from a facility is "actual" or "threatenedil 

primarily depends upon temporal considerations. Actual releases 

should be observable in some form, either visually or through 

analysis showing contaminants present in samples of soil, water 

or air. A "threat" of a release, on the other hand, involves 

releases which have yet to occur or have yet to find their way into 

the environment. A bulging tank containing a hazardous substance 

in which pressure has built up, and a surface impoundment 

3/ A "Release" is defined in CERCLA §101(22) as "any spilling, 
leaking, pumping, pouring, emitting, emptying, discharging, 
ejecting, escaping, leaching, dumping or disposing into the 
environment," with certain specific exemptions (e.g. release 
solely in work place; eng_ine exhaust; release of certain nuclear 
material; and normal application of fertilizer). 
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which is about to overflow because of heavy rainfall, present 

- cbvicus thraats cf a relaasa. A threat is also presented by 

c~r~oding or leaking drums containing incompati~la wastes mingl:d 

in a common area. Accordingly, the determination of whether a 

•threatw of a release warrants issuance of an Order is a judgment 

decision to be made on a case-by-case basis. 

The nature of both the hazardous substances present at the 

site and the release or threat of release should be set forth as 

findings in the order, together with the bases :or such findings. 

c. Necessity That Release or Threat of Release be 
From a Facilitv 

The release or threat of ~elease must be from a "facility," 

which is defined in CERCLA Sl01(9) as: 

{A) any building, structure, installation, equipment, 
pipe or pipeline (including any pipe into a sewer or 
publically owned treatment works), well, pit, pond, 
lagoon, impoundment, ditch, landfill, -storage container, 
motor vehicle, rolling stock, or aircraft, or (B) any 
site or area where a hazardous substance has been 
deposited, stored, disposed of or placed, or otherwise 
come to be located; but does not include any consumer 
product in consumer use or any vessel (a watercraft or 
other contrivance used, or capable of being used, as a 
means of transportation on water). 

This definition of •facility• includes on-shore or off-shore 

sites, including land transportation _facilities, from which 

releases or threats might originate. The Order must specify 

the physical location that is the source of the release. 
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o. Necessitv for Existence of Imminent and Substantial 
:-"'"',..;:. ",...Q ,....,.,,Q,., .. -··--··- ---··-·· -

Zvidence presan~ed to support the issuance of a §106\a) 

order must: show 11 that there may be an imminent and substantial 

endangerment" to public health or welfare or the environment. 

The words •may be• indicate that Congress established a 

standard of proof that does not require a .certainty. The evidence 

need not demonstrate that an imminent and substantial endangerment 

to public health or the environment definitely exists. Instead, 

an Order may be issued if there is sound reason to believe that 

such an endangerment may exist. 

Evidence of actual harm is not required. As the Co1Jrt stated 

in Ethyl Coro. v. EPA, construing an endangerment provision in the 

Clean Air Act: 

The meaning of •endanger• is not disputed. Case 
law and dictionary def~nition agree that endanger 
means something less than actual harm. When one 
is e·ndangered, harm is threatened; no actual injury 
need over occur. (541 F.2d I at 13, footnotes omitted, 
original emphasis, D.C. Cir., cert. den. 426 u.s. 941 
(1976).) ; 

It should also be noted while the risk of harm must be 

imminent in order for the Agency to act under Sl06, the harm 

itself need not be. (See the legislative history to the 

•imminent and substantial endangerment• provision of 51431 of the 

Safe Drinking Water Act, H. Rpt. 93-1185 at 35-36.) For example, 

EPA c~uld act if there exists 4 likelihood that contaminants 

might be introduced into a water supply which could cause 

damage after a period of latency. One must judge the risk or 

133 



-9-

likelihoc~ of the harm by examining the factual circumstances, 

including, but not limited to: l) nature and a~ount of the 

hazardous substance i nvol ve<l; 2) t:.h-e r'"t~~t.i2 l for exposure of 

humans or the environment to the substance, and 3) the known 

or suspected effect of ~he substance on humans or that part 

of the environment subject to exposure to the substance. 

Legal analyses of the concept of imminent and substantial 

endangerment can also be found in Reserve Mining Co. v. EPA, 

514 F.2d 492 (8th Cir. 1975); U.S. v. Vertac Chemical Co. et al, 

489 F.Supp. 8i0 (E.D. Ark. 1980); U.S. v. Solvents Recoverv 

- Service, 496 F. Supp. 1127 (D. Conn. 1980); U.S. v. Midwest 

Solvent Recovery, 484 F. Supp. 138 (N.D. Ind. 1980)1 U.S. v. 

Diamond Shamrock Corp., 17 E.R. 1329, (N.D. Ohio l98li; U.S. v. 

Price, 688 F. 2d 204 (3rd Cir. 1982); U.S. v. Reilly Tar and 

Chemical Corp., 546 F. Supp 1100 (D. Minn. 1982). 

The nature of the endangerment and the basis for the finding 

of an i~.rninent and substantial endangerment must be set forth 

in the Order. The link between the endangerment and the relief 

mandated by the Order should also be evident. 

E. Notice to Affected States 

Finally, before an Order may be issued, the •affected state• 

must be given notice of the Agency's intention to issue the 

Order. 

The Agency is not held to a statutory period of time for 

notice. Normally, written notification to the state should 

precede federal action by at least one week. Circumstances 
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may arise, however, where rapid response at a site is necessary. 

notice period or even a telephone call made by EPA to the 

Director of the agency responsible :or environmental procection 

in the affected state. Written confirmation must follow such 

telephone notice. 

As indicated above, the notification should be directed to 

the Director of the state agency having jurisdiction over 

hazardous waste matters. A sugyested form for a notification 

letter is attached to this memorandum as Appendix A. This 

form also provides the format for oral notice. 

An •affected state• is interpreted to be the state where· 

the facility is located from which the discharge is being 

released or threatens to be released, and in ~hich the response 

activity required by the proposed order will be taken. In some 

cases, this may involve more than one state, such as where the 

facility is located near the border of a state and the 

hazardous substances have migrated from the facility located 

in one state into another state(s). In those cases, all of 

the states in which the hazardous substances are found and in 

which response activity may be performed pursuant to the-order 

should be notified. 

III. Persons To Whom an Order May Be Issued 

Section 106 does not specify any person or persons to whom 

an Order may be issued,· but permits the issuance of •such orders 
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as ~ay be necessary ••• " Section l04(a), however, refers to the 

•owner or operator" or •other responsible party• as the persons 

to whom the Ag~ncy coul~ look to determine whether clean-up 

a site will be done properly before expending CERCLA funds. 

Section 107(a), designating those who shall be liable for 

response costs, specifies present owners and operators of a 

facility, persons who were owners and operators at the time 

of disposal of a hazardous substance, and generators and certain 

transpc~~ers who, according to available evidence, contributed 

hazardous substances to the facility. It follows that those 

same persons could be recipients of an Order issued under 

Section 106(a), (see o.s. v. Outboard Marine Corp., 556 F. Supp. 

54, 57 (N.o. Ill. 1982). In addition, in appropriate cases, 

it may be possible to issue orders to parti~s other than 

those listed in Section 107(a), if actions by such parties are 

neces~ary to protect the._public or the environment. 

IV. Criteria for Issuance of Sl06 Orders 

Other parts of this guidance document examine the legal 

requirements for issuing an Order. This section's purpose is 

to list specific factors which favor the use of Orders 

over other possible enforcement responses. These factors include: 

0 

0 

0 

0 

Responsible parties' financial status 

Number of potentially responsible parties 

Certainty of the necessary response·action 

Age~cy's readiness to litigate the merits 

of the Order 
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The theme common to these factors is that Orders should 

~e issued in those situations in which co~~liance with the 

terms of the 1'~de:.- is feas ib .!.e, i.e. , wher9 t.he Respondents 

are in a position to perform t.:he ortiered response act ions 

within specified time periods. This does not meQn EPA must 

make a pre-issuance deter.:iination that Respondents will com

ply with an Order, but rather that compliance is practicable. 

If the Agency does not anticipate compliance with an Order it 

is considering issuing, the use of the Order may serve only to 

delay direct injunctive action under Sl06 or the initiation of 

Fund-financed response. On the other hand, the Agency may wish 

to issue an Order in any situation where the needed response action 

and the liability therefor are clear and straight-forward, so 

that refusal to comply with the terms of the Order would not, in 

all probability,. be with •sufficient cause• (CERCLA Sl07(c)(3)). 

Such refusal would render the Respondent liable for civil penalties 

or punitive damages in the event of federal cleanup. 

A. Responsible Parties' Financial Status 

Before an administrative order requiring remedial work 

is issued, the Agency should assess, to the extent possible, 

whether the responsible party has sufficient financial resources 

to comply with the Order. Financial information is available 

from several sources: 

0 Agency files contain financial information 

collected as part of the identification of 

parties responsible for the hazards posed 
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by sites on the National Priorities List. 

The S~curities and Exchange Commission (SEC) requires 

p~b!!cly t~aCed =~=ranies to sut~it Cet3ilaC financial 

statements. This information is publicly available. 

(Consult NEIC'S manual entitled •Identifying Responsible 

Parties" for additional information on obtaining SEC files.) 

Responsible parties may submit financial information 

to the Agency during discussions or negotiations held 

prior to the issuance of an Order. 

In addition, NEIC can provide further information on 

Respondents' financi~l status. 

B. Number of Resocr1sible Parties Subject to the Ord!.£ 

For two primary rea~ons, the success cf Orders for 

remedial action is enhanced where there are relatively few 

responsible parties. 

l) Coordination of Response Action 

An Order issued to multiple Respondents who are jointly 

and severally liable generally will not allocate individual 

clean up responsibilities.!/ Instead, the Order will require 

the same response action to be conducted by each responsible 

party. Multiple parties must organize and coordinate their 

response to ensure comp~iance with the Order's requirements. 

Thus, compliance with Orders may depend upon group agreement 

4/ However, the Agency may issue an Order to a Respondent 
requiring a response to a discrete, separable aspect of the 
hazard at a site, notwithstanding the existence of other 
responsible parties or other less divisible ~roblem areas. 
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on each memtar's share of the response cost. In a large group 

of responsiole ~arties, it may be difficult for the group to 

develop a consensus on individual liability and perform response 

activities as quickly as necessar; to a~ate imminent hazard 

conditions at a site. Accordingly, issuing Orders to all respon

sible parties may not be appropriate where there are a large 

number of parties who are unlikely to agree on a concerted response. 

Instead, the Agency will pursue judicial remedies or consider 

issuing Orders to a selected subset of responsible parties. 

Even in situations where Orders are issued to a large number 

of parties, Agency policy, which should be reflected in the 

.terms of the Order, is that each Respondent is individually 

liable for compliance with the Order's requirements. Individual 

liability also extends to penalties and punitive damages imposed 

by CERCLA for failure to comply with the Order. 

2) Supervision 

.After an Order is issued, the Agency conducts compliance 

monitoring at the site to ensure that responsible parties co~ply 

with the terms of the Order. Although no maximum number of 

responsible parties can be specified as optimum, it is clear that 

the Agency's oversight responsibility is most effectively accom

plished where there are a limited nuniber of responsible parties. 

c. Specificity of the Necessary Response Action 

~n order to minimize the potential for confusion between 

Respondents and the Agency concerning the required response 

action, Orders should be used in situations where the nature 

of the required ~esponse action has been relatively precisely 
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identified. Orders are normally better suited to mandating 

discrete tasks such as d?.9"..im remo•1als rath~?:' t!!an less exac4: 

ac~ions su~~ as p!annin;. Otherwise it may be ei!:icult for the 

Agency to supervise compliance activities, and for responsible 

parties to reach agreement on a compliance plan. In most cases, 

information sufficient to describe the required response actions 

will be generated by the RI/FS. 

An Order should contain the following elements (see 

Appendix B): 

0 

0 

0 

The steps the Respondent must take to comply with 

the Order; 

The effective date of the Order; 

A mandatory time-table for completion 

of remedial work; and, where appropriate, 

0 A statement to the effect that other actions or orders 

may follow. 

Specific remedial action Orders benefit both the Agency and 

responsible parties. Responsible parties are provided clearly 

defined compliance standards which will facilitate agreement 

among the responsible parties on a remedial plan. If the 

responsible parties then determine that the remedial work is 

best accomplished by a third party contractor, the Order provides 

a basis for their contract negotiations. 
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Specific Orders benefit the Agency by reducing the difficultv 

of supervision and judicial enforcement. In noncompliance situa-

~:ons, t~e Agency may seek·to enforce an Order in court. A 

specific Order provides the court with Agency-a~ticulated stan

dards by which to judge the responsible party's non-compliance 

with its terms •. Therefore, EPA should make every effort to 

cle.arly articulate the response activities required by an Order. 

D. Agency's Readiness to Litigate the Merits of the Order 

After the Agency issues an Ord~r, the respondent may seek 

judicial review to stay the Order. Responde_nts may challenge 

their liability or the appropriateness of the remedy specified 

in the Order. On the other hand, the Agency may promptly seek 

to enforce the Order in court. In light of these possibilities, 

the Agency must be ready to defend the Order in court at. the time 

it is issued. This means that the site problem, the reasonable

ness of the required response, evidence of liability, and the 

Agency's response to;issues raised. by the recipient must be 

thoroughly documented, and that the documentation be organized 

and easily retrievable. The documentation will constitute the 

administrative record for any litigation. 

E. Competing Considerations 

The absence of the factors listed above may argue in favor 

of pursuing a judicial or Fund-financed, rather than an adminis

trative, remedy. For example, EPA should not normally issue an 
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order if the necessary response actions have not been clearly 

identified. In addition, Agency enforcement personnel should 

stron;ly consider the j~dicial course of actior. if: 

0 

0 

0 

the responsible parties have violated provisions 

in several environmental statutes; 

the opportunity for public comment on the terms 

of a settlement agreement warrants the use of a 

judicial consent decree, (where there is a 30-day 

comment period before the decree is finalized) 11: 

a~ 

there is ~ need for long term court oversight of 

a settlement agreement, (such as in cases where an 

agreement calls for separately enforceable response 

milestones prior to completion of the cleanup). 

v. Orders Relating to Removals and Remedial Actions 

Guidance on conducting removal actions issued by the 

Office of Emergency and Remedial Response (OERR) divides the 

statutory concept of removals into •immediate• and •planned• 

removals. 

A. Innnediate Removals 

Immediate removal actions are to be taken only if a 

response is needed.within a relatively short time frame to 

prevent or mitigate significant harm to human health or the 

5/ However, it should be noted that the Agency is exploring 
mechanisms which provide for public comment on both unilateral 
and consent administrative Orders. Guidance on this matter will 
be provided at a later date. 
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environment, and such action will not otherwise be provided 

on a ti~ely ~asis. 

Orders may ~e used to compel various i:nmeciate removal 

measures, including: 

l. Suspension of activities which aggravate an 

existing release or substantial threat of a 

release (e.g., active use of a storage tank 

judged by the osc to be in imminent danger of 

failure). 

2. Suspension of activities which interfere with 

Federal removal actions (e.g., plant traffic in 

area of cleanup). 

3. Movement or non-movement of a transport vehicle 

(railway tank car, tank truck, tank vessel) 
-

which is the source of a release or substantial 

threat of a release. 

4. Measures to limit access, such as fencing. 

S. Ose of readily available equipment, owned by the 

responsible party, to contain or remove a release 

during the initial stages of a response ·before 

the osc is able to obtain comparable equipment 

from other sources. 

6. Dikings; construction of berms; or removal of 

the hazardous substance to an approved facility. 
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(This list illustrates various uses for an Order; it is not an 

Section 106(a) Orders, both in immediate and non-immediate 

si~uaticns, must contain a sta~ement notifying the party cf 

EPA's authority and the liability that may be incurred by 

failure to comply. As specifically as possible the Order 

prescribes the response activity and sets the date for its 

completion. To ensure enforceability of the Order, EPA should 

not undertake its own CERCLA-funded response activity during . 
the period of time given to the part1 to respond, unless (i) 

such CERCLA-funded response activity becomes nece~sary due to 

the imm:nediacy of the release or threat of release or (ii) the 

Respondent formally and unequivocally states an unwillingness 

to comply with the Order. In the event the party undertakes 

response activity, the OSC should remain on-site to ensure 
. 

that the work is being conducted in accordance with the Order. 

B. Planned Removals and Remedial Actions 

Planned removal $ituations are those that allow several 

days or weeks to execute the response. Remedial actions, on 

the other hand, are generally those intended to provide a 

permanent resolution to the release and require a longer time 

and more expensive efforts to implement. 

As in the case of immediate removals, an Order is available 

to compel response measures routinely taken during planned removal 

and remedial· actions. •Removal activity• includes assessment 

programs to evaluate the nature of the problem, and removal of 
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material from the site. "Remedial actions" are those consistent 

---- .~ ... 
.&. ..::oiCY_r I anG inc!.u~a s~~h acti7ity as capping the 

area, t~9nching, and provision of an alternate water supply.~/ 

EPA's position is that any_ activity that the Government might 

undertake at a site - from planning and studies to complete 

cleanup-could be ordered pursuant to §106{a). Of course, the 

issuance of more than one Order may be necessary if the cleanup 

is performed in stages, or if additional responsible parties 

become known to EPA who should participate in the cleanup. 

VI. Procedures for Issuance of Sl06(a) Orders. 

CERCLA designates the President as the primary official 

responsible for taking responae and enforcement action under 

the Act. The aut-hority to issue administrative orders under 

Sl06(a) has been delegated to the Administrator of EPA by 

Executive Order No. 12316, and redelegated by the Administrator 

to the Regional Administrators and the Assistant Administrator 

for Solid Waste and Emergency Response (AA-OSWER). The RAs and 

the AA-OSWER must co.nsult with the Associate Administrator· for 

Legal and Enforcement Counsel (AA-OLEC) prior to exercising 

this authority, and the RAs must obtain advance concurrence from 

the AA-OSWER. (See Deleg~tions Manual: 14-14.) The AA-OLEC has 

6/ See §101(23) of CERCLA for definition of "remove" or "removal", 
and §101(24) of CERCLA for definition of "remedy" or "remedial 
action". Those definitions contain detailed examples of the 
types of activities that fall within these categories. 
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redelegated the consultation authority to the Associate Enforce-

ment Counsel-Waste and the Regional Counsels. The AA OSWER has 

redele;ated h:s advance concurrence authority to the Dir~ct~r, 

Wasce Programs Enforcemenc will develop and issue criteria in 

separate guidance which will be used to evaluate circumstances 

under which t.~is advance concurrence requirement will be waived 

on a Region by Region .basis. Regional off ices are expected to 

develop strong administrative enforcement programs, on an expedi-

tious schedule, which will permit them to initiate and issue 

legally and technically adequate administrative orders with 

only prior notice to Headquarters. 

A. Planned Removals and Remedial Actions 

For planned removals and remedial actions, Orders· are 

drafted by the Regional program off ice with the cooperation of 

the Regional Counsel's office. The draft Order is forwarded 
.._ 

to the Off ice of Waste Programs Enforcement for review and con-

currence. The Regional Administrators will usually issue the 

Order and provide prior notice of the action to the state. 

B. Immediate Removals 

For those Orders which require emergency or quick handling, 

usually in response to situations warranting an immediate 

removal, the following approval sequence will be used: 

The Regional Administrator first must determine whether 

to issue an Order based on communication with the OSC and 

consultation with Regional Counsel. The Region then prepares 

an order with any supporting information and electronically 
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t:ansttiits tte ffiaterial to the Off ice of waste Programs Eniorce

m~u~ £er revi~# and concurrence. Notification to the State 

of our int~nt to issu~ the Ord~r should be accomplished orally, 

a:ic followec u; !:::y fornal 'written notice. 

VII. Opoortunity to Confer 

Agency policy is t9 of fer parties to whom EPA has issued a 

unilateral Sl06 Order an opportunity to confer with the Agency con

c.~rning the appropriateness of its terms and its applicability to the 

recipient. The conference_ will help EPA ensure that it has 

based its Order on complete and accurate information and help 

EPA and Respondents reach a common understanding of how the 

Order should be implemented or modified. The procedures for 

exercising this option are communicated to respondents through 

the text of the Order itself. (See sample Order, page 4 of 

Appendix B.) 

A. Planned Removals and Remedial Actions 

Each Order will specify a date when the Order becomes 

effective. For actions other than immediate removals, the 

effective date should ordinarily be twenty calendar days from 

the day the Order is received by the Respondent. Certain Orders, 

such as those requiring that long term remedial actions be taken, 

may warrant a more extensive examination of the facts. In such 

cases, the Order may specify an effective date more than twenty 

days rem~ved to permit the Respondent an opportunity to discuss the 

Order with the Agency beyond that accorded by the procedures set 

forth in Subpart C below. 
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If the Respondent seeks to confer with the Agency about 

the Order, the Respondent must provide written notification 

~o ~he EPA official listed in the Order within ten calendar 

days cf the da~~ of receipt. The ccnf~r~nc~ should be sc~eduled 

and held as scon tne=eafter as practicable, but prior to twenty 

days from. the date the Order was received by the Respondent. 

B. Emergency Situations 

The applicable time periods for the effective date and 

for requesting a conference may be shortened, (e.g., to 72 

and 48 hours respectively), or the conference procedures may 

be eliminated entirely, if the immediacy of the hazard posed 

by a site and other surrounding circumstances so warrant. 

In the !ormer situation, the Order should permit the.Respondent 

to request a conference orally, later followed by written 

notification. 

c. Conference Procedures 

The conference ~ill normally be held at the appropriate 

EPA Regional off ice and will be presided over by the Regional 

Administrator's designee. However, other arrangements may be 

agreed to for the sake of convenience to the parties. At the 

conference, EPA should be prepared to provide the Respondent 

with information sufficient. to explain the basis for the Order 

and to pranote constructive discussions. The Respondent will 

have the opportunity to ask questions and present its views 

through legal counsel or technical· advisors. The schedule and 

agenda for the conference will be left to the discretion of 

the EPA official leading the conference, as long as the Respondent 
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recei ves a reasonable opportunity to address relevant issues. 

::'allowing the conference, a written sum.-nary of the procee~in-; 

must be p~e~ared, signed by the Agency official who presided over 

~~e :o~~erence. ~~s ~=~~t~~ ~~aternent should contain: 

0 

0 

A sta~~ment of th~ da~e~s} and attendees 

of any conference{s) ~~le: and 

A description of the major inquiries made and 

views offered by the Respondent contesting 

the terms of the Order. 

In addition, the presiding official must prepare a statement 

which addresses the significant arguments raised by the Respon

dent and which recommends whether and how the Order should be 

modified, together with the reasons therefor. 

o. Modification, Revocation, or Stay of the Order 

Based upon a review.of the file upon which the Order 

initially was based, any probative information or argument 

proffered by the Respondent ~ollowing receipt of the Order, 

and the recommendation of the presiding official, the issuing 

official may modify or revoke the Order. Any modification to the 

Order must be communicated to the Respondent as part of a copy of 

a written statement containing the elements listed in Subpart C 

above. The original should be kept in the Agency files along 

with the evidence supporting the order, copies of written 

documents offered in rebuttal by the Respondent during the 

conference, and a copy of the request for a conference. 

The issuing official may also stay the effective date of 

the Order if the conference process could not be completed 
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within the specified time period. Before substantially modifying 

~r revoking an Order, the issuing official must consult with 

t~e appropriate Headquarters or Regional counsel and obtain th~ 

V!II. ?rocecure != Order Is Not Obeved 

Ln the event the party to whom the Order is issued does 

not comply with its terms, the Agency must quickly decide 

whether to attempt to enforce the Order by referring the case 

to the Department of Justice for filing of a suit to force 

compliance, or whether to undertake cleanup of the site by 

use of CERCLA funds, and then file suit against the party for 

reimbursement of the costs expended plus statutory penalties 

for failure to comply with the Order. 

The determination of which action to pursue depends 

on the type of response action to be taken. Obviously, if an 

immediate removal action is required by the hazard at the 

site, EPA will clean up the site and attempt recovery of costs 

and penalties in a subsequent recovery action. The same course 

of action applies to a planned removal where the removal action 

must be quickly undertaken and cannot await the filing of a 

suit. However, planned removal or remedial responses which 

require an extended period of time to perform, and in which 

initiation of action may be delayed for a brief period without 

jeopardi~ing human health and the environment, may allow sufficient 

time for the filing of a suit to enforce the Order, or at least 

that portion of the Order which calls for the planned removal or 
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remedial action to be taken. 

~-~~ ~~~~ ~-~A--:--~:~~ ~-···-"-' ••••W w;-..::-~~,•••Ww ... v•• ..... 

elude the strength of evidence and the financial ability of the 

_t)arty to perforn t..":.; c:sired r·a:;po:ise activity. The decision of 

which option to pursue is initially to be made by the Regional 

Administrator, in the same manner and using the same procedures 

as previously prescribed for any other enforcement action. The 

Regional Administrator's recommendation is then forwarded to 

Headquarters for action. 

IX. Note on Purpose and Use of This Memorandum 

The policy and procedures set forth herein, and internal 

off ice procedures adopted pursuant hereto, are intended solely 

for the guidance of attorneys and other employees of the U.S. 

Environmental Protection Agency. They are not intended to nor 

do they constitute rule-making by the Agency, and may not be 

reli~d upon to create a right or benefit, substantive or pro

cedural, enforceable at law or in equity, by any person. The 

Agency may take any action which is at variance with the 

policies or procedures contained in thts memorandum, or which 

is not in compliance with internal office procedures that may 

be adopted pursuant to these materials. 

Attached to this memorandum as Appendices A and B are 

0 A sample letter to a state providing notification 

of the Agency's intent to issue a §106 Order1 and 

0 A sample Order. 
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If you have any questions or problems concerning any 

m:ai-~o.- ,..."""""'..-:11~._oA 1-\e.-o.;.- .-.1.o~~o ,..'""!,, ~\...~ "":....,=-~"" ... "'···~~ 
--·- - - - - - - •. - - - • • - ~ • • - - - - • • I I:" • - - - - - - - - "-•• - __, a. • '- '-' '- '-' .- I """ff• w t 

(382-4814), or Russe~l 3. Selman (426-7503) or Steve Leifer 

(332-45~8) 0£ the Office of Legal and Enforcement P~licy. 

Attachments 
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Appendix A 

STATE NOTIFICATION LETTER 

CERTIFIED !-!AIL 
RETURN RECEIPT REOUESTED 

Mr. R. Jones 
State Agency 
Division of Environmental Control 

Dear Mr. Jones: 

Enclosed for your information is a copy of an order 
[stamped "DRAFT• and •coNFIDENTIAL"] that the Agency intends 
to issue on or after [date] , to the XY2 Company, pursuant 
to Section 106(a) of the Comprehensive Environmencal Response, 
Compensation, and Liability Act of 1980, (42 USC 9606). The 
order requires certain activities to be taken at the company's 
site located at [location] • Please refer to the enclosed 
copy of the proposed order for the specific actions required 
of the company and the time within which such actions must 
be taken. If you have any comments or questions concerning 
the order, please contact [EPA official] at [office]. 

Sincerely yours, 

Assistant Administrator for 
Solid Waste and Emergency Respc)nse 

[or] . 

Regional Administrator 

[or their designeesJ 

Enclosure 

cc: Honorable J. Smith, Governor 
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CER'!"!:"!ED MAIL 

Appendix a 

SAMPLE ORDER 

UNITED STA"r'E:S EWlIRONME~T~.L PROTECTION AGE~;cy 

In The Matter Of 
(Name of Pe :-son, 
Firm or Corporation) 

} 
) 
) 
) 

Proceeding Under Section l06(a) of the ) 
Comprehensive Environmental Response, ) 
Compensation and Liability Act of 1980 ) 
<42 USC Section 9606(a}) ) 

ORDER 

Docket No. -----

The following Order is issued on this date to (insert name 
and address of person, firm or corporation, along with facility 
name or place of business if the Respondent is not the owner 
or operator) (•Respondent(s)•), pu.rsuant to Sl06(a) of the 
Comprehensive Environmental Response, Compensation and Liability 
Act of 1980 (CERCLA) (42 use 9606(a)), by authority delegated to 
the undersigned by the Administrator of the United States Envi
ronmental Protection Agency (EPA). Notice of the issuance of 
this Order has heretofore been given to the State of 

There is an imminent and substantial endangerment to the 
public health and welfare and the environment due to a (threat 
of a release)(release) of (a) hazardous substance(s) as defined 
in Sl01(14) of CERCLA (42 USC 9601(14)), from the following 
location (the •Facility•): 

(insert legal description, if known1 
otherWise, use street or route address) 

This order directs you to undertake action to protect the public 
and the environment from this endangerment. 

FINDINGS AND CONCLUSIONS 

1. (Choose one or more of lA through lE, as appropriate under 
the factual situation of the case. Do not include headings.) 
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lA. l(?resent Ownerj- Respondent is now, ano nas been since 
, 19 , the (owner)(and)(ooerator} of the Facility, as 

determined from (~ource of information)]. 

lB. [(Former owner/ocerator) - Respond~nt was, from , 
19 •·,..•oil '(". .."-.., (-··n:::. ,,_ d''O""e,.. ... ,.., - , w. ! '- - I • _, , ........ - \..I~ - r I \ c n I \ ~ - c .... 0... J 

of the Facility, as determined from (sour~e of information). 
During that time, hazardous substances, i~~ludino those described 
herein, were disposed of at the facility. Respondent sold or 
o~herwise transferred and conveyed the Facility to ...-~~~~~-
on , 19 ___ , according to (property records)}. 

lC. [(Generator) - Respondent (disposed of) (arranged, by con
tract or agreement, for the disposal or transport for disposal) 
of hazardous substances at the Facility as determined from 
(source)J. 

lD. [(Transporter) - Respondent chose to accept hazardous 
substances for transp~rt to, and disposal at, the Facility as 
determined from (source)]. 

lE. [(Other Party) (Insert reasons why ordered actions are 
necessary to facilitate the abatement of the hazard, prevent the 
aggravation of the hazard, or otherwise protect the public health" 
and welfare and/or the environment.)] 

2. (Describe the nature of the facility.) 

3. On or about the day of , .19 , an 
inspection of 'the Facility was cond_u_c_t_e_d~b-y~~-(namiiT . 
(a) duly authorized representative(s) of (EPA, State agency). 
At the time of that inspection, the inspectors observed the 
following conditions existing at the Facility: 

A. Approximately 1000 drums of liquid, semi-solid 
and solid material, which were leaking, without 
covers and in various stages of corrosion, 
rusting and other deterioration, located directly 
on the ground. Material leaking from said drums 
was observed .running approximately 25 yards 
across the site into Crystal Creek, which adjoins 
the Facility, and which is a tributary of Pristine 
River, a navigable water. According ·to records at 
the Facility, materials contained in the drums 
include: 

(describe hazardous substances) 

s. An area in the Facility (the "Landfill area") 
of approximately four (4) acres in size, 
without vegetation, from which leachate was 
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observed flowing approximately forty (40) yards 
into Crystal Creek. Vegetation had been k.illed 
itt t~a a~ea cf tha 1ca~hata. A~ccrding to ra~orCs 
~t t~e Faci li t.r, the following h.azar=ous subs:ta~·::es 
had been placed in the Landfill area: 

(list hazardous substances-
then continue with the following) 

At the time of the inspection, samples of the drummed 
waste, samples of the leachate from the Landfill area, and.~~
samples of (soil, surface water, aroundwater, air, etc. ) were 
obtained by the inspector(s). 

4. An analysis of the samples taken at the time of the inspec
tion disclosed the presence at the Facility of the following 
substances in the concentrations set forth: 

(list hazardous substances and concentrations 
confirmed by analysis - then continue with 
following sentence) 

These substances are •hazardous suostanees• as defined in 
Sl01(14) of CERCLA, and are subject to the terms and provisions 
of that Act. 

s. The hazardous substances described above are treated or 
disposed of at the Facility in such manner that they (a~e being) 
(threaten to be ) released and discharged from 'the Facility into 
the (soil, groundwater, surface water, air, etc.) and other 
par~s of the environment. 

6. (Describe population or environment at risk and route of 
exposure). Exposur~ to said hazardous substances may cause 
illness, disease, death or other harmful effects to plant and 
animal life and humans. 

7. The (release) (and/or) (threat of release) of said hazardous 
suQstances may present an imminent and substantial endangerment 
to public health and welfare and the envi~onment. 

8. In order to protect human health and welfare and the environ
ment, it is necessary that action be taken to contain and terminate 
the (release) (and/or) (threat of release) of hazardous substances 
from the Facility into the environment. 
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ORDER 

Eas~~ :.:::;·:m the =oregoing deter7.!.inations and Findin;s of 
face, ic is hereoy urdered and Directed that: 

(~OTE - the Respondent mav be c~e~ed to undertake 
anv res-~ft~e •et i ~jrY ~.~ tha f.. mau bP. ... A,..lJ .. -e,.; .. ..., 
protect:p~~li~ health, weif~r~.a~d.the-;n;i;~runent, 
including, but not limited to, those actions which 
the government is authorize-d to carry out under 
CERCLA.) 

(Insert here the response actions which EPA directs 
the Respondent to take at the site. Each activity, 
(i.e., redrumming cf waste, construction of fencing, 
levees, submission of plans for installation of 
monitoring wells, etc.), and the date for compliance 
with each activity, should be listed separately.) 

(Insert a statement tc the effect that other orders 
O't' action may follow.) 

EFFECTIVE DATZ - OPPORTUNITY TO CONFER 

This Order is effective on the twentieth calendar day 
following receipt thereof by Respondent, and all times for 
performance of response activities shall be calculated from 
that date. (Note: For immediate removal situations, the 
effective date will be considerably abbreviated.) 

You maf, within ten calendar days after receipt of this 
Order, request in writing a conference with (Official) to 
discuss this Order and its applicability to you. (Note: For 
immediate removal situations, the- time for requesting a hearing 
will be abbreviated~ In addition, the Respondent should be 
informed that he or she may make an oral request for a con
ference, to be followed up by written notice within two to 
three days. ) 

At any conference held pursuant to your reque.st, you may 
appear in person and by attorney or other representatives for 
the purpose of presenting any objections, defenses or contentions 
which you may have regarding this Order. If you desire -such a 
conference, please contact ( name, title, address and telephone 
r.t.. •• ~er of EPA contact) within the time set forth above for 
requesting a conference. 
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PE~ALTIES ~OR NON-COMPLIANC~ 

Res?ondent is advised that willful violation or failur~ o~ 
refusal to comply with this Order, or any portion thereof, may 
subj~ct you unde: .ilGo{::,j of ~E?.C~A, (.;2 ti.3.:. §Sor50o(;,;;, cc a 
ci'1il penalty of not more than $5000 for each d.~y in which such 
violation occurs or such failure to comply continues.· Failure 
to comply with this Order, or any portion thereof, without 
sufficient cause, may subject you under §107(c)(3) of CERCLA, 
(42 u.s.c. §9607(c)(3)), to liability for punitive damages in an 
amount up to three times the amount of any costs incurred 
by the government as a result of your failure to take proper 
action. 

WITNESS my hand in the City of , State of 
~--..,.-,..-------~~' as (title of authorized EPA issuing official}, 
on this day of , 19~ 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

By: 
------------------------------------------~ 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. O.C. 20460 

JAN 2 6 1984 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

PURPOSE 

Releasing Identities of Potentially Responsible 
Parties in Response to FOI~equests 

Gene A. Lucero, Director {9.(}..,vt 4 ~ 
Office of Waste ~r~ams Enforceme~~ • 

Kirk F. Sniff ~ ~.~ 
Associate Enforcement Counsel Waste 
Off ice of Enforcement and Compl1 nee Monitoring 

Directors, Waste Management Division, Regions I, v 
Director, Office of Emergency & Remedial Response, Region II 
Director, Hazardous Waste Management Division, Region III 
Directors, Air & Waste Management Division, 

Regions IV, VI, VII, VIII 
Director, Toxics & Waste Management Division, Region IX 
Director, Air & Waste Division, Region x 
Regional Counsels - Regions I - X 

This memorandum states the policy of EPA for responding to 
requests under the F~eedom of Information Act (FOIA) for the 
names of potentially responsible parties CPRPs) at CERCLA sites. 

II. BACKGROUND 

On March 30, 1983, EPA issued guidance on releasing the 
identities of potentially responsible parties under CERCLA. 
This guidance provided for case-by-case review and discretionary 
disclosure of the identities of PRPs in certain limited circum
stances. In gen~ral, before the March 30 guidance, EPA did not 
release the names of PRPs in response to FOIA requests. 

on June 28, 1983, the Federal District Court for the 
District of Columbia decided in Cohen v. EPA that EPA had not 
me·t· its burden of establishing that disclosing the identities 
of PRPs would harm the Agency's enforcement efforts. The case 
involved EPA's decision to withhold the identities of potentially 
responsible parties as provided by FOIA exemptions under 5 
u.s.c. SS552(b)7(A), 7(C), and S. 

The court granted the plaintiff's motion for summary 
judgment on finding that: 
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l. For Bxemption·7(A) -- notice letters are investigatory 
records comp-tled for law enforcement purposes, but EPA did not 
establish that disclosure of the notice letters would harm the 
investigation: 

2. For Exemption 7(C) -- the identities of the PRPs 
who received notice letters does not fall into the category of 
a protected privacy interest: and 

3. For Exemption 5 -- notice letters are not predecisional 
documents. 

III. POLICY 

As a result of the Cohen decision and the Administrator's 
policy of conducting business in a more open atmosphere, and 
in light of the resource demands involved in case-by-case 
review of the names of notice letter recipients, the March 30, 
1983, guidance has been reevaluated. The new guidance is set 
forth below. 

1. In response to a FOIA request, EPA will release the 
names of PRPs who have received notice letters about a CERCLA site. 

2. An exception to the policy of disclosing t·he names of 
PRPs who received notice letters may be made only when EPA 
·determines that.disclosure of a particular name will cause such 
interference with an ongoing enforcement proceeding that 
discretionary disclosure is clearly unwarranted. If EPA decides 
to withhold the ·name of a PRP who received a notice letter, EPA 
must support the conclusion that disclosure will cause substantial 
harm to the law enforcement proceeding in writin~ with concurrence 
by the Regional Counsel. The written documentation may not 
consist of general statements: it must include the particular 
facts relating to the specific PRP and site that led to the 
conclusion to withhold. 

3. The names of parties who have not yet received notice• 
letters may be predecisional and therefore exempt from disclosure 
under Exemption 5 of the FOIA. These names also may be exempt as 
investigatory records under Exemption 7(A). However, in its 
discretion EPA may· rel~ase this material. 

4. Although EPA usually will release the names of PRPs 
only in response to FOIA requests,_ the Agency may elect to 
release the informatior. on its own initiative in appropriate 
circumstances. 

s. Disclosure of the names of PRPs and the names of sites 
does not constitute a waiver of EPA's right to withhold other 
information developed for an enforcement action that EPA determines 
is exempt from disclosure. Even if informatipn is exempt from 
disclosure under Exemption 2, 5, or 7 of FOIA, EPA has discretion 
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to release the information; however, EPA may exercise its discretion 
to release the information only after the appropriate Regional Counsel 
reviews the information to ensure that disclosure will not interfere 
with an enforcement action. 

IV. PROCEDURES TO IMPLEMENT POLICY 

EPA Headquarters or a· Regional Office should follow the 
procedure below to respond to a FOIA request for the names of 
PRPs or other information about a CERCLA site. 

1. Quality assure the list of PRPs regularly and particularly 
before sending notice letters to PRPs for a site. Perform an 
in depth quality assurance of PRP lists every 6 months. Headquarters 
will hold Regional Offices accountable for inadequate quality · 
assurance of PRP information. 

2. Immediately notify Headquarters whenever a Regional 
Office decides, in accordance with the guidance in Item III.2 
above, that disclosing the name of a PRP will cause substantial 
harm to an enforcement effort. Regional Offices also should 
notify Headquarters if withholding a name is no longer requirel. 

3. If additional in.formation is requested about a PRP or 
a site, consult with the Regional Counsel for a decision on 
whether disclosure will interfere with enforcement at the site. 

4. Submit the list of names, or. names and information, to 
the requester with a brief explanation of how EPA defines PRP 
for purposes of sending notice lette;s. 

s. Include with the list of names the following disclaimer: 

This list represents EPA's preliminary findings on 
the identities of potentially responsible parties. 
EPA makes no asserti~ns that parties on this list 
are liable for any hazard or contamination at any 
CERCLA site. 

6. Use the term "potentially responsible party• in 
responses to FOIA reque~ts if none of the parties named in a 
notice letter has been found liable by a court. 

V. FIRST RE~PONSE TO FOIA REQUESTS 

Ten working days after the date of this policy, Headquarters 
will respond to the current backlog of requests for all PRP names 
with the quality assured list. 

Any Regional Office ·that intends to withhold any PRP names, 
as provided by Item III.2 above, must have completed the required 
documentation and notified Headquarters before the FOIA response 
date. If you have-any questions about this policy, contact 
Susan Cary Watkins (FTS 382-2032). 
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MEMORANDUM 

UNITED ST ATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

FEB 2 I 1984 
OFFICE OF 

SOL.ID WASTE AND EMERGENCY RESPONSE 

SUBJECT:~~~-A~inistrative 

FROM: ~~Th1m~ 

Orders for Immediate Removal 

Assistant Administrator 

TO: Regional Administrators, Regions I-X 
Air & waste Management Division Directors 
Regions III, IV, VI, VII, VIII, x 
Waste Management Division Directors, Regions I, v 
Director, Office of Emergency and Remedial Response, Region II 
Toxics and waste Management Division Director, Region IX 
Environmental services Division Directors, Regions I - x 
Regional Counsel, Regions I - X 

This memorandum sets forth guidance on issuing Administrative 
Orders for immediate removal actions under CERCLA. This guidance 
should be used in conjunction with the recently issued Guidance 
Memorandum on use and Issuance of Administrative Orders under 
section 106(a) of CERCLA dated September 8, 1983. 

Since becoming the Assistant Administrator, OSWER, I have 
sought to implement a •balanced" CERCLA program which uses both 
the administrative and civil judicial enforcement provisions of 
the Act--as well as the Fund--to secure clean up of hazardous 
waste sites. One of my primary enforcement goals is to increase 
the use of Administrative Orders for immediate removals. Orders 
are particularly useful in immediate removal situations, since 
they can be issued quickly, can require discrete segments of work 
(e.g., surface cleanup) and carry the threat of additional damages 
and penalties in the event of non-compliance. 

We estimate that Administrative Orders may be appropriate for 
a significant percentage of immediate re~oval situations. Increased 
resources will be provided to the Regions, and I expect the Regions 
to devote resources to accomplishing this goal of increased 
Administrative Orders for removals. 

In addition, the Regions must develop a satisfactory 
organizationat structure if the Administrative Order program is to 
succeed. The organization of enforcement personnel varies among 
the Regions. The majority of the Regions keep their •remedial" 
and •removal" personnel in different divisions. Since CERCLA 
enforcement has (until now) concentrated heavily on remedial 
sites, most regional technical enforcement personnel have been 
assigned to the remedial response units (generally, the Air and 
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Hazardous Material Divisions}. Personnel responsible f~r immediate 
and planned removals have usually been assigned to the Environmental 
Services Division which, as a general rule, has not been assigned 
enforcement personnel. 

Obviously, the ability of a Region to implement this new 
policy requires both close coordination among the immediate 
response staff and their colleagues in the technical enforcement 
and regional counsel offices and an organizational structure 
capable of developing and issuing quality orders. Regions that 
do not currently dedicate technical enforcement staff to their 
immediate removal program should assure that appropriate personnel 
are in place in the technical enforcement office to implement this 
policy and to handle the workload. 

I. BACKGROUND 

CERCLA identifies two types of response actions for which the 
Fund can be used: removal actions and remedial actions. The 
National Contingency Plan (NCP} further refines the former category 
into •immediate• and •planned• removals and describes the process 
and procedures for proceeding with these forms of response. (See 
Federal Register 31180: July 16, 1982). Please refer to the attach~· 
appendix for an outline of the relevant CERCLA and NCP provisions 
regarding removal activity, Administrative Orders and enforcement. 

Because of the large number of sites which pose a health hazard, 
the Office of Emergency and Remedial ·Response (OERR) defines the 
category of immediate removals according to the immediacy and 
severity of the hazard to the public health or environment. These 
categories establish a guide for the purpose of assessing the 
length of time within which the Agency must respond to the event. 
Agency re~ponse to situations which require immediate response 
(e.g., threats of fire, explosion or spills) normally takes place 
in a matter of hours or one or two days at the most: Agency response 
to other situations (e.g., rusting barrels that have not yet 
begun to leak, holding ponds that may overflow with the advent of 
the rainy season} normally takes place during a period which may 
range from a week to a month. 

This guidance is most applicable to the latter situation: i.e., 
the Regions should consider issuing Administrative Orders in situations 
when there is at least one week between the time the on-scene 
Coordinator (OSC) determines that an immediate removal is warranted 
and the time that actual on-site response must begin. 

Administrative Orders are a useful enforcement tool in these 
types of immediate removals situations, for the following reasons. 
First, they encourage private party response, particularly since it 
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is OSWER policy to meet, if at all possible, with responsible parties 
after the Order is issued if a meeting is requested. The results 
of an OWPE analysis of 49 completed immediate removals indicate 
that the elapsed time between the request for funds and the start 
of site response ranged from eight days to more than three weeks 
for 24 of the sites. This clearly indicates that there is time to 
issue Administrative Orders in appropriate situations, and the 
process described in this memorandum can be implemented in as 
little time as a week, if necessary. second, removals require 
discrete units of work (e.g., barrel or contaminated soil removal) 
which makes responsible party compliance and Agency compliance 
monitoring easier. Third, the costs of immediate removals are 
generally moderate: this increases the probability of private 
party compliance. 

In the event of non-compliance with an Administrative Order, 
the Agency is prepared to quickly initiate a Fund-financed response 
and seek fines/treble damages from the responsible parties. Since 
the treble damages will be based on the Fund dollars expended, these 
situations are particularly amenable to establishing treble damage 
claims, which the Agency will seek to recover in its 5107 
cost recovery actions. (The average obligation for i10 prior 
immediate removals undertaken by the Agency was approximately 
$275,000). Issuance of Administrative Orders for these situations 
also may improve the equitable position of the Agency in subsequent 
cost recovery c~ses. 

II. CRITERIA FOR ISSUING ADMINISTRATIVE ORDERS 

Fir~t, of course, the Agency must meet the legal threshold 
that an imminent and substantial endangerment to public health or the 
environment may exist.l Information which can be used and evaluated 
by the OSC or his supervisor to make this determination include: 

1. Notification in accordance with CERCLA 5103 (a), (b) or (c) 
2. Investigations by government authorities conducted 

pursuant to CERCLA 5104 (e) or other statutory authority. 

lThe Agency must be able to properly document and justify both its 
assertion that an immediate and significant risk of harm to human 
life or health or to the environment exists and its choice of the 
ultimate response action at a site in order to be able to oppose a 
challenge to the Order and to successfully litigate any subsequent 
cost recovery action. Adequate documentation consists of photographs, 
samples, monitoring or other documented site analysis. The Agency 
should follow chain of custody procedures to maintain the integrity 
of samples taken at the site. Please refer to the Cost Recovery 
Guidance, issued August 26, 1983 for more detailed guidance. The 
Revised superfund Removal Guidance to be issued in late February 
1984 ~ill also provide additional guidance on immediate removal 
assessments. 
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3. Notification of a release by a federal or state permit 
holder when required by the permit. 

4. Inventory efforts or random/incidental observation by 
government agencies or the public. 

If the facts reach the legal thresholds of CERCLA Sl06, 
several policy criteria for deciding whether to issue an Order 
for an immediate removal should be considered. The first of 
these is the amount of time available before site response must 
begin. This determination will usually be made by the OSC. An 
Order may be appropriate if there is a minimum of one week available 
for issuing the Order and meeting with the recipients (see 
further below) between the time of the decision to seek funds 
for the immediate removal and the initiation of on-site response. 
(Of course if an order can be issued in less than a week the 
Regions are not bound by the •one week minimum•. However, the 
Regions should always attempt to have 48 - 72 hours available 
for the recipients to request and conduct a conference.) 

A second policy criterion is the number of potential reci
pients of the Order and their financial viability. There should 
be a •manageable" number of responsible parties and they should 
be collectively capable of undertaking site response. The Regions 
will use their best judgement to decide what constitutes a 
•manageable• number of responsible parties and assess the capability
of the partie~ to undertake the response for any individual 
immediate removal situation. (For a more lengthy discussion of 
criteria to consider when issuing an Administrative Order, please 
refer to the Administrative Order guidance.) When there is a 
large number of potentially responsible parties, Orders need not 
be issued to all of the parties. In this type of situation the 
Region should issue the Orders only to those parties most likely 
to comply. The Region, however, is not precluded from issuing 
Orders to all the parties if it so desires. 

These criteria are to be used as general guidelines for deter
mining whether an Administrative Order should be issued for an 
immediate removal. The varying factual circumstances presented 
in any potential removal.action mandate th4t each Region conduct 
this necessary factual analysis to decide the appropriateness of 
an Order. 

III. PROCESS FOR ISSUING ADMINISTRATIVE ORDERS 

The timely development and· issuance of Administrative Orders 
for immediate removals will require effective coordination among 
the osc, technical enforcement personnel and the legal counsel 
in both the Regions and Headquarters. OSWER will not dictate how 
the Regions must organize or adjust personnel in order to 
accomplish this task, but it will expect the Regions to have a 
system in place which is capable of implementing an administrative 
order program for immediate removals. 
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The procedures for developing and issuing orders follow: 

The decision by the OSC or his superior to request funds for 
an immediate removal also triggers the process for deciding whether 
to issue an Administrative Order. 

The OSC will inform the technical enforcement branch (or other 
appropriate enforcement personnel if no separate branch exists} 
and the Regional Counsel that a request for a Fund-financed immedi
ate removal is being developed. Appropriate personnel in OERR and 
OWPE should also be informed of this action. While the OSC and his 
staff prepare the 10-point document,2 technical enforcement personnel 
and the Regional Counsel should begin to identify responsible 
parties and assess their financial ability to conduct site cleanup. 

The OSC or the Regional Counsel will attempt to orally contaet 
(with written follow-up} potentially responsible parties in order 
to secure private-party response in lieu of the Fund. While previous 
Agency p~licy was to proceed with Fund-financed response if the 
responsible parties refused to act, the Agency will now issue 
administrative orders in appropriate circumstances before initiating 
Fund action, so long as the site does not pose an unreasonable 
risk of harm to the public health, welfare or the environment. . . 

Regardless of whether a responsible party agrees or not to 
undertake the removal, development of the 10-point document should 
proceed as usual. However, the OSC and technical enforcement staff 
(in consultation with the Regional Counsel) shall apply the criteria 
outlined in Part A (above} .to recommend to the Regional Administrator 
whether to issue an Administrative Order. The decision to issue 
the order rests with the Regional Administrator, subject to the 
current delegations. 

If the Regional Administrator decides to issue an Administra
tive Order, the Order will be drafted by technical enforcement 
personnel with the advice of th~ Regional Counsel. The technical 
information contained in the 10-point document will normally 
provide the basis for the Order's •Findings of Fact.• while the 
Agency's intended response actions will serve as the remedy the 
recipient is required to implement. 

2Requests for less than $250,000 can be approved by the Regional 
Administrator while requests for more than $250,000 require the 
approval of OERR. (It is anticipated that within the month, the 
Regional Administrators will be delegated the authority to obligate 
up to $1 million for removal actions.} The ten point document 
itself must justify its cost estimates and be consistent with the 
NCP. With the issuance of the Revised Superfund Removal Guidance, 
the 10 point document will become an Action Memorandum. 
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Since Administrative Orders will normally be issu~d in situa
tions in which site response is not required for at laast one 
week, OSWER policy is to provide recipients when possible an 
opportunity to meet with Agency personnel to discuss the terms of 
the Order and the means for compliance. Therefore, the Order 
should include the following provisions:3 

1. A statement of the imminent and substantial danger 
pursuant to Sl06 of CERCLA and the risk of harm under 
5300.65 of the NCP. 

2. A statement of the authority of the issuing official 
(normally the Regional Administrator) to issue the 
Order and why the recipient is liable under 5107. 

3. The steps the recipient must take to comply with the 
order, (following the provisions of the 
ten-point document in order to be as specific as 
possible). 

4. A mandatory timetable for performing and completing 
the response. (The timetable should include at least 
one short term interim deadline so the Agency will have 
the ability if necessary, to demonstrate non-compliance 
before the project completion date.) 

s. A provision informing the recipient that his duty to c 
the terms of the order takes effect 72 hours after he 
receives the order. 

6. A provision informing the recipient that he may orally 
contact the Agency to request a conference on the 
Order. The recipient must follow up his oral request 
in writing. · 

7. A provision specifying a date certain by which responses 
(either oral or written) to the Order must be received. 

a. A provision which states that EPA reserves the right 
to undertake the action if emergency circumstances 
dictate such action and that such action in no way 
relieves the parties of responsibility for the costs 
of such actions. 

9. A provision which requires: proper chain of custody 
procedures to be followed for any testing and sampling, 
adequate recordkeeping of activities {so records may be 
used as evidence in any future enforcement case), 
cooperation from employees of any contractor who engages 
in site activity, and availability of such employees 
to the u.s. in preparation and trial of a subsequent 
enforcement case. 

3Refer to the general Administrative Order Guidance for examples 
of model orders and conference procedures. 

167 



-7-

Under a separate delegations memorandum to the Regions, the 
concurrence requirement will be waived for all Administrative 
Orders for immediate removals with obligations of $1,000,000 or 
less. Within two weeks of issuance of the Order, the Regions are 
to se~d a copy of the final Order to OWPE. 

As a matter of policy, in order to increase the likelihood of 
compliance, the Agency encourages the convening of a conference 
with the recipients of an Administrative Order. Since 
Administrative Orders will generally be issued for immediate removal 
situations which do not require response in less than one week, 
the Agency will normally attempt to hold a meeting with the recipient, 
if requested by the recipient. The conference should be 
convened on an expedited basis (e.g., within 72 hours after the 
Order is issued) if the recipient orally requests the conference. 
However, the Agency retains the right to •waive• a conference 
if immediate response is warranted because of deteriorating conditions 
at the site. The Regional Administrator shall have the authority 
to decide whether to eliminate the conference prior to or following 
the issuance of the Administrative Order. If the Regional Administrator 
waives the opportunity for a personal conference, a regional 
representative, must at least give the _parties an opportunity to 
be heard by telephone before.the effective date of the Order. In 
general, conferences concerning removal actions should be used to 
clarify the requirements of the Order rather than as an opportunity 
to- negotiate the requirements·. 

The Agency must create a good administrative record of its 
meetings with the recipient of an Order for either enforcement of 
the Order or cost recovery after a Fund-financed cl~anup. The 
Agency participants should prepare a written summary of the 
conference containing: 

1. The date and participants. 
2. A summary of the significant issues raised and arguments/ 

data used by the recipient to contest the Order. 
3. The result of the conference (e.g. agreements reached 

with the recipient, indication from the recipient of 
an unwillingness to comply with the Order) 

The presiding official, (designated by the Regional 
Administrator) must also prepare a statement which addresses any 
significant arguments raised by the recipient and recommends whether 
any modifications to the Order are warranted. (See the September 
8, 1983 Administrative Order Guidance for a complete discussion of 
the procedur~s and •ground rules• for conducting the conference 
and the time frames for holding them.) 
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If the recipient agrees to undertake the stipulated response 

measures, the agreement may be in the form of a Consent Order. The 
OSC will monitor compliance with the Order and recommend additional 
enforcement action if the- terms of the Consent Order are breached. 
If the recipient does not agree to undertake the measures contained 
in the Order, the Agency will generally not refer a case to the 
Department of Justice to force compliance because of the time 
constraints presented by the emergency. Rather, the Fund will be 
used for site response and the recipient(s) will be sued for cost 
recovery--including punitive damages in appropriate cases. 

IV. USE OF THE FUND WHILE THE ADMINISTRATIVE ORDER IS BEING ISSUED 

Normally, once an Order has been deemed appropriate for an 
immediate removal situation, the CERCLA Fund shall not be used to 
undertake a federally-funded immediate removal during the time 
period in which the Agency develops the Order, issues it to the 
responsible party, and conducts the conference. 

However, if site conditions deteriorate--· presenting a corre
sponding increase in the threat that· the site presents-- the Fund can 
be used for response while the Administrative Order process continu,:-· 
In such instances, the Regional Administrator can approve the use · 
of Funds below $250K and request the Assistant Administrator, OSW.~R._ 
to release funds if the response work will be greater· than $2SOK.4 
The Administrative Order process should continue since the parties 
may undertake site response at the ·next convenient break iri activity. 

Thus, if there are deteriorating conditions at the site, the 
OSC should continue all steps necessary for undertaking a Fund-
fi nanced response while the Order is being developed. The 10-point 
document should be prepared and receive the concurrence of all 
officials up through the Regional Administrator or the Director, 
OERR. 

However, no actual obligation of Funds for site response wili 
normally occur until after the Order has been issued and the con
ference has been held. · Since the Order will only be issued in 
situations where an immediate response can. be delayed, there will 
normally be time to see the Administrative Order process through 
to conclusion. The conference must be held within the time period 
specified in the order (which will correspond to the time the 
Agency has before the response· activity needs to begin). Since 

4If deteriorating conditions require the Fund to respond while 
the Order is still being issued, OSWER assumes that the Fund will 
take all response actions necessary at the site (e.g., remove all 
barrels, not merely those that may be about to leak). 
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the timing of the obligation will vary according to the·estimated 
time needed to mobilize equipment and personnel, the OSC should 
work closely with the technical enforcement and Regional Counsel 
staff during the drafting of the Order to assure that the time 
period established for issuing the Order is synchronized with the 
time requirements for site response. 

If the conference does not result in private party response--or 
if changing conditions at the site require accelerated response--the 
Fund-financed immediate removal will take place. If Fund-financed 
activity does begin, the Order may be written to require the potentially 
responsible parties to undertake site activity at the next convenient 
break point in activity. If the parties still fail to undertake 
the site response activity, enforcement efforts will emphasize cost 
recovery with the additional imposition of fines/penalties as 
appropriate. 

V. COST RECOVERY 

The Agency will normally not initiate a civil action in the 
event of non-compliance with an Order but instead will seek to 
recover costs and damages after a Fund-financed response. Therefore, 
while enforcement personnel are carrying out the Administrative 
Order proc&ss, they should also be aware of the requirements for. a 
successful cost recovery action. They must be able to document 
the following factors (some of which are the same ones necessary 
for the issuance of the Administrative Order itself). 

1. The need for the immediate removal (eviden.ce of an imminent 
and substantial endangerment or threat of endangerment 
to public health, welfare or the environment) 

2. Liability of the responsible parties (evidence to support 
the contention that the parties meet the liability standard 
of 5107) 

3. Proof that the Fund-financed response activity was •not 
inconsistent• with the requirements of the NCP. 

4. Documentation of all eligible costs for site-specific Fund 
expepditures. 

Enforcement personnel must assure sufficient documentation of 
these factors from the period in which the 10-point document is 
developed and Funds are obligated through the actual clean up of 
the site. These cost recovery requirements must be met regardless 
of whether there will be a simple cost recovery action (if no 
Administrative Order is issued) or an action for response costs plus 
damages (if the Order is not complied with). The Agency must 
assure that evidence is preserved for any subsequent enforcement 
action. Proper chain of custody procedures must be used for any 
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sampling or testing, and adequate records of site acti~ity must be 
kept. Employees of any contractor used for site activity must 
cooperate with and be made available to the u.s. in preparation 
and trial of any subsequent enforcement action. Enforcement, 
program and legal offices should work together throughout the 
case development. 

VI. FOLLOW-UP 

This guidance represents a substantial departure from prior 
practice, and I expect that it will take some time to implement. 
For these reasons, I will be reviewing all immediate removals 
referred to Headquarters for compliance with this guidance. In 
addition, for immediate removals under $250,000, I will ask the 
Directors, OWPE and OERR to review the compliance with this guidance 
quarterly, and to advise me accordingly. 

Appendix 

cc: Gene Lucero, OWPE 
William Hedeman, OERR 
l{irk Sniff, OECM 
Dan Berry, OGC 
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APPENDIX 

Authority/Requirements/Enforcement of Administrative Orders 
for Removal Actions under CERCLA 

Under Sl06(a) of CERCLA: 

If, EPA, acting on behalf of the President: 

determines that there mar be an imminent and substantial 
endangerment to the public health or welfare or the 
environment because of · 

an actual or threatened release of a hazardous substance 
from a facility 

may, after notice to the affected state, 

issue such orders as may be necessary to protect 
public health and welfare and the environment. 

Under Sl06(b).of CERCLA: 

EPA may take action in the appropriate u.s. district 
court, against any person who willfully violates or 
fails or refuses to comply with any Order issued under 
Sl06(a), to enforce such order and 

may fine such person not mGre than $5,000 for each day 
such violations occur or such failure to comply continues. 

Under Sl07(c)(3) of CERCLA: 

Any person who is liable for a release or threat of release 
of a hazardous substance that: 

fails without sufficient cause to properly provide 
removal action upon order of the President pursuant to 
Sl06 

may be liable to the United States for punitive damages in 
an amount at least equal to and not more than three times, 
the amount of any costs incurred by the Fund as a result 
of such failure to take proper action. 

Civil action may be commenced against any such person to 
recover the punitive damages. These punitive damages shall 
be in addition to any costs recovered from such person 
pursuant to Sll2(c). 

Any monies received in punitive damages shalL be deposited 
in the Fund. 
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APPENDIX PAGE 2 

National Contingency Plan Requirements for Inunediate Removals 

Under §300.65 of the NCP: 

Immediate Removal action is appropriate when the lead agency 
determines that: 

the initiation of the removal action will prevent or 
mitigate immediate and significant risk of harm to 
human life or health or to the environment fran such 
situations as: 

1. Human, animal, or food chain exposure to 
acutely toxic substances 

2. Contamination of drinking water supply 

3. Fire and/or explosion 

4. Similarly acute situations 

Inunediate removal action may include but are not limited to: 

1. Collecting and analyzing samples to determine 
the source and dispersion of the hazardous 
substance 

2. Providing alternative water supplies 

3. Installing security fencing or other measures 
to limit access 

4. Controlling the source of the release· 

S. Measuring and sampling 

6. Moving hazardous substances off-site for storage, 
destruction, treatment or disposal 

7. Placing physical barriers to deter the spread 
of the release 

8. Controlling the water discharge fran an upstream 
impoundment 

9. Recommending to the appropriate authorities 
the evacuation of threatened individuals 

10. Using chemicals and other materials in accordance 
with Supart H to restrain the spread of the 
substance and mitigate its effe~ts 

11. Executing damage control or salvage operations 
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~ORANDUM 

SUBJECT: 

PROM: 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, O.C. ZO•IO 

O'"CI O' 
IOL.ID WMTI ANO IMIRGINCY RIPONll 

De~ion of Aur::i~ ~Is(e DeJnd 

Ge~~. direc~~ {h-v 
Off ice of Waste Program~ Enforcement 

Letters 

TO: Regional Administrators, Regions I - x 
Directors, Air • Waste Management Division 
Regions III, IV, VI, VII, VIII, x 
Directors, Waste Management Division 
Regions I, V 

Purpose 

Director, Office of Emergency and Remedial Response 
Region II 
Director, Toxics and Waste Management Division 
Region IX 
Directors, Environmental Services Division 
Regions I - X 
Regional Counsel, Regions I - x 

This memorandum formally transfers the authority to issue 
demand letters for recovering costs of CERCLA response actions 
from the Director, Office of Waste Programs Enforcement to the 
Regional Administrators. 

Background 

Where CERCLA funds are expended the Agency will attempt to 
recover response costs from the party or parties who are liable 
under section 107 of CERCLA. The f irat formal step· in recovering 
Trust Fund expenditures is the issua~ce of a demand letter from 
EPA to the responsible party or parties for payment of response 
costs. Up to now, the Regional Off ice has been responsible for 
preparing the demand letter and sending it through the Office of 
waste Programs Enforcement for signature and issuance by the 
Director. Now that Headquarters has provided guidance and held 
workshops on cost recovery actions, the necessity of Headquarters' 
role in the issuance of demand letters has declined. 

Policy 

Effective immediately, Regional Administrators have authority 
to issue demand letters in CERCLA 107 cost Recovery cases. No 
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review or advance concurrence from EPA Headquarters will be 
nec.essary. Regional Administrators may further deleoate 
autllority for issuance of demand letters to the appropriate 
Re9(onal Division Director. 

Demand letters may be issued after all appropriate 
documentation on and accurate summaries of removal coats are 
available (See Chapter S of Draft Cost Documentation Procedures 
Manual, September 1983) and generally should be issued before 
the Cost Recovery case is referred to EPA Headquarters. 

EPA Headquarters will not accept a cost Recovery referral 
package that does not include a copy of the demand letter· and 
response. Headquarters will make exceptions to this policy 
only for Cost Recovery cases that are referred to Headquarters 
prior to April 1, 1984 or cases for which the Region provides 
a statement with the referral package explaining why a demand 
letter was not issued. If the case is then referred to the 
Department of Justice for litigation, DOJ will ordinarily issue 
a demand letter befpre filing the case. · 

Procedures for preparing and issuing demand letters are 
contained in the following EPA guidance documents: •cuidance 
on Pursuing Cost Recovery Actions under CERCLA• (August 1983, 
pp. 20-30) and •cost Documentation for CERCLA 107 Efforts• 
(September 1983, p. 8). 

cc: William N. Hedeman, OERR 
Kirk F. Sniff, OECM 
Lisa K. Friedman, OGC 
Glenn Unterberoer, OLEP 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, iJ.C. 20460 

MAA 2 0 1984 

MEMORANDUM 

SUBJECT: Participation of Potentially Responsible Parties in 
. cevelopment of Remedial Investigations and Feasibility 
.. ~tudi~der CERCLA 
>-'- '-'-- ".. \,~"-"""1 

FROM: Lee M. Thomas, Assistant Administrator 
~ice of ~i~a~te and Emergency Response 

~~- Pri~~ssistant Administrator 
Office of Enforcement and Compliance Monitoring 

TO: Regional Administrators, Regions I-X 

I. Introduction 

This memoraridum sets fort~ the policy.and procedures 
governing participation of potentially r~sponsible paities (PRPs) 
in development of .remedial investigations (RI) and feasibility 
studies (FS) under the ~omprehensive Environmental Response, 
compensation, and Liability Act (CERCLA). 1 It discusses: 

o the circumstances. in which RI/FS may be conducted by potentially 
responsible parties, 

o the procedures for notifying potentially responsible parties 
when the Agency .has identified target sites for the development 
of RI/FS, and 

o the principles govern.ing PRP participation in Agency-financed 
RI/FS. 

l.The Agency is currently developing a comprehensive policy 
concerning EPA participation in state-lead enforcement under 
CERCLA. The applicability of the RI/FS policy to state-lead 
enforcement actions will be fully discussed in this forthcoming 
memorandum. 
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II. Previous Approaches to PRP Participation in RI/FS 

Under-earlier policy, the Agency negotiated with potentially 
responsible parties (PRPs) for individual phases of site response 
(i.e., RI/FS, design, construction). PRPs could negotiate to 
conduct the RI/FS without discussing the remedial design and 
construction. Fund-financed RI/FS were generally not performed 
until the Agency concluded that negotiations with private parties 
were unsuccessful. Negotiations concerning later phases of 
remedial action would occur after the RI/FS was completed. 

This approach was designed to secure cleanup by PRPs instead 
of Superfund financed cleanup, if privately financed cleanup 
could be accomplished in a timely manner. This policy was 
initially expressed by EPA in the "Guidelines for using the 
Imminent Hazard, Enforcement and Emergency Response Authorities 
of Superfund and Other _Statutes" issued pursuant to §106(c) of 
CERCLA at 47 Fed. Reg. 20664 (May 13, 1982). 

The Agency identified several drawbacks to the approach 
of negotiating for individual phases of the cleanup: 

First, the negotiations for the RI/FS were often unsatisfactory 
because of frequent disagreements on the nature and scope of the 
RI/FS. In particular, protracted negotiations occurred over the 
details of investigating the hazard, both on and off-site. 
Disagreements also arose over sampling locations and frequency, 
well placement, analytical methods, quality contr-ol~ and level 
of detection. Substantial delays occurred even ·when· agreement was 
eventually reached. 

Second, some RI/FS conducted by potentially responsible 
parties were. inadequate and of little use to EPA in determining 
the extent of the rem:edy for a site. Because the Agency had not 
published guidance on conducting RI/FS, the only way to avoid 
these problems was for the Agency to provide extensive oversight 
and review of the RI/FS under development. In certain instances, 
the PRPs revised the completed RI/FS after further discussions 
with the Agency, or the Agency red id the RI/FS using .CERCLA 
funds. These inadequacies and revisions demanded resources from 
the Fund and delayed site response. 

Third, the Agency's willingness to negotiate with potentially 
responsible parties for the RI/FS for any or all sites affected 
the pursuit of the Agency's priorities. Occasionally, resources 
were diverted from on-going litigation, or the initiation of 
action at sites where prompt response was desirable. Priorities 
for the use of the Agency's enforcement resources were established 
on a "de facto" basis by PRPs, based upon their willingness to 
negotiate at particular sites, rather than on the Agency's assessment 
of the sites which needed to be addressed in a timely fashion 
and offered the best prospects for privately-financed response. 
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Finally, multiple negotiations concerning each phase of site 
response inefficiently used limited Agency and Department of 
Justice resources and personnel. 

In response to these concerns, the Agency established a 
policy that precluded potentially responsible parties from conducting 
the RI/FS, unless they were also willing to commit to conducting 
the remedial action. 

The Agency has also identified drawbacks to this approach. 
Some potentially responsible parties have wanted an opportunity 
to prepare an RI/FS or participate in its development. They have 
been reluctant to accept the conclusions in the RI/FS and to 
assume responsibility for conducting cleanup, because their views 
were not reflected in the Agency-financed RI/FS. This policy 
also increased demands on the Fund, and ran contrary to the 
Agency's preference for timely and effective private-party response. 

In light of these drawbacks, the Agency has established a 
new policy concerning the.conduct of RI/FS by_PRPs. The Agency 
will give potentially responsible parties an opportunity to 
conduct the RI/FS, consistent with Agency priorities and with 
new Agency procedures and guidance. The new approach will better 
enable the Agency to target its enforcement priorities, reduce 
the possibility of unsuc~essful or protracted negotiations with 
PRPs, and ·enhance the quality of private-party ~I/FS. 

III. Situations where private parties may conduct RI/FS 

The Agency will identify sites targeted for RI/FS development, 
and give potentially responsible parties an opportunity to conduct 
the RI/FS. ~he Remedial Accomplishments Plan (RAP) developed by 
the Agency identifies candidate sites for enforcement or Fund-financed 
response, and allocates the resources necessary to undertake 
these activities. The Remedial Accomplishments Plan lists all 
sites for which RI/FS will be developed. 

Approximately 95 sites from the National Priorities List 
have been identified as targets for development of RI/FS in FY 
1984, and about 115 will be identified for FY 1985. The Agency 
has allocated CERCLA funds fo( RI/FS for each of these sites. 
EPA will make available a list of the sites on the Remedial 
Accomplishments Plan, and the scheduled dates for obligation of 
funds for RI/FS development by the Agency at these sites. 
Potentially responsible parties will have an opportunity to 
conduct the RI/FS for these sites, provided that they respond 
before the s~heduled date for obligation of funds. 

The Agency will not engage in lengthy negotiations with PRPs 
over whethet PRPs will conduct the RI/FS. In setting a reasonable 
negotiating period, the Agency will consider factors specif i~ to 
the site, such as technical complexity and the number of parties 
involved. Once funds for an Agency-financed RI/FS have been 
obligated, PRPs will not be allowed to take over development of 
the RI/FS. 
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If potentially responsible parties are willing to perform the 
RI/FS, the Agency will identify the conditions under which they 
may do so. To assure that privately-funded RI/FS are done quickly 
and in a manner th~t meets the applicable requirements of this 
policy, potentially responsible parties will be expected·to meet 
the following conditions: 

1. Where several parties are involved at a site, they 
must be able to quickly organize themselves into a 
representative body to deal with the Agency as a single 
entity. To facilitate this process, the Agency will 
make the names of potentially responsible parties 
available on request. {See guidance.from Gene A. Lucero 
and Kirk Sniff on Release of Names of Potentially 
Responsible Parties in Response to FOIA Requests published 
January 26, 1984). A single PRP, or an organized group 
of PRPs, may assume responsibility for actual development 
of the RI/FS. 

2. PRPs must agree to follow the scope of work for the 
RI/FS developed by the Agency. The Agency will not 
engage in lengthy negotiations over this issue. 

3. PRPs must demonstrate to the Agency that they are able 
to follow the technical procedures described in Remedial 
Investigation and Feasibility Study guidance manuals. 
currently·under development. 2 

If these conditions are met, the Agency will devote the 
resources necessary to assure the satisfactory development of 
the RI/FS by private parties. The conditions governing private
party conduct of the RI/FS should be formalized as Administrative 
Orders {either unilateral or on consent) or Consent Decrees 
wherever possible.3 The Agency is developing a model "generic" 
consent order for privately-conducted RI/FS so that consistent 
and complete agreements can be expeditiously negotiated. 

2. The Feasibility Study guidance and the Remedial Investigation 
guidance are scheduled for completion in the summer of 1984. 

3. EPA may issue orders under section 106 when it determines that 
there may be an imminent and substantial endangerment to public 
health or welfare or the ~nvironment. The Regions should 
review and if necessary update the information gathered to 
justify the listing of a site on the National Priorities List. 
This information will be valuable in developing the endangerment 
assessment needed to justify issuance of the order. 

179 



-s-

If, in the Agency's judgment, the potentially responsible 
parties do not meet these criteria (that is, they are not able 
to properly<:Onduct the RI/FS), the Agency will not commit resources 
to review the private-party RI/FS. 'Instead, the Agency will 
perform the work itself and seek to recover the costs of the 
RI/FS. PRPs will be given.the opportunity to discuss implementation 
of the selected remedy at a later date. 

The Agency normally allocates the equivalent of about 1.1 
work-years for start-up, management, and selection of remedy for 
each Fund-financed RI/FS developed by a government contractor. 
These resources will be redirected to oversee and review the 
privately-conducted RI/FS. It is the Agency's view that 
responsible parties are liable for costs of oversight of RI/FS 
development. A commitment to reimburse the Agency for oversight 
costs should be negotiated in advance. 

The Agency will review the completed work product, assess 
the various alternatives under consideration, and choose the 
remedial alternative that best meets all applicable. requirements 
of CERCLA. Development of private~party RI/FS will be subject 
to EPA community relations requirements. 4 

The Agency beli.eves that this approach will enhance· the 
prospects for private-party implementation of the remedy and 
also provide a mechanism to clean up addi~ional sites io the 
future. As potentially responsible parties become mo~e familiar 
with conducting RI/FS under the Remedial Investigation and 
Feasibility Study guidances, and Agency personnel develop more 
experience in overseeing and evaluating them, we anticipate that 
it will take· less than a full Agency workyear to assure the · 
completion of a techni.cally sound RI/FS. As a result of this 
experience, EPA wil~ be able to oversee additional privately-financed 
RI/FSs with a given 'level of resources and, consequently, initiate 
the response process by private parties at more NPL sites. 

IV. Applicability of Policy 

This policy is prospective. PRPs will be allowed to conduct 
RI/FS for targeted sites on the basis of these criteria when the 
Remedial Investigation and Feasibility Study technical manuals 
and any other necessary technical manuals are final. We anticipate 
that these documents will be completed in the summer of 1984 • 

. This policy will also be applicable to sites where States 
have the ·1ea.d in manaqing preparation of the RI/FS. Where possible, 
States should be involved in the determination of whether PRPs 
can properly conduct the RI/FS, and in review of the workplan. 
States may also assume some responsibility for oversight of PRP 
conduct of the RI/FS. 

4. Requirements are set forth in ·community Relations in Superfund: 
A Handbook (Interim version,) September 1983. 
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This policy is applicable to sites that the Agency has 
identified as targets for RI/FS development in the Remedial 
Accomplishments Plan. The Agency will not provide resources to 
oversee and evaluate RI/FS for sites that°"have not been so 
designated. While potentially responsible parties are free to 
conduct their own RI/FS for other sites which have not been 
listed as priorities, the ·Agency does not have sufficient resources 
to provide assistance or review the RI/FS during their development. 

This exclusion is designed to allow the Agency to manage 
its resources and assure that they are directed towards sites 
that represent_ the Agency's priorities. Thus, the Agen~y cannot 
review private-party RI/FS for non-targeted sites to provide 
assurances that the remedy selected by potentially responsible 
parties will be adequate to meet the requirements of CERCLA. 

v. Interim Policy and other situations for private-party RI/FS 

Until the RI and FS guidance documents are made final, 
potentially responsible parties may also.develop RI/FS if they 
commit to follow workplans for RI/FS that have been prepared by 
the_Agency contractors under the supervision of the Agency. The 
Agency will not negotiate the content of t~ese workplans. 

Implementation of thi& interim policy is· at the discretion of 
the Reg ions. Reg ions may allow PR.Ps to conduct RI/FS under 
workplans developed by Agency contractors if the RI/FS· can be . 
conducted without undue disruption to schedules for remedial respons~, 
in light of existing commitments for activities to· be undertaken 
under the Fund. Regions should complete any negotiati9ns concerning 
this interim policy before the last month of the fiscal year, to 
assure that these negotiations will not interfere with use of 
Fund resources. Whe~e the State is managing the development of 
the RI/FS, this interim policy may be applied at the discretion 
of the State. 

The Agency will sanction private-party RI/FS fo~·sites that 
are not identified on the Remedial Accomplishmen.ts Plan in two 
other situations. 

First, private parties may perform the RI/FS if they also 
agree to design and implement the ~emedy selected by the Agency 
for the site. The Agency will allow private party development 
of the RI/FS because the resources that would have been dedicated 
to negotiations with potentially responsible parties for the 
remedial design and construction can instead be used to oversee 
and review the privately-conducted RI/FS. Thus, PRPs may conduct 
the RI/FS for any NPL site (even if the site is not listed in 
the Remedial Accomplishments Plan) if they commit to the complete 
clean up as well. 
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Second, the Agency will allow a private party RI/FS for 
dioxin sites that are active facilities, where the scope of the 
remedial investigation has been comprehensively defined by the 
Federal government. The explicit requirements developed by the 
Federal government--coupled with the public interest to move 
quickly on recently discovered dioxin sites--warrant this approach. 

VI. Arrangements for Notice to PRPs 

PRPs will be notified of the opportunity to perform the 
RI/FS in the following way: 

First, the list of sites targetted for RI/FS development 
and a schedule for action at those sites will be made available. 
It will be accompanied by a statement .that the Agency plans to 
conduct RI/FS for the sites. Any potentially responsible party 
that wants to undertake the RI/FS can voluntarily come forward 
and contact the Agency, ·before the scheduled date to obligate 
funds for RI/FS development. 

Second, prior to the scheduled start of the RI/FS, the 
Agency will send notice letters to PRPs for sites listed on the 
Remedial Action Plan. Notice letters should be issued as soon 
as possible af~er the cpmpletion of the responsible party search. 
The letters should normally be issued at least 60 days before 
the scheduled date. for obligation of Funds ·for the RI/FS. PRPs 
(if multiple generators are involved) should therefore have 
sufficient time to organize themselves and initiate preliminary 
contacts and discussions with Agency personnel. This will also 
avoid delay in beginning a Fund-financed RI/FS should it become 
necessary. 

The notice letters will inform the potentially responsible 
parties that: 

1. Fund-financed RI/FS actions ara planned; 

2. The results of the studies will be used to select 
a remedy for the site; 

3. PRPs can meet with Agency personnel to discuss their 
participation in the RI/FS; 

4. PRPs may be liable for the costs of the RI/FS performed 
by the government; 

s. PRPs will have an opportunity to meet with Agency 
personnel to discuss design and implementation of the 
remedy after completion of the RI/FS. 

6. PRPs may conduct RI/FS if they comply with the conditions 
outlined in section III of this policy. 
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The Agency will develop revised Notice Letter guidance in 
the near future that will provide additional detail on these 
requirements. 

VII. Regional Role in RI/FS Development by PRPs 

Regional review of private-party RI/FS will be intensive 
when this policy··is first implemented. Implementation will 
require the ongoing involvement of the EPA project officer in 
the private-party RI/FS development. The PRPs must develop a 
detailed statement of work and work plans describing th·e activities 
they will undertake at the site, based on the guidance and the 
scope of work developed by the Agency. The Regions must arrange 
to periodically review the work plans· and work performed as part 
of the RI/FS. The Regions must assure that PRPs follow proper 
chain of custody procedurei in testfng and sampling, and ~hat . 
PRPs keep adeqtiate records to enable the governm~nt to use ~he~e 
records as evidence in an enforcement case. In addition, employees 
of con~ractors or others who d6 the work must cooperate with·and 
be made available to the government in the preparation and trial 
of any subsequent enforcement case. 

The Agency will review the completed work product and choose 
a remedial alternative that meets all applicable requirements of 
CERCLA, and all implementirig regul~tions, polic~es and g~idance~ 
In addition, the Agency retains the right to reject PRP RI/FS 
and sue PRPs for cost of developing its own Fund-financed RI/FS, 
if the kI/FS is inadequate. As not~d earlier, the agreement to• 
conduct a private-party RI/FS should be incorporated into an · · 
administrat~ve order or consent decree. Section 107 of CERCLA 
authorizes the imposition of treble damages for failure to comply 
with an administrative order. The Agency ~ill develop a model 
order providing additional detail regarding EPA involvement in 
private party RI/FS development. 

VIII. Private-party Participation iri A~ency~Financed RI/FS 

Where potentially responsible parties do not actually develop 
the RI/FS, the· Agency will allow private-party involvement in 
Fund-financed RI/FS, if such participation can occur without 
undue delay, expense, or interference with Agency RI/FS development. 
Private parties may possess technical expertise or knowledge 
about a site which would be useful in developing a sound -RI/FS. 
Involvement by PRPs in the development of a Fund~f inanced RI/FS 
may also expedite site cl~anup by identifying and satisfactorily 
resolving differences between the Agency and ~rivate parties 
that might otherwise be the subject of litigation. 
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Potentially responsible parties may be aliowed to: 

1. Review the contractor's technical work plan1 

2. Have access to the ~ite (if legally feasible) to observe 
well installation and the collection of samples, and to 
split samples where appropriatei 

3. Have access to raw data and to draft report~i 

4. Have the option to comment on each major phase of the RI/FS 
during the conduct of the investigation. 

The final decision whether to permit potentially responsible 
parties to participate in the Fund-financed RI/FS (as well as 
the scope of any participation) r.ests with the Regions. This 
decision should.be based on the ability of PRPs to organize 
themselves so that they can participate as a single entity, 
and the ability of PRPs to participate without undue interference 
with or delay in completion of the RI/FS, and other factors 
that the Regions determine are relevant. The Region may terminate 
PRP participation in RI/FS development if unnecessary expenses 
or delays occur. 

Certain aspects of this policy are not applicable immediately~ 
and supplementary guidance will be published. If you ha~e any 
qOestions or comments concerning this pol1cy, or pr9blems that 
need to be addressed in further guidance to implement this policy, 
please contact Gene A. Lucero (382-4a14), or John Cross on his 
staff (FTS 382-4829). 

cc: Regional Counsel 
Regions I-X 

Directors, waste Management Division 
Region I, V 

Director, Office of Emergency and Remedi'al Response 
Region II 

Director, Hazardous Waste Management Division 
Region III 

Directors, Air and Waste Management Division 
Regions IV, VI, V~I, VIII, X 

Director, Toxics and Waste Management Division 
Region IX 
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MEMORANDUM 
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SUBJEC'f: 

FROM: 

Guidance Regarding CERCLA Enforcem~ent Against 
Bankrupt Parties (\ 

Courtney M. Price \....:.Q.,A ~ {),, . ~ 
Assistant Administrator £(;;."'Enforcement 

and Compliance Monitoring 

TO: Regional Aqministrators, 1-X 
Regional Counsels, 1-X 
Lee M. Thomas, .Assistant Administrator for 

Solid Waste and Emergency Response 

The attached guidance has been developed to assist the 
~egions in developing CERCLA enforcement actions against bankrupt 
parties. The guidance is intended to encourage aggressive 
enforcement against insolvent parties and itisure national 
consistency in current and future bankruptcy cases brought by 
the Agency. 

The guiaance provides: 1) an overview and summary of the 
Bankruptcy Reform Act and existing bankruptcy case law; 2) a 
discussion of enforcement theories available to the Agency to 
pursue insolvent parties under CERCLA; and 3) references to 
current bankruptcy pleadings and appeals file~ by the Agency. 

Pages 24 and 25 o.f the attached guidance describe referral 
procedures for a proof of claim in bankruptcy. A bankruptcy 
referral will ordinarily be processed in the same way as other 
hazardous waste referrals. However, expedited Headquarters and 
DOJ concurrence and abbreviated referral packages may be neces
sary and acceptable if required to meet deadlines in bankruptcy 
cases. 

If you or your staff have any further questions regarding 
CERCLA enforcement against bankrupt parties, please contact 
Kirk Sniff at (FTS) 382-3050 or Heidi Hughes at (FTS) 382-3109. 

Attachment 
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I. INTRODUCTION 

A SrnpP and Duration of the Problem 

The U.S. E.P.A. is charged with the duty of managing and 

replenishing the limited Superfund to the greatest extent possible. 

While our enforcement activities under the Comprehensive Environ

mental Response, Compensation, and Liability Act (CERCLA) will 

generally be directed against solvent parti~s, there have been 

and will continue to be times when a responsible party declares 

bankruptcy. 

This memorandum sets forth enforcement options for dealing 

with bankrupt parties. It includes guidance on when to procee~ 

against bankrupt parties. It also discusses the theories and 

procedures for recovering cleanup costs from bankrupt parties 

under both federal bankruptcy law and common law theories ot 

recovery. Finally, it is intended to serve as a bankruptcy infor

mation clearinghouse, listing materials available from OECM-Waste 

on bankruptcy ·and reiated subjects. 

In the long run, the requirements of the Resource Conservation 

and Recovery Act (RCRA), particularly the closure and financial 

requirements, should insure the orderly closure of storage or 

disposal facilities. Nonetheless, this will not always occur. 

Thus, while the purpose of this memorandum is to aid the EPA official 

enforcing CERCLA, much of it will be relevant to future efforts by 

EPA to require bankrupt owner-operators of storage-or disposal 

facilities, generators, and transporters to contribute as much as 
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possible to the cleanup of the hazardous conditions they have 

created •. 

B. When to Proceed against a Bankrupt Party 

In making the determination of when to proceed against 

bankrupt parties the Regions should balance the likelihood of 

recovering assets from the estate of the insolvent party against 

the extent of Agency resources required to prosecute bankru~t 

parties. The Regions should also evaluate the effect that pursuing 

parties who _have filed bankruptcy will have in deterring future 

frivolous or fraudulent bankruptcy claims. 

1. Probabili.ty of Recovering the Cost Litigat1on 

Two questions should be answered ~y che Regions to determine 

the efficient use of enforcement resources and the extent to which 

the Agency should pursue bankrupt parties in CERCLA actions. 

The first question to answer in determining whether to 

proceed against a bankrupt party is related to the scope of the 

r.A~e: Are there other solvent parties in the case? If so, CERCLA's 

purposes may be served by proceeding against them alone. In general, 

actions against bankrupt' parties such as generators lacking assets 

should not be undertaken when there are other solvent parties. 

The second question that must be answered by the Regions 

relates to the value of the case: Are there assets in the estate 

of the bankrupt party? The Assistant United States Attorney in 

the District where the Bankrupty Court sits may be able to send 
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copies of the case docket to an EPA attorney.1/ Depending on the 

stage of proceedings, the docket may include an itemization of 

assets. It may be pointless to proceed if there are few assets. 

The position of the other creditors should also be considered. 

In general, EPA and the Department of Justice should maximize 

its use of attorney resources by pursuing bankrupt responsible 

parties when there appear to be assets in the estate, and there 

are either few secured creditors with relatively limited claims or 

some basis exists for recovering funds from the estate despite the 

presence of secured creditors.2/ 

2. Deterrence of Frivolous or Fraudulent Bankruptcy Filings 

On occasion, EPA may elect to pursue a bankrupt responsible 

party even when· it appears unlikely that we will recover sizeable 

a1'l.Ounts from the Bankruptcy Court. The Regions should pursue bankruptcy 

actions where the case may serve as a deterrent to other parties 

who would otherwise consider escaping liability through a declaration 

!/ The most common form of bankruptcy is liquidation under 
Chapter 7 of the Bankruptcy Reform Act of 1978 (ll U.S.C. 

S 101 .!! seg.) (hereinafter cited as "the Bankruptcy Code") .• 
However, several CERCLA cases have involved responsible parties 
in Chapter 11 reorganization (see United States, et al. v. Johns 
Manville Sales Corporation, etaI., Civ.il No. 81-299-D). The 
distinctions between a Chapter 7 liquidation and a Chapter 11 
reorganization are discussed infra. Unless otherwise stated the 
discussion in this memorandum concerns Chapter 7 liquidation 
proceedings. 

2/ This evaluation should be documented in the case referral 
package prepared by the Region. The Department of Justice 

has requested that all bankruptcy referrals include a "quick look" 
financial assessment of the potential defendan~'s assets (i.e. a 
summary of assets listed in the bankruptcy papers, a Dunn and 
Bradstreet report, etc.) 
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of insolvency. For instance, through the prosecution of bankrupt 

parties the Agency could provide an effective deterrent to under

financed "fly-by-night" companies who see bankruptcy as a way to 

avoid their liabilties to the federal government. Similarly, it 

is important that responsible parties are treated equitably. For 

example, in a case involving a bankrupt site owner/operator 

whose actions contributed significantly to the waste condition, 

EPA could pursue the bankrupt site owner to further the enforcement 

policy goal of treating responsible parties even-handedly and 

· equitably. 

11. THE BANKRUPTCY CODE: An Overview· 

A. Organizati.on or the Code 

The Bankruptcy Reform Act of 1978 (11 U.S.C. § 101 et !.!S.• 

(1978)) replaced and liberalized the Act of 1898 (11 U.S.C. § l et 

s~g. (1898)). The new act, commonly called the Bankruptcy Code, 

consists of eight chapters. Those relevant to EPA claims are: 

Chapters 1, General Provisions; 3, Case Administration; 5, Creditors, 

and Debtor, and the Estate; 7, Liquidation; and 11, Reorganization. 

Chapters 1, 3, and 5 set forth definitions and procedures 

common to all bankruptcies. The provisions of Chapters 7 and 11 

set forth the specific procedures for liquidations and reorganiza

tions. Under a Chapter 7 "straight bankruptcy" or "liquidation," 

a debtor is granted a discharge of all debts but must liquidate 

all assets. A Chapter 7 bankruptcy is administered by a trustee 

appointed by the Bankruptcy Court. Under Chapter 11, there is no 

l~quidation of assets. Rather the goal of this chapter is to 
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reorganize the obligations of the debtor in order to_give the 

debtor a "fresh start" in carrying out his business. The debtor 

and his creditors must arrive at a reorganization plan whereby a 

share of the debts is paid to the different classes of creditors 

on a schedule. The- debtor normally administers the reorganization. 

B. Voluntary vs. Involuntary Bankruptcy 

Under either Chapter 7 or 11, the debtor himself may 

initiate a voluntary action.3/ The debtor does not have to be 

insolvent~/ and no formal adjudication of bankruptcy is required 

in ,.~luntary cases. An order for relief is automatically entered 

by the Bankruptcy Court in a voluntary case. 

An involuntary p~titidn under Chapter· 1 or 11 may be filed 

against most debtors by certain creditors. The debtor may contest 

the petition, howeve·r, and the issue of whether the debtor is or is 

not insolvent will then be adjudicated. The Bankruptcy Court will 

only enter an order for relief if the debtor is not generally paying 

~~r ~~~~r ~r ~~-v become due or if a custodian, within the last 120 
~ , 

days before the filing of the petition, has taken possession of or 

has been appointed by the Court to take charge of substantially all 

of the debtor's property~~/ 

}/ 11 U.S.C. I 109(b}. 

4/ Insolvency in bankruptcy law is a term of art derived from 
common· law. If a corporation or individual claims insolvency 

under the common law of a State (as opposed to filing under the 
federal Bankruptcy Code}, he is generally only deemed insolvent if 
he is not paying his debt~ as they become due.and if a receiver or 
other custodian has been appointed by the Court to take charge of 
his property. 

51 11 U.S.C. S303(h} 
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111. CERCLA AND BANKRUPTCY ACTIONS 

Section 101 of the Bankruptcy Code defines "creditor" as: 

(A) {an] entity that has a claim against 
the debtor that arose at the time of or before 
the order for relief [dismissal decis-ion of 
Ba~kruptcy Court which follows the approval of 
the trustee's Final Report] concerning the 
debtor ••• 

Under section 101 of the 1978 Act, a "claim" is a: 

(A) right to payment whether or not such 
right is reduced to judgment, liquidated, 
unliquidated, fixed, contingent, matured, 
unmatured, disputed, undisputed, legal, 
equitable, secured, or 

(B) right to an equitable remedy for breach 
of performance if such breach gives rise to 
a right to payment, whether.or not such 
right .••• is i-educed to judgment, fixed, 
contingent, 1Datured, unmatured, disputed, 
secured, or unsecured. 

The statute clearly states that a claim ~eed not be premised 

on a c.ivil action or a final judgment; it is sufticient if the 

claim is based on a simple right to payment as a result of work 

completed and cost incurred. Thus, the United States need not 

have received a judgment under CERCLA before making a claim against 

a bankrupt party. It is enough that the United States has a right 

to payment or an injunctive claim. The United States' right to 

payment can be based upon CERCLA Sections 107 and/or 104, or other 

authorities. Thus, the United States can proceed to file a claim 

in Bankruptcy Court. 

A. Proceedings in District Court or Bankruptcy Court. 

An important questi~n that must be resolved in each case is 

whether to initiate proceedings in District Court or Bankruptcy 
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Cutirt. An ordinary creditor must proceed in Bankruptcy Court 

because under the automatic stay provision (Section 382 of the 

Bankruptcy Code, 11 U.S.C. S362(a)), the filing of a Chapter 7 or 

Chapter 11 petition operates as an automatic stay of any proceedings 

against the debtor. The stay halts the· following: 

(1) the commencement or continuation ••• of a 
judicial, administrative, or other proceeding 
against the debtor that was or could have been 
commenced before the commencement of the case 
under this title; 

(2) the enforcement, against the debtor or against 
property of the estate, of a judgment obtained 
before the commencement of the case ••• 

(3) anY. act to obta·in possession of property of 
the estate or of property from the estate; 

(4) any act to create, or enforce any lien 
against property of the estate; 

(5) any act to create, perfect, or enforce against 
property of the debtor any lien to the extent 
that such lien secures a claim that arose 
before the commencement of the case ••• ; 

(6) any act to collect~ assess, or recover a claim 
against the debtor that arose before the 
commencement of the case ••• ; and, 

(7) the setoff of any debt owing to the debtor ••• 

In a number of situations, however, the filing of a petition 

does not operate as a stay, including (Section 363(b)): 

(4) 

(5) 

••• the commencement or continuation of 
an action ••• by a governmental unit to 
enfor~e such governmental unit's· policy or 
regulatory power; 

••• the enforcement of a judgment other than 
a money judgment, obtained in an action or 
proceeding by a governmental unit to enforce 
such governmental unit's police ~r regulatory 
power. 
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The purpose of these exceptions, as articulated in the House 

Report accompanying the Bankruptcy Code, is to permit governmental 

authorities to pursue actions to protect public hea~th and safety6/ 

and to allow governmental units to sue or continue suit against a 

debtor to abate violations of environmental protection laws.~/ 

The exception in Section 36l(b)(4), as interpreted by the 

government, is broad. It matters not what is sought: The government 

may commence or continue any police or regulatory action. This 

includes actions for money (CERCLA §107) and actions for injunctive 

relief (CERCLA § 106). 8/ At the sta·ge of seeking to. execute any 

6/ H.R. Rep. No. 95-595 95th Cong., 2d sess. 343 (1978); 95 
Cong. Rec. H 11092 (Sept. 28, 1978) 

11 H.R. Rep. No. 95-595. at .343. See also; In re Bay Bridge 
Inn., Inc. v. New York State Liquor Authority,"94 F.2d 555 

(2d Cir. 1938); In re Colonial Tavern v. Charles L. Byrne, 420 F. 
Supp. 44 (D. Mass. 1976) and In re Dolly Madison, 504 F.2d. 499 
(3d. Cir. 1974) (held: a bankruptcy court should not interfere with 
governmental regulatory programs]; Aaron, Bankruptcy Stays for 
Environmental Re ulation: Harvest of Commerical Timber as an 
Intro uction to a Clash o Po icies, Envt l. Law .1, 5-8 981) 

Law - When is a Governmental Unit's Action to Enforce 
its Po ic or Re u ator Power Exem t rom t e Automatic Sta 
Provisions o Section 362?, 9 Fa. Univ. L. Rev. 369, 380 1981). 
See: 11 U.S.C. S362(c)-(g) for the conditions under which the 
automatic stay remains in effect and other rules applicable to 
obtaining relief from the stay. 

8/ A motion to overcome the stay should generally be filed in 
Bankruptcy Court before proceeding in District Court. (See 

Pleadings section, infra.) A recent opinion in which.a Bankruptcy 
Judge discussed -- and rejected -- holding a citizens' group in 
contempt for failing to overcome the stay is In Re Revere Copper 
and Brass, Inc., 29 B.R. 584 (Bkrtcy.N.W., 1983). When the govern
ment proceeds in District Court, a timely proof of claim should 
also be filed in Bankruptcy Court (see page 24 infra) When a · 
Regional attorney wishes t~ pursue in District Court a cost recovery 
judgment againt a bankrupt party, it is particularly important that 
this strategy be discussed with appropriate EPA H/Q and DOJ attorneys 
before referral of a case. 
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judg.ment that may be obtained, the government should be prepared 

to argue that enforcement of the judgment is a continuation of the 

governmental unit's enforcement·of its regulato~y power. Thus the 

Bankruptcy Code read in conjunction with CERCLA and other authorities 

allows the United States to seek an order from Federal District 

Court requiring the Bankruptcy Court.to order the debtor in posses

sion or trustee to use assets of the bankrupt to abate a hazardous 

condition or to reimburse the government for its expenditures. 

In two recent cases, the courts rejected the government's 

view of ~he exceptions. In United States v. Johns Manville 9/, 

the District Court in New Hampshire denied EPA's motion to vacate. 

an Order issued by the ·Bankruptcy Court in New York stay~ng all 

proceedings in an EPA enforcement action against Manville. The 

opinion characterized the government's action for injunctive relief 

as tantamount to an action for a money judgment. Since Section 

362(b)(5) of the Code prohibits enforcement of a money judgment, 

the Court held that the injunctive relief sought by the government 

did not fall within the parameters of the bankruptcy stay exemption. 

The Court noted that if the government had instead sought an 

injunction to prevent active, on-going disposal rat~er than cleanup 

of an existing hazard, such an action would not have been stayed 

by the bankruptcy filing. In our view, the District Court 

91 No. 81-229-D (D.N.H. decided Nov. 15, 1982). 
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erred.10/ The Agency has proceeded witb_CERCLA response activities 

at the Johns Manville sites. 

In In Re Kovacs,.:!_/ Ohio was stayed from proceeding in 

State Court in its efforts to enfor~e an injunction requiring 

Kovacs to clean up a hazardous was~ site. Kovacs. a corporate 

officer and operator of the Chem-Dyne site, had declared bankruptcy.· 

The Sixth Circuit, affirming the DistTict Court and Bankruptcy 

Court decisions, held that Ohio, in proceeding to enforce the 

injunction in State Court w~s actual.ly seeking a money judgment. 

The Supreme Court granted the State of Ohio's petition for a 

writ of certiorari on January 24, 1983. The Supreme Court vacated· 

the judgment and remanded the case to the Sixth Circuit to consi·der 

the issue of mootness. The Supreme Court has accepied _certiorari· 

for a second time in the Kovacs II case.12/ The issue presented 

in Kovacs 11 is whether a bankrupt defendants may rely on the 

discharge provisions of the Bankruptcy code to void an injunction 

which requires him to cleanup a hazardous waste facility. In 

January 1984, the United States £iled an amicus curiae brief in 

!Q./ The government took the position that the Johns Manville 
District Court erred, in a motion to dismiss in AM Inter

national v. United States, Case.No. 82-B04922 (N.D. Ill. Bkrtcy 
Ct.) (CERCLA S106 A~tion). 

!!/ 681 F.2d 454 (6th Cir. 1982). 

~/ State of Ohio v. Kovacs (Kovacs II), 717 F.2d 984 (6th Cir., 
1983) (cert. granted, Sp. Ct. No. 83-1020). 
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the Kovacs II case stating that the case has national implication 

for environmental enforcement under the Clean Water, RCRA, and 

CERCLA and further the states that the 6th Circuit decision 

"obviously encourages polluters to abuse the Bankruptcy Code 

and defy state and federal environmental protection." 13/ 

B. Cost Recovery under Section 107 of CERCLA 

The United States should be prepared at the time of filing 

of a proof of ·claim in Bankruptcy ~ourt to prove that its claim 

should be allowed by the cou.rt. That is, if the agency has spent 

{or· will spend} 14/ money at a site under the provisions of CERCLA 

104, and wishes to recoup such expenditures under CERCLA Section 

107, the United States will have to demcnstrate to the B~nkrupt~y 

Court that the estate is in fact liable for such expenses under 

Section 107.~/ 

Therefore, when the United States files .a proof of claim 

with the Bankruptcy Court, Department of Justice and EPA attorneys 

Id., Memorandum for the United States as amicus curiae 
supporting petitioner {January, 1984). 

14/ In the case where the Agency has not saent Superfund money 
at the site but where we intend to con uct a fund-tinanced 

resr.onse action, the United States can file a proof of claim for 
an 'open account." The proof of claim would indicate that the 
claim is founded on an open account which will become due upon 
the completion of the abatement actions by EPA. 

15/ A usual commercial claim of a creditor is established by the 
existence of a receipt or invoice indicating that the debtor 

received goods or services which he contracted to receive. When 
EPA has performed work on a site, however, ·there has been no agree
ment to perform such work between EPA and the bankrupt party. 
Therefore, we must be prepared to prove Section 107 liability in 
order to prove our claim. 
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should be_prepared to prove all elements of a Section 107 cost 

recovery action. The case must be referred to the Department 

of Justice in the normal way, although there may be situations 

wben a referral by telephone may be necessary. See Procedures, 

infra. 

1. Distribution of Assets 

(a) Secured Creditors 

The claims of secured creditors are satisfied 

fully before assets are distributed to any unsecured creditors, 

including creditors claiming administrative expenses. The 

justification for this treatment of secured creditors is statutory 

(11 U.S.C. §§507, 726). A valid lien is a right to repayment, 

created by agreement, which exists independently of bankruptcy 

laws. As such, it is a charge against assets which must be met 

before distribution to unsecured creditors.16/ For example, a 

bank that has made a loan to the owner of a facility that is 

secured by a lien on the heavy equipment will receive "off the 

top" the amount representing the value of the heavy equipment or 

the equipment itself before distribution of assets to unsecured 

creditors in order of their priority under Section 507 of the 

Code. 

ll/ 3 Collier on Bankruptcy, Para 507.02 507-12.6 (15th Ed. 
1981 ) • 
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In Chapter 7 proceedings, secured creditors will recover 

before unsecured creditors, including EPA, unless the Bankruptcy 

Court is persuaded by our arguments to jump our claims ahead of 

all others.17/ In Chapter 11 proceedings, the government should 

be prepared to play an active role in working out the terms of a 

reorganization plan with the various classes of creditors which 

provides fo~ eventual repayment of our cleanup e.xpendi tures. 

The classes of creditors that hav.e secured interests will have 

the greatest leverage in negotiation of a plan. 

(b) Priority Structure 

·section 507 of the Code sets up the priority 

structure for satisfactio.n of unsecured claims.18/ Payments to 

the unsecured creditors are generally made on a pro.rat& basis. 

Ten, fifteen or twenty cents to the dollar .is common, depending 

on the assets remaining in the estate. The following expenses 

and claims have priority in the following order under Section 

507.(a): 

1. First, administrative expenses ••• and any fees 

and charges assessed against the estate ••• 

17/ 1507{b) establishes a "Super Priority" which would require 
tlie Agency to have priority over every other claim allowable. 
Under 1507(b) EPA would have to.prove (1) that EPA has a claim 
(for administrative expenses) and {2) that this claim is protected 
by a lien on the debtor's property {mechanics lien or prejudgment 
lien) and (3) that the stay has prevented use of the property 
{clean up). See Motion for Allowance of Administrative Expenses, 
In Re Triangle-chemicals Inc •• Case No. 80-0Q993-HS-7. 

18/ 11 U.S.C. 507(a) 
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2. Second, unsecured claims allowed under 

Section 502(f) of this title. [regarding 

certain claims arising in involuntary cases] 

3. Third, allowed unsecured claims for wages, 

salaries, or commissions, including vacation, 

severance and sick leave pay. 

4. Fourth, allowed unsecured claims for contributions 

to employee benefit plans. 

5. Fifth, allowed unsecured claims of individuals, 

to the extent of $900 ••• 

6. Sixth, a_llowed [certain] unsecured [tax or 

penalty fee] claims of governmental units ••• 

Claims by the United States are classified as sixth priority 

claims or general unsecured creditors. Because government claims 

are so low in the priority line, attorneys for the government should 

be prepared to argue that our claims should. be given greater 

preference, based on:one of the theories described below. 

Congress is currently considering a bill 19/ intended to 

give claimants under RCRA or Superfund a priority in bankruptcy 

proceedings superior to all other creditors, whether their claims 

are secured or unsecured. Four states have already enacted 

111 R.R. 2767 sponsored by Rep. Florio. 
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similar provisions in their own environmental laws.20/ 

2. Theories of Recovery Beneficial to the United States 

(a) Administrative Costs 

The proof of claims filed so far by the United States have 

asserted that cleanup expenditures should be considered adminis

trative expenses of preserving the estate of the bankrupt, thus 

deserving to be satisfied as top priorit~ claims. While there 

is little caselaw on point, one case provides support for this 

theory. In Ottenheimer v. Whitaker 21/, the Court upheld the 

decision of the Bankruptcy Court which required the trustee to 

expend sums of money as administrative costs in order to remove a 

hazardous nuisance. The condition was created when the bankrupt 

party abandoned several barges in Baltimore Harbor. The Court 

20/ Massachusetts oil and Hazardous Materials Release Prevention 
and Response Act, Mass. Gen. Laws. Ch. 21E; New Hampshire 

Solid and Hazardous Waste Management Act, N.H. Rev. Stat. Ann. 
Ch. 147-B: 10; New Jersey Spill Compensation and Control Act, 58 
N.J. Stat. Ann. Sl0-23.llf (1981). Colorado has also enacted 
superlien legislation. For a dismissal of these statutes and the 
pending federal legislation see "Superlien 'Solutions' to Hazardous 
Waste: Bankruptcy Conflicts" ABA Environmental Law Newsletter, 
winter 83/84. 

21/ Ottenheimer v. Whitaker, 198 F. 2d 289 (3rd Cir. 1952) was 
decided under the Bankruptcy Act of 1898, 30 Stat. 544, which 

has been replaced by the current Bankruptcy Reform Act of 1978, 
92 Stat. 2549 (codified at 11 U.S.C.). See also, In re Lewis 
Jones, Inc. 1 Bankr. Ct. Dec. 277 (Bk. Ct. E.D. Pa. 1974) for 
the proposition that the bankruptcy court is under a duty to 
protect the public interest and may order a Trustee to take 
action to protect such interest. Various m~moranda supporting 
filed proofs of claim contain further caselaw and arguments. 
These are available trom OECM-Waste. 
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re.asoned that obstruction of the Harbor would conflict with the 

purposes of the Ri~ers and Harbor Act. 

In its opinion the court stated, "The judg_e-made rule 

[allowing abandonment] must_ give way when it comes into conflict 

with a statute enacted in order to ensure the safety ot navigation; 

for we are not dealing with a burden imposed upon the bankrupt or 

his property by contract, but a duty and a burden imposea upon an 

owner of vessels by an Act of Congress in the public interest."22/ 

The United States has argued, by analogy, that expenditures 

made by EPA in the public interest under the-authori"ty of CERCLA 

should be reimbursed as administrative expenses. This public 

interest argument should stress the importanc~·of recovering 

money to replenish the fund to clean up additional sites. There

fore, in a CERCLA case, as in Ottenheimer, an Act of Congress 

enacted for the public health and welfare should take priority 

over the usual bankruptcy distribution order. 

In a recent ruling from the bench in a case entitled In re 

T.P. Long, in the U.S. Bankruptcy Court for the Northern District 

of Ohio, held that the trustee is liable to EPA for cleanup 

costs at a hazardous waste site.23/ While the Judge did not 

specifically state that the Government's cleanup expenses were 

"administrative expenses" for bankruptcy purposes, the written 

order is expected to elaborate on the ruling from the bench. 

Id. at 290. 

In Re T.P. Long Chemical Co., Inc., Case No. 581-906 (N.D. 
Ohio, Bkrtcy. Eastern District, April 5, 1984). 
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The United States is expeced to file briefs on the question of 

priority for reimbursement as between the· secured interest holder 

.. - .J .. ~ -...... - -··--
(b) Recovery Under Section 506(c) o~ the Code 

This subsection states: "The trustee may recover 

from property securing an allowed secured claim the reasonable, 

necessary costs and expenses of preserving, or disposing of, such 

property to the extent of any benefit to the holder of such claim." 

(11 u.s.c. S 506(c)). In a situation involving real property 

securing a loan made by a bank or savings and loan, cleanup costs 

that preserved the property would presumably benefit the lender 

and would be recoverable. This would allow the Agency to object 

to any liquidation of the ·real property. 

The language of Section 506(c) states, however,·that the 

trustee rather than the government can recover. The government 

cuuld .deal with this by specifically requesting the trustee's 

ratification of EPA cleanup plans or obtaining from the trustee an 

agreement to seek reimbursement under 506(b).24/ 

24/ See Robinson v. Dickey, 36 F. 2d !47 (lienholders did not 
object to water being pumped out of mines ior safety reasons 

and were liable for expenditures). First Western Savings & Loan 
Association v. Anderson, 252 F. 2d 544; Miners Savings Bank of 
Pittston, Pa. v. Joyce, 97 F.2d 973. 
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(c) Equitable Liens 

It has also been suggested by the Civil Division of 

the Department of Justice.that, depending on the facts of the 

situation, the United States could argue that expenditures of 

funds for cleanup create an equitable lien on the property. Such 

a lien would create an implied contract for reimbursement of EPA 

as a secured creditor. State law on equitable liens should be 

researched if this theory is attempted. It may be of limited 

use since S~ate law may only allow for imposition of an equitable 

-lien in situations involving a fraudulent conveyance of real 

property. State law may 4lso require the trustee to have re

ques.ted cleanup of the property, or at least agreed to it.25/ 

(d) Restitution 

Equitable restitution of the United States has been 

approved by the court in cases in which the United States acted to 

alleviate a potential health hazard. In Wyandotte Transportation 

Co. v. United States 26/, the Coast Guard unloaded a barge loaded 

with liquid chlorine gas that the defendant had refused to unload 

promptly. The Supreme Court required reimbursement of costs 

incurred by the United States. The Court noted that denial of 

reimbursement would have financially penalized the United States 

25/ For a discussion of State Law on "Mechanics Lien Statutes as 
an Enforcement Tool in CERCLA Cost Recovery Actions." See memo 

from R. Schaefer to A.J. Barnes and C.M. Price dated January 11, 1984. 

Wyandotte Transportation Co. v. United States, 389 U.S. 191 
(1967). 
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for acting expeditiously to protect public health and safety, 

while unjustly enriching the defendant. 

The Wyandotte case has been invoked in proof of claims filed 

by the United·States as a basis for recovery of CERCLA costs that 

the government has incurred. In a recent order issued in United 

States v. Northeastern Pharmaceutical and Chemical Co., Inc., et al. 

·(NEPACCO) 27/, the court stated that restitution was available under 

57003 of RCRA because the bankruptcy action was an action ~n equity. 

United States v. Reserve Mining 28/ also lends _support to a claim 

based on restitution. In that case, the Court held that when the 

United States is seeking reimbursement for alleviating a potential 

public health hazard caused by one who is in violation of a federal 

statute, reimbursement may be granted under the Court's equitable 

powers. 

C. Other Matters In Bankruptcy and Insolvency Cases 

1. Abandonment of Property 

~" ony bankruptcy case, the trustee may choose to petition 

the Court to allow abandonment of some or all of the assets of the 

estate on the grounds that care of the assets by the trustee would 

be excessively burdensome to the estate. 29/ The rationale for 

27/ United States v. Northeastern Pharmaceutical and Chemical Co., 
Inc., et al. (NEPACCO) (September 30, 1983, W. Dist. Missouri 

S.W. Div.)._ 

United States v. Reserve Mining, 408 F. Supp. 1212, (D. Minn. 
1976). 

11 u.s.c. s 554. 
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permitting abandonment was articulated in In re Ira Haupt & Co.: 

••• [T]he courts have always recognized that 
a Trustee is under no duty to retain the Title 
to a piece of property or a cause of action 
that is so heavily encumbered, or so costly, 
in preserving or securing, that it does not 
promise any benefit to the funds available 
for distribution.30/ 

The United States will oppose abandonment in certain circum

stances because the procedure may allow the estate to avoid 

liability for on-going environmental obligations and may allow the 

trustee to rid the estate of an asset in which the United States 

may ultimately have an interest, (based on equitable lien, resti

tution or administrative expenses). For example, if contaminated 

property is abandoned by the· trustee, the property rever~s back to 

the secured creditor and the Agency may have no claim against the 

nonbankrupt party after clean up. Accordingly, the United States 

should normally take the position that abandonment is only permis

sible when public health and safety obligations (statutory or 

~·~c:-wise) are met, and when a third party will not recover a 

windfall from EPA's clean up actions. Abandonment may be preferred 

prior to clean up if the property will revert to a viable party 

whom EPA may pursue for contribution to the clean up. 

The position of the United States is supported by the reasoning 

of the Ottenheimer v. Whitaker case, 31/ and by In Re Lewis Jones, 

30/ In re Ira Haupt & Co., 398 F.2d 607 (2d Cir. 1968). 

J,l/ Supra, note 13. 
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Inc. 32/ In the Ottenheimer case, the Court refused to allow the· 

trustee to abandon assets that created a hazardous condition. 

Rather, the Court required the trustee to use assets of the estate 

to remove from Baltimore Harbor several barges belonging to the 

debtor that might have otherwise obstructed the Harbor. 

In In Re Lewis Jones, Inc., the Court reiterated the Otten

heimer position and held that the bankruptcy trustee could not 

simply abandon the property. Instead, the trustee was required to 

repair various steam pipes and manhole covers to protect public 

health and safety. Tqe Court in Ottenheimer had held that abandon

ment of the debtor's barges by the trustee would conflict with the 

Rivers and Harbors Act. The Court tn In.Re Lewis Jones went a 

step further, stating that '·'even absent the ·violation .of a st·ate 

or federal act, the public interest must be protected by the Bank

ruptcy Court." 33/ 

The law on abandonment under the Code is unsettled. In the. 

recent bankruptcy case, In Re Quanta Resources,34/ the New Jersey 

District Court affirmed the Bankruptcy Court's ruling allowing 

abandonment of a hazardous waste site over the objection of the 

City of New York and the ·State of New York. The Court allowed the 

company to abandon a hazardous waste site on grounds that the 

Id. -
In Re Lewis Jones, supra at 280. 

34/ In Re uanta Resources Cor ., F. Supp. 
No. 8 -3524 D.N.J. Jan 24, 1983) Appear Pending 

No. 83-5142 (3d Cir.). 
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property was burdensome to the estate. At the site, there were 

500,000 gallons of waste oil, sludge and hazardous waste stored in 

52 tanks and about 70,000 gallons of waste oil contaminated by 

PCBs.35/ While Quanta had previously signed a consent order 

with the N.Y. Department of Environmental Conservation to clean up 

the site, the Bankruptcy Court's favorable ruling on abandonment 

effectively nullified the order. 

New York City and State had asserted that the holdings in 

Ottenheimer and Lewis Jones required that the Court deny the 

trustee's petition to abandon and allocate assets in the estate to 

be used for site cleanup rather than distribution to creditors. 

The Court rejec~ed this argument, pointing out that the two cases 

were decided before passage of the 1978 Bankruptcy Act. Before the 

Act, the Court noted, abandonment was allowable under judge-made 

rule. Section 554 of the Bankruptcy Code, however, provided specific 

statutory authority for the abandonment of burdensome property. 

This authority, the Court stated, was not conditioned by Congress 

upon a finding that abandonment does not harm the public interest.36/ 

The Court was· similarly unpersuaded by New York's argument 

that S959(b) of the United States Judicial Code, (28 u.s.c. Section 

35/ Hazardous Waste Litigation .Reporter, (July 6, 1982) at 2,646. 

}!/ Id. at 3,671 and 3,672. 
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959(b)) prohibited abandonment. Section 959(b) provides ~hat the 

trustee shall "manage and operate" prope~ty in his possession 

t<J vet.lid laws. The Court found that this provision did 

not apply to the trustee in a Chapter 7 context, but only to 

receivers and trustees involved in business operations rather than 

in distribution of an estate. 

2. State Insolvency Laws 

States can enact insolvency laws that affect bankrupt 

parties as long as the substance of those laws does not overlap 

with the F~deral Bankruptcy Reform Act's jurisdiction. The United 

States Constitution gives Congress the power to establish uniform 

laws on bankr~ptcy ~/ but does not prevent states from passing 

valid laws on insolven.cy. To the extent there is no conflict 

between a state's insolvency law and the federal bankruptcy law, 

the state law remains in operation.38/ 

The United States may benefit from being a creditor in state 

insolvency proceedings in appropriate situations. Under 31 u.s.c. 
Sl91 (1979), debts to the United States are given top priority in 

state insolvency proceedings. The top priority for government 

debts does not create a lien on the debtor's property in favor of 

the federal government. At a minimum, however, it gives the 

government a right of priority over all unsecured creditors to 

37/ U.S. CONST art 1, §8 cl 4. 

In re Wisconsin Builders Su F.2d 649 (7th Cir. 
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payment out of the property in the hands of the debtor's assignees 

or other representatives under the conditions specified in the 

statute.39/ 

IV. PROCEDURES 

A. Rules of Bankruptcy Procedure 

The Supreme Court, advised by the Judicial Conference of the 

United States, has the authority to promulgate rules governing 

cases under the new Bankruptcy Code.40/ The Advisory Commit~ee on 

Bankruptcy Rules was duly appointed by Chief Justice Burger to 

draft rules. The Committee was nearing completion of work on the 

Proposed Rules when the decision in Northern Pipeline Construction 

Co~ v. Marathon Pipeline Co. cast doubt on the Code and the Prbposed 

Rules. Thus, no new rules have yet been promulgated. 

The existing rules were summed up in a Bankruptcy Monograph 

drafted by the Office of the Attorney General: 

"Until ••• rules of practice and procedure are 
approved, at least two different sets.of rule~ 
must be consulted. First, there are the "Suggested 
Interim Bankruptcy Rules" prepared by the Advisory 
Committee on Bankruptcy Rules of the Judicial 
Conference of the United States which were published 

39/ Bramwell v. United States Fidelity & Co., 269 U.S.·483 
(1926). The United States could also argue that satisfaction 

of CERCLA-based claims precedes consensual liens, such as mortgages. 
The question appears to be open. Collier, at any rate, expresses 
the view that whether consensual liens come ahead of the Government's 
5191 priority has not been finally and authoritatively determined. 
Vol. 6A Collier, §913(2] p. 246. 

40/ Under Public ·Law 95-598 5248, Congress conferred this power 
on the Supreme Court, amending the grant of rule-making power 

s~t forth in 28 U.S.C. 52075 to include the new Title 11 Bankruptcy 
Code. 

211 



-25-

in August 1979 as 'guidelines' that could be adopted 
as local rules. The interim rules have been adopted . 
in m•ny districts, albeit with occasional variations •••• 
Local district court rules apply in some jurisdictions. 
Some bankruptcy courts have adopted numerous local 
rules in addition to, or in lieu of, these interim 
rules. Second, if a point of procedure is not covered 
by the applicable local rules, consult the Bankruptcy 
Rules in effect under the Bankruptcy Act of 1889. 11 417 

. -

41/ Bankruptcy Monograph dated November 22, 1982, prepared by the 
Office of the Assistant Attorney General, Civil Division, for 

use of U.S. Attorneys, at pp. 6, 7. 

42/ See, Bankruptcy Rules, Proof of Claim official forms. Proof 
~claims filed so far have· included brief affidavits from 

the On-Scene Coordinator stating amounts spent and describing the 
nature of the work done ·as well as copies of bills submitted to 
EPA by contractors. 

f!l.I 11 u.s.c. 1, 501. 

44/ 3 Collier on Bankruptcy Para. 501.02[2]' (15th ed. 1979). 

212 



-26-

on administrative expenses can be filed any time before the Court 

has granted the debtor a discharge of debts. It is more difficult 

to determine when to file a proof of claim in a Chapter 11 reorgan

ization because while the filing is required prior to the Court's 

acceptance of the reorganization plan, there is no mechanism for 

determining when that acceptance will take place. A proof of 

claim should be filed immediately, with telephone concurrence by 

EPA HQ (OECM and OWPE) and DOJ, if there is any reason to believe 

that a reorganization may be about to be concluded. 

Section 502 of the Code governs the allowance of claims or 

interests; a claim is deemed allowed "unless a party in interest 

b . 11 45/ ••• o Jects. ·rn most cases, the proof of claim should be 

included in the litigation referral package sent to OECM which 

will then be sent to the Department of Justice and signed by the 

Assistant Attorney General for Land and Natural Resources or his 

delegate. The Department of Justice must be involved in the 

filing of. a proof of claim in Bankruptcy Court.46/ As stated 

above, special procedures may be available in emergency situations 

in which the government would otherwise miss filing deadlines. 

Headquarters and DOJ should be contacted. 

45/ 11 u~s.c. S 506(a).See also (b)-(j) [Procedure after objection]. 

46/ See fn 1 page 3 supra for referral documentation that the 
Dep~rtment of Justi~e.has requested regarding their financial 

status of responsible parties. 
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C. Pleadings 

See the attached Index of Resources for a listing of proofs of 

claim and Qther pleadings that EPA has filed so far. 

One problem area involves the issue of whether or not the 

Unieed States should file a motion to overcome the stay in. Bankruptcy 

Court before proceeding to seek injunctive relief in District Court. 

Arguably, the statute is clear on its face and no special motion 

is necessary for continued exercise of our regulatory powers. 

Nonetheless, Bankruptcy Courts have held attorneys in contempt 

for failing to overcome the stay. It is recommended, therefore, 

that a motion to overcome the stay be filed with Bankruptcy Court 

when the government seeks injunctive relief from a bankrupt party 

in District Court. 

D. Appeals 

Bankruptcy appeals are heard by appellate panels of three 

bankruptcy judges appointed to the ci~cuit counsel, on. election of 

the circuit.47/ If this procedure is not available, appeals are 

to the District Courts.48/ EPA and the Land and Natural Resources 
~ 

Division of DOJ will involve the Appellate Staff of the Land and 

Natural Resources Division in appeals from decisions of a Bankruptcy 

Court and in filing of amicus briefs on bankruptcy issues related 

to hazardous waste site cleanup. 

47/ 28 u.s.c. s 160 

48/ 28 u.s.c. s 1334 
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E. Federal Bankruptcy Court Jurisdiction 

The jurisdiction of Bankruptcy Courts has been in a confused 

state since the Supreme Court's decision in Northern Pipeline 

Construction Co. v. Marathon Pipe Line Co. 49/ The Court held 

unconstitutional the grant of power in the Bankruptcy Reform Act 

(28 U.S.C. 147l(b)(c)) that gave Bankruptcy Courts jurisdiction 

over all "civil proceedings arising under title 11 (of the U.S. 

Code, Bankruptcy] or arising in or related to cases under title 

ll. 11 50/ This broad jurisdictional grant to the Bankruptcy Courts 

was deemed unconstitutional because bankruptcy judges do not have 

the protection conferred by Article III of the U.S. Constitution 

(i.e. lifetime tenure subject to removal only by impeachment and 

irreducible compensation). It is unclear what effect the decision 

in Northern Pipeline will have on the type of cases that can be 

brought in Bankruptcy Court until Congress legislates a solution. 

At the least, however, it is clear that the traditional state 

common-law actions (commonly called "Marathon claims" by bankruptcy 

practitioners) may no longer be litigated in Bankruptcy Court absent 

the consent of the litigants.Sl/ 

49/ - U.S. , 102 S. Ct. 2858 (1982). -- --
28 U.S.C. 1471(b)(c). 

Cook, New Bankruptcy Quandary Could Be Easily Solved, 
Legal Times, Sept. 6, 1982 at 10 Col. 1. 
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In reaction to Congres~· failure to enact legislation that 

would rectify the constitutional infirmity of the Code, the Adminis

trative Office of the United States Courts, Washington, D.C., form

ulated model rules to be used as interim measures by the United 

States Circuit Courts.52/ The cover explanation circulated with 

the rules summarized the main points as follows: 

Under the model rule, all bankruptcy matters are 
initially refer~ed to a bankruptcy judge. (Section b(l) 
of the Rule]. In proceedings not involving a final 
judgment on a Marathon claim, the bankruptcy judge may 
enter orders and judgments that become effective immed
iately, subject to district court review if requested by 
s party. [Section (c)(2).] With respect to final judg
mcnt.s in Marathon claims, the bankruptcy judge prepares 
recommended findings and conclusions and a proposed judg
ment. [Section (c)(3.)] A district judge then reviews . 
the recommendation and enters a judgment. [Section (c)(5)]. 
Where circumstances require·, an order or judgment 
entered by a bankruptcy judge will be confirmed by a dis
trict judge even if no objection is filed.53/ 

Because the United States claims are based on federal rather 

than state law, the provisions are not directly relevant to our 

claims. Nonetheless, :the Rules do .appear to allow the government 

---- -~-- ·- ~-~eriment with options for seeking relief in the Bank

ruptcy Court. For example, the United States can ~ove the District 

Court to "withdraw the reference to the bankruptcy judge. 11 54/ If 

52/ See: Memorandum from William E. Foley (Dir. Admin Officer 
c;r-u.s. Courts) to Judges, Clerks U.S. Court System Regarding 

Continued Operation of the Bankruptcy Court System after Dec. 24, 
1982 in the Absence of Congressional Action. 

Id. . 

S1471(d) grants Bankruptcy Judges the authority to refuse 
jurisdiction. 
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such a motion were granted, the District Court could retain the 

entire matter, refer part of it back to the bankruptcy judge or 

refer the entire matter back ~o the bankruptcy judge. The govern

ment should also make a simultaneous motion to overcome the stay. 

If, however, an action in Bankruptcy Court has already been initiated, 

the government may file a motion to stay the bankruptcy matter in 

order to proceed in District Court.55/ 

V. THEORIES OF INDIVIDUAL LIABILITY 

The government anticipates situations in.which individuals 

responsible for the creation of hazardous waste site conditions are 

financially solvent even though the corporate owners and operators 

are bankrupt. In such a case, the United States may -choose to 

ignore the estate in bankruptcy and pursue the responsible individ-

uals -- as individuals directly, or the United States could 

pursue both the assets of the bankrupt corporation and the appro

priate individuals.56/ 

55/ These procedural recommendations were made informally in 
conversations with staff members of the U.S. Administrative 

Courts. Perhaps reflecting the current confusion in the bankruptcy 
court system, one staff attorney stated that CERCLA actions appeared 
to present unusual subject matter that a District Court would wish 
to hear itself in light of Northern Pipeline; the other staff 
attorney discourag~d EPA from attempting to be heard by District 
Court. stating that business was proceeding as usual in bankruptcy 
courts. 

56/ For a general discussion of individual liability, ~ Guidance 
Memo "Liability of Corporate Shareholders and Successor Corpo

rations for Abandoned Sites Under the Comprehensive Environmental 
Response Compensation, and Liability Act (CERCLA)" from Courtney M. 
Price to Regional Counsels due to be issued June 1984. 
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A. Personal Involvement in Acts and Omissions 

The scope of personal liability of corporate officers is broad. 

A corporate officer, director, or agent is liable for torts he 

commits regardless of whether he acted on his own behalf or to 

benefit the corporation, regardless of whether he personally bene

fited from the commission of the tort and regardless of whether 

the corporation is also liable. He is also liable for the torts 

of the corporation and of other directors, officers or agents if 

he failed to exercise reasonable care.57/ 

The liability of corporate officers is generally limited to 

situations in which the corporate defendant has knowledge or 

responsibility for tortious ac·ts being committe.d within his area 

of responsibility. · A general duty of supervision may be an insuf

fi.cient basis for liability.SS/ 

The United States plans to make use of this theory of liability 

in pursuing, in certain cases, the assets of individuals involved 

with coroorations that have declared bankruptcy. The fact patterns 

of these particular cases seem well-suited to the law. They involve 

situations in which hazardous waste treatment or disposal.operations 

57/ See: 19 C.J.S. Corporations 1§845, 850 (1940). Accord: 
U.S. v. Hess, 41 F. Supp. 197, (S.D. N.-Y. 1983). See also: 

Miller v. Muscarelle, 1970 A. 2d (N.J. Super., 1961); Donsco Inc. 
v. Casper Corg·• 587 F. 2d. 609 (3d Cir. 1978); Patyman v. Howey, 
340 Mo. II, I O s.w. 2d. 851, 856 (19o3). Singleton v. Armor 
Velvet Corp., 4 P. 2d 223 (cal. App). See also Brief in U.S. v. 
Mahler (M.D. Pa.) drafted by Michael Steinberg, Attorney, Environ
mental Defense Section, DOJ •. (April 1, 1983) for a discussion of 
personal liability. 

58/ Martin v. Wood, 400 F. 2d 310 (3d. Cir. 1968). 
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were directed by employees of corporations that later declared 

corporate bankruptcy and abandoned the facilities, leaving public 

nuisance conditions essentially of their own creation. 

In fact, EPA and the Department of Justice have already used 

this legal theory successfully. In.one RCRA Section 7003 case, the· 

United States argued that this Section imposes personal liability 

on corporate officers. The Court denied defendant's motion to 

dismiss, stating: 

"In Missouri, a corporate officer who participates 
in the commission of.a tort may be held personally 
liable for any resulting damage. Patyman v. Howey, 
100 S.W. 2d 851, 856 (Mo. 1936). 'A contrary rule 
would enable a director or officer of a corporation 
to perpetrate flagrant injuries and escape liability 
behind the shield of his ·representative character, 
even though the corporation might be insolvent or 
irresponsible.' 19 Am. Jur. 2d § 1382 at 77.59/ 

In addition to theories of individual tort liability, CERCLA 

explicitly allows individuals to be held liable for cleaning up 

hazardous waste sites. Section 107 of CERCLA clearly permits impo

sition of strict liability ~pon broad classes of persons including 

an individual owner or operator, any person who at the time of 

disposal of any hazardous substance owned or operated any facility, 

persons who arranged for disposal and persons who accepted for 

transport hazardous substances.60/ The Act defines "person" 

as, inter alia, "an individual."61/ One purpose of the corporate 

59/ U.S. v. North Eastern Pharmaceutical & Chemical Co., Inc. 
et al., (NEPACCO) No. 80-5066-CV-SW (Western Dist. Mo. l981). 

A later NEPACCO decision based a determination of liability on §107 
of CERCLA. (see discuss~on infra) 

~I CERCLA Sl07(a)(l)(2), (3)(4) 

§.!/ CERCLA S 101(21). 
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structure is to insulate shareholders from liability. There is, 

however, no insulation from liability-- no corporate veil to 

pierce -- when officers or agents of a corporation commit tortious 

acts or participate personally in the commission of torts. 

B. Piercing the Corporate Veil 

By piercing the corporate veil, the United States may be 

able to establish the individual liability of shareholders for 

torts committed by the corporation. The case law tends to uphold 

protection of th~ corporate form. Courts will, however, ~ake 

exceptions to this rule when shareholders have commingled individual 

and corporate affairs· so that the corporation appears to be no 

more than the "alter ego" of the indivi-dual shareholder·. 

Federal courts have relied on the tallowing factual tests in 

determin~ng when to pierce the curporate veil: 1) ls the corporation 

undercapitalized for its purposes? 2) Does the corporation observe 

corporate formalities1 3) Does the corporation pay dividends? 

4) Is the corporation solvent? 5) Have the dominant shareholders 

siphoned corporate funds? 6) Does the situation present an element 

of "fundamental unfairness"?62/ Courts have refused to pierce the 

veil absent a showing of· fundamental unfairness.63/ However, 

United States v. Pisani, 646 F.2d. 83, 88 (3d. Cir. 1981). 

DeWitt Trucking Brokers v. W. Rag Fleming Fruit Company, 
540 F. 2a 681, 687 (4th Cir. 197 ). 
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fraud need not be shown if federal law governs a case.64/ The 

general rule applied by federal courts to cases involving federal 

statutes is that the individuals may be held liable in the interest 

of public convenience, fairness and equity. The specific statu~ory 

directives of CERCLA support a federal law. In addition, the 

language of CERCLA establishes liability for individuals who owned, 

operated or otherwise controlled activities at hazardous waste 

· sites.65/ 

Fact situations faced by the United States involving hazardous 

wa.ste disposal or treatment operations should prove appropriate. 

for piercing the veil. In many cases, the United States is finding 

that CERCLA problems have been created by corporations that have 

been mismanaged and undercapitalized for the purpose of handling 

hazardous waste. Moreover, in some cases, the same individual 

shareholder/directors have dissolved and reformed essentially the 

same hazardous waste operations several times, an indication that 

the corporate form is being used as a shield and "alter ego" for 

individuals. 

64/ United States v. Normand House Nursin Home, 428 F.Supp.421, 
424 (D. Mass. 1977 • T e government wi want to argue that 

federal law applies to piercing the veil. U.S. v. Kimbell Foods, 
440 U.S. 715 (1979), holds that application of State law shouLd 
not frustrate the objectives of ~ederal statutes. In the Pisani 
case, supra, at 87, the Third Circuit stated, "We believe it is 
undesirable to let the rights of the United States change whenever 
State courts issue new decisions on piercing the corporate veil." 

See, pages 7-9, Guidance Memo "Liability of Corporate Officers" 
fn 49 supra. 
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c. Personal Jurisdiction in Cases Involving CorpoFate 
Officers or Shareholders 

If the United States proceeds to initiate action against 

individual corporate officers or shareholders, the government should 

anticipate that defendants may raise the defense of improper juris

diction or service of process if they reside outside the state 

where the CERCLA site is. For example, in U.S. v. North Eastern 

Pharmaceutical & Chemical Co., Inc., et al. (NEPACC0)66/, defendants 

alleged that, as Connecticut residents, they were no~ subject to 

extraterritorial service of process under· Missouri rules of civil 

procedure. They argued that since their acts in directing the 

disposal of hazardous waste in Missouri occurred not as their 

individual a~ts but as the corporate acts of NEPACCO, they could 

not be subject to extraterritorial service of process as defined in 

the Missouri rules. 

The Court rejected this argument as· overly technical and 

affirmed that it had valid personal-jurisdiction over the defendants. 

-··-- -.---··""''-'. uuwever, points to the need for attorneys to research 

state law regarding personal jurisdiction and service of process. 

Referrals to the Department of Justice should include anticipated 

d~fenses related to personal jurisdiction. 

66/ Order No. 50.66-CV-SW, (June 11, 1981, W. Dist. Missouri, 
SW Div.) 
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VI. INDEX OF RESOURCES 

These materials can be sent to EPA Regional at.torneys on 

request. Because OECM-Waste does not have the resource capability 

to reproduce and send numerous copies, mailings will be limited to 

one copy per region of each document listed. 

PLEADINGS 

Proofs of Claim 

In the Matter of Aidex Corp., Case No. 79-0-111, APPLICATION 
FOR PAYMENT OF FUNDS HELD IN TRUST BY THE CLERK OF THE COURT 
FOR CLEAN UP OF HAZARDOUS WASTE SITE CONDITION. 

U.S. v. Jack L. Neal and Geraldine Faye Neal (Globe), Case No. 
83-00198, COMPLAINT FOR DECLARATORY JUDGMENT AND APPLICATION 
FOR ORDER FOR REIMBURSEMENT OF COSTS INCURRED BY THE U.S. 
IN RESPONSE TO .A HAZARDOUS SITE CONDI.TION. 

In re Liquid Disposal Inc., Case No 82-018~6, APPLICATION FOR 
ORDER FOR REIMBURSEMENT OF COSTS INCURRED BY THE UNITED STATES 
TO CLEAN UP A HAZARDOUS SITE CONDITION and accompanying 
affidavit and invoices. (Eastern Dist., MI) 

In re Triangle Chemicals, Inc., Case No. 80-00993-HS-7, 
plus APPLICATION FOR ORDER FOR REIMBURSEMENT etc. and affidavit. 
(Southern Dist., TX) 

In re Crystal Chemical Company, Case No. 81-02901-HB-4, plus 
UNITED STATES MEMORANDUM IN SUPPORT OF PROOF OF CLAIM. 
( Sou.thern Dist. , TX) 

Other Briefs and Motions 

In the Matter of Aidex Corp., Case No. 79-0-111, MOTION TO 
VACATE AUTOMATIC STAY, and accompanying MEMORANDUM IN SUPPORT 
OF MOTION TO VACATE AUTOMATIC STAY and accompanying court 
order granting motion. (West Dist., NE) 

In re Crystal Chemical Company, Debtor, Case No. 81-02901-HB-4, 
OBJECTION TO PROPOSED GRANT OF REPLACEMENT LIEN AND TO PROPOSED 
DISCHARGE OF LIEN and accompanying court order granting motion. 
(Southern Dist., TX) 
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State of Ohio, Petitioner v. William Lee Kovacs, ON PETITION 
FOR A WRIT OF CERTIORARI TO THE UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT, Bri~f for the United States as Amicus 
Curiae. (Brief supporting appeal of Ohio to the Supreme Court). 

In re Triangle Chemicals, Inc., Case No. 80-00993 HS-7 MOTION 
FOR ALLOWANCE OF ADMINISTRATIVE EXPENSES AND PROPOSED ORDER 
REQUIRING TRUSTEE TO PAY EPA's EXPENSES. Filed Aug. 22, 1983. 

QUANTA, Brief of the Commonwealth of Pennsylvania and 
State of New Jersey, Amici Curiae. (U.S. Court of Appeals 
for the Third Circuit, No. 83-5142). 

In Re A.M. International, Inc., Case No. 82-B-04922, Defendant's 
(United States') Reply Memorandum in Support of Defendant's 
Motion to Dismiss. 

State of Ohio v. Kovacs (Kovacs 11), 717 F.2d 984 (6th Cir., 
1983) 

ORDERS 

United States of America, et al. v. Johns Manville Sales 
Corporation, .et al., Civil No~ 81-299-D. Order of the 
District Court denying United States and New Hampshire 
"'"'"'"'uu LO vacate the automatic stay. (Nov. 15, 1982; 
U.S. District Ct., N.H) 

State of Ohio v. William Lee Kovacs, No. 81-3320. Decision 
affirmed District Court and Bankruptcy Court decisions that 
Kovacs was entitled tu protection of automatic stay. (June 16, 
1982, U.S. Court of Appeals, Sixth Circuit) 

United States of America v. North Eastern Pharmaceutical 
and Chemical Co., Inc., et al., No. 80-506b-CV-SW. Decision 
denying defendants' motion t~ aismiss. for lack of personal 
jurisdiction. (June 11, 1981; Western District of Missouri, 
S. Western Division) 

Universal Metal Stamping, Inc. v. Pennco Machinery, Inc., 
Bankruptcy No. 8l-Ol262K. Bankruptcy Court held that automatic 
stay does not stay a separate suit agaiqst the bankrupt's 
"sister" corporation. (December 7, 1981; Eastern District, 
Pennsylvania) 
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RESOURCES 

'RULES 

Bankruptcy Monograph conveye~ to U.S. Attorneys Offices 
November 22,. 1982. Summary of bankruptcy law and procedure. 

EPA Guidance Manual: Pursuing RCRA Subpart H·Interests 
ICF. (February, 1983) 

Brief in U.S. v. Mahler (M.D. Pa.) drafted by Michael Steinberg, 
Attorney, Environmental Defense Section, DOJ (April 1, 1983). 
Discusses personal liability of corporate officers. 

Memorandum from William E. ·Foley, Director of the Administrative 
Office of the United· States Courts on CONTINUED·. OPERATION OF 
THE BANKRUPTCY COURT SYSTEM AFTER DECEMBER 24, 1982, IN THE 
ABSENCE OF CONGRESSIONAL ACTION (the "Emergency Rules" or. 
"Interim ·Rules")·, (Decembe·r . 3, 1982). 
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; ft ., i ~12Z 1 UNITED SJATES ENVIRONMENTAL PROTECTION AGENCY 
~ "+f WASHINGTON. D.C. 20460 +,. .... 

"< PA01l" 

MEMORANDUM 

SEP 1 O 1984 

OFFtf'E OF 
ENFORCEMENl ANO 

COMPLIAlllC.E.MONITORllllG 

SUBJECT: Policy on Enforcing Information Requests in Hazardous 
Waste Cases 

Courtney M. Price Q~C'>--..~ 
Assistant Administrator for Enforcement 

FROM: 

and Compliance Monitoring 

TO: Regional Administrators, 1-X 
Regional Counsels, 1-X 
Lee M. Thomas, Assistant Administrator for 

Solid Waste and Emergency Response 

The attached policy has been developed to assist the 
Regions in enforcing information request letters issued pur$uant 
to Section 104 of the Comprehensive Environmentai Response, 
Compensation, and Liability Act (CERCLA)·and Section 3007 of 
·the Resourc·e Copservation and 'Recovery Ac·t (RCRA). The policy 
is intended to encourage agressive enforcement against parties 
that do not comply with such letters. 

The policy delineates statutory authority to obtain 
information, briefly discusses other sources of information and 
sets forth options available to the'Agency to enforce requests 
for information in civil cases dealing with hazardous waste and 
hazardous substances. 

If you or your staff have any further questions regarding 
enforcement of CERCLA and RCRA information requests, please 
contact Fred Stiehl (FTS) 382-3050 or Jerry Schwartz at (FTS) 
382-3104. 

Attachment 
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INTRODUCTION 

POLICY ON ENFORCING INFORMATION REQUESTS 
IN HAZARDOUS .WASTE CASES 

Section 104 of the Comprehensive Environmental Response, 

Compensation, and Liability Act (CERCLA) and section 3007 of the 

Resource Conservation and Recovery Act (RCRA) provide EPA with 

considerable a~thority to obtain information from parties involved 

with hazardous substances or hazardous wastes (collectively_ 

"hazardous materials").~_! Information request letters issued 

pursuant to these sections have proven·quite useful,· particularly 

because of the high rate of compliance associated with these 

letters. Occasionally, however, letter recipients refuse to 

respond to requests, or provide an inadequate response. This 

policy document delineates statutory authority to obtain informa-

tion and sets forth options available to the Agency to enforce 

requests for information in civil cases dealing with hazardous 

materials.2/ 

This policy ha~ been developed along with ~he guidance 

document on issuing notice/information request letters ("Notice 

Letter Guidance"), which will be issued shortly. 

l/ These sections also provide authority to enter facilities to 
perform inspections, conduct studies, and obtain samples. 

Access authority is discussed in a policy document which will be 
issued separately. 

!I With regard to obtaining information in the context of 
parallel civil and c~iminal cases, consult Courtney M. Price's 

memorandum "Policy and Procedures on Parallel Proceedings at the 
Environmental Protect ion Agency," dated January 2.4, 1984. 
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STATUTORY AUTHORITY 

Section 104(e)(l) of CERCLA provides: 

For purposes of assisting in determining the 
need for response to a release under this 
title or enforcing the provisions of this 
title, any person who stores, treats, or 
disposes of, or, where necessary to ascertain 
facts not available at the facility where 
such hazardous substances are located, who 
generates, transports, or .otherwise handles 
or has handled, hazardous substances shall 
upon request ••• furnish information 
relating to such substances •••• " 
(Emphasis supplied) 

Section 3007(a) of RCRA provt"des: 3/ 

For purposes of ••• enforcing the .provisions 
of this title any person who generates, stores 
treats, transports, disposes of, or has handled 
hazardous wastes shall, upon request ••• furnish 
information relating to.such wastes.: •• " 
(Emphasis sup.plied) 

In most information request letters, both sections should 

be cited as authority for the request. Note that it is appropriate 

to cite RCRA §3007(a) as authority for requests relating to those 

wastes the regulation: of which has been partially suspended by 

Congress pursuant to RCRA S300l(b)(3)(A) (~, "mining waste"). 

This suspension does not limit the wastes which may be considered 

"hazardous wastes" for purposes of several sections of the statute, 

including section 3007. 45 Fed. Reg. 33090, (May 19, 1980) and 

40 CFR 261.l(b). Additionally, if the "mining waste" or other 

waste suspended under RCRA falls· within the definition of 

The Agency has also issued RCRA §301) O~ders which contain, 
inter alia, requests for information. 
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hazardous substance under categories A,B,D,E, or F of CERCLA 

§101(14), the waste is a hazardous substance for CERCLA purposes 

and is properly subject to a request under CERCLA §104. See 

U.S. v. Metate Asbestos Corp., et al., F. Supp.~-' (Az,, 1984) 

(Globe case) holding that asbestos tailings, which are mining 

wastes, are hazardous substances pursuant to CERCLA §101(14). 

INADEQUATE OR NON-RESPONSE 

A diligent, good faith effort by the information request 

letter recipient to directly respond to the Agency's questions 

and to provide information is adequate. The determination of 

whether a diligent, good faith effort has.been made is necessarily 

a case by case decision. Most information requests require the 

recipient to indicate the types of files searched in cesponse to 

the request. This information should help the Case Development 

Team (CDT) determine whether the recipient's file searching 

efforts were diligent and whether the recipient actually has 

submitted all available information. 

In some cases, letter recipients may not have retained 

records pertaining to the time period in which the Agency is 

interested. This may frequently be the case in multi-party 

cases containing many "small" generators who dealt with a site 

that was in operation many years ago. In these cases, unless 

the Agency has evidence to the contrary, the CDT generally will 

accept the recipient's assertion that its records do not go back 
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that far. The CDT can help ensure the veracity of a recipient's 

claim that it does· not have pertinent records by insisting on a 

signed affidavit to that effect from a duly authorized company 

official. 

Of course·, the easiest dete·rminations regarding adequacy of 

response are those where the company simply refuses.to comply. 

This includes cases where a recipient responds by stating it 

will not answer the questions, or simply does not respond by the 

deadline included in the letter. 4/ 

In one case, a letter recipient asserted that certain 

information requested by the Agency was properly withheld because 

it was "covered by the attorney-clien~ privilege and the work 

product rule." ·In that case, the Agency issued a RCRA §3008 

administrative order (AO) to enforce co~pliance with the informa-

tion request. The Administrative Law Judge (AW) rejected the 

company's claim and ordered it to comply with the AO. The ALJ 

looked to the language and purpose of the statute and the relevance 

of the information requested in rejecting the privilege claims 

of the company. 5/ While there have been several cases supporting 

the Agency's information gathering authority under other statutes, 

4/ Information request letters are sent return receipt requested. 
The CDT should ensure the party actually received the letter 

before taking further action. 

2_/ See "Order Denying Motion and Requiring Compliance" in the 
Matt~r of Hughes Aircraft Company case. (Attachment A) 

Subsequent to this Order, the company submitted the requested 
information. 
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this is the only case addressing a privilege claim as a defense 

to an information request under RCRA or CERCLA. 

ENFORCEMENT RESPONSE 

A. First Step: Reminder Letter 

Once the CDT has made a decision that a recipient has not 

responded or has responded inadequately to a request, a "reminder" 

letter should be issued. If a letter recipient, however, clearly 

indicates its refusal to respond to a request, a reminder letter 

would be inappropriate •. The letter should recite pertinent past 

details (such as when the first letter was sent and a general 

description of the information sought), and indicate that the 

respQnse is inadequate or that no response was received. It 

should also point out that the Agency. is considering further 

enforcement action if it does not receive the req~ested information 

by a date within the next several weeks. See Attachment B tor a 

sample reminder letter. 

Compliance with information request letters can also be 

increased by informing the responsible party coordinating committee 

(in multi-party cases) that the government will not settle nor 

exchange information with any party that has not·complied with a 

request. This has proven effective in several multi-party cases. 
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Any te·:l:ephone or other· contacts with the ·recipient regarding 

the request should be well documented, includ.ing telephone calls 

requesting clarification to questions or agreements to extend 

the deadline for response. This information will be critical 

should the Agency decide to take further enforcement a~tion. 

B. Second Step: Evaluate Candidates for Further Action 

As a·general rule, the CDT should first consider 

for further. enforcement action those recipients that clearly 

have not complied with the information request. These are 

recipients whom the CDT is sure receive~ the information request 

and, if applicable, reminder letters, but have not responded at -

all or have responded by refusing to comply.with the request. 

T~e CDT shoul~ next consider for further enforcement ac~ion 

those recipients that responded with.a less than diligent effort 

at searching their files, or whose response was otherwise inadequate. 

F'inally, the CDT should consider those re_cipients that responded 

late to the request.~ 

C. Third Step: Evaluate Enforcement Options 

The Agency's authority for enforcing an information request 

is contained in S3008(a) of RCRA, and §Sl04(e) and 113 ot CERCLA. 

Section 3008 provides in pertinent part: - · 

" ••• whenever on the basis of any information the 
Administrator determines that any person is in 
violation of any requirement of this subtitle, the 
Administrator may issue an order requiring compliance 
immediately or within a specified time period or the 
Administrator may commence a civil action ••• " 
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Section 3008 .civil actions and AOs can seek both injunctive 

relief and penalties. 

Section 113 of CERCLA grants federal district courts 

jurisdiction to hear an EPA T'!lOtion for injunctiv'e relief to 

compel compliance with an information request. Unlike §3008 of 

RCRA, however, §104(e)(l) of CERCLA does not provide for penalties. 

Section 113(b) provides in pertinent part: 

" ••• the United States district courts shall have 
exclusive original jurisdiction over all 
controversies arising under this Act .••• " 

Thus, the options available to the Agency to pursue an 

inadequate response are: (1) issue a RCRA §3008 AO seeking 

injunctive relief and penalties, (2) file a civil action pursuant 

to RC.RA §-3008 and CERCLA § 113 seeking injunctive relief -and 

penalties, where appropriate and (3) issue a RCRA §3008 AO seeking 

penalties only. In determining whi~h option to choose, the CDT 

should examine the same considerations as in other potential 

enforcement cases, such as the likelihood that the particular 

recipient will comply with an AO and the immediacy of the need 

for the information. In those cases where the information is 

needed immediately or likelihood of compliance is small, a civil 

action may be preferable. Each option is discussed in more 

detail below. 

1. RCRA §3008 AOs Seeking Injunctive Relief and Penalties: 

AOs issued to compel compliance with an information request 

are similar to other RCRA §3008 AOs. They should contain findings 

of fact and deter~inations, should assess penalties in accordance 
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with the Agency's RCRA Penalty Policy 6/ and should order the 

respondent to comply with ~he original information request. 

Care should be taken to ensure that the f iridings of fact demon

strate the relevance of the information requested, that the 

information is necessary to respond to a releas-e or to enforce 

the appropriate provisions of the Acts, and that the recipient 

deals with hazardous waste. Note that under RCRA §3008(a) each 

day of noncompliance with an AO is a separate violation for 

purposes of assessing penalties. 

2. Filing RCRA §3008 and CERCLA §113 Civil Actions: 7/ 

A referral to the Department of 'Justice (DOJ) for inadequate 

or non-response to an information request should include all 

relevant letters, dqcumentation of telephone contacts, information 

sufficient to demonstrate that the ieciptent deals with hazardous 

materials, ~nd that the information request is for one or both 

of the specified purposes of the statutes. Again, these referrals 

are similar to other referrals and all pertinent guidance should 

be followed. As indicated in previous guidance, a referral 

pursuant to §3008 can seek enforcement of an AO, penalties or 

remedies for the underlying §3008 violation. 

6/ See the Final RCRA Civil Penalty Policy, May 8, 1984, 
page 31, numb~r (4) for an example of a penalty calculation 

for noncompliance with a RCRA §3007 information request. 

II The United States has filed a complaint for noncompliance 
with a RCRA §3007/ CERCLA §104 information request in 

U.S. v. George Liviola, Jr., et al., No. C84-1879Y, Northern 
District of Ohio. Copies are available from OECM-Waste. 
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3. Issuing AOs Assessing Penalties Only: 

RCRA §3008 AOs issued. to letter .recipients who eventually 

submit the requested information, but submit it late or after 

the Agency had issued reminder letters only assess a penalty, 

since injunctive relief (for submission of the information) is 

no longer necessary. Regional enforcement personnel are encouraged 

to use penalty-only AOs for late submissions if adequate resources 

are available. These AOs will demonstrat·e to the regulated 

community that the _Agency is serious about utilizing its informa-· 

tion gathering authority and taking further action to enforce 

th~ use of that authority, where appropriate. 

CONCLUSION 

The information gathering authority available to the Agency 

will continue to be effective only if the Agency t.akes a strong 

stand in enforcing these requests. ·Whenever possible, the CDTs 

should take whatever action is necessary to ensure compliance 

with these letters. 

Attachments 
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UNITED STATES 
EHVIRONMENTAL PROTECiION AGENCY 

IN TllE MATTER OF: 

Hughes Aircraft Company, 

Respor:dent. 

Docket No. IX-e1-RCRA-l23 

Marvin E. Jones 
Administrative Law Judge 
Envirorvnental Protection Agenc:y 
324 East 11th Street 
Kansas City. Missouri 64106 

ORDER DENYWG MOTION NID REQUIRING COMPLIANCE 

By Motion dated November 3. 1981, Respondent Hughes Aircraft Company 

moves to dismiss the Complaint filed herein on September 30. 1981. Said 

motion is· based on its contentions set forth in fts •Memorand1111 in Support 

fllghes' Motion--•, filed therewith, which recounts that on July 17, 1981 1 

Complainant (U.S. Environmental Protection Agency, Region 9) issued a letter 

requesting that Respondent provide certain infonnation relating to tests 

conducted by it on ·soil, water supply and well· water samples taken on gro~nds 

of Air Force Plant· No. 44 or in the vicinity of Tucson International Airport, 

along with information relating to samples taken in March and Hay 1981, 

pursuant to Sec:ion 3007(a) of the Soli<f waste Disposal Act as amended by the 

Resource Conservation and Recovery Act of 1976 (hereinafter ~RCRA"). 42 U.S.C. 

Section 6927(1), in:luding "Solid Waste Oisposal Act A.~endments·of 19SOM 

P.L. 96-482, October 21, 1980). Said Section 3007 of RCRA, 42 U.S.C. Sec:ion 

6927, provides in pertinent part as follows: 

•for p\irposes of ••• enforcing the provisions of this title, 
any person who generates. stores. treats. transports. disposes 
of. or otrierw1se handles or has handled hazardous wastes shall. 
upon request of any officer. employee or representative of'""?1'ie 
Environmental Protection Agency. duty designated by the 
Administrator ••• furnish infonnation relating to such wastes 
and permit such person at al I reasonable t1mes to nave access 
to, and to copy !ll records relating!!!, such wastes." 
(emphasis added) · 

Said 3007 letter states, in pertinent part, as follows: 

•on or about fol.arch 51 1981 and ~gain on or about May 28, 
1981 representatives of Ecology and Environ;:ient, Inc. took 
well sa~ples in the vicinity of the airport for E?A. So~e 
of these wells were located on your property and the samples 
t!ken from these wells ·-iere split for a duplicate analysis 
by your own or a contracted labora:ory. 

EPA'hereby requests the results of the above mentioned 
samples obtained by your· la~oratory. EPA also r;~~ests the 
results of any ~a~pling (soi1, water su~?ly and wall water) 
for TCE, DCE, or Cr+6 that you ccnductew on your pr~perty or 
in the- vicinity of the Tucson International Airpcr:." 
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Hughes responded on August 11. 1981, and on August 31, 1981, to ·the first ond 

second parts, respectively. of said 3007 Letter, as follo\·1s: 

August 11, 1981 

•1. Hug~es did not obtain a split sample from the samples 
taken by representatives of Ecology and Enviro~~er.t, !nc., 
on March s. 1981. This fact is documented on page three 
of the Sampling Documentation attached to the FIR. 

2. The split samples obtained from the representatives of 
Ecology and Envirorvnent, Inc., on May 28. 1981, were 
obtained and analyzed under the direction and 
supervision of Hughes counsel. These tests results 
are covered by the attorney-client privilege and the 
1110rk product rule, and are not properly subject to 
disclosure under your Section 3007 request. Also, 
please note that Section 3007 expressly requires the 
Enviromental Protection Agency to furnish promptly 
to the party being investigated the results of any 
analysis made of such samples. Section 3007, however, 
does not have a simil~r requirement with t•espect 
to the party under investigation. We interpret this 
to mean that Section 3007 does not require the party 
under investigation to disclose the results of its 
analysis and that the Environmental Protection 
Agency is not authorized by Section 3007 to seek 
disclosure of such results." 

August ll, 1981 

•1. Hughes has not conducted tests for DCE on its property 
or in the vicinity of the Tucson International Airport. 

2. Except for the data obtained from an outsioe laborator1 
(see Attachment A), and for data .covered by the a"ttor:iey- · 
client privilege and tile 1-;ork product rule, aud not 
properly subject to disclosure under your· Section 30C7 
request, Hughes has not conducted tests for TCE on its· 
property or in the vicinity of the Tucson International 
Airport. 

3. The attached data relating to Cr+6 (See attachnents B-~J 
are the only data which Hughes has been able to locate 
relating to tests conducted by Hughes on its property 
or in the vicinity of the Tucson International Airport." 

t\Jghes was served, on October 7, l 98l, with the subject Complaint and 

Compliance Order which alleges that Hughes' reply contained in its letters of 

August ll and 31 •did not provide the information requested in the Section 3007 

letter• and for said cause concludes that Hughes thereby is "in violation of 

Section 3007 of RCAA." The Compliance Order therein issued tc require 

Respondent to provide Complainant all of the information requested in its 

Section 3007 letter. Hughes' motion is bottomed on its factually uns~ppcrt2d 

contention stated in its said letters dated August 11 and 31 and in its 

Motion's supporting memorandum, that the test results sought are "covered by 

the attorney-client privilege and the work product rule" and thus are not 
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properly subject to disclosure under Complainant's 3007 request. In its 

August 31 letter it states th<it Hughes conducted no tests for dich1oroethy1ene 

(DCEJ on subject sites; and apparently contends that any tests made for 

trichloroethylene (TCE) and datt relating to TC£, on subject sites, are 

privileged and not properly subject to disclosure. The August 31 letter 

~urther indicates that data relating to Hexavalent Chromium (Cr+6) as furnished 

therewith and as the only data which Hughes has been able to. locate (relating 

to tests ·conducted by Hughes) on subject sites. 

In the alte"1ative, Respondent characterizes the allegations in subject 

complaint as •vague, ambiguous and overly broad• to the extent that Respondent 

~annot reasonably frame its answer thereto and requests that Complainant be 

directed to set forth a more definite statement of its claim. 

I~ its letter of August 31, 1981, Respondent states: •Hughes considers 

all of the information contained in both letters (August 10 and August 31, 1981} 

to be confidential and asserts its claim of •confidentiality.• 

I iind that Respondent's claim that the information, sought by Complainant 

in its 3007 letter, is privileged anrl not properly subject to disclosure is 

without merit. Respondent is in violation and continues in violation of the 

Act by its refusal to furnish information so requested. 

Rules of disclosure were not known at collillon law. The scope of privilege, 

if properly claimed, must be detennined primarily by words and intent of 

pertinent statutes. (State ex rel Von Hoffman Press v. Seitz, 607 S.W.2d 219 

(HO}; 27CJS Section 69, p. 203)) Privilege when properly claimed is limited to work 

product of the attorney with respect to the pending action and goes no further 

(27 CJS, Discovery, Note 3.6, p. 227), and whether any information is privileged 

in any instance is a question of fact and the burden is on the party claiming 

the privilege. 

Administrative agencies are not rigidly restricted by jury trial rules of 

evidence (Buckwater v. FTC, 235 (F2d) 344; Opp Cotton Mills v. AOMR, 

312 US 126, 155, 61 S.Ct. 524). Davis, Adra. Law Treatise, Section 8.15, p. 55; 

states that Federal Rules of Civil Procedure Governing Discovery do not apply 

to administrative proceedings. More important in the instant case, the 

salient question as ruled by the express provisions, cited hereinabove, of 

Section 3007 of RCRA: 
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M(Respondent} shall, upon request --- furnish infonnatiOIJ. relating 
to such wastes ---". 

The offense here charged is "regulatory." As stated in Belsinger v. O.C. 

(1969), 295~159; 436 F.2d 214, "In regulatory offenses, the public interest 

outweighs the individual interest." For the sake of adequate public 

protection, it is necessary to .require a standard cf conduct which assures a 

result that will protect the public to the extent intended by the Act. The 

relevance of the subject information to the instant proceeding is an important 

consideration. The infonnation sought consists of data and records necessary 

to the proper prosecution of the subject Complaint and regulatory action 

gennane thereto. In general, exemption of documents from discovery is based 

on principles of public policy, and the holdings indicate that such exemptions 

are narrowly construed; interpretations of such are generally grounded in the 

principle that the interpretation must uphold rather than vitiate the Act. 

Here the subject statue must be read in a manner which affectuates rather than 

frustrates the major purpose of the legislation (see Shapiro v. U.S., 335 USl (1948)). 

Further, I do not find that Complainant's request for subject infonnation to be 

either •too broad" or "vague and indefinite." A movant for .production should 

not be held on "too strict a showing" of content of record he has never seen. 

(State ex rel .Bos\·:ell ·1. Curtis, 334 S.\./.2d 757 (MO 1960)). The reponses of 

Hughes make clear that no information is availabie. as to tests for DCE and 

indicate that tests for TCE are "data covered by privilege." In like manner 

Respondent's claim of confidentiality must be sull'lllarily rejected (see 

40 C.F.R. 2.305(g) where provfsion is made for disclosure of information 

·(actually furnished) "because of the relevance of the information in a proceedina 

under the Act (RCRA).") 

By reason of the foregoing, Respondent's Motion to Dismiss and Alternative 

Motion for a More Definite Statement, along with its suggestion of confidentiality 

appearing herein, are denied. 

ORDER 

It is hereby ordered that Respondent shall, within fifteen days fro~ the 

date hereof: 

1. Furnish to U.S. Environmental Protection Agency the results of any and a11 

tests, made by it or at its instance or procurement, of samples taken by Ecology and 

Environment, Inc. from we11s in the vicinity of Tucson International Airport (T!A) 

on March 5, 1981, on or about May 28, 1981, and 

239 



5 

2. Furnfsh to U.S. Environmental Protection Agency the test results of any 

simpling (sofl, water supply, and well water) for TCE, DCE or Cr+6 conducted 

by Respondent on its property·or f n the vicinity of TIA. 

It is fur.ther ordered that: 

1. Failure of Respondent to comply w;th the above order, and with the 

Compliance Order herein previously.made, shall constitute a continuing 

violationi 

2. Prompt compliance with said orders shall be considered in arriving 

at the amount of the penalty, if any, to be properly assessed herein. 

It is so ordered. 

Dated.~--~De~c~em~h~e~r~2~9~1-1~9~a~1--._.. __ _ 

~ 

Marvin E.o Acbinistrati~e 

CERTIFICATE OF SERVICE 

I certify that the original of this Order Denying Motion and Requiring 
Ccmpliance was mailed by certified mail, return receipt requested, to the 
Regional Hearing Clerk; Region IX, U.S. Environmental Protection Agency, 
215 Fremont Street, San Francisco, California 94105 and th~t true and 
correct copies were sent to the following on this .:211"1\.' day of 
Decenber 1981. 

Mr. David L. Mulliken 
Latham & Watkins 
555 South Flower Street 
Los Angeles, Californ4a 90071 

Mr. John D. Rothman 
Enforc9'11ent Division 
U.S. Environmental Protection Agency 
Region IX 
215 Fremont Street 
San Francisco, California 94105 
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Certified Mail P04 5831713 
Return Receipt Requested 

Certified Mail P04 5831714 
Return Receipt Requested 

G
-

.;1", I '/: ' VJ . ~ .· 
. I; I ....,I . ~< ~-/~: ~/~' 

Mary Lou .Zl i f!on :.,.,' 
Secretary to Marvin E. Jones 



Address 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION I 

"- F. KENNEDY FECEf'.'AL BUILDING, BOSTON, MASSACHUSETTS 02203 

CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 

I~ ~,._ , . •. ; -· " ....... 
I . ~ - ... _,,.,... '"' .!.,.;' 

Re: Silresim Chemical Corporation hazardous waste facility in Lowell, Massachu
setts 

Dear Sir or Madam: 

In notice letters issued in August and September of this year, the Environmental 
Protection Agency (EPA) and the Commonwealth of Massachusetts notified you of 
potential liability that your company may incur or may have incurred in connection 
with the Silresim Chemical Corporation hazardous waste facility ln Lowell, 
Massachusetts.. In that same correspondence, EPA requested ·that you furnish 
information and copies of records describing your co~pany's involvement with the 
Silresim· facility.. You were advised tha·t this information was being requested 
pursuar)t to Section 104(e) of the Comprehensive Environmental Response, Com
pensation,· and Liability Act (CERCLA) and pursuant to Section 3007 . of . the 
Resource Conservation and Recovery Act (RCRA) .. Responses to these information 
requests were due to EPA within 30 days of your receipt of the request.. At a 
September 21 meeting in Boston with responsible parties, this deadline was altered 
to require response within _JO days of receipt or by October 1, whichever came 
later. In addition, because of the difficulty your company had experienced in 
locating information relevant to the information request, your· company also 
received a letter supplying you with further information to assist you in locating 
informatio.n in your files.. As announced at the September 21 meeting, recipients of 
these "tip sheet" letters receive~ an additional ten day extension of the response 
deadline dating from the date of receipt of that Jetter. 

EPA has not yet received any information from your company in reponse to this 
information request, despite the fact that the applicable deadline has passed.. We 
hereby request that you promptly supply EPA with any information that you have 
collected to date in reponse to this information request. We also ask that you 
complete your document search promptly and forward any· additional material to 

. EPA at that time. In the event that you have been unable to find any such 
information at the conclusion of your document search, you are requested to 
provide an affidavit to that effect in or~er to formalize your company's compliance 
with EPA's information request. Your affidavit should be signed by the company 
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November 7, 1983 
Page 2 

official responsible for the company's response to EPA's information request, e.nd it 
should indicate that a diligent search of the company records has been conducted 
and that all relevant information discovered in that search, if any9 is being 
presented to EPA. 

Continued noncompliance with these information requesu may pose a serious 
impediment to the negotiations currently underway on this site. Moreover, it is 
EPA's position that failure to comply with these requests within the specified time 
period is a violation of federal law which may result in administrative or civil 
enforcement action, including penalties under Section 3008 of RCRA of up to 
$2.5,000 per day for each day of continued noncompliance. In most cases EPA will 
consider noncompliance to have begun on the revised deadline desaibed in the first 
paragraph of this letter. 

EPA. is currently evaluating which of iu ~nf orcement options might be most 
appropriately taken in response to . noncompliance with its information requesu 
relative to the Silre5im facility and will decide on a course of action shortly after 
November 11, 1983. In order to mitigate the extent of any enforcement actions 
that may be forthcoming in this matter, your company is hereby encouraged to 
comply in full with the information request by close of business on that date. Your 
response should be sent to: 

E. Michael Thomas, Esq. 
Environmental Protection Agency 
Office of RegionaJ Counsel 
JFK Federal Building, Room 2203 
Boston, MA 02203 

If you have any questions on this matter, pJease call me or Attor_raey James T. 
Owens, m at (617) 223-0400. 

Sincerely, 

E. Michael Thomas, Attorney 
Office of Regional Counsel 

cc: Paul Ware, Esq. Chairman, Silresim Generators Negotiating Subcommittee 
Director, EPA Office of Waste Programs Enforcement 
Douglas Farnsworth, Esq., EPA Office of Enforcement and Compliance 

. Monitoring 
Lloyd Guerci, Esq., US. Department of Justice 
Lee Breckenridge, Esq., Massachusetts Office of the Attorney General 
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MEMORANDUM 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

Assoc1ot1on ot State ond Territorial Solid Waste: ~-~onogerr1ent Ott1c:o:s 
444 i~orth C:::lp,to: Street.NW • 1v·csri1ngton. DC 20'J01 •2C2·624·5828 

OCT 2 ~984 

SUBJECT: EPA/State Relationship in Enforcement Actions for 
Sites on the National Priorities List 

TO: EPA Regional Administrators 
Directors, State Solid waste Programs 

The Comprehensive Environmental Response, Compensation, 
and Liability Act of 1980 (CERCLA) empowers the Environmental 
Protection Agency to take certain enfo~cement actions to obtain 
responsible party cleanup of sites on the National Priorities 
List ( NPL). CERCLA does not, however, addres.s the enforcement 
authority or role of States. The result is that EPA ·and States 
haye, to this point, proceeded essentially independently, despit~ 
common purposes. ·N~eded sit,e ·coor.dination has been lacking· in 
many instances; and there have be~n occasional conflicts regard
ing policies and specific site results. The cause has not been · 
disagreement over broad goals, but rather the absence of a basic 
framework for the relationship. 

The attached EPA policy statement creates such a framework. 
It has been developed over the past year in close consultation 
with EPA's Regions, and with the States through the Association 
of State and Territorial Solid Waste Management Officials and 
the National Association of Attorneys General. Based on the 
recognition that EPA and the States share common interests, the 
policy stresses increased coordination and cooperation in en
forcement actions, beginning with site planning and continuing 
through to selection and implementation of site remedy. It also 
resolves several operational issues in the current relationship: 
criteria are established for determining lead responsibility for 
enforcement sites; EPA's intent to begin providing funding assist
ance for remedial investigations and feasibility studies at State
lead enforcement sites is stated; the nature and scope of EPA 
and state involvement ih the other's site activities are defined; 
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and provision is made for EPA/State site agreements through which 
EPA and State roles and responsibilities at enforcement sites 
can be agreed and documented to prevent later misunders~andings 
or misapprehensions. 

Taken together, the actions described in the policy provide 
a solid foundation for an effective EPA/State relationship in 
pursuing enforcement actions at NPL sites. The absence of a 
statutory structure for the relationship has presented some 
problems in the past, and issues will cdhtinue to arise, but a 
mechanism has been created to allow EPA and States to deal with 
those issues in a way that can minimize conflict and improve the 
chances for acceptable solutions. 

~ ~ ~ . ~~ 
Lee M. ~mas 

Assistant Administrator 
for Solid Waste and 
Emergency_Response 

Environmental Protection 
Agency 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, O.C. 20460 

OCT 2 ~984 
OFFICE OF 

SOLID WASTE AND EMERGENCY RESPONSE 

MEMORANDUM 

SUBJECT: EPA/State Relationship in Enforcement Actions for 
-~tes~ National Priorities List 

FROM: ~~~a~~ 
Assistant Administrator 

TO: Regional Administrators· 

PURPOSE 

One of the major goals of EPA enforcement activities under 
the Comprehensive Environmental Response, Compensation, and 
Liability Act (CERCLA), and of State enforcement activities under 
State authorities, is to obtain maximum possible and timely respon
sible p~rty cleanup of sites on the National Priorities List (NPL). 
The putpose of this policy statement is to establish a base on 
which an effective EPA/State relationship can be constructed. 

GENERAL GUIDING PRINCIPLES 

The actions to be taken to.establish a more effective rela
tionship between EPA and the States in NPL site enforcement 
activities are guided by certain general principles. In brief, 
they are: 

0 

0 

0 

Aggressive enforcement efforts on a broad scale are 
essential if EPA and the States are to make substantial 
progress toward dealing effectively with sites on the 
National Priorities List. 

State contributions to NPL site enforcement have been 
and will continue to be significant. 

Close cooperation and coordination between EPA and the 
States in planning and carrying out enforcement activi
ties is necessary to obtain maximum effect and to avoid 
possible conflicts and duplication. 
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State~ and EPA can maximize the number of enforcement
actions by operating independently, conducting joint 
actions only where such action will best serve EPA and 
State interests. 

EPA and State enforcement policies and procedures need 
not be identical, but results of enforcement actions 
should be mutually acceptable. 

To the extent that State and EPA enforcement programs 
parallel each other in substantive respects, such as in 
the process for determining the appropriate extent of 
remedy, the need for ove~sight of, and direct involvement 
in, the other's activities will be minimized. 

Sharing of information between EPA and the States is key 
to developing a more effective relationship. 

State experience in hazardous ~aste enforcement must be 
recognized and accommodated in formulating ·agency policies. 

EPA will provide financial and technical support for 
State enforcement actions to the extent practicable and 
allowed by law. · 

EPA remains ultimately responsible for cleanup at NPL 
sites, and retains the authority to take enforcement or 
response actions where needed. 

BACKGROUND 

From the survey of EPA Regional and headquarters officials 
conducted to assess the nature and extent of the current EPA/State 
relationship, and as a result of meetings for the same purpose with 
State representatives under the auspices of the Association of 
State and Territorial Solid Waste ~anagement Officials (ASTSWMO) 
and the National Association of Attorneys General (NAAG), it ~s 
clear that EPA and the States generally agree on broad goals in 
hazardous waste enforcement activities. It is clear also that 
frequently there are differences between EPA and States, and among 
States, in capabilities and in legal and technical approaches 
toward achieving these goals. These differences -- whether based 
in provisions of law, policy decisions, or resource constraints -
can lead to situations where a responsible party cleanup or settle
ment agreement obtained by EPA or a State does not satisfy the 
requirements or needs of the other. 

Problems created in such situations are particularly acute 
when they arise in connection with NPL sites. First, EPA and the 
State each may be called on to explain or justify site results, 
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regardless of .which had the lead enforcement responsibility. 
Second, EPA potentially could be put in the position of denying a 
State request to delete from the NPL a State-lead site, or of seek
ing to delete an agency-lead site in the face of State· objections. 

Uniformity of EPA and State legal and technical approaches 
is not essential to prevent these situations, nor is uniformity 
practicable. CERCLA is u·nusual among Federal environmental laws 
in that it does not create a mechanism for authorizino State 
enforcement programs on the basis of certain minimum ieaal and 
resource requirements that States must meet. Accordingiy, there 
is no requirement that State legal provisions and technical pro
cedures be consistent with Federal standards, nor are there the 
usual me~hanisms for required State reporting and Federal over
sight. This means that EPA and the States must establish a 
cooperative relationship in order to prevent, or at least minimize, 
those instances where differences in capability or approach result 
in a responsible party cleanup or settlement which is not mutually 
acceptable. 

The purpose of this policy, therefore, is to seek to create 
an effective EP~/State relationship· by taking certain actions to 
increase cooperation and coordination, and by -est~blishing a 
mechanism for ongoing EPA/State efforts to address issues that 
may later arise. 

SPECIFIC .ISSUES IN THE CURRENT EPA/STATE RELATIONSHIP 

To establish the context for a discussion of the specific 
actions that EPA and the States can take to build an effective 
relationship, it is important first· to describe briefly the issues 
in the current relationship that have been identified through the 
survey of EPA personnel and the meetings with State representatives. 
These issues are divided among Coordination, State Enforcement 
Authorities and Procedures, and Resources. 

Coordination. The absence ·of a comprehensive pol~cy regard
ing EPA/State relations has left the Regional Off ices and States 
essentially in the position of determining for themselves the 
nature and extent of their relationship. As a result, the level 
of coordination and cooperation varies among the Regions, and 
even from State-to-State within the same Region. 

Further, limited guidance from EPA to the States on specific 
issues has contributed to the differences in policies and proce
dures that of ten exist among States and between States and EPA. 
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Problems ~r~ated by the lack of a-comprehensive EPA/State 
policy attd by limited issue-specific guidance have been compounded 
by the absence of systematic information sharing between EPA and 
the States on the status of enforcement actions. Combined with 
the lack of procedures for coordinating case management, EPA and 
States .therefore have had limited knowledge of the status of the 
other's activities. These factors have led to occasional delays 
and conflicts -in administrative enforcement and litigation, and to 
the discovery of problems -- if discovered at all -- often late in 
the enforcement process. 

State Enforcement Authorities and Procedures. Most States 
must rely either on broad State environmental or qeneral statutes, 
or on State hazardous waste legislation enacted prior to CERCLA. 
As a consequence, few States have the full range of authorities 
available to EPA. While this has not prevented State enforcement 
actions aga.inst responsible parties, it has meant that in some 
instances actions have been limited in scope or coercive potential. 
For example, few States have provisions anafogous either to 
Section 106 of the Act which provides for fines of up to $5,000 
per day against any responsible party who willfully violates or 
fails or refuses to comply with an administrative order issued 
under the section, or to Section 107 of CERCLA which enables EPA 
to seek treble damages from aDY responsible party who fails with
out sufficient cause to comply with a Section 106 administrative 
order. 

With regard to enforcement procedures, two particular issues 
have arisen. First, some States work informally with responsible 
parties, which can lead to arrangements that are difficult to 
enforce successfully. Second, State negotiations with responsible 
parties of ten are conducted without a time limit, and in some 
instances involve one round led by the administrative agency and 
a second round ~ed by the attorney general's office. In either 
instance, negotiations easily can become protractea.l/ In these 
circu~stances, it is often difficult to assess the effectiveness 
or the likelihood of success of State enforcement efforts or 
negotiations. This uncertainty makes it difficult for EPA to 
define, or to.plan for implementation of., its role at the site 
in a manner that is sensitive both to State concerns and to public 
concerns about achieving response objectives at the site. Further, 
this type of situation can create EPA/State conflicts if site or 
programmatic concerns cause EPA to conclude that effective enforce
ment action is required on an expedited or more certain schedule. 

1/ EPA's experience with negotiations without time limits resulted 
Tn the agency developing a policy which targets negotiations for 
completion within 60 to 120 days, unless more time is needed to 
resolve complex issues with responsible parties who in the agency's 
view are negotiating in good f9ith. 
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Resources. Funding for State hazardous waste enforcement 
programs, whether from appropriations or in some instances from 
f.ees and taxes, ranges _from negligible to substantial. The norm, 
however, is less than adequate. A survey conducted by.ASTSWMO in 
mid-1983 showed that anticipated FY 1984 increases in funding among 
the responding 47 States still would leave these States, in the 
aggregate, with staffing _levels some 40 percent· short of optimum. 
The survey did not categorize technical and administrative person
nel resources as either program- or enforcement-specific,. but this 
distinction is not significant, because enforcement activities 
depend extensively on technical resources, and the survey indicates 
overall conditions. 

Limited funding has had a particularly negative effect with 
respect to the availability of certain·necessary disciplines. The 
ASTSWMO survey indicates that the number of State-employed engi
neers (civil, sanitary, and environmental), chemists, geoloqists/ 
hydrologists, and soil scientists is less than half the number 
needed. No similar data exist with respect to legal resources 
available to State administrative agencies and attorney general 
offices, but discussions with State officials indicate that more 
resources are necessary, particularly with regard to para-legal 
personnel, investigators, and administrative support. 

Limitations in State funding also have be~n felt with regard 
to laboratory and analytical capabilities, training opportunities, 
and the ad~quacy o·f case preparation and documentation. 

The net effect of these resource limitations is to constrain 
the scope of State enforcement actiyities, particularly with 
respect to the number of actions that can be taken, but also in 
part with respect to the detail of field investigation and site 
analysis. 

ACTIONS TO BE TAKEN 

As is clear from the summary discussion of issues confronting 
EPA and the States in the current relationship, some issues cannot 
be resolyed through this statement of policy. For example, funding 
assistance for additional personnel resources needed by the States 
is beyond the current ability of EPA to provide, and any inade
quacies that may exist 'in State legal authorities is a matter for 
States to resolve on an individual basis. However, most of the 
issues can be resolved by EPA and the States through the actions 
described in the remaining sections of this document. 
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These actions are based not only on the general guiding 
principles stated earlier, but also on a specific operating con
sideration. EPA is responsible for listing sites on the National 
Priorities List and for deleting sites that have been cleaned up 
appropriately. This means that EPA has a responsibility to assure 
to the extent possible that·human and environmental risks at NPL 
sites are eliminated or at least reduced to acceptable levels. 
Sites cannot be deleted without such assurances. 

The actions to be taken, described in the remainder of this 
document, ~ddress: 

0 

0 

0 

0 

0 

0 

0 

0 

funding assistance to States, 

criteria for determining lead responsibility for enforce
ment sites, 

enforcement planning activities; 

extent of EPA and State involvement in the other's activi
ties where the other has the enforcement lead, 

development of EPA/State Enforcement Site Agreements to 
clearly delineate the EPA/State relationship at each 
enforcement site, 

mechanisms for sharing enforcement infonnation, 

State involvement in the development of EPA enforcement 
policies and guidance for NPL sites, and 

ongoing cooperation with States through ASTSWMO and NAAG 
to deal with issues that arise in the future. 

Funding to Assist State Enforcement Activitieg. It is clear 
from the ASTSWMO survey that States require a broad range of 
assistance to support needed qualitative and quantitative increases 
in State enforcement activity. Consequently, the issue of enforce
ment funding assistance from EPA was a major focus of an agency 
work group that was formed to consider ways in which the scope of 
multi-site cooperative·agreements might be expanded. ASTSWMO and 
NAAG were represented on the work group. 

The EPA Off ice of General Counsel (OGC) concluded that CERCLA 
authorizes the agency to fund remedial investigations and feasi
bility studies at State-lead enforcement sites. Accordingly, the 
work group developed guidance to incorporate these activities in 
multi-site and individual site cooperative agreements. This guid
ance will be issued as part of an addendum to the manual State 
Participation in the Superfund Remedial Program. Funding of RI/FSs 
at selected State-lead enforcement sites will begin in FY 1985. 
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Howeve~, .the Office of General Counsel also concluded that 
CERCLA does not authorize funding of other State enforcement costs. 
In its opinion dated July 20, 1984, OGC stated that "the Superfund 
eligibility of State enforcement costs is ·limited to those activi
ties authorized by section 104(b). Section 104(b) authority does 
not extend to litigation or other efforts to compel private party 
cleanups, or to monitoring or community relations activities asso
ciated with such cleanups~ Payment of these State enforcement
related costs will require more explicit statutory authority than 
exists in section 104." 

Site Classification. Current interim guidance for classify
ing sites as Fund- or enforcement-lead establishes criteria for 
making classification determinations. It does not, however, pro
vide specifically for State involvement in the process. While 
some Regions may consult with States in making classification 
decisions, there has been no consistent effort in this regard. 
The result is that there have been occasions where sites that have 
been classified as Fund~lead might properly have been classified 
ins.tead as an enfor·cement site, based on information and data 
available to the State, with the State assuming the lead responsi
bility. Accordingly, Regions should consult with States in classi
fying sites to ensure that fuller information is considered before 
decisions are made. The final site class if ica ti on guida.nce will 
incorporate appropriate.provisions. 

The Regions and States should jointly make determinations as 
to whether an enforcement site is to be EPA- or State-lead, or 
"shared-lead" where both the Region and the State will pursue site 
enforcement. A site should be classified as EPA-lead or State
lead where direct participation in enforcement actions on the part 
of the other is not anticipated or is expected to be minimal. A 
site should be classified as shared-lead where the Region and State 
determine that joint enforcement action can best achieve effective 
site cleanup. Regardless of a site's classification, the Regions 
and States should adhere to the provisions described later in this 
document regarding consultation and cooperation in the course.of 
enforcement activities. 

In determining lead responsibility for enforcement sites, the 
Regions and States should apply the following considerations: 

(1) past site history, i.e., whether there has been EPA or 
State enforcement activity at the site: 

(2) the effectiveness of enforcement actions to date: · 

(3) the strength of legal evidence to support EPA or State 
action: 
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(4) the severity of problems at the site; 

(5) the national significance of legal or technical issues 
presented by the site; and 

(6) the availability of EPA and State legal authorities and 
personnel and funding resources adequate to enable 
effective action. 

A site initially classified as State-lead on the basis of the 
above considerations will be classified finally as State-lead if 
the State assures that it will: 

( 1) prepare, or have the responsible party prepare, an RI/FS 
(or equivalent as agreed by the Region and the State),2/ 
and provide fo~ public comment, in accordance with EPA
guidance; 

(2) conduct negotiations with responsible parties formally 
(e.g., culminating in the issuance of an enforceable 
order, decree, or· equivalent) and, to the extent practic
able, within agreed time lim~ts; 

(3) provide for public comment on.settlements, voluntary and 
negotiated cleanups, and consent orders and decrees in 
accordance with EPA guidance; 

( 4) pursue and ensure implementation of a remedy that is at 
least as protective of public heal~h, welfare and the 
environment as a cost-effective remedy as that term is 
defined in the National Contingency Plan; and 

(5) keep EPA informed of its activities, including consulting 
with the Regional Office when-issues arise that do not 
have clear-:cut solutions. 

These assurances should be incorporated in the EPA/State. 
Enforcement Site Agreement (described later in this document). 

2/ In accordance with agency guidance issued on March 27, 1984, 
regarding procedures for deleting sites from the NPL, documenta
tion to support deleting a State-lead enforcement site "should 
include the State feasibility study (if one has been prepared), 
••• or a copy of an EPA or State study, or an EPA or State review 
of a responsible party study or documents, used by the Region to 
determine that ••• no further. cleanup is appropriate.• To the 
extent that a State or responsible party conducts an RI/FS in 
accordance with agency guidance, the deletion process for State
lead enforcement sites will be simplified. 
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Where a £tate is unable to provide the above assurances in 
connection with a site that initially has been classified as. 
State-lead, the site cannot finally be designated as State-lead. 
In such instances, consideration should be given to classifying 
the site as shared-lead so that State enforcement interests can 
be directly represented in site actions. 

Finally, all current EPA- and State-lead enforcement site 
designations should be reviewed by the Regions and States in 
light of these criteria and modified as ne~essary. 

Plannina. In accordance with recent agency guidance, site 
management plans are to be developed for all sites on the National 
Priorities List. As indicated in the guidance, site management 
plans are intended principally to be dynamic planning tools for 
allocating resources and estimating the timing of technical and 
legal actions. For EPA-lead enforcement sites, the Region should 
develop the pl~n in consultation with both the State administr~tive 
agency and the State attorney general's office.3/ Such consultation 
is necessary to ensure early that interested State officials are 
aware of the general scheme and timing of EPA's intended actions. 
For State-lead enforcement sites, the State should develop the 
plan in consultation with the Region, and obtain the concurrence 
of the State attorney general's office before the plan is adopted. 
Site management plans for shared-lead sites should be developed 
jointly. 

Extent of EPA Involvement in State-lead Enforcement 
Actions. There are two aspects to EPA involvement in ·state-lead 
actions~ The first concerns the type of assistan~e and support 
that the Region agrees to provide.· The second concerns actions 
that the Region subsequently determines to be necessary in the 
course of State enforcement activity. 

Among the types of assistance and support that Regions can 
provide are review of techni~al and legal documents, making con
tractor assistance available, providing direct technical assistance 
through Regional_ personnel, and providing expert witness testimony 
through EPA or contractor personnel. Regions should plan to 
review technical and legal documents associated with State-lead 
enforcement sites: other assistance and support should be provided 
to the extent that resources allow. Appropriate provisions should 
be incorporated in the EPA/State Enforcement.Site Agreement. 

3/ In some States, the attorneys who prosecute enforcement actions 
are assigned directly to the program offices. In this situation, 
involvement of the attorney general's office may be unnecessary. 
Therefore, statements made at various places in this document 
referring to consultation with or concurrence of the attorney 
general's office should·be read in this context. 
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Where a State does not want EPA assistance in its site acti
vities, particularly with regard to review of technical and legal 
4ocuments, the Region should advise the State that it must accept 
the risk that cleanup may later prove to be inappropriate. In 
such an instance, the site could not be removed from the NPL, and 
subsequent EPA enforcement action might be necessary. 

\ 

Regions should continually monitor State-lead enforcement 
activities. Where the Region determines that the terms of the EPA/ 
State Enforcement Site Agreement are not being followed or that the 
State is not making effective or timely progress, the Region should 
consider involving the agency in site activities to a greater degree 
than previously agreed. Potential actions include taking enforcement 
action in lieu of State action, and assuming lead responsibility 
for the site. 

Determinations regarding whether greater EPA involvement is 
necessary, and the nature of response, will be made jointly by the 
Region and the Off ice of Waste Programs Enforcement in accordance 
with the following considerations: 

(1) the State's willingness and ability to correct the 
problem; 

(2) the availability of EPA resources; 

(3) the likely efficacy of £PA action; and 

(4) the significance of agency inaction. 

Where Federal enforcement action is contemplated, the decision 
to pursue such action will be made also in conjunction with the 
Office of Enforcement and Compliance Monitorinq - Waste. 

Extent of State Involvement in EPA-lead Enforcement 
Actions. State interest in the conduct and outcome of EPA enforce
ment actions must be recognized, and State experience and exp~rtise 
accommodated in EPA's site activities to the extent possible. 
While mechanisms are created in various sections of this policy for 
coordinating the planning and execution of enforcement actions, and 
for keeping States informed of the status of EPA actions, specific 
provision also needs to be made to consider State interests, exper
ience, and expertise in the course of EPA enforcement activities. 

Accordingly, Regions should consult and, wherever practicable, 
seek agreement with the States in the design and conclusions of 
RI/FSs~ in the identification of the recommended remedy to be 
pursued with responsible parties, and in the determination of the 
final remedy. There may be occasions where time or litigative 
constraints preclude efforts to consult or seek agreement with a 
State. In such cases, the Region should proceed with its actions, 
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but also should inform the State of the circumstances as soon as 
possible·. Situations also may arise where a State is unable to 
agree with a particular action. In these instances, to the extent 
"that time and other considerations permit, the Region should seek 
to resolve the issues which prevent State agreement. However, 
absence of State agreement initially, or inability subsequently 
t~ resolve ~ny outstanding issues, is not a bar to necessary and 
timely action by the Region or to determination by EPA of appro
priate action to be taken. EPA recognizes that a State may seek 
additional remedy through its own authorities if the State dis
agrees with an EPA action. 

EPA/State Enforcement Site Agreements. Once lead responsi
bility for an enforcement site has been finally determined, a 
site management plan has been prepared, and the extent of antici
pated EPA and State involvement in the site determined, the Region 
and State should develop an EPA/State Enforcement Site Agreement. 
The Agreement will delineate the roies and responsibilities of 
EPA and the State, lead officials· or contacts, mechanisms for 
coordination and communication, and any other arrangements or 
understandings, including the applicability of State standards.4/ 

The purpose of the Agreement is to ensure that the extent of 
the EPA/State relationship at each site is fully thought out and 
documented to prevent later misapprehensions or misunderstandings. 
(Detailed guidance f-0r preparing the Agreements will be developed 
fn consultation wi.th ASTSWMO and NAAG and issued separately. In 
developing the guidance; consideration will be qiven to makinq pro
vision for multiple sites to be incorporated in a single Agreement.) 

Sharing Enforcement Information. As stated previously in 
this policy, the absence of a system for sharing enforcement status 
information often has left EPA and the States with little knowledge 
of the actions of the other. 

Development of site management plans can be an effective 
starting point. Since a site management plan is to be prepared 
through consultation between the Region and the State, and since 
it must be updated periodically, a mechanism has been created for 
beginning and continuing site-specific discussion and information 
sharing. This applies equally to EPA-lead and State-lead enforce
ment sites. 

!/ EPA will endeavor to incorporate State standards in the selected 
remedy where the State standards ~re consistent with a cost-effective 
remedy as defined in the NCP. Accordinqly, Regions and States should 
explore the applicability of State standards and incorporate the out
come in the Site Agreement. Where the Region and State are unable 
to aaree, the State may choose to pursue independent action under 
its own authorities. 
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In addition to EPA contacts with States to keep site manage
ment plans current, the Region and State officials, including 
representatives of the State's attorney general, should meet 
periodically to review the status of EPA and State actions. The 
review should concentrate on NPL sites, including the status of 
enforcement and responsible party RI/FS activities, but potential 
NPL sites may be addressed as well. Frequency of these meetings 
is a matter for Regional and State discretion, but should be no 
less often than twice a year. Further, the Regions should contact 
appropriate State agencies regularly to advise them of impending 
actions and keep them abreast of developments, and States similarly 
should inform the Region of impending· actions and developments in 
State enforcement activities. Arrangements regarding ·these contacts 
and meetings should be incorporated in EPA/State Enforcement Site 
Agreements. 

Finally, agency guidance in two areas creates additional 
mechanisms to keep States informed of EPA's enforcement activities 
and to allow State comment. The peneing community relations gui
dance provides for a public comment period both on administrative 
orders on consent and on remedial investigations and feasibility 
studies, including those prepared by EPA or responsible parties 
for Federal enforcement-lead sites. (Both provisions are among 
chan9es to be proposed in the National Contingency Plan~) Further, 
guidance implementing agency rules regarding intergovernmental 
review of c~rt~in agency actions provides up to 60 days for States 
to comment on the agency's intent to initiate RI/FS activities. 
While responsible party RI/FS activities are not. includeq in .the 
intergovernmental review process because they do not constitute 
Federal actions, they nonetheless will be subject to State review 
in accordance with the impending community relations guidance. 

In implementing the c·ommuni ty relations review procedures, 
the Region should assure effective opportunity for State comment 
on consent orders arid decrees (the latter subject to public comment 
by Department of Justice regulations), and agency and responsible 
party RI/FSs, by providing copies of· the documents directly to 
interested State administrative agencies and to the State attorney 
general's office. These activities, however, should not be re
ga.rded as a substitute for the extensive consultation and coordi
nation with States desc~ibed earlier in this policy. State 
interests are to be considered, and accommodated to the extent 
practicable, prior to public comment periods for agency actions. 

Development of Policies and Guidance. The agency is pro
ceeding to develop enforcement policies and guidance on a broad 
range of NPL site issues, and will continue to do so for some 
time into the future. The value of increased State involvement 
is clear, as is the need for timely distribution of policy and 
guidance documents to the States. 
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Wherever practicable, EPA will provide opportunity to comment 
on draft NPL site enforcement·policies and guidance documents that 
are of interest to States. The opportunity will be made available 
either to all States through the Regions when time permits or, when 
time constraints are particularly acute, to representative States 
through the Association of State and Territorial Solid Waste 
Management Officials and the National Association of Attorneys 
General. Further, for those issues which will require substantial 
effort to study and resolve, EPA will seek to increase State parti
cipation through early consultation and, where appropriate, by 
including State representatives on any study or work groups that 
may be formed. 

Once policy and guidance documents have been made final, the 
Regions should, upon receipt, provide copies to State administra
tive agencies and attorney general off ices, and make arrangements 
for br~ef ing State officials where appropriate. 

EPA has an interest also in State hazardous waste enforcement 
policies and guidance, and encourages States to consult with the 
Regional Off ices in their development and to provide to the Regions 
copies of final documents. 

FUTURE EFFORTS 

EPA intends to continue to work directly with States, and 
through the Association of State and Territorial Solid Waste 
Management Officials and the National Association of Attorneys 
General, to allow frequent and regular meetings of State represen-_ 
tatives and agency officials. Through these arrangements, EPA 
and the States will be able to continue the dialogue~ begun in 
the course of developing this policy document, to find solutions 
to issues that arise in the course of CERCLA and related State 
enforcement programs. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, O.C. 20460 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

OCT 12 I~ 
o~~,c.~:' 

S01..IO WASTE ANO EMER:::E·,,: · s:.:~-. ·-· 

Procedures for Issuing No~·ce Letters 

Gene A. Lucero, Director A. ir~D 
Off ice of Waste Programs nforcement 

Directors, Waste Management Divisions 
Regions I-X 

Directors, Environmental Services Divisions 
Regions I-X 

Regional Counsels, Regions I-X 

This memorandum provides guidance on preparing and 
issuing notice letters. It reflects the Agency's policy on 
allowing potentially responsible parties to conduct remedial 
investigations and feasibility studies (RI/FS) and addresses 
Regional concerns regarding notice letters. The guidance 
c·onsists of two major parts: a discussion of site sp.ecific 
considerations in drafting notice letters and a generic 
sample notice letter with explanatory discussion. The quidance 
is intended to assist the Regions in developing technically 
accurate notice letters that best effectuate the purpose of 
notification under the Comprehensive Environmental Response, 
Compensation, and Liability Act. 

RACK GROUND 

Section 104(a)(l) of the Comprehensive Environmental 
Response, Compensation and Liability Act of 1980 (CERCLA) 
authorizes the President to s~e~d CERCLA Trust funds to 
clean up hazardous waste sites unless the President determines 
that proper cleanup will be undertaken by the responsible 
parties. 
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A first step in determining whether a potentially 
responsible party (PRP) is willing and financially capable 
of undertaking a proper response is the issuance of notice 
letters to identified PRPs. The letters inform PRPs of 
their potential liabil~.ty for cleanup and, under certain 
conditions, provide them with an opportunity to undertake 
necessary action after negotiation with the Agency. This 
approach conforms with the Agency's policy to secure cleanup 
by responsible parties, in lieu ~f Superfund use, whenever 
such cleanup can be accomplished in a timely and effective 
manner. 

While the Agency believes that notice letters are not 
required by CERCLA and are not a precondition to cost 
recovery, notice and the receipt of notice may help to 
minimize· the possibility of a PRP raising insufficient 
notification as an issue in subsequent litigation. 

The Off ice of Waste Programs Enforcement (OWPE) in the 
Office of Solid Waste and Emergency Response (OSWER), in 
consultation with the Off ice of Enforcement and Compliance 
Monitoring - Waste {OECM-Waste), was initially given the 
responsibility for drafting, reviewing, and issuina notice 
letters to potentially responsible parties. The authority 
to issue information requests under CERCLA was formally 
delegated to the Regional Administrators on April 16, 1984 
as part of an· overall CERCLA delegation of authority. Notice 
letter issuance was not formally addressed as part of this 
delegation. This memorandum specifically clarifies the 
authority to issue notice letters as lying with the Regional 
Administrators. Each Regional Administrator may further 
delegate the authority for issuance of notice letters to the 
appropriate Regional Division Director. 

In May 1983, the Off ice of Waste Programs Enforcement 
issued draft notice letter guidance to the Reqions that 
outlined procedures for issuing notice letters to PRPs 
concurrent with the conduct of a Fund-financed RI/FS. The 
guidance also indicated that PRPs would be notified that an 
Agency-financed RI/FS had begun or will soon begin and that 
the PRPs may take over the RI/FS if they are unequivocally 
willing to undertake the RI/FS and will commit to the 
implementation of the remedy approved by EPA based on 
the results of the RI/FS. 
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Since this draft guidance was issued, the Agency_ has 
established a new RI/FS policy. Under the new policy, the 
Agency will now give PRPs the opportunity to participate in 
the RI/FS process or conduct the RI/FS copsistent with Agency 
procedures and guidance. This policy was developed to allow 
the Agency to target its enforcement priorities, reduce the 
possibility of unsuccessful or protracted negotiations with 
PRPs, and enhance the quality of a pr~vate-par:y RI/FS. 

OSWER and OECM-Waste have issued a memorandum to the 
Regional Air and Waste Management Division Directors and 
Regional Counsels outlining the circumstance& in which PRPs 
may conduct the RI/FS and procedures for notifying PRPs in 
such cases (see, •participation of Potentially Responsible 
Parties in the Development of Remedial Investigations and 
Feasibility Studies under CERCLA,• Lee Thomas, Courtney 
Price, March 20, 1984). This revised RI/FS policy requires 
the issuance of two sets of notice letters ·to PRPs: one for 
the RI/FS and the other at or near the completion of the 
RI/FS for the site remedy. Timing of notice letters is 
discussed in detail later in this guidance. 

POTENTIALLY RESPONSIBLE PARTY DETERMINATION 

The type of factual evidence needed to establish that .a 
party is responsible for the problems at a·oarticular site is 
discussed in a previously issued guidance document entitled, 
•procedures for Identifying Responsible Parties at Uncontrolled 
Hazardous Waste Sites - Superfund", Prepared by the Office of 
Legal and Enforcement Counsel (February 1982)~ 

The amount of such evidence depends on the circumstances 
of each.case and should be determined by the Regional program 
office in consultation with the R~gional Counsel. In the 
early stages of case development, any individual or company 
even remotely associated with a particular site may be sent 
initial information request letters. The responses to these 
letters may then provide additional evidence linking certain 
parties more closely ~o the site. 

Ultimately, any party receiving a notice letter would be 
considered a potentially responsible party. The issuance 
of a notice letter, therefore, should be considered carefully 
because it not only designates the recipient as a PRP but 
opens the possibility of the·PRP's name being released in 
response to a Freedom of Information Act (POIA) request. 
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PURPOSE OF THE GUIDANCE 

'Initial .notice letters issued by EPA were based on a 
variety of models and were general enough to be applicable 
to most potentially responsible parties simply by means of 
inserting the name of the addressee. While adequate for 
notification purposes, .the content of those letters was 
not tailored to reflect the circumstances present at each 
site or the status of each PRP. Previous notice letters 
were perceived, therefore, to have two limitations: they 
did not adequately encourage a negotiated cleanup by the 
PRP nor did they provide PRPs with an adequate level of 
information on the Agency's planned or actual response 
actions at the site. 

This guidance is designed to assist Regional program 
personnel in preparing sound and technically accurate notice 
letters, in accordance with the Agency RI/FS policy, 
that will encourage cleanup by potentially responsible parties. 
Headquarters Program and Enforcement Counsel personnel will 
not be involved in drafting or sending notice letters. 
Nonetheless, copies of all CERCLA notice letters issued 
(whether for RI/FS, removal actions, or remedial actions) 
must be forwarded to OWPE: addressed to the Directori at the 
same time they are sent to the potentially responsible parties. 
Vital information on all notice le~ters sent will be recorded 
and tracked by the Superfund Enforcement Tracking. System. 

PURPOSE OF THE NOTICE LETTER 

Notice letters will inform the potentially responsible 
parties that Fund-financed actions are planned and/or have 
been completed. Notice letters will provide PRPs with the 
opportunity to undertake future actions, and will inform 
PRPs of both their potential obligation under Section 106 
of CERCLA to implement any needed relief actions determined 
by EPA and their potential liablility under Section 107 of 
CERCLA for the cost of Fund-financed actions if they do not 
respond or fail to respond properly. PRPs will also be 
informed of their opportunity to discuss with Agency personnel 
the response measures_ to be performed. 

Notice letters should generally include information 
requests. Under Section 3007(a) of the Resource Conservation 
and Recovery Act (RCRA), the Administrator has the authority 
to require any person who generates, stores, treats, transports, 
disposes of, or otherwise handles or has handled hazardous . 
waste to provide certain information on the identity, volume, 
transporter, and time o.f the activity regarding the hazardous 
wastes at the site in question. Section 104(e) of CERCLA 
provides similar authority for all hazardous substances. The 
facts gleaned from the information sent in response to such 
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a request will assist the Regional Off ice in identifying 
additional responsible parties as well as in preparing for 
litigation or negotiating a voluntary cleanup. If this 
information has already been obtained thro~gh a previous 
information request letter, an information request in the 
notice letter may· not be necessary. 

The Department of Justice has asked that future RCRA anc 
CERCLA referrals from the Agency contain information regardinc 
the insurance coverage of PRPs. To that end, all information 
requests under RCRA §3007 and CERCLA Sl04 should include a 
request for information regarding the existence of insurance 
coverage for damages resulting from releases of hazardous 
substances and for copies of all such insurance policies, 
both currently in effect and in effect during the period of 
activity in question. This will enable the Department of 
Justice to evaluate the extent of coverage in hazardous 
waste cases and, where appropriate, to notify insurance 
carriers directly of potential liability under CERCLA for 
the costs of cleanup. 

This guidance contains a generic sample notice letter 
with explanatory d·iscussion. Since each site and each PR? 
will present different circumstances, this g~neric sampl~ 
notice letter is· designed to be fle~ible and can be e•sily 
modified.. Eac.h site and PRP may dictate a different mix 
of information in the letter actually sent to the PRP. 
Various site specific and PRP specific considerations, which 
are discussed below, along with the explanation accompanying 
the generic sample notice letter will assist the Regions in 
drafting notice letters which best effectuate the purposes 
described above. 

CONSIDERATIONS IN DRAFTING NOTICE LETTERS 

Numerous site specific and PRP specific considerations 
will affect the actual language of the notice letter. The 
following factors should, therefore, be kept in mind when 
drafting case specific letters: 

• 

• 

.. 
• 

• 

The type of action contemplated (RI/FS, removal or 
remedial) 

The tone desired 

The timing of the notice letter 

Litigation involving the site 

The type of release (actual, t. 1reatened, or both) 

The response desired 
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• Agency resources needed for follow-up to notice letter 

• Possible release of identities of responsible parties 

• The number ·of PRPs to whom notice letters must be sent 

Some of these factors·may be more important than others, and 
in a given situation, several may in fact not even be 
applicable. Each factor, however, should be assessed in 
light of the specifics of the case so that the best possible 
notice letter will result. 

1) Type of Action 

The type of action the Agency contemplates (immediate 
removal, initial remedial measure (IRM), RI/FS, or remedial 
action) will also affect the content of the notice letter. 
In immediate removal situations, efforts to obtain private 
party response may often begin with an oral notice from the 
on-scene-coordinator, followed by a written notice letter 
confirming the verbal request for response and notification. 
In some emergency situations wher~ a CERCLA Administrative 
Order is issued to responsible parties, no notice letter is 
sent per se. The Order is sent under a cover letter which 
serves to notify the responsible parties of their liability 
for cleanup costs. 

IRMs are somewhat less urgent, thereby generally 
eliminating the special need for oral notice prior to written 
notice. Notice letters will be issued. followed by Agency 
negotiations with the PRPs, aimed at securing private party 
cleanup within an established period of time. 

For sites where an RI/FS is planned, PRPs will be notified 
of the opportunity to perform or participate in the RI/FS. 
The Agency will make available a list of sites scheduled for 
RI/FS development. This list will be published at ieast 
annually, on a fiscal year basis, and may be updated quarterly 
during the course of the year. Accompanying the list will 
be a statement that PRPs can contact Agency personnel to 
discuss their conduct of, or participation in, the RI/FS. 
The Agency will then send notice letters to PRPs for sites 
listed on the Superfund Comprehensive Accomplishments Plan. 
The notice letters will inform the potentially responsible 
parties that Fund-financed RI/FS actions are planned: that 
the results of the studies will be used to select a remedy 
for the site: that PRPs can meet with Agency personnel to 
discuss their participation in or conduct of the RI/FS: that 
PRPs may be liable for the costs of the.RI/FS performed by 
the government; and that PRPs will have an opportu~ity to 
meet with Agency personnel to discuss design and implementation 
of the remedy ~fter completion of the RI/FS. 
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Upon completion of an RI/FS at a site, the Agency will 
send notice letters to PRPs which should invite each PRP to 
prepare comments on the draft RI/FS, offer the PRP the 
opportunity to undertake the design and construction of the 
remedy selected by the Agency, and indicate deadlines for 
negotiations with the Agency. All notice letters, whether 
for removal, RI/FS, or remedial actions, should inform the 
PRP of both his/her potential obligation under Section 106 
of CERCLA to implement any needed relief actions determined 
by EPA and potential liability under Section 107 of CERCLA 
for any Fund-financed activities performed at the site and 
describe the next response action which is expected to occur. 

2) Tone 

The tone a notice letter projects will indicate the 
Agency's position as clearly as any specific language the 
letter contains. The desired tone will be achieved by language 
that clearly outlines the PRP's potential statutory liability 
and yet is encouraging regarding prospective negotiations. 
The letter should encourage cooperative discussion between 
the PRP and the Agency. Ultimately, however, program personnel 
in consultation with the Regional Counsel must exercise 
their own discretion in setting the tone and emphasis that 
best effectuates the purposes of the ·notice letter. 

The letter sho~ld not indicate that the Agency has made 
a final determination of ltability. Such determinations are 
made only if and when the Agency pursues an enforcement 
action against a responsible party. 

3) Timing of Notice Letter 

In general, notice letters should be issued as soon as 
possible after completion of the responsible party search 
and prior to any Federally-financed response actions. The 
notice letter may be an initial contact, or a followup to 
an oral notice. If it is EPA's initial contact with the PRP, 
a more detailed explanation ~f CERCLA and its ramifications 
for the PRP would be appropriate. 

In the case of immediate.removal actions, written 
notification may not be feasible, and only oral notification 
may be possible. A notice letter should immediately be sent 
confirming.the oral notice, reiterating the pertinent facts 
and any agreements that were reached, and expanding on the 
party's responsibilities under CERCLA. This type of notice 
letter would necessarily be structured somewhat differently 
than an "initial contact• notice letter. In addition, the 
PRP's response to an oral notification will affect the cont~nt 
of the notice letter. Other oral or written communication 
with the PRP, where appropriate, should be recognized in the 
notice letter as well. 
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For RI/FS actions, notice letters will be issue-d only 
after a site appear.s on the Superfund Comprehensive 
Accomplishments Plan (SCAP) and should normally be.issued no 
later than sixty days before the scheduled date for obligation 
of funds for the RI/FS. Timing of the notice letter should 
take into account the number of PRPs and the complexity of 
the ·data associating PRPs with the site. ~uff icient time · 
should be allowed to enable the Regional Off ice to collect 
and analyze data rece·i ved from PRPs in response to any 
information request that may be contained in the notice 
letter. In addition, PRPs should have sufficient time to 
organize into a steering committee to speak on behalf of as 
many PRPs as possible when discussions on the RI/FS begin. 
Timely completion of these activities will help avoid 
unnecessary delays in meeting Fund-financed RI/FS commitments 
set forth in the SCAP. 

Once resources for an Agency-financed RI/FS have been 
obligated, the PRP will not be allowed to take over development 
of the RI/FS. Further, in the event a PRP is discovered 
after the Fund-financed RI/FS has been initiated or completed 
(e.g., due to newly discovered evidence), a notice letter 
should still be sent as -soon as is practical. The letter 
should contain language urging the PRP to undertake the 
design and construction of a r.emedy following completion of 
the RI/FS and inform the PRP of his/her potential liability 
for activities already performed at the site as well as any 
futu·re activities •. The letter may- take the form of a 
combination no·tice letter/demand letter. 

Under certain circumstances, up to three notice letters 
may be appropriate. An initial notice letter could be sent 
prior to a Fund-financed immediate removal or IRM. A second 
notice letter will be sent when the Agency plans to undertake 
an RI/FS. A third notice letter will be issued wh~n the 
Agency has completed or is nearing completion of the RI/FS 
and approximately thirty days in advance of the public comment 
period on the RI/FS. More than thirty days may be appropriate 
if there exist a large number of PRPs at a site. 

4) Litigation Involving the Site 

If potentially responsible parties are involved in RCRA, 
CERCLA, or other Federal litigation at the site, the Department 
of Justice (DOJ) must be informed of any notice letters which 
the Agency is planning to send. Notice letters in these 
situations will be issued by the Regional program office 
only after consultation with DOJ and Regional Counsel. In 
these situations, copies of notice letters issued and 
responses received must be forwarded to DOJ and to the 
Off ice of Enforcement and Compliance Monitoring - Waste 
(OECM-Waste) in addition to OWPE. 
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5) Type of Hazardous Substance Release 

Discussion of the type of release or threatened release 
may involve terminology unfamiliar to the PRP. The notice 
letter should, however, at l!east identify whether the episode 
involves a release or a threatened release of hazardous 
substances and, if the information is available and supportable, 
the substances involved.· Regional program personnel have 
wide latitude when drafting the notice letter to decide the 
appropriate depth of technical discussion. 

6) Type of Response Desired 

Notice letters should be issued in accordance with a 
plan developed by the case management team. This should 
allow Regional personnel to be adequately prepared for 
immediate questions and requests for documents that may 
arise as a result of the letters, as well as any negotiations 
that may subsequently occur. In most circumstances, the · 
notice letter should specifically request a written response 
from the PRP. 

In some cases, such as where a great number of PRPs 
exist, a somewhat different response may be reauested from 
those PRPs wh~ch EPA believes contributed most signif ic•ntly 
tot~ hazardous· substances at the s~te. For example: the. 
case ~anagement team may select a •tier" of PRPs. The notice 
letter sent to this tier of PRPs may include an invitation 
to initiate negotiations with EPA, while the notice letter 
sent to the remaining PRPs may only request a written 
response. 

In limited cases, such as where a great number of PRPs 
are to respond within a short period of time (i.e., 24 - 48 
hours), Agency personnel may be inundated with a number and 
variety of responses. Requesting initial oral responses 
(directed to a specified telephone number where specific 
questions will be asked), with written responses or 
informational meetings with a select group or all PRPs to 
follow, may be appropriate. Under all circumstances, contact 
with the Agency in any form should be encouraged. 
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7) Resources Needed for Follow-Through Activity 

In issuing notice letters it is important to consider 
carefully the resources necessary to follow through with the 
next phase of activity. In particular, the Region issuing 
the notice letter should be prepared to make timely and 
appropriate responses to questions from PRPs and to conduct 
negotiations. It may be helpful to assemble: a fact sheet, 
a list or package of references regarding the site, and/or 
applicable guidance describing what the Agency considers to 
be necessary prerequisites to PRP performance of any removal, 
RI/FS, or remedial action. This may not always be possible 
during the early phases of site management planning due to 
the lack of detailed information both on the site and on 
remedial alternatives. The notice letters should, therefore, 
only be issued after discussion with Regional Counsel regarning 
meeting times and the enforcement strategy for the site. 

8) Release of Identities of Potentially Responsible 
Parties to Facilitate Superfund Negotiations 

The names and addresses of potentially responsible 
parties should be released prior to Superfund negotiations 
to encourage the PRPs to organize among themselves in order 
to reach a settlement with EPA and in accordance with the 
following guidelines: 

- The release of the names of potentially responsible 
parties prior to negotiations should occur routinely 
to all potentially responsible parties receiving notice 
letters and a list of PRP names and addresses should 
be attached to the notice letter. This information 
will encourage prenegotiation organization among PRPs 
and may facilitate meeting negotiation deadlines. 

- A cover letter attaching the list of PRP names and 
addresses should include the following disclaimer: 

This list represents EPA's preliminary findings on 
the identities of potentially responsible parties. 
Inclusion on this list does not constitute a final 
determination concerning the liability of any 
party for the hazard or contamination at the site 
in question. 

- PRP names may also be released in response to Freedom 
of Information Act (FOIA) requests. Relevant guidance 
is included in the January 26, 1984 memorandum from 
Gene A. Lucero and Kirk F. Sniff,· titled: •Releasing 
Identities of Potentially Responsible Parties in 
Response to FOIA Requests". 
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9) The Number of Parties to Whom Notice Letters Must be Sent 

Notice letters should be. sent to every PRP at a site. 
The Regions may, as a matter of program discretion, issue. 
notice letters which request a different response from various 
PRPs, as described previously in this guidance. The immediacy 
of the hazard at t!e site may limit the number of PRPs that 
will initially receive notice letters. This approach will 
facilitate negotiations with potentially responsible parties 
so that response actions can begin promptly. The Reqions 
should later issue notice letters to the remaining PRPs, 
after the immediate hazard at a site has been abated. 

CONS.IDERATIONS ON THE USE OF THE GENERIC SAMPLE NOTICE LETTER 

The generic sample notice letter which follows this 
discussion (page 13) is a combined notice letter/information 
request letter and is an example only. The generic letter 
should be modified according to the considerations outlined 
above and should reflect the specific circumstances of the 
case. While several or possibly even hundreds of letters 
per site may necessarily be somewhat similar, each letter 
should, whenever possible, be considered individually and 
tailored to include PRP specific and site soecif ic factors. 

FORMAT OF GENERIC SAMPLE ·NOTI~E LETTER 

The generic sample notice letter and following analysis 
are for a site in which the Agency is planning an RI/FS. 
Notice letters for immediate removals, IRMs, and design 
and implementation of site remedies may also be drafted by 
modifyinq this gen~ric sample notice letter • 

. For identification purposes, the sample letter is divided 
into twenty paragraphs, labeled Paraqraph A throuqh Paragranh T. 
Different language alternatives are offered within the text 
of the generic sample notice letter. A two bracket system 
(outer and inner brackets) has been used. An outer set of 
brackets will contain ~nstructions (in capital letters). 
The language alternatives will be contained in inner brackets. 
For example: 

The [CHOOSE ONE: 

1. [release] 

2. [threat of release]] ••• 
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For consistency, if the bracketed· material only contains 
instructions and no alternatives both inner and outer brackets 
will be used. For example: 

The [[name of site]] site ••• 

A paragraph by paragraph analysis accompanies the generic 
sample notice letter to help in tailoring the generic letter 
to the circumstances of a particular site. 

USE OF THIS GUIDANCE 

The policy and procedures set forth here, and internal 
off ice procedures adopted in conjunction with this document, 
are intended for the guidance of staff personnel, attorneys, 
and other employees·of the U.S. Environmental Protection 
Agency. They do not constitute rulemaking by the Agency, 
and may not be relied upon to create a right or benefit, 
substantive or procedural, enforceable at law or in eatiity, 
by any person. The Agency may take any action at variance 
with the policies or procedures conta~ned in this memorandum 
or which are not in compliance with internal office procedures 
that may be adopted pursuant to those materials. 
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GENERIC SAMPLE NOTICE LETTER FOR THE CONDUCT OF AN RI/FS * 

Paragraph A 

Certified Mail: 
Return Receipt Requested 

Paragraph B 

Name of PRP 
Mailing Address of PRP 

Paragraph C 

R~: Name of Site 
Address of location of site 

Paragraph D 

Dear ["[name of PRP if individual is known, "Sir or Madame" 
if otherwise]]: 

Paragraph E 

The United States Environmental Protection Agency 
\EPA) is c6nsidering spendi~g public funds to investigate 
and take corrective action for the control of [CHOOSE ONE 
OR BOTH, AS APPROPRIATE: 

1. [releases] 
2. [threatened re leases] J 

of hazardous substances at the above referenced site. 
Unless EPA determines that a responsible party will properly 
perform such actions, EPA intends to do so pursuant to 
Section 104 of the Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980, 42 u.s.c. 9601 
~ seq ( CERCLA) • 

Under Sections 106(a) and 107(a) of CERCLA and other laws, 
responsible parties may be obligated to implement any needed 
relief actions determined by EPA and may also be liable for 
all costs incurred by the government in responding to any 
release or threatened release at the site. such costs can 
include, but are not be limited to, expenditures for 
investigation, planning, cleanup of the site and enforcement. 
By this letter EPA notifies you of your potential liability 
with regard to this matter and encourages you to voluntarily 
undertake cluarup activit~es which will be overseen by EPA. 

• Note that a specific explanation regarding each paragraph 
begins on page 20. 
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Paragraph F 

Responsible parties under CERCLA include current and 
past owners and operators, as well as persons who generated 
the hazardous substances or were involved in the trarisport, 
treatment, or disposal of them. Based on [[identify here 
any evidence obtained by EPA that documents the PRP's 
connection with the site such as site records, manifests, 
state records, corporate records, etc.]], EPA has information 
indicating that you may be a responsible party. More 
specifically, the Agency has reason to believe that [CHOOSE 
THE APPROPRIATE BRACKET: 

1. [you] 
2. [your company] 
3. [name the company]] 

(CHOOSE THE APPROPRIATE BRACKETE-0 CLAUSE: 

1. [were the owner/operator of the facility] 
2. [were a former owner/operator of the facility 

at the time of disposal of hazardous 
sustances at the facility] 

3. [did, by contract, agreement, or otherwise; 
arrange for the disposal, treatment, or 
transportation for disposal or treatment 
of hazardous substances at the facility] 

4. [accepted hazardous substances for tra._nsport 
to disposal or tr~atment facilities selected 
by you] 1 

during the period [[specify dates that the PRP engaged in 
the activity]]. 

Paragraph G 

. EPA has determined that [CHOOSE APPROPRIATE BRACKETED 
CLAUSE: 

1. [a release of hazardous substances (as defined 
by section 101(14) of CERCLA) has occurred 
at] 

2. [there is a substantial threat of release of 
hazardous substances (as defined by section 
101(14) of CERCLA) from]] 

the above referenced facility. At the present time, [[identify 
substance(s) at the site that was(were) handled by the PRP 
or the name of substance(s) found at the site if the PRP 
is(was) an owner or operator]) is [CHOOSE ONE OR BOTH, AS 
APPROPRIATE: 
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l. [contaminating] 
2. [threatening to contaminate] J 

[[Identify the pathway of contamination. Include here site 
specific information on why there is a reasonable likelihood 
that a release is threatened.]] As a result of [[the threat 
of]) such release, [[describe population reasonably expected 
to be exposed/harmed and/or waterbodies or land areas 
reasonably expected to be affected]]. The Agency will, upon 
request, discuss this information with you and will provide 
additional information on the nature and extent of the [CHOOSE 
ONE OR BOTH, AS APPROPRIATE: 

1. [release] 
2. [threatened release]] 

Instructions on how to contact the Agency's representative, 
([name of EPA contact]], are set out below. We urge you to 
contact ([name of EPA contact)] as soon as possible. 

Paragraph H 

EPA is planning to conduct the following studies at the 
[[name of site]] site: 

1. Further investigations to identify the local 
hydrogeological characteristics and define the 
nature and extent of soil, air, and surface water 
contamination at the site and 

2. F~asibility studies to evalcate possible remedial 
actions to remove or contain hazardous substances, 
pollutants, and contaminants at the site. 

In addition to the above 
a later date to undertake, or 
corrective measures necessary 
welfare, or the environment. 
are not limited to: 

studies, you may be asked at 
may be liable for, any additional 
to protect public health, 
Such measures may include, but 

1. Implementing ·initial remedial measures., e.g., securing 
the site to prevent contact with any hazardous 
substances that may be present at the site and/or 
removal of contaminated material from the surface 
of the site; 

2.. Designing and implementing the EPA approved remedial 
option; and 

3. Providing any monitoring and maintenance necessary 
after remedial measures 3re completed. 
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Paragraph I 

EPA will consider an immediate offer from you to conduct 
the remedial investigations and feasibility studies (RI/FS) 
described above in accordance with an"EPA work plan or the 
EPA RI/FS guidance. Alternately, you may elect to participate 
in the RI/FS. You should notify EPA, in writing within 
[[specify number of days]) calendar days from the receipt of 
this letter, of your willingness to conduct or participate 
in the RI/FS. Otherwise, EPA will assume that you decline 
any involvement in the RI/FS and will proceed with the 
appropriate studies and any initial remedial measures needed 
to secure the site. EPA may later invite you to undertake 
the design and implementation of the selected remedy upon 
the Agency's completion of the RI/FS. 

Your letter should indicate the appropriate name, address, 
and telephone number for further contact with you •. If you 
are already involved in discussions with state or local 
authorities, engaged in voluntary action, or involved in a 
lawsuit regarding this site, you should continue such 
activities as you see fit: you should not.interpret this 
letter to advise or direct you to restrict or discontinue 
any such activities. You should report, howeve~, the status 
of those discussions or that action in your letter. Please 
provide a copy of your letter to any other parties involved 
in those discussions. 

Paragraph J 

Your letter should be sent to: 

[[Name of EPA program official or case attorney 
in charge of this case: 

Section, Division 
US EPA - Region (t) 
Street 
City, State, Zip Code]] 

If you need further information, [[name of EPA official in 
charge of this case (same as above)]] can also be reached by 
telephone at [[telephone I]]. 

Paragraph K 

EPA would like to encourage good faith negotiations 
between you and the Agency and among yo~ and other parties 
potentially responsible· for the [[name of site]] site. The 
names of the other potentially responsible parties [CHOOSE 
THE APPROPRIATE BRACKET: 
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1. [have been revealed to you] 
2. [may be revealed to you if you 

specifically request, in writing, 
such information]] 

so that you may schedule meaningful discussions with other 
potentially responsible parties regarding cleanup efforts 
and quickly organize yourselves into a single representative 
body to facilitate negotiations with the AgeQ~y. 

Paragraph L 

In addition, EPA is seeking to obtain certain information 
from you for the purpose of enforcing the appropriate provisions 
of [[CERCLA and/or the Resource Conservation and Recovery Act, 
as amended by the Solid Waste Disposal Act Amendments of 1980 
(RCRA)]], and to assist the Agency in determining the need for, 
a response to a release of hazardous substances under CERCLA. 
Under the provisions of [[Section 104 of CERCLA, 42 u.s.c. 
6927, and/or Section 3007 of RCRA, 42 u.s.c. 9604]], the 
Administrator of the Environmental Protection Agency has the 
authority to require any person who generates, stores, treats, 
transports, disposes of, or [[otherwise handles or has handled]} 
hazardous [[wastes and/or substances]] to furnish information 
related to such [[wastes and/or substances]]. Pursuant to 
this statutory provision, you are hereby requested to answer 
the following questions: 

1. What is the generic name and chemical character of 
the [[hazardous wastes and/or hazardous substances]], 
as defined under [[Section 1004(5) of RCRA and/or 
Section 101(14) of CERCLA]], that you [[generate, 
store, treat, transport, dispose, or otherwise handle 
or have handled]] at the [[name of site]] site? 

2. For each [[hazardous waste and/or hazardous 
substance]] identified above, please give the total 
volume, in gallons for liquids and in cubic meters 
for solids, for which you [(generate, store, treat, 
transport, dispose, or otherwise handle or have 
handled]] and list when this activity occurred. 

3. What arrangements were made to transport these 
[[hazardous wastes and/or hazardous substances]) to 
the [[name of site]] site? 

4. Who was the transporter of these [[hazardous wastes 
and/or hazardous sustances]), what was his/her 
previous address, and what is his/her cu4rent address~ 
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5. Please provide any other information, corresponcence, 
etc. retained by your comoany-regarding the [[name 
of site]] site. 

Paragraph M 

For the above questions, please describe the types of 
records that were maintained by your company of the transactions 
with the [[name of site]] site including the date of the 
records, the author of the records; the current location of 
the records, and the current custodian and all efforts that 
were taken to identify these records. If, in answering any 
of the above questions, information was obtained through 
employee interviews, indicate so in your letter and provide 
the names of the employees interviewed. Pursuant to Section 
103 (d)(2) of CERCLA, it is unlawful for any person knowingly 
to destroy, mut~late, erase, dispose of, conceal, or otherwise 
render unavailable or unreadable or falsify any records. 

In addition to the above information, if [CHOOSE 
APPROPRIATE BRACKET: 

1. [you are] 
2. [your company is]] 

insured.for any damages ~esulting from the release of 
hazardous was.tes and/or hazardous substances, please inform 
us of the existence of such insurance and provide us with 
copies of all insurance policies both currently in effect 
and in effect during the period of [from ·to • ] 

Paragraph N 

Your response to this request for information must be 
sent to EPA (at the above address) within thirty calendar 
days of your receipt of this letter. ((Under Section 3008 
of RCRA, 42 u.s.c. 6928, failure to comply with this request 
may result in an Order requiring compliance or a civil action 
for appropriate relief, including penalties and/or failure to 
comply with this request under Section 104 of CERCLA may 
result in a civil enforcement action against you by EPA.]] 

Paragraph O 

EPA regulations governing confidentiality of business 
information are set forth in Part 2, Subpart B of Title 40 
of the Code of Federal Regulations. For any portion of the 
information submitted which is entitled to confidential 
treatment, a confidentiality claim may be asserted in accordance 
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with 40 CFR Section 2.203(b). If EPA determines that the 
information so designated meets the criteria set forth in 40 
CFR Section 2.203, the information will be disclosed only to 
the extent, and by means of the procedures specified in 40 
CFR Part 2, Subpart B. EPA will construe the failure to 
furnish a confidentiality claim with response to this letter 
as a waiver of that claim, and information may be made 
available to the public by EPA without further notice. 

Paragraph P 

Your reply to the request for information under [[Section 
104 of CERCLA and/or Section 3007 of RCRAJJ should be considered 
separate and distinct from your reply relating to participation 
in cleanup response activities at the site. 

Paragraph O 

The factual and legal discussions contained in this 
letter are intended solely for notification and information 
purposes. They are not intended to be and can not be 
relied upon as a final Agency position ·on any matter set 
forth herein. 

Paragraph R 

Due to the seriousness of th~ problem at this site and 
the attendant legal ramifications, the Agency strongly 
encourages you to submit a written response within the time 
frame specified herein. We hope that you will give these 
matters your immediate attention. 

Paragraph 5 

Sincerely yours, 

[[name of Regional Administrator]] 
Regional A~ministrator, Region [[~1_11 

Paragraph T 

cc: Regional Counsel, Region [[ t ]] 
Director, Office of Waste Programs Enforcement 
[[Registered Agent, if PRP is a partnership or corporation]] 
[(Chairman of the Board, i~ PRP is a partnership 
·Or corporation]] 
[[Corporate Counsel, if PRP is a partnership or corporatio~ll 
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ANALYSIS OF GENERIC SAMPLE NOTICE LETTER FOR THE CONDUCT OF AN 
RI/FS 

Paragraph A 

· Notice letters usually will be sent certified mail, 
return receipt requested. While the Agency believes that 
notice letters are not required by CERCLA and are not a 
precondition to cost recovery, notice and the receipt of 
no.tice may be raised by PRPs as an issue at a later date. 
If the Region expects that a PRP may try to avoid service of 
the notice letter, it may be appropriate to send the letter 
by Express Mail, hand delivery or process server. This will 
avoid the possibility of the PRP successfully raising the 
defense of insufficient service in any later litigation. 
The receipts should be attached to a copy of the notice 
letter kept in the regional files. Note that notice letters 
to non-u.s. PRPs (e.g., Canadian) must be sent by registered 
mail. 

Paragraph B 

In completing the inside address, a decision must be 
made regarding the party to be named as a PRP. For indivlduals 
who are PRPs~ their name °(and any aliases) ~nd their ttome 
address will be satisfactory. For. corporate PRPs, the 
corporation should be the recipient with the notice letter 
addressed to the attention of the· President of the Corporation 
with copies going to the Chairman of the Board of Directors 
and Corporate Counsel (if there is one). If the present 
whereabouts of the officers or the status of a corporate PRP 
is unknown, the letter should be addressed to the registered 
agent for that corporation. If the notice letter includes a 
CERCLA Sl04 and RCRA S3007 information request, the Region· 
may want to send a copy to the local corporate off ice which 
may be more able to respond to the information request. The 
use of names of specific individuals, when known, may expedite 
a response. 

Paragraph C 

The subject address should list both the EPA designated 
name and any local names for the site~ If no street address 
is available, location should be given by the names of the 
county, township, village or other political subdivision, or 
by any other information that describes the site with some 
specificity. 
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Paragraph E 

The first textual pargr~ph generally will,set the tone 
for the entire letter. This particular sample paragraph 
sets forth the basic information that the letter needs to 
convey and combines language on legal liablility with other 
more encouraging language. A lead paragraph such as this is 
suitable fer inclusion in a letter to all types of PRPs. 
overuse of legal language in this first paragraph, however, 
is to be avoided. 

Alternative language for this paragraph that amplifies 
the fact that the Agency has already spent money investigating 
the site would be as follows: 

•The United States Environmental Protection Agency (EPA) 
has expended public funds to investigate [CHOOSE ONE OR 
BOTH, AS APPROPRIATE: 

1. [releases] 
2. [threatened releases]] 

of hazardous substances at the above referenced site. EPA 
may spend additional public funds on actions to control such 
releases ~nd/or thr,atened releases. Unless EPA determines 
that~ responsible party will properly perform such actions, 
EPA intends to do so pursuant to Section 104 of the 
Comprehensive Environmental Response, Compensation, and 
Liability Act of 1980, 42 U.S.C. 9601 .!,! seq (CERCLA).• 

Paragraph F 

The information needed to complete a paragraph such as 
this should be fairly obvious from program or enforcement 
files. In the actual letter, only that language that pertains 
to the type of PRP the letter is addressing (i.e., owner/ 
operator, generator, or transporter) need be included. 

The type and amount of evidence connecting the PRP to 
the site that must be included in the letter is important. 
The best pieces of evidence include evidence actually obtained 
from the site and affidavits obtained from knowledgeable 
parties, although textual reference materials on corporate 
activities (such as S.E.C. annual 10-K reports, Dun & 
Bradstreet's Business Information Reports, and Moody's 
Industrial Manual) also are adequate. •procedures for 
Identifying Responsible Parties at Uncontrolled Hazardous 
Waste Sites - Superfund• (February 1982) provides additional 
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guidance on the type of factual evidence needed to designate 
a party as a PRP. If the PRP was initially identified by 
oth~r PRPs, care must be taken to protect against disclosure 
of the identities of ~onfidential sources. 

Paragraph G 

This section of the letter can contain the technical 
basis for the need to take action under CERCLA. It also, 
necessarily, contains the most technically complex information 
in the notice letter. For those sites where less information 
is readily available at the time the letter is drafted or 
for other tactical reasons, this paragraph may be less specific 
than is suggested. In any event, major changes to the generic 
sample letter may be necessary due to site speclf ic or PRP 
specific information. 

Paragraph H 

The letter should contain a description of the general 
steps that need to be taken to complete the RI/FS. In no 
case should the notice letter exclude the possibility that 
other work, beyond that mentioned, may be necessary. 

Paragraph I 

The letter should indicate that EPA is planning to 
conduct the RI/FS and provide the PRP with a time frame to 
indicate their willingness to perform or participate in the 
RI/FS. For immediate removals or IRMs this paragraph would 
have to be modified to offer the PRPs the opportunity to 
undertake voluntary site work and request that the PRP notify 
the Agency of the nature and extent of corrective measures 
the PRP is willing to perform. Upon completion of the draft 
RI/FS, this paragraph should invite the PRP to prepare 
comments on the draft RI/FS, offer the PRP the opportunity 
to undertake design and construction of the remedy selected 
by the Agency, and indicate deadlines for negotiation with 
the Agency. 

This paragraph offers the PRP the alternative of 
participating in the RI/FS. The Agency's relationship with 
the PRP and the characteristics of the PRP will dictate 
whether any alternatives to actual response (e.g., settlement 
offers) should be offered in the notice letter. 

The notice letter must contain a demand for response 
and set a deadline response time. Suggested optimum response 
times are as follows: 
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Immediate Removals (if 
letter feasible) 

Initial Remedial Measures, 
Remedial Investigations and 
Feasibility Studies 

Remedial Design and Relledial 
Actions .. (opportunity to 
comment on RI/FS} 

24 - 48 hours. 

2 weeks to 
30 days 

2 weeks to 
30 days 

The information the Agency requires in the PRP's response 
letter may vary based on the Agency's knowledge of the site, 
the PRP, and the extent of work completed at the site. At a 
minimum, the notice letter should request the ·appropriate 
name, address, and telephone number for further contact. 

Since there is no basis for EPA to advise the responsible 
party either to continue, limit, or discontinue any of the 
activities listed in this third paragraph, the language has 
changed slightly from previous drafts. 

Paragraph J 

The contact point may vary from region to region or 
from site to site within a region. In some regions it may 
be. th~ case attorney·and in others it may be someone from 
the technical staff. 

In most situations, a written response will be requested 
from the PRP. If, however, the site involves numerous PRPs 
who must respond i~ a stiort peri~d of time, the response 
requested may be oral with a written confirmation or information 
meetings with all PRPs to follow. In that case, the contact 
point would be an Agency telephone number and the person 
answering would ask the calling PRP a series of predetermined 
questions designed to create ~niform information f~om the 
responses. 

Paragraph K 

Past notice letters have stated that, at this stage of 
tbe process, the Agency will not disclose to the public (or 
other PRPs) the names of potentially responsible parties, 
nor will the information be available through Freedom of 
Infonnation Act requests. 
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-
Agency policy has since been modified to allow release 

of PRP names or other information about a CERCLA site, in 
response to a FOIA request. The Agency may also elect to 
release the names.in other circumstances where disclosure of 
this information does not interfere with site enforcement 
actions. The document, •Releasing Identities of Potentially 
Responsible Parties in Response to FOIA Requests• (Lucero 
and Sniff, January 1984), provides a detailed explanation·of 
this policy. 

The identities of other PRPs may be provided at the 
same time the notice letter is issued if the Region decides 
that the release of PRP names with the notice letter may 
encourage the PRPs to assemble as ~ single unit for 
negotiations with the Agency. Otherwise, notice letters 
should inform the recipient that the identities of other 
PRPs may be obtained prior to Superfund negotiations if the 
PRP submits a written request to the Agency for such 
information. 

Paragraphs L, M, N, O, and P 

These five paragraphs present.RCRA Section 3007 and/or 
CERCLA Section 104 information requests. Note that as a 
routine element of all information request letters, the 
~gehcy will now include a request fo~ c~pies of ~11· insurance 
policies that may provide liability coverage for damages 
resulting from releases of hazardous substances and/or 
hazardous wastes. This includes policies that are currently 
in effect as well as those effective during the period of 
activity in question. 

The timing and use of information requests will vary 
with the circumstances of each enforcement case. It may not 
alw~ys be necessary ~o include an information request at the 
time a notice letter is sent. Frequently information requests 
already have been made and responded to by the time the 
notice letter is prepared, and sometimes facts contained in 
information request responses provide a foundation for notice 
letters. The decision to include Section 3007 and/or Section 
104 requests in the notice letter is a matter of Regional 
discretion. We encourage the issuance of information request 
letters, whether alone or in combination with notice letters, 
at the case development stage. Once a case is filed, however, 
other information gathering·techniques such as interrogatories 
or depositions, where available, should be used in lieu of 
information request letters. 
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· Note that under these sections, the Administrator has 
the authority to request information only for certain purposes: 
enforcing the provisions cf the Acts, determining the need 
for a response to a release, or developing regulations. 
Thus all letters must clearly indicate one of these three 
purposes. In general, information request letters that do 
not serve the dual purpose of providing notice to PRPs of 
potential CERCLA action should contain a general statement 
of purpose that might read as follows: 

This information is requested by EPA pursuant to 
[(Section 104 of the Comprehensive Environmental 
Response, Compensation, and Liability Act (CERCLA), 
42 u.s.c. §9604 and/or Section 3007 of the Resource 
Conservation and Recovery Act, (RCRA), 42 u.s.c. 
§6927, as amended by the Solid Waste Disposal Act 
Amendments of 1980]], to assist the Agency in 
determining the· need for response to a release of 
hazardous substances under CERCLA and for the purpose 
of enforcing the provisions of CERCLA and RCRA. 

Note the statutory and regulatory definitions of hazardous 
waste and hazardous substance when referencing either RCRA 
and/or CERCLA authority in both Paragraph L and Paragraph N. 
There may be instances in ~hich EPA does not have the legal 
authority to cite both statutes as a basis for an information 
request. 

Paraaraph O 

The notice letter does not reflect a final Agency position 
and should not be relied upon by PRPs or other parties as 
establishing the Agency's factual or legal position on 
any issue. A short carefully phrased statement to this 
effect should be included in the notice letter. 

Paragraph R 

The closing paragraph should focus on the two most 
important purposes of the letter: (1) to notify the PRP of 
the liabilities they face and (2) to encourage the PRP to 
negotiate with the Agency. In addition, the closing paragraph 
should reemphasize the urgency of the problem and the Agency's 
desire for immediate action by the PRP. 
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Paragraoh S 

Consistent ~ith ihe April 16, 1984 CERCLA del~gation of 
authority, the signatory of this notice letter is the Regional 
Administrator. This may be further delegated to the Regional 
Division Director. 

Paragraph T 

If the PRP is involved in litigation over the site, 
copies must also be sent to the Department of Justice and 
OECM-Waste. 
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MEMORANDUM 

TO: 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. ZO•&O 

tEC ·5BM 

Settlement Policy 

Department 

Regional Administrators, Regions I-X 

This memorandum sets forth the general principles governing 
private party settlements under CERCLA, and specific procedures 
for the Regions and Headquarters to use in assessing private 
party settlement proposals. It addresses the following topics: 

1. general principles for EPA review of private-party cleanup 
proposals; 

2. management guidelines for negotiation; 

3. factors governing release of information to potentially 
responsible parties; 

4. criteria for evaluating settlement offers; 

s. partial cleanup proposals; 

6. contribution among· responsible parties; 

7. releases and covenants not to sue; 

8. targets for litigation; 

9. timing for negotiations; 

10. management and review of settlement negotiations. 
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APPLICABILITY 

~his memorandum incorporates the draft Hazardous Waste 
Case Settlement Policy, published in draft in December of 
1983. It is applicable not only to multiple party cases but 
to all civil hazardous waste enforcement cases under Superfund. 
It is generally applicable to imminent hazard enforcement 
actions under section 7003 of RCRA. 

This policy establishes criteria for evaluating private 
party settlement proposals to conduct or contribute to the 
funding of response actions, including removal and remedial 
actions. It also addresses settlement proposals to contribute 
to funding after a response action has been completed. It 
does not address private-party proposals to conduct remedial 
investigations and feasibility studies. These proposals are 
to be evaluated under criteria established in the policy guidance 
from Lee M. Thomas, Assistant Administrator, Office of Solid 
Waste and Emergency Response, and Courtney Price, Assistant 
Administrator, Office of Enforcement and Compliance Monitoring 
entitled • Participation of Potentially Responsible Parties in 
Development of Remedial Investigations and Feasibility Studies 
under CERCLA". (March 20, 1984) 

I. General Principles 

The Government's goal in implementing CERCLA is to achieve 
effective and expedited cleanup at as many uncontrolled hazardous 
waste facilities as possible. To achieve this goal, the Agency 
is committed to a strong and vigorous enforcement program. The 
Agency has made major advances in securing cleanup at some of 
the nation's worst hazardous waste sites because of its demonstrated 
willingness to use ~he Fund and to pursue administrative and 
judicial enforcement actions. In addition, the Agency has obtained 
key decisions, on such issues as joint and several liability, 
which have further advanced its enforcement efforts. 

The Agency recognizes, however, that Fund-financed cleanups, 
administrative action and litigation will not be sufficient to 
accomplish CERCLA's goals, and that voluntary cleanups are 
essential to a successf~l program for cleanup of the nation's 
hazardous waste sites. The Agency is therefore re-evaluating 
its settlement policy, in light of three years experience with 
negotiation and litigation of hazardous waste cases, to remove 
or minimize if possible the impediments to voluntary cleanup. 

As a result of this reassessment, the Agency has identified 
the following general pr~nciples that govern its Superfund 
enforcement program: 
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The goal of the Agency in negotiating private party cleanup 
and in settlement of hazardous waste cases has been and will 
continue to be to obtain complete cleanup by the responsible 
parties, or collect 100% of the costs of the cleanup action. 

Negotiated private party actions are essential to an effective 
program for cleanup of the nation's hazardous waste sites. 
An effective program depends on a balanced approach relying 
on a mix of Fund-financed cleanup, voluntary agreements 
reached through negotiations, and litigation. Fund-financed 
cleanup and litigation under CERCLA will not in themselves 
be sufficient to assure the success of this cleanup effort. 
In addition, expeditious cleanup reached through negotiated 
settlements is preferable to protracted litigation. 

A strong enforcement program is essential to encourage 
voluntary action by PRPs. Section 106 actions are particularly 
valuable mechanisms for compelling cleanups. The effectiveness 
of negotiation is integrally related to the effectiveness of 
enforcement and Fund-financed cleanup. The demonstrated 
willingness of the Agency to use the Fund to clean up sites 
and to take enforcement action is our most important tool 
for achieving negotiated settlements. 

The liability of potentially responsible parties is strict, 
joint and several, unless they can clearly demonstrate that 
the harm at the site is divisible. The recognition on the 
part of responsible parties that they may be jointly and 
severally liable is a valuable impetus for these parties to 
reach the agreements that are necessary for successful 
negotiations. Without such an impetus, negotiations run a 
risk of delay because of disagreements over the particulars 
of each responsible party's contribution to the problems at 
the site. 

The Agency recognizes that the factual strengths and weaknesses 
of a particular case are relevant in evaluating settlement 
proposals. The Agency also recognizes that courts may consider 
differences among defendants in allocating payments among 
parties held jointly and severally liable under CERCLA. While 
these are primarily the concerns of PRPs, the Agency will also 
consider a PRP's contribution to problems at the site, including 
contribution of waste, in assessing proposals for settlement and 
in identifying targets for litigation. 

Section 106 of CERCLA provides courts with jurisdiction to 
grant such relief as the public interest and the equities of 
the case may require. In assessing proposals for settlement 
and identifying targets for litigation, the Agency will 
consider aggravating and mitigating factors and appropriate 
equitable factors. 
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In many circumstances, cleanups can be started more quickly 
when private parties do the work themselves, rather than 
provide money to the Fund. It is therefore preferable for 
private parties to conduct cleanups themselves, rather than 
simply provide funds for the States or Federal Government 
to conduct the cleanup~ 

The Agency will create a climate that is receptive to private 
party cleanup proposals. To facilitate negotiations, the 
Agency will make certain information available to private 
parties. PRPs will normally have an opportunity to be 
involved in the studies used to determine the appropriate 
extent of remedy. The Agency will consider settlement 
proposals for cleanup of less than 100% of cleanup activities 
or cleanup costs. Finally, upon settling with cooperative 
parties, the government will vigorously seek all remaining 
relief, including costs, penalties and treble damages where 
appropriate, from parties whose recalcitrance made a complete 
settlement impossible. 

The Agency anticipates that both the Fund and private resources 
may be used at the same site in some circumstances. When 
the Agency settles for less than 100% of cleanup costs, it 
can use the Fund to assure that site cleanup will proceed 
expeditiously, and then sue to recover these costs from non
settling responsible parties. Where the Federal government 
accepts less than 100% of cleanup costs and no financially 
viable responsible parties remain, Superfund monies may be 
used to make up the difference. 

The Agency recognizes the value of some measure of finality 
in determinations of liability and in settlements generally. 
PRPs frequently want some certainty in return for assuming 
the costs of cleanup, and we recognize that this will be a 
valuable incentive for private party cleanup. PRPs frequently 
seek a final determination of liability through contribution 
protection, releases or covenants not to sue. The Agency 
will consider releases from liability in appropriate situ
ations, and will also consider contribution protection in 
limited circumstances. The Agency will also take aggressive 
enforcement action against those parties whose recalcitrance 
prevents settlements. In bringing cost recovery actions, 
the Agency will also attempt to raise any remaining claims 
under CERCLA section 106, to the extent practicable. 

The remainder of this memorandum sets forth specific 
policies for implementing these general principles. 

section II sets forth the management guidelines for negotiating 
with less than all responsible parties for partial settlements. 
This section reflects the Agency's willingness to be flexible 
by considering ·offers for cleanup of less than 100% of cleanup 
activities or costs. 
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Section III sets forth guidelines on the release of 
information. The Agency recognizes that adequate information 
facilitates more successful negotiations. Thus, the Agency 
will combine a vigorous program for obtaining the data and 
information necessary to facilitate settlements with a program 
for releasing information to facilitate communications among 
responsible parties. 

Sections IV and V discuss the criteria for evaluating 
partial settlements. As noted above, in certain circumstances 
the Agency will entertain settlement offers from PRPs which 
extend only to part of the site or part of the costs of cleanup 
at a site. Section IV of this memo sets forth criteria to be 
used in evaluating such offers. These criteria apply to all 
cases. Section V sets forth the Agency's policy concerning 
offers to perform or pay for discrete phases of an approved 
cleanup •. 

Sections VI and VII relate to contribution protection and 
releases from liability. Where appropriate, the Agency may 
consider contribution protection and limited releases from 
liability to help provide some finality to settlements. 

Section VIII sets forth criteria for selecting enforcement 
cases and identifying targets for litigation. As discussed 
above, effective enforcement depends on careful case selection 
and the careful selection of targets for litigation. The Agency 
will apply criteria for selection of cases to focus sufficient 
resources on cases that provide the broadest possible enforcement 
impact. In addition, targets for litigation will be identified 
in light of the willingness of parties to perform voluntary 
cleanup, as well as conventional litigation management concerns. 

Section IX sets forth the requirements governing the timing 
of negotiations and section X the provisions for Headquarters 
review. These sections address the need to provide the Regions 
with increased flexibility in negotiations and to change Headquarters 
review in order to expedite site cleanup. 

II. Management Guidelines for Negotiation 

As a guideline, the Agency will negotiate only if the 
initial offer from PRPs constitutes a substantial proportion of 
the costs of cleanup at the site, or a substantial portion of 
the needed remedial action. Entering into discussions for less 
th~n a substantial proportion ·of cleanup costs or remedial action 
needed·at the site, would not be an effective use of government 
resources. No specific numerical threshold for initiating 
negotiations has been established. 

In deciding whether to start negotiations, the Regions 
should weigh the potential resource demands for conducting 
negotiations against the likelihood of getting 100% of costs 
or a complete remedy. 
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Where the Region proposes to negotiate for a partial 
settlement involving less than the total costs of cleanup, or 
a complete remedy, the Region should prepare as part of its 
Case Negotiations Strategy a draft evaluation of the case 
using the settlement criteria identified in section IV. The 
draft should discuss how.each of the factors in section IV 
applies to the site in question, and explain why negotiations 
for less than all of the cleanup costs, or a partial remedy, 
are appropriate. A copy of the draft should be forwarded to 
Headquarters. The Headquarters review will be used to identify 
major issues of national significance or issues that may involve 
significant legal precedents. 

In certain other categories of cases, it may be appropriate 
for the Regions to enter into negotiations with PRPs, even 
though the offers from PRPs do not represent a substantial 
portion of the costs of cleanup. These categories of cases 
include: 

0 administrative settlements of cost recovery actions 
where total cleanup costs were less than $200,0001 

0 claims in bankruptcy1 

0 administrative settlements with de minimis contributors 
of wastes. 

Actions subject to this exception are administrative 
settlements of cost recovery cases where all the work at the 
site has been completed and all costs have been incurred. The 
figure of $200,000 refers to all of the costs of cleanup. The 
Agency is preparing more detailed guidance on the appropriate 
form of such settlement agreements, and the types of conditions 
that must be included. · 

Negotiation of claims in bankruptcy may involve both present 
owners, where the United states may have an administrative costs 
claim, and other parties such as past owners or generators, 
where the United States may be an unsecured potential creditor. 
The Regions should avoid becoming involved in bankruptcy proceedings 
if there is little likelihood of recovery, and should recognize 
the risks involved in negotiating without creditor status. It 
may be appropriate to request DOJ filing of a proof of claim. 
Further guidance is provided in the Memorandum from Courtney 
Price entitled •tnformation Regarding CERCLA Enforcement Against 
Bankrupt Parties," dated May 2.4, 1984. 

In negotiating with de minimis parties, the Regions should 
limit their efforts to loW-volume, low toxicity disposers who 
would not normally make a significant contribution to the costs 
of cleanup in any case. 
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In considering settlement offers from de minimis contributors - , 
the Region should normally focus on achieving cash settlements. 
Regions should generally not enter into negotiations for full 
administrative or judicial settlements with releases, contribution 
protection, or other protective clauses. Substantial resources 
should not be invested in negotiations with de minimis contributors, 
in light of the limited costs that may be recovered, the time 
needed to prepare the necessary legal documents, the need for 
Headquarters review, potential ~ judicata ~ffects, and other 
effects that de minimis settlements may have on the nature of 
the case remaining to the Government. 

Partial settlements may also be considered in situations 
where the unwillingness of a relatively small group of parties 
to settle prevents the development of a proposal for a substantial 
portion of costs or the remedy. Proposals for settlement in 
these circumstances should be assessed under the criteria set 
forth in section IV. 

Earlier versions of this policy included a threshold for 
negotiations, which provided that negotiations should not be 
commenced unless an of fer was made to settle for at least 80% 
of the costs of cleanup, or of the remedial action. This 
threshold has been eliminated from the final version of this 
policy. It must be emphasized that elimination of this threshold 
does not mean that the Agency is therefore more willing to 
accept offers for partial settlement. The objective of the 
Agency is still to obtain complete cleanup by PRPs, or 100% of 
the costs of cleanup 

III. Release of Information 

The Agency will release information concerning the site 
to PRPs to facilitate discussions for settlement among PRPs. 
This infoI'Jl'lation will include: 

identity of notice letter recipients; 

- volume and nature of wastes to the extent identified as 
sent to the site; 

- ranking by volume of material sent to the site, if available. 

In determining the type of information to be released, 
the Region should consider the possible impacts on any potential 
litigation. The Regions should take steps to assure protection 
of confidential and deliberative materials. The Agency will 
generally not release actual evidentiary material. The Region 
should state on each released summary that it is preliminary, 
that it was furnished in the course of compromise negotiations 
(Fed. Rules of Evidence 408), and that it is not binding on 
the Federal Government. 
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Thi~ information release should be preceded by and combined 
with a vigorous program for collecting information from responsible 
parties. It remains standard practice for the Agency to use 
the information gathering authorities of RCRA and CERCLA with 
respect to all PRPs at a site. This information release should 
generally be conditioned on a reciprocal release of information 
by PRPs. The information request need not be simultaneous, but 
EPA should receive the information within a reasonable time. 

IV. Settlement Criteria 

The objective of negotiations is to collect 100% of cleanup 
costs or complete cleanup from responsible parties. The Agency 
recognizes that, in narrowly limited circumstances, exceptions 
to this goal may be appropriate, and has established criteria 
for determining where such exceptions are allowed. Although 
the Agency will consider offers of less than 100% in accordance 
with this policy, it will do so in light of the Agency's position, 
reinforced by recent court decisions, that PRP liability is 
strict, joint and several unless it can be shown by the PRPs 
that injury at a site is clearly divisible. 

Based on a full evaluation of the facts and a comprehensive 
analysis of all of the listed criteria, the Agency may consider 
accepting offers of less than 100 percent. Rapid and effective 
settlement depends on a thorough evaluation, and an aggressive 
information collection program is necessary to prepare effective 
evaluations. Proposals for less than total settlement should 
be assessed using the criteria identified below. 

1. Volume of wastes contributed to site by each PRP 

Information concerning the volume of wastes contributed 
to the site by PRPs should be collected, if available, and 
evaluated in each case. The volume of wastes is not the only 
criterion to be considered, nor may it be the most important. 
A small quantity of waste may cost proportionately more to 
contain or remove than a larger quantity of a different waste. 
However, the volume of waste may contribute significantly and 
directly to the distribution of contamination on the surface 
and subsurface (including groundwater), and to the complexity 
of removal of the contamination. In addition, if the properties 
of all wastes at the site are relatively equal, the volume of 
wastes contributed by the PRPs provides a convenient, easily 
applied criterion for measuring whether a PRP's settlement 
offer may be reasonable. 

This does not mean, however, that PRPs will be required to 
pay only their proportionate share based on volume of contribution 
of wastes to the site. At many sites, there will be wastes 
for which PRPs cannot be identified. If identified, PRPs may 
be unable to provide funds for cleanup. Private party funding 
for cleanup of those wastes would, therefore, not be available 
if volumetric contribution were the only criteria. 
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Therefore, to achieve the Agency's goal of obtaining 100 
percent of cleanup or the cost of cleanup, it will be necessary 
in many cases to require a settlement contribution greater than 
the percentage of wastes contributed by each PRP to the site. 
These costs can be obtained through the application of the theory 
of joint and several liability where the harm is indivisible, 
and through application of these criteria in evaluating settlement 
proposals. 

2. Nature of the wastes contributed 

The human, animal and environmental toxicity of the hazardous 
substances contributed by the PRPs, its mobility, persistence 
and other properties are important factors to consider. As 
noted above, a small amount of wastes, or a highly mobile waste, 
may cost more to clean up, dispose, or treat than less toxic or 
relatively immobile wastes. In addition, any disproportionate 
adverse effects on the environment by the presence of wastes 
co~tributed by those PRPs should be considered. 

If a waste contributed by one or more of the parties offering 
a settlement disproportionately increases the costs of cleanup 
at the site, it may be appropriate for parties contributing such 
waste to bear a larger percentage of cleanup costs than would be 
the case by using solely a volumetric basis. 

3. Strength of evidence tracing the wastes at the site to the 
settling parties 

The quality and quantity of the Government's evidence 
connecting PRPs to the wastes at the site obviously affects 
the settlement value of the Government's case. The Government 
must show, by a preponderunce of the evidence, that the PRPs 
are connected with the wastes in one or more of the ways provided 
in Section 107 of CERCLA. Therefore, if the Government's 
evidence against a particular PRP is weak, we should weigh 
that weakness in evaluating a settlement offer from that PRP. 

On the other hand, where indivisible harm is shown to 
exist, under the theory of joint and several liability the 
Government is in a position to collect 100 % of the cost 
of cleanup from all parties who have contributed to a site. 
Therefore, where the quality and quantity of the Government's 
evidence appears to be strong for establishing the PRP's 
liability, the Government should rely on the strength of its 
evidence and not decrease the -settlement value of its case. 
Discharging such PRPs from liability in a partial settlement 
without obtaining a substantial contribution may leave the 
Government with non-settling parties whose involvement at the 
site may be more tenuous. 
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In any evaluation of a settlement offer, the Agency 
should weigh the amount of information exchange that has 
occurred before the settlement offer. The more the Government 
knows ab~ut the evidence it has to connect the settling parties 
to the site, the better this evaluation will be. The information 
collection provisions of ·RCRA and/or CERCLA should be used to 
develop evidence prior to preparation of the evaluation. 

4. Ability of the settling parties to pay 

Ability to pay is not a defense to an action by the Government. 
Nevertheless, the evaluation of a settlement proposal should 
discuss the financial condition of that party, and the practical 
results of pursuing a party for more than the Government can 
hope to actually recover. In cost recovery actions it will be 
difficult to negotiate a settlement for more than a party's 
assets. The Region should also consider allowing the party to 
reimburse the Fund in reasonable installments over a period of 
time, if the party is unable to pay in a lump sum, and install
~ent payments would benefit the Government. A structured 
settlement providing for payments over time should be at a 
payment level that takes into account the party's cash flow. 
An excessive amount could force a party into bankruptcy, which 
will of course make collection very difficult. See the memorandum 
dated August 26, 1983, entitled •cost Recovery Actions under 
Section 107 of CERCLA" for additional guidance on this subject. 

5. Litigative risks in proceeding to trial 

Litigative risks which might be encountered at trial and 
which should weigh in consideration of any settlement offer 
include traditional factors such as: 

a. Admissibility of the Government's evidence 

If necessary Government evidence is unlikely to be admitted 
in a trial because of procedural or substantive problems in the 
acquisition or creation of the evidence, this infirmity should 
be considered as reducing the Government's chance of success 
and, therefore, reducing the amount the Government should 
expect to receive in a ·settlement. 

b. Adequacy of the Government's evidence 

Certain aspects of this point have already been discussed 
above. However, it deserves mention again because the 
the Government's case depends on substantial quantities 
of sampling, analytical and other technical data and expert 
testimony. If the evide·nce in support of t~e Gov-:rnment' s 
case is incomplete or based upon controversial science, or if 
the Government's evidence is otherwise unlikely to withstand 
the scrutiny of a trial, the amount that the Government might 
expect to receive in a settlement will be reduced. 
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c. Availability of defenses 
\ 

In the unlikely event that one or more of the settling parties 
appears to have a defense to the Government's action under section 
1~7(b) of CERCLA, the Government should expect to receive less in 
a settlement from that PRP. Availability of one or more defenses 
to one PRP which are not common to all PRPs in the case should 
not, however, lower the expectation of what an entire offering 
group should pay. 

6. Public interest considerations 

The purpose of site cleanup is to protect public health 
and the environment. Therefore, in analyzing a s~ttlement proposal 
the timing of the cleanup and the ability of the"Government to 
clean up the site should be considered. For ~~ample, if the Stat~ 
cannot fund its portion.of a Fund-financed ~l~~nup, a private-party 
cleanup proposal may be given more favorable consideration than 
one received in a case where the State can+'fund its portion of 
cleanup costs, if necessary. 

Public interest considerations al~o include the availability 
of Federal funds for necessary cleanu~, and whether privately 
financed action can begin more quickly than Federally-financed 
activity. Public interest concerns may be used to justify 
a settlement of less than 100% only when there is ~ demonstrated 
need for a quick remedy to protect public health or the environment. 

7. Precedential value 

In some cases, the factual situation may be conducive to 
establishing a favorable precedent for future Government actions. 
For example, strong case law can be developed in cases of first 
impression. In addition, settlements in such cases tend to 
become precedents in themselves, and are examined extensively by 
PRPs in other cases. Settlement of such cases should always be 
on terms most favorable to the Government. Where PRPs will not 
settle on such terms, and the quality and quantity of evidence 
is strong, it may be in the overall interest of the Government 
to try ~he case. 

8. Value of obtaining a present sum certain 

If money can be obtained now and turned over to the Fund, 
where it can earn interest until the time it is spent to clean 
up a site, the net present value of obtaining the sum offered 
in settlement now can be computed against the possibility of 
obtaining a larger sum in the future. This calculation may show 
that the net present value of the sum offered in settlement is, in 
reality, higher than the amount the Government can expect to obtain 
at trial. EPA has developed an economic model to assess these and 
other related economic factors. More information on this model 
can be obtained from the Director, Office of Waste Programs Enforcement. 
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9. Inequities and aggravating factors 

All analyses of settlement proposals should flag for the 
decision makers any apparent inequities to the settling parties 
inherent in the Government's case, any apparent inequities to 
others if the settlement proposal is accepted, and any aggravating 
factors. However, it must be understood that the statute 
operates on the underlying principle of strict liability, and 
that equitable matters are not defenses. 

10. Nature of the case that remains after settlement 

All settlement evaluations should address the nature of 
the case that remains if the settlement is accepted. For 
example, if there are no financially viable parties left to 
proceed against for the balance of the cleanup after the 
settlement, the settlement offer should constitute everything 
the Government expects to obtain at that site. The questions 
are: What does the Government gain by settling this portion 
of the case? Does the settlement or its terms harm the remaining 
portion of the case? Will the Government have to expend the 
same amount of resources to try the remaining portion of the 
case? If so, why should the settlement offer be accepted? 

This analysis is extremely important and should come at 
the conclusion of the evaluation. 

v. Partial Cleanups 

On occasion, PRPs may offer to perform or pay for one 
phase of a site cleanup (such as a surface removal action) but 
not commit to any other phase of the cleanup (such as ground 
water treatment). In some circumstances, it may be appropriate 
to enter into settlements for such partial cleanups, rather 
than to resolve all issues in one settlement. For example, in 
some cases it is necessary to conduct initial phases of site 
cleanup in order to gather sufficient data to evaluate the 
need for and type of work to be done on subsequent phases. In 
such cases, offers from PRPs to conduct or pay for less than 
all phases of site cleanup should be evaluated in the same 
manner and by the same criteria as set forth above. Settlements 
must be limited to the phase or phases of work actually to be 
performed at the site. This provision does not cover preparation 
of an RI/FS, which is covered by a separate guidance document: 
Lee Thomas and Courtney Price's "Participation of Potentially 
Responsible Parties in RI/FS Development" (March 20, 1984). 
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VI. Contribution Protection 

Contribution among responsible parties is based on the 
principle that a jointly and severally liable party who has 
paid all or a portion of a judgment or settlement may be entitled 
to-reimbursement from other jointly or severally liable parties. 
When the Agency reaches a partial settlement with some parties, 
it will frequently pursue an enforcement action against non-settling 
responsible parties to recover the remaining costs of cleanup. 
If such an action is undertaken, there is a possibility that 
those non-settlors would in turn sue settling parties. If this 
action by nonsettling parties is successful, then the settling 
parties would end up paying a larger share of cleanup costs 
than was determined in the Agency's settlement. This is obviously 
a disincentive to settlement. 

Contribution protection in a consent decree can prevent 
this outcome. In a contribution protection clause, the United 
States would agree to reduce its judgment against the non-settling 
parties, to the extent necessary to extinguish the settling 
party's liability to the nonsettling third party. 

The Agency recognizes the value of contribution protection 
in limited situations in order to provide some measure of 
finality to settlements. Fundamentally, we believe that settling 
parties are protected from contribution actions as a matter of 
law, based on the Uniform Contribution Among Tortfeasors Act. 
That Act provides that, where settlements are entered into in 
•good faith•, the settlers are discharged from •all liability 
for contribution to any other joint tortfeasors.• To the extent 
that this law is adopted as the Federal rule of decision, 
there will be no need for specific clauses in consent agreements 
to provide contribution protection. 

There has not yet been any ruling on the issue. Thus, 
the Agency may still be asked to provide contribution protection 
in the form of offsets and reductions in judgment. In determining 
whether explicit contribution protection clauses are appropriate, 
the Region should consider the following factors: 

0 

0 

0 

Explicit contribution protection clauses are generally not 
appropriate unless liability can be clearly allocated, so 
that the risk of reapportionment by a judge in any future 
action would be minimal. 

Inclusion should depend on qase-by-case consideration of 
the law which is likely to be applied. 

The Agency will be more willing to consider contribution 
protection in settlements that provide substantially all 
the costs of cleanup. 
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If a proposed settlement includes a contribution protection 
clause, the Region should prepare a detailed justification 
indicating why this clause is essential to attaining an adequate 
settlement. The justification should include an assessment of 
the prospects of litigation regarding the clause. Any proposed 
settlement that contains a contribution protection clause with 
a potential ambiguity will be returned for further negotiation. 

Any subsequent claims by settling parties against non-settlers 
must be subordinated to Agency claims against these non-settling 
parties. In no event will the Agency agree to defend on behalf 
of a settlor, or to provide direct indemnification. The Government 
will not enter into any form of contribution protection agreement 
that could require the Government to pay money to anyone. 

If litigation is commenced by non-settlors against settlors, 
and the Agency became involved in such litigation, the Government 
would argue to the court that in adjusting equities among responsible 
parties, positive consideration should be given to those who came 
forward voluntarily and were a part of a group of settling PRPs. 

VII. Releases from Liability 

Potentially responsible parties who offer to wholly or 
partially clean up a site or pay the costs of cleanup normally 
wish to negotiate a release from liab~lity or a covenant not 
to sue as a part of the consideration for that cleanup or 
payment. Such releases are appropriate in some circumstances. 
The need for finality in settlements must be balanced against 
the need to insure that PRPs remain responsible for recurring 
endangerments and unknown conditions. 

The Agency recognizes the current state of scientific 
uncertainty concerning the impacts of hazardous substances, 
our ability to detect them, and the effectiveness of remedies 
at hazardous waste sites. It is possible that remedial measures 
will prove inadequate and lead to imminent and substantial 
endangerments, because ~f unknown conditions or -because of 
failures in design, construction or effectiveness of the remedy. 

Although the Agency approves all remedial actions for sites 
on the National Priorities List, releases from liability will 
not automatically be granted merely because the Agency has 
approved the remedy. The willi·ngness of the Agency to give 
expansive releases from liability is directly related to the 
confidence the Agency has ·that the remedy will ultimately 
prove effective and reliable. In general, the Regions will 
have the flexibility to negotiate releases that are relatively 
expansive or relat~vely stringent, depending on the degree of 
confidence that the Agency has in the remedy. 
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Releases or covenants must also include certain reopeners 
which preserve the right of the Government to seek additional 
cleanup action and recover additional costs from responsible 
parties in a number of circumstances. They are also subject 
to a variety of other limitations. These reopener clauses and 
limitations are described below. 

In addition, the Agency can address future problems at a 
site by enforcement of the decree or order, rather than by 
action under a particular reopener clause. Settlements will 
normally specify a particular type of remedial action to be 
undertaken. That remedial action will normally be selected to 
achieve a certain specified level of protection of public 
health and the environment. When settlements are incorporated 
into consent decrees or orders, the decrees or orders should 
wherever possible include performance standards that set out 
these specified levels of protection. Thus, the Agency will 
retain its ability to assure cleanup by taking action to enforce 
these decrees or orders when remedies fail to meet the specified 
standards. 

It is not possible to specify a precise hierarchy of 
preferred remedies. The degree of confidence in a particular 
remedy must be determined on an individual basis, taking site
specific conditions into account. In general, however, the 
more effective and reliable the remedy, the more likely it is 
that the Agency can negotiate a more expansive release. For 
example, if a consent decree or order commits a private party 
to meeting and/or continuing to attain health based performance 
standards, there can be great certainty on the part of the 
Agency that an adequate level of public health protection will 
be met and maintained, as long as the terms of the agreement 
are met. In this type of case, it may be appropriate to negotiate 
a more expansive release than, for example, cases involving 
remedies that are solely technology-based. 

Expansive releases may be more appropriate where the private 
party remedy is a demonstrated effective alternative to land 
disposal, such as incineration. Such releases are possible 
whether the hazardous material is transported offsite for 
treatment, or the treatment takes place on site. In either 
instance, the use of treatment can result in greater certainty 
that future problems will not occur. 

Other remedies may be less appropriate for expansive 
releases, particularly if the consent order or agreement does 
not include performance standards. It may be appropriate in 
such circumstances to negotiate releases that become effective 
several years after completion of the remedial action, so that 
the effectiveness and reliability of the technology can be 
clearly demonstrated. The Agency anticipates that responsible 
parties may be able to achieve a greater degree of certainty 
in settlements when the state of scientific understanding 
concerning these technical issues has advanced. 
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Regardless of the relative expansiveness or stringency of 
the release in other respects, at a minimum settlement documents 
must include reopeners allowing the Government to modify terms 
and conditions of the agreement for the following types of 
circumstances: 

• 

0 

where previously unknown or undetected conditions that 
arise or are discovered at the site after the time of 
the agreement may present an iJTIJT\inent and substantial 
endangerment to public health, welfare or the 
environment: 

where the Agency receives additional information, which 
was not available at the time of the agreement, concerning 
the scientific determinations on which the settlement 
was premised (for example, health effects associated 
with levels of exposure, toxicity of hazardous substances, 
and the appropriateness of the remedial technologies · 
for conditions at the site) and this additional information 
indicates that site conditions may present an imminent 
and substantial endangerment to the public health or 
welfare or the environment. 

In addition, release clauses must not preclude the Government 
from recovering costs incurred in responding to the types of 
inuninent and substantial endangerments identified above. 

In extraordinary circumstances, it may be clear after 
application of the settlement criteria set out in section IV 
that it is in the public interest to agree to a more limited 
or more expansive release not subject to the conditions outlined 
above. Concurrence of the Assistant Administrators for OSWER 
and OECM (and the Assistant Attorney General when the release 
is given on behalf of the United States) must be obtained 
before the Government's negotiating team is authorized to 
negotiate regarding such a release or covenant. 

The extent of releases should be the same, whether the 
private parties conduct the cleanup themselves or pay for 
Federal Government cleanup. When responsible parties pay for 
Federal Government cleanup, the release will ordinarily not 
become effective until cleanup is completed and the actual 
costs of the cleanup are ascertained. Responsible parties 
will thereby bear the risk of uncertainties arising during 
execution of the cleanup. In limited circumstances, the 
release may become effective upon payment for Federal Government 
cleanup, if the payment includes a carefully calculated premium 
or other financial instrument that adequately insures the 
Federal government against these uncertainties. Finally, the 
Agency may be more willing to settle for less than the total 
costs of cleanup when it is not precluded by a release clause 
from eventually recovering any additional costs that might 
ultimately be incurred at a site. 
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Release clauses are also subject to the following limitations: 

A release or covenant may be given only to the PRP providing 
the consideration for the release. 

The release or covenant must not cover any claims other 
than those involved in the case. 

The release must not address any criminal matter. 

Releases for partial cleanups that do not extend to the 
entire site must be limited to the work actually completed. 

Federal claims for natural resource damages should not be 
released without the approval of Federal trustees. 

Responsible parties must release any related claims against the 
United States, including the Hazardous Substances Response Fund. 

Where the cleanup is to be performed by the PRPs, the release 
or covenant should normally become effective only upon the 
completion of the cleanup (or phase of cleanup) in a manner 
satisfactory to EPA. 

Release clauses should be drafted as covenants not to sue, 
rather than releases from liability, where this form may be 
necessary to protect the legal rights of the Federal Government. 

A release or covenant not to sue terminates or seriously 
impairs the Government's rights of action against PRPs. Therefore, 
the document should be carefully worded so that the intent of the 
parties and extent of the matters covered by the release or covenant 
are clearly stated. Any proposed settlement containing a release 
with a possible ambiguity will be returned for further negotiation. 

VIII. Targets for Litigation 

The Regions should identify particular cases for referral 
in light of the following factors: 

- substantial environmental problems exist: 

- the Agency's case has legal merit: 

- the amount of money or cleanup involved is significant: 

- good legal precedent is possible (cases should be rejected 
where ~he potential for adverse precedent is substantial); 

- the evidence is strong, well developed, or capable of 
development: 

- statute of limitations problems exist: 

- responsible parties are financially viable. 
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The goal of the Agency is to bring enforcement action 
wherever needed to assure private party cleanup or to recover 
costs. The following types of cases are the highest priorities 
for referrals: 

107 actions in which all costs have been incurred7 

- combined 106/107 actions in which a significant phase has 
been completed, additional injunctive relief is needed and 
identified, and the Fund will not be used7 

- 106 actions which will not be the subject of Fund-financed 
cleanup. 

Referrals for injunctive relief may also be appropriate 
in cases when it is possible that Fund-financed cleanup will 
be undertaken. Such referrals may be needed where there are 
potential statute of limitation concerns, or where the site 
has been identified as enforcement-lead, and prospects for 
successful litigation are good. 

Regional offices should periodically reevaluate current 
targets for referral to determine if they meet the guidelines 
identified above. 

As indicated before, under the,theory of joint and several 
liability the Government is not required to bring enforcement 
action against all of the potentially responsible parties 
involved at a site. The primary concern of the Government in 
identifying targets for litigation is to bring a meritorious 
case against responsible parties who have the ability to under
take or pay for response action. The Government will determine 
the targets of litigation in order to reach the largest manageable 
number of parties, based on toxicity and volume, and financial 
viability. owners and operators will generally be the target 
of litigation, unless bankrupt or otherwise judgment proof. 
In appropriate cases, the Government will consider prosecuting 
claims in bankruptcy. The Government may also select targets 
for litigation for lim~ted purposes, such as site access. 

Parties who are targeted for litigation are of course not 
precluded from involving parties who have not been targeted in 
developing settlement offers for consideration by the Government. 

In determining the appropriate targets for litigation, the 
Government will consider ·the willingness of parties to settle, 
as demonstrated in the negotiation stage. In identifying a 
manageable number of parties for litigation, the Agency will 
consider the recalcitrance or willingness to settle of the 
parties who were involved in the negotiations. The Agency 
will also consider other aggravating and mitigating factors 
concerning responsible party actions in identifying targets 
for litigation. 
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In addition, it may be appropriate, when the Agency is 
conducting phased cleanup and has reached a settlement for one 
phase, to first sue only non-settling companies for the next 
phase, assuming that such financially viable parties are available. 
This approach would not preclude suit against settling parties, 
but non-settlers would be sued initially. 

The Agency recognizes that Federal agencies may be responsible 
for cleanup costs at hazardous waste sites. Accordingly, Federal 
facilities will be issued notice letters and administrative orders 
where appropriate. Instead of litigation, the Agency will use 
the procedures established by Executive Orders 12088 and 12146 
and all applicable Memoranda of Understanding to resolve issues 
concerning such agency's liability. The Agency will take all 
steps necessary to encourage successful negotiations. 

IX. Timing of Negotiations 

Under our revised policy on responsible party.participation 
in RI/FS, PRPs have increased opportunities for involvement in 
the development of the remedial investigations and feasibility 
studies which the Agency uses to identify the appropriate remedy. 
In light of the fact that PRPs will have received notice 
letters and the information identified in section III of this 
policy, prelitigation negotiations can be conducted in an 
expeditious fashion. 

The Negotiations Decision Document (NDD), which follows 
completion of the RI/FS, makes the preliminary identification of 
the appropriate remedy for the site. Prelitigation negotiations 
between the Government and the PRPs should normally not extend 
for more than 60 days after approval of the NDD. If significant 
progress is not made within a reasonable amount of time, the 
Agency will not hesitate to abandon negotiations and proceed 
immediately with administrative action or litigation. It should 
be noted that these steps do not preclude further negotiations. 

Extensions can be considered in complex cases where there is 
no threat of seriously delaying cleanup action. Any extens~on of 
this period must be predicated on having a good faith offer from 
the PRPs which, if successfully negotiated, will save the Government 
substantial time and resources in attaining the cleanup objectives. 

x. Management and Review of Settlement Negotiations 

All settlement documents must receive concurrence from OWPE 
and OECM-Waste, and be approved by the Assistant Administrator 
of OECM in accordance with delegations. The management guideline 
discussed in Section II allows the Regions to commence negotiations 
if responsible parties make an initial offer for a substantial 
proportion of the cleanup costs. Before commencing negotiations.· 
for partial settlements, the Regions should prepare a preliminary 
draft evaluation of the case using the settlement criteria in 
section IV of this policy. A copy of this evaluation should 
be forwarded to Headquarters. 
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A final detailed evaluation of settlements is required 
when the Regions request Headquarters approval of these 
settlements. This written evaluation should be submitted to 
OECM-Waste and OWPE by the legal and technical personnel on 
the case. These will normally be the Regional attorney and 
technical representative. 

The evaluation memorandum should indicate whether the 
settlement is for 100% of the work or cleanup costs. If this 
figure is less than 100%, the memorandum should include a 
discussion of the advantages and disadvantages of the proposed 
settlement as measured by the criteria in section IV. The 
Agency expects full evaluations of each of the criteria specified 
in the policy and will return inadequate evaluations. 

The Regions are authorized to conclude settlements in certain 
types of hazardous waste cases on their own, without prior 
review by Headquarters or DOJ. Cases selected for this treatment 
would normally have lower priority for litigation. Categories 
of cases not subject to Headquarters review include negotiation 
for cost recovery cases under $200,000, and negotiation of 
claims filed in bankruptcy. In cost recovery cases, the Regions 
should pay particular attention to weighing the resources 
necessary to conduct negotiations and litigation against the 
amounts that may be recovered, and the prospects for recovery. 

Authority to appear and try cases before the Bankruptcy 
Court would not be delegated to the Regions, but would be 
retained by the Department of Justice. The Department will 
file cases where an acceptable negotiated settlement cannot be 
reached. Copies of settlement documents for such agreements 
should be provided to OWPE and OECM. 

Specific details concerning these authorizations will be 
addressed in delegations that will be forwarded to the Regions 
under separate cover. Headquarters is conducting an evaluation 
of the effectiveness of existing delegations, and is assessing 
the possibility of additional delegations. 

Note on Purpose and Uses of this Memorandum 

The policies and procedures set forth here, and internal 
Government procedures adopted to implement these policies, are 
intended as guidance to Agency and other Government employees. 
They do not constitute rulemaking by the Agency, and may not be 
relied on to create a substantive or procedural right or benefit 
enforceable by any other person. The Government may take action 
that is at variance with.the policies and procedures in this 
memorandum. 

If you have any questions or comments on this policy, or 
problems that need to be addressed in further guidance to 
implement this policy, please contact Gene A. Lucero, Director 
of the Office of Waste Programs Enforcement, (FTS 382-4814), or 
Richard Mays, Senior Enforcement Counsel, (FTS 382-4137). 
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UNITED STATES ENVIRONMENTAi. PROTECTION AGENCY 

WASHINGTON, O.C. 20460 

OFFICE OF 
SOLIO WASTE ANO EMERGElllCV RESPONSE 

MEMORANDUM 

SUBJECT: Funding of State Enforcement-Related Activities 

FROM: Gene A. Lucero, Director ~An A-. ~O 
Office of Waste Programslin"lcii-'cement 

TO: Waste Management Division Directors 
Regions I-X 

Th~ Off ice of General Counsel recently concluded that 
CERCLA funding may be provided to States to support various 
enforcement-related activities in addition to State-conducted 
remedial investigations and feasibility studies at State-l~ad 
enforcement sites. These activities are: (1) oversight of 
RI/FSs and remedial designs prepared by potentially ~esponsible 
parties at State-lead e~forcement sites7 (2) •anagement assist
ance for RI/FS/RDs co.nducted by PRPs at EPA-lead enforcement 
sites: and (3) ~anaqement as$ist~nce fo~ RI/FS/RDs ·conducted by 
Federal agencies at Federal .facilities. The rationale is that 
such activities are part of the remedial planning process and 
consequently are eligible for CERCLA funding. 

For State-lead sites, the funding will allow us to better 
ensure a high level of quality and consistency in site evaluation 
and remedy-selection by States. lt will also make more practi
cable the provision in the October 2, 1984, State relations . 
policy that requires States to commit to •prepare, or have the 
responsible party prepare, an RI/FS ••• in accordance with 
EPA guidance• in order for an enforcement site ·to be finally 
classified as State-lead. For EPA-lead enforcement sites and 
Federal facilities, the· funding will better enable States to 
review and comment on documents generated during the RI/FS/RD 
process. 

We are now looking for funding sources for these purposes. 
As you know, proposed uses of current fiscal year funds exceed 
what is available. In the interim, however, you may consider 
using some portion of RI/FS funds freed by settlement where the 
PRPs agree to conduct the RI/FS, and other enforcement funds 
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available to you that have not been obliqaten. In each 
instance, the concurrence of the CERCLA Enforcement Division 
Director must be obtained and the SCAP formally amended before 
proceeding. -

Funding of these activities will be through a new or 
amended site-specific or multi-site cooperative agreement. We 
will be developing guidance over the next several months to 
provide detail on eligible activities, costs, and procedures. 
In the interim, however, the following general activities 
should be considered eligible for funding: 

(1) Review, and for State-lead enforcement sites approval, 
of the propased work plan, quality control plan, safety 
plan, and.other documents related to the RI/FS: 

(2) On-site time during critical points in the remedial 
investigation at State-lead enforcement sites (e.g., 
during drilling and sampling); 

(3) Review of preliminary data during the RI/FS, and 
o~her interim reports; 

(4) Review of the draft and final RI/FS: 

(5) Community relations durina, and a public comment 
period upon the conclusion of, the· RI/FS. at State 
enforcement-lead sites; and, 

(6) Review, and for State-lead enforcement sites approval, 
of the remedial design. 

Since this funding assistance is a new activity, Regional 
enforcement and prog~am personnel should work closely together, 
and with the Regional Coordinator in the CERCLA Compliance 
·aranch and.the zone manager 'in the State and Regional Coordina
tion Branch (SRCB) in OERR. In addition, pending deveiopment of 
more detailed inforJ1'ation and procedures that will be incorporated 
in the State Participation Manual, drafts of new cooperative 
agreements or amendments should be submitted to Headquarters for 
review. The drafts should be sent to the Regional Coordinator 
in the CERCLA Division Compliance Branch who will coordinate 
the review with SRCB. This review is necessary in the near term 
to ensure consistency in determining the appropriateness of 
proposed State costs associated with the above activities •. We 
are not at this point establishing a minimum or maximum amount 
that will be allowed, although the 10% figure for estimating 
EPA oversight costs, and the 2% to 4% figure for management 
assistance may be used as a general guide. Once the guidance 
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is issued, Regions will be able to develop and approve these 
cooperative agreements ~r amendments subject only to advance 
notification. to the Compliance Branch, and to the concurrence 
of the CERCLA Enforcement Division Director where funds. are to 
come from monies previously targeted for other purposes in the 
SCAP. 

If you have any questions concerning funding for these 
agreements, please contact Barbara Elkus at FTS 3R2-4819. For 
other implementation questions, please contact Andy Caraker at 
FTS 382-4808. 

cc: William N. Hedeman, OF.RR 
Sam Morekas, SRCB 
Susan Bullard, OSWER 
Fred Stiehl, OECM 
Regional Counsel, Reg ions ·I-X 
Superfund Branch C~ief, Regions I-X 
Superfund Enforcement Branch/Section Chief, Reqions I-X 
navid Buente, Department of Justice 
Sue Moreland, Association of State and Territorial 

Solid Waste Management Officials 
Norm Nosenchuck, Chair, ASTSWMO Superfund Committee 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

MAR -22 1985 
OFFICE OF 

SOLID WASTE AND EMERGENCY "'fSPONSE 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

Community Relations Activities at Superfund 

\i:~~~:tes -- Interim Guidance 

~~tng Assistant Administrator 

Regional Administrators 

Attached is the· interim guidance for conducting.community 
relations activities at Superfund enforcement sites. The 
guidance is in the form of Chapter VI that will be added to the 
September 1983 document.entitled "Community Relations in Super
fund: A Handbook," which contains Chapters I .through v. The 
Handbook is being revised to reflect experience with the 
community rel~tions program to date. Based on experience to be 
gained over the next several months, tbe enforcement chapter 
will be revised as necessary and is~ued as final guidance early 
in 1986 as part of the overall Handbook revisions. 

The chapter has been developed in coordination with inter
ested off ices within EPA and with the Department of Justice. It 
represents a carefully constructed consensus as to how to enable 
an extensive community relations program in the course of enforce
ment actions while at the same time preserving the integrity of 
the enforcement process. Because of the complexity and differing 
circumstances involved in enforcement actions, the chapter cannot 
address every situation that will arise; it does, however, provide 
a sound structure for determining the nature and scope of site
specific community relations activities. A particularly important 
emphasis is placed on consultation among Regional community rela
tion$, technical enforcement, and Regional Counsel staff, and 
between these staff and Department of Justice personnel once a 
case has been referred, or is likely to be referred, for litiga
tion. This consultation is key to successful implementation of 
the chapter. 
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The chapter is applicable to all Superfund enforcement 
actions. However; it is not retroactively applicable1 that is, 
current enforcement actions should not be delayed in order to 
implement community relations activities that would have "been 
appropriate at some earlier point in the enforcement process .had 
the chapter been in effect. The provisions of the chapter should 
be applied as appropriate to ongoing enforcement actions from 
the date of your receipt of the chapter. 

A workshop to explain the chapter is· being developed by a 
Headquarters/Region/Depar~ment of Justice work group. The half
day workshops. will begin within approximately one month, and will 
be offered in each Region. It will be ·important for all Regional 
personnel involved in Superfund enforcement to attend. Conse-. 
quently, I ask that you make staff participation a priority. We 
will apprise you of the schedule once it has been developed. 

Attachment 

cc: Regional Counsels 
Hazardous Waste Management Division Directors 
Superfund Branch Chiefs . 
Superfund Enforcement Branch/Section Chiefs 
Superfund Community Relations Coordinators 
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CHAPTF.R 6 

COMMUNITY RELATIONS DURING ENFORCEMENT ACTIONS 

An effective community relations proQram is an essential part 

of every Superfund enforcement action. This chapter provirles 

guidelines for developing and administering community relations 

programs during enforcement proceedings brought under the authori-
1/ 

ties of CERCLA.-

The purposes of community relations activities related· to 

Superfund actions, described in the preceding chapters, essentially 

are to ensure that: 

(1) community concerns are considered to the qreatest extent 

practicable in determining site remedies: 

(2) affected citizens have an opportunity to participate 

in the remedy-selection process, principally throuqh review and 

commenti and 

(3) cammunities are kept informed during Aqency actions. 

!/ CERCLA and the National Contingency Plan, including require
ments regarding community relations, apply to actions carried.out 
by a State where CERCLA funds are used to support the State 
activity. As of the date of issuance of this chapter, no CERCLA 
funds have been used to underwrite State costs where the State 
has assumed lead enforcement responsibility for a site. Conse
quently, there has been no basis in the past for requiring States 
to conduct community relations activity at State enforcement-lead 
sites. However, OSWER is planrting to begin funding remedial 
investigations and f~asibility studies (RI/FS) at selected State
lead enforcement sites, and may in the future be able to provide 
a broader range of assistance. Accordingly, the appropriate 
provisions of this 9hapter will apply to that aspect of State 
activity at a State-lead enforcement site that is funded in whole 
or in part by CERCLA monies. 
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It must be recognized, however, that the enforcement process 

is by its nature adversarial, even where there is an apparent 

interest on the part of potentially responsible parties to work 

willingly with the Agency. to arrive at appropriate site cleanup. 

In order for the government to protect its enforcement position, 

both in court and during negotiations, there are necessary limi

tations on the release or discussion of certain information. 

For example, there can be no discussion of enforcement strategy 

and timing, nor can there be release of information that might 

disclose the strenqths and weaknesses of a case or that is other

wise privileged and protected under the law. In addition, depend

ing upon specific circumstances, there may be other limitations 

on the scope of community relations activities, particularly 

where a case has been ref erred to the Departmen~ of Justice for 

litiqation. 

The objective of this chapter is to estahlish a structure 

that will allow communication between the aovernment and the 

affected community in the course of enforcement actions, while 

at the same time accommodating nrecautions that are necessary to 

preserve the ability of the Agency to prosecute those enforcement. 

actions on behalf of the public. Therefore, while community 

relations activities for enforcement sites basically will be the 

same as for Fund-lead sites, modifications probably will be 

required at times to reflect the unique aspects of the enforcement 

process. Because enforcement circumstances will vary at each 
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site, this chapter.cannot address every situation that will 

arise. Rather, the chapter provides a context within which 

government staff, through sensitivity and careful judgment, can 

strike a balance between the purposes of community relations 

activities and the objectives of government enforcement actions. 

The chapter beqins with a summary of the Superfund enforce

ment process (Section A). It then provides guidelines for con

ducting community relations activities in the course of enforcement 

actions. The preceding ~hapters of this handbook contain detailed 

explanations of many of the activities described in this chapter. 

The community relations activities in this chapter are des

cribed within the context of various enforcement actions that may 

or may not occur in the order of presentation. For example, 

neqotiations may be entered into with potentially responsible 

parties regarding the desian and implementation of the RI/FS. 

In this case, the provisions for community relations during 

negotiations (Section F) also would apply in addition to those 

described for the period prior to the RI/FS {Section C). The 

ordering in the chapter is for convenience of explanation. The 

sections following the summary of the enforcement process are: 

0 

0 

Development of the community relations plan (Section R): 

Community relations prior to the remedial investiqation 

and feasibility study (RI/FS) (Section C): 
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Comm~nity relations during and upon completion of the 

RI/FS (Section D): 

Potential public participation in technical discussions 

with potentially responsible parties and government 

representatives to discuss aspects of site remedy 

(Section E): 

Community relations during and upon completion of negotia

tions with potentially responsible parties (Section F)1 

CoArnunity relations during and upon completion of liti

gation (Section G)1 

Community relation~ during responsible party cleanup 

(S~ction H)1 and 

Community relations during removal actions (Section I) • 

A. THE ENFORCEMENT ~ROCESS 

The enforcement process under CERCLA will vary with the 

circumstances of each site. However, a description of the basic 

approach is set forth here to help the reader .follow the later 

discussions in this chapter. 

CERCLA section 104 authorizes the government to respond to 

releases or threatened releases of hazardous substances, pollu

tants, and contaminants, unless the qovernment determines that 

the responsible parties will respond in a timely and µroper 
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manner. EPA may seek to compel potentially respo·ns ible parties 

through litiqation or administrative order to clean up hazardous 

substances or to pay the costs of government response, or EPA 

may negotiate anrt settle with potentially responsible parties 

regarding cleanup and cleanup costs. 

The enforcement process begins with a search for potentially 

responsible parties associated with each site, including qenera

tors, transporters, and facility owners and operators. When 

potentially responsible parties (PRPs) are identified, EPA eval

uates their ability to undertake cleanup actions properly. Usually, 

before the Agency begins its own response activities, EPA attempts 

~o send notice letters to the potentially responsible parties, in

forming .them of their potential liabilities, .requesting inforrnat.ion 

under section 104(e) of CERCLA and section 3007 of the Resource 

Conservation and Recovery Act (RCRA), and providinq an opportunity 

to meet with the Agency to discuss possible cleanup activities 

that the PRPs might undertake. For example, PRPs may perform the 

RI/FS if they aqree to follow the work plan for the RI/FS developed 

by EPA. (See the memorandum entitled "Participation of Potentially 

Responsible Parties in Oevelopment of Remedial Investigations 

and Feasibility Studies Under CERCLA, signed March 20, 1984, by 

Lee M. Thomas, Assistant Administrator for Solid Waste and Emer

gency Response, and Courtney M: Price, Assistant Administrator 

for Enforcement and Compliance Monitoring.) Or, EPA may conduct 

the RI/FS, then see~ to compel or negotiate with potentially 

responsible parties to design and construct the remedy. 
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At ~any sites, however, a Fund-financed removal action or 

RI/FS will ~e conducted before the final decision is made whether 

or not to pursue enforcement actions. When the removal action or 

RI/FS is completed, EPA may seek to secure responsible party fund

ing and management of any later stages of the response through 

issuance of an administrative order or filing of a lawsuit, both 

of which may involve negotiations, or some combination of these 

actions. 

Where there are to be neqotiations, a Qovernment neqot·iating 

team is formed. The leader of the negotiatinq te·am (or the t;eam's 

des ignee) serves as a liaison between· the negot iatinq team and 

the Regional Superfund Community Relations Coordinator. The 

negotiating team leader is responsible f.or keeping the Regional 

Superfund Community Relations Coordinator apprised of the ne9otia

tion schedule. The Regional Superfund Community Relations Coordi

nator is responsible for advising the negotiating team on Superfund 

community relations policy and for managing community relations 

activities approved by the team. 

If the negotiations -- whether for the RI/FS or for site 

cleanup -- result in an aqreement by responsible parties to carry 

out the appropriate actions, as a general rule their consent is 

obtained in writing through a consent decree issued by a court, 

or through a consent administrative order issued by EPA. The 
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execution of a proposed consent decree by responsible parties 

and the govern~ent is followed by a public comment period of at 

least 30 .days (see Sections·F and G). The court may also hold a 

hearinq during this time, either in response to public comments 

or on its own accord. After a judge approves the consent decree 

(which may have been modified on the basis of comments), the 

consent decree is made final and the remedial plan is implemented. 

Although no formal comment period for a proposed consent adminis

trative order is required by law, it is required as a matter of · 

EPA policy (see Section F). 

Where negotiations end without an agreement be,tween EPA and 

the responsible parties, EPA may then choose .among several courses 

of action. The Agency may issue unilateral administrative orders 

demanding that responsible parties take action, request that the 

Department of Justice file a complaint in federal district court 

against the responsible parties ~- if one previously has not 

been filed -- or clean up the site using Superfund Trust F~nd 

monies and thereafter attempt to recover the costs of the response 

from the responsible parties. In· the latter instance, unless 

responsible parties agree willingly to pay cost recovery claims, 

EPA asks the Department of Justice to file a civil action against 

the responsible parties pursuant to CERCLA section 107. Such 

cost recovery efforts generally are conducted after a Fund-financed 

response is completed. 
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B. DEVELOPMENT OF THE COMMUNITY RELATIONS PLAN 

·1t is important to the success of remedial enforcement actions 

that the government know the concerns of the local community, and 

that the community understand the enforcement process. By identi

fying and communicating conununity concerns to enforcement and leqal 

staff, the Re~ional Superfund Community Relations Coordinator can 

assist the agency in developing responses acceptable to local 

residents. Furthermore, contacts with the local community may 

yield important information about the site or potentially resoon-. 
sible parties. Similarlyr the enforcement effort con be enhanced 

where the community understands the enforcement process and the 

differences between it and Fund-financed actions. Consequently, 

the Regional community relations staff must conduct discussions 

with the affected community, in the locale of the si~e, as soon 

as possible after the site has been included for enforcement 

action in the Superfund Comprehensive Accomplishments Plan (SCAP). 

CollUl\unity relations staff must consult with enforcement 

staff prior to conducting the community discussions to determine 

what is already known about the site, any special cautions that 

should be observed in the course ~f the discussions, and whether 

site circ~mstapces make it appropriate for enforcem~nt staff to 
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participate. Further, where discussions with the affected commu

nity provide the Agency with information concerning site condi

tions or potentially respo~sible parties, or other relevant 

enf~rcement information, community relations staff must ensure 

that this information is provided as soon as possible to enforce

ment staff. 

It also should be noted that circumstances at sites are con

stantly changing, and the need for enforcement action may arise 

suddenly in connection with a site where· no enforcement action 

had been foreseen. The enforcement staff should keep the commu

nity relations staff advised of these changes. 

Community relations plans for enfor~emertt-lead remedial 

action sites should be prepared as soon as possible following 

the discussions with the affected community. The plan must make 

provision for the following major activities, recognizing that 

referral of the case: to the Department of Justice for litigation 

may occur at any point in the enforcement process and may require 

the plan to be revised: 

(1) public meetings and information dissemination prior to 

and during the remedial investigation/feasibility study staqe 

(see Sections C and D); 

(2) public comment on the Rl/FS (see Section D); 
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(3) preparation of a summary of public comments on the 

RI/FS to accompany the draft negotiations ~ecision document (se~ 

Section D): 

(4) potential public participation in technical discussions 

with potentially responsible pa~ties and government representa

tives to discuss aspects of site remedy (see Section E)1 

(5) dissemination of information during negotiations (see 

Section F): 

(6) preparation of a responsiveness summary of puhlic 

comments on the RI/FS to accompany the Enforcement Decision Docu

ment and the proposed administrative order on consent or proposed 

consent decree (see Sections F and G)~ and 

(7) preparation of a summary of public comments on the 

Enforcement Decision Document and the administrative order on 

consent or consent necree (see Sections F and G). 

In preparing the plan, community relations staff must consult 

closely with Regional technical enforcement staff ~nd the Office 

of Regional Counsel. Consultation is necessary to ensure that the 

scope and timinq of community relations activities are consistent 

with the likely thrust and schedule of enforcement actions. Before 

the plan can be implemented, it must be approved by the chief 

official in the Regional Off ice responsible for technical enforce

ment and by the Office of Regional Counsel. 
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As stated previously, litigation may occur at any point in the 

enforcement process. Generally, a case is not referred to the 

Department of Justice until after some administrative enforcement 

effort has h.een made. Consequently, in most cases, the community 

relations plan need not initially include specific provisions for 

litigation, except for informing the public of the possibility of 

litigation and for describing the litigation proc~ss and its poten

tial effects on the scope of community relations activities. If 

the site subsequently is referred for litigation, the plan will 

need to be modified accordingly. In those rare instances where 

referral for litigation is ·the.initial enforc~ment action (either 

prior to the SCAP or in accordance with the SCAP), the community 

relations plan initially must specify activities to be carried 

out during the litigation. 

Because constraints on what may be revealed publicly or dis~ 

cussed with the c?mmunity o_ften will be greater durinq litiqation 

tnan during administrative enforcement proceedings, plans developed 

after referral, and modifications to plans already approved, must 

be approved by the Department of Justice. Community relations 

staff should consult with the Department of Justice staff attorney 

in developing these plans or modifications. 

Further, the plan should include provisions for a routine 

process through which meetings of community relations staff, the 
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site project manager, and technical enforcement and legal person

nel are held to coordinate activities and review information to 

be released. Because the scope of activity to be carried out 

and the· nature of information to be disclosed depend so greatly 

upon particular circumstances, regular consultation with the 

negotiating team/litigation team is essential to avoid activity 

or· release of information that might be detrimental to the enforce

ment process. 

There will be occasions where disagreement arises as to the 

nature and extent of community relations activities to be carried 

out. These disagreements may· arise within EPA or between EPA and 

the Department of· Justice. In such cases, effort should be made 

to. resolve the difficulties at the organizational level at which 

they occur. If resolution cannot be obtained at that level, then 

the issue may be raised to succeeding levels of authority. This 

may in some cases involve Agency Assistant Administrators 

and/or· equivalent Department of Justice officials, althouqh it 

should not be considered desirable or appropriate to seek such 

officials' involvement except in unusual circumstances. 
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In som~ instances it may be appropriate, at the sole 

discretion of the Agency, for responsible parties to participate 

in aspects of the community relations plan jointly with EPA. 

For example, where the responsible party conducts the RI/FS, or 

has reached agreement with the Agency for site cleanup, or both, 

the responsible party may wish to participate in public meetings 

or in the 1 preparation of fact sheets. It may also be appropriate, 

at the sole discretion of the Agency, for the responsible party 

to participate in im~lementing the plan during negotiations 

where the respon$ible party is willingly working with the Agency 

to come to agreement on site cleanup, althou~h these occasions 

may be few. However, the responsibility for development and 

implementation of the plan must remain with EPA. 

In most instances, the decision reqarding responsible party 

participation in the community relations plan will be made after 

the rlan has been developed •. As a result, the plan will need to 

be ~odified to reflect the EPA and responsible party roles and 

responsibilities. Any modifications must be a~proved by the 

technical enforcement and Regional Counsel off.ices and, once a 

case has been referred, by the Department of Justice. 

C. ·COMMUNITY RELATIONS PRIOR TO THE RI/FS 

At the time notice letters are sent, EPA Regional community 

relations staff should contact local officials and citizens who 
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have expressed concern about site issues to inform them that 

enforcement efforts have begun. Staff also should announce the 

community relations activities planned to take·p~~ce with regar~ 

to the site. These actions should serve primarily to provide 

information on EPA's understandinq of the nature of problems at 

the site and on EPA's qeneral enforcement process. In discussinq 

the community relations activities planned for the site, community 

relations staff should point out that some modification in planned 

activities likely will be necessary if the site is referred for 

litigation. The reasons should be explained to ensure public 

understanding of the le9itimate constraints that apply in such 

circumstances. 

In all cases, community relations staff must coordinate their 

activities with technical enforcement and legal staff and the site 

project manaqer to ensure that any releases of infor~ation are 

reviewed and approved in advance. 

D. COMMUNITY RELATIONS DURING AND UPON COMPLETION OF T~E RI/FS 

In general, if the case has not been referred to the Depart

ment of Justice for litiaation, community relations activities 

during the remedial investigation and the development of the 

feasibility study for enforcement sites sh6uld be basically the 

same as for Fund-lead sites. Activities for most sites should 
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include one or more public meetings and additional informal meet

ings with interested citizens to discuss site conditions and 

alternative remedial actions under study, and to respond to 

questions on these issues. These and ot~er ~tandard activities 

conducted in connection with Fund-lead RI/FSs are appropriate 

for most enforcement remedial action sites because responsihle 

party participation in the RI/FS, and in some instances actual 

conduct of the RI/FS, are being encouraged as a matter of Aqency 

policy. In other words, since the RI/FS process will not gener

ally be closed to potentially responsible parties, there generally 

should be no bar to full public disclosure and participation. 

However, consistent with the Administrator's memorandum of 

October 4, 1984, regarding release of draft data and reports, 

data from the RI/FS should not be discussed or released until it 

has been through quality assurance and quality control processes. 

Further, there must not be any discussion of Agency preference 

toward a particular remedy, the Agency's likely enforcement 

strategy, or responsible party attitudes or positions. 

If the site has been referred to the Department of Justice 

for litigation during the ~I/FS, there likely will be constraints 

on the scope of comMunity relations activities {see Section G). 

Further, if Regional technical enforcement and Regional Counsel 

personnel believe that there is a stronQ possibility that the site 

may be referred for litigation to obtain private party site cleanup, 
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some limitations also may have to be observed. For example, 

under such circumstances public and informal Meetings might he 

restricted to providing only information on site conditions and 

the status of the feasibility study, avoidinq responding to tech

nical questions or interpreting data. The purpose of this li~i-

tation. would be to prevent Agency officials or consultants from 

heing put pn record in a way that might bind the Aaency in liti

qation before all data anrl information have been gathered. 

Once the enforcement ~I/FS is completed, it should be made 

available for public review and comment in accordance with proce-

dures that apply to. Fund-lead sites. The opportunity for review 

and comment should include at least one public meeting to discuss 

the RI/FS and to respond to questions. (See S~ction G for limita-

tions that may be imposed in those instances where the site has 
2/ 

been referred to the Department of Justice for litigation.)-

Upon completion of the comment period, a summary of comments 

must be prepared to accompany the draft Neqotiations Decision 

Document (NOD). The NOD is a document that serves as the basis 

2/ In certain cases, court-established deadlines may require some 
adjustments in timing. For example, a court may reauire the 
government to identify its selected remedy by a date certain, but 
delays in ~he RI/FS may make it impossible to get community comments 
before the deadline. If the deadline cannot be extended, then some 
adju·stment, such as shortening the comment period, will have to be 
considered • 
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for the Agency to determine the remedy to be sought with respon

sible parties. (For details regarding the NDD and procedures for 

its preparation and processing, see the policy memorandum entitled 

•preparation of Decision Documents for Approving Fund-financed 

and Responsible Party Remedial Actions,• signed February 27, 1985, 

by the Acting Assistant Administrator for Solid Waste and Emergency 

Response.) Since the Neqotiations Decision nocument is enforcement 

confidential, it is not subject to public review, and its contents 

and recommendations may not be released without the approval of 

the Assistant Administrator. 

Canmunity relations activities at this point should involve 

advising the public that public comments are t>einq taken into account 

in the Agency's consideration of remedies, and that upon compl~tion 

of negotiations or litigation the public will have the additional 

opportunity to comment on the proposed remedy (see Sections F and G 

and the above-cited policy memorandum). Community relations staff 

also should advise the community of the next anticirated steps in 

the enforcement process and explain negotiation or litiqation pro

cedures (as appropriate to the site) through small group briefings, 

fact sheets, or brief i~formational materials deposited in a 

local information repository. As with other activities, community 

relations staff should consult with and obtain the approval of 

appropriate technical enforcement and Regional Counsel personnel 

to ensure that enforcement or negotiation positions are not jeopar

dized. Where the c~se has been referred for litigation, approval 

from the Department of Justice also is necessary. 

325 



6-18 

E. PURLIC PARTICIPATION IN TECHNICAL DISCUSSIONS WITH POTENTIALLY 
RESPONSIBLE PARTIES AND GOVERNMENT ~EPRESENTATIVES REGARDING 
ASPECTS OF SITE REMEDY 

There may be occasions where affected citizens may make 

valuable contributions to appropriate site remedy through partici

pation in technical discussions with potentially responsible 

parties and government representatives. These discussions, which 

would deal with technical issues, and not questions of liability 

or other issues not relating to remedy, would be conducted separ-

ately from, but contemporaneously with, government/responsible 

party remedy negotiations. The purpose would .be not only to 

facilitate public understanding of the technical issues, but also 

to better enable the government and responsible parties to 

arrive at a remedy that accommodates public concerns. 

In developing the co~munity relations plan for an enforce-

ment site, consideration should be qiven to whether such dis-

cussions will he appropriate. In most instances, however, the 

final decision cannot be made at this point because circumstances 

that would make such discussions appropriate or inappropriate 

will not be known. Therefore, the community relations plan should 

address only the potential for such discussions, the conditions 

under whic~ they might take place, and the criteria for public 

participation. 
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The decision on public ~articipation will be made by the 

Regional Administrator upon the advice of the Regional Superfund 

Community Relations Coordinator, the chief Regional Office 

official responsible for technical enforcement, and the Regional 

Counsel. Where the case has been referred for litigation or there 

is a likelihood of litigation, the concurrence of the Department 

of Justice also must be obtained. (With regard to public partici-

pation in technical discussions for sites that ar~ already in 

litigation, see Section G.) The followinq criteria should be 

considered in making the decision: 

(1) Has the interested public, including local government 
bodies, been able to aqree on its representatives (gen
erally no more than three or fourl: 

(2) Does the interested public have technical representation 
where the complexity of site issues requires such repre• 
sentation: · 

(3) Will public participation (a) facilitate understandino 
of community concerns, and (b) contrihute to timely 
resolution of technical issues: and 

(4) Are the potentially responsible parties willing to 
participate in such technical discussions. 

F. COMMUNITY RELATIONS DURING AND UPON COMPLETION OF NEGOTIATION~ 

The confidentiality of statements mane during the course of 

negotiations is a well-established principle of our legal system. 

Its purpose is to promote a thorough and frank discussion of the 

issues hetween the parties to attempt to resolve differences. It 

covers not only limitations on what may be revealed publicly, but 

also the understanding that offers and counter-offers made ·in the 
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course of negotiations may·not and will not be used by one party 

against the other in any litigation that may follow. Responsible 

pa~ties may be unwilling to negotiate if they cannot openly dis

cuss their differences because they fear public disclosure regard

ing issues of liability and other sensitive issues which may 

damage their potential litigation position or their standing with 

the public. This expectation of confidentiality necessarily re

stricts the type and amount of information that can be made public, 

but it can frustrate citizens and community aroups in their des.ire 

to know that their interests are being represented and protected~ 

Some information may be provided to the public, in many 

instances, without causing harm. For example, the identities of 

participants, dates of ne~otiation sessions, and other procedural 

info_rmation generally may be made public. In addition, informa

tion concerning technical issues and alternative re~edies under 

consideration also may be made public in many instances, so long 

as the negotiation or litigation ·positions of the participants 

are not. Other information should not be made public. For 

example, the attitudes of the parties to the negotiations cannot 

be revealed or discussed, nor can there be public speculation by 

Agency representatives on the prospects for a .successful outcome. 

Canmunity relations staff must consult with and obtain the approval 

of appropriate technical enforcement and Regional Counsel personnel 

before the release of any information regarding negotiations. If 

the site is in litigation, or is likely to be referred for liti

gation, approval of the Department of Justice also must be obtained. 
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If a negotiated settlement is reached, it will be embodied 

in either a proposed adminstrative order on consent to be 

issued by EPA -- or a proposed consent decree -- to be issued by 

a court -- that will be made available for a public comment perioo 

of at least 30 days unless special circumstances reauire a shorter 

period. (Note: administrative orders for removals are to be 

handled differently. See Section I.) If a consent decree is to 

be issued, community relations should be handled as described in 

Section G of this chapter. 

For admini$trative orders, the consent order will contain 

a stipulation that public comments may lead to modifications in 

the order. Community relations staff should announce the con-

clusion of negotiations, the ~rocedures for public comment·, and 
c 

the availability of the consent order and the Enforcement Decision 

nocument that will have been prepared by the Reqion and that is 

the mechanism for Agency approval of the cleanup. (NOTE: In 

accprdance with the policy ~emorandum of February 27, 19R5, 

referenced earlier, a responsiveness summary of public comments 

on the RI/FS is to be prepared to accompany the Enforcement Deci-

sion Document and will be made available for public review as 

part of the EDD.] The announcement should consist of at least a 

public notice, a news release ~o local media, and a notice in the 

local repository. The announcement also should explain where 

copies of the settlement documents, order, Eon, and responsiveness 

summary may be found (e.g., in the local repository), and where 
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comments should be sent. In some cases, community relations staff 

may want to provide personal notification to concerned and directly 

affected citizens. Any meetings or briefings planned regardina 

the order also should be announced. Communications to the public 

should focus on the technical provisions of the settlement agree

ment 1 details of the negotiations, such as the behavior, attitudes, 

or legal positions of responsible parties, any compromises incor

porated in the settlement agreement, and evidence or attorney 

work p~oduct material developed during neqotiations, must remain 

confidential. 

After the close of the comment period, a summary of comments 

must be prepared and sent to the appropriate R~qional official, 

who will recommend to the sig~ing official either that the order 

go into effect unchanqed or that negotiations he reopened to 

consider issues raised by the comments received. If agency 

neqotiators and responsible parties agree to make chanqes in the 

order, the order may be modified. The order qoes into effect 

once it is accepted unchanged or modified and subsequently ac

proved, except that aspects of an order not affected by potential 

modifications may be implemented without delay. 

G. COt1HUNITY RELATIONS DURING AND UPON COMPLETION OF LITIGATION 

A case may be referred to the'Depart~ent of Justice to initi

ate litigation at any point in the enforcement process. When a 
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ease. is referred, the needs for confidentialit.y and constraints 

on the scope and nature of community relations activities become 

greater. If litigation is initiated early in the enforcement 

process, the community relations plan for the site may need to 

be modified substantially. If it is initiated late in the process, 

at the conclusion of unsuccessful negotiations for example, the 

plan will require only an addition to accommodate the litiqative 

process. 

Where a case has been referred to the Department of Justice, 

community relations staff and Agency enforcement and legal person

nel must consult with the lead Department· of Justice attorney to 

determine the scope of community relations activities to be 

carried out. While strong consideration should be qiven to im~le

menting the plan as developed arid previously ~pproved, the federal 

litigation proce~s may require changes in the degree of public 

disclosure. For example, the court of jurisdiction may have 

rules regarding public disclosure. The court may or may not 

allow public meetings in the course of developing an P.I/FS for a 

site in litigation, and similarly may limit public comment on the 

completed feasibility study. A court also may place restrictions 

on information releases during neqotiations or any meetings with 

the public to discuss potential site remedy. Moreover, the rules 

of ethics governing attorney conduct will have to he satisfied 

in all cases. For example, the canons of ethics discouraae and 

even forbid extra-judicial publicity in certain circumstances. 
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Where litigation or settlement through administrative nego

tiations results in a consent decree for site cleanup, the consent 

decree generally will be made available by the Department of 

J·ustice for a public comment period o.f at least 30 days (see 28 

CFR S0.7(c)). In addition, the Enforcem.ent Decision nocument 

also vill be made available by DOJ for public comment. The 

nepartment of Justice will provide notice of the decree and EDO 

in the Federal Reaister and will receive all comments. Rowever, 

community relations staff· also should provide notice to the public 

of the conclusion of litigation and the procedures for commentinq 

on the consent decree and EDO. The notice and planned activities 

should be the same as for administrative orders on consent, but 

must be approved by the Department of Justice in advance. Pina·11y, 

responses to public comments are prepared by OOJ, with ass-istance 

from·Regional technical enforcement and Regional Counsel .personnel, 

and presented to the court for review before the decree becomes 

final. Community r~lations staff should work with appropriate 

Regional personnel in developing the responses. 

If administrative negotiations do not result in a settlement 

agreement and a Fund-financed cleanup is conducted, EPA may initi

ate litigation to recover the costs of response. Since cost 

recovery generally follows site cleanup, community interest in 

the site usually will have lessened. Community relations staff, 

or other appropriate Regional Office personnel, after coordination 

with the ne~artment of Justice, should take the lead in resnonding 
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to inquiries regarding current site conditions. All inquiries 

regarding litigation should be forwarded to the EPA cost-recovery 

team, which will prepare a ·response in conjunction with and with 

the approval of the Department of Justice. 

ff. COMMUNITY RELATIONS DURING A RESPONSIBLE P_ARTY CLEANUP 

EPA must maintain re~ponsibility for community relations 

during a cleanup managed by responsible parties pursuant to an 

administrative order or consent decree. The scope and nature of 

community relations activities will be the same as for Fund-lead 

cleanups. Where responsible parties have participated in community 

rela~ions activities at the site as discussed in Section c, EPA 

and responsible party roles already will have been determined. 

However, where a responsible party has not been involved in imple

menting the plan, EPA should continue solely to conduct community 

relations activities, unless the responsible party shows sufficient 

interest, commitment, and capability to warrant some level of· 

participation. 

I. COrtMUNITY RELATIONS DURING REMOVAL ACTIONS 

At any time EPA may issue a unilateral adroinistrative order 

to compel a responsible party to undertake an immediate removal 

or other urgent action, or. the Agency may arrive at an agreement 

with the PRPs to do.the work, which would be embodied in an 
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administrative order on consent. In addition, under certain 

circumsta~ces, the Agency may refer the action to the Department 

of Justice to seek a court order to secure the removal. By 

their nature, the situations giving rise to an immediate removal 

or other urgent action do not allow for the same level of public 

comment. Adjustments to the community relations process must 

be made to fit the time constraints. However, once issued, a 

unilateral administrative order or administrative order on consent 

becomes a public document which should be made available to the 

affected community. In addition, community relations staff should 

discuss the terms of the order witb citizens, local officials, 

and the media and describe the removal action. If, however, the 

responsible party fails to respond to the order, any statements 

or information releases regardinq the status of actions at the 

site or prospective EPA actions must first be cleared with 

appropriate Regional technical and legal enforcement personnel. 

Consent orders for removals normally should be subject to 

public review before becoming effective. However, if holding a 

comment period for an immediate removal miaht delay implementation 

of the order and endanger public health or the environment, this 

procedure may be modified. In such instances, community relations 

staff should discuss the order with citizens, local officials, 

and the media and explain why the need for immediate measures 

precludes establishinq a formal comment period. 
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Community relations activities during removals carried out 

by responsible parties should be the same as for Fund-financed 

removals. Responsible parties may participate, subject to the 

same considerations described above in Section H. 
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MEMORANDUM 

SUBJECT: 

FROM:. 

TO: 

. 
UNITED STATE~ ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTC?N• D,C, 20460 

MAY I SE 

Drafting Consent Decrees in Hazardous Waste Imminent 
Hazard Cases . /\. · ~r') 

Courtney M. Price~ 6 ~ ~ 
Assistant Adm·: istrator for J::,nforcement 

and Complia ~ !{init~)J.p~ . qt./ 'ff/I - '~ Jack W. McGr v 11 
Acting Assi nt Administ·rator for ·solid Waste 

and Emerg c_y Re-sponse 

Regional Administrators 

INTRODUCTION 

On October 19. 1983. the Office of Legal and Enforcement 
Counsel issued guidance on drafting judicial consent decrees. 
That document provides general guidance on drafting consent 
decrees for settlement of .hazardous waste cases, provides a 
checklist of provisions which ordinarily should appear in a 
decree, and offers sample· language for many commonly used 
consent decree terms. 

As the Agency enters into more and more consent decrees as 
part of the hazardous waste program, there has arisen an 
increasing need for supplemental guidance specific to imminent 
hazard enforcement actions under the Comprehensive Environmental 
Response, Compensation, and Liability Act (CERCLA) and section 
7003 of the Resource Conservation and Recovery Act (RCRA). 
These actions share common factual circumstances and yet are 
sufficiently distinct from other enforcement programs to warrant 
separate _additional guidance. For example, many hazardous 
waste cases are characterized by multiple defendants, raising 
unique liability issues which must be addressed in each decree. 
This guidance document will focus· on those consent decree 
provisions which are vital to settlement in hazardous waste 
cases, but which are handled differently (or not at all) under 
other programs_. ·· 
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The guid·ance is based upon and supplements the Agency's 
s·ettlement policy as stated in a memorandum entitled "Interim 
CERCLA Settlement Policy" (hereinafter "Settlement Policy") 
which we issued, along with Hank Habicht of the Department of 
Justice, on December 5, 1984. EPA enforcement personnel should 
interpret and apply this memorandum consistently with the 
Settlement Policy and any subsequent revisions thereto. 

Each decree will be negotiated amidst widely varying factual 
situations. Thus it is not appropriate to mandate the inclusion 
of model terms in each hazardous waste decree. Rather, this 
memorandum is intended to suggest ways of achieving the govern
ment's settlement goals. The sample consent decree provisions 
may be incorporated as is or modified to accommodate the 
inevitable eccentricities present in each case. 

I. Releases and Contribution Protection 

Although the greater portion of this memorandum addresses 
terms which the government wishes to include within consent 
decrees, it is also useful to discuss the major provisions 
which are generally requested by responsible parties in settlement 
dis~ussions, i.e.~ releases, covenants not to sue, and protec
tions against contribution. Since releases directly aftect 
liability for current and future hazards .posed by a site, these 
provisions must be drawn as narrowly as possible. 

A. Scope of Release 

The Agency's policy, absent extraordinary circumstances, 
is to grant releases from liability only for that part of a 
cleanup performed or funded by the responsibl~ parties. If 
only surface cleanup has been effected, the release should 
clearly be limited to liability for the work undertaken to . 
respond to surface contamination (as defined in the decree), 
and should expressly reserve ·our right to bring actions against 
the settling and non-settling parties for all other removal or 
remedial activities. The release ordinarily should not forgive 
government oversight, monitoring, and enforcement costs, 
unless the settlement payment takes these costs into account, 
nor should it include natural resource damages without the 
consent of the trustee.· 

The consent decree should clea~ly state that the release 
only extends to named part~es to the agreement, and not to all 
parents, subsidiaries, and affiliates, unless· 100% of the 
cleanup costs are recovered. Judicial or administr~tive causes 
of action against any other parties are to be reserved. This 
language is par.ticularly crucial where State law may require 
the release of all jpint tortfeasors if a release is given to 
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any one of them. Although it is our view that CERCLA calls 
for uniform federal rules of. decision, as a precautionary measure 
cohsent decree releasea in these States should be phrased in 
terms of a covenant not to sue i'n order to minimize the possibility 
that non-settling parties would be released from liability by 
the decree. Furthermore, the release should not extend to 
liability under any statutory claim which did not form the 
basis for the complaint or clearly ap~ly to the activities of 
the settling party. (For example,. a RCRA subtitle C regulatory 
action release should not cover liability under section 3013 
or 7003 of RCRA or section 106 of CERCLA). Similarly, a release 
or covenant not to sue should expressly apply only to civil 
-liability. Finally, in most cases (see the Settlement Policy, 
page 15), releases should specifically reserve the defendant's 
redisposal liability,. i.e., li~bility arising from off-site 
disposal of wastes removed from the site. 

B. Timing of Releases 

Many responsible parties have sought to obtain 
releases which become effective in advance of completing the 
needed abatement actions. As a general (ule, the Agency should 
require that releases only become effective wh~n all of the 
work (including monitoring.·) has been completed to EPA' s 
$atisfaction, whether defendants financed or conducted the 
work. 

c. Limiting Releases to Account for an Inadequate Remedy 

Although settle~ent agreements are often designed to 
accomplish a complete and permanent remedy, the Agency must 
protect itself from the possibility that the chosen remedial 
option will fail to entirely abate the releases at a.site and 
the potential for an imminent and substantial endangerment 
resulting therefrom. The Agency should use the consent decree 
to mini~ize the risk that the government will be left to finance 
a future cleanup resulting from failure of the remedy at the 
site. 

l. Where circumstances permit, compliance with 
the decree should be linked to achieving enforceable performance
based standards. The Agency must be in a position to move 
against the settling parties for failure to attain a s~andard. 
To the extent possible, the decree should not merely be a 
broadly phrased agreement on a remedy designed to generally 
meet the goals and objectives of the decree or the statute at 
issue. 

2. The decree should contain detailed oversight, 
operation, maintenance, inspection, and monitoring requirements
designed to prevent and uncover deviations from technical 
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standards over an extended period of time. These requirements 
should be embodied in workplan~ submitted for approval pursuant 
to the decree. 

3. The decree should contain financial responsibility 
requirements, (discussed below), sufficient to cover any costs 
arising from failure of the remedy. 

4. The decree should clearly articulate any assumptions 
upon which the remedial program is based. For ex-ample. a rt?medy 
may be designed with certain characteristics of the su~rounding 
area in mind. If land use patterns change, (for example, where 
a previously unused aquifer is tapped for drinking water) , the 
level of protection afforded to the environmen~ by the remedy· 
may be insufficient to protect human health. Ir any ot the 
stated assumptions change, the Agency should reserve the right 
to pursue modifications to the remedial program. 

5. Finally, the decree should contain a clause 
authorizing the government to reopen the decree if the site 
may present an imminent and substantial endangerment to the 
public health or welfare or the environment due to: 

The discovery of previously unknown·or 
undetected con.tlitions at the site; or 

the receipt of new information concerning 
the scientific premises of the decree. 
(See the Settlement Policy, page 16.) 

This reservation should allow the govern:nent to obta'in further 
remediation by the d~fendants or perform the work itself and 
seek cost recovery~ 'Despite best efforts at designing, 
constructing, and implementing a remedial program, it is 
inevitable that in a certain percentage of cases additional 
work will have to be performed to eliminate such endangerments. 

Responsible partiesi of course. want the decree to 
represent a final disposition of responsibilities. However, 
hazardous waste site abatement technology has not progressed 
to the point where the Agency can be relatively sure that the 
remedial techniques selected and implemented today will provide 
complete and permanent protection to the public on the hundreds 
of sites where work has·been or will be performed. The five-part 
program outlined above should maximize the degree of finality 
afforded to settling parties consistent with the need to 
safeguard the interests of the public. 
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D. Contribution Protection 

Contribution is an equitable remedy based on the 
principle that one who has paid more than a reasonable propor
tion of a judgment or debt is entitled to reimbursement from 
other liable parties. The issue of contribution will be 
particularly critical in multi-party cases that involve settle
ments with fewer than all of the responsible parties and where 
the government may still sue some or all of the non-settling 
parties. Anticipating th~t the government may sucessfully 
pursue a non-settlor, a defendant may demand that the United 
States agree to protect it from any claim for contribution 
fr~m any non-settling party as a condition to signing a consent 
decree. The effect of such a contribution protection clause 
sought by a settling defendant would be to have the United 
States agree to reduce its judgment against a non-settling 
responsible party by the amount of contribution ordered to be 
paid by a settling defendant to the non-settling party in 
subsequent litigation. 

It is the Agency's view that contribqtion protection 
clauses are largely unnecessary. Many States* have alre~dy 
enacted laws which pretect settlors from subsequent contri
bution actions. These l~ws have been modeled on Section 4 of 
the Uniform Contribution Among Tortfeasors Act (1955 Revision), 
drafted by the National Conference of Commissi9ners on Uniform 
State Laws, which provides: 

"When a release or a covenant not to sue or 
not to enforce judgment is given in gooa faith 
to one of two or more persons liable in tort 
for the same injury or the same wrongful death: 

"(a) It does not discharge any of the other 
tortfeasors from liability for the injury or 
wrongful death unless its terms so provide; 
but it reduces the claim against the others to 
the extent of any amount stipulated by the 
release or the covenant,.or in the amount of 
the consideration paid for it, whichever is 
the greater; and, 

* Seventeen States have adopted this Section or a similar 
prov1s1on: Alaska, California, Colorado, Florida·, Illinois, 
Massachusetts, Michigan, Missouri, Nevada, North Carolina, 
North Dakota,-ohio, Oklahoma, Oregon. Tennessee, Virginia, and 
Wyoming. 
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"(b) It discharges the tortfeasor to whom· it 
is given from all liability for contribution 
to any other tortfea·sor." 

Under this rule, once a reasonable, comprehensive, and good 
faith agreement has been reach~d. settling parties would be 
immune from third-party contribution claims. 

The 1 Agency is taking the position that federal courts 
should use the model rule as the standard for resolving 
contribution questions. The United States will be willing to 
include language in a consent decree ~hich states that it 
is the intention of the parties that future contribution 
actions against settlors be prohibited and encouraging courts 
to consult the Uniform Act as the federal rule of decision. 
Contribution protection clauses will therefore generally nor 
be necessary for consent decrees. 

As the Settlement Policy points out, however, providing 
protection from contribution to settling defendants may be 
appropriate in limited cases. If, under the law likely to be 
applied, contribution actions by nonsettling defendants may 
be permitted, EPA may consider providing contribution protection 
when two factors are present: 

1) the settlement addresses a very high percentage of the 
total cleanup; and 

2) the relative responsibilities of the responsible 
parties can be clearly allocated, so that future actions are 
not likely to reapportion liability. 

On a case-by-case basis, the litigation team will·assess whether 
these factors and other circumstances in the case warrant 
inclusion· of contribution protection i~ the decree. 

Of course, the greater the percentage of cleanup covered 
by the decree, the lower the risk that claims for contribution 
will be successfully asserted against settling parties. Compre
hensive settlements will maximize the chances that compliance 
with the terms of the decree discharges a company's liability 
for a site. 
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E. Sample Language on Releases and· Contribution 
Protection 

The following sample consent decree language assumes 
that total cleanup has been or will be undertaken by the 
responsible parties pursuant to EPA approved procedures. It 
also assumes that the site is located in a State where the 
release of one joint tortfeasor operates as a release on all 
others. 

Covenant Not to Sue 

In consideration of work which has been and 
will be perfqrmed and payments which have 
been.made by the Company under the terms of 
the Decree, the Governmental Parties (herein
after "Government") hereby covenant not to 
bring any civil judicial o~ administrative 
action agaiqst the Company and its otfic~rs 
and .. employ'ees for. any claim or cause of 
action cited in the Complaint relating to 
"covered matters." "Covered matters" include 
liability arising from [work performed under 
the decree] and [specified costs incurred to 
date]. The covenant shall become effective 
upon completion to EPA's satisfaction of the 
remedial activities described in the attached 
specifications. To the extent that·State 
law is deemed to govern liability arising 
from activities related to the Site and the 
interpretation of the terms of this Decree, 
the parties do not intend this section to 
serve as a general unqualified release. 
This section should be construed as a covenant 
not to sue the Company, and should not act 
to release any other party from liability. 

This covenant not to sue does not extend to 
liability for damage to natural.resources, as 
·defined in CERCLA, to liability arising from 
hazardous waste removed from the site, or to 
future monitoring or oversight expenses incurred 
by the Government. In addition, notwithstanding 
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any other provisions of this decree, the Government 
reserves the right to seek modification to this 
Decree or institute a new action to seek additional 
remedial measures at the site, through an action 
to compel the defendants to perform remedial work 
or reimburse the Government for cleanup costs, if:· 

(1) at any time previously unknown or undetected 
conditions at the Site present or may present an 
imminent and substantial endangerment to the 
public health or welfare or the environment; 

(2) the Agency receives new intormation, 
concerning the nature of the substances at 
the site or the appropriateness ot the remedy 
described in Appendix I, which indicates that 
site conditions may present an imminent and 
substantial endangerment to the public health 
or welfare or the environment. 

(3) [there occurs a change in one or more 
assumptions upon which the remedial program 
is based. (See discussion in part C above).] 

The parties recognize the possibility that 
there may be brought or asserted against the 
Company suits or claims tor contribution for 
liability for covered matters by persons or 
entities that have not entered into this 
settlement that might, if successful, obligate 
the Company to pay amounts toward covered 
matters in addition to those recognized in 
this Decree. It is the expressed intention 
of the parties that the Company not be required 
to pay amounts in contribution for covered 
matters or be required to remain as parties 
in any suit or claim for contribution for 
covered matters. It is also agreed that the 
Government shall be under no obligation to 
assist the Company in any way in defending 
against such suits for contribution. 

The parties represent that this Decree was 
negotiated in good faith and that the 
Company's undertakings at the Site represent 
a fair and equitable assumption of the Company's 
alleged responsibilities for covered matters 
considering, among other factors, the fact that 
it is in the best interest of the Government 
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to encourage equitable settlements without 
burdensome litigation. The parties agree 
that federal law should govern questions 
of contribution among parties that may be 
adjudicated to be liable jointly or severally 
for covered matters. The parties agree 
that. in determining the appropriate federal 
rule of decision to establish the effect of 
this Decree on possible rights of contribution, 
a court should adopt the principle set forth 
in Section 4 of the Uniform Contribution Among 
Tortfeasors Act. 

II. Site Access 

It is essential that EPA have access to the site in order 
to observe any work taking place and monitor c.ompliance with 
the terms of the decree. Language granting access should 
provi.de access during the effective period of the decree and 
describe the scope of the inspector's powers. 

A sample site access clause is: 

During the effective period of this decree, 
EPA or its representatives, including 
contractors, shall have access at all times 
to the Site and all property owned or 
controlled by the.defendant for purposes of 
conducting any activity authorized by CERCLA, 
including but no·t limited to: 

A. Monitoring the progress of activities 
taking place; 

B. Verifying any data or information 
submitted to EPA; 

C. Conducting investigations relating to 
contamination at or near the site; 

D. Obtaining samples at the site; and 

E. Inspecting and copying records, operating 
logs, contracts, or other documents 
required to assess the defendant's 
compliance with the Decree. 
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In addition, the defendant will not object to 
EPA's obtaining, for the above purpose, access 
to any establishment or place owned or operated 
by any third party under contract with the 
defendant. Nothing herein limits or otherwise. 
affects any right of entry held by EPA pursuant 
to applicable laws, regulations, or permits. 

Where it is necessary for EPA to have access to the 
property of a defendant for a long period of time, an easement 
over the property may be desirable. The easement should run 
with the land and be recprded to place all future purchasers 
on notice. 

It is important that access considerations be taken into 
account at the beginning of a lawsuit in order that all 
appropriate parties be brought under the court's jurt"sdiction. 
The government may often want to name an "innocent" landowner 
as a defendant solely for the purpos~ of facilitating access 
to his or her property to conduct response activities. 

III. Authority of the Signatories 

Obviously it is important that persons signing a•. 
settlement agreement have authority to sign for.and bind their 
principals. Sample language to p'rovide for this is: 

Each of the signatories to this Decree ceTtifies 
that he or she is fully authorized to enter into 
the terms and conditions of this Decree and 
to legally bind the party to the Decree so 
represented by him or her. 

Where there is any doubt regarding the commitment of the 
principals to the decree, or in cases where substantial sums 
are at stake, the government, in an abundance of caution, may 
wish to require that the principals themselves be signatories 
to the decree. 

IV. Insurance/Financial Responsibility 

A. Insurance. Where the cleanup is being conducted 
by a responsible party, the party should be required to 

·protect both itself and EPA from liability, by purchasing 
insurance or through another financial mechanism, from injuries 
to third parties due to acts or omissions of the party conducting 
the work. For example: · 

The ·company shall purchase and maintain in 
force insurance policies in the maximum amount 
available, which shall protect the United 
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States and the public against any and 
all ·liability arising out of the Company's 
and its contractors' and other agents' 
acts or omissions in performance of the 
work. Prior to commencement of work at 
the Site, the Company shall provide EPA 
with a certificate of insurance and a copy 
of the insurance policy for EPA's approval. 

B. Financial Responsibility. In addition to liability 
.insurance, it is important to have assurance that the party 
conducting the work will have the financial capability to 
complete the work. This can be accomplished by several means: 

(1) Performance bond; 

(2) Letter of credit; 

(3) Guarantee by a third party; or 

(4) The party conducting the work can present the 
Agency with internal financial information sufficient to satisfy 
·the Agency that the party has enough assets to make it unnecessary 
to require additional assurances. If this method of financial 
responsibility is chosen and if the term of compliance within 
the Decree is greater than one year, then the Decree should 
provide for the party to annually submit internal financial 
information. If the Agency then determines the financial 
assurances to be inadequate, the Decree should provide that 
the party can be required to obtain a bond or one of the other 
financial instruments listed above. 

A performance bond by a reputable company is generally 
the preferred type of assurance. The bond should assure that 
the work will be completed regardless of remaining cost. The 
latter two mechanisms require a detailed examination of the 
financial status of the party doing the work and the Guarantor. 
No matter which financial instrument is used, EPA should be 
authorized in the Decree to approve such instrument before it 
is incorporated into the agreement. 

V. Establishment of a Trust Fund 

Frequently in multiple-party generator cases, the 
generators will want to select a contractor to clean up the 
site. If the contractor is a party to the litigation, the 
consent decree may make the contractor ~xpressly responsible 
for .the cleanup and the generators responsible for paying for 

·the cleanup. However, in order _to assure completion of the 
work, the generators should also remain liable until completion. 
The funds to pay for the cleanup are collected in advance from 
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the generators. The most commonly used mechanism for accomp
lishing this is the establishment of a trust fund or escrow 
account for paying the contractor. The trust fund or the 
account can be administered by a State or other public entity 
or a bank or similar entity experienced in administering trust 
funds. Neither EPA nor other Federal agencies should administer 
the fund. However, the Decree should pro~ide that E~A muse 
approve the form of the Trust or escrow agreement. The consent 
decree should specify how the fund will be created, how much 
money is to be deposited into the fund, and how disbursements 
will be made from the fund. The fund account should earn 
interest. 

Disbursements are usually linked to completion of certain 
milestones required by the decree. Agency approval may be 
required for each disbursement. The final payment should not 
be made until the contractor has certified, and the Agency has· 
confirmed, that all work to be paid for by the fund has been 
completed. It may also be desirable to establish a schedule of 
payments from the fund to assure that the money remaining in 
the fund is sufficient to pay for completion of the cleanup 
should the contractor default. The Decree should provide that 
EPA does not guarantee the sufficiency of the fund. A sample 
trust fund clause is: 

Within three days after the,entry of this 
Decree, the Companie~ each shall pay to the 
site Trust Fund (hereinafter the "Trust Fund") 
established at the Bank the sum which is shown 
for that Company in Exhibit A hereto. Prior to 
establishment of the Trust Fund, the foi;m of the 
trust a~reement must be submitted to EPA 
for its apptoval. The Trustee shall deposit 
the money in an interest-bearing account 
and use the money in the Trust Fund to pay the 
Contractor to perform.the Work described in 
Exhibit B hereto (hereinafter referred to as 
the "Work"), which Exhibit is hereby incorporated 
by reference an.d made a part of this Decree as 
though it were set forth verbatim. All money 
remaining in the Trust Fund after completion 
of the work, including interest earned, shall 
be deposited in the Hazardous Substances Response 
Trust Fund as recompense for response costs 
incurred by the United· States not otherwise 
reimbursed under the terms of this Decree. 

EPA does not guarantee the monetary sufficiency 
of the Trust Fund established by this section. 
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A sample Schedule of Payment clause is: 

The funds will be disbursed in accordance with 
the following schedule. 

(a) Upon entry of this Decree the Contractor 
shall receive $100,000 from the Trust Fund. 

(b) Upon completion and approval by EPA 
of items l, 2, and 3 of the Work, the 
Contractor shall receive $300,000 from the 
Trust Fund within no more than 20 days 
after receipt of the Trustees of an applica
tion for payment by the Contractor. 

(c) Upon completion and approval by EPA, 
of items 4, 5, 6, and 7 of the Work, the 
Contractor shall receive $500,000 from the 
Trust Fund within no more than 20 days after 
receipt by the Trustees of an application for 
payment by the Contractor. 

(d) Upon inspection of the Site and 
certification by the United States that 
the Contractor has completed the Work, the 
Contractor shall receive ·ssoo.ooo from the 
Trust Fund within no more than 30 days atter 
receipt by the Trustees of an application 
for payment by the Company. All remaining 
money in the Trust Fund, including earned 
interest, shall be deposited in the Hazardous 
Su~stances Response Trust Fund. 

VI. Restrictions on Conveyance 

It is important that a subsequent purchaser of real 
property is notified that the site is the subject of a consent 
decree, and that h~ may be required to fulfill the terms 
therein. There are several methods of providing sue~ notice: 

l. Depending upon the State, one may notify a 
subsequent purchaser by recording or filing a copy of the 
consent decree with the County Recorder (Registry of Deeds) or 
Clerk of Courts, so that a title search would reveal the exis
tence of the decree~ Individual State law will have to be 
considered as to the proper method.of recordation. 

2. The decree may require that the grantor notify 
the plaintiff, prior to the transfer of title, of the name of 
the grantee and,. subject to EPA approval, what specitic 
requirements of the consent decree will be performed by the 
grantee. 
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3. The grantor may be required to include 
notification in the conveyance (deed) that· the property is 
subject to the terms of the consent decree, and may also be 
required to d~scribe in the conveyance the prior use of the 
site, (e.g., use as a hazardous waste disposal facility). 

The major concern in fashioning any type of language is to 
allow for free alienation. Language such as the following 
should achieve our objectives: 

Within thirty days of approval by the Court 
of thig Decree, defendant shall record a 
copy of this Decree with the Recorder's 
Office, County,.Sta~e 
of 
~~~~~~~~ 

The -site as described herein may be freely 
alienated provided that at "least sixty days 
prior to the date of such alienation defendant 
notifies plaintiff of such proposed alienation, 
the name of the grantee, and a descriptiqn of 
defendant's obligations, if any, to be performed 
by such ~rantee.. In the event of such alienation, 
all of defendant's obligations pursuant to this 
Decree shall conti~ue to be met by defendant or, 
subject to EPA approval, by, the grantee. 

Any deed, title or other instrument ot conveyance 
shall contain a notice that the site is the 
subject of this Decree, setting forth the style 
of the case, case number, and Court having 
jurisdiction herein. 

These provisions, of course, are only applicable to sites 
where the landowner is a named defendant. In cases involving 
non-landowner defendants, the government may wish to specify in 
the decree that sale of the site has no effect on the obligations 
of such defendants. 

VII. Priority of Claims Versus Non-Settli~g Parties 

When a case is settled for less than the total amount 
necessary to complete a response action or to reimburse 
plaintiff fully for costs incurred, it may be done so with the 
anticipation that the non-settling parties will be available 
to.reimburse the Agency for the remaining balance and/or 
complete the response action. To ensure that sufficient funds 
are available or to avoid delay in collecting on any judgments 
as to non-settling parties, a provision may be included in the 
consent decree providing ·chat an Agency judgment obtained 
against non-settling parties takes priority over that obtained 
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by any_of the settling parties. Sample priority of claims 
language is as follows: 

Defendant's claim against any other responsible 
party in this or any other proceeding for 
contribution or indemnification of all or a 
portion of the cost of its settlement herein 
shall be secondary to the United States' 
claim against such other responsible party 
as to any remaining balance for the response 
actions or other costs incurred for action 
taken at the Site. 

VIII. Preclusion of Claims Against the Fund 

Section 112 of CERCLA provides a procedure whereby a 
private par~y which has performed a CERCLA cleanup may assert 
claim_s to recover such costs from the Fund assuming the party 
has received "preauthorization" pursuant to the National 
Contingency Plan. See 40 CFR § 300.25(d). The right to 
recover such c·laims is subrogated to the United States by the 
payment of such a claim. 

In mult~ple party consent decrees, it is important to 
include a provision prohibit~ng future ~laims against ~he Fund 
by the responsible parties, unless the responsible parties 
are explicitly preauthorized to bring a claim as part of the 
settlement.~/ S~c·h a provision is particularly importarit in 
cases where defendants may later allege that the percentage 
of the total remedial costs that they contributed to the settle
ment is disproportion~te to the extent that they contributed 
to the prob~em at the site~ 

The language should be extremely broad and unequivocal. 
An example of such a provision is provided below: 

In consideration of the entry of this Consent 
Decree, defendants agree not to make any claims 
pursuant to Section 112 of CERCLA, 42 U.S.C. 
Section 9612,· or any other provision of law 
directly or indirectly against the _Hazardous 
Substance Response Trust Fund established by 
CERCLA or other claims against the United Stat~s 

~I As EPA policy on the issue of combining private party 
cleanup with Fund expenditures evolves, there may arise 

situations where a claim against the Fund would be permissible. 
The language above should be followed pending f\~rther guidance 
on circumstances where exceptions might be permitted. In addition, 
statutory amendments to CERCLA that would obviate the need for 
this provision are currently under consideration by Congress. 
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for·expenses related to this case and this 
Consent Decree. Nothing in this Consent Decree 
shall be deemed to constitute preauthorization 
of a CERCLA claim within the meaning of 40 CFR 
§ 300.25(d). . . 

Consent decrees with similar provisions include the Petro 
Processors, Bluff Road, Chem-Dyne, and Seymour decrees. In 
cases involving just one responsible party, such a provision 
should also be included since there is always some doubt 
concerning whether there may be other, perhaps unknown at the 
time, responsible parties. 

This provision should be relatively non-controversial 
because any defendant willing to enter a consent decree 
presumably is willing to pay the portion of the cleanup 
specified in the decree. 

IX. Joint Responsibility Among Responsible Parties for 
Implementing the Decree · · 

The Agency has consistently interpreted CERCLA as 
authorizing imposition of joint and several liability on all 
responsible parties. The pred6minant, case law accepts that 
interpretation. It is important tp preserve this pri~ciple in 
multiple defendant cases. Also, from. a practical point of 
view, it is necessary to have the consent decree recognize 
joint responsibility in order to prevent the insolvency or 
other problems of one defendant from delaying the entire 
cleanup. 

In order to provide assurance that cleanup will proceed 
on schedule, consent decrees should include a joint responsi
bility provision, such as the example set forth below: 

The Industry Defendants shall implement the 
remedial actions for both sites as provided 
in this Decree, in accordance with the 
schedules estab~ished in the various plans 
and in this Decree. 

In the event of the insolvency or other 
inability of any one or more Indus.try 
Def Pndants to implement the activities 
required by this Decree, the remaining 
Industry Def endartts agree to complete all 
such activities and actions required by 
this Decree. 

If there is only one responsible party, then particular 
care must be taken in drafting the Guarantee, Performance/ 
Completion Bond or Financial Responsibility provisions, to 
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provide assurance that there will be adequate resources to 
complete implementation of the remedial measures. 

x. Public Access to Documents 

Many consent decrees require an elaborate investigation 
and study phase, similar to a CERCLA RI/FS, before some or all 
of the final remedial .actions are determined. In all cases, · 
many engineering details, protocols. and specifications are not 
determined until the consent decree is implemented. Substantial 
amounts of technic .• l inf.ormation and detail will be determined 
during the implementation of the consent decree under EPA's 
oversight. 

The public is often intensely interested in the progress 
of such remedial actions. When EPA is performing the remedial 
action pursuant to CERCLA, the Agency makes information and 
draft proposals available through a community relations plan. 

It is EPA policy to implement at all sites, regardless 
of whether the cleanup is performed by the government or the 
responsible party, a community relations plan which encourages 
public participation in the cleanup process. This policy, 
however, must be balanced agaihst th~ need tor confidentiality 
in Pnforcement actions~ Since the implemeneation of - consent 
decree may give rise to disputes with the responsible party 
which end up before the court, implementation oi the consent 
decree is still litigation-related. 

In general, consent decrees should contain µrovisions 
that explicitly require that all technical data and factual 
information generated and submitted by the defendant are 
available for pub!ic inspection unless they are requested to 
be made confidential by the defendant pursuant to EPA regulations 
(see 40 C.F.R. Part 2). Where possible, specific and general 
categories of data and information that the defendant must 
make public should be specified. Because of the need to protect 
open and frank interagency communication. this provision should 
not apply to Agency information or documents. However, raw 
technical data generated by EPA or the State, if applicable, 
should be made public nonetheless after all applicable quality 
assurance/quality control protocols have bee~ complied with. 

After a consent decree is signed, EPA and the defendants 
may nonetheless continue negotiations over matters left 
unresolved by the decree, (~ •. remedial proposals which must 
await completion of additio~sampling and analysis). In some 
cases, EPA and the defendants might be urged to make public 
all draft remedial proposals leading up to settlement. To 
avoid this unproductive and impractical procedure, EPA should 
include explicit language in the consent decree exempting 
negotiation documents from the public disclosure provision. 

354 



- 18 -

Also, EPA should consider clearly articulating from the outset 
of the community relations program that "negotiation" documents 
are not official. submissions within the meaning of the consent 
decree clause. 

An example of such a provision is provided below. 

All data, factual information, and documents 
submitted by the Defendant to EPA and the 
State pursuant to this Consent Decree shall 
be subject to public inspection unless 
identified as confidential by Defendant 
in conformance with 40 C.F.R. Part 2 or 
applicable State law or otherwise exempted 
by the terms of this Consent Decree. The data, 
factual information and documents so identified 
as confidential will be disclosed only in 
accordance with EPA regulations or applicable 
State law. The Defendanc shall not assert 
confidentiality regarding any hydrogeological 
or chemical data, data submitted in support 
of a remedial proposal or any other 
scientific or engineering tescs or data. 
This provision does not apply to documents 
exchanged by the parties relating to issues 
of liability or the determination what additional 
remedies, if any, other than those specifically 
required by the terms of this Decree, may be 
necessary to remedy conditions at the site. 

XI. Dispute Resolution Provisions 

Hazardous waste· consent decrees may require one or 
seve.ral parties to take samples, perform studies, and implement 
other remedial steps about which there may arise differences 
of opinion whether the obligation was satisfied. Such 
differences of opinion may also arise over whether or not a 
force majeure event has occurred, or whether the defendant has 
incurred liability to pay stipulated penalties under the decree. 
As noted in the general guidance on consent decrees, it is 
useful for the decree to specify a mechanism or mechanisms to 
resolve such disputes. 

Such mechanisms may include negotiations among the parties 
as well as judicial resolution. The sample language below 
provides for both, althoug~ the parties would probably disc~ss 
the issue and engage in limited negotiations even if the decree 
did not expressly mention such a mechanism. 

Particularly where the dispute concerns the implementation 
of remedial work, it is important to resolve it quickly. Some 
disputes may be more quickly resolved by discussion and 
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negotiation.among the parties rather than a judicial hearing; 
however, ·it is important not to allow negotiations to consume 
too much time. Therefore, the government should not hesitate, 
to seek judicial resolution of disputes which the parties ·\ 
cannot readily resolve among themselves. 

Where possible, it is helpful to minimize the drain on 
Agen~ resources by placing on the defendant the burden to 
demonstrate.that its proposal is most consistent with the 
purposes of the decree. An acceptable sample provision follows: 

DISPUTE RESOLUTION 

The parties recognize that a 
dispute may arise among defendant, EPA 
and the State regarding plans, proposals 
or implementation schedules required to be. 
submitted by defendant pursuant to the terms 
and provisions of this Coneent Decree,. or 
regarding whether a force maj eure event., as 
defined in paragraph of this Decree, 
has occurred, or whether defendants have 
incurred liability to pay stipulated penalties 
un~er paragraph • If such a dispute arises, 
the parties will endeavo~ tto settle it by good 
faith negotiations among themselves; If the 
parties cannot resolve the issue within a 
reasonable time, not to exceed thirty calendar 
days, then any party may file a petition with the 
Court setting forth the matter in dispute. 
The filing of a petition asking the court 
to resolve a dispute shall not extend or 
postpone defendant's obligations under this 
decree with respect to the dispute~ issue. 

In the event of a dispute between 
defendant and EPA or the State, defendant 
shall have the burden of: (1) showing that 
its proposal is more appropriate than the 
proposal of EPA or the State to fulfill the 
terms, conditions, requirements and goals 
of this Decree, and (2) demonstrating that 
its proposal is consistent with the National 
Contingency Plan; will abate hazards at the 
site; and will protec~ public health, welfare, 
and the environment from the release or 
threat of release of hazardous substances at 
the site. If the dispute concerns an issue 
of science, technology, or public policy 
within the areas of EPA's expertise, the 
Court shall adopt the position (if any) 
proposed by EPA, unless the Court finds that 
position ~o be arbitrary and capricious. 
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XII. Stipulated Penalties 

Hazardous waste decrees which establish obligations for 
defendants to complete in the futu~e should contain stipulated 
penalty provisions to assure that the defendant will comply 
with its obligations and to minimize disputes over the 
appropriate sanction foi failures to comply. Such obligations 
will typically include the implementation of remedial work 
(including construction requirements), and reporting and 
monitoring requirements. 

The purpose of a stipulated penalty clause is to deter 
potential violations of the decree by associating with each 
vioLation the immediate obligation to pay a large enough 
penalty to make compliance more attractive than violation. 
However, even payment of a stipulated penalty should not 
qeprive the goverrunent (or the court) of other remedies, 
including injunctive relief, and every stipulated penalty 
provision should contain a clause to this effect. Stipulated 
penalties should never be considered as setting a maximum 
penalty exposure, subject to negotiati_on downward. 

The autho~ity of the district court to impose monetary 
p~9alties or fines for prospective violations .of consent 
decrees fl~ws not on~y from the.civil penalty authorities of 
the environmental statutes (e.g., RGRA §§ 3008, 7003(b); 
CERCLA § 106(b)), but also from the court's civil contempt 
power--its independent statutory authority to punish violation 
of its lawful orders by fine or imprisonment. 18 u.s.c. 
§ 401. When fines under§ 401 are prospective, applying only 
to future violations, they are considered "coercive," intended 
to give the defendant an incentive to comply with the court's 
order. Prospective fines under § 401 are not subject to the 
monetary limits in the penalty provisions of other statutes. 

Stipulated penalties should be large enough to provide a 
real incentive to the defendant to fulfill its obligations on 
time, considering the financial strength of the defendant, any 
economic saving from de~aying compliance, and any harm or risk 
of harm to public health or the environment from delaying 
compliance. (See Perfect Fit Industries, Inc. v. Acme Quilting 
Co., Inc., 673~2d 53 (2d Cir. 1982), cert. denied 103 S.Ct. 73.) 
At the same time, the magnitude of stipulated penalties should 
not be so great that the defendant prefers to allow the govern
ment to perform remedial work with Superfund money, rather 
than perform work its elf.· 

Depending on the facts of the case, i~ may be appropriate 
to: a) specify all numbered paragraphs the violation of which 
will be penalized; b) establish a schedule of per diem penalties 
which increases with the duration or extent of the violation; 
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or c) establish higher penalty amounts for more important 
violations. 

Stipulated penalties may be divided between the United 
States and a State as co-plaintiffs, provided that: (1) the 
State has taken an active part in the litigation, including 
the seeking of stipulated penalties, and (2) State law provides 
independent authority for the State to obtain civil penalties. 

The following sample language demonstrates escalated 
stipulated penalties, and a division of stipulated penalties 
between the United States and a State. 

STIPULATED PENALTIES 

(A) Unless eKcused by the provisions 
of paragraph [force majeure clause], the 
Defendant shall pay the following stipulated 
penalties for'any failure to comply with 
time requirements of this Consent Decree, 
including any implementation schedules 
submitted by Defendant and approved by 
EPA/State or this Court: 

Period of Failure to Comply 

1st through 14th day 
15th through 44th day 
45th day and beyond 

Penalty p·er Violation Per Day 

$1,500 
$5,000 
$10,000 

(B) Stipulated penalties under this paragraph 
shall be paid by two certified checks of equal 
amounts with one-half 9f the daily penalty payable 
to the "Treasurer of the the United States" and 
the other one-half payable to the nArkansas 
Department of Pollution Control and Ecology." 

(C) The stipulated penalties set forth above 
shall be in addition to any other remedies or 
sanctions which may be available to EPA/State by 
reason of Defendant's failure to comply with the 
requirements of this Consent Decree. 

(D) If the parties disagree whether 
Defendant has violated a provision of this decree 
for which a stipulated penalty is due, the 
Defendant may petition the Court under [dispute 
resolution paragraph]. Defendant must file any 
such petition within 30 days of receiving written 
demand for payment from the Plaintiff. 
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XIII. Admissibility of Data 

In order to avoid di$putes over the integrity of sample 
results or other data in the event that the parties disagree 
over how to implement the consent decree, the decree should 
provide that verified data is admissible in evidence. 

A model clause is: 

The Defendants waive any evidentiary 
objection to the admissibility into evid~nce 
of data gathered, generated, or evaluated 
pursuant to this decree that has been verified 
by the quality control/quality assurance 
procedures contained in part However, 
a Defendant may object to a sp~citic item 
of evidence if th~ objecting party aemon
strates that such item of evidence was not 
gathered or generated in accordance with the 
sampling and analytical procedures estab
lished pursuant to the site Work Plan. 

The Decree should provide that EPA must aµprove sa~pling 
and analytical procedures. Additionally, it is necessary for 
there to be a careful oversight program~ 

DISCLAIMER 

The policies and procedures established in this document 
are intended solely for the guidance of government personnel. 
They are not intended and cannot be relied upon to create any 
rights, substantive or procedural, enforceable by any party in 
litigation with the United States. The Agency reserves the 
right to act at variance with these policies and procedures and 
to change them at any time without public notice. 
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UNITED STATES ENVIRONMENTAL. PROTECTION AGENCY 

WASHINGTON, O.C. 20460 

OFFICE OF 
SOL.IOWASTE AN.O EMEFIGEf'.CY AESPONS; 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

P~oce~ures for P~anning and Implementing Off-site 
Respon~e Act;i'~n~· 

_/~~;( ~_,./' .'...-j;_,...,v 
,.Ila ck w. Ma'Gr a tr 
Acting Assistant Administrator 

v 

Regional Administrators 
Regions I-X 

This memorandum addresses procedures that must be observed 
when a response action involving off-site storage, treatment or 
disposal of hazardous substances is selected under the Compre
hensive Environmental Response, Compensation, and Liability Act 
of 1980 (CERCLA), and the Resource Conservation and Recovery Act 
(RCRA). It prohibits use of a RCRA facility for off-site mana~e
ment of Superfund hazardous substances if it has si~nificant 
RCRA violations!- or other environmental cond.i.tion~ that affect 
the satisfactory operation of the facility. It also addresses 
requirements for analyzing and selecting response actions that 
involve permanent methods of managing hazardous substances. 

In November of 1984, amendments to the Resource Conservation 
and Recovery Act were enacted. These. amendments impose new 
requirements for the safe management of hazardous wastes. In 
the case of land disposal facilities, the amendments require 
that certain t~pes of units (new, replacement and lateral ext~n
sions) be double lined by May 9, 1985. The amendments impose 
technical requirements to ensure that when land disposal facilities 
are used they are used safely. 

EPA intends to follow the direction established by Congress 
in the RCRA amendments when undertaking on-site response actions 

I A significant violation includes a Class I violation as defined 
by the RCRA Enforcement Response Policy (December 21, 1984). 
This policy defines a Class I violation as a violation that 
results in a release or a serious threat of release of hazardous 
waste into the environment, or involves the failure to assure 
that ground water will be protected, that proper closure and 
post closure activities will b~ undertaken, or that hazardous 
wastes will be destined f~r and delivered to RCRA permitted ~r 
interim status facilities. The policy contains a list of 
examples of violations which are Class I violatjons. Re~ions 
should recognize that violations other than Cla~s I violations 
may be significant for purposes of these procedures, depending 
on the situation at the facility. 
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and when response actions involve off-site management of hazardous 
substances. This memorandum details how the Agency plans to 
achieve these goals. 

Section I of this memorandum discusses background issues. 
Section II A discusses the need to consider trea~ment, recycling 
and reuse before off-site land disposal is used. Section II B 
details procedures that must be followed in -selecting any off-site 
facility for management of hazardous substances. This section 
also discusses the criteria to be used in making the selection. 
For facilities in assessment monitoring, this part states that 
conditions which lead to and result from being in assessment 
monitoring may constitute conditions that render the facility 
unsuitable for disposal of hazardous substances. Therefore, 
when a facility is in assessment, the conditions which lead to 
the required assessment, and any monitoring data, must be evalu
ate~ to determine if the facility poses such conditions. If so, 
the facility may not be used unless the owner or operator commits 
to correct the problems and the unit to be used for disposal 
poses no problems. 

Section III discusses RCRA manifest requirements. Section IV 
discusses PCB disposal requirements. Finally, Section V details 
how this policy will be implemented. Attachment A is a chart 
summarizing the policy on use of off-site RCRA facilities. _Th.is 
chart should be used in conjunction with the policy document, not 
in lieu of it. 

These procedures are applicable to all response and enforce
ment actions taken pursuant to CERCLA and section 7003 of RCRA. 

This memorandum replaces guidance entitled "Requirements for 
Selecting an Off-Site Option in a Superfund Response Action", 
dated January 28, 1983. This policy is an interim one that the 
Agency intends to publish as a notice in the Federal Re~ister 
in order to receive public comment on its provisions. After 
reviewing these comments EPA will determine whether revisions 
are necessary. 

ways: 
These revisions strengthen previous requirements in several 

° Coverage - This memorandum extends requirements to 
enforcement actions under §106 of CERCLA and §7003. of RCRA, 
and expands requirements for removal actions. 

0 Use of Treatment -·These procedures require consideration 
of treatment, recycling or reuse for all response and 
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enforcement actions, to foster the use of more permanent 
solutions, and, in the ·case of remedial actions, where 
cost-effective. The Agency is not certiin whether 
sufficient capacity is available at this time to use 
treatment in all cases where it is feasible. As more 
information on capacity becomes available, the A~ency 
will re-examine requirements for treatment to determine 
whether they can be strengthened. The previous procedures 

"did not address use of treatment. 

0 Requirements for a treatment, stora~e or disposal facilitv 
Previous guldance required inspection within 12 months 
before contract award for stora~e, treatment or disposal. 
The revisions require inspection wi·thin six months of 
actual storage, treatment or disposal. It also stated 
that if a facility had deficiences that resulted in unsound 
treatment, storage or disposal practices it should not be 
used. The guidance also required RCRA violations that 
adversely affected facility performance to be corrected 
prior to contract award. Under the revisions, a facility. 
that has significant RCRA violations or other environmental 
conditions that affect its satisfactory operation may not 
be used unles~ certain conditions are met. First, there 
must be a compliance agreement in place to correct all 
deficiencies at the facility; second, the unit that is 
used muse not cause or contribute to significant problems 
at the facility. This provision reco~nizes that in some 
situations it is infeasible to complete correction of all 
violations prior to usin~ a facility (for e~ample, it may 
take several years .before pumping and treatin~ of ~round
water is completed) and that there may be a unit at such 
a facility that is sound. 

0 Land Disposal Facilities - The 1984 RCRA amendments impose 
new requirements on land disposal facilities. When use 
of such facilities is contemplated, the policy requires that 
the facility meet these minimum technical requirements. 

I. BACKGROUND 

Facilities that are not in compliance with RCRA requirements 
may b~ unacceptable to use for treatment, stora~e or disposal of 
hazardous substances from response actions. Facilities used for 
management of substances in connection with response actions 
should not pose a significant threat to public health, welfare or 
the environment. 

CERCLA contains two references to off-site management of 
hazardous substances. First, CERCLA section 104(c) requir~s, as 
a condition of Fund-financed remedial response, that the State 
assure the availability of an acceptable facility in compliance 
with the requirements of subtitle C of RCRA for any off-site 
management of hazardous substances. Second, where remedial 
measures include. off-site storage, treatment, destruction or 
secure disposition, the statute also requires such measures to 
be more cost-effective than other remedial measures, create new 
disposal capacity in compliance with Subtitle C of RCRA or be 
necessary to protect public health, welfare or the environment 

362 



-4-

from a present or potential risk which may be created by further 
exposure to substances. Section 300.65 (b)(6) of the National 
Contingency Plan (40 CFR 300) states that when off-site action !s 
taken in connection with a removal action the facility used for 
off-site management must be in .compliance with Subtitle C of 
RCRA. This memorandum establishes procedures for implementing 
these CERCLA and NCP provisions. 

These procedures apply to all removal, remedial, and enforce
ment actions taken pursuant to CERCLA and section 7003 of RCRA. 
Any other parties undertaking cleanup under other authorities 
are urged to comply with these procedures. In the case of 
Superfund-financed removal actions or enforcement actions taken 
as a removal action in response to an immediate and significant 
threat, compliance with these procedures is mandatory ~nless the 
On-Scene Coordinator (OSC) determines that the exigencies of the 
situation require off-site treatment, storage or disposal without 
following the requirements. This exception may be used in cases 
where the OSC believes that the immediacy of the threat posed by' 
the substances makes it imperative to remove the substances and 
there is insufficient time to observe these procedures without 
endangering public health, welfare or the environment. In such 
cases, the OSC should consider, to the extent possible, temporary 
solutions (e.g., interim stora~e) in order that the feasibility 
of using treatment can be evaluated prior to a decision to use 
land disposal. Also, in such cases, the OSC must provide a 
written explanation of his decision to the Regional Administrator. 
This explanation should be provided within 60 days of takin~ 
the action. In Regions in which authority to make removal deci
sions has not been fully delegated by the Region~l Administrator, 
the. decisions discussed above must be made by the Regional official 
that is delegated removal 'decision making authority. 

II. PROCEDURES FOR SELECTING HAZARDOUS WASTE MANAGEMENT FACILITIES 

This section discusses in detail the requirements Regions 
must follow in assessing and selecting an off-site RCRA facil£ty 
for management of Superfund hazardous substances. Part A requires 
consideration of treatment, recycling or reuse for on-site and 
off-site actions in order to foster the use of more permanent 
methods of managing hazardous substances. These policies are 
consistent with directions taken by Congress in the 1984 amend
ments to the Resource Conservation and Recovery Act. Furthermore, 
Part B of this section establishes procedures Regions must use 
in selecting an off-site RCRA facility for management of hazardous 
substances. Where off-site land disposal must be used, this Part 
requires that disposal facilities be in compliance with the appli
cable technical requirements of RCRA. 

A. Treatment 

It is EPA's 'policy to pursue response actions that use 
treatment, reuse or recycling over land disposal to the greatest 
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extent practicable, consistent with CERCLA requirements for 
cost-effective remedial actions. EPA requires that such alterna
tives be considered for all Fund-financed and private party 
removal and remedial actiona. For Fund-financed removals or 
enforc~d actions in response to immediate and significant threats, 
treatment, reuse or recycling •ust be considered, unless the OSC 
determines that treatment, reuse or recycling methods are not 
reasonably available considering the exigencies of the situation, 
or they pose a significant environmental hazard. 

When developing remedial alternatives, treatment, reuse or 
recycling must be considered. Such alternatives should not be 
screened out on the basis of cost alone. Section 300.68(h)(l) of 
the NCP allows rejection of alternatives durin~ the screening 
stage based on cost, only when the cost of the alternative far 
exceeds the cost of others (e.g., by an order of magnitude) and 
does not provide substantially greater public health and environ
mental benefits. 

Detailed analysis of these alternatives should include 
consideration of long-term effectiveness of treatment and compara
tive long and short term costs of treatment as· compared to other 
remedial alte~natives. Finally, when recommending and selecting 
the appropriate remedial action, treatment, reµse or recycling· 
may be found more protective of public health and the environment 
than land disposal. Such alternatives may be recommended as the 
appropriate remedial action where the detailed analysis of 
alternatives shows that the alternative is mor~ cost-effective . . . 
than others in mini~izing the dam~ge to p~blic health, welfare 
or the environment. Durin~ the next six months, EPA will be 
developing additional guidelines for evaluating the comparative 
long-term costs of treatment and land disposal. 

At this time, the Agency does not know the current and 
projected treatment capa~ity available, nor the needs or capacity 
that will be required for Superfund actions in the future. Over 
the next several months, the Agency plans to undertake a study 
of available treatment and interim storage capacity and needs. 
Once completed, this analysis will provide information on treat
ment facilities currently operating for Regions to use. Additional 
information on capacity will be provided at a later date throu~h 
a more comprehensive capacity survey being un~ertaken in support 
of the implementation· of the 1984 RCRA amendments. 

B. Requirements for selecting storage, treatment or disposal 
facilities 

Selection of an approprJate facility for off-site management 
of hazardous substances requires that a judgment be made as 
to the overall acceptability of the facility to rec~ive the 
substances and the acceptability of the unit that will receive 
the hazardous substances. In making this judgment the following 
steps must be observed: 

1. The owner or operator of any hazardous waste management 
facility und'~ consideration for off-site storage, treatment or 
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actions under CERCLA vr section 7003 of RCRA must have an applic
able RCRA permit or interim status.2 

2. A RCRA compliance inspection must be performed at any 
hazardous waste management facility before it can receive hazardous 
substances from a response action. This inspection must assess 
wheth•r there are any sig~ificant violations or other environmental 
conditions that affect the satisfactory operation of the facility. 
The RCJA compliance inspection must have. taken place not more than 
six months prior to the storage, ~reatment or disposal of the 
hazardous substances from a response action. If the inspection 
has not taken place or is not scheduled, REH/FIT contractor 
personnel may conduct the inspection under the direction of the 
Deputy Project Officer, working in cooperation with RCRA Regional 
personnel. If Regions· use contractor personnel, the Region should 
ensure that such personnel are adequately trained to conduct 
inspections. Further guidance on conducting inspections when a 
facility is being considered for manage~ent of hazardous substances 
will be issued in the near future. The FY 85 and FY 86 RCRA Imple
mentation Plans establish compliance monitoring and enforcement 
targets. For FY 85 the guidance requires Comprehensive Ground
water Monitoring Evaluations {CGMEs) at one third ·of the ground 
water monitoring facilities. Top priorities for this type of 
inspection are all facilities receiving wastes from Superfund 
sites. 

In States with Phase I or II interim authorization or final 
authorization, the inspection shoOld ~e conducted 1n accordance 
with State·regulations or permit conditions. EPA Regions 
should always involve States when undertaking an inspection 
at a RCRA facility that is likely to accept Superfund wastes. 

Regions must use the results from the inspection, alon~ 
with other information, to determine wheth~r the facility is an 
acceptable one. 

2 Both permits and interim status apply to specific wastes and 
specific storage, treatment or disposal processes. The Remedial 
Project Manager {RPM) or OSC must determine that the facility's 
permit or interim status includes the wastes that would be 
transported to the facility and the type of process for which 
wastes are being taken .to the facility._ Because of these 
concerns, it is important that facility selection be coordinated 
with RCRA personnel. However. not all CERCLA substances are 
hazardous wastes under RCRA. Therefore, it is possible that a 
particular permit may not cover a hazardous substance that may 
be taken to the RCRA facility if it is not a ha~ardous waste. 
Moreover, in some situations ~ hazardous substance under CERCLA 
may trigger disposal req~irements under other laws {for example, 
PCBs and some radi-0active substances). In such cases the 
applicable requirements of these other laws must be observed. 
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3. It is EPA's policy to minimize the use of land disposal in 
accordance with the direction taken by Congress in amending RCRA. 
Where land disposal is used, these amendments establish new tech
nical standards for land disposal facilities. New disposal units, 
lateral expansions and replacement units (defined as of November 8, 
1984) of interim status landfills and surface impoundments must 
have at least two liners and a leachate detection, collection 
and removal system above (in the case of landfills) and between 
the liners, if they receive wastes after May 8, 1985. All Fund
financed and enforced response actions (removal and remedial) 
involving the off-site disposal of hazardous substances must involve 
use of disposal facilities that are in compliance with applicable 
RCRA minimum technical reqiurements. This means that units first 
receiving wastes after November 8, 1984 cannot receive wastes 
after Hay 8, 1985 if not double lined. The RCRA statute does 
allow continued use of existing units after that date. In consider
ing whether to use an existing unit that does not meet the double 
liner requirements, the Agency will consider the toxicity, persis
tence and mobility of the hazardous substances and the need to 
segregate these substances from others. Such a unit can be 
used only if it is shown to adequately protect public health and 
the environment. 

CERCLA hazardous substances which are not hazardous wastes 
under RCRA may, in some circumstances, be disposed of in other 
legal units. In such cases, disposal should take place in accordance 
with other legal req~irements. Hazardous substances which are not 
hazardous waste~ may be taken to a RCRA unit und~r the terms out
lined in the preceeding paragraph, or to a unit legal under other 
statutory provisions (for example, PCBs may be disposed of in a 
TSCA approved disposal facility and radiocative materials in a 
radioactive materials disposal facility). This disposal must be 
consistent with Section 104(c)(3) of CERCLA, when applicable. 

4. Interim status land disposal facilities under considera
tion for off-site disposal must have adequate ground water 
monitoring data to assess whether the facility poses a threat. to 
ground water.3 Due to the lack of compliance with RCRA ground 
water requirements, available data may not be adequate to assess 
the facility. Moreover, lack of evidence of contamination from 
the monitoring data does no~ necessarily mean the facility is 
secure. The monitoring data may be faulty. In addition, there 
may be other problems at the facility such as air emissions or 
surface run-off. Where doubt exists concerning the acceptability 
of a facility, an on-site inspection should be undertaken to· 
specifically address these concerns. Where possible, this 
on-site inspection should be part of the required RCRA compliance 
inspection. 

3 All remaining land disposal permit applications will be 
requested in FY 1985. These applications contain summaries 
of ground water monitoring data obtained during the interim 
status period, and are required to identify any plume 
contamination. 
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S. Using information gathered from the compliance inspection, 
other data sources (e.g., RCRA facility permit data), any other 
facility visits and all other relevant information, Regional 
Offices must evaluate and make a judgment on the acceptability of 
using the facility for storage, treatment or disposal of hazardous 
substances. For the facility as a whole, this evaluation should 
consider whether there are any RCRA violations or other environ-· 
mental conditions4 at the facility which affect its satisfactory 
operation. This evaluation should include consideration of 
facility operations as well as whether ·there are physical condi
tions at the facility that pose a significant threat to public 
health, welfare or the environment. For facilities ln assessment 
monitoring, the conditions which lead to required assessment 
monitoring, as well as resulting monitoring data,.must be evaluated. 
The evaluation also should consider the nature and quantity of the 
substances and whether it is feasible to treat the substances prior 
to land disposal to mitigate any adverse effects. 

No Superfund hazardous substances shall be taken off-site to 
a ~CRA facility if the Region determines that. the facility has 
si~nificant RCRA violations or other environmental conditions that 
affect the satisfactory operation of the facility, unless 
both the following conditions are met: 

(1) The owner or operator must commit, through an enforce
a~le agreement (i.e., consent order or decree), to 
correct the ptoblem. The agreement must be signed 
before the facility may r~cei.ve the hazardous 
substances. In addition, the Regional Administrator 
must determine that the agreement is likely to result 
in correction of the problem and the owner or operator 
of the facility is capable of compliance with the terms 
of the agreement; ~ 

(2) Disposal only occurs within the facility at a new or 
existing unit that is in compliance with RCRA require
ments. The new or existing unit must not contribute 
in any significant way to adverse conditions at the 
facility. 

III. MANIFEST REQUIREMENTS 

If an off-site option is chosen, a manifest for the transpor
tation of the hazardous waste must be obtained. The manifest must 

4 It is recognized that the RCRA regulations may not at this 
time cover all environmental conditions at a facility. Regional 
offices may consider other environmental factors at a facility 
under consideration including other State and/or Federal 
environmental laws. If a facility is in assessment monitor
ing, the conditions which lead to assessment monitoring may 
constitute environmental conditions that adversely affect 
facility operations. In such cases, Regions should assess the 
conditions at the facility prior to using the facility for 
Superfund purp~ses. 
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be in compliance with RCRA for the transportation of hazardous 
wastes. The manifest must be a Unifor~ Hazardous Waste Manifest 
in compliance with requirements at 40 CFR 262 (see 49 FR 10490, 
March 20, 1984). The lead agency or other party undertaking 
the cleanup must ensure that the transporter properly notifies 
under RCRA section 3010. Where the lead agency allows contractors 
to fill out the manifest, the a~ency should ensure that the 
manifest is properly filed. 

IV. PCB DISPOSAL REQUIREMENTS 

Requirements for the disposal of PCBs are established in 
40 CFR 761.60. Generally, these regulations require that whenever 
disposal of PCBs are undertaken, they must be incinerated, unless 
the concentrations are l~ss than 50 ppm. If the co~centrations 
are between 50 and 500 ppm, the rule provides for· certain excep
tions that provide alternatives to the incineration requirements. 
The principal alternative is disposal in an EPA approved landfill 
for PCBs. Landfills used for PCB disposal must be inspected 
within six months prior to disposal. Regions must determine the 
acceptability o( the facility .based on the sa~~ criteria used to 
evaluate RCRA facilities in Section II.B.5. 

V. IMPLEMENTATION 

Beginning (30 days from date this document is signed). all 
Records of Decision (RODs) and Enforcement Decisio~ Documents . 
(EDDs) for Superfund-lea4 and enforcement lead actl~ns, respec
tively, must include a d!sc~ssion of compliance with these p~o~ 
cedu~~s for ~lteinatives involvin~ off-site management of Superfdnd 
hazardous substances at RCRA facilities. Decision documents for 
removal actions also should include discussion of compliance with 
these procedures. It is recognized that actual offsite facility 
information will. not be available at the ROD stage. However, the 
RI and FS should use actual ~ff-site facilities in costing remedial 
alternatives, in order to have co~t figur~s that are as accurate 
as possible: It is iecogn!zed that additional faciliti~s are 
likely to be considered during the bidding process. Any facility 
ultimately selected for disposal, treatment or storage must meet 
the requirements of this policy. 

Provisions requiring compliance with these procedures must be 
included in any contracts for response, cooperative agreements 
with States undertaking Superfund response and all enforcement 
agreements. For o~going projects, these provisions will be 
implemented as follows: 

Rl/FS: The Regions shall immediately notify Agency contractors 
and States that 1) alternatives for off-site management 
of wastes must be evaluated pursuant to the provisions 
~f this policy, and· 2) consistent with the policy on 
other environmental laws, treatment alternatives 
should not be dropped during the screening stage. 

RD: The Regions shall immediately notify A~ency contractors, 
the States, and the U.S. Army Corps of Engineers that 



RA: 

Enforcement: 
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all remedies that include off-site disposal of hazardous 
substances must comply with the provisions of this 
policy pertaining to selection of an accept4ble off-site 
facility. 

The Regions shall immediately assess the compliance 
status of land disposal facilities receiving hazardous 
wastes from ongoing projects. For a facility not in 
compliance, the Region should take immediate steps 
to bring the facility into compliance with the policy. 

Actions currently under negotiation ·and all future 
actions must comply with these procedures. Existing 
agreements need not be amended. However, ·EPA reserves 
the right to apply these procedures to existing 
agreements, to the extent ~t is c~nsistent with the 
release and reopener clauses in the settlement agree
ment (See the Interim CERCLA Settlement Policy' Part 
VII; Thomas, Price, Habicht; December 5, 1984 • 

If the response action is proceeding under a Federal-lead, 
the Regions should work with the Corps of Engineers or EPA 
Contracts Officer to negotiate a contracts modification to an 
~xisting contract, if necessary. If the response action is 
proceeding urider a State-lead, the Regions should amend tne 
cooperative agreement. &xceptions foi existin~ contracts and 
cooperative agreements·may be allow~d on a case-by-case basis 
by the appropriate Headquarters Office Director. 

All Regions must adopt procedures to implement and continual
ly monitor compliance with these requirements. The procedures 
must include designation of a management official who is respon
sible for providing. information on RCRA facilities in the Region 
to other Regions. It is the responsibility of the Region in 
which the RCRA offsite facility is located to assess the accept
ability of the facility in consultation with the Region plannin~ to 
ship wastes to the facility. The names of these officials should 
be provided to the Office of Waste Programs Enforcement by May 
21, 1985. These names will then be forwarded to all Re~ions. 
If you have any questions concerning. these procedures. please 
contact Sylvia K. Lowiance (FTS 382-4812). 

Attachments 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

OFFICE OF 
SOLID WASTE AND EMERGENCY RESPONSE 

MEMORANDUM 

SUBJECT: Community Relations Activities at Superfund 
Enforcement Sites 

FROM: 

1'0: 

Gene A. Lucero, Director f.,.(t...; fl, ltit.Ji,'f(, 
Office of Waste Programs ~nfo~cement 
Addressees 

This memorandum ·clarities certain policies and procedures 
included in the March 22, 1985, Interim Pinal Policy on 
Community Relations Activities at Supertund Enforcement Sites. 
Specitically, this memo discusses: 

o Public comment on Administrative Orders (AOs) on Consent 
tor RI/PS work (page 4, last sentence, paragraph 2 or the 
Chapter); 

o Public review or workplans and other site-specific 
documents; 

o Potentially Responsible Party (PRP) involvement in 
community relations activities, and; 

o Obtaining Department or Justice (DOJ) concurrence, 
when appropriate, on community relations activities. 

It is written in response to Regional start questions raised 
during Regional enforcement training on community relations. 

Public Comment on AOs 

. In several places, the Enforcement Chapter discussed 
requirements tor public comment on Administrative Orders on 
Consent tor RI/PS work. There is no mandatory requirement 
tor such comment. This provision is intended to allow public 
comment 1r, in the Region's judgment, it would benetit the 
clean-up ettort, not unduly delay the RI/PS and not delay or 
binder unacceptably the enforcement process. Por example, 
Administrative Orders on Consent to initiate RI/PS work and 
Adm1n1strat1ve Orders tor emergency actions are actions tor 
which public review and comment on the Adm1n1atrative Order 
would not 11kel7 be provided •. We do think that the public 
should be involved in or informed or the decision to allow 
PRPs to do the RI/PS. 
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PRP Preparation of Workplans, Public Review of Workplans, 
Safety Plans and other documents related to the RI/FS 

The Enforcement Chapter does not specifically address 
public review of workplans, safety plans, and other documents 
related to the RI/FS that are generated by PRPs pursuant to 
CERCLA enforcement and reviewed and approved by EPA staff. 
These documents may be made available for public review in 
accordance with guidance established in the community relations 
handbook. The Enforcement Chapter provides guidance on 
community relations for an enforcement RI/FS, so use that 
guidance for PRP RI/FS. (See Section D on page 7 of the 
Enforcement Chapter.) 

Potentially Responsible Party Involvement in Community Relations 
Activities 

Community Relations planning and implementation activities 
conducted at federal-lead enforcement sites are to be managed 
by EPA staff. Since community relations activities serve as 
the primary mechanism for communications between EPA and 
the public during enforcement actions, we do not foresee 
circumstances where it would be appropriate to allow PRPs to 
manage these activities. 

EPA must maintain the lead and accountability for the 
development and implementation or community relations 
activities. PRPs may participate in public meetings and 
they may prepare fact sheets. However, these fact sheets 
are to be reviewed and approved by EPA staff for accuracy 
and to ensure adherence to our policies and procedures. 
Agency personnel should avoid "negotiating" these documents 
with PRPs. Agency personnel are accountable for the content 
of the fact sheet and its distribution. The Region should 
be selective in allowing PRPs to develop fact sheets. In 
addition Regional personnel should acknowledge on the fact 
sheet that it was prepared by the PRP. 

If the Region decides to provide a draft community 
relations plan to the PRP and the public for review, the 
document must be provided to all interested parties at the 
same time. Comments may be incorporated when you believe 
they are justified. 

DOJ Concurrence 

The last issue concerns DOJ or the Assistant U.S. 
Attorney (AUSA) concurrence on fact sheets, press releases 
and community relations plans when a site has been referred 
or is likely to be referred for litigation. The Chapter 
states that Regional Superfund Community Relations Coordinators 
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will be responsible for coordination with the Department of 
Justice on development or these documents. 

We have discussed this concurrence process with DOJ. 
EPA and DOJ agree that the Off ice of Regional Counsel staff 
should be the contact point between the Superfund Community 
Relations Coordinator and DOJ or the AUSA staff. 

Community relations activities at EPA-lead enforcement 
sites require close coordination between ORC, Technical . 
Superfund

1 
staff and the Community Relations Coordinators. 

I appreciate your hard work in this area and will be 
ensuring that our HQ staff provide you with necessary 
guidance. Please call Ms. Pamela A. Garrow of my staff 
(475-8112) if you have any questions. 

Addressees 

Director, Waste Management Division, Regions I, IV, V, VII, VIII 
Director, Emergency And Remedial Response, Region II 
Director, Hazardous Waste Management Division, Region III 
Director, Air & Waste Management Division, Region VI 
Director, Toxics & Waste Management Division, Region IX 
Direcctor, Hazardous Waste Division, Region X 

cc: Regional Superfund Community Relations Coordinators, Regions I-X 
Regional Counsel, Regions I-X 
Bill Hedeman, Director, Office of Emergency and Remedial Response 
Susan Bullard, OSWER Community Relations Coordinator 
OWPE Supervisory Staff 
~red Stiehl, Office of Enforcement and Compliance Monitoring 
Steve Leifer, Office or Enforcement and Compliance Monitoring 
Jerry Schwartz, Office of Enforcement and Compliance Monitoring 
Nancy Firestone, Department of Justice 
Daphne Gemmill, Superfund Community Relations, OERR 
Mat White, Office of Public Affairs 
Removal and Remedial Branch Chiefs, Regions I - X 
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MEMORANDUM 

--· .... 

SUBJECT: Procedures for Documenting Costs for CERCLA 5107 Actions 

FROM: Gene A. Lucero, Director {::;.fi1AI J1'. Ll,4lbro 
Off ice of Waste Programs Entt'~~ement 

TO: Directors, Air & Waste Management Divisions, Regions I - X 
Regional Counsel, Regions I - X 
Director, Administrative Services Divfsions, Reqions I, IX 
Assistant Regional Administrators for Policy Management, 
Regions II, III, IV, VII, and VIII 
Director, Policy and Management Division, Region V 
Director, Management Division, Region X 

This memorandum sets forth the procedures for documenting 
costs for CERCLA Sl07 cost recovery actions. These procedures 
require the close cooperation and coordination among Headquarters 
and Regional program, legal, and financial offices. The attached 
procedures should be used in conjunction with the Case Development. 
Handbook. The Procedures Manual addresses the following 
topics: 

° Categories of Expenditures 

0 Inventory of Site Related Costs 

0 Regional and Headquarters Documentation Process 
.. ~.· 

0 Privacy Act/Confidential Business Information 

0 Bankruptcy Procedures 

Additional guidance is befng developed for several other 
issues associated with cost recovery which are not addressed 
in the at~ached Procedures Manual. These issues include: 
providing cost documentation of state and other Fede~al 
agencies' Superfund expenditures, streamlined documentation 
procedures for the issuance of ·demand letters, application of 
interest and procedures for small cases. 
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It is the Agency's intention. that some type of action is 
taken to recover expenses for every site where Fund monies have 
been expended. The Agency plans to have all cases dealt with 
in a timely and efficient manner. Guidance is being prepared 
that will provide criteria for more streamlined settlement 
arrangements for small cost recovery cases. 

The Agency recognizes that the attached Procedures Manual 
does not necessarily represent the best and final system for 
cost recovery documentation. Over the coming months, with the 
initiatives outlined above, the Agency will be working to 
provide a more efficient cost recovery process. Any suggestions 
for improvement to the cost recovery process will be appreciated. 

Over the next several months, seminars will be held in 
each Regional off ice on the Procedures Manual and other 
issues associated with cost recovery. If you have any 
questions regarding the manual, please contact Janet Farella, 
382-2016. 

cc: William Hedeman, OERR 
Dave Buente, .OOJ 
Fred Stiehl, OECM 
Dave O'Connor, PCMD 
Gordon Takeshita, FMD 
Peter Cook, OWPE 
Jack Stanton, OWPE 
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FOR 

CERCLA Sl07 ACTIONS 
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PROCEDURES FOR DOCUMENTING COSTS FOR CERCLA Sl07 ACTIONS 

INTRODUCTION 

The Comprehensive Environmental Response, Compensation and 

Liability Act of 1980 (CERCLA) authorizes the Federal Government 

to seek reimbursement from liable parties of "all costs of 

removal or remedial action incurred by the United States 

government.• One of the Agency's goals in the Superfund program 

is to maximize,. through CERCLA il07 actions, reimbursement of 

the Trust Fund. In August 1983, the Office of Enforcement and 

Compliance Monitoring, together with the Off ice of Waste Programs 

Enforcement, issued a guidance document entitled •cost Recovery 

Actions under CERCLA." That document, hereafter referred to as 

the Cost Recovery Guidance, discusses general policy issues 

relating to cost recovery actions under Sl07(a)(4)(A) of CERCLA. 

The guidance describes the United States burden of proof for cost 

recovery actions to consist of three elements: 

1. Proof of a release or threat of a release of a hazardous 
substance. 

2. Proof of the liability of the responsible parties. 

3. Proof of expenditures. 

The Cost Recovery Guidanc~ provided assistance for the 

compilation of documentation to support the first two elements 
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of a Sl07 action. This manual_ addresses the documentation that 

should be collected to support the third element, expenditures, 

and the procedures which are to be followed for the collection 

and packaging of those documents. 

The Assistant Administrator for the Off ice of Solid Waste 

and Emergency Response serves as the primary manager of the Trust 

Fund. As the primary Fund manager, the Assistant Administrator 

is responsible for authorizing and obligating the majority of 

expenditures from the Trust Fund. (Other Assistant Administrators 

and other federal agencies are given their own Superfund allowances.) 

The actual accounting of all obligations and disbursements of 

Fund monies is the responsibility of the Financial Management 

Division (FMD). FMD tracks Superfund expenditures through its 

computerized Financial Management System {FMS), which tracks 

obligations and disbursements. The FMS tracks certain expenditures 

site-specifically (See Appendix B). FMS can produce site

specific cost reports which summarize the FMS site-specific 

obligations and disbursements through the use of the Software 

Package for Unique Reports (SPUR) {See Appendix B). FMS 

also tracks all other charges to CERCLA accounts. 

The remainder of these procedures provides the following 

information: 

0 Lists of categories of expenditures that might be incurred 
at a site. 

0 Lists of categories of site specific costs for review at 
particular sites. 
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• Describes Headquarters and Regional responsibilities 
for documenting costs. 

• Sets forth procedures for assuring protection of information 
under the Privacy Act and confidential business information 
considerations. 

• Describes the process for determining the proper amount 
of interest on Trust Fund expenditures. 

• Describes arrangements for the collection of payments into 
the Trust Fund. 

The following procedures are to be used by case development 

teams, in cooperation with the Office of Waste Programs Enforcement 

and Financial Management off ices, when initiating and prosecuting 

a CERCLA fl07(a)(4)(A) cost recovery action. conformance with 

these procedures.will assure timely and complete documentation 

of costs for S107 actions. 
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I. CATEGORIES OF EXPENDITURES 

Although the list of possible individual cost categories 

under Superfund is a large one, expenditures can be divided 

into four broad categories: 

EPA In House Expenditures 

Contracts 

Other Federal Agencies (Interagency agreements) 

States (Cooperative Agreements) 

The following section will briefly outline how these four 

categories of cost are accounted for by F~D. 

EPA In-House Expenditures 

This category includes all EPA employees whose salaries 

(either fully or in part) are paid out of the Superfund account. 

Employee time may be charged generically to the program! or 

specifically to a site. Site-specific payroll charges are included 

in the site specific SPUR_reports. This category also includes 

all EPA travel charged to the Superfund account. Like payroll, 

travel may be charged to non-site-specific or site-specific 

accounts.· Also included in this category of cost are supplies, 

l/The Financial Management Division (FMD) is implementing an 
indirect cost allocation.system that will allocate appropriate 
Agency and program support costs for sites. This system will 
be run centrally by the Financial Reports and Analysis Branch 
of .FMD and will not be refl~cted in the FMS or SPUR reports. 
Amounts to be claimed for cost recovery purposes should be 
available during FY 85. 
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equipment, training or other miscellaneous charges made by EPA 

offices which may be charged site-specifically in certain circum

stances. All costs charged to site-specific accounts are 

identified as direct costs in the site-specific SPUR reports. 

Contracts2 

This category includes all contracts which are obligated 

against the Superfund appropriation. Contracts can be subdivided 

into three groups: 

l. Program Support Contracts 

These contracts, as the name suggests, p~ovide generic, non-

si t.e.-specif ic program management support. Development of program 

activity tracking systems is an example 9f the type of work 

tasked under a program support contract. These contracts are 

tracked in FMS under non-site-specific accounts. 

2. Si·te Specific Contracts 

· This category includes on Scene Coordinator Emergency 

Removal Contracts, the Emergency Response Cleanup Services Contracts, 

the Remedial portion of the REMEDIAL ACTION/FIELD INVESTIGATION 

TEAM (REM/FIT) contracts and the REMEDIAL ACTION II contract. 

Work under these contracts is tasked and invoiced site-

specifically and th~ contract costs are recorded site-specifically 

in the F.,.S •.. 

2/Please see Appendix C for a more detailed description of 
Superfund contracts. 
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3. Direct Site/Non-Site-specific Contracts 

This category includes Superfund c.ontracts which provide 

direct site response work but are not accounted for site 

specifically in the FMS. This category includes the following 

cont:racts: Technical Assistance Team (TAT) Contract, Technical 

Enfqrcement Supp_ort (TES) Contract, FIT portion of the REM/FIT, 

Contract Lab Program (CLP) Contracts, Environmental Monitoring and 

Systems, Laboratory ( EMSL) Contract, National Enforcement Investigation 

Center (NEIC) Contract ,and.the Environmental Emergency Response 

Unit CEERU) Contract. These contracts are invoiced monthl~ 

for all work·performed under the contract during that month. 

The contractors do maintain records of site-specific work 

performed under these contracts. For cost recovery actions, 

the contractors will .be requested (by OWPE through the appropriate 

contract project officer) to supply site-specific cost summaries 

and documentation. 

·In general, ,all three types of contracts are processed and 

paid in the following manner. Invoices from the contractor 

are reviewed. and approved by the project officer. Invoices 

are then forwarded to the Financial. Management Off ice in Research 

Triangle .Park, NC., which processes the payment of all Superfund 

contracts. This office prepares a Treasury Schedule which 

authorizes payment and indicates the contractor, contract 

number and amount of payment for a particular invoice. 
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Other Federal Aq•ncies 

Under interagency agreements (IAG), other federal agencies 

perform various activities and services in support of the 

Superfund program. There are two mechanisms available for IAG 

funding: reimbursement and transfer allocations. Through IAGs, 

other federal agencies may provide either general program support 

or site-specific activities. 

With reimbursement.accounts, other federal agencies will 

perfonn certain services for the Superfund program (general program 

or site-specific) and request reimbursement for.the services after 

they are performed. Money is obligated for these IAGs before 

work is performed but disbursed after the work is completed. Site

specific reimbursable IAGs are accounted for site-specifically 

in the FMS. Reimbursable IAGs are processed through the 

Financial Management Office in Cincinnati, OH. vouchers for 

reimbursement are approved by the project officer and forwarded 

to Cincinnati for processing. The Cincinnati office directs· 

the .u. s. Treasury to transfer the approved vouchered amounts 

from the Superfund account into the other agency's account. 

Under transfer allocations, Superfund money is transfered 

to another agency before services are rendered. Transfer 

·allocations, either generic or site-specific, are not accounted 

for in the FMS. However, under transfer allocations, the receiving· 

Federal agency provides a monthly accounting to OERR and FMD 

of expenditures to date. These monthly reports serve as the 
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basis foe cost documentation ~f site-specific transfer allocations. 

Further guidance on the back-Gp documentation to be supplied by 

other Federal agencies will be provided in the near future. 

States 

This category includes monies spent through Superfund 

State Cooperative Agreements. Generally cooperative agreements 

are entered into between EPA and a state for site-specific 

activity (e.g. removal action, RI/FS, remedial construction 

and design). In April 1984, the Regions were delegated the 

authority to enter into cooperative agreements with states. 

Under a cooperative agreement, the· agreed upon amount of money 

is set aside for drawdown by the state under a letter of credit. 

The state must then report its record of expenditures to EPA when 

a drawdown on the account is made., The Regional Financial 

Management Off ices maintain a record of the dcawdown of the 

accounts. Further guidance on the procedures to be used with 

regard to cost re~overy of cooperative agreement monies will be 

provided in the near future. 
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II. CASE SELECTION AND PRIORIT.IES 

The Cost Recovery Guidance addresses the process of 

initial selection of a case for cost recovery action. In an 

effort to maximize return to the Fund and to promote efficient 

use of its resources, the Agency has set as its priority for 

new referrals those cases where: 

1. Costs incurred exceed $200,000 and, 

2. Site response action (either removal or remedial action) 

is completed, ·or, in the case of remedial actions, the 

Trust Fund's involvement has been completed. 

Particular cases for referral are identified in the 

Superfund Comprehensive Accomplishments Plan (SCAP). Because 

of the complex and agency-wide nature of cost documentation 

collection, EPA Headquarters (i.e. OWPE) plays a major role. 

OWPE will rely on the SCAP for S107(a)(A) case priorities for 

cost documentation collection. Since document collection and 

packaging is a time c6nsuming process, the Regions must allow 

for at least six weeks between an initial request for documents 

and their receipt. If Regional cost recovery case priorities 

change after the submission of the SCAP to Headquarters, the 

Region must submit changes to OWPE in writing. Complete collection 

of cost documents for those cases involved in priority changes 

cannot be guaranteed if the change request is received after 

the third week of the quarte~ in which the Region is planning 

to refer the case. 
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As indicated in the bankruptcy section below, however, 

OWPE will make every effort to ensure that ost documentation 

for purposes of submitting a proof of claim is gathered on a 

timely basis. 

Generally, before a cost recovery case is referred to 

Headquarters or DOJ, and certainly before a case is filed, 

demand letters are sent to the responsible parties. At the 

present time the same cost documentation procedures are to be 

used for the issuance of demand letters as for case referrals. 

In the interest of maximizing the timely recoyery of funds, the 

Agency intends to establish a more streamlined process for 

documenting costs for the issuance of demand letters. Demand 

letters should be considered for every response action where 

there is at least one viable responsible party and should be 

sent as soon as practicable after the completion of the response 

action. The Agency intends to issue more detailed guidance on 

the demand letter process and model demand letters in the near 

future. 

Another category of cases requiring cost documentation is 

those sites where negotiations are projected or underway and 

cost recovery provisions are included under a consent decree or 

consent administrative order. These sites are to be identified 

on a quarterly basis and indicated under the negotiations or 

administrative enforcement section of the SCAP. Cost document 

collection procedures are identical for new referrals and cases 

under negotiation. 

387 



III. INVENTORY OF SITE RELATED COSTS 

Since site response activity under CEPCLA can be very 

complex and require the assistance of various EPA offices, 

contractors, states and other federal agencies, some method of 

organizinq site activities and expenditures must be utilized. 

Therefore, the Reqions, which have primary responsibility for 

directing site activity, should establish a file that records 

all work as it is requested and conducted. The first step in 

documentinq site expenditures is to take an inventory of all 

activities that have occurred both at the site and in support of 

site activity. These site related expenditures may have been 

incurred by at least the followinq: 

1. EPA Rearlquarters personnel: 

Off ice of Emerqency and Remedial Response (OERRl 

Office of Waste Program~ Enforcement (OWPE) 

Off ice of Enforcement and Compliance .Monitorinq (OP.CM) 

Office of General Counsel (t")GC) 

Emergency Response Team CERT) 

National Enforcement Investiaation Center (NEIC) 

Environmental Monit~rinq Systems Lahoratory (EM~L) 

Environmental Photogranhi~ Interpretation -Center (EPIC) 

2. EPA Reqional Offices: 

Air ~nd Waste Management nivisions 

Emergency Response nivisions 

Office of Regional Counsel 
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Regional Laboratories 

Office of Public Affairs, Congressional/Interqovernmental tiaison 

3. Contractors: 

REMEDIAL/FIELD INVESTIGATION TP.AM Contract (REM/FIT) 

REMEOIAL CONTRACT (Rf.M II) 

TECHNICAL ASSI~TANCE TEAM CONTRACT (TAT) 

EMERGENCY REMOVAL CLEANUP SERVICES CONTRACT (ERCS) 

ON SCE~E COORDINATOR CONTRACT (OSC) 

CONTRACT LABORATORY PROGRAM CONTPACT (CLP) 

TECHNICAL ENFORCEMR~T SUPPORT CONTRACT (TES I and II) 

E~TVIRONMENTAL EMERGENCY RESPONSE TEAM CONTRACT 

NATIONAL ENFORCEMENT HlVESTI~ATION CENTER CONTRACTS 

OVERFLIGHT CONTRACT with LEMSCO 

OTHER ~ISCELLANEOUS CONT?ACTS 

4. States: 

Cooperative Aqreements 

s. Inter-Agency Aqreements with other Federal Aqencies: 

Corps of Engineers (COE) 

Coast Guard (USCG) 

Department of Justice (DOJ) 

Department of the Interior (DOI) 

Federal Emergency Management Aqency (FEMA) 

National Oceanic and Atmospheric Aqency (NOAA) 

Health and Puman Services (HHS) 

Occupational Health and Safety Administration (OSHA) 
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It should be noted that site related exoencHtures may be 

incurred by the Criminal Enforcement Division of OECM as well 

as the criminal investiaators associaterl with ~Ere. The costs 

incurred by these personnel should _!!2! be included in costs the 

Agency is seeking to recover and all reference to these 

individuals and their offices.should be removed from the SPUR 

and other documentation. If any questions arise on this issue 

please contact Carroll Wills of NEIC, FTS-234-215~. 
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rv. COST DOCUMENTATION PROCESS 

The case development team's first task in §107 cost 

documentation is to fill out a Cost Pecovery Checklist (See 

Appendix D). To assure successful documentation, it is 

imperative that the checklist be accurate and complete. The 

checklist serves as the basis for all cost document collection. 

Incomplete checklists will not be processed and will be returned 

to the Region for completion. For new §107 case referrals, 

the checklist should be completed and sent to OWPE allowing 

at least six weeks for document collection. The checklist 

should also be delivered to the appropriate ?eqional off ice 

with responsibility for compilinq Reqional costs and documents~ 

This will help ensure that all cost documentation will be completeo 

on a timely hasis. This timinq asstlmes that demand letters 

will be sent simultaneously with the referral to Headquarters. 

Cost documentation should be complete before issuina a demand 

letter3 or referring the case to ~eadquarters. If the Reaions 

wish to receive the cost documents earlier, for demand letter 

purposes, they must submit .the completed checklists earlier. 

Completed checklists should be sent to: 

Barbara Grimm 
Off ice of Waste Programs Enforcement 
WH-527 
U.S. EPA 
401 M. Street 
Washington, n.c. 20460 

~/The authority to issue demand letters on cases before referral 
to the Department.of Justice was deleqated to the Regional 
Administractors in March 1984. ·Please see Appendix J for a copy of 
the delegation memorandum. Once a case is referren, demand letters 
are to be sent by the OOJ attorneys. 
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Documentation Collection Responsibilities 

successful documentation of costs for Sl07 cases will 

require the close cooperation and coordination of Superfund 

legal, program, enforcement, and financial offices both in the 

Regions and in Headquarters and with Justice De~artment attorneys. 

Each of these off ices will have certain responsibilities in the 

collection and packaging of cost documentation. 

1. Reoional Responsibilities 

A Regional member of the case development team should be 

selected to coordinate the Regional and Headquarters cost 

docu~entation. That team member must work with the Regional 

Financial Management Off ice to successfully complete 

Regional cost documentation responsibilities. The case 

development team member will be responsible for completin~ 

the checklist and collecting, ~ackaging and· summarizing4 the 

following categories of costs: 

a. State Cooper.ative Agreement: 

Documentation: SPUR 

Copy of Cooperative Ac;lreement 

Copy of letter of credit and record of 

drawdown. 

4/see Appendix E for copy of. a sample summary. 
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Summary of Cooperative ~qreement: Includes date of 

aqreement, brief ~escription of work, 

name of state, total amount of agreement, 

and if not completed at time of 

documentation, amount spent to date. 

Note: Additional backup documentation will be required from the 

states. Guidance on the appropriate documentation and the method 

for obtaininq it will be issued at a later date. 

b. Regional Payroll: This includes site-specific payroll 

charges by any Regional employees, 

including Regional Lab employees. 

Documentation: SPUR 

Employee Tirnesheets and Timecards 
r 

Summary of Payroll: Includes employee name, title, 

number of hours char.qed to site, 

The r.eqions must review the timesheets against the timecaros 

and the SPUR, note ~nd notify FMD to correct any inaccuracies. 

The timesheets are the original record of site-specific payroll 

charges and should be considered as the basis for payroll 

documentation. 

5/criminal investigators performinq site-specific work may 
charqe their payroll against the Superf.und site-specific account. 
Employee information and amounts charged to the site should be 
deleted from the cost recovery documentation. 
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c. Regional Travel: This includes site specific travel 

charges by any regional employee. 

Documentation: SPUR 

Employee travel authorization, paid travel 

vouchers and any corresponding treasury 

.schedules. 

Summary of Travel: Includes employee na1'te, title, 

dates of travel, dollars charged 

per trip. 

The Regions ~ust review the travel documentation a~ainst 

th~ SPUR, and ~otify F~O to correct any inaccuracies. The approved 

and paid travel vouchers serve as the basis for travel documentation. 

d. Other Reaional Direct Costs: This includes site-specific 

supplies or services which 

Documentation: SPUR 

may be ~urchased by a Region 

under its individual allowance. 

These char9es may appear 

on the SPUR. 

Purchase Orders 

Summary: Includes description of other direct site 

expenditures, dates of expenditures and amounts. 
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2. Financial Management Division Responsibilities 

Upon receipt of a completed checklist, OWPE will request 

FMD to provide documentation for site-specific charges included 

in the Financial Management System (except for the Regional 

documentation listed above). Documentation collected by FMD will 

be submitted to OWPE. The FMD documentation covers the 

following cateqories of costs: 

a. Site-Specific Contracts: This includes osc contracts, 
. 

ERCS contracts, REM portion of the 

REM/FIT Cont~acts; REM II Contract 

nocumentation: SPUR 

Copies of paid invoices 

Copies of Contract Status Notifications 

Copies of correspondinq treasury schedules 

FMD must reconcile the paid invoices against the SPUR and 

note and correct any inaccuracies. 

b. Inter-Aoency Agreements (IAG): Includes site-soecific 

reimburseable and transfer 

allocations as requested by 

Documentation: SPUP 

Copy of the IAl. 

Copy of vouchers and schedule of withdrawals 

Copy of monthly status renort for transfer 

allocations. 

Note: Additional b~ckup documentation may be required from other 

federal agencies. Guidance on documents reauirea and procedures 
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for collection is currently unde; development. 

c. Contract Laboratory Program Contract (CLP): This includes 

all standard analvtical services provided by 

the CLP. It does not include the Contract 

Lab.Hanaqernent Contract (see next section). 

nocumentation: Af.ter receipt of a site-specific invoice 

list from OWPE, FMD will supply the contract 

lab invoices and corresponding Treasury 

Schedules ans contract status notifications. 

d. Other Superfund Contracts: This includes site-specific work 

contracted under Superf und that is 

not invoiced site-specifically. 

Oocumentation: on a auarterly basis, FMO will su~ply 

to o~n>P. an update of copies of the 

invoices, contract status notifications 

and treasury schedules for the following 

contracts: 

TAT 
(Current contractor: Roy F. Weston 
Contract No. 6R-Ol-6669) 

FIT portion of REM/FIT 
(Current Contractors: NU$, 

.CH2MHill: FIT Subcontra~tor: E & E 
Contract Nos. ~8-01-6699, 68-01-6692) 

TES I 
(Current Contractor: GCA 
Contract No. 68-01-6769) 

TES II . 
(Current Contractor: .PRC 
Contract No. 6A-Ol-7037) 
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CLP Manaoement 
(Current Contractor: VIAR 
Contract No. 68-01-6702) 

EERU Contract 
(Current Contractor: IT Corp. 
Contract No. 68-03-3069) 

F.~SL Contract 
(Current Contractor: LEMSCO 
Contract ~o. 68-03-3049) 

NEIC CONTRACT 
(Current Contractor: TECH LAW 
Contract No. 68-0l-6A39) 

e. Headquarters Payroll: This includes site-specific payroll 

charqes by any headquarters employee 

(OWPE, OF.RR, OECM, F.RT, etc.) 

Documentation: SPU~ 

Timecards 

f. Headquarters Travel: This includes site specific travel 
; 

charges by any Headquarters employee. 

nocumentation: SPUR 

Co?ies of travel authorizations 

Copies of paid travel vouchers and any 

corresponding Treasury Schedules. 

FMD must review the travel documentation against the SPU~ 

and note and correct any inaccuracies. The approv~d travel 

vouchers serve as the basis for tra~el documen~ation. 
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3. OWPE Responsibilities 

OWPE plays the major role in requesting case cost 

documentation, tracking receipt of documents, and packaqinq and 

summarizinQ of cost documents. OWPE will be responsible for 

the following cost--documentation: 

a. FIT Contract Costs: Includes site-specific costs incurred under 

the Field Investigation Team contracts, 

which are part of the REM/FIT contracts. 

Documentation: OWP~ will request the FIT contractors 

to !'rovide a summary of sit·e-specific costs 

incurred under the contract. The summary 

will include: total costs, break out of 

costs by labor, travel, subcontractors, 

and materials, TDD numbers and associated 

hours, dates of work and brief summary 

of work performed. OWPE will provide 

copies of Tnns, invoices, contract status 

notifications and correspondinq Treasury 

Schedules for dates of work. 

b. TAT Contract Costs: Includes all site-specific cost incurred 

under the Technical Assistance Team 

contracts. 

Oocumentation: OWPE will request the TAT contractors 

to provide a summary of site-specific 

costs incurred under the contract. 

Summary will include total costs, 
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break out of costs by labor, travel, 

subcontractors, equipment, TOD numbers 

and associated hours, dates of work 

and brief suITIJT\ary of work. OWPE will 

provide copies of TDDs, invoices, contract 

•tatus notifications and correspondinq 

Treasury Schedules for dates of work. 

c. Remedial. Contract Costs: Includes all work done under the 

REM portion of the REM/FIT contracts 

and the REM II Contract. 

Documentation: Althouqh most of the work tasked under 

these contracts are recorded site-specifically 

in F~S, there is some site-specific work 

which is not~ This work includes: RAMPS, 

community relations work, enforcement support 

and laboratory work. OWPE will request 

the REM contractors to supply a sul'1111'\ary 

of all direct site response work ta5ked 

under the contract. 

Documentation: Summary will include total costs, 

breakout of costs by labor, travel, sub

contractors and eauioment, work assignment 

numbers and associated hours, dates of 

work and brief suMmary of work. OWPE 

will provide copies of paid invoices, 

contract status notifications and 

corresponding Treasury Schedules. 
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d. Contract Lab Program Costs: This includes all site

specific costs incurred under the CLP1 

both special analytical services 

and standard lab analyses. 

Documentation: The operation of the sample manaqement 

office is contracted to VIAR, Inc. 

OWPE will request VIAR to provide a 

listing and summary of all samples 

and analytical services for a site. 

The summary will include total CLP 

costs and break out between special 

analytical services and standard services. 

The listinq of samples will include 

contract name and number, sample number, 

invoice number and cost per sample. VIAR 

will provide, for special analytical services, 

copies of the paid invoices. OWPE 

will provide copies, requested from 

FMD, of the standard services invoices 

and VIAR paid invoices, contract status 

notifications and Trea~ury Schedules. 

Documentation: OWPF. ~ill request the contractor to 

provide a summary of site-specific work 

conducted under the contract. Summary will 
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include total costs, break out of 

costs by labor, travel, subcontractors, 

equipment, work assi9nment numbers and 

associated hours, dates of work and brief 

description of work oerformed. OWPE 

will provide copies of the work asslqnl'lents, 

paid contract invoices, contract status 

notifications and Treasury ~chedules. 

f. P.ERU Contract: This includes all site-specific work 

provided under EERUs contract. 

Documentation: OWPE will request J;"RT to provide a 

summary of site-specific work provided. 

under the contract. The summary will 

include tot~l site costs, dates of work, 

brief descriptio~ of work, break out of 

costs by labor, travel and subcontractors. 

OWPE will provide copies of paid invoices, 

contract status notifications and 

Treasury Schedules. 

9. NEIC Costs: This includes site-specific work done throuah 

NEIC., both NEIC employees and .contractors 

Documentation: OWPE will request NEIC to provide 

site-specific employee timesheets and 

trave1·aocuMentation and a cost summary 

which is to include cost break out by 

employee payroll and travel, contractor 
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costs, .contractor and contract number, 

brief summary of work and dates of work. 

If contractor was used, OWPF. will supply 

copy of paid invoices, contract status 

notifications and corresponding 

Treasury Schedules for period of work. 

h. overflights: Includes site-specific aerial photography and 

related work done through E~SL and EPIC. 

Documentation: OWPE will request EMSL and EPIC to provide· 

sumJnary of site specif le aerial photographic 

costs which is to include break out by labor 

and materials, contractor costs, contract 

number and dates of work. If contractor 

was used, OWl>E will supply copies of paid 

invoices and corresponding Treasury Schedules 

for period of work. 

i. Headquarters Payroll: This includes site-specific payroll 

charqes bv any Headquarters employee 

including OWPE, OECM, ERT, and OP.RR. 

Documentation: SPUR from FMn 

Employee Timesheets (OWPE ·will request 

other headquarters off ices to supply 

their employees' timesheets). 

Summary of HO Payroll: Includes EJnployee name, title, 

number of hours charqed, total 

payroll dollars per employee 
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OWPE must review the timesheets against the SPUR note and 

have corrected any inaccuracies. The timesheets are the oriainal 

record of site-specific payroll charges and should be considered 

the basis for payroll documentation. 

j. Headquarters Travel: Includes site-specific travel 

charaes by any HO employee. 

Documentation: To be supplied by FMD. 

Summary: Includes employee name, title, dates of travel 

dollars charged per trip. 
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4. DOJ Responsibilities 

This includes all site-specific litigation support costs 

incurred by the Depart~ent of Justice under Superfund interaqency 

agreements. 

Documentation: The DOJ representative on the Case 

nevel.opment Team is responsible for 

collecting and summarizing DOJ litigation 

support costs. Documentation shoulrl include 

employee timesheets, travel authorizations 

and vouchers. A copy of the sull'\Inary for DOJ 

costs should be sent to OWPE. 
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PREPARATION AND USE OF THE COST PACKAGE 

OWPE will prepare a standard summary for each of the 

categories of costs for which it is responsible. 

After collection and preparation of the cost summary, OW~E 

will send the cost documents and copy of the summary to the 

Pegional cost recovery case coordinator. The regional coordinator 

is responsible for adding the regional cost documents and 

summaries to the package. The regional coordinator is to send 

a copy of the regional summaries to OWPE. The case development 

tea~ should review the cost package and make sure it is complete 

and accurate. The actual cost rlocuments are to be retained in 

the regional offices. The custodian of the case file will be 

the lead reqion~l counsel assigned to the case. 

After receipt of the cost documents, the case development 

team can complete the referral packaae and refer the case to 

OEC~. The actual cost documents do not need to be sent with 

the referral package7 the completed cost sumJTtary will be 

sufficient for case referral. The documents are to be retained 

in the Regional of fices to facilitate discovery or production 

of documents requests and reduce possible loss of documents 

through multiple shipments between headauarters, DOJ. and the 

Regions. 
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V. THE PRIVACY ACT, NON DISCLO~URE OF IRRELEVANT INFORMATION AND 

CONFIDENTIAL BUSINESS INFORMATION (CBI) ISSUES 

1. Privacy Act 

Discovery requests and proof of the prima facie case during 

CERCLA section 1~7 cost recovery actions may require the Agency 

to produce to responsible parties certain documents involving 

EPA payroll and travel costs. That documentation may contain 

information that is covered under the Privacy Act (5 u.s.c. 
S522a (1974)) and should not be released until the documents 

are reviewed and such information is deleted. The issue 

typically arises in documents that couple an employee's name 

with his social security number, employee home telephone number 

or address, or where the documents are receipts containing 

credit card numbers or copies of personal bank checks. 

The Regional off ices are responsible for the review of EPA 

Regional payroll and travel documents for Privacy Act 

considerations. OWPE will be responsible for reviewing all 

Headquarters employee payroll and travel documents. If any 

information covered under the Privacy Act is found, it is to be 

redacted. 

Appendix F contains a list of the items covered by the 

Privacy Act that should be redacted on each type of cost 

documentation that may be used during a cost recovery case. 

Additional inquiries regarding Privacy Act considerations should 

be directed to Rose Arnold (OGC') at 382-5460. 
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2. Non-Disclosure of Irrelevant Information 

In addition to Privacy Act considerations, any references 

to work performed on other CERCLA sites or RCRA facilities 

should be redacted. This type of information may appear on 

timesheets, timecards, or travel authorizations/vouchers. 

This will prevent responsible parties from obtaining information 

about other sites where investigations or other EPA activities 

are underway. 

3. Confidential Business Information 

Documents needed to support contractor costs may contain 

information, such as contractor overhead rates, which is subject 

to confidential business information (CBI) _considerations. 

This is primarily an issue for the FIT~ TAT and REM contracts, . ~ . . 

and it will a(ise during the discov,ry phase of litigation 

when defendants file a request for t~e production of documents. 

The regulations governing co~fidentiality of business 

information are contained in 40 C.F.R. SS2.201-2.215. In 

general, those regulations state that CBI is entitled to be 

withheld from disclosure. However, S2.209(d) allows CBI to be 

disclosed •in a manner and to the extent ordered to be disclosed 

by a Federal court" so long as. EPA provides "as much advance 

notice as possible to each affected business of the type of 

information to be disclosed and to whom it is disclosed. " • • 

It is important to know that EPA must respond to defendants' 

discovery requests on a timely basis. Ordinarily this is within 

thirty days o( th~ request under the Federal Rules of Civil · 
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Procedure. Thus, expeditious h.andling of requests concerning CBI 

is essential. 

Procedurally, once a cequest for t:he production of documents 

is received that may requite CBI to be· disclosed, the lead EPA/OOJ 

attorney on· the litigation team should immediately contact counsel 

for the party requesting the documents to determine if an 

agreement can be reached in which the documents are released 

under the terms of a stipulation and protective order (See 

example stipulation and protective order in Appendix G). If 

an agreement can be reached within the time for .response 

guaranteeing that the documents will only be di•closed to 

certain persons or parties for certain limi.ted purposes (and 

those persons or parties agree to sign a confidentiality agreement), 

the case development team must then identify all contractors 

that: may have CBI in the cost documentation files. Within 

seven days of receipt of the discovery request, the lead EPA 

attorney should se~d each contractor both a letter explaining 

the situation (See model letter in Appendix H) and a copy of 

the stipulation and protective order previously agreed to by 

the parties~ The letter should set a date by which the documents 

will be produced (i.e.~ the discovery response date) and invite 

the contractor to make commen·ts on the content of the.· protective 
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order tb the auth6~ within seven days of receipt.6 

Once mutually satisfactory revisions are included or the 

date passes' for comment, the proposed stipulation and protective 

order should be submitted for signature to the party requesting 

the information and, subsequently, by motion to the court 

requesting entry of the· Order. See example motion· in Appendix I. 

Once the,.Order is entered and counsel· for ·the party requesting 

the information has executed a confidentiality agreement, the 

information:may be produced. 

J.f the party requesting the· information· does not agree 

to productton under the terms of a protective order, the United 

States has two options. The case litigation' team may decide to 

redact all CBI and produce the materials requested or it may 

decline to produce the CBI-containi~g documents altogether 

unless under the terms of a protective order. 

The decision whether to redact and _produce, or simply 

decline to produce, will be made on a case by case basis and 

will depend on the strength of the CBI claim made by the 

6/It should be noted that the Off ice of General Counsel has been 
requested to notify the major Superfund contractors that certain 
types of documents containing CBI will be released in the 
context of cost recovery litigation or settlement negotiations. 
That notification will indicate that the United States 
will attempt to protect the documents from distribution and 
will include a copy of the model protective order contained in 
Appendix G. The Agency expects to receive general approval of 
the model protective ocder'··s terms f com each of the major 
contractors in the near future, thereby speeding case-specific 
release of the contractors' documents. 
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person requesting conf idential:ity, on the numbe.r of documents 

that ace involved, the resources required to review and redact 
; . 

all CBI and the team's assessment of the possible consequences 

of the available options. In pa~ticular, the litigation team 

should consider--whether the defendants would likely accept 

redacted material and the .amount of resources that would be 

required to oppose any motions to compel discovery in the_ 

event all the material 1• withheld. 
•;o:-

For further info(Dlation on the procedures to be followed 

in addressing the issue of confidential busi~ess information, 

contact David van Slyke in the Off ice of Enforcement and 

Com~liance.MonitC)ring at (FTS) .382-3082. 
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VI. APPLICATION OF INTEREST 

The Agency has determined that the United States should 

seek interest on monies expended from the Trust Fund for, among 

other things, site investigations, studies, cleanup and 

enforcement. Cost recovery actions should seek interest 

from the d~,te of a demand of a sum ·certain at the rate being 

earned by the Fund for comparable time periods.7 Applying 

interest from the date of. a demand is an incentive for responsib.le 

parties tD undertake cleanup themselves and will also discourage 

respon~ible parties from engaging in protca~ted negotiations 

and litigation~ OWPE and OECM-are presently working with the 

Financial Management Division to provide site-specific 

total_ monthly e_xp~ndituces for all costs for interest calculation. 

Futher guidan_ce will be provided by DOJ and OECM on the 

exact method and procedures of ·interest calculation that 

is to be used. for cost recovery actions. 

7/In a Memorandum Opinion in United States v. NEPACCO, No. 80-
5066-CV-S-4 (W.D. Mo. Jan. 31, 1984) and the follow-up Oeder 
foe Final Judgment (April 16, 1984), the Court allowed pre
judgment interest at the rate of 9% simple interest calculated 
from the date the amended complaint (adding CERCLA counts to a 
RCRA S7003 case) was filed. The 9% interest rate was set "in 
accordance with Missouri's post judgment interest statute." 
January 31 Memorandum Opinion at 44. However, neither the 
opinion nor the Government's pre or post-trial briefs indicated 
whether the State statute.was the applicable law, or if the 
Court merely used the Missouri Statute as a guideline in the 
absence of Federal law on the issue. 
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VII. BANKRUPTCY PROCEDURES 

In determining how to proceed against bankrupt parties in 

cost recovery cases, the Regions should follow a four step 

procedure. 

First, the Region, in consultation with the DOJ case attorney, 

should determine·what type of bankruptcy action the responsible 

party has filed ftir. Under a Chapter 7 bankruptcy, or •1tquidation 

bankruptcy•, the deb~oc is granted a discharge of all debts 

and must liquidate all assets. Under a Chapte~ 11 bankruptcy, 

or •reorganization bankruptcy•, however, there is not a liquidation 

of assets·. · Instead the debtor is r•quiced to develop a 

reorganization plan and payment schedule whereby portions of 

the debts are paid to the different clas~es of creditors. The 

Agency;1 s· claims under cost recovery ace more likely to be 

·satisfied in a Chapter 11 bankruptcy. 

Second, the Region must determine when to proceed against 

a bankrupt party. :In making this determination, the Region 

should balance the likelihood of cecovet'ing assets from the 

estate of ·the insolvent party against the extent of Agency 

resources required to prosecute bankrupt parties. The Regions . . 

should also evaluate the possible deterrence effects that a 

lawsuit will have upon other entities that may file; or ace 

seeking to file, frivolous or ·fraudulent bankrup~cy claims. 

Third, the Region should cefer the bankruptcy claim to the 

Department of Justice for filing. Prompt referral of bankruptcy 

cases is necessary to preserve the Agency's claims as a creditor. 
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Ordinarily the type of claim made by the United States in a 

CERCLA action will be quite unlike a secured lien and will 

therefore require the filing of a proof of claim indicating the 

nature of the government's claim (See Bankruptcy Form 10). 

Unless an extension is moved for and granted, Chapter 7 bankruptcy 

claims must be filed 90 days from the first meeting of the 

creditors. Bankcuptcy Rule 3002(c). The deadline for Chapter 

11 bankruptcy claims is set by the Court. Bankruptcy Rule J003(c). 

Often it must be filed before the Court approves the debtor's 

reorganization plan. In emergency situations, telephone referral 

to DOJ with EPA Headquarters concurrence may be appropriate. 

After DOJ approval, a proof of claim should be filed 

with the Bankruptcy Court which states the amount of the debt 

and the basis for the claim. The Region should be prepared at 

the time of filing of a proof of claim in Bankruptcy Court to 

prove that the estate is liable under Sl07 of CERCLA. Therefore, 

the referral to the Department of Justice should include all 

the information necessary for a cost recovery action. OWPE 

will try to expedite requests for documents in those late-discovered 

bankruptcy cases that require immediate filing of a proof of 

claim. The Regions must, however, clearly articulate the 

urgency of the situation to OWPE and reque~t .that Headquarters 

reorganize the cost documentation collection priorities for that 

Region. 

Fourth, EPA and the Department of Justice must determine 

which theories of recovery are appropriate, and whether to 
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proceed in District Court or Bankruptcy Court. The theories of 

recovery may include: claims as administrative expenses of the 

estate; recovery under S506(c) of the Bankruptcy code; equitable 

leins1 and common law restitution.· The considerations of 

whether to initiate proceedings in District Court or Bankruptcy 

Court include: the.extent of assets in the estate1 the applicability 

of the automatic stay provisions in the Bankruptcy Act1 the 

ext~nt of previous· litigation; and the facts of the case. 

For more discussion on enforcement theories available to 

the Agency to pursue insolvent parties, and for m~re specific 

guidance regarding procedures in bankruptcy cases, refer to 

•Guidance Regarding CERCLA Enforcement Against Bankrupt Parties• 

issued ·on May 24, 1984, by Courtney M. Price, Assistant 

Administrator for the Off ice of Enforcment and compliance 

Monitoring. 
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VIII. UPDATING OF COSTS 

The actual litigation of CERCLA Sl07 cases may be a very 
' 

lengthy process. Negotiations may take place before a case is 

filed. Once a case is filed, negotiations may continue and the 

litigation process itself may be conducted over a period of 

many months or several years. Often site work may be ongoing 

while the case is in litigation. And certainly litigation 

costs ace being incurred by EPA, DOJ, and often, contractors. 

During the course of negotiations oc litigation, the case 

development team may need to update costs for· a particular case. 

Foe completed removal actions, with no other site activity 

in progress, an update of costs is a relatively easy exercise. 

The case development team can update Regional payroll and travel 

and OWPE can update headquarters payroll and travel. DOJ, upon 

request from the assigned DOJ oc U.S. attorney, can update its 

litigation support costs. 

There are, however, cases where the government is pursuing 

a §107 action but costs are still being incurred for on-site 

activity <!..!2.•r Sl06 cases that also have a Sl07 count and 

remedial action has not yet been completed). Updating costs 

for these types of cases may actually be the equivalent of 

documenting a new S107 case. 

The case development team must allow for at least three 

weeks from a request for a cost update and its receipt. The 

Region must balance the need for a cost update against the 

needs of the other cases in the ·Region which require documentation. 
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The collection of cost documentation is not a process which 

can be •turned off• once it has been initiated. Therefore, it 

is important that the case development team use discretion 

and good judgment when requesting a cost update. 

Cost updates may be requested by submitting a written 

request to the Cost Recovery Group, OWPE. The memorandum 

is to specify why and when an update is needed and the categories 

of costs which need updating. The case development team must 

give OWPE as much lead t.ime as possible to accommodate update 

req~ests. OWPE will collect the requested information and 

prepare a summary of updated costs. The summary and documents 

will be forwarded to the case development team in the Region. 
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IX. ACTUAL PAYMENT INTO THE TRUST FUND 

To accelerate the receipt and investment of monies 

recovered from responsible parties under CERCLA, the Department 

of the Treasury has provided a separate lockbox foe Supecfund. 

Checks for cost recoveries, penalties and fines should be made 

payable to the EPA Hazardous Substance Response Trust Fund and 

sent to the following address: 

EPA Supecfund 
P.O. Box 371003M 
Pittsburgh, PA 15251 

Checks should be accompanied by transmittal letters that 

state the name of the responsible party and the site for which 

payment is being rendered. The remittance address and instructions 

should be included in all settlement documents (consent decrees, 

administrative order, or settlement,agreements) and demand letters. 

The Regional Counsel representative on the case development 

team is responsible foe sending a copy of the signed consent/ 

settlement document {as soon as it is available) to the following 

address: 
US EPA 
Financial Management Division, PM-226 
Financial Reports and Analysis Branch 
401 M Street, s.w. 
Washington, o.c. 
Attn: Ivery M. Jacobs, Rm 3623M 

These documents ace necessary to establish an accounts 

receivable to assure that funds are ultimately received and to 

assure that funds that ace received ace credited to the 

appropriate account and reported to the Hazardous Substance 

Response Trust Fund foe investing. 
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APPENDIX·. A 

FLOW CHART OF COST DOCUMENTATION PROCESS 

DEFINITIONS OF ACRONYMS USED IN F:LOW CHART 

IAG: INTER-AGENCY AGREEMENT 

REM: REMEDIAL CONTRACT 

FIT: FIELD INVEST'IGATION TEAM CONTRACT 

TAT: TECHNICAL ASSISTANCE TEAM CONTRACT 

TES: TECHNICAL ENFORCEMENT SUPPORT CONTRACT 

CLP: CONTRACT LABORATORY PROGRAM 
·' 

NEIC: NATIONAL ENFORCEMENT INVESTIGATIONS CENTER 

ERT: EMERGENCY RESPONSE TEAM 

EMSL: tNVIRONMENTAL MONITORING AND SYSTEMS LABORATORY 
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APPENDIX. B 

SITE-SPECIFIC SPUR CHARGES 

SOFTWARE PACKAGE FOR UNIQUE REPORTS (SPUR) 

Through the use of SPUR, the Financial Management System 

(FMS) can produce reports which summarize specific Superfund 

charges of individual sites. However, because some expenditures 

that benefit specific sites are not charged to site specific 

accounts, the FMS does not identify all direct site response 

costs. The following is a list of the site specific cost 

categories which are included in a SPUR: 

SITE-SPECIFIC EPA PAYROLL 
I , 

SITE-SPECIFIC TRAVEL 

OSC EMERGENCY REMOVAL CONTRACTS 

ERCS CONTRACTS 

MAJOR REMEDIAL SITE-SPECIFIC WORK ASSIGNMENTS: . . 

REMEDIAL INVESTIGATION/FEASIBILITY STUDY (RI/FS) 

REMEDIAL DESIGN 

REMEDIAL CONSTRUCTION 

REIMBURSEABLE SITE-SPECIFIC IAGS 

STATE SITE-SPECIFIC COOPERATIVE AGREEMENTS 
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APPENDIX. C 

DESCRIPTION OF SOPERFUND CONTRACTS 

TECHNICAL ASSISTANCE TEAM CONTRACT ("TAT) 

SCOPE: 

This contract is designed to assist EPA in responding to all 
reported environmental emergencies, including oil spills 
(under 5311 of the Clean Water Act) chemical spills and 
uncontrolled hazardous waste disposal sites. Response includes 
damage assessment field studies, monitoring cleanup operations 1

, 

and coordinating with local governments. Other functions 
such as conducting spill prevention compliance checks are 
also performed. Under this nationwide contract, teams (TAT) 
are provided to EPA headquarters, all ten EPA .regions, and 
both of the Environmental Response Teams CERT). The TAT 
contract does not perform any actual cleanups. 

Original Contractor: Ecology & Environment, Inc. (E&E) 

Contract Number: 68-01-5158 

Oates of Contract: February 1979 ,to October 1982 

EPA Project Officer: Jack Jojokian 

Current Contractor: Roy F. Weston, Inc. 

Contract Number: 68-01-6669 

Date of Contract: October 1982 to September 30, 1986 

EPA Project Officer: Jack Jojokian 

EPA Contract Off iceri Paige E. Peck 
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ON SCENE COORDINATOR EMERGENCY REMOVAL CONTRACTS 

SCOPE: 

These contracts are designed for emergency or immediate removal 
situations initiated by the On Scene Coordinator. These 
contracts are entered into on an individual basis as an 
emergency situation arises. contract is usually initiated 
with a letter to--proceed. All work under these contracts is 
site specific. 

Emergency Removal Cleanup Service Contracts (ERCS) 
\ . 

SCOPE:. 

These contract. are designed to respond to environmental 
emergepcies .. w.ith resources necessary to contain, cl.eanup, 
remove~and dispose of hazardous materials. There are four 
ERCS Zone contractors. 

ERC Zone I (Regions I, II, and III): 

Contractor: o. H. Materials Co. 

Contract No.: 68-01-6893 . 
Oates of Contract: February 1, 1984 io Janueary 31, 1987 

EPA Project Officer: James Jowett 

EPA Contract Officer: Patrick Flynn 

ERC Zone II (Region IV): 

Contractor: Hazardous waste .Technology Services 

Contract No.: 68-01-6859 

Oates of Contract: December 1, 1983 to November 30, 1986 

EPA Project Officer: James Jowett 

EPA Contract Officer: Thomas F. Sullivan 
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ERC Zone III (Region V): 

Contractor: PEOCo Environmental, Inc. 

Contract No.: 68-01-6894 

Dates of Contract: February 1, 1984 to January 31, 1987 

EPA Project Officer: James Jowett 

EPA Contract Officer: Dor.othy Britton 

ERC zone IV (Regions VI, VII, VIII, IX, X): 

Contractor: Environmental Emergency Services 

Contract No. 68-01-6860 

Dates of Contract: December 1, 1983 to November 30, 1986 

EPA Project Officer: James Jowett 

EPA Contract Officer: Thomas F. Sullivan 
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REMEDIAL ACTION CONTRACTS (REM) .. 

SCOPE: 

The Remedial Action contracts primary focus is to investigate 
and provide long term corrective acti.on for NPL sites. Tasks 
under the REM contracts include the following: 

Remdedial Action Master Plans (RAMPS) 
Remedial Investigations/Feasibility Studies (RI/FS} 
Initial Remedial Measures (IRM) 
Enforcement and technical oversight projects 
Community Relations Plans 
Remedial Design and·Construction 

The contractors are tasked through work assignments, 
which are generally site-specific. However, some work assignments 
are written to cover a number of site for a particular task 
such as RAMPS and community relations plans. 

The Superfund program originally had three REM contractors: 

Camp, Dresser, McKee (COM) 
Contract No. 68-03-1612 
Dates of Contract: June 1981 to March 1983 

Roy F ·~ Wes ton 
Contract No. 68-03-1613 
Dates of Contract: June 1981 to October 1982 

Black & Veatch 
Contract No. 68-03-1614 
Dates of Contract: June 1981 to October 1982 

In October 1982, the original REM contracts were replaced 
with two zone REM/FIT Contracts. These are three year contracts. 

REM Zone I (Region I - IV): 

Contractor: NUS Corp. 

Contract No. 68-01-6699 

Dates of Contract: October 1, 1982 to September 1986 

EPA Project Officer: William Kaschak 

EPA Contract Officer: Ronald t.· Kovach 
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REM Zone II (Region v - X): 

Contractor: CH2MHill Southeast, Inc. 

Contract No.: 68-01-6692 

Dates of Contract: October 1, 1982 to September 30, 1986 

EPA Project Officer: Nancy Willis 

EPA Contract Officer: Dorothy Tyler 

In June 1984 an additional nationwide REM contract was awarded 

under which the contractor is to perform remedial response 

activities at uncontrolled hazardous waste sites and prepare 

A&E design specifications of the selected remedies. 

REM II (Nationwide): 

Contractor: Camp, Dresser & McKee: Inc. 

Contract NO•: 68-01-6939 

Oates of Contract: June 1, 1984 to May 30, 1988 

EPA Project Officer: William Kaschak 

EPA Contract Officer: William R. Topping 
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FIELD INVESTIGATION TEAM (FIT) CONTRACT 

SCOPE: 

The Field Investigation Team (FIT) Contracts est~blish 
an investigation team in each EPA Region, comprised of multi
disciplinary professional and. para-professional personnel who 
are capable of providing a breadth of technical activities. 
Specifically, the FIT contracts constitute the primary 
capability of EPA for investigating hazardous waste sites. 
Current FIT operations are part of ·the REM/FIT zone Contracts. 

OPERATIONS: 
... 't '. • . 

Task~ conducted by the FIT contracts are initiated in the 
Regions by_.designated R~gional Project Officers (RPO's) using 
a work order process called Technical Directive Documents 
(TDDs). ,,Major. functions:'include .the following: 

0 Preliminary Assessments and Site Insr;>ections (PA/SI) 
to determine the hazard potential at waste sites. 

° Conduct Hazard Ranking System Scoring for sites considered 
for inclusion on the National Priorities List (NPL). 

0 General enforcement support for case development, 
particularly field oriented technical activities (e.g., 
sampling). 

0 Remedial Investigations (RI) for enforcement lead sites. 

0 Hydrological, geophysical and general field investigatory 
work which may be part·of .or separate from any· of the 
above activities. 

0 Provides subcontracting support for activities such as 
well drilling, obtaining specialized technical expertise, 
and related support services. 

0 Dioxin strategy implementation support. 

0 Provide technical experts for compliance monitoring and 
oversight functions. 

0 Help to develop technical manuals, policies and standard 
operating procedures. 
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FIT Contract: 

Ori9inal Contractor: Ecology and Environment, Inc. (F.&E) 

Contract No.: 68-01-6056 

nates of Contract: February 1980 to December 19R2 

EPA Project Officer: Scott Fredericks 

.Current Contractors: 

REM/FIT Zone I (Reaions I - IV): 

Contractor: NUS Corporation 

Contract No.: 68-01-6699 

nate of Contract: nctober 1, 1982 to Septembe~ 30, 1986 

EPA Deputy ~reject Officer: Scott Fredericks 

EPA Contract Officer: Ronald L. Kovach 

PF.M/FIT Zone II (Regions v - ~): 

Contractor: CH2MHill (Ecoloqy and F.nyironment is FIT subcontractor) 

Contract No.: 6A-01-6692 

Dates of Contract: nctober 1, 1982 to September 3~, 19R~ 

EPA neputy Project Officer; Scott Fredericks 

EPA Contract Officer: Dorothy Tyler 
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CONTRACT LABORATORY PROGRAM (CLP) 

SCOPE: 

The Contract Laboratory Program (CLP) was established 
to provide laboratory sample analyses for the·superfund program. 
The CLP can provide routine and special analytical services for 
inorganic, organic and dioxin samples. "The CLP is managed 
by VIAR, Inc. Approximately 40 different laboratories are 
used under the CLP. Each of the laboratories used under the 
program will have one or more contracts with the Agency. 
Site samples are taken by the Regional offices and tagged 
with a sample number. The Sample Managment Office (SMO), 
which is managed by VIAR, will tell the Region which laboratory 
the samples should be sent to. The individual laboratories 
do not know what sites th• samples have been taken from. 
VIAR tracks all sample numbers and invoices. 

Sample Management Office (SMO) Contract: 

Contractor: VIAR and Company 

Contract No.: 68-01-6702 

Dates of Contract: October 1, 1982 to September 30, 1985 

EPA Project Officer: Stan Kovell 

EPA Contract Officer: Marian Bernd 
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TECHNICAL ENFORCMENT SUPPORT CONTRACT (TES I & II) 

SCOPE: 

The Technical Enforcement Support (TES) Contract was 
awarded in June 1983 to support enforcement actions under 
CERCLA. The TES contract can provide the following services: 

Responsible Party Searches 
Title Searches 
Financial Asessments of Responsible Parties 
Records Compilation 
Health/Endangerment Assesments 
Technical Review of Documents 
Expert Witnesses 

The TES contract is tasked through work assignments 
which are generally site-specific. 

TES I 

Contractor: GCA Corp. 

Contract No.: 68-01-6769 

Oates of Contract: June 10, 1983 to June 9, 1986 

EPA Project Officer: Elwood Martin , 

EPA Contract Officer: Marian Bernd 

TES II 

Contractor: Planning Research Corp. (PRC) 

Contract No.: 68-01-7037 

Dates of Contract: September 1984 to September 1986 

EPA Project Officer: Elwood Martin 

EPA Contract Officer: Marian Bernd 
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ENVIRONMENTAL RESPONSE: TEAM. ( ERTl· 

The Environmental Response Team is located at the EPA facility 
in Edison, New Jersey, and also retains a three-member staff 
at EPA' s A. w. Bre·idenbach Environmental Research Center in 
Cincinnati, Ohio. 

The ERT's major functions are to: 

0 Maintain an around-the-clock activation system. 

0 Upon request, dispatch Team members to environmental 
emergencies •to assist Regional and· program off ices. 

0 Provide critical consultation in water and air quality 
criteria, toxicology, interpretation and evaluation of 
analytical data, ~nd· engineering and scientific studies. 

0 Develop and conduct site-specific safety programs. 

0 Provide specialized equipment·. to meet specific requirements 
such as monitoring, analytical support, waste treatment, 
containment and control. 

0 Provide technical experts for a Public Affairs Assistance 
Team ( PAAT). 

0 Supervise the work of contractors. 

0 Help to develop training manuals, policies, and standard 
operating procedures. 

0 Assist the Office of Research and Development in developing 
new technology for use at environmental emergencies and 
uncontrolled hazardous waste sites. 

0 Train Federal, State and local government officials 
and industry representatives in the latest technology 
for environmental emergencies at hazardous waste sites. 
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ENVIRONMENTAL EMERGENCY RESPONSE UNIT ·(EERU) CONTRACT 

SCOPE: EERU is divided into_ two groups: Operations and Research 

OPERATIONS: 

Through the Environmental Response Team (ERT), EERU provides 
technical suppor~ and assistance to On-Scene Coordin~tors and 
other emergency response personnel on environmental issues 
dealing with the cleanup of emergency spills and uncontrolled 
hazardous waste sites. Site support services of the contract 
include such activities as sampling, use of specialized 
monitoring equipment, conducting extent-of-contamination 
surveys and procurement of specialized subcontractors for 
well drilling, analytical support, etc. Other services 
include the conduct of training exercises· includino demonstratio~s 
of equipment and "hands on" training under simulated but 
realistic field conditions. 

RESEARCH: 

Throuqh the Oil and Hazardous Material Spills qranch (OHMSB), 
EERU provides shakedowns and field demonstrations of prototyp• 
equipment during spills and at cleanups of uncontrolled 
hazardous waste sites. Evaluation and improvement of government 
owned or commercially available cleanup devices and svstems 
is the primary objective of this side of the contract. 

Original Contractor: Mason & Hanger-Silas- ~ason Co., tnc. 

Contract No.: 68-03-2647 

Dates of Contract: January 23, 1978 to June 28, 1981 

EPA Project Officer: J. Stephen Dorrler CERT) and Ira Wilder (R&D) 

Current Contractor: IT Corporation 

Contract No.: 68-03-3069 

Dates of Contract: June 29, 1981 to June 28, 1985 

EPA Project Officers: J. Stephen Oorrler CERT) anct Ira Wilder (R&D) 

EPA Contract Officer: 
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ENVIRONMENTAL MONITORING AND SYSTEMS LABORATORY CONTRACT 

SCOPE: The Envir~nmental Monitoring and Systems Laboratory 
( EMSL) ·manages a contract· which provides upon request aerial 
photography, photographic interpretation and topographic mapping 
of hazardous waste sites. Requests are generally site specific 
and may be from the reg~onal off ices or headquarters. 

' . . . ' 

zone I fRegi~ns ·1 - -IV) 

~ontrac~or: Bion~~ics 
' . - . 

Contract No.: 

Oates of Contracti 

EPA Project o,ff icer: ·_Tom Osberg 

EPA Contract Officer: Pong Lem 

Zone II (.Regions V - X) 

contractor-: Lockheed Inc. < LEMSCOl 

contract ·No. 68-0'3~jo49 

EPA Project O~ffc~r: Cl~~ Lake 

EPA Contract Officer: Pong'Lem 
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NATIONAL ENFOCREMENT INVESTIGATIONS CENTER (NEIC) CONTRACT 

SCOPE: The National Enforcement Investigations Center (NEIC) 
provides various types ofenforcement support activities for 
CERCLA cases. Activities include site investigations, sample 
collection, sample screening for hazardous characteristics 
and sample preparation for analyses and compositional lab 
analysis. Sample screening and preparation is done.under 
contract with Fred c. Hart (this contract is oart of the 
National Contract Lab Program). NEIC also provides for 
security of sensitive samples for enforcement purposes and 
chain of custody procedures. NEIC provides evidence audits 
through the Contract Evidence Audit Team (CEAT). The current 
CEAT contractor is Tech Law, Inc. Evidence audits provide 
inventories of case documents and preparation of documents for 
use as evidence. Evidence audits also provide sample profiles 
and summaries of analytical data. 

Contract Evidence Audit Team 

Original Contractor: INTERA 

Contract No.: 68-01-6215 

Dates of Contract: September 1980 to September 1983 

EPA Project Officer: Rob Laidlaw 

EPA Contract Officer: Pat Murphy 

Current Contractor:. TECH LAW, Inc. 

contract No. 68-01~6838 

Dates of Contract: October 1983 to 

EPA Project Officer: Rob Laidlaw 

EPA Contract Officer: Pat Murphy 
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APPEND!~ D 

COST RECOVERY CHECKLIST 

DATE: 
COST RECOVERY DOCUMENTATION CHECKLIST --------
1. SITE NAME: . CITY/COUNTY STATE 

_...;----~------- -------- -----
SITE ACCOUNT NUMBER: NPL YES NO 

' . 
{OTHER NAMES USED FOR THIS SITE: _______________ _ 

2. STATUS: CHECK.ONE: 

TRIAL D.ATE {DATE: ----IN DISCOVERY (QEADLINE: ) 
FILED 
REFERRED TO DOJ 
REFERRED TO HEADQUARTERS 

·· •· IN PREPARATION IN REGION 
-- STATUTE OF LIMITATIONS 

PROJECTED/ON GOING NEGOTIATIONS 
DEMAND LETTER TO BE SENT 

3. NAME AND TELEPHONE NUMBER OF OSC/REGIONAL CONTACT: 

4. NAME.AND TELEPHONE NUMBER OF REGIONAL COUNSEL CONTACT: 

S.WHICH, IF ANY, OF THE FOLLOWING FIT CONTRACTORS WE~E USED? 

E&E (CONTRACT No. 68-01-6056) DATES OF WORK --- ---------
NUS (CONTRACT No. 68-01-6699 DATES OF WORK·-------

E&E (FIT SUBCONTRACTOR TO CH2MHILL, CONTRACT No. 68-01-6692) 
(ZONE II) 

DATES OF WORK ----------
6. WHICH IF ANY OF THE FOLLOWING TAT CONTRACTORS WERE USED? 

E&E (CONTRACT No. 68-01-5158) DATES OF WORK ---- --------
ROY F. WESTON (CONTRACT No. 68-01-6669) 

DATES OF WORK ---------------
7. WAS WORK DONE THROUGH THE CONTRACT LAB PROGRAM (VIAR)? YES 

IF YESi PLEASE PROVIDE ANY SPECIAL ANALYTICAL SERVICES (SAS) CASE 

NUMBERS: 
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COST RECOVERY DOCUMENTATION CHECKLIST, PAGE 2 

WAS LAB WORK OTHER THAN THROUGH VIAR USED? YES NO 

IF YES, PLEASE GIVE LAB NAME AND CONTRACT NUMBER: 

8. WHICH IF ANY OF THE FOLLOWING REM CONTRACTORS WERE USED? 
(DESCRIBE TASKS WITH THE FOLLOWING: RAMP, IRM, RI/FS, DESIGN 
CONSTRUCTION, COMMUNITY RELATIONS, ENFORCEMENT, OR OTHER) 

.._ 

BLACK & VEATCH (CONTRACT No. 68-03-1614) ---
DATES OF WORK 

CAMP DRESSER & MCKEE (COM) (CONTRACT No. 68-03-1612) 

DATES OF WORK TASK -------- ------------~ 
ROY F. WESTON (CONTRACT No. 68-03-1613) 

DATES OF WORK TASK --------- --------------
NUS (ZONE I, CONTRACT No. 68-01-6699) 

DATES OF WORK TASK ---------- -----------------
CH2MHILL (ZONE II, CONTRACT No. 68-01-6692) 

DATES OF WORK TASK ---------- ---------------
CAMP DRESSER MCKEE (REM II CONTRACT No. 68-01-6939) ----
DATES OF WORK _____________ ~ TASK _____________ ___ 

9. PLEASE PROVIDE THE FOLLOWING INFORMATION ABOUT CONTRACTORS 
LET BY AN OSC OR EMERGENCY REMOVAL CLEANUP (ERCS) CONTRACT: 

CONTRACTOR: 

CONTRACT NO. DELIVERY ORDER No. --------·. 
DATES OF WORK: --------------------

10. WERE ANY OVERFLIGHTS DONE? YES NO 

DATES OF OVERFLIGHTS: ________ _ 

11. WAS ANY WORK DONE BY NEIC? YES NO 

DATES OF WORK TASK ___..______ ----------------

435 



COST RECOVERY DOCUMENTATION CHECKLIST, PAGE 3 

WAS AN EVIDENCE AUDIT OR OTHER WORK DONE THROUGH NEIC CONTRACT 
WITH TECH LAW (INTERA)? YES NO DATES OF WORK ------

12. WAS WORK DONE BY THE EERU CONTRACT WITH IT CORP? ___ YES NO 
(CONTRACT No. 68-03-3069) 

DATES OF WORK: 

WAS WORK DONE BY EMERGENCY RESPONSE TEAM (EDISON LAB) 

DATES OF WORK: 

__ YES _NO 

-------------------
13. WAS ANY WORK DONE UNDER THE TES I CONTRACT? YES NO 

CONTRACT ~o. 68-01-6769 (PRIME CONTRACTOR: GCi) 

DATES OF WORK: ------- TASKS PERFORMED: _______ _ 

WAS ANY WORK DONE UNDER THE TES II CONTRACT? -- YES __ NO 
CONTRACT No. 68-01-7037 (PRIME CONTRACTOR: PRC) 

DATES OF WORK: TASKS PERFORMED: ---------- --------

14. WAS ANY WORK DONE UNDER THE LIFE SYSTEMS CONTRACT? YES 
CONTRACT No. 68-03-3136 

DATES OF WORK --------
ANY OTHER CONTRACTOR USED: NAME: 

NO 

------------------
CONTRACT No. DATES OF WORK: ---------- ------------

15. PLEASE PROVIDE THE FOLLOWING INFORMATION ABOUT OTHER FEDERAL 
AGENCIES THAT WORKED ON THE SITE: 

AGENCY IAG t DATES OF WORK CONTACT PERSON/TELEPHONE 

HHS 

COE 

USCG 

FEMA 

OOJ 

DOI 
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COST RECOVERY DOCUMENTATION CHECKLIST, PAGE 4 

NOAA 

USGS 

BRIEF DESCRIPTION OF WORK: 

16. WAS THERE A STATE COOPERATIVE AGREEMENT OR CONTRACT? 

STATE: COOPERATIVE AGREEMENT t 

YES 

----- -~~~~~~~ 

CONTRACT No. -------------
17. WERE ANY OTHER CONTRACTORS (.!.:.2..:., R&D CONTRACTS) USED? 

IF SO, PLEASE PROVIDE THE FOLLOWING: 

CONTRACTOR: 

CONTRACT No·----------~ 
DATES OF WORK: 

BRIEF DESCRIPTION OF WORK: 

18. WERE ANY REGIONAL COUNSEL APPROPRIATIONS FOR LEGAL EXPENSES 
USED? YES NO 

19. PLEASE LIST THE REGIONAL OFFICES WHICH ijAVE BEEN INVOLVED IN 
THE CASE: 

20. ANY OTHER PERTINENT INFORMATION NOT PROVIDED ABOVE: 
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APPENDIX E 

SAMPLE CASE COST SUMMARY 

Prepared: 10/22/84 

NARRATIVE SlM1ARY/STAT91ENl' r:1 f'N:fS - CC6TS FOR 
--

i. 1he United States Environnental Protection Agency has incurred CC8ts of 
• at least $188 ,424.64 for Headquarters and Regional payroll. · 

2~ 1be United States ·Environnental Protection Agency has incurred costs of 
at least SSl,890.44 for Headquarters and Regional travel. 

3. 'the United States Environnental Protection Agency.has incurred costs of 
at least 5109,953.36 for r~ial contract expenditur8. Thh' tntal 
represents the arrcunt .· spent under the 

4. The United States Environnental Protection Agency has incurred costs of 
at least SlS,131.26 for reMedial contract excendittJ""'· This total 
represents the artCUnt spend under the 

S. The United States Envirormental Protection /lqency has incurred costs of 
at least 5420,794.22 for r~ial contract expenditures. 'lbis total 
represents the arrcunt spent under the 

6. The United States Enviro1T.1ental Protection Pigency has incurred ccsts of 
··at least 5212,813.16 for field investigation teaM contract expenditures. 

Th,is total represents the arcunt spent under; the 
~~ .... ,... 

7. The United States EnvirorT.iental Protection Agency has incurred costs of 
at least 547 ,560.11 for technical assistance team contract exper11.·1itures. 
This total represents the arcunt spent under the F.cology and Enviroment 
contract. 

8. The United States Environnental Protection Agency has incurred costs of 
at least Sll,938.51 for On-Site Coordinator (OSC) Let contract costs. 
The B!leraencv resconse. art ;on has perforned under. contract by 

9. The United States. Environnental Protection h;;Jency has incurred costs of 
at least Sl0,980.00 for aerial photograph and analysis support. This 
total represents the arount spent under the EM.5L contract. 

10. 'l1le United States Environnental Protection Agency has-incurred costs of 
at least 5996,546.98 for Interagency Agreerwents (IAG) with the Departrent 
of Justice and the u.s. Coast Guard. 
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-2-

11. 'n\e United States Envirorwnental Protection ~nC'i has incurred costs of 
at least 5190,661.62 for investigative contract costs under contract 
by the National Enforcement Investigative Center (NEIC). 

12. on. United States Envirormental Protection Pgency has incurred costs of 
.at least Sl0,438.00 for expert witness support under contract with the 

13. 1'te United States Environnental Protection hJency has incurred costs of 
at least 5342,SSZ.41 for National Lab contract expenditures. This total 
represents the costs of generatirg laboratory analysis of samples coll~cted. 

14. nie United States Envirorr.tental Protection PqenC'f has incurred costs of 
at least Sl96,153.00 for miscellaneous contract costs under contract 
by 
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CX>ST SUtiMUY 

EPA EXPENOI'IURES 

EPA PAOOU- ----~--------------------.;._,,_ 188,424.64 

51,890.44 E:E»A 'IM~ ...... -· ·--·----------~-------

RE11 CXlNTRAC1' -

REM/FIT CDN'l'P.ACT -

FIT Ct>N1'RAC1' -

---·-------- 106,171.67 

1,081.15 

2,700.54 

15,131.26 

420,794.22 

212,813.16 

TAT cna'RACT - -------- 47,560.11 

OSC LET CDNI'RACr •••••••• ••• 11,938.Sl 

10,980.00 OV'E:R.f'L?GtfI'S, - D1SI., ---..------~~--- .. ·-- ••• 

INrERAGENCY AGRED1ENI'S -
Department of Justice ---------------------- ------ 110,046.qe 
U.S. Coast Guard-----·· ------------- 886,500.00 

NEIC CDNI'RACr -------·- -~--------- 190,661.62 

Ml~ W ·-·· ------------.._...~-------------- 10,438.00 

-------- 342,552.41 
__ , _________ 196,153.00 

'lOl'AL EPA EXPENDI~ s . 2 ,805 ,837. 71 
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EPA PAYR>IL 

Barclay, Michael 
Burack, Mitchell 
sames, Wanda 
Cibulski, Robert 
Clemens, Rcb 
Conti, Susan 
Delvin, Dennis, J. 
Dick, Mary D. 
Elkus, Barbara 
Garrahan, Kevin 
Gilbert, John M. 
Grundler, Christopt)er 
Farnsworth, Da.aglas 
Kepli~er, Helen · 
Klaas, Julie A. 
Kcsakowski, Michael 
Lafornara, Joseph 
Li 'JO ls i, Joseph . 
Mittelman, Abraham 
Murphy, Jack 
Schwartz, Jerry 
\lheeler, Jenn 
Wright, John 

tlJMBER 
OF HOORS 

63.0 
1,017.25 

3.0 
25.0 
22.0 
l.O 

441.0 
s.o 
3.0 

609.0 
8.0 

130.0 
3.0 
2.0 
3.0 
8.0 
a.a 

30.0 
12.0 

198.0 
20.5 
51.0 
4.5 

OO:Ufo£NTATIOO: f'MD SPUR Report, dated June 9, 1984 
Copies of Applicable Timecards 

oo>LOYEE NN!E - MXiIQ{ 

Adams, James 
Allison, Birdie 
Ashkanazy, Patricia 
Banaszek, Kenneth 
Bartelt, Richard 
Bolger, Kevin 
Carter, Rarbara 

43.0 
s.o 

14.0 
18.0 

. 17.0 
119.S 

3.0 

441 

1,149.12 
16,030.27 

22.79 
474.71 
440.22 

10.39 
6,163.34 

91.20 
63.78 

ll,·590.60 
199.65 

1,987.18 
70.47 
31.76 
41.18 

193.05 
206.89 
205.80 
262.95 

3,881.17 
390. 74 
815.41 . 
61.14 

S44,383.8l 

964 •. 08 
41.08 

118.Sl. 
267 •. 28 
416.95 

1,732.09 
26.52 



EPA P~LL 

EMPIDYEF NAME - ISICll 

CUtle, Charles 
ConstaatelCll, BIS il 
Dikinis, Jaias 
Elam, Michael 
Elly, Charles 
Field, Reger 
Flynne, Yvcnne 
Frye, Gilbert 
Gade, Mary 
Gardner, caryn 
Grtnm, Reger 
Hall, Robert 
Hsia, I<ei 
Jirka, Andrea 
Jones, wanda 
Joseph, Chacko 
tcim, Sukwha ' 
Kim, Thanas . 
King, Ernest 
Knoy, JarteS 
Kucharz, Carolyn 
Kuehl, Marcia· 
KulN, Gregory . 
Kush, Beverly · 
Kyte, Lawrence 
La~er, Mary · 
May, Dorothy 
Morgan, Dorothy 
Morris, JOhn 
Parikh, Pankaj· 
Paruchuri, Bab.l 
Phillips, Marsha 
Radcliffe, Michelle 
Rarmll, Sheila 
Regan, Gerald 
Rekar, Pamela 
Ross, Curtis 
Rutter, Anthony 
Sargent, Willian 
Schaefer, Robert· 
Schmidt, Larry· 
Schulteis, Jane 
Sedwick·, Helen 
Street, Kerry 
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l.O 
8.0 

33.0 
2.0 

31.0 
30.5 

135.0 
90.0 

134.5 
37.0 
23.5 
7.0 

15.o 
41.2 
4.0 

145.0 
134.0 
78.0 
80.0 
68.0 
17.0 
6.0 
8.0 

2,899.0 
2,181.0 

1.0 
s.s 

30.0 
37.0 
99.6 
36.0 
60.0 

74,1.8 
19.i 
1.0 

640.2 
1.0 

27.0 
17.3 
25.5 

182.0 
.5 

247.S 
42.0 

NOJNr 

19.71 
··231.53 
570.52 

30.55 
729.94 
683.01 

2,477.02 
1, 777.22 
2,806.89 

314.22 
488.45 
125.32 
234.36 
746.9'.7 

32.27 
2,496.Sl 
2,726.04 

984.70 
1,414.78 

942.41 
200.67 
96.35 

123.76 
50,592.31 
39, 718.02 

11.41 
67 .42. 

199.63 
669.38 

1,141.07 
567.57 
660.49 

5,204.35 
151.02 
25.06 

10,902.58 
28.70 

472.07 
125.57 
782.59 

2,566.00 
9.59 

2,060.80 
646.60 



EPA PADOLL 

EMPIDYEE NAME - R!&I~ 

'lbakkar, Jayinthal 
Tyson,• Mary 
Ullrich, David 
Varderlaan, Gregory 
weslowski, Dennis 
Witcher, Stephanie, 
wanaek, Belinda 
Wor'Q, Gene 
Yeung, Marvin 

'IU!AL RffiIONAL PAYR:>U. 

-3-

MJMBER 
OF HOORS 

73.0 
Tl .o. 
10.2 

-47.0 
18.0 

4.0' 
52.0 
0.0 
7.0 

1,066.81 
472.07 
312.91 
917.59 
250.02 
34.93 

331.24 
94.66 

138.64 

5144 ,040.83 

IXX:UMENTATIOO: EPA Region v·Personnel Cost SlJTINlry as of August 18, 1984 

'IU!AL EPA PA~LL (HEAOOUARTERS PND Rs:;ION) $188,424.64 

443 



CDST SJ~ 

EPA DAVEL 

DtPtDYEE NAME - READ::VARrER5 'IW\VEL VOJCHER 'l'RFAC;URY NUMBER 
NU4BER N0.1NT AND CATE 

Barclay, Mich•l 970381 296.21 93709 6/i/83 
970391 294.20 73759 6/20/83 

Birm, Francis, J. 838151 445.95 93796 6/29/83 
911448 543.95 93212 12/14/82 
747780 511.60 93275 1/4/83 

Burack, Mitchell 974948 373.71 93892 7/29/83 
974935 208.00 93728 6/10/83 
974925 44.00 93507 4/4/83 
575312 675.67 93086 11/3/82 
764972 363.50 93386 2/25/83 
754295 545.09 93087 11/4/82 
993411 320.85 64548 1/10/84 

Cibulski, Robert 839112 282.45 06262 4/27/83 

Grundler, Christopher 965684 489.0S 64361 11/25/83 
969061 289.69 64363 12/6/83 
961987 350.94 64666 4/5/82 

Devlin, 0.MiS J • 827895 291. 75 92648 8/25/82 
778420 322.68 92387 5/i/82 
730521 274.38 92303 4/8/82 

Garrahan, Kevin 829636 410.69 93247 12/21/82 
829637 407.55 93247 l~/21/82 
830288 222.25 93359 2/2/83 
911401 559.70 93125 ll/19/82 
838332 215.45 93449 3/16/83 
911443 461.69 93167 12/16/82 
970316 213.00 93502 4/5/83 
829653 398.50 93253 12/23/82 

Lucero, Gene 829626 689.50 Q3126 11/22/82 

Murphy, Jack 983121 281.93 93694 6/2/83 
98"3119 298.74 93698 6/6/83 
830226 251.91 93482 3/28/83 
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EPA TRAVEL 

OOLOYEE NAME - ~ARI"ERS mAVEI. Vtl.JOfER 'm!'MIJRY ~R 
ti.ttBER .wxJNl' ANO Di\TE 

Schwartz, Jerry 972197 315.25 64618 3/7/84 

754314 294.50 93219 12/16/82 

Sll,944.33 

IXXl]~ATIOO: FMO SPUR Report, dated June 30, 1984 
Copies of Applicable Paid Travel Voud\ers and Treasury Sd\edules 

OOIDY'EE NAME - REX;IOO 

Adar.is, Janes 43344 325.90 

Bartelt, Richard 23269 125.25 
41084 127 .51 
41118 317.00 
41192 411. 75 

Carlson, Marcia 30539 440.77 

Castle, Charles 20294 307 .65 
20718 235.00 
23077 88.70 

Constantelos, Basil 22472 lao.oo 

Dikinis, Jonas 30524 219.26 
30947 304.40 
33299 152.63 

Elam, Michael 23488 137.00 

Field, Reger 42161 238 .81 

32518 206.00 
33907 268. 75 

Gade, Mary 

40089 293.30 

Hartian, Robert 30294 249.54 
30345 206.28 
30538 245.25 
33271 178.87 
42299 286.38 
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-3-

EPA "mVEL 

D1PLOYEE NAME - RmI~ '!RAV!I- VW~ER 
NUMBER NO.JNT 

Knc:wr.JanllS 41559 270.07 
42098 119. 76 

Kush, Beverly 22571 304.60 
23171 168.90 
23214 242.90 
23348 149 .40 
23401 403.63 
23493 174.40 
23554 421.92 
23653 284.80 
30309 175.50 
30573 160. 70 
30639 309.29 
30818 266.10 
30973 182.92 
31024 210.44 
31051 54.23 
31194 273.00 
31462 149.62 
31548 193.30 
31626 230.50 
31709 200.10 
31851 215.31 
31985 375.15 
32112 254.30 
32262 840.08 
32521 303.91 
32631 290.45 
32702 264.90 
32730 275.36 
32893 333.55 
32997 184 .oo 
33109 337.25 
33200 181. 50 
33230 214.00 
33451 389.92 
33658 327.72 
33678 387 .25 
33851 184.80 
33890 384.05 
34001 383.53 
34054 321.38 
34200 195.75 
34226 275.23 
34323 393.50 
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OO'LOYEE NAME - RmIQJ VOOOD VOOOiER 
NUMBER AMaJNI' 

Kush, Beverly 34418 390.97 
34505 395.93 
34597 182.10 
40100 445.54 
40162 350.38 
40239 522.49 
40352 350.34 
40538 279.15 
40651 227.00 
40707 353.98 
40928 361.43 
41014 50.16 
41015 291.98 
41066 222.29 
41218 362.05 
41261 353.52 
41408 292.61 
41524 292.93 
41681 273. 73 
42246 241.48 
42270 239.99 
42453 371.98 
42755 270.68 
42938 240.38 
44014 143.98 
44461 195. 70 
44835 155.72 

Kyte, Lawrence 12376 207.30 
20236 141. 75 
20427 215.95 
20927 262.39 
22071 196.00 
22578 349 .65 
22741 329.00 
22990 117 .96 
23055 212.10 
23229 232.40 
23303 323.43 
23308 167.SO 
23526 349.88 
23546 523.68 
23680 604.81 
23830 247.32 
23858 468.25 
30053 705.38 
30347 156.15 
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OOt!>YEE ~ - RmIQl vaJOf!P. VOOOiER 
MJMBER Nam 

Kyte, Lawrence 30551 177.88 
30637 216.70 
30760 304.16 
30806 224.35 
30966 216.75 
32511 190.84 
33908 215.30 
34569 251.38 
40087 278.40 
42527 347.09 
42953 314.51 
4367.5 89.53 
44412 304.47 
44876 21.38 . 

Ostrodka, Steve 44015 132.00 

Payne, David 44438 369.30 

Radcliffe, Michelle 23433 336.84 

Rekar, Pamela 22073 208.30 
22740 308.62 
23246 354.21 
23307 155.75 
23525 286.10 
30636 184.30 
30838 185.90 

Schaefer, Robert 22574 194.06 

Sed~ick, Helen 23247 336. 7 4 
23430 194.50 

Vanderlaan, Gregory 22475 152.85 
22749 335.10 
23215 258.50 
30308 181.50 
30525 248.21 
32150 223.96 
34558 402.90 
42756 269.50 

TCfl'AL EPA RB:iIONAL TRAVEL $39,946.ll 

I:XX:U1'£NTATIOO: Regional Travel Sl.ITl'Mry as of August 6, 1984 

TCfl'AL EPA !RAVEL $51,890.44 
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~CTNO: 

PJnJEX:T OFFICER: Nancy Willis 

MTES OF N:JRJ<: ,July 1983 - April 1984 

SUfiftARY <:£ ~= Remedial Enforcement Support: Rsledial Investigation/ 
Feasibility Study 

'lUl'AL OONrRACroR <DST: S 106, 171. 6 7 

IXXlJMENI'ATION: FMD SPUR Report Dated June 30, 1984: 

Vouc:her 
Nl.ft:)er 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Copies of Atplicable Paid Invoices and Treasury 
Sdledules 

Voucher Voucher Treasury Schedule 
Amo.Jnt Date N\r.1her and Date 

~".'~~,~!2.93 9/9/83 7014 - 10/14/83 

5632,019.SS 10/12/83 7055 - 11/14/83 

5810,491.19 11/14/83 7096 - 12/9/93 

5959,748.Sl 12/15/83 7170 - 2/3/84 

5736,708.51 1/13/84 7180 - 2/16/84 

52,267,864.09 2/14/84 7228 - 3/16/84 

52,675,862.08 3/13/84 7266 - 4/10/84 

$2,562,929.21 4/12/84 7318 - 5/8/84 

$2, 748,326. 71 5/14/84 7373 - 6/12/84 
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cnmw:'I' MJMBER: 

PRlJErl' OFFICER: Nancy Willis 

~n:.s OF ~RI<: July 1983 - April 1984 

SUK-1ARI OF w:R<: Ccmnunity Relations Plan 

'lUI'AL CDNTRACTOR CDS'I': $1,081.15 

rosr suPf'IARY 

txXUP£NTATICN: Copies of Paid Invoices and Treasury Schedules 

Voucher 
Nur.Der 

19 

Voucher 
AITo.lnt 

52,748,326.71 

Voucher 
Date 

5/14/84 

450 

Treasury Schedule 
Nunt>er and Date 

7373 - 6/12/84 



<DST SUr+1ARY 

CX>NI'RACI'OR: 

a:NI'RAC1'. NO: 

PRlJED' OFFICER: Nancy Willis 

Di\TF.S OF WJRK: January 1983 - September 1983 

SUftitAR:i OF ~: Remedial Action Master Plan (RAMP) 

ro!AL CDNTRACI'OR CDST: $2,700.54 

i:x::JCt.»£NTATIOO: C~ies of Applicable Paid Invoices and Treasu·ry 
Schedules 

Voucher VOJcher Voucher Treasury Schedule 
Nl.r.lber llnount Date Nunber and Date 

5 $1,390,834.00 3/15/83 7427 - 4/13/83 

6 Sl,400,297.64 4/15/83 7495 - 5/18/83 

7 $514,696.70 5/17/83 7529 - 6/14/83 

8 $536,483.25 6/15/83 7571 - 7/19/83 

9 $595,664.64 7/13/83 7623 - 8/10/83 

l~S 5779 '789. 39 8/9/83 7696 - 9/21/83 

11-s 5740,612.93 9/9/83 7014 - 10/14/83 

12-S $632,019.55 10/12/83 7055 - 11/14/83 
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~= 

DATES OF ~: August 82 - June 83 

&JMMARY OF w:>RK: Rer.iedial Action Master Plans (RAMP!) 

1m'AL a:NI'RACl'OR CDST: 515,131.26 

INVOICE INVOICE INVOICE ~ TR~~ 

NUMSER NOJNT MTE f'U4B£R DATE 

14 155,012.29 9/9/82 27193 -10/29/82 
15 132, 742. 75 10/4/82 27400 11/30/82 
16 227,133.43 11/8/82 27593 12/17/82 
17 179,183. 70 12/6/82 27884 1/19/83 
18 209,948.96 1/17/83 271228 2/28/83 
19 61,990. 76 2/4/83 01357 4/1/83 
20 47,932.58 3/7/83 01462 4/21/83 
21 27,299.91 4/8/83 01657 6/6/83 
22 ~ ,i;(JJ.64 S/10/83 01709 6/20/83 
23 9,866.31 6/7/83 227562 7/19/83 
24 52,814.88 7/18/83 07652 8/26/83 
25 716.66 8/8/83 07689 9/16/83 

cxx:UMENTATIOO: CCpies of Applicable Paid Va.idlers and Treasury Schedules 
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l0/2i/84 

REM <Dn'RACT - VOOOIERS 

vaJaD ~. \OJOfER Oi\TE \OJO{ER NOJNl'* TR£A&JRY M:>. ANO DATE 

4 2/15/83 1,103,951.00 7353 3/15/83 
s 3/15/83 l,397 ,056.00 7427 4/13/83 
6 4/15/83 l,400,297.04 7495 5/18/83 

4/15/83 215,325.09 7495 5/18/83 
1 5/6/83 100,301.00 7515 6/6/83 
7 5/17/83 514,696.70 7529 6/14/83 
1. 7/7/83 326,921.28 7605 8/4/83 
8 5/12/83 41,799.08 7522 6/8/83 
8 7/27/83 301,457.06 7641 8/22/83 
8 6/15/83 536,483.25 7571 7/19/83 
9 7/13/83 1,896,609.69 7623 8/10/83 
9 7/13/84 329,523.15 7623 8/10/83 
9 7/13/83 595 ,.664 .64 7623 8/10/83 
10 8/9/83 320,452.68 

·~ 
7666 9/8/83 

10 9/9/83 806,210.55 7696 9/21/83 
11 9/9/83 510,833.30 7012 1/13/83 
11 9/9/83 744,198.52 7014 10/14/83 

*NOI'E: Vc:uchers are not paid site specific: they are paid lur.tp sum to 
individual contractors for work performed during a _certain period of ti.me. 
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CDST SU'41ARY 

cnn"RACI' NO: 

DATES OE' ~: January 6, 1983 - August l, 1983 

SlJMMARY OF kORK: Provide assistance and oversight in conjunction with 
and during privately financed clean-up at site. 

5420,794.22 

~'TATI~: Contractor Cast S1.1m1ary 
Ccpies of Applicable Paid Invoices and Treasury Schedules 
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FIT can'RACT 

CD~: 

CON1'RAC1' NO: 

DATES ~ w:JU<: May 30, 1980 - Decerber 10, 1982 

SJMMARY OF ~RIC: Provide assistance to Region in obtaining a c~lete scq>e 
of work. for clean up: perfom work. originally scheduled for subcontractor: 
detetr.\ine ccr.tplete cost estimate for clean up; identification of generators 
responsible for ard t.he nature and quantity of chemiccal wastes now at the 
site: organize, collate and suntnarize data: give analytical breakdown of 
FIT report on generators utilizi~ the site: prepare a generator cast 
estimate for rerroval and disposal of 'waste at the site; canpare records 
which were found at the ite with trose furnished by the generators: review 
site files to verify quantities of material shipped by vario.is generators: 
review gra.ind waste study proposals for the site: determine the extent of 
soil contaMination and location of buried 1'\!terials by utilizing geophysical 
and soil boring techniques; assist in preparation of information being 
sent to generators as part of the enforcement action for the site: perform 
winterization of the surf ace water treatr.ent system. 

'IOI'AL CONTRACl'OR cmT: $212,813.16 

IXXU~NI'ATICN: Contractor Cost Sunmary 
Cc:pies of Applicable Paid Invoices and Treasury Sdiedules 
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10/24/84 

FIT <Dt1'MCT - - VOOOiERS 

vooalER t«>. \QJQ!ER Di\TE \OJOiER NtDJNT" TREASURY 00. ANO~ 

9 6/11/80 394,SOJ.OO 7273 6/16/80 
10 6/24/80 348,863.00 7287 6/25/80 
11 7/9/80 488,487.00 7299 7/11/80 
12 7/22/80 562,609.00 7316 7/24/80 
13 7/22/80 87,000.00 7316 7/24/80 
14 8/6/80 484,609.00 7336 8/13/80 
15 -8/20/80 469,252.00 7347 8/25/80 
16 9/5/80 502,283.00 7359 9/8/30 
17 9/18/80 310,443.00 7379 9/23/80 
22 10/28/80 473,821.00 7031 11/04/80 
21 10/21/80 10,620.00 7018 10/23/80 
20 10/21/80 562,291.00 7018 10/23/80 
19 10/14/80. 342,026.00 7018 10/23/80 
18 10/3/80 340,403.00 7008 10/7/80 
23 10/18/80 122,488.00 7044 11/18/80 
25 11/26/80 391,925.00 7055 12/2/80 
27 12/22/80 280 ,322.00 7083 1/9/81 
26 12/9/80 390,741.00 7066 12/15/80 
28 1/5/81 322,216.00 7083 1/9/81 
30 2/2/81 493,213.00 7136 2/18/81 
38 3/30/81 524,213.00 7207 4/2/81 
37 3/18/81 439,330.00 7207 4/2/81 
36 3/18/81 3 ,051.00 7207 4/2/81 
34 3/2/81 151,849.00 7158 3/6/84 
33 3/2/81 437 ,891.10 7158 3/6/81 
32 3/2/81 15,813.00 7158 3/6/81 
42 4/27/81 366,725.00 7266 5/6/81 
41 4/27/81 454,122.00 7266 5/6/81 
40 4/27/81 303,773.90 7266 5/6/81 
39 4/7/81 147 ,035.00 7220 4/9/81 
44 5/27/81 395,757.00 7300 6/1/81 
43 5/11/81 477,270.00 7278 5/14/81 
46 6/22/81 379,437.00 7344 7/l/81 
45 6/8/81 467,851.00 7323 6/16/81 
49 7/30/81 164,308.00 7416 8/11/81 
48 7/20/81 464,492.00 7418 8/12/81 
47 7/9/81 438,686.00 7403 8/3/81 
51 8/21/81 410,397.00 7443 8/25/81 
so 8/S/81 421,354.00 7423 8/14/81 
54 9/29/81 364 ,636.00 7076 11/ /3/81 
53 9/16/81 35~,953.00 7034 10/6/81 
52 9/1/81 377 ,975.00 7021 10/1/81 

'*NOI'E: Vouchers are not paid site. specific: they are paid lurnp sum payments 
to an individual contractor for work perfocmed durirQ that period of time. 
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FIT CDll'AACT - vaJ(l{~ a:NI'INUEO 

58 10/27/81 438 ,294 .03 7076 11/3/81 
57 10/27/81 61,414.45 7076 11/3/81 
56 10/14/81 396,213.00 7076 l!/3/81 
SS 10/5/81 567,596.00 7076 11/3/FH 
59 ll/ll/81 454,656.00 7131 12/8/81 
60 11/23/81 341,249.00 7182 1/13/82 
62 12/21/81 549 ,640.00 7204 2/3/82 
6l 12/8/81 465,916.00 7182 1/13/82 
65 1/19/82 529,988.00 7262 3/4/82 
64 1/12/82 237,386.00 7254 3/2/82 
63 1/11/82 365,825.00 7325 3/ll/82 
67 2/16/82 523,916.00 7290 3/17/82 
66 2/3/82 458,819.00 7290 3/17/82 
7l 3/30/82 454·,sas.oo 7457 6/2/82 
70 3/16/82 529,771.00 7338 4/13/82 
69 3/9/82 183,855.00 7336 4/9/82 
68 3/3/82 526,452.00 7320 4/2/82 
75 4/27/82 623,477.00 7445 5/19/82 
74 4/15/82 11,111.00 7426 5/14/82 
73 4/13/82 566,002.00 7414 5/11/82 
72 4/6/82 148,220.00 7387· 5/3/82 
76 5/12/82 509,382.00 7467 6/9/82 
77 5/26/82 444,487.00 7515 6/24/82 
80 6/22/82 586,112.00 7553 7/14/82 
79 6/18/82 15,602.00 7553 7/14/82 
84 7/21/82 446 ,201.00 7624 8/18/82 
81 7/7/82 34,512.00 ·7586 8/2/82 
82 7/7/82 148,220.00 7586 8/2/82 
83 7/7/82 550,425.00 7586 8/2/82 
85 8/4/82 673,909.00 7651 9/1/82 
86 8/19/82 469,978.00 7682 9/15/82 
91 9/28/82 598,722.00 7051 10/21/82 
90 9/24/82 141, 737 .oo 7051 10/21/82 
88 9/1/82 508,473.00 7700 9/21/82 
89 9/16/82 425,279.00 7042 10/15/82 
94 10/26/82 472,725.00 7139 11/22/82 
92 10/1/82 148,220.00 7051 10/21/82 
97 11/23/82 467,486.00 7212 12/28/82 
95 11/9/82 722,473 • .00 7188 12/15/82 
98 12/7/82 373 ,919 .oo 7222 l/7/83 
99 12/21/82 640,037 .00 7250 l/17/83 
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CDST SJ~ 

TAT <Dll"RACT 

<Dll"RACT NO: 

DAl'ES Cl W)R1(: April 1980 to Septtllt>er 1982 

9JMMARY OF N:>RK: Assist in obtaining liquid Uft1i>les: identify containers 
by label1 maintain logs: identify dangerc:us materials: evaluate direction 
of ground water flowr sasnple bulk storage tanksr assist 06C in lat.ling, 
packaQing anj shipping ground water samples: asdsist OSC in resupplying 
carbon filter on site and return equipnent to EIX>: a~y varicus 
cattpany representatives on site to insure cgnplianc:e with site safety 
plans: determine ~ and size of treatment system that will treat 
run off fran site; assist in ncnitoring the installation of the waste 
water treatment system on site: prepare a canplete listing of generators1 
dates wastes were received on site, location of wastes and types of wastes. 

'IOI'AL CDNTRACl'OR <DST: $47,560.11 

IXX:UP£NTATICN: Contractor Cast Sl.DTIT'laty 
Ccpies of Applicable Paid Invoices and Treasury Schedules 
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10/22/84 

TAT CDn'RACT • VOOCHERS 

vtlJQD ?«>. \aJO!ER °"-'T'E \aJ01ER NOJNT* TRF.ASURY 00. AND OATE 

26 5/30/80 108, 763 .oo 7258 6/4/80 
25 5/14/80 159,552.00 7237 5/15/80 
28 6/24/80 133,815.00 7311 7/21/80 
X1 6/11/80 164,264.00 7276 6/18/80 
29 6/24/80 36,669.00 7311 7/21/80 
29 7/8/80 131,115.00 7299 7/11/80 
31 7/8/80 262,222.00 7342 8/21/80 
33 8/20/80 132,805.00 7359 9/8/30 
32 8/6/80 214,630.00 7359 9/8/80 
34 8/25/80 32,036.00 7359 9/8/80 
35 9/5/80 117 ,569.00 7359 9/8/80 
36 9/18/80 110,278.00 7379 9/23/80 
38 10/14/80 l2e,723.00 7031 11/04/80 
37 10/3/80 99,817.00 7021 10/24/80 
40 10/21/80 10,936.70 7045 11/18/80 
41 10/28/80 166,475.00 7045 11/18/80 
42 ll/11/80 166,852.00 7045 11/18/80 
43 11/26/80 142,456.00 7063 12/12/80 
45 12/9/80 104 I 291.00 7060 7/12/81 
44 12/2/80 66,871.00 7072 12/24/80 
46 12/22/80 112,166.00 7082 1/13/81 
48 1/19/81 123,652.00 7128 2/81 
47 1/5/81 98,717.00 7101 2/23/81 
49 2/2/81 165,630.00 7144 3/2/81 
so 2/17/81 149,245.00 7186 3/19/81 
52 3/2/81 171,381.00 7191 3/23/81 
53 3/2/81 69,964.00 7191 3/23/81 
54 3/18/81 118,873.00 7707 4/2/81 
55 3/30/81 150,155.00 7207 4/2/81 
56 3/27/81 2,454 .oo 7253 4/1/81 
51 3/2/81 7,704.00 7191 4/23/81 
58 4/27/81 116,745.00 7293 5/22/81 
57 4/13/81 131,541.00 7262 5/5/81 
61 5/26/81 115,910.00 7336 6/24/81 
64 6/22/81 124,746.00 7364 7/14/81 
63 6/8/81 125,268.00 7364 7/14/84 
62 6/8/81 62,372.00 7364 7/14/81 
66 7/20/81 109,331.00 7418 8/12/81 
65 7/9/81 130,857.00 7403 8/3/81 
67 8/5/81 132,947 .oo 7423 9/14/81 
68 8/19/81 58,903.00 7443 9/25/81 
69 8/21/84 146,415.00 7443 9/25/81 
71 9/16/81 141,406.00 7034 10/6/81 
70 9/1/81 104,401.00 7022 10/1/81 

*NOIE: Vouchers are not paid site specif icr they are paid lump sum payments 
to an iooividual contractor for work performed dw:in; t:hat period of time. 
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TAT- vaxm:PS CXM'INUED 

72 9/29/81 128,963.00 7076 11/3/81 
74 10/5/81 344,422.00 7076 11/3/81 
76 10/27/81 203,384.00 7076 ll/3/81 
73 10/5/81 22,108.00 7076 11/3/81 
78 ll/23/81 235,030.00 7182 1/13/82 
77 11/10/81 257,030.00 7131 2/2/82 
81 12/21/81 232,501.00 7204 2/3/82 
79 12/8/81 60,773.00 7182 1/13/82 
80 12/8/81 254,402.00 7182 1/13/82 
82 1/5/82 169,172.00 7252 2/11/82 
83 1/19/82 277,092.00 7231 2/15/82 
84 2/1/82 289,555.00 7270 3/8/82 
85 2/16/82 344,129.00 7290 3/17/82 
88 3/19/82 64,230.00 7362 4/20/82 
87 3/16/82 685,342.00 7338 4/13/82 
86 3/3/82 274,258.00 7336 4/9/82 
91 4/27/82 335,501.00 7442 5/19/82 
92 4/28/82 255.00 7414 5/14/82 
90 4/13/82 354,947.00 7414 5/ll/82 
93 5/12/82 283,331.00 7467 6/9/82 
94 5/26/82 249,818.00 7506 6/25/82 
96 6/17/82 200, 146.00 7544 7/12/82 
97 6/22/82 318,658.00 7553 7/14/82 
98 7/7/82 271,767.00 7586 8/2/82 
99 7/21/82 266,989.00 7610 8/13/82 
104 9/24/82 203,471.00 7062 10/22/82 

460 



CDN1'RACl'OR: 

CDn'MCT NJ: 

DATES Of' ..au<: August 1982 

SU~ OF K>RX: Place aggregate in filter tanks: install back flush 
and inffluent lines, S\JITi> pumps: interconnecting pipking, install 
carbon and pea gravel ncve tank: fabricate and install under drain, 
place pea gravel. 

IN'IOICE 
NUMB~ 

INVOICE 
AMOUNl" 

8252 $11,999.26 less 5% • Sll,399.30 

8252 S\ returned (final) = 53'1.21 

TOI'AL CDNTRACl'OR erst': Sll ,Q38. 51 

IXCUMENTATIOO: FMD SPUR Report, dated .lune 30, l9R4 

'raEASURY ~MRER 
AND °'TE 

7014 

7197 

10/14/82 

2/28/82 

Copiesd of Applicable ?~in InvoicP.~ and Treasury Schedules 
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OVERn.IQITS 

~= Environnental Monitoriro Systems La.boratory 

ptcJEcr t«>: AMD 83039 

su~ Cl w:>RK: Aerial photography and analysis support 

'rol'At. OJNIW.CroR CDST: $10,980.00 

DX"W£NTATIC1h Contractor 0:.t S1.r.maey, dated 4/2/84 
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INl'ER>GENCY AGREEMEm"S 

NZtC'l: Department of Justice 

00 NO: Anl5F2A090 

VCUOiER 
NUMBER 

2ROOS17 

2R00362 

3R00103 

3R00471 

VOOCHER 
AMaJN1' 

s 241,739.82 

383,571.85 

439,786.81 

102,594.87 

191,586.60 

CDST SUMMARY 

., Litigation 

DATES CE 
SERVICE 

1st Otr. FY 82 
2nj 0tr. FY 82 

3rd Otr. FY 82 

4th Otr. FY 82 

4th Otr. FY 82 

Oct • /NOV. 1982 

IAG VClJCiER 
AMOONl' 

$ 1,861.48 
. 465.37 

11,066.81 

69,663.70 

10,945.41 

16,044.21 

Sll0,046.98 

IXX:UMENTAl'I~: FMD SPUR Report, dated June 30, 1984 
Copies of Applicable Vouchers of Withdrawal 
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APPENDIX F 

INFORMATION COVF.RED RY THF. PRIVACY ACT 

The followinq list identifies those types of personal 
information that Must be redacted before cost documentation 
may be produced durinq discovery or at trial. It ~ust be noted 
that this list is not all-inclusive. Because of the widely 
varyin9 types of invoices, vouchers, forms and other documents 
that will be produced, there may be other types of information, 
not identified here, that are entitled to be withheld from 
disclosure. 

0 Social Security Numbers 

° Credit card numbers 

0 Type of credit card (as indicated on either the 
card imprint, on the pre-printed form, or hand 
written) · 

0 Home address 

0 Home telephone number 

0 All non-business calls (place and number called, 
time, amount, and bill total) on oersonal telephone 
bill 

0 Drivers license number 

° Comments on travel voucher such as "Stayed with 
Relatives• 

0 Annual and sick leave balances 

0 Timecard or timesheet comments 

° Coded information on front of· timecard 

In addition, as noted in the text, all information relating 
to sites other than the one f.or which the documentation is to 
be produced should be redacted. This typically invloves only 
timesheets, timecards and travel vouchers. 
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APPENDIX G 

SAMPLE STIPULATION/PROTECTIVE ORDER 

IN THE UNITED STATES DISTJHCT COURT 
FOR THE DISTRICT OF 

) 
UNITES STATES OF AMF.~ICA, ) 

) 
Plaintiff, ) 

) 
) 

v. ) 
) 
) 
) 
} 

Defendants } 
) 
) 

~~~~~~~~~~~~~~-> 

Civil Action No. 

STIPULATION AND PROTECTIVE ORDER 

Plaintiff United ~tates of AMerica and nefendants 

have hereby stipulated that discovery in this 

case will necessarily involve production of confidential 

commercial and financial information. In view of this 

stipulation, the Court finds that good cause exists for issuance 

of a protective order. Upon consideration of the joint motion 

for such an order filed by these ~arties, and pursuant to Rule 

26(c), Federal Rules of Civil Procedure, IT IS HEREBY ORDERED: 
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1. The United States may desiqnate as "confidential 

material" all or any part of: (1) its answers to interrogatories: 

(ii) transcripts of depositions of its officers, directors, 

employees, aqents, and representatives: (iii) documents produced 

by it; and (iv) any other discovery or disclosure made by it in 

this litigation. The TJnited States of America will make that 

desiqnation only after a bona fide ~etermination that the 

material contains "confidential information." As used in this 

order, the term "confidential information" means proprietary 

technical or commercial information designated as such hy a 

party producinq such information, and constituting trade secrets, 

confidential know-how, proprietary information, and the like, 

which relates to a product or products or a commercial operation 

used or proposed to be used, or which relates to or contains 

financial, research or commercial inforMation aenerated by 

said party. 

2. The desionation of confidential material shall be 

made in accordance with Paragraph 3 of this order, shall occur 

prior to, or contemporaneously with, the produc~ion or disclosure 

of that material or information, and shall be hindinq upon all 

parties subject to Paragraph 9.of this Stipulation and Protective 

Order. 
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3. Any document, any written statement, and any transcript, 

copy, excerpt, synopsis, summary or note pertainino to any such 

document or statement, or to any oral statement, which contains 

confidential information shall be stamped conspicuously with 

the word "CONFIDENTIAL" prior to production. A party producing 

"CONFIDENTIAL" documents will seqreqate the documents as to 

which confidentiality is claimed, provide a list of said document~, 

or otherwise "flag" the documents so that other parties are 

notified of the claims. The desiqnation and transMittal of 

confidential material shall be made by letter from the plaintiff 

properly indicatinq that those documents which are confidential 

are subject to.this Protective Order. 

4. Any party may object to matter marked "CONFIDENTIAL" 

by the United States and may apply to the Court for an orner 

removino such confidentiality at any time followinq production 

of the docuMent or thinq in question, provided, however: (i) 

the party making such application shall comply with [applicahle 

local rule, if any] in connection therewith; and (ii) nothinq 

in this paraqraph shall alter the burden of proof which otherwise 

would apply to a determination whether the narticular claim of 

confidentiality is justifier.. Material or information claimed 
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to be confidential that is subject to a dispute as to whether 

it is in fact confidential material or information shall, 

until further order of the Court, be treated as confidential 

in accordance with the provisions of this Stipulation and 

Protective Order. 

s. Material or information desiqnated confidential under 

this Stipulation and Protective Order shall not be used or 

disclosed by any oarty for business or competitive purposes, or 

for any purpose whatsoever other than for the preparation for, 

and trial of., this action and any appeal therein. 

6. Counsel for the party who obtains material or 

information de~ignated confidential under this Stipulation and 

Protective Order from the United States of America, or counsel 

for any other party or any person or entity not a party, shall 

not disclose or permit disclosure of this material or information 

to any other person or entity, including without limitation any 

officer, director, employee, aqent, or representative of the 

party who obtained disclosure, except in the following 

circumstances: 

a. Disclosure may be made to employees of counsel 

who have a direct functional responsibility for the preparation 

and trial of this action or any appeal therein. Anv employee 

to whom disclosure is made shall be arlvised of, and become 
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subject to, the provisions of this Stipulation and Protective 

Order requirinq that the material and information be held in 

confidence. A list of such employees must be furnished to 

counsel for the party asserting confidentiality five (5) business 

days before disclosure is made. Counsel for a party includes 

in-house counsel. Employees do not include persons, firms or 

corporations enaaged by counsel on a contract basis, who shall be 

subject to the requirements of Paragraphs 6(b) and 6(c) of this 

Stipulation and Protective Order. 

b. Disclosure may be made to consultants or experts 

("Exoert(s)") employed by a party or counsel to a party to 

assist counsel in the preparation and trial of this litiqation. 

Prior to disclosure to any Expert, the Expert must agree to be 

bound by the terms of this Stipulation and Protective Order by 

executing the Confidentiality Aareement annexed hereto as 

Exhibit A ("Aoreement"), and he must he identified in writinq 

to counsel for the party assertinq confirlentiality not less 

than ten (10) business days before disclosure is made to the 

Expert. Identification of the expert shall include the expert's 

name, business address, telephone number and the name(!) of 

companies for which he is currently employen and by whom he 

may have been employed for the perion of one year prior to his 

rjisclosure. A copy of each executed Aoreement shall be furnished 

not less than five (5) busi~ess days prior to disclosure to 
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the Expert to counsel for the party claiming confidentiality 

under this Stipulation and Protective Order. If counsel for 

the party asserting confidentiality objects to disclosure to 

any.Expert, then disclosure shall not then be made. Any dispute 

in connection with disclosure of material or information claimed 

to be confidential shall be presented to the Court for 

determination. 

c. rn connection with any proceeding in this action, 

disclosure may be made to witnessess who are officers, directors, 

employees, aqents, representatives, or Experts to the party who 

designated the material or information as confidential. With 

respect to any other person who is a witness or Expert witness, 

disclosure shall not be made unless and until that person agrees 

to be bound by the terms of this Stipulation and Protective 

Order by executing the Aqreement described in subparagraoh (b) 

above, and that person is identified in writing to counsel for 

the party asserting confidentiality not less than ten (10) 

business days before d1sclosure is made to the witness or Expert 

witness prior to the date set for the proceeding •. Identification 

shall include th.at information outlined in Paragraph 6 ( b) of 

this Stipulation a~~ Protective Order. If counsel for the 

~a~ty asserting co~f identiality objects to disclosure to any 

person who is a ~itness or E~pert witnes~, then disclosure 
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shall not be made. Any dispute in connection with disclosure 

of material or information claimed to be confidential shall be 

presented to the Court for determination. 

7. Counsel for any party who obtains material or 

information designated confidential under this Stipulation and 

Protective Order from any other party, counsel to any other 

party, or any person or-entity not a party shall keep that 

material or information within its exclusive possession and 

control and shall immediately place the material and information 

in a secure and segregated facility. ~xcept as provided in 

Paraqraph 6 abqve, no person shall have access to the foreqoing 

facility. 

~. Each party, counsel for each party, and any 

person, witness, ~xpert, or entity not a party to this action 

who obtains access to material or inforMation designated 

confidential under this Stipulation and Protective Or~er shall 

not make copies, duplicates, extracts, summaries, or descriptions 

of the material or information or any portion thereof. 

9. All depositions of persons with knowledge of cost 

documentation and EPA contractor costs in this action shall he 

held in the presence only of t~e deponent, officers of the Court, 

including the reporter, _representatives desiqnated by the 

Plaintiff, and persons described in Paragraph 6, above. 

10. To the extent that any answers to interroaatories, 

exhibits, transcripts of depositions, responses to requests for 
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·admission, or any other papers filed or to be filed with the 

Court reveal, may reveal, tend to reveal, or may tend to reveal 

any information claimed to be confidential by any other party, 

counsel to any other pa~ty, or any person or entity not a party, 

such documents shall be filed in sealed envelopes or other 

appropriate sealed cont~iners on which shall be endorsed the 

caption of this litigation, an indication of the nature of the 

contents of such sealed envelope or other container, the word 

"CONFI~ENTIAL", and a statement substantially in the following 

form: 

"This envelope, containing documents 
which are filed in this case by 

, ("the producing 
~~--,,,.....,....-....~~~~ 

party") is ~ot to be opened and 
the contents are not to be displayed 
or revealed except by order of the 
Court or consent of the producing 
party." 

In additional, counsel for the party assertinq confidentiality 

should be so informed no less than ten (10) business days before 

the date set for trial, motion, or other proceeding. Upon the 

request of the party or counsel for the party claiming 

confidentiality, the evidence shall be submitted in caJl'\era and 

shall be sealed, and any procee~inq involving disclosure of the 

evidence shall be held in camera. 

11. Nothwithstanding anything to the contrary, the 

plaintiff is free to exhibit ~aterial or information designated 

as confidential by that party to any person or entity not 
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subject to the protective procedures set forth in this Stipulation 

and Protective Order, and such exhibition shall not result in a 

waiver of the claimed confidentiality. 

12. Upon final termination of this action, whether 

by judgment, settlement, or otherwise: 

a. Counsel of record ~or each party, person, 

and entity who obtained material or information claimed to be 

confidential shall assemble and return to the pa·rty, person, 

and entity or their counsel who dis·closed the material or 

information and claimed confidentiality therefor, all materials 

in his or its possession or subject to his or its control that 

reveal, may reveal, tend to reveal, or may tend to reveal 

conf identral materials or information, except that all such 

materials constituting the work product of counsel of record 

shall be immediately destroyed: and 

b. The Clerk of the Court shall maintain in 

perpetuity under seal all papers filed un~er seal with the 

Court, including, without limitation, transcripts of deposition 

answers to interrogatories, responses to requests for admission, 

motion papers, memoranda of law, documents, and exhibits as to 

which Material or information a claim of conf identiaity was 

made. 
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CONFIDENTIALITY AGREEMENT 

The undersigned is currently workin9 at , 

which is located at • During the past year 

the undersiqned has been employed by the followinq companies 

located at the corresponding addresses: 

The undersigned hereby acknowledges that he (she) has read 

the foregoing Stipulation and Protective Order executed by the 

attorneys of record for the parties of the action oresently 

pending in the U.S. District Court for the District of 

entitled United States v. , understands the 

terMs thereof, and agrees, upon threat of penalty of contempt, to 

be bound hy such terms. The undersigned understands that documents. 

which have been designated as confidential are likely to cause 

substantial harm to the applicable business' competitive position 

if disclosed or handled in any manner other than that expressly 

directed by the Stipulation and Protective Order. Among other 

responsibilities, the undersigned shall keep the material within 

his/her exclusive possession, place the material in a secure and 

segregated facility, shall not make copies, duplicates, extracts, 

summaries, or descriptions of the material or information or any 

portion thereof, shall not· disclose the information to persons 

other than those specifically authorized by the protective order, 
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and shall not use or disclose it for business or competitive 

purposes. The undersiqned understands that the pledge of secrecy 

under this agreement continues after the lawsuit is over, and 

extends to confidential information disclosed in the future as 

well as to confidential information already disclosed to the 

undersigned. Furthermore, the undersigned understands that a 

breach of this Stipulation and Protective Order may constitute 

contempt of court and may result in damage to the competitive 

position of one or more private entities which may subject him 

(her) and/or his (her) employee to civil claims for damages by 

t~ese entities. 
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APPENDIX H 

MODEL CONFIDENTIAL BUSINESS INFORMATION LETTER 

Contractor 
Address 
City, State, Zip Code 

~e: Disclosure of Contractor Information in the case of 
u.s. v. , 
CERCLA Section 107 Cost Recovery Action 

Dear Sir or Madam: 

As you know, the United States Government, through the 

Environmental Protection Agency, has contracted with your firm 

to undertake ce~tain activities to assist in hazardous waste 

site cleanup under the Comprehensive Environmental Response, 

Compensation and Liability Act of 1980 (CERCLA). The United 

States has commenced the above-referenced action against liable 

parties seeking reimbursement of all expenses incurred and to 

be incurred by the qovernment and its contractors for work done 

site. 

To prove the costs incurred in cleanina up the site, 

however, it is necessary to disclose certain documents during 

the course of litigating CERCLA cost recovery actions. In 

particular, all contractor documents in the possession of the 

u.s. EPA might be required to be disclosed, includinq, but not 

limited to: 

(1) Paid processed invoices; 

(2) Timesheets, timecards and other payroll expense 
info rrna t ion: . 
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(3) Travel expense receipts; 

(4) Equipment expense receipts; 

(5) Summaries of hours, costs per hours, overhead 
costs and subcontractor costs; 

(6) Technical Directive Documents (TDDs) and TDD 
Acknowledgements of completion (TDD-AOCs). 

It is our understandino that certain information contained 

in the documents noted above has been claimed as confidential 

by your company under 40 C.F.R. Part !. 

The purpose of this letter is to give you an opportunity 

to coITU'lent on our plan to make these documents available to the 

defendants and the court, and to request your consent to that 

release. 

To protect the information, you have provided us, the 

United States proposes the followina procedures. Once a request 

for production of documents is reteived that may require 

confidential business information to be disclosed, we will 

contact counsel for the party recuestina the documents to 

determine if an aqreement can be reached in which the docuMents 

are released under~the terms of a stipulation and protective 

order. The stipulation and protective orrter will guarantee 

that the documents· will only be disclosed to certain persons or 

parties €or certain limited rurposes and will require that 

those persons or parties aqree to siqn a confidentiality agreement. 

A copy of the stipulation and protective order we propose to 

use is attached for your review. 
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once the order is entered and counsel for the party 

requesting the information has executed the appropriate 

confidentiality agreements, the information will be produced. 

You will be notified when the documents are produced. 

In the event that the requesting party declines to aoree 

to production under the terms of a protective order, the United 

States will either redact all confidential business information 

and produce the documents or decline to produce the documents 

altogether. In either case, the United States will be prepared 

to submit memoranda to the court opposing production unless 

under the terms of a protective order. 

~he Agency recoqnizes your need to keep certain information 

confidential. we hope that this strategy will satisfy your 

concerns. 

Sincerely, 
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APPENDIX I 

EXAMPLE MOTION FOR PROTECTIVE ORDER 

IN THE UNITED STATT:S DISTRICT COURT 
FOR THE DISTRICT OF 

) 
UNITES STATES OF AMEPICA, ) 

) 
'Plaintiff, ) 

) 
) 

v. ) 
) 
) 
) 
) 

Defendants ) 
) 
) 

~~~~~~~~~~~~~~-> 

Civil Action No. 

JOINT MOTION OF PLAINTIFF, UNIT8D STATES OF AMERICA 
AND DEFENDANT FOR A PROTECTIVE ORDER 

Plaintiff United States of America ("the Government") and 

def enoant hereby move the Court to 

enter a protective order in this case, pursuant to Rule 26(c), 

Federal Rules of Civil Procedure. A Stipulation and Protective 

Order is attached. 

Discovery in this case will necessarily involve production 

by the United States of financial infomation prepared and 

submitted to it by its contractors. Those contractors would 

be irreparably darnaqed by routine disclosure of this confidential 

material and, accordingly, all parties urge the court to allow 

the nnited States to impose the safeguards errtbodied in the 

stipulation and proposed protective order. 

479 



- 2 -

Administration of the provisions of the Stipulation and 

Protective Order will be handled primarily by the parties and 

should involve little, if any, Court time. The proposed order 

contemplates an initial good faith designation of confidentiaity 

by the United States. In the event that one or more defendants 

object to the claim of confidentiality of particular information, 

the Court will be asked to review the information in camera and 

make a determination regarding production. If there is no 

objection, however, the Court need not be involved at all. The 

United States does not intend to indiscriminately mark every 

document confidential and will exercise its best· judgment and 

put forth substantial efforts to minimize discovery disputes. 

A protective order such as that urged by this motion will 

enable the United States to respond fully to the Defendant's 

discovery reau~sts and, at the same time, ensure that confidential 

competitive and financial information will not be disseminated 

in a manner inconsistent with the EPA contractors' business 

interests or with t:he proper administration of justice. 

WHEREFO~E, the Government and the Defendant's respectfully 

request the Court to sustain this motion and to enter the 

Stipulation and Protective order attached. 

Respectfully submitted, 
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i. ·W} UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
\.~ ~ WASHINGTON. O.C. 20460 · 

r1. c,"i. 
"' ""o't: . 

MEMORANDUM 

SUBJECT1 

FROM: 

TO: 

JUN 13 1984 

Liability of Corporate Shareholders and Successor 
Corporations For Abandoned Sites Under the Compre-
hensive Envi.ronme. nt.al. Respons.e, Compe~tion, and 
Liability Act (CERCLA) ~ 

Courtney M. Price ·fl ~ -;- (}.,. .) ·
Assistant Administ~nforcement 

and Compliance Monitoring 

Assistant Administrator for 
Solid Waste and Emergency Response 

Associate Enforcement Counsel for Waste 
Regional Administrators 
Regional Counsels 

Introduction 

The following enforcement memorandum, which was prepared 
in cooperation with the Office of General Counsel, identifies 
legal principles bearing on the extent to which corporate 
shareholders and successor corporations may be held liable 
for response costs that arise as a result of a release of a 
hazardous substance from an abandoned hazardous waste facility. 
In the discussion section pertaining to each part, the memorandum 
reviews the law on the subject from established traditional 
jurisprudence to curre~t evolving standards. Although general 
rules of liability are delineated, these principles must be 
carefully applied to the unique fact pattern of any given 
case. 

I. THE LIABILITY OF CORPORATE SHAREHOLDERS UNDER CERCLA 

Background 

Normally, it is the corporate entity that will be held 
accountable for cleanup costs under CERCLA. In certain 
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instances, however, EPA may want to extend liability to include 
corporate shareholders. This may arise, for example,· where a 
corporation, which had owned or operated a waste disposal site 
at the time o~ the contamination, is no longer in. business. 
The situation may also occur if a corporation is still in' · 
existence, but does not have sufficient assets.to reimburse 
the fund for cleanup costs. There are two addj.tionat po11·cy 
reasons for extending liability to corporate shar~h9iders. · 
First, this type of action would promote corporate responsibil
ity for those shareholders who in fact control the corporate 
decision-making processi it would also deter other shareholders 
in similar situations from acting irresponsibly. Second, the 
establishment of shareholder liability would aid the negotiation 
process and motivate responsible parties toward settl.ement. 

~ .. - .. 

Traditional corporation law favors preserving the corporate 
entity, thereby insulating shareholders from corporate liability. 
Nevertheless, as will be discussed below, there.are exceptions 
to this general principle that would allow a court to disregard 
corporate form and impose liability under CERCLA on individual 
shareholders. 

Issue 

What is the extent of liability for a corporate share
holder under CERCLA for response costs ~hat ar~se as a result 
of a release of a hazardous substance from an abandoned hazardous 
waste facility? 

Summary 

The question ~f whether EPA can hold a shareholder of a 
corporation liable :under CERCLA is a decision that must turn 
on the unique facts specific to .oiven situati~n. ·· Generally, 
however, in the interests of aublic convenience, fairness, and 
equity, EPA may disregard the corpora~ entity_when the shareholder 
controlled or directed the activities of a corporate hazardo.us 
waste generator, transporter, or facility. 

Discussion 

Section 107(a)(2) of CERCLA provides that any owner or 
operator of a facility which releases 'a hazardous substance 
shall be liable for all necessary response costs resulting 
from such a release. section 101(20)(A)(iii) of CERCLA clearly 
states that the term •owner or operator• as applied to abandoned 
facilities includes •any person who owned, oper~~ed, or otherwise 

485 



-3-

controlled activities at such facility inunediately prior to 
such abandonaaent• (emphasis added). 

In add~tlon, Sections 107(a)(3) and 107(a)(4) of CERCLA 
impose lia~ility for response costs on any person who arranged 
for the disposa~ or treatment of a hazardous substance (the 
generator), as well as any person who accepted a hazardous 
substance for transport to the disposal or treatment facility 
(the transporter)·. 

The term •person• is defined in CERCLA Section 101(21) 
as, inter alla, an individual, firm, corporation, association, 
partnersh~p, or Qommercial entity. A shareholder may exist 
as any of the forms mentioned in Section 101(21). Therefore, a 
shareholder aay be considered a person under CERCLA and, conse
quently, held liable for response _eosts incurred as a result 
of a release of a hazardous substance from a CERCLA facility 
if the shareholders 

• 

• 

• 

O~n•d• operated, or otherwise controlled activities 
at such facility immediately prior to abandonment 
(CERCLA Section 107(a)(2)1 Section 101(20)(A)(iii)]; 

Arranged for the disposal or treatment (or 
arranged with a transpor~er for the disposal or 
treatment) of the hazardous substance [CERCLA 
Section 107(a)(3)]i or 

Accepted the hazardous substance for transport to 
~he disposal or treatment facility selected by such 
person (CERCLA Section 107(a)(4)]. 

Notwithstanding CERCLA's statutory language, courts 
normally seek to preserve the corporate form and thus maintain 
the principle of limited liability for its shareholders. !I 
In fact, fundamental •to the theory of corporation law is 
the concept th•t a corporat~on is a Legal separate entity, a 
legal being having an exist~n~e sepaljlSte and distinct from 

See Pardo v. Wilson Line of Washington, Inc., 414 F.2d 
ll45, 1149 (D.C. Cir. 1969)1 Krivo Industrial Supply Co. 
v. National Distillers ' Chem. Corp~, 483 F.2d 1098, 
1102 (Sth cir. 1973), modified per curiam, 490 F.2d 916 
(5th Cir. 1974)1 Homan and Cr1men, Inc. v. Harris, 626 
r.id 1201, 1208 (5th Cir. 1980). 
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that of its owners.• ~/ This concept permits corporate 
shareholders •to limit their personal liability to the extent 
of their investment.• ~/ Thus, although a shareholder may 
be considered a •person• under CERCLA (and therefore subject 
to the Act'• liability provisions), the application of corporate 
law would tend to shield the shareholder from such liability. 

Nevertheless, a court may find that the statutory language 
itself is sufficient to impose shareholder liability notwith
standing corporation law. ~/ Alternatively, to establish 
ahareholder liability, a court may find that the general prin
ciples of corporation law apply but, nonetheless, set aside 
the limited liability principle through the application .of 
the equitable doctrine of •piercing the corporate veil.• 

Simply stated, the doctrine of piercing the corporate 
veil refers to the process of disregarding the corporate 

Krivo Industrial Supply Co. v. National Distillers ' Chem. 
Corp., 483 F.2d 1098, 1102 (Sth Cir. 1973), modified per 
curiam, 490 F.2d 916 (5th Cir. 1974). 

Id. 
~ 

See United States v. Northeastern Pharmaceutical and 
Chemical Company, Inc., et al., 80-5066-CV-S-4, memorandum 
op. (W.D. Mo., 1984). In Northeastern Pharmaceutical the 
district court noted that a literal reading of Section 
101(20)(A) •provides that a person who owns interest in a 
facility and is actively participating in its management 
can be held liable for the disposal of hazardous waste.• 
(Memorandum op. at 36.) The court went on to find that 
there was auff icient evidence to impose liability on one 
of the defendants pursuant to this statutory definition 
of •owner and operator,• and the Section 107(a)(l) liability 
provision of the Act. The fact that the defendant was a 
major stockholder did not necessitate the application of 
corporate law, and thus the principle of limited liability: 
•To hold otherwise and allow [the defendant] to be shielded 
by the corporate veil 'would frustrate congressional purpose 
by exempting from the operation of the Act a large class , 
of persons who are uniquely qualified to assume the burden 
imposed by [CERCIAJ.•• (Memorandum op. at 37, citation 
omitted.) 
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entity to hold either corporate shareholders or specific . 
individuals liable for corporate activities. =.1 

In order to determine whether to disregard corporate form 
and thereby pierce the corporate veil, courts generally have 
sought to establish two primary elements. 6/ First, that the 
corporation and the shareholder share such-a unity of interest 
and ownership between them that the two no longer exist as 
distinct entities. 7; Second, that a failure to disregard the 
corporate form would create an inequitable result. !!/ 

The first element may be established by demonstrating 
that the corporation was controlled by an •alter ego.• This 
would not include •mere majority or complete stock control, 
but complete domination, not only of ·finances, but of policy 
and business practice in respect to the transaction attacked 

~/ 

~/ 

-
,,. 

See Henn, LAW OF CORPORATIONS SS143, 146 (1961). This 
d'O'Ctrine applies with equal force to parent-subsidiary 
relationships (i.e., where one corporation owns the 
controlling stock of another corporation). 

Generally, courts have sought to establish these elements 
in the context of various theories, such as the •identity,• 
•instrumentality,• •alter ego,• and •agency• theories~ 
Although these terms actually suggest different concepts, 
each employs similiar criteria for deciding whether to 
pierce the corporate veil. 

~ United States v. Standard Beauty Supply Stores, 
Inc., 561 F.2d 774, 777 (9th Cir. 1977)J FMC Fin. Corp. 
v. Murphree, 612 F.2d 413, 422 (5th Cir. 1980). 

See Automotriz Del Golfo de Cal. S.A. v. Resnick, 47 Cal. 
2d 792, 796, 306 P.2d 1 (1957)1 DeWitt Truck Broker, Inc. 
v. w. Ray Flemming Fruit Co., 540 F.2d 681, 689 (4th 
Cir. 1976). Some jurisdictions require a third element 
for piercing the corporate v~il: that the corporate 
structure must have worked an injustice on, or was the 
proximate cause of injury to, the party seeking relief. 
See e.g., Berger v. Columbia Broadcasting System, Inc., 
453 F.2d 991, 995 (5th Cir. 1972), cert. denied, 409 
U.S •. 848, 93 S.Ct. 54, 34 L.Ed.2d 89 (1972) 1 Lowendahl 
v. Baltimore & O.R.R., 247 A.D. 144, 287 N.Y.S. 62, 76 
(1936), aff 'd 272 N.Y. 360, 6 N.E.2d 56 (Ct. App. 1936), 
but see, Brunswick Corp. v. Waxman, 599 F.2d 34, 35-36 
(2d Cir. 1979). 
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so that the corporate entity as to this transaction had at the 
time no separate mind, will or existence of its own.• !I 

In analyzing this first element, courts have generally 
considered the degree to which corporate •formalities have 
been followed (ao as] to aaintain a separate corporate iden
tity.• 10/ For example, the corporate veil has been pierced 
in instances where there had been a failure to maintain adequate 
corporate records, or where corporate finances had not been 
kept separate from personal accounts. ~ 

The second element of the test is satisfied when the 
failure to disregard the corporate entity would result in 
fraud or injustice. 12/ This would occur, for example, in 
cases where there has been a failure to adequately capital
ize for the debts normally assocated with the business 
undertaking, 13/ or where the corporate form has been employed 
to misrepresent or defraud a creditor. 14/ 

!.t 

10/ 

~/ 

~/ 

13/ 

~/ 

Berger v. Columbia Broadcasting System, Inc., 453 F.2d 
991, 995 (5th Cir. 1972), cert. denied, 409 U.S. 848, 
93 s.ct. S4, 34 L.Ed.2d eg <1972). 

Labadie Coal Co. v. Black, 672 F.2d 92, 96 (p.c. Cir. 
1982); ~DeWitt Truck Broker, Inc. v. w. Ray Flemming 
Fruit Co., 540 F.2d 681, 686 ~· 14 (collecting cases)· 
(4th Cir. 1976). 

Lakota Girl Scout c., Inc. v. Havey Fund-Rais. Man., Inc., 
519 F.2d 634, 638 (8th Cir. 1975): Dudley v. Smith, 504 
F.2d 979, 982 (5th Cir. 1974). 

Some courts require that there be actual fraud or injustice 
akin to fraud. !!!_ Chengelis v. Cenco Instruments Corp., 
386 F. Supp 862 (W.D. Pa.) aff'd mem., 523 F.2d 1050 (3d 
Cir. 1975). Most jurisdictions do not require proof of 
actual fraud. See DeWitt Truck Brokers v. W. Ray Flemming 
Fruit Co., 540 F.2d 681, 684 (4th Cir. 1976). 

See Anderson v. Abb.ot, 321 U.S. 349, 362, 64 S.Ct. 531, 
Bs-L.Ed. 793 (1944)i Machinery Rental, Inc. v. Herpel 
(In re Multiponics, Inc.), 622 F.2d 709, 717 (5th Cir. 
1980). 

See FMC Fin. Corp. v. Murphree, 632 F.2d 413, 423 (5th 
Cir. 1980). 
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In applying the dual analysis, courts act under consider
ations of equity; therefore, the question of whether the 
corporate veil will be lifted is largely one of fact, unique 
to a given set of circumstances. However, the substantive 
law applicable to a case may also have great importance. . ·por 
example, in applying state corporation ·1aw, state courts have 
been generally reluctant to pierce the corporate veil. 15/ 
Federal courts, however, in applying federal standards,-ii'ave 
shown more willin~ness to disregard the corporate entity and 
hold individuals liable for corporate actions. 16/ 

In many instances federal decisions do draw upon state 
law and state interpretations of common law for guidance. 17/ 
However, federal courts that are involved with federal --
question litigation are not bound by state substantive law 
or rulings. ~/ In such cases, either federal common law 

~/ 

~/ 

17/ 

~/ 

See discussion in Note, Piercing the Corporate Law Veil: 
The Alter Ego Doctrine Under Federal Common Law, 95 
Harvard L.R. 853, 855 (1982). 

It is well settled that a corporate entity must be dis
regarded whenever it was formed or used to circumvent 
the provisions of a statute. See United States v. Lehigh 
Valley R.R., 220 u.s. 257, 259, 31 s.ct. 387, 55 L.Ed. 
458 (1911)i Schenley Distillers Corp. v. United States, 
326 u.s. 432, 437, 66 s.ct. 247, 90 L.Ed. 181 (1945); 
Kavanaugh v. Ford Motor Co., 353 F.2d 710, 717 (7th 
Cir. l965); Casanova Guns, Inc. v. Connally, 454 F.2d 
1320, 1322 (7th Cir. 1972). 

See Seymour v. Hull ' Moreland Eng'g, 605 F.2d 1105 (9th 
Cir. 1979)1 Rules of Decision Act, 28 u.s.c. Slfo52 (1976). 
Generally, federal courts will adopt state law when to 
do so is reasonable and not contrary to existing federal 
policy. United States v. Polizzi, 500 F.2d 856, 907 (1974). 
See also discussion 1n note 19, infra. 

UNITED STATES CONSTITUTION art. VI, cl. 2. 
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or specific statutory directives may determine whether or not 
to pierce the corporate veil. 19/ 

19/ - ~Anderson v. Abbot, 321 U.S. 349, 642 S.Ct. 531, 88 
L.Ed. 793 (1944); Town of Brookline v. Gorsuch, 667 F.2d 
215, 221 (1981). For a general discussion of federal 
common law and piercing the corporate veil see, note 15, 
supra. The decision as to whether to apply state law or 
a federal standard is dependent on many factors: 

•These factors include the extent to which: (1) a 
need exists for national ,uniformity; (2) a federal 
rule would disrupt commercial relationships predicated 
on state law: (3) application of state law would · 
frustrate specific objectives of the federal program: 
(4) implementation of a particular rule would cause 
administrative hardships or would aid in administrative 
conveniences: (5) the regulations lend weight to the 
application of a uniform rule: (6) ~he action in 
question has a direct effect on financial obligations 
of the United States: and {7) substantial federal 
interest in the outcome of the litigation exists. 

Even with the use of these factors, however, whether 
state law will be adopted as the federal rule or 
a unique federal uniform rule of decision will be 
formulated remains unclear. The courts have failed 
to either mention the applicable law or to state the 
underlying rationale for their choice of which law to 
apply.• Note, Piercing the Corporate Veil in Federal 
Courts: Is Circumvention of a Statute Enough?, 13 Pac. 
L.J. 1245, 1249 (1982) <citations omitted). 

In discussions concerm·ng. CERCI>· the courts and Congress 
have addressed several of the above mentioned factors. 
CERCLA. For example, the need for national uniformity to 
carry out the federal superf und program has been clearly 
stated in United States v. Chem-0yne, C-1-82-840, slip op. 
(S.D. Ohio, Oct. 11, 1983). In Chem-0yne, the court stated 
that the purpose of CERCLA was to ensure the development 
of a uniform rule of law, and the court pointed out the 
dangers of a variable standard on hazardous waste disposal 
practices that are .clearly interstate. (Slip op. at 
11-13.) See also, Ohio v. Georgeoff, 562 F. Supp. 1300, 
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The general rule applied by federal courts to cases in
volving federal statutes is that •a corporate entity may be 
disregarded in the interests of public convenience, fairness 
and equity.• 20/ In applying this rule, •federal courts 
will look closely at the purpose of the federal statute to 
determine whether that-statute places importance on the 
corporate form.• 21/ Furthermore, where a statute contains 
specific directives on when the corporate entity may be 
disregarded and individuals held liable for the acts or debts 
of a valid corporation, courts must defer to the congressional 
mandate. 22/ · 

Thus, even under genera~ principles of corporation law, 
courts may consider the language of statute in determining 
whether to impose liability on cor~orate shareholders. 
Therefore, a court may use the statutory language of CERCLA 
either as a rationale for piercing a corporate veil (when 
corporation law is applied) or as an independent statutory 
basis for imposing liability (notwithstanding the general 
principles of corporation law). 23/ 

19 (continued)/ 

20/ 

!!,/ 
221 

23/ 

1312 (N.D. Ohio, 1983)i 126 Cong. Rec. H. _11,787 (Dec. 
3, 1983). 

The Chem-Pyne court stated that •the improper disposal 
or release of hazardous substances is an enormous and 
complex problem of national magnitude involving uniquely 
federal interests.• (Slip op. at· 11.) The court further 
noted that •a driving force toward the development of 
CERCLA was the recognition that a response to this 
pervasive condition at the State level was generally 
inadequate: and that the pnited States has a unique 
federal financial int~~st in t~ trust fund that is 
funded by general and exeise ta~s.• (Slip op. at 11, 
citing, 5 U.S. Code Cong. 'Ad. News at 6,142.) See 
also, 126 Cong. Rec. at H. 11,801. 

. . 

Capital Telephone Company, Inc. v. F.C.C., 498 F.2d 734, 
738 (D.C. Cir. 1974). • · 

Town of Brookline v. Gorsuch, 667 F.2d 215, 221 (1981). 

And~rson v. Abbot, 321 U.S. 349, 365, 64 S.Ct. 531, 
88 L.Ed 793 (1944). 

See discussion, supra, note 4. 
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Conclusion 

The Agency should rely upon the statutory language of the 
Act as the basis for imposing liability on any person who 
controlled or directed the activities of a hazardous waste 
facility immediately prior to abandonment, or on any person 
who is a generator or transporter, notwithstanding the fact 
that that individual is a shareholder. Additionally, and 
alternatively, the Agency may rely on the general principles 
of corporation law to pierce the corporate veil by applying 
the current federal standard of public convenience, fairness, 
and equity. However, when seeking to pierce the corporate 
veil, the Agency should be prepared to apply the traditional 
dual test previously discussed in order to provide additional 
support for extending liability to corporate shareholders. 

II. THE LIABILITY OF SUCCESSOR CORPORATIONS UNDER CERCLA 

Background 

Section 107(a)(2) of CERCLA extends liability for response 
costs to •any person who at the time of disposal of any hazardous 
substance owned er operated any facility at which such hazardous 
substances were disposed of.• Situations may arise, however, 
where a corporation, which previously had owned or operated a 
hazardous waste facility, now transfers corporate ownership to 
another corporation. In such cases, it is important to determine 
whether the liability of the predecessor corporation's action 
regarding the disposal of hazardous waste is also transferred 
to the successor corporation. 24/ 

Issue 

What is the extent of liability for successor corporations 
under CERCLA? 

~/ The discussion that follows is equally applicable to 
successor corporations of generators and transporters 
associated with hazardous substances released from CERCLA 
facility. 
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Summary 

When corporate ownership is transferred from one cor
poration to another, the successor corporation is liable for 
the acts of its predecessor if the new corporation acquired 
ownership by merger or consolidation. If, however, the 
acguisition was through the sale or transfer of assets, the 
successor corporation is not liable unless: 

a) The purchasing corporation expressly or 
impliedly agrees to assume such obligations: 

b) The transaction ainounts to a •de facto• consoli
dation or merger1 

c) The purchasing corporation is merely a continu
ation of the selling corporation; or 

d) The transaction was fraudulently entered into 
in order to escape liability. 

Notwithstanding the above criteria, a successor corpora
tion may be held liable for the acts of the predecessor 
corporation if the new corporation continues substantially 
the same business operations as the selling corporation. 

Discussion 

The liability of a successor corporation, according to 
traditional corporation law~ is dependent on the structure of 
the corporate acguistion. 2 / Corporate ownership may be 
transferred in one of three-ways: 1) through the sale of stock 
to another corporationf 2) by a merger or consolidation with 
another corporation: or 3) by the sale of its assets to another 
corporation. 26/ Where a corporation is acquired through the 
•purchase of iTl of its outstanding stock, the corporate 
entity remains intact and retains its liabilities, despite 

25/ See N.J. Transp. Dep't v. PSC Resources, Inc., 175 N.J. 
Super. 447, 419 A.2d 1151 (super. Ct. Law Div. 1980). 

26/ Note, Torts - Product Liability - Successor Corporation 
Strictly Liable for Defective Products Manufactured by 
the Predecessor Corporation, 27 Villanova L.R. 411, 412 
(1980) (citations omitted) [hereinafter cited as Note, 
Torts - Product Liability]. 
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the change of ownership.• 27/ By the same token, a purchasing 
corporation retains liability for claims against the predecessor 
company if the transaction is in the form of a merger or con
solidation. 28; Where, however, the acquisition is in the form 
of a sale or other transferance of all of a corporation's assets 
to a successor corporation, the latter is not liable f~§ the 
debts and liabilities of the predecessor corporation. _/ 

There are four exceptions to this general rule of non
liabil i ty in asset acquisitions. A successor corporation 
is liable for the actions of its predecessor corporation if 
one of the following is shown: 

1) 

2) 

3) 

4) 

The purchaser expressly or impliedly 
agrees to assume such obligations; 

The transaction amounts to a •de facto• 
consolidation or merger: 

The purchasing corporation is merely a 
continuation of the selling corpor
ation: or 

The transaction is entered into fraudulently 
in order to escape lia~ility. 30/ 

The application of the traditional corporate law approach· 
to successor liability has in many instances led to particularly 

~/ 

~/ 

29/ 

N.J. Transp. Dep't v. PSC Resources, Inc., 175 N.J. 
Super. 447, 419 A.2d 1157 (Super. Ct. Law Div. 1980). 

Id. A merger occurs when one of the combining corpor
ations continues to exist1 a consolidation exists when 
all of the combining corporations are dissolved and an 
entirely new corporation is formed. 

See N.J. Transp. Dep't v. PSC Resources, Inc., 175 N.J. 
Super. 447, 419 A.2d 1151 (Super. Ct. Law Div. 1980), 
citing, Jackson v. N.J. Manu. Ins. Co., 166 N.J. Super. 
488, 454 (Super. Ct. App. Div. l979), cert. denied, 81 
N.J. 330 (1979). 

30/ Id., Note, Torts - Product Liability, supra note, 26 at 
413 n. 15-18. 
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harsh and unjust results, especially with respect to product 
liability cases. 31/ Therefore, in an effort to provide an 
adequate remedy and to protect injured consumers, courts · 
have broadened the exemptions to the general rule by either 
modifying or recasting the •de facto• and •mere continuation• 
exemptions to include an element of public.policy. 32/ 

More recently, however, the general rule has been aban
doned altogether by several jurisdictions and, in essence, a 
new theory for establishing successor liability has evolved 
based upon the similarity of business operations. 33/ The 
new approach has been cast by one court in the foll'Owing way: 

E_! 

32/ 

33/ 

•cwJhere ••• the successor corporation acquires 
all or substantially all of the assets of the 
predecessor corporation for cash and continues 

See McKee v. Harris-Seybold Co., 109 N.J. Super. SSS, 
264 A.2d 98 (Super. Ct. Law Div. 1970), aff'd per curiam, 
118 N.J. Super. 480, 288 A.2d 585 (Super. Ct. App. Div. 
1972); Kloberdanz v. Joy Mfg. Co., 288 F.Supp. 817 (D. 
Colo. 1968). 

See N.J. Transp. Dep't v. PSC Resources, Inc., 175 N.J. 
Super. 447, 419 A.2d llSl {Super. Ct. Law Div. 1980); 
See also, Knapp v. North Am. Rockwell Corp., 506 F.2d 
361 (ld Cir. 1974), cert. denied, 421 U.S. 965 (1975); 
Cyr v. B. Offen' Co., 501 F.2d 1145 (1st Cir. 1975); 
Turner v. Bituminous Gas Co., 397 Mich. 406, 244 N.W.2d 
873 (1976). 

The theory has also been ref erred to as the •product• 
line• approach. In adopting this new approach to 
successor liabili~y, some courts have abandoned the 
traditional rule of non-liability in asset acquisitions. 
See e.g., Ray v. Alad Corp., 19 Cal. 3d 22, 560 P.2d 
J, 136 Cal. Rptr. 574 (1977). Other courts have con
sidered the new approach as an exemption to the general 
rule. See e.g., Daweko v. Jorgensen Steel Co., 290 Pa. 
Super. Ct. 15, 434 A.2d 106 (1981); Note, Torts - Product 
Liability, supra note, 26 at 418 n. 38. And, a few 
jurisdictions have rejected the new approach. See 
Travis v. Harris Corp., 565 F.2d 443 (7th Cir. 1977); 
Tucker v. Paxson Mach. Co., 645 F.2d 620 (8th Cir. 1981). 
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essentially the same manufacturing operation 
as the predecessor corporation the successor 
remains liable for the products liability claims 
of its predecessor.• 34/ 

This theory of establishing successor liability differs 
from the •de facto• and •mere continuation• exemptions in that 
the new approach does not examine whether there is a continuity 
of corporate structure or ownership (e.g., whether the predecessor 
and successor corporation share a common director or officer). 
Instead, according to the new theory, liability will be imposed 
if the successor corporation continues essentially the same 
manufacturing or business operation as its predecessor corporation, 
even if no continuity of ownership exists between them. 35/ 

Until recently, this new approach for establishing successor 
liability was confined mostly to product liability cases. 
However, a recent New Jersey decision exte~ded its application 
to the area of environmental torts. The Superior Court of New 
Jersey, in N.J. Transportation Department v. PSC Resources, 
Inc. 36/, rejected the traditional corporate approach to 
successor liability where the defendant and its predecessor 
corporation had allegedly discharged hazardous wastes. The 
court reasoned that the underlying _policy rationale for 
abandonment of the traditional approach in defec~ive product 
cases is applicable to environmental torts. Therefore, the 
court held that a corporation which, purchased assets of another 
corporation and engaged in the practice of discharging hazar
dous waste into a state-owned lake is strictly liable for 
present and previous discharges made by itself and the prede
cessor corporation because the successor continued the same 
waste disposal practice as its predecessor. 

~/ 

~/ 

'!!_I 

Ramirez v. Amstead Indus., ?nc., 171 N.J. Super. 261, 278, 
408 A.2d 818 (Super. Ct. App. Div. 1979), aff 'd, 86 N.J. 
332, 431 A.2d 811 (1981). 

See Ray v. Alad Corp., 19 Cal. 3d 22, 560 P.2d 3, 136 Cal. 
Rptr. 574 (1977)1 some form of acquisition, however, is 
still required. See Meisal v. Modern Press, 97 Wash. 
2d 403, 645 P.2d 693. 

175 N.J. Super. 447,. 419 ~.2d 1151 (Super. Ct. Law Div. 
1980)1 
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A similar •continuity of business operation" approach has 
been used in cases involving statutory violations. 31/ The 
Ninth Circuit, for example, held in a case involvingthe Federal 
Ins.ecticide, Fungicide, and Rodenticide Act [FIFRA] 38;, that 
•EPA'• authority to extend liability to successor corpora~ions 
stems from the purpose of the statute it administers, which is 
to regulate pesticides to protect the national environment.• 39/ 
Furthermore, the court noted that •[t]he agency may pursue th'E!" 
objectives of the Act by imposing successor liability where it 
will facilitate enforcement of the Act.• 40; After establishing 
that there had been violations of FIFRA by the predecessor 
cQrporation, the court found that there was substantial continuity 
of business operation between the pred~cessor and successor 
corporations to warrant imposition of successor liability. -A~though CERCIA is not primarily a regulatory statute, 
public policy considerations and the legislative history of 
t.he Act clearly indicate that federal law would be aiplicable 
to C~RCLA situations involving successor liability. l/ 
Therefore, it is reasonable to assume that courts woUfd similarly 
adopt·the federal •continuity of business operation approach" 
in cases involving CERCIA. 

Conclusion 

"!!_I 

!_!1 

=:=_1 

40/ 

~/ 

In establishing successor liabili~y under CERCLA, the 

See Golden State Bottling Co. v. NLRB, 414 u.s. 168, 94 
S.Ct. 414, 38 L.Ed2d 388 (1973): Slack v. Havens, 522 
F.2d 1091 (9th Cir. 1975). 

7 u.s.c. 5136 !!:. seq. 

Oner II, Inc. v. Uniteo States E viron. Protection 
Agency, 597 F.2d 184, 186 (9th Cir. 1979). 

Id. -
See discussion, supra, n. 19; One of Congress' primary 
concerns in enacting CERCLA was to alleviate the vast 
national health hazard created by iriactive and abandoned 
disposal sites. See e.g., Remarks of Rep. Florio, 126 
Cong. Rec. H. 9,154 (Sept. 19, 1980), 126 Cong. Rec. 
H. 11,773 (Dec. 3. 1980). 
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Agency should initially utilize the •continuity of business 
operation• approach of federal law. However, to provide 
additional support or an alternative basis for successor 
corporation liability, the Agency should be prepared to apply 
the traditional exemptions to the general rule of non-liability 
in asset acquisitions. 

cc1 A. James Barnes, General Counsel 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. ZO•&O 

SEP 211984 

MEMORANDUM 

SUBJECT: Issuance of Final Revised Guidance on the Use and 
Issuance of Administrative Orders Under Section 7003 
of the Resource Conservation and Recavery Act (RCRA) 

FROM: Courtney M. Price(\.-;:(')., . .P ......:._. 
Assistant Adminis~tor for Enforcement 

and Compliance MD..::£!' ring 

Lee M. Thomas ~~ 
Assistant Administrator for Solid Waste 

and Emergency Response 

TO: See Attached List 

Attached is the Final Revised Guidance on the Use and 
Issuance of Administrative Orders Under Section 7003 of RCRA. 

The responses to the drafts of this guidance were very 
pos!tive. A considerable effort has been made to incorporate 
the comments received where appropriate. We greatly appreciate 
your involvement in the development of this important policy. 

If }10U have any questions, please contact Susan Conti, of 
OECM-Waste, at Fl'S-382-3103. 

Attachment 
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for delegating a siqnificant number of the FY 85 remedial actions 
will he issued during the first quarter of FY 85. 

Current policy requires a formal ROD for IRMs involving off
sitP. transport and disposal of wastes since specific determinations 
(e.q., CBRCLA section 101(24)) are required. IRMs not involving 
off-site disposal may be approved using the Action Memorandum 
process. In these latter c~ses, the Action Memorandum should be 
morlified to include the necessary determinations required in a 
ROD (e.g., the action is cost-effecti~e, provides adequate protection 
of public health, welfare, and the environment, and is in balance 
with the resources of the Fund). All other remedial actions 
(source control and off-site measures) will require a formal ROD. 

In addition to the remedy selection criteria provided in 
the NCP and the Feasibility Study Guidance, ROD and EDD decision 
criteria will be developed in order to ensure national consist~ncy 
in the selection of Pegional and Headquarters approved remedies. 
To this end, we have establishP.d a process to document technical 
and policy decisions for specific remedial actions made by the 
Peaional Administrators and the Assistant Administrator. Each 
POD anct EDD approvP.d in Headquarters is being analyzed to identify 
kev subiect areas. An Issue Abstract will be prepared to explain 
poJicy decisions made in each key area. The compilation of 
these summaries will create a body of decision criteria for use 
~Y Feadcuarters and RPgional Offices. Headquarters will analyze 
decisions made over tiroe in specific subject areas to determine 
if qeneric decision criteria should, be prepared. 

Regions are responsible for the preparation and submission 
to Headquarters for national distribution of Issue Abstracts for 
all IRMs and other remedial actions approved in FY 85 by the 
Regional Administrators. Issue Abstracts should clearly identify 
the issu~s prP.sented to the Regional Administrator during the 
reroedial alternative selection briefing and the resolution of 
those issues. The abstract must use the approved format including 
the identification of key words and must be reviewed and concurred 
upon by the Office of Regional Counsel. A format and list of 
key words are included in Attachment 1. The appropriate Zone 
~anaqer in the Hazardous Site Control Division should be contacted 
for sitP-~necific assis~ance in Issue Abstract preparation. 

POD APPROVAL PFOCESS 

~he existino process for preparation of RODs at either State 
or F.PA-lead sites is for the Region (or State) to prepare a draft 
POD followinq completion of a remedial investigation/feasibility 
study (RI/FS). Figure 1 ·shows the general process for preparation, 
revi~w, and approval of Roos. Attachment 2 provides information 
on POD for~at and content. The Region and State should review 
the RI/FS to ensure that typical problem areas identified in with 
the preferren re~edy, ann that the RI/FS addresses appropriate 
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alternatives, including full technical compliance with other 
environmental programs. The draft RI/FS should be reviewed 
concurrently by State and Regional staff prior to start of the 
public corn~ent period. Other Federal agencies such as the Centers 
for Disease Control (CDC), Federal Emergency Management Agency 
(FEMA), or the Coros of Enaineers (COE) should be involved in 
RI/FS review, as appropriate. 

A pre-ROD briefing for Headquarters management following 
review of the draft RI/FS may be needed for technically complex 
sites or when significant policy issues exist. For example, when 
review of the draft RI/FS indicates that Fund-balancing may be 
a basis for selecting a remedy that does not comply with the 
relevant and applicable environmental requirements, a pre-ROD 
briefing will always be required. Fund-balancing considerations 
may require that the Region and State revise their recommended 
remedial action pri~r to preparation and approval of the ROD. 

When Fund-balancing will not apply to a ROD, the Regional 
Administrators can make the affirmative Fund-balancing determin
ations required in the ROD Declaration (that the selected remedy 
is in balance with amounts in the Fund) for delegated projects. 
This determination can be made when the proposed project is on 
the approved Superfund Comprehensive Accomplishments Plan (SCAP) 
and the cost of the proposed project is within the budget of the 
approved SCAP. 

Once significant technical and policy issues are resolved, 
the Region and State will begin the public comment period on the 
draft feasibility study and the Region (or State) will prepare a 
draft ROD and supporting documentation~ Following completion 
of the publi~ comment period, a responsiveness summary should be 
prepared to address all comments by the public and views of the 
PRPs, whether or not submitted as "comments". The draft ROD may 
need to bP. revised in response to public comment on the feasibility 
study. 

The draft ROD and responsiveness summary must be reviewed 
anrl concurred on by the State and appropriate Regional Offices. 
The State's concurrence with the recommended remedial alternative 
should be documented in a letter from the appropriate State -
official to the Pegional Administrator. The Regional review and 
approval process should ensure ~nat all concerned off ices are · 
involved. The Office of Regional Counsel (ORC) should be involved 
throughout the ROD development process, beginning with the review 
of the remedial investigation, to assure that all enforcement 
sensitive issues are properly presented ana that the ROD is 
legally defensible. Before the ROD is presented to the Regional 
Administrator for signature, ORC concurrence is necessary. The 
Regional program office should revi~w the ROD for technical 
adequacy. The Regional Enforcement program must review and 
concur on all.RODs to help ensure consistency between fund- and 
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enforcement-lead projects. Other programs should be consulted 
to ensure consistency when the remedial action involves other 
environmental acts, regulations, or program activities. For 
example, RODS involving the treatment, storage, destruction or 
disposal of hazardous wastes should be consistent with RCRA 
regulations and technical standards. The final step in the 
review and approval process is to brief the Regional Adminis
trator and obtain his or her approval of the recommended action. 
Headauarters will follow a similar review process for RODs not 
delegated to the Regions. 

For Headquarter decision RODs, the Region should prepare and 
review the ROD prior to submission to Headquarters following the 
above review process. The official submission should be sent 
to the Assistant Administrator, OSWER, and should include a 
cover memorandum from the Regional Administrator to the Assistant 
Administrator, OSWER. The memo should summarize the proposed 
project and present the State and Region's recommendation to 
approve the action. A copy of the complete submission should be 
sent directly to the Director, Hazardous Site Control Division. 

An additional consideration is the coordination of ROD 
review with other necessary documents. In the case of Fund
financed actions, either a Cooperative Agreement or ~n Interagency 
Agreement with the Corps of Engineers should follow a_parallel 
~eview nrocess to ensure tha~ EPA approval of the remedy_ and EPA 
anproval of funding tor design occur_ in the same time perio_d. 
For-sites where PRPs have been identified and negotiations have 
been determined to be approoriate in accordance with Superfund 
policy, PRPs may be given the opportunity to conduct the ROD 
remedy. In this case, PRP negotiations should be concluded 
within 60 days of remedy approval. 

NDD/~on AP?ROVAL PROCESS 

An NOD should be developed by the program office in consul
tation with the Regional Counsel and should be concurred upon by 
the ORC. Eor enforcement lea_d _si_tes .an NDD will _generally p_e 
orepared instead of a NOQ. In addition, at Fund lead sites, the 
R~g.ional Administra_tor may determine_ that- .flexibil.ity . .to negotiate 
the extent of remedy is needed and an NOD will be preoar~d instead 
of a ROD. This approach is appropriate, for example, when nego
tiations- could result in a remedy that provides greater public 
health or environmental protection than the Fund-financed and 
Fund-balanced remedy. Figure 2 depicts the remedy selection 
process for sites in this category. In these limited situations, 
the Region mav choose not. to recommend a p_articular alternati_v.e 
i~ the feasibility study and to prepare an NDD in place of a ROD. 
The Region should base its decision to include the recommendation 
of an alternative in the feasibility study on the anticipated 
scope and nature of PRP negotiations. 
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The NOD will contain a discussion of the alternatives 
identi tied in the draft RI/FS and will .indicate .. tbe .. _pre.fer.r.ed 
alternative to serve as a basis for neoQ_ti.ati9n.s with PRP.s. In 
-selecting the alternative for negotiation with PRPs, the Region 
will consider the criteria found in sections 300.68 of the W:P •. 
exclusive of the Fund-balancing requirements (300.68(k)). Other 
criteria to be considered include litigative risks that have 
been defined, consistency with previous enforcement decisions, 
public interest considerations, complexity and length of litiga
tion, likelihood of obtaining the desired remedy through litigation 
and availability of the Fund. The NOD should indicate the areas 
where ~lexibility in negotiation with PRPs may be appropriate, 
e.g., within an alternative (Rh~~ed actions) or among alternative 
remedies, where appropriate.1~:The NOD and support documentation 
will be an Enforcement Confidential document and will be used by 
the Agency negotiating team in preparing settlement terms with 
the PRPs. 

Where delegation is not authorized, the official Regional 
submission of the NOD, ·following completion of t·he public comment 
period on the draft RI/FS, should include a cover memorandum 
from the Regional Administrator to the Assistant Administrator, 
OSWER. A copy of the complete submission should be sent to the 
Director, CERCLA Enforcement Division and the Director, Hazardous 
Site Control Division. The memo should summarize the recommended 
alternativP. and include a summary of public comment, including 
the views of the PRPs, as well as the Region's and, where appro
priate, the State's recommendation that the alternative selected 
be used as a basis for negotiations with PRPs. 

tie.Qo.t.iat_ions sb.o'-lld be .conclude.d w..i.thin .a 60 to. 12.0. d.Af 
oeriod fnr enforcement-lead ~it.es. When negotiations have 
concluded successfully, an EDD will be prepared which will serve 
the dual putpose of the ROD with regard to the appropriate extent 
of remedy for the site and OSWER concurrence of settlement terms 
with P~Ps. The EDD will be prepared by the Regional program 
division at the same time as the documents of settlement (either 
an administrative order on consent or a consent decree). As with 
NDDs and FOOs, the ORC should participate in the development of 
the EDD and concur with the EDD. Where delegation is not authorized, 
the EDD will be sent by the Regional Administrator to the Assistant 
Administrator of OSWER for final approval. 

The EDD generally should contain a discussion of the areas 
found in the ROD prepared for a Fund -lead site. :rll.e EDD i..s .a 
necessary document which. serves th? f.unc.tion .o.f_ .the_ ROD. oocurnent 
for an enforcement-lead sit~- ·It will include a tabulation of 
th~ te=hni6a1 backqround docu~ents, the alternatives considered 
by the Agency for remedial response by the responsible parties, 
and the responsiveness summary of the public comments on the 
RI/FS. The EDD will be a public document and should .. be available 
for oublic review and comment .~t _the •ame time .that the adminis: 
tLa.tive order Dn ~onsent or .consent decreeJ. containing details 
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of the settlement between the Agency and the PRPs, is made 
available for public comment in accordance with Department of 
Justice or EPA policies and regulations. Attachment 2 also 
provides information on NOD and EDD format and content. 

When negotiations are not successful and Fund-financed 
action is warranted, the NOD will serve as the basis for 
Qreparation of a ROD and its supporting documentation, so that 
a cost-effective remedy can be selected. The approved remedy 
will be implemP.nted through either a Fund-financed response or 
through litigation. 

SUMMAPY 

A number of additional guidance and policy documents are 
available, in either draft or final form, to assist in the 
development of RI/FS projects. These documents should also be 
used to ensure the adequacy of P.ODs and NDD/EDDs. .I.hese include 
the proposed NCP revisions (February -12.r 1985.l ~hicll ai.scuss the 
r~auirert1Pnts for CERCLA compliance with o.ther _e.nv.J.r.om:nental act~ 
and a modified def i.nition of cost-effectiYenesJ;. Requireil\ents 
for selectinq off-site disposal facilities are discussed in a 
January 29, 1983, memorandum on that subject, and are currently 
beinq revised to address recent issues such as the amendments to 
FCPA. Finally, draft PI and FS guidance documents are available 
describing the analysis necessary to conduct RI/FSs, and documents 
describinq RI;FS procedures for generic types of sites (i.e., 
drums and tan~s, surface impoundments, and alternate water 
supplies) are beinq developed. 

Ouestions on FOO pre~aration should be directed to the 
apnropriate Pegional Coordinator for Fund-lead sites. Questions 
on resoonsiveness summaries should be directed to the Superfund 
Community Relations Coordinator. Additional guidance on the 
content and format of RODs, NDDs, and EDDs will be provided as 
EPA oains additional experience on their preparation. Within the 
next year, the Regions will be requested to submit comments and 
recommended changes on the available guidance, based on their 
ex?erience in usin~ it. This will allow for a periodic update 
of the guidance, to re~lect the needs of the program as it develops. 
Assistance on preparation of NDDs and EDDs will be provided by 
Headauarters staff on a site-specific basis. Questions on NOD 
or EDD preparation should be directed to the appropriate Regional 
Coordinator for Enforcement-lead sites. 

Attachments 
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cc: Director, Waste Management Division, Regions I and V 
Director, Office of Emergency and Remedial Response, Region II 
Director, Hazardous Waste Management Division, Region III 
Director, Air and Hazardous Waste Management Division 

Regions IV, VI, VII, VIII 
Director, Toxics and Waste Management Division, Region IX 
Director, Air and Waste Division, Region X 
Regional Counsels, Regions 1-x 
Regional Superfund Community Relations Coordinators 
Headquarters Zone Managers, HSCD 
Headquarters Regional Coordinators, OWPE 
Headquarters Superfund Community Relations Coordinators 
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FIGURE 2 
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Site: [Site Name] 

A'l"l'ACHMENT 1 
ROD/EDD ISSUES ABSTRACT 

Region: [Region Number] 

RA Briefing: [ROD/EDD Briefing Date for RA] 

SITE DESCRIPTION 

Describe the site in terms of: 

location 

history of operations, and types and quantities of wastes received 

site specific characteristics, as appropriate 

contaminated media and types and concentrations of hazardous 
substances present 

NOTE1 This section should not exceed one paragraph. 

SELECTED ALTERNATIVE 

Describe remedial alternative selected for the site including: 

major components of the remedy 

- operation and maintenance requirements 

estimated capital cost and operation and maintenance costs 

discuss justification for Fund balancing if appropriate 

NO'l'Es This section should not exceed one paragraph. 

ISSUES AND RESOLUTIONS. 

The purpose of this section ·is to document 
key issues identified during the ROD/EDD review 
and approval process. The criteria, rationale 
and standards used to re.solve these issues• 
should be included in the discussion. Of 
particular importance are those issues 
pertaining to: 

- 'limination of the no· action alternative 
- compliance. with other ·environmental 

laws (e.g., RCRA, TSCA, CWA). 
- decisions concerning ~how clean is clean• 
- fund balancing 

(A sample ROD Issues· Abstract is attached) 
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'KEY WORDS 

Key words are used to 
identify the issues 
discussed under Issues 
and Resolutions. (A 

standard key words list 
for Issues Abstracts is 
attached.) 



KEY WORDS LIST FOR ISSUES ABSTRACTS 

Types of Waste 

Herbicide 
Liquid Waste 
Mining 
Fa:iticide 
Petroleum 

Media Contaminated 

Air 
Aquatic Impacts 
Drinking Water 
Ground Water (Aquifer, Plume} 
Soil . 
Subsurface 
Surface Water 
Wetlands 
Wood 

General/Specific 
Hazardous Comoounds 

Arsenic 
Benzene 
Benzo (a} Pyrene 
Carcinogenic Compounds 
Chromium 
Heavy Metals 
Lead 
Organics ~Volatile, Extractable} 
PAH 
PCB 
Sludge 
Solvent(s) 
Synfuels 

Other Agencies 

CDC 
COE 
DOD 
DOJ 
FEMA 
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ROD/EDD/NOD 

Cost/Benefit 
Cost Estimates 
Deed Restrictions 
Deferred Decisions 
Fund Balancing 
Ground Water Strategy 
Initial Remedial Measure 
Internal Remedy 
NOD 
Negotiated Settlement 
No Action Alternative 
O&M (Expense, Funding) 
Operable Unit 
PRP 
Publicly-owned Site 
RA Approved Action 
Recoverable Cost 
Relocation (Temporary, 
Permanent) 
Regulatory Waivers 
ROD 
ROD Addendum 
Shared Costs 
Supplemental ROD 
Temporary Remedial 
Alternative 

Miscellaneous 

Environmental Impacts 
Environmental Standards 
Remnant Contamination 

Water Supply 

Alternate Water Supply 
Community Service 
Enhancements 
Fire Protection 
Internal Plumbing 
Water Supply System 
Well Field 
Water Rights 

As of January 15, l~ 



KEY WORDS LIST FOR ISSUES ABSTRACTS 
(Continued) 

Site Soecific Characteristics 

Drums 
Flood Plain (Assessment) 
Fractured Bedrock 
Ground Water 
Hydroqeologic 
Lagoo rt 
Seismic (Activity, zone) 
Subsidence 

Standards/Regulations/ 
Permits/Guidance 

Air Permits 
Air Quality 
Alternate Concentration Limit 
Ambient Air Quality Criteria 
Ambient Water Quality Criteria 
Bac~ground Levels 
CE RC LA 
Clean Air Act 
Clean Water Act 404 ?ermit 
Cleanup Criteria 
Discharge Standards 
OrinKinq Water Standards 
Feasibility Study Guidance Document 
Institutional Controls 
RCRA 264 
RCRA Closure Requirements 
RCRA Interim Status 
RCRA Landfill Requirements 
RCRA Location Criteria 
RCRA On site Disposal Requirements 
SNARL 
Water Quality 
Water Rights 

Testing/Pilot Studies 

EPA Toxicity Test 
Fixation Test 
Leachability Test 
Treatability Test 
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Technology · 

Air Stripping 
Alternative Technology 
Barrier 
Best Available Technology 
Carbon adsorption 
Capping 
Containment 
Dredginq 
Excavation 
Filling 
Fixation 
Incineration 
Land Treatment 
Leachate Collection 
Levees 
Lined Landfill Cell(S) 
Liner 
Monitoring (Air, Groundwater· 
Of fsite Disposal 
Of fsite Plume Control 
Onsite Treatment 
Permanent Containment 
Plume Management 
Remedial Technology 
Slurry Wall 
Source Control 
Stabilization 

Public Concerns 

Analytical Data 
Data Adequacy 
Direct Contact 
Public Exposure 
Public Health Risk 
Risit Assessment 
Risit Level 
Trend Analysis 
Volatilization 

As ot January 15, 19~ 



SAMPLE 

ROD ISSUES ABSTRACT 

Site: Bio-Ecology Systems Site, Texas 

Region: VI 

AA, OSWER 
Briefing Date: February 6, 1984 

SITE DESCRIPTION 

The Bio-Ecology site is an 11.2 acre tract located in Grand 
Prairie, Texas. The site is bounded in all directions by private prop
erty and also on the east and south by the tributaries of Old Mountain 
Creek. The Bio-Ecology waste disposal site was a Class I industrial 
solid waste management facility which was permitted to: 1) incinerate 
combustible liquids, slurries and sludges; 2) chemically treat acids, 
caustics and other waste chemical solutions, excluding those containin~ 
heavy metals: 3) treat waste waters using biological oxidation: and 
4) landfill solids from other treatment processes. The site was ac
tive~y operated from June 1972 through 1978. 

SELECTED ALTERNATIVE 

The cost-effective remedial alternative includes: raisinq the ele 
vation above the 100-year flood plain: construction of an on-site dis
posal cell wit~ synthetic liner and a leachate collection system; con
struction of a final cover, liner and leachate collection and removal 
system in accordance with RCRA Part 264: stabilize the waste and 
encapsulate in an on-site cell; construct a fence; and install a groun 
water monitoring system 'in accordance with RCRA Part 264. The capital 
cost for the selected alternative is estimated to be $2,709,600. 
Operation and maintenance costs for the first year are ~stimated to be 
$20,000. 

ISSUES AND RESOLUTIONS 

1. A source control remedy was considered which 
provided a degree of protection somewhat 
less than that of the fully•protective RCRA 
consistent remedy. However, the source con
trol remedy which includes construction of an 
on-site RCRA landfill was selected because it 
complies with appropriate RCRA regulations 
and provides a high degree of long term reli
ability with a minimal increase in cost. 
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KEY WORDS 

• On-Site Containme 
• RCRA Landfill 



Bio-Ecology Systems Site, Texas 
February 6, 1984 
Continued 

ISSUES AND-RESOLUTIONS 

2. A waiver was not granted from RCRA ground 
water protection regulations (Part 264 
Subpart F). Existing data was not adequate 
to determine if contaminated ground water 
was.leaving the site. A monitoring program 
was developed to comply with RCRA. If con
tamination is identified in the future, re
medial action will be evaluated consistent 
with the NCP. 
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SAMPLE 

KEY WORDS 

• Ground Water 
Contamination 

• Ground Water 
Monitoring 

• RCRA Part 264 



ATTACHMENT 2 

ROD CONTENT AND FORMAT 

The ROD package is made up of several documents. Formats 
for these are included in this attachment. These include: 

(1) Format for the ROD, NDD and EDD 
(2) Format for the Summary of Remedial Alternative Selection 
(3) Format for the Community Relations Responsiveness Summary 
(4) Format for briefing the Regional or Assistant Administrator 

The primary puroose of the ROD and supporting informatiOI" is t..Q 
document that the remedial "iCtion is con$istent with C.ERCLA -3.nd 
the NCP.... Generally, this will involve making the determinations 
reauired by CERCLA and the NCP in the ROD signed by the Regional 
or Assistant Administrator. In addition, the key steps of the 
~I/FS must be summarized in the Summary of Remedial Alternative 
Selection to show that the NCP dec1s1onmaking process has been 
followed. Tf the RI/FS does not contain the required intormation 
{such as evaluation of alternatives that attain ana e~Geea 
aoplicable and relevant Federal public health and environmental 
standards). the Ron packaqe must include this informatiQn. Ip_ 
this way, any gaps in the RI/FS will be tilled. Regional and 
Headauarters staff should review the RI/FS to determine if 
additional work is needed to accomplish this and if additional 
public comment may be appropriate. The REM/FIT or REM II 
contractors can be tasked to assist in this area. The following 
list describes typical areas that must be discussed in the ROD 
or summary information: 

1. Consistency with NCP. The summary information must 
sh~w that alternatives were developed, screened, and 
evaluated in accordance with sections 300.6!(g) through 
(i) of the NCP. When the feasibility study is adequate 
in this area, the ROD document should briefly sur.unarize 
the process and reference the feasibility study for 
additional information. 

2. No-action alternative. Under Section 300.68(g) of the 
NCP, the Agency evaluates a no-action alternative. 
The ROD summary must document that no-action was 
evaluated and describe. the reasons for elimination of 
no-action (e.g. the release poses an actual or potential 
threat to public health or the environment). 

3. Extent of remedv. The ROD summary must explain how 
the level of cleanup for the recommended remedy was 
determined. The remedial action may be based on 
applicable and/or relevant Federal public health or 
environmental standards. When standards are used, the 
ROD summary must document how the standards will be 
applied and ·describe the engineering approach to cost
effectively implement the standards. When existing 
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standards, criteria, or regulations are not used, the 
approach used to establish a level of cleanup must be 
developed in consultati6n with Headquarters. Tf ~he 
recommended alternative does not attain nr ~~ceed 
an-o1 i ~a.hlf' or .relev_ant _standa_rqs.J ~he ROD. summ9ry m~st 
explain the basis for thAt decision. 

4. Cost esti~ates. Costs must be shown for all final 
alternatives evaluated in the feasibility study. A 
table showing the remedial action cost, annual operation 
and maintenance (O&M) cost, and total present worth 
should be included. It is important to evaluate the 
accuracies of cost estimates. Expected accuracies for 
feasibility study estimates should be within +SO and 
-30 percent of the actual cost. Remedial investigation 
data should be sufficient for this purpose. If existiQg 
data cannot support an adequate cost est~matet submission 
of the ROD should be delayed until additional field 
data can be collecte_d and _the cost estimates revised. 

S. Cost-effectiveness evaluation. The factors used to 
screen and evaluate alternatives are described in 
section 300.68(h) and (i) of the NCP. Draft guidance 
on preparation of feasibility studies has also been 
sent for Pegional review. The ROD summary must describe 
what factors were used to screen and evaluate alter
natives. The feasibility study must include a ~arrat~ve 
g~scriptio~ of the advantages and disadvantages of each 
factor for all alternatives. These should be summarized 
in the ROD summary. In addition, the advantages (and 
disadvantages) of the recommended alternative should 
b@ discussed in the ROD summary. If the feasibility 
~tudy devP.loped a numerical ranking of alternatives and 
effectiveness factors, this can be included as backup 
for the narrative discussion. A'tabular format has 
been developed to replace the numerical ranking matrix. 
This format should be prepared for each ROD. Several 
samples have been included in the Summary of Remedial 
Alternative Selection. 

6. CEP.CLA section 101(24). If all or part of the recom
~ended remedial action involves off-site transport, 
storage, destruction or disposal of hazardous wastes, 
the r~guirements of section_l01.L2~J mus~b~_met. The 
remedial action or component involving off-site 
activities must be more cost-effective than other 
remedial actions, create new capacity to manage hazardous 
substances in· addition to those at the facility, or be 
necessary to protect public health, welfare, or the 
environment from a present or potential risk. This 
determination is included in the ROD and must be discussed 
in the ROD su~mary document. Existing guidance on 
specific requirements for off-site facilities receiving 
wastes is being revised. This guidance will identify 
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factors for use in selecting acceptable disposal 
facilities. Therefore, Regions should be orepar•a to 
describe the adequacy of ootential disposal facilities 
9uring the ROD hrief ing fnr the R~_gional or A~~ istant 
Administrator. · 

7. Responsiveness Summary. Any draft ROD circulated for 
internal review should summarize citizen and potentially 
responsible party concerns known at that time. The 
responsiveness summary, included as a part of the final 
ROD package, must include a summary of comments received 
before and during the public comment period as well as 
activities conducted by EPA or the State to elicit 
citizen input. Comments from all parties, including 
potentially responsible partie~must be summarized, 
including views of PRPs not formally presented as 
"comments" (e.g., letters to the Agency, PRP-Funded 
contractor studies, etc.). Th~ summary must respond 
~o comments and discuss in deta_i_l_; ( 1) any chal}ges-
maqe due to comments received: (2) how t~e selectea 
remedy _differ.s from the communitv or potent1a11y_ respon
sible p~rt_i~s· preferred alternative; a_nn <3). a_ny 
slternatives recommended that _were_ not _evaiuated in 
the f eas ibil i_ty study _and wny_ they. were not inciuded. 
The responsiveness ·summary should not be.sent to tne 
public or potentially responsible parties until the 
ROD is approved by the deciding official. (At such 
time, the sununary response to comments may need to be 
revised to reflect the final decision should it differ 
frcm the preferred alternative in the ROD). Any comments 
received after the close of the comment period raising 
new issues or providing new information s_hould be 
considered and addressed by the Regional Program and 
Regional Counsel's Office. 

8. Operation and Maintenance (O&M). If the recommended 
remedial action requires future O&M, the ROD should 
describe the O&M activities being approved. The ROD 
summary should describe the estimated duration and 
cost of O&M activities. Tt s.ho_ul<l ~_ls~ de_scribe the 
fundin_g requested from EPA and th~ State·~ __ mecnanJ.~!1.1 
for fundi_o_g rnd ·carrying out: the O&M activities. 

9. Negotiation Flexibility. If the Region is recommending 
negotiations with PRPs before approval of a remedial 
action, the recommended flexibility should be discussed 
in the summarv ">f R_em_e_9_i_al A.lter_n_a._i:J.'?~ ~~.ec.t i an ..l although 
an NOD only makes a recommendation ann not a selection, 
the title of the summary will remain the same since th.: 
format and content is essentially the same). This 
should include a recommendation on the ~otentjally 
acceptable ranqe of the extent of remedy if_ different 
than the c_ost-eftectiY.e alternative. The technical 

516 



4 

differences between remedies proposed by PRPs and the 
Region's recommendations should be discussed. E'_inally, 
the NOD should define a time schedule for negotiat~ons 
w.i.th P RP s .. 

The remainder of this attachment includes additional 
information on the required content of ROD packages. 
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Record of Decision 
Remedial Alternative Selection 

S!TE: [Site name, location] 

DOCUMENTS REVIEWED 

I am basing my decision primarily on the following documents 
describing the analysis of cost-effectiveness of remedial 
alternatives for the [site name]: 

- [Site name] Remedial Investigation 

- (Site name) Feasibility Study 

Summary of Remedial Alternative Selection 

Responsiveness Summary 

- [Other relevant reports or documentation of the remedy 
selection process] 

DE$CRI~TION OF SELECTED REMEDY 

- [List major components of remedy) 
- [List operation and maintenance requirements if funding 

will be reouested] 

Note: Care reust bP. taken to list all documents used to reach 
the final decision. Secondary references included in 
the the listed documents need not be listed here. 

nECLA:RATIONS 

Consistent with the Comprehensive Environmental Response 
Compensation, and Liability Act of 1980 (CERCLA), and the National 
Contingency Plan (40 CFR Part 300), I have determined that the 
[descripticn of remedy] at the [site name) is a cost-effective 
remedy and orovides adequate protection of public health, welfare, 
and the environment. The State of [State name] has been consulted 
and aarees with the approved re~edy. [Include the following if 
aoprooriateJ In addition, the action will require future operation 
and maintenance activities to ensure the continued effectiveness 
of the remedy. These activities will be considered part of the 
aoproved action and eligible for Trust Fund monies for a period 
of [insert funding period not to exceed 1 year]. 

I have also determined that the action being taken is 
approoriate when balanced against the availability of Trust Fund 
~onies for use at other sites. [Include the following sentence 
if remedy involves off-site actions] In addition, the off-site 

518 



2 

transport, storage, destruction, treatment, or secure disposition 
[use appropriate wording based on actual remedy] is-more cost
effective than other remedial action, [include the following if 
appropriate] and will create new capacity to manage hazardous 
waste, [include the following if appropriate] and is necessary 
to protect public health, welfare or the environment. 

Note: Language for fund balancing waivers or waivers from other 
environmental regulations will be worked out on a site
specific basis. 

[Include the following if appropriate.] The State [or EPA] 
will undertake an additional remedial investigation/feasibility 
study to evaluate [describe scope of RI/FS]. If additional 
remedial actions are determined to be necessary a Record of 
Decision will be prepared for approval of the future remedial 
action. 

Date Assistant Administrator 
Off ice of Solid Waste and Emergency Response 

or 
Regional Administrator 

519 



SITE 

- Name 
- Location 

Model 
Negotiation Decision Document 
Remedial Alternative Selection 

(Enforcement Confidential) 

DOCUMENTS REVIEWED 

I am basing my decision primarily on the following documents 
describing the analysis of the cost and effectiveness of the 
remedial alternatives for the [site name]. 

- [Site name] Remedial Investigation 

- [Site name) Feasibility Study 

- Summary of Remedial Alternative Selection 

- Summary of public comment 

- Summary of Enforcement Analysis for Negotiation with PRPs 

- Comments from the PRP group on the draft Feasibility 
Study for the [site name) 

- Other relevant r~ports or documentation of the remedy 
selection process 

Note: Care must be taken to list all documents used to reach 
the final decision. Secondary references included in 
the listed documents need not be listej~ 

DESCRIPTION OF THE RECOMMENDED REMEDY 

- Summarize remedial action (e.g., tank removal, soil 
removal, grade property, operation and maintenance) 

DESCRIPTION OF REMEDY FOR NEGOTIATION WITH PRPs 

a. ~emedial Alternative 

- Oth~r acceptable alternatives or variations to the 
selected remedy, 

b. Negotiation Strategy and Time Schedule 

- The Agency recommends [insert settlement negotiation 
schedule to f inal.ize NOD, initiate negotiations, finalize 
negotiations, issue a unilateral Administrative Order (AO), 
effect an AO; and begin a Fund-financed action] for nego
tiations of a settlement with PRPs. 

520 



Date 

Attachments: 

2 

Assistant Administrator 
Off ice of SolidWaste and Emergency Response 

or 
Regional Administrator 

Enforcement Analysis for Negotiation with PRPs 
[Site name] PRPs list 
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SITE 

- Name 
- Location 

Model 
Enforcement Decision Document 

Remedial Alternative Selection 

DOCUMENTS REVIEWED 

I am basing my decision primarily on the following documents 
describing the analysis of the cost and effectiveness · 
of remedial alternatives for the [site name): 

- (Site name) Remedial Investigation 

- (Site name) Feasibility Study 

- Responsiveness Summary 

- Settlement Document 

- Other relevant reports or documentation of the 
remedy selection process 

Note: Care must be taken to list all documents used to reach 
the final decision. s~condary reterences included in 
the listed documents need not be listed. 

DESCRIPTION OF SELECTED REMEDY 

- List major components of remedy 

- List operation and maintenance requirements if 
funding will be requested 

- List other relevant details of the remedy frOM the 
Settlement Document. 

DECLARATIONS 

Consistent with the Comprehensive Environmental Response 
Compensation, and Liability Act of 1980 (CERCLA), and the 
National Contingency Plan (40 CFR Part 300), I have deterr.tined 
that the (description of remedy} at the (sit~ name) is a cost
effeetive remedy that provides adequate protection of public 
health, welfare and the environment. The State of [State name] 
has been consulted and agrees with the approved remedy. (Include 
the following if appropriate] In.addition, the action will 
require future operation and maintenance activities to eneuro 
th• continued· effectiveness of the remedy. These activities 
will be considered part of the approved action. Settlements 
have been reached between EPA and the responsible parti•• baseM 
on the selected remedy. 
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I have also determined that the action beinq taken is 
a cost-effective alternative when compared to the other remedial 
options reviewed. [If appropriate, include the following sentence 
if remedy involves off-site actions] In addition, the off- site 
transport, storage, destruction, treatment, or secure disposition 
[use appropriate wording based on actual remedy] is more cost
effective than other remedial action alternatives considered and 
will create new capacity to manage hazardous waste, [include the 
following if appropriate] and is necessary to protect public 
health, welfare or the environment. 

Note: Language for enforcement waivers from other environmental 
regulations will be worked out on a site specific basis. 

[Include the following if appropriate] The State, EPA, or PRP 
will undertake an additional remedial investiqation/feasibility 
study to evaluate [describe scope of RI/FS]. If additional 
remedial actions are determined to be necessary, a Negotiation 
Decision Document or a Record of Decision will be prepared for 
approval of the future remedial action. 

Date 

Attachments: 

Assistant Administrator 
Off ice of Solid Waste and Emerqency Pesponse 

or 
Regional Ad~inistrator 

Summary of ~emedial Alternative Selection 
Community Relations Responsiveness SuIT\Inary 
Settlement Document (Administrative Order or Consent Decree) 
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SUMMARY OF REMEDIAL ALTERNATIVE SELECTION 

[Site Name] 

SITE LOCATION AND DESCRIPTION 

Describe the site in terms of: 

- location, address (include maps, site plan as appropriate) 
area of site, topography, located in floodplain 
adjacent land uses · 

- location and distance to nearby populations 
- general surface and ground water resources 
- surface and subsurface features (eg. number and volume of 

tanks, lagoons, structures, drums) 

Note: This section should not exceed two paragraphs. 

SITE HISTORY 

Describe site history in terms of: 

- how site was established 
- period of operations 
- history of ownership 
- site uses over period of operation, (type of wastes 

received, treatment/storage/disposal pratices) 
- type of permits applied for and/or approved, permitting 

authority 
- history of releases 
- previous response actions (eg. 311, immediate removal) 
- previous enforcement activities 

Note: This section should not exceed two paragraphs. 

CURRENT SITE STATUS 

Describe results of remedial investigation: 

- describe quantity, types, and concentrations of hazardous 
substances present (summarize in tables and figures) 

- describe known or suspected risks from substances 
- extent of contam.ination (lateral and vertical) 
- describe surface and s~bsurface pathways of migration (eg. 

leachability of contaminated soil, soil permeability, depth 
to ground water) 

- location and number of affected receptors (actual or 
potential) 

Note: This section should summarize only the information related 
to the proposed remedy and maximize the use of maps and 
figures. 
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ENFORCEMENT [Used when no negotiations with PRPs] 

Describe potential current enforcement activities: 

- potential responsible parties 
- results of negotiations 
- filed case 
- recommendation to use Fund 

ENFORCEMENT ANALYSIS [Use when negotiations with PRPs are proposed] 

discuss PRP interest in undertaking the remedial actions 
discuss the expectation for successful negotiations and 
the recommended maximum duration of negotiations 
describe the flexibility (if any) that the Region feels 
is appropriate for negotiating 
analyze the technical differences between the cost
effective remedy and remedies proposed by PRPs 

ALTERNATIVES EVALUATION 

Describe if actions are source control or off-site measures 
(40 CFR Part 300.68(e)(2) or (3)) 
Describe results of feasibility study: 

- identify public health and environmental objectives (if 
possible describe which objectives are for public health 
protection and which are for environmental protection) 

- list all alternatives considered (a no-action alternative 
must ba included) 

- identify an on-site alternative that fully complies with 
other appropriate environmental laws (eg. RCRA, TSCA) 

- describe the alternative screening process (must be 
consistent with 40 CFR Part 300.68(h)). Alternatives 
screened generally do not need to be described separately 

- briefly explain why alternatives were eliminated, during 
screening: if no-action was eliminated provide justification 

- describe detailed analysis of final alternatives (must be 
consistent with 40 CFR Part 300.68(i)), discuss factors used 
to evaluate effectiveness and results of evaluation 

- list alternatives with cost estimates (capital, O&M and 
present worth) for compaDison with effectiveness evaluation 

Note: This section should briefly summarize the above information. 

COMMUNITY RELATIONS 

- briefly describe the community's level and nature of 
concerns or ·support for each' alternative 

CONSISTENCY WITH OTHER ENVIRONMENTAL LAWS 

- identify technical requirements of other environmental 
laws and regulations that could apply to the final site 
actions (eg. RCRA, TSCA, CWA, floodplain management) 
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- describe the alternative that would satisfy the appropriate 
technical requirements (if an alternative was not developed 
during the feasibility study one must be developed for this 
analysis) 

- use regulatory compliance alternative as a baseline to 
compare other alternatives 

- if recommended alternative does not comply, describe the 
differences (e.g., liner/leachate collection is not provided 
for on-site containment) 

Note: This section should briefly summarize the above information. 
If a waiver for compliance with other environmental require
ments is being requested explain the basis for approval. 
Work closely with Headquarters on the use of waivers since 
the policy is still under development. 
Any regulatory determinations, waivers or findings that 
the Regional Administrator is required to make should be 
attached (e.g., alternative concentration limit for ground 
water contamination in accordance with 40 CFR Part 264.94(b) 
of RCRA regulations). 

- describe key requirements that will be complied with (e.g. 
RCRA ground water monitoring plan, floodplain assessment 
(Executive Order 11988), PCB disposal requirements) 

RECOMMENDED ALTERNATIVE 

- reference 40 CFR Part 300.68(j) description of cost
effectiveness 

- describe how the recommended alternative meets the cost
effectiveness requirement 

- compare recommended alternative to other alternatives, 
and explain why other alternatives are not cost-ef=ective 
(e.g., cost, reliability, less than adequate public health 
protection) 

- Prepare tabular summary of alternatives using attached samples 
- discuss justification for Fund balancing, if appropriate 
- summarize capital and O&M costs of alternative 
- attach appropriate tables or figures describing alternative 

OPERATION AND MAINTENANCE (O&M) 

- describe projected O&M activities required to ensure 
effectiveness of remedy, include on- and off-site moni
toring plans 

- list estimated annual O&M costs and durations 

- describe State's funding mechanism and identify the State 
agency responsible for O&M (where the recommended remedy 
includes permanent relocation, the relocation responsibilities 
must be clearly delineated and the State must commit to its 
responsibilities in its concurrence letter). 
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- include the recommended level of EPA funding and time 
period for O&M activities (not to exceed 1 year after 
the completion of construction) 

SCHEDULE 

List key milestones and dates for project implementation: 

- Complete Enforcement Negotiations 
- Approve Remedial Action (sign ROD) 
- Award/Amend Cooperative Agreement for Design 
- Award Superfund State Contract (and IAG) for Design 
- Start Design 
- Complete Design 
- Award/Amend Cooperative Agreement for Construction 
- Award/Amend Superfund State Contract (and IAG) for 

Construction 
- Start Construction 
- Complete Construction 

FUTURE ACTIO~S 

Describe future remedial activities that are required to complete 
site response: 

- additional RI/FS projects 
- second operable unit (e.g. for ground water mitigation) 
- long-term O&M to maintain effectiveness of remedy 
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INTRODUCTION 

COMMUNITY RELATIONS RESPONSIVENESS SUMMARY 
[SITE NAME] 

The responsiveness summary documents for the public record: 

Concerns and issues raised during remedial planning. 

Comments raised during the comment period on the feasibility 
study. 

How EPA or the State considered and responded to these 
concerns. 

CONCFRNS RAISED PRIOR TO THE FEASIBILITY STUDY COMMENT PERIOD 

Briefly describe: 

Major concerns and issues raised by State and local 
officials, potential responsible parties, and citizens. 
The level of concern over each of the major issues 
should be discussed. Include the number of times a 
concern was raised, the number of people raising the 
concern and names of individuals or groups ·raising 
concerns and issues when appropriate. 

Activities conducted by EPA or the State to elicit 
citizen input and to address specific concerns and 
issues; for example, small group meeting, news conference, 
and progress reports. 

Changes in any remedial planning activities as a result 
of concerns raiseQ. 

CONCERNS RAISED DURING THE COMMENT PERIOD 

Briefly describe comments on the feasibility study made by 
local officials, potential responsible parties and citizens: 

Categorize comments by major issue or topic addressed. 

Summarize comments under the categories as completely 
as possible. Do not be so brief that the essence is 
lost. For example, "concern about health effects" is 
not specific enough. Which health effect is the 
community worried about? 

Discuss the level of concern over each of the major 
issues. Include how many times the comment was raised 
and the number.of people raising the concern. Include 
names of individuals and groups raising concerns and 
issues when appropriate. 
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Discuss when the comment period started and stopped. 
Mention when,where, and level of attendance at public 
meeting, if held. 

RESPONSE TO COMMUNITY CONCERNS 

Explain Agency response. 

Note whether staff met with concerned citizens or 
conducted other communication activities during the 
comment period such as a public meeting or availability 
of technical staff to respond to questions. 

Document any modifications or changes in the remedial 
alternative as a result of comments. 

Give the reasons for rejecting the community's or 
potential responsible party's preferred alternative if 
the Agency's selected alternative is different. The 
citation of "CERCLA" alone does not explain the Agency's 
rationale. A more detailed explanation is required. 

Document in detail any alternatives provided by the 
public or potential responsible parties which are not 
evaluated in the feasibility study. 

Include any letters) reports, etc., received from 
potentially responsible parties. 

REMAINING CONCERNS 

Briefly explain: 

Any areas of community concern that require Agency 
attention during remedial design and construction. 

How EPA or the State intends to resolve any outstanding 
concerns. 
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FORMAT FOR BRIEF!NG THE REGIONAL [ASSISTANT] ADMINISTRATOR 
RECORD OF DECISION 

[SITE NAME] 

PURPOSE 

0 The purpose of this Record of Decision (ROD) is select 
the appropriate remedial action at the [site name] that 
is consistent with the requirements of CERCLA and the 
NCP. The Regional [Assistant] Administrator has been 
delegated the authority for that approval. 

ISSUES [Discuss general issues that the RA or AA should be aware of] 

0 [State and local officials and community interest and concerns] 

0 [Federal facility or Federal generator] 

0 [RCRA issues for on-site actions] 

0 [State cost share, flood plain construction, new 
technologies, other issues] 

0 [RC or OGC concurrence or concerns] 

Note: This section will be presented by Headquarters. 

MAIN POINTS 

0 [Brief summary of site history] 

0 [Brief summary of site description] 

0 [Summary of previous and current response actions] 

0 [Enforcement status] 

0 [Objectives of proposed RA] 

0 [Discuss Tabular Summary of Cost-Effectiveness Analysis 
including:] 

[Alternatives and Coses] 
[Public health, environmental, and technical considerationE 
[Public comments] 
[Recommended cost-effective alternative] 

0 [Waivers from other environmental programs, if necessary] 

Note: This section should summarize only the information 
related to the proposed remedy. 
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0 [Future RA's needed to complete site cleanup) 
0 [Summary charts and graphics - effective charts and 

graphics include~) 

1. Aerial photo showing key features. 

2. Site map and/or areal photo showing 
propose~ actions. 

3. Table of final alternatives listing the 
alternatives, capital, O&M and present 
worth, cost, and public health, environmental, 
technical and community considerations 
(see samples in Summary or Remedial 
alternative Selections). 

Note~ This section will be presented by the Region. 

NF1T STEPS 
Action 

0 RA or AA - OSWER approves ROD 
0 [amend/award CA, SSC, IAG) 
0 [sign PR] 
0 [design remedy] 
0 [implement remedy] 

Date 

Note: This section will be presented by the Region. 

Note: The Executive Summary should generally be limited to 
3-5 pages, excluding charts and graphics. 

531 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. zo•so 

SEP 26 !S84 

MEMORANDUM 

SUBJECT: 

FROM: 

Issuance of Administrative Orders Under Section 3013 
of the Resource Conservation and Re~very Act 

Courtney M. Price n -;---~ .j'~ 
Assistant Adminis~Enforcement 

and Compliance Monit~ 

Lee M. Thomas, Assis~d~~~ 
Office of Solid Waste and Emergency Response 

TO: Addressees 

Section 17 of the Solid Waste Disposal Act Amendments of 
1980 (P.L. 96-482) added Section 3013 to the Resource 
Conservation and Recovery Act of 1976 (RCRA). This memorandtnn 
provides guidance on the use of that section and replaces 
earlier guidance issued September 11, 1981. 

DELEGATION 

Under current delegation authority Section 3013 
Administrative Orders (Orders) are issued by Regional Adminis
trators (RAs) with the advance concurrence of the Director, 
Office of Waste Programs Enforcement (OWPE), except in cases 
of national significance or in multi-regional cases, when 
the Director, OWPE, issues the Orders. The Assistant Adminis
trator for Enforcement and Compliance Monitoring (OECM), consults 
as requested on Orders, refers Section 3013 judicial actions 
to the Department of Justice, and sends notices of such action 
to the appropriate RA and to the Director, OWPE. Further 
redelegation is currently Wlder review. 

FINDINGS REQUIRED FOR ISSUANCE 

Section 3013 (a). AUTHORITY OF t\DMI.NISTRATOR. 

"If the Administrator determines, upon receipt 
of any information, that -
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(1) the presence of any hazardous waste at 
a facility or site at which hazardous waste is, 
or has been, stored, treated, or disposed of, or 

(2) the release of any such waste 
from such facility or site may present a 
substantial hazard to human health or the 
environment, he may issue an order requiring 
the owner or operator of such facility or 
site to conduct such monitoring, testing, 
analysis, and reporting with respect to 
such facility or site as the Administrator 
deems reasonable to ascertain the nature 
and extent of such hazard." 

Under subsection (a), before an Order may be issued, the 
RA or, in cases of national significance or multi-regional° 
cases, the Director, OWPE, must find that sufficient information 
has been received to determine that: 

(a) the presence of hazardous waste11at a site may 
present a substantial hazard to human health or the environment, 
or; 

(b) the release of any such waste from the site may 
present a substantial hazard to human health or the environment. 

The requirement for "information" means that some reliable 
information upon which a reas~nable person would base a decision 
or take action has been gathered or presented before issuance 
of the Order. Such information may include laboratory analysis 
of samples, observations recorded in the course of an inspection, 
and citizens complaints corroborated by supporting information. 
Some background information regarding the type and quantity of 
waste likely to be found on the site can be located in EPA and 
State agency records, as well as by the use of site specific 
requests under Section 3007 of RCRA and/or Section 104 of the 

1/ Note that the exclusion of gasoline from the definition 
of hazardous substances under CERCLA is not applicable 

to the hazardous wastes as defined in RCRA. Accordingly, 53013 
Orders may be useful enforcemenn tools in some situations 
involving leaking underground storage tanks (LUSTs). Note, 
too, that the statutory definition of hazardous waste (RCRA 
51004(5)) is applicable in §3013 Orders, not the Subtitle C 
regulatory definition. 
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Comprehensive Environmental Response, Compensation, and 
Liability Act of 1980 (CERCLA). Section 3013 Orders may be 
used in situations where information required under Subtitle C 
has not been submitted if other factors support the determina
tion that a substantial hazard may exist. In cases where 
information required to be submitted under Subtitle C has not 
been submitted, and no indication of substantial hazard is 
presented, enforcement action under Section 3008 may be 
appropriate. 2/ 

It should be noted that the mere presence of hazardous~ 
waste at a site or facility is sufficient to cause the issuance 
of an order, provided that the information indicates that the 
presence of the waste may present a substantial hazard. This 
is true even in the absence of definite evidence of an actual 
release of waste, and covers the cases where there is a threat 
of release, or where it is difficult, if not impossible, to 
ascertain, without extensive sampling, analysis and monitoring, 
whether a release has actually occurred or will occur. 

Finally, a determination as to whether known and detectable 
or potential releases from the site may present a substantial 
hazard requires gathering of sufficient information to make a 
determination of two essential prerequisites: 

Section 106 of CERCLA also may be used to issue an order 
to prior owners/operators under circumstances where the 

"imminent and substantial endangerment" standard can be met. 
In such situations, it may be advantageous to issue a §3013 
Order in conjunction with a 5106 Order under CERCLA. In 
deciding whether to issue a §106 Order under CERCLA or a 53013 
Order under RCRA, the main consideration should be whether 
available information can support a finding that there may be 
an "imminent and substantial endangerment." If such a finding 
can be supported, then a §106 Order or a 1106 Order in conjunc
tion with a 53013 Order is appropriate. The RI/FS policy 
regarding circumstances under which a potentially responsible 
party may be required to perform an Rl/FS should be consulted. 
Section 3013 Orders should not ~e used to evade the Rl/FS 
policy. Remedial investigations may be performed pursuant 
to a 53013 Order, but feasibility studies are beyond the 
jurisdictional scope of §3013. 
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(1) That there is a known or potential release of hazardous 
waste from the site. 

(2) That the release "may present a substantial hazard" 
to human health or the environment. 

Number (1) above may be determined in a variety of ways, 
including actual observation of escape from the site of a 
substance known to be hazardous, by governmental sampling or 
analysis, or through information supplied by the owner/operator. 
(See discussion of "information" above.) It is significant 
that Congress used the words "may present" rather than "is 
presenting", such as had been used in Section 7003 prior to 
the 1980 amendments. As in Section 7003, the effect of the 
words "may present" is to require that the information 
presented to the RA or Director, OWPE, show only that there is 
a possibility or potential of a substantial hazard to 
human health or the environment, rather than to show that the 
hazard actually exists. 

Whether a "substantial hazard" may exist involves 
consideration of some of the same factors as those used to 
determine whether an "endangerment" exists under Section 7003. 
The standard itself, however, is a lesser standard than that 
under Section 7003. Again, actual harm to human health or the 
environment need not be shown, but only that the potential for 
harm may exist through a release or threat of release of 
hazardous waste from a site. Whether a release or threat 
thereof may present a "substantial hazard" essentially depends 
upon a number of factors, such as the likelihood of a release 
of hazardous wastes, the manner of release of the hazardous 
waste from the site (i.e., ground or surface water, air, etc.), 
the characteristics and amount of the waste discharged, current 
or potential use of the portion of the environment affected, 
potential for exposure to humans and the environment, and 
other related factors. If the site has been investigated and 
prioritized by the Federal government as to hazard presented, 
as required by Section 105 of CERCLA, that determination will 
be useful in assessing the risk. 

TO WHOM THE ORDER MAY BE ISSUED 

Section 3013(a) authorizes issuance of an order against 
the present owner or operator. Under the circumstances set 
forth in subsection (b), issuance of an order may also be 
appropriate against a prior owner or operator. 
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Section 3013 (b). PREVIOUS OWNERS AND OPERATORS. 

"In the case of any facility or site not in 
operation at the time a determination is made 
under subsection (a) with respect to the 
facility or site, if the Administrator finds 
that the owner of such facility or site could 
not reasonably be expected to have actual 
knowledge of the presence of hazardous waste 
at such facility or site and of its potential 
for release, he may issue an order requiring 
the most recent previous owner or operator of 
such facility or site who could reasonably be 
expected to have such actual knowledge to carry 
out the actions referred to in subsection (a)." 

Subsection (b) entitles the Agency -- under certain 
circumstances -- to go back in time in the chain of title to a 
previous owner or operator of the site. The conditions which 
must be met for issuance of a Section 3013 Order to a previous 
owner or operator of a site are: 

(1) The facility or site must be one which is not 
"in operation" at the time a determination is made under sub
section (a) and (2) the present owner of the facility or site 
"could not reasonably be expected to have actual knowledge of 
the presence of hazardous waste at such facility or site and 
of its potential for release." While in many cases there will 
be little question as to whether a facility is "in operation" 
(~. a closed landfill), in other cases that determination 
wrrr-not be as clear. We believe that it was the intent of 
Congress to place an interpretation on the ~rds "in operation" 
which ~uld enable EPA to gather information concerning potent
ially hazardous sites from those in the best position to provide 
that information - the previous owners or operators. We there
fore believe that a facility is not "in operation" if it has 
been abandoned or is not otherwise being actively operated as 
a hazardous waste facility by the current owner or operator. 

It should be noted that if the present owner of the site 
could reasonably be expected to have actual knowledge of both 
the presence of the waste and its potential for release (even 
though the waste had been placed in or on the site by a previous 
owner or operator), this subsection 'WOuld appear to prohibit 
the issuance of an Order to the previous owner or operator. 
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Assuming the two conditions discussed above are met, the 
Order may be issued only to the "most recent previous owner or 
operator of such facility or site who could reasonably be 
expected to have such actual knowledge •••• " Whether an 
owner or a previous owner or operator of a site could "reason
ably" be expected to have actual knowledge of the presence of 
the waste or its potential for release can best be determined 
through evidence showing the use of the facility during the 
period of ownership by the previous owners. For example, if a 
previous owner dumped uncontainerized waste into an unlined 
pit and then covered it with dirt, he can reasonably be expected 
to have the actual knowledge of both the presence and potential 
for release of the waste. The same determination could be 
made for an owner who stored waste in leaky containers on the 
bare ground without benefit of a pad or base and containment 
walls. 

ELEMENTS OF AN ORDER 

SectJon 3013 (c). PROPOSAL. 

"An order under subsection (a) or (b) shall 
require the person to whom such order is 
issued to submit to the Administrator within 
30 days from the issuance of such order a 
proposal for carrying out the required 
monitoring, testing, analysis, and reporting. 
The Administrator may, after providing such 
person with an opportunity to confer with 
the Administrator respecting such proposal, 
require such person to carry out such moni
toring, testing, analysis, and reporting in 
accordance with such proposal, and such 
modifications in such proposal as the 
Administrator deems reasonable to ascertain 
the nature and extent of the hazard." 

Unless EPA and the respondent have agreed in advance on a 
work plan to be incorporated in the Order, the Order must 
require the respondent to prepare and submit a proposal for 
the monitoring, testing, analysis, and reporting Program for 
the site from which the waste is·or may be escaping. Such 
proposal must be submitted within 30 days from the date of 
issuance of the Order. The Order should recite (1) the informa
tion and facts upon which it is based; (2) the threat or 
potential threat to human health and/or the environment; and, 
(3) outline with some degree of specificity the general areas 

537 



- 7 -

of concern which should be addressed in the proposal to be 
submitted by the respondent. Attached to this memorandum is 
an example of an Order (Appendix A) outlining the general 
areas of concern to be addressed in the requested sampling, 
analysis and monitoring program. 3/ 

The Order shall direct the respondent to conduct the 
monitoring, testing, analysis, and reporting program and 
should be specific as to details of the program. For example, 
the Order may require the proposal to set forth the number, 
location and depth of monitoring -wells, the nunber and 
frequency of samples to be taken, the parameters of the 
analysis, reporting requirements and other related details, 
including dates by which each element should be commenced and 
completed and, where appropriate, requirements for submission 
of status reports to EPA as \!Drk on the program progresses. 

The Order, if issued unilaterally, must advise the 
respondent of his right to submit in writing any legal or 
technical defenses, objections or contentions which he may 
desire to make, and that he is entitled to confer in person 
and/or by attorney with EPA regarding the proposal. The Order 
must also specify the name, address and telephone number of 
the appropriate official of EPA whom the respondent may contact 
to arrange a conference. The Order should be sent to the 
respondent by certified mail, return receipt requested. 

In some instances, contacts with the owner/operator may 
result in issuance of a 13013 Order on a consensual basis. An 
example of an Order issued after conferring with the owner/ 
operator ("Consent Order") is attached (Appendix B). In such 
cases, the Order should note that the respondent has already 
conferred with EPA and consents to issuance of the Order. 

In addition, when a plan already has met with the approval 
of the parties. it is advisable to include in the Order a pro
vision such as: 

Respondent agrees to implement the requirements 
of the w:>rk plan set forth below for carrying out 
investigative activities including monitoring, 

3/ The appendices are attached as examples only. They are 
not intended to dictate how Orders should be written. The 

unique circumstances of each case necessitates some latitude in 
the form of such Orders. 
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testing, analysis and reporting at the facility. 
This work plan has been developed jointly by EPA 
and Respondent. EPA and Respondent agree that 
incorporation of this work plan in the instant 
Order satisfies the requirement under Section 
3013(c) that Respondent submit a proposal and 
that EPA provide an opportunity for Respondent 
to confer regarding such proposal. 

An Order is "final" in that it requires the preparation 
and submission of a plan. However, no actual sampling, analysis 
or monitoring should be conducted until after approval of a · 
satisfactory plan submitted by the respondent (except in cases 
delineated in subsection (d)(l) of 13013). 

REVIEW OF THE PROPOSAL 

The proposal submitted by the respondent is not required 
to be in any particular form. It must be critically reviewed 
by EPA to ensure that it covers the areas addressed by the 
Order, both from a legal and technical standpoint. The proposal 
should be as specific as the circumstances and knowledge of 
the site will allow, setting forth, for example, the number and 
location of monitoring wells, the frequency of samples from 
the wells, the location of soil samples, parameterB and proto
cols for analysis, and so forth. In some cases the extent of 
the work required will be such that submission of a detailed 
plan may be difficult to accomplish in a 30 day period. In 
such cases, it may be sensible to require submission of a 
broader, less detailed plan within the 30 day period and a 
lengthier, detailed plan after the respondent has had an oppor
tunity to confer with EPA. In cases in which the sampling, 
analysis, testing and monitoring program is to be carried out 
in stages, or over a significant period of time, the proposal 
should include a statement that EPA shall be furnished periodic 
status reports from the respondent regarding progress being 
made in implementation of the program. The Order should always 
state that EPA has a right to approve any proposed changes or 
modifications after initial approval has been given to the 
proposal. 

In reviewing a proposal, EPA personnel should examine two 
areas: first, the adequacy of the proposal to achieve the 
goals of the sampling, analysis and monitoring programs; and 
second, the competence of the persons or firms who will be 
implementing the proposal to conduct the sampling, analy~is,--.· 
monitoring and reporting activities in a technically acceptable 
manner, so that the ·information produced thereby will be 
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reliable. The second area -- the competence of the contractor 
or consultant who will implement the program -- is delicate 
because EPA should not place itself in the position of formally 
approving or disapproving the professional qualifications of 
particular contractors and it should be made clear to the 
respondent that the respondent, not EPA, is responsible for 
the competence of the contractor. However, the design and 
implementation of the type of program which will be conducted 
under a 53013 Order requires engineers and other persons who 
are knowledgable in a variety of areas such as hydrology, 
geology and chemistry, among others. 

While an owner or operator of a site should be at liberty 
to hire a contractor of his own choice, EPA should always 
require the technical aspects of the proposal to be very 
detailed and specific so as to avoid misunderstandings during 
the implementation of the program and should also require 
frequent status reports while the work is in progress. 

In the event a conference results in a modified proposal, 
the respondent should either resubmit the entire proposal, 
as modified, or if the modifications are not extensive, the 
respondent may submit a separate amendment to the proposal. 
In all cases, the proposal, and any amendments or modifications, 
should be signed by the respondent. 

PROPOSAL CONFERENCE 

The Order must give the respondent an opportunity to 
confer on the proposal submitted for the monitoring plan. 
This conference will also afford the respondent the opportunity 
to indicate why the respondent should not be subject to the 
Order. A record in the form of a tape recording or steno
grapher's notes should be made and included in the case file. 
In the event of subsequent litigation over the Order, the 
recording or notes can then be transcribed for use, if necessary. 

While the proposal must be submitted to EPA within 30 days 
after the date of the Order, we interpret S3013(c) to allow a 
conference requested by the respondent to be held either before 
or after the proposal is submitted. However, the holding of a 
conference cannot vary or extend the 30 day period for submission 
of the proposal, so that if a cqnference is requested for a 
time before the proposal is submitted, the conference must be 
held and the proposal submitted within the 30 day period. 
Conferences to be held after submission of the proposal should 
be scheduled as soon as possible after submission (i.e., not 
more than 30 days thereafter)-, so as to avoid delay in finalizing 
the proposal. 
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Under the statute, there is no requirement for public 
notice of the conference or any requirement that third parties 
be admitted to the conference. However, nothing precludes the 
admittance of a non-party to the conference, if the Region 
determines that such participation would be beneficial or 
desirable. In certain cases, the Department of Justice, the 
State or local pollution control agency and others may be 
appropriate attendees or participants. 

Pursuant to information developed at the conference, EPA 
may modify the proposed sampling, analysis and monitoring 
requirements contained in the Order as may be reasonably 
required to ascertain the nature and extent of the hazard. 
This may include modifications making the requirements more 
strict or extensive, as well as less extensive. 

APPROVAL OF PROPOSAL 

An acknowledgement letter must be iss~ed under 53013 after 
review of the respondent's proposal has been completed. The 
purpose of the letter is to acknowledge in writing the decision 
EPA has reached after review of the respondent's proposal. 
It should be signed, if possible, by the person who signed the 
Order. Section 3013(c) permits EPA to modify the proposal 
submitted by the respondent or to develop its own program of 
sampling, analysis and monitoring in order to determine the 
nature and extent of the hazard. The letter should state 
whether the proposal has been accepted and should specify what 
modifications, if any, have been made to the proposal. This 
can be accomplished by attaching a copy of the proposal, as 
modified, to the acknowledgement letter. In the unlikely 
event that EPA plans to incorporate any major changes !n the 
Order that were not discussed at the conference, EPA should 
notify the respondent of such changes before issuing the 
acknowledgement letter and provide reasonable opportunity to 
the respondent to comment upon such modifications. 

MONITORING PROGRAM BY EPA, STATE, OR OTHER PERSONS 

Section 3013(d). MONITORING, ETC., CARRIED OUT BY ADMINISTRATOR 

"(1) If the Administrator determines that no 
owner or ope.rator referred to in subsection 
(a) or (b) is able to conduct monitoring, 
testing, analysis, or reporting satisfactory 
to the Administrator, if the Administrator 
deems any such action carried out by an owner 
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or operator to b_e unsatisfactory, or if the 
Administrator cannot initially determine that 
there is an owner or operator referred to in 
subsection (a) or (b) who is able to conduct 
such monitoring, testing, analysis, or reporting, 
he may--

(A} conduct monitoring, testing, or 
analysis (or any combination thereof) 
which he deems reasonable to ascertain 
the nature and extent of the hazard 
associated with the site concerned, or 

(B} authorize a State or local authority 
or other person to carry out any such 
action, 

and require, by order, the owner or operator 
referred to in subsection (a} or (b) to 
reimburse the Administrator or other 
authority or person for the costs of such 
activity. 

(2} No order may be issued under this 
subsection requiring reimbursement of 
~he costs of any action carried out by the 
~~ministrator which confirms the results 
;·o:f an order issued under subsection (a} 
or (b). 

(3) For purposes of carrying out this 
subsection, the Administrator or any 
authority or other person authorized 
under paragraph (1), may exercise the 
authorities set forth in Section 3007." 

The provisions of this subsection provide for three 
situations where the Agency may carry out the monitoring 
activities or authorize others to do so: 

(1} Where no owner or operator is able to conduct 
these activities satisfactorily; 

(2} Where the testing conducted by the owner/operator 
is determined to be unsatisfactory; or 
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(3) Where it cannot be determined initially whether 
there is an owner or operator able to conduct the required 
monitoring and testing. 

Numbers {1) and (3) are similar; the distinction is 
that in number (3) no owner/operator can be identified or 
located initially, whereas in number (1) the owner/operator is 
identified but unable or unwilling to conduct the required 
activities. 

In numbers (1), (2) and (3) the important consideration 
is whether the owner/operator will conduct the required activi
ties in a manner satisfactory to EPA, i.e., in a timely manner 
and in a manner technically consistent with EPA requirements. 
Subsection (d) is intended to allow EPA to conduct the monitoring, 
testing, analysis or reporting itself or to authorize the State 
or other third parties to perform the required activities if 
delay or inadequate performance will result from relying on the 
owner/operator. · 

Once EPA or some other authorized person has performed 
monitoring, testing, analysis or reporting pursuant to S3013(d), 
an Order may be issued to require reimbursement of the costs. 
The Order for Reimbursement should be issued to the present 
owner or operator or the most recent previous owner or operator 
who could reasonably be expected to have actual knowledge of 
the hazardous waste. An example of an Order for Reimbursement 
is attached as Appendix C. 

Note that subsection (d)(2) prohibits an Order for 
Reimbursement if the results obtained confirm the results of 
an Order issued under subsection (a) and (b). Our interpre
tation is that this provision prohibits seeking reimbursement 
in circumstance (2) above, where the Agency acted because of 
information leading to the belief that the results from the 
owner/operator tests were inaccurate or unreliable, and our 
subsequent tests, in fact, confirm the owner/operator test 
results. 

ENFORCEMENT OF THE ORDER 

Section 3013 (e). ENFORCEMENT. 

"The Administrator may commence a civil 
action against any person who fails or 
refuses to comply with any order issued 
under this section. Such action shall be 
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brought in the United States district 
court in which the defendant is located, 
resides, or is doing business. Such court 
shall have jurisdiction to require compliance 
with such order and to assess a civil penalty 
not to exceed $5,000 for each day during 
which such failure or refusal occurs." 

This subsection authorizes bringing a civil action to 
require compliance with any Order issued under Section 3013 and 
to assess a civil penalty of not to exceed $5,000 for each day 
of noncompliance with the Order. This authority includes 
commencement of a civil action to enforce an Order issued under 
Section 3013(d)(l) for reimbursement of costs incurred by EPA 
or other authorized person who conducts the monitoring, testing, 
or analysis in lieu of an owner/operator. 

Any referral of a civil action under Section 3013(e) 
should follow the format used for other civil actions. 

DEVELOPMENT AND PRESERVATION OF THE ADMINISTRATIVE RECORD 

We attempt to emphasize throughout this memorandum the 
importance of obtaining the information required by the statute 
prior to the issuance of the Order. Equally important is the 
establishment and preservation of a record where the information 
and all documents relevant to the reimbursement or enforcement 
proceedings described herein should be kept, since the Order 
may eventually be reviewed by a court, and EPA must have a 
complete record of the information which formed the basis for 
its decisions and documentation of the opportunity afforded 
the respondents to confer. The acknowledgement letter is an 
important part of the documentation. 

The Region should encourage communications with the 
respondent and his representatives to be in writing insofar 
as possible. Written records of communication should be made 
of all telephone conservations with the respondent and a record 
should be made of any conference held with respondents in 
accordance with this guidance. 

In the event EPA should reject any objections, defenses 
or contentions of the respondent, or modify the respondent's 
proposal for monitoring, testing, analysis and reporting 
without the respondent's agreement, EPA should set forth the 
reasons for such rejection or ·modification and furnish those 
reasons in writing to the respondent. 

Attachments 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION [#] 

IN THE MATTER OF: 

[SITE NAME] 

[COMPANY NAME 
Address] 

RESPONDENT. 

Proceeding Under Section 106(a) 
of the Comprehensive Environ
mental Response, Compensation, 
and Liability Act of 1980 
(42 u.s.c. §9606(a)) 

u.s. EPA Docket No. 

ADMINISTRATIVE ORDER 
ON CONSENT 

I. JURISDICTION 

JAN 3 r · f985 

---

This Consent Ord~~ is issued pursuant to the authority 
vested in the President of the United States by Section 106(a) 
of the Comprehensive Environmental Response, Compensation, and 
Liability Act of 1980 (CERCLA), 42 u.s.c. §9606(a), and 
delegated to the Administrator of the United States 
Environmental Protection Agency (EPA) on August 14, 1981, by 
Executive Order 12316, 46 Fed. Reg. 42237, and further 
delegated to the Assistant Administrator for Solid Waste and 
Emergency Response and the Regional Administrators by EPA 
Delegation Nos. 14-14 and 14-14-A, the latter of which was 
signed on April 16, 1984. [Note that further delegation to 
the Division Director level is authorized.] 

The Respondent.agrees to undertake all actions required 
by the terms and conditions of this Consent Order. The 
Respondent consents to and will not contest EPA jurisdiction 
regarding this Consent Order. 
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II. STATEMENT OF PURPOSE 

In entering into this Consent Order, the mutual objectives 
of EPA and [Name of Company] (Company) are: (1) to determine 
fully the nature and extent of the threat to the public health 
or welfare or the environment caused by the release or 
threatened release of hazardous substances, pollutants or 
contaminants from [the site] (Remedtal Investigation), and 
(2) to evaluate alternatives for the appropriate extent of 
remedial action to prevent or mitigate the migration or the 
release or threatened release of hazardous substances, 
pollutants, or contaminants from [the site] (Feasibility 
Study). The activities conducted pursuant to this Consent 
Order are subject to approval by EPA and shall be consistent 
with the National Contingency Plan, 40 CFR Part 300.68 (a)-(j) 
(47 Federal Register 31180 (July 16, 1982), revised at 48 
Federal Register 40658 (September 8, 1983)). 

III. FINDINGS OF FACT 

The following constitutes an outline of the facts upon 
which this Consent Order is based: 

A. [Identify the site with name, address, and description 
including geography and brief site history (hereinafter 
"Site")) 

B. [Identify the respondent: i.e., name/business.] 

c. [State a link between the respondent and the site: 
e.g., owner, operator, transporter, generator.] 

o. [State that the site is on the National Priorities List, 
if applicable~ and reference Section 105 of CERCLAJ 

E. [Identify hazardous substances which are associated with 
the Respondent and the nature of the association.] 

F. [State specific knowledge of the presence of hazardous 
substances associated with the site, including sample 
results, if available.] 

G. [Describe the hazardous properties of the hazardous 
substances associated with site.] 

H. [Describe the geology and hydrology of the site and 
surrounding area: including soil type, depth to ground 
water, ground water flow, surface water, etc.] 
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I. [Describe the release process, migration pathways, and 
possible or known routes of exposure of the hazardous 
substances.] 

J. [Identify the populations at risk: both human and non-human.] 

K. [Describe the consequences of any release or threatened 
release of hazardous substances from the site and include 
any past incidents involving such a release of hazardous 
substances.] 

IV. CONCLUSIONS OF LAW 

A. [State that the site is a facility as defined in Section 
101(9) of CERCLA, 42 U.S.C. §9601(9).] 

B. [State that the Respondent is a person as defined in 
Section 101(21) of CERCLA, 42 u.s.c. §9601(21).) 

c. Wastes and constituents thereof [at the Site, sent to 
the Site, disposed of at the Site, and/or transported to 
the Site] are "hazardous substances" as defined in 
Section 101(14) of CERCLA, 42 u.s.c. §9601(14). 

D. The [past, present, and/or potential] migration of 
hazardous substances from the Site constitutes an actual 
and/or threatened "release" as defined in Section 101(22) 
of CERCLA, 42 u.s.c. of §9601(22). 

E. The Respondent is a responsible party pursuant to Section 
107{a) of CERCLA, 42 U.S.C. §9607(a). 

V. DETERMINATIONS 

Based on the Findings of Fact and Conclusions of Law 
set out above, EPA has determined that: 

A. The actual and/or threatened release of hazardous substances 
from the Site may present an imminent and substantial 
endangerment to the public health or welfare or the 
environment. 

B. The actions req~ired by this Consent Order are necessary to 
protect the public health and welfare and the environment. 
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VI. WORK TO BE PERFORMED 

All work performed pursuant to this Consent Order shall 
be under the direction and supervision of a qualified 
[professional engineer, certified geologist, etc.] with 
expertise in [hazardous waste site cleanup]. Prior to the 
initiation of site work, the Respondent shall notify EPA in 
writing regarding the name, title, and qualifications of 
such [engineer, geologist, etc.] and of any contractors 
and/or subcontractors to be used in carrying out the terms 
of this Consent Order. 

Based on the foregoing, it is hereby AGREED TO AND ORDERED 
that the following work shall be performed: [Note that if an 
EPA approved work plan exists: A, B, and C should be omitted.] 

A. Within [unit of time: e.g. 60 calendar days] of the 
effective date of this Consent Order, the Respondent shall 
submit to EPA a plan for a complete Remedial· Investigation 
and Feasibility Study (RI/FS Work Plan). This plan shall 
be developed in accordance with the EPA Remedial 
Investigation and Feasibility Study guidance documents 
entitled [Title] which [have been or will be provided 
within calendar days] to the Respondent by EPA •. As 
described in this guidance, the RI/FS Work Plan must 
include: (1) a sampling plan, (2) a h&alth and safety plan 
(3) a community relations plan, (4) a plan for satisfaction 
of permitting requirements, (5) a description of chain· of 
custody procedures, and (6) a description of quality control 
and quality assurance procedures. [Note that this assumes 
the availability of final Remedial Investigation and 
Feasibility Study guidance documents which are currently 
undergoing revision. An outline of the elements to be 
included in the RI/FS work plan, including deliverables, 
is attached to this model Consent Order. These elements 
are more completely described by the model statement of 
work for an RI/FS which is part of the EPA Remedial 
Investigation and Feasibility Study guidance documents.] 
The RI/FS Work Plan shall be subject to review, 
modification, and approval by EPA. 

B. After receipt of the RI/FS Work Plan by EPA, EPA shall 
notify the Respondent in writing of EPA's approval or 
disapproval of the RI/FS Work Plan or any part thereof. 
In the event of any disapproval, EPA shall specify in 
writing both the deficiencies and any EPA recommended 
modifications regarding the RI/FS Work Plan. 
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c. Within [unit of time; e.g. 30 calendar days] of the 
receipt of EPA notification of RI/FS Work Plan disapproval, 
the Respondent shall amend and submit to EPA a revised 
RI/FS Work Plan. In the event of subsequent disapproval 
of the RI/FS Work Plan, EPA retains the right to conduct 
a complete RI/FS pursuant to its authority under CERCLA. 

D. The Respondent shall implement the tasks detailed in·the 
Remedial Investigation and Feasibility Study Work Plan 
(RI/FS Work Plan) which [has been or will be] approved 
by EPA and [is or will be] attached to and incorporated 
in this Consent Order (Attachment 1). This work shall 
be conducted in accordance with the EPA Remedial 
Investigation and Feasibility Study guidance documents 
and with the standards, specifications, and schedule 
contained in the RI/FS Work Plan. 

E. Within [a unit of time; e.g., seven calendar days] of 
[the effective date of this Consent Order or approval of 
the RI/FS Work Plan by EPA] , the Respondent shall commence 
[work: e.g., Task 1 of the RI/FS Work Plan.] 

F. The Respondent shall provide [unit of time; e.g., monthly] 
written progress reports to EPA according to the schedule 
contained in the RI/FS Work Plan. At a minimum these 
progress reports shall: (1) describe the actions which 
have been taken toward achieving compliance with this 
Consent Order, (2) include all results of sampling and 
tests and all other data received by the Respondent, and 
(3) include all plans and procedures completed subsequent 
to EPA approval of the RI/FS Work Plan, during the past 
[unit of time; e.g., month] as well as such actions, 
data, and plans which are scheduled for [the next unit 
of time; e.g., month]. These reports are to be submitted 
to EPA by [a certain time; e.g., the tenth day of each 
month] following the effective date of this Consent Order. 

G. The Respondent shall provide preliminary and final reports 
to EPA according to the schedule contained in the RI/FS 
Work Plan. 

H. EPA shall review the preliminary and final reports and 
within [unit of time; e.g., 30 calendar days] of receipt 
by EPA of such reports, EPA shall notify the Respondent 
in writing of EPA's approval or disapproval of these 
reports or any part thereof. In the event of any 
disapproval, EPA shall specify in writing both the 
deficiencies and the reasons for such disapproval. 
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I. Within [unit of time; e.g., 30 calendar days] of receipt 
of EPA notification of preliminary or final report 
disapproval, the Respondent shall amend and submit to 
EPA such revised reports. In the event of disapproval, 
EPA retains the right to amend such reports, to perform 
additional studies, and to conduct a complete Remedial 
Investigation and Feasibility Study pursuant to its 
authority under CERCLA. 

J. Documents, including reports, approvals, disapprovals, 
and other correspondence, to be submitted pursuant to 
this Consent Order, shall be sent by [certified mail] to 
the following addresses or to such other addresses as 
the Respondent or EPA hereafter may designate in writing: 

1) Documents to be submitted to EPA should be sent to 
[indicate number of copies]: 

[EPA Project Coordinator, 
CERCLA Enforcement Branch] 
US EPA, Region [#], 
[Street, City, State, Zip Code]. 

2) Documents to be submitted to the Respondent should be 
sent to [include number of copies]: 

(Name, title, 
Organization, 
Street, City, State, Zip Code] 

K. EPA may determine that tasks, including remedial 
investigatory work and/or engineering evaluation, are 
necessary as part of a Remedial Investigation and 
Feasibility Study in addition to EPA-approved tasks and 
deliverables, including reports, which have been completed 
pursuant to this Consent Order. Subject to the "Dispute 
Resolution" Section (Section XII) of this Consent Order, 
the Respondent shall implement any additional tasks 
which EPA determines are necessary as part of a Remedial 
Investigation and Feasibility Study and which are in 
addition to the tasks detailed in the RI/FS Work Plan. 
The additional work shall be completed in accordance 
with the standards, specifications, and schedule determined 
or approved by EPA. [If the Respondent does not agree 
to this provision, Sections XIV, XV, and XXIII of this 
Consent Order must specifically reserve EPA's right to 
perform additional tasks and to seek reimbursement for 
such tasks from the Respondent.] 
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VII. DESIGNATED PROJECT COORDINATORS 

On or before the effective date of this Consent Order, 
EPA and the Respondent shall each designate a Project 
Coordinator. Each Project Coordinator shall be responsible 
for overseeing the implementation of this Consent Order. 
The EPA Project Coordinator will be EPA's designated 
representative at the Site. To the maximum extent possible, 
communications between the Respondent and EPA and all documents, 
including reports, approvals, and other correspondence 
concerning the activities performed pursuant to the terms 
and conditions of this Consent Order, shall be directed 
through the Project Coordinators. 

EPA and the Respondent each have the right to change their 
respective Project Coordinator. Such a change shall be 
accomplished by notifying the other party in writing at least 
[unit of time; e.g., five calendar days] prior to the change. 

The EPA designated "On-Scene-Coordinator", who may be 
the EPA Project Coordinator, shall have the authority vested 
in the On-Scene-Coordinator by the National Contingency 
Plan; 40 C.F.R. Part 300 et seg., 47 Federal Register 31180 
July 16, 1982. This includes the authority to halt, conduct, 
or direct any tasks required by this Consent Order and/or 
any response actions or portions thereof when conditions 
present an immediate risk to public health or welfare or the 
environment. 

The absence of the EPA Project Coordinator from the Site 
shall not be cause for the stoppage of work. 

VIII. QUALITY ASSURANCE 

The Respondent shall use quality assurance, quality 
control, and chain of custody procedures in accordance with 
[reference document; e.g., EPA Region [#] Environmental 
Services Division Standard Operating Procedures Manual] 
throughout all sample collection and analysis activities. 
This manual shall be provided to the Respondent by EPA. The 
Respondent shall consult with EPA in planning for, and prior 
to, all sampling and analysis as detailed in the RI/FS Work 
Plan. In order to provide quality assurance and maintain 
quality control regarding all samples collected pursuant to 
this Consent Order, -the Respondent shall: 

A. Ensure that EPA personnel and/or EPA authorized 
representatives are allowed access to the laboratory(s) 
and personnel utilized by the Respondent for analyses. 
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B. Ensure that the laboratory(s) utilized by the Respondent 
for analyses perform such analyses according to EPA 
methods or methods deemed satisfactory to EPA and submit 
all protocols to be used for analyses to EPA at least 
[unit of time; e.g., 14 calendar days] prior to [the 
commencement of analysis]. 

c. Ensure that laboratory(s) utilized by the Respondent for 
analyses participate in an EPA quality assurance/quality 
control program equivalent to that which is followed by EPA 
and which is consistent with [reference document; e.g., 
EPA document QAMS-005/80]. As part of such a program, and 
upon request by EPA, such laboratory(s) shall perform 
analyses of samples provided by EPA to demonstrate the 
quality of each laboratory's analytical data. A maximum 
annual number of [Number, recommended: four per analytical 
combination; e.g., four aqueous samples by Gas 
Chromatography/Mass Spectrometry, four soil/sediment 
samples by Gas Chromatography/Mass Spectrometry, etc.] 
samples may be provided to each laboratory for analysis. 

IX. SITE ACCESS 

To the extent that the Site is presently owned by parties 
other than those bound by this Consent Order, the Respondent 
has obtained or will use their best efforts to obtain site 
access agreements from the present owners within [unit or 
time; e.g. 30 calendar days] of the effective date of this 
Consent Order. Such agreements shall provide reasonable 
access to EPA and/or its authorized representatives. In the 
event that site access agreements are not obtained within 
the time referenced above, the Respondent shall notify EPA 
regarding both the lack of, and efforts to obtain, such 
agreements within [same unit of time as above] of the 
effective date of this Consent Order. 

X. SAMPLING, ACCESS, AND DATA/DOCUMENT AVAILABILITY 

The Respondent shall make the results of all sampling 
and/or tests or other data generated by the Respondent, 
or on the Respondent's behalf, with respect to the 
implementation of this Consent Order, available to EPA and 
shall submit these results in [regular; e.g., monthly] progress 
reports as described in Section VI of this Consent Order. 
EPA wiil make available to the Respondent the results of 
sampling and/or tests or other data similarly generated by 
EPA. 
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At the request of EPA, the Respondent shall allow split 
or duplicate samples to be taken by EPA and/or its authorized 
representatives, of any samples collected by the Respondent 
pursuant to the implementation of this Consent Order. The 
Respondent shall notify EPA not less than [unit of time1 e.g., 
48 hours] in advance of any sample collection activity. 

EPA and/or any EPA authorized representative shall at 
least have the authority to enter and freely move about all 
property at the Site at all reasonable times for the purposes 
of, inter alia: inspecting records, operating logs, and 
contracts related to the Sitei reviewing the progress of the 
Respondent in carrying out the terms of this Consent Order1 
conducting such tests as EPA or the Project Coordinator deem 
necessary; using a camera, sound recording, or other documentary 
type equipment: and verifying the data submitted to EPA by 
the Respondent. The Respondent shall permit such persons to 
inspect and copy all records, files, photographs, documents, 
and other writings, including all sampling and monitoring 
data, in any way pertaining to work undertaken pursuant to 
this Consent Order. All parties with access to the Site 
pursuant to this paragraph shall comply with all approved 
health and safety plans. 

The Respondent may assert a confidentiality claim, if 
appropriate, covering part or all of the i~formation requested 
by this Consent Order pursuant to 40 C.F.R. §2.203(b). Su9h 
an assertion shall be adequately substantiated when the 
assertion is made. Analytical data shall not be claimed as 
confidential by the Respondent. Information determined to 
be confidential by EPA will be afforded the protection specified 
in 40 C.F.R. Part 2, Subpart B. If no such claim accompanies 
the information when it is submitted to EPA, it may be made 
available to the public by EPA without further notice to the 
Respondent. 

XI. RECORD PRESERVATION 

EPA and the Respondent agree that each shall preserve, 
during the pendency of this Consent Order and for a minimum 
of six (6) years after its termination, all records and 
documents in their possession or in the possession of their 
divisions, employees, agents, accountants, contractors, or 
attorneys which relate in any ~ay to the Site, despite any 
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document retention policy to the contrary. After this six 
year period, the Respondent shall notify EPA within [unit of 
time~ e.g. 30 calendar days] prior to the destruction of any 
such documents. Upon request by EPA, the Respondent shall 
make available to EPA such records or copies of any such 
records. Additionally, if EPA requests~that some or all 
documents be preserved for a longer period of time, the 
Respondent shall comply with that request. 

XII. DISPUTE RESOLUTION 

If the Respondent objects to any EPA notice of disapproval 
or decision made pursuant to this Consent Order, the Respondent 
shall notify EPA in writing of its objections within fourteen 
(14) days of receipt of the decision. EPA and the Respondent 
then have an additional fourteen (14) days from the receipt by 
EPA of the notification of objection to reach agreement. If 
agreement cannot be reached on any issue within this fourteen 
(14) day period, EPA shall provide a written statement of 
its decision to the Respondent. 

XIII. DELAY IN PERFORMANCE/STIPULATED PENALTIES 

[See the Appendix for additional "Force Majeure" language•] 

For each week that the Respondent fails to submit a 
report or document or otherwise fails to achieve the 
requirements of this Consent Order, the Respondent shall pay 
into the United States Treasury, the sums set forth below 
as stipulated penalties. Checks should be addressed to 
[address]. 

Stipulated penalties shall accrue in the amount of [List 
failure category, time of delay, and penalty; e.g., $1,000.00 
for the first week and $2,000.00 for each week thereafter for 
failure to submit a deliverable or comply.with a schedule 
as required by this Consent Order.] 

The stipulated penalties set forth in this Section do 
not preclude EPA from electing to pursue any other remedies 
or sanctions which may be available to EPA by reason of the 
Respondent's failure to comply with any of the requirements 
of this Consent Order. Such remedies and sanctions include 
a suit for statutory penalties as authorized by Section 106 
of CERCLA, a federally-funded response action, and a suit for 
reimbursement of costs incurred by the United States and the 
State of [State]. [Not•: It is OSWER policy that statutory 
penalties cannot be waived.] 

554 



- 11 -

XIV. RESERVATION OF RIGHTS 

Notwithstanding compliance with the terms of this Consent 
Order, including the completion of an EPA approved Remedial 
Investigation and Feasibility Study, the Respondent is not 
released from liability, if any, for any actions beyond the 
terms of this Consent Order taken by EPA respecting the 
Site. EPA reserves the right to take any enforcement action 
pursuant to CERCLA and/or any available legal authority, 
including the right to seek injunctive relief, monetary 
penalties, and punitive damages for any violation of law or 
this Consent Order. 

[Except as expressly provided in the "Covenant Not to sue" 
Section (Section XXIII) of this Consent Order,] the Respondent, 
and EPA expressly reserve all rights and defenses that they 
may have, including EPA's right both to disapprove.of work 
performed by the Respondent and to request that the Respondent 
perform tasks in addition to those detailed in the RI/FS 
Work Plan, as provided in this Consent Order. In the event 
that the Respondent declines to perform any additional and/or 
modified tasks, EPA will have the right to undertake any 
remedial investigation and/or feasibility study work. In 
addition, EPA reserves the right to undertake removal actions 
and/or remedial actions at any time. In either event, EPA 
reserves the right to seek reimbursement from the Respondent 
thereafter for such costs incurred by the United States or 
the State of [State]. 

XV. REIMBURSEMENT OF COSTS 

At the end of each year, EPA shall submit to the 
Respondents an accounting of all response and oversight 
costs incurred by the U.S. Government with respect to this 
Consent Order. The Respondent shall, within 30 calendar 
days of receipt of that accounting, remit a check for the 
amount of those costs made payable to the Hazardous Substance 
Response Trust Fund. Checks should specifically reference 
the identity of the site and be addressed to: 

U.S. Environmental Protection Agency 
Superfund Accounting . 
P.O. Box 371003M 
Pittsburgh, PA 15251 
Attention: [Collection Officer for Superfund] 

[A copy of the transmittal letter should be sent to the 
Project Coordinator.] 
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EPA reserves the right to bring an action against the 
Respondent pursuant to Section 107 of CERCLA for recovery of 
all response and oversight costs incurred by the United States 
and the State of [State] related to this Consent Order and 
not reimbursed by the Respondents, as well as any other past 
and future costs incurred by the United States and the State 
of [State] in connection with response activities conducted 
pursuant to CERCLA at this site. 

XVI. OTHER CLAIMS 

Nothing in this Consent Order shall constitute or be 
construed as a release from any claim, cause of action or 
demand in law or equity against any person, firm, partnership, 
or corporation not a signatory to this Consent Order for 
any liability it may have arising out of or relating in 
any way to the generation, storage, treatment, handling, 
transportation, release, or disposal of any hazardous 
substances, hazardous wastes, pollutants, or contaminants 
found at, taken to, or taken from the Site. 

This Consent Order does not constitute any decision on 
preauthorization of funds under Section lll(a)(2) of CERCLA. 

XVII. OTHER APPLICABLE LAWS 

All actions required to be taken pursuant to this Consent 
Order shall be undertaken in accordance with the requirements 
of all applicable local, state, and federal laws and regulations 
unless an exemption from such requirements is specifically 
provided in this Consent Order. 

XVIII. INDEMNIFICATION OF THE UNITED STATES GOVERNMENT 

The Respondent agrees to indemnify and save and hold the 
United States Government, its agencies, departments, agents, 
and employees, harmless from any and all claims or causes of 
action arising from or on account of acts or omissions of 
the Respondent, its officers, employees, receivers, trustees, 
agents, or assigns, in carrying out the activities pursuant 
to this Consent Order. EPA is not a party in any contract 
involving the Respondent at the Site. 
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XIX. PUBLIC COMMENT 

Upon submittal to EPA of an approved Feasibility Study 
Final Report, EPA shall make both the Remedial Investigation 
Final Report and the Feasibility Study Final Report available 
to the public for review and comment for, at a minimum, a 
twenty-one (21) day period, pursuant to EPA's Community 
Relations Policy. Following the public review and comment 
period, EPA shall notify the Respondent which remedial action 
alternative is approved for the site. 

XX. EFFECTIVE DATE AND SUBSEQUENT MODIFICATION 

In consideration of the communications between the 
Respondent amd EPA prior to the issuance of chis Consent 
Order concerning its terms, the Respondent agrees that there 
is no need for a settlement conference prior to the effective 
date of this Consent Order. Therefore, the effective date 
of this Consent Order shall be the date on which it is signed 
by EPA. 

This Consent Order may be amended by mutual agreement of 
EPA and the Respondent. Such amendments shall be in writing 
and shall have as the effective date, that date on which 
such amendments are signed by EPA. 

Any reports, plans, specifications, schedules, and 
attachments required by this Consent Order are, upon 
approval by EPA, incorporated into this Consent Order. Any 
non-compliance with such EPA approved reports, plans, 
specifications, schedules, and attachments shall be considered 
a failure to achieve the requirements of this Consent Order 
and will subject the Respondent to the provisions included 
in the "Delay in Performance/ Stipulated Penalties" Section 
(Section XIII) of this Consent Order. 

No informal advice, guidance, suggestions, or comments 
by EPA regarding reports, plans, specifications, schedules, 
and any other writing submitted by the Respondent will be 
construed as relieving the Respondent of its obligation to 
obtain such formal approval as may be required by this Consent 
Order. 
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XX!. PARTIES BOUND 

This Consent Order shall apply to and be binding upon 
the Respondent and EPA, their agents, successors, and assigns 
and upon all persons, contractors, and consultants acting 
under or for either the Respondent or EPA or both. 

No change in ownership or corporate or partnership 
status relating to the Site will in any way alter the status 
of the Respondent or in any way alter the Respondent's 
responsibility under this Consent Order. The Respondent 
will remain the Respondent under this Consent Order and will 
be responsible for carrying out all activities required of 
the Respondent under this Consent Order. 

The Respondent shall provide a copy of this Consent Order 
to all contractors, sub-contractors, laboratories, and 
consultants retained to conduct any portion of the work 
performed pursuant to this Consent Order within [unit of 
time; e.g., 14 calendar days] of the [effective date of this 
Consent Order or date of such retention]. 

XXII. NOTICE TO THE STATE 

EPA has notified the State of [State]· pursuant to the 
requirements of Section 106(a) of CERCLA. 

XXIII. COVENANT NOT TO SUE 

[This Section depends on the provisions of Sections VI, 
XIV, and xv. If those Sections are limited, this provision 
must be more restricted. See the Appendix for suggested 
language.] 

XXIV. TERMINATION AND SATISFACTION 

The provisions of this Consent Order shall be deemed 
satisfied upon the Respondent's receipt of written notice 
from EPA that the Respondent has demonstrated, to the 
satisfaction of EPA, that all of the terms of this Consent 
Order, including any additional tasks which EPA has 
determined to be necessary, have been completed. 
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IT IS SO AGREED AND ORDERED: 

BY: 
[The Respondent] Title Date 

BY: 
U.S. Environmetal Protection Agency Date 

Ef feet ive Oa te: 
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Appendix * 

Additional Language for FINDINGS OF FACT Section: 

The Respondent does not admit to any of the factual or 
legal determinations made by EPA and reserves the rights and 
defenses which the Respondent may have regarding liability 
or responsibility in any subsequent proceedinqs reqardinq 
the Site, other than proceedings to enforce this Consent Order. 

Additional Language for DELAY IN PERFORMANCE Section: 

If any event occurs which causes delay in the achievement 
of the requirements of this Consent Order, the Respondent shall 
have the burden of proving that the delay was caused by 
circumstances beyond the reasonable control of the Respondent 
which could not have been overcome by due diligence. The 
Respondent shall promptly notify EPA's Project Coordinator 
orally and shall, within (unit of time; e.g., seven (7) 
calendar days] of oral notification to EPA, notify EPA in 
writing of the anticipated length and cause of the delay, 
the measures taken and/or to be taken to prevent or minimize 
the delay, and the timetable by which the Respondent intends 
to implement these measures. If the parties can agree that 
the delay or anticipated delay has been or will be caused by 
circumstances beyond the reasonable control of the Resoondent, 
the time for performance hereunder shall be extended for a 
period equal to the delay resulting from such circumstances. 
The Respondent shall adopt all reasonable measures to avoid 
or minimize delay. Failure of the Respondent to comply with 
the notice requirements of this paraqraph shall render this 
paragraph void and constitute a waiver of the Respondent's 
right to request a waiver of the requirements of this Consent 
Order. Increased costs of performance of the terms of this 
Consent Order or changed economic circumstances shall not be 
considered circumstances beyond the control of the Respondent. 

In the event that EPA and the Respondent cannot aqree that 
any delay in the achievement of the reauirernents of this Consent 
Order, including the failure to submit any report or document, 
has been or will be caused by circumstances beyond the reasonable 
control of the Respondent, the dispute shall be resolved in 
accordance with the provisions of the "nispute Resolution" 
Section (Section XII) of this Consent Order. 

Language for COVENANT NOT TO SUE Section: 

Upon termination of this Consent Order pursuant to 
Section XXII of this Consent Order, and reimbursement to EPA 
as provided in Section XV, EPA covenants not to sue the 
Respondent for costs incurred by EPA associated with the 
conduct and completion of the Remedial Investigation and 
Feasibility Study except as otherwise reserved herein. 

* Note: these provisions are commonly requested by potentially 
responsible parties and should not be included in the EPA 
first draft. 

560 



Outline of Attachment 1 * 

I. REMEDIAL INVESTIGATION 

Purpose: Determine the nature and extent of the problem and 
gather data necessary to support the feasibility study 

A. Description of Site and Current Situation 
B. Plans and Management 
C. Site Investigation 

1) Waste Characterization 
2) Hydrogeologic Investigation 
3) Soil and Sediment Investigation 
4) Surface Water Investigation 
5) Air Investigation 

D. Site Investigation Analysis 
E. Laboratory and Pilot Scale Studies 
F. Reports 
G. Additional Requirements 

1) Reporting Requirements 
2) Community Relations Support 
3) Schedule For Activities 

a) Remedial Investigation Activity 
b) Meetings 
c) Briefings 

4) Schedule For Deliverables [Include number of copies] 
a) Remedial Investigation Plan 
b) Sampling Plan 
c) Health and Safety Plan 
d) Community Relations Plan 
e) Permitting Requirements and Procedures 
f) Chain of Custody Procedures 
g) Quality Assurance/Quality Control Procedures 
h) Regular [unit of time; e.g., monthly] Progress 

Reports 
i) Draft Report 
j) Final Report 

II. FEASIBILITY STUDY 

Purpose: Develop and evaluate remedial alternatives 

A. Description of Current Situation and Proposed Response 

* Note that this is an outline of a model statement of work 
for an RI/FS which is part of the EPA Remedial 
Investigation and Feasibility Study guidance documents. 
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B. List and Screen Potential Remedial Technologies 
c. Develop Limited Number of Remedial Alternatives 

1) Establish Remedial Response Objective 
2) Identify Alternatives 

D. Screen Alternatives based on environmental protection, 
environmental effects and cost 

E. Evaluate Remaining Alternativ~s 
1) Detailed Development · 
2) Environmental, Public Health, Institutional, and 

Cost Analysis 
F. Preliminary Report 
G. Final Report 
H. Additional Requirements 

1) Schedule for Activities 
a) Feasibility Study Activity 
b) Meetings 
c) Briefings 

2) Schedule for Deliverables 
a) Feasibility Study Plan 
b) List and Screen Potential Remedial Technologies 

and Identify Remedial Alternatives 
c) Screen and Evaluate Alternatives 
d) Preliminary Report 
e) Final Report 
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MEMORANDUM 

SGBJECT: 

FROM: 

TO: 

PURPOSE 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, O.C. Z0460 

---- 2 7 . t"Cj ·- - • 

Preparation of Decision Documents for Approving 
und-Financed and Potentially Responsible Party 
_.,.,m~e~iad,/".~tions~nder CERCLA 

K~Mc~ 
ting Assistant Administrator 

Regional Administrator 
Regions I-X 

This memorandum and the attached information have been 
prepared to assist Regional Off ices in the preparation of the 
decision documents required for the approval of Fund-financed 
and potentially responsible party (PRP) remedial actions. A 
Record of Decision (ROD) will be required for all remedial actions 
financed with monies from the Trust Fund (with the exception of 
some initial remedial measures (IRMs) as described below). The 
ROD will document the Agency's decisionmaking process and demon
strate that the requirements of CERCLA and the NCP have been met. 
This procedure will provide the basis for future cost recovery 
actions that may be undertaken. 

A ROD will be used for sites where PRPs exist and negotia
tions may occur to determine if the PRPs will implement the 
approved remedy. For_enforcement lead sites, a Negotiati~n 
Decision Document (NDD) will generally be prepared instead of 
a ROD. In addition, wnen the Regional Administrator determines 
that greater flexibility is required to negotiate with PRPs at 
Fund-lead sites, an alternative to the ROD process should·be 
followed. In those cases, an NOD will be prepared to approve 
the range of negotiation flexi~ility. Following completion of 
negotiations, an Enforcement Decision Document (EDD) will be 
prepared to approve remedial actions to be implemented by PRPs. 

REGIONAL DELEGATION 

This guidance has been developed in anticipation of additional 
delegation of remedy approval authority to Regional Administrators. 
The guidance applies to IRMs that were delegated in FY 84 and to 
those remedial actions expected to be delegated in FY 85. 
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I • I NTRODU CTI ON 

RCRA's administrative enforcement authority is an 
important component of the Agency's overall hazardous waste 
enforcement program. The effectiveness of EPA's enforcement 
program will be demonstrated as respondents implement site 
remedies in compliance with administrative orders, the Agency 
pursues enforcement actions vigorously against respondents 
who fail to comply with such orders, and the Agency defends 
aggressively judicial challenges to orders. 

Section 7003 of the Resource Conservation and Recovery 
Act (RCRA) provides EPA with a broad and powerful enforcement 
tool that may be used to abate imminent hazards that are caused 
by the handling, storage, treatment, transportation or disposal 
of solid waste or hazardous waste. Under §7003, the Adminis
trator may seek injunctive relief in the appropriate United 
States District Court or, after notice to the affected State, 
take appropriate action "including, but not limited to, issuing 
such orders as may be necessary to protect public.health or the 
environment." 

The 57003 administrative order authority provides strong 
incentives for respondents to expeditiously undertake response 
actions deemed necessary by EPA to ensure protection to public 
health o~ the environment. Therefore, the Regions are urged to 
consider the use of unilateral RCRA §7003 orders in appropriate 
cas~s wherever it is necessary to compel response action. It 
is essential that the RCRA enforcement program combines both 
administrative and judicial enforcement authorities to ensure 
protection of health and the environment from the improper 
handling of hazardous waste. 

The following guidance has been prepared to assist the 
Regional offices in developing and issuing administrative 
orders pursuant to §7003. It supersedes the earlier Agency 
guidance issued on September 11, 1981, by Douglas MacMillan, 
Acting Director, Off ice of Waste Programs Enforcement, entitled 
"Issuance of Administrative Orders Under §7003 of the Resource 
Conservation and Recovery Act." 

Since 57003 is similar in scope to 5106 of the 
Comprehensive Environmental Response, Compensation, and 
Liability Act, the reader should consult the gui·~ance 
issued on September 8, 1983, entitled "Guidance . 1morandum on 
Use or Issuance of Administrative Orders Under S. 06(a) of 
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CERCLA." A fuller treatment of the following areas, common to 
both 7003 and 106, is found in the (1983) 106 Guidance: 
Necessity for Determination Based on Evidence; Necessity for 
Actual or Threatened Release; Necessity that Release or Threat 
of Release be from a facility (applicable in the case of joint 
7003 & 106 orders); and Necessity for Existence of Imminent 
and Substantial Endangerment. Where joint orders under §§7003 
and 106 are issued, the Regions should adhere to the require
ments set out in both guidance memoranda. ·· The reader should 
al·so consult the CERCLA §106 guidance. "Issuance of Administra
tive Orders for Immediate Removal Actions" (Lee Thomas, OSWER, 
February 21, 1984). 

It should be noted that the reauthorization of RCRA by 
Congress may affect some aspects oi §7003, regarding the 
participation of the public in the settlement of administrative 
orders and liability for past activities. If RCRA is amenaed, 
supplemental guidance will be provided as appropriate. 

II. SCOPE OF RCRA §7003 */ 

In order to issue a §7003 order, the Administrator must 
possess evidence "that the handling, storage, treatment, trans
portation or disposal of any solid waste or hazardous waste 
may present an imminent and substantial endangerment to health 
or the environment" (42 U.S.C. §6973). Additionally, 57003 
requires that the Administrator provide notice to the affected 
State prior to issuance of the order. Each of these require
ments is discussed in further detail below. 

A. Evidence 

Because the recipient of a §7003 order may seek 
adroinistrative or judicial review of the order, the Region 
must have all the evidence necessary to demonstrate that the 

*I Note: the terms "hazardous waste" and "solid waste" 
in RCRA §7003 refer to the statutory definitions, 
§§1004(5) and 1004(27), of RCRA and not to the regulatory 

provisions promulgated pursuant to §3001 and codified at 40 CFR 
Part 261. These regulatory provisions are meant for application 
only in the Subtitle C regulatory program. As long as a waste 
meets the §1004 definition of solid or hazardous waste, it need 
not be listed in Part 261 or· satisfy one of the characteristics 
spec"ified in Part 261. 
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statutory criteria have been satisfied at the time the order 
is issuea. The evidence must establish that the respondent 
has handled, treated, stored, transported or disposed of a 
solid or hazardous waste, and that such activity has resulted 
in a condition that may present an imminent and substantia! 
endangerment to health or the environment. Necessary evidence 
may be documentary, testimonial, or physical and may be 
obtained from a variety of sources including inspections, 
investigations, or requests for production of documents or 
other data pursuant to RCRA 5§3007, 3013 or CERCLA 5104. The 
evidence must be sufficiently probative and reliable to 
enable a reasonable person to conclude that issuance of an 
order is appropriate. For example, an unsubstantiated citizen's 
complaint would normally not be sufficient to justify issuance 
of an order. If that complaint were supported by corroborating 
evidence, however, such as laboratory analyses, the complaint 
and corroboration could normally be considered a sutf icient 
basis for issuance of the order. 

B. What Constitutes Handling, Storage, ~reatment, 
Transportation or Disposal. 

It is undisputed that §7003 may be utilized to enjoin 
present conduct. Thus, persons who are presently handling, 
storing, treating, transporting or disposing of solid or 
hazardous wastes are potential recipients of a §7003 order. 
Whether §7003 may be used to abate present imminent hazards 
caused by past disposal practices is an issue that has been 
litig~ted repeatedly. The Agency has consistently maintained 
that §7003 applies to such past disposal. Although there has 
been some disagreement by courts considering this question, 
the prevailing view as expressed i~ U.S. v. Waste Industries, 
et al., No. 83-1320 (4th Cir., May 8, 1984) clearly supports 
the Agency's position. Thus, Regional Offices should consider 
the issuance of §7003 orders at presently inactive facilities, 
provided such issuance is consistent with this guidance. 

C. Necessity for Existence of Imminent and Substantial 
Endangerment. 

Evidence possessed to support the issuance of a RCRA 
§7003 order must show that the "handling, storage, treatment•, 
transportation or disposal of any solid or hazardous waste ma~ 
present an imminent and substantial endangerment to health or 
the environment." The words "may present" indicate that 
Congress established a standard of proof that does not require 
a certainty. The evidence need not demonstrate that an immi-
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nent and substantial endangerment to public health or the 
environment definitely exists. Instead, an order may be issued 
if there is sound reason to believe that such an endangerment 
may exist. 

Evidence of actual harm is not required. As the Court 
stated in Ethyl Corp. v. EPA, construing an endangerment 
provision in the Clean Air Act: 

The meaning of "endanger" is not disputed. 
Case law and dictionary definition agree that 
endanger means something less than actual harm. 
When one is endangered, harm is threatened; no 
actual injury need ever occur. 541 F.2d 1 at 
13, footnotes omitted, original emphasis, D.C. 
Cir., cert. denied 426 U.S. 941 (1976). 

It should also be noted that while the risk of harm must 
be imminent in order for the Agency to act under §7003, the 
harm itself need not be. (See the legislative history to the 
"imminent and substantial endangerment" provision of §1431 of 
the Safe Drinking Water Act, H. Rpt. 93-1185 at 3536.) For 
example, EPA could act if there exists a likelihood that 
contaminants might be introduced into a water supply which 
could cause damage after a period of latency. One must judge 
the risk or likelihood of the harm by examining the factual 
circumstances, including, but not limited to: 1) nature and 
amou~t of the hazardous substance; 2) the potential for 
expos·Jre of humans or the enviro:;.ment to the substance; and 
3) the known or suspected effect of the substance on humans 
or that part of the environment subject to exposure to the 
substance. 

Legal analyses of the concept of imminent and substantial 
endangerment can also be found in Reserve Mining Co. v. EPA, 
546 F.2d 492 (8th Cir. 1975); U.S. v. Vertac Chemical Co.,~ 
al., 489 F.Supp. 870 (E.D. Ark~80); U.S. v. Solvents 
Re'Covery Service, 496 F.Supp. 1127 (D. Conn. 1980); U.S. v. 
Midwest Solvent Recovery, 484 F.Supp. 138 (N.D. Ind. 1980); 
U.S. v. Diamond Shamrock Corp., 17 E.R. 1329, (N.D. Ohio 
l98l); U.S. v. Price, 688 F.2d 204 (Jrd Cir. 1982); and, U.S •. 
v. Reilly Tar and Chemical Corp., 546 F.Supp. 1100 (D. Minn. 
1982). 

The nature of the endangerment and the basis for the 
finding of an imminent and substantial endangerment must be set 
forth in the order. If sampling and analysis data are being 
relied upon, a summary of such data should ordinarily be set 
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forth in the order. At any rate, all evidence supporting the 
finding of any imminent and substantial endangerment in the 
order must be compiled into a single, concise document consti
tuting the endangerment assessment. [An Endangerment Assessment 
Guidance is presently being prepared by the Off ice of Solid 
Waste and Emergency Response.] 

D. Persons to Whom an Order May be Issued. 

Section 7003 provides that an order may be issued to "any 
person" who contributed to conduct or lack of conduct that may 
present an imminent hazard. The term encompasses, if applicable, 
the present owners and operators of a site, including an inactive 
site. Similarly, the term includes persons whose ongoing 
conduct may result in the risk of an imminent hazard. Whether 
previous owners of a site or past non-negligent off-site 
generators are also covered by §7003 is an issue that has 
received much judicial attention. 

Although the case law is unsettled, two courts have upheld 
EPA's position that previous owners of a site may be held 
liable under 57003. U.S. v. Price, 688 F.2d 204; U.S. v. 
Reilly Tar and Chemical Co., 546 F. Supp. 1100. Thus, if 
otherwise appropriate, Regions should consider issuing §7003 
orders to previous owners of a site, even an inactive one, in 
cases where the previous owner's conduct may have caused or 
contributed to conditions at the site which may present an 
immir.ent hazard and substantial endangerment. 

To date, the courts have been unwilling to include past, 
non-negligent, off-site generators within the scope of §7003. 
See, U.S. v. Wade, 546 F. Supp. 785 (E.D. Pa., 1982); U.S. v. 
N'EPACCO, 579 F. Supp. 823 (W.D. Mo., 1984) [U.S. filed cross
appeal June 29, 1984; decision pending]. It is recommended, 
therefore, that the Regional Offices utilize CERCLA §106 to 
order such generators to perform necessary-cleanup work. While 
an early decision was unfavorable, the majority and all recent 
decisions have held that 5106 does apply: U.S. v. Wade, 546 F. 
Supp. 785 [held 5106 is not applicable to past, non-negligent 

fenerators]; U.S. v. Price, 577 F. Supp. 1103 (D. N.J., 198}) 
held §106 does apply to past, non-negligent generators]; U.S. 

v. NEPACCO, 579 F. Supp. 823 [held §106 does apply to past, 
non-negligent generators]; U.S. v. Conservation Chemical ComEany, 
No. 82-0983-CV-W-5, Order (W.D. Mo., Feb. 3, 1984) [held §10 
does apply to past, non-negligent generators]; and U.S. v. 
A&F Materials, et al., No. 83-3123 (S.D. Ill., Jan. 20, 1984) 
[held §106 does apply to past, non-negligent generators]. The 
Agency's position is that §106 does apply to past, non-negligent, 
off-site generators. 
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E. Notice to Affected States 

Finally, before an Order may be issued, the "affected 
state" must be given notice of the Agency's intention to issue 
the Order. 

The Agency is not held to a statutory period of time for 
notice. Normally, written notification to the state should 
precede federal action by at least one week. Circumstances 
may arise, however, where a more rapid response at a site is 
necessary. In such cases, issuance of an order may follow an 
abbreviated notice period or even a telephone call made by EPA 
to the director of the agency responsible for environmental 
protection in the affected state. Written confirmation must 
follow such telephone notice. In some cases, the draft order 
may be subject to a State's Freedom of Information Act prior to 
issuance of the order by EPA. If this situation arises, the 
Agency may delay notice to the affected state(s) until (no 
later than) one week before issuance of the final order. • 
It is unlikely that a state FOIA request would. result in early 
disclosure of the draft order during that short period of 
time. 

As indicated above, the notification should be directed to 
the director of the state agency having jurisdiction over 
hazardous waste matters. A suggested form for a notification 
letter is attached to this memorandum as the Appendix. This 
forn also provides the format for oral notice. 

An "affected state" is a state in which the conduct or 
condition which may present an imninent and substantial 
endangerment is occurring or is located, and in which the 
response activity required by the proposed order will be taken. 
In some cases, this may involve more than one state, such as 
where a facility is located near the border of a state and the 
hazardous wastes have migrated from the facility into another 
state(s). In those cases, all of the states in which the 
hazardous wastes are found and in which response activity may 
be performed pursuant to the order should be notified. (Note: 
Consult the following guidance for more information on the 
State/Federal relationship: "Implementing the State/Federal' 
Relationship in Enfor·cement: State/Federal Enforcement 
Agreements", OECM, June 6, 1984:) 

III. SELECTING ENFORCEMENT OPTION 

Although 57003 administrative orders are a potent 
enforcement tool, there will be instances when it will be more 
appropriate for the Agency to use o ~her enforcement options, 
including a RCRA 57003 judicial action, a CERCLA §106 adminis-
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trative or judicial action, or a Superfund financed cleanup of 
a hazardous waste site. The Regions should examine each of 
these options and sel~ct the option which will result in the 
most efficient use of limited enforcement resources and 
Superfund monies.while still quickly abating the threat. 
(See also, the memorandum on "Issuance of Administrative Orders 
for Immediate Removal Action", suyra, for additional guidance 
on selecting enforcement options. 

A. Administrative Order or Civil Referral 

Initially, the Agency must determine whether it i·s more 
appropriate to use administrative or judicial enforcement 
action; each has definite advantages and drawbacks. An admin
istrative order has the benefit of being a relatively speedy 
method of enforcement. The Agency can issue an order that 
establishes a timetable for compliance, unilaterally or on 
consent, in a short period of time. A judicial action, on the 
other hand, is usually a more time-consuming process. The 
referral of a case to the Department of Justice and filing of 
a complaint may delay the initiation of remedial activities. 
Even though a judicial action can be time-consuming, any 
resulting judicial order or consent decree can be more quickly 
enforced in the event of noncompliance since the Court already 
has jurisdiction of the matter, and an additional referral 
to DOJ generally is not needed. 

Because AO's can be issued quickly, the general rule is 
that an administrative order, whether issued unilaterally or 
on consent, is appropriate absent some indication that the 
respondent wi 11 not comply with its terms. Where noncompliance 
is anticipated, Regions should prepare a civil referral. 
Should immediate remedial action be necessary, EPA should 
consider requesting a preliminary injunction or temporary 
restraining order. 

B. Use of RCRA or CERCLA 

Once a decision has been made to proceed administratively, 
the Region must then decide whether an order under RCRA §7003 
or CERCLA 5106 is more appropriate.· Upon examination, both 
statutory provisions appear quite similar. When faced with 
the need to abate an imminent hazard, the Agency can often use 
a joint order if the RCRA "hazardous waste" is also a CERCLA 
"hazardous substance." [Consult the CERCLA 5106 (1983) guidance 
for a discussion of the issuance of joint orders.] 
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There are three situations where a joint order is.not 
available, more specifically, where a RCRA §7003 order can be 
used but a CERCLA §106 order cannot. 

The first situation w:>uld result when the imminent hazard 
is caused by a RCRA "solid waste" but not a "hazardous waste." 
RCRA §7003 orders can be used to abate imminent hazards pre
sented by "solid wastes" (RCRA 51004(27)) as well as "hazardous 
wastes" (RCRA 51004(5)). By contrast, CERCLA §106 orders are 
limited to abating imminent hazards presented by "hazardous 
substances" (CERCLA S 101( 14), CERCLA S 101( 14) ( c) defines 
"hazardous substances" as including "hazardous wastes" under 
RCRA 53001, but not RCRA "solid wastes" under 51004(27). 
Therefore, when an imminent hazard is caused by a RCRA "so lid 
waste" 1 which is not a RCRA "hazardous wastes" (or CERCLA 
hazardous substance) RCRA §7003 orders can be issued, whereas 
CERCLA §106 orders cannot. 

The second situation w:>uld result when a waste meets the 
definition of "hazardous wastes" under §1004(5) of RCRA but does 
not qualify as a "hazardous waste" under 40 CFR Part 261. The 
term "hazardous waste" in §7003 refers to the broad statutory 
definition (§1004 (5)) of RCRA and not to the more narrow 
regulatory provisions promulgated pursuant to §3001 and codi
fied at 40 CFR Part 261. These regulatory provisions are 
meant to be applied only in the Subtitle C regulatory program. 
Because the CERCLA definition of "hazardous substances" ( S 101 
( 14) J includes "hazardous wastes" under RCRA §3001 but not 
under RCRA §1004(5), a CERCLA §106 order could not be 
used in the above situation. 

The third situation w:>uld result when the waste involved 
is excluded from regulation under CERCLA because it is a petro
leum product. (See, CERCLA §101(14) for the definition of 
"hazardous substances"]. Gasoline is not a listed "hazardous 
waste" or commercial chemical product under RCRA regulations 
(40 CFR 261 Subpart D). Residues of a spill or a release of 
gasoline are not automatically listed as hazardous. Even so, 
gasoline leaking from underground storage tanks can be control
led under RCRA as a "solid waste". As stated earlier, 57003 
can be used to address wastes that satisfy the statutory defin
ition of "hazardous waste" under RCRA §1004(5) even if they 
are not listed or do not exhibit• a RCRA hazardous waste charac
teristic under 40 CFR Subpart C. Orders have been issued 
under RCRA §7003 to owners of underground storage tanks that 
were leaking gasoline or other petroleum products. 
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C. Deciding to Use a 57003 Order 

This section discusses factors to consider when deciding 
whether or not to use a 57003 order. These factors include: 

- financial status of the respondents 
- number of potential respondents . 
- specificity of the necessary response action 

As a general proposition, a 57003 order should be issued 
only in those situations in which compliance with the terms of 
the order is feasible, i.e., where the respondents are in a 
position to perform the ordered response actions within speci
fied time periods. This does not mean that EPA must make a 
pre-issuance determination that respondents will comply with 
an order, but rather that compliance is practicable. If the 
Agency anticipates non-compliance ~ith an order it is 
considering issuing, the use of the order mechanism may serve 
only to delay initiation of an injunctive action under §7003 
or, if appropriate, a Fund-Financed response. In addition, 
it is an inefficient use of resources. 

1) Respondent's Financial Status 

Before an administrative order requiring remedial ~rk 
is issued, the Agency should assess, to the extent possible, 
whether the responsible party· has sufficient financial resources 
to comply with the order. This assessment is only a factor to 
be considered in the decision to issue an order when the neces
sary information is available. Financial information may be 
available from several sources: 

0 

0 

Agency files may contain financial information 
collected as part of the identification of 
parties responsible for the hazards posed 
by sites on the National Priorities List. 

The Securities and Exchange Commission (SEC) 
requires publicly traded companies to submit 
detailed financial statements. This information 
is publicly available. (Consult NEIC's manual 
entitled "Identifying Responsible Parties" for 
additional information on obtaining SEC 
files.) 
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Responsible parties may submit financial 
information to the Agency during discussions 
or negotiations held prior to the issuance of 
an Order. 

The Agency collects financial data as part of 
the RCRA permitting process. 

In addition, NEIC can provide further financial information 
on respondents who are publicly held companies or companies 
previously the subject of EPA action(s). 

2) Number of Respondents Subject to the Order 

The Agency's position that 57003 provides for joint and 
several liability has been challenged by U.S. v. Stringfellow, 
No. 83-2501 - MML (C.D. Cal., April 5, 1984). That decision 
held that neither RCRA" 57003 nor CERCLA 5106 provides for joint 
and several liability. In the case of a multiple party adminis
trative order, the Stringfellow Court stated that " ••• such 
1'i1Culd have to state with specificity the steps to be taken and 
the party to take them. If steps were ordered taken jointly, 
the Court \roDuld have to prescribe the participation of each 
defendant". (Slip. op. at 12.) 

At r.resent, the Agency has not changed its position on 
§7003 and joint and several liability. Even so, the Stringfellow 
dec~sion may affect future 57003 orders issued to multiple 
respcndents without an allocation of individual responsibilities. 

Some factors to consider before issuing a RCRA §7003 order 
to multiple parties are as follows: 

i) Coo rd ina tion of Response Action 

An order issued to multiple respondents who are 
jointly and severally liable generally 'fill not allocate 
individual clean up responsibilities. * Instead, the order 
will require the same response action to be conducted by each 
responsible party. Multiple parties must organize and coordi
nate their response to ensure compliance with the order's 
requirements. Thus, ·compliance with orders may depend upon 
group agreement on each member'~ share of the response cost. 
In a large group of responsible parties, it may be difficult 
for the group to develop a consensus on individual liability 
and perform response activities as quickly as necessary to 

*I However, the Agency may issue an order to a respondent 
~ requiring a response to a discrete, separable aspect of the 

hazard at a site, notwithstanding the existence of other 
responsibile parties or other less divisible problem areas. 
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abate imminent hazard conditions at a site. Accordingly 
is~uing Orders to all responsible parties may not be app~o
pr1ate where there are a large number of parties who are 
unlikely to ~gree on a con7erted response. Instead, the Agency 
will pursue Judicial remedies or consider issuing Orders to a 
selected subset of responsible parties. 

Even in situations where Orders are issued to a large 
number of parties, Agency policy, which should be reflected in 
t~e· terms of the. Order,. is that each Respon~ent is individually 
liable· for compliance with the Order's requirements. · 

ii) Supervision 

After an order is issued, the Agency conducts 
compliance monitoring at the site to ensure that responsible 
parties comply with the terms of the order. Although no 
specific number of responsible parties can be considered ideal, 
it is clear that the Agency's oversight responsibility is most 
effective when there are a limited number of responsible parties 
or a single contractor (hired by the responsible parties) doing 
the w:>rk at the site. 

3) Specific! ty of the Necessary Response Action 

In order to minimize the potential for confusion 
between Respondents and the Agency concerning the required 
response action, orders should be used in situations where the 
nature of the required response action is relatively precise. 
Orders are particularly useful to require that respondents 
cease any ongoing activity that is causing the imminent hazard. 
When remedial w:>rk is required, an order may best be used to 
mandate discrete tasks such as the erecting of fences to secure 
the site ar.d the removal of drummed wastes. Orders can be 
inappropriate in cases where the abatement will be very complex, 
cost more than several million dollars, or take more than a few 
years to complete. These are offered as factors to consider 
and not criteria to be rigidly fo llo-wed. 

A RCRA 57003 order, or succession of orders, may be used 
to require response action throughout the entire cleanup prO'
cess. It is entirely appropriate to use §7003 to order 
immediate sampling or testing programs as part of a broader 
set of proposed response activities. For example, where it 
is important to respond immediately to an imminent hazard, a 
17003 order may be used to d~termine the full extent of site 
contamination and to require immediate security and clean up 
action in response to hazards that have already been established. 
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Monitoring, sampling, analysis and reporting can, of course, 
also be required through use of a RCRA 53013 order. A 53013 
order may be issued absent a finding of ·an imminent hazard 
although it does require a finding that the presence of, or. 
release from a site of, hazardous waste "may present a substan
tial hazard to hunan health or the environment." RCRA S3013(a) 
(1)&(2). [See, Issuance of Administrative Orders Under Section 
3013 of RC~issued September 1984.] 

IV. ELEMENTS OF AN ORDER 

All 57 003 orders should contain the following elements: 

0 a statement of the statutory basis for the order. 

0 a statement of the agency's authority to issue 
the order and the liability that may be incurred 
if the respondent fails to comply. 

0 a specific determination supported by findings 
or reference to a separate endangerment assessment 
that states that the Agency has determined that an 
imminent and substantial endangerment may exist. 
Such an explicit finding is necessary even if the 
Respondent is willing to consent to the issuance 
of the order. Should EPA need to seek judicial 
enforcement of the order, even one issued on 
consent, it should be able to demonstrate that it 
acted within its statutory authority in issuing the 
order. 

0 the company is a facility es defined under CERCLA 
§101(9). (Note: required only when the A.O. is also 
based on CERCLA §106). 

0 a finding that the substances are solid or 
hazardous wastes. 

0 statements as to the liability of the 
respondents, i.e., that the responsible party 
is or has been engaged in the activities 
described in §7003. 

0 a compliance schedule that clearly sets forth 
the tasks to be performed, the time frames for 
performance, and quality and performance stan
dards for tasks. Such specificity enhances the 
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operator's ability to comply and the Agency's 
ability to enforce the order judicially should 
the respondent violate its terms. A specific 
order provides the court with Agency articulated 
standards by which to judge the respondent's 
noncompliance. 

0 EPA authority to be on site during work, obtain 
split samples and other information generated, 
and stop work if an emergency arises. 

0 sampling and analytical procedures. 
0 health and safety procedures. 
0 notice to affected States. A statement should 

be included, where possible, that notice to the 
affected state(s) has been given. 

0 an opportunity to confer if the order is 
unilateral. Agency policy is to offer 
recipients of §7003 orders an opportunity to 
confer with the Agency concerning the appro
priateness of its terms and its applicability 
to the recipient. (Note: The administrative record 
containing EPA's evidence should be available for the 
recipient to examine.) The conference will help EPA 
ensure that it has based its order on complete 
and accurate information and ensure that both 
sides have a common understanding of the work 
to be performed. Another benefit to such a 
conference is that it may reveal the unwilling-
ness of the respondents to take necessary action. 
In this case, EPA can be better prepared to 
take necessary remedial action itself or seek 
judicial remedies. (See also, Conference Procedures, 
infra p. 14). 

0 an effective date of the order. Each order 
should specify the date on which it becomes 
effective. Because a §7003 order by definition 
addresses an imminent hazard, it should ordinarily 
become effective within 10-14 days of receipt by 
the respondent. In emergency situations the 
effective date may be shortened to as little as 
48 hours. Any situation that requires an 
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affirmative response in less than 48 hours should 
be addressed under 5104 of CERCLA as a fund
financed emergency removal. [S~: Issuance of 
Administrative Orders for Immediate Removal Actions, 
supra, p. 2 (discussion of the timing of A.O.'s).] 

0 indemnification of EPA. The order should exempt the 
Agency from liability for damages, even if the damages 
occurred pursuant to an EPA enforced order. 

0 a public comment period for consent orders. 

0 a civil penalties section for unilateral orders 
and a stipulated penalties section for consent 
orders. 

0 EPA authority to take additional enforcement 
action if the respondent does not comply with 
the terms of this order. 

V. CONFERENCE PROCEDURES 

The conference will normally be held at the appropriate 
EPA Regi~nal office and will be presided over.by the Regional 
Administrator's designee. However, other arrangements may be 
agreed to for the sake of convenience to the parties. At any 
time after the issuance of the order and particularly at the 
conference, EPA should be prepared to provide the Respondent 
with information sufficient to explain the basis for the 
Order and to promote constructive discussions. (NOTE: The 
administrative record containing EPA's evidence must be avail
able for the recipient to examine.) The Respondent will have 
the opportunity to ask questions and present its views through 
legal counsel or technical advisors. The schedule and agenda 
for the conference will be left to the discretion of the EPA 
official leading the conference, as long as the Respondent 
receives a reasonable opportunity to address relevant issues. 

Following the conference, a written summary of the 
proceeding must be prepared and signed by the Agency official 
who presided over the conference. The written statement should 
contain: 

0 A statement of the date(s) and attendees of any 
conference(s) held; and 

0 A description of the major inquiries made and 
views offered by the Respondent contesting the 
terms of the order. 
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The presiding official must prepare a statement which 
addresses the significant arguments raised by the respondent 
recommends how the order should be modified, if at all ' 
and contains the reasons for the changes or revisions: 

VI. MODIFICATIONS, REVOCATION, OR STAY OF THE ORDER 

Based on a review of the file (on which the order was 
based) any probative information or argument made by the 
respondent (following receipt of the order) or by recommen- · 
dation of the presiding official, the issuing official may 
modify or revoke the order. Any modification to the order 
must be communicated to the respondent as part of a copy of a 
written statement containing the elements listed in Section v 
above. The original should be kept in the Agency files along 
with the evidence supporting the order, copies of written 
documents offered in rebuttal by the respondent during the 
conference, and a copy of the request for a conference. 

The issuing official may also stay the effective date of 
the order if the conference process could not be completed 
within the specified time period. 

VII. NEGOTIATION OF ADMINISTRATIVE ORDERS 

Although EPA recognizes that recipients of unilateral 
17003 orders should be given an opportunity to confer, the 
Agency will not engage in lengthy ~egotiations with recipients 
after an order is issued. Limited negotiations, before or 
after issuance of an order, are useful in that they give EPA 
an opportunity to assess the likelihood that the respondents 
will perform the tasks set forth in the order. If negotiations 
look unp:~omising'EPA must decide whether to issue an order 
unilaterally, refer.a §7003 civil action or initiate a Fund
Financed response (if this option exists). EPA should not 
compromise its authority to secure necessary action simply to 
obtain an order on consent. 

Should negotiations result in an agreement, the resulting 
order must contain all of the re~uirements set forth above; 
these requirements are necessary to ensure that the order is 
enforceable should the respondent decide not to comply. The 
same requirements apply even if the respondent has voluntarily 
begun cleanup efforts. In general, the negotiated order 
.should set out s.pecifically what each respondent must do to 
comply. 
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VIII. DELEGATIONS OF AUTHORITY 

At the present time, the authority to issue RCRA §7003 
administrative orders is delegated to the Assistant Adminis
trator for Solid Waste and Emergency Response and the Regional 
Administrators. The Regional Administrator must consult with 
the Assistant Administrator for Enforcement and Compliance 
Monitoring or the designee and must obtain the advance 
concurrence of the Assistant Administrator for Solid Waste 
and Emergency Response or delegatee. The Assistant Adminis
trator for the Office of Solid Waste and Emergency Response's 
authority to issue §7003 orders and to give advance concurrence 
has been redelegated to the Director, Office of Waste Programs 
Enforcement. 

The RCRA Delegations of Authority are being revised and 
should be issued in the near future. The draft §7003 delegations 
which are found in Chapter 8, Section 22 of the draft delegations 
manual are divided into three parts: determination of imminent 
and substantial endangerment; abatement through a unilateral 
order; and, abatement through an order on consent. 

According to the draft delegations, the Regional 
Administrator (RA) must consult with the Office of Regional 
Counsel before issuance of either a RCRA S7003 unilateral 
order or order on consent. Regarding Headquarters, the RA 
must consult with the Office of Solid Waste and Emergency 
Response (OSWER) prior to issuing RCRA §7003 orders to deter
mine an imminent and substantial endangerment and to abate 
such an endangerment through a unilateral order. The RA is 
not required to consult with the Offices of Enforcement and 
Compliance Monitoring (OECM) or the Office of General Counsel 
(OGC) to issue the above. For orders on consent under §7003, 
the RA must obtain advance concurrence of OSWER or a waiver of 
such concurrence by advance memorandum, before issuance of 
such an order. The RA does not have to consult with or pro cure 
concurrence from OECM or OGC prior to issuance of §7003 Orders 
on consent. Consultation with OECM and OGC is recommended in 
relatively new areas such as the use of a RCRA §7003 order _for 
underground gas tanks and where there are other novel legal 
issues involved. 
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Appendix 

STATE NOTIFICATION LETTER 

CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 

Mr. R. Jones 
State Agency 
Division of Environmental Control 

Dear Mr. Jones: 

Enclosed for :your information is a oopy of an order 
[stamped "DRAFI'" and "CONFIDENTIAL"] that the Agency intends 
to issue on or after [date] , to the XYZ Company, pur
suant to Section 7003 of the Resource Conservation and Recovery 
Act (42 U.S.C. 56973). The order requires certain activities 
to be taken at the company's site located at [location] • 
Please refer to the enclosed copy of the proposed order for 
the specific actions required of the company and the time 
within which such actions must be taken. If you have any 
comments or questions concerning the order, please contact 
[EPA official] at [office] • 

Enclosure 

Sincerely yours, 

Assistant Administrator for 
So lid Waste and Emergency Response 

[or] 

Regional Adminis.trator 

[or their designees] 

cc: Honorable J. Smith, Governo~ 
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Additional Information CERCLA Policy Compendium 

****************** 

Related Documents That May Be Of Interest: 

PROCEDURES MANUALS 

2/82 Procedures for Identifying Responsible Parties: Uncontrolled Hazardous 
Waste Sites-Superfund 

U.S. Environmental Protection Agency Library 
National Enforcement Investigations Center/OECM 
Building 53, Box 25227 
Denver Federal Center 
Denver CO 80225 
303/236-5170 

8/84 RCRA/CERCLA Case Management Handbook 

Govemment Institutes, Inc. 
966 Hungerford Drive, #24 
Rockville, Maryland 20850 
301/251-9250 

TECHNICAL GUIDANCE 

The following documents may be obtained at no charge from: 

ORD Publications 
Center for Environmental Research Information, USEPA-CERI 
Cincinnati, OH 45268 
513/569-7562 

4/85 Modeling Remedial Actions at Uncontrolled Hazardous Waste Sites, 
(EPA/540/2-85/001}, Office of Solid Waste and Emergency Response 

6/85 Guidance on Remedial Investigations Under CERCLA, EPA/540/G-85/002, 
Office of Solid Waste and Emergency Response 

6/85 Guidance on Feasibility Studies Under CERCLA, EPA/540/0-85/003, 
Office of Solid Waste and Emergency Response 
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