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o UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
M;‘ WASHINGTON, D.C. 20460
%4 sactt
PIG-82-3
gE OFFICE OF
MAY ' 7 SOLIO WASTE AND EMERGENCY RESPONSE
MEMORANDUM

SUBJECT: Assignment of a Memorandum to the Program
Implementation Guidance System

FROM: John Skinner, Director ’j(»'(’\'é‘tw

State Programs and Resofrce Recovery Division (WH-563)

TO: Program Implementation Guidance System Addressees

On March 15, 1982, Enforcement Counsel issued the attached
memorandum to Regional Administrators and Regional Counsels. The
Memorandum provided valuable information, guidance, etc. on EPA
enforcement of RCRA-authorized State hazardous waste laws and
regulations. [ think that the guidance contained in this memo-
randum is of such value as to warrant wider distribution and incor-
poration into our system pf Program Implementation Guidance. For
future-reference and ease in filing, 1 have designated this memo-
randum as Program Implementation Guidance number 82-3 .

Attachment
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MEMORANDOM
SUSJECT: EPA Eaforcement o0f RCRA-Auchorized State Zazardous vaste
Laws and Regulations 2
. 7
TROM: William A. Sullivan, Jr.

Enforcement Counsel (23-=329) b/qu-i;' i

TO: Regional Administrators, Regions I &
Regional Counsels, Regions I = X

oy e

In the administration of the hazardous waste Ddrogr-am, a state
with an authorized RCRA program may, Sor various re=asons, be unakble
or unwilling to take enforcement acz=ion that ZIPA may deen critical.

-y - L

Several lecal and administrative guesticns which may be grasented
in such cases include the following:

1. Can EPA take enforcemen: action in stactes which aave
~een granted authorization to administar ané enicrce the RCAA gro-
2m? What about states wizh which IZ2A has Zooperative Arrance-

ncs?

2. Assuriing EPA can taka enforzement aczion, deoes iz
enfaorze :=he state laws and regulations, cr che Taderal 2CRA law and
raculacions?

3. If an enforcement action is necessarv, ia what cours
should EPA file the action?

4. If the enforcement acticn

invelves aédministrative
croceedings, does EPA follow federal cr sctats o

a Trocegdurss?

5. S8ince the taking cf an enfsorcement action bv
in an authorizel’ state might, in socme cases, endaznger cor irx:
ﬂ‘

to insure, to the greatest possible extent, that any federal
enforcement actions taken in a RCRA-authorizad state are done a2
such times and in such a manner as to eliminate or minimicze

2ny paossible impact upon that federal-state relationship?

6. What is the effect, if anv, of szate authori
1 EPA's ability to take action under Sections 7003 ani/=
ACRA?

This memorandum will attempt to suggest some answers =0
ttese Cuestions and procedures which aight be emploved to avoil
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CANMN =2A TAXZ INFORCEMENT ACTION IN A RCRA~ACTRQRILZZIT STATE?
WEAT ABO0CT STATES WITH WEICE Z?A HAS COOPERATIVI ARPANGEMENTS?

A. Authorized states:

When a state is authorized to administer tShe RCRA program in

liey of IZPA, I3X nas made a datarmination tiat the stacez's program
is equivalent (in the case of final authorization), or substantially
eguivalent (in the case of interin authorization), td the 5ederal
program, and tiat the state hazarfous waste program can thereaft

be administered bv the state under stats law, in lieu cI the °edn_al
program. | RC2A, Section 3006(2) and {c)). After authcrizatich,
can EPA :zke enforcement action in such a state, ané LI so, would

it enfgorce state cr federal law and resculations?

- e

D 1y
1]

The ctrovisions of PCRMA Sec=tion 3008(a)(l} and (2:
helpful in answer:ing these cuestions. These drovisions

"Sec=izn 1008(a) Cempliance Crders.~ (1) IZxceps
as provided in oa*agra*h (2), whenever 2n the
sasis of anv information zhe Administrator
e-arnines that anv person is in violaticn o2
anv recuirement of this subtitle, the
Aéniniscrator mav issue an gsrier reqguising
compliance immediately or w-bhln a speciiied
time ;e*iod or the Administrator may cocmmence
a civil action in the bu-:ed States districe
court in the district in which the wiclatian
occurred Ior appropriate relief, including a
ftemporarvy or permanent injunction.”

"(2) In the case ¢ zhe violation of any
reculizsment of this subticle where such viclation
OCcZ! in a State which is autnorizec =0 carrv ou%
2 NAFWrdous waste Drocranm under Section 305~’ tae
»dninistracor sShal. give notice to the Stace in
which such violation has occurred prior to Lssu*ng
an order or commenciang a civil action under :zis
section.” (emphasis supolied)

Subseczion (2) clearlv indicates that even though a state
s an autihorized hazardous waste program, =ZPA recains the righs
faoderal =snforcement, suhject to the giving of notice to the
staze in which the violaticn occurred prior %o taking eanforcement
action.
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mee= the federal! minimum raguicements. AlziZouch
tae Administcrator is required to give notice

of wviolations of this tizle to the stateas

with authorx:ed hazardous waste srcgrams, the
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in those cases where the states

or fIzsm withdrawing apzreval of
nazardous waste dlan and implementing the
faderal hazardous waste Trogram Sursuant
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We can also look to tlhe
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ec=igon 3008 was

oroposition that while Congress

intended that the states have primary authoritv ©o administer the

the program subject to national guidelines drovidéed cv the
and by the Z23 rﬂgula'zons. 2PA retained the author:i
-4

the Durvoses and goals of the Act, including the tc

Act

caxe

tv to achieve
-
[

LI . -

>/ The House Bill (2.R. 1l44S6) was amenced subsequen:
suomission ¢f this repors, which chanced the raferences of
III to Subtitle C of the final Act.

2/see Report of Senate Committee cn Public Works, MNo.
2. 17, dated June 25, 1976, which states with relzarence to
now Seczion 3008:

"In any regqulatorv grocram involving Federal
and State participaction, the allocation or
division of enforcement rasponsibtilizies is
cx::;cu-b. The Commitzee drew on zhe sixilar
crovisions of the Clean Air Act of 1970 apné t=he
Faderal Water Pollution Ccntrol Act o 1972.

30
.l.
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-
m

94-9838,

what

is



STIZ IZA OTUTCTECI ETARTI LAV ALT REICZULATICVE CE
TIZI3AL AW AND PRIJULATIONS I AN OAUTEZRIZEZD 3TATZ:

Zaving conclucded tnat IP4 czn enforce hacarious waste laws
ané regulacions in & state with an IPA-approved crogram, tle Zues-
=ion =aen becomes: does EPA enforce RCRA and Zederal raculations,
cr zhe state's gtatute and reculatisns? £ the latter, can ZZ2A
ensorce a Sortion of the state Trocram that goes devoné the scobe
ef caoverage of the pasic Zederal drogram, or state laws and reguia-

tions which were adoptec aZser EZA approval
2n the other hand, may E2A enforce a dor:io
gram that is not included in the stac2 Prag

. ]
- oy v
—aa -hi

oZ the state pragran?
n o the Zecerzl sSro-

—an?

Thesa issues mav initially seem more academic than real! since,

i
2

2 order to gain interim authorization to acdminister the RCRA
ragram, a state must have 2 3rogram which is "substantially

ecuivalant” to the Taderal program (see RCRA, Section 3006(c!),

and a program which is "equivalent" ta the
order to gain £inal authorization (Section
many authorized statss will have preovisions
not identical, Lo :the Zfederal! regulations.
undouccedly be diZferences Iin the faderal a
regulaczions, particularly during interim au
states will have Ddrograms wnich are, ar
roader in scope oI coverage than :in e
is verv likaly that these issues

3
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As Ziscussed in
3\ authorizes Z23 ts tarxe enforcemens

afrar notice o the state, in the ca
»-

eguirement of this subtizle."” When

2C
e
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NHwmo
b Inql ty
[

.
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afar=

- m e &

£ the requirements of Subtitle C r ed

3008(2a)(2), whicah E2A is mandatad ta enforce.

gf the staze's procram and accectance of th

"such state is authorized to carrTy out such

the faderal program undar this subtitle in
Sec<ion 3008(2) and (ec)). In other wards,

-

waste crogram ia e2fect in that state Iis tih
the state laws gnd regulations are those which must be anlorcesd
by IZPA should Zederal enforcement action be necessary.

course, does not limit EPA's right to take

ral

of this memorandum,

zarious waste management program under Section 3006, the
2rogram hecomes the RCRA program ia that statze, and is a za

federal 2rogram

3500&(h)). As a razsuls,
which are similar, 3£
Ioweyar, thera will

nd state laws and
thorization, arng nmanv
£, mMore stringent <r
program.
encauntared

Section
ac=ien in an
se 0of "a viol

ZPA ayuticrizes

in Section

Uvon develcoment
at program by EZA,
drogram in lieu oI
such state...."

(2C
the only haza=zd

=0

e szate program, and

Thls ’ Of
action under Seczions

7002 or 3013 of RCAA (see Section 6 of =his memorandum).

This result is undoubtedly in keeping
congress.
*lv to handlers of hazardous waste

W the ingent of

-
b e

I£ the federal hazardous waste regulaticns were to
in aut

horized stazes, thess

ssons would be continously subjected to a cual set oI laws and

--2culaticons, a situation which dresentlv exists in thaose s
wiich have not vet raceived interim authori
reculation is presumably what Congress inte

- b

zation. Such dual
nded to 2hase out

.
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"“The language suggests that Concress did not
intend the environmental effor:t to be subjecs
to a massive federal bureaucracy; rather, the
states were vested with srinarv responsibilisy
for water cualizv, triggering tie Iederal
snforcement mechanism only where the sgtate
defaulted.... The overall structure is designed
0 give =he sctates the first opportunity o
insure its droper implementation. Ia the
event that a state fails to act, federal
intervention is a certainty".

States With Which Z2A Zas Cooperative Arrancements:

W

¢ M Mo

s which have enterad intoc Cooperative
~

3.aq

sy

B3N
7

s -
::hef

o
e

v

deral-state relationship is diZfferent Zrom
rim ar £inal authorization. A Cooperative Arrangement
ce to assist states whose hazardous waste programs ars
sufficienzlv developed to qualify for authorization, and
Drovide financial assistance to those states. (See guidance
memorandéum on Cooperative Arrangements dated August 3, 1980).

There is no auchorizazion by Z2A of =he state to adainister the
nazardous was:te Drogram in lisu of the federal srogram. In Zace,

the mcdel Cooprerative Arrancement specifically provides that:

*ZPA ratains full and ultimate resoonsibility
for the administration and eniorcement of the
Tederal hazardous waste management Drogram in

the state.”

ight 8nd obligation of E2A t2 z2ka eniorcement ac:ticn

Mg w

- ad - --’

state with-which the Agency has a Cooperative Arrangement is,
efore, the game as in a state which has neither interim or
1l authorization.

Alzhough notice to such states of impending enforcement

action is not recuired by RCRA, for purposes of maintaining hazmo-
s ZPA~state relationships, appropriate consultations should
ecde ZPA action, and written notice should be given by EPA to

niou
orec
',I

ffa

aporopriate agency and the governor of the aflected state.



. _a._ o mzmmaz wmzn . 2fzzzed tnma grovizists oI ofesiics ]

t=a_-. a= z2~3_°%% =2n =2 Zrzwn 1T a2 srowozlstE osiowns
Zl22n Wazar AzZ: and <2 zasas fec:fad comder i1z s celnizroe oin
szia:gn.  3ee Unized Szazss w. Cerz:i_l, Inc., [2.Q., Zel.) Luiv
io. 80~115, S1Tp Og. fepziary Lz, :sé.; zce_l C:ii v, Train,
sugr2;: Uniszed States v. I.T.T. Ravenierx, Iac., od/ T.2c 9%a0 (9=
Cir., 13307. The proc.em oecomes mace ComSiax, however, wWinen
she Zallowing guestions are considered:

{A) If anp auchorized state Jrogram includes regulacions

scatuzory previsions which ar2 greater in scope of caverace

P

orT
-han =he Zederal procram, can IPA also enforce zhose addizional
state reguirements?

(3) If whe federal reculations contain provisions whi
are not included in the stats prcg*an (2.9., sv raason oI Tromu l-
gaticn Sv IPA subsequent td authorization of the state Trogran TV
EPA), can ZOPA enforce the Zederal regulations which are nct 2
vart of the state program? and,

(C) IZ che shate makes modiZicacions in i:s przgram -
af-er aushcorizazion, does EPA enforce the stata Trogran as originalil
actproved, or the state progbam as modified aftar azoroval v IZPA?

These Questions Wi l; be of particular significance during
ihzeriam auchorizazion, an the states are recuirad only =2 have
gragramws which are 'suhstantially equivalent”™ to cthe Zederal zroq
ané while IPA a2nd the states continue te "Iine-ctune” thelr frograms.

S If an aucherized state Program includesg regulations

or statutory crovisions which are creates in sccpe o

coverage ¢r more stringent than the federazl program,

can ZPA also enforce those additional state reculrements?

@ N

<
]

Individual states will, in add:essinq industrial, agriculeu
geographic, hvdrolegical and other factars which exist wizialia &i
Borders, undcubzedlv develop DPorzions cf their hazardous wasze
orograms which are greater in scope of coverage tnan Ine Zederzal
orscran. -xamp es of such addi=icnal covarage could include :he
listing of wastes which are nct included in the federal universa
of nazardous wgste; the permitting of generators or transgorters;
recordkeeping or ravorting requirements not inc’uded in the Zeder
regulations:; and requzrements for vhysical examination oI emplove
and their families. State requirements which are greater in scop
of coverage than the federal rﬂgulat;ons are cenerally =hose Zor
which no counterpart can be Sound in the federal racuirements.

State program recuirements that are greater in scspe 2% |
-Ayverage than the federal ,rcc-an are ﬂot a aa:t 0f the faederall

orovedé program (40 CFR §§123.1(k) and 123.121l(g)). Since ztheat
-ortion oi the staZze Ddrogram does act have a counterdart in tnhe
keicle C,

federal rrogram, it does not become a reguirement of Su

(1]



cma s~ 3= ~m =< = _a= TTL .3 anz=i:tlad o 2nisTT2 ZIrzlanT ot
§=§-51§'E§E? a‘-; .;:i z. Tharsizras, IZFX mav 1:5 2=Zzr22 sz
:;:,.:‘:::‘:"‘ ot 3 $=22a IToTYEIn JTLIn L3 ozacar -2 szzze =f Zzvaracza
=n2n =ne faderal ;:Eg:é:.

I- snouls ze made clear, hgowever, that Iner2 Ls 2 ZLsTinctich
herween Dor=-icns of a state Srogram which are Zroader In scoPfe cf
caverage, and those which are "more stringent" than the faderal
Program. zion 3009 of RCRA and 40 CFR §§123.1(X) and 123.121(g)

anv

srovide .hab n:ch ag shall pronh:bit a2 state f-om imposing v
requiremenss which are mores strincent than those imposed bV the

federal raculations.

Wnile svate provisions which a 2 broader ia scoate ¢i coverace
cenerallv &z not nave a coun:er:a in tne Zederal srogram, the
Subject macier 0f the nore st naen state Provisions is usdally
covered in similar Provisions of the faderal program. ZIxanmgles oi
more stringent state provisions would include: a requirsment that
not only a Zence te erectad and maintained around a Fac:l;:v. bug
that iz be 2 Z2nce of specific heignt and of specific material

a.g., a ten-fcot, chain=link Zence); a requirement that containers
for storace of waste be of a specific material and/or color-csaded;
a lesser amount oI wasce ﬂxempted fxcm regulation under =ihe small
guantity generator exemption (40 CTR §251.3); and 2 requirement
chat final cover of a land disposal facility be of a :ar°zcu‘a:

material or thickaess.
Provisions in state programs which are more striagent tlan

eir federal counterparts are, nevertheless, a part of the approved
late procram, and are enforceahle by EPA. Congress agparently

~utended that resul: when, in Seczion 3009, it authorized states te

develcd mo:e stringent orograms, and, at the same time, authorized

I?A to enforce those programs under Section 3008(a)(2). In addizicn,
1iva

more s:tringent state provisions in an approved program are, uwalik
those which have no counterpart in the Zederal program, a pars cf
the reguirements of Subtitle C, which 22A is reguired o enlorce.
3. I% che. state modifies its 2rogram after auzhorizazion,
can IPA eniforce the state sSrogram as modilied, or the
State Program as apbroved before the mocdiflcation?
This issuepassumes that, afzer either interim cr final
acthorization of a s:ate arogram. the state makes mocifications
in that program. Such modifications cculd make the program
meore stringent, less stringent or enlarge or restrict the scope
of the program. In such event, nust EZPA enforce the Ddrogram as
modified, or the program in existence at the time of authorization?

With regard to modifications mace by the states in ¢
2" 2 final au-hor‘za*ian, 40 CTR §123,13 sets fors: soec
A — -
S £or such revisions bv the states ané approval ther =
e Srocram revision after final authorization must be submitc
r apcroval, public notice given, ané a public hearing hel
is sufficient public interest. The revision to the sta:z

0'(! t

[ 4

Drograms



- l2-zrass orowiisd Lo Secmisn 1315 Iz tee wwTes
=% zotngsrizazion: inzari; 2usacTiLzazion,, s 2 gsranted szon 2
Sagw.ng oV tne stazes oI "suzsctanzial eq;lva-enc;“ %izn tha
fadera’l zrogram; and I:rnal autaorization, umon & shHowiag oy the
stazte o "equivalenc=“ wizn the Zederal pragranm. Obv:cus’y, in
=he journey £rom substantial equivalence to ecuivalance, some

cnanges must be made, and were undoubtedly contemplated by
Congress. Yat, Congress alsc autiorized ZZA to enlorce tne
hazardous—waste Drogram Jduring tihlis interia period, including
=he programs in effect in those states to which interim aushori-
zazion hacé been g*an-ed i= theraiore appears that Concress
intancded that -Ph enforce such laws and *egu’a:*ons as war ;n
affect ac th ime of violation in a state with iaterim au-hc i~

zation, notwit hssand ng whether EZA nad formallv approved each
ané averv one of those laws or resculations.

2. To conclude that SPA could not =2nforce state laws
ané requlations adopted after granting of interinm authorization,
Sut was, instead, restricted %90 enforcement of only those which
were in existence at time of approval of the state program by
I2A, would sotencziallv subiect the regqulated community to the
dilemma of sSeing recuired to comply with Iwe sets c¢I 1’ws Qv
regulazicns on the same subject: those whicn were a parc of
the.-CPA=2pproved state procram 2t the time of granting o:

atarix au:nor*za:zon- and those which the state promulgatad
granting o interin authorization. Such dual regula-
ats the whole purpose of state authorization.2

‘hgp -y o
- . - -ad e
-e

=ion ce

We therefare conclude that changes made by a s-a“
nazardcous waste programs after granting of interia autioriz
and belore grancting ©f final authorization, may be en-: ced
A :ega--;ess 0% whether the chanses have been Zormally a2
Sy £P2A., Ia so doing, we recognize that there are seve ral £
argumen=s which can be made on the other side of the issue..
Vocwx.hs:and*ng these, wWe believe the weight of the argument

tiles in Zavor of the conclusion which we reached narein.

_ 8/muis reasoning would not apply with ecual force to
modifications made in a state progranm during £inal authorization
because the States presumaply will be making many fewer modiZications
of their crograms after final authorization.
[
1/7or example, if a state, after receipt of interim authcriza-
N, makes changes ina its program which are less stringent, is E23A
aguired o enforce the portions of the state program which arce
...ess s:trincent? The answer must be "ves", and iI the state naxgas
many such changes in its program, Z2A's only Zesort may de
avoXe the State's au-hor‘za.lon.
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Zowevay, %ae Zaderal ragulations ralating T2 Phase I autaori-
zazion conctained 1n 40 CF2 §123.121 tarough 123.137 do noz contaLln
ara!l to §123.13 with raspect 2o how modi=-

specific srovisions comp
2icazicns mav be macde by
ayshcrizaticn, 2r how apprav

e in its program after incerim

0f aay such modificacions could be
mace oV Z23a, siort ol Phase or £inal authorizazion. This is a
signiZicant omission, Since is apparent that nany, i not all,
states will oe making modificat:ions in thelr srograms Tetween :ne
approval for interim authorization ané the filing of their appli-
cations for- final authorizatiom.#

In the absence of raguirsmenzs in RCPA or EZPA's rsgulations
for suomission of program modifications by a state withX 1nterix
adthorizat=ion ta ZP2A for approval, it is presently our opinion
that EPA may eniorce such modifications made by a2 stata with
interin authorization, notwithstanding that ZPA zay not nave

pproved those aodificazions.?

[

3/discussions with representatives of the Ofiice of General
Counsel ancd cae Jf£iice of Solid Waste iadicats that 40 CTR §123.13
Ls undar review, and mav be amended to elininate the reguirement
“hat IFA approve -modifications made alter final authorization of
state programs deigre the nodifications may pe eilactive. The
consecuences con enforcemexnt of such an amendment 9 §123.13 are
addressed in the Zollowing cdiscussion. ‘

4/There ars, however, stages during interim autherization ia
which state program changes may be approved by £2A. For examzle,
when the states, having received Phase I authorizatizsn, apply to
ZPA Zor Phase II interim authorization, they amust demonstrate tha:z
thelr prograxas have been modified, if necessarv, since Phase I
authcrizatiza so as to contain the elements necessary =2 mee: i
recuirenenss O0f one or morsz of the components 9 >Phase II. Likawise,
changes in the .staze praogram during interim authorization ars sut-
miceted to E2A for approval as part of the process £ar Zinal authori-
zation. There is also a provision in the model Memorandum o Agree-~
ment between EPA and the state which regquires the state to infomm
Z2A of any program changes which would affect the state's ability
to iaplement the authorized program. Nevertheless, thera is no
Tequirement, as in 40 CFR §123.13, which delays the effective date

Z modificaticns in a state program during interim authorization

=il after TPA approval of such modificaticns.

53/in the event Z?A should eliminate the recuirement of 40 CFR
21.13 (see ZIooctnote 3J), then by nuch the same reasoning contained
nerein, ZPA could also enlorce modifications made in the state zro-

gram alter £inal authorizatioms-notwithstanding whether E2A had
aporoved the modifications,
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The situazion presented by thls question will most llkaly
ocsur when Z2A modilies its *eaulat*ons ar acdopts new regulact:icn
such as the addition of a waste t3 the universe of federallv-

reculated waste, after the approval of a state program. This issue
is significant because, wi:a approximatelvy one-hall of tne sca:zes
havine received interim authorization, it is iaportant to Xnow

-2

whetner chances made :in the federal program subseguen: td a st
navine been granted authorization can be eniorced in that stac

Inder the procndur° estakblished by Section 200§ and 40 CZ2
Parv 173, a state, in crder %0 gain interim or Zinal authorization,
must submit to EZ2A its program consisting of, among other thincs.,
the state laws and regulations which comsctitute iLts rcrogram
These are compared to the analogous provisions of the Iederal
procram to determine whether the state drogram meets the necessary
stancdards for interim or £inal authorizaciecn. Approval is granted
for the specific state Trograrm as submitted, which then becomes
the hazardous waste prag:an in effect in :na“ s2ate in lisu oI <he
faderal program.3/ The faderal program, in effect, ceases to
exist in that stakte, excap
af the state program cr the possinility of act=ion under Sections
3003 or 3013.

h

ri‘

Since the state hazardous waste laws and ragulations ars

effective in lieu of tie Zederal program alter authorization, any
changes in the federal program made aftar the granting oI interiz
authorization Lo a2 states o not bhecome a2 part o5 the state 2rogran
unless ané until the state adopits such changes. 9/ iInasmuch as she
state laws and requlations are those whieh E23 is recuired to

8/4s noted earlier, where the state prcgram has a greaters
scape cZ coverage than recuired under the feée*al program, that
:a = ¢£ the state "*ocram is not a part 0% == dera‘*V- ssrovasd

g-az:. 40 C 155123 1{x)(2) and lZl.lZl(g)(Z,. Also as ngsaé 2ar

du::nc interimzauthorization, ZPA eniorces modificaticns in a szaze
srogram, notwithistanding that EPA may not have approved those
modificaticns.,

8/7or a discussion of the adoption of modifications by a szate
in z“s program, and when those modifications become a part ¢f the

Z7A-authorized program, see Subsecticn B8 of this Section, sudra,

for the potential of federal enfo::e"=~-
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2Ss WILLZO l&ve Teaen granctecd

izns 1n tnae Zederal regulations whicn

z n ¢ mocdificacions in the Zederal progranm.

ton 123.13 o2 40 C7R reguires the states, after final authori=-
on, o acdopt amendmenzs which are made to the Federal program

iehin one vear cof the . -romulgation of the federal regqulation,

11ess cShe state must adort or amend a statute, in which case tle

avision of the stats 2rogram must taka place within two vears.

aver, until the stata adopts the fecderal amendments, &the stace
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sqgram does not include them, and EPA cannot enforce them in thac
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We recognize that this could create a situation in which
regulations proamulcated bDv IPA subsequent to authorization of a
substantial number 0% s:tazes would not be eZfective.in those
s=2%esg until such time as the states adopted them, 11/ while being
in afface as par:t of the federal program in those states which

éo not vet have incrsrim authorization, and in those states which
receiva authorization ai<er dromulgation of the regulations and

mave includad a ccunterpart of the regulations as part of thelir
rogram.

3‘

I¥ AN INTORCIMENT ACTION IS NECESSARY,
IN WEAT CJURT SE200LD EZPA FILZ TEE ACTION?

Seczion 30038(a)(l} of RCRA provides that whenever the
Aéministrator determines that any person is in viclation of any

recuirement of Subtitle C, "... the Administrator may commence a

s — S

[ g ep -

1077t Should be noted here that there are components of the
federal program which are not included in Phase I interim authoriza-
tion or in some phases of Phase II authorization to the states.

For example, the granctinc of Phase I interim authorization to the
states cdoes nat include the authority to issue RCPA permits &9
hazardous waste management facilities. Likewise, the granting of
Phase II, Component A authorization (covering permitting of

storage facilities) does not include authority to issue RCRA permi:t
t2 hazardous waste lané disposal facilities, which will be covered
5y Component C of 2hase II. The portion or portions of the federal
orogram not covered by an authorization to the state continues

as a part of =he federal program in effect in that state until it

covered bv a subsecuent authorization. In the meantime, EPA
. entitled to eniorce those portions of the federal program which
=ha gstate has not ve: been authorized to administer.

1/ . s - . , A .
1i/ror a ciscussicn of the adoption of modifications by a s:tats
in its »rograr, see Subsection 3 af this Section, supra.
el ——
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T=.5 §=z-ow2 wests tJirnsdicsticsn Sosulis Lavelwing vLislatlh
cI ine zaza-Zous was3te Program under Suzzizi2 & 1a she ©.3. 2.5 <
Cour=s, and =ne venue of such actizsas in the T.S. judicial disti-<g
in which the violation occurrad. Thersfore, in a sui: brought
bv ZPA o enlforce 2 Dortion of the hatardous waste prograz of a

£ina aucnor:za:ion. he

state which has received interim or f£inal
suiz should be b—oughc ia the appropriate U.S. Districe Cours,
mut the suhstantive law to be arplied to the facts of the case
should Be =he state hazardous waste statukes and regulations
which were applicable =¢o chese Zacts.

The state may, of course, file its enforcement acticns'in the
state cour=s. In this recard, Z?A should be aware of rhetsotential
winich mav exist for a final decision in a state courst aczion %o
act as collateral est toppel to a subsequent action which EPA nayv

ur-nc aca-ns» 2

S ac “h1e same ofZender cover the same violation. 'See U.S.
I™? Ravioner, Inc., €27 F.2d 996 (9ta Cir, 1980), for a discus-

Ve ---
s-on o: scate court judgments acting as collateral estoovel against

=325,

4.

IT £2A IDNFORCIMENT OF STATE LAWS, 2AEGTLATIONS QR
PERMITS INVOLVES ADMIWISTRATIVZ -“OC EDINGS, SE0C0LD
EPA FOLLCW FEZIDERAL QR STATE 2RCCZIDURZS?

Since the bulk of the 2CRA enforcement activityv of E2A will
nvelve administrative proceadings, particularly with the au :ho:::v
o issue administrative orders under Sections 3008, 2013 and 7003,

the cues:zion of whether federal or state adnministrative Ddrocesdures

will be fcllowed in enforcement actions is an Important cne.

—————There—can-he little cuestion that Congress provided IPA wit!
the necessa*y authority to use federal procedures for enforcement
of all applicable hazardous wasze laws, and that it intenced the:
chose przcedures be used in the event of federal enforcement of 2
state's haza-dous was:te laws or regulaticns.=£ Tor example,
Seczian 3003(;;{1) of RCRA authorizes the Admiaistrator, ia tae
event cf viok&tion of any requirement of Subtitle C, to issue
an orcer -eculuﬁng compliance immediatel y or within a specified

tinme. Section 3008(a)(2) makes it clear that such orders may be

issued in states which are authorizeé to carrv out the hazardous

waste ovrogram under aec ion 3006 (atcter notice to tae aztactec
staze); and Section 3008(a)(3) provides for a penaley $or non-
complzanc- as well as the authority of the Administrator—to ravcike

=2/%e interprec RCRA as limiting the use of the adminiscraziv
orde's mentioned herein to Z2PA, ané that they ara not available,
as such, to the states. The states statutes may, of course,
contain authority for state administrative orders.

—— - e - e — e & &=



any S@rmis .35.22 2 Tne rLo.2Inr, wnastner v IP4 2r tna S:aze,
Srovisizns iz T.3..I 282Tlngs on ary orsars L55ues ..rcer -=-3
S2ctizn, 25F z.Tngriiv IsTr tne ACmLInLSTITRLIY OID Ls3le sunzoeras
ars also incloded in Seczios 3308({z). Seczion 3083(c) specriias
T2 score and conzent of the compliance orders which nav bve
issued under tnls Section.

Congress provided a specilic mechanism for federal administrativs
enforcement Sroceadings, to bhe used ian cases of fzderal enforcsmens
of state programs in lisu of any adainissrative procedures contained
ia the laws and reculations of the stats in which the viglation
oczurrad. {urthermore, it would seem inconceivable as a Jractical
mactar that I2M woulid consider using state administrative procedures
gven should it legally be possikle to do so, since that would, {in
most cases, necessitate submitting the violation to the state
acency whose inability or failure ta take enforcement =ion woulad

nave been responsizle for bringing about E2A's involvement in the
a;acter.

3.
IN ZVENT OF Z2A ZNFORCIMENT IN AN ATTREORIIZD STATE,
[22ST

o

WEAT STEPS SHOULD 32 TARKIN TO MINIMIZE ADVZ

IMPACT UP0H SEDERAL-ZTATE RELATIONSAIPS?
There are several circumstances under which Z2A mav be

equired to take enforcement action in a state with an authorized

CRA program, most drimarily because cof the state's lack of

resqQurces to zaka adeguate or timelv action. Whatever the reason,:

I?A should carefully aveid the appearance of being "overbearing”

or disregarding =he s:tates' role as =he drimacv acency for admin-
istration and =snforcement of the hazardous waste program.

In some cases, the state will recuest EZPA to take enlorcement
action. In such cases, few problems are encountered in E2A-state
relacions. Zowever, 2 letter confirming the State's reguess, and
«he notice drovided £or in Section 3008(2)(2) should ne issued
t0 the state befsre the action i{s commenced. On the ozher hand,
wnen the state is 3assive or unwilling =o {nitiate a timelv,

torodriate =nl@rcenment action, Z?A shculd take cars =2 handie
the matter wizhgdiplomacy.

Since it is clear, as outlined above, that Concress intended
the states to have the primary enforcement authority of the RCRA
orocram, if it appears that federal esnforcement intervention may be

reguired, a letter should be written from EPA to the appropriate
state agency administering the program containing the Sollowing:

1. A descrigtion cf the violation, lncluding the nime
address of the viclator; tha dace of violation and location
the facilizv or site at which it occurred; rafersnces o =

.—-visicns of = state program which are being violated; and
iny other pertinent details which will a2id in the identificazion

and the nature of the viclatioW:™ Addisional information, such as

-
-~
-e
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The Administsazor snall Srovide ngsice ::-::e
affe::e: Szaze2 2% anv suzn selic, Tha Aéministrazor
may 2lsg, alzsr ncnice o0 the afifectad S:zacze,

take guner ac:zmwon under this section including,
Jut not limized to, issuing such orders as may

ne necessary to protect public health and zhe

enviranment."” (emphasis supdlied)

The f£irst clause oh the section indicates that it was the invents
Congress to allow EPA to take emergency acticas to protec: human
1sh ancé the enviranment in cases of imminent nazard, withou:z re=-
%2 any gther drovisions of the act. Iz is not withian zhe scorce
this memorandum. to review the purposes -and uses of Section 7003,
is clear that EZA is not bound by anv af the drovisions cZ an

M O UOOW O
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m

t is

thorized sctata's laws gr regulations which may appear to restrict
linis the use of this Section. Again, however, notice aust bde

iven tg the state drior to the commencement of such an action.

It is also clear Srom the express wording of the section thacz
only the Administrator of E£?A, or other Agency personnel to whom ke
fas delecated authority, may take the actions authorized by Secticn
7003, and that thereforz a stazz which nas been authorizasd 9o admin-
ister the hazardous waste program mav not emzlov Section 7003 as a
state enfcrcement mechanism. States are authorizad by EPA o0
aém-n*stﬂ* and enforce the hazardous waste srogram only under Sukt

itle C of RCRA, which does not include Section 7002. Use of
Sec-'cn 7003 is within the exclusive pdrovince of ZPA. This does
not, however, orohibit the states from adoption ané use of their
own farm ¢of imminent hazaréd authority in the stata courss.

The abilizy of E2A to take action under Section 3013 is
likewise unaffectad by authorization ¢of a state 3drogram. B8v such
authorization, EPA does not relingquish the enforcement options
which it possesses, but merelv agrees to hold them in abevance ta
be used in the event_the state fails to take appropriate and timely
enfor cement action.l3/ Before issuing a 3013 ozder to a person in
an augthorized state, however, notice should be ¢l ven to the agprc-
priate acency in the affacted state in the nznner suggesied herel:,
and cefarencesMbhould b2 made =0 the guidance ¢cn "ssua..cc of 3013
orders can.ahiiﬁ.in the Memorandum from Douglas MacMillan, Acting
Director of tie Office of Waste Programs Enforcement %o the Reg:i onal
Znforcement Directors dated September 11, 1981, entitled, “Issuance
of Administrative Orders under Seczion 3013 o0f the Resource Con-

servation and Recovery Act

v
w

13/7The model demo:awdum of Agreement between EZPA and the s

sontained in the RCRA State Interim Guidance Manual, provides:

ing in this Agresement shall be coastrued
estrict in anv g;x_EPA s autiority tos £ul-
its oversight and enforcement -esponsi-
ties under RCRA.'
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~2mes o <4L1°82832S. L32ST3IsSIF TEICCTS, LosTecIiIn sorzs, a-nd
~=n@w» avifanss .= IFL's zcszassicn sacueld se cils2rzed izgon raTuascs
e sn3 szane saculd ne stazz dacife o tak2 a2niogrcement acTio-
2. A St Tatement nac néexr RTRAA and the Memorandum o1
agreement betwWeen I2A and the s~ane. it i5 che primarv ocligation
of the state to :ake necessary and timelv actions =5 eniforce the
provisions of the state hazardous waste laws and vegu’at'cns, and

that EPA beliewves it is aanrcorxa-n ghak the state taka such
action. In scme cases, it would be approsriate to sucgest the
type of action to he taken, such as issuance of a2 compliance
order, other administratcive orders, revocation of 2 sermiz, or
£iling of an iajunctive action.

3. - A gstatement that should the state acency £2:il o
take apnropriate and timely action by a date cer—a~n stated in

the letter, EPA nay thereaZter exercise its right to initiate
enforcement action under Section 3008(a)(2).

The guestion of what is a "timely” action by the state agency
will depend upon a variety of circumstances. If an uncorrected vio-
lation could constizute a threa:t to human health cr the environ-
ment, a relativelv short period of time may be reguirad Zsor elitler
the state or I?A to act. If, throuch Pslenhone conversations or
other communications between E2& and state agency officials, thers
is already an indication befores the letter is mailed =o the sta:e
ehat it will probably not take action regardless of the recuest,
then a relatively short period of time (e.g., 10 davs) for stace
response mayv be allowed before I?A initiates the acticn., In such
case, the letter should also refer to the previcus comm:nx azion
with the state which indicazed the liXlihood of inaction on lts pars.
On the other ntand, if there is an indicazion that the state will or
may act, but nas failed to do so bdecause of scarce resources or for
other clear and uncderstandable reasons, a longer %eriod of time
may be allowed to give the state ample opportunity tc Sclfill izs
role as the primary enforcement authoritv,

At the end of the time period stated in the lattar, i the
state agency has not fnitiated an enforcement actiorn or indicated
its willingness and intent to do so, ZPA may groceed 0 commence
action as :he#ta-o:cing authority wizhout further nctificatien.

6.
EFFECT OF STATE ACUTHEORIZATION ON SECTION 7003 AMND 3013 ACTIONS
Section 7003 of RCRA states, in persinent parz:

"Notwithstandinc anv other vrovision of this Act,
upon receipt of evidence taat the hancdlinc... o2
any solid waste or hazardous waste mayv rresent
an imminent and substantial endangerment o
healsh or the environment, the Aéministrater

may tring suit ... we—-immediately rescira.n any
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