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Introduction

Section 121 (d) of the Comprehensive Environmental Response Compensation
and Liability Act (CERCLA) as amended by the Superfund Amendments and
Reauthorization Act of 1986 (SARA), requires attainment of Federal and State
applicable and relevant and appropriate requirements (ARARs). Subpart E, Section
300.400(g) "Identification of applicable or relevant and appropriate requirements” of
the National Oil and Hazardous Substances Pollution Contingency Plan (NCP) (55 CFR
8666, March 8, 1990) describes the process for attaining ARARs.

The purpose of this compendium is to provide you with a complete and current
source of "Quick Reference Fact Sheets" and Directives on applicable and relevant and
appropriate requirements (ARARs). These fact sheets, prepared by the Environmental
Protection Agency's (EPA) Office of Solid Waste and Emergency Response, provide
overviews of the ARARs for CERCLA cleanup actions.

The Department or Energy and the EPA prepared this compendium of EPA
"Quick Reference Fact Sheets" and Directives on ARARs. This compilation is provided
as general guidance for complying with the Federal requirements on ARARs.1

The Compendium of CERCLA ARARS consists of seven (7) chapters: Chapter I,
"Introduction," lists general fact sheets that provide introductory information on
ARARs; Chapter II, "Air," discusses air emissions from Superfund air strippers;
Chapter II1, "Indian Tribal ARARs," deals with Indian Tribal involvement in the
Superfund program; Chapter IV, "Lead," discusses soil lead cleanup levels at Superfund
sites; Chapter V, "Risk Assessment," discusses the risk associated with Superfund
cleanups; Chapter VI, "RCRA ARARs," contains four sections that discuss a variety of
RCRA ARARs such as general guidance topics, land disposal restrictions, Superfund
LDR guides, and toxicity characteristics; and finally, Chapter VII, "Water” contains a
variety of ARAR fact sheets and directives on Wastewater, Safe Drinking Water Act
and Groundwater.

1 This compendium supersedes the July 1990, "Catalog of CERCLA Applicable or Relevant and
Appropriate Requirements (ARARs) - Fact Sheets," DOE-EGD (CERCLA)-002/0790.
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CERCLA Compliance with Other Laws Manual

GUIDE TO MANUAL

The 1986 Superfund Amendments and Reauthorization Act (SARA) adopts and expands a provision in the 1985
National Contingency Plan (NCP) that remedial actions must at least attain applicable or relevant and appropriate
requirements (ARARs). Section 121(d) of CERCLA, as amended by SARA, requires attainméfit of Federal ARARs
and of State ARARs in State environmental or facility siting laws when the State requirements are promulgated, more
stringent than Federal laws, and identified by the State in a timely manner. Under EPA regulation and policy, removal
actions must comply with ARARs to the extent practicable.

To implement the ARARs provision, EPA has developed guidance, CERCLA Compliance with Other Laws Manual:
Parts [ and [1 (OSWER Directives 9234.1-01 and 9234.1-02, respectively). EPA 1s preparing a series of short fact sheets
that summarize the guidance document (OSWER Directives 9234.2 series). This Fact Sheet provides a guide to the
compliance manual. The compliance manual is based on policies set forth in the proposed December 21, 1988 revisions
to the NCP. The final NCP may adopt policies different from those covered here and should, when promulgated, be
considered the authorntative source.

L. PURPOSE OF MANUAL

The CERCLA Compliance with Other Laws
Manual 15 intended to assist in the identification and
evaluation of ARARSs for removal and remedial actions.
The manual provides guidance to Remedial Project

DEFINTTIONS:

o Applicable requirements are those cleanup

Managers, On-Scene Coordinators, State personnel, and
others responsible for or assisting in response actions
under sections 104, 106, and 122 of CERCLA. The
manual is also 1ntended to assist 1n the selection of on-
site remedial actions that meet the ARARs of the
Resource Conservanion and Recovery Act (RCRA), the
Clean Water Act (CWA), the Safe Drinking Water Act
(SDWA), the Clean Air Act (CAA), the Toxic
Substances Control Act (TSCA), the Federal Insecticide,
Fungicide, and Rodenucide Act (FIFRA), and other
Federal and State environmental laws, as required by
CERCLA section 121. [n general, different ARARs for
a site and 1ts remedial action will be identified at
various points in the remedy selection process.

II.  DEFINITIONS OF ARARS

A requurerment under other environmental laws
may be either "applicable” or "relevant and appropriate,”
but not both. Idenuficanon of ARARs must be done
on a site-specific basis and (nvolves a two-part analysis:
first, a determinaton of whether a given requirement 1s
applicable; then, 1f 1t 1s not applicable, a determination
of whether 1t 15 nevertheless both relevant and
appropriate.

standards, standards of control, and other
substantive  environmental protection
requirements,  criteria, or limitations
promulgated under Federal or State law that
specifically address a hazardous substance,
pollutant, contaminant, remedial action,

location, or other circamstance at a CERCLA
site.

Relevant and uppropriate requirements are
those same standards mentioned above that
while not "applicable” at the CERCLA site,
address problems or situations sufficiently
similar to those cancountered at the site that
their use 15 well suited to the particular site.

On-site acuons are required to comply with ARARs,
but must comply only with the substanuve parts of an
apphcable or relevant and appropriate requirement.
Off-site actions must comply only with legally applicable
requirements, but must comply fully with both
substanuve and administratuve requirements.
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[11. CONTENTS OF MANUAL

Part I describes general procedures for identifying
ARARs and complying with ARARs in RCRA, CWA,
SDWA, and ground-water policies. Part | is organized
as follows:

o Chapter 1, General Procedures for CERCLA
Compliance with Other Statutes - defines the
terms "applicable” and "relevant and appropriate,”
describes general procedures for identifying and
analyzing requirements, identifies waivers from
ARARs, and provides matrices listing types of
potential ARARSs from RCRA, CWA, and SDWA.

e Chapter 2, Guidance for CERCLA Compliance
with RCRA - discusses RCRA hazardous waste
requirements and policies for determining when
RCRA requirements are ARARs for CERCLA
actions, including what actions at a CERCLA site
constitute "disposal,” as defined by RCRA.

¢ Chapter 3, Guidance for Compliance with Clean
Water Act Requirements - provides guidance for
compliance with CWA substanuve requirements
for direct discharges, indirect discharges, and
dredge-and-fill activities.

e Chapter 4, Guidance for Compliance with
Requirements of the Safe Drinking Water Act -
provides guidance for comphance with SDWA
requirements that may be ARARSs, including
dnnking water siandards and the requirements for
underground  injection  control,  sole-source
aquifers, and the wellhead protecuon program.

¢« Chapter 5, Ground Water Protection Policies -
discusses ground-water classificaton, provides
guidance on consistency with policies for ground-
water protection, and includes a hypothetical
scenario for lustraung how ARARs are idenufied
and used.

» Appendix A provides an overview of the major
cenvironmental statutes and regulations covered in
Part 1.

Part IT of the manual describes general procedures for
complhang with ARARs 1in CAA, TSCA, FIFRA, other
resource protection statutes. mining waste statutes, and
State ARARS  Part [ 15 organized as follows

o Chapter I, Introduction and Overview - provides
an ntroduction and overview of Part I of the
ewmidance manual  and includes matrices  of
potential ARARs covered in Part [

¢ Chapter 2, Clean Air Act Requirements and

Related RCRA and State Requirements - provides
guidance for compliance with CAA requirements
(including the National Ambient Air Quality
Standards, the National Emissions Standards for
Hazardous Air Pollutants, and the New Source
Performance Standards) and related RCRA and
State requirements for air emissions.

Chapter 3, Standards for Toxics and Pesticides -
provides guidance for compliance with statutes
(ie, TSCA and FIFRA) that address toxic
substances (particularly PCBs) and pesticides.

Chapter 4, Other Resource Protection Statutes -
provides guidance for compliance with other
resource protection statutes, including the
National Historic Preservation Act, the
Archeological and Historic Preservation Act, the
Endangered Species Act, the Wild and Scenic
Rivers Act, the Fish and Wildlife Coordination
Act, the Coastal Zone Management Act, and the
Wilderness Act.

Chapter 3, Standards, Advisories, and Guidance
for the Management of Radioactive Waste -
discusses potential ARARs and potentially useful
guidance for  cleaning up  radioactively
contaminated sites and buildings. Major acts
discussed 1nclude the Uranium Mill Tailings
Radiation Control Act, the Atomic Energy Act,
the Nuclear Waste Policy Act, CAA, and CWAL

Chapter 6, Potential ARARs For CERCLA
Actions at Mining, Milling, or Smeiting Sites -
provides guidance for compliance with statutes
incorporating standards for mining, milling, or
smelting sites, including the Surface Mining
Control and Reclamation Act and RCRA

Chapter 7, CERCLA Compliance with State
Requirements discusses eligibility requirements for
State programs, specific types of State laws (e g.,
siting  requirements), and  procedures  for
communicating State ARARS

Appendix A provides guidance for comphance with
CAA Part C requirements under the Prevention
of Significant Detenoranion program

Appendix B describes Federal/State relationships
under major Federal environmental statutes,
including whether the statute atlows for State
authornizauon of the program and whether the
State provisions are 1dentical or more stringent
than the Federal requirements
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Quick Reference Fact Sheet

The Superfund Amendments and Reauthorization Act of 1986 (SARA) adopts and expands a provision in the 1985
National Contingency Plan (NCP) that remedial actions must at least attain applicable or relevant and appropriate
requirements (ARARs). Section 121(d) of CERCLA, as amended by SARA, requires attainment of Federal ARARs and
of State ARARs in State environmental or facility siting laws when such requirements are promulgated, are more
stringent than Federal laws, and are identified by the State in a timely manner.

To implement the ARARs provision, EPA has developed guidance, CERCL.A Compliance With Other Laws Manual:
Parts I and Il (OSWER Directives 9234.1-01 and 9234.1-02). EPA is preparing a series of short fact sheets that
summarize these guidance documents. This fact sheet summarizes Chapter 1 of Part 1, which provides an overview of
ARARs. The material covered here is based on policies in the proposed revisions to the NCP. The final NCP may
adopt policies different from those covered here and should, when promulgated, be considered the authoritative source.

I. OVERVIEW OF ARARS

A. Statutory Provisions

CERCLA section 121(d)(2) states that for wastes left
on-site, remedial actions must comply with Federal and
State environmental laws that are legally applicable or are
relevant and appropriate under the circumstances of the
release. This section, in effect, codified and expanded on
the 1985 NCP, which required compliance with Federal
applicable or relevant and appropriatec requirements
(ARARs), a provision adopted to make use of other
programs’ or agencies’ standards.

In addition, CERCLA requires Superfund remedial
actions to comply with State environmental or facility
siting laws provided that the State requirements: (1) are
promulgated; (2) are more stringent than Federal laws;
and (3) arc identified by the State in a timely manner.
CERCLA section 121(d) also mentions two criteria
specifically -- Maximum Contaminant Level Goals
(MCLGs) developed under the Safe Drinking Water Act
(SDWA), and Water Quahity Criteria (WQC) developed
under the Clean Water Act (CWA) -- and requires that
they be attained when they are relevant and appropriate
{compliance with these criteria is discussed in a separate
fact sheet). CERCLA also specifies six circumstances in
which ARARSs can be waived. Thec ARAR waivers are
discussed in Part II of this fact sheet.

B. Compliance with ARARs for Removal Actions

Although CERCLA requires compliance with
ARARs for remedial actions only, the current NCP
requires that removal actions also comply with Federal
ARARs, to the extent practicable. Furthermore, EPA
policy under the proposed NCP requires that removal
actions comply with both State and Federal ARARSs to
the extent practicable. Until this policy is promulgated
by regulation, however, compliance with State ARARs
during removal actions must be justified based upon
protectiveness.

Factors used in determining whether removal
compliancce with ARARS is practicable include: (1) the
urgency of the situation; and (2) the scope of the
removal action to be conducted, which includes
consideration of the statutory limits for removal actions.
An example of a situation wherc compliance with
ARARSs is not practicable for a removal action would be
a sitc where emergency conditions call for a rapid
response, thercby preventing the on-scenc coordinator
from identifying and attaining ARARs. An ARAR that
1s beyond the scope of a removal to remediate top-level
soil contamination due to leaking drums might be one
that applies to lower-level soil remediation. Of course,
such a standard may still be an ARAR for any remedial
action that is subsequently taken at the site.
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C. Definitions of ARARs and TBCs

In the proposcd revisions to the NCP (53 FR 51394),
EPA clarificd the definitions of "applicable” and "relevant
and appropriate”-requirements (sce Highlight 1).

Highlight 1: DEFINITION OF
"APPLICABLE" AND "RELEVANT AND
APPROPRIATE" REQUIREMENTS

Applicable requirements are defined as "cleanup
standards, standards of control, and other
substantive environmental protection requirements,
criteria, or limitations promulgated under Federal or
State law that specifically address a hazardous
substance, pollutant, contaminant, remedial action,
location, or other circumstance at a CERCLA site.”

Relevant and appropriate requirements are defined
as "substantive environmental protection
requirements ... promulgated under Federal or State
law that, while not "applicable”, ... address problems
or situations sufficiently similar to those
encountered at the CERCLA site that their use is
well suited to the particular site."

1. Applicable Requirements

An applicable requirement directly and fully addresses
the situation at the site. In other words, an applicable
requirement is a substantive requirement that a private
party would be subject to if it were undertaking the action
indcpendently from any CERCLA authority. For a
requirement to be applicable, all jurisdictional
prerequisites of the requirement must be met, including:
(1) the party subject to the law; (2) thc substances or
activities that fall under the authority of the law; (3) the
time period during which the law is in effect; and (4) the
types of activities the statute or regulation requires, limits,
or prohibits.

2. Relevant and Appropriate Requirements

While a detcrmination of applicability is primarily a
legal one, a determination of whether a requirement is
relevant and appropriate is site-specific and is based on
best professional judgment, taking into account the
circumstances of the release or threatened release. This
determination should be made in conjunction with
pertinent national policies.

There is more flexibility and discretion in making
relevant  and  appropriate  determinations  than  in
determining the applicability of a requirement.  Only
those requirements that are both relevant and appropriate
are ARARs. A requirement may be relevant, but not
appropriate, because of the site crcumstances.  Such a

requirement would not be an ARAR for the site.
Morcover, it is possible for only a portion of a
requirement to be considered relevant and appropriate,
while other parts may not. However, once a requirement
(or part of a requirement) is found to be relevant and
appropriate, it must bc complied with to the same degree
as if it were applicable.

In determining whether a requirement is both
relevant and appropriate to the circumstances of the
release, the following comparisons should be made:

e The purpose of the requirement and the purpose of
the CERCLA action;

e The medium regulated or affected by the
requirement and the medium contaminated or
affected at the CERCLA site;

e  The substances regulated by the requirement and
the substances found at the CERCLA site;

e The actions or activitiecs regulated by the
requirement and the remedial action contemplated
at the CERCLA site;

. Any variances, waivers, or exemptions of the
requircment and their availability for use given the
circumstances at thc CERCLA site;

o The type of place regulated and the type of place
affected by the CERCLA site or CERCLA action;

o The type and size of the structure or facility
regulated and the type and size of the structure or
facility affected by the release or contemplated by
the CERCLA action; and

e Any consideration of the use or potential use of
affected resources in the requirement and the use
or potential use of the affected resource at the
CERCLA site.

A similarity to any onc factor is not necessarily sufficient
to determine that a requirement is relevant and
appropriate. Nor does a requirement have to be similar
to the site situation with respect to each factor in order
for it to be relevant and appropriate.

3. TBCs

By definition, ARARs arc promulgated, or legally
cnforceablec Federal and State requirements. (Because
CERCLA identifics them as potentially relevant and
appropriate, MCLGs and WQC are considered potential
ARARs, even though they are not otherwise enforceable
standards.) EPA has also developed another category of
requirements, known as "to be considered” (TBCs), that
includes nonpromulgated criteria, advisories, guidance,



and proposed standards issued by Federal or Siate
governments. TBCs are not potential ARARSs because
they are neither promulgated nor enforceable. It may be
necessary to consult TBCs to interpret ARARs, or to
determine preliminary remediation goals when ARARs
do not exist for particular contaminants. However,
identification and compliance with TBCs is not mandatory
in the same way that it is for ARARS.

D. Types of ARARs

EPA has divided ARARs into three categories to
facilitate their identification:

e  Chemical-specific ARARs are usually health- or risk-
based numerical values or methodologies used to
determine acceptable concentrations of chemicals
that may be found in or discharged to the
environment, e.g., MCLs that establish safe levels in
drinking water.

¢  Location-specific ARARs restrict actions or
contaminant concentrations in certain environmentally
sensitive areas. Examples of areas regulated under
various Federal laws include floodplains, wetlands,
and locations where endangered species or historically
significant cultural resources are present.

e  Action-specific ARARs are usually technology- or
activity-based requirements or limitations on actions
or conditions involving specific substances.

Chemical- and location-specific ARARs are identified
early in the process, generally during the site investigation,
while action-specific ARARs are usually identified during
the Feasibility Study (FS) in the detailed analysis of
alternatives.

E. Compliance with ARARs for On-site and Off-site
Actions

The ARARs provision in CERCLA addresses only
on-site actions (see Highlight 2 for definition of on-site).
In addition, section 121(e) exempts on-site actions from
having to obtain Federal, State, and local permits.
Consequently, the requirements under CERCLA for
compliance with other laws differ for on-site and off-site
actions, as follows:

e On-sitc actions must comply with applicable and
relevant and appropriate requirements, but need
comply only with the substantive parts of those
requirements.

e  Off-site actions must comply only with requirements
that are legally applicable, but must comply with
both substantive and administrative parts of those
rcquirements.

(See Ilighlight 3 for definitions of "substantive” and
"administrative™.) Compliance with "relevant and appro-
priate” requirements is not required for off-site actions.

Highlight 2: DEFINITION OF "ON-SITE"

"On-site" is defined in the proposed revisions
to the NCP as the "areal extent of contamination
and all suitable areas in very close proximity 1o the
contamination necessary for implementation of the
response action.” See 53 FR 51477 (December 21,
1988). "Arcal extent of contamination” refers to
both surface area, ground water beneath the site,
and air above the site, Examples of on-site
contamination and treatment units or staging areas
separate from (but in "very close proximity to") the
contamination include:

e A disposal site for treated wastes in a new
landfill outside, but in close proximity to, a
contaminated wetland;

+ A point-source discharge into a river running
through a site. The discharge point would be
considered on-site, even if the discharge effluent
ultimately runs off-site. The action would have
1o meet discharge limitations and monitoring
requirements, but would not require an NPDES
permit; and

¢ A pump-and-treat system located in the
contamination plume several miles downgradient
of the source. The ground-water treatment
system is considered on-site.

Highlight 3: DEFINITIONS OF SUBSTANTIVE
AND ADMINISTRATIVE REQUIREMENTS

¢ Substantive requirements are those
requirements that pertain directly to actions or
conditions in the environment. Examples
include quantitative health or risk-based
standards for certain hazardous substances (e.g.,
MCLs for drinking water), and technology-
based standards (e.g., RCRA minimum
technology requirements for double liners and
leachate collection systems).

¢ Administrative requirements are those
mechanisms that facilitate the implementation
of the substantive requirements of a statute or
regulation (e.g., requirements related to the
approval of or consultation with administrative
bodies, documentation, permit issuances,
reporting, recordkeeping, and enforcement).




F. ARARs Documentation

ARARs considered for each alternative in the
detailed analysis of alternatives should be documented in
detail in the Remedial Investigation/Feasibility Study
(RI/FS). The Proposed Plan and the ROD should
summarize how the components of an alternative will
comply with major ARARSs, and should describe why the
requirement is applicable or relevant and appropriate.
The ROD should document ARARs as follows: (1)
major ARARSs should be discussed in the Description of
Alternatives; (2) ARAR compliance should be summarized
in the Summary of the Comparative Analysis; and (3) all
ARARs selected for the remedy should be listed and
briefly described in the Statutory Determinations section.

When an alternative is chosen that does not attain an
ARAR, the basis for waiving the requirement must be
fully documented and explained. TBCs referred to in the
ROD should be listed and describcd briefly, as well as
the reasons for their use. Generally, there is no need to
document why a requirement is not an ARAR, although
documentation should be provided for both ARARs and
TBCs when the determination has been difficult or
controversial. (See Guidance on Preparing Superfund
Documents, [ROD Guidance] EPA-540/G-89/007, July
1989, and Guidance for Conducting RIFSs Under
CERCLA, EPA 540/G-89/004, October 1988, for further
information.)

G. Policy on Newly Promuigated Requirements
"Freezing” ARARSs at the ROD

If a requirement that would be applicable or
relevant and appropriate to the remedial action is
promulgated after the Record of Decision (ROD) is
signed and the ARARs for the selected remedy have
already been established, the remedy will be evaluated in
light of the new requirement to ensure that the remedy
is still protective.

To the extent that the remedy remains protective in
light of any new information reflected in the requirement,
the original ARARs remain "frozen" at the ROD and
nothing more needs to be done. However, if it is
determined that the new requirement must be met in
order for the remedy to be protective, the remedy must
be modified to attain the requirement through an
Explanation of Significant Differences (ESD) or ROD
amendment. For example, a new requirement for a
chemical at a site may indicate, through new scientific
information on which it was based, that the cleanup level
selected for the chemical corresponds to a cancer risk of
102 rather than 1073, as originally thought. The original
remedy would have to be reevaluated in terms of the new
requirement because it may no longer be protective.

II. FOCUS ON ARAR WAIVERS

CERCLA section 121(d) provides that, under certain
circumstances, an ARAR may be waived. The six
statutory waive:s are provided in Highlight Box 4 and are
discussed more fully below. These waivers may not be
used for ofi-site actions.

Highlight 4: STATUTORY ARAR WAIVERS
The six ARAR waivers provided by CERCLA are:
1. Interim Measures Waiver;

2. Equivalent Standard of Performance Waiver;

3. Greater Risk to Health and the Environment
Waiver;

4. Technical Impracticability Waiver;

5. Inconsistent Application of State Standard
Waiver; and

6. Fund-Balancing Waiver.

The Interim Measure waiver may be used when an
interim measure that does not attain all ARARs is
expected to be followed by a "omplete measure that will
attain all ARARs (see Highlight Box 5 for an example).
The interim measure should not cause additional
migration of contaminants, complicate the site response,
or present an immediate threat to public health or the
environment, and must not interfere with or delay the

Highlight 5: EXAMPLE OF INTERIM
MEASURES WAIVER

At a mining site, interim measures were used to
address drainage of contaminated water from a
mine. The action involved passive treatment of
mine tunnel discharges through construction of an
artificial wetland, which would reduce
contamination from the mine tunnel to the level of
contamination present upstream. Since the
discharge exceeded State ambient water quality
standards for the stream, the standards were waived
until the final remedy was implemented, which
would address in-stream contamination.




final remedy. It should be noted, however, that if a
requirement relates 10 some portion of the long-range
sitc cleanup that 1s outside the scope of the immediate
remedial action, it is not an ARAR for this action and
a waiver is unnecessary.

The Equivalent Standard of Performance waiver may
be used in situations where an ARAR stipulates usc of a
particular design or operating standard, but equivalent or
better remedial results could be achieved using an
alternative design or method of operation. In invoking
this waiver, the alternative should be equal to or greater
than the ARAR in terms of: (1) the degree of protection
afforded; (2) the level of performance achieved; and (3)
the potential to be protective in the future. The time
required to achieve beneficial results using the aiternative
should be considered; however, the duration of the
alternative should be balanced against other beneficial
factors that may ensue from using the alternative. A
technology-based requirement must be evaluated from a
technology performance perspective, not from a risk
perspective.

The Greater Risk to Health and the Environment
waiver is available for situations where compliance with an
ARAR will cause greater risk to human health and the
environment than noncompliance. The more significant
the risks, the longer they are in duration, and the more
irreversible the harm from compliance with an ARAR, the
more appropriate the use of this waiver (see Highlight 6
for an example).

Highlight 6: EXAMPLE OF GREATER RISK
TO HEALTH AND THE ENVIRONMENT WAIVER

A pump-and-treat system may be selected to
remove ground water contamination from landfill
releases. Analysis found that natural flushing
through the landfill, after excavation of the highly
contaminated waste, would facilitate cleanup of the
ground water and remove residual contamination
from the landfill. The waiver for greater risk was
used to waive the applicable RCRA closure
requirement for an impermeable cap, because such a
cap would prevent natural flushing and would
significantly delay and reduce the effectiveness of
the ground water cleanup, and therefore the

remedial action’s effectiveness in reducing risk.
o

£

The Technical Impracticability waiver may be used
when compliance with an ARAR is technically impract-
icable from an engineering perspective. The waiver can
be used if either of two criteria are met: (1) engincering
feasibility, in which current engineering methods necessary
to construct and maintain an alternative that will meet the
ARAR cannot reasonably be implemented; and (2) reli-
ability, in which the potential for the alternative to
continue to be protective into the future is low, cither

because the continued reliability of technical and
institutional controls is doubtful, or because of inordinate
maintenance costs. Use of the waiver may consider cost,
although cost should not be the major factor (scc
Highlight 7 for an example).

Iighlight 7: EXAMPLE OF TECIINICAL
IMPRACTICABILITY WAIVER

Ground water ocated in bedrock fractures and
deep bedrock contained highly contaminated
pockets of liquid waste along the fractures. MCLs
were waived because their attainment was
technically impracticable for several reasons,
including: (1) difficulty in predicting the extent
and location of fractures; (2) the inability to locate
and extract all pockets of liquid waste; (3) excessive
time frames for cleanup; and (4) the irregular
nature of the fractures that made effective
placement of extraction wells difficult.

The Inconsistent Application of State Standard
waiver may be invoked when evidence exists that demon-
strates that a State standard has not been or will not be
consistently applied to other remedial sites within the
State, including both NPL and non-NPL sites. A waiver
may be used, for example, for a State-standard’ that was-
promulgated but never applied, or for a standard that has
been variably applied or enforced. A State standard is
presumed to have been consistently applied unless there
is evidence to the contrary.

The Fund-Balancing waiver may be invoked when
meeting an ARAR would entail such cost in relation to
the added degree of protection or reduction of risk
afforded by that standard that remedial actions at other
sites would be jeopardized. This waiver should be
considered when the cost of attaining an ARAR is 20%
of the annual remedial action budget or $100 million,
whichever is greater (see Highlight 8 for an example).

Highlight 8: EXAMPLE OF FUND-
BALANCING WAIVER

The Funpd-balancing waiver was invoked to
waive comapliance with State water quality standards
because attaining these standards would have
required removal and off-site disposal of more than
4 million cubic yards of contaminated ore, tailings,
and bottom sediments in the streams and reservoir,
at an estimated cost of $1.4 billion. At the time of
ROD signature, the Fund had been nearly depleted,
with remaining monies reserved for ongoing
projects. The waiver allowed sclection of a
protective alternative of partial capping and surface
water diversion, costing $72.2 million.
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Quick Reference Fact Sheet

Section 121(d)(2) of the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA), as
amended by the 1986 Superfund Amendments and Reauthorization Act (SARA), requires that on-site remedial actions must
attain (or waive) Federal and more stringent State applicable or relevant and appropriate requirements (ARARs) of
environmental laws upon completion of the remedial action. The revised National Contingency Plan of 1990 (NCP) requires
compliance with ARARs during remedial actions as well as at completion, and compels attainment of ARARs during
removal actions (o the extent practicable, considering the exigencies of the situation. See the NCP, 40 CFR section
300.415(i) (55 ER 8666, 8843) and section 300.435(b)(2) (55 FR 8666, 8852) (March 8, 1990).

To implement the ARARs provision, EPA has developed guidance, CERCLA Compliance With Other Laws Manual:
Parts | and I (Publications 9234.1-01 and 9234.1-02), and has provided training to Regions and States on the identification
of and compliance with ARARs. These "ARARs Q’s and A’s" are part of a series of Fact Sheets that provide guidance on
a number of questions that arose in developing ARAR policies, in ARARSs training sessions, and in identifying and
complying with ARARS at specific sites. This particular Q’s and A’s Fact Sheet, which updates and replaces a Fact Sheet
first issued in May 1989, addresses the ARARSs general policy; compliance with the Resource Conservation and Recovery
Act (RCRA), the Clean Water Act (CWA), and the Safe Drinking Water Act (SDWA); Post-ROD Information and
Administrative Record requirements; and "contingency” waivers of ARARs.

I. General Policy

QL. What difference does it make whether a requirement For example, if closure requirements under Subtitle
is "applicable” or "relevant and appropriate"? Why C of RCRA are applicable (e.g., at a landfill that
make that distinction? received RCRA hazardous waste after 1980 or where

A.  Itis true that once a requirement is determined to be the Superfund action ~constitutes - disposal —of

relevant and appropriate, it must be complied with as
if it were applicable. However, there are significant
differences between the identification and analysis of
the two types of requirements (see Highlight 1).
"Applicability" is a legal and jurisdictional deter-
mination, while the determination of "relevant and
appropriate" relies on professional judgment, con-
sidering environmental and technical factors at the
site. There is more flexibility in the relevance and
appropriateness determination: a requirement may
be "relevant,” in that it covers situations similar to
that at the site, but may not be "appropriate” to apply
for various reasons and, therefore, not well suited to
the site. In some situations, only portions of a
requirement or regulation may be judged relevant and
appropriate; if a requirement is applicable, however,
all substantive parts must be followed. (See Qverview
of ARARs: Focus on ARAR Waivers, Publication
9234.2-03/FS, December 1989, for further discussion
on compliance with ARARs.)

hazardous waste), the landfill must be closed in
compliance with one of the closure options available
in Subtitle C regulations. These options are closyge
by removal (clean closure), which requires decontam-
ination to health-based levels, or closure with waste
in place (landfill closure), which requires imperme-
able caps and long-term maintenance.

However, if Subtitle C closure requirements are not
applicable, but are determined to be relevant and
appropriate, then a "hybrid closure,” which includes
other types of closure designs, may also be used. The
hybrid closure option arises from a determination
that only certain closure requirements in the two
Subtitie C closure alternatives are relevant and
appropriate. (See proposed NCP, 53 ER at 51446,
and preamble to the NCP, 55 FR at 8743, for further
discussion of RCRA closure requirements and the
concept of hybrid closure.)



Highlight 1: DEFINITIONS OF "APPLICABLE"
AND "RELEVANT AND APPROPRIATE"

"Applicable requirements mean those cleanup
standards, standards of control, and other
substantive environmental protection requirements,
criteria, or limitations promulgated under Federal
environmental or State environmental or facility
siting law that specifically address a hazardous
substance, pollutant, contaminant, remedial action,
location, or other circumstance at a CERCLA site."
[Section 300.5 of the NCP, 55 ER at 8814} In
other words, an applicable requirement is one with
which a private party would have to comply by law
if the same action was being undertaken apart from
CERCLA authority. All jurisdictional prerequisites

be relevant and appropriate to some parts of the site,
even though Subtitle D requirements legally apply.

However, one factor that affects whether a
requirement is relevant and appropriate is whether
another requirement exists that more fully matches
the circumstances at the site. In some cases, this
might be a requirement that was directly intended for,

Q3.

and is applicable to, the particular situation. For
example, Federal Water Quality Criteria generally
will not be relevant and appropriate and, therefore,
not ARAR when there is an applicable State Water
Quality Standard promulgated specifically for the
pollutant and water body, which therefore "more fully
matches" the situation. (See Qverview of ARARs:
Focus on ARAR Waivers, Publication 9234.2-03/FS,
December 1989, for further discussion on compliance
with ARARs, and CERCLA Com-pliance With the
CWA and_SDWA, Publication 9234.2-06/FS,
February 1990, for additional dis-cussion on the
resolution of potentially conflicting water ARARs.)

Is compliance with ARARS required for a "no action”
decision?

of the requirement must be met in order for the A No. . CERCLA. Secnor} 121 cleanup standards, in-
requirement to be applicable, cluding compliance with ARARSs, apply only to
remedial actions that the Agency determines should
If a requirement is not applicable, it still may be be taken um?,er CE.RC,,LA Sections 104 and 106
relevant and appropriate. "Relevant and authority. A "no action” decision can only be made
appropriate requirements mwean those cleanup when no remedial action is necessary to treduce,
pprop! q : ' o :
standards [that] ... address problems or situations control, or mitigate exposure because the site or
sufficiently similar to those encountered at the portion of the site is already protective of human
CERCLA site that thelr use s wel suited to the Bealth and the environment, ~Sce Guidance_on
particular site” [Section 300.5 of the NCP, 55 ER Preparing Superfund Decision Documents (OSWER
at 8817] A requirement that is relevant an:l == Directive 9355.3-02) for further discussion of "no
appropriate may "miss" on one or more jurisdic- action” decisions.
tional prerequisites for applicability but still make p ey ¢
sense at the site, given the circumstances of the site Q4. Does an ARAR always have to be met, even ifit is
and release. not necessary to ensure protectiveness?
A. Yes, unless one of the six waivers can be used.
Attainment of ARARs is a "threshold requirement”
Q2. Does an applicable requirement take precedence over in SARA, as is the requirement that the remedies be
one that is relevant and appropriate? In other protective of human health and the environment. If
words, if an applicable requirement is available, will a requirement is applicable or relevant and appro-
that be the ARAR, rather than one that might priate, it must be met, unless an ARAR waiver can
otherwise be relevant and appropriate? be used. ARARSs represent the minimum that a
No, a requirement may be relevant and appropriate :f:; f:yﬂ?é ?Ztaiga;:;ﬂgprgayé ;ﬁ::::;gftsbigﬁcg‘q::’e 2’
even if another requirement legally applies to that . < <
situation particulagly when theg ap};ligapble require- tally cumulative OF Synergistic effects, to go peyond
ment was not really intended to address the type or ?;?:vﬁéisgfg:;:\:’%?gigétéo?:’::coiy ;Rp:;
magnitude of problems encountered at Superfund Waiver‘s Publication 9234.2-03 /Fé December 1989
sites. For example, RCRA Subtitle D requirements for furtl{er discussion on c;)m liam’:e with ARARS.)
for covers for solid waste facilities may be applicable P '
when RCRA hazardous waste is not present at the . s .
site. However, the soil cover required under Subtitle Q5. Ifwastes from non-contiguous facilities are combined
D may not always be sufficient to limit leachate at a g'f]f (s).;ltf: s:;:;r trzit(;“:::’ llfx:ilt‘et:::etfl: ::ts‘:;?:? “::
Superfund site that has substantial amounts of waste rmitting? s )
similar to RCRA hazardous waste. In such a pe &
situation, some Subtitle C closure requirements may A. No. Because the combined remedial action consti-

tutes on-site action, compliance with permitting or
other administrative requirements would not be
required (see Highlight 2). CERCLA Section
104(d)(4) authorizes EPA to treat two or more non-
contiguous facilities as one site for purposes of
response, if such facilities are reasonably related on



Highlight 2: ON-SITE VS. OFF-SITE ACTIONS

The requirements under CERCLA for compliance
with other laws differ in two significant ways for on-
site and off-site actions. First, the ARARS pro-
vision applies only to on-site actions; off-site
actions must comply fully only with any laws that
legally apply to that action. Therefore, off-site
actions need only comply with "applicable”
requirements, not with "relevant and appropriate”
requirements; ARAR waijvers are not available for
requirements that apply to off-site actions.

Second, on-site actions must comply only with the
substantive portions of a given requirement; on-site
activities need not comply with administrative
requirements, such as obtaining a permit or record-
keeping and reporting. (Monitoring requirements
are considered substantive requirements,) Off-site
actions must comply with both substantive and
administrative requirements of all applicable laws.
[Note: ARARSs are the requirements of environ-
mental and facility siting laws only. Independent of
ARAREs, on-site activities also must comply with
applicable requirements of non-environmental laws
(e.g., building codes and safety requirements),
excluding permit requirements.]

the basis of geography or their potential threat to
public heailth, welfare, or the environment. In
keeping with the statutory criteria under CERCLA
Section 121(b), combining facilities as one site for
remedial action must also be shown to be cost-
effective and not result in any significant additional
short-term impacts on public health and the environ-
ment. (See preamble to the NCP, 55 FR at 8690-
8691, Interim RCRA/CERCLA Guidance on Non-
Contiguous Sites and On-Site Management of Waste
Residue, OSWER Directive 9347.0-1, March 1986;
and 49 FR at 37076, September 21, 1984.)

Qe.

Q7.

Are environmental resource laws, such as the
Endangered Species Act, the National Historic Pres-
ervation Act (NHPA), and the Wild and Scenic
Rivers Act, potential ARARs for CERCLA actions?

Yes, requirements in these laws are potential
ARARs. However, these laws frequently require
consultation with, and under some laws, concurrence
of, other Agencies or groups, such as the Fish and
Wildlife Service or the Advisory Council on Historic
Preservation. Administrative requirements such as
consultation or obtaining approval are not required
for on-site actions. However, it is strongly recom-
mended that the lead agency nevertheless consult
with the administering agencies to ensure compliance
with substantive requirements, e.g, the NHPA
requirement that actions must avoid or minimize
impacts on cultural resources. (See preamble to the
NCP, 55 ER at 8757. Also, see Summary of Part II:
CAA, TSCA, and Other Statutes, Publication 9234.2-
07/FS, April 1990, for further discussion of resource
protection laws.)

Are environmental standards and requirements of
Indian Tribes potential ARARSs?

Yes. Indian Tribal requirements are potential
ARARs for CERCLA actions taken on Tribal lands
and are treated consistently with State requirements.
Tribal requirements that meet the eligibility criteria
for State ARARSs, ie., those that are promulgated
(legally enforceable and of general applicability), are
more siringent than Federal requirements, and are
identified in a timely manner, are potential ARARS.
(See preamble to the NCP, 55 FR at 8741-8742;
section 300.5 of the NCP, 55 FR at 8816 for a
definition of Indian Tribe; and the Revised Interim
Final Guidance on Indian Involvement_in_the
Superfund Program, OSWER Directive 9375.5-02A,
November 28, 1989.)

Qs.

II. Resource Conservation and Recovery Act (RCRA)

How can RCRA listed waste be "delisted” when
wastes will remain on-site?

By documenting in the ROD that the substantive
requirements in RCRA for delisting have been met,
a RCRA listed waste may be "delisted" when wastes
remain on-site.

Once a listed waste is "delisted,” it is no longer
considered a "hazardous waste" and is, therefore,
subject 10 RCRA Subtitle D requirements for solid
waste, rather than the more stringent RCRA Subtitle
C requirements.

The substantive requirements that must be met for
delisting a RCRA hazardous waste that will remain
on-site are the standards in 40 CFR sections
260.22(a)(1) and (2), which state that a waste that
"does not meet any of the criteria under which the
waste was listed as hazardous or an acutely hazardous
waste” and for which there is no "reasonable basis to
believe that factors (including other constituents)
other than those for which the waste was listed could
cause the waste to be a hazardous waste” is
"delistable.”  Administrative requirements, which
include requirements to undergo a petition and
rulemaking process and to develop and supply specific



information, need not be met on-site. (See A Guide
to_Delisting of RCRA Wastes for Superfund

Remedial Responses, Publication 9347.3-09/FS,
September 1990.)

Wastes containing constituents at health-based levels,
assuming direct exposure, generally will meet the
standards for delisting. Wastes with constituents at
higher levels may also be delistable, since the RCRA
delisting process allows fate-and-transport modeling,
generally based on the waste being managed in a
solid waste unit. The models used by the RCRA
program for delisting are recommended for use in
determining whether constituent concentrations above
health-based levels are delistable, e.g., for wastes that
will be land disposed (See 50 FR 48886, November
27, 1985 and 51 FR 41082, November 13, 1986). The
Waste Identification Branch in the Office of Solid
Waste (FTS 382-4770) can also provide assistance
and advice in delisting a waste.

Substantive requirements for a waste to meet
delisting levels should be documented in the RI/FS
and the ROD, and a general discussion of why
delisting is warranted should be included (see A
Guide to Delisting of RCRA Wastes for Superfund
Remedial _Responses, Publication 9347.3-09/FS,
September 1990). Generally, the constituent levels
that must be achieved in order for the waste 10 be
considered non-hazardous should be identified in the
ROD. Unless treatability studies done during the
RI/FS make delisting reasonably certain, the ROD
should also address, as a contingency, how the waste
will be handled if it does not achieve delistable levels,
based on full-scale treatability studies or actual
performance of the remedy during RD/RA. If the
waste cannot be delisted, and this contingency is
expressly noted in the ROD, a fact sheet may be
needed to notify the public that the contingency
remedy will be implemented.

Q9.

Q10.

Are RCRA financial responsibility requirements
potential ARARs for Superfund?

No, because they are considered to be administrative
requirements, not substantive environmental re-
quirements. RCRA financial responsibility require-
ments support implementation of RCRA technical
standards by ensuring that RCRA facility owners or
operators have the financial resources available
to address releases and comply with closure and
post-closure requirements. CERCLA agreements
with PRPs and, ultimately, the Fund itself, achieve
essentially the same purpose.

RCRA hazardous waste is placed into an existing
pit that had received hazardous waste in the past,
but is not subject to RCRA Subtitle C regulations
because the pit closed before 1980. Would the
minimum technology requirements (MTR) be
applicable?

Yes; although the pit is not considered a "new unit,”
all surface impoundments (i.e., both new and
existing) are subject to MTR if they receive
hazardous wastes (i.e., wastes that were hazardous as
of November 7, 1984) after November 1988. In
addition, the land disposal restrictions (LDRs)
prohibit placement of restricted wastes (which are
under a national capacity variance) in landfills or
surface impoundments that are not in compliance
with MTR. If such a waste is placed in the existing
waste pit, the pit would have to comply with MTR,
even though it is not a "new unit." See Superfund
LDR Guide #3: _ Treatment Standards and
Minimum Technology Requirements Under Land
Disposal Restrictions (LDRSs), Publication 9347.3-
03/FS, July 1989.

Q11

III. Clean Water Act (CWA) & Safe Drinking Water Act (SDWA)

Do antidegradation laws for ground water, which are
increasingly common in State laws, mean that the
aquifer must be restored to its original quality before
contamination from the site occurred?

In most cases, no. Antidegradation laws are
prospective and are intended to prevent further
degradation of water quality. At a CERCLA site,
therefore, a State ground-water antidegradation law
might preclude the injection of partially treated water
into a pristine aquifer. It would not, however,
require cleanup to the aquifer’s original quality prior
to contamination. If more stringent State standards
than those imposed under Federal law are determined
to be ARAR:s for the site, they would have to be met
(e.g., by meeting the discharge requirements) or

Q12.

waived (e.g, by the interim remedy waiver). Where
temporary degradation of the ground water may be
required during remedial action, protection should
be provided by restricting access or providing
institutional controls, and EPA response actions
should ultimately result in restoration of the ground
water’s beneficial uses. (See ARARS Q’s & A’s:
State _ Ground-Water _ Antidegradation __Issues,
Publication 9234.2-11/FS, July 1990.)

There are some situations where an aquifer that is
a current or potential drinking-water source, treat-
able to MCLs at the tap, cannot be remediated to
non-zero MCLGs or MCLs in the aquifer. Would
non-zero MCLGs or MCLs still be relevant and
appropriate?



A. In general, yes. The non-zero MCLGs and, if none,
the MCLs, are generally relevant and appropriate for
any aquifer that is a potential drinking-water source
(see Highlight 3) (see section 300.430(e)(2)(i)(B)-(D)
of the NCP, 55 FR at 83848). If they cannot be at-
tained (e.g., because of complex hydrogeology due to
fractured bedrock), an ARAR waiver for technical
impracticability should be used. If attainment of a
non-zero MCLG or MCL is impossible because the
background level of the chemical subject to CERCLA
authority (e.g., a man-made chemical) is higher than
that of the MCLG or MCL, attainment of the MCLG
or MCL would not be relevant and appropriate. (See
CERCILA Compliance With the CWA and SDWA,
Publication 9234.2-06/FS, January 1990.)

Highlight 3:
ARARs FOR GROUND-WATER CLEANUP

Non-zero MCLGs, and, if none, MCLs promulgated
under SDWA, generally will be the relevant and
appropriate standard for ground water that is or
may be used for drinking, considering its use, value,
and vulnerability as described in the EPA’s Ground-
Water Protection Strategy (August 1984), e.g., for
Class I and II aquifers.

Q13. Many new MCLGs and MCLs will be promuligated or
existing ones revised in upcoming years. Will new or
revised MCLGs and MCLs, when promulgated, need
to be incorporated into the remedy, possibly altering
it?> Should a proposed non-zero MCLG or MCL be
used as the remediation goal in the ROD?

A. Under the NCP, if a new requirement is promulgated
after the ROD is signed, and the requirement is
determined to_ be applicable or relevant and
appropriate, the remedy should be examined in light
of the new requirement (at the S-year review or
earlier) to ensure that the remedy is still protective.

However, a new non-zero MCLG or MCL usually
will not mean the remedy must be changed. If the
existing remedy is still within the risk range, even
considering the new MCLG or MCL, the remedy
would not have to be modified because the remedy
is still protective. For example, if the new non-zero
MCLG or MCL represents a risk of 10, while the
selected remediation level results in a 107 risk, the
remedy is still considered protective.

At some sites, however, a new MCLG or MCL
could require modification to the remedy after
implementation of the remedy has begun. There-
fore, if a proposed non-zero MCLG or MCL is
available before the ROD is signed, the preferred
remedy should be evaluated to determine how the
MCLG or MCL, if promulgated as proposed, would
affect the remedy. Will the preferred remedy
achieve the proposed MCLG or MCL? Could the
remedy achieve the proposed MCLG or MCL with
minor design modifications? Would the proposed
MCLG or MCL require significant changes, such as
requiring remediation in ground water that is
currently deemed fully protective?

The proposed non-zero MCLG or MCL may be
used as a "to-be-considered” (TBC) in establishing a
protective remediation level in the ROD, provided
that: (1) the new standard would make a remedy
based on the current standard unprotective; and (2)
the proposed standard is not controversial or
otherwise is unlikely to change. This reflects the
importance of non-zero MCLGs and MCLs in
Superfund’s determination of protectiveness and as
a cleanup standard for the community. It also
minimizes the need for later changes to the remedy
when changes may be more difficult and costly to
make. (See CERCLA Compliance With the CWA
and SDWA, Publication 9234.2-06/FS, January
1990.)

If the remedy is still protective, it would not have o
be modified, even though it does not meet the new
requirement. Since non-zero MCLGs and MClLs
often are a key component in defining remediation
levels, new or revised MCLGs and MCLs may reveal
that the chosen remedy is not protective. In such
cases, the remedy would have to be modified
accordingly. This could occur at any time after the
ROD is signed -- during remedial design, remedial
action, or at the 5-year review.

Note: In the May 1989 version of this fact sheet,
Question 14 addressed the use of the 1076 risk level
when non-zero MCLGs or MCLs exist for some,
but not all, significant contaminants. Question 14
has been omitted from this fact sheet because this
issue is currently being clarified by the Agency.
Final resolution of this issue will be addressed in
guidance in the near future.




Q14.

QI5.

IV. Post-ROD Information and the Administrative Record

Should remedies be revised to attain requirements of
Federal or State environmental law that are
promulgated or modified after signature of the ROD?

In general, no. The requirements that are determined
to be ARARs for a site "freeze” at the time of
signature. Requirements that are newly promulgated
or modified post-ROD need to be attained (or
waived) only when EPA determines that these
requirements are ARARs and that they must be met
in order for the remedy t0 be protective (see section
300.430(H)(1)(i1)(B)(1) of the NCP). Newly prom-
ulgated or modified requirements will be considered
during the five-year review or sooner, if appropriate,
to determine whether the remedy is still protective.
(See Question 13 of this fact sheet and Question 6 of
the fact sheet entitled ARARs Q’s & A’s:  Com-
pliance With the Toxicity Characteristics Rule,
Part I, (Publication 9234.2-08/FS, May 1990) for
examples of how the "freezing” regulation applies to
specific ARARs.)

What ARARs apply if information not known at the
time of ROD signature is discovered post-ROD (e.g.,
RCRA hazardous wastes are identified on the site for
the first time during construction activities)?

If, based on the new information, the Region decides
to change the remedy (e.g., in order to assure
protection), the Region must meet or waive all
ARARs identified at that time.

First, Regions must determine whether the new
information is such that the ROD should be revised
(and an Explanation of Significant Differences (ESD)
issued), or amended (and a ROD amendment issued).
If the Region believes that significant, but non-
fundamental, changes should be made in the selected
remedy based on new information (e.g., the discovery
of a new contaminant triggers an MCL that is more
difficult to meet, resulting in a decision to operate
the pump-and-treat system for 15 years instead of 10
years), then an ESD should be issued (see section
300.435(c)(2)(i) of the NCP). If the Region decides
to make a fundamental change in the remedy based
on the new information (e.g, to change from an
engineering control to an incineration remedy), the
process for a ROD amendment must be followed (see
section 300.435(c)(2)(ii) of the NCP). Regions
should include in the administrative record file any
documents upon which they base their determinations
to issue an ESD or ROD amendment (see section
300.825(a)(2) of the NCP). For additional
information on this issue, see Guide 10 Addressing
Pre-ROD and Post-ROD _Changes, Publication
9355.3-02FS/4, Ap:il 1990.

Q1e.

If, however, the Region decides not to revise or
amend the ROD based on the new information,
then no new ARARs apply because the remedy is
not being changed. To the extent that the Region
wishes to document its reasoning on this point (e.g.,
to explain why the remedy remains protective even
taking into account newly-discovered RCR A wastes),
this information could be included in the admini-
strative record file. (Note: section 300.825(a)(1) of
the NCP allows EPA to add documents to the
administrative record file, after ROD signature, that
"concern a portion of a response action decision
that the decision document does not address or
reserves to be decided at a later date.")

If a ROD does address an action, location, or
chemical such that the proper set of ARARs could
have been identified prior to the signing of the
ROD, but one or more ARARS were not identified,
how should the Regions respond if those
requirements are identified post-ROD?

The selected remedy would generally not be
required to meet such late-identified requirements.
If the promulgated requirement existed prior to
ROD signature, and the waste, action, or location to
which the requirement potentially applied was also
known at the time of ROD signature, the failure of
a party to identify the requirement as an ARAR
within the meaning of CERCLA, during the public
comment period of the proposed plan, would likely
preclude the party from raising the issue after ROD
signature.

[Note that section 300.825(c) of the NCP requires
EPA to consider comments submitted by interested
persons after the close of the comment period only
"to the extent that the comments contain significant
information not contained elsewhere in the
administrative record file which could not have been
submitted during_the public comment period and
which would substantially support the need to
significantly alter the response action.” This may be
a difficult test to meet where information on the
requirement was available during the public
comment period, and therefore, in most cases, could
have been brought to the Agency's attention at that
time.]

With regard to State ARARs, CERCLA Section
121(d)(2)(A)(ii) specifically provides that a
requirement of a State environmental or facility
siting law may be considered to be an ARAR only
if it is identified in a timely manner. (Sections



300.400(g)(5),300.515(d)(1), and 300.515(h)(2) of the
NCP indicate that State ARARs identification must
take place well before the signature of the ROD in
order to be considered "timely.")

EPA could decide to take a newly-identified require-
ment into consideration on a site-specific basis.
However, because no new information on the waste
composition or nature of the site is being brought
before the Region, it is likely that the risk assessment
performed at the site in question will have considered
all appropriate risks, and that the site is protective of
human health and the environment even in light of
the late-identified regulatory standard. In rare cases
where the Region evaluates the standard and decides
that the remedy should be changed or amended (e.g.,
based on a finding that the ARAR was incorrectly

analyzed and the remedy is not protective), an ESD
or ROD amendment should be considered. In such
cases any new components of the remedy would be
required to attain (or waive) those ARARs
identified at the time the ESD or ROD amendment
is issued. (Note: the ESD or ROD amendment
would be documented in the administrative record
file pursuant to section 300.825(a)(2) of the
NCP.) If the Region were to decide not to change
the remedy, but wanted to memorialize the analysis
of the late-identified requirement, an optional
Remedial Design Fact Sheet could be added to the
post-decision document file. Alternatively, the issue
could be addressed in a new comment period and
the analysis placed in the administrative record file
for the site, as discussed in section 300.825(b) of the
NCP.

Q17.

V. Contingent Waivers

What are "contingent waivers" and when should they
be used?

When sufficient information is available at the time
of ROD signature indicating the possibility that an
ARAR waiver may be invoked at a site (e.g., the
RI/FS indicates that it may be technically impracti-
cable to attain non-zero MCLGs or MCLs in the
ground water based upon final determinations of the
size and scope of the contaminated plume), the lead
agency may consider including a contingent waiver in
the ROD. RODs with contingent waivers should
provide a detailed and objective level or situation at
which the waiver would be triggered. In addition, the
ROD should specify that the contingency is "reserved
to be decided at a later date,” so that if the
contingency is invoked, the resulting documentation
becomes part of the administrative record (see NCP
section 300.825(a)(1), 55 FR at 8861). [Note: in

some situations, the Agency may not wish to identify
a separate trigger for waivers. For example, in some
ground-water cleanups, the Agency may wish to re-
tain the flexibility to vary pump rates or assess the
effects of temporary shutdown before invoking a
technical impracticability waiver.]

The decision to invoke the contingency should be
documented in a fact sheet which is placed in the
administrative record file. The Region may also
decide to issue a public notice (e.g., in a major local
newspaper of general circulation) that the contin-
gency has been invoked. An ESD is not required to
invoke a contingency specifically contemplated in
the ROD. (See Guide to Developing Superfund No
Action, Interim Action, and Contingency Remedy
RODs, Publication 9355.3-02/FS-3, April 1991, for
a general discussion of contingent remedies.)

® % % % %

NOTICE: The policies set out in this fact sheet are not final Agency action, but are intended solely as guidance.
They are not intended, nor can they be relied upon, to create any rights enforceable by any party in litigation with
the United States. Response personnel may decide to follow the guidance provided in this fact sheet, or to act at
variance with the guidance, based on an analysis of site-specific circumstances. The Agency also reserves the right
to change this guidance at any time without public notice.
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Section 121(d) of CERCLA, as amended by the 1986 Superfund Amendments and Reauthorization Act (SARA),
requires that remedial actions must at least attain Federal and more stringent State applicable and relevant and
appropriate requirements (ARARs) upon completion of the remedial action. The 1990 National Contingency Plan (NCP)
requires compliance with ARARs during remedial actions as well as at completion, and compels attainment of ARARs
during removal actions whenever practicable. See NCP, 55 Fed. Reg. 8666, 8843 (March 8, 1990) (to be codified at 40
CFR section 300.414(i)), and 55 Fed. Reg. 8666, 8852 (March 8, 1990) (to be codified at 40 CFR 300.435(b)(2)).

To implement the ARARs provision, EPA has developed guidance, CERCLA Compliance With Other Laws Manual:
Parts I and I (Publications 9234.1-01 and 9234.1-02). EPA is preparing a series of short fact sheets that summarize
these guidance documents. This Fact Sheet focuses on CERCLA compliance with the Clean Air Act, the Toxic
Substances Control Act, and the Federal Insecticide, Fungicide, and Rodenticide Act (Chapters 2 and 3 of Part II). In
addition, it discusses other statutes that set standards for radioactive wastes, mining wastes, and other resource protection
statutes that are potential ARARs for CERCLA actions.

I. STANDARDS FOR AIR

A. CLEAN AIR ACT (CAA)

The objective of the CAA is to protect and enhance
the quality of the nation’s air resources. The CAA
achieves this objective by regulating emissions into the air
through National Ambient Air Quality Standards
(NAAQS), National Emission Standards for Hazardous
Air Pollutants (NESHAPs), and New Source Performance
Standards (NSPS). These potential ARARs may apply to
both stationary and mobile sources of emissions, and they
may be implemented through combined Federal, State,
and local programs. See Highlight 1 for CERCLA
activities that may trigger CAA ARARs.

1. National Ambient Air
(NAAQS)

Quality Standards

Under CAA section 109, EPA promulgates NAAQS.
NAAQS are national limitations on ambient con-
centrations intended to protect health and welfare. There
are primary and some secondary NAAQS for six
pollutants. (See 40 CFR Part 50.) These poilutants
(called “criteria pollutants”) are: (1) carbon monoxide; (2)
lead; (3) nitrogen dioxide; (4) particulate matter equal to
or less than 10 microns particle size (PM,,); (5) ozone,

which results from the emissions of volatile organic com-
pounds (VOCs); and (6) sulfur oxides. Primary standards
are set at health-based levels, while secondary standards
are designed to protect public welfare and wildlife.

Highlight 1: CERCLA ACTIVITIES
POTENTIALLY SUBJECT TO CAA ARARS

« Air stripping (used to volatilize contamination
both in ground water and in soil);

+ Thermal destruction.(e.g., incineration);

o Handling of contaminated soil, including
loading, unloading, compacting material in a
landfill, and digging;

s Gaseous waste treatment (e.g., flaring used
when capping and venting 2 site, usually at
abandoned or inactive landfills); and ‘

¢ Biodegradation (especially when aeration of
liquids is involved).

Printed on Recycled Paper



NAA', ure not applicable to source-specific
emissions lLimitations, nor enforceable in and of
themselves. States translate them into source-specific
emission limitations through State Implementation Plans
(SIPs). The CAA requires each State to adopt and
submit to EPA for approval a SIP for implementing and
enforcing NAAQS. Upon EPA approval, the SIP
becomes both Federally enforceable and a potential
Federal ARAR at a site. The SIP may contain State,
regional, or local air program requirements, or the State
may adopt more stringent standards than those found in
the SIP. Both State requirements approved through the
SIP process and more stringent State standards issued
under State law are potential ARARs for Superfund sites.

[n addition to requirements established in SIPs for
implementing NAAQS, there are regulatory requirements
for "major sources” of emissions. The requirements vary
depending upon whether the area in which the source is
located is an attainment Or a non-attainment area.
Attainment areas are those regions of the country that
are designated as being in compliance with the NAAQS
for criteria pollutants (see 40 CFR Part 81). Non-
attainment areas are those parts of the country where
compliance has not been attained for one or several
criteria pollutants. Therefore, a certain area may be
designated as an attainment area for one, and a non-
attainment area for another, of the criteria pollutants.
RPMs should contact EPA Regional Air Branch Chiefs
or their Air/Superfund Coordinators for additional
questions concerning attainment and non-attainment areas.

In general, emissions from CERCLA activities are
not expected to qualify as "major;" therefore, these
requirements are not likely to be applicable to CERCLA
response  actions. Highlight 2 summarizes these
requirements for major sources in attainment and non-
attainment areas.

For a site where a ground-water pump-and-treat
technique or soil vapor extraction is used together with
air strippers in an ozone non-attainment area, the June
15, 1989 memorandum entitled, "Control of Air Emissions
from Superfund Air Strippers at Superfund Groundwater
Sites” (OSWER Directive 9355.0-28), is an important to-
be-considered (TBC). The guidance indicates that sources
that need controls are those with actual emissions rates in
excess of 3 lbs/hr, or 15 lbs/day, or a calculated rate of 10
tonsfyear (TAr) of total VOCs.

2. National Emissions Standards for Hazardous Air
Pollutants (NESHAPs)

Hazardous air pollutants are those pollutants for
which no ambient air quality standard exists, but which
cause, or contribute to, air pollution that may reasonably
be anticipated 1o result in an increase in moriality or an

Highlight 2: REQUIREMENTS FOR MAJOR
SOURCES IN ATTAINMENT AND
NON-ATTAINMENT AREAS

Attainment Areas and Areas Defined as
Unclassified

¢ Requirement: Prevention of Significant
Deterioration (PSD) regulations, found at 40
CFR Part 52, require that affected sources
meet an emission limit that reflects the
installation and operation of Best Available
Control Technology (BACT). PSD permit
regulations also require that the source meet
specified air quality deterioration increments.

o Applicable To: New stationary major source of
emissions and major modification to existing
source in an attainment or unclassified area.

e Definition of Major Source: Either emits 250
or more T/r of any regulated pollutant, or the
site has a facility such as an incinerator or
chemical processing plant that emits 100 or
more Tiyr.

Non-attainment Areas

¢ Requirement: Must meet Lowest Achievable
Emission Rate (LAER). Additionally, the SIP
must contain a growth allowance or the
operator of the source must provide an
emissions offset.

o Applicable To: Anything that falls within the
definition of a major source for non-attainment
areas (not source-specific).

¢ Definition of Major Source: Emissions of 100
or more T/yr of the pollutant designated as
non-attainment in that area.

increase in serious irreversible illness. The CAA requires
EPA to list periodically the hazardous air pollutants 1t
intends to regulate, and to establish emission standards
(NESHAPs) for them. NESHAPs are listed at 40 CFR
Part 61.

NESHAPs have been promulgated for emissions of
particular air pollutants from specific sources. NESHAPs
are not generally applicable to Superfund response
actions because CERCLA sites do not usually contain
one of the specific source categories regulated. More-



over, NESHAPs are generally not relevant and
appropriate because the standards are intended for the
specific sources regulated and their use will generally not
be well-suited for all sources of that pollutant. As a
possible exception, the NESHAPs for asbestos and
radionuclides may be ARARs for a CERCLA site (see
Highlight 3).

3. New Source Performance Standards (NSPS)

The CAA requires EPA to promulgate NSPS for new
stationary sources that emit particular pollutants that
cause or significantly contribute to air pollution. Since
NSPS are source-specific requirements, they are not
applicable to Superfund response actions unless they
include a "new source” subject to NSPS, such as a
munricipal waste combustor. If the response action does
not include a source subject to NSPS, NSPS may be
relevant and appropriate if the pollutant emitted and the
technology employed at the site are sufficiently similar to
the pollutant and source category regulated by an NSPS,
so that their use is well-suited to site circumstances. For
example, if cleanup involves incineration at a municipal
landfill, the NSPS for particulate emissions from
incinerators with a charging rate of 50 T/day, which are
used for burning solid waste containing more than 50
percent municipal-type waste, may be a potential ARAR.

B. RESOURCE CONSERVATION AND RECOVERY
ACT (RCRA) AIR EMISSION REGULATIONS

There are RCRA regulations covering hazardous
waste air emissions from incinerators, land disposal
facilities, and other treatment, storage, and disposal
facilities (TSDFs). The potential ARARS for incinerators
consist of standards for destruction and removal efficiency,
for products of incomplete combustion, metals, and
emissions of hydrogen chloride, and for particulates.
Potential ARARS for land disposal facilities are limited to
the requirement that particulate matter from such facilities
be controlled by covers or other means. Potential
ARARs for TSDFs include air emission standards for
process vents and equipment leaks, and air emission
standards for container storage, tanks, surface
impoundments, and waste fixation units (see 40 CFR Parts
264 and 269).

C. STATE AIR TOXIC PROGRAMS

Several State air pollution control agencies have
adopted programs to regulate "toxic air pollutants." These
requirements are likely to be the most significant air
emission ARARs at Superfund sites. Different States
have regulations for different pollutants and have adopted
differing levels of safety. RPMs should coordinate with
the appropriate State agency and their own Regional
Air/Superfund Coordinator to determine what potential

ARARs (if any) the pertinent State Air Toxic Program
contains.

Highhght 3: POTENTIAL NESHAP ARARs

POTENTIAL ASBESTOS NESHAP ARARs

e 40 CFR section 61.147 establishes procedures

for asbestos emission control during demolition
of buildings or equipment containing friable
asbestos material. This regulation may be an
ARAR for a response action that includes
demolishing a building containing asbestos.

40 CFR section 61.153 sets standards for
inactive waste disposal sites from asbestos mills
and manufacturing and fabricating operations;
40 CER section 61.156 establishes standards for
active waste disposal sites; and 40 CFR section
61.152 establishes standards for disposal of
asbestos containing waste from demolition and
renovation operations. These standards may be
ARARSs for response actions involving asbestos
disposal.- ’

POTENTIAL RADIONUCLIDE NESHAP ARARs

» 40 CFR Part 61, Subparts H and [ are

applicable to airborne emissions of
radionuclides (excluding radon-220 and 222 for
Subpart H and radon-222 for Subpart I) from
incinerators, land disposal facilities, and other
TSDFs for radioactive materials, during the
cleanup of sites at Department of Energy
(DOE) facilities, Nuclear Regulatory
Commission-licensed facilities, and non-DOE
Federal facilities, such as Department of
Defense facilities.

40 CFR Part 61, Subpart T applies to radon-
222 emissions from the disposal of uranium
mill tailings; Subpart W applies to uranium
mill tailings piles during operation; Subpart R
applies to radon-222 emissions from
phosphogypsum stacks (piles) after disposal;
and Subpart Q applies to radon-222 emissions
from storage and disposal facilities for radium-
containing material that are owned or operated
by DOE (see NCP, 54 Fed. Reg. 51654
(December 15, 1989) for Subparts T, Q, and
R). These subparts may be ARARs if the
response action occurs at an underground
uranium mine or at a uranium mill site. They
may be potential ARARs for other CERCLA
sites (especially mining sites).




II. STANDARDS FOR TOXICS AND PESTICIDES

A. TOXIC SUBSTANCES CONTROL ACT (TSCA)

TSCA authorizes EPA to establish testing,
premanufacture notification, control, and recordkeeping
regulations pertaining to toxic chemical substances. Those
requirements that regulate control of polychlorinated
biphenyls (PCBs), fully halogenated chlorofluoroalkanes,
and asbestos are potential ARARs for CERCLA response
actions. In addition, EPA generates risk numbers for
chemicals to be studied under TSCA. These risk numbers
for particular chemicals may constitute guidelines that are
TBC, and may be consulted when developing a protective
remedy.

1. PCB Disposal Requirements

PCB disposal requirements under TSCA will be
applicable if disposal of material contaminated with PCBs
at concentrations of 50 ppm or greater occurred after
February 17, 1978. (These requirements may be relevant
and appropriate if disposal occurred before that date.)
TSCA requirements for disposal of PCB-contaminated
wastes vary according to the physical state of the PCBs
(liquid, non-liquid, or articles), and PCB concentration.
See the CERCLA Compliance with Other Laws Manual,
Part II, Chapter 3 (pp. 3-2 through 3-5) for a complete
list of potential TSCA ARARs for PCBs. The Office of
Emergency and Remedial Response is finalizing a
Guidance on Remedial Actions for Superfund Sites with
PCB_Contamination (OSWER Directive 9355.4-01) that
discusses the circumstances under which the PCB
antidilution requirements may apply at CERCLA sites.

2. PCB Storage Requirements

The substantive portions of the PCB storage
requirements found at 40 CFR section 761.65 may be
ARARsS for the storage of PCBs prior to disposal. Other
potential ARARs include requirements for PCB storage
facilities and containers.

3.  PCB Spill Cleanup Policy

EPA has published a nationwide TSCA PCB spill
cleanup policy in 40 CFR Part 61, Subpart G. The
action-specific and cleanup guidelines contained within
this policy are potential TBCs, especially with respect to
the cleanup of PCB-contaminated soils. The spill policy
is effective for PCB spills occurring after May 4, 1987.

B. RCRA LAND DISPOSAL RESTRICTIONS (LDRs)
FOR PCBs

The land disposal of liquid RCRA hazardous wastes
that contain PCBs at concentrations equal to or greater

than 50 ppm, are regulated by RCRA under the
California List Wastes LDRs, promulgated on July 8,
1987 (see Highlight 4). RCRA LDRs for PCBs may be
ARARs when the response action involves excavating,
dredging, or other measures that move PCB-contaminated
materials into a land-based unit.

Highlight 4: RCRA LDR REQUIREMENTS
FOR PCBs

¢ Liquid RCRA hazardous wastes containing
PCBs at concentrations between 50 and 499
ppm must be incinerated (or treated by an
equivalent method) in a facility that meets the
requirements of 40 CFR section 761.70, or
burned in a high efficiency boiler meeting the
requirements of 40 CFR section 761.60. See
40 CFR section 268.42(a)(1).

¢ Liquid RCRA hazardous wastes containing
PCBs at concentrations equal to or greater
than 500 ppm must be incinerated consistent
with the technical requirements of 40 CFR
section 761.70 or be treated by an equivalent
method. See 40 CFR section 268.42(a)(1).

¢ Nonliquid and liquid RCRA hazardous wastes
containing PCBs and halogenated organic
compoands (HOCs) must be incinerated
consistent with the requirements of Part 264,
Subpart O, or Part 265, Subpart O, if the total
concentration of HOCs is equal to or greater
than 1,000 mg/kg In the proposed third thirds
rule under RCRA, EPA is proposing to revoke
the California List provision allowing burning
of HOCs in furnaces and boilers (see 54 Fed.
Reg. 48499 (November 22, 1989)). This rule
will not affect the PCB regulations mentioned
above.

C. FEDERAL INSECTICIDE, FUNGICIDE, AND
RODENTICIDE ACT (FIFRA)

FIFRA authorizes EPA to regulate the sale,
distribution, and use of all pesticide products in the
United States through product licensing or registration.
Under FIFRA, use of a product in a manner inconsistent
with its labeling is a violation of the Act. However,
compliance with FIFRA by following labeling directions
may not be required at a Superfund site since the
pesticide may be a RCRA waste at that point.



TBCs under FIFRA include nonbinding "procedures
not recommended” for disposal of pesticides (see 40 CFR
section 165.7) and nonbinding "recommended procedures”
for disposal of pesticides (see 40 CFR section 165.8). In
addition to disposal TBCs, there are tolerance levels for
pesticides and pesticide residuals in or on raw agricultural
commodities. These tolerance levels are potential ARARs
where sites have agricultural commodities or wildlife for
consumption.

Discharges of pesticides to surface waters through
a point source are subject to effluent limitations as toxic
pollutants under the Clean Water Act (CWA). The
CWA requirements are, therefore, potential ARARs for
such discharges. In addition, discarded or off-
specification pesticides may be regulated under RCRA
Subtitle C as listed or characteristic hazardous wastes.
Thus, RCRA Subtitle C requirements are potential
ARARs for such pesticides.

III. STANDARDS FOR RADIOACTIVE WASTES

There are few standards applicable to the cleanup of
radioactively contaminated sites and buildings, except for
standards for mill tailings under the Uranium Mill
Tailings Radiation Control Act and EPA’s standards
(when promulgated) for residual radioactivity for cleanup
of a site where radionuclides have been used. Other
standards for radioactive waste may be relevant and
appropriate when determined to be well-suited for cleanup
of a specific site. When reviewing potential ARARSs, it is
important to determine under which Agency’s regulatory
jurisdiction a site falls, in order to help determine
applicability.

A. POTENTIAL EPA ARARs FOR RADIOACTIVE
WASTE

Under the CAA, EPA has promulgated radionuclide
NESHAPs for five different source categories. Subparts
H and I, which address DOE, Nuclear Regulatory
Commission (NRC)-licensed, and non-DOE Federal
facilities, are most likely to be potential ARARs for
CERCLA response actions (see 40 CFR Part 61). Under
the_Safe Drinking Water Act, EPA has promulgated
maximum contaminant levels (MCLs) for radionuclides in
two forms: (1) radioactivity concentration limits for
certain alpha-emitting radionuclides; and (2) an annual
dose limit for the ingestion of certain beta/gamma-emitting
radionuclides (see 40 CFR Part 141). Since the
radionuclides MCLGs equal zero, the MCLs are potential
ARARSs for Superfund sites. Under the Atomic Energy
Act, there are environmental protection standards that
set limits on radiation doses received by members of the
general public from operations within the uranium fuel
cycle of nuclear generators. While these standards are not
applicable because they apply to normal operations and
planned discharges, they may be relevant and appropriate
to releases of radionuclides and radiation during cleanup
of radioactively contaminated sites (see 40 CFR Part 190).
Under the Uranium Mill Tailings Radiation Control Act,
EPA has set standards for mill tailings at two types of
sites: (1) certain imacCtive uranium processing Ssites
"designated” for remedial action under section 102 of the
Uranium Mill Act; and (2) commercial uranium and
thorium processing sites licensed by the NRC or States

(see 40 CFR Part 192). EPA has also established
surface-water discharge standards for radionuclides.
These standards are applicable to discharges from certain
kinds of mines and mills; they may be relevant and
appropriate to response actions involving discharges of
radionuclides to surface waters from other types of sites
(see 40 CFR Part 440).

B. POTENTIAL NRC ARARs FOR RADIOACTIVE
WASTE

Standards found in 10 CFR Part 20 may be
applicable 10 CERCLA actions at NRC-licensed facilities;
they may be relevant and appropriate to CERCLA
actions at radioactively contaminated sites not licensed by
the NRC. These standards establish permissible levels of
radiatiofl in unrestricted areas, concentration limits for
discharges to unrestricted areas, and waste disposal
requirements.

Standards found in 10 CFR Part 61 establish criteria
applicable to existing licensed low-level waste disposal
sites. These criteria are not applicable to previously
closed sites such as existing CERCLA sites. However,
the technical requirements may be relevant and
appropriate to CERCLA sites with low-level radioactive
waste, if the waste will be permanently left on site.

Standards found in 10 CFR Parts 30, 40, and 70
contain licensing requirements for the possession and use
of byproduct, source, and special nuclear material,
respectively.  Any substantive requirements found within
these standards may be applicable 10 response actions at
sites licensed under these NRC regulations. They may be
relevant and appropriate to other, non-licensed sites that
contain radioactive contamination.

C. POTENTIAL DOE ARARs FOR RADIOACTIVE
WASTE

Most of DOE’s operations are exempt from NRC's
licensing and regulatory requirements. DOE’s require-
ments for radiation protection and radioactive waste
management are found in internal DOE orders. These



orders have the same force for DOE facilities as does a
regulation; however, because they are not promulgated
requirements, they are not potential ARARs.  The
requirements in the orders are applicable only to DOE
installations and do not apply to sites outside of DOE’s
jurisdiction.

Because - DOE’s orders typically incorporate
requirements promulgated by other Federal agencies, they

should be consistent with existing regulations. To the
extent that they are more stringent or cover issues not
addressed by existing ARARs, they may be TBCs at a
site. The most important DOE orders concerning
radiation protection and radioactive waste management
are DOE 5400.5, "Radiation Protection of the Public and
the Environment,” and DOE 5820.2 A, "Radioactive Waste
Management.”

IV. STANDARDS FOR MINING WASTES

Potential ARARs under the Uranium Mill Tailings
Radiation Control Act are discussed in the preceding
section. Other potential ARARs for mining wastes are
found in the Surface Mining Control and Reclamation Act
and in the Resource Conservation and Recovery Act.

A. SURFACE MINING CONTROL AND
RECLAMATION ACT (SMCRA)

Requirements under SMCRA may be applicable to
response actions associated with abandoned coal mines
(see 30 CFR Part 816). Highlight 5 illustrates when
requirements in 30 CFR Part 816 may be relevant and
appropriate for response actions at other types of mining
sites.

Highlight 5: POTENTIAL MINING
WASTE ARARS

e Where a site contains geologic materials
containing sulfides, there may be a release or
threat of a release of acid. Such a release could
mobilize a related release of acid-soluble metals
that are hazardous substances, thus adversely
affecting aquatic and other resources. 30 CFR
Part 816.4 requirements that boreholes and
shafts be sealed to prevent drainage from or
into ground water may be relevant and
appropriate to such a site.

s Where a site is subject to erosion, it is
vulnerable to releases of wastes that are
contaminated by ~<avy metals. Revegetation
requirements found in 30 CFR section 816.111
may be relevant and appropriate to protect a
cap at a CERCLA mining sité from erosion and
to prevent further releases of arsenic or heavy
metals.

B. RCRA STANDARDS

RCRA section 3001(b) (known as the Bevill
Amendment) temporarily prohibited EPA from
regulating, as hazardous waste, the solid waste from the
extraction and processing of ores and minerals, pending
further study and regulation by the Agency. Therefore,
Subtitle C requirements were not applicable to mining
wastes, nor to soil and debris wastes contaminated with
mining wastes (since the contamination does not derive
from a RCRA hazardous waste) until EPA made a
regulatory determination to remove a certain mining
waste or waste stream from the Bevill Amendment
exclusion. The Bevill Amendment exempted these wastes
from Subtitle C requirements even if a waste would
otherwise be considered a characteristic hazardous waste.
However, the mining wastes may come within the
CERCLA definition of hazardous substances, even if they
do not contain RCRA hazardous wastes.

EPA has retained 20 mineral processing wastes as
"special wastes" (i.e., high volume/low toxicity wastes)
under the Bevill Amendment exclusion, which are
therefore exempt from Subtitle C requirements until a
final regulatory determination is made of their status in
January, 1991 (see 54 Fed. Reg. 36592 (September 1,
1989) and S5 Fed. Reg. 2322 (January 23, 1990)). All of
the mineral processing wastes that were permanently
removed by EPA from the Bevill Amendment exclusion
(i.e., any mineral processing waste other than the above-
referenced 20) are subject to RCRA Subtitle C regulation
if they are solid wastes and exhibit one or more of the
characteristics of hazardous waste, or are otherwise listed
as hazardous wastes (see 55 Fed. Repg. 2322, 2323
(January 23, 1990.)) EPA has listed the following six
smelting wastes as RCRA hazardous wastes: KO64,
K065, KO66, KO88, KON and KOSI1. Therefore,
RCRA Subtitle C requirements are potential ARARs for
sites containing these wastes (see 53 Fed. Reg. 35412
(September 13, 1983)).



Whether RCRA Subutle C requirements are relevant
and appropriate for nuneral processing wastes that are
within the Bevill Amendment exclusion should be
determined on a site-specific basis. However, RCRA
Subtitle C requirements are not cxpected to be relevant
and appropriate for most of the exempted wastes because
many of the same factors that justified an exemption are
used to determine relevance and appropriateness (see
NCP, 55 Fed. Reg. 8666, 8763 (March 8, 1990)).

Mining wastes that are not currently regulatea under
Subtitle C may be subject to Subtitle D requirements.
Subtitle D provides performance standards used by States
to set standards acceptable for solid waste facilities and
management practices.  The Agency is developing
regulations under Subtitle D specifically for those mining
wastes that are not to be regulated as hazardous waste.
When promulgated, these regulations may be ARARs for
sites where those mining wastes are present.

V. OTHER RESOURCE PROTECTION STATUTES

The resource protection laws discussed in this section
contain some substantive requirements which may be
ARARs, but the majority of their requirements are
administrative. such as consultation and reporting
requirements. Unlike off-site CERCLA response actions,
on-site CERCLA investigative and response actions are
not required to meetl administrative requirements (see
NCP, 55 Fed. Reg. 8666, 8756 (March 8, 1990)).
However, the lead agency should consider consulting with
relevant Federal, State, and local agencies to take
advantage of their expertise, when an issue arises that is
under their jurisdiction (see NCP, 55 Fed. Reg. 8666, 8757
(March 8, 1990)). Consultation is most advantageous
when initiated early in the process, such as during the
preliminary assessment Or site investigation.

A. NATIONAL HISTORIC PRESERVATION ACT
(NHPA)

Pursuant to sections 106 and 110(f) of NHPA, the
lead agency is required to take into account the effects of
CERCLA response actions on any historic properties
included on, or eligible for inclusion on the National
Register of Historic Places. The National Register lists
historic properties (known as "cultural resources"), which
consist of districts, sites, buildings, structures, and objects
that are significant in American history or culture for
their architectural, archeological, engineering, or other
aspects. For instance, the substantive requirement to
avoid adverse effects on cultural resources, found in 36
CFR section 800.5(e), is a potential ARAR.

To comply with potential NHPA ARARs, the lead
agency should initially determine whether there are any
possible historic properties located on or near the site, or
within or near the area under study in the remedial
investigation. For example, many CERCLA sites could
contain remains of archeological significance, such as
American Indian artifacts. If such a possibility seems
likely, the lead agency should first contact the Department
of the Interior (DOI), which maintains the National
Register.  Single copies of the National Register are
available from: National Register. U.S. Department of the

Interior, Washington, DC 20240. Annual updates of new
National Register listings are published in the Federal
Register each February or March. The Federal Register
will also list properties already determined by the
Secretary of Interior to be eligible for the National
Register.  Finally, information on National Register
listings may also be obtained from the State Historic
Preservation Officers (SHPOs), who are appointed by
their respective governors.

If the site or any portion of the site has not been
determined by the DOI to be eligible for inclusion on the
National Register, the lead agency should make such a
determination. The regulations at 36 CFR section 60.4
establish . the criteria used to determine whether
properties qualify for inclusion on the National Register.
These criteria are applied to properties through a
"cultural resource survey” (CRS). Most of the
information needed to complete the CRS will be
developed during the RI/FS. When cultural resources are
identified, the lead agency evaluates and considers any
effects upon cultural resources as part of its review of
alternatives during the RIFS, in order to avoid or
minimize adverse effects on these resources. See the
CERCLA Compliance with Other Laws Manual, Part II,
Chapter 4 (pp. 4-6 through 4-10) for further detailed
discussion. Consultation procedures between EPA, the
Advisory Council, and SHPOs are being formalized in a
Programmatic Memorandum of Agreement (in draft at
the time of this printing).

B. ENDANGERED SPECIES ACT (ESA)

Section 7(a) of the ESA requires Federal agencies
to consult with DOI and the National Oceanic and
Atmospheric Administration (NOAA), as appropriate, to
ensure that their actions are not likely to jeopardize the
continued existence of endangered or threatened species,
or adversely modify or destroy their critical habitats.
Actions that might jeopardize species include direct and
indirect effects, as well as the cumulative effects of other
actions, whether interdependent, interrelated, or located
on another nearby hazardous waste cleanup site.



Substantive ARARs under the ESA consist of the
requirements that the lead agency determine whether a
threatened or endangered species, or its critical habitat,
will be affected by a proposed response action. This is
accomplished through the performance of a biological
assessment. If such a determination is made that a
threatened species or habitat will be affected by the
planned action, the lead agency must avoid the action or
take appropriate mitigation measures. If at any point the
conclusion is reached that endangered species are not
present or will not be affected, no further analysis or
action would be required in order to comply with ESA.

To determine whether the project is likely to
jeopardize the continue existence of any endangered or
threatened species or result in the destruction or adverse
modification of a critical habitat, the lead agency should
consult with the U.S. Fish and Wildlife Service (FWS)
for terrestrial and freshwater species and NOAA for
marine species. EPA (Office of Solid Waste and
Emergency Response), FWS, and NOAA are planning to
formalize consultation procedures for both removal actions
and on-site remedial actions in a Memorandum of
Understanding (in draft at the time of this printing).

C. WILD AND SCENIC RIVERS ACT (WSRA)

The WSRA establishes requirements that apply to
water resource projects affecting wild, scenic, or
recreational rivers within the National Wild and Scenic
Rivers System, as well as rivers designated on the
National Rivers Inventory to be studied for inclusion in
the National System. For purposes of the Act, a project
is a dam, water conduit, reservoir, powerhouse,
transmission line, discharge to waters, or other water
resources project that would affect the free-flowing
characteristics of the water. If a response action could
affect the free-flowing characteristics of such a river, the
requirement that such action should minimize adverse
impacts may be a potential ARAR. Response alternatives
should be developed in consultation with DOI (National
Park Service) and the Department of Agriculture.

D. FISH AND WILDLIFE COORDINATION ACT
(FWCA)

The FWCA protects fish and wildlife through the
review of actions that control or structuratlly modify a
natural stream or body of water. A potential ARAR
under the FWCA is the requirement to consider the effect
that such water-related projects would have upon fish and
wildlife, and take action to prevent loss or damage to
these tesources. While consultation with FWS or NOAA
is required under CERCLA only if alteration of the water
resource would occur from off-site activities (e.g., a change
in the rate of flow), consultation is strongly recommended
for on-site activities as well.

E. COASTAL ZONE MANAGEMENT ACT (CZMA)

The CZMA regulates actions by Federal agencies
that directly affect the coastal zone. The Act requires
Federal agencies to conduct or support their activities in
a manner consistent with approved State coastal zone
management programs (CZMPs). The requirement to
determine whether a response action will have any effect
(whether adverse or not) on the coastal zone of a State
with an approved CZMP is a potential ARAR.
Specifically, the lead agency is required to determine
whether the activity will be consistent, to the maximum
extent practicable, with the State’s CZMP. The lead
agency should notify the State of its determination.
Copies of a State’s CZMP may be obtained from the
State’s coastal commission. All coastal States have
approved CZMPs except for Georgia, Texas, Ohio,
Indiana, Illincis, and Minnesota. For off-site actions that
require a Federal permit, the State must certify that the
proposed activity complies with its coastal zone
management plan (see CZMA section 307(c)(3)).

F. WILDERNESS ACT (WA)

The WA administers wilderness areas to preserve
their character and to keep them unimpaired for future
use as wilderness. To comply with ARARs under the
WA, the RPM must first identify whether the response
action would affect designated wilderness areas (see 16
USC section 1132). The Regional NEPA Compliance
Staff should be able to identify these areas. If a potential
impact is anticipated, the RPM should determine whether
any prohibitions apply to the proposed response action.
To take advantage of their expertise, the RPM should
consult with the NEPA Compliance Staff and the
administering agency to make this determination. The
RPM should then determine whether an exemption is
necessary under the WA or CERCLA.

G. NATIONAL ENVIRONMENTAL POLICY ACT
(NEPA)

Like the NEPA regulations, the RI/FS and remedy
selection process under CERCLA provide for
consideration of the potential impacts of CERCLA
response actions on the environment, and provide for
significant public participation. EPA response actions are
not required to follow procedures in addition to those in
the NCP in order to comply with NEPA.



ARARs Q's and A's:
Fund Balancing Waiver




United States .
Environmental Protection
Agency

Office of Publication 9234 2-13/FS
Solid Waste and
Emergency Besponse January 1991

“EPA ARARs Q’s & A’s:

The Fund-Balancing Waiver

Office of Emergency and Remedial Response
Office of Program Management QS-240

Quick Reference Fact Sheet

Section 121(d) of CERCLA, as amended by the 1986 Superfund Amendments and Reauthorization Act (SARA),
requires that on-site remedial actions must attain (or waive) Federal and more stringent State applicable or relevant and
appropriate requirements (ARARs) of environmental laws upon completion of the remedial action. The revised National
Contingency Plan of 1990 (NCP) requires compliance with ARARSs during remedial actions as well as at completion, and
compels attainment of ARARS during removal actions to the extent practicable, considering the exigencies of the situation.
See NCP, 40 CFR section 300.415(i) (55 ER 8666, 8843) and section 300.435(b)(2) (55 FR 8666, 8852) (March 8, 1990).

To implement the ARARS provisions, EPA has developed guidance, CERCLA Compliance With Other Laws Manual:
Parts | and Il (Publications 9234.1-01 and 9234.1-02), and has provided training to Regions and States on the identification
of and compliance with ARARs. These "TARARs Q's and A’s" are part of a series of Fact Sheets that provide guidance on
a number of questions that arose in developing ARARs policies, in ARARSs training sessions, and in identifying and
complying with ARARs at specific sites. This particular Q’s and A’s Fact Sheet addresses the Fund-balancing waiver, which
is one of six statutory waivers that may be invoked to allow the selection of a remedy that does not meet all ARARs.

Ql. What is the Fund-balancing waiver? How does it
work?

A: The Fund-balancing waiver is one of the six statutory
waivers that may be invoked under specified
circumstances to allow selection of a remedy that
does not meet all ARARs (see CERCLA Section
121(d)(4)(F)). A waiver based on Fund balancing
first appeared in the 1985 NCP at 40 CFR section
300.68(i)(3)(ii). The concept of a Fund-balancing
waiver was codified by the Superfund Amendments
and Reauthorization Act of 1986 (SARA), which
amended the Comprehensive Environmental Re-
sponse, Compensation, and Liability Act of 1980
(CERCLA) (see Highlight 1 for specific statutory
language and citation).

The Fund-balancing waiver may apply when the costs
needed to meet an ARAR for an action would be so
high as to threaten the availability of Fund monies
for remedies at other sites (see Preamble to the NCP,
55 FR 8666, 8750). Highlight 2 provides an example
of the Fund-balancing waiver. The waiver applies
only to Fund-financed remedial actions under
CERCLA Section 104. Even when the waiver is in-
voked, the aliernative remedy selected must still be
protective of human health and the environment and
meet all other standards (e.g., cost-effectiveness,
permanent solutions, etc.). (See Preamble to the
NCP, 55 ER 8666, 8750.) Regions should consult
with Headquarters when considering use of this
waiver.

Q2. What is the purpose of the Fund-balancing waiver?

A:

The purpose of this waiver is to ensure that EPA’s
ability to carry out a comprehensive national
response program {s not compromised by a
disproportionately high expenditure at a single
Superfund site.

states that a remedial action not meeting an
ARAR may be selected if:

Highlight 1: STATUTORY LANGUAGE

Section 121(d)(4)(F) of CERCLA, as amended,

"in the case of a remedial action to be
undertaken solely under Section 104 using
the Fund, selection of a remedial action that
attains such level or standard of control will
not provide a balance between the need for
protection of public health and welfare and
the environment at the facility under con-
sideration, and the availability of amounts
from the Fund to respond to other sites
which present or may present a threat 10
public health or welfare or the environment,
taking into consideration the relative
immediacy of such threats.”




identified as an ARAR. Attaining this State
standard would have required the removal and off-
site disposal of millions of cubic yards of
contaminated sediments in the streams and
reservoir, at an estimated cost of more than §1
billion. The cost of attaining the ARAR exceeds
the threshold of four times the cost of a typical
operable unit, and thus, the Fund-balancing waiver
was considered. Based on an assessment of the
Fund, and needs at other sites, the Agency decided
to invoke the waiver. The waiver allowed selection
of an alternative remedy that involved partial
capping and surface-water diversion at a fraction of
the original cost, while still achieving protectiveness
and complying with other ARARSs.

Highlight 2. EXAMPLE OF THE
FUND-BALANCING WAIVER

At site X, a State water-quality standard was

Q3.

A

Q4.

When should the Fund-balancing waiver be
considered? Is there an absolute threshold for
invoking the waiver?

The Fund-balancing waiver is to be routinely con-
sidered when the cost of meeting an ARAR for an
operable unit is four times the national average cost
of remediation of all operable units. (See Preamble
to the NCP, 55 FR 8666, 8750.) However, there is
no set amount at which the waiver must be invoked.

Currently the threshold for considering the waiver is
4 x §14.4 million, or §57.6 million. This average cost
for an operable unit is based on the Outyear Liability
Model (OLM), which is EPA’s approach to esti-
mating its long-term resource needs. The average
cost figure was developed through an analysis of
nearly 200 Records of Decision (RODs) that have
been signed since the passage of SARA (i.e., FY 1987
to present). As a group, this body of documents is
the most comprehensive and representative source of
remedial action cost estimates available within the
Agency. The OLM average cost of an operable unit
is reported in the FY 1989 Superfund Annual Report
to Congress. (Revisions will be reported in
subsequent Annual Reports and also made available
to Regions through subsequent fact sheets.)

Does the waiver have to be invoked when the costs of
meeting an ARAR are estimated to exceed the dollar
threshold?

No. Exceeding the threshold establishes a presump-
tion that the waiver should be considered, but does
not require that it be invoked. In instances where the
threshold is reached but the Fund-balancing waiver is
not invoked, either the ROD or the Administrative

Qs.

Qs.

Q7.

Q8.

Q9.

Record should document the fact that the waiver was
considered and provide the rationale. For example,
the Region might determine that the cost of
performing this remedy is not so disproportionately
high as to threaten the availability of the Fund to
respond to other sites that may present a threat to
human health and the environment.

Can the Fund-balancing waiver be invoked even
when the cost threshold is not exceeded?

Yes. EPA has reserved the right to invoke this
waiver in specific situations when the cost of meeting
the ARAR is expected to fall below the threshold
but EPA has determined that the single site
expenditure would place a disproportionate burden
on the Fund. (See Preamble to the NCP, 55 FR
8666, 8750.)

Is the waiver available for other Federal agencies or
potentially responsible parties (PRPs)?

No. CERCLA Section 121(d)(4)(F) clearly restricts
use of this waiver to remedial actions conducted
under CERCLA Section 104 and financed by the
Fund. The waiver is unavailable to other Federal
agencies or PRPs, which use other monies for their
CERCLA activities. (See also Preamble to the NCP,
55 FR 8666, 8750.)

Most remedies have to comply with more than one
ARAR., If the Fund-balancing waiver is being
considered, which ARAR should be waived?

The ARAR that increases the potential remedial
action costs by the threshold amount should be
considered for the Fund-balancing waiver. However,
the remedial action must comply with other ARARs
that do not excessively raise the cost of remediation.

Can the Fund-balancing waiver be used with other
waivers?

Yes. For example, the Fund-balancing waiver could
be used to waive an excessively expensive ARAR at
the same site where it is necessary to waive another
ARAR because of technical impracticability.

Can the Fund-balancing waiver be used for removal
actions?

In theory, yes, but this is highly unlikely given the
monetary limits and limited scope of removal actions.
It is more likely that compliance with an excessively
expensive ARAR for a removal action would be
determined to be beyond the scope of the action, and
therefore impracticable under the NCP. (See NCP at
40 CFR section 300.415(i)(2) and Preamble to the
NCP, 55 ER 8666, 8696.)



Q10.

Qll1.

Q12.

Q13.

Can the Fund-balancing waiver be invoked only at
Fund-lead orphan sites (i.e., sites where no PRPs
have been identified)?

No. The Fund-balancing waiver may also be invoked
at a Fund-lead site where PRPs exist and may
potentially settle. However, if PRPs do settle and
subsequently take over the project, they cannot take
advantage of the waiver -- the action will no longer
be solely funded under Section 104 and the Fund-
balancing waiver will no longer be available.
Likewise, the waiver is not available for mixed-
funding cases involving contributions by both PRPs
and the Fund. Therefore, where circumstances for
settlement with PRPs potentially exist, the Region
should anticipate this possibility by including a
contingent remedy (without the waiver) in the ROD.
If such a contingent remedy has not been included in
the ROD, and a settlement with PRPs is reached, the
ROD should be amended to remove the waiver or an
Explanation of Significant Differences (ESD) should
be issued. The ROD should be amended if removing
the waiver would fundamentally alter the basic
features of the selected remedy. (See NCP at 40
CFR section 300.435 (c)(2)(ii) and Preamble to the
NCP, 55 FR 8666, 8771-8772.) An ESD may be
issued if removing the waiver significantly changes,
but does not fundamentally alter, the remedy selected
in the ROD. (See NCP at 40 CFR section
300.435(c)(2)(i) and Preamble to the NCP, 55 FR
8666, 8770-8772.)

If the Fund-balancing waiver has not been invoked in
the ROD because a PRP settlement was anticipated,
can it be subsequently invoked if no settlement ever
occurs?

Yes. If a settlement with PRPs is not reached, and
the remedy will be performed using Fund monies
under CERCLA Section 104, the Fund-balancing
waiver can be invoked by a ROD amendment or, in
appropriate cases, an ESD.

Will the answer to the previous questions ever lead
to an incentive for PRPs not to settle?

It could. However, the statute is clear that the Fund-
balancing waiver is available only for Fund-financed
actions. Of course, if such an incentive not to settle
exists, PRPs may be encouraged to settle through the
issuance of a unilateral order and the resulting
possibility of fines and treble damages. (See
CERCLA Sections 106 and 107(c)(3).)

If a remedy is undertaken solely using the Fund, and
the Fund-balancing waiver is invoked, can the Agency
later bring an action to recover its costs?

Yes. The fact that the statute allows EPA to select
a remedy made less expensive by the waiver does not
affect the right of the Agency to be reimbursed later
under CERCLA Section 107 for the costs of that
remedy.

Q14. What language should be used in the ROD for

A

invoking the Fund-balancing waiver?

Highlight 3 provides sample language for various
sections of the ROD. This language is based on the
hypothetical site circumstances presented in High-
light 2 of this fact sheet and a hypothetical State
law. For additional language, see Guidance on Pre-
paring Superfund Decision Documents (the "ROD
Guidance"), EPA/540/G-89/007, July 1989, page 6-5.

Sample language for the Statutory Determina-
tions Section (of the Declaration):

Sample language for the Description of Alterna-
tives Section (of the Decision Summary):

Highlight 3: SAMPLE ROD LANGUAGE

The selected remedy is protective of human
health and the environment, complies with or
meets the requirements for a waiver of Federal
and State requirements that are legally
applicable or relevant and appropriate to the
remedial action, and is cost-effective. This
remedy utilizes permanent solutions . . ..

The first remedial alternative, which involves
the removal and off-site disposal of
contaminated stream sediments, complies with
the State water-quality standard at Reg. Sec.
X.100, because it ensures that stream water
contaminant levels will not exceed .001 ppm.
The State water-quality standard is applicable
to this remedial alternative because the
standard requires maintenance of all in-State
streams, reservoirs, and lakes at health-based
levels, as established in State regulations at
Sec. X.100.

The second remedial alternative, which
involves partial capping and surface-water
diversion, justifies a waiver of the State water-
quality standard found at Reg. Sec. X.100,
based on the Fund-balancing waiver found in
CERCLA Section 121(d)(4)(F) and NCP
section 300.430(f)(1) (ii)(C)(6). Attaining the
State water-quality standard for this operable
unit (as contemplated by the first remedial
alternative) would cost more than $1 billion.
EPA has determined that this site expenditure
would not provide a balance between the need
for protection of human health and the
environment at this site, and the availability of
Fund monies to respond to other sites that
may present a threat to human health and the
environment.




Highlight 3: SAMPLE ROD LANGUAGE
(CONTINUED)

Sample language fof the Summary of Comparative
Analysis of Alternatives Section (of the Decision
Summary): .

EPA has determined that each remedial
alternative is protective of human health and
the environment, and complies with (or
justifies a waiver of) applicable or relevant and
appropriate requirements.

Sample language for the Statutory Determinations
Section (of the Decision Summary):

The selected remedy complies with or waives
all Federal and State ARARs. The State
water-quality standard was waived for surface-
water cleanup at this site because attainment of
this requirement would cost more than §1
billion, which would not provide a balance
between the need for protection of human
health and the environment at this site and the
availability of Fund monies to respond to other
sites that may present a threat to human health
and the environment. (See CERCLA Section
121(d)(4)(F) and the NCP, 40 CFR section
300.430(f)(1)({i)(C)(6).)

¢ % % %S

NOTICE: The policies set out in this fact sheet are
intended solely as guidance. They are not intended, nor
can they be relied upon, to create any rights enforceable
by any party in litigation with the United States. EPA
officials may decide to follow the guidance provided in this
fact sheet, or to act at variance with the guidance, based
on an analysis of site-specific circumstances. The Agency
also reserves the right to change this guidance at any time
without public notice.
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INTRODUCTION ing protection of human health and 4. Utilize permanent solutions and
the environment at a particular site, alternative treatment technolo-
The Superfund program’s rem- This framework can be streamlined gies or resource recovery tech-

edy selection processisthedecision-
making bridge between the analy-
sisofremedial alternatives forclean-
ingup a site conducted in aremedial
investigationffeasibility -study (RI/
FS) and the explanation of the se-
lected remedy that is documented
in a Record of Decision (ROD). This
fact sheet describes statutory re-
quirements for CERCLA remedies
and the process EPAhas established
in the 1990 revised National Con-
tingency Plan (55 FR 8666 (3/8/90))
for meeting these requirements.
This process is a general framework
for reaching a judgment as to the
most appropriate method of achiev-

as appropriate to the site.

STATUTORY REQUIREMENTS

Section 121 of CERCLA man-
datesthatthe remedial action must:

1. Protect human health and the
environment;

2. Comply with applicable or rele-
vant and appropriate require-
ments (ARARs) unless a waiver
is justified;

3. Be cost-effective;

nologies to the maximum ex-
tent practicable;

5. Satisfy the preference for treat-
ment as a principal element, or
provide an explanation in the
ROD why the preference was
not met.

EPA has established a national
goal and expectations reflecting
these requirementsin the 1990 NCP
(Sec. 300.430(a)(1)(i) and (iii). The
NCP also defines nine criteria that
are to be used to compare remedial
alternatives, to establish the basis
for the selection decision, and to

EXHIBIT 1: PROGRAM EXPECTATIONS > Containment will be considered for wastes that pose a relatively

Protection of human health and the environment can be achieved
through a variety of methods: treatment to destroy or reduce the
inherent hazards posed by hazardous substances, engineering con-
trols (such as containment), and institutional controls to prevent ex-
posure to hazardous substances. The NCP sets out the types of
remedies that are expected to result from the remedy selection
process (Sec. 300.430(a)X 1Xiii)).

> Treatprincipal threats, wherever practicable. Principal threats
for which treatment is most likely to be appropriate are
characterized as:

- Areas contaminated with high concentrations of toxic com-
pounds;

- Liquids and other highly mobile materials;

- Contaminated media (e.g., contaminated ground water,
sediment, soil) that pose significant risk of exposure; or

- Media containing contaminants several orders of magni-
tude above health-based levels.

> Appropriate remedies often will combine treatment and con-
tainment. For a specific site, treatment of the principal
threat(s) may be combined with containment of treatment
residuals and low-level contaminated material.

low long-term threator where treatment is impracticable. These
include wastes that are near health-based levels, are substan-
tially immobile, or otherwise can be reliably contained over long
periods of time; wastes that are technically difficult to treat or
for which treatment is infeasible or unavailable; situations
where treatment-based remedies would result in greater over-
all risk to the human health or the environment duringimplem-
entation due to potential explosiveness, volatilization, or other
materials handling problems; or sites that are extraordinarily
large where the scope of the problem may make treatment of all
wastes impracticable, such as municipal landfills or mining
sites.

Institutional controls are most useful as a supplement to engi-
neering controls for short- and long-term management. lustitu-
tional controls (e.g. deed restrictions, prohibitions of well con-
struction) are important in controlling exposures during reme-
dial action implementation and as a supplement to long-term
engineering controls. Institutional controls alone should not
substitute for more active measures (treatment or containment)
unless such active measures are found to be impracticable.

Innovative technologies should be considered if they offer the
potential for comparable or superior treatment performance,
fewer | lesser adverse impacts, or lower costs for similar levels of
performance than demonstrated technologies.

Ground waters will be returned to their beneficial uses within
reasonable periods of time wherever practicable.

April 1990 - 1




Exhibit 2
Key Steps In the Development of Remedial Alternatives
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demonstrate that statutory require-
ments have been satisfied (Sec.
300.430(f)(1)). Each of these as-
pects of EPA's remedy selection
approach are described below.

GOAL AND EXPECTATIONS
OF THE REMEDY SELECTION
PROCESS

The national goal of the remedy
selection process is "to select reme-
dies that are protective of human
health and the environment, that
maintain protection over time, and
that minimize untreated waste”
(NCP Sec. 300.430(a)(1Xi)).

2 -~ OSWER Directive 9355.0-27FS

While protection of human
health and the environment can be
achieved through a variety of meth-
ods, this goal reflects CERCLA'sem-
phasis on achieving protection
through the aggressive, but realis-
tic use of treatment. The 1990 NCP
presents EPA's expectationsregard-
ing circumstances under which
treatment, as well as engineering
and institutional controls, are most
likely to be appropriate (Sec.
300.430(aX1Xiii), see Exhibit 1).
These expectations are intended pri-
marily to assist in focusing the de-
velopment of alternatives in the FS
(see The Feasibility Study: Devel-
opment and Screening of Alterna-
tives, OSWER Directive 9355.3-

01FS). These expectations do not
substitute for site-specific balanc-
ing of the nine criteria to determine
the maximum extent to which treat-
ment can be practicably used in a
cost-effective manner for a operable
unit.

Exhibit 2 illustrates the alter-
natives development process, as
shaped by the expectations. The
process begins with the identifica-
tion of preliminary remediation
goals, which provide initial esti-
mates of the contaminant concen-
trations/risk levelsof concern. Based
on ARARs, readily available toxic-
ity information, and current and fu-
ture land use, preliminary remedia-
tion goals are initial health-based
levels and are used to define site ar-
eas that may require remedial ac-
tion (i.e., action areas). Areas on-
site with contaminant concentra-
tions several orders of magnitude
(e.g., 2) above these preliminary re-
mediation goals are candidate ar-
eas for treatment. Areasonsite with
contaminant concentrations within
several orders of magnitude of these
preliminary remediation goal levels
arecandidate areasforcontainment.
The remediation goals, action ar-
eas, and target treatment/contain-
ment areas are refined throughout
the RI/FS process as additional in-
formation becomes available. The
final determination of remediation
goals, action areas, and the appro-
priate degree of treatment and con-
tainment are made as part of the
remedy selection.

THE REMEDY SELECTION
PROCESS

Overview

The remedy selection process
begins with the identification of a
preferred alternative from among
those evaluated in detail in the FS
by the lead agency, in consultation
with the support agency. The pre-
ferred alternative is presented to
the publicin a Proposed Plan that is



EXHIBIT 3: NINE EVALUATION
CRITERIA

EPA has developed nine criteriato
be used to evaluate remedial alterna-
tives to ensure all important considera-
tions are factored into remedy aelection
decisions. These criteria are derived
from the statutory requirements of
Section 121, particularly the long-term
effectiyeness and related considerations
specified inSection 121(bX 1), as well as
other_additional technical and policy
considerations that have proven to be
important for selecting among remedial
alternatives.

Threshold Criteria

The two most important criteria
are statutory requirements that must
be satisfied by any alternative in order
for it to be eligible for selection.

1. Overall protection of human health
and the environment addresses
whether or not a remedy provides
adequate protection and describes
how risks posed through each
exposure pathway (assuming area-
sonable maximum exposure) are
eliminated, reduced, or controlled
through treatment, engineering
controls, or institutional controls.

2. Compliancewithapplicableorrele-
vantand appropriate requirements
(ARARs) addresses whethera rem-
edy will meet all of the applicable

or relevant and appropriate require-
ments of other Federal and State
environmental laws or whether a
waiver can be justifled.

Primary Balancing Criteria

Five primary balancing criteria are
used to identify major trade-offs between
remedial alternatives. These trade-ofls
are ultimately balanced to identify the
preferred alternative and to select the final
remedy.

1. Long-term effectiveness and
permanence refers to the ability of a
remedy to maintain reliable protec-
tion of human health and the envi-
ronment over time, once cleanup goals
have been met.

2. Reduction of toxicity, mobility, or
volume through treatment is the an-
ticipated performance of the treat-
ment technologies a remedy may
employ.

3. Short-termeffectiveness addresses the
period of time needed to achieve pro-
tection and any adverse impacts on
human health and the environment
that may be posed during the con-
struction and implementation period,
until cleanup goals are achieved.

4. Implementability isthe technical and
administrative feasibility of a rem-
edy, including the availability of ma-
terials and services needed to imple-
ment a particular option.

6. Cost includes estimated capital and
operation and maintenance costs, and
net present worth costs.

Modifying Criteria

These criteria may not be considered
fully until afterthe formal publiccomment
period on the Proposed Plan and RIFS
report is complete, although EPA works
with the State and community throughout
the project.

1. State acceptance addresses the sup-
port agency’s comments. Where the
State or other Federal agency is the
lead agency, EPA’s acceptance of the
selected remedy should be addressed
under this criterion. State views on
compliance with State ARARs are
especially important.

2. Communily acceptance refers to the
public’sgeneral responseto the alter-
natives described inthe Proposed Plan
and the RUFS report.

The 1990 NCP at 55 FR 8719-23
describes how the detailed analysis of al-
ternatives is to be performed using these
criteria. The detailed analysis is the infor-
mation base upon which the remedy selec-
tion decision is made. Chapter 7 of the
“Interim Final Guidance for Conducting
Remedial Investigations and Feasibility
Studies Under CERCLA” (October 1988)
provides further detail on the process.

issued for comment along with the
RI/FS. Upon receipt of public com-
ments on the Proposed Plan, the
lead agency consults with the sup-
port agency to determine if the pre-
ferred alternative remains the most
appropriate remedial action for the
site or operable unit. The final
remedy is selected and documented
in a Record of Decision.

Considering the Nine Criteria

The identification of a preferred
alternative and final selection of a
remedy is derived from considera-
tion of nine evaluation criteria in
three major steps, as described in
the 1990 NCP (Sec.
300.430(fX1)(ii)}(E)). The nine crite-
ria are presented in Exhibit 3. The
steps in which the criteria are con-
sidered are depicted in Exhibit 4
and discussed below.

Threshold Criteria

The first step of remedy selec-
tion is toidentify those alternatives
that satisfy the threshold criteria.
Only those alternatives that pro-
vide adequate protection of human
health and the environment and
comply with ARARs (or justify a
waiver) are eligible for selection.
Alternatives that do not satisfy the
threshold criteria should not be
evaluated further.

Primary Balancing Criteria

The second step involves the
balancing of tradeoffs among pro-
tective and ARAR-compliant alter-
natives with respect to the five pri-
mary balancing criteria (and modi-
fying criteria, if known). In this
step, alternatives are compared with
each other based on their long-term
effectiveness and permanence, re-

duction in toxicity, mobility, or vol-
ume achieved through treatment,
implementability, short-term effec-
tiveness, and cost. The sequence in
which thecriteria are generally con-
sidered, and pertinent considera-
tions related to each, are noted be-
low.

1. Long-term effectiveness and
permanence is a major theme of
CERCLA Section 121, and,
therefore, is one of the two most
important criteria used during
remedy selection to determine
the maximum extent to which
permanence and treatment are
practicable. This factor will
often be decisive where alterna-
tives vary significantly in the
types of residuals that will
remain onsite and/or their re-
spective long-term management
controls.

April 1990 - 3



Exhibit 4

THRESHOLD
CRITERIA

BALANCING Evaluate:

CRITERIA * Long-term Effectiveness
* Reducton of T.M.V.
+ Short-term Effectiveness
+ implementability
* Cost

Y

Choose Preferred Altemative:
» Balancing across Criteria
+ Emphasize Long-Term

native. Poor short-term effec-
tiveness can weigh significantly
against an option and can, in
fact, result in an alternative
beingrejected as unprotective if
adverse impacts cannot be ade-
quately mitigated.

Implementability is particularly
important for evaluating reme-
dies at sites with highly hetero-
geneous wastes or media that
make the performance of cer-
tain technologies highly uncer-
tain. Implementability is also
significant when evaluating
technologiesthat areless proven
and remedies that are depend-
ent on a limited supply of facili-
ties (e.g., TSCA - permitted land
disposal facility), equipment
(e..g., in-situ vitrification units),
or experts.

TMV.

Effectiveness and Reduction of

Y

Proposed Plan Issued for Comment

MODIFYING

CRITERIA State and

Community
Acceptance

Selected Remedy

Reduction in the toxicity, mobil-
ity, or volume of contaminants
achieved through the applica-
tion of treatment technologies
is the other criterion that will
be emphasized during remedy
selection in determining the
maximum extent to which per-
manent solutions and treatment
are practicable. Remedies that
use treatment to address mate-
rials comprising the principal
threats posed by a site are pre-
ferred over those that do not.
Treatment as part of CERCLA
remedies should generally
achieve reductions of 90 to 99
percentin the concentrationsor
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mobility of individual contami-
nants of concern. There will,
however, be situations where
reductions outside the 90 to 99
percent range will be appropri-
ate to achieve site-specific re-
mediation goals.

The short-term effectiveness of
an altemnative includes consid-
eration of the time required for
each alternative to achieve pro-
tection, as well asadverseshort-
term impacts that may be posed
by their implementation. Many
potential adverse impacts can
be avoided by incorporating
mitigative steps into the alter-

5. Cost may play a significant role

inselectingbetween optionsthat
appear comparable with respect
to the other criteria, particu-
larlylong-termeffectiveness and
permanence, or when choosing
among treatment options that
provide similar performance.
Cost generally will not be used
to determine whether or not
principal threats willbetreated,
except under special circum-
stances that make treatment
impracticable (see expecta-
tions). Costcanneverbeused to
pick aremedy thatis not protec-
tive.

Modifying Criteria

If known at the completion of
the RI/FS, state (support agency)
and community acceptance of the
alternatives should be considered
with the results of the balancing
criteria evaluation to identify the
preferred alternative. After the
public comment period, state and
community acceptance are again
considered, along with any new in-
formation, and may prompt modifi-
cation of the preferred alternative.



Exhibit 5

Relationship of the Nine Criteria to the Statutory Findings

| ~ NINE CRITERIA - I

AND THE ENVIRONMENT
COMPLIANCE WITH ARARs

| STATUTORY FINDINGS I

PROTECTION OF HUMAN HEALTH ————————> PROTECTION OF HUMAN HEALTH

AND THE ENVIRONMENT
>» COMPLIANCE WITH ARARs OR

LONG-TERM EFFECTIVENESS
AND PERMANENCE

TOXICITY, MOBILITY, OR
VOLUME REDUCTION
THROUGH TREATMENT

SHORT-TERM EFFECTIVENESS

IMPLEMENTABILITY

JUSTIFICATION OF A WAIVER

UTILIZATION OF PERMANENT
L > SOLUTIONS AND TREATMENT OR
RECOVERY TO THE MAXIMUM
COST EXTENT PRACTICABLE ("MEP")
STATE AGENCY ACCEPTANCE
COMMUNITY ACCEPTANCE
____________________________ PREFERENCE FOR TREATMENT
AS A PRINCIPAL ELEMENT OR
EXPLANATION AS TO WHY
PREFERENCE NOT SATISFIED
Identification of a Preferred this determination includes long- vide the best balance of trade-offs,

Alternative

Once the relative performance
of the protective and ARAR-compli-
ant alternatives under each crite-
rion has been established, prelimi-
nary determinations of which op-
tions are cost-effective and which
alternatives utilize permanent so-
lutions and treatment technologies
to the maximum extent practicable
are made to identify the preferred
alternative. Exhibit § illustrates
the relationship between the nine
criteria and the statutory require-
ments for remedy selection.

Cost-effectivenessisdetermined
by comparing the costs of all alter-
natives being considered with their
overall effectiveness to determine
whether the costs are proportional
to the effectiveness achieved. Over-
all effectiveness for the purpose of

term effectiveness and permanence;
reduction of toxicity, mobility, and
volume through treatment; and
short-term effectiveness. More than
one alternative can be cost-effec-
tive.

The determination of which cost-
effective alternative utilizes perma-
nent solutions and treatment to the
maximum extent practicable is a
risk management judgment made
by the decisionmaker who balances
the tradeoffs among the alterna-
tives with respect to the balancing
criteria (and modifying criteria to
the extent they are known). As a
general rule, those criteria that dis-
tinguish the alternatives the most
will be the most decisive factors in
the balancing. See Exhibit 6 for a
summary of criteria likely to be im-
portant in certain site situations.
The alternative determined to pro-

as considered in light of the statu-
tory mandates and preferences, as
well as the NCP goal and expecta-
tions, is identified as the preferred
alternative and presented to the
public for comment in a Proposed
Plan.

Final Selection of Remedy

Upon receipt of public com-
ments, the preferred alternative is
reevaluated in light of any new in-
formation that has become avail-
able, including State and commu-
nity acceptance, if previously un-
known. Thisnewinformation should
be considered to determine whether
an option other than the preferred
alternative better fulfills the statu-
tory requirements. The decision-
maker's final judgment is docu-
mented in a Record of Decision.
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Exhibit 6

EXAMPLES OF PROMINENT CRITERIA AND EXPECTATIONS
FOR SELECTED SITE SITUATIONS

EXPECTED RESULT OF REMEDY

SITUATION EROMINENT CRITERIA SELECTION®
Small areaofhigh levels of toxic contaminants Long-term effectiveness, Treatment is preferred when highly toxic mate-
(e.g., lagoon, hot spots) Reduction of toxicity, mobility,or vol-  rial is a principal threat at a site
ume through treatment
Highly mobile contaminants (e.g., liquids, vola- Long-term effectiveness, Treatment is preferred when highly mobile
tiles, metals) Reduction of mobility through treat- material is a principal threat at a site
ment
Very large volume of material contaminated Implementability, Containment may afford high level of long-term
marginally above health-based levels(e.g., mine  Cost effectiveness; treatment may be difficult to im-
tailings one order of magnitude above health- plement because of insufficient treatment ca-
based levels in soil) pacity for large volume of material, and cost of
treatment may be prohibitive due to large scope
of site
Complex mixture of heterogeneous waste Implementability,
without discrete hot spots (e.g., heterogeneous Short-term effectiveness, Treatment of heterogeneous waste often diffi-
municipal landfill waste) Cost cult or infeasible, reducing implementability;

containment avoids short-term impacts and un-
certainties associated with excavation; cost of
treatment may be prohibitive

Soils contaminated with high concentrations Long-term effectiveness,

of VOCs Short-term effectiveness In-situ treatment may be preferred over excava-
tion because of negative short-term impacts and
high cost of excavation

Contaminated ground water Long-term effectiveness,

Short-term effectiveness Ground waters should be returned to beneficial

use as soon as is practicable

* These are only examples and have been highly simplified for illustration purposes. They are not intended to prescribe certain remedies
for certain situations.

NOTICE: The policies set out in this memorandum are intended salely for the guidance of Government personnel. They are not intended, nor can they be relied
upon, to create any rights enforceable by any party in litigation with the United States. EPA officials may decide to follow the guidance provided in this
memorandum, or to act at variance with the guidance, based on an analysis of specific ste circumstances. Remedy selection decisions are made and justified on
a case-specific basis. The Agency also reserves the right to change this guidance at any time without public notice.
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United States Office of Publication 9234.2-05/FS

Environmental Protection Solid Waste and
Agency Emergency Response December 1989

CERCLA Compliance With Other Laws Manual

CERCLA Compliance
with State Requirements

Office of Emergency and Remedial Response
Office of Program Management 0S-240 Quick Reference Fact Sheet

wEPA

The 1986 Superfund Amendments and Reauthorization Act (SARA) adopts and expands a provision in the 1985
National Contingency Plan (NCP) that remedial actions must at least attain applicable or relevant and appropriate
requirements (ARARs). Section 121(d) of CERCLA, as amended by SARA, requires attainment of Federal ARARSs and
of State ARARs in State environmental or facility siting laws when the State requirements are promulgated, more
stringent than Federal laws, and identified by the State in a timely manner.

To implement the ARARSs provision, EPA has developed guidance, CERCLA Compliance With Other Laws Manual:
Parts | and II (Publications 9234.1-01 and 9234.1-02). EPA is preparing a series of short fact sheets that summarize these
guidance documents. This fact sheet provides a guide to Chapter 6 of Part II, which addresses CERCLA compliance with
State requirements. The material covered here is based on SARA and on policies in the proposed revisions to the NCP.
The final NCP may adopt policies different from those covered here and should, when promulgated, be considered the
authoritative source.

I.  INTRODUCTION TO STATE ARARs State requirements, like Federal requirements, must
also be substantive in nature to qualify as ARARs.
Prior to SARA, the NCP classified all State Administrative or procedural State requirements are not
requirements as criteria that EPA should consider when ARARs. Elements of State ARARSs are discussed below.
selecting a remedy. The amendments elevated to the level
of potential ARARSs any "promulgated” State requirements Generaily, laws and regulations adopted at the State
that are "more stringent” than Federal requirements (see level, as distinguished from the regional, county, or local
Highlight 1 for specific criteria). level, are considered to be State ARARs. Local laws in

themselves are not ARARs. However, requirements that
are developed by a local or regional body and are both

Highlight 1: CRITERIA FOR A STATE adopted and legally enforceable by the State may be

REQUIREMENT TO QUALIFY AS AN ARAR potential State ARARs. Potential State ARARs may

) also be found where local or regional boards have

In order to qualify as a Statc ARAR, a State established standards that become part of a legally
requirement should be: enforceable State "plan.”

* A State law; Il STATE ENVIRONMENTAL OR FACILITY SITING

. LAWS AS ARARs
e An environmental or facility siting law;

Several common types of State statutes that may
¢ Promulgated; provide State ARARSs are described below. Guidance
on compliance with these requirements is provided.

More stringent than the Federal requircment;
A.  State Siting Requirements (Location Standards)

Identified in a timely manner; and

. ) State siting requirements may restrict the location
Consistently applied. of existing and expanding or new hazardous waste
treatment, storage, and disposal (TSD) facilities
(Highlight 2 provides the triggers for State siting

Printed on Recycled Papar




requirements). Siting restrictions have generally been left
to the States to implement. However, thc Resource
Conservation and Recovery Act (RCRA) contains limited
siting provisions that restrict locations in fault zones, 100-
year floodplains, salt dome and salt bed formations, and
underground caves. As of 1987, 33 States had
promulgated siting requirements that were more stringent
than Federal requirements.

Highlight 2: TRIGGERS FOR STATE
SITING REQUIREMENTS

State siting requirements may be triggered as
potential ARARs when:

e An existing hazardous waste site is in a restricted
location, and a corresponding action is required
(such as a removal, remediation, design, or
modified care);

e A new hazardous waste unit is to be created in a
restricted location; or

¢ A non-land-based unit is brought on-site.

The application of a State siting law to a Superfund
action also depends upon the State’s definition of a "new"
or "existing" site. Because Superfund sites generally
represent pre-existing (and unplanned) situations, State
restrictions for new or operating facilitics may not apply
to Superfund sites.

State siting requirements are commonly found in
State laws that address environmentally sensitive areas
such as wetlands, endangered species habitats, gamelands,
parks, preserves, and underground mining/subsidence
areas. States also protect ground water and surface water
through a variety of location standards such as: (1)
prohibitions of facilities in certain locations; (2)
quantitative setback distances from water supplies or other
watcer bodies; (3) quantitative thickness or hydraulic
conductivity in soil barriers; and (4) designation of
acceptable soil or rock type for facility siting. Finally,
buffer zones may also contain location standards ranging
from specific setback distances to general statements that
preclude interference with population areas.

B. Discharge of Toxic Pollutants to Surface Waters

The Clean Water Act (CWA) requires States 1o
identify water bodies that may be adversely affected by
toxic pollutants and to develop criteria to protect these
arecas. State toxic pollutant regulations are generally pre-

Temple, Barker, and Sloane, Inc., Review of State Hazardous Waste
Faclity Criteria, Revised Draft Final Report. U.S. EPA, Washington,
DC, 1987.

sented in the form of narrative goals rather than numeric
criteria. For example, State narrative requirements may
be expressed in terms predicated upon specific toxicity
testing procedures or in terms of whole effluent toxicity
limits. ~ All substantive aspects of these narrative
requirements may be ARARs for CERCLA discharges.
In addition, general prohibitions on toxic pollutant
discharges of known carcinogens may be State ARARs
for on-sitt  CERCLA discharges.  All such State
requirements should be examined for any exemptions of
Federal activities.

C. Antidegradation Requirements for Surface Water

The CWA requires all States to adopt statutes or
regulations that prevent the degradation of high-quality
waters. In addition, States may have promulgated other
antidegradation requirements for surface waters (see
Highlight 3 for typical State antidegradation
requirements).

Highlight 3: TYPICAL STATE
ANTIDEGRADATION REQUIREMENTS

Typical State antidegradation requirements will
mandate the:

+ Maintenance of existing in-stream designated
beneficial uses; R

e Maintenance of high-quality waters unless the
State decides to allow limited degradation where
economically or socially justifiable;

« Maintenance of the quality of Outstanding
National Resource Waters (ONRW); and

e Use of best available technology for treatment
of new or increased pollution into high-quality
waters.

If a CERCLA remedial action involves a point-source
discharge of treated effluent to high-quality surface
waters, these various State antidegradation requirements
may bec ARARs for the discharge.

D. Antidegradation Requirements for Ground Water

Like antidegradation requirements for surface water,
antidegradation requirements for ground water are
generally prospective in nature and are designed 1o
prevent further degradation of water quality. If a State
has developed antidegradation requirements for ground
water, CERCLA remedial actions involving injection of
partially treated water into a pristine aquifer may be
affected. These State requirements would not, however,
require cleanup to the aquifer’s original quality prior 10
contamination. However, thcre may be a State cleanup



law that specifically requires cleanup to background, which
would constitute an ARAR for the remediation.

III. "PROMULGATED" LAWS AS ARARs

A State requirement must be promulgated to qualify
as an ARAR. A State requirement is promulgated if it
is: (1) legally enforceable; and (2) of general applicability
(see Highlight 4).

ARARs if the narrative statute is an ARAR, and has
implementing regulations that are also ARARs.

IV. "MORE STRINGENT" LAWS AS ARARs

CERCLA requires remedies to comply with State
requirements that are more stringent than Federal
requirements (see Highlight § for a definition of "more
stringent”).

Highlight 4: PROMULGATED STATE LAWS

e Legal Enforceability: State requirements may be
legally enforceable in several ways. State statutes
or regulations may either: (1) have their own
specific enforcement provisions written into them;
or (2) be enforced through the State’s general
legal authority.

o General Applicability: State requirements must
apply to a broader universe than Superfund sites.
For example, a State requirement having general
applicability ("of general applicability”) would
apply to all hazardous waste sites in the State
that meet the jurisdictional prerequisites of the
requirement, not just to CERCLA sites.

Promulgated requirements are found in State statutes
and regulations that have been adopted by authorized
State agencies. Statute numbers, enactment dates, and
effective dates may indicate whether the requirements have
been promulgated. Such promulgated requirements may
be either numerical or narrative in form.

A. Criteria That Are "To Be Considered” (TBCs)

Although they are not ARARs, State advisories,
guidance and policies, etc., may help EPA define and
develop protective remedies and interpret State laws.
These State policies and guidance, known as "to be
considered" (TBCs), are not potential ARARs because
they are neither promulgated nor enforceable. It may be
necessary to consult TBCs to interpret ARARS or to
determine preliminary remediation goals when ARARs do
not exist for particular contaminants. States should
identify or communicate to EPA TBCs that they consider
to be pertinent to the remedy.

B. Narrative Standards

Occasionally, a State may submit as an ARAR a
narrative State statute. While narrative State statutes may
be ARARs, unpromulgated methodologies that arc
designed to implement narrative statutes are not. EPA has
discretion to determine whether numbers obtained from
unpromulgated methodology should be met, or whether
they constitute TBCs. [t is important to note, however,
that numbers derived {rom State narrative statutes may be

Highlight 5: CRITERIA FOR
"MORE STRINGENT"

e State requirements are more stringent than
Federal requirements if the State program has
Federal authorization and the State
requirements are "at least" as stringent.

» State programs that do not have a Federal
counterpart are generally more stringent
because they add new requirements.

o Stringency comparisons may be necessary if a
State program is not Federally authorized but
has a Federal counterpart.

It is important to note that EPA believes that if a State
is authorized to implement a program in lieu of a
Federal agency, State laws arising out of that program
constitute the ARARSs instead of the Federal authorizing
legislation. A stringency comparison is unnecessary
because State regulations under Federally authorized
programs are considered to be Federal requirements.

V. IDENTIFYING AND COMMUNICATING STATE
ARARs IN A TIMELY MANNER

CERCLA requires States to identify ARARSs in a
timely manner. As a result, EPA and a State may enter
into a Superfund Memorandum of Agreement (SMOA)
which, among other things, establishes a schedule for
communicating ARARs. In the absence of a SMOA,
States must identify ARARs within certain timeframes
(identified below) in order for that identification to be
considered "timely". EPA is not legally required to
consider potential State ARARs that are not identified
within these timeframes. The responsibilities of a State
10 communicate ARARs will vary depending upon its
role at the site (see Highlight 6 for State roles and
responsibilities).

A. Critical Points for Identifying State ARARS

There are particular points in the preremedial and
remedial processes during which the lead and support
agencies must communicate with each other. SMOAs
may identify timeframes for communicating potential
ARARs. Tighlight 7 presents the critical points in the



Highlight 6: STATE ROLES AND
RESPONSIBILITIES

As the support agency, the State is responsible for:
¢ Receiving and reviewing information about
proposed Federal ARARs and TBCs, as early as

site characterization;

e Coordinating State input on ARARs from all
State agencies;

o Identifying State ARARs during the RI/FS;
s Justifying proposed State ARARs; and

¢ Reviewing ARARs identified in the proposed
plan and ROD.

As the lead agency, the State is responsible for:

» Requesting EPA’s identification of Federal
ARARs;

o Identifying State ARARs during the RI/FS;

o Identifying ARARSs and waivers in the proposed
plan; and

¢ Documenting compliance with ARARs in the
draft ROD.

pre-remedial and remedial processes if no SMOA exists,
or if the SMOA fails to address such timeframes. It is
important to note that regardless of their role, EPA and
the States each have an unvarying responsibility. States
are always responsible for identifying State ARARs and
communicating them to EPA in a timely manner. EPA
is alwavs responsible for making the final determination
on ARARs as part of remedy selection, regardless of who
conducts the RI/FS (ie., EPA, the State, or PRP), or who
recommends the remedy (i.e., EPA or the State), except
for State-lead non-Fund-financed sites.

B. EPA Responsibilities for Communicating
Waivers

If EPA intends to waive any State-identified ARARs
in its proposed plan, or does not agree with the State
that a certain State standard is an ARAR, it must
formally notify thc State cither: (1) when the Agency
submits the RI/FS for State review; or (2) when the
Agency responds to the State’s submission of the RI/FS.
In addition, EPA must respond to State comments on
waivers from, or disagreements about, State ARARs after
making the RI/FS and proposed plan available for public
comment.

Iighlight 7: CRITICAL POINTS
FOR IDENTIFYING ARARS

f TR T
1 ._Scoping of the fiL/FS )
! ® Lead and support agencies initiate discussion

I ot potential ARARs and TBCs, focusing on
| chemical- and locatlon-specific requirements.

'

Site Charac ation,.
¢ Lead ag y ds Preliminary Site Char-
acterizatlon Summary to support agencies to
facliitate ARARs Identification.
® Lead agency req ts potentlal chemical-
and locatlon-specific ARARs and TBCs from
support agency.

® Support agency has 30 days trom recelpt
of request to respond.

Develobient of Alter watives

® Lead agency begins prelimin.ry consideration
of action-specitic ARARs.

¢

Screening of Alternatives ]

actlon-specific ARARs.

| ® Lead Agency notities the support agency of

!
® Lead agency begins identification of |
|
i
|
|

alternatives that passed Initlal screening.
I

\

5 ,l;;taﬁo&‘An%iysis‘ of Altematives 1

¢ Before Comparative Analysis begins, lead
agency requests actlon-specific and any addi-
tional ARARs and TBCs from support agency.
® Support agency has 30 days from receipt
of request to respond.

Y

Selection of Preferred Alternative

* { ead agency states in Proposed Plan whether
each alternative will comply with all identifled
ARARs and/or Identifies proposed waivers
and thelr Justification.

® Lead agency provides Proposed Ptan and
RI/FS report to support agency for review.

Record of Decision (ROD)

® Lead agency summarizes ARAR compilance
in ROD and provides draft ROD to support
agencles for review.

1

Remedial Design/Remediat Action

* Lead agency:
-- provides a copy of the RD to support
agencles for review;
-- identifies additional ARARs based upon
deslign specificatlions/changes;
-- verlfies protectiveness of remedy It
significant new ARARs are promulgated;

and
-- reviews ARARs If RA significantly
ditferent than the ROD.




C. State Responsibilities for Documenting State ARARs

To demonstrate that the Statc requirement is an
ARAR, States are required by the NCP to provide
citations to the statute or regulation number. I[n addition,
States should provide the requirement’s effective date and
description of scope, where appropriate. Furthermore,
States should provide evidence that the requirement is
morc stringent than the Federal requircment. -Finally,
States should also describe in writing the relationship
between the State requirement and the site or action, to
show that the State requirement is applicable or relevant
and appropriate to _that particular site or action.

V1. STATE STANDARD WAIVERS
A. Statutory Waivers

Of the six ARAR waivers set forth in CERCLA, one
applies exclusively to State ARARs: inconsistent
application of the State standard by the State. This
waiver may be invoked when evidence exists that a State
standard has not been or will not be consistently applied
to both non-NPL and NPL sites within the State. The
waiver may be used, for example, for a State standard
that was promulgated but never applied, or for a standard
that has been variably applied or enforced. A State
standard is presumed to have been consistently applied
unless there is evidence to the contrary.

B. State Waivers

In addition to the waivers provided by CERCLA,
many State regulations have their own waivers or excep-
tions to their requirements. When a State requirement
has a waiver that is applicable, the State requirement does

not have to be met. EPA makes the final determination
as part of the selection of remedy.

State waivers are common components of State
siting requircments. Usually only temporary or
emergency situations qualify for waivers of State siting
requirements. Rcmedial actions at Superfund sites may
qualify for State waivers depending upon their design and
the particular waiver requirements. To determine if a
remedial action qualifies for a State waiver, the State
waiver provision should be examined for its duration,
circumstances that justify its use, and any renewal
provisions.

C. State-Wide Bans

Under CERCLA section 121(d), a State-wide ban
prohibiting land disposal of hazardous substances is not
an ARAR unless the following three criteria are met:

e The State requirement is of general applicability
and was adopted by formal means;

e The State requirement was 1dopted on the basis of
hydrologic, geologic, or other relevant considerations
and was not adopted for the purpose of precluding
on-site remedial actions or other land disposal for
reasons unrelated to protection of human health
and the environment; and

e The State arranges for, and assures payment of the
incremental costs of, utilizing a facility for
hazardous waste disposal.
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INTRODUCTION

When Congress f{irst enacted the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) in 1980, it
required States to be active partners in conducting Superfund response actions. Under CERCLA, States with the technical and management
capability to carry out a response action may be authorized to lead cleanup efforts ata site. Local communities and certain local government
agencies (such as fire departments and public health agencies) also participate in Superfund cleanup operations.

In 1986, Congress amended CERCLA and passed the Superfund Amendments and Reauthorization Act of 1986 (SARA). CERCLA, as
amended, strengthens the partnership between the Federal Government and State and local authorities.

State and tocal governments play an important role in ensuring effective, efficicnt and well-coordinated cleanups. Often local authoritics
arc the first responders at the scene of a hazardous substance relcase, providing critical fire protection, security, and health-related services.

HOW STATES AND The faw authorizes the Federal Government to take response actions at a site (Fedcral-lead), or to
. transfer the necessary {funds and management responsibility to a State (State-lead), to poliucal
LOCAL GOVERNMENTS subdivisions of States or 10 federally recognized Indian Tribes. Regardless of who has the Icad,
BECOME INVOLVED the National Oil and Hazardous Substances Pollution Contingency Plan (NCP) (40 CFR Part 300)
is the master plan for Superfund response. Together, CERCLA, as amended, and the NCP, ensurc
States’ involvement in responsc by requiring EPA to work with States during: 1) negotiations with
potentially responsible partics (PRPs), 2) the National Priorities List (NPL) listing and dclcting
process, 3) study of the site to determine cleanup options, and 4) sclection and implementation of

the remedy.

CERCLA, as amended, prohibits EPA from providing for arcmedial action unless the State makes
the following assurances or guarantecs:

= Pay part of the clcanup. A Statc is recquired to pay 10 percent of the cost of actual cleanup
only if the site was privalcly operated at the time of the hazardous substance relcase. A State
is required to pay 50 percent or morce of the total response costs incurred by Supertund if the
State or locality opcrated the site at the time hazardous wastes were disposed there.  For
cxample, if an old municipal landfill is found leaking hazardous chemicals, the State would
be required to provide at lecast half the cost of an entire Superfund response.  Political
subdrvisions may provide the cost share, but the State must assure payment in casc of defaukt.

+  Ensurc the availability ol a facility(s) for disposal of hazardous materials removed from a siic
during cleanup. Disposal facilitics must comply with all Federal and State requirements, and
must not threaten the quality of human health and the environment.

»  Ensurc that the State’s disposal capacity can adequately handie all wastes generated withm the
State over 20 years (cffective starting 1n 1989).

+  Opcerate and maintain the sclected remedy once the cleanup is completed and is proven to be
operational and functional. The State assumes full responsibility for future operation and
maintcnance.  Although a political subdivision may manage the actual operation and
maintcnance of the sclected remedy, the State mamntaing ultimate responsibility.

Pnnted on Recycled Paper



OVERVIEW OF CERCLA

Congress enacted the Comprchensive Envi-
ronmental Response, Coripensation and
Liability Act (CERCLA),commonly known
as Superfund, in 1980. This law crcated a
tax on the chemical and petroleum indus-
trics and provided broad Federal authority
to respond directly to releases or threatened
releascs of hazardous substances that may
endangcr public health or welfare or the
cnvironment. Over five years, $1.6 billion
were collected, and the tax went to a Trust
Fund for cleaning up abandoned or uncon-
trolled hazardous waste sites. The U.S. En-
vironmental Protection Agency (EPA)is re-
sponsible for running the Superfund pro-
gram.

OnOctober 17,1986, the Superfund Amend-
mentsand Reauthorization Act(SARA) was
signed into law. SARA increases the Trust
Fund to $8.5 billion over five years, and
strengthens EPA’s authority to conduct
cleanup and enforcement activities.

Under the Superfund program, EPA can:

»  Pay for the cleanup of hazardous waste
silcs when those responsible for such
sites cannot be found or are unwilling
or unable to clean up a site.

«  Take legal action to force those respon-
sible for hazardous waste sites that
threaten public health or the environ-
ment to clean up those sites or pay back
the Federal Government for the costs of
cleanup.

The law authorizes two kinds of response
actions:

«  Short-term removals where actionsmay
be taken to address releases or threat-
ened releases requiring prompt re-
sponse.

« Longer-term remedial responses that
permanently and significantly reduce
the dangers associated with releases or
threats of releases of hazardous sub-
stances that are serious but notimmedi-

" "REMOVAL ACTIONS -

MAY OGCUR PRIOR 10 OR DURING THE REMEDIAL PROCESS

Site PRP RD/RA
Discovery Search Site Cleanup)

PUBLIC PARTICIPATION AND ENFORCEMENT ACTIVITIES

atcly life threatening. They can be
conducted only at sites on EPA’s Na-
tional Prioritics List (NPL).

Remcdial and removal responsces include,
but are not limited to :

»  Destroying, detoxifying or immobi-
lizing the hazardous substances on
the site through incineration or other
treatment technologies.

»  Containing the substances on-silc so
that they can safecly remain there and
present no further threat,

»  Removing the materials from the site
10 an EPA-approved, licensed haz-
ardous waste facility for treatment,
containment, or destruction.

»  Identifying and restoring contami-
nated ground water, halting further
spread of the contaminants, or in some
circumstances providing an altcrnate
source of drinking water.

OVERVIEW OF SUPERFUND PROCESS |

OCGUR DURING ALL REMEDIAL PHASES

State and local involvement in the Superfund program varies depending upon the type of response action. During a removal action, which
is an action taken over the short term 1o address a release or threaiened release of hazardous substances, often local authorities arc the first
responders at the incident. For cxample, a city firc or police department can respond immediately to hazardous substance releases or may
serve in a support role 1o a State or Federal authority conducting removal cleanup activitics.

During a remedial action, which is an action intended o stop permancentiy or substantially reducc over the long term a releasc or threatened
relcase of hazardous substances, there are many ways for State and local governments to participate. States may conduct the Preliminary
Asscssment and Site Inspection (PA/SD), the Remedial Investigation and Feasibility Study (RI/FS) or the Remedial Design and Remedial
Action (RD/RA). States and local governments also may help identify potentiatly responsible partics and inform local communitics about
aclcanup. Whether a site requires a remedial or removal response, the role of State and local agencics is critical in protecting public health
and the cnvironment.




MECHANISMS TO Superfund provides the following mechanisms for State and local involvement:

ENSURE STATE AND Cooperative Agreements transfer funds from EPA to States, political subdivisions thereof,

LOCAL INVOLVEMENT and/or Indian Tribal governments to undertake the lead for site-specific response, or 1©
defray their costs associated with participation in Federal-lead or political subdivision-lcad
é T responses or other CERCLA  implementation activitics. It is also the legally binding

document to get assurances when the State does a remedial action. If a State receives
funds through a Cooperative Agreement, the State is not prohibited from entering into
intergovernmental agreements with political subdivisions for Superfund response.

CODE OF
FEDERAL . .
REGULATIONS «  Superfynd State Contracts are joint, legally binding agreements between EPA and a Statc or
Indian Tribe. Superfund State Contracts provide a vehicle for assuring the transfer of State
40 CFR Part 35 cost-sharing funds when EPA is leading a response action, for documenting that States meet
Subpart 0 all required assurances under CERCLA, as amended, and for documenting CERCLA

Section 121(f) involvement during a political subdivision-lecad response.

/. Procedures for using Cooperative Agrecments and Superfund State Contracts for Superfund

responses can be found at 40 CFR Part 35 Subpart O.
|

THE ROLE OF A political subdivision may be directly involved in a Superfund remedial cleanup. States,
POLITICAL however, arc required to be active partners, What legally constitutes a political subdivision differs
SUBDIVISIONS from State to State. Itisthe responsibility of each State to determine what unit of government meets

its legislative definition of a political subdivision (for example, a region, county, or town).

If a political subdivision leads the Superfund response, there are two options available to ensure
appropriate State involvement and to provide the required assurances. In the first option, EPA
enters into a Cooperative Agreement directly with the political subdivision. In this scenario, EPA
must also enter into a three-party Superfund State Contract, which specifies how EPA, the State,
and political subdivision will comply with CERCLA Sections 104 and 121 and the NCP. In the
second option, EPA enters into a Cooperative Agreement directly with the State. The State, in turn,
"passes through” the funds to a political subdivision and enters into a two-party Intergovernmental
Agreement with the political subdivision prior to cither the State or political subdivision incurring
costs for ficld activitics. This second option is similar to a State hiring a contractor to conduct
responsc activities.

THE ROLE OF

INDIAN TRIBES Under the law, EPA is rcquired to treat Indian Tribal governments substantially the same as
States. This means that if a Tribe is federally recognized, it may lead a responsc or may provide
support when EPA Jeads the activitics. To be considered substantially cquivalent 1o States, an
Indian Tnibc must have junisdiction overasite listed in CERCLIS (EPA’ s data base of information
on hazardous waste sites). Federally recognized Indian Tribes may not have to provide CERCLA
Scction 104 assurances inall cases. Currently, EPA provides for off-site disposal, and the decision
of who will oversec the operation and maintenance of the remedy is made on a case-by-case basis.

THE ROLE OF . ,
LOCAL GOVERNMENTS Local governments also play an important role during a Superfund clecanup. Although most local

governments do not have the resources o conduct enure cleanups at hazardous waste sites,
locahtcs often provide important public safety measures during emergencics, and may receive
some financial assistance under the Local Government Reimbursement (LGR) program (Secuon
123 of CERCL.A, as amended).

%
1 The LGR program 1s intended to atleviate significant financial burden on local governments as a
1 1 — .

result of conducting temporary emergency measures 1n response (o a hazardous substance threat,
and offers assistance of up 1o $25,000 per response dircctly to local governments. Requirements
for pursuing reimburscment under CERCLA Scction 123 are found in EPA’s Interim Final Rule




B\

FUTURE
DIRECTIONS

on Reimbursement to Local Governments for Emergency Response to Hazardous Substances
Releases (40 CFR Part 310). In addition, EPA has preparcd a fact sheet and application package
that can be obtaincd by contacting EPA’s RCRA/Superfund Hotlinc.

Local communitics arc important sources of information. Localitics may be the first to identify
a hazardous waste site by bringing it to the attention of State or Federal authoritics. Communitics
can providc valuable details about a Superfund site, including information on the location of sites
(site discovery), detail on site history (site investigation), and/or information on potentially
responsible parties.

States often will coordinate with local officials to identify community concerns regarding a sitc
cleanup. Throughout all cleanup actions, local officials are kept informed of plans and progress
through elephone contacts or visits by EPA and State staff. Communitics may also be asked to
review and comment on important reports, studies, and proposed actions.

Whether a Federal-lead or State-lead managed response, to guarantee that local citizens are
involved in decisions about cleanup actions in their communities, both EPA and the State conduct
formal and informal community relations activities. Each NPL site designated for remedial
response under Superfund must have an approved Community Relations Plan (CRP) in place

before field activities can begin.
% ]

As the Superfund program continues to address the hazardous wa: tc issuc nationwide, State and
local governments will assume an increasingly active role in confronting issues at Superfund sites.
Some States have already developed their own State-wide cleanup program (o address sitcs not
included on EPA's National Prioritics List.

In an effort to support State and local involvement in Superfund responses, EPA has taken scveral
steps:

* Developed a new Subpart to the NCP, the roadmap to conducting responses under CERCLA.
This Subpart outlines the requirements for State, local and Indian Tribal involvement in all
phases of response.

+ Published an administrative rule to complement the general procedures described in the NCP.
This rule, Cooperative Agreemenis and Superfund State Contracts for Superfund Response
Actions, can be found at 40 CFR Part 35 Subpart O.

*+ Developed a serics of Directives, designated by the 9375.5 code, which is guidance relating to
State, political subdivision, and fedcrally recognized Indian Tribal involvement in the Super-
fund program.

The Agency also is encouraging States and local governiments (o participate in EPA-sponsored
training programs.

FOR MORE
INFORMATION

N R

For morc formation on Statc and local involvement in the Superfund program, contact the
RCRA/Superfund Hotline at 202-382-3000 or 1-800-424-9346. For a list of dircctives and
publications or information on obtaining copics, contact the Superfund Docket & Information
Center (SDIC) at 202-382-6940.

For more information on training opportunitics for State and local governments and Indian Tribes,
contact the Superfund Training Coordinator in EPA's Office of Solid Wastc and Emergency
Response at 202-382-4364.
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OSWER Directive 9355.0-28

MEMORANDUM
SUBJECT: Control of Air Emissions From Superfund Air
Strippers at Superfund Groundwatgr Sgtes
FROM: Henry L. Longest II, Director
Office of Emergency and ,Remedi nse
Gerald Emison, Dir%gzéiéégf
Office of Air Quality PlankIng and Standards
TO: Addressees
PURPOSE

This memorandum establishes guidance on the control of air
emissions from air strippers used at Superfund sites for
groundwater treatment and establishes procedures for
implementation. Under this guidance, Regions should continue to
make air emission control decisions on a case-by-~case basis
using the nine remedy selection criteria and the remedy
selection process set forth in the proposed National Contingency
Plan (NCP). As described below, however, the evaluation and
weighing of the criteria in a "to be considered" (TBC) context
will differ according to the air quality status of the site's
location.

BACKGROUND

Approximately 35% of the Records of Decision (RODs) signed
to date have involved sites which use a pump and treat technique
to either partially or fully remediate groundwater
contamination. Close to 45% of these pump and treat sites have
selected air stripping. For the foreseeable future, OERR
expects to use air stripping at about the same rate. This
treatment technique relies on volatilization to remove volatile
organic compounds (VOCs) from the groundwater, i.e. it transfers
the contaminants from the liquid to vapor phase. One known side
effect of air stripping is the emission of VOCs, many of which
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are toxic, to the ambient air. The Superfund Program uses
control devices such as vapor phase carbon adsorption and
incineration to control these emissions.

In response to a request from Regional Air Division
Directors for a policy to guide the selection of controls for
air strippers, OERR and OAQPS conducted a joint study. The
results showed that historically close to half of the Superfund
air stripper sites had adopted controls during remedy
selection. Another 25 percent deferred the decision to the
remedial design phase. At sites with RODs signed after the
enactment of the Superfund Amendments and Reauthorization Act,
approximately two-thirds of the air strippers are controlled.
At these sites, control decisions were pbased on an analysis of
the cleanup standards established in Section 121 of CERCLA and
the other statutory considerations which together comprise the
nine remedy selection criteria: overall protection of human.
health and the environment; compliance with Applicable or
Relevant and Appropriate Requirements (ARARs); long-term
effectiveness/permanence; reduction of mobility, toxicity or
volume (MTV); short-term effectiveness; implementability; cost;
State acceptance; and community acceptance. Control decisions
to date have been driven largely by protectiveness and State
ARARs for both air toxics control and VOC control for ozone
reduction. Other criteria such as MTV, short-term
effectiveness, cost, and community acceptance, have also
influenced the inclusion of controls.

Despite the trend towards increased control of air emissions
from Superfund air strippers, the Agency remains concerned with
the control of these air emissions. This concern underlies the
vigorous efforts by EPA, States, localities, and industry across
the country to control air toxics and reduce VOCs in ozone
nonattainment areas. The adoption of this policy responds to
these concerns, reflects an overall Agency concern with
preventing the cross-media transfer of pollutants, and
recognizes that the number of Federal, State, and local ARARs
for both VOCs and air toxics appears to be rapidly increasing.

The following policy has been adopted to guide Regional
decisionmakers on the use of controls for air emissions from
Superfund air strippers, and other vented Superfund sources of
VOCs. This policy is grounded in the remedy selection process
and distinguishes between sites located in attainment and
nonattainment areas.
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STATSMENT OF POLICY

For sites located in areas that are attaining the National
Ambient Air Quality Standards for ozone, Regions should continue
applying controls based on existing Agency policy. In most
cases, this will mean the adoption of controls largely in
response to State ARARs, risk management (i.e., protective-
ness) guidelines, and other requirements of CERCLA Section 121.

In ozone nonattainment areas, however, the adoption of
controls is more likely to be indicated even if they are not
mandated by current Federal or State laws and regulations or
indicated by a cancer risk analysis. Aside from cancer risk
from air toxics, VOC emissions contribute to non-cancer health
risks in nonattainment areas because most are precursors to the
formation of ozone. Consideration of these non-cancer risks
when applying the remedy selection criteria generally will show
that in nonattainment areas Superfund air strippers, except
those with the lowest emissions rates as indicated below,
generally merit controls. 1In determining the need for air
stripper controls at a particular Superfund site in a
nonattainment area, the Regions should be guided by the
emissions limit goals in the document entitled, '"Issues Relating
to VOC Regulation Cutpoints, Deficiencies, and Deviations,"
issued in May 1988 by the Office of Air Quality Planning and
Standards (OAQPS) to aid States in revising their State
Implementation Plans (SIPs) to incorporate post-1987 ozone
attainment strategies. The OAQPS guidance indicates that the
sources most in need of controls are those with an actual
emissions rate in excess of 3 pounds per hour (lb/hr) or 15
lb/day or a potential (i.e., calculated) rate of 10 tons per
year (TPY) of total VOCs. The calculated rate assumes 24-hour
operation, 365 days per year. Regions should note that control
levels are applied on a facility basis. For the purposes of
this guidance, facility is defined as a contiguous piece of
property under common ownership.

This guidance applies to air strippers at Superfund sites.
In establishing the policy, however, the potential for
applicability to other VOC sources is recognized. Generally,
the guidelines described for air strippers are suitable for VOC
air emissions from other vented extraction techniques (e.g.,
soil vapor extraction) but not from area sources (e.g., soil
excavation).

This guidance applies to future remedial decisions at
Superfund sites. The policy is not explicitly designed for
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actions taken by the removal program in the case of emergency or
time critical removal actions. However, where time and other
response circumstances permit, such as for non-time critical
actions, adnerence to this policy is expected.

The control levels referred to above serve as guidelines
only if ARARs do not exist or are less stringent than presented
here. They are not intended to preclude or replace State
proposals for more stringent levels of control in pursuit of
Clean Air Act goals as part of SIP revisions in nonattainment
areas.

IMPLEMENTATION

This guidance seeks to incorporate air quality concerns into
the Superfund remedy selection process. In particular, the use
of controls for Superfund air strippers in nonattainment areas
demonstrates the Agency's commitment to reducing VOCs and thus .
progressing toward attainment of the ozone standard.
Additionally, the guidance is consistent with both the current
NCP and proposed revisions. Where ARARs do not exist, EPA may
consider TBCs in setting target cleanup levels. This guidance
constitutes a TBC.

The Remedial Investigation/Feasibility Study (RI/FS) should
generate the data needed to support control decisions for both
attainment and nonattainment areas. At a minimum, the five
major types of information needed are:

Estimated cumulative uncontrolled air emissions rate
from all air strippers at the site

. Consideration of health risks from the execution of the
remedy as well as from the uncontrolled site

: Control alternatives and their costs
‘ Ozone attainment status
° Air ARARs

For purposes of this guidance "nonattainment area'" means any
county included in a formal post-1987 ozone SIP deficiency
notification (SIP call) or any other county where the ozone
National Ambient Air Quality Standard was exceeded during the
previous three-year period. EPA's initial SIP calls were issued
pursuant to Section 110(a) (2) (H) of the Clean Air Act and were
described in the September 7, 1988 Federal Register.
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The RI/FS scoping phase and work plan development should
describe the specific data to be generated and the methods for
doing so. Remedial Project Managers should consult with the
designated Air Superfund Coordinator for technical assistance.
Additional assistance is available from National Technical
Guidance Manuals developed jointly by the Air and Superfund
program offices for estimating air emissions and conducting air
pathway analyses. The ROD should summarize this information as
appropriate and clearly document the basis for the air emissions
control decision.

Addressees:

Regional Waste Management Division Directors
Regional Superfund Branch Chiefs

Regional Air Division Directors

Regional Air Branch Chiefs

OERR Division Directors

OAQPS Division Directors
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INTRODUCTION

Under the Comprehensive Environmental Response, Compensation and Liability Act (CERCLA), as
amended by the Superfund Amendments and Reauthorization Act of 1986, the U.S. Environmental Protection
Agency (EPA) is required to treat Indian Tribal governments substantially the same as States and to ensure
meaningful involvement by States, political subdivisions, and Indian Tribes. This fact sheet describes the
specific requirements of CERCLA and the National Oil and Hazardous Substances Pollution Contingency Plan
for Tribal involvement in the Superfund program.

CRITERIA FOR TREATMENT AS A STATE

Indian Tribes are treated essentially as States when they meet three critenia:

. Are federally recognized

. Have a Tribal governing body that is currently performing governmental functions to promote
health, safety and welfare of the affected population or to protect the environment within a
defined geographic area

. Have jurisdiction over a site that is listed in CERCLIS (EPA's data base of information on

hazardous waste sites), or have jurisdiction over a site that is proposed or listed on the National
Priorities List (EPA'’s list of the nation's most serious hazardous waste sites), at which a Fund-
financed response is contemplated.

DETERMINATION OF "FEDERALLY RECOGNIZED"

Section 101(36) of CERCLA defines an Indian Tribe to be "any Indian Tribe, band, nation, or other
organized group or community, including any Alaskan Native village but not including any Alaskan Native
regional or village corporation, which is recognized as eligible for the special programs and services provided
by the United States to Indians because of their status as Indians." The Bureau of Indian Affairs (BIA)
establishes criteria to determine whether an Indian Tribe is federally recognized and publishes a list of these
Tnbes in the Federal Register annually.

In some instances, a Tribe that has been federally recognized may not yet have been added to the
published BIA list. To verify the status of a Tribe, more recent information can be obtained from the Branch
of Acknowledgment and Research, BIA Headquarters, Washington, D.C., (202)343-1710.
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OPPORTUNITIES FOR TRIBAL INVOLVEMENT

Federally recognized Indian Tribes may participate in Superfund response as either a lead or support
agency for Fund-financed activities during cach phase of response. Indian Tribes may obtain funds for both
lead and sunport agency involvement through a Superfund Cooperative Agreement. [n addition, Tribes may
seek funding for non-site-specific activities that facilitate their involvement in the Superfund program through
a Core Program Cooperative Agreement.

CERCLA, as amended, prohibits EPA from undertaking a remedial action unless a State makes certain
assurances or guarantees, including paying for part of the cleanup, ensuring disposal capacity, and conducting
operation and maintenance of the remedy. Federally recognized Indian Tribes may not have to provide these
CERCLA Section 104 assurances in all cases. In many cases, EPA provides the required assurances for the
Indian Tribes.

EPA retains primary enforcement authority under CERCLA for sites within the jurisdiction of States,
political subdivisions, and Indian Tribes. Indian Tribal governments are afforded the opportunity similar to
States to participate in EPA negotiations with responsible parties for actions relating to, or directly impacting,
land under Tribal jurisdiction. If a Tribal government participates in negotiations, it may become a signatory.

FOR MORE INFORMATION

EPA has developed a series of documents describing opportunities and requirements for Tribal
involvement. These include:

. Subpart F of the NCP, which outlines the requirements for State, local, and Indian Tribal
involvement as lead or support agency in all phases of Superfund response

. 40) CFR Part 35 Subpart O, which describes administrative procedures for entering into
"Cooperative Agreements and Superfund State Contracts for Superfund Response”

. "Hazardous Waste Releases on Indian Land: Beginning the Superfund Process"
(EPA/540/8-89/001), which is a handbook to assist Tribes in dealing with releases

. OSWER directives in the 9375.5 series, which pertain to State, political subdivision, and
federally recognized Indian Tribal involvement in the Superfund program.

For a complete list of EPA directives and publications on Indian Tribal involvement in the Superfund program
or information on obtaining copies, contact the Superfund Docket and Information Center at (202)382-3046.
Further information on Indian Tribal involvement in the Superfund program can be obtained from the RCRA/
Superfund Hotline at (202)382-3000 or (800)424-9346.
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OSWER Directive #9355.4-02

MEMORANDUM
SUBJECT: Interim Guidance on Establishing SoLl Lead Cleanup
Levels at Superfund Sites.
FROM: Henry L. Longest II, Director - JZ'
Office of Emergency and Remed1a1 Response
Bruce Dlamond, Director e
Office of Waste Programs Enforcement
TO: Directors, Waste Management Division, Regions I, II,
IV, V, VII and VIII
Director, Emergency and Remedial Response Division,
Region II
Directors, Hazardous Waste Management Division,
Regions III and VI
Director, Toxic Waste Management Division,
Region IX
Director, Hazardous Waste Division, Region X
PURPOSE

The purpose of this directive is to set forth an interim soil
cleanup level for total lead, at 500 to 1000 ppm, which the Office
of Emergency and Remedial Response and the Office of Waste Programs
Enforcement consider protective for direct contact at residential
settings. This range is to be used at both Fund-lead and
Enforcement-~lead CERCLA sites. Further guidance will be developed
after the Agency has developed a verified Cancer Potency Factor
and/or a Reference Dose for lead.

BACKGROUND

Lead is commonly found at hazardous waste sites and is a
contaminant of concern at approximately one-third of the sites on
the National Priorities List (NPL). Applicable or relevant and
appropriate requirements (ARARs) are available to provide cleanup
levels for lead in air and water but not in soil. The current



National Ambient Air Quality Standard for lead is 1.5 ug/m3.

While the existing Maximum Contaminant Level (MCL) for lead is

50 ppb, the Agency has proposed lowering the MCL for lead to 10 ppb
at the tap and to 5 ppb at the treatment plant( ). A Maximum
Contaminant Level Goal (MCLG) for lead of zero was proposed in
1988(2). At the present time, there are no Agency-verified
toxicological values (Reference Dose and Cancer Potency Factor,
ie., slope factor), that can be used to perform a risk assessment
and to develop protective soil cleanup levels for lead.

Efforts are underway by the Agency to develop a Cancer
Potency Factor (CPF) and Reference Dose (RfD), (or similar
approach), for lead. Recently, the Science Advisory Board
strongly suggested that the Human Health Assessment Group (HHAG)
of the Office of Research and Development (ORD) develop a CPF for
lead, which was designated by the Agency as a B2 carcinogen in
1988. The HHAG is in the process of selecting studies to derive
such a level. The level and documentation package will then be
sent to the Agency's Carcinogen Risk Assessment Verification
Exercise (CRAVE) workgroup for verification. It is expected that
the cocumentation package will be sent to CRAVE by the end of
1989. The Office of Emergency and Remedial Response, the Office-
of Waste Programs Enforcement and other Agency programs are
working with ORD in conjunction with the Office of Air Quality
Planning and Standards (OAQPS) to develop an RfD, (or similar
approach), for lead. The Office of Research and Development and
OAQPS will develop a level to protect the most sensitive
populations, namely young children and pregnant women, and submit.
a documentation package to the Reference Dose warkgroup for
wverification. It is anticipated that the documentation package
will be available for review by the fall of 1989.

IMPLEMENTATION

The following guidance is to be implemented for remedial
actions until further guidance can be developed based on an Agency
verified Cancer Potency Factor and/or Reference Dose for lead.

Guidance

This guidance adopts the recommendation contained in the 1985
Centers for Disease Control {CDC) statement on childhood lead
poisoning 3) and is to be followed when the current or predicted
land use is residential. The CDC recommendation states that
"...lead in soil and dust appears to be responsible for blood
levels in children increasing above background levels when the
concentration in the soil or dust exceeds 500 to 1000 ppm".
Site-specific conditions may warrant the use of soil cleanup
levels below the 500 ppm level or somewhat above the 1000 ppm
level. The administrative record should include background
documents on the toxicology of lead and information related to
site-specific conditions.



The range of 500 to 1000 ppm refers to levels for total lead,
as measured by protocols developed by the Superfund Contract
Laboratory Program. Issues have been raised concerning the role’
that the bioavailability of lead in various chemical forms and
particle sizes should play in assessing the health risks posed by
exposure to lead in soil. At this time, the Agency has not
developed a position regarding the bioavailability issue and
believes that additional information is needed to develop a
position. This guidance may be revised as additional information
becomes available regarding the biocavailability of lead in soil.

Blood-lead testing should not be used as the sole criterion
for evaluating the need for long-term remedial action at sites that
do not already have an extensive, long-term blood-lead data
base

EFFECTIVE DATE OF THIS GUIDANCE

This interim guidance shall take effect immediately. The
guidance does not require that cleanup levels already entered into.
Records of Decisions, prior to this date, be revised to conform -
with this guidance.

1 In one case, a biokinetic uptake model developed by the Office
of Air Quality Planning and Standards was used for a site-
specific risk assessment. This approach was reviewed and
approved by Headquarters for use at the site, based on the
adequacy of data (due to continuing CDC studies conducted over
many years). These data included all children's blood-lead
levels collected over a period of several years, as well as
family socio-economic status, dietary conditions, conditions of
homes and extensive environmental lead data, also collected over
several years. This amount of data allowed the Agency to use the
model without a need for extensive default values. Use of the
model thus allowed a more precise calculation of the level of
cleanup needed to reduce risk to children based on the amount of
contamination from all other sources, and the effect of
contamination levels on blood-lead levels of children.

REFERENCES

1. 53 FR 31516, August 18, 1988.

2. 53 FR 31521, August 18, 1988.

3. Preventing lLead Poisoning in Young Children, January
U.S. Department of Health and Human Services, Center:
Disease Control, 99-2230.
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The overarching mandate of the Superfund program is to protect human health and the environment from current and
potential threats posed by uncontrolled releases of hazardous substances. To help meet this mandate, the U.S.
Environmental Protection Agency’s (EPA’s) Office of Emergency and Remedial Response (OERR) has developed a human
health evaluation process as part of its remedial response program. EPA’s Human Health Evaluation Manual describes the
process of gathering information and assessing the risk to human health, and together with the Ernvironmental Evaluation
Manual comprise a two-volume set (Volumes I and I1, respectively) called Risk Assessment Guidance for Superfund (RAGS).
RAGS replaces two previous EPA guidance documents: the Superfund Public Health Evaluation Manual (SPHEM; 1986) and
the Draft Endangerment Assessment Handbook (1985).

The Human Health Evaluation Manual has three main parts: baseline risk assessment (Part A), refinement of preliminary
remediation goals (Part B), and risk evaluation of remedial alternatives (Part C). Part A of this manual is being distributed as
an Interim Final document. Remedial project managers (RPMs) should ensure that the procedures in this guidance be used
for all new human health risk assessments conducted as part of the remedial investigation/feasibility study (RI/FS) process.
Copies of Part A can be obtained by calling EPA’s Center for Environmental Research Information at 513-569-7562 (FTS
684-7562). Parts B and C are targeted for completion in 1990.

This fact sheet is designed to alert RPMs and other personnel to (1) new aspects of the Human Health Evaluation Manual
(Part A), (2) the purpose and steps of the baseline risk assessment, and (3) where additional help can be obtained.

[ J

PURPOSE OF THE HUMAN HEALTH and the environment. Because the RI/FS is an analytical
EVALUATION process designed to support risk management
decision~making, the assessment of health and
The human health evaluation is used in the Superfund environmental risk plays an essential role in the RI/FS.
program to: Highlight 1 shows the stages of the RI/FS, relating health
. . . . . risk evaluation activities to each stage. Although the RI/FS
e helpidentify which sites warrant remedial action; process and related risk evaluation activities are presented
e provide a consistent process for evaluating and in a fashion that makes the steps appear sequential and
documenting human health risk; distinct, in practice the steps are usually highly interactive.
e ensure protectiveness by the refinement of
risk-based, site-specific remediation goals; HUMAN HEALTH EVALUATION AND
e provide focus for the FS; ENDANGERMENT FINDINGS
e help to measure the effectiveness of remedial One of EPA’s goals in the Superfund program is to use
alternatives; and more CERCL.A section 106 (i.e., imminent and substantial.
e aid in priority setting for remedial design/ endangerment) orders to compel potentially responsible
remedial action. parties to design and conduct the remedial actions. In order
for EPA to issue and enforce a section 106 order, the
HUMAN HEALTH EVALUATION IN THE baseline risk assessment must be sufficient to support the
RI/FS PROCESS finding that there may be an imminent and substantial
endangerment to public health or welfare or the
The RI/FS is the methodology that the Superfund program environment because of an actual or threatened release of
has established for characterizing the nature and extent of a hazardous substance. By requiring careful adherence to
risks posed by uncontrolied hazardous waste sites and for the Human Health Evaluation Manual (together with the
developing and evaluating remedial options.  The Environmental Evaluation Manual), the resulting baseline
Superfund Amendments and Reauthorization Act of 1986 risk assessment should be adequate to support an
reemphasized the original statutory mandate that remedies endangerment finding and thus a CERCLA section 106
meet the threshold requirement to protect human health order.
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Highlight 1

. EVALUATION

. ACTIVITIES

PART A OF THE MANUAL:
BASELINE RISK ASSESSMENT

The baseline risk assessment process described in Part A of
the manual consists of four main steps as shown in
Highlight 2. Relevant information identified through data
collection and evaluation (Step 1) is used to develop
exposure and toxicity assessments (Steps 2 and 3). Risk
characterization (Step 4) summarizes and integrates both
the toxicity and exposure steps into quantitative and
qualitative expressions of risk.

WHAT’S NEW IN THE MANUAL

The Human Health Evaluation Manual revises and builds
upon the health evaluation process established in SPHEM.
Provided are new information and techniques gleaned from
several years of program experience conducting risk
assessments at hazardous waste sites. Policies established
and evolved over the years — including those resulting
from the revised National Oil and Hazardous Substances
Pollution Contingency Plan (NCP) — have been updated

and clarified. In addition, the link between the human
health evaluation, the environmental evaluation, and the
RI/FS has been strengthened.

HIGHLIGHTS OF THE REVISION

Introduction. Emphasizes shift in NCP and RI/FS
philosophy toward efficiency, effectiveness, and a bias for
action.

Data Collection (new chapter). Encourages assessors’ early
involvement in RI/FS planning and effective
communication with RPMs. Describes procedures for
acquiring reliable chemical release and exposure data for
quantitative assessment. The topics discussed in the Data
Collection chapter are shown in Highlight 3.

Data Evaluation (new chapter). Provides nine steps to
organize data and to identify a set of chemicals and
concentrations that are of acceptable quality for use in the
quantitative risk assessment. The nine data evaluation
steps are shown in Highlight 4.

Highlight 2
Part A: Baseline Risk Assessment

Data Collection and Evaluation

'

®  Gather and analyze relevant site data
Exposure Assessment ®  idenityp i ch o
Toxicity Assessment
®  Anslyre cortaminam releases
®  jdentily exposed populations @ CoBect qualitative and quantitative
®  jdentily potential expoeure pathways toxicity information
®  Estimate oxp @ Determine appropriate toxicy vah
for pathways Risk Characterization i
®  Estimate contaminant intakes for > o - Tor
Clerize potential ~
it heaith effects to occur
-- Estimate cancer rieks
-~ Estimate noncancer hazard
quotients and Indices
®  Evaluate uncertainty
® 8 rize ek th




Highlight 3
Topics Discussed in
Data Collection Chapter

Available site Information
Modeling parameter needs
Background sampling needs

Preliminary identification of human ex-
posure

Overall strategy for sample collection
Need for Speclal Analytical Services

® Activities during workplan development
and data collection

Exposure Assessment. Gives specific equations and
parameter values for common Superfund site exposure
pathways. Defines the revised NCP’s reasonable maximum
exposure (RME) concept under both current and future
land-use conditions. Highlight S defines the RME and
describes the specific terms in the general exposure
equation used to generate the RME.

Toxicity Assessment. Discusses EPA guidances, toxicity
data bases, and Superfund technical assistance groups.
Provides updated discussion of EPA’s toxicity assessment
methods. Defines hierarchy of toxicity data sources, as
shown in Highlight 6.

Risk Characterization. Provides guidance for summarizing
risk information for use in decision-making. Presents

Highlight 4
Data Evaluation Steps

Step 1: Gather all data avalilable from the site
Investigation and sort by medium.

Step 2: Evaluate the analytical methods used.

Step 3: Evaluate the quality of data with respect to
sample quantitation limits.

Step 4: Evaluate the quality of data with respect to
qualifiers and codes.

Step 5: Evaluate the quality of data with respect to
blanks.

Step 6: Evaluate tentatively identified compounds.

Step 7: Compare potential site-related contamination
with background.

Step 8: Develop a set of data for use in the risk
assessment.

Step 9: If appropriate, further limit the number of

chemicals to be carried through the risk

assessmont.

expanded discussion of uncertainty. Includes examples of
helpful visual presentations of risk assessment as shown in
Highlights 7 and 8.

Documentation, Review, and Management Tools (new
chapter). Presents new tools for the RPM, risk assessor,
and risk assessment reviewer. These new tools are
described in Highlight 9. They include an RPM
involvement checklist (see Highlight 10), recommended
format for a baseline risk assessment report, and a risk
assessment reviewer’s checklist.

The reasonable maximum exposure (RME) is de-
fined as the highest exposure that could reasonably
be expected to occur at a site. RME is calculated
using the following general equation,

I=Cx CRXEFD x 1
BW AT

{ = [ntake; the amount of chemical at the
exchange boundary (mg/kg body
weight- dy).

C = Concentration; the average chemical
concentration contacted over the
exposure period (e.g., mg/l).

CR = Contact Rate; the amount of
contaminated medium (e.g., soil, air,
water) contacted per unt ime or event
(e.g.. I/dy)

EFD = Exposure Frequency and Duration; how
often and how long exposure occurs
(e.g.. dyfyr, yr).

BW = Body Weight, the average body weight
over the exposure period (kg}.

AT = Averaging Time; the time period over

which exposure is averaged (dy).

Highlight 5
Reasonable Maximum Exposure (RME)

Use a 95th upper confidence limit on the arithmetic mean
concentration contacted over the exposure period, rather than
the mean itself. Rationale: uncertainty in the measurements
or modeling will be quantitatively considered.

Use the 95th percentile intake rate. Rationale: this will be
protective of most of the population.

Use the 95th percentile estimate if available, or best profes-
sional judgment to estimate a conservative vaiue. Rationale:
statistical data on these terms are rarely available; a conserva-
tive estimate is suggested rather than a best or average esti-
mate in order {0 be protective.

Use the arithmetic average body weight over the exposure
penod. Rationale: body weight is not always independent of
intake; by using the average, error from this dependence is
minimized; using the average rather than the Sth percentile
body weight will also reduce the number of upper-bound

values that are multiplied together.




Highlight 6
Hierarchy of Toxicity Data Sources

Integrated Risk Information System (IRIS)
¢ Provides verified reference doses
(RfDs) and slope factors
Updated monthly
EPA’s preferred source of toxicity

[ ]
information
Health Effects Assessment Summary Tables
(HEAST)
e Provides interim as well as
verified RiDs and slope factors

e Should be used only for

chemicals not addressed in IRIS

Other EPA References

e Do not necessarily provide verified
RfDs and slope factors

e Should be used only for chemicals
not found or referenced in IRIS or
HEAST

e EPA's Environmental Criteria and
Assessment Office must be contacted
first (513-569-7300; FTS 684-7300)

, Highilght &

| Example of Presentation of Relative
Contribution of Individual

Chemicals to Exposure Pathway

and Total Hazard Index Estimates

Nearby Resident Population

Chronic Hazard Index = 0.6
12

11
10 = = = = = - e o m e e .- - -

08 Phenol
0
8 - Nitrobenzene
07
Hazard B wex
Index 8 086
05 Well Water

04
03
02
01
00

Contaminated
Fish

Exposure Pathway

2 The hazard index Is equal 10 the sum of the hazard quotients (I e., exposure
level/RID) for each chemical 1t is not a probabillity; a hazard index of quotient of
£1.0 indicates that It is unlikely for even sensitive human populations to
axperience adverse heaith eftects

Radiation Risk Assessment Guidance (new chapter).
Provides basic principles and concepts of radiation
protection and supplemental baseline risk assessment
guidance for use at sites contaminated with radioactive
substances.

Appendices (new). Provide technical information on
absorbed vs. administered dose, and a complete index for
quick reference.

Highlight 7
Example of Presentation of Relative
Contribution of Individual Chemicals
to Exposure Pathway and Total
Cancer Risk Estimates
Nearby Resident Population
Excess Lifetime Cancer Risk ¢ 3x10™
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Exposure Pathway

‘mmmmmwhmmommeﬁd 10indicates 8 probability
of 1 chance in 10,000 of an idividual developwng cancer. Risks of 10-Sand 10“*cosrespond 1o
probabitities of 1 chancs in 100,000 and 1 chance n 1,000,000, respectivety. Valuss in

P EPA's weight-of- of the agent 88 8 potentsi
human carcinogen: A = human and 82 x faumen
(with sutt n and or no n

NEED MORE HELP?

Superfund Health Risk Assessment Technical Support
Center. This center provides program staff and their
contractors access to the Office of Health and
Environmental Assessment (OHEA) and other Agency
experts in the area of health risk assessment. The center is
coordinated by OHEA’s Environmental Criteria and
Assessment Office in Cincinnati (513-569-7300 or FTS
684-7300); it offers technical guidance in all areas of health
risk assessment, including project scoping, sampling
methods, exposure assessment, toxicity assessment, and
risk characterization. ECAO may respond to questions
directly or refer callers to other OHEA or Agency offices.
In addition, callers may be referred initially to regional
Toxics Integration Coordinators for responses to
site-specific requests (see next section).

Highlight 9
New Documentation, Review,
and Management Tools

¢ RPM Involvement Checklist (see Highlight
10). The checklist addresses risk information
needs and includes pointers on planning and
involvement for the RPM. Involvement of
managers in the direction and development of
the risk assessment helps to avoid serious
mistakes or costly misdirections in focus or level
of effort.

e Recommended Format for a Baseline Risk
Assessment Report. Consistency of
Superfund risk assessment format encourages
completeness, consistent use of results, and
allows for easier review.

¢ Risk Assessment Reviewer’'s Checklist. The
checklist is intended as a guide to ensure that
critical issues conceming the quality and
adequacy of risk information are not overiooked.




Checklist for RPM

Highlight 10

Involvement

& Ensure that the workplan for the risk assessment
contractor support is in place (if needed).

o |dentify EPA risk assessment support personnel (to be
used throughout the risk assessment process).

e Gather relevant information, such as approprlate
guidances and site-specific data and reports.

e |dentify avallable state, county, and other non-EPA
resources.

e Prior to Speclal Notice, determine whether the PRPs will
be allowed to do the risk assessment.

2. Before the Scoping Meeting

e Make initial contact with risk assessor.

¢ Provide risk assessor with available guidances and site
data.

e Determine (or review) data collection needs for risk
assessment, considering:

-~ modeling parameter needs;

-~ type and location of background samples;
-- alternate future land use;

-~ possible exposure scenarios;

-~ location(s) In ground water that will be used to
evaluate fiture ground-water exposures;

-~ the preliminary identification of environmental
concerns;

~- strategles (including medium and location) for sample
collection appropriate to site/risk assessment needs;

-- sgtatistical methods;

-- QA/QC measures of particular importance to risk
assessment; and

-~ speclal analytical services needs.
3. At the Scoping Meeting

® Present risk assessment data collection needs.

o Ensure that the risk assessment data collection needs
will be considered in development of the sampling and
analysis plan.

sampling be conducted, discuss potential impacts on risk
assessment results.

4. After the Scoping Meeting

e Ensure that the risk assessor reviews and approves the
sampling and analysis plan.

e Consuilt with the Agency for Toxic Substances and
Disease Registry (ATSDR) if human monitoring is
planned.

1. Getting Organized 5.

o  Where limited resources require that less-than-optimal 8.

During Sampling and Analysis

e Ensure that risk assessment needs are being met
during sampling.

¢ Provide risk assessor with any preliminary sampling
results so that he/she can determine if sampling
should be refocused.

o Consuit with ATSDR to obtain a status report on any
human monitoring that is being conducted. Provide
any results to risk assessor.

6. During Development of Risk Assessment

e Meet with risk assessor to discuss basis for excluding
chemicals from the risk assessment (and developing
the list of chemicals of potential concern). Confirm
appropriateness of exciuding chemicals.

e Confirm determination of alternate future land use.

o Confirm location(s) in ground water that will be used
to evaluats future ground-water exposures.

® Understand basis for selection of pathways and
potentially exposed popuiations.

¢ Faclitate discussions between risk assessor and EPA
risk assessment support personnel on the tollowing
points:

- the use of any major exposure, fate, and transport
models (e.g., air or ground-water dispersion
models);

-~ gite-specific exposure assumptions;

-- non-EPA-derived toxicity values; and

-~ appropriate level of detall for uncertainty analysis,

and the degree to which uncertainties will be
quantified.

e Discuss and approve combination of pathway risks
and hazard indices.

e Ensure that resuits of risk characterization have been
compared with ATSDR health assessments and any
site-specific human studies that might be avaliilable.

Reviewing the Risk Assessment

* Allow sutficient ime for review and incorporation of
commaents.

o Ensure that reviewers’ commants are addressed.
Communicating the Risk Assessment

e Plan a briefing among technical staff to discuss
significant findings and uncertainties.

o Discuss development of graphics, tools, and
presentations to assist risk management decisions.

e Consult with other groups (e.g., community relations
staff), as approptiate.

o Brief upper management.

Regional Toxics Integration Coordinators and Highlight 11. The Toxics Integration Branch, OERR, may
Headquarters Contacts. Superfund Toxics Integration be contacted at 202-475-9486 (FTS 475-9486) for
Coordinators are located in each region. Questions technical information sources, availability of guidances,
regarding site-specific Superfund risk assessment issues and related program directives.

should be referred to the appropriate individuals listed in
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Highlight 11

Regional Toxics Integration Coordinators

Region

Vil

viil

__ __* Caller must have FTS 2000. If oot, use commercial number,

Name and Address

Sarah Levinson

Waste Management Division (HSS-CAN-7)

EPA Region |
John F. Kennedy Federal Building
Boston, MA 02203

Peter Grevatt

Program Support Branch
ERR Division

EPA Region fl

26 Federal Plaza

New York, NY 10278

Richard Brunker

Hazardous Waste
Management Division (3HW15)
EPA Region ili

841 Chestnut Street
Philadelphia, PA 19107

Elmer Akin

Waste Management Division
EPA Region IV

345 Courtland Street, NE
Atlanta, GA 30365

Steve Ostrodka

Technical Support Unit (EHSM-12)
EPA Region V

230 South Dearbom Street
Chicago, IL 60604

Jon Rauscher

EPA Region VI (6H-SR)
First Interstate Bank Tower
1445 Ross Avenue

Dallas, TX 75202-2733

Superfund Branch

EPA Region Vil

726 Minnesota Avenue
Kansas City, KS 66101

Chris Weis

EPA Region VIl (8HWM-SR)
999 18th Street, Suite 500
Denver, CO 80202-2405

Gerald Hiatt

Technical Support Section (H-8-4)
Superfund Program

EPA Region IX

1235 Mission Street

San Francisco, CA 94103

Pat Cirone

EPA Region X (ES-098)
1200 Sixth Avenue
Seattle, WA 98101

Phone Number

FTS 833-1504
617-223-5504

FTS 264-8775
212-264-6323

FTS 597-0804
215-597-0804

FTS 257-1586
404-347-1586

FTS 886-3011
312-886-3011

FTS 255-2198
214-655-2198

FTS 236-7052*
913-551-7052

FTS 330-7655
303-294-7655

FTS 484-1914
415-744-1914

FTS 389-1597
206-442-1597




Role of the Baseline Risk Assessment in
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MEMORANDUM
SUBJECT: Role of the Baseline Risk Assessment in Superfund
Remedy Selecti Decisions
FROM: Don R. Clay 2;/
Assistant Administr
TO: Directors, Waste Management Division
Regions I, IV, V, VII, VIII
Director, Emergency and Remedial Response Division
Region II
Directors, Hazardous Waste Management Division
Regions III, VI, IX
Director, Hazardous Waste Division,
Region X
Purpose

The purpose of this memorandum is to clarify the role of the
baseline risk assessment in developing Superfund remedial
alternatives and supporting risk management decisions.

Specifically, the following points are made in the memorandum:

o Where the cumulative carcinogenic site risk to an individual
based on reasonable maximum exposure for both current and
future land use is less than 10*, and the non-carcinogenic
hazard quotient is less than 1, action generally is not
warranted unless there are adverse environmental impacts.
However, if MCLs or non-zero MCLGs are exceeded, action
generally is warranted.

o Other chemical-specific ARARs may also be used to determine
whether a site warrants remediation.

o A risk manager may also decide that a baseline risk level
less *han 10™* is unacceptable due to site specific reasons
and that remedial action is warranted.

REPRODUCED BY
U.S. DEPARTMENT OF COMMERCE
NATIONAL TECHNICAL o P
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o) Compliance with a chemical-specific ARAR generally will te
considered protective even if it is outside the risk range
(unless there are extenuating circumstances such as exposure
to multiple contaminants or pathways of exposure).

o The upper boundary of the risk range is not a discrete line
at 1 x 10°“, although EPA generally uses 1 x 10 in making
risk management decisions. A specific risk estimate around
10°° may be considered acceptable if justified based on
site~-specific conditions.

o The ROD should clearly justify the use of any non-standard
exposure factors and the need for remedial action if
baseline risks are within the generally acceptable risk
range. The ROD should also include a table listing the
final remediation goals and the corresponding risk level fcr
each chemical of concern.

Background

The 1990 National Contingency Plan (NCP) (55 Fed. Reg. 8665-
8865 (Mar. 8, 1990)) calls for a site-specific baseline risk
assessment to be conducted, as appropriate, as part of the
remedial investigation (Section 300.430(d)(l)). Specifically,
the NCP states that the baseline risk assessment should
"characterize the current and potential threats to human health
and the environment that may be posed by contaminants migrating
to ground water or surface water, releasing to air, leaching
through soil, remaining in the soil, and bioaccumulating in the
food chain" (Section 300.430(d)(4)). The primary purpose of the
baseline risk assessment is to provide risk managers with an
understanding of the actual and potential risks to human health
and the environment posed by the site and any uncertainties
associated with the assessment. This information may be useful
in determining whether a current or potential threat to human
health or the environment exists that warrants remedial action.

The "Risk Assessment Guidance for Superfund: Volume I,
Human Health Evaluation Manual - Part A" (HHEM) (EPA/S540/1-
89/002) provides guidance on how to conduct the human health
portion of the baseline risk assessment. Volume II of the "Risk
Assessment Guidance for Superfund" the "Envircnmental Evaluation
Manual" (EPA/540/1-89/001) and the companion manual, "Ecological
Assessment of Hazardous Waste Sites: A Field and Laboratory
Reference" (EPA/600/3-89/013) provide guidance on conducting the
environmental portion of the baseline risk assessment. Other
pertinent guidance includes the "Guidance for Conducting Remedial
Investigations and Feasibility Studies Under CERCLA" (RI/FS
guidance, EPA/540/G~-89/004), which describes how the baseline
risk assessment fits into the overall RI/FS process. "Guidance
on Preparing Superfund Decision Documents" (ROD guidance)
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(EPA/624/1-87/001) provides information on how to document the
results of the baseline risk assessment in the ROD.

Objective

The objective of this memorandum is to provide further
guidance on how to use the baseline risk assessment to make risk
management decisions such as determining whether remedial action
under CERCLA Sections 104 or 106 is necessary. This memorandun
also clarifies the use of the baseline risk assessment in
selecting appropriate remedies under CERCLA Section 121, promotes
consistency in preparing site-specific risk assessments, and
helps ensure that appropriate documentation from the baseline
risk assessment is included in Superfund remedy selection
documents.

Implementation
RISKS WARRANTING REMEDIAL ACTION

Whenever there is a release or substantial threat of release
of a hazardous substance into the environment (or a release or
threat of release into the environment of a pollutant or
contaminant "which may present an imminent and substantial danger
to public health or welfare"), Section 104(a) (1) of CERCLA
provides EPA with the authority to take any response action
consistent with the National Contingency Plan it deems necessary
to protect public health or welfare or the environment. Section
106 of CERCLA grants EPA the authority to require potentially
responsible parties (or others) to perform removal cr remedial
actions "when the President determines that there may be an
imminent and substantial endangerment to the public health or
welfare or the environment because of an actual or threatened
release of a hazardous substance from a facility."

As a general policy and in order to operate a unified
Superfund program, EPA generally uses the results of the baseline
risk assessment to establish the basis for taking a remedial
action using either Section 104 or 106 authority. EPA may use
the results of the baseline risk assessments to determine whether
a release or threatened release poses an unacceptable risk to
human health or the environment that warrants remedial action and
to determine if a site presents an imminent and substantial
endangerment. The risk assessment methodology for all sites
should be the same regardless of whether the RI/FS or remedial
design and remedial action is performed by EPA or potentially
responsible parties.

Generally, where the baseline risk assessment indicates that
a cumulative site risk to an individual using reasonable maximum
exposure assumptions for either current or future land use
exceeds the 10 ° lifetime excess cancer risk end of the risk
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range, action under CERCLA is generally warranted at the site.
For sites where the cumulative site risk to an individual based
on reasonable maximum exposure for both current and future land
use is less than 10°“, action generally is not warranted, but may
be warranted if a chemical specific standard that defines
acceptable risk is violated or unless there are noncarcinogenic
effects or an adverse environmental impact that warrants action.
A risk manager may also decide that a lower level of risk to
human health is unacceptable and that remedial action is
warranted where, for example, there are uncertainties in the risk
assessment results. Records of Decision for remedial actions
taken at sites posing risks within the 10 to 10™® risk range
must explain why remedial action is warranted.

The cumulative site baseline risk should include all media
that the reasonable maximum exposure scenario indicates are
appropriate to combine and should not assume that instituticnal
controls or fences will account for risk reduction. For
noncarcinogenic effects of toxicants, unacceptable risk occurs
when exposures exceed levels which represent concentrations to
which the human population, including sensitive subgroups, may be
exposed without adverse effect during a lifetime or part of a
lifetime, as appropriate to address teratogenic and developmental
effects.

Chemical specific standards that define acceptable risk
levels (e.g., non-zero MCLGs, MCLs) also may be used to determine
whether an exposure is associated with an unacceptable risk to
human health or the environment and whether remedial action under
Section 104 or 106 is warranted. For ground water actions, MCLs
and non-zero MCLGs will generally be used to gauge whether
remedial action is warranted.

EPA uses the general 10 to 10™® risk range as a "target
range" within which the Agency strives to manage risks as part of
a Superfund cleanup. Once a decision has been made to take an
action, the Agency has expressed a preference for cleanups
achieving the more protective end of the range (i.e., 10 ),
although waste management strategies achieving reductlons in site
risks anywhere within the risk range may be deemed acceptable by
the EPA risk manager. Furthermore, the upper boundary of the
risk range is not a dlscrete line at 1 x 10 although EPA
generally uses 1 x 10 in making risk management decisions. A
specific risk estimate around 107 may be considered acceptable
if justified based on site-specific conditions, including any
remaining uncertainties on the nature and extent of contamination
and associated risks. Therefore, in certain cases EPA may
consider risk estimates slightly greater than 1 x 10°° to be
protective.

When an ARAR for a specific chemical (or in some cases a
group of chemicals) defines an acceptable level of exposure,



5

compliance with the ARAR will generally be considered protective
even if it is outside the risk range (unless there are
extenuating circumstances such as exposure to multiple
contaminants or pathways of exposure). Conversely, in certain
situations EPA may determine that risks less than

1 x 10" are not sufficiently protective and warrant remedial

action.

Where current conditions have not resulted in a release
posing risks that warrant action but there is a significant
possibility that a release will occur that is likely to result in
an unacceptable risk, remedial action may also be taken. The
significance of the potential future release may be evaluated in
part based on the quantities of material at the site and the

environmental setting.
RISKS CONSIDERED IN RISK MANAGEMENT DECISION

As noted above, both current and reasonably likely future
risks need to be considered in order to demonstrate that a site
does not present an unacceptable risk to human health and the
environment. An adequate consideration of future risk may
necessitate the assessment of risks assuming a land use different
from that which currently exists at the site. The potential land
use associated with the highest level of exposure and risk that
can reasonably be expected to occur should be addressed in the
baseline risk assessment. Further, this land use and these
exposure assumptions should be used in developing remediation

goals.

The preamble to the NCP states that EPA will consider future
land use as residential in many cases. In general, residential
areas should be assumed to remain residential; and undeveloped
areas can be assumed to be residential in the future unless sites
are in areas where residential land use is unreasonable. Often
the exposure scenarios based on potential future residential land
use provide the greatest risk estimates (e.g., reasonable maximum
exposure scenario) and are important considerations in deciding
whether to take action (55 Fed. Reg. at 8710).

However, the NCP also states that '"the assumption of future
residential land use may not be justifiable if the probability
that the site will support residential use in the future is
small." Sites that are surrounded by operating industrial
facilities can be assumed to remain as industrial areas unless
there is an indication that this is not appropriate. Other land
uses, such as recreational or agricultural, may be used, if
appropriate. When exposures based on reasonable future land use
are used to estimate risk, the NCP preamble states that the ROD
"should include a qualitative assessment of the likelihood that
the assumed future land use will occur" (55 Fed. Reg. at 8710).
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Unacceptable environmental risks also may prompt remedial
action and may occur where there is no significant risk to human
health. Threats or potential threats to sensitive habitats, such
as wetlands, and critical habitats of species protected under the
Endangered Species Act are especially important to consider when
determining whether to take an action under CERCLA Section 104 cr
106. Ambient Water Quality Criteria for aquatic organisms are
chemical-specific standards that will generally be considered
when determining whether to take an action based on the
environmental risk of releases to surface waters.

NO-ACTION DECISIONS

If the baseline risk assessment and the comparison of
exposure concentrations to chemical-specific standards indicates
that there is no unacceptable risk to human health or the
environment and that no remedial action is warranted, then the
CERCLA Section 121 cleanup standards for selection of a Superfund
remedy, including the requirement to meet applicable or relevant
and appropriate requirements (ARARs), are not triggered. CERCLA
section 121 (a) requires only that those remedial actions that
are "determined to be necessary ... under section 104 or ... 106

.. be selected in accordance with section 121." If EPA
determines that an action is necessary, the remedial action must
attain ARARs, unless a waiver is invoked. Of course, sites that
do not warrant action under CERCLA sections 104 or 106 may
warrant action under another State or Federal statute, such as
RCRA subtitle D requirements for the appropriate closure of a
solid waste landfill.

The decision not to take action at an NPL site under section
104 and 106 should also be documented in a ROD. The decision
documentation process should include the preparation of a
proposed plan for public comment, ROD and eventually a closeout
report and Federal Register deletion notice.

POINT OF DEPARTURE WHEN ACTION WARRANTED

Once remedial action has been determined to be warranted,
the results of the baseline risk assessment may be used to modify
preliminary remediation goals. These preliminary goals are
developed at scoping based on ARARs and the 10°° cancer risk
point of departure pursuant to NCP section 300.430(e) (2) (1).

USE OF BASELINE RISK ASSESSMENT TO MODIFY PRELIMINARY REMEDIATICH
GOALS

Remediation goals developed under CERCLA Section 121 are
generally medium-specific chemical concentrations that will pose
no unacceptable threat to human health and the environment.
Preliminary remediation goals are developed early in the RI/FS
process based on ARARs and other readily available information,
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such as concentrations associated with 10 cancer risk or a
hazard quotient equal to one for noncarcinogens calculated fron
EPA toxicity information. These preliminary goals may be
modified based on results of the baseline risk assessment, which
clarifies exposure pathways and may identify situations where
cumulative risk of multiple contaminants or multiple exposure
pathways at the site indicate the need for more or less stringent
cleanup levels than those initially developed as preliminary
remediation goals. In addition to being modified based on the
baseline risk assessment, preliminary remediation goals and the
corresponding cleanup levels may also be modified based on the
given waste management strategy selected at the time of remedy
selection that is based on the balancing of the nine criteria
used for remedy selection (55 Fed.Reg. at 8717 and 8718).

EARLY AND INTERIM ACTIONS

Early operable unit actions (e.g., hot spot removal and
treatment) and interim actions (e.g., temporary storage or ground
water plume containment) may be taken to respond to an immediate
site threat or to take advantage of an opportunity to
significantly reduce risk quickly (55 Fed. Reg. at 8705). For
example, an interim containment action may be particularly useful
early in the process for complicated ground water remedial
actions, where concentrations greater than MCLs provide a good
indication that remediation of a potential drinking water source
is necessary:; such quick remedial action is important to prevent
further spread of the contaminant plume while a final ground
water remedy is being developed.

Early and interim action RODs do not require a completed
baseline risk assessment, although encugh information must be
available to demonstrate the potential for risk and the need to
take action. Data sufficient to support the interim action
decision can be extracted from the ongoing RI/FS for the site and
set out in a focused feasibility study or other appropriate
document that includes a short analysis of a limited number of
alternatives (55 Fed. Reg. at 8704). These data should include a
summary of contaminants of concern, concentrations and relevant
exposure information. A discussion should accompany these data
explaining the need for immediate remedial action based on the
presence of contamination that, if left unaddressed in the short-
term, either contributes immediate risk or is likely to
contribute to increased site risk or degradation of the
environment/natural resources. The early and interim action RODs
should note that some exposure pathways at the site may not be
addressed by the action.

An interim action ROD eventually must be followed by a
subsequent ROD for that operable unit based on the complete
RI/FS, that includes the baseline risk assessment, in order to
document long-term protection of human health and the environment
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at that portion of the site. The interim action ROD, however,
should demonstrate qualitatively (and quantitatively if possible)
that there is a risk or potential for risk and explain how the
temporary measures selected will address a portion of this risk.

DOCUMENTATION OF BASELINE RISK ASSESSMENT RESULTS IN THE ROD

The Summary of Site Risks section of the ROD should include
a discussion of the risks associated with current and future land
use and a table presenting these risk levels for each exposure
medium (e.g., direct contact with soil by potential future
residents exposed via incidental soil ingestion and dermal
contact). In some situations, risks from exposure via more than
one medium (e.g., soil and drinking water) will affect the same
potentially exposed individual at the same time. It is
appropriate in these situations to combine the risks from the
different media to give an indication of total risk that an
individual may be exposed to from a site.

In addition to summarizing the baseline risk assessment
information, the ROD (except no-action RODs) should include how
remedial alternatives will reduce risks by achieving cleanup
levels through treatment or by eliminating exposures through
engineering controls for each contaminant of concern in each
appropriate medium.

The Comparative Analysis should include a discussion of each
of the nine criteria; consideration of risk is part of the
discussion of several of the criteria. The discussion of overall
protection of human health and the environment should include a
discussion of how the remedy will eliminate, reduce, or control
risks identified in the baseline risk assessment posed through
each pathway and whether exposure levels will be reduced to
acceptable levels. For example, if direct human contact with
contaminated soil is identified as a significant risk at a site,
the ROD (except no-action RODs) should indicate how the selected
remedy will eliminate or control exposures to ensure protection
of human health. The discussion of long-term effectiveness and
permanence should include, where appropriate, an assessment of
the residual risk from untreated residual waste remaining at the
site. The short-term effectiveness discussion should address
risks during remedial action to those on-site and nearby.

Finally, that part of the Decision Summary in the ROD that
focuses on the selected remedy should show:

o the chemical-specific remediation level and
corresponding chemical-specific risk level(s) to be
attained at the conclusion of the response action and
the points (or area) of compliance for the media being
addressed; and
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o The lead agency's basis for the remediation levels
(e.g., risk calculation, ARARS).

The attached table, "Remediation Levels and Corresponding Risks,"
provides a direct means of displaying this information for health
risks and, where appropriate, environmental protection (Table 1).
The table should be completed for all media for which the ROD
selects final cleanup levels. The table should serve as a
summary of text in the selected remedy section of the ROD
Decision Summary. For interim action RODs, only qualitative
statements may be possible.

Additional guidance on the baseline risk assessment and its
role in remedy selection is available from several sources. For
guidance on the baseline risk assessment contact:

David Bennett, Chief

Toxics Integration Branch (0$-230)
Hazardous Site Evaluation Division

Office of Emergency and Remedial Response
phone: (FTS) or (202) 475-9486.

For additional guidance on the interaction of the baseline risk
assessment and Superfund remedy selection, contact:

David Cooper

Remedial Operations and Guidance Branch (0S-220W)
Hazardous Site Control Division

Office of Emergency and Remedial Response

phone: (FTS) 398-8361

(commercial phone: (703) 308-8361)

For guidance on enforcement-lead sites contact:

Stephen Ells

Guidance and Evaluation Branch (05-510)
CERCLA Enforcement Division

Office of Waste Programs Enforcement
phone: (FTS) or (202) 475-9803.

NOTICE: The policies set out in this memorandum are intended
solely as guidance. They are not intended, nor can they be
relied upon, to create any rights enforceable by any party in
litigation with the United States. EPA officials may decide to
follow the guidance provided in this memorandum, or to act at
variance with the guidance, based on an analysis of specific site
circumstances. Remedy selection decisions are made and justified
on a case-specific basis. The Agency also reserves the right to
change this gquidance at any time without public notice.



TABLE 1
Remediation Goals and Corresponding Risks 2

b
Final Remediation Levels Corresponding Risk Levels®
] 4
Remediation Point of Basis Chemical-Specific RME Risk
Medlum  Chemical — revel®  Compliance!  of Goal Cancer - Non-Cancer
SOIL A 2.0 ppm All facility HI N/A 5 0.5
B 17.0 ppm grounds Risk 1.0x 10 N/A
5.0 ppm GW Risk N/A N/A
GROUND B 0.1 ppm Wasle Risk 1.0x 10 -5 N/A
WATER C 4.0 ppm  Management MCL 1.0x 105 N/A
F 7.0 ppm Unit MCLG N/A 6 02 :
G 15.0 ppm Boundary MCL 6.0x10" 0.09
SEDIMENT Q 100.0 ppm  Downstream Ecological N/A N/A ‘
from point A Effects

2Ry - PR S VXS RS FHRRP
2R R SR e Y A Y

a. Prepare summary sheets for selected remedy. d. Cancer risks are measured as individual incremental lifetime; non-cancer,

as Hazard Quotients.
b. Final Remediation Levels are based on preliminary remediation goals

developed in the Feasibility Study (FS) (RI/FS Guidance 4.2.1) as modified
through the nine criteria evaluation and engineering design. In the process of
achieving remediation levels for each chemical. some chemicals will be
reduced o concentrations below their remedlation levels.

¢. Bases for values should be explained In the earlier Record Of Decision
(ROD) table.

f. Bases for location and method for determining attainment (e.g.. maximum
value detected over area XYZ) should be explained in the description of the

¢. Chemical specific risks correspond (o assoclated remediation levels. Risks selected remedy.
do not consider effects of exposures to other chemicals or media. If
appropriate, risks may be summed (0 calculaie media specific risks.

N/A Not applicable
Short - term effectiveness Is not considered.
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MEMORANDUM

SUBJECT: Interim RCRA/CERCLA Guidance on Non-Contiguous Sites

and %&;i;zi t}&e ement of Waste and Treatment Residue
(Lot o

FROM: J¢'Winston Porter
Assistant Administrator

TO: Regional Administrators
Regions I - X

Region VI has recently raised several RCRA/CERCLA interface
issues that have broad implications for remedial actions at
many other Superfund sites. The purpose of this memorandum is
to lay out EPA policy on several of these issues, including:

1. Combined treatment of CERCLA waste from non-contiguous
locations;

2. On-site disposal of treatment residue;

3. Limitations on the construction of hazardous waste
incinerators for on-site CERCLA use; and

4. Off-site treatment of waste and redisposal on-site.

This memorandum and attachment represent interim guidance
which should be used now, but will be refined following regional
review. Please submit your comments on this interim guidance to
Betsy Shaw (FTS 382-3304) of the Hazardous Site Control Division,
Office of Emergency and Remedial Response by April 28, 1986. We
are particularly interested in comments which address the impli-
cations of this guidance for Superfund removal actions at both
NPL and non-NPL sites.
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Select RCRA/CERCLA Issues:

1.

Combined treatment and/or disposal of CERCLA waste from
non-contiguous NPL sites

NPL sites may be combined for remedial action if the
following statutory criteria are met: the sites must be
geographically close or pose similar threats to public
health and the environment (CERCLA §104 (d)(4)). 1If combined
remedial actions will involve the transport of waste from
one site to another site, the wastes must be compatible for
the selected treatment or disposal method and managed in a
manner that is part of the highly reliable long-term remedy
selected for that site or group of sites. Combined remedies
must be cost-effective and should not result in any signiticant
additional short-term impacts on public health and the
environment at the receiving site. As in every case, CERCLA
waste which is transported must be manifested. The Record
of Decision (ROD) for a remedial action that involves more
than one site should state that several sites are being
treated as one and that their combined treatment constitutes
on-site action. (See attachment.)

On-site management of waste and treatment residue

EPA interprets CERCLA to require that off-site treatment,
storage and disposal of hazardous wastes comply with all RCRA
reguirements, including permitting. With respect to on-site
disposal, the National Contingency Plan (50 FR 47912,

November 20, 1985) requires that CERCLA activities meet the
technical requirements of RCRA (and other Federal environmental
requirements) that are applicable or relevant and appropriatel
while the procedural requirements, such as permitting, need

not be met.

Waste and treatment residues may be managed on-site
in several ways. The approach selected will depend on the
cost-effectiveness analysis at each site. One approach is
to remove the waste (and treat if desired) and dispose of
the waste and/or treatment residue in a new on-site land
disposal unit. This unit would meet the technical RCRA
Subtitle C land disposal requirements of 40 CFR Part 264
(e.g. §264.301 design and operating requirements; and land
disposal closure and post closure care requirements in

§264.310).

1 “Applicable requirements" are those Federal requirements that

would be legally .applicable if the response actions were not
undertaken pursuant to CERCLA §104 and §106. "Relevant and
appropriate requirements" are those Federal requirements that,
while not applicable, are designed to apply to problems
sufficiently similar to those encountered at CERCLA sites that

their application is appropriate.
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The second approach allows waste to be removed, treated
and the residuals to be replaced in the area from which they
originated. The area would then be capped and monitored
consistent with the technical requirements of land disposal
closure (§264.310). Under this approach, a double liner/
leachate collection system would not be required if the
wastes are removed during closure for the purpose of treating
them to enhance the effectiveness of the closure.

A third approach requires no further management of waste
or treatment residue if the waste can be evaluated, deter-
mined to be non-hazardous and delisted. This would normally
entail preparing a delisting analysis using the Vertical and
Horizontal Spread (VHS) model (50 FR 48886, November 27, 1985)
or other similar generic models that do not consider site
specific factors. A delisting petition is not required for
on-site CERCLA actions.

Finally, the National Contingency Plan (40 FR 47947 -
47948) provides for selection of a remedy that does not
attain applicable or relevant and appropriate requirements
if: 1) the alternative is only an interim remedy; 2) the
need to use the Fund at other sites outweighs the need to
implement a remedy that fully attains all requirements;
3) it is technically impractical to implement a remedy that
meets all applicable or relevant and appropriate requirements;
4) meeting all such requirements will result in an unacceptable
environmental impact; or 5) there is an overriding public
interest related to enforcement.

The determination that RCRA requirements for treatment,
storage and disposal will be met should be made during the
Remedial Investigation and Feasibility Study (RI/FS). In
the case of incinerator residue, a waste analysis should
be conducted during the RI to provide the necessary data.
Subsequent analyses, including a test burn, may be conducted
during Remedial Design (RD) as appropriate on a case by case
basis. Assurance of the consistency of the remedy with
RCRA and other applicable or relevant and appropriate
Federal requirements should be presented in the ROD, and,
if appropriate, reviewed again during RD.

Limitations on the construction of hazardous waste incinerators
for on~site CERCLA use

If an incinerator is to be constructed for on-site
remedial action, there should be a clear intent to dismantle
or remove the unit after the CERCLA action is completed.
Dismantling or removal should be a part of the remedy presented
in the ROD and funds should be included in the financial or
contractual documents. Should there be plans to accept
commercial waste at the facility after the CERCLA wastes have
been treated or destroyed, it is EPA policy that a RCRA
permit be obtained before the unit is constructed. (See
attachment.)
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4. Off-site treatment of waste and redisposal on-site

On-site disposal may involve transport of waste off-site
for treatment or storage 1f the CERCLA waste or treatment
residue 1s ultimately disposed of at the site of waste origin.
For this activity, the CERCLA waste is manifested to and from
the site and maintained separately throughout all off-site
activities.

If you have any questions regarding this memorandum or
attachment, please call Betsy Shaw or Bill Hanson (FTS 382-2345).

Attachment
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Attachment: Interim RCRA/CERCLA Guidance on Non-Contiguous Sites
and On-Site Management of Waste and Treatment Residue

Combining Hazardous Waste Sites for Remedial Action

Background:

Several situations have arisen where 1t may be advantageous
to comblne several NPL sites together for the purpose of conducting
a more effective remedial action. Subject to the requirements in
CERCLA §104 (d)(4), sites in proximity to one another, sites with
similar wastes, and sites with the same PRPs may be good candidates
for combined remedial actions. A treatment system or incinerator,
for example, may be more efficient treating wastes from several
sites. Expected economies of scale would lower the unit costs
and favor more reliable technologies. Overall, protection of
public health and the environment may increase if the waste of
several smaller sites are combined at a central treatment or
disposal location.

Legislative Authority: Section 104(d)(4) of CERCLA states that
non-contliguous sltes may be treated as one site when the separate
sites are reasonably related on the basis of:

1) Geography; or
2) Threat or potential threat to public health and the
environment.

Cost-Effective Reasons for Combining NPL Sites for Remedial Action

Several different circumstances may occur that favor combining
site remedial actions.

Example 1: 1Incineration is effective for destroying wastes
at several closely arrayed sites. One alternative
is to use a mobile incinerator at each site.
Another alternative that may be cost effective 1is
to incinerate the wastes of several sites at one
location. The residue could be disposed at the
original site but, again, i1t would probably be
more cost-effective to dispose of all ash at the
same location.

Example 2: Construction of a new on-site land disposal facility
has been found to be cost effective at site A,
Wastes at nearby site B are similar in character
and a small quantity needs to be managed.

Site B wastes could be managed on-site but it
could be less expensive and more effective to
dispose of the waste at Site A.
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Example 3: Site A and Site B have similar wastes and are
close to one another. RCRA closure with a cap
has been found to be cost effective at both
sites. It may be cost effective to design and

remediate both sites at the same time. Therefore,

the State or Region would like to contract with
one design firm and one construction company to
undertake both remedies.

Regions should identify opportunities to combine RI/FSs
for several NPL sites in the Site Management Plan or other pre-
remedial activities. Combining RI/FSs may improve the timing
and effectiveness of remedial actions and should be shown in the
Superfund Comprehensive Accomplishments Plan (SCAP).

Criteria for Treating Non-Contiguous Sites as One

The September 21, 1984 NPL listing (40 FR 37076) provides
the flexibility to respond to several sites listed separately on
the NPL with a single response if the statutory factors are met
and it appears cost-effective to do so.

The following criteria would be used to treat non-contiguous
sites as one when transportation of the waste is involved:

1. Sites are reasonably close to one another;

2. Wastes must be compatible for the selected treatment or
disposal approach;

3. Wastes that are transported to another site need to be
managed in a manner that is part of a highly reliable,
long-term remedy;l and

4. Incremental short-term impacts (e.g. sudden releases,
fugitive dust and fumes) to public health and the
environment at the receiving site will be minimal.
(This factor is important when the receiving site is
located near a residential community.)

Of course, the remedy must also be cost-effective by either

costing less or by providing increased or more reliable protection

of public health and environment than two separate remedies.

When short-term impacts are found to be significant, combining

sites may be determined to be inappropriate and the remedy may
be reconfigured. Options include but are not limited to:

1 This type of remedy generally is defined as:
a. Requiring little or no long-term active O/M;
b. Relatively low probability of release to the environment;
c. If a release did occur, it would not endanger public
health or the environment.
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Use another hazardous waste site where there would be
fewer impacts;

Pretreat wastes at the original site locations
(e.g., metal extraction) or improve materials handling

procedures;

Dispose of treated residuals (e.g., incineration ash)
at originating sites.

If incremental short-term impacts are significant and cannot be
mitigated, then non-contiguous sites should not be treated as one
for the purpose of combined treatment or disposal regardless of

cost-effectiveness.

CERCLA Compliance with Other Environmental Laws

Under response actions occuring at non-contiguous sites which
are treated as on-site actions, Superfund or PRPs under an EPA

approved enforcement action would:

1.

2.

Manifest hazardous wastes transported to another
site;

Meet the applicable or relevant and appropriate technical
requirements of RCRA TSD facilities but would not be

required to obtain RCRA permits.

Limitation: The cost of dismantling or removing a treatment or

storage unit constructed as part of an on-site

remedy should be factored into the determination of
the cost-effectiveness of that remedy. 1If that
alternative is selected, funds for the dismantling of
the unit should be included in the remedy obligation.
Should there be plans for a treatment or storage
unit constructed as part of an on-site remedy to
accept commercial wastes after the CERCLA waste has
been processed, it is EPA policy that a RCRA permit
be obtained before the unit is constructed. The
cost and scheduling implications of obtaining a
permit should also be factored into the analysis of

cost-effectiveness.

Proposed Implementation Process:

1.

Initial evaluation of NPL sites to determine if the
RI/FSs of several sites should be combined. Show
combined RI/FSs on SCAP.

Feasibility Study recommends that a combined site action
would be cost-effective. Further, the Feasibility Study
shows that the selected remedy meets the necessary criteria
of this policy. (The NPL need not be amended.)



3.

9347.0-1
-4 -

A joint public comment period is held to seek comment
from all interested parties on the proposed consolidation
of sites and a responsiveness summary 1S written.

Regional Administrator or Assistant Administrator signs
Record of Decision for non—-contiguous slite action.

A new Record of Decision, public comment period and
responsiveness summary would be required if additional
sites are added to the response plan after the first
Record of Decision.



NATIONAL PRIORITIES LIST
CHECKLIST OF DATA REQUIREMENTS

Site Name:

Notes:

DATA ELEMENT/PATHWAY Available

Not
Appropriate

Ground and Surface Water and Air
T.  Waste physical state

2. Persistence

3. Toxicity

4. Quantity

Ground Water

T. 7 Monitoring data OR

la. Depth of agquifer

lb. Net precipitation

lc. Permeability

Ground water use

Distance to nearest down-

gradient well

4. Population served by wells
within 3 miles

[FV3 9]
o o

Surface Water
I. Monitoring data OR
la. Slope and terrain
lb. Rainfall intensity
lc. Distance to surface water
ld. Flood potential

2. Surface water use
3. Critical habitats
4. Population served
Air
[.~ Monitoring data
. Waste reactivity
. Incompatibility
. Toxicity

Distance to nearest population
Population within 1 mile
Critical environments

Land use
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Quick Refarence Fact Sheet

Onssite CERCLA remedial response actions must comply with the substantive requirements of the Resource Conservation
and Recovery Act (RCRA) when they are determined to be applicable or relevant and appropriate requirements (ARARs). RCRA
requirements are applicabie for CERCLA responses involving the treatment, storage, or disposal of RCRA wastes (or when disposal
of the waste being addressed under CERCLA occurred after November 19, 1980). Delisting 8 RCRA waste (and thus removing
it from regulation under RCRA Subtitle C) is one option available to site managers for addressing wastes or treatment residuals
containing hazardous constituents in low concentrations (i.e., at or near health-based levels). This guide discusses the circumstances
under which delisting wastes may be appropriate and the procedures for delisting a RCRA hazardous waste as part of a
Superfund remedial response. (For additional information, please see Petitions to Delist Hazardous Wastes: A Guidance Manual
(Office of Solid Waste and Emergency Response, April 1985 EPA/530-SW-85-003).)

BACKGROUND

There are two types of RCRA waste that are subject to
RCRA Subtitle C hazardous waste requirements: hsted and
characteristic. Listed wastes are regulated under Subtitle C
untif they have been delisted, at which time they may be
disposed of in a Subtitle D facility. Delisting requires a
demonstration that a listed RCRA hazardous waste, or a
mixture containing listed hazardous wastes, no fonger meets
any of the criteria under which the waste was listed and no
other factors are known that would make the waste
hazardous. Delisting applies only to listed wastes, mixtures
containing listed wastes, or residuals derived from treatment
of a listed waste. Characteristic hazardous wastes do not have
to be delisted in order to be eligible for management in a
Subtitle D facility, but may simply be rendered "non-
characteristic" (i.e., treated to no longer exhibit any of the
characteristics outlined in 40 CFR Part 261, Subpart C), or
meet the Land Disposal Restriction (LDR) treatment
standards.

For on-site CERCLA remedial response actions, delisting
of RCRA wastes is accomplished by incorporating the
substantive requirements of 40 CFR 260.20 and .22 into the
remedial process. For off-sitt CERCLA response actions, the
admunistrative requirements of 40 CFR 260.20 and .22 must
also be met.

WHEN TO CONSIDER DELISTING

Site mapagers may want to consider delisting when
planning CERCLA response actions that will address
materials contaminated with RCRA listed waste in low
concentrations (including treatment residuals that, despite
treatment, remain listed wastes under the derived-from rule

[40 CFR 261.3(c)(2)]). If site managers believe that these
materials pose no significant threat to ground water and that
management in a Subtitle D solid waste disposal facility (to
prevent direct contact) would be fully protective of human
health and the environment, delisting as a potential option
should be evaluated. Unless listed wastes can be delisted,
management of these materials must be in accordance with
Subtitle C (i.e.,, clean closure or landfill closure with an
impermeable cap, or a hybrid closure where RCRA closure
requirements are relevant and appropriate).

BASIS FOR DELISTING

Under RCRA, once sufficient data are collected on the
waste, and its potential fate and transport, models (see
Highlight 1) are run to evaluate the dijution and attenuation
of constituents at a hypothetical receptor well. The calculated
concentrations of constituents at the hypothetical receptor
well must at least meet the health-based levels used for
delisting decisions for the waste to be successfully delisted.
(Table 1, inserted in this fact sheet, contains the maximum
allowed concentrations (MACs) for specific constituents based
on the current health-based levels (107 risk) developed by the
Office of Solid Waste for delisting decisions.)

During site characterization and the development of the
baseline risk assessment, if analyses indicate that munimal risks
are posed by identified RCRA listed wastes, (1.e., they are
already at or near delisting levels) site managers shouid
consider management options involving the delisting of wastes.
Delisting evatuations should be made early in the RI/FS
process, thus allowing the requirements and disposal options
associated with delisting to be factored into the detailed
analysis of remedial alternatives. For delistings at CERCLA
sites, OERR recommends that site managers use the same




threat to human health and the environment.

potential.

Highlight 1 - MODELS USED BY THE OFFICE OF SOLID WASTE TO JUSTIFY DELISTING PETITIONS

The recently promulgated toxicity characteristic leaching procedure (TCLP) is used to measure the leaching
potential of selected inorganic and organic constituents (55 FR 11798, March 29, 1990). For some organics, the Organic
Leachate Model (OLM) (see 51 FR 41084-100, November 13, 1986) may be used to estimate the leaching potential of
these constituents. The OLM is based on data from leaching tests performed on wastes with organics. Data generated
from the TCLP (and possibly the OLM) are used in the appropriate models to determine whether the waste will pose a

EPA uses an appropriate model, such as the VHS model, to estimate the ability of an aquifer to dilute the
leachate toxicants and predict toxicant levels at a receptor well. (See 50 FR 48846, November 27, 1985 for a complete
description of the VHS model.) The predicted levels of toxicants from the VHS model are then compared to health-
based levels used in delisting decision-making (e.g., MCLs, RfDs) for those compounds, in an effort to evaluate hazard

analytical tests and models as the Office of Solid Waste to
analyze and predict the potential fate and transport of waste
constituents and to substantiate a delisting request.

In certain cases, pathways otber than ground water may
present a greater concern, or site conditions are such that use
of other or additional models (e.g., air models, 51 FR 41084,
November 13, 1986) may be appropriate. Because the
delisting determination is waste-specific, site managers should
document why a particular model is being used.

If results from treatability studies conducted during an
RI/FS indicate that treatment will attain delisting levels, these
data may serve as the basis for approving a delisting
demonstration. When site-specific treatability study data are
not available, data from the application of technologies to
similar wastes may be used to assess the likely effectiveness of
the treatment processes and to demonstrate that a particular
waste would be rendered non-hazardous and justify a
delisting. If there are technically sound reasons to believe
that delisting levels can be attained, site managers still may
seek to delist the wastes, but should specify another option
for disposal of the material (1.e., Subtitle C disposal) if
delistable levels are not attained.

As outlined in the NCP (55 FR 8756, March 8, 1990),
only the substantive requirements of delisting must be met for
on-site CERCLA responses. The delisting may be granted
when the Regional Administrator signs the ROD. For off-site
actions, the Office of Solid Waste and Emergency Response
(Contact:  Assistance Branch (0S-343) 382-4206) makes
delisting decisions. The formal RCRA administrative process
for delisting would not apply, however, to non-contiguous
CERCLA facilities meeting the criteria to be treated as one
site and to which the on-site permit exemption extends (see
NCP, 55 FR 8690-1, March 8, 1990).

DEMONSTRATING COMPLIANCE

Verification testing may be required following treatment
of the wastes to confirm that delisting levels are attained.
Verification testing may require: collection of samples
generated from treatment systems; analysis of samples for
total and TCLP leachate concentrations of inorganic and
organic constituents, and any other RCRA characteristics (as

appropriate)'; and analysis of any other information relevant
to the delisting that may not have been anticipated at the
time that the original decision document was signed. The
specific demonstrations required may vary based on process-
or waste-specific conditions at the site. [NOTE: An
appropriate testing frequency of treatment residuals will need
to be established during the design phase for a period long
enough to represent the variability of the delisted material ]
All data from verification testing must be collected using the
appropriate QA/QC procedures (such as those contained in
the site’s Quality Assurance Project Plan (QAPP) prepared
during the RI/FS scoping or remedial design process).

Waste to be delisted must be managed as hazardous until
it has been analyzed in accordance with the sampling and
analysis requirements established at the time of delisting, and
it has been determined that delisting levels have been
attained. Therefore, temporary storage of waste residuals will
be necessary in some cases until sampling results are received.
RCRA storage requirements that are ARAR must be met
(or a waiver justified) during this period for remedial actions.

DOCUMENTING A WASTE DELISTING

Although comphance with the RCRA administrative
delisting requirements are not required as part of an on-site
CERCLA remedial response, compliance with the substantive
requirements of delisting must be documented wn the
appropriate CERCLA documents. Since off-site CERCLA
responses must comply with both substantive and
administrative requirements, site managers must follow the
formal delisting petition process (40 CFR 260.20 and .22)
when hazardous wastes or waste residuals are to be delisted
for management off-site. This includes Office of Solid Waste
review, or State review for those States that have adopted the
delisting program at least equivalent to the Federal program,
publication of a proposed notice in the Federal Register, an
opportunity for public comment, and publication of the final
rule in the Federal Register. The Office of Solid Waste’s goal

INote that for any responses expected to take place prior to the
TCLP effective date, the EP Toxicity test may apply.



Table 1: Maximum Alfowed Concentrations

Maximum ellowed concentrations (MACs) are back-calculated from the VHS model, using a minimum waste volume of 8000 cubic yards. (Lower waste volumes wilt result in higher MACs. if

the waste contains <0.5% solids, then the leaching procedures cannot be performed. In that case, the total constituent concentrations should be compared to the MACs. These MACs represent the

maximum concentrations below which a constituent would *pass* the VHS model, and thus, the waste would be considered a candidate for delisting. These MACs are to be used only as guldance for
delisting, not for cleanup levels.

The MACs listed here are based on use of the VHS model and the current health-based levels used for delisting decision-making. ¥ a different model is used and/or it a health-based level

The numbers shown in the table are given in exponential form, The notation XE+YY is equivalent to X x 10". For example:

MAC for

MAC for

changes, then the calculated MAC will also change. The MACs listed here for organic constituents are based on OLM leachate values. In the near future, petitioners may be required to measure
organic constituent leaching using the TCLP. (Thus, TCLP leachate data will replace OLM calculated data in the VHS model.) Therefore, if the TCLP is used in place of the OLM for organic
constituents, then the TCLP ieachate value would be compared to the MAC leve! listed in the table for liquids.

5.170E+02 is equivalent to 5,170 x 10% or 517.0

3.785E-04 Is equivalent to 3.785 x 10™ or .0003785.

MAC for MAC for MAGC for MAC for

Chemical Solids (ppm) Liquids (mg/l) Chemical Solids (ppm) Liquids (mg/l) Chemical Solids (ppm) Liquids (mg/L)
Asetohe 5370E402  2.524E+01 2-soc-Butyl-4,6-dinitrophenol  1.348E+02  2.524E-01 1,2-Dighlorobenzena 4.90EH0T  J.T85E400
Acetonitrile 6.231E400 1.262E+00 Cadmium S308E~02  8.300E-02 1,3-Dichlorobenzene 4.790E+04 1.893E+00
Acetophenone 9.049E+03 2.624E+01 Carbon disulfide 1.277E+04 2.524E+01 1,4-Oichlorobenzene 2.880E+02 4,7326-01
Acrolein 1.181E+00 3.15E+00 Carbon tetrachloride 1.408E+00  3.155E-02 3,3'-Dichlorobenzidine 5.856E-02 5.047E-04
Acrytamide Treat. Toch  Treat. Tach | |Chioral 2.840E+00  4.416E-01 Dichlorodifiupromethane 1.083E+08  4.416E¢01
Acrylic Acid 3.382E+02 1.893E+01 Chlordane 1.824E501 1.2628-02 1,1-Dichloroethane 1.140E-02 2.524E-03
Acrytonitrile 3.785E-04 3. 785E-04 p-Chloraniline 4.741E4+01 6.309E-01 1,2-Dichlordethana 8.717E-01 3485602
Aldicarb 1.253E+00  €.309E-02 Chlorobenzene 1.626E402  6.309E-DY 1,1-Dichloroethylene 1.270E+00  4.418E-02
Aldtin 1351E-03  1.262E-06 | |Chlorobenzilate 43126402 4.416E+00 | |cla-1,2-Dichinrosthytena 2473E01  A.416E-0Y
Allyl Alcohol 9.025E+00 1.262E+00 p~Chlore-m-cresal 1.827E402 - 1.202E+00 trans-1,2-Dichloroethylene 3.641E401 6.300E-01
Aluminum Phosphide 6.300E-02  6.309E~02 Chiorodibromomethane 7.825E+02 4.416E+00 Oichlomnidthane 2. 324801 3.484E-02
Anifine 2.238E-01  3.786E-02 | |Ohleroform ) 4883E-01  B3784E-02 | |2.4-Dichlorophenol 4.320E401  6.309E-01
Anthracene 77016401 1.262E-02 | |Chioromethyl methylether  Decomposes  2.524E-05 | |1:2-Diuhiotadrapsne CHUSE01  3.488E-02
Antimony 8.300E-02  6.309E-02 | |2-Chiorophenol 4A12E01  1.62E400 | |1,3-Dichioropropene 5940E-03  1.262E-03
Arsenie 3.485E-01  31666-01 | [Chromium 3185E-01  3.155E-01 | |Dietdrin - . SR8 1.262B08
Barium 6.309E+00 6.300E+00 Chrysens 1.618E+01 1ME~0§ Diethyl phthalate 4. T95E+05 1.803E+02
Benzens 8.879E-01  3.485E~02 | jCresols 1.257E+403  1.262E+01 onmmm ' &5?75—01 4.416E-02
Benzidine 1262606  1.262E-08 | |Cyanids AATBEAS  A30ED00 | [7,12-Dimethym 3743E03  6.309E-08
Bora(ajaritteasatia QMOUE-02  0.809E-06 | |Gyanogen 1435E402  6.309E+00 | |z4-Diishotylpbericl 136801 1203801
Benzo(a)pyrene 3.867E-02 1.893E-05 Cyanogen bromide 4,.BEIEM 18088404 2,6-Dimethyiphenol 2.820E-01 1.262E~02
Behzo{b)flusranthens 1.643E-01  1.262E~04 | |2,4-Dichlorophenoxyacetic M@sﬂiylﬁhmd TEELL] 2884802
Benzo(k)fluoranthene 7.790E+02 2.524E-02 acid (2,4-D) 1.069E+02 6.309E-01 Dimethyi phthalate 9.232E+08 2.524E+03
Benzyl chieide 6432603 1.262E-08 | |0DD SOB2E-01  6.300E-04 | |Diniteobanzens (mats) 1APERE  PEskE-0t
Bis{2—chloroethyl)ether 1.893E-04 1.893E-04 DDE 9.902E-01 6.309E-04 4:6-Olnltro-o—croool 6.127E+01 2.524E-01
Bie(2-chioroisopropyl ether) 2234E+03  8.300E+00 | |0OT 2100400  6.300E-04 2,4~Biﬁlks:$imhol 2208EH 4,416E-01 -
Bis{2—ethylhexyl)phthalate 4.210E+01 1.893E-02 Dibenz(a,h)acridine 6.584E-02 1.893E-05 Dinitrotoluene 1.164E-03 3.165E-04
Bromodichloromethane 7.548E+02 4.416E+00 Dibenz{a,h)anthracene 7.318E-03 4.416E-08 Di-n-octyl phthalate 3.441E+04  3.785E+00
Bromomethane 3.606E+01 3.155E-01 1,2-Dibromo~3-chioropropan  1.048E-02 1.262E-03 1.4-Dioxane 2.021E-02 1.893E-02
Butyl benzyf phthalate 6.375E+04  5.678E+00 Di-n-butyt phthalate 2.521E405 2.624E401 Diphenylamine 1.232E+04  S8.878E+00




Table 1: Maximum Allowed Concentrations (cont.)

MAC for MAC for MAC for MAC for MAC for MAC for
Chemical Solids (ppm) Liquids (mg/L) Chemical Solids (ppm) Liquids (mg/l) Chemical Solids (ppm) Liquids (mg/l)
1.2-Diphenylhydrazine 6.976E-04 2.524E-04 Methomyl 27436402  5.87BE+00 Selenourea No Solubility  1.262E+00
Disutioton. - 8.5016-01  6.309E-03 | |Methoxychior 2633E:04  6309E-01 | |sver - 3Y65E-01  SISSE-01
Endosultan 1983Es01  1.262E-02 | |Methyl ehloride 82556403  2.524E+01 | |Strychnine and salts 9.332E400  6.309E-02
Endrin 1,004E+00  1.262E-03 | [Methyl chiorocarbonate 15436404  2.524E+02 | |Styrene . 23436400  3.155E-02
Epichlorohydrin Methyl ethyl ketone 3.838E+02 1.262E+01 1,2,4,5-Tetrachlorobenzene 5.603E+01 6.309E-02
(1-Chloro~2,3-epoxypropane) Treat. Tech  Treat. Tech | |Methyl isobutyl ketone 1.841E+03 1.262E+01 1,1,2,2-Tetrachlorcethane 5,8326-03 1.262E-03
Ethyt benzene 49846403  4.4168E+00 | [Methyl methacryiate 1,3016+05  1.893E+01 Tetrachloroethylene 3.430E+00  3.155E-02
Ethyl ether 2.598E+04 1.262E4+02 Maethyl parathion 1.351E+01 5.878E-02 2,3,4.6—?6“&05[0{091‘1900] 2.992E4+03 8.30§E4OO
Ethylene dibromide 6,078E-04  3.Y55E-04 Naphthalene 5738E+05  6,300E+01 Tetraethyl dithiopyrophosphat  8.425E+01 1.262E-01
Ethylene oxide 8.300E-04 8.309E-04 Nickel Under consideration by EPA | | Tetrasthy! lead 1,6526~03 2.52$E—OS ’
Fluoranthene 2,9716404  1.282E+00 Nitric oxida 2,5246+01 2.524E+01 Thallium 1.8936-02  1.893E-02
Fluorene 1.048E+01  1.262E-02 | (Nitrobenzene 6.557E+00  1.262E-01 | |Thicurea 1262604  1.282E-04
Formic Acid 3.523E4+04  4.41BE+02 Nitrogen dioxide 2.524E402  2.524E+02 Thiram 1.918E463 1.2&&60
Glycidylaldehyde 7.510E-02  6.309E-02 | |N-Nitroso-di~n-butylamine 2.088E-05  3.785E-05 | |Toluens - 14736108 1.2026401 .
Heptachior 3,3456400  2.524E-03 | |N-Nitrosodiethanolamine 8.3096-05  6309E-05 | |Toluene-2-6-diamine 2888E+03 37856401
Heptachlor epoxide (alpha, N-Nitrosodiethylamine 1.262E-08  1.262E-08 | |Toxaphene 79096401 3.1556-02
beta, gamma isomers) 8.348E-01 1.282E-03 N-Nitrosodimethylamine 5,811E~06 4.418E-08 2,4,5~TP (Silvex) 9.905E+00 8.309E-02
Hexachiorobenzene 2.619E-01  1.282E-04 | |N-Nitrosodiphenylamine 1.166E+01  4.416E-02 | |Tribromomethane (Bromoform} 0.6426402 4 418E+00
Hexachlorobutadiene 5.139E+00 3.155E-03 N-Nltroso—-n—-propyl\amlna 3.1556~05  3.{55E-05 1,2,4-Trichlorobenzene 1.217E+04 4.416E+00
Hexachlorocyclopentadisne 8,283E+03 1.282E+00 Nitrosopyrrolidine 1.262E-04 1.262E-04 1,1,1-Trichloroethane 2.220E402 1.282E+00
Hexachloroethane 2.956E+00 1.893E-02 Pentachlorobenzense 2.284E408 1803E-01 1,1,2-Trichloroethane 2.315E-02 3.785E-03
Hexaghiorophene 3.431E+03 6.309E-02 Pentachloronitrobenzene 7.216E-01 6.309E-04 Trichlorosthylene 1,146E+00 3155602
Hydrazine 6.300E-05  6.309E-05 Pantachlorophenol 29176403 1.262E+00 Trichlorofiuoromethane 8.474E+04  6.309E+01
Hydachanic acid (Hydrogen cyanide)  4,418E400  4.416E+00 Phenanthrene 1.398E+01 1.262E-02 2,4,5-Trichlorophenol 23016404 2.524E401
Hydrogen sulfide 6.309E-01 6.309E-01 Phenol 2,051E+04  1.282E+02 | |2,4,6-Trichlorophenol 3.536E-01 1.262E-02
indeno(1,2,3,cd)pyrene 2.97GE+01 1.282E-03 | [m-Phenylenediamine 1.108E401 1.262E+00 | [2.4,5-Trichlorophenoxyacetic  1,6986403  2,524E+00
lsobutanol 8.244E+03 6.309E+01 Phenyl mercury acetate 4,289E~-01 1.893E-02 1,2,3-Trichloropropane 1,399E402 1.262E+00
1sophorone 1.345E4+04  4.416E+01 | |Phosphine 5.803E+00  6.309E-02 | (1,1,2-Trichloro~1,2,2~tri~ -
Lead Under consideration by EPA | | Phthalic anhydride S.788E+05  A4.41BE+02 ﬂuoroethatpe 1.002E409  6.309E+03
Uindaneg 1.513E-01 1.262E-03 Polychlorinated biphenyls 1.223E+401 3.155E-03 sym-~Trinitrobenzene 5.572E-01 1.262E-02
Maleic anhydride Soluble 2.524E+01 Pronamide 5,459E+04 1.893E+01 2.4 8-Trinitrotoluene 3.9936-01 6.309E-03
Maleic hydrazide 9.283FE+04 1.262E+02 Pyrene 4.076E+05 6.309E+00 Vanadium pentoxide 4.416E+00 4.416E+00 N
Mercury 1.262E-02 1.262E-02 Pyridine 3.364E400  2.524E-01 Vinyl chloride 1.822E-01 1.262E-02
Maethagrytonitrile 1,479E~01 2.524E-02 Selenious acid 6.309E-01 6.309E-01 Warfarin 3.159E+01 6.309E-02
Methanol 5 552E+03 1.262E+02 Selenlum 6.309E-02  6.309E-02 Xytene (mixed) 2.177E+05  6.309E+01




is to propose and finalize delistings within 24 months from the
time a complete petition is received.

RI/FS Report

The substantive requirements for delisting a RCRA
hazardous waste should be documented in the RI/FS Report.
In the Detailed Anpalysis of Alternatives chapter of the FS
Report, a general discussion of why delisting is warranted
should be included in the description of each alternative for
which a delisting is contemplated. Where the remedial
alternatives involving treatment are expected to result in a
residual that may be delisted, this discussion should also
specify the concentrations of each waste constituent expected
to remain after treatment. The specific information that
should be included in an RI/FS report for on-site and off-site
CERCLA remedial actions is presented in Highlight 2. (The
more specific and detailed information, such as relevant waste
analysis data from sampling, should be placed in an appendix
to the report.y Under the "Compliance with ARARs"
Criterion, as part of the Description of Alternatives section,
site managers should identify those wastes or waste residuals
to be delisted, and managed under Subtitle D instead of
Subtitle C.

Proposed Plan

The intent to delist wastes should be stated in the
Description of Alternatives section of the Proposed Plan.
Because the Proposed Plan solicits public comment on all of
the remedial alternatives, and not just the preferred option,
the intent to delist wastes on-site or to obtain a delisting
petition for offsite wastes should be identified for all
alternatives for which such an approach is planned. This
opportunity for public comment on the Proposed Plan fulfills
the requirements for public notice and comment on delisting
petitions required under 40 CFR 260.20(d). Highlight 3
provides sample language for the Proposed Plan.

Record of Decision

Sample language for the Description of Alternatives
section of the ROD is shown in Highlight 4. The

documentation provided in the ROD should be a brief
synopsis of the information in the FS report. In the
Description of Alternatives section, as part of the discussion
of major ARARs for each remedial aiternative, site managers
should include a statement (as was done in the FS report)
that explains why delisting is justified. A statement should

the same (55 FR 8756 -57, March 8, 1990).

- Petitioner’s name and address

- Description and location of site

Highlight 2 - DOCUMENTATION FOR RI/FS REPORT FOR DELISTING
(Detailed Analysis of Alternatives Chapter)

ON-SITE:
= Description of Remedial Alternatives
u Detailed Description of the Treatment Process being used to render the waste non-hazardous (e.g., operating parameters)
= Waste and Treatment Residual Characterization
- EPA Hazardous Waste Number(s)
- Complete Description of the Waste (e.g., matrix, percent solids, pH)
- Waste Management Information (e.g., current and proposed management, techniques, flow diagrams)
- Description of Constituents present (identification, concentrations)
| Relevant Sampling and Testing Information® (e.g., TCLP test results)
] Data on Representative Samples for the Listed Constituents and a Discussion of Why the Waste is Non-Hazardous. Include

a statement that the samples are representative of constituent concentrations in the waste, and discuss modelling results.

n CERCLA on-site response actions need not meet administrative procedures of other environmental statutes. The RI/FS and

ROD process are substitutes for the administrative procedures in the delisting process. The substantive requirements remain
OFF-SITE (in addition to elements required for off-site pelition):

For off-site delisting petitions, the documentation requirements listed for on-site actions should be extracted from the RI/FS
report and combined with the following information found below. The information should be incorporated with the on-site information
into a 40 CFR 260.20 petition and a copy of the petition should be referenced and attached to the RI/FS report.

- Identification of on-site contact person, if different from above
- Statement of the petitioner’s interest in the proposed action
1 Appropriate sampling information may be contained in the Superfund Quality Assurance Project Plan (QAPP) and, therefore, not

specifically repeated in the RI/FS Report. Where appropriate, however, information on relevant sampling procedures should be
referenced in this section when discussing the basis for delisting.




Highlight 3: SAMPLE LANGUAGE
FOR THE PROPOSED PLAN

Description of Alternatives section:

Under this alternative, the [waste/treatment
residuals] will be delisted (i.e., shown to be non-
hazardous wastes) and thus will no longer be subject to
RCRA Subtitle C hazardous waste regulations. The
[wastes/treatment residuals] will be managed in
accordance with the RCRA Subtitle D (solid waste)
requirements (andjor state solid waste disposal

requirements).

Evaluation of Alternatives section, under "Compliance
With ARARs"™

The [wastes/treatment residuals] will be
delisted in [Enter number] of [Enter total number of
alternatives]. The RCRA Subtitle D (solid waste)
closure requirements, rather than Subfitle C
requirements, will be ARARs for these [wastes/treatment
residuals].

Community’s Role in Selection Process:

The Proposed Plan seeks comment on the
delisting of the [wasteftreatment residuals and models}
for each alternative for which delisting is proposed.

also be included explaining that the waste was delisted under
CERCLA, therefore RCRA's substantive requirements have

been met.

In the Statutory Determinations section, under the
"Compliance with ARARSs" finding, site managers should

indicate that the wastes will be delisted.

Unless treatability studies conducted in the RI/FS indicate
that a technology's performance is reasonably certain, the
ROD should address how to handle wastes that do not
achieve delistable levels. If waste residuals cannot be delisted,
a contingency plan will be implemented. Where the

contingency implemented differs significantly from that

Highlight 4: SAMPLE LANGUAGE
FOR THE RECORD OF DECISION

Description of Alternatives section:

Because existing and available data and the
results of modeling demonstrate that the [waste/treatment
residuals] will not be hazardous (ie., do not contain
hazardous constituents in levels that are hazardous and
do not exhibit a hazardous characteristic), they will be
delisted. Therefore, the RCRA Subtitle C requirements
are not ARARs. These [wastesftreatment residuals],
however, will be managed as solid wastes under RCRA
Subtitle D [and State of {name} solid waste disposal
requirements under {citation}]. This delisting is justified
on the basis of [results from treatability testinglother
basis]. This delisting satisfies the substantive
requirements of 40 CFR 260.20 and .22

If testing of the waste during the remedial
action shows that the necessary levels are not being
antained for delisting these wastes, they will be managed
as Subtitle C hazardous wastes and the applicable or
relevant and appropriate requirernents under Subtitle C
will be met.

discussed in the ROD, the ROD must be amended or an
Explanation of Significant Differences (ESD) issued (NCP
§300.435(c)(2)). Where the contingency implemented does
not significantly differ from that discussed in the ROD, it may
be advisable to issue an ESD or fact sheet to inform the
pubtic of these actions.

The Comparative Analysis section of the ROD should
discuss contingent remedies in a level of detail that is
adequate to explain the contingency (so that the public has an
ample opportunity to review the contingency). The Selected
Remedy section should establish the parameters of both the
selected and contingent remedies and provide the criteria by
which the contingency remedy would be implemented. The
Statutory Determinations section should demonstrate how
either remedy would fulfil CERCLA section 121
requirements.

NOTICE: The policies set out in this memorandum are intended solely as guidance. They are not intended, nor can they
be relied upon, to create any rights enforceable by any party in litigation with the United States. EPA officials may decide to
follow the guidance provided in this memorandum, or to act at variance with the guidance, based on an analysis of specific
site circumstances. The Agency also reserves the right to change this guidance any time without public notice.




CERCLA Compliance with Other Laws Manual,
RCRA ARARs: Focus on Closure Requirements




United States Office of Directive 9234.2-04FS
Environmental Protection Solid Waste and October 1989
Agency Emergency Response

CERCLA Compliance with Other Laws Manual

RCRA ARARs:

Focus on Closure Requirements

<EPA

The Superfund Amendments and Reauthorization Act of 1986 (SARA) adopts and expands a provision in the
1985 National Contingency Plan (NCP) that remedial actions must at least attain applicable or relevant and
appropriate requirements (ARARs). Section 121(d) of CERCLA, as amended by SARA, requires attainment of
Federal ARARs and of State ARARs in State environmental or facility siting laws when the State requirements
are promulgated, more stringent than Federal laws, and identified by the State in a timely manner.

To implement the ARARs provision, EPA has developed guidance, CERCLA Compliance with Other Laws
Manual: Parts 1 and I (OSWER Directives 9234.1-01 and 9234.1-02, respectively). EPA is preparing a series of
short Fact Sheets (OSWER Directive 9234.2 series) that summarize the guidance documents. This particular Fact
Sheet addresses compliance with Subtitle C of the Resource Conservation and Recovery Act (RCRA), as amended
by the Hazardous and Solid Waste Amendments of 1984 (HSWA), with a focus on the RCRA Subtitle C closure
requirements. This Fact Sheet is based on policies in the proposed December 21, 1988 revisions to the NCP. The
final NCP may adopt policies different from those covered here and, when promulgated, should be considered the
authoritative source.

I. AN OVERVIEW OF RCRA SUBTITLE C ARARS

The provisions of Subtitle C of RCRA mandate for on-site actions. CERCLA actions to be conducted

"cradle-to-grave” management of hazardous waste, and
regulate three types of hazardous waste handlers: (1)
generators;, (2) tramsporters; and (3) owners and
operators of treatment, storage, or disposal facilities
(TSDFs). Although there are RCRA requirements for
generators and transporters of hazardous waste, the
most extensive RCRA requirements are those for the
design, operation, and closure of hazardous waste
TSDFs (40 CFR Part 264). Highlight 1 shows the
types of hazardous waste management units regulated
under Subtuitle C.

RCRA Subtitle. C requirements for TSDFs will
frequently be ARARSs for CERCLA actions, because
RCRA regulates the same or similar wastes as those
found at many CERCLA sites, covers many of the
same activities, and addresses releases and threatened
releases similar to those found at CERCLA sites.
When RCRA requirements are ARARs, only the
substanuve requirements of RCRA must be met if a
CERCLA action is to be conducted on site. On-site
actions do not require RCRA permits, nor is
compliance with administrative requirements necessary

off site, however, must comply with both substantive
and administrative RCRA requirements (see Highlight
2 on the next page).

Highlight 1: KEY SECTIONS OF RCRA

SUBTITLED SUBTITLE C SUBTITLEt
Selld Wame Harardoos Wasts Undergreund Stucage
Regulations Reguiel sus Tunk Regulatiens

Part 264 - Treatment, Storage,
and Disposal Facility Requirements

Subpert F - Ground-water Protection
Subpant G - Closure and Post-Closure
Subpart [ - Coataners

Subpart J - Taoks

Subpart K - Surface {mpoundments
Subpart L - Waste Pies

Subpart M - Land Treatmeat

Subpart N - Landflls

Subpart O - [ocwerators

Subpart X - Muccllageous Units

Part 268 - Land Disposa! Restrictions

Printed on Recycled Paper



Highlight 2: SUBSTANTIVE AND
ADMINISTRATIVE REQUIREMENTS

Substantive Requirements are those
requirements that pertain directly to actions
or conditions in the environment. Examples
include performance standards for
incinerators (40 CFR 264.343), treatment
standards for land disposal of restricted waste
(40 CFR 268), and concentration limits, such
as MCLs.

Administrative Requirements are those
mechanisms that facilitate the implementation
0. the substantive requirements of a statute
or regulation. Examples include the
requirements for preparing a contingency
plan, submitting a petition to delist a listed
hazardous waste, recordkeeping. and
consultations.

A. WHEN RCRA IS APPLICABLE

RCRA Subtitle C requirements for the treatment,
storage, and disposal of hazardous waste are applicable
for a Superfund remedial action if the following
conditions are met:

e The waste is 2 RCRA hazardous waste, and either:

o The waste was initially treated, stored, or disposed
of after the effective date of the particular RCRA
requirement, or

e The activity at the CERCLA site constitutes
treatment, storage, or disposal, as defined by
RCRA

1. When a CERCLA Waste is a RCRA Hazardous
Waste

In order for RCRA requirements to be applicable,
a Superfund waste must be determined to be a listed
or characteristic hazardous waste under RCRA (see
Highlights 3a and 3b for the definiion of RCRA
hazardous waste). A waste that is hazardous because
it once exhibited a characteristic (or media containing
a characteristic waste) will not be subject to Subtitle
C regulation if it no longer exhibits the characteristic.
A listed waste may be delisted if it can be shown that
the specific waste is not hazardous based on the
standards 1n 40 CFR 264.22. If such a waste will be
shipped off site, it must be delisted through a

2.

rulemaking process. However, to delist a RCRA
hazardous waste that will remain on site at a
Superfund site, only the substantive requirements for
delisting must be met (see "ARARs Q's and A's,”
OSWER Directive 9234.2-01FS, May 1989).

Highlight 3a: CHARACTERISTIC RCRA
HAZARDOUS WASTES
(Subpart C of 40 CFR Part 261)

e lgnitability - i e.. a waste with a flash point
lower than 140 F;

e Corrosivity - i.e., a waste with a pH less
than or equal to 2.0 or greater than or equal
to 12.5, or capable of corroding steel at a
rate of more than 0.25 inches per year;

e Reactivity - 1.e., 2 waste that 1s explosive,
reacts violently with water, or generates toxc
gases when exposed to water or liquids that
are moderately acidic or alkaline; and

e Extraction Procedure (EP) Toxicity* - ie.,
a waste for which the EP test extract
contains a concentration of a specified
contaminant above 1its regulatory thresnold.

* A final rulemaking ts underway that wall replace the EP test
with the Toxiaity Charactenstic Leaching Procedure (TCLP).
Promuigation s expected 1n 1990.

Highlight 3b: LISTED RCRA
HAZARDOUS WASTES
(Subpart D of 40 CFR Part 261)

e F Waste Codes (Part 261.31) - wastes from
non-specific sources (e.g., FOO1 - FOOS spent
solvents);

e K Waste Codes (Part 261.32) - wastes from
specific sources (e.g., KOO1 wastewater
treatment studge from wood preserving
processes).

e P Waste Codes (Part 261.33(e)) - acutely
hazardous commercial chemical products;* and

e U Waste Codes (Part 261 34(f)) - toxic
commercial chemical products.®

In addition, any solid waste derived from the treatment,
storage, or disposal of a histed waste, and any mxture of solid
waste and listed waste 1s a RCRA hazardous waste
(regardless of the concentration of hazardous constituents or
the percentage of listed wastes 1n such a mixture)

*NOTE The word “product” refers to a commercially rurc or
techmical grade of the chemical A matenal does not qualify as a
product stmply because it is a process waste




Any environmental media (i.e., soif or ground
water) contaminated with a listed waste is not a
hazardous waste, but must be managed as such until
it no longer contains the listed waste, generally when
constituents from the listed waste are at health-based
levels. Delisting is not required.

To determine whether a waste is a listed waste
under RCRA, it is often necessary to know the source
of that waste. For any Superfund site, if an
affirmative determination cannot be made that the
contamination is a RCRA hazardous waste, RCRA
requirements will not be applicable. A determination
of whether a waste is a characteristic waste can be
based on testing the waste. Alternatively, best
professional judgment (based on knowledge of the
waste and its constituents) can be used to determine
whether testing is necessary.

2. When the Date of Initial Disposal Triggers
RCRA Applicability

A RCRA requirement will be applicable if the
hazardous waste was treated, stored, or disposed of
after the effective date of the particular requirement.
The RCRA Subtitle C regulations that established the
hazardous waste management system first became
effective on November 19, 1980. RCRA regulations
will not be applicable to wastes disposed of before
that date, unless the CERCLA action itself constitutes
treatment, storage, or disposal (see below). Additional
standards have been issued since 1980; therefore,
applicable requirements may vary somewhat, depending
on the specific date on which the waste was disposed.

3. When Superfund Activities Trigger RCRA
Applicability

RCRA requirements for hazardous wastes will
also be applicable if the response activity at the
Superfund site constitutes treatment, storage, or
disposal, as defined under RCRA. Disposal of
hazardous waste, in particular, triggers 2 number of
significant  requirements, including  closure
requirements (see Part II of this Fact Sheet) and land
disposal restrictions, which require treatment of wastes
prior to land disposal. (See Guides on Superfund
Compliance with Land Disposal Restrictions, OSWER
Directives 9347.3-01FS through 9237.3-06FS, for a
detailed description of these requirements.)

Because remedial actions frequently involve
grading, excavating, dredging, or other measures that
disturb contaminated material, activities at Superfund
sites may constitute disposal, or placement, of
hazardous waste (see Highlight 4).

Highlight 4: ACTIONS
CONSTITUTING DISPOSAL

DISPOSAL OCCURS WHEN:

AOC/Unt  Differert AOC/Unit

Wastes from different AOCs are consolidated into
one unit.

TREATMENT

==

AOC/Unit

REBIDUALS

Oiffecert AOC/UNIt

Wastes are removed from the AOC, treated in a
separate unit (even if physically within the same AOC),
and redeposited into the same or &nother AOC.

DISPOSAL DOES NOT OCCUR WHEN:

CONSOUDATE

t '
o AOC/Unit —&
' '

Wastes are consolidated within the same AOC or unit.

—_— [
I AOC/Init
Treat \n-8Ru

Wastes are treated in situ.

AOC/Unit
Wastes are capped or left in place.




EPA has determined that disposal occurs when
wastes are placed in a land-based unit. However,
movement within a unit does not constitute disposal
or placement, and, at CERCLA sites, an area of
contamination (AOC) can be considered 1o be
comparable to a unit. Therefore, movement within an
AOC does not constitute placement.

B. WHEN RCRA IS RELEVANT AND
APPROPRIATE

RCRA requirements that are not applicable may,
nonetheless, be relevant and appropriate, based on
site-specific circumstances. For example, if the source
or prior use of a CERCLA waste is not identifiable,
but the waste is similar in composition to a known,
listed RCRA waste, the RCRA requirements may be
potentially relevant and appropriate, depending on
other circumstances at the site.

However, the similarity of the waste at the
CERCLA site to RCRA waste is not the only, nor
necessarily the most important, consideration in the
determination. Anin-depth, constituent-by-constituent
analysis 1S generally neither necessary nor useful, since
most RCRA requirements are the same for a given
activity or unit, regardiess of the specific composition
of the hazardous waste.

The determination of relevance and
appropriateness of RCRA requirements is based on
the circumstances of the release, including the
hazardous properties of the waste, its composition and
matrix, the characteristics of the site, the nature of the
release or threatened release from the site, and the
nature and purpose of the requirement itself. Some
requirements may be relevant and appropriate for
certain areas of the site, but not for other areas. In

addition, some RCRA requirements may be relevant
and appropriate at a site, while others are not, even
for the same waste. For example, minimum
technology requirements may be considered relevant
and appropriate for one area receiving waste because
of the high potential for migration of contaminants in
hazardous levels to ground water, but not for another
area that contains relatively immobile waste. Land
disposal restrictions may be determined not to be
relevant and appropriate for either area because the
treatment technology required by the requirement is
not appropriate, given the matrix of the waste. Only
those requirements_that are determined to be both
relevant and appropriate must be attained.

C. STATE AUTHORIZATION UNDER RCRA

A State may be authorized to administer the
RCRA hazardous waste program in lieu of the
Federal program provided that the State has
equivalent authority. Authorization is granted
separately for the basic RCRA Subtitle C program,
which includes permitting and closure of TSDFs; for
regulations promulgated pursuant to HSWA, such as
land disposal restrictions; and for other programs,
such as delisting of hazardous wastes. If a site is
located in a State with an authorized RCRA program,
the State’s promulgated RCRA requirements will
replace the equivalent Federal requirements as
potential ARARs.

An authorized State program may also be more
stringent than the Federal program. For example, a
State may have more stringent test methods for
characteristic wastes, or may list more wastes as
hazardous than the Federal program does. Therefore,
it is important to determine whether laws in an
authorized State go beyond the Federal regulations.



. FOCUS ON RCRA CLOSURE REQUIREMENTS

For each type of unit regulated under RCRA,
Subtitle C regulations contain closure standards that
must be met when a unit is closed. For treatment
and storage units, the standards require that all
hazardous waste and hazardous waste residues be
removed when the unit is closed. In addition to the
option of closure by removal, called "clean closure,”
units such as landfills, surface impoundments, and
waste piles may be closed as disposal or landfill units
with waste in place, referred to as "landfill closure.”
Frequently, the closure requirements for such land-
based units will be either applicable or relevant and
appropriate at Superfund sites.

A. WHEN CLOSURE REQUIREMENTS ARE
APPLICABLE

The basic prerequisites for applicability of closure
requirements are: (1) the waste must be a hazardous
waste; and (2) the unit (or AOC) must have received
waste after the RCRA requirements became effective,
either because of the original date of disposal or
because the CERCLA action constitutes disposal
(described in Part [ of this Fact Sheet). When RCRA
closure requirements are applicable, the regulations
allow only two tvpes of closure: (1) clean closure;
and (2) disposal or landfill closure.

Highlight 5 provides a description of each type
of closure. Clean closure standards assume there will
be unrestricted use of the site and require no
maintenance after the closure has been completed, and
are often referred to as the "eatable solid, drinkable
leachate” standards. 1In contrast, disposal or landfili
closure standards require post-closure care and
maintenance of the unit for at least 30 years after
closure. EPA has prepared several guidance on
closure and final covers (e.g., the draft RCRA
Guidance Manual for Subpart G, Closure and Post-
Closure Standards, EPA-530-SW-78-010, and the
technical guidance document, Final Covers on
Hazardous _ Waste Landfills and _ Surface
Impoundments, EPA 530-SW-89-047, July 1989).
These guidance documents are not ARARs, but are to
be considered (TBC) for CERCLA actions and may
assist in complying with these regulations. Of course,
the performance standards in the regulation may be
attained in ways other than that described in guidance,
depending on the specific circumstances of the site.

Highlight S: REQUIREMENTS FOR CLEAN
AND LANDFILL CLOSURE

Clean Closure: All waste residues and
contaminated containment system components
(e.g., liners), contaminated subsoils, and
structures and equipment contaminated with
waste and leachate must be removed and
managed as hazardous waste or
decontaminated before the site management is
completed, "edible soil, drinkable leachate” [see
40 CFR 264.111, 264.228(a)].

Landfill Closure: The unit must-be capped
with a final cover designed and constructed to:

- provide long-term minimization of
migration of liquids;

- function with minimum maintenance;
- promote drainage and minimize erosion;
- accommodate settling and subsidence; and

- have a permeability less than or equal to
any bottom liner system or natural
subsoils present.

Post-closure care includes maintenance of the
final cover; operation of a leachate and
removal system; and maintenance of a ground-
water monitoring system [see 40 CFR 264.117,
264.228(b)].

B. WHEN CLOSURE REQUIREMENTS ARE
RELEVANT AND APPROPRIATE

If they are not applicable, RCRA closure
requirements may be relevant and appropriate.
However, there is more flexibility in designing closures
because a hybrid closure is possible. Hybrid closure
occurs when only certain requirements in the closure
standards are relevant and appropriate. Depending on
the site circumstances and the remedy selected, either
clean closure, landfill closure, or a combination of
both may be used.



The proposed revisions to the NCP discuss the
concept of hybrid closure (53 FR 51446). The NCP
illustrated the following possible hybrid closure
approaches: (1) hybrid-clean closure; and (2) hybrid-
landfill closure, which combines elements of clean
closure and closure with waste in place, as described

in Highlight 6.

Highlight 6: HYBRID-CLEAN AND
HYBRID-LANDFILL CLOSURES

Hybrid-Clean Closure: Used when leachate
will not impact the ground water (even though
residual contamination and leachate are above
health-based levels) and contamination does
pot pose a direct contact threat.

- No covers or long-term management are
required;
- Fate and transport modeling and model

verification are used to ensure that
ground water is usable; and

- A property deed notice is used to indicate
the presence of hazardous substances.

Hybrid-Landfill Closure: Used when residual
contamination poses a direct contact threat,
but does not pose a ground-water threat.

- Covers, which may be permeable, are used
to address the direct contact threat,

- Limited long-term management includes
site and cover maintenance and minimal
ground-water monitoring;

- Institutional controls (e.g., land-use
restrictions or deed notices) are used as
necessary.

The two hybrid closure alternatives are constructs of
applicable laws but are not themselves promulgated
at this time. These alternatives are possible when
RCRA requirements are relevant and appropriate, but
are not available when closure requirements are

applicable.

AFTERWORD: MINIMUM TECHNOLOGY
REQUIREMENTS

While every unit to which RCRA applies must be
closed in accordance with RCRA closure requirements
(as discussed in Part II of this Fact Sheet), the
minimum technology requirements (MTR) apply only
to a subset of these regulated umits. The MTR
require installation of double liners and a leachate
collection system, in addition to compliance with other
design standards.

The MTR apply only to new_units, replacement
units.® and lateral expansions of existing landfills (40
CFR 254.301(c)) and surface impoundments (40 CFR
254.221(c)).>° Therefore, an existing landfill or AOC
would not be subject to MTR, even if disposal of
hazardous waste occurred as part of the CERCLA
action. The unit or AOC would, however, be subject
to RCRA closure standards for landfills. Although
not applicable, MTR may be relevant and appropriate
depending on the circumstances of the release and the
site.

@ A replacement unit is further defined as an existing unit that meets the following criteria: (1) the unit is taken
out of service; (2) all or substantially all of the waste is removed; and (3) the umt is reused, which does not include
removal and replacement of waste into the same unit.

b In addition, as of November 19, 1988, existing surface impoundments that actively receive wastes must be
retrofitted to comply with MTR (with some limited exceptions).

¢ LDR requires that certain restricted wastes, such as soft hammer wastes, be disposed of in a unit that meets
MTR, and therefore can trigger MTR indirectly (see Superfund LDR Guide #3, OSWER Directive 9347.3-03FS).

6-
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MEMORANDUM

SUBJECT: Consideration of RCRA Requirements in Performing
CERCLA Responses at Mining Waste Sites

FROM: Henry L. Longest II, Director ?ﬂdm,
Office of Emergency and Remedial Response

T0: Waste Management Division Directors z
Regions I - X

As you know, on July 3, 1986, the Agency issued a final
determination on whether mining waste would be regulated under
Subtitle C of RCRA (copy attached). This determination was:
based on a report to Congress mandated by RCRA Section 3001(b)
(3)(C) and subsequent public comments. The determination is
that mining wastes will not be regulated under Subtitle C at
this time. This conclusion is based on the belief that several
aspects of EPA's current hazardous waste management standards
if applied universally to mining sites, are likely to be environ-
mentally unnecessary, technically infeasible, or economically
impractical.

However, given the concern about actual and potential mining
waste probliems, the Agency intends to develop a program for
regulating mining waste under Subtitle D. The current Suptitie D
program establishes criteria principally aimed at municipal and
industrial solid waste which focus on standards related to surface
water discharges, groundwater contamination and endangered species.
Modifications to this program will focus on identifying environ-
mental problems, setting priorities for applying controls at
sites with a high potential for risk, and employing a risk manage-
ment approach in the development of appropriate standards to
protect human health and the environment, as necessary, including
closure options, tailored controls, pretreatment of wastes prior
to disposal, and cleanup options. Revisions to Subtitle D criteria
are expected to be proposed in mid-1988; however, EPA has reserved
the option to reexamine a modified Subtitle C in the future if
this approach is unworkable or insufficient.
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In the interim, Superfund will continue to address mining
waste problems through the RI/FS and ROD/EDD processes taking
into account current Subtitle D requirements as well as options
for addressing risks not addressed by Subtitle D requirements.
To address such remaining risks, you may wish to consider the
technical requirements of Subtitle C regulations during the
initial review of remedial alternatives. If these requirements
seem to be technically infeasible, they may be rejected early in
the screening process, If Subtitle C approaches appear to satisfy
the criteria found in Section 300.68 (g), Initial Screening of
Alternatives, of the NCP, they should be considered in the detailed
analysis. Other remedial alternatives should be evaluated in a
risk management analysis. In some cases, a combination of Subtitle
C and risk analysis approaches may be used to address a discrete
phase of response. All data generated during remedial planning,
including the basis for selection of specific remedies, should
be forwarded to my office as it becomes available so that the
information can be transmitted to OSW to assist that office in
its development of standards for mining wastes.

Attachment

cc: Marcia Williams, OSW
Gene Lucero, OWPE
Dan Berry, 0GC



Environmental Protection Agency
40 CFR Part 261

Regulatory Determination For Wastes From the Extraction and Beneficiation of
Ores and Minerals

ENVIRONMENTAL PROTECTION AGENCY
40 CFR Part 261
[FRL 3033-7]

Regulatory Determination for Wastes from the Extraction and Beneficiation of
Ores and Mincrals

AGENCY: Environmental Protection Agency.
ACTION: Regulatory detcrmination.

SUMMARY: This is the regulatory determination for solid waste from the
extraction and beneficiation of ores and minerals required by section
3001(b)(3)(C) of the Resource Conservation and Recovery Act (RCRA). This
section of RCRA requires the Administrator to determine whether to promulgate
regulations under Subtitle C of the Act for these wastes or determine that
such regulations are unwarranted; the Administrator must make this
determination no later than six months after completing a Report to Congress
on these wastes and after public hearings and the opportunity to comment on
the report. After completing these activities and reviewing the information
available, the Agency has determined that regulation of the wastes studied in
the Report to Congress, i.c., wastes from the extraction and beneficiation of
ores and minerals, under Subtitle C is not warranted at this time.

ADDRESS: The address for the Headquarters docket is: United States
Environmental Protection Agency, EPA RCRA docket (Sub-basement), 401 M
street, SW., Washington DC, 20460, (202) 475-9327. For further details on what
the EPA RCRA docket contains, see Section VIL of this preamble, titled "EPA
RCRA Docket” under "SUPPLEMENTARY INFORMATION.”.

FOR FURTHER INFORMATION CONTACT: RCRA/Superfund Hotline at
(800) 424-9346 or (202) 382-3000 or Dan Derkics at (202) 382-2791.



SUPPLEMENTARY INFORMATION:
Preamble Outline

I. Summary of Decision

I1. Background

III. Legal Authority

IV. Report to Congress

V. Application of Subtitle C to Mining Waste
VI. Application of Subtitle D to Mining Waste
VII. EPA RCRA Docket

Supplementary Information

I. Summary

Based on the Report to Congress, comments on the report, and other available
information, EPA has determined that regulation of mining waste under Subtitle
C of the Resource Conservation and Recovery Act (RCRA) is not warranted at
this time.

This conclusion is based on EPA’s belief that several aspects of EPA’s current
hazardous waste management standards are likely to be environmentally
unneccessary, technically infeasible, or economically impractical when applied
to mining waste. While under existing law EPA would have some flexiblity to
modify its standards for hazardous waste management as applied to these
wastes, there are substantial questions about whether the flexibility inherent
in the statute coupled with the Agency’s current data on these wastes provide
a sufficient basis for EPA to develop a mining waste program under Subtitle C
that addresses the risks presented by mining waste while remaining sensitive
to the unique practical demands of mining operations. Given these
uncertainties, EPA does not intend to impose Subtitle C controls on mining
waste at this time.

The Agency, however, is concerned about certain actual and potential mining
waste problems, and therefore plans to develop a program for mining waste
under Subtitle D of RCRA. The long-term effectiveness of this program depends
on available State resources for designing and implementing a program tailored
to the needs of each State, and on EPA's ability to oversee and enforce the
program. As noted below in section VI, EPA will be working with the States to
determine the specific nature of their current mining waste activities and



their future plans to administer such programs. The Administration will work

with Congress to develop expanded Subtitle D authority (i.e., Federal

oversight and enforcement) to support an effective State-implemented program
for mining waste. EPA has already made preliminary contacts with Congress and
intends to hold detailed discussions on the specifics of the Subtitle D

program in the coming year. In the interim, EPA will usc RCRA section 7003 and
CERCLA sections 104 and 106 to protect against substantial threats and
imminent hazards. If EPA is unable to develop an effective mining waste

program under Subtitle D, the Agency may find it necessary to use Subtitle C
authority in the future.

II. Background

Section 8002(f) of the Resource Conservation and Recovery Act of 1976 directed
EPA to conduct:

A detailed and comprehensive study on the adverse effects of solid wastes from
active and abandoned surface and underground mines on the environment,
including, but not limited to, the effects of such wastes on humans, water,

air, health, welfare, and natural resources, and on the adequacy of means and
measures currently employed by the mining industry, Government agencies, and
others to dispose of and utilize such solid wastcs to prevent or substantially
mitigate such adverse cffects.

The study was to include an analysis of:

1. The Sources and volume of discarded material generated per year from
mining;

2. Present disposal practices;

3. Potential danger to human health and the environment from surface runoff of
leachate and air pollution by dust;

4. Alternatives to current disposal methods;

5. The cost of those alternatives in terms of the impact on mine product
costs; and

6. Potential for use of discarded material as a secondary source of the mine
product.

On May 19, 1980, EPA promuigated regulations under Subtitle C of RCRA which
covered, among other things, “solid waste from the extraction, beneficiation,
and processing of ores and minerals,” i.c., mining waste. On October 21,

1980, just before these Subtitle C regulations became effective, Congress
enacted the Solid Waste Disposal Act of 1980 (Pub. L. 96-482) which added



section 3001(b)(3)(A)(ii) to RCRA. This section prohibits EPA from regulating
”’solid waste from the extraction, beneficiation, and processing of ores and
minerals, including phosphate rock and overburden from the mining of uranium
ore” as hazardous waste under Subtitle C of RCRA until at least six months
after the Agency completes and submits to Congress the studies required by
section 8002(f), and by section 8002(p) (which was also added to RCRA by the
1980 amendments).

Section 8002(p) required EPA to perform a comprehensive study on the disposal
and utilization of the waste excluded from regulation, i.e., solid waste from

the extraction, beneficiation, and processing of ores and minerals, including
phosphate rock and overburden from the mining of uranium ore. This new study,
to be conducted in conjunction with the section 8002(f) study, mandated an
analysis of:

1. The source and volumes of such materials generated per year;
2. Present disposal and utilization practices;

3. Potential danger, if any, to human health and the environment from the
disposal and reuse of such materials;

4. Documented cases in which danger to human health or the environment has
been proved;

5. Alternatives to current disposal methods;
6. The costs of such alternatives;

7. The impact of these alternatives on the use of phosphate rock and uranium
ore, and other natural resources; and

8. The current and potential utilization of such materials.

The 1980 amendments also added section 3001(b)(3)(C), which requires the
Administrator to make a regulatory determination” regarding the waste
excluded from Subtitle C regulation. Specifically within six months after
submitting the Report to Congress, and after holding public hearings and
taking public comment on the report, the Administrator must "determine to
promulgate regulations” under Subtitle C of RCRA for mining waste or
”determine that such regulations are unwarranted.”

EPA was required to complete the study and submit it to Congress by October
16, 1983. In 1984, the Concerned Citizens of Adamstown and the Environmental
Defense Fund sued EPA for failing to complete the section 8002 studies and the
regulatory determination by the statutory deadlines. The District Court for

the District of Columbia ordered EPA to complete the studies by December 31,
1985, and to publish the regulatory determination by June 30, 1986.
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EPA submitted its Report to Congress on mining waste on December 31, 1985. A
notice announcing the availabilityof the report, and the dates and locations

of public hearings, was published January 8, 1986 (51 FR 777). EPA held public
hearings on the report in Tucson, Arizona on March 6, 1986; Washington, DC on
March 11, 1986; and Denver, Colorado on March 13, 1986. The comment period
on the report closed March 31, 1986. This notice constitutes the Agency’s
regulatory determination for the wastes covered by the Report to Congress,

1.c., wastes from the extraction and beneficiation of ores and minerals.

On October 2, 1986, EPA proposed to narrow the scope of the mining waste
exclusion in RCRA section 3001(b)(3)(A)(ii), as it applies to processing

wastes (50 FR 40292). Under this proposal, wastes that would no longer be
covered by the mining waste exclusion would be subject to Subtitle C if they

are hazardous. These “reinterpreted” wastes where not studied in the mining waste
Report to Congress and therefore, are not covered by this regulatory
determination.

II1. Legal Authority

EPA has concluded that its decision whether to regulate mining waste under
Subtitle C should be based not just on whether mining waste is hazardous (as
currently defined by EPA regulations) but also should consider the other

factors that section 8002 required EPA to study. The basis of this conclusion

is the language of section 3001(b)(3)(A) which states that the regulatory
determination must be "based on information developed or accumulated pursuant
to [the scction 8002 studies], public hearings, and comment. . . .” Clearly,
Congress envisioned that the determination would be based on all the factors
enumerated in sections 8002 (f) and (p). Congress already knew that some
mining waste was hazardous, since the RCRA Subtitle C regulations which were
promulgated on May 19, 1980 were to apply to hazardous (both characteristic
and listed) mining waste. Congress apparently believed, however, that EPA
should obtain and consider additional information, not just data on which

types of mining waste are hazardous, before imposing Subtitle C regulation on
these wastes. Accordingly, this regulatory determination is based on
consideration of the factors listed in sections 8002 (f) and (p).

In reviewing the factors to be studied which are listed in sections 8002 (f)
and (p), and the legislative history of these and other mining waste
provisions, EPA has concluded that Congress belicved that certain factors are
particularly important to consider in making the Subtitle C regulatory
determination. First, Congress instructed EPA to study the potential dangers
to human health and the environment from mining waste, indicating that the
decision to regulate under Subtitle C must be based on a finding of such a
danger. Second, section 8002(p) required EPA to review the actions of other
Federal and State agencies which deal with mining waste "with a view toward
avoiding duplication of effort.” From this provision, EPA concludes that
Congress believed Subtitle C regulation might not be necessary if other



Federal or State programs control any risks associated with mining waste.
Third, Congress expected EPA to analyze fully the disposal practices of the
mining industry which, when read in conjunction with the legislative history
of this provision, indicates concern about the feasibility of Subtitle C
controls for mining waste. Finally, Congress instructed EPA to look at the
costs of various alternative methods for mining waste management, as well as
the impact of those alternatives on the use of natural resources. Therefore,
EPA must consider both the cost and impact of any Subtitle C regulations in
deciding whether they are warranted. Clearly, Congress believed that it was
important to maintain a viable mining industry. Therefore, any Subtitle C
regulations which would cause widespread closures in the industry would be
unwarranted.

IV. Report to Congress

EPA’s Report to Congress provides information on sources and volumes of waste,
disposal and utilization practices, potential danger to human health and the
environment from mining practices, and evidence of damages. EPA received more
than 60 written comments on the report and heard testimony at the hearings
from more than 30 individuals. A complete summary of all the comments
presented at the hearings and submitted in writing is available (ICF, 1986a

see VII No. 6); (see "EPA RCRA Docket”). This section summarizes the
information contained in the Report to Congress, public comments received on
the rcport, and EPA’s response to the comments.

A. Summary of Report to Congress
1. Structure and Location of Mines

EPA focused on segments producing and concentrating metallic ores, phosphate
rock, and asbestos, totalling fewer than 500 active sites during 1985. These

sites, which are predominantly located in sparsely populated areas west of the
Mississippi River, vary widely in terms of size, product value, and volumes of
material handled. Several segments are concentrated primarily in one state:

The iron segment is mainly concentrated in Minnesota, lead in Missouri, copper
in Arizona, asbestos in California, and phosphate in Florida.

2. Waste Quantities

The Report to Congress estimated that 1.3 and 2 billion metric tons per year
of nonfuel mining waste were generated in 1982 and 1980, respectively. The
accumulated waste volume since 1910 from nonfuel mining is estimated to be
approximately 50 billion metric tons. The large volume of annual and
accumulated nonfuel mining waste results from the high waste-to-product ratios
associated with mining. The fact that most of the material handled in mining

is waste and not marketable product distinguishes mining from many other
process industries where waste materials make up a relatively small portion of
the materials used to produce a final product. Consequently, some of the
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larger mining operations handle more material and generate more waste than
many entire industries.

3. Waste Management Practices

The report indicated that site selection for mines, as well as associated
beneficiation and waste disposal facilities, is the single most important

factor affecting environmental quality in the mining industry. Most mine waste
is disposed of in piles, and most tailings in impoundments. Mine water is
often recycled through the mill and used for other purposes onsite. Off-site
utilization of mine waste and mill tailings is limited (i.e., 2 to 4 percent

of all mining waste generated). Some waste management measures (€.g., source
separation, treatment of acids or cyanides, and waste stabilization) now used
at some facilities within a narrow segment of the mining industry could be
more widely used. Other measures applied to hazardous waste in nonmining
industries may not be appropriate. For example, soil cover from surrounding
terrain may create additional reclamation problems in arid regions.

4. Potential Hazard Characteristics

Of the 1.3 billion metric tons of nonfuel mining waste generated by extraction
and bencficiation in 1985, about 61 million metric tons (5 percent) exhibit

the characteristics of corrosivity and/or EP (Extraction Procedure) toxicity,

as defined by 40 CFR 261.22 and 261.24, respectively. Another 23 million
metric tons (2 percent) are contaminated with cyanide (greater than 10 mg/1).
Further, there are 182 million metric tons (14 percent) of copper leach dump
material and 95 million metric tons (7 percent) of copper mill tailings with

the potential for release of acidic and toxic liquid, i.e., acid formation.

There are 443 million metric tons (34 percent) of waste from the phosphate and
uranium segments with radioactivity content greater than 5 picocuries per
gram; a total of 93 million metric tons (7 percent) has radioactivity content
greater than 20 picocuries per gram. Finally, asbestos mines generated about 5
million metric tons (less than 1 percent) of waste with a chrysotilc content
greater than 5 percent.

5. Evidence of Damages

To determine what damage might be caused by mining waste, EPA conducted
ground-water monitoring and examined documented damage cases. During
short-term monitoring studies at cight sites, EPA detected seepage from

tailings impoundments, a copper leach dump, and a uranium mine water pond. The

EP toxic metals of concern, however, did not appear to have migrated during
the 6- to 9-month monitoring period. Other ground-water monitoring studies,
however, detected sulfates, cyanides, and other contaminants from mine runoff,
tailings pond seepage, and leaching operations. The actual human health and
environmental threat posed by any of these releases is largely dependent upon
site-specific factors, including a site’s proximity to human populations or

7



sensitive ecosystems. Sites well removed from population centers, drinking
water supplies, and surface waters are not likely to pose high risks.

Incidents of damage (e.g., contamination of drinking water aquifers,
degradation of aquatic ecosystems, fish kills, and related degradation of
environmental quality) have also been documented in the phosphate, gold,
silver, copper, lead, and uranium segments. As of September 1985, there were
39 extraction, beneficiation, and processing sites included or proposed for
inclusion on the National Priorities List under CERCLA (Superfund), including
five gold/siver, three copper, three asbestos, and two lead/zinc mines. The
asbestos Superfund sites differ from other sites in that these wastes pose a
hazard via airborne exposure.

6. Potential Costs of Regulation

The Report to Congress presented for five metal mining segments, total
annualized costs ranging from $7 million per year (for a scenario that
emphasizes primarily basic maintenance and monitoring for wastes that are
hazardous under the current RCRA criteria) to over $800 million per year (for
an unlikely scenario that approximates a full RCRA Subtitle C regulatory
approach, emphasizing cap and liner containment for all wastes considered
hazardous under the current criteria, plus cyanide and acid formation wastes).
About 60 percent of the total projected annualized cost at active facilities

can be attributed to the management of waste accumulated from past production.
Those segments with no hazardous waste (e.g., iron) would incur no costs.
Within a segment, incremental costs would vary greatly from facility to

facility, depending on current requirements of state laws, ore grade,

geography, past waste accumulation, percentage of waste which is hazardous,
and other factors.

B. Comments Received on the Report to Congress and EPA’s Response
1. Potential Hazard Characteristics

EPA received several comments addressing the magnitude of the wastes generated
by the mining industry, and the amount that is hazardous. Many agreed with the
report’s conclusion that there are substantial volumes of waste, but

questioned EPA’s estimates of the amount of “hazardous” waste.

Many commenters noted that they believed the EP (Extraction Procedure) test is
inappropriate for mining waste because the municipal landfill mismangement
scenario on which the test is based is not relevant to mining waste. They

further noted that the corrosivity characteristic is not appropriate because

it does not address the buffering capacity of the environment at certain

mining sites. Finally, several commenters noted that leaching operations are
processes, rather than wastes and are thus outside the purview of RCRA.



The Agency agrees that dump and heap leach piles are not wastes; rather they
are raw materials used in the production process. Similarly, the leach liquor

that is captured and processed to recover metal values is a product, and not a
waste. Only the leach liquor which escapes from the production process and
abandoned heap and dump leach piles are wastes. Since the report identified 50
million metric tons of heap and dump leach materials as RCRA corrosive wastes,
EPA has accordingly reduced its estimate of mining waste volumes which meet
the current definition of hazardous waste. The Agency currently estimates that
out of the 61 million metric tons per year of mining waste identified as
hazardous in the Report to Congress, only 11 million metric tons of mining
waste generated annually are hazardous because they exhibit EP toxicity, and

an unknown amount of escaped leach liquor is corrosive. EPA has also concluded
that potential problems from substantial quantities of mining waste which have
other properties, i.e., radioactivity, asbestos, cyanide, or acid generation

potential will not be identificd by the current RCRA characteristics. EPA,
therefore, believes that entirely different criteria may more appropriately
identify the mining wastes most likely to be of concern.

2. Evidence of Damages

EPA received many comments on whether the Report to Congress demonstrates
that mining waste pose a threat to human health and the environment. Many
commenters alleged that the report does not demonstrate conclusively that such
wastes do pose a threat. They claimed that EPA did not adequately consider the
site-specific nature of mining waste management problems. They pointed out
that the environmental settings of sites vary widely, as do management

practices, and that all these factors influence risk. Also, several commenters
noted that the report fails to distinguish between the threat from past

practices and the threat, if any, from current practices. Based on these
observations, many of these commenters urged EPA to postpone regulations
pending additional analysis. However, other commenters noted that they
believed there is sufficient evidence that mining waste poses a threat to

human hcalth and the environment and asked for immediate regulatory action,
noting that the time for study was over.

The Agency agrees that adverse effects to the public and the environment from
the disposal of mining waste is not likely at sites well-removed from

population centers, drinking water supplies, surface water, or other

receptors. However, for other sites, analyses of contaminant plumes released

by leaching operations and releases of other contaminants (e.g., acids,

metals, dusts, radioactivity) demonstrate adverse effects. Moreover, the

Agency recognizes, as evidenced by the mining waste sites on the National
Priorities List, the potential for problems from mining sites. It is apparent

that some of the problems at Superfund or other abandoned sites are
attributable to waste disposal practices not currently used by the mining
industry. However, it is not clear from the analysis of damage cases and
Superfund sites, whether current wastc management practices can prevent damage
from secpage or sudden rcleases. EPA is concerned that a large exposure
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potential exists at some sites generating mining waste, particularly the sites
that are close to population centers or in locations conducive to high
exposure and risk to human health and the environment.

3. Potential Costs of Regulation

EPA received a large number of comments pertaining to the cost of complying
with regulations for mining waste, and the effects these compliance costs

would have on the mining industry. Many commenters claimed that regulating the
mining industry would impose costs much greater than those EPA estimated in
its Report to Congress. They also noted that the mining industry was

depressed, and that for many mines, increased compliance costs would be

greater than the profits, leading to forced closures.

Many commenters also pointed out that there are current Federal and State
regulations which already apply to mining, which impose costs. They noted that
EPA necds to review the existing Federal and State regulatory structure before
adding to it, thereby imposing additional costs. Others did not agree,
commenting that existing Federal and State regulations are inadequate, and
that additional EPA regulation is necessary.

EPA is sensitive to the potential costs to the industry associated with mining
waste regulations under Subtitle C. The Agency is also cognizant that many EPA
programs already affect the mining industry such as the Clean Water Act which,
among other things, control surface water discharge via national Pollutant
Discharge Elimination system (NPDES) permits. Other Federal agencies,
including the Bureau of Land Management, the Forest Service, and the National
Park Service, also exercise oversight and impose regulatory controls (CRA,
1986b sce VII no. 3). The Federal waste disposal requirements generally call

for practices that will prevent unnecessary and undue degradation. Federal
reclamation guidelines are somewhat more detailed, requiring approval of a

land management operating plan and an environmental assessment. Also these
agencies generally require compliance with all applicable state and local laws
and ordinances.

A number of states have their own statutes and implementing regulations for
mining waste. Some states have comprehensive and well-integrated programs;
other States have newer, partially developed programs (CRA, 1986¢ see VII no.
4). Although there is great variation in programs, many states have siting and
permitting requirements, and require financial assurance, ground-water and
surface water protection, and closure standards. EPA agrees that any
requirements necessary to protect human health and the environment should
consider the existing Federal and State mining waste programs with a view
toward avoiding duplication of effort.
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C. Mining Waste Conclusions

Based on the available information and public comments, the Agency draws the
following conclusions about mining wastes. (BAI, 1986 see VII No. 1)

Source and Volume

- The waste volume generated by mining and beneficiation is considerably
larger than the volume of waste generated by other industries currently

subject to hazardous waste controls. The mining industry alone generates over
one billion metric tons of waste per year compared to 260 million metric tons
generated annually by all other hazardous waste industries. The average mining
waste facility manages about three million metric tons of waste annually while
the typical facility subject to Subtitle C controls manages about 50 thousand
metric tons of waste per year.

- In general, mining waste disposal facilities are considerably larger than
industrial hazardous waste disposal facilities; most of the largest industrial
hazardous waste land disposal facilities are (tens of acres) in size, while

typical mining waste disposal facilities are (hundreds of acres) in size.

Agency studies indicate that mining waste tailings impoundments average about
500 acres; the largest is over 5000 acres. Mining waste piles average 126

acres; the largest exceeds 500 acres. Hazardous waste impoundments, however,
average only about 6 acres and hazardous waste landfills average only about 10
acres. Consequently, EPA believes that many traditional hazardous waste
controls may be technically infeasible or economically impractical to

implement at mining waste sites because of their size.

Waste Management Practices

- EPA estimates indicate that most hazardous waste generators (about 70
percent) ship all of their waste off-site, however, no mines ship all of their
waste off-site. In addition, nearly all mining waste is land disposed, while
less than half of all industrial hazardous waste is land disposed.

Evidence of Damage

- In general, environmental conditions and exposure potential associated with
mining waste are different than those associated with industrial hazardous
waste streams. Agency studies suggest that mining waste streams generally have
lower exposure and risk potential for several reasons.

- First, mining waste management facilities are generally in drier climates

than hazardous waste management facilities, thereby reducing the leaching
potential. Over 80 percent of the mining sites are located west of the
Mississippi River, which generally has drier climates, whereas industrial
hazardous waste landfills are more evenly distributed nationally. In addition,
the Agency estimates that more than sixty percent of all mines have annual net
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recharge between 0-2 inches, and only ten percent have net recharge greater
than ten inches. However, about 80 percent of the hazardous waste land
disposal facilities have net recharge greater than five inches, and over
one-third exceed 15 inches.

- Second, EPA studies indicate that hazardous waste land disposal facilities
are closer to ground water than mining waste sites. Over 70 percent of
hazardous waste sites have a depth to ground water of 30 feet or less, while
about 70 percent of mining sites have ground water depths greater than 30
feet.

- Third, Subtitle C facilities tend to be located in more densely populated
arecas. EPA estimates that mining waste sites have average populations of less
than 200 within one mile of the site, while hazardous waste sites average over
2,000 people at the same distance. Within five miles of the mining waste
sites, the average population is almost 3,000, while hazardous waste sites
average nearly 60,000 people.

- Fourth, Agency studies suggest that, compared to mining waste sites,
hazardous waste sites tend to be located closer to drinking water receptors

and serve larger populations. Almost 70 percent of the hazardous waste sites
are located within five miles of a drinking water receptor serving an average
population of over 18,000 and as many as 400,000 people. Almost half as many
mining sites are located within this same distance, and they serve

considerably smaller populations (averaging 3,000 but ranging as high as
20,000.)

- Although the Agency believes that the human exposure and risk potential
appears to be lower for mining waste sites than for industrial hazardous waste
sites, many mines are located in sensitive environmental settings. EPA
estimates that about 50 percent of the mines are located in areas that have
resident populations of threatened or endangered species or species of other
special concern, (often the case for industrial sites). In addition, mining

sites are typically located in relatively remote and otherwise undisturbed
natural environments.

Cost and Economic Impacts

- EPA believes that many traditional waste management controls designed
principally for industrial hazardous waste management facilities may be
economically impractical to implement at mining sites and could impose
substantial costs to the industry resulting in potential mine closures. Full
Subtitle C controls for mining sites could impose as much as $850 million per
year in compliance costs. Such costs could be greater than profits resulting

in mine closures.
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- Many Federal and State agencies already have regulatory programs for
managing mining waste. New hazardous waste controls for mining waste could be
difficult to integrate with existing Federal and State programs.

V. Application of Subtitle C to Mining Waste

EPA believes that it nceds maximum flexibility to develop an appropriate
program for mining waste which addresses the technical feasibility, the
environmental necessity, and the economic practicality of mining waste
controls. The program should consist of a tailored risk-based approach which
addresses the diversity and unique characteristics of mining wastc problems.

The current Subtitle C program is designed principally for controlling
problems created by industrial wastes. Based on information available, the
Agency believes that many controls required under the current Subtitle C
program, if applied universally to mining sites, would be either unnecessary

to protect human health and the environment, technically infeasible, or
economically impractical to implement. For instance, certain Subtitle C
requirements such as single and double liner system requirements which provide
liquid management, and closure and capping standards to minimize infiltration,
may be technically infeasible or economically impractical to implement for
mining wastes because of the quantity and nature of waste involved. In
addition, for many mining sites located in remote areas, such controls may be
necessary to protect human health and the environment. For example, liquid
releases to the ground water can be minimized and controlled using cutoff
walls or interceptor wells (i.e., controlled release) as well as through liner
systems, and alternate capping requirements designed to address site-specific
concerns such as direct human contact or wind erosion, are likely to be
feasible and practical, thus providing better long-term protection of human
health and the environment.

Section 3004(x) of RCRA does provide flexibility for regulating mining waste.
This section gives EPA the authority to modify certain Subtitle C requirements
for mining waste which were imposed by the Hazardous and Solid Waste
Amendments of 1984 (HSWA) which relate to liquids in landfills, prohibitions
on land disposal, minimum technological requirements, continuing releases at
permitted facilities, and retrofitting interim status surface impoundments

with liners. In modifying these requirements, EPA may consider site-specific
characteristics as well as the practical difficulties associated with

implementing such requirements. In addition, EPA has general authority under
RCRA section 3004(a) to modify remaining Subtitle C requirements, such as
administrative standards, financial requirements, and closure and capping
requircments, if a waste poses different risks or the existing standards are
technically infeasible. However, in modifying such requirements, section
3004(a) does not provide EPA the same degree of flexibility to consider the
economic impact of regulation that is found in section 3004(x).
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As described earlier in this notice, EPA believes that the decision whether to
regulate mining waste under Subtitle C must consider the factors listed in
RCRA sections 8002 (f) and (p), including the risks associated with mining
waste, the cost of such regulation, and the effect regulation might have on
the use of natural resources. EPA has concluded that in order to meet that
objective, it would want to develop a program that has maximum flexibility to
develop an effective control strategy for individual facilities based on
site-specific conditions. The existing Subtitle C regulatory program would
probably have to be changed substantially for mining waste to provide that
type of flexibility.

Given these general conclusions about what would be needed to make the
Subtitle C system appropriate for mining waste, there are substantial
uncertainties about whether that program is the right mechanism to address
mining waste. First, it is unclear whether the legal authorities under which
EPA would be acting (i.e., sections 3004(a) and 3004(x)) give EPA sufficient
flexibility to craft a program for “hazardous” mining waste given the

statutory and regulatory approach established for other hazardous wastes.
Second, and closely related, there are substantial questions about whether the
Agency’s current data on mining waste management provide a basis for
substantial modifications to the existing Subtitle C regulatory program. With
the mining waste study and the supplementary information collection efforts
associated with today’s notice, EPA has greatly expanded its understanding of
mining wastc management practices. At the same time, additional data
collection and analysis would probably be necessary to support specific
modifications of multiple provisions in the existing hazardous waste
regulations before those regulations would provide the type of flexibility we
currently believe might be necessary. These uncertainties have led us to the
conclusion that Subtitle C does not provide an appropriate template for a
mining waste management program.

V1. Application of Subtitle D to Mining Waste

Solid waste that is not hazardous waste is subject to regulation under

Subtitle D. Therefore, mining waste, which is included in the RCRA definition
of solid waste, is currently covered by Subtitle D. EPA believes that it can
design and implement a program specific to mining waste under Subtitle D that
addresses the risks associated with such waste. The current Subtitle D program
establishes criteria which are, for the most part, environmental performance
standards that are used by States to identify unacceptable solid waste

disposal practices or facilities. (See 40 CFR Part 257.) These criteria

include, among other things, standards related to surface water discharges,
ground-water contamination, and endangered species. Because the program’s
criteria are aimed principally at municipal and industrial solid waste, EPA
believes they do not now fully address mining waste concerns. In addition,
many of these criteria, such as control of disease vectors and bird hazards,

are not appropriate for mining waste.
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The Agency is currently revising these criteria for facilities that may

receive hazardous household waste and small quantity generator hazardous
waste; these revisions will not apply to mining waste which are generally not
codisposed with such wastes. However, the Agency intends to further augment
the Subtitle D program by developing appropriate standards and taking other
actions appropriate for mining waste problems. EPA will focus on identifying
environmental problems and setting priorities for applying controls at mining
sites with such potential problems as high acid-generation potential,
radioactivity, asbestos and cyanide wastcs. EPA will also develop a
risk-management framework to develop appropriate standards as necessary to
protect human health and the environment. EPA will consider requirements such
as: (1) A range of closure options to accommodate variable problems such as
infiltration to ground water and exposure from fugitive dust; (2) options to
define tailored controls, including those established by the Clean Water Act,
to address problems from runoff to surface water; (3) options for liquid
management controls such as pretreatment of wastes prior to disposal,
controlled release, or liner systems; (4) ground-water monitoring options that
accommodate site-specific variability; and (5) a range of clean-up options.

In developing such a program, EPA will use its RCRA Section 3007 authority to
collect additional information on the nature of mining waste, mining waste
management practices, and mining waste exposure potential. EPA believes this
authority does not limit information collection to “hazardous” waste

identified under Subtitle C but also authorizes the collection of information

on any solid waste that the Agency reasonably believes may pose a hazard when
improperly managed. (EPA may also use this authority in preparing enforcement
actions.) Initially, EPA will use this information to develop a program under
Subtitle D. The information, however, may indicate the need to reconsider
Subtitle C for certain mining wastes.

In specifying the appropriate standards, EPA also will further analyze

existing Federal and State authorities and programs and determine future plans
for administering their mining waste programs. Additionally, EPA will perform
analyses of costs, impacts, and benefits and will comply fully with Executive
Orders 12291 and 12498, the Regulatory Flexibility Act, and the Paperwork
Reduction Act.

EPA is concerned that the lack of Federal oversight and enforcement authority
over mining waste controls under Subtitle D of RCRA and inadequate State
resources to develop and implement mining waste programs may jeopardize the
effectiveness of the program. The Administration therefore will work with
Congress to develop the necessary authority. In the interim, EPA will use
section 7003 of RCRA and sections 104 and 106 of CERCLA to seek relief in
those cases where wastes from mining sites pose substantial threats or

imminent hazards to human health and the environment. Mining waste problems
can also be addressed under RCRA Section 7002 which authorizes citizen
lawsuits for violations of Subtitle D requirements in 40 CFR Part 257.
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As EPA develops this program for regulating human health and environmental
risks associated with mining waste, the Agency may find that the Subtitle D
approach is unworkable, perhaps because there is insufficient authority to
implement an effective program (i.e., the Agency does not obtain oversight and
enforcement authority under Subtitle D), or that States lack adequate

resources to develop and implement the program. In such an event, EPA may find
it necessary to reexamine use of Subtitle C authority with modified mining

waste standards in the future.

EPA has already made preliminary contacts with Congress to discuss the best
approach for an effective mining waste program. The Agency intends to
immediately begin collecting additional technical, economic, and other

relevant information needed for program development, and to complete its data
analysis by late 1987. EPA hopes to propose revisions to the Subtitle D

criteria that are specific to mining waste by mid-1988.

VII. EPA RCRA Docket
The EPA RCRA docket is located at:

United States Environmental Protection Agency,
EPA RCRA Docket (Sub-basement),

401 M Street, SW.,

Washington, DC 20460.

The docket is open from 9:30 to 3:30 Monday through Friday, except for Federal
holidays. The public must make an appointment to review docket materials. Call
Mia Zmud at (202) 475-9327 or Kate Blow at (202) 382-4675 for appointments.

Copies of the following documents are available for viewing only in the EPA
docket room:

1. Buc & Associates Inc., 1986. Location of Mines and Factors Affecting
Exposure.

2. Charles River Associates, 1986a. Estimated Costs to the U.S. Uranium and
Phosphate Mining Industry for Management of Radioactive Solid Wastes.

3. Charles River Associates, 1986b. Federal Non-EPA Regulations Addressing
Mining Waste Practices.

4. Charles River Associates, 1986¢c. State Regulations of the U.S. Mining
Industry.

5. Frontier Technical Associates, 1986a. Groundwater Monitoring Data on Ore
Mining and Milling Solid Waste Disposal.

6. ICF, 1986a. Summary of Comments on the Report to Congress.
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7. ICF, 1986b. Overview of Superfund Mine Sites.
8. Meridian 1986. Statistical Analysis of Mining Waste Data.
9. Versar, 1986a. Quantities of Cyanide-bearing and Acid-Generating Wastes.

10. Versar, 1986b. Technical Studies Supporting the Mining Waste Regulatory
Determination.

The public may copy a maximum of 50 pages of material from any one regulatory
docket at no cost. Additional copies cost $.20/page.

Dated: June 30, 1986.

Lee M. Thomas,

Administrator.

[FR Doc. 86-15168 Filed 7-2-86; 8:45 am]

BILLING CODE 6560-50-M

17



Policy for Superfund Compliance with the
RCRA Land Disposal Restrictions




\)‘\\1&0 ST4 ).QS‘
R UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
\\7Z WASHINGTON, D.C. 20480

WRCLILIN

3

()
A agenct

2, ®
4L prOTE

APR 1 T I989

QFFICE OF
SOLID WASTE AND EMERGENCY RESPONSE

OSWER Directive 9347.1-02
MEMORANDUM

SUBJECT: Policy for Superfund Compliance With the RCRA Land Disposal

Restricfio 4§2;
" 7
FROM: Jonathdh 7. ar&%{/\

iy
h
Ac??ng Assistant Administrator

TO: Regional Administrators, Regions I-X

P ose

To transmit the Superfund policy for complying with the RCRA land
disposal restrictions (LDRs) at Superfund sites.

Background

CERCLA section 121(d) requires on-site Superfund remedial actions to
comply with Federal, and more stringent State, environmental requirements that
are determined to be applicable or relevant and appropriate requirements
(ARARs). Section 121 also identifies six ARAR waivers: 1) interim remedy;

2) greater risk to human health and the environment; 3) technical
impracticability; 4) equivalent standard of performance; 5) inconsistent
application of State standard; and 6) Fund-balancing.

With regard to Superfund removal actions, the current NCP requires on—site
removal actions to comply with Federal ARARs to the extent practicable,
considering the exigencies of the situation. The preamble to the proposed NCP
contains guidance on how to determine whether compliance is "practicable.”

On—site removal and remedial actions must comply with substantive aspects
of both applicable and relevant and appropriate requirements. Off-—-site removal
and remedial actions must comply with both substantive and administrative
aspects of applicable reguirements only.

The RCRA land disposal restrictions are a potential ARAR for Superfund
actions. As you may know, OERR is developing a guidance document to assist the
Regions in complying with the LDRs. Although several issues must be resolved
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before this guidance is issued, this memorandum will summarize one of the major
issues that has been decided, namely, how to determine whether the LDRs are
"applicable” to a Superfund response action. This policy will be discussed in
greater detail in the guidance document.

Objective

In order to assist Regional removal and remedial staff in making current
site decisions about the LDRs, this memorandum will explain: 1) how to
determine when the LDRs are "applicable’” to a Superfund removal or remedial
action, and 2) the Superfund approach for complying with the LDRs when they are
determined to be applicable. (This memorandum does not address how to make
"'relevant and appropriate’ determinations.)

Implementation

Section A below explains how site managers (0SCs, RPMs) should determine
whether the LDRs are “applicable” to a Superfund response action. Section B
explains how Superfund intends to comply with the LDRs when they are
determined to be applicable.

A. Application of the LDRs to CERCLA response actions
To determine if the LDRs are applicable to a given response action at a
Superfund site, the site manager must answer three questions. The answer to

each question must be ”yes’ for the LDRs to be applicable.

1. Does the CERCLA action constitute “placement’”?

The LDRs are triggered as applicable requirements by "placement’” of
restricted RCRA hazardous wastes in land-based units.} Placement occurs when
wastes are land disposed (or placed) in land-based RCRA units, such as
landfills, surface impoundments, waste piles, and land treatment facilities.
Placement does not occur if wastes are moved within a unit or are left in place
(e.g., capping, in—situ treatment, consolidation within a unit). Placement
does occur when wastes are moved from one unit and placed in another unit. For
example, if wastes from a CERCLA site are disposed at an off-site landfili,
this action constitutes placement.

However, the concept of a RCRA unit may be less useful for uncontrolled
hazardous waste sites, which often involve widespread and dispersed
contamination. Therefore, to assist in defining when placement occurs for on—
site disposal at Superfund sites, the Agency has developed the concept of an

! Several LDR requirements (the storage restrictions, dilution prohibition,
and off-site notification requirements, in particular) are triggered when
restricted wastes are generated, or picked up, rather than when the wastes
are '"placed.’” However, the major LDR restrictions discussed in the
remainder of this memorandum are triggered only if wastes are "placed.”
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"area of contamination” (AOC). An AOC is delineated by the extent of
continuous contamination, although one AOC may contain varying types and
concentrations of contamination. For example, a waste pit with the surrounding
contaminated soil is one AOC and may be viewed as a single "unit,” e.g., a
single landfill. For the purposes of the LDRs, therefore, AOCs are equivalent
to RCRA units.

Movement of waste within the AOC does not constitute placement, but
movement of waste out of the AOC into another unit will trigger placement.
Placement would occur if wastes from different AOCs are consolidated into one
AQOC or if wastes are removed and treated outside the AOC and returned to the
same or a different AOC. Placement would also occur if wastes are excavated
from the AOC, placed in an incinerator or tank located within the AOC, and then
redeposited into the AOC, because the incinerator and tank are considered
separate units from the AOC.

2. Is the CERCLA waste also a RCRA hazardous waste?

The LDRs are applicable only to RCRA hazardous wastes (i.e., listed and
characteristic wastes identified under §261). However, not all wastes at
Superfund sites are RCRA hazardous wastes. Therefore, the site manager must
decide if it is reasonably ascertainable, within the scope of the Superfund
site investigation, that the CERCLA waste is also a RCRA hazardous waste.
Reasonable efforts must be used to collect the information needed to determine

if a waste is a RCRA listed or characteristic waste. (It is expected that
current data collection efforts at Superfund sites should be sufficient for
this purpose.) The site manager should have affirmative evidence (e.g.,

manifests, records, knowledge of process) to demonstrate that the Superfund
waste is a RCRA hazardous waste for the LDRs to be potentially applicable.

To determine whether a CERCLA waste is a RCRA characteristic waste, site
managers may test the waste or use their knowledge of the properties of the
waste. To determine if a waste is a listed waste, sampling alone will not be
sufficient. The RCRA listing descriptions will generally require that the site
manager have knowledge about the source of the waste (for example, did the
sludge on site result from a wastewater treatment operation?) or its prior use
(e.g., was the waste unused when it was discarded?).

If the site manager determines that the site waste is a RCRA hazardous
waste, he/she must also determine if that waste is a ""California list’ waste.
The Califormia list wastes are a distinct category of RCRA hazardous wastes
regulated under the LDRs. The LDR regulations describe the California list
wastes and they will be discussed in the forthcoming guidance document.

3. _Is the RCRA waste restricted under the LDRs at the time of placement?

The land disposal restrictions are being phased in for the RCRA hazardous
wastes over a period of time. Attachment 1 presents the LDR statutory
deadlines established by section 3004 of the 1984 RCRA amendments. A RCRA
waste becomes a restricted waste under the LDRs on its statutory deadline, or
earlier if EPA chooses to promulgate treatment standards for a waste prior to
this deadline. Note that after May 1990, all RCRA hazardous wastes (that were
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listed or characteristic as of the 1984 RCRA amendments) will be restricted
under the LDRs.

To determine if the LDRs are applicable, site managers should determine if
the RCRA waste will be restricted under the LDRs at the time the waste is to be
placed.

To summarize Section A, the LDRs are applicable when three conditions are
met: 1) the CERCLA action constitutes placement, 2) the CERCLA waste is a RCRA
hazardous waste, and 3) the RCRA waste is restricted at the time of placement.
If these conditions are met, the CERCLA action must comply with the LDRs,
unless an ARAR waiver is granted (remedial actions) or compliance with the LDRs
is determined not to be "practicable” (removal actions).

B. Superfund compliance with the LDRs

Section B briefly describes the different types of LDR requirements and
provides an overview of the Superfund approach for complying with these LDR
requirements when they are determined to be "applicable.” Section B describes
only the major LDR restrictions; the upcoming guidance document will give a
complete description of all LDR provisions.

1. Summary of the major LDR requirements

When a waste becomes ’restricted” on its statutory deadline (or possibly
earlier), one of four types of restrictions will take effect:

Treatment standard (§268.40-43) — The RCRA amendments direct EPA to
promulgate treatment standards for all RCRA hazardous wastes by the
statutory deadlines. To date, most of the standards set by EPA are
concentration levels that must be achieved prior to land disposal. (The
regulations specify whether a total waste analysis or the Toxicity
Characteristic Leaching Procedure (TCLP) must be used to measure the
concentration levels.) For concentration-based treatment standards, any
technology may be used to achieve these standards. However, in limited
cases, EPA has also promulgated a specific technology as a treatment
standard, or has established a ”no land disposal” treatment standard where
a waste was no longer generated, no longer being land disposed, or was
capable of being totally recycled.

National capacity extension (§268.30-33) — When EPA sets a treatment
standard for a waste, it must also determine if there is sufficient
capacity available nationwide to treat the waste to that standard. If
not, EPA may grant a nationwide capacity extension for the waste for up to
two years. During the extension, the waste does not have to meet the
treatment standard. However, if waste that does not meet the standard is
disposed in a landfill or surface impoundment, the receiving unit must
meet the RCRA §3004(0) minimum technology requirements (e.g., double
liner, leachate collection system, ground water monitoring). Because of
these limitations on disposal, wastes are still considered "restricted”
during national capacity extensions.
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Attachment 2 highlights the national capacity extensions that EPA has
granted to date for CERCLA soil and debris wastes that are contaminated
with RCRA restricted wastes.

Soft hammer (§268.8) — If EPA fails to set a treatment standard for a
First or Second Third waste on the statutory deadline, the soft hammer
goes into effect automatically. The soft hammer places two requirements
on the disposal of wastes in landfills and surface impoundments: 1) the
receiving unit must meet the RCRA minimum technology requirements, and
2) the generator must demonstrate and certify that he has investigated
treatment options for the waste, and, where treatment is practically
available, that the waste has been treated using the best practically
available treatment method. The soft hammer remains in effect until EPA
sets a treatment standard for the waste, or until the hard hammer falls in
May 1990, whichever comes first.

Hard hammer (RCRA §3004(g)(6)(C)) — If EPA fails to set a treatment
standard for a solvent, dioxin, or California list waste by the statutory
deadlines for these wastes, or for any Third” waste by May 1990, the hard
hammer falls. The hard hammer prohibits all land disposal of the affected
waste.

Compliance with RCRA and the LDRs may also be obtained through several
options other than meeting the restrictions above. It is important to note
that these options constitute compliance with RCRA; they do not require an ARAR
waiver under CERCLA.

A Treatability Variance (§268.44) is available when a treatment standard
has been set for a waste. The variance can be used where, because the
site manager’s waste is significantly different from the waste used by EPA
to set the treatment standard, the standard cannot be met or the BDAT
technology is inappropriate. The variance can be granted either
administratively, for a particular waste at a particular site, or through
a rule—making procedure, which establishes a new nationwide waste category
and associated treatment standard.

An Equivalent Treatment Method Petition (§268.42) can be used where a
treatment standard is a specified technology, but the site manager can
demonstrate that another technology can achieve an equivalent measure of
performance.

A No—Migration Petition (§268.6) can be used as an alternative to any of
the four restrictions above. The site manager must demonstrate that there
will be no migration of hazardous constituents above health—based levels
from the disposal unit or injection zone for as long as the waste remains
hazardous.

Delisting (§260.20 and §260.22) can be used as an alternative to any of
the four restrictions above, when the RCRA hazardous waste is a listed
waste. The site manager must demonstrate that: 1) the waste does not meet
any of the criteria under which the waste was listed, and 2) other factors
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(including additional constituents) would not cause the waste to be
hazardous.

2. Superfund approach for complying with the ILDR requirements

The present Superfund approach for complying with the LDRs when they are
applicable requirements is illustrated below:

CASE A: CERCLA liquid or sludge wastes that are also RCRA restricted
hazardous wastes

CERCLA liquid + RCRA restricted + Placement = LDR is applicable. Must
or sludge hazardous waste comply (unless CERCLA

ARAR waiver is granted).
If the LDR restriction is
a treatment standard,
evaluate whether it can
be met. If not,
determine if a
Treatability Variance or
other RCRA option is
appropriate.

CASE B: CERCLA so0il or debris wastes that contain RCRA restricted
hazardous wastes

CERCLA soil + RCRA restricted + Placement = LDR is applicable. Must

or debris hazardous waste comply (unless CERCLA
ARAR waiver is granted).
If LDR restriction is a
treatment standard, will
generally be appropriate
to seek a Treatability
Variance. Other RCRA
options may also be
appropriate.

CERCLA response actions often address waste matrices, such as contaminated
s0il and debris, that are different from the RCRA industrial wastes used to set
the LDR treatment standards. Therefore, the Agency is undertaking a rulemaking
that will set LDR treatment standards specifically for contaminated soil and
debris. Until that rulemaking is completed, site managers should use the data
collected during the removal and remedial site investigations to support a
Treatability Variance for soil and debris where necessary. As part of this
interim approach, the Agency is developing specific guidance for obtaining a
Treatability Variance for soil and debris, which establishes altermate
treatment levels or methods for soil and debris.
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If you have further questions, you may call the Headquarters Superfund
Regional Coordinators, Carolyn Offutt of the CERCLA program (FIS 475-9760), or
Michaelle Wilson of the RCRA land disposal restrictions program (FTS 382-4770).

Attachments

cc: Regional Counsel, Regions I-X
Director, Waste Management Division, Regions I, IV, V, VII, and VIII
Director, Emergency and Remedial Response Division, Region II
Director, Hazardous Waste Management Division, Regions III and VI
Director, Toxics and Waste Management Division, Region IX
Director, Hazardous Waste Division, Region X
Environmental Services Division Directors, Regions I, VI, and VII
Henry Longest
Sylvia Lowrance
Bruce Diamond
Lisa Friedman
Superfund Branch Chiefs, Regions I-X
0il and Hazardous Materials Coordinators, Regions I-X
Bettie Van Epps, OERR Document Coordinator



Attachment 1

LDR STATUTORY DEADLINES

RCRA HAZARDOUS WASTE

STATUTORY DEADLINE*

Spent solvent wastes (F001-F005)
Dioxin wastes (F020-F023 and F026-F028)

California list wastes
- Any RCRA hazardous waste; and
- Liquid (except for HOCs); and
- Exceeds statutory prohibition level for
certain cyanides, metals, corrosives,
PCBs or HOCs

CERCILA/RCRA corrective action soil and debris
(Solvent-containing, dioxin-containing, and
California list wastes only)

First Third wastes (listed RCRA hazardous wastes)

Second Third wastes (listed RCRA hazardous wastes)

Third Third wastes (listed and characteristic
RCRA hazardous wastes)

New RCRA wastes (any RCRA hazardous waste listed
or identified under RCRA 3001 after
November 8, 1984)

November 8, 1986
November 8, 1986

July 8, 1987

November 8, 1988

August 8, 1988
June 8, 1989
May 8, 1990
Within 6 months

of listing or
identification**

* These dates are statutory deadlines in HSWA. On this date, some type
of LDR restriction will apply (i.e., treatment standard, minimum
requirement during national capacity extension, soft hammer, hard

hammer). However, the Agency also has the authority to restrict a waste
earlier than its statutory deadline. Currently, the Agency is planning
to restrict certain Third Third wastes in the June 1989 Second Third rule,
so individual regulations must be checked. -

** Tf EPA misses the 6 month deadline, the waste will not be restricted under
the IDRs because HSWA contained no hammer provisions for newly identified
wastes.



Attachment 2

LDR NATIONAL CAPACITY EXTENSTIONS FOR CERCLA SCIL AND DEBRIS

Statutory Treatment Standard

Waste Category Deadline Effective Date
Solvent (F001-F005) November 8, 1988 November 8, 1990%
Dioxin (F020-F023 and F026-F028) November 8, 1988 November 8, 1990%*
California 1list (HOCs) November 8, 1988 November 8, 1990%
First Third:

Wastes where BDAT is incineration August 8, 1988 August 8, 1990%

Wastes where BDAT is other than incineration August 8, 1988 August 8, 1988#%%

Soft hammer wastes - treatment standard not August 8, 1988 N/A

set; must meet soft hammer restrictions as of

8/8/88

* The effective date is based on the granting of a national capacity extension. During the capacity
extension, the soil and debris do not have to meet the promulgated treatment standards. However, 1if soil
or debris that does not meet the standard 1s disposed in a landfill or surface impoundment, the receiving
unit must meet the RCRA minimum technology requirements (double liner, leachate collection system, ground
water monitoring).

**% Except for KO048-K052 and K071, which were granted capacity extensions until August 8, 1990.



Regional ARARs and LDR Contacts
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OSWER Dir. #9234.1-03

MEMORANDUM

SUBJECT: Regional ARARs and LDR Contacts /

FROM: Henry L. Longest II, Director gﬁ
Office of Emergency and Remedia ¢sporse

/

TO: Director, Waste Management Division

Regions I, IV, V, VII, VIII

Director, Emergency and Remedial Response Division
Region II

Director, Hazardous Waste Management Division
Regions III, VI

Director, Toxic and Waste Management Division
Region IX

Director, Hazardous Waste Division, Region X

Purpose:

The purpose of this memo is to draw your attention to
valuable resources in the Regions on applicable or relevant and
appropriate requirements (ARARs) policy and on RCRA Land Disposal
Restrictions (LDR).

Backgroung:

As you may know, each Region has designated an ARARS contact
person(s) who is responsible for funneling ARARSs-related
information of various kinds to Regional staff (see attached
list). My staff works with these Regional representatives to
transmit information and policy developments on ARARSs and to
identify problems and guestions on ARARs the Regions are facing.
The Regional ARARS contacts are developing expertise on ARARs and
should be a useful resource for Regional staff.



-2-

The Regional ARARs contacts, for example, were participants
in the pilot CERCLA Compliance With Other Laws Workshop and are
supporting ARARS training sessions in their Region. The ARARs
contacts have been participating in the monthly ARARs conference
calls instituted by the Policy and Analysis Staff (PAS) in
October, through which they are receiving and contributing up-to-
date information on ARARs-related issues and activities. We are
pleased that some Regional ARARs contacts have also taken an
active role in ARARs policy development in conjunction with
Headquarters staff. We appreciate their involvement because it
provides us with a valuable perspective.

The development of a Headquarters-Regional "network" on ARARS
is one of several initiatives undertaken in the past year to
provide information on implementing the provision in Section
121(d) of SARA that our remedies comply with ARARsS. We have also
developed and made available Part I of the CERCLA Compliance with
Other Laws Manual, which discusses general policy, and RCRA and
water ARARs, and are conducting training in each Region on the
information and policies discussed in the Manual. These efforts
are being made to ensure that Regional personnel understand ARARs
and -- most importantly -- follow consistent policies in
implementing the statutory requirement to comply with other laws.

Finally, specific Regional staff are also developing
expertise in perhaps the most significant -- and most complicated
-- ARAR for Superfund, the RCRA Land Disposal Restrictions (LDR),
through participation on the workgroup for guidance on CERCLA
compliance with LDR. Like the ARARs contacts, these Regional
people are valuable resources for information and current
policies, and will serve as conduits between Headquarters and
Regional offices on RCRA LDR developments.

Objective:

This memo is to make you aware of the role that the ARARs and
LDR contacts are playing in your Region.

Implementation:

Please support our effort to strengthen the on-going
communication links and inform the appropriate Regional staff of
these resources.

Attachments
cc: Regional Superfund Branch Chiefs

Regional Superfund Section Chiefs
Betti VanEpps, Docket Coordinator



LIST OF REGIONAL ARARS CONTACTS

Dennis Huebner

Waste Management Division
Region I

FTS-833-1610

Vince Pitruzello

Emer. & Rem. Res. Division
Region II

FTS-264-3984

Pat McManus

Hazardous Waste Division
Region III

FTS-597-3923

Jim Orban

Waste Management Division
Region IV

FTS-257-2643

John Dikinis

waste Management Division
Region V

FTS-886-7572

Jim McGuire

Hazardous Waste Management Division
Region VI

FTS-255-6715

Bob Feild

waste Management Division
Region VII

FTS-757-2856

Joni Teter

Office of Regional Counsel
Region VIII

FTS~564-7550

Jean Rice

Office of Regional Counsel
Region IX

FTS-454-8610

Carol Rushin

Hazardous Waste Division
Region X

FTS-399-7151

Guidance on Superfund Compliance with LDRs
Headquarters Workgroup Members



Regional Contacts for Superfund Compliance with LDR

Dennis Huebner, Chief *

VT, RI, & NH Waste Management Branch
Region I

U.S. Environmental Protection Agency
John F. Kennedy Federal Building
Room 2203

Boston MA 02283

FTS: B35-3626

Art Wing **

O0il and Hazardous Materials Section
Region 1

U.S. Environmental Protection Agency
New England Regional Laboratory

60 Westview St.

Lexington MA 062173

DDD: 617-860-4306

George Pavlou, Chief *

NY/CR Remedial Action Branch

Region 11

U.S. Environmental Protection Agency
26 Federal Plaza

New York NY 1@278

FTS: 264-0106

John Witkowskil **

Emergency Response Sec. (2ERD-RPB-SM)
Region 11

U.S. Environmental Protection Agency
Raritan Depot - Building 1@

Edison NJ 28837

FTS: 340-6739

Dave Payne

Office of Regional Counsel

Region I1I

U.S. Environmental Protection Agency
26 Federal Plaza

New York NY 10278

FTS: 264-4942

Patrick McManus *

PA Remedial Support Sec. (3HW21)
Superfund Branch

Region III

U.S. Environmental Protection Agency
841 Chestnut Street

Philadelphia PA 19107

FTS: 597-3923

Marty Powell *»*

Emergency Response Section (3HW22)
Region III

U.S. Environmental Protection Agenc)
841 Chestnut Street

Philadelphia pPA 19187

FTS: 597-8170

Bob Jordan *

Emergency & Remedial Response Br.
Region 1V

U.S. Environmental Protection Agency
345 Courtland Street NE

Atlanta GA 38365

FTS: 257-3931

Rita Ford **

Emergency & Remedial Response Branch
Region 1V

U.S. Environmental Protection Agency
345 Courtland Street NE

Atlanta GA 30365

FTS: 257-3931

Craig Brown

RCRA Branch

Region 1V

U.S. Environmental Protection Agency
345 Courtland Street NE

Atlanta GA 30365

FTS: 257-2227?

Jim Mayka, Chief *

IA/IN Section (5HS11)

Remedial & Enforcement Respcnse Br.
Region V

U.S. Environmental Protection Agency
230 Dearborn Street

Chicago I1 60604

FTS: 353-9229

Bob Bowden **

Emergency & Enforc. Resp.Br. (5HS11)
Region V

U.S. Environmental Protection Agencwv
230 Dearborn Street

Chicago I1 60604

FTS: 886-6236



Regional Contacts for Superfund Compliance with LDR - (cont.)

Jane Lupton

Assistant Regional Counsel

Office of Regional Counsel (5CS-TUB3)
Region V

U.S. Environmental Protection Agency
238 Dearborn Street

Chicago 11 60604

FTS: 886-6609

Diane Spencer

RCRA Permitting Branch (5HR-13)
Region V

U.S. Environmental Protection Agency
230 Dearborn Street

Chicago 11 60604

FTS: 886-3740

Garrett Bondy *

Superfund Program Branch

Region VI

U.S. Environmental Protection Agency
1445 Ross Avenue

Suite 1200

Dallas TX 75282

FTS: 255-6728

Wally Cooper **

Emergency Response Branch

Region VI

U.S. Environmental Protection Agency
1445 Ross Avenue

Suite 1200

Dallas TX 75202

FTS: 255-227¢

Lou Barinka

Superfund Compliance Branch

Region VI

U.S. Environmental Protection Agency
1445 Ross Avenue

Suite 12040

Dallas TX 75202

FTS: 255-6735

Harriet Tregoning

Haz. Waste Compliance Branch (6H3ECE)
Region VI

U.S. Environmental Protection Agency
1445 Ross Avenue

Suite 1208

Dallas TX 75282

FTS: 255-6775

Gale A. Wright *

Superfund Program Branch

Region VII

U.S. Environmental Protection Agenc
726 Minnesota Avenue

Kansas City KS 66101

FTS: 757-2222

Paul Doherty **

Emergency Planning & Response Branc
Region VII

U.S. Environmental Protection Agenc
25 Funston Road

Kansas City KS 66115

FTS: 757-3881

Mike Holmes * **

Emergency Response Branch (8-HWM-ER
Region VIII

U.S. Environmental Protection Agenc:
999 18th Street

Suite 500

Denver CO 88282

FTS: 564-708¢

Katherine Teeters

Office of Regional Counsel

Region VIII

U.S. Environmental Protection Agenc:
999 18th Street

Suite 500

Denver CO 80282

FTS: 564-222?

Phil Bobel, Chief *

Superfund Remedial Branch (T-4-3)
Region IX

U.S. Environmental Protection Agenc:
215 Fremont Street
San Francisco CA
FTS: 454-891@ 27

94105

Bob Mandel **

Emergency Response Section (T-4-9)
Region IX

U.S. Environmental Protection Agenc:
215 Fremont Street

San Francisco CA 94185

FTS: 454-8927



Regional Contacts for Superfund Compliance with LDR (cont.)

Jean Rice

Assistant Regional Counsel

Office of Regional Counsel (ORC)
Region IX

U.S. Environmental Protection Agency
215 Fremont Street

San Francisco CA 94165

FTS: 454-8610

Julia Bussey

Superfund Enforcement Branch

Region IX

U.S. Environmental Protection Agency
215 Fremont Street

San Francisco CA 94105

FTS: 454-9383

Judi Schwarz *

Superfund Branch (HW-113)

Region X

U.S. Environmental Protection Agency
1200 Sixth Avenue

Seattle WA 98101

FTS: 399-2684

John Sainsbury **

Superfund Resp.& Invest.Sec. (HW-113)
Region X

U.S. Environmental Protection Agency
1200 Sixth Avenue

Seattle WA 98101

FTS: 399-1196

lead contact for remedial prgm.
lead contact for removal prgm.



Land Disposal Restrictions as
Relevant and Appropriate Requirements
for CERCLA Contaminated Soil and Debris




; AR UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
m E WASHINGTON, D C. 20460
% £

JN 7D o
OSWER Directive No. 9347.2-01

MEMORANDUM

SUBJECT: Land Disposal Restrictions as Relevant and Appropriate
Requirements for CERCLA contaminated Soil and Debris

FROM: Henry L. Longest II, Director wm

Office of Emergency and Remedial Response 1"1

P
2

Bruce M. Diamond, Director
Office of Waste Programs Enforcement

TO: Directors, Waste Management Division

Regions I, IV, VvV, VII, VIII

Director, Emergeacy and Remedial Response Division
Region II

Directors, Hazardous Waste Management Division
Regions III, VI

Director, Toxlc and Waste Management Division
Region IX

Director, Hazardous Waste Division
Region X

PURPOSE

To transmit OSWER policy on the relevance and appropriateness
of the Land Disposal Restrictions (LDRs}) to CERCLA responses
involving contaminated soil and debris.

BACKGROUND

As clarified in OSWER Directive 9347.1-82 (see attachment),
the LDRs are applicable to CERCLA responses only when such actions
constitute placement of a restricted RCRA waste. Therefore, if no
restricted RCRA wastes are identified in a Superfund waste that is
being placed, the LDRs would not be applicable. Site-specific
guestions have arisen, nowever, as to the relevance and
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appropriateness of the LDRs to soil and debris that do not contain
RCRA restricted wastes. In particular, Region 11 (having
determined that the contaminated soil and debris to be treated and
"placed" at the 93rd Street site did not contain RCRA hazardous
wastes) sought consultation with Headquarters on whether LDRs
should be considered relevant and appropriate given that the

Agency is in the process of developing treatment standards for soil
and debris wastes separate from the treatment standards developed
for industrial process wastes.

OSWER POLICY

OSWER has concluded that until a rulemaking is completed that
establishes treatment standards for soil and debris, the LDRs
generally should not be considered as relevant and appropriate for
soll or debris that does not contain restricted RCRA wastes. The
following language should be incorporated into feasibility study
ARAR discussions, proposed plans, and the "Compliance with ARARs"
section of future RODs for situations similar to the above example:

The Agency 1s undertaking a rulemaking that will
specifically apply to soil and debris. Since that
rulemaking is not yet complete, EPA does not consider LDR
to be relevant and appropriate at this site to soil and
debris that does not contain RCRA restricted wastes.

Should you have any questions regarding this policy, please
contact your Regional Coordinators in the Hazardous Site Control
Division, the CERCLA Enforcement Division, or Steve Golian (FTS
475-9756) in the Site Policy and Guidance Branch.

Attachment

cc: Sylvia Lowrance, OSW
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FROM: Don R. Clay, Assistant Administrator —’ Z
Office of Solid Waste and Emergency Response

TO: Waste Management Division Directors
Regions I - X

Regional Counsel
Regions I - X

Purpose

There has been some question as to whether ground water
contaminated with restricted RCRA hazardous wastes, which is
extracted during a RCRA corrective action or CERCLA response
action, must meet the best demonstrated available technology
(BDAT) identified for that waste under the RCRA land disposal
restrictions (LDRs) prior to each reinjection, in a pump-and-treat
reinjection remediation system. (See RCRA sections 3004 (f), (qg)
and (m), and 40 C.F.R. Parts 148 and 268.) This memorandum
explains EPA’'s interpretation of whether the LDRs are applicable
or (under CERCLA response actions only) relevant and appropriate
to such reinjections or to the remediation as a whole.

Backaroung

RCRA LDRs prohibit land disposal of restricted RCRA hazardous
wastes that do not meet treatment.standards after the effective
date of the restrictions. Treatment standards for RCRA hAzardous
wastes are based upon the best demonstrated available technology
(BDAT) identified for that waste. See 40 C.F.R. 268. Because
placement of hazardous waste into underground injection wells
constitutes "land disposal" under LDR (see RCRA section 3004(%)),
and the ground water undergoing reinjection may contain a
restricted waste, the issue has been raised as to whether each
reinjection of contaminated ground water should meet BDAT during
response or corrective actions.



RATIONALE

Ground water restoration under RCRA corrective actions and
CERCLA response actions often involves withdrawal, treatment of
the contaminated water, and reinjection of the treated water into
the ground. The land disposal restrictions (LDR) of the Resource
Conservation and Recovery Act (RCRA) prohibit land disposal of
restricted RCRA hazardous wastes that do not meet treatment
standards after the effective date of the restrictions. Treatment
standards for RCRA hazardous wastes are based upon the best
demonstrated available technology (BDAT) identified for that
waste. See 40 C.F.R. 268. Because placement of hazardous waste
into underground injection wells constitutes "land disposal" under
LDR (see RCRA section 3004(k)), and the ground water undergoing
reinjection may contain a restricted waste, the issue has been
raised as to whether each reinjection of contaminated ground water
should meet BDAT during response or corrective actions.

Section 3020 of RCRA [previously section 70102] specifically
addresses waste injection in the context of CERCLA and RCRA
cleanups. RCRA section 3020{(a) bans hazardous waste disposal by
underground injection into or above an underground source of
drinking water (within one-quarter mile of the well). However,
RCRA section 3020(b) exempts from the ban all reinjections of
treated contaminated ground water into such formations undertaken
as part of a CERCLA section 104 or 106 response action, or a RCRA
corrective action. To qualify for the exemption, the follow1ng
three conditions must be met: (1) the injection is a CERCLA
response action or a RCRA corrective action, (2) the contaminated
ground water must be treated to substantially. reduce hazardous
constituents prior to such injection, and (3) the response action
or corrective action must be sufficient to protect human health
and the environment upon completion.

Although RCRA section 3020 and the LDR provisions at RCRA
sections 3004(f), (g) and (m) arguably can address the same
activity, RCRA section 3020 specifically applies to all CERCLA and

1 CERCLA remedial actions are required to meet Federal
requirements and standards at completion of the remedial action if
the Federal standards are applicable or relevant and approprlate
requirements (ARARs), absent invocation of a statutory waiver.

See CERCLA section lzl(d) Agency pollcy and the proposed
National Contingency Plan (NCP) require the Agency to comply with
all ARARs pertinent to the action during the course of a remedial
action, as well as upon its completion. See the proposed NCP
(published at 53 Fed. Reg. 51,394 (Dec. 21, 1988)(to be codified
at 40 C.F.R. 300.435(b)(2)), and m&gmgmmui&n_ﬂlniuﬂﬁ
Manual: Part I, I-8 (OSWER Directive number 9234.1-01, August 8,
1988).

2 RCRA section 3020 was section 7010 in the Hazardous and
Solid Waste Amendments of 1984, but was re-numbered in 1986.



RCRA ground water treatment reinjections into Class IV injection
wells.3 Consistent with traditional principles of statutory
construction, RCRA section 3020 -- which is directly focused on
injections of treated contaminated ground water into Class IV
wells during cleanups -- should be controlling for such
injections; a contrary reading would render section 3020(b)
meaningless. Where Congress has provided two potentially
applicable statutory provisions, a choice between them is both
necessary and appropriate, and within the discretion of the expert
agency. Accordingly, EPA construes the provisions of RCRA section
3020 to be applicable instead of LDR provisions at RCRA sections
3004(f), (g), and (m), to reinjections of contaminated ground
water into an underground source of drinking water (USDW), which
are part of a CERCLA response action or RCRA corrective action.

As a result, the three conditions of RCRA section 3020(b)
must be met during response or corrective actions involving
ground water treatment reinjection into or above underground
sources of drinking water. Failure to meet these conditions bans
the activity under RCRA section 3020(a).4 First, the injections
must be part of a CERCLA response action or a RCRA corrective
action. Second, each reinjection has to be treated to
"substantially reduce hazardous constituents prior to such
injection..." (RCRA section 3020(b)). Until guidance is prepared
addressing the issue, steps necessary to "substantially reduce"
hazardous constituents during a RCRA corvective action or a CERCLA
response action should be decided on a case-by-case basis. Thirqd,
the response or corrective action upon completion must "be
sufficient to protect human health and the environment"” (RCRA
section 3020(b)). RCRA and CERCLA statutes, regulations and
policies should be reviewed to determine protectiveness.

The issue may also arise under CERCLA as to whether LDRs are
relevant and appropriate requirements when treated ground water is
reinjected into Class IV wells as part of a CERCLA response
acti