United States Enforcementand  EPA 330-B-98-001 17
Environmental Protection Compliance November 1998
Agency Assurance

<wEPA

Handbook of Tools for
Managing Federal Superfund
Liability Risks at Brownfields
and Other Sites

/@ §7 Printed on Recycled Paper



Y132 T7707

[ a%e

Handbook of Tools for
Managing Federal Superfund
Liability Risks at Brownfields
and Other Sites

(€0 STy,
o s,

N

% IS
¢ prote®

GNOHAG,
Yagenct

O
0,

U.S. Environmental Protection Agency

U.S. Environmeni«i Froietus Ay on

;?;eg&?n 5, Library (PL.17 ey
_West Jackson Boulevard 12 1 i

Chicago, IL 60604-3590 "



Acknowledgement

EPA’s enforcement and compliance program has been a partner in
the Agency’s Brownfields Initiative since its inception. As part of
the Brownfields Action Agenda, EPA has developed a broad array of
tools to encourage the cleanup and reuse of contaminated property
(such as brownfields) and address Superfund environmental liability-
based barriers. The Handbook of Tools for Managing Federal
Superfund Liability Risks at Brownfields and Other Sites is a
compilation of those tools to provide the reader with an understanding
of federal liability as it relates to real property. With this handbook,
we hope to encourage property reuse using the tools to evaluate the
benefits of redeveloping a brownfield property against any
environmental risks associated with that property.

We want to thank those individuals who contributed to this
handbook, starting with the members of the EPA work group led by
Elisabeth Freed: Lynne Jennings, Michael Mintzer, Heather Gray-
Torres, David Ostrander, Suzanne Bohan, Mark Calhoon, Bill Keener,
Bob Roberts, Katherine Dawes, Beau Mills, Randy Hippen, Mike
Fitzpatrick, and Karen Kraus, joined by Bob Brooks of the Justice
Department. Special thanks also goes to Lori Boughton and Laura
Bulatao for reviewing the handbook through its various iterations.
In addition to the hard copy of the handbook, you will also find it at
www.epa.gov/oeca/osre. For additional information regarding the
handbook, please contact Elisabeth Freed at (202) 564-5117. Regional
contact for discussions about specific sites are included in Appendix
E of the document.

We look forward to working with you in this important field.

)
CAI
Steven A. Herman, Assistant Administrator

Office of Enforcement and Compliance Assistance
November 16, 1998



TaBLE oF CONTENTS

SECTION_2.PDF
Introduction to Brownfields

SECTION_3.PDF

Statutory and Regulatory Provisions

Third-Party and Innocent Landowner Defenses ..o 8
Secured Creditor EXemPion ... 11
Limitation of Fiduciary Liability .........cccoeommmmiins 14
Protection of Government Entities That Acquire Property involuntarily .............. 16
De minimis Waste Contributor Settlements ... 19

EPA Policies and Guidance

Policy Towards Owners of Residential Property at Superfund Sites ................... 21
Policy Towards Owners of Property Containing Contaminated Aquifers............. 23
Policy on Interpreting CERCLA Provisions Addressing Lenders and

involuntary Acquisitions by Government Entities ... 25
Guidance on Settlements With Prospective Purchasers

of Contaminated Propemty ..........cccvriiiiininiieneenires e 27
Policy on the Issuance of EPA Comfort/Status Letters ..........cc.cooniiviinnnc. 29
Interim Approaches for Regional Relations with State Voluntary

CleanUpP PIOGIAMS ......ccoceeeviiriiiineiorsreseinsessas s e e ettt nssaencn 31

Guidance on Landowner Liability under Section 107(a)(1),
de minimis Landowner Settlements under Section 122(g)(1)(B) of
CERCLA, and Settlements with Prospective Purchasers of

Contaminated Property ........ccocoiiimieniiciesinere e 33
Revised Guidance on CERCLA Settlements with De Micromis

WASEE CONADULOTS ..evveviririeireeetciiieiaeereersesseseserrsersssenreessasseersssssssnsessassrsssesasas 35
Appendices

SECTION_4.PDF

A. Related Policies and GUIdANCE ........ccovviiiiiiiiiiiinen ittt 38
SECTION_5.PDF

B. FACE SHEELS ...veeveeeeiiiriiieereteieiscieaneerieeesesaassssesesesssssssasesesaseneresasasesssnssssnnssaness 50
SECTION_6.PDF

C.MOGEBIPPA .......ceveeieceieeceeteeissieeeseeteceesaseeeesssssssassssarssserssstsaasaesssnrerssssesasnsess 70
SECTION_7.PDF

D. Sample Comfort/Status LERErs ........cccoiiviiiiivmiricinennnnrescse e 80
SECTION_8.PDF

E. EPA Brownfields CONtACES ........ccvverireeiriicriecreiirrenieeecesceserensscsvensessssssssnseses 89



Introduction to Brownfields

In the United States, real property is one of the
most valuable economic assets. While this country
puts most real property to productive and beneficial
use, some properties lie abandoned or idled. These
properties, called “brownfields,” may remain
unused or underutilized because of actual
contamination from past commercial or industrial
use; or, because people fear the property’s previous
use left contamination. This fear results in
relatively clean property remaining idle. Parties
that otherwise would redevelop brownfields,
therefore, may search out unused property, or
“greenfields,” to avoid the potential environmental
liability associated with potential clean up.

EPA firmly believes that the cleanup of
contaminated property including brownfields, and

Definition of “Brownfields”

The U.S. Environmental Protection Agency
(EPA) defines brownfields as abandoned,
idled, or under-used industrial and
commercial facilities where expansion or
redevelopment is complicated by real or
perceived environmental contamination.




the clarification of federal
cleanup liability, are the
building blocks for sustainably
recycling previously used
property. By fostering the
redevelopment of brownfields,
EPA is helping to protect
greenfields from commercial
and industrial development.

EPA recognizes that private
parties may believe federal
environmental laws and policies
have created roadblocks to
reusing property. The federal
environmental law that most
affects the cleanup and reuse of
brownfields is the
Comprehensive Environmental
Response, Compensation, and
Liability Act, or CERCLA
(often referred to as Superfund).
This law requires EPA to focus
its attention on cleaning up the
nation’s most toxic waste sites
in order to protect human health
and the environment.

Under CERCLA, the current
owner of a contaminated facility
may be held liable and
responsible for the cost of
cleanup. Although potential
liability is a valid and serious
concern for landowners, it is
important to keep this concern
within context. For example,
the General Accounting Office

The Local Nature of
Reuse Projects

By its very nature, property
reuse is a local activity.
Parties with the greatest
stake in the economic and
environmental benefits of a
reuse project are the
owner(s), surrounding
property owners, local
citizens, developer(s), local
government, and state
government. Because of
their stake in the project,
these parties are generally in
the best position to plan,
implement, and oversee
required cleanup and reuse
activities.

EPA believes that there are
many issues that affect
property reuse; federal
environmental liability is
only one. After a party has
a clear understanding of its
federal environmental
liability risks and the ways
it can minimize them, that
party may work primarily or
exclusively with state
government, local govern-
ment, and community
interests in addressing non-
federal issues and planning
and implementing its reuse
project.




(GAO) estimates the number of
potential brownfields at
450,000 sites. Approximately
10% of brownfields are
considered for the National
Priorities List with less than 1%
actually placed. Therefore, at
least 99% of potential
brownfields across the country
will not require federal
Superfund action. Although
the existence and applicability
of federal environmental laws
and regulations could have an
impact on development, the
reality is that federal action
has been taken at a relatively
small number of these
parcels.

The relatively small number
of sites on the National
Priorities List is just one fact
illustrating that the federal
environmental liability risks
associated with brownfields are
not nearly as large as one might
imagine. Even for risks that
could be significant, both
Congress and EPA have
developed tools that can help
parties minimize and manage
their risks. This handbook
summarizes those tools.

Purpose and Use
of This Handbook

This handbook provides
background information on
CERCLA and summarizes
various statutory provisions and
agency regulations, policies,
and guidance documents that
can be used as tools to manage
CERCLA liability risks

Helpful Web Sites

The  following  Web
sites contain additional
information about issues
addressed in this handbook:

o Office of Site Remediation
Enforcement:
www.epa.gov/oecal/osre

 Office of Emergency and
Remedial Response:
www.epa.gov/oswer/oerr

* Brownfields:
www.epa.gov/brownfields

¢ Superfund:
www.epa.gov/superfund

* Federal Register:
www.nara.gov/fedreg

e Code of Federal
Regulations:
www.access.gpo.gov/nara/cfr

» U.S. Code:

www.law.house.gov/usc




associated with brownfields and
other sites. Designed for use
by parties involved in the
assessment, cleanup, and reuse
of brownfields, this handbook
provides a basic description of
the purpose, applicability, and
provisions of each tool. To
gain a more complete
understanding of any tool
described in this handbook,
refer to the relevant reference
documents listed in Appendix
A. Additional information on
related topics can be found on
EPA’s internet web sites (see
box on page 3).

Before developing a
previously used property, a
party should collect and
consider information about
potential contamination at the
property. The next step is to
identify which level of
government should be
consulted regarding cleanup
and liability protection, if
needed. Most parties will find
they can then proceed directly
to redevelopment. Others may
want to pursue private
mechanisms such as
indemnification or insurance
(see box). If the contamination

Private Tools

include the following:

other properties.

Although not addressed in this handbook, various private and
state tools can be used to manage environmental liability risks
associated with brownfields and other properties. These tools

* Indemnification Provisions-These are private contractual
mechanisms in which one party promises to shield another from
liability. Indemnification provisions provide prospective buyers,
lenders, insurers, and developers with a means of assigning
responsibility for cleanup costs, and encourage negotiations between
private parties without government involvement.

« Environmental Insurance Policies-Under an environmental insurance
policy, the insurer promises to compensate the insured party for
liability related to environmental contamination of a particular
property. Environmental insurance policies help private parties
decrease the financial risk of getting involved in brownfields and




at the property warrants EPA’s
attention under CERCLA, the
party should determine if EPA is
taking or plans to take action at
the property. After determining
where the property fits in the
federal or state cleanup pipeline,
a party can use this handbook to
determine which tool or tools
are most appropriate for helping
to manage the party’s CERCLA
liability risks.



Statutory and Regulatory Provisions

Asaresult of several well-publicized hazardous waste
disposal disasters in the 1970’s, Congress passed the
Comprehensive  Environmental  Response,
Compensation, and Liability Act (CERCLA) in 1980.
CERCLA, also known as Superfund, authorizes EPA to
respond to environmental emergencies involving
hazardous wastes or pollutants and contaminants, initiate
investigations and cleanups, and take enforcement action
against responsible parties. To provide money for these
activities, CERCLA established a trust fund which is
financed by taxes on the manufacture and import of
chemicals and petroleum.

EPA’s response authority may be exercised through
removal actions or remedial actions. Removal actions are
implemented when there is an immediate threat to human
health and the environment. EPA has used removal actions
to avert fires and explosions, prevent exposure to acute
toxicity, and to protect drinking water supplies. Removal
actions typically take less than twelve months to implement
and cost less than two million dollars. Compared to removal
actions, remedial actions may be longer-term and are usually
more expensive cleanups.

CERCLA is designed to ensure that those who caused
the pollution, rather than the general public, pay for the
cleanup. In order to be held liable for the costs or
performance of cleanup under CERCLA, a party must
fall within one of the four categories found in CERCLA
Section 107(a) and listed on the following page:



«  Owner or operator of the facility —require EPA’s attention under

at the time of disposal of CERCLA or any other federal law.

hazardous substances; Accordingly, parties’ fears of

e Current owner or operator of the  potential liability, rather than their
facility; actual incurrence of liability, are the
Person who generated or arranged primary obstacles to the redevelop-

for the disposal or treatment of ment and reuse of brownfields.
hazardous substances; or EPA hopes that the remaining

*  Transporter of the hazardous sections of this handbook will assist

substances, if this person selected in eliminating or reducing fears.

the disposal or treatment site.

Using CERCLA, EPA has Because CERCLA is a statutory

ensured the successful cleanup of ~ 1aW enacted by Congress, it is

many of the nation’s worst hazard-
ous waste sites. These cleanups
have required the financing and
participation of numerous Poten- Sl
tially Responsible Parties (PRPs). CERCLA regulatlons issued by
Many prospective purchasers,
developers, and lenders have

under CERCLA, whether those

actions. As a result, CERCLA
avoided getting involved with liability protections written into

brownfield properties because they statute or regulation provide
fear that they too might be held extremely valuable means for
liable under CERCLA someday. ~ managing CERCLA liability
As stated earlier, the vast majority risks.

of brownfield properties will never

EPA are binding in all CERCLA

binding in all legal actions brought

actions are brought by EPA orin a
private party lawsuit. Similarly,

CERCLA’s Liability Scheme

Under CERCLA, liability for cleanup is strict, joint, and several, as
well as retroactive. The implications of these features are as follows:

« Strict—A party can be held liable even if it did not act negligently or
in bad faith.

* Joint and several-If two or more parties are responsible for the
contamination at a site and unless a party can show that the injury or
harm at the site is divisible, any one or more of the parties can be
held liable for the entire cost of the cleanup.

* Retroactive-A party can be held liable even if the hazardous
substance disposal occurred before CERCLA was enacted in 1980.

7



Third-Party and Innocent
Landowner Defenses

CERCLA Section 107(b) establishes defenses to
cleanup liability. One of these defenses, the
“third-party” defense, may be useful in brownfields
situations. In certain circumstances, a landowner
is not liable under CERCLA for site contamination
resulting from acts committed by a third party who
is neither an employee nor an agent of the land-
owner. In order for this defense to apply, the third
party’s act must not have occurred in connection
with a direct or indirect contractual relationship
with the land owner.

In 1986, Congress amended CERCLA Section
107(b) and 101(35), restricting the definition of
“contractual relationship” to protect people who
acquired real property after hazardous waste was
disposed there and who “did not know and had no
reason to know” that the property was
contaminated. This is often referred to as the
“innocent landowner defense” even though it is
actually a version of the third-party defense.



To assert a third-party
defense, an innocent landowner
must show that he took
adequate precautions against the
third party’s acts and that he
exercised “due care” with
regard to the hazardous
substances involved. In other
words, the landowner must
show that he did not “invite” the
third party’s actions through
negligence or make their
consequences worse after they
occurred. There are additional
evaluation criteria for asserting
the “innocent landowner”
version of the third-party
defense (see box).

Other Considerations

It is fairly difficult for a
landowner to establish that he
did not know and had no reason
to know that hazardous
substances were present on his
property. A landowner must
establish that at the time of
purchase he made “all
appropriate inquiry” into the
property’s previous ownership
and use. In assessing the
inquiry’s “appropriateness,” the
courts take into account any
specialized knowledge or
experience of the landowner,
the relationship of the purchase

Evaluation Criteria

In addition to satisfying the
“precautions” and “due
care” requirements, one of
the following must be
demonstrated:

+ The landowner did not know
and had no reason to know
that the property was
contaminated with hazardous

substances when he
acquired it;
e The landowner is a

governmental entity that
acquired the property through
involuntary transfer or
eminent domain authority; or

« The landowner acquired the
property by inheritance or
will.

The “innocent landowner”
defense CANNOT be
asserted in any of the
following circumstances:

* A landowner disposes of a
hazardous substance on
property that is already
contaminated, even if he were
unaware of the earlier
contamination;

continued on page 11




Evaluation Criteria (continued)

* A landowner learns of
contamination on their
property and sells it without
informing the purchaser; or

* A landowner contributes to a
release of a hazardous
substance on his property.

price to the property’s value if
uncontaminated, commonly
known or reasonably ascertain-
able information about the
property, the obviousness of the
presence of contamination, and
the ability to detect such
contamination by appropriate
inspection.

If contaminants are
subsequently found on the
property, their very presence
may cast doubt on the
appropriateness of the inquiry.
Landowners have not always
succeeded in convincing courts
that unsuccessful inquiries were
“appropriate.”

A party with an innocent
landowner defense may request
a de minimis landowner
settlement with EPA (see page
39).

10



Secured Creditor Exemption

CERCLA Section 101(20)(A) contains a secured
creditor exemption which eliminates owner/
operator liability for lenders who hold indicia of
ownership in a CERCLA facility primarily to
protect their security interest in that facility,
provided they do not participate in the management
of the facility.

Before 1996, CERCLA did not define the key
terms used in this provision. As a result, lenders
often hesitated to loan money to owners and
developers of contaminated property for fear of
exposing themselves to potential CERCLA liability.
In 1992, EPA issued the “CERCLA Lender Liability
Rule” to clarify the secured creditor exemption.
After the Rule was invalidated by a court in 1994,
Congress incorporated many sections of the Rule
into the Asset Conservation, Lender Liability, and
Deposit Insurance Protection Act of 1996. That Act
amended CERCLA’s secured creditor exemption to
greatly clarify the situations in which lenders will
and will not be protected from CERCLA liability.
The amended exemption appears at CERCLA
Section 101(20)(E)-(G).



“Participation in
Management” Defined

A lender “participates in
management” (and will not
qualify for the exemption) if
it:

» Exercises decision-making
control over environmental
compliance related to the
facility, and in doing so,
undertakes responsibility for
hazardous substance handling
or disposal practices; or

* Exercises control at a level
similar to that of a manager
of the facility, and in doing so,
assumes or manifests
responsibility with respect to

(1) Day-to-day decision-
making on environmental
compliance, or

(2) All, or substantially all, of
the operational (as opposed
to financial or
administrative) functions of
the facility other than
environmental compliance.

The term “participate in
management” does not
include certain activities
such as:

* Inspecting the facility;

* Requiring a response action
or other lawful means to
address a release or
threatened release;

» Conducting aresponse action
under CERCLA Section
107(d)(1) or under the
direction of an on-scene
coordinator;

* Providing financial or other
advice in an effort to prevent
or cure default; and

* Restructuring or
renegotiating the terms of
the security interest;

provided the actions do
not rise to the level
of  participating in
management.

After foreclosure, a lender
who did not participate in
management prior to
foreclosure is not an “owner
or operator” if it:

+ Sells, releases (in the case of
a lease finance transaction),
or liquidates the facility.

continued on page 15




“Participation in
Management” Defined
(continued)

» Maintains business activities
or winds up operations;

* Undertakes a response
action under CERCLA
Section 107(d)(1) or under
the direction of an on-scene
coordinator; or

+ Takes any other measure to
preserve, protect, or prepare
the facility for sale or
disposition;

provided the lender seeks to
divest itself of the facility at
the earliest practicable,
commercially reasonable
time, on commercially
reasonable terms. EPA
considers this test to be
met if the lender, within
12 months after foreclosure,
lists the property with a
broker or advertises it for
sale in an appropriate
publication.

Other Considerations

The 1996 amendment also
protects lenders from
contribution actions and
government enforcement
actions. Regardless of
CERCLA’s secured creditor
exemption from owner/operator
liability, a lender may be liable
under CERCLA as a generator
or transporter if it meets the
requirements outlined in
CERCLA Section 107 (a)(3) or (4).
In June 1997, EPA issued a
lender policy which further
clarifies the liability of lenders
under CERCLA (see page 31).



Limitation of Fiduciary Liability

A “fiduciary” is a person who acts for the benefit
of another party. Common examples include
trustees, executors, and administrators. CERCLA
Section 107(n), added by the Asset Conservation,
Lender Liability, and Deposit Insurance Protection
Act of 1996, protects fiduciaries from personal
liability in certain situations, provides a liability
limit for those fiduciaries who are found liable, and
describes situations in which fiduciaries will and
will not receive this statutory protection. CERCLA’s
fiduciary provision, however, does not protect the
assets of the trust or estate administered by the
fiduciary.




Fiduciary Liability:

For actions taken in a
fiduciary capacity, liability
under any CERCLA
provision is limited to
assets held in the fiduciary
capacity. A fiduciary will
not be liable in its personal
capacity for certain actions
such as:

¢ Undertaking or requiring
another person to undertake
any lawful means of
addressing a hazardous
substance;

* Enforcing environmental
compliance terms of the
fiduciary agreement; or

» Administering a facility that
was contaminated before
the fiduciary relationship
began.

The liability limitation and
“safe harbor” described
above do not limit the
liability of a fiduciary
whose negligence causes or
contributes to a release or
threatened release.

The term “fiduciary”
means a person acting for
the benefit of another party
as a bona fide trustee,

executor, or administrator,
among other things. Itdoes
not include a person who:

Acts as a fiduciary with
respect to a for-profit trust or
other for-profit fiduciary
estate, unless the trust or
estate was created:

. Because of the
incapacity of a natural
person, or

. As part of, or to
facilitate, an estate
plan.

Acquires ownership or
control of a facility for the
objective purpose of
avoiding liability of that
person or another person.

Nothing in the fiduciary
subsection applies to a
person who:

Acting in a beneficiary or
non-fiduciary capacity,
directly or indirectly benefits
from the trust or fiduciary
relationship; or

Is a beneficiary and fiduciary
with respect to the same
fiduciary estate and, as a
fiduciary, receives benefits
exceeding customary or
reasonable compensation.

15



Protection of Government Entities
That Acquire Property Involuntarily

CERCLA Sections 101(20)(D) and 101(35)(A)
protect federal, state, and local government entities
from owner/operator liability if they involuntarily
acquire contaminated property while performing
their governmental duties. If a unit of state or local
government makes an involuntary acquisition, it is
exempt from owner/operator liability under
CERCLA. Additionally, a state, local, or federal
government entity that makes an involuntary
acquisition will have a third-party defense to owner/
operator liability under CERCLA if:

* The contamination occurred before the government
entity acquired the property;

e The government entity exercised due care with
respect to the contamination (e.g., did not cause,
contribute to, or exacerbate the contamination); and

» The government entity took precautions against
certain acts of the party that caused the
contamination and against the consequences of those
acts.



Regulations set forth at 40 some sort of discretionary,
CFR 300.1105, and validated by volitional action before they can

the 1996 Asset Conservation, acquire property following
Lender Liability, and Deposit circumstances such as
Insurance Protection Act, abandonment, bankruptcy, or
provide some examples of tax delinquency. Inthese cases,
involuntary acquisitions. the “involuntary” status of the

As the examples below acquisition is not jeopardized.

indicate, a government entity

. Other Considerations
need not be completely passive

in order to acquire property A government entity will not
involuntarily. Often have a CERCLA liability
government entities must take exemption or defense if it has

Acceptable Involuntary Acquisitions

EPA considers an acquisition to be “involuntary” if the
government’s interest in, and ultimate ownership of, the property
exists only because the conduct of a non-governmental party
gives rise to the government’s legal right to control or take title
to the property.

Involuntary acquisitions by government entities include the
following:

* Acquisitions made by a government entity functioning as a sovereign
(such as acquisitions following abandonment or tax delinquency);

« Acquisitions made by a government entity acting as a conservator
or receiver pursuant to a clear and direct statutory mandate or
regulatory authority (such as acquisitions of the security interests or
properties of failed private lending or depository institutions);

* Acquisitions by a government entity through foreclosure and its equivalents
while administering a govemnmental loan, loan guarantee, or loan insurance

program; and

* Acquisitions by a government entity pursuant to seizure or forfeiture
authority.




caused or contributed to the
release or threatened release of
contamination. As a result,
acquiring property involuntarily
does not unconditionally or
permanently insulate a
government entity from
CERCLA liability.
Furthermore, the liability
exemption and defense
described above do not shield
government entities from
liability as generators or
transporters of hazardous
substances under CERCLA
Section 107(a)(3) or (4).

In June 1997, EPA issued a
policy which further clarifies
the CERCLA liability of
government entities that
involuntarily acquire property
(see page 31).
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De Minimis Waste Contributor
Settlements

At a CERCLA site, some parties may have
contributed only minimal amounts of hazardous
substances compared to the amounts contributed by
other parties. Under CERCLA Section 122(g),
these contributors of small amounts may enter into
de minimis waste contributor settlements with EPA.
Such a settlement provides the waste contributor
with a covenant not to sue and contribution
protection from the United States. As a result, the
settling party is protected from legal actions brought
by EPA or other parties at the site. In exchange for
the settlement, the de minimis party agrees to
provide funds, based on its share of total waste
contribution, toward cleanup, or to undertake some
of the actual work.

19



EPA Policies and Guidance

Issuing a policy or guidance document is the strongest
statement that EPA can make, short of issuing
regulations, regarding the circumstances in which
EPA may bring a CERCLA enforcement action
against a particular type of party. Although the courts
are not bound by EPA’s administrative policies or
guidance documents, they have recognized EPA’s
technical expertise and have generally ruled in
agreement with EPA’s opinions and interpretations
of the laws it implements.

When a site, circumstance, or party falls within the
defined criteria of an EPA policy or guidance
document, individuals should find satisfaction in the
fact that EPA will act in a manner consistent with that
policy. In many cases, EPA’s statement of policy
not to pursue a particular type of party will provide
adequate protection and comfort to an eligible party
who will not need to seek additional documentation
from EPA. In other cases, the potential for liability
may motivate a party either to enter into an agreement
with EPA that provides protection from CERCLA
actions brought by EPA or other parties, or to seek
written comfort from EPA.

The policy and guidance documents summarized in
this section describe all three of these avenues for
managing CERCLA liability risks. Because the
documents focus on issues at non-federally-owned
properties, parties interested in property currently or
formerly owned by the federal government should
consult the relevant documents listed in Appendix A.

20



Policy Towards Owners of
Residential Property at
Superfund Sites

July 3, 1991

Owners of residential property located on a
CERCLA site have raised concerns that they would
be responsible for performance of a response action
or payment of cleanup costs because they came
within the definition of “owner” under CERCLA.
Additionally, the owners were concerned that they
might be unable to sell their properties given the
uncertainty of EPA taking action against them.

EPA issued its policy toward residential property
owners to clarify when it would not require these
owners to perform or pay for cleanup. The policy
states that EPA, in the exercise of its enforcement
discretion, will not take enforcement actions against
an owner of residential property unless his activities
lead to a release or threat of release of hazardous
substances, resulting in the taking of a response
action at the site.



In addition to applying to
owners, EPA’s policy applies to
lessees of residential property
whose activities are consistent
with the policy. The policy
also applies to persons who
acquire residential property
through purchase, foreclosure,
gift, inheritance or other form
of acquisition, as long as those
persons’ activities after
acquisition are consistent with
the policy.

Other Considerations:

With respect to EPA’s
exercise of enforcement
discretion under this policy, it
is irrelevant whether an owner
of residential property has or
had knowledge or reason to
believe that contamination was
present on the site at the time
of purchase or sale of the
residential property.

Threshold Criteria

protected if the owner:

a response action at the site;

residential use; and

response action.

An owner of residential property located on a CERCLA site is

« Has not and does not engage in activities that lead to a release or
threat of release of hazardous substances, resulting in the taking of

» Cooperates fully with EPA by providing access and information
when requested and does not interfere with the activities either
EPA or a state are taking to implement a CERCLA response action;

« Does not improve the property in a manner inconsistent with

» Complies with institutional controls (e.g., property use restrictions)
that may be placed on the residential property as part of the Agency's

For further information contact:
Lori Boughton - (202) 564-5106

The Office of Site Remediation
Enforcement




Policy Towards Owners of
Property Containing
Contaminated Aquifers

July 3, 1995

The contaminated aquifer policy addresses the
CERCLA liability of owners of property that
contain an aquifer contaminated by a source or
sources outside their property. These owners were
concerned that EPA would hold them responsible
for cleanup under CERCLA even though they did
not cause and could not have prevented the
groundwater contamination.

The policy states that EPA, in an exercise of its
enforcement discretion, will not take an action
under CERCLA to require cleanup or the payment
of cleanup costs provided that the landowner did
not cause or contribute to the contamination.



Threshold Criteria:

A landowner is protected by this policy if a// of the following
criteria are met:

« The hazardous substances contained in the aquifer are present solely
as the result of subsurface migration from a source or sources
outside the landowner’s property;

e The landowner did not cause, contribute to, or make the
contamination worse through any act or omission on their part;

» The person responsible for contaminating the aquifer is not an agent
or employee of the landowner, and was not in a direct or indirect
contractual relationship with the landowner (exclusive of
conveyance of title); and

« The landowner is not considered a liable party under CERCLA for
any other reason such as contributing to the contamination as a
generator or transporter.

This policy may not apply in cases where:

» The property contains a groundwater well which may influence
the migration of contamination in the affected aquifer; or

« The landowner acquires the property, directly or indirectly, from a
person who caused the original release.

Other Considerations For further information contact:

If a third party who caused or Elisabeth Freed.— (202) 56'4-.5117
The Office of Site Remediation

contributed to the contamination gy ¢orcement
sues or threatens to sue, EPA

may consider entering into a

de minimis landowner settlement

with parties protected by this

policy (see page 39).
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Policy on Interpreting CERCLA
Provisions Addressing Lenders
and Involuntary Acquisitions by
Government Entities

June 30, 1997

The lender liability policy clarifies the
circumstances in which EPA intends to apply as
guidance the provisions of the 1992 CERCLA
Lender Liability Rule (“Rule”) and its preamble in
interpreting CERCLA’s lender and involuntary
acquisition provisions. The Asset Conservation,
Lender Liability, and Deposit Insurance Protection
Act of 1996 amended these CERCLA provisions
and generally followed the approach of the Rule.
EPA’s subsequent lender policy explains that when
interpreting the amended secured creditor
exemption, EPA will treat the Rule and its preamble
as authoritative guidance. For example, the
amendments do not clarify the steps that a lender
can take after foreclosure and still remain exempt



Example:

After foreclosure, a lender who did not “participate in
management” prior to foreclosure can generally:

* Maintain business activities;
* Wind up operations; and
» Take actions to preserve, protect, or prepare the property for sale

provided that the lender attempts to sell, re-lease property held
pursuant to a lease financing transaction, or otherwise divest
itself of the property in a reasonably expeditious manner using
commercially reasonable means. This test will generally be
met if the lender, within 12 months of foreclosure, lists the
property with a broker or advertises it for sale in an appropriate
publication.

from owner/operator liability. In  For further information contact:
making liability determinations, ~Lori Boughton - (202) 564-5106
EPA, following its policy, will The Office of Site Remediation

i i Enforcement
defer to the Rule (see box).

The 1996 amendment also
validates the portion of the Rule
that addresses involuntary
acquisitions by government
entities. EPA’s policy clarifies
that similar to the preamble of
any valid regulation, the
preamble to the CERCLA
Lender Liability Rule will be
looked to as authoritative
guidance on the meaning of the
portion of the Rule addressing
involuntary acquisitions.
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Guidance on Settlements With
Prospective Purchasers of
Contaminated Property

May 1995

Knowledge of contamination prior to purchase
prevents a party from asserting the CERCLA
“innocent landowner defense” after acquisition of a
property. As a result, many prospective purchasers
have avoided buying properties that are
contaminated or merely perceived to be
contaminated. To solve this problem at
contaminated properties where EPA action has been,
is currently, or may be taken, the agency may enter
into administrative agreements with prospective
purchasers who agree to provide a benefit to EPA.
In return, the agreement provides a promise or
covenant from the federal government not to sue the
prospective purchaser for the costs of cleaning up
the contamination that existed at the time of
purchase.



Criteria

action;

for cleanup; or

be present at the site; and

EPA may enter into a prospective purchaser agreement in
situations where all of the following criteria can be met:

» EPA has undertaken, is undertaking, or plans to undertake, a response

* The agreement will result in either:

* a substantial direct benefit to EPA in terms of cleanup or funds

* a lesser direct benefit to EPA coupled with a substantial indirect
benefit to the community (such as the creation of jobs,
preservation of green space, or infrastructure development);

* With the exercise of due care, the continued operation of the facility
or new site development will not aggravate or contribute to the
existing contamination or interfere with EPA’s response action;

* The continued operation or new development of the property will
not pose health risks to the community and those persons likely to

« The prospective purchaser is financially viable.

Other Considerations

Prospective purchaser
agreements may not be
appropriate at sites where there
are other means available to
address CERCLA liability
concerns (e.g., private
mechanisms such as insurance
or indemnification agreements)
without EPA involvement, and
at sites undergoing cleanup
through a state program.

This guidance also applies to
persons seeking prospectively to
operate or lease contaminated

property.

The model prospective
purchaser agreement used by
the agency can be found in
Appendix C.

For further information contact:
David Gordon Helen Keplinger
(202) 564-5147 (202) 564-4221

The Office of Site Remediation
Enforcement



Policy on the Issuance of EPA
Comfort/Status Letters

November 12, 1996

Some properties may remain unused or
underutilized because potential property owners,
developers, and lenders are unsure of the
environmental status of these properties. By
issuing comfort letters, EPA helps interested parties
better understand the likelihood of EPA involvement
at a potentially contaminated property. Although
not intending to become involved in typical private
real estate transactions, EPA is willing to provide a
comfort letter when appropriate.

Comfort letters are intended to clarify the
likelihood of EPA involvement at a site, or identify
whether a party is protected by a statutory provision
or discretionary enforcement policy. If EPA is not
involved at the property, the party may be referred
to the appropriate state agency for further



Evaluation Criteria

EPA may issue a comfort
letter upon request if:

* The letter may facilitate
cleanup and redevelopment
of potentially contaminated
property;

* There is the realistic
perception or probability of
incurring CERCLA liability;
or

* There is no other mechanism
available to adequately
address the party’s concerns.

information. EPA does not
intend to become involved in
typical private real estate
transactions.

Comfort letters address a
particular set of circumstances
and provide whatever
information is contained within
EPA’s databases. Questions
typically addressed by comfort
letters include:

» Is the site or property listed in
CERCLIS?

* Has the site been archived

from CERCLIS?

Is the site or property
contained within the defined

boundaries of a CERCLIS
site?

Has the site or property been
addressed by EPA and deleted
from the defined site
boundary?

Is the site or property being
addressed by a state voluntary
cleanup program?

Is EPA planning or currently
performing a response action
at the site?

Are the conditions at the site
or activities of the party
addressed by a statutory
provision or EPA policy?

Is the site in CERCLIS but
designated as a state-lead or
deferred to the state agency for
cleanup?

The agency uses four sample

comfort letters to respond to
requests. The samples can be
found in Appendix D.

For further information contact:
Elisabeth Freed - (202) 564-5117

The Office of Site Remediation
Enforcement
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Interim Approaches for Regional
Relations with State Voluntary
Cleanup Programs

November 14, 1996

State and local empowerment to clean up sites is at
the center of EPA’s Brownfields Initiative. Many states
have developed voluntary cleanup programs that are
designed to streamline protective cleanups of sites that
are not on the National Priorities List and other sites
not of federal interest.

EPA regional offices have developed partnerships
with states with voluntary cleanup programs through
the negotiation of Memoranda of Agreement (MOA).
During the negotiation of an agreement, EPA and the
interested state address state capabilities, programmatic
areas, and the types of sites to be included.

EPA’s guidance is intended to facilitate regional/state
MOA negotiations. The MOA delineates the roles and
responsibilities between a state and EPA with respect to
sites being cleaned up under the state’s voluntary
cleanup programs. This interim guidance sets out six
baseline criteria which are evaluated before a region
enters into an MOA with a state voluntary cleanup



program. Through the signed taking a removal or remedial

and completed MOA, EPA action at sites involved in the
acknowledges the adequacy of  voluntary cleanup program, unless
the state voluntary cleanup EPA determines that there may be

program. EPA also agrees that for an imminent and substantial
sites addressed under the MOA, danger to public health or welfare
EPA does not plan or anticipate  or the environment.

Program Evaluation Criteria

EPA may enter into an MOA addressing a state voluntary cleanup
program that meets all of the following baseline criteria:

* Provides opportunities for meaningful community involvement.

* Ensures that voluntary response actions are protective of human
health and the environment.

* Has adequate resources to ensure that voluntary response actions
are conducted in an appropriate and timely manner, and that both
technical assistance and streamlined procedures where appropriate,
are available from the State agency responsible for the Voluntary
Cleanup Program.

* Provides mechanisms for the written approval of response action
plans and a certification or similar documentation indicating that
the response actions are complete.

* Provides adequate oversight to ensure that voluntary response
actions are conducted in such a manner to assure protection of
human health and the environment, as described above.

» Shows the capability, through enforcement or other authorities, of
ensuring completion of response actions if the volunteering party
(ies) conduction the response action fail(s) or refuse(s) to complete
the necessary response action, including operation and maintenance
or long-term monitoring activities if appropriate.

For further information contact:

Leslie Jones - (202) 564-5123. Nancy Wilson - (202) 260-1910.
The Office of Site Remediation Outreach and Special Project Staff
Enforcement
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Guidance on Landowner Liability
Section 107(a)(1) of CERCLA,

de minimis Landowner
Settlements under

Section 122(g) (1) (B) of CERCLA,
and Settlements with

Prospective Purchasers

of Contaminated Property

June 16, 1989

In the event of a release or threatened release of a
hazardous substance, owners of property where such
a substance has been “deposited, stored, disposed of,
or placed, or otherwise come to be located” are liable
for the costs of cleaning up the release. Under
Section 107(b)(3), liability extends to releases caused
by a third party “in connection with a contractual
relationship, existing directly or indirectly” with the
owner. To address concerns that liability could be
unfairly assigned to landowners who had not been
involved in hazardous substance disposal activities,
EPA issued its policy on de minimis landowner



settlements. (This policy also
includes a section on
settlements with prospective
purchasers that was superseded
by the May 1995 Guidance on
Settlements with Prospective
Purchasers of Contaminated
Property). The policy states
that the Agency will make an
effort to determine in the early
stages of a case whether a
landowner satisfies the elements
(see box) necessary to establish
a third party defense under
Section 107(b)(3) of CERCLA.
If the Agency determines the
landowner meets the elements,
the Agency may negotiate a de
minimis settlement under
Section 122(g)(1)(B) of
CERCLA. The settlement
provides the landowner with a
covenant or promise that EPA
will not sue the landowner for
the costs of cleaning up existing
contamination, as well a
protection from contribution
actions brought by other parties.
In exchange, EPA may require
the landowner to provide, at a
minimum, access and cooperate
with any cleanup activities on
their property.

Elements of Defense

1. Did the landowner
acquire the property
without knowledge or
reason to know of the
disposal of hazardous
substances?

2. Did governmental
landowners acquire the
property involuntarily or
through eminent domain
proceedings?

3. Did the landowner
acquire the property by
inheritance or bequest
without knowledge?

4. Was the property
contaminated by third
parties outside the chain
of title?

Other Considerations:

EPA may consider entering
into de minimis landowner
settlements with parties
protected by the Policy Towards
Owners of Property Containing
Contaminated Aquifers.

For further information contact:

Helen Keplinger
(202) 564-4221

Office of Site Remediation
Enforcement



Revised Guidance on CERCLA
Settlements with De Micromis
Waste Contributors

June 3, 1996

EPA provides enhanced protection for a subset of
de minimis waste contributors referred to as “de
micromis”. De micromis settlements may be
available to parties who generated or transported a
minuscule amount of waste to a Superfund site, an
amount less than the minimal amount normally
contributed by the de minimis parties. EPA’s
revised guidance defines eligible de micromis
parties with volumetric cut-offs (see box). As a
matter of policy, EPA does not pursue de micromis
waste contributors for the costs of cleaning up a
site. If, however, a de micromis party is threatened
with litigation by other parties at the site for the
costs of cleanup, EPA will enter into a zero dollar
settlement with the de micromis party. De
micromis settlements provide both a covenant not to
sue from the Agency and contribution protection
against other parties at the site.



Eligibility for a de
micromis settlement

EPA’s policy is to not pursue
a party if their waste
contribution at a site is:

¢ Equal or less than either (1)
0.002% of the total
hazardous waste volume, or
(2) 110 gallons (e.g., two 55
gallon drums) or 200 pounds
of material containing
hazardous substances; or

» 0.2% of total volume where
the party contributed only
municipal solid waste.

For further information contact:

Myron Eng Victoria Van Roden
(202) 564-2276  (202) 564-4268
Office of Site Remediation
Enforcement
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Related Policies and Guidance

In addition to issuing policy and guidance
documents that provide tools for managing
CERCLA liability risks, EPA has issued various
policy and guidance documents that promote faster
investigation, cleanup, and redevelopment of sites.
Summarized below is just a small sampling of the
many policy and guidance documents that may be
helpful to parties interested in managing CERCLA
liability risks at brownfields and other sites.

Copies of the policy and guidance documents can
be obtained from the Superfund Hotline ((800) 424-
9346), the Superfund Document Center ((703) 603-
9232), or on EPA’s web pages (see page 3). In some
instances, copies may be ordered from the National
Technical Information Service (NTIS). Documents
may be ordered by either writing to

NTIS
5283 Port Royal Road
Springfield, VA 22161

or calling (800) 553-NTIS.



Reference List

CERCLA Orientation Manual
October 1992

The CERCLA Orientation
Manual serves as a program
orientation guide and reference
document to the Comprehensive
Environmental Response,
Compensation, and Liability
Act. The purpose of the
manual is to assist EPA and
state personnel involved with
hazardous waste remediation,
emergency response, and
chemical and emergency
preparedness. The
organizational and operational
components of the Superfund
program also are described.

To order a hard copy:

National Center for
Environmental

Publications and Information
P.O. Box 42419

Cincinnati, OH 45242-2419
(513) 489-8190

order number: EPAS42R92005

National Contingency Plan
(40 C.ER. Part 300)

The National Oil and
Hazardous Substances Pollution
Contingency Plan, more
commonly called the National
Contingency Plan (NCP),
establishes a comprehensive
process by which the federal
government responds to both oil
spills and hazardous substances.
The NCP coordinates response
efforts such as accident
reporting, spill containment,
cleanup, and personnel contacts.

Rules of Thumb for Superfund
Remedy Selection

October 2, 1995

This document briefly
summarizes key elements of
various remedy selection
guidance documents and
policies, and describes the three
major policy areas of remedy
selection: 1) risk assessment
and risk management; 2)
development of remedial
alternatives; and 3) groundwater
response action.



This Is Superfund - A Citizen's
Guide to EPA’s Superfund
Program

“This is Superfund”
introduces basic issues
regarding the Superfund
program. Topics addressed
include how Superfund sites are
discovered, and who pays for
and is involved in cleanups.
Key terms for understanding the
Superfund program, such as
potentially responsible party
and National Priorities List are
defined.

For more information on
Superfund:

Call 1-800-424-9346

or

Contact the nearest EPA
Regional Office.

Community Reinvestment Act

(CRA)

In 1997 Congress enacted the
Community Reinvestment Act
requiring lenders to make
capital available in low- and
moderate-income urban
neighborhoods, thereby giving

rise to concerns over potential
environmental and financial
liability for cleanups at sites by
lenders, developers, and
property owners. The
Community Reinvestment Act
establishes creative initiatives
for economic development
while easing fears of financial
liability and regulatory burdens.

For further information:

Outreach and Special Projects
Staff
(202) 260-6285

Partial Deletion of Sites Listed
on the National Priorities List

November 1, 1995

EPA deletes sites from the
National Priorities List with
state concurrence when no
further cleanup response is
warranted under CERCLA.
Historically, only entire sites
could be deleted from the
National Priorities List. Under
this policy, parties may submit
petitions for partial deletions to
EPA. Additionally, the policy
gives EPA regional offices the
flexibility to clarify which areas



of National Priorities List sites
are considered uncontaminated
due to the completion of proper
investigation or cleanup actions.

Before a portion of a site can
be considered for partial
deletion from the National
Priorities List, it must meet the
same deletion criteria that an
entire site must meet. (See 40
CFR Part 300.425).

For further information:

Hugo Paul Fleischman
Office of Emergency and
Remedial Response
(703) 603-8769

Guidance on Deferral of NPL
Listing Determinations While
States Oversee Response Actions

May 3, 1995

The deferral guidance
provides a framework for
Regions, states, and tribes to
determine the most appropriate,
effective, and efficient means to
address response at sites.
Implementation is to be flexible
so as to account for the different
capabilities of these acting
parties.

For further information:

Steve Caldwell

Office of Emergency and
Remedial Response
(703) 603-8850

or

Murray Newton

Office of Emergency and
Remedial Response
(703) 603-8840

The National Priorities List for
Uncontrolled Hazardous Waste
Sites; Listing and Deletion
Policy for Federal Facilities

November 24, 1997

This document establishes an
interim final revision to the
Agency’s policy on placing
federal facility sites on the
National Priorities List. The
interim final policy revisions
apply to federal facility sites
that are RCRA-regulated
facilities engaged in treatment,
storage, or disposal of
hazardous waste.

For further information:

Hugh Davis
Office of Solid Waste
(703) 308-8633



Policy Towards Landowners
and Transferees of Federal
Facilities

June 13, 1997

This policy was created to
address the potential liability
concerns of non-federal parties
who acquire federal facility
property. Such acquisitions
have become increasingly
common with the reduction in
size and number of federal
facilities such as military bases.
The intent of this policy is to
alleviate uncertainty regarding
potential enforcement action by
the EPA against landowners and
transferees (i.e., lessees) of
federal facility properties.

For further information:

Seth Lowe

Federal Facilities Restoration
and Reuse Office

(202) 260-8692

Bill Frank

Federal Facilities Enforcement
Office

(202) 564-2584

EPA Guidance on the Transfer
of Federal Property by Deed
Before All Necessary Remedial
Action Has Been Taken
Pursuant to CERCLA Section
120(n)(3).

June 16, 1998

This guidance, referred to as
the “Early Transfer Guidance,”
describes EPA’s process in
determining a federally-owned
property’s suitability for
transfer to a private party prior
to the completion of all
necessary cleanup action
Concurrence of a state’s
Governor is required.

For further information:

Federal Facilities Restoration
and Reuse Office
(202) 260-9924

Road Map to Understanding
Innovative Technology Options
for Brownfields Investigation
and Cleanup

June 1997
The Road Map identifies



potential technology options
available at each of the basic
phases involved in the
characterization and cleanup of
brownfields sites: site
assessment, site investigation,
cleanup options, and cleanup
design and implementation.

The Road Map is not a guidance
document. Rather, each
section describes the steps
involved in the characterization
and cleanup of brownfields sites
and connects those steps with
available technology options
and supporting technology
information resources.
Appendices in the Road Map
include a list of common
contaminants found at typical
brownfields sites, a detailed
guide to common environmental
terms and acronyms, and a list
of state and EPA brownfields
contacts.

For further information:

Dan Powell
Technology Innovation Office
(703) 603-9135

To order a hard copy:

For government parties:

Natjonal Center for
Environmental Publications and
Information (NCEPI)

U.S. Environmental Protection
Agency

P.O. Box 42419

Cincinati, OH 45242
Telephone: (513) 489-8190
refer to document number: EPA
542-B-97-002

Tool Kit of Information
Resources for Brownfields
Investigation and Cleanup

June 1997

The Tool Kit provides
abstracts and access information
for a variety of relevant
resources, including electronic
databases and bulletin boards,
newsletters, regulatory and
policy guidance, and technical
reports. The Tool Kit
describes the resources
identified in the Road Map,
explains how to obtain the
publications, and provides a
“starter kit” of important
information resources to help
brownfield stakeholders
understand available
technology.



For further information:

Dan Powell
Technology Innovation Office
(703) 603-9135

To order a hard copy:
For government parties:

National Center for
Environmental Publications and
Information (NCEPI)

U.S. Environmental Protection
Agency

P.O. Box 42419

Cincinnati, OH 45242
Telephone: (513) 489-8190
refer to document number: EPA
542-B-97-001

Soil Screening Guidance:
Fact Sheet

May 17, 1996

EPA’s Soil Screening Guidance
helps standardize and accelerate
the evaluation and cleanup of
contaminated soils at National
Priorities List sites where future
residential land use is
anticipated. To help identify
areas at sites on the National
Priorities List that need further
investigation or that can be
screened out from further

consideration, the guidance
provides a step-by-step
methodology for determining
levels of soil contamination.
The Soil Screeening Guidance
can help speed up the
investigation and cleanup of
contaminated sites, save time
and money and make sites
available for redevelopment
more quickly.

Documents related to the
guidance include the Soil
Screening Guidance User’s
Guide, Fact Sheet, and
Technical Background
Document.

For further information:

David Cooper

Office of Emergency and
Remedial Response
(703) 603-9034

Land Use in the CERCLA
Remedy Selection
Process

May 1995

EPA’s land use directive
promotes early discussions with



local land use planning
authorities, local officials, and
the public regarding reasonably
anticipated future uses of the
property on which a National
Priorities List site 1s located.
The directive also encourages
the use of realistic assumptions
regarding future land use in the
baseline risk assessment the
development of remedial
alternatives, and the CERCLA
remedy selection process.

For further information:

Sherri Clark

Office of Emergency and
Remedial Response
(703) 603-9043

Presumptive Remedies: Policy
and Procedures

September 1993

Presumptive remedies are
preferred technologies to be
used for cleanups at common
categories of sites.

EPA’s presumptive remedies
limit the number of
technologies considered for
cleanup at similar sites and

result in streamlined site
assessments, remedy designs,
and accelerated remedy
selection decisions which save
time and money. Presumptive
remedies also promote
consistency in remedy design
and selection, and improve the
predictability of the remedy
selection process for
communities and potentially
responsible parties.

For further information:

Andrea McLaughlin
Office of Emergency and
Remedial Response
(703) 603-8793

Presumptive Remedy for
CERCLA Municipal Landfill
Sites

September 1993

This fact sheet establishes
containment as the presumptive
remedy for CERCLA municipal
landfill sites. It also addresses
certain streamlining principles
related to the planning of
remedial investigations/
feasibility studies and provides
guidance on the level of detail
appropriate for risk assessment



Presumptive Response Strategy
and Ex-Situ Treatment
Technologies for Contaminated

Groundwater at CERCLA Sites
October 1996

This guidance addresses the
importance of using site-
specific remedial objectives as
the focus of the remedy
selection process for
contaminated groundwater.
Topics addressed include
presumptive response strategy
for all sites with contaminated
groundwater, presumptive
technologies for treatment of
extracted groundwater, and
selection of technologies for the
ex-situ treatment component of
groundwater remedy.

For further information:

Scott Fredericks

Office of Emergency and
Remedial Response
(703) 603-8771

Presumptive Remedies: Site
Characterization and
Technology Selection for

CERCLA Sites with Volatile
Organic Compounds in Soil

January 19, 1993

This fact sheet outlines the
presumptive remedies for soils
contaminated by volatile
organic compounds at CERCLA
sites. Charts and matrices are
included to explain and
compare the various
technologies.

For further information:

Scott Fredericks

Office of Emergency and
Remedial Response

(703) 603-8771

Methodology for Early De
Minimis Waste Contributor
Settlements under CERCLA
Section 122(g)(1)(A)

June 2, 1992

Under CERCLA section
122(g)(1)(A), EPA is authorized
to enter into settlements with
minor waste contributors
(de minimis parties) of a site
when practicable and in the
public interest. This policy
provides guidance for early
consideration and proposals of
such de minimis settlements,
including the methodology to



facilitate settlement, and
procedures for identifying early
de minimis candidates. For
further information:

Gary Worthman
Office of Site Remediation

Enforcement
(202) 564-4292

Policy for Municipality and
Municipal Solid Waste
CERCLA Settlements at NPL
Co-Disposal Sites

February 5, 1998

This policy supplements the
Interim Policy on CERCLA
Settlements Involving
Municipalities and Municipal
Waste issued September 30,
1989. Under this policy, EPA
continues the practice of
generally not identifying
generators and transporters of
municipal solid waste as
potentially responsible parties at
National Priorities List sites.
The policy identifies a
settlement methodology for
making settlements to MSW
generators and transporters
seeking to resolve liability. It
also identifies a presumptive
settlement range for municipal

owners and operators of co-
disposal sites on the National
Priorities List seeking to settle
their Superfund liability.

For further information:

Leslie Jones

Office of Site Remediation
Enforcement

(202) 564-5123

or

Doug Dixon

Office of Site Remediation

Enforcement
(202) 564-4232

General Policy on Ability to
Pay Determinations

September 30, 1997

This policy document explains
what is necessary for an
acceptable ability to pay (ATP)
settlement in Superfund cases,
and addresses general issues
applicable to both the ATP
process and ATP settlements.
The guidance sets an “Undue
financial hardship” standard
and describes a two-part
analysis for determining an
acceptable ATP settlement
amount are addressed.



For further information:

Robert Kenney
Office of Site Remediation

Enforcement
(202) 564-5127

Fact Sheet: Revised De
Micromis Guidance

June 4, 1996

This fact sheet describes
EPA’s efforts in reducing
transaction costs for very small
volume contributors
(de micromis parties). It
outlines cut-off ranges to be
considered in assessing a party’s
waste contribution and also
discusses additional reference
documents which may be of
interest to parties who
contributed very small amounts
of waste to hazardous waste
sites.

For further information:

Myron Eng

Office of Site Remediation
Enforcement

(202) 564-2276

Janice Linett

Office of Site Remediation
Enforcement

(202) 564-5131

Streamlined Approach for
Settlements With De Minimis
Waste Contributors under

CERCLA Section 122(g)(1)(A)
June 30, 1993

This guidance encourages
EPA Regional offices to take a
more active role in facilitating
de minimis settlements by
establishing minimum levels of
information necessary before
considering a de minimis
settlement, and providing a
methodology for payment.

For further information:

Gary Worthman

Office of Site Remediation
Enforcement

(202) 564-4292
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United States
Environmental Protection
Agency

May 1995

GEPA Overview of Ability To Pay Guidance
And Models

he purposa of this document is to identity and briefly deacribe documents that are relevant to Superfund

ability to pay {"ATP"} analyses. The documents fall into two general categories: (1) documents that require
of provide for consideration of the ability to pay of potentially responsible parties {"PRPs“); and (2) documents that
describe methods to determine ATP settlement smounts. The Regions shouid use documents in the first group
in making Superfund ATP determinations. The Regions may also use documents in the second group in
conducting ATP settiements until more specific Superfund ATP settierent guidance is provided by Headquarters.
{Nots: Users should not rely solely on this summaery document in making abliity to pay determinations, but should
instead read the relevent documentis] in thelr entirety.]

A. GENERAL POLICY DOCUMENTS
The following Agency documents describe situations in which a liable party’s abikity to pay should be considered.
Although some of these documents do not deal specifically with CERCLA liability, they represent general Agency
policy regarding the use of ability to pay in enforcement casas. For this reason, the documents should be refied
upon in situations refating o the ability to pay potential of Superfund PRPs.

1. General Civil Penaity Policy b. A Framework for Statute-Specific

The General Civil Penaity Policy is composed of two Approsches to Panalty Assessments
documents: Policy on Civil Perialties and A Framework (EPA G‘"‘;;’ fgafzummcvt GM-22)

for Statute-Specific Approaches to Penally Assess-

mentx; A companion to the Policy on Civil Penalties, this
policy diracts EPA staff on the development of

* mmm‘;ﬂh #GM21) medium-specific penalty policies for administra-
: G’"‘; ;‘ m’”‘”""”"" Policy tively-imposed penakties and judicial and adminis-

This is an Agency guidance document that “ estab-
lishes a single set of goals for penalty assessrnent
in EPA administrative and judicial enforcement
actions,” Although this document is intended to
address penalty considerstions, it is important
becauss it sets forth the Agency’s besic philoso-
phy on abiity to pay issues in snforcement cases.

This philosophy indicates that under the goal of
fair and squitable treatment of the reguiated com-
munity, the policy must sliow for flexibility to
adjust penatties. The policy lists certain factors
that are to be considered in determining penalty
amounts. One of these factors is “sbility to pay.”
The policy also cautions that a reduction of a
penalty based on ability to pay isonly “appropriate
1o the axtent the violator clearty demonstrates that
it is entitied to mitigation.”

trative settlements under statutes enforced by the
Agency. Rt restatas snd smplifies some of the
concepts included in the Policy on Civil Penalties
document. .

Lack of an ability to pay is identified as one circumn-
stance of “compelling public concem” based on
which an enforcement case may be settiad for less
than the sconomic benefit of noncompliance. This
document states that ability to pay settiements are
allowed if “[rlemoval of the economic benefit
would resultin plantclosings, bankruptcy, or other
extreme financial burden, and thers is an impor-
tant public interest in allowing the firm to continue
in business.”

Three additional requirements are provided for
use in ability to pay determinations: 1) the violator
hastheburden of demonstrating aninabilityto pay
claim; 2) “EPA reserves the option, in appropriate
circumstances, of seeking & penalty that might put
a company out of business”; and 3) documenta-
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tion of all ability to pay adjustments must be
inciuded in case files and other ralevant internal
documents.

2. Guidance on Determining a Violstor's Ability to
Pay a Civll Penaity (EPA General Enforcement
Policy # GM-56) [December 16, 1986}

This Agency guidance document smplifies the discus-
sion in the General Civil Penalty Policy relating to the
use of the sbility to pay factor in the imposition of civil
penalties. This guidance document s directed toward
civil penaities Imposed on for-profit entitias that have
not filed for bankruptcy. It establishes a standard for
the evaluation of an insbility to pay claim by stating
that “EPA may consider using the ability to pay factor
10 adjust a civil penalty when the sssessment of a civil
penalty may result in extreme financial hardship.”

Althoughthis document establishes a standard, it does
notdetermine a specific dollar amount thata party can
sfford to pay. The guidance requires the examination
of various options that a violator has for paying a civil
pensity and provides that the Agency may request
coples of tax returns and other financial documents to
support claims of inability to pay. The document also
states that i requested information is not provided, the
Agency should seek the full psnalty smount.
“ABEL,* s computer program that evaluates the finan-
cisl health of for-profit entities based on the estimated
strength of thelr internally-generated cash flows, is
Introduced in this guidance. (A more detailed descrip-
tion of ABEL is provided below.) The document notes
that, even ifthe ABEL analysie shows aninabllity to pay
a penalty with internally generated cash flow, the
Agency should evaluate other possible sources of
payment.

3.* intarim CERCLA Settiement Policy
{OSWER # 9836.0) [December 5, 1984)

This Agency guidance document identifies ten criteria
goveming privats party settiements under CERCLA.
One criterion is “ability of the settiing parties to pay.”
This document states that “the settisment proposal
should discuss thefinancial condition of that party, and
the practical resuits of pursuing a party for more than
the government can hope 10 actuaily recaver.”

4.* Guidenos on Documenting Decisions Not to
Take Cost Recovery Actions
{OSWER # 5832.11) {July 7, 1988}

This document states that the decision to not take s

COSt reCOVETY ACTION MAY DS DASET O Ty INUNY Ui
aPRP is not financlally vishle or that it is unable to pay
3 substantial portion of the claim. This guidance
referances the PRP Search Manual (OSWER £ 9834.8).

5.* Transmittal of the Superfund Cost

Recovery Strategy
{OSWER # 9832.13) [July 29, 1968}

The Superfund cost racovery strategy requires the
Agancy to consider the “financial ability of the poten-
tial defendants to satisfy a judgment for the amount of
the claim or to pay 8 substantial portion of the claim”
when deciding to issue a cost recovery referral.

6.* Submittal of Ten-Point Settiement
Analysis for CERCLA Consent Decrees
{OSWER # 9635.14) [August 11, 1385]

Commonly known as the “ten point guidance,” this
document makas the same raference to ability to pay
considerations asthe intsrim CERCLA Sattiement Policy
document: that the “settiement proposal should dis-
cuss the financial condition of [a] party, and the prac-
tical results of pursuing a party for more than the
government can hope to actually recover,”

1.* Interim Posicy on CERCLA Settiements lvolving
Municipalities or Municipsl Wastes
{OSWER # 9834.13) {Decernber 6, 1989}
This Agency guidance document describes the
Agency’s interim policy for CERCLA settiements with
municipalities. inckuded in the document is authority
to include specis! settiement provisions “whers a
municipality has successfully demonstrated to EPA
that they are appropriate (e.g., wheére valid ability to
pay or procedurs! constraints that affect the timing of
payment exist),” .

8.° Final Penaity Policy for Sections 302, 303, 304,
311 end 312 of the Emergency Plsnning and
Community Right-to-Know Act and Section 103
of the Comprehensive Environmental
Compensetion and Lisbility Act
{OSWER # 9841.2) {June 13, 1990}

Thispenatty policy atiows forthe reduction of a penalty
that is “clearly beyond the financial means of the
violator.” It reiterates much of what is stated in earlier
penalty policy documents, including the use of ABEL
and the type of information thet Is to be relied upon in
making an ability to pay determination.




B. DOCUMENTS THAT ASSISTIN
DETERMINING ABILITY TO PAY AMOUNTS
Tha following documents identify methodologies that may ba refied upon in conducting an ability to pay analysis.

Although the documents which follow provide much useful information for determining an ability to pay amount,
none of these documents represent formal Agency guidance directad specifically at Superfund cases.

1. The ABEL Computer Model and
Supporting Documentation

The Agency has developed a computer madel that
assists in identifying whether a settlementamount has
the potential to create a financial hardship. The com-
puter program is known as ABEL and the following
three documents, ABEL User's Manual, ABEL User's
Guides, and Supplernent to the ABEL User's Manual:
Superfund ABEL, describe the use of, and methodolo-
gies relied upon in performing, an ABEL ability to pay
analysis.

ABEL conducts an ability to pay assessment of a for-
profit corporation. ABEL projects the ability of the for-
profit corporation to pay for the proposed settiement
from future earnings and from a delay in reinvestment
of capital assets.

The ABEL modael will calculate certain common finan-
clal ratios that describe the financial strengths and
weaknessas of the for-profit corporation. This part of
the analysis is called a phase one analysis and can be
performed with a minimum of one year of financiai
information. ABEL requires at least three years of tax
data to make a phase two projection. The phase two
projection compares the proposed sattlement amount
with projected future cash flows of a for-profit corpo-
ration. The phase two projection then provides the
statistical probability that the corporation can pay the
proposed settiement from the projected future cash
flows.

ABEL is designed to be used by those who are not
familiar with financial information. The ABEL docu-
mentation infarms anforcement personnel that a per-
son experienced in ability to pay analysis must exam-
ina the financial information prior to the reduction of a
proposed settiement amount if the ABEL analysis
indicates an inability to pay.

ABEL is not designed to evaluate the ability to pay of
other financial entities such as municipalities, partner-
‘ships or individuals.

a. ABEL User's Manual
[October 1991 Version]

This manual provides step-by-step instructions for
using the ABEL model. The ABEL User's Manual

describes how the ABEL model can be used in
assessing a for-profit corporation’s ability to pay
one or more of the following expenditures: civil
penalty; environmental clean-up costs; and/or pol-
lution control equipmentcosts. The User's Manual
also provides background information on key as-
sumptions used in the model (8.g., reinvestment
rate), and how these can be altered by the user.

ABEL User’s Guide [October 1991}

This guide is available in two versions, an “uncut”
version for government users of the ABEL model
{which contains confidential information) and a
non-confidential version for outside users of the
model (whichis nowavailable for purchase through
the National Technical Information Service (NTIS)).

The government version of this document pro-
vides internal enforcement guidance on how EPA
staff can effectively use the ABEL computer model
in settlement negotiations. Specifically, this docu-
ment describes what additional analyses should
be performed if ABEL predictsthat aviolator'scash
flow will not be sufficient to pay proposed penalty
and/or cleanup costs.

The User’s Guide relies upon 3-5 years of faderal
income tax returns to perform the analysis and
also describes other documents that should be
requested from aviolator, aswell as publicsources
of information.

Supplementto the ABEL User’'s Manual: Superfund
ABEL [September 1992 Version]

This supplement to the ABEL User’s Manual pro-
vides information on use of the ABEL madel for
Superfund calculations. The Superfund ABEL
model is easier to use when estimating the present
value of costs associated with the work that is
agreed to be performed. However, the standard
values utilized by the Superfund ABEL model refax
the criteria for determining a financial hardship.
Accordingty, the Superfund ABEL modei mayiden-
tify more financial hardship situations than the
standard ABEL model. if the conclusion reached




by the Superfund ABEL model is that the for-profit
corporation has the ability to pay, the chances of
the corporation demonstrating an extreme finan-
cial hardship are small.

2. Beyond ABEL: Ability to Pay Guidance
[February 1993)

This guidance document is designed to assist EPA
personnel to “go beyond ABEL" and assess ability to
pay in cases where the ABEL computer model pro-
duces a negative or ambiguous result. Because ABEL
is designed as a conservative screening tool that fo-
cuses only on internal cash fiow, it may produce a
negative or ambiguous result when a violator has the
ability to pay through other means, such as reduction
of unnecessary expenses, sale of or borrowing against
assets, or assumption of additional debt.

The guidance gives step-by-step instructions on how
to investigate potential sourcas of funds, and contains
worksheets to guide this analysis and to draw attention
to key information in tax returns and/or other financial
statements. The analysisfocuses onidentifying luxury
assets, undervalued assets, loans to or from officers
and sharehoiders, unnecessary officers’ salaries, and
certain other expenses. The resuit is a mare sophisti-
cated analysis than that provided by ABEL.

The guidance suggests methods of adjusting an ABEL
inputto allow ABEL to estimate the ability to payofsole
proprietors, partnerships, and Subchapter S corpora-
tions. Also, the guidance provides additional cautions
that help to clarify when a financial analyst should be
consulted.

3. Individual Ability to Pay Guidance
[June 1992)]

1f a violator files only an individual federal income tax
return, ABEL cannot be used. The Individual Ability to
Pay Guidancewas developed by Industrial Economics,
Inc., the EPA contractor that supports the ABEL model,
for sole proprietor, partnership and individual inability
to pay claims in the State of lowa’s underground
storage tank (UST) program.

Although this document was not written by EPA, itcan
ba useful in a case involving an individual's inability to
pay claim. This document is not a computer program
but provides a method to determine an individual's
ability to pay. In a method that is similar to the ABEL
model, this document draws information from indi-
vidualtaxforms, including Form 1040, Form 1040A, or
Form 1040EZ.

This document characterizes the financial strengths
and weakness of an individual in comparison to aver-
ages determined from income level, family size and
county of residence. The document relies on income
and expense information to project the availability of
income after the payment of identified expenses andto
determine if additional debt capacity exists.

The guidance provides advice on how to make a final
ability to pay determination, including instructions on
topics such as: how to understand the results, when it
is appropriate to do additional research and verifica-
tion {including consultation with a financial analyst),
and how to consider extenuating financial circum-
stances (e.g., current sale or purchase of real estate).

4. Guidance for Calculating Municipal and Not-for-
Profit Organizations’ Ability to Pay Civil Penal-
ties Using Current Fund Balances (March 1993)

This is a pilot guidance document developed by the
Office of Prevention, Pesticides, and Toxic Substances
(OPPTS) for use in determining the ability of govern-
mantal entities {municipalities) and other not-for-profit
(NFP) organizations to pay civil penalties. The docu-
ment suggests a method of determining the ability to
pay from unreserved funds. It does not evaluate other
methods of paying for the proposed settlement such
as borrowing, raising taxes or paying over time.

The document describes how to use NFP financial
statements to perform an ability to pay assessment for
three types of organizations: (1)} municipalities and
states; (2) private colleges and universities; and (3) NFP
hospitals. This document also contains background
information on financial accounting practices andtypes
of financial statements used by NFP entities, which
differ from those used by for-profit companies.

5. The Road to Financing, Assessing and
improving Your Community’s Creditworthiness
{September 1992)

Developed by the Office of Water, this document
provides brief descriptions of municipal financial char-
acteristics and discusses how changes in these finan-
cial characteristics will project improvement in a
municipality’s financial health. It is a useful tool in
describing some of the concepts of assessing the
ability to pay of a municipality. This document may be
useful for those who are unfamiliar with municipal
financial characteristics.
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6. Financial Capability Guidebook
{March 1884)

This Office of Water document is to be ussd to deter-
mine whether a municipality can demonatrate that it
canensure adequats building, operation, maintenance
andreplaoomontohpubliclyownedtmﬂnemmm.
The most important section of this guidsbook is the
Supplemental Information Sheet and instructions
{pages 52-68). The instructions aflow for a charactsr-
iuﬂonof:mmldpalitymlthmivtlﬂmowhnmo
ABEL analysis does for a business. However, there Is
one majornote of caution. The snalysisisnot intended
fonSupetﬁ.mdnbilltytopuyam!ysistorﬁn
construction and operation of a publicly owned treat-
ment works, For this reason, the Guidebook provides
ahigher abilityto pay estimatethanmay be appiicabla.

7. Financisl Review Methodology for Wastewater
Discharge Noncompliance Cases
[September 17, 1984}

This document was prepared by Peat Marwick, an
accounting firm, for EPAReglon V. The methodology
issimilar to thatin the Financial Capability Guidebook,
butit atiows for a graater number of years of financial
information fo be examined and # more detailed dis-
cussion of the financial indicators. The document has
the same limitation as the Financlal Capability Guide-
Dbook, in that it subjects the municipafity to a more
rigorous standard than Superfund ability to pay settie-
mants.

8. Ablity to Pay Interrogstories
[June 16, 1994]

This draft OECA document provides modal interroga-

" tories, requests forproduction, and judicial and admin-

istrative subpoenas for discovery of information and
documents in cases whers ability to pay is an issue.
The interrogatories are intended to be tailored to
specific cases, taking into account the size and struc-
ture of the violating entity.

Separate modsl intarrogatories and requests for pro-
duction of documents are provided for: (1) corpora-
tions; and (2) individuals and sole proprietors. Inter-
rogatories to corporations request information on:
corporats structure and management; equity and deb;
parentand subsidiary entities; insurance coverage; tax
and financlal information; assets; liquidation of assets;
sndclaimsand judgments. Interrogatoriestoindividu-
als and sole proprietors request information on per-
sonaland business agsets, liabilities, income, expenses,
and other financial matters. [NOTE: This document
can be relessed only to govemment employses.]

9, Ablity to Pay Case Memorsidum
{August 1, 1993]

This Office of Enforcement document summarizes all
ﬂ\edgnlﬁmcuuinmoauohbiliwtopav,aof
the date of issuance. The memorandum summarizes
environmental case law related to topics such as:
application of statutory provisions that require ability
to pay to be considered in civil penalty assessments
{e.g-, section 108(ak3} of CERCLA); which party hasthe
burden of proving an ability {or inability)to pay; factors
that may be considered in assessing ability to pay;
alumoﬁvopwmontplans:mdtypuofﬁmmialinfw-
mation that may be presanted to a court on ability to
pay issues. [NOTE: This document can be relessed
only to government employees.)

ADDITIONAL INFORMATION

IfyouqumﬁomormmmmthmmmmmﬂmMﬂwMM
{703-603-8975) of the OSRE Policy and Program Evaluation Division (PPED).

If you would IiheopiuofmedoammmmrizedhmisFactSthnwaﬂabhfrommfoHMW
sources. Documents identified by an asterisk (*) are found in the CERCLA Enforcement Policy Compendium.
CopiesonhoomphuCompmdumori\deualdowmmsmayboofdmdbyEPApenomelﬁomthe
wmmmnmmmmmmmmmwsm
93963623 and PB-92-963623; if requesting spociﬁcdoamm.skfofmoOSMRdowmntnunb« listed
above.] Othar referencad documents are avallable from Tracy Gipson {202-260-3601) of the OSRE Regional

Support Division.
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&EPA  Use of Alternative Dispute Resolution
in Enforcement Actions

Introduction

iternative Dispute Resolution (ADR) is a toot

whichenhancesthenegotiating process. ADR
is a standard component of EPA’s enforcement
program. It should be considered at any point
when negotiations are possible. This fact sheet
answers common questions aboutthe use of ADR
in enforcement actions and describes how to use
ADR in your case. Thisis the first in a series of Fact
Sheets on ADR use.

What is ADR?

ADR is a short-hand term for a set of processes
which assist parties in resolving their disputes
quickly and efficiently. Central to each method of
ADRis the usa of an objective third party or neutral.
In this fact sheet the use of the term “ADR” refers
to all methods of ADR. The methods used by the
Agency inciude the following:

+ Mediation is the pnmary ADR tool used by
EPA. It 1s a process in which a third party, with
no decision-making authority, assists dispu-
tants to reach a voluntary negotiated settie-
ment. In mediation, EPA retains its control of
the cass as well as its sgttlement authority.

+ Conveninginvolves the use of a third partyto
organize disputants for negotiations and as-
sist them in deciding whether to uss ADR and
in the selection of an appropriate ADR profes-
sional.

« Allocation is the use of third party neutrals to
assist the parties in determining their refative
responsibilities for Superfund site costs.

*  Fact-finding, oftenusedintechnicaldisputes,
involves the use of a third party with subject-
matter expertise to investigate and determine
findings of fact.

s Arbitration is a decision-making process
which can be binding or non-binding. A third
party hears the dispute and renders a decision.
EPA may enter into binding arbitration for cost

recoveryclaims below$500,000under CERCLA
122(h)(2), 42 U.S.C. 9622(h)(2).

What is EPA's Policy On Use of ADR?

Use of ADR in appropriate cases has been EPA
policy since 1987 (Guidance on the Use of ADR in
Enforcement Actions, August 1987). The Adminis-
trative Dispute Resalution Act of 1890, (P.L. 101-
552}, 5 U.S.C. 581, strengthened EPA policy by
encouraging the use of ADR in all federal disputes.
Also, in 1990 the Civil Justice Reform Act was
passed, authorizing that district court judges re-
quire parties to attempt mediation prior to litiga-
tion. A companion to these Acts, the Executive
Order on Civil Justice Reform {No. 12778, October
23, 1991), requires all federal enforcement staff to
attemptsettlement, and offeruse of ADR as appro-
pnate, prior to initiating any litigation.

What is EPA’s experience with ADR?

The Agency has used ADR to assist in the resolu-
tion of over 50 enforcement-related disputes to
date. ADR has been used in negotiations arising
under Superfund and the principal environmental
statutes that EPA administers. Mediated negotia-
tions have ranged from two-party Clean Water Act
cases to Superfund disputes involving upwards of
1200 parties.

Participants in the 1990 ADR pilot for Superfund
cases reportedthe following benefits: constructive
working relationships were developed; obstacles
to agreement and the reasons therefors were
quickly identified; costs of preparing a case for
DOJ referral were eliminated; and ongoing rela-
tionships were preserved.

What are the benefits of using ADR?

* ltlowers thetransaction costs forresolving the
dispute.

* Madiated negotiations tend to focus more on
resolving real issues, rather than posturing,
and are less likely to get derailed by personal-
ity conflicts.
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¢ In mediation, the parties are mora likely to
identify settiement options that are tailored to
their particular needs.

* |t alleviates the time-consuming burdens on
EPAoforganizingnegotiations because athird
party neutral is available to handle these tasks.
Thisisparticularlyvaluableinmulti-party cases.

How do 1 know that ADR is appropriate
fo, my case?

I youcan answer the following questions affirma-
tively, then ADR may be appropriate for your case:

« Arathere present or foreseeable difficulties in
the negotiation which will require time or
resources to overcomae inorder to reach settie-
ment?

¢ Is your case negotiable, i.e. no precedent-
setting issues are involved?

* |sthere enough case information to substanti-
ate the violation{s)?

+ s there sufficient time to negotiate in light of
court or statutory deadtines, or are the parties
willing to sign a tolling agreement {an under-
standing that a statutory deadline for starting
a lawsuit will be extended)?

What ADR is NOT!

*  Asign of weaknass in the govemment's case

*  Asign of weakness in the government attor-
neys’ negotiation skills

* Adepreciation of the government’s potential
recovery

*  Alast resort

What ADR services are available?

Assistance regarding the use of ADRis available at
any time by phone from the HQ ADR Team and the
regional ADR Specialists, who are identified at the
end of this fact sheet. EPA has an indefinite ser-
vices contract for dispute resolution services with
RESOLVE, a nationally recognized ADR firm, to
provide awide range of ADR services to case team
members. Sesvices available include confidential
consultation regardinguseuf ADRin specificcases,
assistance in the location, selection and contract-
ing of ADR professionals, and provision of neutral

party services on behalf of the U.S. Trips to re-
gional offices to assistin reviewing cases appropri-
ate for ADR use can be arranged upon request.

How do I find out if anyone in my
Region has used ADR?

Speak with your regiona! ADR Specialist and get a
copy of recent ADR status reports.

How do I nominate a Superfund, RCRA
corrective action, or Oil Pollution Act
case for ADR?

it is a very simple process. For these disputes the
ORC staff attorney should prepare a 1-2 page ADR
nomination memorandum

briefly outlining the substance

of the case, the nature of the |

dispute, and the reasons that §

ADR would be of benefit to re-

gional settlement efforts. This

memorandum will be used as the basis for estab-
lishing a contract with the selected ADR profes-
sional. The ORC staff attorney should forward the
nomination memo to the Regional Counsel, or
designee, who has authority to approve the nom:-
nation. Thenthe appropriate regional official needs
to commit funding for ADR services.

Consuitation with one of the ADR Specialists on
the use of ADR in a casa should be obtained before
the case is nominated. A copy of the nomination
memo should be sent to the HQ ADR Liaison and
your regional ADR Specialist. Amodel nomination
memorandum is available on disk from your re-
gional ADR Specialist.

‘What funding is available to pay for
EPA’s share of ADR expenses in these
cases?

Beginning in FY ‘96 funding for ADR services will
shift from HQ to the Regions and will be included
as part of each Region's annual extramural
Superfund budget based on regional need. if any
Region is short of funds, please contact David
Chambsriain, at 202-260-4118, and David
Batson, HQ ADR Liaison, at 703-603-9004.
Additional funding will be provided from the
Office of Site Remediation Enforcement {OSRE)
based on justified need.
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What do I do for cases that arise under
other statutes?

For other enforcement cases, the ADR nomination
memorandum should be sent to the Division Di-
rector within the Office of Regulatory Enforcement
who has responsibility for the statute under which
the civil action is brought, with a copy to the HQ
ADR Liaison and your regional ADR Specialist. The
appropriate media program office is consulted
upon receipt of the nomination. Funding for non-
Superfund cases is approved on a case-by-case
basis.

‘What contract mechanisms are available
to obtain ADR services?

The following options are avaifable: (1} the indefi-
nite services contract with RESOLVE, which is
managed by the Office of Policy. Planning and
Evaluation (OPPE} (Debbie Dalton, Project Officer,
202-260-5495) and {2) expedited sole source con-
tracting authorized by recent changes to federal
acquisition regulations. The Regional Enforcement
Support Services {ESS) contract may be used to
obtain services to support the ADR neutral’s ef-
forts, To date, the RESOLVE contract has been the
primary vehicle used by the ADR program.

A procurement request and other contracting
documents must be submitted for each case tothe
appropriste contract official, following regional
approval of the ADR nomination memorandum.
It takes approximately 30 days to process the
contracting documents through the contracts
office. Models of an ADR procurement request
and other contracting documents are available
on disk from the HQ ADR Team or your regional
ADR Specialist, Each Region should designate
2 lead staff contact for contract coordination.

‘Who manages the contract with the
selected ADR neutral?

Each site-specific use of ADR requires either a
separate contract or delivery order which is man-
aged by the nominating region. To establish a
contract or delivery order, the contracts office
raquires the designation of a Contracting Officer’s
Representative (COR).' The Remedial Project Man-
ager (RPM), On Scene Coordinator {OSC), or other
person familiar with the case may serve as a COR.

How does a case team select and contract
with an ADR neutral for his/her ser-
vices? How long does this take?

The selection of an appropriate ADR neutral for a
case is by agreement of all parties to the dispute.
The regional/DOJ case team represents the U.S. in
this decision. Assistance in identifying and consid-
ering appropriate neutrals is available from the HQ
ADR Team or through EPA’s contractor,

The services of the selected ADR neutral are ob-
tained by all the parties to a dispute by entering a
contract with the neutral. The contract, generally
called a "mediation agreement”, covers arrange-
ments for sharing and paying the mediator’s faes,
the role of the mediator, confidentiality, and the
right of any party to withdraw from the mediation.
An EPA approved model mediation agreement is
available on disk from your regional ADR Special-
ist or from the HQ ADR Team:. You should use this
as the basis for your negotiations.

The agreement is negotiated by the case team and
tha private parties, with assistance, if needed, from
the HQ ADR Team or an ADR expert from RE-
SOLVE. Experience has shown that the model
agreement i generally acceptable to private par-
ties and it should take no fonger than twoweeks to
obtain a signed agreement.

Does a Region have the authority to

sign the agreement with the ADR
professional?

Yes. Once the funding has been committed by the

Agency, the Region, generally the staff attoney,
signs the agreement for EPA.

How much does & usuaily cost to use
ADR in a case?

The cost of ADR services is determined by
saveral factors, including the ADR professional’s
fees and travel, costs of meeting space, and
the length of settlement discussions. All costs
associated with the selected ADR process are
shared equitably among the parties. EPA staff
should keep the Agency's share payment
commensurate with EPA’s interest in the
ADR process. At present, the Agency may
pay 100% of the convening process and up

Under the new contracting regulations, all Delivery Order Project Officers (DOPOs) and Work Assignment Managers (WAMs)

are referred to as CORs.




to 50% of the ADR costs, where the Agency is
a party to the selected ADR process. The
astimated average historic mediation cost to
EPA in Superfund cases is approximately
$20,000. Given the smaller number of parties
generally involved, it is anticipated that the
cost of mediating a RCRA case will be less
expensive than for Superfund actions.

The Agency may, in appropriate circumstances,
help to defray privata parties’ costs of obtaining
ADR services in allocation deliberations. The
Agency may pay up to 20% of the costs of ADR
services in these situations.

Why must the costs associated with
using ADR in an enforcement actions be
shared equitably by the parties?

Two reasons, First, to enhance the neutrality of the
ADR professional involved, it is important that the
costsbashared by all partiestothe extent possible.
Second, several federal statutes, including the
Miscellaneous Recaipts Act, prohibit an agency
from augmenting its congressionally-approved
budget with services paid for by outside parties.
Therefora, EPA must shara the costs of a neutral’s
services with tha other parties to an enforcement
dispute.

Are government payments made to an
ADR professional in a Superfund action
tracked and recoverable as site costs for
COSt recovery purposes?

Expenditures by the Agency in support of the
use of ADR in a Superfund action are cost
recoverable expenses, reimbursement of
which may be obtained through regional settle-
ments or legal action. Regions may exercise
their enforcement discretion regarding
recovery of ADR expenditures. Each ADR case
is assigned a separate delivery order or
contract to allow for site tracking of ADR
expanses.

Is ADR training avaikble?

Yes. A one day overview training on the use of
ADR in enforcement negotiations is offered in all
of the regions each year. Furthermore, there are
ADR components in several other popular EPA
training courses. If you are interested in the
training schedule for the current year call
Rhonda Pierce at 202-280-8174.

How do I get copies of ADR guidances,
reports and other related information?

The materials listed below are available at no
charge to EPA employees from the National Tech-
nical Information Service (NTIS) {phone: 703-487-
4650). You will need to provide NTIS with the
number in brackets.

“Guidanca on Use of ADR in Enforcement Cases” (1990),
{PB94-9636691, OSWER No. 9208.0-10.

“Guidance on Use of ADR for Litigation i Federal Courts”
(DOJ, 1992), [PBI4963-668], OSWER No. 9208.0-03.

“Enforcement Mediation-Status on Use of ADRin Enforce-
ment Actions”, [PB94963670], OSWER No, 9208.0-11.

“Superfund Enforcement Mediation Region V
Pilot Results”, (PB94-963671], OSWER No, 9208.0-12.

“Suparfund  Enforcement  Mediation  Case
Studies”, [PB94-963672), OSWER Na. 9208.0-13.
ADR Specialists
Offica Name Phome Fax#
Region1  Eliie Tonkin 617/565-1154 565114
Marcia Lame! 565-475
Bruce Marshall* 573-9686 5713-9662
Regon2  Tom Lieber 212637-3158 6373115
Erena Kissel 637-3182
Janet Feldsten® 6374417 637-4428
Region3  PatHilsinger 215597-%618 597-3%%
Laura Janson® 597-383 597-98%0
Region 4 Simon Miller AOA347- 2641 U7-5246
X282
Chartes Swan® 347-5089 u3-81
1)
Region § John Tielsch kvl 896-7160
Tinka Hyde* 836-929 886-4071
Region 6 Mies Schutze NVBE5-8048 6652112
Jim Dahi 6652151
Car Bolden* 6856713 665-6450
Region? Bob Richards 91/551-7502 517925
Linda G ¢ 551-7268 5517063
Region 8 Suzanne Bohan AY294-7591 204-7653
Barry Levens® 2431843 2931238
Region 9 Shauna Woods H574-160 TR 1040
K Muratore* 14873 1441917
Region 10 Ted Yackulic 20655312118 53063
Stave Mullen® 553-6520 530124

*Wasts Management or Hazerdous Waste dwsion contact. Other
names are in ORC.

HAADR Teom  Neme Phom ¢ Fax#
ADR Liaison  David Batson 03603-9004 6039117
8039119
OSRE/RSD  Rhonda Pierce MW-200-8174 203089
OSRE/PPED  EXen Kandell T03/603-8998 5039117
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This fact sheet summarizes a new EPA policy regarding groundwater contamination. The “Policy
Toward Owners of Property Containing Contaminated Aquifers™ was issued as part of EPA’s
Brownfields Economic Redevelopment Initiative which helps states, communitics, and other
stakeholders in economic redevelopment to work together in a timely manner to prevent, assess, safely
clean up, and sustainably reuse brownfields. Brownfields are abandoned, idled, or under-used industrial
and commercial facilities where expansion or redevelopment is complicated by real or perceived

environmental contamination.

EPA issued this policy to help owners of property to which groundwater contamination has migrated or
is likely to migrate from a source outside the property. This fact sheet is based on EPA's interpretation
of the Comprehensive Environmental Response, Compensation , and Liability Act (CERCLA,
commonly known as Superfund) and existing EPA guidance. Under the policy, EPA will not take
action to compel such property owners to perform cleanups or to reimburse the agency for cleanup
costs. EPA may also consider de minimis settlements with such owners if they are threatened with law

suits by third parties.
any "owner” of contaminaied property is
normally liable regardless of fault. This section
Background of CERCLA creates uncertainty about the
liability of awmers of land containing

Approximately eighty-five percent of the sites
listed on the NatGonal Priorities List involve
some degree of groundwater contamination.
The effects of such contamination are often
widespread because of natural subsurface
processes such as infiltration and groundwarer
flow. Itis sometimes difficult to determine the
source of groundwater contamination.

Under Section 107(a)(1) of CERCLA (also
found at 42 United States Code § 9607(a)(1)),

contaminated aquifers who did not cause the
contamination. This uncertainty makes
potential buyers and lenders hesitant to invest in
property containing contaminated groundwater.
The intent of the Contaminated Aquifer Policy
is to Jower the barriers to the transfer of
property by reducing the uncertainty regarding
future lability. Itis EPA’s hope that by
clarifying its approach towards these
landowners, third parties will act accordingly.

November 1995




Policy Summary

EPA will exercise its enforcement discretion by
not taking action against 2 property owner to
require clean up or the payment of clean-up
costs where: 1) hazardous substances have
come 1o the property solely as the result of
subsurface migration in an aquifer from a source
outside the property, and 2) the landowner did
not cause, contribute to, or aggravate the
release or threat of release of any hazardous
substances. Where a property owner is brought
into third party litigation, EPA will consider
entering a de minimis settlement.

Elements of the Policy

There are three major issues which must be
analyzed to determine whether a particular
landowner will be protected from liability by
this policy:

» the landowner's role in the contamination of
the aquifer;

s the landowner’s relationship to the person
who contaminated the aquifer; and

«  the existence of any groundwater wells on
the landowner's property that affect the
spread of contamination within the aquifer.

Landowner's Role in the Contamination of
the Aquifer

A landowner seeking protection from liability
under this policy must not have caused or
contributed to the source of contamination.
However, failure to take steps to mitigate or
address groundwater contamination, such as
conducting groundwater investigations or
installing groundwater remediation systems, will
not, in the absence of exceptional
circumstances, preclude a landowner from the
protection of this policy.

Landowner's Relationship to the Person who
Caused the Aquifer Contamination

First, this policy requires that the original
contamination must not have been caused by an
agent or employee of the landowner. Second,
the property owner must not have a contractual
relationship with the polluter. A contractual
telationship includes a deed, land contract, or
instrument transferring possession, Third,
Superfund requires that the landowner inquire
into the previous ownership and use of the land
to minimize liability. Thus, if the landowner
buys a property from the person who caused the
original contamination after the contamination
occurred, the policy will not apply if the
landowner knew of the disposal of hazardous
substances at the time the property was
acquired. For example, where the property at
issue was originally part of a larger parcel
owned by a person who caused the release and
the property is subdivided and sold to the
cutrent owner, who is aware of the pollution
and the subdivision, there may be a direct or
indirect "contractual relationship” between the
person that caused the release and the current
landowner. [n this instance, the owner would
not be protected by the policy.

In contrast, land contracts or instruments
transferring title are not considered contractual
relationships under CERCLA if the land was
acquired after the disposal of the hazardous
substances and the current landowner did not
know, and had no reason to know, that any
hazardous substance had migrated into the land.

The Presence of a Groundwater Well on the
Landowner's Property and its Effects on the
Spread of Contamination in the Aquifer

Since a groundwater well may affect the
migration of contarination in an aquifer, EPA’s
policy requires a fact-specific analysis of the
circumstances, including, but not limited to, the
impact of the well and/or the owner's usc of it
on the spread or containment of the
contamination in the aquifer.
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Common Questions Regarding
Application of the Policy

Protection from
Third Party Law Suits

“If a prospective buyer knows of aquifer
contamination on a piece of property at the
time of purchase, is he or she automatically
liable for clean-up costs?”

No. In such a case the buyer's tiability depends
on the seller's involvement in the aquifer
contamination. If the seller would have
qualified for protection under this policy, the
buyer will be protected. For example, if the
seller of the property was a landowner who
bought the property without knowledge, did not
contribute 1o the contamination of the aquifer
and had no contractual relationship with the
polluter, then the buyer may take advantage of
this policy, despite knowledge of the aquifer
contamination.

In contrast, if the seller has a contractual
refationship with the polluter and the buyer
knows of the contamination, then this policy
will not protect the buyer.

“If an original parcel of property contains
one section which has been contaminated by
the seller and another uncontaminated
section which is threatened with
contamination migrating through the
aquifer, can a buyer be protected under the
policy if he or she buys the threatened
section of the property?”

The purchase of the threatened parcel separate
from the contaminated parcel establishes a
contractual relationship between the buyer and
the person responsible for the threat. This
policy will not protect such a buyer unless the
buyer can establish that he or she did not know
of the pollution at the time of the purchase and
had no reason to know of the pollution. To
establish such lack of knowledge the buyer must
prove that at the time he acquired the property
he inquired into the previous ownership and
uses of the property.

Finally, EPA will consider de minimis
settlements with landowners who mect the
requirements of this policy if a landowner has
been sued or is threatened with third-party suits.
A de minimis settlement is an agreement
between the EPA and a landowner who may be
liable for clean up of a small portion of the
hazardous waste at a particular site. To be
eligible for such a settlement, the landowner
must not have handled the hazardous waste and
must not have contributed to its release or the
threat of its release. Once the EPA enters into a
de minimis settlement with a landowner, third
parties may not sue that landowner for the costs
of clean-up operations.

Whether or not the Agency issues a de minimis
settlement, EPA may seek the landowner's full
cooperation (including access to the property)
in evaluating and implementing cleanup at the
site.

For Further Information

This policy was 1ssued on May 24, 1995 and
published 1n the Federal Register on July 3, 1995
(volume 60, page 34790). You may otder a copy of
the policy from the National Technical Information
Service (NTIS), U.S. Department of Commerce,
5825 Port Royal Rd., Springfield, VA 22161.

Orders must reference NTIS accession number
PB96-109145.

For telephone orders or further information on
placing an order, call NTIS at:
(703)487-4658 for regular service, or
(800)553-NTIS for rush service.

For orders via e-mail/Interet, send to the following
address
orders@ntis.fedworld.gov

For more information about the Contaminated
Aquifer Policy, call Ellen Kandell at (703)603-
8996.
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The Effect of Superfund on
Involuntary Acquisitions of
Contaminated Property by

Government Entities

Quick Reference Fact Sheet

Units of state, local, and federal government sometimes involuntarily acquire contaminated property as a result
of performing their governmental duties. Government entities often wonder whether these acquisitions wi resuit
in Superfund liability. This fact sheet summarizes EPA’s policy on Superfund enforcement against govemment
entities that involuntarily acquire contaminated property. This fact sheet also describes some types of
government actions that EPA believes quaiify for a liability exemption or a defense fo Superfund liability.

Introduction

EPA’s Browntields Economic Redavelopment initiative
15 designed 1o help states, communities, and other
stakeholders in economic redevelopment to work to-
gether in a timely manner to prevent, assess, safely
cleanup, and suslainably reuse brownfields, Brownfields
are abandoned, idled, or under-used industrial and
commercial facilities where expansion or redevelop-
mentis complicated by real or perceived environmental
contamination. Many municipalities and other govem-
ment entities are eager for brownfields to be redevel-
oped, but often hesitate to take any steps at these
facilities because they fear that they will incur Superfund
fiability.

This fact sheet answers common questions about the
effect of the Comprehensive Environmental Response,
Compensatian, and Liability Act (CERCLA, commonly
known as Superfund, and set forth at 42 United States
Code beginning at Section 9601) on involuntary acqui-
sitions by government entities. EPA hopes that this fact

sheet will faciltale government entities’ plans for rede-
velopment of brownfields and the “brokerage” of those
facilities to prospective purchasers.

‘What Is an involuntary acquisition?

EPA considers an acquisition to be “involuntary” it it
meets the following test:

* The government's interest in, and ultimate owner-
ship of, the property exists only because the ac-
tions of a non-governmental party give rise to
the government's legal right to controi or take
title to the property.

For example, a govemment's acquisition of property for
which a citizen failed to pay taxes is an involuntary
acquisition because the citizen's tax delinquency gives
rise to the government’s legal right to take title to the
property.




Will a government entity that involuntarily
acquires contaminated property be liable
under CERCLA?

To protect certain parbies from liability, CERCLA con-
tains both liability exemptions and affirmative defenses
to hability. A party who is exempt from CERCLA liability
with respect to a specified act cannot be held liable
under CERCLA for committing that act. A party who
believes that he or she has an affirmative defense to
CERCLA liability must prove so by a preponderance of
the evidence.

Alter t involuntanly acquires contaminated property, a
unt of state or local govemment will generally be ex-
empt from CERCLA liability as an owner or operator. In
addition, the unit of state or local government will have
a somewhat redundant affirmative defense to CERCLA
liability known as a “third-party” defense, provided other
requirements for the defense, which are described
below, are met. A federal government entity that invol-
untanly acquires contaminated property and meets the
requirements described below will have a third-party
defense to CERCLA liabiiity.

The requirements for a third-party defense to CERCLA
liability are the following:

+ Thecontamination occurred before the government
entity acquired the property;

+ The govemment entity exercised due care with
respect to the conlamination (g.g., did not cause,
contribute to, or exacerbate the contamination);
and

+ The govemment entity took precautions against
certain acts of the party that caused the contamina-
tion and against the consequences of those acts.

A government entity will pot have a CERCLA liability
exemption or defense il it has caused or contributed to
tha releasa or threatened releasa of contamination from
the property. As a result, acquiring property involun-
tarily does not unconditionally o parmanently insulate a
government entity from CERCLA liabiiity. Government
aniities should therelore ensure that they do not cause
or contribute to the actual or potential release of hazard-
ous substances at faciities that they have acquired
involuntarity. For mare information, see 42 U.S.C.
9601(20)(D), 9607(b)(3), and 9601(35)(A} and (D).

itis also tmportant to note thatthe liability exemption and
defense described above do not shield govemment
entities from any potential liability that they may have as
“generators” or “transporters” of hazardous substances
under CERCLA. For additiona!l information, see 42
U.S.C. 9607(a).

What are some examples of involuntary
acquisitions?

CERCLA provides a non-exhaustive list of exampies of
involuntary acquisitions by government entities. These
examples include acquisitions following abandon-
ment, bankruptcy, tax delinquency, escheat (the
transfer of a deceased person’s property to the govern-
ment when there are no competent heirs to the prop-
erty), and other circumstances in which the govern-
ment invaluntarily obtains title by virtue of its func-
tion as a sovereign.

What is EPA’s official policy regarding CERCLA
enforcement against government entities that
involuntarily acquire contaminated property?

In 1992, EPA issued s Rule on Lender Liability Under
CERCLA ("Rule”), 57 Federal Ragister 18344 (April 29,
1992). The Rule included a discussion of involuntary
acquisitions by government entities. In 1994, the Rute
was invalidated by the court.

In September 1995, EPA and the U.S. Department of
Justice (DOJ) issued their “Policy on CERCLA Enforce-
ment Against Lenders and Government Entities that
Acquire Praperty involuntarily” ("Lender Policy”). Inthe
document, EPA and DOJ reaffirm their intentions to
follow the provisions of the Rule as enforcement policy.
The Lender Policy advises EPA and DOJ personnei to
consult both the Rule and its preamble while exercising
their enforcement discretion with respect to governmant
entities that acquire property involuntarity. Most of the
refevant portions of the Rule and preamble have been
summarized in this fact sheet.

Under the Lender Policy, EPA has expanded the ex-
amples listed in CERCLA by describing the following
categories of involuntary acquisitions:

»  Acquisitions made by government entities acting
as a conservator or recelver pursuant to a clear
and direct statutory mandate or regulatory au-
thority (such as acquisition of the security interesis
or properties of failed private lending or depository
institutions);

»  Acqussitions by government entities through fore-
closure and its equivalents while administering
a governmental {oan, loan guarantee, or loan
insurance program; and

«  Acquisitions by govemment entities pursuant fo
selzure or forfeiture authority.

———




Similar to the examples listed in CERCLA, EPA’s list of
categories of involuntary acquisitions is non-exhaus-
tive. To determine whether an aclivity not listed in
CERCLA or under the Lender Policy is an “involuntary
acquisition,” one should analyze whether the actions of
anon-govemmental party give riseto the govemment's
legal right to controt or take titie to the property.

If a government entity takes some sort of
voluntary action before acquiring the property,
can the acquisition still be considered “invol-
untary”?

Yes. Involuntary acquisitions, including the examples
listed in CERCLA, generally require some sort of discre-
tionary, volitional action by the government. A govemn-
ment entity need not be completely “passive” inorderfor
the acquisition 1o be considered “involuntary” for pur-
poses of CERCLA. Forfurther discussion, see 57 Fed.
Reg. 18372 and 18381.

Wi a governmant entity that Involuntarily
acquires contaminated property be liable under
CERCLA to potentially responsible parties and
other non-federal entities?

It a unit of state or iocal government involuntanly ac-
quires property through any of the means listed in
CERCLA, it wilt be exempt from CERCLA liabilty as an
owner or operator. In addttion, any government entity
will have a third-party defense to CERCLA hability if ali
relevant requirements for that defense are met (see
above).

If a government entity acquires property through any
other means, 1t appears lkkely — based on the way that
courts have treated lender issues during the last few
years — that a court would apely principtes and ratio-
nale that are consistent with EPA and DOJ's Lender
Policy. Analysis of these acquisitions may require an
examination of case law and state or local laws.

if someone dles and leaves contaminated
proparty to a government entity, is this
considered an involuntary acquisition?

No, this type of property transfer is not considered an
involuntary acquisition under CERCLA. However,
CERCLA provides a third-party defense for parties that
acquire property by inhentance or beguest (a gift given
through a will). Thus, a government entity that acquires
property in this manner will have a third-party defense

to CERCLA liability f all relevant requirements of that
defense are met and the government entity has not
caused or contributed to the release or threatened
release of contamination from the property (see above).
For more information, see 42 U.S.C. 96807(b)(3) and
9601(35)(A) and (D).

Will a government entity that uses its power of
sminent domain be liable under CERCLA?

After a government entity acquires property through the
exercise of eminent domain (the govemment's power to
take pnvate propery for public use) by purchase or
condemnation, it will have a third-party defense to
CERCLA liability if ali requirements for that defense are
met (see above). For mora information, see 42 U.S.C.
9607(b)(3) and 9601(35)(A).

Will parties that purchase contaminated prop-
erty from government entities also be exempt
from CERCLA liability?

No. Nothing in CERCLA allows non-governmental
parties to be exempt from fiability after they knowingly
purchase contaminated property. However, EPA en-
courages prospective purchasers of contaminated prop-
erty to contact their state environmental agencies to
discuss these properties on a site-by-site basis. Atsites
where an EPA action has been taken, i ongoing, of is
anticipated to be undertaken, various tools, including
“prospective purchaser agresments,” may be anoption.

For Further information

The Lender Policy was published in the Federsl
Registerin Volume 60, Number 237, at pages 63517
10 63519 (December 11, 1995).

You may ordet copies of the Lender Poicy from the
Natonal Technical Information Service (NTIS), U.S.
Department of Commerce, 5285 Port Royal Rd.,
Speingfield, VA 22161. Orders must reference NTIS
accession number PB95-234488. For telephone or-
ders or further information on placing an order, cali
NTIS 2t T03-487-4850 for reguiar service of 300-553-
NTIS for rush service. For orders via e-mail/internet,
send fo the lollowing address:

orders @ntis.fedworld.gov

I you have questions about this fact shest, con-
tact Laurs Bulatao of EPA’s Office of Site

Remediation Enforcement at (202) 564-6028.
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In April 1998, EPA issued the final "Supplemental Environmental Projects Policy.” In that policy EPA
encourages the use of Supplemental Environmental Projects in the settlement of environmental enforcement
actions. Using SEPs to assess or claanup brownheld properties is an effective way to enhance the
environmental quality and economic vitality of areas in which the enforcement actions were necessary.

Introduction

In settlements of environmental enforcement
cases, defendant/respondents often pay civil
penalties. EPA encourages parties to include
Supplemental Environmental Projects (SEPs) in
thase settloments and will take SEPs into account
in setting appropriate penalties. While penalties
play an important rols in deterring environmental
and public health viclations, SEPs can play an
additional role in securing significant environmental
and public heeith protection and improvement,
EPA's final Supplemental Environmental Projects
Policy (SEP Policy} describes seven categories of
SEPs, the legal guidelines for designing such
ptojects, and the methodology for calculating
penalty credits. In certain cases, SEPs may
facilitate the reuse of “brownfield” property. This
fact sheet answers common questions about how
SEPs can be used in the brownfields context.

What are Brownfields?

EPA defines brownfields as abandoned, idled, or
under-used industrial and commercial facilities
where expansion o redevelopment is complicated
by real or perceived environmental contamtination.
In many cases assessment of the environmental
condition of a property is all that is necessary to
spur its reuse. Through the Brownfields Economic
Development Iniative, EPA has developed a
number of tools to prevent, assess, safely cleanup

and promote the sustainable reuse of brownfields.
SEPs are one of the tools that can be used at
brownfiekds properties.

What is a SEP?

A SEP is an environmentally beneficial project that
a defendant/respondent agrees to undertake in
settlement of a civil penalty action, but that the
defendantirespondent is not otherwise legally
required to perform. In return, a percentage of the
SEP's cost is considered as a factor in establishing
the amount of & final cash penalty, SEPs enhance
the environmental qualhty of commumties that
have been put at risk due to the violation of an
environmental law.

Meeting Legal Requirements

The SEP Policy has been carefully structured to
ensure that each SEP negotiated by EPA is within
the Agency's authority and consistent with
statutory and Constitutional requirements.
Aithough all of the legal requirements in the Policy
must be met when considering a SEP at a
brownfield, the following requirements are
particularly important:




SEPs at Brownfields Cannot Include Action that
the Defendant/Respondent is Otherwise Legally
Required to Perform

SEPs at Brownfields Cannot Include Action that
the Fedaral Government is Likely to Undertake or
Compel Another to Undertake

Activities at a brownfield site for which the
defendant/respondent is otherwise legally required
to perform under federal, state, or local law or
regulation cannot constitute a SEP. This
restriction includes actions that the
defendant/respondent 1s likely to be required to
perform (1) as injunctive relet in any action
brought by EPA or another regulatory agency, or
{2) as part of an order or existing settlement in
another legal action. This restriction does not
pertain to actions that a regulatory agency could
compel the defendant/respondent to undertake if
the Agency 1s unlikely 10 exercise that authonty.

As a general rule, if a party owns a brownfield or
is responsible for the primary environmental
degradation at a site, assessment or cleanup
activities cannot constitute a SEP.

SEPs at Brownfields Require an Adequate Nexus
between the Violation and the Project

The SEP Policy requires that a relationship, or
nexus, exist between the wiolation and the
proposed project. A SEP at a brownfield wilt
generally satisty the nexus requirement if the
action enhances the overall public health or
enviconmental quality of the area put at risk by the
violation.

A SEP is not required to be at the same faciity
where the violation occurred provided that it is
within the same ecosystem or within the
immediate geographical area. In general, the
nexus requirement will be satisfied if the
brownfield is within a 50 mile radius of the site
from which the wiolation occurred. However,
location alone is not sufficient to satisfy the nexus
requirement --- the environment where the
brownfield is located must be affected or
potentially threatened by the violation.

A relationship between the statutory authority for
the penalty and the nature of the SEP is not
required in order for the nexus test to be met.
Therefore, the violation need not relate to
hazardous waste or contaminated properties in
order for EPA to consider a SEP at a brownfieid.
{e.g., in the case of a Clean Air Act violation, EPA
could approve a SEP at a browntfield).

If EPA or another federal agency has a statutory
obhgation to assess, investigate, or take other
response actions at a brownfield, or to issue an
order compelling another to take such action, the
Agency may not negotiate a SEP whereby the
defendant/respondent carries out those activities.

As a general rule, SEPs are inappropriate at the
following site types because of EPA’s statutory
obligations:

» sites on the National! Priorities List under the
Comprehensive  Environmental  Response,
Compensation, and Liabiity Act (CERCLA), §
105, 40 CFR Part 300, Appendix B;

» sites where the federal government is planning
or conducting a removal action pursuant to
CERCLA § 104{a) and the National Oil and
Hazardous Substances Pollution Contingency
Plan, 40 CFR § 300.415; and

» sites for which the defendant/respondent or
other party would likely be ordered to perform
an assessment, response, Or remediation
activity pursuant to CERCLA § 106, the
Resource Conservation and Recovery Act
(RCRA}, § 3013, & 7003, § 3008th), the
Clean Water Act {(CWA) § 311, and other
federal law.

SEPs may be Performed at Brownfields
Involuntarity Acquired by Municipalities

As stated above, if EPA would likely issue an order

compelling a Party to cleanup a brownfield, such

remedial action cannot be the subject of a SEP.

Pursuant to the portion of the CERCLA Lender

Liability Rule addressing involuntary acquisitions,

40 C.F.R. § 300.115, the Agency will not issue a

remediation order to a municipality that has

involuntarily acquired a brownfield even if the

Agency would otherwise issue such an order to a

private owner. Therefore, if

{1} a brownfield is acquired involuntarily by a
local government,

12} there are no other potential liable parties,
and

{3} the known level of contamination would not
compel the Agency to take action itself,

a SEP at this property would be appropriate.



SEPs May Be Limited at Brownfields that Received
Federal Funds

A SEP cannot provide a municipality, state, or
other entity that has received a federal Brownfields
Assessment Demonstration Pilot or other federal
brownfields grant with additional funds to perform
a specific task identified within the assistance
agreement. If a defendant/respondent proposes a
SEP whereby the party provides money to 8 local
govemment to assess or cleanup a brownfield, the
municipality must not have received a federal grant
to carry out the same work. Similarly, a
defendant/respondent cannot on its own undertake
assessment or other response work at a brownfield
when a grant recipient has received federal funds
to undertake the same project. A SEP could,
however, include additional cleanup activities at a
site so long as those activities are not the same as
those performed with federal brownfield funding.
For example, at a site which a federal Brownfields
Targeted Site Assessment is performed, a SEP that
cleans up the same site would be an appropriate
project {provided that a CERCLA 104(a) removal
action is not warranted).

Selecting an Appropriate SEP
Activity for a Brownfield Site

The SEP Policy identifies two categories of SEPs
that are appropriate for brownfieids.

Environmental Quality Assessment Projects

In general terms, environmental quality
assessments involve investigating or monitoring
the environmental media at a property. To be
eligible as SEPs, such activities must be conducted
in accordance with recognized protocols, if
applicable, for the type of work to be undertaken.

Assessment projects may not, as indicated,
include work that the federal government wouid
undertake itself or issue an order to accomplish.
Therefore it a SEP involves an assessment of site
conditions at & brownfield, the site must not be
one where EPA is planning or conducting
assessment activities, Both CERCLIS and EPA's
P.e-CERCLIS Screening Guidance are useful to
determine whether a federal assessment is
warranted or planned.

Environmental Restoration Projects

For sites at which contamination does exist, but
where an EPA response action or order to a party
is not warranted, a SEP may involve removing or
remediating contaminated media or material.
Restoration SEPs can involve restoring natural
environments, such as ecosystems, or man-made
environments, such as facilities and buildings.
Creating conservation land, such as transforming
a former tandfill into wilderness land may be an
appropriate SEP. The removal of substances that
the federal government does not have clear
authority to address, such as contained asbastos
or lead paint, may also constitute an appropriate
restoration project.

Community Input

No one can judge the value to a community of an
assessment or cleanup project at 8 brownfield
better than the community in which the site is
tocated. Local communities are the most affected
by environmental violations, and have the most 10
gan by SEPs that address their concerns.
Theretore, in appropriate cases local communities
should be afforded an opportunity to comment on
and contribute to the design of proposed SEPs at
brownfield sites.  Accordingly, Regions are
encouraged to promote public involvement in
accordance with the Community Input procedures
set forth within the SEP Policy.

Evaluation Checklist for SEPs
at Brownfields

On the next page, two examples are provided to
demonstrata typical proposals Regions may receive
from parties that wish conduct SEPs at
brownfields. One of the proposals would be
approved and the other would not. A checkiist of
questions along with answers is provided 10
demonstrate the analysis Regions should apply
when considering such requests.

Further Information: If you have any questions reparding this fact sheet, please contact David Gordon at
{202) 664-5147 within the Office of Site Remediation Enforcemant. To access the SEP Policy on the

internet, open page htt v/oeca/se|

uiddoc.htm|. For Information about EPA’s Brownfield

Economic Development Initiative go to page hitp://www_.epa.qov/brownfields.
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Hypothetical A:

X

The Company A owns and operates a manufactunng facility m
downtown Cityville  The company uses solvents as part of its
manufactunng process  Dunng its operation, Company A
discharges wastawatar nto the Runeng River. EPA aliages that
on at least one occasion, the level of solvents In the

ded the level fied in EPA's effluent
standards under the Claan Water Act.

EPA hled a civi complant seeking penaities for the CWA
wolation. Company A proposad doing a SEP to patly mtm
the penalty. The pvo;ecl h the

¢ of a nearby abandoned lot. The lot is owned not by
the Company, but by the Cityville government, which obtained
utle from the previous owner vie tax forecioswe. To date,
Crtyville has been at 1o interest daveiopers in the
property but to no avail due to concerns regarding possible

Company B owns and operates a factory n downtown
Springield EPA conducted an mspection of the tactory's ar
emissions and determned that the Company has wviolated
certain Clsan A Act [CAA) standards resulting in the release
of air pollutants into the nearby neighborhood.

EPA filed a civl complamt sssking penalties for the CAA

M Company B d doing a SEP that involves the
cleanup of debrs at an abandoned parcel located several blocks
away, downwind from Company B's factory  Tha lot s filled
with used tres and abandoned trash, and 1s infested with
vermin. The lot is the site of a former bakery winch long ago
went bankrupt. There 18 no history of any past industrial
operation on-site.

from a prior nd i opx atthe bot. To
determme the extent of contamwation, Cityvikle recently
d s federal Brownhelds A o/ Pilot.
CHECXUST
0 Doss the project contribute to the revitalization of an sbendoned, idled, or under-used industrial or il property where
- has besn ficated by real or perceived snv . )
A. Yes. Conducting soil samphing will heip hze the abandoned lot because it wall resolve the g bl

of the property that has discouraged developers.

B. Yes. Clearing up the used tires and trash and addressing the vermin problem a1 thes former bakery site will make the property more

atiractive to developers.

o Does the project include actions that the defendant/; d

would otherwise kkely be required to perform under federal, state,

wloedlwwuglnnn? is there & court or admenistrative order or existing settement sgresment that would obligate the

10 undertake the

d project?

A. Mo. Company A does not own the property, and thers 15 no reason 10 suspect that Company A would be responsible for any

d st the ste.

that may be

8. Na. Company B does not own the proparty, and there is no reason to suspect that the company would be requared under fedaral, state,

or local law to remove debns from the site

O Is there an ack nexus b the viclation end the field? is the project within the same scosystem or within a 50 mile
radiss of the facllity where the violetion occurred?
A. Yos. The site 13 located close 10 the Company's facikty, and the proposed SEP addr the same Y and human population
thveatened by the Company’s wastewater discharge
8. Yes. The abandoned parcel is located downwmnd of Company B's factory. The p SEP ad the same ¥ and

human population threatened by the Wegal air smissions

0 Does the SEP address anvironmental conditions that the faderal go

. rily obligatad 1o sither address itself or order

another to address? Is the site on CERCLA's Mational Priorities List? Is the Agency Ekely to conduct a removal under CERCLA, or might
the Agency order any party to perform remediation activity pursuant to CERCLA, RCRA, or the CWA?
A. No. There is no mdrcation that EPA has documentad any contamnation at the site or would investigae the abandoned lo1. Therefore,

thers 13 no reason to bekeve that the Agency would o
undertake such activities.

g an or temaval action o compel any party 1o

8. No. Thare it no indkcation thet the federal govemnment has a statutory obkgation o remove debrs from the abandoned parcel. The
e 18 not on the National Priorities List, and there 15 no reason to believe that the types of debns at 1ssue would warrant tha Agency
to conduct & removal action or compel any party 10 undertake any response actrvity.

0 Dmmssrpm.mm state, ummmm:«m-m&mmmmnnmmm

2 specific task d within the ? Does the def pondent seek to work at & site where »
M“mMMWnWhMMwm&?

A. Yes. Citywile has received funding through a federal B fields A D Piot.

B. Na. There is na ndication that Spangfield or any entrty has received a federal grant to clean up the property.

O Does the SEP involve an Envi ol Quality A Project or an Env ol R don Project?

A. Yeu. The soi samphing peoject can be  as an Envi Quakty A Project.

8. Yes. Removat of the debns can be categorized as an Environmental Restoration Project.

DETERMINATION
A TheSEPyopoudvaomprdm

1he extent of contaminat
e e o O npany B satahos ol roqu

the . b Cityvile has
(Agim‘z‘ stte that 1s bmwted to cleanup

and may be approved

d fund! mwghnNauond
mwb--.m,
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Model Prospective Purchaser Agreement

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION ___

IN THE MATTER OF: [name]
[Docket Number]

UNDER THE AUTHORITY OF THE )  AGREEMENT AND COVENANT
COMPREHENSIVE ENVIRONMENTAL ) NOT TO SUE [Insert
RESPONSE, COMPENSATION, AND ) Settling Respondent's
LIABILITY ACT OF 1980, 42 U.S.C. ) Name]
79601, et seq., as amended )

[state law, if appropriate] )
I. INTRODUCTION

This Agreement and Covenant Not to Sue ("Agreement") is made and entered
into by and between the United States Environmental Protection Agency ("EPA") [state
of _ ]and [insert name of Settling Respondent] (collectively the
"Parties").

EPA enters into this Agreement pursuant to the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980, as amended ("CERCLA"), 42
U.S.C. 29601, et seq. [If the state is a party, insert "The State of , enters into
this Agreement pursuant to [cite relevant state authority.]" and make appropriate
reference to state with respect to affected provisions, including payment or work to be
performed].

[Provide introductory information, consistent with Definitions and Statement of
Facts, about the party purchasing the contaminated property including, name ("Settling
Respondent"), address, corporate status if applicable and include proposed use of the
property by prospective purchaser. Provide name, location and description of Site.]

The Parties agree to undertake all actions required by the terms and conditions
of this Agreement. The purpose of this Agreement is to settle and resolve, subject to
reservations and limitations contained in Sections VII, VIII, IX, and X [If this Agreement
contains a separate section for Settling Respondent's reservations, add section number],
the potential liability of the Settling Respondent for the Existing Contamination at the
Property which would otherwise result from Settling Respondent becoming the owner of
the property.

The Parties agree that the Settling Respondent's entry into this Agreement, and
the actions undertaken by the Settling Respondent in accordance with the Agreement, do
not constitute an admission of any liability by the Settling Respondent.

The resolution of this potential liability, in exchange for provision by the
Settling Respondent to EPA [and the state] of a substantial benefit, is in the public
interest.



II. DEFINITIONS

Unless otherwise expressly provided herein, terms used in this Agreement
which are defined in CERCLA or in regulations promulgated under CERCLA shall have
the meaning assigned to them in CERCLA or in such regulations, including any
amendments thereto.

1. "EPA" shall mean the United States Environmental Protection Agency and
any successor departments or agencies of the United States.

2. "Existing Contamination” shall mean any hazardous substances, pollutants
or contaminants, present or existing on or under the Site as of the effective date of this
Agreement.

3. "Parties" shall mean EPA, [State of ], and the Settling
Respondent.

4. "Property" shall mean that portion of the Site which is described in Exhibit
1 of this Agreement.

5. "Settling Respondent” shall mean

6. "Site" shall mean the [Superfund] Site, encompassing approximately

acres, located at [address or description of location] in [name of city, county,
and State], and depicted generally on the map attached as Exhibit 2. The Site shall
include the Property, and all areas to which hazardous substances and/or pollutants or
contaminants, have come to be located [provide a more specific definition of the Site
where possible; may also wish to include within Site description structures, USTs, etc].

7. "United States" shall mean the United States of America, its departments,
agencies, and instrumentalities.

III. STATEMENT OF FACTS

8. [Include only those facts relating to the Site that are relevant to the covenant
being provided the prospective purchaser. Avoid adding information that relates only to
actions or parties that are outside of this Agreement.]

9. The Settling Respondent represents, and for the purposes of this Agreement
EPA [and the state] relies on those representations, that Settling Respondent's
involvement with the Property and the Site has been limited to the following: [Provide
facts of any involvement by Settling Respondent with the Site, for example performing
an environmental audit, or if Settling Respondent has had no involvement with the Site
so state.].

IV. PAYMENT

10. In consideration of and in exchange for the United States' Covenant Not to
Sue in Section VIII herein [and Removal of Lien in Section XXI herein if that is part of
the consideration for the agreement], Settling Respondent agrees to pay to EPA the sum
of § , within days of the effective date of this Agreement. [A separate
section shou!d be added if the consideration is work to be performed.] The Settling
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Respondent shall make all payments required by this Agreement in the form of a certified
check or checks made payable to "EPA Hazardous Substance Superfund,” referencing the
EPA Region, EPA Docket number, and Site/Spill ID# [insert 4-digit no.; first
2 numbers represent Region, second 2 numbers are Region's Site/Spill ID no.], [DOJ case
number , if applicable] and name and address of Settling Respondent. [insert
Regional Superfund Lockbox address where payment should be sent]. Notice of payment
shall be sent to those persons listed in Section XV (Notices and Submissions) and to EPA
Region ___ Financial Management Officer [insert address].

11. Amounts due and owing pursuant to the terms of this Agreement but not
paid in accordance with the terms of this Agreement shall accrue interest at the rate
established pursuant to Section 107(a) of CERCLA, 42 U.S.C. ? 9607(a), compounded on
an annual basis.

[ .] [WORK TO BE PERFORMED]

[Include this section and other appropriate provisions relating to performance
of the work, such as financial assurance, agency approvals, reporting, etc., where work to
be performed is the consideration for the Agreement.

___. Statement of Work attached as Exhibit 3.}
V. ACCESS/NOTICE TO SUCCESSORS IN INTEREST

12. Commencing upon the date that it acquires title to the Property, Settling
Respondent agrees to provide to EPA [and the state] its authorized officers, employees,
representatives, and all other persons performing response actions under EPA [or state]
oversight, an irrevocable right of access at all reasonable times to the Property and to any
other property to which access is required for the implementation of response actions at
the Site, to the extent access to such other property is controlled by the Settling
Respondent, for the purposes of performing and overseeing response actions at the Site
under federal [and state] law. EPA agrees to provide reasonable notice to the Settling
Respondent of the timing of response actions to be undertaken at the Property.
Notwithstanding any provision of this Agreement, EPA retains all of its authorities and
rights, including enforcement authorities related thereto, under CERCLA, the Solid Waste
Disposal Act, as amended by the Resource Conservation and Recovery Act, 42 US.C. ?
6901,("RCRA™) et. seq., and any other applicable statute or regulation, including any
amendments thereto.

13. Within 30 days after the effective date of this Agreement, the Settling
Respondent shall record a certified copy of this Agreement with the Recorder's Office [or
Registry of Deeds or other appropriate office], County, State of
. Thereafter, each deed, title, or other instrument conveying an
interest in the Property shall contain a notice stating that the Property is subject to this
Agreement. A copy of these documents should be sent to the persons listed in Section XV
(Notices and Submissions).

14. The Settling Respondent shall ensure that assignees, successors in interest,
lessees, and sublessees, of the Property shall provide the same access and cooperation.
The Settling Respondent shall ensure that a copy of this Agreement is provided to any
current lessee or sublessee on the Property as of the effective date of this Agreement and
shall ensure that any subsequent leases, subleases, assignments or transfers of the
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Property or an interest in the Property are consistent with this Section, and Section XI
(Parties Bound/Transfer of Covenant), of the Agreement [and where appropriate, Section
__ (Work to be Performed)].

VI. DUE CARE/COOPERATION

15. The Settling Respondent shall exercise due care at the Site with
respect to the Existing Contamination and shall comply with all applicable local, State,
and federal laws and regulations. The Settling Respondent recognizes that the
implementation of response actions at the Site may interfere with the Settling
Respondent's use of the Property, and may require closure of its operations or a part
thereof. The Settling Respondent agrees to cooperate fully with EPA in the
implementation of response actions at the Site and further agrees not to interfere with
such response actions. EPA agrees, consistent with its responsibilities under applicable
law, to use reasonable efforts to minimize any interference with the Settling Respondent's
operations by such entry and response. In the event the Settling Respondent becomes
aware of any action or occurrence which causes or threatens a release of hazardous
substances, pollutants or contaminants at or from the Site that constitutes an emergency
situation or may present an immediate threat to public health or welfare or the
environment, Settling Respondent shall immediately take all appropriate action to
prevent, abate, or minimize such release or threat of release, and shall, in addition to
complying with any applicable notification requirements under Section 103 of CERCLA,
42 U.S.C. 79603, or any other law, immediately notify EPA of such release or threatened
release.

VII. CERTIFICATION

16. By entering into this agreement, the Settling Respondent certifies that to
the best of its knowledge and belief it has fully and accurately disclosed to EPA [and the
state] all information known to Settling Respondent and all information in the possession
or control of its officers, directors, employees, contractors and agents which relates in any
way to any Existing Contamination or any past or potential future release of hazardous
substances, pollutants or contaminants at or from the Site and to its qualification for this
Agreement. The Settling Respondent also certifies that to the best of its knowledge and
belief it has not caused or contributed to a release or threat of release of hazardous
substances or pollutants or contaminants at the Site. If the United States [and the state])
determines that information provided by Settling Respondent is not materially accurate
and complete, the Agreement, within the sole discretion of the United States, shall be null
and void and the United States [and the state] reserves all rights it [they] may have.

VIII. UNITED STATES' COVENANT NOT TO SUE

17. Subject to the Reservation of Rights in Section IX of this Agreement, upon
payment of the amount specified in Section IV (Payment), of this Agreement [if
consideration for Agreement is work to be performed, insert, as appropriate, "and upon
completion of the work specified in Section __ (Work to Be Performed) to the
satisfaction of EPA"], the United States [and the state] covenants not to sue or take any
other civil or administrative action against Settling Respondent for any and all civil
liability for injunctive relief or reimbursement of response costs pursuant to Sections 106
or 107(a) of CERCLA, 42 U.S.C. 7? 9606 or 9607(a) (and state law cite} with respect to
the Existing Contamination.



IX. RESERVATION OF RIGHTS

18. The covenant not to sue set forth in Section VIII above does not pertain to
any matters other than those expressly specified in Section VIII (United States' Covenant
Not to Sue). The United States [and the State] reserves and the Agreement is without
prejudice to all rights against Settling Respondent with respect to all other matters,
including but not limited to, the following:

(a) claims based.on a failure by Settling Respondent to meet a requirement of
this Agreement, including but not limited to Section IV (Payment), Section V (Access/
Notice to Successors in Interest), Section VI (Due Care/Cooperation), Section XIV
(Payment of Costs, [and, if appropriate, Section __ (Work to be Performed)];

(b) any liability resulting from past or future releases of hazardous substances,
pollutants or contaminants, at or from the Site caused or contributed to by Settling
Respondent, its successors, assignees, lessees or sublessees;

(c) any liability resulting from exacerbation by Settling Respondent, its
successors, assignees, lessees or sublessees, of Existing Contamination;

(d) any liability resulting from the release or threat of release of hazardous
substances, pollutants or contaminants, at the Site after the effective date of this
Agreement, not within the definition of Existing Contamination;

(e) criminal liability;

() liability for damages for injury to, destruction of, or loss of natural
resources, and for the costs of any natural resource damage assessment incurred by
federal agencies other than EPA; and

(g) liability for violations of local, State or federal law or regulations.

19. With respect to any claim or cause of action asserted by the United States
[or the state], the Settling Respondent shall bear the burden of proving that the claim or
cause of action, or any part thereof, is attributable solely to Existing Contamination.

20. Nothing in this Agreement is intended as a release or covenant not to sue
for any claim or cause of action, administrative or judicial, civil or criminal, past or
future, in law or in equity, which the United States {or the state] may have against any
person, firm, corporation or other entity not a party to this Agreement.

21. Nothing in this Agreement is intended to limit the right of EPA [or the
state] to undertake future response actions at the Site or to seek to compel parties other
than the Settling Respondent to perform or pay for response actions at the Site. Nothing
in this Agreement shall in any way restrict or limit the nature or scope of response actions
which may be taken or be required by EPA [or the state] in exercising its authority under
federal [or state ] law. Settling Respondent acknowledges that it is purchasing property
where response actions may be required.

X. SETTLING RESPONDENT'S COVENANT NOT TO SUE

22. In consideration of the United States' Covenant Not To Sue in Section VIII
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of this Agreement, the Settling Respondent hereby covenants not to sue and not to assert
any claims or causes of action against the United States [or the state], its authorized
officers, employees, or representatives with respect to the Site or this Agreement,
including but not limited to, any direct or indirect claims for reimbursement from the
Hazardous Substance Superfund established pursuant to the Internal Revenue Code, 26
U.S.C. 79507, through CERCLA Sections 106(b)(2), 111, 112, 113, or any other
provision of law, any claim against the United States, including any department, agency
or instrumentality of the United States under CERCLA Sections 107 or 113 related to the
Site, or any claims arising out of response activities at the Site, including claims based on
EPA's oversight of such activities or approval of plans for such activities.

23. The Settling Respondent reserves, and this Agreement is without prejudice
to, actions against the United States based on negligent actions taken directly by the
United States, not including oversight or approval of the Settling Respondent's plans or
activities, that are brought pursuant to any statute other than CERCLA or RCRA and for
which the waiver of sovereign immunity is found in a statute other than CERCLA or
RCRA. Nothing herein shall be deemed to constitute preauthorization of a claim within
the meaning of Section 111 of CERCLA, 42 U.S.C. ? 9611, or 40 C.FR. ? 300.700(d).

XI. PARTIES BOUND/TRANSFER OF COVENANT

24. This Agreement shall apply to and be binding upon the United States, [and
the state), and shalt apply to and be binding on the Settling Respondent, its officers,
directors, employees, and agents. Each signatory of a Party to this Agreement represents
that he or she is fully authorized to enter into the terms and conditions of this Agreement
and to legally bind such Party.

25. Notwithstanding any other provisions of this Agreement, all of the rights,
benefits and obligations conferred upon Settling Respondent under this Agreement may
be assigned or transferred to any person with the prior written consent of EPA [and the
state] in its sole discretion.

26. The Settling Respondent agrees to pay the reasonable costs incurred by
EPA [and the state] to review any subsequent requests for consent to assign or transfer the
Property.

27. In the event of an assignment or transfer of the Property or an assignment
or transfer of an interest in the Property, the assignor or transferor shall continue to be
bound by all the terms and conditions, and subject to all the benefits, of this Agreement
except as EPA {the state] and the assignor or transferor agree otherwise and modify this
Agreement, in writing, accordingly. Moreover, prior to or simultaneous with any
assignment or transfer of the Property, the assignee or transferee must consent in writing
to be bound by the terms of this Agreement including but not limited to the certification
requirement in Section VII of this Agreement in order for the Covenant Not to Sue in
Section VIII to be available to that party. The Covenant Not To Sue in Section VIII shall
not be effective with respect to any assignees or transferees who fail to provide such
written consent to EPA [and the state].



XII. DISCLAIMER

28. This Agreement in no way constitutes a finding by EPA [or the state] as to
the risks to human health and the environment which may be posed by contamination at
the Property or the Site nor constitutes any representation by EPA [or the state] that the
Property or the Site is fit for any particular purpose.

XIII. DOCUMENT RETENTION

29. The Settling Respondent agrees to retain and make available to EPA [and
the state] all business and operating records, contracts, site studies and investigations, and
documents relating to operations at the Property, for at least ten years, following the
effective date of this Agreement unless otherwise agreed to in writing by the Parties. At
the end of ten years, the Settling Respondent shall notify EPA [and the state] of the
location of such documents and shall provide EPA [and the state] with an opportunity to
copy any documents at the expense of EPA [or the state]. [Where work is to be
performed, consider providing for document retention for ten years or until completion of
work to the satisfaction of EPA, whichever is longer.]

XIV. PAYMENT OF COSTS

30. If the Settling Respondent fails to comply with the terms of this
Agreement, including, but not limited to, the provisions of Section IV (Payment), [or
Section -- (Work to be Performed)] of this Agreement, it shall be liable for all litigation
and other enforcement costs incurred by the United States [and the state] to enforce this
Agreement or otherwise obtain compliance.

XV. NOTICES AND SUBMISSIONS

31. [Insert names, titles, and addresses of those to whom notices and
submissions are due, specifying which submissions are required.]

XVI. EFFECTIVE DATE

32. The effective date of this Agreement shall be the date upon which EPA
issues written notice to the Settling Respondent that EPA {and the state] has fully
executed the Agreement after review of and response to any public comments received.

XVII. ATTORNEY GENERAL APPROVAL

33. The Attorney General of the United States or her designee has issued prior
written approval of the settlement embodied in this Agreement.

XVII. TERMINATION

34. If any Party believes that any or all of the obligations under Section V
(Access/Notice to Successors in Interest) are no longer necessary to ensure compliance
with the requirements of the Agreement, that Party may request in writing that the other
Party agree to terminate the provision(s) establishing such obligations; provided,
however, that the provision(s) in question shall continue in force unless and until the
party requesting such termination receives written agreement from the other party to
terminate such provision(s).



XIX. CONTRIBUTION PROTECTION

35. With regard to claims for contribution against Settling Respondent, the
Parties hereto agree that the Settling Respondent is entitled to protection from
contribution actions or claims as provided by CERCLA Section 113(f)(2), 42 U.S.C.?
9613()(2) for matters addressed in this Agreement. The matters addressed in this
Agreement are [all response actions taken or to be taken and response costs incurred or to
be incurred by the United States or any other person for the Site with respect to the
Existing Contamination].

36. The Settling Respondent agrees that with respect to any suit or claim for
contribution brought by it for matters related to this Agreement it will notify the United
States [and the state] in writing no later than 60 days prior to the initiation of such suit or
claim.

37. The Settling Respondent also agrees that with respect to any suit or claim
for contribution brought against it for matters related to this Agreement it will notify in
writing the United States {and the state] within 10 days of service of the complaint on
them.

XX. EXHIBITS

38. Exhibit 1 shall mean the description of the Property which is the subject of
this Agreement.

39. Exhibit 2 shall mean the map depicting the Site.
[--. Exhibit 3 shall mean the Statement of Work.}
XXI. REMOVAL OF LIEN

40. [Use this provision only when appropriate.] Subject to the Reservation of
Rights in Section IX of this Agreement, upon payment of the amount specified in Section
IV (Payment) [or upon satisfactory completion of work to be performed specified in
Section __ (Work to be Performed)], EPA agrees to remove any lien it may have on the
Property under Section 107(1) of CERCLA, 42 U.S.C. 7 9607(1), as a result of response
action conducted by EPA at the Property.

XXII. PUBLIC COMMENT

41. This Agreement shall be subject to a thirty-day public comment period,
after which EPA may modify or withdraw its consent to this Agreement if comments
received disclose facts or considerations which indicate that this Agreement is
inappropriate, improper or inadequate.



IT IS SO AGREED:
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

BY:

Regional Administrator, Region _ Date

IT IS SO AGREED:
BY:

Name Date

Since the covenant not to sue is from the United States, Regions negotiating these
Agreements should advise the Department of Justice of any other federal agency involved
with the Site, or which may have a claim under CERCLA with respect to the Site and use
best efforts to advise such federal agency of the proposed settlement.
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Sample Comfort/Status Letters

Sample No Previous Superfund Interest Letter
Addressee

Re: [Insert name or description of property/site]
Dear [Insert name of party]:

[ am writing in response to your letter dated --/--/-- concerning the property referenced
above. My response is based upon the facts presently known to the U.S. Environmental
Protection Agency (EPA) and is provided solely for informational purposes.

The federal Superfund Program, established to cleanup hazardous waste sites, is
administered by EPA in cooperation with individual states and local and tribal governments.
Sites are discovered by citizens, businesses, and local, state or federal agencies. When a
potential hazardous waste site is reported, EPA records the available information in its
database, the Comprehensive Environmental Response, Compensation, and Liability
Information System (CERCLIS). [NOTE: if a region practices pre-CERCLIS screening
procedures, please include language indicating that the procedures exists, whether or not the
property is in the process of being "pre-screened”, and what this means to the inquirer.
Adjustments may be needed to the sample language contained in this letter.] The fact that a
site is listed in CERCLIS, however, does not mean that an EPA response action will occur at
the site or that ownership or operation of the site is restricted or may be associated with
liability. The fact that a property is not listed in CERCLIS does mean that EPA is not currently
planning to take any action under the federal Superfund program to evaluate the site for
inclusion on the National Priorities List (NPL) or to conduct removal or remediation activities.

The above-referenced property was not identified in a search of the active and archived
records in the CERCLIS database. Please note that its absence from CERCLIS does not
represent a finding that there are no environmental conditions at this property that require
action or that are being addressed under another federal or state program. The absence of the
property from CERCLIS means that, at this time, EPA is not aware of any information
indicating that there has been a release or threat of release of hazardous substances at or from
the facility that needs to be assessed by the federal Superfund program and that no such
assessment has been performed by EPA in the past. I encourage you to contact [insert name of
state or local agency] to determine if they have information regarding the property and its
environmental condition. [Regions also are encouraged to check with other program offices to
determine whether EPA is addressing this site under another statute such as RCRA].

If you would like more comprehensive information on current or historical CERCLIS data
or to request an additional search, please contact the National Technical Information Service
(NTIS), a publishing clearinghouse for government information. The address is: U.S.
Department of Commerce, 5285 Port Royal Road, Springfield, VA 22161 (telephone: (703)
487-4650; fax: (703) 321-8547.) CERCLIS information is also available on the Internet at
http:\\www.epa.govisuperfundiindex.html#Products. Should you have any further questions
about Superfund, please feel free to contact me at [insert phone number/address.]

Sincerely,

Regional Contact
cc: State contact
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Sample No Current Superfund Interest Letter

Addressee
Re: [Insert name or description of property]
Dear [Insert name of party]:

I am writing in response to your letter dated --/--/-- concerning the property referenced
above. My response is based upon the facts presently known to the United States
Environmental Protection Agency (EPA) and is provided solely for informational purposes.
For the reasons stated below, EPA does not presently contemplate additional Superfund action
for this property.

In response to growing concern over health and environmental risks posed by hazardous
waste sites, Congress enacted the Comprehensive Environmental Response, Compensation,
and Liability Act of 1980, as amended (CERCLA), establishing the Superfund program to
clean up these sites. The Superfund program is implemented by EPA in cooperation with
individual states and local and tribal governments. Sites are discovered by citizens,
businesses, and local, state, or federal agencies. After a potential hazardous waste site is
reported to EPA, the available information is recorded in the Comprehensive Environmental
Response and Liability Information System (CERCLIS), EPA's data management system for
Superfund. Sites are added to CERCLIS when EPA believes that there may be contamination
that warrants action under Superfund.

I. [FOR ARCHIVED SITES]

If, after an initial investigation, EPA determines that the contamination does not warrant
Superfund action, or if an appropriate Superfund response action has been completed, EPA will
archive that site from CERCLIS. This means that EPA believes no further federal response is
appropriate. Archived sites may be returned to the CERCLIS site inventory if new information
necessitating further Superfund consideration is discovered.

EPA has archived the above-referenced property from the CERCLIS site inventory because
[choose one of the following (a, b, or ¢) to complete the sentence]

[a.], following site evaluation activities, EPA determined that either no contamination was
found or conditions at the property did not warrant further federal Superfund involvement.

[b.] a federal removal action was completed and no further Superfund action is planned for
this property.

[c.] environmental conditions at the property are subject to requirements of [RCRA, UST,
OPA, etc.], however, no further interest under the federal Superfund program is warranted. For
further information concerning these requirements, please contact {name and telephone
number].

[Add to previous sentence] EPA, therefore, anticipates no need to take additional Superfund
enforcement, investigatory, cost recovery, or cleanup action at this archived site unless new
information warranting further Superfund consideration or conditions not previously known to
EPA regarding the site are discovered. EPA will maintain a dialogue with the states and will
continue to refer archived sites to the states for their review and consideration. You may want
to contact {insert state contact, address and telephone number] for further information.
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1I. [FOR PARTIAL OR FULL DELETIONS FROM NPL OR FOR A SITE BOUNDARY
SITUATION]

CERCLIS does not describe sites in precise geographical terms primarily because the
boundaries of the contamination and available information on those boundaries can be
expected to change over time. Once enough information regarding the nature and extent of the
release of the hazardous substances is gathered, EPA can more accurately delineate the
boundaries of a site. [Choose either (a), (b) or (c)].

(a) [If the property was included in a partial deletion from the NPL}

The above-referenced property [is/appears to be] situated within the [name of NPL site]
which is included on EPA's list of high priority hazardous waste CERCLIS sites known as the
National Priorities List (NPL). EPA, however, has determined that no further investigatory or
cleanup action is appropriate at the property under the federal Superfund program. With the
[insert State Agency] concurrence, EPA has decided to delete the portion of the NPL site which
contains the above-referenced property in accordance with the Agency's A Procedures for
Partial Deletions at NPL Sites" (OERR Directive Number 9320.2-11, August 30, 1996).

(b) [If the property is contained within the NPL site or is defined as the NPL site and the site
has been deleted from the NPL]

The identified property [is/appears to be] [select one: situated within the defined
geographical borders of the [name of NPL site] or defined as the {[name of the NPL site]]
which is included on EPA's list of high priority hazardous waste CERCLIS sites known as the
National Priorities List (NPL). EPA, however, has determined that no further investigatory or
cleanup action is appropriate at the property. In consultation with the [insert State Agency],
EPA has decided to delete this property from the NPL in accordance with "Deletion from the
NPL" 40CFR 300.425(e).

(c) [If the property is not part of the CERCLIS site but is nearby]

The above-referenced property is located [near or adjacent to) the [name of CERCLIS Site].
At this time, [statement as to the status of the site at present time: e.g., preliminary
assessment, site investigation, removal, remedial investigation or feasibility study is underway
or is completed]. Based upon available information, the property is not presently considered
by EPA to be a part of the [name of the CERCLIS site].

[Add to end of paragraph (a), (b), or (c)]

EPA, therefore, anticipates no need to take [any/additional] [Superfund enforcement--
include if PRP search and cost recovery are complete] investigatory or cleanup action at this
property unless new information warranting further Superfund consideration or conditions not
previously known to EPA regarding the property are discovered. You may want to contact
[insert state agency information] for further information. [If appropriate, enclose a copy of the
fact sheet on the CERCLIS site].

1II. [IF ADMINISTRATIVE RECORD HAS BEEN COMPILED]

EPA has compiled an administrative record for the [name of CERCLIS or NPL Site] which
provides information on the nature and extent of the contamination found at the site. This
record is available at EPA Region -- and at [location nearby to the site].

If you have any additional questions, or wish to discuss this information, please feel free to
contact [insert EPA contact and address].

Sincerely yours,
Regional Contact
cc: State contact ———— D



Sample Federal Superfund Interest Letter

Addressee
Re: [insert name or description of property/site] [COMMENT1]
Dear [Insert name of party]:

I am writing in response to your letter dated --/--/-- concerming the property referenced above.
My response is based upon the facts presently known to the United States Environmental
Protection Agency (EPA) and is provided solely for informational purposes.

In response to growing concern over health and environmental risks posed by hazardous
waste sites, Congress passed the Comprehensive Environmental Response Compensation and
Liability Act (CERCLA) and established the Superfund program to clean up these sites. The
Superfund program is implemented by EPA in cooperation with individual states and local and
tribal governments. Sites are discovered by citizens, businesses, and local, state and federal
agencies. After a potential hazardous waste site is reported to EPA, the site-specific information
is recorded in the Superfund database, the Comprehensive Environmental Response and
Liability Information System (CERCLIS). Sites are added to CERCLIS when EPA believes that
there may be contamination that warrants action under Superfund.

EPA initially screens a potential hazardous waste site to determine what type of action, if any,
is necessary. The Superfund program may then perform a preliminary assessment and site
investigation to determine whether contamination at a property is likely to require a federal
cleanup response, an evaluation to determine if a short term response action to eliminate or
reduce contamination is needed, and add the site to EPA's list of high priority hazardous waste
sites known as the National Priorities List (NPL).

EPA is examining [and/or addressing) the property referenced above in connection with the
[insert name of CERCLIS/NPL site} under the authority of CERCLA. [Insert appropriate
paragraphs from Sections I and/or II below. Use III for requests regarding the applicability of a
specific policy. Section IV represents the closing paragraph for all the Federal Superfund
Interest letters].

[COMMENT?2]

1. STATUS OF THE IDENTIFIED PROPERTY:

a. The above-referenced property is presently part of [or is} the {insert name of
site.JJCOMMENT?3] {Add paragraph from Section I for further information concerning the
site.]

b. The above-referenced property may be part of the [insert name of site.] [Add
paragraph from Section II for further information concerning the site.]

II. STATUS OF EPA ACTIVITIES

a. The site has been placed in the Comprehensive Environmental Response,
Compensation and Liability Information System ("CERCLIS") site inventory, but no studies or
investigations have been performed to date. Accordingly, EPA has not developed sufficient
information relating to the nature and extent of contamination to presently determine whether
further federal action is appropriate under Superfund. Additionally, EPA has not yet determined
which properties may be considered part of the site.

b. A Superfund site evaluation is planned at the [insert name of site] to investigate
possible contamination, and where it may be located. Accordingly, EPA has not yet determined



which properties may be considered part of the [insert name of site.] [Add description of site
evaluation activity or attach relevant documents, if available.]

c. A Superfund site evaluation activity is underway at the [insert name of site] to
investigate possible contamination, and where it may be located. Accordingly, EPA has not yet
determined which properties may be considered part of the [insert name of site.] [Add
description of site evaluation activity or attach relevant documents, if available.]

d. The [insert name of site] has been proposed to [or placed on] the Superfund National
Priorities List ("NPL"). [Refer to and/or attach Federal Register notice.] The description of
[insert name of site] contains EPA's preliminary evaluation of which properties are affected,
although the actual borders of the Superfund site could change based on further information
regarding the extent of contamination and appropriate remedy.

e. A Superfund Remedial Investigation/Feasibility Study (RI/FS) is planned at [insert
name of site.] [Add description of RI/FS and ensuing activities or attach relevant documents, if
available].

f. A Superfund Remedial Investigation/Feasibility Study (RUFS) is underway at [insert
name of site.] [Add description of RI/FS and ensuing activities or attach relevant documents, if
available].

g A Superfund Remedial Investigation/Feasibility Study (RI/FS) has been completed at
[insert name of site.] [Add description of RI/FS and ensuing activities or attach relevant
documents, if available].

h. EPA is planning a Superfund Remedial Design/Remedial Action (RD/RA) at [insert
name of site.] [Insert pertinent information such as a description of the ROD and RD/RA, such
as date of issuance of the ROD, schedule for cleanup; Fund lead or PRP implementation, cleanup
progress to date; a schedule for future cleanup, especially a final completion date, cleanup levels
to be achieved, and anticipated future land use of the Site, or attach relevant informational
documents].

i. EPA has commenced a Superfund Remedial Design/Remedial Action (RD/RA) at
[insert name of site.] [Insert pertinent information such as a description of the ROD and RD/RA,
such as date of issuance of the ROD, schedule for cleanup; Fund lead or PRP implementation,
cleanup progress to date; a schedule for future cleanup, especially a final completion date,
cleanup levels to be achieved, and anticipated future land use of the Site, or attach relevant
informational documents].

J- Superfund Remedial Design/Remedial Action (RD/RA) has been completed at insert
name of site.] [If possible provide information on cleanup achievements, whether it was PRP or
Fund-lead, etc., or attach relevant informational documents, if available] A Five-year Review
will {will not] be necessary at [insert name of site.] [Also, describe status with respect to
deletion from the NPL.]

k. A removal action is planned at [insert name of site.] [provide information on cleanup
achievements, whether it was PRP or Fund-lead, and contact number for On-Scene Coordinator,
cost recovery staff, or ORC attorney, or attach relevant informational documents, if available.]

L A removal action is ongoing at [insert name of site.] [provide information on cleanup
achievements, whether it was PRP or Fund-lead, and contact number for On-Scene Coordinator,
cost recovery staff, or ORC attorney, or attach relevant informational documents, if available.]

m. A removal action has been completed at [insert name of site.] {provide information on
cleanup achievements, whether it was PRP or Fund-lead, and contact number for On-Scene
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Coordinator, cost recovery staff, or ORC attorney, or attach relevant informational documents, if
available.]

IIl. FOR PARTIES OR SITES COVERED BY AN EPA POLICY/STATUTE/REGULATION
Dear [Insert name of party]:

1 am writing in response to your letter dated --/--/-- concerning the property referenced above.
My response is based upon the facts presently known to the United States Environmental
Protection Agency (EPA).

As you may know, the above-referenced property is located within or near the {insert name of
CERCLIS site.] EPA is currently taking {insert description of any action that EPA is taking or
plans to take and any contamination problem.]

[Choose either paragraph [a] or [b]]:

[a. For situations when a party provides information showing that 1) a project found to be in
the public interest is hindered or the value of a property is affected by the potential for
Superfund liability, and 2) there is no other mechanism available to adequately address the
party's concerns]

The [insert policy citation/statutory/regulatory provision], provides that EPA, in an exercise
of its enforcement discretion, will not take an enforcement action against parties who meet the
conditions and criteria described in the [insert policy/statute/regulation]. Based upon the
information currently available to EPA, EPA believes that the {policy/statutory/regulatory
provision] applies to {you/your] situation. Iam enclosing a copy of the [policy/statutory or
regulatory provision and fact sheet, if appropriate] for your review.

[b. For situations when a party does not provide information showing that 1) a project found
to be in the public interest is hindered or the value of a property is affected by the potential for
Superfund liability, and 2) there is no other mechanism available to adequately address the
party’'s concems, attach the appropriate policy/statutory or regulatory language and insert the
following language]:

The [insert policy citation/statutory/regulatory provision], provides that EPA, in an exercise
of its enforcement discretion, will not take an enforcement action against parties who meet the
conditions and criteria described in the [insert policy/statute/regulation]. {EPA currently does not
have enough information available to determine whether the [insert policy/statutory/regulatory
citation] applies to your situation OR EPA, based upon the current information available,
believes that you/your circumstances do not meet the criteria/provisions of the [policy/statute/
regulation]. 1, however, have enclosed a copy of the [policy/statutory or regulatory language]
for your own review and determination of its applicability to you [or your situation].

IV. CLOSING PARAGRAPH

EPA hopes that the above information is useful to you. {Optional--In addition, we have
included a copy of our latest fact sheet for the (insert name of site.)] Further, we direct your
attention to the [insert location of site local records repository] at which EPA has placed a copy
of the Administrative Record for this site. {Include for section C letters only: This letter is
provided solely for informational purposes and does not provide a release from CERCLA
liability.} If you have any questions, or wish to discuss this letter, please feel free to contact
[insert EPA contact and address].

Sincerely,
Regional Contact
Enclosure



Sample State Action Letter

Addressee
Re: [Insert name or description of site/property}
Dear [Insert name of party]:

I am writing in response to your letter dated --/--/-- conceming the property referenced
above. My response is based upon the facts presently known to the United States
Environmental Protection Agency (EPA) and is provided solely for informational purposes.

The problem of investigating, responding to, and cleaning property contaminated by
hazardous substances is a complex one. In an effort to maximize resources and ensure timely
responses, EPA and the states work together in responding to properties posing threats of
environmental contamination. Although the Comprehensive Environmental Response
Compensation and Liability Act (CERCLA, also known as "Superfund") is a federal law that
establishes a federal program, the law also envisions and provides for state involvement at
sites handled under the Superfund program. CERCLA explicitly describes scenarios under
which a state may have a significant and prominent role in site activities.

I. [INSERT THIS SECTION FOR SITES DESIGNATED STATE-LEAD IN CERCLIS]

The site about which you have inquired, [site name}, is a site that falls under the federal
Superfund program, but has been designated a state-lead. A state-lead designation means that
although the site remains in EPA's inventory of sites and may be on EPA's list of highest
priority sites, the National Priorities List (NPL), implementing responsibilities to investigate
and cleanup that site rest with the state of [insert name of state]. Specifically, [insert name of
state] is responsible for the day-to-day activities at the site and will ultimately recommend the
cleanup for the site. EPA's role is to review some of [insert name of state]'s milestone
documents, if appropriate, provide technical assistance if needed, and, in most cases, approve
the final cleanup method recommended by the state. The state and EPA work together closely,
pursuant to the terms of a Memorandum of Agreement (MOA) to ensure that site responses are
conducted in a timely manner and that interested parties are included in site activities.

Because EPA's day-to-day role at the [insert name of site] is somewhat limited, you should
check with the [your state or state's environmental program] for more detailed information on
site activities. [insert name of state] is best able to provide you with detailed information
about the site and public documents regarding site activity. [Regions should include the state
RPM name and number, or at least the state's applicable department name and number].

II. (INSERT THIS SECTION FOR SITES DESIGNATED ADEFERRED TO STATE
AUTHORITIES PURSUANT TO EPA'S SUPERFUND DEFERRAL POLICY]

The site about which you have inquired, [site name], is a site that falls under the federal
Superfund program, but for which EPA does not have the day-to-day responsibility.
Specifically, the [site name] site is not proposed for or listed on the NPL. EPA has agreed not
to propose or list the [site name] site on the NPL while the state of [name of state]} addresses
the environmental conditions at the property under its own state authorities. While the [site
name] cleanup is being conducted, EPA intends to act in accordance with "Guidance on
Deferral of NPL Listing Determinations While States Oversee Response Actions” (OSWER

86



Dir. 9375.6-11, May 3, 1995). A copy of this guidance is enclosed for your review and should
help you to better understand EPA's role and intentions at sites for which activities are deferred
to state authorities.

III. [INSERT FOR A SITE DESIGNATED "DEFERRED" THAT NOW HAS BEEN
ARCHIVED]

The conditions at the above-referenced property were addressed by [name of state] pursuant
to EPA's "Guidance on Deferral of NPL Listing Determinations While States Oversee
Response Actions” (OSWER Dir. 9375.6-11, May 3, 1995). Upon completion of cleanup
activities at the [site name], the property has been removed from EPA's inventory of hazardous
waste sites, the Comprehensive Environmental Response, Compensation, and Liability
Information System (CERCLIS). Consistent with EPA's state deferral guidance, EPA does not
intend to further consider the property for listing on the NPL [or to take additional Superfund
enforcement, investigatory, cost recovery, or clean up action at the property] unless EPA
receives new information about site conditions that warrants reconsideration.

A copy of EPA's "A Guidance on Deferral of NPL Listing Determinations While States
Oversee Response Actions” is enclosed for your review, so that you may better understand the
nature of EPA's role at the [site name]. For detailed information about site activities and
conditions, you may wish to contact [insert name of state or state's environmental department],
the agency responsible for overseeing activities on the property.

IV. [INSERT FOR A SITE ADDRESSED UNDER A STATE VCP THAT HAS AN MOA
IN PLACE]

The site about which you have inquired, [site name}, is a site contained in EPA’s inventory
of hazardous waste sites, the Comprehensive Environmental Response, Compensation, and
Liability Information System. The [site name] site is not, however, proposed for or listed on
EPA’s list of highest priority sites, the National Priorities List (NPL). EPA and the state of
[insert name of state] have agreed, pursuant to a memorandum of agreement (MOA) between
the two agencies, to place the site under the authorities of {insert name of state]'s Voluntary
Cleanup Program. For specific details regarding the activities at [site name] or the MOA, you
may wish to contact the [state name or department responsible for implementing the MOA].

If you have any additional questions, or wish to discuss this information, please feel free to
contact [insert EPA contact and address).

Sincerely yours,
Regional Contact
cc: State contact
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Headquarters
401 M Street, SW
Washington, DC 20460

Office of Site Remediation
Enforcement

Mail Code: 2273A

Fax: 202-564-0093

Elisabeth Freed

Policy and Guidance Branch
202-564-5117
freed.elisabeth@epa.gov

Tessa Hendrickson

Policy and Guidance Branch
202-564-6052
hendrickson.tessa@epa.gov

Outreach and Special Projects
Staff

(Brownfields Lead Office)
Mail Code: 5101

Fax: 202-260-6606

Linda Garczynski, Director
202-260-1233
garczynski.linda@epa.gov

Ann McDonough,
Associate Director
202-260-0145
mcdonough.ann@epa.gov

Office of Emergency and
Remedial Response

Mail Code: 5204G

Fax: 703-603-9100

David Ouderkirk
703-603-9039
ouderkirk.david@epa.gov

Technology Innovation Office
Mail Code: 5102G
Fax: 703-603-9135

Daniel Powell
703-603-7196
powell.danie]l @epa.gov

Mike Hurd
703/603-8836
hurd.michael @epa.gov

Office of Environmental Justice
Mail Code: 2201A
Fax: 202-564-0740

Robert Knox, Acting Director
202-564-2515
knox.robert@epa.gov

Office of General Counsel
Mail Code: 2366
Fax: 202-260-0584

Karen Kraus
202-260-4139
kraus.karen@epa.gov

Region I

John F Kennedy Federal
Building

Boston, MA 02203

Mail Code: HIO

Fax: 617-918-9662
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Lynn Jennings
617-918-1210
jennings.lynn@epa.gov

Region II

USEPA

18th Floor

290 Broadway

New York, NY 10278
Mail Code:

Fax: 212-637-4360

Larry D’ Andrea
212-637-4314
dandrea.larry @epa.gov

Region 111

841 Chestnut Building
Philadelphia, PA 19107
Mail Code: 3HS33
Fax: 215-814-3001

Josie Matsinger
215-814-3132
matsinger.josie @epa.gov

Tom Stolle
215-814-3129
stolle.tom @epa.gov

Region VI
Waste Management Divsion
10th floor

Sam Nunn Federal Center
61 Forsythe Street
Atlanta, GA 30303
Fax: 404-562-8628

Mickey Hartnett
404-562-8661
hartnett.mickey @epa.gov

Barbara Caprita
404-562-9969
caprita.barbara@epa.gov

Beverly Williams
404-562-8493
williams.beverly @epa.gov

Region V

77 West Jackson Boulevard
Chicago, IL 60604-3507
Mail Code: SE.4]

Fax: 312-353-9306

Joe Dufficy
312-886-1960
dufficy.joseph@epa.gov

Jim Van der Koot
312-353-3161
vanderkoot.james @epa.gov
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Region VI

1445 Ross Avenue, Suite 1200
Dallas, TX 75202-2733

Mail Code: 6SF-PB

Fax: 214-665-6660

Stan Hitt
214-665-6736
hitt.stanley @epa.gov

Jonathan Weisberg
214-665-2180
weisberg.jonathan @epa.gov

Region VII

726 Minnesota Avenue

Kansas City, KS 66101

Mail Code: SUPR/SAC
Fax: 913-551-7063

Susan Klein
913-551-7786
klein.susan@epa.gov

Bob Richards
913-551-7502
richards.robert@epa.gov

Region VII1

99 18th Street, Suite 500
Denver, CO 80202-2405
Mail Code: 8EPR-SA
Fax: 303-312-6071

David Ostrander
303-312-6931

ostrander.david @epa.gov

Kathie Atencio
303-312-6803
atencio.kathie@epa.gov

Suzanne Bohan
303-312-6925
bohan.suzanne @epa.gov

Region IX

75 Hawthorne Street

San Francisco, CA 94105
Mail Code: SFD-1

Fax: 415-744-1796

Jim Hanson
415-744-2237
hanson.jim @epa.gov

Bill Keener
415-744-1356
keener.bill@epa.gov

Region X

1200 Sixth Avenue
Seattle, WA 98101
Mail Code: ECL-117
Fax: 206-553-0124

U.S. Environmental Protection Agency

Region 5, Library (PL.12)

77 West Jacksen Boulevard, 12th Fioar

Chicago, IL  60604-3 590



Lori Cohen
206-553-6523
cohen.lori @epa.gov

Susan K. Hutcherson
206-553-2852
hutcherson.susan@epa.gov

Tod Gold
206-553-2569
gold.tod@epa.gov
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