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Explanation 

The Code of Federal Regulations is a codification oft.he general and permanent 
rules published in the Federal Register by the Executive departments and agen
cies of the Federal Government. The Code is divided into 50 titles which represent 
broad areas subject to Federal reg·ulation. Each title is divided into chapters 
which usually bear the name of the issuing· agency. Each chapter is further sub
divided into parts covering specific regulatory areas. 

Each volume of the Code is revised at least once eal'h calendar year and issued 
on a quarterly basis approximately as follows: 

Title 1 through Title 16 ........................................................... as of January 1 
Title 17 through Title 27 . .. .. .. .. .. . . . .. . .. . . .. .. .. .. . . . .. . .. .. . .. ............... as of April 1 
Title 28 through Title 41............................................... . ............... as of July 1 
Title 42 through Title 50 ................ ..................... .. . ............ as of October 1 

The appropriate revision datP is printed on the covPr of Pach volume. 

LEGAL STATUS 

The contents of the Federal Register are require<l to lw judicially noticed !44 
U.S.C. 1507). The Code of Federal Reg·ulations is prirna facie evidence of the text 
of the original documents <44 U.S.C. 1510>. 

HOW TO l:-SE THE com·: OF FEDEHAL REGULA'l'IOI'\:::i 

The Code of Federal Regulation,; is kept up to <fa 1.e lJ;.' the individual issues 
of the Federal Register. These two publications must 1.Je uc;pd together to deter
mine the latest version of any g-iven rule. 

To determine whether a Code volume ha,; been amended since its revision date 
(in this case. July 1. 2004). consu1t the "List of CFH Sections Affected \LSAl." 
which is issued monthly. and the "Cumulative List of Parts Affected." which ap
pears in the Reader Aids section of the daily Federal Register. These two lists 
will identify the Fetleral Register page number of tfit' latest amendment of any 
g-iven rule. 

BJFFECTI\'E AND EXPIRATION DATES 

Each volume of the Code contains amendments published in the Federal Reg
ister since the last revision of that volume of the CoclP. Source citations for 
the regulations are referred to by volume number and pag·e number of the Federal 
Register and date of publication. Publication dates and effective dates are usu
ally not the same and care must be exercised by the user in determining the 
actual effective date. In instances where the effecti'.'e date is beyond the cut
off date for the Code a note has been inserted to refle('t the future effective 
date. In those instances where a reg-ulation published in the Federal Register 
statet! a date certain for expiration. an appropriate note will be inserted following 
the text. 

OMBCONTROLNUMBERS 

The Paperwork Reduction Act of 1980 (Pub. L. 96- 511) requires Federal agencies 
to display an OlVIB control number with their information collection request. 
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Many agencies have begun publishing· numerous OMB control numbers as amend
ments to existing regulations in the CFR. These OMB numbers are placed as 
close as possible to the applicable recordkeeping or reporting requirements. 

OBSOLETE PROVISIONS 

Provisions that become obsolete before the revision date stated on the cover 
of each volume are not carried. Code users may find the text of provisions in 
effect on a given date in the past by using the appropriate numerical list of 
sections affected. For the period before .January 1. 2001. consult either the List 
of CFR Sections Affected. 1949-1963. 1964-1972. 1973-1985. or 1986-2000. published 
in 11 separate volumes. For the period beginning January 1. 2001. a "List of CFR 
Sections Affected" is published at the end of each CFR volume. 

INCORPORATION BY REFERENCE 

What is incorporation by reference? Incorporation by reference was established 
by statute and allows Federal agencies to meet the requirement to publish regu
lations in the Federal Reg·ister by referring to materials already published else
where. For an incorporation to be valid. the Director of the Federal Register 
must approve it. The legal effect of incorporation by reference is that the mate
rial is treated as if it were published in full in the Federal Register <5 U.S.C. 
552(a)). This material. like any other properly issued regulation. has the force 
of law. 

What is a proper incorporation bu reference? The Director of the Federal Register 
will approve an incorporation by reference only when the requirements of 1 CFR 
part 51 are met. Some of the elements on which approval is based are: 

(a) The incorporation will substantially reduce the volume of material pub
lished in the Federal Register. 

(bl The matter incorporated is in fact available to the extent necessary to 
afford fairness and uniformity in the administrative process. 

(c) The incorporating document is drafted and submitted for publication in 
accordance with 1 CFR part 51. 

Properly approved incorporations by reference in this volume are listed in the 
Finding Aids at the end of this volume. 

What if the material incorporated by reference cannot be found? If you have any 
problem locating or obtaining a copy of material listed in the Finding Aids of 
this volume as an approved incorporation by reference, please contact the agency 
that issued the regulation containing that incorporation. If, after contacting the 
agency. you find the material is not available. please notify the Director of the 
Federal Register, National Archives and Records Administration, Washington DC 
20408, or call (202) 741-6010. 

CFR INDEXES AND TABULAR GUIDES 

A subject index to the Code of Federal Regulations is contained in a separate 
volume, revised annually as of January 1. entitled CFR INDEX AND FINDING Arns. 
This volume contains the Parallel Table of Statutory Authorities and Agency 
Rules (Table l). A list of CFR titles, chapters. and parts and an alphabetical 
list of agencies publishing in the CFR are also included in this volume. 

An index to the text of "Title 3-The President" is carried within that volume. 
The Federal Register Index is issued monthly in cumulative form. This index 

is based on a consolidation of the "Contents" entries in the daily Federal Register. 
A List of CFR Sections Affected <LSA> is published monthly, keyed to the 

revision dates of the 50 CFR titles. 

REPUBLICATION OF MATERIAL 
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There are no restrictions on thf' republ1cation of material appearing rn the 
Code of Federal Regulations. 

INQUIRIBS 

For a leg-al interpretation or explanatiun of any 1egulation in this volume. 
contact the issuing· agency. The b:~uing n>.Iency's n,une appears at the top of 
odd--numbered pages. 

For inquiries concerning CFR reference as8istanct'. call 202--741 6000 01· writ.e 
to the Director. Office of the Federal Reg·bter. National Archives and Records 
Administration. \Vashington. DC 20408 or t'-ntail fedreg info,u nara.go\·. 

SALE:S 

The Government Printing· Office 1GPOl processes cill salet-i and distribution of 
the CFR. For paymf'nt by credit canl. call toll free. 806 512-1800 or DC area. 202-
512-1800. M F. 8 a.m. to 4 p.rn. e.s.t. or fa.\ your onler to 202-512-2250. 24 hours 
a day. For payment by check. write to tht' Superintendent of Documents. Attn: 
New Orders. P.O. Box 371954. Pit.tsburgh. P . .\ 15250 7954. Pot GPO Cust.omer Serv
ice cal 1 202 512-1803. 

ELECTRONIC SER\'ICJ<-:S 

The full text of the Code of Federal Regulations. 'l'he United States Govern
ment Manual. the Federal Register. Public Laws. Public Papers. Weekly Compila
tion of Presidential Documents and the Privacy Act Compilation are available 
in electronic format at www.access.g·po.goY nara <"GPO Access"). For more infor
mation. contact Electronic Inforrnat.ion Ilissemination Kervices. U.S. Govern
ment Printing Office. Phone 202 512 1530. or 888-293 6498 <toll-free l. E-mail. 
gpoaccesscu1gpo.i.;ov. 

The Office of the Federal Regi8ter also offers a free service on the National 
Archives and Records Administration·s lNARA > World \Vi<le Web site for public 
law numbers, Federal Register finding aids. and re la tell information. Connect 
to NARA's web site at www.archives.gov ft>deral reg·ister. The NARA site also 
contains links to GPO Access. 

lulu 1, 2004. 
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R.-\Y\10'.\D A. MOSLEY. 

Director, 

OtfiC'e of' the Federal Repister. 





THIS TITLE 

Title 40-PRCYl'I•:CTION OF EKVmO'.\\IE'.'JT is composed of twent:v-nine volumes. 
The parts in these volumes are arranged in the following order: parts 1 -49. parts 
50-·51. part 52 (52.0152.1018), part 52 (52.1019- End), parts 53 59. part 60 (60.1-End). 
part 60 U\ppendicesl. parts 61-£2. part 63 (63.1-63.599). part 63 (63.600-l-63.1199l. part 
63 (63.1200--63.1439). part 63 (63.1440.. Endl parts 64 71. parts 72--80. parts 81-85. part 
86 <86.1-86.599-99) part 86 (86.600-1-Endl. parts 87 99, parts 100-135. parts 136-149. 
parts 150 189. parts 190-259, parts 260--265. parts 266 299. parts 300-399. parts 400-
424, parts 425-699. parts 700-789, and part 790 to End. The contents of these volumes 
represent all current regulations codified under this tit.le of the CFR as of July 
1. 2004. 

Chapter I-Environmental Protection Ag·ency appears in all twent.y-eight vol
umes. An alphabetical Listing of Pesticide Chemicals Index appears in parts 150-
189. Regulations issued by the Council on J<;nvironmPntal Quality appea1· in the 
volume containing part 790 to End. The OMB control numbers for title 40 appear 
in § 9.1 of this chapter. 

For this volume. Elmer Barksdale was Chief Editor. The Code of Federal Regu
lations publication program is under the direction of Frances D. McDonald. as
sisted by Alomha S. Morris. 
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Would you like to 
know ... 
if any changes have been made to the Code 
of Federal Regulations or what documents 
have been published in the Federal Register 
without reading the Federal Register every 
day? If so, you may wish to subscribe to the 
LSA (List of CFR Sections Affected), the 
Federal Register Index, or both. 

LSA 
The LSA (List of CFR Sections Affected) is 
designed to lead users of the Code of Federal 
Regulations to amendatory actions pubiished 1n 
the Federal Register. The LSA is issued monthly in 
cumulative form. Entries indicate the nature of the 
changes-such as revised, removed, or corrected. 
$31 per year. 

Federal Register Index 
The index, covering the contents of the daily 
Federal Register; is issued monthly in cumu!ative 
form. Entries are carried primarily under the names 
of the issuing agencies. Significant subjects are 
carried as cross-references. 
$28 per year. 

A finding aid is included in each publication which 
lists Federal Register page numbers with the date 
of publication in the Federal Register. 

Superintendent of Documents Subscription Order Form 
O·ae' :::·ocess.ng Code 

*5421 0 YES, send me the following indicated subscriptions for one year: 

__ LSA (List of CFR Sections Affected), (LCS) for $31 per year. 

____ Federal Register Index (FRSU) $28 per year. 

Tre tota' cost cf my ~xder s S -------··· 
Price s subject to chan;ic H8rnat1cr:a 
custo!"":le'S please aod 25%. 

Cornpany er personal na:r'Cl 

(Includes regular shipping and handling.) 

For privacy check box below: 

.:..J Do rot -nake my name available to othor mailers 

Check method of payment: 

:J Check payable to Superintendent of Doc1.;ments 

Street address ::J GPO Deposit Account \ I-D 
C:ty, State, ZIP cods 

Daytme phcre witn area C:Jde 

---------------
P:xchase order ~o ;opt cm•; 

Fax your orders (202) 512-2250 

Phone your orders (202) 512-1800 

:J VISA 0 MasterCard [___i_LLJ (expiration date) 

Cred t card No. (;rust be 20 digits) 

Thank you for your order! 

Authorizirg signature 

Mail To: Superintendent of Documents 
PO. Box 371954 
Pittsburgh, PA 15250-7954 

x 
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CHAPTER I-ENVIRONMENTAL PROTECTION 

AGENCY (CONTINUED) 

EDl'l'OJU,\I. Non~: Nomenclature chang-e" to chapter I appeal' at tiS FR -1732L -17325. Aug. 2. 
2000: 66 FR 34375. 34376 .• June 28. 2001. 
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SUBCHAPTER D-WATER PROGRAMS 

PART 100 [RESERVED] 

PART 104-PUBLIC HEARINGS ON 
EFFLUENT STANDARDS FOR TOXIC 
POLLUTANTS 

tlec. 
104.l Applil'abilitv. 
104.2 Definitions. 
104.3 Notke of hearing: objection: pnhlic 

comment. 
104.4 Statement of basis and purpose. 
104.5 Docket and record. 
104.6 Designation of Presidi1w Offi('.er. 
1°'1.7 Powers of Pre8iding· Officer. 
104.8 Prehearing conferences. 
104.9 Admission of evidenC'e. 
104.10 Hearing procedures. 
104.11 Briefs and fincling'8 of fact. 
104.12 Certification of i·ecord. 
104.1:3 Interloeutory and post-hearing re

view of rulin;:rn of the Presiding Offi<.'eL 
motions. 

104.14 Tentative and final tlecif'ion by the 
Administrator. 

104.15 Promulgation of standards. 
104.16 Filing and time. 

AL'THOHITY: Sees. 501 and :~07(a) of thP Fed
eral Water Pollution Control Act. as amend
ed (33 U.S.C. 1251 et seq .. Pub. L. 92-500. 86 
Stat. 816). 

SCWHcE: 41 FR 17902. Apr. 29. 1976, unless 
otherwise noted. 

§ 104.1 Applicability. 
This part shall be applicable to hear

ings required by statute to be held in 
connection with the establishment of 
toxic pollutant effluent standards 
under section 307(al of the Act. 

§ 104.2 .Definitions. 

As used in this part. the term: 
(a) Act means the Federal Water Pol

lution Control Act. as amended. 33 
U.S.C. 1251 et seq., Public Law 92-500. 86 
Stat. 816. 

(b) Administrator means the Adminis
trator of the Environmental Protection 
Agency. or any employee of the Agency 
to whom the Administrator ma:v by 
order delegate his authority to carry 
out his functions under section 307(al 
of the Act, or any person who shall by 
operation of law be authorized to carry 
out such functions. 
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(Cl Agenq1 means the Environmental 
Protection Agency. 

((i l Hearinq Clerk means the Hearing 
Clerk. U.S. l:Gnvironmental Protection 
Ag·ency. 401 M Street S\V .. Washington. 
DC 20460. 

(el Parl71 means the Environmental 
Protection Ag·ency as the proponent of 
an effluent standard or standanls. and 
any person who files an objection pur
suant to § 104.3 hereof. 

if) Person means an individual. cor
ponu:ion. partnership. association. 
:,;tate. municip;tlity or other political 
i<nbdivision of a ;.;tat.e. or an:; intt•rstate 
liod:v. 

<g·l l{ff711rnl standard means any eff1u
Pnt standanl or limitation. which may 
include a prohibition of any discharge. 
established or proposed to be estab
lished for any Loxic pollutant under 
section 3071a1 of the Act. 

(h) Presiclinq Officer mpans the Chief 
Administrative Law Judg·e of the Agen
cy or a person 1lesignated by the Chief 
Administrative Law ,Judg·e or by the 
Administrator to preside at a hearing 
undPl' thl:-; part. in accordance with 
§ 104.6 hereof. 

~ 104.3 Notice of hearing; objection; 
public comment. 

la) Nofi('e of hearing. Whenever the 
Administrator publishes any proposed 
effluent standard. he shall simulta
neously publish a notice of a public 
hearing to be held within thirty days 
following the date of publication of the 
proposed standard. Any person who has 
any objection to a proposed standard 
may file with the hearing clerk a con
cise statement of any such objection. 
No person may participate in the hear
ing on the proposed toxic pollutant ef
fluent standards unless the hearing· 
clerk has received within 25 days of the 
publication of the notice of the pro
posed standards a statement of objec
tion as herein described. In exceptional 
circumstances and for good cause 
shown the Presiding Officer may allow 
an objection to be filed after the filing 
deadline prescribed in the preceding 
sentence. which good cause must in
clude at a minimum lack of actual no
tice on thP part of the objector or any 



§ 104.4 

representative of such objector of the 
proposed standards despite his exercise 
of due diligence, so long as such later 
filing· will not cause undue delay in the 
proceedings or prejudice to any of the 
parties. 

(b) Objections. Any objection to a pro
posed standard which is filed pursuant 
to paragraph (a) of this section shall 
meet the following requirements: 

(1) It shall be filed in triplicate with 
the hearing clerk within the time pre
scribed in paragraph (a) of this section: 

<2) It shall state concisely and with 
particularity each portion of the pro
posed standard to which objection is 
taken: to the greatest extent feasible it 
shall state the basis for such objection: 

(3) To the greatest extent feasible it 
shall (i) state specifically the objec
tor's proposed modification to any such 
standard proposed by the Agency to 
which objection is taken. (ii) set forth 
the reasons why such modification is 
sought, and (iii) identify and describe 
the scientific or other basis for such 
proposed modification. including ref
erence to any pertinent scientific data 
or authority in support thereof. 
Any objection which fails to comply 
with the foregoing provisions shall not 
be accepted for filing. The Presiding 
Officer shall promptly notify any per
son whose objection is not accepted for 
any of the reasons set forth in this sec
tion, stating the reasons therefor. 

(C) Data in support of objection or modi
fication. In the event that the time pre
scribed for filing objections pursuant 
to paragraphs (a) and (b) of this section 
is insufficient to permit an objecting 
party to fully set forth with such ob
jection the basis therefor together with 
the information and data specified in 
paragraph (b)(3) of this section. he may 
so state at the time of the filing of 
such objection. and file a more com
plete statement of such basis. informa
tion, and data (hereinafter referred to 
as "supplemental data") within the 
time prescribed by this paragraph (C). 

The supplemental data herein de
scribed shall be filed not later than 40 
days following publication of the pro
posed effluent standards. 

(d) Public comment. The notice re
quired under paragraph (a) of this sec
tion shall also provide for the submis
sion to the Agency of written com-
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ments on the proposed rulemaking by 
interested persons not filing objections 
pursuant to this section as hereinabove 
described, and hence not participating 
in the hearing as parties. The notice 
shall fix a time deadline for the sub
mission of such comments which shall 
be not later than the date set for com
mencement of the hearing. Such com
ments shall be received in evidence at 
the commencement of the hearing. The 
Administrator in making any decision 
based upon the record shall take into 
account the unavailability of cross-ex
amination in determining the weight 
to be accorded such comments. 

<el Promulgation in absence of objec
tirm. If no objection is filed pursuant to 
thhi section, then the Administrator 
shall promulgate the final standards on 
the basis of the Agency's statement of 
basis and purpose and any public com
ments received pursuant to paragraph 
1d) of this section. 

* 104.4 Statement of basis and purpose. 
Whenever the Administrator pub

lishes a proposed effluent standard. the 
notice thereof published in the FED
ERAL REGISTER shall include a state
ment of the basis and purpose of the 
standard or a summary thereof. This 
statement shall include: 

<a) The purpose of the proposed 
standard: 

<bl An explanation of how the pro
posed standard was derived; 

<cl Scientific and technical data and 
studies supporting the proposed stand
ard or references thereto if the mate
rials are published or otherwise readily 
available: and 

(dJ Such other information as may be 
reasonably required to set forth fully 
the basis of the standard. 
Where the notice of the proposed rule
making summarizes the full statement 
of basis and purpose, or incorporates 
documents by reference, the documents 
thus summarized or incorporated by 
reference shall thereupon be made 
available by the Agency for inspection 
and copying by any interested person. 

§ 104.5 Docket and record. 
Whenever the Administrator pub

lishes a notice of hearing under this 
part. the hearing clerk shall promptly 
establish a docket for the hearing. The 
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docket shall include all written objec
tions filed by any party, any public 
comments received pursuant to 
§104.3(d). a verbatim transcript of the 
hearing. the statement of basis and 
purpose required by § 104.4. and any 
supporting documents referred to 
therein. and other documents of exhib
its that may be received in evidence or 
marked for identification by or at the 
direction of the Presiding Officer, or 
filed by any party in connection with 
the hearing. Copies of documents in the 
docket shall be available to any person 
upon payment to the Agency of such 
charges as the Agency may prescribe to 
cover the costs of duplication. The ma
terials contained in the docket shall 
constitute the record. 

§ 104.6 Designation of Presiding Offi-
cer. 

The Chief Administrative Law Judge 
of the Agency may preside personally 
at any hearing under this part, or he 
may designate another Administrative 
Law Judge as Presiding Officer for the 
hearing. In the event of the unavail
ability of any such Administrative Law 
Judge. the Administrator may des
ignate a Presiding Officer. No person 
who has any personal pecuniary inter
est in the outcome of a proceeding 
under this part. or who has partici
pated in the development or enforce
ment of any standard or proposed 
standard at issue in a proceeding here
under, shall serve as Presiding Officer 
in such proceeding. 

§ 104.7 Powers of Presiding Officer. 
The Presiding Officer shall have the 

duty to conduct a fair hearing within 
the time constraints imposed by sec
tion 307(a) of the Act. He shall take all 
necessary action to avoid delay and to 
maintain order. He shall have all pow
ers necessary to these ends. including 
but not limited to the power to: 

(a) Rule upon motions and requests: 
(b) Change the time and place of the 

hearing. and adjourn the hearing from 
time to time or from place to place: 

( c) Examine and cross-examine wit
nesses: 

(d) Admit or exclude evidence; and 
(e) Require any part or all of the evi

dence to be submitted in writing and 
by a certain date. 
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~ 104.8 Prehearing conferences. 
Prehearing conferences are encour

aged for the purposes of simplification 
of issues, identification and scheduling 
of evidence and witnesses. the estab
lishment of an orderly framework for 
the proceedings. the expediting of the 
hearing. and such other purposes of a 
similar nature as may be appropriate. 

(a) The Presiding Officer on his own 
motion may. and at the request of any 
party made within 20 days of the pro
posal of standards hereunder shall. di
rect all parties to appear at a specified 
time and place for an initial hearing 
session in the nature of a prehearing 
conference. Matters taken up at the 
conference may include. without limi
t.ation: 

O) Consideration and simplification 
of any issues of law or fact: 

(2l Identification. advance submis
sion, marking for identification, con
,;ideration of any objections to admis
sion. and admission of documentary 
evidence: 

(3) Possible stipulations of fact: 
<4l The identification of each witness 

expected to be called by each party. 
and the nature and substance of his ex
pected testimony; 

(5) Scheduling of witnesses where 
practicable, and limitation of the num
ber of witnesses where appropriate in 
order to avoid delay or repetition: 

(6) If desirable. the segregation of the 
hearing into separate segments for dif
ferent provisions of the proposed efflu
ent standards and the establishment of 
separate service lists; 

(7) Encourag·ement of objecting par
ties to agree upon and designate lead 
counsel for objectors with common in
t,erests so as to avoid repetitious ques
t.ioning of witnesses. 

(b) The Presiding Officer may. fol
lowing a prehearing conference, issue 
an order setting forth the agreements 
reached by the parties or representa
tives. the schedule of witnesses. and a 
statement of issues for the hearing. In 
addition such order may direct the 
parties to file and serve copies of docu
ments or materials. file and serve lists 
of witnesses which may include a short 
summary of the expected testimony of 
each and. in the case of an expert wit
ness. his curriculum vitae. and may 
contain such other directions as may 



§ 104.9 

be appropriate to facilitate the pro
ceedings. 

§ 104.9 Admission of evidence. 
(a) Where the Presiding Officer has 

directed identification of witnesse::> and 
production of documentation eviclence 
by a certain date. the Presiding Officer 
may exclude any such evidence. or 
refuse to allow any witness to testify. 
when the witness was not identified or 
the document was not served lJy the 
time set by the Presiding Officer. Any 
such direction with respect to a party's 
case in chief shall not preclude the use 
of such evidence or testimony on rebut
tal or response. or upon a showing sat
isfactory to the Presiding Officer that 
good cause existed for failure to serve 
testimony or a document or identify a 
witness by the time required. The Pre
siding Officer may require direct testi
mony to be in writing under oath and 
served by a certain date. and may ex
clude testimony not so serverl. 

(bl At the first prehearing con
ference. or at another time before the 
beginning of the taking of oral t.esti
mony to be set by the Presiding Offi
cer, the statement of basis and pur
pose. together with any publications or 
reference materials cited therein. ex
cept where excluded by stipulation. 
shall be received in evidence. 

( c) The Presiding Officer may exclude 
evidence which is immaterial. irrele
vant. unduly repetitious or cumulative. 
or would involve undue delay. or 
which, if hearsay. is not of the sort 
upon which responsible persons are ac
customed to rely. 

(d) If relevant and material evidence 
is contained in a report or document 
containing immaterial or irrelevant 
matter, such immaterial or irrelevant 
matter may be excluded. 

(e) Whenever written testimony or a 
document or object is excluded from 
evidence by the Presiding Officer, it 
shall at the request of the proponent be 
marked for identification. Where oral 
testimony is permitted by the Pre
siding Officer, but the Presiding Officer 
excludes particular oral testimony. the 
party offering such testimony may 
make a brief offer of proof. 

(f) Any relevant and material docu
mentary evidence. including but not 
limited to affidavits. published arti-
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cles. and official documents. regardless 
of the availability of the affiant or au
thor for cross-examination. may be ad
mitt.ed in evidence. subject to the pro
visions of paragraphs (a). (cl. and Id) of 
this section. The availability or non
a.\'ailabili ty of cross-examination shall 
be considered as affecting the weight to 
be accorded such evidence in any deci
sion based upon the record. 

rgi Official notice may be taken by 
the Presiding Officer or the Adminis
trator of any matter which could be ju
<licially noticed in the United States 
Di:>trict Courts. and of other facts 
within the specialized knowledge and 
experience of the Agency. Opposing 
parties shall be g·iven adequate oppor
tunit.y to show the contrary. 

~ 104.10 Hearing procedures. 

ral Following the admission in evi-· 
dence of the materials described in 
§ 104.9(1J l. the Agency shall have the 
right at the commencement of the 
hearing to supplement that evidence or 
to introduce additional relevant evi
denct~. Thereafter the evidence of each 
objector shall be presented in support 
of its objection and any proposed modi
fication. The Agency staff shall then be 
given an opportunity to rebut or re
spond to the objectors· presentation, 
inclucling at its option the introduction 
of evidence which tends to support a 
standard or standards other than as set 
forth in the Agency's own initially pro
posed standards. In the event that evi
dence which tends to support such 
other standard or standards is offered 
and received in evidence. then the ob
jf~ctors may thereafter rebut or respond 
to any such new evidence. 

<bl The burden of proof as to any 
modification of any standard proposed 
by the Agency shall be upon the party 
who advocates such modification to 
show that the proposed modification is 
justified based upon a preponderance of 
the evidence. 

< c) Where necessary in order to pre
vent undue prolongation of the hear
ing, or to comply with time limitations 
set forth in the Act. the Presiding Offi
cer may limit the number of witnesses 
who may testify, and the scope and ex
tent of cross-examination. 
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( d) A verbatim transcript of the hear
ing shall be maintained and shall con
stitute a part of the record. 

(el If a party objects to the admission 
or rejection of any evidence or to any 
other ruling of the Presiding Officer 
during the hearing. he shall state brief
ly the grounds of such objection. With 
respect to any ruling on evidence. it 
shall not be necessary for any party to 
claim an exception in order to preserve 
any right of subsequent review. 

(f) Any party may at any time with
draw his objection to a proposed eff1u
ent standard. 

* 104.11 Briefs and findings of fact. 
At the conclusion of the hearing. the 

Presiding Officer shall set a schedule 
for the submission by the parties of 
briefs and proposed findings of fact and 
conclusions. In establishing the afore
said time schedule. the Presiding Offi
cer shall consider the time constraints 
placed upon the parties and the Admin
istrator by the statutory deadlines. 

§ 104.12 Certification of record. 
As soon as possible after the hearing·. 

the Presiding Officer shall transmit to 
the hearing clerk the transcript of the 
testimony and exhibits introduced in 
the hearing. The Presiding Officer shall 
attach to the original transcript his 
certificate stating that. to the best of 
his knowledge and belief. the tran
script is a true transcript of the testi
mony given at the hearing except in 
such particulars as he shall specify, 
and that the exhibits transmitted are 
all the exhibits as introduced at the 
hearing· with such exceptions as he 
shall specify. 

* 104.13 Interlocutory and post-hear
ing review of rulings of the 
Presiding Officer; motions. 

<al The Presiding Officer may certify 
a ruling for interlocutory review by the 
Administrator where a party so re
quests and the Presiding Officer con
cludes that (1) the ruling from which 
review is sought involves an important 
question as to which there is substan
tial ground for difference of opinion. 
and (2) either (il a subsequent reversal 
of his ruling would be likely to result 
in substantial delay or expense if left 
to the conclusion of the proceedings. or 
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1 ii l a ruling on the question by the Ad
ministrator would be of material as
sistance in expediting the hearing. The 
certificate shall be in writing and shall 
specify the material relevant to the 
ruling certified. If the Administrator 
determines that interlocutory review is 
not warranted. he may decline to con
sider the ruling which has been cer
tified. 

(bl Where the Presiding Officer de
clines to certify a ruling the party who 
had requested certification may apply 
t.o the Administrator for interlocutory 
review. or the Administrator may on 
his own motion direct that any matter 
1Je 8Ubmit.ted to him for review. subject 
to the standard" for review set forth in 
paragTaph tal of this section. An appli
cation for review shall be in writing· 
and shall briefly state the grounds re
lied on. If the Administrator takes no 
action with respect to such application 
for interlocutory review within 15 days 
of its filing. such application shall be 
deemed to have been denied. 

( c > Unlt~ss otherwise ordered by the 
Presiding Officer or the Administrator. 
the hearing shall continue pending con
:oideration by the Administrator of any 
ruling or request for interlocutory re-
view. 

(dJ Unless ot.herwise ordered by the 
Presiding Officer or the Administrator. 
briefs in response to any application 
for interlocutory review may be filed 
by any party within five days of the fil
ing of the application for review. 

(el Failure to request or obtain inter
locutory review does not waive the 
rights of any party to complain of a 
ruling following· completion of the 
hearing. \Vithin five days following the 
close of a hearing under this part. any 
party may apply to the Administrator 
for post-hearing review of any proce
dural ruling. or any ruling made by the 
Presiding Officer concerning the ad
mission or exclusion of evidence to 
which timely objection was made. 
Within seven days following the filing 
of any such application any other 
party may file a brief in response 
thereto. 

(f) If the Administrator on review 
under paragraph ( e) of this section de
termines that evidence was improperly 
excluded. he may order its admission 
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without remand for further pro
ceedings. or may remand with such in
structions as he deems appropriate 
concerning cross-examination. or op
portunity for any party to submit fur
ther evidence. with respect to such evi
dence as he directs should be admitted. 
In making his determination whether 
to remand. the Administrator shall 
consider whether the statutory time 
restraints permit a remand. and wheth
er it would be constructive to allow 
cross-examination or further evidence 
with respect to the newly admitted evi
dence. If evidence is admitted without 
cross-examination. the Administrator 
shall consider the lack of opportunity 
for cross-examination in determining 
the weight to be given such evidence. 

(gl Motions shall be brief. in writing. 
and may be filed at any time following 
the publication of the proposed effluent 
standards, unless otherwise ordered by 
the Presiding Officer or the Adminis
trator. Unless otherwise ordered or 
provided in these rules. responses to 
motions may be filed within seven days 
of the actual filing of the motion with 
the hearing clerk. 

* 104.14 Tentative and final decision 
by the Administrator. 

<al As soon as practicable following 
the certification of the record and the 
filing by the parties of briefs and pro
posed findings of fact and conclusions 
under §104.11. the Administrator. with 
such staff assistance as he deems nec
essary and appropriate. shall review 
the entire record and prepare and file a 
tentative decision based thereon. The 
tentative decision shall include find
ings of fact and conclusions. and shall 
be filed with the hearing clerk who 
shall at once transmit a copy thereof 
to each party who participated at the 
hearing. or his attorney or other rep
resentative. 

(b) Upon filing of the tentative deci
sion. the Administrator may allow a 
reasonable time for the parties to file 
with him any exceptions to the 
tenative decision. a brief in support of 
such exceptions containing appropriate 
references to the record. and any pro
posed changes in the tentative deci
sion. Such materials shall. upon sub
mission. become part of the record. As 
soon as practicable after the fi I ing 
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thereof the Administrator shall pre
pare and file a final decision. copies of 
which shall be transmitted to the par
ties or their representatives in the 
manner prescribed in paragraph (a) of 
this section. 

(cl In the event that the Adminis
trator determines that due and timely 
execution of his functions. including 
compliance with time limitations es
tablished by law. imperatively and un
avoidably so requires. he may omit the 
preparation and filing of the tentative 
decision and related procedures set 
forth in paragraph (bl of this section. 
ancl shall instead prepare and file a 
final decision. copies of which shall be 
transmitted to the parties or their rep
resentatives in the manner prescribed 
in paragraph (a) of this section. 

! d l Any decision rendered by the Ad
ministrator pursuant to this section 
shall include a statement of his find
ings and conclusions. and the reasons 
and basis therefor. and shall indicate 
the toxic pollutant effluent standard or 
standards which the Administrator is 
promulgating or intends to promulg·ate 
based thereon. 

~ 104.15 Promulgation of standards. 
Cpon consideration of the record. at 

the time of his final decision the Ad
ministrator shall determine whether 
the proposed effluent standard or 
standards should be promulgated as 
proposed. or whether any modification 
Lhereof is justified based upon a 
proponderance of the evidence adduced 
at the hearing, regardless of whether or 
not such modification was actually 
proposed by any objecting party. If he 
determines that a modification is not 
justified, he shall promulgate the 
standard or standards as proposed. If 
he detennines that a modification is 
justified. he shall promulgate a stand
ard or standards as so modified. 

~ 104.16 Filing and time. 
!al All documents or papers required 

or authorized by the foregoing provi
:-;ions of this part including. but not 
limited to. motions. applications for 
review, and briefs, shall be filed in du
plicate with the hearing clerk. except 
as otherwise expressly provided in 
these rules. Any document or paper so 
required or authorized to be filed with 
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the hearing clerk. if it is filed during 
the course of the hearing. shall be also 
filed with the Presiding Officer. A copy 
of each document or paper filed by any 
party with the Presiding Officer. with 
the hearing clerk. or with the Adminis
trator shall be served upon all other 
parties. except to the extent that the 
list of parties to be so served may be 
modified by order of the Presiding Offi
cer. and each such document or paper 
shall be accompanied by a certifica,te 
of such service. 

< b) A party ma:v be represented in 
any proceeding under this part by an 
attorney or other authorized represent
ative. When any document or paper is 
required under these rules to be served 
upon a party such service shall be 
made upon such attorney or other rep
resentative. 

(c) Except where these rules or an 
order of the Presiding Officer rPquire 
receipt of a document by a certain 
date. any document or paper rel1uired 
or authorized to be filed hv this nart 
shall be deemed to be filed "when post
marked. or in the case of papen; deliv
ered other than by mail. when received 
by the hearing· clerk. 

<dl Sundays and leg·al holidays shall 
be included in computing· the time al
lowed for the filing of any document or 
paper. provided. that when such time 
expires on a Sunday or legal holiday. 
such period shall be extended to in
clude the next following business rlav. 

PART 105-RECOGNITION AWARDS 
UNDER THE CLEAN WATER ACT 

Sec 

105.l Backgrouncl. 
105.2 Definitions. 
105.3 Title. 

EL!GIR!LITY Rc~lll'IH.E:VJE:o;'f'S 

105.4 What are t.he requirements for the 
Awards Program" 

105.5 Who is eligib!P to win an awartP 
105.6 What are the Awards ProgTam cat

egories for which I may be eligib!p 0 

APPL!CATIO;\; AND NO~Il;\;ATJO:-; PROCI·>"" 

105.7 How do I apply for an award? 
105.8 When can I apply for an aw:ud 0 

105.9 How can I get nominated for a11 award 0 
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8EI.ECTION CRITEHIA 

105.10 What do I need to be considPred for 
an award'? 

105.11 Who selects the award winners? 
105.12 How is the awards review committee 

selected'' 
105.18 How are the awards winners ~Plectecl" 

105.H How are award winners notified'? 
105.15 How are award winners recognized'? 
105.16 How :tre award winners publicized9 

At·rwmIT\. 8Pc:tion 501\a) and (el of the 
Clean WatPr Ac!. !C\\'Al. 33 l'.S.C. 1361(al and 
'P). 

S< •l HCF:: fli FH GH2. Feb. 8. 2002. unles;; 
otherwise nutt'd. 

~ 105.1 Background. 

The Environmental Protection Agen
cy·s lEPA i Clean Water Act (C\VA) Rec
ognition Awards Program is authorized 
hy GWA ;;ection 50l(e L The Adminis
trator may provide official recognition 
to industrial organizations and poli t
ic al subdivisions of States which dur
ing the preceding· year demonstrated 
:-tn outstanding technological achieve
ment or an innovative process. method 
or device in their waste treatment ancl 
pollution a!Jat.ement program::;. The 
wa::;tewatPr m:magement progTams can 
>!enerally he characterized as waste 
treatment and or pollution abatement 
progTams. Individual EPA Regional Ad
ministrators (and Regional officials 
they may desi1rnate) also may conduct 
Regional CWA Recognition' Awards 
Programs according· to and consistent 
with the pro\'i,;ions of this part. 

~ 105.2 Definitions. 

Applicant mean::; the person author-
1zed to complete the application on be
half of an industrial organization 01 

political subdivision of States. 
Applicatwn means a completed ques

tionnaire. nomination form. or other 
documentation submitted to or by the 
States. EPA H.egions or headquarters 
for consideration of a national CWA 
Recognition A ward. 

I mean::; the n.pplicant for an award. 
Industrial organization means any 

company. corporation. association. 
partnership. firm. university. not-for
profit onrnnizat.ion. or wastewater 
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treatment facility. as well as a Fed
eral, State or Tribal government 
wastewater treatment facility. or U.S. 
military command to the extent such 
government and other organizations 
operate in an "industrial" capacity in 
the treatment of wastes or abatement 
of pollution. 

Nominee means a candidate rec
ommended by the State or Tribe or 
EPA for consideration for a CW A Rec
ognition Award. 

Political subdivision of State means a 
municipality. city, town. borough. 
county. parish. district. association. or 
other public body (including an inter
municipal agency of two or more of the 
foregoing entities) created by or pursu
ant to State law. 

State means any of the 50 States. the 
District of Columbia. the Common
wealth of Puerto Rico. the U.S. Virgin 
Islands. Guam. American Samoa. and 
the Commonwealth of Northern Mar
iana Islands. 

State water pollution control agency 
means the State agency designated by 
the Governing Authority having re
sponsibility for enforcing State laws 
relating to the abatement of water pol
lution. 

You means the applicant for an 
award. 

§ 105.3 Title. 
The awards are known as the Na

tional Clean Water Act Recognition 
Awards (hereinafter, the Awards Pro
gram). 

ELIGIBILITY REQFIIU3ME1\TS 

* 105.4 What are the requirements for 
the Awards Program? 

(a) EPA will administer the Awards 
Program. and should establish annual 
guidance as necessary to administer 
the Awards Program. EPA will request 
from the various offices. and States 
and Tribes as appropriate. nominations 
for the Awards Program. 

(b) Nominees must be in total com
pliance with all applicable water qual
ity requirements under the CWA in 
order to be eligible for an award. and 
otherwise have a satisfactory record 
with respect to environmental quality. 

(c) Nominees must provide written 
documentation as evidence to support 
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their outstanding technological 
achievement or innovative process. 
method or device in their waste treat
ment and/or pollution abatement pro
gra.ms. 

<dl EPA may issue annual guidance 
memoranda to administer each year's 
awards programs. For information on 
the availability of additional guidance. 
contact the U.S. Environmental Pro
tection Agency, Municipal Assistance 
Branch. 1200 Pennsylvania Avenue. 
NW .. Mail Code 4204-M. Washington. 
DC 20460. You may also visit EPA's 
Web site at www.epa.gov/owm. 

§ 105.5 Who is eligible to win an 
award? 

A municipality, city. town, borough, 
county. parish. district. association, 
government agency, or other public 
body. (including an intermunicipal 
agency of two or more of the foregoing 
entities) created by or pursuant to 
State law; a company, corporation. as
sociation. partnership, firm, univer
sity. not-for-profit organization, or 
wastewater treatment facility, as well 
as a Federal. State or Tribal govern
ment wastewater treatment facility, or 
U.S. military command to the extent 
such government and other organiza
tions operate in an industrial capacity 
in the treatment of wastes or abate
ment of pollution may be considered 
for a recognition award. 

!i 105.6 What are the Awards Program 
categories for which I may he eligi
ble? 

EPA will publish from time to time. 
a notice in the FEDERAL REGIST.I<:R an
nouncing the current Awards Program 
categories. EPA also may subsequently 
discontinue. combine. or rename cat
egories by notice published in the FED
J<;RAL RF~GISTER. 

APPLICATIO~ AND NOl\III\ATIO'.\i PROCESS 

* 105. 7 How do I apply for an award? 
You may contact your local EPA Re

gional office for information on the 
A wards Program guidance each year, 
or check the Web site at http:!/ 
u u;u;.epa.gov/owm/intnet.htm. EPA may 
use an application or nomination proc
ess. as appropriate for the program or 
Region. 
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§ 105.8 When can I apply for an award? 
You can contact your local EPA Re

g·ional office for award submission 
deadline information which may vary 
for the award categ·ories. or check the 
Web site at http: .1ncw.epa.go1· mrm. 
intnet.htm. 

ii 105.9 How can I get nominated for an 
award? 

You may apply to. or ask your ~tate. 
Tribe or EPA Region to nominate vou 
for an award. Only applications or 
nominations recommended by EPA Re
gions are considered for the national 
award. EPA personnel conduct compli
ance evaluations prior to presenting a 
national award. 

§ 105.10 What do I need to be consid
ered for an award? 

Your facility or pollution abat,ement 
program must be in total compliance 
with all applicable water quality re
quirements. and otherwise have a satis
factory record with respect to environ
mental quality. Additionally. your fa
cility or pollution abatement program 
must provide written documentation as 
evidence of an outstanding techno
logical achievement or an innovative 
process. method or device dem
onstrated in the preceding year. which 
resulted in environmental benefits. 
cost savings and'or public acceptance. 

§ 105.11 Who selects the award win· 
ners? 

After EPA receives the completed ap
plication, the application is evaluated 
by a review committee. After the re
view committee completes its evalua
tion of the programs that have been 
nominated. they make recommenda
tions for the national awards. EPA 
then analyzes the results and selects 
the award winners. 

§ 105.12 How is the awards review 
committee selected? 

EPA review committee members are 
selected by the EPA and in some cases. 
State or Tribal water pollution control 
agencies. The number of participants 
in a nominations review process is 
based on staff availability. and may be 
one person. 
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* 105.13 How are the award winners 
selected? 

Nomine.-•s and applications are rec .. 
ommended by EPA regions. EPA per
,;onnel co!llluct compliance evaluation;,; 
prior to vresenting a national award. 
!<:PA selects national award winner" 
tiased on dernonstrated evidence of ot,t
-.t.an<ling ~11111 or innovative wastewater 
l reat.ment anti pollution abatement 
progTarns or p1·ojects which i·esult in 
''11\'ironmt>n'cal benefits. cost. saving;:; 
.ind or puh!H· accE'pt.ancP. Ba,wd upcn 
1·esults of l't'\'iew committee evalua
, ions. tht· Agt"Hc'Y selects first place 
winners for a nat wnal awarll in the ap .. 
;>l'oprL1tP awards categol'ies. A ,;ecotlll 
p]ac·e winner may or may not be se
iect<~d. EPA ma:v or may not ;.;elect. an 
.cward winner for ever:.· awards pro
..:Tam cat;•gor:v. Award decisions are 
:10t :-;ubjec t to aclrninistrati VP re\·iew. 

~\\L\l:.11:-; Rr:coc;c'1Tio>: 

~ 105.14 How are award winners noti
fied'? 

EPA not.ifies national award winners 
by letter. 

~ 105.15 How are award winners recog
nized? 

B~PA presents national award winners 
wit.h a certificate or plaque at an 
ctwards presentation ceremony as rec
ognition for an outstanding techno
logical achievement or an innovative 
process. method or device in waste
water treatment and·or pollution 
abatement programs_ The President of 
the United States. the Governor of the 
State. or Tribal leader of the jurisdic
tion reservation in which the awardee 
is situated. the Speaker of the House of 
Representatives and the President pro 
tempore of the Senate are notified by 
the Administrator. 

~ 105.16 How are award winners pub· 
licized? 

EPA announces the annual national 
recognition award winners through no
tice published in the FEDEHAL REG
f STER. 
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PART 108-EMPLOYEE PROTECTION 
HEARINGS 

Sec. 
108.1 Applicability. 
108.2 Definitions. 
108.3 Request for investigation. 
108.4 Investigation by Regional Adminis-

trator. 
108.5 P1·ocedure. 
108.6 Recommendations. 
108.7 Hearing l1efore Adminh;trator. 

AlTTHORITY: Sec. 507(e1. Pub. L. 92--500. 86 
Stat. 816 <33 U.S.C. 1251 el seq.). 

socm·w 39 FR 15398. May 3. 1974. unless 
otherwise noted. 

* 108.1 Applicability. 
This part shall be applicable to inves

tigations and hearings required by sec
tion 507(e) of the Federal Water Pollu
tion Control Act. as amended. 33 U.S.C. 
1251 et seq. (Pub. L. 92-500). 

* 108.2 Definitions. 
As used in this part. the term: 
(a) Act means the Federal \.Vater Pol

lution Control Act, as amended: 
(b) Effluent limitation means any ef

fluent limitation which is established 
as a condition of a permit issued or 
proposed to be issued by a State or by 
the Environmental Protection Agency 
pursuant to section 402 of the Act; any 
toxic or pretreatment effluent standard 
established under section 307 of the 
Act: any standard of performance es
tablished under section 306 of the Act; 
and any effluent limitation established 
under section 302. section 316. or sec
tion 318 of the Act. 

(C) Order means any order issued by 
the Administrator under section 309 of 
the Act; any order issued by a State to 
secure compliance with a permit. or 
condition thereof. issued under a pro
gram approved pursuant to section 402 
of the Act: or any order issued by a 
court in an action brought pursuant to 
section 309 or section 505 of the Act. 

(d) Party means an employee filing a 
request under § 108.3. any employee 
similarly situated. the employer of any 
such employee, and the Regional Ad
ministrator or his designee. 

(el Administrator or Regional Adminis
trator means the Administrator or a 
Regional Administrator of the Envi
ronmental Protection Agency. 
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!i 108.3 Request for investigation. 
Any employee who is discharged or 

laid-off. threatened with discharge or 
lay-off. or otherwise discriminated 
against by any person because of the 
alleged results of any effluent limita
tion or order issued under the Act. or 
any representative of such employee. 
may submit a request for an investiga
tion under this part to the Regional 
Administrator of the region in which 
such discrimination is alleged to have 
occurred. 

§ 108.4 Investigation by Regional Ad
ministrator. 

t;pon receipt of any request meeting 
the requirements of § 108.3, the Re
g·ional Administrator shall conduct a 
full investigation of the matter, in 
order to determine whether the request 
may be related to an effluent limita
tion or order under the Act. Following 
the investigation. the Regional Admin
istrator shall notify the employee re
questing the investigation (or the em
ployee's representative) and the em
ployer of such employee, in writing. of 
his preliminary findings and conclu
sions. The employee, the representa
tive of such employPe. or the employer 
may within fifteen days following re
ceipt of the preliminary findings and 
conclusions of the Regional Adminis
trator request a hearing under this 
part. Upon receipt of such a request. 
the Reg·ional Administrator. with the 
coDcunence of the Chief Administra
tive Law Judge, shall publish notice of 
a hearing to be held not less than 30 
days following the date of such publica
tion where he determines that there 
are factual issues concerning the exist
ence of the alleged discrimination or 
its relationship to an effluent limita
tion or order under the Act. The notice 
shall specify a date before which any 
party (or representative of such party) 
may submit a request to appear. 

§ 108.5 Procedure. 
Any hearing held pursuant to this 

part shall be of record and shall be con
ducted according to the requirements 
of 5 U.S.C. 554. The Administrative Law 
Judge shall conduct the hearing in an 
orderly and expeditious manner. By 
agreement of the parties. he may dis
miss the hearing. The Administrative 
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Law Judge. on his own motion, or at 
the request of any party, shall have the 
power to hold prehearing conferences, 
to issue subpoenas for the attendance 
and testimony of witnesses and the 
production of relevant papers, books. 
and documents. and he may administer 
oaths. The Regional Administrator. 
and any party submitting a request 
pursuant to § 108.3 or § 108.4. or counsel 
or other representative of such party 
or the Regional Administrator. may 
appear and offer evidence at the hear
ing. 

* 108.6 Recommendations. 

At the conclusion of any hearing 
under this part. the Administrative 
Law Judge shall, based on the record. 
issue tentative findings of fact and rec
ommendations concerning the alleged 
discrimination. and shall submit such 
tentative findings and recommenda
tions to the Administrator. The Ad
ministrator shall adopt or modify the 
findings and recommendations of the 
Administrative Law Judge. and shall 
make copies of such findings and rec
ommendations available to the com
plaining employee. the employer. and 
the public. 

§ 108.7 Hearing before Administrator. 

At his option, the Administrator may 
exercise any powers of an Administra
tive Law Judge with respect to hear
ings under this part. 

PART 109-CRITERIA FOR STATE, 
LOCAL AND REGIONAL OIL RE
MOVAL CONTINGENCY PLANS 

Sec. 
109.1 Applicability. 
109.2 Definitions. 
109.3 Purpose and scope. 
109.4 Relationship to Federal response 

actions. 
109.5 Development and implementation cri

teria for State. local and regional oil re
moval contingency plans. 

109.6 Coordination. 

Al'.'l'HORITY: Sec. lltj)(l)(Bl. 84 Stat. 96. 33 
U.S.C. 1161(j)(l)(BJ. 

SOl'RCE: 36 FR 22485. Nov. 25. 1971. unless 
otherwise noted. 
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~ 109.1 Applicability. 

The criteria in this part are provided 
to assist State. local and regional 
agencies in the development of oil re
moval contingency plans for the inland 
navigable waters of the United States 
and all areas other than the high seas. 
coastal and contiguous zone waters. 
eoastal and Great Lakes ports and har
bors and such other areas as may be 
agreed upon between the Environ
mental Protection Agency and the De
partment of Transportation in accord
ance with section ll(jl<lHBl of the Fed
eral Act, Executive Order No. 11548 
dated July 20. 1970 (35 FR 11677) and 
§306.2 of the National Oil and Haz
ardous Materials Pollution Contin
gency Plan ( 35 FR 8511). 

§ 109.2 Definitions. 

As used in these guidelines. the fol
lowing terms shall have the meaning 
indicated below: 

(aJ Oil means oil of any kind or in 
any form. including. but not limited to. 
petroleum. fuel oil. sludge. oil refuse. 
and oil mixed with wastes other than 
dredged spoil. 

<bl Discharge includes. but is not lim
ited to. any spilling. leaking. pumping·. 
pouring, emitting. emptying. or dump
ing. 

<cl Remoz·e or removal refers to the re
moval of the oil from the water and 
shorelines or the taking of such other 
actions as may lJe necessary to mini
mize or mitigate damage to the public 
health or welfare. including, but not 
limited to. fish. shellfish. wildlife. and 
public and private property. shorelines. 
and beache:-J. 

(d) Major disaster means any hurri
cane. tornado. storm, flood. high water. 
wind-driven water. tidal wave. earth
quake. drought. fire. or other catas
trophe in any part of the United States 
which. in the determination of the 
President. is or threatens to become of 
sufficient severity and magnitude to 
warrant disaster assistance by the Fed
eral Government to supplement the ef
forts and available resources of States 
and local governments and relief orga
nizations in alleviating the damage. 
loss. hardship. or suffering caused 
1 hereby. 
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(e) United States means the States. 
the District of Columbia. the Common
wealth of Puerto Rico. the Canal Zone. 
Guam. American Samoa. the \'irgin Is
lands. and the Trust Territory of the 
Pacific Islands. 

(f) Federal Act means the Federal 
Water Pollution Control Act.. as 
amended. 33 U.S.C. 1151 el seq. 

~ 109.3 Purpose and scope. 

The guidelines in this part establish 
minimum criteria for the development 
and implementation of State. local. 
and regional contingency plans by 
State and local governments in con
sultation with private interests to in
sure timely, efficient. coordinated and 
effective action to minimize damage 
resulting from oil discharges. Such 
plans will be directed toward the pro
tection of the public health or welfare 
of the United States. including. but not 
limited to, fish. shellfish. wildlife. and 
public and private property. shorelines, 
and beaches. The development and im
plementation of such plans 8hall be 
consistent with the National Oil and 
Hazardous Materials Pollution Contin
gency Plan. State. local and regional 
oil removal contingency plans shall 
provide for the coordination of the 
total response to an oil discharge so 
that contingency organizations estab
lished thereunder can function inde
pendently, in conjunction with each 
other. or in conjunction with the Na
tional and Regional Response Teams 
established by the National Oil and 
Hazardous Materials Pollution Contin
gency Plan. 

§ 109.4 Relationship to Federal re
sponse actions. 

The National Oil and Hazardous Ma
terials Pollution Contingency Plan 
provides that the Federal on-scene 
commander shall investigate all re
ported spills. If such investigation 
shows that appropriate action is being 
taken by either the discharger or non
Federal entities, the Federal on-scene 
commander shall monitor and provide 
advice or assistance, as required. If ap
propriate containment or cleanup ac
tion is not being taken by the dis
charger or non-Federal entities. the 
Federal on-scene commander will take 
control of the response activity in ac-
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cordance with :>ection llt c H 1 l of the 
Federal Act. 

§ 109.5 Development and implementa
tion criteria for State, local and 
regional oil removal contingency 
plans. 

Criteria for the development and im
plementation of State. local and re
gional oil removal contingency plans 
are: 

tal Definition of the authorities. re
sponsibilities and duties of all persons, 
organizations or agencies which are to 
he involved or could be involved in 
planning or directing oil removal oper
ations. with particular care to clearly 
deflne the authorities. responsibilities 
and duties of State and local govern
mental agencies to avoid unnecessary 
duplication of contingency planning 
activities and to minimize the poten
tial for conflict and confusion that 
could be generated in an emerg·ency 
situation as a result of such duplica
tions. 

( b) Establishment of notification pro
cedures for the purpose of early detec
tion and timely notification of an oil 
discharge including: 

( ll The identification of critical 
water use areas to facilitate the report
ing of and response to oil discharges. 

<2l A current list of names, telephone 
numbers and addresses of the respon
sible persons and alternates on call to 
receive notification of an oil discharge 
as well as the names, telephone num
bers and addresses of the organizations 
and agencies to be notified when an oil 
discharge is discovered. 

(3l Provisions for access to a reliable 
communications system for timely no
tification of an oil discharge and incor
poration in the communications sys
tem of the capability for interconnec
tion with the communications systems 
established under related oil removal 
contingency plans. particularly State 
and National plans. 

<4l An established. prearranged proce
dure for requesting assistance during a 
major disaster or when the situation 
exceeds the response capability of the 
State, loeal or regional authority. 

(C) Provisions to assure that fUll re
source capability is known and can be 
committed during an oil discharge sit
uation including: 
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(1 l The identification and inventory 
of applicable equipment. materials and 
supplies which are available locally 
and regionally. 

<2l An estimate of the equipment. 
materials and supplies which would be 
required to remove the maximum oil 
discharge to be anticipated. 

<3l Development of agreements and 
arrangements in advance of an oil {lis
charge for the acquisition of equip
ment. materials and supplies to be used 
in responding to such a discharge. 

< d) Provisions for well defined and 
specific actions to be taken after dis
covery and notification of an oil dis
charge including: 

(1) Specification of an oil discharge 
response operating team consisting of 
trained. prepared and available oper
ating personnel. 

(2) Predesignation of a properly 
qualified oil discharge response coordi
nator who is charged with the responsi
bility and delegated commensurate au
thority for directing and coordinating 
response operations and who knows 
how to request assistance from Federal 
authorities operating under existing 
national and regional contingency 
plans. 

(3) A preplanned location for an oil 
discharge response operations center 
and a reliable communications system 
for directing the coordinated overall 
response operations. 

(4) Provisions for varying degrees of 
response effort depending on the sever
ity of the oil discharge. 

(5) Specification of the order of pri
ority in which the various water uses 
are to be protected where more than 
one water use may be adversely af
fected as a result of an oil discharge 
and where response operations may not 
be adequate to protect all uses. 

(e) Specific and well defined proce
dures to facilitate recovery of damages 
and enforcement measures as provided 
for by State and local statutes and or
dinances. 

§ 109.6 Coordination. 
For the purposes of coordination. the 

contingency plans of State and local 
governments should be developed and 
implemented in consultation with pri
vate interests. A copy of any oil re
moval contingency plan developed by 
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State and local governments should be 
forwarded to the Council on Environ
mental Quality upon request to facili
tate the coordination of these contin
g·ency plans with the National Oil and 
Hazardous Materials Pollution Contin
g-ency Plan 

PART 110-DISCHARGE OF OIL 

~f'C. 

110.1 Defi111t10ns. 
110 2 Applical1ili ty 
110.3 Discharge of oil in such quantities as 

"may be harmful" pursuant to section 
3lllbH4J of the Act. 

110.4 Dispernants. 
110.fi Discharges of oi.1 not determined "as 

may be harmful" pursuant to section 
3ll(lJ)(31 of the Ad. 

110.6 Noticf'. 

At:THOHITY: 33 U.S.C. 132ldiH3l and <b)(41 
and 1361(al: E.O. 11735, 38 FR 21243. 3 CFR 
Parts 1971-1975 Comp .. p. 793. 

Sol'!tl'E: 52 FR 10719, Apr. 2. 1987. unles:s 
ut.herwise noted. 

s 110.1 Definitions. 
Terms not. defined in this section 

have the same meaning given by the 
Section 311 of the Act. As used in this 
part. the following terms shall have 
the meaning· indicated below: 

Act means the Federal Water Pollu
tion Control Act. as amended. 33 U.S.C. 
1251 et seq .. also known as the Clean 
Water Act: 

Administrator means the Adminis
trator oft.he Environmental Protection 
Ag·ency <EPAl: 

Applica/Jle water quality standards 
means State water quality standards 
adopted by the State pursuant to sec
tion 303 of the Act or promulg·ated by 
BJPA pursuant to that section; 

MARPOL 73i78 means the Inter
national Convention for the Prevention 
of Pollution from Ships. 1973. as modi
fied by the Protocol of 1978 relating 
Lhereto, Annex I. which regulates pol
lution from oil and which entered into 
force on October 2. 1983; 

Naviga/Jle waters means the waters of 
the United States. including the terri
torial seas. The term includes: 

(a) All waters that are currently 
used. were used in the past. or may be 
susceptible to use in interstate or for-
8ign commerce, including all waters 
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that are subject to the ebb and flow of 
the tide: 

(b) Interstate waters. including inter
state wetlands; 

(c) All other waters such as intra
state lakes, rivers. streams (including 
intermittent streams), mudflats. 
sandflats. and wetlands, the use. deg
radation. or destruction of which would 
affect or could affect interstate or for
eign commerce including any such wa
ters: 

(1) That are or could be used by inter
state or foreig·n travelers for rec
reational or other purposes: 

(2) From which fish or shellfish are or 
could be taken and sold in interstate or 
foreign commerce: 

(3) That are used or could be used for 
industrial purposes by industries in 
interstate commerce: 

(d) All impoundments of waters oth
erwise defined as navigable waters 
under this section: 

(el Tributaries of waters identified in 
paragraphs (a) through (ell of this sec
tion. including adjacent wetlanrl:::;: and 

(f) Wetlands adjacent to waters iden
tified in paragraphs (a) throug·h te) of 
this section: Provided. That waste 
treatment systems (other than cooling 
ponds meeting the criteria of this para
graph l are not waters of the United 
States: 

Navigable waters do not include prior 
converted cropland. Notwithstanding 
the determination of an area's status 
as prior converted cropland by any 
other federal agency. for the purposes 
of the Clean Water Act. the final au
thority regarding Clean \Vater Act ju
risdiction remains with EPA. 

NPDES means National Pollutant 
Discharge Elimination System: 

Sheen means an iridescent appear
ance on the surface of water: 

Sludge means an aggregate of oil or 
oil and other matter of any kind in any 
form other than dredged spoil having a 
combined specific: gravity equivalent to 
or greater than water: 

United States means the States. the 
District of Columbia. the Common
wealth of Puerto Rico, Guam. Amer
ican Samoa. the Virgin Islands. and the 
Trust Territory of the Pacific Islands: 

Wetlands means those areas that are 
inundated or saturated by surface or 
ground water at a frequency or dura-
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tion sufficient to support. and that 
under normal circumstances do sup
port. a prevalence of vegetation typi
cally adapted for life in saturated soil 
conditions. Wetlands generally include 
playa lakes. swamps. marshes. bogs 
and similar areas such as sloughs, prai
rie potholes. wet meadows, pra1ne 
river overflows. mudflats. and natural 
ponds. 

152 FR 10719. Apr. 2. 1987. as amended at 58 
FR '15039. Aug-. 25. 1993: 61 FR 7421. Feb. 28. 
1996] 

§ 110.2 Applicability. 
The regulations of this part apply to 

the discharge of oil pro hi bi ted by sec
tion 311(hH3> of the Act. 

[61 FR 7421. Feb. 28. 1996] 

* 110.3 Discharge of oil in such quan
tities as "may be harmful" pursuant 
to section 311(b)(4) of the Act. 

For purposes of section 31l(b)(4) of 
the Act. discharges of oil in such quan
tities that the Administrator has de
termined may be harmful to the public 
health or welfare or the environment of 
the rni ted States include discharges of 
oil that: 

(a1 \"iolate applicable water quality 
standards: or 

1lJ1 Cause a film or sheen upon or dis
coloration of the surface of the water 
or adjoining shorelines or cause a 
sludge or emulsion to be deposited be
neath the surface of the water or upon 
adjoining- shorelines. 

161 FH 7121. Feb. 28. 1996] 

~ 110.4 Dispersants. 
.-\ddition of dispersants or emulsifiers 

to oil to be discharged that would cir
cunl\'ent the provisions of this part is 
prohibited. 

[52 FR 10719. Apr. 2. 1987. Redesignated at 61 
FR 7121. Fell. 28. 1996] 

* 110.5 Discharges of oil not deter
mined "as may be harmful" pursu
ant to Section 311(b)(3) of the Act. 

Notwithstanding any other provi
sions of this part. the Administrator 
has not determined the following dis
charges of oil "as may be harmful" for 
purposes of section 31l<bJ of the Act: 

<a> Discharg·es of oil from a properly 
functioning vessel engine (including an 
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engine on a public vessel) and any dis
charges of such oil accumulated in the 
bilges of a vessel discharged in compli
ance with MARPOL 73/78, Annex I. as 
provided in 33 CFR part 151. subpart A; 

(b) Other discharges of oil permitted 
under MARPOL 73"78. Annex I. as pro
vided in 33 CFR part 151. subpart A: and 

( c \ Any discharge of oil explicitly 
permitted by the Administrator in con
nection with research. demonstration 
projects. or studies relating to the pre
vention. control. or abatement of oil 
pollution. 

[61 FR 7421. Feb. 28, 19961 

~ 110.6 Notice. 

Any person in charge of a vessel or of 
an onshore or offshore facility shall. as 
soon as he or she has knowledge of any 
discharge of oil from such vessel or fa
cility in violation of section 311(b)(3l of 
the Act. immediately notify the Na
tional Response Center (NRC) (800- 424 
8802; in the Washington. DC metropoli
tan area. 202-426--2675). If direct report
ing to the NRC is not practicable. re
ports may be made to the Coast Guard 
or EPA predesignated On-Scene Coonli
nator <OSCl for the geographic area 
where the discharg·e occurs. All such 
reports shall be promptly relayed to 
the NRC. If it is not possible to notify 
the NRC or the predesignated OCS im
mediately. reports may be made imme
diately to the nearest Coast Guard 
unit. provided that the person in 
charge of the vessel or onshore or off
shore facility notifies the NRC as soon 
as possible. The reports shall be ma(le 
in accordance with such procedures as 
the Secretary of Transportation may 
prescribe. The procedures for such no
tice are set forth in U.S. Coast Guard 
regulations. 33 CFR part 153. subpart B 
and in the National Oil and Hazardous 
Substances Pollution Contingency 
Plan. 40 CFR part 300. subpart E. 

(Approved by the Office of Management and 
Budget under control number 2050-00461 

[52 FR 10719. Apr. 2. 1987. Redesignate<I and 
amended at 61 FR 7421. Fe!J. 28. 1996: 61 FR 
14032. Mar. 29. 1996] 
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PART 112-0IL POLLUTION 
PREVENTION 

Subpart A-Applicability, Definitions, and 
General Requirements For All Facilities 
and All Types of Oils 

112.l Genernl applicahility 
1 U.2 Definitions. 
112.:~ RequiremPnt to prepare aml imple

ment a ::ipill Prevention. Control. am! 
Countermeasut'e Plan. 

112.4 Amendment of Spill Prevention. Con
trol. and CountermeasurP Plan hy Re
gional Administrator. 

112.5 Amendment of Spill Pt'e\·enticm. Con
trol. and Countermeasure Plan liv owner;; 
or opera t orH. 

li:l.6 lReserve(l] 
112.7 General n"ciuirementi,; for Spill Preven

tion. C'untrul. anLl Countenneasure 
Plan:::;. 

Subpart B-Requirements for Petroleum 
Oils and Non-Petroleum Oils, Except 
Animal Fats and Oils and Greases, 
and Fish and Marine Mammal Oils; 
and Vegetable Oils (Including Oils 
from Seeds, Nuts. Fruits, and Kernels) 

lj.2.8 Spill l'reveution. Control. amt Coun
termeasun• Phu1 requirements for on
c:hore fad lit it•s r excluding production fa. 
cilities 1. 

il2.9 Spill Prevention. Control. and Coun
termea><ure Pbn requirement" for on
shore oil production facilities. 

112.10 Spill Prevention. Control. and Coun
termeasure Plan requirements for on
shore oil drilling and workover facilities. 

112.11 Spill Prevention. Control. and Coun .. 
termeasure Plan requirements for off
shore oil •lrilling. product ion. or 
workove1· facihtie,;. 

Subpart C-Requirements for Animal Fats 
and Oils and Greases, and Fish and 
Marine Mammal Oils; and for Vege
table Oils, Including Oils from Seeds, 
Nuts, Fruits and Kernels 

112.12 Spill Pre\·ention. Control. and Coun
termeasure Plan requirement;; for on
shore facilities 1excluding production fa. 
cilities 1. 

112.13 Spill Prevention. Control. and Coun
termeasure Plan requirements for on
shore oil production facilities. 

112.14 Spill Pre\'ention. Control. and Coun
t.ermeasure Plan requirements for on .. 
shore oil drilling and workover facilitiec; 
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112.15 Spill Prevention. Control. and Coun
termeasure Plan requirements for off
shore oil drilling. production. or 
workover facilities. 

Subpart D-Response Requirements 

112.20 Facility response plans. 
112.21 Facility response training and drills 

exercises. 

APPENDIX A TO PART 112-MF:! .. IOHANJ>lf\1 OF 
U;.iDERSTANDI.'.\:G BE'l'WF.E1' THE SECRETARY 
OF TRA;./SPORTATIO:'.\! AKD THE ADMJNIS
TRATOR m' THE E:'.l!\"JHON:\fE2''L\I. PIWTEC
TION AGE:\CY 

APPENDIX B TO PART 112·-ME:\IORA:'-<Dl'M OF 
UNDERSTANDING A'.10NG THE SECltETAHY 
OF THE INTF,RIOR. SEC'!tF:TAHY OF TRANS
PORTATION, A;./D AD:\flNISTRATOH OF THE 
ENVIRONMENTAL PHOTECTION AnENGY 

APPENDIX C TO PART 112--SL'BSTAN'J'IAL HAR:vl 
CRITERIA 

APPENDIX D TO PAR'l' 112--DETE!lMINA'J'lON OF 
A WOIUiT CASE DISCHAHGE PLM>NINC: VOL
UME 

APPENDIX E TO PAHT 112-DE'J'l<:HM!N:\TION 
A;i!D EVALUATION OF REQlTl:Urn RESP02\:SE 
RESOURCES FOH F AC!LfTY RESPONSE 
PLANS 

APPENDIX F TO PART 112-- -FACILITY-SPECIFIC' 
RESPONSE PLA2' 

AUTHORITY: 33 u.s.c. 1251 et srq.: 33 U.S.C. 
2720: E.O. 12777 (October 18. 199ll. 3 CFR. 1991 
Comp .. p. 351. 

SOURCE: 38 FR 34165, Dec. 11. 1973, unless 
otherwise noted. 

EDITORIAL NOTE: Nomenclature changes to 
part 112 appear at 65 FR 40798. ,June 30. 2000. 

Subpart A-Applicability, Defini
tions, and General Require
ments for All Facilities and All 
Types of Oils 

SOt:RCE: 67 FR 47140. July 17. 2002. unless 
otherwise noted. 

~ 112.1 General applicability. 
(a)(l) This part establishes proce

dures, methods, equipment, and other 
requirements to prevent the discharge 
of oil from non-transportation-related 
onshore and offshore facilities into or 
upon the navigable waters of the 
United States or adjoining shorelines, 
or into or upon the waters of the con
tiguous zone, or in connection with ac
tivities under the Outer Continental 
Shelf Lands Act or the Deepwater Port 
Act of 1974. or that may affect natural 
resources belonging to. appertaining 
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to. or under the exclusive management 
authority of the United States (includ
ing resources under the Magnuson 
Fishery Conservation and Management 
Actl. 

12 1 As used in this part. words in the 
singular also include the plural and 
words in the masculine gender also in
clude the feminine and vice versa. as 
the case may require. 

1b1 Except as provided in paragraph 
(ell of this section, this part applies to 
an:: owner or operator of a non-trans
portation-related onshore or offshore 
facility engaged in drilling. producing. 
gathering·. storing, processing. refining, 
transferring. distributing. using. or 
consuming oil and oil products, which 
due to its location, could reasonably be 
expected to discharge oil in quantities 
that may be harmful. as described in 
part 110 of this chapter. into or upon 
the navigable waters of the United 
States or adjoining shorelines. or into 
or upon the waters of the contiguous 
zone. or in connection with activities 
under the Outer Continental Shelf 
Lands Act or the Deepwater Port Act 
of 1974. or that may affect natural re
sources belonging to. appertaining to. 
or under the exclusive management au
thority of the United States (including 
resources under the Magnuson Fishery 
Conservation and Management Act) 
that has oil in: 

< 11 Any aboveground container: 
12l Any completely buried tank as de

fined in § 112.2: 
131 Any container that is used for 

standby storage. for seasonal storage, 
or for temporary storage. or not other
wise "permanently closed" as defined in 
§ 112.2: 

I 4 l Any "bunkered tank" or "partially 
buried tank" as defined in § 112.2. or any 
container in a vault. each of which is 
considered an aboveground storage 
container for purposes of this part. 

(cl As provided in section 313 of the 
Clean Water Act (CWA). departments. 
agencies. and instrumentalities of the 
Federal government are subject to this 
part to the same extent as any person. 

( d l Except as provided in paragraph 
(fJ of this section. this part does not 
apply to: 

OJ The owner or operator of any fa
cility. equipment. or operation that is 
not subject to the jurisdiction of the 
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Environmental Protection Agency 
(EPAl under section 31l(jH1HC) of the 
CW A. as follows: 

( i l Any onshore or offshore fadl it y. 
that due to its location. could not rea
sonably be expected to have a dil'
charge as described in paragraph 1 l> l of 
this section. This determination must 
be based solely upon consideration of 
t,he geographical arni location aspects 
of the facility UrnC'h as proximit;.· to 
navigable waters or adjoining shore-
lines. l<ind contour. drainage. etc. i an cl 
mu::;t exclude consideration of man
made features such as <likes. er1uipment 
or other structures. which may st'n·e 
to regtrain. hinder. contain. or other
wise pre\·ent a discharg·e as descnhed 
in parag-raph lbl of this section. 

li.il Any equipment. or operation of a 
vessel or transpo1·tation-related on
shore or offshore facility which i;;; sub
ject to the authority <ind control or the 
U.S. Department of Transportation. as 
defined in the Memorandum of Under
standing between t,he Secretar~- of 
Transportation and the Administrator 
of EPA. dated November 24. 1971 !Ap
pendix A of this part l. 

<iiiJ Any equipment. or operntion of a 
vessel or onshore or offshore facility 
which is subject to the authority and 
control of the U.S. Department of 
Transportation or the U.S. Department 
of the Interior. as defined in the Memo
randum of Understanding between the 
Secretary of Transportation. the Sec
retary of the Interior. and the Admin
istrator of EPA. dated November 8. 1993 
<Appendix B of this partl. 

(2) Any facility which. although oth
erwise subject to the jurisdiction of 
EPA. meets both of the following re
quirements: 

( i l The completely buried storage ca
pacity of the facility is 42.000 gallons or 
less of oil. For purposes of this exemp
tion, the completely buried storage ca
pacity of a facility excludes the capac
ity of a completely buried tank. as de
fined in § 112.2. and connected under
ground piping. underground ancillary 
equipment. and containment systems. 
that is currently subject to all of the 
technical requirements of part 280 of 
this chapter or all of the technical re
quirements of a State program ap
proved under part 281 of this chapter. 
The completely buried storage capac-
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it;.· of a facility also excludes the ca
pacity of a container that is "perma
l1t>ntly closed." as defined in § 112.2. 

iii l The aggregate a.boveground stor
age ca,pacit:v· of the facility is 1.320 gal-
Ions or less of oil. For purposes of this 
exemption. only containers of oil with 
a eapacity of 55 ~rnllons or greater are 
counted. Tlw aggregate a,bovegrouml 
~it orage capacity of a facility txcludes 
the capaci ts of a container that is 
·'pd'manently do».ed." as defined in 
~ 112.2. 

,3, Any off"hore oil drilling·. produc
t lon. or workovt•r facility that b sub
jt•d to the notices <ind reg·ulations of 
tlle Minerals l\fanag·ement Service. as 
8pecified i11 the Memorandum of Under
H ,rnding hetwf'en the Secretary of 
'Tl'ansporta t ion. the Secretary of the 
Interior. and the Admini::;tra,tor of 
EPA. dated November 8. 1993 (Appendix 
B of this part 1. 

14 i Any completely buried storage 
tank. as defim'd in § 112.2. and con
necte(l undergTound p1p1ng. under
ground ancillary equipment. and con
tainment systems. a,t any facility. that. 
is subject to all of the technical re
quirements of part 280 of this chapter 
or a State prog-ram approved under 
part 281 of this chapter. except that 
such a tank must be marked on the fa
cility diagram as provided in 
§112.7(a)(3l. if the facility is otherwise 
subject to this part. 

(5) Any container with a storage ca
pacity of less than 55 gallons of oil. 

(61 Any facility or part thereof used 
exclusively for wastewater treatment 
and not used to satisfy any require
ment of this pa,rt. The production. re
covery. or recycling of oil is not waste
wa,ter treatment for purposes of this 
paragraph. 

(e) This part establishes require
ments for the preparation and imple
mentation of Spill Prevention, Control. 
and Countermeasure (SPCCl Plans. 
SPCC Plans are designed to com
plement existing laws, regulations. 
rules. standards. policies. and proce
dures pertaining to safety standards. 
fire prevention. and pollution preven
tion rules. The purpose of an SPCC 
Plan is to form a comprehensive Fed
eral/State spill prevention program 
that minimizes the potential for dis
charges. The SPCC Plan must address 
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all relevant spill prevention. control. 
and countermeasures necessary at thP 
specific facili t.y. Compliance with this 
part does not in any way relieve the 
owner or operator of an onshore or an 
offshore facility from compliance with 
other Federal. State. or local laws. 

(f) Notwithstanding paragraph (dJ of 
this section. the Regional Adminis
trator may require that the owner or 
operator of any facility subject to the 
jurisdiction of EPA under section 311( j l 
of the CWA prepare and implement an 
SPCC Plan, or any applicable part. to 
carry out the purposes of the CWA. 

(1) Following a preliminary deter
mination. the Regional Administrator 
must provide a written notice to the 
owner or operator stating the reasons 
why he must prepare an SPCC Plan. or 
applicable part. The Regional Adminis
trator must send such notice to the 
owner or operator by certified mail or 
by personal delivery. If the owner or 
operator is a corporation. the Regional 
Administrator must also mail a copy of 
such notice to the registered agent. if 
any and if known. of the corporation in 
the State where the facility is located. 

(2) Within 30 days of receipt of such 
written notice. the owner or operator 
may provide information and data and 
may consult with the Agency alJout the 
need to prepare an SPCC Plan. or appli
cable part. 

(3) Within 30 days following the time 
under paragraph (b)(2) of this section 
within which the owner or operator 
may provide information and data and 
consult with the Agency about the 
need to prepare an SPCC Plan. or appli
cable part, the Regional Administrator 
must make a final determination re
garding whether the owner or operator 
is required to prepare and implement 
an SPCC Plan. or applicable part. The 
Regional Administrator must send the 
final determination to the owner or op
erator by certified mail or by personal 
delivery. If the owner or operator is a 
corporation. the Regional Adminis
trator must also mail a copy of the 
final determination to the registered 
agent, if any and if known. of the cor
poration in the State where the facility 
is located. 

(4) If the Regional Administrator 
makes a final determination that an 
SPCC Plan. or applicable part. is nee-
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essary. the owner or operator must pre
pare the Plan. or applicable part. with
in six months of that final determina
tion and implement the Plan, or appli
cable part, as soon as possible. but not 
later than one year after the Regional 
Administrator has made a final deter
mination. 

(5) The owner or operator may appeal 
a final determination made by the Re
gional Administrator requiring prepa
ration and implementation of an SPCC 
Plan. or applicable part. under this 
pa.ragraph. The owner or operator must 
make the appeal to the Administrator 
of EPA within 30 days of receipt of the 
final determination under paragraph 
(bJ(3) of this section from the Regional 
Administrator requiring preparation 
arnLor implementation of an SPCC 
Plan. or applicable part. The owner or 
operator must send a complete copy of 
the appeal to the Regional Adminis
trator at the time he makes the appeal 
to the Administrator. The appeal must 
contain a clear and concise statement 
of the issues and points of fact in the 
case. In the appeal. the owner or oper
ator may also provide additional infor
mation. The addi. tional information 
may be from any person. The Adminis
trator may request additional informa
tion from the owner or operator. The 
Administrator must render a decision 
within 60 days of receiving the appeal 
or additional information submitted by 
the owner or operator and must serve 
the owner or operator with the decision 
made in the appeal in the manner de
scribed in paragraph (f)(l) of this sec
tion. 

* 112.2 Definitions. 
For the purposes of this part: 
Adrerse weather means weather condi

tions that make it difficult for re
sponse equipment and personnel to 
clean up or remove spilled oil, and that 
must be considered when identifying 
response systems and equipment in a 
response plan for the applicable oper
ating environment. Factors to consider 
include significant wave height as 
specified in Appendix E to this part (as 
appropriate). ice conditions. tempera
tures. weather-related visibility, and 
currents within the area in which the 
system:,; or equipment is intended to 
function. 
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. lUl·i j~1ur: 1ncans a11\ \\'(JI'k o:. ;-l l .·i!·-

ainer in .. :ol\-ill~.'.· 1 ~11titt:-d:. hui'ni:1~. 

\\'t.:ldi r:S2,. 01 11~~;.,t t,Lr;:..::· nper:1t iix:·:,-; ~ h . .l t 
1.·b~-tngp;-:; the p.ily;:::.ii·~;l dilnt.'n~i!_}r'.:-- .:1r 
,·un!iguration of the ,.c,nt.ainer. 

A1,i111<1! tut mt'ans a non-petn;!,·arn 
riil. fat. or gTea:ot· cif C\.uimal. fLL ~)l" 

n1arirw li1<t'11Inal orig m. 
Breu!.1'tlltt tunli.: rnFa11s a conLdni:·r- u~.(,(i 

to retie\·e surg·es in ,111 011 pipelinP c·.yc;· 
tern c1 t.u receivP arnl store oi i. t'"' tJ:S

ported !J.v <t pipeline for 1·ein.iection .c11i 
continued transportation by pipdirn" 

Bulk stura_qe container means any ,·on
Udner nsc'<l to store oi !. 'l'ht•se con
t;alners an' m>ed for purposes inc J uil in:~. 
but, not lirnited to. Uw storagl' of oil 
prior to use. while 1_,eing used. or pt! ur 
to further distributic•n in commerce. 
Oil-filled electrkctL operating. or man
ufacturing equipmt•nt i>" not a l111Jk 
.storage container. 

Bunkererl tank nwans a cont.a1ner 
c on".tructed or placed in the gTound by 
cutting· t.he earth and re-covering the 
container in a maneet· that breaks the 
"nrrounding natural grade. or that lies 
>'cbove gTade. arnl is covered with eal'lh. 
sand. gTaveL asphalt. or other mate
rial. A hunkered tank is con:;;iderPd an 
aboveground storage container for pt1l'
poses of this part. 

Completely buried tun I-• mPans <tr1y 

container complPtel:v below grad(·! <1.ml 
covered with earth. sand, gravel. as-· 
phalt. or other material. Container:< in 
vaults. bunkered tank<;. or P<trtially 
buried tanks are considered ahove
gTound storag·e con ta i ner8 for purposes 
of this part. 

Complc.r means a facility possessing a 
combrnation of trarrnportation-rehtted 
and non-tra,nsportation-re1ated compo
nenti:', that is subject. t.o the jurisdiction 
of mo1·e than one Federa.I agern·y under 
;.;ection 31l(jl of the CWA. 

Co11t1g1wus ;:;one mea.ns the zont· es
La!Jl ishecl by the United States nnder 
Article 24 of the Convention of the 1'er
t'itorial Sea and Contig·uous Zone. that 
is contig-uous to the territorial sea and 
that extends nine miles seaward from 
the outer limit of t lw t.errit.orial area. 

Contract or ot/1a approt"erl il!('(l'IS 

means: 
< 1 l A written cont.Tactual agTPt'ment 

with an oil spiil remO\'al orga.niz;1tion 
that identifies and ensures the avail
ability of the necessary pen,onnel and 

203-159 D-2 
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:q)l!lt•llt i.\'lllli;; D.lilJ;'OPl'j(tt\: !"t'>lJOll:St .. 

:~n1t',--1: an1l u1· 

~'.l ,\ wi·itt.t'L• 1·ertifk,1t.kn l»; tlli' 
O'.<."H'l' •:>1· (l\_11n·ator that the nec,·s;,<11·~· 

lk:·sunnel :rnd PCi~liprneE1 n',"nu1""""· 
0\\'!1t'd Ol' i.')lt'J';\t1•d b.\' l·ll<' f;tcilit,',-
0\I ner or op•Tatur are ::c-_·,ciiable to rt'
~-!...'urHl to Ll (li~chctTge \i\'iLhill Jpp1·0-
p1·>d r: re;;pon;;e t.lrn>';;: and or 

dl Ac:ti\t-> membership in a 10,»'ll r1t· 
rn:ional oil spill n~rnoval onrnni:,a ti on 
t lieu has identified and ensnrP.~ ade
quat-<:> acc·e;;s throug·h such membership 
to nec:Pssar.\- p<~rsunnel and equipment. 
tu re;;pc11Hi to a cli~;charge \vitl1in appro
p1 iatp response times in tlw spt•cified 
gt>ographic area: and.or 

'41 An:v other specific: arrangPment 
approved by the Regional Admin:to
t: <'ttor upon i·equest of the owne1 or op-
1.0 l'cl tOi". 

!Jischarqt tncludes. but is not limited 
tc,. any ::;pilling. lea.king. pumping-. 
puuring. emitting. emptying-. or dump
iw{ of oil. hut excludes discharges in 
l'cnnpliane<' with a permit undPr sec
t 1011 402 of the CWA: tlischarges resu.lt
i llg from C'ircumst.ances identified. re
\'lt>WE«l. and made a part of the public 
1 t'cord with respect to a permit h;sued 
01 modified under section 402 of the 
CWA. and subject t.o a condition in 
;;uch permit: or continuous or antici
JJ.Lted intermittent discharges from a 
point SOUITP. iclentified in a permit or 
iwrrnit application under section 402 of 
the CWA. that are caused by events oc
"1irring wit.hin the scope of relevant op
(~l'ating or treatment systems. For pm·
pose;;; of thi:;; part. the term dischan~·e 
-;hall not include any disch<Hg«,• of oil 
that is aut.horized by a permit issued 
under sect10n 13 oft.he Hiver and Har
'"·'r Act Of 1899 13;3 C".8.C. 407!. 

Facilitu means any mobiie 01· fixell. 
u nshore or offshore building. 8tructu l'f'. 

installation. equipment. pipe. (;r pipe
line (other than a vessel or a public 
\·,·ssel l used in oil well ilri.l ling oper
a Uo.ns. oil production. oil refining. oil 
;;:torage. oil g·at'.1ering. oil p1·ocessing. 
oil transfeL otl distribution, and waHte 
t l'eatrnent. or in which oil is used. a;; 
descri.bed in Appendix A t,o this part. 
The l)oundaries of a facility depend on 
,;(~veral site-specific factors. including. 
imt not limited to. the ownership or 
;;perat.ion of 1mi!rling·s. structure8. and 
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equipment on the c,ame :'ilP ci.nd tlw 
types of activit~; at the site. 

1'1s/1 und u:ildlife und sensitil'e enriro1i-
111e11/s n1eans areas Lhat ina.v he identi
fied lJy their legal designation or by 
evaluat.iolki of Area Commit.te\·'.S 1for 
planningl or memlwni of the Federal 
On-Scene Coordinat<)l' 0

S ;-;pill respon;.;e 
structure (during· responses\. These 
areas may include wetla11dr;. National 
and State parks. critical habitats for 
endangered or threatened species. wil
derness and natural resource areas. 
marine sanctuaries and estuarine re
serves. comiervat.ion area,s. preserves. 
wildlife areas. wildlife refuges. wild 
and scenic rivers. recreational areas. 
national forests. Fecleral and Stat•~ 

lands that are research national areas. 
heritage prop·am areas. land trust 
areas. and historical and archae
ological sites and parks. These areas 
may also include unil1ue habitats such 
as aquaculture sites and agricultural 
surface water intakes. bird nesting 
areas. critical biological resource 
areas. desig·nated migratory routes, 
and designated seasonal habitats. 

Injury means a measurable adverse 
change. either long- or short-term. in 
the chemical or physical quality or the 
viability of a natural resource result
ing either directly or indirectly from 
exposure to a discharge. or exposure to 
a product of reactions resulting from a 
discharge. 

Ma:rimum extent practicable means 
within the limitations used to deter
mine oil spill planning resources and 
response times for on-water recovery. 
shoreline protection. and cleanup for 
worst case discharges from onshore 
non-transportation-related facilities in 
adverse weather. It includes the 
planned capability to respond to a 
worst case discharge in adverse weath
er. as contained in a response plan that 
meets the requirements in § 112.20 or in 
a specifie plan approved by the Re
gional Administrator. 

Navigable waters means the waters of 
the United States. including the terri
torial seas. 

<lJ The term includes: 
(i l All waters that are currently u:::ied. 

were used in the past. or m::ty be sus
ceptible to use in interstate or foreign 
commerce. including all waters subject 
to the ebb and flow of the tide: 
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<ii' . .\11 interstate waters. including 
int c>r.-;Ut! l' \\'('tbnd.-:;: 

; iii 1 ~.\il otlwr wate1·s such as intra
c;tate lakPs. 1·f\·c,rs. streams (including 
intennitt.ent ;,t.reamsl. mudflats. 
sanclt1;1.ts. wetlanJ.s. sloughs. prairie 
potholes. wet meac101\':'. playa lakes. or 
natural ponds. the use. degradation. or 
clestrud.ion of whir'll could affpct. intl~r
st;ate or foreign commerce including· 
any SLtch waters: 

r A) That are or coulcl be used by 
interstate or foreign tnwelers for rec-
reational or other purposes: or 

(Bl From which fish or shellfish are 
or could be taken and sold in interstate 
or foreip1 commerce: or. 

r C > 'l'ha t are or could lJe used for in
dustrial purposes by industries in 
interstate commerce: 

fivl All impoundments of waters oth
erwise defined as waters of the United 
States under this section: 

(VJ Tributaries of waters identified in 
paragraphs (l)(i) through rivl of this 
definition: 

(vi> 'l'he territorial sea: and 
(vii) Wetlands adjacent to waters 

<other than waters that are themselves 
wetlandsl identified in paragraph (]) of 
this definition. 

(2l Waste treatment systems. includ
ing treatment ponds or lagoons de
signed to meet the requirements of the 
CWA (other than cooling ponds which 
also meet the criteria of this defini
tion l are not waters of the United 
St.at(~S. Navigable waters do not in
clude prior converted cropland. Not
wi thstanding the determination of an 
area's status as prior converted crop
land by any other Federal agency. for 
the purposes of the CWA. the final au
thority regarding CW A jurisdiction re
mains with EPA. 

Non-petroleum oil means oil of any 
l<::ind that is not petroleum-based, in
cluding but not limited to: Fats. oils, 
and greases of animal. fish. or marine 
mammal origin: and vegptable oils. in
cluding oils from sePds. nuts. fruits. 
and kernels. 

Offs/unc faci/it!f means any facility of 
any kind ! other than a ,·essel or public 
\'esselJ located in. on, or under any of 
the navigal)le waters of the United 
States. and any LLcilit.y of any kind 
that is subject to the jurisdiction of 
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the United States and is located in. un. 
or under any other waters. 

Oil means oil of any kind or in any 
form. including. but not limite<l to: 
fats. oils. or greases of animal. fish. or 
marine mammal origin: veg·etable oils. 
including oils from seeds. nuts. fruits. 
or kernels: and, other oils and greases. 
including petroleum. fuel oil. sludge. 
synthetic oils. mineral oils, oil refuse. 
or oil mixed with wastes other than 
dredged spoil. 

Oil Spill Removal Or_qani.::ation means 
<-Ul entity that provides oil spill re
sponse resources. and includes any for
profi t or not-for-profit con tractor. co
operative. or in-house response re
:iources that have been established in a 
geographic area to provide required re
sponse resources. 

Onshor.: facilif.lf means any facility of 
any kind located in. on. or under ;my 
land within the United Stat.es. c1t.her 
than submerged lands. 

Ou:ner or operator rneans any person 
owning or operatin~· an onshore facility 
or an offshore facility. and in the case 
of any abandoned offshore faci.lity. the 
person who owned or operated or main
tained the facility immediately prior 
to bUC:h abandonment. 

Parliall_v buried tank means a storage 
container that is partially inserted or 
constructed in the inound. but not en
tirely below grade. and not completely 
covered with earth. sand. g:rnvel. as
phalt. or other material. A partially 
buried tank is considered an above
ground storage container for purposes 
of this part. 

Permanently closed means any con
tainer or facility for which; 

< 1) All liquid and sluclg·e has bePn re
moved from each containe1· and •:on
necting· line: and 

(2 \ All connecting lines <1.ncl piping 
have been disconnected from thE ,-·on
tainer and blanked off. all valves (ex
cept for ventilation valvesl have been 
closed and locked. and con::;picuous 
sig·ns have been posted on each !'on
tainer stating that it is a perma1wntl.v 
closed container and noting Uw chtt e of 
closure. 

Person includes an individual. firm. 
corporation. association. or Dartner
ship. 

Petroleum oil means petrolt·um in any 
form. including but not limiterl to 
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cn!de oil. fuel oiL mineral oil. sludge. 
oi 1 refuse. and refined products. 

f'ruduction facility means all struc
tures (including but not limited to 
wells. platforms. or storage facilities). 
piping· (including but not limited to 
flowlines or gathering lines). or equip
ment <including but not limit.eel to 
workover e(1uipment. separation equip
ment. or auxiliary non-transportation
related equipmentl used in the produc
tion. extraction. recovery. lifting. sta
bilization. separation or treating of oil. 
or associated storage or measurement. 
and located in a sing·le g·eographical oil 
or gas field operated by a single oper
ator. 

fie_qional Administrator means the Re
gional Administrator of the Environ
mental Protection Agency. in and for 
the Region in which the facilit,y is lo
cated. 

Repair means any work necessary to 
maintain or restore a container to a 
c·nndition suitable for safe operation. 
other than that necessary for ordinary. 
day-to-day maintenance to maintain 
the functional integrit.v of the con
tainer and that does not weaken the 
t untainer. 

Spill Prerention. Control. and Counter-
111easure Plan: Sl'CC Plan. or Plan means 
the document required by § 112.3 that 
details the equipment. workforce, pro
cedures, and steps to prevent. control. 
And provide adequate countermeasures 
to a discharge. 

Storage cupucity of a cont,ainer mean::< 
the shell capacity of the container. 

Trans pm LLitiun-related and non-trans
portutio n-related. as applied to an on
,;hore or offshore facility. are defined 
in the Memorandum of Understanding 
lJetween the Secretary of Transpor
Lttion and the Administrator of the 
Environmental Protection Agency. 
dated No\'E'mber 24. 1971. U\ppendix A 
of this part 1. 

Fnited S'tule::; means the States. the 
District of Columbia. the Common
wealth of Puerto Rico. the Common· 
wealth of the Northern Mariana Is
lands. Guam. American Samoa. the 
TJ.S. Virgin Islands. and the Pacific Is 
land Governments. 

Vegetable oil means a non-petroleum 
oil or fat of vegetable orig·in. including· 
but not limited t.o oils and fats derived 
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from plant seeds. nuts. fruits. and ker
nels. 

Vessel means every description of 
watercraft or other artificial contriv
ance used. or capable of being used. as 
a means of transportation on water. 
other than a public vessel. 

Wetlands means those areas Urn.t are 
inundated or saturated hy surface or 
groundwater at a frequency or uuration 
sufficient to support. and that under 
normal circumstances do support. a 
prevalence of vegetation typically 
adapted for life in saturated soil condi
tions. Wetlands generally include plava 
lakes. swamps. marshes. bogs. and 
similar areas such as sloui;hs. prairie 
potholes. wet meadows. p1airie river 
overflows. mudflats. and natural ponds. 

H'arst case discharge for an onshore 
non-transportation-related facility 
means t.he largest foreseeable dis
charge in adverse weather conditions 
as determined using· the worksheets in 
Appendix D to tl1is part. 

* 112.3 Requirement to prepare and 
implement a Spill Prevention, Con
trol, and Countermeasure Plan. 

The owner or operator of an onshore 
or offshore facility subject to this sec
tion must prepare a Spill Prevention. 
Control. and Countermeasure Plan 
(hereafter "SPCC Plan" or "Plan)." in 
writing, and in accordance with §112.7. 
and any other applicable section of this 
part. 

!a) If your onshore or offshore facil
ity was in operation on or before Au
gust 16, 2002. you must maintain your 
Plan. but must amend it. if necessary 
to ensure compliance with this part. on 
or before August 17. 2004. and must im
plement the amended Plan as soon as 
possible. but not later than Fehruary 
18. 2005. If your onshore or offshore fa
cility becomes operational after Au
gust 16. 2002. through February 18. 2005. 
and could reasonably be expected to 
have a discharge as described in 
§ 112.l(bl. you must prepare a Pl~rn on 
or before February 18, 2005 . and fully 
implement it as soon as possible. but 
not later than February 18. 2005. 

(b) If you are the owner or operator 
of an onshore or offshore facility that 
becomes operational after February 18. 
2005. and could reasonably be expected 
to have a discharge as described in 
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§112.l!bl. you mu.':lt prepare and imple
ment a Plan before you begin oper
a t.ions. 

! c ! If you are the owner or operator 
of a.n onshore or offshore mobile facil
i Ly. such as an onshore drilling or 
workover rig. barge mount.Ed offshore 
rlrilling or workover rig. or portable 
fueling facility. you must prepare. im
plement. 3.nd maintain a facility Plan 
as required by this section. 'l'his provi
sion does not. require that you prepare 
a new Plan each time you move the fa
cility to a new site. The Plan may be a 
general plan. When you move the mo
bile or portable facility. you must lo
cate and install it usin~ the dischanrn 
prevention practices outlined in the 
Plan for the facility. You may not op
erate a mobile or portable facility sub
ject to this part unless you have imple
menteu the Plan. The Plan is applica
ble only while the facility is in a fixed 
r non-txansportation J opcnlting mode. 

< d J A licensed Professi.onal Engineer 
must review and certify a Plan for it to 
be effective tc satisfy the requirements 
of this part. 

Ol By means of thb certification the 
Professional Engineer attests: 

1 i J That he is familiar with the re
quin~ments of this part : 

iii) That he or his agent has visited 
and examined the facility: 

! iii) That the Plan has been prepared 
in accordance with good eng·ineering 
practice. including· consideration of ap
plicable industry standards. and with 
the requirements of this part: 

!ivl That. procedures for required in
spect.ions and testing have been estab
lisl1ecl: and 

(Vl That the Plan is adequate for the 
facility. 

(2) Such certification shall in no way 
rPlieve the owner or operator of a facil
ity of his duty to prepare and fully im
plement such Plan in accordance with 
the requirements of this part. 

! el If :vou are the owner or operator 
of a facility for which a Plan is re
(JUired under this section. you must: 

< 1) Maintain a complete copy of the 
Plan at the facility if the facility is 
normally attended at least four hours 
per day. or at the nearest field office if 
the facility is not so attended. and 
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(2l Have the Plan available to the He
gional Administrator for on-site review 
during normal working- hours. 

(fl E.itcnsion of lime. <li The Regional 
Administrator may authorize an exten
sion of time for the preparation <1.nd 
full implementation of a Plan. or <W:<' 
amendment the1·eto. beyond the t1nw 
permitted for the preparation. imple·· 
mentation. or amendment of a Plall 
under t.his part. when he finds that the' 
owner or operator of a facility suliiect 
t.o this section. cannot fully z.:omply 
with the 1·equirements as a result ot ei
ther nonavailability of qualified per
sonnel. or delays in construction or 
equipment delivery beyond the control 
and without the fault of such owner or 
operator or his agents or employees. 

(2l If you are an owner or operator 
seeking· an extension of time urnlt·r 
paragraph (fl(ll of this section. you 
n1ay suln11i t a wri Hen extPnsion re
ltuest to the Regional Administrnr.or. 
Your request must include: 

(il A full explanation of the c>au:;e for 
any such delay and the specific ,,s.pects 
of the Plan affected hy the dela,:,-. 

(ii) A full discussion of actions ht?ing 
taken or contemplated to minimlzP or 
mitigate such <lelay: and 

(iii) A proposed time schedule for thP 
implementation of any correctivP ~ic

tions being taken or contemplatell. in·
cluding interim dates for completion uf 
tests or studies. in:':ltallation and oper
ation uf any necefssary equipment or 
other preventive measures. In addition 
you may present additional or;,_; or 
written statements in support o: \ uur 
extension request. 

( 3 1 1'he submission of a wri ttf>n ex
tern; ion request unde1' paragraph 'fi\21 
of t.his section does not relieve ;,-uu of 
your obligation to comply with Uw re
quirements of thb part. The He~nonal 
Administrator rn<tY request a copy of 
your Plan to evaluate the extensi c,n re
quest. \Vhen the Regional A:Jminis
trator authorizes an extension of lime 
for particular equipment or othe1 :ope
cific aspects of the Plan. :mch vxt1:'n
sion cloes not affect your oblig·at wn to 
comply with the requirements rela.ted 
to other equipment or other spt:'ciric as
pects of the Plan for which tlit-· Re-
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g,;inal Administrator has not expressly 
au t.horized an extension. 

:w; FR. '17HO. July 17. 2002. as amenllt>d at 68 
FE 1351. ,fan !l.· 200:3: 68 FR 18894. Apr. 17. 
:::0~;;1 

~ 112.4 Amendment of Spill Preven
tion, Control, and Countermeasure 
Plan by Regional Administrator. 

If you an' the owner or operator of a 
Lwi1 ity sur>Ject co this part. you must. 

al Notwithst<tnding compliance with 
§ 112.3. whenever your facility has dis-
charged more than 1.000 ll .S. gallons of 
o:.l in a single dischF1,rge as described in 
~ 112.llbl. or discharged more than 42 
17 S. gallons of oil in each of two dis
('harges as describer! in §112.l\lll. occur
rmg within any twelve month period. 
submit the following information to 
tl1e Regional Auministrator within 60 
cia~Ts from the time the facility be
c()mes subject to this section: 

'll Name of tlw facility: 
12l Your narne: 
131 Location of the facility: 
«ll Maximum stora~·e or handling ca

])<Icity of the facilit.:.- and normal claily 
throughput. 

'5 l Correctin· action and countei-
nH;,isures you have taken. including a 
description of equipment n~p<tin'- and 
n·placernen ts: 

(6l An adequate description of the fa
cility. including maps. flow diagrams. 
and topographical maps. as necessary: 

!7l The cause of such dischargt' as de
,;,:ribed in § 112.111Jl, including a failure 
analysis of t,he system 01· sul.Jsystem in 
which the failm·e occurred: 

rBl Additional preventive measures 
\·uu have talH'n or cont.ernplatell t.o 
:>1 i111mize the possibility of recurrence. 
clncl 

i9l Such other informal ion as the Re
'° 1011al Administrator may reasonably 
n·r1uire pertinent to t.ht> Plan or dis
' harge. 

!bl Take no action under thi~ :;ection 
until it applieo; to your facllit:,·. This 
,.,ection doec. not apply until the expira
tion of the tinw permitte(l for the ini
t:al peepar;-ttion and 1mplementation of 
the Plan under§ 112.3. but not including· 
<1ny amendment.c. t.o the Plan. 

(cl Send to the appropl'iate a~rency or 
;tgencies in charge of oil pollu t.ion con
u:ol activities in the State in which the 
facility is located a complete copy of 
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all information you provided to the Re
gional Administrator under paragTaph 
(a) of this section. Upon receipt of' the 
information such State agency or ag·en
cies may conduct a reviev\" and make 
recommendations to the Reg·ional Ad
ministrator as to further procedures. 
methods. equipment. and other require
ments necessary to prevent and to con
tain discharges from your facility. 

( d l Amend your Plan. if after review 
by the Regional Administrator of the 
information you submit under para
graph (al of this section. or submi:;sion 
of information to EPA rJy the :-:>tate 
agency under paragraph < c) of this sec
tion. or after on-site review of your 
Plan. the Regional Administrator re
quires that you do so. The H.egioual 
Administrator may require you to 
amend your Plan if he finds that it 
does not meet the requirements of thiti 
part or that amendment is necessar.Y to 
prevent and contain discharges from 
your facility. 

(el Act in accordance with this para
graph when the Regional Adminis
trator proposes by certified mail or hy 
personal delivery that you ameml your 
SPCC Plan. If the owner or operator is 
a corporation, he must also notify by 
mail the reg·istered agent of such cor
poration. if any and if known. in the 
State in which the facility is located. 
The Regional Administrator must 
specify the terms of such proposed 
amendment. Within 30 days from re
ceipt of such notice. you may submit 
written information. view:;. and arg·u
ments on the proposed amendment. 
After considering all relevant material 
presented. the Regional Administrator 
must either notify you of any amend
ment required or rescind t.he notiee. 
You must amend your Plan as reqL1ired 
within 30 days after such notice. unless 
the Regional Administrator. for good 
cause. specifies another effective date. 
You must implement the amended Plan 
as soon as possible, but not later than 
six months after you amend your Plan. 
unless the Regional Administrator 
specifies another date. 

( f) If you appeal a decision made lJy 
the Regional Administrator requiring· 
an amendment to an SPCC Plan. send 
the appeal to the EPA Admini.strator 
in writing within 30 clays of receipt of 
the notice from the Regional Adminis-
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tuttor requiring the amendment under 
paragTZtph (el of this section. You must 
send <t complete c(Jpy of the appeal to 
tlw Hegional Administrator at the 
time you make Lhe appeal. The appeal 
must 1;ontctin a cleilr ancl concise state
ment of the issues and points of fact in 
tbe ca;;e. It may also contain addi
tional informaUon from you. or from 
any other person. Tlle F,P A Adminis
trator may rec1uest additional informa
tion from you. or from any other per
son. The EPA Administ.rator must 
render a decision within 60 days of re
ceiving the appeal and must notify you 
of his di:c:ision. 

~ 112.5 Amendment of Spill Preven
tion, Control, and Countermeasure 
Plan by owners or operators. 

If you are the owner or operator of a 
facility subject to this part. you must: 

1 al Amend the SPCC Plan for your fa
cility in accordance with the general 
requirements in §112.7. and with any 
c.pecific section of this part applicable 
to your facility. when there it; a change 
in the facility rh,sig·n. construction. op
eration. or maintenance that materi
all.v affects its potential for a dis
charge as described in § 112.l(b). Exam
ples of changes that may rec1uire 
amendment of the Plan include. but 
are not limited to: commissioning or 
decommissioning containers: replace
ment.. reconstruction. or movement of 
containers: reconstruction. replace
ment. or installation of piping systems; 
construction or demolition that might 
alter secondary containment struc
tures: ch::tnges of product or service: or 
revision of standard operation or main
tenance procedures at a facility. An 
amendment made under this section 
must be prepared wi.thin six months. 
and implemented as soon as possible. 
but not later than six months following 
preparation of the amendment. 

dJJ Notwithstanding compliance with 
paragraph (a) of this section. complete 
a review and evaluation of the SPCC 
Plan at least once every five years 
from the elate your facility l)ecomes 
subject to this part: or. if your facility 
was in operation on or before August 
16. 2002. five year,; from the date your 
last review was required under this 
part. As a result of this review and 
evaluation. you must amend your 
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SPCC Plan within si.x months of the re
view to include more effective preven
tion and control technology if the tech
nology has been field-proven at the 
time of the review and will signifi
cantly rerluce the likelihood of a dis
charge as described in §112.1\bl from 
Lhe facility. You must i.mplement ftny 
amendment as soon as possible. but not 
lat.er than six months following prepa
ration of any amendment. You must 
document your completion of the re
view and evaluation. and must sign a 
statement as to whether you wi 11 
Mrnmd the Pian. either at the b<win
ning or end of the Plan or in a log or a.n 
appendix to the Plan. The following 
words will suffice, '"I have comp1Pted 
review and evalnation of the SPCC 
Plan for cname of facility) on Ulat.eJ, 
and will <will notl amend the Plan :rn a 
result.'' 

(Ci Have a Professional Eng·ineer Ct~r
tify any technical amendment to your 
Plan in accordance with§ 112.3<dl. 

§ 112.6 [Reserved) 

§ 112.7 General requirements for Spill 
Prevention, Control, and Counter
measure Plans. 

If you are the owner or operator of a 
facility subject to this part you must 
prepare a Plan in accordance with good 
engineering practices. The Plan must 
have the full approval ot management 
at a level of authority to commit the 
necessary resources to fully implement 
the Plan. You must prepare the Plan in 
writing. If you do not follow the se
(JUence specified in this section for the 
Plan. you must prepare an equivalent 
Plan acceptable to the Regional Ad
ministrator that meets all of the appli
cable rec1uirement.s listed in t.his ]Jart. 
and you must supplement it with <l sec
tion cross-referencing· the location of 
requirements listed in this part and the 
equivaient requirements in t.hc: ot.her 
prevention plan. If Lhe Plan calls for 
additional facilities or m·oceil'..ll'es. 
methods. or equipment. l1(1t yet fcllly 
operational. you must discm;s these 
itemi::i in separate paragraphs. and must 
explain separately the details of instal
lation and operational start-up. As de
tailed elsewhere in this section. you 
must also: 
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":'-)( lJ Include a discussion of your fa
cility's conformance with the require
ments listed in this part. 

12 i Comply with all applicable re
qui.rements listed in this part. Your 
Plan may deviate from the require· 
ments in paragraphs (g). (h)(2J and (3). 

and < il of this section and the require
ments in subparts B and C of thb pa.rt. 
except the secondary containmrrnt re
quirements in paragraphs (CJ and 1hHll 
of th.is section. and 
§§ 112.8( C )(2 i.112.81 c )( lll. 112.9! c )( 2L 
112.lO(C). ll2.l2!C)\2), 
lU.12(c)(llJ.112.13(CH2). and 112.14lCi. 
where applicable to a specific facility. 
if you provide ec1uivalent Pnviron
mental protection by some other 
means of spill prevention. control, or 
countermea!>ure. Where your Plan doe;; 
not conform to the applicable require-· 
rnents in paragraphs (g), !h)(2) and (3). 
and (il of this section. or the require
nients of subparts B and C of this part. 
t>xcept the secondary containment re
quirements in paragraphs (e) and (h)(l J 
0f this section. and §§l12.8(c)(2l. 
112.8(c)(lll. 112.9tc)(2). 112.lO(cJ. 
112.12lCl(2). 112.12(C)(ll). 112.l3!C)(2), and 
112.14(C). you must state the reasons for 
nonconformance in your Plan and de
scribe in detail alternate methods and 
how you will achieve equivalent envi
ronmental protection. If the Reg-i onai 
Administrator determines that the 
measures described in your Plan do not 
provide ec1uivalent environmental pro
tection. he· may require that you 
amend your Plan. following the proce
dures in §112.4<dJ and <e). 

(31 Describe in your Plan the physical 
:a.vout of the facility and include a fa
cility diagram. which must mark the 
location and contents of each con
tainer. The facility diagram must in-
'- l ude completely buried tanki::i that are 
c•t herwise exempted from the require
rnents of this part under §l12.lld)(4L 
The facility diagram must also include 
'.Ill transfer stations and connecting· 
rnpes. You must also address in your 
Plan: 

(i) 'l'he type of oil in ea.ch couta.iner 
and its storage capacity: 

(ii) Discharge prevention measures 
including procedures for routine han
dling of products (loading. unloading·, 
and facility transfers, etc.): 
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(iii) Discharge or drainag·e controls 
such as secondary contai.nmfmt around 
containers and other structures. equip
ment. and procedures for the control ur 
a discharge: 

<iv) Countermeasures for tlischarg·e 
discovery. response. and cleanup (both 
the facility's capability and those that 
might he required of a contractorl: 

(v J Methods of disposal of recovered 
matel'ials in accordance with applica
ble legal requirements: anrl 

(vi l Contact Jl:-;t; and phone numbers 
for the facility response coordinator. 
National Respon::;e Center. cleanup con
tractors with whom you hav·~ an agree
ment for response. and all appropriate 
FederaL State. and local agencies who 
must be contacted in case of a dis
charge as described in §112.l<bJ. 

i4l Unless you have sulimitted a re
sponse plan under § 112.20. provide in
formation and procedures in your Plan 
to enable a person reporting a dis
charge as described in § 112.l(bJ to re
late information on the exact address 
or location and phone number of the fa
cility: the date and time of t-he dis
charge. the type of material di::i
charged: estimates of the total quan
tity discharg·ed: estimates of the quan
tity discharged as described in 
§ 112.1( b ); the source of the discharg·e: a 
description of all affected media; the 
cause of the discha!.·ge: any damages or 
injuries caused by the discharg·e: ac
tions being used to stop. remove. arnl 
mitigate the effects of the discharg·e: 
whether an evacuation may be needed: 
and. the names of individuals and/or or
ganizations who have also been con
tacted. 

(fi) Unless you have submitted a re
sponse plan under § 112 .20. organize por
tions of the Plan describing· procedures 
you will use vrhen a discharge occurn in 
a way that will make them readily usa
ble in an emergency. and include ap
propriate supporting material as ap
pendices. 

(b) Where experience indicates a rea
sonable potential for equipment failure 
(such as loading· or unloading equip
ment. tank overflow. rupture. or leak
age. or any other equipment known to 
be a source of a discharge). include in 
your Plan a prediction of the direction. 
rate of flow, and total quantity of oil 
which could be discharged from the fa-
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cility a;-; a result of each type of major 
equipment failure. 

! cl Provide appropriate containment 
<'tnd or diversionary structures or 
equipment to prevent a discharge as 
described in § 112.l<lll. The entire con
tainmEmt system. including walls and 
floor. must be capable of cont;:tining oil 
and must be constructed so that any 
disclrnrge 1rom a primary containment 
system. such as a tank or pipe. will not 
e:wape the containment system before 
cleanup occurs. At a minimum. you 
must use one of the following preven
tion systems or its equivalent: 

!l l For onshore facilities: 
1 i; Dikes. berms. or retaining walls 

imfficiently impervious to contain oil: 
<ii l Curbing: 
1 iii) Culverting·. gutters. or other 

1lrainage systems: 
livl \\"t>irs. booms. or otlrnr barriers: 
1 v J Spill diversion ponds: 
r.vi1 Retention ponds: or 
1vii1 Sorbent materials. 
! 2 "i For offshore facilities: 
< i J Curbing or drip pans: or 
Iii l Sumps and collection systems. 
(di If you determine that the instal

ialion of any of the structures or pieces 
of ectuipment listed in paragraphs <cl 
and 1h)(l1 of this section. and 
§§112.8\C)l2). 112.81c)(ll). 112.9(C)l2). 
112.lO(cl. 112.12ic)(2). 112.12iclilll. 
112.l31cH2l. and 112.H(c) to prevent a 
1liscllarg·e as descri])ed in § 112.l(b) from 
any onshore or offshore facility is not 
practicable. you must clearly explain 
in your Plan why such measures are 
not practicable: for bulk storage con
tainers. conduct both periodic integ
rity testing of the containers and peri
Ollic integrity and leak testing of the 
valves and piping: and. unless you have 
submitted a response plan under 
§ 112.20. provicle in :;our Plan the fol
lowing-: 

! ll An oil spill contingency plan fol
lowing· the provisions of part 109 of this 
chapter. 

<2) A written commitment of man
power. equipment. and materials re
quired to expedi Liously control and re
move any quantity of oil discharged 
that may be harmful. 

(e) Inspections. tcsls, and records. Con
duct inspections and tests required by 
this part in accordance with written 
procedures that you or the certifying 
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t:n~ iL, ,:~ ;lt.~\re:nr, fo!· tht:~ fR. 1.·iiit:: l • ··~~ 

rn1t;-1t ~<r-t\i-.-i Lhe.::.t~ v11·it,1ut~n prct"·et-l~~; ~,s 

··( nd ~c l'PL'l>1·d of th•' inspection::: .ind 
'..ests. siinwd by tht' ap1:iropl'lcli.f ,,1qwr
visor Pr inspector. with the SPCC Pl.an 
wr ;o;, period of thrr:t.' year;s. H.eo(Jrtb of 
1 nspections and test'.:' kept uncler usu a I 
cine: cu::;tomary business practices 1\·il I 
:0ul'fict' for purposes of this paragnJ.ph. 

1f1 f'e~·:~o1mel. trwniny, uni/ tli.\1·!ilP'.Qc 
[Jn:uenlion proced1"res. (1) At a min
imum. train your oil-handling pt!l'
sonnel in the operation and mainte
nance of equipmt,,nt. to prevent il1s
·~har1'res: discharg:e procedure protocols: 
applicable pollut10n control L-1.w,;. 
rules. and regulations: g·eneral fal'ilil:.y 
operations: and. the contents or t l'k fa .. 
cility SPCC Plan. 

<2) Desig·nate a pt-rson at each ,:i.ppli
catJle facility who it> accountab1t'. for 
discha,rge prevention and who reports 
to facility management. 

(:31 Schedule and conduct di~charge 

prevention briefings for your oil-han
dling personnel at least once a ye~1.r to 
assure adequate understanding· of Uw 
S.PCC Plan for that facility. Such b!'ief
ing·s must highlight and desLTi he 
known discharges a:o described in 
§112.l(bi or failures. malfunct.ic1ning 
components. and any recently ch'vel .. 
oped precautionary nwasures. 

(g) Security (e.rclucting oil pr1,cf1u /Ion 
facilities). il) Fully fence each fad Ii t.\' 
handling. processing. or storintt oil. 
and lock arnLor g·uard entrance ~ates 
when the facility is not in produ('tion 
or is unattended. 

(21 Ensui-e that the maste1 flow <1nd 
drain valves and any other vaJV»'-' pt·r
mitting direct outward flow of thf· con
Laine1"s contents to the surfacP lrn\-e 
<tuequate security measures :,;c, that 
they remain in the closed DO'-'l tiou 
when i.n non-operating or non-st<'lnrlby 
,4,atus. 

i8l Lock the starter control 01, t·ach 
oil pLlmp in t,he "off' position aml 1 o
ca te it at a site accessible onl:v to au
thorized pers.)nnel when the pump is in 
i non-ope1·ating or non-starnlby status. 

1.4) Securely cap or blank-flange the 
loading•unloading connections or oil 
pipelmes or facility pi.ping when not in 
service or when in standby service for 
an extended time. This security prac
t,ice also applies to piping that i:5 
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,pliP<~ u! iiqu.1.11 ! . .'Ollt,t-:>11~- t·~~il'~-.-1 !_1\. 

.:;~ :tini.ng 01' ·!1.~,- in~::rL g·as IHc . ..:.~1.ll'C· 
,5, P!'O\'\ l·' Ltlllity lig-litll~l( C(>il111lt'!l

~-l~l'at(~ \Vi.th t.ht: type a.nd loc::;tJ.or: uf 
li!t' taci.lits t!rnt will <1ssii't Lr~ th<-': 

'i) Discm·ers ,,f discharges ot·1·un·in,: 
•1·.1ri11µ hour,:. of darkness. lioth i.~- O]Jt'' 
,, inµ pe1·B0t111el. if prese11t. ;U11l Ii:-; 1101, 

, ;wrating personnel (the gene1 ,1; !J~''' · 
1Ji .. '. locbl police. r-tc.1: arnl 

:iii Prevent.ion of dischnr~·es occLu · 
1 rng t.h1 oug·h avt;,, of vand~ili,;m. 

(h 1 Facilil_IJ tcrnk (\H und tunk lriw1• 
1uuding.unloudin_q rnck (nclw:lin_q of1-
,i1nre .taciiit.c~). OJ \VhPn· h)a<ling un 
\r,ading arpa dn-1.inagc doe::; not flow 
into a catc:hnknt basin or tre>cttment 
fa.cility designed to handle ciischan5·es. 
u:.;e a quick drainage system for tank 
'.tr or Lank ! i uck loading and unload
ing areas. '{ ou must design any con
t.tinrnent syptem to hol<l at. le:-1st tlw 
rnaximum capacity of any single com
[i;trtment of a tank car or tank truck 
l CJaded or unloaded at the facili t_y. 

(2J Provide an interlocked warning· 
light or physical barrier s~:stern. warn
, ng· signs. wheel chocks. or \'ehi.cle 
ht·eak intel'lock system in loading· un
:oading areas t.o prevent vehioles from 
1leparting· before complete disconnec
t ion of flexible or fixed oil 1 ransfer 
i ines. 

13 · Prior to filling and depal'ture ot 
"ny tank ca.r or tank truck, closely in
,,pect for discharges the lowermost 
.. !rain and all ontlets of Buch vehiclei'i. 
,\ nd if necessary. ensure that they a!'e 
t Jg·htenell. ,i,djuBt,ecl. or replaced t.o pre· 
,·ent liquid discharg·e while in tnrnsit. 

ii 1 If a field-const.ructPd abovPgrfmrnl 
,_-ontainer undergoes a, repair. altE'r
d.1.ion. reconstruct.ion, or a change in 
.-ic~rvice that mii.aht affect the risk of a 
discharge or failure due to brittlf• frac
ture or other catastrophe. or has dis-· 
' harged oil or failed due to lll'ittle frac
~ ure failure ur other catastrophe. 
>:'Vabate the container for risk of dis-
' barge or failun' due to brittle fracture 
:Jr other catastrophe. and <lE; n~'cessary. 
take appropriate action. 

(j) In addition to the minimal prevE'n
t ion standards l iBtecl under this sec
t ion. include in your Plan a complet.e 
discussion of conformance with the a.p· 
pllcable rel1uirements and other effec
tive discharge preyention a.ncl l'Ont.ain
ment procedures listed in this pa.rt 01· 
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any applicable more f:'t.ringent. St.at.e 
rules. reg·ulations. and c:·uidelines. 

Subpart B-Requirements for Pe
troleum Oils and Non-Petro
leum Oils, Except Animal Fats 
and Oils and Greases, and 
Fish and Marine Mammal Oils; 
ar:id Vegetable Oils (Including 
Oils from Seeds, Nuts, Fruits, 
and Kernels) 

S<H'HCE: 67 FR c17H6. Ju2y 17. 2002. unlesc; 
otherwi:oie noteu. 

~ 112.8 Spill Prevention, Control, and 
Countermeasure Plan requirements 
for onshore facilities (excluding 
production facilities). 

If you are the owner or operator of an 
onshore facility <excluding a produc
tion facility). you must: 

(a) Meet the general requirements for 
the Plan listed under §112.7. and the 
specific discharge prevention and con
tainment procedures listed in this sec
tion. 

(bJ Facility drainage. (1) Restrain 
drainage from diked storage areas by 
valves to prevent a discharge into the 
drainage system or facility effluent 
treatment system. except where facil
ity systems are designed to control 
such discharge. You may empty diked 
areas by pumps or ejectors: however. 
you must manually activate these 
pumps or ejectors and must inspect the 
condition of the accumulation before 
starting. to ensure no oil will be dis
charged. 

<2) Use valves of manual. open-and
closed design. for the dntinage of diked 
areas. You may not use flapper-type 
drain valves to drain diked areas. If 
your facility drainage drains directly 
into a watercourse and not into an on
site wastewater treatment plant. you 
must inspect and may drain 
uncontaminated retained stormwater. 
as provided in paragraphs ( c )( 3 )(ii). 

!iii). and (iv) of this section. 
(3l Design facility drainage systems 

from undiked areas with a potential for 
a discharge (such as where piping is lo
cated outside containment walls or 
where tank truck discharges may occur 
outside the loading area) to flow into 
ponds. lagoons, or catchment basins de-
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.-'ic;n,·d t1J re:.clin oil or retu1·n it to the 
L.tc;li t :.·. 'ti'"ou Jnust not. tocat.e 
catchme:ll ha.sins in are9,s subject to 
)Wl iodic (I OOiling·. 

,4, If facility drainag·l~ is not en"i
neerecl ,1s in pan;,graph 1lrn:3l of' tl1is 
,;ection. PC!UIP the final clischarge of cl.ll 

ditches insicle the facility with a divPr
sion :';:1,·,.,tern that would. in the event of 
an uncont1·01led discharge. retain oil in 
the facilit:.,·. 

151 \\'here drainage wa,ters are treated 
in more than one treatment unit arnl 
such t1·eatment i,; continuous. and 
pump transfer is needed. p1·ovide two 
"lift" pumps and permanently install at 
least one of the pumps. Whatever tech
niques you use. you must engineer fa
cility drainag-e systems to prevent a 
<.li.scharge as described in §112.l(b) in 
case there is an equipment failure or 
human error at the facility. 

1c1 Bulk stornge containers. il) Not use 
a container for the storage of oil unless 
its material and construction are com
patible with the material stored and 
conditions of storage such as pressure 
and temperature. 

12 l Construct all bulk storage con
tainer installations so that you provide 
a secondary means of containment for 
the entire capacity of the largest single 
container and sufficient freeboard to 
contain precipitation. You must ensure 
that diked areas are sufficiently imper
vious to contain discharged oil. Dikes. 
containment curlJs. and pits are com
monl:.' employed for this purpose. You 
may also use an alternative system 
consisting of a drainage trench enclo
sure that must be arranged so that any 
discharge will terminate and be safely 
confined in a facility catchment basin 
or holding pond. 
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(3l Not allow drainage of 
uncontaminated rainwater from the 
diked area into a storm drain or dis
charge of an effluent into an open wa
tercourse. lake. or pond. bypassing the 
facility treatment system unless you: 

(i) Kormally keep the bypass valve 
sealed closed. 

1ii1 Inspect the retained rainwater t.o 
ensure that its presence will not cause 
a discharge as described in§ 112.10.iJ. 

1 iii) Open the bypass valve and reseal 
it following rlrainage under responsible 
super\·ision: and 
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(ivl Keep adequate records of snch 
events. for example. any records re
quired under permits issued in accord-
ance with §§122.4J(ji<2l and 122.'ll<rn 1t3l 
of this chapter. 

( 4 l Protect any completely buried 
metallic storage t.'ink installed on or 
after January 10. 1974 from corrosion 
by coatings or cathodic protection 
compatible with local soil conditions. 
You must regularly leak test such 
completely buried rnPtallic storage 
tanks. 

151 Nut use partially buried or 
bunkerecl metallic tanks for the "'t'Jr
age of oil. unless you protect the bur
ied section of the tank from c01T0Bion. 
You must protect partially buried and 
bunkered tanks from corrosion by 
coatings or cathodic prntection com
patible with local soil conditions. 

(6l Test each aboveground container 
t'or integrity on a regular schedule. and 
whenever you make material repairs. 
The frequency of and type of te;-;ting 
must take into account container size 
and design (such as floating roof. skicl
mounte<l. elevated. or partially buriedl. 
You must combinP visual inspection 
with another testing technique such as 
hydrostatic test,ing. radiographic test
ing, ultrasonic testing. acoustic emis
sions testing. or another system of 
non-destructive shell testing. You 
must keep comparison records and you 
must also inspect the container's sup
ports and foundations. In addition. you 
must frequently inspect tlle outsitle or 
the container for signs of deteriora
tion. discharg·es. or accumulation (Jf oil 
inside diked areas_ Records of inspec
tions and tests kept under usual and 
customary business practices wi 11 suf
fice for purpose::; of this paragraph. 

'7) Control leakage through deft>cti ve 
internal heating coils by monitoring 
the steam return and exhaust lines for 
contamination from internal heating 
coils that discharge into an open wa
tercourse. or pass the steam return or 
exhaust lines through a settlinf:· tank. 
skimmer. or other separation or reten
tion system. 

(8) Engineer or update each conLainer 
installation in accordance with !WOd 
engineering practice to avoid dis
char.;es. You must provide at least one 
of the following devices: 
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dl Hig·h liquid level alarms with an 
ac<dib1e or visual signal at a constantly 
attended opera ti en or smTeillance sta
tion. In smaller facilities an audible air 
Yent may suffice. 

r ii) High liquid level pump cutoff de
vices set to ,;top flow at a predeter
n1ined container- content levPl. 

\iii i Direct audible or code signal 
communication between the container 
f[:t.uger and the pumping station. 

1 iv\ A fast rPsponse system for deter
mining the liquid level of each bulk 
storage container such as dig·ital com
putern. telepulse. or direct v1s1on 
gauges. If you use this alternat1ve. a 
pPrson must he present to monitor 
gauges and the overall filling of bulk 
;-;t.orage con tai1wrs. 

1 v l You must regularly test liquid 
1.~vel sensing devices to ensu.re proper 
(J)Jeration. 

19l Observe effluent treat.ment facili
t.1es frequent.ly enough to detect pos
;.;!ble systpm upsets that could cause a 
discharge as 1le:::~'ribed in §112.1(\)l. 

1 lOl Promptly correct visiblt> dis
~ i1anrns which result in a loss of oil 
from the cont.ainer. including hut not 
: nnited to sea.J.118. gasket8. piping-. 
pllmps. valvt>s. rivets. and bolts. You 
must promptly remove any accumula
tions of oil in diked areas 

01 i Position or locate mobile or port
able oil storagt: containers to previmt a 
discharge as desert bed iu § 112.l(bl. You 
must furnish a si)condary n1eans of con
tainment. such ab a dike or catchment 
basin. sufficient to contain the capac
i Ly of the largest sing·le compartment 
or container with sufficient freeboanl 
'.o contain precipit8tion. 

<ell Facility transfer operations. pump-
1 ng. and falility process. 11 l P1·ov lde bur-
i ,~a piping- that is installed or replaced 
on or after August 16. 2002. with a pro
l ective \vrapp;.ng and coating-. You 
must also catho,ltcally protect such 
buried piping: installations or otherwise 
';ar.isfy t.he corTosion protect.ion stand
,i.nls for piping in part 280 of this chap
ter or a Stat.e program approved under 
µart 281 of this chapter. If a section of 
!Juried line is t)xposed for any reason. 
you must carefully inspect it for dete
rioration. If you find corrosion damage, 
vou must undertake additional exam-
i nation and corrective action as indi
,_ ate<l by the rna~,mitude of the damage. 
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i2) Cap or blank-fiange the termimll 
connection at the transfor point and 
mark it as t.o origin when piping is not 
in service or is in standby service for· 
an extended time. 

(3) Properly design pipe supports to 
minimize abrasion and corrosion and 
allow for expansion and contraction. 

(4J Regularly inspect all aboveg-rouml 
valves. piping. and appurtenances. Dur
ing the inspection you must assess the 
general condition of items. such as 
flange joints. expansion joints. valve 
glands and bodies. catch pan;;, pipeline 
supports. locking of valves. and metal 
surfaces. You must also conduct integ
rity and leak testing of buried piping 
at the time of installation. modifica
tion. construction. relocation. or re
placement. 

<5J \.Varn all vehicles e11tering the fa
cility to be sure that. no vehicle will 
endanger abovegTound piping or other 
oil transfer operations. 

~ 112.9 Spill Prevention, Control, and 
Countermeasure Plan requirements 
for onshore oil production facilities. 

If you are the owner or operator of an 
onshore production facility. you must: 

(a) Meet the general requirements for 
the Plan listed under §112.7. arnl the 
specific discharge prevention and con
tainment procedures listed under this 
section. 

(bl Oil production facility drainage. <l> 
At tank batteries and separation and 
treating areas where there is a reason
able possibility of a discharg·e as de
scribed in§ 112.l<b). close and seal at all 
times drains of dikes or drains of 
equivalent measures required under 
§112.7(cHll, except when draining 
uncontaminated rainwater. Prior to 
drainage. you must inspect the diked 
area and take action as prnvided in 
§ll2.8(C)(3)(iil. (iii). and (ivl. You must 
remove accumulated oil on the rai.n
water and return it to storage or dis
pose of it in accordance with legally 
approved methods. 

(2) Inspect at regularly scheduled in
tervals field drainage systems (such as 
drainage ditches or road ditches l. and 
oil traps, sumps. or skimmers. for an 
accumulation of oil that may have re
sulted from any sma11 dii'\charge. You 
must promptly remove any accumula
tions of oil. 
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'c 1 Oil production facility bulk stora.qc 
1·ontw1u'rs. :ll Not use a container for 
the str.irage of 1Jil unless its material 
a.ml con:0tn1ction are compatible with 
the material storccl and the conditions 
of storage. 

121 Provide all tank battery. separa
tion. and treating facility installations 
with a secondary means of contain
ment for the entire capacity of the 
largest single container and sufficient 
frceboard to contain precivitation. You 
must safely confine drainage from 
urnliked areas in a catchment basin or 
holding pond. 

< 3 l Periodically and upon a regular 
::ichedule visually inspect each con
tainer of oil for deterioration and 
maintenance needs. including the foun
dation ~rnd support of each container 
that ls on or above the surface of the 
gTound. 

< ±l Engineer or update new and old 
tank battery installations in accord
ance with good engineering practice to 
prevent discharges. You must provide 
at least one of the following: 

<i! Container capacity adequat.e to as·
::iure that a container will not overfill if 
a pumper g·auger is delayed in making 
regularly scheduled rounds. 

<ii l O\-erflow equalizing lines between 
containers so tl1at, a full container can 
overflow to an adjacc!nt container. 

<iiil Yacuum protection adequate to 
prevent container collapse during a 
pipeline run 01 other transfer of oil 
from the container. 

civl High level sensors to generate 
and transmit an alarm sig·nal to the 
computer where the facility is sub.iect 
to a computer production control sys
tem. 

(dl Facilit.IJ !ransfer operations, oil pro
ducllon facility. (1) Periodically and 
upon a regular schedule inspect all 
aboveg-round valves and pipi.ng associ
ated with transfer operations for the 
general condition of flange joints. 
valve glands and bodies. drip pans. pipe 
supports. pumping well polish rod 
stuffing boxes. bleeder and g·auge 
valves. and other such i terns. 

(2) Inspect saltwater (oil field brine) 
disposal facilities often. particularly 
foll owing a sudden change in atmos
pheric temperature. to detect possible 
system upset!'\ capable of causing a dis
charge. 
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I 3 l Have a program of flow line main
tenance to prevent discharg·es from 
each flowline. 

* 112.10 Spill Prevention, Control, and 
Countermeasure Plan requirements 
for onshore oil drilling and 
workover facilities. 

If you are the owner or operator of an 
onshore oil drilling and workover facil
ity. you must: 

(al Meet the general re(1uirenwnts 
listed under § 112.7. and also meet the 
specific discharge prevention and con
tainment procedures li.sted umle1· t111c: 
section. 

(bl Position or locate mobile dri1ling 
or workover equipment so as to pre
vent a discharge as described in 
§ 112.ldJ). 

( c) Provide catchment basirrn or di
version structures to intercept ancl 
contain discharges of fuel. crude oil. or 
oily drilling fluids. 

(dl lm;tall a blowout prevention 
(BOP\ assembly and well control ;.;ys
tem before drill"ing below any casing 
string or during workover operation8. 
The BOP assembly and well control 
system must be capable of control ling 
any well-head preRsure that may lw en
countered while that BOP asRembly 
and well control s.\·stem an' on the 
well. 

~ 112.11 Spill Prevention, Control, and 
Countermeasure Plan requirements 
for offshore oil drilling, production, 
or workover facilities. 

If you are the owner or operator uf an 
offshore oil drilling» production. or 
worlnlver facility. you must: 

(a> Meet the genen·d rec1uil'enwnts 
listed under §112.7. and also mef't the 
specific discbar~e prevention ari(l con
tainment procedures listed under tbi.s 
section. 

\\.1l Use oil draiDag·e collection Pquip
ment to prevent and control sma; l uil 
discharges arounrl pumps. g·iands. 
valves. flanges. expansion joint::;. h<Jses. 
drain lines. separators. treaters. tanks. 
and associated eciuipment .. You nrnst 
control and d.irect facility llrai1;::; to
ward a central collection sump to pre
vent the facility from having a dis
charge as described in §112.l(bl. Where 
drains and sumps are not practica1Jle. 
you must remove oil contained i ti .~ol-
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lection equipment as often as nec
essary to pre\·en t overflow. 

'c \ Fol' facilities employing· a sump 
s\·o;tem. provide adequately sized sump 
and drains and make avaiiable a spare 
pnmp to rf'move liquid from the sump 
a11d assure tha1. oil doe~ not. esr_·a,pe. 
Yc;u must ernploy a regularly scheduled 
preventive maintenance inspection ancl 
th,ting program to assure relia1ile op
eration of the liquid removal system 
anrl pump :st.art-up device. Redundant 
atitomatic :oump pumps and c:ont.l'C>l de .. 
v1c:es may h~ n·c1L1ired on some installa
tions. 

:dl At facilities with areas \vhere sep
ctrators and treaters are equipped with 
dump \'alve'i wbi.ch predominantly fail 
ii; Uw closed position and where pollu
tion risk is high. specially equip the fa
cility to prevent t.he discharge of oi 1. 
You must pnwent the dischargp of oil 
ti:v: 

11 l Exteml mg· t.he flare li rw to a diked 
,i.rea if the separato1 is near sr1ore: 

( 2 l Equipping t.lw separator with a 
lrn{h liquid level sensor that will auto
n,atically shut in wells produC'ing to 
tile separator: or 

(:3l Installing parallel n•dundant 
tL!mp valves. 

rel l<~qui p at rno::;pheric s1,0L'l.ge Ol' 

~cirge container:-; wiLh hig·h liquid level 
:3Pnsing- deYi!·t:s that act.ini.t.e an alarm 
or control the !'low. Ol' otherwbe pre
nmt dischargec:. 

(fl Equip pressure container~; with 
high and low prp::;sm·e sensing devices 
that activat.t' ::rn alarm or controi the 
now. 

\g\ Equip containers with ,;uita1Jlt1 

_ orrosion p1·ot.ect.ion. 
<hl Prepare nn<l maintarn a,t the facil-

1 ty ct written procerlure ,,.i thin the Plan 
tor inspecting aml test.ing pullut.ion 
J>revention ec11uprnenL and systems. 

( i l Conduct. test mg- and inspection of 
rhe poll1Jtion prevention equipment 
,rnd system:3 at t.he facility on a 8Chefl .. 
u!ed periodic l1H;.;is. commtcnsurnte \vith 
the complexity. conditions. and cil'
umstances of tlw fad 11 ty and any 

·it.her appropl'iate reg·ulations. You 
must use sinrnlated dischan,;·es for t.est
:ng· and inspecting· human and equip 
mPnt pollutimt control and counter·
rneasure 1:1yster1c,. 

ij) Describe in detailed records su1'
face and ;:;nbsu:f'a<:e well shut-in vaJ\·ps 
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and devices in use at the facility for 
each well sufficiently i,o determine 
their method of activation or control. 
such as pres:surP differential. chang'l' in 
fluid or flow conditions. combination 
of pressure and flow. manual or remote 
control mechanisms. 

( kJ Install a BOP assemlJly an1l well 
control system during workover oper
ations and before drilling below any 
casing st.ring. The BOP a8sembly and 
well control system must be capable of 
controlling any well-head pressure that 
may be encountered while Uw BOP as
sembly and well control systPm are on 
the well. 

(1) Equip all manifolds (headPrs1 ·with 
check valves on individual f1owlines. 

<ml Ec1uip the flowline with a lngh 
pressure sensing device and ;;hut-in 
valve at the wellhead if the shut-in 
well pressure is greater than the •,vork
ing pressure of the flowline and mani
fold valves up to and including the 
header valves. Alternatively you may 
provide a pressure relief system for 
f1owlines. 

(n) Protect all piping appurtenant to 
the facility from corrosion. such a;;, 
with protective coatings or cathodic 
protection. 

<ol Adequately protect sub-marine 
piping appurtenant to the facility 
against environmental stresses and 
other activities such as fishin& oper
ations. 

(pl Maintain sub-marine piping ap
purtenant to the facility in good oper
ating condition at all times. You must 
periodically and according to a sched
ule inspect or test such piping for fail
ures. You must document and keep a 
record of such inspection8 or tests at 
the facility. 

Subpart C-Requirements for Ani
mal Fats and Oils and 
Greases, and Fish and Marine 
Mammal Oils; and for Vege
table Oils, including Oils from 
Seeds, Nuts, Fruits, and Ker
nels. 

SOl'RCE: 67 FR 57149. ,July 17. 2002. unle;;s 
otherwise noted. 
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~ 112.12 Spill Prevention, Control, and 
Countermeasure Plan requirements 
for onshore facilities (excluding 
production facilities) 

If you are the owner or operator of an 
omhore facility (excluding a produc
tion facility). you must: 

1 a J Meet the g·eneral requirements for 
the Plan listed under § 112. 7. and the 
specific disch:>~rg·e :prevention and con
tci,inment procedures listed in this sec
tion. 

(])) Fw:ilit:IJ drainage. 111 Restrain 
drainag-e from diked storage areas by 
valves to prevent a clischarge into the 
drainage system or facility effluent 
treatment system. except where facil
ity systems are desig·ned to control 
such discharge. You may empty diked 
areas by pumps or ejectors: however. 
you must manually activat,e these 
pumps or ejectors and must inspect the 
con di ti on of the accumulaLion before 
starting. to ensure no oil will be dis
charged. 

( 2 > Use valves of manual. open-and
closed desig·ri. for the drainage of diked 
areas. You may not use flapper-type 
drain valves to drain diked areas. If 
your faciii ty drainage drains directly 
into a watercourse and not into an on
site wastewater treatment plant. you 
mu8t inspect and ma,y drain 
uncontaminated retained stormwater. 
Rubject to the requirements of para
graphs (CH3Hiil. \iii). and riv) of this 
section. 

<3) Design facility drainage systems 
from uncliked areas with a potential for 
a discharge (such as where piping is lo
cated outside containment walls or 
where tank truck discharges may occur 
outside the loading area) to flow in to 
ponds. lagoons. or catchment basins de
signed to retain oil or return it to the 
facility. You must not locate 
catchment basins in areas subject to 
periodic flooding·. 

1 4) If fac:il i ty drainage is not engi
neered ail in paragTaph (b)(3) of this 
section. equip the final discharge of all 
ditches inside the facility with a diver
sion system that would. in the event of 
an uncontrolled discharg2. retain oil in 
the facility. 

(5J Where drainage waters are treated 
in more than one treatment unit and 
such treatment is continuous. and 
pump transfer is needed. provide two 
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"lift" pumps and permanently install at 
least one of the pumps. Whatever tech
niques you use. you must engineer fa
cility drainage systems to prevent a 
discharge as described in § 112.l<b 1 in 
case there is an equipment failure or 
human error at the facility. 

<c) Bulk storage containers. (ll Nm, use 
a container for the storage of 011 unless 
its material and construction are com
patible with the material stored aml 
conditions of storage such as pres:--:ure 
and temperature. 

(2l Construct all bulk storage con
tainer installations so that you prm·ille 
a secondary means of containment for 
the entire capacity of the largest single 
container and sufficient freeboarcl to 
contain precipitation. You must ensure 
that diked areas are sufficiently imper
vious to contain discharged oil. Dikes. 
containment curbs. and pits are com
monly employed fo1· this purpose. You 
may also use an alternative system 
consisting of a drainage trench enc lo
sure that must be arranged so that any 
rlischarg·e will terminate and be safely 
confined in a facility catchment basrn 
or holding pond. 

(3) Not allow drainage of 
uncontaminated rainwater from the 
diked area into a storm drain or dis
charge of an effluent into an open wa
tercourse. lake. or pond. bypassing the 
facility treatment :oystern unless you: 

<i) Normally keep the bypas:o valve 
sealed closed. 

<iil Inspect the retained rainwatPl' to 
ensure that its presenct! will 11ot c,iuse 
a discharge as described in §112.l(b;_ 

(iiil Open the bypass valve and reseal 
it following drainage under responsihlE' 
supervision: and 

(ivl Keep adequate reconls of such 
events. for example. any records 1·e
quirecl under permits issued in accord
ance with §§122.41(j)(2l and 122.'ll\ml(3i 
of this chapter. 

14 l Protect any completely buried 
metallic storag·e tank installed on or 
after January 10. 1974 from conosi011 
by coatings or cathodic pn.tection 
compatible with lcical soil conditions. 
You must regularly leak test. such 
completely buried metallic storag·e 
tanks. 

(5) Not use partially buried or 
bunkered metallic tanks fol' Lhe stor
age of oil. unless you protect the bur-
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it->d section nf the tank from corrosion. 
You must protect partially buried and 
bunkered tanks from corrosion by 
coating-s or cathodic protection corn
pa tib1e with local soil conditions. 

i6l Test each aboveground container 
for integrity on a regular schedule. and 
whenever you make material repairs. 
'1'11e frequency uf and type of testing 
must take into account container size 
and design ( ,.;uch as floating roof. skid
mounted. elevated. 01 partially bur.ied l. 
You must combine visual inspect.ion 
\\'l th anotlH~r testing technique ::<uch as 
hydrostatic testing-. radiog-raphic test
in14·. ultrasonic testing. acoustic emis
sions testing·. or anothu· system of 
non-destructivP ,.;heli testing. You 
must keep com].Hrison records and you 
nrnst also inspel'l the containers sup
ports and foundations. In addition. you 
must frequently inspect the outside of 
the container for signs of deLeriora
t ion. discharges. or accumulation of oil 
i •1sicle diked areas. Heconls of inspec
tions and test::; l<ept under usual and 
customary busi neo;s practice::i will suf
fice for purposes of this paragraph. 

17l Control leaka.ge through defective 
internal ht>ating· coils by monitoring 
the steam return and exhaust li.nes for 
·~ontamination from internal heating 
coils that di::;charge into an open wa
tercourse. en· pass the steam return or 
exhaust lines through a settling tank. 
skimmer, or other separation or reten
t 1011 system. 

\8) Enginee1' 01· update each container 
i nstallaticn in accordance with goocl 
n1gineering practice to a\'Oid dis
··harges. You must provide at least one 
cf the following devices: 

Ii l High 1iqui1! level alarms vdth an 
ctudilJle or vi:mal Hignal at a constantly 
:t ttended ope rat ion or o;urve1 llance st.a
t.ion. In sm<llln· facilities an a.udible air 
\ 1mt may suffice. 

(iii High lic1uili level pump cutoff de
vices set t.o st.op flow at a predeter
mined contaiiwr c·cmtent level. 

\iii) Direct a.udihle or code sig·nal 
communi('ation uetween the container 
gaug·er and thP pumping station, 

(iv) A fast l'esponse system for det.er
mining the liqui1l level of each bulk 
storage container such as digital com
puters. t,elepvlse. or direct v1s10n 
;r,auges. If you llRe this alternative, a 
person must be present. to monitor 



§ 112.13 

gauges and the overall filling of bulk 
storag·e containers. 

(V) You must regularly test liquid 
level sensing devices to ensure proper 
operation. 

(9) Observe effluent treatment facili
ties frequently enough to detect pos
sible system upsets tl1at could cause a 
discharge as described in §112.l(b). 

< lQj Promptly correct visible dis
charges which result in a loss of oil 
from the container. including but not 
limited to seams. gaskets. piping. 
pumps, valves. rivets. and holts. You 
must promptly remove any accumula
tions of oil in diked areas. 

!lll Position or locate mobile or port
able oil storage containers to prevent a 
discharge as deseribed in § 112.11 bi. You 
must furnish a secondary means of con
tainment. such as a dike or catchment 
basin. sufficient to contain the capac
ity of the largest sing·le compartment 
or container with sufficient frecboanl 
to contain precipitation. 

(cl) Facility transfer operations. pump
ing, and facility process. OJ Pro\'ide bur
ied piping that is installed or replaced 
on or after August 16. 2002. with a pro
tective wrapping and coating. You 
must. also cathodically protect such 
buried piping installations or otherwise 
satisfy the corrosion protection stand
ards for piping in part. 280 of th.is chap
ter or a State program approved under 
part 281 of this chapter. If a section of 
buried line is exposed for any reason. 
you must carefully im;pect i.t for dete-· 
rioration. If you find corrosion damage. 
you must undertake additional exam
ination and corrective action as indi
cated by the magnitude of the damage. 

!2l Cap or blank-flange the terminal 
connection at the transfer point and 
mark it as to origin when piping is not 
in service or is in standby service for 
an extended time. 

(3) Properly design pipe supports to 
minimize abrasion and corrosion and 
allow for expansion and contraction. 

(4) Regularly inspect ali aboveground 
valves. piping, and appurtenances. Dur
ing the inspection you must assess the 
general condition of items. such as 
flange joints, expansion joint.s. Yalve 
glands and bodies, catc:h pans. pipeline 
supports, locking of valves. and metal 
surfaces. You must also conduct integ
rity and leak testing of buried piping 

38 

40 CFR Ch. I (7-1-04 Edition) 

at the time of installation. modifica
tion. construction. relocation. or re
placement.. 

(fll Warn all vehicles entering the fa
cility to be sure that no vehicle will 
endang·er aboveground piping or other 
oil t1ansfer operations. 

§ 112.13 Spill Prevention, Control, and 
Countermeasure Plan requirements 
for onshore oil production facilities. 

If you are the owner or opera tor of an 
onshore production facility. you must: 

(aJ Meet the general requirements for 
the Plan listed under § 112.7. and the 
specific discharge prevention and con
tainment procedures listed under this 
section. 

(]))Oil production facility drainage. (1) 

At tank batteries and separation and 
treating areas where there is a reason
able possibility of a discharge A.s de
scribed in § 112.1( bl. close and seal at all 
times drains of dikes or drains of 
equi \'alent measures required under 
§112.7<c)<l). except when draining 
uncontaminated rainwater. Prior to 
drainage. you must inspect the diked 
area and take action as provided in 
§112.12<c)<3)(ii). (iii l. and (ivJ. You must 
remove accumulated oil on the rain
water and return it to storage or dis
pose of it in accordance with leg·ally 
approved methods. 

<21 Inspect at regular1y scheduled in
tervals field drainage systems ! such as 
rlrainage di tche,.; or road ditches), and 
oil traps, sumps. or ski.mmers, for an 
accumulation of oil that rnay have re
sulted from any small discharge. You 
must promptly remove any accumula
tions of oil. 

( c) 017 production facilit.lf b11 lk storage 
containers. (1) Not use a cont.ainer for 
the storage of oil unless its material 
and construction are compatible with 
the material stored and the conditions 
of storage. 

!2) Provide all tank battery, separa
tion. and treating facility installations 
with a secondary means of contain
ment fo1· the entire capacity of the 
largest sing-le cont a in er and sufficient 
freeboard to contain precipitation. You 
must safely confine drainage from 
um.liked areas in a catchment basin or 
holding pond. 
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t3l Periodically and upon a reg·ular 
schedule visually inspect each con
tainer or oil for deterioration and 
maintt'nance needs. including t.he foun
dation and support of each containE'r 
that. is on or above the surface of tbe 
p.Tound 

! 4) Entdneer 01· update new arvl old 
tank 1:iartery installations in accord
ance wlth good engineering· practice to 
prevent discharges. You must pru<icie 
at least one of the following: 

d 1 ConLainer capacity rtdequate to as
;;un~ that a container will not overfill if 
a pumper gauger is dt'layed in m;1ki11g
regularly scheduled rounds. 

(iil Overt1ow equalizing· lines between 
containers so that a full container can 
overflow to an aclj0"0en t container. 

(iii1 \'acuum protection adequak LO 

prevent. container collapse during a 
pipeline run 01· other transfer 01 oil 
from the container. 

(iv) High level c>ensors to ~ren•'rate 
and tran>'lmit an alarm signal to the 
computer where the facility is subject 
to a C'omputer production control sys
tem. 

(dl Facilitu tnrnsfiT operations. oii pro
duction f.1cilit,11. < 1 l Periodically a.ncl 
upon a regular t'\chedule inspect all 
aboveground valves and piping as:,oci
ated with transfer operations for the 
g·eneral condition ot flan'"e jornts. 
vcdve glarnls and bodie:o. drip parn'. pipe 
supporrn. pumping wen polish rnd 
stuffing- boxes. hleefier antl g rnge 
valves. and other such items 

(2l Inspect saltwater wil field brinel 
disposa.l facilities often. parti.cul11.rly 
following a sudden change in aLmos
pheric: temperature. to detect po:,:,;ible 
system up:-,pts capablt: of causing a dis
charge. 

< 3) Have a program of flowline main
Lenance to prevent discharg·es from 
each i1owline. 

* 112.14 Spill Prevention, Control, and 
Countermeasure Plan requirements 
for onshore oil drilling and 
workover facilities. 

lf \"OH are the owner or operator oi an 
onshore oil drilling arnl workove1 facil
it.y. you must: 

(a> Meet the g\•neral requil·ements 
listed under § 112. 7. and also meet U1e 
specific discharge prevention and con-
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tninment procedures listed unut'l' 1,his 
St·)(_·tiOll. 

'bl Posit.ion or locate mobile drilling 
01 workover ec1uipment so as t.u pre
vc-:nt a Jischarge as descrilit~d in 
§ 112.l(b). 

·cl ProvidP catchment basins or di
version struct,ures t.o intercept and 
cc•ntain disl"harges oi fuel. crude uil. 01 

oily drilling fluids. 
iu> Install a lJlowout. pren'ntion 

! BOPl assembly and well control t0,Vs
t.Pm before Jriliing below any ,_:asing 
st 1·ing or cl uring workover operations. 
The BOP <1.:,;sembiy and well control 
s:;:,;tem mu;,;t be cap0ble o1 coontnillinv 
;rny well-head pressure that ll1dX be en
L'c,untered whilt~ that BOP as<"emhly 
:1.nd well control system are on the 
wdl. 

~ 112.15 Spill Prevention, Control, and 
Countermeasure Plan requirements 
for offshore oil drilling, production, 
or workover facilities. 

1f you are the owner or operat.01· of an 
offshore oil rlrillinµ'. proch1ct.ion. or 
\'> (1rkover facility . .vou must: 

'"·' Met"t the g·ener3.l re1tuin·men1;; 
lt.'>t:.ecl under § 11:2.7. a,rnl also nwt'l the 
:,;iiecific disclw.1xe preventirm a11ll con-
1 <dnment prncedures liste<l ur.1ler thi~; 

:'•·ction. 
;1J1 Use oil drainag•o collection equip

ment to prevent anci contrc;l l'irnall oil 
cllscharg·es ~'lround pumps. ~damb. 

,.~llves. fia,n~·es. expansion joints. hoses. 
rlrain lines. separators. treat,tffs. tanks. 
A.ml associated equipment. You must 
r·ontrol a1Hl direct facility drain;:; to-
;1·,ud a central collection Aump 10 pre-· 
,·tmt:. the facility from having a dis
('harge as de::;cri.hed in § 112.l(bL Where 
drains and sump~. are not practica bh>. 
.vou must. i·Pmcve oil contRinecl in cnl-
l1'ction equ.ipment a:; oft.en "'~' ne<"
,,~;sary to p1·ev2nt overflow. 

; cl For facili ti<'S P.mploying <t <"'.lrn.p 
,;ystem. provide adequatt'lY siZE'<l -;ump 
cU1d drain,- and make available :1. spare 
pump to remove liquid frorn tile sumv 
.tncl assure that oil does not tcscape. 
You must employ a regulal'l.r E'cheduled 
preventive mainten,u1ce inspeeti.on arnl 
~est.ing· progTam to assure relhble op
r:ration of the liquid removal ,;ystern 
and pump start-up device. Redundant 
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automatic sump pumps and control de
vices may be required on some installa
tions. 

(d) At facilities with areas whert, sep
arators and treaters are equipped with 
dump valves which predominantly fail 
in the closed position and where pollu
tion risk is high. specially equip the fa
cility to prevent the discharge of oil. 
You must prevent the discharge of oil 
by: 

OJ Extending the flare line to a diked 
area if the separator ts near shore: 

<2) Equipping the separator with a 
high liquid level sensor that will auto
matically shut in wells producing to 
the separator: or 

(3) Installing parallel redundant 
clump valves. 

( e J Equip a1,mospheric ::itorage or 
surge containers with high liriuid level 
sensing devices that activate an alarm 
or control the flow. or otherwise pre
vent discharges. 

(f) Equip pressure containers with 
high and low pressure sensing rlE•vices 
that activate an alarm or cont.rol the 
now. 

<gl 'f<jquip containers with suitalJle 
corrosion protection. 

(h) Prepare and maintain at the facil
ity a written proce(ture within the Plan 
for inspecting and testing pollution 
prevention equipment and systems. 

(i) Conduct testing and inspection of 
the pollution prevention equipment 
and systems at the facility on a sclled
uled periodic basis. commensurate with 
the complexity, conditions. and cir
cumstances of the facility and any 
other appropriate regulations. You 
must use simulated rlischarges for test
ing a.nd inspecting human and etiuip
ment pollution control ;md counter
measure systems. 

(jl Describe in detailed records sur
face and subsurface well shut-in valves 
and devices in use at the facility for 
each well sufficiently to determine 
their method of activation or con t1 ol. 
such as pressure differential. cha1we in 
fluid or flow conditions, combil1<'"tion 
of pressure and flow. manual or remote 
control mechanisms. 

(k) Install a BOP assembly and well 
control system during workover oper
ations and before drilling below any 
casing string. The BOP assembly and 
well control system must be capable of 
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controlling· any well-head pressure that 
may he encountered while that BOP as
sembly and well control system a.re on 
the well. 

(1) Equip all manifolds <headers) with 
check valves on individual flowlines. 

<ml F,quip the flow line with a high 
pressure sensing device and shut-in 
valve at the wellhead if the shut-in 
well pressure is greater than the work
ing preHsure of the nowline anu mani
fold valves up to and including the 
header valves. Alternatively you may 
provide a pressure relief system for 
flow lines. 

( n l Protect all piping appurtenant to 
the facility from corrosion. such as 
with protective coatings or cathodic 
protection. 

( o) Adequately protect sub-marine 
piping appurtenant to the facility 
against environmental stresses and 
other activities such as fishing oper
ations. 

(pJ Maintain sub-marine piping ap
purtenant to the facility in good oper
ating condition at all times. You must 
periodically and according to a sched
ule inspect or test such piping for fail
ures. You must document and keep a 
record of such inspections or tests at 
the facility. 

Subpart D-Response 
Requirements 

* 112.20 Facility response plans. 
(aJ The owner or operator of any non

transportation-related onshore facility 
that. because of its location. could rea
sonably be expected to cause substan
tial barm to the environment by dis
charging oil into or on the navigable 
waters or adjoining shorelines shall 
prepare and submit a facility response 
plan to the Regional Administrator. 
according to the following provisions: 

( 1) For the owner or operator of a fa
cility in operation on or before Feb
ruary 18. 1993 who is rnquired Lo pre
pare and submit a response plan under 
3:~ U.S.C. 1321(j)(5J. the Oil Pollution 
Act of 1990 (Pub. L. 101--380. 33 U.S.C. 
2701 et seq.) requires the submission of 
a response plan that satisfies the re
quirements of 33 U.S.C. 1321(j)(5) no 
later than February 18. 1993. 

(i) The owner or operator of an exist
ing facility that was in operation on or 
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befor<:e F'el_1rual'y 18. 1993 who subm:ltced 
<t responst' plan by February 18. 19~13 
shall revise the n:sponse plan to satisfy 
t.he requirements of this section and l'e
submit the response plan or upd,;i,t.ed 
portions of the response plan to the l{e
g·iona l Administ.rator by February 18. 
1995. 

\ii\ Th~.: owner or operator of a.11 exrnt
ing· faulity in operation on or before 
I·'ebrnary 18. 1998 who failed to :c;ubu1it 
<l response plan by February 18. 199:1 
,;hall prepare and submit a respor10t' 
plan that ::>atisfies the requirementc. of 
t.his sect.ion to the Reg·ional Admjrns
trator before August 30. 1994. 

i2l The owne1· or operator of a facllit:; 
in opera tiun on or afLe1· Aag·usi: ;30. t9f1± 
tha.t satisfie:; t.he cri Lt;ria in pa ragT:i.ph 
if)(ll of Uus section or that is nntifit:'ll 
by tht' Reg·ional Administrator pur-;u
<Ult to paragTaph ( b) of this sect i,rn 
shall prepare and submit a facility re
sponse plan that satisfies the requin:'·· 
men ts of this section to the Reg lonal 
Admini::otn'ltor. 

(ii F'or a facility that commenced op
erations after Fehrua.ry 18. 1993 imt 
prior tr) Aug·ust 30. 1994. and is requirell 
to prepare and submit a response plan 
based on the criteria in paragraph (f)(l1 

of this section. the owner or opera tor 
shall submit the refiponse plan or up
dated porUons of the response plan. 
along with a completed version of the 
re:c;ponse plan cover sheet. contained in 
Appendix F to this part. to the Re
gional Administrator prior to Awrnst 
30. 1994. 

Iii l For a newly constructed facilHy 
that. co1nmencet> operation aft.er Au
gust 30. 1994. and is required to prepare 
and submit a response plan based on 
the Cl'iteria ill paragraph (f1\ll of this 
section. the owner or opel'~ttor shall 
suhmit the response plan. along with a 
(~omplded version of the response phn 
cover sheet contained in Appendix F to 
this part. to the Reg·ional Admmis
trator prior to the start of ope rat j ons 
(Mljustments to tbe respomie pLu; to 
reflect. changes that occur at t11e facil· 
ity during tho start.-up phase of oper
ations must be submitted to the Re
gional Administrat.or after an oper
ational trial period of 60 days). 

!iii; For a facility rec1uired to prepare 
and submit a response plan after Au
g·ust 30. 1994. as a result of a planned 
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u:. uu~-e in lk,;ig1L cvnstruction. oper
atiun. or mamtencLHCP that rende1·::< Lbc 
fr., ility c;u1Jit~(;t, t.o the crit<·ria in pant
gTaph (f)(ll of U1is section. the owner 
01 Dperator ,_,J1all 8ulimit the rc;;;ponst' 
pL1n. along w1t.h ~l completed vprslon of 
the respons<·' pLtll cover sheet co11-
~.,1 med in App,;i1Jix F tD thi,s vart. to 
t.lh· Regional Adrninistrat.or befon' the 
port.ion of the facility undenrning· 
ch:tng·e commenu's oper,1tions 1adJ1rnt.
n1t-·nt.s 1,o t.lw re,.;ponse pLl.n to 1·ef1ed 
cli,1nges that oc..:ur ai.. thP facility du1·
i1h: t.he start.-up phase of <)JWl"\ \.ions 
rnust lJe suh1nit.tbtl tot.he Regional All
mrnistratol' alter an ow:r:1 ti onaJ tl'lal 
pr'rirnl of 60 da.v;;;' 

'i\'l For a 1·acility requin''l 1-•J prq)2,n' 
a11d sulJrnit a l'•'spons2 vLu1 afc .. f.'1' Au
gti:"t :30, Hl!J4. as a re::'u.lt of <Hi Lll1· 

phnned e\·e1~t. or changf' in fa«ilit.;.,· 
ch~1.racteristks that remlers the facil· 
it.\' suhJect. Hl the criteria in par<tgravh 
i!Hl1 of this section. the owner •'l' ope1·
a1 or shall submit t.he h'SponsP plan. 
along with ;i, completed version of the 
response pLw cover sheet contained in 
Appendix F to this part. to the He
gi rrnal Administrator within si:·: 
months of the unphu;ned evt>nt or 
clnnge. 

;3l In the t>vent the ow1wr or 01wrator 
or a facilit.s that is require.<l to prepare 
a11d submi;, a n'tiponse plan use;; ::tn al
ternative fonnul::t that is comparable 
1 u onE., contained in Appendix C to this 
part to ev:-tluate the criterion in para
o:.:ra.ph ( f)( 1 H ii.)( B) or 'fJ!l )(ii 1( Ci uf this 
:c;ection. the own;,,r or operator tiha.11 al

t.Reh doeurn.ent a ti on to r.he re,.;ponse 
plan cover sheet contai1wd in Appendix 
F to this part that. demonstrai.es thE' 
reliability and analytical sound!.les::> of 
the alt.erna.ti.ve formula. 

(4) Prepmo!wn and submission of re .. 
sponse plan~ .. A11i111al fat and rt'qetu/Jle 
oil facilitie.1. The owner or operator of 
a11y non-tra1rnportat.ion-relat.ed f<tciiity 
tli:tt handles. storet>. or transport:,; ani
rnal fats aml H~getablP oils must pre
p.we and suhmi t a facility r<'sponst:' 
plan as foilows: 

(i) Facili!1cs 1ciih appruL'ed plcrns. The 
owner or operator of a facility with a 
fa.cility ret>ponse plan that has heen ap
proved under paragTaph ;cJ of rhi.s sec
tion by .July :n. 2000 nePd not. JH'Ppare 
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or submit a revised plan except as oth
erwise required by paragraphs (b). <cl. 
or <dl of this section. 

rii) Facilities 1cith plans that hrH'C been 
submitted to the Regional Administral or. 
Except for facilities with approved 
plans as provided in paragraph rnH4Hil 
of this section. the owner or operator 
of a facility that has submitted a re
sponse plan to the Regionri,l Adminis
trator prior to July 31. 2000 must re
view the plan to determine if it meets 
or exceeds the applicable provisions of 
this part. An owner or operator need 
not prepare or submit a new plan if the 
existing plan meets or exceeds the ap
plicable provisions of this part. If the 
plan does not meet or exceed the appli
cable provisions of this part. the owner 
or operator must prepare and su})mit a 
new plan by September 28. 2000. 

(iii) Newly regulated facilities. The 
owner or operator of a newly con
structed facility that cornmences oper
ation after July 31. 2000 must prepare 
and !Submit a plan to the Regional Ad
ministrator in accordance with para
graph (a)(2)(iil of this ::;ection. The plan 
must meet or exceed the applicable 
provisions of this part. The owner or 
operator of an existing facility that 
must prepare and submit a plan after 
July 31. 2000 as a result of a planned or 
unplanned change in facility ch.:tracter
istics that causes the facility to he
come regulated under paragraph t fl< 1 l 
of this section. must prepare and sub
mit a plan to the Regional Adminis
trator in accordance with paragraph 
rnH2)(iiil or (ivl of this section. as ap
propriate. The plan mu::;t mN~t. or ex
ceed the applicable provisions of this 
part. 

(iv) Facilities amending e.ristin.c; plans. 
The owner or operator of a facility sub
mitting an amended plan in accordance 
with paragraph (d) of this section after 
July 31. 2000. including plans that had 
been previously approved. must also re
view the plan to determine if it meets 
or exceeds the applicable provisiom; of 
this part. If the plan does not. meet or 
exceed the apphcable provisions of this 
part. the owner or operator must revise 
and resubmit revised portions of an 
amended plan to the Regional Adminis
trator in accordance with paragraph (di 
of this section. as appropriat.P. The 
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plan must meet or exceed the applica
ble provisions of this part. 

(bitll The Regional Administrator 
may at any time require the owner or 
operator of any non-transportation-re
lated onshore facility to prepare and 
submit a facility response plan under 
this section after considering the fac
tors in paragraph (f)(2) of this section. 
If such a determination is made. the 
Reg·ional Administrator shall notify 
the facility owner or operator in writ
ing- and shall provide a basis for the de
termination. If the Regional Adminis
trator notifies the owner or operator in 
writing of the requirement to prepare 
and submit a response plan under this 
section. the owner or operator of the 
facility shall submit the response plan 
t.o the Regional Administrator within 
six months of receipt of such written 
notification. 

121 The Regional Administrator shall 
review plans submitted by such facili
ties to determine whether the facility 
could. because of its location. reason
ably be expected to cause significant 
and substantial harm to the environ
ment by discharging oil into or on the 
navigable waters or adjoining shore
lines. 

r c) The Regional Administrator shal I 
determine whether a facility could, be
cause of its location. reasonably be f'X

pected to cause significant and sub
stantial harm to the environment by 
rlischarging oil into or on th!'.' navigable 
waters or adjoining shorelines. based 
on the factors in paragraph (f)(3) of this 
section. If such a determination is 
made. the Reg·ional Administrator 
shall notify the owner or operat.or of 
the facility in writing and: 

di Promptly review the facility re
sponse plan: 

(2) Require amendments to any re
sponse plan that does not meet the re
quirements of thi8 sect.ion: 

<3J Approve any response plan that 
meets the requirenwnts of this section: 
and 

1 4) H.eview each response plan peri
odically thereafter on a schedule estali
lished by the Re1donal Administrator 
provided that the period between plan 
reviews does not exceed five years. 

1dHlJ The owner or operator of a fa
cility for which a response plan is re
quired under this part shall revise and 
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n-'su bmll. n•vised portions of the re
:--ponse pLrn within 60 days of each fa
cility Lhang·e that materially ma:v af
fect the responr:;e t.o a. 1vorst car:;e dis
charge. including·: 

(i) A t_•hange in the facility's conf'Lrn
!.ation that materially alters the inior
matlon included in the response plau: 

\iii A change in t.he type of oil han-
dled. c;tored. or transfened that mate 
rially alters the rPquired rP:opons"' re
sourc.:,s: 

(iii l A irntt.e,rial change in capabili1 it's 
of t.he oil ;:,pill removal organlzat.ion; s l 
that provide equipment and persom!Pl 
to respond to <lisr_·harge8 of oil <k
scribnd in paragraph {11)151 of this "i:'l'-

tion: 
Ovl A nrnterrnl chang«o in the facili

t;(s spill prevention and response 
equipment 'ff emergency response pro
cedure;:.: and 

(Vl An.,- other changeB that matt'ri
ally affect the implementation of tlw 
response plan. 

<2J Except as provided in par'.lgTaph 
UlH 11 of LhLs section_ amendments to 
per::wnnel and telephone number lisls 
mduded in the res1,onse plan a.net a 
c lrn.ng·e in th A oil spill removal orµ:am
za tion\ s l that does not result in a :na
teria.l change in support capabilitie::; do 
not, rec1uire approval by the Regional 
A<lrninistn'.J OJ'. Facility owners or op
~raton~ shall provide a copy of such 
change::; to the Regional Administrator 
as the revisions occur. 

l3l The owner or operator of a facili Ly 
that submits changes t,o a re::,ponse 
plan as provided in pa1·agraph \d)(ll or 
<d)(2l of this section shall provide the 
EPA-issuPd facillty identification num
ber (where one has been assigned) wit.h 
the changes. 

( 4) The Regional Administrator sh<tl i 
review for approval changes to a re
sponsP plan submitted pursuant to 
paragr,wh (d)(l) of this section for a fa·
cility determinAcl pursuant to pant
graph ( f)( 3) of this section to have the 
potential to cause significant and cmb
stantial harm to the environment. 

lel If t.he owner or operator of a facil
ity detennines pursuant to parag-raph 
(a)(2) of this section that thl' facility 
could not. because of its location. rea
sonably be expected to cause subs t.an
tial harm to the environment. by clis
c:harg-ing oil into or on the navigable 
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W;d_c"rs or :~dJCtl,ing shoreline::-:. the 
owner or operator shall c_omplt·tt> and 
m,i.intain at the facility the ccrt.ifi
caUon form contained in Appendix C t.o 
thi:; part am!. in the event an a.Her-
native fornrnLi t.h;:tt, is comparable t,o 
oiw contained in Appendix C to this 
p:ll"t is used tu entluate the criterion in 
p:1_:-agTaph <tiilHiiHB1 01· tfl\l1:ii·::c1 of 
thi::; .:wction. thl· CJ\\'lle!' ()l' operator 
~.hall attach documentation ti:: tilt' cer
t'. ''ication fot'm t ilat demon;:;rratPs t-he 
rP l 1alJili ty arnl a.nalytical ::;01mdness of 
tllr_· crnnpa1-._tl;le furmuia aurl sh,1ll no
tit,\' the Heg·io1•al Administra1_or in 
w1 it.ing tlut ;rn ;dternati1·e fl•l'mnLl 
was used. 

'f)O l A fa.C'ilitx could. lwcause of its 
lc•c a ti on. 1«~<1iiOnahly he \-·xpectPCi to 
cc"rn;.;e :ml,stc-1ntial ha1·m to t.lw enviror;
nwnt by dh:;(·.ha.i~dng· oil into or :.HJ Lhe 
nHdg·able warer•' or <'ldjoiniug sllon"
lines pursuant [(1 par,,,,n·aph \<t1i2l c•f 
this sect_.ion. if i! 1rn~ets any of Llw fol
lowmg crikria <lPPlic(l in ac-conlanct· 
with the flc)Wr:hart contained ill At
ta•:hnwnt C-1 to Appendix C to this 
µJ.d: 

i1 The Lccility tiansfers D.il O\'er 
W<:\ ter to oi- fruni \'PSSels and has d total 
oil storag·p .. -.1,µadty g-re<1t.er tl•an or 
t:qual to 42.000 gallons: or 

• li! The fal'ilit,\··s total oi1 storage l'C{

p;1,·ity is g'J'P;ltf:'l' than or equal to 1 m\1-
liun gallons. and ont' of the following is 
true: 

'Al The facility does not have sec-
0'1(lary containment for each above
ground '->tOJ'<lgE' <trea sufficiently l:u·gl:' 
to contain llw r apitcif.y of the 1argest. 
aboveground oil storag·e tank within 
e;\~·h storage an:a plus sutficient 
fr,.,eboard to allow for precipitation: 

;Bl The fa.c-1lit.:v b located at;'\ dis
t~1nce (as cal cu lated using the .>,ppro
Pl iate formula in .\ppendlx C to this 
p:H't or a <'Omparahle forrnuia 1 such 
tlMt a discha1xe from the facility could 
ca•.1se injury to fish and wildlife and 
sensitive enviro1m1ents. For furtl1er dt" 
Sl'l'iption of fish ,1nd wildlife and sen
sitive environnwnts. see Append1c·es 1. 
Il. and III ()f the "Guidance for F;1cility 
Hnd Vessel Hesponse Plans: Fish am\ 
Wildlife a.mi 8en::;itive Environments" 
(see Appendix E to this part. section l~~
f(•: availability1 and the app!icablP 
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Area Contingency Plan prepared pursu
ant to section 311( j )( 4 l of the Clean 
Water Act; 

<Cl The facility is located at a dis
tance (as calculated using the appro
priate formula in Appendix C to this 
part or a comparable formula l such 
that a discharge from the facility 
would shut down a public drinking 
water intake: or 

(D) The facility has had a reportable 
oil discharge in an amount greater 
than or equal to 10.000 g·a!lons within 
the last 5 years. 

(2)<il To determine whether a facility 
could, because of its location. reason
ably be expected to cause substantial 
harm to the environment hy dis
charging oil into or on the navigable 
waters or adjoining shorelines pursu
ant to paragraph (bl of this section, the 
Regional Administrator shall consider 
the following: 

(Al Type of transfer operation: 
<BJ Oil storage capacity: 
<CJ Lack of secondary containment: 
(D) Proximity to fish and wildlife and 

sensitive environments and other areas 
determined by the Regional Admini8-
trator to possess ecological value: 

(E) Proximity to drinking water in
takes: 

(Fl Spill history: and 
<Gl Other site-specific characteriRtics 

and environmental factors that the Re
gional Administrator determines to be 
relevant to protecting the environment 
from harm by discharges of oil into or 
on navigable waters or adjoining shore
lines. 

<ii) Any person. including· a member 
of the public or any repl'esentative 
from a Federal. State. or local agency 
who believes that a facility subject to 
this section could. because of it8 loca
tion. reasonably be expected to cause 
substantial harm to the envirnnment 
by discharging oil into or on the navi
gable waters or adjoining shore] ines 
may petition the Regional Adminis
trator to determine whether the facil
ity meets the criteria in paragraph 
(fH2)(i) of this section. Such petition 
shall include a discussion of how the 
factors in paragraph (f)<2J<t> of thi8 sec
tion apply to the facility in question. 
The RA shall consider such pet.it.ions 
and respond in an appropriate amount 
of time. 
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! 31 To determine whether a facility 
L'Ould. because of its location, reason
ably be expected to cause significant 
and substantial harm to the environ
ment by discharging oil into or on the 
navigable waters or adjoining shore
lines. the Regional Administrator may 
consider the factors in paragraph (f)(2) 
of this section as well as the following: 

<ii Fre4uency of past discharges: 
!ii l Proximity to navigable waters: 
! iii l Age of oil storage tank8: and 
!iv) Other facility-specific and Re

g·ion-specific information. including 
local impacts on public health. 

! g· H 1 l All facility response plans shall 
be consistent with the requirements of 
the National Oil and Hazardous Sub
stance Pollution Contingency Plan (40 
CFR part 300l and applicable Area Con
tingency Plans prepared pursuant to 
section 311!jH4l of the Clean Water Act. 
The facility re8ponse plan should be co
ordinated with the local emergency re
sponse plan developed by the local 
emergency planning committee under 
section 303 of 'ritle III of the Superfund 
Amendments and Reauthorization Act 
of 1986 !42 U.S.C. 11001 et seq.). Upon re
r1uest. the owner or operator should 
provide a copy of the facility response 
plan to the local emergency planning 
committee or State emergency re
spon8e commission. 

!2J The owner or operator shall re
view relevant portions of the National 
Oil and Hazardous Substances Pollu
tion Conting·ency Plan and applicable 
Area Contingency Plan annually and, if 
necessary. revise the facility response 
plan to ensure consistency with these 
plans. 

(3) The owner or operator shall re-· 
view and update the facility response 
plan periodically to reflect changes at 
the facility. 

( h J A response plan shall follow the 
format of the model facility-specific re
sponse plan included in Appendix F to 
this part. unless you have prepared an 
equivalent re8ponse plan acceptable to 
the Regional Administrator to meet 
State or other Federal requiremc:nts. A 
response plan that does not follow the 
specified format in Appendix F to this 
part shall have an emen:-ency response 
action plan as specified in paragraphs 
( h H 1) of this section and be supple
mented with a cross-reference section 
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to i.denLir\ tlw locat,ion of thl" elenwnt::; 
ltsted in paragTapb (h)(2l th1·0Hd1 
!h11l0l of this section. To me(•[ Llw re-
11i...ti :.·Pnh:.n t~ of thiR part. a respnn~t-, 

plan sl,;\ll addrPs~; tlH' following ele
ment.:-'. ac• further dec>cTi1Jed in :\pp.•11-
llix F tn this part: 

1,l1 f'.'m,'rqenc:11 response action plan 
'I'lw n~;:;ponse plan :-hall include ·rn 
eme1·gem·y response aeLion plan in t.he 
format s1wcifiecl in parngraphs ( h l\ 1 li ii 
!l1rougJ1 (viiil of thh< ~;;·ction that is 
:11aintained in the front of the response 
pl<lll. or as a separatt· doL'ument. accorn
panyi ng the respornw plan. and that in
cl1Hles the following information: 

(i) The identity arnl telephone num
ber of a qualified indivi.rlual having· f\111 
aut;honty. includin!'· contrac:ting au
thority. to implement removal act.tons: 

dil The identity of indivi.rluals or 0r
g·anizat.ions to be contacted in r.he 
event of a discharge so that inunediate 
communications between the qualified 
individual identified in paragraph (h)(ll 
of this section and the appropriate Fed
eral officials and the pen;ons providing 
response personnel and equipment can 
be ensured: 

<iii) A description of information to 
pass to response personnel in the en~ut 
of a reportable discharge; 

<ivl A description of th" facility's re
sponse equipment amt its location: 

(vl A description of response per
sonnel capabilities. including· the du
ties of persons at the facility during a 
response action and their response 
times and c1ualifications: 

(vi l Plans for evacuation of the facil
ity and a reference to community evac
uation plans. as appropriate: 

(vii; A description of immediate 
measures t.o secure the source of t.hc: 
discharge. and to provlrle adequate con
tainment and drainage of disc1iarg·ed 
oil: and 

<viiil A diagram of the tacility. 
(2) Facility informution. The respu11se 

plan shall identify and discuss tl1e h;ca
tion and type cf the facility. the i.tlen
tity and tenure of tJ·,p pre;.;ent owner 
and operator. ancl Uw identity of the 
qualified individual illentified in para
gTaph dt)( 1 > of this section. 

(:3; Information a/Jou! emergem71 re
sponse. The response plan shall includp: 

dl 'rhe identity of private personnel 
and equipment necessary to remov<> to 
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t:r,· maximum t'X!t~nr practical!lt: ;; 
wrJ:·,;L ('as<' 1llsdrnrs;«; an•: other tlh
clL:n~«'s ot (l\i r\l>scrihed .in pai· .,,:'l'~tph 
11: •\Cl of this -;r"ction. ;ind to miti"<•te 01 

p1·event a s~tJ;,;r.a1:1.ic1l tl11·eat. ni :i. worst 
f'iL~e discha.rgp iTo identify respcm:ot:· c·e
SULtrces to nit't-.'1 U1r' facilHv rf'sponse 
pL1.n requir:·1~-:.1·nt,., oft.his S<'Cl.ion. ow11-
e1" 01 ope1·": ur-, slti\ll follow APP•'tHlix 
I~~ 1.0 thL-.; p;1r~ nr. '>.Nhcre not n.pp1'0-
pn,1te. shall. ,_>ml.\· tkmonst:r.~th' in llw 
re~.pon~i::, p1ar~ 'All\' use or .. :\ppe1Hl1 \ _r.: of 
thi:-1 pn,rt i:::; i.1ql dripropri~~.tP a.t. L!tt·~ fa
cil:ity t"lnd rnnke .:_·on1parc'thl'~ ~-tl'Ltn~.1::~-

mt~nt~ for J'P~pon~)f' rPSOl}l'('t·::i ): 

'.ii) .t:\Tidt·'tH t' of ( ont1·n.ct~ or uthPr ~-tv
prc>ved nwa1k fcit ensnrine: the ~1\'ail

ab:litv oi s11d1 pt~rsomwi ,-u11_l er1uip
n~i~nt: 

11i i 1 The idt'n tit.:/ and t.lw tele phon<:· 
number of incilvi:luals or orxaniz~it.ions 
to be contactetl in the event of ,, dis
charge so that immediate communica
tions !Jet.ween the qualified imlhldual 
identifiAd in paragraph ( h )( 1 l n; this 
se('tion and t.he appropriate Pede1"1l of
fi('i.al and tlw persons prcffidin"' re
sponse personnel and equipment, can be 
ensured; 

1 iv) A de:script.ion of information to 
pass to response personnel in the event 
of a report.c-tble discharge: 

1 v) A description of response per
sonnel capabUitiPs. including the du
ties of persons at. the facility during a 
response action and their response 
times and qualifications: 

(vi) A des1.Tiptiou of the f21c:ility·,.. re
sponse equipment. the location of the 
equipment. and equipment te::>ti11g: 

1. viil Plans for <.'vacuation of the facil .. 
ity and a refrrence to community evac
uation plans. as appropriate. 

iviiil A diagTam of e>vacu,1Lion routPs: 
arnl 

1 ix) JJ.. description of the duties uf the 
qualified irnllvidual identified in para
graph (h)(l) of J.his sec Liem. th,tt in
clude: 

1 Al Act.ivate intP»na.l alanns and haz
a.n! communication syste:11s to iwtifs 
all facility persornwl: 

: Bl Notify all n•f'ponc>e persorrnel. a~; 

needed: 
1C) Ident.il'v Utt: character. exact. 

source. amount. and extent. of t.he re
leafle. as well a':> t.hr other items iweded 
for notification: 
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1 !) . I\otif.\· .tnd p1· )' . .i1k· 'H'CC'~.~.11: Ill 

rormation tn 1 h•' ~qlptovri;l1" 'J;'uh ral. 
State. anrl lcc:;.l autiwl'it.it'" wi•J1 rkc;

ign:tted responst: roks. including th\· 
National Re8ponse Cent.e1·. ::>t:i.te Emer
gency Response Commb::;ion. ancl Loc<:1.l 
Emerg·ency Plannin.g· Comrni ttee: 

\El Assess the interaction of the dis 
charged substance with v.·ater arnlor 
other substances stored a.L t lw faci.li ty 
iotnd notify response pt-;1·srmnPl at the 
scene of that assessment: 

(Fl Assess the possible hazards to 
human health and the Pnvironrnent <llw 
to the release. This as:·w'3sment must 
consider both the direct ancl irnlirect 
effects of the rnlease li.e .. the effects of 
any toxic. irritating-. or asphyxiat.ing 
gases that may be generated. or the ef
fects of any hazardous surface water 
runoffs from water or chernica1 agents 
used to control fire and heat-irniuced 
explosion); 

(GJ Assess and implement prompt re
mova.l actions to contain and remove 
the substance released: 

<Hi Coordinate rescue and response 
actions as previously arranged with all 
response personnel: 

(l) Use authority to irnmeJiately ac
cess company funding· to initiate cl<:an
up activities: and 

(J) Direct cleanup acti\·itiec. until 
properly relieved of this 1·esponsibilit~·. 

(4l Ha.:::ard evalualiun. The respons•·~ 
plan shall discuss the facilit,y ·s known 
or reasonably identifiable history of 
discharges reportable under 40 CFR 
part 110 for the entire li.fe of Uw facil
ity and shall identify areas within the 
facility where discharges could occ:m 
and what the potential effect;., of the 
discharges would be on the afft:cted en
vironment. To assess the ran~{e of areas 
potentially affected. owne?·:- 01· opent
tors shall. where appropria u ,·onsider 
the distance calculated in para.graph 
(f)(l)(ii) of this section to uetermine 
whether a facility could. because of its 
location. reasonably he expected to 
cause substantial harm to the l'll"iron
ment by discharging oil into or on the 
navigable wat.ers or adjoining o:;hon~

lines. 
(5) Response planning ic1 els. The re

sponse plan shall inclurle discussion of 
specific planning scenarios for: 

(i l A worst case discharg·e. as cal
culated using the appropriate work-
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.-ht·•·t 1 n .\j)]H"n<l ix l ! Tl• this pd,rt. In 
,.,',~f's wlwre tlw Ht•do1,al Arlminis
t 1«t1.0l' rlet.e1Tn·in 1-~s that thr: v:or~;t C<tse 
<lh1'11,i.n2<· volume c;\lvulate•.l l)y t.he fa
cilit:; is not. appropriate. the Regional 
Adminbtni.t 01 may Apecif.v the worst 
cc .. w discharge ;{mount to be• usecl fur 
i'P:'ipon:;e planning al ! he facility. Por 
complexes. the wor:'it case planning 
r1uantity shall be the larger of the 
amounts calculated for ea,ch compo-
1w n t of the facility: 

ti i 1 A discharge of 2.100 gallons 02· 

less. providert that. this amount is less 
than the worst case discharge amount. 
For complexes. this planning quantity 
'3lrnJl be the larger of the amounts cal
culated for each component of Lhe fa
cility: and 

(iiil A discharge greater than 2.100 
gallons and less than or ec1ual to 36.000 
g·allons or 10 percent of the capacity of 
the lar.g-est tank at the facility. which
ever is less, provided that this amount 
is less than the worst case discharg-e 
amount. For complexes. this planning 
q uan ti ty sha 11 be the larger of the 
amounts calculated for each compo
nent of the faci lit.y. 

t6) Discharge detection systems. The re
sponse plan shall describe the proce
dures and equipment used to detect dis
charg·es. 

t'll !'Ian implementation. The response 
plan shall descrite: 

ti l Response actions to be carried out 
by facility personnel or contracted per
sonnel under the response plan to en
:rnre the safrty of the facility and to 
mitigate or prevent dischargeR de
::;crihecl in paragraph (hl(5) of this sec
t.ion or the substantial threat of such 
discharges: 

{ii) A description of the equipment to 
be used for each scenario: 

(iii l Plans to dispose of contaminated 
cleanup materials: and 

ci\-) Measures to provide adequate 
containment and drainage of dis
charged oil. 

t 8 l Self-inspection, drills exercises, and 
response training. The response plan 
shall include: 

ti l A checklist and record of inspec
tions for tanks. secondary contain
ment. and response equipment.: 

ti i l A description of the drilliexerci se 
program to be carried out. under the re
sponse plan as described in § 112.21: 
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(iii> A description of the training pro
gram ro be carried out. under the 1'<'

spom;e plan as described in § 112.21: and 
(1\-) Logs of discharge prevention 

meetings. training sessions. and drills 
exercises. These log·s may be main
tained as an annex to the response 
plan. 

(9) Diagrams. The response plan :;hall 
include si.te pla.n a,nd drainage plan dia
gTams. 

ilOl Sccuritu sustc:11 1s. The response 
plan shall include a description of fa
cilit.y security system:;. 

( 11 l Response plan co n:r sheet. 'I'he rP
::;pom.e plan shall include a <:'omplet('d 
response plan cover sht·f~t provided in 
Section 2.0 of Appendix F to this part. 

ii >(l l In the event the owner or oper
ator of a facility cloes not agree with 
the RegiCJnal Administra t;or's deter
minat.ion that t.he fadli ty cou l.d. be
cause uf its location. rea::;onably be f;x

pected to cause su bst.anLial harm or 
significant ancl substantial ha.rm to the 
environment by disclrn,1-ging· oi 1 into or 
011 tbe navigable waters or acljoining· 
shorelmes. or that amendments to the 
facility response plan are necessary 
prior to appro\'aL such as chang·es to 
tlw worst case discharge planning vol
u rne. the owner or operator may sub· 
mit a request for reconsiderat.ion to 
the Regional Administrator and pro
vide additional information and data in 
writing to snpvort tlw r.:quest. The re
quest and accompanying information 
must lJe snbmitte<l to the Regional Ad
ministratOl' within 60 r.lays of receipt of 
notice of the Regional Administrat.01,.s 
original decision. The Regional Admin
istrator shall considt'l' the request and 
render a decision as rapidly as prac
ticable. 

(2l In the event the owner or operator 
of a facili.ty believe::< a chang·e in the fa
cility"s classlficaLion status is war
rantHl because of an unplanned event 
or chang·e in the fr,c1lity's characteris
tLs ri.e .. subc>tantia! harm or signifi
cant anrl substantial harm>. the owner 
01 operator may suhrnit a request for 
reconsir.ierati.on to the Regional Ad
ministrator and provide additional in
formation and data in writing to sup
port the request. The Hegional Admin
istrator shall consider the request and 
render a decision as rapidly as prac
ticable. 
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! 3 1 After 'l t\'quest for reconsider
ation unclel' 1nragTaph i1Hll or <iH2l of 
t.his section has lwen deniecl by the Re
gional AdminbtI"<>tor. an owner or op
era tor may appeal a determination 
made by tlw Regional Administrator. 
The appeal slBll be made to the EPA 
Aclmini..;trator aucl t:;hall be made in 
w1·itlng withrn GO days of receipt of the• 
•lec1sion from thP Regional Adntims
trator that the re(1 uest fol" recon:-;ider·· 
aUun was dr·mN\. A complete copy ot 
thP appeal must be sent to the Re
g'icnal Administnttor at the time the 
appt>al is ma<le. The appeal shall con
tain a, clear and conci::;e statement of 
tht· issues '.rn<l points of fact .in thP 
ca::<P It also nHty contain atldit.iona.1 in
formation fnJ!l1 the owner or oper-;.to!'. 
or trorn any . t.lwr p'::'rson. The EP .\ Ad·· 
ministrat:or may request additional in, 
f0rmation frum the owner or operator. 
or from any •lthPl' person. The E:PA Ad
ministrator .,;hall r·t•mler a decision as 
rapidly as practicable and 8hall notify 
the c,wner or tlperar,or of the decision. 

[59 FR 81098. l•.:tl.\· 1. 1994 as amended »lt 65 
F'H 1079e. cfu1k :rn. :WOO: f\6 FR :H5El0 .. June 29. 
200' t)7 FR 471.11. .Jul\- 17. 2002] 

s 112.21 Facil.ity response training and 
drills/exercises. 

'Zl \ '['he ,; 1..v1wr 111· operator of any fa
cilir,y requirt·tl to prepare a facility re
spc1nse plan Lrndtr § 112.20 shall develop 
and implenwnt. a facility response 
training program ancl a drinexercise 
program that ::;atisfy the r·equirements 
of this ::;ection. The owner or operator 
shall descrilit· the programs in the re
spC1nse plau :1::< prnvided in §112.20(h)!8i. 

'1» The fa•·ilit.v owner or operator 
shall develop a facility response train
ing program to train those personnel 
im-ol ved in oi 1 ::;pill response acti Y.i ties. 
It i::; reco:mmentle(l that the training 
program be hasecl on the lJSCG's Tl'ain
ing Elmnent,.c for Oil Spill Response. as 
applicable to 1:.1cil i ty operation::;. An al
ternative progTarn can also be accept
:.:iJ1le ::iu bject t.o approval hy tlw Re• -
g·ional Aclministr:<tor. 

11 l '1,he Dw1wr or operatm· shall 1.J<' re
sponsible for the proper instn1ct.ion of 
fal'ility personnel in the procedures to 
respond to clischarges of oil and in ap
plicable oil ;;pill response laws. rules. 
and regulations. 
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(2) Training shall be functional in nn
ture according to job tasks for both su
pervisory and non-supervisory oper
ational personnel. 

(3) Trainers shall develop specific les
son plans on subject areas relevant to 
facility personnel involved in oil spill 
response and cleanup. 

( c) The facility owner or operator 
shall develop a program of facility re
sponse drills/exercises. including eval
uation procedures. A program that fol
lows the National Preparedness for Re-· 
sponse Exerci.se Program (PREPJ \See 
Appendix E to this part. section 13. for 
availability) will be deemed satisfac
tory for purposes of this section. An al
ternative program can also he accept
able subject Lo approval by the Re
gional Administrator. 

[59 FR 34101, July 1. 199·1. a8 am\•nded at fl:'i 
FR 40798, June 30, 2000] 

APl'~:i'\DIX A TO P . .\llT 112-J\'Il:\JOl'/A>illli'.\1 

OF U>TIJERSTA:\Dl:.JG BETV:l•:l·:>: THE 
S~:CirnT..\RY OF Tl{ . .\1\SPOHT:\TIO!\ ;\'.\ill 
Tlm AD\Tl)ifflTIL.\'lOH OF Tm. E'.\\'l

ROJ\:\IE"<TAL FROTEC'TIO:\ AGE::cy 

SECTIO>: ;J.- JJEFJ.\JTI<>'.\:-' 

The Environmental Protection Agency ancl 
the Department of Transportation ,lgree that 
fort.he purposes of Executive Order 1L548. the 
term: 

(1) Non-tra.nsportatwn-related 011.>hon• muf 
offshore facilities means: 

<Al Fixed onshore and offshoi·c oil weil 
drilling facilities including all t:<1uipment 
and appurtenances relatecl thereto used in 
drilling· operations for exploratory or devel
opment wells. but excluding any terminal fa
cility. unit or process integral!:>' as:-;ociated 
with the handling or transferring· of oil in 
bulk to or from a vessel, 

<BJ Mobile onshore and offshutP oil well 
drilling platforms. barges. true ks. or other 
mobile facilitie::; induding all er1uipment and 
appurtenances rel a tecl thereto when such 
mobile facilities are fixed in position for the 
purpose of drilling operations for exploratory 
or development wells. but excluding any ter
minal facility. unit or process integT:lllY as
sociated with the handling or tra!1sferrin~ of 
oil in bulk to or from a vessd. 

(Cl Fixed onshore and offshore oil produc
tion structures, platforms. <lerricks. :.1nrl rig:s 
including all equipment and appurtenance;; 
related thereto. as well as cornpleted wells 
and the wellhead separators. oil separators. 
and storage facilities used in the production 
of oil. but excluding any terminal facility. 
unit or process integrally associated with 
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the hanclling or transferring of oil in bulk to 
or from a vessel. 

<D) Mobile onshore and off8hore oil produc
tion facilities including all equipment and 
<>ppui·tenances related thereto as well as 
completed wells and wellhead equipment. 
piping from wellheads to oil separators. oil 
separator,.;. and storage facilities used in the 
production of oil when such mobile facilities 
<ll'e fixed. in position for the purpose of oil 
prnduction operations. but excluding any 
terminal facilit~·. unit or process integTally 
a~sociat.ecl with the hand.ling or transfel'!'ing· 
of oil in bulk to or from a vessel. 

<B> Oil refining· far~ilities including all 
equipment and i'lppurtenances related there
to as well as in-plant processing units. stor
·u;·e units. piping. drainage system;; and 
w<1ste treatment units used in the refining of 
oil. hut excluding any terminal facility. unit 
()J' proce::;s integrally associated with the 
handling· or transferring of oil in hulk to or 
from a vessel. 

1F1 Oil storage facilities including all 
equipment a .. nd appurtenanees related there
to as well as fixed bulk plant storage. ter
minal oil storage facilities. coni'umer stor-
a;1:e. pumps and drainage systems used in the 
storage of oil. but excluding inline or break
out storage tanks needed for the continuous 
operation of a pipeline system and any ter
minal facility. unit or process integrally as
sociated wit.h the handling· or transferring· of 
oil in hulk to or from a vessel. 

1 G) Industrial. commercial. agricultural or 
public facilities which use and store oil. but. 
excluding any terminal facility, unit or p1oc
ess integrally associated with the handling 
or transfening· of oil in bulk to or from a 
\"l'SSel. 

iHl Waste tre:i.tment facilities including 
in-plant pipelines. effluent discharge lines. 
;rncl storage tanks. but excluding· waste 
treatment facilities located on vessels and 
terminal ;storage tanks and appurtenances 
for the reception of oily ballast water or 
tank washings from vessels and ao>sociated 
systems used for off-loading vessels. 

1 Ii Loading racks. transfer hoses. loading 
aims and other equipment which are <lPPUI'
tenant to a. nontransportation-related fac:il
it.v or terminal facility and which are used 
to transfer oil in bulk to or from hig·hway ve
hicles or railroad cars. 

1J1 Hig·hway vehicles and railroad cars 
which are used for the transport of oil exclu
sively within the confines of a nont.rans
portation-related facility and which are not 
intenJ.ed to transport oil in interstate or 
intrastate commerce. 

(K) Pipeline systems which are used for the 
transport of oil exclusively within the con
fines of a nontransportation-related facility 



Environmental Protection Agency 

Jr te!'minal iacility aml which are not in 
1:encled to n·<i.nsport oil in intf>rntate or intret
.,tat•c: .. :ornmercc. but excl.wling· pipeline ;o:<c'
t:err.s ;1sed tr• t.ransfer oil in lJulk to or from 
t Vflh8Pl. 

t2) TrunsporlalirJn-reluted onshore and r;,.')
~-Jun t' !(ic1iiti( ,.., n1eant->: 

(AJ 011;-;lwre ancl offshure terminal facili
ties inch.1ding transfE:::t' hn.ses, loading arn1~~ 

,tml otlwr equipment •~nil ;1ppurtenances Ut'f'd 
1·cJ1· the pdrpose of }u.ndling or t.ransfeninc;· 
oil in hulk to or frorn a vess0l a.8 \Veil a~. stur
·"re t.;1.nks an1l appurte11;111ce;, for r.!w n,cqJ 
ti on of oi !y lKtllast. Witt er 01 tank washin~s 
r.'ron1 Yf::'~~elt< but 1-~xclutl1n~{ tern1inal 1NH~t t· 

tn'•ltmeut facilitif."S ancl tenninal oil ::.;lorage> 
facili tiE''< 

( B' T1. an::if'.'l' hoses. loa.lrng arms and otht·r 
eqnip1rnmt appurtenant t·.o a non-1.ranspc•!'
t.ation--rehttetl facility which is use<! t.o tram· 
fer oil in hulk to en· from a vess(~l. 

i Cl lntr_•r:;ta'cP anll intrc-u:;t.ate on::-.hore ctlid 
offshore pipdiue s:v~tem:' including µum~''' 
and appurtenanv;::; related thereto ;ts wdi "' 
in-line c1· breakout stor?.ge tanks nee:h~d fu1 
the oontirHwus operation of a pipeline sys
tem. and pipelines fr0m onshore and offshore 
oil production facilities. but. excluding on
.shorn and offahore piping from wellhea<ls to 
oil :sepal'ator::; cu1ll pipeliue~ ,,vhich a.re U6l:::'d 
for the trm1sport of oil exclusively withiH 
the c.onfine;; of a nontram;poi·tation-reb.ted 
fal'.ilit:y ur terminal fa·~:iiity and which <in' 
not intende1l to transport oil in inter..;tate :lr 
intrnsta t e cornmet'CP or t.o transfer oil 1;i 
bulk to or from a vessel. 

\DJ Highway '.'ehicles ancl railroad C<ll'>o 

which are used for the t i"1nsport of oil in 
interstatp, or intrastate commerce and the 
equipment and appurten;uH·es related there'· 
to. and equipment used for the fueiim~· of lo
comotin' units. as well ai; the right~-of-w.i\· 
on which they operate. Excluded are high
way vehicle" and railroad "'u·s and mot h·e 
power used exclusively within the confines of 
a nontransportation-related hcility or ter
minal facility and which <H'e not intended for 
use in intersLtte or intrastate commerce. 

AFPE'.\DlX B TO PAl'lT 112-Mf>:l\IOIC.\.i\Dl :\I 

Cl!' Uc;IJEHSL\!\D!NG A:\10NG THE SEC'

RF'L\ ll Y OF THI<: lN'l'ElUOH. t;i:c· -
HET.\HY CJF THAi\Sl'OR'I'ATlO:\' _.\~'.ll 

Afl'.\ll\l,.;TIL\TOH OF Tl!E E:\\'IIW\-

:\IE'.\TAI. PWYI'F:CTlO'.\ A(;E'.\CY 

This Memorandum ,:,f Understa,ndin;.; 
1MOUJ eo;tahlbhes the juri;';c\ictional ief:'p(\n
sibilit ies for offshore fa\'ilities, including 
pipeline.;, pursuant to .section 311 ( j)(l 11 CJ, 
(jH5). <1nd (j )(6)(A) of the Clean 'Nater Act 
(CWAi. a'< amended by the Oil Pollution Act 
of 1990 1Pu1Jlic Law 101·-380! The Secretary GI 
tne Department of the Interior (DOI\ Sec
n,tary dl the Department of Transportati(>t: 
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1IJC:T1. ancl Admini,.;tuttor of the Ennrcin
men· al I'l'otect ion :\~:.ency (r~PA; ag;·ep to 
the di\"i;;10n ;)f re;.;ronsibilities :-;et forth 
l>e!uw for spili pl'evention ancl control. re
spon,cce µlannin~. <tlHI equipment inr;p,•ction 
ncti,·itle~ pur~uant to thoBe ptO\'"i&ionB. 

B:\<, J.: l; L~ (·;1 ·;-: n 

Ex1•cut.i\·e Ureter ~KO.J 12777 (,1G FH 1-175~-, 

ilP!"'"ate;; to DUL DOT. aml EPA \':U'iou, .. re-
8P(i1~sihiJ ities id~~11tified in Sel't ion .311( J ! of 
rhe CWA. Se1;•ion~ 21hii31. 2UlJ13). aml ~<«i(~~' 
of L 0, i2777 a~~:ig-nell to DOI spill pre~ . .-enti1.•n 
and contruL 1·nntin~rency planning'. ancl 
e;iu:pi;wnt inqH~ct..ion activities a:;so1·\nted 
with off.shore fac ilitief>. Se•.::tion :311\a l: ii 1 de
fin"" th<; term "offshore facility'' to inducle 
iao.:\:itfr,., uf any killll localed in. on. or cmcltr 
nav:.;:;-.:1.hle \Vat.en:. of t.he l!nit.ed St:Jtt'•:-i. 13~

"~''.[1,~ this <letinition. tile trntlitionai DOI 
rol(· of i·pguL1 r i:lg- facilities on the oute1· 
CoHT in6ntai 0_t}Alf i~ t~XP<tndecl hy E.U 12777 
to includt" inland laJ:t!s 1·i\·e1·8 .. ..:.t rea11L··' aih"l 
<lll\ n.her inland v.r:-tlPt'> 

H.l·:~r '( J'.\:·~r n11.1T1E:-: 

Pursuant; to ;-;Pf'tion 2rjJ of KO. l:l77i. DOI 
red~~ lt~g·atE~s. an~J EP ....!\. and DO'l' a~TE-'P t () ;-t;-.;

sull1". the fund ion'' ve,;terl in DOI "~· se1··
tion.' 2rb1•3L ~\llJi3). and 2(eJi'.3! of E.O. )2777 
af. "''t furth below. For purp%e': (Jf tln:-; MOC, 
the term "coast lillP., 81mli lJe df'fined as in 
tlw Subrner~:e<i Lrnrls Act (1:l C!::i.C. UOlic:il 
to me<H1 "the line of onlinar~- low wat.pr 
c.loI!~ that port ion of the coa,;t which h in 
dirt> 1.,t cont;.;,ct with the open ;sea and the line 
mar king the Reawanl limit of inland W'1ters." 

l. To EPA, DOI reclelegates uesponsii;ility 
for non-transportation-1·elat.ecl offshon· fa
cilities located landward of the coast line·. 

2 To DOT. DOI redelegates responsibility 
fol' transportation-related facilities, includ-
1ng pipdines. locater! landward of the 1:oast 
line The DOT retains jurisdiction for deep
wa! er ports and their ass(1Ciatecl se<>WiH'd 
pilwlines. as dP!egatPcl by E.O. 12777. 

~; ThP DOI rf'tains jurisdiction over f>1cili
tie;;, including pipeline,,;. locat.ecl seaward of 
the coast lirn» except for ueevwatet port.:>; 
and a~sociatetl sea ward pipelines dele~·a tee.I 
h;; E 0. l:l777 to DOT 

E:'Ft:Cl'I\ E D.-\.T!>: 

This MOU i"' e'f'fecti\·e on the· cltne Zlf the 
1inal nxecnt.ioa iJy the i11d1catecl sig,natoriPs. 

LI'.\IIT.-\'!Tll\is 

1. Tlw DOL DOT. cUld l'~PA mc1v agt'Pt: in 
writrng tn exceptio11s to this MOP on a facil
ity-specific bat'is. Affected pa1 hes wili re
cein; notification 0f t.he except.ions. 

2. l"othing in this MOU is intended '· o re
pbc·c:. ::.;uperseLlte. or mortify any PXisting 
agTPPn1ent~ hf~tVv·Pen or among 1)01. Dl)'l'. or 
EP-'. 
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MODIFICATIO'.\ .\c;JJ TE!:~l!'.\.\'l'lCi:\ 

Any party to this ag-reernent mit;; propose 
modifications by submitting t h•cm in writing 
to the heads of the other agenc~- department 
Ko mollification may be adopted except with 
the consent of all partit>'3. All parties shall 
indicat-e their corn;ent to or ili:m~remnent 

with any proposed moclification within 60 
days of rec;eipl. Upon the rer1uest of any 
party. representatives of all piuLeR shall 
meet for the purpose oi considering excep
tions or modifications to this waeement. 
This MOU may he terminated onh· with the 
mutual consent of all parties. 

Dated: November 8. 19D3. 
Bruce Babbitt. 

Secretary of the Interim. 
Dated: December 14. 1993. 

Federico Pena. 
Secretary of Trnnsp,,rlutiun. 
Datecl: FelJruary 3. 199..J. 

Carol M. Br·owner. 
Aclminist1 a tor, 

Agency. 

[59 FR 34102. ,July 1. WU'1 j 

Prnter:tirm 

APPE::\DrX C TO P.-\l{T 112 --Sl'B~T.\:\TL\L 
H.-\H\1 CH!Tfo:HL\ 

I.fi Introcluclln11 

The flowchart. prr1viderl in AtLtl'lunent C 
to this appendix showb the decision tree with 
the criteria to irientify whether r1 facility 
"coul<I reasona))ly i:Je expected to cause :;ub
stantial harm to thP Pnvironment !Jy dis
charging into or on the IlllVig·aliln waters or 
adJoining shoreline':' ... In adtli ti rm. the Re
gional Administrator has the discretion to 
identify facilitie:s that must prepare and sub
mit facility-specific respon;-;f: planfl t.o EPA. 

I.I llefw1/io11.'-; 

1.1.1 Great Lakes means Lakes Superior. 
Michigan. Huron. Erie. and Ont<1r.io. their 
connecting and trilmtary wat.Prs. the Saint 
Lawrence River as fa1· a;, Saint Regi::;, and 
adjacent port area:;<. 

1.1.2 Hiqher T'ol1w1<' l'r•rt .-lrrus include 

( 1) Boston. MA: 
(2) New York. KY: 
C3l Delaware B<1y and Hin•r to Philadei-

phia. PA. 
(4l St. Croix. VI: 
(5J Pascagoula. MS: 
(61 Mississippi River from sou1b1oc,ct. Pass. 

LA to Baton Hou,~·.,_ LA: 
(7l Louisiana Offshure Oil Port 1L001'". 

LA: 
(8) Lake Charles. LA: 
<91 Sabine-Neches River. TX: 
(10) Galveston Bay and Houstm1 Ship Chan

nel. TX: 
(lll Corpus Christi. TX: 
( 121 Los Anirnles, Long Reach Harl•o1. CA: 
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1131 San Franci:"co Bay. San Pablo Bay. 
C'arquinez Strait. and Suisun Bay to Anti
och. CA: 

r 14 l Straits of Ju,u1 de Fuca from Port An
_l.(eles. \YA to anti including Puget Soun<l. 
WA: 

115; Prince William Sound. AK: and 
116l Others as specifit-d lJy the Regional Ad

ministrator for any EPA Rei.don. 
1.1.3 In /crnrl A 1 eu means the area shore

wanl of the boundary lines defined in 46 CFR 
part 7. except in the Gulf of Mexico. In the 
Gulf of Mexico. it means the area shorewartl 
oft.he lines of demarcation (COLREG lines as 
defined in 33 CFR 80 740---80.850). The inland 
area cloes not include the Great Lakes. 

1.1.4 Hirers and Ccuwls means a body of 
water confined within the inland area. in
cluding the Intracoastal Waterways and 
other waterways artificially created for 
n<1vig·ating that have project depths of 12 feet 
or less, 

::.11 f)escliption of Screening Critena fnr the 
S1i/Jstuntiul Hurm Flrm:chart 

A facilit~' that has the potential to cause 
,.;uli:-tantial h<1rm to the en\'lromnent in the 
e\·ent of a ciischarg·e must prepare and sub
mit a facility-specific response plan to EPA 
in accordance with Appendix 1'' to this part. 
.-\ de;scription of the screening criteria for 
the subst<1ntial harm flowchart is proYided 
he10\.V' 

2.1 .Vrm-Trunsportution-Related Facililles 
1\"1/lz a Tutu! Oil Storage Capucity Greater Thm1 
ur F:q1wl lo -1:3,00(! (iul/ons Where Opernlions Tn
ci!lde Cher-Wale! Transfrrs of Oil. A. non
transporta ti on-related facility with a total 
oil storage capacit_v greater than or equal to 
.,2.000 gallons that transfers oil over wat.er to 
or from vessels must submit a response plan 
to EPA. Daily oil transfer operations at 
1 hesP type,; of facilities occur between bar;~·es 
aull \·essels and om;hore bulk storage tanks 
over open wa.ter. The::;e facilities are located 
acljacfnt to navig·able water. 

2.2 Lack of Adequate Secondar.11 Crmtain-
1111•111 at Fucililies With a Total Oil Storage Ca
pacil_li G1eat<'I Than or lc'c//Wl lo 1 :V111/ion Geil
/on:;. Any facility with a tot<1l oil sr.orag-e ca
pacity greater thai1 or equal to l million gal
lons without secondary containment suffi
r·iently large to contain the capacity of the 
l;ugest abovegTound oil storage tank within 
each area plus sufficient freeboard to allow 
for precipitation must submit a response 
plan to E:PA. Secondary containment. struc
tures that meet the ;;:tandard of g·oocl engi
neering· practice for the purposes of this part 
incl udE· berms. dikes. retaining walls. curb
ing-. c:ulverts. g·utters. or other drainage syf>
tem~. 

2.3 P)():i;fmii'IJ tu Fish and Wildlife and Sen
s1/ll?c En tironments at Fu('1/ities With a Total 
011 Storaqe C'apaut!I Greater Than or Equal tu 
l .\lil/1011 Gu/Ions. A facility with a total oil 
;-;torage capacit"· f!Tefl ter than or equal to 1 
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nilHou ~·allons rnu8t suhm.it it.s respon;--.t:
Jlall if it ic: loc«ted at a distance such that 
1 discharge from the fa(.ilit:v could <:a.use in 
ury I as defined at 40 CFR 112.2> t.o fioh arnl 
\'ilcUife ancl ,;ensitivt> E·nvironments. For fm
lIPr description of fish and wildlife arn1 st•n

;itin:e enYironmen.t1:1. see Appendicef' I. U. am! 
II to DOC NOA}.·>' "Guidance for Fctc1l1ty 
;.nd VPE+el Respons<? Plans: Fi..;h and \\'ildi ifr 
rnd :c;ensitivf> Environnwnti';" 1see Appen,ti;.. 
::<: tu thi:; part. csection 1:3. for· avaiJC1hiL1,.1 
1n1l the applicable Area C'ontingen:.:.v Plan. 
8\l\'ili t~; ov:uers or oper:l t ol';;; inust dP.t rffmi nt· 
· hP ([ls• ,uw;• at whkh :>n oil dL:clHtt'f"t' C'<Hlltl 

·ause iJl,iun: tn fo;h and wlldlife a~hl :s<.·n· 
... i ti.Vt> t'r:tviron1nents u~ing- the uppropr~:t1 r.~ 
t'onnub p1·es<?ntecl in A tt.achment C-lil ~ o 
·his appendix or a companthle formula 

~.4 f'ro«imih; tu Puh/ic Drin!,·ing \i'ulcr [1:-

1u.\es ul Ftlc1lilies icilh a '/'o/,_i/ Oil Slornqc Cu
Dm:it.11 (;11ru/1·; than or f..'(/llUI tr; l :Willirm (;qi-

11nn A facility with a total ,,11 storage ca-
padty ;neater than or Pqual to l rnillirin ~,\l
l<_>ns mu:;t submit its rPspom:e plan if it ib ;.,. 
'.;atell at ''· rlil'-'tance :-Juch that a <lischa1xt• 
fr 1_:m Lhe facility would ,;hut dO<\'ll a pulii:· 
drinking vvT£ttPr int,akA. \.Vhich is a.naloguu:-; t ,) 
<\ public water Rystern as described "' -10 C'FH 
14:3.2te:i. ,.rhe <.lit->tanc~ at \Vhich an oil cii:--;
,:hn,rge ti·on1 an SPCC-1·eg·nlated fac.ili~y 

l\rli.l]c\ shut dow11 a pLtllli, 1lrinking· water in 
t<\ke sh .. t 11 be ['.alcnlated using the appru 
priate i'ol'mula Pl"l:l•:·nted i11 Attachment \'-
III to thi~ ;\.pppnclix or a comparn.111<' formuLi. 

2.5 F,;.1.cihUrs T!?at Hai·e E.rperil>nc(·d l?epc 1 rl-· 
u.hle f)i? lJLcharµe.-.. zn an Amount (/~cuter Tii-ul 
ur L'qudi in JO.Ono (hillol's \l'i!lun fl1e Fusi ·) 
i curs (Ul\i !'hat Hut"c u. ':.l'oto.l ()fl ::;io!,~;;-c Cu-
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pu, 1:'_1.1 U1t'ute; /'hu.n ,1,- f:ljuul lo I .\!Uli1; 1; Go!-· 
/011-; A fo.cilit;1· soil spill hist.or:: withi1; the 
par-:1 :, V8'1J'S shall \JP :·onside1wl in the '.'V'11· 
tHltion for su~,~~,.{ntL-tl ha.rni. A.1~.v L1,_·illt.\· 
\Vith a tot.a.l uil .~,1orai;;;·0 capacity . .:..!.l:t<U.er 

th.t.11 or Aqual 10 1 1nillion ~allon::; th~1t h.1:-

experieneed. a rt> port able oil 1.li~t?han .. ; 1:· l n ,t.tl 
an1nunt. g-reat~~1 tha1i or equal t.n 10.000 .!d.d.l-
1011,'-, 'Within tho;:. pa;:--r ~} ;\rea1·s n1u;-:.t <'.\li~1111it ,1 

i·e~p·JllSP plan~\) 'EPA. 

It th~, facilit\ d.1·:.·~ uot !11f-'l'.'~t th~ ~ul 1 :---ra11-

ti<:ll harn1 cril e; J~\ l1:-;t.l-:'d iL .\t tachrnent C·-I 
to ·~hi~ a.ppt-n1lix, thP. 0\\'1181' 01· C'PPJ.'ator sh~tl1 

cn111pletP and HHdnL·dn at th(• facilit_,, rhE-' 
c:en ification f•_H·n1 •.·c.nLa.i~1ed in .~ .. tt:.l 1 ·hnu~nt 

C II to thi.s ap11ernlix In the evirnt an ;tl t e1-
nat 1~:e forn1uL1 tlu1t i~~ ('On1pcu·ahlP 10 !.hx u111.: 

in this ,l)Jpend:x i~ u~ed to e\'~1Lu1e the !'U!1-

.-.,t8.r.tLll harn1 (·riteri:L the oi.,vner ~:;r 11pe1·ato~ 

F:~·;;tli alt a.ch d;,cunH·ri1._t1 ion tu tih:' \.c rtlfi 
u:tt.11:11 fe;rn1 tll~1t dt•n1~1nstrates th~' i·el!

abi.! 1 t v ;uHi an.1 ,_.,..·ri1',·' i :!.onndne~:.~: of t.111:~ , ;•nl·· 
paL,hlt> rormulc'. and shail n<•tiJ\ th» He· 
,~·i.o!:;ll .. -\.dn1i11i:-:1_!·,_t 1.<:» 111 "Titi1:!.! that d.n ~d 

ten:-t tl\~f' fc1·nyn la \\'a:-.:. u~ed. 

C'huw. v:r. 19:)~) (l,H•n Charuw: H,\dLllllic~. 
M<·nrnw Hill. 

l'SCG IFR <iii FF 73:,:1 l°'.Jhruarv '•. 19H:J;. 
Thi.- document 1'' ,\\'<ti!t1hle through EPA'>' 
rult-rni'lldng· duc:k•.'t ,,, ... n1J' <'tl in . .\ ppendi;.. E c·u 
thi~ part. sr.-:ction I;; 
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\ttachmcnt C-1 

Flowchart of Criteria for Substantial Harm 

J")(l;.,:S the facilit_;. lran~fer oil \)\t'I 

\\at~r to 0r from \l'.~::-1..+, and dur..:" 
tht• focilit;. h.nl: u wtai \lil 
~wragc capa.,,.·it.\ gri..·.lti.:r th.m 11r 

equal tu ·~2,fJ()() sal!on<) 

I 

I~" 
i 

!)\)!.!'> thl.' LH.:ilit~ )1a\t.: a t;.1tal ()ii 
storage c1pacn: gn.\tk•r than (1f 

equal to J millicin gallon<·· 

I 

I fo ~ -

1
---------·..,.sut;mit Response Plan 

I \\ nhin an~ abL)\·~g.round ~toragl' tank area. 

1

1 
I Joe-.:. th..: faul11,;. \ai.::k sei.:ondar;. I 

L\ ·::-. Lllll'.~1111 ttl('. capa1.:1ty ol tile laq;c'>t 1-----------:;..
1 

. . . { ... tmU111n:i:nt tha.t ~c; ~ut~ficicntl\ larf_l' to Yes 

----·~ ahl1\i:grnund oJ! storage tank plu:-. I 
1 

I :·.i1tlic1•.:nt fret.:bnan.l to a!JO\\ for 
! pn.::.:1r1tat1on'.1 I I 

------~ 

I~" I 
; ... :!:t· l<.1i.:1!lt.\ hKJ.t(.!d at a di:-t;.mc~ st...::h 
t~1:1t d d1:-".:hargt.: from the facili1; cou!J 
;,:;111<:.c illjt:r~ tti li">h and\\ ildlift: and 
<..~·n-.1ti\ L' crn 1ronmenb:'1 

h th..: f...trdtt; located at a distance' such 
:h._l( J. Jl-.drnrgc r1om the facilit) \\(lllld 

'"' I --4 

le::.. 

I 

I 
---->I 

I 

'ho I 

~L1Lilit.\ cxpcri1;;ntl:d o. rcrortabh:J'il Y(:'l _ I 
I ~n ~1~ amlnint ~rcatl'r than or 1.•qu<il w --~ C i1f1 1 1 .:;allllfb \\1th111 the la:>t fi\c ye.tr·~" 

I~,, 
v ------~JI No Submittal of Kesponse Plan __ .J 

Except at RA Discretion 

· l ·alcuLltcd using the appropriate 1;,r:nuia in ·\ttachmci;t <.-III hl this app.:ndix (lr a rnrnparahk: 
formula. 

: For further description llflish and 11ilJlit'c: anJ s,·n,1ti1~ <:11\ironmcnls. sec Appendices I.IL and 
Ill to DOC-'J\O,\A's "Guidance t(1r Faci!it: a11J \CS,l'! rc'fl'"i>': Plans: Fish and Wildlife and 
Sensitive l:m·irnnn11:nts"' 15'1 FR l 47 I _1, \larlh :'.'!. I Y'J.f 1 and the applicable Arca ( ontingcnc1· 
!'Ian. 

; Public drinking water intakes arc an,iJ,,,:011.' lt' public 11Jt~r ,yst~ms as described Jt CTR 
i.f3.~(l·). 
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4_ ... r-;'.\( ;,:.~!::\':· c .. rr--- -C!:t<T!:.'~(';:\'I'lO'-; DI Till· .. ~\[). 

f•r,;~ ·\l~l: ;-··, OF THL s~~g,-...;T_-\~"'IL.l,.L H \f.t\~ c::!-

[~'~1 c: i :1 ~-\ .:Jri.BH~: 

r-1;.:u~i!.It.;.: J ... dd1 es:-;· 
l. De>e>' th" facilit~· transfer oil O\H' watei· 

lo ni- ft·u1n "'-:P:-::.sel~-; an{l dc·e~- t.he f{tCil ity !L· \ f-' 

t !·ot<-ll •1d ~;tul'age c:1,p(.:i1·it.\v (,~reatr>l tlir.-u1 ' 1 1' 

.~fP.1~11 t l' 1:2.000 '..:.dl.1011~<· 
y.~, N•.i 
~.Doe:-, tb.1.' fa(~il1t>· hri.ve ,t total oil stor:L~!' 

::!~1p~v.·tt-:-: ~n·patf~r than or equ~d to l rnill1011 
~-,-.;Juas <Uld doe~ the fa•:ilit:v lack sn:onch1s 
~or1tz •. inrnent that is sufficiently largfl tu 

c·ontain the '-"'pacity of tiw large~t alJU\'P
~TuunJ oil ~torage tank plu$ ~ufficitu: 
frt'el.Joanl tu a.llow for predpi ta ti on wi thi11 
;1,ny aiJo\·e~nound oil stora'<·P tank an'a" 

Yes No 
3. Docs the facility have a total oil storagp 

capacit~- greater than or equal to 1 miliion 
g·a!lorrn ancl ii< the facility located at a di;;
t<-ince (as calculated u,;ing the approprLtt P 
formula in Attachment C--III to this appen
uix or a compar<llJle formuh1. 1 J sucll t.hai a 
discharge from the facility could cause iu
jur:;· to fish and wildlifP and sensitive enn
ronments? f'or further description of fish and 
wild.life i\.ncl f;;msitive environments. see Ap
pendices I. II. and III to DOC NOAA .8 ''Guicl
;rnce for Facility and Vessel ResponsP Plans: 
Fish and Wildlife and Sensitive Environ
mPnts" (see Appendix E to this part. t:>ection 
13. for av~1ilabilityl and the applicable Area 
Contingency Plan. 

Yes No 
·1. Does the facility have a total oil t:>torage 

capacity g-rerrter thrrn or equal to 1 million 
gallons ,wd is the facility located at a di:s
tance <as cakula ted using the appropriate 
formula in Attachment C-Ill to this appendix 
or a eomparaule formula 1 J such that a dis
charge from the facility would shut. down a 
public drinking water intake 2 ? 

Yes No 
fi. Does the facility have a total oil stornge 

capacity g-reater than 01 equal to l million 
gallons and hast.he facilit.v experienced a rP
portallle oil discharge in an amount gTea ter 
than or equal to 10.000 g»tllons within the Lt;;t 
5 ,vearsry 

Yes No 

Certifi.cat ion 

I certify under penalty of law thfi.t I ha,·e 
personally examined and am familiar wilh 
the information submitter! in thif' document. 

1 If a comparahle fo1·mula is u~ed. doc:u·· 
mental ion of the reliability and analvtic:al 
sounclnest:> of the comparable formula must 
be attached to this form. 

2 J:<'or the purposes of 40 CFR part 112. pnh
hc drinking· wat.er intakes are analog·ous to 
public water syst"m3 a~ (\escribecl at 40 CFR 
l'K1.2<c l. 

53 

Pt. 112, App. C 

:n;.; tf11:d i 1 ;l~f-· l ntl l,l,\ in 1 1Uil',V (if tho,.:.i• i!l(·'.· 
\·id 1.lHJ~ !·t•spon:-:ldt-· fur {JLL1ini11~ t-hi~ i t.~Jor 
lf:~n ,1)11. I ht>li\·"\'f-· : h:d thP ~,uh!11itted in for 
!lLd iun 1~ t.nu-' :l~ i"1.U\ttt-•. Jr~:i l"On~p.lete 

• .\.r1 .\<'11:\Jt<··,"· C'-111 t"':\r.c· 1,_J • .\"~·u1~< <Ii. ·~·d1: 

Pi \.\\:';,; Dl,.;L\\CJ: 

Ir.-/11;tiuction 

1 1 Trw fa, il i ty :">w1w1 or opP1 at-01· mu:"! 
e\·alu>lte wt.et!wr the f:.ldlity is lontlc·d at a 
distance such that (1 diHcharge frorn the fa
cilil.V could cause.• i11,illl'\' to fish and wildlife 
n.n~i sensitive envi1·onn1ents or disrupt oper
ations {tt a public drinking· \Vat er intt"\kE>. Tc> 
11uantif:v that <list.ance. EPA considt'ltll oil 
transpol't mc>chci.ni~ms ow•r land and on still. 
tidal influence. and moving· navhrnl1ie wa
t.er,.;. EPA has determined that the prirnalT 
ccncern for calculation of a planning dis
tance h the tnmsport- of oil in naviga1Jle wa-
ten< during· atll•ersP weather condittons. 
Therefore. two formnla>i have been developed 
to determine 1li;.;tances for planning purposes 
from the point of dis1_harge at the facility to 
tht:' potential silt"' nl" impact on moving and 
still waters. resp<·ctiveh'. The fo!'mula fo1· oil 
transport on mov:n~: navigable water is 
basPd on the velocity of the water body and 
the time interval for arrival of response re
som ces. The still water formula accounts for 
the spread of uischarged oil O\'er t.he surface 
of the water. 'l'he n1ethod \:o determine oil 
transport. on Urlal inn uence art:'ac< ic; ba;;ed on 
the type of oil diocharg-e;J and the dbtance 
down cunent during t>hb tide and up current 
dunrw Hood title to the point of maximum 
tidai influence. 

l 3 EP.A's fonnu\as were dec,igned to hE· 
simple to uHo. -~loWf'\'et'. facility nw1wrs 01 
operat•Jl'S may ca.lculatt' planning ·li>'tan,:t:'~ 

usir:g more sophisticated formulas. which 
take into account 111·oadPr scientific or engi
neering· principles. or local conclit.ions. :-luch 
comparable forrrlllla0 may result in dil"fPrPnt 
planning dlstau,:e;; than EPA 's fo1nmlas. In 
the 'Went that ,rn alr+n1aUve formula that i::. 
c·ornpa1·ci.\.tle to 01w t·c:nta:ued in thi~ ctPP<"ll
clix is used to e\·;ilu:lte the crit<::'1·ion in 40 
CFH 112.201fHl11i111B1 or !fHllliiHC1. thf' 
owner or operat.or ;;hall at.t.ach (\ocumPnta
tion to the rec-ponse plan cover tJheet con
tained in Appendix F to this pa.rt that dem
onstrates the rdia l1ili ty and analvt-ical 
~oundness of the rd Lernative formula and 
shall notify thf' Heuwnal Administrator in 
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','·.'l'itlD_:.:· th,1t <-tU ·•!\:'l'lJ.,i\\i· .. 1,~ .'.:.i,,: .,• ,.-: 

n:-:ed 
1.:{ A re~'.·uL.t1l.'·I Lti :11 1·\~ ~l«i' ~:i,·Pt !L~_· 1...'rl

teria fol' the p,J:Pn:1~d fr_; ,·au~ ... ~~u1i:-.. 1.;1n~Ld 
hann to tht' ~.'1l\·11·1JJl!lH·"lt \\·iti! 11!_;t h:1·:l!ll. !u 
per!orn1 a planLin~r tli~~1;u1 .. ·f- 1. .~L:uL~t.'.:>t1. Ft.11 
iac1litie.s 1 J1;.1t n1ee-t:_ tbE- .-:.ulw!";l.~!r led 11-tn~: 1.T: -
tel'hl lJecaUSC' Of i1lddf:-'t!U~·\ l c• SH. \Jrlti~ti·;.,· Cfill .. 

1.ain111ent 01· ;1il :-pill his'.ory. "' 1ht<:'d '.nth 
fiowcha1·t in At tachn;en\ C'-·l tu thi,; :tlJIH0 !.

di:c calcuiation of tlw plan:1ing dinanc(' 1:-' 

tu1nece~sar.v. For facili':.ies that clc r.ul n1E-P1 

thP substanti<ti harm ; rireria fOl -~Pc otHlar~

containment or oil spill hbtor:> ,,,, l1;;ted il1 
the flowchart. cakulation of a phnnillc' di~
tance for proximity to fish ar;d wildlife and 
sermitive environment~ and public dtlnkim: 
water intake8 is required. unleo~c it Jc< :"leo.1.r 
without performing the ,_·alcul.t'. ;.;i1 if';{ .. Lh1; 
facility is located in a wetlau,'. i hat the~e 
areas would be impacted. 

1.4 A facility owner or operator who mu;-;t 
perform a planning· distance c~clculation on 
navigable water is only requin)d to clu so fo1· 
the type of navigable water conllition:,; \Le .. 
moving water. still water. or tidal- influ
enced waterl applicable to the facility. If a 
facility owner or operator determine~ that 
more than one type of navigal;Je water concli
tion applies. then the facility owner or oper
ator is required to perform a planning dis
tance calculation for each naYig·able watel' 
type to determine the greatest single d1;;
tance that oil may be tran.~ported. As a re
sult. the final planning clic;tance for oil 
transport on water shall be the greatef:t indi
viLlual distance rather than a summation of 
each calculated pla:,ning· distance. 

1.5 The planning distance for mu ifl for 
transport on moving· waterways contains 
three variables: the velocit:-· of the navigable 
water (vl. the response time interval (ti. and 
a conversion factor (Cl. The velocit~·- v. is de
termined by using the Chezy-1\!8nning equa
tion. which. in this case. model::; tlw flood 
flow rate of water in open r.·hnnnels. The 
Chezv-Manning equation contai1ff, thn:e vari
ables which must be determined liy facility 
ov.rners or operators. ~!annini\ . .r';-; H.oughne;-;.., 

1 For persistent oils or non-pershtc;nt oils. 
,i worst case trajector~· model 'i.e .. ,rn aitE'r
native formulal may be suhstirutl'd for the 
Llistance formulas described in still. moving» 
and tidal waters. ;;uhject to Hegion,\l Admin
istrator"s review of the mollel. An example o! 
an alternative formula that is comparable to 
the one contained in this appendix woulu he 
a worst case trajectory calcuh\ lion ll<lsecl on 
credible adverse winds. current,,. <t!1(l or ri ve1 
stages. over a range of season~. wea tht:>r t'CJll
ditions. and river stage;;. Based un historical 
information or a spill traJectory model. the 
Agency may require that a deli tional fish and 
wildlife and sensitive environments or public 
dri!1king water intake;; also be protedt:>tl 
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,~t-~ ..... 1PJdH:'·l fl·(Ji°n T;\1tl1· ~ ·JJ :lii ... ~··.tt~Li_·hn-!Prit. 

rfl1· I:,\ ll':tU]i\ i".t·~it:.-. !. ._(; ~.,_, 1 ·~~1irl".!..<ltF 1 l 

.i:--itl-~ , l,1' ,_-l \'!:!··1 .. ~'·' rni.l-, 11~-1.r:11~:! Jepth fn:111 
;-{·Lll't,- r11'11Y:,Jt·:i !-,\ lbt' -~.,_;·~lJ'l • .'!-'-S l~.-..:t~~l in 
~r~1l;lP ~ r.1f thi-- <1t~:lL'hrnen1' The· a\'t'l~l~:?'P 

~lPpi~ ;;f tht· rivt:r. ~-;. c.ln f1f ;·lctc:nnine.:l n~ing 
1 r~pn!:.!.LllJhic map~- rt."1~- ca~·1 hr i"J1·,iPlf·cl frnn·1 
tht_· 1.~.!:i. Geol(l;.:'.i··c<.'. Si:r\Tf··\~ ~t~ }j_:--:.tecl ill 
T:;!:lr~ 2 :;! thi;; att.H:lunent. 

1.i) Tal1le 3 of rhis a:t~d:n<:'nt con;:.1in;
~pei:iLeLl time rnten·als for enimatint;· the 
.uTi \-~Ii or responi-;e re;'.ources "t r he :ocene cf 
" di,;char.!.'.·e. Assuming nc, prior planning. re
spunsP, re~oul'CeK should be able to arrive· ctt 
the dhcharg·e site within 12 hours of the rlis
crffe1s of any oil rlisch8rge in Higher \-olume 
Port Areas and within 24 hour.,; in Great 
Lakf's and all other rive!'. c8naL inland. and 
near:;horP areas. The specified time interval:' 
in Tal·Je 3 of Appernlix C are to be used only 
to a'cl in t.he iut:>ntification of whether a fa
r·1lit:; could cause substantial harm tn the 
t'll\·irunment. Once it is cleterminecl that a 
plan mut<t be developed fot· the facility. the 
owner or operato1· shall rt>fercnr:e Appenuix E 
t n this part to determine appropriate re
source levels and response time:;. The speci
fied time intervals of this appendix include a 
:3-hour time period for deplo,-ment of hoom 
urn! other response equipment. The Regional 
Administrator may identify adllitional areas 
a:< appropriate. 

:: r1 Oil Tnrnsport. on .Uo1·in9 Xm·1yul!le iratcrs 

2.1 Tht> facility owner or 01wrator must 
U.'-'<' the following formula or ;, comparable 
formula as described in § 112.20(a)<31 to cal
r·ulatP the planning distance for oil tr<tnsport 
on 1110,·ing· navigable water: 
cl=\» t.•c: where 
d the di~tance downstream from a facility 

within v;hich fi~h anu wildlife and n•n:;itive 
environment» could he injured or a public 
drinkin.g water intake would be shut down 
in the event of an oil discharge rin miles1: 

,-: the velocity of the river navigable water of 
concern <in ft sec 1 as determined by Che%y
l\Iannin~(s equation isee below and Taliles 1 
and 2 of this attachment1: 

5i: 

t: the time interval specified in T;'lble 3 hased 
upon the type of water hod:; and location 
rin hours!: and 
c:onstant convernion factor 0.68 secl.i mile 

hni ft (3600 sec hr+ 5280 ft mile 1 

2.2 Chezy-Manning ·s equation i;.; used to de
termine velocity: 
v= 1.5 n;-:r-' :ixs 1 ;,: where 
\'=the velocity of the ri\·er of concern <in ft 

,;eel: 
n=l\Ianning ·s Houghnes~ Coefficient from 

Tahle 1 of this attachment: 
!'=the hydraulic radius: the hydraulic radius 

can he approximated for parabolic chan
nels hy multiplying the axemirn mid-chan
nel depth of the river 1in feet 1 lJy 0.667 
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-.:.1(1ur1.:e:::; for ul.1tccin1n:.: rhe m1d-·('n,1;~t>< 

tlept h :ll't! lined in Tah!P 2 ot thi". ~ 1 • ,, ·h 
rnen~. 1. and 

"=th+' <1.ve1·age «lope of the river (unit.le<-<>" 
tained trom ll.S. Geological Smve~ tupo-
gTRphic map;> at the address listed in T:;hl<:> 

2 of thi;,; attachment. 

TABLE 1-MANNING'S ROUGHNESS COEFFICIEl\iT 

FOR NATURAL STREAMS 
(No1r Coefficients are presented tor high flow ··ates at ,;• 

near flood stage.: 

Stream description 

Minor Streams iTop Width <100 ft) 
Clean: 

Straight 
Winding. 

Sluggish (Weedy, deep pools)· 
No trees or brush 
Trees and/or brush . 

Ma1or Streams (Top Width >100 ft) 
Regular section 

(No boulders/brush) 
Irregular section 

(Brush) 

Rough
ness co~ 
ef11c1ent 

inl 

0 03 
0 04 

0.06 
010 

0 035 

0 05 

TABLE 2- ·SOl.iRCES OF E A:'\D c; FOR THE CHEZ1-
MA'.'lNlNG EQL\TlO); 

All of the charts anct related publication1:< for 
navigational waters ma.y be ordered from: 
Distribution Branch 
(N1CG33l 
National Ocean Service 
Riverdale. Maryland 20737--1199 
Phone: (301) 436--6990 
There will be a charge for materials ordered 

and a VISA or Mastercard will be accepted. 
The mid-channel depth to be used in the cal
culation of the hydraulic radius (l') can be 
obtained directly from the following· sources: 
Charts of Canadian Coastal and Great Lakes 

Waters: 
Canadian Hydrographic Service 
Department of Fisheries and Oceans Insti-

tute 
P.O. Box 8080 
1675 Russell Road 
Ottawa. Ontario KIG 3H6 
Canada 
Phone: (613l 998-4931 
Charts and Maps of Lower Mississippi River 
(Gulf of Mexico to Ohio River and St. 

Francis. White. Big Sunflower. 
Atchafalaya. and other rivers): 

U.S. Army Corps of Eng·ineers 
Vicksburg District 
P.O. Box 60 
Vicksburg-, Mississippi 39180 
Phone: (601) 634-5000 
Charts of Upper Mississippi River and Illi-

nois Waterway to Lake Michigan: 
U.S. Army Corps of Eng-ineers 
Rock Island District 
P.O. Box 2004 

203-159 D-3 
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C :--;_ Army Corps cf En.~·ineers 
Ornahn Distril·t 
6011 U.S. Post Office and Courthom;;, 
Onuha. Nebra,.;k,l fi8102 
Ph"ne: 1402! 221 J900 
Clrnrts of Ohio Hin'r: 
U .~;. Army Corps of F:n~dneers 
Ohw River Division 
P.O. Box 1159 
Cinc~innati. Ohir, .Jfi201 
Phone: r513) 68·1-3002 
Charts of Tennessee Valley Authority Res-

ervoirs, Tennessee River and Tributaries: 
Tennessee Valley Authority 
Mctps and En1'ineering Section 
416 Onion Avenue 
Knoxville. Tennessee 37902 
Phone: (6151 632 2921 
Ch<irts of Black Warrior River. Alabama 

River. Tombigbee River. Apalachicola 
River and Pearl River: 

U.;:i. Army Corps of Engineers 
Mobile District 
P.O. Box 2288 
Mchile. Alabama 36628--0001 
Phone: (205) 690--2511 
The average slope of the river (s 1 may he ob
tained from topographic maps: 
U.S. Geological Survey 
Map Distribution 
B,ederal Center 
Bldg·. 41 
Box 25286 
Denver. Colorado 80225 
Additional information can be obtained from 
the following sources: 
L The State·s Department of Natural Re

:<ource8 (DNR1 or the State's Aids to Navi
gation office: 

2. A knowledgeable local marina operator; or 
3. A knowledg-eable local water authority 

(e.g., State water commission) 
2.3 The average slope of the river rs) can 

be determined from the topographic maps 
using· the following- steps: 

(ll Locate the facility on the map. 
(2l Find the Normal Pool Elevation at the 

point of discharge from the facility into the 
water <AJ. 

(3) Find the Normal Pool Elevation of the 
public drinking water intake or fish and 
wildlife and sensitive environment located 
downstream (BI (Note: The owner or oper
ator should use a minimum of 20 miles down
stream as a cutof1 to obtain the average 
slope if the location of a specific public 
drinking water intake or fish and wildlife 
and sensitive environment is unknownl. 

(4l If the Normal Pool Elevation is not 
available. the elevation contours can be used 
to find the slope. Determine elevation of the 
water at the point of discharge from the fa
cility <Al. Determine the elevation of the 
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water at the :1.ppropriate tlh;tance down
stream 1 Bl. The formula presented he low can 
he used to calculate the slope. 

(5) Determine the dit;tancc lin milen lJP
tween the facility and the publie; llrinkin!;(· 
v:;-i.ter intake or fish anrl wildlife and sen
sitive environments !Cl. 

<6) Use the following formula to fine! the 
slope, which will be a unitless value: Average 
Slope=[( A- Bl Cft.lC (miles)] x ll mile 5280 
feet] 

2A If it is not feasible to determine the 
slope and mid-channel depth lJy the Chezy
Manning equation. then the river velocity 
can be approximated on- site. A spRcific 
leng·th. such as 100 feet. can be marked off 
along the shoreline. A float. can be dropped 
into the stream above the mark. and the 
time required for the float to travel the dis
tance can be used to determine the velocity 
in feet per second. However. this method will 
not yield an average velocity for the length 
of the stream. but a velocity only for the 
specific location of measurement. In addi
tion. the flow rate will vary depemling on 
weather conditions such as wind and rainfall. 
It is recommended that facility owners or 
operators repeat the measurement under a 
variety of conditions to obtain the most ac
curate estimate of the surface water velocity 
under adverse weather conditions. 

2.5 The planning distance calculations for 
moving and still navigable waters are based 
on worst case discharges of persistent oils. 
Persistent oils are of concern because they 
can remain in the water for significant peri
ods of time and can potentially exist in large 
quantities downstream. Owners or operators 
of facilities that store persistent as well as 
non-persistent oils may use a comparable 
formula. The volume of oil discharged is not 
included as part of the planning distance cal
culation for moving navigable waters. Facili
ties that will meet this substantial harm cri
terion are those with facility capacities 
greater than or equal to 1 million gallons. It 
is assumed that these facilities are capable 
of having an oil discharg·e of sufficient quan
tity to cause injury to fish and wildlife and 
sensitive environments or shut down a public 
drinking water intake. While owners or oper
ators of transfer facilities that store greater 
than or equal to 42,000 gallons are not re
quired to use a planning distance formula for 
purposes of the substantial harm criteria. 
they should use a planning distance calcula
tion in the development of facility-specific 
response plans. 

TABLE 3--SPECIFIED TIME INTERVALS 

Operating 
areas 

Higher volume 
port area. 

Great Lakes 

--------------

Substantial harm planning time (hrs) 

12 hour arrival+3 hour deploymenl=15 
hours. 

24 hour arriva1+3 hour deployment=27 
hours. 
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TABLE 3--SPECIFIED TIME INTERVALS

Continued 

Opera.ting 
areas Substant1a! harm µlar1ning t1rne (hrs) 

-I --- -- ------ -------

All otr1er rrvers 24 houi arrival+3 hour deployment=27 
and canals. hours 
inland. and 
nea1·shore 
areas. 

2.6 E.ramplc of the Planning Dislunce Cal
culution for Oil Transport on Jforing .Vari,r.;able 
\rulers. The following example provide8 a 
Hample calculation using the planning dis
tance formula for a facility discharging oil 
into the Monongahela River: 

i 11 Solve for v by evaluating 11. r. and s for 
the Chezy-Manning· equation: 

Find the roughness coefficient. n. on Table 
1 of this attachment for a reirnlar section of 
a major stream with a top width greater 
than 100 feet. The top width of the river can 
he found from the topogTaphic map. 
n=0.035. 
Find ;;lope. s. where A=727 feet. B=710 feet. 

and C=25 miles. 
Solving: 
s=[r727 ft-1710 ftli25 miles]x[l mile 5280 

feet]=l.3xl0- 4 

The average mid-channel depth is found by 
averaging the mid-channel depth for each 
mile along· the leng·th of the river between 
the facility and the public drinking water in
take or the fish or wildlife or sensitive envi
ronment (or 20 miles downstream if applica
ble l. This value is multiplied by 0.667 to ob
tain the hydraulic radius. The mid-channel 
depth is found by obtaining values for r and 
s from the sources shown in Table 2 for the 
Monongahela River. 
Solving: 
r=0.667x20 feet=l3.33 feet 
Solve for v using: 
v:.-=1.5 nxr2nxs 11 ~: 

v=[l.50.035]x(l3.33)21lx(l.3xl0-'1' '" 
v=2.73 feet/second 

r2l Find t from Table 3 of this attachment. 
The Monongahela River's resource response 
time is 27 hours. 

i3l Solve for planning distance. d: 
d=vxtxc 
d=(2.73 ft sec)x(27 hourslx(0.68 secrn mile,hroi 

ft) 
d=50 miles 
Therefore. 50 miles downstream is the appro
priate planning distance for this facility. 

3.0 Oil Transport on Still Water 

3.1 For bodies of water including lakes or 
ponds that do not have a measurable veloc
ity. the spreading of the oil over the surface 
must be considered. Owners or operators of 
facilities located next to still water bodies 
may use a comparable means of calculating 
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t,he planning distance. If a comparable for·· 
mula is used. documentation of the reli
ability and analytical soundness of the com
parable calculation must be attached to the 
response plan cover sheet. 

3.2 Example of the Planning Distance Cul
culution for Oil Transport on Still Water. To as
sist those facilities which could potenttal!y 
discharge into a still body of water. the fol
lowing analysis was performed to provide an 
example of the type of formula that may be 
used to calculate the planning distance. For 
this example. a worst case dischar~te of 
2.000,000 gallons is used. 

(1 l The surface area in square feet covered 
by an oil discharg·e on still water. Al. can he 
determined by the following· formula. 2 where 
V is the volume of the disl:harg·e in gallons 
and C is a constant conversion fal:tor: 
A 1=10'xVhxC 
C=0.164:l 
A 1=10'x(2,000.000 gallonsl' 1x(0.1643 i 
A 1=8,74xl0' ft2 

(2) The spreading formula is based on thf' 
theoretical condition that the oil will spread 
uniformly in all directions forming· a circle. 
In reality. the outfall of the discharge will 
direct the oil to the :mrface of the water 
where it intersects the shoreline. Althoug·h 
the oil will not spread udformly in all direc
tions. it is assumed that the discharge will 
spread from the shoreline into a semi-circle 
(this assumption does not account for winds 
or wave action) 

(3J The area of a circle=t r·' 
(4l To account for the assumption that oil 

will spread in a semi-circular shape. the area 
of a circle is clivided by 2 and is designated as 
A,. 

Ao=(t r 2l.'2 
Solving for the radius. r. using the relation-

ship A1=A-: 8.74xl08 ft·=(t'i.2 
Therefore. r::23.586 ft 
r=23.5B6 f't.+5.280 ft:mile=4.5 miles 
Assuming a 20 knot wind under sto1·m condi-

tions: 
1 knot=l.15 miles:hour 
20 knotsxl.15 miles,honr knot=23 miles.hr 
Assuming that the oil slick moves at 3 per-

cent of the wind's speed:" 
23 mile:<. hourx0.03=0.69 miles hour 

(5l To estimate the distance that the oil 
will trnvel. use the times re4uirecl for re
sponse resources t.o arrive at different >reo
graphic locations as shown in Table 3 or this 
attachment. 
For example: 

2Huang. J.C. and Monastero. F.C .. 1982. Re
l'iew O./ the State-of-the-Art of Oil l'ol/11twn 
lvlodels. Final report submitted to the Arrwr
kan Petroleum Institute by Raytheon Ocean 
Systems. Co .. East Providence. Rhode Island, 

1 0il Spill Pre·vention & Control, National 
Spill Control School. Corpus Christi State 
Universit~·. Thirteenth Edition. May 1990. 
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For Higher \'olume Port Areas: 15 hrsx0.69 
miles/hr=l0.4 miles 

For Great Lakes and all other areas: 27 
hrsx0.69 miles hr=l8.6 miles 

16) The tot,al distance that the oil will 
travel from the point of discharge, including 
tht> distance due to spreading. is calculated 
as foliows: 
Higher Volume Port Areas: d~l0.4+4.5 miies 

or approximately 15 miles 
Great Lakes and all other areas: do=lS.6+4.5 

miles or approximately 23 miles 

1.0 Oil Tran;;port on Tidal-Influence Areas 

.J.l The planning distance method for 
tidal int1uenc:e navigable water is based on 
worst case discharges of persistent and non
persistent oils. Pernistent oils are of primary 
concern because they can potentially cause 
harm over a gTeater di:>tance. For persistent 
oils discharged into tidal waters. the plan
ning· dist:rnce is 15 miles from the facility 
down current during ebb tide and to the 
point of maximum tidal influence or 15 
miles. whichever is less, during Hood tide. 

.J.2 For non-persistent oils discharged int.o 
t1dn.l waters. the planning distance is 5 miles 
from the fadlity down current during· ebb 
tide and to the point of maximum tidal influ
ence or 5 miles. whichever is less. during 
flood tide. 

.J.3 E.rample of !Jetnminin_q the Planning 
Distance for Two Tupes of .Vavigable Water 
C<,,idilions Below is an example of how to de
termine the proper planning distance when a 
fadli ty could impact two types of navigable 
water condit10ns: moving· water and tidal 
wat.er. 

: lJ Facility X stores persistent oil and is 
Jcwatecl downstream from locks along a slow 
mC!ving river which is affected by tides, The 
river velocity. v. is determined to be O.fi feet, 
second from the Chezy-Manninll" equation 
used to calculate oil transport on moving 
navigable waters. The specified time inter
val. t. obtained from Table 3 of this attach
mPnt for river areas is 27 hours. Therefore. 
sulving· for the planning distance. d: 
d~ vxtxc 
d~' 0.5 ft sec l> 1 27 hourr,; )x(Q 68 secmile hrftl 
d.o.9.18 miles. 

'2 I However. the planning- distance for 
m<lximum tidal influence down current dur
int>, ebh tide is 15 miles. which is gTeater than 
the calculated 9.18 miles. Therefore, 15 miles 
downstream is the appropriate planning dis
tance for this facility. 

5.0 Oil Transport Ove1 Land 

,'i,l Facility owners or operator,,; must 
evaluate the potential for oil to he trans
ported over land to navigable' waters of the 
U11ited States. The owner or operator must 
evaluate the likelihood that portions of a 
worst case discha1xe would reach navigable 
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waters via open channel flow or from sheet 
flow across the land. or be prevented from 
reaching· navigable watern when trapped in 
natural or man-made depressions excluding 
secondary containment structures. 

5.2 As discharged oil travel,; over land. it 
may enter a storm drain or open concrete 
channel intended for clrainage. It is assumed 
that once oil reaches such an inlet. it will 
flow into the receiving· navigable water. Dur
ing a storm event. it is hig·hJy probable that 
t.he oil will either flow into the drainage 
structures or follow the natural contours of 
the land and flow into the navigalile water. 
Expected minimum and maximum velocitie::; 
are provided as examples of open concrete 
channel and pipe flow. The ranges listed 
below reflect minimum and maximum ve
locities used a:; design crite1·ia_ 1 The calcula
tion below demonstrates that the time re
q_uired for oil to travel thrnug·h a storm drain 
or open concrete channel w navigable water 
is negligible and can he considered in8tanta-
neous. The velocities are: 
For open concrete channels: 
maximum velocity=25 feet per second 
minimum velocity=3 feet per second 
For storm drains: 
maximum velocity=25 feet per second 
minimum velocity=2 feet per second 

5.3 Assuming a lengt.h of 0.5 mile from the 
point of discharg·e through an open concrete 
channel or concrete storm drain to a navi
gable water. the travel times id1::it.ance veloc
ity) are: 
1.8 minutes at a velocity of 25 feet per second 
14.7 minutes at a velocity of 3 feet per second 
22.0 minutes for at a velocity of 2 feet per 

seconcl 

5.4 The distances that shall be considered 
to determine the planning distance are illu;;
trated in Fig·ure C-I of this attachment. The 
relevant distances can be tlescribed as fol
lows: 
Dl =Distance from the nearest opportunity 

for discharge. X , . to a storm d1·ain or an 
open concrete channel leading to na\·ig·ahle 
water. 

D2=Distance through the storm drain or 
open concrete channel to navig·alJle water 

D3=Distance downstream from the outfall 
within which fish and wildlife and ~ensi ti\·e 

4 The design velocities were o!Jtainecl from 
Howard County. Maryland Department of 
Public Works· Storm Drainag·e Design Man
ual. 
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environnwnts could be injured or a public 
drinking w>i.ter intake would be shut down 
as determined by the planning· distance 
formula. 

D-l=Dit;tance from the nearest opportunity 
for discharge. X_. to fish and wildlife and 
sensitive environments not bordering navi
ga hie water_ 

5.5 A facility owner or operator whose 
nearest opportunity for discharge is located 
within 0.5 mile of a navig·able water must 
complete the planning distance calculation 
(D3J for the type of navigable water near the 
facility or use a comparable formula. 

5.6 A facility that is located at a distance 
gTeater than 0.5 mile from a navigable water 
must also calculate a planning distance (D3l 
if it is in close proximity (i.e .. Dl is !fjRS than 
0.5 mile and other factors are concluci\·e to 
oil travel over Jandl to storm drains that 
flow to navigable waters. Factors to be con
sidered in assessing oil transport over land 
to storm drains shall include the topography 
of the surrounding area. drainage patterns. 
man-made barriers (excluding secondary 
containment structures). and soil distribu
tion and porosity. Storm drains or concrete 
drainage channels that are located in close 
proximity to the facility can provicte a direct 
rmthway to navigable waters. regardless of 
the leng·th of the drainag·e pipe. If Dl is less 
than or eq_ual to 0.5 mile. a discharge from 
the facility could pose substantial harm be
cause the time to travel the distance from 
the storm drain to the navigable water cD2l 
i:o; \'irtually instantaneous. 

,')_/ A facility's proximity to fish and wild
life and sensitive environments not bor
dering a navigable water. as depicted as D4 
in Fig-ure C-I of this attachment. must also 
be considered. regardles;; of the distance 
from the facility to navigable waters. Fae-
ton; to be considered in a:osessing- oil trans
port over land to fish and wildlife and sen
sitive environments should include the to
pography of the surrounding area_ drainage 
patterns. man-made barrier:; cexclucling- sec
ondary containment structures). ancl wil dis
tribution and porosity. 

.'i.8 If a facility is not found to pose sub
stantial harm to fish and wildlife and sen
sitive environments not bordering 11avig·able 
warers via oil transport on land. then sup
porting documentation shoulrl be maintained 
at the facility. However. such documentation 
should he submitted with the response plan 
if a facility is found to pose substantial 
harm. 
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Al'PE:\DTX D TO PA.HT 112--DETEIL\ll~\.-\
TIO!\ OF A WOHST CA:-iE Df:-iCHAiWE 
PLA:\:\I?\G VOLL\IE 

1.0 Instruction.\· 

1.1 An owner or operator is required to 
complete this worksheet if the facility meets 
the criteria. as presented in Appendix C to 
this part. or it is determined hy the RA that 
the facility could cause :mbstantial harm to 
the environment. The calculation of a wornt 
case discharge planning· volume is used for 
emergency planning· purposes. and is re-
quired in 40 CFR 112.20 for facility owners or 
operators who must prepare a respom;e plan. 
\Vhen planning· for the amount: of resource;o; 
and equipment necessary to respolld to the 
worst case discharge planning· volume. ad
verse weather conditions must be taken into 
consideration. An owne1· or operator is re
quired to determine the facility's worst case 
discharge planning volume from either pan 
A of this appendix for an onshore strwag·t; fa
cility. or part B of this appendix for an on
shore production facility. The worksheet 
considers the provision of adequate sec
ondary containment at a facility. 

1.2 For onshore storage facilities and pro
duction facilities. permanently manifolded 
oil storage tanks are defined a,; tanks that 
are designed. installed. anclor operated in 
such a manner that the multiple tanks func
tion as one storage unit (i.e .. multiple tank 
volumes are equalized). In a worst case dis
charg·e scenario. a single failure could cause 
the discharge of the contents of more than 
one tank. The owner or operator must pro
vide evidence in the response plan that tanks 
with common piping or piping systems are 
not operated as one unit. If such evidence is 
provided and is acceptable to the RA. the 
worst case discharge planning volume would 
be based on the capacity of the largeHt oil 
storage tank within a common secondary 
containment area or the largest oil storage 
tank within a single secondary containment 
area, whichever is greater. For permanently 
manifolded tanks that function as one oil 
storage unit, the worst case discharge plan
ning volume would be based on the combined 
oil storage capacity of all manifolder! tanks 
or the capacity of the largest single oil :stor
age tank within a secondary containment 
area. whichever is greater. For purposes of 
this rule. permanently manifolded tank;; 
that are separated by internal clivh;ionH for 
each tank are considered to he sing·le tanks 
and individual manifolded tank volumes are 
not combined. 

1.3 For production facilities. the presence 
of exploratory wells. production wells. and 
oil storag·e tanks must be considered in the 
calculation. Part B of this appendix take:'< 
these additional factors into con>'ideration 
and provides steps for their inclmsion in the 
total worst case discharge planning· volume. 
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Omhore oil production faLilities may inciude 
all wells. Ilowlines. ;;eparation equipment, 
stOL\ge facilities. gathP1·ing lines. and auxil
ia1·y non-transportation-n:-lated e4uipment 
and facilities in a single g·eogTaphical oil or 
gas field operated by a sin~de operator. Al
though a potential wurst case discharg·e 
pl<innin~· volume is calculated within each 
,.;ection of the worksheet. the final worst 
case amount. depends on the l'isk parameter 
that results in the greatei-;t volume. 

J.4 1\-Iarine trani-;porta t ion-telated tranHfrr 
facilities that contain fixc;d aboveground on
shore structures used for lmLk oil stvrage are 
jointly regulated by EPA arLl the U.S. Coast 
Guanl 1USCGl. and are tetmed "complexes." 
Becau>'t' the USCG <i.lso requires response 
plans from transportation-related facilities 
to aclclresH a worst case discharge: of oil. a 
separatt; calculation foi· the worst case dis
charge planning volume for CSCG-rPlated fa
cilitie::; is included in the USCG !FR 1see Ap
pendix E to thh; part. section 13. for avail
abilit.n. All complexes that ,u·P. Jointly regu
lated 11;; EPA and the USCG must compare 
both calculations for worst case lii::;ch;u-g-e 
planning Yolume derived b:v using the EPA 
and USCG methodologies and plan for which
en;r volume is greater. 

P~-\RT A: WORST CASE DISCHARGE PLAN
r-;ING \'OLUME CALCULATION FOR ON
SHORE STORAGE FACILITIES 1 

Part A of this worksheet is to be com
pleted by the owner or operator of an SPCC
rPgulated facility (excluding oil production 
facilities) if the facility meets the criteria as 
presentPd in Appendix C to this part. or if it 
i,; Jetetmined by the RA that the facility 
could cause substantial harm to the environ
ment. If you are the owner or operator of a 
pl'Oduction facility. please proceed to part B 
of this worksheet. 

A.l SINGLE-TANK FACILITIES 

For facilitie& containing· only one above
gTound oil storage tank. the vrnrst case dis
charge planning volume equals the capacity 
of the oil storage tank. If adequate sec
ondary containment (sufficiently large to 
contain the capacity of the aboveground oil 
storage tank plus sufficient freeboard to 
allow for precipitation) exists for the oil 
storage tank. multiply the capacity of the 
tank by 0.8. 

rlJ FINAL WORST CASE VOLUME: 
GAL 

i2l Do not proceed further. 

'"Storage facilities" represent all facilities 
;;ubject to this part. exclllding oil production 
facilities. 
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A.2 SECONDARY CONTA!NMENT
J1ULT!PLE-TA,\'K FACILITIES 

Are all aboveground oii storage tanks or 
gToups of aboveground oil storage tanks >tt 
the facility 1i'ithout adequate secondary cun
tainment?~ 

cYNi 

A.2.1 If the answer is yes. the final worst 
case tlischarge planning volume equals the 
Iola/ abol'eqround oil storuµc capacity al the /ii
cility. 

(ll B'!NAL WORST CASE \'OLUl\IE: 
GAL 

(2) Do not proceed further. 
A.2.2 If t.he answer is no. calculate the 

total aboveground oil storage capacity of 
tanks without adequate secondary contarn
ment. If all abovegTound oil storage tank~ or 
groups of abovegTound oil storage tank" at 
the facilitv have adequate secondar:v eon
tainment .. ENTER "O" (Z8!'0). 

GAL 
A.2.3 Calculate the capacity of the large:<l 

single ahovegTound oil storage tank within 
an adequate secondary containment area or 
the combined capacity c·f a ~rroup of at;,;,·e
ground oil :-torage tanks permanentl,\· 
manifolded together. whiche\·er i:- greater. 
PLUS THE VOLUME FROM QUESTION 
A.2.2. 

l<,INAL WORST CASE VOLU:\H~: < 

GAL 

PART B WORST CASE DISCHARGE PLAN
NING VOLUME CALCULATION FOR ON
SHORE PRODUCTION FACILITIES 

Part B of this worksheet is to be completed 
by the owner or operator of an ·SPCC-reg·u
lated oil production facility if the facility 
meets the criteria presented in ApJJendix C 
to this part. or if it is determined by the HA 
that the facility could cause substantial 
harm. A production facility consists of all 
wells (producing and exploratory) and re
lated equipment in '1. single geographical oil 
or ga;; field operated by a single opPrato1 

JU SINGLE-TANK FACILITIES 

B.1.1 For facilities containing only ut<e 
aboveground oil storage tank. the worst u1se 
discharge planning volume equals the capac
ity of the abovegTound oil storage tank plus 
the production volume of the well with the 
highest our.put at the facility. Tf aclequate 

~Secondary containment is described i1• 40 
CFR part 112. subpart.s A through C Accept
able methods and structures for containment 
are al80 given in 40CFR112.7(c)(ll. 

:; All complexes that are jointly regnla tell 
by EPA and the USCG must also calculate 
the worst case discharg·e planning volume for 
the transportation-related portions of the fa
cility and plan for whichever volume is 
greater. 
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secondary cont?.inrnent (sufficiently large to 
contain the capacity of the aboveground oil 
stol'd.ge tank plus sufficient freeboard to 
all1•w for precipitation1 exists for the storag-e 
tank. multiply the capacity of the tank by 
0.8. 

H 1.2 1''or fac·.ilities with production wells 
producing by µumping. if the rate of the well 
with the highest output is known and the 
number of days the facility is unattended 
car. be predicted. then the production volume 
is equal to the pumping rate of the well mul
ti1;lied by the greatest number pf days the 
facility is unattended. 

H 1.3 If the pumping· rate of the well with 
thP hig·hest output it< estimated or thE· max
imum number of dRyo> the facility is unat
tewlecl is estimated. then the production vol
ume; is determined fn)m the pumping rate of 
th<· well multiplied by 1.5 times the g-reate:;;t 
number of days that the facility has been or 
ii' <>xpected tu he una,ttended. 

8.1.4 Atta('hrnent D-1 to this appendix 
pro\·ides method,; fo1· calculating the produc
t.lGll volume ior exploratory wells and pro
dunion wellt< producing· under pressure. 

t 11 FINAI, WORST CASE VOLUME: 
GAL 

'2 1 Do not pro( Ped further. 

B .. ' SECU.Vf>.·1i1Y CO,\'TAI:VMEXT 
MULT!fJI.E i,\.\"K FAC!UrIES 

Are ui/ abovegTound oil storage tank>< or 
gronp:; of abovegTound oil storage tanks at 
tlw facility 1c1/hout adequate secunllary con
tarnment0 

(Y'Nl 

B.2.1 If the answer is :ves. the final worst 
ca.st' volume etiuals thP total aboveground oil 
storage capacity without adequate secondary 
contRinment plus the production volume of 
the well with the highest output at the facil
it:~· 

111 For facilities .vith production weils pro
ducing by pumping. if the rate of the well 
with the hig·iwst output is known and the 
number of days the facility is unattended 
c~,11 he preclil'tt>rl. t.hen t.he product,ion V<>lume 
is ,~qu,cl to tlw pumping rate of thA well mul
tijdied by tht' greate>:>t number of da:vs the 
fal'llity is unat t.emlPll. 

121 If the pumping rate of t.he well with the 
hi!l·hest output is estimated or the maximum 
number of days the facility is unattended is 
estimated. tht>n the production volume is de
tennined from the pumping rate of the well 
multiplied by !.') times the greatest number 
of days that the fadlit.\' has been or is ex
pected to be unattended. 

1~;1 Attachnwnt D-1 to thi~ appendix pro
vides methods for calculitting the production 
volumes for exploratory wells and produc
tion wells protlucing under pressure. 

u\.J FINAL WORST CASE VOLUME: 
GAL 

tBi Do not proceed further. 
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B.2.2 If the answer is no. calculate the 
total aboveground oil storag·e capacity of 
tanks without arlequate secondary contain
ment. If all alioveground oil stoni.g·e tanks or 
groups of aboveground oil storage tanks at 
the facility have adequate secondary con
tainment, ENTER "O" (zeroJ. 

GAL 
B.2.3 Calculate the capacity of the largest 

single abovegTound oil storage tank within 
an adequate secondary containment area 01· 

the combined capacity of a group of ahove
gTound oil storage tanks permanently 
manifolded together. whichever is greater. 
plus the production volume of the well with 
the highest output. PLUS THE VOLUME 
FROM QUESTION B.2.2. Attachment D 1 
provides methods for calculating the produc
tion volumes for exploratory wells and pro
duction wells producing· under pressure. 

(ll FINAL WORST CASE VOLUME: 1 
GAL 

(2) Do not proceed further. 

ATTACH;>,!ENTS TO APPEXDIX D 

ATTACHMENT D-1--METi!OlJS TCJ C;\LC.Tl..\H; 
PHODCCTIO'.'i VOLV:>IES FOR PIUiflCCTIU:\ FA
CILITIES WITH EXl'LOH.\TORY WELLS OH PRO
lJl.:CTIO:\ WELLS PROD\:CI:\G U;.;n1m PRE"
snn; 

1.0 Introduction 

The owner or operator of a production fa
cility with exploratory wells or product.ion 
wells producing under pressure shall com
pare the well rate of the highest output well 
(rate of welll. in barrels per clay. to the ahil
ity of response equipment and personnel to 
recover the volume of oil that could IJe dis
charged (rate of recovery). in barrels per day. 
The result of this comparison will determine 
the method used to calculate the production 
volume for the production facility. This pro
duction volume is to be used to calculate the 
worst case discharge planning volume in part 
B of this appendix. 

2.0 Desf'ription of Methods 

2.1 Method A 
If the well rate would overwhelm the re

sponse efforts (i.e .. rate of well rate of recov
ery 2'.lJ. then the production volume would l:ie 
the 30-day forecasted well rate for a well 
10,000 feet deep or less. or the 4.5-day fore
casted well rate for a well deeper than 10.000 
feet. 

(1 J For wells 10,000 feet deep or less: 
Production volumeo=30 days x rate of well. 

4 All complexes that are jointly reg·ulated 
by EPA and the USCG must also calculate 
the worst case discharge planning volume for 
the transportation-related portions of the fa
cility and plan for whichever volume is 
greater. 
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<2! B"or wells deeper than 10.000 feet: 
Production volume=45 days Y rate of well. 

2.2 Method B 
2.2.1 If the rate of recovery would be 

gTeater than t.he well rate ri.e .. rate of well' 
rat.e of recovery <11. then the production vol
ume would equal the sum o! two terms: 

Pro<luction \'olume=disch<trge volume, + dis
charge volume.' 
2.2.2 The first term represents the volume 

of the oil discharged from the well between 
the time of the blowout and the time the re
sponse resources are on scene and recovering 
oil 1<lischarge volume,). 

Discharge volume1=(days unattended+days 
to respond l x. (rate of well I 

2.2.3 The second term represents the vol
ume of nil discharged from the well after the 
response resources begin operating until the 
discharge is stopped. adjusted for the recov
ery rate of the response resources (discharge 
\'Olume ,l. 

1l1 For wells 10.000 feet deep or less: 
Disr,harge volumec=[30 days·- (days unat

tended + days to respond)] x (rate of welll 
x (rate of wellra.te of recovery I 
1 2 l For wells deeper than 10.000 feet: 

Discharge volurne_,=[45 days·-<days unat
tended + days to respond!] ><irate of welll 
x !rate of well rate of recovery) 

3.0 E.ramplP 

:u A facility consists of two production 
\\ elb producing· under pressure. which are 
both less than 10.000 feet deep. The well rate 
of well A is 5 barrels per clay. and the well 
rate of well Bis 10 barrels per day. The facil
ity is unattended for a maximum of 7 days. 
The facility operator estimates that it will 
take 2 days to have response equipment and 
personnel on scene and responding to a blow
out. and that the projected rate of recovery 
will he 20 barrels per day. 

<lJ First, the facility operator determines 
that the highest output well is well B. The 
facility operator calculates the ratio of the 
rate of well to the rate of recovery: 

10 bilrrels per day.'20 barrels per day~0.5 Be
~·iwse the ratio is less than one. the facil
ity operator will use Method B to calculate 
the production volume. 

121 The first term of the equation i8: 

Discharge volume 1=(7 days + 2 days) x (10 
lJarrels per day J=90 barrels 

1'.ll The second term of the equation is: 

Discharg·e volume c=[30 days-r7 days+2 days)] 
Y < 10 barrels per dayJ x (0.5l~l05 barrels 

<4J Therefore. the production volume is: 

Production volume=90 barrels 
barrels=l95 barrels 

+ 105 
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3.2 II the recove1s i.1t.t- \\·~1;s f"J barrel.~ 1.Jt'l' 

day. the ratio of rate of w,c,11 to rate of rP<:Ov· 

p1·y would lie 2. ;;o the facllit:-: opt•rator would 
u,;e Method A. Tht> pl'O<luction voiume would 
have lwt-n. 

'.lO clay~. ~ l O barrel,; per day=300 barrel::; 

! :'>9 FR 3Ui0- cluly 1. 19i:H: 59 FR ·19006. ~'"Pt. 
26. 1994. ai:, amended at 65 FR 40800. Jum· :10. 
2000: 67 PR 47152. July 17. 2002] 

APl'E~I!IX E TO PART 112-DETlm'.\II:\.\· 
TIO:\ :\:\D EVALCATIO:"l OF Rl•:QcrnED 
RESPOl\SE RESOUcC!i:S FOil F'.\C!LITY 

RE~>PO:\SE PL:\l\::i 

I .0 Purpose and Oefinitions 

1.1 The purpose of this appendix is to de
scribe the procedures to identify respons<" re
sources to meet the requirements of ~ 112.20. 
To identify response resources to meet the 
facility response plan requirements of 40 
CFR 112.20(hl. ownerfl or operators shall fol
low this appendix or. where not appropriate, 
shall clearly demonstrate in the response 
plan why use of this appendix is not appro
priate at the facility and make comparable 
arrangements for response resources. 

1.2 Definitions. 
1.2.1 Animal fat means a non-petroleum 

oil, fat. or gTease of animal, fish. or marine 
mammal origin. Animal fats are further 
classified based on specific gravity as fol
lows: 

(1) Group A--specific gravity less than 0.8. 
C2J Group B-specific gravity equal to or 

gTeater than 0.8 and less than 1.0. 
(3) Group C-specific gravity equal to or 

greater than 1.0. 
1.2.2 Nearshore is an operating area de

fined as extending seaward 12 miles from the 
boundary lines defined in 46 CFR part 7. ex
cept in the Gulf of Mexico. In the Gulf of 
Mexico. it means the area extending 12 miles 
from the line of demarcation (COLREG lines) 
defined in 49 CFR 80.740 and 80.850. 

1.2.3 Non-persistent oils or Group l oils in
clude: 

(1) A petroleum-based oil that, at the time 
of shipment. consists of hydrocarbon frac
tions: 

CAJ At least 50 percent of which by volume. 
distill at a temperature of 340 degrees C <645 
degrees Fl: and 

(BJ At least 95 percent of which by volume. 
distill at a temperature of 370 degrees C (700 
degrees!!'): and 

(2J A non-petroleum oil. other than an ani
mal fat or vegetable oil. with a specific gra v
ity less than 0.8. 

1.2.4 Non-petrole·um oil means oil of any 
kind that is not petroleum-based, including 
but not limited to: fats. oils, and gTeases of 
animal. fish. or marine mammal origin: and 
vegetable oils. including oils from seeds. 
nuts. fruits. and kernels. 
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()ccun n1ecln.~ t lle neatsho1 e <-u·e<:l. 
; 2.6 Operu!inq u•ea mean.-; Riven; and Ca-

ncL:-:-. h1land. Nean-.lH;re. and G-reat Lakes g(~·· 
op ,1phic lorntion1,,i in wh.ich a facility i::; 
lHncllini<'. storini<:. or· tt·,lnsporti.ng- u;l. 

: 2.7 Opern!rnp 1:nuronme-nl means Rh·ers 
and CanalR. Inland. Great Lake:s. or Ocean 
Tht>se terms a1 e u,;ed to define thi~ con(li
ti1,ns in whidl l'P«ponse equipment i;; de
sh-:·ned to fund10n. 

l 2.8 l'ersistent oils include: 
, l i A petrolPum--based oil tha 1. lloes not 

meet the distillatrnn criteria for a non-per
sbtent oil. F'E'rsistent oils are further dassi
ffrd based on specific gravity as follows: 

1 A) Group 2-----specific gravity less than 0.85: 
'Bl Group 3- -::;pecific gravity equal to or 

gTeater than 0.85 and less than 0.95: 
1 Cl Group 4---specific g-ravity equal to or 

gTeater than 0.95 arni less than 1.0: or 
1 Dl Group 5---specific gravity equal to or 

gTeater than 1.0. 
1 '.lJ A non-petroleum oil. other than an ani

mal fat or veg·etable oil. with a specific grav
ity of 0.8 or greater. These oils are further 
classified based on :specific gravity as fol
lows: 

1Ai Group 2-specific gravity equal to or 
i<Teater than 0.8 and less than 0.85: 

IB) Group 3--specific gravity equal to or 
greater than 0.85 and less than 0.95: 

1C) Group 4-specific gravity equal to or 
gTPater than 0.95 and less than 1.0: or 

1 Dl Group 5---specific gravity equal to or 
greater than 1.0. 

1.2.9 Vegetable oil means a non-petroleum 
oil or fat of vegetable origin. including but 
not limited to oils and fats derived from 
plant seeds. nuts. fruits. and kernels. Vege
table oils are further classified based on spe
cific gravity as follows: 

1_ l l Group A---specific gravity less than 0.8. 
12l Group B--specific gravity equal to or 

gTeater than 0.8 and less than LO. 
(3J Group C-specific gravity equal to or 

gTeater than 1.0. 
1.2.10 Other definitions are included in 

§ 112.2. section 1.1 of Appendix C. and section 
3.0 of Appendix F. 

:!.O Equipment Operability and Readiness 

2.1 All equipment identified in a response 
plan must be designed to operate in the con
ditions expected in the facility's ~eographic 
area (i.e.. operating environment). These 
conditions vary widely based on location and 
season. Therefore. it is difficult to identify a 
single stockpile of response equipment that 
will function effectively in each geographic 
location (i.e .. operating area). 

2.2 Facilities handling. storing. or trans
porting oil in more than one operating envi
ronment as indicated in Table 1 of this ap
pendix must identify equipment capable of 
successfully functioning· in each operating· 
environment. 
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2.3 When i<lentifying equipment for the 
response phn 1 based on the usf' of this ap
pendix). a facility owner or operator rnu;;t 
consider the inherent limitation;; of the 
operability of equipment components anll re
sponse systems. The criteria in Table 1 of 
this appendix shall be u;;ed to evaluate the 
operability in a gi•:en environment .. These 
criteria reflect the general (•.onditions in cer
tain operating· em·ironment.H. 

2.3.1 The Regional Admini~trator may re
quire documentation that the boom it.lenti
fied in a facility response plan meets the cri
teria in Table 1 of this appendix. AbHent ac
ceptalile documentation. the Regional Ad
ministrator may require that the hoom be 
tested to demonstrate that it meets the cri
teria in Table 1 of this appendix. Testing 
must be in accordance with ASTM F 715. 
ASTM F 989, 01· other tests approved liy EPA 
as deemed appropriate (see Appendix E to 
this part, section 13. for general availability 
of documents). 

2.4 Table 1 of this appendix lists criteria 
for oil recovery devices and boom. All other 
equipment necessary to sustain or support 
response operations in an operating· environ
ment must be designed to function in the 
same conditions. For example. boats that de
ploy or support skimmers or boom must be 
capable of being safely operated in the sig
nificant wave heights listed for the applica
ble operating environment. 

2.5 A facility owner or operator shall refer 
to the applicable Area Conting·ency Plan 
(ACP), where available. to determine if ice. 
debris. and weather-related visibility are sig
nificant factors to evaluate the operability 
of equipment. The ACP may also identify the 
average temperature ranges expected in the 
facility's operating area. All equipment iden
tified in a response plan must be designed to 
operate within those conditions or ranges. 

2.6 This appendix provides information on 
response resource mobilization and response 
times. The distance of the facility from the 
storage location of the response resources 
must be used to determine whether the re
sources can arrive on-scene within the stated 
time. A facility owner or operator shall in
clude the time for notification. mobilization. 
and travel of resources identified to meet the 
medium and Tier 1 worst case discharg-e re
quirements identified in sections 4.3 and 9.3 
of this appendix (for medium discharges) and 
section 5.3 of this appendix (for worst case 
discharges). The facility owner or operator 
must plan for notification and mobilization 
of Tier 2 and 3 response resources as nec
essary to meet the requirementR for arrival 
on-scene in accordance with section 5.3 of 
this appendix. An on-water speed of 5 knots 
and a land speed of 35 miles per hour is as
sumed, unless the facility owner or operator 
can demonstrate otherwise. 

2.7 In identifying· equipment, the facility 
owner or operator shall list the storage loca-
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tion. '~uanti1 y. and m<rnufacturer's make and 
mQ(lt- 1. For oi 1 recon~rv de\·ices. the effective 
claily rµco':ery <':tpncity. as determined using· 
sedion fi of this appendix. mu\it be included. 
For houm. the overall hoom lwig·ht (flr<'tft and 
frpelJoanl) r,hall hP inclurled. A facility owner 
or opera tor is re~pon~il.ile for ensurin.~· that 
the i<lentifiell boom has compatiblt connec
t Ol'~. 

.i.IJ !Jl'/ermi11i11g Response ResourCl'S Required 
f01 Small Discharqes---Petro/eum Oils and 
'.\'on-l'elrn/e111n Oils. Ot lier Thew Animul Fats 
and l'eqetub/e Oils 

3.1 A facility owner or operator shall 
identii\· sufficient respon~e resource.~ avail
ahle. lJy contract or other approved means as 
described in §112.2. to respond to a small dis
charge. A small discharge is defined as any 
discharge volume less than or equal to 2.100 
gallons. but not to exceed the calculated 
worst case uischarge. The equipment must be 
designed to function in the operating envi
ronment at the point of expected use. 

3.2 Complexes that are regulated by EPA 
and the United States Coast Guard <USCGJ 
must also consider planning quantities for 
the transportation-related transfer portion 
of the facility. 

3.2.l Petroleum oils. The USCG planning 
level that corresponds to EPA 's "small dis
charge" is termed "the average most probable 
discharge." A USCG rule found at 33 CFR 
154.1020 defines "the averag·e most probable 
discharge" as the lesser of 50 barrels (2,100 
gallons) or 1 percent of the volume of the 
worst case discharge. Owners or operators of 
complexes that handle, store, or transport 
petroleum oils must compare oil discharg·e 
volumes for a small discharge and an average 
most probable discharge, and plan for which
ever quantity is greater. 

3.2.2 Non-petroleum oils other than animal 
fats and l'egeta/Jle oiis. Owners or operators of 
complexes that handle. store. or transport 
non-petroleum oils other than animal fats 
and vegetable oils must plan for oil dis
charge volumes for a small discharg-e. There 
is no USCG planning level that directly cor
responds to EPA's "small discharge." How
ever. the USCG (at 33 CFR 154.545\ has re
quirements to identify equipment to contain 
dl resulting from an operational discharge. 

3.3 The response resources shall. as appro
priate. include: 

3.3.1 One thousand feet of containment 
boom (or'. for complexes with marine transfer 
components. 1,000 feet of containment boom 
or two times the length of the largest vessel 
that regularly conducts oil transfers to or 
from the facility, whichever is gTeater). and 
a means of deploying it within 1 hour of the 
discovery of a discharge: 

3.3.2 Oil recovery devices with an effec
tive daily recovery capacityequal to the 
amount of oil discharged in a small dis
charge or greater which is available at the 
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facility within 2 hours of the detection of an 
oil discharge; and 

3.3.3 Oil storage capacity for recovered 
oily material indicated in section 12.2 of this 
appendix. 

4.0 Determining Response Resources Required 
for 1'vfedium Discharges-Petroleum Oils and 
Non-Petroleum Oils Other Than Animai Fats 
and Fegetable Oils 

4.1 A facility owner or operator shall 
identify sufficient response resources avail
able. by contract or other approved means as 
described in § 112.2, to respond to a medium 
discharge of oil for that facility. This will re
quire response resources capable of con
taining and collecting up to 36.000 gallons of 
oil or 10 percent of the worst case discharge. 
whichever is less. All equipment identified 
must be designed to operate in the applicable 
operating environment specified in Table 1 of 
this appendix. 

4.2 Complexes that are regulated by EPA 
and the USCG must also consicler planning; 
quantities for the transportation-related 
transfer portion of the facility. 

4.2.1 Petroleum oils. The USCG planning· 
level that corresponds to EPA's "medium dis
charge" is termed "the maximum most prob
able discharge." The USCG rule found at 33 
CFR part 154 defines "the maximum most 
probable discharge" as a discharge of 1.200 
barrels (50.400 gallonsJ or 10 percent or the 
worst case discharge. whichever is less. Own
ers or operators of complexes that handle. 
store. or transport petroleum oils must com
pare calculated discharge volumes for a me
dium clischarg·e and a maximum most prob
able discharge. and plan for whichever quan
tity is greater. 

4.2.2 Non-petroleum oils other than animal 
fats and vegetable oils. Owners or operators of 
complexe~ that handle. store. or transport 
non-pet.roleum oils other than animal fats 
and vegetable oils must plan for oil dis
charge volumes for a medium discharge. For 
non-petroleum oils, there is no USCG plan
ning level that directly corresponds to EPA·,; 
"medium discharge." 

4.3 Oil recovery devi0es identified to meet 
the applic<tble medium discharge volume 
planning criteria must be located such that 
they are capable of arriving on-scene within 
6 hours in higher volume port areas ancl t.he 
Great Lakes and within 12 hours in ali other 
areas. Hig·her volume port areas and Great 
Lakes areas are defined in section 1.1 of Ap
pendix C to this part. 

·f.4 Becam;e rapid cont.rol. containment. 
and removal of oil are critical to reduce di1:;
charge impact. the owner or operator must 
determine response resources using· an effec
tive daily recovery capacity for oil recovery 
devices equal to 50 percent of the planning· 
volume applicable for the facility as cleter
mined in section 4.1 of this appendix. Tlw ef
fective daily recovery capacity for oil recov-
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er.v devices identified in the plan must be de
termined using the criteria in section 6 of 
this appendix. 

4.5 In addition to oil recovery capacity. 
the plan shall. as appropriate. identify suffi
cient quantity of containment boom avail
able. by contract or other approved means as 
described in § 112.2. to arrive within the re
quired response times for oil collection and 
containment and for protection of fish and 
wildlife and sensitive environments. For fur
ther description of fish and wildlife and sen
sitive environments. see Appendices I. II. and 
III to DOC NOAA's '·Guidance for Facility 
and Vessel Response Plans: Fish and Wildlife 
and Sensitive Environments" (See Appendix 
E to this part. section 13. for availability 1 

and the applicable ACP. Alt.hough 40 CFR 
part 112 does not set required quantities of 
boom for oil collection and containment. the 
response plan shall identify and ensure. by 
contract or other approved means as de
scribed in § 112.2. the availability of the 
quantity of boom identified in the pian for 
this purpose. 

.f.6 The plan mm;t indicate the avail
al>il ity of temporary storag·e capacity to 
nwet section 12.2 of this appendix. If avail
alile storage capacity is insufficient to meet 
this level, then thP effective daily recovery 
capacity must be llerated idowngraded) to 
the limits of the available storage capacity 

4.7 The following· is an example of a me
clium clischarg·e volume planning calculaticn 
for equipment identification in a higher vol
ume port area: The facility's largest above
ground st.ora158 tank volume is 840.000 g·al
lons. Ten percent .~f this capacity is 84.000 
gallons. Because 10 percent of the facility's 
hu-g-est tank. or 84.000 gallons, is greater 
than 36.000 g-·allons. 36,000 g-allons is used as 
the planning· volume. The effective daily re
co':ery capacity is 50 percent of the plannin~r 
volume, or 18.000 gallons per day. The ability 
of oil recovery devices to meet this capacity 
must be calculated using the procedures in 
section 6 of this appendix. Temporary stor
a1rn capacity availahlf' on-scene must equal 
twice the daily re<:overy capacity as indi
cated in section 12.2 of this appendix. or 
36.000 gallons per da''· This is the informa
tion the fanlity owner or operator must. use 
to identify and ensure the availability of the 
required response resources. by contract or 
other approved means as des('ribecl in § 112.2. 
The facility owner ;;hall al8o identify how 
much boom is available for use 

5 0 DetermininCJ Rcspon.W' Resources liequired 
tor the Worst Case Disclwrgr to the I\4a.rimum 
El'tent Pradicabli: 

ii.l A faciiit~· owner or opf"rato1 shall 
identify and ensure the availr;iJility of. h:v 
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contract or other approved means as de
scribed in § 112.2. sufficient response re
sources to respond to the worst. case dis
charge of oil to the maximum extent prac
ticable. Sections 7 and 10 of this appendix de
scribe the method to determine the nec
essary response resources. Work;;heets are 
p1·ovided as Attachments E-1 and E-2 at the 
end of this appendix to simplify the proce
dures involved in calculating· the planning 
volume for response resources for the worst 
ease discharge. 

5.1 A facility owner or operator shall 
identify and ensure the availability of. by 
contract or other approverl means as de
scribed in § 112.2, sufficient response re
sources to respond to the worst case dis
charge of oil to the maximum extent prac
ticable. Sections 7 and 10 of this appendix de
scribe the method to determine the nec
essary response resources. Worksheets are 
provided as Attachments E-1 and E-2 at the 
end of this appendix to simplify the proce
dures involved in calculating the planning· 
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volume for response resources for the worst 
case discharg·e. 

5.2 Complexes that are regulated by EPA 
and the USCG must also consider planning 
for the \\'orst case discharge at the transpor
tation-related portion of the facility. The 
USCG requires that transportation-related 
facility owners or operators use a different 
calculation for the worst case discharge in 
the revisions to 33 CFR part 154. Owners or 
operato1·s of complex facilities that are regu
lated by EPA and the USCG must compare 
hoth calculations of worst case discharg·e de
rived by EPA and the USCG and plan for 
whichever volume is greater. 

5.3 Oil discharge response resources iden
tified in the response plan and available. by 
contract or other approved means as de
scribed in § 112.2. to meet the applicable 
worst case discharge planning volume must 
IJe located such that they are capable of ar
riving at the scene of a rl.ischarge within the 
times specified for the applicable response 
tier lif.:ted as follows 

... --·--· ------·-----------·--------, -~·~1··---;--··--r;;-;;---- -.-----T;~~-3···· -
I (in hours) ! (in hours) (in hours) 

---- --····-----·-·--------·----- -··+-------·-----·· ---~-

Higher volume port areas I 6 
Great Lakes ....... 

1

1 "

1
12

2 

30 
36. 

54 
60 
60 All other river and canal. inland, and nearshore areas 

The three levels of response tien-; apply to 
the amount of time in which facility owners 
or operators must plan for response re
sources to arrive at the scene of a discharg·A 
to respond to the worst case discharg·e plan
ning volume. For example, at a wor~t case 
discharge in an inland area, the first tier of 
response resources (i.e., that amount of on
water and shoreline cleanup capacity nec
essary to respond to the fraction of the worst 
case discharge as indicated through the se
ries of steps described in sections 7.2 anc1 7.3 
or sections 10.2 and 10.3 of this appenclix J 
would arrive at the scene of the di;;charg·e 
within 12 hours: the second tier of response 
resources would arrive within 36 hours: and 
the third tier of response resources would ar
rive within 60 hours. 

5A The effective daily reccJYery capacity 
for oil recovery devices identified in the re
sponse plan must be determined using the 
criteria in section 6 of this appendix. A facil
ity owner or operator shall identify the stor
age locations of all response resources used 
for each tier. The owner or operator of a fa
cility whose required daily recovery capacity 
exceeds the applicable contracting caps in 
Table 5 of this appendix shall. as appro
priate, identify sources of additional equip .. 
ment, their location, and the arrang·ements 
made to obtain this equipment during a re
sponse. The owner or ope!·at.or of a facility 
whose calculated planning volume exceeds 
the applicable contracting caps in Tar1le 5 of 
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this appendix shall. as appropriate, identify 
sourees of additional equipment equal to 
twice the cap listed in Tier 3 or the amount 
necessary to reach the calculated planning 
volume. whichever is lower. The resources 
identifiecl above the cap shall be capable of 
arriving on-scene not later than the Tier 3 
respon;;e times in section 5.3 of this appen
dix. No contract is required. \Vhile general 
listing·:; of available response equipment may 
l.>e usecl to identify additional sources (i.e .. 
"public'' resources vs. "private" resources). 
the response plan shall identify the specific 
sources. locations, and quantities uf equip
ment that a facility owner or operator has 
ronside1 ed in his or her planning. When list
ing USCG-cl[i.Ssified oil spill removal organi
zation(s) that have sufficient removal capac
ity to recover the volume abo\·e the response 
capacity cap for the specific facility. as spec
ified in Table 5 of this appendix. it is not 
necef'sary to list specific quantities of equip
ment. 

5.5 A facility owner or operator shall 
identify the availabilit~' of temporary stor
age capacity to meet sec:.tion 12.2 of this ap
pendix. If available storage capacity is insuf
ficient. then the effective daily recovery ca
pacity must be deratecl (downgraded) to the 
limits of the available storag·e capacity. 

5.6 When selecting response resources nec
essary to meet the response plan require
ments. the facility owner or operator shall. 
as appropriate, ensure that a portion of 
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those resources is capable of being used in 
close-to-shore response activities in shallow 
water. For any EPA-regulated facility that 
is required to plan for response in shallow 
water. at least 20 percent of the on-water re
::;ponse equipment identified for the applica
ble operating· area shall. as appropriate. be 
capable of operating· in water of 6 feet or less 
depth. 

5.7 In addition to oil spill recovery de
vices. a facility owner or operator shall iden
tify sufficient quantities of boom that are 
available. by contract or other apprn\'ed 
means as described in § 112.2, to arrive on
scene within the specified response times for 
oil containment and collection_ The specific 
quantity of boom reci.uired for collection and 
containment will depend on the facility-spe
ccific information and response strategies em
ployed. A facility owner or operator shall. as 
appropriate. also identify sufficient quan
tities of oil containment boom to protect 
fish and wildlife and sensitive environment;;_ 
For further description of fish and wildlife 
and sensitive environments. see Appendices 
I. IL and III to DOC;NOAA 's "Guidance for 
Facility and Vessel Response Plans: Fish and 
Wildlife and Sensitive Environments" 1 see 
Appendix E to this part. section 13. for avail
ability). and the applicable ACP. Refer to 
this guidance document for the number of 
days and geographic areas U.e., operating en
vironments l specified in Table 2 and Table 6 
of this appendix. 

5.8 A facility owner or operator shall also 
identify. by contract or other approved 
means as described in § 112.2. the availability 
of an oil spill removal organization(s) (as de
scribed in §112.2) capable of responding to a 
shoreline cleanup operation involving· the 
calculated volume of oil and emulsified oil 
that might impact the affected shoreline. 
The volume of oil that shall. as appropriate. 
be planned for is calculated through the ap
plication of factors contained in Tables 2. 3. 
6. and 7 of this appendix. The volume cal
culated from these tables is intended to as
sist the facility owner or operator to identify 
an oil spill removal organization with suffi
cient resources and expertise. 

6J1 Determining HJ}ectivc Daily Recorcn1 
Capacit.1J for Oil Recovery De1:ices 

6.1 Oil recovery devices identified by a fa
cility owner or operator must be identified 
by the manufacturer. mod.el. and effective 
daily recovery capacity. These ca pa cities 
must be u<;ed to determine whether there is 
sufficient capacity to meet the applicable 
planning criteria for a small discharge. a me
dium discharg·e. and a worst case discharge 
to the maximum extent practicable. 

6.2 To determine the effective daily recov
ery capacity of oil recovery devices. the for
mula listed in section 6.2.1 of this appendix 
shall be used. This formula considers poten
tial. limitations due to available daylight. 
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Wt'ather, sea st<'lte. and percentage of 
emulsified oil in the i·ecovered material. The 
RA may assig·n a lower efficiency factor to 
equipment listed in a response plan if it is 
determined that ,;uch a reduction is war
ranted. 

6.2.l The following formula shall he used 
to calculate the effective daily recovery ca
pacity: 

R "-' T x 24 houn; x E 

where: 

R- Effective daily recovery capacity: 
T Throughput rate in barreb per hour 

1 nameplate capacity 1: and 
E 20 percent efficiency factor 1or lower fac

tor as determined by the Regional ,:\dmin
i::;tratorl. 

G.2.2 For those devices in which the pump 
limits the throughput of liCJ.lUd, throug·hput 
rate shall be calculated using the pump ca
pacity_ 

6.2.3 For \,elt or moptype devices. the 
throughput rate shall be calculated using the 
spPed of the belt or mop through the <levice. 
as~umed thickness of oil adhering to or col
lected by the device. and surface area of the 
belt or mop. For purposes of this calculation. 
tht' assumed thickness of oil will be ' 1 inch. 

6.2.4 Facility owners or operators that in
clude oil recovery devices whOf<e throughput 
is not measurable using· a pump capacity or 
\Jt'lt. mop speeLI mn.y provide information to 
support an alternative method of calcula
tion. This information must be submitted 
following the procedures in section 6.;J.2 of 
this appendix. 

6.3 As an alternative to section 6.2 of this 
appendix. a facility owner or operator may 
submit adequate evidence that a different ef
fective daily recovPIT capacity should be ap
plied for a specific oil recovery device. Ade
quate evidence is actual verified perform
ance data in discharg·e conditions ot tests 
usmg American Sol'iet.y of Testing and Mate
rials <ASTMJ Standard F 631-99. F BOB 83 
(1999l. or an equivalent test approved bv EPA 
as deemed approprLite (See Appendix E to 
thi8 part. section l:l_ for general availability 
of documentsJ. 

6.3.1 The follown115· formula must L'e used 
to valculate the effective daily recovery ca
pacity under this al1 <.>1·11ative: 

R=DxU 
where: 
R---Effective daily l'ecovery capacity: 
D--Average Oil Recovery Rate in barrels per 

hour <Item 26 in F 808--83: Item 13.2. 16 in F 
631-99; or actual performance data); and 

u- .. Hours per day that equipment can oper
ate under discharge conditions. Ten hours 
per day must be used unlesR a facility 
owner or opera tor can demonstrate that 
the recovery operation can be sustained for 
longer periods 
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6.3.2 A facilits owner or operator submit
ting· a response plan shall pm vi de data that 
supports the effective chlil:,.· recovery capac
ities for the oil recovery ·levice,; listed. The 
following is an example of the;;e calcula
tions: 

( 1 l A weir skimmer identified in a response 
plan has a manufacturer's rated thl'oug·hput 
at the pump of 267 g·allons per minute (gpml. 
267 gpm=-381 barrels per hour (bph1 
R=381 hphx2·1 hriday>:0.2=1.829 banelH per da:1>' 

(2J After testing using ASTM procedures. 
the skimmer's oil recovery rate is deter
mined to be 220 gpm. The facilit.:> owner or 
oper1<tor identifies sufficient resources avail
able to support operations for 12 hours per 
day. 
220 g·pm=314 bph 
R=311 liphxl2 hr day=3.768 barrel;o: per day 

(3) The facility owner 01· operator will be 
able to use the higher capacity if sufficient 
temporary oil storage capacity is available. 
Determination of alternative efficiency fac.
torn under section 6.2 of this appendix or the 
acceptability of an alternative effec.tive 
daily recovery capacit.y under section 6.3 of 
this appendix will be made by the Regional 
Administrator as deemed appropriate. 

7.0 Calculating Planning Volumes for a Worst. 
Case Discharge-Pel.rolewn Oils Cl nd .\'on-Pe
troleum Oils Other Than .4nimul Fats and 
t'egetal1le Oils 

7.1 A facility owner or operator shall plan 
for a response to the facility's worst case dis
charge. The planning for on-water oil recov
ery must take into account a loss of some oil 
to the environment due to evaporati\·e and 
natural dissipation. potential increases in 
volume due to emulsification, and the poten
tial for deposition of oil on the shore line. 
The procedures for non-petroleum oils other 
than animal fats and vegetable oils are dis
cussed in section 7.7 of this appendix. 

7.2 The following procedures must be used 
by a facility owner or operator in deter
mining the required on-water oil recovery 
capacity: 

7.2.1 The following mu;;t he determined: 
the worst case discharge volume of oil in the 
facility; the appropriate gTouplsJ for the 
types of oil handled, stored. or transported 
at the facility [persistent 1Groups 2. 3. 4. 5l 
or non-persistent (Group ll]: and the facili
ty's specific operating area. See sections 1.2.3 
and 1.2.8 of this appendix for the definitiom; 
of non-persistent and persistent oils. respec
tively. Facilities that handle. store. or trans
port oil from different oil groups must cal
culate each group separately, unless t.he oil 
group constitutes 10 percent or less by vol
ume of the facility's total oil storage c.apac
ity. This information is to be used with 
Table 2 of this appendix to determine the 
percentages of the total volume to be used 
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for rem1Jval capacity planning. Table 2 of 
this appendix divides the volume into three 
categ·ories: oil lost to t.he em·ironment: oil 
deposited on the shoreline: ancl oil available 
for on-water recovery. 

7.2.2 The on-water oil recovery volume 
shall. as appropriate. be adjusted using the 
appropriate emulsification factor found in 
Table 3 of this appendix. Facilities that han
clle. store. or transport oil from different pe
troleum groups must compare the on-water 
recover~- volume for each 011 group <unless 
the oil gToup constitutes 10 percent or less 
by volume of the facility's total storage ca
pacit:y 1 and use the calculation that results 
in the largest. on-water oil reco\'ery volume 
to plan for the amount of response resources 
for a won;t case discharge. 

7.2.~l The adjusted volume is multiplied by 
thP on-water oil recovery resource molJiliza
tion factor found in Table 4 of this appendix 
from the appropriate operating area and re
sponse tier to determine the total on-water 
oil recovery capacity in barrels per day that 
must be identified or contracted to arrive 
on-sc.ene within the applicable time for· each 
response tier. Three tiers are specified. For 
higher volume port areas. the contracted 
tiers of resources must be located such that 
they are capable of arriving on·scene within 
6 hours for Tier 1. 30 hours for Tier 2. and 51 
hours for Tier 3 of the discovery of an oil dis
chan:re. For all other rivers and canals. in
land. nearshore areas. and the Great Lakes. 
these tiers are 12. 36. and 60 hours. 

7.2.4 The resulting on-water oil rec.overy 
capacity in barrels per day for each tier is 
used to identify response resources necessary 
t.o su~tain operations in the applicable oper
ating· area. The equipment shall be capable 
of sustaining operations for the time period 
specified in Table 2 of this appendix. The fa
cility owner or operator shall identify and 
ensure the availability. by contract or other 
approved means as described in § 112.2. of suf
ficient oil spill recovery devices to provide 
the effective daily oil recovery capacity re
quired. If the required capacity exceeds the 
applicable cap specified in Table 5 of this ap
pendix. then a facility owner or operator 
shall ensure. by contract or other approved 
means as described in § 112.2. only for the 
quantity of resources required to meet the 
cap. but shall identify sources of additional 
resources as indicated in section 5.1 of this 
appendix. The owner or operator of a facility 
whose planning volume exceeded the cap in 
1993 must make arrang·ements to identify 
and ensure the availability, by contract or 
other approved means as described in § 112.2. 
for additional capacity to be under contract 
by 1998 or 2003, >ts appropriate. For a facility 
that handles multiple groups of oil. the re
quired effective daily recovery capacity for 
each oil group is calculated before applying 
the cap. 'l'he oil group calculation resulting 
in the largest on-wRter recovery volume 
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must be used to plan for the amount of re
sponse resources for a worst case discharge. 
unless the oil group comprises 10 percent or 
less by volume of the facility's total oil stor
age capacity. 

7.3 The procedures discussed in sections 
7.3.1-7.3.3 of this appendix must be used to 
calculate the planning volume for identi
fying shoreline cleanup capacity (for Group l 
through Group 4 oils). 

7.3.1 The following must be determined: 
the worst case discharge volume of oil for 
the facility: the appropriate group(sJ for the 
types of oil handled. stored. or transported 
at the facility [persistent \Groups 2. 3. or 4l 
or non-persistent (Group l>J: and the geo
graphic area(s) in which the facility operates 
(i e.. operating areas l. For a facility han
dling. storing. or transporting· oil from dif
ferent groups, each group must be calculated 
separately. Using· this information, Table 2 
of this appendix must be used to determine 
the percentages of the total volume to be 
used for shoreline cieanup resource planning·. 

7.3.2 The shoreline cleanup planning vol
ume must be adjusted to reflect an emulsi
fication facLor using the same procedure as 
described in section 7.2.2 of this appendix. 

7.3.3 The resulting· volume shall be u;;ed 
to identify an oil spill removal organization 
with the appropriate shoreline cleanup capa
bility. 

7.4 A response plan must identify re
sponse resources with fire fig·hting capa-
1.Jili ty. The owner or operator of a facility 
that handles. stores. or transports Group 1 
through Group 4 oils that does not have <lde
quate fire fighting· resources located at the 
facility or that cannot rely on sufficient 
local fire fighting resources must identify 
adequate fire fighting· resources. The facility 
owner or operator shall ensure, by contract: 
or other approved means as described in 
§ 112.2. the availability of these resources. 
The response plan must also identify an indi
vidual located at the facility to work with 
the fire department for Group 1 t.hrough 
Group 4 oil fires. This individual shall also 
verify that. sufficient well-trained fire fight
ing resources are available within a reason
able response time to a worst case scenario. 
The individual may be the qualified indi
vidual identified in the response plan or an
other appropriate individual located at the 
facility. 

7.5 The following is an example of the pro
<.;edure <lescribed above in sections 7 .2 and 7.3 
of this appendix: A facility with a 270.000 bar
rel (11.:l million gallons 1 capacity for #6 oil 
(specific gr,lvity 0.961 is located in a higher 
volume port area. The facility is on a penin
sula and has docks on both the ocean and 
bay sides. The facility has four aboveground 
oil storage tanks with a combined total ca
pacity of 80.000 barrels (3.36 million gallons) 
and no secondary containment. The remain
ing facility tanks are inside secondary con-
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tarnment structures. The largest above
ground oil storag·e tank (90,000 barrels or 3.78 
million gallons> has its own secondary con
tainment. Two 50.000 barrel (21 million gal
lon' tanks (that are not connected by a 
manifold) arn within a common secondar~· 
containment tank area. whic:h is capable of 
holding 100.000 i:JaITe1'; ( 4 2 million f!;<tllonf' l 
plus sufficient freeboard. 

7.5.l 'rhe worst case discharge for the fa
ciltty is calculated by adding· the capacity of 
all aboveground oil storag·e tanks \\ithout 
secondary containment (80.000 barrels 1 plus 
the capacity of the largest aboveground oil 
storage tank inside secondary containment. 
The resulting wonit case discharge volume is 
170.000 barrels or 'i.14 million gallons. 

7 5.2 Because the requirement.fl for Tiers 1. 
2. and 3 for in land and nearshore exceed the 
caps identified in Table 5 of this rtppendix. 
thP facility L1wner will contract for a re
spcnse to 10.000 hanP1s per clay !bpdl for Tier 
1. 20.000 lJpd for Tier ~. and 40.000 bpd for Tier 
3. Resourees tor i hb remainini< 7.8.'iO hpd for 
Tier 1. 9.750 hpd for Tier 2. and 7.600 hpd for 
Ti~r 3 shall he identified hut need not be con
tracted for in advance. The facility owner or 
operator shall. as :1.ppropriate. also identify 
or contract fc>r quantities of boom identified 
in their response plan for the protection of 
fish and wildlife and sensitive environments 
within the area potentially impacted by a 
worst case di,>t·harge from the facility. For 
further description of fish and wildlife and 
sensitive environments. see Appendices I. II. 
and III to Doc·NOAA's "Guidance for Fadl·· 
ity and Vessel Response Plans: Fish and 
Wildlife and Sensitive I<~nvironment8." 1see 
Appendix E to this part. section 13. for avail
ahilityl and the applicable ACP. Attachment 
C- fII to Appendix C provides a method for 
cakulating a planning· distance to fish and 
wildlife and sensitive environments and pub
lic drinking water intakes that may he im
pal'ted in the event of a worst case discharge. 

7.6 'I'he procedures discussed in sections 
7.6.1--7.6.3 of this appendix must be used to 
determine appropriate response resources for 
fa,_·ilitie;:; with Group .5 oils. 

7 6.J The owner ur operator of a facility 
that handle::-. storeb. or tram;ports Group 5 
oils shall. a,; ,1ppropriate. identify the re· 
sponse resources <t\•ailable by contract or 
other approved means. as described in § 112.2. 
Tlk equipment identified in a respon"e plan 
sh<tll. a" appropriate;. include: 

rl l Sonar. sn.:.np!ing equipment, or other 
methods for locating- the oil on the kit.tom 
or suspended iri the water column: 

!2) Containment hoom. sorbent boom. sill 
curt.ains. or otlwr method>< for containing 
the oil that may remain floating· on the sur
face or to reducf.' spreading on the bottom: 

(3) Dredg·es. pumps. or other equipment 
necessary to recovPI' oil from the bottom and 
shoreline: 
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(4) Equipment necesHary to assess the im
pact of such clischarge:s: ancl 

(5) Other appropriR.te equipment necessary 
to respond t.o a discharge involving the type 
of oil handled, stored., or tram;ported. 

7.6.2 Response resources identified in a re
sponse plan for a facility that handles. 
stores. or tram;ports Group 5 oils under sec
tion 7.6.1 of this appendix shall be capable of 
lJeing deployed (on site> within 24 hours of 
discovery of a discharge to the area where 
the facility is operating·. 

7.6.3 A response plan must iclentify re
sponse resources with fire fighting capa
bility. The owner or operator of a facility 
that handles. stores. or transports Group 5 
oils that does not have adequate fire fig·hting 
resources located at the facility or that can
not rely on sufficient local fire fig·hting re
soure;es must identify adequate fire fighting 
resom·ces. The facility owner or operator 
shall ensure, by contract or other approved 
means as described in § 112.2. the availability 
of these resources. The response plan shall 
also identify an individual located at the fa
cility to work with the fire department for 
Group 5 oil fires. This individual shall al;;o 
verify that sufficient well-trained fire fig·ht
ing resources are available within a reason·· 
able response time to respond to a worst case 
discharge. The individual may be the quali
fied individual identified in the response 
plan or another appropriate individual lo
cated at the facility. 

7.7 No11-pelro/eum oils other than animal 
fats and vegetable oils. The procedures de
scribed in sections 7.7.1 throug·h 7.7.5 of this 
appendix must be used to determine appro
priate response plan development and eval
uation criteria for facilities that handle. 
store. or transport non-petroleum oils other 
than animal fats and veg·etable oils. Refer to 
section 11 of this appendix for information 
on the limitations on the use of chemical 
agents for inland and nearshore areas. 

7.7.1 An owner or operator of a facility 
that handles. stores, or transports non-petro
leum oils other than animal fats and vege
table oils must provide information in his or 
her plan that identifies: 

(1) Procedures and strategies for respond
ing· to a worst case discharge to the max
imum extent practicable: and 

(2J Sources of the equipment and supplies 
necessary to locate. recover. and mitigate 
such a diRcharge. 

7.7.2 An owner or operator of a facility 
that handleR. stores. or transport.fl non-petro
leum oils other than animal fats arnl vege
table oils must ensure that any equipment 
identified in a response plan is capable of op
erating· in thP conditions expected in the ge
ographic area(s) (i.e.. operating environ
ments) in which the facility operates using 
the criteria in Table 1 of this appendix. When 
evaluating the operability of equipment. the 
facility owner or operator must consider lim-
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itations that are identified in the appro
priate ACPc;. including: 

111 Ice eondi tions: 
t2l Debris: 
<31 Temperature 1·ang·e::;: and 
14> Weather-related visibility. 
7.7.3 The owner or operator of a facility 

that handles. stores, or transports non-petro
leum oils other than animal fats and vege
talile oils must identify the response re
,.;ources that are a,vailable by contract or 
other approved means. as described in § 112.2. 
The equipment described in the response 
plan ~hall, as appropriate. include: 

< 1 J Contilinment boom. sorbent boom. or 
other methods for containing oil floating on 
the surface or to protect shorelines from im
pact: 

<2l Oil recovery devices appropriate for the 
type of non-petroleum oil carried: and 

t:ll Other appropriate equipment necessary 
to re~poncl to a discharge involving the type 
of oil carried. 

7 7.4 Response resources identified in a re
sponse plan according to section 7.7.3 of this 
appendix must be capablP. of commencing an 
effective on-scene response within the appli
cable tier response times in section .J.3 of 
thi1S appendix. 

7.7.5 A response plan must identify re
sponse resollrces with fire fighting capa
bility. The owner or operator of a facility 
that harnlles, stores. or transports non-petro
leum oils other than animal fats and vege
table oil;; that does not have adequate fire 
fig·hting resources located at the facility or 
that cannot rely on sufficient local fire 
fighting resources must identify adPquate 
fire fighting resources. The owner or oper
ator shall ensure. by contract or other ap
pro\·ed means as described in § 112.2. the 
availability of these resources. The response 
plan must also identify an individual located 
at. the facility to work with the fire depart
ment for fires of these oils. This individual 
shall also verify that sufficient well-trained 
fire fig·hting· resources are available within a 
reason~ble response time to a worst case sce
nario. The individual may be the qualified 
indi\•idual identified in the response plan or 
another appropriate individual located at 
the facility. 

8.0 Determining Response Resources Required 
fin Small Disc:harges--Animal Fats and Vege
table Oils 

8.1 A facility owner or operator shall 
identify sufficient response resources avail
able. by contract or other approved means as 
described in § 112.2. to respond to a small dis
charg·e of animal fats or vegetable oils. A 
small discharge is defined as any discharge 
volume less than or equal to 2,100 gallons, 
but not to exceed the calculated worst case 
discharge. The equipment must be designed 
to function in the operating environment at 
the point of expected use. 
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8.2 Complexes that are regulated by EPA 
and the USCG must also consider pla1111i11!'· 
quantities for the marine transportation-re
lated portion of the facility. 

8.2.l The USCG planning level that cor
responds to EPA's "«mall discharg·e" i.~ 
termed "the average most probable llis
charge." A USCG rule found at 33 CFR 
154.1020 defines "the ave1·age most probable 
discharg·e" as the lesser of 50 llarrel:s (2.100 
•;·allonsi or 1 percent of the volume of the 
worr;t. case discharg·e. Owners or operators of 
complexes that handle. store. or transport 
animal fat;; and vegetable oils mm;t compare 
oil clischa1·ge volumes for a Hmall (lisGharge 
and an average most probable discharge. 1u1d 
plan for whichever quantity h; gTe<~ter. 

8.3 The response resources shall. a::: appro
priate. include: 

8.3.1 One thousand feet of containment 
boom (or. for complexes with marine trarn<frr 
components. 1.000 feet of containment boom 
or two times the leng·th of the largest ve""''J 
that regularly conduct:; oil transfer::; to or 
from the facility. whichever is gTeaterJ. and 
a means of deploying it. within 1 hour of the 
discovery of a discharge: 

8.3.2 Oil recovery devicP;; with an effoc
t;ive daily recovery capacity equal to the 
amount of dl dischar~rnd in a small dis
charge or ~Teater which is available at the 
facility within 2 hours of the detection of a 
discharge: and 

8.3.3 Oil storag·e capacity for recoYt<led 
oily material indicated in section 12.2 of this 
appendix. 

9.0 Determining Response Resourcf's Requiled 
for l'v!edium Discharges Animal Fats c: nd 
lfegeta/Jie Oils 

9.1 A facility owner or operator :shall 
identify sufficient response resources av~.il

able. by contract or other approved means as 
described in § 112.2, to respond to a mecii;_;m 
discharge of animal fats or vegetable oils for 
that facility. This will require response re
sources capable of containing and collectint;
up to 36,000 g·allons of oil or 10 percent of the 
worst case discharge, whichever is le8s. All 
equipment identified must be designed to op
erate in the applicable operating environ
ment specified in Tallle 1 of this appendix. 

9.2 Complexes that are regulated by EPA 
and the USCG must also consider plannirw 
quantities for the transportation-related 
transfer portion of the facility. Owners or 
operators of complexes that handle. store. or 
transport animal fat:; or vegetable oils must 
plan for oil discharge volumes for a medium 
discharg·e. For non-petroleum oils. there is 
no USCG planning level that directly cor
responds to EPA"s "medium discharg·e_" Al
though the USCG does not have planning re
quirements for medium discharges, they clo 
have requirements (at 33 CFR 154.545! to 
identify equipment to contain oil resulting 
from an operational discharge. 
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Y.3 Oil reco,-ery cle,.·ieeR identified to meet 
the app!kahle medium discharge volume 
pLurning- critt<ria must be located t-md1 that 
they are capable of <UTiving 011-scene within 
6 hours in higher volume port areas and the 
GrPa t Lakes and within 12 hours in all othPr 
areas. Higher vPlume port areas and Great 
Lakes areas are dPfined in ser-tion 1- l of Ap
pcmc!ix C ro this pal! 

9 I Because rapid control. containment. 
and removal of oil a.re critkal to reduc.e d1s
charg·e impact. the owner or opetator must 
determine rec;purnw 1 e;;ourcf,s Ul:'ing- ;Hi effec
tive daily i-ecriver.Y capacit.,v for oil revovery 
dP\·ices e([ual to SO percent of tht' planning· 
vc,Jume applk<tble !'en· the facilitv af deter-
mined in section 9. l c,J· thi;; appemlix. The ef
fective daily recovPr~· capacit~· for oil recov
ery devices iclPntifiPcl in the plan mu;:;t lie de
t enninecl using tlw •.Ti 1eria in St> ct ion 6 of 
th1;--; appendix. 

9.5 In actditio:1 to oil recoven· Lapacity. 
the plan shall. a,; apprnpriate. identif~- suffi
cient quantit~- of containment boom ;1.vail
ahJe. by contract or other approved means as 
det:wribed in §112.2. to arrive within 1he re
quired response times for oil collection <Ult! 
containment ancl for protect.ion of 1i,;h ancl 
wildlife and sensiti\e environments. For fur
tlwr deseription of fish and wilcllifo and sen
sit\ rn environnH':nts. see Appemlices I. II. anti 
III to DOC·NOAA'c; "Guidance for Facilit.y 
and Vessel Re;;ponsP PlB.ns· Fish and Wildlife 
and Sensitive Emii·onmentb" I 59 FR H713--22. 
Man:h ::rn. 19!14_1 and the applicable AC'J'_ Al
though 40 CFR part 112 does not set required 
qu;u1tit:ies of lloom for oil collection and con
tainment .. tht> response plan shall idt>ntify 
anll ensure. b_,. con1 ract. or other approved 
rne2rns a;; descl'ihed in§ 112.2. the avail<cl'ility 
of the quantity of boom identified ll1 thP 
plan for this purpose 

9.IJ The pl:tn must indicalt> the avail
ability of tempnrary .~t.orage capacity tL' 
meet seetion 12.2 of this appendix. If avail
able storage capacit:-; is insufficient to meet 
thi~ level. then thf" dfective dailv recoven·· 
capacity mu;,;t be c!Prated (downgTaded 1 to 
the limits of the av,dlable storag·e capacity_ 

9.7 The following i~ ctn example of a me
dium clischargt' \'Olunw planning calculation 
for equipment identification in a higher vol
ume p()rt area: 

The facility's largest aboveground storag·e 
tank volume is 840.000 gallons_ Ten percent 
of this capacity is 84 .000 g·allons. Becau;-;e 10 
percent of the facility·s largest tank. or 
84.000 gallons. i,; gTea t.er thc~n 36.000 g;lllo11~, 
36.000 gallons ic; uHed ilS the planning volt1rne. 
The effective daily recovery capacity is 50 
percent of the planning volume. or 18.000 gal
lon" pe1· day. 'I'he ahilitv of oil recoverr de
vices to meet this capacity must be cal
culated using the procedures in ,;ection 6 of 
this appendix_ Temporary storage capacity 
available on-sc<"ni" must equal tw.lcP the 
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daily recovery capacity as indicated in sec
tion 12.2 of this appendix. or 36.000 gailons 
per day. This is the information the facility 
owner or operator must use to identify ancl 
ensure the availability of the required re
sponse resources, by contract or other ap
proved means as described in § 112.2. The fa
cility owner shall also identify how much 
boom is available for use. 

10.0 Calculating Planning l/olumes fur u Wun;/ 
Case Discharge-Animal Fats and 1/cgetuble 
Oils. 

10.1 A facility owner or operator shall 
plan for a response to the facility's worst 
case discharge. The planning· for on-water oil 
recovery must take into account a loHs of 
some oil to the environment clue to physical. 
chemical. and biological processes. potential 
increases in volume due to emulsification. 
and the potential for deposition of oil on the 
shoreline or on sediments. The resporn;c 
planning procedures for animal fats ancl veg
etable oils are discussed in section 10.7 of 
this appendix. You may use alternate re
sponse planning procedures for animal fatfi 
and vegetable oils if those procedures result 
in environmental protection equivalent to 
that provided by the procedures in section 
10.7 of this appendix. 

10.2 The following procedures must be 
used by a facility owner or operator in deter
mining the required on-water oil recovery 
capacity: 

10.2.1 The following must be determined: 
the worst case discharge volume of oil in the 
facility; the appropriate gToup<sl for the 
types of oil handled. stored. or transported 
at the facility <Groups A, B, Cl: and the fa
cility's specific operating area. See sections 
1.2.1 and 1.2.9 of this appendix for the defini
tions of animal fats and vegetable oils and 
gToups thereof. Facilities that handle. store. 
or transport oil from different oil groups 
must calculate each gToup separately. unless 
the oil group constitutes 10 percent or less 
by volume of the facility'H total oil storage 
capacity. This information is to be used with 
Table 6 of this appendix to determine the 
percentages of the total volume to be usecl 
for removal capacity planning. Table 6 of 
this appendix divides the volume into three 
categ·ories: oil lost to the environment: oil 
deposited on the shoreline: ancl oil available 
for on-water recovery. 

10.2.2 The on-water oil recovery volume 
shall, as appropriate. be adjusted using the 
appropriate emulsification factor found in 
Table 7 of this appendix. Facilities that han
dle. store. or transport oil from different 
groups must compare the on-water recovery 
volume for each oil group (unless the oil 
group constitutes 10 percent or less by vol
ume of the facility's total storage capacity J 
and use the calculation that result!; in the 
largest on-water oil recovery volume to plan 
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for the amount of response resources for a 
worst case discharge. 

10.'.l.3 The acljusted volume is multiplied 
h:< the on-water oil recovery resource mobili
zation factor found in Table 4 of this appen
dix fl'om the appropriate operating· area and 
re~ponse tier to determine the total on-water 
oil recovery capacity in barrels per day that 
must be identified or contracted to arrive 
on-scene within the applicable time for each 
response tier. Three tiers are specified. For 
higher volume port areas. the contracted 
tiers of resources mm>t be located such that 
the:-; are capable of arriving on-scene within 
6 ho:irs for Tier 1. 30 hours for Tier 2. and 54 
hours for Tier 3 of the discovery of a dis
charg·e. For all other rivers and canals. in
land. nearshore areas. and the Great Lakes. 
these tiers are 12. 36. and 60 hours. 

10.2.4 The resulting on-water oil recovery 
capacity in barrels per tlay for each tier is 
used to identify response resources necessary 
to sustain operations in the applicable oper
ating· area. The equipment shall be capable 
of sustaining operations for the time period 
specified in Table 6 of this appendix. The fa
cility owner or operator shall identify and 
ensure. by contract or other approved means 
as described in § 112.2. the availability of suf
ficient oil spill recovery devices to provide 
the effective daily oil recovery capacity re
quirecl. If the required capacity exceeds the 
appl!cable cap specified in Table 5 of this ap
pendix. then a facility owner or operator 
:"hall ensure. by contract or other approved 
means as described in § 112.2. only for the 
quantity of resources required to meet the 
cap. but shall identify sources of additional 
resources as indicated in section 5.4 of this 
appenclix. The owner or operator of a facility 
whose planning volume exceeded the cap in 
1998 must make arrang·ements to identify 
and ensure. by contract or other approved 
means as described in §112.2. the availability 
of additional capacity to be u.nder contract 
by 2003. as appropriate. For a facility that 
handles multiple groups of oil, the required 
effective daily recovery capacity for each oil 
group is calculated before applying the cap. 
The oil group calculation resulting in the 
largest on-water recovery volume must be 
used to plan for the amount of response re
source;; for a worst case discharge. unless the 
oil group comprises 10 percent or less by vol
ume of the facility's oil storage capacity. 

10.3 The procedures discussed in sections 
10.3.l through 10.3.3 of this appendix must be 
used to calculate the planning volume for 
identifying· shoreline cleanup capacity (for 
Groups A and Boils>. 

10.3.l The following must be determined: 
the worst case discharg·e volume of oil for 
the facility: the appropriate group(s) for the 
types of oil handled. stored. or transported 
at the facility (Groups A or Bl; and the geo
graphic area(sl in which the facility operates 
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ti.e .. operating· areas). For a facility ha11· 
dli.ng·. storing·. or transporting oil from cEf
ferent gToups. each group must be calculatf'cl 
,;eparately. Using this information. TablP 6 
of this appendix must hi used to determine 
the percentages of the total volume to tie 
used for shoreline cleanup resource plannin" 

10.:1.2 1'he shoreline cleanup planning· nil .. 
ume must be adjusted tc reflect an emulsi
fiqnion factor using the same procedure <\,.; 

clescribed in ;-;ection 10.2.2 of this appendix 
10.3.3 The resulting Yolume shall be used 

to identifv an oil spill n·moval organization 
with the appropriate bhoreline cleanup cap,i,
bility. 

10.·1 A response plan mm;t identify n'
sponse resources with fire fighting capability 
appropriate for the risk of fire and explo:sion 
at the facilH:v from the clischarge or thi·eat 
of discharge of oil. The ownet· or operator of 
a facility that handles. stures. or transport,; 
Group A or B oils that ciues not ban' 8•le
qua.te fire fighting· resourcet:> located at the 
facility or that cannot rely on :mffici<•nt 
local fi1e fig·hting reHcmrces must identify 
adequate fire fighting- l'fJ1oources. The facility 
owner or operator shall ensure. by <:ontract 
or other apprnved means as described in 
§ 112.2. the availability of the:oe rewJurce:>. 
The response plan must also identify an incli
viilual to work with tlw fire department for 
Group A or B oil fires. This individual shall 
also verify that sufficient well-tmined fire 
fighting resources are available within area
;sonable response time to a worst case sce
nario. The individual rna:v be the qualifie<l 
individual identified in the response plan 01· 

another appropriate inrli vidual located at 
the facility. 

10.5 The following· is an example of the 
procedure described in sections 10.2 and 10.3 
of this appendix. A facility with a 37.04 mil
iion gallon (881.904 harrel l capacity of several 
types of vegetable oils is located in the In-

Inland Operating Area 

Mobilization factor by which you multiply planning volume 
Estimated Daily Recovery Capacity !bbls) . 

10.5.3 Because the requirements for on
'Nater Recovery Resources for Tiers 1. 2. and 
3 for Inland Operating· Area exceed the cap;; 
identified in Table 5 of this appendix. the fa
cility owner will contrnct for a response of 
12.500 banels per day (hpcll for 'l'ier 1. 25.000 
bpd for Tier 2. and 50.000 bpd for Tier 3. Re
sources for the rernainin.g· 17.500 bpcl for Tier 
1. 25.000 bpd for Tier 2. and 30.000 bpd fol' Tier 
3 shall be identified but need not be con
tracted for in advance. 

10.5.4 With the specific worst case dis
charge identified. the planning volume of on
shore recovery can be identified as followc: 
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land Opm·ating . .'\.rea. The \"egetable oil with 
the hig·hp~t. sped fie u1·a\"ir)' stored at the fa
cility b ~oybeau oii (:;pecific gTavitv O 922. 
Group B \'eg·etallle oil). The facilit~· ha•< tf:'ll 

abG\'c'gTonnd oil storage tanks with a vom
hined total capacit~· of 18 million g·allons 
(428 '171 bnrre\::;1 ancl without ;;;econc\an· t'on
tainment. The remaining· facility iank,; are 
inside :;;ecomlary c:onl.ainment i:;truct ureo;. 
I'ht· la.rgt>st, al.H)\"egTon1Hl oil ~torag·e tank 1.3 
r11i1lion g·aJlon.-.. f>r 11.428 barrels) has it~ O\Vn 

,,;ecomlar.v cont<linment Two 2.1 million •tal
ion 150.000 harrt·li tornks t that are not con-
nect.•;d hy a m<i.nifoltl; tue within " common 
secun<larv conrainnwnt tank area. which is 
capable of holciing 4.2 million gal.10118 d00.000 
bandRl plus c;ufficient freeboard. 

10.~.l The won.:t ca;;e iliiichau>.t> frJr tlw fa
dlit y is calcuL1tc~d \,;-adding tlw cap;lcity of 
all aliovegToutH\ n~getal:le oil storage tank;; 
without seco1HLHT l ont ainment I 18.0 r~1i.llion 
gall~}nBl plub tlH·: c~lpacity u1 the l'tl'.~£est. 

abo\-egTouml Hornve tank inside Sf'condary 
•.:ontn.inment c:~ 0 million gallon~ l. The re
sulting· \VOr~r case di;-;charg-e i:--; 21 1nillion 
g·a!ic;ns or 500.000 1,anel.,;. 

10.~.2 With.; specific worst case discharge 
identified. the planning· volumP for 011-w<'l.t.Pr 

recn\'e1·y can h~· ide111 ified as fol!ov..T::-;: 

Wor:-.:t case uischargp: 21 million galiun,,; 
(fi00.000 harrebl of Group B vegetable oil 

Op.-rnting Area- Inla111l 
Planned percent reco\·erc,ll floating veg·ptalJJe 

011 (from Table ti. column Near;;hore 111land 
Gnia t Lakes 1: InlarnL Group B is 20"·., 

Emulsion factor (from Table 7r 2.0 
Pl::lnning· voluines for on-wat<'l' recovery: 

21.000.000 g·alJons > 0.2 > 2.0 = 8.'100.000 gal
lc:ns or 200.000 lian·els. 

Detc-nnine re(iuired re,,.oun·es for on-water 
l'f:'<.:over,v for each of thf:' three tie1·:,; u,;ing 
molnlizat:ion factors r from Table 4. column 
Inland Nearnhore Gn~at Lake;< 1 

Tier 1 ner2 Tier 3 
-··----·-···-+ -····--·· 

15 i 25 40 
3G.OOO ; E.0.000 B0.000 

Worst case dlscharg·e: 21 million g·alions 
r500.000 barrels l of Group B Yeg·et<tbfr <.Ji.l 

Ope.1·ating· Area Inland 
Planned percent recrl\-eretl lloa ting vegetable 

011 from onshore tfrom Table 6. column 
Nearshore In!an<l Great Lakesl: Inland. 
Grnup B is 66"\, 

Emulsion factor cfrom Table 7J: 2.0 
Planning· volumes for shoreline rec.oven.-: 
21.000,000 gallons x 0.65 x 2.0 = 27.300.000 gal-

lons or 650.000 barrels 

10.5 5 The facilit~· owner or operator >0hall. 
as appropriate. abo identify or contract for 
quantities of lioom identified in the respon8e 
plan for the protection of fbh and wildlife 
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and sensitive environments within the area 
potentially impacted by a worst case dis
charge from the facility. For further descrip
tion of fish and wildlife and sensitive envi
ronments. see Appendices I. IL and III to 
DOC!NOAA's "Guidance for Facility and Ves
sel Response Plans: Fish and \:Vildlife and 
Sensitive Environments." (see Appendix E to 
this part. section 13. for availabilityl and the 
applicable ACP. Attachment C-III to Appen
dix C provides a method for calculating a 
planning distance to fish and wildlife and 
sensitive environments and public drinking 
water intakes that may be adversely affected 
in the event of a worst case discharg·e. 

10.6 The procedures discussed in sections 
10.6.1 through 10.6.3 of this appendix must be 
used to determine appropriate response re
sources for facilities with Group C oils. 

10.6.1 The owner or operator of a facility 
that handles. stores. or transports Group C 
oils shall, as appropriate. identify the re
sponse resources available by contract or 
other approved means. as described in § 112.2. 
The equipment identified in a response plan 
shall. as appropriate, include: 

(1) Sonar. sampling· equipment. or other 
methods for locating the oil on the bottom 
or suspended in the water column: 

(2l Containment boom. sorbent boom. silt 
curtains. or other methods for containing 
the oil that may remain floating on the sur
face or to reduce spreading on the bottom: 

t3l Dredges. pumps. or other equipment 
necessary to recover oil from the bottom and 
shoreline: 

(4J Equipment necessary to assess the im
pact of such discharges: and 

(5) Other appropriate equipment necessary 
to respond to a discharge involvrng the type 
of oil handled. stored. or transported. 

10.6.2 Response resourees identified in a 
response plan for a facility that handles. 
stores. or transports Group C oils under sec
tion 10.6.l of this appendix shall he capable of 
being deployed on scene within 24 hours of 
discovery of a discharge. 

10.6.3 A response plan must identify re
sponse resources with fire fig·hting capa
bility. The owner or operator of a facility 
that handles, stores. or transports Group C 
oils that does not have adequate fue fig·hting 
resources located at the facility or that can
not rely on sufficient local fire fighting· re
sources must identify adequate fire fighting· 
resources. The owner or operator shall en
sure. by contract or other approved means as 
described in §112.2. the availability of these 
resources. The response plan :;hall also iden
tify an individual located at the facility to 
work with the fire department for Group C 
oil fires. This individual shall also verify 
that sufficient well-trained fire fig·hting· re
sources are available within a reasonable re
sponse time to respond to a worst case di:s
charge. The individual may be the qualified 
individual identified in the response plan or 
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another appropriate individual located at 
the facili t:v. 

10.7 The procedures described in sections 
10.7.1 through 10.7.5 of this appendix must be 
used to determine appropriate response plan 
development and evaluation criteria for fa
cilities that handle, store. or transport ani
mal fats and vegetable oils. Refer to section 
11 of this appendix for information on the 
limitations on the use of chemical agents for 
inland and nearshore areas. 

10.7.1 An owner or operator of a facility 
that handles. stores. or transports animal 
fats and vegetable oils must provide infor
mation in the response plan that identifies: 

'1 l Procedures and strategies for respond
ing to a worst case discharge of animal fats 
and vegetable oils to the maximum extent 
practicable: and 

(2J Sources of the equipment and supplies 
necessary to locate, recover, and mitigate 
such a discharge. 

10.7.2 An owner or operator of a facility 
that handles. stores, or transports animal 
fats and vegetable oils must ensure that. any 
equipment identified in a response plan is ca
palJle of operating in the geographic area(s> 
1 i.e .. operating environments) in which the 
facility operates using· the criteria in Table 1 
of thi~ appendix. When evaluating the oper
ability of equipment, the facility owner or 
opera tor must consider limitations that are 
identified in the appropriate ACPs. includ
ing: 

1 l > Ice conditions: 
!2> Debris: 
r3> Temperature ranges; and 
141 Weather-related visibilit:v. 
10.7.3. The owner or operator of a facility 

that handles, stores, or transports animal 
fats and vegetable oils must identify the re
sponse resources that are available by con
tract or other approved means, as described 
in § 112.2. The equipment described in the re
sponse plan shall. as appropriate. include: 

(1 J Containment boom, sorllent boom. or 
othPr methods for containing oil floating on 
the surface or to protect shorelines from im
pact: 

t2J Oil recovery devices appropriate for the 
type of animal fat or vegetable oil carried: 
and 

r 3 J Other appropriate equipment neeessary 
to respond to a discharg·e involving the type 
of oil carried. 

10.7.4 Response resources identified in a 
response plan according to section 10.7.3 of 
this appendix must be capable of com
mencing an effective on-scene response with
in the applicable tier response times in sec
tion .5.3 of this appendix. 

10.7.5 A response plan must identify re
sponse resources with fire fighting capa
bility. The owner or operator of a facility 
that handles. stores. or transports animal 
fats and veg·etable oils that does not have 
adequate fire fighting resources located at 
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b~ facilits or that cannot rely on sufficient 
ocal fire fighting resoUl'('.es must iclentifv 
tdequate fire fighting resources. The ownc·t 
n· opern tor shall ensure. by contrnct or 
)ther •lPPl'O\'ed means as described in § 112 2. 
he availability of these resources. The l'P

;ponse plrrn shall also identify an imlividual 
ocated at the facility to work with the firP 
lepartment for animal fat. and veg·etal.Jle oil 
Ires. Thi:" individual shall also verif:: that 
;ufficient well-trained fire fighting rPsoun·'"'' 
tre available within a reasonable respom;;; 
.ime to respond to a worst case dischar,, , •.. 
rhe inch >"idual may be the f1ualifiecl indi · 
:iclual identified in the response plfln or an·· 
Jt.her appropriat.., individual located at the 
'acilit y. 

! 1.0 Det(·nnining tlu Arn1luhiii/_;1 01 

A!tcrnatice J{cspnn·,e :.Vl<'thod.\' 

11.i Fol' chemical ag·enh> to be iuentified 
in a response plan. they must be on the NCl' 
Prnduct Schedule that rn maintalne<I h:-· 
EPA. (Some States havP a list of approved 
:lispersants fol' use within State watH8. N;it. 
1ll of these st,1te-appro\'ed dispernants are 
listed on t.he NCP Product Schedule.! 

11.2 Identification of chemical agents in 
the plan doe!:' not imply that their use will i.p 

authorizetl. Actual autll0riz:'ttion will be gov· 
erned by the provrnions or tile NCP cllltl 1 l1e 
applicable ACP. 

l:CJ1 .lclclitionu/ Equipment. :\"ecf:ssury io 
Sustain Response Oprru!ions 

12.1 A facility owner or operator ,;lrnli 
identify suffi.cient response rez;ourc:es avail
able. by contract. or other approver! means ,.,~ 
;lescrilJell in ~ 112.2. to respond to a meclium 
disch<U'P' of ammal fatf' or vegetables oils 
for that facility. This will require re.spon:;e 
re;;ources capable of containing and col
lecting up to 36.000 g·allons of oil or 10 per
cent. of the worst case di;,;charg·e. whkhe\·e1 
is less. All e(1uipmeni identified must Ile de
signed to operate in the ltpplical.>le operating 
environment specifiecl in Table 1 of thi8 ap
penrlix. 

12.2 A facilit:v owner or operator -.hall 
evaluate the avf\ilabilit.y of adequ,tte tem
porary stora;rn capacity to ::;ust.ain the effec
ti \'e claily recovery capacit.ies from equ i r
ment identified in the plan. Because of che 
inefficieneies of oil spill reco\'ery device;;. t'P

sponsf'> plans must identifv daily stora_g·e (:a
pacity equivfllent to twice the effective cla1ly 
recovery capacity required on-scene. Thi~ 

temporary :storage capacity ma:v be reduced 
if a facility owner or operator L:an <lem
omtrz,te \Jy waste stream analysis that the 
efficiencie<' of the oil recovery devit.;e.s. a bil
ity to decant waste. ar the availflbilit.~- of al· 
ternative temporar:v storng·e or disposal lova
tiom; will reduce the over2.ll volume nf uil.v 
material ::-:tora;::rr. 
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12.0 A facility owner or opei'<ttor shal: en
!'Ul'e that respon;o;e phnning include~ t!H· ca
pability to arr,u1g·e for disposal of reco\·ere<l 
oil products. Spedfic disposal procedures 
will ))(' address<><! in the applicable . .\CP. 

13.11 Re}(''i'l:,;es w1cl Arnilub1/ii!f 

l:l. l All mat<' rials listC'd in thi:< ;;ection 
are )Mrt of EPA·,, ru!Pmaking· docket arnl are 
loc·atPd in thE· l:>upnfund Diwket. 123'i ,J ~nr>r

son Davi::; Highway. l'n;;tal G1:1tewH~' i A1-
linghrn. \'il'g"in1'1 :l2202. Suite lOfi : DrH:ket 
Nurn:•en; SPCC 2P. SPCC :;p_ and 8PC(' fiPl. 
The 1lockRt i~· :cv<ulahle for ingpel:tioi: be-
1 \Vet-n 9 .. t.m. ,tnd 4 J).m .. l\'Iond.-lY th1' 1)Ug"h 

Frid.,y, t·xducling FeclE'ral holiclh;.no;. 
Appointment:-; 1 o rPview the docket t:au be 

n1ad+.· 1Jy calli11~ 70.3 OO~i·-9232. Docket hours 
are "uhject to c·lmn~e. As pnn;ide:l in ·10 C'l<'R 
part 2. a re~--isuri.:·tble fpe rna~,.. lw cha1·gt~,1 for 
cop:--rng ,;en·ice,. 

13.~ The dock1•: will mail copie~ z>f mate·· 
riab to requesto1 ;-; who are outside the \\';";;h
i11gtnn. f)C n1et ropolit an al'e3.. l\lateria.l~-. 111a~,.. 
be a\·ailablf: fron1 ~.Jt.hc .. 1· sourcPs. a~ nott>\L in 
t.hls ;;e(·tion. A;.; p1·0\'i1fod in 40 C~'R p;irt 8. a 
rea~onablt-~ fee rr1,;:1.~T t 1e charg·ecl for coitvin~· 

sen-1ces. The HCRA Superfuml Hotlin<' at 
800-··1:;1-·9846 ma~· ,\l::;c, provide additio11a: in
fonncltion on wlwre t n olit a.in docun1ent ~ To 
cont <CL:t th•~ RCRA ::3uperfund Hotline iu the 
Washin"·t.on. DC' met1·upolit.an a.reh. cl:.ll 703-
412-9810. The Tt-lt·c:ommunication;-; Dev1,·e for 
the Deaf 1TDD1 Hotlint numbtr i~ 800-.553-
7672. or. in the \\';Lshinnon. DC metropoi1tan 
area. 703 ·-il2-;J323 

( 1 1 ~n tional Pn-:'peu·t->dneiss for R.P/">pon,:.;. .... Ex
erci,;e Program 1PHEP1. The l'HEF draft 
g·uidf:line8 are available from l.7nited tit<-ttes 
Co<1st Guarcl Hr•adquarters ;G- MEP-··l'. 2100 
Secuurt Street. S\V .. \Va~.hing·tou. DC :J05B3. 
(SeP 58 FR 53(190- 91. October 19. 199:3. l'\otice 
of A,·ailahility Pl PH.EP CJ.uidelines,. 

(2 1 "Guidanct for Facility and \'t·8~t~l Re
:.;pon,..;e Plans: F1~.h and Wildlife nnci Sc·11c.i rive 
Enn1·onments '· pulJl1;;lled in the l<'ederaJ R.e"
ister by DOC NOAA at 5ll FR 1'171:l 22. J\Im·1:h 
29. "'.994.1. The µ uidance iH antilahlE' in th'' 
Sup"rfuncl Dot'l~tet li't:e sections 13.1 and 13.J 
of thh appendix 1 

!3: ASTM Stnmlanh. ASTM F 715. AST::VJ F 
989. ASTM F G;ll 99. ASTM F 808-83 1 UJ99i 
Tlw :\STM stand,u-d~ ane i\Yailahle from thE• 
American Socie't.V fcH Te:it ing and J\fat.Prials. 
100 Ban Harbut Dri\'l•. West Com;hohod.,en. 
PA 19428- 2959. 

l4 \ ResponsA Plans for Marine 'l'ran;;por·
tatiDn-Relatecl Fa• ilities. lntPrim Final 
Ruk Published Ii:-• C;c;CG. DOT .11 58 FH 7:.l30· 
75. February 5. HJ93 
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TABLE 1 TO APPENDIX E-RESPONSE RESOURCE OPERATING CRITERIA 

011 Recovery Devices 

Rivers and Canals 
Inland 
Great Lakes 
Ocean 

Significant Wave Height 1 

Sea State 

Operating environment 

Boom property 

Boom height-inches (draft plus lreeboard) 
Reserve Buoyancy to Weight Ralic 
Total Tensile Strength-pounds 

Skirt Fabric Tensile Strength-pounds 
Skirt Fabric Tear Strength-pounds . 

Boom 

r---5~;~~~i~~; ~~~~ ---1---;~a state 

r~~-;o_t_ --... -. --- -+--
1 :; 3 feet . .. .. .. I 2 
i :; 4 feet . .... . .. .... 2-3 

-~~e_et_ ________ ~-----~~ 

Use 

Rivers and ', -~nlan~~ Gre~t-~~~~s 1
1

' ----;:ean 
canals 1 I ' 

·-+--- --·-------r-----· ----+----- ·------

6-18 
? 1 

4.500 

200 
100 

1~3 ::;4 <6 
! 2 . . . . . . . . ..... ' 2-3 . . . i 3-4 

18-42 .... i 18-42 ..... i 242 
2:1 I 2:1 .......... ·· 13:1 to 4:1 
15,000- I 15 ooo- >20.000 

20,000 : 20.000. 
300 ...... '1300 500 
100 . ········· 100 '. ' .. ,. i 125 

.. l ______ --·-----···----'- ·-------

1 Oil recovery devices and boom shall be at least capable of operating 1n wave heights up to and including the values listed in 
Table 1 for each operating environment 

TABLE 2 TO APPENDIX E--REMOVAL CAPACITY PLANNING TABLE FOR PETROLEUM OILS 
-----·- -··,------- ·-------

Spill location Rivers and canals 

Sustainability of on-water oil recovery 

Oil group 1 

! 
Percent nat- · 
ural diss1pa- , 

tion · 

3 days 

Percent re- i 

covered 
floating oil 

----+----N:_ar_s~ore/lnl~-~d!_G_::~~akes 

Pe;:~, 011-tp-;;c~nt n;;-f ;;;:::; r~~ ·-·r-;erc:nt:i~ 
onshore I ural d1ss1pa- ! covered onsh re 

I tion floating oil , 0 

1-Non-persistent oils . 
2-Light crudes 
3-Mediurn crudes and fuels . 
4-Heavy crudes and fuels 

- _)___ -
I 

---- ... j 
80; 
40 
20' 
sJ 

10' 
15 ~ 
15 
20 

·1-----·- -~----- ____ ___l._ __ 

10 ' 80 1 20 I 
45 

1 
50 i 50 I 

65 ' 30 50 

_ ___2_~1 ____ __2-0 ~- - ~9 ;___ __ 

10 
30 
50 
70 

1 The response resource considerations for non-petroleum oils other than animal lats and vegetable oils are outlined in section 
7. 7 of this appendix. 

Note: Group 5 oils are delined in section 1 .2 5 uf this append;x: the response resource considerations are outlined in section 
7 6 of this appendix. 

TABLE 3 TO APPENDIX E-EMULSIFICATION FACTORS FOR PETROLEUM OIL GROUPS 1 

Non-Persistent 011: 
Group 1 1.0 

Persistent Oil: 
Group 2 1.8 
Group 3 2.0 
Group 4 1 4 

Group 5 oils are defined 1n section 1.2.7 of this appendix. the response resource considerations are outlined in section 
7 .6 ot this appendix. 

' See sections 1.2.2 and 1.2. 7 of this appendix for gr0up designations for non-persistent and persistent oils. respectively. 

TABLE 4 TO APPENDIX E-ON-WATER OIL RECOVERY RESOURCE MOBILIZATION FACTORS 

Rivers and Canals 
lnland/Nearshore Great Lakes 

Operating area 
--- --l=-- ---- -----

Tier 1 Tier 2 T,er 3 
--r---- ----------t-·----

'1 o.3o 1 0.40 I 0.60 
I 0.15 j___ ____ O:~ 0.40 

Note: These mobilization factors are for total resources mobilized. not incremental response resources. 

TABLE 5 TO APPENDIX E-RESPONSE CAPABILITY CAPS BY OPERATING AREA 
---·-- --....-·· 

February 18, 1993 
All except Rivers & Canals. Great Lakes 

__ Ti:':_'. ____ \ ---- Tie_'._2_ ---~-----T~-
1 OK bbls/day 1 20K bb!s/day 40K bblsiday. 
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TABLE 5 TO APPENDIX E--RESPONSE CAPABILITY CAPS BY OPFRATING AREA-Continued 

Great Lakes 
Rivers & Canals 

February 18. 1998· 
Ail except Rivers & Canab. Great Lakes 
G1eat Lakes 
Rivers & Canals 

February 1 S 2003 
Ali except Rivers & Canals. Great Lakes 
Great Lakes 
Rivers & Canals 

Tier ' 
5K Dhl::,.ci.:.1v 

1 SK bb!s:Cav 

12 SK bL1!s1day 
6 35K bbis·day 

1 875K ~Jt:-1::; 

:J..:ly 

rBD 
f8D 
Tt1D 

Tier 2 

l OK bb:s 'day 
:J OK bDls:day 

25K bbls,day 
12 3K bbls•day 
_, 75K bbls,day 

TBD 
TBD 
TBD 

Note The caps show cumuiat~ve overali effective daily recovery capac.ty not mcrernerital mc:easAs 
IBD~To Be Determined. 

1 ier 3 

20K bhls/day 
6 OK hhls. day 

50K bbls day 
25K bbls1day. 
!.SK b!Jls, day 

TBD 
TBD 
TBD 

TABLE 6 TO APPENDIX E-REMOVAL CAPACITY PLANNING TABLE FiJH ANIMAL FATS AND VE.GETABLE 

OILS 

Spiil iocat1on 

Sustainability of on-'..vater 011 recovery 

Group A 
Group B . 

Oil group' 

Rivers and canai:, 

3 days 

' Percent nat- I Percent re-
. ural loss , covered 

40 

floating oil 

15. 
15 i 

Percent re
covered oil 

from on
shore 

45' 
65 I 
._-1. 

Nt~a;shore;lnland/Great l~ak.es 

Percent na:
ural loss 

50: 

30j__ 

4 days 

Percent re
covered 

floating oil 

Percent re
covered oil 

from 011· 

shore 

30 
50 

1 Substances with a specific gravi1y greater than 1.0 generally sink below the surfac& ol the water Response res0tirce consid
erations are Olltlined in section 10.6 of this appendix. The owner or operator of the fac,lity is responsible for determining appro
priate response resources for Grouµ C oils including locating oil on the bottom or suspended '·" the water column: containment 
boom or other appropriate methods for containing oil that may remam floating on the surface: and dredges pumps. or other 
equipment to recover animal fats or vegetable oils from the bottom and shoreline. 

Note: Group C oils are defined in sections 1.2.1 and 1.2 9 of this appendix: the rt%ponse resource procedures are discussed 
in section 10.6 of ttlis appendix. 

TABLE 7 TO APPENDIX E-EMULSIFICATION FACTORS FOR ANIMAL FATS AND VEGETABLE OILS 

Oii Group': 
Group A 
Group B 

1.0 
20 

· Substances with a specific gravity greater than 1.0 generally sink below the surface of the water. Response resource consid
erations are outlined in section 10.6 of this appendix. The owner or operator of the facility 1s responsible for determining appro
priate response resources for Group C oils including locating oil on the bottom or suspended in the water column, containment 
boom or other appropriate methods for containing oil that may remain floating on the surface: and dredges. pumps. or other 
equipment to recover animal fats or vr.igetable oils from the bottom and shoreline 

Note: Group C oils are defined in sections 1.2 1 and 1.2.9 of this appendix. the response resource procedures arE' discussed 
in section 10.6 of this appendix. 
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Att~chment E-1 --
Worksheet to Plan Volume of Response Resources 

for Worst Case Discharge Petr.oJ.eum. Oils 

!,: ea 

Step 1Dl Pe~centage~ cf Ci 1 1'Table 

Percent Los: tc 
Natural C1ssipation 

::::~s appendix) 

n ~lea,-
1 shore/Jnla 'LJ '.'d Great 

L..ai<::es 

I ~---_J L 

Step (E~) On·Wate:: Oil E(ecove~y ~.1::<:;:·. ,.;, S::ep(A; 

Step \E2) Shoreli~e R~covery Step 1 D3J x S~ep !Ai 

Step (Fl Enulsiticatior: Factor 

(~able 3 of this appendix, 

Step IG) On-Water Oil Recover~· Rescurce ~ct~!izat1on Factor 
'.Table 4 of this append:x; 

Tier 1 

c=-1 

L_~ 

D or Rivers 
ar,d 

Canals 

Percent: 
Oil 0!1shore 

E:l 

Tier 3 

':~'d~ C'Ji.S":"l\l.,. i:i Dtr e7:t •:J!'.: 

: yi..:rrc ca.:!_cJl c1.t L<:";:t, 

··11:!1" ·_r:P F"?""'! ::aqc c1 '...~€ 

: .!. t :'' ~ ... _ c:. ! l :., l >: ' 
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Attachment E-1 (continued) -
Worksheet to Plan Volume of Re.iponse Resources 

for worst Case Discharge - Petroleum Oils 

Tier 1 

.__I ____ ] 
Step (E1) x Step (f)' 

Step (G1) 

Tier 2 

C. __ -==1~ 
Step CE1) x Step t~) x 

Step CG2l 

Part III Shoreline Clean~lume (barrecs) 

Part IV On-Water.Response Capacity By Operating Area 
(Table s of this appendix) 
(Amount needed to be contracted for in barrels/day) 

Tier 1 Tier 2 

(J1) ( J2J 

Tier 3 

[ i 
·----' 
Step (El) x Step (FJ x 

Step (G3) 

[·---~ 
Step (E2l x Step (f) 

Tier 3 --·-] 
( J3) 

Part V On-Water Amount Needed to be Identified, but not Contracted (or in 
~~ (barrels/day) 

Tier 1 Tier 2 Tier 3 

L =1 L __ J 
Part r r Tier 1 Step (J!) Part ([ Tier 2 ~ Step (J2} Part rr Ti er 3 - Step (J3) 

NOTE, To convert from barrels/day to gallons/day, multiply the quantities in 
Parts II through v by 42 gallons/barrel. 
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Attachment E-1 Example --
Worksheet to Plan Volume of Response Resources 

for worst Case Discharge Petroleum Oils 

Perce:,t Lest t0 

Natural Dissipatic~ 

(01) 

St:ep \.F.1 Srr.ulsif.i.c,·;tic:: F..;1...:l<;r· 

(Tab.Le 3 o: tl:~s ap;:e:-:.ii;.: 

Step \G\ O:-: \-.Jat_cr u1, :;_~.:'.:::_-:,·. 

(Tabie 4 o~ t!:~s appe~Jix· 

Tier l 

0.15 _J 
<-----

(G1) 

Perce~1t Pec~·:e~~d 

Fl:'.!?.!::~ :-;g ,... 

:-"· 
------' 

: : c·1: :~ 

(G2) 

L l~O. coo J 
(Al 

c-=_4_1 

L 70 __:: _ __J 

CD3) 

85,CCG 

(E1) 

L 119,000 

(F) 

0 40 

(G3) 

A facility t~at hcind~;:,s, stcr·cs, l)r t•·anspcrts ~ultiplP groups c~ oil rrr..Js':: do se>parate calculations for each 
oil group on site ex~ep~ for tho:;c )•l groups th.:it corist 1 tu~c 11J perc£>nt or Less by volume of the tctal oil 
storage capacity at th~ fal:Lity. ~'Jr purposes cf tf'.~s calc~lat·,ori, the volumes o" all products in an oil 
group must be "SUrmicd to determine ten; r1ercer:tuge of ':.he facilitf'S tot<;l o'l stcrnge c.npacity_ 
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Attachment E-1 Example (continued) -
Worksheet to Plan Volume of Response Resources 

for Worst case Discharge - Petroleum Oils 

Tier 1 

17,850 

Step (E1J x Step Cf) x 
Step (G1) 

Step (E1) x Step (f) x 

Step (G2J 

Part: 1Ll Sho[_elin_e Clear~up Volume_ (barreisi 

Part IV On Water Response Capacity By Operating Are~ 
(Table 5 of this appendix) 
(Amount r:eeded to be corn:racted for i" biirrels/day) 

Tier 1 71er :-; 

[ 10,000 j [ ___ 20,oa~~ 
(J1) (J2) 

Part v on-Water Amount Ne~ded to be Identified but 
Adv a~ (barrels/day) 

Tier- 1 Tier 2 

I 7,850 J 
,. 

9,750 

Part II Tie-r 1 Step (J1) Part II Tier 2 - Step ( J2) 

not 

Tier 3 

[----- 4'.', i;oo 

Step (E1) x Step ('J x 
St"P (G3) 

i--------------1 
!__ 16 6~_'.'.___J 

Step CE2) x Step ( F) 

Tier 3 

[ 40,0CO 
--~ 

( J3J 

Cqntracted for ir1 

Tier 3 

[ 7,600 

Part !I Tier 3 ·· Step (J3) 

NOTE: To convert from barrels/day to gallons/day, mult1ply •he quantities in 
Pares IT through v by 42 gallons/barrel. 
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Attachment E-2 --
Worksheet to Plan Volume of Response Resources 

for Worst Case Discharge - Animal Fats and Vegetable Oils 

S':ep (A) 2a1c:-late WctsL '.:ase Di:;;:::-:.a:·g~ .. ~:c~:::.--r..._:::. ;;..ppendi.x c·, 

~f lh~s dpper1dix; 

Step ;CJ Operati~g Area cheese o~el 

D ::~~~e/lr.ia D ~:vers 
:id Great and 
I,akes Canals 

Step (0) Perce:i.~ages of :-;~j (":'.3.~:;.~e e:!' ':.'.: 

Percent Lest. to 

Nalural Diss.:_patio:1 
Per:~ent Pe~~~ered Percent 

Cil Onshore 

[. ___ ] 

Step (Ell On-'ilater C.i..:.. E::"::-:,._•_~r-·~ ~;tep 

Step (E2. S:tcrel ine Reco·.-er. ·,· 

S:.ep iFl E'.nuls~fic.J.t:on Fact.0~. 

1'Table '8f ti: . .;.;-;, a:.::;enJ~>: 

Step IG! On-Water Oil ?ec~~·~ry Resc~rce ~~~i-i~Jtion Factor 
{Tab:e 4 of this appe~d~x 

Tier 

[ 
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Attachment E-2 (continued) -
Worksheet to Plan Volwne of Response Resources 

for Worst Case Discharge - Animal Fats and Vegetable Oils 

Part: II On-Water Oil Recovery Capacity ,barrels/day) 

Tier 1 

L
I -i ___ _J 

Step (E1) x Step (F) x 
Step (Gt) 

[---- J 
-·--------

Step CE1> x it~p P:) ;. 
Step (G2> 

Part III Shoreline_Cleanup Volume (barrels) 

Tier 3 r------J 
L _ 

!;tep (E1 l x Step (fl x 
Step (G3l 

[_--~] 
step CE2l x Step (fl 

Part IV On-Water Response Capacity-~ Operating Area 
(Table 5 of this appendix) 
(Amount needed to be contracted for in barrels/day) 

Tier 1 Tier 2 Tier 3 

l L 
(J1) (J2) (J3) 

Part V On-Water Amount Needed to be Identified,_ but not Contracted for 
in Advance (barrels/day) 

Tier l Tier 2 Tier 3 

[--·----~ r---
! 

P•rt l l Tier 1 - Step (J1} Port II Tier 2 - Step (J2) Part I [ Tier 3 - Step (J3) 

NOTE: To convert from barrels/day to gallons/day, multi.ply the 
quantities in Parts II through V by 42 gallons/barrel. 
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Attachment E-2 Example --
Worksheet to Plan Volume of Response Resources 

for Worst Case Discharge - Animal Fats and Vegetable Oils 

Part I Background Information 

Step (A) Calculate Worst Case Discharge in barrels 
(Appendix D) 

Step (B) Oil Group' (Table 7 and sec~ion 1.2 of this 
appendix) 

Step (CJ Operating Area (choose LJ Near D 
one) shore/Inl 

and Great 
Lakes 

Step (D) Percentages of Oil (Table 6 of this appendix) 

Percent Lost to 
Natural 

Dissipation 

Percent Recovered 
Floating Oil 

[ 20 

(01) (02) 

Step (Ell On-Water Oil Recovery Step (D2) x Step (Al 

100 

Step (E2) Shoreline Recovery 

Step (F) Emulsification Factor 
(Table 7 of this appendix) 

Step (D3) x SteP.-J..81 

100 

500,000 

or 
Rivers 
and 
Canals 

CA) 

B 

Percent Oil 
Onshore 

50 

(03) 

100,000 

(Ell 

250,000 

CE2) 

2.0 

(fl 

Step (G) On-Water Oil Recovery Resource Mobilization Factor 
(Table 4 of this appendix) 

Tier 1 Tier 2 Tier 3 

0.15 0.25 0.40 

(G1) CG2> (G3) 

1 A facility that handles, stores, or transports lllJltiple gro~ of oil n>Jst do separate calculations for each 
oil group on site except for those oil groups that constitute 10 percent or less by vol'-'"" of the total oil 
storage capacity at the facility. For purposes of this calculation, tlle volunes of all products in an oil 
group ...,.t be sumied to determine the percentage of the facility's total oil storage capacity. 
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Attachment E-2 Example (continued) 
Worksheet to Plan Volume of Response Resoi_u:cas 

for Worst Case Discharge - Animal Fats and Vegetable CC> ls (cont:inued) 

Tier 1 Tier 2 Tier ? 

L . ___ -·1 r--- , 
! d0,000 J - 50,000 _J L-.--------

30,000 
------' 

Step (E1l x Step (f) x 
Step (G1) 

Step (E1) x Step (Fl x 
Step CG2l 

Part Ill Shoreline Cleanup Volume (barrels) 

Part IV On-Water Response Capaci_ty__!ri.._Qperating .Area 
(Table 5 of this appendix) 
(Amount needed to be contracted for in barrels/day) 

Tier 1 Tier 2 

12,500 25,000 

(J1) (J2) 

Step (E1) x Step (Fl x 
Step (G3l 

500,000 

Step {E2) x Step (F) 

Tier 3 c 50,000 

(J3) 

Part V On-Water Amount Needed to be Identified, but not Contracted for 
in Advance (barrels/day) 

Tier 1 Tier 2 Tier 3 

J 

:;_ 7' 500 25,000 30,000 I 
Part J J Ti er 1 • Step (J1) Part II T;er 2 - Step (J2) Part [[ Tier 3 · Step (J3l 

NOTE: To convert from barrels/day to gallons/day, multiply the 
quantities in Parts II through V by 42 gallons/barrel. 

59 FR 34111. July 1. 1994: fi9 FR 49006. Sept. 26. 1994. as amended at 6.~ FR 40806. 40807. ,Tune 
lO, 2000: 65 FR 47325. Aug. 2. 2000: 56 FR 47325. Aug. 2. 2000: 66 FR 35460. 35461. June 29. 2001] 

APPEXDIX F TO PART 112---FAClLTTY
Si'ECIFIC R.gspo;.;sE PLAl'\ 

Table of Contents 

1.0 Model Facility-Specific Response Pian 
1.1 Emergency Response Action Plan 
12 Facility Information 
1.3 Emergency Response Information 

1.3.l Notification 
1.3.2 Response Equipment: List 
1.3.3 ReRponse Equipment Testing Deplo~·· 

ment 
1.3.4 Personnel 
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1.3 . .'i Evacuation Plan,; 
1.3.6 Qualified lndi\·idual's Dutif's 

1.4 }fazard Evaluation 
1.4.1 Hazard Identification 
1.4.:! Vulnerabilit..v Analysis 
1.4.3 Analysis of tht' Potential for an Oil 

Spill 
1.4.4 Facility Reportable Oil Spill History 

1.5 Discharge Sce11:1rios 
1.5.1 Small and Medium Discharges 
1.5.2 Worst Cai.;e Discharge 

i.6 Discharge Detect.ion Systems 
1.6.l Discharge Detection By Personnel 
1.6.2 Automated Discharge Detection 
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1.7 Plan lrnplerm nr~ t ii)'' 
1.7.1 Response .Re.<ourc·es IUJ ~mall. Me

clium. and \\ornt Cat:e Spill~ 
1. 7.2 Disposal Pl.u1.-; 
l.7.3 Containment and Drain:cge Pl<tnning 

1.8 Self-Inspection. Drills E!xercise~. :rncl Re
sponse Training 

1.8.1 Facility Self-ln,.;pect1un 
1.8.1. l Tank Irn;pection 
1.8.1.2 Response Equipment Inspection 
1.8.1.3 Secondary Containment Inspection 
1.8.2 Facility Drills Exercisp;; 
1.8.2.1 Qualified Individual Notification 

Drill Logs 
1.8.2.2 Spill Manag·ernfmt TPam Tabletop 

Exercise Logs 
1.8.3 Response Training 
1.8.3.1 Per-sonnel Resporn;e Tr:lining Loi;rn 
1.8.3.2 Discharge Prevention :V1eeting Logs 

1.9 Diagrams 
1.10 Security 
2.0 Response Plan Cover Sheet 
3.0 Acronyms 
4.0 References 

1.0 Model Facility-Specific Re:-sponse Plan 

(Al Owners or operators of facilities regu
lated under this part which pose a threat of 
substantial harm to the environment by dis
charging oil into or on navigable waters or 
adjoining shorelines are required to prepare 
and submit facility-specific re~ponse plans to 
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EPA 'n a('conLull:e with the pro\·i~ions i11 
t hb <eppendix. Thi<' apptJndix fmther tle
~crihP:; rhe requin,,l elements in §112.201111. 

1 B ! H.esporu.;e plans mu:,;t !Je sent to the ;qJ

prnpriate EPA Rl'·gional office. Fig·m'e F-1 of 
this i'.npendix li~t.s each EPA Regional office 
and the adclress where owners or operator~ 
must submit their response plans. Those fa
cilities deemed by the Regional Adminis
trator tRAl to pose a threat of significant 
and substantial harm to t.he environment 
will have their plans reviewed and approved 
by EPA. In certain cases. information re
quired in the model response plan is simiiar 
to information currently maintained in the 
facility·s Spill Prevention. Control. and 
Countermeasures \SPCC) Plan as required by 
·10 CFR 112.3. In these cases. owners or opera
tor~ may reproduce the information and in
clude a photocopy in the response plan. 

(C) A complex may develop a single re
spont;e plan with a set of core elements for 
all regulating agencies and separate sections 
for the non-transportation-related and trans
portation-related components. as described 
in § ll2.20(h). Owners or operators of large fa
cilities that handle, store, or transport oil at 
more than one geographically distinct loca
tion le.g .. oil storage areas at opposite ends 
of a single. continuous parcel of property) 
shall. as appropriate. develop separate sec
tions of the response plan for each storage 
area. 
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1.1 E111eryenc:.1J Response Action Plan 

Several sections of the response plan shall 
be co-located for easv access by response per
sonnel during an actual emergency or oil dis
charge. This collection of :;ections shall be 
called the Emergency Response Action Plan. 
The Agency intends that the Action Plan 
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contain only as much information as i,; nec
essary to combat the discharxe and be ar
ranged so response actions are not delayed. 
The Action Plan may lie arrang·ed in a num
ber of ways. For example. the sect.ions of the 
Emergency Response Action Plan mav be 
photocopies or condensed versions of the 
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forms included in the associatPd sectiom; of 
the response plan. Each Emergency Response 
Action Plan section may he tabbed for quick 
rPference. The Action Plan shall be main
tained in the front of the same binder that 
contains the complete responst, plan or it 
shall be contained in a separate hinder. In 
the latter case. both binders shall be kept to
t,rnther so that the entire plan can be 
accessed by the qualified inclividu[tl and ap
propriate spill respom;e personnel. The 
Emergency Response Ae;tion Plan shall be 
made up of the following sections: 

1. Qualified Individual Information (Section 
1.2) partial 

2. Emerg·ency Notification Phone List (Sec
tion 1.3.l> partial 

3. Spill Response Notification Form (Section 
1.3.1) partial 

4. Response Equipment LiRt and Location 
(Section l.3.2l complete 

5. Response Equipment Testing and Deploy
ment (Section 1.3.3> complete 

6. Facility Response Team (Section 1.3.4) 
partial 

7. Evacuation Plan (Section 1.3.5) condensed 
8. Immediate Actions (Section 1.7.ll com

plete 
9. Facility Diagram (Section 1.9) complete 

1.2 Facility Information 

The facility information form is designed 
to provide an overview of the site and a de
scription of past activities at the facility. 
Much of the information required by this 
section may be obtained from the facility's 
existing SPCC Plan. 

1.2.l Facility name and location: Enter fa
cility name and street address. Enter the ad
dress of corporate headquarters only if cor
porate headquarters are physically located 
at the facility. Include city, county, state. 
zip code, and phone number. 

1.2.2 Latitude and Longitude: Enter the 
latitude and longitude of the facility. In
clude degrees. minutes. and seconds of the 
main entrance of the facility. 

1.2.3 Wellhead Protection Areci: Indicate if 
the facility is located in or drains into a 
wellhead protection area as defined by the 
Safe Drinking· Water Act of 1986 <SDWAJ.l 
The response plan requirements in the Well
head Protection Program are outlined by the 

i A wellhead protection area is defined as 
the surface and subsurface area surrounding 
a water well or wellfield. supplying a public 
water system, through which contaminants 
are reasonably likely to move toward and 
reach such water well or wellfield. For fur
ther information regarding State and terri
tory protection programs, facility owners or 
operators may contact the SDWA Hotline at 
1-800-426-4 791. 
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State or Tenitory in which the facility re
side::;. 

1.2.4 Ou:ner.operator: Write the name of 
the company or person operating the facility 
and the name of the pernon or company t.hat 
owns the facility. ii the two arEi different. 
List the address of the owner. if the two are 
different. 

l.2.5 Qualijled lndil'idnal: Write the name 
of the qualified individual for the entire fa
cility. If more than one person is listed. each 
individual indicated in this section shall 
have full authority to implement t,he facility 
response plan. For each individual. list: 
name. position. home and work 8,ddresses 
1street addresses. not P.O. boxes1. emergency 
phone number. and specific response training 
experience. 

1.2.6 Date of Oil Storage Start-up. Enter the 
year which the present facility first started 
storing oil. 

1.2.7 Current Operation: Briefly describe 
the facility's operations and include the 
North American Industrial Classification 
System (NAICS) code. 

1.2.8 Dates and Type of Substantial Expan
sion: Include information on expansions that 
have occurred at the facility. Examples of 
such expansions include. but are not limited 
to: Throug·hput expansion, addition of a 
product line. change of a product line, and 
installation of additional oil storage capac
ity. The data provided shail include all facil
ity historical information and detail the ex
pansion of the facility. An example of sub
stantial expansion is any material alteration 
of the facility which causes the owner or op
erator of the facility to re-evaluate and in
crease the response equipment necessary to 
adequately respond to a worst case discharge 
from the facility. 
Date of Last Update: 

FACILITY I:\FORMATI01' FORM 

Facility Name: 
Location (Street Address): 
City: . State: _ Zip: ·-
County: Phone Number: ( 
Latitude: Degrees Minutes 

____ Seconds 
Longitude: Degrees Minutes 

Seconds 
Wellhead Protection Area: 
Owner: 

Owner Location (Street Address): 

(if different from Facility Address) 
City: . State: _Zip: 
County: Phone Number: ( 

Operator Cif not Owner): 
Qualified Individual<sJ: (attach additional 
sheets if more than oneJ 

Name: 
Position: 
Work Address: 
Home Address: 
Emergency Phone Number: 
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Date of Oil Storage Start-up: 
Current Operations: 

Date<s> and Type1sJ of Subs.tantial Expan
s10n<sl: 

<Attach aduilional sheets if necessary> 

l .3 fanergency Ri'sponse Informutirm 

(A) The information provided in this sec
tion shall describe what will be needed in an 
actual emer.e·ency involving the discharge of 
oil or a combination of hazardous substances 
and oil discharge. The Emergency Response 
Information see;tion of the plan must in<.:!ude 
the following components: 

( i l The informat10n provided in the Emer
gency Notification Phone List in sedion 
1.3.l identifies and prioritizes the names and 
phone numlwrs of the <>rganizations and per
sonnel that need to be notified immediately 
in t-he event of an emergency. 'Phis section 
shall include all the appropriate phone num
bf"rs for the facility. These numbers mu:-t be 
verified each time the plan is updated. The 
contact list must be accessible to all facilit~
employees to ensure that. in case of a dit::
charge, any employee on sire could irnme
<liittely 11ot.ify the appropriate parties. 

121 The Spill Respon;;e Notification B'unn 
in sPction 1.3.1 creates a checklhit. of infor
mation that shall be provided to the Na
tional Response Center rNRC> and othe1 rt>
sponse pe1·sonnel. All information on 1 his 
lheckllst must be known at the time of noti
fication. or he in the process of being col
lecterl. Thi::; notification form is based u:i a 
Aimilar form used by the KRC. Note: Do not 
delay spill notification to collect the infor
mation on the list. 

(31 Section 1.3.2 provides a description of 
the facility's list of emergency response 
equipment arnl location of the response 
equipment. When appropriate. the amount of 
oil that emerg·ency response equipment can 
handle and any limitations (e.g .. launching
sites> must be described. 

14> Section 1.3.3 provides information re
garding response equiprnent tests and cle
pJoyment driils. Response ec1uipment deploy
ment exercises shall be conducted to en:-ure 
that t'esponse equipment is operational and 
tht· personnel who would operate the t'4uip
ment in a spill response are capable of cle
ploying and operating it. Only a representa
tive sample of each type of response equip
ment needs to be deployed and operated. ;;,s 
long a;0 the remainder is properly rnain
tainecl. If appropriate. testing of resprn1se 
equipment may be condueted while it i:i 
being· deployed. Facilities without facili t v
owned response equlprnent. must ensure that 
the oil spill removal organization that is 
identified in the response plan to pro\· itlt> 
this respon:,;e equipment certifies that the 
deploymPnt exercises have been met. Ifrfer 
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to the National Preparednes;; for Response 
J::xerc.ise Program !PREPl Guidelines (i:;ee 
Appendix E to this part. section 13. for avail
ability>, which satisfy Oil Pollution Act 
\ OPAJ response exercise requirements 

15l Section 1.3.4 lists the facility response 
personnel. including those employed by the 
facility and those under contract to the fa
(·Jlity for response ae;tivities. the amount of 
time needed for personnel to respond. their 
re;;ponsibi!ity in the e;ase of an emergenc.v. 
and their le'.'el of response training. Three 
different forms are included in this section. 
The Emerg·enc.y Response Personnel List 
shall he composed of all personnel employed 
hv the faeilit:; whose duties involve respond
ing to emerg-encies. including oil discharges. 
en~n when they are not physically pre1;ent at 
the site. An example of this type of person 
v;,,uld lie the Building Engineer-in-Charg·e or 
P;«r1t Fire Chief. The second form is a list of 
th~ Emergency Response Contractors ;_lJoth 
pnmary and secondary) retained by the fa
\ il ity. Any changes in contractor status 
nnrnt he ref1••cted in updates to the responst• 
phm. Evidence of contracts with response 
cr .. ntrac:tors :ohall be included in this section 
sc that the availability of resources can he 
vt·rified. Tht- last form is the PacilJ ty Re 
sponse Team List. which shall lle composed 
of both emergency rnsponse personnel (ref
er,.nced by job tit.le'position1 and emergency 
response contr-actors. included in one of the 
t11., list;; describecl above. that will respond 
immediately upon discovery of an oil dis
dwr·ge or other emerg·ency <i.e .. thE· fir<'t 
peuple to respond 1. These are to be persons 
nunnally on the facility premises or primary 
rt-sponse contractors. Examples of these per
~.C;nnel would lie the Facility Hazindous Ma
terials (HAZMAT1 Spill Team 1. Facility 
Fi re Engine Compan~· 1. Production Super
Vil'\ 1r. or Transfer Supervisor. Compan~· per
sonnel must be able to respond immelliatel.\· 
a!l<l adequately if conti-actor support is not 
a1-.dlable. 

•til Ser;tion L3.5 lists factors that must. as 
apprnpriate. be l'unsirlered when preparing- an 
e\'«L>Uation plan. 

'71 St>ction 13.6 references the responsibil
iti••s of the qualified individual for t.hte facil
it.1· in the event of an emergenc~· 

r H 1 The information provided in the emer
g·e1;cy response sect:ion will aid in the assess
mt•nt of the facility·::; ability to respond to a 
woi,;t c:ase rlischargP and will identify addi
tional assistanc:e that may be needed. 1n acl
di t iun. the facility owner or operator may 
want to produce a wallet-size ca1·d con
tawing a checklist of the immediate re
sponse and notification steps to be taken in 
the event of an oil discharge. 

I 3.1 Votificu.tion 

Da12 of Last l'pdate 
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E:.V!ERGENCY NOTIFICATIO:-;; PHONE LIST \VHO\I 
TO NOTIFY 

Reporter's Name: 
Date: 
Facility Name: 
Owner Name: 
Facility Identification Number 
Date and Time of Each NRC Notification: 

Organization Phone No. 

1. National Response Center (NRG): 1-800-424-8802 

2. Qualified Individual: 

Evening Phone: 

3. Company Response Team: 

Evening Phone-

4. Federal On-Scene Coordinator 
(OSC) and/or Regional Response 
Center (RRC)· 

Evening Phone(s) 

Pager Number(s): 

5. Local Response Team (Fire 
Dept./Cooperatives): 

6 Fire Marshall: 

Evening Phone: 

7 State Emergency Response Com
mission (SERC): 

Evening Phone. 

8 State Police: 

9. Local Emergency Planning Com
mittee (LEPC): 

10. Local Water Supply System. 

Evening Phone: 

11. Weather Report 

12. Local Television/Radio Station 
for Evacuation Notification· 
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Organization Phone No. 

13 Hospitals 

SPILL RESPONSE NOTIFICATION FOR)1 

Repol"ter's Last Name: 
Fir:::t.: 
M.I.: 
Position: 
Phone Numbers: 

Day r 
Evening· r 

Company: 
Org·aniza ti on Type: 
Address: 

City: 
State: 
Zip: 
Were Materials Discharged? (Y.N> Con-

fidential? (Y'N) 
Meeting Federal Obligations to Report? 

(Y.Nl Date Called: 
Calling for Responsible Party? 

Time Called: 

Incident Description 

Source and. or Cause of Incident: 

Date of Incident: 
Time of Incident: AMPM 
Incident Address•Location: 

Nearest City: 
St.ate: 
County: Zip: 

Distance from City: Units of Measure: 
Direction from City: 

Section: Township: Range: 
Borough: 

Container Type: Tank Oil Storage Ca-
pacity: Units of Measure: 

Facility Oil Storage Capacity: Units 
of Measure: _ 

Facility Latitude: Deg-rees Min-
utes Seconds 

Facility Longitude: Degrees Min-
utes Seconds 
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lvlaleriu: 

CHRIS Code Discharged quan·· 
lity 

Response Actio11 

Unit of measure 

Actions Taken to Correct.. Control or Miti
gate Incident: 

Impact 

Number of Injuries: Nnmher of Deaths: 

Were there Evacuations" <YNJ Num-
ber Evacuated: 

Was there any Damage" <YiNl 
Damage in Dollars <approximatel: 
Medium Affected: 
Description: 
More Information about Medium: 

Additional Information 

Any information about the incident not re
corded elsewhere in the report: 

Type 

Were appropriate procedures used to ne
ceive approval for use of dispersants in ac
cordance with the NCP <40 CFR 300.910l and 
the Area Contingency Plan (ACP). where itp-
plicable" ( YiN). 

Type and year 
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Material Dis· 
charged in water Quantity Unit ot measure 

Caller .Votijlcations 

EPA" cY Nl USCG9 (Y Ni State? 
(Y!NJ 

Other? tY Nl Describe: 

1.3.2 Uesponsf Equipmrnt List 

L>ate of Last Gpdate: 

FM'JLJTY R.EsPo'.\>';J:: EliUll'Y!t;'.\T LJST 

1. Skimmers1Pumps--Operational Status: 
Type. Model. and Year: 

Type Model Year 
Number: 
Capacity: pll. min. 
Daily Effect.Ive Recovery Rate: 
Storage Location(«): 
Date Fuel Last Changed: 

2. Boom-·-Opern tional Status: 
Type. Model. and Year: 

Type Model Year 
Number: 
Size \length i: ft. 
Containment Area. sq. ft. 
Storage Location: 
:5. Chemicals Stored (Dispersants lh,ted on 

EP.'\'s NCP Product Schedule) 

.'\mount 

·------+ 

··-r·-· -----
Date Treatment ' Storage 

purchased +--· capacity · location 

+--

l\ame and Stat.e of On-Scene Coordinator 
(OSCl authorizing· use: 

Date Authorized: 
q Dispersant Dispensing Equipment Oper

ational Status 

Capacity Storage 
location 

--+ 
_. ____ l. 

Response 
time 

(minutes) 
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Type and year 

5. Sorbents-Operational Status: 
Type and Year Purchased: 
Amount: 
Absorption Capacity (gal.): 
Storage Location(s): 

6. Hand 'l'ools-Operational Status: 
---------------~----------

Type and year Quantity ' Storage 
----------+--------+-l~~tion ___ _ 

------ ------+-----·----·-·----·-·---
i ----- ----- -1 -

=- -1- -=~]~-~--==~--= 
7. Communication Equipment (include op

erating frequency and channel ancL'or cel
lular phone numbers)-Operational Status: 

Type and year 

-,-----------------------

I
i Storage location/ 

number Quantity 

------+-------+------------·--

8. Fire Fighting and Personnel Protective 
Equipment-Operational Status: 

Type and year . --t' Storage Quantity -~i~_n __ 
--------+------

-------+----------t------------
I 

------~-------L _______ _ 
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-------- ----------,------

! ' Response 
Capacity I Storage I time 

_____ 
1 
_ locat1~n- --t (mi~~l'=2__ 

----~--~-t--=~~T~=-=--=~ ---~------

Type arnJ~ear ---, Quantity l ---~~~~~~--
-------- -- _j_ ____ ... ----- -+----------

! I 
··----;--·-· - -··--------- -+---··"··------

----------- ___ l___ _________ j _______ _ 
9. Other (e.g., Heavy Equipment, Boats and 

Motornl-Operational Status: 
-------- -----r- ----.. ------T-----;;·;;-;-

Type and year I Quantity i locati~n 

~--=--~----=-==·+------=-~~ ! I -- -------+------ -------1------- -
I I 

---- ------r-, ------------+-------
! I 

--··· ·--------l----~-----1. 

1.3.3 Response Equipment Testing/Deployment 

Date of Last Update: 

Response Equipment Testing and 
Deployment Drill Log 

Last Inspection or Response Equipment Test 
Date: 

Inspection Frequency: 
Last Deployment Drill Date: 
Deployment Frequency: ______________ _ 
Oil Spill Removal Organization Certification 

<if applicable): 

1.3 .4 Personnel 

Date of La.st Update: 
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EMERGENCY RESPONSE PERSONNEL 
Company Personnel 

' Phone number to be used when person is not on-site 

EMERGENCY RESPONSE CONTRACTORS 
Date at Last Update: 

Pt. 112, App. F 

---------------------,-----------~--Tl----------,----·····--·-···-----------:---·-·· -----
Contractor + Phone -1-- Response time 1 Contract responsibility' 

~=-. ---=--1-=---===+ :-::-.::_-=t --=~---=----==-= 
2
-· .. - -l --L---· J--

1 I ~--- -- ---- ----- -----------

:: ________ ~.I ----- • ·------------l- - -- ·---·· ---i----- -~=~=~~-~=-~-~~=~ ·------
1 ~--- ····-------·· -···---

~-----------i- ___ J __ ------- ---1==:-· 

_____ L ____ '._. _ _l- ==~~ --==--~------
, Include evidence of contracts/agreements with response contractors to ensure the availability of personnel and response 

equipment. 

FACILITY RESPONSE TEAM 
Date of Last Update: 

-----·····---·--------------~ 
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FACILITY RESPONSE TEAM-Continued 
Date of Last Update: _____ _ 

----- Team member------,--Re~~onse ti;~-(-minute~)----1-Phon~~-;;;ager ~umber (day/evening) 
--------------t-··------- -------------+·-------------------------- ·--t--·----- -- --·--···--------~-------------/ --

1 I 
--------··-·-- ----------- ------+------------

! I I 

-------~----~11 --- =---=~-=-- ------ -~r-----~-=--- '--= 
I I --===·----r· -=~-- =1--=. ~ ' __ -. 

------+-·· -------'------------

===~----------····· L--===--=-~-=-=: == 
I , i ------------1-··--------·· -------+------··----------
' I I 

~ . --~ -~~f--~- -=--:~±-~~--'.----== 
______________________ L .. -------- -------- ___ J_ ___________ _!_ ______ _ 

Note: If the tac1lity uses contracted help in an emergency response situation. the owner or operator must provide the contrac
tors' names and review the contractors' capacities to provide adequate personnel and response equipment. 

1.3.5 Evacuation Plans 

1.3.5.1 Based on the analysis of the facil
ity, as discussed elsewhere in the plan, a fa
cility-wide evacuation plan shall be devel
oped. In addition. plans to evacuate parts of 
the facility that are at a hig·h risk of expo
sure in the event of a discharg·e or other re
lease must be developed. Evacuation routes 
must be shown on a diagram of the facility 
(see section 1.9 of this appendix). When de
veloping evacuation plans. consideration 
must be given to the following factors. asap
propriate: 

(1) Location of stored materials: 
(2) Hazard imposed by discharged material: 
(3) Discharge flow direction: 
(4J Prevailing wind direction and speed: 
(5) Water currents, tides. or wave condi

tions (if applicable): 
(6) Arrival route of emerg·ency response 

personnel and response equipment: 
(7) Evacuation routes: 
(8) Alternative routes of evacuation: 
(9) Transportation of injured personnel to 

nearest emergency medical facility: 
(10) Location of alarm notification sys

tems: 
(lll The need for a centralized check-in 

area for evacuation validation <roll call>: 
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'12l Selection of a mitigation command 
center: and 

(13) Location of shelter at the facility as 
an alternative to evacuation. 

1.3.5.2 One resource that may be helpful 
to owners or operators in preparing this sec
tion of the response plan is The Handbook of 
Chemical Hazard Analysis Procedures by the 
Federal Emergency Management Agency 
< FEMA J. Department of Transportation 
(DOTJ. and EPA. The Handbook of Chemical 
Hazard Analysis Procedures is available from: 
FEMA . Publication Office. 500 C. Street, 
S.W . Washing·ton. DC 20472. (202) 646-34B4. 

1.3.5.3 As specified in § 112.20(h)(ll(vi). the 
facility owner or operator must reference ex
isting community evacuation planR, as ap
propriate. 

1.3.6 Qualified Individual's Duties 

The duties of the designated qualified indi
vidual are specified in § 112.20(h)(3J(ixJ. The 
qualified individual's duties must be de
scribed and be consistent with the minimum 
requirements in § 112.20(h)(3Jtix). In addition, 
the qualified individual must be identified 
with the Facility Information in section 1.2 
of the response plan. 
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1.4 f-la:.:,urci ,1·.t"a!1u.tion 

This "ection requires the facility owrn.>t or 
operato1· to <:'xamine the fa,:Hity·s operaLon;; 
clcJBely and t.o predict when• di,;clrnrge" t·oulcl 
occur. Hazt~J d evaluation if; a widely user] rn
dustry practice that ,\Jlow:,; facilil~-· owners 
or operators to develop a comp!f:'te under
standing of potential hazards and th<" re
sponse actions necessary to address these 
hazard~. The Hand/'01.>l\ rif' Chemin1i Huzunl 
Analysis Prucedure.1. pn;pa1·pd by the EPA. 
DOT. and the FE<~MA and the Hazardous Mate
rials F:merqency Plmrniny Guide (NRT··l 1. pre
pared by the National Response Team are 
good reference::; for cmHiucti ng· a hazard anal
ysis. Hazard identifica tL;n and evaluation 
will assist facility ownen; or operatorn in 
planning for potential discharges. thereby 
reducing the severity of discharge impacts 
that may occur in the futurn. The evaluation 
also may help the operator idrmtif~· and cor
rect potential sourcei< of discharges. In addi
tion. special hazards to workers and emer
gency response personnel';-; health and safety 
shall be evaluated. ill' well a;-; the facility's 
oil spill history. 

1.1.1 Hazard /dentijication 

The Tank and Surface Impoundment ( SIJ 
forms, or their equivalent. that are part of 
this section must be completed according· to 
the directions below. t"Surfac:e Impound
ment" means a facility ur part of a facility 
which is a natural topographic clepre;;sion. 
man-made excavation. or diked area formed 
primarily of earthen materials !although it 
may be lined with man-made materials). 
which i:o designed to hold an accumulation of 
liquid wastes or waf'te~ containing· free liq
uids. and which is not. an injection well or a 
seepage facility. l Similar worksheets. or 
their equivalent. must be developed for any 
other t~·pe of st.orage containers. 

(J) List each tank ;ti. the facility with a 
separate and distinn iuentif1er. Begin above
grournl tank identifiet'R with an "A" and be
lowground tank identi.fiers with a "B''. or 
suhmit multiple sheets with the al10vegTound 
tanks and belowgroun1! tank;; on separate 
sheets. 

<2l Use gallons for the maximum capacity 
of a tank: and use square feet for the area. 

(3) Using the appropriate identifiers and 
the following instructions. fill in tne appro
priate forms: 

(a) Tank or SI numl>er--Using the afore
mentioned identifiers lA or Bl en' multiple 
reporting· sheets. identify each tank or SI at 
the facility that stores oil 01· hazardou~. ma
terial::<. 

1)1J Subst.anc;e Stored ·For each tank or SI 
identifiecl. record the ntaterial that ii-; ;;tored 
therein. If the tank or SI is used to store 
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rnure than on~· n1~ttt-riaL list aii llt tlit' ~ror!"-)d 
rn,t t Priab. 

',. J Quantit.1· Si ''1·crd· .. -For each ructte:·ial 
stured in eav.h Ulnk ur SL report t.hP avera~<e 
volume of mcittrrial stored on an:v g·i'.·en rb.\' 

«li Tank T.\·pe 01 Surface Area-Ye<U"- Fur 
e~wh tank. 1evort the type of tank (e.;; 
l1uating- top!. and the year the tank was 
originally in~t alled If the tank has he en rt>
fahrica t:ed. the yea:· that the latest refabrica
tiun was completed must be recorded in pa
renthesetS next tu the year installed. For 
each SI. i·econl 1.hP surface area of the im
poundment and th.- .Year it went. into service 

1e) l\Iaximum Capacity--Record the oper
ational maximum <;<cpac-ity for each t11.nk and 
ST If the maximum capacity varies with the 
season. record the upper and lower limits. 

1 f) Failure C'aus<· Record the cause anll 
date of rrny tank 01 SI failure which has re .. 
sulted in a lo<;~ oi tank or SI contents. 

<4) Using the numbers from the t-ank and 
Sl forms. Jal.el a schenrntic drawing of the 
facility. Thi" drawing shall be identical to 
any schemin ll' drawings included in the 
SPCC Plan 

15) Using· knowledg·e of the facility and its 
operations. rlescribe the following in writing: 

1a1 The loading and unloading of transpor
tation vehicles that risk the di~charg·e of oil 
or release of hazardous substances during 
transport pro1:essec-; These operations ma? 
ind ucle load i 11~ and unloading· of trucks. 
r;lilroad can.;_ or n;::;sels. Estimate the vol
ume of mat<1 rial lTl\'Ol\-ed in transfer oper
ations. it the exact volume cannot l:ie deter
rnrned. 

<.bl Day-1'1--day operations that may 
present a risk of discharging oil or releasing 
a hazardous substcrnce. These acti\'ities in
clude scheduled vE>n t.ing« piping repair or re
placement. ntlve maintenance. transfer of 
tank content.s from one tank to another. etc. 
(not includin!(· trani'port.ation-relatecl activi
ties). Estimare the \'olume of material in
\"C1lved in thesE' opPrations. if the exact vol
ume cannot hp determined. 

<cl The secondarv containment volume as
sociated with each tank and or transfer point 
at the facilit .\. Th\' ri':<mbering· scheme devel
oped on the table;-; 01· an equivalent system. 
must be usell to identify each containment 
area. Capacities must he li;;ted for each indi
v.ldual unit '·rank:>. r:;lumps. drainagE, traps. 
and pondsJ. a;-; well as the facility total. 

•.dJ Normal daily throughput for the facil
itv and any etrect on potential discharg·e vol
umes that a nt>gative or po~itive change in 
that throughput mav cause. 
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HAZARD IDENTIFICATION TM,KS 1 

Date of Last Update: 

Tank No 
Substance Stored i 

; (Oil and Hazardous i 
; Substance) : 

' j ' I 

Quantity Stored 
(gallons! 

·--·----------~ 
I -+-

----+----- -
I 

- . - ···------+--- ·-·--------·- - ~-

I I ---+-- -----l 
----------- -+-----------r---·· 

I . ---- -···--··----;--- ----------+----
__________________ _l ___________ L_ _____ _ 

'Tank= any container that stores oil. 
Attach as many sheets as necessary. 

1 Tank Type, Year 

l 
Maximum Capncrty ; 

(gallons! 

---1 
--··----··---t 

i 

Failure/Cause 

i----------·· -· ---+-------· 

I 

i---
.T ____ _ 

I 1-----

' -+-- ---------

I 
---~-----

! L-----··· : ---1------· 
--+ ---------1-----· 

-L===----==~+=-- -- ---
HAZARD IDENTIFICATION SURFACE IMPOUNDMENTS (SIS) 

Date of Last Update 

SI No. T.substance Stored j Qu(~~tro~!~~Surta~~ Are:IYea~TMa~~,~~o~~facit;r-~a1lure/Cause--

====-r::-~-t--- =r -=:-:-+-=------l-== ----r---r=--1 · ----j-- . ··--
-------

' . I I - :f i 

-· ------~1,- ---~~1-----~-----~r-- ----~-=-- ---=-===~~-=i==== ·------------ ,------------- -- .I------· -______ __j __ ··- ------ - --------- ---,---·---

___________ l_ _________ \.._ ---------· ----~---· 1 -------------~--------
Attach as many sheets as necessary. 

1.4 .2 Vulnernbility Analysis 

The vulnerability analysis shall address 
the potential effects (i.e .. to human health. 
property. or the environment) of an oil dis
charge. Attachment C-III to Appendix C to 
this part provides a method that owners or 
operators shall use to determine appropriate 
distances from the facility to fish and wild
life and sensitive environments. Owners or 
operators can use a comparable formula that 
is considered acceptable by the RA. If a com-
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parHhie formula is used. documentation of 
the reliability and analytical soundness of 
the formula must be attached to the re
sponse plan cover sheet. This analysis must 
be prepared for each facility and. as appro
priate. must discuss the vulnerability of: 

<li \Vater intakes (drinking, cooling. or 
othen: 

<2l Schools: 
t3J Medical facilities: 
<4J Residential areas: 
t5l Businesses: 
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(6J Wetlands or other sensitive em·iron-
ments: 2 

(7l Fish and wildlife: 
18l Lakes and streams: 
(9l Endangered flora and fauna: 
(10l Recreational areas: 
(lll Transportation routes (air. lam!. and 

water1: 
(12 l Utilities: and 
(13) Other areas of economic importance 

(e.g .. beaches, marinas 1 including· terreBtri
ally sensitive environments. a<1uatic envi
ronments. and unique habitats. 

1.4"1 Analysis of the Potential tor un ( >1/ 
Discfrnrqc 

Each owner or operator shall analyze the 
probability of a discharge occurring at the 
facility. This analysis shall incorporate fac
tors such as oil discharge his tor;.'. horizontal 
range of a potential disch?org-e. and vulner
ability to natural disaster. and 8hall. as ap
propriate. incorporate oth;.;r factors sur·h as 
tank age. This analy8if' will provide informa
tion for developing discharg-e scenarios for a 
worst case discharge and small and medium 
discharges and aid in the development of 
teehniques to reduce the c;ize and frequency 
of discharges The owner or operator may 
need to research the age of the tanks the oil 
discharg·e hi8tory at the facility. 

I AA Fudlit,lJ Reportul.>/e Oil Spill Histm .11 

Briefly describe the facility's reportable 
oil i'<pill '' hist.ory for thc; Pnt.ire life of the fa
cility to the extent that ::such information il'
reasonablv identifiable. including: 

\ll Date of discharxe(sl: 
!2> List of dischargt• causes: 
(3l Material(sl discharged: 
Ull Amount discharged in g·aJlons: 
U'il Amount of discharge that reached n;wi

gable waters. if applicable: 
(6l Effectiveness and c;ipacity of secondary 

containment: 
(7l Clean-up a"tions taken: 
(81 Steps taken to reduce possibility of re

currence: 
<9> Total oil storag·e capacity oi the tanklsl 

or impoundrnent<sl from which the material 
discharged: 

<lOl Enforcement actwns: 

2 Refrr to the DOC·NOAA "Guidance for Fa .. 
cility and Vessel Response Plans: Fi$h and 
\Yildlife and Sensitive Environments'' (See 
appendix E to this part. section 13. for avail
abilH.y1_ 

·'As described in 40 C'FR part 110. report
~tble oil spills are those that: (a 1 violate ap
plicable water quality standards. or (bJ cause 
a film or sheen upon or discoloration of t.he 
surface of the water or adjoining· shorelines 
or cause a sludge or emulsion to be deposited 
beneath the surface of the water or upon ad
joining shorelines. 
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'll 1 l!:ffet:tiveness of monitorin~ equip
ment: and 

'12J DescriptiornsJ 1Jf how each oil di:-;
charge was detected. 

Tim information solicited in thi:s section 
may be similar to requirements in 40 CFR 
112.4(al. Any duplicate information required 
i.1:: § 112.4<al may he photocopied and inserted. 

I .. I rnsciiw qe Scenarios 

Ln this section. the owner or operator is re
quired to provide a description of the facili · 
t y·s worst ca;;e discharg-e. as well as a small 
and medium clischa.rge. as appropriate. A 
multi-level planning approach has been cho
sen because the response act ions to a dis
charge \i.e .. necec<sary response e(lnipment. 
productf'. and personnel l are dependent on 
t lle mag·nit.ucle of the discharge. Planning· for 
lesser discharge~ is necessary because the 
nature of tht> response may he qualitatively 
different depending· on the quantity of the 
discharge. The facility owner or operator 
;.;hall dif>cuss the potential direction of the 
discharge pathW<t.\'-

1.5.l .\111.111 ::11d .Hediwn !J1schwqes 

1.fi.1.1 To :tdclre.-;;,; multi-levd planning· re
quirements. the owrrer- or operator must con
.,i<ler types Df facility-specific discharg·e 8Ce
nal'io8 that ma.v 1;ontribute to a 8mall or me
dium discharge. The scenario<; shall account 
fe>r ali the operation;; that take placc- at the 
fflcility. including· hut not limited to: 

, 11 Loading and unloading of surfa.•:t' t-rans-
P"l'ta tion: 

(21 Facilit,<.' mailltE'nance: 
;:31 Facility piping. 
i4 l Pumprng stat ions and sumps: 
'51 Oil stot«gE' t «Ilks: 
<6> Vehicle ?'efueling: :'1.!ld 
'71 Age and 'on di ti on of facility «ncl com

ponents. 
l.5.1.2 The scemt!·io'' shall also considc-r 

htctors that affed the response efforts re
quired by the faulity The8e include but are 
not limited to: 

! lJ Size of the clbdrnl'ge: 
1.2> Proximity to downgTarlient w•dls. wa

terways. and drinking water intakes: 
13) Proximit,<.· tu fish and wildlife and i;en

sitive environment;.;: 
<4) Likelihood that the dis1·harg·e will trav

el offsite <i.e .. topography. drninageJ: 
15l Location ol t.he material dischar-g-ed 

fie., on a concrc-te pad or ;lirectJ~· on the 
~oill; 

16> Material disl'harged: 
17) Weather 01 aquatic ccmditions (i.e .. 

river flowl: 
i8J Available remediation el1uipment: 
(9l Probability of a chain reaction of fail

ureb: and 
(10l Direction oi discharge pathw<t~'-
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1.5.2 Worst Case Discharge 

1.5.2.1 In this section. the owner or oper
ator must identify the worst case discharge 
volume at the facility. Worksheets for pro
duction and non-production facility owners 
or operators to use when calculating worst 
case discharge are presented in Appenuix D 
to this part. When planning for the worst 
case discharge response. all of the aforemen
tioned factors listed in the small a;1d me
dium discharge section of the response plan 
shall be addressed. 

1.5.2.2 F'or onshore storage facilities and 
production facilities. permanently 
manifolded oil storage tanks are defined as 
tanks that are designed, installed, andior op
erated in such a manner that the multiple 
tanks function as one storage unit (i.e .. mul
tiple tank volumes are equalized). In this 
section of the response plan, owners or oper
a tors must provide evidence that oil storage 
tanks with common piping or piping systems 
are not operated as one unit. If such evidence 
is provided and is acceptable to the RA. the 
worst case discharge volume shall be based 
on the combined oil storage capacity of all 
manifold tanks or the oil storage capacity of 
the largest sing· le oil storage tank within the 
secondary containment area, whichever is 
greater. For permanently manifolded oil 
storag·e tanks that function as one storage 
unit. the worst case discharge shall be based 
on the combined oil storage capacity of all 
manifolded tanks or the oil storag·e capacity 
of the largest single tank within a secondary 
containment area, whichever is greater. For 
purposes of the worst case discharg·e calcula
tion, permanently manifolded oil storag·e 
tanks that are separated by internal divi
sions for each tank are considered to be sin
gle tanks and individual manifolded tank 
volumes are not combined. 

1.6 Discharge Detection Systems 

In this section. the facility owner or oper
ator shall provide a detailed description of 
the procedures and equipment used to detect 
discharges. A section on discharg·e detection 
by personnel and a discussion of automated 
discharge detection, if applicable. shall be 
included for both regular operations and 
after hours operations. In addition. the facil
ity owner or operator shall discuss how the 
reliability of any automated system will be 
checked and how frequently the system will 
be inspected. 

1.6.1 Discharge Detection by Personnel 

In this section, facility owners or opera
tors shall describe the procedures and per
sonnel that will detect any discharge of oil 
or release of a hazardous substance. A thor
ough discussion of facility inspections must 
be included. In addition, a description of ini
tial response actions shall be addressed. This 
section shall reference section 1.3.1 of the re-
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sponse plan for emergency response informa-
tion. • 

1.6.2 Automated Discharge Detection 

In this section, facility owners or opera
tors must describe any automated discharge 
detection equipment that the facility has in 
place. This section shall include a discussion 
of overiill alarms. secondary containment 
sensors. etc. A discussion of the plans to 
verify an automated alarm and the actions 
to be taken once verified must also be in
cluded. 

1. 7 Plan Implementation 

In this section, facility owners or opera
tors must explain in detail how to imple
ment the facility's emerg·ency response plan 
by describing response actions to be carried 
out under the plan to ensure the safety of 
the facility and to mitigate or prevent dis
charges described in section 1.5 of the re
sponse plan. This section shall include the 
iuentification of response resource8 for 
small, medium, and worst case discharges; 
disposal plans: and containment and drain
age planning. A list of those personnel who 
would be involved in the cleanup shall be 
identified. Procedures that the facility will 
use. where appropriate or necessary, to up
date their plan after an oil discharge event 
and the time frame to update the plan must 
be described. 

1.7.l Response Resources for Small. Medium, 
and worst Case Discharaqes 

1.7.1.1 Once the discharg·e scenarios have 
been identified in section 1.5 of the response 
plan. the facility owner or operator shall 
identify and describe implementation of the 
response actions. The facility owner or oper
ator shall demonstrate accessibility to the 
proper response personnel and equipment to 
effectively respond to all of the identified 
discharge scenarios. The determination and 
demonstration of adequate response capa
bility are presented in Appendix E to this 
part. In addition, steps to expedite the clean
up of oil discharges must be discussed. At a 
minimum. the following items must be ad
dressed: 

r1 > Emergency plans for spill response: 
t2l Additional response training: 
t3> Auuitional contracted help: 
t4) Access to additional response equip

ment experts: and 
(5l Ability to implement the plan including 

response training and practice drills. 
l.7.1.2A recommended form detailing im

mediate actions follows. 
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OIL SPILL RESPONSE-IMMEDIATE ACTIONS 

1. Stop the product flow 

2. Warn personnel .......... ; 

3. Shut off ignition 
sources. 

4. Initiate containment 

5. Notify NRC ................ . 
6. Notify OSC 
7. Notify, as appropriate 

Act quickly to secure 
pumps, close valves, 
etc. 

Enforce safety and secu
rity measures. 

Motors, electrical circuits, 
open flames, etc. 

Around the tank and/or in 
the water with oil 
boom. 

1-800-424-8802 

Source: FOSS, Oil Spill Response-Emergency Proce
dures. Revised December 3, 1992. 

l. 7.2 Disposal Plans 

1.7 .2.1 Facility owners or operators must 
describe how and where the facility intends 
to recover. reuse. decontaminate. or dispose 
of materials after a discharge has taken 
place. The appropriate permits required to 
transport or dispose of recovered materials 
according to local. State, and Federal re
quirements must be addressed. Materials 
that must be accounted for in the disposal 
plan. as appropriate. include: 

(1) Recovered product: 
(2) Contaminated soil: 
(3) Contaminated equipment and mate

rials. including drums. tank parts. val n•s. 
and shovels: 

(4) Personnel protective equipment: 
(5J Decontamination solutions: 
\61 Adsorbents: and 
i7l Spent chemicals. 
1.7.2.2 These plans must he prepared in ac

cordance with Federal (e.g., the Resource 
Conservation and Recovery Act [RCRA]l. 
State, and local regulations, where applica
ble. A copy of the disposal plans from the fa
cility's SPCC Plan may be inserted with this 
section. including any diagrams in those 
plans. 

2. 

3 

4. 

Material Disposal fa -
cility 

---·--·-·--- -·---- J_ ___ _ 

Location RCRA per
mi1Jmanifest 

1. 7.:1 Containment and Drainage Plannzng 

A proper plan to contain and control a dis
charge through drainage may limit the 
threat of harm to human health and the en
vironment. This section shall describe how 
to contain and control a discharg·e through 
drainage. including: 

99 

Pt. 112, App. F 

! lJ The availalJle volume of containment 
rnse the information presented in section 
1.4.1 of the response planl: 

1 2 i The rou t.e of drainage from oil storag·e 
and transfer areas: 

1 :3J The construction materials used in 
drainage troughs: 

•4) The typt> and number of valves and sep
arators used in the drainage system: 

•5l Sump pump capacities: 
(6) The containment capacity of weirs and 

booms that might be used and their location 
(st>e section l.~l.2 of this appendix); and 

17) Other cleanup materials. 
In addition. a facility owner or operator 

must meet the inspection and monitoring re
quirements for drainage contained in 40 CFR 
part 112. subparts A throug·h C. A copy of the 
containment and dramage plans that are re
quired in 40 CFR part 112, subparts A 
through C may he inserted in this sect.ion. 
including any diagrams in those plan8. 

NCYn:: The general permit for stormwater 
drainage ma:v contain additional require
ments. 

l .8 Self-Jnspectwn. Drills1E.rercises. and 
R.esponse Training 

The owner or operator must develC;p pro
gTams for facility response trainin14 and for 
drills,exercises according to the require
ments of 40 CFH. 112.21. Logs must be kept for 
facility drills. exercises. perwnnel response 
training. and spill prevention meetings. 
Much of the recordkeeping information re-
4uired by this section is also contained in 
the SPCC Plan required by 40 CFR 112.3. 
These logs may be included in the faciiity re
sponse plan or kept as an annex to the facil
i t v response plan. 

1.8. 1 Facilit.li Selrinspection 

Under 40 C'FR 112.7(e). you must include 
the writ.ten procedures and records of inspec
tions for each facility in the SPCC Plan. You 
must include the inspection records for each 
container. secondary containment. and item 
of response equipment at the facility. You 
must cross-reference the records of inspec
tions of each container and secondary con
tainment required hy 40 CF'R 112.7(e1 in the 
fal'ility response plan. The inspection record 
of response equipment is a new requirement 
in this plan. Facility self-inspection requires 
two-steps: ( l 1 a checklist of things to in
spect: and (21 a method of recording the ac
tua.l inspection and its findings. Yon must 
note the date of E-ach inspection. You must 
keep facility response plan records for five 
years. You must keep SPCC records for three 
years. 

1.8.1.1. Tank Inspl'<.:tion 

The tank inspection checklist presented 
below has been included as guidance during 



Pt. 112, App. F 

inspections and monitoring. Similar require
ments exist in 40 CFR part 112, subparts A 
through C. Duplicate information from the 
SPCC Plan may be photocopied and inserted 
in this section. The inspection checklist con
sists of the following items: 

TANK INSPECTION CHECKLIST 

1. Check tanks for leaks. specifically looking 
for: 

A. drip marks: 
B. discoloration of tanks: 
C. puddles containing spilled or leaked ma-

terial; 
D. corrosion: 
E. cracks: and 
F. localized dead vegetation. 

40 CFR Ch. I (7-1-04 Edition) 

2. Check foundation for: 
A. cracks: 
B. discoloration: 
C. puddles containing spilled or leaked ma-

terial: 
D. settling: 
E. gaps between tank and foundation: and 
F. damage caused by vegetation roots. 

3. Check piping for: 
A. droplets of stored material: 
B. discoloration: 
C. corrosion; 
D. bowing of pipe between supports: 
E. evidence of stored material seepage 

from valves or seals; and 
F. localized dead vegetation. 

TANK/SURFACE IMPOUNDMENT INSPECTION LOG 
------------------~-----. - -----~--------1-- - -

_____ l_n_sp_e_ctor _____ j·- _ -~nk or SI#----+--- _ _D~t_: ___ --+-- Comments _ 

---+---- - - ______ _J ___________ 1 _______ _ 
! I I 
' ---1-----------+--- - ' 

-------------·----+------·· .... --+---------·------t- f-- I 

_--~t= ~1~--------+--
_··--·--1---------t-

I 

-------------~-------

--__ =t---:-~ -_; ________ +--t-i ~--=--=--=--=------- -+- --+------------+-------
.------it--1------ I -----~-----

! : ----r------t-·-----+------
---~-------·----j_ --------~---

1.8.1.2 Response Equipment Inspection 

Using the Emergency Response Equipment 
List provided in section 1.3.2 of the response 

plan, describe each type of response equip
ment, checking for the following: 
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Response Equipment Checklist 

1. Inventory (item and quantity): 
2. Storage location; 
3. Accessibility (time to access and re

spond); 
4. Operational status1condition: 

Pt. 112, App. F 

5. Actual use/testing· (last test date and fre
quency of testing); and 

6. Shelf life (present age, expected replace
ment date). 

Please note any discrepancies between this 
list and the available response equipment. 

RESPONSE EQUIPMENT INSPECTION LOG 
[Use section 1.3.2 of tt1e response plan as a checklist] 

~-:- ~· ~~~~-~~~~ ··~ 
Comments 

==-===t==--=----.. -------------+--- ---- -------1-- ----·--------
--------------+------- - .. ------------- 1---- ·- ·---------------------

! i --------------- ... ·--------- ·-------+-----.. ·--- ·t-- ...... -------------·------ --·--· ______________ ,,_ 

=-==-==-~-~-~~~--1~=:~-~-- -------=-~---L ~-=:=~~------_-i I 
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---------. ----··-------···--·. ·-·---------· -- -- --·-·- - ······--·- ----- - ---····- ·----·-···· +-·· -· ... 

1.8.1.3 Secondary Containment Inspection 

Inspect the secondary containment (as de
scribed in sections 1.4.1 and 1.7.2 of the re
sponse plan). checking the following·: 

Secondary Containment Checklist 

1. Dike or berm system. 
A. Level of precipitation in dike/available 

capacity: 
B. Operational status of drainage valves: 
C. Dike or berm permeability: 
D. Debris: 
E. Erosion: 
F. Permeability of the earthen floor of 

diked area; and 

i 
---------- - L_ ___ _ 

G. Location, status of pipes. inlets. drain
age beneath tanks. etc. 

2. Secondary containment 
A. Cracks: 
H. Discoloration: 
C. Presence of spilled or leaked material 

(standing liquidl: 
D. Corrosion: and 
E. Valve conditions_ 

3. Retention and drainag·e ponds 
A. Erosion; 
B. Available capacity: 
C. Presence of spilled or leaked material: 
D. Debris; and 
E. Stressed vegetation. 

The tank inspection checklist presented 
below has been included as guidance during 
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inspections and monitoring. Similar require
ments exist in 40 CFR part 112, subparts A 
through C. Similar requirements exist in 40 
CFR 112.7(e). Duplicate information from the 
SPCC Plan may be photocopied and inserted 
in this section. 

1.8 .2 Facility Drills/Exercises 

(A) CWA section 311(j)(fil, as amended by 
OPA, requires the response plan to contain a 
description of facility drills/exercises. Ac
cording to 40 CFR 112.2l(c), the facility 
owner or operator shall develop a program of 
facility response drills/exercises. including 
evaluation procedures. Following the PREP 
guidelines (see Appendix E to this part, sec
tion 13, for availability) would satisfy a fa
cility's requirements for drills/exercises 
under this part. Alternately, under§ 112.2l(c), 
a facility owner or operator may develop a 
program that is not based on the PREP 
guidelines. Such a program is subject to ap
proval by the Regional Administrator based 
on the description of the program provided 
in the response plan. 

(B) The PREP Guidelines specify that the 
facility conduct internal a::id external drills! 
exercises. The internal exercises include: 
qualified individual notification drills, spill 
management team tabletop exercises, equip
ment deployment exercises, and unan
nounced exercises. External exercises in
clude Area Exercises. Credit for an Area or 
Facility-specific Exercise will be given to 
the facility for an actual response to a dis
charge in the area if the plan was utilized for 
response to the discharge and the objectives 
of the Exercise were met and were properly 
evaluated, documented, and self-certified. 

( C) Section 112.20(h){8)(ii) requires the fa
cility owner or operator to provide a descrip
tion of the drill/exercise program to be car
ried out under the response plan. Qualified 
Individual Notification Drill and Spill Man
agement Team Tabletop Drill logs shall be 
provided in sections 1.8.2. l and 1.8.2.2. respec
tively. These logs may be included in the fa
cility response plan or kept as an annex to 
the facility response plan. See section 1.3.3 of 
this appendix for Equipment Deployment 
Drill Logs. 

1.8.2.1 Qualified Individual Notification Drill 
Logs 

Qualified Individual Notification Drill Log 

Date: . ____ ------------ _____ _ 
Company: 

40 CFR Ch. I (7-1-04 Edition) 

Qualified Individual(sJ: 
Emergency Scenario: 

.. --·-- -------------··-------·-- --·-----·-
Evaluation: 

Changes to be Implemented: 

--··-- ------·-··--------·--------
Time Table for Implementation: 

1.8.2.2 Spill Management Team Tabletop 
Exercise Logs 

Spill Manag·ement Team Tabletop Exercise 
Log 

Date: 
Company: 
Qualified Individualts): 
Emergency Scenario: 

-- --------

Evaluation: 

Changes to be Implemented: 

Time Table for Implementation: 

1.8.3 Response Training 

Section 112.21(a) requires facility owners or 
operators to develop programs for facility re
sponse training. Facility owners or operators 
are required by § 112.20(hJ(8)(iiiJ to provide a 
description of the response training program 
to be carried out under the response plan. A 
facility's training program can be based on 
the USCG's Training Elements for Oil Spill 
Response. to the extent applicable to facility 
operations, or another response training pro
gram acceptable to the RA. The training ele
ments are available from the USCG Office of 
Response (G-MOR) at (202) 267-0518 or fax 
1202 > 267-4085. Personnel response training 
logs and discharge prevention meeting logs 
shall be included in sections 1.8.3.1 and 1.8.3.2 
of the response plan respectively. These logs 
may be included in the facility response plan 
or kept as an annex to the facility response 
plan. 

1.8.3.1 Personnel Response Training Logs 

PERSONNEL RESPONSE TRAINING LOG 

Name Response training/date and number of 
hours 
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PERSONNEL RESPONSE TRAINiNG LOG-Continued 

--- -- -- --- --~------ ---r Re;~nse trarnrng/d~t;;-;~d ~umber of Prevention training/date a~d-~~~b;;-ol 

_ ame ____ -----F-- hours ________ 

1 
___ __':_o_~r~ 

===-----==----+==- __:_::-~ ---------------·-·· 
=~-=-==-=--3=_~- = 
=~=-:--=----=~==--==~-+==~~ 

1.8.3.2 Discharge Prevention Meetings Logs 

DISCHARGE PREVENTIO~ MEETING LOG 

)ate: 
Utendees: 

···-·-----t· 

--~ 
I 

··------------1 

------------ ---------~-------

Sub1ect/issue identified Required act!on i 
--- -------- - --------------!----- -

lmplementat1on date 

' --~-··-------------- -----+-· -------···---- ,,,,, ---· ------- -··-··----+--

1 

--+-----+---
----i----

1 ,., ---+------ ----
+-------

_J ___________ _ 

1 . .9 Diagrams 

The facility-specific response plan shall in
:;lucle the following diagrams. Additional dia
~Tams that would aid in the development of 
response plan sections may also be included. 

(ll The Site Plan Diagram shall, as appro-
priate. include and identify: 

(A) the entire facility to scale: 
(B) above and below ground bulk oil stor

age tanks: 
(C) the contents and capacities of bulk oil 

storage tanks: 
(Dl the contents and capacity of drum oil 

storage areas: 
(El the contents and capacities of surface 

impoundments: 
(Fl process buildings: 
(G) transfer areas: 
(li) secondary containment systems (loca

tion and capacity); 

103 

····----r··· 

--- - + 

(Il stnlCtures where hazardous materials 
are stored or handled. including mate
rials stored and capacity of storage: 

(.J1 location of communication and eme1·
g-ency response equipment: 

!Kl locat.ion of elec-t.rical equipment which 
contains oil: and 

(L) for complexes only. t-he interfm:e(sl 
ii.e .. valve or componentJ between the 
portion of the facility regulated by EPA 
and the portiorns> regulated by other 
Agencies. In most cases. this interface is 
defined as the last valve inside secondary 
containment before piping leave::; the ::iec
ondary containment area to connect to 
the transportation-related portion of the 
facility (i.e .. t.he structure used or in
tended to be used to transfer oil to or 
from a vessel or pipeline). In the absence 
of secondary containment. this interface 
is the valve manifold adjacent to the 
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tank nearest the transfer structure as de
scribed above. The interface may be de
fined differently at a specific facility if 
agreed to by the RA and the appropriate 
Federal official. 

(2) The Site Drainage Plan DiagTam shall. as 
appropriate, include: 

(Al major sanitary and storm sewers, man-
holes, and drains; 

(Bl weirs and shut-off valves: 
(CJ surface water receiving streams: 
(D) fire fighting water sources; 
(E) other utilities; 
(FJ response personnel ingress and egress: 
(G) response equipment transportation 

routes; and 
(H) direction of discharge flow from dis

charge points. 
(3) The Site Evacuation Plan Diagram shall, 

as appropriate. include: 
(Al site plan diagram with evacuation 

route(s); and 
(Bl location of evacuation regrouping 

areas. 

1.10 Security 

According to 40 CFR 112.7(g) facilities are 
required to maintain a certain level of secu
rity, as appropriate. In this section, a de
scription of the facility security shall be pro
vided and include, as appropriate: 
(}) emergency cut-off locations (automatic 

or manual valves); 
(2) enclosures (e.g., fencing. etc.>: 
(3) guards and their duties, day and night: 
(4) lighting; 
(5) valve and pump locks; and 
(6) pipeline connection caps. 
The SPCC Plan contains similar informa
tion. Duplicate information may be 
photocopied and inserted in this section. 

2.0 Response Plan Cover Sheet 

A three-page form has been developed to be 
completed and submitted to the RA by own
ers or operators who are required to prepare 
and submit a facility-specific response plan. 
The cover sheet (Attachment F-1) must ac
company the response plan to provide the 
Agency with basic information concerning 
the facility. This section will describe the 
Response Plan Cover Sheet and provide in
structions for its completion. 

2.1 General Information 

Owner/Operator of Facility: Enter the name 
of the owner of the facility (if the owner is 
the operator). Enter the operator of the fa
cility if otherwise. If the ownerioperator of 
the facility is a corporation, enter the name 
of the facility's principal corporate execu
tive. Enter as much of the name as will fit in 
each section. 

(1) Facility Name: Enter the proper name of 
the facility. 

40 CFR Ch. I (7-1-04 Edition) 

<2> Facility Address: Enter the street ad
dress. city. State, and zip code. 

(3l Facility Phone Number: Enter the phone 
number of the facility. 

(4) Latitude and Longitude: Enter the facil
ity latitude and longitude in degrees, min
utes. and seconds. 

(5) Dun and Bradstreet Number: Enter the 
facility's Dun and Bradstreet number if 
available (this information may be obtained 
from public library resources). 

(6l North American Industrial Classifica
tion System <NAICS> Code: Enter the facili
ty's NAICS code as determined by the Office 
of Management and Budget (this information 
may be obtained from public library re
sources.) 

(7) Largest Oil Storage Tank Capacity: Enter 
the capacity in GALLONS of the largest 
aboveground oil storage tank at the facility. 

(8l Maximum Oil Storage Capacity: Enter the 
total maximum capacity in GALLONS of all 
aboveground oil storage tanks at the facil
ity. 

(9l Number of Oil Storage Tanks: Enter the 
number of all aboveground oil storage tanks 
at the facility. 

(10) Worst Case Discharge Amount: Using in
formation from the worksheets in Appendix 
D. enter the amount of the worst case dis
charge in GALLONS. 

(11) Facility Distance to Navigable Waters: 
Mark the appropriate line for the nearest 
distance between an opportunity for dis
charge (i.e., oil storage tank, piping, or 
flowline) and a navigable water. 

2.2 Applicability of Substantial Harm Criteria 

Using the flowchart provided in Attach
ment C-I to Appendix C to this part. mark 
the appropriate answer to each question. Ex
planations of referenced terms can be found 
in Appendix C to this part. If a comparable 
formula to the ones described in Attachment 
C-III to Appendix C to this part is used to 
calculate the planning distance, documenta
tion of the reliability and analytical sound
ness of the formula must be attached to the 
response plan cover sheet. 

2.3 Certification 

Complete this block after all other ques
tions have been answered. 

3.0 Acronyms 

ACP: Area Contingency Plan 
ASTM: American Society of Testing Mate-

rials 
bbls: Barrels 
bpd: Barrels per Day 
bph: Barrels per Hour 
CHRIS: Chemical Hazards Response Informa-

tion System 
CWA: Clean Water Act 
DOI: Department of Interior 
DOC: Department of Commerce 
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>OT: Department of Transportation 
;p A: Environmental Protection Agency 
'EMA: Federal Emergency Management 
Agency 

'R: Federal Register 
al: Gallons 
pm: Gallons per Minute 
lAZMAT: Hazardous Materials 
,EPC: Local Emergency Planning Com
mittee 

1MS: Minerals Management Service (part of 
DOI) 

!AICS: North American Industrial Classi
fication System 

!CP: National Oil and Hazardous Substances 
Pollution Contingency Plan 

!OAA: National Oceanic and Atmospheric 
Administration (part of DOCl 

!RC: National Response Center 
iRT: National Response Team 
>PA: Oil Pollution Act of 1990 
>SC: On-Scene Coordinator 
'REP: National Preparedness for Response 
Exercise Program 

tA: Regional Administrator 
WRA: Resource Conservation and Recovery 
Act 

tRC: Regional Response Centers 
tRT: Regional Response Team 
tSPA: Research and Special Programs Ad
ministration 

JARA: Superfund Amendments and Reau
thorization Act 

lERC: State Emergency Response Commis-
sion 

mW A: Safe Drinking Water Act of 1986 
H: Surface Impoundment 
;pee: Spill Prevention, Control, and Coun

termeasures 
JSCG: United States Coast Guard 
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relopment. 1987. Siting of HUD-Assisted 
"rojects Near Hazardous Facilities: Accept
tble Separation Distances from Explosive 
md Flammable Hazards. Prepared by the Of
:ice of Environment and Energy, Environ
nental Planning Division, Department of 
:lousing and Urban Development. Wash
ngton, DC. 

U.S. DOT, FEMA and U.S. EPA. Handbook 
)f Chemical Hazard Analysis Procedures. 

U.S. DOT, FEMA and U.S. EPA. Technical 
J.uidance for Hazards Analysis: Emergency 
Planning for Extremely Hazardous Sub
stances. 

The National Response Team. 1987. Haz
"'rdous Materials Emergency Planning 
Guide. Washington, DC. 

The National Response Team. 1990. Oil 
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Offahore Inspection and Enforcement Divi
sion. 1988. Minerals Management Service. 
Offshore Inspection Program: National Po
tential Incident of Noncompliance 1.PINCl 
List. Reston, VA. 

ATTAC:H'.\!ENT>' TO APPEN!JIX F 

Attachment F l ·Bf'sponse Plan Cover Sheet 

This cover ;;heet will provide EPA with 
basic information concerning the facility. It 
must accompany a submitted facility re
sponse plan. Explanations and detailed in
structions can be found in Appendix F. 
Please type or write leg'ibly in blue or ulack 
ink. Public reporting burden for the collec
tion of this information is estimated to vary 
from 1 hour to 270 hours per response in the 
first year, with an average of 5 hours per re
sponse. This estimate includes time for re
viewing instructions. searching existing data 
sources, gathering the data needed, and com
pleting· and reviewing· the collection of infor
mation. Send comments regarding the bur
den estimate of this information, including· 
suggestions for reducing this burdP.n to: 
Chief. Information Policy Branch. Mail Code: 
PM-2822, U.S. Environmental Protection 
Agency, Ariel Rios Building-. 1200 Pennsyl
vania Avenue. NW .. Washington, DC 20460: 
and to the Office of Information and Regu
latory Affairi:;, Office of Management and 
Budg·et. Washington D.C. 20503. 

GENERAL I:-o;FORl\IATION 

Owner10perator of Facility: 

Facility Name: 
Facility Address (street address or routei: 

City. State, and U.S. Zip Code: 

Facility Phone No.: 
Latitude (Degrees: NorthJ: 

degrees, minutes. seconds 
Dun & Bradstreet Number: 1 

Largest Aboveground Oil Storag·e Tank Ca
pacity (Gallons): 

Number of Aboveground Oil Storage Tanks: 

Longitude (Degrees: Westl: 

degrees, minutes. seconds 

1 These numbers may be obtained from pub
lic library resources. 
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North American Industrial Classification Yes 
System (NAICSl Code:' No 

Maximum Oil Storage Capaeity tGallonsl: 
Worst Case Oil Discharge Amount (Gallons): 
Facility Distance to Navigable Water. Mark 

the appropriate line. 
0-1/1 mile '.<i- 112 mile '"-1 mile >l 

mile 

Does the facility have a total oil storage 
capacity greater than or equal to 1 million 
gallons and has the facility experienced a re
portable oil spill 2 in an amount greater thai 
or equal to 10,000 gallons within the last 5 
~·ears9 

Yes 

APPLICABILITY OF SUBSTA'.'JTL\L HARM No 
CRITERIA 

Does the facility transfer oil over-water 2 

to or from vessels and does the facility ha\·e 
a total oil storage capacity §;reater than or 
equal to 42.000 gallons9 

Yes 
No 

Does the facility have a total oil storag·e 
capacity greater than or equal to 1 million 
gallons and, within any storage area, does 
the facility lack secondary containment 2 

that is sufficiently large to contain the ca
pacity of the largest aboveground oil storage 
tank plus sufficient freeboard to allow for 
precipi ta ti on? 
Yes 
No 

Does the facility have a total oil storag·e 
capacity greater than or equal to l million 
gallons and is the facility located at a dis
tance 2 (as calculated using the appropriate 
formula in Appendix C or a comparable for
mula) such that a discharge from the facility 
could cause injury to fish and wildlife and 
sensitive environments?" 
Yes 
No 
Does the facility have a total oil storage ca

pacity greater than or equal to l million 
gallons and is the facility located at a dis
tance 2 (as calculated using the appropriate 
formula in Appendix C or a comparable for
mula) such that a discharge from the facil
ity would shut down a public drinking· 
water intake? 2 

2 Explanations of the above-referenced 
terms can be found in Appendix C to this 
part. If a comparable formula to the ones 
contained in Attachment C-III is used to es
tablish the appropriate distance to fish and 
wildlife and sensitive environments or public 
drinking water intakes. documentation of 
the reliability and analytical soundness of 
the formula must be attached to this form. 

"For further description of fish and wildlife 
and sensitive environments, see Appendices 
I. II, and III to DOC/NOAA's "Guidance for 
Facility and Vessel Response Plans: Fish and 
Wildlife and Sensitive Environments" (see 
Appendix E to this part. section 13. for avail
ability) and the applicable ACP. 

CERTIFICATIO;..; 

I certify under penalty of law that I have 
personally examined and am familiar with 
the information submitted in this document. 
and that based on my inquiry of those indi
viduals responsible for obtaining informa
tion. I believe that the submitted informa
tion is true. accurate, and complete. 

Sig·na ture: .. . . .._ .. _ .. 
Name (Please type or printl: 

Title: 

Date: 

[.59 FR 34122. July 1, 1994: 59 FR 49006, Sept. 
26. 1994. as amended at 65 FR 40816. June 30, 
2000: 65 FR 43840, July 14. 2000: 66 FR 34561. 
June 29. 2001: 67 FR 47152. July 17, 2002) 

PART 113-LIABILITY 
SMALL ONSHORE 
FACILITIES 

LIMITS FOR 
STORAGE 

Subpart A-Oil Storage Facilities 

Sec. 
113.1 Purpose. 
113.2 Applicability. 
113.3 Definitions. 
113.4 Size classes and associated liability 

limits for fixed onshore oil storage facili
ties. 1.000 barrels or less capacity. 

113.5 Exclusions. 
113.6 Effect on other laws. 

ACTHORITY: Sec. 3ll(f)(2), 86 Stat. 867 (33 
lJ.S.C. 1251 (1972)). 

SOURCE: 38 FR 25440. Sept. 13. 1973, unless 
otherwise noted. 

Subpart A-Oil Storage Facilities 

§ 113.1 Purpose. 

This subpart establishes size classi
fications and associated liability limits 
for small onshore oil storage facilities 
with fixed capacity of 1.000 barrels or 
less. 
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113.2 Applicability. 
This subpart applies to all onshore 

ll storage facilities with fixed capac
.y of 1.000 barrels or less. When a dis
:i.arge to the waters of the United 
tates occurs from such facilities and 
hen removal of said discharge is per
>rmed by the United States Govern-
1ent pursuant to the provisions of sub
~ction 311\c)(l) of the Act. the liability 
f the owner or operator and the facil
.y will be limited to the amounts spec
'ied in § 113.4. 

113.3 Definitions. 
As used in this subpart. the following 

:irms shall have the meanings indi -
a,ted below: 
(a) AhovE'ground storage facility 

ieans a tank or other container. the 
ottom of which is on a plane not more 
han 6 inches below the surrounding 
i:trface. 
(b) Act means the Federal Water Pol-

1tion Control Act, as amended, 33 
: S.C. 1151. et seq. 
(c) Barrel means 42 United States gal

)ns at 60 degTees Fahrenheit. 
idJ Belowground storage facility 

1eans a tank or other container lo
ated other than as defined as "Above
round". 
(e) Discharge includes, but is not lim
~ed to any spilling, leaking. pumping. 
ouring, emitting. emptying or dump
r1g. 
(f) Onshore Oil Storage Facility means 

ny facility (excluding motor vehicles 
nd rolling stock) of any kind located 
n. on. or under. any land within the 
Tnited States. other than submerged 
::u1d. 

(g J On-Scene Coordinator is the single 
'ederal representative designated pur
uant to the National Oil and Haz
rdous Substances Pollution Contin
·ency Plan and identified in approved 
tegional Oil and Hazardous Substances 
>ollution Contingency Plans. 

(h) Oil means oil of any kind or in 
,ny form. including but not limited to. 
>etroleum. fuel oil, sludge, oil refuse. 
end oil mixed with wastes other than 
lredged spoil. 

( i) Remove or removal means the re
no val of the oil from the water and 
;horelines or the taking of such other 
lctions as the Federal On-Scene Coor
linator may determine to be necessary 

§ 113.6 

to minimize or mitigate damage to the 
public health or welfare. including but 
not limited to. fish. shellfish. wildlife. 
and public and private property. shore
lines. and beaches. 

Additionally. the terms not otherwise 
defined herein shall have the meanings 
assigned them by section 311<al of the 
Act. 

§ 113.4 Size classes and associated li
ability limits for fixed onshore oil 
storage facilities, 1,000 barrels or 
less capacity. 

Unless the United States can show 
that oil was discharged as a result of 
willful negligence or willful mis
conduct within the privity and knowl
edge of the owner or operator. the fol
lowing limits of liability are estab
lishecl for fixed onshore facilities in the 
classes specified: 

(a1 Aboveground storage. 

Size class 

I .. 
II .. 
Ill 
IV 

Up to 10 
! 11 to 170 
· 171 to 500 
i 501 to 1.000 

4.000 
60.000 

150 000 
200.000 

(bJ Belowground storage. 

I .... 
II. 
Ill 
IV 

Size class 

§ 113.5 Exclusions. 

T--· ... ··---r 

. Capacity (bar- ' Limit 

j _ _'.._els~- t-~dollars) 

1 Up to 10 5.200 
i 11 to 170 . 78 000 
'171 to500 ... i 195.000 
J 501 to 1 .000 260.000 

This subpart does not apply to: 
(a) Those faci.lities whose average 

daily oil throughout is more than their 
fixed oil storage capacity. 

(bJ Vehicles and rolling- stock. 

§ 113.6 Effect on other laws. 

Nothing herein shall be construed to 
J.imit the liability of any facility under 
State or local law or under any Federal 
law other than section 311 of the Act. 
nor shall the liability of any facility 
for any charges or damages under 
State or local law reduce its liability 
to the Federal Government under sec
tion 311 of the Act. as limited by this 
subpart. 
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Sec. 

PART 116-DESIGNATION OF 
HAZARDOUS SUBSTANCES 

116.l Applicability. 
116.2 Abbreviations. 
116.3 Definitions. 
116.4 Designation of hazardom; substances. 

Al-THORITY: Secs. 31l(IJH2HAl and 501\al. 
Federal Water Pollution Control Act <33 
U.S.C. 1251 et seq.l. 

~ 116.1 Applicability. 

This regulation desig-natel::\ hazarclout' 
substances under section 3ll(b )(2)( Al of 
the Federal Water Pollution Control 
Act cthe Actl. The regulation applies to 
discharges of substances designated in 
Table 116.4. 

[43FR10474, Mar. 13. 19781 

§ 116.2 Abbreviations. 

ppm=parts per million 
mg=milligTarn( s l 
kg=kilogram(sl 
rng·l=milligrams(sl per liter:c (approx.) ppm 
mg/kg·=milligram(s) 1wr kilof(rarn= (approx. J 

ppm 

l43 FR 10474. Mar. 13. 1978J 

§ 116.3 Definitions. 

As used in this part. all terms shall 
have the meaning defined in the Act 
and as given below: 

The Act means the Federal \Vater 
Pollution Control Act. a8 amendeu by 
the Federal Water Pollution Control 
Act Amendments of 1972 (Pub. L. 92· 
500!. and as further amenrled by the 
Clean Water Act of 1977 (Pub. L. 95-· 
217). 33 U.S.C. 1251 et seq.: and as fur
ther amended by the Clean Water Act 
Amendments of 1978 <Pub. L. 95-676i: 

Animals means appropriately sen
sitive animals which carry out respira
tion by means of a 1 ung· structure per
mitting gaseous exchange between air 
and the circulatory system: 

Aquatic animals means appropriately 
sensitive wholly aquatic animals which 
carry out respiration by means of a gill 
structure permitting gaseous exchange 
between the water and the circulatory 
system: 

Aquatic flora means plant life associ
ated with the aqua tic eco-system in
cluding. but not limited to. algae and 
higher plants: 

40 CFR Ch. I (7-1-04 Edition 

Contiguous zone means the entiri 
zone established or to be established b: 
the United States under article 24 o 
the Convention of the Territorial Se~ 
and the Contiguous Zone; 

Discharge includes. but is not limite( 
to. any spilling. leaking, pumping 
pouring. emitting, emptying or dump 
ing. but excludes (A) discharges iI 
compliance with a permit under sec 
Lion 402 of this Act. <Bl discharges re 
su 1 ting from circumstances identifiet 
and reviewed and made 8, part of thf 
public record with respect to a permi 
issued or modified under section 402 o 
this Act. and subject to a condition ii 
such permit. and (Cl continuous or an 
ticipated intermittent discharges frorr 
a point source. identified in a permit 01 

permit application under section 402 o 
this Act. which are caused by event~ 
occurring within the scope of relevani 
operating or treatment systems; 

LC50 means that concentration o: 
material which is lethal to one-half o 
the test population of aquatic animah 
upon continuous exposure for 96 houn 
or less. 

lvli.rture means any combination o; 
tvrn or more elements and/or com· 
pounds in solid, liquid. or gaseous forrr 
except where such substances have un
dergone a chen1ical reaction so as tc 
become inseparable by physical means. 

Navi,qable waters is defined in section 
50217 > of the Act to mean "waters of thE 
United States. including the territorial 
seas." and includes. but is not limited 
to: 

( 1) All waters which are presently 
used. or were used in the past. or ma.v 
be susceptible to use as a means to 
transport interstate or foreign com
merce. including all waters which are 
subject to the ebb and flow of the tide. 
and including adjacent wetlands; the 
term wetlands as used in this regula
tion shall include those areas that are 
inundated or saturated by surface or 
ground water at a frequency and dura
tion sufficient to support, and that 
under normal circumstances do sup
port. a prevelance of vegetation typi
cally adapted for life in saturated soil 
conditions. Wetlands generally include 
swamps. marshes. bogs and similar 
areas: the term adjacent means bor
dering, contiguous or neighboring; 
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(2) Ttibutaries of navigable waters of 
he Unit,ed States. including adjacent 
·et.lands: 
<3) Interstate waters. including wet.

u1ds: and 
i 4) All other waters of the United 

.tat.es ;mch as intrastate lakes. riv1ffs. 
treams. mudflats. sandflats and wet,-
1.nds. the use. degradation or destntc
ion of which affect, interstate corn
rnrce including-. but not limited to: 
( i > Intrastate lakes. rivers, streams. 

ncl wetlands which are utilized by 
nterstate travelers for rect'eatioual or 
ther purposes; and 
<ii) Intrastate lakes. rivers. streams. 

nd wetlands from which fish or shell
lsh are or could be taken and solrl in 
nterstate commerce: and 
(iii) Intrastate lakes. rivers. streams. 

nd wetlands which are utilized for in
_ustrial purposes by industries in 
nterstate commerce. 

favigable waters do not include prior 
onverted cropland. Notwithstanding 
he determination of an area's status 
,s prior converted cropland by any 
>ther federal agency. for the purposes 
>f the Clean Water Act, the final au
,hority regarding Clean Water Act ju
·isdiction remains with EPA. 

Offshore facility means any facility of 
my kind located in, on. or under. any 
if the navigable waters of the United 
'tates. and any facility of any kind 
vhich is subject to the jurisdiction of 
,he United States and is located in, on, 
ir under any other waters. other than 
t vessel or a public vessel: 

Onshore facility means any facility 
including, but not limited to. motor 
rehicles and rolling stock) of any kind 
ocated in. on, or under. any land with
n the United States other than sub
nerged land: 

Otherwise subject to the jurisdiction of 
he United States means subject to the 
urisdiction of the United States by 
:irtue of United States citizenship. 
Jnited States vessel documentation or 
:rnmbering, or as provided for by inter
.lational agreement to which the 
United States is a party. 

A discharge in connection with activi
ties under the Outer Continental Shelf 
Lands Act or tile Deepwater Port Act of 
1974, or which may affect natural re· 
sources belon_qing to, appertaining to, or 
under the e:rc/usive management author-

§ 116.4 

ity of tile r·111ted States (rnciudin_q rc
soz,rccs under Ille Fi.slwry C'onserratio•z 
and lvfanagemr·nt Act !'f 1976'), rnean8: ( 1; 
A <lischarge into :rny waters bt'yond the 
co11t.iguous zone from any ve8sel 01· 011-

shore or off short> facility. which \ essel 
or facility h-; suhJ<>ct. to or is engaged in 
activities under tht~ Outer Conti1wntal 
Slwlf Lands Act or the DeepwatPr Port 
Act of Hl74, and en any dischargP into 
an.1- waters h<>yond tllP contiguous ;;one 
which contain. ('O\'t't'. or support any 
natural resource lwlonging- to. app(>r 
taining t.o. 01· undc_,1· the exclusive man
agement authority of the United 
States \including resources under the 
Fislwry Con::;ervatinn and Management 
Act of 1976). 

l'Hblic vessel mea_ns a vessel owl!ed or 
bareboat-chartered and operated b~' the 
United States. or a State or political 
subdivision thereof. or by a foreign na
tion. except when such vessel is en
gaged in commerce 

Tnritorial seas means the belt of the 
seas measured from the line of ordi
nary low wat,er along that portion of 
the coast which is in direct contact 
with the open sea and the line marking 
the seaward limit of inland waters. and 
extending seaward a distance of 3 
miles. 

Vessel meanH every description of 
watercraft or other artificial contriv
ance used, or eapabl e of being used. as 
a means of transportation on water 
other than a public vessel; 

[43 FR 10474, Mar. 13. 1978: 43 FR 27533. June 
26. 1978, as amernle<l at 44 FR 10266. Feb. 16. 
1979: 58 FR 45039. Aug. 25. 1993] 

§ 116.4 Designation of hazardous sub
stances. 

The elements and compounds appear
ing in Tables 116.4 A and B are des
ignated as hazardous substances in ac
cordance with section 31libH2HA > of 
the Act. 'l'his de8ignation includes any 
isomers and hydrates. as well as any 
solutions and mixtures containing 
these substanct'S. Synonyms and Chem
ical Abstract System (CASJ numbers 
have been adderl for convenience of the 
user only. In case of any disparity the 
common names shall be considered the 
designated substance. 

109 



§ 116.4 

Common name 

A.oitaidehyde 
A.cetic acid 
Acetic anhydride 
Acetone cyanohydrin 

Acetyl bromide 
Acetyl ct1loride . 
Acrolein 

Acrylonitrile 

Adipic acid ... 
Aldrin 
Ally! alcohol 
Ally! chloride 

Aluminum sulfate 
Ammonia 
Ammonium acetate 
Ammonium benzoate 
Ammonium bicarbonate 

Ammonium bichromate 
Ammonium bifluoride 

Ammonium bisulfite . 
Ammonium carbamate . 
Ammonium carbonate 
Ammonium chloride 

Ammonium chromate . 
Ammonium citrate dibas1c . 

Ammonium fluoborate . 

Ammonium fluoride 
Ammonium hydroxide 
Ammonium oxalate 

Ammonium silicofluoride 
Ammonium su!famate 
Ammonium sulfide 
Ammonium sulfite 

Ammonium tartrate 

Ammonium thiocyanate 

Amly acetate 

Aniline 

Antimony pentachloride 
Antimony potassium tartrate 

Antimony tribromide 
Antimony trichloride 
Antimony trifluoride 
Antimony trioxide 
Arsenic disulfide . 
Arsenic pentoxide 
Arsenic trichloride 

Arsenic trioxide 
Arsenic trisulfide .. 
Barium cyanide 
Benzene 
Benzoic acid . 

Benzonitnle 

40 CFR Ch. I (7-1-04 Edition; 

TABLE 116.4A-LIST OF HA?A.RDOJS SUBSTANCES 

.... , 

.. I 

. . . . . ! 

.... I 

CAS f\Jo Syncwyms Isomers GAS No. 
_j 

15070 1 Ethanal. ethyl alJehyde. acetic aldehyde 
64197 : Glacial acetic acid. vinegar acid . 

108247 
1 

Acetic ox1dB. acety! oxide 
75865 ' 2-methyllactunitrile. alpha-

$06067 
79367 ! 

hydroxyisobutyron,tcile 

107028 i 2-propena!. acrylic aldehyde. acrylaldehyde. 
' acraldehyde 

107131 i Cyanoethylene Furn1grain Ven10x 
j propene1trile. vinyl cyanide. 

124049 ; Hexanedio1c acid .... . .. .. .. 
309002 . Octalene. HHDN 
107186; 2-propen-1-ol 1-propenol-3. vinyl carbmol. 
1070S1 '.i-chl:>ropropene. 3·chloropropylene. 

Chlorallylene 
10043013 ·Alum 
7664417 I .. .. .. .. . ... 

631618' Acetic acid ammonium. salt 
1863634 '1 

1066337 I Acid ammonium carbonate. ammon.1uf11 .. h;dro- I 
gen carbonate ! 

~;:~~~~ I Acid ammon1~f11 tl~oride. ~f11f11~~i~f11 t;;c1;~gen : 
i fluoride ' 

10192300 ! . .. .. .. .. .... . ..... i 
1111780 I Ammonium aminoformate . 

12~~~g~~ I Af11f11~niuf11 muriate. sal ammoniac. ~~lf11i~~- I 
Amchlor 

7788989 
3012655 D1ammonium citrate. citric acid d1ammonium ! 

salt. 
13826830 Ammonium fluoroborate. ammonium 

I borofluoride 
12125018 Neutral ammonium fluoride 

1336216 I 
6009707 I 
5972736 I 

14258492 . ... .... . ........ . 
16919190 I Ammonium fluosil1cate 

7773060 · Ammate. AMS. ammonium amidosulfate 
12135761 
10196040 
10192300 
3164292 

14307438 
1762954 

Tartaric acid ammonium salt 

Ammonium rhodarnde, ammonium 

628637 
sulfocyanate, ammonium sulfocyanide 

Amylacetic ester ...... I IS0-

Pear oil 1 sec-
Banana 011 . ) tert-

62533 Aniline 011 phenylam1ne. aminobenzene. 
i aminophen. kyanol 

7647189 I ...... . ... · ····· ·· ................ · · .. · j 
28300745 I Tartar emetic, tartrated antimony. tartanzed 

I antimony, potassium ant1monyltartrate. 
7789619 I ......................... . 

10025919 1 Butter of antimony 
7783564 i Antimony fluoride 
1309644 I Diantimony trioxide. flowers of antimony 
1303328 Red arsenic sulfide 
1303282 Arsenic ac:d anhydride. arsenic oxide ............ . 
7784341 Arsenic chloride. arsenious chloride. arsenous : 

chloride. butter of arsenic. 
1327533 Arsenious acid. arsen1ous oxide. white arsenic 
1303339 I Arsenious sulfide, yellow arsenic sulfide 
5i~~~~ j c;~l~h~~~i~,~~e be~~~i 
65850 ; Benzenecarboxylic acid. phenylformic acid. 

' dracylic acid. 
100470 1 Phenyl cyanide. cyanobenzene 
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. . . . . . ! 
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TABLE 116.4A-LIST OF HAZARDOUS SUBSTANCES-Continued 

----- co,;~;--;;;;;;;;---\c~-- -----Synan:;~~-·-·- --, 1---ls_o_.,;~;;--rcAS-N~ 

--------------+-_:::__:_:__+---·-·----- ---··-··---- ·+----- --·--· 
enzoyl chloride ' 988841' Benzenecarbonyl chloride I 

:~~~~h~~:~~de I 7;~:i~ : : : · : : :: ·· .. :·::·:· ·· I 
erylliurn fluoriae ....... 

1

i 7787497 ... ....... .. ... ....... . . .. ... ...... . ..... ·.·.·· ..... 

1

. .·.·.· .. · .. ·.·.· .. ·.··· . 

e1yliium nitrate 77875551 . . . . . . . . . . . . . .. . . . . . .. . ·.. .. 
13597994 . .. ......... ........... . .. 

utyl acetate ............ 1, 123864 ! Acetic acid butyl ester . . . i iso-

!
j . I sec- ......... . 

109739 11-arnmobutane I :::- ::··::··:··· utylamine 

•butyl phthalate . 

utyric acid 
admium acetate ... 
admium bromide 
admium chloride 
alcium arsenate 
alcium arsenite 
alcium carbide 
alcium chromate . 

:alcium cyanide . 
.alcium dodecylbenzenesulfonate 
.alcium hypochlorite . 
:aptan .. 
:arbaryl . 
:arbofuran 
:arbon disulfide 
:arbon tetrachloride 
:hlordane .. 
:hlorine 
:hlorobenzene 
'.hloroform 
:hlorpyrifos 
:hlorosulfonic acid . 
:hromic acetate . 
:hromic acid 
:hromic sulfate 
:hromous chloride 
:obaltous bromide 
;oabaltous formate . 
:obaltous sulfamate 
:oumaphos .. 
:resol .. 

:rotonaldehyde 
;upric acetate . 
;upric acetoarsenite 

:upric chloride 
:upric nitrate 
;upric oxalate 
:upric sulfate 
~upric sulfate, ammonJated 
;upric tartrate 
;yanogen chloride 
:yclohexane 

'.4-0 acid 
'.4-0 ester 

..... i 

J 
1 

sec- ..... 
1 J sec- .. 
I . . 1ert- . 

84742 1 1.2-benzened1carboxyl1c acid, dibutyl ester, I 
\ dibutyl phthalate. 

107926 ! Butanoic acid, ethylacetic acid : iso-
543908 1 ·· I 

7789426 I .......... ...... ....... .... . ...... ... . J 

1 ~i~:~:~ I T;ic~i~i~,;, ~rth~~~~~n~i~ I 
527;~1g~ \ C~;bld~ ~~~tyl~nog~n .. . . ...... · I 
13765190 I Calcium chrome yellow. geblin, yellow ultra- · 

I 1, .. 

592018 ' manne 

262640621 
7778543 I 

133062 I Orthocide-406, SR-406, Vancide-89 
63252 1 Sevin . . . . . . . . . . . . . . . ............ . 

1563662 I Furadan . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . ....... . 
75150 i Carbon b1sulfide, dith1ocarbonic anhydride 
56235 ! Tetrachloromethane Perchloromethane 
577491 Toxichlor. chlordan 
75003 I .................... . 

108907 j Monochlorobenzene. benzene chloride 
67663 j T richloromethane 

2921882 ! Dursban .. ... ... . .. 
7790945 I Sulfuric chlorohydrin 
1066304 I .......................... . 

~ ~~ ~~~j~ J Chromic anhydnde. chro~ium tri~xide .... 
10049055 
7789437 Cobalt bromide .. 

544183 Cobalt formate 
14017415 Cobalt sulfamate 

56724 Co-Ral 
1319773 Cresylic acid . 

4170303 
142712 

12002038 

7447394 
3251238 
5893663 
7758987 

Hydroxytoluene 

2-butenal propylene aldelhyde . 
Copper acetate. crystalized verdigris 
Copper acetoarsenite. copper acetate arsenite 

Paris green 
Copper chloride 
Copper nitrate 
Copper oxalate 
Copper sulfate 
Ammoniated copper sulfate 
Copper tarirate . 

i m-
' o-
j p
! 

10380297 
815827 
506774 
110827 Hexahyd1obenzene, 

hexanaphthene 
nexamethylene i 

94757 
94111 
94791 
94804 

1320189 
1928387 
1928616 
1929733 
2971382 

25168267 

2 .4-dichlorophenoxyacetic acid . 
2.4-dichlorophenoxyacetic acid ester 

111 

.... ! 

. . . . I 

. . . . i 

. . . . i 

110190 
105464 
540885 

78819 
513495 

13952846 
75649 

79312 

108394 
95487 

106445 
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TABLE 116.4A-LIST OF HAZARDOUS SUBSTANCES-Continued 

Common name 'icASNo. 1 ----- Syno~yms -------- I lso,,.;ers j 

-----------L-----;t-------- ·------ ~---------'-- --+· ---

''''' .. I 534~~~~~ i p,p'-DDT ................... ·········· ........................... ,, i ' I 

CAS No. 

DDT. 
Diazinon 
D1camtla ..... 
Dichlobenil ... 
Dichlone 
Dichlorobenzene 

Dichloropropane . 

Dichloropropene ...... 

. I 3334151 Dipofene, Diazitol, Basudin, Spectracide .. .... : 

I
·. 1918009 2-methoxy-3,6-dichlorobenzoic acid ............... I 

1194656 2.6-d1chlorobenzorntnle, 2,6-DBN ................ ; 
...... 1 1178061 Phygon. dichloronaphthoquinone ................. .. 
....... ,I 25321226 Di-chloricide ................................. .. 

Paramoth (Para) ...................................... . 
...... J 26638197 I Propylene dichloride ................... . 

...... · I 26952238 i 
Oichloropropene-dichloropropane I 8003198 I D-D mixture Vidden D . 

(mixture). 

~i~~~~~~~opropionic acid ...... I ~;~~~ [ ~-~l~~~~~;~~i~yi di~~it;~j ph~~ph~i~~ V~p~~~ 
Dicofol .................... _ .. _._ .. _· __ · 

1

. 115322 i Di(p-chlorophenyl)-trichloromethylcarbinol, 
; DTMC, dicofol. 

Dieldnn 60571 Alvit .. .. .. ....................... .. 
Diethylamine 109897 
Dimethylamine 124403 
Dinitrotlenzene (mixed) . 25154545 Dinitrobenzol 

Dinitrophenol 51285 Aldifen 

Dinitrotoluene 

Diquat .. 

Disuttoton 
Diuron 
Dodecylbenzenesulfonic acid 
Endosulfan ......... . 
Endrin .. 
Epichlorohydrin 
Ethion .......... . 
Ethylbenzene ..... 
Ethylenediamine .... 
Ethylenediamine-tetraacetic 

(EDTA). 
Ethylene dibromide 

Ethylene dichloride .. 
Ferric ammonium citrate 
Ferric ammonium oxalate 

Ferlic chloride 
Ferric fluoride 
Ferric nrtrate . 
Ferric sulfate 

Ferrous ammonium sulfate 
Ferrous chloride 
Ferrous sulfate 

Formaldehyde 
Formic acid 
Fumaric acid 

Furfural ....... 
Guth ion 
Heptachlor ......................... .. 
Hexachlorocyclopentadiene 
Hydrochloric acid 
Hydrofluoric acid 
Hydrogen cyanide 
Hydrogen sulfide ....... 

acid 

25321146 ONT .... 

85007 
2764729 
298044 
330541 

27176870 
115297 
72208 

106898 
563122 
100414 
107153 
60004 

106934 

107062 
1185575 
2944674 

55488874 
7705080 
7783508 

10421484 
10028225 

10045893 
7758943 
7720787 
7782630 

50000 
64186 

110178 

98011 
86500 
76448 
77474 

7647010 
7664393 

74908 
7783064 

Aquacide 
Dextrone. Reglone. Diquat dibromide 
Di-syston 
DCMU, DMU 

Thiodan 
Mendrin, Compound 269 
-chloropropylene oxide . . ................. .. 
Nialate. ethyl methylene. phosphorodithioate . 
Phenylethane 
1,2-diaminoethane 
Edetic acid, Havidote. (ethylenedinitrilo)-

tetraacetic acid .. 
1.2-dibromoethane acetylene dibromide sym-

dibromoethylene. 
1,2-dichloroethane sym-bichloroethane . 
Ammonium ferric citrate .. 
Ammonium ferric oxalate . 

Flores martis. iron mchloride 

Iron nitrate ...... 
Ferric persulfate, ferric sesquisulfate. femc 

tersulfate. 
Mohr's salt, iron ammonium sulfate ...... 
Iron chloride, iron dichloride. iron protochloride 
Green vitriol .. 
Iron vitriol. iron sulfate. iron protosulfate 
Methyl aldehyde, methanal, formalin .... 
Methanoic acid ... 
Trans-butenedioic acid. trans-1..2--

ethylenedicarboxylic acid, bolelic acid, 
allomaleic acid. 

2-furaldehyde .. pyromucic aldehyde .... 
Gusathion, azinphos-methyl 
Velsicol-104, Drinox. Heptagran 
Perchlorocyclopentadiene ......... . 
Hydrogen chloride. muriatic acid 
Fluohydric acid .. 
Hydrocyanic acid .. .. .. ................. .. 
Hydrosutturic acid sulfur hydride 

112 

ff+I 
2,3 .. I 

m-
0- " 

p-
(2,5-) 
(2,4-). 
(2,6-)" 
2.4 
2.6 
3.4 

I . . . . . . . .. .. . . . . .. . . . .. . .. .. . I 

I 
' . ' ' " ' ' " . ' " " ' ! 

95501 
106467 
78999 
78875 

142289 
542756 
78886 

99650 
528290 
100254 
329715 

573568 
121142 
606202 
610399 
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TABLE 116.4A-UST OF HAZARDOUS SUBSTANCES--Continued 

Common na~~-----T-c"As No. l _____ ---8y~ony-;;:;~ ---- -- --------, 

------------- - - -- -------- -----------+---·--·---+------- ----------- ------ ---- -
)prene 78795 ; 2-methyl-1.3-butadiene 
)propanolamine 42504461 i 
dodecylbenzenesultonate. I 
!pone . 143500 j Chlordecone I, 1 a.3.3a.4.5.5.5a.5b.6-

I decachlorooctahyd10-1.3,4-metheno-2H-

•ad acetate 
•acl arsenate 

•ad chloride 
•ad fluoborate 
•ad fluoride 
•ad iodide 
•ad nitrate 
•ad stearate 

•ad sulfate 
•ad sulfide 
•ad thiocyanate . __ 
1dane 
thium chromate 
alathion .. 
aleic acid 

aleic anhydride 

ercaptodimethur 
ercuric cyanide 
ercuric nitrate 
ercuric sulfate . 
ercuric thiocyanate . 

ercurous nitrate 

ethoxychlor 
ethyl mercaptan 

ethyl methacrylate . 

ethyl parathion 
evinphos _ .. _ ·-··-··-·--·--··· 
exacarbate 
onoethylamine --------·--·-----······ 
onomethylamine 
aled _ 
aphthalene . 
aphthenic acid 

ickel ammonium sulfate ··
ickel chloride 

ickel hydroxide 
ickel nitrate ................... _ 
ickel sulfate ................. _ .. 
itric acid 
itrobenzene 
itrogen dioxide 
itrophenol (mixed) . 

itrotoluene 

araformaldehyde ... 

·arathion ................. ···-
'entachlorophenol 
'he no I 

'hosgene 

' cyclobuta(cd)pentalen-2-one. 
301042 : Sugar ot lead 

7784409 : 
7645252 : 

10102484 
7758954 

13814965 Lead lii.1oroborate 
7783462 

10101630 
10099"148 

7428480 
1072351 

52652592 
7446142 
1314870 
592870 
58899 

14307358 

Lead dilluonde. plumbous fluoride 

Stearic acid lead salt 

Galena. 
Lead suttocyanate 
Gamma-BHC. gamma-benzene hexachloride .. 

121755 , Phospothion 
110167 ' Cis-butenedioic acid. cis-1 2- i 

ethylenedicarboxylic acid. toxil1c acid. · 
108316 2,5-furandione, cis-butenedioic anhydride. 

toxilic anhydride 
Mesurol 
Mercury cyanide . 
Mercury nitrate. mercury pernitrate 
Mercury sulfate, mercury persulfate 

203657 
592041 

10045940 
7783359 

592858 Mercury thiocyanate. mercuric sulfocyanate. 

7782867 
10415755 

72435 
74931 

mercuric sulfocyanide 

Mercury protonitrate 
DMDT, methoxy-DDT 
Methanethiol, mercaptomethane. 

sulfhydrate. thiomethyl alcohol. 
80626 Methacrylic acid methyl ester, methyl-2-meth-

298000 
7786347 
315184 
75047 
74895 

300765 
91203 

1338245 

yl-2-propenoate. 
Nitrox-80 .... 
Phosdrin 
Zectran 
Ethylamme, aminoethane 
Methylamine, aminomethane _ 
Dibrom _ 
White tar, tar camphor, naphthalin 
Cyclohexanecarboxylic 

hexahydrobenzoic acid. 
15699180 I Ammonium nickel sulfate . 
37211055 I Nrckelous chlonde ..... _ 
7719549 I .. ··----------- ____ .. _ 

12054487 I Nickelous hydroxide 
1 i~~~~;~ I Ni~k~I~~; ;~1i~i~'''. 
7697372 Aqua fortis ..... __ ................ .. 

98953 I Nitrobenzol, oil of mirbane ,_ .. 
10102440 Nitrogen tetraoxrde . ____ _ 
25154556 I Mononitrophenol 

I 

13211261 

I 

acid. 

30525894 Paraform, Formagene, Triformol, polymerized 

56382 
87865 

108952 

formaldehyde, polyoxymethylene. 
DNTP. Niran ·-
PCP, Penta .................................. . 
Carbolic acid, phenyl 

hydroxybenzene, oxybenzene. 
hydroxide, 

75445 I Diphosgene, carbonyl chloride, chloroformyl 
chloride 

113 

m-
o-
p
Ortho 
Meta 
Para .. 

§ 116.4 

GAS No_ 

554847 
88755 

100027 
88722 
99081 
99990 
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TABLE 116.4A-LIST OF HAZARDOUS SUBSTANCES-Continued 

JcAS~-
! -_P--ho_s_p_:-~~-~-~--i;_o_n_~~-~i· =-·--+~:~ C:~~~3::-f O~~o~hosph~~?c~non;~-- ------~ {- Isomer: 

Phosphorus 7723140 : Black phosphorus. red phosphorus, white I ............. i 
Phosphorus oxychloride 
Phosphorus pentasuffide 

Phosphorus trichlonde ............... . 
Polychorinated biphenyls 
Potassium arsenate 
Potassium arsemte 
Potassium bichromate 
Potassium chromate 
Potassium cyanide ..... 
Potassium hydroxide 
Potassium permanganate 
Propargite . 
Propionic acid 

Propionic anhydride 
Propylene oxide 
Pyrethrins 

Ouinoline 

Resorcinol 

Selenium oxide 
Silver nitrate 
Sodium 
Sodium arsenate . 
Sodium arsenite 
Sodium bichromate 
Sodium bifluoride 
Sodium b1sulfite . 
Sodium chromate .. 
Sodium cyanide 
Sodium dodecylbenzene-sulfonate 
Sodium fluoride . 
Sodium hydrosulfide 
Sodium hydroxide 
Sodium hypochlorite 

Sodium methylate 
Sodium nitrite 
Sodium phosphate, dibasic . 

Sodium phosphate. tribasic 

Sodium selenite 

Strontium chromate .. 
Strychnine 
Styrene ... 

Sulfuric acid 
Sulfur monochloride 
2,4.5-T acid 
2.4.5· T amines 

2.4.5-T esters . 

phosphorus. yellow phosphorus. ' ......... - Jj. 

10025873 Phosphoryi chloride, phosphorus chloride ... 
1314803 Phosphoric sulfide, thiophosphoric anhydride. 

phosphorus persulfide. 
Phosphorous chloride 7719122 

1336363 
7784410 

PCB. Aroclor. polychlorinated diphenyls 

10124502 
7778509 
7789006 

Potassium metaarsenite 
Potassium dichromate 

151508 
1310583 
7722647 
2312358 

Potassium hydrate. caustic potash, potassa 
Chameleon mineral .. 

79094 
Omite. 
Propanoic acid. methylacetic acid, 

acid. 
ethylformic 

123626 Propano1c anhydride, methylacetic anhydride . 
75569 Propene oxide 

121299 Pyrethrin I . 
121211 Pyrethrin II 
91225 1-benzazine. benzo{b)pyridine, leuocoline. 

chinoleine, leucol. 
108463 Resorcin, 1 .3-benzenediol, meta-

dihydroxybenzene 
7446084 Selenium dioxide . 
7761888, Nitric acid sliver il+i salt lunar caustic 
7440235 Natrium 
7631892 Disodium arsenate 
7784465 Sodium metaarsenite . 

10588019 Sodium dichromate 
1333831 
7631905 Sodium acid sulfite. sodium hydrogen sulfite 
7775113 

143339 
25155300 
7681494 Villiaumite 

16721805 i Sodium hydrogen sulfide 
1310732 ·Caustic soda. soda lye, sodium hydrate 
7681529 Bleach 

10022705' 
124414 Sodium methoxide 

7632000 
7558794 

10039324 
10140655: 
7785844 
7601549 

10101890 
10361894 
7758294 

10124568 
10102188 

7782823 
7789062 

57249 
100425 Vinylbenzene. phenylethylene. styrol. 

styrolene. cinnamene, cinnamol. 
7664939 Oil of vitriol, oleum 

12771083 Sulfur chloride . 
93765 2.4,5-trichlorophenoxyacetic acid 

6369966 Acetic acid (2.4,5-trichlorophenoxy)-compound 
with N.N-dimethylmethanamine (1 :1 ). 

6369977 Acetic acid (2,4,5-trichlorophenoxy)-compound 
with N-methylmethanamine (1 :1 ). 

1319728 Acetic acid (2.4.5-trichlorophenoxy)-compound 
with 1-amino-2-propanol (1:1). 

3813147 Acetic acid (2,4.5-trichlorophenoxy)-compound 
with 2,2'2"-nitrilotris [ethanol] (1 :1 ). 

2545597 
1 

2.4.5-trichlorophenoxyacetic esters . 
93798 I . . .. . ... , ............... , .. 

114 

-. -. ---. . . . . I 
. I 

I 
............• ! 

I 



Environmental Protection Agency § 116.4 

TABLE 116.4A-LIST OF HAZARDOUS SUBSTANCES-Continued 

Common name r CASNo_T ___ - -----S~~;~~;;,~-- -- ------------,-------- -r-- --------
J lsorne•s j CAS No 

---- ----- - _J _________ _j_ ____ -

! I 

2.4.5--T salts 

rDE 
2.4.5-TP acid . 
2.4.5-TP esters 

T etraethyl lead 
Tetraethyl pyrophosphate 
Thallium sulfate _ 

Toluene 

Toxaphene 
Tr~ch\orion 

Tnchlorethylene 
Trichlorophenol 

Tnethanolamine 
dodecylbenzenesulfonate. 

Tnethylamine 
Tnmethylamine 
Uranyl acetate 
Uranyl nitrate 

Vanadium pentoxide 
Vanadyl sulfate 
Vinyl acetate 
Vinyl1dene chloride . 

Xylene (mixed) 

Xylenol 
Zinc acetate 
Zinc ammori1um chloride 

Zinc borate 
Zinc brornide 
Zinc carbonate 
Zinc chloride . 
Zinc cyanide 
Zinc fluoride 
Ztnc f·ormate 
Zinc hydrosuliite . 
Zinc nitrate 
Zinc phenolsulfonate 
Zinc phosphide . 
Z;nc silicofiuonde 
Zinc sulfate . 
Zirconium rntrate 
Zirconium potassiunr fluoride 
Zirconium sulfate 
Z1rcon1um tetrachloride 

61792072 
1928478 

25168154 
13560991 Acetic acid (2.4.5-trichlorophenoxy)-sodium 

salt 
72548 DDD 
93721 Propanoic acid 2-(2.4.5-trichlorophenoxyJ 

32534955 Propanoic acid. 2-(2.4,5-trichlorophenoxy)

78002 
107493 

10031591 
7446186 

108883 

isooctyl ester. 
Lead tetraethyi. TEL 
TEPP 

T oluol. methylbenzene. 
Methac1ae_ 

8001352 Camphechlor 
52686 Dipterex 

79016 Ethylene trichloride 

phenyl methane 

25167822 : Collunosol. Dowic1de 2 or 2S Omal (2,3,4-) 
. Phenachlor. 

27323417 -

121448 
75503' TMA 

541093 
10102064 
36478769 

1314621 
27774136 

108054 

Vanad1c anhydride. vanadic acid anhydride 
Vanadic sulfate, vanadium sulfate 
Acetic acid ethylene ether 

75354 1 , 1-dichlorethylene . 
1. 1-dichloroethene 

1330207 Dimethy!benzene 
Xylol 

1300716 Dimethylphenoi. hyaroxydimethylbenzene 
557346 

14639975 
14639986 
52628258 

1332076 
7699458 
3486359 
7646857 Butter of zinc 

557211 ! 
7783495 : 
557415' 

7779864 
7T79886 

127822 Zinc sulfocarbolate 
1314847 

16871719 Zinc fluos:hca1e 
7733020 White vitriol. zinc vitriol, white copperas 

13746899 ' 
16923958 ! 

(2.3.5-) 
(2.3,6-) 
{2.4.5-) 
12,4,6-) 
\3,4_5-l 

: m
i o-

p-

15950660 
933788 
933755 

95954 
88062 

609198 

108383 
95476 

106423 

TABLE 116.48--LIST OF HAZARDOUS 
SUBSTANCES BY CAS NUMBER 

TABLE 116.48-LIST OF HAZARDOUS 
SUBSTANCES BY GAS NUMBER-Continued 

---·-·-- -· -- ·-···-·-- -~------ ·--··-·--·-·-··---

GAS No 

50000' 
50293 

i Common name 
1----------

: Formaldehyde 
i DDT 

CAS No. Common name 

51285. . ........... · 2.4-Dmitrophenol 
52686 . frichlorton 
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TABLE 116.48-LIST OF HAZARDOUS 
SUBSTANCES BY CAS NUMBER-Continued 

-----CAS-N-;;-- - _T _______ c-;;,~;,,~n na;,,e 

--------+--------------
56382 .................. ~ Parathion 

m:i •-·····•·•-·······• : ~~~~~;r 58899 . Lindane 
60004 . Ethylened1aminetetraacet1c 

acid (EDTA) 
60571 ................ , Dieldrin 
62533 . . ...... i Aniline 
62737 ................. ' D1chlorvos 
63252 . ! Carbary! 
64186 ! Formic acid 
64197 . . Acetic acid 
65850 . . ........... Benzo1c acid 
67663 . : Chloroform 
71432 . : Benzene 
72208 . Endrin 
72435 Methoxychlor 
72548 : TOE 
74895 . . , Monomethylamine 
74908 . Hydrogen cyanide 
74931 Methyl mercaptan 
75047 . . . .... , Monoethylamine 
75070 . • Acetaldehyde 
75150. Carbon disulfide 
75207 Calcium carbide 
75445 . . Phosgene 
75503 Trimethylamine 
75649 . , tert-Butylamine 
75865 . i Acetone cyanohydrin 
75990 2,2-Dichloropropionic acid 
76448 . Heptachlor 
78002 . Tetraethyl lead 
78795 . lsoprene 
78819 . . iso-Butylamine 
79094 . Propionic acid 
79312 . iso-Butyric acid 
79367 . . Acetyl chloride 
80626 . Methyl methacrylate 
85007 . . Diquat 
86500 . Guthion 
87865 Pentachlorophenol 
88755 . o-Nitrophenol 
91203 . Naphthalene 
91225 . Quinoline 
93765 . . 2.4.5-T acid 
93798 . 2.4,5-T ester 
94111 
94757 . 
94791 
94804 . 
95476 . 
95487 . 
98011 
98884 . 
98953. 
99650. 
100027 
100254 
100414 
100425. 
100447 .. 
100470 
105464. 
106423 . 
106445. 
107028 
107051 
107131 
107153 ... 
107186. 

2.4-D ester 
2.4-D acid 
2.4-D ester 
2,4-D Butyl ester 
o-Xylene 
o-Cresol 
Furfural 
Benzoyl chloride 
Nitrobenzene 
m-Dinitrobenzene 
p-Nitropheno! 
p-Dinitrobenzene 
Ethylbenzene 
Styrene 
Benzyl chloride 
Benzonitrile 
sec-Butyl acetate 
p-Xylene 
p-Cresol 
Acrolein 
Allyl chloride 
Acrylonitrile 
Ethylened1amine 
Allyl alcohol 

40 CFR Ch. I (7-1-04 Edition) 

TABLE 116.48-LIST OF HAZARDOUS 
SUBSTANCES BY CAS NUMBER-Continued 

- cAs~;J~----T·-- --------c~;;::-~~-~~;;;~-- ------
------t----------------------

107493 ........... I Tetraethyl pyrophosphate 
107926 ................ n-Butync acid 
108054 ............... ! Vinyl acetate 
108247 i Acetic anhydride 
1 08316 1 Maleic anhydride 
108383 : m-Xylene 

............. 
1 m-Cresol 108394 

108463 
108883 
108907 .. 
108952 
109739 
109897 
110167 
110178 
110190 
110827 
115297 
115322 
117806 
121211 
121299 
121448 
12~755 

123626 
123864 
123922 
124403 
124414 
127822 
133062 
142712 
143339 
151508 
298000 
298044 
300765 
301042 
309002 
315184. 
329715 .. 
330541 
333415 
506774 
506876 .. 
506967 . 
513495 
528290 . 
540885 
541093 
542621 
543908 
544183. 
554847 
557211 
557346 . 
557415. 
563122 
573568 
592018 
592041 
592858 
592870 
625161 
626380 
628637 
631618 
815827 
1066304 
1066337. 
1072351 
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' Hesorcinol 
. ! Toluene 

: Chlorobenzene 
1 Phenol 
1 n-Butylamine 
' Diethylamine 

Maleic acid 
Fumanc acid 
iso-Butyl acetate 
Cyclohexane 
Endosultan 
Dicotol 
Dichlone 
Pyrethrin 
Pyrethrin 
Triethylamine 
Malathion 
Propionic anhydride 
n-Butyl acetate 
isc-Amyl acetate 
Dimethylamine 
Sodium methylate 
Zinc pheno!sulfonate 
Capt an 
Cupric acetate 
Sodium cyanide 
Potassium cyanide 
Methyl parathion 
Disulfoton 
Naled 
Lead acetate 
Aldrin 
Mexacarbate 
2.5-Dinitrophenol 
Diuron 
Diazinon 
Cyanogen chloride 
Ammornum carbonate 
Acetyl bromide 
sec-Butyl amine 
o-Dinitrobenzene 
tert-Butyl acetate 
Uranyl acetate 
Bariurn cyanide 
Cadmium acetate 
Cobaltous formate 
m-N1trophenol 
Zinc cyanide 
Zinc acetate 
Zinc formate 
Eth ion 
2 6-Dinitrophenol 
Calcium cyanide 
Mercuric cyanide 
Mercuric thiocyanate 
Lead thiocyanate 
tert-Amyl acetate 
sec-Amyl acetate 
n-Amyl acetate 
Ammonium acetate 
Cupric tartrate 
Chromic acetate 
Ammonium bicarbonate 
Lead stearate 
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TABLE 116.48-LIST OF HAZARDOUS 
SUBSTANCES BY CAS NUMBER-Continued 

CAS N•J. 

1111780. 
1185575 
11946'i6 
130071fi 
1303282 . 
1303'.i28 
1303339 
1309644 
1310583 
1310732 
1314621 
1314803 
1314847 
1314870. 
1319773 
1320189 .. 
1327533. 
1330207 
1332076. 

Common name 

Ammonium carbamate 
i Ferric amrnoniurn citrate 

Oichlobenil 
Xylenol 
Arsenic pentoxide 

! Arsenic di$ulfide 
.. Arsenic trisulf1de 
. i Antimony trioxide 

· Potassium hydroxide 
: Sodium hydroxide 

Vanadium pentoxide 
Phosphorus pentasulf1de 

.. Zinc phosph'de 
; lead sulfide 
: Cresci (mixed) 
i 2,4-D ester 
'. Arsenic trioxide 
1 Xylene 
; Zinc borate 

1333831 Sodium b1fluoride 
1336216 . Ammonium hydroxide 
1336363 . Polychlorinated biphenyls 
1338245 Naphthenic acid 
1341497 . Ammonium bifluoode 
1762954 Ammonium thiocyanate 
1863634 ... , Ammonium benzoate 
1918009 ........... i Dicamba 
1928387 . . I 2.4-D esters 
1928478 . 2,4.5-T ester 
1928616 ... 2,4-D ester 
1929733 . 2.4-D ester 
2545597 . 2.4.5· T ester 
2764729 . Oiquat 
2921882 Chlorpyrifos 
2944674. Ferric ammonium oxalate 
2971382 .. . 2,4·0 ester 
3012655. Ammonium citrate, dibasic 
3164292. Ammonium tartrate 
3251238. 
3486359. 
5893663. 
5972736 ... 
6009707. 
6369966 
7428480. 
7440235. 
7446084 .. 
7446142 
7447394. 
7558794 . 
7601549. 
7631892 . 
7631905. 
7632000. 
7645252 
7646857. 
7647010. 
7647189. 
7664382 
7664393 . 
7664417 .. 
7664939. 
7681494 . 
7681529. 
7697372 
7699458 
7705080. 
7718549 
7719122. 
7720787. 
7722647 . 

Cupric nitrate 
Zinc carbonate 
Cupric oxalate 
Ammonium oxalate 
Ammonium oxalate 
2,4,5-T ester 
Lead stearate 
Sodium 
Selenium oxide 
Lead sulfate 
Cupric chloride 
Sodium phosphate. dibasic 
Sodium phosphate. tribasic 
Sodium arsenate 
Sodium bisulfite 
Sodium nitrite 
Lead arsenate 
Zinc chloride 
Hydrochloric acid 
Antimony pentachloride 
Phosphoric acid 
Hydrofluoric acid 
Ammonia 
Sulfuric acid 
Sodium fluoride 
Sodium hypochlorite 
Nitric acid 
Zinc bromide 
Ferne chloride 
Nickel chloride 
Phosphorus trichloride 
Ferrous sulfate 
Potassium permanganate 

§ 116.4 

TABLE 116.4B--LIST OF HAZARDOUS 
SUBSTANCES BY CAS NUMBER-Continued 

CAS No. 

7723140 
7733020 
77S8294 
7758943 
7758954. 
7758987 
7773060 
7'775113. 
7778441 
7778509 
7778543 
7779864 
7779886 
7782505 
7782630 
7782823 
7782867 
7783359 
7783462 
7783495 
7783508 
7783564 
7784341 
7784409 .. 
7784410 
7784465 
7785844 
7786347 
7786814 
7787475 
7787497 .. 
7787555 .. 
7788989 
7789006 .. 
7789062 . 
7789095 
7789426 
7789437 
7789619 . 
7790945 
8001352 . 
10022705. 
10025873. 
10025919. 
10026116 
10028225. 
10028247 
10039324 
10043013. 
10045893. 
10045940. 
10049055 
10099748. 
10101538. 
10101630. 
10101890. 
10102064 . 
10102188. 
10102440. 
10102484 
10108642 .. 
10124502 . 
10124568 
10140655. 
10192300. 
10196040 
10361894 
10380297 
10415755. 
10421484. 
10588019. 
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Phosphorus 
Zinc sulfate 

Commcrn name 

Sodium phosphate, hibas1c 
Ferrous chlo11de 
L.,,ad chloride 
Cupric suliate 
Ammonium sulfamate 
Sodium chromate 

· Calcium arsenate 
Potassium bichromate 

' Calcium hypochlorite 
Zinc hydrosulfite 

' Zinc nit1ate 
·Chlorine 

Ferrous sulfate 
Sodium selenite 

. Mercurous nitrate 
· Mercuric sulfate 
: Lead !iuoride 
' Zinc fluoride 
' Ferric fluoride 

Antimony trifluoride 
Arsenic tnchloride 
Lead arsenate 
Potassium arsenate 
Sodium arsenite 
Sodium phosphate, tribas1c 
Mev1nphos 
Nickel sulfate 
Beryllium chloride 
Beryllium fluoride 
Beryllium nitrate 
Ammonium chromate 
Potassium chromate 
Strontium chromate 
Ammonium bichromate 
Cadmium bromide 
Cobaltous bromide 
Antimony tribromide 
Chlorosulfonic acid 
Toxaphene 
Sodium hypochlorite 
Phosphorus oxychloride 
Antimony trlchloride 
Zirconium tetrachloride 
Ferric sulfate 
Sodium phosphate, dibasic 
Sodium phosphate, dibasic 
Aluminum sulfate 
Ferrous ammonium sulfate 
Mercuric nitrate 
Chromous chloride 
Lead nitrate 
Chromic sulfate 

! Lead iodide 
· Sodium phosphate, tribasic 
· Uranyl nitrate 

Sodium selenite 
: Nitrogen dioxide 
· Lead arsenate 
· Cadmium chloride 

Potassium arsenite 
Sodium phosphate. tribasic 

· Sodium phosphate, dibasic 
Ammonium bisulfite 
Ammo111um sulfite 
Sodium phosphate, tribasic 

' Cupric sulfate, ammoniated 
Mercurous nitrate 
Ferric nitrate 
Sodium bichromate 
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TABLE 116.48-LrST OF HAZARDOUS 

SUBSTANCES BY CAS NUMBER-Continued 

CAS No. 

11115745 
12002038 
12054487. 
12125018 
12125029 
12135761 
12771083 
13597994 
13746899 .. 
13765190 
13814965 
13826830 
13952846 
14017415 
14216752 
14258492 
14307358 

Common narne 

Chromic acid 
Cupric acetomsernte 
Nickel hydroxide 
Ammonium fluonde 
Amrrtonium chtonde 

.... · Amm0nium sLifiJe 
Suliur chloridi; 
Beryllium nitrate 

· Zirconium nitrate 
Calcium chromate 
Lead fluoborate 
Ammonium fluoborate 
sec-Buiylam1ne 
Cobaltous sulfamate 
Nickel nitrate 
Ammonium oxalate 
Lithium chromate 

14307438. Ammonium tartrate 
14639975 Zinc ammonium chloride 
14639986 Zinc ammonium chloride 
14644612 ' Zirconium sulfate 
15699180 · Nickel ammonium sulfate 
16721805 . Sodium hydrosulfide 
16871719 . Zinc silicotluoride 
16919190 ............ ; Ammonium silicofluoride 
16923958 : Zirconium potassium fluoride 
25154545 . : Dinitrobenzene 
25154556 . . . : Nitrophenol 
25155300. ' Sodium dodecylbenzenesulfonate 
25167822 . Tnchlorophenol 
25168154 .......... : 2,4.5-T ester 
25168267. 2,4-0 ester 
26264062 Calcium dodecylbenzenesulfonate 
27176870 . Dodecylbenzenesulfonic acid 
27323417 . . Triethanolamine 

dodecylbenzenesultonate 
2777 4136 Vanadyl sulfate 
28300745 ......... : Antimony potassium tartrate 
30525894 . . . ' Paraformaldehyde 
36478769 . Uranyl nitrate 
37211055 . . ... , Nickel chloride 
42504461 . .. . : Dodecylbenzenesulfonate 

· isopropanolamine 
52628258 Zinc ammonium chloride 
52740166 
53467111 
55488874 
61792072 

Calcium arsen1te 
2.4-0 ester 

... : Ferric ammonium oxalate 
; 2.4.5-T ester 

[·13 FR 10474. Mar. 13. 1978: 43 FR 27533. June 
26. 1978, as amended at 44 FR 10268. Feb. 16. 
1979: 44 FR 65400. Nov. 13. 1979: 44 FR 66602. 
Nov. 20, 1979: 54 FR 33482. Aug. 14. 1989] 

PART 117-DETERMINATION OF RE
PORTABLE QUANTITIES FOR HAZ
ARDOUS SUBSTANCES 

Subpart A-General Provisions 

Sec. 
117.1 Definitions. 
117.2 Abbreviations. 
117.3 Determination of reportable quan

tities. 

40 CFR Ch. I (7-1-04 Edition) 

Subpart B-Appl!cability 

i1r;-.11 General a.pplicahillt;; 
11~.12 Applicability to clischarges from fa

r ili ties with NPDES permi ti'. 
11~· 1:3 Applicabilitv to discharge,,; from pub

licl.v owned tn'<nment works and their 
user;-.,. 

l li.11 !Jemonstration projects. 

Subpart C-Notice of Discharge of a 
Reportable Quantity 

117.21 Notice. 
117 .23 Liabilities for removal. 

.:1xTWlH.ITY: Sec;;. 311 and 501\a). Federal 
\Yater Pollution Control Act (33 U.S.C. 1251 
et seq. J. <"the Act") and Executive Order 
11735. superseded b.v Executive Order 12777, .56 
FR 547,57. 

SOU'.CE: 44 FR 50776. Aug·. 29, 1979. unless 
otherwise noted. 

Subpart A-General Provisions 

* 117.1 Definitions. 
As used in this part. all terms shall 

have the meanings stated in 40 CFR 
part 116. 

(a) Reportable quantities means quan
tities that may be harmful as set forth 
in § 117 .3. the discharge of which is a 
violation of section 31HbJ(3) and re
r1uires notice as set forth in §117.21. 

<bl Administrator means the Adminis
trator of the Environmental Protection 
Agency ("EPA"). 

( c) Mobile source means any vehicle, 
rolling stock, or other means of trans
portation which contains or carries a 
reportable quantity of a hazardous sub
stance. 

( d l Public record means the NPDES 
permit application or the NPDES per
mit itself and the materials comprising 
the administrative record for the per
mit decision specified in § 124.18 of this 
chapter. 

( e) National Pretreatment Standard or 
Pretreatment Standard means any regu
lation containing pollutant discharge 
limits promulgated by the EPA in ac
cordance with section 307 (b) and (c) of 
the Act. which applies to industrial 
users of a publicly owned treatment 
works. It further means any State or 
local pretreatment requirement appli
cable to a discharge and which is incor
porated into a permit issued to a pub
licly owned treatment works under sec
tion 402 of the Act. 
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(fl 1°:'th!it.f}J ();.,,.·1u:d J~·1·~,utt1it:nt \\'u1i,·.) or 
fl(J'J'H' n!.t'(tli~ c-t trf·aL!lh~nt \\·r.-rk~.; ~\:--: d~·· 

fin"'d 1.v St'c:t.ion :n:z .;! t\11• ),i'l. whi· li i;; 
uvv~ne<l h~r <1 State ;,.Jr rnuni(·ipalil.\" 1.~-l~; 

1l':'finPd by section !>0214l of 1.lw .\c·t 1. 

Tl1 i,:; rldinitio11 i nc!c1cles ,u~~- ;;1•\\·prs 
Urnt conv,::v wastew,ttPr lo :-:;u, h a 
tl'<'atrnent vvorks. but does not inl'!ude 
pipes. sewer.s or otlwr cunveyances not 
connected to a facility prnvlding 11·eat
me11t. The term also nw,i.ns the munici
pa1it.\· as defined iii section 502t4l of Uw 
Act. which has jm u-;diction ovc1· the in
direct clischa1·§n's to and t-llP dischargps 
from such a treatrnent works. 

1.~:!'! Renzove or rc111f'ca! reff!l'S to re
moval of the oil 01· l1azanlous ::;u b
stances from the watt~r and shoreline 
or the Llking of such other action" as 
may he necessary to minirni.ze or miti
gate damag·e to the public health or 
welfare. including. hut not li.rniled to. 
fish. shellfish. wildlife. and publk and 
private property. shoreline:-<. an<l 
beaches. 

d11 Contiguous zone nwans the entire 
zone established by the United i:'\Lates 
under Article 24 or the Convention on 
the Territorial St~a and Contiguous 
Zone. 

( i l .Va i-igable waters rneans ·'wat''l'S of 
the United Statf:s. mc:lwling the terri
torial seas." This kt'm lncludes: 

(1) All waters which are currently 
used. were used in the past. or ma;; be 
susceptil.Jle to u::;e in interstate or for
eign commerce. inclwling all waters 
which a.re subject to the ebh and now 
of th<· tide: 

<2J Interstate \Vatt:rs. including· rntt'l' 

state wetlands; 
<3l All other watt'r:3 'Heh as intra·· 

::-;tatE· lakes. rivers. st.reams. 'including· 
illtermittent streamsl. mudflat:;;. 
:;;andflats. and wetland::;. tlw use. cleg-
radation 01· destrul'lion of which vvould 
affect or could affect. rnterstat.e or for
eign c·ornnwrce incl ndi ng an.v such wa
ten;: 

1i1 \Vhkh an' OJ' could hP u:;;ed by 
interstate or foreign travelers fo! rec
reational or other purposes: 

iii) From which f1sh or shPllfrnh a.re 
or could be taken and sold in .inter:otat.e 
or foreign commerce: 

(iii i \Vhich are u;.;ell or coulrl ht' nst'd 
for indu::;trial purpo;.;Ps by indust.ri<:o' in 
inter;.;tate commerct': 

§117.3 

'i; All :;npoi:n:lmPnts ot wat .. ·rs oth 
.. 1·\yi;--:,c <.h·:!.tH~ii d$ naYig·,lfdt1 'v\.'H1..t'1':-. 

,1ndt:•1· t hL .. [.ktra~l•·1pl1: 

1~.1 Tnl.•t• - nf waten' i<h'litified in 
1f:·u\1~T:1pi1.-..:. <i! 11) t.hrough 11i of thi,... 
:--cct1on. in::~udin~· ~u.ljacent \Vetlands. 
~t nd 

(o) \Vet\;\n<h <'tdj;H·Pnt t.o watt:rs iden
tified in pa rag l'<lllhs 1i1 <l 1 thn>ui:;-11 1 :J' 
of '.:his sedilm :"W.etl<uHb" mean::-; thost.' 
<trea::; that ,He inundated or sat.Lu·au:d 
1 .. v surfaer1 01· ground water at a fn·
quenc;; ancl dm·ation Hufficient to sup
port. n1id t.hct! under normal cir
' umstann·s <lo support. a vrevalence of 
•:eg·ptation t;:pically adapted for life in 
saturated ~.oil conditions. Wetlands 
>.;enerally induderl pla:va lakes. 
swa1nps. marshes. bogR. and "imilai· 
;.n·eas such as sloughs. prairie potholes. 
WPt meadows. prairie river overflows. 
1nuuflat.s_ and natural ponds): Provided 
That \Vaste treatment systems <other 
1 han cool1ng pornls meeting the cri
teria of thi.,; IM1a.graphl are not waters 
of the Uniic'd :->tates. 

Navigabh, 1xaters do not include prior 
•.onverted C"ropland. Not.withstanding 
the determination of an area·s status 
,ts prior cr.mvertell cropland by any 
other fe<lt·r,d ag·ency. for the purposes 
of the Clean Water Act. the final au-
1 hority r1;g,1nlin~· Ciean Water Act ju
! isdiction 1emain::> with EPA. 

1j i Pron'" 11aste 1calc1 means any 
water which. c1u1·ing· manufacturing or 
processing·. corn,,s into direct contact 
with or results from the pro due t,ion or 
use of an:-: raw material. intermediate 
product. fi ni:;ht>d product. byproduct. 
or waste prorJuct. 

!HF']:{ 50776 . .-\u;c 2}1. 197!1. a,; amentled. at 5& 
FR -15039. Au;,; :2f1 HJ93: 65 FR :3090-1. May lii. 
:cOOO! 

~ ll 7.2 Abhreviations. 

NPDES equals National Pollutant 
DiHcharge l•:limrnation S.vstem. RQ 
t'· 1uals report.ah'.P <tnantity 

~ 117.8 Determination of reportable 
quantities. 

Ea,ch ,;ul•st.ance .ln Ta,blt> 117.3 that is 
l1stetl in Tahle 302.-t 40 CFR part 302. is 
a:ssitmed thP reportable quantity listed 
in TalJle 302.t fo1· that subst.anf'e. 
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§ 117.3 

T.\BLE 117.3-RFl'OHT.\Hl.E Qi· \:\TfTIES 

OF H.\Z.'IHD<i1·oc Sn;:-:T,\'.\CJ·> D1-:."-
1c>:xrED Pt"H:-T:\'.\T TO SECT[()'.\ 311 CH' 

THE Cu: . .>.>: \V.\TER Acr 

Non·:: The firnt number urnlt>t' t]H" c·olumn 
heacletl "RQ" is the reportable r1Ltantit:v in 

40 CFR Ch. I (7-1-04 Edition) 

pournb. Tlw numl.ier in parentlwses i:; the 
mel!·i1_· Ec<tui \·,tlen1 in kilo£T,1ms. For conven
ien, e. tile LllJIA r~ontilin,; '' l'Dlumn heacled 
"C'a\•'·"''ll·;<-" whil'il lists thE• crJclP letters "X''. 
"_.\ ... "B'' ... C ... and "D'' a8rnciateci with report
,l),lt' t;mrnt'ities of 1. lG. 100. 1000. and 5000 
pournb. 1''",;pec.tivel:v. 

TABLE 117.3---REPORTABLE QUANTITIES OF HAZARDOUS SUBSTANCES DESIGNATED PURSUANT TO 

SECTION 311 OF THE Ct.EAN WATER ACT 

Acetaldehyde 
Acetic acid 
Acetic anhydride .. 
Acetone cyanohydrin 
Acetyl bromide . 
Acetyl chloride . 
Acrolein 
Acrylonitrile . 
Adipic acid . 
Aldrin 
Allyl alcohol 
Allyl chloride 
Aluminum sulfate 
Ammonia 
Ammonium acetate 
Ammonium benzoate 
Ammonium bicarbonate 
Ammonium bichromate 
Ammonium bifluoride . 
Ammonium bisulfite . 
Ammonium carbamate 
Ammonium carbonate 
Ammonium chloride 
Ammonium chromate 
Ammonium citrate dibasic . 
Ammonium lluoborate 
Ammonium fluoride 
Ammonium hydroxide . 
Ammonium oxalate . 
Ammonium silicofluoride 
Ammonium sulfamate 
Ammonium sulfide . 
Ammonium sulfite . 
Ammonium tartrate . 
Ammonium thiocyanate . 
Amyl acetate . 
Aniline. 
Antimony pentachloride . 
Antimony potassium tartrate 
Antimony iribromide 
Antimony trichloride . 
Antimony trifluoride .. 
Antimony trioxide . 
Arsenic disulfide 
Arsenic pentoxide 
Arsenic trichlonde . 
Arsenic trioxide . 
Arsenic trisulfide 
Barium cyanide . 
Benzene 

Material 

Benzoic acid ................................. . 
Benzonitrile . 
Benzoyl chloride 
Benzyl chloride 
Beryllium chloride 
Beryllium fluoride . 
Beryllium nitrate . 
Butyl acetate 
Butylamine 
n-Butyl phthalate 
Butyric acid . 
Cadmium acetate 
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''. c 
.. D 

;o 
:A 
ID 

.. : D 
x 

'B 
D 
x 
B 
c 
D 

Category RQ 1n pounds {ki!ograms"i 

1 000 (4541 
5.000 (2.2701 
5.000 (2 270) 
10 (4 54! 
5.000 (2 270) 
5.000 12.270) 

... 1 (0.454) 
' 100 (45.4) 
' 5.000 (2.270) 

1 10.454) 
100 (45.4) 
1.000 (454i 
5.000 (2 270) 

I B 100 1454) 
: D 5.000 (2.270) 
i D 5.000 (2.270) 
I D 5 000 (2.270) 
' A 10 (4.54) 

B ................ ! 100 \45.4) 
D ! 5.000 (2,270) 
D .. 1 5.000 (2.270) 

, D ................. 1 5,000 (2,270) 
I D 5,000 (2.270) 

A 10 (454) 
D 5,000 (2.270) 
D 5,000 (2.270) 
B 100 (45.4) 
c 1.000 (454) 

5.000 (2.270) 
1,000 (454) 
5, 000 (2.270) 

D 
c 
D 
B 
D 
D 
D 
D 
D 
c 
B 
c 
c 
c 

·C 
x 

:x 
ix :x 
:x 

A 
A 
D 
D 
c 
B 
x 

:x 
:x 

D 
:c 

..... :A 
.D 

A 

............... ' ' 100 (45.4) 
'' ......... ' '' ' 5.000 (2.270) 

5.000 (2.270) 
5.000 (2270) 
5.000 (2.270) 
5.000 (2.270) 
1.000 (454) 
100 (45.4) 
1.000 (454) 
1 000 (454) 
1.000 (454) 

' i 1,000 (454) 
I 1 (0.454) 

'' 11 (0 454) 
' .. ,., i 1 (0454) 

.............. I 1 (0.454J 
. I 1 (0.454) 

I 10 !4.54) 
10 1454) 
5.000 (2.270) 

I s.ooo 12 270) 
' 1.000 (454) 

100 (45.4) 
1 (0.454) 
1 (0.454) 
1 (0.454) 
5.000 (2.270) 
1.000 (4541 
10 (4.541 
5.000 (2.270) 
10 (4.54) 



Environmental Protection Agency § 117.3 

TABLE 1i7.3~REPORTABLE QUANTITIES OF HAZARDOUS SUBSTANCES DESIGNATED PURSUANT TO 

SECTION 311 OF THE CLEAN WATER ACT--Continued 

Cadmium bromide 
CaaMium chloride 
Calcium arsenate 
Ca!c1um arsenite 
Calcium carbide , 
Calcium chromate 
Calcium cyanide 
Calcium dodecylbenzenesulfonate 
Calcium t1ypochlorite 
Captan 
Carbary! 
Carbofuran 
Carbon disulfide 
Carbon tetrachloride . 
Chlordane 
Chlorine 
Chlorobenzene 
Chloroform 
Chlorosulfon1c acid 
Chlorpyr1fos 
Chromic acetate 
Chromic acid 
Chromic sulfate 
Chromous chloride 
Cobaltous bromide 
Coba!tous fcrmate 
Cobaltous sulfamate . 
Coumapt1os 
Cresol 
Croton aldehyde 
Cupric acetate 
Cupric acetoarsenrte 
Cupric chloride 
Cupric nitrate 
Cupric oxalate 
Cupr:c sulfate 
Cupric sulfate. ammoniated 
Cupric tartrate 
Cyanogen chloride 
Cyc1ohexane 
2.4-D Acid. 
2 4-D E:sters 
OD! 
D1azinon 
Oicarnba 
D1chloben1I 
Oichlone 
Dichlorobenzene 
Oichloropropane 

Material 

Dichloropropene 
Dichloropropene-Dichloropropane \ITHxture) 

2 2-Dichloroproplonic acid 
DichlOtiJOS 
Dicofol 
Die~drir1 

Diethylam1ne 
Dimethylarn1ne 
lJinitrobenzene (mixed; 
Dinitrophenol 
D1rnrrotoiuene 
Diquat 
Disul~oton 

D1uron 
Dodecylbenzenesulfonic acid 
Endosultari 
Endrin 
Epichlorot1ydrin . 
Eth!on 
Ethylbenzene 
Ethy!enediam:ne 
Ethylereri1aff11ne~tetraacetic aci<J ( FDT A) 
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I\ 
I\ 
x 
x 
A 
I\ 
A 
c 
i\ 
A. 

8 
-\ 
B 
i\ 
x 
i\ 
B ,, 
c 
x. 
c 

c 

c 
c 
c 
i\ 
8 
B 
B 
x 
i\ 
B 
B 
i\ 
B 
8 
A 
c 
8 
8 
x 
\ 

c 
B 
x 
B 

B 
B 
[) 

'\ 
A 
.x 
B 
c 
p 

i\ 
c: 
x 

" (, 

)\ 

x 
B 
I\ 
c 
[i 

(': 

-------T ---

Category ! RO in pounds !kilograms, 

101454) 
10 (4 54) 
1 (0 454) 

. 1 (0.4541 
10 (4 54\ 
10 14 54\ 
10 (4 54) 
1.000 (454) 
10 (4 54) 
10 (4 541 
100 (45 4) 
10 (4 541 
100 (454) 
10 14 541 
1 (0 4541 
10 (4 541 
100 (45 4) 
10 (4 54) 
1.000 (454) 
1 (0 454) 
1.000 (4541 
10 i4 541 
1.000 (4541 
1.000 (454) 
1 000 (454) 
1000 (454) 
1.000 (454"1 
10 1.4.541 
100 r.45 4J 
1001454\ 
100 14541 
1 (0.4541 
10 14 54) 
100 (45 4\ 
100 (4541 
10 (4.54) 
100(454) 
100 (4541 
10 \4 541 
iOOO 14541 
100 145 4; 
100\454) 
1 I0.4541 
1 (0.4541 
1.000 (454; 
100 (45 41 
1 (0.4541 
100 (45 4) 

1000 (454) 
100 (45.4) 
100(4541 
5.000 (2 2701 
10 14 54; 

' 10 (454) 
' 1 10 454\ 

100(4541 
1 000 (4541 
100(4541 
10 i4541 
10 (4 54) 
1 000 (454) 

'1 104541 
·10014541 

1.000 (454> 
I (0 454) 
1 i0454) 
100 (45 41 
10 14 .. 541 
1.000 1454) 
5.000 i2.2701 
5.000 (2 270) 



§ 117.3 40 CFR Ch. I (7-1-04 Edition) 

TABLE 117.3-REPORTABLE QUANTITIES OF HAZARDOUS SUBSTANCES 0ESIGNAH:D PURSUANT TO 

SECTION 311 OF THE CLEAN WATER ACT-Continued 

Ethylene dibromide 
Ethylene dichloride . 
Ferric ammonium citrate 
Ferric ammonium oxalate . 
Ferric chloride . 
Ferric fluoride 
Ferric nitrate 
Ferric sulfate . 
Ferrous ammonium sulfa1e 
Ferrous chloride 
Ferrous sulfate 
Formaldehyde . 
Formic acid 
Fumaric acid 
Furtural 
Guth ion 
Heptachlor 
Hexachlorocyclopentad1ene 
Hydrochloric acid . 
Hydrofluoric acid . 
Hydrogen cyanide 
Hydrogen sulfide 
lsoprene. 

Material 

lsopropanolamine dodecyibenzenesulfonate 
Kepone 
Lead acetate . 
Lead arsenate 
Lead chloride 
Lead fluoborate 
Lead fluoride 
Lead iodide 
Lead nitrate 
Lead stearate 
Lead sulfate . 
Lead sulfide 
Lead thiocyanate 
Lindane 
Lithium ctiromate 
Malathion 
Maisie acid 
Maisie anhydride 
Mercaptodimethur . 
Mercuric cyanide 
Mercuric nitrate .. 
Mercuric sulfate . 
Mercuric thiocyanate 
Mercurous nitrate 
Methoxychlor . 
Methyl mercaptan 
Methyl methacrylate 
Methyl parathion . 
Mevinphos 
Mexacarbate . 
Monoethylamine 
Monomethylamine 
Naled 
Naphthalene 
Naphthenic acid 
Nickel ammonium sulfate . 
Nickel chloride ... 
Nickel hydroxide . 
Nickel nitrate . 
Nickel sulfate 
Nitric acid . 
Nitrobenzene 
Nitrogen d•ox1de 
Nitrophenol (mixed) 
Nitrotoluene 
Paratormaldehyde 
Parathion 
Pentachlorophenol . 

x 
B 
c 
c 
c 
B 
G 
c 

·c 
'B 
c 
B 
D 
D 
D 
x 
x 
A 
D 
B 
A 
B 
B 
c 
x 
A 
x 

,A 
A 
A 
A 
A 
A 
A 

iA 
A 

;x 
A 
B 
D 
D 

jA 
;x 

. i A 
IA 
'A 
'A 
x 
B 
c 
B 
A 
c 

'B 
B 

!A 
18 

jB 
'B 

B 
.A 

B 
B 
c 
c 
A 

'B 
c 

,c 
'A 

A 
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Category RQ in pounds (kilograms) 

1 (0 454) 
100 (45.41 
1.000 (454) 
1.000 (454) 
1.000 1454) 
100 145 41 
1.000 i454) 
1.000 \454) 
1 000 \454) 
100 (45.4) 
1.000 (454) 
100 (45.4) 
5 000 12.270) 
5.000 (2.270) 
5.000 (2.270) 

' 1 10 454) 
I (0 454) 
10 (4 54) 
5.000 (2 270) 
100 145 4) 
10 (4.54) 

'' ' ' '""" ' 100 14541 
100 145.41 
1.000 (454) 
1 10454) 
10 14.54) 
1 (0 454) 
101454) 
10 (4 54) 

' 10 (4.54) 
10 1454) 
10 (4.54) 
10 (4 54) 
10 (4 54) 
10 •.4 54) 
10 1454) 

... '1 104541 
10 14 54) 
100 145.41 
5.000 (2.270) 
5.000 (2.270) 
10 (4 54) 

: 1 (0454) 
10 \4.54) 

i 10 14 54: 
I 10 1.4 54) 

10 (454) 
1 (0454) 
100 •.454) 
1 000 (454) 
100 (454) 
10 (4.541 
1 000 1454! 

! 100 !45 ..+) 

''''' ' ' : 100 145 4) 
. "' " : 10 (4.54! 

i 100 1454) 
! 100 14541 
; 100 14541 

....... '""''' ! 100 1454) 
10 14 54) 
100 (45 4i 
100 14541 
1.00014541 
1.000 (454) 
10 !4.54) 
100 (454; 
1 000 14541 
1.000 1454) 
10 14.54) 
10 14 54) 
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TABLE 117.3--REPORTABLE QUANTITIES OF HAZARDOUS SUBSTANCES DESIGNATED PURSUANT TO 

SECTION 311 OF THE CLEAN WATER ACT--Continued 

Phenol 
Phosgene 
Phosphoric acid . 
Phosphorus 
Phosphorus oxychloride 
Phosphorus pentasutfide 
Phosphorus trichloride 
Polychlonnated b1phenyls . 
Potassium arsenate . 
Potassium arsenite 
Potassium bichromate . 
Potassium chromate 
Potassium cyanide 
Potassium hydroxide 
Potassium permanganate 
Proparg1te 
Propionic acid 
Propionic anhydride 
Propylene oxide 
Pyrethnns 
Ouinoline 
Resorc1nol . 

Silver nitrate 
Sodium 

Sodium bichromate 
Sodium bifluonde 
Sodium bisu!liie 
Sodium chromate 
Sodium cyanide . 
Sodium dodecylbenzenesulfon,'te 
Sodium fluoride 
Sodiurc r,ydrosu!tide 
Sodium hydroxide . 
Sodium hypochlorite 
Sodium methylate 
Sodium nitrite 
Sodium phosphate. drbasic 
Sodium phosphate. tribasic 
Sodium selenite . 
Strontium chromate 
Strychnine 
Styrene 
Sullunc acre . 
Sulfur monochlonde 
2.4.5-T acid 
2.4.5-T amines 
2.4.5-T esters 
2.4.5-T salts 
TOE 
2.4.5-TP acid 
2.4.5-TP acid esters 
T etraethyl lead . 
T etraethyl pyrophosphate 
Thallium sulfate 
Toluene 
Toxaphene 
Trichlorfon 
Trichloroethylene 
T'ichlorophenol 
Triethanolamrne dodecylbenzenesulfonate 
Triethyiamine 
T rimethylamine 
Uranyl acetate 
Uranyl nitrate 
Vanadium pentoxide 
Vanadyl sulfate 
Vinyl acetate 
Vinylidene chloride 
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Category RO rn pounds 'kilograms :1 

.. - 1,000 (4541 
A. 10 (4.54) 
i) 5 000 (2,270! 
)( 1 10 454) 
c 1.000 i4541 
fl 100 (45 41 

1.000 (454\ 
x 1 (0.454) 
x 1 (0.4541 
)._ 1(0454) 
A 10 (4 54) 
A 10 !4 54) 
,", 10 (4.54) 
c 1.000 (4541 
R 100 (45 41 
A 10 14541 
[) ' 5.000 (2.270) 
[1 5.000 (2.270) 
R 100(45.41 
x 1 (Q.454) 
D 5.000 (2.270) 
D 5.000 12.270) 
A 10 14 541 
x 1(04541 
A 10 (4 541 
x 1 (0 454! 

' 1 (0 4541 
A 10 (4.54) 
8 100 145.4) 
D 5.000 (2.2701 
A i 10 (4.54) 
0. : 10 14 54) 
c ' 1.000 (454) 
C' 1 000 (454) 
[· 5 000 (2.270'1 
c 1.000 (4541 
B 100(454) 
c 1.000 (454) 
B 100 (45.4i 
[) 5,000 (2.270: 
D 5.000 (2 270) 
B 100 145.4) 
A 10 (454) 
I\ 10 (4 541 
c 1.000 (454) 
,, 1 000 (4541 
c 1.000 (4541 
c 1,000 (4541 
l"l 5.000 (2 2/01 
c 1.000 (4541 
c 1.000 (454> 
\( 1 (0 454; 
8 10014541 
B 100 145.41 
A, 10 (4.54) 
A 10 (4 54! 
B 100 145 41 

1.000 (454) 
x 1 (0454) 
8 100 (45.4) 
R 100 145 4) 
A 10 14 541 ,. ' 1,000 (454 i 
D : 5.000 (2270) 
B 100\454) 
B ' 100 (45 4) 
B 100 (45 41 
c 1.000 (454) 
c 1.000 (454) 
D 5.000 (2,270) 
B ; 100 145 4) 



§117.11 40 CFR Ch. I (7-1-04 Edition) 

TABLE 117.3-REPORTABLE QUANTITIES OF HAZARDOUS SUBSTANCES DESIGNATED PURSUANT TO 

SECTION 311 OF THE CLEAN WATER ACT-Continued 

Xylene (mixed) 
Xylenol . 
Zinc acetate . 
Zinc ammonium chloride 
Zinc borate 
Zinc bromide . 
Zinc carbonate 
Z'nc cnlonde . 
Zinc cyanide . 
Zinc fluoride .... 
Zinc formate 
Zinc hydrosulfite . 
Zmc nitrate ... 
Zinc phenolsulfonate ... 
Zinc phosphide 
Zinc s1licofluoride 
Zinc sulfate 
Zirconium nitrate . 
Zirconium potassium fluoride . 
Z1rcornum sulfate . 
Zirconium tetrachloride 

Material 

8 
c 
c 

Category 

i c. 
,c 
·c 
c 
c 
A 
C. 
c 
C. 
c 
D. 
B 

!D 

RO 1n pounds (kilograms) 

100 145 4) 
1.000 (454) 
1,000 (454) 
1.000 (4541 
1.000 (454i 
1.000 1,4541 
1.000 (45.\) 
1.000 (4541 
10 !4.54) 
1 000 \434; 
1 000 1454) 
1.000 (454) 
~.000 {454) 
5 000 (2,2701 
100 14541 
5.000 (2.2701 

; c 1.000 (4541 
i D . 5.000 12.270) 
I C i 1 000 ( 454) 
I D ' 5.000 12.2701 
i D i 5.000 (2270) 

_.l_ _____________ __c ___ ·---··- ··-·-- -

[50 FR 13513. Apr. 4. 1985. as amended <tt 51 FR :.J.1517. :-:;,op1 29. 1986: 54 FR 33•182. Aug. 14. 1989: 
58 FR 35327. June 30. 1993: 60 FR ::10937. ,June 12. 199SJ 

Subpart B-Applicability 

*117.11 General applicability. 
This regulation sets forth a deter

mination of the reportable quantity for 
each substance desig·nated as hazardous 
in 40 CFR part 116. The regulation ap
plies to quantities of designated sub
st.ances equal to or greater than the re
portable quantities. when discharged 
into or upon the navigable waters of 
the United States. adjoining shore
lines. into or upon the contiguous zone. 
or beyond the contiguous zone as pro
vided in section 31l(b)(3) of the Act. ex
cept to the extent that the owner or 
operator can show such that discharges 
are made: 

(a) In compliance with a permit 
issued under the Marine Protection. 
Research and Sanctuaries Act of 1972 
133 U.S.C. 1401 et seq.): 

< b) In compliance with approved 
water treatment plant operations as 
specified by local or State regulations 
pertaining to safe drinking water: 

(cl Pursuant to the label di.rections 
for application of a pesticide product 
registered under section 3 or section 2·1 
of the Federal Insecticide. Fungicide. 
and Rodenticide Act <FIFRAl. as 
amended (7 U.S.C. 136 et seq. l. or pursu
ant to the terms and conditions of an 

experimental use permit issued under 
section 5 of FIFRA. or pursuant to an 
exemption granted under section 18 of 
FIFRA: 

1 d l In compliance with the regula
tions issued under section 3004 or with 
permit conditions issued pursuant to 
section 3005 of the Resource Conserva
tion and Recovery Act i90 Stat. 2795: 42 
U.:::>.C. 6901): 

i el In compliance with instructions of 
the On-Scene Coordinator pursuant to 
'10 CFR part 1510 <the National Oil and 
Hazardous Substances Pollution Plan> 
or 33 CFR 153.lO<el (Pollution by Oil 
and Hazardous Substances) or in ac
conlance with applicable removal regu
lations as required by section 
311<jH1HAl: 

< f' In complic~nce with a permit 
issued under § 165. 7 of Title 14 of the 
State of California Administrative 
Code: 

l ~· > From a properly functioning inert 
gas system when used to provide inert 
irns t.o the cargo tanks of a vessel: 

rhl From a permitted source and are 
excluded by §117.12 of this regulation: 

\ i 1 To a POTW and are :specifically 
excluded or reserved in §117.13: or 

1. j l In compliance with a permit 
io-;:suecl under section 404( al of the Clean 
Water Act or when the discharg·es are 
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exempt from such requirements by sec
tion 404(f) or 404(r) of the Act <33 U.S.C. 
1344(a1. <fl. (r)). 

* 117.12 Applicability to discharges 
from facilities with NPDES permits. 

(3,l This regulation does not apply to: 
(1) Discharges in compliance vvith a 

permit under section 402 of this Act: 
(2) Discharges resulting from cir

cumstances identHied. reviewed and 
made a part of the public record with 
respect to a permit issued or rnodified 
under section 402 of this Act. and sulJ
ject to a condition in such permit: 

<3l Continuous or anticipated rnter
mittent discharges from a point sourni. 
identified in a permit or permit appli
cation under section 402 of this Act. 
which are caused by events occurring 
within the scope of tht:> relevii,nt uper
ating· or treatment systems: or 

(bl A tli.scharg·e is "in compliance 
with a permit issupd under sectiou 402 
of this Act .. if the permit contains an 
effluent limitation specifically appl ica
ble to the substancP discharged or an 
effluent limitation applicable to an
other waste parameter which has been 
specifically identified in the permit a::. 
intended to limit such substance. and 
the discharge is in compliance wit.h the 
effluent limitation. 

(cl A discharge results "from cir
cumstances identified. reviewed and 
made a part of the public record with 
respect to a permit issued or modified 
under section 402 of the Act. and sub
ject to a condition in such permit." 
whether or not the discharge is in com
pliance with the permit. where: 

\l 1 The permit application. the per
mit. or another portion of the public 
record contains documents th<'it spe
cifi.c:ally identify: 

(i J The substance and the amomn of 
tllP substance: and 

di l The origin and source of the >'Ll b
starn·t>: and 

<iii l The treatment which is to lHe 
prrwirlfld for the discharge either by· 

<Al An on-site treatment system ,,ep-
arate from any treatnwnt svst.em 
treating the permittee·s normal dis
charge: or 

(Bl A treatment system designe<l to 
treat the permittee's normal discharge 
and which is additionally capable of 

§117.13 

treating the idPntified amount of thP 
identified substa,nce: or 

\Cl Any combination of the abovp: 
and 

<2l The permit. contains a require
ment that the substance and amounts 
of the snhstance. as identified in 
§117.12(c)(li<i) and §117.12((:)(1Hiil be 
treated pursuant. to §117.121c)ll 11iii) in 
the event of an on-site release: and 

<3) The treatnwnt to be provi<led hi in 
place. 

<dJ A discharge is a "continuous or 
anticipated intermittent. discharg·e 
from a point source. identified in a per
rnit or permit application undf:'r SP(" 
1 ion 402 of this Act. and caused by 
c\·ents occurring within thP scope of 
the relevant operating· or t,reatment 
s,\ stems." wlwther or not the dischanre 
1s in compliance with U1e permit. if: 

!l 1 The- hazardous sulJstance is dis
charg·ed from a point source !or which 
a valid permit exists or for which a per
mit application has been suhrnitted: 
and 

r2l 'rhe d1scbarg·e of thP hazardous 
;;u bstancP n~sults from: 

r i l 'l'he contamination of none on tact 
cooling water 01· storm water. provided 
that such coolin<' water or storm water 
is not coniamina.ted by an on-site spill 
of a hazardous substance: or 

·ii) A c·ontinuous m· 2.i1tiupatetl 
int,errnitt,'nl dis~:hal'ge of procesc; waste 
water. and the dischargP orii;dnates 
within the m<1nufac:turing or t,re,l.tment 
s\·stems: or 
, <iii l An upset. or failure of a treat

m(mt system or of a proC'ess producing 
a contfnuou;; Ol' anticipated intermit,, 
tent discharge where the upset or fail
ure results from a control problem. an 
operator error. <l syst.em failure or mal
function. an equipment or system 
s:..a.rtup or shutdown. an equipment. 
W<tsh. or a production schedulP c·hang·e. 
provided that such upset or failure is 
1:qt caused \ly an on,s1te spill of a haz
anlous sub;;tanc" 

i'·H FR 50776. Aug .29. H!79. ik anwmlt.,•.l at Ji 
Fr:. -58910. On 1:. E 17'.i: 

* 117.13 Applicability to discharges 
from publicly owned treatment 
works and their users. 

1 al [ResenedJ 
<bl These regulations apply to all dis

charges of n'portable quantities to a 
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POTW. where the discharg-e originates 
from a mobile source. except where 
such source has contractecl with. or 
otherwise received written permission 
from the owners or operators of the 
POTW to discharge that quantity. and 
the mobile source can show that. prior 
to accepting· the substance from an in
dustrial discharg·er. the substance had 
been treated to comply with a,ny efflu
ent limitation under sections 301. 302 or 
306 or pretreatment standard under 
section 307 applicable to that facility. 

* 117.14 Demonstration projects. 
Notwithstanding any other provision 

of this part. the Aciministrator of the 
Environmental Protection Agency 
may. on a case-by-case basis. allow the 
discharge of desig·nated hazardous sub
stances in connection with research or 
demonstration projects relating· to the 
prevention. control, or abatement of 
hazardous substance pollution. The Ad
ministrator will allow such a discharge 
only where he determines that the ex
pected environmental benefit from 
such a discharge will outweigh the po
tential hazard associated with the dis
charg·e. 

Subpart C-Notice of Discharge of 
a Reportable Quantity 

* 117.21 Notice. 
Any person in charge of a vessel or 

an onshore or an offshore facility shall. 
as soon as he has knowledge of any dis
charge of a designated hazardous sub
stance from such vessel or facility in 
quantities equal to or exceeding in any 
24-hour period the reportable quantity 
determined by this part. immediately 
notify the appropriate agency of the 
United States Government of such dis
charge. Notice shall be given in accord
ance with such procedures as the Sec
retary of Transportation has set forth 
in 33 CFR 153.203. This provision ap
plies to all discharges not specifically 
excluded or reserved by another section 
of these regulations. 

* 117.23 Liabilities for removal. 
In any case where a substance des

ignated as hazardous in 40 CFR part 116 
is discharged from any vessel or on
shore or offshore facility in a quantity 
equal to or exceeding the reportable 
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quantity determined by this part. the 
owner. operator or person in charge 
will he lial)le. pursuant to section 311 
(f) ancl (g-1 of th8 Act. to the United 
States Government for the actual costs 
incurred in the removal of such sub
stance. ;ouhject only to the defenses aml 
monetary limitations enumerated in 
sect.ion 311 (f) 2vnd (g) of the Act. 

'l'he Administrator may act to mitigate 
Lhe damag·e tot.he public health or wel
fare caused hy a discharge and the cost 
of such mitigation shall be considered 
a cost incurred under section 311<cl for 
the removal of that substance by the 
enited States Government. 

PART 121-STATE CERTIFICATION 
OF ACTIVITIES REQUIRING A FED
ERAL LICENSE OR PERMIT 

Subpart A-General 

Sec. 
121.1 Definition;;. 
121.2 Contents of certification. 
121.:l ('rmtents of application. 

Subpart B-Determination of Effect on 
Other States 

121.11 C\,pie;; of documents. 
121 .12 Supplemental information. 
121.13 Ee\·iew by Reg·ional Administrator 

and notification. 
121.H Forwarding to affected State. 
121.15 Hearings on objection of affected 

State. 
121.Hi Waiver. 

Subpart C-Certification by the 
Administrator 

121.21 When Administrator certifies. 
121.22 Applications. 
121.23 Notice and hearing_ 
121.2·1 Certification. 
121.2.5 .-\rloption of new water quality stand

anb. 
121.26 In~pection of facility or activit.y be

fore opfTR t.ion. 
121.27 '.\:otiflcation to licen;;ing or permit

ting- ag·enc:y. 
121.28 TerminRt.ion of ~uspension 

Subpart D-Consultations 

121.30 Heview and advice. 

At"THuRITY: Sec. 21 (b) and 1c). 84 Stat. 91 
<33 U S.C. 117l(b) (1970)): Reorganization Plan 
No. 3 of 1970. 
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Subpart A-General 

~ 12 l.l Definitions. 

.'"\.s, used in this pan. tlk rollowi1w· 
term:,; srrnll han' the nwani rw~ indi-
cated below: ·-

uu Uccnse or permit means any li
cense or pennit grankd by an a~r:ncy 
of the Pederal Goven1ment to conduct 
any activity which may result in anv 
discharRe into the ua\·irtable water,;; ,;f 
the United States. 

(b) Licensing or permili:nq <Jl;r·ncu 
means any agency of the Federal Gov
ernment to which application is made 
for a license or permit. 

(C) Administrator means the Adminis-
trator. Environment.al Prot ... l·1 ·ion 
Agency. 

(di Rcqional Administrator mPans the 
Regional desig·nee appo"lnte<i hy tht> Ad
mi!:listrator. Environmental Prott->1.Uon 
Agency·. 

<el Certif];in_q agew'}; means thf' per8on 
or agency designated by the Gov<>rnor 
of a State. by statute. or by other gov
ernmental act. to certify compliance 
with applicable water quality stand
ards. If an interstate agency ha;.; sole 
authority to :so certify for thP area 
within its jurisdiction. such interstate 
agency shall be the certifying Cl.µency. 
Where a State agency and an interstat,e 
agency have concurrent authoritv to 
certify. the State agency shall 1w the 
certifying agenc:v. Where wa t.er nu al i t.y 
standards h·ave hem1 promulgated by 
the Adn::inistrator pursuant-. to section 
10tcl<2l of the Act, or where no :::ltat.P or 
interstate agency ha,s authol'it:,· to cer
tify. the Administrator shall be the 
certif~'ing agency. 

(f) Act means the FPcleral \Va.ter Pol
lutio11 Control Act. 33 U.:::l.C. 1151 ct wq. 

(f;l Water quality stancharls rni."ans 
standards established pursuant Lo sec
tion lQ(c) of the Act. and State-adopted 
water quality standards for navigabl<' 
waters whJch are not interstate waters. 

* 121.2 Contents of certification. 
(al A certification made by a certi

fying- agency shall include the fol
lowing: 
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!J!ica.nt· 
121 A :-ot.ttei11t·nt. that 1 .. 1w l'~·!'tih-i1h.'. 

·l~~·t>ncy h~1:--: •:~itht}J 1J) ex~u.n1neu the· <1p 
>;lic~nion mack Ii\· t-he appl 1c;tnt tr~ Utt' 
l 1censing ur per!ni tting- ag·~-'.1H:\' ~ spf1

"- i fi 
"ally 1denlit\rnil the number or cr>d,.. 
-tffixed to ~rnci.J lpplication1 and baH;" 
1 t.,; certitk;tt.iun upon 2.n t:\':Oilua ti on of 
the inforrrnnion contained in :-rnch ap
pliC«ltion which b relevant tu wate1· 
'.1uality con.--;ld1·1·auon;;. or llli examined 
other infurnrntiuH furnislwll by the ap-
11licant suffici,,n:: Lr• permit t.he ce1·t.l
f\'ing· ag-enc.'.· to make t.he ::'tatement 
dec;cribt'd \u parng-raph 1.ail31 ,Jf this 
,,;ection: 

(3) A statel1lt'!1t that the1·e is a rea
.~onable assuraur.:e t.hat the acti.vitv 
"''ill be condUt.:te.J in a 1112.nnt>r which 
\Vill not violat\· apylica!Jle water quai
i t y stanclanb: 

(4) A statement of an\· conditions 
v·:hich the u•rt.iiy ing a,g-enc.y deems nee 
''ssary or dec;irabie with respect to thP 
discharge of th ... acti\·ity: and 

1.5l Such other information as the cer
tifying ag·pncy may determine to be ap
propriat.e. 

(hJ The cenif~,·ing agency ma:,· moll
ify the certificat..ion in such manner as 
may be agref:•d upon by the certifying 
ag·ency. the licensing· or permitting 
<tgency, an1! l he Re~donal Adminis
trator. 

~ 121.a Contents of application. 
A licensing· 01 permitting ageJ11:\ 

sha.11 require cu1 applicant for a license 
or permit to incl ucle in the form of ap
p! ica tion such iniormation relating to 
water quality comiiderat.ions as may be 
a~-reecl upon by tJ1e licensing or permit
t 111g a.gem~- .u:d the Administrator. 

Subpart B-Determination of Effect 
on Other States 

~ 121.ll Copies of documents. 

tal Upon receipt. from an applicant of 
an application for a licensP or permit 
without ...i.n :u·1·ompanying ('ertifi
cation, thl' lkensing or permitting 
cwency shall either: (11 Porwarr.l one 
copy of the appl kation to the appro
priat0 certifying agf'ncy and two copies 
to thfl Regional Administrator. or (21 
forward three CtJ[)lt'S Of the a.ppJicatiOll 

127 



§121.12 

to the Regional AclminisLrator. pursu
ant to an agreement heLween the li
censing or permitting agency aml the 
Administrator that the Regional A1l
ministrator will transmit a copy of t-lw 
application to the appropriate certi
fying· agency. Upon subsequent receipt 
from an applicant of a certification. 
t.hc licensing· or permitting agency 
shall forward a copy of r'uch certifi
cation to the Regional Administrator. 
unless such certification shall have 
been made by the Regional Adminis
trator pursuant to § 121.24. 

( b) Upon receipt from an applicant of 
an application for a license or permit 
with an accompanying certification. 
the licensing or permitting agency 
shall forward two copies of the applica
tion and certification to the Regional 
Administrator. 

<cl Only those portions of the appli
cation which relate to water quality 
considerations shall be forwarded to 
the Regional Administrator. 

* 121.12 Supplemental information. 

If the documents forwarded to the 
Regional Administrator by the licens
ing or permitting agency pursuant to 
§ 121.11 do not contain sufficient infor
mation for the Regional Administrator 
to make the determination provided 
for in § 121.13, the Regional Adminis
trator may request, and the licensing 
or permitting agency shall obtain from 
the applicant and forward to the Re
gional Administrator. any supple
mental information as may be required 
to make such determination. 

§ 121.13 Review by Regional Adminis
trator and notification. 

The Regional Administrator shall re
view the application, certification. and 
any supplemental information provided 
in accordance with §§ 121.11 and 121.12 
and if the Regional Administrator c.le
termines there is reason to believe that 
a discharge may affect the quality of 
the waters of any State or States other 
than the State in which the discharg·e 
originates. the Regional Administrator 
shall. no later than 30 days of the date 
of receipt of the application imd cer
tification from the licensing or permit
ting agency as provided in § 121.11. so 
notify each affected State. the licens-
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ing· or permitting ag·en<:y. itml the a.p
plkan t. 

§ 121.14 Forwarding to affected State. 

Tlw lleg·ional Admi.nistrator shall 
forwarcl to each affected ~tate~ a copy 
of the material provided in acconlance 
with § 121.11. 

* 121.15 Hearings on objection of af
fected State. 

\Vhen a licensing or permitting ag·en
cy hold::; a public hearing on the objec
tion of an affected State. notice of such 
objection. including the gTounds for 
such objection. shall be forwarded to 
the Regional Administrator by the li
censing or permitting agency no later 
than 30 days prior to such hearing. The 
Regional Administrator shall at such 
hearing submit his evaluation with re
spect to such objection and his rec
ommendations as to whether and under 
what conditions the license or permit 
should be issued. 

§ 121.16 Waiver. 

The certification requirement with 
respect to an application for a license 
or permit shall be waived upon: 

(a) \Vritten notification from the 
State or interstate agency concerned 
that it expressly waives its authority 
to act on a request for certification: or 

(bl Written notification from the li
censing or permitting agency to the 
Regional Administrator of the failure 
of the State or interstate agency con
cerned to act on such request for cer
tification within a reasonable period of 
time after receipt of such request. as 
determined by the licensing or permit
ting agency (which period shall gen
erally be considered to be 6 months. 
but in any event shall not exceed l 
ye an 
In the event of a waiver hereunder. the 
Regfonal Administrator shall consider 
such waiver as a substitute for a cer
tification. and as appropriate. shall 
conduct the review. provide the no
tices. and perform the other functions 
identified in §§ 121.13, 121.14. and 121.15. 
The notices required by § 121.13 shall be 
provided not later than 30 days after 
the date of receipt by the Regional Ad
ministrator of either notification re
ferred to herein. 
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Subpart C-Certification by the 
Administrator 

§ 121.21 When Administrator certifies. 

Certification by the Administrator 
that the discharge resulting from an 
activity requiring a license or permit 
will not violate app1.lcable water qual
ity standards will be rel1uired where: 

rn) Standards han~ been promulgated. 
in whole or in part. by the Adminis
trator pursuant to section 10rcH2l of 
the Act: Prouided. howcH~r. That. the 
Administrator wi 11 certify compliance 
only with respect to those water qual
ity standards promulgated by him; or 

<bi Water quality standards have 
been established. but. no State or inter
state agency has authority to give such 
a certification. 

§ 121.22 Applications. 

An applicant for certlfication from 
the Administrator shall submit to the 
Regional Administrator a complete de
scription of the discharge involved in 
the activity for which certification i1:1 
sought. with a request. for certification 
signed by the applicant. Such descrip
t.ion shall include the following: 

(3,) The name and address of the ap
plicant; 

(bl A description of the facility or ac
tivity. and of any discharge into navi
gable waters which may result from 
the conduct of any activity including. 
but not limited to. the construction or 
operation of the facility. including the 
biolog·ical. chemical. thermal. and 
other characteristics of the discharge. 
and the location or locations at which 
such di8charge may enter navigable 
waters: 

<cl _-\ description of the function and 
operation of equipment or facilities to 
treat wast.es or other effluents which 
may be discharged. including specifica
tion of the degree of treatment ex
pected to be attained; 

(dl The date or dates on which the ac
tivity will begin and end. if known. and 
the date or dates on which the dis
charge will take place; 

(el A description of the methods and 
means being· used or proposed to mon
itor the quality and characteristics of 
the discharge and the operation of 
equipment or facilHies employed in the 

§ 121.24 

t.reatment or control of waste;; or other 
ef11uents. 

~ 121.23 Notice and hearing. 

The Regional Administrator will pro
vide public noti,e of each requt'st. for 
certification hy mailing to State. 
County. and municipal authoritiefi. 
heads of State agencies responsible for 
water quality improvement. aml other 
parties known to be interested in the 
matter. including adjacent propert\ 
owners ancl conservation organizations. 
or may provi<lt~ such notice in a news
paper of gt~neral circulation in the area 
in which the acti\·ity is proposed to be 
conducted if the Regional Adminis
trator deems mailed notice to be im
practicable Interested parties shall be 
provided an opportunity to comment 
on such n'qUPst in such rnanner as the 
Regional Administrator (leems appro
priate. All interested and affect.ed par
ties will be given reasonable oppor
tunity to present evidence and testi
mony at a public hearing on t.Jw ques
tion whether t.o gr<tnt or deny certifi
cation if the Regional Administrator 
determines that ;;;uch a hearing io:< nee 
essary or appropriate. 

~ 121.24 Certification. 

If. after vonsidering tht~ complete de
scription. the nicord of a hearing. if 
any. held pursuant to § 121.23. and such 
other infonnation and data as the Re
gional Administrator deems relevant. 
the Regional Administrator determine;c; 
that there is reasonable assurance that 
the propo;,ied activity will not rt->sult in 
a violation of applicable water c1ua1Hy 
standards. he shall so certify. If Lhe Re
gional Administrator determines that 
no water quality ;c;tandarcls are applic8-
ble to the wa~ers which might be af
fected by the proposed activity. he 
shall so notify Uit· applicant and the li
censing O!' pm·rnit,t,ing agency in writ
ing ancI shall prn\·ide the licensing or 
permitting ag·ern::v with aJvice. sugges
tions, and recornmendatHms with re
spect to crmditions to be incorporated 
in any licernw or permit to achieve 
compliance• with the purpo::;e of this 
Act. In such C8St'. no certification :::hall 
be required 
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* 121.25 Adoption of new water quality 
standards. 

(a) In any case where: 
Cl) A. license or permit was issued 

without certification due to the ab
sence of applicable water quality 
standards: and 

(2) Water quality standards applica
ble to the waters into which the li
censed or permitted activity may dis
charge are subsequently established: 
and 

(3) The Administrator is the certi
fying agency because: 

(i) No State or interstate agency h:1s 
authority to certify: or 

(iil Such new standards were promul
gated by the Administrator pursuant 
to section lO<cJ(2) of the Act: and 

(4) 'l'he Regional Administrator de
termines that such uncertified activitv 
is violating water quality standards: · 
Then the Regional Administrator shall 
notify the licensee or permittee of such 
violation, including his recommenda
tions as to actions necessary for com
pliance. If the licensee or permittee 
fails within 6 months of the date of 
such notice to take action which in the 
opinion of the Regional Administrator 
will result in compliance with applica
ble water quality standards. the Re
giona.l Administrator shall notify the 
licensing ::ir permitting agency that the 
licensee or permittee has failed. after 
reasonable notice. to comply with such 
standards and that suspension of the 
applicable license or permit is required 
by section 2l(b)(9)(B) of the Act. 

(lJ) Where a license or permit is sus
pended pursuant to paragraph <al of 
this section. and where the licensee or 
permittee subsequently takes action 
which in the Regional Administrator·s 
opinion will result in compliance \Vith 
applicable water quality standards. the 
Regional Administrator shall then no
tify the licensing or permitting agency 
that there is reasonable assurance that 
the licensed or permitted activity will 
comply with applicable water quality 
standards. 

* 121.26 Inspection of facility or activ
ity before operation. 

Where any facility or activity lrn,s t e
cei ved certification pursuant to § 121.2,1 
in connection with the issuance of a li
cense or permit for construction. and 
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where such facility or activity is not 
required to obtain an operating license 
or perrni t. the Regional Administrator 
or his representative. prior to the ini
tial op~;ration of such facility or activ
i t,v. shall be afforded the opportunity 
to inspect Ruch facility or activity for 
the purpose of determining if the man
ner in which such facility or activity 
\Vill be operated or conducted will vio
late applicable water quality stand
ards. 

~ 121.27 Notification to licensing or 
permitting agency. 

If the Regional Administrator. aft.er 
an inspection pursuant to § 121.26, de
termines that operation of the pro
posed facility or activity will violate 
applicable water ci.uality standards. he 
shall so notify the applicant and the li
censing or permitting agency. includ
ing his recommendations as to reme
dial measures necessary to bring the 
operation of the proposed facility into 
compliance with such standards. 

* 121.28 Termination of suspension. 
Where a licensing· or permitting· 

agency. following a public hearing. sus
pentlH a license or permit after receiv
ing· the Regional Administrator's no
tice and recommendation uursuant to 
§121.27. the applicant may ~submit evi
dence to the Regional Administrator 
that the facility or activity or the op
eration or conduct thereof has been 
moclified so as not to violate water 
quality standards. If rhe Regional Ad
ministrator determines that water 
quality standards will not be violated. 
he shall 80 notify the licensing· or per
mitting· agency. 

Subpart D-Consultations 

~ 121.30 Review and advice. 

The Regional Administrator may. 
and upon request shall. provide licens
ing and permitting agencies with deter
minations, definitions and interpreta
tions with respect to the meaning· and 
content of water quality standards 
where they have been federally ap
pro\·ec! under section 10 of the Act. and 
firnlingb with respect to the application 
of all applicable water quality stand
ards in particular cases and in specific 
ci1·cumstances relative to an activity 
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for which a license or permit is sought. 
The Regional Administrator may. and 
upon request shali. also advise licPns
ing and permitting agencies as to the 
status of compliance by di;;chargers 
with the conditions and requirements 
of applicable water quality standards. 
In cases where an activity for which a 
license or permit is sought will affect 
water quality. but for which there are 
no applicable water quality Rtamlards. 
the Regional Administrator rnay a(lvise 
licensing or permitting agencies with 
respect to conditions of such license or 
permit to achieve compliance with t.he 
purpose of the Act. 

PART 122-EPA ADMINISTERED PER
MIT PROGRAMS: THE NATIONAL 
POLLUTANT DISCHARGE ELIMI
NATION SYSTEM 

Sec. 

Subpart A-Definitions and General 
Program Requirements 

122.1 Purpose and scope. 
122.2 Definitions. 
122.:3 Exclusions. 
122.4 Prohibitions rn.pplieable to State 

NPDES Programs. see§ 123.25>. 
122.5 Effect of a permit 
122.6 Continuation of expiring· permits 
122.7 Confidentiality of information. 

Subpart B-Permit Application and Special 
NPDES Program Requirements 

122.21 Application for a permit <applicable 
to State progTams. ;;ee §123.25>. 

122.22 Signatories to permit applications 
and reports ui.pplicahle to State pro
grams. see §123.25). 

122.23 Concentrated animal feeding oper
ations (applicable to State NPDES pl'o
g-rctms. see §123.251 

122.24 Concentrated aquatic animal pruduc
tion facilities I appiicahle to State 
1\PDES progTams. set>§ 123.25). 

122.25 Aquaculture project;; (applicalde to 
State NPDES progTams. ;;ee § 123.2f.i. 

122.26 Storm ·wat.er di;;charg·es (applicable to 
State NPDES programs. see§ 123.25) 

122.27 Silvicultural activities 1applicahle to 
State NPDES programs. see§ 123.251. 

122.28 General permits 1 applicable t.o State 
NPDES progTams. see§ 123.25). 

122.29 New sources and new dischargern. 
122.30 \Vhat are the obJective:< of the storm 

wat.er regulations for small MS4s? 
122.31 As a Trihe. what is my role under the 

NPDES storm water program·:' 

Pt. 122 

122.32 As ::1.11 opPr::itor of a small ~'184. am I 
regulaterl under the NPDES storm watei 
progTam" 

122.::13 If I am <rn operator of a regulated 
small MS4. how do I apply for an NPDES 
permit and when do I have to apply" 

122.34 As an operator of a regulated small 
MS4. what will my NPDES MS-I storm 
water pt>rmit require 0 

122.3fi As nn operator of a regulated smail 
MS4. nrnr I share the responsihilit.y tu 
lmplemPnt tho> minimum l'ontrol mea"
ures with oth<·r entities" 

122.36 A>0 an opt'1·ator of a reg·ulated small 
MS4. what happens if I don ·i. comp]~· with 
the application or permit requil'ement:
in §§ 122.:33 through 122.35" 

122.37 Will the small MS4 storm water pr1J
gram n•gulatiom: at §§ 122.32 through 
122.36 and § 123.35 of this chapter change 
in the future': 

Subpart C-Permit Conditions 

122.41 Cornli t ion~ applicable to all permit,; 
rapplicalile to State progT<tms. ;;ee 
§ 123.251. 

122.42 Aclllitiona] conditions applicable to 
specified categorie~ of NPDES permit~ 

1applical1le w State NPDES programs. 
see§ 123.2.5 i. 

;22.-13 Estahlit;hing permit comlitions iap
plicable tu s1,1tt' programs. ,;ee § 123.251. 

122.411 Est~1J.;li~'hing 1i1nitation~. stanUa1·ds 
ernd ot.h<T permit conditions :applicalile 
to Statt' '.\'PDES progmms. see §123.25l. 

1'..!2.·1.5 Cal' ulating NPDES permit cornli
tions rapplical>le to St<",te NPDES pro
gntms. s<·<~ § 123.2ii l. 

122.46 Dural ion of permiti' uipplicable to 
State pnigrams. see §123.251. 

JJ2.47 Schedules uf complianC'e. 
122.48 Requiremt·nts for recording· and re

porting llf mo11ito1·ing results (applicablP. 
to State programs. ;;ee §123.25). 

122.49 Considerations under Federal law. 
122.50 Disposal of pollutants into wells. into 

publicly owned treatment work,.; or by 
land application 1 applic?thle tu State 
NPDES prof[r;1.111''. ,;ee § 12~l.2:i 1. 

Subpart D-Transfer, Modification, Revoca
tion and Reissuance, and Termination 
of Permits 

122.61 Transler oi' permit.s 1applknliie to 
State pnwram" ,;ee § 12:3.25). 

122.62 Mollit'lcat ion 01· revocation aml 
reissuann· (Jf per mi ts rnpplica blt> to 
State prngT,tn1s. see§ 123.25J. 

122.63 Minor modilications of permit::<. 
122.64 'rerniinatioll of permits (applicable to 

State progTams. see § 123.25 ). 

Af'P81\ll!X A To P \HT 122---NPDES PilD!AHY 
I1'Tl!'STH \' C.\TEGO!i!E;; 

A l'!'E:>'!HX B .. , ' I',\HT 122 [RE;.;F:ftl'!-:Iil 
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§ 122.1 

APPE'.'il>JX C TO PAHT 122- C!UTE!;i.\ 1-'<lll lli.
TE!Ull:\L\'G ,\ Co;.;o:NTHATEll A<~L\TTC' A:-:1-
:11.-\1. PH.cmn.'TION FACIUTY 1§ 122.24) 

Al'l'E::\DIX D TU P.\H.T 122--NPD!<~S PEIDi!T 
Al'l'LIC,\TIO!'; TESTI:-.:G RH)C!llE.\1E:\TS 
( § 122.21) 

AI'l'E:\D!X E TO P,\RT 122-R.\ T'.-<L-\U. Z<J::\!:s <JI' 

THF: U\ITED STA TE.S 
AP.l'F.'JlH:\ F TO PART 122-··-l:\'C'OH PO!L\TEll 

PL.-\C'ES WITH POPL-LYrION>i GRE.\'l'EH 

TH.\'.'/ 250.000 ACCOIUJI:\'C: TO THE 1990 DE
C'F.:\.':L\L CENSL'S DY THE BL'Hf;.n· <lF THI< 
CE::\SCS 

Al'l'ENIJ!X G TO PAlff 122--1:\COJZl'OfUTEll 
PL\CF.S WIT!! P<ll'l'.J,.'\TIONS GHE,\TEH 

TlBN 100.000 BCT LESS THA1' 250.000 Ac
COHDING TO THE 1990 DECEN?'i!.\L CE:\>il'S 

BY THE Bnu;,\l: OF THE CENSC~ 
Al'PENDIX H TO P.-'.RT 122--COU::\TlES \\'JTH {);<;

l:\r'Olll'OR.ATED UR.BA'.'ili:ED ARE.IS \VITH .". 
POPFT.ATIO:\ 01' 250.000 OR Mom; AC<:OHIJ-
1:\G TO THE 1990 DECEN:\J,\I. CE::\Sl'.S BY THE 
BnrnAL- OF THE CE::\fff,; 

APPE:-;mx I TO PART 122--COC!\TJE:-; WITH UN
!:\CORPOH .. -\.TL!J lJRBA:\lZED AHL\,-; GHK\T· 

rm THAN 100.000. Bl;T LES:S TH.'\.N 250.000 
ACCOl\D!:\C: TO THE 1990 DECE:\:\L\L CEt«:Sl'ci 
BY THE BT:fU:Al' OF THE CE:\St::-; 

Al'l'ENDlX ,J 10 PART 122---,NPDES PEil'\llT 

TE;oT!NG REQnm.:MENT:-; FOil PL'BLWLY 

01\'::\ED THEATM!::NT WORK:-;(§ 122.21(.J l) 

AtiTHO!UTY: The Clean Water Act. 33 U.S.C 
1251 el seq. 

SClrRCE: 48 FR 141.53, Apr. 1. 1988. unless 
otherwise noted.. 

Subpart A-Definitions and 
General Program Requirements 

§ 122.1 Purpose and scope. 
(a) Coverage. (1) The regulatory provi

sions contained in this part and parts 
123. and 124 of this chapter implement 
the National Pollutant Discharge 
Elimination System (NPDESl Program 
under sections 318. 402. and 405 of the 
Clean Water Act <CWAi (Public Law 92--
500. as amended. 33 U.S.C. 1251 el seq. l 

(2) These provisions cover basic EPA 
permitting requirements ( thi:s part 
122). what a State must do to obtain 
approval to operate its progra.m in lieu 
of a Federal program and minimum re
quirements for administering the ap
proved State program cpart 123 of this 
chap'cerl. and procedures for EPA proc
essing of permit applications and ap
peals <part 124 of this chaptel'l. 

< 3 l These provisions also establi::lh 
the requirements for public participa
tion in EPA and State permit issuance 
and enforcement and related variance 

40 CFR Ch. I (7- 1-04 Edition) 

proct:eding·s. and in the appro\'al of 
Stall' NPDES programs. These provi
sions carry out the purposes of the pub
lic participation requirements of part 
25 of thi;; chapter. and supersede the re
q uirement::l of that part as they apply 
to actions covered under this part and 
parts 123. and 124 of this chapter. 

(4i The NPDES permit program has 
separat,e additional provisions that are 
used by permit issuing authorities to 
determine what requirements must be 
placed in permits if issuerl. These pro
vbions are located at parts 125. 129. 133. 
136 of this chapter and 40 CFR sub
chapter N iparts 400 through 471). and 
p21.1 t 503 of this chapter. 

t ii> Certain requirements set forth in 
parts 122 and 124 of this chapter are 
made applicable to approved State pro
grams by reference in part 123 of this 
chapter. These references are set forth 
in § 123.25 of this chapter. If a section or 
paragraph of part 122 or 124 of this 
chapter is applicable to States. 
through reference in § 123.25 of this 
chapter. that fact is signaled by the 
following words at the end of the sec
tion 01· paragraph heading: 1 Applicable 
to State programs, see § 123.2.5 of this 
chapterJ. If these words are absent. the 
section (or paragraph) applies only to 
EPA administered permits. Nothing in 
this part and parts 123. or 124 of this 
chapter precludes more stringent State 
regulation of any activity covered by 
the regulations in 40 CFR parts 122. 123. 
and 124. whether or not under an ap
provecl State program. 

(b) Scope of the NPDES permit require
ment. (1) The NPDES program requires 
permits for the discharge of "pollut
ants" from any "point source" into "wa
ters of the United States." The terms 
"'pollutant", "point source" and "waters 
of the United States" are defined at 
§ 122.2. 

(2l The permit prog-rarn established 
under this part also applies to owners 
or operators of any treatment works 
treating domestic sewage, whether or 
not the treatment works is otherwi8e 
required to obtain an NPDES permit. 
unless all requirements implementing 
section 405Ull of the CW A applicable to 
the treatment works treating domestic 
sewage are included in a permit issued 
under the appropriate provisions of 
subtitle C of the Soli.d \Vaste Disposal 
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Act. Part C of the Safe Drinking Water 
Act. the Marine Protection. Research. 
and Sanctuaries Act of 1972. or the 
Clean Air Act, or under State permit 
programs approved by the Adminis
trator as adequate to assure compli
ance with section 405 of the CWA. 

(3J The Regional Administrat,or may 
designate any person subject to the 
standards for sewage sludg·e use and 
disposal as a "treat.men t works treating· 
ilonlPstic sewage" as defined in § 122.2. 
where the Regional Administrator 
finds that a permit is necessat·y to pro
tect public health and the environment. 
from the adverse effects of sewage 
sludge or to ensure compliance with 
the technical standards for slmlgt7 use 
and disposal developed undn CWA sec
tion -105(d). Any person designated as a 
·'treatment. works trt>at.ing domestic 
sewage" sha11 submit an application for 
a penniL under § 122.21 within 180 <lays 
of being notified by the Regional Ad
ministra.tor that a permit is required. 
The Regional Adn11nistrat01,.s decision 
to Jesignate a per<>on as a "treatment 
works treating domestic sewage" nnder 
this paragraph shal 1 be stated i1~ the 
fact sheet or statement (Jf basis for the 
permit. 

[Non; '!'ll § 122.1: lnlormation (:oncu·ning· 
the NPDE8 program and its regulations can 
be obtained by contacting the Water P<"rmits 
Division\4203l. Office of Wastewater Manage
ment. U.S.E.P.A .. Ariel Rios Building. 1200 
Pennsyl\•ania Avenue. N\Y .. Washington. DC 
20460 at r202J 260-9545 and by visiting the 
homepage at. http: www.epa.gov owm] 

16:) FH 30904. May 15. 2000] 

~ 122.2 Definitions. 
The following definitions apply to 

parts 122. 123. and 12-1. Terms not W:•
fined in this section have t.ht' mea.ning 
given by CW A. When a definell Lerrn ap
pears in a definition. the define1l t.e1 m 
is sometimes piaced in quotation 
marks a& an aid to i·eaders. 

Administrator mea,ns the Adm t ms
trator of the United States Envirnn
mental Protection Agf'ncy. or <1.n .'lU

t.horized representative. 
Animal feeding operation is defined at 

§ 122.23. 
Applicable standards and lmzitations 

means all State, interstate. and federal 
standards and limitations to which a 
"discharg·e." a "sewag·e sludge use or dis-

§ 122.2 

posal practice.'' or a related activity i:;; 
subject under the CWA. including "ef
fluent limitations." wa.ter quality 
standard:;. standards of performance. 
toxic em uen t standards or prohi bi
ti ons. "best management practices." 
pretreatment st,andards. and "standards 
for sewage sludge use or disposal" 
Lmder section:; :301. 302. 303. :~04. 306. 307. 
:ma. 403 and 405 of CWA. 

Applicali"n mnrns the B~.PA st:::i.ndanl 
national forms fur applying for a per
mit. including any additions. rPvision:-:. 
or mollifh-zttiorn.; to the forms; 01· forms 
<lpproved l;y El'~\ for use in "approved 
States." il:<.'luclilig- any approved modi 
fications t•r rPvisions. 

Approccd prugrwn or approred State 
means a :::ucte or interstate 11rogTarn 
which ha;; heen :1pproved or authorized 
hy EPA uJlih·r part. 123. 

Aquaculture v;oject i;:; defined at 
~ 122.25. 

A i•erage 111011 I.ii l.11 discharge limitatiu11 
means t.he biglie:it allowable averag·e or 
"daily <lbdiar~tes" over a ccllenda1 
month. cakulatecl as the sum of all 
'·daily dbcharges" measured during a 
t·alendctr month dividt:d by the number 
of "daily discharg·e::." measured durim.! 
that month. 

Arcrage ircek!:1 disc/wrge l11wtutwn 
means U1e highest <i.llowable average of 
"daily cli~;c hanres" over a cal Pndar 
week. cakuhttecl as the sum of all 
·'daily disdlarg·~·s" measured during a 
calendar week di v.ided by the number 
of "<latly <iiscl1argPs" measured cluring 
that week. 

Best nwnugemo1t prac!icd ("BMPs"\ 
means schedult'::.- of activities. prohibi
t.wns of pr,ll:tices. maintenance proce
cl:ires. and ,ither management practices 
l\J prevent or 1·erluce the pollution of 
"waLers of the United St.ates." BMPs 
<llso include t:ieatment rec1uiremenb. 
operating· procedures. and practices to 
LOntroi plant ~•ite runoff. spillage or 
leaks. slwke or waste disposal. or 
d1·ai1 1age from L't\V matt>rial. ';t.,orage. 

B.'11!'3 mean;; "l1est m~u1agen1ent. prac· 
t,iCet;." 

Class I <ludp;· manu.acment tac1lit11 
means ar:y POTW identified under 40 
CFR 403.8(a) as being required to have 
an approved pretreatment program (in
cluding such POTWs located in a State 
that has elected w assume local pro
gram responsibilities pursuant to 40 
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CFR 403.lOU~)) and any other treatment 
works treating domestic sewage classi
fied as a Class I sludge management fa
cility by the Regional Administrator. 
or. in the case of approved State pro
grams. the Regional Administrator in 
conjunction with the State Director. 
because of the potential for its sludge 
use or disposal practices to adversely 
affect public health and the environ
ment. 

By pass is defined at § 122 .41( ml. 
Concentrated animal feedinq operation 

is defined at§ 122.23. 
Concentrated aquatic animal feeding 

operation is defined at § 122.24. 
Contiguous zone means the entire 

zone established by the United States 
under Article 24 of the Convention on 
the Territorial Sea and the Contiguous 
Zone. 

Continuous discharge means a "dis
charge" which occurs without in terrup
tion throughout the operating hours of 
the facility. except for infrequent shut
downs for maintenance. process 
changes. or other similar activities. 

CWA means the Clean Water Act (for
merly .referred t.o as the Federal Water 
Pollution Control Act or Federal Water 
Pollution Control Act Amendments of 
1972) Public Law 92-500. as amended by 
Public Law 95-217. Public Law 95-576. 
Public Law 96-483 and Public Law 97-
117. 33 U.S.C. 1251 et seq. 

CWA and regulations means the Clean 
Water Act (CWA) and applicable regu
lations promulgated thereunder. In the 
case of an approved State progTam. it 
includes State program requirements. 

Daily discharge means the "discharge 
of a pollutant" measured during a cal
endar day or any 24-hour period that 
reasonably represents the calendar day 
for purposes of sampling. For pollut
ants with limitations expressed in 
units of mass. the "daily discharge" is 
calculated as the total mass of the pol
lutant discharged over the day. For 
pollutants with limit.ations expressed 
in other units of measurement. the 
"daily discharge" is calculated ao; the 
average measurement of the pollutanl 
over the day. 

Direct discharge means the ''discharge 
of a pollutant." 

Director means the Regional Adminis
trator or the State Director. as the 
context requires. or an authorized rep-
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rescnLali\·e. When there i::; no "approved 
State program." and there is an EPA 
administered program. "Director" 
mean:'i the Regional Administrator. 
When there is an approved State pro
gram. "Director" normally mea11s the 
SL'lte Director. In some circumstances. 
however. EPA retains the authority to 
take certain actions even when there is 
an approved State program (For exam
ple. when EPA has issued an NPDES 
permit prior to the appro\·al of a State 
program. EPA may ret,:i,in jurisdiction 
over that permit after program ap
riroval. see § 123.1.) In such cases, the 
term "Director" means the Regional 
Administrator and not the St.ate Direc
tor. 

Discharge when used without quali
fication means the "discharge of a pol
lutant." 

Discharge of a pollutant means: 
<al Any a,ddition of any "pollutant" or 

combination of pollutants to "waters of 
the United States" from any "point 
source." or 

tlJ) Any addition of any pollutant or 
combination of pollutants to the wa
ter;; of the "contiguous zone" or thf~ 

ocean from any point source other than 
a vessel or other floating craft which is 
l1eing u::;ed as a means of transpor
tation. 
This definition includes additions of 
polluta,nts into waters of the United 
States from: surface runoff which is 
collected or channelled by man: dis
charges through pipes. sewers. or other 
conveyances owned by a State. munici
pality. or other person which do not 
lea.cl to a treatment works: and dis
charge:.,, through pipes. sewers. or other 
co1we;rnnces. leading· into privately 
owner! treatment works. This term 
does not include an addition of pollut
a,nb 1Jy any "indirect discharger." 

Discharqe Monitorinq Report ("DMR"l 
means the EPA uniform national form. 
including any subsequent additions. re
visions. or modifications for the report
ing of self-monitoring results by per
mittees. DMRs must be used by "ap
prnved States" as well as by EPA. EPA 
will supply DMRs to any approved 
State upon request. The EPA national 
forms may be modified to substitute 
the State Ag·ency name. address. logo. 
and other similar information. as ap
propriate. in place of EPA's. 

134 



Environmental Protection Agency 

DA1H means "Discharge l\Ionitorirn;· 
Report" 

Dru/I permit means a document pre-
pared under § 124.6 indicating the Direc
rn1"s tentative decision to issm• or 
deny. modify. revoke and reic;~me. ter
mirmt.e. or reissue a "permit." A nctice 
of intent t.o terminatP a permit. ancl a 
notice of intent to deny a permit. as 
di.;;cussed in § 124.5. are types of "(lraft 
permits." A denial of a n~quest for 
modification. revocation and reis::iu
ance. or termination. as discussed in 
§ 124.5. i:;: not a "draft permit." A ''pro
posed permit" is not a "draft permit " 

E_tj7uent limitation means any restric
tion imposed by the Director c!n quan
tities. discharge rates. and concentra
tions of "pollutants" which :ire "d.i:::
charged" from "point sources" into "wa
ters of the United States." the waters 
of the "contig·uous zone." or the ocPan. 

E(t711cnt limitations quiclelmes me;·1.ns a 
reg·ula tlon published lJy the Adminis·· 
trator under section 304(b) of CWA to 
adopt or revise "effluent limitations." 

Enrironmental Protu:tion Agency 
("EPA") means the United States 
Environmental Protection Agency 

EPA means the United States ":B~nvi
ronmental Protection Agency." 

Fac:ilit.11 or acticit:lf me,u1s any NPDES 
"point. source·· or any other facilitv or 
a,ctivity (inclmling land or appur
tenances thereto! that is subject to 
regula,tion under the NPDES prog·:·am. 

Federal Indian resermlion mean,; all 
land within the limits of any Indian 
reservation under the jurisdictillJJ nf 
the United States Government. not
withstanding the issuance of any pat.· 
ent. and including rig·hts-of-wa:v run
ning· through the resen·ation. 

General permit means an NPDES 
"permit" issued under § 122.28 author
izing a category of discharg·es under 
the CWA within a g·eog1aphical an°a 

Ha::.a;·dous subst.anee means any sub
stance desig·nated under 40 CFH part 
116 pursuant to section 311 of CWA. 

lndiun co-untru means: 
(1 J A 11 land within the limits of any 

Indian reservation under the jurisrlic
tion of the United StaLt~S Government. 
notwithstanding the issuance of any 
patent.. and. incluciing rights··of-way 
running· through the reservation: 

<2) All dependent Indian communities 
with t.he borders of the United States 

§ 122.2 

\vllet-.her within the originally or sulJse .. 
<1uentl:v ::v:quin~tl territory thereof. and 
\\hether wit.hin or without the Limits or 
a state: anrl 

13l All Indian allotment.s. the Indian 
titles to which have not. heen extin 
guished. iw-luliing rights-of-way run
ning throug·h the same. 

Indian Tn/)(' means any Irnlian Tribe. 
liarnL gTou p. or comm uni t:v recognized 
hy the Secrdar:v· oft-he Interior ant.lex
ercising govt'rnment.a,l authority over a 
Fecleral Inc11an resPrvation. 

Indirect d1sclwrqtT means a nonclomes 
tic dischan:er introducing· "pollutant:;;" 
to a "publ!c:ly ow1rnti trPatment worlrn." 

lnclil.:icl1wl control strategy i_,_ defuwrl 
al 40CFR12:3 461c1. 

interstate um:nc'.I/ means an agPrn.:y of 
two 01· mein' St<cles established by or 
under an agnwnrnnt or compact ap
pnJvecl h:v t l:1e CongTess. 1.ir an,1 other 
agency of two or more St.ates h<'v\·ing 
;:;ubstanLial power:; or clueies pertaining 
to the contTol of pollution as 11..;ter
mil!ed and approvf~cl by the Admin.is-· 
trator under tlw C\VA and regulations. 

AJajor _tau/il11 nlPans any NPDES "fa. 
<:ilit.y or a.f'livi.ty" classifiE'cl s,s snch lJy 
the Regional Administrator. or. 111 the 
case of "approved State progTam;:;." the 
Regional Administrator in conjunct.ion 
with the State Director. 

J,fo.ri111w11 rlwl.11 disclwrgc li1nitulion 
rne::tns the hi!,\·lwst allowable "daily dis-
charge." 

J\,funicipu/1/IJ means a city. t,own. hor
oug·h. county. pal'ish. dist.rict. associa
tion. or otlwr public bod;; created by or 
under St.(\,te law and having jurisdic
tion over tlispoc;al of se•vage. inrl us trial 
wastes. or otht<l' wast.es. or an Indian 
tribe or an d.uthorized Indian tribal or
ganization. or a clesit;nat.ed R ncl ap 
prover! ma11ag-emdlt agency unclPr sec
tion 208 of C\L\. 

Aluniciµul sepwu!c storm sc!n'r s.uskm 
is defined a1~122.261bH4l and (bl17). 

.Vational i'1J/I u tun I Disclwrae Eii1111-
nutio11 Systr·111 (::\'PDESl means the na
tional progntm for issuing. modifyi1w. 
n:voking :"lncl rei:;;suing, termill<'. ting'. 
monitoring and enforcing· permit.,o;. and 
imposing <incl enforcing pretrt>atment 
requirements. u ncipr sel'tlons :3(17. 402. 
318. and 405 or CW .4.. The t.Prm incl uries 
an "approvt•d pt o!;r''.'l111." 

New discharger means any building. 
structure. fadlity. or installation: 
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(a) From which there is or may he a 
"discharge of pollutants:" 

(b) That did not commence the "dis
charge of pollutants" at a particular 
"site" prior to August 13, 1979: 

<cl Which is not a "new source:" and 
(d) Which has never received a finally 

effective NDPES permit for discharges 
at that "site." 
This definition includes an "indirect 
discharger" which commences dis
charging into "waters of the United 
States" after August 13. 1979. Tt. also in
cludes any existing mobile point source 
(other t.han an offshore or coastal oil 
and gas exploratory drilling rig· or a 
coastal oil and gas development.al drill
ing rig') such as a seafood processing 
rig. seafood processing vessel. or aggre
gate plant, that begins discharg'ing· at a 
"site" for which it does not have a per
mit; and any offshore or coastal mobile 
oil and gas exploratory drilling· rig 01· 

coastal mobile oil and gas develop
mental drilling rig that commences the 
discharge of pollutants after August 13. 
1979. at a "site" under EPA ·s permitting 
jurisdiction for which it is not covered 
by an individual or general permit aml 
which is located in an area determined 
by the Regional Administrator in the 
issuance of a final permit to be an area 
or biological concern. In determining 
whether an area is an area of biological 
concern, the Regional Administrator 
shall consider the factors specified in 
40 CFR 125.122(al (1) through <lOl. 
An offshore or coastal mobile explor
atory drilling rig or coastal mobile de
velopmental drilling rig will be consid
ered a "new discharger" only for the du
ration of its discharge in an area of bi
ological concern. 

New source means any building·. 
structure, facility, or installation from 
which there is or may be a "discharg·e 
of pollutants." the construction of 
which commenced: 

(a) After promulgation of standards 
of performance under section 306 of 
CWA which are applicable to such 
source. or 

( b) After proposal of standards of per
formance in accordance with section 
306 of CWA which are applicable to 
such source, but only if the standards 
are promulgated in accordance with 
section 306 within 120 days of their pro
posal. 
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Xl'DES means ''National Pollutant 
Discharge Elimination System." 

Ou·ner or operator means the owner or 
operator of any "facility or activity" 
5ubject to regulation under the NPDES 
program. 

Permit means an authorization. li
cense. or equivalent control document 
is<med by EPA or an "approved State" 
to implement the requirements of this 
part and parts 123 and 124. "Permit" in
cludes an NPDES "general permit" 
<§122.28!. Permit does not include any 
permit which has not yet been the sub
ject of final agency action. such as a 
"draft permit" or a "proposed permit." 

l'erson means an individual. associa
tion. partnership. corporation. munici
pality. State or Federal agency. or an 
agent or employee thereof. 

Point source means any discernible. 
confined, and discrete conveyance. in
cluding but not limited Lo. any pipe. 
ditch. channel. tunnel. conduit. well. 
discrete fissure. container. rolling 
:>tock. concentrated animal feeding op
eration. landfill leachate collection 
system. vessel or other floating craft 
from which pollutants are or may be 
discharged. This term does not include 
return flows from irrigated s.griculture 
or agricultural storm water runoff. 
<See §122.3). 

Pollutant means dredged spoil, solid 
waste. incinerator residue. filter back
wash. sewage, garbage. sewage sludge, 
munitions. chemical wastes. biological 
materials. radioactive materials (ex
cept those regulated under the Atomic 
Knergy Act of 1954. as amended <42 
U.S.C. 2011 et seq.)). heat. wrecked or 
discarded equipment. rock. sand. cellar 
clirt and industri.al. municipal. and ag
ricultural waste discharged into water. 
It does not mean: 

(a) Sewage from vessels: or 
!bl Water. gas. or other material 

which is injected into a well to facili
tate production of oil or gas. or water 
derived in association with oil and gas 
production and disposed of in a well. if 
the well used either to facilitate pro
duction or for disposal purposes is ap
proved by authority of the State in 
which the well is located. and if the 
State determines that the injection or 
disposal will not result in the degrada
tion of ground or surface water re
sources. 
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NOT!.. H<tllioac:tive mat.0rials cover8d hv 
the Atomic Energ·y Act are those encom 
pas::<ecl in its definition of source. byproduct. 
or :-;ppcial nuclP1ir ma t.erials. Examplc>s of 
materi<tls not c.O\'P1'Htl inclucle radium and 
accele1ator-prnJucPd botopes. See Trnin \' 
('11/urudr. l'ublic Interest Research Group. Inc 
426 C.S. l 1.19761. 

POTW is clefined at § '103.3 of this 
chapter. 

Ph1wr l'Ji industry 1·atcgon1 means ;rny 
indust.ry category Listed in the NRDC 
settl.ernent agreement UVatural RP
sources Defense Council et al. v. Trni11, 8 
E.R.C. 2120 lD.D.C. 1976). modi;iut 12 
E.H.C. 1833 (D.D.C. 1979\l; also listed in 
appendix A of part 122. 

Pril'utei.lJ owned treatment works 
mean;.; any device 01· system which is 
(a) used to treat wastes from any fa<·.i]
ity whose operator is not the openttor 
of thco ta:atment works and (b) not a 
"POT\\'." 

Prol'eS.i 1rastewa ter means any wa r.e1· 
which. during manufacturing· or proc
essing. comes into direct contact wit.h 
or results from the production or m:H.~ of 
an:v raw material. intermediate prod
uct. finished product. byproduct. or 
waste product. 

Proposed perrmt means a State 
NPDES "permit" prepared after the 
close of the public comment. periocl 
<and. when applicable. any public hear
ing and administrative appealsl which 
is sent to EPA for review before final 
issuance by the State. A "proposed per
mit" is not a "draft permit." 

I'u/Jlidy owned treatment works is de
fined at 40 CFR 403.3. 

Recommencing discharger meanc> a 
source which recommences dischar~·e 
after t.ermtnating operations. 

Regional Admmistrator means the Re
gional Administrator of the appro
priate Hegional Office of the Environ
mental Protection Agency or the aL1-

tl1orizecl represent.a ti VP of the Regional 
Admi.nistrator. 

Schedule of compliance means a ;,ched
ule of remPdial measures included in a 
"permit/'. including an enforceable se
quence of interim requirements (for ex
ample. actions, operations. OJ' rnile
stone events) leading to compliance 
with the CWA and regulations. 

Secondar.11 industry categon1 means 
any industry category which is not a 
"primar:v industry category." 

§ 122.2 

Secretor.li .m.e<lns the Secretary of tht· 
Arm:-·. acting through t,Jw Chief ..lf f;~n .. 
~~d neer:.:;. 

Scplaqe nwans the liquid and soli.d 
material pumped from a septic tank. 
1:(·sspooL or similar donwstic wwag·e 
t1·t'atrnent .-<ystem. or a holdinu tank 
when the s.vstem is clea1wd 01· main
t.~tinell. 

Xe1rage :rom 1·cssels n1ca:ns lnunan 
Lod:v wastes :incl the wastes fl'om t.oi
let.s and otlrnr receptacles intended to 
n·cdYe or retain body wast.es that al'e 
dhcharged from vessels ::tnd re~tulated 
under section 312 of C\VA. except. that 
wit.h respeC't to commercial v<:>ssds on 
t.ne Great Lakes thrn term indudes 
gray water. For t.hP purposes oft his def
inition. ·'gra:vwater" means g·aile,:. 
\nth. and shower water. 

Scll'agc Slu.dq!! means an~· solid. serni
sr.>licl. or liquid n~sidue removed during 
u-.c: treatment of municip::i 1 waste 
\\';t.ter or domestic sewage. Sewag·e 
sludge includes. lrnt is not limited to. 
sol ids removed during primary. sec
ondary. or advanced waste watt-'l' treat
ment. scum. septage. portable toilet 
pumpings. type III marine sanitation 
clt·vice pumpings (33 CFR part 159). and 
sewage sludg·e products. Sewage sludge 
does not include g;rit 01· ''creening·s. or 
a~:h tfenerat.etl during- the incirn'ration 
of sewage sludg·E>. 

Seu'agl! s!ucf.qP use or disposal prodicc 
means the coilectton. storage. treat
ment. transportation. processing. mon
i1.oring. use. or disposal of sewag·e 

S1lriculturui point source is defined al 
§ 122.27. 

Site means the land or water area 
whert' any "facility or activity" iil phys
ically located or conducted. incl ucling 
acljacent land Uiled in connection with 
the fa.cilit~· or activity. 

Sluclge·rml.11 facilit.11 means any "treat
rnent work;.; treating domestic ;.;ewage" 
whose methods of sewage sludge use or 
disposal an' subject to regulations pro
mulgated pursuant to section 405t<ll of 
the CWA and is required to obtain a 
p1.'rmi.t under§ 122.l(b)<2l. 

Standards tin se1rnge sludge use or dis
posal meant' the regulations promul
g·::t tetl pursuant to section 405( d l of the 
C\VA which govern minimum n~c1uire
n;,•nt,; for sl Ldge quality. m<lnag·ement 
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practices. and monitoring and report
ing applicable to sewage sludge or the 
use or disposal of sewage sludg·e by any 
person. 

State means any of the 50 States. thP. 
District of Columbia. Guam. the Com
monwealth of Puerto Rico. the Virgin 
Islands. American Samoa. the Com
monweal th of the Northern Mariana Is
lands. the Trust Territory of the Pa
cific Islands. or an Indian Tribe a.s de
fined in these regulations which meets 
the requirements of § 123.31 of this 
chapter. 

State Director means the chief admin
istrative officer of any State or inter
state agency operating an "approved 
program." or the delegated representa
tive of the State Director. If responsi
bility is divided among two or more 
State or interstate agencies. "State Di
rector~' means the chief administrative 
officer of the State or interstate agen
cy authorized to perform the particular 
procedure or function to which ref
erence is made. 

State/EPA Agreement means an agree
ment between the Regional Adminis
trator and the State which coordinates 
EPA and State activities. responsibil
ities and progTams including those 
under the CW A programs. 

Storm water is defined at 
§ 122.26(b)( 13). 

Storm water dischar_qe associated with 
industrial actirity b defined at 
§ 122.26(b)(14). 

Total dissolved solids means the total 
dissolved (filterable J solids as deter
mined by use of the method specified in 
40 CFR part 136. 

To.l'ic pollutant means any pollutant 
listed as toxic under section 307(a)(l) 
or. in the case of "sludge use or dispos<tl 
practices," any pollutant identified in 
regulations implementing· section 
405<dl of the CWA. 

Treatment works treating domestic sew
age means a POTW or any other sewage 
sludge or waste water treatment de
vices or systems. regardless of owner
ship (including federal facilitiesJ. used 
in the storage, treatment. recycling. 
and reclamation of municipal or do
mestic sewage. including land dedi
cated for the disposal of sewage sludge. 
This definition does not include septic 
tanks or similar devices. For purposes 
of this definition. "domestic sewage" in-

40 CFR Ch. I (7-1-04 Edition) 

eludes waste and waste water from hu
mans or household operations that are 
discharged to or otherwise enter a 
treatment works. In States where 
there is no approved State sludge man
agement program under section 405(f) 
of the CWA, the Regional Adminis
trator may clesignat.e any person sub
ject to the standards for sewage sludge 
use and disposal in 40 CFR part 503 as 
a "treatment works treating domestic 
sewage." where he or she finds that 
there is a potential for adverse effects 
on public health and the environment 
from poor sludge quality or poor sludge 
handling. use or disposal practices. or 
where he or she finds that such des
ignation is necessary to ensure that 
such person is in compliance with 40 
CFR part 503. 

T'vVTDS means "treatment works 
treating domestic sewage." 

Upset is defined at § 122.41(n l. 
T'ariance means any mechanism or 

provision under section 301 or 316 of 
CWA or under 40 CFR part 125. or in the 
applicable "effluent limitations guide
lines" which allows modification to or 
waiver of the generally applicable ef
fluent limitation requirements or time 
deadlines of CWA. This includes provi
sions which allow the establishment of 
alternative limitations based on fun
damentally different factors or on sec
tions 30lic). 30ligl. 30l(h), 301(i). or 
316<al of CWA. 

Waters of the United States or waters of 
the U.S. means: 

(al All waters which are currently 
used. were used in the past, or may be 
susceptible to use in interstate or for
eign commerce. including all waters 
which are subject to the ebb and flow 
of the tide: 

(bl All interstate waters. including 
interstate "wetland:;;:" 

(cl All other waters such as intra
state lakes. rivers. streams (including 
intermittent streams). mudflats, 
sandflats. "wetlands." sloughs, prairie 
potholes. wet meadows. playa lakes. or 
natural ponds the use. degradation. or 
destruction of which would affect or 
could affect interstate or foreign com
merce including any such waters: 

<ll \Vhich are or could be used by 
interstate or foreign travelers for rec
reational or other purposes: 
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i2l From which fish or shellfish 2u·e or 
could be taken and sold in interstate or 
foreign comn1erce: or 

< ;3 l \Vhich are use1l or could be u;.;ed 
for industrial purposes by industries in 
interst.ate commerce: 

(d) c\11 impoundments of waters oth
erwise defined as waters of the United 
States under this definition: 

!e) Tributaries of waters identifietl in 
paragraphs uu through ((l) of this defi
nition: 

(fl The territorial sea: and 
1gl ··wetlands" adjacent to water::J 

(other than wat,ers t,hat are themselves 
wetlands l identified in paragraphs (a) 

through (fl of this definition. 

\Vaste treatment systems. including 
treatment ponds or lagoons designer! t.o 
meet t.ht• rec:L1irements of CWA (ot.her 
t.han cooling ponds a.s defined in 40 CFH 
·123.111 n1 J which also meet the critt>1·ia 
of this defini.tion; are not waters of the 
Unit.ell States. This exclusion applies 
only to manmade bodies of water which 
neither were orig·inally created i.n '.Va

ten:> of the United States (such as dis
posal area in wetlands) nor resulted 
from the impoundrnent of waters of the 
United States. [See Note 1 of this t0ec
tion.J Waters of the United States do 
not incltHle prior cunv<'rted crophrnli. 
Notwithstanding· the determination of 
an area·s status as prior convertell 
croplnnd l_;y any other fedentl agency. 
for the purposes ur the Clflan Water 
Act. the final authority regarrling· 
Clean \Vater Act jurisdiction remains 
with B~PA. 

H'ctlands means those areas that are 
inundated or sat.urat.ed by surfact" or 
groundwater at a fre,1uency ancl dura
tion ;:;uffic'Lent to support. and that 
under nurn1al circumstances do sup
port. a preva,lence of vegetation t.ypi
cally adapted for lift• in saturated so.il 
conditions. \VetJands g-enerally include 
swamps. marshes. l>ogs. and similar 
area,__ 

Whole t'tfl uent to.rii'it.1i means th~· ag--
g-reg-ate r.oxic effect of an effluent 
measure1l utrectly by a toxicity tes~ .. 

N1Yr;:: At 45 FR 't8620. ,July 21, 1980, thr~ En
vironmental Pl'oteetion Agency suspuHlert 
until further notice in § 122.2, the last ,,en
tcmce. heg'inuing· "This exclusion applif'' ·· 
in the llefinitiou of "\Vaters of the 1.'.nil~tl 

§ 122.3 

~)Llte:-;_'' Thi~ red~10n continue::; that :;uspen 
C'ion.: 

;Clean \Valf.'t Act 1:_J3 U.8.C. 1251 et w~-.1. Saft> 
Drinking Water Act \'12 l!.S.C. 300f cl seCJ. 1 

C'i,mn Air A"t <42 lI.S.C. 7401 el se<1. '· Re
suuru~ Conservation <illCl Recovery Act , -12 
\" :-3.C. 6901 ct Si'q.Ji 

[ '18 FR 1-115:3. _\p1·_ 1. 1983. a,; amended at 1H 
FR ~ltl619. S:·pt. 1. 1'.183: 50 PR £)940. 6lNL FE'!: 
iU. 1985: 54 FR 254. Jan. 4. 1989: 54 Fil 18781. 
l\Lt,V 2. 1989: ;)4 FR 23895 .. rune 2. 198(J· .~8 FH 
·15039. Aug. 25. 1993: 58 FR. 67980. Dec_ 22. 19!J3: 
iH FH, 42462. _-\ ug. 'i. 19~19: 65 FR 30905. May 15. 
L:OOOi 

S 122.3 Exclusions. 

The following discharges do not re
quire NPDES permit.s: 

1 al Any dischar.l!·e of sewage n·om ve8-
::;d8. effluent from properly funetionillg 
1n:trine eng·ines. hurndry. shower. and 
g·alley i:iiuk wast.es. or any other dis
c-harge i.ndrlental to t.he norma.l oper
a: ion of a \'esse;l. This exclusion tloes 
not apply t.o rubbish. trash. garlJag·e. 01· 

other such matt>rials discharged over
l>o;utl: nor t.o other discharge"' when 
tlw vessel is operating in a capacit.y 
ot ber than as a means of tra n~,por-
1 ;1 Uon such i'\.s when used as an enen~s 
01 mining facility. a storage facility or 
a. ,.;eafood pi ocetSsing facility. or when 
Ewcured to a storage facility or a sea
f"HHl proces~;lng· facility. or when se
cnrell t.o tllt~ lied of the ocean. ,·ontig
uqus zone or waters of the l.'1:ite([ 
Statt>s for the purpose of mineral or oil 
Pxploration or development. 

:bJ Discharg·es of dredged or fill ma
tPrial into waters of the Uniterl Statel'.' 
which are I'egulated unde1- section ·10! 
of CWA. 

•('.l The intJ'ocluct10n of sewage_ mdus
nial waste,; or other pollutants into 
pablicly owned treatment works by in-
clirt>ct disch<trg·ern. Plans or agret'lllent.,; 
tu swi t,ch to this meLholl of disposal in 
tl:e future rlo not relieve rlischan~·ers of 
the obligation to have and comply with 
pt·rmiLs until all dischan;;·es of pollut~ 
<:tnts to waters or the United States are 
t<iminatecl. 1Set• also §122.47(bl<. 1'hi8 
e_v:lusion does not apply to thf' intro
clud.ion of pollutants to pri':atel:v 
owned treatment works or to otlwr clis
clcargtoS through pipes. se,vers. 01- other 

B:l)]J'(l){L-\1. NOTE: The W(Jl'lb "Tlib J'e\·i-
_,if .n"' refer to the ·loc·unwnt pnhlish.--•i at 48 
Fi: UF<l . .-\pt L 1988. 
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conveyances owned 11y a State. munici
pality. or other party not leading to 
treatment works. 

(dl Any discharge in complillnce with 
the instructions of an On-Scene Coordi
nator pursuant to 40 CFR part 300 (The 
National Oil and Hazardous Substances 
Pollution Contingency Planl or 33 CFR 
153.lO<eJ <Pollution by Oil and Haz
ardous Substances). 

<el Any introduction of pollutants 
from non point-source agricultural and 
sil vi cultural activities. including 
storm water runoff from orchards. cul
tivated crops. pastures. range lands. 
and forest lands. but not discharges 
from concentrated animal feeding oper
ations as defined in § 122.23. discharges 
from concentrated aquatic animal pro
duction facilities as defined in § 122.24. 
discharges to aquaculture projects as 
defined in § 122.25. and discha,rges from 
silvicultural point sources as defined in 
§ 122.27. 

<fl Return flows from irrigated agri
culture. 

<gl Discharges into a privately owned 
treatment works. except as the Direc
tor may otherwise require under 
§ 122.44(ml. 

l 48 FR 14153. Apr. L 1983. as amended at 54 
FR 254. 258. Jan. 4. 1989] 

§ 122.4 Prohibitions 
State NPDES 
§ 123.25). 

(applicable to 
progratns, see 

No permit may be issued: 
(a) When the conditions of the permit 

do not provide for compliance with the 
applicable requirements of C\VA. or 
regulations promul[rnted under CWA: 

(b) When the applicant is required to 
obtain a State or other appropriate 
certification under section 401 of CW A 
and § 124.53 and that certification has 
not been obtained or waived: 

(Cl By the State Director where the 
Regional Administrator has objected to 
issuance of the permi.t under§ 123.44: 

(d) When the imposition of conditions 
cannot ensure compliance with the ap
plicable water quality requirements of 
all affected State:s: 

(el When. in the judgment of the Sec
retary. anchorage and navigation in or 
on any of the waters of the United 
States would be substantially impaired 
by the dtscharge: 

40 CFR Ch. I (7-1-04 Edition) 

t fl For the discharge of any radio
log·ical. chemical. or biological warfare 
agent or high-level radioactive waste; 

<gl For any discharge inconsistent 
wi. th a plan or plan amendment ap
proved under section 208(b) of CWA: 

rhl For any discharge to the terri
torial sea. the waters of the contiguous 
zone. or the oceans in the following cir
cumstances: 

n 1 Before the prom"J.lgation of guide
lines under section 403<c) of CWA <for 
determining degradation of the waters 
of the territorial seas. the contiguous 
zone. and the oceans l unless the Direc
tor determines permit issuance to be in 
the public interest: or 

<2J After promulgation of guidelines 
under section 403( c) of CW A, when in
sufficient information exists to make a 
reasonable judgment whether the dis
charge complies with them. 

(i l To a new source or a new dis
charger. if the Llischarge from its con
struction or operation will cause or 
contribute to the violation of water 
quality standards. The owner or oper
ator of a new source or new discharger 
proposing to discharge into a water 
segment which does not meet applica
ble water quality standards or is not 
expected to meet those standards even 
after the application of the effluent 
limitations required by sections 
301(b)Cl)(Al and 30l<bHl)<B) of CWA, and 
for which the State or interstate agen
cy has performed a pollutants load al
location for the pollutant to be dis
charg·ed. must demonstrate. before the 
close of the public comment period. 
that: 

(1) There are sufficient remaining 
pollutant load allocations to allow for 
the discharge: and 

<2l The existing clischarg·ers into that 
segment are subject to compliance 
schedules designed to bring the seg
ment into compliance with applicable 
water quality standards. The Director 
may waive the submission of informa
tion by the new source or new dis
charger required by paragraph (i) of 
this section if the Director determines 
that the Director already has adequate 
information to evaluate the request. 
An explanation of the development of 
limitations to meet the criteria of this 
paragraph <iH2l is to be included in the 
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L1ct sheet t,o t,he permi. t u1Hle.r 
§ 124.56thH J l of 1.his chapter. 

! 18 FR Hl53. Apr. 1. 1983. ao, amended ot1 ''0 
Flt 6940. Feb. 19. 188:i: r;;, FR 30905. l\Lt., 1.1. 
:31)001 

~ 122.5 Effect of a permit. 

i al Applicabli! lO Stu tc programs. see 
§123.:!.S. ill Except 1·or any toxic efflu
ent ;;tandards and prohibitions imposed 
under section 307 of the CW A and 
"standards for sewage sl uclge ust' 01· uis
pmrn.l'" under 405ulJ of the CWA. compli
ance with a permit during its term L:On
~>ti tut es compliance. for purposes of en
forcement. with sections 301. 302. 306. 
307. 318. 403. and 405 (a)-(b) of CWA. 
However. a permit may l.Je modified. re
voked and reissued. or terminated dur
ing its term for cause as set forth in 
§§ 122.62 and 122.64. 

<2) Compliance with a permit condi
tion which implements a particular 
"standard for sewage sludge use or dis
posal" shall be an affirmative defense 
in any enforcement action brought for 
a violation of that "standard for sewag·e 
sludge use or disposal" pursuant to sec
tions ·105( e) and 309 of the CW A. 

(b) Applicable to State programs, See 
§ 123.2.5. The issuance of a permit does 
not convey any property rights of any 
sort. or any exclusive privilege. 

(C) The issuance of a permit does not 
authorize any injury to persons or 
property or invasion of other private 
rights. or any infringement of State or 
local law or regulations. 

[48 FR 14153. Apr. 1. 1983. as amended at. 54 
FR 18782, May 2, 1989] 

§ 122.6 Continuation of expiring per
mits. 

(a) EPA permits. When EPA is the per
mit-issuing authority. the conditions 
of an expired permit continue in force 
under 5 U.S.C. 558(cl until the effective 
date of a new permit (see § 124.15 l if: 

(1) 'l'he permittee has submitted a 
timely application under § 122.21 which 
is a complete <under § 122.21< ell applica
tion for a new permit: and 

<2> The Regional Administrator. 
throug·h no fault of the permit.tee does 
not hisue a new permit with an effec
t,ive date under § 124.15 on or before the 
expiraLion date of the previous permit 
(for example. when issuance is imprac-

§ 122.7 

!. kallle du•.·· to time or re:soll!Tt' con-
:-;traints L 

!bl E(fec1 Penmts continued under 
this !-it'Cti('li remain fully l'ffrct ive and 
<"llforceal1](' 

1c1 I:nf1;r,nncn!. \'\hen the per;1:ittec 
i>'. not in \ nmvliance wit.h the ,:01Hli-
1 ion:-:; ut th•.' e'{piring or expired permi1 
the Regi,nrn.l Administratol' mas 
<' hon:->c' to tlt• cu1~· or all of the foll owim~: 

( 1 > Initial v enfon·ernen t act.ion basc>d 
upou the P«trnH which ha:-; het>n c·ontin
ufal: 

12) Issue a notice of intent to den,\' 
the new permit under § 124.6. If the per
mit is denit1rl. the owner or operator 
would then he rec1uired to cease the ac
tivities authori;oed by the continued 
permit or l.H.' subject to enforcement ac-· 
t.ion for op<Tatiug- without a permit: 

<3) fasue a new permit under part 124 
with appropriat.e conditions: or 

(4) Take other actions authorized by 
these regula.t.ions. 

id) State c·ontinuation. tll An EPA
issued permit does not continue in 
force beyond its expiration date under 
Federal law if at that time a State is 
the permitting authority. States au
thorized to administer the NPDES pro
gram may continue either EPA or 
State-issued permits until the effective 
date of the new permits, if State law 
allows. Otherwise. the facility or activ
ity is operating without a permit from 
the time of expiration of the old permit 
to t.he effective date of the State-issued 
new permit. 

[48 FR H15:l. Apr l. 1983. ai-; amended at 50 
FR 6940. Feb. 19. 1985] 

* 122.7 Confidentiality of information. 

(a) In accordance with 40 CFR part 2. 
any information submitted to EPA 
pursuant. to these regulations may Le 
claimed as confidential by the sulJ
mitter. An,\· such claim must be as
serted at the time of submission in the 
manner prnscribed on the application 
form or inst,ruct.ions or. in the case of 
other sulJmis,.;ions. by stamping the 
words "confidential business .informa
tion" on ea,·h pag<' containing ;;;uch in
formation. If no claim is made at the 
time of submission. EPA may make the 
information available to the public 
without further notice.Ha cla.im i;;; as
sertPd. tht' information will be treated 
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in accordanct' wi Lh the pruu~ricll c·~ i r~ -ill 
CFR part 2 ( PulJlic: Inf0rrna1iu111. 

(IJ) ApplicalJ/e to Stuff' pm.r1rn111s. s1·,; 

§ 723.25. Claim;; of confident.icllity for 
the following infm·mation will lw de
nied: 

(1 l The name and address or an:,· per
mit applicant or permit tee: 

(2) Permit applications. permits. a.nd 
eff1uent data. 

(Cl Applicable to State progrwns, sec 
§ 123.25. Information required b~' 
NPDES application forms provided by 
the Director under § 122.21 may not be 
claimed confidential. This inc:lud,~o; in
formation submitted on the forms 
themselves and any attachments used 
to supply information required hy the 
forms. 

Subpart B-Permit Application 
and Special N PDES Program 
Requirements 

* 122.21 Application for a permit (ap
plicable to State programs, see 
~ 123.25). 

(a) Dutu tu applu. dl Any person who 
discharges or proposes to discharge pol
lutants or who owns or operates a 
"sludge-only facility" whose sewage 
sludge use or disposal practice is regu
lated by part 503 of this chapter. and 
who does not have an effective permit. 
except persons covered by general per
mits under § 122.28, excluded under 
§122.3, or a user of a privately owned 
treatment works unless the Director 
requires otherwise under § 122.44(m ). 
must submit a complete application to 
the Director in accordance with this 
section ancl. part 124 of this chapter. All 
concentrated animal feeding oper
ations have a duty to seek coverage 
under an NPDES permit. as described 
in §122.23(d). 

(2) Application Forms.· <il All appli
cants for EPA-issued permits must sub
mit applications on EPA permit appli
cation forms. More than one applica
tion form may be required from a facil
ity depending on the number and types 
of discharges or outfalls found there. 
Application forms may he obtained by 
contacting the EPA water resource 
center at (202) 260-7786 or \Vater Re
source Center. U.S. EPA. Mail Crnle 
4100. 1200 Pennsylvania Ave.. NW .. 
Washington, DC 20460 or at 1,he EPA 

40 CFR Ch. I (7-1-04 Edition) 

I1;tl:l'li1·~ sit• 1•;ww epa.\£0\' own1 
nprJr-c:.lltm. ..l.pplications for EPA-
L:;:-ued IJt-l rnits must b(' .oulimitt.ecl a;0 

ful1ov,,,s: 
1:\ •All ;lpplicant8. other than POTWs 

;lllcl T\\'TDS. must submit B,orm 1. 
,B • Applicants for new and exh;ting· 

POTW,; mm;t 8ubmit the informat.ion 
contained in paragraph ( j) of this sec
tion using Form 2A or other form pro
vided by the director. 

(Cl Applicants for concentrated ani
mal ff:erling operations or aquatic ani
mal production facilities must submit 
Form 2B. 

(f)i Applicants for exist,ing industrial 
facilities <including manufacturing fa
cilities. commercial facilities. mining 
activities. and silvicultural activitiesi. 
must submit Form 2C. 

(EJ Applicants for new industrial fa
cilities that di8charge process waste
water must submit Form 2D. 

(FI Applicants for new and existing 
industrial facilities that discharge only 
nonprocess wastewater must submit 
Form 2E. 

<G J Applicants for new and existing 
facilities whose discharge is composed 
entirely of storm water associated with 
industrial activity must submit F'orm 
2F. unless exempted by § 122.26( c )(1 )(ii). 
If the discharge is composed of storm 
\vater and non-storm water, the appli
cant must also submit. Forms 2C. 2D. 
ancl.Jor 2E. as appropriate (in addition 
to Form 2Fl. 

( H l Applicants for new and existing 
'l'\\'TDS. subject to paragraph <e)(2Hil 
of this section must submit the appli
cation information required by para
graph ((p of this section. using Form 2S 
or other form provided by the director. 

1 ii l The application information re
<1nired by paragraph (a)<2)(il of this sec
tion may be electronically submitted if 
such method of submittal is approved 
h:v EPA or the Director. 

(iii l Applicants can obtain copies of 
these forms by contacting the \Vater 
Management Divisions (or equivalent 
r.livb;ion which contains the NPDES 
permitting function) of the EPA Re
gional Offiees. The Regional Offices· 
addresses can he found at §1.7 of this 
chapter. 

(JV) Applicants for State-issued per
mits must use State forms which must 
require at a minimum the information 
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listed in the appropriate paragraphs of 
this :section. 

(11) Who applies? \Vhen a facility or ac
tivity i::; owned by one person but i:;; op
erated by another person, it i:;; tlw op
erator"s duty to obtain a permit.. 

'cl Time to apply. '1 l Any person pro
posing· a new discharge. shall ::;ubmit an 
application at leac;t 180 clays before the 
date on which the diRcha,rge ts to com
mence. unless permission for a later 
date has been granted by the Director. 
Facilities proposing a new discharge of 
storm wat.er associated with industrial 
activity shall submit an application 180 
days before thR,t facility commences 
industrirll activity which may result in 
a discharge of storm water associated 
with that industri.al activity. Facilities 
described under §122.26(bl\14)(xl 01 

(b)(l5Jiil shall submit application» at 
least 90 days beforp the date on which 
construction is to commence. Diffcrellt 
submittal dates may l.>e required under 
the terms of applicable genpral per
mits. Persons proposing a new dis
charg·e are e1v2ouraged to submit thei.r 
applications well in advance of Che 90 
or 180 day requirements to avoid delay. 
See also paragraph 1 kl of this section 
and §122.26<clilHiHGl and (Clil!iiil 

(21 Permits under section 405(f) of cirA. 
All TWTDS whose sewage slwlge use or 
disposal practices are regulated b;.' part 
503 of this chapter must submit permit 
applications according to the applica
ble schedule in paragraphs 1c)(2Hil or 
di l of this section. 

(i) A T\:\'TDS with a currently effec
tive NPDES permit must submit a per
mit a.pplication at thP time of its next 
NPDES permit renewal applic;:i,tion. 
Sucil information must be submitted in 
acconlaEce with paragraph itll of this 
section. 

(ii 1 Any other 'l'WTDS not ::1ddressed 
under paragraph \cl\2)(il of this section 
must submit the information listed in 
paragTaplls ( c H2Hii HA l through ( E: \ of 
this section to the Director within 1 
year after publication of a standard ap
plicable to its sewa~rn sludge use or dis
posal practice(sl. using Form 2S or an
other form provided tiy the Director. 
The Director will determine when such 
TWTDS must submit a full permit ap
plication. 
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1 AJ The T\VTD.::r" name. mailing ad· 
dress. location. and status as federal. 
Si..at.e. private. public or other ent.it.y: 

(Bl The appllcant·s name. address. 
telephone number. and ownership ;:-;ta-
1 us: 

1 Cl A description of the ~>ewag·t' 

:-:ludg·e use or di::ipusal practices. Unless 
l he sewage sludge meets the require
ments of paragoraph iqH8Hiv1 of this 
c;ection. the description must include 
the name and address of any facility 
where sewA,ge Hludge is sent for treat 
ment or di:sposal. and the location of 
<HlY land appliC"ation ::iite,;: 

<l)\ Anm1<ll arnount of sewa1te sludge 
l!t;neratecl. treated. used en· disposed 
1 estimatetl dry weig·ht basis 1: anrl 

<El 'l'he most recent data the T\VTDS 
mzty havt• en the quality of the sewag·t• 
:--;l uclg·e. 

(iii! Kot withst,amling paragraphs 
i,·)(2)(iJ or dil uf this section. the Di-
1 ector may require permit applications 
f'l'om any TWTD8 at any time if the rn .. 
rector det.nrnines that a permit is nec
essary Lo protect public health and the 
environmt'nt from ztny potential ad
\ erse effects t.hat may or cur from toxic 
pollutants in sewa,g-e sludge. 

dvl Any 'i'WTD:::l that commences op
erations after pronrntg·ation of an ap
plicable ''st.andarcl for sewage sludge 
u:;;e or cliRposar· must Rubmit an appli
cation to the Din~ctor at Jt:,:i,st. 180 days 
prior to the date proposed for com
mencing operations. 

(d) Duty to reapp/11. rl\ Any POTvV 
with a currently effective permit shall 
:mbmit a new clpplication at least 180 
days befon• the expirA,tion date of the 
t·xif;ting permit. unless permission for a 
Lt0er d.ate ha.s been granted by the Di
i·ector. iTlw Di.re.~tor shall not grant 
p1;rmission for applications to be sub
mitted lat,,r than t.iJe expiration date 
,,f the existing- permit. l 

12) A.11 other permittees with cur
rently effective iwrmits shall ::mbmit a 
new application 180 clays before the ex
~sting permit. expires. except that: 

d l The Reg·ional Administrator may 
grant permission to submit an applica
tion later than the deadline for submis
sion otherwi~e applicable. but no lat.er 
than t.he permit expiration date: and 

< 3 l [Reserved] 
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(e) Completenes.s. ill The Director 
shall not issue a permit before receiv
ing a complete application for a permit 
except for NPDES general permits. An 
application for a permit is complete 
when the Director receives an applica
tion form and any supplemental infor
mation which are completed to his or 
her satisfaction. The completeness of 
any application for a permit, shall be 
judged independently of the status of 
any other permit application or permit 
for the same facility or activity. For 
EPA administered NPDES programs. 
an application which is reviewed under 
§ 124.3 of this chapter is complete when 
the Director receives either a complete 
application or the information listed in 
a notice of deficiency. 

(2) A permit application shall not he 
considered complete if a permitting au
thority has waived application require
ments under paragraphs (j) or (q) of 
this section and EPA has disapproved 
the waiver application. If a waiver re
quest has been submitted to EPA more 
than 210 days prior to permit expira
tion and EPA has not disapproved the 
waiver application 181 days prior to 
permit expiration. the permit applica
tion lacking the information subject to 
the waiver application shall be consid
ered complete. 

(f) Information requirements. All appli
cants for NPDES permits, other than 
POTWs and other TWTDS. must pro
vide the following information to the 
Director. using the application form 
provided by the Director. Additional 
information required of applicants is 
set forth in paragraphs (gl through (kl 
of this section. 

ill The activities conducted by the 
applicant which require it to ohtain an 
NPDES permit. 

(2) Name, mailing address. and loca
tion of the facility for which the appli
cation is submitted. 

(3) Up to four SIC codes which best 
reflect the principal products or serv
ices provided by the facility. 

(4) The operator's name. address. 
telephone number, ownership status. 
and status as Federal. State. private. 
public, or other entity. 

(5) Whether the facility is located on 
Indian lands. 

(6) A listing of all permits or con
struction approvals received or applied 
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for under any of the following pro
grams: 

(i) Hazardous \Vaste Management 
program under RCRA. 

(ii J UIC program under SDW A. 
(iii\ NPDES program under CWA. 
(ivl Prevention of Significant Dete

rioration <PSD) program under the 
Clean Air Act. 

( v) Nonattainment program under 
the Clean Air Act. 

<vi J National Emission Standards for 
Hazardous Pollutants (NESHAPSJ 
preconstruction approval under the 
Clean Air Act. 

(vii) Ocean dumping permits under 
the Marine Protection Research and 
Sanctuaries Act. 

(Viii l Dredge or fill permits under 
section 404 of CWA. 

(ix\ Other relevant environmental 
permits. including State permits. 

(7) A topographic map (or other map 
if a topographic map is unavailable) ex
tending one mile beyond the property 
boundaries of the source. depicting the 
facility and each of its intake and dis
charge structures: each of its haz
ardous waste treatment, storage, or 
disposal facilities: each well where 
fluids from the facility are injected un
derground: and those wells, springs. 
other surface water bodies. and drink
ing water wells listed in public records 
or otherwise known to the applicant in 
the map area. 

(8) A lJrief description of the nature 
of the bus.iness. 

(gl Application requirements for e.risting 
manufacturing, commercial, mining, and 
silvi<.:ulturnl dischargers. Existing manu
facturing. commercial mining. and sil
vicultural dischargers applying for 
NPDES permits. except for those facili
ties subject to the requirements of 
§ 122.21(h ). shall provide the following 
information to the Director. using ap
plication forms provided by the Direc
tor. 

Cl l Outfall location. The latitude and 
longitude to the nearest 15 seconds and 
the name of the receiving water. 

(2) Line drawing. A line drawing of 
the water flow through the facility 
with a water balance. showing oper
ations contributing wastewater to the 
effluent and treatment units. Similar 
processes. operations. or production 
areas may be indicated as a single unit. 
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labeled to correspond to the more de
tailerl identification under parag-raph 
(g'Jr3i of this section. The water balance 
must show approximate average flows 
at intake and rlischarg·e points and be
tween unit.s. including treatment units. 
If a water halance cannot be deter
mined (for example. for certain mining 
activities). the applicant may provide 
instead a pictorial description of t;he 
nat.ure and amount of any sources of 
water and any collection <tnd treat-
ment. measures. 

(~~i At.'t'rage j7ou·s and treatment. A nar
rative icl~:ntification of each type of 
process. operation. or production area 
which contributes wastewater to the 
effluent for each outfall. including 
procec-B wastewater. cooling wat.er. and 
stormwa 1.er runoff: the average flow 
which ea..:h procesH contributes; and a 
description of the treatment the waste
water receives. including· the ultimate 
disposal of any solid or fluid wastes 
other than by discharge. Processes. op
eratimrn. or production areas may be 
described in g·eneral terms (for exam
ple. '"dye-making- reactor". "distillaLion 
tower"). For a privately owned treat
ment works. this information shall in
clude the identity of each user of the 
treatment works. The average flow of 
point sources co1nposed of stonn water 
may be estimat,ed. The basis for the 
rainfall event and the method of esti
mat,ion mmit be indicaku. 

(4) Intermittent flows. If any oft.he dis
charge::; described in paragraph 1g)(~\J of 
t,his section are intermittent or ·"ea
sonal. a description of the frequt•ncy. 
duration and flow rate o!' each dis
charge occurrence (except for 
stormwater runoff. spillage or leaksJ. 

(5J :V!a.rimum production. If an effluent 
guideline promulgated under section 
304 of C'.VA applies to the applicant, and 
is expressed in terms of production (or 
other measure of operation). a reason
able measure of the api;licant·s actual 
production reported in the units used 
in the applicable pffluent guideline. 
The reported measure must reflect the 
actual production of the facility a::> re
quired by§ 122.15(b)(2l. 

161 improvements. 1f the applicant is 
subject to any present l'equirernent:> or 
complianc1-; schedules for construction. 
upgrading or operation of waste treat
ment equipment. itll identification of 
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the abatement requirement. a descrip
tion of the abatement project. and a 
listing of the required an<l projecterl 
final <;omplrnnce dates. 

'7 J Efj?uen I clwracteristics. < i 1 Infor
nFttion on thP discharge of pollutant::-; 
specified in this paragraph (g)(7J (ex
C«Pt information on storm water clis
c t1arges which ls to be provided as spec
ified in § 1'.22.261. When "quantitative 
d2t1,a" for a pollutant, are requin'rl. tlw 
<q1plicant :1rnst collect a sample of ef· 
fluent and 2uml:vze it for the pollutant 
in accordance with analyt.ical methods 
approved under paxt U6 of thi<-; chapter. 
\\.hen no analytical method is approved 
1 he applinrnt may use <tnv sui.tabh' 
lll<~thod but must provide a description 
of the method. When an applicant hits 
two or mon~ outfoJl:> with si.tbstantially 
identical et'f1uent.s. the Director mav 
allow the applicant to test onlv on~' 
outfall and report that thP 'c1uan
ti tative data also apply to the substan
Lally identical outfall. The requi1e
nwnts in paragraphs 1g-)(7i (Yil and (Yiil 

cil this section that an applicant must 
prnvide quantitative data for certain 
pollutants known or be lieVf'cl to be 
present do not apply to pollutants 
p1·esent in a discharg·e solely as t.he re
sult of thc·ir presence in intake water: 
however. an applicant must report such 
pollutants as lJl'esent. Grab samples 
must be used for pH. temperatun~. cya
nide. tot.al phenois. residual chlorine. 
oil and grease. Ie(;al coliform and fecal 
st rPptococ,_·us. F'or all other pollutants. 
21-hour composite samples must be 
u;:.:ecl. However. a minimum of one grab 
sample may 1.Je taken for effluents from 
holding ponds or other impoundments 
with a retention period gTeater than 24 
hours. In ad,lition. for discharges othei· 
than storm water discharges. the Di
rPctor may waive composite sampling· 
for any outfall for which the applicant 
demonstrates that t.he m;e of an auto
matic sampler is infeasible and that 
the minimum of four (4) grab .':iamples 
will Ile a rnn-e::;entative sampk of t.he 
r>ff1uent, being· discharged. 

1 iiJ Storm ;call'!' discharqes. For storm 
water discharge:-;. all sample,'.l shall lJc 
collect.ed from Uie rli.scharge resulting· 
.from a storm event that is greater than 
0.1 inch and at least 72 hours from t.he 
J!l'Pviously niea,surahle (greater than 0.1 
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inch rainfall J storm event. \\'here fea
sible. the variance in the duration of 
the event and the total rainfall of the 
event should not exceed 50 percent 
from the average or median rainfall 
event in that area. For all applicants. a 
flow-weighted composite shall be taken 
for either the entire discharge or for 
the first three hours of the discharge. 
The flow-weighted composite sample 
for a storm water discharge may be 
taken with a continuous sampler or as 
a combination of a minimum of three 
sample aliquots taken in each hour of 
discharge for the entire discharge or 
for the first three hours of the dis
charge, with each aliquot being sepa
rated by a minimum period of fifteen 
minutes (applicants submitting permit 
applications for storm water discharges 
under §122.26(d) may collect flow
weighted composite samples using dif
ferent protocols with respect to the 
time duration between the collection 
of sample aliquots. subject to the ap
proval of the Director). However. a 
minimum of one grab sample may be 
taken for storm water discharges from 
holding ponds or other impoundments 
with a retention period greater than 24 
hours. For a flow-weighted composite 
sample, only one analysis of the com
posite of aliquots is required. For 
storm water discharge samples taken 
from discharges associated with indus
trial activities, quantitative data must 
be reported for the gTab sample taken 
during the first thirty minutes (or as 
soon thereafter as practicablel of the 
discharge for all pollutants specified in 
§ 122.26( c )( 1). For all storm water per
mit applicants taking flow-weightetl 
composites. quantitative data must be 
reported for all pollutants specified in 
§ 122.26 except pH. temperature. cya
nide. total phenols. residual chlorine. 
oil and grease. fecal coliform. and fecal 
streptococcus. The Director may allow 
or establish appropriate site-specific 
sampling procedures or requirements. 
including sampling locations. the sea
son in which the sampling takes place. 
the minimum duration between the 
previous measurable storm event and 
the storm event sampled. the minimum 
or maximum level of precipitation re
quired for an appropriate storm event. 
the form of precipitation sampled 
(snow melt or rain fall). protocols for 

40 CFR Ch. I (7-1-04 Edition) 

collecting samples under part 136 of 
this chapter. and additional time for 
submitting data on a case-by-case 
basis. An applicant is expected to 
"know or have reason to believe" that a 
pollutant is present in an effluent 
based on an evaluation of the expected 
use, production. or storage of the pol
lutant. or on any previous analyses for 
the pollutant. tFor example. any pes
ticide manufactured by a facility may 
be expected to be present in contami
nated storm water runoff from the fa
cility. l 

<iii) Reporting requirements. Every ap
plicant. must report quantitative data 
for eYery outfall for the following pol
lutants: 

Biochemical Oxygen Demand rBOD5l 
Chemical Oxygen Demand 
Total Organic Carbon 
Total Suspended Solids 
Ammonia las NJ 
Temperature (both winter and summer I 
pH 

tivl The Director may waive the re
porting requirements for individual 
point sources or for a particular indus
try category for one or more of the pol
lutants listed in paragTaph (gJ(7HiiiJ of 
this sect.ion if the applicant has dem
onstrated that such a waiver is appro
priate because information adequate to 
support issuance of a permit can be ob
tained with less string·ent require
ments. 

rvi Each applicant with processes in 
one or more primary industry category 
<see appendix A of this part 1 contrib
uting to a discharge must report quan
titative data for the following pollut
ants in each outfall containing process 
wastewater: 

(l\) The organic toxic pollutants in 
the fractions designated in table I of 
appendix D of this part for the appli
cant's industrial category or categories 
unless the applicant qualifies as a 
small business under paragraph <g)(8) 
of this section. Table II of appendix D 
of this part lists the organic toxic pol
lutants in each fraction. The fractions 
result from the sample preparation re-
4uired by the analytical procedure 
which uses gas chromatography/mass 
spectrometry. A determination that an 
applicant falls within a particular in
dustrial category for the purposes of 
selecting fractions for testing is not 
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con elusive as to the applicant" s incl u
sion in that category for any other pur
poses. See Notes 2. 3. and 4 of this :sec
tion. 

(B\ The pollutants listed in table III 
of appendix D of this part Cthe toxic 
metals. cyanide. and total phenols). 

(vi)( Al Each applicant must indicate 
whether it knows or has reason to be·
lieve that any of the pollutants in 
table IY of appendix D of this part (eel'·· 

t.ain conventional and nonconventional 
pollutantsl is discharged from each 
outfall. If an applicable effluent limita
tions guideline either directly limits 
the pollutant or. by its express terms. 
indirectly limits the pollutant throug-h 
limitations on an indicator. the appli
cant must report quantitative data. 
F'or every pollutant discharged which 
is not so limited in an effluent limita
tions guideline. the applicant must ei 
ther report quantitative data or briefly 
describe the reasons the pollutant h0 

expected to be discharged. 
< B) Each applicant must indil'ate 

whether it knows ,;r has reason to be
lieve that any of the pollutants li:c~ted 
in tablP II or table III of appendix D of 
this part tthe toxic pollutants and 
total phenols) for which quantitative 
data are not otherwise required under 
paragraph (g-)(7Hv) of this section are 
ditscharged from each outfall. F'or eyery 
pollutant expect,ed to be discharged in 
concentrations of 10 pph or greater the 
applicant must report quant.itat.ive 
data. For acrolein. acrylom trile. 2.4 
dinitrophenoL and 2-methyl-•l. (i 

dinitrophenol. when• any of these four 
pollutants are expected to be dis
charge>d in concentrations of 100 ppl) or 
greater the applicant must report, 
quanti tat.ive data. For every pollutant 
expected to be discharg·ed in concen Lra
tions less than 10 pph. or in the ca:-;e of 
acrolein. acrylonitrile. 2.4 
dinitrophenol. and 2-methyl-4. G 
dini Lrophenol. in concentrations less 
than 100 ppb. the applicant must either 
submit quantitative tlata or brie!1y rie
scribe the reasons the pollutant is ex
pected to be discbarged. An applicant 
qualifying as a small busi1ws8 under 
paragTaph (g-)(8) of this section is not 
required t.o analyze for pollutants list
ed in t<1.ble II of appendix D of t hLo: part 
\the orrrnnic t.oxic polluLantsl. 
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i vii J Each applicant 1nuRt indicate 
whether it knows or has reason to be
lieve that any of the pollutants in 
table V of appendix D of this part 1 cer
tain hazardous suustances and asbes
tos) are discharg·ed from each outfall. 
For every pollutant expected to be dis
charged. the applicant must briefly de
scribe the reasons the pollutant is ex
P"'Cted to bt• discharged. and report any 
(juant.itati\·e data it. has for any pollut
a11t.. 

1 viii) Each applicant, must i·eport 
q ua.li tative data. genera t.ed using a 
s1_'l ee11ing procedure not calibrated 
with analytical standards. for 2.3.7.8-· 
tdTachlorodi benzo-p-dioxin 1 'I'CDD l if 
it 

1 A\ lJsps or manufactures 2.4.5-
trichlorophenoxy acetic acid (2.4.5.-Tl: 
2-t 2.4.5--trichlorophenoxy \ propanoic 
9 •:i-J < Sih·ex. 2.4.5.-TP\: 2-( 2.4.5-
ti ichloropht:noxy 1 ethyl. 2.2-
di chloropropionat e (Erbon l: 0.0-di
methyl 0-<2.4.5-trichloropilenyl) 
phosphorothi.oate \Honnel l: 2.4.5-
nichlorophenol (TCPi: or 
hexachloropht~rw i HCPl: 01· 

: Bl Knows or has reason to believe 
that TCDD is or may be present in an 
emuent. 

18) Small business e:remption. An appli
cation which r1ualifies as a small busi
ness under one of the following criteria 
b exempt from the requirements in 
p;H'agraph (il"l<7Hv)U\ 1 or ig-\(7l<viHAl of 
this section to submit quantitative 
data for the pollutants listed in table II 
of appendix D of this part <the organic 
toxic pollu t.ants ): 

: i l I<""' or coa.l mines. a probable total 
annual production of less than 100.000 
tons per year. 

1 ii J For a 11 othe1· applicants. gToss 
total arnn;al sales averaging less than 
$100.000 per year d11 :Jecond quarter 1980 
dollars). 

19) L'sed ur 111w111f(Jct11rcc/ tu.<ics. A list.
in!:!; of ans toxic pollutant whkh the 
applicant <_:urrent.ly u.ws or m,rnufac
tures as an interme<liate or final prod
ucL or byprodud .. The Direct.or may 
waive or modify this requirement for 
any applicant if t.11,~ applicant dern
onstrat.e::i that it would l.w unduly hur
d(msome tG ide11tify each toxic pollut
ant. and the Direl·Lor has adeqmd,e in-
format.ion to issw' Uw pernu r .. 

110J [Hese1veclJ 
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(11) Biological to.ricitu tests. An identi
fication of any biological toxicity te8ts 
which the applicant knows or has rea
son to believe have been made within 
the last 3 years on any of the appli
cant's discharges or on a receiving 
water in relation to a discharge. 

(12) Contract analyses. If a contract 
laboratory or consulting firm per
formed any of the analyses required by 
paragraph (g)(7) of this section. the 
identity of each laboratory or firm and 
the analyses performed. 

(13) Additional information. In addi
tion to the information reportecl on the 
application form. applicants shall pro
vide to the Director. at his or her re
quest. such other information as the 
Director may reasonably require to as
sess the discharges of the facility and 
to determine whether to h;sue an 
NPDES permit. The additional infor
mation may include additional quan
titative data and bioassays to assess 
the relative toxicity of discharges to 
aquatic life and requirements to deter
mine the cause of the toxicity. 

(h) Application requirements for manu
facturing, commercial, ntining and sil
vicultural facilities which dischar.qe only 
non-process wastewater. l<Jxcept for 
stormwater discharges. all manufac
turing, commercial. mining· and sil
vicultural dischargers applying for 
NPDES permits which discharge only 
non-process wastewater not regulated 
by an effluent limitations guideline or 
new source performance standard shall 
provide the following information to 
the Director. using application forms 
provided by the Director: 

(1) Outfall location. Outfall number. 
latitude and longitude to the nearest 15 
seconds. and the name of the receiving 
water. 

(2) Discharqe date (for 1ww dis
chargers). Date of expected c·ommence
ment of discharge. 

(3) Type of waste. An identification of 
the general type of waste discharg·ed. 
or expected to be discharged upon com
mencement of operations. including 
sanitary wastes, restaurant or cafe
teria wastes. or noncontact cooling 
water. An identification of cooling 
water additives (if anyl that are used 
or expected to be used upon commence
ment of operations. along with their 
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compo'3ition if existing composition is 
av-ailable. 

14i E_fJ?uent characteristics. (il Quan
titative data for the pollutants or pa
rameters listed below. unless testing is 
waived by the Director. The quan
titative data may be data collected 
over the past 365 days. if they remain 
representative of current operations, 
and must include maximum daily 
value. average daily value. and number 
of measurements taken. The applicant 
must collect and analyze samples in ac
cordance with 40 CFR part 136. Grab 
samples must be used for pH. tempera
ture. oil and grease, total residual 
chlorine. and fecal coliform. For all 
other pollutants. 24-hour composite 
sampleti must be used. New dischargers 
must include estimates for the pollut.
ants or parameters listed below instead 
of actual tiampling data. along with the 
source of each estimate. All levels 
must be reported or estimated as con
centration and as total mass. except 
for flow. pH. and temperature. 

IA) Biochemical Oxygen Demand 
cBOD,). 

IBJ Total Suspended Solids <TSSl. 
1 CJ Fecal Coliform (if believed 

present or if sanitary waste is or will 
be discharged). 

< D) Total Residual Chlorine (if chlo
rine is used). 

(E i Oil and Grease. 
(Fl Chemical Oxygen Demand <COD) 

1 if non-contact cooling water is or will 
be discharged). 

iGl Total Organic Carbon <TOC) (if 
non-contact cooling water is or will be 
ditichargedJ. 

(Hl Ammonia las NI. 
IIJ Discharge Flow. 
(Jl pH. 
IKl Temperature (Winter and Sum

mer). 
I ii J The Director may waive the test

ing and reporting requirements for any 
of the pollutants or flow listed in para
graph lhH4)(i) of this section if the ap
pli.cant submits a request for such a 
waiver before or with his application 
which demonstrates that information 
adequate to support issuance of a per
mit can be obtained through less strin
gent requirements. 

I iii) If the applicant is a new dis
charger. he must complete and submit 
Item I\' of Form 2e <see§ 122.21(hJ(4)) by 
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pro\·iriim: quantitative data in ~Lcrc,1\l

anc<' -.1-il.t that Rection no later than 
;wu ;,•1•ar;,; aft.er cornnwncemPnt. of rli:0-
('h~1nn:. However. the itpplicant need 
not complete those portions of Hern TV 
requiring tests which he has alrnacl>: 
performed aml reported under the ll irs-
1.::harg·e mc•mtoriq~ rec1uirenwrn,s of his 
I\PDB~S p;rmiL 

<ivl The~ rec1uirernents of parts i ,rnd 
iii of this section thaL an applicant. 
must provide quantitative data or e::iti .. 
mates of certain pollutants <lo not 
apply to pollutants present in a dis
charge solely as a result of their pres
ence in intake water. However. an ap-
plica.nt must report such pollutants a:;; 
present_ Net credit may be provided for 
the presence of pollutants in intake 
water if the requirements of §122.-15<g·l 
are met. 

(5l Flow. A description of the fre
quency of flow and duration of any seR
sonal or intermittent discharge 1 except 
for stormwater runoff. leaks. or spills). 

( 6) Treatment system. A brief descrip
tion of any system used or to be used. 

(7) Optwnal informatwn. Any addi
tional information the applicant wish
es to be considered. such as influent 
data for the purpose of obtaining "net" 
credits pursuant to § 122.45(g). 

\B\ Certification. Signature of certi
fying official under § 122.22. 

(i \ Application requirements for neu: 
and e.ristin_g concentrated animal feeding 
operations and aquatic animal production 
facilities. New and existing con
centrated animal feeding operations 
(defined in § 122.23) and concentrated 
aquatic animal production facilities 
(defined in §122.24) shall provide the 
following information to the Director. 
using the application form provided by 
the Director: 

O > For concentrated animal feeding 
operations: 

< i l The name of the owner or oper
ator: 

(ii) The facility location and mailing 
addresses: 

Ciii) Latitude and longitude of the 
production area (entrance to produc
tion area\: 

(iv\ A topographic map of the geo
graphic area in which the CAFO i.-,; lo
cated showing the specific location of 
the production area. in lieu of the re-
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l;c:irernents or p;•ragrapt1 ;f'•(7l ot t.hi~' 

sel·tion: 
, \') SpPciftc rnform[~tion ahout the 

numller a.nil type c;f aninrnb. wltethe1· 
in opPn ccmfincn:<:-nt or hou!'erl uncler 
r(,of (beef cattle. broilers. ~~tyer.;. swinr 
wdghing ~i:i pcimHls Cff more. ,;;wirn; 
vn·ig·hing le::;s \.han 55 pounds. mature 
dairy cows. clairv heifers. veal <'alvec,. 
sheep :i,nd lamhs. horse;;, ducks. tur
keys. other;: 

1 vil The type of c:cntainnwnt and 
st.cJrag·e (<.tlld.ero!Jic lagoon roofed stor
ag·e shed. storage ponrhs. underfioor 
pi ts. above gTotmd storage' tanks_ below 
gTound storage tanks. concrete pad. 
impervious soil pad. othel'l and total 
capacity for manure. litter. and process 
wastewater storage( tons.'gallons J: 

1 vii) The total number of acres under 
cont,rol of the applicant availablA for 
la.nd application of manure. litter. or 
process wastewater: 

rviii) Estimated amounts of manure. 
litter. and process wastewater gen
erated per year< tons,gallons): 

1ixl Estimated amounts of manure. 
litter and process wastewater trans
ferred to other persons per year (tons 
gallons): and 

<xl For CAFOs that must seek cov
erage under a permit after December 
31. 2006. certification that a nutrient 
management plan has been completed 
and will be implemented upon the date 
of permit coverage. 

(2) For concentrated aquatic animal 
production facili t;ies: 

(i) The maximum daily and average 
monthly flow from each outfall. 

(ii) The number of ponds. raceways. 
and similar structures. 

ciii) The name of the receiving water 
and the source of intake ;vater. 

dvl For each species of aquatic ani
malJ. the total yearly and maximum 
ha.rvestable weig·ht. 

1vl The calendar month of maximum 
feeding and the tot.al ma;;s of food fed 
during that month. 

< j J AppliC'ation reqllircmen ts for neu: 
and existing l'O'f'\Vs. Unless otherwise 
indicated. all POTWs and other dis
chargers dt>signatt•d by the Director 
must provide. at a. minimum. the infor
mation in this paragraph to the Direc
tor. usmg Form 2A or another applica
tion form providetl by t.he Director. 
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f'ermit ariplkitnt:o rnu,.c :oui>t:;;, ,tll ill
fonn<ttion ,;,v:_tilalJlt· at ;Jlt' Lin.t· uf pt:r
mi t applk<ltton. Th':" infurnrnt,ion tn<\~

he prodded hy ieferencu:g i11!unnat10n 
previously suhrnitted to the Director. 
The Directo1· rn<l.» \•;al\·e any rer1uire
ment of this paragTaph if ht· or slw has 
access to substanthll:,, identical infor
mation. The Director ma~' also waivt> 
any rec1uirenwnt of this paragraph that. 
is not of material concern for a specific 
permit. if approved by the Regional Ad
ministrator_ The waiver request to the 
Regional Administrator must include 
the State's justification fort he waiver. 
A Regional .t'>.dministr« tor's dis
approval of a State's proposed \Vaiver 
does not constitute final Agency ac
tion. but does provide notice to the 
State and permit applicant(sl that EPA 
may object to any State-issued permit 
issued in the absence of the required 
information. 

Ol Basic application informatwn_ All 
applicants must provide the following 
information: 

(i) Facility informatio11. Name. mailing 
address. and location of the facility for 
which the application is submitted: 

(ii) Applicant information. Name. 
mailing address. and telephone number 
of the applicant. and indication as to 
whether the applicant is the facility's 
owner. operator. or both: 

(iiil E.risting environmental permits_ 
Identification of all environmental per
mits or construction approvals re
ceived or applied for lincluding dates! 
under any of the following programs: 

(AJ Hazardous Waste l\Ianagement 
program under the Resource Conserva
tion and Recovery Act (RCRA \. Sub
part C: 

<B) Underground Injection Control 
program under the Safe Drinking 
Water Act <SD\VAl: 

(C) NPDES progTam under Clean 
Water Act <CWAJ: 

<Dl Prevention of Significant Dete
rioration (PSDl program under the 
Clean Air Act: 

(El Nonattainment prog-ram under 
the Clean Air Act: 

(F) National Emission Starnianls for 
Hazardous Air Pollutants (NESHAPSl 
preconstruction approval under the 
Clean Air Act: 

40 CFR Ch. I (7-1-04 Edition) 

,(,, U< 1·,ir11iun1ping·1wrmits uuder the 
:,L1Ti nr· Pl'oi t.:ct.iou l{t~::-;f'a1·ch and ~-:Jane

t lU l'i P.~ .\1:t: 
r H 1 Dredge 01· fll l pei·rn its unc.ler St'.C-

1.i on "10.f oft.he CW.<\: and 
1I1 Othn l'elevrint ;on\'inrnrnental per

mit::;. incl'.Hling ;:)Lat.f' permits: 
'i\ 1 f'opu/aticn. Tlw name and popn

ht lion of each m1rnicipal entity f'erved 
by the facility. including unincor
porated connector districts. Indicate 
whet.her t~ach munlcipal entity owns or 
maintains the collection s:vstem and 
whether the collection s.\"Stem is sepa
rate sanitary or combined storm and 
sanitary. if known: 

t vl Indian country. Tnformation con
cerning whether the facility is located 
in Indian country and whether the fa
cility discharges to a receiving stream 
1,hat flows through Indian country: 

(Vil Flow rate. The facility's design 
flow rate ! the wastewater flow rate the 
plant was built to handle\. annual aver
age daily flow ra.te. and maximum 
daily flow rate for each of the previous 
3 ;<.rears; 

<vii 1 Collection system. Identification 
of type(s) of collection system(s l used 
by the treatment works (i.e .. separate 
sanitary sewers or combined storm and 
sanitary sewers) and an estimate of the 
percent of sewer line that each type 
comprises: arnl 

(viii\ Outfalls and other discharge or 
disposal methods. The following infor
mation for outfalls to waters of the 
lJnited States and other discharge or 
disposal methods: 

(Al For effluent clischarges to waters 
of the United States. the total number 
and types of outfalls <e.g. treated efflu
ent. combined sewer overflows. by
passes. constructed emergency over
flowsJ: 

<Bl For wastewater discharg·ed to sur
face impoundment::;: 

(} J The location of each surface im
poundment: 

( 2) The average daily volume dis
charged to each surface impoundment: 
and 

(3) Whether the discharg-e is contin
uous or intermittent: 

!Cl For wastewater applied to the 
land: 

(}) The location of each land applica
tion site: 
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(2! The size of each land app!icat.ion 
::;ite. in acres: 

(.'!) T1w average daily volume applied 
to each Lrnll application site. in gal ions 
per day: aml 

{4) Whether land a,pplicati011 i::-; c·on
tinuoul:' or intermittent: 

tDi B,or effluent sent to another facil
it.y for tn~atment prior to discha1',tn< 

(]) The means by which the effluent 
is transported: 

(2) The name. mailing· address. con
tact person. and phone number ot the 
organization transporUng the <lis
chal'g·e. if the transport is provided lJy 
a party other than the applicant: 

(3) The name. mailing address. eon
tact person. phone number. and NPDB~S 
permit number <if anyl of tbt· rec\~i\-k,,_;· 
facili t.:v: and 

(4) The average daily flow rat.e from 
this facilit.y int.a the receiving facility. 
in million:;.; of gallons per clay: and 

(El For wastewater disposed of in a 
manner not. inc:luded in paragTaphs 
(jHlHviii)(Al through (fJJ of thi!:' sec
tion (e.g .. underground percolation. un
dergTound inject.ion l: 

(1 J A description of the disvol:'al 
method. including the location and size 
of each disposal site. if applicable: 

(2) The annual average daily volume 
disposed of b.v thitS method. in g·allons 
per day: and 

( 3) \Vhether disposal through this 
methocl i8 continuous or intermittent: 

t2J Additional Information. All appli
cants with a design flow great.er than 
or equal to 0.1 mgd must proYide the 
following· information: 

ri l lnflou· and infiltration. The cunent 
averag·e daily volume of inflow :u1tl in
filtration. in gallons per day. and steps 
the fn,cility is taking t.o minimiz1· in
flow and infiltration: 

(ii) Topographic mup. A topogTa.phic 
map (or other map if a topographic 
map is unavailable! extending at least 
one mile beyond property boundaries of 
the treatment plant. including aJl Lmit 
processes. and showing: 

IAl Treatment. plant area and unit 
processes: 

(BJ The major pipes or other struc
tures through which wastewater enters 
the treatment plant and the pipes or 
oth8r structures through which treated 
wastewater is discharg·ed from the 
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treatment phrnt. Include out.foll:-; from 
liypa:;:-:; piping. if appiicahle: 

(Cl 1£ach well where fluids from t.ht' 
ll'Patrnent [ilant <tre injected unde1·
gTournl: 

(1)) Welb. spring·s. and other :-mrfact' 
water bodies listed in public recol'ds 01· 

c>t herwise known to t.he applicant with
in 1 , milE' of t.he treatment works· 
pnipert.v lJounclari.es: 

(El Sew~we slwlge managt:mwnt fa
('ilit,ies <including· on-site tn~atrnent.. 

storage. and r!isposal sites 1: and 
iFl Location at which waste classi

fipd as hazanlous under RCRA enters 
the treatmc>nt plant by truck. tail. or 
dedicated pipe; 

<iii.I Procr·...:s f701c dia.qru111 or sd1e111utic. 
1 Al A cl iagrarn showing the processes 

of the treatment plant. including· all 
J,ypass piping· ant! all lu.ckup power 
sources or redundancy in the syst.en1. 
This includes a water balance "howinf£ 
all treatment. units. including disinfec
tion. and showing· daily average flow 
r<ltes at infiuent and discharge points. 
<U1d approximate daily flow rates be
tween treatment units: ancl 

rBl A narrativP description uf the 
diagram: and 

iivl Scheduled 1111prorements. schedules 
1d i111plcmentution. The follcwing· infor
mation regarding· scheduled imprnve
ments: 

u\ l The outfall numhPr of ea('h out
fa.11 affected: 

t Bl A narrative description of each 
l't'L[uired irnpro\·ement: 

1C1 SchPduled or actual dates of com-
pletion for the following: 

(J) CommeneemPnt of construvtion: 
12) Completion of construction. 
13) Commencement of discharge: and 
(4) Attainment of operational lt>vel: 
< D l A description of permits and 

clearances concerning other Federal 
anci'or St.atP requirements: 

<3l Information on eft7uenl dis( /wrge8. 
Each applicant must provide the fol
lowing· information for each outfall. in
cluding bypass points. through which 
effluent is (lischarged. as applicable: 

(il Description nf 011tf(1/l. Tlw fol-· 
lowing informal ion about each outfall: 

U\) Outfall number: 
<BJ State. county. and city or town in 

which outfall is located: 
<C) Latitude and longitude. to thf· 

nearest second: 
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iD) Distance from shore and depth 
below surface: 

(El Average da.ily flow l'<tte. in mil
lion gallons per day: 

l Fl The following· information for 
each outfall with a seawnal or periodic 
discharg·e: 

(1) Number of times per ,\'P<ll' tlw dis-
charg·e occurs: 

(2) Duration of each clischa1.,~·t~: 
(3) Flow of each discharge: anrl 
(4) Months in which dischan.:e occurs: 

and 
CG) Whether the out.fall h ec1uipped 

with a diffuser and the type lt>.g· .. hhd1-
r:ttel of diffuser userl: 

(ii l Description of receii"in,11 1rukrs. Tht> 
following infol'mation l if kuown l fo1· 
each outfall through wliich dfluent i,.; 
discharg·ed LO wate!'s of 1 lH' l'.nited 
States: 

lAl Name of receiving· w,ttt>r: 
(Bl Name of watershed ri\ r.'l' ,.;tl't'<'Un 

system and l:nited States :-:>oil Con
:servation Sen·ice 14-rligit 1\-,u ,'r:shetl 
code: 

1Cl Name of State Managt·nwnt River 
Ba"lin and United St,;1tes Geological 
SmTey 8-dhdt hyclrologk r·atalog·ing 
unit code: and 

1Dl Critical flow of rt'et'inn.cc '"tre<trn 
and total hardne8s of recPi.vinc; strPatn 
at critical low now 1if appli,dlJJl'i: 

liiil Description o( lreul111r'11/. Tlw fol
lowing- information rlescri liing t ht.· 
treatment provided for dischar~es from 
each outf::ill to waters of Uw Uni.tt~d 
States: 

(Al The highe;it leYel of t1·1·,i.tmt~nt 

(e.g .. primary. e4uivalent to :st•,oudary. 
secondary. advanced. othc1·; that b 
provided for the discha1xe f01· •·'ach out -
fall and: 

(1) Design biochemical OX,\ gt.•n dP
mand (BOD, or CBOD, l renw\·al (per
cent): 

(:.!j De8ig·n suspended soli(lti ( ;:-;;:-; 1 l'P
moval <percent): and. where applicable. 

(3) De::;ign phosphorm; r P J removal 
(percent): 

(4) Design nitrogen (NJ removal 1 per
cent): and 

(5) Any other removals that <rn ad
vanced treatment system is designed to 
achieve. 

(B ! A description of the t.vpe of rli::;
infection used. and whether the treat
ment plant dechlorina te8 <if disinfec-
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ti on is accomplished through 
chlorination l: 

1 l1 E(t711cnt 111011itoring for specific pa
ru 111c I ers. 

1i1 As provided in paragTaphs <jH4Hiil 
throu~d1 (X) of t,his section. all appli
cants must submit to the Director ef
fluent monitoring information for sam
ples taken trom each outfall through 
which effluent is discharged to waters 
of the United States. except for CSOs. 
Tlw Director may allow applicants to 
,;ulimit :sampling· data for onl:v one out
fall on a case-h,\·-case basis. where the 
i:Cpplicd,nt has two or more outfalls with 
sulJsLrntially identical effluent. 'I'he 
Director ma.v also allow applicants lo 
c·ompo,;ite sample;.; from one or more 
outfalls that 1lischarg·e into the same 
mixing zone: 

l i1' :\11 applicants must sample and 
~rnalyzt~ for Uw polluLcnts listerl in Ap
]Jt'l1dix ,J. TalJle lA of this part: 

liiil :\11 applicants with a !lesig·n flow 
µreal.er than or 1•qual to 0.1 mgr! must 
>'amplt' and anal;.-ze for the pollutants 
1i:st1·<! in Appendix J. Table 1 of this 
p.nt. F,lciiitit->s that (lo not use chlo
l'int' for disinfection. do not use chlo
l'i ne elsewhere in the treatment. proc
t'"''· arnl haYe no reaRonahle potential 
to <lislha,rge chlorine in their effluent 
nw.;.· dt'lPtP chlorine from Table 1: 

1iY1 The following applicants must 
S<lm11lc· and analyze for the pollutant.;;; 
listed in Appendix ,J. Table 2 of thb 
pat't. <trnl for any other pollut.ant::; for 
which the State or EPA have est.ab
lislwci water quality :standards applica
lilt' to the receiving waters: 

(Ai All POTWs with a design 11mv 
l'<tte t>qual to 01· gTeater than one mil
lion gallons per lL1y: 

1 Bl All PO'f\\'s with approved 
pretreatment programs or POT\Vs re
quired to develop a pretreatment pro
gram. 

lCl Other POTWs. as required by the 
Director: 

l v 1 The Direct or should require sam
pling for additional pollutants. as ap
propriate. on a case-by-case basis: 

(\'i l Applicants must provide data 
from a minimum of three samples 
taken within four and one-half years 
prior to the date of the permit applica
tion. Samples must be representative 
of the seasonal variation in the dis
charge from each outfalL Existing data 
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may be used. if available. in lieu of 
sampling done solely for the purpose of 
this application. The Director should 
require additional samples. as apµro
priate. on a case-by-case basis. 

(Vii l All existing data for pollutants 
specified in paragraphs <jH4Hiil 
through ivl of this section that is col
lected within four and one-half years of 
the application must be included in the 
pollutant data summary submitted by 
the applicant. If. however. the appli
cant samples for a specific pollutant on 
a monthly or more frequent basis. it is 
only necessary. for such pollutant. to 
summa,rize all data collected within 
one year of the application. 

(Viii l Applicants must collect sam
ples of effluent and analyze ::;uch sam
ples for pollutants in accordance with 
analytical methods approved under 40 
CFH part 136 unless an altprnative is 
specified in the existing· NPDES per
mit.. Grab samples must be used for pH. 
temperature. cyanide. total phenols. 
residual chlorine. oil and grease. and 
fecal coliform. For all other pollutants. 
24-hour composite samples must be 
used. For a composite sample. only one 
analysis of the composite of aliquots is 
required. 

(ixi The effluent monitol"i.ng data 
provided must include at least the fol
lowing information for each parameter: 

U\) Maximum daily discharge. ex
pressed as concentration or mass. 
based upon actual sample values: 

rn 1 Average daily discharge for all 
samples. expressed as concentration or 
mass. and the number of sample;; u::;ed 
to obtain this value: 

1 Cl The analytical method used: and 
{1)) The threshold level (i.e .. met.hod 

detection limit. minimum levt-'l. or 
other designated method endpoints l for 
the analytical method used. 

<Xl Unless otherwise required by the 
Director. metals must be reported as 
total recoverable. 

(5) EJ{lucnt monitorrng for 1clwle etj7u
en t I o.ricity. 

(il All applicants must providt' an 
identification of any whole effluent 
toxieity tests conducted during the 
four and one-half .vears prior to the 
date of the application on any of the 
applicant·s discharges or on any receiv
ing water near the discharge. 
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(iii As provided in paragraphs 
1jl(5 Hi ii Hix l of this section. the fol
lowing applicants must submit to the 
Director the results of valid whole ef
fluent toxicity tests for acute or chron
ic toxicity for samples taken from each 
outfall through which effluent is dis
charged to surface waters. except for 
combined sewer overflows: 

u\) All POTWs with desig·n now rates 
greater than or e(1ual to one million 
g,-1,llons per day: 

(Bl All POT\Vs with approved 
pretreatment. programs or POT\Vs re
quired to dPvelop a pretreatment pro
gram: 

!Cl Other POTWs. as required by the 
Director. liasecl on consideration of the 
following fact.ors: 

(1) The Yariahilitv of t.he pollutants 
or pollutant parameters in the POTW 
effluent (hased on chemical-specific in
formation. t.he type of treatment. plant. 
and types of industrial contributors1: 

(2) The ratio of effluent flow to re
ceiving stn~am flow: 

(3) fl}xisting contrnls on point or non
point sources. including total max
imum dail:-' load calculations for the 
receiving st.ream segment and the rel
ative contribution of the POTW: 

r 4) Receiving stream characteristics. 
including posstble or known water 
quality impairment. and whether the 
POTW dischargps to a coastal water. 
one of the Great. Lakes. or a wat.er des
ignated a;;; an outstanding natural re-
8ource wa t ••r: or 

(S) Othp1· considerations <including. 
but not li.mited to. the history of toxic 
impacts and compliance problems at 
the POT\V l that the Director deter
mines coulcl cau::;e or contribute to ad
verse water rtual it.,v impacts. 

<iii> Wbere the POTW has two or 
more outfalls with substantially iden
tical effluent discharging to the same 
receiving ;;trearn segment. the Director 
may allow applicants to submit whole 
eff1uent toxicit~· data for only one out
fall on a case-by-case basis. The Direc
tor may also allow applicants to com
posite samples from one or more out
falls that discharg·e into the same mix
ing zone. 

<ivl Each applicant required to per
form whole effluent toxicity testing 
pursuant to paragraph (j H 5 )(ii\ of this 
sPction must provide: 
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(A) Results of a m1mmum of four 
quarterly tests for a year. from the 
year preceding the permit application: 
or 

rn l Results from four tests performed 
at least annually in the four and one 
half year period prior to the applica
tion. provided the results show no ap
preciable toxicity using a safety factor 
determined by the permitting author
ity. 

(vl Applicants must conduct tests 
with multiple species (no le,;s than two 
species: e.g .. fish. invertebrate. plant). 
and test for acute or chronic t,oxicity. 
depending on the rang·e of receiving· 
water dilution. EPA recommends that 
applicants conduct acute or chronic 
testing· based on the following dilu
tions: 

(A) Acute toxicity testing if the dilu
tion of the effluent is gTeat.er than 
1000:1 at the edg·e of the mixing zone: 

(B) Acute or chronic toxicity t.esting 
if the dilution of the effluent is be
tween 100:1 and 1000:1 at the edge of the 
mixing zone. Acute testing· may he 
more appropriate at the hig·her end of 
this range (lQOO:U. an<l chronic testing 
may be more appropriate at lhe lower 
end of this range (100:11: and 

<Ci Chronic testing· if tht:> dilution of 
the effluent is less than 100:1 at the 
edge of the mixing zone. 

(vi) !<Jach applicant required to per
form whole effluent toxicity Lesting 
pursuant to paragraph ( j )( 5 )(ii l of thi::-; 
sect.ion n1ust provide the nun1her of 
chronic or acute whole df1uent tox
icity tests that have been conclucted 
since the last permit reissuance. 

( viU Applicants must provide the re
sults using the form providecl by the 
Director. or test summaries if avail
able and comprehensive. for each whole 
effluent toxicity test conducted pursu
ant to paragraph (j)(5Hii1 of this sec
tion for which such information has 
not been reported previom;;ly to the Di-· 
rector. 

(Viiil Whole effluent. toxicity testing 
conducted pursuant to paragraph 
(j)(5)(ii) of this section must lJe con
ducted using methods approved under 
40 CFR part. 136. West coast facilities in 
'vVashington. Oreg·on. California. AlaR
ka. Hawaii. and the Pacific Tenit,ories 
are exempted from 40 CFR part 136 
chronic methods and must use alter-
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native guidance as directed hy the per
mitting authority. 

<ixl For whole effluent toxicity data 
submitted to the Director within four 
and one-half years prior to the date of 
the application. applicants must pro
vide the dates on which the data were 
submitted and a summary of the re
sults. 

<xl Each POTW required to perform 
whole effluent toxicity testing pursu
ant to paragraph < j )( 5 )(ii) of this sec
tion must provide any information on 
the cause of toxicity and written de
tails of any toxicity reduction eval ua
tion conclucted. if any whole effluent 
toxicity test conduct.eel within the past 
four and one-half years revealed tox
icity. 

16) Industriul clisclwr.qes. Applicants 
must submit the following· information 
about. industrial <lischarges to the 
POT\\': 

1 i l Number of si1u1ificant incl us trial 
u,;e1·s { srus) and categorical industrial 
users c CIUs l <1ischargi1w to the POTIY: 
and 

1 ii l POTWs with one or more SIUs 
sh<<ll prodde the following information 
for each SIU. as defined at 40 CFR 
-!03.'.li t l. that cli:::;charges to the POT\\': 

1 Al Name an cl mailing· <t<lclres::;: 
1B1 De::;cription of all industrial proc

es:::es that affect or contrihute t.o the 
sn_:·s discharg·e: 

1C1 Principal products and raw mate-
1'iah of the SIU that affect or con
t ril1ute to the SIU's discharge: 

1 D) Average daily volume of waste
wa t.fl· discharged. indicating the 
amount attributable to process flow 
and non-process flow: 

1E1 Whether the SIC is subject. to 
local limits: 

1F1 \\'bet.her the SIU is subject to cat
egorical standards. and if so. under 
which categ·ory<iesl and sub
category(iesl: and 

1G1 'vVhether any pr>blems at the 
PO'I'\\. t e.g .. upsets. pass t.hroug·h. in
terference) have been attributed to the 
SIU in the past four and one-half years. 

1 iii l The information required in 
paragraphs ( j H 6 )( i) and <ii l of this sec
tion may be waived by the Director for 
POT\\'s with pretreatment programs if 
the applicant has submitted either of 
the following· that contain information 
suhstant.ially identical to that required 
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in paragraphs <jH6Hil and <ii) of this 
section. 

<Al An annual report submitted with
in one year of the application; or 

<Bl A pretreatment program: 
(71 Discharges from hat:ardous 1rnste 

generators and from u;aste cleanup or re
mediation sites. POTWs receiving Re
source Conservation and Recovery Act 
<RCRAl. Comprehensive Environ
mental Response. Compensation. and 
Liability Act (CERCLAl. or RCRA Cor
rective Action wastes or wastes gen
erated at another type of cleanup or re
mediation site must provide the fol
lowing information: 

(i) If the POTW receives. or has been 
notified that it will receive. by truck. 
rail. or dedicated pipe any wastes that 
are regulated as RCRA hazardous 
wastes pursuant to 40 CFH part 261. the 
applicant must report the following: 

<Al The method by which the waste is 
received <i.e .. whether by truck. rail. or 
dedicated pipe): and 

(Bl The hazardous waste number and 
amount received annuaJly of each haz
ardous waste: 

(ii) If the POTW recC'ives. or has been 
notified that it will receive. 
wastewaters that originate from reme
dial activities. incl ucling those under
taken pursuant to CERCLA and :oec
tions 3004< u) or 3008< h l of RCHA. the ap
plicant must report the following: 

<Al The identity and description of 
the siternl or facility(iesl at vvhich the 
wastewater originates: 

<Bl The identities of the wastewater's 
hazardous constituents. as listed in Ap
pendix VIII of part 261 of this chapter: 
if known: and 

<Cl The extent of treatment. if any. 
the wastewater receives or will receive 
before entering the POT\V: 

(iii l Applicants are exempt from the 
requirements of paragTaph (j)(7)(ii l of 
this section if they receive no more 
than fifteen kilograms per month of 
hazardous wastes. unless the wastes are 
acute hazardous wastes as specified in 
40 CFR 261.30Cdl and 261.33<eJ. 

(8) Combined sewer orerflows. Each ap
plicant with combined sewer systems 
must provide the following informa
tion: 

(il Combined sewer system information. 
The following information regarding 
the combined sewer system: 
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!Al System map. A map indicating the 
location of the following: 

OJ All CSO discharge points: 
(2) Sensitive use areas potentially af

fected by CSOs <e.g., beaches. drinking 
water supplies. shellfish beds. sensitive 
aquatic ecosystems. and outstanding 
national resource waters): and 

(3) Waters supporting threatened and 
endangered species potentially affected by 
CSOs, and 

IBl System diagram. A diagram of the 
combined sewer collection system that 
includes the following information: 

(]) The location of major sewer trunk 
Jines. both combined and separate sani
tary: 

(2) The l(>l'ations of point::> where sep
arate sanitary sewers feed into the 
combined sewer system: 

(3) In-line and off-line storag·e struc
tures: 

!4) The locations of flow-regulating· 
devices: and 

(5) The locations of pump stations: 
(iii lnfonnution on CS'O outfalls. The 

following· inform a ti on for each CSO 
discharge point covered by the permit 
application. 

<Ai Descnption of outfall. ThP fol
lowing information on each outfall: 

(l) Outfall number: 
(2) State. county. and city or town in 

which outfall is located: 
(3) Latitude and longitude. to the 

nearest second: and 
14) Dis ta nee from shore and depth 

below surface: 
(5) Whether the applicant monitored 

any of tht> followtng in the past year 
for this cso· 

(i) Rainfall: 
(ii) CSO flow volume: 
(iii) CSO pollutant concentrations: 
(iv) Hecei ving water quality: 
(v) CSO fre4uency: and 
(6) The number of storm events mon

itored in the past year: 
(B) CSO erents. The following infor

mation about CSO overflows from each 
outfall: 

(}) The number of events in the past 
year: 

(2) The average duration per event. if 
available: 

(3) The averag·t' volume per CSO 
event. if available: and 
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(4) The minimum rainfaJl that cam;ed 
a CSO event. if available. in t.he last 
year: 

<Ci Description of rcccil'inq wu/crs. The 
following information about receiving 
waters: 

(1) Name of receiving water: 
(2) Name of watershed stream system 

and the United States Soil Conserva
tion Service watershed ( 14-tlig·i t.1 code 
(if known): and 

(3) Name of State J\Ianagement Hiver 
Basin and the United States Geological 
Survey hydrologic cataloging unit ( 8-
digitJ code df known>: and 

(Dl CSO operations. A description of 
any known water quality impacts on 
the receiving water caused lJy the CSO 
(e.g .. permanent or intermittent l)each 
closings. permanent 01· intermittent 
shellfish bed closings. fish kills. fish 
advisories. other recreational loss. or 
exceedance of any applicable State 
water quality standard): 

(.9) Contractors. All applicants must 
provide the name. mailing address. 
telephone number. and responsibilities 
of all contractors responsible for any 
operational or maintenance aspects of 
the facility: and 

(lQ) Signature. All applications must 
be signed by a certifying official in 
compliance with§ 122.22. 

(kl Application requirements for ne1c 
sources and new dischar.qes. New manu
facturing. commercial. mining and sil
vicul tural dischargers applying for 
NPDES permits (except for new dis
charges of facilities subject to the re
quirements of paragraph <h> of this sec
tion or new discharges of storm water 
associated with industrial activity 
which are subject to the requirements 
of § 122.26( c)(l l and this section <except 
as provided by § 122.26( c )( 1H ii ll shall 
provide the following information to 
the Director, using the application 
forms provided by the Director: 

(1) Expected outfall location. The lati
tude and longitude to the nearest 15 
seconds and the name of the receiving 
water. 

(2) Discharge dates. The expected date 
of commencement of discharge. 

(3) Flows, sources of pollution. and 
treatment technologies-(i) Expected 
treatment of wastewater. Description of 
the treatment that the wastewater will 
receive, along with all operations con-
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tributing· wastewater to the efi1uent. 
nxerage flow contributed by each oper
ation. a.ml the ultimate disposal of any 
solid or liquid wastes not discharg·ed. 

1ii1 Line druu:ing. A line drawing of 
tlw \Yater f1ow through the facility 
wit.11 a water balance ai' described in 
§122.211gH2). 

'iii l Intermittent f/rnrs. If any of the 
Pxpected clischarg·es will Jw intermit
tent or seasonal. a description of the 
frr>quency. duration and maximum 
dail~· flow rate of each discharge occur
rence r except for storm water runoff. 
spillag·e. or leaks>. 

'·L I'rocluction. If a new source per
formance standard promulg·ated under 
section 306 of CWA or an effluent limi
tation g·uideline applies to the appli
cant and is expressed in terms of pro
duction i or other measure of oper
a t1on l. a reasonable measure of the ap
plicant ·s expected actual production 
reported in the units used in the appli
calJle effluent guideline or new source 
performance standard as required by 
§122.45(lJ)(2l for each of the first three 
year:s. Alternative estimates may also 
he :submitted if production is likely to 
\·ary. 

r 51 f,Jfluenl characteristics. The re
quirements in paragraphs ihH4HiJ. <ii l. 
an cl <iii J of this section that an appli
cant must provide estimates of certain 
poll utan ts expected to be present do 
not apply to pollutants present in a 
discha1xe solely as a result of their 
presence in intake water: however. an 
applicant must report such pollutants 
as present. Net credits may be provided 
for the presence of pollutants in intake 
water if the requirements of § 122.45(g) 
are met. All levels (except for dis
charge flow. temperature. and pH) 
must be estimated as concentration 
and as total mass. 

! i l Each applicant must report esti
mated daily maximum. daily average. 
and source of information for each out
fall for the following pollutants or pa
rameters. The Director may waive the 
reporting requirements for any of these 
pollutants and parameters if the appli
cant submits a request for such a waiv
er before or with his application which 
demonstrates that information ade
quate to support issuance of the permit 
can be obtained through less stringent 
reporting requirements. 
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!Al Biochemical Oxygen Demand 
(BODi. 

(Bl Chemical Oxygen Demand (CODl. 
<Cl Total Organic Carbon <TOCl. 
<DJ Total Suspended Solids <TSS1 
(El Flow. 
!Fl Ammonia <as Nl. 
<Gl Temperature <winter and sum

mer). 
<Hl pH. 
<ii) Each applicant must report esti

mated dailv maximum. daily average. 
and source 'of information for each out
fall for the following pollutants. if the 
applicant knows or bas reason to be
lieve they w.ill be present or if they are 
limited by an effluent limitation g·uide
line or new source performance stand
ard either directly or indirectly 
through limitations on an indicator 
pollutant: all pollutants in table I\' of 
appendix D of part 122 (certain conven
tional and nonconventional pollut
antsl. 

(liil Each applicant must report esti
mated daily maximum. daily average 
and source of information for the fol
lowing pollutants if he knows 01· has 
reason to believe that they will be 
present in the discharges from any out
fall: 

<Al The pollutants listed in table III 
of appendix D (the toxic metals, in the 
discharge from any outfall: 'rotal cya
nide. and total phenolsl: 

!Bl The organic toxic pollutants in 
table II of appendix D (except bis 
(chloromethy!) ether. dichlorofluoro
methane and trichlorofluoromethanel. 
This requirement is waived for appli
cants with expected gross sales of less 
than $100.000 per year for the next three 
years. and for coal mines with expected 
average production of less than 100.000 
tons of coal per year. 

(iv) The applicant is required to re
port that 2.3,7,8 Tetrachlorodibenzo-P
Dioxin (TCDD) may be discharged if he 
uses or manufactures one of the fol
lowing compounds. or if he knowH or 
has reason to believe that TCDD will or 
may be present in an effluent: 

(AJ 2,4.5-trichlorophenoxy acetic acid 
(2,4,5-T) (CAS #93-76-5); 

(B) 2-(2,4,5-trichlorophenoxy) pro
panoic acid (Silvex, 2,4.5-TP) (CAS #93-
72-1); 
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i Cl 2-( 2.4.5-tri c:hlorophenoxy) 
2.2-dichloropropionate ( Erbon l 
#1:3& 254l: 

ethyl 
iCAS 

1Dl 0.0-dimethyl (H2.4.5-
trichlorophenyl l phosphorothioate 
rnonnel) ( CAS #299-84-31: 

1 El 2,4.5-trichlorophenol <TCP 1 ( CAS 
#95 95 4): m· 

1Fl Hexachlorophene (HCPl (CAS #70--
30Al: 

1 v) Each <lPPlicant muHt report any 
pollutants listed in table \T of appendix 
D 1certain hazanlou8 Hubstancesl if he 
believes they will be present in any 
outfall (no cgrnntitative estimates are 
rec1uired unless they ar£ already avai1-
able l. 

1 vi) No lat er Lhan two years after the 
commencement of discharg·e from the 
proposed facili t>-. the applicant is re
l1 uired to complete and submit Items\' 
and \'I of NPDES application Form 2c 
1see § 122.211 g·ll. However. the applicant 
need not complete those portions of 
Item V requiring tests which he has al
ready performed and reported under 
the discharge monitoring requirements 
of his NPDES permit. 

16> Engineering Report. J!Jach applicant 
must report the existence of any tech
nical evaluation concerning his waste
water treatment. along with the name 
and location of similar plants of which 
he has knowleclg·e. 

i7l Other rnfonnalion. Any optional in
formation the permit.tee wishes to have 
considered 

i8l Certification. Signature of certi
fying official under § 122.22. 

n l Special prori:;ions for applications 
from new .sources.Ill The owner or oper
ator of an.v facility which may be a 
new source <as defined in § 122.2 J and 
which is located in a State without an 
approved NPDES program must com
ply with the provisions of this para
graph (l)(ll. 

(2J(il Before beginning any on-site 
construction as defined in § 122.29, the 
owner or operator of any facility which 
may be a new source must submit in
formation to the Regional Adminis
trator so that he or she can determine 
if the facility is a new source. The Re
gional Administrator may request any 
additional information needed to deter
mine whether the facility is a new 
source. 
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(ii) The Reg·ional Administrator shall 
make an initial determination whether 
the facility is a new source within 30 
days of receiving all necessary infor
mation under paragraph (1)(2l<i J of this 
section. 

(3) The Regional Administrator shall 
issue a public notice in accordance 
with § 124.10 of this chapter of the new 
source determination under paragraph 
(1)(2 J of this section. If the Reg'ional 
Administrator has determined that the 
facility is a new source. the notice 
shall state that the applicant must 
comply with the environmental review 
requirements of 40 CFR 6.600 through 
6.607. 

(4) Any interested party may chal
lenge the Regional Administrator's ini
tial new source determination by re
questing review of the determination 
under § 124.19 of this chapter within 30 
days of the public notice of the initial 
determination. If all interesti:d parties 
agree. the Environmental Appeals 
Board may defer review until after a 
final permit decision is made. and con
solidate review of the determination 
with any review of the permit decision. 

(ID) llariance requests /Ju non-POTV/s. 
A discharger which is not a publicly 
owned treatment works (POT\Vl may 
request a variance from otherwise ap
plicable effluent limitations under any 
of the following statutory or regu
latory provisions within the times 
specified in this paragraph: 

(1) Fundamentally different factors. <iJ 
A request for a variance based on the 
presence of "fundamentally different 
factors" from those on which the efflu
ent limitations guideline was based 
shall be filed as follows: 

(1\) For a request from best prac
ticable control technology currently 
available 1BPTl. by the close of the 
public comment period under§ 124.10. 

<BJ For a request from best available 
technology economically achievable 
(BAT) and1or best conventional pollut
ant control technology (BCTl. by no 
later than: 

(]) July 3. 1989. for a request based on 
an effluent limitation g·uideline pro
mulgated before February 4. 1987. to 
the extent July 3. 1989 is not later than 
that provided under previously promul
gated regulations: or 
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121 180 (lays after the date on which 
an effluent limitation guideline is pub
lished in the FEmm . .\L REGI"3TER for a 
request based on an effluent limitation 
~rnideline promulgated on or after Feb
ruary 4. 1987. 

(ii 1 The request shall explain how the 
requirements of the applicable regu
latory and or statutory criteria have 
been met. 

121 .\'on-conventional pollutcrnts. A re
l! ues t for a variance from the BAT re
quirements for CWA section 30l<bH2JIFl 
pollutants <commonly called "non-con
ventional" pollutants) pursuant to sec
tion 301< c \ of CW A because of the eco
nomic capability of the owner or oper
ator. or pursuant to section 301(gJ of 
the C\VA (provided however that a 
§ 301q;i variance may only be requested 
for ammonia: chlorine: color: iron: 
total phenols <4AAPJ (when determined 
by the Administrator to be a pollutant 
covered by section 30l!bH2HF)) and any 
other pollutant which the Adminis
trator lists under section 301(g·H4) of 
the C\\'AJ must be made as follows: 

! i 1 For those requests for a variance 
from an effluent limitation based upon 
an effluent limitation guideline by: 

(Al Submitting an initial request to 
the Regional Administrator. as well as 
to the State Director if applicable. 
stating the name of the discharger. the 
permit number. the outfall number<sJ. 
the applicable effluent guideline. and 
whether the discharg·er is requesting a 
section 301!c) or section 301(g) modi
fication or both. This request must 
have been filed not later than: 

(] > September 25. 1978. for a pollutant 
which is controlled by a BAT effluent 
limitation guideline promulgated be
fore December 27. 1977: or 

121 270 days after promulgation of an 
applicable effluent limitation guideline 
for guidelines promulgated after De
cember 27. 1977: and 

rn J Submitting a completed request 
no later than the close of the public 
comment period under § 124.10 dem
onstrating that the requirements of 
§ 124.13 and the applicable requirements 
of part 125 have been met. Notwith
standing this provision. the complete 
application for a request under section 
301! g· l shall be filed 180 days before EPA 

158 



Environmental Protection Agency 

mu:ot make a clecbion ( unlt'SS the H.e
giona l Di vision Director establislws a 
shorter or longer period). 

1.li 1 For those requests fo1· a varLuice 
from dfluent limitations not hasPd on 
effluent limitation guidelines. tlw l'P
que;ot need only comply with paragraph 
<mH2Hi>1B> of this section and nep,l not 
he precerlecl hy an initial request under 
paragraph (rnl(2Hi HA l of this section. 

<3l (4l [Reserved] 
<5) \rater qualitJ; re/uteri effluent lwutu

tions. A modification under section 
302(111(21 of requirements under se<:tion 
302(aJ for achieving· 'Nater qualit.y re
lated effluent limitations may be re
quest.ell no later than the close ot' the 
public comment period under § 124.10 on 
the permit from which the modifica
tion is soug·ht. 

(61 Tlwnnal dis('har_qes. A vari<uwe 
unde1· CW A section 316t al for the ther
mal component of any discharge must 
be filed with a timely application for a 
permit unde1· this ::;ection. except that 
if thermal effluent limit.at.ion::; an· PS
tablished under CWA section 4021a111 l 
or are based on water quality ::;tarnla.nls 
t.he request for a variance m:)y be filed 
by the close of the public comment pe
riod under § 124.10. A copy of tht• re
quest. as required undPr 40 CFR part 
125. subpart. H. shall be sent simulta
neou::;ly to the appropriate State or 
interstate certify:ing· agency as re
quil'ecl under 40 CFR part 125. t See 
§ 124.65 for special procedures for sPc
tion 316< al thermal variance>:;.> 

(n\ \'ariance requests by I'OTW.s. A dis
charg·er which is a publicly owned 
treatment works tPO'I'\V) may request 
a variance from otherwise appliC'able 
effltwnt limitations under any of t.he 
fol1owin~· statutory provisions a::; ::;peci
fierl in this paragraph: 

<1 l Discharges into marine icaters. A re
quest for a modification under C\YA 
section 30lthl of ref1uirements of C\\'A 
section 30l(b)(l)(Bl for discharges into 
marine vvaters must be filed in accord
ance \Yith the requirements of 40 CFR 
part 125. subpart G. 

(2) [Reserved] 
(3) Waler qualil.I/ huseci effluent lunita

tion. A modification under CWA section 
302<hh2l of the requirements under sec
tion :302ta) for achieving water quality 
based effluent limitations shall be re
quested no later than the close of the 
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public comment pel'iocl umler § 12-1.10 011 

1 he permit from which thf' moclifica
' ion i::-; sou~ht. 

1o1 f,'.ipedilec/ ruriunce proced111c's unc/ 
!11111' e.rtenswns. <ll Notwithstanding· the 
t imt' requirements in paragraphs 1 m ! 

,rnll ml of this sect.ion. thf' Direct.01 
ma;.· notif\ a permit appli<..:ant before a 
draft permit is issued under § 12.f.6 that 
the draft permit will 1iirnly contain 
limitations which are eligible for 
\·ariances. In the not.ice the Direct.01· 
may require the applicant as a condi
tion of consideration of any pot.ential 
\ asiance request to submit a request 
t"xplaining how the requirenwnttl of 
part 125 applicable to the variance hav•' 
lit>en met. and may require its submis
:-;:on within a specified reasonable time 
"fter receipt of the notice. The not.ice 
may be sent liefore the permit <ipplica
t ion has been submitted. The draft or 
final permit. may contain the alter-
1utive limitations which ma;.· become 
dfrctive upon final grant of the vari 
,,nee. 

( 2 > A dL.;charger who cannot filP a 
1 imely l'Omplete request require1l 
under P<ll'agraph <mH2Hi1<B1 or 
1 rnH2Hiil of this section may request 
an extension. The extension may be 
~Tanted or rleniecl at the di::;crPtion of 
the Director. F..;xtensions sha11 1.Je no 
more than (i months in duration. 

<Pl Recore/keeping. Except for informa
l ion required by paragraph (d H 31di l or 
this section. \Vhich shall be retained for 
,,_ period of at lea>St five .vears from the 
tlate the application is signed (Ol' 

lunger af.l required by 40 CFR part 50:3i. 
applicants shall keep records of all 
dat<l used t.o complete permit applica
tions a.ncl any supplemental informa-
1 ion submitted under this section for ,l 
period of at. least 3 years from lhe datt> 
the application is signed. 

(Cl) Sezcuge olucige management. All 
TWTDS subject to paragraph (c:H2l<i> of 
this section must provicl('~ the informa
l ion in this paragraph to the Director. 
using· Form 2S or another application 
form approved lJy t.he Director. New ap
plicants must. submit. all information 
available at the time of permit applica
tion. The information may be provided 
by referencing information prAv-iously 
::;ubmitted to the Director. The Direc
tor may waive any requirement of this 
varagraph if he or she has access to 
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substantially identil'al information. 
The Director may also waive any re
quirement of this paragTaph that is not 
of material concern for a srwcific per
mit. if approved liy the ltegional Ad
ministrator. The waiver request t.o the 
Regional Administrator mu;;;t inclucle 
the State's justification for the waiver. 
A Reg'ional Administrato1"s dis
approval of a State's proposed waiver 
does not constitute final Agency ac
Lion. but. does providt~ noticP to the 
State and permit applicant.ls) that EPA 
may object. to an;-· State-issued permit 
is::iued in the ab1:1enec" of tlw n'qui1-cd 
mformation. 

(ll Fac:ilitz; i11t'ormatw11. All appli('ant.s 
must submit the followin.g infonna
tion: 

(i l The name. mailing ~tcld1T:os. and lo
cation of the TWTD:-1 f01· which the ap
plication i1:1 submitted: 

iiil Whether tlw facility is .l Cbs::- I 
Sludg·e l\fanagement Facility: 

riiil The design flow r;lt.l· •in million 
.s:·,t!lmrn per <la;-·1: 

1 iv) The total population st'ned: and 
(V) ThP T\\'TDs·_, st:tt.us a:o f<'<-'dHral. 

State. private. pulJlic. or oth<-'I' <'ntity: 
r2l Applzcunl in_tornwlion. All appli

('ants must submit the followin>.! infor
mation: 

(i) 'Phe rntme. mailing a1lcln:ss. and 
telephone number of th<-' applicant: and 

(iiJ Indication whl'ther the applicant 
is the owner. operator. or both: 

13 l Permit infornw lion. All applicants 
must suhmit the facilitv·>< NPDES per
mit number. if applicable. ;uul ~;,listing 
of all other Fecleral. Stat.1:. and local 
permits or construct.ion approvals re
C<0ived or applied for under .u1y of the 
tullowing programs: 

Ii) Hazardous Waste Management 
program under the Resource Cons<-'l'va
tion and Recovery- Act ( RCHA 1: 

(ii l UIC program urnler the :-Jafe 
Drinking Water Act (SD\\' Al: 

iiiij NPDBS program urnler the Clean 
\Vater Act (C\VA>: 

(iv> Prevention of Siin1ificant Dete-
rioration (PSDl program under thf' 
Clean Air Act: 

(V) Nonattainment program under 
the Clean Air Act: 

(vi l National Emission Starnlar1b for 
Hazardous Air Pollutants <NE;:c;HAPSl 
preconstruction approval under the 
Clean Air Act: 
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1di1 Dr1:clge or fill permits under sec
tion 40-l of C\VA: 

1 vi.ii) OthPl' relevant environmental 
permit::i. including State or local per
mit><: 

1-:l 1 l11dzu11 rn1111tr_11. All applicants 
must iclentify any g·eneration. treat
ment. :-;torag·t:. lane! application. or dis
posal of sewag·e sludge that occurs in 
Irnlian country: 

1.11 T11p1l.Qrnplii1· 111ap. All aµplicants 
must submit a topogTaphic map lOl' 

otht'l' rn2lp if a topos:raphic map is un
'1.\"<libl!lf' 1 ext.ending· one milt- beyond 
propeny hournlaries of the facilit;-· and 
showing· t lw fol lowing information: 

1i1 .\11 sPw~'u;·e slu<ig·e management fa
t·ili tie><. inclutling on-sitt· treatment. 
st oni.g·c-. 2u1d llisposal sit <-'S: and 

'ii 1 \Y1'lh. spri1wo;. <llld 0Ll1er ·mrface 
\1·2Her Lotli1',.; that :i.re wit.hin '1 mile of 
the properti_- bournlaries arnl lbtecl in 
pulilk n°t·oril1:1 or otherwh1° known to 
tht· ,.,pplit-ant: 

16' .)'1·1rn.qe s/11d_qe lurncl/1n_q . • \11 appli-
c;u1t:-: :nu;-;t sulJmit a li1w drawing· ,u11! 
or a 11an\1 t.i n• tlescl'ivt.ion that id<'nti
fi f-'s all sewag·t' sludge manag·ement 
practiu:;.; employed during the term or 
tlw permil. including all unit:-: used for 
collectin!o.t. 1h'wat.ering. storin.ri:. or 
t1eating ,.;ewage slmlg·e. the destina
t i 0111") uf al J liquids and solids lea vim~ 
e2H h such unit. arnl all proce:oses uc;ed 
fu1· pathogen reciuclion and vector at
tradion l'<-'duction: 

'71 Se1ruqe sludge quulil.lf. The appli
cant rnu1:1t submit sewage sludge moni
torim:· data for the pollutants for which 
limit::; in sewage sludg·e have heen es
t ablishecl in 40 CFR part. 503 for the ap
plicant's use or dispo::ial practices on 
the date of permit application 

1 i' The Director may require sam
pling tor additional pollutants. as ap
propriate. on a case-by-case basis: 

r ii 1 Applicants mu::;t proYi<le data 
from a minimum of three samples 
taken within four and one-half years 
priOl' to the date of the permit applica
tion. ~arnples must be representative 
of th<-' sewag·e sluc:lg·e and should be 
taken at least one month apart. Exist
in1£ data may be used in lieu of sam
pling· clone solely for the purpose of this 
application: 

'iii) Applicants must collect and ana
lyze samples in accordance with ana
lytical methods approved under SW-846 
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unles;, an alternative has been specified 
in an existing sewage sludge permit: 

(ivl The monitoring data provided 
must include at least the follov:,;ing in
formation for each parameter: 

!Al Average monthly concentration 
for all samples Ong kg dry weightl. 
based upon actual sample values: 

(BJ The analytical method used: and 
(CJ The method detection level. 
!Sl Preparation of se1rn_qe sh<dge. If the 

applicant is a "person who prepares" 
sewage sludge. as defined at 40 CFR 
503.9' rJ. the applicant must providt> the 
following· information: 

(i) If the applicant"s facility gen
erates sewage sludgt'. the total dry 
metric tons per :365-clay period g·en
erated at the facility: 

(ii l If the applicant· s facility receives 
sewage sludge from another facility. 
the following· information for each fa
cility from which sewage sludg-e is re
ceived: 

<Al The name. mailing address. and 
location of the other facility: 

<Bl The total dry metric tons per 365-
day period received from the other fa
cility: and 

<Cl A description of any treatment 
processes occurring at the other facil
ity. including biending· activities and 
treatment to reduce pathogens or vec
tor attraction characteristics: 

<1111 If the applicant's facility 
chang·es the quality of sewage slL1dge 
through blending. treatment. or other 
activities. the follO\ving information: 

\AJ Whether the Class A pathogen re
duction requirements in 40 CFR 
503.32\al or the Class B pathog·en reduc
tion requirements in ,10 CFR 503.32<bJ 
are met. and a description of any treat
ment processes used to reduce patho
g·ens in sewage sludge: 

(Bl \.Vhether any of the vector a ttrac
tion reduction options of 40 CFR 
503.33(b)( ll through (li H 8) are met. and 
a description of any treatment proc
esses used to reduce vector attraction 
properties in sewag·e sludge: and 

(CJ A description of any other blend
ing. treatment. or other activities that 
change the quality of sewage sludge: 

<ivJ If sewage sludg·e from the appli
cant's facility meets the ceiling con
centrations in ·10 CFR 503.13(b)(l). the 
pollutant concentrations in 
§503.13(bH3l. the Class A pathogen re-
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quil'ements in §503.32<aJ. and one of the 
vector attract.ion reduction 1·equire
ment.s in §503.33(b)(l) through (b)(8l. 
and if the c;ewage sludge is applied to 
the land. the applicant must provide 
the total dry metric tons per 365-day 
period of sewage sludg·e subject to this 
paragraph t.hat is applied to the land: 

(Vl If sewage sludge from the appli
cant's facility is sold or given away in 
a bag· or other container for appllcation 
to the larnl. and the sewage sludge is 
not subject to paragraph (q)(8Hivl of 
this section. the applicant must pro
\'ide the following information: 

U\) The total dry metric tons pel' 365-
day perio<l of sewage sludg·e subject to 
1. his paragraph that is sold or given 
"way in a bag or othe1· container for 
application to the land: and 

(R 1 A copy of all labels or notices 
t.ha t accompany the sewag<' sludge 
!wing sold or g'iven away: 

1 vi J If sewage sludge from the appli
l.ant's facility is provided to another 
"'person who prepares.'' as defineci at 40 
CF'H 503.9u·1. anti the sewag·e sludge is 
not. surJject t,o paragraph ((1)(81(ivJ of 
this section. the applicant must pro
\'!Cle the following information for each 
facility receiving the sewage slwlge: 

U\ l The name and mailing ad<lress of 
the receiving· facility: 

! B 1 The total dry metric tons per 36b
<!ay period of sewag·e sludge subject to 
this paragraph that the applicant pro
v ides to the receiving facility: 

(Cl A description of any treatment 
processes occurring at the receiving fa.
cilit.y. inC"luding· blending- activities 
a.ncl treatment to reduce pathogens or 
\·ector attraction characteristic: 

(Dl A copy of the notice aud nec
essary information that the applic;.i,nt 
is required to provide the receiving fa
cility under 40 CFR 503.12< g J: and 

<El If the receiving facility places 
sewage sludge in bags or containers fer 
s<tle or give-away to application to the 
Janel. a copy of any labels or notices 
that accompany the sewage sludg-e: 

(9l Land appl1rntion of bulk sewage 
sludge. If sewag·e sludge from the appli
cant's facility is applied to the land in 
bulk form. and is not subject to para
g-raphs (q)(8)(iv). (vl, or (\'il of this sec
tion. the a,pplicant must provide the 
following information: 
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(i) The total dry metric tons per :365-
day period of sewag·e sludge sulJject to 
this paragraph that is applied to the 
land: 

<ii) If any land application sites are 
located in States other than the State 
where the sewage sludge is prepared. a 
description of how the applicant will 
notify the permitting· authority for the 
State(s) where the land application 
sites are located: 

liiil The following· information for 
each land application site that has 
been identified at the time of permit 
application: 

(A) The name (if anyl. and location 
for the land application site: 

(B) The site's latituue a.nd longituue 
to the nearest second. and nwthotl of 
determination: 

(C) A topographic map <or other map 
if a topographic map is unavailahlPi 
that shows the site's location: 

( D l The name. mailing· address. and 
telephone number of the site owner. if 
different from the applicant: 

(E) The name. mailing address. ancl 
telephone numl>el' of the person who 
applies sewage sludg·e t.o tlw site. if dif
ferent from the applicant: 

(Fl Whether the site is agTicultural 
land. forest. a public cont.act :-;ite. 01 a 
reclamation site. as such site types are 
defined under 40 CFR 503.lL 

(Gl The type of vegetation grown on 
t.he site. if known. and the nit.rogen re
quirement for this vegetation: 

iHl Whether either of the \·ector at
traction reduction options of 40 CFR 
503.;33<bH9) or (b)(lO) is met. at the site. 
and a description of any procedures 
employed at the time of use t.o reduce 
vector attraction properties in ~wwagP 
sludg·e: and 

<Il Other information that clt>scri!Jes 
how the site will be managed. as speci
fied by the permitting· authority. 

<iv) The following· information for 
each land application site that has 
been identified at the time of Pt'l'mit 
application. if the applicant intends to 
apply bulk sewage sludge suhject to the 
cumulative pollutant loading rates in 
40 CFR 503.13(b)(2) to the site: 

(A) ·whether the applicant has con
tacted the permitting authority i11 the 
State where the bulk sewage sludge 
subject to §503.13(b){2) will be c1.pplierl. 
to ascertain whether bulk sewage 
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sludge subject to §503.13(bH2l has been 
applied to the site on or since July 20. 
1993. and if so. the name of the permit
ting authority and the name and phone 
number of a contact person at the per
mitting· authority: 

<Bi Identification of facilities other 
than the applicant's facility that have 
sent. or are sending. sewage sludge sub
ject to the cumulative pollutant load
ing rates in §503.13(b)(2) to the site 
:-;ince July 20. 1993. if. based on the in
quiry in paragraph <qHivHAl. bulk sew
age sludge subject to cumulative pol
luo.nt loading rates in §503.13(bH2J has 
been applied to the site since July 20. 
HJ9:3: 

( \' 1 U not all land application sites 
ha \-l' h·en identified at the time of per
mit application. the applicant must 
submit a land application plan that. at 
a minimum: 

r A 1 Describes the geographical area 
1:cn°recl by the plan: 

iBi I(lentifies the site selection cri
t Pl'i ct: 

< C l De,.;cl'i he;:; how the si ter s i will be 
rna11,i.g·e(l: 

1D1 Provides for advance notice t.o 
t lw permit authority of specific land 
a.pplica Lion sites and reasonable time 
for the permit authority to object prior 
to lane! application of the sewage 
,.,J udc;·e: and 

c El Provides for advance pu lJ!ic no
t ice of land application sites in the 
manne1· prescribed by State and local 
law. \\'hen State or local law does not 
rec1uire advance public notice. it. must 
lie provided in a manner reasonably 
calculated to apprize the general public 
of the planned land application. 

110l S'urfclce disposal. If sewage sludge 
from tile applicant's facility is placed 
on a surface disposal site. the applicant 
rnu:;t provide the following informa
tion: 

ti l The total dry metric tons of sew
age sludge from the applicant's facility 
that is placed on surface disposal sites 
per 365-day period: 

<iil The following information for 
each surface disposal site receiving 
sewage sludge from the applicant's fa
cility that the applicant does not own 
or operate: 

<Al The site name or number. contact 
per:;;on. mailing· address. and telephone 
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number for the surface disposal &ite: 
and 

(Bl The total dry metric tons from 
the applicant's facility per 365-day pe
riod placed on the surface disposal site: 

(iii l The following information for 
each ac.:tive sewage sludge unit at each 
surface disposal site that the applicant 
owns or operates: 

<Al The name or number and the lo
cation of the active sewage sludge unit: 

(B) The unit's latitude and longitude 
to the nearest second. and method of 
determination: 

(C) If not alread'.'' provided. a topo
graphic map <or other map if a topo
graphic map is unavailable l that shows 
the unit·s location: 

(Dl The total dr.v metric tons placed 
on the active sewage sludge unit per 
365-day period: 

(El The total dry metric tons placed 
on the active .sewag·e 8ludge unit over 
the life of the unit: 

(Fl A description of any liner for the 
active sewag·e sluilge unit. i.ncludi.ng 
whether it has a maximum perme
ability of 1x10 ·cm sec: 

(Gl A description of any leachatt> col
lection system for the active sewage 
sludge unit. including the method used 
for leachate disposal. and any Federal. 
State. and local P<'rmit number< s 1 for 
leachate disposal: 

(Hl If the active sewage sludge unit is 
less than 150 met.en; from the property 
line of the surface disposal site, the ac
tual distance from the unit boundary 
to the site property line: 

(I) The remaining capacity (dr~· met
ric tons l for the actiYe sewage sludge 
unit: 

(,})The date on which the active sew
age sludge unit is expected to clof'e. if 
such a date has been i!lentified: 

(K) The following information for 
any other facility that sends sewage 
sludge to the active sewage sludge 
unit: 

(1) The name. contact person. and 
mailing· address of the facility: and 

(2) Available information regarding 
the quality of the sewage sludge re
ceived from the facility. including any 
treatment at the facility to reduce 
pathogens or vector attraction charac
teristics: 

<Ll Whether any of the vector attrac
tion reduction options of 40 CFR 
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fi03.33(b)(91 throug·h (b)(lll is met at tht> 
a,ctive sewage sludg·e unit. and a de
::;cripti on of any procedures employed 
at the time of disposal to reduce vector 
attraction properties in sewage sludge: 

il\:11 The following information. asap
plicable to an~' ground-water moni
toring occurring ,:;,,t t,he active sewage 
sludge unit: 

(1) A description of any ground-water 
monitoring occurring· at the active 
sewag·e sludg·e unit: 

(2) Any available ground-water moni
toring data. with a description of the 
well locations and approximak depth 
to gTound water: 

(3) A copy of any ground-water moni
toring plan that. has been prepared for 
the active sewage sludge unit: 

(4) A copy of any certification that 
has been obtained from a c1ualified 
gTound-water scientist that the aquifer 
has not been contaminated: and 

(Nl If site-specific pollutant limits 
are being :ooug-ht for the sewage sludge 
placed on this active sewag·e sludge 
unit. information to support. such a re
quest: 

rll 1 lncinerntwn. If :wwage sludg·e 
from the applicant's facility is fired ill 
a sewag·e sludgt> incinerator. tlw appli
cd.nt must, pro\'ide t.he following infor
mation: 

1i) The total dry metric tons of sew
ag·e sludge from the applicant':::; facility 
that is filHI in S('Wage s I udge i nciner
ators per 365-day period: 

(ii l The following information for 
c>ach sewage sludge incinerat01' firing 
the applicant's sewage sludge that the 
applicant <loe::; not own or operat.e: 

(Al The name and or number. ('Ontact 
person. mailing address. and telephone 
number of the sewage sludge inciner
ator: and 

1 Bl The total dry metric tons from 
the applicant's facility per 365-tla.v pe
riod fired in tlw sewage sludg·e inciner
ator: 

<iii l The following information for 
each sewag·8 sludge incinerator t,hat 
the applicant owns or operates: 

<A) The name and,or numbe!' and the 
location of the sewage sl udg·e i nciner
ator: 

<Bl The incinerator's latitude and 
longitude t,o the nearest second. and 
method of determination: 

163 



§ 122.21 

{CJ The total dry met.ric tom; per 3ll5-
day periocl fired in the sewccgf• sludge 
incinerator: 

(Dl Information. test datc:t. <lrnl docu
mentation of ongoirn;· operating· param
eters indicating that cornplianve wit.h 
the National Emission Starnlard fm· Bt•
ryllium in 40 CFR part 61 will lw 
achieved: 

(El Information. test data. and docu
mentation of ongoing operating· param
eters indicating· that compliance with 
the National Emission Standard for 
Mercury in 40 CFR part 61 will lw 
achieved: 

<Fl The dispersion factor for Uw sew
age sludg·e incinerator. as wt'll as 1110(1-

eling results and supporting (locu
mentation: 

1G) The control efficienc:v for param
eters regulated in 40 CFR 503.43. as well 
as performance test results and sup
porting documentation: 

(Hl Information used to calculate the 
risk specific concentration (H.SC) for 
chromium. including the results of in
cinerator stack tests for hexavalent 
and total chromium concentration::;. if 
the applicant is requesting a chromium 
limit based on a site-specific RSC 
value: 

<Il Whether the applicant monitors 
total hydrocarbons <THCl or Carbon 
Monoxide <COl in the exit gas for the 
sewage sludge incinerator: 

(J) The type of sewage sludge inciner
ator: 

(Kl The maximum performance test 
combustion temperature. as oM.ained 
during the performance test oft.he sew
age sludge incinerator to det.ermine 
pollutant control efficiencies: 

(L) The following information on the 
sewage sludge feed rate used during the 
performance test: 

(1) Sewage sludge feed rate in dr:v 
metric tons per day; 

(2) Identification of whether the feed 
rate submitted is average use or max
imum design; and 

(3) A description of how the feed rate 
was calculated; 

(M) The incinerator stack height in 
meters for each stack, including identi
fication of whether actual or creditable 
stack height was used: 

(N) The operating parameters for the 
sewage sludge incinerator air pollution 
control device(s). as obtained during 
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the pc1·fonnance te::;t of the ::;ewage 
.~Judge incinerator to determine pollut
ant. control efficiencies: 

( O 1 Illen tifica ti on of the monitoring 
r•quipment in place. including cbut not 
lirni tf;d to l equipment to monitor the 
following: 

r 1 ! Total hydrocarbons or Carbon 
.'\Ionoxi<le: 

r:.!i Percent oxygen: 
i'JJ Pt.•rc:ent moisture: and 
r . .JJ Comliu::;tion temperature: and 
rP1 A list of all air pollution control 

•·tiuipment used with this sewage 
;;l ucJge incinerator: 

1121 Disposal in a mu 11 icipa/ solid 1raste 
lundfill. If sewag·e sludge from the ap
plil'ant's facility is sent to a municipal 
solid waste landfill <MSWLFl. the ap
plicant must provide the following in
formation for each MS\VLF to which 
se\\·a;£e sludge is sent: 

r i 1 The name. contact person. mailing 
addre.s::;. location. and all applicable 
permit numbers of the MS\VLF: 

1ii1 The total dry metric tons per 365-
day period sent from this facili t.v to 
the .'\ISWLF: 

1 iii J A determination of whether the 
se;n'lge sludge meets applicable re
quirements for disposal of sewage 
sludge in a MSWLF. including the re
sults of the paint filter liquids test and 
any additional requirements that apply 
on <c site-specific basis: and 

1ivl Information. if known. indicating 
whether the MSWLF complies with cri
teria set forth in 40 CFR part. 258: 

113 l Contractors. All applicants must 
provide the name. mailing address. 
telephone number. and responsibilities 
of all contractors responsible for any 
operational or maintenance aspects of 
the facility related to sewage sludge 
generation. treatment, use. or disposal; 

114 l Other information. At the request 
of the permitting authority. the appli
cant must provide any other informa
tion necessary to determine the appro
priate standards for permitting under 
40 CFR part 503, and must provide any 
other information necessary to assess 
the sewage sludge use and disposal 
practices. determine whether to issue a 
permit. or identify appropriate permit 
requirements: and 

(15) Signature. All applications must 
be signed by a certifying official in 
compliance with§ 122.22. 
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[Note l: At 46 FR 2046. Jan. 8. 1981. the En
vironmental Protect.ion Ag·ency suspended 
until further notice § 122.21(g)(7l(vJ(A> and 
the corresponding portions of Item V-C of 
the NPDES application Form 2C as they 
apply to coal mines. This suspension con
tinues in effect.] 

[Note 2: At 46 FR 22585. Apr. 20. 1981. the 
Environmental Protection Agency suspended 
until further notice § 122.2l(g)(7)(v)(A1 and 
the corre;;ponding portions of Item V - C of 
the NPDES application Form 2C as they 
apply to: 

a. Testing and reporting for all four or
g·anic fractions in the Greig·e Mill;:; SulJ
categoJT of the Textile :Mills industry umh
part C---Low water use prncessimr of 40 CFR 
part 410L and testing and reportim?· fot the 
pesticide fraction in all other subcategories 
of thi~ industrial category. 

b. Testing and reporting for the volatile. 
base.neutral and pesticide fractions in the 
Base and Precious Metals Subcategory of the 
Ore Mining and Dressing industry (subpart B 
of 40 CFR part 4401. and testing and reporting 
for all four fractions in all other subcat
egories of this industrial c:ateg·ory. 

c:. Testing and reporting for all four GC MS 
fractions in the Porc:el<tin Enameling inclus
try. 
This revision continues that suspension.] 1 

[NotP 3: At 46 FR 35090. ,July 1. 1981. the En
vironmental Protection Agency suspended 
until further notice §122.21(g)(71<vHAl and 
the corresponding portions of Item V -C' of 
the NPDES application Form 2C as they 
apply to: 

a. Testing· and reporting for the pest icicle 
fraction in the Tall Oil Rosin Subcategory 
(subpart Dl and Rosin-Based Derivative:; 
Subcategory (Subpart F> of the Gum and 
Wood Chemicals industry (40 CFR part ,1MJ. 
and teoting and reporting for the pesticide 
and base-neutral fractions in all other sub
categories of this indu;;trial category. 

b. Testing and reporting· for the pesticide 
fraction in the Leat.her Tanning and Fin
ishing. Paint and Ink Formulation, and Pho
tog-raphic Supplies industrial categ·ories. 

c. Testing and reporting for the acid. base• 
neutral and pesticide fractions in t.he Petro
leum Refining industrial category. 

d. Testing and reporting for the pesticide 
fraetion in the Papergrade Sulfite subcat
egories <subparts ,T and U) of the Pulp and 
Paper industry (40 CFR part 430); testing· and 
reporting for the base.·neutral and pesticide 
fractions in the following subcategories: 
Deink (subpart Ql. Dissolving Kraft (subpart 
Fl, and Paperboard from Waste Paper rsuh
part E >; testing· and reporting· for the vola
tile. base neutral and pesticide fractions in 
the following subcategories: BCT Bleached 
Kraft (subpart HJ. Semi-Chemical (subparts 
B and C1. and Nonintegrated-Fine Papers 
(subpart Rl; and testing· and reporting for the 
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acid. base. neutral. and pesticide fractions in 
the following subcategories: Fine Bleached 
Kraft (subpart Il. Dissolving Sulfite Pulp 
1subpart K>. Groundwooll-Fine Papers (sub
part 01. Ma!'ket Bleached Kraft. (subpart GJ. 
Tii-;sue from Wastepaper (subpart Tl. and 
'.\onintegrated-Tissue Papero; <subpart SJ. 

e. Testing and reporting for the base neu
tral fraction in the Once-Throug·h Cooling· 
Water. Fly A:oh and Bottom Ash Transport 
\Yater procpss wastestreams of the Steam 
Electric Powel' Plant industrial eategory. 
This revision continues that suspension.] 1 

(l') Applications /(Jr facilities witll cool
ing water 111/ake slruetures-nl Xez.c fa
cilities 1t:it/1 ne1c or modified coolin.q ·water 
intake structures. New facilities with 
cooling· water intake structures as de
fined in part 125. subpart I. of this 
chapter must l'eport the information 
required under paragraphs o·H2l. <3l. 
and ( 4 l of this sect.ion and § 125.86 of 
this chapter. Requests for alternative 
requirements under § 125.85 of this 
chapter must be Ruhmitted with your 
permit application. 

(2) Soi<rc(' zcater ph11sical data. These 
include: 

(i) A narrative description and scaled 
tlrawingR showing the physical configu
ration of all source water bodies used 
by your facility. including areal dimen
sions. depths. salinity and temperature 
regimes. and other documentation that 
supports your determination of the 
water body type where each cooling· 
water intake structure is located: 

<ii) Identification and characteriza
tion of the source waterbody·s 
hydrolog·ical and geomorphological fea
tures. as well as the methods you used 
to conduct any physical studies to de
termine your intake's area of influence 
within the waterbody and the results of 
such studies: and 

(iii l Locational maps. 
(3) Cooling water intake structure data. 

These include: 
(i) A narrative description of the con

figuration of each of your cooling 
water intake structures and where it is 
located in the water body and in the 
water column: 

(ii) Latitude and longitude in de
grees, minutes. and seconds for each of 
your cooling water intake structures; 

1 EDITORIAL Non;: The words "This revi
sion" refer to the document published at 48 
FR 14153. Apr 1. 1983. 
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(iii) A narrative description of the 
operation of each of your cooling· water 
intake structures. including design in
take flows. daily hours of operation. 
number of days of the year in operation 
and seasonal changes. if applicable; 

(iv) A flow distribution and water 
balance diagram that includes all 
sources of water to the facility. recir
culating flows. and discharges; and 

<vl Engineering drawings of the cool
ing water intake structure. 

(4) Source water baseline bioloqica/ 
characterization data. This information 
is required to characterize the biologi
cal community in the vicinity of the 
cooling water intake structure and to 
characterize the operation of the cool
ing water intake structures. The Direc
tor may also use this information in 
subsequent permit renewal proceedings 
to determine if your Design and Con
struction Technology Plan as required 
in § 125.86< b )( 4) of this chapter should be 
revised. This supporting information 
must include existing data (if they are 
available). However. you may supple
ment the data using· newly conducted 
field studies if you choose to do so. The 
information you submit must include: 

<i l A list of the data in paragraphs 
(r)(4Hiil through <vil of this section 
that are not available and efforts made 
to identify sources of the data; 

<iil A list of species (or relevant tax al 
for all life stages and their relative 
abundance in the vicinity of the cool
ing water intake structure: 

(iii) Identification of the species and 
life stages that would be most suscep
tible to impingement and entrainment. 
Species evaluated should include the 
forage base as well as those most im
portant in terms of significance to 
commercial and recreational fisherie;,;: 

(iv) Identification and evaluation of 
the primary period of reproduction. 
larval recruitment. and period of peak 
abundance for relevant taxa; 

(V) Data representative of the sea
sonal and daily activities (e.g .. feeding· 
and water column migrationl of bio
logical organisms in the vicinity of the 
cooling water intake structure: 

(Vi) Identification of all threatened. 
endangered. and other protected spe
cies that might be susceptible to im
pingement and entrainment at your 
cooling water intake structures: 
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( \Tii l Documentation of any public 
participation or consultation with Fed
eral or State agencies undertaken in 
development of the plan: and 

<viii 1 If you supplement the informa
tion requested in paragraph (r)(4)(i) of 
this section with data collected using 
field studies. supporting documenta
tion for the Source Water Baseline Bio
logical Characterization must include 
a description of all methods and qual
ity assurance procedures for sampling. 
and data analysis including a descrip
tion of the study area: taxonomic iden
tification of sampled and evaluated bi
ological assemblages (including all life 
stages of fish and shellfish): and sam
pling and data analysis methods. The 
sampling and'or data analysis methods 
you use must be appropriate for a 
quantitative survey and based on con
sideration of methods used in other bi
ological studies performed within the 
same source water body. The study 
area should include. at a minimum. the 
area of influence of the cooling water 
intake structure. 

[f8 FR 1H53. Apr. 1. 1983. as amended at 49 
FR 31842. Aug. 8, 1984: 49 FR 38046. Sept. 26. 
1984: 50 FR 6940. 6941. Fell. 19. 1985: 50 FR 
35203. Aug. 29. 1985: 51 FR 26991. July 28. 1986: 
53 FR 4158. Feb. 12. 1988: 53 FR 33007. Sept. 6. 
1988: 54 FR 254, Jan. 4. 1989: 54 FR 18782, May 
2. 1989: 55 FR 30128, July 24. 1990: 55 FR 48062. 
~ov 16. 1990: 58 FR 9413. Fell. 19, 1993: 60 FR 
17956. Apr 7, 1995: 60 FR 33931. June 29. 1995: 
60 FR 40235. Aug. 7. 1995: 64 FR 42462. Aug. 4. 
1999: 64 FR 68838. Dec. 8. 1999: 65 FR 30905. 
'.\Ia:; 15. 2000: 66 FR 65337. Dec. 18. 2001: 68 FR 
7265. Feb. 12. 2003] 

* 122.22 Signatories to permit applica
tions and reports (applicable to 
State programs, see~ 123.25). 

1 al Applications. All permit applica
tions shall be sig·ned as follows: 

11 l For a corporation. By a responsible 
corporate officer. For the purpose of 
this section. a responsible corporate of
ficer means: <i) A president, secretary. 
treasurer. or vice-president of the cor
poration in charge of a principal busi
ness function. or any other person who 
perfoms similar policy- or decision
making· functions for the corporation, 
or 1 ii l the manager of one or more man
ufacturing. production. or operating fa
cilities. provided, the manager is au
thorized to make management deci
sions which govern the operation of the 
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regulated facility including having the 
explicit or implicit duty of making 
major capital investment recommenda
tions. and initiating and directing 
other comprehensive measures to as
sure long term environmental compli
ance with environmental laws and reg
ulations: the manager can ensure that 
the necessary systems are established 
or actions taken to gather complete 
and accurate information for permit 
application requirements: and where 
authority to sign documents hai:i oeen 
assigned or delegated to the manager 
in accordance with corporate proce
dures. 

N(rrE: EPA does not re(1uire specific assig·n
ments or deleg·ations of authority to respon
sible corporate officers identifif>d in 
§122.22<al(l)(il. The A.;ency will presume that 
these responsible corporate officen; have the 
requisite authority to sign pE>rmit applic<'l.
tions unless the corporation has notified the 
Director to the contrar~·. Corporate proce
dures governing- autho1·ity to sign permit ap
plications may provide for assip1ment or 
deleirntion to applicable corporate positions 
under §122.22<aJ(ll(iil rather than to specific 
individuals. 

(2l Fur a partnership or sole proprietor
ship. By a g·eneral partner or the pro
prietor. respectively: or 

(3) Fur a municipality, State. Federal, 
or ut her public agenc_lj. By either a prin
cipal executive officer or ranking elect
ed official. For purposes of this section. 
a principal executive officer of a Fed
eral agency includes: < i l The chief exec
utive officer of the agency. or (ii l ::i 

senior executive officer having respon
sibility for the overall operations of a 
principal geogTaphic unit of the agency 
(e.g .. Regional Administrator" of EPA>. 

(lJl All reports required by permits. 
and other information requested by the 
Director shall lJe signed by a person de
scribed in paragraph (al of this section. 
or bv a duly authorized representative 
of that person. A person is a duly au
thorized representative only if: 

(ll The authorization is made in writ
ing by a person described in paragraph 
(a) of this section: 

(2l The authorization specifies either 
an individual or a position having· re
sponsibility for thP overall operation of 
the regulated facility or activity such 
as the position of plant manag·er. oper
ator of a well or a well field. ~rnper
intendent. position of equivalent re
sponsibility. or an individual or posi-
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tion having overall responsibility for 
environmental matters for the com
pany. (A duly authorized representa
tive may thus be either a named incli
vidual or any individual occupying a 
named position.) and. 

(3) The written authorization is sub
mitted to the Director. 

(Cl Chu.nges to authorization. If an au
thorization under paragraph <lJl of this 
section is no longer accurate because a 
different individual or po::;ition has re
sponsibility for the overall operation of 
the facility. a new authorization satis
fying the requirements of paragraph (lJl 
of this section must be submitted to 
the Director prior to or together with 
any report::;. information. or applica
tions to be sig·necl by an authorized rep
resentative. 

(d> Certdirntwn. Any person signing a 
document under paragTaph (al or (b) of 
this section shall make the following 
certification: 

I certify under penalty of law that this 
liocument and all attachments were prepared 
under my (lirection or superviRion in accord
cince with a. s:v·,.;tern (lesignecl to assure that 
r1ualified personnel properly g·ather and 
evaluate the information sulimitteli. Based 
on my inquiry of the person or persons who 
mana~;e the system. or tho~e persons direct.I;-; 
respom;ible for gathering· the information. 
the infornrn t10n submitted i:o. to the best of 
my knowlellge and lwlief. true. accurate. and 
complete. I am aware that there are signifi
cant penaltie,; for submitting falf'f' informa
rion. including the possihilit~· of fine and im
prisonment for knowing vio1attons. 

<.Clean Water Act \33 C.S.C. 1251 el seq. l. Safe 
Drinking Water Act (12 C.S.C. 300f el scq.1. 
Clean Ai1· Act r 12 lT.S.C. 7401 ct :;eq.). Re
som·ce Con,.;etTation and Recove1·v Act 142 
U.S.C. 6901 i'I SC(/ ll 

HB FR 141 :'>3. A pr. 1. 1983. as amended at 48 
FR :39619. SPpt. l. 198:{: W FR 38047. Sept. 29. 
1984: 50 FR 6941. Feb. 19. 1985: 55 FR 48063. 
~ ov 16. 1990 65 FR ~{0907. J.\fa.y 15. 2000 I 

~ 122.23 Concentrated animal feeding 
operations (applicable to State 
NPDES programs, see * 123.25). 

(al Pernut re(111iremenl for CAFOs. Con
centrated animal feeding operations. as 
defined in paragraph <bi of this section. 
are point sourcPs that require NPDES 
permits for discharges or potential dis
charges. Once an operation is defined 
as a CAFO. t.lw NPDES requirements 
for CAFO,; apply with respect to al 1 
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animals in confinement at the oper
ation and all manure. litter and proc
ess wastewater generated by those ani
mals or the production of those ani
mals. regardless of the type of animal. 

(b) Definitions applicable to this sec
tion: 

(1) Animal feeding operation ("AFO"> 
means a lot or facility (other than an 
aqua tic animal production facility> 
where the following conditions are 
met: 

(i) Animals Cother than aquatic ani
mals) have been. are, or will be stabled 
or confined and fed or maintained for a 
total of 45 days or more in any 12-
month period, and 

(ii) Crops. vegetation. forage growth. 
or post-harvest residues are not sus
tained in the normal growing season 
over any portion of the lot or fa .:::ili ty. 

<2> Concentrated animal feeding oper
ation <"CAFO"l means an AFO that is 
defined as a Large CAFO or as a Me
dium CAFO by the terms of this para
gTaph. or that is designated as a CAFO 
in accordance with paragraph (Cl of 
this section. Two or more AFOs under 
common ownership are considered to 
be a single AFO for the purposes of de
termining the number of animals at an 
operation. if they adjoin each other or 
if they use a common area or system 
for the disposal of wastes. 

(3) The term land application area 
means land under the control of an 
AFO owner or operator. whether it is 
owned. rented, or leased. to which ma
nure, litter or process wastewater from 
the production area is or may be ap
plied. 

( 4) Large concentrated animul feeding 
operation C"Large CAFO"). An AFO is 
defined as a Large CAFO if it stables or 
confines as many as or more than the 
numbers of animals specified in any of 
the following categories: 

(i) 700 mature dairy cows. whether 
milked or dry; 

<ii) 1,000 veal calves; 
(iii) 1,000 cattle other than mature 

dairy cows or veal calves. Cattle in
cludes but is not limited to heifers. 
steers. bulls and cow/calf pairs; 

(iv) 2,500 swine each weighing 55 
pounds or more: 

(v) 10,000 swine each weig·hing less 
than 55 pounds: 

(vi) 500 horses; 

40 CFR Ch. I (7-1-04 Edition) 

(vii l 10.000 sheep or lambs: 
rviii l 55.000 turkeys: 
r ix l 30.000 laying hens or broilers. if 

the AFO uses a liquid manure handling 
system: 

(X) 125.000 chickens (other than lay
ing hensl. if the AFO uses other than a 
liquid manure handling system: 

(xi l 82.000 laying hens. if the AFO 
uses other than a liquid manure han
dling system: 

l xii l 30.000 ducks (if the AFO uses 
other than a liquid manure handling 
system): or 

r xiii 1 5.000 ducks <if the AFO uses a 
lir1uid manure handling system). 

( 5 l The term manure is defined to in
clude manure. bedding. compost and 
raw materials or other materials com
mingled with manure or set aside for 
disposal. 

l6l Medium concentrated animal feeding 
operation ("Medium CAFO"). The term 
Medium CAFO includes any AFO with 
the type and number of animals that 
fall within any of the ranges listed in 
paragraph (b)(6)(i) of this section and 
which has been defined or desig·nated as 
a CAFO. An AFO is defined as a Me
dium CAFO if: 

ti) The type and number of animals 
that it stables or confines falls within 
any of the following ranges: 

(AJ 200 to 699 mature dairy cows, 
whether milked or dry: 

1B> 300 to 999 veal calves: 
(Cl 300 to 999 cattle other than ma

ture dairy cows or veal calves. Cattle 
includes but is not limited to heifers. 
steers. bulls and cow/calf pairs; 

lD l 750 to 2.499 swine each weighing 55 
pounds or more; 

(E) 3.000 to 9.999 swine each weighing 
less than 55 pounds; 

(Fl 150 to 499 horses: 
lGJ 3.000 to 9,999 sheep or lambs; 
(HJ 16.500 to 54,999 turkeys: 
m 9.000 to 29,999 laying hens or broil

ers. if the AFO uses a liquid manure 
handling system; 

(J) 37,500 to 124.999 chickens (other 
than laying hens). if the AFO uses 
other than a liquid manure handling 
system; 

(KJ 25,000 to 81,999 laying hens, if the 
AFO uses other than a liquid manure 
handling system; 
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(L' 10.000 to 29.999 ducks <if Uw A.FO 
uses other than a liquid manun• han
dling· system): or 

ll\I 1 1.500 to 4.999 ducks \if tlw AFO 
uses a liquid manun· handling ::;yslt•m l: 
and 

iii 1 Either Ont' of the following ::undi
tions are met: 

U\ i Pollutant;; are 1lischa1-g-ed into 
wate1s of the United States through a 
man-matle ditch. 11ushing· syc;tf·m. or 
other similar ma11 trnllle device. 01 

r Bl Pollutanb are discharg·ecl tli
l't'ctly into waters of the l'.nit.ecl States 
whi<'h originate outsicle of and pass 
over. acro:ss. or throug·h tlw facilits or 
othPrwise come into direct contact 
with thP animals r·cmfined in tlw oper-
at.ion. 

(71 I'rncc·ss 1i:uste1raln- means wal-PI' di
rectly or indirectly used in the oper
ation of the AFO for any or all of the 
follo\ving·: :spillagt> or overflow from 
animal or poult.1·y watering :systems: 
washing. cleaning·. or flushing pens. 
barns. manure pit.s. or other AFO fa
cilities: direct contact swimming. 
washing-. or spray cooling of animals: 
or dust control. Process wastewater 
also includes any water which comes 
into contact with any raw materials. 
products. or byproducts including ma
nure. litter. feed. milk. erms or bed
cling. 

(8l Production areu means that part of 
an AFO that includes the animal con
finement area. the manure st,orage 
area. the raw materials storage area. 
and the waste containment areac;. The 
animal confinement area includes but 
is not limited to open lots. housed lots. 
feedlots. confinement house::;. stall 
barns. free stall barns. milkrooms. 
milking centers. cowyards. barnyards. 
medication pens. walkers. animal 
walkways. and st.ables. The manure 
storage area includes but is not limited 
to lagoons. runoff ponds. storage sheds. 
stockpiles. under house or pit storages. 
liquid impoundments. static piles. and 
composting piles. The raw materials 
storage area includes but is not limited 
to feed silos. silage bunkers. and bed
ding materials. The waste containment 
area includes but is not limited to set
tling basins, and areas within berms 
and diversions which separate 
uncontaminated storm water. Also in
cluded in the definition of production 
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area is <-·u1y egg \\Ta.shin,~· or pg·g pl'Ol'

esstng· fal'ilil:;. and any area u:-;ed in 
the stontl''e. 1rnrnlling. treatment. or 
d1spos'tl or mnrtalities. 

191 Snwfi c1n11·1·ntrutl'd uninwl .tf.·eclin_q 
operution 1"Small CAF'0"1. An _-\F'O that 
ls design<\ t Pd ,1.,, <t CAFO and is not a 
i:VIe<li.um C\FO. 

1cl Huu 11w:i; w1 AFO be desl,l/11Uted us 
u CAFO" Tlw appropriatP ;rnthorit,v 
1 i.<' .. Stat t' Dire,·tor or He~donal Admin
lstl'at.or. or both. as spel:ified in par~t
l!Taph ( c !I 1; of this sect ion l may cles
isrna t,e any AFU as a CAFO upon Lleler
mining· tlut. it is a significant contrib
uto1· of pc,!lutants to waters of tlw 
l:nitecl States. 

( 1 ! Who lllU.ll dcs1g11atl') 

Ii l Apprurcd Stutes. In States t,hat are 
appro\·ed or authorized by EPA undPr 
Part 123. CAFO designations may he 
made b,\ tht' State Din·ctor. The Re
;;'ional Administrator may also tles
ig,1w.te CAFOs in approved States. but 
only where the Reg'ional Administrator 
has determint>d that one or more pol-· 
lutants in the AF'O's discharge contrib
utes to an impairment in a downstream 
or adjacent St.ate or Indian country 
water that is impaired for that pollut
ant. 

dil Stu/es 1ri!ll no approred pro_qrum. 
The Re~donal Administrator may dt>s
igna te CAFOs in State8 that do not 
have an approved program and in In
clian countr:,· where no entity has ex
pressly demonstrated authority and 
ha:-; been t·xpre8sly authorized by EPA 
to implement the NPDE8 program. 

(2) In making· this designation. the 
State Director or the Regional Admin
istrator shall consider the following 
factors: 

c i l The size of the AFO and t,he 
amount of wa:stes reaching waters of 
the United States: 

(iil The location of the AFO relati\•f' 
t.o waters of the United States: 

(iii) The mean:-; of conveyance of ani
mal wastes and process waste waters 
into waters of the United States: 

(iv) The :slope. vegetation. rainfall. 
and other fact,ors affecting the likeli
hood or frequency of discharg·e of ani
mal wastes manure and process waste 
waters into waters of the United 
States: and 

(vl Other relevant factors. 
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(3) No AFO shall be designated under 
this paragraph unless the State Direc
tor or the Regional Administrator has 
conducted an on-site inspection of the 
operation and determined that the op
eration should and could be regulated 
under the permit program. In addition. 
no AFO with numbers of animals lJelow 
those established in paragraph (b)(6) of 
this section may be designated as a 
CAFO unless: 

(il Pollutants are discharged into wa
ters of the United States through a 
manmade ditch. flushing system. or 
other similar manmade device: or 

(ii) Pollutants are discharged di
rectly into waters of the United States 
which originate outside of the facility 
and pass over. across. or through the 
facility or otherwise come into direct 
con tact with the animals confined in 
the operation. 

< dl Who must seek corerage under an 
SP DES permit? 

(1) All CAPO ou:ners or operators must 
apply fur a permit. All CAFO owners or 
operators must seek coverage under an 
NPDES permit. except as provided in 
paragraph <dH2l of this section. Specifi
cally. the CAFO owner or operator 
must either apply for an individual 
NPDES permit or submit a notice of 
intent for coverage under an NPDES 
general permit. If the Director has not 
made a general permit available to the 
CAFO. the CAFO owner or operator 
must submit an application for an indi
vidual permit to the Director. 

(2l E.rception. An owner or operator of 
a Large CAFO does not need to seek 
coverage under an NPDJDS permit oth
erwise required by this section once 
the owner or operator has received 
from the Director notification of a de
termination under paragraph <fl of this 
section that the CAFO has "no poten
tial to discharge" manure. litter or 
process wastewater. 

(3J Information to submit u:ith permit 
application. A permit application for an 
individual permit must include the in
formation specified in § 122.21. A notice 
of intent for a general permit must in
clude the information specified i.n 
§§ 122.21 and 122.28. 

( e) Land application discharges from a 
CAPO are subject lo NPDES requirements. 
The discharge of manure. litter or 
process wastewater to waters of the 
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United States from a CAFO as a result 
of the application of that manure. lit
ter or process wastewater by the CAFO 
to lancl areas under its control is a dis
charg·e from that CAFO subject to 
NPDES permit requirements. except 
where i.t is an agricultural storm water 
discharge as provided in 33 U.S.C. 
1362( 14 l. For purposes of this para
gTaph. where the manure. litter or 
process wastewater has been applied in 
accordance with site specific nutrient 
management practices that ensure ap
propriate agricultural utilization of 
the nutrients in the manure. litter or 
process wastewater, as specified in 
§122.42(eH1HviHixl. a precipitation-re
lated discharge of manure. litter or 
process wastewater from land areas 
under the control of a CAFO i.s an agri
cultural stormwater discharge. 

! fl ".Vo potential lo discharge" deter
minations for Large CAFOs-(1) Deter
mination by the Director. The Director. 
upon request. may make a case-specific 
dt:'termination that a Large CAFO has 
"no potential to discharg·e" pollutants 
to water;; of the United States. In mak
ing this determination. the Director 
must consider the potential for dis
charges from both the production area 
and any land application areas. The Di
rector must also consider any record of 
prior discharges by the CAFO. In no 
case may the CAFO be determined to 
have "no potential to discharge" if it 
has had a discharge within the S years 
prior to the date of the request sub
mitted under paragraph (f)(2l of this 
section. For purposes of this section. 
the term "no potential to discharge" 
means that there is no potential for 
any CAFO manure. litter or process 
wastewater to be added to waters of 
the United States under any cir
cumstance or climatic condition. A de
termination that there is "no potential 
to discharge" for purposes of this sec
tion only relates to discharges of ma
nure. litter and process wastewater 
covered by this section. 

!2l Information to support a "no poten
tial to discharge" request. In requesting a 
determination of "no potential to dis
charge.'" the CAFO owner or operator 
must submit any information that 
would support such a determination. 
within the ti.me frame provided by the 
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Director and in accordance with para
graphs (g) and (h l of this section. Such 
information must include all of t.he in
formation specified in § 122.21( f1 and 
(i )( 1H i l through (ix l. The Director has 
discretion to require additional infor
mation to supplement the request. and 
mav also gather additional information 
throug·h on-site inspection or the 
CAFO. 

131 Process for muh·ing u "n(! potcn!iu/ to 
discliarqe" detenninulion. Before making 
a final <lecision to grant a "no potential 
to <lischarge" detl>rmiuation. the Direc
tor must issue a. uot ice t.o t.he public 
stating that a "no potential to llis
chanre" request. ha;.; lwPn i·ecPivPrl. This 
notice must be ac1:ompanfrd 1.J.v :t fact 
sheet which includPs. when applicahlt>' 
a brief <lescripticm of the type of facil
ity or activit;,· whkh is tl1e sub.iect of 
the "no potential to cli;;ch:1rg«',. :lt'ter 
min::ction: a brief ::'lll1lnrnn· of lht' L'll:
t.ual basis. upon which thP l'P(Jtle~:t is 
based. for gTanling UH· "no potent ml to 
<lischa1'ge" determination: and <l de
scription of tlw pnxec!ures for reaching 
a final decision on the "no potentL1l t.o 
clisclrn,rge" cleterrni nation. The DirPct Ol' 

must base the dPC'ision to gTant '' "no 
potential to discharge" delPrmination 
on the atlministratiVf' record. whkh in
cludes all informa t 1011 submitted in 
support of a "no potential to disclMrge" 
dt:'tt'rmination and ,rny other sup
port in;1 data gatlwred hv the iwrmit
ting authority. The Director must no
tify a.ny CAFO seeking· a "no potPntial 
to discharge" 1letermination of it" final 
determmation within 90 rla.vc; of l'<'C't'iv
ing the request. 

(,11 ff!wt is the deadline' for rc11uc,/111q u 
"110 polentinl to clisclwrge" cletennin111ion'.' 
The owner or operator nmst. request. a 
"no potential to di::;charge" tletennina
tion by the applicable permit applica
tion elate specified in paraQTaph 1g1 of 
this section. If the Directo1"s final de
cision is to deny the "no potential to 
dischan;e·· determination. the owner or 
operator must seek eoverag·e under a 
permit within 30 days after t.he denial. 

<5J The "no potentiul to di:;cf/W!/c'" de
tenninution cloes not reliere the C.4FO 
from tile consequen<'es of un actuul dis
clwrc;e. Any unpermiUed CAFO that 
discharµ;es pollutants into the waters 
of the United State0 is in \'iolation of 
the Clean \Vater Al'l enm if it ll;1s re-
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ceived a "no pot,ential to discharge'' de
termination from the Direct.or. Any 
CAFO that has received a dt>termina ... 
tion of "no potential to discha1xe." but 
who anticipates changes in cir .. 
cumsta1wes that could create the po 
tent.la! for a rlischarge. should contact 
the Director. and appl;,· for and obtain 
permit ~lll thorization prior to Uw 
('hang·e ot circumstances. 

1fll Th" i>irector retains authority to re
quire' u P• m1it Whern the Director ha;; 
is;.;ued a 1it'terminat.ion of "no pot.Pntia1 
to dh;d1<t1ge." thP Director retains the 
authorit:.· to suh;;equentl;,· require 
NPDES permit coverage if cil
cumst.anc e-. a! the facility clltu1g-e. if 
new infonna t ion becomes a \'ailablt'. or 
l f there i"' ,1 not lwr n:ason for t ht~ Dil't'c" 
101· tu dt'lPrmme 1hat tlw CAFO ha;.; a 
po\r•nt,inl tc• (l1sd1arge. 

~ !2·1 n·1.'{, 1nust u ( 1 .._..lf'() .~ee/1 <·otei'l(l/C 

under u1: \'rLJf~·~':.~ pvrnlil? 
• l; Op,· .1tio;1., defined w; CAFCh pt'!ru 

!o .\prii !I. ::no .. !. For opPrations that. are 
dl'fint'd '" C .\FO;.; under n•g·ulations 
1 hat are in <'ffrd prior to April 14. 200:3. 
t,lw ow11, 0

; 01· opPrator must have or 
:;ePl< tn ,ihLtin covenu£e undPr an 
:"PDE:S lh'lmit 11!:' of April 14. 2003. and 
«ornply 11·t1il ,111 applicable NPDES l'•'-
11uin,n1Pnt.~. incluclrng the cluty to 
maintain pennit C'Ovet';lg·e in accord· 
.rncP with paraL;Taph (hl of t,his Rection. 

121 Op11,,fi1Jns dcth1ecl u., CAFOs as (If 

April 14. _'!!Ii.)'. !l'ho 11:1·r:· 110/ d1•(ined u., 
('.·lFOs /)' r tu tl1ul date. For all CAFUs. 
the own•,:· 01· O]lerator of the CAFO 
nrn::;t st'Pk t.o ulilain covt>rage under ;tn 
!\iPDE:-i lh'l'llli1 hy a date specified li:v 
the Dir'~'- t•H« in1t no later t.han Feh
nwry 10. :.W06 

!31 Opl'luiion,, tilut beco11w de!lned us 
CAFOs ut•, t Apl'll 14, 2003, hut 1rhi1'/1 an 
1101 ne1c ·'·,•11rr·n. For nP\\'l:V co11;:;truckd 
,-\ FOs and AFOs that make changes to 
their opPLl ti on::; that result. .in becom
ing <lefiiwd as CAFOs for the first tinw. 
:i.ftcr April H. 2003. but are not new 
:;ource;;. 'lw owner or operator must 
seek to nhtain coverage under an 
NPDES lJt'l'rnit. as follows: 

(i 1 For twwl,v coni:>tructed operation;; 
not subJt'1:t to t>ff1uent limitations 
~ruideli1ws. 180 days prior to the tinw 
CAFO corn mences operation: OJ' 

(ii 1 For othet operations (e.q .. n~sult.
rng from ,iJJ i1wr.-.ase in the number of 
1tnirnab1. ,1s ,oon a:-; posxiblP. but nu 
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later than 90 days after becoming de
fined as a CAFO: except that 

(iii) If an operational change that 
makes the operation a CAFO would not 
have made it a CAFO prior to April 14. 
2003. the operation has until April 13. 
2006. or 90 days after becoming defined 
as a CAFO. whichever is later. 

(4) New sources. New sources must 
seek to obtain coverage under a permit 
at least 180 days prior to the time that 
the CAFO commences operation. 

( 5 l Operations that are designated as 
CAFOs. For operations desig·nated as a 
CAFO in accordance with paragraph <cl 
of this section. the owner or operator 
must seek to obtain coverage under a 
permit no later than 90 days after re
ceiving notice of the designation. 

(6) No potential to discharge. Notwith
standing any other provision of this 
section. a CAFO that has received a "no 
potential to discharge" determination 
in accordance with paragraph <fl of this 
section is not required to seek coverage 
under an NPDES permit that would 
otherwise be required by this section. 
If circumstances materially change at 
a CAFO that has received a NPTD de
termination. such that the CAFO ha8 a 
potential for a discharge. the CAFO has 
a duty to immediately notify the Di
rector. and seek coverage urnier an 
NPDES permit within 30 days after the 
change in circumstances. 

(hl Duty to Maintain Permit Corera.qe. 
No later than 180 days before the expi
ration of the permit. the permittee 
must submit an application to renew 
its permit. in accordance with 
§122.21(g). However. the permittee need 
not continue to seek continued permit 
coverage or reapply for a permit if: 

(1 l The facility has ceased opera ti on 
or is no longer a CAFO: and 

<2l The permittee has demonstrated 
to the satisfaction of the Director that 
there is no remaining potential for a 
discharge of manure. litter or associ
ated process wastewater that was gen
erated while the operation was a 
CAFO. other than agricultural 
stormwater from land application 
areas. 

[68 FR 7265, Feb. 12. 2003] 
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§ 122.24 Concentrated aquatic animal 
production facilities (applicable to 
State NPDES programs, see 
§ 123.25). 

(a 1 f'ermil requirement. Concentrated 
ac1uatic animal production facilities. as 
<lefined in this section. are point 
::;ources subject to the NPDES permit 
progTam. 

( b 1 Definition. Concentrated aquatic 
unimul production facilitu means a 
hatchery. fish farm, or other facility 
vvhich meets the criteria in appendix C 
of this part. or which the Director des
i1rnates under paragraph !cl of this sec
tion. 

(cl Case-bu-case designation of con
centrated aquatic animal production fa
cilities. !l) The Director may designate 
any warm or cold water aquatic animal 
production facility as a concentrated 
aquatic animal production facility 
upon determining that it is a signifi
cant contributor of pollution to waters 
of the United States. In making this 
designation the Director shall consider 
the following factors: 

< i 1 The location and quality of the re
ceiving· waters of the United States: 

(ii l The holding, feeding. and produc
tion capacities of the facility: 

1iii1 The quantity and nature of the 
pollutants reaching waters of the 
United States: and 

!iv\ Other relevant factors. 
(21 A permit application shall not be 

required from a concentrated aquatic 
animal production facility desig·nated 
under this paragraph until the Director 
has conducted on-site inspection of the 
facility and has determined that the fa
cility should and could be regulated 
under the permit program. 

[48 FR 14153. Apr. 1. 1983. as amended at 65 
FR 30907. May 15. 2000] 

§ 122.25 Aquaculture projects (applica
ble to State NPDES programs, see 
§ 123.25). 

(al Permit requirement. Discharges 
into aquaculture projects, as defined in 
this section. are subject to the NPDES 
permit program through section 318 of 
C\VA. and in accordance with 40 CFR 
part 125. subpart B. 

! bl Definitions. !l l Aqua.cu llure project 
means a defined managed water area 
which uses discharges of pollutants 
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into that designated area for the main
tenance or production of harvPstahle 
freshwater. estuarine. or mari1w plantc; 
or ani rnals. 

121 Dcsi,qnatcd project orcu mean,,; the 
portions of thP waters of the l'ni ted 
::itates within which the pennit \.t'e or 
p(~rmit applicant plans to confine thP 
cultivated spPciPs. using· a method or 
plan or operation <including. but not 
limitPd to. ph:vskal c·<mfinnnent) 
which. on the ha.sic; of n·liahle sci
entific evidence. is expt·ct~·d to t"lSlll't' 

that spt•L'ific indi\·idual 01·t.rnnisrn'-C (Om .. 
prising an aquac1tlture crop will <'n.io:; 
incn•aS<'ll growth attl'ilrntah!P : c1 lh;· 
11ii'ic!targe of pollut.a11ts. and liP l"wr 
vt~st;•<l withi11 ~1 dt•!'ined c;t'O:~: .1phi1 

~ 122.26 Storm water discharg·es lappli· 
cable to State NPDES programs, see 
~ 12:l.25). 

C .. 1 i PtTUtit rc</lU!'t'll/{'f{ ! . , i ·i Prlur t t.i ()~··

t.olwr l 1994. disdiarge:' cornp<JSt'll c.'11-

tirel\· of storm \L\tt•1· sluti.l iwt iw re
c1uin·d to obtain ,, Nl'DE:-1 perrn11 t'X 
Ct']J1. 

1 i; A disc:.a.rge wit 11 t't'S~l\>( t 1.u ·shkh 
a p••rmit has l>ePn h:-ued pt·iur \<.' Fel1-
nrn1\· ·L 1987: 

(ii) ~-\ di~cha1·gt~ e:t~~uciat t'd \\'i 1_ h i11-

dust rLtl activit:v (Sf'1' ~122.:wu1:;11: 

(iii> ~-\ llischa,rgt~ fro1n a Lu',(..!'e l1:tu1.i 1.' 

ipal sep.Ll\ttf' st.onn ,..;pwe1· s~·slern. 

ti\"i A discharg·r· fnm: a rnetlimn rnu
nkip;ll ,.;epa1·ate ::;torrn S<'WH' ::;ystem: 

cv: A <lischarg1: which the Din,ct.Oi'. 
or in States wit.h ;tpproved NPDES pro
~Tams. either the Dil't'l'\.01· 01· "111· EP~.\ 

H.eg10nal A<lminisll"<ttor. <1ete1·mi1H'" to 
contrilmt;e to a \"iolalion of' <c watt:1· 
qualit:v sLa1Hlani or h a sigrnfkant 
contri\n;tor of pollut.ants t.o watt'!':-:: of 
the l'.nitP<l Statt·'"· Thi;; dt•:,,ighttiu11 

ma;; include a disr_.harge from ;Hl.v 1:on
veya11ce or system of L·onve:vanCP=' 11sed 
for collecting· and conveying· stonn 
water runoff or a system of ili.sclu1·g"t~s 
from municipal sPparate storm sc·wers. 
except for those clischa1xes from con
vPyancPs which do not rec1uirP a permit 
uncfor paragraph taH2l of this st•ct.ion 
or agricultural storm wat.er rn no ff 
which is exempte(l from the definition 
of' point source at § 122.2. 
The Director may desig-nate discharges 
from municipal separate st.orm ,.;ewers 
on a s;.·stem-wide or jurisdiction-wide 
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ha.sis. In rn«l{lllt! thrn clekrminatir>n 
the Direr tor rrn1y consider the fol
l owing fac to1·s · 

t:\1 Tllt· lo• .. ·ation of the tli:\ch .. tn!•: 

with re,.;p,•ct to \\'<Her,.; of t.lh· l.'nit<>d 
States a,; dl'fillt'c! at 40 CFR 12:2.2. 

\ B \ Tlw ,;1ze of tht< tlischarg;p; 
1 Cl Tht· quantit;: and nat.urt< of th,· 

pollutant,, disdl<HXP<l to watet's oft lw 
Uni1.e1.l :-:lLtlt'.~. :tnd 

(DI Ot.hc·r l"t" i t"\"<Hl t fact om. 
"21 Th" !Ji n·1·t or m::i.:: not :·c>qttire :1 

pp1·111it !·" di.-;r:li<1r.02·e,.; of stonn \\«'.l.t•'l 
nrnoff f 1·1.r:·1 •n1nitH? operatiou:-; or oil 
,111d ~~·;t:-: i.'xplor;ttion. produl.'t.inn. JH'(l{·· 

.. •,;sing l\! t;·,·,\t!llt'nt cipt-<r<t1iow:; <ii· 

Transn1"i:-:.~.;t:n t·._lc'~iltit\...;_ ('CH11!H;:~e·d t~n-

1.il't'1,\· of i'i1n\·;-, \\"hi!.·h art·1 ft'On! ('Oll\ .. t-·y
,·lHl·es- n1 ... ":·.~t 1•tn~ qf c-0n\·c;,·;..t; 1ctl~ \in 
·ludin:...· !1~;\ r:ut !lulli-1•d to pi)H-~s. 1 Oil·· 

:luit~. di, !1e:- ~llHl 1'han11pl;-.;1 used tt>!' 

·orlt'l."ti!1:... :lll: ;. un<.·P.Yill,~ Pl'PvlpiL1l iuJ.l 

i·11n•1ff ,\'.~< 11·L;, h ;lt\' not 1·<Jr>.Lunin.ltdl 
i1:: e. ont.<.t:.·' \\'it h Ul thctt l1a~ 1"1(.1t. <'Ull1t' 

11110 i·ont !.' t H·ith 0:lUV O\.-• .. 'rhu1·den. !'..l\V 

~n~l t t\1·iaJ int t·: i~1c·tlL..l tt· prodltl t::;. i"in
i~h1·cl p~ '>tlUi t. ~i\'Pl'(HlLt=-:t 01' \YJ.;--;tt-·' 

produt...·t=-- .'l.,~i.ti·d zin lht· :-:.itP of . ..:.ncll op 
»]';\t 1011.;. 

(,31 Lu1 1.;, ,:n1.f Jiit../1un1 t1!!1.1uc1j)Ul Sl.£hl 

1 d/i ... :fn1''· :-,ctC·i ....,.lf ... f(''li·''· iiJ Pl~r1nil·

:nus1 lit' , '1iLlinHl for .'ell <li='l'll<il'i.'.""'' 

ft·o111 Lir:.:" .rn:! niediurn !n.LrnH·:pal ;-::')l

_-tl'i.t t 1:\ ;-:.t nrr !~ ~t>\\"t·l' ~\·~tt:.n1~ 

tij l rl'l:it• l)irt~r<l.(;f !l1i:l\- Pither.' .l:--;,Sl__.lt: \1li' . .' 

...... y~.t.Pnl-\\"ldr· lJt-1 r1nit co\:crin~t <-ill ttl:--:. 

. .-Ju1ge"' frotn rnunidpa.l s<~P<ll:i 1 e ,;t01·:21 

"-PWPrn \\"''.i1in :t lan,·e or 1nednun mu
nh.'ipal :--:: ~.1rrn ~L-'\\.'Pl' ~.\·~te111 or .i::-ZsLH·.· 

:li"l.inc 1 \.c·rmit" for apvropriate c~11 

t 1 ~·01·ies ul' di~ch1.trgris \V.!thin ;;l la1·g-E: c>t· 
nwdium nnrnicipal ,.;t·P'.Hat t' st.c>rrn 
,.;ewer ;,;y.-rt·m inC'ludirn.::. tiut. nnt llm· 
itE,d to: .:tll di:-".charg·es owned 'ff opPr
a.ted hy tlw i'ianh' muniup<llit.y; located 
within t )i,, s;unt: jurisdictiou: all tlis
::harg·es within .. t system that dischargt> 
to t.he :nmc watershed: di"charges 
within a s.niwm that. are sirnil:e .. in na
ture: or k•l i111li\'idual dischar~;t;s frnm 
municipal :;eJK1rate storm sewPrs with .. 
int.he <'ystt'm. 

(iii) Th« npeni tor of a discharge from 
a. municipal separate st.orrn sewer 
which is part of a larg·e or medium mu
nicipal ,;qJara t.P storm sewer c;yst.em 
must Pitl1 .. 1: 

173 



§ 122.26 

(Al Participate in a iwrmit ,qJplica
tion (to be a permittee or a co-per
mi ttee l with one or more other opera
t,ors of discharges from the large or me
dium municipal storm sewer sytitem 
whicll covers all. or a portion of all. 
discharges from the municipal separate 
storm sewer ::iystem: 

(B) Submit a distinct permit applica
tion which only covers discharges from 
the municipal separate storm sewers 
for which the operator is re::ipon::iible: 
OJ' 

(c, A regional authority may be re
sponsible for submitting a permit ap
plication under the following guide
lines: 

(] l The reg·ional authority together 
with co-applicants shall have authority 
over a storm water management pro
gram that is in existence. or shall be in 
existence at the time part 1 of the ap
plication is due: 

(2) The permit applicant or co-appli
cants shall establish their al:Jility to 
make a timely submission of part 1 and 
part 2 of the municipal application: 

(3l }<-;ach of the operators of municipal 
separate storm sewers within the sys
tems described in paragTaphs <bH4l <il. 
tiii. and <iiil or (b)(7l (iJ. (iil. and (iiil of 
this section. that are under the pur
view of the designated regional author
ity. shall comply with the application 
requirements of paragTaph (d) of this 
section. 

(ivl One permit application may be 
submitted for all or a portion of all 
municipal separate storm sewers with
in adjacent or in terconnecte<l large or 
nwdium municipal separate storm 
sewer systems. The Director may issue 
one system-wide permit covering all. 
or a portion of all municipal separate 
storm sewers in adjacent or inter
connected large or medium municipal 
separate storm sewer systems. 

(V) PermitA- for all or a portion of all 
discharges from larg·e or medium mu
nicipal separate storm sewer systems 
that are issued on a system-wide. juris
diction-wide, watershed or other basis 
may specify different conditions relat
ing to different discharges covered by 
the permit. including different man
agement programs for different. drain
ag·e areas which contribute storm 
water to the system. 

40 CFR Ch. I (7-1-04 Edition) 

f\·i 1 Co-permittees nre(l onl;-· comply 
with permit conditions relating· to dis
che11geei from the municipal sepa1·at.e 
storm ::<f·wers for vvhich they are opera
tors. 

i-1; Disl'hurges through large and me
dium municipal separate storm se1cer sys
tems. In addition to meeting the re
quirements of paragraph (cl of this sec
tion. an operator of a storm water dis
charg·e associated with industrial ac
ti vit:,- which discha1xes through a large 
or medium municipal separate storm 
sewer :ovst.em shall submit. to the oper
ator of the municipal separate storm 
sewer system receiving· the discharge 
no later than May 15. 1991. or 180 days 
prior to commencing such discharge: 
the name of the facility: a contact per
son and phone number: the location of 
the discharge: a description. including 
Standaril Industrial Classification. 
which be:ot. reflects the principal prod
ucts or services provided by each facil
ity: and any existing NPDES permit 
nurn lwr. 

!5> Other municipal separate storm sew
ers. The Director may issue permits for 
municipal separate storm sewers that 
are designated. under paragraph 
(al(})I\') of this sect.ion on a system
wide lJasis. _iurisdic .;ion-wide basis. wa
tershed basis or other appropriate 
basis. or may issue permits for indi
vidual discharges. 

(6J .\'on-municipal separate storm sne
ers. For storm water discharges associ
ated with industrial activity from 
point sources which discharge through 
a non-municipal or non-publicly owned 
separate storm sewer system. the Di
rector. in his discretion. ma;.· issue: a 
single NPDES permit. with each dis
charger a co-permittee to a permit 
issued to the operator of the portion of 
the system that discharges into waters 
of the United States: or. individual per
mits to each discharger of storm water 
associated with industrial activity 
t.hrough the non-municipal conveyance 
system. 

( i > All storm water discharg·es associ
ated with industrial activity that dis
charge through a storm water dis
charge system that is not a municipal 
separate storm sewer must be covered 
by an individual permit. or a permit 
issued to the operator of the portion of 
the system that discharges to waters of 
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the United States. with each dis
charg·er to the non-municipal convey
ance a co-permittee to that permit. 

(ii) \Vhere there is more than one op
erator of a single system of such con
veyances. all operators of storm water 
discharges associated with industrial 
activity must submit application::;. 

<iii) Any permit covering more than 
one operator shall identify the effluent 
limit.ations. or other permit c·oncli
tions. if any. that apply to each oper
ator. 

(7) Combined se/l'cr systems. Convey
ances t.hat discharge storm water run
off combined with municipal sewage 
are point sources that must obtain 
NPDES permits in accordance with the 
procedures of § 122.21 and are not sub
ject to the provisions of this section. 

t8l Whether a discharge from a mu
nicipal separate storm sewer is or is 
not subject to reg·ulation under this 
section shall have no bearing on wheth
er the owner or operator of Uit· clis
chan~·e is eligible for funding under 
title II. title III or title \'I of the Clean 
\Vat.er Act. See 40 CFR part 35. sul1part 
I. appendix A<blH.2.j. 

r9Hil On and after October l. 199'1. for 
discharg·es composed entirely of c>t.orm 
water. that are not required h:v para
graph <aHll of thi;; section to obtain a 
permit. operators shall he rer1uired to 
obtain a NPDES permit only if: 

1A1 The discharg·e is from a smal 1 
MS4 required to be reg·ulat.ed punmant 
to§ 122.:32: 

'Bi The discharge is a storm water 
discharge associated wit.h small con
struction activity pursuant to para
graph ibH15J of this section: 

(Cl The Director. or in States with 
approved NPDES programs either the 
Director or the EPA Regional Allminis
trator. determines that storm water 
controls are needed for the discharge 
based on waste load allocations t.ha t are 
part of "total maximum daily lo<Hls" 
(TMDLsl that address the polluUnt(Sl 
of concern: or 

<DJ The Director. or in ::Stat.es with 
approved NPDES progTams either the 
Director or the EPA li.egiona.l Adminis
trator. determines that the discharge. 
or categ·ory of discharges within a geo
graphic area. contributes to a violation 
of a water quality standard or is a sig-
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nificant contrilmtor of pollutants to 
waters of the United States. 

(ii) Operators of small MS4s des
ig·nated pursuant to paragraphs 
i a)( 9 )( i )(Al. (a H 9 Hi)( Cl. and 1 a H 9 )( i )( D > 

of this section shall seek coverage 
under an NPDES permit in accordance 
with §§ 122.33 through 122.35. Operators 
of non-municipal sources designated 
pursuant to paragraphs (aH9Hil1Bl. 
1aH9HiHCl. ancl ia)(9)(iHDl of this sec
tion shall seek coverage under an 
NPDES permit in accordance with 
paragraph rcHll of this section. 

<iiil Operators of storm water dis
charges designated pursuant to para
graphs rn.l(9HiHC) and \a)(9l(i )(D) of 
this section shall apply to the Director 
f'or a permit within 180 days of receipt 
of notice. unless permission for a later 
1late is granted by the Direct.or <see 
§ 124.52< cl of this chapter l. 

dJl Definitions. <ll Co-pcr111ittce means 
d permittee to a NPDES permit that is 
only responsible for permit conditions 
relating to the discharge for which it is 
operator. 

(2l Illicit cl1scfwr_qc means any dis
charg·e to a municipal separate storm 
sewer that is not composed entirely of 
,;torm water <'xcept discharg·es pursu
<mt to a NPDES permit (other than t.he 
NPDES permit for discharges from the 
municipal separate storm sewerl and 
discharg·es i·esnl ting from fire fighting 
activities. 

(3) lncurporutccl place means the Dis
trict of Columbia. or a city. town. 
township. or village that is incor
porated under the laws of the ::;t,ate in 
which it is located. 

<41 Lwge municipal separate storm 
,eirer system means all municipal sepa
rate storm sewers that are either: 

< i) Located in an incorporated place 
with a population of 250.000 or more as 
1letermineLl by the 1990 Decennial Cen
,.;us by t.he Bureau of the Census (Ap
pendix F of this part l: or 

<ii) Located in the counties listed in 
<tppendix H. except municipal separate 
,.;torm sewers that are located in the in
,·orporated places. townships or towns 
within such counties: or 

(iii) OwneJ. or operated by a munici
pality other than those described in 
paragTaph ( b )( 4 l ( i J or (ii l of this sec
t ion and that are designated by the Di
rector as part of the large or medium 
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municipal separate storm sewer system 
due to the interrelationship between 
the discharges of the designated storm 
sewer and the discharges from munic
ipal separate storm sewers described 
under paragraph (bl(4) (il or Oil of this 
section. In making this determination 
the Director may consider the fol
lowing factors: 

<Al Physical interconnections be
tween the municipal separate storm 
sewers: 

<Bl The location of discharges from 
the designated municipal separate 
storm sewer relative to discharges 
from municipal separate storm sewers 
described in paragraph 1b)(4)(i l of this 
section: 

(Cl The quantity and nature of pol
lutants discharged to waters of the 
United States: 

(DJ The nature of the receiving wa
ters: and 

<El Other relevant factors: or 
(iv) The Director may. upon petition. 

designate as a large municipal separate 
storm sewer system. municipal sepa
rate storm sewers located within the 
boundaries of a region defined by a 
storm water management regional au
thority based on a jurisdictional. wa
tershed, or other appropriate basis that 
includes one or more of the systems de
scribed in paragraph (bJ(4l <il. (iil. (iiil 
of this section. 

( 5) Major municipal separatP storm 
sewer outfall (or "major outfall") means 
a municipal separate storm sewer out
fall that discharges from a single pipe 
with an inside diameter of 36 inches or 
more or its equivalent (discharge from 
a single conveyance other than circular 
pipe which is associated with a drain
age area of more than 50 acresi: or for 
municipal separate storm sewers that 
receive storm water from lands zoned 
for industrial activity <based on com
prehensive zoning plans or the ec1uiva
lent), an outfall that discharges from a 
single pipe with an inside diameter of 
12 inches or more or from its equiva
lent (discharge from other than a cir
cular pipe associated with a drainage 
area of 2 acres or more). 

(6) Major outfall means a major mu
nicipal separate storm sewer outfall. 

(7) Medium municipal separate storm 
sewer system means all municipal sepa
rate storm sewers that are either: 

40 CFR Ch. I (7-1-04 Edition) 

<i l Located in an incorporated place 
with a population of 100.000 or more but 
less than 250.000. as determined by the 
1990 Decennial Census by the Bureau of 
the Census <Appendix G of this partl; or 

1iil Located in the counties listed in 
appendix I. except municipal separate 
storm sewers that are located in the in
corporated places. townships or towns 
within such counties: or 

<iii 1 Owned or operated by a munici
pality other than those described in 
paragraph <b)(7l (i) or <ii l of this sec
tion and that are designated by the Di
rector as part of the large or medium 
municipal separate storm sewer system 
due to the interrelationship between 
the discharges of the designated storm 
sewer and the discharges from munic
ipal separate storm sewers described 
under paragraph (bJ(7l (il or <iil of this 
section. In making· this determination 
the Director may consider the fol
lowing factors: 

<A\ Physical interconnections be
tv.reen the municipal separate storm 
c;ewers: 

rn \ The location of discharges from 
the designated municipal separate 
storm sewer relative to discharges 
from municipal separate storm sewers 
described in paragraph (bl(7)(il of this 
section: 

rCl The quantity and nature of pol
lutants discharged to waters of the 
United States; 

(Dl The nature of the receiving wa
ters: or 

( E) Other relevant factors: or 
(iv) The Director may. upon petition. 

designate as a medium municipal sepa
rate storm sewer system. municipal 
separate storm sewers located within 
the boundaries of a region defined by a 
storm water management regional au
thority based on a jurisdictional. wa
tershed, or other appropriate basis that 
includes one or more of the systems de
scribed in paragraphs <b)(7) (i). (ii), (iii) 
of this section. 

<8J M·unicipal separate storm sewer 
means a conveyance or system of con
veyances (including roads with drain
age systems, municipal streets, catch 
basins. curbs, gutters. ditches, man
made channels. or storm drains): 

(i) Owned or operated by a State, 
city. town, borough. county, parish, 
district, association, or other public 
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bot.ls· (c-reated by or punrnant to :-:ltate 
law i having jurisdiction over llio;po,:;aJ 
of ,,;t~wag·e. inclm;trial wastes. storm 
water. or other wastes. including spe
cial 1listricts urnlpr State law such as a 
sewer clistrict. t1oot! control distl'il't or 
clrainag1' district. or similar en tit.\'. m 
an India.n tribe or an authorized Indian 
t rilJ<tl organizatio11. 01 a d.e::;i;nrnkd and 
approvPcl n1anagenwn t ag·ency under 
section 208 of the C\\'A that clischarg·es 
to waters of the l!nite'il Statt•s: 

<ii\ Dt'siirnecl or us!:'d for collecting or 
con\·cying st.orm W<lt t>1·: 

! iii> Which is not ;l 1.:omhiner.l st•wer: 
and 

iiv1 Which is not part of a Pulilicly 
Owned Treatment \\'or ks 1 POT\\' l :is de
finetl at 40 CFH 122.2 

(91 Outfall means,, point .so1ac·c as clE'
fined by 40 CFR 122.2 at the point 1vhere 
a municipal separate storm sewer clis
charge;; to waters of the United State::; 
and doe;; not includP open convey,i,nces 
connecting two municipal separate 
storm sewers. or pipes. tunnels or other 
conveyances which connect seg·ments 
of the same stream or other waters of 
the l'nited States arnl are used W con
vey waters of the llnited States. 

ClOl Orerburden means any material 
of any nature. consolidated or uncon
solidated. that overlies a mineral de
posit .. excluding topsoil or similar nat
urally-occurring surface materials that 
are not. disturbed h:.· mining· oper
ations. 

illl Runoff coefficient means U1e frac
tion of total rainfall that will appear 
at a conveyance as runoff. 

<12i Significant muteriuls includes. but 
is not limited to: raw materials: fuels: 
materials such as solvents. deterg·ents. 
and plastic pellets: finished materials 
such as metallic products: raw mate
rials used in food processing or produc
tion: hazardous substances designated 
und.er section 101(14l of CERCLA. any 
chemical the facility is required to re
port pursuant to section 313 of title III 
of SARA: fertilizers: pesticides: and 
waste products such as ashes. slag and 
sludge that have the potential to he re
leased with storm water discharges. 

(13) Storm water means storm water 
runoff. snow melt runoff. and surface 
runoff and drainagE'. 

(14 l Storm water discharge associated 
zl'ith industrial actiritu means the dis-
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t'l1<-i.n! P r: om any conveyance t.hat b 
ilSetl fo1 vol lee ling a.ml <:011vey iug 
,.;tonn w,u Pt' and t.hat is directly 1·e
lat.et! to in,1.nufacturing. processing 0.1 

raw rnateriills storage areas ;it an in
,[uc:t rial plant. The term does not i11 
< lUtle dh•. ll<1Tg•'S from fa.ciliUt~s or at· 
Livitie:o ex<·1uded from the NPDES pro
l.\TH!l1 uwl"r thi::> part 122. For the cat
»gori es o!' industries id en tifie<l in tlu;; 
wet ion. t llt' krm includes. but is not 
i imi Led ; <' "to rm wa t.er dbc harge,,; 
trom indu,.;t riai plant yards: immediate 
.t•.:ct•,,;s nuds and rail li11e::; used or tra \'
"led hy l'cilTit'l'ii of raw materials. inan
ufadured products. waste material. or 
l1y-1l!'od1111;; u,_ecl or created by the fa
c·ilitv: rna.~el'ial handling sites: refuse 
.~i te::;: s.it•·:- wwd for the a.pplication 01· 

disposal ot pnwess waste watE'rs (as de
fined at 1mrt 401 of this chapterl: site~.; 

usetl for the storage and maintenance 
of mat.eria.l handling equipment: sit.es 
used for n·::;itlual t.reat;ment. st.orage. or 
disposal: shipping arnl receiving· areas: 
man ufact u ring Im ildings: storag·e areas 
'including tank farms) for raw mate
rials. and intt•nnediate and. final prod
ucts: and <treas vvhere industrial act.iv
i ty has taken place in the past and sig
nificant lll<l terials remain and are ex
posed to ,.;tnrm water. For the purposes 
of this paragTaph. material handling 
<tct.ivitie,.; include storage. loarling and 
unloading. transportation. or convey
ance of an~· raw material. intennediatE' 
product. final product. by-product or 
wast.e product. The term excludes areas 
located on plant lands separate from 
the plant·,, industrial activities. such 
as office building·s and accompanying 
parking lots as long as the <lrainage 
from the excluded areas is not mixetl 
with storm water drained from the 
above desnibed areas. Industrial facili
ties (including industrial facilities that 
<tre federa 1 ly. St.ate. or municipally 
owned or operated that meet the de
scription of the facilities listed in para
gTaphs (hH14)(i l through txil of this 
section) include those facilities des
ignated under the provisions of para
graph (a)(l)(v) of this section. The fol
lowing categ·ories of facilities are con
sidered to be engaging in "industrial 
activity" for purposes of paragraph 
cb)(l4l: 

(i) Facilities subject to storm water 
effluent limitations guidelines. new 
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source performance standards. or toxic 
pollutant effluent standards under 40 
CFR subchapter N (except facilities 
with toxic pollutant effluent standards 
which are exempted under category (Xi) 
in paragraph (bJ(14) of this sectionl: 

{ii) Facilities classified as Standard 
Industrial Classifications 24 (except 
2434). 26 (except 265 and 267). 28 (except 
283). 29. 311. 32 (except 323). 33. 3441. 373: 

(iii) Facilities classified as Standard 
Industrial Classifications 10 through 14 
(mineral industry! including active or 
inactive mining operations (except for 
areas of coal mining operations no 
longer meeting the definition of a rec
lamation area under 40 CFR 434.11(1) 
because the performance bond issued to 
the facility by the appropriate SMCRA 
authority has been released. or except 
for areas of non-coal mining operations 
which have been released from applica
ble State or Federal reclamation re
quirements after December 17. 1990) 
and oil and gas exploration. produc
tion. processing. or treatment oper
ations. or transmission facilities that 
discharge storm water contaminated 
by contact with or that has come into 
contact with. any overburden. raw 
material. intermediate products. 
finished products, byproducts or waste 
products located on the site of such 
operations: (inactive mining operations 
are mining sites that are not being ac
tively mined. but which have an identi
fiable owner/operator: inactive mining 
sites do not include sites where mining 
claims are being maintained prior to 
disturbances associated with the ex
traction. beneficiation. or processing of 
mined materials, nor sites where min
imal activities are undertaken for the 
sole purpose of maintaining a mining 
claim): 

(iv) Hazardous waste treatment. stor
age. or disposal facilities, including· 
those that are operating under interim 
status or a permit under subtitle C of 
RCRA: 

(V) Landfills. land application sites. 
and open dumps that receive or have 
received any industrial wastes cwaste 
that is received from any of the facili
ties described under this subsection> 
including those that are subject to reg
ulation under subtitle D of RCRA: 

(vi) Facilities involved in the recy
cling of materials. including metal 
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scrapyards. battery reclaimers. salvage 
yards. and automobile junkyards. in
cluding but limited to those classified 
as Standard Industrial Classification 
5015 and 5093: 

(vii J Steam electric power generating 
facilities. including coal handling sites; 

t viii i Transportation facilities classi
fie<l as Standard Industrial Classifica
tions 40. 41. 42 (except 4221-25 l. 43. 44, 
45. and 5171 which have vehicle mainte
nance shops. equipment cleaning· oper
ations. or airport deicing operations. 
Only those portions of the facility that 
are either involved in vehicle mainte
nance (including vehicle rehabilitation. 
mechanical repairs, painting, fueling. 
and lubrication>. equipment cleaning 
operations. airport deicing operations. 
or which are otherwise identified under 
paragraphs (b)(14) (i)-(viil or (ix)-(Xi) of 
this section are associated with indus
trial activity: 

(ix) Treatment works treating do
mestic sewage or any other sewage 
sludge or wastewater treatment device 
or system. used in the storage treat
ment. recycling. and reclamation of 
municipal or domestic sewage, includ
ing land dedicated to the disposal of 
sewage sludge that are located within 
the confines of the facility. with a de
sign flow of 1.0 mgd or more. or re
quired to have an approved 
pretreatment program under 40 CFR 
part 403. Not included are farm lands, 
domestic gardens or lands used for 
sludge management where sludge is 
beneficially reused and which are not 
physically located in the confines of 
the facility. or areas that are in com
pliance with section 405 of the CWA: 

(X) Construction activity including 
clearing. grading and excavation. ex
cept operations that result in the dis
turbance of less than five acres of total 
land area. Construction activity also 
includes the disturbance of less than 
five acres of total land area that is a 
part of a larger common plan of devel
opment or sale if the larg·er common 
plan will ultimately disturb five acres 
or more: 

(Xil Facilities under Standard Indus
trial Classifications 20. 21, 22, 23. 2434. 
25. 265. 267. 27, 283. 285. 30. 31 (except 
311). 323. 34 (except 344ll, 35. 36. 37 (ex
cept 373 l. 38. 39. and 4221-25: 
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(15J Storm zrater discharge associated 
zrilh small construction actil'ity means 
the discharge of storm water frorn: 

(i) Construction acti vitie8 incl wling 
clearing. grading. and excavating that 
result in land disturbance of equal to 
or greater than one acre and lPss than 
five acres. Small construction activity 
also includes the tlist urba11ce of less 
than one acre of total land area that il:l 
part of a larg·er common pla.n of dPvel
opment or sale if the larg·er common 
plan will ultimate!\ dht llrb Pqual to or 
gTeater than om· <tt11l Jes;.; than five 
acn's. Small constntctiOn actint.\· does 
not include routine m<lintenarn·e that 
i8 performed to maintain tlw 01 i~dnal 
line and grade. hydraulic c.tpacity. or 
original purpose of the facilit~« The Di
rector may waivP 11w otherwise :1ppli
cahlP requirements in :1 ge1wral P•,rmit 
for a storm water di,.;charg+· f1·om con
struction activitie:-:: t h[tt diH urh less 
t,han five acres \•:het•': 

!A 1 The value of ilw rainfall •To,;n·ity 
fac't 01' i ''ff' in t lk U c'Vised l'.ni \ t'l'S8.l 
Soil Loss Equatiou; is less than fh-e 
during the period •>f •.:onsLrud.ion .t(:liv
ity. The rainfall t'l't>sint.v factor le; (le
tt~nninetl in acc:oni~llH't' with C1rnptt:>r 2 
of Apric1iltnrc Huna'linu!: ,\'11111/tcr 103. 
!'red!( ling Soil Erusi"" l!y Wufi'r. A Guide 
to Cunsc1Tation !'lunnrnq ~\'ii/1 l!u Jfr
riscci l.'nil'cl".ml Snt 1 Luss E(1uutio11 
!RUSLE!. pages 21 64. clatt'd .Jamlar;; 
1997. The Direct.or of t lw F1·1leral Heg
ister approves thb incorpuratiun ])~

reference in accorda!l('t' with 5 l.'.S.C 
fi52(a.: ancl 1 CFR part :ll. Copie;; rna.v lw 
obtained from EP :\ ·,, Water H.e::;ource 
Center. Mail Code RC4100. 401 r-.I St. 
8\V. Washington. DC 20460. A copy is 
a.lso available for in;.;pection :tt tlw U.S. 
EPA Water Dockt·t . ·101 M '"treet SW. 
\Vashing·ton. DC 204fi0. or at the Na
tional Archives and Records Aclminis
tra.tion 1NARAl. Fm· infonna.tion on 
the a\·ailalJility of this material at 

§ 122.26 

NARA. call 202 7'11-6030. or go to: http.· 
1ru·1c.arclli U's .. qur federal regislt'r 
code of _tc<leru/ regulations 
1/Jr /ocu/1:J11.'.!llml. An operator must 
certify to the Dtrector that the con
struction ,tcti\'ity will take place dm·
ing a periOl! when the value of the rain
fall erosi\'H~· factor is less than five: or 

( B 1 Storm water controls are not 
needed lJa,-;ecl on a "total maximum 
dail~' load" 1Tr-.IDL1 apprnved c'r est.all
] islwd hy EPA tlla. t addresses the pol
l u ta nU :01 of umceru or. for non-im
pairecl w,tt,·r,.; that do not requin· 
Tl\'IDLs. <1 ll 1·q1•inllent analysi..-; that de
termines ,\l](J<<1tions for :onrnll con
struction ,.;itp,; for t.he pollut.antrni of 
"oncPr11 <>!' Uut detYrmines that ::;uch 
,\ lloca tiou,, ,11·.· not ne•.'ded to pro tee t 
wat.Pr q1u lity hct;.,ed on consiclt'l'<ltion of 
«xisting· 11c-c<tl"t'.tm concentrat.ions ex
ppctell gn>Kth in pollutant contribu
r. ion,.; frnitc ,111 .~our« es. and a margin of 
-.afrt:v. Fur tlle pllrpo::>t' of this para
~Taph. tlw p1_illut;u1t.tsl of co1wern in
dudt> st~di111t•nt ur a parc-uneter that ad
dre:;ses "'"llrnt·nt 1,;uch as total sus
pPntled s, 'i id::>. r u rbi<lit\· or ;.;il ta ti on' 
:trnl any <'i h'c'I' polluta11t that has rwen 
ldentified "" .1 "aust' of impairment of 
,tlly watt'r hod\' that will rPcei \"l' a dis· 

ha1 ge f\'(•l!! r. !w c·onstruction ci.c·tivity 
The opel'<i1 nr rnu,.;t certify to t.Jie Dire«
' Ur that tl1t' c't>li~t.ruction al'ti\it.y will 
'.,\ke plat,. ancl ,.;torm \LltPr discharg·f'" 
will occut \\'ltilin the drainag·e area ad
dres;-;ed h\ t ht> T.l\.IDL or ei:1ui valent 
<tnalvsis. 

1 ii; An\ ot.llt·: ,·unstruct.ion ,1cti\'it:, 
dt'signa tni IJ\' t lw Director. or in 
State8 wi t.l! approvPd NPD!<:S prog1·ams 
Pi t.lw1· t.hP Di re ct or CH' the EPA Re
"ional A<lmiui,.;t1.1tor. based 011 the po
tential f01 ' O!l t ri bu ti on to a \'iolation 
of a wakr quali tv ::;tandanl or for sig
nificant c·ontriliution of pollutant.s to 
watern oft he l'.nitt~t! ~tates. 

EXHIBiT 1 TO§ 122.26(8)(15)---·SUMMARY OF COVERAGE O~ "STOHM WATER DISCHARGES 
ASSOCIATED WITH SMALL CONSTRUCTION ACTIVITY" UNDER THE NPDES STORM WATER PROGRAf\~ 

Automatic Designation· 
Nationwide Coverage. 

Required • Construciion activities that result 1n a land disturbance of equal to or 
greater than one acre and less than five acres. 

• Construction activities disturb1r'g less than one acre if part of a larger 
common plan of development or sale with a planned disturbance of 
equal to or greater than onP. acre and less than five acres. (see 
§ 12226(b)(l5}(!l) 
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EXHIBIT 1 TO § 122.26(B)(15)-SUMMARY OF COVERAGE OF "STORM WATER DISCHARGES ASSOCI
ATED WITH SMALL CONSTRUCTION ACTIVITY" UNDER THE NPDES STORM WATER PROGRAM
Continued 

Potential Designation: Optional EvaT---~-~ Construction activities that result in a land disturbance of less than 
uation and Designation by the ' one acre based on the potential for contribution to a violation of a 
NPDES Permitting Authority or water quality standard or for significant contribution of pollutants. 
EPA Regional Administrator. (see§ 122.26(b)(15)(ii).) 

Potential Waiver: Waiver from Re- Any automatically designated construction activity where the operator 
quirements as Determined by the certifies: (1) A rainfall erosivity factor of less than five, or (2) That the 
NPDES Permitting Authority.. activity will occur within an area where controls are not needed 

based on a TMDL or. for non-impaired waters that do not require a 
TMDL, an equivalent analysis for the pollutant(s) of concern. (see 
§ 122.26(b)(15)(i).) 

<l6l Small municipal separate storm 
sewer system means all separate storm 
sewers that are: 

(i) Owned or operated by the United 
States. a State, city. town. boroug·h. 
county. parish. district. association. or 
other public body (created by or pursu
ant to State lawl having jurisdiction 
over disposal of sewage. industrial 
wastes. storm water. or other wastes. 
including special districts under State 
law such as a sewer district. flood con
trol district or drainage district. or 
similar entity. or an Indian tribe or an 
authorized Indian tribal organization. 
or a designat.ed and approved manage
ment agency under section 208 of the 
CW A that discharges to waters of the 
United States. 

(ii) Not defined as "large" or "me
dium" municipal separate storm sewer 
systems pursuant to paragraphs <bl(4) 
and <b)(7) of this section. or designated 
under paragTaph (a)(l)lvl of this sec
tion. 

<iii l This term includes systems simi
lar to separate storm sewer systems in 
municipalities. such as systems at 
military bases. large hospital or prison 
complexes. and highways and other 
thoroughfares. The term does not in
clude separate storm sewers in very 
discrete areas. such as individual build
ings. 

(17) Small MS4 means a small munic
ipal separate storm sewer system. 

(18) Municipal separate storm seu.·er s:i;s
tem means all separate storm sewers 
that are defined as "large" or "medium" 
or "small" municipal separate storm 
sewer systems pursuant to paragraphs 
(bH4l. (b)(7). and (b)(16) of this section. 
or designated under paragraph (a)(l)(v) 
of this section. 

i19l MS4 means a municipal separate 
storm sewer system. 

t20l Uncontrolled sanitary landfill 
means a landill or open dump. whether 
in operation or closed. that does not 
meet the requirements for runon or 
runoff controls established pursuant to 
subtitle D of the Solid Waste Disposal 
Act. 

(cl Application requirements for storm 
ll'ater discharges associated with indus
triril activity and storm water discharges 
associated with small construction activ
ity---<1 J Indiridual application. Dis
c har'.;ers of storm water associated 
with industrial activity and with small 
construction activity are required to 
apply for an individual permit or seek 
coverag·e under a promulgated storm 
water general permit. Facilities that 
are required to obtain an individual 
permit or any dischage of storm water 
which the Director is evaluating for 
designation (see § 124.52( c) of this chap
terl under paragraph Ca)llHvl of this 
secti.on and is not a municipal storm 
sewer. shall submit an NPDES applica
tion in accordance with the require
ments of § 122.21 as modified and sup
plerrrnnted by the provisions of this 
paragraph. 

!il Except as provided in §122.26<cHll 
Ciil <ivl. the operator of a storm water 
discharge associated with industrial 
activity subject to this section shall 
provide: 

u\.J A site map showing topography 
c or indicating the outline of drainage 
areas served by the outfall<sl covered 
in the application if a topographic map 
is unavailable) of the facility includ
ing: each of its drainage and discharge 
structures: the drainage area of each 
storm water outfall: paved areas and 
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builuing·s within the drainag·e area ot 
each storm water outfall. each past or 
pre8ent area used for outdoor storage 
or disposal of significant mat<Ttals. 
each existing· structural control nwas·· 
urP to reduce pollutants in storm \\'atPr 
runoff. materials loading an cl ;ll:ct•s;-; 

areas. ,lreas where pPstici(le:->. ht·rhi-· 
dclt'"· soil cornli tiOJWl''3 and fe1·t1 I izers 
are applied. each of it.::; hazardous wastt-• 
tr1catnwnt. st.oragr> m· tlis\HJS<tl L\( ili
tit::o ilndmling each art>a iiot n·quin•d 
to 11,ive ,1 HCRA P<-'l'lllit whi( h i" ll"t'd 

for aC'c umulating h;iza,rduus w:\;c;tf• 
under rn CFR 2(12.;H I, t"<tcll Wt•ll \\ht'!«..> 
fluid>' fl'um the f<tL liit v are i DJt'('tt·d llll 

clcrnround: sprim;·,.,. ;rnd ot lit:!· >'\ll"Llc't· 
wat•'r liudies which l't·c-.·n·i· <onn \1.1tt 1 

\li:-i\.h:u·ges ti-om t.h<> l:U'ilit,\·. 
i B .' A.11 ,_:)..st 11nate nt t.lH: arf·'tl of i ul}11:·1 

viOU::i su1·Llces t invludrn~.!' p.t\·t·d ~ :·t<t:-:
and !,niJ<li!·,g· roof:-:1 ,lnd tlw t<JLt. .1n•:1 
dl'aineU h:.· t·~ac11 out.Ll,ll (\\'it1li11 ! :1lllt) 
ra.c1ius of tht} f~tc.ilit~· 1 ,uh1 .t 1Lu·i -~i J\'tl 

tlt•S('l'l)lt lrm of Htt" ful:1)\\"iil'.'. :-;i._ Jn. 
cant nLlLf~rial~ tllltt ln l.hti i L~·l\f' ._.~·~u·:--. 

prior tr• t.hc· suhmitt;11 of t!,l.- •tJT'.:<,\· 
i.ion ha\"i' l1t'f'l1 tn·<ltt•d stc>i«'ii ,,,-di:;
po:--',P!l in ~l. I118.11!1Pl' to cL1lO\\. 1.·::\.pCl;<~:.~·t• !f'j 

stoun \\i1ter: int>t ll•id of ~ n·;tt :::,·::t. 
~tora~·i::~ or t.lispo::;;.t: <1! : .. t;ch in('-ltt't·ttl l.~:. 

nL.'ltE-:.l i<;tl~ n1a.1ut.gen1t~n 1• pra~·t_ i1..·r·~ t'111· 
ployt'•L in tlw thn•1· n_··u·;; prin1 t i the 
,;ubmiu,-d of this a11plk:tlir.•n. t(' 11•.:ni 
rnLw con tact h.v t ht>c.;1· mat ··1-Ld-·-. \\'th 
storm walt'l' runoff: n1,11cl'iah l\l.tdin~; 

all(l :lC\'tcss >treas: tlw 101.«Hiun. nun1wr 
:ind frequPncy in which Pt'st.lcid'''°" ill't'

bic tdes. ,:;oil condi t iolh' rs R nd ft>1·t il t::er" 
are a.pplil'tl: tht• Jo,·1Lt iun anti a tlt:.~('l'ip

tion of exii-iting :-;t1·nl'l ural :tnd non
structural control me,i:sur!:'s to l""'-luce 
pollutants in storm w«tlt'l' ruttotT c\lld a 
description of thP t1·p;u 1rwnt t lw d:.1nn 

water n·ceives. including tlw ult !llLlte 
disposal of any solid or fluid w,utes 
other th~u1 by clisch;l.]'!.tP: 

1C1 A certification that <dl outtalb 
th,ctt i-ihould contaln si.orrn \Lltt·1 dis
charges associated with irnlustn:il ;te·

tivit>' have been te;c;ted or eq0tluat-·i! f01 
tht: pr.-~sence of non-storm watt·! dis
charg·es which an~ not co\·ere<l b~- « 
NPDl:DR permit: tests fur ::;uch non
storm water clischarges may indude 
smoke tests. f1uorometric dye tests. 
analysis of accurate schematk,.;. as 
well as other appropriate tests. The 
certification shall include a description 
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of \.hP mt•t.hod used. the dat.e of any 
testing. anti the on-site drainage po in ts 
that wer1• diredl.v observed during a 
1 est.: 

< D 1 Exic;ting information n·.,:anling 
:-:ignificallt leaks or ::;pills of toxic m 
hazanloth pollutants d t the' facili t~· 
:hat havt· taken place within the three 
years prior to tlw sulnnittHl o! '.his ap· 
plication: 

1E1 Quantit:1ttu' d:tLl h;t,.;1•il ,,n sarn
;des l'Ollt''- tr>d ,Jut'ir:g st<11·n-1 t'Yt•nts and 
· oll1'l'I eel ; n M«rn·danc" -,,-'.th s 1:22.21 Dl 
this pa.rt fru111 .ill outfall" z·urnaining a 
:'lOrm W~llt'l' (]i,,r-if:\l'gt' •l-'.·S(H"i.ltt>ll \\ith 
:rHlLL~t.l'Lt~ J._·~·[\ it\ fnl' tlt 1 ' fnll:_L\ill'-:!' pd 
~· .. 1 n1et t~1·~: 

~.J-, An,\ Plil!~it.~uit lin:t~~:d 111 :tn efflu 
~·nt. ~·uidt-·1:nt· ·1_1 \\'hi('h :!~,.Lt• :lit,-...· L· 
- Lth.wct: 

1~'1 .. ..\.11\· pull~;T:tn~ It~tt'li ~!1 tLt· f~l('ili· 

· \-·=-- NPI>E~ l 1 1:'l'l1li~ f,11 \L-; pt·u(_·e:-'~· 
1 \·a;--;.t.l'\\7 aL.'1· 1 i! ·r he Lu·i.lit y i,-:. tq1~'l'J.ti11~~ 

llltkl' '1.n 1·xi,..;t. i11g i\PDE:-; ik'.·ti;:\ < 
';1 Oil ,ind :c.n-:1,.,,·. pH. HOD'·. COD. 

·r~~. 1ot,-t1 pllll . ..;pht~1··LI:--: .. rcit~11 I<::Jt:i-JcLd1l 
:dtru~.n:11. -~n;l .. _;1Ld1· pl:.t> ;:::.r:1.t· 11i11'<> 
:~ t).1~: 

~·t.iqUl.lTd '..::Jtlt·! 
\'11 i _ 

i:Ji Flo'.\ ?nt 1 :1---tu·e1nent, .... (11 t·:-·t illl<-ltt.1 .~

•:f ~!JP fiO'I 1·:1'. \' . .\llfl t ht· ~<ll.i1l ,ll110\Hll 

-.f disch,111,:" :;;r t.il" :·ti.>nn ,.-_·t·nt1;c;i 
:<trnplecl. <t-lld Uk Il1<'thod uf r:o-.\· rne;b 
lil'l'llll'l1t Ul' t:"'lilfl:lllUll: ,llld 

(t)) The l.Lltt· cUtd du1· .. uiu11 1in lh)Ul~i 

~if the st.ot1n t·\·~.int1.:-;;_1 .:::itunpic;1d. rainfall 
~nt.1 Cl~U.t'Pll1c·~nt.:-:. cd· f•sti1nc-t!.t:)~ of tht· 
:-<.torn1 i:>\'P!~t · !n inche.::-. i \Vh1ch g·t~n

"l'a:t·d the. ,;J.nqJlt•d nrnolI and tlw <!cl· 
:·atiun bel w<:t.'I" :hf' stnl·rn l'\'t•nt ::;am 
plt>tl and t h1· 1·1Hl of tlw pn'\·ious nwa:'·· 
•.trahlt• 1µ1·1"lter than 0.1 irn·h r:dnfall' 
-....torrn t)Vf.~lll lin lluur...;1: 

i F 1 Opet d tor,_ ol '' ([i,;, ·ha 1·g·t· 1\·llicli i:-: 
c·onlpCJsPd •-·nti!Pl\' of storm 1•;,1ter an· 
"xempt 11 om Uw l'\'quirem,•ut-s ui 
·~ 122.21 t~ H~L !~ lt~il. \.~·H4J. (g'l!5L 
1 g-H7Hiiil. (~1t/Hi\1, \~1171i,Y1. H.IHI 

,,!_l(t)(Viii I. iUlil 

1G1 Opt>t«ttor" CJf new ::;ou1Tl''' or new 
tlbdrnrg·t>s 1 ilS defined in § 122.2 of this 
pa.rt.I which are compost>d in pan or en
tirelv of :<t orrn water rnnst inl'inde es
timates toi- Uw pollutant;:; or param-
eters li8le<l in pa.ragraph 1c)(ll1iHE) of 
this ,.;ectiun in,.;lhttl of actudl ,;ampling 
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data. along with the source of eacll es
timate. Operators of new source;; or 
new discharges composed in part or en
tirely of storm watPr must provide 
quantitative data for the parameters 
list.eel in paragraph (CHlHi HE1 of thi:-; 
section within two years after com
mencement of dischal'ge. unless such 
data has already been reported under 
the monitoring· requirements of the 
NPDES permit for the discharge. Oper
ators of a new source or new di.'lcharge 
which is composed entirely of storm 
water are exempt from the require
ments of §122.21 (k)(3)(iiJ. (kH3Hiiil. 
and (k)(5L 

dil An operator of an existing· or new 
storm water discharge that is associ
ated with industrial activity solely 
under paragraph (b)(l4l(X) of this sec
tion or is associated with small con
struction activity solely unrler para
graph (b)(l5l of this section. is exempt 
from the requirements of§ 122.21(gl and 
paragraph (cJOHil of this section. Such 
operator shall provide a narrative de
scription of: 

(A) The location (including· a map) 
and the nature of the construction ac
tivity: 

iB) The total area of the site and the 
area of the site that is expected to un
dergo excavation during the life of the 
permit: 

(Cl Proposed measures. including 
best management practices. to control 
pollutants in storm water discharges 
during construction. including· a brief 
description of applicable State and 
local erosion and sediment control re
quirements: 

(Dl Proposed measures to control pol
lutants in storm water discharg·es that 
wi.JJ occur after construction oper
ations have been completed. indmling 
a brief description of applicable State 
or local erosion and sediment control 
requirements: 

LE) An estimate of the runoff coeffi
cient of the site and the increase in im
pervious area after the construction 
addressed in the permit application is 
completed. the nature of fill material 
and existing data describing the soil or 
the quality of the discharge: and 

(Fl The name of the receiving water. 
(iiil The operator of an existing or 

new discharge composed entirely of 
storm water from an oil or gas explo-
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ration. production. processing·. or 
treatment. operation. or transmission 
facility is not, required to submit a per
mit application in accordance with 
paragraph ( c )( 1 )( i l of this section. un-
1 es::; the facility: 

'.'\ 1 Has had a discharge of storm 
water resulting in the discharge of a 
reportable quantity for which notifica
tion ii:: or was requirer! pursuant to 40 
CFR 117.21 or 40 CFR 302.6 at anytime 
since November 16. 1987: or 

(Bi Has had a discharge of storm 
water resulting in the discharge of a 
reportable c1uantity for which notifica
tion is or was required pursuant to 40 
CFR 110.6 at any time since November 
16. 1987: or 

(Cl Con tributes to a viola ti on of a 
water c1uality standard. 

(i\'l The operator of an existing or 
new discharge composed entirely of 
storm water from a mining opera ti on is 
not required to submit a permit appli
cation unless the discharge has come 
into contact with. any overburden. raw 
material. intermediate products. fin
ished product. byproduct or waste 
products located on the site of such op
erations. 

< v l Applicants shall provide such 
other information the Director may 
reasonably require under § 122.21< gH13) 
of this part to determine whether to 
issue a permit and may require any fa
cility subject to paragraph (c)(l)(ii) of 
this section to comply with paragraph 
<clilHil of this section. 

( 21 LReservedJ 
( d l Application requirements for large 

und medium municipal separate storm 
sc1rer discharges. The operator of a dis
charge from a large or medium munic
ipal separate storm sewer or a munic
ipal separate storm sewer that is des
ignated by the Director under para
graph UtlOHvl of this section. may sub
mit a jurisdiction-wide or system-wide 
permit application. Where more than 
one public entity owns or operates a 
municipal separate storm sewer within 
a geographic area dncl uding adjacent 
or interconnected municipal separate 
storm sewer systems). such operators 
may be a coapplicant t.o the same ap
plication. Permit applications for dis
charges from larg·e and medium munic
ipal storm sewers or municipal storm 
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sewers de8ignatt'd under paragT;tph 
1a)(1l(v1 of this section shall inclu1le: 

(1) l'url 1. Part 1 of the app1il'a1ion 
shall consist of: 

(il General infur111ation. The appli
c.:anb· name. adclres8. telephonp num
ber of contact person. ownership status 
and status as a St.ate or local g·o\·prn
ment ent.ity. 

1iil Le.qal crntlwrit.11. A description of 
existing legal authority to control Jis
charges to the municipal separate 
storm sewer system. When exi::;ting 
legal authority is not sufficient to 
meet the criteria provi.ded in parag-raph 
(d)(2)(i l of this section. the description 
shall li.st additional authorities as will 
be necessary to meet the c.:ri teria and 
shall include a schedule and commi~
ment to seek such adclitional authority 
that will be neeckil to nwf>t the cri
teria. 

(iii l Source identdiwtion. iAl A de
scription of the historic use of ordi
nances. guidance or other controls 
which limited the discharge of non
storm water discharg·es to any Publicly 
Owned Treatment Works serving the 
same area as the rnunicipal separate 
storm sewer system. 

<Bl A USGS 7 . .5 minute topographic 
map tor equivalt-'nt. t.opographic map 
with a scale between 1:10.000 and 
1:24.000 if cost effectivel extending one 
mile beyond the service boundaries of 
the municipal storm sewer system cov
ered by the permit :>pplication. The fol
lowing inforrnation shal.l be provided: 

ill The location of known municipal 
storm sewer :-i:vst.em outfalls dis
charging to watprs of 1.he t·nited 
States: 

<2l A description of the land use ac
tivities (e.g. divisions indicating unde
veloped. residential. commercial. agri
cultural and industrial uses1 accom
panied with estimates of population 
densities and projected growth for a 
ten year period within the drainage 
area served by the separate storm 
sewer. For each land use type. an esti
mate of an averag·e runoff coefficient 
shall be provided: 

<3J The location and i~ description of 
the activities of the facility of each 
currently operating or closed munic
ipal landfill or other treatment. stor
age or disposal facility for municipal 
wast.e: 
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l·ll The locatinn arnl thP permit num
iier of an.\ known clischan~e to the mu 
nicipal :ot onn sewer that has het'll 
1SSUl'<l a NPDES permit.: 

1.51 The location of ma.j01· st ru!'tura! 
'ontrols for ::;torm water discharge (re
l ention basins. detention basins. major 
mfiltration deYices. etc. l: and 

<61 The identification of puhlicl:v 
owned parks. recreational an'as. and 
other open lands. 

(iv l Disclwrge ('/iaractai.:u trnn. <A 1 

'.\Ionthly mean rain and snow fall esti
mates tor summary of we<ttht'!' bureau 
1lata1 and tht' monthly aYeragP number 
of storm event,;. 

(Bl Existing· quantitative data cle
:-cribing the volume and qualit.Y of dis
charges from the municipal storm 
sewer. including a description of the 
outfalls sanwlecl. sampling p1·oceclure;.; 
and analytical methods used. 

! Cl A list of water bodies t.hat recei \"t' 
discharge;;: frorn thP municipal separate 
storm sewer system. including· down-
4ream se~rments. lakes and e::"tuaries. 
where pollut.ants from the sy;;:t.em dis
chaiog-es may accumulate and c.:amie 
water degradation a.nd a brief descrip
tion of known water q uali t:v 1 mpacts. 
At a minimum. the description of im
pacts shall include a dc>s~Tiption of 
whether the water bo<lieo; receiving 
such discharg·e;:; have been: 

Ul Asse;o;sed and reported in section 
:rn5(hl reports submitted by th<· State. 
the basis for the assessment <enduated 
or monitored\. a sum1nary ()f clet<· 
ignat.ed u,.;p support and attainment of 
Clean WatE'r Act 1C\.VA I goals iflsha1Jle 
,md swimmable waters). and c:auses of 
nonsupport of designated uses: 

(2l Listed under section 304dHllU\Hil. 
section 304d 1(11( Al( i U. or section 
304(1HlHB1 or the CWA that is not ex
pected to meet water quality standanb 
or water t1uality goals: 

(.Jl Listed in State Nonpoint Source 
Assessment8 rec1uired by section 319<a 1 

of the C\\'A that. without additional 
action to control nonpoint sources of 
pollution. cannot reasonabJ;,· be ex
pected to attain or maintain water 
quality standards clue to storm sewers. 
construction. highway maintenance 
and runoff from municipal landfills and 
municipal sludge adding sig·nificant. 
pollution 1 or contributing to a viola
tion of water quality standanis 1: 
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<4) Identified and classified according 
to eutrophic condition of publicly 
owned lakes listed in State reports re
quired under section 314< al of the CW A 
<include the following: A description of 
those publicly owned lakes for which 
uses are known to be impaired: a !le
scription of procedure:-;. processes and 
methods to control the clischarg·e of 
pollutants from municipal c;eparate 
storm sewers into such lakes: and a de
scription of methods and procedures to 
restore the quality of such lakes I: 

< 5) Areas of concern of t.J1e Great 
Lakes identified by the International 
,Joint Commission: 

<fil Designated estuarie,.; urnlPr the 
National Estuary ProgTam unilr"r ,;ec
tion 320 of the C\VA: 

<7l Recognized by Uw applicant as 
highly valued or Renr:;itivt' watt>rs: 

<Bl Defined by the State or C.:-l. Fish 
and Wildlife Services·s !\'<l tio11,d \Yet.
lands Inventory as wetlands: and 

<9) Found to have pollukrnts in bot
tom sediments. fish tissue or biosurvey 
data. 

(DJ Field screeninp. Rt~sults or a fielcl 
screening analysis for illicit c-onnec
tions and illegal dumping for eithe1· S!~
lected field screening points 01· major 
outfalls covered in the permit applica 
tion. At a minimum. a screening 21,nal
ysis shall include a narrati\·e 1kscrip
tion. for either each field screening 
point or major outfall. of vbual obser
vations made during dry weatlwr peri
ods. If any flow is observed. two gTab 
samples shall be collected cl u rin"· a 24 
hour period with a minimum period of 
four hours between samples. For all 
such samples. a narrative description 
of the color. odor. turhidi ty. the pre,;
ence of an oil sheen or surface scum as 
well as any other relevant obst~rvations 
regarding the potential presence of 
non-storm water discharges or illeg·al 
dumping shall be provided. In ad!li ti on. 
a narrative description of the results of 
a field analysis using suitable methods 
to estimate pH. total chlorine. total 
copper. total phenol. and deterg·ents {or 
surfactants) shall be provided along 
with a description of the flow rate. 
\Vhere the field analysis does not in
volve analytical methods approved 
under 40 CFR part 136. the applicant 
shall provide a description of the meth
od used including the name of the man-
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ufacturer of the test method along 
with the range and accuracy of the 
test. Field screening points shall be ei
ther major outfalls or other outfall 
po in ts (or <lny other point of access 
such as manholes) randomly located 
throughout the storm sewer system b:v· 
placing a gTid o\·er a drainage system 
m<1.P and identifying those cells of the 
gricl which contain a segment of the 
storm sewer system or major outfall. 
The field screening points shall be es
tablished using t.he following guide
line::; and criteria: 

< l 1 A grid s,vstem consisting of per
pendicular north-south and east-west 
lines ;;;paced '; mile apart shall be 
o\·erlayed on a map of the municipal 
storm -''t'.\\Tl' s;.·;;;t.em. creating a series 
of celL;: 

(.'.'l .-\11 ('dls that •:ontain a seg·ment of 
t.he :otorm sPwer s;.·stem shall be identi
fie<l: 01w fit>ld screening· point shall be 
S\'lected in each cell: major outfalls 
ma;.· be used as field screening points: 

Li' 1 Fie· Id sc!'H:'ning· points should be 
loc,tted downstream of any sourees of 
su,.;pectf:'d illegal or illicit activity: 

'./) Fie le! screening points shall be lo
cated to the degree practicable at the 
farthest manhole or other accessible 
location downstream in the system. 
within each cell: however. safety of 
pernonnel and accessibility of the loca
tion :ohoul1l be con,;idered in making· 
thi:s de1-ennination: 

151 Hydrological concli tions: total 
([rainag·c' area of the site: population 
<lPnsi t,y of t.he site: traffic <lensi ty: age 
of t.lw o>t.ructures or lrnilding·s in the 
area: history of the area: and land use 
tspes: 

1fii For medium municipal separate 
storm sewer systems. no more than 250 
ce 11::; need to have identified field 
scn~enin;.; points: in larg·e municipal 
separate c;torm sewer systems. no more 
than 500 cells need to have identified 
field screening points: cells established 
hy the gTid that contain no storm 
sewer segments will be eliminated from 
consideration: if fewer than 250 cells in 
medium municipal sewers are created. 
and fewer than 500 in large systems are 
created by the overlay on the munic
ipal sewer map. then all those cells 
which contain a segment of the sewer 
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system shall be subject to field screen
ing (unless access to the separate 
storm sewer system is impossible l: and 

(7) Large or medium municipal sepa
rate storm sewer systems which are 
unable to utilize the procedures de
scribed in paragraphs (d)(lHivHDl Ul 
through (6') of this section. because a 
sufficiently detailed map of the sepa
rate storm sewer systems is urnwail
able. shall field screen no more than 
500 or 250 major outfalls respectively 
(or all major outfalls in the system. if 
less): in such circumstances. the appli
cant shall establish a grid system con
sisting of north .. sout.h and east-west 
lines spaced 1.:1 mile apart as an overlay 
to the boundaries of the municipal 
storm sewer system. thereby creating a 
series of cells: the applicant will then 
select major outfalls in as man~· cells 
as possible until at least .500 major out
falls ( larg·e municipalities) or 250 rnajor 
outfalls (medium municipalitiesl are 
selected: a field screening· analysis 
shall be undertaken at these major 
outfalls. 

(El Characterization plan. Information 
and a proposed progTam to meet the re
quirements of paragraph (d)(2)(iii l of 
this section. Such description shall in
clude: the location of outfalls or field 
screening points appropriate for rep
resentative data collection under para
graph (d)(2)(iiiHAl of this section. a de
scription of why t.he outfall 01· field 
screening point i:o representative. the 
seasons during· which sampling is in
tended. a description of the sampling 
equipment. The proposed location of 
outfalls or field screening· points for 
such sampling should reflect water 
quality concerns (See paragraph 
(d.)(1 l(ivHC) of this sectionl to the ex
tent practicable. 

(vl l'vlanagement programs. u\ l A de
scription of the existing management 
programs to control pollutants from 
the municipal separate storm sewer 
system. The description shall provide 
information on existing structural and 
source controls. including operation 
and maintenance measures for struc
tural controls. that are currently being 
implemented. Such controls may in
clude. but are not limited to: Proce
dures to control pollution resulting 
from construction activities: floodplain 
management controls: wetland protec-
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tion mea<mres: best management prac
tices for new subdivisions: and eme1·
gency spill response programs. The de
scription may address controls estab
lished under State law as well as local 
requirements. 

(Bl A description of the existing pro
gram to identify illicit connections t,o 
the municipal storm sewer system. The 
description should include inspection 
procedures and methods for detecting 
and preventing· illicit discharges. and 
describe areas where this program has 
been implemented. 

(Vil Ffacal resources. u\ l A description 
of the financial resources currently 
available to the municipality to com
plete parl 2 of the permit application. 
A description of the municipality's 
budget for existing storm water pro
gTams. including an overview of the 
municipality·s financial resources and 
budget. including overall indebtedness 
and assets. and sources of funds for 
stonn watt>r progTam8. 

(2l Part 2. Part 2 ot the application 
shall consist of: 

<il Adequate legal authorit.11. A dem
onstration that the applicant can oper
ate pursuant to leg·al authority estab
lished by statute. ordinance or series of 
contracts which authorizes or enables 
the applicant at a minimum to: 

(Al Control through ordinance. per
mit. contract. order or similar means. 
the contribuUon of pollutants to the 
municipal storm sewer by storm water 
discharges associated with industrial 
activity and the quality of storm water 
discharged from site8 of indust,rial ac
tivity; 

(B) Prohibit through ordinance. order 
or similar means. illicit discharges to 
the municipal separate 8torm sewer: 

(CJ Cont,rol through ordinance. order 
or similar means the discharge to a 
municipal separate st.orm sewer of 
spills. dumping or disposal of materials 
other than storm water: 

(Dl Control through i.nteragency 
agreements among coapplicants the 
contribution of pollutants from one 
portion of the municipal system to an
other port.ion of the municipal system: 

<El Require compliance with condi
tions in ordinances. permits. contract,s 
or orders: and 
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(F) Carry out all inspection. surveil
lance and monitoring procedures nec
essary to determine compliance and 
noncompliance with permit conditions 
including the prohibition on illicit dis
charges to the municipal separate 
storm sewer. 

(ii) Source identification. The location 
of any major outfall that discharges to 
waters of the United States that was 
not reported under paragraph 
(d)(l)(iii)(B)(]) of this section. Provide 
an inventory. organized by watershed 
of the name and address. and a descrip
tion (such as SIC codes) which best re
flects the principal products or services 
provided by each facility which may 
discharge. to the municipal separate 
storm sewer. storm water associated 
with industrial activity: 

<iiil Characterization du/o. \Vhen 
"quantitative data" for a pollutant are 
required under paragraph 
(d)(2)(iii)(A)(3) of this section. the ap
plicant must collect a sample of efflu
ent in accordance with 40 CFR 
122.2lrgH7J and analyze it for the pol
lutant in accordance with analytical 
methods approved under part 136 of 
this chapter. When no analytical meth
od is approved the applicant may use 
any suitable method but must provide 
a description of the method. The appli
cant must provide information charac
terizing· the quality and quantity of 
discharges covered in the permit appli
cation. including·: 

lA) Quantitative data from represent
ative outfalls designated by the Direc
tor (based on information received in 
part 1 of the application. the Director 
shall designate between five and ten 
outfalls or field screening points as 
representative of the commercial. resi
dential and industrial land use activi
ties of the drainage area contributing 
to the system or. where there are less 
than five outfalls covered in the appli
cation. the Director shall desig·nate all 
outfalls) developed as follows: 

rll For each outfall or field screening· 
point designated under this subpara
gTaph. samples shall be collected of 
storm water discharges from three 
storm events occurring· at least one 
month apart in accordance with the re
quirements at § 122.21(g)(7) (the Direc
tor may allow exemptions to sampling 
three storm events when climatic con-
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ditions create good cause for such ex
emptions): 

(2) A narrative description shall be 
provided of the date and duration of 
the storm event( s l sampled. rainfall es
timates of the storm event which gen
erated the sampled discharge and the 
duration between the storm event sam
pled and the end of the previous meas
urable ( gTeater than 0.1 inch rainfall) 
storm event: 

(3l For samples collected and de
scribed under paragraphs (d)(2)(iiil 
(AHll and u\H2l of this section. quan
titative data shall be provided for: the 
organic pollutants listed in Table II: 
the pollutants listed in Table III (toxic 
metals. cyanide. and total phenols) of 
appendix D of 40 CFR part 122. and for 
the following pollutants: 

Tot«l suspPn<lecl solids I TSS i 
Total clissoh·ed solicls <TDSl 
COD 
BOD, 
Oil ancl gn~asf:' 
Pecal coliform 
Fecal st repto<:D('('U" 
pH 
Total Kjelclalll nitrog·en 
Nit.rnte plus nitrite 
Dis;;ol\·ecl pllospl10ru" 
Total ammonia plui< organic nitrog·en 
Total pho:;phorus 

«ll Aclditional limited quantitative 
data required by the Director for deter
mining· permit conditions <the Director 
may require that quantitative data 
:ohall he provided for aclditional param
eters. and may establish sampling con
cli tions such as the location. season of 
sample collection. form of precipita
tion (snow me 1 L rainfall l and other pa
rameters necessary to insure represent
ativeness): 

rn l Est,imates of the annual pollutant 
load of the cumulative discharges to 
waters of the Vnited States from all 
identified municipal outfalls and the 
event mean concentration of the cumu
lative discharges !:o waters of the 
United States from all identified mu
nicipal outfalls during a storm event 
ras described under §122.21(c)(7ll for 
BOD,. COD. TSS. dissolved solids, total 
nitrogen. total ammonia plus organic 
nitrogen. total phosphorus. dissolved 
phosphorus. cadmium. copper. lead. 
and zinc. Estimates shall be accom
panied by a description of the proce
dure" for estimating constituent loads 
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and concentrations. including· any 
modelling. data analysis, and calcula
tion methods; 

(Cl A proposed schedule to provide es
timates for each major outfall identi
fied in either paragraph (d)(2Hii l or 
(d)(lldii)(B)(l) of this section of the 
seasonal pollutant load and of the 
event mean concentration of a rep
resentative storm for any constituent 
detected in any sample required under 
paragraph (d)(2)(iiiHAl of this section: 
and 

(Dl A proposed monitoring progTam 
for representative data collection for 
the term of the permit that describes 
the location of outfalls or field screen
ing points to be sampled (or the loca
tion of instream stations). why the lo
cation is representative. the frec1uency 
of sampling. parameters to be sampled. 
and a description of sampling equip
ment. 

livl Proposed management program. A 
proposed management program covers 
the duration of the permit. It shall in
clude a comprehensive planning· proc
ess which involves public participation 
and where necessary in terg·overn
mental coordination. to reduce t.he dis
charge of pollutants to the maximum 
extent practicable using management 
practices. control techniques and sys
tem. design and engineering methods. 
and such other provisions which are ap
propriate. The program shall abo in
clude a description of staff and equip
ment available to implement the pro
gram. Separate proposed programs may 
be submitted by each coapplicant. Pro
posed programs may impose controls 
on a systemwide basis. a watershed 
basis. a jurisdiction basis. or on indi
vidual outfalls. Proposed programs will 
be considered by the Director when de
veloping permit conditions to reduce 
pollutants in discharg·es to the max
imum extent practicable. Proposed 
management programs shall describe 
priorities for implementing controls. 
Such programs shall be based on: 

(Al A description of structura 1 and 
source control measures to reduce pol
lutants from runoff from commercial 
and residential areas that are dis
charged from the municipal storm 
sewer system that are to be imple
mented during the life of the permit. 
accompanied with an estimate of the 
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expected reduction of pollutant loads 
and a proposed schedule for imple
menting such controls. At a minimum. 
the description shall include: 

(I l A description of maintenance ac
tivities and a maintenance schedule for 
structural controls to reduce pollut
ants (including floatables) in dis
charges from municipal separate storm 
sewers: 

<2l A description of planning proce
dures including a comprehensive mas
ter plan to develop. implement and en
force controls to reduce the discharge 
of pollutants from municipal separate 
storm sewers which receive discharges 
from areaH of new development and sig
nificant redevelopment. Such plan 
shall address controls to reduce pollut
ants in discharges from municipal sep
arate storm sewers after construction 
is completed. (Controls to reduce pol
lutants in diHcharg·es from municipal 
Heparate :-;t,orm sewers containing con
struction site J·unoff are addressed in 
paragraph <dH2HivHDl of this section: 

(3> A dE,scription of practices for op
erating arnl maintaining· public streets. 
mads and highways and proeedures for 
reducing the impact on receiving wa
ter::; of discha1xes from municipal 
storm sewer systems. including pollut
~-tnts discharged as a result of deicing· 
activities: 

(4) A description of procedures to as
sure that flood management projects 
assess the impacts on the water quality 
of receiving water bodies and t.hat ex
isting structural flood control devices 
have been evaluated to determine if 
retrofitting the device to provide addi
tional pollutant removal from storm 
water is feasible; 

(5l A description of a program to 
monitor pollutants in runoff from oper
ating or closed municipal landfills or 
other treatment. storage or disposal fa
cilities for municipal waste. which 
shall identify priorities and procedures 
for inspections and establishing and 
implementing control measures for 
such discharges (this program can be 
coordinated with the program devel
oped under paragraph (d)(2)(ivJ(C) of 
this section); and 

(6l A description of a program to re
duce to the maximum extent prac
ticable. pollutants in discharges from 
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municipal separate storm sewers asso
ciated with the application of pes
ticides. herbicides and fertilizer which 
will include. as appropriate. controls 
such as educational activities. permits. 
certifications and other measure;; for 
commercial applicators and distribu
tors. and controls for application in 
public right-of-ways and at municipal 
facilities. 

<Bl A description of a progTam. in
cluding a schedule. to detect and re
move <or require the discharger to the 
municipal separate storm sewer to ob
tain a separate NPDES permit fon il
licit discharges and improper disposal 
into the storm sewer. The proposed 
program shall include: 

(]) A description of a program. in
cluding inspections. to implement and 
enforce an ordinance. orders or similar 
means to prevent illicit discharges to 
the municipal separate storm sewer 
system; this program description shall 
address all types of illicit discharges, 
however the following· category of non
storm water discharges or flows shall 
be addressed where such discharges are 
identified by the municipality as 
sources of pollutants to waters of the 
United States: water line flushing. 
landscape irrigation, diverted stream 
flows. nsmg ground waters. 
uncontaminated ground water infiltra
tion (as defined at 40 CFR 35.2005(20)) to 
separate storm sewers. 
uncontaminated pumped ground water. 
discharges from potable water sources. 
foundation drains. air conditioning 
condensation, irrigation water. springs. 
water from crawl space pumps. footing 
drains. lawn watering. individual resi
dential car washing. flows from 
riparian habitats and wetlands. 
dechlorinated swimming pool dis
charges, and street wash water <pro
gram descriptions shall address dis
charges or flows from fire fighting only 
where such discharges or flows are 
identified as significant sources of pol
lutants to waters of the United States); 

(2) A description of procedures to 
conduct on-going field screening activi
ties during the life of the permit. in
cluding areas or locations that will be 
evaluated by such field screens: 

(3) A description of procedures to be 
followed to investigate portions of the 
separate storm sewer system that. 
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based on the results of the field screen. 
or other appropriate information. indi
cate a reasonable potential of con
taining illicit discharges or other 
sources of non-storm water (such 
procedures may include: sampling pro
cedures for constituents such as fecal 
coliform. fecal streptococcus. 
surfactants dvIBASJ. residual chlorine. 
fluorides and potassium: testing with 
fluorometric <lyes: or conducting in 
storm sewer inspections where safety 
and other considerations allow. Such 
description shall include the location 
of storm sewers that have been identi
fied for such evaluation): 

(4l A description of procedures to pre
vent. contain. and respond to spills 
that may discharge into the municipal 
separate storm sewer: 

<5J A description of a program to pro
mote. publicize. and facilitate public 
reporting of the presence of illicit dis
charges or water quality impacts asso
ciated with discharges from municipal 
separate storm sewers: 

<6) A description of educational ac
tivities. public information activities. 
and other appropriate activities to fa
cilitate the proper management and 
disposal of used oil and toxic materials: 
and 

! 7l A description of controls to limit 
infiltration of seepage from municipal 
sanitary sewers to municipal separate 
storm sewer systems where necessary; 

<CJ A description of a program to 
monitor and control pollutants in 
storm water discharges to municipal 
systems from municipal landfills, haz
ardous waste treatment, disposal and 
recovery facilities. industrial facilities 
that are subject to section 313 of title 
III of the Superfund Amendments and 
Reauthorization Act of 1986 <SARA), 
and industrial facilities that the mu
nicipal permit applicant determines 
are contributing a substantial pollut
ant loading to the municipal storm 
sewer system. The program shall: 

(]) Identify priorities and procedures 
for inspections and establishing and 
implementing control measures for 
such discharges: 

C2l Describe a monitoring program 
for storm water discharges associated 
with the industrial facilities identified 
in paragraph ( d)(2)(iv)(C) of this sec
tion. to be implemented during the 
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term of the permit. including the sub
mission of quantitative data on the fol
lowing constituents: any pollutants 
limited in effluent g·uidelines 
subcategories. where applicable: any 
pollutant listed in an existing NPDES 
permit for a facility: oil and gTease. 
COD. pH. BOD,. TSS. total phosphorus. 
total Kjeldahl nitrogen. nitrate plus ni
trite nitrogen. and any information on 
discharges required under §122.21(g)(7) 
(Vil and (viil. 

( D l A description of a program to im
plement and maintain structural and 
non-structural best management. prac
tices to reduce pollutants in storm 
water runoff from construction sites to 
the municipal storm sewer system. 
which shall include: 

( 11 A description of procedures for 
site planning which incorporate consid
eration of potential water qualit:.' im
pact::;: 

(2) A description of requirements for 
nonstructural and structural best man
agement practices: 

(3) A description of procedure8 for 
identifying priorities for inspecting 
sites and enforcing control measures 
which consider the nature of the con
struction activity. topography. and the 
characteristics of soils and receiving 
water quality; and 

(4l A description of appropriate edu
cational and training measures for con
struction site operators. 

(Vl Assessment of controls. Estimated 
reductions in loadings of pollutants 
from discharges of municipal storm 
sewer constituents from municipal 
storm sewer systems expected as the 
result of the municipal ::;torm water 
quality management program. The as
sessment shall also identify known im
pacts of storm water controls on 
ground water. 

(vi. l Fiscal analysis. For each fiscal 
year to be covered by the permit. a fis
cal analysis of the necessary capital 
and operation and maintenance ex
penditures necessary to accomplish the 
activities of the programs under para
graphs (d)(2) (iii) and (iv) of this sec
tion. Such analysis shall include a de
scription of the source of funds that 
are proposed to meet the necessary ex
penditures. including legal restrictions 
on the use of such funds. 
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tvi.il Where more than one legal enti
ty submits an application. the applica
tion shal 1 contain a description of the 
role::; and responsibilities of each legal 
entity and procedures to ensure effec
tive coordination. 

(viii) Where requirements under 
paragraph {d)(l)(ivHEL td)(2)(iil. 
1dH2HiiiltB1 and (dH2Hivl of this sec
tion are not practicable or are not ap
plicable. the Director may exclude any 
operator of a discharge from a munic
ipal separate storm sewer which is des
ig·nated undt:>r paragTaph i a)(l)(vl. 
1 bH4Hiil or (b)(7\\iil of this section 
from such requirements. The Director 
shall not exclude the operator of a dis
charge from a municipal separate 
::;torm sewer identified in appendix F. 
G, H or I of part 122. from any of the 
permit application requirements under 
this paragraph except where authorized 
under this section. 

(el Application deadlines. Any oper
ator of a point source required to ob
tain a permit under this ::;ection that 
does not have an effective NPDES per
mit authorizing- discharges from its 
storm water outfalls shall submit an 
application i.n accordance with the fol
lowing deadlines: 

(1) Storm water discharges associated 
1cith industrial actirity. (i) B::xcept as 
provided in paragraph (elllHii l of this 
section. for any storm water discharge 
associated with industrial activity 
identified in paragraphs (bJ(14)(i) 
through (xi> of this section. that is not 
part of a group application as described 
in paragraph (C)(2J of this section or 
that is not authorized by a storm water 
general permit. a permit application 
made pursuant to paragraph (Cl of this 
section must be submitted to the Di
rector by October L 1992: 

(ii) For any storm water discharge 
associated with industrial activity 
from a facility that is owned or oper
ated by a municipality with a popu
lation of less than 100.000 that is not 
authorized by a general or individual 
permit. other than an airport. power
plant, or uncontrolled sanitary landfill. 
the permit application must be sub
mitted to the Director by March 10. 
2003. 

(2) For any group application sub
mitted in accordance with paragraph 
< c )(2) of this section: 
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(i) Part 1. (A) Except as provided in 
paragraph <eJ(2)<i)(B) of this section. 
part 1 of the application shall be sub
mitted to the Director, Office of Waste
water Enforcement and Compliance by 
September 30, 1991; 

(B) Any municipality with a popu
lation of less than 250,000 shall not be 
required to submit a part 1 application 
before May 18. 1992. 

<Cl For any storm water discharge 
associated with industrial activity 
from a facility that is owned or oper
ated by a municipality with a popu
lation of less than 100,000 other than an 
airport. powerplant, or uncontrolled 
sanitary landfill, permit applications 
requirements are reserved. 

(ii) Based on information in the part 
1 application, the Director will approve 
or deny the members in the group ap
plication within 60 days after receiving 
part 1 of the group application. 

<iii) Part 2. (A) Except as provided in 
paragraph (e)(2)(iii)(BJ of this section, 
part 2 of the application shall be 
submittted to the Director. Office of 
Wastewater Enforcement and Compli
ance by October L 1992: 

(B) Any municipality with a popu
lation of less than 250,000 shall not be 
required to submit a part 1 application 
before May 17. 1993. 

(C) For any storm water discharge 
associated with industrial activity 
from a facility that is owned or oper
ated by a municipality with a popu
lation of less than 100,000 other than an 
airport. powerplant. or uncontrolled 
sanitary landfill, permit applications 
requirements are reserved. 

<ivJ Rejected facilities. (Al Except as 
provided in paragraph (eJ(2)(ivl(B) of 
this section. facilities that are rejected 
as members of the group shall submit 
an individual application (or obtain 
coverage under an applicable general 
permit) no later than 12 months after 
the date of receipt of the notice of re
jection or October 1. 1992. whichever 
comes first. 

(B) Facilities that are owned or oper
ated by a municipality and that are re
jected as members of part 1 group ap
plication shall submit an individual ap
plication no later than 180 days after 
the date of receipt of the notice of re
jection or October 1, 1992, whichever is 
later. 

40 CFR Ch. I (7-1-04 Edition) 

(V) A facility listed under paragraph 
(b)(14) (iHxi) of this section may add 
on to a group application submitted in 
accordance with paragraph ( e )(2)(i) of 
this section at the discretion of the Of
fice of Water Enforcement and Per
mits. and only upon a showing of good 
cause by the facility and the group ap
plicant: the request for the addition of 
the facility shall be made no later than 
February 18. 1992: the addition of the 
facility shall not cause the percentage 
of the facilities that are required to 
submit quantitative data to be less 
than 10%. unless there are over 100 fa
cilities in the group that are submit
ting quantitative data; approval to be
come part of group application must be 
obtained from the group or the trade 
association representing the individual 
facilities. 

(3J For any discharg·e from a large 
municipal separate storm sewer sys
tem: 

( i > Part 1 of the application shall be 
submitted to the Director by November 
18. 1991: 

<ii) Based on information received in 
the part 1 application the Director will 
approve or deny a sampling plan under 
paragraph <dl<ll<iv>(E) of this section 
within 90 days after receiving the part 
1 application: 

<iii l Part 2 of the application shall be 
submitted to the Director by November 
16. 1992. 

(4> For any discharge from a medium 
municipal separate storm sewer sys
tem: 

(i l Part 1 of the application shall be 
submitted to the Director by May 18. 
1992. 

<ii> Based on information received in 
the part 1 application the Director will 
approve or deny a sampling plan under 
paragraph fd)(lHiv)(El of this section 
within 90 days after receiving the part 
1 application. 

tiiil Part 2 of the application shall be 
submitted to the Director by May 17. 
1993. 

(5J A permit application shall be sub
mitted to the Director within 180 days 
of notice. unless permission for a later 
date is granted by the Director (see 
§ 124.52( c) of this chapter). for: 

(i l A storm water discharge that the 
Director. or in States with approved 
NPDES programs. either the Director 
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or the EPA Regional Administl'ator. 
dt't.e1·mines that the discharge contrib· 
utes to a violation of a water (1uality 
stanclanl or is a sig·nificant contributor 
of pollutants to waters of the l.'nited 
States tsee paragraphs (a)(lW;' and 
!hH15Hiil of this sectionl: 

<ii' A storm water discharge ::-;nhject 
to paragraph <cHl Hvl of this sectiun. 

<6i Facilities with existing NPDES 
permits for storm water discharges as
sociated with industrial activit~· shall 
maintain existing permits. Fac.ilities 
with permits for storm water dis
charge::; associated with imlustri,ti ac
Uvity ·which expire on or after May 18. 
1992 shall submit a new application in 
accordance with the requirements of 40 
CFR 122.21 and 40 CFR 122.26( cl l Form 
1. Form 2F. and other applicable 
Forms l 180 days before thP expi 1·,1 ti on 
of such permits. 

<7l The Director shall issue or deny 
permits for discharges compm;ecl en
tirely of storm water under thi:-; sec
tion in accordance with thfl following 
sch<~dule: 

dl!Ai Except as provided in para
graph (eH7HiHBl of this section. the Di
rector shall issue or deny permits for 
storm water discharges associatecl with 
industrial activit;..' no later than Octo
ber 1. 1993. or, for new sources or exist
ing sources which fail to submit a com
plete permit application by October 1. 
1992. one year after receipt of a com
plete permit application: 

(BJ For any municipality with a pop
ulation of less than 250.000 \•.rhich sub
mit8 a timely Part I group application 
under paragraph (e)\2l\iHBl of thb :-;ec
tion. the Director shall issue or deny 
permitti for storm water discharg·p:-; as
sociated with industrial activity no 
later than May 17. 1994. or. for any such 
municipality which fails to submit a 
complete Part II group permit applica
tion by May 17. 1993. one year aft.er re
ceipt of a complete permit application: 

<ii 1 The Director shal 1 is;;ue or deny 
permits for large municipal St'parate 
storm sewer systems no later than No
vember 16. 1993. or. for new sources or 
existing sources which fail to suhmit a 
complete permit application by No
vember 16. 1992, one year after rece1pt 
of a complete permit application; 

(iii) The Director shall issue 01· deny 
permits for medium municipal separate 
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;;to rm sevve1· ;;~·;,;terns no lat.er than Ma;: 
17. 1994. or. for new sources or Pxi.sting· 
sources which fail to sul)mit a com
plete permit application by May 17. 
1993. one year after receipt of a com
plete permit. application. 

c81 For any st,orm war.er <lischarge as
sociated with small construction acliv
ity identified in paragraph (lJH151(i l of 
this section. ::;ee §122.21(cHll. Dis
charges from the:oe sources. ot.her than 
discharge>" a;;sociated with small con .. 
struction activity at. oil anc! g·as t>xplo
ration, production. processing. and 
treatment operations or transmission 
facilities. require permit authorization 
by March 10. 2003. unless designated for 
(·overage before then. Discharges asso
ciated with small construction a,ctivity 
at such oil and ga;; sites require permit 
authorization lly March 10. 2005. 

(9l For an:v discharg·p from a reg·u
lated small MS4. the permit applica
tion madf' under § 122.3~-l must be sulJ
mit.ted to the Director l>,v: 

<i l J.\farch 10. 2003 if designated under 
§122.32(a)(ll unless your l\IS4 serve:-; a 
Jurisdiction with a population under 
10.000 and the NPDES permitting au
thority has established a phasing 
schedule under § 123.35ul H :3 l (see 
§ 122. 33( c H 1 ll: or 

<iiJ \\Tithin 180 days of notice. unless 
the NPDES permitting authorit.v 
gTants a later datt>. if designated under 
§ 122.32(a)(2J (see§ 122.33(c)(2ll. 

(f) Petiti1Jns. (1) Any operator of a mu
nicipal separate storm sewer system 
may petition the Director to require a 
separate KPDES permit (Or a permit 
issued urnler an approved NPDES State 
program l for any discharge mto the 
municipal separate storm sewer sys
tem. 

(2l Anv person may petition the Di
rector to l'flquire a NPDJ:<.;S permit for a 
discharge which is composed entirely 
of storm water which contributes to a 
violation of a water quality standard 
or is a significant contributor of pol
lutants to waters of the United States. 

( 3 l The ownei' or opera tor of a m unic
ipal separate storm sewer system may 
petition the Director to reduce the 
Census estimates of the population 
served by such separate system to ac
count for storm water discharged to 
combined :,;ewers as defined h:,. 40 CFH 
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35.2005{b)(lll that is treated in a pub
licly owned treatment worki:l. In mu
nicipalities in which combined sewers 
are operated. the Census estimates of 
population may be reduced propor
tional to the fraction. based on esti
mated lengths. of the length of com
bined sewers over the sum of the length 
of combined sewers and municipal sep
arate storm sewers where an applicant 
has submitted the NPDES permit num
ber associated with each (li::;charg·e 
point and a map indicating areas 
served by combined sewers aml the lo
cation of any combined sew1•r overflow 
discharge point. 

<4l Any person may petition the Di
rector for the desig·nation of a larg·e. 
medium. or small municip<tl st•parate 
storm sewer system as llefined b:,· para
gTaph {bi(4Hivl. (bH7Hi.vi. or 1blll61 of 
this section. 

< 5 l The Director shall rnakl~ a final 
determination on any petition receivt•cl 
under this section within 90 clays aft Pr 
receiving the petition with tJw exu·p
Lion of petitions to ch•si1mate a. :-mrn.11 
MS·1 in which case the Dirccto1· l:lhall 
make a final determination on the pe
tition within 180 clays after its recnipt. 

<gl Conditional e.rclL!Sion for "no e:rpo
surc" or industrial actii'itics und 111uteria/s 
to storm 1cater. Discharges composed en
tirely of storm water are not storm 
water discharges associatecl with indm;
trial activity if there is "no exposure" 
of industrial materials and activities 
to rain. snow. snowmelt and 01· runoff. 
and the discharg·er satisfies the concli
tions in paragTaphs <gHll throug:h 1gH41 
of this section. "No exposure" means 
that all industrial materials and ac
t.1vities are protected by a storm resist
ant shelter to prevent exposun~ to rain. 
snow. snowmelt. and, or runoff. Indus
trial materials or activities incl ucle. 
but are not limited to. material han
dling equipment or activities. indus
trial machinery. raw materials. inter
mediate products. by-products. final 
products. or waste products. Material 
handling activities include the storag·e. 
loading and unloading. transportation. 
or conveyance of any raw material. in
termediate product. final product or 
waste product. 

(1) Qualification. To qualify for this 
exclusion. the operator of the discharg,e 
must: 
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(ii Provide a storm resistant shelter 
to protect industrial materials and ac
tivities from exposure to rain. snow. 
~mow melt. and runoff: 

(ii l Complete and sign 1 according to 
§122.?.2l a cert,ification that there are 
no discharges of storm water contami
nated lJ:v exposure to industrial mate
rials and activities from the entire fa
cility. except as provided in paragraph 
q~· H 2 i of this section: 

!iii l Submit the sig'JH'd certification 
to the NPDES permitting· authority 
once eH•ry fi\·e years: 

1i\·1 A .. llow the Director to inspect. the 
facilit\· to detenr1ine compliance with 
the ··no exposure" conrli tions: 

1 \" l Allow tlw Director to make any 
··no exposure'' inspection reports avail
clh!P to the pulJlic upon n•11lwst: and 

1\·i1 For facilities that discharge 
through an MS4. upon re11uest. submit 
a cop,\· of the certification of "no expo
sure" to the MS4 operator. as well as 
allow in::Jpection and pulJlic reporting 
IJ:.· the l\!84 operator. 

121 lndu.\/l'iol 111atcriuls und w lic'ities 
not l'cc111irin,q storm l'c:sistant .shelter. To 
qualify for this exclusion. storm refiist
ant shelter is not require<l for: 

1 i l Drums. barrels. tanki:l. and l:limilar 
containt~rs that are tig·htly sealed. prn
vitled those containers are not det.el'io
ratell an<l do not leak '·"Sealed" meanl:l 
banded or otherwise secured and with
out. operational taps or \'alves\: 

1ii1 Ade11uately maintained vehicles 
Ui:lecl in material handling: and 

iiii \ Final prnducts. other than prod
ucL-i that would be mobilized in storm 
wat.er discharge 1e.g .. rock saltl. 

13 l Limitations. ( i 1 Storm water dis
charges from construction activities 
identified in paragraphs (b)(14)(Xl and 
<1>Hl5l are not eligible for this condi
tional exclusion. 

1ii1 This conditional exclusion from 
the requirement for an NPDES permit 
is available on a facility-wide basis 
only. not for individual outfalls. If a fa
cili t:v has some discharges of storm 
water that would otherwise be "no ex
posure'" discharges. individual permit 
requirements should be adjusted ac
corcling·ly. 

<iii l If circumstances change and in
dustrial materials or activities become 
exposed to rain. snow. snow melt. and 

192 



Environmental Protection Agency 

or runoff. the conditions for this Pxclu
sion no longer apply. In such cases. the 
dis<"harge becomes subject to enforce
ment for un-permitted discharge. Any 
conditionally exempt discharg·er who 
anticipates chang·es in circumstances 
should apply for and obtain permit au
thorization prior to the change of cir
cumstances. 

(iv) Notwithstanding the provisions 
of this paragraph. the NPDgs permit
ting authority retains the authority to 
require permit authorization (and deny 
this exclusionl upon making a deter
mination that the discharg·e causes. 
has a reasonable potential to cause. or 
contributes to an instream excursion 
above an applicable water (1uality 
standard. including desi1;nated usPs. 

(4) Certification. The no exposure cer
tification must req.uire the submission 
of the following information. at a min
imum. to aid the NPDE8 permitting 
authority in determining if the facility 
qualifies for the no exposure exclusion: 

(i \ The legal name. address and phone 
number of th~' discharger (see 
§ 122.2l(b)l: 

(ii J The facility name and address. 
the county name and the latitude and 
longitude where the facility is located: 

(iii) The certification must indicate 
that none of the following materials or 
activities are. or will be in the foresee
able future. exposed to precipitation: 

u\ l Using. storing or cleaning indus
trial machinery or equipment. and 
areas where residuals from using'. stor
ing or cleaning industrial maL"hinery or 
equipment remain and are exposed to 
storm water: 

(Bl :rviaterials or residuals on the 
ground or in storm water inlets from 
spills leaks: 

(Cl Materials or products from past 
industrial activity: 

(Dl Material handling equipment (ex
cept adequately maintained vehiclesl: 

(E) Materials or products during 
loading,unloading or transporting ac
tivities: 

(F) Materials or products stored out
doors (except final products intended 
for outside use. e.g .. new cars. where 
exposure to storm water does not re
sult in the discharge of pollutants): 

(Gl Materials contained in open. de
teriorated or leaking storage drums. 
barrels. tanks. and similar containers: 
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(Hl Materials or product,; handled 
stored on roads or railways owned or 
maintained by the discharger: 

(1) Waste material (except waste in 
covered. non-leaking containers. e.g'.. 
dumpsters): 

( J) Application or disposal of process 
wastewater (Unless otherwise per
mitted); and 

(Kl Particulate matt.er or visible de
posits of residuals from roof stacks 
vents not otherwise regulated. i.e .. 
under an air quality control permit. 
and evi<lt-nt in the storm water out
flow: 

!iv l All "no exposure" certifications 
must inl'luclt' the following certifi
cation statement. and be signed in ac
cordance with the signatory require
ments of § 122.22: "I certify under pen
alty of law that I have read and under
stand the eligibility requirements for 
claiming a condition of "no exposure" 
and obt.aining· an exclusion from 
NPDES storm water permitting·: and 
that there are no discharg·es of storm 
water contaminated by exposure to in
dustrial act.i vi ties or materials from 
the industrial facility identified in this 
document (except as allowed under 
paragraph qnc2ll of this section. I un
derstand that I am obligated to submit 
a no exposure certification form once 
every fin' yea,rs to the NPDES permit
ting authority and. if requested. to the 
operator of t.he local MS4 into which 
this facility discharges (where applica
ble l. I unclerstand that I must allow the 
NPDE8 permit.ting authority or MS4 
operator where the discharge is into 
the local MS4. t.o perform inspections 
to confirm the condition of no exposure 
and to rnake such inspection reports 
publicly available upon request. I un
derstand that I must obtain coverage 
under an NPDES permit prior to any 
point source Ll ischarg·e of storm water 
from the facilit.y. I certify under pen
alty of law that this document and all 
attachments were prepared under my 
direction 01· supervision in accordance 
with a system designed to assure that 
qualified personnel properly gathere(l 
and evaluated the information sub
mitted. Based upon my inquiry of the 
person or persons who manage the sys
tem, or those pel'Sons directly involved 
in gathering the information. the infor
mation submitted is to the best of m.v 
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knowledge and belief true. accurate 
and complete. I am aware there are sig
nificant penalties for submitting false 
information. including the possibility 
of fine and imprisonment for knowing 
violations." 

[55 FR 48063, Nov. 16. 1990. as amended at 56 
FR 12100, Mar. 21, 1991: 56 FR 565.'i4. Nov. 5. 
1991: 57 FR 11412, Apr. 2. 1992: 57 FR 60447. 
Dec. 18. 1992: 60 FR 17956. Apr. 7. 1995: 60 FR 
19464, Apr. 18. 1995: 60 FR 40235. Aug. 7. 1995: 
64 FR 68838. Dec. 8. 1999: 65 FR 30907. May 15. 
2000: 68 FR 11329. Mar. 10. 2003: 69 FR 18803. 
Apr. 9. 2004) 

* 122.27 Silvicultural activities (appli
cable to State NPDES programs, see * 123.25). 

la) Permit requirement. Silvicultural 
point sources. as defin2d in this sec
tion. as point sources subject to the 
NPDES permit program. 

(bl Definitions. (1) Sili:iculturu/ point 
source means any discernible. confined 
and discrete conveyance related to 
rock crushing. gravel washing. log 
sorting. or log storage facilities which 
are operated in connection wit.h sil
vicultural activities and from which 
pollutants are discharged into waters 
of the United States. The term does 
not include non-point source silvicul
tural activities such as nursery oper
ations. site preparation. reforestation 
and subsequent cultural treatment. 
thinning. prescribed burning. pest and 
fire control. harvesting· operation::;. sur
face drainage. or road construction and 
maintenance from which there is nat
ural runoff. However. some of these ac 
ti vi ties (such as stream crossing for 
roads) may involve point source dis
charg·es of dredg·ed or fill material 
which may require a CWA sect.ion 404 
permit <See 33 CFR 209.120 and part 
233l. 

12) Rock crushing and gracel irnshing 
facilities means facilities which process 
crushed and broken stone. gravel. and 
riprap <See 40 CFR part 436. subpart B. 
including the effluent limitations 
guidelines). 

13l Log sorting and log storage facilities 
means facilities whose discha1·ges re
sult from the holding of unprocessed 
wood. for example. logs or roundwood 
with bark or after removal of bark held 
in self-contained bodies of watt'r <mill 
ponds or log ponds) or stored on land 
where water is applied intentionally on 
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the logs (wet decking i. 'See 40 CFR 
part 429. subpart I. including the efflu
ent limitations guidelinesl. 

§ 122.28 General permits (applicable to 
State NPDES programs, see 
§ 123.25). 

'a) Corerage. The Director may issue 
a general permit in accordance with 
the following: 

11) Area. The general permit shall be 
written to cover one or more categories 
or subcategories of discharges or sludge 
use or disposal practices or facilities 
df.'Scribed in the permit under para
gTaph !aH2lliil of this section. except 
those covered by individual permits. 
within a geographic area. The area, 
shoultl correspond to existing geo
gTaphic or political boundaries such as: 

1 i l Designated planning areas under 
SE'ction;; 208 and 303 of CWA: 

(ii l Sewer districts or sewer authori
ties: 

!iii l Ci Ly. county. or State political 
IJoundaries: 

1 i\· l State highway systems: 
1\'1 Starnlard metropolitan statistical 

areas as defined by the Office of Man
agement and Budget: 

1 vi) Url)anized areas as designated by 
t,he Bun~au of the Census according· to 
criteria in 30 FR 15202 1 Ma~· 1. 1974 ); or 

'vii l Any other appropriate divi.sion 
or combination of boundaries. 

12i S'ources. The general permit may 
IJe written to regulate one or more cat
eµ:ories or subcategories of discharg·es 
or sludge use or disposal practices or 
facilities. within the area described in 
paragTaph la)(l) of this section. where 
the sources within a covered sub
categ·ory of discharges are either: 

Iii Storm water point sources: or Iii l 
One or more categ·ories or subcat
eg·ories of point sources other than 
storm water point sources. or one or 
more categories or subcategories of 
"treatment works treating domestic 
sewage". if the sources or "treatment 
works treating domestic sewag·e" with
in each category or subcategory all: 

IAl Involve the same or substantially 
similar types of operations: 

'Bl Discharge the same types of 
wastes or engage in the same types of 
sludge use or disposal practices: 

194 



Environmental Protection Agency 

(Cl Require the same effluent limita
tions. operating conditions. or stand
ards for sewage sludge use or disposal: 

(D) Require the same or similar mon
itoring: and (E) In the opinion of the 
Director. are more appropriately con
trolled under a general permit than 
under individual permits. 

(3) Water quality-based limits. Where 
sources wl.thin a specific category or 
subcategory of dischargers are subject 
to water quality-based limits imposed 
pursuant to § 122.44. the sources in that 
specific category or subcategor:v shall 
be subject to the same water quality
based effluent limitations. 

(4l Other requirements. lil The general 
permit must clearly identify the appli
cable conditions for each category or 
subcategory of dischargers or treat
ment works treating domestic sewage 
covered by the permit. 

(iil The general permit may exclude 
specified sources or areas from cov
erage. 

(bl Administration. (} l In general. Gen
eral permits may be issued. modified. 
revoked and reissued. or terminated in 
accordance with applicable require
ments of part 124 of this chapter or cor
responding State reirnlations. Special 
procedures for issuance are found at 
§ 123.44 of this chapter for States. 

<2) Authorization to discharge, or au
thorization to enga.qe in sludge use and 
disposal practices. ! i) Except as provided 
in paragraphs (b)(2)(vl and (b)(2)!Vil of 
this section. discharg·ers (or treatment 
works treating domestic sewage) seek
ing coverage under a general permit 
shall submit to the Director a written 
notice of intent to be covered by the 
general permit. A discharger (or treat
ment works treating· domestic sewage) 
who fails to submit a notice of intent 
in accordance with the terms of the 
permit is not authorized to discharge. 
(Or in the case of sludge disposal per
mit. to engage in a sludge use or dis
posal practicel. under the term:,; of the 
general permit unless the general per
mit. in accordance with paragraph 
(b)(2l(v) of this section. contains a pro
vision that a notice of intent is not re
quired or the Director notifies a dis
charger (or treatment works treating 
domestic sewage l that it is covered by 
a general permit in accordance with 
paragraph (b )(2 )(vi l of this section. A 
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complete and timely. notice of intent 
(NOI). to be covered in accordance with 
general permit requirements. fulfills 
the requirements for permit applica
tions for purposes of §§ 122.6, 122.21 and 
122.26. 

(ii) The con tent:,; of the notice of in
tent shall be specified in the general 
permit and shall require the submis
sion of information necessary for ade
l1uate program implementation. includ
ing at a minimum. the legal name and 
address of the owner or operator. the 
facility name and address. type of fa
cility or discharge:,;. and the receiving 
stream(sl. General permits for storm 
water discharg·es associated with indus
trial activity fl'om inactive mining. in
active oil and gas operations. or inac
tive landfills occurring on Federal 
lands where an operator cannot be 
identified may contain alternative no
tice of intent requirements. All notices 
of intent shall be signed in accordance 
with § 122.22. Notices of intent for cov
erage under a general permit for con
centrated animal feeding operations 
mu:,;t. include the information specified 
in § 122.21< i )(1). including a topographic 
map. 

<iii l General permits shall specify the 
deadlines for :-;ubmitting notices of in
tent to be covered and the date(s) when 
a dlScharg·er is authorized to discharge 
under the permit: 

(ivl General permit:,; shall specify 
whether a discharger (Or treatment 
works tn;ating domestic sewage\ that 
has submitted a complete and timely 
notice of intent to be covered in ac
cordance with the general permit and 
that is elig·ible for coverage under the 
permit. is authorized to discharge, (or 
in the ca::;e of cl sludge disposal permit. 
to engage in a sludg·e use or disposal 
practice l. in accordance with the per
mit either upon receipt of the notice of 
intent by the Director. after a waiting 
period specified in the general permit. 
on a date specified in the general per
mit. or upon receipt of notification of 
inclusion by the Director. Coverage 
may be terminated or revoked in ac
cordance with paragraph (b)(3) of this 
section. 

(v) Discharges other than discharges 
from publicly owned treatment works. 
combined sewer overflows. municipal 
separate storm sewer systems. primary 
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industrial facilities. and storm waLer 
Llischarges associated with industrial 
activity. may. at the discretion of the 
Director. be authorized to discharge 
under a general permit without tsuh
mi tting a notice of intent where the 
Director finds that a notice of intent 
requirement would be inappropriate. In 
making such a finding. the Director 
shall consider: the type of discharge: 
the expected nature of the clischarg·e: 
the potential for toxic and conven
tional pollutants in the discharges: the 
expected volume of the discharges: 
other means of identifying discharges 
covered by the permit: and the esti
mated number of discharges to be cov
ered by the permit. The Director shall 
provide in the public notice of the gen
eral permit the reasons for not requir
ing a notice of intent. 

<vi) The Director may notify a clis
charg·er <or treatment works treating 
domestic sewage) that it is covered by 
a general permit, even if the discharger 
<or treatment works treating domestic 
sewagel has not submitted a notice of 
intent to be covered. A discharger (or 
treatment works treating domestic 
sewage) so notified may request an in
dividual permit under paragraph 
<b)(3)(iii) of this section. 

(3) Requiring an individual perm ii. ( i) 
The Director may require any dis
charger authorized by a general permit 
to apply for and obtain an individual 
NPDES permit. Any interested person 
may petition the Director to take ac
tion under this paragraph. Cases where 
an individual NPDES permit may be 
required include the following: 

<Al The discharger or "treatment 
works treating domestic sewage" is not 
in compliance with the conditions of 
the general NPDES permit: 

<Bl A change has occurred in the 
availability of demonstrated tech
nology or practices for the control or 
abatement of pollutants applicable to 
the point source or treatment works 
treating domestic sewage; 

(C) Effluent limitation guidelines are 
promulgated for point sources covered 
by the general NPDES permit; 

(Dl A Water Quality Management 
plan containing requirements applica
ble to such point sources is approved; 

(El Circumstances have changed 
since the time of the request to be cov-

40 CFR Ch. I (7-1-04 Edition) 

ere(l so that the discharg·er is no long·er 
appropriately controlled under the gen
eral permit. or either a temporary or 
permanent reduction or elimination of 
the authorized discharge is necessary: 

1F1 Standards for sewage sludge use 
or dbposal have been promulgated for 
the sludge use and disposal practice 
co\·erecl 1Jy the general NPDES permit: 
OJ' 

1G1 The discharg·e( s l is a significant 
contributor of pollutants. In making· 
this determinalion. the Director may 
consider the following factors: 

! I l The location of the discharge with 
respect to waters of the United States: 

121 The size of the discharge: 
<31 The quantity and nature of the 

pollutants discharged to waters of the 
United St.ates: and 

1·11 Other relevant factors: 
I ii I For EI' A issued general permits 

onl.11. the Regional Administrator may 
rec1uire any owner or operator author
ized by a general permit to apply for an 
individual NPDES permit as provided 
in paragraph (b)(3)(i) of this section. 
only if the owner or operator has been 
notified in writing that a permit appli
cation is required. This notice shall in
clude a brief statement of the reasons 
for this decision. an application form, a 
statement setting a time for the owner 
or operator to file the application. and 
a statement that on the effective date 
of the individual NPDES permit the 
general permit as it applies to the indi
vidual permittee shall automatically 
terminate. The Director may grant ad
ditional time upon request of the appli
cant. 

<iii l Any owner or operator author
ized by a general permit may request 
to be excluded from the coverage of the 
general permit by applying for an indi
vidual permit. The owner or operator 
shall submit an application under 
§ 122.21. with reasons supporting the re
quest. to the Director no later than 90 
days after the publication by EPA of 
the general permit in the FEDERAL 

REGISTER or the publication by a State 
in accordance with applicable State 
law. The request shall be processed 
under part 124 or applicable State pro
cedures. The request shall be granted 
by issuing of any individual permit if 
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the reasons cited by the owner or oper
ator are adequate to support the re
quest. 

(iv\ When an individual NPDES per
mit is issued to an owner or operator 
otherwise subject to a general NPDES 
permit. the applicability of the general 
permit to the individual NPDES per
mittee is automatically terminated on 
the effective dati:• of the individual per
mit. 

(v) A ;source excluded from a g·eneral 
permit solely because it already has an 
individual permit may request that the 
individual permit be revoked. and that 
it be covered by the general permit. 
Upon revocation of the individual per
mit. the general permit shall apply to 
the source. 

(Cl Offshore oil and gus facilities <Not 
applicable to State progTamsl. (}) The 
Regional Administrator shall. l0 xcept 
as provided below. issue g·eneral per
mits covering discharges from offshore 
oil and g-as exploration and production 
facllities within the Region's jurisdic
tion. \Vhere the offshore area includes 
areas. such as area:5 of biological con
cern. for which separate permit. condi
tions are required. the Regional Ad
ministrator may issue separate general 
permits. individual permits. or both. 
The reason for separate g·eneral per
mits or individual permits shall be set 
forth in the appropriate fact sheets or 
statements of basis. Any statement of 
basis or fact sheet for a draft permit 
shall include the Regional Administra
tor's tentative determination as to 
whether the permit applies to "new 
sources." "new dischargers.'' or existing 
sources and the reasons for this deter
mination. and the Regional Adminis
trator's proposals as to areas of bio
logical concern subject either to sepa
rate individual or general permits. For 
Federally leased lands. the general per
mit area should generally be no less ex
tensive than the lease sale area defined 
by the Department of the Interior. 

(2) Any interested person, including 
any prospective permit.tee. may peti
tion the Regional Administrator to 
issue a general permit. Unless the Re
gional Administrator determines under 
paragraph (c)(l) of this section that no 
general permit is appropriate. he shall 
promptly provide a project decision 
schedule covering the issuance of the 
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general permit or permits for any lease 
sale area for which the Depa!'tment of 
the Interior has published a draft envi
ronmental impact statement. The 
project decision schedule shall meet 
the requirements of §124.3(g). and shall 
include a schedule providing for the 
issuanc:P of the final general permit or 
permits not later than the dat.e of' the 
final notice of 0ale projected by the De
partment of the Interior or six months 
aner tlw tlat.e oft.he request. whichever 
is lat.er. The Regional Administrator 
may. at hi<-> discretion. issue a project 
decision :-ichedule for offshore oil and 
gas facillties in the territorial seas. 

<3l Nothing in this paragraph (C) shall 
affect t.lw authority of the H,egional 
Administ.rntol' to require an individual 
permit under §122.28(b)(3Hil (A) 
through ( G ). 

1Cle<lll Water Act 133 U.S.C. 12f>1 el seq.}. Safe 
Drinking· \\'ater Act (42 t: S.C. 300f et seq.>. 
Clean Ai1· Act (42 lJ.S.C. 7401 et seq.}. Ht:>
,;ource Com<ervation and Recovery Act (·12 
U.S.C. 6901 1'/ seq. 1) 

[·18 FR 1·1lc1:3. ~4.Pl'. 1. 1983. as amended at 48 
FR 39619. :Sept. 1. 1983; 49 FR 38048. Sept. 26. 
1984: 50 FH 6940. Feb. 19, 1985: 54 FR 18782. 
May 2. 1989: 55 F'R 48072. NoY. 16. 1990: 57 FR 
11412 and 11413. Apr. 2. 1992: 64 FR 68841. Dec. 
8. 1999: 65 FR :30908. May 15. 2000: 58 FR 7258. 
Feb. 12. 2003] 

* 122.29 New sources and new dis
chargers. 

(al Definilwns. (1) Neu; source and neu: 
discharger are defined in § 122.2. [See 
Note 2.] 

(2) Sowce means any building, struc
ture. facility. or installation from 
which there is or may be a discharge of 
pollutant<->. 

(31 E.1·isting source means any source 
which i.s not a new source or a new dis
charger. 

( 4) Site is defined in § 122.2: 
(5) Facilities or equipment means build

ings. structures. process or production 
equipment or machinery which form a 
permanent part of the new source and 
which will be used in its operation. if 
these facilities or equipment are of 
such value as to represent a substan
tial commitment to construct. It ex
cludes facilities or equipment used in 
connection with feasibility, engineer
ing. and design studies regarding the 
source or water pollution treatment for 
the source. 
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(b) Criteria for new source determina
tion. (1) Except as otherwise provided 
in an applicable new source perform
ance standard, a source is a "new 
source" if it meets the definition of 
"new source" in § 122.2. and 

(i) It is constructed at a site at which 
no other source is located: or 

Cii) It totally replaces the process or 
production equipment that causes the 
discharge of pollutants at an existing 
source; or 

(iii) Its processes are substantially 
independent of an existing source at 
the same site. In determining whether 
these processes are substantially inde
pendent. the Director shall consider 
such factors as the extent to which the 
new facility is integrated with the ex
isting plant; and the extent to which 
the new facility is engaged in the same 
general type of activity as the existing 
source. 

(2) A source meeting the require
ments of paragraphs (b)(l) (i). <ii). or 
(iii) of this section is a new source only 
if a new source performance standard is 
independently applicable to it. If there 
is no such independently applicable 
standard. the source is a new dis
charger. See § 122.2. 

(3) Construction on a site at which an 
existing source is located results in a 
modification subject to § 122.62 rather 
than a new source (or a new discharger) 
if the construction does not create a 
new building. structure, facility, or in
stallation meeting the criteria of para
graph Cb)(l) (ii) or <iii) of this section 
but otherwise alters. replaces. or adds 
to existing process or production equip
ment. 

(4) Construction of a new source as 
defined under § 122.2 has commenced if 
the owner or operator has: 

<iJ Begun. or caused to begin as part 
of a continuous on-site construction 
program: 

CAJ Any placement. assembly. or in
stallation of facilities or equipment: or 

{B) Significant site preparation work 
including clearing. excavation or re
moval of existing buildings, structures. 
or facilities which is necessary for the 
placement, assembly, or installation of 
new source facilities or equipment: or 

Cii) Entered into a binding contrac
tual obligation for the purchase of fa
cilities or equipment which are in-
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tended to be used in its operation with 
a reasonable time. Options to purchase 
or contracts which can be terminated 
or modified without substantial loss, 
and contracts for feasibility engineer
ing. and design studies do not con
stitute a contractual obligation under 
the paragraph. 

<cl Requirement for an environmental 
impact statement. n J The issuance of an 
NPDES permit to new source: 

OJ By EPA may be a major Federal 
action significantly affecting the qual
ity of the human environment within 
the meaning of the National Environ
mental Policy Act of 1969 (NEP Al, 33 
U.S.C. 4321 et seq. and is subject to the 
environmental review prov1s1ons of 
NEPA as set out in 40 CFR part 6. sub
part F. EPA will determine whether an 
Environmental Impact Statement 
CEIS) is required under § 122.21(1) <spe
cial provisions for applications from 
new sources) and 40 CFR part 6. subpart 
F: 

<ii l By an NPDES approved State is 
not a Federal action and therefore does 
not require EPA to conduct an environ
mental review. 

(2) An EIS prepared under this para
graph shall include a recommendation 
either to issue or deny the permit. 

!i) If the recommendation is to deny 
the permit, the final EIS shall contain 
the reasons for the recommendation 
and list those measures. if any, which 
the applicant could take to cause the 
recommendation to be changed: 

CiiJ If the recommendation is to issue 
the permit. the final EIS shall rec
ommend the actions. if any. which the 
permittee should take to prevent or 
minimize any adverse environmental 
impacts: 

(3) The Regional Administrator. to 
the extent allowed by law. shall issue. 
condition Cother than imposing effluent 
limitations). or deny the new source 
NPDES permit following a complete 
evaluation of any significant beneficial 
and adverse impacts of the proposed ac
tion and a review of the recommenda
tions contained in the EIS or finding of 
no significant impact. 

(dJ Effect of compliance with new 
source performance standards. <The pro
visions of this paragraph do not apply 
to existing sources which modify their 
pollution control facilities or construct 
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new pollution control facilities and 
achieve performance standards. but 
which are neither new sources or new 
dischargers or otherwise do not meet 
the requirements of this paragraph.) 

0) Except as provided in paragraph 
(d)(2) of this section. any new dis
charger. the construction of which 
commenced after October 18. 1972. or 
new source which meets the applicable 
promulgated new source performance 
standards before the commencement of 
discharge. may not be subject to any 
more stringent new source performance 
standards or to any more stringent 
technology-based standards under sec
tion 30Hbl(2) of CWA for the soonest 
ending of the following periods: 

(i) Ten years from the date that con
struction is completed: 

(ii l Ten years from the date the 
source begins to discharge process or 
other nonconstruction related waste
water: or 

(iii) The period of depreciation or 
amortization of the facility for the pur
poses of section 167 or 169 (or both) of 
the Internal Revenue Code of 1954. 

(2) The protection from more strin
gent standards of performance afforded 
by paragraph (d)(l) of this section does 
not apply to: 

(il Additional or more stringent per
mit conditions which are not tech
nology based: for example. conditions 
based on water quality standards. or 
toxic effluent standards or prohibitions 
under section 307( a) of CW A: or 

rii l Additional permit conditions in 
accordance with § 125.3 controlling 
toxic pollutants or hazardous sub
stances which are not controlled by 
new source performance standards. 
This includes permit conditions con
trolling pollutants other than those 
identified as toxic pollutants or haz
ardous substances when control of 
these pollutants has been specifically 
identified as the method to control the 
toxic pollutants or hazardous sub
stances. 

(3) When an NPDES permit iSSUPd to 
a source with a "protection period" 
under paragraph < d )( ll of this section 
will expire on or after the expiration of 
the protection period. that permit shall 
require the owner or operator of the 
source to comply with the require
ments of section 301 and any other then 
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applicable requirements of CWA imme
diately upon the expiration of the pro
t.ection period. No additional period for 
achieving compliance with these re
quirements may be allowed except 
when necessary to achieve compliance 
with requirements promulgated less 
than 3 years before the expiration of 
the protection period. 

<4l The owner or operator of a new 
source, a new discharger which com
menced discharge after August 13. 1979. 
or a recommencing discharger shall in
stall and have in operating condition. 
and shall ''start-up" all pollution con
trol equipment required to meet the 
conditions of its permits before begin
ning to discharge. Within the shortest 
feasible time (not to exceed 90 days). 
the owner or operator must meet all 
permit conditions. The requirements of 
this paragTaph do not apply if the 
owner or operator is issued a permit 
containing a compliance schedule 
under §122.47(aH2l. 

(5) After the effective date of new 
source performance standards. it shall 
!)e unlawful for any owner or operator 
of any new source to operate the source 
in violation of those standards applica
ble to the source. 

['18 FR 14153. Apr. l. 1983. as amended at 49 
FR 38048. ~Ppt. 26. 1984: 50 FR 4514. Jan. 31. 
1985: 50 FR 6941. Feb. 19. 1985: 65 FR 30908. 
May 15. 2000 I 

* 122.30 What are the objectives of the 
storm water regulations for small 
MS4s? 

(a) Sections 122.30 through 122.37 are 
written in a "readable regulation" for
mat that includes both rule require
ments and EPA guidance that is not le
~:-ally binding. EPA has clearly distin
guished .its recommended guidance 
from the rule requirements by putting 
the g·uidance in a separate paragraph 
headed by the word "guidance". 

tbl Under tht~ statutory mandate in 
section 402tpH6l of the Clean Water 
Act. the purpose of this portion of the 
storm water progTam is to designate 
additional sources that need to be reg
ulated to protect water quality and to 
establish a comprehensive storm water 
program to reg·ulate these sources. <Be
cause the storm water program is part 
of the National Pollutant Discharge 
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Elimination System <NP DES) Pro
gram. you should also refer to § 122.1 
which addresses the broader purpose of 
the NPDES program. l 

(Cl Storm water runoff continues to 
harm the nation's waters. Runoff from 
lands modified by human activities can 
harm surface water resources in sev
eral ways including by changing nat
ural hydrologic patterns and by ele
vating pollutant concentrations and 
loadings. Storm water runoff may con
tain or mobilize high levels of contami
nants. such as sediment. suspended sol
ids. nutrients. heavy metals. patho
gens, toxins. oxygen-demanding sulJ
stances. and floatables. 

(dl EPA strongly encourages partner
ships and the watershed approach as 
the management framework for effi
ciently, effectively. and consistently 
protecting· and restoring aquatic eco
systems and protecting public health. 

[64 FR 68842. Dec. 8. 1999] 

* 122.31 As a Tribe, what is my role 
under the NPDES storm water pro
gram? 

As a Tribe you may: 
(a) Be authorized to operate the 

NPDES program including the storm 
water program, after EPA determines 
that you are eligible for treatment in 
the same manner as a State under 
§§ 123.31 through 123.34 of this chapter. 
(If you do not have an authorized 
NPDES program. EPA implements the 
program for discharges on your res
ervation as well as other Indian coun
try. generally.); 

(b) Be classified as an owner of a reg
ulated small MS4. as defined in § 122.32. 
<Designation of your Tribe as an owner 
of a small MS4 for purposes of this part 
is an approach that is consistent with 
EPA's 1984 Indian Policy of operating 
on a government-to-government basis 
with EPA looking to Tribes as the lead 
governmental authorities to address 
environmental issues on their reserva
tions as appropriate. If you operate a 
separate storm sewer system that 
meets the definition of a regulated 
small MS4, you are subject to the re
quirements under §§ 122.33 through 
122.35. If you are not designated as a 
regulated small MS4, you may ask EPA 
to designate you as such for the pur
poses of this part.); or 
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< c) Be a discharger of storm water as
sociated with industrial activity or 
small construction activity under 
§§ 122.26<bH14J or <bH15). in which case 
you must meet the applicable require
ments. Within Indian country. the 
NPDES permitting authority is gen
erally :BJPA. unless you are authorized 
to administer the NPDES program. 

[64 FR 68842. Dec. 8. 1999] 

~ 122.32 As an operator of a small MS4, 
am I regulated under the NPDES 
storm water program? 

<al Unless you qualify for a waiver 
under paragraph < c) of this section, you 
are regulated if you operate a small 
M::-34. including but not limited to sys
tems operated by federal. State. Tribal. 
and local g·overnments, including State 
departments of transportation; and: 

n l Your small MS4 is located in an 
urbanized area as determined by the 
latest Decennial Census by the Bureau 
of the Census. {If your small MS4 is not 
located entirely within an urbanized 
area. only the portion that is within 
the urbanized area is regulated); or 

t2l You are designated by the NPDES 
permitting authority, including where 
the designation is pursuant to 
§§ 123.35< b )(3) and ( b )( 4) of this chapter. 
or is based upon a petition under 
§122.26<f). 

(b) You may be the subject of a peti
tion to the NPDES permitting author
ity to require an NPDES permit for 
your discharge of storm water. If the 
NPDES permitting authority deter
mines that you need a permit. you are 
required to comply with §§ 122.33 
through 122.35. 

(cl The NPDES permitting authority 
may waive the requirements otherwise 
applicable to you if you meet the cri
teria of paragraph (d) or (e) of this sec
tion. If you receive a waiver under this 
section. you may subsequently be re
quired to seek coverage under an 
NPDES permit in accordance with 
§ 122.33(a) if circumstances change. (See 
also §123.35(b) of this chapter.) 

(d) The NPDES permitting authority 
may waive permit coverage if your MS4 
serves a population of less than 1,000 
within the urbanized area and you 
meet the following criteria: 

0) Your system is not contributing 
substantially to the pollutant loadings 
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of a physically interconnected MS4 
that. is regulated li,v the NPDES storm 
water program ! see § 123.35(1J H 4) of this 
chapter 1: and 

12) If you discharg-c any pollutant1s1 
that have been identified a;:: a cause of 
impairment of any water body to which 
vou discharge. storm water cont.rols 
are not needed based on wasteload allo
cat.i01rn that are ]Mrt of an EPA ap
provPrl or estahlislit'rl '"total maximum 
daily load'' 1TMDL1 t.h,tt addressps thP 
pollutant!s) of concPn1 

(el The NPDES permitting authority 
may waive permit coverage if your l'v1S·i 
serves a population under 10.000 and 
vou meet the following crit.Pria: 
· (ll The permitting authority has 
evaluated all wat<'l"S of the U.S .. in
cluding small streams. tributaries. 
lakes. and ponds. that receive a dis
charge from your MS4: 

(2) For all such waters. the permit
ting· authority has determined that 
storm water controls are not needed 
based on wasteload allocations that are 
part of an EPA approved or established 
TMDL that addresses the pollutant(sl 
of concern or. if a TMDL has not been 
developed or approved. an equivalent 
analysis that determines sources and 
allo~ations for the pollutant(s) of con
cern: 

(3) For the purpose of this paragraph 
(e). the pollutantrsl of concern include 
biochemical oxygen demand rnODl. 
sediment or a parameter that addresses 
sediment (such as total suspended sol
ids. turbidity or siltation). pathogens. 
oil and grease. and any pollutant that 
has been identified as a cause of im
pairment of any water body that will 
receive a discharge from your MS4: and 

(4) The permitting authority has de
termined that future discharges from 
your MS4 do not have the potential to 
result in exceedances of water quality 
standards. including impairment of 
designated uses, or other significant 
water quality impacts, including habi
tat and biological impacts. 

[64 FR 68842. Dec. 8. 1999] 

§ 122.33 If I am an operator of a regu
lated small MS4, how do I apply for 
an NPDES permit and when do I 
have to apply? 

(a) If you operate a regulated small 
MS4 under § 122.32. you must seek cov-

§ 122.33 

erag·e u1Hir"r ,, NPDI<~S pt~rmit issued h:v 
your NPDES permitting authority. If 
,\·ou are lcJl·akd in an NPDES author
tzed Sta Lt-. Tri be. or Tel'l'i ton-. then 
that State. Tribe. or Territory is your 
NPDES permitting authority. Other
wise. your NPDES permitting author-
1tv i,.; the EPA He:,donal Office. 

rb1 You mu;;t :"Zeek authorization t.o 
discharge uncler a general or individual 
'.\'PDES permit. a;-; follows: 

11 l If yo\ll' NT'DES permitting author-
1tv has iss1wd a general permit applica-
1i1e t.o you1 db('harg·e and you are seek-
1 ng· coverag·p under the general permit.. 
~·ou must ;-;ubmit a Notice of Intent 
1 NOil that induclPs the information on 
:;our best management practices and 
rnea;;urablt> goal;; required by §122.34<dL 
You may file your own NCH. or you and 
other municipalities or governmental 
t'ntities may jointly submit an NOI. If 
~·ou want to share responsibilities for 
meet.ing· Uw minimum measures with 
other municipalities or government,al 
<·ntities. you must submit an NOI that 
describes which minimum measures 
~·ou will implement and identify the 
entities that will implement the other 
minimum measures within the area 
served by vour MS4. The general per
mit will explain any other steps nec
t:'Ssary to obtain permit authorization. 

(2)( i l If you are seeking authorization 
to dischar.~e under an individual per
mit and wish to implement a progTam 
under §122.34. you must submit an ap
plication to your NPDES permitting· 
authority that includes the informa
tion required under §§ 122.2lt fl and 
122.34( d). an estimate of square mileag·e 
served by your small MS4. and any ad
ditional information that your NPDES 
permitting authority requests. A storm 
sewer map that satisfies the require
ment of §122.34(b)(3)(il will satisfy the 
map requirement in §122.2l(f)(7l. 

(ii) If you are seeking authorization 
to discharge under an individual per
mit and wish to implement a program 
t.hat is different from the program 
under § 122.34, you will need to comply 
with the permit application require
ments of §122.26(<1). You must submit 
both Parts of the application require
ments in §§ 122.26(d)(l) and (2) by March 
10. 2003. You do not need to submit the 
information required by 
§§ 122.26( rl )( 1 l( ii l and ( dH2l regarding 
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your legal authority. unless you intend 
for the permit writer to take such in
formation into account when devel
oping your other permit conditions. 

(iii) If allowed by your NPDES per
mitting authority, you and another 
regulated entity may jointly apply 
under either paragraph (b)(2)(i) or 
<b)(2)(ii) of this section to be co-permit
tees under an individual permit. 

<3l If your small MS4 is in the same 
urbanized area as a medium or large 
MS4 with an NPDES storm water per
mit and that other MS4 is willing to 
have you participate in its storm water 
program, you and the other MS4 may 
jointly seek a modification of the other 
MS4 permit to include you as a limited 
co-permittee. As a limited co-per
mittee. you will be responsible for 
compliance with the permit's condi
tions applicable to your jurisdiction. If 
you choose this option you will need to 
comply with the permit application re
quirements of § 122.26. rather than the 
requirements of § 122.34. You do not 
need to comply with the specific appli
cation requirements of §122.26<dH1Hiiil 
and (iv) and (d)(2)(iiiJ <discharge char
acterization). You may satisfy the re
quirements in § 122.26 (d)(l )(v) and 
<dl(2)(iv) (identification of a manage
ment program) by referring to the 
other MS4's storm water management 
program. 

(4) Guidance: In referencing an MS4's 
storm water management program. 
you should briefly describe how the ex
isting plan will address discharges from 
your small MS4 or would need to be 
supplemented in order to adequately 
address your discharges. You should 
also explain your role in coordinating 
storm water pollutant control activi
ties in your MS4. and detail the re
sources available to you to accomplish 
the plan. 

(C) If you operate a regulated small 
MS4: 

(1) Designated under §122.32<al<ll. you 
must apply for coverage under an 
NPDES permit, or apply for a modifica
tion of an existing NPDES permit 
under paragraph (b)(3) of this section 
by March 10, 2003, unless your MS4 
serves a jurisdiction with a population 
under 10.000 and the NPDES permitting 
authority has established a phasing 
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schedule under § 123.35(dJ(3l of this 
chapter. 

<2l Designated under § 122.32(a)(2). you 
must apply for coverage under an 
NPDES permit. or apply for a modifica
tion of an existing NPDES permit 
under paragraph <b J(3) of this section. 
within 180 days of notice. unless the 
NPDES permitting authority grants a 
later date. 

[64 FR 68843. Dec. 8. 1999] 

~ 122.34 As an operator of a regulated 
small MS4, what will my NPDES 
MS4 storm water permit require? 

(al Your NPDES MS4 permit will re
quire at a minimum that you develop. 
implement. and enforce a storm water 
management program designed to re
duce the discharg·e of pollutants from 
your MS4 to the maximum extent prac
ticable <MEPJ. to protect water qual
ity. and to satisfy the appropriate 
water quality requirements of the 
Clean Water Act. Your storm water 
management program must include the 
minimum control measures described 
in paragraph (b) of this section unless 
you apply for a permit under §122.26<dJ. 
For purposes of this section, narrative 
effluent limitations requiring imple
mentation of best management prac
tice::; (BMPs) are generally the most ap
propriate form of effluent limitations 
when designed to satisfy technology re
quirements (including reductions of 
pollutants to the maximum extent 
practicable) and to protect water qual
ity. Implementation of best manage
ment practices consistent with the pro
visions of the storm water manage
ment program required pursuant to 
this section and the provisions of the 
permit required pursuant to § 122.33 
cons ti tu tes compliance with the stand
ard of reducing pollutants to the "max
imum extent practicable." Your 
NPDES permitting authority will 
specify a time period of up to 5 years 
from the date of permit issuance for 
you to develop and implement your 
program. 

(bl Minimum control measures-(l) Pub
lic education and outreach on storm water 
impacts. (i) You must implement a pub
lic education program to distribute 
educational materials to the commu
nity or conduct equivalent outreach 
activities about the impacts of storm 
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water discharges on water bodies and 
the steps that the public can take to 
reduce pollutants in storm water run
off. 

<ii) Guidance: You may use storm 
water educational materials provided 
by your State, Tribe. EPA. environ
mental. public interest or trade on;ani
zations. or other MS4R. The public edu
cation program should inform individ
uals and households about the steps 
they can take to reduce storm water 
pollution. such as ensuring proper sep
tic system mainte1rn.ncP. ensuring the 
proper use and disposal of landscape 
and garden chemicals including· fer
tilizers and pesticides. protecting and 
restoring riparian vc>getation. and 
properly disposing of used motor oil or 
household hazardous wilstes. EPA rec
ommends that the prngTam inform in
clivid uals and groups how to become in
volved in local stn-arn and beach res
toration activitie,; a,; well as activities 
that are c:oordina ted li.\· you th sen·ice 
and conservation corp;; or other citizen 
gToups. EPA recommends that the pub
lic education progr;1111 he tailon·cl. 
using· a. mix of locally appropriate 
strategies. to t,a1xt't ::'pecific audit~nces 
and communities. Examples of ;;trate
gies include distri bu ling· brochun:s or 
fact sheets. sponsoring sveaking· en
gagements before community gToups. 
provi<ling public ;;en•ice announce
ment8. implementincr educational pro
gTams targeted at school age children. 
and conducting community-ha:-:\ed 
projects such as storm drain stenciling, 
anrl watershed and ht>ach cleanups. In 
addition. EPA reconrnwnds that ,,;ome 
of the materials or outreach programs 
be directed toward targeted group;; of 
commercial. industrial. and institu
tional entities likely to have signifi-· 
cant storm water impacts. For exam
ple. pro\·icling information to res
taurants on the impact of grease clog
g·ing storm drains ,1.nd to garage::; on 
the impact of oil discharges. You are 
encouraged to tailor your outreach 
program to address t.ht' viewpoints and 
concerns of all communities. particu
larly minority and disadvantag-ed com
munities. as well a,s any special con
cerns relating· to children. 

(2) Public involrement participation. (i) 
You must. at a minimum. comply with 
State. Tribal and local public notice 
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requirements when implementing a 
public im·olvement participation pro
gram. 

<iil Guid<tnce: EPA recommends that 
the public be included in developing. 
implementing. and reviewing your 
storm water management program and 
that the public participation process 
should make efforts to reach out and 
engage all economic and ethnic groups. 
Opportunities for members of the pub
lic to participate in program develop
ment and implementation include serv
ing as citizen reprt>sentatives on a local 
storn1 water rna.nag·ement panel. at-
1\'n<ling public hearings. wo1·king as 
t itizen voluntet'rs to educate other in
dividuals dliout the program. assisting· 
in program coonlination with other 
pre-existing prngrams. or participating· 
in volunt.t>t0 r monitoring efforts_ (Cit.i
Zt'ns :slwultl ohLi.ln approval where nec
e,,sar:>" for l;1wful accr'SS t.o monitoring 
:-;ites. l 

(3l illicit d1scliurq, detection. und di111i-
11utiu11. (i1 You must develop. imple
ment and •·nfon:e a program to detect 
and f'limiti:tte illicit tlischarg"t'i-\ ras de
fined at §122.201b11211 into \'Our small 
!\181. 

:ii 1 You mu;;t: 
(A 1 Dev,· lop. _if not ~tll'ea<lY com-

1-'letecl. a .-<torm sewer sysLem map. 
showing tilt: !ovation of all outfalls and 
the names :rnd location of all waters of 
the United Su.tes that receh·e dis
c ha.rg·es from those outfalls: 

(Bl To : lw extent allowable uncler 
:-;1,ate. Trili.:tl or local hlw. effectively 
pro hi bit.. tllroug h ordinance. or other 
reg·ulatory nwchanism. non-storm 
watE~l' disl'h<t.rges into your storm sewer 
s.\'Stem and lrnplement appropriate en
forcement procedures and actions: 

<C 1 Develop ancl implement a plan to 
detect and address non-storm water 
rlischarg·es. including illeg·al dumping·. 
to your system: and 

(DJ Infonn public employees. busi-
1wsses. anrl tlw general public of haz
ards associated wit.h illeg·al discharges 
and impropt'r tlispos<tl of waste. 

iiii l You need address t.he following· 
ca,tegorie::; of Hon-storm water liis
chargps or flow;;. (i.e .. illicit discharges> 
only if you identify them as significant 
contributors of pollutants to your 
small MS4: water line flushing·. land
scape inig,1tion. diYerted :=;tream nows. 
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rising ground waters. uncontaminated 
ground water infiltration (as defined at 
40 CFR 35.2005(20)), uncontaminated 
pumped ground water, discharges from 
potable water sources. foundation 
drains. air conditioning condensation. 
irrigation water. springs. water from 
crawl space pumps. footing drains. 
lawn watering. individual residential 
car washing, Dows from riparian habi
tats and wetlands. dechlorinated swim
ming pool discharges. and street wash 
water (discharges or Dows from fire 
fighting activities are excluded from 
the effective prohibition against non
storm water and need only be ad
dressed where they are identified as 
significant sources of pollutants to wa
ters of the United States). 

(ivl Guidance: EPA recommends that 
the plan to detect and address illicit 
discharges include the following four 
components: procedures for locating 
priority areas likely to have illicit dis
charges: procedures for tracing the 
source of an illicit discharge: proce
dures for removing the source of the 
discharge: and procedures for program 
evaluation and assessment. EPA rec
ommends visually screening outfalls 
during dry weather and conducting 
field tests of selected pollutants as part 
of the procedures for locating priority 
areas. Illicit discharge education ac
tions may include storm drain sten
ciling. a program to promote. pub
licize. and facilitate public reporting· of 
illicit connections or discharges. and 
distribution of outreach materials. 

(4) Construction site storm water runoff 
control. (i) You must develop. imple
ment. and enforce a program to reduce 
pollutants in any storm water runoff to 
your small MS4 from construction ac
tivities that result in a land disturb
ance of greater than or equal to one 
acre. Reduction of storm water dis
charges from construction activity dis
turbing less than one acre must be in
cluded in your program if that con
struction activity is part of a larger 
common plan of development or sale 
that would disturb one acre or more. If 
the NPDES permitting authority 
waives requirements for storm water 
discharges associated with small con
struction activity in accordance with 
§ 122.26(b)(15)(i). you are not required to 
develop. implement. andior enforce a 
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program to reduce pollutant discharges 
from such sites. 

t ii l Your program must include the 
development and implementation of. at 
a minimum: 

(A 1 An ordinance or other regulatory 
mechanism to require erosion and sedi
ment controls, as well as sanctions to 
ensure compliance. to the extent allow
able under State. Tribal. or local law; 

(BJ Requirements for construction 
site operators to implement appro
priate erosion and sediment control 
best management practices: 

(Cl Requirements for construction 
site operators to control waste such as 
discarded building materials. concrete 
truck washout. chemicals. litter. and 
sanitary waste at the construction site 
that may cause adverse impacts to 
water quality: 

(Dl Procedures for site plan review 
which incorporate consideration of po
tential water quality impacts: 

(El Procedures for receipt and consid
eration of information submitted by 
the public. and 

(Fl Procedures for site inspection and 
enforcement of control measures. 

(iii) Guidance: Examples of sanctions 
to ensure compliance include non-mon
etary penalties. fines. bonding require
ments and. or permit denials for non
compliance. EPA recommends that 
procedures for site plan review include 
the review of individual pre-construc
tion Rite plans to ensure consistency 
with local sediment and erosion con
trol requirements. Procedures for site 
inspections and enforcement of control 
measures could include steps to iden
tify priority sites for inspection and 
enforcement based on the nature of the 
construction activity. topography. and 
the characteristics of soils and receiv
ing water quality. You are encouraged 
to provide appropriate educational and 
training measures for construction site 
operators. You may wish to require a 
storm water pollution prevention plan 
for construction sites within your ju
risdiction that discharge into your sys
tem. See § 122.44(s) <NPDES permitting 
authorities· option to incorporate 
qualifying State. Tribal and local ero
sion and sediment control programs 
into NPDES permits for storm water 
discharges from construction sites). 
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Also see §122.35<bl 1The NPDE8 Pt'rnut
ting authority may recognize that an
other government entity. including the 
permitting· authority. may bt• n'spon
sible for implement.ing· one or more of 
the minin1um nwasures on your be
half. I 

r5l l'o.;t-l·onstr11ct1011 storm 1ca/,·r 111un
age111,·nl in ncu· decc!op111c·11t und ru!f'rci
op111f'nt. 

ii) You must tlt'nclop. implement. and 
enfo1ce a program. to aclllres:; c;tonn 
wat.er runoff fron1 new clt'n;lopment 
arnl relle\-elopnwut prnject,; that dis
turb gre;tter than or e<1ual to one <lCl'e. 

including project:-: less Lha11 01w acre 
that are part. of a Ltt.!.!Pl' common plan 
of \leveloprnent 01· :;alt>. t.hat disclhu'ge 
into votll' small '.\l;-\·l. Your pnJgLnn 
inust t-'n~1u·e t.ha.t i.:1Jntrol~ are in l)la<·e 
that would prevern ur minimi;ot> w,ttei· 
<[L1<llity impact.,-;. 

Iii 1 You mu:;t: 
1Ai Dt·veiop and i!npknwut ,..tJ'<1\.t'

g·1e;; which ind wk ,,_ , ·om hi n,1. tinn of 
strw:tm·;1J and or nou -,-t !'U< .. ·t u r:i l iwst 
m;i,nag·pmen t pral't i•·e;-; 181\IP;-; i appro
pria1.t' fur your comm Llii.Ll,\: 

1 B; l~Sl' an ortlin~tlll·« or c>tht-1· rc>gu 
tat.on· mechanism to <t.Jdrt:>~~.~ post-c:on
stt'U<.:tion runoff t'rorn 1ww tkvt>lopmPnt 
~u1tl i·ellevelopnwnt pruject,; to t.lw ex
tent allowable unil<'l' Stak. Trih\I or 
local law: and 

iCl Ensure atleqtt«lt' long .. \t'rm over
a ti on and maint.e1u lil't' of Bl\If-'s. 

dii • Guidance: If \Niltt'r r1ualit.'- im
pact;:; art' considt'l'•'d fl'om Llw h'gin
ning stage::; of cl projt~d. new tle\·p lop
ment and pot.tmtwll_\- rPdt'\·doprnent. 
provide more oppol't.unit.ie::; tor \\'<lter 

r1ualit~· protection. 1.;PA ri;·comnwnds 
that Lhe BMPs chuse11: be ,lppropdate 
for the local community. minimize 
water quality impa('t,,;: and att.c>mpt to 
ina.lntain pre-developnwnt nmon con
ditions. In choosing appropriate Bl\lPs. 
EPA encourage;:; you to parti<.:ip.:ne in 
locally-based watershed plannin" ef
forts which attempt t.o invoh·e a di
verse group of stakeholders including 
interested eitizern>. When developing a 
program that is consistent with this 
measure's intent. EPA recommends 
that you adopt a planning· proces,,; that 
identifies the municipality·s progT<Un 
goals (e.g., minimize water t1ua,lity im
pacts resulting from post-construction 
runoff from new development and retie-
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veloprnent i. implementation strategies 
1 e.g .. adopt '' combination of structund 
,1.ncl or non·struct.m·al BMPsl. opernticm 
«nd main t PnancE-' policies and pro<'t'
d ures. and enforcement prol'ed ures. 111 
tlc>velopin" ~·our progTam. you should 
, ·onsider assessing Pxisting end i nance::;. 
policies. p:ugrams and studies that. <td 
iiress st.onn watt'!' runoff <1uality. In ad 
:lition t.o :t.~sess1ng tlw.-w existing iloc·u
•nenb and pruf.<1·.nns. you should pn;
ncle opporttmitif',.; to the pnhli<- to par
t. icipa tP iu t lw d1·v« lopnw11 t of t lw pro
c: ram. i\(<Jl ·stJ·ucttu·al BJ:VIPs .. u·e pre 
.._.,,ntativt· _hi.ions that Ln·nh·t' rna1ng·1• .. 

:~H'nt and ·'"un·•· c·ontrul., ,;ud1 ;1:;: poli 
ie:; and ~mlin:u1ct.'S ttat pruvidt: n· 

·1uin·me111..-· and standards tu din'<.·\ 
c:l'O\\"th H• 1d,,1111flc>d are:<s. pro'.t'Cl seil 
:-;itil··· art':1:-< ;-;uL h ,1;.:. wt.'tL1nL1" a1:d ripar
: u1 ,trea,.. ffL1 lllf.,i.in arnl or i1H.'ft·;.t:-;t' 
:pe11 ;--;pd.t·r·· \ ill\,lud1n~· a dt~dit'at .. ~d rund-

:11µ: :;uu1·c\·. for op,)n ~pac't-' ~·-tcquisit.ior1l. 

providt~ 1n.i !"{er:--. alou.~: ~t 1 l1:-{l ti \'t·' \\·at i:-·r 
:.odies. llL!limi;,<· impt·nious ;.:u1·fac-t>,... 
,uul minirnt/.P dbt ur\.1,uwt• of :iOils a.nrl 
\t'getatioi:. pol1t:it's or Ul'Liinalh't'" tli<tl 
··ncourn_g·,, rnfill Llevdopment in higher 
riensit.y u1·l ,~111 arf'as. a nll ~u·1."as with t'\ 
hting i11fn;-;trud Ltre: t·dm at.iun p1·11-
"ram;; fo1 <l1•vt'\oper;.; and tht' pul>liL· 
:i hour. proJt·<·t d,.,...,ic:ns tllat m1111111i;;,p 

watt'r qu,\lit'; impaC"ts: and nwc-tsun's 
~uch ,t:; minimization ot 1wrcen1 im1wr
" Lou.-; area :tltl'!' dP\'elopnwnt ancl mini
miz,n.ion of din·l'lly connected imper 
\ lOlh <U'Pd" :::;t t'Ucl Lll'dl BMP.-; indullt>: 
.-;torrute pLtl'ti•'PS such a:> wet pornls 
.1 nd extendPd-dd en ti on outlet sll uc. 
l lll't':-;: iiltr;i,ti,1n practices :;uch a::; 
~rasspd swales. sarnl filtpr:; and filter 
strips: aml infiltration prac:tict~:o such 
.1 A infil t.r;1 t ion basins <1 nll infi l t ration 
trenches. l·:PA l't'commends that vou 
"nsure tht' app1 opriate implementation 
of the c;t.nll't ur~ll Bl\IPs h.v considering· 
-;ome or ,tll of the following: pre-con
struction revit'W of BMP desi~ns: in
spections during construction t () verify 
BivIP;; art' 1milt. as desi!.rned: post-con
struction inspel'tion and maintenance 
of BMPs: and Pt'nalty provisions for the 
noncompliance with de::;ign. con::;truc
tion or o].Jeration and maintenance. 
:::itorm water technologies are con
stantly belng improved. and EPA rec
ommends that vour rec1uirements be 
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responsive to the:se changes. clevelop
ments or improvements in control 
technologie:s. 

(6) I'ullution praentiun.goud lluusc
keeping fur municipal operations. !i) You 
must develop and implement an oper
ation and maintenance program that 
includes a training component and has 
the ultimate g·oal of preventing or re
ducing· pollutant runoff from municipal 
operations. Using training materials 
that are available from l<JP A. your 
State. Tribe. or other organizations. 
your program must include employee 
training to prevent and reduce storm 
water pollution from activities such as 
park and open space maintenance. fleet 
and building· maintenance. new con
struction and land disturbances. and 
storm water system maintenance. 

(ii\ Guidance: EPA recommends that. 
at a minimum. you consider the fol
lowing in developing your program: 
maintenance activities. maintenance 
schedules. and long-term inspection 
procedures for structural and non
structural storm water controls to re
duce floatables and other pollutants 
discharged from your separate storm 
sewers: controls for reducing or elimi
nating the discharge of pollutants from 
streets. roads. highways. municipal 
parking lots. maintenance and storage 
yards. fleet or maintenance shops with 
outdoor storage areas. saltisand stor
age locations and snow disposal areas 
operated by you. and waste transfer 
stations: procedures for properly dis
posing of waste removed from the sepa
rate storm sewers and areas listed 
above (such as dredge spoil. accumu
lated sediments. floatables. and other 
debris): and ways to ensure that new 
flood management projects assess the 
impacts on water quality and examine 
existing projects for incorporating ad
di tiona1 water quality protection de
vices or practices. Operation and main
tenance should be an integral compo
nent of all storm water manag·ement 
programs. This measure is intended to 
improve the efficiency of these pro
grams and require new p:rc:igrams where 
necessary. Properly developed and im
plemented operation and maintenance 
programs reduce the risk of water qual
ity problems. 

(C) If an existing qualifying local pro
gram requires you to implement one or 
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mon~ of tlw minirnun-1 control meas
ures of paragraph ! IJ J of thi8 section. 
the :\PDES permitting authority may 
include conditions in your NPDES per
mit that direct you to follow that 
qualifying program's rec1uil'ements 
rather than the requirements of para
graph 1b1 of thi8 section. A qualifying 
local program is a local. State or Trib
al municipal storm water management 
progTarn that imposes. at a minimum. 
the relevant requirements of paragraph 
1b1 of this section. 

rLlllll In your permit application (ei
ther a notice of intent for coverage 
under a g·eneral permit or an individual 
permit application). you must identify 
and submit to your NPDES permitting 
a.uthority the following information: 

<i l The best management practices 
CRMPsl that you or another entity will 
implement for each of the storm water 
minimum control measures at para
graphs 1bHl\ through (bJ(6) of this sec
tion: 

rii \ The measurable goals for each of 
the Bi\IPs including. as appropriate. 
the months and years in which you will 
undertake required actions. including 
interim milestones and the frequency 
of the act.ion: and 

<iii) The person or persons respon
silile for implementing or coordinating 
your storm water management pro
gram. 

121 If you obtain coverage under a 
general permit. you are not required to 
meet any measurable goal< s) identified 
in your notice of intent in order to 
demornstrate compliance with the min
imum control measures in paragraphs 
!bH3\ through ib)(6) of this section un
less. prior to submitting your NOI. 
EPA or :-;our State or Tribe has pro
vided or issued a menu of BMPs that 
::i,ddresses each such minimum measure. 
Even if no regulatory authority issues 
the menu of BMPs. however. you still 
must comply with other requirements 
of the general permit. including good 
faith implementation of BMPs de
signed to comply with the minimum 
measures. 

131 Guidance: Either EPA or your 
State or Tribal permitting authority 
will provide a menu of BMPs. You may 
choose BMPs from the menu or select 
others that satisfy the minimum con
trol measures. 
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(e)(l) You must comply with any 
more stringent effluent limitations in 
your permit, including permit require
ments that modify, or are in addition 
to. the minimum control measures 
based on an approved total maximum 
daily load (TMDL) or equivalent anal
ysis. The permitting authority may in
clude such more stringent limitations 
based on a TMDL or equivalent anal
ysis that determines such limitations 
are needed to protect water quality. 

(2) Guidance: EPA strongly rec
ommends that until the evaluation of 
the storm water program in § 122.37. no 
additional requirements beyond the 
minimum control measures be imposed 
on regulated small MS4s without the 
agreement of the operator of the af
fected small MS4. except where an ap
proved TMDL or equivalent analysis 
provides adequate information to de
velop more specific measures to pro
tect water quality. 

(f) You must comply with other ap
plicable NPDES permit requirements. 
standards and conditions established in 
the individual or general permit. devel
oped consistent with the provisions of 
§§ 122.41 through 122.49. as appropriate. 

(g) Evaluation and assessmenf-(l) 
Evaluation. You must evaluate program 
compliance. the appropriateness of 
your identified best manag·ement prac
tices. and progress towards achieving 
your identified measurable goals. 

Non: TO PARAGHA!'ll (G)(l): The NPDES 
permitting authority may tletel'mine moni
toring· requirements for you in accordance 
with State Tribal monitoring plans appro
priate to your waternhed. Participation in a 
group monitoring program is encouraged. 

(2l Recordkeeping. You must keep 
records required by the NPDES permit 
for at least 3 years. You must submit 
your records to the NPDES permitting 
authority only when specifically asked 
to do so. You must make your records. 
including a description of your storm 
water manag·ement progTam. available 
to the public at reasonable times dur
ing regular business hours (see § 122. 7 
for confidentiality prov1s10n l. <You 
may assess a reasonable charge for 
copying-. You may require a member of 
the public to provide advance notice. l 

(3) Reporting. Unless you are relying 
on another entity to satisfy your 
NPDES permit obligations under 

§ 122.35 

§ 122.35(a). you must submit annual re
ports to the NPDES permitting author
ity for your first permit term. For sub
sequent permit terms. you must sub
mit reports in year two and four unless 
the NPDES permitting authority re
quires more frequent reports. Your re
port must include: 

(i) The status of compliance with per
mit conditions. an assessment of the 
appropriateness of your identified best 
management practices and progress to
wards achieving· your identified meas
urable goals for each of the minimum 
control measures: 

(ii) Results of information collected 
and analy2ed. including monitoring 
data. if anv. during the reporting pe
riod: 

(iiil A summary of the storm water 
activities you plan to undertake during 
the next reporting cycle; 

(iv l A change in any identified best 
management practices or measurable 
goals for any of the minimum control 
measures: and 

(V) Notice that you are relying on an
other governmental entity to satisfy 
some of your permit obligations (if ap
plicable!. 

[64 FR 68843. DPc. 8. UJ99J 

§ 122.35 As an operator of a regulated 
small MS4, may I share the respon
sibility to implement the minimum 
control measures with other enti
ties? 

(a) You may rely on another entity 
to satisfy your NPDES permit obliga
tions to implement a minimum control 
measure if: 

(1) The other entity. in fact. imple
ments the control measure: 

(2) The particular control measure. 
or component thereof. is at. least as 
stringent as the corresponding NPDES 
permit requirPment.: and 

C3) The other entity agrees to imple
ment the control measure on your be
half. In the reports you must. submit 
under §122.34cg)(3J. you must also speci
fy that you rely on another entity to 
satisfy some of your permit obliga
tions. If you are relying on another 
governmental entity regulated under 
section 122 to satisfy all of your permit 
obJig·ations. including your obligation 
to file periodic reports required by 
§ 122.34(g)(3 i. you must note that fact in 
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your NOL but you are not required to 
file the periodic reports. You remain 
responsible for compliance with your 
permit obligations if the other entity 
fails to implement the control measure 
(or component thereof). Therefore. 
EPA encourages you to enter into a le
gally binding agreement with that en
tity if you want to minimize any un
certainty about compliance with your 
permit. 

(bl In some cases. the NPDES permit
ting authority may recognize. either in 
your individual NPDES permit or in an 
NPDES general permit. that another 
governmental entity is responsible 
under an NPDES permit for imple
menting one or more of the minimum 
control measures for your small MS4 or 
that the permitting authority itself h; 
responsible. Where the permitting au
thority does so. you are not required to 
include such minimum control meas
ure(s) in your storm water manage
ment program. (For example. if a State 
or Tribe is subject to an NPDBJS permit 
that requires it to administer a pro
gram to control construction site run
off at the State or Tribal level and that 
program satisfies all of the require
ments of § 122.34(b)( 4 ). you could avoid 
responsibility for the construction 
measure. but would be responsible for 
the remaining minimum control meas
ures.) Your permit may be reopened 
and modified to include the require
ment to implement a minimum control 
measure if the entity fails to imple
ment it. 

[64 FR 68846, Dec. 8. 1999] 

§ 122.36 As an operator of a regulated 
small MS4, what happens if I don't 
comply with the application or per
mit requirements in §§ 122.33 
through 122.35? 

NPDES permits are federally en
forceable. Violators may be subject to 
the enforcement actions and penalties 
described in Clean Water Act sections 
309 (b), (c), and (g) and 505, or under ap
plicable State, Tribal, or local law. 
Compliance with a permit issued pursu
ant to section 402 of the Clean Water 
Act is deemed compliance. for purposes 
of sections 309 and 505, with sections 
301, 302, 306, 307, and 403, except any 
standard imposed under section 307 for 
toxic pollutants injurious to human 

40 CFR Ch. I (7-1-04 Edition) 

heal th. If you are covered as a co-per
mi ttee under an individual permit or 
unde1· a general permit by means of a 
joint Notice of Intent you remain sub
ject to the enforcement actions and 
penal ti es for the failure to comply with 
the terms of the permit in your juris
diction except as set forth in § 122.35(b). 

[6'1 r'R 688'!7. Dec. 8. 1999] 

§ 122.37 Will the small MS4 storm 
water program regulations at 
§§ 122.32 through 122.36 and § 123.35 
of this chapter change in the fu
ture? 

EPA will evaluate the small MS4 reg
ulations at §§ 122.32 through 122.36 and 
§ 123.35 of this chapter after December 
10. 2012 and make any necessary revi
sions. (EPA intends to conduct an en
hanced research effort and compile a 
comprehensive evaluation of the 
NPDES l\184 storm water program. 
EPA will re-evaluate the regulations 
based on data from the NPDES MS4 
storm water program. from research on 
receiving water impacts from storm 
water. and the effectiveness of best 
manag·ement practices (Bl.VIPs). as well 
as other relevant information sources. l 

[64 FR 68847. Dec. 8. 1999] 

Subpart C-Permit Conditions 

§ 122.41 Conditions applicable to all 
permits (applicable to State pro
grams, see§ 123.25). 

The following conditions apply to all 
NPDES permits. Additional conditions 
applicable to NPDES permits are in 
§ 122.42. All conditions applicable to 
NPDES permits shall be incorporated 
into the permits either expressly or by 
reference. If incorporated by reference. 
a specific citation to these regulations 
(or the corresponding approved State 
regulations) must be given in the per
mit. 

(a) Duty to comply. The permi ttee 
must comply with all conditions of this 
permit. Any permit noncompliance 
constitutes a violation of the Clean 
Water Act and is grounds for enforce
ment action; for permit termination, 
revocation and reissuance, or modifica
tion; or denial of a permit renewal ap
plication. 
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< 1 i The permi ttee :>hall compl,v with 
eff1uent standards or prohibitions es
Lablished under section 3071 al of the 
Clean Water Act for toxic pollutants 
a.nd \Vi th starnlanls for sewag·e sl udg·e 
use or disposal esta,blished under sec
tion 405<cli of the C\VA within the time 
provided in the regulations that Pstab
lish thesP standanb or prohi!Ji Uons or 
standards for si,wage sludg·e use or dis
posal. even if the permit has noi. yet 
been modified to i1worporat e the re
quirement. 

(2! The Clean Water Act pro\ides 
that any person who violates section 
301. 302. 306. 307. 308. 318 or 405 of the 
Act. or any permit condition or limiLa
tion implementing any such sections in 
a permit issued under section 402. or 
any requirement imposed in a 
pretreatment program approved under 
sections 402(a)(3i or 402<bH8) of the Act. 
is tmhject to a civil penalty not to ex
ceed $25.000 per day for each violation. 
The Clean Water Act provides that any 
person who negligently violates sections 
301. 302. 306. 307. 308. 318. or 405 of the 
Act. or any condition or limi ta ti on im
plementing· any of such sections in a 
permit issued under section 402 of the 
Act. or any requirement imposed in a 
pretreatment program approved under 
section 402(a)(3) or 402<h)(8) of the Act. 
is subject to criminal penal ties of $2.500 
to $25.000 per day of violation. or im
prisonment of not more than 1 year. or 
both. In the case of a second or subse
quent conviction for a negligent viola
tion. a person shall be subject to crimi
nal penalties of not more than $50.000 
per day of violation. or by imprison
ment of not more than 2 years. or both. 
Any person who knowingly violates 
such sections. or such conditions or 
limitations is subject to criminal pen
al ties of $5.000 to $50.000 per day of vio
lation. or imprisonment for not more 
than 3 years, or both. In the case of a 
second or subsequent conviction for a 
knowing violation. a person shall be 
subject to criminal penalties of not 
more than $100,000 per day of violation. 
or imprisonment of not more than 6 
years, or both. Any person who know
ingly violates section 301, 302, 303. 306, 
307, 308, 318 or 405 of the Act. or any 
permit condition or limitation imple
menting any of such sections in a per
mit issued under section 402 of the Act, 
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ami who knows at that time that he 
thereby plac·es anot.ber pel'Son in immi
m~nt, clangTr of death or serious bodily 
injury. sh<1.ll. upon conviction. he sub
JPCt to a filH' of' not more than S250.000 
or imprisonment of not more than 15 
yr'ars. or loot h. In the case of a second 
ot· subsequent con\·iction for a knowing 
t·ndang-ei·nwnt \'iolation. a person shall 
hp subject i o ;1 fine of not more than 
s;;oo.ooo 01 by imprisonment of not 
more than 30 ;,·pars. or both. An organi
zation. as defined in :;ection 
:309<cH3HBiiiiii uf t.he C\\'A. shall. upon 
conYiction of \'iolating the imminent 
danger provision. be subject to a fine of 
noL more than $1.000.000 and can be 
fined up to $2.000.000 for second or sub
se4uent convictions. 

r3i Any iwrson may be assessed an ad
ministrati \"e penalty by the Adminis
trator for \"iolating section 301. 302. 306. 
307. 308. 318 or 405 of this Act. or any 
permit cornlit.ion or limitation imple
menting any of such sections in a per
mit issued under section 402 of this 
Act. Administ,rative penalties for Class 
I violations are not to exceed $10.000 
per violation. with the maximum 
amount of any Class I penalty assessed 
not to exceed $25.000. Penal ties for 
Class II violations are not to exceed 
$10.000 per day for each day during 
which the \·iolation continues. with the 
maximum a.mount of any Class II pen
alty not to exceed $125,000. 

(bl Duty tu reapply. If the permittee 
wishes to continue an activity regu
lated by this permit after the expira
tion date of this permit. the permit.tee 
must apply for and obtain a new per
mit. 

(C) Need to halt or reduce activity not a 
defense. It shall not be a defense for a 
permittee in an enforcement action 
that it would have been necessary to 
halt or reduce the permitted activity 
in order to maintain compliance with 
the conditions of this permit. 

<d) Duty to mitigate. The permit.tee 
shall take all reasonable steps to mini
mize or prevent any discharge or 
sludge use or disposal in violation of 
this permit which has a reasonable 
likelihood of adversely affecting 
human health or the environment. 

(e) Proper operation and maintenancl?. 
The permittee shall at all times prop
erly operate and maintain all facilities 
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and systems of treatment and control 
(and related appurtenances) which are 
installed or used by the permittee to 
achieve compliance with the conditions 
of this permit. Proper operation and 
maintenance also includes adequate 
laboratory controls and appropriate 
quality assurance procedures. This pro
vision requires the operation of back
up or auxiliary facilities or similar sys
tems which are installed by a per
mi ttee only when the operation is nec
essary to achieve compliance with the 
conditions of the permit. 

(f) Permit actions. This permit may be 
modified. revoked and reissued. or ter
minated for cause. The filing of a re
quest by the permittee for a permit 
modification. revocation and 
reissuance. or termination. or a notifi
cation of planned changes or antici
pated noncompliance does not stay any 
permit condition. 

(g) Property rights. This permit does 
not convey any property rights of any 
sort. or any exclusive privilege. 

(h) Duty to provide information. The 
permittee shall furnish to the Director. 
within a reasonallle time. any informa
tion which the Director may request to 
determine whether cause exists for 
modifying. revoking and reissuing. or 
terminating this permit or to deter
mine compliance with this permit. The 
permittee shall also furnish to the Di
rector upon request. copies of records 
required to be kept by this permit. 

(i l Inspection and entry. The per
mi ttee shall allow the Director. or an 
authorized representative (including an 
authorized contractor acting as a rep
resentative of the Administrator). upon 
presentation of credentials and other 
documents as may be required by law. 
to: 

<1) Enter upon the permittee·s prem
ises where a regulated facility or activ
ity is located or conducted, or where 
records must be kept under the condi
tions of this permit; 

(2) Have access to and copy, at rea
sonable times. any records that must 
be kept under the conditions of this 
permit; 

<3) Inspect at reasonable times any 
facilities, equipment (including moni
toring and control equipment). prac
tices, or operations regulated or re
quired under this permit; and 

40 CFR Ch. I (7-1-04 Edition) 

(4l Sample or monitor at reasonable 
times. for the purposes of assuring per
mit compliance or as otherwise author
ized by the Clean Water Act. any sub
stances or parameters at any location. 

< j l lVlon itoring and records. <1 J Samples 
and measurements taken for the pur
pose of monitoring shall be representa
tive of the monitored activity. 

( 21 Except for records of monitoring 
information required by this permit re
lated to the permittee's sewage sludge 
use and disposal activities. which shall 
be retained for a period of at least five 
years <or longer as required by 40 CFR 
part 503). the permittee shall retain 
records of all monitoring information. 
including all calibration and mainte
nance records and all original strip 
chart recordings for continuous moni
toring instrumentation. copies of all 
reports required by this permit. and 
records of all data used to complete the 
application for this permit. for a period 
of at least 3 years from the date of the 
sample. measurement. report or appli
cation. This period may be extended by 
request of the Director at any time. 

(3l Hecords of monitoring informa
tion shall include: 

<i l The date. exact place. and time of 
sampling or measurements: 

<ii l The individual(s) who performed 
the sampling or measurements: 

dii) The date(sl analyses were per
formed: 

livl The individual(s) who performed 
the analyses: 

< v l The analytical techniques or 
methods used: and 

<vi l The results of such analyses. 
<4l Monitoring results must be con

ducted according to test procedures ap
proved under 40 CFR part 136 or. in the 
case of sludge use or disposal. approved 
under 40 CFR part 136 unless otherwise 
specified in 40 CFR part 503. unless 
other test procedures have been speci
fied in the permit. 

(5l The Clean Water Act provides 
that any person who falsifies. tampers 
with. or knowingly renders inaccurate 
any monitoring device or method re
quired to be maintained under this per
mit shall. upon conviction. be punished 
by a fine of not more than $10,000, or by 
imprisonment for not more than 2 
years. or both. If a conviction of a per
son is for a violation committed after a 
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first conviction of such person under 
this paragraph, punishment is a fine of 
not more than $20,000 per day of viola
tion. or by imprisonment of not more 
than 4 years. or both. 

<kl Signatory requirement. (1) All <'tP

plications. reports. or information sub
mitted to the Director shall be signed 
and certified. (See§ 122.22) 

(2l The CWA provides that any person 
who knowingly makes any false state
ment. representation. or certification 
in any record or other document sub
mitted or required to be maintained 
under this permit. including moni
toring reports or reports of compliance 
or non-compliance shall. upon convic
t,ion. he punished b:;- a fine of not more 
than $10.000 per violation. or lJy impris
onment for not more t,han 6 months per 
violation. or by both. 

(]) Repurtinq rl'qt1ire111('!1ts. tll Plunned 
c1wnqes. The permittee shall give no
tice to the Director a.s soon as possible 
of any planned physical alte1·ations or 
additions t.o the permitted facilit:.« No
tice is required only when: 

<il The alteration or addition to a 
permitted facility may meet one of t.he 
criteria for determining· whPt.her a fa
dli ty is a new soun·e in § 122.29c b 1: or 

(ii l The alteration or a.ddi. ti on could 
sig·nificantly change tlw nature 01· in
crease tht' quantit.y of pollut.ants dis
charged. This notification applie,; to 
pollutant.ti which ar·e t0ubject neither to 
effluent limitations in the permit. nor 
to notification re•1uirernentt0 under 
§ 122.42(a)(lJ. 

<iii) The alteration or addition re
sults in a significant chang·e in the per
mittee's sludge use or disposal prac
tices. and such alteration. a<ldit.ion. or 
change may justify t.he application of 
permit conditions that are clifferen t 
from or alJsent in Uw c-xisting permit. 
including notification of acldi tional use 
or disposal sites not, reported during 
the permit application process or not 
reported pursuant. to an approved iand 
application plan: 

(2l Anticipated non(·ompliuncc. The 
permit.tee shall give advance notice to 
the Director of any planned changes in 
the permitted facility or activity 
which may result in noncompliance 
with permit requirements. 

(3l Transfers. Thi::; permit is not 
transferable to any pernon except after 
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notice to the Director. The Director 
may require modification or revocation 
and reissuance of the permit to change 
the name of the permittee and incor
porate such other requirements as may 
lw necessary umler t.he Clean \Vat.er 
Act. (See § 122.61: in some cases. modi
fication or revocation and reissuance is 
mandatory.) 

c4J l\llonitoring reports. Monitoring re
sults shall bc- rPported at lhe intervals 
specified elsewht,re in thic; pr>rmit. 

til Monitoring· results must he re
ported on a Discharge Tvlonitoring Re
port < DMR 1 or forms provided or speci
fied by the Director for reporting· re
sults of monitoring of sludge use or dis
posal prac:t it-es. 

di.i If tlk pt:'rmittee monitors any 
pollutant mol'f' fret1uently than re
quired by the permit using test proce
dures apprU\ ed under 40 CFR part 136 
or. in thP l ltSP of slurlg·e use or disposal. 
approved under 40 CFR part. 136 unless 
otherwise ,;pecifit'll in 40 CFR part 503. 
or as specifl&'d in tht> permit. the rt'
sults of thit0 monitoring shall he in
cluded in tile calculation and reporting 
of tht• dat;-< submitted in the DMR or 
;; l urlge report in!.! form specified lJy the 
Director. 

iiiil Cakltlations for all limitations 
which re(1uire ,\.\'t'rag·ing of measure
ments shall utilize an arit.hmetic mean 
unlPss othetwhw ::;pec:ifietl hy tlw Direc
tor in the Jkl'mit. 

i5) Complwnu schedules. Reports of 
compliance or noncon1pliance with. or 
any progres,.; n·ports on. interim and 
final requiremPnts contained in any 
compliancP schPdule of this permit 
shall be c;n llmitted no later than 14 
cla,ys following Pach schedule date. 

i6J Tu:ent:z;-fl;ur hmn reportinq. ii) Tht> 
pPrmittee c;hall report any noncompli
ance which may Pncianger health or the 
environment. Any information shall be 
provided ora.lly within 24 houn; from 
the time the pPrmitlee becomes aware 
of the circumstances. A written sub .. 
mission sha.11 al::;o be provided within 5 
days of the time the permit.tee becomes 
aware of th<' circumstances. The writ
ten submission ;-;hall contain a descrip
tion of th1.~ noncompliance and its 
c,iuse: the period of noncompliance. in
cluding exact ddtes and times. ~ind if 
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the noncompliance has not tJeen cor
rected, the anticipated time it is ex
pected to continue: and steps taken or 
planned to reduce, eliminate. and pre
vent reoccurrence of the noncompli
ance. 

(ii) The following shall be included as 
information which must be reported 
within 24 hours under this paragraph. 

<A) Any unanticipated bypass which 
exceeds any effluent limitation in the 
permit. <See §122.41(g·). 

(B) Any upset which exceeds any ef
fluent limitation in the permit. 

(C) Violation of a maximum daily 
discharge limitation for any of the pol
lutants listed by the Director in the 
permit to be reported within 24 hours. 
(See § 122.44( g).) 

(iii) The Director may waive the 
written report on a case-by-case basis 
for reports under paragraph (})(6)(ii) of 
this section if the oral report has been 
received within 24 hours. 

(7) Other noncompliance. The per
mittee shall report all instances of 
noncompliance not reported under 
paragraphs (l) (4). (5). and (6) of this 
section, at the time monitoring reports 
are submitted. The reports shall con
tain the information listed in para
graph (1)(6) of this section. 

CB> Other information. Where the per
mittee becomes aware that it failed to 
submit any relevant facts in a permit 
application, or submitted incorrect in
formation in a permit application or in 
any report to the Director. it shall 
promptly submit such facts or informa
tion. 

(m) Bypass-<1) Definitions. (i l Bypass 
means the intentional diversion of 
waste streams from any portion of a 
treatment facility. 

(ii) Severe property damage means sub
stantial physical damage to property. 
damage to the treatment facilities 
which causes them to become inoper
able. or substantial and permanent loss 
of natural resources which can reason
ably be expected to occur in the ab
sence of a bypass. Severe property 
damage does not mean economic loss 
caused by delays in production. 

<2) Bypass not exceeding limitations. 
The permi ttee may allow any bypass to 
occur which does not cause effluent 
limitations to be exceeded. but only if 
it also is for essential maintenance to 
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assure efficient operation. These by
passes are not subject to the provisions 
of paragraphs (m)(3) and (ml<4) of this 
section. 

,31 .Yotice-d) Anticipated bypass. If 
the permittee knows in advance of the 
need for a bypass, it shall submit prior 
notice. if possible at least ten days be
fore the date of the bypass. 

'ii 1 Cnanticipated bypass. The per
mittee shall submit notice of an unan
ticipated bypass as required in para
graph '1H6> of this section (24-hour no
tice). 

,41 Prohibition of bypass. <il Bypass is 
prohibited. and the Director may take 
enforcement action against a per
mittee for bypass, unless: 

1 Ai Bypass was unavoidable to pre
\·ent loss of life. personal injury. or se
\·ere property damage: 

tB 1 There were no feasible alter
nati\·es to the bypass, such as the use 
of auxiliary treatment facilities. reten
tion of untreated wastes. or mainte
nance during normal periods of equip
ment downtime. This condition is not 
satisfied if adequate back-up equip
ment should have been installed in the 
exercise of reasonable engineering 
judgment to prevent a bypass which oc
curred during normal periods of equip
ment downtime or preventive mainte
nance: and 

1C1 The permittee submitted notices 
as required under paragraph (m)!3) of 
this section. 

(ii 1 The Director may approve an an
ticipated bypass. after considering its 
adverse effects. if the Director deter
mines that it will meet the three con
ditions listed above in paragraph 
'm H 4 >1 i l of this section. 

(111 ['pset-(1) Definition. Upset means 
an exceptional incident in which there 
is unintentional and temporary non
compliance with technology based per
mit eff1 uent limitations because of fac
tors beyond the reasonable control of 
the permittee. An upset does not in
clude noncompliance to the extent 
caused by operational error. improp
erly designed treatment facilities, in
adequate treatment facilities. lack of 
pre\·entive maintenance. or careless or 
improper operation. 

( 21 Effect of an upset. An upset con
stitutes an affirmative defense to an 
action brought for noncompliance with 
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such technology based permit effluent 
limitations if the requirements of para
graph <nH3l of this sect.ion are met. No 
determination made during adrn i nis
tratiYe review of claims t.hat non
compliance was caused b:-.,T upset. and 
before an ac:tion for noncompliancP is 
final atlministrati\'P act.ion subject to 
juclicial review. 

rai Conditions 111'( 1'SsC/l"j/ ,,,,. u tielll

l})ISfrulion of upsC't. A Pt'rmittee who 
wi,,;hes to estahlish the· ,1f'firmat.ive rle
fense of upset :c;hall tlPrnonst.r<lt.t'. 
through proper]:'.• ,.;J>nwd. contPlllJlOl\l.
neous opentting· log:~ or ot.lwr l'Pll'nlnt 
evidence that: 

ti) An upset oc1·unt·ti and that the 
permittee c<1l1 irle111ify tlw l':n1:-;er,.;1 of 
tlw up:-;et: 

!iil Tht' permitted tadlit.v wns al the 
time heiug pro1wrl;\· ovt·n1t.ed: nnd 

(iii• The pprmitl•'•' ,.:uhmittPd 111•tict' 
of the upset .i.s req u i1·1'li in pa rag·1 ,lph 
il 11()\\ ii H Bi of this "'~''· t ion 12-:1 hour no
t,ke 1. 

riY 1 The permit Lt't' ,·cimplied witt-1 2tn:-,· 

remedial mea,;urt'> rH1uired urnler 
paragTaph ( ll 1 of th i1' .~cl't ion. 

(4) B;udc11 of pro"' 111 any •'l1fC>l'l'P

rnent proceeding t.h1• pennitteP !-leeking 
t.o t~st.<i.bliAh tlw oc·1·u1·1·t·ncc of an up:wt 
has t.lk liunh•n or µroot 

'.C!Pan Watt•r Act <33 \ °'·(" l2i'>l ,,; -'ll/. '·,.;,if,., 
Drinking \\'ate!' A1'1 '· !2 \' "C'. :)1JQf ,., "'L/. 1. 

Clean Air At't 11:2 l'.'•l' ·;401 !'I '<'CJ.'. RP
~ource Consen·,;t ion .tittl Ee<'O\'Pl''.' A, ! < 0U 
U.ti.C'. li901 r'/ 'cc/.'' 
[18 FR 11L)3. Apl'. l. 1'18:l. •L" anwmlcd ,it 18 
FH 39620. :->ept. 1. HJS:l: 19 FH 380-19. ~ept. :.l6. 
1981: 50 FR !:il-1 .. ran. :n. W85: 50 FR mno Ft•h. 
19. 198'i: 'il FR 255. Jan 1. 1988: ci1 FH '8783. 
Ma.\' 2. 1989: 6.'i FH ~30908. !\lay 1'>. 2000 I 

* 122.42 Additional conditions appli
cable to specified categories of 
NPDES permits (applicable to State 
NPDES programs, see~ 123.25). 

The following condi lions. in atldi t ion 
t,o those set forth in § 122.41. apply to 
all NPDES permit;-; within the cat
egories specified below: 

(al E.ri.;ting mu11uti1d11ri11g, rnmmnr-iul. 
mining, and silricul/uru/ dischargers. In 
addition to the reporting· requirenwnts 
under § 122.41(1 l. all existing· man ufac
turing. commercial. mining·. and sil
vicultural discharg·ers must notify the 
Director as soon as t.he.v know or haYe 
reason to t)elieve: 
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<ll That. any activity has occurred or 
will occur which would result in the 
discharg·e. on a routine or frequent 
ln.si:;. of any toxic pollutant which is 
not limited in tlw permit.. if that dis
l'harge \\'ill Pxceed the highe:;t of the 
following· "not.ifict1tion levels": 

ril One llunrlrPd microgra.ms pt:r liter 
! 100 fl g l ): 

(ii 1 Tv\·u ln11Hired rnkrogTams per 
liter f200 p ,_; J 1 for acrolein and C\.c:rylo
nlt.rile: fi\ t' h\rntln·d micrograms per 
Lte1· 1.')00 p ~· J •fur ~.·1-clinitroplwnol and 
for :2-metl1\·l-Ui·dinitrnpht~nol: dnd one 
rnillil!.ram P('J' lit1•1· <l mgl1 fur c1.nti· 
lllOll\': 

iiii1 Fi\<' ;;, tmws the nrnximmn con
,_ "nt.ra ti on ,. ,1] ll" rt'po1·tt•d for t lrn t pol· 
lt1tant in tll•.' iwnuit application in ac· 
, 1mhrnce \\'11 h ~ 12'.].21\ ~ii 71: or 

liv 1 Thf' 1<'\ d ""'ta!Jlishf'll 1>;; the Di
; eC'tor in"', [)!'<Llm.·« withs 122.Hifl. 

i21 Tha.t .rn,\· ,;<"tint;; !ms O<TU!Tt:ll 01 

\1.ill u<_·cur whitl1 i.1·ould l'Pfmlt in any 
d1Acl1.u·gt'. on ,\ non-routine or infrt" 
'r'-l•'l'it hasi". "f .i 1 oxk pollutant which 
i~ 1101 lirni\t·d in tlw pt'JTnit. iftlrnt. llb 

irnrg·t· will •':..:c 1:•·•l tlw highest of th,· 
L 111 cn,·j ng- "'u i 1 t i1 t :._- ~1 t ion le\· t' ls···. 

\i) FiYe htti.i.dtt·il n1icrc>i:2Ta1n;-; J.lPl' liter 
, ·.oo pg 1 •: 

iii 1 Ont· nHlli>~Lun Pt't lit.t'l' ; 1 mg l 1 

f11r antin1C1:i.\·. 
, ii.i l TP!i r 10 t. tlllt'S i. he m;txirnum 

, "nu•nt:r;U ion \ <tlut• rPpurtell for th<tt 
pollutant .in the· permit ,tp1J!icat ion in 
ci,·conl::rn'"' with§ 122.2l(g ir7i. 

iiv1 Tht· lt'Vei btahlislwd h:-,' the Di-
1 »d.01· in <1<.'dil'i.Lllll.'C with§ 122.-Mi fl. 

ibl !'uhlid1; 111, nc!I !reot•ll<'lll 1rrnl;;,;. All 
POT\Vs muo;t p!'O\'idP a.dequat.e notict: 
t.i the Din'' tor ''t the following: 

•ll Any 11ew rntrolluction of pollut· 
<<nt;:; into t lw l'OT\\' from an indirect 
di,;charge1 whid1 would ht' sulijeet. to 
,-,t•ction :301 01· Jllt) of CWA if it wt•1·e di
t,...ctl.\· dis··lt.u~~rn~ those pollutanb: 
crnd 

(2! Any :0uh:~Lrnt1dl change int.he vol
Llme or ch<trnltt'l of pollutant.;.; being 
introclucetl into that. POTW hy a source 
introducing pollutants into the POT\\' 
at the timt' of i:-;suance of the permit. 

f3l For purposes of this parag-raph. 
adequate notice shall include informa
tion on (il the Quality and quantit:v of 
effluent introduced into the POTW. and 
di) any tll1ti('ipated impact of the 
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cha111':e on the quantity or quality of ef
fluent to he discharge<] from tht! 
POTW. 

(C) }vfunicipal separate storm sciccr sys
tems. The operator of a large or me
dium municipal separate storm .sewer 
system or a municipal separate storm 
sewer that has been designated by the 
Director under § 122.26( a H 1 )< v l of thi::; 
part must submit an annual report by 
the anniversary of the date of the 
issuance of the permit for such system. 
The report shall include: 

(1) The status of implementing the 
components of the storm water man
agement program that are established 
as permit conditions: 

<2l Proposed changes to the storm 
water management programs that are 
established as permit condition. Such 
proposed changes shall be consistent 
with § 122.26(!ll(2l(iii l of this part: and 

( 3) Revisions. if necessary. to the as
sessment of controls and the fiscal 
analysis reported in the permit appli
cation under §122.26<dH2Hivl and 
(d)(2)(v) of this part: 

<4l A summary of data. including 
monitoring data, that is accumulated 
throughout the reporting year: 

< 5 l Annual expenditures and budget 
for year following each annual report: 

<6l A summary describing t.he number 
and nature of enforcement actions. in
spections. and public education pro
grams: 

(7l Identification of water quality im
provements or degradation: 

(cl) Storm water discharges. The initial 
permits for discharges composed en
tirely of storm water issued pursuant 
to§ 122.26(e)(7l of this part sha11 require 
compliance with the conditions of the 
permit as expeditiously as practicable. 
but in no event later than three year8 
after the date of issuance of the per
mit. 

(el Concentrated animal feeding oper
ations (CAFOs). Any permit issued to a 
CAFO must include: 

(1) Requirements to develop and imple
ment a nutrient management plan. At a 
minimum. a nutrient management plan 
must include best management prac
tices and procedures necessary to im
plement applicable effluent limitations 
and standards. Permitted CAFOs must 
have their nutrient management plans 
developed and implemented by Decem-
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her :n. 2006. CAFOs that seek to obtain 
co\·eras;e under a permit after Decem
ber :n. 2006 must have a nut1·ient man
as;ernent plan developed and imple
nwnte1l upon the date of permit cov
erage. The nutrient management plan 
must. to the extent applicable: 

1 i' Ensure adequate storage of ma
nure. litter. and proce8s wastewater. 
including procedures to ensure proper 
operation and maintenance of the stor
a '-' e facilities: 

1 ii; Ensure proper management of 
mortalities <i.e .. dead animals) to en
;;ure that they are not disposed of in a 
liquid manure. storm water. or process 
1Ya:otewater storage or treatment sys
tem that is not specifically designed to 
u·e,H animal mortalities: 

1iii 1 Ensure that clean water is di
nned. as appropriate. from the pro
duction area: 

1i\·1 Prevent direct contact of con
fined animals with waters of the 
Cnited States: 

1 \'; Ensure that chemicals and other 
contaminants handled on-site are not 
di:::posed of in any manure. litter. proc
ess wastewater. or storm water storage 
or treatment system unless specifically 
desisrned to treat such chemicals and 
other contaminants: 

1,.i1 Identify appropriate site specific 
consen·ation practices to be imple
mented. including as appropriate buff
ers or equivalent practices. to control 
runoff of pollutants to waters of the 
Cnited States: 

1 \'ii; Identify protocols for appro
priate testing· of manure. litter. process 
wastewater. and soil: 

1\'iii1 Establish protocols to land 
apply manure, litter or process waste
water in accordance with site specific 
nutrient management practices that 
ensure appropriate agricultural utiliza
tion of the nutrients in the manure. 
litter or process wastewater: and 

1 ix i Identify specific records that will 
be maintained to document the imple
mentation and management of the 
minimum elements described in para
graphs <e)(lJ(i) through <e)(l)(viiil of 
this section. 

121 Recordkeepinq requirements. (i) The 
permitt.ee must create. maintain for 
fin; ;--ears. and make available to the 
Director. upon request. the following 
records: 
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I;\! .-\[! aµplic<1Jil1· rr'> 1)!'dS ident :11Pd 
pULili<l!ll, p;i,rag-ni.ph !c'Hl)(iXi Of thlS 

:--:.ecLiun: 
1H: ~n <tddirion. all CAFO,,; sul1jer·t lo 

10 CFR part 113 must comply with 
~·ecorci keeping reriuirements a:", speci
fied in §'112.37\l_il and 1c;1 and §·i12.47(!,1 
anrl 'Cl. 

(J·[ 1 A cop~· of tlw C . .\FO's site-.3pecific 
nutrient management. plan must. be 
maintained on site and made avai.lal:ile 
to the Director upon rPquest. 

< 3 l Requirements relating to trans/er uf 
mcwure or process waslezratcr to 11t/1er 
persons. Prior to t,ransferring manure. 
litter or process wastewater to other 
persorn;. Large CAFOs must providt" the 
recipient of the manure. litter or proc
ess wastewater with the most current 
nutrient analysis. Ttw ;tnalysis pro
vided must be c:orndstent with the re
quirements of 40 CFR part 412. Lan;-e 
CAFOs must retain for five years 
records of the date. recipient name and 
address. and a.pproxim<tte amount of 
manure. litter or process wastewater 
transferred to another person. 

<4l Annual reporlin_q requirements for 
CAFOs. The permittee must submit an 
annual report to the Direct.or. The an
nual report must include: 

<il The number and type of animals. 
whether in open confinement or housed 
under roof (beef cattle. broilers. layers. 
sw111E· weighing 55 pounds or more. 
swine weighing less than 55 pounds. 
mature dairy cows. ,fairy heifers. veal 
calves. sheep and lambs. horses. ducks. 
turkey::;, other 1: 

<iil .Estimated amount of total ma
nure. litter R.nrl process wastewater 
generated by the CAFO in the pre\·ious 
12 rnont.hs <tons1gallom::1: 

<iii l E<1timated amount of total ma
nure. litter and process wastewater 
trarn;ferred to other person hy the 
CAFO in the previ.ous 12 month~ i terns. 
gallonsl: 

<iv 1 Total numbf:'r of acres fen land 
applicatton covered by the nutrient 
management plan developed in accord
ance with paragraph (e)(ll of this sec
tion: 

( v l ·1'otal number of acres under con
trol of t.he CAFO that were used for 
land application of manure. litter and 
process wastewater in the previous 12 
montho;: 

§ 122.43 

t \~1 l ~u1Y:n1ar:; c~t all nL.1..nnrt.). J·\t t·p1 

<1ml proce:os was\'<-~wat.er dbchnrs:t·:
I! om 1 l:e pnH.i11dic111 ;Hea that. lu\-e '" -
' 11nt>cl in rhc 1ii·eyious 12 months. rn
cluding tlci '.e. time. and apprwdmat!-' 
\'Olume: and 

(\'ii 1 A :'>ta.tenwnt indicating whethe1 
the current ve!'sion of the CAFO's nn·
t.rient rn;lnagenwnt. plan was deYeloped 
u1· appro\ ed );~- a certifiP<l nu trit·n t 
managemei1t pLlnner. 

i ·Hl FR 11153. .\pr 1. 1983. a~ amended at rn 
FR 380:HJ Se;>t 26. 198'1: 50 FR 4514. Jan. 31. 
1985: 55 FR 4807:1 Nov. 16. 1990: 57 FH 60+1H. 
D"c 18. 1992. fl8 FR 7268. B'eh. 12. 2003 J 

~ 122.43 Establishing permit conditions 
(applicable to State programs, see 
§ 123.25). 

la) In addition to conditions required 
rn all permits i§§ 122.41 and 122.42J. the 
Direct.or shall establish conditions. as 
required on a case-by-case basis. to 
provide for and assure compliance with 
ail applicable requirements of CWA and 
regulations. These shall include condi
tions unc!Pr §§ 122.46 t duration of per
mits l. 122.47(al <schedules of compli
ance1. 122.48 tmonitoringl. and for EPA 
permits onl:v 122.47(bl (alternates 
schedule of compliance) and 122.49 (con
::;iderations under Federal lawJ. 

(bHll For a State issued permit. an 
applicable requirement is a State stat
utory or reg·ulatory requirement which 
takes effect prior to final administra
tive disposition or a permit. For a per
mit issued by EPA. an applicable re
quirement is a statutory or regulatory 
requirement tincluding any interim 
final regulation l which take::; effect. 
prior to the issuance of the permit. 
Section 124.H \l'eopening of comment 
period) provides a means for reopening 
EPA permit proceedings at the discre
tion of the Director whert:; new require
ments become effective during the per
mitting process and are of sufficient 
magnitude to make additional pro
ceedings dPsirable. For State and EPA 
administered programs. an applicable 
requirement is also any requirement 
which takes effect prior to the mod1-
ftcation or revoca t.ion and reissuance of 
a permi1. t.o the extent allowed in 
~ l2:u;2. 
' (2l New 01· reissued permits. and to 
the extent allowed under § 122.62 modi
fied or revoked and reissued permits. 
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shall incorporate each of the applicah le 
requirements referenced in §§ 122.'14 and 
122.45. 

\Cl Incorpornlion. All permit c;ornli
tions shall be incorporated either ex
pressly or by reference. If incorporated 
by reference. a specific citation to the 
applicable regulations or requirements 
must be given in the permit. 

[48 FR 11153. Apr. 1. 198:l. as am.ended at 65 
FR 30908. Ma~- 15. 2000] 

§ 122.44 Establishing limitations, 
standards, and other permit condi
tions (applicable to State NPDES 
programs, see§ 123.25). 

In addition to the conditions estab
lished under § 122.43<al. each NPDES 
permit shall include conditions meet
ing the following requirements when 
applicable. 

la)(l) Technology-based effluent limita
tions and standards based on: effluent 
limitations and standards promulgated 
under section 301 of the CW A. or new 
source performance standards promul
gated under section 306 of CW A. on 
case-by-case effluent limitations deter
mined under section 402( a)( 1) of CW A. 
or a combination of the three. in ac
cordance with § 125.3 of this chapter. 
For new sources or new dischargers. 
these technology based limitations and 
standards are subject to the provisions 
of§ 122.29( d) (protection period). 

<2) Monitoring waivers for certain 
guideline-listed pollutants. 

(iJ The Director may authorize a dis
charger subject, to technology-based ef
fluent limitations guidelines and 
standards in an NPDES permit to fore
go sampling of a pollutant found at 40 
CFR Subchapter N of this chapter if 
the discharger has demonstrated 
through sampling and other technical 
factors that the pollutant is not 
present in the discharge or is present 
only at background levels from intake 
water and without any increase in the 
pollutant due to activities of the dis
charger. 

(ii) This waiver is good only for the 
term of the permit and is not available 
during the term of the first permit 
issued to a discharger. 

(iii) Any request for this waiver must 
be submitted when applying for a re
issued permit or modification of a re
issued permit. The request must dem-
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on:otLHe through sampling· or other 
technica.l informat.ion. inclL;ding- infor
ma Lion generated during· an earlier per
mit term t11at the pollut.ant is not 
pre:oent in the discharge or is present 
only at background h'vels from intake 
watt'r and without any increase in the 
pollutant due t.o acti\-ities of the dis
charger. 

1 i,- i Any gTant of the rnoni toring 
wai\'PI' must be included in the permit 
a;; an express permit condition and the 
reasons supporting the grant must be 
documented in the permit's fact. sheet 
or statement of basis. 

< v l This provision does not supersede 
certification processes and require
ments already established in existing· 
effluent limitations guidelines and 
standards. 

( b H 1 l Other effluent limitations and 
standards under sections 301. 302. 303. 
307. 318 and 405 of CWA. If any applica
ble toxic effluent standard or prohibi
tion (including any schedule of compli
ance specified in such effluent standard 
or prohibition) is promulgated under 
section 307(a) of CWA for a toxic pollut
ant and that standard or prohibition is 
more stringent than any limitation on 
the pollutant in the permit. the Direc
tor shall institute proceedings under 
these regulations to modify or revoke 
and reissue the permit to conform to 
the toxic effluent standard or prohibi
tion. See also § 122.41< a). 

(2) Standards for sewage sludge use or 
disposal under section 405(d) of the CWA 
unless those standards have been in
cluded in a permit. issued under the ap
propriate provisions of subtitle C of the 
Solid Waste Disposal Act. Part C of 
Safe Drinking Water Act. the Marine 
Protection. Research. and Sanctuaries 
Act of 1972. or the Clean Air Act. or 
under State permit programs approved 
by the Administrator. When there are 
no applicable standards for sewage 
sludge use or disposal. the permit may 
include requirements developed on a 
case-by-case basis to protect public 
health and the environment from any 
adverse effects which may occur from 
toxic pollutants in sewage sludge. If 
any applicalJle standard for sewage 
sludge use or disposal is promulgated 
under section 405< dl of the CW A and 
that standard is more stringent than 
any limitation on the pollutant or 
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practice in the permit. the Di.rector 
may initiate proceedings under these 
regulations to modify or revoke ancl re
issue the permit to conform to the 
standard for sewage sludg·e use or dis
posal. 

(3i Requirement::; applicable to cool
ing water intake structures at new fa
cilities under section 316Cbl of the 
C\VA. in accordance with part 125. sub
part I. of this chapter. 

(c) Reopener clause: For any permit 
issued to a treatment works treating 
domestic sewage !including· "sludge
only facilities"), the DirPctor shall in
clude a reopener clau::;e to incorporate 
any applicable standard for sewage 
sludge use or disposal promulgated 
under section 405( di of the C\VA. The 
Director may promptly modify or re
voke and reissue any permit containing 
the reopener clause required by t;his 
paragraph if the standard for sewa~rn 
sludge use or disposal is more stringent 
than any requirements for sludge use 
or disposal in the permit, or con tru ls a 
pollutant or practice not limited in the 
permit. 

(d) Water qualilJJ standards and State 
requirements: any requirements in a1lcli
tion to or more stringent than promul
gated effluent limitations guidelines or 
standards under sections 301. 304. 306. 
307. 318 and 405 of CW A necessary to: 

< 1) Achieve water quality stanuards 
established under section 303 of the 
CWA. including State narrative cri
teria for water quality. 

<iJ Limitations must control all pol
lutants or pollutant parameters (either 
conventional, nonconventionaL 01· 

toxic pollutants> which the Dirt>ctor 
determines are or may be dischar~ed at 
a level which will cam:>e. have thP rea
sonable potential to cause. or con
tribute to an excursion a.hove any 
State water quality standard. inl'lud
ing State narrative criteria for water 
quality. 

(ii l When determining whether a dis
charge causes. has the reasonable po
tential to cause. or contributes to an 
in-stream excursion above a nanat.ive 
or numeric criteria within a ::>tate 
water quality standard. the permitting 
authority shall use proceclures which 
account for existing controls on point 
and nonpoint sources of pollution. the 
variability of the pollutant or pullut-
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ant parameter in the effluent. the sen
sitivity of the species to toxicity test
ing (when evaluating whole effluent 
toxicity), and where appropriate. the 
dilution of the effluent in the receiving 
water. 

<iii> When the permitting authority 
determines. using the procedures in 
JJaragraph (<})(1 )(ii) of this section. that 
a discharge causes. has the reasonable 
potential to cause, or contributes to an 
in-stream excul'sion above the allow
able ambient concentration of a State 
numeric criteria within a Statt' water 
quality standard for an individual pol
lutant. the permit must contain efflu
ent limits for that pollutant. 

dvJ When the permitting· authority 
determines. using the procedures in 
paragraph 1 d li 1 H ii ) of this section. that 
a discharg·t> causes, has the reasonable 
potential to cause. or contributes to an 
in-stream excursion above t.he numeric 
criterion for whol2 effluent toxicity. 
the permit must con tarn effluent lim
its for wholP effluent toxicit.y. 

(VJ Except as provided in this sub
paragraph. when the permitting au
t.hority dPtermines. using the proce
dures in paragraph \d)(l )(ii) of this sec
tion. toxicity testing rlata. or other in
formation. that. a discharge causes. has 
the reasonable potential to cause. or 
contributes to an in-stream excursion 
above a narrative criterion within an 
applicable State ·water quality stand
ard. the pfffmit must contain effluent 
limits for whole effluent toxicity. Lim
its on whole effluent toxicity are not 
necessary where the permitting· au
thority demonstrates in the fact sheet 
or statement of basis of the NPDES 
permit. using the procedures in para
graph (dHl•(iil of this section. that 
chemical-:cpecific limits for the efflu
ent are sufficient to attain and main
tain applicable numeric and narrative 
State water quality standards. 

\Vil Wht·re a State has not estab
J-ishe<l a \•mt.er quality criterion for a 
specific chemical pollutant that is 
present in an effluent at a concentra
tion that ,_ :rnse:'i. has the reasonable po-
1 Pntial to cause. or contributeR to an 
excursion above a narrative criterion 
within an applicable State water qual
ity standard. the permitting authority 
must establish effluent limits using 
one or morP of the following options: 
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(A) Establish effluent limits using a 
calculated numeric water quality cri
terion for the pollutant which the per
mitting authority demonstrates will 
attain and maintain applicable nar
rative water quality criteria and will 
fully protect the designated use. Such 
a criterion may be derived using· a pro
posed State criterion. or an explicit 
State policy or regulation interpreting· 
its narrative water quality criterion. 
supplemented with other relevant in
formation which may include: EPA ·s 
Water Quality Standards Handbook. 
October 1983. risk assessment data. ex
posure data, information about the pol
lutant from the Food and Drug Admin
istration. and current EPA criteria 
documents: or 

(B) Establish effluent limits on a 
case-by-case basis. using EPA's water 
quality criteria. published under sec
tion 304caJ of the CWA. supplemented 
where necessary by other relevant in
formation: or 

<Cl Establish effluent limitations on 
an indicator parameter for the poll ut
ant of concern. pro\·ided: 

(] l The permit identifies which pol
lutants are intended to be controlled 
by the use of the effluent limitation: 

(2! The fact sheet required by § 124.56 
sets forth the basis for the limit, in
cluding a finding that compliance with 
the effluent limit on the indicator pa
rameter will result in controls on the 
pollutant of concern which are suffi
cient to attain and maintain applicable 
water quality 5tandards: 

(3) The permit requires all effluent 
and ambient monitoring necessary to 
show that during the term of the per
mit the limit on the indicator param
eter continues to attain and maintain 
applicable water quality standanls: and 

<4> The permit contains a reopener 
clause allowing the permitting author
ity to modify or revoke and reissue the 
permit if the limits on the indicator 
parameter no longer attain and main
tain applicable water quality stand
ards. 

<vii) \Vhen developing water quality
based effluent limits under this para
graph the permitting authority shall 
ensure that: 

<Al The level of water quality t.o be 
achieved by limits on point sources es
tablished under this paragraph is de-
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ri\·ed from. and complies with all appli
cable water quality standards: and 

1Bl Effluent limits developed to pro
tect a narrative water quality cri
terion. a numeric water quality cri
terion. or both. are consistent with the 
,1ssnmptions and requirements of any 
available wasteload allocation for the 
discharge prepared by the State and 
approved by EPA pursuant to 40 CFR 
130.7. 

12l At.tain or maintejn a specified 
water (!Uality through water quality 
related effluent limits established 
under section 302 of C\VA: 

1 3) Conform to the conditions to a 
State certification under section 401 of 
the CWA that meets the requirements 
of §124.53 when EPA is the permitting 
authority. If a State certification is 
stayed by a court of competent juris
diction or an appropriate State board 
or agenc:v. EPA shall notify the State 
that the Agency will deem certifi
cation waived unless a finally effective 
SLH.e certification is received within 
sixty days from the date of the notice. 
If t.he State cloes not forward a finally 
effective certification within the sixty 
day period. EPA 5hall include condi
tions in the permit that may be nec
es:sary to meet EPA· s o blig·a ti on under 
section 301<bJ0)(C) of the CWA; 

( 4 i Conform to applicable water qual
ity rectuirements under section 401Ut)(2) 
of CWA when the discharge affects a 
State other than the certifying State; 

1.S1 Incorporate any more stringent 
lirnitations. treatment standards. or 
schedule of compliance requirement.s 
establbhed under Federal or State law 
or regulations in accordance with sec
tion 30l(bHll<Cl ofCWA: 

(6l Ensure consi5tency with the re
([uirements of a Water Quality Manage
ment plan approved hy EPA under sec
tion 208Chl of CWA; 

<7l Incorporate section 403<cl criteria 
under part 12.5. 5ubpart M. for ocean 
discharges: 

<8l Incorporate alternative effluent 
limitations or standards where war
ran tell by "fundamentally uifferen t fac
tors." under 40 CFR part 125. suhpart D; 

<9l Incorporate any other appr0priate 
requirement::\. conditions. or limita
tions (other than effluent limitations) 
into a new source permit to the extent, 
allowed b~' the National Environmental 
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Policy Act, 42 U.S.C. 4321 et seq. and 
section 511 of the CW A. when EPA is 
the permit issuing authority. rSee 
§ 122.29<c )). 

(e'i Technologu-based controls for toxir: 
pollutants. Limitations established 
under paragraphs (al. (b). or <d1 of this 
section. to control pollutants meeting 
the criteria lis led in paragraph ( e )( 1) of 
this section. Limitatiorn; will be estab
lished in accordance with paragraph 
<eH2> of this section. An explanation of 
the development of these limitations 
shall be included in the fact i:<heet 
under§ 124.56(b)(l )< il. 

(1) Limitations must control all toxic 
pollutants which the Director deter
mines (based on information reported 
in a permit application under 
§ 122.2l(g)(7) or in a notification under 
§122.42(a)(1) or on other information\ 
are or may be discharged at. a level 
greater than the level which can be 
achieved by the technology-based 
treatment requirements appropriate to 
the permit tee under § 125.31 c > of thi~ 
chapter: or 

(2) The requirement that the limita
tions control the pollutants meeting 
the criteria of paragraph (e)(l> or this 
::-:ection will be sath;fied by: 

\i) Limitations on those vollutants: 
or 

(ii) Limitations on other pollutants 
which. in the judgment of the Din'ctor. 
will provide treatment of the pollut
ants under paragraph (e)(1) of this sec
tion to the levels req_uired by § 125.3i c J. 

(f) .\'otification lerel. A "notification 
level" which exceeds the notification 
level of§l22.42<a)(l)(il. (ii) or (iii). upon 
a petition from the permittee or on the 
Director's initiative. This nev.r notifica
tion level may not exceed the level 
which can be achie\'ed by the tech
nolog·y-based treatment requirenH'nts 
appropriate to the permittee under 
§ 125.8< cl 

(!::-\ Tzrenty-four hour reportin.Q. Pollut
ant::; for which the permittee mu::-:t re
port violations of maximum dailv cli::;
chan.;·e limitations under 
§122.H:lH6HiiHCl <24-hour reportingl 
shall be listed in the permit. This list 
shall include any toxic pollutant or 
hazardous substance. or any pollutant 
specifically identified as the method to 
control a toxic pollutant or hazardous 
substance. 
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(h) Duratwns for perrnit.s. as set forth 
in §122.46. 

ril Monitonng requirements. In addi
tion to § 122.'18. the following moni
toring rec1uirements: 

(1) To assure compliance with permit 
limitations. requirements to monitor: 

(i) The mass tor other measurement 
.~pecified in the permit\ for each pollut
ant limite(i 111 the permit: 

(iil 'l'he vol urne of effluent discharged 
from each outfall: 

(iii l Other measurements as appro
priate including pollutants in internal 
waste streams under § 122.450 L pollut
ants in int.ake water for net limita
tions under § 122.45(fJ: frequency. rate 
of discharge. etc.. for noncontinuous 
discharges under §122.45<eJ: pollutants 
subject to notification requirements 
>.rnder §122.42(al: and pollutants in sew
age sludg·e or other monitoring as spec
ified in 40 CFR part 503: or as deter
mined to be necessary on a case-by
case basis pursuant to section 405id)r4l 
of the CWA. 

\ivl According to test procedures ap
proved under 40 CFR part 136 for the 
analyses of pollutants having approved 
methods under that part. and accord
rng to a test procedure specified in the 
permit for pollutants with no approved 
methods. 

121 Except as provided in paragraphs 
ii)(4) and \lli5l of this section. require
ments tu report monitoring result::; 
shall be established on a case-by-case 
hasis with a frequency dependent on 
the natun· and effect of the discharge. 
hut in no case less than once a year. 
For sewag·e sludge use or disposal prac
tices. reqmrernents to monitor and re
port resu 1 t;:; sh,1.ll be established on a 
case-by-cc1.:;e ba'3is with a frequency de
pendent on the nature and effect of the 
6ewag·e sluclg-e ust' or disposal practice: 
minimally thi" shall be as specified in 
10 CF'R part 50~~ <where applicable\. but. 
in no case ies;:; than once a :vear. 

r3i Requirenwnts to report moni
toring re;..ult;, for storm watt~r dis
<.'harges associated with industrial ac
tivity whi.ch are subject to an effluent 
limitation guideline shall be estab
lished on a case-by-case basis with a 
frequency dependent on the nature and 
effect of the discharge. but in no case 
less than onCt'. a year. 

219 



§ 122.44 

(4) Requirements to report rn.oni
toring results for storm water dis
charges associated with industrial ac
tivity (other than those addressed in 
paragraph Ci)(3) of this section) shall be 
established on a case-by-case basis 
with a frequency dependent on the na
ture and effect of the discharge. At a 
minimum. a permit for such a dis
charge must require: 

ii l The discharger to conduct an an
nual inspection of the facility site to 
identify areas contributing to a storm 
water discharge associated with indm;
trial activity and evaluate whether 
measures to reduce pollutant loadings 
identified in a storm water pollution 
prevention plan are adequate and pl'Op
erly implemented in accordance with 
the terms of the permit or whether ad
ditional control measures are needed: 

(ii) The discharger to maintain for a 
period of three years a record summa,
rizing the results of the inspection and 
a certification that the facility is in 
compliance with the plan and the per
mit. and identifying any incidents of 
non-compliance; 

(iii) Such report and certifirntion be 
signed in accordance with§ 122.22: and 

(iv) Permits for storm water dis
charges associated with industrial ac
tivity from inactive mining operations 
may. where annual inspections are im
practicable. require certification once 
every three years by a Registered Pro
fessional Engineer that the facility is 
in compliance with the permit. or al
ternative requirements. 

(5) Permits which do not require the 
submittal of monitoring result reports 
at least annually shall require that the 
permittee report all instances of non
compliance not reported under 
§122.41(1) (lJ, (4). (5). and (6) at least an
nually. 

(j) Pretreatment program for l'OTWs. 
Requirements for POTWs to: 

(1) Identify. in terms of character and 
volume of pollutants. any significant 
indirect dischargers into the POTW 
subject to pretreatment standards 
under section 307<bJ of CWA and 40 CFR 
part 403. 

(2)(i) Submit a local program when 
required by and in accordance with 40 
CFR part 403 to assure compliance with 
pretreatment standards to the extent 
applicable under section 307(bJ. The 
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local program shall be incorporated 
into the permit as described in 40 CFR 
part 403. The program must require all 
indirect tlischarg·ers to the POTW to 
comply with the reporting require
ments of 40 CFR part 403. 

di l Provide a written technical eval
uation of the need to revise local limits 
under 40 CFR 403.5( c )( 1 l. following per
mit issuance or reissuance. 

r3l For POTWs which are "sludge-only 
facilities." a requirement to develop a 
pretreatment program under 40 CFR 
part 403 when the Director determines 
that a pretreatment program is nec
essary to assure compliance with Sec
tion 405(d) of the CWA. 

(k) Best management practices (BMI's) 
to control or abate the discharge of 
pollutants when: 

<ll Authorized under section 304(e) of 
the C\L\ for the control of toxic pollut
ants and hazardous substances from 
ancillary industrial activities: 

(2l Authorized under section 402(pJ of 
the C\VA for the control of storm water 
discharges: 

(3J Numeric effluent limitations are 
infeasible: or 

( 4 l The practices are reasonably nec
essary to achieve effluent limitations 
and standards or to carry out the pur
poses and intent of the CWA. 

Non; TU PAR,\GRAl'H (KJ(4): Additional tech
nical information on BMPs and the elements 
or BMPs is contained in the following docu
menrn: Guidance Manual for Developing Best 
Management Practices (BMPsl. October 1993. 
EPA No. 833 B-93-004. NTIS No. PB 94-178324. 
ERIC No. W49BJ: Storm Water Management 
for Construction Activities: Developing Pol
lution Prevention Plans and Best Manage
ment Practices, September 1992. EPA No. 832/ 
R-92--005. NTIS No. PB 92-235951. ERIC No. 
N482J: Storm Water Management for Con
struction ActivitieR, Developing Pollution 
Prevention Plans and Best Management 
PracticeR: Summary Guidance. EPA No. 833: 
R-92-001. NTIS No. PB 93-·223550: ERIC No. 
W139: Storm Water Management for Indus
trial Activities. Developing Pollution Pre
vention Plans and Best Manag·ement Prac
tices, September 1992: EPA 832.'R-92-006, 
NTIS No. PB 92-235969. ERIC No. N477; Storm 
Water Management for Industrial Activities. 
Developing Pollution Prevention Plans and 
Best Manag·ement Practices: Summary Guid
ance. EPA 833'R-92--002. NTIS No. PB 94-
133782: ERIC No. W492. Copies of those docu
ments (or directions on how to obtain them) 
can be obtained by contacting either the Of
fice of Water Resource Center (using the 
EPA document number as a reference) at 
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t202J 260-7786: or the Educational Resources 
Information Center (ERIC) tusing the ERIC 
nnmlJer as a reference) at (800) 276-0462. Up
dates of these documents or additional BMP 
documents may also be available. A li:<t of 
EPA BMP guidance documents is av<lilahle 
on the OWM Home Page at http: 
www.epa.gov/owm. In addition. State" may 
have BMP guidance documents. 

These EPA guidance document:-; are 
listed here only for informational pur
poses: they are not binding and f<~P A 
does not intend that these guid.mce 
documents have any mandatory. 1egu
latory effect by virtue of their l:sting 
in this note. 

(l l Reissued permilii. (1) Except as pro
vided in paragraph (1)(2) of this sect.ion 
when a permit is renewed or reissued. 
interim effluent limitations. standards 
or conditions must be at least as strin
g·ent as the final effluent limitation:o. 
standards. or conditions in the pre
vious permit !unless the circumstances 
on whic:h the previous permit was 
based have materially and sub:ot.an
tially changed. since the time the per
mit was issued and would constitute 
cause for permit mouification or rev
ocation and reissuance under§ 122.62. l 

(2l In the case of effluent limitations 
established on the basis of Section 
402<aHl)(B) of the CWA. a permit may 
not be renewed. reissued. or motlified 
on the basis of eff1uent guidelines pro
mulg·ated under section 304(b) subse
quent to the original issuance of such 
permit. to contain effluent limitations 
which are less stringent than the ,·om
parable effluent limitations in the pre
vious permit. 

<il Exceptions--A permit with respect 
to which paragraph (1 H2) of this section 
applies may be renewed, reissued. or 
modified to contain a less stringent ef
fluent limitation app1icable to a pol
lutant. if-

UU Material and substantial alter
ations or additions to the permitted fa
cility occurred after permit issuance 
which justify the application of a less 
stringent effluent limitation: 

(B)(] l Information is available which 
was not available at the time of permit 
issuance <other than revised regula
tions. guidance. or test methous) and 
which would have justified the applica
tion of a less stringent effluent limita
tion at the time of permit issuance: or 

§ 122.44 

<2l The Auministrator determines 
that technical mistakes or mistaken 
interpretations of law were made in 
issuing the permit under section 
402(a)(lJ(b): 

<Cl A less stringent effluent limita
tion is necessary because of events over 
which the permittee has no control and 
for which there is no reasonably avail
<>.ble remedy: 

(D) The permittee has received a per
mit rnodification under section 30l(cl. 
::Wl<g'J. 3011hl. 301(i). 301(k). 301rn). or 
016<al: or 

(El The perrnittee has installed the 
1 reatment facilities required to meet 
the effluent. limitat.ions in the previous 
]Jermit and has properly operated and 
maintained the facilities but ha;; nev
ertheless been unable to achieve the 
previous effluent limitations. in which 
case the limitations in the reviewed.. 
reissued.. or modified permit may re
flect the le\·el of pollutant control ac
tually achieved (but shall not be less 
stringent. than required by effluent 
guidelines in effect at the time of per· 
mit renewal. rPis;;uance. or modifica
t ionl. 

<ii l Limitations. In no event may a 
permit with reRpect to which para
graph (I)( 2 1 of this section applies be 
renewed. reissued. or modified to con
tain an effluent limitation which is 
less stringent than required by effluent 
guidelines in effect at the time the per
mit is renewed. reissued. or modified. 
In no event may such a permit to dis
charge into waters he renewed. ISsued. 
or modified to contain a less stringent 
t?ffluent limitation if the implementa
tion of such limitation would result in 
a violation of a water quality standard 
antler section 303 applicable to such 
waters. 

\mi l'rfrutely owned treatment work0. 
For a privately owned treatment 
works. any conditions expressly appli
cable to any user. as a limited co-per-· 
mittee. that may be necessary in the 
permit issued t.o the treatment work:o 
to ensure compliance with applicable 
requirements under this part. Alter-· 
natively. t.he Di.rector may issue sepa
rate permits to the treatment works 
and to its users. or may require a sepa
rate permit application from any user. 
The Direct.or's decision to issue a per
mit with no conditions applicable to 
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any user. to impose conditions on one 
or more users. to issue separate per
mits. or to req_uire separate applica
tions, and the basis for that decisior. 
shall be stated in the fact sheet for the 
draft permit for the treatment works. 

(ll) Grants. Any conditions imposed in 
grants made by the Administrator to 
POTWs under sections 201 and 204 of 
CWA which are reasonably necessary 
for the achievement of effluent limita
tions under section 301 of CWA. 

(OJ Sewage sludge. Req_uirements 
under section 405 of CWA governing the 
disposal of sewage sludge from publicly 
owned treatment works or any other 
treatment works treating domestic 
sewage for any use for which regula
tions have been established. in accord
ance with any applicable regulations. 

(pl Coast Guard. When a permit is 
issued to a facility that may operate at 
certain times as a means of transpor
tation over water. a condition that t,he 
discharge shall comply with any appli
cable regulations promulgated by the 
Secretary of the department in which 
the Coast Guard is operating. that es
tablish specifications for safe transpor
tation. handling. carriage. and storage 
of pollutants. 

(q_) Navigation. Any conditions that 
the Secretary of the Army considers 
necessary to ensure that navigation 
and anchorage will not be substantially 
impaired, in accordance with § 124.59 of 
this chapter. 

(l') Great Lakes. When a permit is 
issued to a facility that discharg·es into 
the Great Lakes System (as defined in 
40 CFR 132.2). conditions promulgated 
by the State, 'l'ribe. or EPA pursuant 
to 40 CFR part 132. 

is) Qualifying State. Tribal. or local 
programs. (l) For storm water dis
charges associated with small con
struction activity identified in 
§ 122.26(b)(15), the Director may include 
permit conditions that incorporate 
q_ualifying State, Tribal. or local ero
sion and sediment control program re
quirements by reference. Where a 
qualifying State, Tribal, or local pro
gram does not include one or more of 
the elements in this paragraph (s)(l). 
then the Director must include those 
elements as conditions in the permit. A 
qualifying State. Tribal. or local ero-
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sion and sediment control program is 
one that includes: 

< i' Requirem£~nts for construction 
site operators to implement appro
priaLe erosion and sediment control 
best management practices: 

(ii l Requirements for construction 
site operators to control waste such as 
discarded building materials, concrete 
truck washout. chemicals, litter. and 
sanitary waste at the construction site 
that may cause adverse impacts to 
water quality: 

(iii l Requirements for construction 
::;ite operators to develop and imple
ment a storm water pollution preven
tion plan. (A storm water pollution 
prevention plan includes site descrip
tions. descriptions of appropriate con
trol measures. copies of approved 
State. Tribal or local requirements, 
maintenance procedures. inspection 
procedures. and identification of non
storm water discharges): and 

!ivl Requirements to submit a site 
plan for review that incorporates con
sideration of potential water quality 
impacts. 

(2l For storm water discharges from 
construction activity identified in 
§ 122.26( h )( 14)(xl. the Director may in
clude permit conditions that incor
porate qualifying State. Tribal, or 
local erosion and sediment control pro
gram req_uirements by reference. A 
qualifying State. Tribal or local ero
sion and sediment control program is 
one that includes the elements listed in 
paragraph (s)<ll of this section and any 
additional requirements necessa,ry to 
achieve the applicable technology
based standards of "best available tech
nology" and "best conventional tech
nology" based on the best professional 
judgment of the permit writer. 

L18 FR Hl53. Apr. 1. 1983. as amended at 49 
FR 31842. Aug·. 8. 1984: 49 FR 38049. Sept. 26, 
1984: 50 FR 6940. Feb. 19. 1985: 50 FR 7912. Feb. 
27. 1985: 5,1 FR 256. Jan. 4, 1989: 54 PR 18783, 
May 2. 1989: 54 FR 23895. June 2. 1989: 57 FR 
11413. Apr. 2, 1992: 57 FR 33049. July 24. 1992: 
60 FR 15386. Mar. 23. 1995: 64 FR 42469. Aug. 4, 
1999: 64 FR 68847. Dec. 8. 1999: 65 FR 30908. 
May 15. 2000: 66 FR 65337. Dec. 18. 2001] 

§ 122.45 Calculating NPDES permit 
conditions (applicable to State 
NPDES programs, see § 123.25). 

(al Outfalls and discharge points. All 
permit effluent limitations. standards 
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and µ1·uhif1itions ,;hall tJe t'sta.1;11.-,llPd 

for eacl1 outfail or dbchan..:T l-'Ornt of 
the f.1ennitted facility. except a.; other
wise provided undt-r § 122..141 k i '· Bl\rPs 
where limitations a,re infeasible' and 
paragraph (i) of this section (limita
tions on internal ·waste streamsl. 

(b\ !'1 uduction-bused limitotions. ! l 1 In 
the case of PO'T\Vs. permit effluent 
limitations. st.anclanls. or prohil.Jit1rm<0. 
shall be calculated based on c!c<"ign 
flow. 

(2)(i) E:xcept in thi~ case of POT\\'s or 
as provided in parag-raph (hH2H ii 1 of 
this section. calculation of any permit 
limitations. stamlards. or prohibitions 
which are based on production 1 or 
other measure of operationl shall be 
based not upon the designed production 
capacity but rather upon a reasoua1Jle 
measure of actual procluction of tlw fa
cility. For new sources or new dis
chargers. actual production shall he es
timated using projected production. 
The time period of the measure of pro
duction shall correspond to the time 
period of the calculated permit limi ta
tions: for example. monthly production 
shall be used to calculate avPrage 
monthly discharge limitations. 

<ii HA)(}) The Director may include a 
condition establishing alternate pnmit 
limitations. standards. or prohibitions 
based upon anticipated increased (not 
to exceed maximum production capa
bility l or decreased production levels. 

<2> For the automotive rnanuf(1cturin_q 
industry only. the Reg·ional Admini;;
trator shall. and the State Director 
may establish a condition under para
graph ibl(2)(iiHAl<l> of this section if 
the applicant satisfactorily dem
onstrates to the Director at the time 
the application is submitted that its 
actual production. as indicated in para
graph (b)(2)(i l o:f thi8 section. i;.; ;:;ull
stant.ially below maximum product.ion 
capability and that there is a reason
able potential for an increase above ac
tual production during the duration of 
the permit. 

l Bi If the Director establishes permit 
conditi.ons under paragraph (b)(2Hii liAl 
of this section: 

(]) The permit shall require the per
mittee to notify the Director at least 
two business days prior to a month in 
which the permi ttee expects to operate 
at a level higher than the lowest pro-
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duct.ion it'\'(): dt>11t1fle~1 in LiH~ 1,rr1n)t. 
'T'he nu Li cc ·-- all specif\~ ~ h~.' d.nt.h:i 
pc1Led l~·vP! a111 tlH· period dur:11g whicl! 
the 1,1ern1i1 iPf t<..:pe.•:t.s t0 op~~l'd,t·e Flt Lhe 
c1.Jt.ernate ie\'t'L If the n0ti1.e ·~over::' 
more their, one• month. the nonce shall 
~Pt:"~cify the rP.a~.ons fur tht: anti:...:1pated 
pro<luction level inc1·ease. New notice 
l,f clischarg-e at alternate lw/c"l:". is re
!tUired to ,·ove1· a Pl>.riod or production 
lP\'P 1 not covered by prior notice or. if 
duriug- two consecutive months other
wise covered ri.v ::1 notice. the produc
'..ion level at the permittl'd facility 
does not in fact rneet the higher level 
designatpd in the notice. 

<21 The permitt.ee shall comply with 
the limitation:'. standards. or prohibi
: ions that correspond to the lowest 
!t>.ve l of production specified in the per
rnit. unless the perrnitt.ee has notified 
the Director under paragraph 
<lJ)(2)(ii)\B)(l i of this section. in which 
,-ase the permittee shall comply with 
the lower of the actual level of produc
: ion during each month or the level 
;:,pecified in the notice. 

(.'f) The permittee shall submit with 
the DMR the level of production that 
ctctually occurred during each month 
<~nd the limitations. standards. or pro
hibitions applicable to that level of 
production. 

!CJ Afctals. All permit effluent limita
t i on8. standanb. or prohibitions for a 
metal shall be expressed in terms of 
"total recoverable metal" as defined in 
W (;FR parL 136 unless: 

(1 J An applicable effluent :otandard or 
limitation has been promulgated under 
the CWA and specifies the limitation 
for the met.al in the dissolved or valent 
or total form: or 

(2l In estal>lishing permit limitations 
on a case-by-case basis under § 125.3. it 
H neces;:;ary to express the limitation 
on the metal in the dissolved or valent 
or total form to carry out the provi
~i ons of the CW A: or 

\3J All approved analytical methods 
for the met.al inherent!:-· measure only 
its dissolved form (e.g.. hexavalent 
,hromiurn1. 

(d) Contrnuous discharges. For contin
uous discharges all permit effluent lim
itations. standards. and prohibitions. 
l ncl uding those necessary to achieve 
water quality standards_ ;:;hall unless 
impracticable he stated as: 
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<11 Maximum daily awl average 
monthly discha1-ge limit<tLions for all 
dischargers other than publicly ow1wcl 
treatment works: and 

r21 Average weekly <tnd :werage 
mon thlv disc ha,rge ] i mi ta ti ons for 
PO'l'Ws. 

lel Nun-conlinuuus disclwrpcs. Dis
charges which are not continuous. as 
defined in § 122.2. sh<tll be pa rticula,rly 
described and limited. considering tht~ 

following· fact,01s. as appropriate: 
<ll Frequency (for example. a hatch 

di::;charge shall not. oc:c.'ur more than 
once every 3 weeksJ: 

(2) 'I'otal mass (for example. not to 
exceed 100 kilograms c1f zinc and 200 
kilograms of chromium per batch dis
chargel: 

<3) Maximum rate of discharge of pol
lutants during the discharg·e (for exam
ple. not to exceed 2 kilograms of zinc 
per minute): and 

<4) Prohibition or limitation of speci
fied pollutants by mass. concentration. 
or other appropriate measure <for ex
ample, shall not contain at any time 
more than 0.1 mg!l zinc or more than 
250 grams (1;,1 kilograml of zinc in any 
discharg·e J. 

(f) Mass limitations. (1) All pollutants 
limited in permits shall have limita
tions. standards or prohibitions ex
pressed in terms of mass except: 

(i) For pH, temperature. radiation. or 
other pollutants which cannot appro
priately be expressed by mass: 

{ii) When applicable standards and 
limitations are expressed in terms of 
other units of measurement: or 

(iii) If in establishing permit limita
tions on a case-by-case basis under 
§ 125.3. limitations expressed in terms 
of mass are infeasible because the mass 
of the pollutant discharged cannot be 
related to a measure of operation <for 
example. discharges of TSS from cer
tain mining operations). and permit 
condHi.ons ensure that dilution will not 
be used as a substitute for treatment. 

<2) Pollutants limited in terms of 
mass additionally may be limited in 
terms of other units of mea:;urement, 
and the permit shall require the per
mitt,ee to comply with both limita
tions. 

(g) Pollutants in intake water. i lJ Upon 
request of the discharger, technology
based effluent limitations or standards 
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shall he adjusted to reflect credit for 
pollutant::-: in the discharger's intake 
water if: 

(i) The applicable effiuent limi.ta
tions ancl standanls contained in 40 
CFH "" 1Jchapter N specifically provide 
that they shall lJe applied on a net 
ha!'.'lis: or 

iii i 'I'he discharger demonstrates that 
the control system it proposes or uses 
to meet applicable technology-based 
limitat.ions and standards would. if 
pro1wrly installed and operated. meet 
the lirnitations and standards in the 
absence of pollutants in the intake wa
ters. 

12) Credit for generic pollutants such 
as biochemical oxygen demand <BOD) 
or total suspended solids ('l'SS) should 
not be granted unless the permittee 
demonstrates that the constituents of 
the generic measure in the effluent are 
substantially similar to the constitu
ents of the generic measure in the in
take water or unless appropriate addi
tional limits are placed on process 
water pollutants either at the outfall 
or elsewhere. 

<3l Credit shall be granted only to the 
extent necessary to meet the applica
ble limitation or standard, up to a 
maximum value equal to the influent 
value. Additional monitoring may be 
necessary to determine eligibility for 
credits and compliance with permit 
limits. 

<4) Credit shall be granted only if the 
discharger demonstrates that the in
take water is drawn from the same 
body of water into which the discharge 
is made. The Director may waive this 
requirement if he finds that no envi
ronmental degradation will result. 

(5) This section does not apply to the 
discharge of raw water clarifier sludge 
generated from the treatment of intake 
water. 

(hl Internal waste streams. <lJ When 
permit effluent limitations or stand
ards imposed at the point of discharge 
are impractical or infeasible. effluent 
limitations or standards for discharges 
of pollutants may be imposed on inter
nal waste streams before mixing with 
other waste streams or cooling water 
streams. In those instances. the moni
toring required by § 122.48 shall also be 
applied to the internal waste streams. 
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<2) Limits on internal waste streams 
will be imposed only when the fact 
sheet under § 124.56 sets forth the ex
ceptional circumstances which make 
such limitations necessary. such as 
when the final discharge point is inac
cessible <for example. under 10 nwters 
of water). the wast.es at the point of 
discharge are so diluted a::; to make 
monitoring impracticable. or the inter
ferences among pollutants at the point 
of discharge would make detection or 
analysis impracticable. 

(i) Disposal of pollutants into 1relis. 
into POTWs or by land applirnticn Per
mit limitations and standards sh;:dJ bP 
calc:u lated as provided in § 122.50. 

[48 FR 141.53. Apr. 1. 1983. as anu,nded :·lt 49 
PR 38019. Sept. 26. 1984: 50 FR 4514 .. fan. 31. 
1985: 54 FR 258. Jan. 4. 1989: 54 FR 1878-1. !\Tay 
2. 1989: 65 FR 30909. f\.fay lfi. 2000] 

§ 122.46 Duration of permits (applica
ble to State programs, see§ 123.25). 

(aJ NPDES permits shall be effectin 
for a fixed term not to exceed 5 years 

(bl Except as provided in § 122.ti. the 
term of a permit shall not be ext.ended 
by modification beyond the maximum 
duration specified in t.his section. 

(cl The Direct.or may issue an:,· per
mit for a duration that is less than the 
full allowable term under thiR section. 

(ell A permit may be issued w expire 
on or after the statutory deadlim· set 
forth in section 30l<bH2J <Al. ICJ. and 
(El. if the permit includes effluent. li.rn
itations to meet the requirements of 
section 301(bH2l <Al. (Cl. <Dl. \E1 and 
tFl. whether or not applicable efflm~nt 
limitations guidelines have l>ee11 pro· 
mulgated or approved. 

(el A determination that a particular 
discharger falls within a g'iven indus
trial category for purposes of RPt ting a 
permit expiration date under para· 
graph (dl of this section is not conclu
sive as to the discharg·er·s inclu:"10n m 
that industrial category for an.v other 
purposes. and does not prejudice an;; 
rig·hts to challenge or change thn t in· 
clusion at the time that. a permir. hct;;ed 
on tliat determination is formulatr>ti. 

l48 FR 14153. Apr. 1, 1983. as amended itt 49 
l''R :31842. Au!2'. 8. 1984: bO PR 6940. F<·li. 19. 
1985. GO FR. ~i'.3931. ,J\mP 29. 1995] 
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~ 122.47 Schedules of compliance. 

(al Gcnuu.i rapplicablc tu State pro
.c;rams. see §123.25). The permit may. 
when appropriate. specify a schedule of 
compliance leading to eompliance with 
C\VA and regulations. 

(1 l Time .tor compliance. Any sd1edules 
A compliance under this section shall 
require compliance as soon as possible. 
hut not later than the applicable statu
tory deadline under the CW A. 

<2l The first NPDES permit issued to 
,l new source or a new discharger shall 
l ontain a schedule of compliance 011ly 
when nec,~ssary to allow a reasonable 
opportunity tC> attain complia11ce with 
requirements issued or revised afte1· 
, ommencement of construction but 
lPs:o; than three years before commence
ment of the relevant discharge. F'or re
' ommencing dbchargers. a schedule of 
1:ompliance shall be availablP only 
when necessary Lo allow a rPa::>onable 
r.>pportunity to attain compliance with 
requirements issued or revised less 
than three years before recommence
ment of discharge. 

1.3l Interim dates. Except. as provided 
in paragraph (bl\lHitl of this section. if 
<t. permit establif'hes a schedule of com
pliance which exc0eds 1 year frnrn the 
<'.ate of permit issuance. the ::;chedule 
c-;hall set forth interim requirements 
and the dates for their achievement. 

(il The time between interim dates 
,.;hall not exceed 1 year. except that in 
the case of a schedule for compliance 
with standards for sewage sludge use 
and disposal. the t.ime between interim 
date;; shall not exceed six months. 

1 ii l If the time necessary for comp le
e ion of any interim requirement <such 
dS the construction of a control facll-
1 t.v l is more than 1 year and is not 
1 eadily dl\·isible into stages for com
pletion. the pPrmlt shall specify in
terim dates for the submission of re
ports of progress toward completion of 
the interim requirements and indicate 
;c projected completion date. 

i:-;;, iTE: Ex:~mpiPs of interim requirement<' 
•.nclude: 1a; Submit a complete Step 1 con
,;truct.ion gTant 1for POTWsJ: ibl let a con
\lact for construct.ion of rer1uirecl fac1litie~: 
· ._· l commence con;;t.ruction of l'equi:·ed Iacili · 
r ies: 1.d J compiet e construction of requirt>cl 
!acili ties. 

t4) Repurtin.q. The permit shall bt' 
,\Titten to require that no later than 14 
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day8 following each interim date and 
the final date of compliance. the per
mittee shall notify the Director in 
writing of its compliance 01· non
compliance with the interim or final 
requirements. or submit progres.3 re
ports if paragraph (aH3l(iil is applica
ble. 

(bl Alternative scheciules of comrliance. 
An NPDES permit <tpplicant or per
mittee may cease conducting rer,rnlated 
activities (by terminating· of <lirect dis
charge for NPDES sources) rather than 
continuing to operate anr.l meet permit 
rel1uirements as follows: 

(1) If the permittee decides to cease 
conducting regulated activities at a 
given time within tht tenn of a permit 
which has already been issued: 

(il The permit may be modified to 
contain a new or additional schedule 
leading· to timely ces;.;ation of aetivi
ties: or 

(ii) The permittee ::>hall cease eon
ducting permitt-.ed activities before 
non-compliance with a,ny interim or 
final compliance ;:;chedule requirement 
already specified in the permit. 

( 2) If the decision to cease conducting 
regulated activities i::; ma.de before 
issuance of a permit whose term will 
include the termination date. the per
mit shall contain a schedule leading to 
termination which wi.11 ensure timely 
compliance with applicable require
ments no later than the statutory 
deadline. 

(3) If the permittee is undecided 
whether to cease conJ.ucting regulated 
activities. the Director may is;.;ue or 
modify a permit to contain t\VO sched
ules as follows: 

( i l Both schedules shall contain an 
identical interim deadline requiring a 
final decision on whether to cease con
ducting regulated activities no later 
than a date which ensures sufficient 
time to comply wit.h applicable re
quirements in 2, timely manner if the 
decision is to continue conducting reg
ulated activities: 

(ii) One ::>chedule shall lead to timely 
compliance with applicable i·equire
ments. no later than the statutory 
deadline: 

(iii) The second schedule shall lead to 
cessation of regulated activities by a 
date which will ensure timely compli-

40 CFR Ch. I (7-1-04 Edition) 

anc•o with applicable requirements no 
late1 than the statutory deadline. 

!iv) Each permit containing two 
schedules shall include a requirement 
that after the permi ttee has made a 
final deci::;ion under paragraph (b)(3)(i) 
of this section it ;.;hall follow the sched
ule leading to compliance if the deci
sion is to continue conducting reg·u
lated activities. and follow the sched
ule leading to termination if the deci
sion is to cease conducting regulated 
activities. 

(4) The applicant's or permittee's de
cision t.o cease conducting regulated 
activities shall be evidenced by a firm 
public commitment satisfactory to the 
Director. such as a resolution of the 
board of directors of a corporation. 

[ ·18 FR 14153. Apr. 1. 1983. a;:; amended at. 49 
FR 38050. :-:;ept. 26. 1984: SO FR 69,10. Feb. 19. 
1985: .'l4 FR 18781. '.\fa~- 2. 1989: 65 FR 30909. 
Ma:v 15. 2000] 

* 122.48 Requirements for recording 
and reporting of monitoring results 
(applicable to State programs, see 
~ 123.25). 

All permits ';hall specify: 
<al Requirements concerning the 

p10per use. maintenance. and installa
tion. when appropriate. of monitoring 
equipment or methods (including bio
logical monitoring methods when ap
propriate J: 

( lJ) Required monitoring including 
type. intervals. and frequency suffi
cient. to yield data which are represent
ative of the monitored activity includ
ing. when appropriate. continuous 
moni to1·ing: 

cc l Applicable reporting· requirements 
based upon the impact of the regulated 
activity and as specified in §122.44. Re
porting shall be no less frequent than 
specified in the above reg·ulation. 

[ 48 FR 14153. Apr. 1. 1983: 50 FR 69,10. Feb. 19. 
198.'i] 

* 122.49 Considerations under Federal 
law. 

The following is a list of Federal laws 
that may apply to the issuance of per
mits under these rules. When any of 
these laws is applic::cble. its procedures 
must be foliowed. \\'hen the applicable 
law requires considen1,tion or adoption 
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of particular permit conditions or re
quires the denial of a permit. those re
quirements also must be followed. 

<a) The Wild and Scenic Rii:crs Aci. 16 
U.S.C. 1273 et seq. section 7 of the Act. 
prohibits the Regional Administrator 
from assisting by license or otherwise 
the construction of any water re
sources project that would have a di
rect. adverse effect on the values for 
which a national \Vild and scenic river 
was established. 

(bl The :Vational Historic l'reserrnlion 
Act of 1966, 16 U.S.C. 470 et seq. section 
106 of the Act and implementing reg·u
lations (36 CFR part 800) requirf' the 
Regional Administrator. before issuing 
a license, to adopt measures when fea
sible to mitigate potential adverse ef
fects of the licensed activity and prop
erties listed or eligible for listing· in 
the National Register of Hbtoric 
Places. The Act's requirements are to 
be implemented in cooperation \\>ith 
State Historic Preservation Officers 
and upon notice to, and when apprn
priate. in consult,ation with the Advi
sory Council on Historic Preservation. 

< c) The Endangered Species Ad, 16 
U.S.C. 1531 et seq. section 7 of the Act 
and implementing regulations (50 CFR 
part 4021 require the Regional Adminis
trator to ensure. in consultation with 
the Secretary of the Interior or Com
merce. that any action authoriwd by 
EPA is not likely to jeopardize tht' ('On
tinued existence of any endangered or 
threatened species or adversely affect 
its critical habitat. 

( d1 The Coastal Zone 1Wanasw111e11 t Act. 
16 lU:l.C. 1451 et seq. section 3071c1 of 
the Act and implementing regulations 
(15 CFH part 9301 prohibit EPA from 
issuing a permit for an activ-ity affect
ing land OJ' water use in the coastal 
zone until the applicant certifies that 
the proposed activity complies with 
the State Coastal Zone ManagTment 
program, and the State or its cles
ig·nated agency concurs with tlw cer
tification (or the Secretary of Com
merce overrides the State's nonconcur
rence ). 

ie\ The Fish and Wzldlife Coordination 
Act, 16 U.S.C, 661 ct seq., requires that 
the Regional Administrator. before 
issuing a permit proposing or author-
izing the impoundment (with certain 
exemptions). diversion. or other con-
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t rol or modificatton of any body of 
water. consult with the appropriate 
State agency exercising jurisdiction 
over wildlife resources to con>:lerve 
those resources. 

(fl E1:ecuti1'e orders. [Reserved] 
(g) The National Environmental Pol

icy Act. 42 U.S.C. 4321 ct seq .. may re
quire preparation of an I<Jnvironmental 
Impact Statement and consideration of 
f<:iIS-related permit conditions <other 
than efflm'nt limitations) as provided 
i 11 § 122.291 CI. 

'Ch'an Watt'r Act d3 l.1.8.C. 1251 et wq. ). Safe 
Drinking- w~.t.er Act (42 U.S.C 300f et seq.1. 
Clean Air Ad i4~ C.S.C. 7401 et St q, ). Re
,;ource Con:;erva ti on and Recovery Act 142 
l'.S.C. 6901 <'I .~£'(J.il 

[ ia FR 111il3. Apr l. 1983. as amended at 18 
FR 39620. Sept 1. 198:3: 49 FR 38050. Sept 26. 
1984! 

* 122.50 Disposal of pollutants into 
wells, into publicly owned treat
ment works or by land application 
(applicable to State NPDES pro
grams, see§ 123.25). 

Lt) When part of a discharger's proc
ess wastewater ts not being dii:\charged 
into waters of the United States or 
'.onUguoui:\ zone lJecause it is disposed 
rnto a well. into a PO'l'\V. or by land 
application thereby reducing the flow 
or level of pollutants being discharged 
into waters of the United Stat.es. appli
cable effluent standards and limita
t.ions for the cli::;cnarge in an NPDES 
permit shall b(" adjusted to reflect the 
reduced raw waste resulting· from such 
disposa1. I~ffluent. limitations and 
starnlards in the permit shall be cai
n1lated by one of the following meth
ods: 

( 1) If none of the waste from a par· 
i icular process ts discharged into wa-
1.ers of the United States. and effluent 
limitation:-> guidelines provide separate 
ctllocation for wastes from that proc
ess, all allocations for the process shall 
he eliminated from calculation of per
mit effluent limitations or standards. 

( 2) In all cases other than those de
scribed in paragraph (a)( 1) of· this ,,;pc
t.ion. eft1wmt limitations shall be ad
justed by multiplying the effluent limt .. 
tation derived h:-;· applying effluent 
limitation guidelines to the total waste 
stream by the amount of wastewater 
flow to bP tr"ated and discharged into 
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waters of the United States. anrl divid
ing the result by the total wastewater 
flow. Effluent limitations and stand
ards so calculated may be fm·ther ad
justed under part 125. subpart D to 
make them more or less ;.;tringent if 
discharges to wells. publicly owned 
treatment works. or by land applica
tion change the character or treat
ability of the pollutants being dis
charged to rece1v111g· waters_ This 
method may be algebraically expressed 
as: 

ExN 
P=---

T 
where P iR the permit eft1uent limitation. E 
is the Limitation derived by applying effluent 
guidelines to the total wastestream. N is the 
wastewater now to be treated and disch,ugecl 
to waters of the United States. and T is the 
total wastewater flow. 

(b} Paragraph (a) of this section does 
not. apply to the extent that promul
gated effluent limitations guidelines: 

(l) Control concentrations of pollut
ants discharg·ed but not mass; or 

(2) Specify a different specific tech
nique for adjusting effluent limitations 
to account for well injection. land ap
plication, or disposal into POT\Vs. 

(c) Paragraph (a) of this section does 
not alter a discharger's obligation to 
meet any more stringent requirements 
established under §§ 122.41, 122.42, 122.43, 
and 122.44. 

[48 FR 14153. Apr. 1. 1983. as amenclecl at 49 
FR 38050. Sept. 26, 1984] 

Subpart D-Transfer, Modification, 
Revocation and Reissuance, 
and Termination of Permits 

§ 122.61 Transfer of permits (applica
ble to State programs, see§ 123.25). 

(a) Transfers by modification. Except 
as provided in paragraph (b) of this sec
tion. a permit may be transferred by 
the permittee to a new owner or oper
ator only if the permit has been modi
fied or revoked and reissued <under 
§122132(b)(2)). or a minor modification 
made (under §122.63<dl). to identify the 
new permittee and incorporate such 
other requirements as may be nec
essary under CW A. 

(b) Automatic transfers. As an alter
native to transfers under paragraph (al 
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of this section. any :-.."PDES permit may 
be automatically transferred to a new 
pennittee if: 

(!)The current permittee notifies the 
Di.rector at least 30 days in advance of 
the proposed transfer date in paragraph 
<bH2l of this section; 

<2) The notice includes a written 
agreement between th8 existing and 
new permit tees containing a specific 
elate for transfer of permit responsi
bility. coverage. and liability between 
them: and 

<31 The Director does not notify the 
existing· permittee and the proposed 
new permittee of his or her intent t:.o 
modify or revoke and reissue the per
mit. A modification under this sub
paragraph may also be a minor modi
fication under § 122.63. If this notice is 
not received. the transfer is effective 
on the date spee:ifierl in the agreement 
mentioned in parag-raph (b)(2) of this 
section. 

§ 122.62 Modification or revocation 
and reissuance of permits (applica
ble to State programs, see § 123.25). 

When the Director receives any infor
mation (for example. inspects the facil
ity. receives information submitted by 
the permittee as required in the permit 
(see §122.41). receives a request for 
modification or revocation and 
reissuance under § JJ4.5. or conducts a 
review of the permit file) he or she may 
determine whether or not one or more 
of the causes listed in paragraphs (al 
and <b) of this section for modification 
or revocation and reissuance or both 
exist. If cause exists. the Director may 
modify or revoke and reissue the per
mit accordingly, subject to the limita
tions of § 124.5< c ). and may request an 
updated application if necessary. When 
a permit is modified. only the condi
tions subject to modification are re
opened. If a permit is revoked and re
issued, the entire permit is reopened 
and subject to revision and the permit 
is reissued for a new term. See 
§ 124.5<c)(2). If cause does not exist 
under this section or § 122.63. the Direc
tor shall not modify or revoke and re
issue the permit. If a permit modifica
tion satisfies the criteria in § 122.63 for 
"minor modifications" the permit may 
he modified without a draft permit or 
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public review. Otherwise. a draft per
mit must be prepared and other proce
dures in part 124 (or procedures of an 
approved State program) followed. 

<a> Causes for modification. The> fol
lowing are causes for modification but 
not revocation and reissuance of per
mits except when the permitt.E't·' re
quests or agrees. 

(1 l Alterations. There are material and 
substantial alterations or additrnns to 
the permitted facility or activity (in
cluding a change or changes in the per
mittee·s sludge use or disposal prac
tice) which occurred after permit 
issuance which justify the application 
of permit conditions that are different 
or absent in the existing permit. 

NlYn;: Certain re('(Jllstrnction activities 
may cau;;e the new soul'\'e pro\·is1orn; of 
§ 122.2B to be applicable. 

(21 Information. The Director has re
ceived new information. Permits may 
be modifie<l during· their terms for t.his 
cause only if the information was not 
available at the time of permit 
issuance (other than revised reg·ula,
tions. g·uidance. Ol' test methods 1 and 
would have justified the application of 
different permit conditions at the Lime 
of issuance. For NPDES general per
mits (§ 122.28) this cause includes any 
information indicating that cumu
lative effects on the environment are 
unacceptable. Fol' new source or new 
discharger NPDES permits §§ 122.21. 
122.29), this cause shall include any sig
nificant information derived from ef
fluent testing required under 
§122.21(k)(5)(vil or§ 122.21(h)(4Hi.ii 1 after 
issuance of the permit. 

(3) Ne1c regulations. The standards or 
regulations on which the permit. war> 
baseu have been changed by promulga
tion of amended standards or reg·ula
tions or by judicial decision after the 
permit was issued. Permits may be 
modified during their terms for this 
cause only as follows: 

(iJ For promulgation of amended 
standards or regulations. when: 

\Al The permit condition requested 
to be modified was based on a prnmul
gated effluent limitation guideline. 
EPA approved or promulgated water 
quality standards. or the Secondary 
Treatment Regulations under part. 133; 
and 
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tBl EPA has revised, withdrawn. or 
modified that portion of the regulation 
u1· effluent limitation guideline on 
which the permit condition was based. 
or has approved a Stat.e action with re
gard to a water quality standard on 
which the permit condition was based: 
and 

( C; A permit:tee requests modi fie a
'.ion in accordance with § 124.5 within 
ninety (90l day~' after Ft:DERc\L REn
I.--\'I'ER not.ice of thP action on which the 
request is based. 

(ii) For judicial decis.ions. a court of 
,·ompetent Jurisdiction has remanded 
,rnd stayed EPA promulgated regula
tions or efflm'nt limitation guidelines. 
if tne remand and sta:v concern that 
portion of the regulations or g·uidelines 
on which the permit condition was 
based and a ret1uest is filed by the per
>nittee in acconhtnce with §12•1.5 within 
:1inety (90l days of judicial remand. 

<iii) I<'or changes based upon modified 
State certific:at.iorn' of NPDES permits. 
:;ee §124.55<bl. 

<4J Compliance schedules. The Director 
determines good cause exists for modi
fication of a compliance schedule. such 
as an act of God. strike. flood. or mate
rials shortage or other events ove1· 
which the permit.tee has little or no 
control and for which there is no rea
,.;onably available remedy. However. in 
no case may an NPDES compliance 
c;chedule be modified to extend beyond 
an applicable CWA statutory deadline. 
~ee also § 122.fi3(c l (minor modifica--
1.ions l and paragraph (a)( 14 l of this sec
tion <NPDI<~S innovative technology). 

( 5) When the pprmittee .has filed a re
c1uest for a va1"lance under CW A section 
301(cl. 30ltg). 30lihl, 30l(i). 301(k). or 
:316(a) or for "fundamentally different 
factors" within the time specified in 
§ 122.21 or § 125.:67\:ll. 

(6l 307(a) to.ifrs. When required to in
,·orporate an applicable 307(a) toxic ef
nuent standard or prohibit.ion <see 
n22.44(b)). 

<71 Reopcnc1. When requin:d by the 
· reopener'" conditions m a permit. 
which are e:stablished in the permit, 
under §122.44{bl \!'or CWA toxic effluent 
limitations and standards for sewage 
sludge use or disposaJ, see also 
§122.44(c)l or 40 CFR §'103.lO(e) 
(pretreatment program). 

229 



§ 122.63 

(8)(i) Net limits. Upon request of a per
mittee who qualifies for effluent limi
tations on a net basis under§ 122.45(g). 

(ii) When a discharger is no longer el
igible for net limitations. as provided 
in § 122.45(g)(l )(ii). 

(9) Pretreatment. As necessary under 
40 CFR 403.8( e) (compliance schedule 
for development of pretreatment pro
gram). 

(lQ) Failure to notify. Upon failure of 
an approved State to notify. as re
quired by section 402(b)(3). another 
State whose waters may be affected by 
a discharge from the approved State. 

(11) Non-limited poll'utants. When the 
level of discharge of any pollutant 
which is not limited in the permit ex
ceeds the level which can be achieved 
by the technology-based treatment re
quirements appropriate to the per
mittee under §125.3(cJ. 

(12J Notification levels. To establish a 
"notification level" &.s provided in 
§ 122.44(f). 

(13) Compliance schedules. To modify a 
schedule of compliance to reflect the 
time lost during construction of an in
novative or alternative facility, in the 
case of a POTW which has received a 
grant under section 202(a)(3) of CWA for 
100% of the costs to modify or replace 
facilities constructed with a grant for 
innovative and alternative wastewater 
technology under section 202(a)(2l. In 
no case shall the compliance schedule 
be modified to extend beyond an appli
cable CWA statutory deadline for com
pliance. 

(14) For a small MS4. to include an 
effluent limitation requiring imple
mentation of a minimum control meas
ure or measures as specified in 
§122.34(b) when: 

(i) The permit does not include such 
measure(s) based upon the determina
tion that another entity was respon
sible for implementation of the re
quirement(s); and 

(ii) The other entity fails to imple
ment measure(s) that satisfy the re
quirementfs). 

(15) To correct technical mistakes, 
such as errors in calculation. or mis
taken interpretations of law made in 
determining permit conditions. 

(16) When the discharger has in
stalled the treatment technology con
sidered by the permit writer in setting 
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effluent limitations imposed under sec
tion 402(a)(l> of the C\VA and has prop
erly operated and maintained the fa
cilities but nevertheless has been un
able to achieve those effluent limita
tions. In this case. the limitations in 
the modified permit may reflect the 
level of pollutant control actually 
achieved (but shall not be less strin
g·ent than required by a subsequently 
promulgated effluent limitations 
guideline). 

( 17) [Reserved] 
(181 Land application plans. When re

quired by a permit condition to incor
porate a land application plan for bene
ficial reuse of sewage sludge. to revise 
an existing land application plan. or to 
add a land application plan. 

(b) Causes fur modification or revoca
tion and reissuance. The following· are 
causes to modify or. alternatively. re
voke and reissue a permit: 

(1) Cause exists for termination 
under § 122.64. and the Director deter
mines that modificati.on or revocation 
and reissuance is appropriate. 

<2l The Director has received notifi
cation (as required in the permit. see 
§ 122.41(1)(3)) of a proposed transfer of 
the permit. A permit also may be modi
fieu to reflect a transfer after the effec
tive date of an automatic transfer 
<§122.6l(bl> but will not be revoked and 
reissued after the effective date of the 
transfer except upon thP request of the 
new permitt.ee. 

[48 FR 1415:l, Apr. 1. 1983. as amended at 49 
FR 25981. June 25, 1984: 49 FR 37009, Sept. 29. 
1984: 49 FR 38050, Sept. 26. 1984: 50 FR 4514. 
Jan. 31. 1985: 51 FR 20431. June 4. 1986: 51 FR 
2699:3. July 28. 1986: 54 FR 256. 258. Jan. 4, 1989; 
54 FR 18784. May 2. 1989: 60 FR 33931. June 29, 
199.5: 64 FR 68847, Dec. 8. 1999: 65 FR 30909. 
May 15. 2000] 

§ 122.63 Minor modifications of per
mits. 

upon the consent of the permittee, 
the Director may modify a permit to 
make the corrections or allowances for 
changes in t.he permitted activity list
ed in this section. without following 
the procedures of part 124. Any permit 
modification not processed as a minor 
modification under this section must 
be made for cause and with part 124 
draft permit and public notice as re
quired in § 122.62. Minor modifications 
may only: 
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(a' Correct typographical errors: 
(bl Require more frequent monitoring 

or reporting by the permittee: 
\c) Change an interim compliance 

date in a schedule of compliance, pro
vided the nev>' date is not more than 120 
days after the date specified in the ex·
isting permit and does not interfere 
with attainment of the final com pli
ance date requirement: or 

(di Allow for a change in ownership 
or operational control of a facility 
where the Directoi- determines that no 
other change in the permit is nec
essary. provided that a written agTee
ment containing a specific date for 
transfer of permit responsibility. cov
erage. and llability between the cur
rent and new permi ttees has J1een sub
mitted to the Director. 

(eJ<lJ Change the construction sched
ule for a discharger which is a new 
source. No such change shall affect a 
discharger's oblig·ation to have all pol
lution control equipment installed and 
in operation prio1· to discharge under 
§ 122.29. 

(2) Delete a point source outfall when 
the discharge from that outfall is ter
minated and does not result in dis
charge of pollutants from otht-r out
falls except in accordance with permit 
limits. 

(f) [Reserved] 
rgl Incorporate conditions of a POTW 

pretreatment program that has been 
approved i'1 accordance with the proce
dures in 40 CFR 403.11 (or a mollifica
tion thereto that has been approved in 
accordance with the procedures in 40 
CFR 403.18) as enforceable conditions of 
the POTW'::; permits. 

['18 FR HJ53. Apr. 1. 1983. as amended at 49 
FR 38051. ~;ept. 26. 1984: 51 FR 20431 .. June 4. 
1986: fi3 F'R 10616. Oct. 17. 1988: 60 FR 339:ll. 
June 29. 1995] 

§ 122.64 Termination of permits (ap
plicable to State programs, see 
§ 123.25). 

laJ The following- are causes for ter
minating a. permit during its term. or 
for denying a permit renewal applica
tion: 

11 l Noncompliance by Lhe permit tee 
with any condition of the permit: 

<2l 'l'he permittee·s failure in the ap
plication or during· the permit issuance 
process to disclose fully all relevant 
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fact.s. or the permittee·s misreprnsenta
tion of any relevant facts a.t any time: 

(3) A df'Lermination that the per
rnitted ;cu·rivity endanger" human 
health 01· the environment :J,nd can 
only be l'f;g·uJated to accept,able leveL> 
by permit modi ficat.ion or termin::i.tion: 
or 

l 4 l A cha mm ln an:v condition Lhat re-
11 uires either a t emporal'Y or perma
nent redu,.tion m· eli.minat.ion of any 
rlischarge or sludge use or disposal 
practice controlled by the permit cfor 
example. pl<rnt closure or te1·mination 
,,f discharg·e by connection to a POT\Vl. 

(bi The Dirednr shall follow the ap
plicable pro\·edures in part 12'1 or part 
22 of this chapter. as appropriate (or 
;".)tate prncedures equivalent to part 
124 l in terminating any N PDES permit 
under this section. except. that if the 
Pntire dischar>-;e is permanently terrni.
nated by t"limination of the flow or by 
connection t.o a POTW (but not by land 
,:cpplication or disposal into a welll. the 
Director may terminate the pennit b.v 
notice to the permit.tee. Termination 
by noticP shall be effective :30 davs 
a.ft.er noticP- h ,.;ent. unless the p~1'
mittee objtct,s within that time If thi> 
permittee olijects during that period. 
the Dire( tor shall follow part 124 cf 
this chapter or applicable State proce
dur-es for termination. Expedited pei·
mit termin;;tion procedures are not 
'"va.ilable to perrnittees that a.re sub
Jt:ct t:o pending State and'or Federal 
E,nforcement actions incl udi11[! d tizen 
emits brought under State or F'erlerai 
law. If requesting expedited permit ter
mination procedures, a permittee must 
certify that it i.s not subject to any 
pending State or Federal enforcement 
actions inclucling citizen suirs brought 
under State or 1',ederal law. State-au
thorized NPDES programs are not re
quired to use part 22 of this chapter 
procedures for NPDES permit termi
nations. 

[ 48 FR 1415~-l. Apr 1. 1983: 50 FR 6940. Feb. 19. 
1985. as anwmled at 54 FR 18784. May 2. 1989: 
G5 FR 30909. !\fay 15. 2000] 

Al'l'E'.\llIX A TO P . .\HT 122--NPDES 
PHL\1.\H\' l:\!Jl'STRY C.\TEGO!l!ES 

Any permit is~uc>d after June 30. 1981 to 
tlischarg·er~ in the following categories shall 
include efi1uent li.mitatiom; and a compli
ance schedule t n meet: the requirements of 
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section 30l(b)(2l(AI. (Cl. (Dl. (El and (Fl of 
CWA. whether or not applicable eff1uent lim
itations guidelines have been promulgated. 
See §§ 122.44 and 122.46. 

Indnstry Category 

Adhesives and sealants 
Aluminum forming 
Auto and other laundries 
Battery manufacturing 
Coal mining 
Coil coating 
Copper forming· 
Electrical and electronic components 
Electroplating 
Explosives manufacturing 
Foundries 
Gum and wood chemicals 
Inorganic chemicals manufacturing 
Iron and steel manufacturing 
Leather tanning and finishing 
Mechanical products manufacturing 
Nonferrous metals manufacturing· 
Ore mining 
Organic chemicals manufacturing 
Paint and ink formulation 
Pesticides 
Petroleum refining 
Pharmaceutical preparations 
Photographic equipment and supplies 
Plastics processing 
Plastic and synthetic ma terialc; manufac-

turing 
Porcelain enameling 
Printing and publishing 
Pulp and paper mills 
Rubber processing 
Soap and detergent manufacturing 
Steam electric power plants 
Textile mills 
Timber products processing· 

APPE!\DIX B TO PART 122 [R~:;;imn:DJ 

APPENDIX 0 TO PART 122-CRITEH.IA FOH 
DETERMINIKG A CO"CE"TRATED 
AQL'ATIC ANIMAL PRODlTTIO'-i FACIL
l'l'Y (§122.24) 

A hatchery. fish farm. or other facility is a 
concentrated aquatic anim:ll production fa
cility for purposes of § 122.24 if it contains. 
grows, or holds aquatic animals in either of 
the following categories: 

(al Cold water fish species or other cold 
water aquatic animals in pornl::;. raceways. or 
other similar structures which cli:;charg·e at 
least 30 days per year but does not include: 

(ll Facilities which produce Je;;s than 9.090 
harvest weight kilog-ram:-; tapproximately 
20,000 pounds) of aquatic animal;; per year; 
and 

(2) Facilities which feed less than 2.272 
kilograms (approximately 5.000 pounds l of 
food during· the calendar month of r.rn.ximum 
feeding. 

40 CFR Ch. I (7-1-04 Edition) 

ll1i Warm water fi8h species or other warm 
water aquatic animals in ponds. rac.;eways. or 
other similar structures which discharge at 
least 30 days per year. but does not include: 

11 l Closed ponds which discharge only dur
ing periods of excess runoff: or 

(2J Facilities which produce less than 45,454 
harvest weight kilograms (approximately 
100.000 poundsl of aquatic animals per year. 

"Cold water aquatic animals" include. but 
are not limited to. the SalmonidaP family of 
fish: e.g .. trout and salmon. 

"\Varm water aquatic animals" include. but 
are not limited to. the Ameinride. 
Centrurc:hidae and C11prinidac families of fish; 
e.g· .. respec.;tively. catfish. sunfish and min
nows. 

APPEXDIX D TO PART 122-NPDES Prrn
'.\IIT Al 1 PL!CATIOX TESTING REQCIRE
\IEXTS ( § 122.21) 

TABLE I-TESTING REQUIREMENTS FOR OR
GANIC TOXIC POLLUTANTS BY INDUSTRIAL 

CATEGORY FOR EXISTING DISCHARGERS 

Industrial category 

Adhesives and 
Sealants 

Aluminum Forming 
Auto and Other Laun-

dries 
Battery Manufacturing 
Coal Mining 
Coil Coating 
Copper Forming 
E1ectric and Electronic 

Components . 
Electroplating 
Explosives Manulac· 

luring . 
Foundries 
Gum and Wood 

Chemicals 
Inorganic Chemicals 

Manufacturing 
Iron and Steel Manu

facturing 
Leather Tanning and 

Finishing 
Mechanical Products 

Manufacturing 
Nonferrous Metals 

Manufacturing 
Ore Minina . 
Organic Chemicals 

Manufacturing 
Paint and Ink Formu-

lation 
Pest1ciaes . ; 
Petroleum Refining 
Pharmaceutical Prep-

arations 
Photographic Equip

ment and Supplies 
Plastic and Synthetic 

Materials Manufac
turing . 

Plastic Processing _ 

GC/MS Fraction 1 

-------,---- ;-r------
v , t I A d i Base1 I Pes· 

oia 1 e Cl I neutral I, ticide 
-··--1--1--- ·-- --
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TABLE I-TESTING REQUIREMENTS FOR OR
GANIC TOXIC POLLUTANTS BY INDUSTRIAL 
CATEGORY FOR EXISTING DISCHARGERS

Continued 

lndL.stnal category j 
Volatile ! 

--i---- --
Porceia•r: E:iame1inq 
Printin[; and Pub 

!1shing 
Pulp and Paper Mills 
Rubbei Pr._Kess1ng . 
Soap and Deterge11t 

r .... 1a;1ufacturmg 
Steam E!ectric Power 

Plants 
Tex+ile Mills 
Ticnber Products 

p,OC8SSlnQ 
i 

GCiMS Fraction' 

Acid ! Base .. 
i neutral 

-···------t--··-

Pes~ 

ticide 

1 The toxic pollutants !n each traction are l1s~ed in T ctoie ll 
~ Tesr1ng required 

T_.\.BLE II --O!WAXJC 'I'ox:c POl.l.\"l'.\'.\T" l'.\ 
E,\('H OF FOUR FIL-\l"l'!OC:c; IN AX,\L\>!" BY 
G.\:-, C!·iBO:VL'\ TOG!Vd'HY 1\L\'°';-; Si·'";C'f!-\< h('( 1l'Y 

(QSMS1 

lV 
2V 
3V 
5V 
6V 
7V 
SV 
9V 

lOV 
llV 
12\" 
14V 
15Y 
16V 
17\' 
18V 
19V 
20V 
21V 
22\' 
23V 
24V 
25V 
26\' 
27V 
2lff 
WV 
31V 

lA 
2A 
3A 
4A 
5A 
6A 
7A 
SA 

acrolein 
aeryloni trile 
benzene 
hromoform 

l/o/all!es 

carbon tetrachlol'i•le 
chlorobenzene 
chlorodibromomethane 
chloroethane 
2-chloroethylvinyl ether 
chloroform 
dichlorobromomethane 
Ll-dichloroethane 
l .:l-dichloroethane 
11-<lichloroethylene 
1_2-dichloropropane 
1.3-f lichl oropro py 1 ene 
ethyl benzene 
methyl bromide 
methyl chloride 
methylene chloride 
1.1.2.2-tetrachloroethane 
tetrachloroethylene 
toluene 
i .2-tran~-dichloroethylene 
1.1. 1-trichloroethane 
1.1.2-trichloroethane 
trichloroethylene 
'iny 1 chloride 

Acid Compounds 

2-chlorophenol 
2.4-dichlorophenul 
2-1-dimethylphenol 
4 .6-dini tro-o-cre8o! 
2A-dini trophenol 
2-nitrophenol 
•1-ni trophenol 
p-chloro-m-cresol 

·L\ penta<·hiorophenol 
lOA phenol 
llA 2.4.6-trwhlorophcnol 

lB 
2B 
.rn 
1B 

acenaphthPnP 
acena phlh~·Il:'ne 
anthr::11..·F11t> 
hen;:ilil; "" 

5B henzo: a 1;,nthLu·erw 
tiB l>enzo; ,\ 1p:n·;,r1e 
iB 3.4-benzofl~1ur•~ntlwne 

8B htenzr>ghilpt,ryit;>ne 
~JB llenzor k )fluoranthene 
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~llB his(2-chloroethuxv Jmethane 
l lB liis\ 2-c:hloroethyl >ethe1 
1213 hist2-chloroi;;opropyl Jet her 
BB hi:s 12-ethyllwxyllpht h>tlate 
1 !B 4--bromopheu.vl phen~ I et.her 
FiB but:vll•enzyl phthalate 
HiB 2-chlo1cJ1rnpLtJmlene 
17B '1-chlnrnplwny! plwn~-J dlwt· 
lHB chrysE·ne 
19B di1Jenzo1a .. b 'ant.hrn• .. ·en~ 
20B 1.2-clichlorolienzene 
'..:lB 1.3-dkhlorolH:nzem 
J2B 1.4-di, hl;irnh<mzene 
_:313 3.3'--di1·hl01 Oilenzidine 
,>-lB dieth:d phthalate 
25B tlimethyl phthalate 
~6B <li-n-hLH~-J phthalate 
278 2.4-tlini t rntol uene 
28B 2.6-dim t :-ot oluene 
:!9B cli-n-ot·t:;-1 phthnlate 
.30B 1.2-diphc'nvlh,vdrazilw {as azol>enzene 1 

31B i1 Ul'Ol'Ul t.hene 
:12B nuorent> 
:33B hexaehloi·olwnzene 
:HB hexac·hlon>lmtaclif'ne 
:l5B hexachloroc~.-clopent,td.iene 

:l6B hexachloroethane 
:37B i11deno1 l.2.3-1·1l1py1·ene 
:38B isophorone 
39B napthale1ie 
40B ui tro l;enzn1P 
41B N-nitro;;odimethylamine 
-l2B N-nitrosodi-n-propylami1w 
-l3B N-nitro>'OtliphF:mylaminP 
-HB phena.n threm· 
l5B pyrenP 
16B 1.2.4-tl'ichlc't'OlJem:enP 

lP ,dclrin 
2P aipha-BHC 
:JP beta-BHC' 
1P gamrna-BHC 
5P delta-BHC' 
6P chlordane 
7P 4.4'-DDT 
SP 4,4'-DDE 
9P 4.4'-DDD 

lOP clieldl'in 

i\•sticides 

llP alpha-endosulfan 
12P lJeta-endosulfan 
13P endoscdfan :-<ulfate 
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14P endrin 
15P endrin aldeh:v-de 
16P heptRchlor 
17P heptRchlor epoxide 
lBP PCB-1242 
19P PCB-1254 
20P PCB-1221 
21P PCB-1232 
22P PCB-1248 
23P PCB-1260 
24P PCB-1016 
25P toxaphene 
TABLE III--OTHEH TOXIC PUL!XT:\VI'-; I MET-

ALS AXD CYAXIDE) .A.Nll TOTAL PHEXOLS 
Antimony. •rotal 
Arsenic. Total 
Beryllium. Total 
Cadmium. Total 
Chromium. Total 
Copper. Total 
Lead. Total 
Mercury. Total 
Nickel, Total 
Selenium, Total 
Silver. Total 
Thallium. Total 
Zinc. Total 
Cyanide, Total 
Phenols, Total 
TABLE IV--Coxn:NTIOX.\L AXLl Noxcuxn:x

TIONAL POLLUT.-\NT;; RF.Ql:IH!m To BE TEST
ED BY ExrnTING DISCIL\HGEHS IF EXPECTED 
TO BE P!-tr:SENT 

Bromide 
Chlorine. Total Residual 
Color 
Fecal Coliform 
Fluoride 
Nitrate-Nitrite 
Nitrogen. Total Organic 
Oil and Grease 
Phosphorus, Total 
Radioactivity 
Sulfate 
Sulfide 
Sulfite 
Surfactants 
Aluminum. Total 
Barium. Total 
Boron. Total 
Cobalt. Total 
Iron. Total 
Magnesium. Total 
Molybdenum. Total 
Manganese. Total 
Tin. Total 
Titanium. Total 
TABLE V-TOXIC POLJXTAXTS .-\NI! H.\l..\J-iJJ(1\·;-; 

SUBSTAXCES REQl:IRFD To BE IllEXTrF!Ell BY 
ExrsTJNG DISCHAHGEHS IF EXPECTEIJ To Bl·: 
PHESEKT 

To:ric Pollulants 

Asbestos 

Hazardous Sub:>tances 

Acetaldehyde 

40 CFR Ch. I (7-1-04 Edition) 

All~-1 alcohol 
Ally] chloride 
Amyl acetate 
Aniline 
Benzonitrile 
Benzyl chloride 
Butyl acetate 
Butylamine 
Captan 
Carbary! 
Carbofuran 
Carbon di;;ulfide 
Chlorpyrifos 
Coumaphos 
Cresol 
Crotonaldehyde 
C'yclohexane 
2.4-D <2.4-Dichlorophenoxy acetic acidl 
Diazinon 
Dicamba 
Dichlobenil 
Dichlone 
2.2-Dichloropropionic acid 
Dichlorvos 
Diethyl amine 
Dimethyl amine 
Din tro benzene 
Diquat 
Disulfoton 
Diuron 
Epichlorohydrin 
Ethion 
Ethylene diamine 
Ethylene clibromide 
Formalclehycle 
Furfural 
Guthion 
Isoprene 
Isopropanolamine Dodec~-lbenzenesulfonate 
Kelthane 
Kepone 
l\Ialarhion 
Mercaptodimethur 
Methoxychl or 
Methyl mercaptan 
Methyl methacrylate 
Methyl parathion 
Me\'inpho8 
Mexacarbat.e 
Monoethyl amine 
Monomethyl amine 
Naled 
Napthenk acid 
Nitrotoluene 
Parathion 
Phenohmlfanate 
Phosgene 
Propar1dte 
Propylene oxide 
Pyrethrins 
Quinoline 
Re:'orcinol 
Strontium 
Strychnine 
Styrene 
2.4.5-T (2.4.5-Trichlorophenoxy acetic acid1 
TDE rTetrachlorodiphenylethane I 
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2.i.!i··TP [2-\2.L~-TrichlorophPllOX~·) Pl'll·· 
panoiv 3d(lj 

Tric·hlorofan 
rrriet ha.nolamine <lodec,vlbenzent~su lfo:~:: 1 :-:. 
Tri ethyl amine 
Trimethylarnine 
Craniun1 
\·ana<liurn 
\~invl acetate 
Xyle:H• 
X:denul 
Zirconium 

[);ote l The Envi:·oim1ental Pi··>t•·•·tion 
Ag·ent·v has suspended the requirem1·.·nt.::: of 
~122.2.l<gl!7liiiHAl and Table I of Appendix D 
d" th<1; <tpply to c•ertain industrial c:1t-
2gc)l'i( .. s. The suspt~nsions ;:u·t~ as follo\v~: 

a. At H:i FR 204G. ,Jan 8. 1981. the Em·irnn
ment al Prot.ection Ag·enc~· suspPrnletl until 
further notice §122211g 1(7\1ii11Al a<' it t1ppliPc: 
to coal r.1 ine;:.:.. 

lJ. At. 16 Flt 22585. Apr. 20. 1981. the E1wiron
ment.-il Pri1t.ection Aµ·encv suspended until 
fur:.hei· nutic.P ~122.n:µ.-H7Hiil1AJ and. tht: cor
n::l'.'::'>pontlinE:.· 110rtiuns of lt.e-rn Y·-··C 1:-it t ht~ 
NFUES ;_!ppllcation 1~,oi:n1 2c ;:l;-.; t.hey cqJply 
to: 

l. T(Ostin_1o.;· and r'~portinr.;- fol' all four or
"ani<' fractions in the Greig·e Mills Sub
cai ,,,:or>· uf t.he Textile l\'liil;; irnlu;.;tr'; 1 ~ub

pait C.---Low water u;;.• procesiiin~ of 'JI) C'FH 
1Mrt -!10 '· and t.e<;t.iug· and rnporting rc,1· t-he 
µef:\ti<:ic.le fraction in ttll othe:· suhcate>lc'ri<·'~ 
oft.his in(lustrin.l catt.·~·or:.' 

:; 'I'esUng and reporting· fo1· the \'Uidt1lt:. 
li:u;e neutral an<l pestieidP !rad.lorn.' rn tht• 
BasA and Precious .l\fotals Suhcnteg·or\· of the 
O: 1e !\lining and Dres.-;in~ irnlnst.ry l sub)Hrt B 
uf -!0 CFR part HOi. and testing and rqinrtlng 
for ali four fractions in all other <'ctilcat
~~gorif~~ of thi:::;. inUustl'ial category. 

3. Test.in;; ancl reporting for all fonr GC MS 
f1actions ~n the Porcelain Ena1neling· 1.ndus
n~-. 

c. At 46 FR 35090. July 1. 1981. the Em•irnn
mental Protection A~rencv Ruspendt>d until 
fu1·t.her notice §122.2l<inr7HiiJ(A> and the Gor
re,ponding portion;; of Itern V-C of the 
NPDEi' 'lJlplication l:<'orrn 2c a;;, they .i.ppl;v· 
to: 

l. 'l'(,,q ing and rep1>rting· for the 1Wf.t lcidt• 
fr:lction in the Tall Oil Rosin 8ubcai e!'rnry 
t;cubpart D1 and Hodn-Base(\ DE~l'i\'ati\'es 

Sul.lc1lteg·ory \subpart Fl of the Gum ,u1d 
Wood Clwmicals industry \10 CFR pm c 45·c!). 
and testing· and reponirw for the pe~t tcide 
,u:.u hast' netural fraction,; in a 11 other .-;uh
cat.e;-;ories of this imlu::.triai catt>g·o1y. 

2. Testin;.r and reportmg for the pp,;t icille 
fraction in the Leather Tanning nrnl Fin
ishing. Paint and Ink Formulation. and Pho 
t.ogrnphic Supplies inuustrial unegorie,·:. 

3. Testing and reporting for the acid. base 
neutral and pesticide fract.ions in the Petro
leum Refining industrial category. 

'l. Tes ring- and reporting for the pe~t.icide 
fra.ctinn in the 1?ct.pergrad~~ Su1fit . .:~: F 11hcat.-
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<'~ories, \suh1xci'ts ,J ancl t;1 of the Pul]J and 
I 'aper incluHry \'10 CFR part 430\: t.esting and 
: eporting for Uw base neutral and peE>tici1le 
crnctions in thP following 6ubu1ter;·ories: 
lleink (,;uhpart (~;. DfrwlYing Kraft •subrnn 
F 1. and Paperlio,ird from Waste P<qw1 z ~ull
J1al't E 1: testing antl reporting· for the vola-
'ile. base rwutrnl dlHl pesti··idP fracrions in 
! he fullowim' ,oul>catelo(Ol'ief'. BCT Bieachec\ 
Kraft (~Ul.>1mrt £-lL 8en1i-Chernlcal :;-;ubpztl'l~ 

H and Cl. (u1cl Noninteg-rated-Fin~ Pape1·;:; 
''uh part R.1: Mid t t'S1 lng ;1nd l'CcJ.l'Jl'ting for tlh' 
.tdtl. l>a'3e m•utnLl ;,nd pei'tidde fractions ill 
: he foilovdn2. ~.uLt·ategorie~: Fine Bleat..:ht--tl 
Kraft l suhpar1 I'· Dbf<olYing· Su: fire Pul;.• 
'."ubpart K, G!'uundwood-Fine I'cipers r ~ul.1-
J1ill't 01. l\L1rket Ble;aehed K:·art (.;t.;i;part G1. 
'fL"'~ue frorn \VasL.epaper ( ~ubp .. u t ·r ,, c:tnd 
:-\onintegT~-ttt-d··Ti~~"'ue Paper~ (SuiJtJ<U't Si. 

:i. Testing '-iml rt.•porling fc11· tht> l 1<lSe neu
; ml fra.ctiun in tlH' Once-Through Cooling 
\\.ater. Fly ."..sll '1nd Bottom Ash Tran.;port 
\\"ater pro1..·h~s \\'clste::;t1·ea1n:...-:. of tli.P St.earn 
f>lPctric p(,wer Pl.int '.ndu"trLtl c:ateg·ory. 
Thi~ n°visi.'l1 continues thE<,.;P ,;nspen;..um'''· i* 

Fur thP clun1tion (1f the :::.u:.-.pension;.;_ t~u~r~
l~'re. 'Tab!t !. t"'fft.·~·t n·eJy read~~ 

fA.BLE 1--TESTiNC; REUU1Rt:r,.1ENTS FOf'i OR· 

GMJIC TO:<iC POLL'JTANTS fW iNDUSTRY CAT· 

EGORY 

'\dh&s1ves and ~)eala.nts 
A.luminum torrn1ng 
A.uto and o1her !aurvJne~ 
Eattery rnanufactc111;1g 
Goal minino 
Coil coat1n9 .. 
Copper torming 
E~ectnc and eler:t;on:c 

C<)mpounos 
Electroplating 
Explosives manutactur•n:J 
Foundries . 
G:Jin and vvood 'i:1li sub

parts exceiJt D and F "! 
::-~ubpari O-tal1 rn! ~as1n 
Subpart F--rosin-baseci 

derivatives 
Inorganic chern:ullS ma·1u-

Voia
t!1e 

,., 
(') 

'·) 

facturlng , · 1 

:1·on and .steel rnanutac 
tunny . \ ') 

i eather tannmJ ar~l fin 
ish•ng i' > 

fAechanical prouucts r:.J.n-
utactunng { ' 1 

r Jonferrous rnet.-1ls 1nanu-

fa-.:::~unng 
Ur8 mining (app11es to 1r~e 

base a'"ld preci,)US n~e:· 

als. Subpart R, 

(I 

GC fv1S frac;11c•n.:. 

Acid 

) 

1'l 

I'' 
('1 

•,'1 

i'l 

!··, 

xEditorial :\oL_.- 'rht~ wo1\l~ ·"This tevi.;:;ion"' 
!'''fer lo th,., d1wurnent pul,U,Jwd ..;t ·f8 FR 
141.~:l. Apr. l. 19H:l 
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TABLE 1--TESTING REQUIREMENTS FOR OR
GANIC TOXIC POLLUTANTS BY INDUSTRY CAT
EGORY--Continued 

40 CFR Ch. I (7-1-04 Edition) 

o The pollutants 1n each fraction are listed in !tern V-C 
·,Pulp and Paperboard Mills: 

GS1MS tractions 

APP~:>JDIX E TO PAHT 122·-- R.·\l~F..\.Lf. Zc1:-:E~ OF THE U~rn:n ST.'l.Tl·>' 

@ 

' ' . 
@ 

~ 

Not Shown: Alaska (Zone 7): Hawaii (Zone 71·. r;'orthern Mariana Islands 1Zone 71: Guam 
cZone 7>; American Samoa (Zone 7J: Truc;t Territory of the Pacific Islands 1Zone 71: Puerto 
Rico (Zone 3 J Virgin Islands <Zone 3 l. 
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... ~;(JU1c,>· IVI:ethodology. for .A.naly~)iS o[ 1J:~tent.1i:.)n E-1.,ts111:-~ fer Ci>t!tl'nl 1_,if 1-rh~u H..un .. Jff Qualii:\· 
Pl'':'P>U'ecl iur ll.S. EnvH·onmental Protedion . .'\>:·~n"~·. (H1ice ~>l 'Xarer. NonJ.J\J.int ~ou.i.1·;; Di'.:i 
,.itm. Wctshing·ton. DC. 1986. 

[0'i F'H !807:3. Nov. 16. 1990! 

Al'l'E\lJ!.\ F TO P,\!1'1 .122.. l\< 1)]{-· 

POHYi'ED Pr .Ac;.::-; \VlTH P( wn .. \no>::-; 
CH1-:xrEH TH.-\:\ 2fi0.000 A.cco::r•::<c; 
TO 'iliE 1990 Di·:Ci:\\L\L CL';c;1. :- H\' 
THI:: Bnn:\l' ()V T!!l: Cl·~\:-;l" 

Aiat1am~1 

Arizona 

Cniif01n1rt 

Colorado 

:State 

District ,of Columbia. 
F:onda 

Georgia. 
lllino1s . 
Indiana 
Kansas 
Kentucky 
Louisiana 
Maryland 
Massachusetts . 
Michigan 
Minnesota 

M~ssouri 

Nebraska 
New Jersey 
New Mexico 
New York. 

North Carolina 
Ohio 

Oklahoma 

Oregon 
Pennsylvania 

Tennessee 

Texas 

Virginia 

Washington . 
Wisconsin 

iricorpor ated Piau· 

. B1rm1nat-iarn 
Ph0en;x 
Tucson 
L::.rog Beach 
Los Angeles 
Oakland 

; Sacramento 
San Diego. 

· San Francosr:o. 
San Jose 
Denver 

,lacksonville 
MiamL 
Tampa. 
Atlanta 
Chicago 
Indianapolis 

1

1 Wichita. 
: Louisville. 

New Orleans 
Baltimore. 

, Boston 
Detroit. 

' Minneapolis. 
St Paul 
Kansas City 
St Louis. 
Omaha 

, Newark. 
i Albuquerque. 
! Buffalo. 
: Bronx Borough. 
: Brooklyn Borough. 

Manhattan l:lorouah 
Queens Borough"' 

; Staten island Borough 
j Charlotte. 
: Ctncinnat1. 
: Cleveland. 
'Columb:;s. 

Toledo. 
Oklahoma City. 

j Tulsa 
, Portland. 
J Philadelphia 

Pittsburgh 
Memphis 

· Nashville.'Dav1dson. 
. Austin. 

1 
Da!!a~. 

' E! Paso. 
: Fort VVorth 
; Houston 

San Antonie 
Norfolk. 

; Virgir,ia Beach. 
i Seattle. 
i Milwaukee 

' 1il FH G881~ llt'C. 8. HJ9(l. HS .H!H'll'iP:l id 67 
FFL 171-.):J .• Till\· 17. ~OO~J 

'f'() 

l1)t{._~';l,j) l'J,,\C'E~ \\'[TH P<li.lj L:\TI\°)\";-. 

Gin .. :t 1· ;: Tii.\ '\ l00,1JOU Bl'T LL."'" 
TH.\'.\ ~;·,o.ooo AC'L10!Ull:\c; TO THL 1990 
DECJ·:'.\'\1,\L (,'fi\,_;\"' 11\' nu: ~31.'HJ.:A.' 

Ill" Tl ti: C!:'.\r,('r: 

/:dab am a 

Alaska 
Anzona 

Arkans3.s 
Califorr;1a 

Colorado 

C'onnBcticut 

Florida . 

Georg:a 

•daho 
Hllnois 

Iowa 

Hunts..,~:1e 

Mobile 
tv1on1gor?·ierv 

: And1orage · 
i Mesa 
Temp~; 

Little Rock 
Anah,~rrn 

Bakf>rstield 
Berkeley. 
Chula Vista 
Concord. 
El Monte. 
Escondido 
Fremont 
Fresno 
Fullerton. 
Garden Grove. 
Glendale 
Hayward 
Hun~ington Beach 
Inglewood. 
Irvine. 

; Modesto 
' Moreno Valley. 

Oceanside 
Ontario. 

i Orange. 
' Aurora 

Colorado Springs 
Lakewood. 
Pueblo 
Bridgeport 
Hartford. 
New Haven. 
Stamford. 
Waterbury 
Fort Lauderdale. 
Hialeah 
Ho!iywood 

'Orlando 
St. Petersburg 
Ta!iahassee. 
Columbus 
t ... 1acon 

, Savannah 

: Boise C'tY 
~ Peoria. 

Rockford 
Evansville 
Fort Nayne 
Gary 

; South Bend 
, Cedar Rapids 
! Davenport. 
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Kansas 

Kentucky 
Lou!srana 

Massachusetts 

Michigan 

Mississippi 
Missouri 

Nebraska 
Nevada 

New Jersey 

North Caroi;na 

Ohio 

Oregon 
Pennsylvania 

Rhode Island 
South Carolma . 
Tennessee 

Texas 

Utah 
V'1rg;nia 

Washington 

Wisconsin 

De::, r·.~01nes 

Kansas C11y 
·ropeKa 

Lexingtt.n ~ Cli.'eHr: 
; Baton RougP 
! Shreveport 

Springfield 
Worcester 
Ann Arbor 

, Flint. 

! Grand Rar.;cJs 
l Lansing. 

Livonia. 
Sterling He1gr.~s 

: Warren 
........ i Jackson. 

'· Independence 
Spnngf1eld 
Lincoln 
Las Vegas 
Reno. 
Elizabeth 
Jersey City 
Paterson 

j Albany 
I Rocheoter 
I, Syracuse. 
· Yonkers. 

Durham 
, Greensboro 
! Raleigh. 
\ Wins1on·Salern 

......... I Akron 
Dayton. 
Youngstown 

. . .. . ...... 1

1 

Euge11e. 
••••••••••• 

1 
Allentown 

j Erie. 
! Providence 

Columbia 
Chattanooga 
Knoxville. 
Abilene. 
Amanilo. 
Arlington. 

1 Beaumcmt. 
j Corpus Christi. 
I Garland 
11rv1ng. 
' Laiedo. 

Lut·bock 
·. Mesquite. 

Pasadena 
Plano. 
Waco. 
Salt Lake City. 
Alexandria. 
Chesapeake. 
Hampton 
Newport News 
Portsmouth 
R1ch'l1ond. 
Roanoke 

: Spokane. 

i Tacoma. 

l 111\a~so~ 

[64 FR 68848. Dec:. 8. 1999] 

40 CFR Ch. I (7-1-04 Edition) 

.-\ i'l'i:,:1,1:\ H To P.·\1:-r 122- crn·:.:T1Eo-' 
\\T!JI lT:;J:.;('()Hl'Oh.\T!·:r) l'l·ck . .\:\11'.ED 
Ain:.-\.~ WITH .\ Pli"~·L.\TJr;s rw 
250.000 ()Jt Mom: Accorrn1:--;u HJ THE 

Hl90 I.lEC"E:\:\LtL Ci·::.::-:n; BY THE Bl·-
1n: . .\t· <iF T!lI·: CE:\:-01. :-: 

Un'1ncor~ 

State County porated ur-
banized pop-

ulation 

L>1l1forn;a Los Angeles 886 780 
Sacra'nento 594.889 
San Diego 250.414 

Uela:1.·?1.re New Castle 296.996 
floriaa Dade. 1,014.504 
Georgia DeKalb 448.686 
Ha~va'.: Honolulu; 114 506 
~-fary!and Anne Arundel 344.654 

Baltimore 627.593 
Montgomery 599.028 
Prince Georges 494,369 

Texas Harris 728.206 
u1ar1 Salt Lake 270 989 
Virginia Fairfax . . . . . . . . . . . -. . -. . i 760.730 
Washington King 520.468 

··----------- -=:.:.::.:.J.. 
· County v1as previously listed 111 this appendix however. 

population dropped to below 250,000 in the 1990 Census. 

[6-! FR 688·18. Dec:. 8. 1999] 

Al'l'E:\DL\ I TO PART 122-C<K:\TIES 
\\'!Tl! U:\INCORPORATED URBANIZED 
A1n:.\s GREA'rnR THA:\ 100.000. BcT 
LJ.>:-: T!!A>J 250.000 ACCO!WI:\G TO 
TIIF 1990 DECEXNIAL CE:\SCS BY Tm~ 
Bnn::\l.' OF THE CENSl.'S 

State 

Alat;arna 
Arizona 
Ca11torn1a 

Colorado 
F!owla 

Georgia 

Kentucky 
Louisiana 
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County 

'r--·-----

111 J~tterson 
Pima ... 

! Alameda 
Contra Costa 

·Kern 
Orange 
Riverside 
San Bernardino 
Arapahoe 
Broward 

. . . . . i 

· Escambia ......... j 
Hillsborough 1 

: Lee 
! Manatee 

I 

Orange ......... . 
Pal rn Beach . 

, Pasco .... 
Pinellas 
Polk 
Sarasota ... 
Seminole 
Clayton 
Cobb. 
Fulton 
Gwinnett 
Richmond 
Jefferson 
East Baton Rouge 
Parish 

Unincor
po;ated ur

banized pop
u!ation 

78.608 
162.202 
115.082 
131,082 
128.503 
223.081 
166,509 
162.202 
103.248 
142.329 
167.463 
398,593 
102,337 
123 828 
378.611 
360.553 
148,907 
255.772 
121.528 
172.600 
127.873 
133.237 
322.595 
127.776 
237.305 
126476 
239.430 
102.539 
331.307 
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State 

Maryland 
North Carolina 
Nevada 
Oregon 

South Carolina .. 

Virginia 

Washington . 

County 

: Jefferson Parish 

Unincor· 
porated ur

banized pop
uiation 

Howard 157.972 
Cumberland . 146.827 
Clark 327.618 
Multnomah' 52,923 
Washington 116.687 
Greenville 147.464 
Richland 130 589 

: Arlington 170.936 
: Chestert1eld 174.488 
, Henrico 201.367 
: Prince William 157.131 
i Pierce 258.530 
l Sn~horn1sh . .. .. . 157.218 

·County was previously listed m this appendix: however. 
population dropped to below 100,000 in the 1990 Census 

[64 FR 68849, Dec. 8. 1999] 

Al'PE.'\DlX J TO PA!n 122--NPDES PER
:\I!T TE:-;TI~G H.EQ\.'IRF.:'v!E:\T:-; FOH 
Pl'BLICLY 0\\ '.\ED TREAT:\H::\T 
WORK;) I§ 122.211 ! ) ! 

T.\BT.E IA--EFF!XF.N'!' P.-\.H.-\MF,TEHC: FOH :\L[ 
POTVvS 

Biochen1ical oxvRen deinand (BOD·· 5 or 
CBOD-51 

Fecal coliform 
Des11orn Flow Rate 
pH 
TempE>r«tLlre 
Tot?.l ,;uspemled solid" 

TABLE 1----EFF!.PENT PAl-L\:VIETERco l"llH ALL 

POTWS WITH A FUJ\\ EQL\L TO OH GHEAT

EH TlL\:\ 0.1 MGD 

Ammonia (as NJ 
Chlorine (total residual. TRC) 
Dissolved oxyg-en 
Nitrn.teNitl'ite 
Kjeldahl nitrog·en 
Oil and grease 
Phosphorus 
Total diiosolved solidf'. 

TABLJ,; 2-Ef'Fl .UENT PARA:\ll<:'ffHS F<1H 

SELF.C'TED POTWS 

Hardnes;.; 
l'i-lelals (tutal reco1·eruble). <'yanide and total 

phe11ois 
Antimony 
Arsenic 
Beryllium 
Cadmium 
Chromium 
Copper 
Lead 
Mercury 
Nickel 
Selenium 
Silver 
Thallium 

Zinc 
C:;anide 
Total phenolic compounds 
\'n/utile organic conzpo1111ds 
Acrolein 
Acrylonitrile 
Benzene 
Bromoform 
Carb(\n t8tnu:hloriilP 
ChlorobenzPHP 
Chlorodibromumc·thaue 
Chloroethane 
2-chloroethyl\·invi eth.cr 
Chloroform 
DichlorobromomPth:1.ne 
1.1-dichlornethane 
i .2-dichlm'(wthane 
Tran;.;-1.2-dic hloroethy lene 
J .1-dichloroeth~ilene 
1.2-dichloropropanP 
1.3-dichloropropvlene 
Ethylbenze11e 
J\1ethyl bromide 
Methyl c,hloride 
l\lethylene d1lol'i<l': 
1.1.2.2-tetra<,hloroethane 
Tet.ra.chloroe~hylene 
Toluene 
l .L 1-trichlornethane 
1. 1.2-trichlornet.hane 
TrichloroethylenP 
Vinyl chlorille 
:lr:id-extructa/ile t'(l//lpounds 
P-chioro-rn-L·reso 
2-chlorophenol 
2.1-dichlorophenol 
2.4-dimeth:-·lphellol 
·i,6-dini tro-o-cresol 
2.4-dini troplwnol 
2-nitrophenol 
1-nitrophenol 
Pentachlon,phenol 
Phenol 
2.4,6-trichlorophfmol 
Base-neutral compou nclo' 
Acena.pht.l1ene 
AcenaphthylE>ne 
.-\nthrncene 
Benzi dine 
Benzo( a lantlu:acene 
Benzo(a)py1·ene 
3.4 benzotluorant lwne 
Benzo(g·hi lpervlene 
Renzo(kli1uoranthene 

Pt. 122, App. J 

Bis (2-chloroethox:1' i meth«ne 
Bis !2-chloroethyl i ether 
Bis (2-chloroisopropyl l et.her 
Bis (2-ethylhex.vl> pht.halate 
4-bromophPnvl phenyl ether 
Butyl benzyi phthalate 
2-chloronaph \halene 
4-chloropllenvl phenyl ether 
Chrysene 
Di-n-butyl phthalate 
Di-n-oct:irl phthalate 
Di benzo\a.h lan thracene 
1.2-dichlorolJenzene 
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1.3-dichlorobenzene 
1.4-dichlorobenzene 
3.3-dichlorobenzidine 
Diethyl phthalate 
Dimethyl phthalate 
2. 4-dini trotol uene 
2.6-dinitrotoluene 
1,2-diphenylhydrazine 
Fluoranthene 
Fluorene 
Hexachlorobenzene 
Hexachloro bu tadiene 
Hexachlorocyclo-pentadiene 
Hexachloroethane 
Indeno(l .2.3-cd Jpyrene 
Isophorone 
Naphthalene 
Nitro benzene 
N-ni trosodi-n-propylamine 
N-nit!"osodimethylamine 
N-nitrosodiphenylamine 
Phenanthrene 
Pyrene 
1.2.4.-trichlorobenzene 

[65 FR 42469. Aug. 4. 2000] 

Sec. 

PART 123-STATE PROGRAM 
REQUIREMENTS 

Subpart A-General 

123.1 Purpose and scope. 
123.2 Definitions. 
123.3 Coordination with other progTams. 

Subpart B-State Program Submissions 

123.21 Elements of a program submission. 
123.22 Program description. 
123.23 Attorney General's statemen l. 
123.24 Memorandum of Ag-reement with the 

Regional Administrator. 
123.25 Requirements for permitting'. 
123.26 Requirements for compliance e\·alua

tion programs. 
123.27 Requirements for enforcement au

thority. 
123.28 Control of disposal of pollutants into 

wells. 
123.29 Prohibition. 
123.30 Judicial review of approval or uenial 

of pnmits. 
123.31 Requirements for eligibility of Indian 

Tribes. 
123.32 Request by an Indian Tribe for a de

termination of eligibility. 
123.33 Procedures for processing an Indian 

Tribe's application. 
123.34 Provisions for Tribal criminal en

forcement authority. 
123.35 As the NPDES Permitting· Authority 

for regulated small MS4s. what is my 
role? 

40 CFR Ch. I (7-1-04 Edition) 

123.36 Establishment of technical standards 
for concentrated animal feeding oper
ations. 

Subpart C-Transfer of Information and 
Permit Review 

1:23.41 Sharing of information. 
123.'12 Receipt and use of Federal informa

tion. 
123.43 Transmission of information to EPA. 
123.44 EPA review of and objections to 

State permits. 
123.45 Noncompliance and program report

ing tv the Director. 
123.46 Individual control strategies. 

Subpart D-Program Approval, Revision, 
and Withdrawal 

123.61 Approval process. 
123.62 Procedures for revision of State pro

~:-rams. 

123.63 Criteria for withdrawal of State pro
gram~. 

123.64 Procedures for withdrawal of State 
progTams. 

Al"l'HciHITY: Clean Water Act. 33 lJ.S.C. 1251 
e/S(''-i· 

S· it·ncE: -18 FR 14178. Apr. 1. 1983. unless 
ot herwisf' noted. 

Subpart A-General 

* 123.1 Purpose and scope. 

\al This part specifies the procedures 
EPA wiil follow in approving·. revisrng. 
and withdrawing State programs and 
the requirements State programs must 
meet to be approved by the Adminis
trator under sections 318, 402. and 405(a) 
(National Pollutant Discharge Elimi
nation System-NPDES) of the CWA. 
Tl;is part also specifies the procedures 
EPA <vill follow in approving. revising, 
and withdrawing State programs under 
section 405(fJ (sludge management pro
grams l of the CWA. The requirements 
that a State sewage sludge manage
ment program must meet for approval 
by the Administrator under section 
405(f) are set out at 40 CFR part 501. 

(b) These regulations are promul
gated under the authority of sections 
304\i>. lOl(e), 405. and 518<e) of the CWA. 
and implement the requirements of 
those sections. 

(C) The Administrator will approve 
State programs which conform to the 
applicable requirements of this part. A 
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State NPDES progTarn will not be ap
provetl by the Administrator under sec
tion 402 of CWA unless it has authority 
to control the discharges specified in 
sect.ions 318 and 405(aJ of CWA. Permit. 
progTams under sections 318 and 405Ut i 
will not be approved independent of a 
section 402 program. 

(d)'1 l Upon approval of a State pro
gTam. the Administrator shall suspend 
the issuance of Federal permits for 
those activities subject to the aµprove1l 
8tate program. After prograrn approval 
EPA shall retain jurisdiction over any 
permits (including general perrnitsJ 
which it has issued unless arrange
ments have been made with the l-5tate 
in the Memorandum of Agreement for 
the State to assume responsibility for 
these permits Retention of jurisdic
tion shall include the processing of any 
permit appeals. modification request;;;. 
or variance requests; the conduct of in
spections. and the receipt and review of 
self-monitoring· reports. If any permit 
appeal. modification request or vari
ance request is not finally resolverl 
when the federally issued permit ex~ 
pires. EPA may, with the consent of 
the State. retain jurisdiction until the 
matter is resolved. 

(2) The procedures outlined in the 
preceding paragraph (d)(l) of this sec
tion for suspension of permitting· au
thority and transfer of existing permits 
will also apply when EPA approves an 
Indian Tribe's application to operate a 
State prog-ram and a State was the au
thorized permitting authority under 
§123.23(bi for activities within the 
scope of the newly approved progTarn. 
'rhe authorized State will retain juris
diction over its existing permits a;,; de
scribed in paragraph <d)(ll of this sec
tion absent a different arrangement 
stated in the Memorandum of Agree
ment executed between EPA and the 
Tribe. 

( e) Upon submission of a complete 
program, EPA will conduct a public 
hearing, if interest is shown. and deter
mine whether to approve or disapprove 
the program taking· into consideration 
the requirements of this part. the CW A 
and a11y comments received. 

<f) Any State program approved by 
the Administrator shall at all times be 
conducted in accordance with the re
quirE>men ts of this part. 

§ 123. l 

tgHll Except <ts may be '1Uthorize1l 
pursuant to paragTaph (g )(2i of this sc'c
tion or excluded lJy § 122.3. the State 
progTam must prohibit all point sourcP 
discharges of pollutants, all discharges 
into aquaculture projects. and all dis
posal of sewage sludg·e which results in 
any pollut.ci.nt fr01n such ;;;ludge enter
ing· into an:v waters of the United 
~lat!:'s within the State·s Jurisdiction 
PxcepL as authorized by a permit in ef
frct under the State progTam or under 
;-;ection 402 of CWA. NPDES authority 
nmy he shared by two or more State 
agencies rJut each ag·euc:v must have 
::)tatewide jurisdiction over a class of 
activities or (Iischarg·es. When more 
than one agency is responsilJle for 
issuing· permits. each agency must 
make a submission meeting the re
ciuirements of § 123.21 before EPA will 
begin formal review. 

(2) A State may seek approval of a 
partial or phased program in accortl
>n1ce with section 402(ni of the CWA. 

! h) In many ca~es. States 1 other than 
In di.an Tri bes) will lack authority to 
regulate activities on Indian lands. 
This lack of authority does not impair 
that State's ability to obt,ain full pro
![ram appro\'al in accord,1.nce with this 
part. i.e .. inability of a St.ate t.o reg·u
late activities on Indian lands does not 
constitute '"partial program. EPA wiil 
administer the program on Indian 
lands if a State i or Indian Triht:l does 
not seek or have authority to reg·ulate 
activities on Indian lands. 

NOTE: Stat.es are advised to cont;cct the 
l:nitecl States Department of the Interior. 
Bureau of Indian Affairs. concerning author
ity over Indian lanrls. 

!i) Nothing in this part precludes a 
State from: 

(1 l Adopting or enforcing require
ments which are more stringent or 
more extensive than those required 
under this part: 

<2l Operating a program with a great
er scope of coverage than that required 
under this part. If an approved State 
program has gTeater scope of coverag·e 
than required by Federal law the addi
tional coverage is not parL of the Fed
erally approYed program. 

Non:: For example. if a State requires per 
mits for rllschanre;; into publicly owned 
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§ 123.2 

treatment works. the8e permits a1·e not 
NPDES permits. 

[48 FR 14178. Apr. 1. 1983. as amended at 54 
FR 256, Jan. 4. 1989: 54 FR 18784. Ma~· 2. 1989: 
58 FR 67981. Dec. 22. 1993: 59 FR 643·rn. Dec. 14. 
1994; 63 FR 45122. Aug. 24. 1998] 

§ 123.2 Definitions. 
The definitions in part 122 apply to 

all subparts of this part. 

[63 FR 45122. Aug. 24. 1998] 

§ 123.3 Coordination with other pro
grams. 

Issuance of State permits under this 
part may be coordinated with issuance 
of RCRA. UIC. NPDES. and 404 permits 
whether they are controlled by the 
State. EPA, or the Corps of Engineers. 
See §124.4. 

Subpart 8-State Program 
Submissions 

§ 123.21 Elements of a program sub
mission. 

(a) Any State that seeks to admin
ister a program under this part shall 
submit to the Administrator at least 
three copies of a program submission. 
The submission shall contain the fol
lowing: 

<lJ A letter from the Governor of the 
State (or in the case of an Indian Tribe 
in accordance with § 123.33( b). the Tri b
al authority exercising powers substan
tially similar to those of a State Gov
ernor) requesting program approval: 

(2l A complete program description. 
as required by § 123.22. describing how 
the State intends to carry out its re
sponsibilities under this part: 

(3) An Attorney General's statement 
as required by § 123.23: 

(4) A Memorandum of Agreement 
with the Regional Administrator as re
quired by§ 123.24; 

(5) Copies of all applicable Stat,e stat
utes and regulations. including those 
governing State administrative proce
dures: 

(b)(l) Within 30 days of receipt by 
EPA of a State program submission. 
EPA will notify the State whether its 
submission is complete. If EPA finds 
that a State's submission is complete. 
the statutory review period (i.e .. the 
period of time allotted for foi·mal EPA 
review of a proposed State program 

40 CFR Ch. I (7-1-04 Edition) 

under CWAJ shall be deemed to have 
begun on the date of receipt of the 
State's submission. If EPA finds that a 
State's submission is incomplete. the 
statutory review period shall not begin 
until all the necessary information is 
received by EPA. 

<2l In the case of an Indian Tribe eli
gible under § 123.33( b). EPA shall take 
into consideration the contents of the 
Tribe's request submitted under 
§ 123.32. in determining if the program 
submission required by § 123.21< al is 
complete. 

(C) If the State's submission is mate
rially changed during the statutory re
view period. the statutory review pe
riod shall begin again upon receipt of 
the revised submission. 

( d) The State and EPA may extend 
the statutory review period by agree
ment. 

[ 48 FR 14178. Apr. 1. 1983: 50 FR 69U. Feb. 19. 
1985. a::; amended at 58 FR 67981. Dec. 22. 1993: 
59 FR 64343. Dec. 14. 1994] 

* 123.22 Program description. 

Any State that seeks to administer a 
program under this part shall submit a 
description of the program it proposes 
to administer in lieu of the Federal 
program under State law or under an 
interstate compact. The program de
scription shall include: 

(al A description in narrative form of 
the scope. structure. coverage and 
pl'Ocesses of the State program. 

(bl A description (including organiza
tion charts) of the organization and 
structure of the State agency or agen
cies which will have responsibility for 
administering· the program. including 
the information listed below. If more 
than one agency is responsible for ad
ministration of a program. each :?.gency 
must have statewide jurisdiction over a 
class of activities. The responsibilities 
of each agency must be delineated. 
their procedures for coordination set 
forth. and an agency may be designated 
as a "lead agency" to facilitate commu
nications between EPA and the State 
agencies having program responsi
bility. If the State proposes to admin
ister a program of greater scope of cov
erage than is required by Federal law. 
the information provided under this 
paragraph shall indicate the resources 
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dedicated to administt~ring the Feder
ally required portion of the progra.m. 

(1) A description of the State agency 
staff who \Vill carry out the State pro
gram. including the number. occupa
tions. and g·eneral duties of the em
ployees. The State need not suhm.it 
complete job descriptions for every em
ployee carrying out the State progTarn. 

12,1 An itemization of the estimated 
costs of establishing and administering 
the program for the firot two :;ears 
after approval. mcluding cost of the 
personnel listed in paragraph ( b )( 1) of 
this section. cost of administrative 
suppo1·t. <lnd cost o!' technical support. 

(31 An itemization of the sourc:e~ and 
amounts of funding. including an esti
mate of Federal gT'.rnt. money. availa1>le 
to the State Director for the first two 
years after approv,ll to meet the costs 
listed in paragraph (lJl(2) of this sec
tion. identifyi11g <U1Y restrictions or 
lirnitations upon this funding. 

( c > A uescl'ipt.ion of applicable State 
procedures. inclUtling permi Uing· pro
cedures and any St.ate admin.istra.tin· 
or jmlictal review p1 o.~edures: 

(dl Copies of the permit fonn(sl. ap
plication fot·m( s ). a.rnl reporting fonrn s l 
the State intends to employ in its pro
gram. Forms used IJy States need not 
be identical to tht' forms used by EPA 
but should require the same bash~' in
formation. except that State NPDgs 
programs a.re required to use standard 
Discharge Monitoring f{eport.s (DMR.i. 
The State need not provide copies of 
unHorm nat,ional forms it intends to 
use but ;;;hould note its intention to use 
such forms. 

r.:0T1-:: St.a.te8 are encou::agecl to u~e uni~ 

form n<li.ional form;; established b~- the Ad
minist.rator. IL uniform naLional form8 <ire 
used. thc'Y may be m•illifiecl to include the 
:Slate Ag·ency's 11'llll«. addricsc,:. logo. and 
other ::->intile\r inforrna ti on. as appropriate, in 
place c-i .EPA'~. 

(el A complete descriptwn ot the 
State's con1plia.nce trach.ing· and tcll

forcement program. 
1 fl ln the case of Indian Tri.be8 digi

ble und.er §123.331bl. if a State has lrnen 
authorized by EPA to issue permits on 
lhe Federal Indian re:-;erval.ion in ac
cordance with § 123.23( b ). a dec;cripUon 
of how responsibility for pemli.ng per
mit applicat.ions. existing· permits. and 
supporting· files will be transferred 
from lhe State to tlw elig·ible Indian 

§ 123.23 

Tribe. To tbe maximum extent prac-
1 icable, thi" should inclmlr a Memo 
randum of Ag-reement negotiated lw
t ween tlw State and t.he Indir, n Tribe 
addressing· tJie arrangements fo:' such 
tram,fer. 

i-±8 FR 14178. Apr. 1. 1983: 50 FR 6911. Feb. rn. 
1985. as amE'mled at. 54 FR 18784. l\.foy :l. 1989: 
~8 B'R 67981. ilPc. 22. 199~{: .~9 B'R. 6434~1. Dec. H 
1~194: 63 FR ·l:J.122. Aug. 24. 1998] 

~ 123.23 Attorney General's statement. 

w.1 Any State that sPeks to adrnin
i:;te1· ~- program under t.hi;:; part: shall 
submit a st.atPment from t.1-:.e State At
torney Gt:neral (or the .,1tt.orney for 
tllm;e Stat,•:! or interstate ,1;.:encies 
which ha\'r independtmt ieg·21.i counsel i 
that the laws of the State. or an int.er·· 
st,ate compact. provide adeqtwte au-
1 '1ority tc; carry out thP progTam de-
'"C'ribed ttmler ~12:3.22 a11cl to meet t.lw 
requirernents of this part. This stat.e
ment shall inckde citations to the spe
cific statutes. ndministra.tive reguh1-
tions, ;t.nd. where appropriate. JUrlicial 
decisions \vhkh dernonst.J·ate adequate 
:111thority StaLt: .:<t<1tutes ,1ncl regula·· 
Uons cit.ed lly Utl' ::·Hate Attorney Gen
eral or independent legal counsd shall 
lie .in U1t" fo!'m of lawfuilv <tdopterl 
Mtat.P statutes and reguLttions at the 
time the staternent is signed and shall 
lie fully effect.i vt· liy the time the pro-
1"Tam is approved. To quality as "'inde
pendent leg·al counsel" th,c attorney 
,.;igning the statement. n•qufred by this 
,;ection rnilst have fuli authority to 
inciepende11t.ly represent the State 
clg'Ancy ill coun on all matte, rs per
t.aining to the :::;t;'l.te program. 

N'<.>'I'E. B:P_-\ will »llPPl.V State,.: witll an At· 
t.orne:v (Xene1·al'~ ,:..;t (lt ernen t fonT1d.t. on rt· 
que~t. 

il>l If a t>tatc iwhich is not an Indian 
Tri!Jel set'lrn c1. 11thority O\•u· a.ctivities 
rm Indian lands. the s ta Lemen t .shall 
('Ontain an appropriate analysis of the 
State's authority 

(Ci The Attorney General·;; statemellt 
shall certif\· that the Stat.e has ade
quate legal authority to is".ue and. en
force general pt·~rmirs if tht' dt,tt.e seeks 
1,0 implement t.ht~ "'eneral permit pro
gram under§ 122.28. 

[ 48 Fl~ Hl IH. Apr. l. 1983. ,1,_ «memle<l at :-i8 
FR 6798l. Dt•1· 22 l 1J!1:l] 

243 



§ 123.24 

* 123.24 Memorandum of Agreement 
with the Regional Administrator. 

(a) Any State that seeks to admin
ister a program under this part shall 
submit a Memorandum of Agreement. 
The Memorandum of Agreement shall 
be executed by the State Director and 
the Regional Administrator and shall 
become effective when approved by the 
Administrator. In addition to meeting 
the requirements of paragraph (bl of 
this section, the Memorandum of 
Agreement may include other terms. 
conditions, or agreements consistent 
with this part and relevant to the ad
ministration and enforcement of the 
State's regulatory program. The Ad
ministrator shall not approve any 
Memorandum of Agreement which con
tains provisions which restrict J:<jl:> A ·s 
statutory oversight responsibility. 

(b) The Memorandum of Agreement 
shall include the following: 

(l)(il Provisions for the prompt trans
fer from EPA to the State of pending
permit applications and any other in
formation relevant to program oper
ation not already in the possession of 
the State Director (e.g .. support files 
for permit issuance. compliance re
ports. etc.). If existing permits are 
transferred from EPA to the State for 
administration. the Memoramlum of 
Agreement shall contain provisions 
specifying a procedure for transferring 
the administration of these permits. If 
a State lacks the authority to directly 
administer permits issued by the Fed
eral government. a procedure may be 
established to transfer responsibility 
for these permits. 

]\°()TE: !<'or example. EPA and the State and 
the permittee could agree that the State 
would issue a permit(sJ identical to the out
standing- Federal permit which wouitl simul
taneously be terminated. 

(ii) Where a State has been author
ized by EPA to issue permits in accord
ance with §123.23(b) on the Federal In
dian reservation of the Indian Tribe 
seeking program approval. provisions 
describing how the transfer of pending 
permit applications. permits. and any 
other information relevant to the pro
gram operation not alrl.-ad.v in the pos
session of the Indian Tribe urnpport 
files for permit issuance. cornpliance 
reports. etc.) will be accomplished. 

40 CFR Ch. I (7-1-04 Edition) 

i2) Provisions specifying classes and 
categories of permit applications. draft 
permits. and proposed permit.s that the 
State will send to the Regional Admin
istrator for review. comment and. 
where applicable. objection. 

< 3) Provisions specifying the fre-
1.1uency and content of reports. docu
ments and other information which the 
State is required to submit to EPA. 
The State shall allow EPA to routinely 
review State records. reports. and files 
relevant to the administration and en
forcement of the approved program. 
State reports may be combined with 
grant reports where appropriate. These 
procedures shall implement the re
quirements of§ 123.43. 

<4l Provisions on the State's compli
ance monitoring r:tnd enforcement pro
gram. including: 

( i) Provisions for coordination of 
compliance monitoring activities by 
the State and by EPA. These may 
specify the basis on which the Regional 
Administrator will select facilities or 
activities within the State for EPA in
spection. The Regional Administrator 
will normally notify the State at least 
7 days before any such inspection; and 

(ii l Procedures to assure coordination 
of enforcement activities. 

( 5) When appropriate. provisions for 
joint processing of permits by the 
State and EPA for facilities or activi
ties which require permits from both 
!<:PA and the State under different pro
grams. 1 See § 124.4. J 

::\t 1TE: To promote efficiency and to avoid 
duplication and inconsistency. States are en
coumited to enter into joint processing 
agreement8 with EPA for permit issuance. 
Likewise. States are encouraged ibut not re
quired) to consider steps to coordinate or 
con,.,olidate their own permit programs and 
acti\·ities. 

(6) Provisions for modification of the 
Memoranrlum of Agreement in accord
ance with this part. 

I cl The Memorandum of Agreement. 
the annual program grant and the 
State,J<:PA Agreement should be con
sistent. If the State1EPA Agreement 
indicates that a change is needed in the 
Memorandum of Agreement. the Mem
orandum of Agreement may be amend
ed through the procedures set forth in 
this part. The StateiEPA Agreement 
may not override the Memorandum of 
Agreement. 
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Environmental Protection Agency 

~~l)TJ:: Deta.ileci progT<u~·1 prioritie.::; ar~d ~;pc

':-ific ct!'l'angements for 1'~PA support of tlv 
::--Jtate pro~o·am \Vill ch[l.11g'P and are ther~~lol'e 
;nore appropriatP!y nt->goliat.ecl in the 'on
t,~xt of «nnual <if;Teements rathe1· than i 11 the 
MO:\. However. it m<w still he approprht'·' tfJ 
;;peciI_\· in the MOA the basis for c;u1·L rie
taiied a~Tee1nent:.s. e .. ~~· .. a providion Lr~ lht:> 
:YIOA :-<pecifving· that EPA will s<•lect f:ldli
ties in the State for inspection annual!,· a~ 
part or the State EPA agTePment. 

1d1 'l'he Memoraml um of Agre~.'rne 11 t 
sh,1.ll also specify the extent to wl11cl1 
EPA will waive its right t.o review. ob
ject to. or comment upon State-is::;uerl 
permits under section 402(dH:3). \e) or 
(f) of CWA. While the Regional Admin
istraLor and the State may agree to 
waive EPA review of certain "cl asst:~. or 
categories" of permits. no waiver of re
view may be granted for the following 
classes or categories: 

(1 J Discharges into the territorial 
sea: 

(2) Discharges which may affect the 
waters of a State other than the one in 
which the di.scharge originates: 

(3) Discharges proposed to be regu
lated by general permits (see §122.28J: 

(4) DiRcharges from publicly owned 
treatment works with a daily average 
discharge exceeding 1 million gallons 
per day: 

(5) Discharg·es of uncontaminated 
cooling water with a daily average dis
charge exceeding 1500 million gallons 
per day: 

(6) Discharges from any major dis
charger or from any discharger within 
any of the 21 industrial categories list
ed in appendix A to part 122; 

(7 J Discharges from other sources 
with a daily averag·e discharge exceed
ing· 0.5 (one-half) million gallons per 
day, except that EPA review of permits 
for discharges of non-process waste
water may be waived reg·anlless of 
flow. 

(e) Whenever a waiver is granted 
under paragraph (dl of this section. the 
Memorandum of Agreement shall con
tain: 

(1 l A statement that the Regional 
Administrator retains the right to ter
minate the waiver as to future permit 
actions. in whole or in part.. at any 
time by spnding t.he State Director 
written notice of termination: and 

§ 123.25 

12) .-\ sta\<>llH'!lt that ;.he St;lt» o;ha.ll 
,:.:.uppl.v F>P~·\ \Vith t:opie~ of f1n:J1 pr~!·· 

nltts. 

1 ld FH Hl 78. Apr l. J\\ ,;l: ;i(j FR fi'J11. Fc-l.1. 1!1. 
1%~. :ls amPt.tdh.l "' ~l FH Hl78-!. Ma:: 2. 19F9: 
-~8 b'l:t 67981 l h'<· ~:.'. El'i:l: 6~l l"R 15122. c\ug-. 2-i. 
1Y98! 

~ 123.25 Requ.ircment.o; for permitting. 

w 1 :\11 :-:;tate Proc;r::nns LHHkr tlli.s 
:<ut must han' kgal autho.ri.t,1,· to u11-
plement each of the following· provi
sions and mus1:, ht' administc"red in con 
furmance wi.th ea~·h. except that States 
are not precluded from ornitting· or 
modifying· any provisions to impost> 
more st.ring·ent requirements: 

(1l§122.4 lProhibitionsi. 
i2l§l22.5:a1 and (lil-<Effect of per

mit): 
13J§122.7!1Jl an<l \Cl--Wonfident.ial in

turmation1: 
(4)§122.21 un-rbi. (C)(2). 1e}-(kl. aud 

lm)-(p). and 1q1--rApplication for a per 
mitl: 

(5l § 122.22--c Sig·natories i: 
(6)§ 122.23--(Concentrated animal 

feeding operations): 
(7) § 122.24--( Concentrated aquatic 

animal production facilities): 
(8) § 122.25--<Aquaculture projects): 
<9) § 122.26---(Storm water dischargesl: 
(10) § 122.27--( Silvi culture l: 
(11) § 122.28--(General permitsl. Pro-

1·ided that States which do not seek to 
implement the general permit program 
under§ 122.28 need not do so. 

(12) Section 122.41 (:t)(l) and (b) 
through (n >-(Applicable permit condi
tions) (Indian Tribes can satisfy en
forcement authority requirements 
under§ 123.34): 

<13J§l22.'12--<Cornlitions applicable to 
specified categories of permits): 

114! § 122.43 ·-(Establishing permit 
comlitionsl: 

(.:.5l§122.44- -(Establishing- NPDES 
permit conclitiom;J: 

(16J§122.45 --(Calculating· permit con
ditions); 

(17l§122.46--( Durat.ionl: 
(18l§l22.47\aJ- <Schedules of compli

ance); 
091§122-18 -(Monitoring- require-

ments): 
(20\§122.50--(Disposal into wells): 
(21) § 122.61--\Permit transfer): 
(22) § 122.62----( Permit modification J: 
<23) § 122.64---( Permit termination): 
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·24l§l2·.l_Ji~ll-··(~.;pp~i::;;t!l,)n Ir.>!'~-~ lH·.':'· 

rn it 1: 
12i'ii§l24.5 :a;.!(')_ 1<J; !i.llll · '1 <'.1lod1-

fic<tt.1011 of JWl'mitl:'l: 
(26l§l2'1.6 !ai. (Ci.<{\). i-lll'I It·\ rDraf'l 

permitl: 
127\§124.8---1Fact sheet.:01: 
i 28 ) § 124 .J 0 (a\( 1 i( ii I, L'l \{ } )( i j i )_ 

1,{)(}J(V). (hl. (cl. 1d1. an•l 1e1--1Public 
notice>: 

1291§124.11--(Public comnwnts and re
quests for hearing·s \: 

130J§124.12<al~(Public heal'i1ig-sl: and 
131!§124.17 laJ and <c)--11\,esponse to 

comments): 
(32) § 124.56-(Fact sheets): 
(33l § 124.57(a)---<Public noticei: 
( 34) § 124.59-·(Comments from govern

ment agencies): 
( 35 l § 12,1.62-( Decision on variances l: 
(36J Subparts A. B. D. H. and I of part 

125 of this chapter: 
(37J 40 CFR parts 129. 133. and sub

chapter N: 
(38) For a Great Lakes State or 'Tribe 

(as defined in 40 CFR 132.2). 40 CPR part 
132 <NPDES permitting- implementa
tion procedures onlyl: 

(39) § 122.30 (What are the ulijectives 
of the storm water regulations for 
small MS4s?J: 

(40) §122.31 (For Indian Tribes only\ 
(As a Tribe. what is my role under the 
NPDES storm water program'?): 

(41) § 122.32 (As an operator of a small 
MS4. am I regulated under the NPDI<JS 
storm water program?): 

142 l § 122.33 (If I am an opera tor of a 
regulated small MS4. how do I apply 
for an NPDES permit" When do I have 
to apply?l: 

<43l §122.34 (As an op•;rator of a regu
lated small MS4. what will my NPDRS 
MS4 storm water permit require·?): 

(44J §122.35 <As an operator of a reg-u
lated small MS4. may I share the re
sponsibility to implement the min
imum control measures with other en
tities?): and 

145) §122.36 (As an operator of a regu
lated small MS4. what happens if I 
don't comply with the application or 
permit requirements in §§ 122.33 
through 122.35?). 

NOTE: Stat.es need not implerne11 t. Pf"->\'i
sion>:> identical to the :i.hove li;;ted provisions. 
Implemented provisions must. howeVPl'. ef:'
tablio;h requiremE'nts at least as :otring·ent as 
the corresponding listed pt'ovision,~. \'li'hilf' 
States may impose more o,tringent rer.tuire-

40 CFR Ch. I (7-1-04 Edition) 

~11~·11r~ the\· 111;_1y r1'-H n1akt' 1Jll" i'i:-"tlujrernf~nt 

n;<,11-,..., l~~nil-:'t1?_ ~t~ a ir:t.dPoff fu1· rn<.tking an
citht·r requi1·t-nH~nt ~no.re :--:trjn_~!'ent: tor exa.rn
plP. I•\' rec1ui1·in;.! That p,11Jlic ll'"<'l'in.~s he h2L\ 
p1·lu1· t(J b~uing ,my permit while n:clucing 
th~ .. nnount of .:Hlv;:tnce notiL'E) of ~Gch a hcnr
:11,,: 

::ita:L' programs may. if tile'~- ha\'e it<leY,uate 
leg-:d ~rnthority. implement ,my of the provi
~ion~ of par·ts 122 and 124. See. for example. 
~ 12'.!.51 cl' '"ontinuation of permits i and § 12·1.4 
'l'Oll~olidation of permit processing:. 

For example. a State may impose more; 
st1·in)'ent requirements in an NPDES pro
~rnm Ly omitting the upset provision of 
~ 122.'11 or h:-· requiring more prompt notice of 
.u1 up:set. 

rl>l State NPDES prog-rams shall have 
an apprnYed continuing planning proc
ess under 40 CFR 130.5 and shall assure 
that the approved planning process is 
at all times consistent with the C\VA. 

(Cl State NPDES programs shall en
sure that any board or body 'Nhich ap
proYes all or portions of permits shall 
not include as a member any person 
·.vho receives, or has during· the pre
vious 2 years received. a significant 
portion of income directly or indirectly 
from permit holders or applicants for a 
permit.. 

( 1 l For the purposes of this para
graph: 

rii Board or body includes any indi
vidual. including the Director. who has 
or shares authority to approve all or 
portions of permits either in the first 
instance, as modified or reissued. or on 
appeal. 

rii 1 Si.qnificant portion of income means 
10 percent or more of gToss personal in
come for a calendar year. except that it 
means .50 percent or more of gross per
sonal income for a calendar year if the 
recipient is over 60 years of age and is 
receiving that portion under retire
ment. pension. or similar arrangement. 

(iii l Permit holders or applicants for a 
permit does not include any department 
or agency of a State government. such 
as a Department of Parks or a Depart
ment of Fish and Wildlife. 

(iv) Income includes retirement bene
fits. consultant fees. and stock divi
dends. 

( 2) For the purposes of paragraph (cl 
of this section. income is not received 
"directly or indirectly from permit 
holders or applicants for a permit" 
when it is derived from mutual fund 
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,)fit ·:'r)\y t":·,v ~d{·nti? .. .- of th\· p:!'; __ t~\ 
-t'~;, ,-,_.t·"'.:. \lf incc>rri::-. 

i if5 "ti\ i-} ~ ;'.::), .·\pr 1. 1:RkL :Ju F'fl t,."! f: F ~ : ; :-: 
1~J8(< :·11.1 ~:r( -/9t~. l'~.'i":. !--;-. -i~H:r,. a~~ ,trn1-·:~t1· ,i at 

-) 1 FI£ L~78'l. 1\ld.y 2. HlH~': ·--_,:,, Fl-t -180-;-.1 :'< lti. 
:9~JO. ,·,:~ r1\ 9411. Ft)L UJ E1:J;3: :;n FE i;7~HiL 

DP~· ~~'.~. E•iJ'.3: 60 FH Fi~~Hf. \i.u·. 23. 1'.-l~J.'_1· t::~ FH 
;.-11:.2:: . . --\·..1~ :~-L !9~j0: ~n FH -i-.2'170. :\~-1~ l~t~l9: 

'.1-l l~H 1.;BR-H-l. [h:'L'. ~- l~}~i:1: (;~1 FH ~h}D(l~1 '" : ~. 1.1. 
:.~oon: f-;f: F'H 6.):~i:m. n<---{' ·1 :-L ~~001 1 

~ 12:1.26 Requirements for compliance 
e\·aluation progi·ams. 

1:1, ~late !Jl'O}.,n~·:t.rns shn..i1 ha\-e nt(H't.'

dui·t>· for rtceipt.. f'Yaluation. n-~tr~nl.ion 
<lnd ;'l\"f'c'.tigation for possi!Jlt' Pnf,:re:e
!1l;'!lt ur a11 notiet'" ;uvl r•'[Hll't" re
quirt-:il of per~·nir.tf.'c;-; antl ulhe.t· n-·~-u

lated lJt:r~on.:; (and r~)l invest ig-a t ic1!i f;n~ 

)"lr1:,;sihle enforcPnwnt. of faill;n· io su1i
mi t. these nu tir~es an cl n~ports, 

(IJ 1 ~tat e progTam" shall 11a \'f i 11"pi.<
t.ton and surveiilance procedures t(i de
termine. indepernknt. of infonn,Hion 
;;upplied by regdlated pers011s. u>nrnli
ance or noncomplianct' with app]i,·;:\•lc· 
prngTam requiremvnts. The St.a.te ,.,]lall 
maintain· 

'1 i A pn>gram which is l'apalJ.•t· of 
making· ccnnprehensi\"t• surve,\·s of all 
fadli Lies arni actiYi tie,; subJt~l·t tu the 
St.ah· Director's amhority to idt·11tify 
persons subject to regu Lt ti on whn have 
failei'. to cornpl~· with permit <lpp1ie:a
uon or other pro'~ ram requ irenwnts. 
Any cornpilation. index or inven1cJ1·v of 
su(·'1 faf-ilities ~1!H.l a<·1ivitips sh;ill, lie 
made available to tiw n .. ,~gionzd _.\,lmin
l'itrat-01· upon rtll[U8st.: 

121 A prograrn fo:' periodic inspec·t ions 
uf the facilitit•t:> and ,tctivitit·s s•JhJect 
to regulation. These' rns'.wctions shall 
b(• cunducted ill a lll;nmei' designed to: 

1i1 Determine compliance o;· non
<:ompliance wit.h bsu:.•ll permit c·ondi
tions and other progT<'lm req u irenk1its: 

! iii Verify the ac·curan· of infotma
tion sulimitte<l l:iy pt:rmittees arnJ other 
reguLltP<l persorn; LU reporting forms 
arn.l other form:, sunpJ,,·ing rnonitr,ring 
data: a11cl 

<ii1i \'•'rify the ad1.'quacy of sampling'. 
monitm·ing. and other methods used by 
permittees and other regula1.hl persons 
to dPvelop that information: 

(3\ A prograrn for ilwestigating rnfor
rnation ohtai1wd reg-Clr<ling· ,·iolai.ions 

df\ldi•~~1L-; .. Ll:1:.:T,.t~1 an1: 
: i l'f' :·r:. t_''}'; :, • (I 

§ 123,26 

'l 1\1 cit.··,·':: r-_ 101 r';·c~·l\ in~~ c1 '.Hl t'li 

- dl·l11~~ l!~ L•Ji: H:---t•i~··tt•ti )}} uf l!"iil\l'!'rl:t 

r11 ,-.,uh~l1iir(·i·1 !1:. t!.Hl J-)uhlic .1111_ntt -;_~1,_1 

:,it.ic·n:-·. i-~_,td!· ... r(.n·t in l't!PCn:t :n.g \·ic· 
i ~lion:-- siL·::l :):· ('lh"(JUJ'~t~.:ed. a 1 Hl th, 
~.L.at.t.~ I)ii·t:' l.Ol' .-.hlt:·! n1ak~: ;:.t"\:,tiLt1)1t· in 
!.1rn1:t.tion 0111·t·1:01·lil"lk' prucPdurr·s. 

11~·) 1'he ~td!(• L)il'rl(·tor (tnd KL1~·e orli 
( t\1'8 t'nga~~r d in 1..·o!npiian(_'.t' t'\-,tluat.ion 
>lL\.l! l1a\"<· 1utl1urit,\· tu entf~l' a11y site 
•>i' prt~mi.'w.-. ,cculi)t'd to ;·eguLttion 01· in 
11·hi('li recc't"!s 1 t·1eY<:Ult to p1·oin"un (JP· 
<·1·aticn :-1 z,, kq•t in order to cop;.· a1w 
rcconb ii1~1iec!, n10nitor or ctherwb•.-' 
iliV(·,·tigal< ,-orn11!L1nce \\"ith th" Stall' 
program :nclwling· complL:1.1wt· with 
ikl'mit couditiun,.; and otllt'l· pn1g·1am 
r 1.'qnireff1Pn\:-;. :-ltates \\J;o:-;e law re
qtlires a o-'t·:.i.n:h warrant hefo1,· entr\· 
<.:mform 1vnr. til1;; re•iuirenwnt. · 

dl1 Inve:-;tLrn1ory in:-;pecrions :ohall lw 
· on:lt,ct.PcL o-'~trnpit~s shal: lie ta ken ,_rnc! 
;i\hf•r infonnclt ion shall hr g·atbered in 
;, manrwr if.g .. m;in!.! proper "chain of 
1.·H:-;tody" l'l cw<'dures1 that will prnduce 
e\·irience admis,.;i ble in <Ln i'llfo1·cernent 
proceeding or in coui·t. 

ce 1 Statt• r-.:Pur:~ cornpliancr> evalua
i lOtl _progT<-1ms "hall luwe proct:dure.~ 

;11Hl alJilit:-, for: 
111 l\laint;i.ining ;1 comprehensive in

\'t'lltory ol all ,.;ource,; cPvl"t\'d b;,· 
:\PDES permit:; and a schellult' of re
purts l'8(Jllll'e<.l J,o l:ie sn\Jn1it.terl hy per
n11tt.ees to t!H.' !".\'.ate agency: 

(2l Initial -~lTePning ci.e .. pi·e-t'llfOn't'
ment evaluatwni of ali permit or 
l!rant-relal1od 'umpiiance infnrrnatcion 
t.o identif\· nolation:-; and to establitih 
priorities for funher sulistantin· tech· 
nical Pvaluation: 

1:31 \\"hen warranted, contluc\.ing a 
substanth'<' technical evaluation fol·· 
lmving t.he initial screening ol' all per
nut or gT:111t-relatt:d l:omplianu' infor· 
m,i. ti on to det ('nnine the ;1.p1iropriat.e 
agenc~"· respun~v: 

141 Maint"li1111;_g <l management infor
rnation s:-:steJr which supports tht' 
complian1:1' E'\ <'t 1 tw ti on actiYi ties of 
this part: c\lld 

(5l Inspt'ctin'2 t.hP facilities of all 
major discharg•·rs at least annually, 

i 18 FR HliH. :\p1 1. 198a. a~ amended at «i-1 
FR 18785, l\Ln· 2 1989: 63 FH "IS12~, Au~ 2·t 
1'l98] 
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§ 123.27 

* 12:!.27 Requirements for enforcement 
authority. 

<al Any State agenc:v· administering a 
program shall have available Llw fol
lowing remedies for violations ef St,ctt' 
program requirements: 

\ ll To restrain imme(lia tely arnl ef
fectively an:v person by order or 1Jy emit 
in State court from eng·aging in iULY 

unauthorized activity which is endan
g·ering or causing damage lo public 
health or the environment: 

KuTE: This paragTaph (a)(l) reltLlin•:< that 
St.ates have a mechanism !e.g .. cul ;ulmini:-;
trative cease and desist order or ~he aliilit:v 
to seek a temporary restraining onlen to 
c;t,)p any unauthorized activity end;tngering· 
public health or the em·ironment. 

\2) To suf. in courts of competent ju
risdiction to enjoin any threatened or 
continuing violation of any program 
requirement,, including permit condi
tions. without the necessity of a prior 
revocation of the permit: 

( 3) To assess or sue to recover in 
court civil penalties and to seek crimi
nal remedies. including fines. as fol
lows: 

'il Civil penalties shall be recover
able for the violation of any NPDI<JS 
permit condition: any NPDES filing re
quirement: any duty to allow or carry 
out inspection, entry or monitoring ::lc
tivities: or. any regulation or orders 
issued by the State Director. These 
penalties shall be assessable in at least 
the amount of $5.000 a day for each vio
lation. 

(ii) Criminal fines shall be recover
able against any person who willfully 
or negligently violates any applicable 
standards or limitations: any NPDES 
permit condition: or any NPDES filing 
requirement. These fines shall be as
sessable in at least the amount of 
$10.000 a day for each violation. 

Nryn;: States which provide the criminal 
remedies based on "criminal neglign1ce." 
"gToss neglig·ence" or strict liability ::;atisiy 
the requirement of paragraph la)(31(ii 1 of this 
section. 

<iii) Criminal fines shall be recover
able against any person who knowingly 
makes any false statement. repn,senta
tion or certification in any NPDES 
form, in any notice or report required 
by an NPDES permit. or who know
ingly renders inaccurate any moni
toring device or method required to be 
maintained by the Director. These 
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finF:< :<hall l;e rec·o\·>"ralilP in <H least 
the amount of S5.000 for each im;t.ance 
of violation. 

:c-;, •TF: Jn man;.· Sute., tlw St<>t.e Dirlc'ctor 
wi 11 lir.i n:pre.:.;ent-t><.l in ~L).1 e cuur-::-.~ ii:v the 
Sta tr-- :\ t.1 orne:v GPneral •Jr qt her ctppropl'iate 
kgal officer. Althou."!h the Stat<• Dfrector 
neerl not appear in i:IJUrt actions he 01· she 
,;hould han~ power to l'<'•tUec;t that any of the 
ahove ec<'tiom; hP brou!"ht. 

<hHll The maximum civil penalty m· 
criminal fine (as provided in paragraph 
1aH3 l of this sec ti on 1 shall be assef's
a ble for each instance of violation and. 
if the violation is continuous. ::;hall be 
assessahle up to the maximum amount 
for each 'lay of violation. 

1 2 J '!'he burden of proof aml degree of 
knowledge or intent required umter 
State law for establishing violations 
under parngraph rn)(3l of this sedion. 
shall be no greater than the burden of 
proof or degree of knowledg·e or intent 
EPA must provide when it brings an 
action under the appropriate Act: 

J\ioTE: For example. this requirement. is not 
met if State law includes mental state as an 
element of proof for civil violations. 

(C) A civil penalty assessed. sought. 
or agreed upon by the State Director 
under paragraph (a)(3l of this section 
shall be appropriate to the violation. 

Non;: To the extent that State judgments 
or settlements provide penalties in amounts 
which EPA believes to be substantially inad
equate in comparison to the amounts which 
EPA would require under :>imilar facts. EPA. 
when authorized by the applicable statute, 
may commence separate actions for pen
alties. 

Procedures for asseksment. hy the State of 
the cost of invest.ig·,ltion8. inspections. or 
monitoring surveys which lead to the estab
lishment of violations: 

In addition to the re<Jnirements of this 
paragTaph. the St.ate mav have other en
forCE.ment remedies. The following· enforce
ment options, while not mandatory. are 
hig hl:-,· recommended: 

Prnr;edures which enable the State to as
,;es,; or to sue any persons responsi1Jle for un
ilUt horized activities tor any expenses in
curr<'rl by the State in removin1"·· correcting. 
or terminating any adverse effects upon 
human health and the em·ironment resulting 
from the unauthorized acti\'it.v. whether or 
not accidental: 

Procedures which enable the State to sue 
for compensation for any loss or destruction 
of wildlife. fish or aquatic life. or theil' habi
tat. arnl for any other damages caused by un
authorized acti\·it:v. either to the :State or t.o 
anv residents of the State who are dl1ect.ly 
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aggrie\•et.l hv the unnuthorizecl <u·tivit 0·. or 
both: and 

ProC'edurPs for the <tdministralive a;:;~e;;s

ment of penalties ))~-the Director. 
Ull Any State administering a pro

gram shall provide for public participa
tion in the State enforcement process 
b:v providing either: 

(1 l Authority which allows interven
tion as of right in any L'ivil or adminis
trati\·e action to obtain remedie1:3 speci
fied in paragraphs (aHll. (2) or (3) of 
this section by any citizen having an 
intereBt which is or may be adversely 
affected: or 

(21 Assurance that the State agency 
or enforcement authority will: 

( i l Investigate arnl provide wri ttpn 
responses to all citizen complaints sub
mitted pursuant to the procedure::; 
specified in §123.26(li)(4l: 

(ii l Not oppose intervention by any 
citizen when permissive int.erve11t.ion 
may lJe authorized lJy statute. rult>. or 
regulation: and 

liiil Publish notice of and provide at 
least 30 days for pnhlic comment on 
any proposed settlPment of a Statr' en
forcement action. 

(el Indian Tribes tha.t cannot sat.isfy 
tbe criminal enforcPrnent authority re
quirements of this section may st.ill re
ceive program apprnval if the:v meet 
the requirement for enforcement au
thority established under § 12:3.84. 

(Clean Warer Act 133 l'.~.C'. 1251 el SC(/,;. Safe 
Drinking Water Act t'12 l:.s.C. 300f l'I seq.J. 
Cle<tn Air Act ('12 l'.:::\.C. 7401 el seq. 1. Re
source Conservation and Reco\·erv At'! !42 
t:.s.c. 6901 ct seq. ;1 

[48 FR 1-1178. Apr. 1. 1983. ac< arnendeu ctt '18 
FR 39620, Sept. l. 1983: ;;o B'R 6941. Feli. 19. 
198.5 .'il FR 258 .• Jan 4. lf!89 SH FH ll7981. Dec. 
22. 199:;1 

~ 123.28 Control of disposal of pollut
ants into wells. 

State law must proYide authority to 
issue permits to control the disposal of 
pollutants into wPlls. Such authority 
shall enable the Stat\' to protect the 
pulJlic ht'alth and wPlfare and to pre· 
vent the pollution of ground anli :-:ur
face waters by prohibiting W~)JJ dis
charges or by issuing- permits for rnch 
discharges wit.h appropriate permit 
terms anJ conditions. A progTarn ap 
provell undc>r :<eel.ion 1422 of 8DWA ,;at
isfie!'. the requirenwnts of this section. 

§ 123.30 

1\0'l'E: Statt'~. which are authorized tu ad
minister the NPDES permit progTam unde1 
section 402 o! CWA are encouraged to rel,v on 
existing statutory authority. tu thE' extent 
possible. in tle\'elo!)ing a State UIC prngram 
under section l-122 of SDW A. Section 
-102ilJ )(11(1) I of CW A requires that NPDE:::l 
States have rhe authority ·•to issue permit;.. 
wllilh * * * ,·onl!'IJ! the disposal oi pollut
,,ttts into wf'lk." ln many instances. there
fore. NPDES State:,, will have existing statu·· 
tory authorii ~; to regulate well disposal 
which satisfies the requirements of thP UIC 
prngram. Note. hO\vever. that C\VA t'Xcludes 
n•rtain type" of well inJections trom the def
inition of "pollutant." If the State·~ statu
tory authonty contains a similar exclusion 
it may need to he modifie([ to qualil\' for CIC 
prng-ram appro\·al. 

~ 123.29 Prohibition. 

State permit programs shall pro\'ide 
that no permit shall be issued when th!:' 
!{e~;ional Achnini,;;trator ha:;; objected in 
writing unller § 123.+t 

~ 123.30 Judicial review of approval or 
denial of permits. 

All States that a.dminister or seek to 
<Hlminister a program under this part 
:-:hall pro\'ide a11 opportunity for judi
cial review in State Court of the final 
a.pproval or denial of permits by the 
State that b sufficient to provide for. 
Pncourage. and a:;;sist public participa
tion in the permitting process. A State 
will meet this standard if State law al· 
lowR an opportunit.y for judicial review 
that is the same a>' that available to 
o l>t,ai n jud il'icll t r·viPW i.n fNleral court 
of a fede1·al!y-1ssuerl NPDES permit 
hee § 509 of t.lw Cle:u1 YVater A.ct.). A 
Statt~ will not rnPt>t this standard if it. 
nanowly rt'strict.s the class of persons 
\\'ho may 1'11<1.lit'nge the approval or de
nial of permits (fot· example. if only the 
pennittef' c:an Obtain judicial rP\'iew. if 
persons must dPmonstrate injm·y to a 
pt'ctmiary intPrest in order to obtain 
judicial re\·iew. or if persons must have 
a prnpert,v int<>t'est in close proximit;; 
to a disch,tr~·e or .surface waters in 
order to oh<.aiu juilicial re\'iew. l This 
1·equiremenl doe~ not apply to Indian 
Tribes. 

[Cl FR 20980. \Ta\· 8. !~JM] 
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§ 123.31 

§ 123.31 Requirements for eligibility of 
Indian Tribes. 

(a) Consistent with section 518te) of 
the CWA, 33 U.S.C. 1377!el. the Re
gi,)nal Administrator will treat an In
tlian Tribe as eligible to a,pply for 
NPDES program authority if it meets 
the following criteria: 

ell The Indian Tribe is recognized by 
the Secretary of the Interior. 

(2) The Indian Tribe has a governing 
!Jody carrying out substantial govern
rnental duties and powers. 

(3l The functions to be exercised ))y 

the Indian Tribe pertain to the man
agement and protection of water re
sources which are held by an Indian 
Tribe. held by the United States ill 
trust for the Indians. held by a member 
of a.n Indian Tribe if such property in
terest is subject to a trust restriction 
on alienation. or otherwise vvithin the 
horders of an Indian reservation. 

(4l The Indian Tribe is reasonably ex
pected to be capable. in the Regional 
Administrator's judgment. of carrying
out the functions to be exercised. in a 
manner consistent with the terms anti 
purposes of the Act and applicable reg
ulations. of an effective NPDES permit 
program. 

(l)) An Indian Tribe which t,he Re
gional Administrator determines meets 
the criteria described in paragraph (al 
of this section must also satisfy the 
State progTam requirements described 
in this part for assumption of the State 
program. 

[!i8 FR 67981. Dec. 22. 1993. as amenrle:l at YJ 
FR 64343. Dec. 14. 1994] 

§ 123.32 Request by an Indian Tribe 
for a determination of eligibility. 

An Indian Tribe may apply to the Re
gional Administratol' for a dt?tl:rmina
tion that it qualifies pursuant to sec
tion 518 of the Act for purposes of seek
ing NPDES permit program approval. 
The application shall be concise anti 
describe how the Indian Tribe will 
meet each of the requirements of 
§ 12:1.31. The application shall indude 
t.he following information: 

(al A statement that the Tribe is rec
ognized by the Secretary of lhe Inte
rior: 

(bl A descriptive statement. tlem
on:-:;trating that the Tribal governini'· 
body is currently carrying out ::iubstan 
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tial go\·enunental duties aml powers 
over a defined area. Thi:0 statement 
shouhl: 

; 11 Describe the form of the Tribal 
g·on~rrnnent: 

i2J Describe the types of govern
mental functions currently performed 
hy the Tri hal governing body. such as. 
but not limited to. the exercise of po
lice powers affecting 'or relating to l 
t.he health. safety, anti welfare of the 
affected population: taxation: and the 
exercise of the power of eminent do
main: ancl 

t3J Identify the source of the Tribal 
government's authority to carry out 
t.he g«wernmental functions currently 
being performed. 

( c 1 A map or legal description of the 
area oyer which the Indian Tribe as
sert:-; authority under section 518(e)(2) 
of Lhe Act: a statement by the Tribal 
Attomey General (or equivalent offi
cial authorized to represent the Tribe 
in ~1.ll legal matters in court pertaining 
t.o the progTam for which it seeks ap
proval> which describes the basis for 
the Trihe':-; assertion (including the na
ture or subject matter of the asserted 
regulatory authority): copies of those 
documents such as Tribal constitu
ti on:o. IJ:v-laws. charters. executive or
ders. codes. ordinances. and or resolu
tions which support the Tribe believes 
are relevant to its assertion under sec
tion 518(e)(2J of the Act: and a descrip
tion of t.he location of the surface wa
ters for which the Tribe proposes to es 
blJlish cll1 NPDES permit program. 

: d l . .\ narrative statement describing 
the cRpability of the Indian Tribe to 
administer an effective. environ
mentally sound NPDES permit pro
gram. ThP statement should include: 

di c\ dc:scription of the Indian Tribe's 
pre\·iuus management experience 
wl1.ich may include the administration 
of progTams and service authorized by 
the Indian Self-Determination and 
Education Assistance Act (25 U.S.C. 450 
ct .seq. l. t;he Indian Mineral DevPlop
rnent Act (25 U.S.C. 2101 el :seq.). or the 
Indian Sani ta ti on Facility Construc
tio1~ _.\ct.ivity Act (42 U.S.O. 2004al: 

12; A li1't of existing environmental 
l>l' public health progrr,,ms adminiR
tered ])y the Tribal governing body. 
anti a copy of related Tribal lawR. regu
la.tions. and policies: 
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(3) A description of the entity (01· en
tities,) which exercise the executive. 
legislative. and judicial function,; of 
the Tribal government: 

( 4 l A description of the existing. or 
proposed. agency of the Indian Tribe 
which will assunw primary responsi
bility for establishing and admin
istering an NPDES permit p!'OgTarn I in
c 1 uding a description of the relarion
ship l.•etween the existing or proposed 
agency and its regulatell ent.it.iesl: 

(5l A description of the technical and 
administrative abilit.les of the f:'htff to 
administer and rnamw;e an effective. 
environmentally sound NPD.E:S perrni t 
program or a plan which proposes how 
the Tribe wtll ac<1uire additional ad-· 
ministrative and technical expertise. 
The plan must add1·es<' how the Trifw 
will obtain the funds to acquire the ad
ministrative and technical experti<"e. 

!e) rrhe Reg·ional Administrator may. 
at his or her discrPtion. re<1uest fu1 ther 
documentation necesc>ary to sJ.pport a 
Tribe's eligibility. 

<fl If the Administrator C"' hhi ot· he!' 
delegatee has preYiously determined 
that a Tribe bas met the prert'c1uL;ites 
that make it eligible to assu1ne a role 
similar to that of a sta,te as vro\ icleJ 
b:v statute under the Safo D1·inking 
\Vat:el' Act. the Clean Wat.er Act. or the 
Clean Air i\.cL. tht:n that Tri.lJe need 
provide only that i11formation unique 
to the NPDES progTam which is 1·e
quested by the Heg·ional Arln~inis

trator. 

[58 FR 67982. Dec. 23. 199;). ,\,.; amt'!Hlt<l at S9 
FR 643-13. Dec. 14. 1994! 

* 123.33 Procedures for processing· an 
Indian Tribe's application. 

!al The Regional Administrat.m ::;hall 
process an application of an Indian 
TribP submitted pursuant to § 123.32 in 
a timely manner. He shall promptly 
notify the Indian Tri he of rPCt'ipt of the 
application. 

(b) The Reg'ional A(lminist,ra,tor shall 
follow the procedures descnbed in .fO 
CFR part 123. sul>part D m proces::;ing a 
Tribe's request to assume tl1e NPDES 
progTam. 

[58 FR 67982. Dec. 22. 1993. as nmemlt•d ,tt .19 
FR64M:3. Dec. 14.1994! 

§ 123.35 

* 123.34 Provisions for Tribal criminal 
enforcement authority. 

To the extent t,hat an Indian Tribe is 
precluded from asserting criminal en
forcement authori t:v as required under 
§ 123.27. the Feel era! Government will 
exercise primary criminal enforcement 
n:::;ponsibilit.y. The Tribe, with the 
!:<:PA Eegion. ;~hall develop a procedure 
L>' whic'.1 the Tribal agency will refer 
potent.ial criminal violations t.o the 
Hegional AJminiRtra.tor. as agreed to 
11y the parties. in an appropriate and 
timely manner. This procedure shall 
t'ncompass all ch'cnmstances in which 
the Tribe is incapa,ble of exercising the 
r·nforcenwn t. requirements of § 123.27. 
This agreement. shall he incorporated 
into a joint or ,;eparate Memorandum 
of AgTeenh:nt with the EPA Region. as 
appropriate. 

i S8 FR 6798;l llec. J3. 19()3 J 

~ 123.35 As the NPDES Permitting Au
thority for regulated small MS4s, 
what is my role? 

rn1 You must comply with the re
quiremenb fot all NPDES permitting 
authoritiec; urHler Parts 122. 123. 12·1. 
,md 125 of th i.::; chapter. <This section is 
meant onl\· t.o supplement. those rP
ttuirement:o and discuss specific issue,; 
l't>lated to the small MS1 storm water 
;.1rogTam. l 

1b1 You must develop a process. as 
well as ,·t'iteria. to designate small 
MS4s oth\'l than those described in 
§ l22.~32<aH 11 of th.i:s chapter. a.s regu
Lttecl small MS4s to be covered under 
! he NPDES storm water di~charge con· 
tl'O] program. rl'his process must in
<. !ucle the aut.horit.y to desig·nate a 
s:nall M:+l waived under paragraph <d 1 

of this sect iou if circurnst,ance" cJ1ange. 
EPA may mak<> liesig·nattons under this 
"''~ction if,, i:':\tate or Tribe fails to com
ply with Uw requirements listed in thiti 
paragraph. In making designat.ions of 
"mall l\'184:<. you must: 

<11< i 1 Dt'\'e lop criteria to e\'aluate 
whether ;t storm water discharge re
::;ults in m· has the potential to result 
rn exceedancPs of water qualit.:-· stand· 
ards. inclucling impairment of des
ig'nated uses. or other significant water 
quality impacts. including habit.at and 
hiolo!'dcal impacts. 

dil Guidance: For determining· other 
significant water (1uality impacts. EPA 
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§ 123.35 

recommends a balanced consideration 
of the following designation criteria on 
a watershed or other local basis: dis
charge to sensitive waters. high growth 
or growth potential. high population 
density. contiguity to an urbanized 
area. significant con tri bu tor of poll u t
an ts to waters of the United States. 
and ineffective protection of water 
quality by other programs: 

(2) Apply such criteria. at a min
imum. to any small MS4 located out
side of an urbanized area serving· a ju
risdiction with a population den::lity of 
at least 1.000 people per square mile 
and a population of at least 10.000: 

<3) Designate any small MS4 that 
meets your criteria by December 9. 
2002. You may wait until December 8. 
2004 to apply the designation criteria 
on a watershed basis if you have devel
oped a comprehensive watershed plan. 
You may apply these criteria to make 
additional designations at any time. as 
appropriate: and 

!4l Desig·nate any small MS4 that 
contributes substantially to the pollut
ant loa,dings of a physically inter
connected municipal sepa,rate storm 
sewer that is regulated by the NPDES 
storm water program. 

{c) You must make a final determina
tion within 180 days from receipt of a 
petition under § 122.26(f) of this chapter 
(or analogous State or Tribal lawJ. If 
you do not do so within that time pe
riod. EPA may make a determination 
on the petition. 

(dl You must issue permits con
sistent with §§ 122.32 through 122.35 of 
this chapter to all regulated small 
M:S4s. You may waive or pha,se in tl1e 
requirements otherwise applicable to 
reg·ulated small MS4s. as defined in 
§122.32<al(l) of this chapter. under the 
following circumstances: 

(1) You may waive permit covera,ge 
for each small MS4s in jurisdictions 
with a population under 1.000 within 
the urbanized area where all of the fol
lowing criteria have been met: 

<il Its discharges are not contrlhuting 
substantially to the pollutant loadings 
of a physically interconnected reg·u
lated MS4 (see paragraph <bH 1J of this 
section); and 

(ii) If the small MS4 discharges any 
pollutant(S) that have been identified 
as a, cause of impairment of ctny water 
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body to which it discharges. storm 
water controls are not needed based on 
wasteload allocations that are part of 
an EPA approved or esta,blished "total 
maximum daily load" <TMDLl that ad
<lress the pollutant(s) of concern. 

<21 You may waive permit coverage 
for each small MS4 in jurisdictions 
with a population under 10.000 where 
all of the following criteria have been 
met: 

ii 1 You have evaluated a,11 waters of 
the U.S .. including small sLreams. trib
utaries. lakes. and ponds. that receive 
<°\. discharge from the MS4 elhdble for 
such a waiver. 

liii For all such waters. you have de
termined that storm water controls are 
not needed based on wasteload alloca
tions that are part of an EPA approved 
or established TMDL that addresses 
the pollutant(s\ of concern or. if a 
TMDL has not been developed or ap
proved. an equivalent analysis that de
tennines sources and allocations for 
the pollutant<sJ of concern. 

!iii l For the purpose of paragraph 
rdH2lliil of this section, the pollut
ant.(::;) of concern include biochemical 
oxyg·en demand <BOD). sediment or a 
parameter that addresses sediment 
I sllch as total suspended solids. tur
bidity or siltation), pathogens. oil and 
grease. and any pollutant that has been 
identified as a cause of impairment of 
any water body that will receive a dis
charge from the MS4. 

(iv\ You have determined that cur
rent and future discharges from the 
MS4 do not have the potential to result 
in exceedances of water quality stand
anis. including impairment of des
ignated mies. or other significant water 
quality impacts. including habitat and 
biological impacts. 

IV) Guidance: To help determine 
other significant water quality im
pacts. EPA recommends a balanced 
consideratton of the following criteria 
on a watershed or other local basis: dis
charge to sensitive waters. high growth 
or growth potential. high population or 
commercial density. significant con
trilrntor of pollutants to waters of the 
United States. and ineffective protec
tion of water quality hy other pro
grams. 

i3l You may phase in permit coverage 
for small MS4s serving jurisdictions 
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with a population under 10.000 on a 
schedule consistent with a State water
shed permitting· approach. Under lhis 
approach. you must develop and in:ple
ment a schedule to phase in permit 
coverage for approximately 20 percent 
annually of all small MS4s that qualify 
for such phased-in coverage. Under this 
option. all reg·ulated small MS4s art· re
quinid to have e;overag·e umler an 
NPDF:S permit by nu latt~r than !\larch 
8. 2007. Your schedule for phasing in 
penrnt coverage for small !\1:'+:is must 
be approvf'd by the Re~donal Adminis
trator no later than Deceml>er 10. 2001. 

< 4 l If you choose to phase 111 permi l 
coverage for small MS4s in jurrsdic
tions with a population under 10.000. in 
M:cor<lance w1 th paragraph ( d )( 3 1 of 
this section. you may also provide 
waivers in acconlancp with parag-raphs 
(dl(ll and (d)(2l of thb section pur<:<uant 
to your approved schr:dule. 

( 5 l If you do not ha\'e an approvec: 
schedule for phasing i.n perrni t cov
erage. you must malrn a detPrrnination 
whether to issue an NPDES permit or 
allow a waiver in ::<ccordance with 
paragTaph (d)(ll or 1d)(2l of thi:-; sec
tion. for each eligible MS4 b:;r Dt>c't>rn
ber 9. 2002. 

(6) You must periodicaJly review an~: 
waivers granted in accordance wi t.h 
paragTaph (d)(2l of this section to ffr
termine whether any of n,e intorma
tion required for granting the W't.i \'er 
ha:;; changed. At a minimum. you nrnst 
conduct; such a review once ever.\' five 
years. In addition. you must corn;icler 
any petition to review any waiver when 
the petitioner prov ldes E"Jillenct:' tlrn t 
the information rec1uircd for gTantin~· 
the waiver has substanl ially changt->cl. 

(el You must sped(v a timic pen 011 of 
up to 5 Yt'ars from Uw dace of permit 
issuance for operators of rqni :,i,Lecl 
small l\Tt>4s to fully d•'VE'lop and ilnpit,·
nwnt thPir storm water progrcu11. 

(f) You nH,::;t include the; rt'quire
rnents in §§122.33 through 122.3~J of Lhis 
chapter in any permit issued fm· ;·e~rn

lated Rmall l\IS4i:; or devt'lop k'1·rnit 
limits ba::>ed on a pe1 mit apµli:_·;tT.ion 
::Jubmltkd by '" regulated snH1 I ~118i. 
(You may include conditions in 21 n*u
lated :;mall MS4 NPDES penni t tha,t 
direct the MS4 to follow an existing 
qualifying local progTam·s require
ments. as a way of complyini:r with 

§ 123.35 

some or all of the requirements in 
§ 122.34(hl of this chapter. See§ 122.34(cl 
of this chapter. Qualifying local. State 
ur Tribal program requirement" must 
impose. at a minimum. the rele;·ant re
quirement;-; of § 122.34(b) of thi,; chap
ter. 1 

00 If yc;u iSRUe ct general permit to 
auchorize iitorm water discharges from 
sm.all MS4s. vou mu:-it make available a 
menu or RMI':.; to assist rP•rulated 
small MS.Jo" in the design and imple
ment.at.ion of municipal storm watf'r 
management programs to implement 
the minimum measures specified in 
~ 122.34!li' of this chapter. EPA plans to 
1levelop a menu of BMPs that will 
,tpply in t><.'tch ~tate or Tribe t.J1at has 
not developed its own menu. Regard
less of whether ,i, menu of Bl\-TPs has 
11een developed Ii~' J:i~PA. EPA trncour
,wes Stak a.ml T1ihal penn1tting au-
1 horittes to ile\·eJop a rnenu of BMPs 
that. is ctpJH opriate for local co1Hli Lions. 
EPA also int('lHls to prO\-ide i;widance 
lln developing BMPs and measurable 
lUJals and modify. update. and supple
ment such !!Uiclance hasc~d on the as
::;t~Sflnwnts of the NPDES MS-t storm 
water program and research to be con
<iucted ovtcr the next thirteen years. 

rh i( l l You must incorporatP any addi
:.ional measures necessary to ensure ef
f,~ctive irr:plemencation of your State 
1ir Tribal st.urrn water program for reg
ulated snMli MS4s. 

(2\ Guidance: !<~PA recommends coli
"ideration of tl1e following: 

1 i ! You are encourag·ed to use a gen
t' rnl perm ii fo: i·egu la t.ecl small MS4s: 

r ii l To 1 he t'Xtent that your ~tate m· 
Tribe administ-t:cr::i a dedicated funJin~ 
.~ource. you ;;;honld play an acti·;e rolP 
in providing fina11cial as:sistanct· to op
··rators ot n'u1iated small MS4s: 

liiil You shrnld ::iupport iov<1.1 pro
.l! t'arns !Jy uro\·:tling· technical and pro
-~ramm2ctit· <\s.~i:<ku1c-e. conducting re
·'·t·ard1 prci.kct s_ pt'l'forn1ing· wn t ershetl 
inonit.orinl! and providing allequ;i.tt• 
!t>gid autlH·rity ,u the loc;i.l leYE:l: 

(iy\ You .u·e ;·1wourag·et\ to coonlinatt' 
,.rnd utilize, th(-' data collected unut'r 
---~veral prcgT21,rns indurling watf'r qu,11-
it.y mana~t·ment prugTams. 'I'MDL pro 
;.;rams. arnl water ttUCdit.y moni.toring
programs: 

(Vl When' appropriate. you may rec
ognize existing· responsibilities among 
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governmental entitieG for the control 
measures in an NPDES small MS4 per
mit (see §122.35(bl of this chapterl: aml 

(Vi) You are encouraged to provide a 
hrief (e.g .. two pagel reporting format 
to facilitate compiling· and analyzing 
data from submitted reports under 
§122.34(g)(3J of this chapter. EPA in
tends to develop a model form for this 
purpose. 

i 61 FR 68850. Dec. 8. 1999] 

* 123.36 Establishment of technical 
standards for concentrated animal 
feeding operations. 

If the State hab not already estab
lished technical standards for nutrient 
management that are consistent with 
40 CFH 412.4{c)(2). the Direclor ;;hall es
tablish such standards by the date 
specified in §123.62<el. 

[68 Fl:t 7269. Feb. 12. 200:3] 

Subpart C-Transfer of Information 
and Permit Review 

* 123.41 Sharing of information. 

<al Any information obtained 01· used 
in the administration of a State pro
gTam shall be available to EPA upon 
request without restriction. If the in
formation has been submittPd to the 
State under a claim of confidentiality. 
the State must submit that claim to 
EPA when providing information under 
this section. Any information obt,;lined 
from a State and subject to a claim of 
confidentiality will be treated in ac
cordance with the regulations in 40 
CFR part 2. If EPA obtains from a 
State information that, is not claimed 
to be confidential. EPA may m::tke that 
information available to the public 
without further notice. 

( b) EPA shall furnish to States with 
approved programs the information in 
its files not submitted under a claim of 
confidentiality which the State needs 
to implement its approved program. 
EPA shall furnish to States with ap
proved programs information sub
mitted to EPA under a claim of con
fidentiality. which the State needs to 
implement its approved prog1:am. sub
ject to the conditions in 40 CFR part 2. 

40 CFR Ch. I (7-1-04 Edition) 

~ 12:3.42 Receipt and use of Federal in
formation. 

Upon approving a State permit pro
gram. EPA will send tot.he State agen
cy administering· the permit program 
an~· relevant information which was 
collectecl by EPA. The l\1emorandum of 
Agreement under § 123.24 i or. in the 
case of a sewage sludge mfU1clgement 
progTan1. § 501.14 of this chapter; \Vill 

p1 O\'ide for the following. in such man
ner as Lhe State Director and the Re
gional Admini.strator agree: 

rn. 1 Prompt transmission to the State 
Director from the Heg·ional Adminis
trator of copies of an~· pnnding· permit 
appli(~ations or any other rdevant in
formation collected before the approval 
of the :-:ltate permit progT<u11 and not 
already in the possnssion of the State 
Directo1'. \Vhen existing permit;, are 
transferred to the St.ate Director Ce.g- .. 
for purposes of compliance monit01·ing'. 
enforcement or reissuance). relevant 
rnformation includes support files for 
permit issuance. compliance report::; 
and records of enforcement ::tctions. 

lb1 Procedures to ensure that the 
~tatE: Director will not i;;sue a permit. 
on th•" basis of any application received 
from the Reg·ional Administrator 
which the Regional Administnttor 
identifies as incomplete or otherwifse 
rlefkient until the State Director re
ceives information sufficient t.o correct 
rlw deficiency. 

1·13 FFt 1U78. Apr. l. 1983. "" ,,mended at 63 
FR ·E1122. Aug. 24. 19981 

~ 123.43 Transmission of information 
to EPA. 

ial Each State agency administel'ing· 
a permit prop·am shall transmit to the 
Reg·ional Administrator copies of per
rni t progTam forms and any other rel
evant information to the extent and in 
thP rnanner agreed to by the State Di
rector and Hegional Arlministrator in 
the Memorandum of Agreement and 
not inconsistent, with this part. Pro
posed permits shall be prepared by 
St.ate ag·encies unless agreement to the 
contrary has been reached under 
§ 12~3.'14! j >. The Memorandum of Ag-ree
ment. shall provide for the following: 

! 1; Prnmpt transmission to the Re
gional Administrator of a copy of all 
complete permit applications received 
by the State Director. except those for 
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~"·!11c11 ~if."·nnt. rt .... 1· '.~. ~!j.:--~ iy··~ 1: o:'.·~~ 1 \ ··d 
~tild~-'l ~ Ll~·L3·i\U!. rr1,, .... .:,;·_·t~f' .::.:.l·1,:Ll1 _-.ti~•J;l_<, 

~u: 11~ h;v·n 1)t"'rrr1: l.,_,\·i~_"\\' h;:\.:-, ;•t:·~:~~-1 

\\ ·:1.i.\'(··d \\~i1~·:nt;\·er 1'("'(!Li~~t t•d 11;.: El:--:\· 
\:J; Pr~_J1r:pt tra1:..:..:.n11;--;stun lu th~' 1{1·

~-1 iunul .:~d1ninist1 .:i,Lor -~Jf noLjve of t'\·e~·s· 
;,.ct.ior tttkt~n ·!}y 1 ht' Statt d~.tt:1ic-' l'.::-
1ntPd to the con:"Jider,J~_ic\n of an:: _pc1·
n1it application ur .~£f'n(--·ral pt·ri1-:.~ 1 • in
cluding a cop~· ot t'rt=:li t·1·opo::-;t•d u1 
'iraft pt'l·n1it arnl ;_tJ1.\· <'0!1rlirimb re
(1uire~11E,nt'.i. 01· dtwmn·~uto; w11icli are 
l'Plat .. ·d to tht· prop<;:,,··d c•r d"'•tit permit 
or which affect tht~ ;1 Lt! horizat.ion r>f tlw 
p1·u110:'\eci pel'mit.. exct··pt tho::w for 
which permit !'eViF·w lHts 1wen w:i 1Yed 
•.rnllm §128.24ldl. Trw State shall supply 
EPA witli copie . .:; (;f notices for which 
permit review hat'. bePn wafred when
ever request.ell by F.PA: an1l 

('.31 Transmis"ion ro tllt~ Ht'.Q,·inna1 Acl
ministrator of cl <op:.· of 1.'ver:» b:<uecl 
permit following- i:">ill<'lllct'. ~dong \\'ith 
any and all c:onclit ion;;. requirenwnt.s. 
or documents whk h are re la t.t>d t e> or 
affect. rJw authorization of t.he pennit. 

(bl Tf the Slate intends to w«tivt' a.ny 
of the p••nnit application requirements 
of §122.21\J: 01· cql of this chapter for a 
specific appl1c:rnt.. th<-' Dil'ec tor must. 
:·rnbm1t a written request t.o t.ht' Re
gional Administrator no les,,: than 210 
ila;.'s prior t,o pen:1it. nxpirat.ion. This 
l"P(lLlPSt mm;t include t.lw 8t.ate'" jus
tific;1\ion for gnw tin~ tlie waiver. 

1 c' The Stat.e progTd.m shall pnJ\"itle 
for t;nrnsmiosion l.>v ttle f::lt,a t t' Din·ctor 
to EPA of: 

il' Notices from puhlicl\" owned 
treatment works under §122.42\hl and 
,10 CF'R part ·103. upon H'll\l•'iil ot the 
Regional Admimst.ratol': 

\2l A cop:v o.f an.'· ,,ig-nific<rnt (om
ments presented in writ i11g· pursuant to 
the public notict' of" draft permit a.net 
,, summa1·y of an» sif'·nificant c·nm
ment:< presented at aIF hearing on a.ny 
draft. permit. exc1·pt those comrn en ts 
reg·an.ling permits for which 1ierrnit 1·e
view has heen wah ed nndt'l' § lZLHc d 1 

and for wh1cb EPA lu.:-: not otlwrwise 
n~quested receipt. if 

c i) The Regional Administrato1· re
'1uests t,his information. or 

(ii 1 The proposed pennit contains 1e

r1nirements significantly different from 
those contained in rhe t.entaUve \lt>ter-· 
mination and (lrnfr. pnrnit: or 

§ 123 . .<l<l 

! ' 1 

; ·:·J.111·t,i..:'.. (_i' ~!; , ~·': i1'.::· pL.~ :--uun: t;) : : ,·. 

)•;:l,j ic' 11~'\ ;, t' 

1d) Any ;---,r.:-~.~,, \•t·rn1it ~;1·u_;;:T~i·ll :sh:-~;i 

i~t~Pp ...... uch :.:~_!1'(>· d11d sutirnit to ti'!P 
;\llrn1ni~l 1 11" 1 .-.~!( h 1nfc.1rn1li.rio1: a~ t.1tt) 
_\ d 1yd Hi~ t.1 , . : : . : ~11~·: .. _,- !~ea~.u n 1th~\- t ·pc1 u i ri·:' 
tt~ .-tS1 •• :t·rt« JI H"hicLt:)!• thc=i St.e:Ltt·~ pru
:::TdJ11 cnn1u11r-.~ \\'lt.L. the rc<tnirt·n1ent . ..:. 
( f C\\"..\ u;· ,,f; ;.,,, r·.1r t 

[ l~ l"H 1-11-:'H .. .:...111 ~ 1:~:8:-L d> ;,;n1t~rHlvd cit GO 
i·'H ~r-:u;~L ~r~:!if-' .2~'- 1~ 1J.;: ~l-! !'1{ -t~·l70 .-\u~ L 
lc.!99j 

s 123.44 EPA n•view of ;mcl objections 
to Stak permits. 

fa)\ll 'TlL··· ~It-rr1ora1hlurn of ;\gTet·-
1:1ent shall prm tclP a period of time cup 
to 90 days from i·Fceipt of propo:-;ecl per
:nHs l to '' hich tlw Relo.donal Adminis
lrator rna.\· 1nake ~·enPraJ cornrnent..s 
upon. objr,ction,- lo. or recornmemla
tion" with res111'\:1 t.o p1 oposed 1wnmtc;. 
EPA respn-,·s tile right tc; takt' 80 da\·o; 
tu :::upply :'.J.Wcific gTound<0 fur obJec
t ion. not v:i t.h,.;t<u11ling any :shorter pe-
1 incl specifrnd IP the Merncn·arnlum ur 
AgTeement. wlwn a g-enPral ohJP<'cion is 
1ilecl wit;h;r: the tevievv penocl specified 
i·:1 the l\Iernorandum of A~reernvnt The 
Hegi<JlMl :\t!rnimstrator shall ;:;end a 
;·opy of an\ ,·onnnt'nt. ohjection or rec
,_,mmt"ndat 1u11 t•J Uw pf~rmit. applicant .. 

121 In th" c·,i.::o.e oJ general permits. 
EPA 0haJ; ha\"e 90 <lays from Uie elate 
of receipt of t tit· 1n·oposed general per 
rnit to cumrrwat upon. object to or 
makt' recc1rnmt'lHlH.t.ions with i·eo;pect to 
1 he propoi't',l "Tn<·ral perrm t. aml is not 
nound lJy MIY ::>hcirtPr time limits set 
!>y the MPmor~nHiun: of Agreement for 
'-'Pll(ffal cc·mrnc·'lts. obvctions or rPc
onnnendat ium, 

d1Hli Withl1: the pt)J'i(l(l of Urne pro-
1.•ide<l unde1 the !\'lemoran<lurn C'f Agree
ment for rnak in"· gent'l'al comment~ 
upon. obkdicn;- to or i.'E'cornmernla·· 
1 ions with re:,;p•'<'l t.o proposed pennit.s. 
the Regi(Jn,d Administrator Sfll'tll no
tify Lhe State Ili1·ector of any oh.iec-tion 
to issuance of a proposed pern1it cex 
cept as provided in paragraph \£\.)(2) of 
this sec ti on fo1· proposed g:eneral per
mits l. Th 1:-< notification :<hall set forth 
in writing the l'.<'neral nat.tu·p of the oh· 
wet ion. 
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\2) Within 90 days following receipt or 
a p1·oposed iwr111it to which he or ::->hP 
bas objected under paragTaph < h ll 1) of 
this section. or in the case o C ge1ieLll 
permits within 90 clays after l'''ceipt uf 
Uw propot:<et1 general permit.. the Rt'
g·ional Aclministi·a':.0r shall set. forth in 
writing· and trnmnnit. to tlw SLtte Di
rector: 

(il A st:ltement of the reason;; for tlw 
objection (i.nciuding· the section of 
CWA or reg-i:tlations that. suµport the 
objection). and 

(ii) The actions that must be taken 
by the State Director to eliminat.» the 
object.ion (including the effluent limi
tations and comlitiorn: which the per
mit would include if it. were issued by 
the Regional Administrator. l 

Nm'E: Paragraphs (a) and (1)) of thi>; sec
t ion. in effect. modify any existing· agret>
ment between EPA and the State which pro
vides less than 90 days for EPA to supply the 
specific g;rouncls for an objection. However. 
when an agreement. provides for an EPA re
view period of less than 90 days. EPA must 
file a general obJection. in accordance with 
paragraph (b)(lJ of this section within the 
time specified in the agreement. This g·en· 
era! objection must be followed by a specific 
objection within the 90-day period. Thif' 
modification to MOA's allows EPA to pro
\'ide detailed information concerning· accept
able permit conditions. as required by sec
tion 402cd) of CWA. To avoi<l possible confu
sion. MOA ·s should be changed to reflect this 
arrangement. 

(C) The Regional Administrator·s olJ
jection to the issuance of a proposed 
permit must be based upon one or more 
of the following gTounds: 

i 1) The permit fails to apply. or to 
ensure compliance with. any applicable 
requirement of this part: 

NOTE: For example. the Reg·ional A<lminis
tra tor may object to a permit not requiring 
the achievement of required effluent limita
tion,; by applicable statutory deadlines. 

(2) In the case of a proposed permit 
for which notification to the Admin
istrator is required under section 
402( ll )( 5 J of CW A. the written rec
ornmenda tions of an affectPd State 
have not been accepted by the permit
ting· State and the Regional Adminis
trator finds the reasons for rej ect.i ng 
the recommendations are inadequate: 

(3) The procedures followed in con
nection with formulation of the pl"O
posed permit failed in a material re
spect to comply with procedures re-

40 CFR Ch. I (7-1-04 Edition) 

quirPd l::; C\\"A orb:; l't».ruh.thons there
uncltT 01· 1.i\· Ult' ~1emorandum of Ag-reP-

i-11 • .\ny findi~1g rnadc by tJce State Di
l t:r:tor in connecti.on with the propo:>t)cl 
ptTmi L misinterprets C\YA or any 
l.'. llitlt· 1 in es or regulati;:in,-; under CW A. 
or mbappltes them to the fat tt;: 

f 51 A.ny provisions of the propo,c;ed 
penni 1 rda ting to the ma in t.enance of 
l'PC"CH'tb. reporting'. moni t01·ing. sam·· 
pl ing·. 01· the provision of any other in
formation by the pennitt.ee are inad
equate. in t.he judgment of the Re
gional Administrator. to assure com
pliance with permit conditions. includ
in.!o': effluent standards and limitations 
or standards for sewage sludge use and 
disposal required by C\VA. by the 
guidelines and regulations issued under 
C\\'A. or by the proposed permit: 

(6 l In the case of any proposed permit 
with respect to which applicable efflu
ent standards and limitations or stand
ards for sewage sludge use and disposal 
under sections 301, 302. 306. 307. 318. 40:3. 
and 405 of C\VA have not yet been pro
mulgated by the Agency, the proposed 
permit.. in the judgment of the Re
gional Administrator. fails to carry out 
the provisions of CW A or of any regula
tions issued under CW A: the pn1·.-isions 
of this paragraph apply to determina
tions made pursuant to §125.3(cH2) in 
the absence of applicable guidelines. to 
best management practices unuer sec
tion 304(e) of CWA. which must be in
corporated into permits as require
ments under section 301. 306. 307. 318. 
403 or 405. and to sewage sludge use and 
disposal requirements developed on a 
case-by-case basis pursuant to section 
,105((1) of CWA. as the case may be: 

( 7) Issuance of the proposed permit 
would in any other respect be outside 
t!ie requirements of CWA. or regula
tions ioisued under CW A. 

(8) The effluent limits of a permit fail 
to sat.isfy the requirements of 40 CFR 
122.44<d). 

( 9 1 For a permit issued by a Great 
Lake::; State or Tribe (as defined in 40 
CFR 132.2). the permit does not satisfy 
the conditions promulgated by the 
State. Tri.be. or EPA pursuant to 40 
CFR part 132. 

\dJ Prior to notifying the State Di
n~ctor of an objection based upon any 
of the grounds set forth in paragraph 
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Environmental Protection Agency 

(Cl of this section. the Regiorntl Admin
istrator: 

(1) \Vill consider all data transmitted 
pursuant to §123.43 (Or. in the ca::w of a 
sewage sludge management program. 
§ 501.21 of this chapterl: 

(2) Ma:v. if tht: information provided 
i::; inadequate to dete~mine whether the 
proposed permit meet::; the guidelines 
and requirements of CWA. request the 
State Director to transmit to the Re
gional Administrator the comrilete 
record of the permit proceedings lwfore 
the State. or any port.ions of the n~conl 
that the Reg·ional Administrator deter
mines are necessary for review. If this 
request is made within 30 days of re
ceipt of the St.ate submittal under 
§ 123. 43 (or. in the case of a sewage 
sludg·e manag·ement progTam. § 501.21 of 
this ehapterL it will constitute an in
terim objection to the is::;uance or the 
permit. and the foll period of time 
specified in the Memorandum of Agree
ment for the Regional Administnttm"s 
review will recommence whtm t1w Re
gional Administrator ha::; i·eceived ,;;uch 
record or portions of the record: a.ml 

(31 May. in his or her discretion. a.nd 
to the extent feasible within the period 
of time available under the Memo
randum of Agreement. afford to intPr
ested persons an opportunity to corn
nwnt on the hasis for the objection. 

<el \Vi thin 90 days of receipt b~· t.he 
State Director of an objection by the 
Reg·ional Administrator. the Sta1e or 
interstate ag·enc:v or any inten:.:;ted 
person may request that a public !war
ing be held by the Regional Atlmini.s
trator on the objection. A public hear
ing in accordance with the proced Ln·es 
of §124.12 (cl and (lli of this chaptpr 101'. 

in the case of a sewage sludgP rnanal<e
ment program. § 501.15<dH7l of this 
l'hapter; will be held. and public !1(ltice 
provided in acconlance with § 124. 10 of 
this chapter, wr. in the case of a ''t'W
age sludge rnanag·ement prog 1,tm. 
§501.15(lll(5l of this chapterl. whnwve1· 
reqtwsted by the State or the iJtLer
state agency which proposed the per
mit or if warranted by significant pub
lic interei:\t based on n•quests rt'ceived. 

(f) A public hearing held un<lN· para
graph (el of this section shall bt' con
ducted by the Regional Adminisn,1 tor. 
and. at the Regional Administrato1"s 
discn·'tion. with the ,·ussistance :lf <ln 

§ 123.44 

EPA panel desumated b:v the Regional 
Administrator. in an orderly and expe
<litious manner. 

qn Following· the public hearing. the 
H.egional Administrator shall reaffirm 
the original objection. moclify the 
terms of t.11e objection. or withdraw the 
object.ion. and shall notify the State of 
this decisicm. 

(h )( 1) If no public hearing is held 
under paragraph < l' l of this sect.ion and 
the St.ate riuPs not resu brni t a permit 
revised to meet the Regional Adminis
tratur"s o1Jject1on within 90 days of re
c"ipt of tht' objPction. the Hegional Ad
ministrator may issue the pei·mit in 
acconlanct: with parts 121. 122 and 124 
of this chapte1· a.nd any ot.her 1rnide
l i nes and 1w1mrements of C\\'A. 

(2l If a public hParing i.s held under 
paragraph 1 e i c•f this section. the Re
gional A<lminist.rat.or does not with
draw the oli.Jf:ct.ion. and t.he >::itate does 
not resubmit a permit revised to meet 
the Region,t! Admrnistratm"s objection 
or modified ol>.kction within 30 clavs of 
the date of the Heg·ional Administra-
1 or's no ti ficat.i on under paragr::tph ( g l 
of this section. the Regional Aclminis
t rat.or ma~- issuf• the permit in accord
<tnce with part;.: l:n. 122 ancl 124 of this 
\'hapter and any other guidelines aDLl 
rec1uirements uf CWA. 

(3i Exclu,;ive authority to issue the 
permit passes to E:PA when thr times 
set out in 1 his pa 1·;tgraph expil'<:. 

< i) [Rese1·ved) 
(j i The Regional Administrator may 

agTee. in the l\kmorandum of Agree
ment under § 123.24 (or. in the c ;u;e of a 
St'\Vage sluclgt< management program. 
~501.14 of this chapterl. to review draft 
permit.:; rather than p1·oposed permits. 
In such a cast'. a µroposell permit neell 
not be prepared hy the State and trans
mitted to the Hegional Administrat.or 
for review in :tCl'Onlance with thi::; sec
tion unless the Stace proposes to i.ssm· 
;l permit WtliCh cliffers from thP draft 
tJerrnit re\'tPwt•d b.\ the Reg·ional Ad
ministrator. t lw Uegional Adminis
i. rator has objPdr'd to tliP draft. permit. 
or there fa ~i;rn i ficant public comrnent. 

US FR 141i8. Ap1 l. 1983. ,t, cLITienrleu at 54 
FH. 1378fi. J\la~· :~. !989: 54 FR 23896. June 2. 
1989: 60 FR 153fJ6. L\I:lr 23. 1995: 63 FR 15122. 
c\Ug, 21. 1998: 6"> Fl{ 30910. Ma\ fa 20001 
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§ 123.45 Noncompliance and program 
reporting by the Director. 

The Director shall prepare c1uarterly. 
semi-annmiJ. and annual reports as de
tailed below. When the State is the per
mit-issuing· authority. the StatP Direc
tor shall submit all reports requil'ed 
under this section t.o the Heg·ional Ad
ministrator. and the EPA Hegion in 
turn shall ::;ubmit the State reports to 
EPA Headquarters. When EPA is the 
permit-issuing· authority. the Heg·ional 
Administrator shall submit all report;-; 
required under this section to EPA 
Headquarters. 

(a) Quarleriy reports The Director 
shall submit quarterly narrative re
ports for major permittees as follows: 

i 1) Format. The report. shall use the 
following format: 

i il Provide a separate list of major 
NPDES permittees which ;;;hall be sub
categorizecl as non-POTWs. POT\Ys. 
and Federal permittees. 

(ii) Alphabetize each list lJy per
mi ttee name. When Lwo en· more per
mittees have the same name. the per
mittee with the lowest permit number 
shall be entered first. 

<ii:i) For each permittee on the li:ot. 
include the following infonn«.tion in 
the following order: 

(A) The name. location. anu permit 
number. 

(Bl A brief description ancl date of 
each instance of noncompliance for 
\Vhich paragraph (a)(21 of this section 
requires reporting. Each listing shall 
indicate each specific prov1s10n of 
paragraph 1a)(2l (e.g.. (ii IU\) thru 
(iii)( G) l which describes the reason for 
reporting the violation on the qua1·
terly report. 

(Cl The date(s). and a brief clesnip
tion of the act.ion<s) taken by the Di
rector to ensure compliance. 

(Dl The status of the instance(SJ of 
noncompliance and the date non
compliance was resolved 

< EJ Any details which tend to explain 
or mitigate the instance(s) of non
compliance. 

!2l Instances ol noncompliance lJ11 major 
dischargers to be reported-·--(il Genernl. 
Instances of noncompliance. as clefinecl 
in paragraphs (a)(2){iiJ and. (i.iil of this 
section. by major discharg·ers shall !Je 
reported in successive reports until the 
noncompliance is reported as resolveu 

40 CFR Ch. I (7-1-04 Edition) 

1i.e .. tLe permitlee is no longer vio
la tint; t Le permit conditions reported 
as noncompliance in the QNCRJ. Once 
an in:-;tance of noncompliance is re
ported as resolved in the QNCR. it need 
not appear in subsequent reports. 

!Al All reported violations must be 
listed on the QNCR for the reporting 
period when the violation occurred. 
even if the violation is resol\·ed during 
that reporting period. 

(B} All permittees under current en
forcement orders (i.e .. administrative 
>lnd jurlicial orders and consent; de
crees 1 for previou:; instances of non
c ornp1iance must be listed in the QNCR 
until the orders have been sat.isfied in 
full and the permittee is in compliance 
with permit condition::;. If the per
mittee i::; in compliance with the en
fon:ement, order. but has not achievecl 
full compliance with permit condi
tions. thP compliance status shall be 
reported as "resolved pencling·:· but the 
permittee will continue to be listed on 
llw QNCR. 

1 ii 1 Cu I eµori1 I noncom pl ia n ce. The fol
lowing· instances of noncompliance by 
major discharg·ers are Category I non
compliance: 

\Al Violations of conditions in en
forcement orders except compliance 
scheclu!Ps and reports. 

'B) Violations of compliance scheuule 
mil es tones for starting construct.ion. 
completing construction. and attaining 
final compliance by 90 clays 01' more 
from the elate of the milestone speci
fied in an enforcement order or a per
mit. 

( C 1 Violations of permit effluent lim
its that exceed the Appendix A "Cri
f:eria for Noncompliance Reporting· in 
the NPDES Program". 

( D 1 Failure to provide a compliance 
schedule report for final compliance or 
a monitoring report. This applies when 
the permittee has failed to submit a 
final compliance schedule progress re
port. pretreatment report. or a Dis
charge Monitoring Report within 80 
days from the due date specified in an 
enforcement ord.er or a permit. 

I iii\ Cate_qory 11 noncompliunce. Cat
et(·or:,- II noncompliance includes viola
tions of permit conditions which the 
AgPncy believes to be of substantial 
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concern a.nd may not meet the Cat
egory I criteria. The following are in
stances of noncompliance which must 
be repo1'ted as Category II noncompli
ance unless the same \'iolat.ion meets 
the critt>ria for Categ·ory T noncompli
ance: 

iAl 1.li Violation of a permit limn: 
t2l An unauthorized bypass: 
(])An unpermitted di:ocharge: or 
(fl A pass-through of pollutants 

which causes or has the potential to 
cause a water quality problem (e.g .. 
fish kills. oil shet>nsl or health prob
lems (e.g .. beach clo:>ings. fishing bans. 
or other restrictions of beneficial uses l. 

(Bl Failure of an approved POTW to 
implement its approved prt>treatment 
program adequately including failure 
to enforce indmitrial pretreatmert. re
quirements on industrial users as n~

quired in the appro\'ed program. 
IC 1 Violations of any compliance 

schedule milestones (except tho:;.c mile
stones listed in paragraph (a)(2iiii)(BJ 
of this section) by 90 days or more from 
the date specified in an t•11forcernent 
order or a permit. 

(Dl Failure of the pennitt.ee to pro
vide reports (other than those reports 
listed in paragraph 1aH21tii HDl of this 
section) within 30 days from the due 
date specified in an enforcement. orcler 
or a permit. 

(El Instances when the required re· 
ports provided by the permi tt ee ,ire so 
deficient or incomplete as to cause 
misunderstanding i.;y the Di.rector and 
thus impede the rPVit"w of the status of 
compliance. 

(F\ Violations of narratiYe 1·e11uire
ments \e.g .. requirements to develop 
Spill Prevention Contrnl and Coimter
measure Plans and requirernents to im
plement Best Management Practicesl. 
which are of substantial concer~1 to the 
regulatory agency 

(Gl Any other violation 01· group of 
permit violations which the Direcwr or 
Regional Administrator considers to be 
of substantial ('Oncf'rn. 

<b) Semi-annual slatisticul s1w1111wy 1·e
port. Summary information <hall be 
provided twice a year on the number of 
major permittees with two or morP vio
iations of the same monthly average 
permit limitation in a. six month pe
riod. including· t.host.' otherwise re
ported under paragraph (a) of this sec-

§ 123.45 

lion. This n~pol't shall be submitted at 
the same t i.nw. according· to the Fed
eral fiscal year calendar. as the firo:t 
,tnd third quarter QNCRs. 

(Cl Anniwl repor!s for Sl'DES ;,l) .4n
li aa! norz('()lllpliance report. Statistical 
l'eport;; shall be submitted by the Di -
rector on nonrnajor NPDES permittees 
tndicating· the total number reviewed. 
the number of noncomplying nonmajor 
permittee:-. th;· nc<mber of enforcement 
c\Ctions. and number of permit modi
fications extending compliance clead-
1im1s. The statistical information shall 
he organiL.ecl to follow the types of non
compliance lio:tt>d in paragraph <al of 
this section. 

(2 l A SP para t •.' list of nonma3or dis
charges which are one or mon' years 
behind in construction phases of the 
complian('c schedule shall also he sub
mitted in alphabetical order b~- name 
<lnd permit number. 

l d) Sched 11 /e- il 1 For all quarterly r1·

ports. On tl1\· la,:.t working day of May. 
August. November. and February. the 
State Director shall submit to t.he Re
,~·ional Atlrni nistrdtor information con
,·erning nui:co:npliance with NPDES 
piormit requir•·nwnts r_.y maior dis
charg·ers in the State in acordance with 
the following svliedule. Tht> Hpgional 
. .\dmini.l't.rat.<Jl' !'hall prepare and sub 
mit. infonnatiun for EPA-issuecl pet
mits to EPA Headquart.ers in accorcl
itnce with the sanw schedule: 

0Ul\Fi rE.flS CDVERED BY REPORTS ON 

NONCOMPLIANCE BY MAJOF1 DISCHARC3ERS: 

'D;?te fo;· (.:ornrlet1on of reports; 
Jan.uary. Fet:rud~'1 ::H1::J March May '.3 ~ 
Apni. May anrl JLo~e · /\ugust 31 
Jury. August rnvi ~,.eptemhe1 ~-Jcwernber 30 
October Nc·..10ir·t··e~. and Decem F8bruar·y 28 

tier 

"'Rerorts must Lt: 111.::i.de available tc the public f•:Y 111spe:::. 
t1'Jn and copvin9 0P tr»is uate 

(2l For ull <UU'Ulii reports Tht" period 
for annual repc;,·\s shall be tor U~e cai
endar yeai' •'nd i ng Dt'Cernht>r 31. \Yith 
reports c:omplPt.eil and ,1.,·ailable to t.h1' 
public no mo:·e than no 1_Liy,_ latl'r. 

:\PPr:..::rnx :\ T·' s 12:1 4;}··-· CHl'i'FHL\ !-'( iH No:\
('(J:\Jl'!.lA'.\n·. Rf>'•Jf·:Ti'\(~ ]'\ TEr: NI'llE::i PP!'

OH.~).] 

This appPnctix ;iesl'rihes the l'!'iteria for re
porting· violation" uf NPDES permi1 effluent 
limits in the qu;i.rterl:v noncompliarn e report 
1QNCRJ as sµecified under §12:3.<l51a112Hii11c1. 
Any violation of an :r-;PDES permit is a \'icJla· 
tion of tlw Clr'all \\',tter Act 1C\\'A 1 lcr which 
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the permittee b li,tl>lP An agency·s decbion 
ail to what enforcement action. if an;:. should 
hP taken in such cases. will he l1ased on an 
analysis of fact.s and legal requirement8. 

Violations of Permit EJj/uent Lum ls 

Cases in which violations of permit emu
ent limits must be reported depend upon the 
magnitude and·or frequency of the vioLltion. 
Effluent violations should be evaluated on a 
parameter-by-parameter and outfall-l>y··out
Iall basis. The criteria for reporting· effluent 
'-'iolations are as follows: 

40 CFR Ch. I (7-1-04 Edition) 

:::;ulfm 
Sulfate 
Total Alkalinity 
Total Hanlness 
Other :\Iinerals 

Aluminum 
Cobalt 
Iron 
\'anarlium 

I\.tetuls 

G!{<i1. f' II POJ.l.l'T.\:\Ts-TRC=l.2 

a. Reporting Criteria fur ·nolatiorn> of METALS (ALL FO!C\h l 
Monthly Average Permit Limits--Mag-
nitude and Frequency Utller nwtab not specifically listed under 

Violations of monthly a verag·e effluent. 
limits which exceed or equal the product of 
the Technical Review CrikTia tTRCl times 
the effluent limit. and occur two month8 in 
a six month period must. he reporter!. TRCs 
are for two groups of pollutants. 
Group I Pollutants--TRC=l.'1 
Group II Pollutants--TRC=l.2 

b. Reporting Criteria for Chronic Viola
tions of Monthly Average Limits 

Chronic violations must be reported in the 
QNCR if the monthly average permit limits 
are exceeded any four months in a six-month 
period. These criteria applv to a 11 Group I 
and Group II pollutants. 

G!WL'P I Por.T.l:T.\\'T>!---TRC=l.·l 

Oxygen Demund 

Biochemical Oxygen Demand 
Chemical Oxygen Demand 
Total Oxyg·en Demands 
Total Org·anic Carbon 
Other 

Solids 

Total Suspended Solids (Re;.;idue8l 
Total Dissolved Solids (Residue;.; 1 

Other 

Nntrie11ts 

Inorganic Pho8phorus Compoumls 
Inorganic Nitrogen Compounds 
Other 

Detergents and Oils 

MEAS 
NTA 
Oil and Grease 
Other deterg·ents or <llgicicles 

Calcium 
Chloride 
Fluoride 
Magnesium 
Sodium 
Potassium 

Mineral,> 

Group I 

lnorga111c 

Cy,;nl<k 
ToLtl Residual Chlorine 

Organics 

All ontanics are Group II except those spe
l'ifically lif'ted under Group I. 

,.\ppro\·e,l llv the Office of Manag·ement anJ 
Butket under control number 2040--0082) 

[48 FH 11178, Apr. 1, 1983, as amender! at 50 
FR 3·1653. Aug_ 26. 1985: 5'1 FR 18785. May 2. 
1989: 63 FR -15123. Aug 24, 1998] 

* 12~-l.46 Individual control strategies. 

1a1 Not later than February 4. 1989, 
each ::State shall submit to the Re
gional Administrator for review, ap
proval. and implementation an indi
vidual control strategy for each point 
source identified by the State pursuant 
to section 304<1)(1)(0) of the Act which 
clischarges to a water identified by the 
State pursuant to section 30'.tdHlJ(BJ 
which will produce a reduction in the 
discharge of toxic pollutants from the 
point sources identified under section 
304: 1H1 H C) through the establishment 
of \7ffluent limitations under section 
402 of the CWA and water 4uality 
starnlanls under section 303t c )(2)(B l of 
t;he C\VA, which reduction is sufficient. 
in combination with existing· controls 
on point and nonpoint source::; of pollu
tion. to achieve the <tpplicable water 
quality standard as soon as possible. 
lmt not iater than three years after the 
date of establishment of such strategy. 

i]) l The Administrator shall approve 
or Liisapprove the control strategies 
::;ulm1itted by any State pursuant to 
paragraph U:t) of this section. not later 
than .June 4, 1989. If a State fails to 
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submit control strateg·ies in accord
ance with paragraph (al of t.his section 
or the Administrator does not approve 
the control strategies submitted by 
such State in accordance with para
graph (al. then. not later than June 4. 
1990. the Administra~.or in cooperation 
with such State and after notin· and 
opportunity for public comment. shall 
implement the requirements of CW A 
section 3040 Hl l in such State. In the 
implementation of such rectuirenie11ts. 
the Administrator shall. a.t a min· 
irnum. \.'.Onsider for listing und,or CWA 
section 304(1)(1) any navigable waters 
for which any person submits a peti
tion t,o the Administrator for 1if'ting· 
not later than October 1. 1989. 

\Cl For the purpuses of this Stectwn 
the term individual co111.~··ol stnitegy. 
as set forth in Sf•ction 304\l ! of tht• 
CW A. means a finc1,l NPDE8 permit 
with supporting· documentation -;how
intt t.hat effluent limits are ('Ollt-iii>tent 
with an approved wasteload allocation. 
or other documentation \Vl'lich shows 
that applicable water quality stantla.rds 
will lJe met not httt'l' than three ~·ears 
aft,er the individual control st.ratei£Y is 
established. Where a State is una l>le to 
issue a final permit on or liefon, Feb
ruary 4. 1989. an individual control 
strategy may be a Lira.ft. perrnit, 1-viLh an 
attached schedule (provided the St.ate 
rr1eets the schedule for issuing the final 
permitl indicating that the permit will 
be issued on or before February 4. 1990. 
If a point source is su hject to section 
304(1)(1)(Cl of the CWA and is also sub
ject to an on-site response <tction under 
sections 104 or 106 of the Cornpn:hen
sive Environmental Respon8e. Com
pensat.ion, and Lial>ility Act ut 1980 
(CERCLA). (42 U.S.C. 9601 et Si'(/ ;, an 
individual control su'at.eg:v may h: tlw 
decision clocun1ent (Which incorporates 
the applicable 01· relevant ,rnd .tppro
priatE> requirements under 1..lw CWA 1 

prepared under St•ctions 104 rn· iOG of 
CERCL.'i. to addn·ss Uw t'\'l"""' OJ' 

Lhrt:atened releasP of l!aza:·,!:m:. ,,,iJJ
st.ances to the environment. 

(dl A pet.iticn ;:;ubmitted pu:s•1ct111 to 
section 304<1 lC3l u!' tlH' C\\' A. nnd. lw 
submitted to the appropriate H.eu10nal 
Administrator. Petitions must idt·ntify 
a waterbody in sufficient detail so that 
EPA is able to determine the location 
and boundaries of the wat.erbody. The 

§ 123.46 

petition must. also identify the list or 
lists for which the waterbody qualifies. 
and the pet.it.ion must explain why the 
wate1·body sati:rCies the criteria for list
ing under CW A sect.ion 304( 1) and 40 
CFR 130.Hl\dH61. 

(e 1 If thP H.t•g10nal Admi.nist.rator lli.-;
<lpproves one or more indiviflual con· 
trol strategies. or if a State fails to 
provide a1l\•11uate public notice and an 
opport.uni ts to comment on the ICSs. 
then. not later than Junt' 4. 1989. t.ht~ 
Regional .'\dm1nistl'ator shall gh·e ;1 

notice of npproval or disapprova1 of the 
individual cont.rol strategies submitted 
liy each St.:1.te pursuant. t.o this section 
as follows 

\ 1) The nut iv· of approval or di6-
<tpprova1 given under this paragTaph 
:Shall inc 1 wle thf; following·: 

( i) The ti.lme ,1nu address of the gp A 
,,tfice th<1.t rev1t>ws the State's submit
tals. 

<ii 1 A h1 i r;f dt:fKTiption of t.lw sect.io11 
;i04<1 \ pro(·t:s,.;. 

(iii) A lt,.;t. of IC:::\s disapprovPri under 
this Stoction and a finding that the lCSs 
\Vill not nwet all applicable reviPw cri-
teria under this section and section 
'.{04( 1) of th<> C'\\' A. 

(iv J If tlw Hegioual Administ:rator de-
t.ermines that. a State did not proville 
adequatP publi•. notice and an oppo1-
tunity t.o comment on the waters. 
point sources. or ICSs prepared pursu
ant to section '.104(11, or if the Ileg-ional 
AdministT:-ttor chooses to exercise h.i.'< 
or her discretwn. a list of the ICS"l ap
proved under this section, and a finding 
t.hat the JCSs satisfy all applicable re
dew criteria. 

(\')The lcwation where interested pet" 
c;ons may examine F,P A's recm·<ls of ap
preval and dhapfll oval. 

'\·i l Tht' tt<ln1e. address. and tP lephorH' 
!lumber cir· t.lw pt·rson at t.he R;;g·ionai 
Office from whom intl>rested persons 
ma,v obta.in rnot-c information. 

rvii) Not in·, lbtt writ.ten pet.it Ions 01· 

· omments C°U<' dtli' witllin 120 days. 
(2) The h<,gionai Atl1111.11ist1"ttor shall 

provide the notice' of appro\a! or dis 
"'PPl oval µ i ven under this pa1·agrapll to 
the appropriaL'-' At.ate Director. ThP 
Regional Admin!strator shall publish a 
notice of availability, in a daily or 
weekly newspaper with State-wide cir
culation 01' in the FIWEHAL REGI~TEH. 
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for the notice of approval or di::;
a]Jproval. The Regional Administnttor 
shall also provide wri tt<•n notice to 
each discharger identified under sec
tion 304<1)(1)(C). that EPA has listed 
the discharger un<ler section 
3°'1< l )( 1 )( c). 

(3) As soon as practic:ahle but not. 
later than June ·1. 1990. the l{egional 
Offices shall issue a response to peti
tions or comments received under sec
tion 304( n. 'I'he response to comments 
ilhall be given in the same manner as 
the notice describeu ~n paragraph <el of 
this section except for tht~ following 
changes: 

'i 1 The list.s of IC So; l'eflecting any 
changes made pursuant to cornrnenb 
or petitions received. 

dil A brief description of the subse
quent. steps in the section 304ill pror:
ec;s. 

t fJ EPA shall review. and approve m 
disapprove. the incliviclual control 
strategies prepared und.er section 304<1 l 
of the CWA. using· the applicable cri
teria set forth in section 304(] l of the 
C\VA. and in 40 CFR part 122. including 
§122.4'11cl). At any time after the Re
gional A.dministrator Jisapproves an 
res <or concli tionally aproves a draft 
permit as an ICSJ. the Regional Office 
mav !'lubmit a written notification to 
the. State that the RegionR,l Office in
tencts to issue the res. Upon mailing 
the notification. and notv.;ithstarnling· 
any other reg·ulation. exclusive author
ity to issue the permit passe,; to EPA. 

[54 FR. 2.56. Jan. 4. 1989. as amf:'nded at 51 FR 
23896. ,June 2. 1989: 57 FR 330<19 .. Jul:\· 24. 1992] 

Subpart D-Program Approval, 
Revision, ond Withdrawal 

~ 123.61 Approval process. 

<a) After determining that a State 
program submission is complete. l'DPA 
shall publish notice of the Stall"s ap 
plication in the FEDEIL\L REGISTF:H. 
and in enoug·h of the larg·est news
papers in the State to attract state
wide attention. and shall mail notice 
to persons known to be interested in 
such matters. including all persons on 
appropriate SLate and EPA mailing 
lists and all permit holders and appli
cants within the St.ate. rrhe notice 
shall: 

40 CFR Ch. I (7-1-04 Edition) 

( 11 Pru\·i de a comment period of not 
Jess than 45 days during which inter
ested members of the public may ex
prP'-'s their views on the St.ate program: 

r 21 Provide for a public hearing with
in t.!1e State to be held no Jess tlian 30 
\Ll:\·s after notice is p"Jblished in the 
Ft:l!LH.\J. R1~c1~·n;H: 

1 31 Indicate the cost. of obtaining· a 
cop.v of the State's submission: 

r 41 Irnllcate where anrl when t.he 
State":,; ;:;ulJmission may he re\·iewed by 
tllP pul)Jir: 

151 lll(licate whom an interested 
meml>er of the public c;houhl contact 
with an:,· questions: and 

161 Brit'flv outline the fundamental 
as]Jects of the State's proposed pro
gnun. an(l the process for EPA review 
and dee bi on. 

i l; 1 \Yi Lhin 90 clays of the i·eceipt of a 
complete program submission under 
§ 123.21 the Administrator shall approve 
or disapprove the program based on the 
rel1uiremenLs of this part arn1 of C\VA 
;:u1tl taking· into consideration ali com
ments rt'·ceivecl. A responsiveness sum
mary ::;hall he prepared by the Regional 
Office which iclentifiei3 the pul)lic par
ticipation activi.ties conducted. cle
scri.bes the matters presented to the 
i:rn!Jlic. ;0ummarizes significant. com
ment:-; n•ceived and explains the Agen
c:;·::; r2sponse to these comments. 

\ c: 1 If the Administrator approves the 
~tate B program he or s11e shall notify 
the Stat.c and putlish notice in the 
Fi·:m:in1. l\.EC:ISTElt. The Regional Ad
ministrator shall suspend the issuance 
of permits l)y EPA as of the date of 
pr0.~Tam approval. 

•. d > If the .Administrator disapproves 
the State program he or she shall no
tify the St.ate of the reasons for dis
""Jlproval and of any revisions or modi
fications to the State progTam which 
are necessary to obtain appro\·al. 

[!8 FH. 1'1178. Apr. 1. 1983: :;o FR 6941. I•'Pb. 19. 
1985] 

s 123.62 Procedures for revision of 
State programs. 

ml l~ither !'::PA or t.he app1·oyed State 
may initiate program revision. Pro
gTam revision may be necessary when 
the cont.rolling Federal or State statu
tory or regulatory authority is modi
fied or supplemented. The State shall 
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keep EPA fully informed of n,ny pro
posed rnodification8 to its basic st.atu
tory or rt'gulatory authority. its forms. 
procedures. or priori ties. Ground:; for 
prognun revision include caseR wlwn' a 
:stat.e·8 existing approved prograrn in-
eludes authority to i8sue NPDE::; per
mits for acti\'ities on a F'ederal Imlian 
re:;ervation and an Indian TrilJt' hac; 
;-;ubse(1uentl:v been approved fo1· as-
sumption of the NPDES program urnler 
40 CF'R part 12a ext.tonding to those 
land;;;. 

d> i Revision of a Hta.te program ;-;hall 
be accomplished as follows: 

(!)The State shall c'etbmit a morlifiec1 
progT:1m ch>scription. Att.orne:v Gen
era.rs statement. l\lt)rnorandum of 
A.gTeement. or such otlifl' docunwnl.:o as 
.B~P A ([rt.ermines to he necessary under 
Llw circumstances. 

(2) Whenex,,-er EPA determines that 
the proposed program revision is su I 1-

stantial. EPA shall iRsue public not.ice 
and provide a,n opporLuni t.y Lo l·orn
ment for a period of at least 30 day;.; 
TlH• lJllblic notke ~'hall be mailHl :o in
terested persons and ;;hall be publi;,hed 
in the FEDEILH. I{ECl~TEH and in 
enoug·lJ of the larg·e;-;1. newspapen; in \he 
8talt' to provide ;c)Ltl.ewide coveJ«tg"e. 
Tlw puhllc noticP i'hail sun1manz•' Uw 
prnposed revisions ,~ml provide for the 
opportunit.y to l'l'qUt':-il a. public hear
ing'. ~uch a hearin:;: will be held if there 
is sig·nificant pul)lic· interest hiti"."l on 
requests received. 

( 3 l The lulministra.to1· will apprc,n: or 
disapprove progTam revh;ions based 0!1 

the 1·equirernents of this pan (Ot'. in 
the ca,se of a sPwage sludge mana~-p
ment prngTam. -tO CF'H part 501) <11Hl of 
the C'\\'A. 

t41 .'\. program re\'i:oion shall bt':.·onk· 
effective upon t.hP approval of the Ad
ministrator. Notice of approvrd of any 
sul.iH.antial revisiot1 shall ht> pulil ished 
iL t:he FEUUL\J, R1·:c;1;-;TEH. Notiu~ uf Zt]J

i.11 ova! of non-omlv:;tn,ntial progra111 n·v1-
sii111s may be given by a lett.1:r frrnn the 
Administrator to the Stat.e Goy,•1·1101 

'l:.' hl::' dec;ignef>. 
<Cl St,;,tes with approved progl'ams 

must notify :t~P A whenever they pro
po3e to u·ansfer all u~· part of any pro
gram from the approvPrl Statt~ agency 
t.o any other Stat.e agPncy and must 
identify any new division of respon-
sibilities among the agPncies inn>lved. 

§ 123.63 

The new ;\~·ency is not authorized to 
administer Uw program until approved 
by the Adrnini:<trator under parag'l'aph 
; 1J) of tln" section. OrganiZ<iUona l 
charts l'P'ttii1·ed under §123.22(111 101" in 
the case pf a c'ewage sludge m:u1age 
ment pl'O!JLHn. §501.12(1JI oft.his chap
terJ must lie> re\'bt~d and resubrnitt.ed. 

1 <! i WhenPv1.'r the Ad1'1inistra 1 or has 
reason to he ii,•\"t> that ci rcnmstances 
ii<tYe ch~u112:t:t.l wit.h respect to ,-\ Stx'lk 
rn·ogTam, 11" rnay re(1uest.. and the 
State shaU pru1'i<le. a suppleme~1taJ At
t-onwy G"lh'l'al·s i:'tat.1:nwnt. progTam 
descript,io1'. m· such other don;ment<-' 
or in format j,)11 a~ an: ner·1'ssar:v 

I e) Stal« ,\'['lJES fJl'U,CilUlllS ()fl[J!. All 
new progr<-ti!l:< must. comply w1'h theSt' 
reµ:ulations in1mecliatel\' upon ap
proyal. .1\ny ai.qn·o\~t·d ~t.nte section -10~ 
;wrmit p1·r1gT~Hn 1>..·llic:ll n'q11in''' re\'i
sion to conforn1 1.u this pa.rt. til~.a ll be so 
r»\'berl. \Vltilin 01w year of the chHt~ of 
1J1'0!l1Ulg·at1nn of Lhe~e rt:.gulatir_n1s. un
less a SL1tt.' n:11;;t arneni.l ur t'rrnct a 
:-.t.{.tt·.lt-t" 11: ~)l'dc)l tu inakP the r 1:.''fuirecl 
1't~vi:-do.n i :1 \Yllich ca.se :such revi~Jon 

:;hall t.akc pl::H't' within 2 year,;. t'Xcep1 
that rev L~ 101~ (} ~- S t;:t t.e prog,1·a1n~; to i1n
J.1 l ernen t ; tr: l'<.''tui1 Pnwnts o± 10 CF'H 
part ~0:3 q;1,·tn~dt.tm~ntl "hall be accorn
plished ""' prc·:itlPd in 40 CFR +03.10. In 
:1ddit.ion. appn,\·nt Stat.es eha.11 :-;nbmit. 
within f) rnontl1;-;. copies oft.heir pE~rrnit 
forms for EP_.\ revi''IV am! appro\·al. 
.. ·\pproverl ~tatPs slrnll also assure that 
permit applicantc;. other than l'OT\\'s. 
"ubmit, as part of thfit· applkat,ion. 
the infonnat ion re4uil'ed under 
§§1244(dl ;uHl 122.21 ,g·l 01· :l1l. ac". app10-
priate. 

(fl H,f·vi:<iun <>t' J S-c<tti• progrnn1 by a 
Great Lak<'s :~'..tLc or Tribe :as defined 
I :1 40 C·F,H 132.) 1 t.o conforrn tu ~(-7<.:tio.n 

118 of the C\\'A awl -10 CFH pal't 132 
hhall be '''"·orupli~'lH:d pur:cu..1,uct to ·-lll 
CFR lJal't U'.~. 

, 18 FH 1--11'~;·; . .-\pr _; t~1:f3. ",..; <llllt:1Hi,'d at ~HJ 

FR 31842 .. Ll>C. a 108 l: :;o FH fifl·ll. Feb. l>i. 
UJ8,~1: 5:3 F.h'. :.::31)()';·, ~ept ti. l~JSg, 58 FH 6798:3. 
l)~C. ~2. 1~.t~J3: no rt·~ },)J86 . .:\L11 2;~. 1!3'1_): C~j :F'H 
1;)12~t ~.;. ug _:-I .199~~ J 

* 123.63 Criteria for withdrawal of 
State programs. 

(a) In th· c;1::;e of a :-;e\A·a,g-p sludg·e 
manai;-emt: n t program. rd'erences in 
thi::l section to "this part" will be 
rleemed to t'efer to 4.0 CFR part fiOL The 
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Administrator may withdraw program 
approval when a State program no 
longer complies with the requirements 
of this part. and the State fails to take 
corrective action. Such circumst.ances 
include the following: 

(1) Where the State's legal authority 
no long·er meets the requirements of 
this part. including: 

<il Failure of the State to promulgate 
or enact new authorities when nec
essary; or 

(iil Action by a State legislatm·e or 
court striking down or limiting· State 
authorities. 

(2j \Vhere the operation of the State 
program fails to comply with the re
quirements of this part. including: 

( i J Failure to exercise con lrol over 
activities required to be re!rnlated 
under this part. including failure to 
issue permits: 

Oil Repeated issuance of rwnni ts 
which do not conform to the require
ments of this part: or 

(iii l Failure to comply with the pub
lic participation requirements of t.his 
part. 

\31 Where the State's enforcement 
program fails to comply with the re
quirements of this part. including: 

(iJ Failure to act on violations of per
mits or other program requirements: 

(ii) Fai.lure to seek adequate enforce
ment penal ties or to collect adminis
trative fines when imposed: or 

(iii) Failure to inspect and monitor 
activities subject to regulation. 

(4J Where the St.ate program fails t.o 
comply with the terms of the Memo
randum of Agreement requirer! under 
§123.24 <or. in the case of a ;:;ewq,ge 
sludge management progrn.m. §501.14 of 
this chapter). 

<5J Where the State faih tn dE'Hlop 
an adequate regulatory progTam for de
veloping water quality-basptl efnuen1 
limit.sin NPDES permits. 

<6) \Vhere a Great Lakee> :'-lt<ite r,r 
Tribe (as defined in 40 CFR 132.2! fail::; 
to adequately incorporate the NPDF;s 
permitting implementation procf'dui·es 
promulgated by the State. Tribe. or 
EPA pursuant to 40 CFR part 132 into 
individual permits. 

40 CFR Ch. I (7-1-04 Edition) 

r bl [Reserved] 

[-18 FR Hl78. Apr. 1. 1983: 50 FR 6941. l<'eb. 19. 
1985. a~ amended at 5'1 FR 23897. June 2. 1989: 
60 FR 1.5386. Mar. 23. 1995: 63 FR 45123. Aug. 
24. 1998] 

* 123.64 Procedures for withdrawal of 
State programs. 

!al A State with a program approved 
under this part (or. in the case of a 
sewage sludge management program. 40 
CFR part 501) may voluntarily transfer 
progTam responsibilities required b.v 
Federal law to EPA by taking the fol
lowing actions. or in such other man
ner as may be agreed upon with the Ad
ministrator. 

<l) The State shall give the Adminis
t.ra tor 180 days notice of the proposed 
transfer and shall submit a plan for the 
orderly transfer of all relevant pro
gram information not in the possession 
of EPA <such as permits. permit files. 
compliance files. reports. permit appli
cations\ which are necessary for EPA 
to administer the program. 

\ 2 l Within 60 days of receiving the no
tice and transfer plan. the Adminis
trator shall evaluate the State's trans
fer plan and shall identify any addi
tional information needed by the Fed
eral government. for program adminis
tration and!or identify any other defi
ciencies in the plan. 

\ 31 At least 30 days before the trans
fer is to occur the Administrator shall 
publish notice of the transfer in the 
FEDER . .\L REG!f;TER and in enough of 
the largest newspapers in the State to 
provide Statewide coverage. and shall 
mail notice to all permit holders. per
mit applicants, other regulated persons 
and other interested persons on appro
priate EPA and State mailing lists. 

(bl The following procedures apply 
when the Administrator orders the 
commencement of proceedings to de
termine whether to withdraw approval 
of a State program. 

!lJ Order. The Administrator may 
order the commencement of wit.h
lll'awal proceedings on his or her own 
initiati\"e or in response to a petition 
from an interested person allee;ing fail
ure of the State t,o comply with the re
quirements of this part as set forth in 
§ 123.63 <or. in the case of a sewage 
sludge management program. § 501.33 of 
this chapter). The Administrator will 
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respond in writing· to ?.DY petition Lo 
e:omr:1ence withdrawal. proceeding>< He 
may conduct an informal investigatton 
of the alleg·ations iu the petition tp cle
tern1ine whether cause exists to com
mence proceecling·s under this para
gr;:i.ph. The .Admiuistrator's order :.·om
mern·mg- proceeding·s under this lJRra
graph wil i fix a time a ncl place for the 
comrnencement of the hearing and vvill 
specify the alleg·ations against the 
State which are to be considered at the 
heann1{. Within 30 lla:'ii the Stat.e must 
admit or deny thest' allegation::; in a 
written answer. The party seeldng 
wit.hdrawal of the SLat<'s p1ogTam will 
have the burden of coming forward 
with the evidenct' in a hearin:z under 
this pani,graph. 

(2l Definitions. Por purpose8 oJ this 
paragTaph the defi.uitions of "Act." 
"Administrative Law Judge." "Hearing 
Clerk." and "Presiding Officer" in 40 
CFR 22.03 apply in addition to tlw fol-
lowing-: 

( i l Pnriu means U1e petitioner. the 
State. the Agency. and any other per
son whose request to participate as a 
party is grantecl. 

!iii Person me,u1s the Agency. the 
State and any individual or organiza
t.ion hd. ving an in terr~st in the subject 
matter of the proce\0 ding. 

(iiii Petitioner means any pt'rson 
whose petition for commencement of 
withdrawal proceedi.ngs has been gTant
ed by the Administrator. 

(3) Procedures. (i) The following· provi-
sions of 40 CFR part 22 !Consolidated 
Rules of Practice: are applicalile to 
proceedings under this paragraph: 

lAl§22.02---(use of number'g·ende1»: 
(Bl§22.04(ci-<authorities of Pre-

siding· Officer); 
<Cl§ 22.06---(filing sel'\'ice of rnlings 

and orders): 
tD\§22.09--(examination of filed Lloc

mnentsl: 
1J<:;l§22.19(al. (b) and IC)---tpreheal'ing 

conference): 
<Fi§ 22.22----( evidence i: 
tGi§22.23---<object.ion,:;.offers of proof): 
<Hl§22.25-(filing the transcript-1: and 
til § 22.26---<finding-s conclusionsL 
(ii l The following provisions are also 

applicable: 
<Ai Computation and extension of 

time--1]) Comp1<tation. In computing· 
any period of time prescrlhed 01· al-

§ 123.64 

luwnl in thP!".·E' rules of practice, f•xcept 
,i ~; otherwLw prnvi<led. the day of the 
•-vent. from which the designated period 
l1egins to nm shall not be included. 
~aturd"-Y"- Sun•iays. and Fedenil leg-al 
holidays shall he included. \\'hen a 
;;t:ated tinie e:,pire;; on a Satunlay, 
:-iunda.y. Cll' leg·al holiday. the stated 
time period :'.h~1ll be exr.:;ncled to in
.-lude the next business day. 

t:!) f,'.rknsion,; ol lime. The Adminis
trator. Ht•!:ional Aclrninistrat.ol'. or Pre
:-;iding Ofh er. as appropriate. may 
grant an extens10n of time for Lhe fil
ing- of any ple:l'.ling-. document. o:· rno-
t.ion \il upon tinwl.v motion of a part-y 
1 o t.!w vroceed1ng·. for good cause 
sl10wn. and ,tfter cousiderat.ion of prej
udice to pt her parties. or <iil upon hi:s 
own motion Sueh a motion by a p::;,rty 
may only he made after notice to ail 
(1ther pa.rt ie:-;. unlc::"s the movant can 
,;how good c-ause why serving- notice i,; 
1;npra.cticabk, The motion shali be 
filed in ad'i::uwe of the date on which 
Uw vleacling·. document or motion i,,; 
(]ue to bt> filed. unless the failure of a 
party to make timely motion for ex
tension of t.irnt' was the result of excus
able neg-lect _ 

(3l The t inw for commencement of 
the hearink! shall not be exLended be
~-oncl the •.late set in the Administra
tor's onlt>r without approval oft.lie Acl
mini:3t,rat.u1. 

(Bl .Ex pur/c discussion of proceedings. 
At no time an.er tlle issuance or the 
order <:ommencing proceeding-s shall 
the Administra.tor. t.he Regional Acl
rninistrator. the H.eg·ional Lludicial Offi
cer. the Prnsiding Officer. or any other 
person who is likely t.o advise these of
ficials in tl1e decision on the case. clis
cusfl ex pane the merits of the pro
ceeding wit.h any interested person out
,;ide the Agency. with any Agtmcy staff 
member who performs a prosecutorial 
or investif~ative function in such pro
l'eelling or ,l factually related pro
ceeding-. or with any representative of 
,;uch per:son. Any ex parte memo
randum 01 other communication ad
dressed to t.he Administrator. the Re
~donal Adminbtra.wr. the Regional Ju
dicial Offker. or' the Presiding Officer 
during· the pendency of the proceeding 
a.ml rdating to the merits thereof. by 
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or on behalf of any party. shall be re
garded as argument made in the pro
ceeding and shall be served upon all 
other parties. The other parties shall 
be given an opportunity to reply to 
such memorandum or communication. 

(CJ Intervention-UJ Aiolion. A mot.ion 
for leave to intervene in any pro
ceeding conducted under these rules of 
practice must set forth the grounds for 
the proposed intervention. the position 
and interest of the movant and the 
likely impact that intervention will 
have on the expeditious progTess of thr' 
proceeding. Any person already a party 
to the proceeding may file an answer to 
a motion to intervene. making specific 
reference to the factors set forth in the 
foregoing sentence and paragraph 
(bH3HiiHCl(J) of this section. within 
ten (10J days after service of the mo
tion for leave to intervene. 

(2) However. motions to inte1·vene 
must be filed within 15 days from the 
date the notice of the Administratoi'·s 
order is fin;t published. 

(3) Disposition. Leave to intervene 
may be granted only if the movant 
(]emonstrates that (iJ his presence in 
the proceeding would not unduly pro
long or otherwise prejudice th<tt arlju
clication of the rights of the original 
parties: (ii J the mo van t wi 11 he ad
versely affected by a final order: and 
iiii J the interests of the movant are not 
being adequately represented by the 
original parties. The intervenor shall 
become a full party to the proceeding 
upon the gTanting of leave to inter
vene. 

(.1) Amicus curiae. Persons not parties 
to the proceeding who wish to file 
briefs may so move. The motion shall 
identify the interest of the applicant 
and shall state the reasons why the 
proposed amicus brief is desirable. ff 
the motion is granted. the Presiding 
Officer or Administrator shall issue an 
order setting the time for filing· such 
brief. An amicus curiae is eligible to 
participate in any briefing ilfter his 
motion is granted. and shall be served 
with all briefs. reply briefo. motions. 
and orders relating to issuec; to be 
briefed. 

(D) l\1otions-<ll General. All motions. 
except those made orally on the record 
during a hearing. shall (i) be in writing·: 
Uil state the grounds therefor with par-

40 CFR Ch. I (7-1-04 Edition) 

ticularitv: (iiil set forth the relief or 
ordt'l' :;ought. and iil"J be accompanied 
by any affidavit. certificate. other evi
dence. or legal memorandum relied 
upon. Such motions shall be served as 
provided by paragraph (b)(4i of this sE:c
t.ion. 

L?J Response to motions. A party's re
spontie to any written motion must be 
filed wiLhin ten (10) days after service 
of :-::uch motion. unless additional time 
is allowed for such response. The re
sponse shall be accompanied by any af
fidavit. certificate. other evidence. or 
legal memorandum relied upon. If no 
response is filed within the designated 
period. the parties may be deemed to 
han· waived any objection to the 
granting of the motion. The Presiding 
Officer. Rt•gional Administrator. or Ad
ministra,tor. as appropriate. may set a 
shorter time for response. or make 
such other orders concerning the dis
position of motions as they deem ap
propriate. 

(.71 /)ecision. The Administrator shall 
rule on all motions filed or made aft.er 
sen·ice of the recommended decision 
upon the parties. The Presiding Officer 
shall rule on all other motions. Oral ar
gument. on motions will be permitted 
when~ the Presiding Officer. Regional 
Administrator. or the Administrator 
considers it necessary or desirable. 

!4l Rernrd of proceedings. liJ The hear
ing ;;hall be either Htenographically re
ported verbatim or tape recorded. and 
thereupon transcribed by an official re
porter designated by the Presiding Offi
cer: 

1 ii J All orders issued by the Presiding 
Officer. transcripts of testimony. writ
ten statements of position. stipula
Uons. exhibits. motions. briefs. and 
other written material of any kind sub
mittetl in the hearing shall be a part of 
the record and shall be available for in
spection or copying in the Office of the 
Hearing Clerk. upon payment of costs. 
Inquiries may be made at the Office of 
the Administrative Law Judges. Hear
ing Clerk. 1200 Pennsylvania Ave .. NW .. 
\Vashington. DC 20460: 

(iiil "Upon notice t.o all pP.rties the 
Presiding Officer may authorize correc
tions to the transcript which involves 
matters of substance: 
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riv1 An original and two C2i copi1·,; uf 
all written submissions to the hearin,; 
shall he filed with t.he Hearing Clerk: 

1vl A copy of each submission ;;hall 
be serYed by the person makin~ the 
submission upon the Presiding O!'ii,·er 
and C'tlcb party of 1·p,cord. Se1Ylce U)Jder 
chis p;\ragTaph 'lhall take pl"'ce b:, mail 
or pe;· . .,oirnl deli\·en'. 

(vi) E~very submission shall be a"l um
panit~cl b.v au acknowiedgement. of :-:en·
ict: hy the person sen;ed or proof of 
se1vice in the form of a statemc'Jlt of 
the date. time. and manner of sPrvice 
a.ncl the names of the pen;ons s1"1ved. 
cerUfied by the person who marle sc>rv
"ic.:t~. and: 

f\'ii l The Hearing Clerk c;hall main
tain and furnish to any penmn upun no
((LteSt. a list. containing the llfHlH". ,,,,rv
ice ;uldress. and telephone numlJ1~r of 
all partie::l and their rtttorneys 01 .luly 
;wthurized representatives. 

15i l'articipaUon /)1/ u person '1ut u 
pcut.11. A person who iH not a part .. ,- ;n,1y. 
in the discretion of tbe Presidin12· Offi
cer. 1.H~ permit tecl to make a lirnitt"d clP· 
pea!'ctll<.t: by ma.king- oral or wl'i \.wn 
statemt'nt of hfa. her posi.rion on the 
is::lue::; wi Lhin such limi i:; and 011 such 
cornlit ions as may he fixed hv the Pre
sidin,;.· Officer. bu L he·she ma.v nol ot.11-
er>vbe part.icipait' in the proceerlinl'.'. 

t 61 R.igl! ts of portles. ti 1 All partl "'" tc1 
the p1·r1c·c·eding ma;i,-: 

u\.; Appear by counsel or othE'l' rep-· 
t·esentative in a.11 hea1·ing· anti pre-bear
ing proceedings: 

\ B' Agree to stipulations of fa c t.e:; 
wl:ich shall be made a part of the 
l'<:corcl. 

<7J Recommended decision. (i l Within ;3n 
da:vs after the filing of prnposed find
ing·s a.nri conclusions. anrl l'eply l:riefs. 
thE' Presiding Officer shall ev:tl.uate th1:~ 
reconl he fore him lier. the p1·oposed 
findlngs and conclusions aml an.v briefs 
file(] by t.he parties and shall prepare <l 

1·ecommcndecl decision. anrl shall ce:·· 
tit'y the entire record. includin.~· the 
recommended decision. to the ,\rlrninis
trator. 

1 ii l Copies of the re·~om1ni:1H1ed dt'd· 
sion shall be servecl upon all part.irs. 

(iii) \Vi thin 20 days at'tt;r t.he ce1t.ifi
cation and filing of the reconl aml rcc
')tnl1110nded rlecision. ;tll partit•s n;,,~\· 

file with the Adminisu·a.tor excq,;l ions 

§ l 23.64 

t () t.he l't'{'U~1Jn1ended di·~<.:i.:-;.io11 and ll 

suppurtin;; l1rie! 
\8) Ued,,"1n h11 :lcimini;;trator. 1 i' With 

rn 60 day'' ,dLe:· the certification of tht> 
:·ecmd and iili11g cf the Pre;;iding Offi 
·er· s recoHuiwtled decision .. the Ad min

htui.tm· ,;h,1.ll l't.'vk\v the l'PL.·01·11 hefon' 
him and issue hi:-; own decision. 

<iiJ If tiw Arlminist1ator L'\ll1ClLuks 
: hat the SLttt.' ha<" a<lmlnbte1 ed the 
program i:1 c·(:llfonni:y with the :1.pp111-
prLtr e Ac I ,rnd "Pg·ulat.inns his :lecision 
-,hall con.~r it Ul.t.' "fin;1l :.1~·enc>· ,tel.ion" 
within tht~ irn:;rnJn~ of 5 CS.C. 704. 

(iii) If l.t1•· :\<lminht1ai.01· voncluclt:'<" 
'hat. the SL1.t1> has no1 atlm111ist.t'l'etl 
the progTalll lll l'Orlfol'mit.:v With thP 8..ll

propriaJ,t: . .\•:\. 1nd regula.Uorn' lle shall 
list the d!'fk kn des in t.ht• pr1;.g r,uu r~nd 
provide the ~)1 cUP a re,;,...;ona})!t• time. 
not to t'X('Lc'd 90 d;t:;:::;. to ktke ;.;uc h ap
propriate t·or1·~·(.·tivP ;:tc1..1()J1 a:-;. the /\.d

!ainist.ratur tletci1Tni11t:s tlP('ess~1 .. rv. 
<iv! \Vit hin th» time prP;.;uiJied L:v 

the Adminic.t:·~iter the SL1.tP :-;ha.l! take 
"uch appn1pri:llt• correcti\1-~ adiu:i a.s 
:equin'd !'\ 1ht.' Admi11i::itLilur ;rnd 
shall file si:h the Aclmini,;LratJl' arnl 
;dl parti<':' ,1 stn t ernen t <'Pl't.ifkd i 1;.- rlw 
:-:>tate Dil'1·d.01 1hat scH'.h app1 opriatt' 
, O!.Tectiv,• 2\cli•1!1 h:-J.s lwen taken. 

\ \' • The Atlm lnii<tra tor rn,t,\' r<'qnin' ;t 

further slrnwlng· in addition to thC' c·er
l ified ::;ta u·nw11t that <.:Ol'l'•.'l'ti \.,, ;tclion 
ha:s been 1 :t ke:i. 

(Vi) If tl:<' State.' rail::; to Lake '''lCh ap-· 
propriate 1·01·1·'.!dive act.ion arn1 file a 
c'f•rtified ,:1 cltenu:'P\. tiwrc:of witliin tlw 
t inw presu·iht~c1 11.v the ALlmin;.stratur 
tht-' Administrator sh<1.ll is0:,ue a supple
mentary ur<if'l' withdr<twing approval of 
the St av· ;1nJgr;un. If tht' Stat•· take;; 
c:UdJ aprn·upri;tt\• C:Ol'lC('l i\'£' <ll'1 i(.Jll. t]lt' 

.-\.llmini:ot.1,l t r11' &h'.-t.ll i:ssut• a :mpple · 
mentary uniel' ctciting- th,u appi·c'\'?d 01 
:a:t.horit.y ;;; not. with.lrawn. 

(ViiJ The Ailm1111str:1t.rn .. ,: :;un;k
nwntary ur:ler ,.;h:dl l'<.>Hstitutt~ finai 
_\gt~ncy :uLioll 1vlth.in tl1t' mennin~ of 'i 
1.·.s.c. 70L 

!vliil \\'ithdraw:i.l nl auUH,1·izntion 
crnder thi::o ::oection and t.lw approprhttc 
:\ct does nut .1 difl'e <Ul~· 1wn,on from 
'ornplyin" with the rH1uirt~ment;; of 
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State law. nor does it affe<.:t the valid
ity of actions by the State prior to 
withdrawal. 

[48 FR 14178. Apr. 1. 1983: RO FH 6941. Feb. HJ. 
1985. as amended at 57 FR .533.~. Feh. 13. 1992: 
63 FR 45123. Aug". 24. 1998] 
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riod. 

124.15 Issuance and effecti\·e Clate of permit. 
124.16 Stay;; of contested per·mit conditiorn;. 
124.17 Response to comments. 
124.18 Administrative record for final pei·

mit when EPA is the permit.ting ~rnthor
i t:v. 

124.19 Appeal of RCRA. UIC. NPDES. and 
PSD Permits. 

124.20 Computation of time. 
124.21 Effective date of part 124. 

Subpart B-Specific Procedures Applicable 
to RCRA Permits 

124.31 Pre-application public meeting <tIHl 

notice. 
124.32 Public notice requirements at the ap

plication stage. 
124.33 Information reposi tor:v 

Subpart C-Specific Procedures 
Applicable to PSD Permits 

124.41 Definitions applicable to PS]) Pl'!"· 
mi ts. 

124.42 Additional procedure;; for PSU pc'r
mit~ affecting Class I area:c;. 
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Subpart D-Specific Procedures 
Applicable to NPDES Permits 

124.51 Purpose and scope. 
124.52 Permits required on a case-by-case 

124.5:~ State certification. 
124.5.f Special provisions for State certifi

catior1 and concurrence on applications 
for section 301(hl variances. 

124.55 Effect of State certification. 
124.56 Fact sheets. 
124.57 Public notice. 
12-1.58 [Reserved] 
121.59 Conditions requested riy the Corps of 

Emdneers and other g·overnment agen
cies. 

12·!.flO Issuance and effecti\·e date and stays 
of '.\PDES permits. 

12·1.61 Final environmental impact statP-
ment. 

124.62 Deeision on variances. 
124.63 Prncedures for variance5 when EPA is 

th" permitting authority. 
12'1.6.f Appeals of variances. 
124.6fi (Reserved] 
12·1.66 Special procedures for decisions on 

thermal variances under section 316uu. 

Al--nJoiUTY: Resource Conservation and Re
UJ\'e1y Act. 42 l:.S.C. 6901 ct seq.: Safe Drink
ing Water Act.. 42 U.S.C. 300f et seq.: Clean 
Water Act. 33 U.S.C. 1251 et seq.: Clpan Air 
AC'l. 42 U .S.C. 7'101 et seq. 

S< H'Hn:: 48 FR 1426·1. Apr. 1. 1983. unles~ 

n1 herwioe noted. 

Subpart A-General Program 
Requirements 

~ 124.1 Purpose and scope. 

1a1 This part contains EPA proce
<lures for issuing. modifying. revoking 
and reissuing. or terminating all 
RCRA. UIC. PSD and NPDES "permits" 
<including "sludge-only" permits issued 
pursuant to § 122.l(bJ(2l of this chapter. 
The latter kinds of permits are gov
erned by part 270. RCRA interim status 
and UIC authorization by rule are not 
"permits" and are covered by specific 
provisions in parts 144. su1)part C. and 
270. This part also does not <tpply to 
permits issued. modified. revoked and 
reissued or terminated by the Corps of 
Eng·ineers. Those procedures are speci
fied in 33 CFR parts 320-327. The proce
dures of this part also apply to denial 
of a permit for the active life of a 
RCRA hazardous waste management 
fac1li ty or unit under § 270.29. 

1hJ Part 124 is organized into four 
sulJparts. Subpart A contains general 
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pn>('t':hu«1.1 rel1uin;1Hents applicalilt; 1 n 
<tll lH.:irnii t. prog:1\' rns covered by t h~;se 
p1ovi.~ions. Subparts B t.hroLlgh n sup 
plcn1i:-~u! these t~·encra.l provisiol1~ ".\ i~ ~1 

requi1\'nw11ts that apply to only nr!·' o} 
lnort"· :if L1H~ progran1s. Su1Jpa1'L 4\ ;,ii:L 

~;(-rr~,,,,, ;!le :::tt:ps EPA w·iJl foilnw lit 1 .. o
(~~~ivi.1·i; pt~r121it app11c<lLions. prPp.-1ri11g' 
dr;.tf't 1)c 1·111i ts . .i~su~ln~~ pub} ic lll! L ii.:1~.:-.;;. 

in\·itin.:;i: public i_·onlnH:.~1t and 111}.l1!ing 
pub1H: lit<lrjng·~ on drait perrnit~; :-;~11>

part. .-\ ~<lso covet,., ;; s;-;pmbii n~· ~' 1, ad
mi nis1.1«ci,L i\'e n:c:o1·tl. resp0ntlin~; Lo 
c·ornments. issuinS!, a final permit :L~«i

sion. and allowing for alimim::;tr:ct l\'t~ 
a ppen.l of final pt'1·mi t deci.'3ions :-" u b
part B contains specific proc<•clurni re
quirr·menb for HCRA permits. Sul.>p~:irt. 
C con tainB definitions and specific rn·o-
1:edural requirements for PSD permits. 
Subpart D contains specific Pl'O(Tdnml 
requirements for NPDES permits. 

(cl Part 124 offers an opportuni t.v for 
public hearings (see § 124.121. 

icl) This part is clesig·ned to allow per
mits for a given facility under two or 
more of the listed programs to be proc
essed separately or togethm- at the 
choice of the Regional Administrator. 
This allows EPA to combine the proc
essing of permits only when appro
priatA, and not necessarily in all cases. 
The Regional Administrator may con
solidate permit processing when the 
permit applications are :·mbmitted, 
when d1 aft permits are prepared. or 
when final permit decisions an~ issued. 
This part also allows consolidated per
mi t.s to be sulJject to a single public 
hearing under § 124.12. Permit a ppli
cants may recomrr1end w1ieLher or not 
their <lpplications should he consoli
dated in any given cast'. 

rel Certain procedural rel[uirernents 
set forth i.n part 124 must be adoptt:"d by 
States in order to gain EPA a,ppro\·al 
to operate RCRA, UIC. NPDES. and 404 
permit programs. 'rhese requirements 
are listed in §§ 123.25 (NPDES L 145.11 
!UICI. 233.26 (4041, and 271.14 <HCRAl 
and signaleri by the followin~· words at 
Lhe end of the appropriate part 12.J sec
tion or paragraph heading: (applwab/e 
to State programs see §§123.25 (.Vl'DES), 
145.Zl (l.'1C). 233.26 (404). and :.:?J.14 
(RCR A)). Part 124 does not apply to 
PSD rwrmits io;suetl by an approved 
Stiatt~. 

§ 124.2 

if) 'To 1 '{ ~url-t inn t.e dl-:·cl.:,ionrnakill.~·~. 

,ihen difte1·t·i1t pe1·m1tc; will be issur·d 
: ,. ET~.-\. .cm.~ :ipp:·uvt'd St :ti.e pr()gTi\Jns. 
•~·tis part ,\l lows '" pplications to lw 
'JinU.\· ]jl''>'-ese1t'(l. joint ':0111rne11t peri -

, -ds J!Jd h·':trin,_,,_, io be held. and final 
pc1·1~1it.;-.; {.;. bf 1.~~1tH?~1 or! a cou1Jt"l'~ti\·e 

!1,:·l~1:--:: vv·t?~r1i-·\·1··r El):\ rLlld a St<:ttt> ~"tgTee 
~ 1 > Ltkt~ s~~- h :---~t·p:.:-. ·Jr: ~eneral :~~r in indi 
\ flluJl (~a···f·'•'- 'l11H~~.:.e .Jc•: nt !)i'OCt)'3.~ing 

<t~:r~)en1ent.~ in~~.\' t.it-' 111·uvidl~d in the 
:,I enwntnd "Hi ot A~nt:>enwn t (li>\·f'lopul 
;;nder §~L'.3.21 :NPDESI, Jl:>.21 tUlC1, 
:''i.3.2-:l 140-:i L '1.nd 27!.8 (H,CE:\ \. 

; !8 FR U2\i1. Ap1 J _ lU8:3. ''" ci rnen· \("l at 'd 
l.'Tt 0007. IVLtr. 7. l~JHO: 5:1 FH. lB'iM~. ]\;_(\.\' :2. lHSH: 
i l F'l-t ~{0910. :\·Ll,\' ;.:;, ~~OOU] 

~ 124.2 Definitions. 

(a1 In n.ddit.ion t.o the definitions 
given in §sl22.2 and 123.2 !NPDEl::\L 501.2 
: sl urke rnanai.!.'t>nwn t L H-1.3 aJl(l 145.2 
\ UICJ, 233.:) ('1041. and 270.2 ancl 271.2 
1 HCRA L 1 he defirJi t ions below apply to 
this part. Hxt·ep1 for PSD permit,,; 
which are gO\'f•nwd by tile uefinit.ions 
in § 124.41. Terms not defined in this 
,;ection ha\-t' tbt· meaning· g·iven by the 
appropriate A.ct. 

Aclministruto1 means the Adminis
trator of the li.8. Environment.al Pro
tection Ag·enc:v. or an authorL,,ed rep
resent.atin'. 

Applicati'm means the EPA standard 
national forms for applying for a per
mi L including any additions. revisions 
or moclifica tions t.o the forms: or forms 
approved by EPA for use in "approved 
8tates." incluclmg· any approved modi
fications or revisions. For RCRA. appli· 
cation al;;;o indwles the information 
;·equired b:-· the Dil'cctor under §§ 270.14 
through 270.29 [cont.ents of Pai-t B of 
the RCR.A application]. 

Appropri1:!1 Act ,uHl rcg11/cit1oi1:> means 
thP Clean W,ci,ter Act (C\\'A l: the Solid 
\Vaste Di1'po:::.al Act. as amended by the 
H esourc:e Con1'erva ti on Recovery Act 
1 RCRAl: or i:bfc• Drinking \\'ater Act 
1 SD\VA>. whkiiever is applicable: and 
applicable reg u la,~i ons promulgated 
undtor tho:w stat.nt.Ps. [n tht: C31't~ of an 
"approved St.ate progTam" appropriate 
Act and regulations includes progr<t.rn 
requirement::;. 

CiVA me,~ns the Clean \Vat.er Act i for
merly refcrn-~tl to ao; t,he Federal \Vat.er 
Pollution Control Act of Federal Pollu
t.ion Contrnl A«t Amendments of 19721 
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[);:·er:t.Jr means the He~:-io1;ai .\<i1i-.'.n1.,,_ 
tl'<ttor. the State diru:tor c,1 ~ li•:· Trik1.i 
dil'ector as the context. n'ql<il'"""· (l" ;i,•1 

<tnthorizetl repres,·ntati,'e. \\"!wn t Li·n· 
i;.; no approved ;-'.tat;c c» TriL<d pro
c;Tam. anrl lht"re i;.o an EPA adrninis-
1 erec! pro(;?;rarn. Direc/()r rnPan:-; tlw !{e
'.,d ona 1 Ad mi nistra t Ol'. When t h'l'e is •u-1 

approved State or Tril:al program. "Di
l'h:tc•r'· norn1ally means lhP tit.<1 te or 
Tribal direct.or. In some circumstances. 
however. EPA retain::; the authority to 
take ce1tain actions even when the1·e is 
an approved State or Tribal 1i1·ogTarn. 
(For exarnple. when .!BPA has isn1ed an 
NPDES permit prior to the a,pproval o1 
a State program. EPA may rPtain ju
ris<liction over that permit. <tfter prn
grarn approval: see § 12:3.1 l In such 
cases. the term "Director" nw;lnf' the 
Reg·ional Administrator anil not the 
State or Tribal director. 

Draft permit means a document pre
pared under § 124.6 indicating the Din~c·
tor's tentative decision to issue or 
deny. modify. revoke ancl reissue. ter
minate. or reissue a "permit." A noticP 
of intent to terminate a permit and a 
notice of intent to deny a permit as 
discussed in § 124.5. are types of "rlraft 
permits." A denial of a n~(tUE·st fo1 
modification. reYocation and reissu
ance or termination. as (liscus::;ed in 
§ 124 .5. is not a "draft permit ... A "pro
posal permit" is not a "draft pennit." 

Enrironmental Appeals Board sha.11 
mean the Boanl within the Agency dt'
scriberl in §1.25<el of this title. The Ad
ministrator delegates authority to the 
Environmental Appeflls Board tc) issuf' 
final decisions in RCRA. PSD. UIC. or 
NPDES permit appeals filed undPr this 
subpart. including informal appeals of 
denials of requests for modification. 
reyocation and reissuance. or termi
nation of permits umler Section 
124.S<bl. An appeal directed. to the Ad
ministrator. rather than to the Envi
ronmental Appeals Board. will not be 
considered.. This deleg·ation does not 
preclude the Environmental Appea 1" 
Board from referring an appeal or a 
motion under this subpart to the Ad
ministrator when the Environnwntai 
Appeals Board. in its discretion. deems 
it appropriate to do so. When an appeal 

40 CFR Ch. ! (7-1-04 Edition) 

~r,~:t rd. tl1 1Ja1 t.li\~ .'h;li 1 b~ :--.l) r.1.oLtfied 
:tn-1 l ht~ 1 u!E:s 11~ thi . .; ,-.:.ul.if;<J~·t1 J·t:·~·e1Ting· 

i '·' ! t;:· Envirunmc•n: li .~.})peals Rr1Zt~·rl 

:--ihc.-t.l~ l)e int..t~rpreti·d a~ referrin,~· to t.he 
~.di:1ini."i l'at01·. 

Ei'A 1"EP:\"1 rnear:;s tht• l'.niterl l::itates 
··f1:11\·iro11mf·nt.al l'roie•:tion Agenc;.:.·· 

Fur i!it_i; or aclirit.11 mt•ars <-1ny "HWM 
facilit;:." UIC "injection well.' ~·~PDES 

"point ,,;ource" or "treatment wo1·ks 
u ea ting domestic :-;ewag·c .. or State 404 
dreil2·p or fill activity. or any \1ther fa
cilit.\- or activit:v <including land or ap
purti;nances thereto 1 tlrnt is subject to 
re12ulation under the RCRA. UIC. 
NPDES. or 404 programs. 

Fecierul lilclian rcserrntinn rin the case 
of NPDES ! means all lantl within the 
limit;, of any Indian resen;ation under 
Uw jurbdiction of the United States 
GO\·ernment. notwiths.tanding the 
issmrnce of any patent. and inclulling 
right:o:-of-way running· through the res
erva 1 ion. 

Gc11c1u/ permit (~FDES and 40·:1l 
means an NPDES or 404 "pe1mit" au
thorizing a category of discharge;; or 
acti\'itit·s undel' the CWA within a geo
graphical area. For NPDES. a general 
permit means a permit issued under 
~ 122.28. For 404. a general permit means 
a permit issued. under § 233.37. 

lndiun Tribe mean:-; fin the ca.se of 
CIC 1 any Indian Tribe having a feder
all:v· recognized governing body car
rying out substantial .s;O\'ernmental du
ties and powers over a defined area. 
For the NPDES progTam. the term "In
dian Tribe" means any Indian Tribe. 
band. group. or community recognized 
·l!v the Secretary of the Interior and ex
ercising governmental authority o\'er a 
Federal Indian reser\'ation. 

Interstate agency means an agency of 
two or more States established by or 
under an agreement or compact ap
proved by the Congress. or any other 
ag·ency of two or more States having 
substantial power::: or duties pertaining 
to the control of pollution as deter
mined and approved by the Adminis
trator under the "appropriate Act and 
r<'gulati.ons." 

Afajor facility means any RCRA. CIC. 
;,;PDE~. or 404 "faciiity or activity" 
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classified as such lly thf>. Regiornd .. \d
mini:4rat.or. or. in the ca:,;e of "ap
provc:cl St.ate programs.'' the Hesdonrtl 
Administrator in con] unction wit 11 the 

Ou:ncr ur operator rneans owner or op
t'lai or of any "facility or activir.:y" sub
ject to regulatio11 under the HCRA. 
~JIC. NPDES. or 404 progTarns. 

f'ennit means an 21ut.horLoation. li·· 
cense. 01· equi\·alent control dovumE·nt 
issue1l by .EPA en· ;;n "approved 8tate'' 
i.o implement the reciuirements of t.his 
part ;md parts 122. 12;3. 144. 145. 233. 270. 
<tnri 271. "Permit" induclt)S RCHA "'per
mit by rule" (§270.60). TTIC area iwimit 
< § 144.3:')). NP DES or 4lH "gen.·1·~11 per
mit'' '§§ 270.61. 144.3!. and 23:3.:rn '. PP rm it 
does not include• RCHA int(0 rirn ,-: at us 
\§270.70!. UIC authorization hy rnle 
1~114.21 ). or any permit which ha;; not 
yet. lH•(;n the subject of final agenc:; ,u·
Lion. such as a "draft pt•1·mit" 1,,1 a '"pro· 
posed !)ennit." 

f'erson means an individual. assuc·ia
tion. partnership. corporation. munici
pality. Siate. Fecleral. or 'l'rihal age11-
cy. or J.n agency or t~mployee t11•,~reof. 

RCRA means the 8olid \\'astE: Di>i
posal Act as amended b:<,- the RPsource 
Const•rvat ion and Hec·overy Act of 197() 
<Pub. L. 94--580. a:; amended by P~il.1. L. 
95-609. 42 U.S.C. 6901 et Sl'(j). 

Reytonc1' Administrutur means thr He
~tional Administra.t.01· of tlrn appro
priat •" Regional Office of the Ern·iron
mental Protection Agency or the au
thori:oecl representat.in~ of the RPgiDrw.l 
Adminisna tor. 

Sr:hedull' o( uJ111pfio nee 1neans a ~"··'·'HHl
ule of remedi8..l measures included in a 
"perrni t.'' including· an enforceal.ilt• se
qun1wc of interim requirPrnents cfor ex
a1np1t-:. a~:tions. oper:ltions. or rnile
;;tone PVPnts 1 leading· to com pl lance 
with tht' "appropria t·~ :\ct am! rt•gula
Lions.'' 

;-:'D IFA means Uw Sa.fr Drinking 
\;\'at.er Act !Pub. L. 95 52!3. as rrnwnlled 
h:v Puh. L. t15--1900: 42 U.:::>.C. 300! el .-w1J). 

S\,clion 404 program or Stute 4()1 pro
qrwn l)J' 404 means an "approve<l ;->tat.e 
progTam·· to regulate the "tlischarge of 
dredged material" and the "dischargP of 
fill material" under sect.ion -104 of the 
Clean \Yater Act in "State reg·ulated 
waters." 

Site means the land or wat.er area 
when• an.v "facility or activity" is ph.vs-

§ 124.2 

;"ally loc<\lt'd or conducred. including 
<tdjacen t. land userl in connection with 
l he facility or avtidly. 

Stute mt<:tn:- one of the State;.. of the• 
l'mt.ed Stfli.Ps. th'" District of Colum
l1ia. the Commonwealth of Puerto Rico. 
the Virgin Lilands. Guam. Arne1·ican 
:-iamoa. tlle Trust Teni tcir.v of tlH~ Pa.
,· 1fic J;;lant!'' 1exc\,pr in the ·~ase of 
HCHAl. the' Commonwealth of th;' 
:'.\'0rt11ern 1\lanana blmHlii. or rm Indian. 
TL'ihe that meet,; t.he ~;t.atutCJl'Y c'l'iteria 
which authuriz.f· gpA to treat the Trilie 
in a mannt·r similar to that in \\-hich it 
\n)at:; ;:i, ;-;i.atP 1except in the 1 .• ase of 
HCRAl. 

Stute Diredrn niedn:.; tht~ c:hid adn1in
i:-etrative Pi'ficer of any State. inter-· 
-ctate. or Tribal ar:enc:v operat.ing· an 
approved pr0gT8..m. or the delegated 
n~present.a t iv1• of Uw State director. H 
1 t1e rnspon:.;ilJilit ,\- i;; divided among two 
c;l' more St.-1t1·~1 • inCersta,k. or Tri!Jai 
tg·o1cH:s. ··s:a t<.· Direct.or" mean:; the 
"hief admi11i;;!.rative officer uf the 
~tate. int1·rsL<1tt". or Tri!Jal ag·t·111.:y au
t horizerl t.t• pt•rfnnn t.l1e part.icul::lr pro
n•du1·e or !'urn:t ion to which referencP 
1s rna1le. 

Stole Di1«:c!r•1· nwans the chie1 adn1in
Ji\t.rat.ive otfker of <t!lY Slate or inter
;-;tate itgTnl'.\' <•Pt>raling· an ''approved 
p!'ogra1n.1' ol' t-ht-.. cleleg·ctted representa
tive of tlti st.ue Direct01. If responsi
!>ility is dtviclt"<l among two or more 
8la te or ill l t0 1statt' <Lg'(encies. "St.aw Di-
1 ector" means the chief administratiYe 
officer of the 81 :\ lf' or inU'1·st.ate agen
' ~· a.uthoril.ecl w perform the particular 
proceclure or function to which ref
erence is made. 

U !C nwa.n::< t ht' llndergTound Injec
t ion Control pnwram untler Part C of 
the Safe Di i u kl ng w,, teer .Act. indui.lili.i! 
an "appron·<l progTam ... 

(l.i l For the l!lirpo:-es of part 12·1. the 
r -.Tm Direu nr nwans Uw State Director 
or Regiona.l Ad111ini::;trntu1· and Lo used 
when th1° :'"<·ompanying pn1visio1\ is re-
q ui1·etl of EP A-aclminist ererl prugTarrt:s 
<llld of SLtte progT,_"\.ms un1h'r ~§123.2:) 

;)JPIJESi. 115.11 1UIC1. 2:33.26 c40'1l. ancl 
::71.14 \RCEA). The term Heg1u11al Ad 
ministralor is u:;pd when the accom
panying provhiun applies exciusivelv 
to EPA-issut•cl 1Jerrnits ancl i::; not appli
L:able to State programs under these 
;;ections. While tit.at.es are not required 
to implenwnt these latter provisions. 
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they are not precluded from doing so. 
notwithstanding use of the term "Re
gional Administrator." 

[48 FR 14264, Apr. 1, 1983: 48 FR 30115. June 30. 
1983. as amended at 49 FR 25981 .. June 2.'i. 1984: 
53 FR 37410. Sept. 26. 1988: 54 FR 18785. Ma.v 
2. 1989: 57 FR 5335. Feb. 13. 1992: 57 PR 60129. 
Dec. 18. 1992: 58 FR 67983. Dec. 22. 1993: 59 PR 
64343. Dec. 14. 1994: 65 FR 30910. May 15. 2000] 

* 124.3 Application for a permit. 
tal Applicable to State programs, sec 

§§123.25 (NPDES), 145.11 (lJ!C), 233.26 
(404), and 271.14 (RCRAJ. (1 l Any PH80ll 
who requires a permit under the RCRA. 
UIC. NPDES. or PSD program" shall 
complete. sign, and submit to the Di
rector an application for each permit 
required under §§ 270.1 <RCRA 1. 144.l 
<UICl. 40 CFR 52.21 ( PSD 1. and 122.1 
(NPDES). Applications are not required 
for RCRA permits by rule (§270.601. un
derground injections authorized by 
rules (§§144.21 throug11 144.26). NPDl~S 
g·eneral permits ( § 122.28 l and 404 gen
eral permits (§233.371. 

(2) The Director shall not begin the 
processing of a permit until t,hf~ appli
cant has fully complied with the appli
cation requirements for that permit. 
See §§270.10. 270.13 <RCRA l, 144.31 <UICl. 
40 CFR 52.21 (PSD). and 122.21 (NPDESJ. 

(3) Permit applications texcept for 
PSD permits) must comply with the 
signature and certification require
ments of§§ 122.22 (NPDESL 144.32 < L'IC'l. 
23:3.6 <404). and 270.11 <RCRA). 

(bl [Reserved] 
icl The Regional Administrator shall 

review for completeness every applica
tion for an EPA-issued perm n. Each 
application for an EPA-issued permit 
submitted by a new HWM fa.cility. a 
new UIC injection well. a major PSD 
stationary source or major PSD modi
fication. or an NPDES new source or 
NPDES new discharger should be re
viewed for completeness by the Re
gional Administrator within :30 tlays of 
its receipt. Each application for an 
EPA-issued permit submitted by an ex
isting HWM facility (both Parts A and 
B of the application). existing· injection 
well or existing NPDES source or 
sludge-only facility should be reviewetl 
for completeness within 60 days of re
ceipt. Upon completing the review. the 
Regional Administrator shall not.,ify 
the applicant in writing whether the 
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application is complete. If the applica
tion is incomplete. the Regional Ad
ministrator shall list the information 
necessary to make the application 
complete. When the application is for 
an existing HWM facility. an existing 
UIC injection well or an existing 
NPDES sol!rce or "sludge-only facility" 
the Regional Administrator shall speci
fy in the notice of deficiency a date for 
i'Ubmitting the necessary information. 
The Regional Administrator shall no
tify the applicant that the application 
is complete upon rPceivin§!· this infor
mation. After the application is com
pleted. the Regional Administrator 
may request additional information 
from an applicant but. only when nec
essary to clarify. modify. or supple
ment previously submitted material. 
H.equests for such additional informa
tion will not render an applicat,ion in
complete. 

tel) If an applicant fails or refuses to 
correct deficiencies in the application. 
the permit may be denied and appro
priate enforcement actions may be 
taken under the applicable statutory 
provision including RCRA section 3008. 
SD\\' A sections 1423 and 1424. CAA sec
t ion 167. and CW A sections 308. 309. 
102(hl. and 402(k). 

teJ If the Regional Administrator de
cides that a site visit is necessary for 
any reason in conjunction wit.h the 
processing of an application. he or she 
shall notify the applicant and a date 
shall be scheduled. 

t fl The effective date of an a.pplica
ti on is the date on which the Regional 
Administrator notifies the applicant 
that the application is complete as pro
vided in paragraph (C) of this section. 

(gl For each application from a major 
new H\VM facility. major new UTC in
jectim1 well. major NPDES new source. 
major KPDgs new discharger. or a per
mit to be issuect under provisions of 
§ l22.28(cl. the Regional Administrator 
shaJ l. no later than the <"fft>ctive date 
of the application. prepare and mail to 
the app1icant a project decision c,ched
ule. •This paragTapl1 does not apply to 
PSD permits. J The schedule shall speci
fy target dates by which the RPgional 
Administrator intends to: 

tlJ Prepare a draft permit: 
(2) Give public notice: 
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i3l Complete the public comment 
period. including any public hearing: 
and 

i·11 Issue a final permit. 

rClean \Yater Act (33 l:.s.C. 1251 l't Sl'(J. 1 Safe 
Dr-inking Water Act (42 l:.s.c. 300f et w<q.1. 

Ciean All' Act (42 li.S.C. 7401 et ,·er;.>. Re· 
source Con~ervation and Recovery Act 112 
C.S.C 6901 et. SUJ.)) 

i•i8 FH. H264. Apr. 1. 1983. a.s amendPrl ctt El 
FH 39620. Sept. 1. 1983: !'i4 FR 18785. '.\by 2. 
1989: 65 FR ao910. May 1.5. 2000 I 

* 124.4 Consolidation of permit proc
essing. 

uu<l > Whenever a facility or ac '.:vi ty 
requires a permiL m~der more than one 
stat.u te covered by these regula t i•ms. 
processing- of two 01· more app!icat ions 
for those permits may be consolid.tt.ed. 
The first step in consolidation is to 
prepare each draft permit at the same 
time. 

(21 Whenever draft permits arP pre
pared at the same time. the statenwnt.s 
of basis (required under § 124. 7 for EPA
issned permits only 1 or fact sheets 
1§124.8). administrative records (re
quired under § 124.9 for J<~P A-issued per
mits onlyl. public comment, periods 
(§124.lOl. and any public hearings 
<§124.121 on those permits should ahlo 
be consolidated. The final permits may 
be issued together. They need not be 
issued together if in the judgment of 
the ltegional Administrator or State 
Director<sl. joint processing would re
sult. in unreasonable delay in the 
issuance of one or inon; permits. 

(])) \Vhenever an existing facility or 
activity requires additional permits 
under one or more of the statutes cov
ered by these regulations, the permit
Ung authority may coordinate the ex
piration date<sl of the new permiL(Sl 
with the expiration date(s) of the Pxist
ing permit(sl so that all permits expire 
simultaneously. Processing of the sub
sequent applications for renewal per
mits may then be consolidated. 

<cl Processing of permit applications 
under paragraph (al or <bl of this sec
tion may he consolidated as follow~;: 

(lJ The Director may consolidate per
mit processing- at his or her rliscretion 
whenever a facility or activity requires 
all per mi t.R either from EPA or from an 
approved State. 

§ 124.5 

121 The Hegion::tl Administrator and 
•he St.ate Direct.onsl may agl'ee to con
·'-'llidat,e dnd't vermits whenever a faci1-
i1.y or act i\'it.v requires permits from 
hoth EPA and an approved Stat c. 

(3) Permit applicants may recom
mend whpther or not t.he proce;;sing of 
their applicrttious should lie ccmsoli
cl2ctecl. 

id 1 [Resen-eclJ 
ie) Except with the wrir.ten consent 

c,f the permit applicant .. t.he Ih'g·ional 
. .\dm inistra tor shall not consolidate 
rn·ocessi11g· a PSD permit wi t.h any 
other permit m;cler paragraph (a 1 or(])) 
of this se<"Uon when t.o do so would 
dday issua:1ce of the PSD permit mote 
; han one ye~,u· from the effect he date 
c>I the application under~ 124.3i fl. 

: 18 FR 1426-l. Apr 1 1'.JH:'>. a;.; ,\rnendt'd at (ifi 

Fl{ 30H10. l\h\' 1:1. ~000 i 

~ 124.5 Modification, revocation and 
reissuance, or termination of per
mits. 

r al ( App/icu!1le i o SI at c prugr:uns. see 
§.0123.25 (.\'!'DES). 145.11 (l'ICJ. 233.26 
!404), ancl 271.U (RCHA)J. Permits 
iother tlrn11 PSD permits\ ma:.r l:ie modi
tied. revoked and reissued. or termi
lJated eit11er at the request of ctrlY in-· 
tc>rested person (including- ;;he per
mitteel o:- upon the Din"ctm"s initia
tive. However. permit.s may only be 
modified. revokell a.ncl reissued. or ter
minated for the reasons specified i11 
§ 122.62 or § 122.61 r NPDES l. 1'14.39 or 
144.40 <UICL 233.14 or 233.15 i404l. and 
270.41 or 270.43 (RCRAl. All rnquests 
shall be in wri Ung· and sh<'l.11 con1,ain 
tacts or n'm;on;; suppo1ting the request. 

( b) If tht> Din·ct,or decides the request. 
is not justified. he or she shall send the 
n~quest,er a brid' written response giv
ing· a reason for the decision. Denials of 
!'eque::;t::; fo1: modification. revocation 
and reissuance. 01· termination are not 
subject tu public notice. comment. or 
hearings. Denials by the Regional Ad
ministrator may he informally ap
pealed to t.he Environmental Appeals 
Board by :< letter briefly setting forth 
the relev1:mt fads. The Environmental 
Appeals Board may direct the Regional 
Administrator to begin modification. 
l·evocation and ieissuance. or termi-· 
nation proceedings under pa,ragraph (Cl 

of this section. The appeal ,;hall lie con
sidered rk·nled if t.he Ii.:nvironrnental 
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Appeals Board takes no action on the 
letter within 60 days after receiving it. 
This informal appeal is. under 5 U.S.C. 
704. a prerequisite to seeking· judicial 
review of EPA action in denying a re
quest for modification. revocation and 
reissuance. or termination. 

(C) (Applicable to State programs. see 
§§ 123.25 (NPDESJ, 145.11 (L'!CJ. 233.26' 
(404), and 271.14 (RCRA)). (1 l If the Di
rector tentatively decides to modify or 
revoke and reissue a permit under 
§§ 122.62 rNPDES). 144.39 rnrc ). 233.14 
<404). or 270.41or270.42(cl <RCRAl. hem· 
she shall prepare a draft permit under 
§ 124.6 incorporating the propo;:;ed 
changes. The Director may request ad
ditional information and. in tht:: case of 
a modified permit. may require the 
submission of an updated application. 
In the case of revoked and reissued per
mits. the Director shall require the 
submission of a new application. 

<2> In a permit modification unrler 
this section. only those C'onditions to 
be modified shall be reopened when a 
new draft permit is prepared. All other 
aspects of the existing permit shall re
main in effect for the duration of the 
unmodified permit. When a permit is 
revoked and reissued unde1· this sec
tion. the entire permit is reopened just 
as if the permit had expired and was 
l:ieing reissued. During any revocation 
and reissuance proceeding the per
mi ttee shall comply with all conditions 
of the existing pumit until a new final 
permit is reissued. 

<3) "Minor modifications" as defined 
in §§122.63 <NPDESl. 144.41 <l71Cl. and 
233.16 (404J. and "Classes 1 and 2 modi
fications" as defined in §270.42 (al and 
<bl <RCRAl are not subject to the re
quirements of this section. 

( d) (Applicable to State progrwns, see 
§§ 123.25 (NP DES) of this chap/er, 145.11 
(U!C) of this chapter, and 271.I.J <RCRAJ 
of this chapter). <l) If the Director ten
tatively decides to terminate: A permit 
under § 144.40 (UIC) of this chapter. a 
permit under §§ 122.64(al (NPDESl of 
this chapter or 270.43 <RCRA 1 of t.hh; 
chapter <for EPA-issued NPDES per .. 
mits. only at the request of the per
mitteeJ. or a permit under §122.fri<h! 
<NPDESJ of this chapter where the per
mittee objects, he or she shall issue a 
notice of intent to terminate. A notice 
of intent to terminate is a type of draft 

40 CFR Ch. I (7-1-04 Edition) 

permit which follows the same proce
dures as any draft permit prepared 
under§ 124.6 of this chapter. 

(2l For EPA-issued NPDES or RCRA 
permits. if the Director tentatively de
cides to terminate a permit under 
§ 122.64<al <NPDES> of this chapter. 
other than at the request of the per
mittee. or uecides to conduct a hearing 
under section 3008 of RCRA in com1ec
tion with the termination of a RCH.A 
permit. he or she shall prepare a com
plaint under 40 CFR 22.13 and 22.44 of 
this chapter. Such termination of 
NPDES and RCRA permits shall be 
subject to the procedures of part 22 of 
this chapter. 

(3> In the case of EPA-issued permits. 
a notice of intent to terminate or a 
complaint shall not be issued if the Re
gional Administrator and the per
mit.tee agree to termination in the 
course of transferring permit responsi
bility to an approved State under 
§§123.21<hHll (NPDESl of this chapter. 
145.25(b1<1J <UlCi of this chapter. 
271.8(]))(6) <RCRA) of t.his chapt.er. or 
.50l.14(bHl> (sludgel of this chapter. In 
addition. termination of an NPDES 
permit for cause pursuant to § 122.64 of 
this chapter may be accompli8hed by 
providing written notice to the yer
mittee. unless the permittee objects. 

(el When EPA is the permitting au
thority. all draft permits (including no
tices of intent to terminatel prepared 
under this section shall be based on the 
a.dministrative record as defined in 
§ 124.9. 

(fl (Applicable to State programs. see 
§ 233.26 (404)). Any request by the per
mit tee for modification to an existing 
404 permit (other than a requeRt for a 
minor modification as <lefined in 
§233.16 <404)l shall be treated as a per
mit application and shall be processed 
in accordance with all requirements of 
§ 124.3. 

(g-Hl l (Reserved for PSD Niodification 
ProYisions). 

<21 PSD permits may be terminated 
only by rescission under § 52.21(w) or by 
automatic expiration under §52.21(1'). 
Applications for rescission shall be 
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pl'PCP<'>Si'<l under § 52.21C wl and are not 
:subject to this part. 

i'18 F'H 14264, Apr. 1. 1983. as arnewltd '.it 53 
J:i'[{ 37fJ:l'l. f\ppt. 28. 1988: 54 FR l878b. May 2. 
1989: 57 FR ()0129. Dec. 18. 1992: 6f> FH :m910. 
J\lay Fi. 2000] 

~ 124.6 Draft permits. 

Cal Ulpplicahlc to ,','luie proyrnn1s. sec 
§§123.25 f,VPDESJ. 145.11 (UiCJ. :: .. i"."J.2() 
!404). U1u/ 271.14 (RCRA!.J Once an 11.ppli
cation is complete. the Director -;hall 
tentfltively decide whether to prepa,re a 
clran permit c '"xcepL in the casP of 
St,atP section 404 perrni ts for which no 
(ff aft permit is require cl under § 232,_39 • 
or lo denv the application. 

1 l!l If the Director tentativ0ly dP' lcles 
Lo deny the nermi t application. he or 
:,;he shall issne a notice of intent to 
deny A notice of intent to d1my the 
permit application is a type of clraft 
permit v.·hich follows the same yrnce
ii nl't'S ;ls any draft. permit. prep~rell 

under this section. See § 124.6( e 1. If the 
Dil'ecto1"s final llechsion < § 124.13 1 is 
that the tentative decision to den.\- :,he 
perrni t application was incorrect. lie or 
she sball withdraw the notict' of intent 
Lo cleny and proceed to prepan~ a clr;<!t 
penni t under paragTaph 1Ll1 of tl1 is Aec
tion. 

tci !Applicable to State proyrmns. St'I" 

§§123.:.!5 <NPDES) and 233.26 (40.J;J lt the 
Diredor tentatively cleci(les to issue <Ul 

NPDES or 404 general permit. lw or she 
shall prepare a draft g·enera 1 pe nm L 
under paragraph c d l of this sec ti cm 

(<li <Applicable to Stute pro.r;rums see 
§§ 123.:.!S (:Vl'DES'). 145.1.7 rUIC!. ~')3.:.!fi 

(404). und 271.14 (RCRAJ i If the Dir<'ctor 
uecides to prepare a draft permit. he or 
she sludl prepare <'t drntt permit that 
contaJns the followir,g inforrnatiol1" 

( 1 l All conditions under §§ 122.41 and 
122.4:3 iNPDESl. 144.51 and H4.12 'UIC. 
233.7 and 233.8 c 404. or 270.30 anrl '.nfUl2 
1RCRA.) \except for I'SD permits;·,;: 

i 21 Al1 compliance ~w hed u les t;mler 
§§ U247 (NPDES 1. lH.53 \l!IC i. 23:UO 
( 401>. or 270.33 (l'tCRA \ r t:xcepl fur PSD 
perrnit~): 

i3l All monitoring re•1uin,ments 
untie:· §§122.48 (NPDES). lH.54 i L'ICJ. 
233.11 (404l. or 270.31 iHCHA) rexcept for 
PSD permit.RI: and 

i4l For-: 

§ 124.8 

: i 1 RCHA perrni t.s. standanls for 
treatment. tltorage. and.or disposal and 
other permit cond1 t1ons under § 270.30: 

(ii l TJIC pf'rmits. permit condit,ions 
under §144.52: 

\iii l PSD permits. permit couditions 
1.:nder 40 CFR §:12 21: 

1ivl 40·1 p<:rmits. permit comlltions 
trnd.er §§233.7 ancl 2:33.ll: 

(\') NPDES 1wnnits. effluent limit.a 
t ions. stR.ncla.n.b. p1·ohibit.ions. ,;tarnl
ards tor sewag-p sludge mw or disposal. 
and condit lon::o under §§ 122.41. 122.42. 
ami 122.44. including· when ap11licable 
;my condit iuns certified l.iv fl State 
;:;gency under§ 124.55. and all v:triance;; 
that cu·e to iJ(-' iullndeu under §124.63. 

re) r A.pp/icahl<' tu State proorc1111s, sei' 
§§ 123.25 (Xl'DES!. 145.11 (C!Ci 2TU!ii 
i-i!J4), and c>;-zu INCI<A.J J All dt:Jtt per
mits prepan'<l 1.·~' EPA urniPr this sec
t L;1 shall lit" a('companied ~JY a slate 
men t of ix.sis ( § 124. 71 or fact sheet 
'~124.8l. and shall be based on Uw ad .. 
rninistrativt~ n'' .. ·onl c§ 12,1.9l. publicly 
not.iced !§124.lOl <1.nci made' avaiLtble for 
public comment ( § 12,1.11 l. The Heg1onal 
/ulministrat.or .-<hall give notic:!' of op
portunity for a pnblic hearinµ r§124.12l. 
issue a final d«l.'ision (§ 124.15; and n:'
spond to ('Omment.s 1§124.17:. For 
HCHA. UlC' or P::':iD permits. ;i.n appeal 
rnay be t:l. t{en umlt'r § 1.24.19 and. for 
I\ PDES pt'rmi ts. an appeal ma.y b· 
hken undt't' §12,1.74. Draft permits pre
p,1 red by a ~tat e 8hall bt' accompanied 
i1v a fact sheet. i.f n:(;uirecl uncle1' §124.8. 

i Jfl FH ~42tH .. '\pr 1. 198:~. <i:co amt:11ded at '11 
Vic 187~'" Md\" 3. HJB9: 6.5 FR awno. :\Ia,- 15. 
2000] 

* 124. 7 Statement of basis. 

EPA shail prqlare a st.at,enwnt of 
\,1,1sis for e\t't'Y draft. permit for which a 
fact sheet under § 124.8 is not. prepared. 
The stat.erne:nt uf basis shall br1t~f1y de
~1.··rilH~ tht> de1·i \'l"-t ti on of the con di ti on~ 
of the dratt ;.1ennl t anu the rea::'ons for 
them or. m the •.:ftc;e of notices of intent 
to deuy rn t•·1n1inate. reasoHs sup
porting t.Jw u·nt :-1.uve decision. 'r!w 
~,t.atement ('lf 1.>a.~lfj shall bl~ :-_;f\nt to thP 
itpplkant. ~utr.i. •i11 rectuc>st. to ,1.n.'· other 
Jh~l'S011. 

~ 124.8 Fact sheet. 

!Applica/;ic I<' Slate proqrrn11s. sN.' 
H 123.25 (_\"l'DES). 145.IJ (CJCJ 213.26 
1 104), und :;;-71.J ifWH.A)) 
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ta) A fact sheet shall be prepared for 
every draft permit for a major HWM. 
UIC. 404. or NPDES facility or activity. 
for every Class I sludge management 
facility. for every 404 and NPDES gen
eral permit (§§237.37 and 122.28). for 
every NPDES draft permit that tncor
porates a variance or requires an expla
nation under §124.56(bl. for every draft 
permit that includes a sewage sludge 
land application plan under 40 CFR 
501.15( a )(2)(ix). and for every draft per
mit which the Director finds is the sub
ject of wide-spread public interest or 
raises major issues. The fact sheet 
shall briefly set forth the principal 
facts and the significant factual. legal. 
methodological and policy questions 
considered in preparing the draft per
mit. The Director shall send this fact 
sheet to the applicant and. on request. 
to any other person. 

(bl ThP. fact sheet shall include. when 
applicable: 

(1 \ A brief description of the type of 
facility or activity which is the subject 
of the draft permit; 

(2) The type and quantity of wastes. 
fluids, or pollutants which are proposed 
to be or are being treated. stored. dis
posed of. injected. emitted. or dis
charg·ed. 

(3> For a PSD permit. the degree of 
increment consumption expected to re
sult from operation of the facility or 
activity. 

( 4 \ A brief summary of the basis for 
the draft permit conditions including 
references to applicable statutory or 
regulatory provisions and appropriate 
supporting references to the adminis
trative record required by § 124.9 (for 
EPA-issued permitsl: 

(5) Reasons why any requested 
variances or alternatives to required 
standards do or do not appear justified: 

(6\ A description of the procPdures for 
reaching a final decision on the draft 
permit including: 

(i) The beginning and ending date8 of 
the comment period under § 124.10 and 
the address where comments will be re
ceived: 

ciil Procedures for rec1uesting a hear· 
ing and the nature of that hearing: and 

(iiiJ Any other procedures by which 
the public may participate in the final 
decision. 

40 CFR Ch. I (7-1-04 Edition) 

(7l Kame and telephone number of a 
person to contact. for additional infor
mation. 

( 81 For NPDES permits. provisions 
satisfying the requirements of§ 124.56. 

!91 .Justification for waiver of any ap
pli.c:ation requirements under § 122.21(j l 
or l ri 1 of this chapter. 

[48 FH U264. Apr. 1. 1983. as amended at 54 
PR 18786. May 2. 1989: 64 FR 42470. Aug. 4. 
1999] 

* 124.9 Administrative record for draft 
permits when EPA is the permitting 
authority. 

1a1 The provisions of a draft permit 
prepared by EPA under § 124.6 shall be 
based on the administrative record de
fined in this section. 

( ]) 1 For preparing· a draft permit 
under § 124.6. the record shall consist 
of: 

n J The application. if required. and 
any supporting data furnished by the 
applicant: 

(21 The draft permit or notice of in
tent to deny the application or to ter
minate the permit: 

<3; The statement of basis <§124.7) or 
fact sheet <§124.BJ: 

141 All documents cited in the state
nwnt of basis or fact sheet: and 

l51 Other documents contained in the 
supporting file for the draft permit. 

16) For NPDES new source draft per
mits only. any environmental assess
ment. environmental impact statement 
1 B;IS ). finding of no significant impact, 
or environmental information docu
ment. and any supplement to an EIS 
that may have been prepared. NPDES 
permits other than permits to new 
sources as well as all RCRA. UIC and 
PSD permits are not subject to the en
vironmental impact stat"ment provi
sions of section 102<2HCJ of the Na
tional Environmental Policy Act. 42 
C.S.C. 4321. 

(CJ :\Iaterial readily available at the 
issuing Regional Office or published 
material that is generally a\"ailable. 
and that is included in the administra
tive record under paragraphs ibi and (C) 

of this section. need not be physically 
included with the rest of the record as 
long· as it is specifically referred to in 
the statement of basis or the fact 
sheet. 
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ld 1 11~1~.~ snction <:1ppl~LPS t.o all d1.-til 
permi: ~ when pcihlic notice was ~-i1•en 

a Ct er 'ht· t•ffect11·•· \latte uf the,;r· reg·q '.;t
tinn~. 

~ 124.10 Public notice of permit actions 
and public comment period. 

1<l) s, up'" (}) The Director shall lCi\'(• 

trnhlil nollce that the follcl\vin_s: [ccrions 
ha .. \ e UCCU1Tetl: 

ill c\ permit applicat10n has lwe1; \.t'll

rntin·l:\ <lenied under §121.G(b': 
(ii) (,-\pplical1le to Stu/; progrnms . .. r·e 

§§123.:!) (.\'!'DES'), I--iS.11 (U!CJ. :!.!.; :!!:' 
(./04) .• we/ 271.14 (RCRA)) A draft, pei'mit 
ltas been prepared under § 124.Hi d \; 

(ili i (Applicable tn Stale prugrwn.\. se1' 
§§ 12'3.:!S (Nl'DES), U'i.11 (UICJ, 2.i3.26 
(.J.04J oud 271.14 (RCRA)). A hearing has 
beeu scheduled undel' ~ 124.12: 

\ivl An appeal has been granted umler 
§ 124.19< cl: 

( v l t .:tpp/irn ble tu <'-Nate programs. see 
§ 233.26 (404)). A State section 404 appli
cation has been received in cases >vhen 
no draft permit will be prepared 1see 
§233.39\: or 

<vi 1 An NPDES new source deter
mination has been made under § 122.29. 

r2\ No public notice is required when 
a request for permit modification. rev
ocation and reissuance. or terminal.ion 
is denied under § 124.S<lJl. Written no
tice of that denial shall be given t<) the 
requester and to Lhe permitt.ee. 

t3l Public notices may describe m<)re 
than one permit or permit actions. 

(h) Timing (applicable to State pro
grams. see §§123.25 (NPDES). 145.11 
(UICJ, 233.26 (404, and 211.14 !RCRtl)) lli 
Public notice of t,hf' preparation of a 
draft permit (including a notice of in
r.ent to deny a permit applicaJ.ion l re 
quired under paragraph (a\ of this sec
tion shall allow at least 30 days for 
public comment. For RCRA permits 
only. public notice shall allow at least 
45 days for public comment. For EPA
issuecl permits, if the Regional Admin
istrator determines under 40 CFR part 
ti. subpart F that an Environmental 
Impact St.atement. 1EISl shall be pre
pan·d for an NPDES new source. public 
noticf:' of the draft permit shall not. be 
given until after a draft EIS is issued. 

t2l Public notice of a public bearing 
shall be given at least 30 dayH bd.ore 
the hearing. <Public noti.ce of the hear
ing may be given at the same Um" as 

§ 124.10 

pi~l_11iC' notl\ • .. trf l·hf· (ll'aft !.)P:i'lli!l- clnd 
1 iw Two nnLi<·t:,.; :P;t,\' lie cornbined. l 

c: AfctJt.r•ds 1 1tpj)/i(nhle to .Stal{' pr~l-

0' UllS se;' Q_\i 1.3.C':) (.\'J'])J:.,'S), 145.11 
;! JC! :!33.:J. :l!i/!. und ?i"l.l! (HC'HAii. 
·p,_thlh· noth·t· uf activit1es dPscrihed ii·i. 

p:1r•1'41·aph 1;1llll ofth1,.; sect..i011 :"liaU he 
~;··\·\011 by tht~ !'ollei\.\,,·in!di· ineth(H!~< 

l} I~~",. n::t~lin:-:: a l:upy of ;1 ncd ice t.u 

I. ii» follov<i1i'..'. Pt'\'cion;; (21.ny pe1·cnn nth
t'l'\\'isc P-nt.i1 ~t~cl 1.u rl:(~eiYe nntice uxHler 
this paragT~tPh l!l::l\' V{ai'.·t=· his or hfl' 
l'ii..!hts t.o l't'('Pln· notice frn ;rn~- 1·laso;es 
~t ~Hl ca t,eg-o rie~ o !. pel'1ni t;:):: 

1 l:1 The applk::rnt rexcepl for NPDES 
;1 :1cl J0-1 gent'nd permits wht':1 tlwre is 
Jl() applica.nt i: 

, ii\ An:v other .'tgenc:v which the Di-
l'•'<'tOl' know,, ha<> issued or is n~liUired 
to issue a UCHA. UIC. PSD wr other 
p(>rmit und•'l' the Clean Ai1· Act l. 
NPDES. 40-t slurJg·e managen1ent per
mit. or ocean clumping permit under 
the Marine Rest~arch Prote,:tion and 
S<Lnctuaries Act for the sd.me facility 
or activity (including EPA when the 
draft perrni1 is prepared by the Statel: 

, iiil B"'ederal and State ,'tgencies with 
jurisdiction over fish. shellfish. and 
wildlife resourcf'S and over coastal zone 
management pL.ins. the Advisory Coun · 
dl on Historic Preservation. State His
toric Preservation Officers. including 
any affect<>d States <Indian Tribes L 
<For purposes of this paragraph. and in 
the context of the UndergrouncJ. Injec
tion Control Program only. the term 
Sta.te includes Indian Tribes treated as 
States.) 

1 i.vl For NPDES anll 404 permits only. 
any Stcite ag·ency responsible for plan 
development under CWA section 
2081bH2\. 208(hJ(4l or 303(e) and the U.S 
Army Corps of Engineers. the U.S. Fish 
and Wildlife Sen·.ice and the N1.tional 
M:nine Fisheries 8ervice: 

\V) B'or NPDES permits only. any 
u:-er identified in the permit applica
tion of a p:·ivatdy ov..-iwd treatment" 
works: 

'· vil Fo1 10·± per mi ts only. any rt'ason
alil y a;,;cel'tainahle owner of property 
adJacent to the regulated facility or 
a..·t,ivity and th.-' Regional Direct or of 
the Federai Aviation A.dminis1.rntion if 
die discharge in vol 1..-es the construction 
of structures which may affect aircraft 
operations or for purposes associated 
with seaplane operations: 
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~lL1Le and l(1cal <-lir 110Jltti [~,~) ,·tir r 1 oi 
L1~'('T1t,.']P~. thf: ch.ivf '·::~t·':~_u1i"\·,,:--, <Jf ~ h1· 
·:jt:,,~ r-u1d count,\· ,,\·h1:~ t. 1 ltt· i11·1.ic·)~ :-~L=

~- ir.,11a 1·:\' :source c11· rna.1r:1· llifi\ l i fi { ·:1~-101~ 
wonl• i he lcwa tt~<l. ;u1:: e:crn prdH ;>i\" 
rerdnnaJ land use planniuµ: a~~''-'lH _, .. i1.nd 

8,n\ ... :State. Fede1·a1 L~u1d !Vlan;t.~·~·~:. c:~· 

Indian (,overninµ· Bo:\~ w;;,Jc-;<' !01.n,1, 
may lJe affected lJy c•mi:--;-;i Ci 1 1;-; 11 om the 
regulated a,ctivity: 

i\'iiil For Cla3s I inje1~11011 w .. ll LJC 
permits only. state and lnc·;, l oil an(] 
~·as re.~·ulatory agencie.~ and ~tatP, agen
cies regulating rnin(Tal t':<~ilo1Jtion 

and recovery: 
!ixl Persons on a mai:t1. Jh<t dt>\·,"i

oped by: 
LA.\ Including· tho"" who n•qLH'"t in 

writing to be on the list: 
(B) Soliciting person:, for ··,u'e<l Jbts'" 

from participants in past permit pro
ceecling·s in that area: and 

<Cl Notifying the public ol the cppor
tuntt:v to be put on the mailing· list 
through periodic publication in the 
public press and in such publications a,-; 
Regional and State funded nt-wslet.1y1-...,. 
environmental bulletins. or State law 
journals. (The Director may update the 
mailing· list from time to timP by re
questing written .indication of contin
ued interest from those l ist•~cl. The Di
rector may delete from t..lw list the 
name of any person who foils to re
·"pond to such a request.) 

(X)(A) 'I'o any unit of local ; .. rnvern
ment having jurisdiction ove1· the area 
where the facility is propose<l to be lo
cated: and (B) to each State :1g·enc~· 

h8 '>·ing any authority urnler State Lnv 
with respect to the construction or op
eration of such facility. 

(2)(i l For major permits. NPDES and 
40·1 general permits. <'trnl permits that 
include sewage sludg·e land application 
plans under 40 CFR 501.15(aH2HiX). pub
lication of a notice in a daily or weekly 
newspaper within the area affecterl by 
the facility or activity: ancl for EPA
issued NPDES g·eneral permits. in the 
FEDERAL REGISTEH: 

Ko-n:: 'l'he Director is encour::c:td to pro
\'hie as much notice a~ posc;ilJle of thP 
NPDES or Section 404 draft g·enernl 1,ennit 
tu the facilities or activit.iei- to he, O\t-: eel b.': 
the general permit. 

(ii) For all RCRA permit:-;. publica
tion of a notice in a daily or weekt: 

40 CFR Ch. ! (7-1-04 Edition) 

;:i: \\·;·r:·i1 thi--· J1~·ovTa1r: ~ . ...; 1H:'lllf~ r1:!n1in~· 

\:-'1 1 •11-·d h\ ar: a.pn1ov~:d :--:.tal.P. ln a HLlLi-· 

n~~· t·(:.ti.-..:t i.tut.in~, }e~:~,·1.l nntic t·' tr: th~: 

pulJlic m1,lf..'r Stnt•· ::;,,;·:«ii<' 

1 !1 _-\.ns· other n1e111od rr,;.:u.:.onaJ;l,\· t"'._il

'···ala1t•d to give actual nuti.·e or the ,tc
~- ion i 1: ql1e"U on to llw lA":·son:< pot <'11-
t Li il.v affpctPd lJ~' it. inr·Llcling- pn·,-~ ie
le.-vPs or any otht~l' fo1·um 01· rnHiium 
t ') t:ikil pu1.1l lc participation. 

'di ('r:llli'.>il.'· fuppl1ca/Jle '·• Siute p1u
!/t"U1ii>. se, §§ 123.:.::; (;\PlJES). 1../.).11 
rr IC!. ::_;33,· (404). unli :.!';J.J..t rRCRAj) 
11) .·111 pu/Jli<: notice.~. All public noti,:t-~::; 

hnierl under th.is part shall conLiin the 
following minimum information: 

;j 1 N;une and acldrPss of tlle officP 
pnw'.'ssing the permit. actirm for which 
notice is being· given: 

iii' Name ::i,nd ailtlres,:; CJf the pe1·
mit.tee or permit applicant and. if dif
ft>n·nt. of the facility or activity regu
lated b:; the iwrrrnt. except in the case 
of NPDF:s and 404 tlratt ~·enPra1 pe1,mit::; 
unrler ~§ 122.'J,8 and 233.37: 

!iii 1 • .\ i:irief description of the 1rnsi-
l!t>Ss conduct.ell at the facility or activ-· 
it.v cles:.:-riberl in t.he permit application 
or the •lraft permit. for KPDES or 404 
srf·1w1al permits when t.here is no 21.ppli
ca Lion. 

ih 1 Name, add11~s;,; ,lntl telephone 
number of a person from whom inter
estetl persons ma.v obtain further infor
mation. including copies of the draft 
permit or draft. g·enerai permit. as the 
case may lJe. sta tern en t of ]Jitsb or fact 
sheet. and the application: and 

! \ .. l A brief description of the com
ment procedures required by §§ 124.11 
and 12,1.12 and the time ,tnd place of 
any hearing that will be held. including 
a statement of procedures to request a 
hearing· <unless '" he8 ring has already 
heen scheduledl and otlwr procedures 
hy which the public ma~' participate in 
t.he final permit decision. 

iVi) For EPA-issuAd permits. the lo
cation of the administrative record re
quired by §124.9. the times at which the 
rec01·d will be open for public inspec
tion. anrl a statement. that all data sub
mitted by the applicant is 8Vailable as 
part of the administrative record. 

278 



Environmental Protection Agency 

!\'i'. Fur NPDE~ )_1( 1·11dh Olli,\ '.in
'~JudJng· t.hc1sr fol' "s1u<lge-{1nl:: L-lcili 
: it,.;"1. a geneta] cle~ic!'ipiio.1: •Jf l lit· 'uca
\;!(,n uf each existing OJ' propn,.;('"i clh
drnrg<' poii1.t, arnl tlw name of t lw ic
':eiving water and the :>lw.L;·e ust- .\iHl 
1lisposa.I 1n·:i.ct.ice(s\ :i.rni tl1P lucat.iou oi· 
t-'cl.C'h sludge treat.nwnt. wOJ·k:o: t1·ec,.ting 
durne~~ti1 ;-:;eiva,µ·e a n<l u~;t~ 01· di:.:.po~·a.1 

:~ite;-, k•wwn at tlw time of pt'i.-mir ,qJ
plicaUun For 1<;PA-h:<Ut'1l N !'DE;-:.; p1·r
mits only. if tJw dbcharge is frurn a 
new sOLll'Ct'. a sUi.tement as tc wlwtlier 
;tn enYi1·onmental imp<!l't st.atPrn(·llt 
will !1e or has he en p1·eparetl. 

1 viii l Fo1 404 permit"' only. 
i.:\; Tht> purpo::w of t.he p1·opo:-;(·d ac

tiYit~· (including. in tht· C'.asc of fill lll<l

te1·Ltl. et(·\.n·itie!'-\ llll-PrHled to he; 1::on
ducted on t.he fill1. a 1!t'scripLion or' the 
typt'. composition. <'\,nil quant.it.y ol rna-
teriaU' to be dischargc;d an<l mt->ans of 
conveyann::: and any proposed ,-ornli
tion;; and limit,ations on the discharge: 

(lll Th0 name and watel' citulity 
standanls classtficatlon. if applicd,hle. 
of tht-> receiving water:-,; into which the 
discharge is proposed. and a genf·1-;1l de
;;cription of the si1e of each prcpo~wcl 
discharge ::i.nd Lhe portions of the site 
and the dischrtrges which are within 
StatP reg·uJated waters: 

!Cl A description of the anticipated 
environmental effects of acti\'itles ('011-

clucted undt-'l' Uw permit.: 
rDi Hc'ferences t-o applicable statu

t.ol';; oi: rPgulatory a'.it.hority: a!l(l 
rEl An:-' other available inform,o .. tion 

which rr18-.r assist the t;ublic in encln
ating· the likely impact. of tht~ proposf'd 
activit:v upon Llw integrity •A t,!w !'<~

cei\·ing water. 
i ix\ RP•1uirl:'rnt-:nts rq_i11licahlc to cool

ing· watt'!' intake st.ructta·es at. ne;1· fa
('ililies UlHlt•r section ::ilGdJl of the 
CWA. in accordancP wit.h pa1·t 125. sub-
1mrt 1 of t.his chapter. 

\X) An:-· addit.wnal information con
s.idcrt'd iwcessary 01· proper. 

i2l 1'11/)/ic notices fur lieurinqs. In adtli
t.ion Lo the g·f;neral yublic notict' 1!e
scril.JPd in parag-raph \dJil l (Jf tl1i1· st'c·
t ion. tlw public not lee of a heal'ing 
ltntk! § l'..H.12 shall contain \ lw fol
lowing information: 

ii J H.efrrence to the tLlt.e of pre\' i ous 
public notices relating to the 1wrmit: 

iii l Date. time. and place of tht· lwar
in~t: 

§ 124.12 

1iii 1 ~-\ L!·~.t'C d~)~~,i·tptior1. ot the· :1::-t.t.urP 
·lnd 1nn]Jo;..;e ot lllt-' lleal'ing·. u1'-·lud~n-~ 

1 he <.i..r1p1 L( ;1111:· ruh'.--: and rn·o1·t•durt ... s, 
"nd 

(I\ 1 P'o1· !OJ ll'"1·rniu-; onl,\·. <l sumn1:t1._,. 
of maJor '"·'·Ut':' Ll.ic-if'(l to \l<lt• duri112 
\he puhlil: l·1Jm11w11t period. 

i. e .I I. lpp/1.-u/1/, lo ,','!u le prugr,:r11s. sec 
,\I§/;}!.:~:) (.\f'/)Jc'\') J.j)_]J (('](': :.!.),;_:.!/; 

1 !l!f.J. U1u! ::il.ll rHCN.-\J). In aclditiun to 
the gene1"c1.I public notH:e ck:-;vl'il.1ed in 
J><tnwTaph !di(.i! of tl!h sect.ion. all pPr
~ons identifi\•d ii) par,1graph,, "Hll 1i1. 
:lil. tiiil. and i!\"l of tl1i:-; sectinn shall 
;1t: mailed Cl <. O]l,\ Of 1. ra· foct sheet Ul' 

:--iat.errrnnt or hl:iis \for EPA-i:-i8i1Pd 1w1·-
111iL·'). t.hc perrnit. app.lic~ltion lif an\"l 
<llHl the clLdt P•'l mi 1 'if <Hi.\' 1. 

i 48 FH. H2fH . .-\pt 1. Hl83: ·!8 FH :lOI Li. ,_rum 30. 
1983. as amernlPcl "1 .1:3 l:''R 281 ll. ,.Jul\- 26. 1988: 
,-,,3 FR :37HO. !::it'pl 2fi. HJSS: ~-1 ~"H 2'iH .. Jan. cl. 
1:18D: 'i-l FH 18786. II.fa~; 2. JUS~l: Gfi FH :30!111. 
I\l<e\' 1 Ci. 2000 GG FH G'i0~{8. De1·. 18. 2001 J 

!i 124.11 Public c:omments and requests 
for public hearings. 

(Applic-uhl: tu Stale p1·u_q1wns, sec 
§§12.'!2.5 r:\i'!)Jo'S;, 14.5.71 (l'IC!. 233.0:!6 
!!04), and 2i"l .1·1 11.::CHA!!. During the 
puhlll' comment period p1·oyidecl under 
~ 124.10. an\ interested pt~rson nM;.' suh
rnit writt<;ll comments on the draft pe1-
rnit or t.he permit application for 404 
permits when no draft permit is re
qnin·d (see §23:1.:39! and rnolV l""liUe.st a 
pubiic hearing. if no he,niug· has al· 
n·ady bePn scht«:lnlecl. A rec1nt-:-;t for :1 
public lleai-ing slrnli he i[I writing aml 
:-:llal! state the nature of t.lw is.mes prn
poseLI t.o lp' raised in the heating. All 
c-nrnrnenL;-, shall be cClnsitlt'red ln mak-
i ng the fi 11.1 l ckcisic•11 arnl ::;hall he <tll

.._werecl as v1·m·i·led in§ 124 17. 

R 124.12 Public hearings. 
(a} rAppl1n1/J1(' II' Siutc· pruqrwn,,_ Sl'i' 

§§ 1?3.25 (.\'f'Df.-SJ 145.n (! ']('; 7.l3.26 
r.JO.JJ. uncl .. '1l.J-l 1JWR 1).J rll The Direc
tor :oha,Jl hold ,i, public lw::u·ing \Vhen
t'\'Pl' he or ,:.Jw find;;. on the l;asis of re-
quest.s. a .-;ignifii:ant. tlegTPf' ot public 
i11tenjst. i11 a clntfl Pt'rmitl~l: 

{21 The Dire('!<ir may also hoLl a pub
lic heari11.~ '' t 111~ or her :li.~crelion. 
whenever. for instance. suc-11 a heal'ing 
migll L clai·lfy 01w m· rno1·p issues in 
\'Olvecl int hE' permit dr·ci;;ion: 

(31 }i'or ]{CHA perrnit::-; onl_\·. 1i1 t.he 
Pirector :~llall hold '' puli11c he<11·ing 
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§ 124.13 

whene\·er he or she receives written no
tice of opposition to a draft penni t and 
a request for a hearing within 4f> 1lavs 
of public notice under § 124.IOr b )11 l: r ii l 
whenever possible the Director shall 
sch eel ule a hearing under this section 
at a location convenient to the nearest 
population center to the propost'rl facil
ity: 

< 4 l Public notice of the hearing· shall 
be given as specified in § 124. 10. 

(bl Whenever a public hearing will be 
held and EPA is the permitting author
ity. the Regional Administrator shall 
designate a Presiding Officer for the 
hearing who shall be responsible for its 
scheduling and orderly conduct. 

( c J Any person may submit oral or 
written statements and uata eon
cerning the draft permit. Reasonable 
limits may be set upon the time al
lowed for oral statements. and the sub
mission of statements in writing may 
be required. The public comment pe
riod under § 124.10 shall automatieally 
be extended to the close of any public 
hearing under this section. The hearing 
officer may also extend the comment 
period by so stating at the hearing-. 

(dl A tape recording or written tran
script of the hearing· shall be made 
available to the public. 

[48 FR 14264. Apr. 1. 1983. as amended at ·19 
FR 17718. Apr. 24. 1984: 50 FR 6941. Feh. 19. 
1985: 54 FR 258. Jan. 4. 1989: 65 FR 30911. May 
15. 2000] 

~ 124.13 Obligation to raise issues and 
provide information during the 
public comment period. 

All persons. including applicants. 
who believe any condition of a draft 
permit is inappropriate or that the Di
rector's tentative decision to ueny an 
application. terminate a permit. or 
prepare a draft permit is inappropriate. 
must raise all reasonably ascertainable 
issues and submit all reasonably avail
able arguments supporting their posi
tion by the close of the public com
ment period (including any public 
hearingl under § 124.10. Any supporting 
materials which are submitted shall be 
included in full and may not be incor
porated by reference, unless they are 
already part of the administrative 
record. in the same proceeding. or con
sist of State or Federal statutes and 
regulations. EPA documents of general 

40 CFR Ch. I (7-1-04 Edition) 

a.pplic:al1ilit~-. or other g·enernlly avail
able refE'rence materials. Commenters 
shall make supporting materials not 
alrer:.•ly lnc:luded in the administrative 
record available to EPA as clirrcted by 
tlw Heg·ional Administrator. (A com
ment period longer Urnn 30 days may 
be necessary to give con1rnenters area
::>onabk opportunity to comply with 
the requirements of this section. Addi
tional time flhall be granted under 
§ 124.10 to the ext.ent that a commenter 
who requests additional time dem
onstrates the need for such time. l 

l-19 FR 38051. Sept. 26. rnB1] 

§ 124.14 Reopening of the public com
ment period. 

(aHll The Regional Administrator 
may order the public comment period. 
reopened if the procedures of this para
gTaph could. expedite the decision
making process_ When the public com
ment period is reopened under this 
paragraph. all persons. including appli
cants. who believe any condition of a 
draft permit is inappropriate or that 
the Reg·ional Administrator's tentative 
decision to deny an application. termi
nate a permit, or prepare a draft per
mit is inappropriate. must submit all 
reasonably available factual grounds 
supporting their position. including all 
supporting material. by a date. not less 
than sixty days after public notice 
under paragraph (aJ(2J of this section. 
set by the Reg·ional Administrator. 
Thereafter. any person may file a writ
ten response to the material filed by 
any other person. by a date. not less 
than twenty days after the date set for 
filing of the material, set by the Re
gional Administrator. 

<2l Public notice of any comment pe
riod. under this paragraph shall identify 
the issues to which the requirements of 
§ 12·U 4( al shall apply. 

(3l On his own motion or on the re
quest of any person. the Regional Ad
ministrator may direct that the re
r1uirements of paragraph (a)(l l of this 
section shall apply during the initial 
comment period where it reasonably 
appears that issuance of the permit 
will be contested and that applying t.he 
requirements of paragraph (a)(l) of this 
section will substantially expedite the 
decisionmaking process. The notice of 
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the cl1·aft. permit !:'hall state whP!H'VPl' 
this has been done. 

( 4 l A comment ppriod of long·e1 than 
60 days will often be neces::;ar.v in com
plicat.ed proceedings to giV<-' com
rnentel's a reasonalJle opport.unit.:v· to 
comply with the n~qu.ln:ment.s of this 
section. Com1nenter::; ma:v· request 
longer comment periods and t.he:v Bhall 
be granted under §124.10 to tl1e f•xt.f'nt 
Uw~· appear necessary. 

(IJ) If an:v data information or c\l'gLt

rnents ::;ubmi tted cluri ng- the pu 111 ic 
comment period. including infonnat,ion 
01· a.1',g·uments required unde1· §124.13. 
a.ppt~ar t.o raise substantial 1ww ques
t.ions concerning a pennit.. tbr· Re·
g·i onal Administrator may take e>nP 01· 

mo1·p of the following actions: 
d) Prepare a new <lraft pennit. appro

priately modified. um!Pr § 12·1.G: 
12J Prepare a n~viBc(l st<ttf~ment of 

basi::; under § 124.7. a fact sheet or re
vised fact. sheet unLkr § 124.8 and reopen 
r.ht• (·ornment peri(lll under§ 12·1.14: 01· 

13) rteopen or ext t·nc1 Uw comment pP
ri.od unc1er § 124.10 to gin' intt>l'Psted 
per.-.011;; an opportunity to comment on 
the information ur al'gument.s sub
rni.U·e(l. 

(cl Corn men ts filPd durin"· t.ht· re
opened comment. perio1l s1Hd~ ht• lim
ited to the substantial 11l'W quf,stions 
that caused its reopt~ning. The public 
notice unde1 § 124.10 shall defi1w the 
scope of the reopening. 

id) [H.eoerved} 
lel Public notice of any of the <lliove 

;Jct.ions shall be issuPd unde1· ~ 124. lO. 

[ 48 FH !-LlG4. Apr 1. HJ83 ;1~; <ll1l'c'!Hle<l at 4H 
FH :J80°i1. ~1~pt. 2ti. Hl81 (;:, FH :lO!lll. I\Lt1· 15. 
2000] 

;: 124.15 Issuance and effective date of 
p{~rmit. 

uu After tJ1e clost' oft.he pulili<' c·um
ment period under § 12·1.10 on a 1!1·aft 
µermit.. the Regional Administrator 
shall issue a final pennit decision 1or a 
(leci::·don to tleny a permit. for the active 
life of ::1 1-tCRA ha,;oarclous w,~st.e m;rn
agernent facility or unit under §270.291. 
The Re~ional Administrator shali no
t.ify t,11e ,i.pplicant an1.l eac.h person who 
has submitted written ~:ornmentB ur re
quested notice of the final permit 1lf,ci
sion. Thi8 notice shall include ref
erenre to the proct•dutf'S for appe;1llng 
01 decision rm a HCH.A. UTC. PSD. or 

§ 124.16 

NPDI<;S llPnnit under §124.19 of thi" 
part.. Fort.ht: purposes of this Bt'ct.ion. a 
final permit decision means a final cle
crnion to issue. deny. rnocilfy_ re\'OkP 
i\ncl n~issuv. or terminate a pennit. 

1IJ1 A final permit decision (01· a. lle1..·i
sion to den:v ::t permit for tht- active lift> 
ul' a llCHA hazardous wast.P manage
ment facility or unit under §270.29) 
Bhall becomP effective 30 llays after t.he 
"erv.ice of notice of the decision unless: 

(1) A lalf·r effrct.tve date is speeified 
111 the decision: or 

(2) Revipw b l't'(!Uest.ed on tlw 1wrrr1it 
u ntkr § 124. Hl. 

(3) No cornnwnts requt'sted a c.:h::rnge 
in the draft. permit. in \.Vhich C<tse the 
vennit sh<1.1.l become effective immf-· 
d1A.tely up{lll 1:-;:-;uance. 

118 Fl{ 1126-1 Ap1 l HJ83. ''" arnend(•d '' t .'i-± 
FR f•G07. I\J.11 ~ !!lb!i: fi:i FR :JOH11 '.\lfty 1''
~000! 

~ 124.16 St.ays of contested permit con
ditions. 

(a! :S'fa)is. \ l 1 Ir a. re<1u<:st fm· J'PView of 
<i. RCRA. \'.[('_or ".\lPDI<~;-.; pPnnit undt>r 
~ 12,1.19 of thi:-; part is filed. Llw 1·ffrd of 
:_he con t.f':'t t•d permit condi tio11s slrnll 
!w stayed :1.nd shall not lw sul1ject. 1 o 
JtHlicial 11·vlew pending final agenc\· 
:1c:Uo11. l'ncont ested pern 1i t cornli ti one.; 
,.,hall be st.an'd only unt.il tlw cla t.t' 
,.;pecified in para.gTaph taH2l1i1 1;f t.his 
section. 1 '.\o sta\· of a. PSD permit is 
d.vailable urnfrr this se,~tion. \ If t.he 
permit im·ol\'P" a new facility or new 
injection \\'e 11. new som·cP. !lPw dis
v harger 01· a rec:ommencing disc:harge1» 
1 he applic<\llt. 13hall be without a permit 
for the proposPd new faci 1i t.;.._ injection 
well. sour(, .. or 1lischarger pending· fina! 
;\gern·y act ion. ~t'e also§ 124.60. 

(2)(il l'111·011tes\Ptl conditiou" which 
,u·e not St'\'<'!'a,lile from those cul\testecl 
sllal l be s1 ayed t.ng·etlwr \Vi th the con
test.eel conditio11s. The [{eg·ional Ad
rninistrat (11 shal I. identi r.v tht: st.a~·ecl 

rirovision~; of permits for existing fa
ci Ii tie::;. i nwct i Lm wells. and :-oun'e,.;. 
All other p1ovi.:-;io1:s of the penrnt !01· 
the existim;· facility. injection \\ell. ur 
source lJf'(·unH' fully effectiw· <tncl en
forceable ~-:n davs aft.er the date of the 
notification rcqllired in paragraph 
<aH2Hii) of this :-,ect.ion. 

(ii) The Heg·ional Adminil:'t.rator 
:-;ha.ll. as soon :i.s possil)Je after receiv
i n!.r notifil·;1tion frnm tlw EAB of t.ht-: 
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filing of a petition for review. notify 
the EAB. the applicant. and all other 
interested parties of the uncontested 
(and severable) conditions of the final 
permit that will become fully effective 
enforceable obligations of the permit 
as of the date specified in paragraph 
(a)(2)(il of this section . For NPDES 
permits only. the notice shall comply 
with the requirements of § 124.60< bl. 

<bl Stays based on cross effects. (1) A 
stay may be granted based on the 
grounds that an appeal to the Adminis
trator under § 124.19 of one permit. may 
result in changes to another EPA
issued permit only when each of the 
permits involved has been appealed to 
the Administrator and he or she has 
accepted each appeal. 

(2) No stay of an EPA-issued RCRA. 
UIC. or NPDES permit shall be granted 
based on the staying of any State
issued permit except at the discretion 
of the Regional Administrator and only 
upon written request from the State 
Director. 

(C) Any facility or activity holding 
an existing permit must: 

(1 l Comply with the conditions of 
that permit during any modification or 
revocation and reissuance proceeding 
under § 124.5: and 

(2) To the extent conditions of any 
new permit are stayed under this sec
tion. comply with the conditions of the 
existing permit which correspond to 
the stayed conditions. unless compli
ance with the existing conditions 
would be technologically incompatible 
with compliance with other conditions 
of the new permit which have not been 
stayed. 

[48 FR 14264. Apr. 1. 1983. as amended at 65 
FR 30911. May 15. 2000J 

* 124.17 Response to comments. 
(al (Applicable to State programs, see 

§§123.25 (NP/JES), 145.11 (UJC), 233.26 
( 404), and 271.14 (RC RAJ.) At the time 
that any final permit decision is issued 
under§ 124.15. the Director shall issue a 
response to comments. States are onl;;: 
required to issue a response to com
ments when a final permit is b:;sued. 
This response shall: 

(1) Specify which provisions. if any. 
of the draft permit have been chang·ed 
in the final permit decision. itntl the 
reasons for the change: and 

40 CFR Ch. I (7-1-04 Edition) 

12 l Briefly describe and respond to all 
siemificant comments on the draft per· 
mit or the permit application (for sec
tion 404 permits only) raised during the 
public comment. period. or during any 
hearing. 

<bl Por EPA-issued permits. any doc
uments cited in the response to com
ments shall be included in the adminis
trative record for the final permit deci
sion as defined in § 124.18. If new points 
are raised or new material supplied 
during t.he public comment period. 
EPA may document its response to 
those matters by adding new materials 
t.o the administrative record. 

1 cl (Applicable to State programs. see 
§§ 1::3.2:i (NP/JES), 145.11 (UJC), 233.26 
(404), und 271.14 (RCRAJ.) The response 
to comments shall be available to the 
public. 

* 124.18 Administrative record for 
final permit when EPA is the per
mitting authority. 

L:l) The Regional Administrator shall 
base final permit decisions under 
§ 124.15 on the administrative record de
fined in this section. 

ibl Th(o administrative record for any 
final permit shall consist of the admin
istrative record for the draft permit 
and: 

< 11 All comments received during the 
public comment period provided under 
§ 124.10 1 including any extension or re
opening under§ 124.14i: 

12 l The tape or transcript of any 
hParing< s l held under § 124.12: 

1:31 Any written materials suhmitt.ed 
<lt ::uch a hearing: 

( '11 The response to comments re
quired hy § 124.17 and any new material 
placed in the record under that section: 

151 For NPDES new source permits 
only. final environmental impact 
statement and any supplement to the 
final EIS: 

16l Other documents contained in the 
supporting file for the permit: and 

171 The final permit. 
1c1 The additional document:-; re

quired under paragraph <bl of this sec
tion should be added to the record as 
soon as possible after their receipt or 
publication by the Agency. The record 
shall he complete on the date the final 
permit is issued. 
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1d1 This section applies to all finai 
RCIL\. urc. PSD. <Uld NPDES lWl'mib 
wirnn the dra.ft permit. was suhjPd to 
the adminhitrat.ive record JTqltire
men1s of §124.9 arid t,o all NPDES pe1·
mits when the draft permit, was in
clwk<l in a public notice aflt-'r (ktolier 
12. 1979. 

(ei Material readily available at the 
issuing Reg·ional Office. or puhlishe<l 
mat.nials which are g;enentll:v avail
able ,1nd which an' included in th'-' ad
mi nistratiYe record under the stand
ards of this section or of § 124. ll : '·Re
sponse to comments" 1. neecl 11(J1 he 
physically included in the same 1: It' as 
the rnst of the reconl as long· :->" it is 
specifically referred t.o in t.ht_, sLlte
ment of basis or falt sheet or in 1 ht' re
sponse to comn1e11ts. 

* 124.19 Appeal of RCRA., UIC, NPDES, 
and PSD Permits. 

(al Within 30 days aft<0 1' a RCRA. t'IC. 
NPDES. or PSD final pei·rnit. tle1_ ision 
(or a decision under 270.29 of thi.' chap
ter to dPny a permtt ror the acti\'l' life 
of a RC:HA hazanlou::; wa~te rnanaµ:e
ment. fa.cilit-y or unit l hac: lweu i.-;,.:ue<l 
under § 124.1.'i of this part. an:,· 1wrson 
who filec! comments on that amt!- per
mit or partidpatecl in the public hmu·
ing· ma.v petition the Enviro1mwnlal 
Appeals Board to review any conditicm 
of the permit decision. Per:::ons ai'f•·<.1-t'd 
by an NPDES gene1·al permit ma:; not. 
file a petition urnler this section or 
otherwise challenge the condition::; of 
the -~etwral permit in furt-her ,4.~ency 

procPedirnrs. They may. inst.Pad. c•iUwl' 
challenge the general pe1·mi t in c01.11·t-. 

or apply for an i.rnlivi<lual Nf'DE:-i 1wr
mit under § 122.21 a:o authorized in 
§ 122.28 and then petit.ion thP Boairl for 
n~view as provided by thiR st•ctio11. As 
provicled ln § 122.28(1J H 31. any int e1·,•sLeil 
pe1·oocm may also pet,iLion Uw lll:·c'ct,or 
t.o rP,-1uil'e an irnlivillual NPDES pnmil 
for any di.scharg·er- eli~·iblf~ for author
iba t.i on lo <lischa1·g t, lllHler <lll N PD ES 
g·eneral permit. Any person whn failed 
to file comment:; or fallecl to partici
patP in t.he public hPf\,l'ing en t!H· draft. 
perrniL may petiti01~ foi' adrninisti·ative 
review only to tile Pxtent, of' t.he 
chang·es from the draft to tlw final per
mit decision. The 30-day period within 
·.vhich a person may request n·\'iew 
llll<frl' this section lJeidns wii.h tlw :-'t't-V· 
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ice of not icP of the Regional )ulminis
tr-at,or·!:i action unless a later clatE· i!:i 
specified in that notice. The petition 
shall inc:l Ltc!e a statement of the rea
.--.:oni\ support.ing that review. including 
a demonsttaUon that any issues heing 
1·aise<l were rn isecl during tlw public 
,·omment periocl (including any public 
hearing 1 t-o the extent n~qnil·ecl J ,y 
t-hese n',s;·ulat.1 ems an cl when apyro
priat.e. a ::-.howing that tlrn condition in 
question h ])ast'd on: 

11 l A finding of fact- 01· conl'luc;ion of 
law which i,; cl<•a.rl:v enoneous. or 

(21 An t:xe!'cise of discrPtion m· a.n im
portant- policy \:01rni<leration which the 
E:nvironnwntal Appeals Board :-ihould. 
in its tliS('l'Ption. review. 

(l)) The Environment-al Appeal;;; Board 
may also decide on its Ov\'n initia ti Ye to 
review an~' cornlit.ion of an:y RCRA. 
llIC. NPDES. or P8D permit dPcision 
istmed undr·r this part for which review 
is availahltc un\h'r paragraph (Hl of t-h1c
section. The Environmental Appeals 
Board mn,;t act under this parag-raph 
within 30 days of the ser\'ice date of no
tice of thP Rt>gional Aclrninistrat,or·"' 
;tction. 

<c> Within a rPasonal;le time fol
!owing- tlw filing nf thP petition for re
\"iew. tlw Environmental Appeals 
!:3oar<l sh<tll issue an order g-r-a11ting- or 
;lenying tlw p<'Ution for 1·eview. To the 
'"xtent re\·lt_'w is dt:nic~cl. tlw cc•nclition.s 
of the final permit decision hecome 
final a.g-ent.·:-· ~H:Lion. Public notice of 
any grant of rf'view b~· the Environ--
1c1ental Appeal:,; Board under pal'agTaph 
uu or (])\ ur this section shall lJP given 
as p1·ovide•.l in § 124.10. Pulilk notict-> 
shall set forth a briefing schedule for 
t.hf' appeal ancl shall ::;t-at-e that any in
t.erested _pt>!'son may file an an1icus 
!,rief. Not i('t' of denial of n"\-it>w shall 
);e st•nt only to the persorns\ !'equesUng 
review. 

(()\ Tht' l{eg·ional Admini:itl'aLOI'. at 
;·rny time i11·ior to the re1HlPring· of a rlP
<'ision nndt•J' P<tr11gTaph (Cl of tbil' sec
t ion to gr:rnt 1ir rlen_v re\·iew of a per
mit <lecisiun. ma;.·. upon notifi!'ation to 
the Boarcl ;rnd any interested parties. 
withrlraw tht' pcrrnit and p1·epan· a new 
rlran pPrmit under § 124.6 addressing 
the portions so withdrawn. The new 
draft permit. slLtl l ]Jroceed through the 
r;arne procr:ss of public connn0nt- and 
o_ppm·tuni tv t't•l' a pulJlic 1waring de' 
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would apply to any other draft permit 
subject to this part. Any portions of 
the permit which are not withdrawn 
and which are not stayed under 
§124.16(a) continue to apply. 

(e\ A petition to the Environnwntal 
Appeals Board under paragraph ( '" > of 
this section is. under 5 U.S.C. 704. a 
prerequisite to the seeking of judicial 
review of the final ag·ency action. 

(f)<l) For purposes of judicial review 
under the appropriate Act. final agency 
action occurs when a final RCRA. UIC. 
NPDES. or PSD permit decision is 
issued by EPA and agency review pro
cedures under this section are ex
hausted. A final permit decision shall 
be issued by the Regional Adminis
trator: 

(i) When the Environmental Appeals 
Board issues notice to the parties that 
review has been denied: 

(ii) When the Environmental Appeals 
Board issues a decision on the merits of 
the appeal and the decision does not in
clude a remand of the proceedings: or 

(iii\ Upon the completion of remand 
proceedings if the proceedings are re
manded. unless the Environmental Ap
peals Board's remand order specifically 
provides that appeal of the remand de
cision will be required to exhaust ad
ministrative remedies. 

(2\ Notice of any final agency action 
regarding a PSD permit shall promptly 
be published in the FEDERAL REGISTER. 

(g\ Motions to reconsider a final 
order shall be filed within ten <10) days 
after service of the final order. Every 
such motion must set forth the mat
ters claimed to have been erroneously 
decided and the nature of the alleged 
errors. Motions for reconsideration 
under this provision shall be directed 
to. and decided by. the Environmental 
Appeals Board. Motions for reconsider
ation directed to the administrator. 
rather than to the Environmental Ap
peals Board, will not be considere<l. ex
cept in cases that the Environmental 
Appeals Board has referred to the Ad
ministrator pursuant to § 124.2 and in 
which the Administrator has issued the 
final order. A motion for reconsider
ation shall not stay the effective date 
of the final order unless specifically so 
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orrlerc>d b:\ the Environmental Appeals 
Board, 

[48 FR 14264. Apr. 1. 1983. as amemled at 5'1 
FR 9607. l\far. 7, 1989: 57 FR 533S, Feb, 13, 1992: 
65 FR :30911. May 15, 2000] 

* 124.20 Computation of time. 

r al Any time period scheduled to 
begin on the occurrence of an a,ct or 
event shall begin on the day after the 
act or event. 

di> Any time period scheduled to 
beg-in before the occurrence of an act or 
event shall be computed so that the pe
riod ends on the day IJefore the act or 
eYent. 

r c i If the final day of any time period 
falls on a weekend or legal holiday. the 
time period shall be extended to the 
next working day. 

< d 1 Whenever a party or interested 
person has the right or is required to 
act within a prescriiJed period after the 
service of notice or other paper upon 
him or her by mail. 3 days shall be 
added to the prescribed time. 

* 124.21 Effective date of part 124. 

<al Part 124 of this chapter became ef
fective for all permits except for RCRA 
permits on July 18. 1980. Part 124 of 
this chapter became effective for RCRA 
permits on November 19. 1980. 

(b) EPA eliminated the previous re
quirement for NPDES permits to un
dergo an evidentiary hearing after per
mit issuance. and modified the proce
dures for termination of NPDES and 
RCRA permits. on June 14. 2000. 

(clil) For any NPDES permit decision 
for which a request for evidentiary 
hearing· was granted on or prior to 
June 13, 2000. the hearing and any sub
sequent proceedings <including any ap
peal to the Environmental Appeals 
Board) shall proceed pursuant to the 
procedures of this part as in effect on 
June 13. 2000. 

r2i For any NPDES permit decision 
for which a request for evidentiary 
hearing was denied on or prior to June 
13. 2000. but for which the Board has 
not yet completed proceedings under 
§ 124.91. the appeal. and any hearing or 
other proceedings on remand if the 
Board so orders. shall proceed pursuant 
to the procedures of this part as in ef
fect on June 13. 2000. 
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(3i F'or any NPDES permit t1el·icdon 
for which a request for evidentlary 
hearing was filed on or prior to .June 
1:3. 2000 but was neither gTantecl nor de
nied prior to that d<i,te. the Regiona1 
Adminiiitrator shall. 110 later than July 
14. 2000. notify the requester tlrn t the 
request for evitlentiary hearing is being 
returned w.itllout prejudice. Notwith
stamling the t.ime limit in § 124.H)(a 1. 

the recwester may file an appeal with 
the Board. in accorclanct' with the 
other requirements of §124.Ulta 1. no 
later tha.n August 1:3. 2000. 

( 4 l A party to a proceeding ot.ht'twL.;e 
1:rnlJjPc1: to paragraph tvl !lJ er i21 of 
this "'e('tion may. no lat,er than .Jmw 14. 
2000. n~quest tlrnt the eviclentiary hear
ing process be suspendetl. The Regional 
Arlminist.rator shall inquire ot all other 
pai·ti\'S whether they clesin' th- t>vi
denLLu:v hearing· to continue. If no 
pa rt.v desires the hearing to cont in Ut'. 

Llw Rei;donal Ad.mini~Jtrat.or ;;l1<tli re
turn the rec1uest. for eviclentiar:.- hear
ing in l lie :rrn.mwr ;;pec1fie<l iP para
gTaph (LH3l of this sect.Lon. 

\d) For any proceeding· to tPrrnl1ute 
an NPDt<JS or RCRA permit. comm»nced 
on 01· prior to ,June 1:3. 2000. t.tw Re 
gional Administrator shall follow the 
procedures of § 124.5r d) as in effect. un 
,JunP 13. 2000. and any formal ht•J. L'ing 
shall follow the procedurc>s of suli1Mrt 
l<J Df this part as i.n effect on t.b~ ~dnw 

date_ 

[65 FR 30011. ivfay 15. :WOO] 

Subpart B-Specific Procedures 
Applicable to RCRA Permits 

SUl'HCE: 60 FR 63431. Dee:. 11. 1995. \lllle:;;s 
otherwi,;e noted. 

~ 124.31 Pre-application public meet
ing and notice. 

(al Applicability. The requirements of 
this ~-rnction shall apply to all hCH.A 
rrn rt B applications seeking ini tia.l per
mits for hazardom; waste m"'nag«·ment 
u.niL:s CJVer \Vhich :El") ... .\ ha& Pt-·r1nit 
issud.,nce e:1..utho1·it:)·~. The l'et1utren12nt.s 
of th1:0 ::>ection shall also appl \' t.o 
n.CIC\ part B applications seeking· ;·e
newal of permits for such :rni t.s. where 
the renewal applicd.tion is proposing a 
significant change in facility oper
ations, For the purposes of thi::> sec-

§ 124.31 

Lion. a '';;ign lficant: change" is any 
chang·e thctt would qualify as a class 3 
permit mod.ifiui.tion uncler 40 CFH. 
270.42. For Lhe purposes of tbis section 
onl;,-, "hazanlou;< waste man;:igement 
units ovPt which EPA has permit 
i;;suance cluthorit.v" rei'el's to hazardous 
waste man,igement unit::; for which tlle 
State wht'1·e the units are loc.:,.1.ted has 
not been authorized to hsue HCEL\ per
mits pursuant. to 40 CFH. p;wt 271. The 
requirement::' of this section do not 
,wply to v<·rmit modifications unde1 HJ 
CFR 270.42 m t.o applkat rnns that are 
cubmitted for the sole p1.n·poc;p of con
ducting pc"''t-clf1"itire cH_:t.iYi ties or post
i'losure actiYitie>s ;-,111.l con·ecti\? action 
at. a facili 1 y. 

(b) Pri01· to thP ::;uhmission nl a p,u·t 
B HC'RA permit ,tµplicat ion fc,; <l facil-
it.y. Lhe appli' ant must hold at least 
11ne meeting with t.he pubiic in 1mle1· to 
-ol.ici L qtwst i Olk from tlw comm uni t.y 
,tnd inform thf.0 .:·ornmtrni\y of prnposed 
lm:.canlous wastn management activi
ties. The a11plkant shall post a sign-iu 
~heet or oUH-'rwise provide a \'Oluntan
npport.unit.y for attendees to provide 
t.heir namt'::i and atldresses. 

(cl The applicant Bhall suhmir. a sum
mary of tht- meeting·. ;1lo11g· wit.h the 
li:,;t, of att,crnlt>es antl their addrel'ses de
\'eloped under paragraph < h l of this sec
t ion. <i,Jlll copit>I' of an;; writt,~n com
ments or mat.f:rials submitted at the 
;11eeting. to the permitting ag·ency as a 
part. of the part B application. in ac
rnrdance with '10 CFR 270.14rbl. 

< ll \ The applicant. must. provide public 
not.ice of the pre-application meeting 
at least 30 days prior to the meeting. 
The applicant. must maintrdn, and pro
\'ide to the pennitting ag·ency upon re
quest. documentation of the notice. 

(1) The applicant. shall proviclt' pubiic 
1~otice in ail of the following forms: 

< i l A neu:spaper wi L'crtisemen 1. The ap
plicant shall publish a not.1c2. fulfilling 
:.he re<:nii·ement.s ln paragraph 1d)(2) of 
~ :11s sect.ion. n ,·t ne·Nspc~per of ~:i·enerCLI 
,1rctda.tion :n t.he count.,.,'" 01· eq:.ti\'ale~1t 

.: 11risdictiuL th:;: hosts the proposed 1o-
ca,Lion ot the facilit~-..'·. In additton. thl-l 
L)irector sliall instruct the applicant w 
publish the notice in newspapers of 
general circulation in adjacent coun
ties or equivaient jurisdictions. where 
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the Director determines that such pub
lication is necessary to inform the af
fected public. The notice mu8t be pub
lished as a display advertisement. 

(ii) A visible and accessible sign. The 
applicant shall post a notice on a clear
ly marked sign at or near the facility. 
fulfilling the requirements in para
graph (d)(2l of this section. If the appli
cant places the sign on the facility 
property. then the sign must be large 
enough to be readable from the nearest 
point where the public would pass by 
the site. 

(iii) A broadcast media announcement. 
The applicant shall broadcast a notice. 
fulfilling the requirements in para
graph (d)(2) of this section. at least 
once on at least one local radio station 
or television station. The applicant 
may employ another medium with 
prior approval of the Director. 

(ivJ A notice to the permitting agency. 
The applicant shall send a copy of the 
newspaper notice to the permitting 
agency and to the appropriate units of 
State and local government. in accord
ance with§ 124.lO{c)(l)(xl. 

(2) The notices required under para
graph (d)(l) of this section must in
clude: 

<il The date. time. and location of the 
meeting: 

(ii) A brief description of the purpose 
of the meeting: 

<iii) A brief description of the facility 
and proposed operations. including the 
address or a map (e.g .. a sketched or 
copied street map) of the facility loca
tion: 

Civ) A statement encouraging people 
to contact the facility at least 72 hours 
before the meeting if they need special 
access to participate in the meeting: 
and 

(VJ The name. address, and telephone 
number of a contact person for the ap
plicant. 

§ 124.32 Public notice requirements at 
the application stage. 

(a) Applicability. The requirements of 
this section shall apply to all RCRA 
part B applications seeking initial per
mits for hazardous waste management 
units over which EPA has permit 
issuance authority. The requirements 
of this section shall also apply to 
RCRA part B applications seeking· re-
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newal of permits for such units under 
'iO CFH 270.5L For the purposes of this 
section only. "hazardous waste manage
ment units over which EPA has permit 
issuance authority" refers to hazardous 
waste management units for which the 
State where the units are located has 
not been authorized to issue HCRA per
mit" pursuant to 40 CFH part 271. The 
requirements of this section do not 
apply to permit modifications under 40 
CFR 270.42 or permit applications sub
mitted for the sole purpose of con
ducting post-closure activities or post.
closure activities and corrective action 
at a facility. 

~ b > N otifica ti on at application sub
mi ttal. 

11) The Director shall provide public 
notice as set forth in § 124.101c)(1 Hix). 
and notice to appropriate units of 
State and local government as set 
forth in §124,lO(cHlliX), that a part B 
permit application has been submitted 
to the Agency antl is available for re
view. 

12\ The notice shall be published 
within a reasonable period of time 
after the application is received by the 
Director. The notice must include: 

(i l The name and telephone number 
oft be applicant's contact person: 

di> The name and telephone number 
of the permitting agency's contact of
fice. and a mailing- address to which in
formation. opinions. and inquiries may 
be directed throughout the permit re
view process: 

liiil An address to which people can 
write in order to be put on the facility 
mailing list: 

(iv> The location where copies of the 
permit application and any supporting 
documents can be viewed and copied: 

IV) A brief description of the facility 
and proposed operations. including the 
address or a map (e.g .. a sketched or 
copied street map) of the facility loca
tion on the front page of the notice; 
and 

1v1 l The date that the application 
was submitted. 

(Cl Concurrent with the notice re
quired under § 124.32( b) of this subpart. 
the Director must place the permit ap
plication and any supporting docu
ments in a location accessible to the 
public in the vicinity of the facility or 
at the permitting agency's office. 
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~ 124.:n lnfot>matiou repository. 

1a; ,.1/J;Jitcubili(li. TlH• requin'•·,11.,,1;; u! 
!..Jris :-~cct:'ion app1_\· t.1) all :i.pplh::Ltion:..; 
:Se•.'ki;_;_:1, HCH.A pt·1·rnlt.s for 1,,1z.;1tl\J<!s 
vvri.st..t.=' n~c=tnCt.µ:e1nent units over 'Xh1ch 
EPA ha" pt·rmit isc;tmnce auLl11 1rit:1·. 
Por the purposps c>f this se1 .. Lict; onl\·. 
··hazardou::> waste m:tnag·1°rnen 1 u 11 i t::i 
~lve1· which EP.'\ h<l'· pen11i1 is.~·.u;t11CP 

t.1.utho1·it~··· rE~fp1·:-::: t(.> 11a.za1·l.1.(Jll~ \\'(~:'itt~ 

manr1.g-t>ment unit:-; for which 1.lw .·~t.c:U;• 

wlwre tlw unit:~ are locat.Pcl has not 
tH•en aut.horized to issue RCHA pt·rmits 
pursua11t to 40 CPH. part 271. 

( iJ i The Director ma.v ;-1,c;sesc; Llw l!t't•d. 

011 a c:a.::;t•-by-case basis. for an infr11·ma
tion repository. When ac;,,essing li1e 
neecl for an information repositor:-·. the 
Director shall consiller a varii:'t,v or fac
tol':;. including·: the kvt)l c1f pubiil in
t,en~s'..: the type of f:tctlit,v. tht• pres
ence of an existing repcrnitory: and thP 
proximity to the nearest copy or the 
;i,drnini8trative recol'd. If the Dll't'Ct-or 
dete1. mine8. at an.\ t.ime after sub
mittal of a permit application. that 
there is a need for a J"t)]J08itor:\·. Uwn 
the Director ;;;hall not1f:<-' the fo.,ility 
that it mu:-;t establi;,;h and maintain an 
inforrnation i·epositol',\7. tSee 40 C'FR 
270.aOnn l for sirnilar provisions n' lat"-in.g
to the informat.ion repositm·.v during 
the life of a pernritl. 

(cl Tbt' inform a ti on n'po::;it.or~· ~h;i,J l 
contai11 all docurnentc>. n'ports. 11'\la. 
and information dt>eme(! nec1•::;sa1·'.· i1y 
the Director to fu l fi 11 Uw pLu'post·s for 
vvhich the reposito1·.v is e::;tabthherl. 
The Director shail h~Llit' the tliscTl'l-ion 
to limit the contents of the repository. 

idl The information n'positm:<-· shal1 
lie located anll rnaintainecl at <l ,.;\te 
chosPn b:-· the facility. If the Di11'c·tor 
fimh the site tmsuita!Jll, fol' tht· pur
poses and persons for which it \Va;-; PS·· 

tahli;;hed. th.a~ to problems with the lo
cation. hours of a\'ailabi11ty. <"u'C:t'':,;s. or 
other relevant vonsidPration;-;. then the 
Di:'e<:·tor shall spt'<'ifY a more appro
priat-e site. 

( e' Th\' Di1·ect-or :0hall spf'cify require
ment.,.; for informing· tlw pul.1lic ahout 
thP information n·pository. AL a rnin
imuni. the Director "}1all requil'« the 
facility to proYidt' ,1 writtPn nt.i'.,ice 
ahou1 the informal.ion r•'poc;itorv to all 
ir.dl\ iduals on the facility ma.iiin~ iist. 

1 fl The facilit,v owner opera tor c-:hall 
he n',.;pnm;ible for rnaintainin;.;· a,nd up-

§ 124.41 

·i:Ui_ng· tLi it··'j)O:-:it(11':v· \\.it-h <L£)1.IJ1.1i.;!<tt~t' 

\1lfcrrnat..itil1 :,h:·11u~ 1 !:.nut :l t.inlt> pt-·ri:_H~ 

"pef'ifH'<l h th·· D' rector. Tlw Direct'•: 
ma_,. clOSt' tll•' n·pr,;,it.or.v <ll 111,: or n--'i" 
;~i~cret.ion. h~~;.( d un the f~:u·1::n·~ i!' 

Ji8.l'0:1igTaph 1.1 1 J of thi:-) sect.ion. 

Subpart C-Specific Procedures 
Applicable to PSD Permits 

~ 124.41 Ikfinitfons applicable to PSD 
permits. 

Whene\ ,_., .PSD pcrnnt;,. are procec;secl 
undPr thi'' iurt. the following t.enn" 
:-;hall havP t ht' following meanings: 

Ali11unis!1U!o1 Fl'A. and Ii<'qiuNul Acl
;n!nistrutu: c;hal1 havt' t.h1~ nwaniug·s set 
forth in ~ LN.2. except. when EPA has 
ilele_gat.ed 2rnthority tD administer 
those regu U-ttion;-; to another ag·enc~· 

Lrnder the a,pplic-able subsection ot -rn 
CFH 52.21. tlw tvnn .t:l'A :0hal1 mean 
t hP lleleg a 1 t' .i.gt'l1l'Y and nw lt'lm H!'
iJionul At!1111ni,>iru1m shall mt-an the 
' hief administr<ltivt· offit:Pr of tlle tlele
u;.ct.e ag·ent \". 

Applicu tu.•11 lnt'<ll~S an a_ppl ica Lion fo1· 
,, Pi:;D pen:ilt. 

Appropnulc .i.1·/ und Hegu/atwns 
means UH Cl Pan .\ ir Act. c1nd applicable 
n~g·ulation:; pr0muJg;;i,ted unclt:'l' it.. 

1lpprorc<i pu1ow111 rnea11s n State im
plenwntation pla~·1 providirtl" tor 
i'38uanc:P cit' PSD permlt.s which ha;; 
1J"~en approved l,\ EPA unrl•·'i' the Clt':,;n 
.-\ir Act am! ·W CFR part 51. An up 
prou~ci Stuf,· is one c.dminrntering an op
_:Jun·i:tf pro_qum;. State Direc/M a,. used in 
§12-1.4 me«nc; i i11:' iwrnornsi n·c-:pon::liblt' 
for issuing- P~D permit.;; under an ;-1,p
proved pn.>;.:rarn or that r'ernon·s de1e
s:atHl repr,·.c.;,,nt ,1 t ivt>. 

Constructwn l1ac; :.hp meaning- g·iyen in 
-iO CFH 52.'.?l 

Director tnP:tnc; 1 llt' H.eg~rJJLll Admini:::
t.raLor. 

Drnft p<T1111! :-;hall hct\"t' the meanirnl" 
_,tel forth in §12·-l.2. 

Fuf'i!it.11 "' u• t11·i11i meati;s a i11u1r1r !'SO 
statira1ary .wun 1· 01· main1 /'Sf! 11/rJdiiir'a
tion. 

Federal lune/ Alunuqer ha::> tlH' mean 
ing giYen in 40 Cl"R 52.21. 

Indian (,un'rnin:; Body has Uw mean-
rng gi\'e11 in -10 Cl:<'H 52.21. 

A!ujo1· J'S]) 11zr<et i ti cation means a 11wjrn· 
1nndihrntirn1 as 1leti1rnd in 10 CFH 52.21. 
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Afuj1n PSIJ stutiunury souru' me::urn a 
llHt}l)r statio11ciry sozirc<' a:; defined in 40 
l'FH 52.21(llHll. 

01cncr or operator means the owner or 
(,perator of any facility· or activitv sub
ject to regulation under 40 CFR s2.21 or 
by ;;u1 approved Sta•e. 

Permit or PSD permir means :.1. permit 
i;,;sued under 40 CFR 52.21 or by an ap
proved State. 

l'erson includes an i11div1dual. c01-

poration_ partnership. association. 
State. municipality. political suhdi\·i
sion of a State. and any a:;ency. de
partment. or instrumentality of the 
United States and any officer. agent. or 
employee thereof. · 

Regulated activitu or actzrity subject tu 
regulation means a major PSD stul!onurJ! 
source or major PSD modification. 

Site means the land . or water area 
upon which a major PSD stationary 
source or major PSD modification is 
physically located or conducted. in
cluding but not limited to adjacent 
land used for utility systems: as repair. 
storage. shipping or proce8sing areas: 
or otherwise in connection with the 
major PSD stationary source or major 
PSD modification. 

State means a State. the District of 
Columbia. the Commonwealth of Puer
to H.ico. the Virgin Islands. Guam. and 
American Samoa and includes the 
Commonwealth of the Northern Mar
iana Islands. 

§ 124.42 Additional procedures for PSD 
permits affecting Class I areas. 

(a) The Regional Administrator shall 
provide notice of any permit applica
tion for a proposed major PSD sta
tionary source or major PSD modifica
tion the emissions from which would 
affect a Class I area to the Federal 
Land Manager. and the Federal official 
charged with direct responsibility for 
management of any lands within such 
area. The Regional Administrator shall 
provide such notice promptly after re
ceiving· the application. 

<bl Any demonstration which the 
Federal Land Manager wishes to 
present under 40 CFR 52.21U1)(3l. and 
any variances sought hy an owner or 
opera tor under § 52.21< q Wl i shall be su h
mi tted in writing. together with any 
necessary supporting· analysis. by the 
end of the public comment. period 

40 CFR Ch. I (7-1-04 Edition) 

under § 12-UO or § 124.118. (40 CFR 
52.211 <1 \< 3; provides for denial of a PSD 
pc·rmil to a facility 01· acti\·ity when 
the' 1'\~tleral Land Manager rlem
OJht rat es that its emissions wouhl ad
\·er:.;ely affect a Cla;,;s I area even 
t lwu.gh the applicable increnwnts 
woulrl not be exceeded. 40 CFR 
52.2lrql< ll conversely authorizes EPA. 
wi tl1 thL: concurrence of the Federal 
L<1.ncl :\1anag·er and Stat;e responsiNe. 
to gTant certain variances from the 
ot.herwi se applicable emh;.,,ion limi t<i
tions t.o a facility or acti\'i ty whose 
Pmi;.;sions would affect a Class I area. l 

(CJ Varianees. authorized bv 40 CFR 
52.21 (q)(5l thrnugh (qH7l :;hall be han
clled as specified in those paragraphs 
and shall not be subject to this part. 
Upon reeeiving appropriate documenta
tion of a variance properly granted 
under any of these provisions. the Re
gional Administrator shall enter the 
variance in the administrative record. 
Any decisions later made in pro
ceeding·s under this part concerning 
that permit shall be consistent with 
the conditions of that variance. 

Subpart D-Specific Procedures 
Applicable to NPDES Permits 

* 124.51 Purpose and scope. 

(a i This subpart sets forth additional 
requirements and proeedures for deci
sionmaking for the NPDES program. 

(bl Decisions on NPDES vari:Xnce re
quests ordinarily will be made during 
the permit issuance process. Variances 
and other changes in permit conditions 
ordinarily will be decided through the 
same notice-and-comment and hearing 
proceclures as the basic permit. 

(C) As stated in 40 CFR 131.4. an In
(han Tribe that meets the statutor:v 
criteria which authorize EPA to trea·t 
the Tribe in a manner similar to that 
in which it treats a State for purposes 
of the Water Quality Standards pro
gTam is likewise qualified for such 
treatment for purposes of State certifi
cation of water c1uality standards pur
suant to section 40l(a)(ll of the Act and 
subpart D of this part. 

[.JS FH 14264. Apr. 1. 1983. as amended clt 58 
FR 67983. Df't:. 22. 1993: .59 FR 6•±313. Dec. 14. 
1994] 
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~ 124.52 Permits required on a case-by
casc basis. 

!a\ Various sect.Joni:' of pa1t. 122. sub
part H allow the Director to determi.ne. 
on a case-by-case; basis. that u:rL;dn 
concentrat,ed animal feeding' CJper
ations !§ 122.23l. cc•11ct:ntratecl acjuaLic 
animal production facilities <§ 122.2!). 
storm water discharges { § 122.26 '· and 
ccrtai11 other factli ties covered by g·en
eral permits ( § 122.28 > that do not gen
Prally require an individual iwrmit 
may lw n:qnired to olJtain an imli
vii!U<tl permit bPcause of their con
tributions t,o water pollution. 

!hi Whenever the Regional Admini,;
tnitor lleci<les that. a,11 inclividua.l p<er
mit i_s reqnired under \.his section. ex
cept as p1·oviciell in paragraph ( c 1 of 
t.his section. the Regional Adrninb
tratur shall notify tlIP dischante1· in 
writing of t.hat decision and tiv· re<l
sons for i L and shall send an ap1,J ica
t.ton form with Uw notice. The di.s
charg·er must appl~· for a permit unr1e1· 
§ 122.21 within 60 days of notice. ui!lt•ss 
permi:::;sion for a latm· date is grnnt1~d 
by the lleg·ional Administrator. The 
question whether t.he desig·n,:i,tion wa::; 
proper will remain open for con,.,.idn·
ation during the public comment pe
nod urnler §124.11 ancl in any :,,ul1se
quent hearing'. 

(Cl P1·ior to a ca.se-b~·-ca:-se <.leterrn1na
tion Uut <lll irnliYir[uH,l rwrn1it i::: rP

(tuired for a 8tonn water 1lischarge 
under this t:;ect;ion (See § 122.26<a 111 H \' l. 
lChl ;1v1. <rnd (aH9Hiiil of this chapter/. 
tlw Regional Administrator mil,\' n•
(1ui1·e thP discharger to subrnit. a pcnnit 
application or other information 1·r-
garcling t.he 1lischarge under section 308 
of t,he C'\VA. In requiring such infonna· 
tion. the R.eg·ional Administrator .~hall 
notify the dischc1.1'ger in writin2. anrl 
shall send an applic::ll.ion form witl! Uw 
notict•. The dii:;ehargt'l' must apply f'J! ,, 
pennit wiLhin 180 cLi.vs of notice. trnl<'ss 
vermission for a LLc1· <late is g'l'alited 
by the Regional A<lministratm-. The 
<1uestion wheLher Llw init.ial de::'L.!-!1H.· 
t.ion was propPl' will remain open !'01· 

consideration during the public com
ment period urnler § 12·1.ll and in ,rny 
subsequent hearing. 

[55 FR '1807!i. Nov. 16. 1900. as anwr,dpcl ,,1 60 
f•'f~ 179.'i7. Apr. 7 199.'i: ()fl FR HJ l6'1. A J ,1· JB. 
199.'i: 60 F'H 4023ii. Au.c:. 7. 199ii: IJ4 FH iiB3f>1. 
!Je<· R. l'J9~t: GS FR ~iO~H:2. l\fay fa 2000 l 

§ 124.53 

>< 124.53 State certifieation. 

(<t\ l!nd\"l' C'WA :oection i:Ol1a)(l1. EP,\ 
may not issue a pennit until a certif:
'· at ion is ~Tant.ed or wain•d in accord
;tncP wit.h that ,;r'e:Lion !Jy thP ~ta~e in 
which t.lw dischasge orig·inates or will 
l;tjg·inat.e. 

tli1 Appltcations receivt>rl wnhout a 
State certifiui.tion shall he forwarded 
iiy tlw Hegional Administrator to th• 
,·ert.ifyi.ng State agenc:;' with a l'PlJUest 
that certification be granted 01 denit>rl. 

(ci If State c1-'l't.ific:ation has not. lwi'n 
; e<.:ei'>'ecl h,v the 1,ime the draft pt:>J'l1lit is 
prepared. the H;ogional Arlm111istrator 
sha 11 send tht: certifying :-:\t.ate :tgency: 

111 A cops of'" draft permit.: 
r2l A 8tat.ernent that. B~PA cannot 

hsuc or deny the permit until the ('f'l'

t if>·ing SL\te itgency has grant.t·d m· fle .. 
niecl cnl'lifH:ation under §12-1.:'>fi. ur 
wai\·t,<l its right to certify: and 

rn1 A statnnu1t that Uw SLal.t: will lw 
deerned to have wai\·ed its right, 10 ce1'-
1 i fy unless that l'ig·ht is t'XeIThwcl with .. 
in a spe«ifled l'eci.,sonalJlt' tirnt' not tu 
•''i:Ct'<:cl t30 days lrom the <late tl;e draft 
permit 1s nMiled to t.he c«·rtif,\•ing· 
:-;taw agt'lW;,' unless the Reginnal Ar[ .. 
1ninistrator fin<ls that unusual l'ir
. un1,-;tancf'S 1·e<1u ire a J ong·F1· ti1w'. 

\di State certification shill! be grant
»d or denied within the r;casonahle time 
svecified under paragraph (cl\:3i of thi;;; 
,o;pction. T!w Stat.cc shall ;,:end a notile 
;;f its a.ctLm. inclu(ling a copy oJ any 
'crlificatir.m. to the appliccwt aml the 
Hegional ArlrniniBtrator. 

(e; Stall' certification :'.hali be in 
«1Titing a,rnl shall include: 

r l l Condi ti on;:; which are 1rn,:essary to 
issul'e cornplLrnce with the avplicabk 
p1·ovisions of C'WA sections 208(el. :~OJ. 

:102. :303. ~rnt3. and 307 an cl with appro
priate reqtiirenwnt.s of State law: 

(21 \\'ht'n the ::::\tat.e c:ert,ifies a dra,ft 
p(·n11i1 instead of a permit :tpplicat.ion. 
•. 1 n:.· con di t.ions more st,1·ingent than 
t hos\: in c he <lraft. pp rm it which the 
:->LatP rinds nH'f'ssary to meet the re-· 
'tuin·rnent~ lh;ted in paragraph 1<:Hl1 of 
this section. F•'cw Pach mo1·e st.J·ingi>nt 
condition. the C«~rtifying State ag·ency 
.shall cite the CWA 01· State law ref· 
,;cences upon which that condition is 
1,ast'll. Failure to provide such a cita
tion waivc's t!w rig·ht to certify wit.11 n' 
:;ppr:t. to th;l\, c:nnclition: aJHl 
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(3) A statement of the extent to 
which E:ach condition of the draft per
mit can be made less stringent without. 
violating the requirements of State 
law. including water quality standards. 
Failure to provide this statement for 
any condition waives the ri~ht to cer
tify or object to any les<' stringent con
dition which may be esta!Jlished during 
the EPA permit issuance process. 

~ 124.54 Special 
certification 
applications 
variances. 

provisions for State 
and concurrence on 
for section 301(h) 

(a) When an application for a permit 
incorporating a variance request under 
C\VA section 30l<hl is submitted to a 
State. the appropriate State official 
shall either: 

(1) Deny the request for the CWA sec
tion 30l<h l variance (and so notify the 
applicant and EPA l anrl. if the State is 
an approved NPDES State and the per
mit is due for reissuance. process the 
permit application under normal proce
dures: or 

(2) Forward a certification meeting 
the requirements of § 124.53 to the Re
gional Administrator. 

(b) When EPA issues a tentative deci
sion on the request for a variance 
under CWA section 301.( h >. and no cer
tification has been received under 
paragraph (al of this section. the Re
gional Administrator shall forward the 
tentative decision to the State in ac
cordance with § 124.53< bl specifying a 
reasonable time for State certification 
and concurrence. If the :::>tate fails to 
deny or grant certification and concur
rence under paragraph (al of this sec
tion within such reasonable time. cer
tification shall be waived and the State 
shall be deemed to have concurred in 
the issuance of a CWA seC'tion 30l(h) 
variance. 

< c) Any certification provided by a 
State under paragraph <al<2) of this 
section shall constitute the State·s 
concurrence (as required by section 
30l(h)l in the issuance of the permit in
corporating· a section 301<h l variance 
subject to any conditions specified 
therein by the State. CWA section 
30l(h) certification and concurrence 
under this section will not be for
warded to the State by EPA for recerti
fication after the permit is:mance proc-

40 CFR Ch. I (7-1-04 Edition) 

e:-;s: States must specify any conditions 
required by State law. including· water 
quality standards. in the initial certifi
cation. 

~ 124.55 Effect of State certification. 
r al When certification is required 

under CWA section 401( a H li no final 
permit shall be issued: 

( 1 l If certification is denied. or 
(2) Unless the final permit incor

porate:-5 the requirements specified in 
the certification under§ 124.53( e ). 

(bl If there is a change in the State 
la\v or reg·ulation upon which a certifi
cation is based. or if a court of com
petent jurisdiction or appropriate 
St.ate board or agency stays. vacates. 
or remands a certification. a State 
which has issued a certification under 
§ 124.53 may issue a modified certifi
calion or notice of waiver and forward 
it to EPA. If the modified certification 
is receiYed before final agency action 
on the permit. the permit shall be con
sistent with the more stringent condi
tions which are based upon State law 
identified in such certification. If the 
certification or notice of waiver is re
cei \'ed after final agency action on the 
permit. the Regional Administrator 
may modify the permit on request of 
the permittee only to the extent nec
essary to delete any conditions based 
on a condition in a certification invali
dated by a court of competent jurisdic
tion or by an appropriate State board 
or agency. 

(Cl A State may not condition or 
deny a certification on the grounds 
that State law allows a less stringent 
permit condition. The Reg·ional Admin
istrator shall disreg·ard any such cer
tification conditions. and shall con
;.;ider those conditions or denials as 
waivers of certification. 

( d l A condition in a draft permit may 
be chang·ed during agency review in 
any mamwr consist.ent with a certifi
cation meeting the rec1uirements of 
§ 124.53t e ). No such changes shall re
quire EPA to submit the permit to the 
State for recertification. 

< e) Review and appeals of limitations 
and conditions attributable to State 
cerlification ;,;hall be made through the 
applicable procedures of the State and 
may not be made through the proce
dures in this part. 
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1f; Nothing in th ts :-;<·ction ::ihall ,1ffect 
EPA';,; obligat,ion to comply wHh 
§ 122 47. See C\VA section 301(1.iH 1 i( Ci. 

[48 FH l 12fl-1. Apr 1. 198:l. as amen1lPC! it t fi!i 
FR JOD12. !'vfa:,· lf>. 2000i 

* 124.56 Fact sheets. 
( Applirn/1/e to Slute proqrwn.. :ce 

§ 123.25 (NPDESJ.) In addition to nteet
ing 1 Jw l'equirement;:; of § 124.8. N PDES 
fact sheets shall contain the following: 

Ut l Any calculations or ot.her nec
essal'y explanation of th<) derivation of 
specific effluent 1imi1-<1tion:s and t·o1Hii

Uons 01· starnlanls for sew:ig·e sludg·e 
use or dic;posal. including a cit.at ion to 
the applicable effluent 1 im i la Uon 
guideline. performance stMHlan1. or 
standard fo1· spwag·e sluclge use <•I' diii
pornll n,s l'Plpired by § 122.44 arnl n·asons 
why tlwy are applicable or an t•xpla
nation of how thn alternate effluent 
limitations were dE'Velopecl. 

<li 1\.l 1 When the Jraft permit. cont a ins 
any of the following conditions. ,:rn ex
planation of the n;asons that such con
dition~< are appiic<tblt~: 

(i l Limitations to control toxk pol
lutants under §122.cHU•J of this clupter: 

iii l Limitations on inte1n'1.l W<lste 
s1,rearns under § 122.-:151 i l of th is cliaptcr: 

iliil Limitation:-; on indic:lior pollut-
an t::; under § 125.3( g i of this cha pt t·~·: 

(iv1 Limitations ,;et. on a ca'..;e-Ji.\·-u,,e 
basi:.; under§ 125.3 (C H2i or 1c 1dl cf thi:-o 
c:ha.pter. or pursuant to ~'''-Lion 

rn51dli4 l of thf' C\YA: 
iv 1 Limitations to meet the cl'ih:ria 

for permit issuanci' umler § 1:22. !1: l of 
thlis cllaptt•r. or 

t vi 1 \\'aive1·s from monitorin:..:· re-
qui!·en1c'n t.s granted undf'r § 122. l J1;c1 of 
thl:,; chapt.er. 

.21 F'ol' every permit to lw isSllPt1 to a 
tn;atrnent work;o ()Wned h;.' a llf'nmn 
otlH'1· than a ~L-tte 01· muni(ipa1i1 v an 
expLuMtion of the Direct.or's ck, ision 
011 rvguhition c•f nst;n; umler § 122.Hi rnJ. 

1c1 WhPn appropriat.e. a sketch 11r <le
tai lHl description (Jf the loc:1 ti!Jn uf t lw 
cliscllarg-e or res2:ulated act.i\·it \' lle
sc1·ihetl in the applkat.ion: anrl 

(ell Fol' RPA-isSUPll NPDE:S perniits. 
the requirement::: uf <WY State 1·;~1 Lifi
cation under§ 124.5:3. 

(ei F'ot· permits tlmt. inch1de a sl'waize 
slmlge lanu applic;1tion plan under 40 
CFR. 501.15rnH2Hixl. a lJrief description 
of' how e<tch of tht' required elPJnf'lits of 

§ 124.59 

the iancl appli<.ation phrn are addressed 
in the perrni t. 

'i8 FR 142!i!. . .\p1. 1. 1983. '·'" 11rr.t'!illt'd at 1:1 
FH '.380.SJ. ;-;ppt. 2o. 198-1: ')4 FE. 18786, l\fav 2. 
Hl89 GS FH :~0!112. l\L;\· lfi. 20001 

~ 124.57 Public notice. 

\<l 1 Secti1•11 3Jf)(u) IC(/1U·sls ruppi!cuhle lo 
Stull' prn,,nums .. we §123 :':5) In adtlition 
to t.he infortnation required under 
§ 124. lO(d l( Ii. pul.lllc notke of' a11 NPDE;:; 
1lr:tft pennit fo1· a discharg·e where r. 
CWA sedirm :ll6ia1 request has been 
filed under§ 122.2111) shall incltiile: 

r11 A statement t.hat the thermal 
omponent of the disc11argt' is subjh:t, 

to effluent limitations unc\p1· CWA sec
Lion 301 or 306 and a 1Jrief tlet<cription. 
including a riuantit.at,ivf' stat.t'n1Pnt. of 
the therrnal dfluent limitat1c1n:;; pro
posed undE'! se«.·ticrn. 301 01· :306: 

t2l A st<iteme1~t that a sect.Jnn 316(a 1 

re<1uest hcts been filecl <lml that aiter
nativP !t'ciS ;;t1·i11gent t•fflut>nt limitil
tions ma~· lJe irnposed on the t,!Jprrnal 
,,·ornpc1nen t of t lw di:schd.rge under sec
' ion :3161a1 and "' brief tlf~sc1·iption. in-
1·1 uding n 111iant it.ativt~ st.atemt•11t.. of 
tl-ie a1te1·n;:t.ti1:c' ef1l.uen1 lirnit.21.tions. if 
-rn~r. included in the n~CJllc~::\t,: a11d 

C3l 1f tilt• applicant lm;:; filell an earl\ 
_..;crt-:eninµ· re<fLH:•:..,t undPJ' ~ 125.72 fot' 0:·1 
:-wctiun :nG(a) \'ariai1cc. :.t stat.ernent 
that the ;1pplica11t ha.,; ,;uhmit tt•d such 
't plan. 

1 lJ • [HPSf'l'\'E'cl ! 

:-rn FR ll:l!il. Alli 1. 198~l: ~)()FR G941 Feb. 19. 
HJB;), a.:.; anit1l1d:_.d :d r;,) FH. >WDl:!. J\f::·t\" 1.:-). '.lOOO] 

~ 124.58 IHesE'rvedl 

~ 124.59 Conditions requested by the 
Corps of Engineers and other gov
ernment agencies. 

ulpplicu!>i« !:1 Slate 7Jro_qn1111s. s1'i' 

-~ J::l.25 U\"f'IJF«<:.' 
rai If dnnnv thi• comment P"riocl for 

rn NPDE:-1 1lrilft. pe1:mit. t!w Di;:;nict 
1'~ngi rn•,3r ,u\vio<e:' the Director in writ
: ng tlln.t ttnv r~ O!':tg·p and na,\·Jg-a,t.ion of 
.-w~- of tlH·· watt'.l'::; of tlw Unitc<l States 
woulcl ])p su11sLrntia,llv irnpaired by tlw 
"ranling uf a P''t·:nit. tht' ~wrmit sha.11 
lie denied ctnd th;· ,ippli 1_,n1t H) notified. 
If the Dlf'trict K11gi1wer aclvised U.1e Di
!'ect.or Lhat imposing· ::1pecifie<l condi
tions upon Uw permit is necessary to 
clVO.icl any sul1stantial irnpairmt:n1 of 
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anchorage or navigation. then Che Di
rector shall include the specified condi
tions in the permit. Review or appeal 
of denial of a permit or of condit,ions 
specified hy the District. Engineer shall 
be made through the appllcahle proce
dures of the Corps of Engineers. and 
may not be made through the proce
dures provided in this part. If the con
ditions are stayed by a court of com
petent jurisdiction or hy applicable 
procedures of the Corps of Engineers. 
those conditions shall be considered 
stayed in the NPDES permit for the 
duration of that stay. 

(bl If during the comment period the 
U.S. Fish and Wildlife Service. the Na
tional Marine Fisheries Service. or any 
other State or Federal agency with ju
risdiction over fish. wildlife. or public 
health advises the Director in writing· 
that the imposition of specified condi
tions upon the permit is necessary to 
avoid substantial impairment of fish. 
shellfish, or wildlife resources. the Di
rector may include the specified cornli
tions in the permit to the extent they 
are determined necessary to carry out 
the provisions of § 122.49 and of the 
CWA. 

(cl In appropriate cases the Director 
may consult with one or more of the 
agencies referred to in this section be
fore issuing a draft permit and may re
flect their views in the statement of 
basis. the fact sheet. or the draft per
mit. 

[ 48 FR 14264. Apr. 1. 1983. as amended at .54 
FR 258. Jan. 4. 1989] 

§ 124.60 Issuance and effective date 
and stays of NPDES permits. 

In addition to the requirements of 
§§ 124.15. 124.16. and 124.19, the following 
provisions apply to NPDES permits: 

(a) Notwithstanding the provisions of 
§ 124.16(a)(l), if, for any offshore or 
coastal mobile exploratory drilling rig 
or coastal mobile developmental drill
ing rig which has never received a final 
effective permit to discharge at a 
"site." but which is not a "new dis
charger" or a "new source." t.he Re
gional Administrator finds that com
pliance with certain permit conditions 
may be necessary to avoid irreparable 
environmental harm during the admin
istrative review. he or she may specify 
in the statement of basis or fact sheet 

40 CFR Ch. I (7-1-04 Edition) 

t.hat those conrlitions. even if con
tested. shall remain enforceable obliga
tions of t.he discharger during adminis
trative review. 

ilrnll As provided in §12·i.16(al. if an 
appeal of an initial permit decision is 
filed under § 124.19. the force and effect 
of the contested conditions of the final 
permit shall be stayed until final ag·en
cy action under § 12·i.19< fl. The Regional 
Administrator shall notify. in accord
ance with §124.16(a)(2)(ii). the dis
charger and all interested parties of 
the uncontested conditions of the final 
permit that are enforceable obligations 
of the discharger. 

12l \\.hen effluent limitations are con
tE'sted. but the underlying control 
technolo~·y is not. the notice shall 
identify the installation of the tech
nology in accordance with the permit 
compliance schedules (if uncontested) 
as an uncontested. enforceable obliga
tion of the permit. 

<3l \Vhen a combination of tech
nologies is contested. but a portion of 
the combination is not contested. that 
portion shall be identified as 
uncontested if compatible with the 
comlJination of technologies proposed 
by the requester. 

( 4 l Uncontested conditions. if 
inseverable from a contested condition. 
shall be considered contested. 

<5l Uncontested conditions shall be
come enforceable 30 days after the elate 
of notice under paragTaph (b)(l) of this 
section. 

(6l Uncontested conditions shall in
clude: 

( i 1 Preliminary design and engineer
ing· studies or other requirements nec
essary to achieve the final permit con
ditions which do not entail substantial 
expenditures: 

(ii) Fermi t conditions which will 
have to be met regardless of the out
come of the appeal under § 124.19: 

(iii l When the discharger proposed a 
less stringent level of treatment than 
that contained in the final permit. any 
permit conditions appropriate to meet 
the levels proposed by the discharger. 
if the measures required to attain that 
less stringent level of treatment a.re 
consistent with the measures required 
to attain the limits proposed by a.ny 
other party: and 
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(i\') Construction activities. K\H h as 
segTeg>1tion of wasli• strearns or instal
lation of equipment. which would par
tially rneet the final permit conditions 
and could also be used to achieve the 
Lli8c:lrn.rf!·er'::; propnsh1 alternative con
clILions. 

(cl ln addition to the requirements of 
§124.16(c)(2l. when an appC'al b filed 
undt'I" §124.19 on an apvlication for a re
newal of an exis~ing permit and upon 
written request from the applicitut. the 
H.eg·ional Adrninistrator may dt•!!'t e re
quiremeuts from the exii::ting· IJt!rrnit 
which unnecessaril\' clupih'<ttc 
unc:ontestt•d pt'O\'ision:,; of tltt' n•:·.1 lW1'

rn1t. 

~ 124.61 Final environmental impact 
statement. 

Nu final NPDES PPl'mit fol ·\ unv 
source shall be it,;sued until at lr~<1St 30 
da:F' after t1w elate of isdmtn(·.;· c;f a 
fi rn:, i environmental impact. stat.t.·n:.en t. 
if one is reqll.ired under ·Hl C:FH 6.805. 

~ 124.62 Decision on variances. 

<il./!p/icahle to S!ulc prugrw;1\, set: 
§ i:.!3.25 r:VPDESJ.) 

ia l The Directol' nii~:, grant 01· lleny 
request.s for the fnilowing vanances 
(subject to FiPA olJjE•ction under§ 123.H 
for State permitsl: 

(J.; Jo-:xtensions under C\VA se<.·Lion 
30l(i l 1xi.sed on delay in cornpietic>n of <i. 

publidy owned treat.ment works: 
<21 After consultation with t.lw Re

g·ional Aclmini.stratol'. extensions under 
CW A section 301< kl based on the u:-;e nf 
innovative technology: or 

(31 Variances urnler CWA st:·ction 
816\al for thermal pollution. 

(b: The State Director may deny. or 
forward. to the Regional Administrator 
with a written concurrence. or submit 
to EPA without recommeml<tt.ion a 
completed request for· 

(1 ! A variance based on the economic: 
cap~{ ~"Jili Ly of tJ1e a.pplicant u1Hh·r C\'"1/ ~~ 
seel-1'.lrl '301.l c 1: or 

t~?: _~\ v;::i~l'J_finct~ b;J,~e(i ui1 \Vatc·r r1.Jal:it.\ 
re L.t t 1.:;d t.·:fi1 uen L 1~1 ni La Li en~, u n(l\:· ~ C~\V ~\.. 

oiection ~)(J2(b)(2l. 
\Cl ~f.h{-; Iteg-ional ~.;.dn1inj,strRL01 t~~ay 

di:-.~r1y. fUl'\vartl .. or subrnlt to the EP .A •. 
Office Dil'ector for \\'ater Enforcanent 
and Permits 'vith a recommendation 
for approval. a re(iue.st for a yariance 

§ 124.63 

listed in parau mph < b J of t.lds section 
that is fO)'W<lr<l<>cl b;,' Glw Sta tt' 
Director. or that is submitteu to the 
Regiona.l Aclministrat.or by t.he l'e
lJUester wlH'l'P F:PA is the pHmit.ting 
~rnthorit.\ 

1 d l 'Th<' l•~P A Office Director for 
Watt~1· Enfon:enwnt. anc1 PPrmits mav 
,tpprove or <frn:v any variance request 
:,;ubrnittcd unc!er paragTd,ph 1ci of this 
,;pction. If 1 ht· Office Director approves 
the varian1:e. t.rk Director md.y prepm·e 
<t tlndl P"l'rniL invo1po1":cting Uv.~ \'al'i
,lllCP. Any pul.lic notice of el dntfL per
mit fol' which "' variancc- 01· rno<lifiu1-
: wn has I •een approved 01· <ler1i<·d :'<hall 
idenrif:v th<- <1pplieable proce<lures for 
-tlJptcaling t rn1 decision ~11:der s 124.64. 

<ei ThP ;-;tat.t> Director m::ty Jeny en· 
forward to the A.llmini.':'trator 1 or Ji is 
tleleg·ate: witl1 a »vTitten c01wurTi•nc-e a 
' .. ·omp1ett-•ll r1·quest for: 

( 1 l A \'81·ia;1," b<'i:'·,~d on t.lie presence 
of "funclanit.•nt.,tli:-.· diffPrPnt factors" 
trorn tbos" ()11 whi<·h an effluent limiLl .. 
Lions guii1~0 li1w was based. 

(2l A v2u·i<1.nc-•· lx1.se1l upon certain 
water quality factors urniPl' C\VA :'\f>f· 

t.i on 301 ( ~-n 
(f) The 1\drnrnistrator 101· his dele

gate) n1as gTant 01 deny a request for a 
varia.nce l it.;tt>d in paragTaph ! t' 1 of this 
section that b tonvard,~d by the State 
Director. en· Lh:tt. b suhmit.ted to EPA 
hy the reque"~'J~1· '.\here EPA is the pt;r
mitt.ing· authority. If Uw A<lminic<
t.rator ! or his deieg·ate \ 'tpproves tlu' 
variance. the 8Late Dlrector or Re
tnonal Allrnini:it.rator 1na.y prepare a 
draft pennit incorporating !.he vari
ance. An:; puh11c: notice of a di'aft per
mit for which a variance or modifica
uon has been appn,vell or Llenied sba,ll 
identify the· applicable prnceuures foe 
<1.ppealing t.hat decision nntl8r § 12':!.64. 

l q3 FR 14264. ,\ 1·:· 1 rns:l: 50 FR 69·11. Fel) 18. 
i98f,_ '"" <H11enderl at 51 ~'R 16030. Apr. 30. 1986: 
·,.i FR 256. i;;,g_ .Jan. i 1989] 

-~ 124.63 Pron•dures for variances 
when EPA if' the permitting author· 
ity. 

;:·:.;In ::::~.ate:·~ '".;ht.'l'e ET'.A is the per1l'~'it 
issEing ~··{.,_tt,.hori~·~i <:Lnd c·i reque~t for ~.i 

·\rarianct: .~s :"'iled <l.8 required l(V § 122.21. 
t.l1e refrue:-~t sl~rdl r;e processed as f.=>l-
1 ev\rs: 

(l)(i) If. at t!Je time. that a request 
ior a varLt1we ).;;,serl on the presence of 
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fundamentally different factors or on 
section 301(g) of the CWA is submitted. 
the Regional Administrato1· has re
ceived an application under § 124.3 for 
issuance or renewal of that permit. but 
has not yet prepared a draft permit 
under § 124.6 covering the discharg·e in 
question. the Administrator (or his del
egate) shall give notice of a tentative 
decision on the request at the time the 
notice of the draft permit is prepared 
as specified in §124.10. unless this 
would significantly delay the proc
essing of the permit. In that case the 
processing of the variance request may 
be separated from the permit in ac
cordance with paragraph (a)(3) of this 
section. and the processing of the per
mit shall proceed without delay. 

(ii) If. at the time. that a n~quest for 
a variance under sections :30l<c> or 
302<b)(2) of the CWA is submitted. the 
Regional Administrator has received 
an application under § 124.3 for issuance 
or renewal of that permit. but has not 
yet prepared a draft permit under 
§ 124.6 covering the discharge in ques
tion. the Reg"ional Administrator. after 
obtaining any necessary concurrence of 
the EPA Deputy Assistant Adminis
trator for Water Enforcement under 
§124.62. shall give notice of a tentative 
decision on the request at the time the 
notice of the draft permit is prepared 
as specified in § 124.10. unless this 
would significantly delay the proc
essing of the permit. In that case the 
processing of the variance request may 
be separated from the permit in ac
cordance with paragraph (a)(3l of this 
section. and the processing of the per
rni t shall proceed without delay. 

(2) If. at the time that a request for 
a variance is filed the Regional Admin
istrator has given notice under §124.10 
of a draft permit covering the dis
charge in question. but that permit has 
not yet become final. administrative 
proceedings concerning that permit 
may be stayed and the Regional Ad
ministrator shall prepare a new draft 
permit including a tentative decision 
on the request. and the fact sheet re
quired by § 124.8. However. if this will 
significantly delay the processing of 
the existing draft permit or the Re
gional Administrator. for other rea
sons. considers combining the variance 
request and the existing draft permit 
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inacl,·isalJle. the request may be sepa
rated from the permit in accordance 
with paragraph (a)(3) of this section. 
and the administrative dispositon of 
the existing draft permit shall proceed 
without delay. 

( 3 l If the permit has become final and 
no application under § 124.3 concerning 
it is pending or if the variance request 
has been separated from a draft permit 
as described in paragraphs (a) {1) and 
(2) of this section. the Regional Admin
istrator may prepare a new draft per
mit and give notice of it under §124.10. 
This draft permit shall be accompanied 
by the fact sheet required by §124.8 ex
cept that the only matters considered 
shall relate to the requested variance. 

[48 I<'R H26·L Apr. 1. 1983. as amended at. 51 
FR 16030. :\pr. 30. 19861 

~ 124.64 Appeals of variances. 

(al When a State issues a permit on 
which .EPA has made a variance deci
sion. separate appeals of the State per
mit and of the EPA variance decision 
are possilJle. If the owner or operator is 
challenging the same issues in both 
proceedings. the Regional Adminis
trator will decide. in consultation with 
State officials. which case will be 
heard first. 

tbl Varietnce decisions made by EPA 
may l)e appealed under the provisions 
of§ 124.19. 

rcl Sto.IJS for section 301(g) variances. If 
an appeal is filed under § 124.19 of a 
variance requested under CWA section 
:301(g·l. any otherwise applicable stand
ards and limitatiorn; under CWA sec
tion :301 shall not be stayed unless: 

( 11 In the judgment of the Regional 
Administrator. the stay or the vari
ance soug·ht will not result in the dis
charge of pollutants in quantities 
which may reasonably be anticipated 
to pose an unacceptable risk to human 
health or the environment because of 
lJioaccumulation. persistency in the 
environment, acute toxicity. chronic 
toxicity. or synerg·is tic propensities; 
;:tnd 

<2l In the judgment of the Regional 
Administrator. there is a substantial 
likelihood that the discharger will suc
ceed on the merits of its appeal: and 

(3) The discharger files a bond or 
other appropriate security which is re
quired by the Regional Administrator 
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to assure timely compliance with the 
requirements from which a varianve is 
,;ought in the event that the appeal is 
unsuccessful. 

( d l Stay:,, for variances other than 
section 30l(gl variances are govenwtl 
by§§ 124.16 and 124.60. 

I •18 FR 14264. Apr. 1. 198:). a,; anwrnled ill 65 
FR 30912. May 15. 2000 i 

* 124.65 [Reserved] 

§ 124.66 Special procedures for deci
sions on thermal variances under 
section 316(a). 

(a) The only issues connected with 
issuance of a particular permit on 
which EPA will mal;;:.r:' a fimll Agt'ncy 
decision before the frnal permit is 
issued under §§ 124.lf> and 124.60 a,re 
whether alternative pffluent limita
tions would be justified unde1 C\:VA sec
t.ion 316< al and whet.her cooling water 
intake structures will use the best 
available technology under st•d ion 
316<b1. Permit applicants who wish an 
early decision on these~ issues should 
request it. and furnish supporting rea
sons at the time their permit appliea
tions are filed unde1· § 122.21. The Re
gional Administrator will then dt>cille 
whether or not to make an early deci
sion. If it is granted. both the early de
cision on C\VA section ~316 (a) or (bl 
issues and the grant of the balance of 
the permit shall lw considered permit 
issuance under these regulations. and 
shall be subject to the same require
ments of public notice and comment 
and the same opportunity for an appeal 
under § 124.19. 

<bl If the Regional Aclministrato1-. on 
review of the administrative record. 
determines that the information nec
essary to decide whether or not. the 
CWA section 316<al issue is not likely 
to be available in t.imP for a decision 
on permit issuance. thl~ Regional Ad
ministrator may issue a permit under 
§ 124.15 for a term up to 5 years. This 
permit. shall require achievement. of 
the effluent limita Lions initially pro
posed for the thermal component of the 
discharge no later thall the date other
wise required by law. However. thP per
mit shall also afford the permit.tee an 
opportunity to filt~ a demonstration 
under C\\l A section 316< a) after con 
ducting such studies as are required 

Pt. 125 

unde1· 10 CFR part 125. sul;part H. A 
new clischaq.rer may not exceed thi~ 

thermal pffluent limitation which i;; 
i11itially propost~d unless and until its 
C'WA section 316! al variance request i::
finally approvefl. 

! cl Any proceeclin~· ht>ld tmch·1· para
gTaph !ai of this St'ction sh<'l.11 he puh
licly noticnl a;; required by § 121.10 and 
:-!hall be conduct.eel at a lime allowing 
the pern1itt.ee to Lake nec<~ssary meas
ures to nwt't LhP final compliance clatt' 
in the event its l't'l!Uest. for moclifica
t 10n of thermal limits is denit~cL 

(cl l WhenPver the Reg·ional Aclminis
t rat.or clefrrs the dechiion under CWA 
st•ction 316< a). a.ny rlecision tmder sec
tion 3161 bl may he cleiPrrerl. 

[ -18 F'R H2G1. Apr 1. l~J83. as ,, mt'IHle(\ J. t fi5 
FR 30912. J\foy 15. :20001 

PART 125-CRITERIA AND STAND
ARDS FOR THE NATIONAL POL
LUTANT DISCHARGE ELIMI
NATION SYSTEM 

Subpart A-Criteria and Standards tor Im
posing Technology-Based Treatment 
Requirements Under Sections 301(b) 
and 402 of the Act 

t:JS.1 Purpose and ~vove. 
1:25.2 Definitions 
1:!5.3 Technolog~·-hased treatment rel1uire

n1ents in pi~r1nit8. 

Subpart B-Criteria for Issuance of Permits 
to Aquaculture Projects 

.125.10 Purpr•f:t: f\!Hl scope. 
123.11 Crit.p1·i<1 

Subpart C !Reserved) 

Subpart D-Criteria and Standards for De· 
termining Fundamentally Different Fac
tors Under Sections 30 l (b )( l )(A}, 
301 (b)(2) (A) and (E) of the Act 

1~5.:30 Pu1·po:->P ;.u~1l s('ope. 
125.31 CritPtia. 
l 2EJ.32 Met ll•Hl or appl lc:;llion. 

Subpart E-Criterla for Granting Economic 
Variances From Best Available Tech
nology Economically Achievable 
Under Section 301 (c) of the Act [Re
served] 
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Subpart F-Criteria for Granting Water 
Quality Related Variances Under Sec
tion 301 (g) of the Act [Reserved] 

Subpart G-Criteria for Modifying the Sec
ondary Treatment Requirements Under 
Section 301 (h) of the Clean Water Act 

125.56 Scope and purposf'. 
125.57 Law ernven1ing issuan"e of a sect ioJJ 

301\h) modified permit. 
125.58 Definitions. 
125 .. 59 General. 
125.60 Primary or equl valc>nt tl'ea t Tn<'nt re

quirements. 
125.61 Existence of and cornplhrnce with <•P· 

plicable water quality :;tamlanl.s. 
125.62 Attainment or maintenann: of water 

quality which as~:ures protection cd pull
lic water supplies: aRsures the protection 
and propagation of <l lJali11Ketl. indige
nous population of shellfish. fish. ancl 
wildlife: ancl allows recreational acti\'i
ties. 

125.63 Establishment of <L !ll(Jnitol'inc: prn-
gram. 

125.64 Effect of the diw~han:·e on uther point 
and nonpoint sources. 

12f,.6:i Urban area prntreatrnent prugrarn. 
125.66 Toxics control progTam. 
125.67 Irwreatie in effluent \·olunw o: 

amount of pollutants discharged. 
12;i.68 Special conditions for tiection 30lr h 1 

modified pennits. 
Al'PE:-lllJX TO St:nP . .\WJ' G--Al'l'LJf'\Sl' Q1·;.:,.;. 

TIO'.':?\ .. \ mE F()j{, Monrl·'H",\'1'11 ::\ ( ;}<' ::)El'· 
(J'.\J'l.-\H \.' TH.EAT'.\IE:\T Rl·:(/\'IH.J·::\IE'.\TC'. 

Subpart H-Criteria for Determining Alter
native Effluent Limitations Under Sec
tion 316(a) of the Act 

12.5. 70 PurpoEe and scope. 
12fi. 71 Definitions. 
125.72 Early screening of <ipplil'ations for 

section 316\al varianceR. 
125. 73 Criteria and 8tandards for the flAter

mination of alternati\·e effluent limit a
t.ion~ under section 816Utl. 

Subpart I-Requirements Applicable to 
Cooling Water Intake Structures for 
New Facilities Under Section 316(b) of 
the Act 

120.80 What a1·e the purpose an.J scope uf 
this subpart'? 

125.81 Who is subject to \.ilis ;;u!Jp<in·:' 
125.82 \\'hen must J comvlY w:tl: this ;;_;lJ. 

part'! 
125.83 What ,;pecial cletinit.ions ,;ppl~· to thif' 

suhpart9 

125.84 As an owne1· or opernt.01· oi a new fa .. 
cility, what must I do to comply ,,·ith 
this subpart? 

125.85 May alternative requirenHmt.s lJe ~w
thorized? 
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i2;,_sfi . .\:s an owner or operator of a new fa
cility. what must I collect and submit 
·,1-hen I apply for my new or rrissue<l 
:\PDES permit? 

12ri.87 As an owner or opern.t.01· of" new fa
cilit.\·. must I perform monitoring'! 

12:\.88 . .\s an owner or operator of a new fa
cility. must I keep records and report 0 

12:\.89 As the Directo1. what must I do to 
1:omph· with the requirements of this 
C'ULp<irt'? 

Subparts J-K [Reserved] 

Subpart L-Criteria and Standards for Im
posing Conditions for the Disposal of 
Sewage Sludge Under Section 405 of 
the Act [Reserved] 

Subpart M-Ocean Discharge Criteria 

12.~.120 Scope and purpose. 
u;,.1:-;1 Defini t.ions. 
l:b.122 Determination of unreasonable deg

ratln ti on of the marine e>nvironnwnt. 
12C>.12'.3 Permit req_uirement~. 
126.12-1 [nformation requil'1od to h<> sub

mitted hy applicant. 

c\l"rIJ()f:ITY: The Clean \Vater Act. 3:3 lU3.C. 
12f>l et seq .. unless otherwise noted. 

:'it.Tl:n:: +! FR ~{2948. June 7. 1979. unless 
. 't he1wise noterl. 

Subpart A-Criteria and Standards 
for Imposing Technology
Based Treatment Require
ments Under Sections 301 (b) 
and 402 of the Act 

* 125.1 Purpose and scope. 

'I'his subpart establishes criteria and 
:otandanls for the imposition of tech
nolog·y-based treatment requirements 
in permits under section 30l(bJ of the 
Act. including· the application of :BJP A 
promulgated effluent limitations and 
case-by-case determinations of effluent 
limitations under section 402(al(ll of 
the A.CL. 

~~ 12i'i.2 Definitions. 

Fur ti1e purposes of this pan. any ref
erence to the Act shall mean Lhe Clean 
\\'n.ter ~-"-ct of 1977 1 CWAL Unless other
·.vise note<l. the definitions in parts 122. 
123 and 124 apply to this part. 

l·l5 FR 33512. l\Iay 19. 1980] 
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* 125.3 Technology-based treatment re
quirements in permits. 

(a J General. Teclrnolog·y-baseJ treat
ment. requirements under section ~Ol(bl 
of the Act represent the minimum 
levd of control that must lw impose<l 
in a permit. issued under section 102 of 
the A<.:t,. (See §§ 122.41. 122.42 and 122.44 
for a rliscussion of addi lion al or nHH'\0 

stringent ef11uent limitations and l.·on
ditions. l Permits shall contain tht' fol
lowing· technolog-y-basecl treatme•nt l'f:" 

(! uiremen ts in accordance with t.l1e fo !
lowing· statutory deadlines: 

(1) F01· POTW's. pf11uent limitaticrns 
based upon: 

Iii ~econdary t.reatment-·from date 
of permit issuance: ancl 

(ii l The best practicable waste t.n"at.
ment Lechnology -not later than .Jul:v 
l. 198.1: and 

(2) For dischargers other than 
POTWs except as provided in § 122.2~)«1 l. 
effluent limitations requiring: 

< il 'rhe best practicable control tech· 
nology currently available (BPTl--

(A l For effluent limitation::; promul
gated under Section 304( bl afte1· ,Janu
ary 1. 1982 and requiring a level of cm1-
trol substantially greater or based on 
fundamentally different control tech
nology than under permits for an in
dustrial category issued before ,;uch 
date. compliance as expeditiously a::; 
practicable but in no case later t,han 
three years after the date such limita
tions are promulgated under section 
304(bl and in no case later than March 
31. 1989: 

(B) For effluent limitations estab
lished on a case-by-case basis based on 
Best Professional Judgment ( BPJl 
under Section 402(a)(l)(B) of the Act in 
a permit issued after February 4. 1987. 
compliance as expeditiously as prac
ticable l>U t in no case later than three 
years after the date such limitations 
are established and in no case later 
than March 31. 1989: 

(CJ For all other BPT effluent limita
tions compliance is required from the 
date of permit issuance. 

(ii l For conventional pollutant.s. tlw 
best conventional pollutant control 
technology (BCTl--

( Al For effluent limitations prornul
g·ated under section 301Cbl, as expedi
tiously as practicable but in no case 
lat.er than three years after the thtte 
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sud1 limitat.ion,; are promulg·at<)d 
under section ~30 11\ bl. n.niJ in nu cctfw 
later than March 31. 1989. 

1Bl For dfluent limitations estab
lished on '' case-by-cast• (BPJ\ basis 
under section 402ra)(lHBl of the Act in 
a permit i,;.-,;ued after Feln·uary 4. 1987. 
compliancP as expedlt.iously a,; prac
ticable but .in no case later th,111 t.hree 
.v<·ar~~ after the d;-tk such 1 imi t.a t.ions 
are established <'1.ncl in no casP hter 
than March ;31. 1989: 

'iii l For a 11 t.oxic pollutants referred 
t.[) in Committee Print No. 95--30. Homw 
C'ommittet' on Public Works and 
Transportation. the best availablt' 
t t'Chnology economically achle\·ab le 
1HAT1-

1.A 1 For dHuent limitati.ons estah-
11,;hed un(it'l' section 304rbJ. as cxnecli
t wusly as pi-act.lcable but in no ·case 
litter than three years after the date 
such limitation::; are promulgated 
under sect ion :3041 lJ l. and in no case 
L1.ter than March 31. 1989. 

1 Bi For 1wnnit,:0 issued on a <«1.8e-1.Jy
"ase (Bl\J \ basis under section 
!02( a H 1 H B • of the Act after I<'e bruary 4. 
19B7 e::>talilishing BAT effluent 
limitations. compliance is required as 
expeditiou:oly a::; practicable but in no 
case later than three years after the 
date such limitations are promulg·ated 
under sect.ion 3040JJ, and in no case 
Ja.ter than March 31. 1989. 

(ivJ For all toxic pollutants other 
than those listed in Committee Print 
No. 95-30. efnuent limitations based on 
HAT· 

(Al For effluent limitations promul
gated under sect.ion 304(b) compliance 
i:' required as expeditiously as prac
ticable. but. in no case later than three 
\ears after the date such limitation:0 
:u·e pro mu lg·atell under section 304( bl 
and in no c·ase later than March 31. 
1989. 

(Bl For permits issued on a case-by
case ( BPJ l basis under Section 
102(aH1HBl of the Act after February 4. 
!987 establishing BAT effluent limita
t10ns. compliance is required as expedi
tiously as practicable but in no case 
later than 3 years after the date such 
limitations are established and in no 
Lase later than March 31. 1989. 

\ v l For all pollutants which are nei
ther toxic nor conventional pollutants. 
effluent limitations based on BAT--
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(Al For effluent limitations prnnrnl
gated under section 304<1i). compliance 
is required as expeditiously as 
practicable but in no case lat <~r than 3 
years after the date such limitations 
are established and in no case later 
than l\'Iarch 31. Hi89. 

(Bl Fol' permits issued on a case-liy
c::u;e IBPJl ba::;is under section 
402(aHl)(Bl of the Act after Fehnrnx:v 4. 
1987 establishing BAT effluent. limita
tions compliance is l't'qutred as t'Xpedi
tiousl:v as practicable but in no case 
lat.er than three years after the elate 
such limitations are est.ablislwrl and in 
no case later than March 31. 1989. 

(bl Statutor.11 naianc,'s und c.t!cnsions. 
(1) The following variances from tech
nology-based treatment requirement::; 
are authorized by the Act. and 1m1.v lle 
applied for under§ 122.21: 

dl For PO'.I'W's. a section 301<hl ma
rine <li;;charg·e variance from secomlar~' 
treatment (subpart. G i: 

ii.ilFor dischan~·ers other thJ.n 
POTW's: 

(Al A ;:;ect.ion 301(Cl economic va1·i
a11ce from BAT umbpart El: 

<Bl A section 30lig·1 wate'l' (jU>tlity re·· 
lated variance from HAT (Subpart Fi: 
and 

(Cl A section 316<al thermal variance 
from BPT. BCT aud BAT (sul>part H l. 

(2) The following extensions of dead
lines for compliance with technology
based treatment. requirements are au
thorized by the Act a111l may he applied 
for under § 124.53: 

<il For POT\V's a section :301d1 exten
sion of the secornlar:-' treatn1Pnt rlearl
line (subpart Jl: 

(ii l Fm· discha1xer;c. ot.11e1· than 
POT\V"s: 

U\) A section 30lcii extt"nsion of t;he 
BPT d<?adline Umbpart. ,J l: and 

(Bl A section 30likl extension oft.he 
BAT cleadline (subpart Cl. 

eel 1Wetl1ods of i111posi11p /( clrnol•1.CJJJ
bascd treu/me11/ requin'111en/s in pnmi/s. 
Technology-based treatment rer1uire
ments may be imposed through one of 
the following t.hn~e methods: 

'11 Application of EPA-pron1ulgated 
effl1wnt limitations developrd under 
section 304 of the Act to <li::;chargp,rs by 
category or subcategory. These> efflu
ent limitations are not applicable to 
the extent that they have lwen re
manded or withdrawn. Howen'l'. in the 

40 CFR Ch. I (7-1-04 Edition) 

('ase of a court remand. determinations 
urnlerl ~·ing effluent, limi ta ti ons shall be 
hincli ng: in permit issuance proc:Pedings 
where those determinations are not re
r1uirecl to be reexamined by a court re
rnamling· the regulations. In addition. 
dischargers may seek fundamental!~' 
rlifferent factors variances from these 
eftluent limitatiorn; under §122.21 and 
subpart D of this part.. 

(2i On a case-by-case ba::;is under sec
tion 402fa/(1J of the Act.. to the extent 
that EPA-promulgated effluent lirnita
L10ns are inapplicable. The permit 
vaiter shall apply the appl'Opriate fac
tors listed in § 125.3( d l and s1rnll con
sider: 

ti l The appl'opriate technolog·y for 
tlw categ·ory or class of point sources 
of which the applicant is a member. 
liaserl upon all available informat.ion: 
a.nll 

ti 1 i Any unique factors relating to 
the applicant. 
[C1m1111c11I: Thest; factors mu~t lie cunsidere(I 
in ,Ill ca~es. reg·anlless of whether the permit. 
i:< hein.~· h;~uecl lJ:v EPA or cm approved 
::-itate.] 

c3l Throug·h a combination of the 
mdhods in paragraphs <dl (ll and i2l of 
this section. Where prnrnulgated efflu
ent lirnitations guidelines onl~' apply 
to cer·tain aspects of Lhe discharger's 
operation. or to certain pollutants. 
other aspects or activities are subject 
to regulation on a case-1jy-case basis in 
orrle1' to carry out the prnvisions of the 
Act. 

r4l Limitations developed uncler para
graph ((l)(2l of this section may lw ex
pressed. where appropriat.e. in terms of 
toxicit~' (e.g .. "the LC,., for fat head 
minnow of the effluent from outfall 001 
shall be great.el' than 25°o"l. l'ronded, 
That b shown that the limits reflect 
the appropriate re(1uirements rfor ex
ample. technolog:v--lxtsed or water-qual
ity-based standards\ cf the Act. 

rd1 In sc:tting case-l;y-case limita
tions pursuant. to §125.8(Cl. tl1e permit 
writer must c:on::oider the following· fac
tors: 

rl> Fl)r Bl'T rec1uire111ents.· !il The total 
cost of applicat,ion of t.echnolog;.0 in re
lation to the effluent redllction bene
fits to be achieved from such applica
tion: 

iii) The age of equipment and facili
ties involved: 
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(iii 1 The process employeu: 
(ivl The engineering aspects of the 

application of various types of control 
techniques: 

(V)Processchanges: and 
(vi l Non-water qu8.lity environmental 

impact <including energy l'e(1uire
mentsl. 

(2) For JJCT reqwu:111n1ts: (i) The rea
sonableness of the relationship between 
the costs of attaining a reduction in ef
fluent and the effl :wnt reduction hene·· 
fits derived: 

1 ii) The comparison of the cost and 
level of reduction of such pollutR,nts 
from the discharge from publicly 
owned treatment work,-; to the cost a.nd 
level of reduct.ion of such pollutants 
from a clas:-; or catt)gory of industrial 
sources: 

(iiil The a~:., of t'qulprnent and facili
ties involvetl: 

(iv1 The process employed: 
( v \ The eng·ineering aqiect:-; of tht' a,p

plication of various types of control 
techniciues: 

(vi) Process changi>s: and 
(Viil Non-water quality environ

mental impact tindwliug em:rgy re
c1uiremenU;). 

c:3J For BAT rcqwre11wnls. (i l Th<' age 
of equipment and facilities involved: 

(ii) The process t>mployed: 
dii J The engineering aspects of the 

application of various types of control 
techniques: 

(ivl Process changes: 
t V) The cost of cv·hfrving such efflu

ent reduction: an•1 
(Vi) Non-water quality environmental 

impact (including energy require
ments). 

(e) TechnologyliasPcl treatment re
quirements are applied prior to or at 
the point of clischa1·ge 

<fl Technolog·y-base1l treatment re
quirements cannot lJe satisfied through 
the use of "non-treatment." techniques 
such as 11ow aug men tat ion an cl in
st.ream mechanical aerators. However. 
these tee:hniqueH may he considered as 
a method of achit·ving· water quality 
standards on a case-·liv-case ba.sis whi:.~n: 

( 1 l The technology-based treatment 
requirements applicable to thP dis
charg·e a.re not suffi•.:ient to achiev" t.he 
starnlards: 

( 2 l 'l'he dischaIXt'l' agree;; to waive 
,i,ny opportunity to rt:111H"st a vari,u1ce 
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under section 301 1cl. ig1 or lhi of the 
Ai:t.: and 

1~3l The dhclrn.rg·er demonstratns t.hat. 
such a teclrni(lut' i::; the prefenetl envi
ronmental and economk rnetllod t.o 
;v· hlr·ve th;· standanls after eonsidt'r
at ion of alLt•rnatives such as aclvanc.:•d 
waste treatment. recyclP and reuse. 
land disposal. <:hanges in 01wrating 
methods. MHl other :i.vailable methods. 

<gl Tech110\ogs-ha;-oed effluent li.rnita
t ions shall hf: est.a lJlishell un1.kr t.his 
subpa.rt. for soli(ls. sludges. filter hack
wash. ancl ot.her pollutants removed in 
t.i1e courst" nf treatment or control of 
wastPwater" . .in the same ma1nit'r as for 
other polluLtnts 

\11)( 1 l The Director may set a permit 
limit for a l:onn'ntional poliutant at a 
]Pvel morP stringPnt than the best con
Yentional pollution control technolog-y 
I BCTl. 01 <1 limit for a nonconventiona.l 
pollut.ant \\·):ich shall not be Hubjei:t. Lo 
modificatirm u11der s,•ction :3011c1or1g·1 
nf the Act \\'hen': 

(i 1 Efflm·ut limitations g·uidelines 
;.;pecify th•'· pollut.ant. as an indicator 
for a toxic pollutant. or 

\ii \\Al Tlw limitation reflects BAT-· 
kvt'.l contJ'nl of tllc,charges of one or 
rnore toxk pollutant:o v;hilh i.H<> 

presPnt in tlw \\·aste strca.m. and a spe
l·ific BAT limitati•.m upon tilt' toxic 
pollut,,1,nt1s1 i.' not fea:oible for eco-
1101nic 01· lt·clrnical i·easons: 

1Bl Tlw lkI'mit ic\(•ntifit'S whid1 toxk 
pollutant:< <H'e int.ended to be con· 
t 1·ollecl by use of the limitation: a11tl 

(Ci 'I'he t:tct sheet. required by §121.56 
,-+·'ts forth the· k\sls for t.he limit,ation. 
incluuing :1 findmg that compliance 
with Lhe lirnitat ion will result in RAT
l»\"el contl'ul or Lhe toxic pollutant (lis
c harges iclen tified in paragTaph 
, l1H1 ltii H B' !Jf this section. ancl a fincl
ing that it wuuld i.>e economically or 
technically infrasihle to tlirectlv limit 
t.he toxic pullutant1s). 

(21 ThP Din',·ror may set a permit 
ltmit for a ,·01~v•mt.ional pollut.ant at, a 
11~vel more> .;1 rin'-'.Pllt than BCT when: 

( i l Effluent l im i t.ations g·uirle lines 
specify the· polluurnt as <U1 inclicator 
for a hazat·dous sul.istance. or 

(ii l( Al Tlw limit.at.ion reflects BAT-
1 evol contrnl uf (lischarg-es (cir an ap 
propriate len•l determined urnler sec
tion :301(ci or 1,, .. , of thP Actl of one or 
more hazar.Jo~1c- sc1b8ta11c-e(sl which are 

299 



§ 125.10 

present in the waste ;;tream. <tnd a spe
cific BAT <or other appropriatt•J limita
tion upon the hazardous substance(sl is 
not feasible for economic or technical 
reasons: 

(B) The permit identifies which haz
ardous substances are intende<l to lJP 

controlled by use of the limitation: and 
< C) 'I'he fact sheet re<iuired hy § 12,1.56 

setR forth t.he basis for the limitation. 
including a finding that compliance 
with the limitations will result in 
BAT-level <or other appropriate level J 
control of the hazardous substances 
discharg·es identified in paragraph 
(h)<2liiiHBl of this section. and a find
ing that it would be economically or 
technically infeasible to directl;v· limit 
the hazardous substance<sl. 

diiJ Hazardous substances whieh are 
also toxic pollutants are subjec1, t,o 
paragraph (hHll of this section. 

(3) The Director may not :wt a more 
:otring·ent limit under the prece<ling 
parag-nt,phs if the method of treatment 
rel1uired to comply with the limit clif
fers from that w11ich would be requin~rl 
if the toxic pollutant(s\ or hazanlous 
substance«.;) controlled by the limit 
were l i mi tecl dirnctly. 

(41 Toxic pollutants identified uncle1· 
paragraph (h)(l\ of this section n:rn<lin 
subject to the requirements of 
§122.42<aHll <notification of in<~1·eased 

discharges of toxic pollutants alJove 
I eve ls reported in th8 atipli c.:,iUon 
form). 

1 Clean Water Act. Sale Drinking· \Yat e1· Ad. 
Clean Air Act. Resource Conse:·,ation arnl 
Recovery Act: 42 U.S.C. mo.~. 6912. G92.'i. 6927. 
69nl 
l+i FR 32948. ,fune 7. 1979. as anwrnle<l at 4:'1 

F'R ~!3.512. !\fay 19. 1980: 48 FR 1 l29:l. Apr L 
rns3: 19 FR 38052. Sept. ~6. 198'1: 50 FR 6941. 
Fe)). 19. 1985: 54 FR 257. ,Jan. 4. 108[!] 

Subpart B-Criteria for Issuance of 
Permits to Aquaculture Projects 

~ 125.10 Purpose and scope. 

uu 'l'hese reg'lilations estahli.;,;h gnide
lines under sect.ions 318 arnl 402 of the 
Act for approval of any discharge of 
pollutants associated with ?d1 aqua
culture prOJf'ct. 

(b) The regulations authorize. on a 
sdective basis. control1ecl discharge::; 
which would otherwise !Jp unlawful 
under the Act in order to cleterminP 

40 CFR Ch. I (7-1-04 Edition) 

Lllf' feasibility of n::;in;;· pollutants to 
grow aquatic on5anisms whicl1 can he 
harvested and used beneficially. EPA 
policy is to encounige such projects. 
while aL the same time protecting 
other beneficial uses of the waters. 

i cl Penni Ls issued for discharges into 
a<1uaculture proji?cts under this sub
part are NPDES permits and are sub
ject to the applicable requirements of 
parLs 122. 123 and 124. Any permit shall 
include such conditions <including 
monitoring and reporting require
ments l as are necessary to C'omply with 
Lhose parts. Technology-based effluent 
limitations need not be applied to dis
charges into the approved project ex
c:epL wit.h respect to toxic pollutants. 

~ 125.11 Criteria. 

(a\ Ko NPDl,~8 permit. shall be issued 
to an a(iuaculture project unless: 

'1: The Director determines that the 
<~quaculture project: 

(i l Ts intended b:v the project operator 
to produce a crop which has significant 
clirect 01· indirect commercial value \or 
b intended t,o be operated for rese,uch 
into possible production of such a 
cropl: and 

1ii1 Does not. occupy a designated 
project ai·ea which is larger than can 
lw economically operated for the crop 
under cultivation or than is necessary 
fo1· resea1Th purposes. 

(2l The applicant has demonstrated. 
to t.lw :<atisfaction of the Director. that 
the uo.;r- of the pollutant to be dis
charged to the aquaculture project will 
result in an increased harvest of orga
nisms under culture over what would 
n,~.turall:v occur in the area: 

13 l The applicant. has demonstrated. 
to the satisfaction of the Director. that 
if the species to be cultivated in the 
ac1U<)CU] lure project is not indigenous 
to the immediate geographical area. 
the1·e will be minimal ad\·erse effects 
on the flora and fauna indig·enous to 
the area. anti the total commercial 
value of the introduced species is at 
least equal to that of the displaced or 
affected indigenous florrl and fauna: 

(4) 'rhe Director <leterrninPs that the 
crop will not have a significant poten
tial for human health hazards 1·esulting 
frnm its consumption: 
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( 5' 'l'he Di rect,Jr dt'lt"rm1ne~.; that mi
µ ~'ation ot pollutants from the des
ignatetl project area t.o wn.Ler on1sidt· of 
the aquaculture pl'C>Jt•ct will not t«lc\se 
or contri.bute to a \'iOLltion of wa'<T 
<iU<1li t:. stanrlanls or a violation ot t.iw 
«.pplic<1.ble stanrlanb and limitatiuns 
ap1-1licabh: Lo the supplier of' t.he pollut
ant that woul<i gm·ern if the <tqLt:i

cnlture project 1•wre il:cdf ;, pui11\. 
:c>Olll'Cl'. The approval of a1; a<[\HH:ulture 
project shall not rt'ntE in t,]';•~ enbq.;·,,_ 
rnent of a pre-existin~; mixing- 1,01w 

area lwyond what i1ad been desig-m1 t t·ll 
by the State for tht· original disch~t!'gt). 

(b\ No permit shall lw issueti for any 
«J1uaculture project in conflict with a 
plan or an amendment to a plan ap
proved under section 208(b) of t;he Act. 

le) N·) permit shall bf' issued for any 
aquaculture project located in tlw t.er
ri tori al sea. the wat<'rs of the con 1 ig·
uous zone. or the oceans. except in r. on
formi ty with guidelines issued under 
section 403( cl of the Act. 

<dl Designated project areas shall not 
include a portion of a body of water 
large enough to expOSf' a substantial 
portion of the indigenous biota to the 
conditions within the designated 
project area. For example. the des
ignated project area shall not include 
the entire width of a watercourse. ;::>ince 
all organisms in<ligenow; to that water
course might be subjected to di::;
charges of pollutants that would. ex
cept for the provisions of section 318 of 
the Act. violate sect.ion 301 of the Act. 

(el Any modifications caused by Lhe 
construction or creation of a reef. bar
rier or containment structure shall not 
unduly alter the tidal regimen of an es·· 
t uary ol' interfere with migra t~ions of 
unconfined aqua.tic species. 

[Cmmnrnt: Any modification>< <lf•;-<crilJed in 
this parngTaph which iesult in the tlischar;!'e 
of dredged or fill matp1·ial into n<wig·alJlP wa
ters may l.1e subject to the permit rPr1uin-· 
mentf' of seution 404 of t lw Act. J 

(f) Any pollutants not requin~(l h.'· or 
beneficial to the aquaculture crop shall 
not exceed applicable stamlard;:; and 
limitations when entering· the cles
ignaterl project area. 

Subpart C l Reserved] 
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Subpart D-Criteria and Standards 
for Determining Fundamen
tally Different Factors Under 
Sections 301 (b) ( 1 ) (A), 
301 (b)(2) (A) and (E) of the 
Act 

* 125.30 Purpose and scope. 

'al Tr.i~i ;-;ul>p<1l'l c'siablis.ht'S t.lw l'l'i-

t~··rht ~t1Hl std1~d~1rd~ to ht'.) used in dPter
nnni11" whet tlf.'l t'ffluent 11mitations al
lt'n1ativ•.-· l•• '..host' l't:quirt-~(l by Vl<Jmul
g.•tt'<l EPA ,•l'fluc:•nt liinitation..; \!,·uirie· 
linPs undtT st·ct ions 301 ant! ;{04 c>f t1w 
A·:t lherei1uftt:t ret'enrcd to a:c> "na· 
tional limit.,c"i should llP imposed on a 
discharge1· llecause fact.ors relating· to 
L.e tlischar~e1"., fd.cilities. equipment.. 
processes Dr other factors related to 
the disclrn.rg·er arT fundament.<tlly dif
ferent from th» factors considered by 
EPA in development of the national 
limits. This subpart applies to all na
tional limitations promulgated under 
sections 301 and 304 of the Act. except 
for the BPT limits contained in 40 CFR 
•±23.12 (steam eled.rk generating point 
source categ·ory l. 

\l'Jl In establishing national ltmits. 
gpA takes into account all thP infor
mation it can collect. develop and so
licit reganlmg the factors listed in sec
tions :304(!Ji a.ml 304(g·) of the Act. In 
some cases. howen)l'. dat.a which could 
affect thest~ national limits as they 
apply to n particular discharge may 
not be available or may not be consid
ered during· their development. As a re
sult. it may be nece:;::;ary on a case-by
case basis to adjust Lhe national limits. 
and make them either more or less 
Hringent a:.; tht·y apply to cert.ain dis-
1.:ltarg·ers within an industrial category 
or subcaLeg·ory. This will only hf' done 
if data speo'ific: to that discharger in(li
cates it pre,.;t>nts fa.ct.ors fundamentally 
different from thocie consitleretl by EPA 
in developin~· the limit at isstw. Any 
int.erested person believing· that factorfi 
relating· io a discharger·,, facilities. 
1·quipment. processes or other facilities 
related to tlw Jischarger are fun
damentally different from the factot·s 
considere<I tluring development of the 
national .limi.t:c> may rer1uest a fun
cLunentally different factors variance 
under § 122. 21< l l1 1 1 In addition. such a 
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varlai1ce inct~~ ht~ p1·upo~~-d i . .\· i 1-:1·, T.>il'l'c-
1or in the dr,1ft pennit. 

1:'\ec" 301. :ml. 306. :J07. :l08. ,rnd '11•1 ,,1 1)1" 

C'le<1n \\";·tter 1\ct (the F'edP1-;\l \\-:ri•1· l'r;J_:_u· 
t ;on C'ont.r'.JI. .-\c:t Amernluwnrc '"'' l.!!"7~. Pt:l. 
L. 9:2-500 m' ,1rnPTHled )),_-tile C'lPall \Lile>! .\·.·l 
of 1~J77. Pub. 1 .. 9.5---217 ithe . ._..\,·1"i: Clean 
'.\'Ht er A1·t. :---;~:if(· Tlt'i11king \Ytlt• .. 1· ~4.1·1. C'lf•H!-1 

A.ir ~-\l·t. Ht·:.:-<nu·c:r~ Con:-;er\·a t irJn and H.e<:(i\·
Pl'.",· Aci.· 42 U.S.C. 6905. f3912. 69~~;;_ ti927. W7i> 

f4l FH. 82948. ,June 7. HJ79. "~' :uu1·111ktl at i;, 
FR :3:J')12. I\fav 19. 1980: -!G Fl-~ f! WO. ,_J;rn 2B 
1981: i7 FH ~2309. Ko\·. l!!. 19B:.l: lE l•'}{, H2D:L 
. .\pr. l. 198:l J 

9 125.31 Criteria. 

(al A request for the establi;:;hnwnt of 
Pffluent limitations umle1 this subpart 
1 fundamcn tally different factors vari
ance> shall be approved only if: 

(1 l There is an applicable national 
limit which is applie<l in the permit 
and specifically controls tht' polluLant 
for which alternative effluent limita
tions or standards have been requested: 
a.nd 

(2J Factors relating· to the tlischa1-ge 
controlled by the permit are fundamen·· 
t::tl1Y different from those considerPd 
by EPA in establishing· the national 
ltmits: and 

(3J The request for alternative efflu
ent limitations or standards i,.; made in 
accordance with the procedural re
quirnments of pitrt 124. 

(b) A request for the establishment of 
effluent limitations less string-Pnt than 
those required by national limits 
guidelines shall be approved only if: 

(}) The altermttive effluent limita
tion or standard requPsted is no less 
stringent than .iuf'.tifietl hy the funda
mental difference: and 

(2) The alternative effluent limi 
tat.ion or standard will en:oure com
pliance with sectiont-> 208!Pl and 
30llb)(lJ(CJ of the Act: and 

<3J Compliance with the national lirn
its (either by using the technologies 
upon which th(' national limits are 
based or by other control alt-ernath"es) 
would result in: 

(il A removal cost wholly out of pro
portion to the removal cost corn;iclered 
during developmPnt of the 1ui.t1onal 
limits: or 

<iil A non-water qualit.:; en\·inrn
men1,al impact (including ern:'rg·y l""

quirementsl fundamentally more ad-
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\t'l>i' t:1<in tlw impact- con;-;i<l•'l'<'d dur
i!ll.; dt•1 ,.,1opnH:nt (JJ' tlw nati•J1rni iirnib. 

IL') .-\ l'PflUt'St fol' c"lllt0 rnar.i1·e limH.s 
n~vr~ ;--;.tr:ugt-~nt Lhan required h;.- 11a

t ion al l irn 1 Ls shaJl lie avp1 on~d 01Jy if: 
il 1 Tlw altf;1·1Btive eff1u1·nt limita,

tion 01· starnlartl rec1uc0 stPd is rw rnore 
'"'t ring,:nt than justified 11:1· the funda
mental difference: and 

•'.!1 Cornplinm:e witl1 the alt.ernative 
dfl uen t limitation 01· starnlarcl would 
not result in: 

1 ii A rPmoval cost v;lwny out of pro
portion to thP removal cost considered 
dur.in~ rlE'velopment of the national 
limit;-;: or 

1ii1 A 11011-water f1uality environ
nwntal impact rincluding- energ-y re
quirements) fundamentally more a<l
,·erst-• than the impad. considered <lur
ing development of the national limit.8. 

(cl l Factors which may lJe considered 
fundamentally different are· 

!l i The nature or f!Uality of pollut
ant;,; contained in the raw wast-e load of 
the applicant's process wci.,stewater: 

[Cn1mne11/: ill ln determinin"· whdher factors 
concerning the r1ischarger an; funrlament<l.liy 
different. EPA will consiclel'. whPre relevant. 
the :ipplicahle development document for the 
national limits. associated tPChnical and 
H·onomic rh\ta collected fcJ1· u,;e in devel
O)Jin;: each respective national limit. records 
of Jpg·al proceedings. and written ancl printed 
documentation including reconl<' of commu
nication. etc .. rele\·ant to the development 
of n·Fpw:ti\"e national limit.F whi,·11 are kPpt 
on pu!_,Jk file h.\· EPA. 

;21 \Ya~te streamrsl as;;ociated with a di,.;-
cha1·ge1··s procesR wa~t.E'water which wer»: not 
c on~idel'ed in the <levelopment oi the E<t

t ionr-d Limits will not onlinarih· he 1.ri:at.eli as 
fun11<\11wntally different under para1"raph r a) 
uf t hi::; ,0.ection. Instead. )J::ttional limits 
i"houlcl be applied t.o the other st reams. and 
the unique strearn(s 1 should he suhJE'l't to 
limitation:.; bat1ecl on f'ection -!02UtH11 of the 
Ad. See ~12fi2(c){2l.] 

l2l The volume of the dii:icharge1"s 
process wastewater and effluent clis
c-harg·ed: 

(3J Non-water quality environmental 
impact of control and treatment of the 
disclrnrger's ra.v,r waste load: 

( 4 l Energy requirements of thf) appl i
ca tion of control and treatment tech-
110log·y: 

r5J A1te. size. land availability. and 
configuration as they reL:tte to the dis
charg·e1"s equipment or facilities: proc·
esses employed: process changes: and 
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engineering· aspects of the application 
of control technology; 

c6l Cost of compliance with requirt>d 
control technololgy. 

ce> A variance request or portion of 
such a request under this sectio!1 shall 
not be granted 011 an:v of the following 
grounds: 

d > The infeasibility of installing t.he 
required waste treatment equipment 
within the time the Act allows. 

[.Comment: Under this section a variancP re
(;uest ma:v be approved if it is based 011 fac
tors which relate to the discharge1"s ah'.ity 
ultimately to achieve national limitf< hut not 
if it i,; based on facto1·,; which nwrE'ly affect 
the discharger"s ability to meet the ,.;tatu
tory deadlines of sections 301 arnl 307 of the 
Act such as labor difficulties. construction 
schedules. or unavailahilit:v of equipment I 

(2) 'l'he assertion that the national 
limitt> cannot be achieved with th<' ap
propriate waste treatment facilitiec; in
stalled. if such assertion is not based 
on factor(sl listed in paragTaph (di of 
t.his ,;ection: 
[Comnwnt. Review of the Administrnto1",.; ac
tion in promulg-ating nationfll limit.s i8 
available only through t.he judicial re\·i,~w 

procedure" set forth in section 509! In •'f the 
Act.] 

(3) The discharger's ability to pay for 
the required waste treatment: or 

(4) The impact of a discharg1i on local 
receiving water quality. 

(f) Nothing in this section shall he 
construed to impair the right of any 
State or locality under section 510 of 
the Act to impose more stringent limi
tations than those required by F'edc>ral 
law. 

* 125.32 Method of application. 
(al A written request for a varianC'e 

under this subpart D t>hall be sub
mitted in duplicate to the Director in 
accordance with §§ 122.21( m )( l l and 124.:3 
of this chapter. 

(bl The burden is on the pen.;on re
questing the variance to explain that: 

O! Factor(s) listed in §125.31ibl re
g·arding the discharger·s facility are 
fundamentally different from the fac
tors EPA considered in establishing- the 
national limits. The requester should 
refer to all relevant material and infor
mation. such as the published guideline 
regulations development document. all 
associated technical and economic Llata 
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ulllected for use in developing each na
tional lirni1.. all records of legal pro
cee(lings. and all written and printed 
documentation including· records of 
communication. etc .. relevant t.o the 
rngulationi' which are kept on public 
file by the F;PA: 

(2) The al t.ernative limitations re· 
qcrnsted are just;ified by the funda
mental difforence allegPd in paragraph 
i\1)(1) of this section; and 

!3) The appropriatf' ret1uirenwnts of 
§ 125.31 haw· bt•en met. 

i H FH 32918 .. icrn" 7. l~l79. ,, s <tmencled at 65 
FR 3091:3. M<t:> 15. :lOOOJ 

Subpart E-Criteria for Granting 
Economic Variances From 
Best Available Technology 
Economically Achievable 
Under Section 301 (c) of the 
Act [Reserved] 

Subpart F-Criteria for Granting 
Water Quality Related Vari
ances Under Section 301 (g) of 
the Act [Reserved] 

Subpart G-Criteria for Modifying 
the Secondary Treatment Re
quirements Under Section 
301 (h) of the Clean Water 
Act 

AI .. THOlffn Clean Wat.er Act. a>< an1ended 
l.v the Clean Water AC't of 1977. 33 U.S.C. 1251 
el Sf'({ .. unles~ ot.lwrwi8e noted. 

SDl.'HCE: S9 FR ·10658. Aug 9. 19fll. unlec;~ 

otherwise not Pel. 

~ 125.56 Scope and purpose. 

This subpart t'stabli!>hes the criteria 
to he applied lJy l<~PA in acting· on sec
t.ion 30l<h 1 requests for modifications 
to the seconcLtry treatment require
ments. It also establishes special per
mit conditions which must be included 
in any permit incorporating- a section 
:301< h 1 modifiu, ti on of the secondary 
treatment rPquirement.s 1"section 
~~01( h) modified 11ermit .. \. 

~ 125.57 Law governing issuance of a 
section 30l(h) modified permit. 

(al Section 3011!11 of the Clean Water 
Act provides that: 
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Adminh;trator. with the concurrence oft.he 
State. may issue a permit under ,<ection 402 
which modifie:-; the requirement,; of para
;n-ftph (b)(ll(Bl of this section with re.-pect to 
the discharge of any pollutant from a pub
licly owned treatment works into marine 
waters. if the applieant clemonstrntes to the 
satisfaction of the Administrator that- -

(ll There is an applicable water qu.alitv 
standard specific to the pollutant for which 
the modification is re4uestec!. whid1 has 
been identified under seC'tion 3MiaHG1 of thi.' 
Act: 

(2) The disc:harg·e of poliutants in accord
ance with such modified requirements will 
not interfere. alnne or in comlJinat.ion with 
pollutants from other ::;ource:-;. with thP '1.l
Lainment or maintenance oft.hat watr'r r1uai
it:1· which >1ssures protect ion uf public water 
supplies and protect.ion aml propagation of a 
balanced incligenom; population of shellfish. 
fi~;h. and wildlife. and aliows recreational ac
tivities. in and on t.he water· 

(3l The applicant has estahlii;hcd a sy;;t1;m 
for monitoring the imp,u:t of such Llischar;re 
on a representative sample of <lfJUa Uc 1iiota. 
t.o the extent praeticahle. and th(' s('ope uf 
such monitoring is limited to include onl:v 
tho:;e scientific investigations whicll are nec
essary to study the effects of the p1opose1l 
discharge: 

14l Sul'h modified requirement" will not re
sult in any additional requirements on <Hi\· 

other point or nonpoint sourcE·: 
(5l All applicalile prett'eatment. n~quire

ments for sources introducing waste into 
:,;uch treatment work:-; will be enfon:ecl: 

16) In the case of any treatment works 
serving· a population of 50.000 or more. with 
rc>sped. to any toxic pollut.ant intl'oducE:d 
in to .~uch works lly an industrial d ischarg·er 
for which pollutant there is no applicable 
pretre,lt.ment requirement in effHcc. som·ces 
introducing- waste into such wol'lrn are in 
compliance with all applicable prelreiltment 
requirements. the applicant will enfon.:<; 
such requirements. and the applicant has in 
effect a pretrnatment progTam which. in 
combination with the treatment of dis
charg-es from such works. removec. the same 
amount of such pollutant as would lie re
moved if such works were to apph' :-;econdarv 
tl'eatment to discharges and if such works 
had no pretreatment prog-ram with respect 
to such pollutant: 

(7l To the extent practicalJle. the applicant 
has established a schedule of activities <ie
sig·ned to eliminate the entrance oi' toxic pol
luku1ts from nonindustrial s1JurceK 'm.o such 
:.ructment works: 

!B) There \Vill ·!Je no ne\V or ~Uilf.\tc.u11"ially 

increa:;;ed disclmr.g·es from the point .~ource r1f 
the pollutant to which the moLlific<ttion ap
lilies a1_1ove that volume of diRchnl'ge speci
fied in the permit: 

(9) The applicant at the time !"uch modi~ 
fication becomes effective will he dis-
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charging effluent wlJicll ha,.; received at least 
primary lJl' equinllent treatment and which 
meets t.he criteria estahlir;hed under sect.ion 
.1041itllll of this Act aiter initial mixing in 
the vrn tPrn surrounding or adjacent. to the 
point at which such effluent is di:-;char~·ell. 

For the purposes of this f;E'C'tion. the phrase 
"the disl'lmrg·e of any pollutant into marine 
wat£-rs" refe\'s to " discharge intu deep wa
ten; of the te!Titorial sea or the watern of 
tlH, contiguom; zone. or into saline estuarine 
watp1·;.; where there is strong· ti<htl movement 
:;11Ll other hydrological ancl geological char
acteristic<' which the ,\clministrntor cleter
mi nes necessary to all1nv compliance with 
pa1·agr,1ph {2J of this sec ti on. and section 
lOlla H21 of this Act. F'or the purposes of 
parngTaph (9). "primar~- or equivalent Lreat
ment" means tl'e<lt.ment h:; SC'reening. ;;edi
mentation. and skimming adequate t.o re
move at lea,;t 30 perl'ent of the liic .. lo;dcal ox
~·gen clem?cnding material and of the sus
pended solids in the tre:'ltment w01·ks inil u
ent. aml disinfect.ion. whPre appropriate. A 
rnunicip9Ji ty which appiie~ secondary tl'eat
rnent f'hall he eligilJle to receive a permit 
pursuant to this sulJf<edion which mollifies 
th£- 1er1uirements of parag-raph fh)(ll(B: of 
this st·ction with respect to the discharge of 
c1ny pollutant from any tl'eatment works 
owned ])y such municipality into marine wa
tPrs. No permit issued unclPl' this subsection 
shall authorize the discharge Gf sewage 
~!udge int.o marine waterR. Tn order for a per
rni t to be iRsued under thrn suhsec:t ion for the 
rlischarg·e of fl pollutant into marine waters. 
such nMrine waters must exhibit character
idic:-' a~.suring that water providin.~· dilution 
1.loes not contain c;i~·nificant. <lmounts of pre
\'iGusly disc:harg·ed effluent from such treat
ment works. No permit issued under thb 
subsection ghall authorize the discharge of 
any pollutant into s,lline estuarine waters 
which at the time of application do not sup
port a balanced indigenous population of 
shellfish. fish. and wildlife. or allow recre
ation in and on the waters or which exhibit 
ambient water quality below applicable 
water quality stamlanls adopt.eel for the pro
tection of public water ;;upplies. shellfish. 
fish. arnl wildlife or recreational activities or 
such other standards necefisar:v to assure 
support and protection of such uses. The pro
hibition contained in the preceding sentence 
;.;hall applv without regard to the presence or 
<<bsence of a cam;al relationship hetween 
such chlu-acteristics and the applicant's cur
':ent or proposed discharge. Xotwithstarnling 
any other· provisjons or thi:s suhsection. no 
permit ma:v be issued under this snbsection 
for discharge of a pollutant into the New 
Yorlr Bight Apex consisting· of the ocean wa
ters of the Atlantic Ocean westward of 73 de
grees 30 minutes west longitude and north
ward of 40 degrees 10 minutes north latitude. 
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(hl Se('tion 30l!j Hl l of the Cl Pan 
Water Act provideR that: 

Any application filed unrlicr thi,; >'Pct ion for 
a modification of the prnvil"ions of--

• A1 su\,section illl:lHBl untler .mhsection 
i hl of this section sh<tll be filed not later 
than the 365th clay which he~-ins <liter the 
clat"' of enactment of the l\Iunidpal Waste
water Treatment Con>'t!'uction Grnnt 
Amendments of HJ81. except that a pul,lich 
ownced treatm811t wot k>' wJ:-,ich prior to De
ceml,e1· ;:n, 1982. had :l i'Dnt1·actual anange
ment to use a port ion of the capacit:v- of an 
ocean outfall operated by another publicly 
ownell treatment work" which has applied 
for or received mOllifi,·ation under sub
;;ection thl may apply ior a 1110llification of 
suhsPct.ion \hl in its own right not Lit.er than 
:30 1lR:V>' <lfter the tlatP of the pm1.ctment of 
the Water Quality AL't of 1987. 

( c) Section 22( e J of the l\iunicipal 
Wastewater Treatment Construction 
Grant Amenclment.s of 1981. Public Law 
97 117, provides that: 

The <imendment1:> ma1h:> b:;· th11:> section 
:;;hall take effect on the rlate of enactment of 
thi,; Act except that no applicant. othe1· than 
t.he city of Avalon. California. who applie" 
<tiler t.he date of enact.men! of this Ad for a 
permit purnuant to sul1section l.hl of st.>l'tion 
301 of the Fetlernl Water Pollution Control 
Act which modifiec; the rer1uirenwnts of suh-
8ection (b)(l)(Bl of s?ction 301 of such Act 
shall receive such permit during· the one
year period which be,dn:-; on thP rlate of en
actment of this Act. 

(ell Section 303(b)(2l of the Water 
Quality Act. Public La\v 100- ·t provides 
that: 

Section 30l(hH3l shall onl,v apply t.o modi
fications and renewal>< of mndificat.ions 
which are tentatively or finally approvc.;d 
after the date of the enactment of this Act. 

(e) Section 303(g-J of the Water Qual
ity Act provides that: 

The amendment,,; rn<t•le to sect.ion,,; :~Olrhl 

and l.hl(2). as well as prnvisions of (hlr61 anrl 
< h l(9). shall not apply to <tn application for a 
permit under section 301( h l of the Federal 
Water Pollution Contrul Act which ha;; l1een 
tentatively or finally <epp1·oved hy the Ad
ministr<etor before the datt> of the ena .. tment 
oi this Act: except that 5uch amendments 
shall apply to all 1·em•\\ als of ;-;uch permits 
after such date of enactment.. 

* 125.58 Definitions. 
For the purpose of this subpart: 
(al Administrator means the EPA Ad

ministrator or a person desig·1rn.Led by 
the EPA Administrntor. 
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1 bl Allert'c! ilisclwr_qe means any di.s·
charg-e oUwr th:1.n a current discharg~' 
or improv1.'cl discharge. as 1lefined in 
this regulation. 

icl Applicant means an applicant for a 
!H"W or renPwecl section :301( h l modified 
permit. Large applicantci have popu
lation;; contril1uting to their POT\Vs 
equal to or m01T than 50.000 people or 
average dry Wt'at.lwr nows of 5.0 mil
lion gallcn1-; pPr ib,v (mgtl 1 or ino1·e: 
small app1;,·,tnhs have contrilmting 
popuJa,tion:~ of le'SS than ;)0.000 people 
ancl averagr> dry weather flows of less 
than 5.0 mgd, For the purposes of this 
dt•finition the contributing· population 
and flow"' shall he bat:ied on projections 
for the end of the fivt•-year permit 
tt-rm. A ver,ig·e tlr:; weather flows shall 
be the averar«e daily total discharge 
flows for t tw rnaxirnum month of the 
rlr:>' weather season. 

!dl Appluution mean"' a final applica-
tion previously submitted in accord
ance with the ,June 15. 1979. section 
301(hl regulation;:; 1.H FR :34784l: Lin ap
plication submitted between December 
29. 1981. and Decnnber 29. 1982: or a sec
tion 301(111 renewal application sub
mi tte<l in clcconlance wit.h these regu
lations. It tloes 11ot include a prelimi
nary application submitted in accord
ance with the ,June 15. 1979. section 
30l(h\ reg-ulatio11s. 

( e) Applicatwn questionnaire means 
EPA"s ''Applicant Questionnaire for 
Moclificat.ion of Secondary Treatment 
Requirements." published as an appen
dix to this subpart. 

<fl Balanl'ed indigcnrms population 
means an eC'olo~-dcal comrnunity which: 

1. 1) Exhibits characteristics similar to 
those of nearby, heal thy comm uni ties 
existing· unde1· comparable but. 
unpolluted environmental conditions: 
01' 

(2) May l"t~<lsonallly be expected to be
come re-estahlishell in the polluted 
water body :;egT1ient from adjacent wa
tfTS if sourcPs of pollution were re
moved. 

1g) Categnncul pretreatment standard 
means a standard promulgated hy EPA 
under 40 CFH Chapter I. Subchapter N. 

(h) Current di8charge means the vol
ume. composition. and location of an 
applicant'::> discharge at the time of 
pi:rmit appl1catioti. 
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( i l lmprored disclwrye nwans thP vol
ume. composition. anci locatlm1 of an 
applicant's <hscharg·e following·: 

(} l Const.ruction of planrwd ouLfall 
improvements. including. without. limi
tation. outfall relocation. outfall re
pair. or diffuser modHication: or 

<2l Construction of planned treat
ment system improvements to treat
ment levels or discharge characteris
tics: or 

131 Implementation of a planne<l pro
gTam to improve operation arnl rnalute
nance of an existing treatment syst.("l11 
or to eliminate or control the intro1luc
ti on of pollutants into the a,pplicant."s 
treatment works. 

(j l Industrial dischar.qer or ind~tslrial 

source means any source of non-
domestic polluta,nts regulate<! under 
section 307<hl or (Cl of the Clean Water 
Act which discharges into a POT\V. 

<kl A!odified discharge means the vol
ume. composition. and location of the 
discharge proposed by the applicant for 
which a modification under section 
301<hl of the Act is requestecl. A modi
fied discharxe may be a current dis
charge. improved dischaq.;e. or alt.Preti 
discharge. 

(1) Neu· York Bight /1pe.1 means the 
ocean waters of the Atlantic Ocean 
westward of 73 degrees 30 minutes west 
longitude anu northwa.rd of ':!O ckgrees 
10 minutes n01·th latitude. 

(ml 1\'onindustrial source means any 
source of pollutants which is not an in
dustrial sol1rce. 

(11) Ocean waters means tho<w ('Oastal 
waters landward of the baselinP of the 
Gerritorial sea3. the deep wat.Pn; of t.he 
territorial seas. or the waters of the 
contig·uous zone. The term ··ocean wa-
ters" excludes saline e::;tuarine waters. 

(ol Penni/tee mean:::. an NPD!~S per-
rnittee with an effective section 301chi 
modified permit.. 

(p) Pesticides means rlerneton. 
?;uthion. malathion. rnil'ex. 
methoxyehlor. and parathion. 

(([) J>retrcatmenl means the reduction 
of the amount of pollut.,ants. the elimi
nation of pollutants. or the alLr~ration 
of the nature of pollutant properties in 
wastewater prior to or in lieu of tlis
charging or otherwise introducing tmch 
pollutants into a POTW. Tlw re•luct.ion 
or alteration may be obtained hy phys-
ical. chemical. or biological processes. 
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process changes. or b~- otlwr means. ex· 
cept as prohibited 1Jy 40 CFR part 403. 

< rl l'rinwry or equiralent treatment for 
the puqJose::; of this subpart mAans 
tn~c"ltrnent lJy screening. sedimentation. 
and skimming adequate to remove at 
least :m percent, of the l;iochemical oxy-
g·pn clemancling material and of the sus-
pended solids in the treatment works 
inrluent. and disinfection. where appro
IJ1·iate. 

<SJ f'u/Jlic wuter .rnpplie~ means water 
dic;trilrnted from a public water system. 

1 t1 f'al!lic waler sustem means a sys
tem for the provision to the public of 
piped water for human consumption. if 
such sy::;tem has at least fifteen (15 l 
service connections or regularly serves 
at least twenty-five <25l individuals. 
This term includes: (} l Any collection. 
treatment. storage. and distribution fa
cilities under the control of the oper
ator of the system ancl used primarily 
in connection with the system. and (2) 

Any collection or pretreatment storage 
facilitieH not under the control of the 
operator of the system which are used 
pri mar\ly in connection with the syE-
tern. 

<u l I'u/Jlicly ou·ned trm!ment u·orks or 
l'OTW means a treatment works. as de
fined in section 212<21 of the Act. which 
is owrn•d by a State. municipality. or 
intt,rmunicipal or interstate agency. 

< \" 1 Saline estuarine zcaters means 
those semi-enclosed coastal waters 
which have a free connect.ion to the 
teni tori al sea. undergo net seaward ex
chang·p wHh ocean waters. ancl have 
:oalinities comparable to those of the 
ocean. Generally. these waters are near 
tlie mouth of estuaries and have cros::;
-·,ectional annual mean salinities great
er than twenty-five r25J parts per thou
sand. 

r \\') Secondary reliloral equivalency 
means that the amount of a toxi.c pol
lut.ant removed by the coml)ination of 
the applicant."s own treatment of its in
fl11ent and pretreatment by i.ts indus
trial users is equal to or greater than 
the clmount of the toxic pollutant that 
would lJe rernoved if the applicant were 
to apply secon<larv treatment to its 
1lisclurge where the discharg·e has not 
undergone pretreatment by the appli
cant·s industrial L1sers. 

rxJ Se('ondary treut111cnl rnean::; the 
tPnn as tlPfined in 40 CFH. part 133. 
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( y l Shellfish, fish. and 1cild/ife means 
an.v biological population or commu
nity that might be adversely affected 
l!y ihe applicant's modified discharge. 

'· z) Stressed u:aters means those oce:1.n 
waters for which an applicant can dern
onstra te to the satisfaction of the Ad
ministrator. that the absenct~ of a bal
anced indigenous population is causecl 
solely by human perturbations othel' 
than the applicant.'s modified dis
charg-P. 

Uta) 'f'o.ric pollutants means those sub
stances listed in 40 CFR. 401.15. 

(bbi \Valer qualit11 criteria means ;;ci
entific data and guic.htnce developed 
ancl periodically updaLed by EPA under 
section 304! a l(l) of the Clt>an Wat.er 
Act. which are applicable to m[ll'lllt' 
waters. 

ccc) Water quality ,,·/andarcls means ap
plicable water quality st.andard::i which 
have l.Jeen approvecL left in emict.. or 
promulgated under section 303 of the 
Clean Water Act. 

(deli Zone o.r initial dilulio11 <ZlDl 
me~rns the region of initial mixing ,;ur-· 
rounding or adjacent to the t~rnl of the 
outfall pipe or diffuser port::i. provided 
that the ZID may not be larg·,·r than rtl-
lowed by mixing zone restriction,; in 
applicable water qualits standanls. 

* 125.59 General. 
(al Basis for applirntion. An applka

tion under this subpart Rhall lw based 
on a current. improved. or altered dis
charge into ocean wate1·s or ::ialine t>::'

tuarine waters. 
(b) l'rohibltinns. No section :IOl!h i 

modified permit shall lJe issued: 
( 1) Where such issuance would not. as

sure compliance with all applicablt• re
quirements of this subpart and part 122: 

c 2) For the di::icha1xe of sewage 
sludg·t': 

(3\ Where such issuance would (·on
flict wit.h applicable prov1s10ns of 
St.ate. local. or other Federal laws or 
Execu Live Orders. This includes com.
pliancP with the CoasLal Zone Ma1iag·e
rnent Act of 1972. as amende(l. 16 lT S.C. 
1451 et seq.: th<> Endang<>red Species Act 
of 1973. a::i amende<L 16 U.S.C. 1~31 cl 
seq.: and Title III oft.he Marine Protec
tion. Research and Sanctuaries Act. as 
amended. 16 U.S.C. 1431 et ser.J. 

(4) Where the discharge of any pollut
ant enter::> into salin<· estuarine wat.ers 
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which at. the timi~ of application 110 nol 
support a halance\l indigenous popu
lation of shE·llfish. fish. and wildlife. or 
allow recreation in and on the waters 
or which exhibit. ambient wat.er quality 
lw low appl it-able water t1uali ty stand
ards adopted for the protection of pul)
lic wat.er t'.npplie:,;. shellfish. fish. and 
wi ldlifP or recreational act.\ vi ties or 
such other stanllanb nPcessary to as
sure Aupport. an<l protection of such 
u:-;es. The prohibition container! in the 
preceding s»ntence shall apply without 
rP§~:ard to the p1·esence or a.hsence of a 
'-·ausal relationship between such char
J.i'teristics <rncl thr: applicanL·s current 
or propo::ied discharge; Ot' 

i5l Where the discharge of any pollut
ant is into the NPw York Big·ht Apex. 

1cl Applirnt10n.~ Each applicant. for a 
modified permit under t.his ;<ul.Jpart 
s\ull submit an application to EPA 
s1gneci in compli~u1ce with 40 CFH part 
122. subpart. B. which shall contaln: 

11) A sig·1wcl. cornpletecl NPDES Ap
plication St.a111.Llnl form A. parts l. II. 
III: 

121 A complt>!.ed Application Ques
tlonnaire: 

13J The ct•rtification in accordance 
with 40 CFR 122.22< di; 

14) In addition to the l'Pquirements of 
§125.59<ci ell t.hrough (;3). applicants for 
lH·nnit l'l'lli'wal shall support. cont.inu 
at.ion of tht' modification by Rupplying 
to EPA tlw l't';'>ult.s of stuclfr;; and moni
tol'ing· pe1 formed in accordance with 
§ 125.63 du1·i ng tht• life of the permit. 
l'pon a 'kmonstn.tLion rneetim~· the 
statutory cliteria and ivqnirenients of 
this subpart. Uw permit may be re
newed under the' applicahl<' procedures 
oi 40 CFR p,lrt 121 

<el) l?cnsion:; to upp/ic-atiun.;. ell 
l'OTWs which ,;ulJmittpcl applications 
in a.ccorclanu~ wit.h the June 15. 1979. 
regulations 144 F'H. 34784 l ma;-· revi::;P 
tlieir appliulUom: one time following a 
\ t.'nt.at.ive 1lecision to propose c hang-es 
to treatnH;nt. le\· els and or out.L.lll and 
diffuser loc:ltion and design in f'l.cconl
,rnce \Vith §125.5!lifH2Hil; and 

(2) Other applicant:; may re\'iSt' their 
applicaLions 01w time following· a ten-· 
t ative decision to propose changes to 
treatment levels C'l .. nd or outfall <llld dif
fuser location a.nd design in accordanu~ 
with §125.f>!J(f)(2ili). Revisions 1iy such 
applicants which propose downgracling· 
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treatment level,.; amLor outfall and dif
fuser loc::n.ion and clesign must he justi
fied on the ba,.;is of substantial changes 
in circumstances beyond the appli
cant's control since the time of appli
cation submission. 

(3l Applicants authorized or re
quested to submit additional informa
tion under §125.59<g·) may submit a re
vised application in accordance with 
§ 125.59ff}(2)(iil where such adllitional 
informati.on supporLs changes in pro
posed treatment levels and.or outfall 
location and diffuser design. '!'he oppol'
tunity for such revision shall be in ad
dition to the one-tim<; revision allowed 
under §125.59(d) (1) and (2l. 

(4) POTWs which revise their applica
tions must: 

ti) Modify their NPDES form and Ap
plication Questionnaire as needed to 
ensure that the information fil<;d with 
their application is correct and com
plete: 

(ii) Provide additional analy,.;h a]](] 
data as needed to demonstr!tLf' eompl l
ance with this ::rnbpart.: 

<iii> Obtain new State detennin;ttions 
under §§125.61(b)(2) and 125.G4dJ1: and 

(iv) Provide the certification d(•
:ocribed in paragTaph <cH3l of this sec
tiun. 

(5> Applications for permit l'enewal 
may not be revised. 

< e) Submittal of additinnul i ntrm11u lion 
lo demonstrate compliance 1riil1 §§ J?.S.60 
and 12.5.6.5. 0) On or before the deadline 
established in paragraph (f)< :31 of this 
section. applicants ,.;hall ;:;ul>rnit a let
tm· of intent to demonstrate• compli
ance wi t11 §§ 125.60 and 125.fi5. The l cttn 
of intent is subject to approntl 11,v the 
Administrator based on t.llP n•riuire
ments of this paragraph and paragTaph 
<f)(3l of this section. The Jette!' of in
tent shall com;ist of the following·: 

ii) For compliance wit.h § 125.liO: <A) A 
description of the proposed t i·eatment 
system which upgTade;;;; tn~a1 rrn~nt to 
::;atisfy the requirements of§ 12.'i.GO 

\Bl A project plan. including ~'t "t:lwd
ule for data collection and f'or adiiev
ing compliance with § 12i>.fi0. Tlw 
project plan shall include dat.c:-; tor de
sign and construction of neccssar.v fa
cilities. submittal of mtluenteffluent 
data. and submittal of <'tny other infor
mation necessa1·:v to demonsl1ate com
pliance with §125.60. The AclminL.;trator 
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will re\·iev,; the project plan and may 
l'e(JLdre revisions prior to authorizing· 
:-;u bm issi on of the <'Hldi tional in forma
t.ion. 

1iil For compliance with §12.5.65: <AJ 
A dete1·mination of what approach will 
be used t.o achi<:ve compliance with 
§ 12.">.65. 

< B; A project plan for a,chieving com
pliance. The project plan shall include 
any neceHsary data collection activi
ties. sulm1ittal of additional informa
tion. and or development of appropriate 
pretreatment limits to demonstrate 
compliance with § 125.n5. The Adminis
t,1·ator will revh~w the project plan and 
ma~· rec1uire revi13ions prior to submis
'oion of the additional information. 

(iii l POTWs which submit additional 
infonrnttion must: 

rA i Modify their NPDEf:) fol'm and 
Application Questionnaire a,; needed to 
ensu!'e t.hat. the information fi.led with 
their application is conect and com
plete: 

; H > Obtain new State determinations 
under§§ 125.61<bH2l <t,JHl 125.64(]Ji: and 

1C) Provide the certification de
"c r: b0·d in paragraph 1c)(3 l of this sec
tion. 

r2l The information reliuired under 
thh paragraph must be :rnbmitted in 
:iccortlance with the scheclules in 
§125.59(fH~3)(iU. If Uw applicant does 
not meet these schedules for compli
ance. EPA may deny the application on 
that basis. 

1fl Dcacllines and dis/ril111tion n l Ap
pl!cutwns.(il The application for an 
original 301<hl permit for POTWs which 
cl i rectly clic;charges effluent into saline 
waters shall be submitt.ed to the appro
priate l•JPA Reg·ional Administrator no 
later than December 29. 1982. 

dil The application for renewal of a 
001(hl modified permit fhall be 5111J

mit.t.ed no less than 130 days prior to 
the expiration of the existrng permit. 
unless pennission for <l later date has 
J;een granted lJy the Aclminist.rator. 
'The Administrawr o,;ball not grant 
permission for applications to be sub
mitted later than the expiration date 
of the existing permit.. l 

iii i 1 A copy of the application shall 
lie provilled to the State and interstate 
agfmc:yrsl authorized t.o provide certifi
cationconemTencP under §§124.53 
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throcu,rh 124.5f:i on or lJefore thP rlatP Uw 
applic:-,1tion is submitted 1.o El'A. 

(2\ Rcrisions lu Applicu tions. ! i l Appli
cant,s rlesiring: to revise their <tpplil:a 
Lions under §12!'>.59 (dJ\ll or (cll!2l must: 

(Al Submit, Lo the appropriate Rc0
·

~donal Administrator a Jetter of intent 
to revise then_· application either with
in 45 days of tlw date of F~PA·s l-Pn
t at.ive 1lecision on their origina.l appli
ca tiun m· within "15 dE1,yc, of Novemlwr 
26. 1982. whichever is Ltt.er. F'ollowlng· 
J'(~ceipt by EPA of a let.ter uf int.t·nL 
furthe1· EPA procet•11ings on Urn ten
tative decision under 10 CFR part 124 
will be stayed. 

<Bi Submit the revised application as 
describt~d for new applications in 
§ 12fi.59( fH ll c>Hher within one year of 
the date of EPA's tentative decision on 
their orig·inal application or within one 
year of November 26. 1982, if a tentative 
decision has already been made. which
ever i:s latel'. 

di) Applicants desiring to revise 
their applications under § 125.59((! )(3 l 
must submit the revised application as 
described for new applications in 
§ 125.591 f)(l) concurrent with submission 
of the addition al information under 
§ 125.59( g). 

( 3) Deadline for ad(li tional informa
tion to demonstrate compliance with 
§§ 125.60 and 125.65. 

<il A letter of intent required under 
§125.59<e)(l) must be submitted by the 
following dates: for permittees with 
301Ch) modifications or for applicants 
to which a tentative or final decision 
has been issued. November 7. 1994; for 
all others. within 90 days after the Ad
ministrator issues a tentative decision 
on an application. Following receipt by 
!<~PA Of a letter of intent containillg 
the information required in 
§ 125.59Ce )( ll. further EPA proceedings 
on the tentative decision under 40 GFR 
part 124 will be stayed. 

(ii) The project plan submitted under 
§125.59(e)(l) shall ensure that the appli
cant meets all the requirement::; of 
§§ 125.60 and 125.65 by the following 
deadlines: 

(Al By August 9. 1996 for applicants 
that are not gTandfat.herell under 
§ 125.59(j ). 

<Bl At the time of permit renewal or 
hy Aug·ust 9. 1996. whichever is later. 
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felt ~ipplicant" t.hat n.re gTantlfat.lwrerl 
under§ 125 .. 'iB< j L 

'il Staie d1'fern1in1 111m cleudlin,·. :-;tat.e 
delermination,;. as re<giirnrl h~· 

~~ 125.Glth 1(21 rrnrl l25.G4(1Jl i:;hall lw filed 
l)~\' t!w appl iurnt with the approprlak 
H,pgional Adminh;trr1tor no late!· than 
90 ;laY~ aft,•'1 :oulJmission of thP revision 
to tl~e etppl ica ti ,m or a.dd.i t.i on al infor
ma t.i on to !<;PA. l<Jxtension,, to this 
de,idl ine ma;: he pro\·idecl hy EP .-\ upon 
reque:st. Hmn·ver. EPA will not lJeg·in 
n·\·iew of the revision to the a.pplica
tion or ad<liLional information until a 
fa\•orahle KJ.atP determination is re
cein~d by EPA. Failure to prn\'ide the 
State determination within the time
fra.me required hv this parag-raph < f)(4 l 
is a basis for rlemal of the application. 

\g"Hll The Administrator may author
ize or request an applicant to submit 
additional i nforrnation by a. specified 
date not to t"xceed one year from the 
date of authorization or request. 

12) Applicants seeking· authorization 
to submit additional information on 
current modified discharge characteris
tics. water r1uality. biological cornli
ti ons or oceanogTaphic characteristics 
must: 

<il Demonstrate that they made a 
diligent effort to provide such informa
tion with t.heir application and were 
unable to do so. and 

1iil Submit a plan of study. including· 
a schedule. for data collection and suh
rnit.t.al of the additional information. 
EPA will review the plan of study and 
may require revisions prior to author
izing submission of the additional in
formation. 

thl Tentatire decisions on section 30J(h) 
nwdifications. The Administrator shall 
grant a tentative approval or a ten
tative denial of a section 301(hl modi
fied permit application. To qualify for 
8, ten ta ti ve approval. the applicant 
shall demon1:1trat.1' t.o the satisfaction of 
the Admini,.,trator that it is using good 
faith mea.ne' to come into compliance 
wi.th ail the rertuirements of this sub· 
part and that it will meet all such re
quirements based on a schedule ap
proved by the Administrator. For com
pliance wit.h §§ 125.60 and 125.65. such 
schedule shall be in accordance with 
§ 125.59(f)(8)( ii). 

til Decisions on section 30J(hJ modifica
tions. (1) The de(·ision to grant or deny 
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;1 sect.io1~ ~)OJ(hJ nwtl1!ivali,)ll .~h;ili lH' 
made hy the '\drninbLL\toi· ;H111 s}l;\ll 
lie bast:d on Uw ap1•lkant. s d\'monst.nl
t.ion that it h>v rnet ;1.ll tiw JT(Jl\il't'-· 
rnents of§§ 125.59 t.ht'ou~h 125.hH. 

<2l No section 30l!h l modifit·cl permit. 
sh::tll lie issuet1 unt..il tlie appro)Jriate 
State cert.ification concunenve ii:' 
gra11tecl or wai.vecl pursuant. to § 124.54 
or if tlw State <lenies cf'rlification 
concurrence pursua.nt. to § 124.5•1. 

(3) In the case of a moclification 
issued t.o an applicant~ in a ;-)tat.e ad
ministering an approved perrni t pro
gTam under 40 CFR part 123. t.lw State 
Director may: 

ti l Revoke an existing permit as of 
the effective date of the EP . .\. issued 
section 301(h) modifictl permit: and 

(ii) Cosign the section 30lt hi mollified 
permit if the Director has irnlicatf'cl an 
intent to do so in the Wl'it.ten concm·
rence. 

(4) Any section :30l<hl modifk<l per
mit shall: 

li l Be issued in accol'dance with the 
procedures set forth in 40 CFR part 124. 
except that. because secUon :30l(hl per
mits may be issued only by EPA. the 
terms "Adminh;trator or a pernon des
ignated by the Administrator'' shall he 
sulJstituted for the term "Director" as 
appropriate; and 

<ii) Contain all applicable terms and 
conditions set forth in 40 CFH part 122 
and § 125.68. 

<5> Appeals of se;,tion 30ld1) rleter
rninations shall be g·o\'enie<l hy the pro
ceduJ'es in 40 CFR part 12.f. 

<j) Grnnclfatherin.o prnl'isio11. Appli
cants that received tent.ati\'e or final 
approval for a ::iectio11 301t h l modified 
permit prior to F'ebruary -1. 198'1. are 
not subject to § 125.60. the water qual
ity criteria provisions of §l25.62(a)(l l. 
or § 125.65 until the Lime of permit re
newal. In addition. if permit. renewal 
will occur prior to August 9. 1996. appli
cants may have aclclitional timl:' to 
come into compliance wit,h §§125.60 and 
125.65. as determined appropriate lJy 
EPA on a case-by-case basi::i. Such ad
ditional Lime. howe,-er. shall not ex
tend beyond August. 9. 1996. This para
graph does not apply t.o any applica
tion that was initially tentatively ap
proved. but as to which EPA withdrew 
its ten ta ti ve approval or issued a ten
tative denial prior t.o Feb1'u2.r:v 4. 1987. 
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0:: 125.HO Primary or C'quivalent treat· 
nwnt requireroents. 

1. a! The applicant sllail clemonstr<ltP 
th«t ;11 the tirnP its modification be
comes PlTective. H will :1e di><charging 
Pffluent. that has recein~d at. least pri
mary or equivalent. tn'<'i. llient. 

tlJl The applicant, ::ihall ]Jerform moni
toring tu emmre. based on \.lie monthly 
a vera.g·1e results of the monitoring. that 
the effluent it discharge:o ]ms received 
prirna1·y or equivalent treat.nwnt. 

1u<l l An applicant 111.:1,1; rec1uest that 
t.11e clemonstrat ion of cornpliR.nce wi tl1 
the requirement. under paragTaph (bl of 
this section to provide 30 percent re
moval of BOD he allowed 011 an aver
ag·ing basis different from monthly 
(e.g .. quarterlyl. subject to the dem
onstrations provided in paragTaphs 
rcHlHii. <iiJ and (iiil of this section. 
The Administrator may approve such 
re(1uests if the applicant demonstrates 
to the Aclministrato1"s satisfaction 
t.hat: 

(i 1 The applicant's POTW is ade
quat.ely designed and well operated: 

<iii The applicant will be able to 
meet all requirements under section 
:301<11; of the CWA and these subpart. G 
re1:nilations with the averag·ing basis 
::;electe<l: ancl 

(iii; The applicant cannot achieve 30 
pPrcent removal on a monthly average 
IJasis because of circumstances beyond 
the applicant's control. Circumstances 
beyonrl the applicant's contr:Jl may in
clude seasonally dilute influent BOD 
concentrations due to relatively high 
<althoug·h nonexcessive) inflow and in
filtration: relatively hig·J1 soluble to ill
c;oluble HOD ratios on a fluctuating 
lia.;:;is: or cold climates resulting in cold 
influent. Circumstances beyond t.he ap
plicant's control shall not include less 
conct•ntrated wastewater due to exces
sive inflow and infiltration (!&Ii. The 
determination of whether the less con
centrated wastewater is the result of 
excessive I&I will be based on the defi
nition of excessive I&I in 40 CFR. 
:fa2005(hi06) plus the atlditional cri
terion that inflow is nonexcessive if 
the total f1ow to the POTW (i.e .. waste-
water plus inflow plus infiltration l is 
I e::;s than 275 g-allons per ca pit.a per day. 
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t2l In no event shall ave1"otging on a 
less frequent basis than annually lit> 1-1-
lowed. 

l59 FH 40658. Aug. 9. 19~!4. as amended "t 61 
FR 4S833. Aug. 29. 1996] 

§ 125.61 Existence of and compliance 
with applicable water quality 
standards. 

<al There must exist a water lJU<tlity 
standard or standards applicable t,o the 
pollutantts) for which a section :-!Olthl 
modified permit is requested. indud
ing: 

tl l \Vater quality standards fot lJio
chemical oxygen demand or dis;;olved 
oxyg·en: 

(2) \Vater quality standartlti for su"
pended solids. turbidity. light trans
mission. light scattering·. or mainte
nance of the euphotic zone: and 

t3l Water quality standards for pH. 
(b) The applicant must: (1) Dem

onstrate that the modified discharge 
will comply with the above water qual
ity standard(sl: and 

t2l Provide a determination sig1wd by 
the State or interstate agency(sl au
thorized to provide certification under 
§§ 124.53 and 124.54 that the proposed 
modified discharge will comply v,·ith 
applicable provisions of State law in
cluding water quality starnlanb. This 
determination shall indude a tliscus
sion of the basis for the conclusion 
reached. 

§ 125.62 Attainlllent or maintenance of 
water quality which assures protec
tion of public water supplies; 
assures the protection and propaga
tion of a balanced indigenous popu
lation of shellfish, fish, and wildlife; 
and allows recreational activities. 

(a) Physical characteristics u.t dis
charge. (1) At the time the 30l!h) modi
fication becomes effective. the appli
cant's outfall and diffuser must be lo
cated and designed to provide acle!1uate 
initial dilution. dispersion. and trans
port of wastewater such that thP dis
charge does not exceed at and 1w:-,·ond 
the zone of initial dilution: 

( i) All applicable water quality 
standards: and 

(ii! All applicable }JPA water quality 
criteria for pollutants for which there 
is no applicable EPA-approved water 
quality standard that directly cor-
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i·esponds to tht' .l:<:PA water quality cri· 
terion for the pollutant. 

t iii l For purposes of paragTapll 
! <l H 1 l( ii\ of this section. a State water 
quality standard "directly corresponds·· 
to an !<~PA water c1uality criterion onl:-,· 
if: 

1A1 The State water quality c;tandanl 
,1,ddresses the same pollutant as the 
!<~PA wate1· quality criterion and 

(Bl rrhe ::)tatP water quality standard 
specifie;i a numeric criterion for that 
pollutant 01· State objective method
ology for t!eri\·ing such a numeric cri
t.erion. 

(iv) Tht· evaluation of compliance 
with paragraphs (a)( 1) ri l and (ii l of this 
section sh<tll be based upon conditions 
reflecting periods of maximum strati
fication and during other periods when 
discharge characteristics. water qual
ity. bioloi;;·ical seasons. or oceano
~rraphi.c conditions indicate more crit
ical situations may exist. 

(2l The t~\-aluation under paragraph 
1aHl)(ii\ of this section as to compli
ance wi. th appl ic-able section 304( a )(1 \ 

water quality criteria shall be based on 
the follovvinµ·: 

ti 1 For cu11w.tic life criteria: The pollut
ctnt concPntrations that must not be 
PXceeded are t.hP numeric ambient val
ues. if anv. specified in the EPA sec
tion 304121Hll water quality criteria 
documents as the concentrations at 
which acute and chronic toxicity to 
aquatic life occurs or that are other
wise idemified as the cl'iteria t.o pro·
tect aquatic life. 

<ill For lt1ww11 health criteria (or c:ar
<'inogens: r Ai For a known or suspected 
carcinogen. the Administrator shall de
termine the pollutant concentration 
that shall not be exceeded. To make 
this determination. the Administrator 
shall first determine a level of risk as
sociated with the pollutant that is ac
ceptable for purposes of this section. 
The Administrator shall then use the 
information in the section 304<aHll 
water quality criterion document. sup
plemented l.>y all other relevant infor
mation. to determine the specific pol
lutant concentration that corresponds 
to the identified risk level. 

<Bl For purposes of paragraph 
\a)(2)(iiltAi of this section. an accept
able risk level will be a single level 
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that has been consistently used. as de
termined by the Administrator. as the 
basis of the State's EPA-approved 
water quality standards for carcino
genic pollutants. Alternati\·ely. the 
Administrator may consider a Stale'8 
recommendation to use a ri8k level 
that has been otherwise adoptPcl or fo1·
mally proposed by the State. The State 
recommendation must demonstrat.e. to 
the satisfaction of the Administrator. 
that the recommended level is suffi
ciently protective of human heal th in 
light of the exposure and uncertaint.\' 
factors associated with the e:-;tirnate of 
the actual risk posed b:-· tlw applicant':-; 
discharge. 'l'he State must inelu<le with 
it:-; demonstration a showim~· t.hat tht' 
risk level selected is Lase<! on t ht· he;.;t 
information available ancl that the 
State has held a public hearing· to re
\'iew the selection of the risk len' l. in 
accordance with provrnions of ~t atP 
Jaw and pulilic participation require
ments of 40 CFR part 25. If the Admin
istrator neither determines th,tt there 
is a consistently used sing·){~ risk level 
nor accepts a risk level n~cornmernled 
by the State. then the Administ!«1tor 
shall othenvi8e determine an accept
able risk le\'Pl based on all rPll'vant in
formation. 

dii) For lumwn '1eal/h crill'ilU lor llllll

curcirwgens: For noncarcinoµ:enic pol
lutants. the pollutant concentration::; 
th,1t must not ue exceeded are the nu
meric ambient values. if any. specifiPd 
in the EPA section 304(a)(ll water qual
it\· criteria documents as protective 
ag·ainst the potential toxicity of the 
contaminant through ingestion of con
taminated aquatic organisms. 

(3) The requirements of pctra.graphs 
!a)(l} and (a)(2) of this section apply in 
addition to. and do not waiYe or sub
stitute for. the requirements of §12.5.61. 

<bl impact of discharge on pu/J!ic irater 
supplies. (1) The applicant's modified 
discharge must allow for the attain
ment or maintenance of water quality 
which assures protection of public 
water supplies. 

<2l The applicant's modified dis
charge must not: 

(i l Prevent a planned or existing puh
lic water supply from being used. or 
from continuing to be used. as a public 
water supply: or 
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<ii 1 Have the effect of requiring treat
ment over and above that which would 
be necessary in the absence of such dis
chars.?;e in order to comply with local 
and EPA drinking water standards. 

(cl Biological impact of disc!wr.Qe. (1 l 
'l'he applicant's modified discharg·e 
mu.-,t a,llow for the attainment or main
tenance of >vat.er quality \Vhich assures 
protection and propagat.ion of a bal
aiv-ecl indigenous population of shell
fish. fish. and wildlife. 

! 21 :\ balanced indi;n~nous population 
of slwllfish. fish. arnl wildlife must 
t'Xist: 

1i1 lmme1liately beyond the zone of 
initial dilution of the applicant's modi
fied dbcharg·e: and 

1 ii 1 In all ot,her areas lw:-·ornl the zone 
of init.htl dilution where marine life is 
<l('T uall.\· or potentially affected by the 
<1pplic:ant·s modified <li:<charg·e. 

131 Conditions within the zone of ini
tial dilution must not contri1mte to ex
t.reme alln~r8e biological impacts. in
d u ding. hut not I imi tecl to. the de
st rnction of dist.incti\-e ha bi ta to.; of lim
ited dbll"ilrnt.ion. tht' presence of dis
pa,;p epicenter. or the ,;timulation of 
ph.\~toplankton blooms which have ad
verst' effects heyornl the zone of initial 
dilution. 

' i 1 In acldi ti on. for rno<lifie<l dis
char_ges into saline estuarine water: 

1i1 Bent.hie populations within the 
zont> of initial di I u ti on must not differ 
::;u!J:stantially from the balanced indige
nou,.; populations which exist imme
diately beyond the boundarv of the 
zone of initial dilution: 

1ii1 The discharge must not interfere 
with estuarine migratory pathways 
within the zone of initial dilution: and 

!iii 1 The discharg·e must. not result in 
the accumulation of toxic pollutants or 
pesticides at levels which exert adverse 
effects on the biota within the zone of 
initial dilution. 

t d l impact of discharge on recreational 
actirities. (lJ The applicant's modified 
discharge must allow for the attain
ment or maintenance of water quality 
which allows for recreational activities 
beyond the zone of initial dilution. in
cl~ding. without limitation. swimming. 
diving. boa ting. fishing. and pic
nicking. and sports activities along 
shorelines and beaches. 
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(2) There must he no Federal. State. 
or local restrictions on recreational ac
tivities within the vicinity of the ap
plicant·s modified outfall unless such 
restrictions are routinely imposed 
around sewage outfalls. This exception 
shall not apply where the restriction 
would be lifted or modified. in whole or 
in part.. if the applicant were dis
charging a secondary treatment efflu
ent. 

( e) Additional requirements _for applica
tions based on impro n~d or altered dis
charges. An application for a section 
301< h l modified permit on the basis of 
an improved or altered discharge must 
'include: 

(1) A demonstration that such im
provements or alterations have been 
thoroughly plannPd and studied and 
can be completed or implemented Pxpe
ditiously: 

(2l Detailed analyses projPcting· 
changes in average and maximum 
monthly flow rates and composition of 
the applicant's discharge which are ex
pected to result from p1·oposed im
provements or alterations: 

(3) The assessments required by para
graphs (al through < d l of this section 
based on its current discharge: and 

< 4 \ A detailed analysis of how the ap
plicant ·s planned improvements or al
terations will comply with the rer1uire
ments of paragraphs (al through 1dl of 
this section. 

(f\ Stressed water,,. An applicant must 
demonstrate compliance with para
gTaphs <a) throug·h (el of this sPction 
not only on the basis of the applicant's 
own modified discharge. but also tak
ing into account the applicant's modi
fied discharge in combination with pol
lutants from other sources. However. if 
an applicant which discharges into 
ocean waters believes that its failure 
to meet the requirements of para
graphs (a) through (e) of this section is 
entirely attributable to conditions re
sulting from human perturbations 
other than its modified dischargt' <in
cluding. without limitation. other mu
nicipal or industrial discharges, 
nonpoint source runoff. and the appli
cant's previous discharges). the appli
cant need not demonstrate compliance 
with those requil'ements if it dem
onstrates. to the satisfaction of the Ad-
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ministrator. that its modified dis
charge does not or will not: 

( 1 l Contribute to. increase. or perpet
uate such stressed conditions: 

(2l Contribute to further degradation 
of the biota or water quality if the 
level of human perturbation from other 
sources increases: and 

<3l Retard the recovery of the biota 
or water quality if the level of human 
perturbation from other sources de
('reaHes. 

* 125.63 Establishment of a monitoring 
program. 

<al General requirements. n l The appli
cant must: 

<il HavP a monitoring program that 
is: 

<A) Designed to provide data to 
evaluate the impact of the modified 
discharge on the marine biota. dem
onstrate compliance with applicable 
water quality standards or water qual
ity criteria. aH applicable. and measure 
toxic subHt.ances in the discharge. and 

(8) Limited t.o include only those sci
Pntific investigations necessary to 
study the effects of the proposed dis
charge: 

(ii) Describe the sampling tech
nic1ues. schedules and locations <includ
rng appropriate control sites). analyt
ica1 techniques. quality control and 
verification procedures to bp used in 
the monitoring· program: 

<iiil Demonstrate that it has the re
source::; necessary to implement the 
program upon issuance of the modified 
permit and to carry it out for the life 
of the mod:ifiell permit: and 

<ivl Determine the frel1uenc.v and ex
tent of the monitoring program taking 
into consideration the applicant's rate 
of discharge. quantities of toxic pollut
ants discharged. and potentially sig
nificant impacts on receiving water 
<1uality. marine biota. and designated 
water usPs. 

(2) The Administrator may require 
revision of the proposed monitoring 
program before issuing a modified per
mit and during the term of an.v modi
fied permit. 

(hl Biological monitoring program. The 
biological monitoring prngram for both 
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small and large applicants shall pro
vide data adequate to evaluate the im
pact of the modified discharge on the 
marine biota. 

(1) Biolog·ical monitoring shall in
clude to the extent practicable: 

< i) Periodic surveys of the biological 
communities and populations which 
are most likely affected by the dis
charge to enable comparisons with 
baseline conditions described in the ap
plication and verified by sampling at 
the control stations:reference sites dur
ing· the periodic surveys: 

di.> Periodic determinations of the 
accumulation of toxic pollutants and 
pesticides in organisms and examina
tion of adverse effects. such as di::;ease. 
growth abnormalities. physiolog·ical 
stress. or death: 

<iii> Sampling of sediments in areas 
of solids deposition in the vicinity of 
the ZID. in other areas of expected im
pact. and at appropriate reference sites 
to support the water quality and llio
logical surveys and to measure the ac
cumulation of toxic pollutants arnl pes
ticides: and 

dv> Where the discharge would affect 
commercial or recreational fi8heries. 
periodic assessments of the conditions 
and productivity of fisheries. 

<2l Small applicants are not subject. 
to the requirements of paragraph di)( 1 > 
tiil through (iv> of this section if they 
discharge at depths gTeater than 10 me
ters and can demonstrate t.hroug·h a 
suspended solids deposition analysis 
that there will be negligible seabed ac
cumulation in the vicinity of the modi
fied discharge. 

(3) For applicants seeking a section 
:30l<h l modified permit based on: 

<il A current discharge. biological 
moni taring shall be designed to dem
onstrate ongoing compliance with the 
requirements of§ 125.62( cl: 

(ii) An improved discharge or al ten~d 
discharge other than outfall relocation. 
biological monitoring shall provtde 
baseline data on the current impact of 
the discharge and data which dem
onstrate, upon completion of improve
ments or alterations, that the require
ments of§ 125.62( c) are met: or 

(iii) An improved or altered discharge 
involving outfall relocation. the bio
logical monitoring shall: 
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1A> Include the current discharge site 
until such discharge ceases: and 

!Bl Provide baseline data at the relo
cation site to demonstrate the impact 
of the discharge and to provide the 
basis for demonstrating that require
ments of§ 125.62<c) will be met. 

I c > Water quality monitoring program. 
The water quality monitoring program 
shall to the extent practicable: 

n > Provide adequate data for evalu
ating· compliance with water quality 
standards or water quality criteria. as 
applicable under §125.621a)lll: 

12) Measure the presence of toxic pol
lutants which have been identified or 
reasonably may be expected to be 
present in the discharge. 

ldl Effluent monitoring program. <ll In 
addition to the requirements of 40 CFR 
part 122. to the extent practicable. 
monitoring· of the POTW effluent shall 
provide quantitative and qualitative 
data which measure toxic substances 
and pesticides in the effluent and the 
effectiveness of the toxic control pro
gram. 

12> The permit shall require the col
lection of data on a frequency specified 
in the permit to provide adequate data 
for entluating compliance with the 
percent removal efficiency require
ments under § 125.60. 

* 125.64 Effect of the discharge on 
other point and nonpoint sources. 

1 a) Ko modified discharge may result 
in any adcli tional pollution control re
quirements on any other point or 
nonpoint source. 

lb> The applicant shall obtain a de
termination from the State or inter
state agency(s) having authority to es
tablish wasteload allocations indi· 
eating whether the applicant's dis
charge will result in an additional 
treatment pollution control. or other 
requirement on any other point or 
nonpoint sources. The State deter
mination shall include a discussion of 
the basis for its conclusion. 

* 125.65 Urban area pretreatment pro
gram. 

la) Scope and applicubility. ill The re
t1uirements of this section apply to 
each POTW serving a population of 
50.000 or more that has one or more 
toxic pollutants introduced into the 
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POTW by one or more industrial dis
chargers and that seeks a section 301< h l 
modification. 

<2l The rectuirements of thiR st>ction 
apply in addition to any applicable re
quirements of 40 CFR part 403. and do 
not waive or substitute for the part 403 
requirements in any way. 

<bl Toxic pollutant control. 11) A;; Lo 
each toxic pollutant introduce<! by an 
industrial discharger. each POT\\' sub
ject to the requirements of this section 
shall demonstrate that it either: 

<iJ Has an applicable pretreatment 
requirement in effect in accordance 
with paragraph (cl of this section: or 

<ii) Has in effect a program that 
achieves secondary removal equiva
lency in accordance with paragraph <ell 
of this section. 

<2l Each applicant shall demon;;trate 
that industrial sources introducing 
waste into the applicant's treatment 
works are in compliance \Vith all ctppli
cable pretreatment requirement". in
cluding numerical standards st't by 
local limits. and that it will enforce 
those requirements. 

1 c) Applicable pretreatment rc</uire
ment. (1) An applicable pretreatment 
requirement under paragraph <bill li i l 
of this section with respect to a toxic 
pollutant shall consist of the following: 

(i) As to a toxic pollutant introrluced 
into the applicant ·s treatment works 
by an industrial discharger for which 
there is no applicable categorical 
pretreatment standard for the toxic 
pollutant, a local limit or limits on the 
toxic pollutant as necessary to satisfy 
the requirements of 40 CFR part 403: 
and 

{iil As to a toxic pollutant introduced 
into the applicant's treatment works 
by an industrial discharger that is sub
ject to a categorical pretreatment 
standard for the toxic pollutant. the 
categorical standard and a local limit 
or limits as necessary to satisfy the re
quirements of 40 CFR part 403: 

{iiil As to a toxic pollutant intro
duced into the applicant's treatment 
works by an industrial discharger for 
which there is no applicable categor
ical pretreatment standard for the 
toxic pollutant. and the 40 CFR part 403 
analysis on the toxic pollutant shows 
that no local limit is necessary. the ap
plicant shall demonstrate to EPA on 
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an annual basis during the term of the 
permit through continued monitoring 
and appropriate technical review that a 
local limit is not necessary. and. where 
appropriate. require industrial man
agement practices plans and other pol
lution prc>vention activities to reduce 
or control the discharge of each such 
pollutant by industrial dischargers to 
the POT\\'. If such monitoring and 
technical rr>view of data indicate that a 
local limit is needed. the POTW shall 
t'stablish and implement a local limit. 

(21 Any local limits developed to 
meet tht' requirements of paragraphs 
1b){l){il and (c10i of this section shall 
he: 

<i) Consistent with all applicable re
itUirements of ,10 CFR part 403 and 

\ii l Suhjed to approval by the A<l
ministrator as part of the 3010ll appli
cation re,·iew. The Administrator may 
rnctnire such local limits to be revised 
as necessary to meet the requirements 
of this sect ion or 40 CFR part 40:~. 

{d) Seconclaru removal equinllenc,11, An 
<lpplicant shall demonstrate that it 
achieves secori<lar;,· removal equiva
lency through the use of a secondary 
treatment pilot !demonstrationl plant 
at the applicant"s facility \Vhich pro
\'ides an empirical determination of 
the amount of a toxic pollutant re
moved by thP application of secondary 
t.reatment to the applicant'o; influent 
where tht' ctpplicant's influent has not 
lleen pretreated. Alternatively. an ap
plicant may make this determination 
using influent that has received indus
trial pretreatment. notwithstanding 
t.he definition of secondary removal 
Pquivalency in § 125.58(w l. The NPDES 
permit shall include effluent limits 
based on the data from the secondary 
equivalency demonstration when those 
limits are more string·ent than effluent 
Limits based on State water Quality 
standards or wat.er quality criteria. if 
applicable. or are otherwise required to 
assure that all applicable environ
mental protection criteria are met. 
Once such effluent limits are estab
lished in the NPDES permit, the POTW 
may either establish local limits or 
perform additional treatment at the 
POTW or a combination of the two to 
achieve the permit limit. 
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* 125.66 Toxics control program. 
ral Chemical analysis. (1) The appli

cant shall sul.Jmit at the time of appli
cation a chemical analysis of its cur
rent discharge for all toxic pollutants 
and pesticides as defined in § 125.58< aa l 
and <p). The analysis shall he per
formed on two 24-hour composit.e sam
ples (one dry weather and one wet 
weatherl. Applicants may supplement 
or substitute chemical analyses if com
position of the supplemental or sub
stitute samples typifies that which oc
curs during dry and wet weather comli
tions. 

(2l Unless required by the State. thi:-; 
requirement shall not apply to any 
small section 301<hJ applicant whieh 
certifies that there are no known or 
suspected sources of toxic pollutants or 
pesticides and documents the certifi
cation with an industrial user survey 
as described by 40 CFR 403.8(f)(2l. 

(bl Identification of sources. The appli
cant shall submit at the time of appli
cation an analysis of the known or sus
pected sources of toxic pollutants or 
pesticides identified in § 125.66(al. The 
applicant shall to the extent prac
ticable categorize the sources accord
ing to industrial and nonindustrial 
types. 

(CJ Industrial pretreatment require
ments. (1) An applicant that has known 
or suspected industrial sources of toxic 
pollutants shall have an approved 
pretreatment program in accordance 
with 40 CFR part 403. 

c2) This requirement shall not apply 
to any applicant which has no known 
or suspected industrial sources of toxic 
pollutants or pesticides and so certifies 
to the Administrator. 

(3) The pretreatment program sub
mitted by the applicant under this sec
tion shall be subject to revision as re
quired by the Administrator prior to 
issuing or renewing any section 301<hJ 
modified permit and during the term of 
any such permit. 

(4) Implementation of all existing 
pretreatment requirements and au
thorities must be maintained through 
the period of development of any addi
tional pretreatment requirements that 
may be necessary to comply with the 
requirements of this subpart. 

(d) Nonindustrial source control pro
gram. (1) The applicant shall submit a 
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prnposecl public educ<ltion program de
signed to minimize the entrance of 
nonirnlu:-;trial toxic pollutants and pes
ticides irito its POT\V<sl which shall be 
implenwnted no later than 18 months 
after b:-mance of a 30li h l modified per
mit. 

121 The applicant shall also develop 
and implement additional nonindus
trial source control programs on the 
earliest possible schedule. This require
nwnt ::;hall not apply to a small appli
cant which certifies that there are no 
known or suspected water quality. 
sediment accumulation. or biological 
problems related to toxic pollutants or 
pesticides in its discharge. 

r 3 l The applicant's nonindustrial 
source control programs under para
gTaph <d)(2) of this section shall include 
the following schedules which are to be 
implemented no later than 18 months 
after issuance of a section 3011h) modi
fied permit: 

<i 1 A schedule of activities for identi
fying nonindustrial sources of toxic 
pollutants and pesticides: and 

(ii l A schedule for the development 
and implementation of control pro
grams. to the extent practicable. for 
nonindustrial sources of toxic pollut
ants and pesticides. 

( 4 l Each proposed nonindustrial 
source control program and or schedule 
submitted by the applicant under this 
section shall be subject to revision as 
determined by the Administrator prior 
to issuing or renewing any section 
301ihl modified permit and during the 
term of any such permit. 

~ 125.67 Increase in effluent volume or 
amount of pollutants discharged. 

<a) No modified discharge may result 
in any new or substantially increased 
discharges of the pollutant to which 
the modification applies above the dis
charge specified in the section 301(h) 
modified permit. 

(b) Where pollutant discharges are 
attributable in part to combined sewer 
overflows. the applicant shall minimize 
existing overflows and prevent in
creases in the amount of pollutants 
discharged. 

cc) The applicant shall provide pro
jections of effluent volume and mass 
loadings for any pollutants to which 
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the modification applies in 5-year in
crements for the design life of its facil
ity. 

§ 125.68 Special conditions for section 
301(h) modified permits. 

Each section 301(hl modified permit 
issued shall contain. in addition to all 
applicable terms and conditions re
quired by 40 CFR part 122. the fol
lowing: 

(al Effluent limitations and mass 
loadings which will assure compliance 
with the requirem<•nLs of this suhpart: 

tbl A schedule or schedules of compli
ance for: 

(1) Pretreatment progTam rle\·dop
ment required by §125.66<c): 

(2) Nonindustrial toxics control pro
gTam required by §12S.66<d): and 

(3l Control of combined sewer over
flows required by§ 125.67. 

(C) Monitoring program requirements 
that include: 

(1) Biomonitoring requirements of 
§ 125.63(h): 

(2) Water quality requin·ments of 
§ 125.63( (' l: 

(31 Effluent monitoring requirements 
of §§125.60(b). 125.62(C) and ldL and 
125.68(dl. 

<dl Reporting requirements that in
clude the results of the monitoring pro
gTams required by paragraph (C) of this 
sect.ion at such frequency as prescribed 
in the approved monitoring· program. 

APPE:'\DIX TO SUBPART G CW PAHT 125-
Al'PLICAN'l' QUE:'iTiON!\AHtE nm 
MODlFICATIO!\ OF SECO'.\!J..\RY 
TRF.ATMF.KT REQl' !RF:\IENTS 

OMB Control Numuer 2040·-0088 Expi1·es on 
2'28:96 Public reporting burden for this col
lection of information is estimated to aver
age 1.295 - 19.552 hours per response. for small 
and large applicants. respectively. The re
porting burden includes time for reviewing 
instructions, g·athering data. including moni
toring and toxics control activities. and 
completing· and reviewing the questionnaire. 
Send comments reg·arding· the burden esti
mate or any other aspect of this collection. 
including sug·gestions for reducing the bur
den. to Chief, Information Policy Branch. 
U.S. Environmental Protection Agency. 1200 
Pennsylvania Ave., NW. (2136), Washington, 
DC 20460 and Office of Management and 
Budg·et. Office of Information and Reg·u
latory Affairs, Attn: Desk Officer for EPA. 
Washington, DC 20503. 

Pt. 125, Subpt. G, App. 

l. l:'>TIWLJl:CTJ( >:'> 

1. This qut>,;tionnaire is to l>e submitted])~· 
!10th small and larg·e applicants for modifica
t 1011 of secondary treatment requirements 
under section 30lthl of the Clean Water Act 
1C\VAL A snrnll applicant is defined as a 
POTW that has a contributing population tu 
its wastewater treatment facilit~· of less 
than Ei0.000 itnd a projected avernge clr~· 

weather flow of le:;;s than 5.0 million gallons 
per da~· tm~(l. 0.32 cubic meters.sec> 140 CF'R 
12Ei.58!C'l]. A lal'!!e applicant is defined as a 
f'OT\V that has <l population contributing to 
its wa<'\tew<der tlt>atment facility of at lea,;t 
ii0.000 or a prnjected average dry weather 
flow of its discharge of at least .~.O million 
gallons per (la~· \ nig-cl. 0.22 cubic meters sec l 
[ 10 CFR 12f1 . .58t c 1 !. The questionnaire iH in 
two sections. a t;-eneral information arnl 
!1asiC' requirements section 1part Ill and a 
technical P\'aluation sect.ion !part Ill I. Satis
Ltctor.v completion by small and large dis
' liargers of the appropriate ltuestions of thi;; 
questionnairP is necessary to enable EPA to 
determine 11·hethe1· the applicant's modified 
,Jisch<lrgP 1tit•t'ts the c.riteria of section 301rh 1 

dnd EPA n·gulations 140 C'FR part 125. sub
part Ch 

2. Most srnail applicants should he alJle to 
l omplete t lw questionnaire using availal.>le 
111formation However. small POTWs with 
iow initial dilution discharging into shallow 
waters or waten-< with poor dispersion and 
transport l'lrnract erist.ics. discharging· near 
distinctive and susceptible biological habi
tats. or disl'harg·ing substantial quantities of 
toxic;; should anticipate the need to collect 
additional information and.or conduct addi
tional anal~'ses to demonstrate compliance 
with section 3011 h I l'riteria. If there are ques
t ions in this reganl. applicants should con
tact the appropriate EPA Regional Office for 
guidance. 

3. Guidance for responding to this ques
tionnaire is provided by the newly amended 
;.;ection 301! h > technical support document. 
\\'here available information is incomplete 
and the applicant needs to collect additional 
1lata during the period it is preparing· the ap
plication or a letter of intent, EPA encour
ag·es the applicant to consult with EPA prior 
to data collection and submission. Such con
sultation. particularly if the applicant pro
vides a project plan. will help emmre that 
the proper data are gathered in the most effi
cient matter 

4. The notation rL) means large applicants 
must respond to the question. and \ S l mean::; 
small applicants must re!"pond. 

II. GE1'EH.~ L l!'FUHMATIOC'i A':'D BASJC DA'rA 
Ri-:c,uurnLVu;wrn 

A. Treatment S.11stem Description 

1. (L.Sl (Jn which of the following are you 
hasing· your application: a current discharge. 
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improved discharge, or altered discharge. as 
defined in 40 CFR 125.58? (40 CFR 125.59taJ] 

2. (L,Sl Description of the Treatment·out
fall System (40 CFR 125.62(aJ and 125.62(el] 

a. Provide detailed descriptions and dia
grams of the treatment system and outfall 
configuration which you propose to satisfy 
the requirements of section 301Chl and 40 
CFR part 125. subpart G. What is the total 
discharge design flow upon which this appli
cation is based? 

b. Provide a map showing the geographic 
location of proposed outfall(sl <i.e.. dis
charge). What is the latitude and longitude 
of the proposed outfall(s)? 

c. For a modification based on an improved 
or altered discharge. provide a description 
and diagram of your current treatment sys
tem and outfall configuration. Include the 
current outfall's latitude and long"itude. if 
different from the proposed outfall. 

3. (L,Sl Primary or equivalent treatment 
requirements L40 CFR 125.60] 

a. Provide data to demonstrate that your 
effluent meets at least primary or equivalent 
treatment requirements as defined in 40 CFR 
125.58(1') (40 CFR 125.60] 

b. If your effluent does not meet the pri
mary or equivalent treatment requirement.s, 
when do you plan to meet them? Provide a 
detailed schedule, including design, con
struction, start-up and full operation. with 
your application. This requirement must be 
met by the effective date of the new section 
301thl modified permit. 

4. rL.Sl Effluent Limitations and Charac
teristics [40 CFR 125.6l(b> and 125.62(e)(2l] 

a. Identify the final effluent limitations 
for five-day biochemical oxygen demand 
cBOD, ), suspended solids, and pH upon which 
your application for a modification is based: 
-BOD, mg.L 
-Suspended. solids mgL 
-pH trang·e l 

b. Provide data on the following effluent 
characteristics for your current disclrnrge as 
well as for the modified discharg·e if different 
from the current discharge: 
Flow tm 'secl: 
-minimum 
-average dry weather 
-average wet weather 
--maximum 
-annual average 

BOD , (mg.L) for the following plant flows: 
-minimum 
-average dry weather 
-average wet weather 
--maximum 
-annual average 

Suspended solids (mg L> for the following· 
plant flows: 
-minimum 
-average dry weather 
-averag·e wet weather 
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--maximum 
-·-annual average 

Toxic pollutants and pesticides (ug LJ: 
···list each toxic pollutant and pesticide 

---list each 304(a)0) criteria and toxic pollut
ant and pesticide 
pH: 

-minimum 
-maximum 

Dissolved oxygen (mg L. prior to 
chlorination) for the following plant flows: 
-minimum 
--average dry weather 

-average wet weather 
-maximum 
--annual average 

Immediate dissolved oxygen demand (mg! 
L1. 

5. IL.S 1 Effluent Volume and Mass Emis
sions [40 CFR 125.62(e)(2l and 125.67] 

a. Provide detailed analyses showing pro
jections of effluent volume (annual average. 
m 'sec) and mass loadings rmt yr) of BOD, 
and suspended solids for the design life of 
your treatment facility in five-year incre
ments. If the application is based upon an 
improved or altered discharge. the projec
tions must be provided with and without the 
proposed improvements or alterations. 

b. Provide projections for the end of your 
five-year permit term for 11 the treatment 
facility contributing population and 2l the 
average daily total discharge flow for the 
maximum month of the dry weather season. 

6. 1L.Si Average Daily Industrial Flow <m" 
sec1. Provide or estimate the average daily 
industrial inflow to your treatment facility 
for the same time increments as in question 
II.A.5 above. [40 CFR 125.66] 

7. <L.SJ Combined Sewer Overflows [40 CFR 
125.67(\J l] 

a. Does !will) your treatment and collec
tion system include combined sewer over
flows? 

b. If yes. provide a description of your plan 
for minimizing combined sewer overflows to 
the receiving· water. 

8. <L.Sl OutfalL'Diffuser Design. Provide 
the following data for your current discharge 
as well as for the modified discharge, if dif
ferent from the current discharge: [40 CFR 
125.62<aHl>J 
--Diameter and leng·th of the outfall(S) (me

ters> 
-·Diameter and length of the cliffuser<s) (me

ter>:;) 
-·- Ang·leCsJ of port orientation<s> from hori

zontal cdegrees) 
-Port diameter(s) (meters) 

·Orifice contraction coefficientlsl, if known 
-Vertical distance from mean lower low 

water cor mean low waten surface and out
fall port(sJ centerline 1metersl 

-Number of ports 
_ ... Port spacing (metersl 
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---D1':'i,gn flow rate for each por1, if m:dtiple 
ports ,u·e used ( n1 · spc 1 

H, Heceit'i11g i1·ute1 Description 

J, i L,S 1 Are you applying, for a modifica
tion lm;,;ed on a discharg·e to the o:·e<t n [ '10 
CFR 125,58(Ill] or to a :;aline estuary [W CFR 
125.!i81vJ]" [40 CFR 125,59(all 

2, iLS1 fa your current discharge or modi
fied discharge to stressed waters as defined 
in '10 CFR 125,58(zl? II yes, what are the pollu
tion sources contrihuting to thE' strPs~'' [40 
C:FR 125,59(b)(4l and 125,62<01. 

3, 1L.S1 Provide a clescription and clata on 
the sea:mnal circulation patte1·ns in the vi
cinity of your CUITE'nt and modifit><l dis
ch:-u•g'e(sL [40 CFR 125,62<aJ], 

4, (Ll Oceanographic conditions in th!:' vi
c;init~· of the current and propo:;;ed moclified 
dischargpis), Provide data on the followini.r: 
['10 CFR 125,62(a)J 
--Lowest ten percentile current spet·d 1m 

secJ 
-- PrPclominant current speed (m sec 1 arnl di

rection rtruel during thP four season" 
--Pe1·iodrs1 of maximum stratifiC'ation 

(months) 
---Period!sl of natural upwelling event" 1du

ration and frequency. months1 
-Density profiles during perioclin oJ max

imum ;;tratification 
5. (L,Si Do the receiving· waters for :<,·our 

discharge cont.ain si1rnificant amounts of ef
fluent previously discharged from t.ht ti-tat
ment works for which you are applying for a 
section 301!hl moc!ified permit9 [ lO CFR 
125,571,a)(9l] 

6. Ambient- wat.er quality condition:.: during 
the period(sJ of maximum stratification at 
the zone of initial dilution <ZID1 boundary, 
at other areas of potential impact. and at 
control stations. [40 CFR 125,62(a)] 

''" 1L1 Provide profiles (With depth1 on the 
following for thfl current dischargP location 
and for the modifief! discharge loca rion, if 
different from the current disch;trge: 
--BOD, \lng Li 
--Di::\solved oxygen trng Li 
-Suspended solids (mg L 1 
--pH 

-Temperature ( ·CJ 
Salinity tppt l 

-Trnnsparency <tm·hiclity, pPl'c:flnt light 
transmittance l 
Other significant variat1les (e,g" nutrients, 
304!aill 1 criteria and toxic pollutants and 
pest.icicles. fecal coliform bacterial 
b. rs1 Provide available data on the fol

lowing in the vicinity of the current dis
charge location and for the modified di~

charge location, if different from the current 
discharge: [40 CFR 125.61(bJ(l\] 
~Dissolved oxygen (Ing Ll 
-- i:\uspende<l solids tmg' Ll 

pH 
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Tc-mpera t ure • C' 
Salinity 1ppt1 

-Transpan·ncy ( turllicli ty, µer(' en t lig'ht 
ttansn1i t t d_nce 1 

Other ;;ignifiurnt variables te.g" nutrieut"
:l04(a)(l J triteria and toxic pollutants an<l 
ppstici<lf's. teca I coliform bacteria 1 

<'. ;L,S1Arc- then• other period;; when re
•'eiving, wat<'!' 11uality conditions may he 
more critical than the period(sl of maximum 
:-;tratification'.' If so, describe these and othflr 
critical pPriod:;; and data requested in 6,a. for 
the othN critical perioclisl. [40 CFR 
125.621 a Hl ! l 

7. (1,) Pto\·idP data on steaclv ::ct:tte se<li
ment dit;sol \·ell oxygen demancl and dissolved 
r,xyg·en df'mancl due t.o resuspension of sedi
ments in 1 he vicinity of your cun-ent an1l 
modified dhchar~·e1s11mg-L <Li;.-1. 

( · B1ulo!licul Concl1ti11ns 

L \ L l P1-o\·ide ,t lie tailed description of rep
resentatin· biological commnnit ies (e,g. 
plankton, macrolJe11thos, d!-'mersal fish, etc. 1 
in the Yicinit~· of your current and modified 
dL;charg'el.'l: within the ZIT), at the ZID 
boundary. at other areas of potential clis
,·h'1.l'g·e-related impal·L aml at i·eference (co11-
trol 1 sites. Community characteristics to he 
de:;nilied shall include ilmt not lip limited 
tol ;;pecie~ composition: abundance: domi
nance and 1li\'en;its: spatial temporal dis
tribution: ~rowth and reproduction: disease 
frequency: t rophil structurE' ancl produc
tivity pant·rns: preRence of opportunistic 
species: lJioaccurnulation of toxic materials: 
a.nd the oc< urrence of mass mortalitieR, 

2. 1.L.S>a Are rli;;tinctive habitats of lim
ited clistrlhution lsuch as kelp bed~ or coral 
reefsJ locat"ll in area::; potentially affectE'cl 
hy the motl1tie<l <lischarge? [40 CFR 125,62(ciJ 

b. If ye:-.. p1·ovicle information on type, ex
tent_ and l<·c'1.tiou of habitat>;_ 

3. 1L.Sli< Are l'ommercial 01· recreation<li 
fisheries locate<l in areas potentiall.v affect!:'<! 
ii.\· the disch,lrg<>'' [40 CFR 125.62 1c1 and rd1J 

b, If ~·e~. provi1le informal ion on t>·pes. lo
,,at ion, and \";\Jue of fishel'ies. 

li. State u nd Fe<ie1 al /,em's [41i CFR I :!5,6'1 wul 
IJ5Ji:!(a}(l)j 

L !L.S) ArP there water qualit>- ':'tandards 
<lPPlicahle to the following pollutants for 
which a modification is requet'ted: 
-Biochf'm1cal oxyg,en demand or dissol\·ed 

oxygen? 
--Suspendt·d solid,;, turbi<lit:v, light trans

mission, light :<cattering. m maintenance 
of the euphotic zone'' 

-pH of the receiving water'? 

2. IL.Si If yeR. what is the water use classi
fication for your dif'charge area'.' What are 
the applicable standards for your discharge 
area for E'ach of thE' parametE>rs for which a 
modification if. requested" Provid!:' a copy of 
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all applicable water <1uality standards or a 
citation to where they can be found. 

3. (L.SJ Will the modified discha1xe: [40 
CFR 125.59(!J)(3J]. 

-Be consistent with applicable State coastal 
zone management programrs1 appron•d 
under the Coastal Zone Manag·ement Act 
a;; amended. 16 U .8.C. 1451 et seq.') I See 16 
U.S.C. H56(cli3HAI] 
·Be located in a marine sanctuar:; rlf:'s
ignated under Title Ill of the Marine Prn
tection. Research. and Sanctuaries Act 
r MPRSA 1 as amended. 16 \U:l.C 1431 Pt 
set1.. or in an e;,;tu;ll'ine sand ll<lt"< t!P:--
htnated under the Coast.11 Zorw Mana;u•
rnent Act as amended. 16 U.S.C. Hfil'' !f lo
c<1ted in a mar·ine ;;Rnct.uar~- desi.~·nated 

under Ti Ue III of the l\IPRSA. ~1 t Lwh a 
cop;; of an.v certification t;r pnmit l'P

c1uiretl UJH!er re~rnla t ions 1-rn\·erni tt.>.: such 
marine sanctu<ll'~-- [See 16 C.:-i.C. ll:l2r1H21] 
Be con::;istent with the Enr.hrn~·prPd :::ipr'ciPs 
Act as amPndecl. 16 U.S C. i.~:31 Pt seq." Pro
\·ille the names of <1.TIV threatened or f'!1(lan
g·e1·ed species tlrnt inhal•it or ol•Llin nutri
ents from waters that ma:-; lie afit·ct e<I Ji:; 
the modified (li,.;ch;u·!tP. !dent if\· am· nil -
ic<li habitat thar m:1s l:ie affrt·ted Ji\· 11H' 

modified di><charg-e <llHl enll u>tt P wllPtlw1· 
the modifiell <li:-«:harg·e will affP<:t 1 hn•nt
ened or ernlang !:'red speciPs ur rn0tlif.\· :1 
critil»ll halJitnt. [See 16 T:.S.C. 1S:lil•a1r21]. 

!. 1L.:-i1 A1·e \'OU aware of an\- :::it ate or Fed
(~l'al laws or regulations 1oth('J' th<\ll tlw 
Cit' an \Llt.Pl' Act or the threP sL1 tut,.,._ id en ti
fied in iUm1 :3 aboveJ or an Execut i\·,, Order 
which b applicable to your tlisclrnr~·e 9 If yes. 
prm·itle sufficient information t.c dem
onstn-1 te that your modified db,:llan;e \Yill 
l'omply with such htw1si. i·••guh1ti1m1;-;1. or 
onle1·1s1. [40 CFR 125.:)9 il.lll31]. 

.. l. Pilysicu/ C/Jurncteristics o/ fJ1." ·ilw ''" f-llJ 
CFR l 251i2(uJj 

1. rL.;S1 What is the critical init bl dilution 
for :-:our current and modified ,u.,,·hai·,;e1s1 
during 1li the periodis) of maximum strati
fication'' ancl r21 any other critical Pfl'i()(lis/ 
of di,;charge volume composition. '.Val er 
quality. lliolo1dcal seasons. or oceallOL'.Taphic 
conrlitions? 

2. \L.SJ What are the dimension,-; of the 
zone of initial dilution for your modified <lis
c:hargel s l" 

3. (L> \Vhat are the efl'i'.cts of aml.lient cur
rents and stratification on dispersion and 
tran:">port of the discharg·e plume wastefield" 

-1. (8> Will there he significant sedimfmta
t.ion of suspended solidR in the vicini t:1' ol' the 
modified discharge? 

5. (L 1 Sedimentation of suspended solids 
a. What fraction of the modified db

charge·s suspended solids will accumulate 
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wit.hin the dcinity of the modified dis
charge" 

h. \\'h<tt are the calculated area(sl and 
rn te• s 1 of sediment accumulation within the 
\'icinity of the modified discharge(sl u:; me 
:ITl'7 

c. \·rhat is the fate of settleahle solids 
tnu1"ported hevoncl the calculated sediu1ent 
<lt'(·un1ulation area? 

l! C1.•111plio11ce ;rith 11pp/1cuh!e Water Qualit.11 
Stu11clwd.1 um/ ('ff,! §304(UJ( l! 1rnll'r 411ul1ty 
, i1!1 riu [JO CFII 1:!5.6](/IJ und Z::.:i.li2!u!] 

1. 1L.,,;1 \\'h<ll i,.; the concP11tr«tion of lli;;
·"oJ\·pd ox~·.~rn immediately following initial 
dilution for the periocl!sl of maximum strati
fk,\tio11 c\lld illl:'>' ot.l1e1· tTitkal pel'io<li>;i of 
disdrnrc;c· \'Olume composition. water ljU<\.l

i t:,-. l:iiulo~·h ·a 1 Be~u:onf.. or oceanogTaphic 
<·ondition~'? 

:! •L.S1 \\·h,1t is tlw farfielrl cli.""olverl ox\·
~ f·n dPpl'P~,.;i on <1.nd re~lJ 1t inf!· L·on1~Pnt1·a t ion 
dtli' to HOD t>X;>rtion of the wa,-tPfielr.l during 
th,-. pniodr" 1 of maximum ,;tratificatlon anti 
;ln:: othe1· 1'1'itical peLilH1o-;i·:, 

:3. • L' \\'h;t\ cll'e t llP di,-::;oh1·tl ox,·~·en de-
1;r"""i<:>n" awl l't-'>:ult.ing cont·Prltnlt ion,; nPa1· 
t Ile hot\ om due to st eat[~- C'e1.linwnt (lemand 
;UH! rP"U"JlPll>•ion of ;-;prLimPnU:'°? 

-1. r L.:-i, \\'hat i>< tht> inc1·p",;e iE lE'CeiYinL'.· 
\Y<i tf·r "uspt<rnled ::->Oli<b r:onu•ntr<l t ion imme
rlin t dy following initial rlilution oi the 
mocl1fipd llbch,u·gp(" 1'.' 

~" • L 1 \\'Im t i:< the c llang·e in receiving· 
w.tt.c:r pH inunediat.Ply followrn~ initial dilu
tion ol th'-' modified disclurgek!':' 

6. 1LS1 Does 1 will l the modified rli;;charge 
comply with applicable \\·atPr qualitv ;.;tancl
anb fot" 

· · lJi ""ol 1:etl ox:-·gen" 
:-iu~pern!Pd ><olids or :mrrog·atP o-;\;tnr.lan!s') 
pH'' 

7 •L.Si l'ro\·ide data t.o demonstrate that 
:dl applicahie SLlte war.er r1ualit:-· stamlarcls. 
am! all applica Lle water quality criteria es
rn\Jlbhed under Section :)041a111 > of the Clean 
\\'att•r Act for which there are no directly 
conesponding· numerical applicalJle water 
<1U<ilit\· ,,;tarn!anh; <lpprove(l lJy EPA. are met 
<\t and lw::ornl the boundary of the ZID under 
critical ern-ironm(•nt.al arnl treatment plant 
con(litions in the watern surrounding or adja
cent to the point. at which your effluent h; 
tli~ch:u-,recl. [40 CFR 125.62iaHli] 

8. r L.S 1 Prodcle the determination required 
h\' 40 CFR 125.611b112 l for compliance with all 
<lpplicable provisions of State law. including· 
water quality standards or. if the determina
tion has not yet 11een received. a copy of a 
letter to the appropriate agencns) request
ing· the required determination. 
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C. Impact on Pnb/i(' Water Supplies [41J C FR 
1256:!(b)} 

l. ( L.SJ Is there a planned or existillg· pub
lic water supply (de::mlinization facilit~·i in
take in the vicinity of the current or modi
fied discharge? 

2. !L.Sl If yes: 
a. What is the location of the intake(sl 

!latitude and longitude l? 
b. Will the modified discharg·e! s l prevent 

the use of intake(SJ for public water supply? 
c. Will the modified diRcharg·e(8l cause in

crea:;ed treatment requirementR for puhlic
water supply(sl to meet local. State. and 
EPA c1rinking· water standards? 

D. Hioioqical Impact of Disclw rqe [40 <'FR 
l 2SJi2< c!} 

l. 1L.Sl Does !will1 a balanced indigl:'nou:; 
population of shellfish. fbh. and wildlife 
exist: 
--Immediately beyond the ZID of the cunent 

and modified discharge1sr? 
---In all other areas beyond the ZID where 

marine life is actually or potentiall~- af
fec·ted by the cmTent and modified dis
charge1 sl" 
2. IL.S l Have distinctiYe habitats of lim

ited distribution been impacted adversely by 
the current discharg·e and will such h;\bit.ats 
be impacted adven<ely tiy the modified dis
charg·e? 

3. (L.Sl Have commercial or recreaUonal 
fisheries been impacted advernely by the cur
rent discharge (e.g .. warnings. restrictions. 
closures. or mass mortalities) or will they lJe 
impacted adversely by the modified dis
charge'.' 

4. (L.S*l Does the current or modified di8-
(;harg·e cause the following within or lieyond 
the zm· [40 CFR 125.62((·)(3l] 
--Mass mortality of fishes or invertebrates 

clue to oxygen depletion. high con,·entra
tiorn; of toxics. or C>ther condition8'.' 

--An increased incidence of disease in ma
rine organisms? 

---An abnormal body \Jurden of any toxic ma
terial in marine organisms? 
Any other extreme. adverse liiologic,cl im
pact::i? 
5. IL.SJ For disch<trges into saline 8stua

rine waters: [40 CFR 125.62 (Cl(4JI 
-Does or will the current or modified dis

charg·e cause :mbstantial differences in the 
lJenthic population within the ZID and be
yond the ZID" 

-Does or will the cunent or modified dis
charge interfere with migratory pa th ways 
within the ZID? 

---Does or will the current or modified dis
charge result in bioaccumulation of toxic 
pollutants or pesticides at levels which 
exert adverse effects on the biota within 
the ZID? 
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No sect10n I h l modified permit shall he 
i;;sued where the discharge enters into 
stres8ec1 saline estuarine waters as stated in 
,lO CFR 125 59<bHll. 

6. { L.S l For improved discharges. will the 
proposed improved discharge(s) comply with 
the requirements of 40 CFR 12.5.62la! through 
125.62(cl)'.' [-!0 CFR 125.62(el] 

7. tL.S1 For altered discharge(sl. will the 
<lltered disc harge!sl comply with the require
ments of ~O CFR 12.S.62(a1 through 125.62tdl? 
[40 CFR 12E' 62(el] 

8. (L.81 If ~·our current discharge is to 
stl'essed ocean waters. does or will your cur
rent or modified discharge: [10 CFR 125.62(f)) 

-ContrihutP to. increase. or perpetuate such 
st1·essecl c:onclition'.' 
-Contribute to further degradation of the 
hiota or water quality if the level of 
human pert urh<ition from other source8 in-
creases'' 

···Ret<trd the recovery of the biota or water 
quality if human perturliation from other 
sources decreases·> 

/<.'. lr11pac/.; ot Discharge on He<:reutional 
Ai'til'ities [40 CFH 1:!5.62(dJ/ 

1. (L.S1 Descrihe the existing or potential 
recreational activities likely to he affected 
by the mollified discharg·e(s l beyond the zone 
of initial dilution. 

2. (L.S l \':hat at'<> the existing and potential 
impacts of the modified discharge<sl on rec
reational ;u'tivities~' Your answer should in
clude. but not he limited to. a discussion of 
fecal coliform l1<H·teria. 

3. rL.Sl Are there any Federal. State. or 
lo<:al restrictions on recreational activities 
in the vicinity of the modified discharge!sl'.' 
If yes. describe the restrictions and proYide 
dtat-ions to ,wail<tble references. 

4. (L.S 1 If recreational re;;trictions exi;;t. 
would such restrictions be lifted or modified 
if you were lli;wharging a ,;econclary treat
ment effluent'' 

F. F:sta/J/islu11l'11i '''a .Honiloriny l'rogram /.JI) 
CFR 725.6.'lj 

1. 1L.S1 Oescrihe the biological. wat-er qual· 
ity. and effluent monitoring programs which 
you propo:"e to meet the criteria of 40 CFR 
125.63. Onl~· those scientific inve8tigations 
that are necessary to study the effects of the 
proposed clischarg·e should Ile included in the 
scope of th~· 3011h1 monitoring progTam [40 
CFR 125.631a111)(i1(8 i ]. 

2. !L.Sl Describe the sampling techniques. 
schedules. and locations. analytical tech
niques, qwdi t~· control and verification pro
cedures to be u~ed. 

3. (L.S l Describe the personnel and finan
cial resources .tvailable to implement the 
monitoring programs upon issuance of a 
modified permit and to cany it out for the 
life of the modified permit. 
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G. Effect of Discharge on Other l'oin t and 
Nonpoint Sources [40 CFR 125.64] 

1. (L,Si Does (will) your modified dis
charge(s) cause additional treatment or con
trol requirements for any other point or 
nonpoint pollution source(sl? 

2. <L.Sl Provide the determination required 
by 40 CFR 125.64(b J or. if the determination 
has not yet been received. a copy of a letter 
to the appropriate agency(sJ requesting the 
required determination. 

H. Toxics Control Program and Crbun Arm 
Pretreatment Program [40 CFR 125.li5 und 
125.66] 

1. <l. (L.Sl Do you have any known 01 sus
pected industrial sources of toxic pollutants 
or pesticides? 

b. <L.S l If no. provide the certification re
quired by 40 CFR 125.66laH21 for small rlis
charg-ers. and required b~· 40 CFR 125.661cH2i 
for large dischargers. 

c. IL.S* l Provide the results of wet aml rlrY 
weather effluent analyses for toxic pollut
ants and pesticides as re(!uirecl IJV 40 CFR 
l:l5.66< a H 1 I. I* to the extent practicallle 1 

d. <L.S*I Provide an analysis of known or 
su,;pected industrial sources of toxir' pollut
ants and pe8ticides identified in ( 1>1c1 above 
as re(!uired \J~r 40 CFR 125.66(ln. ( * to the ex
tent practicable l 

2. (SJa. Are there any known or suspPcted 
water quality. sediment accumulation. or bl·· 
ologi..:;al problems related to toxic: pollutants 
or pesticides from your moclifierl dis
charg·ei s I'' 

( S Jb. If no. provide the certification re
quirecl by 40 CFR 125.66\r\)(21 tog·ether with 
>Wailable supporting data. 

($IC. If yes. provide a schedule for develop
ment and implementation of nonindustrial 
toxics control programs to meet the reciuire
ment:> of40CFR126.66<dH3L 

r L hl. Provide a schedule for development 
and implementation of a noninrluc;trhl 
toxics control program to meet the require
ments of 40 CFR 125.66(dl(31. 

3. <L.S I Describe the public ecluc'H ion pro
gram you propose to minimize the ent ranee 
of nonindustrial toxic pollutants and pes
ticides into your treatment system. [40 CFR 
125.66(cl)(l)j 

4. (L.SJ Do you have an approved imlu,.:trial 
pretreatment program? 

a. If ves. provide the date of EPA approntl. 
b. If no. and if required by 40 CFR part 403 

to have an industrial pretreatment program. 
provide a proposed schedule for development 
and implementation of your industrial 
pretreatment program to meet the require
ments of 40 CFR part 403. 

5. Urban area pretreatment rec1uirement 
[40 CFR 125.65] Dischargers serving a popu
lation of 50.000 or more must respond. 

a. Provide data on all toxic pollutants in
troduced into the treatment work" from in-

40 CFR Ch. I (7-1-04 Edition) 

dustrial sources !categorical and noncategor
irnl 1. 

b. Note whether applicable pretreatment 
re(!uirements are in effect for each toxic pol
lutant. Are the industrial sources intro
ducing· ;;;uch toxic pollutants in compliance 
with all of their pretreatment requirements9 

Are these pretreatment requirements being 
enfort:ed? [40 CFR 125.651b)(2\] 

c. If applicable pretreatment requirements 
do not exist for each toxic pollutant in the 
POTW effluent introduced by industrial 
source1'. 

-·Pl'O\·ide a description and a schedule for 
:vour de\'elopment and implementation of 
applicable pretreatmPnt requirements ['10 
CFR 125.65!CI]. or 

·-·de"criliP how you propose to ,1emonsti«1.te 
sPcondary removal e(!ui valency for each of 
tho,.:e toxic pollutants. including a sched
ule for compliance. b,1· u:>imr a secondarv 
treatment pilot plant. [40 CFR 12.~.65icli] · 

Subpart H-Criteria for 
mining Alternative 
Limitations Under 
316(a) of the Act 

* 125. 70 Purpose and scope. 

Section 316(al of the Act 
that: 

Deter
Effluent 
Section 

provides 

"\\"ith respect to any point ~ource other
wi~e :.;ulij••ct to the pro,:ision>' of ~ection 301 
01 "Pction 306 of this Act. whenen~r the 
owner or operator of any ;,uch source. after 
opport unit,1- for public hearing. can clem
on"trnte to the satisfaction of the Aclminis
trntor 1or. if appropriate. the State) that anv 
effluent limitation proposed for the contr~l 
of thP lht.,nnal component of ~lny discharg·e 
from such source will require effluent limita
tions more :;tringent than neces~ary to as
,-ure the projection [sic] and propag,ation of a 
halanced. indig·enous population of shellfish. 
fhh and wildlife in and on the lJoclv of water 
into which the discharge is to be made. the 
Admini"trntor I or. if appropriate. the State<) 
may impose an effluent limitation under 
,ouch ,;ections on such plant. with respect to 
the thermal component of such discharge 
1 taking into account the interaction of such 
thermal component with other pollutants), 
that will assure the protection and propag-a
tion or a balanced indigenous population of 
:;hellfish. fish and wildlife in and on that 
hotly of water." 

This subpart describes the factors. cri
teria and standards for the establish
ment of alternative thermal effluent 
limitations under section 316(a) of the 
Act in permits issued under section 
402! al of the Act. 
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* 125. 71 Definitions. 

For the purpose of this subpart: 
(a) Alternative effluent limitations 

means all effluent limitations or stand
ards of performance for the control of 
the thermal component of any dis
charge which are established under sec
tion 316(a) and this subpart. 

(b) Representatire important species 
means species which are representa
tive. in terms of their biological needs. 
of a balanced. indigenous community 
of shellfish, fish and wildlife in the 
body of water into which a discharge of 
heat is made. 

(C) The term balanced, indigenous com
munity is synonymous with the term 
balancecl, indigenous population in the 
Act and means a biotic community 
typically characterized by diversity. 
the capacity to sustain itself through 
cyclic seasona,1 changes. presence of 
necessary food chain species and by a 
lack of domination by pollution toler
ant species. Such a community may in
clude historically non-native species 
introduced in connection with a pro
gram of wildlife management and spe
cies whose presence or abundan<'e re
sults from substantial. irreversilJle en
vironmental modifications. Normally. 
however. such a community will not 
include species whose presen~e or alrnn
dance is attributable to the introduc
tion of pollutants that will be elimi
nateu by compliance by all sources 
with section 30l(b)(2l of the Act: and 
may not include species whose presence 
or abundance is attributable to alter
native effluent limitations imposed 
pursuant to section 316ca). 

§ 125. 72 Early screening of applica
tions for section 316(a) variances. 

(a) Any initial application for a sec
tion 316(a) variance shall include the 
following early screening information: 

(1) A description of the alt8rnative 
effluent limitation requested; 

(2) A general description of the meth
od by which the discharger proposes to 
demonstrate that the otherwise appli
cable thermal discharge effluent limi
tations are more stringent than nec
essary; 

(3 l A general description of the type 
of data. studies. experiments and other 
information which the discharger in-

§ 125.72 

tends to submit for the demonstration: 
and 

(4l Such data and information as may 
be available to assist the Director in 
selecting the appropriate representa
tive important species. 

<bl After submitting the early screen
ing information under paragraph (a) of 
this section. the discharger shall con
sult with the Director a.t the earliest. 
practicable time •but not later than 30 
days after the application is filed) to 
discuss the tlischarg·er's early screening 
information. Within 60 days after the 
a,pplication is filed. the discharger 
shall sul>mit for the Director's ap
proval a cletai lefl plan of study which 
the discharg·er will undertake to sup
port its section 316(a) demonstration. 
The discharger shall specify the nature 
and extent of the following type of in
formation to be included in the plan of 
study: Biological. hydrographical and 
meteorolog·ical data: physical moni
toring data: engineering or diffusion 
models: laboratory studies: representa
tive important species: and other rel
evant information. In selecting rep
resentati\e important species. special 
consideration shall be given to species 
mentio1w(l in applicable water quality 
standards. After the discharg·er sub
mits its detailed plan of study. the Di
rector shall either approve the plan or 
specify any necessary revisiont:i to the 
plan. The discharger shall provide any 
additional information or studies 
which the Director subsequently deter
mines necessary to support the dem
onstration. including such studies or 
inspections as may be necessary to se-
1 ect representative important species. 
The discharger may provide any addi
tional information or studies which the 
discharger feels are appropriate to sup
port the demonstration. 

(c) Any application for the renewal of 
a section 316Utl variance shall include 
only such information described in 
paragraphs (al and <bl of this section as 
the Director requests within 60 days 
after receipt of the permit application. 

( d l The Direct.or shall promptly no
tify the Secretary of Commerce and 
the Secretary of the Interior. and any 
affected State of the filing of the r~
quest and shall consider any timely 
recommendations they submit. 
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(el In making· the demonstration the 
discharger shall consider any infonna
tion or guidance pu blishetl lJy EPA to 
assist in making such demonstrations. 

(f) If an applicant desires a ruling· on 
a section 316( al application before the 
ruling on any other necessary permit 
terms and conditions. <as pro\·ided by 
§124.651. it shall so request upon filing 
its application under paragraph <a> of 
this section. This request i'\hall be 
granted or denied at the discrntion of 
the Director. 

N<rn:: At the expiration of the permit. <ln~· 
discharger holding a section 316Ut1 variancP 
should be prepared to ;,upport the continu
ation of the variance with totudies based on 
the discharger·" actual operation experience. 

[44 FR 32948. June 7. 1979. as amended at 45 
FR 33513. May 19. 1980: 65 FH 30913. May 15. 
2000} 

* 125. 73 Criteria and standards for the 
determination of alternative efflu
ent limitations under section 316(a). 

(al Thermal discharge effluent limi
tations or standards established in per
mits may be less stringent than those 
required by applicable standards and 
limitations if the discharger dem
onstrates to the satisfaction of the di
rector that such effluent limitations 
are more stringent than necessary to 
assure the protection and propagation 
of a balanced, indigenous community 
of shellfish. fish and wildlife in and on 
the body of water into which the dis
charge is made. This demonstration 
must show that the alternative efflu
ent limitation desired by the dis
charger. considering the cumulative 
impact of its thermal discharge to
gether with all other significant im
pacts on the species affected. will as
sure the protection and propagation of 
a balanced indigenous community of 
shellfish. fish and wildlife in and on the 
body of water into which the discharge 
is to be made. 

(b) In determining whether or not the 
protection and propagation of the af
fected species will be assured. the Di
rector may consider any information 
contained or referenced in any applica
ble thermal water quality criteria and 
thermal water quality information 
published by the Administrator under 
section 304(a) of the Act. or any other 
information he deems relevant. 
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( c; 111 Existing dischargers may base 
theil' demonstration upon t.he absence 
of prior <tppreciable harm in lieu of pre
dicti\"e i'ltudies. Any such demonstra
tions shall show: 

1i1 That no appreciable harm has re
sult et! from the normal component of 
the discharge c taking into account the 
interaction of such thermal component 
with other pollutants and the additive 
effec1 of other thermal sources to a 
lialanced. indigenous community of 
slwllfisb. fish and wildlife in and on the 
body of water into which the discharge 
has been made: or 

1ii1 That despite the occurrence of 
i'lUCh previous harm. the desired alter
native effluent limitations <or appro
priate modifications thereof) will nev
ertheless assure the protection and 
propagation of a balanced. indigenous 
community of shellfish. fish and wild
life in and on the body of water into 
which the discharge is made. 

< 21 In determining whether or not 
prior appreciable harm has occurred. 
the Director shall consider the length 
of time in which the applicant has been 
discharging· and the nature of the dis
charg·e. 

Subpart I-Requirements Applica
ble to Cooling Water Intake 
Structures for New Facilities 
Under Section 316(b) of the 
Act 

Sonier:: 66 FR 65338. Dec. 18. 2001. unless 
otherwise noted. 

* 125.80 What are the purpose and 
scope of this subpart? 

(a) This subpart establishes require
ments that apply to the location. de
sign. construction, and capacity of 
cooling water intake structures at new 
facilities. The purpose of these require
ments is to establish the best tech
nology available for minimizing ad
verse environmental impact associated 
with the use of cooling water intake 
structures. These requirements are im
plemented through National Pollutant 
Discharge Elimination System 
<NPDES) permits issued under section 
402 of the Clean Water Act cCWAl. 

(b) This subpart implements section 
316< bl of the CW A for new facilities. 
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Section 316(b) of the CWA provides that 
any standard established pursuant to 
sections 301 or 306 of the CW A and ap
plicable to a point source shall require 
that the location. design. construction. 
and capacity of cooling water int.ake 
structures reflect the best technolog·y 
available for minimizing adversP envi
ronmental impact. 

( c 1 New facilities that do not meet 
the threshold re(1uirements re~.mrding 

amount of water withdrawn or percent
age of water withdrawn for cooling 
water purposes in § 125.81(a l must meet 
requirements determined on a case-by
case. best professional judgement 
( BP,J l basis. 

(dl Nothing in this subpart sha,ll he 
construed to preclude or den:v the right 
of any State or political subdivision of 
a State or any interstate agenc:v under 
section 510 of the CWA to adopt or en
force any requirement with respect to 
control or abatement of pollution that 
is more stringent than those rt•quired 
by Federal law. 

* 125.81 Who is subject to this subpart? 

(a 1 This subpart applies to a new fa
cility if it: 

(1 l Is a point source that uses or pro
poses to use a cooling water intake 
structure: 

(2) Has at least one cooling water in
take structure that uses at least 25 per
cent of the water it withdraws for cool
ing purposes as specified in paragraph 
(cl of this section: and 

(31 Has a design intake flow gTeater 
than two (2) million gallons pt:·r day 
(MGDl. 

<bl Use of a cooling wate1· intake 
structure includes obtaining· cooling 
water by any sort of contract 01· ar
rangement with an independent sup
plier <or multiple suppliers) of cooling 
water if the supplier or suppliers with
draw(sl water from waters of the 
United States. Use of cooling water 
does not include obtaining cooling 
water from a public water system or 
the use of treated effluent that other
wise would be discharged to a water of 
the U.S. This provision is intended to 
prevent circumvention of these re
quirements by creating arrangements 
to receive cooling water from an entity 
that is not itself a point source. 

§ 125.83 

(Cl The threshold requirement that at 
least 25 percent of water withdrawn be 
used for cooling purposes must he 
measured on an average monthly basis. 
A new facility meets the 25 percent 
cooling· water threshold if. based on the 
new facility's design. any monthly av
erage over a year for the percentage of 
cooling· water withdrawn is expected to 
equal or exceed 25 percent of the total 
water withdrawn. 

tdl This subpart does not apply to fa
cilit.ies that employ cooling water in
take structure>; in the offshore ancl 
coastal subcategories of the oil and gas 
extract.ion point source category as de
fined unrlPr 40 CFR 435.10 and 40 CFE 
435.40. 

* 125.82 When must I comply with this 
subpart? 

You must comply with thi:o subpart 
when an NPDES permit. containing re
quirements consistent with this sub
part is is:med to you. 

li 125.83 What special definitions apply 
to this subpart? 

The following special definitions 
apply to this suhpart: 

Annual mean t701r means the average 
of daily flows over a calendar year. His
torical data rnp to 10 years) must be 
used where available. 

Closed-r·ljcle recirculating system means 
a system designed. u8ing minimized 
makeup and hlowdown flows. to with
draw water from a natural or other 
water source to support contact and,or 
noncontact. cooling uses within a facil
ity. The water is usually sent to a cool
ing canal or channel. lake. pond. or 
tower to allow waste heat to be dis
sipated to the atmosphere and then is 
returned to the system. (Some facili
ties divert the waste heat to other 
process operations.) New source water 
(make-up water) is added to the system 
to replenish losses that have occurred 
due to blowdown. drift. and evapo
ration. 

Cooling zuiter means water used for 
contact or noncontact cooling. includ
ing water used for equipment cooling, 
evaporative cooling tower makeup. and 
dilution of effluent heat content. The 
intended use of the cooling water is to 
absorb waste heat rejected from the 
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process or processes used, or from aux
iliary operations on the facility's 
premises. Cooling water that is used in 
a manufacturing process either before 
or after it is used for cooling is consid
ered process water for the purposes of 
calculating the percentage of a new fa
cility's intake flow that is used for 
cooling purposes in § 125.81( cl. 

Cooling water intake structure means 
the total physical structure and any 
associated constructed waterways used 
to withdraw cooling water from waters 
of the U.S. The cooling water intake 
structure extends from the point at 
which water is withdrawn from the sur
face water source up to. and including, 
the intake pumps. 

Design intake flow means the value 
assigned (during the facility's design) 
to the total volume of water withdrawn 
from a source water body over a spe
cific time period. 

Design intake velocity means the value 
assigned (during the design of a cooling 
water intake structure) to the average 
speed at which intake water passes 
through the open area of the intake 
screen (or other device) against which 
org·anisms might be impinged or 
through which they might be en
trained. 

Entrainment means the incorporation 
of all life stages of fish and shellfish 
with intake water flow entering and 
passing through a cooling water intake 
structure and into a cooling water sys
tem. 

Estuary means a semi-enclosed body 
of water that has a free connection 
with open seas and within which the 
seawater is measurably diluted with 
fresh water derived from land drainage. 
The salinity of an estuary exceeds 0.5 
parts per thousand (by mass) but is 
typically less than 30 parts per thou
sand (by mass). 

E.risting facility means any facility 
that is not a new facility. 

Freshwater river or stream means a 
lotic (free-flowing) system that does 
not receive significant inflows of water 
from oceans or bays due to tidal ac
tion. For the purposes of this rule. a 
flow-through reservoir with a retention 
time of 7 days or less will be considered 
a freshwater river or stream. 

Hydraulic zone of influence means that 
portion of the source waterbody hy-
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draulically affected by the cooling 
water intake structure withdrawal of 
water. 

Impingement means the entrapment of 
all life stages of fish and shellfish on 
the outer part of an intake structure or 
against a screening device during peri
ods of intake water withdrawal. 

Lake or reservoir means any inland 
body of open water with some min
imum surface area free of rooted vege
tation and with an average hydraulic 
retention time of more than 7 days. 
Lakes or reservoirs might be natural 
water bodies or impounded streams, 
usually fresh. surrounded by land or by 
land and a man-made retainer (e.g., a 
dam). Lakes or reservoirs might be fed 
by rivers. streams. springs. and/or local 
precipitation. Flow-through reservoirs 
with an average hydraulic retention 
time of 7 days or less should be consid
ered a freshwater river or stream. 

Maximize means to increase to the 
greatest amount. extent. or degree rea
sonably possible. 

lvfinimize means to reduce to the 
smallest amount. extent. or degree rea
sonably possible. 

Natural thermal stratification means 
the naturally-occurring division of a 
waterbody into horizontal layers of dif
fering densities as a result of vari
ations in temperature at different 
depths. 

Neu: facility means any building, 
structure. facility, or installation that 
meets the definition of a "new source" 
or "new discharger" in 40 CFR 122.2 and 
122.29<bHll, (2), and (4) and is a green
field or stand-alone facility; com
mences construction after January 17. 
2002: and uses either a newly con
structed cooling water intake struc
ture. or an existing cooling water in
take structure whose design capacity is 
increased to accommodate the intake 
of additional cooling water. New facili
ties include only "greenfield" and 
"stand-alone" facilities. A greenfield fa
cility is a facility that is constructed 
at a site at which no other source is lo
cated. or that totally replaces the proc
ess or production equipment at an ex
isting facility (see 40 CFR 122.29(b)(l)(i) 
and (ii)). A stand-alone facility is a 
new. separate facility that is con
structed on property where an existing 
facility is located and whose processes 
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are substantially independent of the 
existing facility at the same site <see 40 
CFR 122.29(b)<ll(iii)l. New facility does 
not include new units that are added to 
a facility for purposes of the same gen
eral industrial operation (for example. 
a new peaking unit at an elect.rical 
generating stationL 

<ll Examples of "new facilities" in
clude. but are not limited to: the fol
lowing scenarios: 

(i) A new facility is constructed on a 
site that has never been used for indus
trial or commercial activity. It has a 
new cooling water intake structure for 
its own use. 

(ii) A facility is demolished and an
other facility is constructed in its 
place. The newly-constructed facility 
uses the original facility·s cooling 
water intake structure. but modifies it 
to increase the design capacity to ac
commodate the intake of additional 
cooling water. 

(iii) A facility is constructed on the 
same property as an existing facility. 
but is a separate and independent in
dustrial operation. The cooling water 
intake structure used by the ori~dnal 
facility is modified by constructing a 
new intake bay for the use of the newly 
constructed facility or is otherwise 
modified to increase the intake capac
ity for the new facility. 

(2) Examples of facilities that would 
not be considered a ·'new facility" in
clude. but are not limited to. the fol
lowing scenarios: 

(i) A facility in commercial or indus
trial operation is modified and either 
continues to use its original cooling 
water intake structure or uses a new or 
modified cooling water intal\:e struc
ture. 

(ii) A facility has an existing intake 
structure. Another facility <a separate 
and independent industrial operation l. 
is constructed on the same property 
and connects to the facility's cooling· 
water intake structure behind the in
take pumps. and the design capacity of 
the cooling water intake structure has 
not been increased. This facility would 
not be considered a "new facility" even 
if routine maintenance or repairs that 
do not increase the design capacity 
were performed on the intake struc
ture. 

§ 125.84 

Ocean means marine open coastal wa
ters with a salinity greater than or 
pqual to 30 parts per thousand <by 
massl. 

Source 1.uiter means the water body 
!waters of the U.S.) from which the 
cooling water is withdrawn. 

Thermocline means the middle layer 
of a thermally stratified lake or res
ervoir. In this layer. there is a rapid 
decrease in temperatures. 

Tidal e.r!'ursion means the horizontal 
distance along the estuary or tidal 
river that a particle moves during one 
tidal cyclE' of ebb and flow. 

Tidal riucr means the most seaward 
reach of a river or stream where the sa
linity is typically less than or equal to 
0.5 parts per thousand <by massl at a 
time of annual low flow and whose sur
face elevation responds to the effects of 
coastal lunar tides. 

[ 66 FR 65338. Dec 18. 2001. ''" amended at 68 
FR 36754, June 19. 2003] 

~ 125.84 As an owner or operator of a 
new facility, what must I do to com
ply with this subpart? 

(a)( 1) The owner or opera tor of a new 
facility mu,;t comply with either: 

(i) Track I in paragraph <b) or (cl of 
this section: or 

dil Track II in paragraph !dl of this 
section. 

12 l In ad di ti on to meeting the re
t1 uiremen ts in paragraph <bl, (C). or (dl 
of this sect ion. the owner or operator 
of a new facility may be required to 
comply with paragraph (el of this sec
tion. 

c bl Track I reqmrernents for new facili
ties that u:ithdrau.· equal to or qreater 
than 10 MGD. You must comply with 
all of the following requirements: 

!l) You must reduce your intake 
flow. at a minimum. to a level com
mensurate with that which can be at
tained by a closed-cycle recirculating 
cooling water system: 

(2) You must design and construct 
Pach cooling· water intake structure at 
your facility to a maximum throug·h
screen design intake velocity of 0.5 
ft,s; 

(3J You must design and construct 
your cooling water intake structure 
such that the total desig·n intake flow 
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from all cooling water intake struc
tures at your facility meets the fol
lowing requirements: 

(il For cooling water intake struc
tures located in a freshwater river or 
stream. the total design intake flow 
must be no greater than five <5l percent 
of the source water annual mean flow: 

(iil For cooling water intake struc
tures located in a lake or reservoir. the 
total design intake flow must not dis
rupt the natural thermal stratification 
or turnover pattern (where present) of 
the source water except in cases where 
the disruption is determined to be ben
eficial to the management of fisheries 
for fish and shellfish by any fishery 
management agency(iesl: 

<iiil For cooling water intake struc
tures located in an estuary or tidal 
river. the total design intake flow over 
one tidal cycle of ebb and flow must be 
no greater than one <ll percent of the 
volume of the water column within the 
area centered about the opening of the 
intake with a diameter defined by the 
distance of one tidal excursion at the 
mean low water level; 

(4) You must select and implement 
design and construction technologies 
or operational measures for mini
mizing impingement mortality of fish 
and shellfish if: 

(il There are threatened or endan
gered or otherwise protected federal. 
state. or tribal species. or critical habi
tat for these species. within the hy
draulic zone of influence of the cooling 
water intake structure: or 

(iil Based on information submitted 
by any fishery management agency(ies) 
or other relevant information. there 
are migratory and/or sport or commer
cial species of imping·ement concern to 
the Director that pass through the hy
draulic zone of influence of the cooling 
water intake structure: or 

(iii) It is determined by the Director. 
based on information submitted by any 
fishery management agency(ies) or 
other relevant information. that the 
proposed facility, after meeting the 
technology-based performance require
ments in paragraphs (b)(l), (2), and (3) 
of this section. would still contribute 
unacceptable stress to the protected 
species, critical habitat of those spe
cies, or species of concern; 

40 CFR Ch. I (7-1-04 Edition) 

(5) You must select and implement 
design and construction technologies 
or operational measures for m1111-
mizing entrainment of entrainable life 
stag·es of fish and shellfish if: 

d l There are threatened or endan
gered or otherwise protected federal. 
state. or tribal species. or critical habi
tat for these species. within the hy
draulic zone of influence of the cooling 
water intake structure: or 

<ii l Based on information submitted 
by any fishery management agency(ies) 
or other relevant information. there 
are or would be undesirable cumulative 
stressors affecting· entrainable life 
stages of species of concern to the Di
rector and the Director determines 
that the proposed facility. after meet
ing the technology-based performance 
requirements in paragraphs (b)(l). (2). 
and i3) of this section. would still con
tribute unacceptable stress to the pro
tected species . critical habitat of 
those species. or these species of con
cern: 

(6J You must submit the application 
information required in 40 CFR 122.2Hr) 
and§ 125.86(b); 

(7) You must implement the moni
toring requirements specified in 
§ 125.87: 

<8J You must implement the record
keeping requirements specified in 
§ 125.88. 

( c) Track I requirements for new facili
ties that withdraw equal to or greater 
than 2 MGD and less than JO MGD and 
lhat choose not to comply u·ith paragraph 
(b) of this section. You must comply 
with all the following requirements: 

(1) You must design and construct 
each cooling water intake structure at 
your facility to a maximum throug·h
screen design intake velocity of 0.5 
ftis: 

<2J You must design and construct 
your cooling water intake structure 
such that the total design intake flow 
from all cooling water intake struc
tures at your facility meets the fol
lowing requirements: 

< i) For cooling water intake struc
tures located in a freshwater river or 
stream. the total design intake flow 
must be no greater than five (5) percent 
of the source water annual mean flow; 

(ii) For cooling water intake struc
tures located in a lake or reservoir. the 
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total flesign intake 11ow mm;t not dh
rnpt the natural thermal stratifka tion 
or turnover pattern 1 where present 1 of 
the source water except in cases where 
tht' dh;ruption is determined to be l1en
eficial to the management of fislwl'ies 
for fish aml shellfish ))y any fishery 
management agency( ies l: 

(iii 1 For cooling watt>r intakt' struc
tures located in an t'stuary or tidal 
river. the total design intake now over 
one tidal cycle of t>hl1 a.ml now must be 
no great.er than one 11 \ percent or the 
volume of the water column within the 
area centered about the opening· of the 
inta:.e with a diameter defined \1y the 
distance of one tidal excursion at the 
mean low water level: 

t3l Yon must selPct and irnpknH'nt 
design and construction technolog·ies 
or operational measures for mini
mizing imping·ernent mortalit.v of fish 
and shellfish if: 

(i l There are threatened or e111lan
gered or otherwise protected federal. 
state. or tribal specie:-;. or critical habi
tat for these species. within th<> hy
draulic zone of influence of the cooling 
water intake structure: or 

(ii l Based on information submitted 
by any fishery management agency lies) 
or other relevant information. there 
are migratory and or sport or commer
cial species of imping·ement concern to 
the Director that pass through the hy
draulic zone of influence of the cooling 
water intake structure: or 

<iii l It is determined by the Director. 
based on information submitted by any 
fishery management agency( ies 1 or 
other relevant information. that the 
proposed facility. after meeting the 
technology-based performance require
ments in paragraphs (c)(l) and (2> of 
this section, would still contribute un
acceptable stress to the protected spe
cies. critical habitat of those species. 
or species of concern: 

(41 You must select and implement 
design and construction technolog·ies 
or operational measures for m1m
mizing entrainment of entrainablt> life 
stages of fish and shellfish: 

<5) You must submit the application 
information required in 40 CFR 122.2l(r) 
and §125.86(b)(2), (3), and (4l: 

(6) You must implement the moni-
toring requirements specified in 
§125.87: 
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1/J You must implement the record
keeping· requirements specified in 
~ 125.88. 

( d l Tnu le 11. Tlw owner or oper<t tor l)f 
<l new facility t.hd.t chooses t.o comp]:\· 
under Tra,·k II must compl~' with t.11e 
following rt'L!Uirements: 

d! You mu:-;t demont0trate to the Di
r•·ct.or t.hat thP t.echnolog·ies t'mployed 
will redm·<· Uw h~vel of adverc;e en\'i-
1 cmmental im]Ml't from your cooling 
11·fi,t.ei· inLtke .~tructures to a corn
parahle lt>\'t' l to that which you would 
ad1ieve W<·J'<' ;..-ou to implement the re
quirement:; of paragraphs ( bH 1 l ,trnl (2l 
nf this .-;t'r:t ion. This demonstration 
must includP a showing· that the im
pacts to fish <l!Hl ;;;hellfish. inducling 
important tonu(·e and predator species. 
within tht> watershed will be com
parable to t.ho:;e which would result if 
you were to implement. the require
ments of pA.ragraphs (b)(l l and 12) of 
this t0ection. This showing may include 
consideration of impacts other than 
impingement mortality and entrain
ment. including measures that will re
:;ult in increases in fish and shellfish. 
hut it must demonstrate comparable 
performance for species that the Direc
tor identifies as species of concern. In 
identifying such species. the Director 
may consider information provided by 
any fisher.\' manag·ement agency<ies l 
along with data and information from 
other sources. 

(2J You must desig·n and construct 
.vour cooling water intake structure 
such that the total design intake flow 
from all cooling water intake struc
tures at .vour facility meet the fol
lowing requirements: 

(i l For cooling water intake struc
tures located in a freshwater river or 
t0tream. the total design intake flow 
must be no greater than five (5) percent 
of the source water annual mean flow: 

iii) For cooling water intake struc
tures located in a lake or reservoir. the 
total design intake flow must not dis
rupt the natural thermal stratification 
or turnover pattern (where present) of 
the source water except in cases where 
the disruption is determined to be ben
eficial to the management of fisheries 
for fish and shellfish by any fishery 
management ag-ency(ies): 

(iiil For cooling water intake struc
tures located in an estuary or tidal 
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river. the total design intake flow over 
one tidal cycle of ebb and flow must be 
no greater than one (1) percent of the 
volume of the water column within the 
area centered about the opening of the 
intake with a diameter defined by the 
distance of one tidal excursion at the 
mean low water level. 

(3l You must submit the application 
information required in 40 CFR 122.210') 
and §125.86(c). 

(4) You must implement the moni
toring requirements specified in 
§ 125.87. 

(5) You must implement the record
keeping requirements specified in 
§ 125.88. 

(e) You must comply with any more 
stringent requirements relating to the 
location. design. construction. and ca
pacity of a cooling water intal{e struc
ture or monitoring requirements at a 
new facility that the Director deems 
are reasonably necessary to comply 
with any provision of state law. includ
ing compliance with applicable state 
water quality standards (including· des
ig·nated uses. criteria. and 
antidegradation requirements l. 

[66 FR 6.1338. Dec. 18. 2001. as amended at 68 
FR 36754. June 19. 20031 

~ 125.85 May alternative requirements 
be authorized? 

(a) Any interested person may re
quest that alternative requirements 
less stringent than those specified in 
§ 125.84(a) through (el be imposed in the 
permit. The Director may establish al
ternative requirements less stringent 
than the requirements of § 125.84(a) 
through (el only if: 

(1) There is an applicable require
ment under §125.84(a) through (el: 

<2l The Director determines that data 
specific to the facility indicate that 
compliance with the requirement at 
issue would result in compliance costs 
wholly out of proportion to the costs 
EPA considered in establishing the re
quirement at issue or would result in 
significant adverse impacts on local air 
quality. significant adverse impacts on 
local water resources other than im
pingement or entrainment. or signifi
cant adverse impacts on local energy 
markets: 

(3) The alternative requirement re
quested is no less stringent than justi-
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fied by the wholly out of proportion 
cost or the significant adverse impacts 
on loc:al air quality. significant adverse 
impacts on local water resources other 
than impingement or entrainment, or 
significant adverse impacts on local 
energy markets; and 

( 4 l The alternative requirement will 
ensure compliance with other applica
ble provisions of the Clean Water Act 
and any applicable requirement of 
state law. 

(bl The burden is on the person re
questing the alternative requirement 
to demonstrate that alternative re
quirements should be authorized. 

[66 FR 6.1338, Dec. 18. 2001. as amended at 68 
FR 36755. June 19, 2003J 

!i 125.86 As an owner or operator of a 
new facility, what must I collect 
and submit when I apply for my 
new or reissued NPDES permit? 

(aHll As an owner or operator of a 
new facility. you must submit to the 
Director a statement that you intend 
to comply with either: 

( i l The Track I requirements for new 
facilities that withdraw equal to or 
greater than 10 MGD in§ 125,84(b): 

(ii l The Track I requirements for new 
facilities that withdraw equal to or 
gTeater than 2 MGD and less than 10 
MGD in §125.84<cl: 

<iii l The requirements for Track II in 
§125.84 tcl). 

(2l You must also submit the applica
tion information required by 40 CFR 
122.21trl and the information required 
in either paragraph (b) of this section 
for Track I or paragraph (cl of this sec
tion for Track II when you apply for a 
new or reissued NPDES permit in ac
cordance with 40 CFR 122.2L 

(bl Track I application requirements. 
To demonstrate compliance with Track 
I requirements in § 125.84<bl or <cl. you 
must collect and submit to the Direc
tor the information in paragraphs (b)(l) 
through ( 4) of this section, 

< 1 l Flow reduction information, If you 
must comply with the flow reduction 
requirements in §125.84(b)(l). you must 
submit the following information to 
the Director to demonstrate that you 
have reduced your flow to a level com
mensurate with that which can be at
tained by a closed-cycle recirculating 
cooling water system: 
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( i l A narrative description of your 
system that has been designed to re
duce your intake now to a level com
mensurate with that which can be at
tained by a closed-cycle recirculating 
cooling water system and any engi
neering calculations. including docu
mentation demonstrating that your 
make-up and blowdown flows have been 
minimized: and 

(ii) If the flow recluction rec1uirement 
is met entirely. or in part. by reusing 
or recycling water withdrawn for cool
ing purposes in subsequent. industrial 
processes. you must provide docu
menta,tion that th\• amount of cooling· 
water that i8 not. reused or rec:,·cleli 
has been minimized. 

!2) l'elocit.11 infrn11wt1011. You must 
submit the following information to 
the Directm· to demorn;trate that you 
are complying with tile requiremenr to 
meet a maximum through-screen de
sign intake velocity of no more than 
0.5 ft s at each cooling water intake 
structure as requin'd rn § 125.S·lc hH2l 
and (Cl(ll: 

(il A na,rrative de,;cripLion of the de
sig·n. structure. equipment. a.ml oper
ation used to nwet tilt' Vt'locit~ re
quirt'ment: and 

<ii l Design calculation;.; showing· that 
the velocity requirement will be met at 
minilnum ambient source wat<)r sur
face eleYations !basecl on liest pnJfes
sional judgement u.;;ing· a vai Lt ble 
hydrological data: and maximum head 
loss across t.he RcrePn,; or other device. 

<3l Source waterborf.11 .t7mc information. 
You must submit to the Din~ctor the 
following· informa lion t.o demonstrate 
that your cooling· water intake st.ruc
ture meets the f1ov; requirement..; in 
§125.84<bH3l and tcH2l: 

<il lf your cooling· water inU1,ke struc
ture is located in a freshwater river or 
stream. you must provide the annual 
mean flow and any supporting· docu
mentation and Pngineering calcula
tions to show that your cooling \\ater 
intalrn structure meets t.ht• flow re
quirements: 

<iiJ If your cooling water rnt<:tke 
structure is located in an estuary or 
tidal river. you must provide the mean 
low \Vater tidal excursion distance and 
any supporting· documentation and en
gineering· calculations to ,;how that 
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your cooling water intake structure fa
cility meets the now requirements; and 

!iii) If your cooling water intake 
structure is located in a lake or res
ervoir, you must provide a narrative 
description of the water body thermal 
st.ratificatinn. and any supporting doc
umentation and engineering calcula
tions to show that the natural thermal 
stratification and turnO\'er pattern will 
not he disrupted by the total design in
take flow. In cases where the disrup
t i.on is determined to be beneficial to 
the manag:ement of fisheries for fish 
and shellfhh .\'OU must provide sup
porting do"umPntation and indude a 
written concurrence from any fisheries 
managemf·nt agencytiesl with responsi
l>ility for fl,;lwriPK potentially affected 
!•y your •·Polim~· watt'r intakt' st.rue
! ;_tre<s1. 

(41 Desiq•1 unli C'on;c.trw:tion Tecluwlorm 
l'!un. To (OtnpJ:,· with §125.84!b114\ and 
<».or 1clc31 and t(')(4). you must submit 
to t"he Dil'•'d or the following informa
l ion in a De::;ign and Const1·uct.ion 
Technolog\ Plan: 

1i\ lnf(>nnation to (\emon::;trat.e 
whether 01· not nrn meet the criteria in 
nz5.8,1\hH·l• a11d (])l(fil. or (c113\ and 
( .. 1(41: 

cii1 Deli1H·atil>ll of the hydraulic zo1w 
or inf1ue1W<' for ,\·our cooling· wacer in
t i.tke c;trm:t. ure: 

!iii 1 Ne\\ t'adl1ties required to install 
design and cun,.;t ruction technolo~des 

<U1d or ope1·,ttiunal mea8U1'es must de
\·dop a plnn explaining- t.he· tech
nologies ,1nd measures you have se
lected bat\t'd on information collect.ed 
for the ScHtr1~e Water Biological Base
lrne Char:H·tel'iz,ation i·equired by 40 
CFR 122.211.rH:l1. !l~xampleK of appro
pl'iate teclrnolog·it's include. !Jut are not 
l i mi t.e(l le•. Wt·dgewire screens. fine 
mesh scret·ns. fish handling· and return 
>-.vstPms. barrier netK. aquatic filter 
barrier systems. etc. Examples of ap
propriate operational measures in
i"lude. but ,ire not limited co. seasonal 
shutllowm1 or n~ductions in flow. con .. 
t inuous operations of screens. et.l'. l The 
plan must l·onLlin the following infor
mation: 

(A) A narrative description of the de
sig·n and operation of the design and 
construction technologies. includi1w 
fish-handling and return syKtems. that 
:,·ou will use to maximize the i'urvival 
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of those species expected to be most 
susceptible to impingement. Provide 
species-specific information that dem
onstrates the efficacy of the tech
nology: 

<Bl A narrative description of the de
sign and operation of the design and 
construction technologies that you will 
use to minimize entrainment of those 
species expected to be the most suscep
tible to entrainment. Provide species
specific information that demonstrates 
the efficacy of the technology: and 

(Cl Design calculations. drawings. 
and estimates to support the descrip
tions provided in paragraphs 
CbH4J(iii)(A) and tB) of this section. 

(cl Application requirements for Track 
JJ. If you have chosen to comply with 
the requirements of Track II in 
§ 125.84(d) you must collect and submit 
the following information: 

(1 l Source waterbody n01c information. 
You must submit to the Director the 
following information to demonstrate 
that your cooling water intake struc
ture meets the source water body re
quirements in §l25.84CdH2): 

Cil If your cooling water intake struc
ture is located in a freshwater river or 
stream. you must provide the annual 
mean flow and any supporting docu
mentation and engineering calcula
tions to show that your cooling water 
intake structure meets the flow re
quirements; 

(ii l If your cooling water intake 
structure is located in an estuary or 
tidal river. you must provide the mean 
low water tidal excursion distance and 
any supporting documentation and en
gineering calculations to show that 
your cooling water intake structure fa
cility meets the flow requirements: and 

(iiil If your cooling water intake 
structure is located in a lake or res
ervoir. you must provide a narrative 
description of the water body thermal 
stratification, and any supporting doc
umentation and engineering calcula
tions to show that the natural thermal 
stratification and thermal or turnover 
pattern will not be disrupted by the 
total design intake flow. In cases where 
the disruption is determined to be ben
eficial to the management of fisheries 
for fish and shellfish you must provide 
supporting documentation and include 
a written concurrence from any fish-
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eries management agencyCiesl with re
sponsibility for fisheries potentially af
fected by your cooling water intake 
structure(s). 

(21 Track II Comprehensive Demonstra
tion Study. You must perform and sub
mit the results of a Comprehensive 
Demonstration Study (Study). This in
formation is required to characterize 
the source water baseline in the vicin
ity of the cooling water intake struc
ture(sl. characterize operation of the 
cooling water intake(s). and to confirm 
that the technology(ies l proposed and1 
or implemented at your cooling water 
intake structure reduce the impacts to 
fish and shellfish to levels comparable 
to those you would achieve were you to 
implement the requirements in 
§ 125.84(bl0Jand <2) of Track I. To meet 
the "comparable level" requirement. 
you must demonstrate that: 

Cil You have reduced both impinge
ment mortality and entrainment of all 
life stages of fish and shellfish to 90 
percent or greater of the reduction 
that would be achieved throug·h 
§ 12.5.84<bHll and (2): or 

!ii) If your demonstration includes 
consideration of impacts other than 
impingement mortality and entrain
ment. that the measures taken will 
maintain the fish and shellfish in the 
waterbody at a substantially similar 
level to that which would be achieved 
through §125.84(b)(l) and (2): and 

Ciiil You must develop and submit a 
plan to the Director containing a pro
posal for how information will be col
lected to support the study. The plan 
must include: 

c Al A description of the proposed and! 
or implemented technology(iesl to be 
evaluated in the Study: 

<Bl A list and description of any his
torical studies characterizing the phys
ical and biological conditions in the vi
cinity of the proposed or actual intakes 
and their relevancy to the proposed 
Study. If you propose to rely on exist
ing source water body data. it must be 
no more than 5 years old, you must 
demonstrate that the existing data are 
sufficient to develop a scientifically 
valid estimate of potential impinge
ment and entrainment impacts. and 
provide documentation showing that 
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the !lata were collected using appro
priate quality assurance 1quality 1:on
trol procedures: 

(CJ Any public participation or con
sultation with Federal or State ,lg·en
cies undertaken in developing· the plan: 
arnl 

< D \ A sampling· plan for data that 
will be collected using actual field 
studies in the source v.:ater botl~» The 
sampling· plan must document <lll 
methods and quality a,,;surance prnce
dtll'Ps for sampling» <tnd data <llla1:,·sis. 
The sampling· arnl data analy::;is n1t't h
ocb you propose must lH:' 1lpprnprL1 te 
for c'l qu;lntitative survey and ba.<vd on 
consit.len•. ti on of me l:hod:0 used in ot lwr 
st Udies performed in tlle KOUl'l't• c\'iLtel 

hotly The samplin!t plan nrnst ith !wk 
:1 des,:ription of the stud.v an·a 1 i11· illll
iIH!' tlw a~·ea or infltwnct> of tln· ~·;1;)lins: 

water intake <>tructure R.mi ,\\ h',Lc·: 100 
rnetP:·s lle~·ondi: UlX'll1mnic ilkut crll'c\
tion <lf t.hl' sainpl"d 01· Pvaluatt>d hie;. 
logicctl ,i.s:sembL1ge:- 1lndudi11g al: lift> 
~Lag«•s c>f fish and shellfish:: ~lll1l ,:,un
nling ali(1. data anal:'i<:ib method;:,: clllll 

\iv· You must submit 1Io~·urn,•nt«tion 
of the l'l'<>lllts of the stucl\' to tll<' Di
rectuL Documentation of tlH' n'st:11s ot 
the ~ludv must in1:lud«: 

iA• SozmT !ruler Hiolo_qicui S!wl.11 Tlw 
Sourc<• Watt~1· Biolo~·ical :-it ud:.,· mu~.1 

inc~lude: 

(]) A taxonomic identifkatiun and 
ch:.'tl'<H'terization of aquatic' liiollls:ical 
l't'SOUl'CE'S including: a SU1I11n<1I'~' (Jf his· 
toric:-d and contempora1·y aquatk hio
log·ical resources: <let erminatio11 <HHl 
deKl'l'iption of the targ·et populations of 
·~oncet·n (those ,,;pel'ies of fish and ,-,hell
fish 1'Lnd all life st.;lges that ~Ht' most 
susceptible to impingement arnl en
trainment): and a de::;cript ion cit tlw 
abunda.nce and temporal spatial d1;u·
acterization of the target popuL1 t ion;; 
based on the collection of mu It iplt' 
years of data to capture the ::;ea:<unal 
and dail:v activities 1e.g .. spa\\'ni11.g. 
feeding· and water column migrattoni 
of all life stag·es of fi,,;h and sht· l lfish 
found in the vicinity of thP cooling· 
water intake structure: 

(2l An identification of all t.breatened 
or endangered species that. mig·h t he 
susceptible to impingement and. en
trainment by the proposed cooling 
water intake structure1sl: aml 
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(]) A de::;vription of additional chem 
ical. water qualit.y. and other anthro
pogenic stresses on the source 
wa tcrbod:v. 

<B 1 Eru!uutio11 o( potential coolinq 
1rutl'r intul,,. :;/ruclioc ef(ecfs. This E'\'<ll· 
uation will incllidP: 

( l l Calculations of tht· redm tion in 
11npi11genwnt nwrtc'Llity and Pntrain
menl of all lifr stag·e;:; of fish and sllt'll· 
fish that \\ould need to he achiP\'cd by 
the technulD.l!k,., \'U\I hzn·~, seh·<'t·Pd to 
'mplen1enr t n llWf't a·q ui renwn ts u n1lPr 
Track II. ·ru do this. ~'Ott mu:<'c lleter 
r:linP tlw lPcltt«t w;1 in irnpin;iernent 
::10rLdit.\· :uHl t'nti·~\innwnt that would 
· ,, .1d1ie,,_,,i 1.,, irnplvrnt'ntiw:;· the re .. 
qui1·r\n1Pn1:..., of ~12~-,8l<h11l1 ftnd t~) of 
'I1r~1ck I;.\! \'t.hl! ~.it t'. 

1,~.)l ~-\n r'll~.,d!ll't'l'ill~ !:~:-:tin1,ttP r}f pffi
, ·H'.\. for ~ht' p1·npo:'Prl ltnd 01· iE1ple 
::1eT1tei:l tp\·huu·iu~·it\::-- ust•d to !1unin1iz~· 
.. 1npingen1r,nt 1110rt..:tlit,\ ~1ntl 1·i"1tr,·t111-

::1ent of ,1il 'iii· ;;t;u:~"" Clf fi.2h and ;o;hdl
:·;:;h 1.t11ll n1~t:\i1111;:1·~ :--:u1·\·i 1:at of i~nping·e.J 
,1fe stctg<'" l\f f\:,;h ;u1d -dwilf1slL You 
llJllSt. (it·ll':(>ll.-:--t1·,1.te th<.ti' tllt' L!.:t..'11-

~)\)ln~·ie~ lT{lLlt.'',' i1npln~·~:·n1ent J.nor· 
: (lilts aLd t}utrainn1ent o:· .J.11 ltfe 
'LU:t·S of f!;;ll :1ncl c'hellfi::;h to ,\ COJ1i

f'cll'<'llilt' k11·l tu t htt \\'hi<h \'OU wonld 
.1d1ieve Wt'l'P \'()\! tc• irnplernent the : t'-
1,uinonw11t:; in 02C>.81Ll.1\\l> and (2: uf 
Track I. Tilt' Ptlkac:v projPction mus! 
:nclude ,1 ;:;itl'--,.,.pel'ific t'\-aluat.ion :i! 
''~'-' hnolog >·1 ies' ,.;ui tal.iili t.;v- fen l't'dUcilll:' 
i:npirn~·l;ni..nt 1nort.1.lity and entrain 
rnPnt l.Jast~d on tlw result,... of tll• .. ' Sourve 
\\'att>r B10\rHdt·~d :::ltudy jn prll';lgraph 
:·H2iliut A' oi' \ lli::; St-ctic•tl. B:ffh·acy e,,-

: tmateK nL\.\' lw tlt'tt'rn:1necl l.»asell on 
,l<>e studt'··'" th,tt 11.'t\'e ht1 t'n conducted 

:n tile vki1;1t:-.:· uf tlle ,.,,oling water in
l,tkt' stnll'l.un· and or sit f"-spedfk 
'echnolog,\· prot ut ~·pt' :it uclit's. 

1Cl Eni/11ulw11 1i.r prnpnsei! 11•s/orallu11 
111eas11ri:'s. If vou propoKt~ t.o UKP restora-
1 ion mea:sun•c; to rnaintJ.in lhe fish ct,nd 
.-hellfish ,\s <lllowed in §12.5.81 il1lHil. 
.1·ou mm•t pt oYitlt> the followin~· infor
mation to the Din~cLor: 

(] l Informal.ion and data, to show t.ha t. 
\'OU have coordirMted with the appro
priate fishen nunagement agencylies 1: 
~.,,nd 

(2l A pLrn that providc•s a li::;t of the 
measures you plan to implement arnl 
how you will demonstratt' and continue 



§ 125.87 

to ensure that. your restoration rnea::>
ures will maintain the fish and 8hell
fish in the waterbody to a substan
tially similar level to that which would 
be achieved through § 125.84( b )( 1 l and 
(2l. 

<Dl -Verification monitoring plan. You 
must include in the Study the fol
lowing: 

(]) A plan to conduct. at a minimum. 
two years of monitoring to verify the 
full-scale performance of the proposed 
or implemented technologies. oper
ational measures. The verification 
study must begin at the start of oper
ations of the cooling water intake 
structure and continue for a sufficient 
period of time to demonstrate that the 
facility is reducing the level of im
pingement and entrainment to the 
level documented in paragraph 
\Cl(2l(iv)(B) of this section. The plan 
must describe the frequency of moni
toring and the parameters to be mon
itored. The Director will use the 
verification monitoring to confirm 
that you are meeting the level of im
pingement mortality and entrainment 
reduction required in § 125.84(d). and 
that the operation of the technology 
has been optimized. 

( 2l A plan to conduct monitoring· to 
verify that the restoration measures 
will maintain the fish and shellfish in 
the waterbody to a substantially simi
lar level as that which would be 
achieved through §125.84(b)(l) and <2J. 

* 125.87 As an owner or operator of a 
new facility, must I perform moni
toring? 

As an owner or operator of a new fa
cility. you will be required to perform 
monitoring to demonstrate your com
pliance with the requirements specified 
in§ 125.84. 

(al Biological monitoring. You must 
monitor both impingement ancl en
trainment c,: the commercial. rec
reational. and forage base fish ancl 
shellfish species identified in either the 
Source Water Baseline Biological Char
acterization data required by 40 CFR 
122.2l(r)(3) or the Comprehensive Dem
onstration Study required by 
§125.86(cl(2l. depending on whether you 
chose to comply with Track I or Track 
II. The monitoring methods used must 
be consistent with those used for the 
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Soun.:t' \\"ater Baseline Biological Char
acterization data required in 40 CFR 
122.2l<rH3l or the Comprehensive Dem
onstration Study required by 
§ 125.86i c H2J. You must follow the moni
toring frequencies identified below for 
at least two (2) years after the initial 
permit issuance. After that time. the 
Director may approve a request for less 
frequent sampling in the remaining 
years of the permit term and when the 
permit is reissued. if supporting data 
show that less frequent monitoring 
would still allow for the detection of 
any seasonal and daily variations in 
the species and numbers of individuals 
that are impinged or entrained. 

( 1 l Impingement samplin_q. You must 
collect samples to monitor impinge
ment rates <simple enumeration) for 
each species over a 24-hour period and 
no less than once per month when the 
cooling water intake structure is in op
eration. 

<2l Entrainment sampling. You must 
collect samples to monitor entrain
ment rates (simple enumeration) for 
each species over a 24-hour period and 
no less than biweekly during the pri
mary period of reproduction. larval re
cruitment. and peak abundance identi
fied during the Source Water Baseline 
Biological Characterization required 
by 40 CFR 122.2l(r)(3l or the Com
prehensive Demonstration Study re
quired in§ 125.86<cH2l. You must collect 
samples only when the cooling water 
intake structure is in operation. 

(!)} ·velocity monitoring. If your facility 
uses surface intake screen systems. 
you must monitor head loss across the 
screens and correlate the measured 
value with the design intake velocity. 
The head loss across the intake screen 
must be measured at the minimum am
bient source water surface elevation 
(best professional judgment based on 
available hydrological data). The max
imum head loss across the screen for 
each cooling water intake structure 
must be used to determine compliance 
with the velocity requirement in 
§125.84(b)(2) or (c)(l). If your facility 
uses devices other than surface intake 
screens. you must monitor velocity at 
the point of entry through the device. 
You must monitor head loss or velocity 
during initial facility startup. and 
thereafter. at the frequency specified 
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in your NPDES permit. but no less 
than once per quarter. 

( c) Visual or remote inspections. You 
must either conduct visual inspections 
or employ remote monitoring devices 
during the period the cooling wate!' in
take structure is in operation. You 
must conduct visual inspections at 
least weekly to ensure that any dPsign 
and construction technologies required 
in §125.84(b)(4) and (5/. or (cH3l and (4l 
are maintained and operated to ensure 
that they will continue to function as 
designed. Alternatively. you must in
spect via remote monitoring devices to 
ensure that the impingement and en
trainment technologies are functioning 
as designed. 

* 125.88 As an owner or operator of a 
new facility, must I keep records 
and report? 

As an owner or operator of a new fa
cility you are required to keep recol'd::> 
and report information and data to the 
Director as follows: 

<al You must keep records of all the 
data used to complete the permit appli
cation and show compliance with the 
requirements. any supplemental infor
mation developed under § 125.86. and 
any compliance monitoring data sub
mitted under § 125.87. for a period of at 
least three (3) years from the cla t P of 
permit issuance. The Director ma;,· re
quire that these records be kept for a 
longer period. 

lb) You must provide the following· to 
the Director in a yearly status report: 

(lJ Biological monitoring records for 
each cooling water intake structure as 
required by § 125.87(aJ; 

<2J Velocity and head loss monitoring 
records for each cooling water intake 
structure as required by § 125.87( bl: and 

(3) Records of visual or remott' in
spections as required in § 125.87< cl. 

§ 125.89 As the Director, what must I 
do to comply with the requirements 
of this subpart? 

(a) Permit application. As the Direc
tor, you must review materials sub
mitted by the applicant under 40 CFR 
122.2l(r)(3) and § 125.86 at the time of 
the initial permit application and be
fore each permit renewal or reissuance. 

<l l After receiving the initial permit 
application from the owner or operator 
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of a new facility. the Director must de
termine applicable standards in § 125.84 
to apply to the new facility. In addi
tion. the Director must review mate
rials to determine compliance with the 
applicable standards. 

(2J For each subsequent permit re
newal, the Director must review the 
application materials and monitoring 
data to determine whether require
ments. or additional requirements. for 
design arnl construction technolog·ies 
or operational measures should be in
cluded in the permit. 

<3J For Track II facilities. the Direc
tor may review the information collec
tion proposal plan required by 
~ 125.86( cl< 2 H iii 1. The facility may ini
tiate sampling and data collection ac
tivities prior to receiving comment 
from the Director. 

(b) Permitting requirements. Section 
:n6(b) requirements are implemented 
for a facility through an NPDES per
mit. As the Directm'. you must deter
mine. based on the information sub
mitted by the new facility in its permit 
application. the appropriate require
ments and conditions to include in the 
permit based on the track <Track I or 
Track Ill the new facility has chosen to 
comply with. The following require
ments must be included in each permit: 

0 l Cooling u:atcr intake structure re
quirements. At a minimum, the permit 
conditions must include the perform
ance standards that implement the re
l!uirements of § 125.84(bH1). (2J. (3). (4) 
and (5); §125.84ic)(ll. (2). (3) and (4): or 
§125.84(d)(ll and <2l. In determining 
compliance with proportional flow re
quirement in §§ 125.84(b)(3Hiil: (cH2)(iil: 
and (d)(2)(ii l. the director must con
sider anthropogenic factors (those not 
considered "natural") unrelated to the 
new facility's cooling water intake 
structure that can influence the occur
rence and location of a thermocline. 
These include source water inflows. 
other water withdrawals. managed 
water uses. wastewater discharg·es. and 
flow level management practices (e.g .. 
some reservoirs relea::-;e water from 
below the :;;urface. close to the deepest 
areasl. 

(iJ For a facility that chooses Track 
I. you must review the Design and Con
struction Technology Plan required in 
§ 125.86(b)(4l to evaluate the suitability 
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and feasibility of the technology pro
posed to minimize impingement mor
tality and entrainment of all life 
stages of fish and shellfish. In the first 
permit issued, you must put a concli
tion requiring the facility to reduce 
impingement mortality and entrain
ment commensurate with the imple
mentation of the technolog·ies in the 
permit. Under subsequent permits. the 
Director must review the performance 
of the technologies implemented and 
require additional or different design 
and construction technologies. if need
ed to minimize impingement mortality 
and entrainment of all life stages of 
fish and shellfish. In addition. you 
must consider whether more stringent 
conditions are reasonably necessary in 
accordance with §125.84(eJ. 

di) For a facility that chooses Track 
II. you must review the information 
submitted with the Comprehensive 
Demonstration Study information re
quired in §125.86<cH2J. evaluate the 
suitability of the proposed design and 
construction technologies and oper
ational measures to determine whether 
they will reduce both impingement 
mortality and entrainment of all life 
stages of fish and shellfish to 90 per
cent or greater of the reduction that 
could be achieved through Track I. If 
you determine that restoration meas
ures are appropriate at the new facility 
for consideration of impacts other than 
impingement mortality and entrain
ment. you must review the Evaluation 
of Proposed Restoration Measures and 
evaluate whether the proposed meas
ures will maintain the fish and shell
fish in the waterbody at a substan
tially similar level to that which would 
be achieved through §125.84(b)(lJ and 
(2). In addition. you must review the 
Verification Monitoring Plan in 
§ 125.86(c)(2)(iv)(D) and require that the 
proposed monitoring begin at the start 
of operations of the cooling water in
take structure and continue for a suffi
cient period of time to demonstrate 
that the technologies. operational 
measures and restoration measures 
meet the requirements in § 125.84(dJ(l). 
Under subsequent permits, the Director 
must review the performance of the ad
ditional and /or different technologies 
or measures used and determine that 
they reduce the level of adverse envi-
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ronmental impact from the cooling 
water intake structures to a com
parable level that the facility would 
achieve were it to implement the re
quirements of §125.84(]))(1) and (2). 

(2J 1\Jonitorin.Q conditions. At a min
imum. the permit must require the per
mittee to perform the monitoring re
t1uired in § 125.87. You may modify the 
monitoring program when the permit 
is reissued and during the term of the 
permit based on changes in physical or 
biological conditions in the vicinity of 
the cooling water intake structure. 
The Director may require continued 
monitoring based on the results of the 
Verification Monitoring Plan in 
§ 125.86( c J(2)( iv )(D). 

(:31 Record keeping and reporting. At a 
minimum. the permit must require the 
permittee to report and keep records as 
required by §125.88. 

I 66 FR 65338. Dec. 18. 2001 J 

Subparts J-K [Reserved] 

Subpart L-Criteria and Standards 
for Imposing Conditions for 
the Disposal of Sewage 
Sludge Under Section 405 of 
the Act [Reserved] 

Subpart M-Ocean Discharge 
Criteria 

80!'RCE: 45 FR 65953. Oct. 3. 1980. unless 
otherwi::;e noted. 

§ 125.120 Scope and purpose. 

This subpart establishes guidelines 
for issuance of National Pollutant Dis
charge Elimination System <NPDES) 
permits for the discharge of pollutants 
from a point source into the territorial 
seas. the contiguous zone. and the 
oceans. 

§ 125.121 Definitions. 

(a) Irreparable harm means significant 
undesirable effects occurring after the 
date of permit issuance which will not 
be reversed after cessation or modifica
tion of the discharge. 

(b) Marine environment means that 
territorial seas, the contiguous zone 
and the oceans. 
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<cl .'Vli.rin.q ;;on.£' means the zont' ex
tending from the sea·s surface to cit~a

hed and extending laterally to a dis
tance of 100 meters in all uilectiurn; 
from the discharge point< s l or tu the 
boundary of the zone of initial t.lilution 
a:o cakulateu by a plume moclel ap
proved b:v the director. whichen'I" i;; 
gTeater. unless the director determines 
that the more restrictive mixing Lone 
or another definition of the mixing 
zone i:o more appropriate for a s1wdfic 
llischarge. 

<cl l .Vo rcasonal1/e ulternutin:s mectni:': 
t ll No land-base(l disposal sitei:>. dis

charge point<sl within internal waters. 
or a.pproved ocean dumping siteK with
in a reasonable distance of the site of 
the proposed discharge the u:;;e of which 
would not cause unwarranted economic 
impacts on the discharger. or. notwith
standing the availability of 1mch sites. 

<2l On-site disposal is environ
mentally preferable to other aHer
native means of di::;posal a.ft.er consid
eration of: 

(i) The relative environmental harm 
of disposal on-site. in disposal site::-; lo
cated on land. from discharg·e pointu-J l 
within internal waters. or in approved 
ocean dumping sites. and 

(ii) The risk to the environment and 
human safety posed by the transpor
tation of the pollutants. 

(el Unreasonable degradation ot the 
marine enrironment means: (11 Signifi
cant adverse changes in ecosystem di
versity. productivity and stability of 
the biological community within the 
area of discharg·e and surrounding bio
logical comm uni ties. 

(2l Threat to human health through 
direct exposure to pollutants or 
through consumption of exposed aquat
ic organisms, or 

(3) Loss of esthetic. recreational. sci
entific or economic values which is un
reasonable in relation to the benefit 
derived from the discharge. 

§ 125.122 Determination of unreason· 
able degradation of the marine en· 
vironment. 

(a) The director shall determine 
whether a discharge will cause unrea
sonable degradation of the marine en
vironment based on consideration of: 

(1) The quantities. composition and 
potential for bioaccumulation or per-

§ 125.123 

s1::-;tence of thP pollutants to be llb
charged: 

!2l The potential transport of o;uch 
pollutants l>Y liiolog"ical. phyo;ical or 
« hen1ical pro~'esses: 

i 3 i The compoKi lion a.ml vulnern bili t ~· 
of the biological communities which 
ma:v he exposed t.o t:1uch pollutants. in
cluding· th<' JH'esence of unique specie;; 
or comm unit it~s of spPcies. the presenc:P 
l>f species lclt:nt ified as ernlang·pred or 
threatened pursuant to the E'.rnlang·erell 
Species Ar.·1. or UH:' prest.'nce of those 
o;pecies <Tit ical to the ::-;tructure or 
function of the ecosystem. such as 
those important for the food chain: 

;.fl The importa.nce of the rec·eiving 
water are<'I to the :mrroumling· liioloid
c<1.l comm uni Ly. including the presence 
of spawning sites. nursery fora.ge areas. 
migrat,or.v pathways. or areas nec
pssary fo1· other functions or critic al 
stages in 1 he life cycle of an organism. 

! 5 l The exh;t.ence of special aquatic 
sites including·, but not limited to ma
n ne o;anct.uasies and refuges. parks. na.
t 10nal aml historic monuments. na
tional seashore,;. wilderne.ss areas and 
l'Oral reefs; 

(6) The pote11t.ia.l impacts on human 
heal th throug·h direct and indirect. 
pathways: 

!7l I<~xisting or potential recreational 
and commercial fishing. including· 
finfishing and shellfishing: 

(8l Any applicable requirements of an 
approved Coastal Zone Manag·ement 
plan: 

(9) Such other factors relating to the 
effects of t.hf' discharge as may be ap
vropriate: 

OOl Marine water quality criteria de
veloped pursuant to section 304(a)(l). 

<bl Discharges in compliance with 
::;ection 301\gl. 301<hl. or 316<al variance 
requirements or State water quality 
standards shall be presumed not to 
cause unreasonable degradation of the 
marine environment. for any specific 
pollutants or conditions specified in 
the variance or the standa.rd. 

§ 125.123 Permit requirements. 

(aJ If the director on the basis of 
available information including that 
supplied by the applicant pursuant to 
§ 125.124 determines prior to permit 
issuance that the discharge will not 
cause unreasonable degradation of the 
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marine environment after application 
of any necessary conditions specified in 
§125.123<d). he may issue an NPDES 
permit containing such conditions. 

(b) If the director. on the basis of 
available information including that 
supplied by the applicant pursuant to 
§ 125.124 determines prior to permit 
issuance that the discharge will cause 
unreasonable degradation of the ma
rine environment after application of 
all possible permit conditions specified 
in § 125.123( d ). he may not issue an 
NPDES permit which authorizes the 
discharge of pollutants. 

(C) If the director has insufficient in
formation to determine prior to permit 
issuance that there will be no unrea
sonable degradation of the marine en
vironment pursuant to § 125.122, there 
shall be no discharge of pollutants into 
the marine environment unless the di
rector on the basis of available infor
mation. including that supplied by the 
applicant pursuant to § 125.124 deter
mines that: 

(1) Such discharge will not cause ir
reparable harm to the marine environ
ment during the period in which moni
toring is undertaken. and 

<2l There are no reasonable alter
natives to the on-site disposal of these 
materials. and 

(3l The discharge will be in compli
ance with all permit conditions estab
lished pursuant to paragTaph ( d) of this 
section. 

<dl All permits which authorize the 
discharge of pollutants pursuant to 
paragraph (cl of this section shall: 

(1) Require that a discharge of pollut
ants will: (i) Following dilution as 
measured at the boundary of the mix
ing zone not exceed the limiting per
missible concentration for the liquid 
and suspended particulate phases of the 
waste material as described in 
§227.27(a) (2) and (3). §227.27(bJ. and 
§227.27(c) of the Ocean Dumping Cri
teria: and (ii) not exceed the limiting 
permissible concentration for the solid 
phase of the waste material or cause an 
accumulation of toxic materials in the 
human food chain as described in 
§227.27 (b) and (d) of the Ocean Dump
ing Criteria; 
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<2l Specify a monitoring program. 
which is sufficient to assess the impact 
of the discharge on water. sediment. 
and biological quality including. where 
appropriate. analysis of the bioaccumu
lative and/or persistent impact on 
aquatic life of the discharge: 

(3) Contain any other conditions. 
such as performance of liquid or sus
pended particulate phase bioaccumula
tion tests. seasonal restrictions on dis
charg·e. process modifications. disper
sion of pollutants. or schedule of com
pliance for existing· discharges. which 
are determined to be necessary because 
of local environmental conditions. and 

( 4 l Contain the following clause: In 
addition to any other grounds specified 
herein. this permit shall be modified or 
revoked at any time if. on the basis of 
any new data. the director determines 
that continued discharges may cause 
unreasonable degradation of the ma
rine environment. 

* 125.124 Information required to be 
submitted by applicant. 

The applicant is responsible for pro
viding information which the director 
may request to make the determina
tion required by this subpart. The di
rector may require the following infor
mation as well as any other pertinent 
information: 

(al An analysis of the chemical con
stituents of any discharge: 

r bl Appropriate bioassays necessary 
to determine the limiting permissible 
concentrations for the discharge: 

(C) An analysis of initial dilution: 
<dl Available process modifications 

which will reduce the quantities of pol
lutants which will be discharged: 

(e) Analysis of the location where 
pollutants are sought to be discharged. 
including the biological community 
and the physical description of the dis
charge facility: 

(f) Evaluation of available alter
natives to the discharge of the pollut
ants including an evaluation of the 
possibility of land-based disposal or 
disposal in an approved ocean dumping 
site. 
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Subpart A-Toxic Pollutant Effluent 
Standards and Prohibitions 

~ 129.l Scope and purpose. 
!al The provisions of thb sul.ipart 

apply to owners or operator;; of sp1'ci
fiecl facilities discharging into navi
g·a.ble waters. 

(Ji l The eff1 uent standards or proh i bi
tions for toxic pollutants established in 
this subpart shall be applicable to the 
sources and pollutants hereinafter set. 
forth. and may be incorporated in ;rny 
NPDES permit. modification 01· re
newal thereof. in accordance with the 
provisions of this sul)part. 

r c) The provisions of 40 CFR parts 124 
a.nd 125 shall apply to any NPDES per
mit proceedings for any point source 
discharge containing- any toxic pollut
ant for which a standard or prohibition 
is established under this part. 

~ 129.2 Definitions. 

All terms not defined herein shall 
have the meaning g'iven them in the 
Act or in 40 CFR part 124 01· 12b. As 
used in this part. the term: 

§ 129.2 

(a) Act means the Federal Water Pol
ltttion Control Act. as amended (Pub. 
L. 92-500. 86 Stat. 816 et seq .. 33 U.S.C. 
1251 et seq. l. :Specific references t.o sec
tions within the Act will be according 
to Pub. L. 92--500 notation. 

(b) Administrator meam; the Adminis
trator of tht' Environment.al Protection 
Agency or any employee of the Agency 
to whom th(, Administrator may by 
urder delegate thP authority to carry 
0L1t his funct.ions under section 307<al 
of the Act. or any person who shall by 
operfltion of law lie authorized to carry 
l.>1.it ;iuch fnnd.iun:::>. 

\Cl EJjlur·nt stand1ucl means. for pur
poses of sc.Ttion 307. the equivalent of 
'!f7uent /i1111tatio11 as that t(,1'111 is de
fined in St't'tion 502\lll of the Ad with 
'.lie excepti\ln that it dot~~; not include a 
"t heclule or' compliance. 

1cll Pru/11hitcrl means t.hat the l'Ol1-

;-;t ituent sl1clll ht' a!Jsent in an:-.· di;i
c harge suhwct to these stamlards. as 
1irtermined by ''":V analytical method. 

1 el !'emu I means a permit for the dis
charge of pollutants into navig~tble wa
tt>rs under the National Pollutant Dis
t narg·e Elirninat ion ~vstem established 
:,\. section .to~ ot' Uw AL·t ancl imple
mented in rpg·ulations in 40 CFR parts 
1:21 and 125. 

!fl \Vorh.111.lJ du.11 nwans the hourn dur
ing· a calendar day ln which a fi:tcilit:,· 
illSCh<ti'g·es l'ffl Uf'rl ts SU njeet t 0 this 
i1.lrt. 

!gl A111bl<'lit 1rut1'1· ('Yitenon rrwans that 
<'nncentral ion of a toxic pollutant in a 
n"wigable water thctl. ba8ed upon avail
al.lle clata. \\"iil not result in adverse irn
p;lCt on itnporL\llt aquatic life. or on 
consumer:; of "ul'h aquatic lifr. after 
exposure of that aquatic life for periods 
of time exL:t~etling· 96 hour;, and con
tinuing at kast throug·h one reproduc
tive cycle: ancl will not n';iult 111 a sig·
nificant ri"l' of adverse health effects 
in a large human population based 011 

available information such as mamma
lian laboratory toxicit:-· data. epide
miological ::itwlie8 of human occupa
tional exposurt'S. or human exposure 
l1'tta. or any otlwr relevant data. 

(hl Netc suurff rneans any source diR
cl1ar1-dng a toxic pollutant. the con
:itruction of which is commenced after 
proposal of an '"ffluent 8t.antlard or pro
hibition applicable to such source if 
such eff1ut>nt sLu1clanl or prohibition is 
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thereafter promulgated in accordance 
with section 307. 

( i l E.risting source means any source 
which is not a new source as defined 
above. 

(j) Source means any building. struc
ture. facility. or installation from 
which there is or may be the discharge 
of toxic pollutants designated as such 
by the Administration under section 
307< aJ(l J of the Act. 

<kl Owner or operator means any per
son who owns. leases. operates. con
trols, or supervises a source as defined 
above. 

(1) Construction means any place
ment, assembly. or installation of fa
cilities or equipment (including con
tractual obligations to purchase such 
facilities or equipment) at the premises 
where such equipment will be used. in
cluding preparation work at such 
premises. 

<ml Afanufacturer means any estab
lishment engaged in the mechanical or 
chemical transformation of materials 
or substances into new products includ
ing but not limited to the blending of 
materials such as pesticidal products. 
resins. or liquors. 

(n) Process wastes means any des
ignated toxic pollutant. whether in 
wastewater or otherwise present. which 
is inherent to or unavoidably resulting 
from any manufacturing process. in
cluding that which comes into direct 
contact with or results from the pro
duction or use of any raw material. in
termediate product. finished product. 
by-product or waste product and is dis
charged into the navigable waters. 

(o) Air emissions means the release or 
discharge of a toxic pollutant by an 
owner or operator into the ambient air 
either (1) by means of a stack or ( 2) as 
a fugitive dust. mist or vapor as a re
sult inherent to the manufacturing or 
formulating process. 

(p) Fugitive dust, mist or rnpor means 
dust. mist or vapor containing a toxic 
pollutant regulated under this part 
which is emitted from any source other 
than through a stack. 

(q) Stack means any chimney. flue. 
conduit, or duct arranged to conduct 
emissions to the ambient air. 

(r) Ten year 24-hour rainfall erent 
means the maximum precipitation 
event with a probable recurrence inter-
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val of once in 10 years as defined by the 
National Weather Service in Technical 
Paper No. 40. Rainfall Frequenc.11 Atlas of 
/he L'nited States. May 1961. and subse
quent amendments or equivalent re
gional or State rainfall probability in
formation developed therefrom. 

( s) State Director means the chief ad
ministrative officer of a State or inter
state water pollution control agency 
operating an approved HPDES permit 
program. In the event responsibility 
for water pollution control and en
forcement is divided among two or 
more State or interstate agencies, the 
term State Director means the adminis
trative officer authorized to perform 
the particular procedure to which ref
erence is made. 

§ 129.3 Abbreviations. 

The abbreviations used in this part 
represent the following terms: 

lli=pound I or pounds 1 

g=gram 
~1 g !=micrograms per liter 11 one-millionth 

g-ram liter\ 
kg=kilog-ram(sl 
kkg·=IOOO kilogram(sl 

§ 129.4 Toxic pollutants. 

The following are the pollutants sub
ject to regulation under the provisions 
of this subpart: 

(al Aldrin!Dieldrin-Aldrin means the 
compound aldrin as identified by the 
chemical name. l.2.3.4.10.10-hexachloro
l.4.4a.5.8.8a-hexahydro -1.4 -endo-5,8-
exo-dimethanonaphthalene: "Dieldrin" 
means the compound the dieldrin as 
identified by the chemical name 
1.2.3.4.10.10-hexachloro-6.7 epoxy-
1.4.4a.5.6. 7 .8,8a-octahydro-1.4-endo-5.8-
exo-dimethanonaph thalene. 

<bl DDT-DDT means the compounds 
DDT. DDD. and DDE as identified by 
the chemical names:<DDT)-1.1.1-
trichloro-2.2-bislp-chlorophenyl) eth
ane and someo.p'-isomers: (DDDl or 
rTDEJ-1.1-dichloro-2.2- bis(p
chlorophenyll ethane and some o.p'-iso
mers: (DDE l -1.1- dichloro-2,2-bis(p
chlorophenyll ethylene. 

r cl Endrin-Endrin means the com
pound endrin as identified by the chem
ical name 1.2.3.4.10.10-hexachloro-6.7-
epoxy-1.4,4a,5.6.7.8.8a - octahydro -1,4-
endo-5.8-endodimethanonaphthalene. 
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< tl l Toxaphene-To.mphenr means a 
material consisting of technical grade 
chlorinated camphene having· the ap
proximate formula of C](J H1" CL am! 
normally containing 67 69 percent chlo
rine by weig·ht. 

(f'l Benzidine--Bcn.:idine mean" the 
compound benzitli1w and its salh as 
i<lentified hy the chemical name i.r 
Lliami no bipheny 1. 

(fl Polychlorinated Biphen;; h (!'CH,; i 
po/.1;clilol'i11uted /Jip!wn.11ls iPC'Rsl me;tn~ 
a mixture of compounds compo"'''i of 
the hiphen~·J rnolen1h' which ha .... '"'t'e 
,. hlorinat1:~d to ':.H;:i rnr degTees. 

[ t2 Fl{ 261~). tJan. 1:2. 1B77. ;.1,:-; <tnlt)ndt~J .1 t .t~ 

FH 2fl:2(l .Jan 12, 19if· L~ FH Gi1.S,::,. FPh. J l:J7"i'] 

~ 129.5 Compliance. 

;;t)(ll Within flO da~·:-; from th,, cl.ttf' of 
pronrnlg·::ttion of an~· toxic pollutant t·!'
fluent st al1llanl or prohibition 1·,td1 

ownt'r or opt'rat.or w1t.h a rli:0durge 
,;ul.>.Jt".·t tot.hat stanrL:crd or prohi!>i110n 
mu:-;t not.Hy the lfrgional Aclnlinh
trat01· (01' State Dire1·tor. if Jpp10-

priatPl of such <lisl·ha.tg·e. tiuch 11ui1ti
ca,tion shall inclmk sw .. ·!J inform~, 1 iun 
<Uld lollow such procedures ,1,; t hf Ht'
~dornd c\dministrator (()!' Stelk DtnT
tor. if appropriate! ma,\- rectuin·. 

(21 Any owner or operator wi1<1 dl\e;-; 
not ha\'e a dischar~e <Subject. tt> ;\11,\' 

t.oxic pollut.ant effluent standanl at the 
tinw of such promulgation hut who 
thereafter com1ne11(·e,; or intt:nll:' to 
conunence any act.iYit,y which \\'l1uld 

result in such a discharge shall first 
not.if\: Lhe Regional Administr.u.01 (or 
SLl.te Director. if appropriate 1 in the 
mamwr herPin provided at. least GO rLr\c; 
prior to any such discharg·t>. 

( lJ l Upon rect>ipt of any appl il_·,tt ion 
for issuance or reissuance of a P<'l'nli t 
01· for a n10dification of an existing pE:'r
mi t for '" discharge ~mhjert to a toxiL' 
pollutant efi1uent st<tr1danl or prohibi
tion the permit ting authority shall 
procet•d thereon in accordance with JO 
CFR part 124 or 12S. whicheHr is appli
ca.ble. 

(c)(ll Every permit which cont<1ins 
lirniL1.tions based upon a toxic pollut
ant. effluent st,andard or prohibition 
under this part is subject to reYision 
following the completion of any pro
ceeding revising such toxic pollutant 
effluent standard or prohibition reg·anl-
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lt'ss of the tluration specified on the 
permit. 

i2l For purposps of this section. all 
toxic pollutants for which standards 
are set undt'l' this part are deemed t.o 
I.it: injurious to human health within 
the meaning· of ::;ection -102fkl of th<> 
• .\ct. unless otherwise specifif'<l in the 
,.;tamlanl e:<t ahl!shed for <HlV particular 
pullutant 

irlHli llpon tlw , omplrnnce d<tlt> for 
ctllY ::;ection '.307la I toxic polluu1n1 eff1u 
t·nt sland,\nl ur prnhil1ition. each 
r1w1wr or opc"l'ct\ or of a d1schar'!·t• suh-
1«l't to Sllc h ,.;UwL1nl or prohibition 
~ll<.tll L'Ol1LJJl'· \\'i~,h :-:uch rnonitoring. 
~,tmpling·. l'tc'\fll'rl\ng. a11d n'portillg· l:Oll-
1 ! it ion" a,; t ht' l{pc:·ional A1 lmini,;t.rator 
'"1· St.ate llit't·l·trn" if app1·op1·i<1.;;c1 may 
l"ttuin· fnr t!L1\ di':ir.:hann>. l'\otil:e of 
-.:.L~ch co11d 11 J1in,~ :·:.1L.tl1 he ]H'O\'itled in 

·,\Tiling U• ~h1' ui\'llt'l' or 1l]Jt'l'atoi. 

121 In arid it lon to an.\' r·ornlitrnns n~
<J'.tin·d Plll:->\l<llll tu paragL1ph r1[)(ll o!. 
t lliC' sel:t i"n .. u1.l ! o tlw P\tt•nt not l't' 

';uired l'' 1·0;-.dit.io11:0 c·on1ained in 
'.\PDES lit't·rnit:c within 60 da:--::; fol
; fl Wing· tlH· ,. 1 ():'\' of t'dCh t'ctlt'DtLU' .)'Pal' 
, .. ,wh owrwt or .. per;ttor of ,',. di.sl'h<1rgP 
,u\.l,kct to ,rny :oxk stand.int 01· prohi
l.1tion sh,tll rt'pun to tlw EE·gional Acl 
niini:,t.ratrn· , nr St,:;tp Di1·e, tm· if ap
propriate) :.·onv~~rning· tht.1 con1plL=tnct~ 

c1 f suc:h 1ll,;•·h<tl'>!.t'·"· Suell lt'POJ't shall 
111clU<l(>. ''" .1 m1nim11m. rnfonnaLion 
r <Hll'Prnill!.! < i 1 releYant. ident ifil'ation 
r;f the l\i,;( lLll''2c'l' c'\ll'll .:L'1 llal11('. loca
~ ton of fol·ilit\. dls1·harge points. l'P
' t•i.ving water:<. and the indu>:\t.ri<-\1 pnw· 
v:-;s or opention t•mitting tlw toxic pol
lutant: (iii l'\'le\·ant c:ornlitions rpurnu
d.nt to par.-1.gTaph 1d Hl 1 ,1f tbis :-;ection 
l1!' to an NPDE:-; rwnnitl a,; to flow. sec
t ton 307ca1 toxic' pollutant 1.:011n~ntra

tion,;. and <:'edion 3071a1 toxil: pollutant 
mass emls,;ion rate: (iii l complictnce by 
the discharger 11·i th such conrli t ion::;. 

13) \\'hen samplt~s coll•:cted for anal
> sis are com posit t'll. such sample<> shall 
lw compm;i l e1l in pro port ion t.o the flow 
at time of collection aml preserved in 
compliancr with requirementB of the 
Regional Administrator (Ol' ~tate Di
rector. if appropriate). but shall in
clude at lea:;t five samples. collect.ed at 
approxirnatdy Pqual intt>r\'als t,hrough
out tht> working rlay. 
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(eHl l Nothing· in these regulations 
shall preclude a Regional Adminis
trator from requiring· in any permit a 
more stringent effluent limitation or 
standard pursuant to section 
30l(b)Cl)(C) of the Act and implemented 
in 40 CFR 125.11 and other related pro
visions of 40 CFR part 125. 

(2) Nothing in these regulations shall 
preclude the Director of a State Water 
Pollution Control Agency or interstate 
agency operating a National Pollutant 
Discharge Elimination System Pro
gram which has been approved by the 
Administrator pursuant to section 402 
of the Act from requiring in any permit 
a more stringent effluent limitation or 
standard pursuant to section 
301(b)(l)(C) of the Act and implemented 
in 40 CFR 124.42 and other related pro
visions of 40 CFR part 124. 

(f} Any owner or operator of a facil
ity which discharges a toxic pollutant 
to the navigable waters and to a pub
licly owned treatment system shall 
limit the summation of the mass emis
sions from both discharges to the less 
restrictive standard. either the direct 
discharge standard or the pretreatment 
standard; but in no case will this para
graph allow a discharge to the navi
gable waters greater than the toxic 
pollutant effluent standard established 
for a direct discharge to the navigable 
waters. 

(g) In any permit hearing or other ad
ministrative proceeding relating to the 
implementation or enforcement of 
these standards. or any modification 
thereof. or in any judicial proceeding 
other than a petition for review of 
these standards pursuant to section 
509(b)(l)(C) of the Act. the parties 
thereto may not contest the validity of 
any national standards established in 
this part, or the ambient water cri
terion established herein for any toxic 
pollutant. 

§ 129.6 Adjustment of effluent stand
ard for presence of toxic pollutant 
in the intake water. 

<a) Upon the request of the owner or 
opera tor of a facility discharging a pol-
1 utan t subject to a toxic pollutant ef
fluent standard or prohibition. the Re
gional Administrator (or State Direc
tor. if appropriate> shall give credit. 
and shall adjust the effluent stand-

40 CFR Ch. I (7-1-04 Edition) 

ard1s1 in such pe1·mi t to reflect credit 
for the toxic: pollutantlsl in the owner's 
or operator·s water ;;upply if (1) the 
source of the owner's or operator's 
water supply is the same body of water 
into which the discharge is made and if 
12l it is demonstrated to the Regional 
Administrator (or State Director, if ap
propriate> that the toxic pollutant(s) 
present in the owner's or operator's in
take water will not be removed by any 
wastewater treatment systems whose 
design capacity and operation were 
such as to reduce toxic pollutants to 
the levels required by the applicable 
toxic pollutant effluent standards in 
the absence of the toxic pollutant in 
the intake water. 

1bJ Effluent limitations established 
pursuant to this section shall be cal
culated on the basis of the amount of 
section 307(a) toxic pollutant(s) present 
in the water after any water supply 
treatment steps have been performed 
by or for the owner or operator. 

1 c J Any permit which includes toxic 
pollutant effluent limitations estab
lished pursuant to this section shall 
also contain conditions requiring the 
permittee to conduct additional moni
toring in the manner and locations de
termined by the Reg·ional Adminis
trator (or State Director, if appro
priate) for those toxic pollutants for 
which the toxic pollutant effluent 
standards have been adjusted. 

~ 129.7 Requirement and procedure for 
establishing a more stringent efflu
ent limitation. 

1 al In exceptional cases: n) \Vhere the 
Reg·ional Administrator 1or State Di
rector. if appropriate l determines that 
the ambient water criterion estab
lished in these standards is not being 
met or will not be met in the receiving 
water as a result of one or more dis
charges at levels allowed by these 
standards. and 

12J Where he further determines that 
this is resulting in or may cause or 
contribute to significant adverse ef
fects on aquatic or other organisms 
usually or potentially present. or on 
human health, he may issue to an 
owner or operator a permit or a permit 
modification containing a toxic pollut
ant effluent limitation at a more strin
gent level than that required by the 
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stalldard set fort.h in these t't'g ula ti(JllS 

An,v .~uch action shall be t.ake11 pursu
ant to the procedural provision;,; of 40 
CFH parts 124 and 12E1. as appl'O}!!LttP. 
ln 8.n.v proceeding in connection with 
such action the lmnlen of prnof and of 
going forward with evidence with re
ganl to such mon' stringent effluent 
limitalion shall bt> upon the Regional 
Administrator (Or State Director. if ap
propriate\ as the proponent of such 
more stringent. effluent. limitation. 

(3) Bvidence in such proceeding shall 
include at a minimum: An analysis 
using data and other information to 
demonstrate receiving water con
centrations of the specified toxic pol
lutant. projections of the anticipated 
effects of the proposed modification on 
such receiving water concentrations. 
and the hydrologic and hydrographic 
characteristics of the receiving waters 
including the occurrence of dispersion 
of the effluent. Detailed specifications 
for presenting relevant information by 
a.ny interested party may be preBcribed 
in guidance documents published from 
ti.me to time. whose availability will be 
announced in the FEDERAL REGIS'n;FL 

(b) Any effluent limitation in an 
NPDES permit which a State proposes 
to issue which is mort: stringent than 
the toxic pollutant effluent standards 
promulgated by the Administrator is 
subject to review by the Administ.rat,or 
under section 402((1) of the Act. The Ad
ministrator may approve or disapprove 
such limitation(Rl or specify another 
limitation(sl upon review of any record 
of any proceedings held in connection 
with the permit issuance or modificq,
tion and any other evidence available 
to him. If he takes no action within 
ninety day::; of his receipt of the notifi
cation of the act.ion of the pt~rmit 

issuing authority and any recorcl there
of. the artion of the State permit 
issuing authority shall be deemed to be 
approved. 

* 129.8 Compliance date. 

(al The effluent standards or prohibi
tions set forth herein shall be complied 
with not later than one year after pro
mulgation unless an earlier date is es
tablished by the Administrator for an 
industrial sulJcateg'l>l'Y in the prnmul
gation of the standards or prohibit,ions. 

§ 129.100 

n_.: Toxic pollutant effluent. standard" 
er prohibit ions :-;et forth he1Yir; shall 
!.ecc;me n1for;_·e,1hle under ;;;ections 
J07tdJ and 309 oft.he Act. o:n the elate es
tablished i 11 paragraph (a) of this :;;ec
t:ion reganlles::; of proceeding-,s in con
nection with the issua11ce •)f any 
NPDES perrnit. or applica.tion therefor. 
or modification 01· renewal thereof. 

** 129.9-129.99 [Reserved I 

* 129.10(1 Aldrinldieldrin. 
(ai Specialized definitions. {lJ Aldrin, 

Dieldrin !11(!11Ufacturer means a manu
facturer. excluding any source which is 
exclusively an aldrin/dielclrin formu
htor. who produces. prepares or proc
esses technical aldrin or dieldrin or 
who uses aldrin or dieldrin as a mate
rial in the production. preparation or 
processing of another synthetic organic 
substance. 

(2) Aldnn Dieldrin fom1ulutor means a 
person who produces. prepares or proc
esses a formulated product comprising 
d mixturl:' of either aldrin or dieldrin 
and inert materials or other diluents. 
into a product intended for application 
in any use registered under the Federal 
Insecticide. Fungicide and Rodenticide 
Act, as amended <7 U.S.C. 135, et seq.). 

(31 The ambient water criterion for 
aldri n/die ldrin in navig·able waters is 
0.003 µ g•l. 

(bi Aldrinidit·/dnn manufacturer --(1 l 

Applicabilllu. <i: These standards or pro
hibitions apply to: 

(Al All disch;n·ges of pr0cess wastes: 
and 

(B) All chscharges from the manufac
turing areas. loading and unloading 
areas. storage areas and other areas 
which are subject to direct contamina
tion by aldrin dieldrin as a result of the 
manufacturing process. including but 
not limited to: 

(} J Storm water and other runoff ex
cept aR hereinafter provided in para
gTaph (bH 1 H ii) of this section: and 

(2i Water used frJr routine cleanup 01· 

cleanup of spill:;. 
liil These standards do not apply t.o 

stormwater ru11off or other discharges 
from areas subject to contamination 
solely by fallout from air emissions of 
ctlLlrifr llie ldrin: or to storm water runoff 
that exceeds that from the t.en year 2'1-
hour rainLdl event. 
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(2) Analutirnl 111elllod ucccptuhlc . .Envi
ronmental Protection Agency method 
specified in 40 CFR part 136. except 
that a 1-liter sample size is re(1uired to 
increase the analytical sensi ti \'i ty. 

<3l EfJ7uent standard-(i l E.ristin_q 
sources. Aldrin or dieldrin is prohibited 
in any discharge from an.v aldrin· 
dieldrin manufacturer. 

(ii) New Sources. Aldrin or dieldrin is 
prohibited in any discharge from any 
aldrin,,dieldrin manufacturer. 

(cl Aldrinldieldrin formulator· ( U Ap
plicability. (il These standards or prohi
bitions apply to: 

<Al All discharges of process wastes: 
and 

<Bl All discharges from the formu
lating areas. loading and unloading 
areas. storage areas and other areas 
which are subject to direct contamina
tion by aldrinidieldrin as a result of the 
formulating process. including but not 
limited to: 

(]) Stormwater and other runoff ex
cept as hereinafter provided in para
graph (c)(l)(ii) of this section: and 

(2) Water used for routine cleanup or 
cleanup of spills. 

(ii) These standards do not apply to 
stormwater runoff or other discharges 
from areas subject to contamination 
solely by fallout from air emissions of 
aldrin/dieldrin: or to stormwater runoff 
that exceeds that from the ten year 24-
hour rainfall event. 

(2) Analytical method acceptable. Envi
ronmental Protection Agency method 
specified in 40 CFR part 136. except 
that a 1-liter sample size is required to 
increase the analytical sensi ti vi ty. 

(3) Effluent standard-Ii) Existing 
sources. Aldrin or dieldrin is prohibited 
in any discharge from any aldrin/ 
dieldrin formulator. 

(ii) New sources. Aldrin or dieldrin is 
prohibited in any discharge from any 
aldrirndieldrin formulator. 

§ 129.101 DDT, DDD and DDE. 
(a) Specialized definitions. (1) DDT 

J\.1anufacturer means a manufacturer. 
excluding any source which is exc!u
sively a DDT formulator, who pro
duces. prepares or processes technical 
DDT. or who uses DDT as a material in 
the production. preparation or proc
essing of another synthetic organic 
substance. 

40 CFR Ch. I (7-1-04 Edition) 

i2l DDT formulator means a person 
who produces. prepares or processes a 
formulated product comprising a mix
ture of DDT and inert materials or 
other rliluents into a product intended 
for application in any use registered 
under the Federal Im,ecticide. Fun
gicide and Hodenticide Al't. as amend
Pd i7 U.S.C. 135. et seq.). 

,3, The ambient wate1· criterion for 
DDT in navigable waters is 0.001 µ g;l. 

<b) DDT manufacturer-(!) Applica
hilil.11 (i) These standards or prohibi
tions apply to: 

1 Al All discharges of process wastes: 
and 

rn l All discharges from the manufac
turing- areas. loading and unloading 
areas. storage areas and other areas 
which are subject to direct contamina
tion by DDT as a result of the manu
facturing process, including but not 
limited to: 

( ! ) Stormwater and other runoff ex
cept as hereinafter provided in para
graph < b H l)(ii) of this section; and 

(.'.?l Water used for routine cleanup or 
cleanup of spills. 

(ii l These standards do not apply to 
stormwater runoff or other discharges 
from areas subject to contamination 
solely by fallout from air emissions of 
DDT: or to stormwater runoff that ex
ceeds that from the ten year 24-hour 
rainfall event. 

(2l Analytical method acceptable. Envi
ronmental Protection Agency method 
specified in 40 CFR part 136, except 
that a I-liter sample size is required to 
increase the analytical sensi ti vi ty. 

<3l Effluent standard--<i) Existing 
sources. DDT is prohibited in any dis
charge from any DDT manufacturer. 

(ii) New sources. DDT is prohibited in 
any discharge from any DDT manufac
turer. 

(CJ DDT formulatur---Cl) Applicability. 
( il These standards or prohibitions 
apply to: 

(A) All discharges of process wastes; 
and 

(BJ All discharges from the formu
lating areas. loading and unloading 
areas. storage areas and other areas 
which are subject to direct contamina
tion by DDT as a result of the formu
lating process. including but not lim
ited to: 
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(]) 8tormwater and other runoff ex
cept as hereinafter provided in para
graph (c)(l)(iil of this section: and 

(2) Water used for routine cleanup or 
cleanup of spills. 

(ii) These standards do not apply to 
stormwater runoff or other discharges 
from areas subject to contamination 
solely by fallout from air emissions of 
DDT; or to stormwater runoff that ex
ceeds that from the ten year 24-hour 
rainfall event. 

(2) Analytical method acceptable. Envi
ronmental Protection Agency method 
specified in 40 c:F'R part 136. except 
that a 1-liter sample size is required to 
increase the analytical sensitivity. 

< 3 J Effluent standard --( i) Existing 
sources. DDT is prohibited in any dis
charge from any DDT formulator. 

(iil Neic Sources. DDT is prohibited in 
i'\.llY discharge from any DDT formu
lator. 

§ 129.102 Endrin. 

(a) Specialized definitwns. (1) Endrin 
A!anufacturer means a manufacturer. 
excluding any source which is exclu
sively an endrin formulator. who pro
duces. prepares or processes technical 
endrin or who uses endrin as a material 
in the production. preparation or proc
essing of another synthetic organic 
substance. 

(2.l Endrin Formulator means a person 
who produces, prepares or processes a 
formulated product comprising a mix
ture of endrin and inert materials or 
other d1luents into a product intended 
for application in any use reg·istered 
under the Federal Insecticide. Fun
gicide and Rodenticide Act. as amend
ed (7 U.S.C. 135 et seq.l. 

(3) The ambient wat.er criterion for 
endrin in navigable waters is 0.004 µ g! 
l. 

(bl Endrin manufaciurer---'1) Applica
bility. (il These standards or prohibi
tions apply to: 

(Al All discharges of process wastes: 
and 

(BJ All discharges from the manufac
turing· areas. loading and unloading 
areas. storage areas and other areas 
which are subject to direct contarnina
t.ion by endrin as a result of the manu
facturing process. including· but not 
limited t.o: 

§ 129. 102 

(]) Storm water and other runoff ex
cept as hereinafter provided in para
graph <bHlHiil of this section; and 

(2) Water used for routine cleanup or 
cleanup of spills. 

(ii) These standards do not apply to 
st.ormwater runoff or other discharges 
from areas subject to contamination 
solely by fallout from air emissions of 
endrin: or to stormwater runoff that 
exceeds that from the ten year 24-hour 
rainfall event. 

(2) Analytical method acceptable- En
vironmental Protection Agency meth
od specified in 40 CFR part 136. 

(3) Effluent standard--(i) E:risting 
sources. Discharges from an endrin 
manufacturer shall not contain endrin 
concentrations exceeding an average 
per working· day of 1.5 µ g/l calculated 
over any calendar month: and shall not 
exceed a monthly average daily loading 
of 0.0006 kg kkg of endrin produced: and 
shall not exceed 7.5 µ g!l in a sample(s) 
representing any working day. 

(ii) Neu; sources. Discharges from an 
endrin manufacturer shall not contain 
endrin concentrations exceeding an av
erage per working day of 0.1 µ g/l cal
culated over any calendar month: and 
shall not exceed a monthly average 
daily loading of 0.00004 kg'kkg of 
endrin produced: and shall not exceed 
0.5 µ g-,'} in a sarnple<s) representing any 
working day. 

(iii) Alass !.'mission standard during 
shutdown of production. In computing· 
the allowable monthly average daily 
loading fig·ure required under the pre
ceding parn.g1·aphs (b)(3) <i) and (ii) of 
this section. for any calendar month 
for which there is no endrin being man
ufactured at any plant or facility 
which normally contributes to the dis
charge which is subject to these stand
ards. the applicable production value 
shall be deemed to be the average 
monthly prnduction level for the most 
recent preceding 360 days of actual op
eration of the plant or facility. 

(C) Endnn turmulator·--01 A.pplica
bility. (i) These standanls or prohibi
tions apply to: 

(Al All (lischarges of process wastes: 
and 

(Bl All Llisc::harges from the formu
lating areas. loading and unloading 
(treas. storag·e <treas and oth(>r areas 
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which are subject to direct contamina
tion by endrin as a result of the formu
lating process. including but not lim
ited to: (]) Stormwater and other run
off except as hereinafter provided in 
paragraph (c)(l)(ii) of this section: and 
<2l water used for routine cleanup or 
cleanup of spills. 

(ii) These standards do not apply to 
stormwater runoff or other discharges 
from areas subject to contamination 
solely by fallout from air emissions of 
endrin; or to storm-water runoff that 
exceeds that from the ten year 24-hour 
rainfall event. 

(2) Analytical method acceptable- En
vironmental Protection Agency meth
od specified in 40 CFR part 136. except 
that a I-liter sample size is required to 
increase the analytical sensitivity. 

(3) Effluent standard--(i) Existin!i 
sources. Endrin is prohibited in any di.s
charge from any endrin formulator. 

(ii) New sources-Endrin is prohib
ited in any discharge from any endrin 
formulator. 

( d) The standards set forth in this 
section shall apply to the total com
bined weight or concentration of 
endrin. excluding any associated ele
ment or compound. 

§ 129.103 Toxaphene. 
<al Specialized definitions. <l l 

Toxaphene manufacturer means a manu
facturer. excluding any source which is 
exclusively a toxaphene formulator. 
who produces. prepares or processes 
toxaphene or who uses toxaphene as a 
material in the production. preparation 
or processing of another synthetic or
ganic substance. 

(2) To.raphene formulator means a per
son who produces. prepares or proc
esses a formulated product comprising 
a mixture of toxaphene and inert mate
rials or other diluents into a product 
intended for application in any use reg
istered under the Federal Insecticide. 
Fungicide and Rodenticide Act. as 
amended (7 U.S.C. 135. et seq.l. 

<3l The ambient water criterion for 
toxaphene in navigable waters is 0.005 µ 
g l. 

(bl To.raphene mam;facturer---'1 J Appli
cability. (i) These standards or prohibi
tions apply to: 

(A) All discharges of process wastes: 
and 

40 CFR Ch. I (7 -1 -04 Edition) 

(Bl All discharges from the manufac
turing areas. loading and unloadiEg 
areas. storage areas and other areas 
which are subject to direct contamina
tion by toxaphene as a result of the 
manufacturing process. including but 
not limited to: (]) Storm water and 
other runoff except as hereinafter pro
vided in paragraph (b)(l)(iiJ of this sec
tion: and (2) water used for routine 
cleanup or cleanup of spills. 

<iiJ These standards do not apply to 
stormwater runoff or other discharges 
from areas subject to contamination 
solely by fallout from air emissions of 
toxaphene: or to stormwater runoff 
that exceeds that from the ten year 24-
hour rainfall event. 

(2l Analytical method acceptable- En
\'ironmental Protection Agency meth
od specified in 40 CFR part 136. 

( 3 i Effluent standard--(i) Existing 
sources. Discharg·es from a toxaphene 
manufacturer shall not contain 
toxaphene concentrations exceeding an 
average per working day of 1.5 µ g/l cal
culated over any calendar month: and 
shall not exceeu a monthly average 
daily loading of 0.00003 kg'kkg of 
toxaphene produced. and shall not ex
ceed 7 .5 µ g!l in a sample(s) rep
resenting· any working day. 

<ii l Xew sources. Discharges from a 
toxaphene manufacturer shall not con
tain toxaphene concentrations exceed
ing· an average per working day of 0.1 µ 
g 1 calculated over any calendar month: 
and shall not exceed a monthly average 
daily loading of 0.000002 kg;kkg of 
toxaphene produced. and shall not ex
ceed 0.5 µ,l in a sample<sJ representing 
any working day. 

\iii 1 Mass emission during shutdown of 
prod uctwn. In computing the allowable 
monthly average daily loading figure 
required under the preceding para
graphs <bH3)(i) and (ii) of this section. 
for any calendar month for which there 
is no toxaphene being manufactured at 
any plant or facility which normally 
contributes to the discharge which is 
subject to these standards. the applica
ble production value shall be deemed to 
be the average monthly production 
I evel for the most recent preceding 360 
days of actual operation of the plant or 
facility. 
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j c i To.raphene formulator~\ 1 l Aµµlirn
bilitJJ. (il These standards or prohibi
tions apply to: 

<A) All discharg·es. of process wastes: 
and 

(Bi All discharges from the formu
lating areas. loading and unloading· 
areas. storage areas and otlrn!· areas 
which are subject to direct con tam ina
tion by toxaphene as a result of the 
formulating process. including but not 
limited to: (}) Storm water and other 
runoff except as hereinaft.er provided in 
paragraph (cJ(l)(it l of this ~;ec:ticm: and 
(21 water used for routine cleanup or 
cleanup of spills. 

(ii) These standards clo not apply to 
stormwater runoff or other discharges 
from areas subject to contamination 
solely by fallout from air emissinns of 
loxaphene: or to stormwater runoff 
that exceeds that from the ten Yl,ar 24-
hour rainfall event. 

(2l Analytical method acceptable En-
virnnmental Protection Agency meth
od specified in 40 CFR part 136. except 
that; a 1-liter sample size is required to 
increase the analytical sensitivity. 

!3l Effluent :slandards-(i) Existing 
sources. Toxaphene is prohibited in any 
discharge from an~' toxap!wne formu
lator. 

(ii l New sources. 1'ox,tphern~ is prohib
ited in any discharge frorn any 
toxaphene formulator. 

(d) The standa1cls set forth in this 
section shall apply to the total com
bined weight or concentration of 
toxaphene. excluding any assodated 
element or compound. 

§ 129.104 Benzidine. 

(aJ Speciali;:;ecl deffoitions. (1 l Bcr~:::idine 
A1anufacturer means a manufacturer 
who produces benzidine or who pro
duces henzidine as an intermP(liate 
product in the manufa,cture of clyes 
commonly used for textile. leathrr and 
paper dyeing. 

12) Benzidine-l:lusecl D.ve ApplirnUn 
means an owner or operator who uses 
benzidine-based dyes in the dyeing, of 
textiles, leather 01· paper. 

(3l The ambient water criterion for 
benzidine in navigable waters is 0.1 ~1 g. 
1. 

ibl Benzidine man11fitcturer---\ll Appli
r:alrilit:11. (i l These standards apply to: 

§129.104 

(A) A.11 discharges into the navigable 
waters of process wastes. and 

{BJ All discharges into the navigable 
·waters of wastes containing· benzidine 
from the manufacturing areas. loading 
and unloatling, areas. storage areas. and 
other areas subject to direct contami
nation by bem:idine or benzidine-con
taining product. a0< a result of the man
ufacturing process. including but not 
limited to: 

(]) Stonnwati~r and other runoff ex
cept as hereinafter provided in para
irraph (b )( 11( ii l of this section. and 

(21 Wat.er used for routine cleanup or 
cleanup of spills. 

(ii) 'l'he:c~e standards do not apply to 
stormwater runoff or other discharges 
from areas sul1ject to contamination 
solely by fallout from air emissions of 
l>enzidine: or to stormwater runoff that 
exceeds that from the ten year 24-hour 
rainfall event.. 

(2 l Anal.I/ tical method acceplable-En-
vironmen tal Protection Ag·ency meth
od specified in ·10 CFR part 136. 

(3l Effluent stundards-ri l E.risting 
sources. Discharges from a lienz.icline 
manufacturer shall not contain benzi
cline concPntrations exceeding an aver
age per working day of 10 µ g 1 cal
culated over any calendar month. and 
shall not exceed a monthly average 
claily loading of 0.130 kg;kkg of benzi
cline produced. and shall not exceed .50 
µ g'l in a sample( s l representing any 
working day. 

(ii) IVe1r sources. Discharges from a 
henzidine manufacturer shall not con
tain benzidine concentrations exceed
ing an average per working day of 10 µ 
s1; 1 calculated over any calendar month. 
and shall not exceed a monthly average 
claily loading of 0.130 kg.kkg of benzi
cline procluce<l. awl shall not exceed 50 
µ g,l in a sarnple(sl representing any 
working· day. 

('lJ The st.anclards set forth in this 
paragraph dll shall apply t.o the total 
combined weight or concentration of 
henzidine. excluding· any associated 
t•lernent or compound. 

(Cl Henz1tline-hased dye applicators---0; 
Applicabilit_I/. <i l These standards apply 
to: 

(Al All dischat'ge:o into the navig·able 
waters of process wastes. and 

IB) All discharges into the n::wig·able 
Witters of wastes containing benzidine 
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from the manufacturing areas. loading 
<tnd unloading areas. storage areas. and 
other areas subject to direct contami
nation by benzidine or benzidine-con
taining product as a result of the man
ufacturing process. including but not 
limited to: 

(}) Stormwater and other runoff ex
cept as he 1.'einafter provided in para
graph (c)(l)(iil of this section, and 

<2) Water used for routine cleanup or 
cleanup of spills. 

(ii) These standards do not apply to 
stormwater runoff or other discharges 
from areas subject to contamination 
solely by fallout from air emissions of 
benzidine: or to stormwater that ex
ceeds that from the ten year 24-hour 
rainfall event. 

(2) Analytical method acceptable. (i) 
Environmental Protection Agency 
method specified in 40 CFR part 136: or 

(ii) Mass balance monitoring ap
proach which requires the calculation 
of the benzidine concentration by di
viding the total benzidine contained in 
dyes used during a working day (as cer
tified in writing by the manufacturer) 
by the total quantity of water dis
charged during the working day. 
L Comment: The Regional Administrator (or 
State Director, if appropriate) shall rely en
tirely upon the method specified in 40 CFR 
part 136 in analyses performed by him for en
forcement purposes.] 

(3) Effluent standards-(i) Ei:istin_q 
sources. Discharges from benzidine
based dye applicators shall not contain 
benzidine concentrations exceeding an 
average per working day of 10 µ gil cR.1-
culated over any calendar month; and 
shall not exceed 25 µ g/l in a sample<sJ 
or calculation(s) representing any 
working day. 

(ii) New sources. Discharges from ben
zidine-based dye applicators shall not 
contain benzidine concentrations ex
ceeding an average per working day of 
10 u g/l calculated over any calendar 
month; and shall not exceed 25 µ g/l in 
a sample(s) or calculation(sl rep
resenting any working day. 

( 4) The standards set forth in this 
paragraph (c) shall apply to the total 
combined concentrations of benzidine. 
excluding any associated element or 
compound. 

[42 FR 2620. Jan. 12, 1977] 

40 CFR Ch. I (7-1-04 Edition) 

~ 129.105 Polychlorinated 
<PCBs). 

biphenyls 

(al Specialized definitions. (lJ PCB 
1"vlanufacturer means a manufacturer 
who produces polychlorinated 
biphenyls. 

( 2 l Electrical capacitor man·ufacturer 
means a manufacturer who produces or 
assembles electrical capacitors in 
which PCB or PCB-containing com
nounds are part of the dielectric. 
- ( 3 J Electncal transformer manufact-urer 
means a manufacturer who produces or 
assembles electrical transformers in 
which PCB or PCB-containing com
pounds are part of the dielectric. 

t4l The ambient water criterion for 
PCBs in navigable waters is 0.001 µ gil. 

(bl PCB man·ufactu rer-< 1 l Applica
biTi t.1;. (il These standards or prohibi
tion::: apply to: 

i A) All discharges of process wastes: 
rn J All discharges from the manufac

turing or incinerator areas. loading 
and unloading areas. storage areas. and 
other areas which are subject to direct 
contamination by PCBs as a result of 
the manufacturing process. including· 
but not limited to: 

i1) Storm water and other runoff ex
cent as hereinafter provided in para
gr~ph (b)(l)(ii) of this section: and 

<2l Water used for routine cleanup or 
cleanup of spills. 

(ii 1 These standards do not apply to 
stormwater runoff or other discharges 
from areas subject to contamination 
solely by fallout from air emissions of 
PCBs: or to stormwater runoff that ex
ceeds that from the ten-year 24-hour 
rainfall event. 

1 2) Analytical Method Acceptable
Environmen tal Protection Agency 
method specified in 40 CFR part 136 ex
cept that a 1-liter sample size is re
c1uired to increase analytical sensi
tivity. 

13> Effluent standards-<i> Existing 
sources. PCBs are prohibited in any dis
charge from any PCB manufacturer; 

<ii l New sources. PCBs are prohibited 
in any discharge from any PCB manu
fo.cturer. 

1 c) Electrical capacitor manufacturer
<l) App/1cability. (i) These standards or 
prohibitions apply to: 

(Al All discharges of process wastes: 
and 
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( 8) All discharg·es from the manufac
turing- or incineration areas. Joa.ding 
and unloading areas. storage areas and 
other areas 1-vhich are subject to direct 
contamination by PCBs as a. rr•:cult of 
the manufacturing process. inc:lurlirg· 
but not limited to: 

(] > Stonnwater and other runoff \'X

cept as hereinafter provided in para
graph ( c H l H ii l of this section: an cl 

(2) \Vater used for routine cJennur m· 
cleanup of spills. 

(ii) These standards do nut. apply to 
stormwa ter runoff or ctheL' r.lisch.u-g·es 
from areas subject t-o cont.a.rnin;d.ion 
::;oiely by fallout from air en1'tssiorn-> of 
PCBs: or t.o st;orrn.vater runoff t.llat. ex
ceeds tha.t from the t.en -year 2i hour 
rainfall event. 

\2: Annlytical metlwd ucceptuhle. Em:I
ronrnental Protection Ag·enc:v mei. hod 
specified in 40 CFR part 136. l"xcept 
that a 1-liter samplt> size is requir.-,l to 
incrPase analytical sensi tiYit:,,'. 

(:3l Effluent '·tundards-(i 1 f,'n.,fing 
sonrces. PCBs arp probihited in <'di'-' dis-
charge from an:: electrical ('api\ci tor 
manufacturer: 

<iil Net<'· sources. PCBs are proh11iited 
in any dischanre from any ele~·nical 
capacitor manufacture!'. 

< d l Elc!'trica! transformer 1nan u !cu-
hirer---< 1 l Applicability. 1 i l These Rt a.nd
<trds or prohibition" apply to: 

(A• All discharge.s of proce.% wastes: 
8.nd 

(B) All discharges from the manuf<ic
turing or incineration areas. loading· 
and unloading areas. storage areas. and 
other arnas which are subject to direct 
contamination by PCBs as a result of 
the manufacturing process. including 
but not limited to: 

U) Stormwater and other r1.mcfl ex 
cept, <ts hereinafter provided in nal'a
graph <d)\l \(ill of this P.er:ticn: ;incl 

(?! Water used for routine cleanup or 
c.leanup of spill~. 

iii l These standanfo clo n0t apply 1 .. 0 
stormwater runoff o~' c,fr,er dischitrges 
frorn a.re~s subject ~o cont.a1nin:l t--ion 
so1t:l.v 1;v fallout! fr 1Jn1 air ~iil~~·.s1~· :·1s of 
PCBs: or to stor1nvva.ter ru:i.off thn L f.~x
ceeds that from t-!le ten-:.;ear 24- lwur 
rainfall event. 

(2l Analytical method w:cepia/;/e. }'.;r1vi

ronmental Protection Agency method 
specified in 40 CFR part 136. except 

Pt. 130 

that a l-lite1· ::;ampie size is required to 
il1crease analytical sensitivity. 

<3l Effluent standards-(il Kristrnp 
sources. PCBs are prohibited in any dis
charge from any electrical 1 ransfonner 
milnufacturer: 

(iil ,Veu: sources. PCBs etno prohibitell 
in an:v discharge from ;my electrical 
T i-ansforrner manufacturer. 

(el Acl_ru.wncn I of et[luen t sicuuiard fm 
Jj/«:sence o.t l'CB.s in intake 1n1ter. \Vhen
f'\·er a facil'.ty whicl1 it' dnbject. to the<-+ 
;:-,lamlards has PCBs in its effluent 
-.\hkh resul~ frum the presence of PCBs 
in it.s intakt) watr,rs. tht' owner ma>
a1•ply to !.lw Reg·ional Admini::'trator 
•or State Direct.OJ» if appropi·iatel. for a 
credit pur:ouant t,o the provisions of 
§ 129.6. when) thE" source of the water 
;;upply is the s:1.me brnh of water into 
which the dischan_;e is made The re
quirement of para,,raph (ll of §1'.!.9.f\(a;_ 
rt>la.ting to the :_;ource of the watt~r sup
ply. shall bt' waived. and c;uch faciliLy 
shall be e1igihle lo apply fo1 a credit 
under § 129.6. upon a showing by the 
owner 01· operntor of such facility to 
the Region,i,l Administrator •or Stat;e 
Director. if itppropriatel that the con
ventrat.io11 of PCBs in the intake water 
-;upply of sucl1 facility cloes not exceed 
the concel1trn.Uou cf PCBs in the re
Vt>iving water body to which the plant 
discharges its effluent.. 

l-12 FH fi55ii. Feb.'..:. HJ'771 

PART 130-WATER QUALITY 
PLANNING AND MANAGEMENT 

~-ec. 

1:10.0 ProgTam summflrv and purposP 
J.:l0.1 ApplicalJili t.v 
130.2 Defi11 i tions 
1:30.3 \Vater qual:ty .~landanls. 
130.·1 Water quality monitoring. 
1:30.C> C'cntirrning- planning- proces~-

l30.6 \Vn.ter qm1.lity management pLms. 
1:30.7 Total maximum dailv loads 1.TMDLl 

ct!ld ind1vitlual watel' qualit,·-liased efflu
ent, limiLttio11 ..... 

1:30.B \Vate1 quality repo1·t. 
·~JO.D I)esig11~t;.1,)~1 ,ind de-designatilou. 
::.}Q.10 Stn.t.t• ~·n·1 ,1n~ttah:; tc EPA. 
~20.11 Pro~n·an1 :n:.tr.avemer..t. 
~30.12 CoordP1at10n \Vi.th oth~r pro~rams. 
U0.1.5 Procpr;f<in~ :cpplication fnr Indian 

trilieR. 

Al'THOHITY: 33 l'.8.C. 1251 et ser;. 

SlllTRC'E: .50 FH. 1719. Jan. 11. 1HH5. u.nlec;~ 
otherwise noted. 
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§ 130.0 

* 130.0 Program summary and pur
pose. 

(a) This subpart establishes policies 
and program requirements for water 
quality planning, management and im
plementation under sections 106. 205Cj). 
non-construction management 2051gJ, 
208. 303 and 305 of the Clean Water Act. 
The Water Quality Management CWQMJ 
process described in the Act and in this 
regulation provides the authority for a 
consistent national approach for main
taining. improving and protecting 
water quality while allowing States to 
implement the most effective indi
vidual programs. The process is imple
mented jointly by EPA. the States. 
interstate agencies, and areawide, local 
and regional planning organizations. 
This regulation explains the require
ments of the Act. describes the rela
tionships between the several compo
nents of the WQM process and outlines 
the roles of the major participants in 
the process. The components of the 
WQM process are discussed below. 

<bl Water quality standards CWQSJ 
are the State's goals for individual 
water bodies and provide the legal 
basis for control decisions under the 
Act. Water quality monitoring activi
ties provide the chemical. physical and 
biological data needed to determine 
the present quality of a State's waters 
and to identify the sources of pollut
ants in those waters. The primary as
sessment of the quality of a State's 
water is contained in its biennial Re
port to Congress required by section 
305(bJ of the Act. 

( c) This report and other assessments 
of water quality are used in the State's 
WQM plans to identify priority water 
quality problems. These plans also con
tain the results of the State's analyses 
and management decisions which are 
necessary to control specific sources of 
pollution. The plans recommend con
trol measures and designated manage
ment agencies (DMAs) to attain the 
goals established in the State's water 
quality standards. 

(d) These control measures are imple
mented by issuing permits. building· 
publicly-owned treatment works 
(POTWs), instituting best management 
practices for nonpoint sources of pollu
tion and other means. After control 
measures are in place. the State evalu-

40 CFR Ch. I (7-1-04 Edition) 

atPs the extent of the resulting im
provements in water quality, conducts 
additional data gathering and planning 
to determine needed modifications in 
control measures and ag·ain institutes 
control measures. 

( e) This process is a dynamic one. in 
which requirements and emphases vary 
over time. At present. States have 
completed WQM plans which are gen
erally comprehensive in geographic 
and programmatic scope. Technology 
based controls are being implemented 
for most point sources of pollution. 
However. WQS have not been attained 
in many water bodies and are threat
ened in others. 

(f) Present continuing planning re
quirements serve to identify these crit
ical water bodies. develop plans for 
achieving higher levels of abatement 
and specify additional control meas
ures. Consequently. this regulation re
flects a programmatic emphasis on 
concentrating planning and abatement 
activities on priority water quality 
issues and geographic areas. EPA will 
focus its grant funds on activities de
signed to address these priorities. An
nual work programs negotiated be
tween EPA and State and interstate 
agencies will reflect this emphasis. 

§ 130.1 Applicability. 

(aJ This subpart applies to all State. 
eligible Indian Tribe. interstate. 
areawide and regional and local CWA 
water quality planning and manage
ment activities undertaken on or after 
February 11. 1985 including all updates 
and continuing· certifications for ap
proved Water Quality Management 
f\\'QMJ plans developed under sections 
208 and 303 of the Act. 

( b J Planning and management acti vi
ti es undertalrnn prior to February 11. 
1985 are governed by the requirements 
of the regulations in effect at the time 
of the last grant, award. 

[50 FR 1779. ,Jan. 11. 1985. as amended at 54 
FR 14359. Apr. 11. 1989: 59 FR 13817. Mar. 23. 
1994] 

§ 130.2 Definitions. 

(a) The Act. The Clean Water Act, as 
amended, 33 U.S.C. 1251 et seq. 

(b) Indian Tribe. Any Indian Tribe, 
band. group, or community recognized 
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by the :::iecl'etary of t!ie In teri u:· :t nd e;,
erGising governnwntal aut.horit.y O\'i·'r a 
Fedt>ral Indian resf:rvation. 

(C 1 Pollt{tion. Tlw man-1na(:t~ or rnan
induced r.lt.eration of the chemic11l. 
physicaL btolog·ical. and radiologica 1 
integ-rity of water. 

<dl Water quality standard."> ! !\'QS). 
Provisions of State or Federal law 
which consist of a desi.gnat.ed use or 
uses for t.he waters of the Uuited 
States and water quality criteria for 
such waters based upon such uses. 
Water quality standards are to protect 
the public health or welfare. enhance 
the quality of water and serve the pur
poses of the Act. 

< e) Load or loading. An amount of 
matter or thermal energy that is intro
duced into a receiving water; to intro
duce matter or thermal energy i.nt-o a 
receiving water. Loading may be e1ther 
man-caused (pollutant loading) or nat
ural <natural background loading). 

( f) Loading capacity. The gTea test 
amount of loading that a water can re
ceive without violating water quality 
standards. 

\g) Load allocation (LA). The portion 
of a receiving water's loading capacity 
that is attributed eiLher to one of its 
existing or future nonpoint source:,; of 
pollution or to natural background 
sources. Load allocations are best esti
mates of the loading. which may range 
from reasonably accurate estimates to 
gross allotments. depending on the 
availability of data and appropriate 
techniques for predicting the loading. 
Wherever possible. natural and 
nonpoint source loads c;hould he distin
guished. 

(hl Wasleload allocation (WLAi The 
portion of a receiving water's loading 
capacity that is allocated to one of its 
existing or future point sources uf pol
lution. WLAs constitute a type of 
water quality-based effluent limita
tion. 

( i l Total maximum. dailu luad r J'.\! D L). 
The sum of the individual \VLA::; for 
point sources ancl LAs for nonpoint 
sources and natural background. If a 
receiving 'Nater has only one point 
source discharger. t.he TMDL i:-i the 
sum of that point, source WLA plus the 
LAs for any nonpoint sources of pollu
tion and natural background sources. 
tributaries. or adjacent seg·ments. 

§ 130.3 

TMDL.-o c,;n lw t·xpre.3st:cl in Lt•.1 ms of Pi

t her mas" per Urne. toxicity. or ot.he1 
<tpp1·opriate Hwasun;_ U Bt_•::;t Manage
ment PLictices (Bl\lPs1 or othei 
11011point som·ce pollution cont.rob 
mal1:e mo1·t: stringent loacl allocat.iono; 
practicable. thc;n wasteload allocation.s 
,·an be made le:-;'; st.ringent. Thus. the 
TMDL process provides for nonpoint 
;,ource control t.radeoffs. 

(Jl Water quci/ity limited :>i:'gnwnt. Any 
segment where it is known that. water 
quality does not meet applicable water 
quality standards. ancl or is not ex
pected to meet applicable water qual
ity standards. eYen after the applica
tion of the technology-based effluent 
limitations required by sections :301(bl 
a,nd :306 of the Act. 

(kl Water qualit71 management (lTQ1V1) 
plan. A State or areawide waste treat
ment management plan developed and 
updated in accordance with the provi
sions of sections 205(jl. 208 and 303 of 
the Act and this regulation. 

OJ Areawide a_qency. An agency des
ignated under section 208 of the Act. 
which has responsibilities for WQM 
planning within a specified area of a 
State. 

(m) Best Management Practice (BMPJ. 
Methods. measures or practices se
lected by an <tgency to meet its 
nonpoint source control needs. BMPs 
include but are not limited t,o struc-
tural and nonstructural controls and 
operation and maintenance procedures. 
BMPs can be applied before. during and 
after pollution-producing· activities to 
reduce or eliminate the introduction of 
_pollutants into receiving waters. 

( n l De.~z_qnated mana_qemen i agency 
r D.11-IA). An agency identified by a WQM 
plan and designated by the GoYernor to 
implement :-;pecific control rec
ommendaticms. 

!50 FR 1779 .. Jan lL 1985. as amended at ii'! 
FR 14359, Apr. 11 1989] 

* 130.3 Water quality standards. 
A water L1uality standard (\\'QSl de

fines t.he waLer quality !W?.ls of a water 
body, or portion thereof. by desig
nating the use or uses to be made of 
the water and by setting criteria nec
essary to protect t;Irn uses. States and 
i<JP A adopt \VQS to protect public 
health or welfare. enhance thP quality 
of water and serve the purposes of the 
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Clean Water Act <CWA i. Serre the pur
po3es of Act (as defined in sections 
101<aH2l and 303tcl of the ActJ means 
that WQS should. wherever attainable. 
provide water quality for the prntec
tion and propagation of fish. shellfi::.;h 
and wildlife and for recreation in :utd 
on the water and take into consider
ation their use and value for public 
water supplies. propagation of fish. 
shellfish. wildlife. recreation in and on 
the water. and agricultural. industrial 
and other purposes including na vig·a
tion. 
Such standards serve the dua.l purposes 
of establishing the water quality goals 
for a specific water body and serving as 
the regulatory basis for establishment 
of water quality-based treatment con
trols and strategies beyond the tech
nolog·y-based level of treatment re
quired by sections 301<bl and 306 of the 
Act. States shall review and revise 
WQS in accordance with applicable reg
ulations and. as appropriate. update 
their Water Quality Management 
<WQM) plans to reflect such revisions. 
Specific WQS requirements are found 
in 40 CFR part 131. 

§ 130.4 Water quality monitoring. 
(a) In accordance with section 

106( e )(1 l. States must establish appro
priate monitoring methods and proce
dures (including biological monitoring) 
necessary to compile and analyze data 
on the quality of waters of the United 
States and, to the extent practicable. 
ground-waters. This requirement need 
not be met by Indian Tribes. However. 
any monitoring and/or analysis activi
ties undertaken by a Tribe must be 
performed in accordance with EPA's 
quality assurance/quality control guid
ance. 

(bl The State's water monitoring pro
gram shall include collection and 
analysis of physical. chemical anrl 
biological data and quality assurance 
and control programs to assure sci
entifically valid data. The uses of these 
data include determining abatement 
and control priorities: developing an1l 
reviewing water quality standards. 
total maximum daily loads. wasteload 
allocations and load allocations: as
sessing compliance with National Pol
lutant Discharge Elimination System 
<NPDESl permits by dischargers: re-

40 CFR Ch. I (7-1-04 Edition) 

pol't ing· i nforma ti on to the pu hlic 
throug-h tbe section 305rbl report and 
re\·iewing· site-fipecific monitoring· ef
fortf,. 

[SO Fn l 7'i9. ,Jan. 11. 1985. ,,,; amt;nded at 54 
FH lU'i(!, Apr. 11. 1989] 

* 130.5 Continuing planning process. 

ra! General. Each St,atP shall est,ab
JL:;h and maintain a continuing plan
ning· process <CPPl as described under 
section 303re)(3l(Al-1Hl of the Act. 
]:<_:;ach State 1s responsible for managing 
its water quality program to imple
ment the processes specified in the 
continuing planning process. EPA is re
sponsible for periodically reviewing' the 
adequacy of the State's CPP. 

rbl Content. The State may determine 
the format of its CPP as long as the 
mininum requirements of the CWA and 
this regulation are met. The following 
processes must be described in each 
State CPP. and the State may include 
other processes at its discretion. 

<l l The process for developing efflu
ent limitations and schedules of com
pliance at least as stringent as those 
required by sections 30l<bl (1) and <2), 
306 and 307. and at least stringent as 
any requirements contained in applica
ble water quality standards in effect 
under authority of section 303 of the 
Act. 

<2l The process for incorporating ele
ments of any applicable areawide waste 
treatment plans under section 208. and 
applicable basin plans under section 209 
of the Act. 

(3) The process for developing total 
maximum daily loads <TMDLs) and in
dividual water quality based effluent 
limitations for pollutants in accord
ance with section 303(d) of the Act and 
~ 130.7(a) of this regulation. 

<4l The process for updating and 
maintaining Water Quality Manage
ment (\VQM) plans. including schedules 
for revision. 

r 5 l The process for assuring adequate 
authority for intergovernmental co
operation in the implementation of the 
State WQM progmm. 

(6) The process for establishing and 
assuring adequate implementation of 
new or revised water quality standards. 
including schedules of compliance. 
under section 303<cl of the Act. 
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(7 J The process for assuring adequate 
controls over the disposition of all re
sidual waste from any water treatment 
processing. 

<8) The process for developing an in
ven t,ory and ranking. in order of pri
ority of needs for const1'uction of waste 
treatment works required to meet the 
applicable requirements of sections 301 
and 302 of the Act. 

(9) The process for determining· the 
priority of permit issuance. 

(c) Regional Admini:strator reviezc. The 
Regional Administrator shall review 
approved State CPPs from time to time 
to ensure that the planning processes 
are consistent with the Act and this 
regulation. The Regional Adminis
trator shall not approve any permit 
program under Title IV of the Act for 
any State which does not have an ap
proved continuing planning process. 

§ 130.6 Water quality management 
plans. 

<a) Water qu.alitu management (H'QM) 
plans. WQM plans consist of initial 
plans produced in accordance with sec
tions 208 and 303(eJ of the Act and cer
tified and approved updates to those 
plans. Continuing water quality plan
ning shall be based upon WQM plans 
and water quality problems identified 
in the latest 305<bl reports. State water 
quality planning· should focus annually 
on priority issues and geographic areas 
and on the developmellt of water qual
ity controls leading to implementation 
measures. 'vVater ciuality planning di
rected at the remov::iJ of conditions 
placed on previously certified and ap
proved WQM plans should focus on re
moval of conditions which will lead to 
control decisions. 

(b) Use of WQM plan1J. WQM plans are 
used to direct implementation. WQM 
plans draw upon the water quality as
sessments to identify priority point 
and nonpoint water quality problems. 
consider alternative HOlutions and rec
ommend control measures. including 
the financial and institutional meas
ures necessary for implementing rec
ommended solutions. State annual 
work progTams shall be based upon the 
priority issues identified in the State 
WQM plan. 

<cl WQ,'\-1 plan elements. Sections 205!Jl. 
208 and 303 of the Act. specify water 

§ 130.6 

quality planning· rel1uirements. The fol
lowing plan elements shall be included 
in the '\'QM plan or referenced as part 
of the WQ,M plan if contained in sepa·· 
rate documents when they are needed 
to address wate1 quality problems. 

(1) Total max·imum daily loads. TMDLR 
in accordance with sections 303(dl and 
<e)(3l(C) of the Act and §130.7 of this 
part. 

(2) Effluent lumtations . . BJff1uent limi
tations including water quality based 
effluent limitations and schedules of 
compliance in accordancP with section 
803(e)(3)(Al of the Act and §130.5 of this 
part. 

<3l Municipal and industrial waste 
treatment. Identification of anticipated 
municipal and industrial waste treat
ment works. including facilities for 
treatment. of stormwater-induced com
bined sewer overflows; programs to 
provide necessary financial arrange
ments for such works; establishment of 
construction priorities and schedules 
for initiation a.nd completion of such 
treatment works including· an identi
fication of open space and recreation 
opportunities from improved water 
quality in accordance with section 
208(b)(2l <Al anti <Bl of the Act. 

(4) Nonpmnt source management and 
control. ( i l The plan shall describe the 
regulatory and non-regulat,ory pro
gTarns. activities and Best. Management 
Practices ( BMPs l which the agency has 
selected as the means to control 
nonpoint source pollution where nec
essary to protect or achieve approved 
water uses. Economic. institutional. 
a.nd technical factors shall be consid
ered in a continuing process of identi
fying control needs and evaluating and 
modifying· the BMPs as necessary to 
achieve water quality goals. 

!ii l Regulatory programs shall be 
identified where they are determined 
to be necessary by the State to attain 
or maintain an approved water use or 
where non--regulatory approaches are 
inappropriate in accomplishing that 
objective. 

<iii l BMPs shall be identified tor the 
nonpoint source;; identified in section 
208(bl(2)(Fl \K) of the Act ancl other 
nonpoint sources as follows: 

IA) Residua/ zrnste. Identification of a 
process to control the disposition of all 
reRidual waste in the area which could 
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affect water quality in accordance with 
section 208(b)(2)(J) of the Act. 

(B) Land disposal. Identification of a 
process to control the disposal of pol
lutants on land or in subsurface exca
vations to protect ground and surface 
water quality in accordance with sec
tion 208(b)(2)<K) of the Act. 

<Cl A.qrici1ltural and silviculturai. Iden
tification of procedures to control agri
cultural and silvicultural sources of 
pollution in accordance with section 
208(b)(2HF) of the Act. 

(DJ Mines. Identification of proce
dures to control mine-related sources 
of pollution in accordance with section 
208<bl(2)(G) of the Act. 

iEl Construction. Identification of 
procedures to control construction re
lated sources of pollution in accord
ance with section 208(b)(2)(Hl of the 
Act. 

< FJ Saltwater intrusion. Identification 
of procedures to control saltwater in
trusion in accordance with section 
208(b)(2HI) of the Act. 

( G) Urban stormwater. Identification 
of BMPs for urban stormwater control 
to achieve water quality goals and fis
cal analysis of the necessary capital 
and operations and maintenance ex
penditures in accordance with section 
208<bH2lCAl of the Act. 

<ivl 'I'he nonpoint source plan ele
ments outlined in §130.6Cc) <4)(iiiHAHG) 
of this regulation shall be the basis of 
water quality activities implemented 
through agreements or memoranda of 
understanding between EPA and other 
departments. agencies or instrumental
ities of the United States in accordance 
with section 304Ck> of the Act. 

(5) Management agencies. Identifi
cation of agencies necessary to carry 
out the plan and provision for adequate 
authority for intergovernmental co
operation in accordance with sections 
208(b)(2)(DJ and 303(e)(3)(El of the Act. 
Management agencies musL dem
onstrate the legal. institutional. mana
gerial and financial capability and spe
cific activities necessary to carry out 
their responsibilities in accordance 
with section 208(c)(2)( Al throug·h Cl) of 
the Act. 

(6) Implementation measures. Identi
fication of implementation measures 
necessary to carry out the plan. includ
ing financing, the time needed to carry 
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out the plan. and the economic. social 
and environmental impact of carrying 
out the plan in accordance with section 
208(bl<2HE). 

171 Dredge or fill program. Identifica
tion and development of programs for 
the control of dredge or fill material in 
accordance with section 208(b)(4)(B) of 
the Act. 

(8) Basin plans. Identification of any 
relationship to applicable basin plans 
dt>veloped under section 209 of the Act. 

191 Ground u·ater. Identification and 
development of programs for control of 
ground-water pollution including the 
provisions of section 208(b)(2)CK) of the 
Act_ States are not required to develop 
ground-water WQM plan elements be
yond the requirements of section 
208CbH2)(Kl of the Act. but may develop 
a gTound-water plan element if they de
termine it is necessary to address a 
gTound-water quality problem. If a 
Stale chooses to develop a ground
water plan element. it should describe 
the essentials of a State program and 
should include. but is not limited to: 

1 i J Overall goals. policies and legisla
tive authorities for protection of 
g-round-water. 

1 ii l Monitoring and resource assess
ment programs in accordance with sec
tion 106(eJ(lJ of the Act. 

liii l Programs to control sources of 
contamination of ground-water includ
ing· Federal programs deleg·ated to the 
State and additional programs author
ized in State statutes. 

(iv) Procedures for coordination of 
gTotmcl-water- protection programs 
among State agencies and with local 
and Federal agencies. 

1vJ Procedures for program manage
ment and administration including 
provision of program financing. train
ing and technical assistance. public 
participation. and emergency manag·e
ment. 

1d) Indian Tribes. An Indian Tribe is 
eligible for the purposes of this rule 
and the Clean Water Act assistance 
progTams under 40 CFR part 35, sub
parts A and H if: 

(!)The Indian Tribe has a governing 
body carrying out substantial govern
mental duties and powers: 
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(2l 'I'he functions to be exerchwd by 
the Indian Tribe pertain to the man
agement and protection of watPr re
::;ources which are held by an Indian 
Tribe. held by the United States in 
trust for Indians, held by a member of 
an Indian Tribe if such property inter
est is subject to a trust restriction on 
alienation. or otherwi::;e within the bor
ders of an Indian rese1'Vation: and 

(:})The Indian Tribe i::-i reasonably ex
pected to be capable. in the Re~donal 
Administrator's jndg·1mmt. of carrying 
out thP. functions to he exei·cised in a 
manner consistent with the terms and 
purposes of the Clean \Vat.er Act and 
applicable regulations. 

(e) Update and ccrtificution. !:3tate and 
or areawide ag·ency WQM plans shall be 
updated as needed to reflect chang·ing 
water quality conditions. results of im
plementation actions. new require
ments or to remove conditions in prior 
conditional or partial plan approvals. 
Regional Administrators may require 
that State WQM plans be updated as 
needed. State Continuing Planning· 
Processes 1CPPs) shall specify the 
process and schedule used to revise 
WQM plans. The State shall ensure 
that State and areawide WQM plans to
gether include all necessary plan ele
ments and that such plans are con
sistent with one another. The Govern01· 
or the Governor's df'signee shall certify 
by letter to the Hegionai Adminis
trator for EPA approval that WQM 
plan updates are consistent with all 
other parts of the plan. The certifi
cation may be contairn~d in Lhe annual 
State work program. 

(f) Ccmsistency. Construction grant 
and permit decisions must be made in 
accordance with certified and approved 
WQM plans as de~;ni l>•~d in §§ 130.12(a; 
and 130.12Cb l. 

r.so F'R 1779. Jan. 11. 198f>. as am encl Pd at .54 
FR 14360. Apr. 11. 1989: ;;9 FR 1:~81 S. :\lar. 23. 
1994] 

§ 130. 7 Total maximum daily loads 
<TMDL) and individual water 
quality-based effluent limitations. 

1al General. The process for identi
fying water quality limited :'Seg·ments 
still requiring wasteload allocations. 
load allocations and total maximum 
daily loads lWLAs LAs and TMDLsl. 
setting priorities for developing these 
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loads: establishrng these loads for seg
ments identified. including water qual
ity monitoring. modeling. data anal· 
ysis. calculation methods. and list of 
pollutants to be regulated: submit.trng 
the State's list of segments identified. 
priority ranking. and loads established 
1\VLAs1LAsTMDLs) to EPA for ap
prova,1: incorpol'ating the approved 
loadt-i into Lhe State's WQM plant-i and 
NPDES permits: zmd involvt:ng· the 
public. afff:cteil dischargers. designated 
areawide ag·encies. and local gov
ernments in thie. process shall be 
clearly det-icrHied in tht' St.ate Con
Linuing Planning Procet-is <CPP1. 

(bl Identification and priority setting 
for watel' quality-limited segments 
still requiring Tl\lDLs. 

(1) Each State shall idt~ntify those 
water quality-limited segments still 
requiring· 'rMDLt: within its boundaries 
for which: 

!i) Technology.based effluent limita
tions required b~' sections 301( b>. 306. 
:m7. or otht'r sect1ons of the Act: 

Cii) Mort stri ng·ent dfluent limita
tions (including prohibition81 required 
by either State or local 1rnthority 
preserved iw t-iection 510 of the Act. or 
Federal authont:v (law. regulation. or 
treatyl: and 

riii.J OthPr poiintion control require
ments (e.g.. be::;t manag-ement prac
tices\ required by local. State. or Fed
eral authority are not stringent 
enough to in:.plf~ment any water qual
ity standa:·cls (\VQSl applicablt' to such 
waters. 

(2) Each St,ltf· shall also i<ltmtify on 
the same list developed under para
gTaph (bHlJ of this section those water 
c1uali ty-limi ted ::;egmen ts still requir
ing TMDLs or parts therer1f within its 
boundaries for which conti·ols on t,her
mal discharg·es. under section 301 or 
Stat~~ or local requirements fHe not 
stringent enough to assure protection 
and propagation of a balanced indige 
nous population of shf'llfish. fish and 
wildlife. 

l3) For the purposes of listing waters 
under §la0.7(hl. the t.errn "water quality 
standard applicable to such waters" ancl 
"applicable water quality standards" 
refer to those Wi'.tt'r quality ::otanuards 
t:>Stablit-ihed u rnh'l section 30:i of' the 
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Act. including numeric criteria. nar
rative criteria. waterbody uses. and 
antidegradation requirements. 

(4) The list required under 
§§130.7<b)(l) and 130.7!bl(2) of this sec
tion shall include a priority ranking 
for all listed water quality-limited seg
ments still requiring TMDLs. taking 
into account the severity of the pollu
tion and the uses to be made of such 
waters and shall identify the pollut
ants causing or expected to cause vio
lati.ons of the applicable water quality 
standards. The priority ranking· shall 
specifically include the identification 
of waters targeted for TMDL develop
ment in the next two years. 

<5) Each State shall assemble and 
evaluate all existing and readily avail
able water quality-related data and in
formation to develop the list required 
by §§130.7(b)(l) and 130.7<bH2J. At a 
minimum "all existing and readily 
available water quality-related data 
and information" includes but is not 
limited to all of the existing· and read
ily available data and information 
about the following categories of wa
ters: 

(i) Waters identified by the State in 
its most recent section 305<bl report as 
"partially meeting" or "not meeting·" 
designated uses or as "threatened"; 

(ii) Waters for which dilution cal
culations or predictive models indicate 
nonattainment of applicable water 
quality standards: 

(iii) Waters for which water quality 
problems have been reported by local. 
state. or federal agencies: members of 
the public; or academic institutions. 
These organizations and groups should 
be actively solicited for research they 
may be conducting or reporting. For 
example, university researchers. the 
United States Department of Agri
culture, the National Oceanic and At
mospheric Administration. the United 
States Geological Survey. and the 
United States Fish and Wildlife Service 
are good sources of field data: and 

<iv) Waters identified by the State as 
impaired or threatened in a nonpoint 
assessment submitted to EPA under 
section 319 of the CW A or in any up
dates of the assessment. 

(6) Each State shall provide docu
mentation to the Regional Adminis
trator to support the State's deter-
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mination to list or not to list its wa
ters as required by §§130.7(bH1J and 
130.7(b)t2l. This documentation shall he 
submitted to the Regional Adminis
trator together with the list required 
by §§ 130.7(b)(l) and 130.7<bH2J and shall 
include at a minimum: 

<ii A description of the methodology 
used to develop the list: and 

(iil A description of the data and in
formation used to identify waters. in
cluding a description of the data and 
information used by the State as re
quired by §130.7(b)(5): and 

(iii l A rationale fer any decision to 
not use any existing and readily avail
able data and information for any one 
of the categories of waters as described 
in §130.7(b)(5J; and 

d v) Any other reasonable informa
tion requested by the Regional Admin
istrator. Upon request by the Regional 
Administrator. each State must dem
onstrate good cause for not including a 
water or waters on the list. Good cause 
includes. but is not limited to. more re
cent or accurate data: more sophisti
cated water quality modeling: flaws in 
the original analysis that led to the 
water being listed in the categories in 
§130.7tb)(5J: or changes in conditions. 
e.g .. new control equipment. or elimi
nation of discharges. 

<cl Development of TMDLs and indi
vidual water quality based effluent 
limitations. 

rl) Each State shall establish TMDLs 
for the water quality limited segments 
identified in paragraph (b)(lJ of this 
section. and in accordance with the 
priority ranking. For pollutants other 
than heat. TMDLs shall be established 
at levels necessary to attain and main
tain the applicable narrative and nu
merical WQS with seasonal variations 
and a margin of safety which takes 
into account any lack of knowledge 
concerning· the relationship between 
effluent limitations and water quality. 
Determinations of TMDLs shall take 
into account critical conditions for 
stream flow. loading. and water quality 
parameters. 

(ii 'I'MDLs may be established using a 
pollutant-by-pollutant or biomoni
toring approach. In many cases both 
techniques may be needed. Site-specific 
information should be used wherever 
possible. 
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(ii) TMDLs shall be establishe<l for 
all pollutants preventing or expected 
to prevent attainment of water quality 
standards a& identified pursuant to 
paragraph (b)(lJ of Lhis section. Cal
culati.ons to establish TMDLs shall be 
subject to public l'eview as defined in 
the State CPP. 

t2l Each State shall estimate for the 
water quality limited se~nnents st.ill re
quiring TMDL6 ident.ified in paragTaph 
(bi(2l of this section. the wt.al max
imum daily thermal lDad whicl! cannot 
be exceeded in orde1 to assure protec
tion and propag·ation of a Lalanced. rn
cligenous population of shellfish. fish 
and wildlife. Such est.imates shall rake 
int,o account tlie norrnal watel' Lem
pf·ratures. flow ratt~s. seasonal vari
ations. existing so1n·ct'S of heat, input. 
and the dissipativP capacity of the 
iLlent.ified waters or tMrts t11ereof. ::)uch 
estimates shall inci1uk a calculation of 
tht' maximum he,;,t inpul that ca11 lJe 
made into each sud1 p,1rt and shall in
clude a margin of :mfety which l.akes 
into account any l::i.ck of knowledge 
concerning the development of thermal 
water quality criteria for protection 
and propag·ation of a balanced. indige
nous population of shellfish. fish and 
wiidlife in the identified watei·s or 
parts thereof. 

(d) Submission ancl Hl'A approvul. <lJ 
Each State shall ::iubmit biennially to 
the Regional Administrator beginning 
in 1992 the list of waters. pollutants 
causing impairment .. and the priority 
ranking including wa.ters targeted for 
'l'MDL development within the next 
two years as required under paragraph 
(bl of this section. Fo1· the 1992 biennial 
submission. these lists are due no later 
than October 22. 1992. Thereafter. each 
State shall submit. to BJPA lists re
quired under parag-r«,ph ibl c)f this sec
tion on April 1 of t•very even-numberetl 
year. For the year 2000 submisslon. a 
State rnust submit a list required 
un<.ler paragraph (bJ of this c;ection only 
if a court order 01· umsent clecrHe. u1· 
commit1nent in " :,;f;t,tlernent .cgn:e·· 
Jr1ent d.at..c<.l pri.or t . .:.; {JanuHTY l: 2000. e:c
pressly requires EPA w take action re
·1ated to that State's yei:tl' 2000 list. For 
the year 2002 submission. a, State must 
~;ubmit re list requireu unuer paragraph 
(b) of this section by October l. 2002. 
unless a court order. consent decree or 
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commitment. in a settlement agree
ment expressly requires EPA to take 
an action related to that Statp"s 2002 
list prior to October L 2002. ill which 
c-ase. the Statt> must submit a list by 
April 1. 2002. The list. of waters may he 
submitted as part of the State ·s bien
nial water· quallty report required hy 
§ 130,8 of this part and sect.ion a05<bl of 
the CWA or subrnitted under :;.eparate 
cover. All WLAs. LAs and TMDLs estab
lished umlr·r pa1agraph 1.ci for water 
,1m•lity limited segments shall con
tinue to \w :ni\nnitt.ed tu EPA for re-
1.·iew and ;q1pn1val. Scheduies for suh
rnission o! TMDLs shall be dt>t<'rmined 
i:iy the RPgiom1 i Atlminist.rator and tht~ 
State. 

t2l The H.egio1;;l[ A<lrninist-rator shall 
either approve or ()isappro-,·e such list
ing MJ.d lmHling·s not. later than :30 clays 
Mt.er t.11e <lat+: of ;;ubmission. 'I'he R.e
gional Administrator ;;ha11 approve a 
list developed u1Hler § 130.7(h\ tlrn,t is 
submitted aft.el' the effrctive <late of 
thi::> rule only if it meets the require
mt~nts of § 130.7<b1. If the Hegional Ad
ministratPr approves such listing and 
loadings. the St;tte shall incorporate 
them into its cunent \VQl\1 plan. If the 
Regional Administrator disapproves 
such listing and loadings. he shall. not 
later than :30 days after the elate of 
such llisappnwal. identify such waters 
in such State and establish such loads 
for such waters as determined nec
essary to implement applicable WQS. 
The Regiona 1 Administrator shall 
promptly issue a public notice seeking 
·~omment on .such listing· and loading·s. 
After considering· public comment arnl 
making any revisions he deems appro
priate, the Regional Aclministrator 
;;hall transnnt the listing and loads to 
the State. which shall incorporatE~ 
them int.o its c1HTent WQlVl plan. 

\el .For the spedfic purpose of devel· 
oping inforrE:.d.wn and as resources 
allow. each 8Ltte ~'hall identify all seg
ment~· with in ltc' lJo,rndaries which it 
has not idt~nt.'.fied under paragraph <b) 
nf this '"'''<..:Lion cdll1 estimate for such 
·vvaters the -r~:\lf)Ik" \Vit]1 seasonal ... ,Tari
,\tions and margins of i:Oafety. for those 
pollutants which the ilcg·ional Admin
~strator identifies c;.nder section 
304(a)(2) as '3uiLable for .~mch calcula
tion and for t.hermal discharges. at a 
level that would a.ssure protection and 
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propagation of a balanced indigenous 
population of fish, shellfish and wild
life. However, there is no requirement 
for such loads to be submitted to EPA 
for approval. and establishing TMDLs 
for those waters identified in para
graph (b) of this section shall be given 
higher priority. 

(50 FR 1779. Jan. 11. 1985. as amended at S7 
FR 33049. July 24, 1992: 65 FR 17170. Mar. :n. 
2000: 66 FR 53048. Oct. 18. 2001] 

~ 130.8 Water quality report. 

(al Each State shall prepare and sub
mit biennially to the Regional Admin
istrator a water quality report in ac
cordance with section 3051bl of the Act. 
The water quality report serves as the 
primary assessment of State water 
quality. Based upon the water c1uality 
data and problems identified in the 
305(b) report. States develop water 
quality management (WQM) plan ele
ments to help direct all subsequent 
control activities. Water quality prob
lems identified in the 305(bl report 
should be analyzed through water qual
ity management planning leading to 
the development of alternative con
trols and procedures for problems iden
tified in the latest 305(b l report. States 
may also use the 305(b) report to de
scribe ground-water quality and to 
guide development of ground-water 
plans and programs. Water quality 
problems identified in the 305(bl report 
should be emphasized and reflected in 
the State's WQM plan and annual work 
program under sections 106 and 205f j l of 
the Clean Water Act. 

(b) Each such report shall include but 
is not limited to the following: 

0) A description of the water quality 
of all waters of the United States and 
the extent to which the quality of wa
ters provides for the protection and 
propagation of a balanced population of 
shellfish. fish. and wildlife and allows 
recreational activities in and on the 
water. 

(2) An estimate of the extent to 
which CWA control programs have im
proved water quality or will improve 
water quality for the purposes of para
graph (b)(l) of this section, and rec
ommendations for future actions nec
essary and identifications of waters 
needing action. 
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(3) An estimate of the environment.al. 
economic and social costs and benefits 
needed to achieve the objectives of the 
C\VA and an estimate of the date of 
such achievement. 

'4J A description of the nature and 
extent of nonpoint sou.cce pollution and 
recommendations of programs needed 
to control each category of nonpoint 
sources. including an estimate of im
plementation costs. 

(5l An assessment of the water qual
ity of all publicly owned lakes. includ
ing the status and trends of such water 
([Uality as specified in section 314<a )(1) 

of the Clean Water Act. 
1 c J States may include a description 

of the nature and extent of ground
water pollution and recommendations 
of State plans or programs needed to 
maintain or improve ground-water 
quality. 

'd) In the years in which it is pre
pared the biennial section 305(b l report 
satisfies the requirement for the an
nual water quality report under section 
205r j l. In years when the 305< b) report is 
not required. the State may satisfy the 
annual section 2051j) report require
ment, by certifying that the most re
cently submitted section 305(b) report 
is current or by supplying an update of 
the sections of the most recently sub
mitted section 305(b) report which re
quire updating. 

[50 FR 1779. Jan.11. 1985. as amended at 57 FR 
33050. July 24. 1992] 

§ 130.9 Designation and de-designa
tion. 

Cal Designation. Areawide planning 
agencies may be designated by the 
Governor in accordance with section 
208<a) <2l and (3) of the Act or may self
designate in accordance with section 
208( a)( 4 l of the Act. Such designations 
shall subject to EPA approval in ac
cordance with section 208(aJ(7) of the 
Act. 

lb l De-designation. The Governor may 
modify or withdraw the planning des
iirnation of a designated planning agen
cy other than an Indian tribal organi
zation self-designated § 130.6( c )(2) if: 

(1) The areawide agency requests 
such cancellation: or 

<2l The areawide agency fails to meet 
its planning requirements as specified 
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in grant. agreements. contract:;; or 
memoranda of understanding·; or 

(3) The areawide ag·ency no longer 
has the resources or the commitment 
to continue water quality 11lanning ac
tivities within the designated bound
aries. 

(cl Impact of de-designation. Once an 
areawide planning agency's designation 
has been withdrawn the State ag·ency 
shall assume direct responsibility for 
continued water quality plannin.sr and. 
over:;;ight of implementation within the 
area. 

( d) Designated ma nagemen I agencies 
(DMA). In acconlance with section 
208(c)(1l of the Ac:t .. management agen
cies shall be designated by the Gov
ernor in consultation with the des
ignated planning ag·t'nc:v. EPA shall ap .. 
prove such desi.rmations unless the 
DMA lacks the legal. financial and 
managerial authori t:v required under 
section 208(c\(2l of the Act. Designated 
management agenciei:l shall carry out 
responsibilities specified in Water 
Quality Management cWQMJ plans. 
Areawide planning agencies shall mon
itor DMA activities in their area and 
recommend necessa,ry plan changes 
during the \\'QM plan update. Where 
there is no designated areawide plan
ning· agency. Statet> shall monitor DMA 
activities and make any necessary 
changes during the WQl\1 plan update. 

* 130.10 State submittals to EPA. 
Cal The following- must be submitted 

regularly 1.Jy the States to EPA: 
(1 l The section 305tbl report. in FY 84 

and every two years thereafter. and the 
annual section 205(j l certification or 
update of the 305(])) water quality re
port: \Approved by OMB under the con
trol number 2040-00711 

(2l The annual State work programcs) 
under sections 106 aml 205(j) of the Act; 
and <Approved by OMB under the con
trol number 2010-0004) 

(3) Revisions or a'ldi t,ions to wat.er 
quality standards cWQSi 1:303(c)J. cAp
proved by OMB under 2040-0049\ 

(bl The Act also requires that each 
State initially submit to EPA ::rnd re
vise as necessary the following: 

(1) Continuing planning process 
cCPPl (303ie)l; 

(2) Identification of water quality
limi ted waters still requiring TMDLs 
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;section 30~1<dJl. pollutants. and the pri
ority ranking including waters tar
geted for TMDL development within 
the next two years as required under 
§ 130.7(bl in 21.ccordance with the sched
ule set for in § 130.7U1)(1). 

. Approved i>y thP Offi-:e of Management ancl 
Budget undH' contrnl number 2040--00711 

c3) ToUl maximum daily loads 
•TMDLsl c30::;Hlll: and 

<41 \Vater quality management 
'WQMl plan and certified and approved 
WQl\1 plan updates <208. 303(e)). (Para
gTaph (lJ 1( li. ( 4 l approved by OMB under 
the control number 2010 0004>. 

(Cl The form and content of required 
State suhmittals to EPA may be tai
lored to reflect the organization and 
needs of the State. as long· as the re
quirements and purposes of the Act. 
this part and. where applicable. 40 CFR 
parts 29. 30. 33 and 35. sul.Jparts A and .J 
are met. The need for revision and 
schedule of submittals shall be agreed 
to annually with EPA as the States an
nual work program is develope'l. 

<ul Not later than February ·1. 1989. 
each Stat·.e shall submit. to EPA for re
view. app1 oval. and implementation--

' l J A list of those waters within the 
Sti:l.te which after the application of ef
f1 ut.•nt limitations required under sec
tion 301( h l! 2 i of the CWA cannot rea
sonably be anticipated to attain or 
maintain 1 i l water quality standards 
for such waters reviewed. reYised. or 
«.dopted in accordance with section 
303lcJ(2HBl of the C\VA. due to toxic 
pollutant~>. or (ii l that water quality 
which shall assure protection of public 
health, public water supplies. agricul
tural and industrial uses. and the pro
tection and propagation of a balanced 
population of shellfish. fish and wild
life. and allow recreational activitie;; 
in and on the \Nater: 

12) A lht of all navigahlP 1vaters in 
such State for which the State does not 
t•xpect tht" applicable ,;tandard under 
section 30:3 oft.he CWA will be achieved 
.1fter the requirements of sections 
30lcbl. 30fi. and ~m7(b) are met. due en
tirely or substantially to di8charges 
from point sources of any toxic pollut
ants JistPd purnuant to section 307(al: 

(3) For e:i..ch segment of navigable wa
ters inducted on such lists. a deter
mination of the specific point source 
discharging any such toxic pollutant 
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which is believed to be preventing· or 
impairing such water quality and the 
amount of each such toxic pollutant 
discharged by each such source. 

(Approved hy the Office of Managernen t and 
Burlget under control number 2040--0l.52J 

(4) F'or the purposes of listing waters 
under § 130.10(d)(2). applicable standard 
means a numeric criterion for a pri
ority pollutant promulgated as part of 
a state water quality standard. Where 
a state numeric criterion for a priority 
pollutant is not promulgated as part of 
a state water quality standard. for the 
purposes of listing waters "applicable 
standard" means the state narrative 
water quality criterion to control a 
priority pollutant (e.g .. no toxics in 
toxic amounts) interpreted on a chem
ical-by-chemical basis by applying a 
proposed state cirterion. an explicit 
state policy or regulation. or an .EPA 
national water quality criterion. sup
plemented with other relevant info1·
mation. 

(5) Tf a water meets either of the two 
conditions listed below the water must. 
be listed under § 130.10(d)(2\ on the 
grounds that the applicable standard is 
not achieved or expected to be achieved 
due entirely or substantially to dis
charges from point sources. 

(i) Existing or additional water qual
ity-based limits on one or more point 
sources would result in the achieve
ment of an applicable water quality 
standard for a toxic pollutant; or 

(ii\ The discharge of a toxic pollutant 
from one or more point sources. regard
less of any nonpoint source contribu
tion of the same pollutant. is sufficient 
to cause or is expected to cause an ex
cursion above the applicable water 
quality standard for the toxic pollut
ant. 

(6) Each state shall assemble a,nd 
evaluate all existing and readily avail
able water quality-related data and in
formaLion and each state shall develop 
the lists required by paragraphs (d)(l). 
(2). and (3) of this section 1Jetsed upon 
this data and information. At ~' min
imum. all existing and readily avail
able water quality-related data and in
formation includes. but is not limited 
to. all of the existing and readily avail
able data about the following cat
egories of waters in the state: 
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(il \\Taters where fishing or shellfish 
bans an<lor advisories are currently in 
effect or are anticipated. 

(ii l W8,ters where there have been re
peated fishkills or where abnormalities 
(cancers. lesions. tumors. etc. l have 
l)een observed in fish or other aquatic 
life during the last ten years. 

<iiiJ Waters where there are restric
tions on water sports or recreational 
con La ct. 

rivl W<iters identified by the state in 
its most recent state section 305Cbl re
port as either "partially achieving" or 
"not achieving" desig·nated uses. 

• v J Waters identified by the states 
under section 303( dl of the CW A as wa
ters needing water quality-based con
trols. 

(vi> Waters identified by the state as 
priority waterbodies. (State Water 
Quality Manag·ement plans often in
clude priority waterl)Ody lists which 
are those waters that most need water 
pollution control decisions to achieve 
water quality standards or goals.) 

(vii! \Vaters where ambient data indi
cate potential or actual exceedances of 
water quality criteria due to toxic pol
lutants from an industry classified as a 
primary industry in appendix A of 40 
CFR part 122. 

<viiil \Vaters for which effluent tox
icity tec;t results indicate possible or 
actual exceedances of state water qual
ity standards, including narrative "free 
from" water quality criteria or EPA 
water quality criteria where state cri
teria are not available. 

(ixJ Waters with primary industrial 
major dischargers where dilution anal
yses indicate exceedances of state nar
rative or numeric water quality cri
teria (or EPA water quality criteria 
where state standards are not avail
able) for toxic pollutants. ammonia. or 
chlorine. These dilution analyses must 
be based on estimates of discharge lev
els derived from effluent guidelines de
Yelopment documents. NPDES permits 
or permit application data (e.g .. Form 
::;c). Discharge Monitoring Reports 
i Dl\IRs 1. or other available informa
tion. 

:x; Waters with POT\V dischargers re
quiring local pretreatment programs 
where dilution analyses indicate 
exceedances of state water quality cri
teria <or EPA water quality criteria 
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where state water quality criteri,t are 
not available) for toxic pollutants. am
monia. or chlorine. These dilution 
analyses must be based upon data from 
NPDES permits or permit applications 
\8.g .. Form 2C). Discharge Monitoring 
Reports (DMRsl, or other available in-· 
formation. 

(xi 1 Waters with faciiiti<~s not in
cluded in the previous two categories 
such as major PO'I'\\'s. and indust.rial 
minor dischargers where dilution anal
yses .indicate exceedances of numeric 
or narrative state water quality cri
teria (or EPA water quality criteria 
where state water l1uality criteria are 
not available) for toxic pollutants. am
monia. or chlorine. These dilut.i.on 
analyses must be based upon r;stlrnat.es 
of discharge leveh; derived from dflu
ent gL1ideline development documents. 
NPDES permits or permit application 
data. Discharge Monitoring Reports 
(DMHs l. or other available informa
tion. 

lxii) Waters classified for use:s that 
will not support the "fishable swim
mable" goals of the Clean Water Act. 

(Xiii) Waters where ambient toxicity 
or adverse water quality conditions 
have been reported by local. state. EPA 
or other Federal Agencies. the private 
sector. public interest groups. or uni
versities. These org·anizations and 
groups should be actively solicited for 
research they may he conducting or re
porting. For example. university re
searchers. the United States Depart
ment of Agriculture. the National Oce
anic and Atmospheric Administrat.ion. 
the United States Geological Survey. 
and the United States Fish and Wildlife 
Service are good sources of field data 
and research. 

(xivl Waters identified by the st.ate as 
impaired in its most recent Clean Lake 
Assessments conducted under section 
314 of the Clean Water Act. 

(XV l Waters identified as impaired by 
nonpoint sources in the America's Clean 
Wata: The States· Nonpoint Snurce As
sessmrnts 1985 (Association of State and 
Interstate Water Pollution Control Ad
ministrators (ASIWPCA)) or waters 
identified as impaired or threatened in 
a nonpoint source assessment sub
mitted by the state to EPA under sec
tion 319 of the Clean Water Act. 

§ 130.10 

1xvi) Surface \Vaters impaired by pol
lutants from hazardous waste sites on 
the National Priority List prepared 
under section 105(8HA) of CERCLA. 

171 Each :state shall provide doc~1-

mentation to the Regional Adminis
trator to support the statc·s deter
mination ~o list or not to list waters as 
1·equired by paragTaphs (d)(l l. 1d 1(2J arnl 
!dl(3l of this section. This documenta
tion shall he submitted to the Regional 
Administrator together with the list::; 
rnquired by p.tragraphs (d)(lJ. (<1)121. 
and (d)(3J of this section and shall in
dude as a minimum: 

Ii l A description of the methodology 
trnerl to develop each li:st: 

{ii\ A description of tlw data and in
formation used to identify waters ancl 
sources inc:luding a description of the 
data and i nforma ti on used by the state 
a.s required by paragTaph (cl l(()1 of this 
section: 

(iii) A rationale for any decision not 
to use any one of the categories of ex
isting and readily available data re
<1uil'ed by paragraph (d)(6J or this sec
tion: and 

(ivJ Any other information requested 
by the Regfonal Administrator that is 
reasonable or necessary to determine 
the adequacy of a state's list.s. Upon re
quest by the Regional Administrator. 
each state mu::;t demom1trate good 
cause for not induding a water or wa
ters on one or more lists. Good cau:oe 
includes. but is not limited to. more re
cent or accurat.e data: more accurate 
water quality modeling: flaws in the 
original analysis that le<l to the water 
rieing identified in a category in 
§ 130.10(dH6l: or changes m conditions. 
e.g .. new control equipment. or elimi
nation of disch~uges. 

\8) The H.egional Administrat.or shall 
approve or disapprove each list re
quired by paragTaph::; (cl)(l). rdH2l. anrl 
\dH3l of this section no later than June 
4. 1989. The H.egional Administrator 
:shall approve each list required under 
paragraphs \d!tl l. (dl(2). and \d)(3J of 
this sect.ion only if it meets the regu
latory requirements for listing· under 
paragraphs \d)(l1. (cl)(2l. and (d)(3) of 
this section and if the state has met all 
the requirements of paragraphs ( d )( 6 l 
and ( d)(7) of this section. 

(9) If a state fails to submit lists in 
d,ccordance wi tl1 paragraph ( d l of this 
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section or the Regional Administrator 
does not approve the lists submitted by 
such state in accordance with this 
paragraph, then not later than June 4. 
1990. the Regional Administrator, in 
cooperation with such state. shall im
plement the requirements of CWA sec
tion 304(1) (ll and (2) in such ski.,te. 

(10l If the Regional Administrator 
disapproves a state·s decision with re
spect to one or more of the waters re
quired under paragraph (d) (l i. (2). or 
13J of this section, or one or more of the 
individual control strategies required 
pursuant to section 304(1)(1 )( D l. then 
not late1· than June 4. 1989. the Re
gional Administrator shall distri.bute 
the notice of approval or disapproval 
given under this paragraph to the 
appropriate state Director. ThA Re
gional Administrator shall also publish 
a notice of availability, in a daily or 
weekly newspaper with state-wide cir
culation or in the FEDERAL REGISTER. 
for the notice of approval or disap
proval. The Regional Administrator 
shall also provide written notice to 
each discharger identified under sec
tion 304(l)(l)(C), that EPA has listed 
the discharger under section 
304(1)(1)(Cl. The notice of approval and 
disapproval shall include the following: 

(i) The name and address of the EPA 
office that reviews the state's submit
tals. 

(ii) A brief description of the section 
304(1) process. 

(iii) A list of waters. point sources 
and poll utan ts disapproved under this 
paragraph. 

(iv) If the Regional Administrator de
termines that a state did not provide 
adequate public notice and an oppor
tunity to comment on the lists pre
pared under this section. or if the Re
gional Administrator chooses to exer
cise his or her discretion. a list of wa
ters, point sources. or pollutants ap
proved under this paragraph. 

(V) The name. address. and telephone 
number of the person at the Regional 
Office from whom interested persons 
may obtain more information. 

(Vil Notice that written petitions or 
comments are due within 120 (lays. 

(11) As soon as practicable. but not 
later than June 4. 1990. the Regional 
Office shall issue a response to peti
tions or comments received under para-
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graph \dH10) of this section. Notice 
shall be given in the same manner as 
notice described in paragTaph \flHlO> of 
this section. except for the following 
chang·es to the notice of approvals and 
disapprovals: 

<iJ The lists of waters. 
and pollutants must 
changes made pursuant 
or petitions received. 

point sources 
reflect any 

t~o comments 

<ii) A brief description of the su bse
quent steps in the section 304(1) process 
shall be included. 

[50 FR 1779. Jan. 11. 1985. as ame11ded at .5'1 
FR 258. Jan. 'L 1989: 54 FR 23897. June 2, 1989: 
57 FR 33050. July 24. 1992] 

§ 130.11 Program management. 

(aJ State agencies may apply for 
grants under sections 106. 205(j) and 
205(g) to carry out water quality plan
ning· and management activities. Inter
state agencies may apply for grants 
under section 106 to carry out water 
quality planning and management ac
tivities. Local or regional planning or
ganizations may request 106 and 205(j) 
funds from a State for planning and 
management activities. Grant adminis
trative requirements for these funds 
appear in 40 CFR parts 25. 29. 30. 33 and 
35. subparts A and J. 

<bJ Grants under section 106 may be 
used to fund a wide range of activities, 
including but not limited to assess
ments of water quality, revision of 
water quality standards cWQS>. devel
opment of alternative approaches to 
control pollution. implementation and 
enforcement of control measures and 
development or implementation of 
ground water progTams. Grants under 
section 205(j) may be used to fund 
water quality management (\VQMl 
planning activities but may not l)e 
used to fund implementation of control 
measures (See part 35. subpart Al. Sec
tion 2051g) funds are used primarily to 
manage the wastewater treatment 
works construction grants progTarn 
pursuant to the provisions of 40 CFR 
part 35. subpart J. A State may also 
use part of the 205(g) funds to admin
ister approved permit programs under 
sections 402 and 4°'1. to administer a 
statewide waste treatment manag·e
ment program under section 208(b)(4) 
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and to manage waste treatment con
struction gTants for small commu
nities. 

i c 1 Grant work programs for water 
quality planning and manag·ement 
shall describe geographic and func
tional priori ties for use of grant funds 
in a manner which wil.l facilitate EPA 
review of the grant application and 
suhsequent evaluation of work <lccom
plished with the gTant. funds. A State·s 
305(b\ Report. WQM plan and other 
water quality assessments ::.hall iden
tify the State's priority water quality 
probiems and areas. The WQM plan 
shall contain an analysis of alteniative 
control measures anrl recomml:·nda
tions to control ;;pecific problems. 
Work programs shall specify the acci.vi
ties to be carried out \luring the period 
of the grai;L the cost of specific act]vi
ties: the outputs. for example. 1wrmi.ts 
issued. int<ensive sm·veys. wastelo:ul al
location:'>. to be produced by each ilctiv
ity: and where applicable. schedules in· 
dicating when activities are to be com
pletell. 

(d1 State work programs under sec
tions i06. 205(j) and 205\g) shall fw co-
ordinated in a manner which indicates 
the funding· from these grant::; dedi
cated to major functions. such as per
mitting. enforcement. monitoring. 
plannir,g and standards. nonpoint 
source implernentation. management 
of construction grant1>. operation and 
maintenance of ueatment works. 
ground-water. emergency respon:w and 
program ma,nagement. States shall 
also \lescribe how t.he activities funded 
by these grants are used in a co
ordinated manner LO address the 
priority water quality problems identi
fied in the Stat,e·s water quality astiess
ment under section 30f.(bl. 

(e1 EPA. States. <treawide 21gencies. 
interstate agencies. local and Regiona.l 
govcrnme11ts. and designated m<in
a.gement agenci<>s (DMAs l are joint 
participant~. in the water pollut.ion 
control progTam. States may entt'r into 
contractual arrange men ts or inter
government.al agreements with other 
agencies concerning the performan;-;; of 
water qu<llity planning and llMllage
ment tasks. Such arrangements shall 
reflect the capabilities of the respec
tiYe ag·encies and shall efficient!>' uti
h;-;e availal:ile funds and furniing· eligi-

§ 130.12 

bilities to meet Federal requirements 
l·ommenfiurate with State and local 
prioritie8. Stale work progTams under 
section 205< J 1 ::;hall be developed jointly 
with local. Heg·ional and other com
prehensive planning organizations. 

~ 130.12 Coordination with other pro
grams. 

(al Re lat ion:-,hip to the National Pol
lutant Dhcllarg·e :b-::limination System 
, NPDES \ tirogTam. In accordance with 
section 208i e) of the Act. no NPDES 
permit may lw issued \Vhich h; in con
flict with an appn)\·ed \Vat.er Qua:ity 
Managenwnt ( WQMl plan. Where a 
;:lt.ate has assumed re::;ponsilJility for 
the admini::;trat.ion of the permit pro
'(Tam under se('Uon 402. it shall assure 
consist.en•'\' with the WQM plan. 

(bl ReL1tion,;hip to the municipal 
• .. onstruction !.!TantR program. In ac
cordance with :,;ections 205(j l. 216 and 
303(el(3HH) oft ht• Act. each St<lte shall 
develop a systt•m f01· set.ting· priorities 
for fundimr construction of municipal 
wast,ewatt'I' tnoll trnt:'llt fa.cili tit's under 
:;ect.ion 201 of the Act. The State. or 
thP ag·enc :; to which the StatP has de1e
trnkd \VQM planning functions. shall 
re'.'it>w ead1 fa.1·ility plan in ito0 area fo1 
<:orn;istem·\· with the approved \VQM 
plan. Unc!Pr sevt wn 208( d: of the Ac L. 
,lfter a \Y<t:ile tn~at.ment management 
agt,ncy ha,, been designated anrl a iVQM 
plan approv<)tl. c;ection 201 construction 
\5l'ant. funds ma\' l;e awanlt>d only tu 
t.ho.,e ag·enc1t':' for construction of 
srea tment work:-; ill conformity wit.h 
the app1·0\·e,l WQM i)lan. 

(C! Relat.ionship to Federal n,ctiv1-
t ies - l~acb <lepart,menc. agency or in
;-;trumentality of the executive. legisla·· 
tive and jw!icial branches of the Fetl
''ral Govt't·nment, having· jurisdiction 
over any pro1wrty or facility or en
sraged ill ;111:: activity resulting. ur 
which may result. in the clischa.rge or 
runoff of poliutanb shall comply with 
.ill Federal. :-\t '.UE•. inter:'-:tate and loc.;ll 
requirenwnt:,;. a<iministrativP author
ity. and proce::-;:~ c1ml sandions respect
rng the control and abatement of wate1 
poliution 1n the same manner and ex
tent as an.\· non-governmental entity in 
accorda.m"' with sectir;n :313 of the 
C\VA. 
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§ 130.15 Processing application for In
dian tribes. 

The Regional Administrator shall 
process an application of an Indian 
Tribe submitted under §130.6(d) in a 
timely manner. He shall promptly no
tify the Indian Tribe of receipt of the 
application. 

[54 FR 14360, Apr. 11. 1989, as amended at 59 
FR 13818, Mar. 23, 1994] 
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lU"THUHITY: 33 lJ.S.C. 1251 et ~<'C/. 

S\H"RCE: 48 FR 5H05. Nov. 8. l'.183. unless 
otherwise noted. 

Subpart A-General Provisions 

~ 131.1 Scope. 

This part describes the requirements 
and procedures for developing. review
ing. rev1smg, and approving water 
quality standards by the States as au
thorized by section 303( c) of the Clean 
Water Act. Additional specific proce
dures for developing. reviewing, revis
ing-. and approving water quality stand
ards for Great Lakes States or Great 
Lakes Tribes (as defined in 40 CFR 
132.2) to conform to section 118 of the 
Clean Water Act and 40 CI<'R part 132. 
are provided in 40 CFR part. 132. 

[60 FR 15386. Mar. 23. 1995] 

§ 131.2 Purpose. 

A water quality standard defines the 
water quality goals of a water body. or 
portion thereof. by designating the use 
or uses to be made of the water and by 
setting criteria necessary to protect 
the uses. States adopt water quality 
stamlards to protect public health or 
welfare. enhance the quality of water 
and serve the purposes of the Clean 
\Nater Act (the Act). "Serve the pur
poses of the Act" (as defined in sections 
101(aH2i and 303(c) of the Act) means 
that water quality standa.rds should. 
wherever attainable. provide water 
quality for the protection and propaga
tion of fish. shellfish and wildlife and 
for recreation in and on the water and 
take into consideration their use and 
value of public water supplies. propaga
tion of fish, shellfish. and wildlife. 
recreation in and on the water. and ag
ricultural. industrial. and other pur
poses including navigation. 

Such standards serve the dual purposes 
of establishing the water ciuality goals 
for a specific water body and p.e.rve as 
the regulatory basis for the establish
rnent of water-quality-based treatment 
controls and strategies beyond the 
technology-based levels of treatment 
required by sections 301<bJ and 306 of 
the Act. 
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~ 131.3 Definitions. 
1a: The A.d means the Clean \\'at.er 

Act. (Pub. L. 92-500. a;,; amended (33 
U.3.C. 1251 el se(j.) 1. 

(Q) Criteria are elfm1ents ot ;->tat.e 
water quality standards. expresst·d as 
constl tuent concen \.1·ations. level;;. or 
narrative statements. representmg· a 
f1uality of water that supports a par
ticular use. When criteria are met. 
water quality will g·enerally protPct 
the desig-nat.ecl use. 

(cl Section 304(a) 1 ·ntcna ai·e developed. 
by EPA under authority of section 
304Ut\ of the Act based on the latest 
scientific information on the relation
ship that the effect of a constituent 
concentration has on particular aquat
ic species andior human health. This 
information is issued periodically to 
the States as guidance for u:.:;e in devel
oping criteria. 

(cl) To:ric pollutants a.re those pollut
ants listed by the Auministrator under 
section 307(a) of the Act,. 

te) Existing uses are those uses actu
ally attained in the water body on or 
after November 28. 1975. whether or not 
they are included in the water quality 
standards. 

(f) Designated uses are those uses 
specified in water quality standards for 
each water body or segment whether or 
not they are being attained. 

lg) Use attainabil'ity analysis is a 
structured scientific assessment of the 
factors affecting the attainment of the 
use which may include physical. chem
ical. biological. and economic factors 
as described in §131.lO<gL 

(h\ Water quality limited segment 
means any segment where it is known 
that water quality does not meet appli
cable water quality standards. and or is 
not expected to meet applicable water 
quality standards. even after the appli
cation of the technology-bases effluent 
limitations required by sections 30l(IJ) 
and 306 of the Act. 

(i l Water quality standards are provi
sions of State or Federal law which 
consist of a designated use or ust>s for 
the wat.ers of thP United State~, and 
water quality criteria for such waters 
based upon such uses. Water quality 
standards are to protect the public 
health or welfare. enhance the quality 
of water and serve the purposes of the 
Act. 

§ 131.4 

1j1 Stute' inclt[(k: The 50 States. the 
District of Columbia. Guan1. Lhe Uorn
rno11wt~altl1 of Pucno Rico. Virg·in ls
Lrncb. American Samoa. th<:• Tn1:<L Ter· 
i·i Lory ot the Pclcific ls lands. tlw Com
n1onwealt.li uf the Northern .Mariana 
l"lands. and In<lian Tribes tlrnt EPA 
1idennine,; to he dig·iJ.lle for purposes 
fJf wat.tll' qualit~ standard" progTarn. 

(Kl Fed<"•t1! Inciwn Resern1tio1:, Indian 
He.wrrutir'n. or Hc:sert·ation means all 
land within the limits of any Indian 
rnst~n·atio1l under the jurisdiction of 
the Unit.eel 8Utes Gover:1me11t. not
withstanding· tht• issuance of any pat
•'nt. and including· rights-of-way run
ning· through the reservation." 

(1) lndinn 'f'ribe or Tribe means any In
dian Tribi>. band. gToup. or community 
recognizet! by t.he Secretary of the !11-
terior and exercising governmental au
thority over a Fi•deral Indian reserva
tion. 

148 FR 51405. No\·. 8. 1983. as amended at 56 
FR 64893. Dt'1' . .12. 1991: 59 FR 64344. Dec. 14. 
1994] 

§ 131.4 State authority. 

(a) States (as defined in §131.3> are re
sponsible for reviewing. establishing. 
and revising water quality standards. 
As recognized by section 510 of the 
Clean Water Act. States may develop 
water quality standards more stringent 
than required by this regulation. Con
sistent wit-h <iection 10l(gl and 518(a) of 
the Clean Water Act. water quality 
standards shali not be construed to su
persede or abrogate rig·hts to quan
Li ties of water. 

(b) States (aH defined in §131.3) may 
issue certifications pursuant to the re
quirements of Clean Water Act. section 
401. Revisi.ons adopted by States shall 
lJe applicahle for use in issuing- State 
c·ertificat.io:lS consistent with the pro
\"isions of § 131.21( c). 

(c) Where EPA determines that a 
Tribe is elig·ible to the same ext.ent as 
a State for purposes of water quality 
,;tandards. t.he Tribe likewise is eligible 
to the same extent as a St.ate for pur
poses of certifiL:ations conducted unde1 
Clean Water AL·t section 401. 

[56 FR 6489:{ De,_ 12. 1991. a,; amt'ndPd at 59 
FR 64344. Dt'( 14. 1991] 
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* 131.5 EPA authority. 

U\) Under section 308(Cl of the Act.. 
EPA is to review and to approve or dis
approve State-adopted water quality 
standards. The review involves a deter
mination of: 

(1) Whether the State has adopted 
water uses which are consistent with 
the requirements of 1.he Clean Water 
Act: 

(2) \Vhether the State has adopted 
criteria that protect the desig·nated 
water uses: 

(3) Whether the State has followed its 
legal procedures for revising or adopt
ing standards: 

<4) Whether the State standards 
which do not include the uses specified 
in section 101(a)(2) of the Act are based 
upon appropriate technical and sci
entific data and analyses. and 

(5) Whether the State submission 
meets the requirements included in 
§ 131.6 of this part and, for Great Lakes 
States or Great Lakes Tribes (as de
fined in 40 CFR 132.2) to conform to 
section 118 of the Act, the require
ments of 40 CFR part 132. 

(bl If EPA determines that the 
State's or Tribe's water quality stand
ards are consistent with the factors 
listed in paragraphs (a)(l l through 
(a)(51 of this section. EPA approves the 
standards. EPA must disapprove the 
State's or Tribe's water quality stand
ards and promulgate Federal standards 
under section 303(c)(4). and for Great 
Lakes States or Great Lakes Tribes 
under section 118Cc)(2)(C) of the Act. if 
State or Tribal adopted standards are 
not consistent with the factors listed 
in paragraphs (a)(ll through (a)(5) of 
this section. EPA may also promulgate 
a new or revised standard when nec
essary to meet the requirements of the 
Act. 

(cl Section 401 of the Clean Water Act 
authorizes EPA to issue certifications 
pursuant to the requirement.s of sec
tion 401 in any case where a State or 
interstate agency has no authority for 
issuing such certifications. 

[48 FR 51405. Nov. 8, 1983. as amended at 56 
FR 64894. Dec. 12. 1991: 60 FR 15387. !\far. 23. 
1995] 
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~ 131.6 Minimum requirements for 
water quality standards submis
sion. 

The following elements must be in
cluded in each State·s v:;ater quality 
stamlanls su hmi tted to EPA for review: 

Ut) Use designations consistent with 
t.he provisions of sections 101(a)(2J and 
303(c)(2J of the Act. 

(l)) l.\Iethods used and analyses con
ducted to support water quality stand
anls revisions. 

(C) Water quality criteria sufficient 
to protect the designated uses. 

( d l An antidegradation policy con
sistent with §131.12. 

(el Certification by the State A ttor
ney General or other appropriate legal 
authority within the State that the 
water quality standards were duly 
adopted pursuant to State law. 

(f) General information which will 
aid the Agency in determining the ade
quacy of the scientific basis of the 
standards which do not include the 
uses specified in section 101(a)(2) of the 
Act as well as information on general 
policies applicable to State standards 
which may affect their application and 
implementation. 

§ 131. 7 Dispute resolution mechanism. 

<al Where disputes between States 
and Indian Tribes arise as a result of 
differing water quality standards on 
common bodies of water. the lead EPA 
Regional Administrator. as determined 
based upon OMB circular A-105, shall 
be responsible for acting in accordance 
with the provisions of this section. 

(bl The Regional Administrator shall 
attempt to resolve such disputes 
where: 

(1) The difference in water quality 
standards results in unreasonable con
sequences; 

(2l The dispute is between a State (as 
defined in §131.3<jJ but exclusive of all 
Indian Tribes) and a Tribe which EPA 
has determined is eligible to the same 
extent as a State for purposes of water 
quality standards; 

<3) A reasonable effort to resolve the 
dispute without EPA involvement has 
been made: 

( 4 l The requested relief is consistent 
with the provisions of the Clean Wat.er 
Act anrl other relevant law; 
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C5) The differing· State and Tribal 
water quality standards have been 
adopted pursuant to State and Tribal 
law and approved by EPA; arnl 

(6) A valid written request. has been 
submitted by either the Tri.be or the 
State. 

(C) Either a State or a Tribe may re
quest EPA to resolve any dispute 
which satisfies t.he criteria of para
graph Cbl of this section. \Yritten re
quests for EPA in vol vernent should be 
submitted to the lead Reg·ional Admin
istrator and must include: 

'1l A concise statement of the unrea
sonable consequences that are alleged 
t.o have arisen lwcause of differing 
water quality standards: 

(2) A concise description of the ac
tions which have been taken to resolve 
the dispute without EPA involvement: 

(3) A concise indication of Lhe water 
quality standards provision which has 
resulted in the alleged unreasonable 
consequences: 

(4) Factual data to support the al
leged unreasonable consequences: and 

c5l A statement of the relief sought 
from the alleged unreasonable con
sequences. 

(d) Where. in the Reg·ional Adminis
trator--s judgment. EPA involvement is 
appropriate based on the factors of 
paragraph (bl of this section. the Re
gional Administrator ::;hall. within 30 
days. notify the parties in writing that 
he/she is initiating a.n EPA dispute res
olution action and solicit their written 
response. The Regional Administrator 
shall also make reasonable efforts to 
ensure that other interested individ
uals or groups have notice of this ac
tion. Such efforts shall include but not 
be limited to the following: 

(1 l Written not1ce to responsible 
Tribal and State Agencies. and ot.her 
affected Federal ag·encies. 

12) Notice to the specific individual 
or entity that is alleging that an un
reasonable consequence is resulting 
from differing standards having· been 
adopted on a common body of water. 

<3> Public notice in local newspapers. 
radio. and television. as appropriate. 

c 4 l Publication in trade journal news
letters. and 

(5) Other means as appropriate. 
( e) If in accordance with applicable 

State and Tribal law an Indian Tribe 

§131.7 

and State have entered into an agree
ment that resolves the dispute or es· 
lablishes a mechanism for resolving a 
dispute. EPA shall defer to thi::; agree
ment where it. is consistent WJ th the 
Clean Wat.er Act and where it has been 
approved l ,:-.· EPA. 

Cf) EPA clispute resolution actions 
shall be consist.ent with one m· a com
bination of the following options: 

(1) iVledialion. The Regional Adrninis-
1. rator may appoint a mediator t,o me·· 
1liat.e the dispute. Mediators shall be 
EPA employees. employees from other 
Federal ag·encies. or other indi viduais 
with appropriate qualifications. 

(i l Where the State and Tribe agree 
to participate in the dispute resolution 
process. mediation with the intent to 
<"stal>lish Tribal-State agreements. 
consistent with Clean \Vater Act sec
tion 518c d l. shall normally be pursued 
as a first t"ffort. 

(ii l Media.ton; shall act as neutral 
facilitators whose function is to en
courag·e C'ommunication and negotia
tion between all parties to the dispute. 

ciii l Mediators may establish advi
.·wry panel:'l. t.o consist in part of rep
resen ta ti ves from the affected parties. 
to study t.he problem and recommend 
an appropriate solution. 

(iv) The procedure and schedule for 
mediation of individual disputes shall 
he determined by the mediator in con
sultation with the part.ies. 

<vl If formal public hearings are helcl 
in connection with the actions taken 
under this paragraph. Agency require
ments at '10 CFR 25.5 shall be followed. 

C2l Aruitratwn. \\'here the parties to 
t.he dispuLe agree to participate in the 
dispute rP::;olution process. the Re
_,donal Administrator may appoint an 
arbitrator or arbitration panel to arbi
trate th<~ dispute. Arbitrators and 
panel members shall be EPA employ
ees. employees from other Federal 
ar.rencies. or other individuals w.ith ap
propriate qualifications. The Regional 
administrator shall select as arbitra
tors and arlJitration panel members in
dividuals who are agreeable to all par
ties. are knowledgeable concerning the 
requirements of the water quality 
standards program. have a basic under
standing of the political and economic 
interests of Tribes and States involved. 
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and are expected to fulfill the duties 
fairly and impartially. 

\i) The arbitrator or arbitration 
panel shall conduct one 01 more pri
vate or public meetings with the par
ties and actively solicit information 
pertaining to the effects of differing 
water quality permit requirements on 
upstream and downstream dischargers. 
comparative risks to public health and 
the environment. economic impacts. 
present and historical water uses. the 
quality of the waters subject to ~,;uch 

standards. and other factors relevant 
to the dispute. such as whether pro
posed water quality criteria are more 
string·ent than necessary to support 
designated uses. more stringent than 
1Mtural baekgTound water quality or 
whether designated uses are reasonable 
given natural background w<t,Ler <1ual
ity. 

cii l Following consideration of rel
evant factors as defined in paragraph 
(f)(2)(il of this section. the arbitrator 
or arbitrat.ion panel shall have the au
thority and responsibility to provide 
all parties and the Regional Adminis
trator with a written recommendation 
for resolution of the dispute. Arbitra
tion panel recommendations shall. in 
general. be reached by majority vote. 
However. where the parties agree to 
binding arbitration. or where required 
by the Regional Administrator. rec
ommendations of such arbitration pan
els may be unanimous decisions. Where 
binding or non-binding arbitration pan
els cannot reach a unanimous rec
ommendation after a reasonable period 
of time. the Regional Administrator 
may direct the panel to issue a non
binding decision by majority vote. 

Ciiil The arbitrator or arbitration 
panel members may consult with 
EPA's Office of General Counsel on 
legal issues, but otherwi::;e shall have 
no ex parte communications pertaining 
t0 the dispute. Federal employees who 
are arbitrators or arbitration panel 
nwmbers shall be neutral and ~hall not 
be prndisyo::;ecl for or against t1rn posi
tion of any cli;;puting party base(l on 
any Federal Trust responsibilities 
which their employers may have with 
respect to the Tribe. In aduition. arbi
trators or arbitration panel members 
who are Federal employees shall act 
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independently from the normal hier
archy within their agency. 

(iv1 The parties are not obligated to 
abide by t.he arbitrator's or arbitration 
panel ·s recommendation unless they 
voluntarily entered into a binding 
agreement to do so. 

l\'l If a party to the dispute believes 
that the arbitrator or arbitration panel 
has recommended an action contrary 
to or inconsistent with the Clean 
\VA,tei· Act. the party may appeal the 
arbitrator's recommendation to the 
Reg·ional Administrator. The request 
for appeal must be in writing and must 
include a description of the statutory 
basis for altering the arbitrator·s rec
ommendation. 

1 d l The procedure and schedule !\Jr 
arbitration of individual disputes shall 
J)e cletermined by the arbitrator or ar
bi trat.i on panel in consultation with 
parties. 

<vii 1 If formal public hearing·s are 
heicl in connection with the actions 
ta.ken under this paragraph. Agency re
quirements at 40 CFR 25.5 shall be fol
loweu. 

13) Dispute resolution default proce
cl u re. Where one or more parties (as de
fined in paragraph (gl of this ;;ection) 
refuse to participate in either the me
diation or arbitration dispute resolu
tion processes. the Regional Adminis
trator may appoint a single official or 
panel to review available information 
pertaining to the dispute and to issue a 
written recommendation for resolving· 
the dispute. Review officials shall be 
E~P A employees. employees from other 
Federal agencies. or other individuals 
wit.h appropriate q_ualifications. Re
view panels shall include appropriate 
members to be selected by the Re
g-ional Administrator in consultation 
with the participating· parties. Rec
ommendations of such re'.'iew officials 
or panels shall. to thP extent possible 
given the lack of participation by one 
m· more parties. be reached i1" a man
ner iJent.ical to that for a.rbitrati.on of 
clisputes specified in paragraphs lfH2lfiJ 
through lf)(2l(vii) of this section. 

\tn Definitions. For the pLJrpof;es of 
this sec ti on: 

ill Dispute Resolution Jfechanism 
mea>1s the EPA mechanism established 
pursuant to the requirements of Clean 
Water Act section 518<e) for resolving 
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unreasonable consequences that arise 
as a result of differing water quality 
standards that may be set by State:-; 
and Indian Tribes located on common 
bodies of water. 

<2l Parties to a .3tate-Tri1Jal dispute 
include the State and the Tribe and 
may. at the discretion of the Regional 
Administrator. include an NPDES per
mit;tee. citizen. citizen group. or other 
affected ent,ity. 

[ 56 FH 64894. Dec. 12. 1991. a~ arrwncled >\ t 59 
FR 64~H4. Dec H. 1994 i 

§ 131.8 Requirements for Indian Tribes 
to administer a water quality stand
ards program. 

(al The Regional Administrator. as 
determined based on OMB Circular A-
105. may accept and approve a tribal 
application for purposes of admin
istering a water quality standards pro
gram if the Tribe meets the following 
criteria: 

tl l The Indian Tribe i:-> recognized by 
the Secretary of tht' Interior and meets 
the definitions in § 131.3 (kl arnl m. 

(2l The Indian Tribe has a iniverning 
body carrying out substantial govern
mental duties and powers. 

(3J The water quality standil.rds pro
gram to be administered by the Indian 
Trihe pertains to the management and 
protection of water resources which are 
within the borders of the Indian res
ervation and held by the Indian Tribe. 
within the borders of the Indian res
ervation and held by the United States 
in trust for lndians. within the borders 
of the Indian reservation and heltl by a 
member of the Indian Tribe if such 
property interest is subject to a trust 
restriction on alienation. or otherwise 
within the borders of the Indian res
ervation, and 

<4l The Indian Tribe is reasonably ex
pected to be capable, in the Reg·ional 
Administrator's judg·ment. of carrying· 
out the functions of an effect.i ve water 
quality standards program in a manner 
consistent with the terms and purposes 
of the Act and applicable regulations. 

<bl Requests by Indian Tribes for ad
ministration of a water quality stand
ards program should be submitted to 
the lead EPA Regional Administrator. 
The application shall include the fol
lowing information: 

§131.8 

(1) A statement that the Tribe is rec
ognized by the :3ecretary of the Intt'
ri or. 

(2l A de:;cript,ive statement dem
onstrating that the Tribal governing· 
body is currently carrying out substan
tial governmental duties and powers 
over a defined area. The statement 
:-;houlrl: 

lil Describe t\a· form uf t.he Tribal 
government: 

(iii Descn be the types of govern
ment.al funct,iou:; currently performed 
hy the Tribal governing body ::;uch as. 
\mt not li.rniLed to. thlc exerci::;e of po
lice powers affecting- (or relating to1 
the health. safety. and welfare of the 
a.ffected populat.ion. taxation. and the 
exercise of the power of eminent clo
marn: and 

\iiil Identify the source of the Tribal 
government·s authority to carry out 
the governmental functions currently 
heing· performed. 

<3) A Jescriptive statement of the 
Indian Trib·~·s authority to regulate 
water qualit.y. The statement should 
mcl ude: 

(i) A map or legal description of t.he 
clrea over which the Indian Tribe as
serts authori t:; to regulate surface 
water quaJit.y, 

!ii) A statement by the Tribe's legal 
counsel (or equivalent officiall which 
describes the basis for the Tribes asser
tion of authority and which may in
clude a copy of documents such as 
Tribal con:;tltutiond. by-laws. charters. 
executive orders. codes. ordinances. 
and or resolutions which support t.he 
Tribe's assertion of authority: and 

dii l An id en t.ifica ti on of the surface 
waters for which the Tribe proposes to 
establish water c1uality standards. 

<4l A narrative statement describing· 
the capability of the Indian Tribe to 
administer an effective water quality 
standards progTam. The narrative 
statement should include: 

<i) A description of the Indian Tribe's 
previous management experience 
which ma.v include t.he auministration 
of program;.; and services authorized by 
the Indian Sdf-Determination and 
Education A8sistance Act \25 U .S.C. 450 
et seq.). Uw Indian Mineral Develop
ment Act <25 lJ.:S.C. 2101 et seq. l. or the 
Indian Sanitation Facility Construc
tion Activity Act <42 U.S.C. 200-lal: 
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<iil A list of existing environmental 
or public heal th progTarns adminis
tered by the Tribal governing body and 
copies of related Tribal laws. policies. 
and regulations: 

<iii) A description of the entity <or 
entities) which exercise the executive. 
legislative. and judicial functions of 
the Tribal government: 

(iv) A description of the existing. or 
proposed. agency of the Indian Tribe 
which will assume primary responsi
bility for establishing» reviewing. im
plementing and revising water quality 
standards: 

(V) A description of the technical and 
administrative capabilities of the staff 
to administer and manage an effective 
water quality standards program or a 
plan which proposes how the Tribe will 
acc1uire additional administrative and 
technical expertise. The plan must ad
dress how the Tribe will obtain the 
funds to acquire the administrative 
and technical expertise. 

(fi) Additional documentation re
quired by the Regional Administrator 
which. in the judgment of the Regional 
Administrator. is necessary to support 
a Tribal application. 

(6) Where the Tribe has previously 
qualified for eligibility or "treatment 
as a state" under a Clean Water Act or 
Safe Drinking Water Act program. the 
Tribe need only provide the required 
information which has not been sub
mitted in a previous application. 

(Cl Procedure for processing an In
dian Tribe·s application. 

(1) The Regional Administrator shall 
process an application of an Indian 
Tribe submitted pursuant to § 131.8(b) 
in a timely manner. He shall promptly 
notify the Indian Tribe of receipt of the 
application. 

(2) Within 30 days after receipt of the 
Indian Tribe's application the Regional 
Administrator shall provide appro
priate notice. Notice shall: 

(i) Include inform21,tion on the sub
stance and basis of the Tribe's asser
tion of authority to regulate the qual
ity of reservation waters: and 

(ii) Be provided to all appropriate 
governmental entities. 

(3) The Regional Administrator shall 
provide 30 days for comments to be 
submitted on the Tribal application. 
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Comments shall be limited to the 
'rrfoe's assertion of authority. 

(1) If a Tribe's asserted authority is 
rnbject to a competing or conflicting 
claim. the Regional Administrator. 
after due consideration. and in consid
eration of other comments received. 
shall determine whether the Tribe has 
adequately demonstrated that it meets 
the requirements of§ 131.8( a H3). 

( 5) Where the Regional Atlministrator 
determines that a Tribe meets the re
quirements of this section. he shall 
promptly provide written notification 
to the Indian Tribe that the Tribe is 
authorized to administer the \Vater 
Quality Standards program. 

[56 FR 64895, Dec. 12. 1991. as ameJJdecl at 59 
FR 64344. Dec. 14. 1994] 

Subpart B-Establishment of Water 
Quality Standards 

~ 131.10 Designation of uses. 

(a) Each State must specify appro
priate water uses to be achieved and 
protected. The classification of the wa
ters of the State must take into con
sideration the use and value of water 
for public water supplies. protection 
and propagation of fish. shellfish and 
wildlife. recreation in and on the 
water. agricultural, industrial, and 
other purposes including navigation. In 
no case shall a State adopt waste 
transport or waste assimilation as a 
designated use for any waters of the 
United States. 

(bJ In designating uses of a water 
body and the appropriate criteria for 
those uses. the State shall take into 
consideration the water quality stand
ards of downstream waters and shall 
ensure that its water quality standards 
provide for the attainment and mainte
nance of the water quality standards of 
downstream waters. 

(C) States may adopt sub-categories 
of a use and set the appropriate cri
teria to reflect varying needs of such 
sub-categories of uses, for instance, to 
differentiate between cold water and 
warm water fisheries. 

((1 > At a minimum, uses are deemed 
attainable if they can be achieved by 
the imposition of effluent limits re
lJUired under sections 301( bl and 306 of 
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the Act and cost-effective and reason
able best management practices for 
nonpoint source control. 

( e J Prior to adding or rerr.oving any 
nse. or establishing sub-categories of a 
use. the State shall provide notice and 
an opportunity for a public hearing 
under §131.20<b> oft.his regulation. 

(f) States may adopt seasonal uses ai:; 
an alternative to reclassifying a water 
body or segment thereof to uses H'quir
ing less stringent water quality cri
teria. If seasonal uses are adopted. 
wate1· quality criteria should be ad
justed to reflect the seasnnal uses. 
however. such criteria shall not pre
clude the attainment. and maintenance 
of a more protective use in another 
season. 

(gJ States may remove a designated 
use which is no/ an existing use, as de
fined in § 131.3. or establish sub-cat.
egories uf a use if the State can dem
onstrate that attaining· the desig·nated 
use is not feasible because: 

(ll Naturally o,·cm-ring· pollutant 
concentrations prevent, the at'.ainment 
of the use: or 

(2l Natural. ephPmeral. intermittent. 
or low flow condi t.ions or water J eve ls 
prevent the R.ttainment, of the use. un
less these comiitiom; may be com
pensated for by t.he discharge of suffi·
Gient volume of effluent discharg·es 
without violating State water con
servation requirements to enable uses 
to be met: or 

(3l Human caused conditions or 
sources of pollution prevent the at
tainment of the use and cannot be 
remedied or would cause morP en
vironmental damag·p to correct than to 
leave in place; or 

(4) Dams. diversions or other types of 
hydrologic modifications preclude the 
attainment of the use. and it is not fea
sible to restore the water body to its 
original condition or to operate such 
modification in a way that would re
sult in the attainment of the use: or 

15l Physical conditions related t.o the 
natural features of the water body. 
such as the lack of a proper substrate. 
cover. flow. depth. pools. riffles, arnl 
the like. unrelated to water quality. 
preclude attainrne11t, of ar1uatic life 
protection uses: or 

(61 Controls mun· string·ent Lhan 
those required by sections 301(b l and 
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:306 of the Act would result in substan
tial and widespread economic and 
social imp;:cct. 

ihi State:-; may not remove designated 
uses if: 

( 1 l They 2Lre existing uses. as defined 
in §131.3. unless a. use requiring more 
sr.ring•:mt c'l'i Leri a is added: or 

(2) Such UH.JS will be attained by irn
plementing t'ffluent limits required 
under sections 30l(b) and 306 of the Act 
and by implementin~t cost-effeci,ive and 
reasonablt> hest management practices 
for nonpoint source control. 

di Wlwre Pxisting water 11uality 
standards specify designated uses less 
than thos•~ which are presently being 
<lttainecl. the "3tate shall revise its 
:;t.andanls to reflect the uses actua.11 \' 
i ·eing at Lt in~ll. 

Cj) A ~tn.te n:u~;t conduct a use at
':iinahilit.v analysis as described in 
§ 131.3(g-l wllemWE'r: 

(1 l The ~tate designates or has des
ig·nated nst>.:< t.hat do not include the 
uses specified in section 1011<'<)(21 of the 
Act. or 

( 2 1 The st ate wishes to remove a des
igna t.ed U:'t~ that is specified in section 
10llaH21 of the _'\ct. or to adopt 
'3Ubcatego1·it~s of uses specified in sec
t ion lOlU< li 21 of the Act which rer1uire 
1 ess e:;tringt·n t criteria. 

nn A St;li.P is not required to conduct 
a use attainability analysis under this 
regulation whenpver designating uses 
whicll includP those spt•cified in section 
101(aH2l of Lhe :\c1. 

~ 131.11 Criteria. 

(a) Inclusion uf pollutants: (ll State;, 
must adopt those water quality cri
teria that. protect the designated use. 
Such crit.<,ria must be based on sound 
scientific rati0nale [LI!d must contain 
sufficient parameters or constituents 
to protect the flesifn1atetl Hse. For wa
t el'S with multiple use designations. 
the criteria shall support the most sen·
:'iitive use. 

!2) To.nc pollutants. State::; must n~
\'iew water (1uali t:v data and i nforma
tion on discharges to identify specific 
water bodies where toxic pollutants 
may be adversely affecting water qual
ity or the attainrnent of the de::;ignated 
Wc.1. ter use or where the levels of toxic 
pollut,anb are at a level t,o warn"nt 
concern and must. adopt criteria for 
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such toxic pollutants applicable to the 
water body sufficient to protect the 
designated use. Where a State adopts 
narrative criteria for toxic pollutants 
to protect designated uses, the State 
must provide information identifying 
the method by which the State intends 
to regulate point source discharges of 
toxic pollutants on water quality lim
ited segments based on such narrative 
criteria. Such information may be in
cluded as part of the standards or may 
be included in documents generated by 
the State in response to the Water 
Quality Planning and Management 
Regulations (40 CFR part 35). 

(b) Form of criteria: In establishing 
criteria. States should: 

(1) Establish numerical values based 
on: 

(i) 304<a) Guidance; or 
(ii) 304(a) Guidance modified to re

flect c;ite-specific conditions; or 
<iii) Other scientifically defensible 

methods: 
(2l Establish narrative criteria or cri

teria based upon biomonitoring meth
ods where numerical criteria cannot be 
established or to supplement numerical 
criteria. 

§ 131.12 Antidegradation policy. 
<a) The State shall develop and adopt 

a statewide antidegradation policy and 
identify the methods for implementing 
such policy pursuant to this subpart. 
The antidegradation policy and imple
mentation methods shall, at a min
imum. be consistent with the fol
lowing: 

(1) Existing inst.ream water uses anli. 
the level of water quality necessary to 
protect the existing uses shall be main
tained and protected. 

<2) Where the quality of the waters 
exceed levels necessary to support 
propagation of fish. shellfish, and wild
life and recreation in and on the water. 
that quality shall be maintained and 
protected unless the State finds. after 
full satisfaction of the intergovern
mental coordination and public partici
pation provisions of the State's con
tinuing planning process. that allowing 
lower water quality is necessary to ac
commodate important economic or so
cial development in the area in which 
the waters are located. In allowing 
such degradation or lower water qual-
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ity. the State shall assure water qual
ity adequate to protect existing uses 
fully. Further, the State shall assure 
that there shall be achieved the high
est statutory and regulatory require
ments for all new and existing point 
sources and all cost-effective and rea
sonable best management practices for 
nonpoint source control. 

(3) Where high quality waters con
stitute an outstanding National re
source. such as waters of National and 
State parks and wildlife refuges and 
waters of exceptional recreational or 
ecological significance. that water 
quality shall be maintained and pro
tected. 

(4) In those cases where potential 
water quality impairment associated 
with a thermal discharge is involved, 
the antidegradation policy and imple
menting method shall be consistent 
with section 316 of the Act. 

§ 131.13 General policies. 
States may. at their discretion. in

clude in their State standards. policies 
generally affecting their application 
and implementation, such as mixing 
zones. low flows and variances. Such 
policies are subject to EPA review and 
approval. 

Subpart C-Procedures for Review 
and Revision of Water Quality 
Standards 

§ 131.20 State review and revision of 
water quality standards. 

la) State review. The State shall from 
time to time. but at least once every 
three years. hold public hearings for 
the purpose of reviewing applicable 
water quality standards and. as appro
priate. modifying and adopting stand
ards. Any water body segment with 
water quality standards that do not in
clude the uses specified in section 
10lra)(2) of the Act shall be re-exam
ined every three years to determine if 
any new information has become avail
able. If such new information indicates 
that the uses specified in section 
101(a)(2) of the Act are attainable. the 
State shall revise its standards accord
ini;dy. Procedures States establish for 
identifying and reviewing water bodies 
for review should be incorporated into 
their Continuing Planning Process. 

372 



Environmental Protection Agency 

(bi l'uhlic partic;putiun. Tlw Stat.e 
,..;hall hol'l a public hearing for the plAl'

po,w of reviewing w:iter quality stand
ards. in accordance with provisions of 
State law. EPA's war.er quality m<m
a,gement regulation <40 CFR B0.3(b11611 
and public participatiDn n~gulation ( 40 
C'FH part 2.'il. The propo,;e(l wat,,r (1ual
ity sLindards revision and wpporting· 
analyses shall be ma•k availalJle to the 
public prior to the hearing. 

\ c) Submittal to El' .1. The State shall 
submit the results oi the review. any 
supporting analysis for the use attain
;ibili ty analysis. the methodologies 
used for site-specific criteria develop
ment, any general policies applicable 
to water LlUality starnlards and any re
visions of the st.a.ndards to the Re
gional Administrator for review and 
approval, within 30 days of the final 
State action to adopt and certify the 
revised standard. or if no revisions are 
made as a result of the review. within 
30 days of the completion of the review. 

§ 131.21 EPA review and approval of 
water quality standards. 

(a) After the State submits its offi-· 
cially adopted revisions. the Regional 
Administrator shall either: 

If- Then-
---.1 ------- ------ --

(1) A State or authorized Tribe 
has adopted a water quality 
standard that is effective 
under State or Tribal law 
and has been submitted to 
EPA b1'fore May 30, 2000 

(2) A State or authorized Tribe 
adopts a water quality stand
ard that goes into effect 
under State or Tribal law on 
or after May 30. 2000 

. the State or Tribe's water 
quality standard is the ap· 
plicable water quality stand
ard for purposes of the 
.l\ct 

once EPA approves that 
water quality standard. it 
becomes the applicable 
water quality standard for 
purposes of the Act 

(dl When do I use the applicable £cater 
quality standards irlentifzed in paragraph 
(c) ab01;e? 

Applicable water quality standards 
for purposes of the Act are the min
imum standards which must be used 
when the CWA and regulations imple
menting the CWA refer to water qual
ity standards. for example. in identi
fying impaired waters and calculating· 
TMDLs under section 303(dl. developing
NPD.B~S permit limitations under sec-

§131.21 

11 \ Notii\ tht· St ate within t:iO days 
that the l'l'\'i:"iion" a1·<- appl'o\·ed. or 

121 Notif\· the :rate within 90 days 
that the n·ns1ons are clisappro\·ed. 
:-Such notification uf disapproval shall 
,..pec:if.v tht (hangt'" needell to assure 
,·omplui,nc;-· witl't the requirenwnts 01 
the Act and this regulaLion. and shall 
explain why tlw State stanclanl is not 
in compli<lnce wnh ;;uch requirt>ments. 
Any 1:ew or rt'\·iseJ Stat,e standard 
must !Je '1.1'COl11]JaniPd by some type of 
supporting ,i.nc<.lysis. 

1bl The lfrg·ional A(lministratm"s ap-
proval or disapproval of a State water 
quality Rtandanl shall be based on the 
n•quirt>ments of the Act as described in 
§~ 131.5 and i.:n.6. and. with respect. to 
Great Lakes States or Tribes (aR de
filled in 40 CFH 132.2l. 40 CFR part 132. 

1c1 Hou' do 1 determine which water 
quality stundards are applicable for pur
poses of the Act:> You may determine 
which water quality standards are ap
plicable wat.er quality standards for 
purposes of the Act from the following 
table: 

Unless or until-

EPA r1as promulgated a 
more stringent water quality ; 
standard for the State or ! 
Tribe \hat is 1n ettect ' 

EPA has promulgated a 
more stringent water quality : 
standard for the State or 
Tribe that is in effect 

l:i which case-

. the EPl\-promulgated 
water quality standard is 
the applicable water quality 
standard for purposes of 
the Act until EPA withdraws 
the Federal water quality 
standard. 

the EPA promulgated 
water quality standard is 
the applicable water quality 
standard for purposes of 
the Act until EPA withdraws 
the Federal water quality 
standard. 

tion 30l(l_1)(l)(Cl. evaluat.ing- proposed 
discharges of dredg·ed or fill material 
under section 404. and in issuing· cer
tifications under section 401 of the Act. 

(e) For haze long does an applicable 
irater quality standard for purposes of the 
Act remain I.he applicable zratcr CJUality 
standard for purposes of the Act? 

A State or authorized Tribe's appli
r::<lble water quality standard for pur
poses of the Act remains the applicable 
standard until EPA approves a change. 
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cl el etion. or 8.ddi ti on to Urn 1. wa t.er 
quality standanl. or until EP.-\ promul
gat,eR a mol'e stringent water ltUa1it.y 
standanl. 

(f) Holl' can I find out whut the u.ppli
cable standards are for purposes of the 
.4ct? 

In each Regional office. EPA main· 
tains a docket system for the States 
and authorized Tribes in that Region. 
available to the public. identifying the 
applicable water quality standards for 
purposes of the Act. 

[48 FR 51405. Nov. 8. 1983. as amended at 60 
FR 15387. Mar. 23, 1995: 65 FR 24653. Apr. 27, 
2000] 

§ 131.22 EPA promulgation of water 
quality standards. 

(a) If the State does not adopt the 
changes specified by the Regional Ad
ministrator within 90 days after notifi
cation of the Regional Administrator's 
disapproval, the Administrator shall 
promptly propose and promulgate such 
standard. 

(b) The Administrator may also pro
pose and promulgate a regulation. ap
plicable to one or more States, setting 
forth a new or revised standard upon 
determining such a standard is nec
essary to meet the requirements of the 
Act. 

(c) In promulgating water quality 
standards. the Administrator is subject 
to the same policies. procedures. anal
yses. and public participation require
ments established for States in these 
reg·ulations. 

Subpart D-Federally Promulgated 
Water Quality Standards 

§ 131.31 Arizona. 

(a) [Reserved) 
(bl The following waters have. in ad

dition to the uses desig·nated by the 
State. the designated use of fish con
sumption as defined in R18-ll-101 
(which is available from the Arizona 
Department of Environmental Quality. 
Water Quality Division, 3033 North 
Central Ave., Phoenix, AZ 85012): 

COLORADO MAIN STEM RIVER 
BASIN: 

Hualapai Wash 
MIDDLE GILA RIVER BASIN: 

40 CFR Ch. I (7-1-04 Edition) 

"\~ua Fri:i Hive1· 1Carneli1ack Eoac1 to 
Axonda le \V\VTP) 

Galenlc Gulch 
Gil[t River (Felix Roacl to the Salt 

Riverl 
Queen Creek (Headwaters to the Su

perior \VWTPl 
Queen Creek (Below Potts Canyon) 

SAK PEDRO TUVFJR BASIN: 
Copper Creek 

SANTA CRUZ RIVER BASIN: 
Agua Caliente Wash 
Nogales Wash 
Sonoita Creek (Above the town of 

Patagonia) 
Tanque Verde Creek 
Tinaja Wash 
Davidson Canyon 

C'PPER GILA RIVER BASIN 
Chase Creek 
(C) To implement the requirements of 

RlB--11-108.A.5 with respect to effects of 
mercury on wildlife, EPA (or the State 
with the approval of EPA) shall imple
ment. a monitoring program to assess 
attainment of the water quality stand
ard. 

1Sec. 30:3. Federal Wat.er Pollution Control 
Act. as amended, 33 U.S.C. 1313, 86 Stat. 816 
et seq., Pub. L. 92-500: Clean Water Act. Pub. 
L. 92-500, as amended: 33 U.S.C. 1251 et seq.) 

[41 FR 25000. June 22. 1976: 41 FR 48737. Nov. 
5. 1976. Redesignated and amended at 42 FR 
.56740. Oct. 28. 1977. Further redesig·nated and 
amended at 48 FR 51408. Nov. 8. 1983: 61 FR 
20693. May 7, 1996; 68 FR 62744. Nov. 6. 2003] 

~ 131.32 Pennsylvania. 

<a 1 Antidegradation policJJ. This 
antidegradation policy shall be appli
cable to all waters of the United States 
within the Commonwealth of Pennsyl
vania. including wetlands. 

il > Existing in-stream uses and the 
level of water quality necessary to pro
tect the existing uses shall be main
tained and protected. 

(2) \;\,There the quality of the waters 
exceeds levels necessary to support 
propagation of fish. shellfish. and wild
life and recreation in and on the water. 
that quality shall be maintained and 
urotected unless the Commonwealth 
finds. after full satisfaction of the 
inter-governmental coordination and 
public participation provisions of the 
Commonwealth's continuing planning 
process. that allowing lower water 
quality is necessary to accommodate 
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important econornit' 01· soeial lit'\"'lop-
ment in the area in which the waters 
are locate<l. In allowin!i sud1 de~T;tda
Lion or lower water qua.lily. the Cum
monw•::alth shall assure water quaiity 
adequate to protect existing us~'s fully. 
.F'urther. the Commonwealt,h '3hal l as
;~ure that. there shall he achieved :.he 
highest statutory and regulaton re
quirements for all new and exi,;ting 
point soun:es and all cost-effecti n· and 
reasonable best rnanagement pl'actices 
for nonpoint sources. 

(31 Where high quality waters are 
identified as constituting an out
standing National resource. such as 
waters of National and S1;ate parks and 
wildlife refuges and water of excep
tional recreational and ecological sig
nificance. that water quality shall be 
maintained and protected. 

( b) [Reserved] 

[61 FR 64822. Dec. 9. 1996J 

§ 131.33 Idaho. 

(a) Temperature criteria for bull !rout. 
(1) Except for those streams or portions 
of streams located in Indian country. 
or as may be modified by the Regional 
Administrator. EPA Region X. pursu
ant to paragraph (a)(3) of this section, 
a temperature criterion of 10 °C. ex
pressed as an average of daily max
imum temperatures over a seven-day 
period. applies to the waterbodies iden
tified in paragraph (a)(2l of this section 
during the months of June. July. Au
gust and September. 

(2) The following waters are pro
tected for bull trout spawning and 
rearing: 

(i) BOISE-MQRg BASIN: Devils 
Creek. East Fork Shee>p Creek, Sheep 
Creek_ 

(ii) BROWNLEE RESERVOIR BASIN: 
Crooked River. Indian Creek. 

<iiil CLEARWATER BASIN: Big Can
yon Creek, Cougar Creek. Feather 
Creek. Laguna Creek. Lolo Creek. 
Orofino Creek. Talapus Creek. \Vest 
Fork Potlatch River. 

(iv\ COEUR D'ALENE LAKE BASIN: 
Cougar Creek. Fernan Creek. Kid 
Creek. Mica Creek. South Fork Mica 
Creek. Squaw Creek. Turner Creek. 

<vl HELLS CANYON BASIN: Dry 
Creek. J:<"Jast Fork Sheep Creek. Getta 
Creek. Granite Creek. Kurr.v Creek. 
Little Granite Creek. Sheep Creek 

§ 131.33 

1vi1 LKl\IHI BASIN· Adam<' Cree le 
.·\ld\·1· Creelc B<tsin Creek. Bea1 \'alley 
C'rc<~k- Bi_;: Eiuhtmile Cree!{. Big· 
:--;prings Cn'ck. Big Timber Creek. Bray 
Creek. Bull Creek. Cabin Creek. Can 
\'On Creek. c,nol Creek. Chamberlain 
Creek. Clf-'<U' Creek. Climb C1·eek. Coo
per Cre•:k. Dai1·y Creek. Deer Creelc 
Deer Park Creek. East Fork Hayden 
Creek. Eightt•enmile Creek. Falls 
Creek. F\,J'l'y Creek. Ford Creek. 
Geertson Creek_ Grove Creek. Hawley 
Creek. Hayden Ci-eek. Kadletz Creek. 
Kenney Creek. Kirtley Creek. Lake 
Creek, LeP Creek. Lemhi River fabove 
Big Eightmile Creek). Little Eightmile 
Creek. Little Mill Creek. Little Timber 
Creelc Middle Fork Little Timber 
Creek. Milk Creek. Mill Creek. Mogg 
Creek, North Fork Kirtley Creek. 
North l<"'ork Little Timber Creek. Para
dise Creek. Patterson Creek. Payne 
Creek. Poison Creek. Prospect Creek. 
Rocky Creek. Short Creek. Squaw 
Creek. Squirrel Creek. Tobias Creek, 
Trail Creek, WBst Fork Hayden Creek. 
Wright Creek. 

tvii) LITTLI<: LOST BASIN: Badger 
Creek. Barney Creek, Bear Canyon. 
Bear Creek. Bell Mountain Creek, Big 
Creek. Bird Canyon, Black Creek. Buck 
Canyon, Bull Creek. Cedar Run Creek. 
Chicken Creek. Coal Creek. Corral 
Creek, Deep Creek. Dry Creek. Dry 
Creek Canal. Firbox Creek. Garfield 
Creek. Hawley Canyon. Hawley Creek. 
Horse Creek, Horse Lake Creek. Iron 
Creek. clackson Creek. Little Lost 
River (above Badger Creek), Mahogany 
Creek. Main Fork Sawmill Creek. Mas
sacre Cn,ek, Meadow Creek. Mill 
Creek. Moffett Creek. Moonshine 
Creek. Quigley Creek. Red Rock Creek. 
Sands Cn°ek. Sawmill Creek. Slide 
Creek. Smithie Fork. Squaw Creek. 
Summerhouse Canyon. Summit Creek. 
Timber Creek. Warm Creek. Wet Creek. 
Williams Creek. 

(Viii) LITTLE SALMON BASIN: 
Bascum Canyon. Boulder Creek. Brown 
Creek. Campbell Ditch. Castle Creek. 
Copper Cn·ek. Granite Fork Lake Fork 
Rapid River. Hard Creek. Hazard 
Creek, Lake Fork Rapid River. Little 
Salmon River fabove Hazard Creek!. 
Paradise Creek. Pony Creek. Rapid 
River, Squirrel Creek. Trail Creek. 
West Fork Rapid River. 
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!ix) LOCHSA BASIN: Apgar Creek. 
Badger Creek. Bald Mountain Creek. 
Beaver Creek. Big Flat Creek. Big Stew 
Creek. Boulder Creek. Brushy Fork. 
Cabin Creek. Castle Creek. Chain 
Creek. Cliff Creek. Coolwater Creek. 
Cooperation Creek. Crab Creek. Crook
ed Fork Lochsa River. Dan Creek. 
Deadman Creek. Doe Creek. Dutch 
Creek. Eagle Creek. East Fork Papoose 
Creek. East Fork Split Creek. B~ast 
Fork Squaw Creek. Eel Creek. Pern 
Creek. Fire Creek. Fish Creek. Fish 
Lake Creek. Fox Creek. Gails CreelL 
Gold Creek. Ham Creek. Harnly Creek. 
Hard Creek. Haskell Creek. Heather 
Creek. Hellgate Creek. Holly Creek. 
Hopeful Creek. Hungery Creek. Indian 
Grave Creek, Jay Creek. Kerr Creek. 
Kube Creek, Lochsa River. Lone Knob 
Creek. Lottie Creek. Macaroni Creek. 
Maud Creek, Middle Fork Clearwater 
River. No-see-um Creek. North Fork 
Spruce Creek, North Fork Storm 
Creek, Nut Creek, Otter Slide Creek. 
Pack Creek, Papoose Creek. Parachute 
Creek, Pass Creek, Pedro Creek, Pell 
Creek, Pete King Creek, Placer Creek. 
Polar Creek, Postoffice Creek. Queen 
Creek. Robin Creek, Rock Creek, Rye 
Patch Creek, Sardine Creek. Shoot 
Creek, Shotgun Creek, Skookum 
Creek, Snowshoe Creek. South Fork 
Spruce Creek, South Fork Storm 
Creek, Split Creek. Sponge Creek, 
Spring Creek, Spruce Creek. Squaw 
Creek, Storm Creek, Tick Creek. Tom
cat Creek, Tumble Creek, Twin Creek, 
Wag Creek. Walde Creek. Walton 
Creek, Warm Springs Creek. Weir 
Creek, Wendover Creek. West Fork 
Boulder Creek, West Fork Papoose 
Creek, West Fork Squaw Creek, West 
Fork Wendover Creek, White Sands 
Creek. Willow Creek. 

(x) LOWER CLARK FORK BASIN: 
Cascade Creek. East Fork. East Fork 
Creek, East Forkast Fork Creek, Gold 
Creek, Johnson Creek, Lightning 
Creek. Mosquito Creek, Porcupine 
Creek. Rattle Creek. Spring Creek, 
'rwin Creek, Wellington Creek. 

(Xi) LOWER KOOTENAI BASIN: BiiJl 
Creek. Boundary Creelc Brush Creek. 
Cabin Creek. Caribou Creek. Cascade 
Creek, Cooks Creek, Cow Creek. Curley 
Creek, Deep Creek, Grass Creek. Jim 
Creek, Lime Creek. Long Canyon 
Creek. Mack Creek, Mission Creel(, 

40 CFR Ch. I (7-1-04 Edition) 

0.Iyrtk Cn~ek. Peak Creek. Snow 
Creelc Trout Creek. 

rxii l LOWER MIDDLE FORK SALM
ON BASIN: Acorn Creek. Alpine Creek. 
A1ncil Creek. Arrastra Creek. Bar 
Creek. Beagle Creek. Beaver C1·eek. 
Belvidere Creek. Big Creek. Birdseye 
Cri::e k. Bou Ider Creel<. Brush Creek. 
Buck Creek. Bull Creek. Cabin Creek. 
Camas Creek. Canyon Creek. Castle 
Creel~. Clark Creek. Coin Creek. Corner 
Creek. Coxey Creek. Crooked Creek. 
Doe Creek. Duck Creek. East Fork 
Holy Terror Creek. Fawn Creek. Flume 
Creek. Fly Creek. Forge Creek. Fur
nace Creek. Garden Creek. Government 
Creek. Grouse Creek. Hammer Creek. 
Hand Creek. Holy Terror Creek. ,J Fell 
Creek. Jacobs Ladder Creek. Lewis 
Creek. Liberty Creek. Lick Creek. 
Lime Creek. Little Jacket Creek. Lit
tle Marble Creek. Little \Vhite Goat 
Creek. Little Woodtick Creek. Logan 
Creek. Lookout Creek. Loon Creek, 
Martindale Creek, Meadow Creek. Mid
dle Fork Smith Creek. Monumental 
Creek. Moore Creek, Mulligan Creek. 
North Fork Smith Creek. Norton 
Creek. Placer Creek. Pole Creek. Rams 
Creek. Range Creek. Routson Creek, 
Rush Creek. Sawlog Creek. Sheep 
Creek. Sheldon Creek, Shellrock Creek. 
Ship Island Creek, Shovel Creek. Silver 
Creek, Smith Creek, Snowslide Creek. 
Soldier Creek, South Fork Camas 
Creek. South Pork Chamberlain Creek. 
South Fork Holy Terror Creek. South 
Fork Norton Creek. South Fork Rush 
Creek. South Fork Sheep Creek. Spider 
Creek. Spletts Creek. Telephone Creek, 
Trail Creek, Two Point Creek. West 
Fork Beaver Creek. West Fork Camas 
Creek. West Fork Monumental Creek, 
West Fork Rush Creek. \\'hite Goat 
Creek. Wilson Creek. 

(Xiii) LOWER NORTH FORK CLEAR
WATER BASIN: Adair Creek. Badger 
Creek, Bathtub Creek. Beaver Creek. 
Black Creek. Brush Creek. Buck Creek. 
Butte Creek, Canyon Creek. Caribou. 
Creek. Crimper Creek. Dip Creek, Dog 
Creek. Elmer Creek. Falls Creek. Fern 
Creek. Goat Creek, Isabella Creek. 
John Creek. Jug Creek. Jung·le Creek, 
Lightning Creek, Little Lost Lake 
Creek. Little North Fork Clearwater 
River. Lost Lake Creek, Lund Creek. 
Montana Creek. Mowitch Creek. Pa
poose Creek, Pitchfork Creek. Rocky 
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Run, Rutledge Creek. Spotted Louis 
Creek. Triple Creek, Twin Creek. West 
Fork Montana Creek. Willow Creek. 

(xiv) LOWER SALMON BASIN: Bear 
Gulch, Berg Creek. East Fork John 
Day Creek. Elkhorn Creek. Fiddle 
Creek. French Creek. Hurley Creek. 
John Day Creek. Kelly Creek. Klip 
Creek. Lake Creek. Little Slate Creek, 
Little Van Buren Creek, No Business 
Creek, North Creek. North Fork Slate 
Creek, North Fork White Bird Creek. 
Partridge Creek. Slate Creek. Slide 
Creek. South Fork John Day Creek. 
South Fork White Bird Creek. Warm 
Springs Creek. 

(XV\ LOWER SELWAY BASIN: An
derson Creek. Bailey Creek. Browns 
Spring· Cree.k. Buck Lake Creek. Butte 
Creek. Butter Creek. Cabin Creek. 
Cedar Creek, Chain Creek. Chute 
Creek. Dent Creek. Disgrace Creek. 
Double Creek. East Fork Meadow 
Creek, East Fork Moose Creek. Elbow 
Creek. Fivemile Creek. Fourmile 
Creek. Gate Creek. Gedney Creek. God
dard Creek, Horse Creek. Indian Hill 
Creek. Little Boulder Creek. Little 
Schwai· Creek, Matteson Creek. Mead
ow Creek, Monument Creek. Moose 
Creek. Moss Creek. Newsome Creek. 
North Fork Moose Creek. Rhoda Creek. 
Saddle Creek. Schwar Creek. Shake 
Creek. Spook Creek. Spur Creek. Tam
arack Creek. West Fork Antlerson 
Creek. West Fork Gedney Creek. West 
Moose Creek, Wounded Doe Creek. 

{xvi.) MIDDLE FORK CLEARWATER 
BASIN: Baldy Creek. Big Cedar Creek, 
Browns Spring· Creek. Clear Creek. 
Middle Fork Clear Creek. Pine Knob 
Creek. South Fork Clear Creek. 

(xviil MIDDLE FORK PAYETTE 
BASIN: Bull Creek. Middle Fork 
Payette River (above Fool Creek l. Ox
tail Creek. Silver Creek. :Sixteen-to
one Creek. 

1xviii l MIDDLE SALMON-CHAM
BERLAIN BASIN: Arrow Creek. 
Bargamin Creek. Bat Creek. Bay 
Creek. Bear Creek. Bend Creek. Big 
Elkhorn Creek. Big Harrington Creek. 
Big Mallard Creek. Big Squaw Creek. 
Bleak Creek. Bronco Creek. Broomtail 
Creek. Brown Creek. Cayuse Creek. 
Cent.er Creek. Chamberlain Creek. Cliff 
Creek. Colt Creek. Corn Creek. Crook
ed Creek. Deer Creek. Dennis Creek, 
Disappointment Creek. Dismal Creek. 

§ 131.33 

Dog Creek. East Fork Fall Creek. East 
Fork Horse Creek. East Fork Noble 
Creek, Fall Creek. Filly Creek. Fish 
Creek. Flossie Creek. Game Creek. Gap 
Creek. Ginger Creek. Green Creek. 
Grouse Creek, Guard Creek, Hamilton 
Creek, Horse Creek, Hot Springs Creek. 
Hotzel Creek, Hungry Creek. Iodine 
Creek. Jack Creek, Jersey Creek. 
Kitchen Creek. Lake Creek, Little 
Horse Creek. Little Lodgepole Creek. 
Little Mallard Creek. Lodgepole Creek. 
Mayflower Creek, Mccalla Creek. 
Meadow Creek. Moose Creek. Moose 
.Jaw Creek. Mule Creek. Mustang 
Creek. No Name Creek. Owl Creek. 
Poet Creek. Pole Creek. Porcupine 
Creek. Prospector Creek. Pup Creek. 
Queen Creek. Rainey Creek. Ranch 
Creek. Rattlesnake Creek. Red Top 
Creek. Reynolds Creek. Rim Creek. 
Ring Creek. Rock Creek. Root Creek. 
Runaway Creek, Sabe Creek. Saddle 
Creek. Salt Creek. Schissler Creek. 
Sheep Creek. Short Creek. Shovel 
Creek. Skull Creek. Slaughter Creek. 
Slide Creek. South Fork Cottonwood 
Creek. South Fork Chamberlain Creek. 
South Fork Kitchen Creek. South Fork 
Salmon River. Spread Creek. Spring 
Creek, Starvation Creek. Steamboat 
Creek, Steep Creek. Stud Creek. War
ren Creek. Webfoot Creek. West Fork 
Chamberlain Creek. West Fork Rattle
snake Creek. \Vest Horse Creek. 
Whtmstick Creek. Wind River. Woods 
Fork Horse Creek. 

(Xixl MIDDLE SALMON-PANTHER 
BASIN: Allen Creek, Arnett Creek. 
Beaver Creek. Big Deer Creek. Black
bird Creek. Boulder Creek. Cabin 
Creek. Camp Creek. Carmen Creek. 
Clear Creek. Colson Creek. Copper 
Creek. Corral Creek. Cougar Creek. 
Cow Creek. Deadhorse Creek. Deep 
Creek, Ea;.;t Boulder Creek. Elkhorn 
Creek. Fawn Creek. Fourth Of July 
Creek. FrPeman Creek. Hornet Creek. 
Hughes Creek. Hull Creek. Indian 
Creek. Iron Creek. Jaclrnss Creek. Jef
ferson Creek. Jesse Creek. Lake Creek. 
Little Deep Creek. Little Hat. Creek. 
Little Sheep Creek. Mcconn Creek. 
McKim CrPek. Mink Creek. Moccasin 
Creek. Moose Creek, Moyer Creek. 
MusgrovP Creek. Napias Creek. North 
Fork Hughes Creek. Nort.h Fork Iron 
Creek. North Fork Salmon River. 
North Fork Williams Creek. Opal 
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Creek, Otter Creek. Owl Creek. Pan
ther Creek. Park Creek. Phelan Creek. 
Pine Creek. Pony Creek. Porphyry 
Creek. Pruvan Creek. Rabbit Creek, 
Rancherio Creek. Rapps Creek. Salt 
Creek. Salzer Creek, Saw Pit Creek, 
Sharkey Creek. Sheep Creek. South 
Fork Cabin Creek. South Fork Iron 
Creek. South Fork Moyer Creek. South 
Fork Phelan Creek. South Fork Sheep 
Creek. South Fork Williams Creek, 
Spring Creek, Squaw Creek. Trail 
Creek. Twelvemile Creek. Twin Creek. 
\Veasel Creek. West Fork Blackbird 
Creek, West Fork Iron Creek. Williams 
Creek. Woodtick Creek. 

Cxx) MOYIE BASIN: Brass Creek. 
Bussard Creek. Copper Creek. Deer 
Creek. Faro Creek. Keno Creek. Kreist 
Creek, Line Creek. McDougal Creek. 
Mill Creek. Moyie River <above Skin 
Creek), Placer Creek, Rutledge Creek. 
Skin Creek, Spruce Creek, West Branch 
Deer Creek. 

(xxi) NORTH AND MIDDLE FORK 
BOISE BASIN: Abby Creek, Arrastra 
Creek. Bald Mountain Creek. 
Ballentyne Creek. Banner Creek. 
Bayhouse Creek, Bear Creek. Bear 
River. Big Gulch. Big Silver Creek. 
Billy Creek, Blackwarrior Creek. Bow 
Creek. Browns Creek. Buck Creek. 
Cabin Creek. Cahhah Creek. Camp 
Gulch. China Fork, Coma Creek. 
Corbns Creek. Cow Creek. Crooked 
River. Cub Creek. Decker Creek. Dutch 
Creek. Dutch Frank Creek. East Fork 
Roaring River. East Fork Swanholm 
Creek. East Fork Yuba River. Flint 
Creek. Flytrip Creek, Gotch Creek, 
Graham Creek. Granite Creek. Grays 
Greek. Greylock Creek. Grouse Creek. 
Hot Creek. Hungarian Creek. Joe Daley 
Creek. Johnson Creek, Kid Creek, King 
Creek. La Mayne Creek, Leggit Creek. 
Lightening Creek. Little Queens River. 
Little Silver Creek. Louise Creek. 
Lynx Creek. Mattingly Creek. McKay 
Creek. McLeod Creek. McPhearson 
Creek. Middle Fork Boise River <above 
Roaring River). Middle Fork Corbus 
Creek. Middle Fork Roaring River. Mill 
Creek. Misfire Creek, Montezuma 
Creek. North Fork Boise Hiver <above 
Bear River), Phifer Creek. Pikes Fork. 
Quartz Gulch. Queens River. Rabbit 
Creek. Right Creek. Roaring River. 
Robin Creek. Rock Creek. Rockey 
Creek. Sawmill Creek, Scenic Creek. 
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Scotch Creelc Scott Creek. Shorip 
Creek. Smith Creek. Snow Creek, 
Snowslicle Creek. South Fork Corbus 
Creek. South Fork Cub Creek. Spout 
Creek. Steamboat Creek. Steel Creek. 
Steppe Creek. Swanholm Creek. Timpa 
Creek. Trail Creek, Trapper Creek. Tri
pod Creek. \Vest Fork Creek, West War
nor Creek. Willow Creek. Yuba River. 

(xxii> NORTH FORK PAYETTE 
BASIN: Gold Fork River. North Fork 
Gold Fork River. Pearsol Creek. 

(xxiiil AHSIMEROI BASIN: Baby 
Creek. Bear Creek. Big Creek. Big 
Gulch. Burnt Creek. Christian Gulch. 
Dead Cat Canyon. Ditch Creek. Donkey 
Creek. Doublespring Creek. Dry Can
yon. Dry Gulch. East Fork Burnt 
Creek. East Fork Morgan Creek. East 
Fork Pahsimeroi River. East Fmk Pat
terson Creek. Elkhorn Creek. Falls 
Creek. Goldberg Creek. Hillside Creek. 
Inyo Creek, Long Creek, Mahogany 
Creek. Mill Creek. Morgan Creek, 
Morse Creek. Mulkey Gulch. North 
Fork Big Creek. North Fork Morgan 
Creek. Pahsimeroi River (above Big 
Creek). Patterson Creek, Rock Spring 
Canyon. Short Creek. Snowslide Creek. 
South Fork Big Creek. Spring Gulch. 
Squaw Creek. Stinking Creek. Tater 
Creek. West Fork Burnt Creek. West 
Fork North Fork Big Creek. 

(Xxiv) PAYETTE BASIN: Squaw 
Creek. Third Fork Squaw Creek. 

ixxv> PEND OREILLE LAKE BASIN: 
Branch North Gold Creek, Cheer Creek. 
Chloride Gulch. Dry Gulch, Dyree 
Creek. Flume Creek, Gold Creek. Gran
ite Creek. Grouse Creek. Kick Bush 
Gulch. North Fork Grouse Creek. 
North Gold Creek. Plank Creek. Rapid 
Lightning Creek. South Fork Grouse 
Creek. Strong Creek. Thor Creek. Tres
tle Creek. West Branch Pack River. 
West Gold Creek. Wylie Creek. Zuni 
Creek. 

(XX\'i) PRIEST BASIN: Abandon 
Creek. Athol Creek. Bath Creek. Bear 
Creek. Bench Creek. Blacktail Creek. 
Bog Creek. Boulder Creek. Bugle 
Creek. Canyon Creek. Caribou Creek. 
Cedar Creek. Chicopee Creek. Deadman 
Creek. East Fork Trapper Creek, East 
River. Fedar CrPek. Floss Creek. Gold 
Creek. Granite Creek. Horton Creek. 
Hughes Fork. Indian Creek. Jackson 
Creek. Jost Creek. Kalispell Creek. 
Kent Creek. Keol(ee Creek. Lime 
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Creek. Lion Creek. Lost Creek. Lucky 
Creek. Malcom Creek. Middle Fork 
East River. Muskegon Creek. North 
Fork Granite Creek. North Fork Indian 
Creek. Packer Creek. Rock Creek. 
Ruby Creek. South Fork Granite 
Creek. South Fork Indian Creek. South 
Fork Lion Creek. Squaw Creek. Tango 
Creek. Tarlac Creek. The Thorofare. 
Trapper Creek. Two Mouth Creek. 
Uleda Creek. Priest R. (above Fri.est 
Lake). Zero Creek. 

(xxviil SOUTH FORK BOISE BASIN: 
Badger Creek. Bear Creek. Bear Gulch. 
Big Smoky Creek. Big· Water Gulch. 
Boardman Creek. Burnt Log Creek. 
Cayuse Creek. Corral Creek. Cow 
Creek. Edna Creek. Elk Creek. Emma 
Creek. Feather River. Fern Gulch. 
Grape Creek. Gunsight Creek. Haypress 
Creek. Heather Creek. Helen Creek. 
.Johnson Creek. Lincoln Creek. Little 
Cayuse Creek. Little Rattlesnake 
Creek. Little Skeleton Creek. Little 
Smoky Creek. Logg-y Creek. Mule 
Creek, North Fork Ross Fork. Pinto 
Creek. Rattlesnake Creek. Ross F01·k. 
Russel Gulch. Salt Creek. Shake Creek. 
Skeleton Creek. Slater Creek. Smokey 
Dome Canyon. South Fork Ross Fork. 
Three Forks Creek. Tipton Creek. Vi
enna Creek. Weekts Gulch. West Fork 
Big Smoky Creek. West Fork Salt 
Creek. \Vest Fork Skeleton Creek. \Vil
low Creek. 

( xxviii) sourrH FORK CLEAR
W ATBJR BASIN: American River. 
Baker Gulch. Baldy Creek. Bear Cn~ek. 
Beaver Creek. Big Canyon Creek. Big 
Elk Creek. Blanco Creek. Boundary 
Creek. Box Sing Creek. Boyer Creek. 
Cartwright Creek. Cole Creek. Crooked 
River. Dawson Creek. Deer Creek. 
Ditch Creek. East :B'ork American 
River. East Fork Crooked River. Elk 
Creek. Fivernile Creek. Flint Creek. 
l:"ourmile Creek. Fox Cref'k. French 
Gulch. Galena Creek. Gospel Creek. 
Hagen Creek. Hays Creek. Johns Creek. 
Jungle Creek. Kirks Fork American 
River. Little Elk Creek. Little Moose 
Creek. Little Siegel Creek. Lo0n Creek. 
Mackey Creek. Meadow Creek. Melton 
Creek. Middle Fork Red River. Mill 
Creek, Monroe Creek. Moores Creek. 
Moores Lake Creek. Moose Butte 
Creek. Morgan Creek. Mule Creek. 
Newsome Creek. Nuggett Creek. 
Otterson Creek. Pat Brennan Creek. 
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Pilot Creek. Quartz Creek. Queen 
Creek. Rabbit Creek. Rainbow Gulch. 
Red River. Relief Creek, Ryan Creek. 
Sally Ann Creek. Sawmill Creek. 
Schooner Creek. Schwartz Creek. 
Shasmon Creek. Siegel Creek. Silver 
Creek. Sixmile Creek. Sixtysix Creek. 
Snoose Creek. Sourdough Creek. South 
Fork Red River. Square Mountain 
Creek. Swale Creek. Swift Creek. Tay
lor Creek. Tenmile Creek. Trail Creek. 
Trapper Creek. Trout Creek. 
Twentymile Creek, Twin Lakes Creek. 
Umatilla Creek. West Fork Big Elk 
Creek, West Fork Crooked River. West 
Fork Gospel Creek. West Fork 
Newwme Creek. West Fork Red River. 
West Fork Twentymile Creek. Whiskey 
Creek. Whitaker Creek. \\iilliams 
Creek. 

(xxixl SOUTH FORK PAYETTE 
BASIN: Archie Creek. Ash Creek. 
Baron Creek. Basin Creek. Bear Creek. 
Beaver Creek. Big Spruce Creek. Bitter 
Creek, Blacks Creek. Blue Jay Creek. 
Burn Creek. Bush Creek. Camp Creek. 
Canyon Creek. Casner Creek, Cat 
Creek. Chapman Creek. Charters 
Creek. Clear Creek. Coski Creek. Cup 
Creek. Dead Man Creek. Deadwood 
River. Deer Creek. East Fork Dead
wood Creek. East Fork Warm Springs 
Creek. Eby Creek, Elkhorn Creek. 
Emma Creek. Fall Creek. Fence Creek. 
Fern Creek. Fivemile Creek. Fox 
Creek. Garney Creek. Gates Creek. 
Goat Creek. Grandjem Creek. Grouse 
Creek. Habit Creek. Helende Creek. 
Horse Creek. Huckleberry Creek. Jack
:oon Creek. Kettle Creek. Kirkham 
Creek. Lake Creek. Lick Creek. Little 
Tenmile Creek. Logging Gulch. Long 
Creek. MacDonald Creek. Meadow 
Creek. Middle Fork Warm Springs 
Creek. Miller Creek. Monument Creek. 
Moulding Creek. Ninemile C1·eek. No 
Man Creek. No Name Creek. North 
Fork Baron Creek. North Fork Canyon 
Creek. North Fork Deer Creek. North 
Fork Whitehawk Creek. O'Keefe Creek. 
Packsaddle Creek. Park Creek. Pass 
Creek. Pinchot Creek. Pine Creek. 
Pitchfork Creek. Pole Creek. Richards 
Creek. Road Fork Rock Creek. Rock 
Creek. Rough Creelc Scott Creek, Sil
ver Creek. Sixmile Creek. Smith Creek. 
:Smokey Creek. South Fork Beaver 
Creek. South Fork Canyon Creek. 
~outh Fork Clear Creek. South Fork 
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Payette River (above Rock Creek). 
South Fork Scott Creek. South Fork 
Warm Spring Creek. Spring Creek. 
Steep Creek. Stratton Creek. Topnotch 
Creek. Trail Creek. Wapiti Creek. 
Warm Spring Creek. Warm Springs 
Creek, Whangdoodle Creek. Whitehawk 
Creek, Wild Buck Creek. Wills Gulch. 
Wilson Creek. Wolf Creek. 

(xxx) SOUTH FORK SALMON 
BASIN: Alez Creek. Back Creek. Bear 
Creek. Bishop Creek. Blackmare Creek. 
Blue Lake Creek. Buck Creek. 
Buckhorn Bar Creek. Buckhorn Creek. 
Burgdorf Creek. Burntlog Creek. Cabin 
Creek, Calf Creek, Camp Creek. Cane 
Creek, Caton Creek. Cinnabar Creek. 
Cliff Creek, Cly Creek. Cougar Creek. 
Cow Creek, Cox Creek. Curtis Creek. 
Deep Creek. Dollar Creek. Dutch 
Creek, East Fork South Fork Salmon 
River, East Fork Zena Creek. Elk 
Creek. Enos Creek, Falls Creek. Fernan 
Creek. Fiddle Creek. Fi tsum Creek. 
Flat Creek. Fourmile Creek. Goat 
Creek. Grimmet Creek. Grouse Creek. 
Halfway Creek, Hanson Creek. Hays 
Creek. Holdover Creek. Hum Creek, In
dian Creek. Jeanette Creek. Johnson 
Creek, Josephine Creek, Jungle Creek. 
Knee Creek. Krassel Creek. Lake 
Creek, Landmark Creek. Lick Creek. 
Little Buckhorn Creek. Little Indian 
Creek. Lodgepole Creek, Loon Creek, 
Maverick Creek, Meadow Creek. Middle 
Fork Elk Creek, Missouri Creek. Moose 
Creek, Mormon Creek. Na5ty Creek, 
Nethker Creek, Nick Creek, No Mans 
Creek. North Fork Bear Creek. North 
Fork Buckhorn Creek. North Fork 
Camp Creek, North Fork Dollar Creek. 
North Fork Fitsum Creek, North Fork 
Lake Fork, North Fork Lick Creek. 
North Fork Riordan Creek. North Fork 
Six-bit Creek, Oompaul Creek. Para
dise Creek. Park Creek, Peanut Creek, 
Pepper Creek. Phoebe Creek. Piah 
Creek, Pid Creek, Pilot Creek. Pony 
Creek, Porcupine Creek, Porphyry 
Creek, Prince Creek, Profile Creek. 
Quartz Creek, Reeves Creek, Rice 
Creek, Riordan Creek, Roaring Creek, 
Ruby Creek. Rustican Creek. Ryan 
Creek, Salt Creek, Sand Creek. Secesh 
River. Sheep Creek, Silver Creek, Sis
ter Creek, Six-Bit Creek. South Fork 
Bear Creek, South Fork Blackmare 
Creek, South Fork Buckhorn Creek. 
South Fork Cougar Creek. South Fork 
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Elk Creek. South Fork Fitsum Creek. 
South Fork Fourmile Creek, South 
Fork Salmon River. South Fork 
Threemile Creek. Split Creek, Steep 
Creek. Sugar Creek. Summit Creek. 
'l'amarack Creek. Teepee Creek. 
Threemile Creek. Trail Creek. Trapper 
Creek. Trout Creek. Tsum Creek, Two
bit Creek. Tyndall Creek. Vein Creek, 
Victor Creek. Wardenhoff Creek, Warm 
Lake Creek. Warm Spring Creek. West 
Fork Buckhorn Creek. West Fork Elk 
C1·eek. West Fork Enos Creek. West 
Fork Zena Creek. Whangdoodle Creek, 
Willow Basket Creek. Willow Creek. 
Zena Creek. 

(XXXil ST. JOE R. BASIN: Bad Bear 
Creek, Bean Creek. Bear Creek, Beaver 
Creek. Bedrock Creek. Berge Creek. 
Bird Creek. Blue Grouse Creek, Boulder 
Creek. Broadaxe Creek. Bruin Creek. 
California Creek, Cherry Creek, Clear 
Creek, Color Creek. Copper Creek, 
Dolly Creek. Dump Creek. Eagle Creek, 
East Fork Bluff Creek. East Fork Gold 
Creek. Emerald Creek. Fishhook 
Creek. Float Creek. Fly Creek. Fuzzy 
Creek. Gold Creek, Heller Creek. In
dian Creek. Kelley Creek. Malin Creek. 
Marble Creek. Medicine Creek, Mica 
Creek. Mill Creek. Mosquito Creek. 
North Fork Bean Creek. North Fork 
Saint Joe River. North Fork Simmons 
Creek. Nugget Creek. Packsaddle 
Creek, Periwinkle Creek. Prospector 
Creek. Quartz Creek, Red Cross Creek. 
Red Ives Creek, Ruby Creek. Saint Joe 
River (above Siwash Creek). Setzer 
Creek. Sherlock Creek. Simmons 
Creek. Si wash Creek, Skookum Creek. 
Thomas Creek, Thorn Creek. Three 
Lakes Creek, Timber Creek. Tinear 
Creek. Trout Creek, Tumbledown 
Creek. Wahoo Creek. Washout Creek, 
Wilson Creek. Yankee Bar Creek. 

<xxxii) UPPER COEUR D'ALENE 
BASIN: Brown Creek. Falls Creek. 
Graham Creek. 

(xxxiii) UPPER KOOTENAI BASIN: 
Halverson Cr. North Callahan Creek, 
South Callahan Creek. West Fork 
Keeler Creek 

(xxxivJ UPPER MIDDLE FORK 
SALMON BASIN: Asher Creek, Auto
matic Creek. Ayers Creek, Baldwin 
Creek. Banner Creek. Bear Creek, Bear 
Valley Creek, Bearskin Creek. Beaver 
Creek, Bernard Creek. Big Chief Creek. 
Big Cottonwood Creek. Birch Creek. 
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Blue Lake Creek. Blue Moon Creek. 
Boundary Creek. Bridge Creek. Brown
ing Creek. Buck Creek. Burn Creek. 
Cabin Creek. Cache Creek. Camp 
Creek, Canyon Creek, Cap Creek. Cape 
Horn Creek. Casner Creek. Castle F'ork. 
Casto Creek. Cat Creek, Chokebore 
Creek. Chuck Creek. Cliff Creek. Cold 
Creek. Collie Creek. Colt Creek. Cook 
Creek. Corley Creek. Cornish Creek. 
Cottonwood Creek. Cougar Creek. Crys
tal Creek. Cub Creek. Cult.us Ct'eek. 
Dagrrnr Creek. Deer Creek. Deer Horn 
Creek. Doe Creek. Dry Creek. Duffield 
Creek. Dynamite Creek. Eag·le Creek. 
East Fork Elk CrePk. East Fork Indian 
Creek. East Fork Mayfield Creek. Elk 
Creek. Elkhorn Creek. Endoah Creek. 
Fall Creek. Fawn Creek. Felthan1 
Creek. Fir Creek. Flat Creek. Float 
Creek, Foresight Creek. Forty-five 
Creek. Forty-four Creek. Fox Creek. 
Full Moon Creek_ Fuse Creek. Grays 
Creek. Grenade Creek. Grouse Creek. 
Gun Creek. Half Moon Creek. Hog-tJack 
Creek. Honeymoon Creek. Hot Creek. 
Ibex Creek. Indian Creek. ,Jose Creek. 
Kelly Creek, Kerr Creek. Knapp Creek. 
Kwiskwis Creek. Lime Creek. Lincoln 
Creek. Little Beaver Creek. Little Cot
tonwood Creek. Little East Fork t<Jlk 
Creek. Little Indian Creek. Little Loon 
Creek. Little Pistol Creek. Lola Creek. 
Loon Creek. Lucintla Creek. Lucky 
Creek. Luger Creek. Mace Creek. Mack 
Creek. Marble Creek. Marlin Creek. 
Marsh Creek. Mayfield Creek. 
McHoney Creek. McKee Creek. Merino 
Creek. Middle Fork Elkhorn Creek. 
Middle Fork Indian Creek. Middle Fork 
Salmon River Utbove Soldier Creek). 
Mine Creek. Mink Creek. Moonshine 
Creek. Mowitch Creek. Muskeg Creek. 
Mystery Creek. Nelson Creek. New 
Creek. No Name Creek. North Fork Elk 
Creek. North F'ork Elkhorn Creek. 
North Fork Sheep Creek. North Fork 
Sulphur Creek. Papoose Creek. Parker 
Creek. Patrol Creek. Phillips Creek. 
Pier:;<on Creek. Pinyon Creek. Pioneer 
Creek. Pistol Creek. Placer Creek. 
Poker Creek. Pole Creek. Popgun 
Creek. Porter Cree'K. Prospect Creek. 
Rabbit Creek. Rams Horn Creek. "i'tang-e 
Creek, Rapid River. Rat Creek. Rem
ington Creek. Rock Creek. Rush Creek, 
Sack Creek, Safety Creek, Salt Creek. 
Savage Creek. Scratch Creek. Seafoam 
Creek. Shady Creek, Shake Creek, 
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sheep Creek. Sheep Trail Creek. Shell 
Creek. Shrapnel Creek. Siah Creek. Sil
ver Creek. Slide Creek. Snowshoe 
Creel<. Soldier Creek. South Fork Cot
tonwood Creek. South Fork Sheep 
Creek. Spike Creek. Springfield Creek. 
Squaw Creek. Sulphur Creek. Sunny
;:il!e Creek. Swamp Creek. Tennessee 
Creek. Thatcher Creek. ThickeL Creek. 
Thirty-two Creek. 'Tomahawk Creek. 
Trail Creek. Trapper Creek. Trigger 
Creek. Twenty-two Credi:. Vader 
Creek. Vanity Creek. Velvet Creek. 
Walker Creek. Wampum Creek. Warm 
.Spring Creek. \Vest Fork B~lk Creek. 
West Fork Little Loon Creek. \VeRt 
Fork Mayfie'td Creek. White Creek. 
Wi.ckiup Creek. Winchester Creek. 
\Vinnemucca Creek. Wyoming Creek. 

\ XXXV) UPPER NORTH FORK 
CLEARWATEH BASIN: Adams Creek. 
.\valanche Creek. Bacon Creek. Ball 
Creek. Barn Creek. Barnard Creek. 
Barren Creek. Bear Creek. Beaver Dam 
Creek. Bedrock Creek. Bill Creek. Bos
tonian Creek, Boundary Creek. Burn 
Creek. Butter Creek. Camp George 
Creek. Canyon Creek. Cayuse> Creek. 
Chamberlain Creek. Clayton Creek. 
Cliff Creek. Coffee Creek. Cold Springs 
Creek. Collins Creek. Colt. Creek. Cool 
Creek. Copper Creek. Corral Creek. 
Cougar Creek. Craig· Creek. Crater 
Creek. C\lb Creek. Davis Creek. Dead
wood Creek. Deer Creek. Di.ll Creek. 
Drift Creek. Elizabeth Creek. Fall 
Creek. Fire Creek. Fix Creek. Flame 
Creek. Fly Creek. Fourth of July 
Creek. Fro Creek. Frog Creek. Frost 
Creek. Gilfillian Creek. Goose Creek. 
Grasr-: Creek. Gravey Creek. Grizzly 
Creek. Hanson Creek, Heather Creelc 
Henry Creek. Hidden Creek. Howard 
Creek. Independence Creek. ,Jam Creek. 
Japanese Creek. Johnagan Creek. 
Johnny Creek .. Junction Creek. Kelly 
Creek. Kit! Lake Creek. Kodiak Creek. 
Lake Creek. Laundry Creek. Lig·htning 
Creek. Little Moo:oe Creek. Little 
\Veitas Creek. Liz Creek. Long Creek. 
::VIarten Creek. Meadow Creek_ Iviiddle 
8reek. :\Iicldle ~·forth Fork KElly Creek. 
:\lill Creek. 1'1ire Creek. Monroe Creek. 
2-.Ioose Creek. Negro Creek Nettle 
Creek. Ntagra Gulch. North Fork 
Clearwater River \Fourth of July 
Creek). Nub Creek. Osier Creek. Perry 
Creek, Pete Ott Creek. Placer Creek. 
Polar Creek. Post Creek. Potato Creek. 
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Quartz Creek. Rapid Creek. Rawhide 
Creek. Roaring Creek. Rock Creek. 
Rocky Ridge Creek. Ruby Creek. Sad
dle Creek. Salix Creek. Scurry Creek. 
Seat Creek, Short Creek. Shot Creek. 
Siam Creek, Silver Creek. Skuli Creek, 
Slide Creek. Smith Creek. Snow Creek. 
South Fork Kelly Creek, Spud Creek, 
Spy Creek, Stolen Creek. Stove Creek. 
Sugar Creek, Swamp Creek, Tinear 
Creek, Tinkle Creek. Toboggan Creek. 
Trail Creek. Vanderbilt Gulch. Wall 
Creek. Weitas Creek. Williams Creek. 
Windy Creek. Wolf Creek. Young 
Creek. 

(xxxvi) UPPER SALMON BASIN: 
Alder Creek, Alpine Creek. Alta Creek. 
Alturas Lake Creek. Anderson Creek. 
Aspen Creek. Basin Creek. Bayhorse 
Creek. Bear Creek. Beaver Creek. Big 
Boulder Creek, Block Creek. Blowfly 
Creek. Blue Creek, Boundary Creek. 
Bowery Creek, Broken Ridge Creek. 
Bruno Creek, Buckskin Creek, Cabin 
Creek, Camp Creek. Cash Creek. 
Challis Creek, Chamberlain Creek. 
Champion Creek. Cherry Creek. Cinna
bar Creek, Cleveland Creek. Coal 
Creek. Crooked Creek. Darling Creek. 
Deadwood Creek, Decker Creek. Deer 
Creek, Dry Creek, Duffy Creek. East 
Basin Creek, East Fork Salmon River, 
East Fork Valley Creek. Ea:ot Pass 
Creek. Eddy Creek. Eightmile Creek. 
Elevenmile Creek, Elk Creek. Ellis 
Creek. Estes Creek. First Creek. Fisher 
Creek, Fishhook Creek, Fivemile 
Creek. Fourth of .July Creek. French
man Creek, Garden Creek. Germania 
Creek, Goat Creek, Gold Creek, Goose
berry Creek, Greylock Creek, Hay 
Creek. Hell Roaring Creek. Herd Creek, 
Huckleberry Creek. Iron Creek. Job 
Creek, Jordan Creek. Juliette Creek, 
Kelly Creek. Kinnikinic Creek. Lick 
Creek, Lightning Creek. Little Basin 
Creek. Little Beaver Creek. Little 
Boulder Creek. Little West Fork Mor
gan Creek, Lodgepole Creek. Lone Pine 
Creek, Lost Creek. MacRae Creek. 
Martin Creek. McKay Creek, Meadow 
Creek, Mill Creek. Morgan Creek. 
Muley Creek, Ninemile Creek. Noho 
Creek. Pack Creek. Park Creek. Pat 
Hughes Creek, Pig Creek. Pole Creek. 
Pork Creek. Prospect Creek, Rainbow 
Creek, Redfish Lake Creek. Road 
Creek, Rough Creek. Sage Creek. Sage
brush Creek. Salmon River <Redfish 
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Lake Creek). Sawmill Creek. Second 
Creek. Sevenmile Creek, Sheep Creek. 
Short Creek. Sixmile Creek. Slate 
Creek. Smiley Creek. South Fork East 
Fork Salmon River. Squaw Creek, 
Stanley Creek. Stephens Creek. Sum
mit Creek. Sunday Creek. Swimm 
Creek. Taylor Creek. Tenmile Creek, 
Tennel Creek, Thompson Creek. Three 
Cabins Creek. Trail Creek, Trap Creek. 
Trealor Creek. Twelvemile Creek, Twin 
Creek. Valley Creek. Van Horn Creek. 
Vat Creek. Warm Spring Creek, Warm 
Springs Creek. Washington Creek. West 
Beaver Creek, West Fork Creek. West 
Fork East Fork Salmon River. West 
Fork Herd Creek, West Fork Morgan 
Creek. West Fork Yankee Fork. West 
Pass Creek. Wickiup Creek. Williams 
Creek. Willow Creek. Yankee Fork. 

(xxxviil UPPER SELWAY BASIN: 
Basin Creek, Bear Creek, Burn Creek. 
Camp Creek. Canyon Creek. Cliff 
Creek. Comb Creek, Cooper Creek. Cub 
Creek. Deep Creek. Eagle Creek. Elk 
Creek. Fall Creek, Fox Creek. Goat 
Creek. Gold Pan Creek, Granite Creek, 
Grass Gulch. Haystack Creek, Hells 
Half Acre Creek. Indian Creek. Kim 
Creek. Lake Creek, Langdon Gulch, 
Little Clearwater River, Lodge Creek. 
Lunch Creek. Mist Creek. Paloma 
Creek. Paradise Creek. Peach Creek, 
Pettil)Qne Creek. Running Creek. Sad
dle Gulch. Schofield Creek, Selway 
River rabove Pettibone Creek), South 
Fork Running Creek, South Fork Sad
dle Gulch. South Fork Surprise Creek, 
Spruce Creek. Squaw Creek. Stripe 
Creek. Surprise Creek. Set Creek, 
Tepee Creek. Thirteen Creek. Three 
Lakes Creek. Triple Creek. Wahoo 
Creek. \Vhite Cap Creek. Wilkerson 
Creek. Witter Creek. 

<xx xviii) WEISER BASIN: Anderson 
Creek. Bull Corral Creek, Dewey Creek. 
East Fork Weiser River. Little Weiser 
River. above Anderson Creek, Sheep 
Creek. Wolf Creek. 

<3J Procedures for site specific modi
fication of listed waterbodies or tem
perature criteria for bull trout. 

(i) The Regional Administrator may. 
in his cliscreti.on. determine that the 
temperat.ure criteria in paragraph 
(a )(1) of this section shall not apply to 
a specific waterbody or portion thereof 
listed in para.graph (a)(2) of this sec
tion. Any such determination shall be 
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rni:tde consistent with § 131. ll <tnd :-;hall 
be based on a finding that. bull t tout 
spawning and rearing is not a.n cxhting· 
use in such waterbody or portion tlklP

oL 
l ii l The Reg·ionaJ Adm i nistrato1 may. 

in his discretion, raise the tempeni.tt~re 
crite1·ia in paragraph lal(l) of this sec
tion as they pertain to a sp(•cific 
waterhody or portion thereof listt~d in 
paragraph (a)(2l of this section. Any 
such determination ::;hall be made con
sistent with § 131.11. and shall he based 
on a finding that bull trout would 1)e 
fully supported at. the higher tRmperct
ture criteria. 

liiil For any determination made 
under paragraphs (a)(3)(i) or (a\(3Hii) of 
this section. the Regional Adminis
trator shall. prior to making such a de
termination, provide for public notice 
of and comment on a proposed deter
mination. For any such proposed deter
mination. the Regional Administrator 
shall prepare and make available to 
the public a technical support docu
ment addressing each waterbody or 
portion thereof that would be deleted 
or modified and the justification for 
each proposed determina.tion. This doc
ument shall be made available to the 
public not later than the date of public 
notice. 

(ivl The Regional Administrator 
shall maintain and make available to 
the public an updated list. of deter
minations made pursuant to para
graphs (a)(3)(i) and (a)(3)(iiJ of thi,; sec
tion as well as the technical support 
documents for each determination. 

<vl Nothing in this paragraph (a)(31 
shall limit the Administrator's author
ity to modify the tempt'l'ature critf~ria 
in paragraph (a)(ll of this section or 
the list of waterbodies in pR,ragraph 
(a)(2i of this section through rule
making. 

( b) Use designations fm surface lraters. 
In addition to the State adopted use 
designations, the following water body 
segments in Idaho are designated for 
cold water biota: Canyon Creek (PB 
121J--below mining impact; South Fork 
Coeur d'Alene River (PB 1408)---Daisy 
Gulch to mouth; Blackfoot River 1 USB 
360)-Equalizing· Dam to mouth, except 
for any portion in Indian country: Soda 
Creek <BB 310l---source to mouth. 
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'r' Fxcludeci ;ratt:rs. Lakes. prmlls. 
:-Jooi:>. stn<un,.,. and sprin,gs outc;icle 
pulJll(: lancls lmt located wholly and f:n 
t.irrly upon a person's land are not pro
tf'cted SP\'Cifically or generally for an~
iieneficial use. unless SUl'h wat i?rs are 
de:;;ignatecl in Idaho 16.0i.02.110. 
throug·h 160 .. OJ'. alt.houg·b not so des-
wnated. a,re waters of the United 
:-ltates as clefined at 40 CFR 122.2. 

{(l\ Water qiwlit.l! standard rnriances. 
1 U The Regional Administratoi. EPA 
Hegion X is authorized to gTant 
\'ariances trom the water quality 
citandards in paragraph (bl of this sec
t ion where the requirements of this 
paragraph (dJ are met. A water quality 
standard ,·ariance applies only to the 
permittee requesting th-c variance and 
only to the pollutant or pollutants 
specified in the variance; the under
lying watPr quality standard otherwise 
remains in effect. 

<2l A water quality stanu<lrd n1,riance 
Ahal! not be gTanted if: 

(t J Standards will be attained by im
plementing ef11uent limitations re
quired under sections 301< b) and 306 of 
the CW A and by the permi ttee imple
menting reasonable best management 
practices for nonpoint source control: 
01' 

<ii l The variance would likely jeop
ardize the continued existence of any 
threatened or endangered species listed 
under section 4 of the Endang·ered Spe
cies Act or result in the destruction 01 

adverse modifkation of such specieE: · 
critical habitat. 

(3J Subject to paragraph (d1<2l of thi.s 
section, a water quality standa1·ds vari
a.nce may be g-ranted if the applicant 
demonstrates to EPA that attaining 
rhe water quali.t.y standard is not fea
:;ible because: 

( i l Naturally occurring- pollut:tnt con
centrations prevent the attainment of 
t.he use: or 

(ii) Natural. ephemeral. lntermi ttent. 
or low flow conditions or water levels 
prevent t,he attainment of the use. un
less these conditions may be com
pensated for by the discharge of suffi
cient volume of effluent. discharges 
without violating State water con
servation requirements to elrnhle uses 
t.o he met-: or 
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(iii) Human caused conditions o!· 
sources of pollution prevent the aUain
ment of the m;e and cannot be rem
edied or would cause more environ
mental damage to correct than to leave 
in place: or 

dvl Dams. diversions or ot;her types 
of hydrologic modifications preclude 
the attainment of the use. and it is not 
feasible to restore the waterbody to its 
original condition or to operate such 
modification in a way which would re
sult in the attainment of the use: or 

( v) Physical conditions related to the 
natural features of the waterbody. such 
as the lack of a proper substrate. cover. 
flow. depth. pools, riff1es. and the like 
unrelated to water quality. preclude 
attainment of aquatic life protection 
uses; or 

(vi) Controls more stringent than 
those required by sections 301!b) and 
306 of the CWA would result in substan
tial and widespread economic and so
cial impact. 

(4) Procedures. An applicant for a 
water quality standards variance shall 
submit a request to the Regional Ad
ministrator not later than the date the 
applicant applies for an NPDES permit 
which would implement the variance, 
except that an application may be filed 
later if the need for the variance arises 
or the data supporting the variance be
comes available after the NPDES per-
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mit applic<ltion is filed. The applica
t.ion .~;hall include all relevant infonna
tion :-ihowing that the requirements for 
a variance have been satisfied. The bur
den is on the applicant. to demonstrate 
to EPA's satisfaction that the des
ignated use is unattainable for one of 
the reasons specified in paragraph 
<i1H3J of this section. If the Regional 
Administrator preliminarily deter
mines that grounds exist for granting a 
variance. he shall publish notice of the 
proposed variance. Notice of a final de
cision to grant a variance shail also be 
published. EPA will incorporate into 
the permittee's NPDES permit all con
ditions needed to implement the vari
ance. 

(5J A variance may not exceed 5 years 
or the term of the NPDES permit. 
whichever is less. A variance may be 
renewed if the applicant reapplies and 
demonstrates that the use in question 
is still not attainable. Renewal of the 
variance may be denied if the applicant 
did not comply with the conditions of 
the original variance. 

[62 FR 41183. July 31. 1997, as amended at 67 
FR 11248. Mar. 13. 2002] 

§ 131.34 Kansas. 

(a) In addition to the State-adopted 
use designations. the following water 
body segment in Kansas is designated 
for an expected aquatic life use: 

----- --·-r ---·-· -~--·-··-----,·· ···-----·····----····-·---···---
Stream segment name ! HUC8 ! Segment # ! Designated use 

Basin: Missouri 
Subbasin: Independence-Sugar 

~~~ke;-Cree~-==-=~==--=--~=-~-~---~1~;~~~;~r.~~~=~···~~~~-~~ed A;~~tic cf~---=-~~~~-

(b) In addition to the State-adopted 
use designations, the following water 
body segments and lakes in Kansas are 

designated for recreation uses as speci
fied in the following table: 

Stream segment name 

Big Sandy Creek . 
Gyp Creek ..... . 
Indian Creek . 
Kiger Creek . 
Stink Creek . 
Two Mile Creek 

__ _t:iUC8 __ __!eg:'.1_:~~-j_ ____ -~-sign~t.'.:_d use_ 

Basin: Cimarron 

Subbasin: Upper Cimarron-Bluff 

. . . . . . . . . . . . . I 
! 

11040008 ' 
11040008 
11040008 
11040008 
11040008 I 
11040008 I 
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25 Secondary Contact Recreation 
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8 Secondary Con1act Recreation 

17 Secondary Contact Recreation 
15 ' Seco~dary Contact Recreation 
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Anderson Creek 

Antelope Creek 
Ash Creek 
Bean Creek 
Cora Creek 

Stream segment name 

Crow Creek (Crystal Creek) 
Korb Creek 
Long Branch 
Lost Creek . 
Louisa Creek 
Norway Creek 
Oak Creek 
Rebecca Creek 
Spring Creek 
Spring Creek 
Taylor Creek . 
Walnut Creek 
Walnut Creek 
White Rock Creek. North Branch 
Woll Creek 

Cool Creek 
Elm Creek, West Branch 
Gar Creek. 
Mud Creek 
Turkey Creek . 

Dry Creek 
Humbolt Creek 
Kitten Creek 
Little Arkansas Creek . 
Little Kitten Creek . 
Mulberry Creek 

Adams Creek 
Bartlett Creek 
Big Elm Creek 
Blackjack Creek 
Blacksmith Creek 
Bourbonais Creek 
Brush Creek 
Coal Creek 
Coryell Creek 
Cow Creek 
Crow Creek 
Darnells Creek 
Dog Creek 
Doyle Creek 
Dry Creek 
Dutch Creek 
Elm Creek 
Elm Creek 
Elm Slough 
Emmons Creek 
French Creek 
Gilson Creek 
Hendricks Creek . 
Hise Creek 
Indian Creek . 
James Creek 
Jim Creek 
Johnson Creek 

HUC8 Segment# Designated use 

Subbasin: Lower Cimarron-Eagle Chief ---, 
' 11050001 i 39 Primary Contact Recreation 

.L_. ____________ L_. ·-·--- -·- ... 

Basin: Kansas/Lower Republican 

Subbasin: Middle Republican 

-~;-~0016_1 __ 

10250016 II 

10250016 
10250016: 
10250016. 
10250016 
10250016 
10250016 
10250016 
10250016 
10250016 
10250016 
10250016 
10250016 
10250016 
10250016 
10250016 
10250016 
10250016 

Subbasin: Lower Republican 

10250017 
I 0250017 I 

10250017 I 

10250017 ! 

10250017 . 

Subbasin: Upper Kansas 

10270101 
10270101 
10270101 
10270101 
10270101 
10270101 

Subbas!n: Middle Kansas 

10270102 
10270102 
10270102 
10270102 i 
10270102 i 
10270102 . 
10270102 
10270102 
10270102 
10270102 
10270102 
10270~02 

10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 

66 ' Secondary Contact Recreation 
65 Secondary Contact Recreation 
76 Secondary Contact Recreation 
51 Secondary Contact Recreation 
52 Secondary Contact Recreation 
72 Primary Contact Recreation 
68 Secondary Contact Recreation 
53 Primary Contact Recreation 
61 ; Secondary Contact Recreation 
73 i Secondary Contact Recreation 
75 ! Secondary Contact Recreation 
39 ' Secondary Contact Recreation 
71 Secondary Contact Recreation 
78 Secondary Contact Recreation 
7 4 ! Secondary Contact Recreation 
40 ! Primary Contact Recreation 
46 i Secondary Contact Recreation 
60 ' Secondary Contact Recreation 
67 Secondary Contact Recreation 

50 ! Secondary Contact Recreation 
59 ! Secondary Contact Recreation 
12 Primary Contact Recreation 
63 Secondary Contact Recreation 
51 Secondary Contact Recreation 

19 
10 
14 
13 ~ 
16 i 
?O: 

Primary Contact Recreal1on 
Primary Contact Recreation 
Primary Contact Recreation 
Primary Contact Recreation 
Primary Contacl Recreation 
Secondary Contact Recreation 

53 : Secondary Contact Recreation 
55 1 Secondary Contact Recreation 
90 ' Secondarv Contact Recreation 
64 Seconda,Y Contact Recreation 

1 02 Secondary Contact Recreation 
63 Pnmar; Contact Recreation 
5 7 ; Primary Contact Recreation 
46 i Secondary Contact Recreation 
94 i Secondary Contact Recreation 
45 Seconda1·y Contact Recreation 
86 Primary Contact Recreation 
51 Secondary Contact Recreation 
78 ; Secondary Contact Recreation 
69 i Pnmary Contact Recreation 
79 i Primary Contact Recreation 
92 : Secondary Contact Recreation 
98 · Primary Contact Recreation 

1 03 Secondary Contac1 Recreation 
58 Secondary Contact Recreat1011 
66 i Secondary Contact Recreation 
1 9 ; Primary Contact Recreation 
47 ! Secondary Contact Recreation 
73 : Primary Contact Recreation 
43 Secondary Contact Recreation 
20 Secondary Contact Recreation 
87 Sec•)ndary Contact Recreat1011 
52 · Secondary Contact Recreation 
84 : Secondary Contact Recreat;on 



§ 131.34 

Stream segment name 

Kuenzli Creek 
Little Cross Creek 
Little Muddy Creek 
Loire Creek . 
Lost Creek .. 
Messhoss Creek 
Mud Creek 
Mud Creek 
Muddy Creek, West Fork 
Mulberry Creek . 
Mulberry Creek 
Nehring Creek 
Paw Paw Creek 
Pleasant Hill Run Creek . 
Pomeroy Creek 
Post Creek 
Pretty Creek 
Rock Creek 
Rock Creek. East Fork 
Ross Creek 
Salt Creek 
Sand Creek 
Shunganunga Creek. South Branch 
Snake Creek 
Snokomo Creek 
Spring Creek 
Spring Creek 
Spring Creek 
Spring Creek 
Sullivan Creek . 
Tecumseh Creek . 
Turkey Creek . 
Unnamed Stream 
Vassar Creek 
Vermillion Creek . 
Walnut Creek 
Wells Creek 
Whetstone Creek 
Wilson Creek 
Wolf Creek 

Banner Creek 
Barnes Creek 
Bills Creek 
Brush Creek 
Brush Creek 
Burr Oak Branch 
Catamount Creek 
Cedar Creek, North . 
C:aywell Creek 
Clear CreeK 
Coal Creek 
Grasshopper Creek 
Grasshopper Creek . 
Gregg Creek . 
Honey Creek 
Little Grasshopper Creek . 
Little Wild Horse Creek 
Mission Creek 
Nebo Creek ... 
Negro Creek . 
Otter Creek . 
Plum Creek 
Rock Creek 
Rock Creek 
Spring Creek 
Squaw Creek . 
Straight Creek 
TicK Creek . 
Unnamed Stream 
Walnut Creek 
Wolfley Creek . 

40 CFR Ch. I (7-1-04 Edition) 
------- ·----

HUCB S>egment ii Designated use 

10270102 82 I Secondary Contact Recreation 
102701G2 61 · Secondary Contact Recreation 
10270102 99 I Primary Contact Recreation 
10270102 80 I Primary Contact Recreation 

I 

10270102 60 Secondar1 Contact Recreation 
.. 10270102 96 I Primary Contact Recreation 

10270102 44 ' Secondary Contact Recreation 
10270102: 56 Secondary Contact Recreation 
10270102. 93 Secondary Contact Recreation 

. . . . . . . . . I 
102·10102 42 Secondary Contact Recreation 
10270102 77 Secondary Contact Recreation 

I 10270102 81 Primary Contact Recreation 
I 
I 10270102; 75 Secondary Contact Recreation 

10270102 23 Primary Contact Recreation 
10270102 59 Secondary Contact Recreation 
10270102 101 Secondary Contact Recreation 
10270102 74 Secondary Contact Recreati'Jn 
10270102 21 Primary Contact Recreation 
10270102: 22 Secondary Contact Recreation 
10270102 35 ' Secondary Contact Recreation 
10270102 88 Secondary Contact Recreation 
10270102 65 Secondary Contact Recreation 
10270102 ' 106 Primary Contact Recreation 
10270102 ' 95 Secondary Contact Recreation 
10270102 85 Secondary Contact Recreation 
10270102 48 Secondary Contact Recreation 

i 
10270102 54 Primary Contact Recreation 
10270102 76 Secondary Contact Recreation 
10270102 ' 105 Secondary Contact Recreation 
10270102: 89 Primary Contact Recreation 
10270102 107 Secondary Contact Recreation 
10270102 71 Primary Cont'1ct Recreation 
10270102 8 Secondary Contact Recreation 
10270102 100 Secondary Contact Recreation 
10270102: 15 Primary Contact Recreation 
10270102. 91 Secondary Contact Recreation 

. I 10270102 68: Secondary Contact Recreation 
. . . . . . . . . . . . i 10270102 104 'i Secondar1 Contact Recreation 

! 10270102 50 Primary Contact Recreation 
! 10270102 . 49 I Primary Contact Recreation 

. -------·-·· ··-----

Subbasin: Delaware 
"···---··· 

........... i 10270103 45 I Secondary Contact Recreation 1. 10270103 39 I Secondary Contact Recr&at1on I 
I 10270103 47 i Secondary Contact Recreation 

10270103 : 44 ' Secondary Contact Recreation 
. . . . ! 10270103 54 Primary Contact Recreation 

I 
10270103 8 1 Primary Contact Recreation 
10270103 491 Primary Contact Recreation 
10270103 46 Primary Contact Recreation 
10270103: 56 1 Primary Contact Recreation 
10270103 19 : Primary Contact Recreation 

......... i 10270103 50 Primary Contact Recreation 
10270103 18 Primary Contact Recreation 

i 10:ao103 ' 20 Primary Contact Recreation 
10270103: 24 Primary Contact Recreation 
10270103 : 55 Secondary Contact Recreation 
10270103 16 Secondary Contact Recreation 
10270103 57' Pdma1y Contact Recreation 
10270103 40 Primary Contact Recreation 
10270103 ' 48 Secondary Contact Recreation 
10270103; 43 Secondary Contact Recreation 
10270103 i 41 Secondary Contact Recreation 
10270103 36 Secondary Contact Recreation 

i 
10270103 34 Primary Contact F1ecreation 
10270103 ' 53 Primary Contact Recreation 

i 10270103 42 Primary Contact Recreation 
10270103 38 Secondary Contact Recreation 
10270103 28 Secondary Contact Recreation 
10270103 52 · Primary Contaci Recreation 
10270103 31 i Secondary Contact Recreation 
10270103 51 Primary Contact Recreation 
10270103 27 j Secondary Contact Recreation 

. __ .l ___ ·--·-

386 



Environmental Protection Agency § 131.34 

Baldwin Creek 
Brush Creek 

Stream segment name 

Brush Creek, West . 
Buttermilk Creek . 
Camp Creek 
Camp Creek 
Captain Creek 
Chicken Creek 
Clear Creek 
Cow Creek 
Crooked Creek 
Crooked Creek 
Dawson Creek 
Elk Creek 
Full Creek 
Hanson Creek 
Hog Creek 
Howard Creek 
Hulls Branch 
Indian Creek 
Jarbalo Creek 
Kent CreeK 
Kill Creek 
Little Cedar Creek 
Little Mill Creek 
little Turkey Creek . 
Little Wakarusa Creek ... 
Missiori Creek. East 
Ninemile Creek . 
Ninemile Creek .. 
Oakley Creek 
Plum Creek 
Prairie Creek 
Rock Creek 
Scatter Creek 
Spoon Creek 
Stone Horse Creek 
Stranger Cree~. 
S1ranger Creek 
Stranger Creek . 
Tonganoxie Creek 
Tooley Creek .. 
Turkey Creek . 
Unnamed Stream 
Unnamed Stream 
Wakarusa River. Middle Branch 
Wakarusa River. South Branch 
Washington Creek . 
Yankee Tank Creek 

Ackerman Creek 
Black Vermi!11011 River. Clear Fork 
Black Vermillion River. North Fork . 
Black Vermiliion River South Fork 
Bluff Creek 
Bommer Creek 
Busksno1 Creek 
Carter Creek 
Cedar Creek 
Corndodger Creek 
De Shazer Creek 
Deadman Creek 
Deer Creek 
Dog Walk Creek .. 
Dutch Creek 
Elm Creek 
Elm Creek, North 
Fancy Creel<. North Fork 
Fancy Creek. West 
Game Fork 
Hop Creek 

HUC8 Segment# Designated use 

Subbasin: Lower Kansas 

102701G4 
10270104 
10270104 
10270104 
10270104 
10270104 ' 
10270184 
102701(14 
10270104' 
10270104 ! 

10270104 ' 
10270104 
10270 1 ("4' 
10270'04 i 
10270104 1 
10270104 
1027Q1l}4 
10270104 
10270104 
10270104 i 
10270104 i 
10270104 ! 
10270104 : 
10270104 ' 
10270104 
t 0270104 . 
10270104 
102"10104 ! 
10270104 . 
10270104 
1027G104 
10270'04 ' 
10270104 i 
1027C104 
10270104 
1027(1)()4 
t0270 1 'J4 

10270104 : 
10270104 : 
10270104' 
10270104 
10270104 
10270104 
1027011)4 
10270104; 
1027011)4 
10270 1 04 
10270 1 04 
10270104 

Subbasin: Lower Big Blue 

10270205 
10270205 
10270205 
10270?05 ' 
10270205 : 
10270205 : 
10270?05 :' 
10270205 
10270205 
10270205 : 
102702')5 
10270205 
10?70205 
10270205 
10270205 
10270205 
10270205 ' 
10270205 
10270205 
10270205 
10270205 

387 

69 Secondary Contact Recreation 
4'.J Secondary Contact Recreation 
46 Secondary Contact Recreation 
44 Secondary Contact Recreation 
41 Secondary ContactRecreation 
74 SecondarvContact Recreation 
72 Pr'maryContact Recre3tion 
79 SecondaryContact Recreation 

383 PrimaryContact Recreation 
58 SecondaryContact Recreation 
10 PrimaryContact Recreation 
·12 : PnmaryCon\act Recreation 
45 SecondaryContact Recreation 
68 Primary Contact Recreation 
52 Primary Contact Recreation 

431 Seconda1y Contact Recreation 
54 Secondary Contact Recreation 
43 , SecondaryContact Recreation 
42 : SecondaryContact Recreation 
48 SecondaryContact Recreatron 
51 SecondarvContact Recreation 
73 Secondar\iContact Recreation 
37 PrimaryContact Recreation 
7 6 · PrimaryContact Recreation 
78 : PrimaryContact Recreation 
62 ' PrimaryContact Recreatioc 
• 1 PrimarvContact Recreation 

61 SecondaryContact Recreat;on 
1 S SecondaryContact Recreation 
1 i ' PrnnaryContact Recreation 
56 • SecondaryContact Recreation 
50 ' SecondaryContact Recreation 
4 7 SecondaryContact Recreation 
35 PnmaryContact Recreation 
13 SecondaryContact Recreation 
15 . SecondaryContact Recreation 
57 SecondaryContact Recreation 

P11maryContact Recreation 
8 PrrmaryContact Recreation 
9 PrimaryContact Recreation 

: 4 PmnaryContact Recreation 
8 :'9 SecondaryContact Recreation 

17 Pnn-iaryContaci Recreation 
i 1 Pnr.iaryCoritact Recreation 
16 Secondary Contact Recreation 
6.i SecondaryContact Recreation 
63 Pri"nary Contact Recreation 
36 , Prin,ary Contact Recreation 
70 Prir'1ary Contact Recreation 

49 Secondary Contact Recreation 
D PrimaryContact Recreat1ori 

15 Seco!1darvContact Recreatmr1 
! 2 · SecondaryContact Recreation 

573 Pnmary Contact Recrea1ion 
40 Secondary Contact Recreation 

566 Secondarv Contact Recreation 
59 SecondarY' Conta...::t Recreation 
S6 · Secondary Contac: flecreat1on 
~2 PnP'1C.1ry Contact Recreation 
55 Secondary Contact Recreation 
60 Secondary Contact Recreation 
36 SRc<,ndary Contact Recreat1(,n 
~-.J Seconcjary Contact Recreatlnr. 
,,4 Pf'mary Contact Recreation 
46 Seconaary Contact Recredt1on 
4 -: Sec~.ndary Contact Recreati(Jn 
6 "\ SecondarYcontact Recreation 
29 Pr,ma•-yContact Recreation 
54 Seco:idaryContact Recreat1011 
'i'.l Serw1daryContact Recreat1M 



§ 131.34 

Indian Creek . 
Jim Creek 
Johnson Fork 
Kearney Branch 
Liiy Creek 

Stream segment name 

Little Indian Creek . 
Little Timber Creek . 
Meadow Creek . 
Mission Creek 
Murdock Creek . 
Otter Creek 
Otter Cre8k, North .. 
Perki% Creek ... 
Phiel Creek . 
Raemer Creek 
Robidoux Creek 
Schell Creek 
School Branch . 
Scotch Creek 
Spr:ng Creek 
Spring Creek 
Timber Creek 
Weyer Creek 

Dry Creek . 

40 CFR Ch. I (7-1-04 Edition) 

HUCB Segment# Designated use 

10270205 ' 
10270205 
10270205 
10270205 
10270205 
10270205 
10270205 ·, 
10270205 
10270205 
10270205 
10270205 ' 
10270205 ; 
10270205 
10270205 
10270205 . 
102702C5 ~ 
10270205 
10270205 
10270205 
10270205 
10270205 
10270205 ' 
10270205 ' 

3ubbasin: Upper Little Blue 

T-~ 0210206 l 
! 

Subbasin: Lower Little Blue 

37 , SecondaryContact Recreation 
57 I SecondaryContact Recreation 
.51 ' Secondary Contact Recreation 
58 SecondaryContact Recreation 
39 

1

. SecondaryContact Recreation 
35 SecondaryContact Recreation 
48 j PrimaryContact Recreation 
34 · SecondaryContact Recreation 
22 

1 
Primary Contact Recreation 

42 i Secondary Contact Recreation 
67 j Secondary Contact Recreation 
62 : Primary Contact Recreation 
47 . Secondary Contact Recreation 
68 I Primary Contact Recreation 
33 I Primary Contact Recreation 
16 i Primary Contact Recreation 
45 Primary Contact Recreation 
63 Secondarv Contact Recreation 
38 Seconda,Y Contact Recreation 
19 Primary Contact Recreation 
65 Primary Contact Recreation 
64 Primary Contact Recreation 
50 Secondary Contact Recreation 

. ··-·-------- ---

Ash Creek 
Beaver Creek 
Bolling Creek .. 
Bowman Creek . 
Buffalo Creek 
Camp Creek. 
Camp Creek 
Cedar Creek . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . I 10270207 
10270207 i 
10270207 i 
10270207 ! 
10270207 
10270207 
10270207 I 

10270207 ; 
10270207 ; 
10270207 : 
10270207 
10270207 
10270207 i 
10270201 I 
10270207 ; 
10270207 
10270207 
10270207 i 
10270207 : 
10270207 : 
10270207 
10270207 
10270207 i 
10270207 I 
10270207 '1 

10270207 ' 
10270207 
10270207 
10270207 ! 

10270207 ' 

36 j Secondary Contact Recreation 
38 .

1 

Secondary Contact Recreation 
42 Secondary Contact Recreation 
21 : Secondarv Contact Recreation 
32 Seconda,Y Contact Recreation 
35 Secondary Contact Recreation 
44 Primary Contact Recreation 

Cherry Creek ................ . 
Coon Creek . 
Fawn Creek 
Gray Branch 
Humphrey Branch 
Iowa Creek 
Jones Creek 
Joy Creek . 
Lane Branch . 
Malone Creek ... 
Melvin Creek 
Mercer Creek 
Mill Creek, South Fork 
Myer Creek 
Riddle Creek 
Rose Creek 
Salt Creek 
School Creek . 
Silver Creek . 
Spring Creek 
Spring Creek 
Walnut Creek 

Spring Creek 

Gar Creek .. 

Blood Creek 
Deception Creek 

j 

Basin: Lower Arkansas 

Subbasin: Rattlesnake 
----;--

11030009 : 

Subbasin: Gar-Peace 

11030010 

Subbasin: Cow 

11030011 
11030011 
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40 Secondary Contact Recreation 
25 Secondary Contact Recreation 
23 Primary Contact Recreation 
45 Secondary Contact Recreation 
27 Secondary Contact Recreation 
24 Secondary Contact Recreation 
34 Secondary Contact Recreation 
29 Secondary Contact Recreation 
1 3 Secondary Contact Recreation 
39 Secondary Contact Recreation 
37 Secondary Contact Recreation 
33 Secondary Contact Recreation 
43 Primary Contact Recreation 
31 Secondary Contact Recreation 
26 Secondary Contact Recreation 
17 Secondary Contact Recreation 
12 Secondary Contact Recreation 
19 Primary Contact Recreation 
49 , Primary Contact Recreation 
28 i Primary Contact Recreation 
151 Secondary Contact Recreation 
30 Secondary Contact Recreation 
41 Primary Contact Recreation 

-··r------ -·---------··------·----

? ! Secondary Contact Recreation 
__ ...L___ _________________ - ------------

·- ·~1-P;imary Contact Recre-atio~·· ------·--
_J ____ ------·····-------·----·-

15 . Secondary Contact Recreation 
13 I Secondary Contact Recreation 



Environmental Protection Agency § 131.34 

Dry Creek 
Jarvis Creek 

Stream segment name 

Little Cheyenne Creek 
Little Cow Creek . 
Lost Creek . 
Owl Creek 
Plum Creek 
Salt Creek 
Spring Creek 

Beaver Creek 
Bui! Creek 
Dry Creek 
Dry Turkey Creek 
Emma Creek 
Emma Creek 
Emma Creek. West 
Gooseberry Creek 
Horse Creek 
Jester Creek 
Jester Creek, East Fork 
Kisiwa Creek 
Lone Tree Creek 
Mud Creek 
Running Turkey Creek 
Salt Creek 
Sun Creek 
Turkey Creek . 

Antelope Creek 
Badger Creek 
Beaver Creek 
Beaver CreeK 
Big Slough ... 
Big Slough. South Fork . 
Bitter Cree<; 
Dry Creek 
Dry Creek 
Gypsum Creek 
Hargis Creek 
Lost Creek 
Negro Creek ... 
Oak Creek 
Salt Creek 
Spring Creek 
Spring Creek 
Spring Creek 
Spring Creek 
Sµring Creek 
Winser Creek 

Crow Creek 
Dooleyvitle Creek 
Goose Creek 
Ninnescah River, North For• 
Ninnescah River, North Fork 
Ninnescah niver, North Fork 
Red Rock Creek . 
Rock Creek 
Siiver Creek 
Spnng Creek 
'Nclf Creek 

Coon Creek 
Coon Creek 
Hunter Creek ... 
Mead Creek 

i Segment# HUCB 
.J..-· 

Designated use 
-1···--

11030011 I 
11030011 ! 
11030011 
11030011 
11030011 
!1030011 
11030011 
11030011 
1W30011 

Subbasin: Little Arkansas 

11030012 i 
1103001:?: 
11030012 
11030012 
11030012 I 
11030012 I 
11030012: 
11030012 : 
11030012 
11030012 
11030012' 
11030012: 
11030012: 
11030012. 

22 Primary Contact Recreation 
19 Primary Contact Recreation 
7 Pnmi\rv Contact Recreation 
2 : Prrma,Y Contact Recreation 

17 ; Secondary Contact Recreation 
18 : Primary Contact Recreation 
4 ! Secondary Contact Recreation 

21 ' Primary Contact Recreation 
20 Seco~dary Contact Recreation 

26 P'imary Contact Recreation 
24 Pnn1ary Contact Recreation 
22 Secondarv Contact Recreation 
, 3 ; Primary Contact Recreation 
5 · Primarv Contact Recreation 

Primary Contact Recreation 
8 Primary Contact Recreation 

1 ·,' Prnnary Contact Recreation 
19 ' Pn'T'ary Contact Recreation 
2 i Primary Contact Recreation 

18 ; Primary Contact Recreation 
15 Secondary Contact Recreation 
20 Seco11da1y Contac1 Recreation 
16 Pmrniry Contact Recreation 

11030012 25 Secondary Contact Recreation 
11030012 21 Pnmary Contact Recreation 
11030012, 11 Prima'y Contact Recreation 
11030012 I '" Secondary Contact Recreation 

Subbasin: Middle Arkansas-Slate 

l 
11030013 ' 
11030013 
11030013 
11030013 
11030013 
11030013 
11030013 
11030013 
11030013' 
11030013 I 
11030013: 
11030013; 
11030013 
11030013 
1 t030013 ' 
11030013 
11030013 
11030013 
11030013 
11030013 
11030013 

Subbasin: North Fork Ninnescah 

11030014 l 
11030014 ! 
11030014 ' 
11030014 
! 1030014 
~1030014 

11030014 
11030014 
11030014 i 
11030014 
11030014 ; 

Subbas;n: Sou!h Fork Ninnescah 

11030015 i 

11030015 
11030015; 
11030015' 

389 

25 PnmaryContact Recreation 
Pnma1yContact Recreation 
Prm1aryContact Recreation 

31 
29 
33 Prima1yContact Recreation 
11 PrimaryContact Recreation 
35 Pnmar1Contact Recreation 

f'n"naryContact Recreation 
PnmaryContact Recreation 
PrrmaryContact Recreation 

28 
15 
16 ! 

5 , PrimaryContact Flecreation 
24 PmnaryContact Recreation 
23 · PnmaryContact Recreation 
20 PrimaryContact Recreation 
26 : Secondary Contact Recreat1on 
22 , Pr1maryContact Recreation 
19 : PrimaryContact Recreation 
?1 PrimaryContaot Recreation 
27 PnmaryContact Recreation 
34 : PrimaryContact Recreation 
:J7 ; PrimaryContaot Recreation 
32 i PrimaryContact Recreati0<1 

11 : PnmaryContact Recreation 
8 i Pri1naryContact Recreatlon 

10 ! PrimaryContact Recreairon 
1 : P •maryContact Recreation 
5 P~HriaryContact Recreation 

P•1maryContaci Recreation 
· 2 F 1maryContact Recreation 
13 F' •rnaryC(intact Recreation 

F:imaryContact Recreation 
~ '·' P·;rn-3.ryContact Recreation 

P-i~r<lryContact F1ecreatio11 

9 . p,imaryContact Recreation 
/ · F·dmaryContact Recreation 
4 PnmaryContact Recreation 
0 PdrnaryContact Recreation 



§ 131.34 40 CFR Ch. I (7-1-04 Edition) 

Stream segment name HUGS Segment# Designated use 

Mod Creek . 
Natrona Creek . 
Negro Creek . 
Nester Creek . 
Ninnescah River, West Branch South Fork 
Painter Creek 
Pat Creek 
Petyt Creek 
Sand Creek 
Spring Creek 
Wild Run Creek . 

Afton Creek 
Clearwater Creek 
Clearwater Creek 
Dry Creek 
Elm Creek 
Garvey Creek 
Sand Creek 
Silver Creek . 
Spring Creek 
Spring Creek 
Turtle Creek 

Blue Branch . 
Bullington Creek . 
Cedar Creek 
Chilocco Creek . 
Crabb Creek . 
Ferguson Creek 
Franklin Creek . 
Gardners Branch . 
Goose Creek 
Myers Creek 
Otter Creek . 
Pebble Creek 
Plum Creek 

. . . . ! 

11030015 
11030015. 
11030015' 
11030015 i 
11030015 ; 
11030015 
11030015 
11030015 : 
11030015; 
11030015: 
11030015 

Subbasin: Ninnescah 

. . , • • , • I 

____ __] 

11030016 : 
11030016 . 
11030016 
11030016 
11030016 
11030016 i 
11030016 I 
11030016 I 

11030016 
11030016 
11030016 

Subbasin: Kaw Lake 

....... ···I 
ii 

11060001 
1 ! 060001 
11060001 
11060001 
11060001 
11060001 ' 
11060001 
11060001 
11060001 
11060001 
11060001 
11060001 
11060001 
11060001 
11060001 
11060001 
11060001 
11060001 
11060001 
11060001 
11060001 

19 : Pr1maryContact Recreation 
K38 I PrimaryContact Recreation 

13 i PrimaryContact Recreation 
15 · PnmaryContact Recreation 
5 i Primary Contact Recreation 
71 PnmaryContact Recreation 

11 PrimaryContact Recreation 
12 i PrimaryContact Recreation 
18 ' PrimaryContact Recreation 
8 PrimaryContact Recreation 

16 I PrimaryContact Recreation 
. _____ _J __ , ··------- ·------··-

5 Pnmar1Contact Recreation 
4 PrimaryContact Recreation 
7 PrimaryContact Recreation 

16 PrimaryContact Recreation 
1 O PnmaryContact Recreation 
11 PnmaryContact Recreation 
14 PrimaryContact Recreation 
12 PrimaryContact Recreation 
2 PrimaryContact Recreation 

15 I PrimaryContact Recreation 

131-J>.~mary~onta~t~e~reat1on _ ·----· 

Riley Creek . 
School Creek .. 
Shellrock Creek . 
Sliver Creek 
Snake Creek 
Spring Creek 
Turkey Creek . 
Wagoner Creek 

30 ' PrimaryContact Recreation 
28 PrimaryContact Recreation 
32 PrimaryContact Recreation 
19 PrimaryContact Recreation 
29 PrimaryContact Recreation 
38 PrimaryContact Recreation 
35 PrimaryContact Recreation 
39 PrimaryContact Recreation 
34 PrimaryContact Recreation 
24 PrimaryContact Recreation 
20 PrimaryContact Recreation 
26 PrimaryContact Recreation 
33 PrimaryContact Recreation 
37 PrimaryContact Recreation 
31 Primary Contact Recreation 
22 Primary Contact Recreation 
17 Primary Contact Recreation 
25 Primary Contact Recreation 
21 Primary Contact Recreation 
27 . Primary Contact Recreation 
36 1 Primary Contact Recreation 

-----·-· L----··-··------·····-··-----

Subbasin: Upper Salt Fork Arkansas 
------------------ -·------- ·-----··1 

Ash Creek 11060002 : 
Big Sandy Creek 11060002 ' 
Cave Creek ...... ! 11060002 

Deadman Creek . i 11060002 
Dog Creek . 11060002 ! 
Hackberry Creek 11060002 i 
Indian Creek. 11060002' 
Inman Creek 11060002 : 
Mustang Creek . 11060002 
Nescatunga Creek. East Branch 11060002 
Red Creek 11 060002 
Spring Creek 11060002 
Wildcat Creek 11060002 , 
Yellowstone Creek 11060002 \ 

Amber Creek . 
Antelope Creek 
Bear Creek . 
Bitter Creek 
Cedar Creek . 
Cottonwood Creek 

Subbasin: Medicine Lodge 

11060003 
11060003 ; 
11060003 : 
11060003 ; 
11060003 
11060003 
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-r-
20 I Primary Contact Recreation 

5 i Primary Contact Recreation 
28 ·1 Primary Contact Recreation 
22 Primary Contact Recreation 
29 I Primary Contact Recreation 
23 ! Primary Contact Recreation 

9 ' Primary Contact Recreation 
21 : Primary Contact Recreation 
31 j Primary Contact Recreation 
27 ! Primary Contact Recreation 
16 ! Primary Contact Recreation 
24 ! Primary Contact Recreation 
12 Primary Contact Recreation 
17 Primary Contact Recreation 

-------··· 

12 ' Primary Contact Recreation 
22 : Primary Contact Recreation 
13 Secondary Contact Recreation 
18 Secondary Contact Recreation 
20 Primary Contact Recreation 
16 Primary Contact Recreation 



Environmental Protection Agency § 131.34 

Crooked Creek 
Litle Mule Creek 
Dry Creek 

Stream segment name 

Elm Creek. East Branch South . 
Elm Creek, North Branch 
Elm Creek, South Branch 
Little Bear Creek 
Medicine Lodge River. North Branch . 
Mulberry Creek . 
Otter Creek . 
Puckett Creek 
Sand Creek 
Soldier Creek 
Stink CreeK 
Turkey Creek 
Wilson Slough 

Camp Creek 
Cooper Creek . 
Crooked Creek 
Little Sandy Creek ... 
Little Sandy Creek, East Branch 
Osage Creek 
Plum Creek 
Pond Creek 
Rush Creek 
Salty Creek 
Sandy Creek 
Sandy Creek. 
Spring Creek 
Unnamed Stream 

Allen Creek 
Baehr Creek 
Beaver Creek 
Beaver Creek 
Big Spring Creek 
Bitter Creek 
Bitter Creek. East 
Blue Stem Creek 
Chicken Creek 
Copper Creek . 
Dry Creek 
Duck Creek 
Fall Creek 
Fall Creek, East Branch 
Goose Creek 
Kemp Creek 
Long Creek. 
Meridian Creek 
Prairie Creek 
Prairie Creek. East 
Prairie Creek. West 
Red Creek 
Rock Creek 
Rodgers Branch 
Rose Bud Creek . 
Rush CreeK 
Sar.d Cree< 
Sand Creek. East 
Sandy Creek 
Shoo Fly Creek, East . 
Shore Creek 
Silver Creek 
Skunk Creek 
Spring Branch 
Wiid Horse Creek 
Wildcat Creek .. 

HUCS Segment It Designated use 
j·-----

11060003 11 Primary Contact Recreation 
11060003 ' 9 Primary Contact Recreation 
11060003 ' 21 Secondary Contact Recreatror• 
11060003 10 Prima•y Contact Recreation 
11060003 4 Primary Contact Recreation 
11000003 5 Primary Contact Recreation 
11060003 . 19 Primary C Jntact Recreation 
11060003 ; 24 Secondary Contact Recreation 
11060003 ! 14 : Primary Contact Recreation 
11060003 ; 25 Secondary Contact Recreation 
1106000:3 : 15 Primary Contact Recreatror1 
11060003 ; F Primary Contact Recreation 
11060003 ' 27 Secondary Contact Recreation 
1106000:1 ' 28 Primary Contact Recreat;on 
11060003 Primary Contact Recreation 
i 1060003 23 Primary Contact Recreation 

Subbasin: Lower Salt Fork Arkansas 

11060004 
11060004 
11060004 
11060004 
11060004 
11060004 
11060004 
11060004 • 
11060004 
11060004 
11060004 
11060004 
11060004 
11060004 

Subbasin: Chikaskia 

1106000'j : 
11060005 : 
11060005 : 
11060005 : 
11060005 

; 

11060005 
11060005 
11060005 
11060005 
11060005 : 
11060005 ! 
1106000S I 
1106000b : 
11 o5oooc, ! 
1106000::> : 
11060005 I 
11060005 ! 

11060005 ' 
11060005 
11060005 
11060005 
11060005 . 
110600()f> I 

1106000ti ! 
11060005 ' 
11060005 ! 
1106000S ! 
11060005 ! 
11060005 ' 
11060005 
11060005 
11060005 
11060005 
11060005 
11060005 
11060005 . 

_J 
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68 : Primary Contact Recreation 
7 1 i Primary Contact Recreation 
24 ! Primary Contact Recreation 
39 ; Primary Contact Recreation 
6S · Primary Contact Recreation 
1 7 Pnrnary Contact Recreation 
70 Pnmary Contact Recreat10!1 
> 8 Primary Contact Recreation 
69 Primary Contact Recreation 
40 Primary Contact Recreation 
31 Prrmary Contact Recreation 
56 : Pnmary Contact Recreation 
66 · Pnma'y Contact Recreation 
25 · Pnrnary Contact Recreation 

40 : Pnmary Contact Recreation 
22 ! Primary Contact Recreation 
28 Primary Contact Recreation 
46 Primar/ Contact Recreation 
34 Primary Contact Recreation 

4 Prirnar; Contact Recreation 
16 · Primary Contact Recreatio«• 
48 Primary Contact Recreation 
36 · Prrmary Cont3ct Recreation 
42 i ?rrmary Contact Recreation 
17 i Primary Contact Recreation 
:J2 . PrimMy Contact Recreation 
14 Pnrnary Contact Recreation 
2 7 Pnmary Contact Recreation 
JB Primary Contact Recreatron 
49 Primary Coniact Recreation 

529 Primary Contact Recreation 
20 Prrmary Contact Recreation 

512 Pnmary Contact Recreation 
516 i Primary Contact Recreation 
527 ! Primary Contact Recreation 

43 ' Prrrnary Contact Recreation 
23 Primary Contact Recreation 
26 . Prnnary Contact Recreation 
·1·1 Pri111ary Contact Recreation 
4'.-i Primary Contact Recreation 
11 Primary Cor1tact Reueation 
12 Primary Contact Recreatron 
30 Prrmary Contact Recreatron 
19 Secondary Contact Recreat1tw 
35 Primary Contact Recreation 
20 Primary Contact Recreation 
39 : Primary Contact Recreation 
21 Primary Contact Recreation 
4 t i Primary Contact Recreation 
24 Primary Contact Recreation 



§ 131.34 

Stream segment name 

----···-------------

Appanoose Creek 
Appanoose Creek, East . 
Batch Creek 
Blue Creek 
Bradshaw Creek . 
Cedar Creek . 
Cherry Creek . 
Chicken Creek . 
Chicken Creek . 
Coal Creek 
Ory Creek . 
Dry Creek . 
Duck Creek 
Eightmile Creek . 
Frog Creek 
Hard Fish Creek . 
Hickory Creek . 
Hill Creek. 
lantha Creek . 
Jersey Creek . 
Kenoma Creek 
little Rock Creek . 
Long Creek. 
Locust Creek . 
Middle Creek 
Mosquito Creek 
Mud Creek 
Mud Creek. 
Mud Creek 
Mute Creek .. 
Ottawa Creek 
Plum Creek 
Plum Creek 
Popcorn Creek 
Pottawatomie Creek. North Fork 
Pottawatomie Creek, South Fork . 
Rock Creek 
Rock Creek 
Sac Branch, South Fork .. 
Sac Creek 
Sal1 Creek 
Sand Creek 
Smith Creek 
Spring Creek ...................... .. 
Switzler Creek 
Tauy Creek. 
Tauy Creek, West Fork . 
Tequa Creek 
T equa Creek, East Branch 
Tequa Creek, South Branch 
Thomas Creek .................... .. 
Turkey Creek . 
Turkey Creek . 
Unnamed Stream 
Walnut Creek ...... 
West Fork Eight Mile Creek 
Willow Creek 
Wilson Creek .. 
Wolf Creek 

Buck Creek 
Bull Creek, 
Davis Creek .... 
Dorsey Creek 
Elm Branch 
Elm Branch .......................... .. 
Elm Creek .. .. .................. .. 

40 CFR Ch. I (7-1-04 Edition) 
--------- ··----·-· 

HUC8 Segment# Designated use 
··----·--· -----------·-·· 

Basin: Marais Des Cygnes 

Subbasin: Upper Marais Des Cygnes 
-,------ r- -------c 

... i 10290101 15 Primary Contact Recreation 
' 10290101 89 ' Primary Contact Recreation 

10290101 86 , Primary Contact Recreation 
10290101 81 Primary Contact Recreation 
10290101 75 Primary Contact Recreation 
10290101 66 Primary Contact Recreation 
10290101 74 Primary Contact Recreation 
10290101 70 Primary Contact Recreation 
10290101 93 Primary Contact Recreation 
10290101 48 Primary Contact Recreation 
10290101 57 Primary Contact Recreation 
10290101 95 Primary Contact Recreation 
10290101 41 Primary Contact Recreation 
10290101 13 · Primary Contact Recreation 
10290101 42 Primary Contact Recreation 
10290101 47 Primary Contact Recreation 
10290101 8 Primary Contact Recreation 
10290101 71 Primary Contact Recreation 
10290101 62 Primary Contact Recreation 
10290101 76 Primary Contact Recreation 
10290101 64 Primary Contact Recreation 
10290101 73 Primary Contact Recreation 
10290101 K36 Primary Contact Recreation 
10290101 69 Primary Contact Recreation 
10290101 50 Primary Contact Recreation 
10290101 52 . Primary Contact Recreation 
10290101 49 ' Primary Contac1 Recrea!lon 
10290101 78 Primary Contact Recrealion 
10290101 91 Primary Contact Recreation 
10290101 92 Primary Contact Recreation 
10290101 K25 Primary Contact Recreation 
10290101 2 Primary Contact Recreation 
10290101 79 Primary Contact Recreation 
10290101 87 Primary Contact Recreation 
10290101 65 Primary Contact Recreation 
10290101 67 Primary Contact Recreation 
10290101 43 Primary Contact Recreation 
10290101 97 Primary Contact Recreation 
10290101 54 , Secondary Contact Recreation 
10290101 60 Primary Conlact Recreation 
10290101 29 Primary Contact Recreation 
10290101 82 Primary Contact Recreation 
10290101 77 Primary Contact Recreation 
10290101 84 Primary Contact Recreation 
10290101 80 Primary Contact Recreation 
10290101 11 Primary Contact Recreation 
10290101 K26 Primary Contact Recreation 
10290101 44 Primary Contact Recreation 
10290101 46 Primary Contact Recreation 
10290101 45 Primary Contact Recreation 
10290101 72 Secondary Contact Recreation 
10290101 4 1 Primary Contact Recreation 
10290101 6 Primary Contact Recreation 
10290101 5 Primary Contact Recreation 
10290101 90 Primary Conlact Recreation 
10290101 88 Primary Contact Recreation 
10290101 94 Primary Contact Recreation 
10290101 83 Primary Contact Recreation 
10290101 Primary Contact Recreation 

Subbasin: lower Marais Des Cygnes 

44 i Primary Contact Recreation 
26 1 Secondary Contact Recreation 
38 ; Primary Contact Recreation 
~"' Primary Contact Recreation 
48 Primary Contact Recreation 
53 Primary Conlact Recreation 
40 Primary Contact Recreation 

Hushpuckney Creek .......................... , .. 

10290102 
10290102 
10290102 ' 
10290102' 
10290102 
10290102 
10290102 ' 
10290102 : 
10290102 

37 Primary Contact Recreation 
54 Secondary Contact Recreation Jake Branch 

392 



Environmental Protection Agency § 131.34 

Stream segment name 

Jordan Branch 
Little Bu11 Creek 
Little Suaar Creek 
Little Suyar Creek, North Fork 
Martin Creek 
Middle Creek 
Middle Creek 
Mound Creek . 
Richland Creek 
Rock Creek 
Smith Branch . 
Spring Creek 
Sugar Creek 
Turkey Creek 
Walnut C1·eek 
Walnut Creek 
Walnut Creek 
Wea Creek. North 
Wea Creek. South ... 
Wea Creek. South . 
Wea Creek. South .. 

Clever Creek 
Elk Ct',ek 
Fish Creek 
Indian Creek 
Irish Creek . 
Laberdie Creek. East 
Limestone Creek 
Lost Creek 
Reagan Branch 

Buck Run 
Bunion Creek 
Cedar Creek . 
Drywood Creek. Moores Branc11 
Drywaod Creek. West Fork 
Elm Creek 
Hinton Creek 
Lath Branch 
Little Mill Creek 
~.,,rn1 Creek 
Owl Creek 
Paint Creek 
Paint Creek 
Prong Creek 
Robinson Branch . 
Shiloh Creek 
Sweet Branch 
Tennyson Creek . 
Turkey Creek . 
Walnut Creek 
Walnut Creek 
Wolfpen Creek 
Wolverine Creek 

Harless Creek 
Poney Creek 

Coid Ryan Branch 
Coon Creek 
Halling Creek . 
Mill Creek 
Rittenhouse Branch 
Spring Creek 

HUC8 Segment:;; Designated use 

t0290102 
t0290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
t0290!02 
10290102 
10290102 
102901'.)? 
10290102 
10290102 ; 
10290102 ! 
10290102 i 
10290102 i 
1029010? i 
10290102 
1029C102 
10290102 . 

Subbasin: Little Osage 

10290103 
10290103 
10290103 
10290103 
10290103 
10290103 
10290103 . 
10290103 . 
10290103 

Subbasin: Marmaton 

10290104 
10290104 
i0280104 i 
10290104 
10290104 
10290104 
10290104 
10290104 
10290104 : 
10290104 . 
10290104 
10290104 i 
10290104 
10290104 
10290104 
10290104 
10290104 
10290104 
10290104 
10290104 
10290104 
10290104 
10290104 

Subbasin: South Grand 

10290108 
10290108 

Basin: Missouri 

Subbasin: Tarkio-Wolf 
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06 Pnmary Contact Recreation 
:, 1 Primary Contact Recreation 
31 Primary Contact Recreation 
4 J ~ Piimary Contact Recreation 
;-r, ' Primary Contact Recreation 
'3 Primary Contact Recreation 
30 Primaiy Contact Recreation 
35 Primary Contact Recreation 
41 Primary Contact Recreation 
27 Prfrnarv Contact Recreation 
4 .- P'!rnary Contact Recreation 
~i0 Pnrn~uy Contact Recreation 
12 

1 
Pnmary Contact Recreation 

4::) ; Pnrnarv Contact Recreation 
1.1 Primary Contact Recreation 
34 Pr,rnary Contact Recreation 
12 ?r·1qary Contact Recreation 
2 ~ Prirnarv Contact Recreat!On 
'B Primary Contact Recreation 
: 9 Pr~mary Contact Recreation 
;!Q Pnniary Contact Recreation 

Prnnary Contact Recreation 
~ 1 

: Pnmary Contact Recreat~on 
8 : Pnmary Contact Recreation 

12 : Primary Contact Recreation 
9 ' P'irnary Contact Recreation 

'3 Primary Contact Recreation 
5 Pmnary Contact Recreation 

1 O Pr:mary Contact Recreation 
6 Primary Contact Recreation 

46 Prima1y Contact Recreation 
39 , Primary Contact Recreation 
41 Primary Contact Recreation 
1 7 Primary Contact Recreation 
19 Primary Contact Recreation 
15 Secondary Contact Recreation 
'38 Primary Contact Recreation 
42 : Pnrnary Contact Recreation 
34 : Primary Contact Recreation 
6 · Primary Contact Recreation 

45 Primary Contact Recreation 
13 Pnmary Contact Recreation 
14 Primary Contact Recreation 
44 i Secondary Contact Recrea1io11 
40 · Primary Contact Recreation 
36 , Primary Contact Recreation 
30 Primary Contact Recreation 
31 Primary Contact Recreation 
33 Primary Contact Recreation 
'32 Primary Contact Recreation 
4 7 Primary Contact Recreation 
37 ' Primary Contact Recreation 
35 Prima:y Contact Recreation 

6 / i Primary Contact Recreation 
~8 Primary Contact Recreation 

:·o Primary Contact Recreation 
71 Primary Contact Recreation 
138 Primary Contact Recreation 
52 Pm'lary Contact Recreation 
69 Primary Contact Recreation 
65 ' Primary Contact Recreation 



§ 131.34 40 CFR Ch. I (7-1-04 Edition) 

Stream segment name HUC8 
·--·------· ···----- - - r ------·-· 

Segment # i Designated use 
J _______ _ 

Striker Branch 10240005 721· Primary Contact Recreation 
10240005 67 Primary Contact Recreation 
10240005 , 66 . Primary Contact Recreation 
10240005 ' 57 : Primary Contact Recreation 

Wolf River. Middle Fork 
Wolf River. North Fork 
Wolf River. South Fork . 
Unnamed Stream ·- _____ _ 1024~0?~_'.___ -~5 j Prima~_?O~~~t Recreatio~ 

--------- ·-----· 
Burger Creek . 
Deer Creek. 
Fisher Creek . 
Illinois Creek .. 
Rattlesnake Creek . 
Rock Creek 
Tennessee Creek . 
Turkey Creek . 
Turkey Creek . 
Wildcat Creek . 
Wildcat Creek ... 
Woll Pen Creek 

Noharts Creek 
Pedee Creek 
Pony Creek 
Roys Creek 

Brush Creek 
Deer Creek . 
Fivemile Creek 
Independence Creek, North Branch 
Jordan Creek .. 
Owl Creek 
Rock Creek 
Salt Creek 
Smith Creek 
Three Mile Creek 
Walnut Creek 
Walnut Crnek 
White Clay Creek 
White Clay Creek . 
Whiskey Creek 
Whiskey Creek . 

Brush Creek 
Camp Branch 
Coffee Creek . 
Dyke Branch . 
Indian Creek . 
Negro Creek ... 
Tomahawk Creek 

Allen Creek 
Badger Creek 
Big John Creek 
Bluff Creek 
Crooked Creek 
Dows Creek. 
Dows Creek. 
Eagle Creek 
Eagle Creek, South 
East Creek 
Elm Creek 
Fourmile Creek . 
Fourmile Creek . 
Haun Creek 

Subbasin: South Fork Big Nemaha 

10240007 
10240007 
10240007 
10240007 ' 
10240007 
10240C07 
10240007 
10240007 
10240007 
10240007 
10240007 

24 Secondary Contact Recreation 
18 Primary Contact Recreation 
28 Primary Contact Recreation 
30 Primary Contact Recreation 
27 Primary Contact Recreation 
20 Primary Contact Recreation 
29 Primary Contact Recreation 

... I 10240001 

4 Primary Contact Recreation 
5 Primary Contact Recreation 

23 Primary Contact Recr13ation 
22 Primary Contact Recreation 
25 Primary Contact Recreation 

··-·-·J_-·····- . _ _!__ ____ .. ------·-

Subbasin: Big Nemaha 
----- -------.-------------, --

i 10240008 i 
I 10240008 i 

10240008 ! 
10240008 i 

42 Primary Contact Recreation 
41 ! Primary Contact Recreation 
38 i Primary Contact Recreation 

i_ ___ _ 
40 [ ~~ary C~tact Recreation 

Subbasm: Independence-Sugar 
·-- -·- --- . . ---,----··· -·-------. 

10240011 26 I Pnmary Contact Recreation 
i 0240011 32 1 Primary Contact Recreatron 
10240011 35 i Primary Contact Recreation 
1024001 t 29 : Primary Contact Recreation 
10240011 30 · Primary Contact Recreation 

·---·-1· 
. . . . . . I 

i 

I 
10240011 33 Primary Contact Recreation 
10240011 21 Primary Contact Recreation 
10240011 34 Primary Contact Recreation 
10240011 28 Primary Contact Recreation 
10240011 36 Primary Contact Recreation 
10240011 23 Primary Contact Recreation 
10240011 25 Primary Contact Recreation 
10240011 31 Primary Contact Recreation 
10240011 9031 Primary Contact Recreation 
10240011 235 · Primary Contact Recreation 
10240011 9235 :. Primary Contact Recreation 

Subbasin: Lower Missouri-Crooked 

10300101 
10300101 
10300101 
10300101 
10300101 
10300101 
10300101 

Basin: Neosho 

Subbasin: Neosho Headwaters 

11070201 
11070201 

. I 11070201 
11070201 
11070201 
11070201 
11070201 : 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
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54 Primary Contact Recreation 
56 Primary Contact Recreation 
57 Primary Contact Recreation 
55 Primary Contact Recreation 
32 Primary Contact Recreation 
58 Primary Contact Recreation 
53 Primary Contact Recreation 

5 Primary Contact Recreation 
45 Primary Contact Recreation 
37 Primary Contact Recreation 

8 Primary Contact Recreation 
35 Primarv Contact Recreation 

3 : PrimarY Contact Recreation 
4 : Primary Contact Recreation 

25 Primary Contact Recreation 
47 Primary Contact Rec<eation 
39 Primary Contact Recreation 
36 Primary Contact Recreation 
24 Primary Contact Recreation 
48 Pnmary Contact Recreation 
29 Primary Contact Recreation 



Environmental Protection Agency § 131.34 

Horse Creek 
Kahola Creek 
Lairds Creek 
Lanos Creek 
Lebo Creek 

Stream segment !1ame 

Munkers Creek, East Branch 
Munkers Creek. Middle Branch 
Neosho River. East Fork 
Neosho River, West Fork 
Parkers Creek 
Plum C•eek 
Plumb Creek 
Rock Creek 
Rock Creek 
Rock Creek. East Branch 
Spring Creek 
Stillman Creek 
Taylor Creek 
Walker Branch 
Wolf Creek 
Wnghts Creek 

Antelope Creek 
Bills Creek 
Bruno Creek 
Cathn CreeK 
Clear Creek 
Clear Creek. East Branch 
Coon Creee 
Cottonwood River, South 
Cottonwood River. South 
Doyle Creek 
French Creek 
Mud Creek 
Perry Creek 
Spnng 81 anc11 
Spring Creek 
Spring Creek 
Stony Brook 
Turkey Creek 

Beaver C.ree" 
Bloody Creek 
Buck Creek 
Buckeye Creek 
Bu!I Creek 
Camp Creeh 
Coal Creek 
Collett Creek 
Corn Creek 
Coyne Branch 
Crocker Creek 
Dodds CreeL\ 
Fox Creek 
French Creek 
Gannoil CreeK . 
Could Creek 
Holmes Creek 
Jacob Creek 
Kirk Creek 
Llttie Cedar Creek 
Littie Cedar Creek 
Middle Creek 
Mile-and a-half Creek .. 
Moon Creek ... 
~vlufvane Creek 
l'eylon Creel< 
Phenis Creek 
Pickett Creek 
Prather Creek 

HUC8 Segmen: • Designated use 

11070201 
110702[;1 
11070201 
11070201 
11070?01 
1107020: 
1 I 07020' 
110?0?01 
11070201 
11070?G1 
110702,)i 
110702C1 
110'10201 
11070201 
1101020: 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 

Subbasin: Upper Cottonwood 

110702U2 
11070282 
11070202 
11070202 
11070202 
11070202 
11070202 
1107020<' 
11070202 
11070202 
11070202 
11070202 
11070202 
11070202 
11070202 
11070202 
11070202 . 
11070202 . 

. l 

Subbasin: Lower Cottonwood 

110702D3 
11070203 : 
11070203 
11070203 
11070203 
11070203 
11070203 
1107020'.l i 

11070203 : 
11070203 : 
11070203 : 
i 1070203 
11070203 
11070203 
11070203 
11070203 
11070203 : 
11070203 
110702G'.l : 
11070203 . 
1 IU70203 I 

11070203 I 

11070203 : 
11070?03 . 
11070203 ' 
11070203 
! 1070203 
11070?03 
11070~03 

395 

3~; Pnrnary Contact Recreation 
-\3 Pi irna~-y Contact Recreation 
30 Primary Contact Recreation 
21 Primary Contact Recreation 
:.;1 Primary Centact Recreation 
'3 ~ Primarv Co11tact Reoeat1on 
'.l2 Prln,ar~1 Contact Recreat;on 
18' Primary Contact Recreation 
28 Primary Contact Recre~t1on 
27 Pr:r,1ary Contact RecrAation 
50 t)rnnary Contact Recreation 
·19 Pr<n1ary Contact Recreation 

Primary Contact Recreation 
y Primary Contact Recreation 

34 Pnrnary Contact Recreation 
·10 Pririctry Contact Recreation 
44 Pnrnary Contact Recreation 
46 Prirnary C0ntact Recreation 
..i.: Pr•rnary Contact Recreation 
41 Primary Contact Recreatior 
3H: Prin1ary Cr:ntact Recreation 

19 Pmnary Contact Rec.re-at1on 
3U Primary Contact Recreat1·Jn 
27 Pnmary Contact Recreation 
20 P11rnary Contact Recreation 
~ Pnrnary Contact Recmatiun 

24 Pnnidcy Contact Recreation 
3.Z Prirnary Contact Recreation 
1 7 Pmnary C0ntact RP-creation 
H~ P:imdry Contact Recreation ,. Prrrnary Contact Recreation 
16 Pm~ary Contact Recreation 
t Primary Contact Recreation 

"'') Pnoiary Contact Recreation 
26 Primary Contact Recreatior1 
28 Prirnar,., Contact Recreation 
29 Pmnary Contact Recreation 
2~ Primary Contact Recreation 
31 Primary Cr:>ntact Recreation 

2q Prima'y Contact Recreation 
40 Pnn1ary Contact Recreat;on 
3'! Primary Contaci Recrea1.ion. 
44 Primary Contact Recrea1ion 
213 Primary Contact Recreation 
1.i Pr!n1?.rv Contact Recreation 
.-13 Pnr:iar:¥ Contact Hecreation 
'.!; Prirnar"Y Contact Recreation 
-4 ~! Priri1ar} Contact Recreation 
:·n Prm1ary Contact Recreation 
J.;; Prin1ary Contact Recreation 
1 :i Pnrnary Contact Recreat.ion 
18 Pnmary Contact Recreation 
:~~, Pr·irnary Contact Recreation 
24 Pr1rriary1 Contact Recreation 
Jh Prim::iry Contact Recreation 
;J'S Pnrnary Contact Recreat1orr 
::.>~· Pr11T1ary Contact Recreation 
4H Pr1n1ary Contact Recreaiiori 
1 1 Pnrnary Contact Recreation 
4'> Pnmary Contact Recreation 

'.' Pnrnarv Contacl Recreation 
· 3 Secondary Contact Recreation 
J 1 PnMary Contact RecrHation 
?? Pr1zr1ary Cor:tact Recrnation 
25 Pr:rcdry Contact flecrcat1or; 
30 Pr1mar-1 Contact Recreation 
18 Prirnarv Contact R2creat1cn 
c·. Pr::nary Contact Recreation 



§ 131.34 

Rock Creek 
Schaffer Creek 
School Creek . 
Sharpes Creek 
Silver Creek 
Spring Creek 
Stout Run 
Stribby Creek 

Stream segment name 

Badger Creek ..... 
Big Creek, North 
Big Creek, South . 
Bloody Run 
Carlyle Creek 
Charles Branch 
Cherry Creek ... 
Coal Creek 
Cottonwood Creek 
Crooked Creek 
Draw Creek 
Goose Creek . 
Long Creek 
Martin Creek . 
Mud Creek. 
Mud Creek .................. . 
Onion Creek . 
Owl Creek 
Owl Creek 
Plum Creek 
Rock Creek 
Rock Creek 
Rock Creek 
School Creek . 
Scott Creek 
SlacK Creek ............... . 
Spring Creek 
Sutton Creek 
Turkey Branch 
Turkey Creek . 
Turkey Creek ... 
Twiss Creek 
Varvel Creek 
Village Creek . 
Wolf Creek 

Bachelor Creek 
Canville Creek . 
Center Creek . 
Cherry Creek . 
Deer Creek 
Denny Branch 
Elk Creek 
Elm Creek 
Flat Rock Creek 
Flat Rock Creek 
Fourmile Creek 
Grindstone Creek 
Hickory Creek . 
Lake Creek . 
Lightning Creek 
Lightning Creek 
Limestone Creek 
Little Cherry Creek . 
Little Elk Creek . 
Little Fly Creek . 
little Labette Creek . 
Little Walnut Creek . 
Litup Creek . 
Mulberry Creek . 
Murphy Creek 

40 CFR Ch. I (7-1-04 Edition) 
..... ·------- .. --·------

i HUC8 
t------

Segn1ent # Designated use 
··- -·-------- .. r ------ ----. -------· 

.. ···I 
. . . . . . . ! 

11070203 i 37 Primary Contact Recreation 
11070203 1 17 · Primary Cootact Recreation 
11070203 : 16 I Primary Contact Recreation 
11070203 : 38 Primary Contact Recreation 
11 070203 34 Primary Contact Recreation 
11070203 41 Primary Contact Recreation 
11070203 
11070203 

27 Primary Contact Recreation 
20 ! Primary Contact Recreation 

Subbasin: Upper Neosho 
··--·- ... ·r·· ·-------r-·------·--···· - --·------·· 

11070204 , 42 I Primary Contact Recreation 
11070204 1 16

1 

Pri.mary Contact Recreati.on 
11 070204 17 Primary Contact Recreation 
11 070204 25 Primary Contact Recreation 
11070204 . 47 I Primary Contact Recreation 
11070204 27 Primary Contact Recreation 
11070204 20 ! Primary Contact Recreation 
11070204 4 i Primary Contact Recreation 
11070204 48 Primary Contact Recreation 
11070204 , 44 Primary Contact Recreation 
11070204 ' 34 Primary Contact Recreation 
11 070204 29 Primary Contact Recreation 
11070204 12 Primary Contact Recreation 
11070204 49 Primary Contact Recreation 
11070204 26 Primary Contact Recreation 
11070204 31 Primary Contact Recreation 
11070204 24 Primary Contact Recreation 
11070204 19 Primary Contact Recreation 
11070204 21 Primary Contact Recreation 
11070204 22 Primary Contact Recreation 
11070204 7 Primary Contact Recreation 
11 070204 23 Primary Contact Recreation 
11070204 15 Primary Contact Recreation 
11070204 38 Primary Contact Recreation 
11070204 40 Primary Contact Recreation 
11070204 30 Primary Contact Recreation 
11070204 46 PrimaryContact Recreation 
11070204 35 PrimaryContact Recreation 
11070204 28 PrimaryContact Recreation 
11070204 18 PrimaryContact Recreation 
11070204 32 PrimaryContact Recreation 
11070204 45 PrimaryContact Recreation 
11070204 43 PrimaryContact Recreation 
11070204 33 PrimaryCon1act Recreation 

___ 11070~_D4 l 37 Pnma'!'~_ontact R:=~eat1~n ____________ _ 

Subbasin: Middle Neosho 
····----r·- ····--·----,-·--·- • ··-·---··-· ... -·----

11070205 40 

1 

PrimaryContact Recreati.on 
11070205 16 PrimaryContact Recreation 

~ ~ g~g~g~ 2~ I ~;:~:~g~~::~: =:~;::::~~ 
11070205 27 I PrimaryContact Recreation 
11070205 31 PrimaryContact Recreation 
11070205 i 19 ' PnmaryContact Recreation 
11070205 : 43 PrimaryContact Recreation 
11070205 12 PrimaryContact Recreation 
11070205 14 PrimaryContact Recreation 
11070205 49 PrimaryContact Recreation 
11070205 42 PrimaryContact Recreation 
11070205 1 O PnmaryContact Recreation 
11070205 24 PrimaryConlact Recreation 
11070205 6 PrimaryContact Recreation 
11070205 8 PrimaryContact Recreation 
11070205 7 PrimaryContact Recreation 
11070205 32 ; PrimaryContact Recreation 
11070205 47 · PrimaryContact Recreation 
11 070205 . 26 ' SecondaryContact Recreation 
11070205 23 PrimaryContac1 Recreation 
11070205 46 PrimaryContac1 Recreation 
11070205 · 36 PrimaryContact Recreation 
11070205 35 PrimaryContact Recreation 
11070205 41 P:imaryContact Recreation 
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Ogeese Creek 
PccJn Creek 
Plum Creek 
Rock Creek 
Spring Cr6e;.; 

Strearn SBgrnent name 

Stink Brarict1 
Thunderbolt Creek 
Tolen Cree~ 
Tmr,,1n Cret~k 
T urk,:y Creek 
Walnut Cree> 
V\/olf Creek 

i-lUC8 Segment r. 

11 Of020:c ' '.E 
11070205 : 
1~07020S : :_;.i 
110702G5 .15 
11070205 3!.l 
110702():0 37 
11070205 4.; 
11070205 :·1q 
110702'.h : :,, 
110702U5, ~0 

1107020'i : 

Designated use 

Pr1n1aryCnntact Recreation 
PrirnaryContact Recreation 
PrirnaryC011tact Rec1Aat1on 
Pr1maryContact necreatioti 
PmnaryContact Recreation 
PnmaryContact Recreation 
Pr1rnaryContact Recreation 
PrirnaryContact Recreation 
i'mnaryContact Recrea1'0n 
Pr 1rnaryContact Recreation 
Prirnt-!.ryContact Recreation 
fJrirr,aryCor~tact Recrt;at1on 

Subbasin. Lake O' the Cherokees 

~·ou:mile Creek 
Tar Creek 

Little Shawnee Creek 
Long Branch 
Shawnee Creek 
Taylor Branch 
\Viliow Creek 

Ash Creek 
Big Timber Creek 
Big Timber Creek 
Big TimbN Creek 
Blood Creek 
Buck Creek. 
Buffalo Creek 
Clear Creek 
Coal Creek 
Cow Creek 
Eagle Creek 
Fossil Creek 
Goose Creek 
Landon Creek . 
Loss Creek 
Mud Creek 
Oxide Creek 
Sellens Creek 
Sr1elter Creek 
Skunk Creek 
Spring Creek 
Timber Creek 
Turkey Creek 
Unnamed Stream 
Unnamed Stream 
Unnamed Stream 
Wilson Creek 
Wolf Creek 

Basket Creek 
Battle Creek 
Carry Creek 
Carry Creek 
Chapman Creek. 
Dry Creek 
Dry Creek. East 
Hobbs Creek 
Hoiland Creek 

West 

Holland Creek. East 
Holland Creek. West . 
Kentucky Creek . 
Kentucky Creek, West 
lone Tree Creek 

·--·· ---------

11070:206 
1107020'3 

Subbasin: Spring 

11070207 i 
1107')207. 

Basin: Smoky Hill/Saline 

Subbasin: Middle Smoky Hill 

10260006 
10260006 
10260006 
10260006 
10260006 
10260006 
10260006 
10260006 
10260006 
10260006 
10260006 
10260006 
10260006 
10260006 
10260006 
10260006 
10260006 
10260006 
10260006 
10260006 
10260006 
10260006 
10260006 
10260006 
10260006 
10260006 1 

10260006 : 

_ ~~~~~oo~J_ __ 
Subbasin: Lower Smoky Hill 

10260008 
10260008 
10260008 
10260008 
10260008 
10260008 
10260008 
10260008 
10260008 
10260008 
10260008 
10260008 ' 
10260008 i 
10260008 I 
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12 P~1rna:sContact Recreation 
10 Pn:" 1a1-yr:r:ntact hecreatlon 

~~2 PnmarvContact Recr.?iation 
21 PnmaryContact Recreation 

PrnnaryContact Recreation 
25 PnmarvContact Recreation 
.?Cr ;:::irimaryContact Recreation 

37 PrimaryContact Recreation 
24: PrimaryContact Recreation 
25 PnrnaryContact Recreation 
27 PrimaryContact Recreation 
3~! SecondaryContact Recreation 
29 PrimaryContact Recreation 

6 PrirnaryContact Recreation 
42 PrimaryContact Recreation 
34 PrimaryContact Recreation 
38 PrimaryContact Recreation 
30 PrimaryContact Recreation 
13 PrimaryContact Recreation 
39 PrirnaryCDntact Recreation 
31 PnmaryContact Recreation 
44 PrirnaryContact Recreation 
47 PrirnaryContact Recreation 
.. 15 PrimaryContact Recreation 
32 Primar1Contact Recreation 
43 i PmnaryContact Recreation 
48: PrirnaryContact Recreation 
41 Primary Contact Recreation 
26 Prir:-·,ary Contact Recreation 
46 Primary Contact Recreation 
20 Primary Contact Recreation 
23 Primary Contact Recreation 
28 i Primary Contact Recreation 
40 Pnrnary Contact Recreation 
36 ! Primary Contact Recreation 

. ··- . -·-----·-------· 

40 Primary Contact Recreation 
23 Primary Contact Recreation 
32 Primary Contact Recreation 
3:., Pnrnary Contact Recre3t1on 

:::. Primary Contact Recreation 
36 Pw'1ary Contact Recreation 
.u:1 : Primary Contact Recreation ~, 

48, Primary Contact Recreation 
25 I Primary Contact Recreation 
2/ ! Primary Contact Recreation 
26: Primary Contact Recreation 
~? Secondary Contact Recreation 
54 Pnmary Contact Recreation 
41 Pri:nary Contact Recreation 



§ 131.34 

Strean1 segrne-1·1t name 

Lyon Creek West Branch 
Mcallister Creek 
Middle Braner. 
Mud Cree~. 
Otter Creek ... 
P<i1nt Creek 
Pewee Creek ... 
Sand Creek 
Sharps Creek 
Spring Creek 
S1ag Creek 
Turkey Creek 
Turkey Creek . 
Turkey Creek. East 
Turkey Creek, West Branch 
Unnamed Stream 
Unnamed Stream 
Unnamed Stream 
Wiley Creek . 

Cedar Creek . 
Chalk Creek 
Coyote Creek 
Eagle Creek 
Happy Creek 
Paradise Creek 
Salt Creek 
Spring Creek, East . 
Sweetwater Creek . 
Trego Creek 
Unnamed Stream .. 
Wild Horse Creek . 

Bacon Creek 
Blue Stem CreeK . 
Coon Cre~k 
Dry Creek . 
Elf Creek 
Elkhorn Creek 
Elkhorn Creek. West . 
Fourmile Creek . 
Lost Creek .. 
Owl Creek 
Owl Creek 
Ralston Creek 
Shaw Creek .. 
Spillman Creek 
Spillman Creek. North Branch 
Spring Creek 
Spring Creek 
Spring Creek 
Spring Creek 
Spnng Creek 
Spnng Creek 
Table Rock Creek 
Trail Creek 
Twelvemile Creek 
Twin Creek. West . 
West Spring Creek . 
Wolf Creek 
Wolf Creek. East Fork . 
Wolf Creek West Fork . 
Yauger Creek 

Ash Creek 
Beaver Creek 
Big Timber Creek . 

HIJC8 

10260008 
10260003 
10260008 
10260008 
10260008 
10260008 
10260008 
10260008 
10260008 
10260008 
10260008 
10260008 
10260008 
10260008 
10260008 
10260008 
10260008 
10260008 
102600·~8 

Subbasin: Upper Saline 

-------T 10;~~~-~;· 

10260009 
10260009 
10260009 
10260009 
10260009 
10260009 
10260009 . 
10260009 ' 
10260009 : 
10260009 ! 

10260009 

Subbasin: Lower Saline 

. . . . . . . . . . ! 

10260010 
10260010 
10260010 
10260010 
10260010 ; 
10260010 
10260010 
10260010 
10260010 
102600t0 
10260010 
10260010 
10260010 ' 
10260010: 
10260010' 
10260010 
10260010 
10260010 
10260010 
10260010 
10260010 
10260010. 
10260010 
10260010. 
10260010' 
10260010 : 
10260010 . 
10260010 
10260010 
10260010 

Basin: Solomon 

40 CFR Ch. I (7-1-04 Edition) 

Des1g:-'.atec use 

3,-1 P:--imary Contact Rer:reation 
.19 Primary Contact Recreatio~ 
58 Pnmary Contact Reca:-.at1or, 

8 Primary Contact Recreation 
·•2 Primary Contact Recreation 
o2 Secondary Contact Recreation 
56 Primary Contact Recreation 
46 , Pri~1ary Contact Recreation 
16 ' Secondary Contact Recreation 
45 Pnmary Contact Recreation 
19 Pnmary Contact Recreation 
28 , Primary Contact Recreation 
30 i Prnnary Contact Recreation 
50 i Primary Contact Recreation 
29 ! Pnmary Contact Recreation 
K3 i Primary Contact Recreation 
K4 i Primary Contact Recreation 

K24 I Primary Contact Recreation 

_ ~?J.!:~':":ry :::~~~c~ecreation. 

----·,-------------·----------

30 ! Secondary Contact Recreation 
26 I Primary Contact Recreation 
2311 

Primary Contact Recreati.on 
6 Primary Contact Recreation 

25

1 

Primary Contact Recreation 
5 Primary Contact Recreation 

20 Primary Contact Recreation 
1 O i Primary Contact Recreation 
29 Primary Contact Recreation 
19 Primary Contact Recreation 
13 Primary Contact Recreation 
27 Primary Contact Recreation 

7 [ P-;;mary Contact ~~~~~~-;i~-;;-----·-
33 i Primary Contact Recreation 
31 ' Primary Contact Recreation 
29 , Secondary Contact Recreation 
23 : Primary Contact Recreation 
17 i Primary Contact Recreation 
38 Primary Contact Recreation 
30 Primary Contact Recreation 
34 Secondary Contact Recreation 
18 Primary Contact Recreation 
39 Primary Contact Recreation 
28 Primary Contact Recreation 
41 Primary Contact Recreation 
6 Primary Contact Recreation 
8 Primary Contact Recreation 

16 : Primary Contact Recreation 
19 Primary Contact Recreation 
20 Pnmary Contact Recreation 
24 Primary Contact Recreation 
26 Primary Contact Recreation 
27 Primar1 Contact Recreation 
40 Primary Contact Recreation 
32 Secondary Contact Recreation 
36 Primary Contact Recreation 
37 Secordary Contact Recreation 
25 Primary Contact Recreation 
1 O · Primary Contact Recreation 
11 i Primary Contact Recreation 
12 I Primary Contact Recreation 

. _:isJ_F''.i~~'.Y Contact Recr_e_at_io_n ... _____ ........ . 

Subbasin: Upper North Fork Solomon 

10260011 
10260011 
10260011 
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24 i Primary Contact Recreation 
23 I Primary Contact Recreation 

8 I Primary Contact Recreation 
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Bow Creek 
Cactus Creek 
Crooked Creek 
Elk Creek 
Eik Creek. cast 
Game Creek 
Game Creek 
Lost Creek . 
Sand Creek 
Scull Cre8k ... 
Sprirg Creek 
Wolf Creek 

Beaver Creek 

Stream segment name 

Beaver Creek, East Branch 
Beavt>r Creek. Middle 
Beaver Creek. Middle 
Beaver Creek. West. 
Big Creek 
Bough1on Creek 
Buck Creek 
Cedar Creek 
Cedar Creek 
Cedar Creek. East 
Cedar Creek. East Middle .. 
Cedar Creek. Middle 
Deer Creek 
Deer Creek 
Deer Creek . 
Deer Creek . 
Deer Creek 
Dr/ Creek 
Glen Rock Creek 
Lawrence Creek 
l.rndley Creek 
Little Oak Cree• 
Medicine Creek 
Oak Creek 
Oak Creek 
Oak Creek. East .. 
Oak Creek. Wes!. 
Plotner Creek 
Plum Creek 
Spring Creek 
Spring Creek 
Starvation Creek 
Turner Creek 

Spring Creek 

Ash Creek 
Boxelder Creek 
Can Creek. 
Covert Creek 
Crooked Creek 
Dibble Creek 
Elm Creek 
Jim Creek 
Kill Creek 
Kill Creek. East 
Lost Creek . 
Lucky Creek 
Medicine Creek 
Medicine Creek 
Robbers Roost Creek 
Twin Creek 
Twin Creek, East . 

-i--·-----··---·--·-·-

HUC8 Segment ii Designated use 

10260011 15 · Primary Contact Recreation 
10260011 28 : Primary Contact Recreation 
10260011 6 i Primary Contact Recreation 
10260011 12 Primary Contact Recreation 
10260011 25 Primary Contact Recreation 
10260011 10 , Primary Contact Recreation 
10260D1 ! 27 : Primary Contact Recreation 
1026001 i 20 Primary Contact Recreation 
10260011 26 Primary Contact Recreation 
10260011 21 Primary Contact Recreation 
10260011 19 Primary Contact Recreation 
10260011 22 Primary Contact Recreation .. 

Subbasin: Lower North Fork Solomon 

10260012 l 
- --- -------

10 Primary Contact Recreation 
10260012 i 11 Primary Contact Recreation 
10260012 i 12 Primary Contact Recreation 
10260012 ! 13 Primary Contact Recreation 
10260012 ! 14 Secondary Contact Recreation 
10260012. 26 Pnrnary Contact Recreation 
10260012 34 Primary Contact Re<::reation 
10260012 43 Secondary Contact Recreation 
10260012 16 Primary Contact Recreation 
10260012 18 ' Primary Contact Recreat1011 
10260012 17 Primary Contact Recreation 
10260012 37 i Prrmary Contact Recreation 
10260012 19 I Secondary Contact Recreation 
10260012 23 ' Primary Contact Recreation 
10260012 25 i Primary Contact Recreation 
10260012 27 · Primary Contact Recreation 
10260012 29 Pnmary Contact Recreation 
10260012 31 ; Prim<-,ry Contact Recreation 
10260012 42 : Primary Contact Recreation 
10260012 41 Primary Contact Recreation 
10260012 44 ' Primary Contact Recreation 
10260012 45 Primary Contact Recreation 
10260012 3 Primary Contact Recreation 
10260012 33 Primary Contact Recreation 
10260012 Primary Contact Recreation 
10260012 4 Primary Contact Recreation 
10260012 40 Primary Contact Recreation 
10260012 I 39 Secondary Contact Recreation 
10260012 ! 3C r;rimary Contact Recreation 
10260012 : 20 Pnmary Contact Recreation 
10260012 8 Secondary Contact Recreation 
10260012 28 Secondary Contact Recreation 
10260012. 38 Primary Contact Recreation 
10260012 • 24 Pnmary Contact Recreation 

Subbasin: Upper South Fork Solomon 

10260013 • 5 Pnrnary Contact Recreation 

Subbasin: Lower South Fork Solomon 

10260014 
10260014 
10260014 
10260014 
10260011 
10260014 
10260014 
10260014 
10260014 
102600t4 
10260014 
10260014 
10260014 
10260014 
10260014 
10260014 
10260014 
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22 Primary Contact Recreation 
14 Pn!T'ary Contact Recreation 
21 Primary Contact Recreation 
19 F'rimary Contact Recreation 
2 i Primary Contact Recreation 
23 ' Prrmary Contact Recreation 
15 · Prrmary Contact Recreation 
25 Primary Contact Recreation 
·18 Primary Contact Recreation 
28 Prima~; Contact Recreation 
13 Primary Contact Recreation 
26 Primary Contact Recreation 
16 Primary Contact Recreation 
17 Primary Contact Recreation 
24 Primary Contact Recreation 
20 Primary Contact Recreation 
29 Primary Contact Recreation 



§ 131.34 

Stream segment name 

Cow Creek 
Fifth Creek _ 
Granite Creek . 
Leban Creek _ 
Mill Creek 
Mulberry Creek . 
Pipe Creek 
Walnut Creek 

40 CFR Ch. I (7-1-04 Edition) 
- ·- - -·------ ------,---- -------

HUC8 Segment # i 
_______ _;_____ - _ _l _______ _ 

Designated use 

Subbasin: Solomon River 

10260015 
10260015 
10260015 
10260015 
10260015 
10260015 
10260015 
10260015 

2~ R~.;;-ary z~;t~~t Recr~~t1on 
45 ' Secondary Contact Recreation 
24 I Secondary Contact Recreation 
41 'I Secondary Contact Recreation 
38 Secondary Contact Recreation 
36 1

1 

Secondary Contact Recreat1.on 
9 Primary Contact Recreation 

26 Secondary Contact Recreation 
----------- ··-·------------- -~-----------...l.·-··- ·--··---------------·- ··-·----

Buckner Creek. South Fork 
Duck Creek 
Elm Creek 
Saw Log Creek 
Saw Log Creek 

Alexander Dry Creek . 
Bazine Creek 
Boot Creek 
Dry Creek .... 
Dry Walnut Creek _ 
Otter Creek_ 
Sand Creek 
Sandy Creek 
Walnut Creek 
Walnut Creek 
Walnut Creek 

Big Timber Creek __ _ 

Beaver Creek 

Bachelor Creek 
Bernard Creek _ 
Big Cedar Creek 
Brazil Creek __ 
Buffalo Creek 
Buffalo Creek. West _ 
Cedar Creek 
Chetopa Creek . 
Crooked Creek . 
Dry Creek _ . _ 
Elder Branch .. 
Fancy Creek 
Greenhall Creek . 
Holderman Creek _ 
Homer Creek 
Kelly Branch 
Kuntz Branch 
Littie Sandy Creek . 
loog Creek 
Mi!ler Creek _ 
Moen Branch . 
Onion Creek 
Rock Creek ... 
Ross Branch 
Sandy Creek 
Shaw Creek ___ ·--·--·-··- __ _ 
Slate Creek 
Snake Creek 

Basin: Upper Arkansas 

Subbasin: Buckner 
-· ·- ------,---------··-

11030006 I 
.. I 11030006 ' 

11030006 ' 

6 i Primary Contact Recreation 
8 ! Secondary Contact Recreation 
5 I Primary Contact Recreation 

i 11030006 ; 

.. -. !__-~~~~~~~~ 
~ j ~rimary Contact Recreation 

--~=:onda_i:y_ ~~~tact Recreation 

Subbasin: Lower Walnut Creek 

--~~008--

1 11030008 
I 11030008 

11030008 
11030008 
11030008 
11030008 
11030008 ' 
11030008; 
11030008 i 
11030008 I 

-- ------T- ----------------. 
7 Secondary Contact Recreation 
9 I Secondary Contact Recreation 

15 Secondary Contact Recreation 
14 Secondary Contact Recreation 
13 I Secondary Contact Recreation 
12 Primary Contact Recreation 
3 j Secondary Contact Recreation 

11 j Secondary Contact Recreation 
1 I Primary Contact Recreation 
2 i Primary Contact Recreation 

--------- --·- __ __._ ______ - _____ :_ ________ _ 4 : Primary Contact Recreation 

Basin: Upper Republican 

Subbasin: South Fork Republican 
------- ----- ---· - -- -----:;i----·--

- c .. _ 1 02s_()_o_~! L 
Subbasin: Beaver 

- -- --,----- -

10250014 ' 

Basin: Verdigris 

Subbasin: Upper Verdigris 

-~-----·---- ·-. - --···---------

61 ! Secondary Contact Recreation 
__--1.....____ _____ ---- ·- ---------- -----

--, -----~---------- --------

11070101 21 I Primary Contact Recreation 
11070101 241 Secondary Contact Recre_ ation 
11070101 39 Primary Contact Recreation 
11070101 31 Primary Contact Recreation 
11070101 2 Primary Contact Recreation 
11070101 34 1 Primary Contact Recreation 
11070101 32 Primary Contact Recreation 
11070101 22 Primary Contact Recreation 
11070101 38 Primary Contact Recreation 
11070101 27 Primary Contact Recreation 
11070101 37 Primary Contact Recreation 
11070101 28 Primary Contact Recreation 
11070101 26 Primary Contact Recreation 
11070101 47 Prima1y Contact Recreation 
11070101 20 Primary Contact Recreation 
11070101 42 Primary Contact Recreation 
11070101 29 Primary Contact Recreaf1on 
11070101 33 Primary Contact Recreation 
11070101 45 Primar; Contact Recreation 
11070101 30 Primary Contact Recreation 
11070101 43 Primary Contact Recreation 
11070101 23 Primary Contact Recreation 
11070101 14 Primary Contact Recreation 
11070101 35 Primary Contact Recreation 
11070101 4 Primary Contact Recreaf1on 
11070101 40 Primary Contact Recreation 
11070101 25 Primary Contact Recreation 
11070101 36 Primary Contact Recreation 
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Stream segment name 

Tate Branch Cmek . 
\i'an Horn Creek 
Verdigris River. Bernard Branch 
Verdigris River. North Branch 
Verd1aris River. North Branch 
Waln~t Creek 
West Creek 
Wolf Cree<; 

Battle Creek 
Burn~ Creek 
Clear Cr9ek 
Coon Creek 
Coon Creek 
Crain Cre6k 
Honey Creek 
Indian Cree11 
!vanpah Creek 
Kitty Creek 
Little lndi<,n Creek 
Little Salt Creek 
Oleson Creek 
Otis Creek 
Plum Creek 
Rainbow Creek. East 
Salt Cree~ 
Salt Creek 
SHver Cr8ek 
Snake Crnek 
Spring Creek 
Swing Creek 
Tadpole Creek . 
Watson Branch 

Big CreeK 
Biscwt Creek 
Bluff Run 
Choteau Creek 
Claymore Creek 
Deadman Creek 
Deer Creek 
Drum Creek 
Dry Creek 
Fawn Creek 
Mud Cree~ 
Onion Creek 
Potato Creek 
Prior Creek 
Pumpkin Creek 
Richland Creek 
Rock Creek 
Rock Creek 
Snow Creek 
Spring Creek 
Sycamore Creek 
Wildcat Creek 

·-··-···-- -·····-- --··-·-----·-·-

Bachelor Creek 
Bloody Run 
Bull Creek 
Card Creek 
Chetopa Creek 
Clear Creek 
Clear Creek 
Coffey Branch 
Duck Creek 
Elk River. Mound Branch 
Elk Rrver. South Branch 

HUC8 

11070101 
11070101 
l 1070101 
11070101 
i~070101 

110.'010·1 
\ 1070101 
11070101 

Sl1bbasin: Fall 

11070102 
11070102 
110/0102 
110701 ~;2 
11070102 
110701'12 
11070102 
11070102 
11070102 
11070102 
1W70102 
110701 02 
11070102 
11070102' 
11070102 
11070102 
11070102: 
11ff?Ol02. 
11070i02 ' : 
11070102 
11070102: 
11070102 i 
t1070102 
110701(12: 

Segment .l:{ Designated us"! 

44 Prirnar; Contact Recreation 
•16 Pri1:1a1y Contact Recreation 
16 : Prirnary Contact Recreatir,n 
13 · Pnrnwy Contact Recreation 
is Pnmary Contact Recreat1cn 
19 Primary Contact Recreation 
~ 7 Prrrnary Contact R(~c.reation 
,..i 1 Pi 1rPary Contact Recreation 

1 .~: Prnnarv Contact Recreation 
2l Pnrna1:/ Co11ta1.:t P.ecreat1on 
Ti' ! Prirnary Contact Recreation 
~2:j : Primary Contact Hec1·eat1on 
Jf, . Primary Comae: Reoeat1on 
3? 1 Primary Contact Recreation 
2G · Primary Contact Recreation 
15 i PnmaryContc-tct Recreation 
19 ~ Pnm,ryContact Recrecttion 
27 PnrnaryContact Recreation 
34 : PnmaryContact Recreation 
35 : PrimaryContact Recreation 
-;: 1 PnrnaryContact Recreation 
20 PrirnaryCoritact Recreation 
:;o : PrimaryC.cntact RecreatiGn 
17 ; Pnma1vContact Recreation 
1-l PrimaryContact Recreation 
Ja PrimaryContact Recreat~on 
33 PrnnaryContact Recreation 
'.< 1 PrirnaryContact Recreation 
12 Pnma1yContact Recreation 

989 PrimaryContact Recreation 
29 PrirnaryContact Recreation 
23 Prirna1y Contact Recreation 

·-·-------------·--·-_L,_ -·---·---·· 

Subbasin: Middle Verdigris 

11070103 
11070103 
t 1070103 
11o-ro103 
11070103 
11070103 
t1070103 
t 1070103 
11070103 
11070103 
t 1070103 
11070103 
11070103 
11 070103 
11070103 
11070103 
110:'0103 
11CJ70103 
11070103 
11070103 
11070103 
11070103 

Subbasin: Elk 

11070104 
11070104 
11070104 
11070104 
t1070104 
11070104 
11070104 
11070104 
11070104 
11070104 
11070104 

401 

21 PnrnaryContact Recreation 
$3 PrimaryContact Recreation 
54 Primary Contact Recreation 
63 PnmaryContact Recreation 
50 PnmaryContact Recreation 
57 , PnmaryContact Recreation 
51 : Pr;maryContact Recreation 
34 PrimaryContact Recreation 
3 7 : Pnma1yContact Recreation 
56 PnmaryContact Recreation 
59 PrlmaryContact Recreation 
39 PrimaryContact Recreation 
3 \ PrimaryContact Recreation 
62 PnrnaryContact Recreaticn 
:>8 PrimaryContact Recreation 
49 Pri•naryContact Recreation 
58 PnmaryContact Recreation 
61 . Pnrna1yContact Recreation 
2.S Pr~maryContact Recreation 
55 PnmaryContact Recreation 
52 PnmaryContact Recreation 
60 1 PmraryContact Recreation 

25 Prima1yContact Recreation 
26 Primary Contact Recreation 
33 PnmaryContact Recreation 
19 PnmaryContact Recreation 
18 PmnaryContact Recreation 
30 PrimaryContact Recreation 
32 PrimaryContact Recreation 
20 Primary Contact Recreation 

3 PnmaryContact Recreation 
15 PnmaryContact Recreation 
38 PrimaryContact Recreation 

§ 131.34 



§ 131.34 

Stream segment name 

Elk River. Rowe Branch . 
Elm Branch 
Hickory Creek .. 
Hitchen Creek 
Hitchen Creek, East 
Little Duck Creek . 
little Hitchen Creek . 
Painterhood Creek 
Painterhood Creek, East 
Pan Creek 
Pawpaw Creek . 
Racket Creek 
Rock Creek 
Salt Creek 
Salt Creek. South . 
Skull Creek . 
Snake Creek 
Sycamore Creek 
Wildcat Creek . 

Bachelor Creek 
Bee Creek 
California Creek 
Caney Creek 
Caney River, East Fork 
Caney Creek. North 
Cedar Creek . 
Cedar Creek . 
Cheyenne Creek 
Coo~ Creek . 
Corum Creek ..... 
Cotton Creek . 
Cotton Creek, North Fork . 
[)ry Creek . 
Fiy Creek . 
Illinois Creek . 
Jim Creek . 
Lake Creek . 
Otter Creek .. 
Pool Creek 
Possum Trot Creek ... 
Rock Creek 
Spring Creek 
Spring Creek 
Squaw Creek . 
Sycamore Creek 
Turkey Creek . 
Union Creek 
Wolf Creek 
Wo!f Creek 

Badger Creek 
Bemis Creek . 
Cole Creek 
Constant Creek 
Dry Creek 
Dry Creek 
Durechen Creek . 
Elm Creek 
Fourmile Creek . 
Gilmore Branch 
Gypsum Creek 
Henry Creek 
Lower Branch 
Prairie Creek 
Rock Creek 
Sand Creek 
Satchel Creek 
School Branch . 

40 CFR Ch. I (7-1-04 Edition) 

HUC8 Segment 11 i 
.. -·-----· ·--· ··-·--·-L-·-·--

Designated use 

11070104 
't 1070104 
11070104 
11070104 
11070104 . 
11070104 
11070104 
11070104 
11070104 
11070104 

i 11070104 . . . . . . . . : 
11070104 
11070104 

. . . . ! 11070104 
! 

.. i 11070104 
11070104 
11070104 
11070104 
11070104 

Subbasin: Caney 
--i-------·-----

11070106 
•••I 11070106 

' 11070106 
11070106 
11070106 
11070106 

. . . . . I 11070106 
11070106 
11070106 
11070106 

... 11070106 
11070106 
11070106 

. . . . . . i 11070106 

...... 11070106 
i 11070106 

11070106 
11070106 . 

I 
11070106 
11070106. 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 

Basin: Walnut 

Subbasin: Upper Walnut River 

11030017 
11030017' 
11030017 
11030017 . 
11030017 
11030017 
11030017; 
11030017: 
11030017: 
11030017! 
11030017 
11030017j 
11030017 
11030017 
11030017 
t 1030017 
11030017 
11030017 

402 

39 PrimaryContact Recreation 
23 PrimaryContact Recreation 
28 PrimaryContact Recreation 

7 PrimaryContact Recreation 
35 PrimaryContact Recreation 
24 PrimaryContact Recreation 
37 PrimaryContact Recreation 

5 PrimaryContact Recreation 
36 PrimaryContact Recreation 
27 PrimaryContact Recreation 
11 PrimaryContaci Recreation 
21 PrimaryContact Recreation 
13 PrimaryContact Recreation 
17 PrimaryContact Recreation 
29 PrimaryContact Recreation 
31 PrimaryContact Recreation 
34 PrimaryContact Recreation 
22 Primary Contact Recreation 
16Eary Contact Recreation 

-· -- -----------------·-·----

·-·--·--··----·--------------
47 PrimaryContact Recreation 

9 PrimaryContact Recreation 
48 PrimaryContact Recreation 
12 PrimaryContact Recreation 
52 PrimaryContact Recreation 
11 PrimaryContact Recreation 
30 PrimaryContact Recreation 
32 PrimaryContact Recreation 
40 PrimaryContact Recrealion 
36 PrimaryContact Recreation 
51 Primary Contact Recreation 
38 Primary Contact Recreation 
37 Primary Contact Recreation 
29 Primary Contact Recreation 
46 Primary Contact Recreation 
39 Primary Contact Recreation 
49 Primary Contact Recreation 
34 Primary Contact Recreation 
33 Primar; Contact Recreation 
43 Primary Contact Recreatfon 
74 Primary Contact Recreatfon 
28 Primary Contact Recreation 
44 Primary Contact Recreat:on 
53 Primary Contact Recreation 
42 Primary Contact Recreation 
31 Primary Contact Recreation 
45 Primary Contact Recreation 
41 Primary Contact Recreation 
35 Primary Contact Recreation 
50 Primary Contact Recreation 

36 · Primary Contact Recreation 
8 : Primary Contact Recreation 

15 i Primary Contact Recreation 
41 Primary Contact Recreation 
27 Primary Contact Recreation 
32 Primary Contact Recreation 
12 Primar1 Contact Recreation 
43 Primary Contact Recreation 
20 Primary Contact Recreation 
39 Primary Contact Recreation 
30 Primary Contact Recreation 
33 Primarv Contact Recreation 
42 Primary Contact Recreation 
35 Primary Contact Recreation 
37 Primary Contact Recreation 
29 Primary Contact Recreation 
1 O Primary Contact Recreation 
45 Primary Contact Recreation 
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S1ream segment name 

E,ut1on CreeK 
Walnut Creek 
Whitewater Creek 
Vv'hitewater Creek. East Branch 
Whitewater River. East Branch 
Whitewa1er River. Wes1 Branch 
Whitewa1er River. Wes1 Branch 
Wildca1 Creek 
Wildca1 Creek Wes1 

Biack Crook Creek 
Ceda: Creek 
Chigger C:·eek 
Crooked \.~ree!< 
Durham Cree•. 
Dutch Creek 
Dutch Creek 
Eightmile Creek 
Foos Creek 
fkkory Creek 
Honey Creek 
Little Dutch Creek 
Lower Dutc!-1 Creek 
Plum Creek 
Polecat Creek 
Posey Creek 
Richland Creek 
Rock Creek. North Brancl1 
Sanford Creek 
Sp1·ing Branch 
Stalter Branch 
Stewart Creek 
Swisher Branch 

Total= 1186 

Lake name 

Moss Lake East 
Moss Lake West 

F~ussell Lake 

HUC8 

1103001 
1103001 
1103001 
1103001 
1103001 
11030017 
11030017 
11030('17 
11030017 

Segment# ' Desigmted use 

40 i Primary Contact Recreation 
44 : Primary Contact Recreation 
34 , Primary Contact Recreation 
31 , Prima~ Contact Recreation 
22 : Primarv Contact Recreat1oi1 
24 : Primary Contact Recreation 
25 : Prima1y Contact Recreation 
26 : Primary Contact Recreation 
28 Primary Contact Recreation 

Subbasin: Lower Walnut River 
,. -----·---··-··· 

110300181 18 Primary Contact Recreafr)n 
11030018; 19 Secondary Contact Recreation 
11030013: 21 Primary Contact Recreation 
11030018: 31 Primary Contact Recreation 
11030018 I 23 Prima1·y Contact Recreation 
11030018 I 2 Primary Contact Recreation 
11030018 . 4 Primary Comact Recredtior": 
11030018 30 Primary Contact Recreation 
11030018 26 Pnmary Contact Recreation 
11030018 1": "· Primary Contact Recreation 
11030018 33 i0 rimary Contact Recreation 
11030018 27' Pnmdry Contact Recreation 
110300~. B 20 i Primary Contact Recreation 
110300'8 36 Primary Contact Recreation 
11030018 17 Primary Contact Recreation 
11030012 T' ! ' Primary Contact Recreation 
11030018 2G ! Primary Contact Recreation 
11030018 35 i Primary Contact Recreation 
11030018 29. Primary Contact Recreat1011 
11030018 32' Primary Contact Recreation 
11030018 24 Primary Contact Recreat~ori 
11030018 28 Primary Contact Recreation 
11030018 22 Pnmary Contact Recreatfon 

County Designated use 

Basin: Cimarron 

Subbasin: Upper Cimarron (HUC 11040002) 

MORTON 
MORTON 

Subbasin: North Fork Cimarron (HUC 11040006) 

STEVENS 

Primary Contact kecreation 
Primary Contact Rec~eat1on 

Primary Contact Recrea1iOr'I 

Subbasin: Upper Cimarron-Bluff (HUC 11040008) 

Clark State Fishing Lake 
Saini. Jacon·s 'vVeli 

Lake Jewel: 

Bellev1ile City Lake 
Wakefield Lake 

Alma City Reservoir 
Cedar Crest Pend . 
Central Park Lake . 
Gage Park Lake 
Jeffrey Energy Center Lakes . 

: CLARK 
: CLARK 

Basin: Kansas/Lower Republican 

Subbasin: Middle Republican (HUC 10250016) 

i ,JEWELL 

Subbasin: Lower Republican (HUC 10250017) 

i REPUBLIC 
i CLAY 

Subbasm: Middle Kansas (HUC 10270102) 
1 ---- ------

i WABAUNSEE 
. ..... i SHAWNEE 

, SHAWNEE 
j SHAWNEE 
1 POTTAWATOMIE 

403 

Primary Contact Recreation 
Primary Contact Recreation 

Pnrnary Contact Recreation 

~)rnr1r.uv Contact Recreation 
PrirnarY Contact Recreati<)r\ 

Pnmary Contact Recreation 
Prnnary Contact Recreation 

: Primary Contact Recreatior: 
Primary Contact R2creation 
Primary Contact Rec~ea11~m 
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Lake name County Designated use 

Subbasin: Delaware (HUC 10270103) 
·-··-·--------------- --·-----1·-------·------------

Atchison County Park Lake . 
Little Lake 

'ATCHISON 
. : BROWN 

----L -----

Subbasin: Lower Kansas (HUC 10270104) 

1 Primary Contact Recreation 
. l Primary Contact Recreation 

Douglas County State Lake - ····1 DOUGLAS . ----~ .. -.. -... -.. -=1-~;,,;;a~-Contact Recreation 

Lenexa Lake I JOHNSON ...................... I Primary Contact Recreation 
Mahaff1e Farmstead Pond JOHNSON .. ........ . . . . . . ... . Primary Contact Recreation 
Pierson Park Lake . 

1 

WYANDOTTE 1 Primary Contact Recreation 

Waterwo~ks Lake:_:__ ______ ·----_r~NS~_N . _________ ... _ . . ~n-~ary Contact Recreation 

Subbasin: Lower Big Blue (HUC 10270205) 
- .. ---------------·-·-- --· ··,·---·--·-------- .. ·-·-·----i--·---· _,,,,, 

' 

' - _______ L__ _____________ _ 

; MARSHALL ............... , Primary Contact Recreation 
- --------- __ _j_ __ -

Lake ld!ewild . 

Subbasin: Lower Little Blue {HUC 10270207) 

Washington County State Fishing Lake 
I 

WAS_~~~~TON ___ --- .... ~ -~_:__=-L,"_ma'\l~~n!~ct ~~c;J':a!i"." ____ . --·----------

Kiowa County State Fishing Lake 

Basin: Lower Arkansas 

Subbasin: Rattlesnake (HUC 11030009) 
.. ·--T-----------·----

j KIOWA 
.I ·-------

Subbasin: Little Arkansas (HUC 11030012) 

: Primary Contact Recreation 

r ~~~~~-~ Contact Recreation 
: Primary Contact Recreation 

.l. ·--· ,,_, ____ ,,,_,, .. 

------i-·---- ··---

Dillon Park lakes #1 
Dillon Park Lake #2 
Newton City Park lake . 

! RENO . . I Primary Contact Recreation 
' RENO .. .. .. . ... .. I Primary Contact Recreation 

----~A.'.:_~EY____ _ :__ ____ L'~.~-~~ ?~n'.~ct ~=~rea~~~-----
Subbasin: Middle Arkansas-Slate (HUC 11030013) 

Belaire Lake . SEDGWICK 
···- ------,---.-- - ·-· ----------· 

... .. ........... I Primary Contact Recreation 
i Primary Contact Recreation 
I Primary Contact Recreation 
: Primary Contact Recreation 

Buffalo Park Lake · SEDGWICK 

~~r~ii'o~~~rk Lake ......•••••••••.•...••...•.•.•....• I ~~g~~:g~ 
_R_ig_g_s _F'_:''.~ Lake ______ ----1.::~C>_Wl~K- Primary Contact Recreation 

Barber County State Fishing Lake 

Hargis Lake 

Allen City Lake 
Cedar Creek lake 
Crystal Lake 
Lyon County State Fishing Lake 
Osage City Reservoir 
Waterworks lmpoundment . 

Edgerton City Lake . 
Edgerton South Lake 
La'Ke LaCygne 
Louisburg State Fishing Lake . 
Miami County State Fishing Lake 
Paola City Lake 

Subbasin: South Fork Ninnescah (HUC 11030015) 

Primary Contact Recreation 

Subbasin: Medicine Lodge (HUC 11060003) 

. -T~~~ER ~-- --- ---~- --~~~~.f>'irn~~-C-o~;a~t Recreati~------

Subbasin: Lower Salt Fork Arkansas (HUC 11060004) 

BARBER 
_,,_,, ____ ~··--.. -·---------·- ... 

..•.. ·~.::..:__ .. _···~=~L.f>'1_')1_:"_'\l_~~~~c~ .R~~r_e~!'.:'.'.1_ __ , __ 

Basin: Marais Des Cygnes 

Subbasin: Upper Marais Des Cygnes (HUC 10290101) .. ---:-;:~-~~-------- ..... -------~~f rima~y C;~t~ct Recreatio~ .. - -----

........ ! ANDERSON . .. ............. Primary Contact Recreation 
......... i ANDERSON . .. .. . ...... 1 Primary Contact Recreation 
........ i LYON . Primary Contact Recreation 

i OSAGE i Primary Contact Recreation 
.......... i .ANDERSON i Primary Contact Recreation 
.. .... ,_1 ... _,,_, __ ,, ______ _,,,,,,____ ....... , ________ . _____ ,, ____ , _________ .... _, ___ _ 

Subbasin: Lower Marais Des Cygnes (HUC 10290102) 

JOHNSON 
JOHNSON 
LINN 
MIAMI 
MIAMI 
MIAMI 

404 

Primary Contact Recreation 
Primary Contact Recreation 
Primary Contact Recreation 
Primary Contact Recreation 
Primary Contact Recreation 
Primary Contact Recreation 
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Lake name 

PleasantG!i Lake #1 
Pleasanton Lake tt2 
Sp~ing Hill City Lake 

Gunn Park Lake. East 
Gunn Park Lake. VVest 
Rock Creel< Lake 

Pony Creek Lake 
3abetha City l_ake 

Atchison City Lakes 
Brg Eleven Lake 
Doniphan Fai! Association Lake 
Jerrys Lake 
Lansing Crty Lake 
South Park Lake 

Prairie View Park 
South Park Lake 
Stanley Rural Water District Lake 112 
Stohl Park Lake 

I 
! LINN 
• L!NN 
:JOHNSON 

Coun:r 

Subbasin: Marmaton (HUC 10290104) 

BOl.1'1BON 
BOURBON 
BOURBON 

Basin: Missouri 

OeS11Jnated usf:, 

1 Prirnary Contact Hecreat•on 
Prirn3ry C:ontact Recreation 
p, irna1y Contdct Recreation 

P:·1mary Contact Recreat1cr= 
Pr1rn3r}' Contact Recreatiun 
Primary Contact Rerrea\iC.'i' 

Subbasin: South Fork Big Nemaha (HUC 1024000-?i 

NEMAHA 
NEMAHA 

P1·1rna1y Contact Recreation 
PrimJ.ry Contact Recreat1C)fl 

Subbasin: Independence-Sugar (HUC 10240011) 

.l\TCHISON 
WYANDOTTE 
DONIPHAN 
LEAVENWORTH 
LE.l\VENWORTH 
LEAVENWORTH 

Pr;mary Contact Recreatror' 
Pnmary Contact Recreatiori 
Primary Contact Recreation 
Primary Contact Recreation 
Prrmary Contact Recreation 
Pnrnary Contact Recreation 

Subbasin: Lower Missouri-Crooked (HUC 10300101) 

·1 JOHN~~~--·-----· 

.. i JOHNSON . 

. i JOHNSON 
]JOHNSON 

Basin: Neosho 

Prrrnary Contact Recreation 
, Prrmary Contact Recreatior' 
' Primary Contact Recreation 

Primary Contact Recreation 

Subbasin: Lower Cottonwood (HUC 11070203) 

T 
Peter Pan Pond·-·-·-------··--- ____________ -· ___ l_L YON Primary Contact Recreation 

Chanute City (Santa Fe) Lake 
Leonard's Lake 

Altamont Citv Lake #1 
Bartlett City Lake 
Harmon Wildlife Area Lakes 
Mined Land Wildlife Area Lakes 
Timber Lake . 

Empire Lake 
Frontenac Crty Park . 
Mined Land Wildlife Area Lakes 
Pittsburg College Lake 
Play1ers Lake 

Herington City Park Lake 
Herington Reservoir 

Francis Wachs Wildlife Area Lakes 

Jewell County State Frshing Lake 
Ottawa County State Fishing Lake 

Subbasin: Upper Neosho (HUC 11070204) 
·-·---·---·--·------

!NEOSHO .... 
! WOODSON. 

. _l ________ ----

Subbasin: Middle Neosho (HUC 11070205) 

! LABETTE 
J LABETTE 

. l LABETTE 
i CHEROKEE 

NEOSHO 

Subbasin: Spring (HUC 11070207) 

I CHEROKEE 
i CRAWFORD 
! CRAWFORD .. 
f CRAWFORD 

HJ CR~lfll_F_9~~-~~-- ._, ---------

Basin: Smoky HilliSaline 
Subbasin: Lower Smoky Hill (HUC 10260008) 

··-------- -·----

1 DICKINSON 

___ j_ ~tC~~~~O~------. 
Basin: Solomon 

Prnnary Contact Recceation 
Prirnary Contact Recreation 

Prrrnary Contact Recreatron 
Prirriary Contact Recreation 
Prrmary Contact Recreation 
Pnmary Contact Recreation 
Prrmary Contact Recreation 

Prrmary Contact Recreation 
Prrmary Contact Recreation 
Prrmary Contact Recreation 
Primary Contact Recreation 
Prrmary Contact Recreattc,n 

Prrmary Contact Recreation 
Prrmary Contact Recreation 

Subbasin: Lower North Fork Solomon (HUC 10260012) 

i SMITH , Primary Contact Recreation 

Subbasin: Solomon River (HUC 10260015) 

'JEWELL 
! OTTAWA 

405 

Primary Contact Recreation 
, Primary Contact Recreation 
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Designctted u~t: 

Basin: Upper Arkansas 

Subbasin: Middle Arkansas-Lake McKinney (HUC 11030001) 

Lake McKinney KEARNY . . i Primary Contact Recreation 

Subbasin: Arkansas-Dodge City (HUC 11030003) 

Lake Charies ; FORD Primary Cuntact Recreation 

Subbasin: Pawnee (HUC 11030005) 

Concannon State Fishing Lake 
Finney County Game Refuge LakRs 

FINNEY .. 
FINNEY 

i Primary Contact Recreation 
. i Primary Con1act Recreatron 

I 

Subbasin: Buckner (HUC 11030006) 

Ford County Lake . 
Harn State Fishing Lake . 

Subbasin: Upper Walnut Creek (HUC 11030007) 

Goodman St~t~· ~r~hi~g Lake-------· [ N~~~ -----
------------- - i 

Primary Contact Recreation 

Subbasin: Lower Walnut Creek (HUC 11030008) 

.. i Primary Contact Recreatron 
. ; Primary Contact Recreatie>n 

- ··-··-------L-·---·- ... -----·----------·-

Basin: Verdigris 

Subbasin: Upper Verdigris (HUC 11070101) 

;:;;~~~------ ----~~~L~~ -------·-- r-~r~,;;:;~ Contact ~~~;atro~---- -- -

Thayer ~e_"'._~''! Lake . -------~-- , NE?~_H? ____ .___ -~-~ =~_:::_J_~''rt1~'." CCJ_n!a~-~~=~'._":_~----
Subbasin: Middle Verdigris (HUC 11070103) 

La Claire Lake 
Pfister Park Lakes 

................. i MONTGOMERY 
i MONTGOMERY 

_T_______ ---------
. .. ......... Primary Contact Recreation 

.-1. .... -- - ---------- -
_j_f"rr."'_ary Contact R_e:.re_a~on_ ----·-

Subbasin: Caney (HUC 11070106) 

Caney City Lake . ____________ :..d~~~~~~UQ~~-:_~~-----~~.~-~::;· ---J~~~~·-;~-;;~~t-~~~~~~~~~-~-------
Basin: Walnut 

Subbasin: Lower Walnut River (HUC 11030018) 

Butler County State Fishing Lake 
Winfield Park Lagoon 

Total= 100 

BUTLER. 
COWLEY 

(c) Water quality standard variances. 
(1) The Regional Administrator. EPA 
Region 7, is authorized to grant 
variances from the water quality 
standards in paragraphs (a) and <bl of 
this section where the requirements of 
this paragraph (CJ are met. A water 
quality standard variance applies only 
to the permittee requesting the vari
ance and only to the pollutant. or pol
lutants specified in the variance; the 
underlying water quality standard oth
erwise remains in effect. 

(2) A water quality standard variance 
shall not be granted if: 

-- -··-·------· -- ··r---------------------·----··-
! Primary Contact Recreation 

. ; Primary Contact Recreation 
-· --· --···--------···--· ··r ··-·--·--··---------------·--

<il Standards will be attained by im
plementing effluent limitations re
quired under sections 30l<b> and 306 of 
the CWA and hy the permittee imple
menting reasonable best management 
practices for nonpoint source control; 
or 

iii l The variance would likely jeop
ardize the continued existence of any 
threatened or endangered species listed 
under section 4 of the Endangered Spe
cies Act or result in the destruction or 
adverse modification of such species· 
critical habitat. 

406 
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(3J Subject to paragraph ccH2l of' this 
section. a water quality standards vari
ance may be gTanted if the applicant 
demonstrates to EPA that attai11ing 
the water quality standard is not fea
sible because: 

(i) Naturally occurring pollut,ant con
centrations prevent the attainment of 
the use: or 

(iil Natural. ephemeral. intermittent 
or low flow conditions or water lPn~ls 
prevent the attainment of the ust>. un
less these conditions may be com
pensated for by the discharge of suffi
cient volume of effluent discharges 
without violating State water con
servation requirements to enable uses 
to be met: or 

(iii l Human caused conditions or 
sources of pollution prevent the attain
ment of the use and cannot be rem
edied or would cause more environ
mental damage to correct than to leave 
in place: or 

<ivl Dams. diversions or other types 
of hydrologic modifications preclude 
the attainment of the use. and it is not 
feasible to restore the water body to its 
original condition or to operate 8uch 
modificat.ion in a way which would re
sult in the attainment of the use: or 

(Vl Physical conditions relat,ed to the 
natural features of the water body. 
such as the lack of a proper substrate. 
cover. flow. depth. pools. riffles. and 
the like unrelated to water quality. 
preclude attainment of aquatic life 
protection uses: or 

(Vil Controls more stringent t,han 
those required by sections 301<lJ J and 
306 of the CWA would result in substan
tial and widespread economic and so
cial impact. 

(4l Procedures. An applicant for a 
water quality standards variance shall 
submit a request to the Regional Ad
ministrator of EPA Region 7. The ap
plication shall include all relevant in
formation showing that the re(1uire
ments for a variance have been satis
fied. The burden is on the applicant to 
demonstrate to EPA 's satisfaction that 
the designated use is unattainable for 
one of the reasons specified in para
graph (c)(3) of this section. If the Re
gional Administrator preliminarily de
termines that grounds exist for gTant
ing a variance. he shall provide public 
notice of the proposed variance and 

§ 131.35 

prm;ide an opportunity for public com
ment. Any activities required as a con 
dition of the Regional Administrator's 
granting or a, variance shall be included 
as conditions of the NPDES permit for 
the applicant. These terms and condi
tions shall he incorporated into the ap
µlicant·s NPDES permit through the 
permit rei::;suance process or through a 
modification of the permit pursuant to 
the applicable permit modification pro
visions of Kansas· NPDES program 

(5) A variance may not exceed 3 years 
or the term of the NPDES permit. 
whichever is less. A variance may be 
renewed if the applicant reapplies and 
demonstrates that the use in (1uestion 
is still not attainable. Renewal of the 
variance may he denied if the applicant 
did not comply with the conditions of 
the original variance. or otherwise does 
not meet the requirements of this sec
tion. 

!68 FR 4044:.:. ,Juh 7. 2003J 

~ 131.35 Colville Confederated Tribes 
Indian Reservation. 

The water quality standards applica
ble to the waters within the Colville 
Indian Rf~servation. located in the 
State of Washing·ton. 

(al Background. (}) It is the purpose 
of these F'ederal water quality stand
ards to prescribe minimum water qual
ity requirements for the surface waters 
located within the exterior boundaries 
of the Colville Indian Reservation to 
ensure compliance with section 303( c) 
of the Clean Water Act. 

(2l The Colville Confederated Tribes 
have a primary interest in the protec
tion. control. conservation. and utiliza
tion of t.he water resources of the 
Colville Indian Reservation Water 
quality standards have been enacted 
into tribal law by the Colville Business 
Council of the Confederated Tribes of 
t,he Colville Reservation. as the 
Colville Water Quality Standards Act. 
CTC Titlt" 33 \Resolution No. 1984-526 
\August 6. 1984l as amended by Resolu
tion No. 1985-20 (January 18. 1985ll. 

(b) Territory <'Orered. The provisions of 
these water quality standards shall 
apply to all surface waters within the 
exterior boundaries of the Colville In
dian Reservation. 

(cl Applicability, Administration and 
.4mendment. ( l l The water quality 

407 
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standards in this section shall be used 
by the Regional Administrator for es
tablishing any water quality based Na
tional Pollutant Discharge Elimination 
System Permit (NPDES) for point 
sources on the Colville Confederated 
Tribes Reservation. 

(2) In conjunction with the issuance 
of section 402 or section 404 permits. 
the Regional Administrator may des
ignate mixing zones in the waters of 
the United States on the reservation 
on a case-by-case basis. The size of 
such mixing zones and the in-zone 
water quality in such mixing zones 
shall be consistent with the applicable 
procedures and guidelines in EPA 's 
Water Quality Standards Handbook 
and the Technical Support Document 
for Water Quality Based Toxics Con
trol. 

(3) Amendments to the section at the 
request of the Tribe shall proceed in 
the following manner. 

(i) The requested amendment shall 
first be duly approved by the Confed
erated Tribes of the Colville Reserva
tion (and so certified by the Tribes 
Legal Counsel) and submitted to the 
Regional Administrator. 

(ii) The requested amendment shall 
be reviewed by EPA (and by the State 
of Washington, if the action would af
fect a boundary water). 

(iii) If deemed in compliance with the 
Clean Water Act, EPA will propose and 
promulgate an appropriate change to 
this section. 

(4) Amendment of this section at 
EPA's initiative will follow consulta
tion with the Tribe and other appro
priate entities. Such amendments will 
then follow normal EPA rulemaking 
procedures. 

(5) All other applicable provisions of 
this part 131 shall apply on the Colville 
Confederated Tribes Reservation. Spe
cial attention should be paid to §§ 131.6, 
131.10, 131.11 and 131.20 for any amend
ment to these standards to be initiated 
by the Tribe. 

(6) All numeric criteria contained in 
this section apply at all in-stream flow 
rates greater than or equal to the flow 
rate calculated as the minimum 7-con
secutive day average flow with a recur
rence frequency of once in ten years 
(7Q10); narrative criteria (§131.35(e)(3)) 
apply regardless of flow. The 7Q10 low 

40 CFR Ch. I (7-1-04 Edition) 

flow shall be calculated using methods 
recommended by the U.S. Geological 
Survey. 

<dl Definitions. (1) Acute toxicity 
means a deleterious response (e.g., 
mortality, disorientation. immobiliza
tion) to a stimulus observed in 96 hours 
or less. 

12) Background conditions means the 
biological. chemical. and physical con
ditions of a water body. upstream from 
the point or non-point source discharge 
under consideration. Background sam
pling location in an enforcement ac
tion will be upstream from the point of 
discharge, but not upstream from other 
inflows. If several discharges to any 
water body exist. and an enforcement 
action is being taken for possible viola
tions to the standards. background 
sampling will be undertaken imme
diately upstream from each discharge. 

(3) Ceremonial and Religious water use 
means activities involving traditional 
Native American spiritual practices 
which involve, among other things, pri
mary (direct) contact with water. 

< 4) Chronic toxicity means the lowest 
concentration of a constituent causing 
observable effects (i.e.. considering 
lethality, growth, reduced reproduc
tion, etc.) over a relatively long period 
of time. usually a 28-day test period for 
small fish test species. 

(51 Council or Tribal Council means 
the Colville Business Council of the 
Col ville Confederated Tri bes. 

(6J Geometric mean means the nth root 
of a product of n factors. 

<7l Mean retention time means the 
time obtained by dividing a reservoir's 
mean annual minimum total storage 
by the non-zero 30-day, ten-year low
flow from the reservoir. 

(8) Mixing zone or dilution zone means 
a limited area or volume of water 
where initial dilution of a discharge 
takes place; and where numeric water 
quality criteria can be exceeded but 
acutely toxic conditions are prevented 
from occurring. 

(9) pH means the negative logarithm 
of the hydrogen ion concentration. 

00) Primary contact recreation means 
activities where a person would have 
direct contact with water to the point 
of complete submergence, including 
but not limited to skin diving, swim
ming. and water skiing. 
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(11) Regional Administrator means the 
Administrator of EPA's Region X. 

(12l Reservation means all land within 
the limits of the Colville Indian Res
ervation. established on July 2. 1872 by 
Executive Order. presently containing 
1.389.000 acres more or less. and under 
the jurisdiction of the United States 
government, notwithstanding the 
issuance of any patent. and including 
rights-of-way running through the res
ervation. 

(13) Secondary contact recreation 
means activities where a person's 
water contact would be limited to the 
extent th&.t bacterial infections of eyes, 
ears. respiratory. or digestive systems 
or urogenital areas would normally be 
avoided (such as wading or fishing). 

(14l Surface water means all water 
above the surface of the ground within 
the exterior boundaries of the Colville 
Indian Reservation including but not 
limited to lakes, ponds, reservoirs. ar
tificial impoundments. streams. rivers. 
springs, seeps and wetlands. 

(15) Temperature means water tem
perature expressed in Centigrade de
grees (C). 

(16) Total dissolved solids <TDSl means 
the total filterable residue that passes 
through a standard glass fiber filter 
disk and remains after evaporation and 
drying to a constant weight at 180 de
grees C. it is considered to be a meas
ure of the dissolved salt content of the 
water. 

(17l Toxicity means acute and/or 
chronic toxicity. 

(18) Tribe or Tribes means the Colville 
Confederated Tribes. 

(19) Turbidity means the clarity of 
water expressed as nephelometric tur
bidity units (NTUl and measured with 
a calibrated turbidimeter. 

(20> Wildlife habitat means the waters 
and surrounding land areas of the Res
ervation used by fish. other aquatic life 
and wildlife at any stage of their life 
history or activity. 

(el General considerations. The fol
lowing general guidelines shall apply 
to the water quality standards and 
classifications set forth in the use des
ignation Sections. 

(1 l Classification boundaries. At the 
boundary between waters of different 
classifications. the water quality 
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standards for the higher classification 
shall prevail. 

(2 l Antidegradation policy. This 
antidegradation policy shall be appli
cable to all surface waters of the Res
ervation. 

(il Existing in-stream water uses and 
the level of water quality necessary to 
protect the existing uses shall be main
tained and protected. 

(ii) Where the quality of the waters 
exceeds levels necessary to support 
propagation of fish. shellfish. and wild
life and recreation in and on the water. 
that quality shall be maintained and 
protected unless the Regional Adminis
trator finds. after full satisfaction of 
the inter-governmental coordination 
and public participation provisions of 
the Tribes' continuing planning proc
ess. that allowing lower water quality 
is necessary to accommodate impor
tant economic or social development in 
the area in which the waters are lo
cated. In allowing such degradation or 
lower water quality. the Regional Ad
ministrator shall assure water quality 
adequate to protect existing uses fully. 
Further. the Regional Administrator 
shall assure that there shall be 
achieved the highest statutory and reg
ulatory requirements for all new and 
existing point sources and all cost-ef
fective and reasonable best manage
ment practices for nonpoint source 
control. 

(iii) Where high quality waters are 
identified as constituting an out
standing national or reservation re
source. such as waters within areas 
designated as unique water quality 
management areas and waters other
wise of exceptional recreational or eco
logical significance. and are designated 
as special resource waters. that water 
quality shall be maintained and pro
tected. 

(iv) In those cases where potential 
water quality impairment associated 
with a thermal discharge is involved. 
this antidegradation policy's imple
menting method shall be consistent 
with section 316 of the Clean Water 
Act. 

(3) Aesthetic qualities. All waters with
in the Reservation. including those 
within mixing zones, shall be free from 
substances, attributable to wastewater 
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discharges or other pollutant sources, 
that: 

(i) Settle to form objectionable de
posits; 

(ii) Float as debris, scum, oil, or 
other matter forming nuisances; 

(iii) Produce objectionable color, 
odor, taste, or turbidity; 

(iv) Cause injury to, are toxic to, or 
produce adverse physiological re
sponses in humans, animals, or plants; 
or 

(v) produce undesirable or nuisance 
aquatic life. 

(4) Analytical methods. (i) The analyt
ical testing methods used to measure 
or otherwise evaluate compliance with 
water quality standards shall to the ex
tent practicable, be in accordance with 
the "Guidelines Establishing Test Pro
cedures for the Analysis of Pollutants" 
(40 CFR part 136). When a testing meth
od is not available for a particular sub
stance, the most recent edition of 
"Standard Methods for the Examina
tion of Water and Wastewater" (pub
lished by the American Public Health 
Association, American Water Works 
Association, and the Water Pollution 
Control Federation) and other or super
seding methods published and./or ap
proved by EPA shall be used. 

(f) General water use and criteria class
es. The following criteria shall apply to 
the various classes of surface waters on 
the Colville Indian Reservation: 

(1) Class I (Extraordinary)-(i) Des
ignated uses. The designated uses in
clude, but are not limited to. the fol
lowing: 

(A) Water supply (domestic. indus
trial, agricultural). 

(B) Stock watering. 
(C) Fish and shellfish: Salmonid mi

gration. rearing, spawning. and har
vesting; other fish migration. rearing, 
spawning, and harvesting. 

(D) Wildlife habitat. 
(E) Ceremonial and religious water 

use. 
(F) Recreation (primary contact 

recreation, sport fishing, boating and 
aesthetic enjoyment). 

(G) Commerce and navigation. 
<ii) Water quality criteria. <Al Bac

teriological Criteria. The geometric 
mean of the enterococci bacteria den
sities in samples taken over a 30 day 
period shall not exceed 8 per 100 milli-

40 CFR Ch. I (7-1-04 Edition) 

liters. nor shall any single sampie ex
ceed an enterococci density of 35 per 
100 milliliters. These limits are cal
culated as the geometric mean of the 
collected samples approximately equal
ly spaced over a thirty day period. 

<BJ Dissolved oxygen-The dissolved 
oxygen shall exceed 9.5 mgil. 

CC) Total dissolved gas-concentra
tions shall not exceed 110 percent of 
the saturation value for gases at the 
existing atmospheric and hydrostatic 
pressures at any point of sample collec
tion. 

(D) Temperature-shall not exceed 
16.0 degrees C due to human activities. 
Temperature increases shall not, at 
any time. exceed t=23/(T+5). 

(J) When natural conditions exceed 
16.0 degrees C, no temperature increase 
will be allowed which will raise the re
ceiving water by greater than 0.3 de
grees C. 

(2) For purposes hereof, "t" represents 
the permissive temperature change 
across the dilution zone; and "T" rep
resents the highest existing tempera
ture in this water classification outside 
of any dilution zone. 

(3) Provided that temperature in
crease resulting from nonpoint source 
activities shall not exceed 2.8 degrees 
C. and the maximum water tempera
ture shall not exceed 10.3 degrees C. 

<El pH shall be within the range of 6.5 
to 8.5 with a human-caused variation of 
less than 0.2 units. 

(FJ Turbidity shall not exceed 5 NTU 
over background turbidity when the 
background turbidity is 50 NTU or less, 
or have more than a 10 percent increase 
in turbidity when the background tur
bidity is more than 50 NTU. 

CG) Toxic, radioactive. nonconven
tional. or deleterious material con
centrations shall be less than those of 
public health significance, or which 
may cause acute or chronic toxic con
ditions to the aquatic biota. or which 
may adversely affect designated water 
uses. 

(2) Class II (Excellent)-(i) Designated 
uses. The designated uses include but 
are not limited to, the following: 

(A) Water supply (domestic. indus
trial. agricultural). 

(B) Stock watering. 
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<Cl Fish and shellfish: Salmonid mi
gration, rearing. spawning. and har
vesting; other fish migration, rearing. 
spawning. and harvesting; crayfish 
rearing, spawning. and harvesting. 

(D) Wildlife habitat. 
(E) Ceremonial and religious water 

use. 
<Fl Recreation (primary contact 

recreation. sport fishing. boating and 
aesthetic enjoyment). 

( G) Commerce and navigation. 
(ii) Water quality criteria. <Al Bac

teriological Criteria-The geometric 
mean of the enterococci bacteria den
sities in samples taken over a 30 day 
period shall not exceed 16/100 mL nor 
shall any single sample exceed an 
enterococci density of 75 per 100 milli
liters. These limits are calculated as 
the geometric mean of the collected 
samples approximately equally spaced 
over a thirty day period. 

(B) Dissolved oxygen-The dissolved 
oxygen shall exceed 8.0 mg/L 

Wl Total dissolved gas-concentra
tions shall not exceed 110 percent of 
the saturation value for gases at the 
existing atmospheric and hydrostatic 
pressures at any point of sample collec
tion. 

(D) Temperature-shall not exceed 18.0 
degrees C due to human activities. 
Temperature increases shall not. at 
any time. exceed t=281<T+7). 

(1 l When natural conditions exceed 18 
degrees C no temperature increase will 
be allowed which will raise the receiv
ing water temperature by greater than 
0.3 degrees C. 

(2) For purposes hereof, "t" represents 
the permissive temperature change 
across the dilution zone: and "T" rep
resents the highest existing tempera
ture in this water classification outside 
of any dilution zone. 

(3) Provided that temperature in
crease resulting from non-point source 
activities shall not exceed 2.8 degrees 
C, and the maximum water tempera
ture shall not exceed 18.3 degrees C. 

(E! pH shall be within the range of 6.5 
to 8.5 with a human-caused variation of 
less than 0.5 units. 

(F) Turbidity shall not exceed 5 NTU 
over background turbidity when the 
background turbidity is 50 NTU or less, 
or have more than a 10 percent increase 
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in turbidity when the background tur
bidity is more than 50 NTU. 

(G) Toxic. radioactive. nonconven
tionaL or deleterious material con
centrations shall be less than those of 
public health significance. or which 
may cause acute or chronic toxic con
ditions to the aquatic biota. or which 
may adven;ely affect designated water 
uses. 

<31 Class Ill (Good)-dl Desi_qnated 
uses. The designated uses include but 
are not limited to. the following: 

(A) Water supply (industrial, agricul
tural). 

IBJ Stock watering. 
(Cl Fish and shellfish: Salmonid mi

gTation. rearing. spawning, and har
vesting: other fish migration. rearing. 
spawning. and harvesting; crayfish 
rearing, spawning, and harvesting. 

(D) Wildlife habitat. 
(El Recreation <secondary contact 

recreation. sport fishing. boating and 
aesthetic enjoyment). 

iFJ Commerce and navigation. 
(ii) Water quality criteria. (A J Bac

teriological Criteria-The geometric 
mean of the enterococci bacteria den
sities in samples taken over a 30 day 
period shall not exceed 33il00 ml. nor 
,;hall any single sample exceed an 
enterococci density of 150 per 100 milli
liters. These limits are calculated as 
the geometric mean of the collected 
;-;amples approximately equally spaced 
over a thirty day period. 

cB) Dissolved oxygen. 

7 day mean 
1 day minimum i 

Early life ~feer 
: stages . .2 ' stages 

. - --------r-·-- . - . T ----· 
.. . .. . .. I 9.5 (6 51 : 3 NA 

.......... l_ __ ~~~~'.tl__-~ 5 

'These are water column concentrations recommended to 
achieve the required 1ntergravel dissolved oxygen concentra
tions shown in parentheses. The 3 mg/l differential is dis
cussed in the dissolved oxygen criteria document (EPA 440/ 
5-86-003, April 1986). For species that have early life stages 
exposed directly to the water column. the figures in paren
theses apply. 

2 Includes all embryonic and larval stages and all juvenile 
forms to 30-days following hatching. 

'NA (not applicable) 
4 All minima should be considered as instantaneous con

centrations to be achieved at all times 

(C) Total dissolved gas concentra
tions shall not exceed 110 percent of 
the saturation value for gases at the 
existing atmospheric and hydrostatic 
pressures at any point of sample collec
tion. 
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(DJ Temperature shall not exceed 21.0 
degrees C due to human activities. 
Temperature increases shall not. at 
any time. exceed t=34/(T+9). 

(]) When natural conditions exceed 
21.0 degrees C no temperature increase 
will be allowed which will raise the re
ceiving water temperature by greater 
than 0.3 degrees C. 

(2) For purposes hereof. "t" represents 
the permissive temperature change 
across the dilution zone: and "T" rep
resents the highest existing tempera
ture in this water classification outside 
of any dilution zone. 

(3) Provided that temperature in
crease resulting from nonpoint source 
activities shall not exceed 2.8 degrees 
C. and the maximum water tempera
ture shall not exceed 21.3 degrees C. 

(El pH shall be within the range of 6.5 
to 8.5 with a human-caused variation of 
less than 0.5 units. 

(FJ Turbidity shall not exceed 10 NTU 
over background turbidity when the 
background turbidity is 50 NTU or less. 
or have more than a 20 percent increase 
in turbidity when the background tur
bidity is more than 50 NTU. 

(G) Toxic, radioactive. noncon
ventional. or deleterious material con
centrations shall be less than those of 
public health significance, or which 
may cause acute or chronic toxic con
ditions to the aquatic biota, or which 
may adversely affect designated water 
uses. 

(4) Class IV (Fair)-(i) Designated uses. 
The designated uses include but are not 
limited to, the following: 

(A) Water supply (industrial). 
(B) Stock watering. 
(C) Fish (salmonid and other fish mi

gration). 
(D) Recreation (secondary contact 

recreation, sport fishing. boating and 
aesthetic enjoyment). 

(E) Commerce and navigation. 
(ii) Water quality criteria. CA) Dis

solved oxygen. 

I 
During peri- 1

1 ads of . 

I 
salmonid i During_ all 
and other I other time 

___________ _j__f_ish_.,," I ""'" 

f:E'::T~,;,... I '"",~f' ,z: 

40 CFR Ch. I (7- 1-04 Edition) 

1 day minimum'' . 

~ --- --------.---
' During peri· · 

ods of . 
salmornd , During_ all 
and other ; other time 

, fish migra- I periods 
I tion 

-t------·--t· ..... ·---

' 4 0 ! 3.0 
----...L----··--···-~---·--

'NA (not applicable) 
2 All rrnnima should be considered as instantaneous con

centrat1ons to be achieved at all times. 

rn) Total dissolved gas-concentra
tions shall not exceed 110 percent of 
the saturation value for gases at the 
existing atmospheric and hydrostatic 
pressures at any point of sample collec
tion. 

(CJ Temperature shall not exceed 22.0 
degrees C due to human activities. 
Temperature increases shall not. at 
any time. exceed t=201(T+2l. · 

< 1 J When natural conditions exceed 
22.0 degrees C. no temperature increase 
will be allowed which will raise the re
ceiving water temperature by greater 
than 0.3 degrees C. 

(2) For purposes hAreof. "t" represents 
the permissive temperature change 
across the dilution zone: and "T" rep
resents the highest existing tempera
ture in this water classification outside 
of any dilution zone. 

<Dl pH shall be within the range of 6.5 
to 9.0 with a human-caused variation of 
less than 0.5 units. 

(E) Turbidity shall not exceed 10 NTU 
over background turbidity when the 
background turbidity is 50 NTU or less, 
or have more than a 20 percent increase 
in turbidity when the background tur
bidity is more than 50 NTU. 

(Fl Toxic, radioactive. noncon
ventional, or deleterious material con
centrations shall be less than those of 
public health significance, or which 
may cause acute or chronic toxic con
ditions to the aquatic biota, or which 
may adversely affect designated water 
uses. 

(5l Lake Class-(i) Designated uses. 
The designated uses include but are not 
limited to. the following: 

<Al Water supply (domestic, indus
trial. agricultural). 

<Bl Stock watering. 
(C) Fish and shellfish: Salmonid mi

gration, rearing, spawning. and har
vesting; other fish migration, rearing, 
spawning, and harvesting; crayfish 
rearing, spawning, and harvesting. 

<D) Wildlife habitat. 
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<El Ceremonial and religious water 
use. 

(Fl Recreation (primary contact. 
recreation, sport fishing·. boating and 
aesthetic enjoyment). 

(Gl Commerce and navigation. 
<iil ivater quahtu criteria. (Al Bac

teriological Criteria. The g·eonwtric 
mean of the enterococci bacteria den
sities in samples taken over a 30 clay 
period shall not exceed 331100 ml. nor 
shall any sing·le sample exceed an 
enterococci density of 150 per 100 milli
liters. These limits are calculatetl as 
the g·eometric mean of the collPctecl 
samples approximately equally· sp,1cPd 
over a thirty day period. 

1. BI Dissolved oxyg·en· no mea.sm-.d>l(· 
decrease from natm·al conditions. 

<Cl Total dissolved g·a::" concentra
tions ;;hall not exL·ecd 110 percent of 
the saturation valuP for fnu.;ef\ a.t the 
exi::;ting· atmospheric and hydrostatic 
pre::;sures at any point of sample collec
tion. 

\DI Temperatun· no nwasunililt> 
change from natural conditions. 

(}<j) pH--no measurable change from 
natural conditions. 

i F) Turbidi. ty shall not excef'd 5 YIT 
over natural conditions. 

(G) Toxic. radioactive. nonL·on-
ventional. or deleterious material con
centrations shall he less than those 
which may affect pu1;lic health. 1 he 
natural aquatic environment. or the 
desirability of the waiE'r for any U;<<'. 

(o) Spt'cial Hesource Water ( 'luss 
{SR WJ ( i l General chmacteristics. These 
are fresh or saline waters which l'Om

prise a special and unique resourve to 
the Reservation. Water quality of this 
class will be varied and uniciue a:' de
termined by the Regional Adminis
trator in cooperation with the Tribe,.;. 

( iil Desi,qna ted uses. The design,, t Pd 
uses include. but a.re not limitt~d to. 
the following: 

(Al Wildlife habitat. 
<Bl Natural foodchain maintenance. 
<iii l Water quality criteria. 
(A) Enterococci bacteria densities 

shall not exceed natural conditions. 
(Bl Dissolved oxygen-shall not show 

any measurable decrease from natural 
condi. tions. 

(C) Tot.al dissolved gas shall not vary 
from natural conditions. 
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1 D) Temperature-shall not show any 
measurable change from natural condi
tions. 

1 El pH shall not show any measurable 
change from natural conditions. 

1 Fi Settkable solids shall not show 
any change from natural conditions. 

1G) Tur1Jidity ,;hall not exceed 5 N'IT 
o\·er natural contli tions. 

1 H) Toxic. l'adioact.ive. or delpterious 
nrnterial concentrations shall not ex
L't'ecl thost> found under natural condi
t Hll1S. 

:g-i Generul classifirntiuns. General 
1 iassificat.ions applying to variom; sur
r,ice waterhodies not. specifically classi· 
1i P-d uncler § Bl.:351h1 <tre as follows: 

i 1 \ All sul'face wa,ters that. are tri.lm· 
r<Lrie,.; to CLtss l waters are c:la::;sifit'd 
Class I. unl;•ss otherwise l'lassified. 

12\ Except fot tho,;e specifi.call.v clas
,.;tfied otlwrwist>. all lakPs \Vi.th existing· 
a\·enu~·e concentrations lt'ss than 2000 
mg L TDS and their feetlt•r ,;treams on 
the Col vi 11" Im.Lian Reservation are 
L·iasslfied a.:< Lake Class and Class I. re
;:ppc:t ivel;.,·. 

1 :3 i A 11 lake;; on the Colvill<? Indian 
Ht>sen:ation with l'Xisting average con
( , .. ntration;; of TDS equal to or exceed
rn"· 2000 111'! L and their ferder streams 
;u·e classifo·d a::; Lake Class and Class T 
1,·,.;pectively unless ,.;pecifically classi-
11,~d otherwise. 

1 i) .-\ 11 n'st•n·oi r,.; with a mean deten-
11011 time of greater than 1.5 days are 
t ld.ssified J ,ake Clas:'. 

I 5 \ A 11 reservoir::" with a mean deten
tion ti.me of 15 1la.vs or less are classi · 
ried the same ,l::; the river section in 
which the.\· are located. 

16\ All reservoirs established on pre
c·:dst.ing l<lke::; ,u·e classified a,- Lake 
Class. 

i 7) All Wt>tlarnb are ai:;signed t,o tlw 
Special Resource Water Class. 

r8\ All other waters not specifically 
assigned to a classification of the res
<TVation an' classified as Class IT. 

rh1 Specific dassificatirms. Specific 
c lassificat.ions for surface waters of the 
Colville Inclian Reservation are as fol
lows: 
111 Streams· 

Alice Creek 
Anderson CreeK 
Armstrong Creek 
Barnaby Creek 
Bear Creek 
Beaver Dam Creek 
Bridge Creek 

Class 111 
Class Ill 
Class Ill 
Class II 
Class Ill 
Class II 
Class II 
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Brush Creek 
Buckhorn Creek 
Cache Creek 
Canteen Creek 
Capoose Creek 
Cobbs Creek 
Columbia River from Chief Jo

seph Dam to Wells Dam. 
Columbia River from northern 

Reservation boundary to 
Grand Coulee Dam (Roo
sevelt Lake). 

Columbia River from Grand 
Coulee Dam to Chief Joseph 
Dam 

Cook Creek 
Cooper Creek 
Cornstalk Creek . 
Cougar Creek . 
Coyote Creek 
Deerhorn Creek . 
Dick Creek .. 
Dry Creek 
Empire Creek 
Faye Creek . 
Forty Mile Creek 
Gibson Creek 
Gold Creek 
Granite Creek . 
Grizzly Creek . 
Haley Creek . 
Hall Creek . 
Hall Creek. West Fork . 
Iron Creek 
Jack Creek 
Jerred Creek . 
Joe Moses Creek 
John Tom Creek . 
Jones Creek 
Kartar Creek . 
Kincaid Creek 
King Creek .. 
Klondyke Creek 
Lime Creek . 
Little Jim Creek 
Little Nespelem . 
Louie Creek . 
Lynx Creek 
Manila Creek 
McAllister Creek 
Meadow Creek 
Mill Creek 
Mission Creek . 
Nespelem River . 
Nez Perce Creek 
Nine Mile Creek . 
Nineteen Mile Creek . 
No Name Creek 
North Nanamkin Creek . 
North Star Creek 
Okanogan River from Reserva

tion north boundary to Colum
bia River. 

Olds Creek 
Omak Creek 
Onion Creek 
Parmenter Creek . 
Peel Creek . 
Peter Dan Creek 
Rock Creek 
San Pail River 
Sanpoil, River West Fork 
Seventeen Mile Creek .. 

Class Ill 
Class Ill 
Class Ill 
Class I 
Class Ill 
Class Ill 

Class I 
Class Ill 
Class Ill 
Class I 
Class 11 
Class Ill 
Class Ill 
Class I 
Class Ill 
Class I 
Class Ill 
Class I 
Class II 
Class II 
Class Ill 
Class Ill 
Class II 
Class 
Class 
Class 
Class 
Class 
Class 
Class 
Class 
Class Ill 
Class Ill 
Class I 
Class Ill 
Class Ill 
Class II 
Class Ill 
Class II 
Class ill 
Class Ill 
Class Ill 
Class II 
Class Ill 
Class II 
Class Ill 
Class II 
Class Ill 
Class II 
Class Ill 
Class Ill 
Class !I 

Class I 
Class 
Class 
Class 
Class 
Class 
Class 
Class 
Class 
Class Ill 
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Sliver Cree~ 
S1tdown Creek .. . 
Six Mile Creek ... . 
South Nanamkin Creek 
Spring Creek 
Stapaloop Creek . 
Stepstone Creek . 
Stranger Creek . 
Strawberry Creek. 
Sw1mptkin Creek 
Three Forks Creek 
Three Mile Creek 
Thirteen Mile Creek 
Thirty Mile Creek ... 
Trail Creek . 
Twentyfive Mile Creek .. 
Twentyone Mile Creek 
Twentythree Mile Creek 
Wannacot Creek 
Wells Creek . 
Whitelaw Creek 
Wilmont Creek ... 

12) Lakes: 
Apex Lake 
Big Goose Lake . 
Bourgeau Lake 
Buffalo Lake 

Cody Lake 
Crawfish Lakes . 
Camille Lake 
Elbow Lake 

Fish Lake 
Gold Lake 
Great Western lake 
Johnson lake 
LaFleur Lake 
Little Goose Lake 
Little Owhi Lake 
McGinnis lake .. 
Nicholas Lake 
Omak Lake 
Owhi Lake 
Penley Lake . 
Rebecca Lake 
Round Lake 
Simpson Lake 
Soap Lake 
Sugar Lake 

Summit Lake 
Twin Lakes 

[54 FR 28625. ,July 6. 1989] 

Class Ill 
Class Ill 
Class Ill 
Class Ill 

Class Ill 
Class Ill 
Class Ill 
Class II 
Class Ill 
Class Ill 
Class I 

Class Ill 
Class II 
Class II 
Class Ill 

Class Ill 
Class 111 

Class Ill 
Class Ill 
Class I 
Class Ill 
Class II 

LC 
LC 
LC 

LC 
LC 
LC 
LC 
LC 
LC 
LC 
LC 
LC 
LC 
LC 
LC 
LC 
LC 
SRW 
SRW 
SRW 
LC 
LC 
LC 
LC 
LC 

LC 
SRW 

* 131.36 Toxics criteria for those states 
not complying with Clean Water 
Act section 303(c)(2)(B). 

(al Scope. This section is not a gen
eral promulgation of the section 304(a) 
criteria for priority toxic pollutants 
but is restricted to specific pollutants 
in specific States. 

(b)(l) EPA's Section 304(a) criteria 
for Priority Toxic Pollutants. 
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m 
A B C 0 :J 

Freshwater Saltwater Human Health :5. 
( 10 " risk for carcinogens) a 

Criterion Criterion Criterion Criterion For consumption of: :J 

(#) Compound CAS Number Maxim~~ Continu~1us Max~mu.~ Continu~1us Wate.r & Organisms ~ 
Cone. Cone. Co c. Cone. Organisms Only :J 
(µg/L) (µg/L) (µg/L) (ftg/L) (µg/L) (f1g/L) Q 

81 82 C1 C2 01 02 "'Jl 
+ -- 2. 

1 Antimony................. 7440360: ................... , . .... ........... ....... ..... ...... ......... ................ ........ 14 a 4300 a ~ 
2 Arsenic ... 7440382, 360 m 190 m 69 m . 36 m 0.018 abc , 0.14 abc -
3 Bery!Hum ......... ........ ! 7440417 .............. . ......................... ' . "" ................. I ... ....... ............. n i n ~r 
4 Cadmium ........................ 1 7440439 3.7 e 1.0 e I 42 m , 9.3 m n n 
5a Chromium (Ill) ............ ' 16065831 

1 

550 e 1 180 e i ........ ' n n ~ 
b Chromium (VI) ......... ..... 18540299 1 15 m 10 m 1100 m 50 m n n <t> 

6 Copper ........................... 7440508 i 17 e 11 e 2.4 m . 2.4 m .... . :J 
7 Lead ................. ....... 7439921 · 65 e 2.5 e 210 m' 8.1 m n n 9-
8 Mercury ....... ............ 7439976 2.1 m 0.012 1p 1.8 m 0.025 ip ' 0. 14 0.15 • 
9 Nickel .......... ............ ..... . 7440020 1400 e 160 e i 74 m; 8.2 mi 610 a 4600 a I ' . , 

...,. 10 Selenium .................... 
1 

7782492 20 p , 5 p I 290 m i 71 m ! n . n 
..._. 11 Silver ............................ i 7440224 3.4 e : ......................... , 1.9 m ....................... . 
CTI 12 Thallium 7440280 1 7 a 6 3 a 

13 Zinc ................ ....... 7440666 : 110 e I 100 e 90 m ! 81 m · 
14 Cyanide ....... ............. 57125 I 22 · 5.2 1 1 700 a 220000 aj 
15 Asbestos ....................... , 1332214 I ............. ........ ... .. .. .... , ................. i .... 7,000,000 ! 

fibers/L k ; 
16 2.3.7,8-TCOD (Dioxin) 1746016 . .. . . . . .. . ........ 0.000000013 c' 0.000000014 c 
17 Acrolein .......... ........ 107028 . . .. ......... . ... . .. . . 320 780 
18 Acrylonitrile ........... 107131 .. .... . . ...... ..... .. .. .. . .. ... O 059 ac 0.66 ac 
19 Benzene .. .......... 71432 1.2 ac 71 ac 
20 Bromoform ...... .. ...... 75252 . . .. . 4.3 ac 360 ac 
21 Carbon Tetrachloride .. 56235 ; 0.25 ac ' 4.4 ac 

~~ g~:~~~~~~~::m~ih~~~ ~~:~~~ i :::::::::: :: ::· ::::::. ::: : :::. :::::: : :::: . :: .:: ::::::.·::: ............... :: o ~~oa~ i 210
3°4° a~ 

24 Chloroethane ............... 75003 
25 2-Chloroethylvinyl Ett1er 110758 
26 Chloroform ................... 67663 . . .... ........... . ....... ............. .. ... ........... ....... ......... ......... ...... 5.7 ac 470 ac 
27 Dichlorobromomethane 75274 ...... ... ..... ..... . .. . ...... ..... ..... .... ..... ..... 0.27 ac 22 ac 
28 1, 1-Dichloroethane 75343 ..... ..... .......... . .. .... .. .... '°' 
29 1,2-Dichloroethane ....... , 107062 ....... ...... ... ....... ... ......... ........... 0.38 ac 99 ac -
30 1, 1-Dichloroethylene 75354 ........................ ; ...... . ....... ...... .. ....................... , 0.057 ac 3.2 ac ~ 
31 1,2-Dichloropropane 78875 .......... ........ . . . ..... . (,., 
32 1,3-Dichloropropylene ... 542756 ........ .. . . .. ....... . . .. ... . ... . . ..... ....... 10 a 1700 a o. 
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~ 
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A 

(#) Compound CAS Number 

B 
Freshwater 

c 0 
Saltwater Human Health 

·· -·,---- ·· (10 6 risk for carcinogens) 
Criterion I Criterion I Criterion For consumption of: 

Cone." 1 Cone." Cone." . 
Continuous ! Maximum I Continuous Water & 

(µg/L) I (µg/L) . (µg/L) Organ. isms ' -"'-------+ ' (µg/L) 

" Ethylbe~'"• ········~······· l--;-004~~ I "' J "' • : ~ c11I-· -~·-J--··-. ~~ 

Criterion 
Maximum 
Cone." 
(µg/L) 

Organisms 
Only 
(µg/L) 

02 

34 Methyl Bromide ............ 
1 

74839 .......................... ' ..................... 1 ......................... . 

35 Methyl Chloride ............. ! 74873 ' 1 

36 Methylene Chloride ....... l 75092 
37 1.1.2,2- I 
Tetrachloroethane ................. 79345 · 

38 Tetrachloroethylene ....... 127184 
39 Toluene .......................... 108883 
40 1,2-Trans-Oichloro-
ethylene . . . . .. . . . . . .. . . . . . . . . . . . .. . . . . . . . 156605 

41 1, 1, 1-Trichloroethane .... ' 71556 
42 1, 1,2-Trichloroethane .... 79005 
43 Trichloroethylene . .. ..... .. . 79016 
44 Vinyl Chloride ................ 75014 
45 2-Chlorophenol .. ...... ...... 95578 
46 2.4-0ichlorophenol . . . ..... 120832 
47 2,4-0imethylphenol ........ 105679 
48 2-Methyl-4,6-
Dinitrophenol ......................... 534521 , 

49 2,4-0initrophenol ........... 51285 I 

50 2-Nitrophenol ..... ...... ...... 88755 ' 
51 4-Nitrophenol ................. · 100027 
52 3-Methyl-4-Chlorophenol 59507 
53 Pentachlorophenol ..... .... 87865 13 f: 13 I 7.9 I 

54 Phenol . . . .. . . . . . . . . .. .. . . . . 108952 i 
55 2,4,6-Trichlorophenol ..... 88062 ' 
56 Acenaphthene . .............. 83329 
57 Acenaphthylene ............. 208968 
58 Anthracene .................... 120127 
59 Benzidine .................. ..... 92875 I 

60 Benzo(a)Anthracene . ..... 56553 j 

61 Benzo(a)Pyrene ............. 50328 , 
62 Benzo(b)Fluoranthene ... 205992 I 

n 
4.7 ac 

0.17 ac \ 
0.8 c I 

6800 a 

29000 a 
4000 a 

n 
1600 ac 

11 ac 
8.85 c 

200000 a 

......... ~ I ...................... ~ 

0.60 ac ! 42 ac 
2.7 c. 81 c 

2c 525 c 
..... i ........... ., ............ 

93 a I 790 aj 

13.4 . 765 
70 a! 14000 a 

0.28 ac ! 8.2 acj 
21000 a: 4600000 aj 

2.1 ac: 6.5 ac 

9600 a 110000 a 
0.00012 ac 0.00054 ac 

0.0028 c 0.031 c 
0.0028 c 0.031 c 
0.0028 c 0.031 c 

'°' .... 
c..> .... 
(.., 

°" 

~ 
0 

0 
"Tl 
::itJ 

0 
'::1' 

-"' I -I 
0 
~ 
m 
Q. 
3: 
0 
:::J -



63 Benzo(ghi)Perylene ....... 191242 ............... .......... .......................... ......................... .......................... . ........................ I ........ ................. ;;' 
64 Benzo(k)Fluoranthene ... 207089 , .......................... i ........ ................. •..• .••..•........... ••.. ..................... 0.0028 c i 0.031 c S. 
65 Bis(2-Chloro- O 
6~thox~:~;:~~~o~;ethyl)Ether ; ; ;;!! : ::: :: ::: ::::::: ::: ::::: :: ... ::: ::: :.: ....... ::: ::: ::: ... :·:: :::: ·:::· :: : :: ........ 0:031··~~ ········· ······1·:4 ~~ 3 
67 Bis(2-Chloroiso- ~ 
propyl)Ether ........................... 108601 .......................... i .......... ............. .......................... ....... .... ........... 1400 a 170000 a 0 68 Bis(2-Ethyl- 1 -

hexyl)Phthalate ...................... 117817 .......................... . ......... ................ .......................... .......................... 1.8 ac 5.9 ac 4' 
69 4-Bromophenyl Phenyl ~ 
Ether ................................ 101553 ...... .......... ....... ..... ............ ....... ...... ............... ............ ........... ...................... ......................... ID 

70 Butylbenzyl Phthalate .... 85687 ... . . ... ........... ........ ..... .. . ... .......... .... ....... ... .. .. ...... ........... ..................... !l 
71 2-Chloronaphthalene ... . 91587 .... .. .................. ..... .......................... .......... .............. ........... .......... ....... ..... ()" 
72 4-Chlorophenyl Phenyl 

1 
::l 

7;therct;;y~~~~··::::::::::::::::::::::: ' 
7~~~6~~ ··::::::::::::::: :: ::::: :::::::::::::::::::::::::: I ::::::::::::: ·::::::::::: , :::::::::::::::::::::::::: ······ · · ·0.0028·~ ..... ·· ... 0:031··~ cg 

74 Dibenzo(ah)Anthracene 53703 . ........................ . ......................... j ..............•.••••...••• •••••••••••••••..••..•••.• 0.0028 c 0.031 c ::::i 

;~ ; :;:g:~~:~~~~=~~=~= 5;~~~; :::: :: :::::::::: :.: :::::: : : .:::::::::::::: ' .. ::::· ::: ::::·:::::: : : :::::::::::::::· : :: ; 210~0~ · 11o~io~ .Q 
77 1,4-Dichlorobenzene ..... ; 106467 ......................... , ..... .............. ..... ................... ...... 400 2600 
78 3,3'-Dichlorobenzidine ... ! 91941 ........................ . . ..... .................... .. .................... ! 0.04 ac 0.077 ac 

..+:;:.. ' ' ' ....., 79 Diethyl Phthalate ........... I 84662 ......................... I ... . .... . ...... ........... ....... ..... ... 23000 a 120000 a 
-.1 80 Dimethyl Phthalate 131113 . 313000 2900000 

81 Di-n-Butyl Phthalate ...... 84742 I ......................... I ....................... , ......................... ..... .................... 2700 a 12000 a 
82 2,4-Dinitrotoluene ........... 121142 ......................... , ........................ · ....................... .... ..... ............... 0.11 c 9.1 c 
83 2,6-Dinitrotoluene .......... · 606202 
84 Di-n-Octyl Phthalate ...... 117840 
85 1,2-Diphenylhydrazine . 122667 ...... ........ 0.040 ac 0.54 ac 
86 Fluoranthene ........ 206440 .... ......... ... .. . . ............ 300 a 370 a 
87 Fluorene ....... ........... .... 86737 ...... ........ .. ................... : . .... .... .. ...... 1300 a 14000 a 
88 Hexachlorobenzene ....... 118741 .... . ........ . .... .......................... .. .. ..... . 0 00075 ac 0.00077 ac 
89 Hexachlorobutadiene ..... 87683 ........ .... .... ...... ......... ...... . ....... . ..... 0.44 ac 50 ac 
90 Hexachlorocyclopenta-
diene ...................................... 77474 ....................... .......................... .......................... ............... .......... 240 a 17000 aj 

91 Hexachloroethane ......... 67721 ................... ...... .......................... .......................... .......................... 1.9 ac 8.9 ac 
92 lndeno(1,2,3-cd)Pyrene 193395, ...................................................................... , ... ...................... 0.0028 c 0.031 c 
93 lsophorone .................... 78591 .. ... .. . . ... ..... ..... ... ..... .......... . ......... , . ...... ............. 8.4 ac 600 ac 
94 Naphthalene ......... 91203 
95 Nitrobenzene ............. 98953 .. ... ...... .... ... .... .. .. ....... .. ................. , .. ... ..... ..... 17 a 1900 aj 
96 N-Nitrosodimethylamine 62759 .... ...... ............ ...... ...... ...... ......... .... . ....... ...... . . 0.00069 ac 8.1 ac CO> 
97 N-Nitrosodi-n-Propyl- .... 
amine .................. ........ ......... 621647 ........ ............... .......... ............... ................ ......... . ..... ...... ............. ...... ................... .... ........ ............ !::! 

98 N-Nitrosodiphenylamine 86306 ................ ...... ... . 5.0 ac 16 ac w 
99 Phenanthrene ........ ..... 85018 ..... ............ ........... ............. . ...... ....... .............. ..... ....... ................... 0-
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Environmental Protection Agency 

FOOT~:OTES 

a. Criteria revised to reflect current agen
cy q, * or RID, as contained in the Integrated 
Risk Information System (IRIS>. The fish 
tissue bioconcentration factor <BCFl from 
the 1980 criteria documents was retained in 
all cases. 

b. The criteria refers to the inorganic form 
only. 

c. Criteria in the matrix based on can:ino
genicity tlO 6 risk). For a risk level of 10 '. 
move the decimal point in the matrix value 
one place to the right. 

d. Criteria Maximum Concentration tCMC> 
= the highest concentration of a pollutant to 
which aquatic life can be exposed for a short 
period of time (1-hour average) without dele
terious effects. Criteria Continuous Con
centration (CCC>= the highest concentration 
of a pollutant to which aquatic life can be 
exposed for an extended period of time (4 
days> without deleterious effects. µg L = 
micrograms per liter. 

e. Freshwater aquatic life criteria for these 
metals are expressed as a function of total 
hardness (mg:L as CaCOd. the pollutant·s 
water effect ratio t \VER 1 as definPd in 
§131.36(cl and multiplied by an appropriate 
dissolved conversion factor as define<! in 
§ 131.36(b)(2). For comparative purposes. the 
values displayed in this matrix are shown as 
dissolved metal and correspond to a total 
hardness of 100 mg"L and a water effect ratio 
of 1.0. 

f. Freshwater aquatic life criteria for 
pentachlorophenol are expressed as a func
tion of pH, and are calculated as follows_ 
Values displayed above in the matrix cor
respond to a pH of 7.8. 

CMC = exptl.00.'i(pHl - 4.830J 
CCC= exp(l.005(pH>-5.290> 

g. Aquatic life criteria for these com
pounds were issued in 1980 utilizing the 1980 
Guidelines for criteria development. The 
acute values shown are final acute values 
(FA Vl which by the 1980 Guidelines are in
stantaneous values as contrasted with a CMC 
which is a one-hour average. 

h_ These totals simply sum the criteria in 
each column. For aquatic life. there are 31 
priority toxic pollutants with some type of 
freshwater or saltwater. acute or chronic cri
teria. For human health. there are 85 pri
ority toxic pollutants with either "water + 
fish" or "fish only" criteria. Note that these 
totals count chromium as one pollutant even 
though EPA has developed criteria based on 
two valence states. In the matrix. EPA has 
assigned numbers 5a and 5b to the criteria 
for chromium to reflect the fact that the list 
of 126 priority toxic pollutants includes onlv 
a single listing for chromium. · 

i. If the CCC for total mercury exceeds 
0.012 µg/l more than once in a 3-year period in 
the ambient water, the edible portion of 
aquatic species of concern must be analyzed 

§ 131.36 

to determine whether the concentration of 
methyl mercury exceeds the FDA action 
level (1.0 mg kgl. If the FDA action level is 
exceeded. the State must notify the appro
priate EPA Regfonal Administrator. initiate 
a revision of its mercury criterion in it.s 
water quality standards so as to protect des
ignated uses. and take other appropriate ac-
1 ion such as issuance of a fish consumption 
advisory for the affected area. 

j. No criteria for protection of human 
health from consumption of aquatic orga
nisms (excluding wat.erl was presented in the 
1980 criteria document or in the 1986 Quality 
Criteria for Water. Nevertheless. sufficient 
information was presented in the 1980 docu
ment to allow a calculation of a criterion. 
even though the results of such a calculation 
were not shown in the document. 

k. The criterion for asbestos is the MCL (56 
FR 3526. January 30. 1991 ). 

I. [Resern•d: Thie; letter not u:;;ed as a foot
note.] 

m. Criteria for these metals are expressed 
a:; a function of the water effect ratio, WER. 
as defined in 40 CFR 131.36(c). 

CMC' =- column Bl or Cl value x WER 
CCC' "' column B2 or C2 value x WER 

n. EPA is not promulgating human health 
u·iteria for this ('Ontaminant. However. per
mit authorities should address this contami
nant in NPDES permit actions using the 
State's existing narrative criteria for toxics. 

o. [Reserved: This letter not used as a foot
note.] 

p. Criterion expressed as total recoverable. 
q. This criterion applies to total PCBs < e.g .. 

the sum of <lll cong·ener or isomer or homo
log or A rod or analyses l. 

Ch;:\E}{:\L Nun:-.; 

1. This eh art lists all of EPA 's priority 
toxic pollutants whether or not criteria rec
ommendations are available. Blank spaces 
indicate the absence of criteria recommenda
tions. Because of variations in chemical no
menclature systems. this listing of toxic pol
lutants does not duplicate the listing· in Ap
pendix A of 40 CFR Part 423. EPA has added 
the Chemical Abstracts Service (CASl reg
istry numbers. which provide a unique iden
tification for each chemical. 

2. The following chemicals have 
org·anoleptic based criteria recommendations 
that are not included on this chart (for rea
sons which are discussed in the preamble): 
copper. zinc. chlorobenzene. 2-chlorophenol. 
2.4-dichlorophenol. acenaphthene. 2.4-
dimethylphenol. 3-methyl-4-chlorophenol. 
hexachlorocyclopentadiene. 
pentachlorophenol. phenol. 

3. For purpose::< of this rulemaking. fresh
water criteria and saltwater criteria apply as 
specified in 40 CFR 131.36(cl. 

Non; TC• f'_-\H.-\C'R.-\PI-I (B)(li: On April 14. 
1995. the Environmental Protection Agency 
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§ 131.36 

issued a stay of certain criteria in paragraph 
(bl(ll of this section as follows: the criteria 
in columns B and C for arsenic. cadmium. 
chromium (VI). copper, lead. nickel, silver. 
and zinc: the criteria in Bl and Cl for mer
cury: the criteria in column B for chromium 
<IIIJ: and the criteria in column C for sele
nium. The stay remains in effect until fur
ther notice. 

Cadmium 
Chromium (Ill) . 
Copper 
Lead 
Nickel 
Silver .. 
Zinc 

Me1al 

1.128 
08190 
0.9422 

1.273 

T 
! 

........... 11 0.8460 
1.72 . 

. L. --·-~~~L 

40 CFR Ch. I (7-1-04 Edition) 

<'.!.1 Factors for Calculating Hardness-De
pendent. Freshwater Metals Criteria 

CMC=WER exp m.dlil(hardnessl]+b,} x 
Acute Conven.;ion Fact.or 

CCC=WER exp { mdlnChardness1]+bc} x 
Chronic Conversion Factor 

Final CMC and CCC values should be rounded 
to two significant figures. 

m, b, 

-3.828 : 0.7852 : 
3.688 0.8190 1.561 

-1 .464 0 8545 -1.465 
-1 460 1273 --4. 705 ' 
3.3612 08460 1.1645 i 

0-8
6

~-~-~-i -·· 0 ~~~~-~ __ _01~J_ 

Freshwater conversion 
factors 

Acute Chronic 
-------

"0.944 "0.909 
0.316 0.860 
0 960 0.960 

"0791 "0 791 
0.998 0.997 

0.85 "N/A 
0.978 0.986 

Note to table: The term "exp" represen1s 1he base e exponential function. 
Footnotes to table: 
·'The freshwater conversion factors (CF) for cadmium and lead are hardness-dependent and can be calculated for any hard-

ness [see lim1tat1ons in§ 131.36(c)(4)] using 1he following equations: 
Cadmium 
Acu1e: CF=1.136672-[(ln hardness)(0.041838)] 
Chronic: CF=1.101672-[(ln hardness)(0.041838)] 
Lead (Acu1e and Chronic) CF= 1 46203-[(ln hardness)(0.145712;] 
"No chronic criteria are available tor silver. 

(c) Applicability. (lJ The criteria in para
gTaph (bJ of this section apply to the States· 
designated uses cited in paragraph (di of this 
section and supersede any criteria adopted 
by the State, except when State regulations 
contain criteria which are more stringent for 
a particular use in which case the State's 
criteria will continue to apply. 

(2) The criteria established in this section 
are subject to the State's g·eneral rules of ap
plicability in the same way and to the same 
extent as are the other numeric toxics cri
teria when applied to the same use classi
fications including mixing zones. and low 
flow values below which numeric standards 
can be exceeded in flowing fresh waters. 

(il For all waters with mixing zone regula
tions or implementation procedures, the cri
teria apply at the appropriate locations 
within or at the boundary of the mixing 
zones; otherwise the criteria apply through
out the waterbody including at the end of 
any discharge pipe, canal or other discharg'e 
point, 

(ii) A State shall not use a low flow value 
below which numeric standards can be ex
ceeded that is less stringent than the fol
lowing for waters suitable for the establish
ment of low flow return frequencies (i.e .. 
streams and rivers): 

AQUATIC LIFE 
Acute criteria (CMCl 1Q10 or 1 B 3 
Chronic criteria 7 Q 10 or 4 B 3 

(CCC) 
Hl:MAN HEALTH 

Non-carcinogens 30 Q 5 

Carcinogens 

Where: 

Harmonic mean flow 

CMC-criteria maximum concentration-the 
water quality criteria to protect against 
acute effects in aquatic life and is the 
highest instream concentration of a pri
ority toxic pollutant consisting of a one
hour average not to be exceeded more than 
once every three years on the average: 

CCC-criteria continuous concentration-the 
water quality criteria to protect against 
chronic effects in aquatic life is the high
est instream concentration of a priority 
toxic pollutant consisting of a 4-day aver
age not to be exceeded more than once 
every three years on the average: 

1 Q 10 is the lowest one day flow with an av
erage recurrence frequency of once in 10 
years determined hydrologically: 

1 B 3 is biologically based and indicates an 
allowable exceedence of once every 3 years. 
It is determined by EPA's computerized 
method (DFLOW modell: 

7 Q 10 is the lowest average 7 consecutive day 
low flow with an average recurrence fre
quency of once in 10 years determined 
hydrologically: 

4 B 3 is biologically based and indicates an 
allowable exceedence for 4 consecutive 
days once every 3 years. It is determined 
by EPA's computerized method (DFLOW 
model): 

30 Q 5 is the lowest average 30 consecutive 
day low flow with an average recurrence 
frequency of once in 5 years determined 
hydrologically; and the harmonic mean 
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now is a long term mean now value cal
culated by dividing the num!Jer or daily 
nowo; analyzed by the :<um of the redp
rocalf; of those dailv flows. 

(iii) If a State does not have such a 
low flow value for numeric standards 
compliance. then none shall apply and 
the criteria included in paragraph idl 
of this section herein apply at all 
flows. 

(3) The aquatic life criteria in the 
matrix in paragraph (bl of this sedion 
apply as follows: 

(il For waters in which the salinity is 
equal to or less than 1 part per thou
sand 95°;, or morP of the time. the ap
plicable criteria an' the freshwater cri
teria in Column B: 

(ii) For waters in which the salinit.v 
is equal to or greater than 10 parts per 
thou:oand 95° .. ;, or more of the time. the 
applicable criteria are the salt.water 
criteria in Column C: and 

(iii i For waters in which the salinity 
is between 1 and 10 parts per thousand 
as de fined in paragraphs ( c lC3) (i) and 
lii 1 of this section. tht' applicable cri
t.eria are the mon~ stringent of the 
freshwater or sal tw<tt.er criteria. How
ever. the Regional Administrator may 
approve the use of the alternative 
freshwater or saltwate1· criteria if sci
entifically defensible information and 
<lat.a clemonstrate that on a site-spe
cific basis the biolog·y of the waterl.iody 
i:o dominated by freshwater aquat.k life 
and that freshwater criteria are more 
appropriate: or conversely. the biology 
of the waterbody is dominated by salt
water a(iuatic life and that saltwater 
criteria are more appropriate. 

t·ll Application of metals criteria. (i l 
For purposes of calculating freshwater 
aquatic life criteria for metals from 
the equations in paragraph (b)(2l of 
this f-ection. the minimum hardness al
lowed. for use in those equations ::;hall 
not be less than 25 mg!l. as calcium 
carbonate. even if the actual ambient 
hardness is less than 25 mg!l as calcium 
carbonate. The maximum hardness 
value for use in those equations shall 
not exceed 400 mg:l as calcium car
bonate. even if the actual ambient 
hardness is greater than 400 mgl as 
calcium carbonate. The same provi
sions apply for calculating the metals 
criteria for the comparisons provided 

§ 131.36 

for in paragTaph !Cl(3)(iii 1 of this sec
tion. 

(ii l The hardness values used shall be 
l'Onsistent with the design discharge 
conditions established in paragraph 
\<.'l(2) of this section for flows and mix
ing zones. 

!iii l Except where otherwise noted. 
the criterLt for metals <compounds #2. 
#i-# 11. and #13. in paragraph !bl of 
this section\ are expressed as dh;solved 
metal. For purposes of calculating
'1.ltUatic lif•' criteria for metals from 
the equations in footnote m. in the cri
\t'ria matrix in paragTaph \b)(ll of thb 
~Pction ancl the equations in para~ 

~rnphs !1Jii2) of this section. the water
d'fect ratio is computed as a ::ipecifk 
pollutant's acute or chronic toxicity 
\·aJues measured in water from the sitP 
l'Overed by the standard. divided by the 
respective' acute or chronic toxicit;.· 
nllue in lalmratory dilution watt'l'. 

! cl l Critcrw for S'pecific Jurisd/C'tions--
d l Rhode !s/crnr/, EI'A Rcpion !. 1i1 All 
waters assigned to the following use 
l'lassi.fications m the Water Qualit;.· 
Hegulations for Wat.er Pollution Con
trol adopkd under Chapters 46 12. 42 
17.1. and 42 35 of the General Laws of 
H.hode Island are subject to thP criteria 
rn paragrnph !d)(lHiil of thfa sPction. 
\\·ithout ex,·ept.ion: 

6.21 FrPshwatt·r 
Clas.~ A . 
Claso; B 
Cla~::. C 

6.22 :c;altwatet" 
C1;1s,.; SA 

Class SB 
Clas;..; ::>C 

iiil The following criteria from the 
matrix in paragraph (bidl of this sec ... 
t ion apply t.o the use classifications 
identified in paragraph 1dii1)(i1 of thb 
,;ect.ion: 

Use class1f1C;atlor l\ppl1cable ccitena 

(iii) The human health criteria shall 
be applied at the 107 "';"'"-~" risk level. 
consistent with the State policy. To 
determine appropriate value for car
cinogens, see footnote c in the criteria 
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matrix in paragraph (b)(ll of this sec
tion. 

(2) Vermont, EPA Region 1. (i) All wa
ters assigned to the following use clas
sifications in the Vermont W::\.ter Qual
ity Standards adopted under the au
thority of the Vermont Water Pollu
tion Control Act no V.S.A .. Chapter 47> 
are subject to the criteria in paragraph 

Use classifica1ion 

1 Classes A1. A2. 81. 82. 83 

40 CFR Ch. I (7-1-04 Edition) 

(d)(2l!ii) of this section. without excep
tion: 

Class A 
C!af5s B 
Clas~ C 

(ii l The following criteria from the 
matrix in paragraph (b)(l) of this sec
tion apply to the use classifications 
identified in paragraph fdH2Hi) of this 
section: 

Applicable criteria 

These class1flcat1on are assigned the criterion in 
· Column 82-#105 

-- . 

(iii) The human health criteria shall 
be applied at the State-proposed 10 - '' 
risk level. 

(31 New Jersey, EPA Region 2. !il All 
waters assigned to the following use 
classifications in the New Jersey Ad
ministrative Code (N .J .A.C. I 7:9-4.1 et 
seq .. Surface Water Quality Standards. 
are subject to the criteria in paragraph 
(d)(3)(ii) of this section. without excep
tion. 

N.J.A.C. 7:9-4.12!bl: Class PL 
N.J.A.C. 7:9-4.12tcJ: Class FW2 
N.J.A.C. 7:9-4.12!dJ: Class SEl 

Use classification 

1 Freshwater Pinelands. FW2 

:\_,J A.C. 7:9 4.12le): Class SE2 
:\_,J AC' 7:9-4.l21fJ: Clas8 SE3 
:t\ .. J.A.C. 7:9-4.12!gl: Class SC 
l'i.J.A.C. 7:9-4.13ia): Delaware River Zones lC. 

lD. and lE 
N .. J.A.C. 7:9-4.13(bi: Delaware River Zone 2 
l\' .. J.A.C' 7:9--4.131cl: Delaware River Zone 3 
:!\" .. J.A.C' 7:9-4.13icli: Delaware River Zone 4 
.l\.,J.A.C. 7:9-4.13!el: Delaware River Zone 5 
K .. J.A.C'. 7:9 4.13lfl: Delaware River Zone 6 

Iii 1 The following criteria from the 
matrix in paragraph ( b )(1) of this sec
tion apply to the use classifications 
identified in paragraph (d)(3)(i l of this 
section: 

Applicable criteria 

These class1f1cat1ons are each assigned the criteria in: 
i Column 81-2. 4. Sa. Sb. 6-11 13 
i1. Column 82-#2. 4. Sa. Sb. 6-10. 13 
iii Column D1- ii125b at a 10 '·risk level. 
1v. Column D2-#125b at a 10 " risk level. 
v Column D2-#23. 30. 37. 42. 87. 89. 93 and 105 at a 10 

risk level 
2. PL (Saline Water Pinelands). SE1. SE2. SE3. SC. Delaware : These classificat1ons are each assigned the criteria in· 

Bay Zone 6. 

3. Delaware River Zones 1 C. 1 D. 1 E. 2. 3. 4. and 5 

4. Delaware River Zones 3. 4. and 5 

(iii) The human health criteria shall 
be applied at the State-proposed 10 6 

risk level for EPA rated Class A. B 1, 

and B2 carcinogens; EPA rated Class C 
carcinogens shall be applied at 10 ' 

i. Column C1---#2. 4. Sb 6-11 13 
ii Column C2-#2. 4. Sb. 6-10. 13 
11i. Column D1- #12Sb at a 10 '"nsk level. 
iv Column D2-#12Sb at a 10 .. " nsk level. 
v. Column D2-#23. 30. 37, 42. 87, 89. 93 and 10S at a 10-' 

risk level 
. i. Column 81-none. 

ii. Column 82-none. 
111. Column D1-none 
iv. Column D2-none 
These class1f1cat1ons are each assigned the criteria in: 

· i. Column C1-none 
i1. Column C2-none. 
iii. Column D2-none. 

risk level. To determine appropriate 
value for carcinogens. see footnote c. in 
the matrix in paragraph (b)(l) of this 
section. 
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(4) Puerto Rico, EPA Region 2. <il All 
waters assigned to the following use 
classifications in the Puerto Hico 
Water Quality Standards (promulgated 
by Resolution Number R-83-5-2l are 
subject to the criteria in paragraph 
<d)(4l<iiJ of this section. without excep
tion. 

Article 2.2.2-Class SB 
Article 2.2.3-Class SC 
Article 2 2.4·-Class SD 

<ii l The following· criteria from the 
matrix in paragraph \bl(l) of this sec
tion apply to the use classifications 
identified in paragTaph UlH'1Hil of this 
section: 

Use classification Applicable lTileria 

Class 8D This Classification is 

1 Class C 

assig·necl criteria in: 
Column Bl-· all. ex

cept: 10. 102. 105. 
107. 108. 111 112. 
113. 11.5. 117. and 
126. 

Column B2 · <Ill. ex
cept: 105. 101. 108. 
112. 11:3. llS. nnd 
117. 

Column Dl-·-<111. ex
cept: 6. 14. 105. 
112. 118. an'l 115. 

Column D2--all. ex
cept: 14, 105. 112. 
113. and 115. 

Use classification 

<iii l The human health criteria shall 
be applied at the State-acloptecl 10 '' 
risk level. 

(6J Florida, EPA Region 4. 
(i) All waters assigned to the fol

lowing use classifications in Chapter 
17-301 of the Florida Administrative 
Code <i.e.. identified in Section 17-
302.600) are subject to the criteria in 
paragraph < d)( 6)(ii l of this section. 
without exception: 

Class I 
Class II 
Class III 

§ 131.36 

!Jse classification Applicable criteria 

Class SB. Class SC TheRe ClassificationR 
are assigned criteria 
in: 

Column Cl --all. ex
cept. 4. 5b. 7. 8. 10. 
11. 13. 102, 105, 107. 
108. 111. 112. 113. 
115. 117. and 126. 

Column C2--all. ex
cept: 4. Sb. 10. 13. 
108. 112. 113. 115. 
arnl 117. 

Column D2 all. ex
cept: 14. 105. 112. 
113. and 115. 

(iiiJ The human health criteria shall 
l>e applied at the State-proposed 10 ' 
l'isk level. To <let.ermine appropriate 
Yalue for carcinogens. see footnote c. in 
the criteria matrix in paragraph (b)(l) 
of this st:>ct.ion. 

(5l Dislr'ict of Columbia, EPA Region 3. 
(i) All waters assigned to the fol

lowing· use classifications in chapter 11 
Title 21 DCMH.. \Vater Quality Stancl
a,rds of t.lw District of Columbia are 
subject t.o the criteria in paragTaph 
1d)(5HiiJ of this section. without excep
tion: 

llOl.2 Clas,; C' water;; 

(ii l The following· criteria from the 
matrix in paragraph (b)(l) of this sec
tion apply to the use classification 
identified in paragraph (d)(5J<il of this 
.':\ection: 

Applicable criteria 

This classification is assigned the additional criteria 1n: 
'Column 82. #10 118 126 

tii l The following criteria from the 
matrix paragTaph \b)(l) of this section 
apply to the use classifications identi
fied in paragTaph <dH6l<i l of this sec
t.ion: 

U;ie classification 

Cl8.KS l 

Class lI 
Class III (marine) 

Applica!Jle criteria 

This classification i::; 
assigned the cri
teria in: 
Column Dl-#16 

This classification is 
assigned the cri
teria in: 
Column D2--#16 
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Use classification Applicable criteria 

Class III (freshwaterl This classification is 
assignee! the cri
teria in: 

Column IJ2---#16 

(iiiJ The human health criteria shall 
be applied at the State-adopted 10 '' 
risk level. 

(7) [Reserved] 
(8) Arkansas. EPA Region r;_ 
(il All waters assigned to the fol

lowing use classification in section 4C 
<Waterbody uses> identified in A1·kan
sas Department of Pollution Control 
and Ecology's Regulation No. 2 as 
amended and entitled_ "Reg·uJation Es
tablishing Water Quality Standards for 
Surface Waters of the State of Arkan
sas" are subject to the criteria in para
graph (dH8Hiil oft.his section. without 
exception: 

Extraorclinary Resource \Yaters 
Ecologically Sensitive Wat.erbody 
Natural and Scenic Watenvays 
Fisheries: 

(lJTrout 
(21 Lakes and Resen-oirs 
1 3) S trearns 

1 al Ozark Hig·hlancls Ecoregion 
1b1 Boston Mountaim; Ecoregion 
1 c) Arkansas River \'alley Ecoregion 
1 cl l Ouachita Mountains J<;corng·ion 
re 1 Typical Gulf Coastal Ecoreg·ion 
lfl Spring Wate1·-influencecl Gulf Coastal 

Ecoreg-ion 
rgl Least-altered Delta Ecorpg·ion 
rhl Chctnnel-alterecl Delta Ecoregion 

Domestic Water Supply 

(ii) The following criteria from the 
matrix in paragTaph !b)(ll of this sec
tion apply to the use classification 
identified in paragraph <clH8Hii of this 
section: 

Gse classification 

Extraordinary Re
source Waterc; 

Ecologically Sensitive 
Water body 

Natural and Scenic \Va
terways 

Fisheries: 
(1) Trout 

Applicable criteria 

Use classification 

1. Sections (2)(A). (2)(8). (2)(C). (4) 

2. Section (3) . 

40 CFR Ch. I (7-1-04 Edition) 

Use classification 

r 21 Lakes and Res
ervoirs 

'3i Streams 
laJ Ozark Highlands 

Ecoregion 
r l> I Boston Moun

tains Ecoregion 
1c1 Arkansas River 

\"alley Ecoreg'ion 
1di Ouachita Moun

tains Ecoreg'ion 
1e1 Typical Gulf 

Coastal 
Ecoregion 

1 f1 Spring Water-in-
fluenceil Gulf 
Coastal 
Ecorng·ion 

1g1 Least-altered 
Delta Ecoregion 

1 h J Channel-altered 
Delta El'oregion 

Applicable criteria 

These uKe~ <ire 
each assignecl the 
criteria in

Column Bl -#L 
,'ia .. 'iii_ 6. 7. 8. 
9. 10. 11. 13. H 

Column B2-#4. 
.)a_ 5b_ 6_ 7. 8. 
9. 10. 13. 1'I 

,gl Kansas. El'A Region 7. 
ri 1 All waters assigned to the fol

lowing· use classification in the Kansas 
Depan.rnent of Health and Environ
ment regulations. K.A.R. 28--16-28b 
through K.A.R 28 16-28f. are suhject to 
the criteria in paragraph <dH9Hiil of 
this section. without exception. 
Section 1211A1-Special Aquatic Life Cf<e Wa

t en: 
Section 1211BJ--Expecterl Aquatic Life Use 

Waters 
Section 1211CJ Restricted Artuatic Life Use 

Waters 
Section 13J-·--·Dornestic Water Supply. 
Section <4J-Food Procurement Use_ 

r ii) The following criteria from the 
matrix in paragraph (b)(l) of this sec
tion apply to the use classifications 
identified in paragraph !dH9Hil of this 
section: 

Applicable criteria 

These class1f1cations are each assigned criterra as follows: 
i. Column 81. #2. 
11. Column 02. #12. 21, 29. 39, 46. 68. 79 81. 86. 93. 104, 

114. 118. 
This classification 1s assigned all criteria in 
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Use classification 

(iiiJ The human health criteria shall 
be applied at the State-adopted 10 '' 
risk level. 

110\ California. EPA Region .9. 
(i) All waters assig·ned any aquatic 

life or human health use classificati.ons 
in the Water Quality Control Plans for 
the various Basins of the State ("Basin 
Plans"). as amended. adopted by the 
California State Water Resources Con
trol Board <"SWRCB"\. except for ocean 
waters covered by the Water Quality 
Control Plan for Ocean Waters of Cali
fornia ("Ocean Plan"l adopted by the 
SWRCB with resolution Number 90--27 
on March 22. 1990. are subject to the 
criteria in paragraph (d)(l0)(iil of this 
section. without exception. These cri
teria amend the portions of the exist
ing State standards contained in the 
Basin Plans. More particularly these 
criteria amend water quality criteria 

Water and use classification 

§ 131.36 

Applicable crrterra 

Column D1. all except #1 9, 12 14. 15. 17. 22 33 36. 39. 44 
75. 77. 79. 90. 112 113. and 115. 

contained in the Basin Plan Chapters 
specifying water quality objectives 
t the State equivalent of federal water 
quality criteria) for the toxic pollut
ants identified in paragraph (dHlOHiil 
of this section. Although the State has 
adopted several use designations for 
each of these waters. for purposes of 
t.his action. the specific standards to be 
applied in paragraph (d)(l0)(iil of this 
section are based on the presence in all 
waters of some aquatic life designation 
and the presence or absence of the 
MUN use designation <Municipal and 
domestic supply). (See Basin Plans for 
more detailed use definitions.) 

(ii) The following criteria from the 
matrix in paragraph (b)(l) of this sec
tion apply to the water and use classi
fications defined in paragraph <dHlOHil 
of this section and identified below: 

Applicable criteria 

Waters of the State defined as bays 01· estuaries except the 
Sacramento-San Joaquin Delta and San Francisco Bay 

These waters are assigned the 
criteria in: 

Waters of the Sacramento-San Joaquin Delta and waters of 
the State defined as inland (i.e .. all surface waters of the 
State not bays or estuaries or ocean> that include a MUN 
use designation 

Waters of the State defined as inland without an MUN use 
designation 

425 

Column Bl---pollutants 5a 
and 14 

Column B2 · pollutants 5a 
and 14 

Column Cl-- pollutant 14 
Column 02---pollutant 14 
Column D2--pollutants 1. 

12. 17, 18. 21, 22, 29. 30, 32. 
33, 37. 38. 42-44, 46, 48, 49. 
54. 59. 66. 67' 68. 78-82. 85, 
89. 90. 91. 93. 95, 96. 98 

These waters are assigned the 
criteria in: 

Column Bl-pollutants 5a 
and 14 

Column B2-pollutants 5a 
and 14 

Column DI-pollutants 1. 
12, 15. 17. 18, 21. 22, 29, 30. 
32. 33, 37. 38, 42-48, 49, 59. 
66, 67, 68. 78-82. 85, 89, 90. 
91. 93, 95, 96, 98 

These waters are assigned the 
criteria in: 

Column Bl--pollutants 5a 
and 14 

Column B2-pollutants 5a 
and 14 
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Water and use classification 

Waters of the San Joaquin River from the mouth of the 
Merced River to Vernalis 

Waters of Salt Sloug·h. Mud Slough rnorthJ and the San Joa
quin River, Sack Dam to the mouth of the Merced River 

Waters of San Francisco Bay upstream to and including
Suisun Bay and the Sacramento-San Joaquin Delta 

All inland waters of the United States or enclosed hays and 
estuaries that are waters of the United States that include 
an MUN use designation and that the State has either ex
cluded or partially excluded from coverage under its \Yater 
Quality Control Plan for Inland Surface Waters of Cali
fornia. Tables 1 and 2. or its Water Quality Control Plan 
for Enclosed Bays and Estuaries of California. Tables 1 and 
2. or has deferred applicability of those tables. <Category 
(a). (b). and (cl waters described on page 6 of Water Quality 
Control Plan for Inland Surface Waters of California or 
page 6 of its Water Quality Control Plan for Enclose<l Bays 
and Estuaries of California. l 

All inland waters of the United States that do not include an 
MUN use designation and that the State has either ex
cluded or partially excluded from coverage under its Water 
Quality Control Plan for Inland Surface Waters of Cali
fornia. Tables 1 and 2, or has deferred applicahilit.y of these 
tables. (Category Cal. (bl. and (C) waters described on page 6 
of Water Quality Control Plan for Inland Surface Waters of 
California.) 
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Applicable criteria 

Column D2-pollutants 1. 
12, 17. 18, 21. 22. 29, 30, 32, 
33. 37. 38, 42-44. 46. 48. 49, 
54. 59. 66. 67. 68. 78-82. 85. 
89. 90. 91. 93. 95. 96. 98 

In addition to the criteria as
signed to these waters else
where in this rule. these wa
ters are assigned the cri
teria in: 

Column B2-pollutant 10 
In addition to the criteria as

signed to these waters else
where in this rule. these wa
ters are assigned the cri
teria in: 

Column Bl-pollutant 10 
Column B2-pollutant 10 

These waters are assigned the 
criteria in: 

Column Bl--pollutants Sa. 
10* and 14 

Column B2-pollutants Sa. 
10* and 14 

Column Cl--pollutant 14 
Column C2-pollutant 14 
Column D2-pollutants 1. 

12. 17. 18. 21. 22. 29. 30. 32. 
33. 37. 38. 42-44. 46. 48. 49. 
54. S9. 66, 67. 68, 78--82. 85, 
89. 90. 91. 93, 95. 96. 98 

These waters are assigned the 
criteria for pollutants for 
which the State does not 
apply Table 1 or 2 stand
ards. These criteria are: 

Column Bl-all pollutants 
Column B2-all pollutants 
Column Dl-all pollutants 

except #2 

These waters are assigned the 
criteria for pollutants for 
which the State does not 
apply Table 1 or 2 stand
ards. These criteria are: 

Column Bl-all pollutants 
Column B2-all pollutants 
Column D2-all pollutants 

except #2 



Environmental Protection Agency § 131.36 

Water and use classification Applicable criteria 

All enclosed bays and estuaries that are waters of the United 
States that do not include an MUN designat.ion and that 
the State has either excluded or partially excluded from 
coverage under its Water Quality Control Plan for Inland 
Surface Waters of California, Tables 1 and 2, or its Water 
Quality Control Plan for Enclosed Bays and Estuaries of 
California. Tables 1 and 2, or has deferred applicability of 
those tables. (Category (a), (b), and (c) waters described on 
page 6 of Water Quality Control Plan for Inland Surface 
Waters of California or page 6 of its Water Quality Control 
Plan for Enclosed Bays and Estuaries of California. l 

These waters are assigned the 
criteria for pollutants for 
which the State does not 
apply Table 1 or 2 stand
ards. These criteria are: 

Column Bl-all pollutants 
Column B2-all pollutants 
Column Cl-all pollutants 
Column C2-all pollutants 
Column D2-all pollutants 

except #2 
*The fresh water selenium criteria are included for the San Francisco Bay estuary because 

high levels of bioaccumulation of selenium in the estuary indicate that the salt water cri
teria are underprotective for San Francisco Bay. 

(iiil The human health criteria shall 
be applied at the State-adopted 10- 6 

risk level. 
(11) Nevada, EPA Region 9. (i) All wa

ters assigned the use classifications in 
Chapter 445 of the Nevada Administra
tive Code (NACl, Nevada Water Pollu
tion Control Regulations, which are re
ferred to in paragraph (d)(ll)(iil of this 
section, are subject to the criteria in 
paragraph (d)(ll)(ii) of this section. 
without exception. These criteria 
amend the existing State standards 

Water and use classification 

Waters that the State has included in NAC 
445.1339 where Municipal or domestic supply 
is a designated use 

Waters that the State has included in NAC 
445.1339 where Municipal or domestic supply 
is not a designated use 

(iiiJ The human health criteria shall 
be applied at the 10-' risk level, con
sistent with State policy. To determine 
appropriate value for carcinogens. see 
footnote c in the criteria matrix in 
paragraph (b)(l) of this section. 

(12) Alaska, EPA Region 10. 
(i) All waters assigned to the fol

lowing use classifications in the Alaska 
Administrative Code (AAC), Chapter 18 
(i.e., identified in 18 AAC 70.020) are 
subject to the criteria in paragraph 
(dl(l2)(in of this section. without ex
ception: 

70.020.(1) <Al Fresh Water 

contained in the Nevada Water Pollu
tion Control Regulations. More par
ticularly. these criteria amend or sup
plement the table of numeric standards 
in NAO 445.1339 for the toxic pollutants 
identified in paragraph <d)(llHii> of 
this section. 

(ii) The following criteria from ma
trix in paragraph (b)(l) of this section 
apply to the waters defined in para
gTaph (d)(lll(i) of this section and iden
tified below: 

Applicable criteria 

These waters are assigned the criteria in: 
Column Bl---pollutant #118 
Column B2-pollutant #118 
Column Dl-pollutants #15, 16. 18, 19, 20, 
fil,~.~.~.~.W.M.~,~,~.~-~-
58-62, 64. 66, 73. 74. 78. 82, 85. 87-89. 91. 92. 
96. 98. 100, 103. 104. 105. 114, 116, 117. 118 

These waters are assigned the criteria in: 
Column Bl--pollutant #118 
Column B2-pollutant #118 
Column D2-all pollutants except #2. 

70.020.(1) (Al Water Supply 
(i) Drinking, culinary, and food processing. 
(iii) Aquaculture; 

70 020.(lJ (Bl Water Recreation 
(i) Contact recreation. 
(iil Secondary recreation; 

70.020.(1) (CJ Growth and propagation of 
fish, shellfish. other aquatic life. and 
wildlife 

70.020.(2) (Al Marine Water 
70.020.(2) CAl Water Supply 

(i) Aquaculture, 
70.020.(2) (Bl Water Recreation 

(il contact recreation. 
Ciil secondary recreation: 

70.020.(2) (Cl Growth and propagation of fish, 
shellfish. other aquatic life. and wildlife: 
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70.020.(2) (D) Harvesting for consumption of 
raw mollusks or other raw aquatic life. 

(ii) The following criteria from the 
matrix in paragraph (b)(l) of this sec
tion apply to the use classifications 
identified in paragraph (d)(12l(i) of this 
section: 

Use classification 

(lHAl i 

(ll(Al iii 

{l)(Bli. (lJ(Bl ii. 
(ll(CJ 

(2)(A) i, (2)(Bli, and 
(2)(Blii. (2)(Cl. 
(2)(D) 

Applicable criteria 

Column Bl-·#9. 10. 13. 
53. and 126 

Column B2-#10 
Column Dl 
#'s 16. 18-21. 23. 26, 27. 

29. 30. 32. 37. 38, 42--44. 
53. 55. 59-62. 64. 66. 68. 
73, 74. 78, 82, 85. 88. 89, 
91-93. 96. 98. 102-105, 
107-111, 117-126 

Column Bl--#9, 10. 13. 
53. and 126 

Column B2-#10 
Column D2 
#'s 14. 16. 18--21. 22. 23. 

26. 27. 29. 30, 32, 37, 38, 
42--44, 46, 53. 54, 55. 59-
62. 64. 66, 68. 73. 74. 78. 
82, 85, 88-93. 95. 96. 98. 
102-105. 107 -111. 115-
126 

Column Bl--#9. 10. 13. 
53. and 126 

Column B2-#10 
Column D2 
#'s 14. 16. 18-21, 22. 23. 

26. 27. 29. 30. 32. 37, 38. 
42-44. 46. 53. 54. 55. 59-
62. 64, 66, 68. 73. 74. 78. 
82. 85, 88--93. 95. 96. 98, 
102-10,5. 107-111. 115-
126 

Column Cl-#9. 10. 13. 
and 53 

Column C2---#10 
Column D2 
#·s 14. 16. 18-21. 22. 23. 

26. 27. 29. 30. 32. 37. 38. 
42-44. 46. 53. 54. 55. 59-
62, 64, 66. 68. 73. 74. 78. 
82. 85. 88-93. 95. 96. 98. 
102-105. 107 -111. 115-
126 

(iii) The human health criteria shall 
be applied at the State-proposed risk 
level of 10-'. To determine appropriate 
value for carcinogens, see footnote c in 
the criteria matrix in paragraph (b )( 1) 
of this section. 

(13) [Reserved] 
(14) Washington, EPA Region 10. 
(i) All waters assigned to the fol

lowing use classifications in the Wash
ington Administrative Code (WACJ. 

40 CFR Ch. I (7-1-04 Edition) 

Chapter 173-201 <Le., identified in WAC 
173 201-045) are subject to the criteria 
in paragraph (d)(l4)(ii) of this section. 
without exception: 

173-201-045 
Fish and Shellfish 
Fish 
\Vater Supply (domestic) 
Recreation 

(ii) The following criteria from the 
matrix in paragraph (b)(l1 of this sec
tion apply to the use classifications 
identified in paragraph (d)(14)(i) of this 
section: 

Use classification Applicable criteria 

Fish and Shellfish: These classifications 
Fish are assigned the cri

teria in: 
Column C2-6. 14 
Column D2-all 

Water Supply (do- These classifications 
mes tic> are assigned the cri

teria in: 
Column Dl-all 

Recreation This classification is 
assigned the criteria 
in: 

Column D2--Marine 
waters and 
freshwaters not 
protected for do
mestic water sup
ply 

<iii l The human health criteria shall 
he applied at the State proposed risk 
level of 10 '" 
157 FR 60910. Dec. 22. 1992: 58 FR 31177. June 
1. 1993. as amended at 58 FR 34499, June 25, 
1993: 58 FR 36142, July 6. 1993: 60 FR 22229, 
22235. May 4. 1995; 60 FR 44120, Aug. 24, 1995: 
61 FR 60617. Nov. 29. 1996: 62 FR 52927. Oct. 9, 
1997: 62 FR 53214. Oct. 10. 1997: 63 FR 10144. 
Mar. 2. 1998: 64 FR 61193. Nov. 9. 1999: 65 FR 
19661. Apr. 12. 2000; 67 FR 68041. Nov. 8. 2002; 
67 FR 71846. Dec. 3. 2002] 

~ 131.37 California. 

(a) Additional criteria. The following 
criteria are applicable to waters speci
fied in the Water Quality Control Plan 
for Salinity for the San Francisco Bay/ 
Sacramento-San Joaquin Delta Estu
ary. adopted by the California State 
Water Resources Control Board in 
State Board Resolution No. 91-34 on 
May 1. 1991: 

<ll Estuarine habitat criteria. (il Gen
eral rule. (A) Salinity <measured at the 
surface l shall not exceed 2640 
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micromhos/centimeter specific con
ductance at 25 °C (measured as a 14-day 
moving average) at the Confluence of 
the Sacramento and San Joaquin Riv
ers throughout the period each year 
from February 1 through June 30. and 
shall not exceed 2640 micromhosicenti
meter specific conductance at 25 °C 
(measured as a 14-day moving averag·e) 
at the specific locations noted in Table 
1 near Roe Island and Chipps Island for 
the number of days each month in the 
February 1 to June 30 period computed 
by reference to the following- formula: 

Number of days required in Month X = 
Total number of days in Monthx* n 
-- l(_l+e K) 

§131.37 

where 

K = A + (B*natural log-arithm of the previou" 
month's 8-River Indexl: 

A and B are determined hy reference to 
Table 1 for the Roe Island and Chipps Jcz. 
land locations: 

x is the calendar month in the February 1 to 
June 30 period: 

and e is the base of the natural (or Napit>r 
ianl log·arithm 

Where the number of days computed i.n 
this equation in paragTaph (a)(l)(iHAi 
of this section shall be rounded to tlw 
nearest whole number of days. \lv'hen 
the previous month's 8-River Index is 
less than 500.000 acre-feet. the number 
of days rel1uired for the current, month 
shall be zero. 

TABLE 1. CONSTANTS APPLICABLE TO EACH OF THE MONTHLY EQUATIONS TO DETERMINE MONTHLY 

REQUIREMENTS DESCRIBED_ 

Feb .. 
Mar 
Apr 
May. 
June ... 

Month X 

-f 
! 

Chipps Island 

A 
' ·---·+-·-···. 

105.16 

47.171' 
94.93 

--~~~9 L __ 

Roe Island (if tnggered) 

B 

+15 943 
+6441 ' 

+13662 ! 
+9 961 i 

A 

14.36 
20.79 
28 73. 
54.22 

- 92 584 
i --· -----·--· 

B 

+2.068 
+2.741 
+3.783 
+6 571 

• 10.699 

1 Coefficients for A and B are not provided at Chipps Island tor February. because the 2640 m1cromhosicm specific conduc1-
ance criteria must be maintained at Chipps Island throughout February under all historical 8-River Index values !or January. 

<Bl The Roe Island criteria apply at 
the salinity measuring station main
tained hy the U.S_ Bureau of Reclama
tion at Port Chicago (km 64). The 
Chipps Island criteria apply at the Mal
lard Slough Monitoring Site, Station 
D-10 (RKI RSAC-075) maintained by 
the California Department of Water 
Resources. The Confluence criteria 
apply at the Collinsville Continuous 
Monitoring Station C-2 (RKI RSAC-
081) maintained by the California De
partment of Water Resources. 

<iil Exception. The criteria at Roe Is
land shall be required for any given 
month only if the 14-day moving aver
age salinity at Roe Island falls below 
2640 micromhos/centimeter specific 
conductance on any of the last 14 days 
of the previous month. 

<2) Fish migration criteria. (i) General 
rule. 

(Al Sacramento River. Measured Fish 
Migration criteria values for the Sac
ramento River shall be at least the fol
lowing: 

At temperatures less than below 61 °F
SRFMC = 1.35 

At temperatures between 61 °F and 72 
°F: SRFMC = 6.96--.092 * Fahrenheit, 
temperature 

At temperatures greater than 72 °F: 
SRFMC = 0.34 

where SRFMC is the Sacramento River 
Fish Migration criteria value. Tem
perature shall be the water tempera
ture at release of tagg·ed salmon smolts 
into the Sacramento River at Miller 
Park. 

(BJ Sarz Joaqu'irz River. Measured Fish 
Migration criteria values on the San 
Joaquin River shall be at least 'he fol
lowing: 

For years in which the SJVIndex is 
>2.5: SJFMC < - 0.012) + 
0.184*SJVIndex 

In other years: SJFMC = 0_205 + 
0.0975*S,JVIndex 

where SJFMC is the San Joaquin River 
Fish Migration criteria value. and 
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SJYindex is the i:;an ,Joal1uin Valley 
Index in million acre feet c MAF l 

(ii) Computinq fish miqrntion criteria 
values for Sacramento River. In order to 
assess fish migration criteria values for 
the Sacramento River. tagged fall-run 
salmon smolts will be released into the 
Sacramento River at Miller Park and 
captured at Chipps Island. or alter
natively released at Miller Park and 
Port Chicago and recovered from the 
ocean fishery. using the methodology 
described in this paragraph Ca)(2)(iiJ. 
An alternative methodolog-y for com
puting fish migration criteria values 
can be used so long as the revised 
methodology is calibrated with the 
methodology described in this para
graph (a)(2)(iiJ so as to maintain the 
validity of the relative index values. 
Sufficient releases shall be made each 
year to provide a statistically reliable 
verification of compliance with the cri
teria. These criteria will be considered 
attained when the sum of the dif
ferences between the measured experi
mental value and the stated criteria 
value <i.e., measured value minus stat
ed value) for each experimental release 
conducted over a three year period (the 
current year and the previous two 
years) shall be greater than or equal to 
zero. Fish for release are to be tagged 
at the hatchery with coded-wire tags. 
and fin clipped. Approximately 50.000 to 
100.000 fish of smol t size <size greater 
than 75 mm) are released for each sur
vival index estimate. depending on ex
pected mortality. As a control for the 
ocean recovery survival index. one or 
two groups per season are released at 
Benecia or Pt. Chicago. From each up
stream release of tagged fish. fish are 
to be caught over a period of one to 
two weeks at Chipps Island. Daylight 
sampling at Chipps Island with a 9.1 by 
7.9 m, 3.2 mm cod end, midwater trawl 
is begun 2 to 3 days after release. When 
the first fish is caught, full-time trawl
ing 7 days a week should begin. Each 
day's trawling consists of ten 20 
minute tows generally made against 
the current. and distributed equally 
across the channel. 

<Al The Chipps Island smolt survival 
index is calculated as: 

SSI=R+MT<0.007692) 

where 

40 CFR Ch. I (7-1-04 Edition) 

R=numJ,er uf recapture" of tag·geu fish 
l\l=numJ.,er of marked (ta;rgedl fish released 
T=proportion of time sampleu vs total time 

tag·g·ed fish were pas::;ing the site (i.e. time 
between first and last t<,ggecl fish recovery) 

Where the value 0.007692 is the propor
tion of the channel width fished by the 
trawl. and is calculated as trawl width/ 
channel width. 

(Bl Recoveries of tagged fish from 
the ocean salmon fishery two to four 
years after release are also used to cal
culate a survival index for each re
lease. Smalt survival indices from 
ocean recoveries are calculated as: 

where 
R,=number of tagged adults recovered from 

the upstream release 
M,=numher released upstream 
R·=number of tagg·ed adults recovered from 

the Port Chicago release 
M,=numl1er released at Port Chicago 

(} l The number of tagged adults re
covered from the ocean fishery is pro
vided by the Pacific States Marine 
Fisheries Commission. which main
tains a port sampling program. 

<2J [Reserved] 
<iii l Computing fish migration criteria 

rali<es for San Joaquin Rirer. In order to 
assess annual fish migration criteria 
values for the San Joaquin River. 
tagg·ed salmon smolts will be released 
into the San Joaquin River at Mossdale 
and captured at Chipps Island. or alter
natively released at Mossdale and Port 
Chicago and recovered from the ocean 
fishery, using the methodology de
scribed in paragraph (a)(2)(iiil. An al
ternative methodology for computing 
fish migration criteria values can be 
used so long as the revised method
ology is calibrated with the method
ology described below so as to main
tain the validity of the relative index 
values. Sufficient releases shall be 
made each year to provide a statis
tically reliable estimate of the SJFMC 
for the year. These criteria will be con
sidered attained when the sum of the 
differences between the measured ex
perimental value and the stated cri
teria value (i.e .. measured value minus 
stated value) for each experimental re
lease conducted over a three year pe
riod <the current year and the previous 
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two years) shall be greater than or 
equal to zero. 

(Al Fish for release are to be tagged 
at the hatchery with coded-wire tags. 
and fin clipped. Approximately 50.000 to 
100.000 fish of smolt size (size greater 
than 75 mm l are released for each sur
vival index estimate, depending on ex
pected mortality. As a control for the 
ocean recovery survival index. onP or 
two groups per season are released at 
Benicia or Pt. Chicag·o. From each up
stream release of tagged fish. fish are 
to be caught over a period of 01w to 
two weeks at Chipps Island. Daylight 
sampling at Chipps Island with a 9.1 hy 
7.9 m. 3.2 mm cod end. midwat.er nawl 
is beg·un 2 to 3 days after release. When 
the first fish is caught. full-time trawl
ing 7 days a week should begin. Each 
day·s trawling consists of ten 20 
minute tows generally made against 
the current. and distributed ec1ually 
across the channel. 

<Bl The Chipps Island srnolt. smvival 
index is calculated as: 

SSI=R+MT<0.007692 l 

when• 
R=number of recaptures of t.agxed fish 
M=number of market! l tagged> fish released 
T=proportion of time sampled vs total time 

tagged fish were passing the sit.e <i.e. time 
between first and last tagged fish recovery l 

Where the value 0.007692 is the propor
tion of the channel width fished l1y the 
trawl. and is calculated as trawl width 
channel width. 

(CJ Recoveries of tagg·ed fish from the 
ocean salmon fishery two to four years 
after release are also used to calculate 
a survival index for each release. Smalt 
survival indices from ocean recoveries 
are calculated as: 

OSI=R I M1 +R' M.· 
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where 

R,=number of taf!·g·ed adults recovered from 
the upstream release 

M,=number released upstream 
R_,~number of tagged adults recovered from 

the Port Chicago release 
M_,~number releasetl <lt Port Chicago 

<ll The number of tagged adults re
covered from the ocean fishery is pro
\·ided by t,he Pacific States Marine 
Fisheries Commission. which main
t.ains a port sampling progn1,m. 

(2) [Resen"cd] 
(3J Suisun 111msh criteria. (il Water 

quality conditions sufficient to support 
a natural gradient in species composi
tion and wildlife habitat characteristic 
of a brackish marsh throughout all ele
vations of the tidal marshes lJordering 
Suisun Bay shall he maintained. Water 
quality conditions shall be maintained 
so that none of the following occurs: 
Loss of diversity: conversion of brack
ish marsh to salt. marsh: for animals. 
decreased population a.bundance of 
those species vulnerable to increased 
mortality and loss of habitat from in
creased water salinity: or for plants. 
significant reduction in stature or per
cent cover from increased water or soil 
salinity or other vvater quality param
»ters. 

Iii 1 [Reserved] 
(bl Revi0ed criteria. The following cri

teria are applicable to state waters 
specified i.n Table 1-1, at Section (C)(3l 
<"Striped Bass--Salinity : 3. Prisoners 
Point-Spawning·) of the 'VVater Quality 
Control Plan for Salinity for the San 
B'rancisco Bay--Sacramen to San Joa
q uin Delta Bstuary. adopted by the 
California State Water Resources Con
t;rol Board in 8tate Board Resolution 
No. 91-34 on May 1. 1991: 
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Location Sampling site Nos (1--
_j____ AIRKI) 

San Joaquin I 015/RSAN018 .. 
River at C4/RSAN032 
Jersey : D29/RSAN038. 
Point. San ' P8/RSAN056. 
Andreas j -/RSAN062. 
Landing. ; C6/RSAN073. 
Prisoners ; C7/RSAN087. 
Point. I C10/RSAN112 
Buckley 
Cove. 1 

Parameter 

: Spec1t1c 
I Conduct-
1 ance. 
! @ 25 c 

Description 

14-day run-
ning av-
erage ot 
mean 
daily tor 
the pe-
riod not 
more 
than 
value 

Index type 

Not Appli-
cable 

40 CFR Ch. I (7-1-04 Edition) 

San Joaquin 
Valley Index 

>2 5 MAF 

Dates Values 

Apnl 1 to ' 0 44 micro-
May 31 mhos 

Rough shown. in 
and 
Ready Is
land. 
Brandt 
Bridge. 
Mossdale. 
and 
Vernalis. 

mmhos. 

San Joaquin 
River at 
Jersey 
Point. San 
Andreas 
Landing 
and Pris
oners 
Point. 

0151RSAN018. 
C41RSAN032. 
D29/RSAN038 

Spec1f1c 
Conduct
ance 

14-day run
ning av
erage of 
mean 
dally for 
the pe
riod not 
more 
than 
value 
shown 1n 
mm hos 

Not Appli
cable 

:2.5 MAF April 1 to 
. May 31 

0 44 micro
mhos. 

(cl Definitions. Terms used in para
graphs (al and (bl of this section. shall 
be defined as follows: 

<l l ·water year. A water year is the 
twelve calendar months beginning Oc
tober 1. 

(2l 8-River Index. The flow determina
tions are made and are publisher! by 
the California Department of Water 
Resources in Bulletin 120. The 8-River 
Index shall be computed as the sum of 
flows at the following stations: 

(i l Sacramento River at Band Bridge. 
near Red Bluff: 

(ii) Feather River. total inflow to 
Oroville Reservoir: 

(iii) Yuba River at Smartville: 
rivl American River. total inflow to 

Folsom Reservoir: 
(V) Stanislaus River. total inflow to 

New Melones Reservoir: 
evil Tuolumne River. total inflow to 

Don Pedro Reservoir: 
Cvii) Merced River. total inflow to 

Exchequer Reservoir: and 
<viii) San Joaquin River. total inflow 

to Millerton Lake. 
(3) San Joaquin Valley Index. ri l The 

San Joaquin Valley Index is computed 
according to the following formula: 

where 

!,_,=San ,Joal!uin Valley Index 
X=C'unent year's April Jul~- San Jo,1quin 

Valle,v unimpaired runoff 
Y=C'urrent year's Octoher-l\farch San .Joa

quin Valley unimpaired runoff 
7'=Previou;; year's index in MAF. not to ex

ceed 0.9 MAF 

r ii l Jleasuring Sun Joaquin l'alleJJ 
unimpuired runoff. San Joaquin Valley 
unimpaired runoff for the current 
water year is a forecast of the sum of 
the following locations: Stanislaus 
River. total flow to New Melones Res
ervoir: Tuolumne River. total inflow to 
Don Pedro Reservoir: Merced River. 
total flow to Exchequer Reservoir: San 
Joaquin River. total inflow to 
l\Iillerton Lake. 

(4l Salinity. Salinity is the total con
centration of dissolved ions in water. It 
shall be measured by specific conduct
ance in accordance with the procedures 
set forth in 40 CFR 136.3. Table lB. Pa
rameter 64. 

[60 FR 4707, Jan. 24, 1995J 
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* 131.38 Establishment of numeric cri
teria for priority toxic pollutants 
for the State of California. 

face waters and enclosed bays and estu
aries. This section a,lso contains a com
pliance sdrndule provision. 

(a) Scope. This section promulgates 
criteria for priority toxic pollutants in 
the State of California for inland sur-

(b)(l) Criteria for Priority Toxic Pol
lutants in the State of California as de
scribed in the following table: 

8 
~ reshwater 

# Compouna CAS Critenor Criter-or: 
Number Max1rnuf':'"l Continuo:;s 

Cone Cone 
81 B2 

1 Antimony 744036C 

2 Arsenic 1440382 3401•nw 150 u~1 w 

Beryl ii um 7440417 

Cadirnum" 7440439 4.3e,1.inw.x 2.2 e.1.rr1.w 

5a. Chromium (Ill) 1606583' 550 e.1.m.o 180 et rr o 

5b Ctirorrnum (VI)' 18540299 16 i.rn.w 111:11 w 

6. Copper n 7440508 13 e, .rn '-N.x 9 0 e,1.rr •. w 

7 Lead~ 7439921 65e,i.m 2.5 e.1.m 

8. Mercury" 7439976 [Reserved] [Reserved! 

9, Nickt~I 1
' 7440020 470 e.i rt1 w 52 e.1 :11 w 

10 Selenium r 7782492 [Reserved] p 5.0 Q 

11. Silver 1
' 7440224 3 4 e.1 in 

12 Thal hum 7440280 

13 Zinc t 7440666 120 12oe.1 mw 
e,1,m.w,x 

14. Cyanide,, 57125 no 520 

15 Asbestos 1332214 

16 2,3 7 8-TCDD (Dioxin) 1746016 

17 Acrolein 107028 

18. Acrylonftr1le 107131 

19 Benzene 71432 

20 Bromoform 75252 

21 Carbon Tetrachloride 56235 

22 Chlorobenzene 108907 

23. ChJorodfbromomethane 124481 

24. Chloroethane 75003 

25. 2-Chloroethylvinyl Ether 110758 
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Saltwater 

Cn!erion Crite~1on 

Maxrmurn (;ont1riu(::ius 

Cone Cone 
C1 CL 

59 l,ITl JF) ! m 

42 1.rn 9 31.m 

1 "00 l,'T1 ~o 1.m 
·-

4 B ;_m 3 i ,.rn 

2~0 i.m 8 1 •. m 

[Reserved] (Reserved] 

74 ~.m B 2 i.rn 

2901,rn 71 •,rn 

19un 

901,m 81 1111 

1, 1r 

Ll 
Yuman Health 

!10.'' risk for carcinogens) 
For consumption of 

Water& 
Orgarnsrr1s 

{. gil) 
01 

14 a,s 

f--

1300 

O 050 a 

610 a 

• 1 a,s 

700 a 

7 000,000 
fibers/I. k.s 

0 000000013 

320 s 

O 059 a,c,s 

1 2 a.c 

4.3 a,c 

0-25 a,c.s 

680 a.s 

O 401 a.c 

Organisms 
Only 

'.-9'L) 
D2 

4300 al 

0 051 a 

4600 a 

6.3 a.I 

220.000 a,1 

0 000000014 

780' 

0.66 a,c.t 

71 a.c 

360 a.c 

4 4 a,c.t 

21 000 a,j,t 

34 a.c 
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26. Chloroform 67663 {Reserved) {Reserved) 

27 D1chlorobromomethane 75274 0 56 a.c 46a,c 

28 1, 1-Dichloroethane 75343 

29. 1,2-Dichloroethane 107062 O 38 a.c,s 99 a,c,t 

30 1.1-Dichloroethylene 75354 0 057 a,c,s 3.2 a,c,t 

31 1,2-0ichtoropropane 78875 0 52 a 39a 

32. 1.3-Dichloropropylene 542756 10 a,s 1.700 a.I 

33. Ethylbenzene 100414 3.100a.s 29.000 a,t 

34 Methyl Bromide 74839 48a 4.000 a 

35. Methyl Chloride 74873 n n 

36. Methylene Chloride 75092 4.7 a,c 1.600 a.c 

37. 1.1.2,2-Tetrachloroethane 79345 0.17 a.c.s 11 a.c,t 

38. Tetrachloroethylene 127184 0.8 C.S 8.85 c,t 

39. Toluene 108883 6,800 a 200,000 a 

40. 1,2-Trans-Oichloroethylene 156605 700 a 140,000 a 

41. 1, 1 ,1-Tnchloroethane 71556 n n 

42 1, 1,2-Trichloroethane 79005 0.60 a,c.s 42 a,c,t 

43. Trichloroethylene 79016 2.7 C,S 81 c.t 

44. Vinyl Chloride 75014 2 C.S 525 C,I 

45. 2-Chlorophenol 95578 120 a 400 a 

46. 2.4-Dichlorophenol 120832 93 a,s 790 a,t 

47. 2,4-Dimelhylphenol 105679 540 a 2,300 a 

48. 2-Methyt-4.6-Dimtrophenol 534521 13 4 s 7651 

49_ 2,4-Dinitrophenol 51285 70 a.s 14,000 a,1 

50. 2-Nitrophenol 88755 

51. 4-Nitrophenol 100027 

52. 3-Methyl-4-Chlorophenol 59507 

53. Pentachlorophenol 87865 19f.w 15 f.w 13 79 O 28 a,c 8.2 8,C,J 

54 Phenol 108952 21.oooa 4,600,000 
a,j,I 

55. 2 ,4, 6-T richlorophenol 88062 2 1 a.c 6.5 a.c 

56. Acenaphthene 83329 1,200 a 2,700 a 

57. Acenaphthylene 208968 

58 Anthracene 120127 9.600 a 110,000 a 
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59. Benz1dine 92875 0.00012 a.c.s 0.00054 a,c,t 

60. Benzo(a)Anthracene 56553 0.0044 a,c 0.049 a,c 

61. Benzo(a)Pyrene 50328 0.0044 a,c 0.049 a,c 

62 Benzo(b )Fluoranthene 205992 0.0044 a.c 0.049 a,c 

63 Benzo(gh1)Perylene 191242 

64 Benzo(k)Fluoranthene 207089 0.0044 a.c 0.049 a,c 

65. Bis(2-Chloroethoxy)Methane 111911 

66. Bis(2-Chloroethyl)Ether 111444 0.031 a.c,s 1.4 a.c.t 

67 B1s(2-Chloroisopropyl)Ether 39638329 1.400 a 170,000 a.t 

68 B1s(2-Ethylhexyl)Phthalate 117817 1 8 a,c,s 5.9 a.c,t 

69. 4-Bromophenyl Phenyl Ether 101553 

70 Butylbenzyl Phthalate 85687 3.000 a 5,200 a 

71 2· Chloronaphthatene 91587 1.700 a 4,300 a 

72. 4-Chlorophenyl Phenyl Ether 7005723 

73 Chrysene 218019 0 0044 a,c O 049 a,c 

74. Dibenzo(a.h)Anthracene 53703 0.0044 a,c 0.049 a,c 

75. 1.2 Dichlorobenzene 95501 2.700 a 17,000a 

76. 1,3 D1chlorobenzene 541731 400 2 600 

77. 1.4 Dichlorobenzene 106467 400 2,600 

78. 3,3'-0ichlorobenzidine 91941 0.04 a,c.s O 077 a.c.t 

79. Diethyl Phthalate 84662 23.000 a,s 120.000 a,t 

80. Dimethyl Pnthalate 131113 313,000s 2,900.000 t 

81 Oi-n-Butyl Phthalate 84742 2,700 a,s 12.000 a,t 

82. 2,4-Dinitrotoluene 121142 0 11 C,S 9.1 G,l 

83. 2,6-Dinitrotoluene 606202 

84 D1-n-Octyl Phthalate 117840 

85. 1,2-Diphenylhydrazine 122667 C.040 a.c,s 0.54 a,c,t 

86_ Fluoranthene 206440 300 a 3'70 a 

87 Fluorene 86737 1.300 a 14.000 a 

88 Hexachlorobenzene 118741 0.00075 a,c 0.00077 a.c 

89 Hexachlorobutadiene 87683 0.44 a,c,s 50 a,c,t 

90 Hexachlorocyclopentad1ene 77474 240 a.s 17.000 a,j.t 

91 Hexachloroethane 67721 1.9 a.c,s 8.9 a,c,t 
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92 nneno{1 2 3-c-.d) l'y•ene ~ 93395 

93 lsophorone 7859~ i 

94. Napt'.thalene 912m 

95. N1trobenzene 9895:.! ~ 

96 N-Nitrosod1melhyla1mne 62759 

97 N-Nitrosod1-n-Propylan1rne r:.21fA7 

98. N-N1trosod1phenylam1ne 86,106 

99 Phenanttirene 850'.I:'. 

100. Pyrene 1L9DOO 

101. 1,2,4-Trichlorobenzene 12082~ 

102 Aldnn 309002 3g 

103 alpha-BHC 31%40 

104 beta-B~C '119857 

105 gamrna-BHC 5889!:l 0 95w 

106 delta-BHC ·~19868 

107. Chlordane 57749 24g 

108 4,4'-DDT $0293 1.1 g 

109 4,4'-DDE 72559 

110 4,4'·000 72~:48 

111 D1eldnn 6057~ 0 24 IA' 

112 alpha-Endosullao 95<:l~A8 c 22g 

113. beta.Eodosulfan .3321.3659 0 22 g 

114 Endos1..1lfan Sulfate 1031(78 

115. Endnn 72208 0.086 w 

116 End11n Aldehyde 7421934 

117. Heplach!or 76448 0 52 g 

118 Heplach!or Epo:uds 102457.3 0 52 g 

119-125 Polychlonnated 
b1phenyls (PCBs) 

126. Toxaphene 8001352 :.>73 

Total Numbe' of Criteria' " 

FOOTNOTES TO TABLE IN PARAGIL\PH (bHll: 

a. Criteria revised to reflect the Ag·ency 
ql* or Rill, as contained in the Integrated 
Risk Information System (IRIS) as of Octo
ber 1. 1996. The fish tissue bioconcentration 
factor (BCFl from the 1980 documents was re
tained in each case. 

b. Criteria apply to California waters ex
cept for those waters subject to objectives in 
Tables III-2A and IIl-2B of the San Francisco 
Regional Water Quality Control Board's 
(SFRWQCB) 1986 Basin Plan that were adopt
ed by the SFRWQCB and the State Water Re
sources Control Board, approved by EPA, 
and which continue to apply. For copper and 
nickel, criteria apply to California waters 
except for waters south of Dumbarton Bridge 
in San Francisco Bay that are subject to the 
objectives in the SFRWQCB's Basin Plan as 
amended by SFRWQCB Resolution R2-2002-
0061, dated May 22, 2002, and approved by the 
State Water Resources Control Board. EPA 
approved the aquatic life site-specific objec
tives on January 21, 2003. The copper and 
nickel aquatic life site-specific objectives 

40 CFR Ch. I (7-1-04 Edition) 

C :X:-44 a c (• 049 a:: 

84cs 600 c ! 

~ 7 a s 1 900 d,J,l 

o 00069 a ::.s 8 1 a.c,t 

o oos a 1 4 a 

5 O a.cs 16 a c.t 

960 a 11.000a 

1 3 g O 00013 a,c O 00014 a,c 

0 0039 a.c O J13 a.c 

O 014 a c 0046ac 

r: 16 9 0 019 c 0 063 c 

0 0043 g Oj :J9g a 004 9 0.00057 a.c O 00059 a.c 

0 Q\)1 g 'J 13 g 0 001 g 0.00059 a,c 0 00059 a.c 

0 00059 a.c C 00059 a.c 

0.00083 a.c O 00084 a.c 

0 05')->o I) 71 g 0.0019 g 0.00014 a c O 00014 a.c 

G 0513 g ': ~J34 g 0 0087 g •10 a 240a 

0 056 g (! '.:·34 g 0 0087 g 110 a 240 a 

110 a 240 a 

0.0:~6,,,,. ::· (J37 g 0 0023 g O 76 a c 81 a.; 

O 76a 0.81 a.1 

c 001e 9 r_. 053 g 0 0036 g O 00021 a,c c 00021 a.c 

() 0018 g :. D53 g 0.0036 g 0.00010 a.c O 00011 a,c 

G 0"4 _; O 03 u 0 00017 CV C OOC1? c:1 

0-:JOO.<. c 21 0 0002 O 00073 a c c 00075 a,c 

,, 22 20 92 90 

contained in the amended Basin Plan apply 
instead. 

c. Criteria are hased on carcinogenicity of 
10 r-6J risk. 

d. Criteria Maximum Concentration (CMC) 
equals the highest concentration of a pollut
ant to which aquatic life can be exposed for 
a short period of time without deleterious ef
fects. Criteria Continuous Concentration 
(CCCJ equals the highest concentration of a 
pollutant to which aquatic life can be ex
posed for an extended period of time (4 days l 
without deleterious effects. ug.L equals 
micrograms per liter. 

e. Freshwater aquatic life criteria for met
als are expressed as a function of total hard
ness (mg L) in the water body. The equations 
are provided in matrix at paragraph (b)(2J of 
this section. Values displayed above in the 
matrix correspond to a total hardness of 100 
mg 1. 

f. Freshwater aquatic life criteria for 
pentachlorophenol are expressed as a func
tion of pH, and are calculated as follows: 
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Values displayed above 
respond to a pH 
exp( l. 005(pHl - 4. 869). 
exp(l.005(pHl- 5.134). 

in the matrix cor
of 7.8. CMC 

CCC 

g. This criterion is based on 304(a) aquatic 
life criterion issued in 1980. and was issued in 
one of the following documents: Aldrin 
Dieldrin tEPA 440/5-80-019), Chlordane tEPA 
440i5-80-027 l, DDT !EPA 440/5--80--038J. 
Endosulfan (EPA 440'5-80-046>. Endrin tEPA 
440-5-80-047). Heptachlor C440 15-80--052l. 
Hexachlorocyclohexane <EPA 440'5-80-054>. 
Silver <EPA 44015-80-071). The Minimum Data 
Requirements and derivation procedures 
were different in the 1980 Guidelines than in 
the 1985 Guidelines. For example. a "CMC'' 
derived using the 1980 Guidelines was derived 
to be used as an instantaneous maximum. If 
assessment is to be done using an averaging 
period, the values given should be divide(i hy 
2 to obtain a value that is more comparable 
to a CMC derived using· the 1985 Guidelines. 

h. These totals simply sum the criteria in 
each column. For aquatic life. there are 23 
priority toxic pollutants with some type of 
freshwater or saltwater. acute or chronic cri
teria. For human health. there are 92 pri
ority toxic pollutants with either "water + 
org·anism" or "organism only" criteria. Note 
that these totals count chromium as one pol
lutant even thoug·h EPA has developed cri
teria based on two valence states. In the ma
trix, EPA has assigned numbers 5a and 5b to 
the criteria for chromium to refleet the fact 
that the list of 126 priority pollutants in
cludes only a single listing for chromium. 

i. Criteria for these metals are expressed as 
a function of the water-effect ratio. WER. as 
defined in paragraph (cl of this section. CMC 
= eolumn Bl or Cl valuexWER; CCC = column 
B2 or C2 valuexWER. 

j. No criterion for proteetion of human 
health from consumption of aquatic orga
nisms (excluding water) was presented in the 
1980 criteria document or in the 1986 Quality 
Criteria for Water. Nevertheless. sufficient 
information was presented in the 1980 docu
ment to allow a calculation of a criterion. 
even though the results of such a caleulation 
were not shown in the document.. 

k. The CWA 304(a) criterion for asbestos is 
the MCL. 

1. [Reserved] 
m. These freshwater and saltwater criteria 

for metals are expressed in terms of the dis
solved fraction of the metal in the water col
umn. Criterion values were calculated by 
using EPA's Clean Water Act 304(aJ guidance 
values (described in the total recoverable 
fraction) and then applying the conversion 
factors in §131.36(bl(ll and <2>. 

n. EPA is not promulgating· human health 
criteria for these contaminants. However. 
permit authorities should address these con
taminants in NPDES permit actions using 
the State's existing narrative criteria for 
toxics. 
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o. These eriteria were promulgated for spe
cific waters in California in the National 
Toxics Rule ("NTR"). at § 131.36. The specific: 
waters to which the NTR criteria apply in
clude: Waters of the State defined as bays or 
estuaries and waters of the State defined as 
inland, i.e .. all surface waters of the State 
not ocean waters. These waters specifically 
include the San Francisco Bay upstream to 
and including· Suisun Bay and the Sac
ramento-San .Joaquin Delta. This section 
does not apply irnitead of the N'l'R for thi:o 
criterion. 

p. A criterion of 20 ug· 1 was promulgated 
for specific watern in California in the NTR 
and was promulgated in the total recover
al>le form. The specific waters to which the 
NTR criterion applies include: Waters of the 
San Francisco Bay upstream to and includ
ing Suisun Bay and the Sacramento-San 
Joaquin Delta: and waters of Salt Slough. 
Mud Slough morth> and the San ,Joaciuin 
River. Sack Dam to the mouth of the Merced 
River. This seetion does not apply instead of 
rile NTR for this criterion. The State of Cali
fornia adopted and EPA approved a site spe
cific criterion for the San ,Joaquin River. 
mouth of Merced to Vernalis: therefore. this 
section does not apply to thest> watf•rs. 

q. This criterion is expressed in the total 
recoverable form. This criterion was promul
gated for specific waters in California in the 
NTR and was promulgated in the total recov
erable form. The specific waters to which the 
NTR criterion applies include: Waters of the 
San Francisco Bay upstream to and includ
ing Suisun Bay and the Sacramento-San 
,Joaquin Delta: and waters of Salt Slough, 
Mud Slough (north) and the San Joaquin 
River, Sack Dam to Vernalis. This criterion 
does not apply instead of the NTR for these 
waters. This criterion applies to additional 
waters of the United States in the State of 
California pursuant to 40 CFR 131.3B<c>. The 
State of California adopted and EPA ap
proved a site-specific eriterion for the Grass
land Water District. San Luis National Wild
life Refuge, and the Los Banos State Wildlife 
Refuge; therefore. this criterion does not 
apply to these waters. 

r. These criteria were promulgated for spe
' ific waters in California in the NTR. The 
specific waters to which the NTR criteria 
apply include: Waters of the State defined as 
bays or estuarie:; including the San Fran
cisco Bay upstream to and including Suisun 
Bay and the Sacramento-San Joaquin Delta. 
This section does not apply instead of the 
NTR for these criteria. 

s. These eriteria were promulg·ated for spe
cjfic waters in California in the NTR. The 
specific waters to whieh the NTR eriteria 
apply include: Waters of the Sacramento-San 
Joaquin Delta and waters of the State de
fined as inland ( ie., all surface waters of the 
State not bays or estuaries or oceanl that in
clude a MUN use designation. This seetion 
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does not apply instead of the NTH for these 
criteria. 

t. These criteria were promulg<ited for ;spe
cific waters in California in the NTH. The 
specific waters to which the NTR criteria 
apply include: Waters of the State defined af' 
bays and estuaries including San Francisco 
Bay upstream to and including Suisun Bay 
and the Sacramento-San ,Joaquin Delta: and 
waters of the State defined as inland tLe .. all 
surface waters of the State not bays or estu
aries or oceanJ without a MUN use designa
tion. This section does not apply instead of 
the NTR for these criteria. 

u. PCBs are a class of chemicals which in
clude aroclors 1242. 1254. 1221. 1232. 1248. 1260. 
and 1016, CAS numbers 53469219. 11097691. 
11104282. 11141165, 12672296. 11096825. and 
12674112. respectively. The aquatic life cri
teria apply to the sum of this set of seven 
aroclors. 

v. This criterion applies to total PCBs. 
e.g .. the sum of all congener or isomer or· 
homolog or aroclor analyses. 

w. This criterion has been recalculated 
pursuant to the 1995 Updates: Water Quality 
Criteria Documents for the Protection of 
Aquatic Life in Ambient Water. Office of 
Water. EPA-820-B-96--001. Septemller 1996. 
See also Great Lakes Water Quality Initia
tive Criteria Documents for the Protection 
of Aquatic Life in Ambient Water. Office of 
Water. EPA-80-B-95--004. March 1995. 

x. The State of California has adopted and 
EPA has approved site specific criteria for 
the Sacramento River (and tritmtaries 1 

Cadmium . 
Copper_ 
Chromium (Ill) 
Lead 
Nickel 
Silver 
Zinc. 

Metal 

i 

•.• ·• 1 

40 CFR Ch. I (7-1-04 Edition) 

abo\-e Hamilton City: therefore. these cri
teria do not apply to these \\-a ters. 

GF\1:H:\L Non> Tri T.-\BLE J:\ P.-\HAcm.-\PH 
ibHll 

1. The table in this paragraph (biOJ lists 
all of EPA's priority toxic pollutants wheth
er or not criteria guidance are available. 
Blank spaces indicate the absence of na
tional section 304(al criteria guidance. Be
cause of variations in chemical nomen
clature systems. this listing· of toxic pollut
ants does not duplicate the listing in Appen
dix A to 40 CFR Part 423-126 Priority Pollut
ants. EPA has added the Chemical Abstracts 
Service (CAS> registry numbers. which pro
vide a unique identification for each chem
ical. 

2. The following chemicals have 
organoleptic-based criteria recommenda
tions that are not included on this chart: 
zinc. 3-methyl-4-chlorophenol. 

3. Freshwater and saltwater aquatic life 
criteria apply as specified in paragTaph (cH3l 
of this section. 

(2l Factors for Calculating Metals 
Criteria. Final CMC and CCC values 
should be rounded to two significant 
figures. 

(i 1 CMC = Vv'ER x (Acute Conversion 
Factor) x <exp{m.,[ln (hardness)]+b.i}) 

tiil CCC= WER x (Chronic Conversion 
Factor) x <exp{m, [lnUwrdness)]+bc}) 

<iiiJ Table 1 to paragraph <bH2l of this 
section: 

1.128 ; 
0.9422 
08190 
1.273 
0.8460 
1 72 ' 
0~473j __ 

b, ' --t--
3 6867 '1 

1.700 
3.688 I 

-1460 : 
2.255 . 

-652 : 
__ 088"._L 

·-----+----
0.7852 ; 
0.8545 : 
0.8190 
1 273 
0 8460 

0.8473 ! 

- 2 715 
-1702 

1.561 
-- 4.705 

0.0584 

0.884 

Note 1o Table 1 The term "exp" represent5 the base e exponential function. 

(ivl Table 2 to paragraph (bH2l of this 
section: 

Metal 

--------------·· 

Antimony 
Arsenic 
Beryllium 
Cadmium 
Chromium (Ill) 
Chromium (VI) .... 
Copper . 
Lead 
Mercury 
Nickel. 
Selenium 

Conversion fac- f----
tor (CF) for : wCF for r fresh-

freshwater acute ' ate -chmnic 
criteria cntena 

('') (") 
1.000 1.000 

(") (") 
"0.944 ''0.909 

0.316 0.860 
0.982 0962 
0.960 0.960 

''0.791 "0.791 

0.998 0.997 
(') 
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CF for saltwater 
acute cri1eria · 

(·'I 
1.000 ! 

(') . 
0.994 

l"I 
0 993 
0.83 
0.951 

0.990. 
0.998 

CF·' for salt
water chronic 

criteria 

(") 
1.000 

(") 
0.994 

(<') 
0.993 
083 
0.951 

0.990 
0.998 
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Metai 

l.,1_wvers1on ta: 
io~ '.CF! for 

CF tor frest·1 
\·\later chronic 

C1iter1?t 

Cf-- hr saltwater 
acute criteria 

CF tc:r salt 
'Nater chmrnc 

criteria 
fr eshv..iater act; ti·: 

,_~nteria 

Silver 0.8: 
Tnallium 
Zinc. 

Footnotes to Table 2 of Paragraph (b)(2): 

I' 
0 986 

0 8~, 
i I 
0 946 

· Conversion Factors for chrome marine criteria are not currentiy a<idable Conversion Factors tor acute marine cntena have 
been used for both acute and chronic marine criteria. 

' Conversion Factors tor these pollutants 1n freshwater are hardness clependent Ch are baseci on a hardness of 100 mgd as 
calcium carbonate (CaCO ,-, Other hardness can be used CFs shou1<l be recalculated using the equations in table 3 to para
graph (b)(21 of this section. 

· B1oaccumulative compound and inappropriate to ad1ust to pe•ce11t '.:sso!ved 
EPA has not published an aquatic life criterion value 

Non; 'i() T.\m.1·: 2 <lF l'.\r:.\c:1:.-\PH \b112l: ThP 
term "Convero;ion Frtctor" l'P!ll'Psents the rec
ommendPd convernion fact01 for converting· 
a met.al criterion exprps,;ed as thP total re
coveralile fraction in t.he water column to <\ 

criterion expressed as the clissol\·ecl fraction 
in the water column. See "Office of W>t1er 
Policy and Technical Guidance on Interpre
tation and Implementation of Aquatic Life 

Acute 

Jl.frt<tb Crite1fa". lk\ulwr L 19~1:3. !>;.· '.\lartha 
G. Prothro. Actin~ Assh;tant Aclmini,;trntor 
for Water a\·ailable from \\'ater Resourc.:e 
Ct·11tt•r. t:SEPA. J\Ldkotle RC4100. M !'itreet 
S\\ \\'ashing\ on. j)f' 20460 anll the note to 
§ 1ll.36!hH1 l 

1v1 Tablt· ~l to 1><1.ragTaph (b1c2l of this 
S(-'<'t.ion: 

Chronic 
-t --·· 

Cadm1uni 
Lead 

CF~l.136672-[(ln \hardness;110.041838•] 
CF~ I 46203-[(ln : hardness 110 145712 

CF= 1 1016:2-[iln (hardness\H0.041838)j 
i CF= 1 46203 -[tin ;hardness: HO 1457121] 

<cl Applicabilit_11. 1l1 The criteria in 
paragTaph (bl of this section appl;.· to 
the State's designated uses cited in 
paragraph Ull of thb ::;ection and apply 
concurrently with any criteria adopted 
by the State. except. when State i·t•gu
lations contain criteria which are more 
stringent for a parl'icular parameter 
and use. or except as provided in foot
notes p. q. and x to the tahle in para
graph cbHll of thi::s ::-ection. 

<2l The criteria estahlishetl in this 
section are subject to the St.ate's gen
eral rules of applica bi Ji ty in the :oarne 
way and to the same extent as are 
other Federally-adopteLl and State
adopted numeric toxics criteria when 
applied to the same use classifications 
including mixing zones. and low flow 
values below which numeric starnlanls 
can lie exceeded 111 flowing· fresh wa
ters. 

(i) For all waters with mixing zone 
regulations or implementation p1·oce
dures. the criteria apply at t,he appro
priate locations within or at the 
boundary of the mixing zones: other
wise the criteria apply throug·hout the 
water body including at the point of 
discharge into the water body_ 

'ii l The State shall not use a low flow 
V<tl ue below which numeric standards 
can be excpede(l that is less stringent 
than the flows in Table 4 t,o paragraph 
(c •c21 of t.h1s sPction for streams and 
ri \'€I'S. 

. iii 1 Tabh· 4 t.o paragrapl1 < c 1(2 l of this 
'3t·cUon: 

Criteflc. Design fim\ 

Aquatic Life Acute Criter:a 1 Q 1 O or 1 B 3 
.CMC) 

A...:;ua1ic Life Chronic Cr1ters<J 7 O 10 01 .1 B 3 
CCC! 

HL11nan Hea~th Criteria Harmon~c Mean Fiow 

NUTE TCI T'IHLE 111-· P,\H.'IC;lL\l'H <C)(2J: 

C'.\IC !Criteria Maximum Concentrntionl ifi 
the water qualit.v c!'iteria to protect against 
auite effectfi in acnrntic life and is the hig-h
p;.t im;tream l'OIH'entrat.ion of a priority 
\,,,Jc pollutant consio;ting· of a short-term 
a n•rage not to ht- exceeded more than onu• 
;·very three .\-f'al'>' on the average. 

2. CCC I.Cont inuOU8 Criteria Concentration l 
(, the wati:".r quality criteria to protect 
''"ainst. chronic effects in aquatic lite and is 
the highe;,;t in stream concentration of a pri
ority toxic pollutant consfotin;:· of a 4-day 
a \·erage not to lie exceeded more than once 
P\·en· threp .Yea1·s on the averag·e 

3. 1 Q 10 is the lowe:ot one day now with an 
,1\·e1·ag·e recun·PrH·e frec.iueno· of on('e in 10 
n·a1·,; determined llycl1·ologica!l~-
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4. 1 B 3 is biolog·ically based and indicates 
an allowable exceedence of once every 3 
years. It is determined by EPA's computer
ized method <DFLOW model). 

5. 7 Q 10 is the lowest average 7 consecutive 
day low flow with an average recurrence fre
quency of once in 10 years determined 
hydrologically. 

6. 4 B 3 is biologically based and indicates 
an allowable exceedence for 4 consecutive 
days once every 3 years. It is determined hy 
EP A's computerized method (DFLOW 
model). 

(iv) If the State does not have such a 
low flow value below which numeric 
standards do not apply. then the cri
teria included in paragraph ( d) of this 
section apply at all flows. 

(V) If the CMC short-term averaging 
period, the CCC four-day averaging pe
riod. or once in three-year frequency is 
inappropriate for a criterion or the site 
to which a criterion applies. the State 
may apply to EPA for approval of an 
alternative averaging period. fre
quency, and related design flow. The 
State must submit to EPA the bases 
for any alternative averaging period. 
frequency, and related design flow. Be
fore approving any change. EPA will 
publish for public comment. a docu
ment proposing the change. 

(3) The freshwater and saltwater 
aquatic life criteria in the matrix in 
paragraph (b){l) of this section apply as 
follows: 

(i) For waters in which the salinity is 
equal to or less than 1 part per thou
sand 95% or more of the time. the ap
plicable criteria are the freshwater cri
teria in Column B; 

(ii) For waters in which the salinity 
is equal to or greater than 10 parts per 
thousand 95% or more of the time. the 
applicable criteria are the saltwater 
criteria in Column C except for sele
nium in the San Francisco Bay estuary 
where the applicable criteria are the 
freshwater criteria in Column B <refer 
to footnotes p and q to the table in 
paragraph (bl(l) of this sectionJ; and 

(iii) For waters in which the salinity 
is between 1 and 10 parts per thousand 
as defined in paragraphs (c)(3)(i) and 
(ii) of this section, the applicable cri
teria are the more stringent of the 
freshwater or saltwater criteria. How
ever, the Regional Administrator may 
approve the use of the alternative 
freshwater or saltwater criteria if sci-

40 CFR Ch. I (7-1-04 Edition) 

entifically defensible information and 
data demonstrate that on a site-spe
cific basis the biology of the water 
body is dominated by freshwater aquat
ic life and that freshwater criteria are 
more appropriate: or conversely, the 
biology of the water body is dominated 
by saltwater aquatic life and that salt
water criteria are more appropriate. 
Before approving any change, EPA will 
publish for public comment a docu
ment proposing the change. 

<4l Application of metals criteria. (i) 
For purposes of calculating freshwater 
aquatic life criteria for metals from 
the equations in paragraph (b)(2) of 
this section, for waters with a hardness 
of 400 mg;l or less as calcium car
bonate, the actual ambient hardness of 
the surface water shall be used in those 
equations. For waters with a hardness 
of over 400 mg-/l as calcium carbonate. a 
hardness of 400 mg,1 as calcium car
bonate shall be used with a default 
Water-Effect Ratio <WER) of 1, or the 
actual hardness of the ambient surface 
water shall be used with a WER. The 
same provisions apply for calculating 
the metals criteria for the comparisons 
provided for in paragraph (c)(3)(iii) of 
this section. 

(ii) The hardness values used shall be 
consistent with the design discharge 
conditions established in paragraph 
(C)(2) of this section for design flows 
and mixing zones. 

(iiil The criteria for metals (com
pounds #1-#13 in the table in para
graph <b)(l) of this section) are ex
pressed as dissolved except where oth
erwise noted. For purposes of calcu
lating- aquatic life criteria for metals 
from the equations in footnote i to the 
table in paragraph <b)(l) of this section 
and the equations in paragraph (b)(2) of 
this section, the water effect ratio is 
generally computed as a specific pol
lutant's acute or chronic toxicity value 
measured in water from the site cov
ered by the standard, divided by the re
spective acute or chronic toxicity 
value in laboratory dilution water. To 
use a water effect ratio other than the 
default of 1, the WER must be deter
mined as set forth in Interim Guidance 
on Determination and Use of Water Ef
fect Ratios, U.S. EPA Office of Water, 
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EPA--823-B-94-001. February 1994. or al
ternatively, other scientifically defen
sible methods adopted by the State as 
part of its water quality standards pro
gram and approved by EPA. For ca,l
culation of criteria using site-specific 
values for both the hardness and the 
water effect ratio. the hardness useci in 
the equations in paragraph <bH2l of 
this section must be determined as re
quired in paragraph (C)(4)(ill of this 
section. Water hardness must be cal
culated from the measured calcium a,nd 
magnesium ions present. and the ratio 
of calcium to magnesium should he <W
proximately the same in standard lab
oratory toxicity testing water as in the 
site water. 

( d )( 1) Except as specified in para
graph ((1)( 3) of this section. all waters 
assigned any aquatic life or hurnan 
health use classifications in the Water 
Quality Control Plans for the various 
Basins of the State ("Basin Plans"> 
adopted by the California State \\'at.er 
Resources Control Board ("S\VRCB"i. 
except for ocean waters covered b:--· the 

Water and use classification 

(i) All inland waters of the lJnited 
States or enclosed bays and estu
aries that are waters of the 
United States that include a 
MUN use designation. 

(iiJ All inland waters of the t:nited 
States or enclosed bays and estu
aries that are waters of the 
United States that do not include 
a MUN use designation. 

<31 Nothing in this section is intended 
to apply instead of specific criteria. in
cluding specific criteria for the San 
Francisco Bay estuary. promulgated 
for California in the National Toxics 
Rule at § 131.36. 

(4) The human health criteria shall 
be applied at the State-adopted 10 ( - 6l 
risk level. 

(5l Nothing in this section applies to 
waters located in Indian Country. 

(e) Schedules of compliance. (ll It is 
presumed that new and existing point 
source dischargers will promptly com-
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Water Quality Control Plan for Ocean 
Wa.ters of California ("Ocean Plan"\ 
adopted by the SWRCB with resolution 
Number 90 27 on 1\farch 22. 1990. are 
subject to the criteria in paragraph 
( d 1(2) of this section. without excep
t.10n. These criteria apply to waters 
identified in the Basin Plans. More par
ticularly. these criteria apply to wa
ters identified in the Basin Plan chap
ters clesi1rnating benefkial uses for wa
ters within the region. Although the 
:->t,ate has <idopted several use designa
tions for each of these waters. for pur
poses of this action. the specific stancl
arcls to be applied in paragraph 1 rl H2) of 
this section are based on the presence 
in all waters of some aquatic life cies
ig·nation and the presencp or absence of 
the MUN use designation (municipal 
<lnd domest,ic supply\. (See Basin Plans 
tor more det.ai1Pd use definitions. l 

(2J The criteria from the table in 
paragraph t bl( 1 l of this section apply to 
the water and use clasoiifications de
fined in paragraph Ul )( ll of this section 
as follows: 

Applicable criteria 

lA) Columns Bl and B2--all pollut
ants 

1 B) Columns Cl and C2- -all pollut
ants 

1Q) Column Dl all pollutants 

1AJ Columns Bl and B2-·-Rll pollut
ants 

l Bl Columns Cl and 02-- all pollut
ants 

1 Cl Column D2 -Rll pollutants 

ply with any new or more restrictive 
water quality .. based effluent limita
tions ("WQBELs"l based on the water 
quality criteria set forth in this sec
tion. 

(21 When a permit issued on or after 
May 18. 2000 to a new discharger con
tains a WQBEL based on water quality 
criteria set forth in paragraph (b) of 
this section. the permittee shall com
ply with such WQBEL upon the com
mencement of the discharge. A new dis
charger is defined as any building. 
structure, facility. or installation from 
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which there is or may be a ·'discharge 
of pollutants" (as defined in 40 CFR 
122.2) to the State of California's inland 
surface waters or enclosed bays and es
tuaries, the construction of which com
mences after May 18, 2000. 

(3) Where an existing discharger rea
sonably believes that it will be infeasi
ble to promptly comply with a new or 
more restrictive WQBEL based on the 
water quality criteria set forth in this 
section, the discharger may request ap
proval from the permit issuing author
ity for a schedule of compliance. 

(4) A compliance schedule shall re
quire compliance with WQBELs based 
on water quality criteria set forth in 
paragraph (b) of this section as soon as 
possible. taking into account the dis
chargers' technical ability to achieve 
compliance with such WQBEL. 

(5) If the schedule of compliance ex
ceeds one year from the date of permit 
issuance, reissuance or modification, 
the schedule shall set forth interim re
quirements and dates for their achieve
ment. The dates of completion between 
each requirement may not exceed one 
year. If the time necessary for comple
tion of any requirement is more than 
one year and is not readily divisible 
into stages for completion. the permit 
shall require, at a minimum. specified 
dates for annual submission of progress 
reports on the status of interim re
quirements. 

(6) In no event shall the permit 
issuing authority approve a schedule of 
compliance for a point source dis
charge which exceeds five years from 
the date of permit issuance. reissuance. 
or modification. whichever is sooner. 
Where shorter schedules of compliance 
are prescribed or schedules of compli
ance are prohibited by law, those provi
sions shall govern. 

40 CFR Ch. I (7-1-04 Edition) 

(7) If a schedule of compliance ex
ceeds the term of a permit, ir"terim 
permit limits effective during the per
mit shall be included in the permit and 
addressed in the permit's fact sheet or 
statement of basis. The administrative 
record for the permit shall reflect final 
permit limits and final compliance 
dates. Final compliance dates for final 
permit limits. which do not occur dur
ing the term of the permit. must occur 
within five years from the date of 
issuance, reissuance or modification of 
the permit which initiates the compli
ance schedule. Where shorter schedules 
of compliance are prescribed or sched
ules of compliance are prohibited by 
law. those provisions shall g·overn. 

(8) The provisions in this paragraph 
( e ). Schedules of compliance. shall ex
pire on May 18. 2005. 

[65 FR 31711. May 18. 2000. as amended at 66 
FR 9961. Feb. 13, 2001: 68 FR 62747. Nov. 6, 
2003] 

Ell!TO!UAL NOTE: At 66 FR 9961. Feb. 13. 
2001. § l:ll.38 was amended in the table to 
paragraph (b)(l) under the column heading 
for "B Freshwater" by revising the column 
headings for "Criterion Maximum Concentra
tion" and "Criterion Continuous Concentra
tion": under the column heading for "C Salt
water" by revising the column headings for 
"Criterion Maximum Concentration" and 
"Criterion Continuous Concentration"; and 
l)y revising entries "23." and "67.". effective 
Feb. 13. 2001. However. this is a photographed 
table and the amendments could not be in
corporated into the text. For the conven
ience of the user. the amended text is set 
forth as follows: 

§ 131.38 Establishment of Numeric Criteria 
for priority toxic pollutants for the State 
of California. 

* * * * * 
(bHlJ*** 
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A 

#Compound CAS 
number 

23. Chlorodibromomethane 124481 

67. Bis(2-Chloroisopropyl)Ether 108601 

Footnotes to table in Paragraph (b)(1 ): . . 

B 
Freshwater 

Criterion Criterion 
maximum continous 
cone. (~1g/ cone. (µg/ 

L)" L)" 
B1 82 

c 
Saltwater 

Criterion Criterion 
maximum continious 
cone. (µg/ cone. (µg/ 

L)" L)" 
C1 C2 

D 
Human health (1 O - '') risk 

for carcinogens) 
For consumption of: 

Water & 
organisms 

(µg/L) 
01 

0.41 

·' 1,400 

Organisms 
only 
(µa~L) 

... 34 

"'' 170,000 

Criteria revised to reflect the Agency q1 • or RfD. as contained in the Integrated Risk Information System (IRIS) as of October 1. 1996. The fish tissue b1ocon
centration factor (BCF) from the 1980 documents was retained in each case. 

~ ·Criteria are based on carcinogenicity of 10 ''risk. 
c,.:; ·'Criteria Maximum Concentration (CMC) equals the highest concentration of a pollutant to which aquatic life can be exposed for a short period of time without 

deleterious effects. Criteria Continuous Concentration (CCC) equals the highest concentration of a pollutant to which aquatic life can be exposed for an extended 
pe~iod of time (4 days) _:vithout deleterious e~ects. µg/L equals m~crograms per liter. • • • 

•These criteria were promulgated for specific waters in California in the NTR. The specific waters to which the NTR criteria apply include: Waters of the State 
defined as bays and estuaries including San Francisco Bay upstream to and including Suisun Bay and the Sacramento-San Joaquin Delta; and waters of the 
State defined as inland (1.e .. all surface waters of the State not bays or estuaries or ocean) without a MUN use designation. This section does not apply instead of 
the NTR for these criteria. 
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§ 131.40 

* * * * * 

§ 131.40 Puerto Rico 

(a) Use designations for marine zDalers. 
In addition to the Commonwealth's 
adopted use designations. the following 
waterbodies in Puerto Rico have the 

From 

Coastal Waters . i 500m offshore . 
Guayanilla & Tallaboa Bays ... I Cayo Parguera 
Mayaguez Bay ... . · Punta Guana1ibo . 
Ponce Port . . 'I Punta Carenero .... ._ .... 
San Juan Port ' mouth of RID Bayamon . 

Yab~~~ Port_:_::_ _______ :l_Punta lcacos 

(bl Criteria that apply to Puerto Rico's 
marine waters. In addition to all other 
Commonwealth criteria. the following 
criteria for bacteria apply to the 
waterbodies in paragraph raJ of this 
section: 

Bacteria: The fecal coliform geo
metric mean of a series of representa
tive samples (at least five samples) of 
the waters taken sequentially shall not 
exceed 200 coloniesilOO ml, and not 
more than 20 percent of the samples 
shrdl exceed 400 colonies/100 ml. The 
enterococci density in terms of geo
metric mean of at least five represent
ative samples taken sequentially shall 
not exceed 35/100 ml. No single sample 
should exceed the upper confidence 
limit of 75% using 0.7 as the log stand
ard deviation until sufficient site data 
exist to establish a site-specific log 
standard deviation. 

(c) Water quality standard variances. 
(1) The Regional Administrator, EPA 
Region 2, is authorized to grant 
variances from the water quality 
standards in paragraphs (a) and (b) of 
this section where the requirements of 
this paragraph (c) are met. A water 
quality standard variance applies only 
to the permittee requesting the vari
ance and only to the pollutant or pol
lutants specified in the variance; the 
underlying water quality standard oth
erwise remains in effect. 

(2) A water quality standard variance 
shall not be granted if: 

(i) Standards will be attained by im
plementing effluent limitations re
quired under sections 30l(b) and 306 of 
the CWA and by the permittee imple
menting reasonable best management 
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beneficial use designated in this para
graph <al within the bays specified 
belo\v. and within the Commonwealth's 
territorial seas. as defined in section 
502'8J of the Clean Water Act. and 33 
CFR 2.05-5. except such waters classi
fied by the Commonwealth as SB. 

To 

' 3 miles offshore 
i Punta Verraco 
' Punta Algarrobo 

Punta Cuchara . 
Punta El Morro . 

~ Punta Yeguas 

_(_ ___ _ Desrgri_at~us_:_ 

, Primary Contact Recreation. 
1 Primary Contact Recreation. 

......... ; Primary Contact Recreation . 
.. 1 Primary Contact Recreation. 

. .. i Primary Contact Recreation. 
' Primary Contact Recreation. 

practices for nonpoint source control: 
or 

iii) The variance would likely jeop
ardize the continued existence of any 
threatened or endangered species listed 
under section 4 of the Endangered Spe
cies Act or result in the destruction or 
adverse modification of such species' 
critical habitat. 

(3J A water quality standards vari
ance may be granted if the applicant 
demonstrates to EPA that attaining 
the water quality standard is not fea
sible because: 

ri> Naturally occurring pollutant con
centrations prevent the attainment of 
the use: 

iii) Natural, ephemeral. intermittent 
or low flow conditions or water levels 
prevent the attainment of the use, un
less these conditions may be com
pensated for by the discharge of suffi
cient volume of effluent discharges 
without violating Commonwealth 
water conservation requirements to en
able uses to be met; 

(iii) Human caused conditions or 
sources of pollution prevent the attain
ment of the use and cannot be rem
edied or would cause more environ
mental damage to correct than to leave 
in place; 

(ivl Dams, diversions or other types 
of hydrologic modifications preclude 
the attainment of the use, and it is not 
feasible to restore the waterbody to its 
original condition or to operate such 
modification in a way which would re
sult in the attainment of the use; 

(V) Physical conditions related to the 
natural features of the waterbody, such 
as the lack of a proper substrate, cover, 
flow. depth. pools, riffles, and the like 
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unrelated to water quality. preclude 
attainment of aquatic life protection 
uses: or 

\Vil Controls more stringent than 
those required by sections 30l(bl and 
306 of the CWA would result in substan
tial and wid8spreacl economic and so
cial impact. 

( 4 l Procedures. An applicant for a 
water (1uality starnhu·ds variance shall 
submit a request to tlw Regional Ad
ministrator of EPA Region 2. The ap
plicatlon shall inclu(le all relevant in
formatioll showing that the require
ment,., fo1· a val'iann; have l.ieen met. 
The applicant. must lle'monstnite that. 
the lh•signated use is unattainal1le for 
one of the reasons :-;peci fied in p;ua
gTaph icH'.31 of t.hic- ;-;Pelion. If thP He
gional A(lministrat.or prel imi naril>· il8-
t.ermine::; that gnrn11<1;-; exist for gTant
ing a Yariance. lu~ she slrnll proYide 
puhl it: not.ice of t.lw µropo:;;eil variance 
and pro\·ide an opport.uni ty for pu hlic 
comment. Any a,cLi\·ities re(tUire<l :1.i-i a, 
conclition of the Rc~10nal Allminbtra
tor"s gT<lnt.ing of a \'<triatwt~ shall lie in
c1 ude(l as comlitio1h oft.he NPDE;-; per
mit for the a,pplkant. 'These tenn" ,u11.l 
conditions shall bt· incorporated into 
the applicant·:;; NPDES pennH through 
the permit reis:-;uance proce;;" or 
throug·h a modificat.ion of the pe1·mit 
punmant to t.he app1il'a1Jlt' pc•nnit 
modification pl'o\·isions of Plwrto 
Rico's NPDES prognun 

15l A \-ariancc may not. exceed five 
years or LhP term of the NPDE;-; pe1·
mit. whichever is less. A val'iance ma;; 
be rPnewed if the a,pplicant. rt'applies 
and demonstrat.p:;; that the ww in ttue::;
tion is still not attainable Renew,'ll of 
the ntriance ma:,r lie denied if Uw ap
plicant did not comply vv'ith the con<li
tions of the original Yarianct'. or other
wil-le dot's not meet the re(1uireme11ts of 
this section. 
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PART 132-WATER QUALITY GUID
ANCE FOR THE GREAT LAKES 
SYSTEM 

Sec. 
132.1 Scope. purpo1:1e. and availability of 

documents. 
132.2 Definitions. 
132.3 Adoption of cri t eri<t. 

§ 132.1 

13L.4 State '1tlopt ion ant! application ol 
methocloloe;·ies. policies and prncedureii. 

i:i~ 5 Procedures for adoption and EPA re
vit>w. 

l:t!.6 Applka ti on of part 132 requirement:; 
in Great I.c1keR State:; and Trilies. 

T ".BU-> T<' P \llT 132 
A; 1·1::<111:\ A :·11 P.\lff 132 ·-GHL\T L.\Kl-> 

W.\'l'EH er .\I.ff\ h!TL\Tl\'E METH1l]l(}J.(1-

(;U·> FO!i D1·:\·E: l>l':'-IE:\T \lF ~.\.lJl'.\Ti(' LllT 

C'ltl'J'ElU \ .\ \ll \·.\l.i'!> 

Ai !'E:\IH\ H i\I I'\!;'; 1:32. G1:1-: . .\T L·\Kl> 
W\TElt Qi \;IT\ hITlXI'l\T 

. .\ .. ·;·1·:c:n1>: C ·;"" l'\l:T 132· G1:L.\T L.\KJ-> 
W . .\TF.H Q· .\[.:T\ ['(lTl.\'l'l\'E !\h:Tll<IL)(Jl.ll

(dJ> l.-<;:: 1)··.\·1·:u1i').ll·:>:T ill·' Ht").!.\\' 

H1-:.\L'!'H C'::TLi: .\.\\'.I \- . .\LJ.T,.. 
A !'!·:\J1l\ U :«• P.11:·:· 1:32 ·G!o·:.\T L.\KI·> 

\\'.ITl·:i{ \{' \Ll'i 1 t\'.Ti.\TI\ !-. .1\lE'f'll< •J1(1i,(1(;\' 

F<1H THL Il!·:\ r !,1!:·\Jl·::'\T \); \Yli.Pl.!l·r CHi-

A: i',t·.'."Jl!:\ F, f' \!,··( l:tJ G-uL_\·l L:\KL:--

\\'.1·,·u: q 11.cTY h' •1.;T1\·1: 
A\'f'[lJ!-:(:L \:Yi·,\\ PPI.iCY 

. .'.\: !'L.';iJI\ F I!' I' '.i:: l:l2 Gi:f:\T L..\Kl> 

\\.\TU: (~; .\Li':·. !::! :·1.\T!\ I·: I\!l·U:.1li:'\T.\

·111".\' Pl·:{·' :.!lt .,J> 

_-\.i"J'l\rlHI": '! ;~~-j l ~ (." 1251 l'f -.,t'{j 

:-i< 1'. 1:n:: GU [·'[~ ! 'i:.rn1 '.\lal' :.!:l. 199.'\. nnle"" 
(jl lH-~l'Wi~e n .. ·;: Pll. 

~ 132.1 Scope, purpose, and availability 
of documents. 

(<ll Thi" part 1 .. onstit utt>s the Water 
Qualit.y Gu:dani·e for the Great Lakt~s 
~;,·stem l G uitlarn·p 1 requi rea lJy section 
ll8icH2) Oi tlw (']pan \\'a,ter ~.\ct c3:3 
l' S.C. 1251 d st'(J.1 J,::; amencled by Uw 
G!'eat La kt·" Critical Prngra,ms Act of 
1<.J90 (Pull L. 101-ii9G. 104 Stat. 3000 et 
"11. l. Tlw C~Uillanc" in this part identt
t;es minimum walt'l' qualit:v standards. 
ant idegTadation policies. ancl imple
mentation proi:e(lun•s for t.Jw Great 
Lake::; Srsten1 tu p1·otl•ct. human 
lwalth. aqu,lt k lifr. and wiilllift'. 

1 bl Tht-· l' S. E:nvironrnent.al Prot.ec-
1 ion Ag·e1w;;. Great Laketi Stat.PS. and 
Great Lakes Tribes will use the Guicl
,1nce in thi" part to eva1ua,t.e the wate1· 
quality prngTam;-; of the St.ates and 
Tribes to a::;::;un' that they a,re protec
tive of w<11t'l' quality. State ancl Tribal 
programs do not need to be id en tic al to 
the Guidance in thi8 part. but must 
contain prnvi.:;;ion::; that are consi8tent 
with (as pro tee ti ve as l the Guidance in 
this part. The scientific. policy arnl 
legal basis for EPA"s development of 
each section of the final Guidance in 
this part is set forth in the preamble. 
Supplementary Information Document. 
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Technical Support Documents. and 
other supporting documents in the pub
lic docket. EPA will follow the guid
ance set out in these documents in re
viewing the State and Tribal water 
quality programs in the Great Lakes 
for consistency with this part. 

(C) The Great Lakes States and 
Tribes must adopt provisions con
sistent with the Guidance in this part 
applicable to waters in the Great Lakes 
System or be subject to EPA promulga
tion of its terms pursuant to this part. 

Cd) EPA understands that the science 
of risk assessment is rapidly improv
ing. Therefore, to ensure that the sci
entific basis for the methodologies in 
appendices A through D are always 
current and peer reviewed. EPA will re
view the methodologies and revise 
them. as appropriate, every 3 years. 

(el Certain documents referenced in 
the appendixes to this part with a des
ignation of NTIS and:or ERIC are 
available for a fee upon request to the 
National Technical Information Center 
rNTIS). U.S. Department of Commerce. 
5285 Port Royal Road, Springfield. VA 
22161. Alternatively, copies may be ob
tained for a fee upon request to the 
Educational Resources Information 
Center/Clearinghouse for Science. 
Mathematics, and Environmental Edu
cation (ERIC/CSMEE). 1200 Chambers 
Road. Room 310, Columbus. Ohio 43212. 
When ordering. please include the NTIS 
or ERIC!CSMEE accession number. 

§ 132.2 Definitions. 
The following definitions apply in 

this part. Terms not defined in this 
section have the meaning given by the 
Clean Water Act and EPA imple
menting reg·ulations. 

Acute-chronic ratio (ACR) is a stand
ard measure of the acute toxicity of a 
material divided by an appropriate 
measure of the chronic toxicity of the 
same material under comparable condi
tions. 

Acute toxicity is concurrent and de
layed adverse effect(S) that results 
from an acute exposure and occurs 
within any short observation period 
which begins when the exposure begins. 
may extend beyond the exposure pe
riod. and usually does not constitute a 
substantial portion of the life span of 
the organism. 

40 CFR Ch. I (7-1-04 Edition) 

Adverse effect is any deleterious effect 
to organisms due to exposure to a sub
stance. This includes effects which are 
or may become debilitating. harmful or 
toxic to the normal functions of the or
ganism. but does not include non
harmful effects such as tissue discol
oration alone or the induction of en
zymes involved in the metabolism of 
the substance. 

Bioaccumulation is the net accumula
tion of a substance by an organism as 
a result of uptake from all environ
mental sources. 

Bioaccumulation factor ( BAFJ is the 
ratio (in Likg) of a substance's con
centration in tissue of an aquatic orga
nism to its concentration in the ambi
ent water. in situations where both the 
organism and its food are exposed and 
the ratio does not change substantially 
over time. 

Bioaccumulative chemical of concern 
( BCC) is any chemical that has the po
tential to cause adverse effects which. 
upon entering the surface waters. by 
itself or as its toxic transformation 
product., accumulates in aquatic orga
nisms by a human health bioaccumula
tion factor greater than 1000, after con
sidering metabolism and other physico
chemical properties that might en
hance or inhibit bioaccumulation. in 
accordance with the methodology in 
appendix B of this part. Chemicals with 
half-lives of less than eight weeks in 
the water column. sediment. and biota 
are not BCCs. The minimum BAF in
formation needed to define an organic 
chemical as a BCC is either a field
measured BAF or a BAF derived using 
the BSAF methodology. The minimum 
BAF information needed to define an 
inorganic chemical. including an 
organometal. as a BCC is either a field
measured BAF or a laboratory-meas
ured BCF. BCCs include. but are not 
limited to. the pollutants identified as 
BCCs in section A of Table 6 of this 
part. 

Bioconcentration is the net accumula
tion of a substance by an aquatic orga
nism as a result of uptake directly 
from the ambient water through gill 
membranes or other external body sur
faces. 
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Biu('()ncentration factor ( BCF! is the 
ratio tin L,kg) of a substance's con
centration in tissue of an aquatic ori;·a
nism to its concentration in the ambi
ent water. in situat·ions where the or-· 
ganism is exposed through the w<.Her 
only and the ratio does not change ::;uh
stantia1ly over time. 

Biota-sediment acl·wnulation foc!1n 
(BSAF! is the ratio (in kg of organic 
carbonikg of lipid\ of a substanc't"'s 
lipid-normalized concentration in t.i;;
sue of an aquatic org·anism to its 01·

ganic carbon-normalized concentration 
in surface sediment. in sttuations 
where the ratio does not change sub
stantially over time. both the orga
nism anll its food are exposed. and the 
surface sediment is representative of 
average surface sediment in the vicin
ity of the organism. 

Carcinogen is a substance wh1ch 
causes an increased incidence of benign 
or malignant neoplasms. or substan
tially decreases the time to develop 
neoplasms. in animals or humans. The 
classification of carcinogens is dis
cussed in section IT.A of appendix C to 
part 132. 

Chronic toxicity is concurrent and de
layed adverse effect(s) that occurs only 
as a result of a chronic exposure. 

Connectin.Q channds of the Great Lak(':; 
are the Saint Mary'::; River, Saint Clair 
River. Detroit River. Niagara Ri\'Cr. 
and Saint Lawrence River to the Cana
dian Border. 

Criterw 11 continuous concentn1. I ion 
(CCC) is an estimate of the highest con
centration of a material in the water 
column to which an aquatic commu
nity can be exposed indefinitely with
out resulting in an unacceptable effect. 

Criterion ma.rinwm cuncentrution 
(CMG! is an estimate of the highest 
concentration of a material in the 
water column to which an aquatic com
munity can be exposed briefly without 
resulting in an unacceptable effect. 

EC!iO is a statistically or graphically 
estimated concentration that is ex
pected to cause one or more specified 
effects in 50 percent of a group of org·a
nisms under specified conditions. 

Endangered or threatened species are 
those species that are listed as endan
gered or threatened under section ·l of 
the Endangered Species Act. 

§ 132.2 

f .. t'i0ling Gr,·ut Lu.l.e.\ disc!turger is an;.· 
building·. strnct.ure. facility. or instal
lation from which there is OJ' may he a 
"discharge of pollutants" (as defined in 
40 CFR 122.21 to the Great Lakes Sys
tem. that is not a new Great Lake:,; dis .. 
charger. 

Federal lnd1un rescrration. Indiun res
er nltwn, or rc:serrution means all land 
wJthin the limits nf any Indian reserva
tion under the jurisclict.ion of tlw 
United States Government. notwitb
sUwding the issuance of an:-· patent. 
and including J'ig·hts-of-way running 
through the reservation. 

Final acute rulw-' (FA F) is tal a cal
culated estimate of the concentration 
ot a test material :,;nch that 95 percent 
of the genera 1 with which acceptable 
acute toxicity tests have been con
<lucte<l on the material i have hig·her 
GMAVs. or '1>) the SMA V of an impor
tant and, or critic al species. if the 
S1\IA \' is lower than the calculated es
timate. 

Finell clmnllc rn luc ( FCV I is ca 1 a cal
culated estimatt• of the concentration 
of a test material :such that 95 percent 
of the genera cwith which acceptable 
clironic toxicity tests have been con
ducted on t.lie material l have higher 
GMCVs. (bl the r1uotient of an FAV di
viclell by an appropriate acute-chronic 
r:nio. or (cl the .':iMCV of an important 
and or critic al species. if the SMCV is 
l!Jwer than the calculated estimate or 
t.he quotient. whichever is applicable. 

Finul plant rnlue ( FPT/J is the lowest 
p!ant valut> that wa::; obtained with an 
important aquatic plant species in an 
<tcceptable toxicity test for which the 
concentratlon;.; of the test material 
were measured and the adverse effect 
was biolog·tcally important. 

Gen us mrn n acute 1·alue IGAJA l'J i::; the 
geometric mean of the SMA Ys for the 
genus. 

Genu:,; muw chronic value (GMC'V) is 
the g·eometric mean of the SMC\'s for 
the genus. 
Gn~at LuJ.·es means Lake Ontario. 

Lake Erie. Lake Huron (including Lake 
St. Clain. Lake Michigan. and Lake 
Superior: and the connecting channels 
1 Saint Mary's River. Saint Clair River. 
Detroit Hiver. Niagara RiYer. and 
saint Lawrence River to the Canadian 
Borden. 
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Great Lakes States and Great Lakes 
Tribes, or Great Lakes States and Tribes 
means the States of Illinois. Indiana. 
Michigan, Minnesota. New York. Ohio. 
Pennsylvania, and Wisconsin. and any 
Indian Tribe as defined in this part 
which is located in whole or in part 
within the drainage basin of the Great 
Lakes, and for which EPA has approved 
water quality standards under section 
303 of the Clean Water Act or which 
EPA has authorized to administer an 
NPDES program under section 402 of 
the Clean Water Act. 

Great Lakes System means all the 
streams. rivers, lakes and other bodies 
of water within the drainage basin of 
the Great Lakes within the United 
States. 

Human cancer criterion (HCC) is a 
Human Cancer Value (HCVJ for a pol
lutant that meets the minimum data 
requirements for Tier I specified in ap
pendix C of this part. 

Human cancer value (HCV) is the max
imum ambient water concentration of 
a substance at which a lifetime of ex
posure from either: drinking the water. 
consuming fish from the water. and 
water-related recreation activities: or 
consuming fish from the water. and 
water-related recreation activities. 
will represent a plausible upper-bound 
risk of contracting cancer of one in 
100,000 using the exposure assumptions 
specified in the Methodologies for the 
Development of Human Health Criteria 
and Values in appendix C of this part. 

Human noncancer criterion (HNC) is a 
Human Noncancer Value (HNVJ for a 
pollutant that meets the minimum 
data requirements for Tier I specified 
i11 appendix C of this part. 

Human noncancer value (HNV) is the 
maximum ambient water concentra
tion of a substance at which adverse 
noncancer effects are not likely to 
occur in the human population from 
lifetime exposure via either: drinking 
the water. consuming fish from the 
water. and water-related recreation ac
tivities; or consuming fish from the 
water, and water-related recreation ac
tivities using the Methodologies for the 
Development of Human Health Criteria 
and Values in appendix C of this part. 

Indian Tribe or Tribe means any In
dian Tribe, band, group, or community 
recognized by the Secretary of the In-
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t.erior and exercising governmental au
thority over a Federal Indian reserva
tion. 

LC50 is a statistically or graphically 
estimated concentration that is ex
pected to be lethal to 50 percent of a 
group of organisms under specified con
ditions. 

Load allocation (LA) is the portion of 
a receiving water's loading capacity 
that is attributed either to one of its 
existing or future nonpoint sources or 
to natural background sources. as more 
fully defined at 40 CFR 130.2(g). 
Nonpoint sources include: in-place con
taminants. direct wet and dry deposi
tion. groundwater inflow. and overland 
runoff. 

Loading capacity is the greatest 
amount of loading that a water can re
ceive without violating water quality 
standards. 

Lmcest observed adverse effect level 
( LOAEL) is the lowest tested dose or 
concentration of a substance which re
sulted in an observed adverse effect in 
exposed test organisms when all higher 
doses or concentrations resulted in the 
same or more severe effects. 

l'vfethod detection level is the minimum 
concentration of an analyte (sub
stance) that can be measured and re
ported with a 99 percent confidence 
that. the analyte concentration is 
greater than zero as determined by the 
procedure set forth in appendix B of 40 
CFR part 136. 

Minimum Level (ML) is the concentra
tion at which the entire analytical sys
tem must give a recognizable signal 
and acceptable calibration point. The 
ML is the concentration in a sample 
that is equivalent to the concentration 
of the lowest calibration standard ana
lyzed by a specific analytical proce
dure. assuming that all the method
specified sample weights, volumes and 
processing steps have been followed. 

New Great Lakes discharger is any 
building. structure, facility, or instal
lation from which there is or may be a 
"discharge of pollutants" (as defined in 
40 CFR 122.2J to the Great Lakes Sys
tem. the construction of which com
menced after March 23, 1997. 

No observed adverse effect level 
(NOAEL) is the highest tested dose or 
concentration of a substance which re
sulted in no observed adverse effect in 
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exposed test organisms where higher 
doses or concentrat,ions resulted in an 
adverse effect. 

No observed effect concentrntion 
(NOECJ is the highest concentration of 
toxicant to which org·anisms are ex
posed in a full life-cycle or partial life
cycle (short-term> test. that causes no 
observable adverse effects on the test 
organisms (i.e .. the hig·hest concentra
tion of toxicant in which the values for 
the observed responses are not statis
tically significantly different from the 
controlsl. 

Open u:aters of the Gr('a/ Lalt-es 
(OlVGLs) means all oft.he waters with
in Lake Erie. Lake Huron (including 
Lake St. Clairl. Lake Michigan. Lake 
Ontario. and Lake Superior lakeward 
from a line drawn across the mouth of 
tributaries to the Lakes. including all 
waters enclosed by constructed break
waters. but not including the con
necting channels. 

Quantification lercl is a measurement 
of the concentration of a contaminant 
obtained by using a specified labora
tory procedure calibrated at a specified 
concentration above the method detec
tion level. It is considered the lowest 
concentration at which a particular 
contaminant can be quantitatively 
measured using a specified laboratory 
procedure for monitoring of the con
taminant. 

Quantitative strui'turr actirily relation
ship (QSAR) or structure actirity relation
ship (SAR) is a mathematical relation
ship between a property (activity1 of a 
chemical and a number of descriptors 
of the chemical. These descriptors are 
chemical or physical characteristics 
obtained experimentally or predicted 
from the structure of the chemical. 

Risk associated dose (RAD) is a dose of 
a known or presumed carcinogenic sub
stance in (mgikgHlay which. over a 
lifetime of exposure. is estimated to be 
associated with a plausible upper 
bound incremental cancer risk equal to 
one in 100,000. 

Species mean acute value (SMAV) is 
the geometric mean of the results of all 
acceptable flow-through acute toxicity 
tests (for which the concentrations of 
the test material were measuredl with 
the most sensitive tested life stage of 
the species. For a species for which no 
such result is available for the most 
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sensitive tt-stecl life stage. the SMAV is 
the geometric mean of the results of all 
acceptable acute toxicity test,s with 
the mm;t sensitive tested life stage. 

Species mean chronic value (S1\ilCVJ is 
the geometric mean of the results of all 
acceptable life-cycle and partial life
cycle toxicity t.ests with the species: 
for a species of fish for which no such 
result is available. the SJVICV is the 
geometric mean of all acceptable early 
life-stage test::;. 

Stream dcsi_qn !7011· ii:; the stream flow 
that represPnts c1·itical conditions. up
stream from tht' source. for protection 
of aquatic life. human health. or wild
life. 

Threshold cffe: t is an effect of a sub
stance for which there is a theoretical 
or empirically estahlished dose or con
e:entration helow which the effect does 
not occur. 

Tier J cntniu are numeric values de
n ved by use of the Tier 1 metllodolo
~des in appendixes A. C and D of this 
part. the methodology in appendix B of 
this part. and the procedures in appen
dix F of this part. that either have 
heen adopted as numeric criteria into a 
water quality standard or are used to 
implement narrative water quality cri
teria. 

Tier II rnlues are numeric values de
rived by use of the Tier II methodolo
gies in appendixes A and C of this part. 
the metho<lolog-y in appendix B of this 
part. and the procedures in appendix F 
of this part. that are used to imple
ment narrativP water quality criteria. 

Total maximum daily load (TklDL) is 
the sum of the individual wasteload al
locations for point sources and load al
locations for nonpoint sources and nat
ural background. as more fully define(l 
at 40 CFR 130.2< i >. A TMDL sets and al
locates the maximum amount of a pol
lutant that may be introduced into a 
water body and st.ill assure attainment 
and maintenance of water quality 
standards. 

Tributaries uf the Greut Lakes System 
means all waters of the Great Lakes 
System that are not open waters of the 
Great Lakes. or connecting channels. 

Uncertainty factor (VF) is one of sev
eral numeric factors used in operation
ally deriving criteria from experi
mental data t.o account for the quality 
or quantity of the available data. 
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Uptake is acquisition of a substance 
from the environment by an organism 
as a result of any active or passive 
process. 

Wasteload allocation (WLA) is the por
tion of a receiving water's loading ca
pacity that is allocated to one of its ex
isting or future point sources of pollu
tion. as more fully defined at 40 CFR 
130.2(h). In the absence of a TMDL ap
proved by EPA pursuant to 40 CFR 
130.7 or an assessment and remediation 
plan developed and approved in accord
ance with procedure 3.A of appendix F 
of this part, a WLA is the allocation 
for an individual point source. that en
sures that the level of water quality to 
be achieved by the point source is de
rived from and complies with all appli
cable water quality standards. 

Wet weather point source means any 
discernible. confined and discrete con
veyance from which pollutants are. or 
may be. discharged as the result of a 
wet weather event. Discharges from 
wet weather point sources shall include 
only: discharges of storm water from a 
municipal separate storm sewer as de
fined at 40 CFR 122.26(b)(8); storm 
water discharge associated with indus
trial activity as defined at 40 CFR 
122.26(b)(l4); discharges of storm water 
and sanitary wastewaters <domestic. 
commercial. and industrial) from a 
combined sewer overflow; or any other 
stormwater discharge for which a per
mit is required under section 402(p) of 
the Clean Water Act. A storm water 
discharge associated with industrial 
activity which is mixed with process 
wastewater shall not be considered a 
wet weather point source. 

§ 132.3 Adoption of criteria. 
The Great Lakes States and Tribes 

shall adopt numeric water quality cri
teria for the purposes of section 303( c) 
of the Clean Water Act applicable to 
waters of the Great Lakes System in 
accordance with §132.4<d) that are con
sistent with: 

(a) The acute water quality criteria 
for protection of aquatic life in Table 1 
of this part, or a site-specific modifica
tion thereof in accordance with proce
dure 1 of appendix F of this part: 

(b) The chronic water quality criteria 
for protection of aquatic life in Table 2 
of this part, or a site-specific modifica-

40 CFR Ch. I (7-1-04 Edition) 

tion thereof in accordance with proce
dure 1 of appendix F of this part; 

<cl The water quality criteria for pro
tection of human health in Table 3 of 
this part, or a site-specific modifica
tion thereof in accordance with proce
dure 1 of appendix F of this part; and 

( d l The water quality criteria for pro
tection of wildlife in Table 4 of this 
part. or a site-specific modification 
thereof in accordance with procedure 1 
of appendix F of this part. 

~ 132.4 State adoption and application 
of methodologies, policies and pro
cedures. 

(al The Great Lakes States and 
Tribes shall adopt requirements appli
cable to waters of the Great Lakes Sys
tem for the purposes of sections 118. 
301. 303, and 402 of the Clean Water Act 
that are consistent with: 

(1) The definitions in § 132.2; 
<2l The Methodologies for Develop

ment of Aquatic Life Criteria and Val
ues in appendix A of this part; 

<3l The Methodology for Development 
of Bioaccumulation Factors in appen
dix B of this part; 

(4l The Methodologies for Develop
ment of Human Health Criteria and 
Values in appendix C of this part: 

r51 The Methodology for Development 
of Wildlife Criteria in appendix D of 
this part: 

( 6 l The Antidegradation Policy in ap
pendix E of this part: and 

<7l The Implementation Procedures 
in appendix F of this part. 

( b) Except as provided in paragraphs 
(g). (h). and (i) of this section. the 
Great Lakes States and Tribes shall 
use methodologies consistent with the 
methodologies designated as Tier I 
methodologies in appendixes A, C, and 
D of this part. the methodology in ap
pendix B of this part, and the proce
dures in appendix F of this part when 
adopting or revising numeric water 
quality criteria for the purposes of sec
tion 303(cJ of the Clean Water Act for 
the Great Lakes System. 

< c) Except as provided in paragraphs 
(g). <h). and (i) of this section, the 
Great Lakes States and Tribes shall 
use methodologies and procedures con
sistent with the methodologies des
ignated as Tier I methodologies in ap
pendixes A. C. and D of this part. the 
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Tier II methodologies in appendixes A 
and C of this part. the methodology in 
appendix B of this part, and the proce
dures in appendix F of this part to de
velop numeric criteria and values when 
implementing narrative water quality 
criteria adopted for purposes of section 
303<cl of the Clean Water Act. 

(d) The water quality criteria and 
values adopted or developed pursuant 
to paragraphs <al through (cl of this 
section shall apply as follows: 

(1) The acute water quality criteria 
and values for the protection of aquatic 
life. or site-specific modifications 
thereof. shall apply to all waters of the 
Great Lakes System. 

(2) The chronic water quality criteria 
and values for the protection of aquatic 
life. or site-specific modifications 
thereof. shall apply to all waters of the 
Great Lakes System. 

13) The water quality criteria and 
values for protection of human heal th. 
or site-specific modifications thPreof. 
shall apply as follows: 

(i) Criteria and values deriwd as 
HCV-Drinking and HNV-Drinking ~hall 
apply to the Open Waters of the Great 
Lakes. all connecting channels of the 
Great Lakes. and all other waters of 
the Great Lakes System that have 
been designated as public water sup
plies by any State or Tribe in accord
ance with 40 CFR 131.10. 

(ii l Criteria and values derived as 
HCV-Nondrinking and HNV-Non
drinking shall apply to all waters of 
the Great Lakes System other than 
those in paragraph (d)(3)(i) of thi.1:< sec
tion. 

(4) Criteria for protection of wildlife. 
or site-specific modifications thereof. 
shall apply to all waters of the Great 
Lakes System. 

(el The Great Lakes States and 
Tribes shall apply implementation pro
cedures consistent with the procedures 
in appendix F of this part for all appli
cable purposes under the Clean Water 
Act. including developing total max
imum daily loads for the purposes of 
section 303(d) and water quality-based 
effluent limits for the purposes of sec
tion 402. in establishing controls on the 
discharge of any pollutant to the Great 
Lakes System by any point source• with 
the following exceptions: 
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(1) The Great Lakes States and 
Tribes are not required to apply these 
implementation procedures in estab
lishing controls on the discharge of any 
pollutant by a wet weather point 
source. Any adopted implementation 
procedures shall conform with all ap
plicable Federal. State and Tribal re
quirements. 

(2) The Great Lakes States and 
Tribes may. but are not required to. 
apply procedures consistent with pro
cedures 1. 2. 3. 4. 5. 7. 8. and 9 of appen
dix F of this part in establishing con
trols on the discharge of any pollutant 
set forth i.n Table 5 of this part. Any 
procedures applied i.n lieu of these im
p1ementation procedures shall conform 
with all applicable Federal. State. and 
Tribal requirements. 

(f) The Great Lakes States and 
Tribes shall apply an antidegTadation 
policy consistent with the policy in ap
pendix E for all applicable purposes 
under the Clean Water Act. including 
40 CFR 131. 12. 

(g) For pollutants listed in Table 5 of 
this part. the Great Lakes States and 
Tribes shall: 

( 1 J Apply any methodologies and pro
eedures acceptable under 40 CFR part 
1:31 when developing water quality cri
tnia or implementing narrative cri
teria: and 

(2) Apply the implementation proce
dures in appendix F of this part or al
ternative procedureH consistent with 
all applicah1e Federal. State. and Trill
al laws. 

(hl For any pollutant other than 
those i.n 'Table 5 of this part for which 
the State or Tribe demonstrates that a 
rnethodo1ogy or procedure in this part 
is not scientifically defensible. the 
Great Lakes St.ates and Tribes shall: 

( 1 l Apply an a.lternative methodology 
or procedure acceptable under 40 CFR 
part 131 when d~~veloping water quality 
criteria: or 

(2) Apply an alternative implementa
tion procedure that is consistent with 
all applicable Federal. State. and Trib
al laws. 

(i) Nothing in this part. shal! prohibit 
the Great Lakes States and Tribes 
from adopting numeric water quality 
criteria. narrative criteria. or water 
c1uality values that are more stringent 
than crit.erht or values specified in 



§ 132.5 

§ 132.3 or that would be derived from ap
plication of the methodologies set 
forth in appendixes A. B. C. and D of 
this part, or to adopt antidegradation 
standards and implementation proce
dures more stringent than those set 
forth in appendixes E and F of this 
part. 

§ 132.5 Procedures for adoption and 
EPA review. 

(a) Except as provided in paragraph 
(c) of this section, the Great Lakes 
States and Tribes shall adopt and sub
mit for EPA review and approval the 
criteria, methodologies. policies, and 
procedures developed pursuant to this 
part no later than September 23. 1996. 
With respect to procedure 3.C of appen
dix F of this part, each Great Lakes 
State and Tribe shall make its submis
sion to EPA no later than May 13. 2002. 

(bl The following elements must be 
included in each submission to EPA for 
review: 

(1) The criteria, methodologies, poli
cies. and procedures developed pursu
ant to this part; 

(2) Certification by the Attorney 
General or other appropriate legal au
thority pursuant to 40 CFR 123.62 and 
40 CFR 131.6(e) as appropriate: 

(3) All other information required for 
submission of National Pollutant Dis
charge Elimination System <NPDESl 
program modifications under 40 CFR 
123.62: and 

(4) General information which will 
aid EPA in determining whether the 
criteria, methodologies, policies and 
procedures are consistent with the re
quirements of the Clean Water Act and 
this part, as well as information on 
general policies which may affect their 
application and implementation. 

(c) The Regional Administrator may 
extend the deadline for the submission 
required in paragraph (a) of this sec
tion if the Regional Administrator be
lieves that the submission will be con
sistent with the requirements of this 
part and can be reviewed and approved 
pursuant to this section no later than 
March 23, 1997, or, for procedure 3.C of 
appendix F of this part, no later than 
November 13, 2002. 

(d) If a Great Lakes State or Tribe 
makes no submission pursuant to this 
part to EPA for review, the require-

40 CFR Ch. I (7-1-04 Edition) 

ments of this part shall apply to dis
charg·es to waters of the Great Lakes 
System located within the State or 
Federal Indian reservation upon EPA ·s 
publication of a final rule indicating 
the effective date of the part 132 re
quirements in the identified jurisdic
tions. 

(el If a Great Lakes State or Tribe 
submits criteria. methodologies. poli
cies. and procedures pursuant to this 
part to EPA for review that contain 
substantial modifications of the State 
or Tribal NPDES program, EPA shall 
issue public notice and provide a min
imum of 30 days for public comment on 
such modifications. The public notice 
shall conform with the requirements of 
40 CFR 123.62. 

(fl After review of State or Tribal 
submissions under this section. and fol
lowing the public comment period in 
subparagraph <el of this section. if any, 
EPA shall either: 

0) Publish notice of approval of the 
submission in the FEDERAL RRGISTER 
within 90 days of such submission; or 

12) Notify the State or Tribe within 
90 days of such submission that EPA 
has determined that all or part of the 
submission is inconsistent with the re
c1uirements of the Clean Water Act or 
this part and identify any necessary 
changes to obtain EPA approval. If the 
State or Tribe fails to adopt such 
changes within 90 days after the notifi
cation, EPA shall publish a notice in 
the FED~~RAL REGISTER identifying the 
approved and disapproved elements of 
the submission and a final rule in the 
FEDERAL REGISTER identifying the pro
visions of part 132 that shall apply to 
discharges within the State or Federal 
Indian reservation. 

(g) EPA's approval or disapproval of 
a State or Tribal submission shall be 
based on the requirements of this part 
and of the Clean Water Act. EPA's de
termination whether the criteria. 
methodologies, policies, and procedures 
in a State or Tribal submission are 
consistent with the requirements of 
this part will be based on whether: 

(1) For pollutants listed in Tables 1, 2, 
3, and 4 of this part. The Great Lakes 
State or Tribe has adopted numeric 
water quality criteria as protective as 
each of the numeric criteria in Tables 
1, 2. 3. and 4 of this part, taking into 

452 



Environmental Protection Agency 

account any site-specific criteria modi
fications in accordance with procedure 
1 of appendix F of this part: 

(2) For pollutant::; other than tho::;e list
ed in Tables 1, 2. 3, 4. ancl 5 of this purl. 
The Great Lakes State or 'l'ribe dt•m
onstrates that either: 

<il Tt has adopted numeric criteria in 
its water quality starnlards that WtTe 
derived. or are as pnit e«tive as or more 
protective than could lie del'lved. using· 
the methodoloides in appernlixec; . .\. B. 
C. and D of this part. and Uw stte-spe
cific criteria modification 1n·ocedm·es 
in acconlance with proced u tP 1 rd ap
pendix F oft.his part: or 

(iii It hat:1 adoptt·'d a µroc·edun· l.i~; 

which water quality liast:•rl eft1uvnt lim
its arnl tot.al maxi.mum dail~· load~ are 
developed using· tht• mon' prote<:tivt> of: 

<Al Numeric criteria. ~Hlopkd li.\· the 
St.alt' int.o State 11·,lt.t•1· quali t :-,· sLtnd
ards arnl approved 11~ EP :\ pri< >I' to 
l\fan:h 2:3. 1997; 01· 

(Bl W;tter qualitv Cl'it.Pria cll1il \c"tlllt'S 

deriYt'd pursuant. tu~ 1~32.4<c i: and 
I :3 l Fol' me/lwc/o/u~/11 ·s. pulici'"'· u nd 1nu-

1·ccfo rcs. The G1't'at I ,,.tkes :-:iUlt" or 
Tri lw ha::; adopt.ell n ie tlrnllo log i t'1'. po Ii
des. anll procedun·::< a:-: prot.Pcti\·,, as 
Lhe C(.>lTe::;pondi ng nwthodo hig·>·. pn 1 ky. 
or procedure in n32.l. The Grc<tt Lake's 
St.alt, or Trilw 111<'1.v <Hlopt pi oYisions 
that are more p1·ull'<:t ive t h,ln 1 ho,;e 
contained in thb P<ll'l. A1lopt.ion of a 
mon· proteC'tiv1~ ell'nwnt in ont· prm·i
sion rnay he u::;ed to ofl,;et a h»s:-: pro
tecti\·e element in r lw ,;anw prnYi.-;ion 
as long a:c; the aclupted pro\·i:;ion 1s as 
protective as the c·onec;ponding pro\-i
t:1ion in this part. adoption of a more 
p]'(>tt>ctive e lernen t i 11 01w pt'O\ i,..;ion. 
hOWt'\'f'l'. it; not just if1c·<llion f01· ,tdop
tion of a Jess proteL·t.ivt' elernent. in an
othel' provision of 1 hi::> part. 

( h I A SU bmil'Sion IJy a nn~at Lake,; 
Stat<> or Tribe will 11et'd to in<:lLHlt> an:-· 
provisions that EPA cletPrmines. hasPd 
on r<:PA ·s authorit.ies under the Clean 
Water Act and t.h<· results of con,;nlta
tion under section 7 uf the Ernla11~ered 
Species Act. are nPl'e;:;sar.v to en,.;ure 
that water quality is not like!:-· t.o jeop
ardize the continued existence of any 
endangered or thrnatene(l species listed 
under section 4 of lhe EnciangerPd Spe
cies Act. or result in the destruction or 
adverse modification of such species' 
critical habitat. 

§ 132.6 

lil EJPA',.; ilPPl'OYal of the elements of 
a State's or Tribe's submission will 
crJnstitut.e approval under sect.ion 118 
of the Clean Water Act. approval of the 
submitted water quality standards pur
suant. to st->ction ~303 of thP Clean Water 
.:\ct. am! appro\a] of the sulJmitted 
modifications t.o the Stat.e's or Tribe's 
:'\PD.ES pnigrarn pursuant to sect.ion 
-!02 of the Clean \Yater Act. 

[i:iO FH 15387 1\LH J3. 199:'i. a.c: «11lPrHlt'rl ill ();, 
Fr{ 67G50. '.\ l'\. L.l. ~(100: 

* 132.6 Application of part 132 require
ments in Great Lakes States and 
Tribes. 

(a! b:ffet·t in· .-;t·pteml!t'r ;'>. :woo. the 
l"'l1mrem('l1ts (if' F'aragi·aph C.l of Pro
' edun~ 2 in :\ppPn11i:-; F of th.i.s T\tl't an(\ 
t !w n·quin'rnents ot par,wraph F.2 of 
}Jroct"dure ·'' :11 .:\prwrnlix F oft hi::< Part 
,;hall app1, t< • ,jj,.,<:J1arf:""" within the 
(~!'eat Lak ... ,., :-,\..;tc>111 in thv St.«lt" of In-
1iiana. 

11.11 Vifft•11 \\'t· ~t')>t.em1>u· ~J. :WOO. tht> 
1 t>qni1·emP11h r.;' P1·oct~dul'f' 3 in . .\.ppen 
dix F of 1 ht:'' f',1rt slrnll appl\ for pul'·· 
poses of dv\·t'li'PllW tot;d m<tXimurn 
d<ti J:,· load" in 1 ht· Gn'8 t L1kes :-:ivstern 
\'.1 the Stai,· of lllrnob. 

'.vi f<~ffn t.i\·,. ;-;,'],teml>tT Ei. 2000. tlw 
1 t-'i1Ull't'l11Plib nt l'ar;q.~J'<tph::; C.1 cUHl D 
1f l'l'ocedui·t· (i in .:\ppt'lHlix F of this 

I '<trt c;hc1.l: ,\p\•l\ to clischarg·t'::' within 
tlw Gn'at !n1k•'.-, ::'1st.Pm in tlw ;->tatc·;-; 
.,f ln<lian,t \li<'hh:an and Ohio. 

ld 1 E!'!1·(·\ in Now~ml)t,,1 <i. 2000. 
H32 ·h tJ)! ::> ,.;J1,11l :1.ppl:v to waters des·· 
1Lmatc~d as "CL\"" D" urnlt·r ,.;pction 701.9 
·Jf Titlt' G (it tht· '.\'e1\· Ym·k :->tate Co(\e:-. 
H.ull',; and l{,~gulations within the 
(;real Lak,·s :-i:;c;tem in the St.ate ot 
'.\'ew Yo1 k Fc,1 plu·po::<t'"' of tlli:' parn
"raph, chtornc w,it.t"1· qualit.\· C'l'itt>rid 
.tnd val Ul',; tor ; lw prot t:ct lon of a(1uat k 
iifr' alloptt·tl 01 de\·eloped pursuant to 
~132.4<ai tilrou;::h 1cl dl.'t' the criterL'l 
<'tnd val Ut''' <1rlopt.ed or (\t've l ope(l h~' 

'-.Jew Ym·k :->Lltt~ Department of Envi
ronment.al Co11c;t'.l'\'at.ion 1 see section 
703.fi of Tit le> 11 of t.he Kew York St.ale 
Codes, Rules 1·rnd Re:;rnhtt.ions 1 and ap
proved by lc~P A under st·ct.ion :rn3< cl of 
the Clean Watt'!' Act .. 

(el Effectin' November 6. 2000. the 
criteria for mercury contained in Table 
-1 of thi::; part shall apply to waters 
within the Great Lakes System in the 
State of New York. 
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(f) Effective December 6. 2000. the 
acute and chronic aquatic life criteria 
for copper and nickel in Tables 1 and 2 
of this part and the chronic aquatic life 
criterion for endrin in Table 2 of this 
part shall apply to the waters of the 
Great Lakes System in the State of 
Wisconsin. 

(g) Effective February 5. 2001. the 
chronic aquatic life criterion for sele
nium in Table 2 of this part shall apply 
to the waters of the Great Lakes Sys
tem in the State of Wisconsin. 

<hl Effective December 6. 2000. the re
quirements of procedure 3 in appendix 
F of this part shall apply for purposes 
of developing total maximum daily 
loads in the Great Lakes System in the 
State of Wisconsin. 

(i) Effective December 6. 2000. the re
quirements of paragraphs D and E of 
procedure 5 in appendix F of this part 
shall apply to discharges within the 
Great Lakes System in the State of 
Wisconsin. 

(j) Effective December 6. 2000. the re
quirements of paragraph D of proce
dure 6 in appendix F of this part shall 
apply to discharges within the Great 
Lakes System in the State of Wis
consin. 

[65 FR 47874. Aug. 4. 2000. as amended at 65 
FR 59737. Oct. 6. 2000; 65 FR 66511. Nov. 6. 
2000] 

TABLES TO PART 132 

Table 1-Acute Water Quality Criteria for Protection of 
Aquatic Life in Ambient Water 

EPA recommends that metals criteria be 
expressed as dissolved concentrations csee 
appendix A. I.A.4 for more information re
garding metals criteria). 

(al 

Chemical 

·------~-

CMC 
(pgiL) 

Arsenic (Ill) 
Chromium (VI) . 
Cyanide 

--··----·- t--
·•"339.8 

............. 1 1602 
... .. 22 

Dieldrin 
Endrin 

........ 

1 

"0 24 
...... . c10.086 

r-- ---
Con-

I vt9:~1i~ 
(CF) 

Lmdane ... 
Mercury (II) .. 
Parathion 

I 
"0 95 i 

... .• ,, "1 694 

1.000 
0.982 

nra 
n/a 
n/a 
nla 

0.85 
n/a ·~ :_]_ __ _:'.~O~J 

"CMC=CMC". 
l•CMC.J=(CMC") CF. The CMC" shall be rounded to two 

significant digits. 
'CMG should be considered free cyanide as CN. 
•

1 CMC=CMC'. 
Notes: 
The term "nla" means not applicable 
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CMG is Criterion Maximum Concentration. 
CMG" is the CMC expressed as total recoverable 
CMC · is the CMC expressed as a dissolved concentration. 
CMG> is the CMC expressed as a total concentration 

lb) 

Chemical 
I Conver· 

m..... b.\ 1 sion fac--+ ___ --i--· __ ~~ r_c_FJ 
Cadmium··" 1 .128 ! - 3.6867 O 85 
Chromium (Ill)"·" j 0.819 ·1 +3.7256 i 0.316 
Copper '' 0.9422 ·· 1.700 ' 0.960 
Nickel · .•. [, 0 846 I: +2.255 i 0.998 
Pentachiorophenol· 1005 , -4.869 · nia 

Zin~'. ______ :~l_ 084~ _:+:9~ 0.978 

•CMC•=exp { m, [In (hardness)]+bd. 
"CMC"=!CMC') CF. The CMCJ shali be rounded to two 

significant digits. 
· CMC=exp m, { (pH]+b d. The GMO shall be rounded to 

two significant digits 
Notes 
The term --exp" represents the base e exponential function. 
The term "nla" means not applicable 
CMC is Criterion Maximum Concentration. 
CMC" 1s the CMC expressed as total recoverable. 
CMC' 1s the CMG expressed as a dissolved concentration 
CMC• is the CMC expressed as a total concentration. 

[60 FR 15387. Mar. 23. 1995, as amended at 65 
FR 35286 .. June 2. 2000] 

Table 2-Chronic Water Quality Criteria for Protection 
of Aquatic Life in Ambient Waler 

EPA recommends that metals criteria be 
expressed as dissolved concentrat.ions <see 
appendix A. I.A.4 for more information re
g;l!'ding metals criteria). 

UU 

---! ·-· 

Con-

Chemical I 
CCC i version 
(µg/L) • factor 

(CFJ 
·--- -··--

Arsenic 11111 ""147 g 1.000 
Chromium IVIJ 

I '"10.98 0.962 
Cyanide '5.2 ma 
Dieldrin I -'0.056 I n.'a 
Endrin •

1 0.036 n.1a 
Mercury 1111 .. I ""0.9081 I 0.85 
Parathion ' "0 013 n1a I 
Selenium '''5 0 922 

·' CCC=CCC'• 
"CCC·'=(CCC•) CF. The CCC" shall be rounded to two sig· 

n1ticant d1g1ts 
CCC should be considered free cyanide as CN. 

1CCC=CCC 
Notes: 
The term "nia" means not applicable. 
CCC is Criterion Continuous Concentration 
CCC" is the CCC expressed as total recoverable. 
CCC·' is the CCC expressed as a dissolved concentration 
CCC• 1s the CCC expressed as a total concentration. 

IOI 

Chemical 

i Co~-
1 version 
1, tactor 
, (CF) 

Cadmium " . =-~==:-r--~-:;-~~2T~ 2 715 -t-~ 85~ 
Chromium (Ill)'" 0.819 , +0.6848 I 0 860 
Copper·•' 0.8545 I - 1702 0.960 
Nickel".. 0.846 : +0.0584 11 0.997 
Pentachlorophenol 1.005 I - 5.134 nia 
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Chemical m, b, 

Con-
: version 
I fac1or 

iCFl 

~~:~.--L- o~~~3-[?8_~~-~ o.986 

"CCO•=exp 1 m,[ln (hardness)]+b, 1. 
' CCC,,=(CCC") (CF). The CCO shall be rounded to two 

significant digits. 
· CMC•=exp { m ,[pH]+b.,: The CMC• shall be rounded to 

two significant digits 
Notes: 
The term "exp" represents the base e exponential function. 
The term ·n/a" means not applicable 
CCC is Criterion Continuous Concentration 
CCC" is the CCC expressed as total recoverable. 
CCC-' 1s the CCC expressed as a dissolved concentration. 
CCC' is the CCC expressed as a total concentra1ion 

TABLE 3-WATER QUALITY CRITERIA FOR 
PROTECTION OF HUMAN HEAL TH 

!""-
HNV (pg/L) HCV (µgill 

Chemical Drink- Non-
i Drink- Non-

drink- drink-
1ng mg I 1ng mg 

----·· ·-·--·1 

Benzene 1 9E1 5.1E2 1 2E1 3 1E2 
Chlordane 1 4E-3 i 1 4E-3 I 2.5E-4 2.5E-4 
Chlorobenzene 4 7E2. 3.2E3; 
Cyanides 6 OE2 4.8E4 
DDT 2.0E-3 2 OE-3 1 SE-4 1.SE-4 
D1eldrin 41 E--4 41E-4: 6.SE-B 6.5E-6 
2,4-Dirnethylphenol 4 5E2: 8.7E3 
2.4·.0initrophenol 5 5E1 2.8E3 
Hexachlorobenzene 4 6E-2 4.6E-2 • 4.5E-4 4.5E-4 
Hexachloroethane 60' 76

1 
5.3 6.7 

Lmdane 47E--1 50E-1 
Mercury 1.SE·-3 1 SE-3, 
Methylene chloride 1.6E3 I 9 OE4 : 4.7E1 2 6E3 
2.3 7.8-TCDD 6.7E-8 ' 6.7E-8 . 8 6E-9 , 86E-9 
Toluene . 56E3 51E4 
Toxapl1ene 6 8E-·5 6.SE-5 
T richloroethylene _l __ . 2.9E1 3 7E2 

_.. ---
1 Includes methylmercury 

[60 FR 15387, Mar. 23. 1995, as amended at 62 
FR 11731. Mar. 12, 1997: 62 FR 52924. Oct. 9. 
1997] 

TABLE 4-WATER QUALITY CRITERIA FOR 
PROTECTION OF WILDLIFE 

Chemical 

DDT and me1abolites 
Mercury (including methylmercuryl 
PCBs (class! 
2.3. 7.8-TCDD 

Cn1eria (,ug! 
Li 

+ I 
... ; 1.1E-·5 

1 3E-·3 
1 2E--4 

; 3.1 E -9 
___ J_ 

[60 FR 15387, Mar. 2:l. 1995, a:; amended at 62 
FR 11731. Mar. 12. 1997] 

Table 5-Pollutants Subject to Federal. State. and Trib
al Requirements 

Alkalinity 
Ammonia 
Bacteria 
Biochemical oxyg·en demand <BODl 
Chlorine 
Color 

Dissolved oxygen 
Dissolvecl solids 
pH 
Phosphoru,; 
Salinity 
Temperature 
Total and suspended solids 
Turlii<li t y 
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Table 6-Pollutants of Initial Focus 1n the Great Lakes 
Water Quality Initiative 
A. Pollut<mts that are bioaccumulat.ive 

'· hemicals of concern 1 BC Cs>: 
Chlordane 
4.4'-DDD: p,p'-DDD: 4:1'-TDE: p.p'-TDE 
4,4'-DDE: p,p'-DDE 
4.4'-DDT: p,p'-DDT 
Dieldrin 
Hexachlorol>enze11P 
Hexachlornbu t::Hlit'ne: hexachloro-1. 3-hu ta-

•.liene 
Hexachlornc.vdohexanes: BHCs 
alpha-Hexachlorocydohexane: alpha-BHC 
beta-Hexachloroc·~·clohexane: beta-BHC 
delta-Hexachloroc.vc lohexane: del ta-BHC 
Linclane: garnma-·hexachloroc~·clohexane: 

~amma-BHC 

Mercury 
Mil'ex 
Octachlorn::;ty1·t>ne 
PCBs: pol.\-chlorinatecl bipl!enyls 
Pentachlorobenzene 
PhotomirE>x 
2,3,7,8-TCDD: dioxin 
1.2.3.4-Tetrachlorobenzene 
1.2.4.5-Tet rachloro l>enzene Toxaphene 
B. Pollutants that are not bioaccumulative 

· ·hemicals of conc'·rn: 
Acenaphtht'llE' 
Acenapht h~-lE'lw 
Acl'olein: :l··propt>nal 
Acr;.·lonitrile 
Aldrin 
Aluminum 
Ant.h1·acYne 
Antimon:: 
An;enic 
A::;be:sto::; 
1.2-Benzanthracene: lJenz[ :~ Jant hraL·ene 
Benzene 
Benzi<lirH' 
Benzo[ajp\·rem': 3.4-benzo11:n'ene 
3:1-Benzonuoran thene: 

\ >enzo[b ]fl uoran t.herw 
11.12-Benzofl uoran thene: 

llenzo[k]fluoranthene 
1.12-Benzoperyiene: benzof!;'hi]per,\·lene 
Beryllium 
Bis12-chloroetlloxy > metha1w 
Bis( 2-chloroeth~·l) et her 
Bis<2-chlol'oisoprop~·l) ether 
Bromoform: tri homomethane 
·1-Bromophenyl phenyl ether 
Butyl lienzyl phthalate 
Cadmium 
Carbon tetrachloricle: tetrachloromethane 
ChlorollPnzene 
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p-Chloro-m-cresol: 1-c hloro-:1-meth.vlphenol 
Chlorodihromomethane 
Chlorethane 
2-Chloroethyl vinyl ether 
ChloroJorm: tricl1lorometh<llle 
2-Chloronaphthalene 
2-Chlorophenol 
4-Chlorophenyl phenyl etlwr 
Chlorpyrifos 
Chromium 
Chrysene 
Copper 
CyaniLle 
2.4-D: 2.4-Dichlorophenox~·acet ic .u:icl 
DEHP: cli(2-ethylhexyl 1 phtha latµ 
Diazinon 
1.2: 5.6-Di benzan t hracene: 

di benz[ a.h ]an thracene 
Dilmt.vl phthalate: di-n-hut~·l phtlwL1te 
1.2-Dic:hloro henzene 
1.3-Dichlorolienzene 
1.4-DichlorolJenzene 
3.3' -Dichloro henzidine 
Dichloro!Jromomethane: 

l1ron10<lichloromethane 
1.1-Dichloroethane 
1.2-Dichloroethane 
1.1-Dichloroeth;vlene: \·in\"liderw "hloriilf• 
1.2-trnns-D ichl 01·oeth.\· Iene 
2.•1-Dichlorophenol 
1.2-Dichloropropam• 
1.3-Dichloropropene: 1.:1-d i chl orn Jllu p,\· J e JH • 

Diethyl phth<llate 
2.4-Di.methylphenol: 2.4-x~·lerwl 
Dimethyl phthalate 
'l.6-Dinitro-o-cresol: 2-rnP1 h;vl- I.Ii· 

clinitrophenol 
2.4-Dinitrophenol 
2.1-Dinitrotoluene 
2.6-Dini trotol uene 
Dioct;;l phtlrnlate: lli-n-ocn·t phr habt e 
1.2-Diphen~·J h~-llrazinP 
Ernlo,;ulfan: t hiorlan 
alpha-Endosulfan 
bet;1-Endosulfan 
Endosulfan sulfate 
Endrin 
Endrin aldeh.nle 
Ethyl benzene 
Fl uoranthene 
Fluorene: 9H-fluonme 
Fluoride 
Guth ion 
Heptachlor 
Heptachlor epoxide 
Hexachloroc~-clopentadiene 

Hexachloroethane 
lndeno[l.2.3-cd]pyrene: 2.3-o-phenylern' 1\\'-

rene 
Isophorone 
Lead 
Malathion 
Methoxychlor 
Methyl bromide: bromomethane 
Methyl chloride: chloromethane 
Methylene chloride: dichloromethane 
Napthalene 
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Kickel 
:\'it ro I 1enzene 
2-:\itrnphenol 
1-Ni trophenol 
N-:\i trm;odirnethy!amine 
N-l\'i rro~odiphen.v la mine 
N-!\i trosollipropylamine: 

propy!aminE> 
Parathion 
PPnt al·hlo1·ophenol 
Phentu1threne 
Phenol 
hon 
P,\T81H' 

;-)il n·r 
1.1.~.2-Tet ral'l1lornet.hRne 
Tet 1"\d1I0roethylene 
Tlrnllium 
Tu l ue1w: met h~·Ihenzene 
1.2. l-TriC'hlurolJenzene 
1.1.1-Trichloroethane 
1.1.:C-Trif'hloroethane 

N-nitl'Osodi-n-

Ti i1·hlornetllylene: tl'ichloroethene 
~- Ui-Tric lllorophenol 
\-in\·! l'hloride: 

.. :1101·11•·! lwne 
Zinc 

chi oroet h,\· lene: 

_.\ITl:\'l!l:\ A 'j"(J P,\HT 132-GHEAT L:\l\Ec-i 
\\'.\Tf·:H Ql'.-\LITY I:\JTJATI\ E METH
r ii)( 1].()Clf-> r'OH DE\' ELOl'\lE:\T OF 

. .\<11 YI IC' LIFE CIUTE!lL\ . .\\:D \' . .\L

IT> 

'.\l:: 1·''''''"'"1c:y 1-·ci1; DEHIYJ'.\(; A(!l",\Tll' LfFE 
C'HITI·:l:J..\: TIEil I 

C1 .. a1 LtkPs State:;; and Tribes c;Jrnll adopt 
tn<>\·j,.;icm:< consistent with ras protecti\·e asJ 
thi~ ctppenclix. 

!. !Je/lnilions 

:\ . .\Turerw/ o/ Cmu·1Tn. \Vhen defining· the 
mat u·rn J ur L'OIH:ern the followinv should lie 
('(dl;-;idC'J'l•cl: 

1 E<it·h ;;ep,trate chemical that does not 
ir,nize ;-;uiJ,,tantially in most natural bmlies 
'>i ,,·att"1· >-hould usuallv be considered a sepa
rn1 l' mat trial. except possibly for struc
t u ra 11.\· similar organic compounds that onl~; 
Pxi"t in lar~·p quantities as commercial mix
t u1·e:-c of tlJP various compounds and appar
E'ntly ha\·e similar biological. chemical. 
Ph.\>;iL'<tl. and toxicological propertiet'. 

2. For chemicals that ionize suhstantially 
in mo;;t natural !Jodie:;; of water c e.g-. wme 
phenoh and organic acids. some salts of phe
nol;.: and Ol'>?anic acids. and most inorganic 
salt" and coordination complexes of metals 
and metalloid 1. all forms that would he in 
chemical er1uilihrium should usually be con
sidered one material. Each different oxida
tion ,;tate of a metal and each different non
ionizable C'Ovalently bonded organometallic 
compound ::;hould usually be considered a 
separate material. 
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3. The definition of the material of concern 
should include an operational anal;,.·tical 
component. Identification of a material sim
ply as "sodium:' for example, implies ··total 
sodium." but leaves room for doubt. If '·total" 
is meant. it must be explicitly stated. l!;ven 
"total" has different operational definitions. 
some of which do not necessarily m1Casure 
"all that i::l there" in all samples. Thu><. it ifi 
also necessary to reference or def'crilw the 
analytical method that is intended. The se
lection of the operational analytical compo
nent should take into ac:count the anahtical 
and environmental chemistry of the mate
rial and variou>:< practical consiclerat10n8. 
such as labor and e,1uipment requirements. 
and whether the method would require meas
urement in the field or would allow mea>;ure
ment after sarr;~,les are transported to a lab·· 
oratory. 

a. The primary requirnments of the oper
ational analytical component are that it he 
appropriate for use on samples of receiving 
water, that it be compatible with th"' ;n«lil
able toxicity and bioaccumulation data 
without making· extrapolations that are too 
hypothet.ical. and that it rarely result in 
underprotection or overprotection of aquatic 
org·anisms and their uses. Toxicity iR the 
property of a material. or combination of 
materials. to adversely affect organisms. 

b. Because an ideal analytical measure
ment will rarely be available. an appropriate 
comprv1nise measurement will usually have 
to be used. This compromise measurement 
must fit with the general approach that if an 
ambient concentration is lower than the cri
terion. unacceptable effects will probably 
not occur, i.e.. the compromise measure 
must not err on the side of underprotection 
when measurements are made on a surface 
water. What is an appropriate measurement 
in one situation might not be appropriate for 
another. For example. because the chemical 
and physical properties of an effluent are 
usually quite different from those of the re
ceiving· water. an analytical method that i::; 
appropriate for analyzing an effluent mig·ht 
not be appropriate for expressing a criterion. 
and vice versa. A criterion should be based 
on an appropriate analytical measurement. 
but the criterion is not rendered useless if an 
ideal measurement either is not available or 
is not feasible. 

NOTE: The analytical c.;hemistry of the ma
terial might have to be taken into ac.;count 
when defining the material or when judging 
the acceptability of some toxiGity tests. but 
a criterion must not be based on the sensi
tivity of an analytical method. When aquatic 
organisms are more sensitive than routine 
analytical methods. the proper solution is to 
develop better analytical methods. 

4. It is now the policy of EPA that the use 
of dissolved metal to set and measure com
pliance with water quality standards is the 
recommended approach. because dissolved 
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metal more closely approximates the bio· 
available frnction of metal in t.he water col
umn that does total recoverable metal. One 
1 ea.son i;; that '' primary mechanism fo1· 
water column toxicit.v iR aclsorption at the 
gill surface which rt>r1uires metals to be in 
the dissolve,\ form. Reasons for the consider
ation of total recovel'able metals criteria in· 
dude risk management considerations not 
covered b.v f~valuation of water column tox
icity. A risk mana~·er may c.;onsider sedi
ments and food chain effects <lnd nMy decide 
to take a l'Onservatin, app1·08.ch for metals. 
:..·onsidering that mE'tals are very persistent 
chemicals. This approach l'Ould include the 
use of total recoverable metal in water qual
ity standards. A range of different risk man
iLgement deL:isions l'an be Justifierl EPA rel'
ommends that State water (jtrnlity standards 
he based on dissolved metztl. EPA will also 
approve a State risk manag·ement decision 
to adopt. standarrls based on total recover
<-tble metal. if those standards are otherwise 
approvable under this program. 

B. Acute Tu.ricily. Concurrent and delayed 
adven>e effpct(sl that results from an acut.e 
exposure anrl occurs within any short obser
vation period which begins when the expo
sure begins. mav extend beyond the exposure 
period. anu usually does not constitute a 
:<ubstantial portion of the life span of the or
ganism. (Concurrent toxicity is an adverse 
effect to an org·ani:>m that results from. and 
occurs during. it<S exposure to one or more 
test materials.) Exposure cons ti tut.es con
tact with a chemical or physical agent. 
Acute exposure. however. is exposure of an 
organism for any short period which usually 
does not corn;titute a substantial portion of 
its life span. 

C. Chronic To.ricity. Concurrent and delayed 
adverse effect(s l that occurs only as a result 
of a chronic exposure. Chronic exposure is 
exposure of an organism for any Jong· period 
or for a substantial portion of its life span. 

II. Collection of Data 

A. Collect all data available on the mate
rial concerning toxicity to aquatic animals 
and plants. 

B. All data that are used should be avail
able in typed, dated. and signed hard copy 
(e.g .. publication. manuscript. letter. memo
randum, etc.) with enough supporting infor
mation to indicate that acceptable test pro
cedures were used and that the results are 
reliable. In some cases. it might be appro
priate to obtain written information from 
the investigator. if possible. Information 
that is not available for distribution shall 
not be used. 

C. Questionable data, whether published or 
unpublished. must not be used. For example. 
data must be rejected if they are from tests 
that did not contain a control treatment. 
tests in which too many organisms in the 
control treatment died or showed signs of 

457 



Pt. 132, App. A 

stress or disease. and tests in which distilled 
or deionized water was used as the dilution 
water without the addition of appropriate 
salts. 

D. Data on technical grade materials may 
be used if appropriate. but data on formu
lated mixtures and emulsifiable concentrates 
of the material must not be used. 

E. For some highly volatile. hydrolyzable. 
or clegradable materials. it might be appro
priate to use only results of flow-through 
tests in which the concentrations of test ma
terial in test solutions were measured using 
acceptable analytical methods. A flow
through test is a test with aquatic organisms 
in which test solutions flow into constant.
volume test chambers either intermittently 
(e.g .. every few minutes) or continuously. 
with the excess flowing out. 

F. Data must be rejected if obtained using: 
1. Brine shrimp. because they usually only 

occur naturally in water with salinity great
er than 35 gikg. 

2. Species that do not have reproducing 
wild populations in North America. 

3. Organisms that were previously exposed 
to substantial concentrations of the test ma
terial or other contaminants. 

4. Saltwater species except for m;e in deriv
ing· acute-chronic ratios. An ACR is a stand
ard measure of the acute toxicity of a mate
rial divided by an appropriate measure of the 
chronic toxicity of the same material under 
comparable conditions. 

G. Questionable data. data on formulated 
mixtures and emulsifiable concentrates. and 
data obtained with species non-resident to 
North America or previously exposed orga
nisms may be used to provide auxiliary in
formation but must not be used in the deri
vation of criteria. 

III. Required Data 

A. Certain data should be available to help 
ensure that each of the major kinds of pos
sible adverse effects receives adequate con
sideration. An adverse effect is a change in 
an organism that is harmful to the orga
nism. Exposure means cont.act with a chem
ical or physical ag·ent.. Results of acute and 
chronic toxicity tests with representative 
species of aquatic animals are necessary so 
that data available for tested species can be 
considered a useful indication of the sen
sitivities of appropriate untested species. 
Fewer data concerning toxicity to aquatic 
plants are usually available because proce
dures for conducting tests with plants and 
interpreting the results of such tests are not 
as well developed_ 

B. To derive a Great Lakes Tier I criterion 
for aquatic organisms and their uses. the fol
lowing must be available: 

1. Results of acceptable acute (or chronic) 
tests (see section IV or VI of this appendix J 

with at least one species of freshwater ani-
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ma! in at least eight different families such 
that all of the following are included: 

a. The family Salmonidae in the class 
Osteichthyes: 

b. One other family (preferably a commer
cially or recreationally important. 
warmwater species) in the class Osteichthyes 
(e.g .. bluegill. channel catfish): 

c. A third family in the phylum Chordata 
<e.g .. fish. amphibian): 

d. A planktonic crustacean (e.g., a 
cladoceran. copepodl: 

e. A benthic crustacean (e.g .. ostracod. iso
pod. amphipod. crayfish): 

f. An insect (e.g.. mayfly, dragonfly. 
damselfly. stonefly. caddisfly. mosquito. 
midge>: 

g, A family in a phylum other than Ar
thropoda or Chordata (e.g., Rotifera. 
Annelida. Mollusca): 

h. A family in any order of insect or any 
phylum not already represented. 

2. Acute-chronic ratios (see section VI of 
this appendix) with at least one species of 
aquatic animal in at least three different 
families provided that of the three species: 

a. At least one is a fish: 
b. At least one is an invertebrate: and 
c. At least one species is an acutely sen

sitive freshwater species (the other two may 
IJe saltwater species). 

'.l. Results of at least one acceptable test 
with a freshwater algae or vascular plant is 
desirable but not required for criterion deri
vation (see section VIII of this appendix). If 
plants are among the aquatic organisms 
most sensitive to the material. results of a 
test with a plant in another phylum CdiYi
sion l should also he available. 

C. If all required data are available. a nu
merical criterion can usually be derived ex
cept in special cases. For example. deriva
tion of a chronic criterion mig·ht not he pos
sible if the available ACRs vary by more 
than a factor of ten with no apparent pat
tern. Also. if a criterion is to be related to a 
water quality characteristic (see sections V 
and VII of this appendix). more data will be 
required. 

D. Confidence in a criterion usually in
creases as the amount of available pertinent 
information increases. Thus. additional data 
are usually desirable. 

IV. Final Ac1~te Value 

A. Appropriate measures of the acute 
(short-term) toxicity of the material to a va
riety of species of aquatic animals are used 
to calculate the Final Acute Value (FA V) _ 
The calculated Final Acute Value is a cal
culated estimate of the concentration of a 
test material such that 95 percent of the gen
era (With which acceptable acute toxicity 
tests have been conducted on the material) 
have higher Genus Mean Acute Values 
<GMAVsJ. An acute test is a comparative 
study in which organisms. that are subjected 
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to different treatments, are observed for a 
short period usually not constituting a sub
stantial portion of their life span. However. 
in some cases, the Species Mean Acute Value 
(SMAV) of a commercially or recreationally 
important species of the Great Lakes System 
is lower than the calculated F AV, then the 
SMAV replaces the calculated FA V in order 
to provide protection for that important spe
cies. 

B. Acute toxicity tests shall be conducted 
using acceptable procedures. For good exam
ples of acceptable procedures see American 
Society for Testing and Materials <ASTMl 
Standard E 729. Guide for Conducting Acute 
Toxicity Tests with Fishes. 
Macroinvertebrates, and Amphibian:;. 

C. Except for results with saltwater 
annelids and mysids. results of acute tests 
during which the test organisms were fed 
should not be used, unless data indicate that 
the food did not affect the toxicity of the 
test material. (NOTE: If the minimum acute
chronic ratio data requirements (as de
scribed in section III.B.2 of this appendix! 
are not met with freshwater data alone. salt
water data may be used.; 

D. Results of acute tests conducted in un
usual dilution water. e.g .. dilution water in 
which total org·anic carbon or particulate 
matter exceeded five mg L. should not be 
used. unless a relationship is developed be
tween acute toxicity and org·anic carbon or 
particulate matter, or unless data show that 
organic carbon or particulate matter. etc .. 
clo not affect toxicity. 

E. Acute values must be based upon 
endpoints which reflect the total sev~·re ad
verse impact of the test. material on the or
g·anisms used in the test. Therefore. only the 
following· kinds of dat<t on acute toxicit:'• to 
aquatic animals shall be used: 

1. Tests with daphnids anci other 
cladocerans must be started with or~ranisms 
less than 24 hours old and tests with midges 
must be started with second or third instar 
larvae. It is preferred that the results should 
be the 4B-hour EC50 hased on the total per
centage of organisms killed and immolJilized. 
If such an EC50 is not available for <l test. 
the 4B-hour LC50 should be used in place of 
the desirccd 48-hour EC50. An EC50 or LC50 of 
long·er than 48 hours can be used as long a;; 
the animals were not. fed and the control ani
mals were accept.able at the end of the te::>t. 
An EC50 is a statistically or gTaphically esti
mated concentration that is exppctell to 
cause one or more specified effects in 50% of 
a group of organisms under specified condi
tions. An LC50 is a statistically or graphi
cally estimated concentration that is ex
pected to be lethal to 50% of a group of org·a
nisms under specified conditions. 

2. It is preferred that the results of a test 
with embryos and larvae of barnacles. bi
valve molluscs (clams. mussels. oysters and 
scallops). sea urchins. lohsters. crabs. shrimp 
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and abalones be the 96-hour EC50 based on 
the percentage of organisms with incom
pletely developed shells plus the percentag·e 
of organisms killed. If such an EC50 is not 
available from a test. of the values that are 
available from the test. the lowest of the fol
lowing should be used in place of the desired 
96-hour EC50: 48- to 96-hour EC50s based on 
percentage of org·anisms with incompletely 
rleveloped shells plus percentag·e of orga
nisms killed. 48- to 96-hour EC50s based upon 
percentage of organisms with incompletely 
developed ::<hell:;. and 48-hour to 96-hour 
LC50s. (Non:: If the minimum acute-chronic 
1·,1tio data requirements (as described in sec
tion III.B.2 of this appendix> are not met 
with freshwater data alone. saltwater data 
may be used. 1 

a. It is preferred that the result of tests 
with all other aquatic animal species and 
olcler life stages of barnacles. bivah·e 
molluscs r clams. mussels, oysters and scal
lops 1. sea urchins. lobsters. crabs. shrimp 
ctncl abalones be the 96-hour EC50 based on 
percentag·e of organisms exhibiting loss of 
':quilibrium plus percentage of organisms 
immobilized plm; percentage of organisms 
killed. If such an EC50 is not available from 
" test. of the \'alues that are available from 
a te"t the lower of the following should lJe 
u::>ecl in place of the desired 96-hom· ECSO: the 
96-hour EC50 based on percentag·e of 01-g-a
nism,.; exhibiting· loss of equilibrium plus per
"entag·e of organisms immobilized and the 
'16-hour LCiiO. 

4. Tests whose results take into account 
1he number of young produced. such as mo>0t 
1 ests with protozoans. are not considered 
«Cute test,;. en•n if the duration wa;.; 96 hours 
or less. 

5. If the tests were conducted properly. 
acute valuPs reported as "g-reater than" val
ues and thosp which a.re above the ;;oluhility 
,>f the tPst material should be used. 'because 
rejection of such acute values would bias the 
Final Acute Value by eliminating acute val
ues for resi:"tant species. 

.F. If the acute toxicity of the material to 
aquatic animals has been shown to be related 
to a water c1uality characteristic such as 
hardness or particulate matter for fre;.;h
·,vatPr animal;;. refer to section V of this ap
penrlix. 

G. The agTeement: of the data within and 
between species must he considered. Acute 
1·alues that appear to be questionable in 
c'Omparison with other acute and chronic 
<lata for the same species and for other spe
cies in the same genus must not be used. For 
example. if the acute values available for a 
~pecies or ~enus cliff er by more than a fact or 
of 10. rejet'tion of some or all of the values 
would be appropriate. absent countervailing 
toircumstances. 

H. If the <lVailable data indicate that one 
or more life stages are at least a factor of 
two more resistant than one or more other 
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life stag·es of the same sped es. the data for 
the more resistant life stages must not he 
used in the calculation of the SMA \' because 
a species cannot be considered protected 
from acute toxicity if all of the life stages 
are not protected. 

I. For each species for which at least one 
acute value is available. the Sl\IA V shall lie 
calculated as the geometric mean of the re
sults of all acceptable flow-through acute 
toxicity tests in which the concentrations of 
test material were measured with the most 
sensitive tested life stage of the species. For 
a species for which no such result is avail
able. the SMAV shall be calculated as the 
geometric mean of all acceptable acute tox
icity tests with the most sensitiye tested life 
stage. i.e .. results of flow-through test.s in 
which the concentrations were not measured 
and results of static and renewal te::;ts based 
on initial concentrations <nominal con
centrations are acceptable for most test ma
terials if measured concentrations are not 
available) of test material. A renewal test is 
a test with aquatic organisms in which ei
ther the test solution in a test chamber is re
moved and replaced at least once during· the 
test or the test organisms are transferred 
into a new test solution of the same com
position at least once during the test. A stat
ic test is a test with aquatic org·anisms in 
which the solution and organisms that are in 
a tei>t chamber at the beginning of the test 
remain in the chamber until the end of the 
test. except for removal of dead test orga
nisms. 

NOTE 1: Data reported by original inves
tigators must not ht> rounded off. Results of 
all intermediate calculations must not be 
rounded off to fewer than four significant 
digits. 

NoTi:: 2: The g·eometric mean 01' N numbers 
is the Nth root of the product of the N num
bers. Alternatively. the geometric mean can 
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J.e calculated by adding the logarithms of 
the .:\ numbers. dividing the sum l1y N. and 
taking the antilog of the quotient. The geo
metric mean of two numbers is the square 
root of the product of the two numbers. and 
the geometric mean of one number is that 
number. Either natural t\Jase e) or common 
niase 10! logarithms can be used to calculate 
geometric means as long as they are used 
consistently within each set of data. i.e .. the 
antilog used must match the log·arithms 
used. 

NUTE 3: Geometric means. rather than 
arithmetic means. are used here because the 
distributions of sensitivities of individual or
ganisms in toxicity tests on most materials 
and the (listrilmtions of sensitivities of spe
cies within a genus are more likely to be 
lognormal than normal. Similarly. geo
metric means are used for ACRs because 
quotients are likely to be closer to 
logno1·mal than normal distributions. In acl
dition. division of the g·eometric mean of a 
set of numerators lly the geometric mean of 
the set of denominators will result in the 
geometric mean of the set of corresponding 
quotients. 

,J. For each genus for which one or more 
SMA Vs are available. the GMAV shall be cal
culated as the geometric mean of the SMAVs 
availahle for the genus. 

K. Order the GMA Vs from high to low. 
L. Assi1'm ranks. R. to the GMA Vs from "1" 

for the lowest to "N" for the highest. If two 
or more GMA Vs are identical, assign them 
succes:sive ranks. 

M. Calculate the cumulative probability. 
P. for each GMAV as R:<N+l). 

K. Select the four GMAVs which have cu
mulative probabilities closest to 0.05 (if 

there are fewer than 59 GMAVs. these will al
wa:vs be the four lowest GMAVsJ. 

0. Using the four se.lected GMAVs. and Ps. 
calculate 
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L ( (ln GMA V)2 )- (I (ln G~AV) J2 
s2 = ,4 

I(P) (I(~i> )r 
4 

L(lnGMAV)-s(I( ,'p )) 
L = ------------

4 

A = s( ~0~05) + L 

NOTE: Natural logarithms (logarithm,,; to 
base e. denotecl as lnl are used herein merely 
because they are easier to use on some hand 
calculators and computers than common 
(base lOl logarithms. Consistent use of either 
will produce the same result. 

P. If for a commercially or recreationally 
important species of the Great Lakes 8ystem 
the geometric mean of the acute values from 
flow-t.hrough tests in which the concentra
tions of test material were measured is lower 
than the calculated Final Acute Value 
(FAVJ. then that geometric mean must be 
used as the FAV instead of the calculated 
FAV 

Q. See section VI of thio appendix. 

V. Final Acute Equation 

A. When enough data are available to show 
that acute toxicity to two or more species is 
similarly related to a water quality char
acteristic. the relationship shall be taken 
into account as described in sections V .B 
through V.G of this appendix or using anal
ysis of covariance. The two methods are 
equivalent and produce identical results. The 
manual method described below provides an 
understanding of this application of covari
ance analysis, but computerized versions of 
covariance analysis are much more conven
ient for analyzing large data sets. If two or 
more factors affect toxicity. multiple regTes
sion analysis shall be used. 

B. For each species for which comparable 
acute toxicity values are available at two or 
more different values of the water quality 
characteristic. perform a least squares re
gTession of the acute toxicity values on the 
corresponding values of the water quality 
characteristic to obtain the slope and its 95 
percent confidence limits for each species. 

:KOTF;: BecausP the best document.et\ rela
tionship i>:< that between haniness and acutP 
toxicity of metals in fresh water and a lo~

log relationship fits these data. geometric 
means and natural logarithms of both tox
icity and v<.-ater quality are used in the re;;t 
of this section. For relationships based on 
other water quality characteristics, such ab 
Ph, temperature, no transformation or a dif
ferent transformation mig·ht fit the data \Jet
ter. and appropriate changes will be m«:
essary throug·hout this section. 

C. Decide whether t.he data for each spe<"ies 
are relevant, taking into account the mnl!e 
and number of the tested values of t.he wate1 
quality characteristic and the degree of 
agTeement within and between species. For 
example. a slope based on six data poinb 
might be of limited value if it is based onlv 
on data for a very narrow rang·e of values of 
the water quality characteristic. A slope 
based on only two data points. howeyer. 
might be useful if it is consistent with other 
information ancl if the two pointi' cover a 
broad enough range of the water quality 
characteristic. In addition, acute values that 
appear to be questionable in comparison 
with other acute and chronic data available 
for the same species and for other species 111 

the same g-enus should not be used. For ex
ample, if after adjustment for the wate1· 
quality characteristic, the acute values 
available for a species or genus differ b~· 

more than a factor of 10, rejection of some or 
all of the values would be appropriate, ab
sent countervailing justification. If useful 
slopes are not available for at least one i'ish 
and one invertebrate or if the available 
slopes are too dissimilar or if too few data 
are available to adequately define the rela
tionship between acute toxicity and the 
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water qualitv characteristic'. !'et urn 1 o 8ec
tion IV.G of this appen<lix. using· tlw resulrc; 
of tests conducted under concli t ions arnl in 
waters similar to tho,;e common]:\· uc;ed for 
toxici tv t.ests with the species. 

D. For each species. calculate 1 hic "eo
metric mE'an of the available acute \·alues 
and then divide each of the aeute nilue;-; for 
the species by the geometric mean for the 
species. This normalizes the acute value;.; so 
that the geometrie mean of the normalized 
values for each species individual]:\· and for 
any comliination of specie;; is 1.0. 

E. Similar!,\' normalize the valut's of the 
water qmtlit:v characterh;tic for each speC"ie:,; 
individually using· the same procedure as 
above. 

F. Individuallv for each ::;pecie;; perform a 
least square:,; regTession of the normalized 
acute values of the water 4ualit;1· char
acteril:;tic. The resulting slope;; ancl 95 per
cent confidence limits will be identical to 
those obtained in section V .B. of this appen
dix. IL however. the dat<i are actuallv plot
ted. the line of !Jest fit for each individual 
speciec; will go through the point 1.1 in the 
eenter of the graph. 

G. Treat all of the normalized data as if 
they were all for the same specie~ and per
form a least squares regression of all of the 
normalized acute values on the cor
responding normalized values of the water 
quality characteristic to obtain the pooled 
acute slope. V. and it.s 95 percent confidence 
limits. If all of the normalized data are actu
ally plotted. the line of best fit will go 
throug·h the point Ll in the center of the 
graph. 

H. For each species calculate the geo
metric mean. \\'. of the acute toxicity value!" 
and the geometric mean. X. of the value;; of 
the water quality characteristic. cThese were 
calculated in sections V.D and \'.E of thi;; 
appendix). 

I. !<'or each speeies. calculate the logit
rit.hm. Y. of the SMAV at a selected value. Z. 
of the water quality characteristic using the 
equation: 
Y=lnW \-1lnX-lnZl 

J. For each sped es calculate thP Sl\IA V at 
X using the equation: 

SMAV=e' 
Kern:: Alternatively, the SMA\',; at Z can 

be obtained b:V skipping step H above. using 
the equations in steps I and J to ac[just each 
acute value individually to Z. ancl then cal
culating the g·eometrit; mean of the adjusted 
values for each species individually. This al
ternative procedure allows an examination 
o!' the range of the adjusted acute values for 
each species. 

K. Obtain the FA V at Z by using the proce
dure described in sections I\'.J throug·h n:.o 
of this appendix. 

L. If. for a commercially or recreationally 
important species of the Great Lakec; System 
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t hP ~eometJ·ic mean or the clcute Yalue~ at Z 
from flo\\'-through test~ in which the con
' entl'<ltion;, of the test material were meaH
lll't<l ii; lower than the FA V at Z. then the 
geometriC' mean must he UHed as the FA\' in-
0teall of the FAV. 

J\I. The Final Acute Equation is written as: 

where: 
\'=pooled acute slope. and A=lncFAV at ZJ. 

Becau~e \'. A. and Z are known. the FAV 
c21n IJe calculated for clny selecte<l value of 
the water <1uality charnc:teristic. 

1'/. Finul Clmmic 1'u/ue 

A. Depending on the data that are avail
<lble concerning chronic: toxicity to aquatic 
animal>'. the Final Chronic Value ( I<'CVl can 
he calculated in the ;;ame manner as the 
FAV or h~- dividing the FA\- bv the Final 
Acute-Chronic Ratio {FACRJ. In some cases. 
it might not he possible to calculate a FCV. 
The FCV is «1J a calculated estimate of the 
concentration of a test material such that 95 
percent of the genera cwith which acceptable 
chronic toxicity tests have been conducted 
on the material) have higher GMCVs. or (bl 
the 'luotient of an FA V divided by an appro
priate ACR. or (CJ the SMCV of an important 
and or ('ritical species. if the SMCV is lower 
than the calculated estimate or the quotient. 
whiche\·er is applicable. 

N<Jn:: As the nam<c implies. the ACR is a 
wa:.' of relating· acute and chronic toxicities. 

B. Chronic values shall be based on results 
(Jf flow-through (except renewal is acceptable 
for claphnid;; 1 chronic tests in which the con
centrations of test material in the test solu
tion;; were properly measured at appropriate 
times during the test. A chronic test is a 
comparative stud:v in which organisms. that 
are subjected to different treatments. are ob
served for a long period or a substantial por
tion of their life span. 

C. Results of chronic tests in which sur
\'ival. growth. or reproduction in the control 
treatment was unacceptabiy low shall not be 
use<l. The limits of acceptability will depend 
on the kpecieo;. 

D. Results of chronic tests conducted in 
unmrnal dilution wat.er. e g .. dilution water 
in which total organic carbon or particulate 
matter exceeded five mg L. should not be 
used. unless a relationship is developed be
tween chronic toxicity and organic carbon or 
particulate matter. 01· unless data show that 
oqrnnic carbon. particulate matter. etc .. do 
not affect toxicity. 

E. Chronic values must he liased on 
endpoints and le1wths of exposure appro
priate to the species. Therefore. onl:v results 
of the following kinds of chronic toxicity 
tests shall be used: 
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1. Life-cycle toxicity tests consisting of ex
posures of each of two or more gToups of in
dividuals of a species to a different con
centration of the test material throug·l10ut a 
life cycle. To ensure that all life stages and 
life processes are exposed, tests with fish 
Rhould begin with embryos or newly hatched 
young les8 than 48 hours old. continue 
throug·h maturation and reproduction. and 
should encl not less than 24 days t90 days for 
salmonids l after the hatching· of t.hP next 
generation. Tests with claphnids should hegin 
with young less than 24 hours old and la:-;t for 
not les>:l than 21 days. and for ceriodaphnids 
not. less than seven days. For good example" 
of <tcceptable procedures see American Soci
ety for Testing ancl Materials (ASTMJ Stand
ard E 1193 Guide for conducting renewal life
cyde toxicity tests with Daphnia ma_qnu an<l 
ASTM Standard E 1295 Guide for conducting 
three-hrood. renewal toxicity test~ with 
Cerindaplrnia dubia. Tests with mysids ~hould 
begin with young les;; than 24 hourn old and 
continue until seven <lays past the median 
time of first brood release in the controls. 
For fish. data should lie obtained and ana
lyzed 011 survival and growth of ad111ts arnl 
young. maturation of males and females. 
eggs Hpawned per fernalP. embr.vo vialiility 
(salmonids onlyl, and hatchability. For 
daphnids. data should he obtained and ana
lyzed on survival and .voung per ft'male. For 
mysids. data should lie obtaine1l aml ana
lyzed on survival. gn>wth. and young· per fe
ma!P. 

2. Partial life-cycle toxicity tests consist 
of exposures of each of two more gToups of 
indivilluals of a species of fish to a different 
concentration of the tPst material through 
most portions of a life cycle. Parthll life
cycle tests are allowed with fish Hpecies that 
re(juire more than a year to reach sexual ma
turity. so that all major life stages can be 
exposed to the test material in less than 15 
months. A life-cycle test is a comparative 
study in which org·anisms. that are subjected 
to different treatments. are obf'Pl'Ved at least 
from a life stag·e in one g·eneration to the 
same life-stag·e in the next generation. Expo
sure to the test material shoul<l begin with 
immature juveniles at least twu month;; 
prior to active gonad devPloprnent.. continue 
thrnugh maturation and reprnduction. and 
end not less than 24 days \90 davs for 
salmonidsl after the hatching of the next 
generation. Data should be obtained and aria
lyzed on survival and growth of adults and 
young. maturation of males anil females. 
e~xs spawned per female. embryo vial"Jility 
(salmonids only), and hatchabilit:v. 

3. Early life-stage toxicity tests consisting 
of 28- to 32-clay (60 days po;;t hatch for 
salmonidsl exposures of the early life stages 
of a species of fish from shortly after fer
tilization throug·h embryonic. larval. an<l 
early juvenile development. Data should be 
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obtained and ana.l:vzed on survival and 
growth. 

Non:: Results of an early life-stag:e test 
are used as predictions of results of life-cycle 
and partial life-cycle tests with the same 
species. The1·efore. when results ol a life
cycle or partial life-cycle test are available. 
results of an early life-stag-e test \Vi th the 
Barne species should not be used. Also. re
sults of early life-stage tests in whkh the in
udence of mortal.itieR or abnormalities in
' i-easecl substantially near the end of the teHt 
~hall not he used liel'ause the resultR of such 
tests are po::;1'ibly not good predktions of 
l'ompara\Jle life-"vcle or parti<ll life-cycle 
test.s. 

F. A chronk value may he obtainP<l by cal
' ulating tlw g-eometric mean of th<:> lower 
<tml upper chronic limits from a chronic test 
or by anal,\-zing ,_:hnmic data usin1" regres
;;iun analysi". 

1. A lower d1ronic limit i.~ the higlwst te . ..;t 
t·d concentration: 

a. In an at·t·<:>pt"\ blE' chronic· te,.;t: 
11. Whkh <lie! not cause an una."":eptable 

amount. of adver;.;r; effect on any of the speci
fipd \Jiolog·i<.,tl mea;;urernent;;: <1nd 

c. Below which nu tested (·onl'Pntration 
vaused an umtct·Ppt.al.ile effect 

2. An uppe1· chronic limit i;; tlw lowest 
teRted concrntrat ion: 

a. In an at·i:eptahle chronic test: 
b. \\'hich did <"a use an unaC"cept.al1le 

amount of «llverse ef!'ect on one or more of 
the ;;pecifiPil liiolog·il'al mea;;urements: and. 

c. Above which <tll tested concentration;; 
;l\so caused sueh an effect. 

NllTE: Because \-arious author,.; havP used a 
variety of ternrn a111l definitions to interpret 
c.\llfl 1·epo1·t rnsult;; of chronic test;;, reported 
r-esul ts should he reviewed care full,\". The 
amount of Pffect that i;; considered unaccept
<i tile is often lmt<e<l on a statistic>\! hypoth
PSis test. but might al>:lo lie clefinelt in terms 
of a specified pen·Pnt. reduct.ion from the 
'·ontrols. A c>mall percent reduction (e.g. 
three perl'<:>nt 1 rnig·ht lie considere(I accept
ahle even if lt is statistic<tll.V significant!.\' 
different from the eontroL wherPas a larg·e 
percent rPlluction r e.g· 30 perl'ent 1 might lip 
considered unacctptalile even if it L< not sL~
tit0ticall.v shrnifil'ant. 

G. If the chronic toxicity of thP material 
ro a(juatic ,rnimab ha;; been shown to be re
iated to a w<1te1· qualit~· characteri;;tic such 
.ts hardnes:" or particulate matter for fresh
water animals. refer to se,_·tion VII of this 
appendix. 

H. If chrnnii: i'<1lue0 are availa\JlP for spP
de;; in eight families as described in section 
IILB.l of this appendix, a SMCY t;h;tll be cal
culated for each species for which at least 
one chronic value is availalJle by calculating· 
the g·eornetrie mean of the results of all ac
ceptable life-cycle and partial life-cycle tox
icity tests with the species: for a species of 
fish for whic·h no such result is available, thP 
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SMCV is the geometric mean of all accept
able early life-;;t.age tests. Appropriate 
GMCVs shall also lJe calculatf:'d. A GMCV is 
the geometric. mean of the SMC'\·s for the 
genus. The FCV shall be obtained using the 
procedure described in sections n· .. J through 
IV.O of this appendix. substituting SMCV 
and GMCV for SMA V and GMA V respec
tively. See section Vl.M of this appendix. 

Non:: Section VI.I through VI.L ;l!'e for usP 
when chronic values are not ,n·ai 1,1 hlP for 
species in eight taxonomic familie,.: as t!P
scribecl in section III.B.1 of thii3 appendix. 

I. For each chronic value for which at least 
one corresponding appropriate acutP valuP is 
available. calculate an ACK u:-.in_g for the 
numerator the g·eometric: mean oft hE' result>; 
of all acceptable now-through 1 excPpt ;;tat il' 
if' acceptable for daphnids and mich~es I acute 
te;;ts in the same dilution water in whkh the 
concentrations <ire measurer!. For fish. the 
acute test(Sl should lie concluct<'tl with jU\·e
niles. The acute testis) should lie part of the 
same study as the chronic test. If al'ute tl"sb 
were not comluct-ell as part of t llP ;.;ame 
study. hut were conducted as p<ll't uI <l dif
ferent study in the same lailorato1·,1,· and dilu
tion water. then they mav be U8ed If no ><Ul'h 
acute te,;t.s cne a\-aila11le. result:-< of ac·utP 
lPc;ts conducted in the same dilution watet 
in a different laborator;1- may he used. If no 
:mch acute tests are available, <\11 ACR sh<lll 
not l>e calculated. 

.J. For e<lch spedes. valculate the :::i:\IAC'R 
,ls the geometric mean of all ACfb anlila1:le 
ro1· that species. If the minimum ACH data 
requirements (as clescl'ilJed in sec1 ion III.B.2 
of this appendix! are not met with fresh
water data alone. saltwater data ma~- he 
user! along with the fre;;hwater data. 

K. Fo1· some materials. the ACH :-;eerns to 
he the same for all species. but for other ma
t.eriafa the ratio seems to incrPa:se m· de
crease a;; the Sl\IA Y increa:ses. Thus tlw 
FACR can be olltained in three wa:-:s. depend
ing· on the clata available: 

1. If the ;.;pecies mean ACH. set·ms to in
Cl'ease or decrea;.;e as the Sl\IA \',.: increa:se. 
the FACR shall be calculated a;; the geo
metric mean of the ACRs fol' specie>' wlwst 
SMAVs are close to the FAV. 

2. If no major trend is apparent and the 
ACRs for all species are within a factor or 
ten. the F ACR ;,hall he calculated as the geo
metric mean of all of the SMACRs. 

3. If the most appropriate SMACH,; are less 
than 2.0, and especially if they are less than 
1.0. acclimation has probably occul'!'ed rlur
ing the chronic test. In this situation. be
cause continuous exposure and acclimation 
cannot be assured to provide adequate pro
tection in field situations. the FACR should 
be assumed to be two. so that the FCV is 
equal to the Criterion Maximum Concentra
tion (CMCJ. (See section X.B of this appen
dix. l 
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If the a\'ailahle Sl\IACRs c!o not fit one of 
tl1esP cases. a FACR nn~- not be obtained 
and a Tier I FCV pl'Obably cannot be cal
culatecl. 

L. C'akulat.e the FCV by dividing the FA V 
liv the FACR. 
FCV~FAV"'FACH. 

If there h a Final Acute Ec1uation rather 
than'' FA\-. see also ;;ection \-of this appen
clix. 

l\l. If the SMCV of a commercially or 
rt'creatiomdl.v important species of the 
Great L<lkes Sy;;tem is lower than the cal
culated FC\'. then that SlVICV must be u:;ed 
a;; the FCV instead of the calculated FCV. 

;.; . St~e section VIII of this appendix. 

i'/!. F111<1/ C/ironic Equation 

A .. -\ Final Chronic Ec1u'1 tion can be cle
ri\"Ptl in two way,;_ The procedure rlescriherl 
in :-;ecti(Jll \"fl.A (Jf this appendix will result 
in tlw t·hronil' ;;[opP lieing the same as the 
acute ,-lopP. The procedure described in sec
tion,.; \"II.R through N of this appendix will 
ll"uall_\- result in the chrnnic 6lope 1Jeing dif
fen·nt from the acute :-;lope. 

l. If ACH.i< ~ue availahle for enough species 
at Pnotud1 nllue::; of the water qualit.\- char
<CdPl'J:>tk to inclinltt• that the ACR appears 
tu l•e t hr- sccme for all species <lml appears to 
\-(· inrlependent of the water <1uality char
,icte1iHk. calculate the f<'ACR as the g·eo
rnet ric- rne<-111 of the <n-ailahle SMACRs. 

2. (',tlc:ulate the FC'\' at the :-:electerl value 
Z of tl1e water quillit,\' characteristic lJy di
l"icling tlw FAV at. Z c;;ee spction V.M of this 
appPmlix 1 h.\· the F ACR. 

:J. C~c· \"=pooled acute slope csee section 
\-_l\J oft hi>' appendixJ. and 

L=pouled chronic slope. 
-! ::iPP >'Pelion VII.M of this appendix. 
B. \n1e11 enough data are antilable to show 

tl1<l1 l'hronic toxicity to at least one species 
b rPLttecl to a water qualitv characteristic. 
th"' relationship shoulcl he taken into ac
c:ount as descrilied in sections C through G 
iJE:'low 01· u~ing analysis of covariance. The 
t \HJ methods are equivalent and produce 
iclentical results. The manual method de
~c.:J'lli(·rl below p1·ovides an understanding of 
this ;1pplication of covariance analysis. but 
c·omputel"izecl versions of covariance ana.lysis 
are much more convenient for anal~·zing· 

largp data sets. If two or more factors affect 
toxicity. multiple regression analysis shall 
he USPll. 

C. For eal'h species for which comparable 
chronic toxicity values are available at two 
or more different values of the water quality 
characteristic. perform a least squares re
g-ression of the chronic toxicity values on the 
col'l'esponding values of the water quality 
characteristic to obtain the slope and its 95 
percent confidence limit:; for each species. 

NoTE: Because the be:;t documented rela
tionship is that between hardness and acute 
toxicity of metals in fresh water and a log-
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log relationship fits these data. g·eonwtric 
means and natural logarithms of both tox
icity and water quality are used in the rest 
of this section. :B'or relationships based on 
other water quality charact.eristics. such as 
Ph. temperature. no tnmsformation or '' dif
ferent transformation might fit the data \Jet
ter. and appropriate chang·es will be nec
essary throug·hout this ,;ect.ion. It is probably 
preferable. but not necec<sary. to u;;e the 
sa,me trnnsformation that was used with the 
acute values in section V of this appendix. 

D. Decide whether the data for each species 
are relevant. taking into account the rang·e 
and number of the tested values of the water 
quality characteristic and the degree of 
agreement within and between specie;;. :B'or 
example. a slope based on six data points 
might be of limited value if it is based only 
on data for a very narrow range of Yalues of 
the water quality characteristic. A ~lope 
bat:1ed on only two data points. howe\·er. 
mig·ht be more useful if it is consistent with 
other information and if the two points 
cover a broad range of the water quality 
<..:haracteristic. In addition. chronic values 
that appear to be questionable in comparison 
with other acute and chronic data aYailable 
for the same species and for other species in 
the same genus in most cases should not be 
used. For example. if aft.Ar adjustment for 
the water quality chara,cteristic. the chronic 
values aYailable for a speeies or genus differ 
by more than a factor of 10. rejection of some 
or all of the values is. in most cases, absent 
countervailing· circumstances. appropriate. 
If a useful chronic slope is not available for 
at least one species or if the available Rlopes 
are too dissimilar or if too few data are 
available to adequately define the relation
ship between chronic toxicity and the water 
quality characteristic. it might be appro
priate to assume that the chronic slope is 
the same as the acute slope. which is equiva
lent to assuming that the ACR is inde
pendent of the water quality characteristic. 
Alternatively. return to section VLH of this 
appendix. using the results of tests con
ducted under conditions and in waters simi
lar to those commonly used for toxicity tests 
with the species. 

E. Individually for each species, calculate 
the geometric mean of the available chronic 
values and then divide each chronic value for 
a species by the mean for the species. This 
normalizes the chronic values so that the 
geometric mean of the normalized values for 
each species individually, and for any com
bination of species, is 1.0. 

F. Similarly, normalize the values of the 
water quality characteristic for each species 
individually. 

G. Individually for each species, perform a 
least squares regression of the normalized 
chronic toxicity values on the corresponding 
normalized values of the water quality char
acteristic. The resulting slopes and the 95 
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p•·1·ce11t confidencP limits will be identical to 
1 hose obtainetl in ;;ection VILB of this appen
tlix. Now. however. if the data are <lctually 
plotted. the line of hest fit for each imli
\'idual specit-~ will go throus;h the point 1.1 
in the center of the graph. 

H. Treat all of the normalized data as if 
thc>:v were all the ,;ame species and perform a 
least squares regres:;ion of all of the normal
ize<! chronic Yalues on the con·esponding nor
malized Yalues of the water c1uality char
acteristic t.o obtain the pooled chronic :;;lope. 
L. am! its 95 percent confidence limits. 

If "11 normalized data are actually plotted. 
the line of best fit. will g·o through the point 
L 1 in th•' cent er of the graph. 

I. For eac·h species. calculate tile geo
metric mean. M. of the toxicity values a,nd 
the g·eometric mean. P. of the values of thE:' 
\\"<lter 4ualit y characteristic. !These are cal
' ulat.ed in Sl't't iom: VILE and F of thi:; appen
dtx. J 

J. For ead1 species. calculate the loga
rithm. Q. of the SMCV at a selected value. Z. 
of the water quali tv characteristic u:;ing· the 
equation: 

f.,l=ln M-L1 ln P Jn Z J 

NoTE: Although it is not necessary. it is 
recommended that the same value of the 
water quality characteristic be used here as 
was used in section V of this appendix. 

K. For each species. calculate a SMCV at Z 
using the e<1uation· 

l'.iMCV=e'J 
Non;: Alternatively. the SMCV at Z can be 

obtained by ;;kipping section VII.J of this ap
pendix. using· the equations in sections VII.J 
and K of this appendix to adjust each chronic 
value individually to Z. and then calculating 
the g·eometric means of the adjusted values 
for each e.pecies individually. This alter
native procedure allows an examination of 
the range of the adjust.eel chronic values for 
each specie;;. 

L. Obtain the FCV at Z by using the proce
dure described in sections IV .. J through 0 of 
this appendix. 

M. If the SMCV at Z of a commercially or 
recreationally important species of the 
Great Lakes System is lower than the cal
culated FCV at Z. then that SMCV shall be 
used as the FCV at Z instead of the cal
culated FCV. 

N. The Final Chronic Equation is writ.ten 
as: 

Where: 

L=pooled chronic slope and S = FCV at Z. 

Because L, S, and Z are known. the FCV 
can be calculated for any selected value of 
the water quality characteristic. 
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VIII. Final Plant Value 

A. A Final Plant Value rFPVJ is the lowest 
plant value that was obtained with an impor
tant aquatic plant species in an acceptable 
toxicity test for which the concentrations of 
the test material were measured and the ad
verse effect was biologically important. Ap
propriate measures of the toxicity of the ma
terial to aquatic plants are used to compare 
the relative sensitivities of aquatic plants 
and animals. Although procedures for con
ducting and interpreting the results of tox
icity tests with plants are not well-devel
oped. results of tests with plants usually in
dicate that criteria which adequately protect 
aquatic animals and their uses will. in most 
cases. also protect aquatic plants and their 
uses. 

B. A plant value is the result of a 96-hour 
test conducted with an alga or a chronic test 
conducted with an aquatic vascular plant. 

NOTE: A test of the toxicity of a metal to 
a plant shall not be used if the medium con
tained an excessive amount of a complexing 
agent. such as EDTA. that might affect the 
toxicity of the metal. Concentrations of 
EDTA above 200 µ g'L should he considered 
excessive. 

C. The FPV shall be obtained by selecting 
the lowest result from a test with an impor
tant aquatic plant species in which the con
centrations of test. material are measured 
and the endpoint is biologically important .. 

IX. Other Data 

Pertinent information that could not be 
used in earlier sections might be available 
concerning adverse effects on aquatic orga
nisms. The most important of these are data 
on cumulative and delayed toxicity. reduc
tion in surYival, growth. or reproduction. or 
any other adverse effect that has been shown 
to be biologically important. Delayed tox
icity is an adverse effect to an organism that 
results from. and occurs after the end of. its 
exposure to one or more test materials. Es
pecially important are data for species for 
which no other data are available. Data from 
behavioral. biochemical. physiolog'ical. mi
crocosm. and field studies might also be 
available. Data might be available from tests 
conducted in unusual dilution water (see sec
tions IV.D and VI.D of this appendix), from 
chronic tests in which the concentrations 
were not measured (see section VI.B of this 
appendix). from tests with previously ex
posed organisms (see section II.F.3 of this ap
pendix). and from tests on formulated mix
tures or emulsifiable concentrates (see sec
tion II.D of this appendix). Such data might 
affect a criterion if the data were obtained 
with an important species, the test con
centrations were measured. and the endpoint 
was biologically important. 
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X. Criterion 

A. A criterion consists of two concentra
tions: the CMC and the Criterion Continuous 
Concentration rCCCJ. 

B. The CMC is equal to one-half the FAV. 
The CMC is an estimate of the highest con
centration of a material in the water column 
to which an aquatic community can be ex
posed briefly without resulting in an unac
ceptable effect. 

C. The CCC is equal to the lowest of the 
PCV or the FPV (if available) unless other 
data !see section IX of this appendix) show 
that a lower value should be used. The CCC 
is an estimate of the highest concentration 
of a material in the water column to which 
an aquatic community can be exposed indefi
nitely without resulting in an unacceptable 
effect. If toxicity is related to a water qual
ity characteristic, the CCC is obtained from 
the Pinal Chronic Equation or FPV (if avail
able> that results in the lowest concentra
tions in the usual range of the water quality 
characteristic. unless other data (see section 
IXJ show that a lower value should be used. 

D. Round both the CMC and the CCC to two 
c;iirnificant digits. 

E. The criterion is stated as: 
The procedures described in the Tier I 

methodolog·y indicate that, except possibly 
where a commercially or recreationally im
portant ;;pecies is very sensitive. aquatic or
ganisms should not be affected unacceptably 
if the four-day average concentration of (1 J 
does not exceed <2> µ g L more than once 
even· three years on the average and if the 
one-hour average concentration does not ex
ceed r3i µ gL more than once every three 
years on the average. 
Where: 
r1 J = insert name of material 
\2) = insert the CCC 
r3J =insert the CMC 

If the CMC averag"ing period of one hour or 
the CCC averaging period of four days is in
appropriate for the pollutant. or if the once
in-three-year allowable excursion frequency 
is inappropriate for the pollutant or for the 
sites to which a criterion is applied. then the 
State may specify alternative averaging pe
riods or frequencies. The choice of an alter
native averaging period or frequency shall be 
justified by a scientifically defensible anal
ysis demonstrating that the alternative val
ues will protect the aquatic life uses of the 
water. Appropriate laboratory data an<Lor 
well-designed field biological surveys shall 
be submitted to EPA as justification for dif
fering averaging periods an cl or frequencies 
of exceedance. 

XI. Final Rei·ie1c 

A. The derivation of the criterion should 
be carefully reviewed b~· rechecking each 
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step of the Guidance in this part. Items that 
should be especially checked are: 

1. If unpublished data are used. are they 
well documented? 

2. Are all required data available9 

3. Is the range of acute values for any spe
cies gTeater than a factor of 10? 

4. Is the range of SMA Vs for any g·enus 
greater than a factor of 10? 

5. Is there more than a factor of 10 rlif
ference between the four lowest GMAVs? 

6. Are any of the lowest GMAVs quef'tion
able9 

7. Is the FA V reasonable in comparison 
with the SMAVs and GMAVs? 

8. For any commercially or recreationally 
important. species of the Great Lakes Sys
tem. is the geometric mean of the acute val
ues from flow-throug·h tests in which the 
concentrations of test material were meas
ured lower than the FA V? 

9. Are any of the chronic values used ques
tionahle9 

10. Are any chronic values availa\ile for 
acutely sensitive species9 

il. ls the rang·e of acute-chronic ratios 
gTeater than a factor of 109 

12. fa the FCV reasonable in comparison 
with the available acute and chronic data'? 

13. fa the measure<.l or predicted chronic 
value for any commercially or recreationally 
important species of the Great Lakes System 
below the FCV9 

14. Are any of the other data important'' 
15. Do any data look like they might lie 

outliers? 
16. Are there any deviations from the Guid

ance in this part9 Are they acceptable'.' 
B. On the basis of all available pertinent 

laboratory and field information. determine 
if the criterion is consi;itent with sound sci
entific evidence. If it is not. another cri
terion. either hig·her or lower, shall he de
rived consistent with the Guidance in thi8 
part. 

METHODOLOGY t'OR DEHi\ ING A</l"~TIC LIFE 
VALU>< TIER II 

XII. Secondar.11 Acute Vulue 

If all eig·ht minimum data requirements 
for calculating an FA V using Tier I are not 
met. a Secondary Acute Value (SAY> for the 
waters of the Great Lakes System shall be 
calculated for a chemical as follows: 

To calculate a SAV. the lowest GMA \~ in 
the database is divided by the Secornlary 
Acute Factor lSAF> (Table A-1 of this appen
dix) corresponding to the number of satisfied 
minimum data requirements listed in the 
Tier I methodology (Section III.B.1 of this 
appendix>. (Requirements for definitions, 
data collection and data review, contained in 
sections L II, and IV shall be applied to cal
culation of a SAV.) If all eight minimum 
data requirements are satisfied. a Tier I cri
terion calculation may be possible. In order 
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to calculate a SA V. the database must con
tain. at a minimum. a genus mean acute 
value tGMAV> for one of the following three 
genera in the family Daphnidae
Ceriodaphnia sp., Daphnia sp .. or Simocephalus 
Sp. 

If appropriate. the SAV shall be made a 
function of a water quality characteristic in 
a manner similar to that described in Tier I. 

XIII. Secondar11 .-1cute-Chronic Ratio 

If three or more experimentally deter
mined ACRs. meeting the data collection and 
review requirement:,; of Section VI of this ap
pendix. are available for the chemical. cleter
mine the FACR using the procedure de
scribed in Section VI. If fewer than three ac
ceptable experimentally determined ACRs 
are availa11le. use enough assumed ACRs of 
18 so that the total number of ACRs equals 
three. Calculate the Secondary Acute-Chron
ic Ratio ( SACRl al" the geometric mean of 
the three ACRs. Thus. if no experimentall:v 
dt>termined . .\C'Rs art> available. the SACR is 
18. 

XJL Seconclcny Chronic J:ultw 

Calculate the Secondary Chronic Value 
1 SCV l using Dne of the following: 

FAY 
A. SCV = --- (use FA V from Tier I) 

SA.CR 

SAY 
B. SCV = -------

FA.CR 

SAY 
c. scv = ----· 

SA.CR 

If appropriate. the SCV will he made a 
function of a wa.ter quality characteristic in 
a manner similar to that described in 'l'ier I. 

XV. Commerciull.11 or Recreatiorwll.IJ Impurtanl 
Species 

If for a commerci<tlly or recreationally im
portant species of the Great Lakes System 
the geometric mean of the acute \'alues or 
chronic values from flow-through tests in 
which the cuncentrations of the test mate
rials were mea~mred is lower than the cal
culated SAV or SCV. then that geometric 
mean must bt> used as the SA V or SCV in
~tead of the calculated SAV or SCY 

XV!. Tier II i'alw· 

A. A Tier II value shall consist of two con
centrations: the Secondary Maximum Con
centration 1.SMC 1 and the Secondarv Contin
uous ConcPntration <SC'CI. 
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B. The SMC is equal to one>-half of the 
SAV. 

C. The SOC is e(iual to the lowest of the 
SCV or the Final Plant Value. if available. 
unless other data (see section IX of thi::; ap
pendix) show that a lower value ;should be 
used. 

If toxicity is related to a water quality 
characteristic. the sec ic; obtained from the 
Secondary Chronic Equation 01 FPV. if 
available. that results in the lowest con
centrations in the usual range of the water 
quality characteristic. unless other data (See 
section IX of this appendix 1 show that a 
lower value should be used. 

D. Round both the SMC and the SCC to two 
significant digits. 

E. The Tier II value is stated a::-: 
The procedures described in the Tier II 

methodolog·y indicate that. except possilJly 
where a locally important species is very 
sensitive. aquatic org·anisms should not be 
affected unacceptably if the four-day average 
concentration of (ll does not exceed 12l µ g'L 
more than once every three years on the av
erage and if the one-hour average concentra
tion does not exceed (3) µ g.L more than once 
every three years on the average. 

Where: 

( ll = insert name of material 
121 = insert the sec 
13l =insert the SMC 

As discussed above. States and Tribes have 
the discretion to specify alternative aver
aging periods or frequencies (see section X.E. 
of this appendix I. 

XVII. Appropriatp lHodijications 

On the basis of all available pertinent lab
oratory and field information. determine if 
the Tier II value is corno;istent with sound 
scientific evidence. If it is not. another 
value. either higher or lower. shall be de
rived consistent with the Guidance in this 
part. 

TABLE A-1- SECONDARY ACUTE FACTORS 

2 ... 
3 .. . 
4 .. . 
5. 
6. 
7 ... 

.... '1 

I 

··:L 

21.9 
13.0 
80 
7.0 
6.1 
5.2 
4.3 

40 CFR Ch. I (7-1-04 Edition) 

Al'l'E'.\DIX B TO P.\RT 132--Gm:AT LAKES 
WATEH QL\LITY l:\ITL\Tin: 

l\IJ·:THOUOLOG Y FO!l DERI\'l);(; 
BIOAl'Cl":\ll" LA TIO:\ FACTOB.:c; 

Gl'eat Lakes States and Tribes shall adopt 
provisions consistent with (as protective as 1 
this appendix. 

I. Introduction 

A. The purpose of this methodology is to 
clescrilie procedures for deriving bioaccumu
lation factors iBAFsJ to be used in the cal
culation of Great Lakes Water Quality Guid
ance 1Guidancel human health Tier I criteria 
and Tier II values and wildlife Tier I criteria. 
A t>ubset of the human health BAFs are also 
used to identify the chemicals that are con
sidered bioaccumulative chemicals of con
cern 1BCCsJ. 

B. Bioaccumulation reflects uptake of a 
substance by aquatic organisms exposed to 
the substance through all routes (i.e .. ambi
ent water and food). as would occur in na
ture. Bioconcentration reflects uptake of a 
sub::;tance by aquatic organisms exposed to 
the substance only through the ambient 
water. Both BAFs and bioconcentration fac
tors <BCFsJ are proportionality constants 
that describe the relationship between the 
concent.ration of a substance in aquatic org·a
nisms and its concentration in the ambient 
water. For the Guidance in this part. BAFs. 
rather than BCFs. are used to calculate Tier 
I c1·iteria for human health and wildlife and 
Tier II values for human health because they 
bettel' account for the total exposure of 
aquatic organisms to chemicals. 

C. For organic chemicals. baseline BAFs 
can be derived using four methods. Measured 
baseline BAFs are derived from field-meas
urnd BAFs: predicted baseline BAFs are de
rived using biota-sediment accumulation 
factors (BSAFsi or are derived by multi
plying a laboratory-measured or predicted 
BCF hy a food-chain multiplier (FCMJ. The 
lipid content of the aquatic organisms is 
used to account for partitioning of organic 
chemicals within organisms so that data 
from different tissues and species can be in
tegrated. In addition. the baseline BAF is 
based on the concentration of freely dis
solved organic chemicals in the ambient 
water to facilitate extrapolation from one 
water to another. 

D. For inorganic chemicals. baseline BAFs 
can be derived using two of the four meth
ods. Baseline BAFs are derived using either 
field-measured BAFs or by multiplying lab
oratory-measured BCFs by a FCM. For inor
ganic chemicals. BAFs are assumed to equal 
BCFs 1i.e .. the FCM is 1.0). unless chemical
specific biomagnification data support using 
a FCM other than 1.0. 

E. Because both humans and wildlife con
sume fish from both trophic levels 3 and 4, 
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two baseline BAFs are needed to calculate 
either a human health criterion or value or 
a wildlife criterion for a chemical. When ap
propriate. ingestion through consumption of 
invertebrates. plants. mammals. and birds in 
the diet of wildlife species to be protected 
may be taken into account. 

II. Definitw11s 

Baseline BAF. For organic chemicals. a 
BAF that is based on the concentration of 
freely dissolved l:hemical in the ambient 
water anrl takes into account the parti
tioning of the chemical within the organism: 
for inorg·anic chemicals. a BAF that i:o based 
on the wet weight of the tissue. 

Baseline BCF. For organic chemicals. a 
BCF that is based on the concentration of 
freely dissolved chemical in the ambient 
water and takes into account. the parti
tioning of the chemical within the org·anism: 
for inorg·anic chemicals. a BCF that is based 
on the wet weight of the tit;sue. 

Biuuecumulution. The net accumulation uf a 
substance by an org·anism els a result of up
take from all environmental sourceio. 

Bioaccumulatio11 factm ! BAF). The ratio 1 in 
L.kgl of a subst<tnce's l'Lmcentration in tis
:sue of an aquatic org·<tnism to its com·entra
tion in the ambient water. in situations 
when~ both thil organism and it" food are ex
posed to and the ratio does not chang·p sub
stantially over time. 

Bioconcentrntion. The net accumulation of 
a substance by an aquatic organism as a re
sult of uptake ctireL·tly flam the ambient 
water throug·h gill memhranes or other ex
ternal body surfaces. 

Bioconcentration factor I BCF). The ra r io (in 
L ·kg) of a substance ·s concentration in tis
sue of an aquatic org·anism to its concentra
tion in the ambient water. in situations 
wher<> the organism is exposed through the 
water only and the ratio doef' not chang;e 
substantially over time. 

Biota-sediment accumululion j(i<'lor ! BSAF). 
The ratio (in kg· of organic carbon kg of 
lipidl of a substance·s lipid-normalized con
centration in ti;;sue of an aquatic organism 
to its org·anic carbon-normalized concentra
tion in surface sediment. in situation" where 
the ratio does not chang·e substantially over 
time. both the organism and it.>< food are ex
posed. and the surface seclimen t is represent
ative of average surface sediment in the vi
cinity of the organism. 

Dcpuration. The los,; of a substance from an 
organism as a result of any active or passive 
process. 

Food-rhain multiplier ( FCM). The ratio of a 
BAF to an appropriate BCF. 

Oct.anal-water partilion coe}jicienl r Ko" l. 
The ration of the concentration of a sub
stance in the n-octanol phase to its con
centration in the aqueous phase in an equili
brated two-phase oc:tanol-water system. For 
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log Kow. the log of the octanol-water parti
tion coefficient is a base 10 logarithm. 

Uptake. Acquisition of a substance from 
the environment by an org·anism as a result 
of any active or passive process. 

III. Hn°ie1r und Selection of Data 

A Duta Sources. Measured BAFio. BSAFs 
and BCFs ti.re assembled from available 
sources including the following·: 

1. EPA Ambient Water Quality Criteria 
doc:uments issued after ,January 1. 1980. 

2. Published scientific Ji terature. 
3. Reports iAsued by EPA or other reliable 

~ources. 

4. UnpulJlit-;hecl data. 
One useful sout'CP of references is the 

Aquatic Toxidt:.· Information Hetrieval 
<AQUIREl database. 

B. Field-Jleusurecl BAFs. The following· pro
cedural and quality assurance requirements 
.;hall be met for field-measured BAFs: 

1. The field stucliPs used shall be limited to 
those conducted in the Great Lakec; System 
with fish at or near the top of the aquatic 
food chain 1 i.e .. in trophic le\·els 3 and or 41. 

2. The trophic levPl of thP fish spPcies shall 
he determirwtl. 

3. 'l'he site of the field st ucly should not be 
~o unique that the BAF cannot be extrapo
lated to other locations where thP criteria 
,rnd value::; will apply. 

4. For onrnnic chemicals. the percent lipid 
;;hall be either measured or reliably esti
mated for the tissue used in the determina
tion of the BAF. 

5. The concentration of the chemical in thP 
water shall he meat'ured in a way that can be 
related t:o particulate organic carbon 1 POC l 
and or diioRo l ved mg·anic carbon 1 DOC) and 
should be relatively coniot.ant during thf: 
steady-state time period. 

6. For org:·anic chemicals with log K.~ 
gTeater than four. the concentrations of POC 
and DOC in the ambient water shall be either 
measured or reliarily estimated. 

7. For inorganic and organi<' l'hemical::;. 
BAFs shall be ul'ed only if they are expressell 
on a wet weig·ht basis: BAFs reported on a 
clry weight basis cannot be converted to wet 
weight unle8s a conversion factor is meas
ured or relialJlv estimated for the tisioue used 
in the determination of the BAF. 

C. Fielcl-Jfrasi;red BSAFs. The following 
procedural and quality assurance require
ments shall lie met for field-measured 
BSAFs: 

1. The field stmlie;; used shall be limited to 
thoioe conducted in t.he Great Lakes System 
with fish at or near the top of the aquatic 
food chain ri.e .. in trophic levels 3 andor 41. 

2. Samples of surface sediments <0-1 cm is 
ideal! shall be from locations in which there 
is net depo;;ition of fine sediment and is rep
resentative of average surface sediment in 
the vicinity of tlw organism. 
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3. The K .. " ,; ui;ed :<hall he ar·c:epUillP r1ual
ity as clescrilied in section III.F he low. 

4. The site of the field study :-'hould not lie 
so unique that t.he resulting BAF cannot he 
extrapolated to other locations where the 
criteria and values will apply. 

5. The tropic level of the fish species shall 
\)e determined. 

6. The percent lipid 8hall be eithm me<1.l'i
ured or reliably estimated for the th;t<ue used 
in the determination of the BAF. 

D. f,aboratory-l'vll'asur<'d BCFs. The fol
lowing procedural and quality assurance re
quirements shall he met for laboratorv
measured BCFs: 

1. The test organism shall not he di!-;easecl. 
unhealthy. or adversely affecter! hy the con
centration of the chemical. 

2. The total concentration of the chemical 
in the water shall be measured and :<hould be 
relatively constant during the steady-state 
time period. 

3. The organisms shall be exposed to thP 
chemical using a flow-throug·h or renewal 
procedure. 

4. For org·anic chemicals. the percent lipid 
shall he either measured or reliably esti
mated for the tissue used in the determina
tion of the BCF. 

5. For organic chemicals with log· K ,._ 
greater than four, the concentrations of POC 
and DOC in the test solution shall he either 
measured or reliably estimated. 

6. Laboratory-measured BCFs should be de
termined using fish species. but BCFs deter
mined with molluscs and other im'Prtehrates 
may be used with caution. For example, be
cause invertebrates metabolize some chemi
cals less efficiently than vertebrates. a base
line BCF determined for such a chemical 
using invertebrates is expected to he higher 
than a comparable baseline BCF determined 
using fish. 

7. If laboratory-measured BCl!'s increase or 
decrease as the concentration of the chem
ical increases in the test solutions in a hio
concentration test. the BCF measured at the 
lowest test concentration that is above con
centrations existing in the control water 
shall be used <i.e., a BCF should be cal
culated from a control treatmentJ. 1'h8 con
centrations of an inorganic chemical in a 
bioconcentration test should be greater than 
normal backgTound levels and greater than 
levels required for normal nutrition of the 
test species if the chemical is a micro
nutrient. but below levels that adversely af
fect the species. Bioaccummulation of an in
organic chemical might be overestimated if 
concentrations are at or below normal back
ground levels due to, for example, nutri
tional requirements of the test 01-g-anisms. 

8. For inorganic and organic chemicals, 
BCFs shall be used only if they are expres;ied 
on a wet weight basis. BCFs reported on a 
dry weight basis cannot be converted to wet 
weight unless a conversion factor is meas-
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u1·e\l or reliahl\' <:':-itirnatecl for the tissue used 
in tlw d<•termination of the BAF. 

9. BCF" for onrnnic chemicals may 11e 
based on measurement or radioa.ctivits only 
when the BCF is intendecl to include metalJo
li teo< or when there is l'Onfidence that. there 
i>' no interference due to metabolites. 

10. Thc~ calculation of the BCF must appro
priate!,\- address growth dilution. 

11. Other aspects of the methoclology used 
:;llould he similar to those described by 
ASTl\I 1 J990J. 

E. Preclitted BCFs. The following procedural 
and quality assurance requirements shall be 
met for predicted BCFs: 

1. The K .. , used shall be of accept.able qual
i t \' as described in section III. F below. 

2. The predicted baseline BCF shall be cal
culated using the equation: predicted base
line BCF = K..,, 

where: 
K.,,_ = octanol-water partition coefficient. 
F. Octuno/- Water Partition Coefficient (K .. ,, l. 
The \'alue of K,._, used for an organic chem-

ical :-;hall he det.ermined by g·iving priority to 
the expprimental and computational tech
niques usecl as follows: 

1 
2 

4 

1 
1 
2 

3 

4 . 
5 

Lo~· K .. , < 4: 

Priority Technique 

Priority 

Slow Stir. 

! Slow-stir. 
Generator,column. 

, Shake-flask. 
' Reverse,phase liquid chroma

tography on C18 chroma, 
tography packing with extrapo, 
ration to zero percent solvent. 

, Reverse,phase liquid chroma, 
· tography on C18 chroma

tography packing without ex, 
trapolat1on to zero percent sol, 
vent. 

Calculated by the CLOGP pro-
gram. 

Technique 

: Generator-column. 
! Reverse-phase liquid chromatography on 

C 18 chromatography packing with ex, 
: trapolation to zero percent solvent 
! Reverse-phase liquid chromatography on 

C18 chromatography packing without ex
trapolation to zero percent solvent. 

Shake, flask. 
j Calculated by the CLOGP program. 
-- --- ------------------·--

2. The CLOGP progTam is a computer pro
gram available from Pomona College. A 
value of K,.,, that seems to he different from 
tile others should be considered an outlier 
ancl not used. The \'alue of K,,,, used for an or
g-<1nic chemical shall be the geometric mean 
of the available K .. " s with highest priority 
or can be calculated from the arithmetic 
mean of the available log K,,,, with the high
est priority. Because it is an intermediate 
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value in the derivation of a BAF rlle \',11Lw 
u,;ed fol' the K ... , of a cheminll shc,ul1l not lw 
rournled to fe1,ver than three ,;ignificant cli.c:·· 
it::; <ll1rl a n<!Uf' for lo~ K, .. shoulLl nr>t \,,_. 
roundt:•tl to fewer thaD t h1·ee ,;ignificant dig· 
ib afte1 the decimal point. 

G. This metho<lolo~y p!'O\"iLle::; on•rall ;:nid
n .. nce for tlw derivation or BAFs. hut it ';111-

not· ,·n1·e1· nll the cle<isions that n1u,.ct he 
made in the revie11· and ;;pJt••·tion of an·._·pt
a 1-i1e Lla ta .. Profe~siunnl huh: n1ent t.-. required 
throughout the pl'OL'!'S". A <leg-ree of un1·PJ'
taint.v b ,;,ssociated with the Lletermination 
of any BAF. BSAF'. BC'F ur K,,. The amount 
of unc:e!'tainty in <l ha,;eline BAF depends on 
lioth the c1ualitv of clat<l avn1lallle and the 
method U8Nl to derive t tw HA F' 

H. Hereinafter in this rnethoclolog~·. the 
tel'Im· BAF. BSAF. BCF ancl K,.,, refer to rine,; 
that a1 e (;Ollsistent with the procedural ancl 
qualit:v assurance requirements gi,·en aho\·e. 

ri·. Fntn :ilet/Jocls _ff)) i>.-•·ninq Rase/me Ji .. \Fs 

R1seline BAFs shall lie Llerivecl using the 
following fom metholb. which are listed 
from most prefenr•ll to lea;;t prefrned: 

A. A measured \.Ja!';eli11e BAF for <1n org·c;nic 
or ino1-ganic chemicc;l ,lel'iv<'d from a field 
study of al·ceptahle ([Ualitv. 

B. A pre,licted haselii.e RAF for an organic 
chemival df'rived using fiel<l-meaH11·ecl 
BSAFs of acceptal,\e r1ualit'' 

C. A preclictecl baseline BAF for an 01·ganic 
or inorentnic chemical dPt·ivell from a BCF 
measured in a laborato1.\- strnlv of acceptable 
l1uality and,\ B'CM. 

D. A predicted baseline BAF fol' an or;nrnic 
,:hem.ical deri\•ed from H K"' of accept<lhle 
•1mdit.\· ancl a FCM. 

F'o1· ,_·orn1Mmtin' purposes. baseline BAFs 
should l.>e (\e!'iverl for each chemical Ly as 
man\' of the four nwthocls as a\·ailahie data 
allow. 

l;' Cu/<11iutio11 OJ Bas<'i11w HAFs(11) Or9u11!,
Chem1cu!s 

A. f,1picl .\"ormuli::alioil. l. 1t is a>'surned that 
RAFs ,;nd BCFs for org·ani<.: chemicals 1·an he 
pxtrapolatc•tl on the ha:>is of per!'ent lipid 
from one tissue to another am! from one 
ctquatic species to another in mo:ot cases. 

2. Becau;;e BAF's and BCFs for org·anlc 
chemic·alf' are related to the percenr lipid. it 
does not make an\- difference whethe1· the 
tissue sample is whole bod\' or edible por
tion, but both the BAF (or HCF'l ancl tlw per
cent lipid must be determined for the ~ame 
tis,;ue. The percent lipid of the ti»sue should 
he measured during· the BAF' or BCF study. 
hut in some cases it can be relia1Jly e;;ti
mated from measurements on tissue from 
other onrnnisms. If percent lipid is not re
porteti for the test organisms in the original 
study. it may be obtained from the nut hor: 
or. in the case or a laboratory ,,;tud,\·. lipid 
data for the same or a comparalile L1 liora-

471 

203-159 0-16 

Pt. 132, App. B 

lc:1 \ pupuhttlt•ll uf' !r>~t or~:an1;--:.1n~ that \Vf'i.'t' 

U<'•''' in t.hl' 01 ic;i1ui .-;t\lll,\· ma~· l.e use<l. 
The lipill-1101·11i.,\llzP(l com·entl'atbn. (.' 

ot ,, l'l1emi' ,tl in t [:-.,-uc- is ddinPd u;-;in~ th•: 
fu::uwilw equ;,_t1011: 

c . I 

\\"Len:: 

C j,=con(·enttclt1un u~ t ht" cH'g·ani~.: <:llen1ilal in 
J.he tis:sue uf a11ailti< i:iiota 1eitlw1 ·,vhole 
1 1t'g'ani~n1 01 :->pecifit·tl t h.;::-;ue \ 1 ~lg· g \. 

f:=!raction ol the ri,;suP that i~ lipid 

H. Hiou1·u11.t';1/u_1; B\ 1\tofinili\>n. h<t6elim· 
B.·\F,; ancl BC'r'~ t1.i· organic vlwtnka\,.._ 
whether mt'a>'ured (JJ' p1·euioed are 1.:a,,!'cl on 
tlw l'Olll:entr,,ticm uI the c:hem1nll that 1:0 

fh·ely rlis>ioln•1l in tlw ambient w"ter in 
01<\Pr tu acl'ount fur l.ioavai];1hiliiy For the 
purpose" of t hik GuiLlanc.·e in t hi" part. the 
rf'httionship l•etween the total concentration 
o! the chemical in thtc water :i.e. that which 
i" freely diss:il\'ed plu:; that whkh i" ,;orbetl 
t« particulatP organll' l'arbon or to cli><sOi\·ed 
01~·a11ic c<1Xl1<Jll1 tu thr· !reel~· tlic;::;oln;tl con
ct-ntration of the chemical in the ambient 
W<tter shall J,,. calc ul<tte<l usin~· the following· 
t'qll<ltion: 

\\"here: 

C'' '_,=freely cli;;solYf'd C'OrJ('eJll ra 1 ion ot Uie or

~·anit: chen11cal rn t ht· ambit"'ll t 11·nt er. 
c· ,=total com·entl'<ltion of tl1P "r~anit' chem

H:al in th<~ J.mbit"'nt water: 
lo =fraction ut thP total chemical in the :'lrn

hient water th<it is freely dis::;ol\·ed 

The fraction ol the total chemkal in the 
ambient watPl' that is freely cii,;;;ol\·ed. L. 
shall Le cakulated usinet the following equa
t i<>n: 

(D0C)(K ) 
l + "" + ( POC )( K "'' ) 

l (l 
Where: 

JJOC=concentrntic.n uf di:ol"olv<'d Ol'!£iltlil.' car· 
lion. kg of dis><ol\"hl org·anil- '<H·hon L ut 
water. 

K11\\ =octanol-watt-1 parti t1on copfficient or 
the chemkclL 

l'OC=eoncentnltion of part ilu.late organic 
carbon. k,;; of particulate organic •·arbon L 
of water. 

C. Food-Chuiri Hultzplicr. In the absence 01 
a field-meMurell BAF or a preclictecl BAF de
l'ived from a BSAF. a F'CM shall he used to 
•·,tlculate tlw baseline BAF' for trophk levpJ;.. 
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3 and 4 from a la horn torv-measured or pre
dicted BCF. For an on:·anic chemical. the 
FCM u::;ed shall be derived from Table B 1 
using the chemical·s log K"" <tnd linear in
terpolation. A FCM greater than 1.0 applies 
to most organic chemicah with a log K, '" of 
four or more. The trophic leYei used shall 
takP into account the age or size of the fish 
specie::; consumed h\- the hum>1n. <\\·Lrn or 
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mammali<rn prer.la tor because. for some spe
cies of fiHh. thP young are in trophic level 3 
wherPc<s the <tdults <tre in trophic lfwel •1. 

D. Cu/cu/ulion oj a !Jaseli11c BAF from u 
Fielrl-.\lc,1c,1uwl B .. IF. A baseline BAF ::;hall be 
c;dcuhded from a field-measured BAF of ac-
1·ept ahle (1mllit;1· using the following equa
tiun: 

. _ Measured BAF: 11 1 l Baselmc BAf = ------. ---- - I ~. 

I id _ t1 

Where: 
BAF' 1 =BAF IJa;;ecl on tot.al <:onr.·pritr.tt irm in 

tis8ue anLl water. 
f1=frnction of the tii<sue that 1s lipid. 
f 1"=fraction of the total chemic;tl tlut l>' frr·e-

1~· dissol\·ed in tlw ambit•nt w,\t r•1 

The trophic level to which the l1a:,;l'lirn-' fL\F 
applies is the same as tllP trophic le\·£>! of tlH' 
org·anisms used in the c1Ptern1in,1 tion of tlw 
field-measured BAF. For PtH:h trophic k1·el. 
a species mean meai'ured ha:,;e\i ne B • .\ F "htlil 
l.ie c<'tlcuh1ted a:o the .geometric Hwan h nH.i·p 
th;i.n one measured llaselinP B • .\F 1:-- 11\"<liLthl•· 
for a given species. For e11ch truphk i"YPl. 

th.- c: t·umPUic mean of the specie;; mean 
m•.'<t>'Ul·e<.l lm.w!inP BAFf> shall he calculated. 
If ll i «b!dine BAF liaf>ed on a measured BAF 
i" .11·aiL1J;lP for either trophic level 3 or .J. liut 
w,1 Lr,th. a rnea~urell baseline BAF for the 
1i' ll'·r 1 rophic le1·eJ shall 11e calculated usi11g 
!l;P 1.\lir:1 of tlw FCl\fo 1hat are obtained b.1· 
lin<·;1r intr·rpoL1tion from Ta1Jle B·l for lht' 
t }F'llll!. :tl. 

!-: C.:/i uiuf;,,11 ul u lJ<1si'li11e B.·1F frolli u 
r1,fli.\fru.,1u<·<I BS.lF. 1. A lmseline BAF Jor 
•i1 c> .. nir.· du•mic1d ··c shall l)e C;1lcu1,, ted from 
.1 ll-·lrl ·lllf'<\:'UH:Ll BSAF of acceptill.rle 11ualit~: 
u'inc: 1 h~ loll owing equation: 

(Baseline BAF) = (Baseline BAJ·) · 
I r 

(BSAF)i 

(BSAF)r 

(K,m )1 

( K"" )r 

\\"here: 

rBSAB'J,=BSAF for chemical '"i"'. 
cBSAF J,=BSAF fm the referr-n,_·f· dwmic;ll 

.. r ... 

rK.,": =octanol-W<-tter pc<rtition r·,wfficient 
for cllemical '"i'". 

1K,,\\ 1,=octanol-water partition coefficient 
for the reference chemical ··r". 

2. A BSAF shall he calcul;1tcd using thP 
following equation: 

'vVhere: 

c 
BSAF=-1

-

Csoc 

C,=the lipid-normalized concentration of the 
chemical in tissue. 

C"" =the organic carbon-nornrnlizPd con
centration of the chemical in :o;ecliment. 
3. The organic carbon-norm1ilized con

centration of a chemical in sediment. C"". 

,Jull hr· r ':llculated usin;t tlw following f'!!Ha

t i ()Jl: 

WhPn~: 

- cs 
CS()("--_-

toe 

(\.ccco11c''lllration of chemical in sediment 1~' 
.~· ;..r 0hli1nent 1. 

f, ,, =fraction of the ~e<liment that is organic 
ci!rllon. 

·I. P1·e1licting· BAFs from BSAFs requires 
<httit from a steady-state <or near steady
,;tatP> condition between sediment and ambi
ent water for IJoth a reference chemical "r" 
with a field-measured BAF1 fd and other 
chemicals "n=i" for which BSAFs are to be 
Lletermined. 

~. Tht> trophic level to which the baseline 
BAF applies is the same as the trophic level 
of the organism;; used in the determination 
of the BSAF. For each trophic level. a spe
cies mean baseline BAF shall be calculated 
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as the geometric mean if more than one 
baseline BAF is predicted from BSAFs for a 
given species. For each trophic level. the 
geometrk mean of the species mean baseline 
BAFs derived using BSAFs shall be cal
culated. 

6. If a baseline BAF based on a measured 
BSAF is available for either trophic level 3 
or 4. but not both. a haseline BAF for the 
other trophic level shall be e;ilculated using 

Pt. 132, App. B 

the ratio of the FC.Ms that are oht.ained by 
linear interpolation from Table B-1 for the 
ehemic<1,J. 

F. Calr-11l11tiu11 or G Baseline BAF from u Lal!
onllon1-A:leasu rcci BCF. A baseline BAF for 
trophic level :l <'Ind a baseline BAF for troph
ic 18vel 4 shall he C>llculat.ed from a labora
tor;-;-measured BCF of aceeptable quality 
an<\ a FCM using the following· equation: 

[
Measured BCf

1 j[ l l 
BaselineBAF=(FCM) ftu 

1

-1-~ .. 

Where: 
BCF•T=BCF based on total concentration in 

tissue and water 
f1=fraction of the tissue that is lipid. 
f"1=fraction of the total chemical in the test 

water that is freely dissolved. 
FCM=the food-chain multiplier obtained 

from Table B-1 by linear interpolation for 
trophic level 3 or 4. as necessary. 

For each trophic level. a species mean base
line BAF shall be calculated as the g·eo
metric mean if more than one baseline BAF 
is predicted from laboratory-measured BCFs 
for a g·iven species. For each trophic level. 
the geometric mean of the species mean 
lJaseline BAFs based on laboratory-rnea,mre<l 
BCFs shall be calculated. 

G. Calculation of a Basel me BAF from an Oc
tanol- "YV'ater Partition Coefficient. A baseline 
BAF for trophic level 3 and a baseline BAF 

fo1 trophic le\·el 4 shall be calculated from a 
K"" of acceptable Qllality and a FCM using 
the following equation: 

Baseline BAF=i FC'M 1 I predicted baseline 
BC'Fl=tFCMl tK"" I 

Where: 

FCM=t:he food-chain multiplier obtained 
from Table R-1 hy linear interpolation for 
trophic level 3 or 4. as neces:mry. 

K, "' =octanol-water partition coefficient. 

VI. Human Hrultl! und Wildlife BAF, for 
Orgo 1111" Chemicals 

A. To calculate human health and wildlife 
B_-\Fs for an or-g-anic chemical. the K"" of the 
chemical shall be used with a POC con
centration of 0.00000004 kg· L and a DOC con
centration of 0.000002 kg"L to yield the frac
tion freely dissolved: 

ftu"" (DOC)(K l 
1 + "'' + ( POC l( K """ ) 

10 

(0.000002 kg IL l(K
0

w l 
I+ - - ....... ·-·--- +(0.00000004kg/L)(K(lW) 

10 

l +(0.00000024 kg I L)(K
0

w l 

B. The human health BAFs for an or-g-anic 
chemical shall be calculated using the fol
lowing equations: 
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Human Health BAr~~; = [(baseline BAf )(0.0182) + 1 j(f1J l 

For trophic level 4: 

Human Health BAF~:f~ =I (baseline BAF)(0.0310) + l ]ff1J) 

\\"here: 
0.0182 and 0.0310 are the standardized frac

tion lipid values for trophie levels 3 and 4. re
spectively. that are used to derive human 
health criteria and values for tht> GLI. 

C. The wildlife BAFs for an organiG chem
ical 8hall be calculated using the following 
eq1wtions: 

For trophic len;l 3: 

Wildlife BAF~~-1~ =!(baseline BAF)(0.0646) + 1J(f1J J 

For t.rophic level 4: 

Wildlife BAF~~-; =[(baseline BAf)(0.1031)+1J(frc1 J 

Whc>re: 
0.06·16 and 0.1031 are the standardized frac

tion lipid values for trophic levc>ls :l anti ·1. re
spectively. that are used to deri,·e wildlifr 
criteria for the GLI. 

i·11. Human Heu/th and Wild/1/1' JUFs ;nr 
lnorga 11 ic C/u'micu/,, 

A. For inorganic chemicals. the ha~P!irw 

BAFs for trophic levels 3 and l arc> J,oth a~
sumed to equal the BCB' determi1wd for the 
chemical with fish. i.e .. the FCM is ctsi;umed 
to be 1 for both trophic levels :3 and •1. How
ever. a FCM greater than 1 might lle applica
ble to some metals. such as mf'rcur:•;. if. for 
example. an organometallic form of thP 
metal hiomag·nifies. 

B. BA.Fs for Humu11 Health Criteria and Fu/
ucs. 

l. Measured BAFs and BCFs usPd to deter
mine human healt.h BAFs for inortrnnic 
chemicals shall l)e based on e(lilJ!e ti;;sue 
(e.g .. muscle> of freshwater fL'h unles;.; it iti 
clemornstrated that whole-hod.v BAFs or BCFs 
are similar to edible-tissue BAFs or BC'Fs. 
BCFs and BAF8 based on measurPmPnts of 
aquatic plants and invertebrates should not 
lle used in the derivation of human heaith 
criteria and values. 

2. If one or more field-measured hast:line 
BAFs for an inorg·anic chemical art ~1,·aiJahle 

from ,;tuclies conducted in the Great Lakes 
;',;\-stem with the muscle of fish: 

a. For each trophic level. a specie8 mean 
mea.-<urecl baseline BAF shall be calculat.ecl 
a;; the g·eometric mean if more than one 
measured BAF is aV<lilable for a given spe
ciPs: and 

h. For each trophic le\'el. the geometric 
nwan of the species mean mea;surecl tlaf'eline 
BAFs shall he used a;.; the human healtl1 BAF 
for that chemical. 

:J. If an acceptable measured baseline BAF 
is not available for an inorganic chemical 
and one or more acceptable edible-poJ'tion 
la horntory-measured BCFs are available for 
tile chemical. a predicted baseline BAF shall 
lie calc:ulatecl hy multiplying the geometric 
mean of the BCF:s times a FCM. The FCM 
will be 1.0 unle::;:,; chemical-specific llio
magnific:ation data support using a multi
plier other than 1.0. The predicted baseline 
BAF tihall be used as thf' lh'.man health BAP 
for that chemical. 

C. IUFs (or Wile/life Criteria. 
1. Measured BAFs and BC'Fs used to clet.er

rnine wildlife BAFs for inorg·anic chemical~ 
~h<lll lJe IJased on whole-bod~· freshwat.er fish 
and im-ertebrate data unless it i;.; dem
on,,tr<tt eel that edible-tissue BAFs or BCFs 
,\ft> similar to whole-hody BAFs or BCF8. 

2. If one or more field-mea:-:ured baseline 
B.'l.Fs for an inorganic chemical are avai!al)le 
J1·om ~tudies c:oncluctecl in the Great Lake,.; 
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System with whole body of fish or inverte
brates: 

a. For each trophic level. a species mean 
measured baseline BAF shall be calculated 
as the geometric mean if more than one 
measured BAF is available for a given spe
cies. 

b. For each trophic level. the geometric 
mean of the species mean measured baseline 
BAFs shall be used as the wildlife BAF for 
that chemical. 

3. If an a.:ceptable me:umred baseline BAF 
is not available for an inorganic chemical 
and one or more ac.:eptable whole-body lab
oratory-measured BCFs are available for the 
.:hemical. a predicted baseline BAF shall be 
calc:ulated by multiplying· the g·eometric 
mean of the BCFs times a FCM. The FCM 
will be 1.0 unless chemical-specific bio
magnification data support using a multi
plier other than 1.0. The predicted baseline 
BAF shall be used as the wildlife BAI<' for 
that chemical. 

i·n1. Final Ren<'11: 

For both organic and inorg«<nic chemicals. 
human health and wildlife BAFs for lioth 
trophic levels shall be reviewed for consi~t
ency with all available data concerning the 
bioaccumulation. bioconcentration. and me
taboli8m of the chemiL:al. For example. in
formation concerning octanol-water parti
tioning. molecular size. or other physico
chemical properties that mig·ht enhance or 
inhibit bioaccumulation shoulll lie consid
ered for org·anic chemicl.'llc;. BAFs derived in 
accordance with this methodology should be 
modified if changes an' .iutotified by availalJle 
data. 

IX. Uteratmc Cited 

ASTM. 1990. Standard Practice fur Con
ducting Bioconcentration Tests with Fi~he;; 
and Saltwater Bivalve Molluscs. Stanchcrd E 
1022. American Society for 'Testing and Mate
rials. Philadelphia. PA. 

TABLE B-1-FOOO·CHAIN MULTIPLIERS FOR 
TROPHIC LEVELS 2, 3 & 4 

20 
2.5 
30 
3 1 
3.2. 
3.3. 
3.4 
3.5. 
3.6 
37 
38 
39 
4.0 
4.1 ... 
4.2 
43. 

I Trophic 

J _ ~vel 2.. -i 

1 000 I 
1.000' 
1.000 ! 

1 000 i 
1 000 i 
1.000 f 

1.000 I 

~ ggg: 
1.000' 
1.000 i 

1.000 I 

1.000' 
1 000 I 
1 000; 
1 000 

Trophic·· 
level 3 

1.005 
1.010 
1.028 
1.034 
1.042 
1 053 
1 067 
1.083 
1.103. 
1 128 ! 
1.161 I 

1.202 i 

1.253 I 
1.315 
1 380 i 

1 491 

Trophic 
level 4 

1.000 
1 002 
1.007 
1 007 
1 009 
1.012 
1 014 
1 019 
1 023 
1.033 
1.042 
1 054 
1.072 
1.096 
1.130 
1178 
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TABLE B-1-FOOD·CHAIN MULTIPLIERS FOR 

TROPHIC LEVELS 2, 3 & 4-Continued 
-···- ·- ---· --· 

Log K .... 
Trophic Trophic' Trophic 
level 2 I level 3 level 4 

~- - i ·-- ----·--

4.4 1.000 I 1.614 1.242 
45 1 000 i 1.766 I 1.334 
46 1 000' 1.950 ! 1.459 
4.7 1 000 I 2.175: 1.633 

' 4.8 .... i 1 000 2.452 i 1.871 
49 1 000 i 2.780: 2 193 
5.0 1 000 i 3181 : 2.612 
5.1 1 000 I 3.643' 3.162 
5.2 1 000 i 4188 3.873 
5.3 1.000 ! 4 803 I 4.742 
54 1.000; 5 502 ! 5.821 
55 1 000 6.266 i 7.079 
56 1 000 ' 7.096: 8551 
5.7 1 000 ' 7.962 i 10209 
5.8 1 000' 8.841 ; 12.050 
5.9 1 000 9.716' 13.964 
6.0 1.000 10.556 I 15.996 
6.1 1.000. 11.337 I 17.783 
6.2 I 000 

' 
12 064 i 19.907 

6.3 1 000 12 691 i 21.677 
6.4 1 000. 13 228 i 23.281 
6.5 1.000; 13 662 i 24604 
66 1 000 i 13 980: 25645 
67 1 000 14.223 ! 26363 
68 1 000: 14.355 i 26 669 
6.9 1 000 14.388 I 26 669 
70 1.000 14.305 26.242 
7.1 1.000 . 14.142 I 25468 
7.2 1 000' 13 852' 24.322 
7.3 1 000 13 474. 22.856 
7 4 1 000 i 12.987 I 21 038 
7 5 1 000 12 517 ! 18.967 
76 1 000. 11 708 i 16 749 
7.7 1 000. 10.914' 14388 
78 1 000 10 0691 12 050 
79 1 000 9 162. 9 840 
8 () 1 000 I 8.222 I 7 798 
8; 1.000' 7.278 i 6.012 
8" L 1.000 i 6361 1 4.519 
8 '.3 1.000' 5.489 i 3.311 
84 1 000 4.683' 2.371 
8 s 1 000 3.949 I 1 663 
8.6 I 000 3.296' 1.146 
8. 7 I 000 1 2.732 i 0 778 
88 I 000 i 2 246 ! 0.521 
8.9 1 000 i 1 837 i 0.345 
90 1 o_~o 1. __ ~493 i 0.226 

' The FCMs for trophic level 3 are the geometric mean of 
the FCMs tor sculpin and alewife 

APPl,::NDIX C TO P . .\HT 132--G!n~AT LAKEk 
WATEH QL.\l.ITY l:NITIATI\'E ME'l'H
()l)()J.()(;lt:S nm DE\'ELOP:VIE:NT OF 

He.MA'.\ HEAi.Ti! CHITEIUA A'.\D VAL
t"ES 

Great Lakes States and Tribes shall adopt 
provisions consistent with (as protective asJ 
t.his appendix. 

I. !Yl'){\Jlll'CTlllN 

Great Lakes States and Trilies shall adopt 
provisions consistent: with this appendix C to 
Pnsure protection of human health. 
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A. Gou/. The goal of th<c lrnm<1n health ni
tt>ria for the Great Lake;-; System i.'-' the ]JJ"O

tection of humans from unacceputlile expo
sure to toxicants via t:onsumption of cou
t.aminated fish and drinking· watel' and from 
ingesting water as a result of )J<l rt icip<1 t ion 
in wa ter-orientecl !'ecreational a,_·t i\·it ie:<. 

B. Derini/io11s. 
. 1ccepta/Jle duil.11 e.rpo.rnre (. 11.Jf.'i. An esti

mate of the maximum Lhlily dose of a ;-;ul;
::;tance which is not expected to result in ad
\'erse noncancer effects to the general lnmhrn 
population. including sensitin· suh&<r·oup,,. 

Adrerse ej/('cl. Any deletel'ious effect to ol'
g·anisms due to exposure to a su listance. Th Li 
inclucles effects whicl1 are or ma.\· heconw de
bilitating-. harmful or toxic to the nol'nrnl 
functions of the organism. !mt <loe:-; not in
clude non-harmful effects such as tio;sue di>'
coloration alone or the induction of enznne;.; 
involved in the metabolism of the substance. 

Carcinogen. A substance which causes an 
increased incidence of benhm or malit<nant 
neoplasms. or c;ubstantially decrease;-; tllP 

time to develop neoplasm,;. in animals 01· hu
mans. The classification of carcinog·ens li-< 
discussed in section II.A of appendix C 1 o 
part 132. 

Human cancer criterion !HCC!. A Hunrnn 
Cancer Value <HCVl for a pollutant that 
meets the minimum data l'equirements for 
Tier I specified in appendix C'. 

Human cancer rn/11!' (HC'l'). The maximum 
ambient water concentration of a sulJst.ance 
at which a lifetime of exposure from eit.her: 
drinking the water. consuming fish from the 
water. and water-related recreation activi
ties: or consuming fish from the water. and 
watAr-related recreation activities. will rep
resent a plausible upper-bound risk of con
tracting cancer of one in 100.000 using· the ex
po:rnre assumptions specified in the Meth
odologies for the Development of HumR.n 
HeR.lth Criteria and Values in appendix C of 
this part. 

Human noncancer criterion (HXC). A Human 
Noncancer Value <HNVJ for a pollutant that 
meets the minimum data requirements for 
Tier I specified in appendix C of this pal't. 

Human noncancer i:ulue (HNI'). The max
imum ambient water concentration of a sub
stance at which adverse noncancer eJfects 
are not likely to occur in the human popu
lation from lifetime exposure via either: 
drinking the water. consuming fish from the 
water. and water-related recreation aetivi
ties: or consuming fish from the water. and 
water-related recreation activities using the 
Methodologies for the Development of 
Human Health criteria and Values in appen
dix C of this part. 

Linearized multi-stage model. A corn;ervative 
mathematical model for cancer risk assess
ment. This model fits linear dose-response 
curves to low doses. It is consistent with a 
no-threshold model of carcinogenesis. i.e .. 
exposure to even a very small amount of the 
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'ulic;t:u1u, h a;;suml•d to produce a finite in
<'l""<l"'".l rfrk of l'all<e<"L 

f,rnr<'st 11/JsNced ucl cnse <'}feel /ere/ ( LO,IEL). 
The lo\1·est testell dose or concentrntion of <1 

.-oul.>:-;tance which resulted in an o!Jse1Ted ad-
1·et'>'t' effel't rn exposed test organisms when 
.dl hhd1er closes or concentrations resulted ill 
the ":\me or more se\·ere effects . 

.\"fJ 11/Jsnrecl adrcrse e/fi'c/ /ere! (.\'OAEL!. 
Thf:' highest tested llose or concentration of a 
culJstance wllich resulted in no observed acl
\'f:'!''3e t>Hect in expo~eli test organisms where 
hi~·JJer <loses or concentrations resulted in an 
<\<l\'prse pffel't. 

Quunlitatiz"e strncture actirit.11 relotionship 
r()S.·IRJ or structure actirity relationship !SAR! . 
. .\ nrnthematical relationship between a 
prnperty ractivity1 of a chemical and a 1rnm
l>er of cle;;cripto1·0 of the chemical. These 
dt•scriptor;; are chemical or physical charac
teri~tics obtained experimentally or pre
dicted from the 8tructure of the chemical. 

!le/util'<' source crmtnb11/im1 (RSC). The fac
t <Jt· 1 percentage i used in calculating an HNY 
or Hl\C 1.o account for all sources of exposure 
to a contaminant. The RSC reflects the per
c:ent of total exposure which can be attrih
u tecl to surface water through water intake 
cuHI fish consumption. 

Hisk associated dose (RAD). A dose of a 
known or presumed carcinog·enic 8ubstance 
in (mg kg da:;l which. over a lifetime of expo
sure. is estimated to be associated with a 
pla usihle upper bound increment.al cancer 
risk equal to one in 100.000. 

Slope /(1ctor. Also known as q,*, slope factor 
is the incremental rate of cance1· develop
ment calculated through use of a linearized 
multif;t.age model or other appropriate 
model. It is expressed in <mg kg dayl of expo
sure to the chemical in question. 

Threshold effect. An effect of a substance 
for which there is a theoretical or empiri
callv established dose or concentration 
below which the effect does not occur. 

Cncn-taint.11 factor (UFJ. One of several nu
meric factors used in operationally deriving 
critel'ia from experimental data to account 
for the quality or quantity of the available 
data. 

C. Lcrel of Protection. The criteria devel
oped shall provide a level of protection like
ly to be without appreciable risk of carcino
genic and. or noncarcinogenic effects. Cri
teria are a function of the level of designated 
risk or no adverse effect estimation, selec
tion of data and exposure assumptions. Am
bient criteria for single carcinogens shall not 
be set at a level representing a lifetime 
upper-bound incremental risk greater than 
one in 100.000 of developing cancer using the 
hazard assessment techniques and exposure 
assumptions described herein. Criteria af
fording protection from noncarcinogenic ef
fects shall be established at levels that. tak
ing; into account uncertainties. are consid
ered likely to !Je without an appreciable risk 
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of adver:se human health effects <i.e .. acute. 
su bchronic and chronic toxicity incl udi Ill< re
productive and developmental effect.;) during 
a lifetime of exposure. using the ri:sk assp;;~
ment techniques and exposure assumptions 
described herein. 

D. T1co-tiered Classification. Chemical c·on
centration levels in surface water protective 
of human health shall be derived llased on ti
ther a 'l'ier I or Tier II classification. Tlw 
two Tiern are primarily distinguished lJ:v the 
amount of toxicity data available for llferiv
ing the concentration levels and the quan
tit.v and qmllit.Y of data on hioaccumulat ion. 

II. MI>:I~ll'~I D.\T.-\ Rl·:c..>nHE!\IE"'T" 

The best available toxicit:>' data on the 'ld
verse health effects of a chemical and the; 
best data on hioaccumulation factors shall 
be used when developing human health Tier 
I criteria or Tier II values. 'l'he best <Hail
ahle toxicity data shall include data from 
well-conducted epidemiologic aml or anima 1 
,;tudies which provide. in the case of car·cino
g·ens. an adequate weight of evidence of po
tential human carcinog·enicity and. in th<.' 
case of noncarcinogens. a do;,;e-response rela
tionship involving critical effect.I' liio
log·ically relevant to humans. Such informe<
tion should be obtained from the EPA Inte
grated Risk Information System 1 UUSJ data
base. the scientific literature. and other in
formational databases. studies and or reports 
containing· adverse health effects dau of 
adequate quality for use in thi~ proce,lure. 
Strong· consideration shall be given to the 
most currently available guidance provi<led 
by IRIS in cleriving· criteria or values. sup
plemented with any recent data not incor
porated into IRIS. When deviations from 
IRIS are anticipated or considered necessary. 
it is strong·ly recommended that such ac
tions be communicated to the EPA Ref
erence Dmse 1RID) anclor the Cancer Risk As
sessment Verification Endeavor 1CHAVE1 
workgroup immediately. The best available 
bioaccumulation data shall include data 
from field studies and well-conduct.ell laliora
tory studies. 

A. Carcino_qens. Tier I criteria and Tier II 
values shall be derived using· the methodolo
gies described in section III.A of this appen
dix when there is adequate evidence of poten
tial human carcinogenic effects for a chem
ical. It is strongly recommended that the 
EPA classification system for chemical car
cinogens. which is described in the 1986 EPA 
Guidelines for Carcinogenic Risk Assessment 
Cl.J.S. EPA. 1986). or future modifications 
thereto. be used in determining whether ade
quate evidence of potential carcinogenic ef
fects exists. Carcinogens are classified. de
pending on the weight of evidence. as either 
human carcinogens, probable human car
cinogens, or possible human carcinogens. 
The human evidence is considered inad-

Pt. 132, App. C 

equate and thenlfore the chemical cannot b;; 
classified as a human carcino.rnn. if one of 
two conrlition,; exists: (al there are few perti
nt>nt data. or 1h) t.he available ;;tudies. while 
showing eviclence of association. do not ex
clude chance. biaf'. or confounding and there
fore a casual interpretation is not crPdihle. 
The animal eddence is considered inad
equate. and the1·eforP the chemical cannot be 
classified a~ a probable or possible human 
can:inogen. when. because of majo1· r1uali
tat ive or quantitative limitations. thP evi
dence cannot lw interpreted as ,;hawing ei
th<>r the prest>lll'P ur 2lbsenct' of a t"<lrdno
genic effect. 

Chemical:; are lle,.;crihecl a~ "human car
c1nog·ens" when there is sufficient entlence 
fJ'lJrtl epidemiological studies to ;;upport a 
causal a.'isocLHion het.ween exposure to the 
chemicals ancl can!'er. Chemicals described 
a:-; "prohalJlE' human carcinogens" include 
chemicals fol' whkh the weight of eddence 
of human carcinogenicity based on epidemio
log·ic:al sturlies is limited. Limited human 
e\·idence is th<tt which indicates that a cau;;
al interpretation is lTedible. hut that <ilter
native explanations. such as cha.nee. bia:s. or 
confounding. n1nnot adequately he excluded. 
Probable human carcinogens are also agents 
fol' which thPre is ,,;ufficient e\'idence from 
animal studies am! for which there is inacl
el1uate evidence 01 no data from epidemio
logic studie~. Sufficient animal evidence is 
data which indicates that there is an in
creased incidence of malignant tumors or 
combined mali15·m1Ht and benign tumorn: \al 
in multiple t<pedefl ol' straim;: lhl in multiple 
experiments (P.g .. with different routes of ad
ministration or· u~ing different dose levels>: 
01 \C) to an unusual degree in a single experi
ment with reg«nd to high incidence. unu:;ual 
~i te or type of tumor. or early ag·e at onset. 
Adllitional evidence may be provided by data 
on dose-responf<e effect.s. as well as informa
tion from short-term tests (such as mut.ag·e
nicity.genotoxieity tests which help deter
mine whether the chemical interacts di
rectly with DNA) or on chemical structure. 
metabolism or mode of action. 

"Possible human carcinogens" are chemi
cals with limited evidence of carcinog·enicity 
in animals in the absence of human data. 
Limited animal evidence is defined as data 
which suggests a c:arcinogenic effect but are 
limited because: (al The stuclies involve a 
sing'le species. strain. or experiment and do 
not meet criteria for sufficient evidence (see 
preceding paragraphi: or (hJ the experiments 
are restricted by inadequate dosage levels. 
inadequate duration of exposure to the 
agent. inadequate period of follow-up. poor 
survival. too rew animals, or inadequate re
porting·: or (cl the studies indicate an in
crease in the incidence of benign tumors 
only. More specifically. this group can in
clude a wide variety of evidence. e.g-.. (al a 
malignant tumor response in a single well-

477 



Pt. 132, App. C 

conducted experiment that doe:-; not meet 
conditions for sufficient eviden<:e. 1 b) tumor 
response of marginal statistical significance 
in studies having inadequate design or re
porting. lcJ benig·n but not malig·nant tumors 
with an agent showing no response in a vari
ety of short-term tests for mutagenicity. and 
(dJ response of marginal statistkal signifi
cance in a tissue known to have a high or 
variable background rate. 

1. Tier I: Weight of evidence of potential 
human carcinogenic effects :-;ufficient to de
rive a Tier I HCC shall genernlly include 
human carcinogens. probable human car
cinogens and can include. on a case-by-case 
basis. possible human carcinogens if studies 
have been well-conducted allieit based on 
limited evidence. when compared to studies 
used in classifying human and probable 
human carcinogens. The decision to use data 
on a possible human carcinogen for deriving 
Tier I criteria shall be a case-by-case deter
mination. In determining· whether to derive 
a Tier I HCC. additional evidence that ;;hall 
be considered includes but is not limited to 
available information on mode of a<:tion. 
such as mutagenici ty genotoxici ty I deter
minations of whether the chemical interacts 
directly with DNAJ. st.ruct.ure activity. and 
metabolism. 

2. Tier II: \Veight of evidence of pos:-;i!Jle 
human carcinogenic effects sufficient to de
rive a Tier II human cancer value shall in
clude those possible human carcinogens for 
which there are at a minimum. data suffi
cient for quantitative risk assessment. but 
for which data are inadequate for Tier I cri
terion development due to a tumor response 
of marginal statistical si~rnificance or inabil
ity to derive a strong dot:ie-response relation
ship. In determining whether to derive Tier 
II human cancer values. additional evidence 
that shall be considered includes but is not 
limited to available information on mode of 
action such as mutagenicity g·enotoxicity 
(determinations of whether the chemical 
interacts directly with DNAl. structure ac
tivity and metabolism. As with the use of 
data on pm;i;ible human carcinogens in devel
oping Tier I criteria. the decision to use data 
on possible human carcinogens to derive Tier 
II values shall be made on a case-by-case 
basis. 

B. Noncarcinogens. All available toxicity 
data shall be evaluated considering the fUll 
range of possible health effects of a chem
ical. i.e .. acute·subacute. chronic su!Jchronic. 
and reproductive developmental effects. in 
order to best describe the dose-response rela
tionship of the chemical, and to calculate 
human noncancer criteria and values which 
will protect against the most sen:-;it.ive end
pointrs) of toxicity. Although it is desirable 
to have an extensive database which con
siders a wide rang·e of possible adverse ef
fects. this type of data exists for a very lim
ited number of chemicals. For many others. 
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there is a range in quality and quantity of 
data available. To as:rnre minimum reli
ability of criteria and values. it is necessary 
to establish a minimum database with which 
to develop Tier I criteria or Tier II values. 
The following represent the minimum data 
set8 necessary for this procedure. 

1. Tier I: The minimum data set sufficient 
to derive a Tier I human HNC shall include 
at least one well-conducted epidemiologic 
study or animal study. A well-conducted epi
demiologic study for a Tier I HNC must 
quantify exposure leve](sl and demonstrate 
positive association between exposure to a 
chemical and adverse effectrsl in humans. A 
well-conducted study in animals must dem
on;;trate a dose response relationship involv
ing· one or more critical effectrsJ biologically 
relevant to humans. (For example. study re
sults from an animal whose pharmaco
kinetict:: and toxicokinetics match those of a 
human would be considered most bio
logically relevant.) Ideally. the duration of a 
study should span multiple g·eneration:-; of 
exposed test species or at least a major por
tion of the lifespan of one g·eneration. This 
type of data is currently very limited. By the 
use of uncertainty adjustments, shorter term 
studies rsuch as 90-clay subchronic studies) 
with evaluation of more limited effect(s) 
may be used to extrapolate to longer expo
sures or to account for a variety of adverse 
effects. For Tier I criteria developed pursu
ant to this procedure. such a limited study 
must be conducted for at least 90 clays in ro
dents or 10 percent of the lifespan of other 
appropriate test species and demonstrate a 
no observable adverse effect level rNOAELL 
Chronic studies of one year or longer in ro
dents or 50 percent of the lifespan or greater 
in other appropriate test species that dem
orn;trate a lowest observable adverse effect 
level <LOAELJ may be sufficient for use in 
Tier I criterion derivation if the effects ob
served at the LOAEL were relatively mild 
and reversible as compared to effects at 
higher doses. This does not preclude the use 
of a LOAEL from a ::;tudy tof chronic dura
tionl with only one or two dose:-; if the effects 
observed appear minim<ll when compared to 
effect levels observed at higher doses in 
other studies. 

2. Tier II. When the minimum data for de
riving Tier I criteria are not available to 
meet the Tier I data requirements. a more 
limited database may be considered for cle
ri\·ing Tier II \'alues. As with Tier I criteria. 
all available data shall be considered and 
idealJ~· should address a range of adverse 
health effects with exposure over a substan
tial portion of the lifespan (or multiple gen
erations 1 of the test species. When such data 
are lacking it may be necessary to rely on 
less extensive dat.a in order to establish a 
Tier II value. With the use of appropriate un
certainty factors to account for a less exten
sive database. the minimum data sufficient 
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t c uel'i\ '-' <l Tier II v,'\ lut: ,;hall includt' " 
l\OAEL from at least one \vell-L on duet l'd 
shol't-term l'epeatetl dose stud;,-·. Thi;; stud,\· 
iihall he of at least 28 dctv>< duration_ in ani
mab <lemDnstrating a dose-response. anll in
\•olving effects hiolog·ica lly relenrnt to hu -
man><. Data from studie,; of long-er durn1 ion 
(gTeater than 28 clay,;l ancl LOAELs from 
such studies \gTeater than 28 <la~·:,; I ma~- be 
more appropriate in some case:,; for clen va
tion of Tier II values. l:se of a LOAEL o;houi<l 
he l1ased on corn;idemtion oft he follow in?' in
formation: severity of effect. qua Ji ty ot the 
study and duration or th<-> study. 

C. Bioe1cnmrnlatzon .h1clrns !RAFsJ, 
1. Tin I iur Curc:inu{J<'ll-' and Xoncarc:i1111uc11s· 

To lie considered a Tier I cancer or non
c<i.ncer human health criterion. along with 
;;atisfying the minimum toxicity data rt'

quirement;; of sections ILA.1 aud IT.R l ot 
thi;; appendix. a chemical must ha\'e the fol
lowing minimum l_>ioacvumula.tion llat-a. For 
all organic: chemicah; either: (al a field-rnea;,
urecl BA F: (l; > a BAF derived using· the B::O.-l..F 
metho,lolog',v: or (cl a chemical with a R~F 
less than 12.'i reg«irdless of how the BAF wa" 
derived. For all inoril:,,nil: chemicals. in dull
ing org·anometals such as men:ury. either: 
ra1 '' fi.eld-measurecl BAf' or \hl a lahorntor:-•
measured BCF. 

2. Tier I I /in Carcmooens and .VnncaH uw
_qens· A chemical is con;;iderecl a Tier II urn· 
cer or noncancer human health value 11 it 
cloes not meet either the minimum toxidt ,\' 
data requirementt:> or sectiorn; II.A.1 arnl 
11.B.l of thit; appendix or the minimum bio
accumulation clata rnquirements of section 
ILC.1 of this appendix. 

Ill. Pr: l);C'll'LE1' FUH DFYl·:l.ll!''.\IE:\T OF 'l'i :·,K I 
CRJTERL\ OR TILi\ II V.-\.L1'1-:c; 

'l'he funclarnental components of the proce-· 
<lure to calculate Tiet' I c1·iteria or Tier JI 
values are the same. However. certain of the 
aspects of the procedure deRignecl to account 
for short-duration studies or other limita
tions in rlata are more likely to lJe releYant 
in deriving· Tier II Yalue;; thdn Tier l ni
t eria. 

A. Curcinogcns. 
L A non-threshold mechanism of cat·dno

gene<'is shall be assumed unles:o biologiC'<ll 
rlata adequately demonstrate the exi<'tenc:e 
of a threshold on a chemical-specific basis. 

2. All appropriate human epidemiologic 
data ;md animal cancer llioassay data >-<hall 
be consiclerecl, Data f>pecific to an em·iron
mentally appropriate route of exposure shall 
be used. Oral exposure ;;hould be mied pref
erentially over dermal and inhalation since. 
in most cases. the exposure routes of great· 
est concern are fish consumption and drink
ing water. incidental ingestion. The risk asso
ciated close shall be set at a level co1-
responding to an incremental cancer risk of 
one in 100.000. If acceptable human epitlt>mio
lo1dc data are available for a cht>mir al. it 
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sh«:\ l•e tlshi \() deti\·e the l'i>-<k a,;,;udatP.ll 
do:-1•_ lJ' >tu "r;talilf' human epitlemwlog·k 
lhtt·1 ~u·e 1101. ctYaiLtlile. the i1~k. as:-:-;ociatell 
cic;_.;e shall he derived from avaib\ile ,111imal 
hir,a,,c;a,· daLt UaL'\ from a >:ipedt'>; \lrnt is 
c;onsicleretl nt""t liiologic,~lly rele\'ant to hu
mt:tns ti.f: .. 1·1:-•:-.:pond:-: n1o~t like hurnansl i;:-; 
pP .. fP1Ted vvhen:> nll other con~idt"'rat·\(>ll~ re·~ 

gni tliug C[U,llit ,. of clata are ertual. ln the <1l1-
Ef·l1«e uf rlatu to rlbt-inguish the mo,;t n·l· 
e\-.rnt specif'.;,_ tl<lla from the mo.-;t ;;eusitive 
::<Ji1--dP>i te,<;tecl. Le .. the c;peciec- f'howin" c-l C<ll'· 

cl r:og·euk eftet t at the> lowe:;t admini><tered 
ck-- io. sha 11 g·1·tH:'ral1~· he used. 

'; \\'hen ammal bimrnsay Llat,c ai·e usPcl and 
a non-thre--"lwld mechanism of t»trC'ino·
g·r·rdl'itv is H~:<umed. the data are filtell to a 
li<:t-.,\rizecl multif'tage computer model rn.g-. 
Gi•ii1<Cl '86 01· er1uivdlent mode))_ Global '86 i,r-; 
tb· linearized multis1age mocleL deri,·ed ])y 

fo;we. Crump and Van Lanclingham (1986L 
"tnch EPA uses to determine C<UlCPl poten
c!o-,;_ The UPJlt'l'-lJound 95 percent confidence 
limit •.JI! risl;;. ror. the lower 95 ppnent con
tt:.iem·e limit un dus<!l at the one in 100.000 
Ji--!-;: le\·el shall he used to calcuhtte <i risk flt-i· 

,_,,,, iated rlose rRADi. Other models. inclmling 
mudifkation,; or \'<U'iat:ions of the linear 
nHtltistag·e 1twdel which are more appro
p111tte to thl' available data nm~· LP m-;ed 
wl1e1·e c;cientifkally justified. 

L If thf:' duration of the study i~ sig·nifi
r ,,ntl~- less than the natural lifespan of thP 
lt'"t animal. 1 he slope may lie arljust td on a 
( ,..:.;e-1;~·-c:asP liai<ii< to compensate for latent 
tumotro whkh were not expressed r.P.IC, l-1.S. 
EPA. 19801 In the absence of alternative ap
p1 uache" whkh compensate fo1 studs dura
~ i <>ns signifil·ant ):.· lr;ss than lifetime. the 
iwrmitting "uthririty may use the process 
dPsc:rihed in the• 1980 Xational Guiclelrnes <seP 
-i:: FR 793521. 

~·- A specif',.; scaling· factor shall be u~ed to 
account for ,[ifferenl'es between te0t species 
a ml huma1u< It shall he assumed th<tt milli
~-1-ams per sui'face area per clay i;; an equiva
J,.nt close lwtween species 1lT.S. EPA. 1986!. 
:\11 tloses ptf':<Pnte<l in mg.kg boclyweigh1 will 
!-1' converted to <tn equivalent surface are<c 
li(JSe hy rai,;ing the mg· kg dose UJ the 2 3 
v•wer. Howe\'er. if adequatP pharmar:o
kinetic arnl metabolism studies art< avail
" hle. these d1l ta may be factored into the ad-· 
1ustment fo1 ,opeciefi differences on <l ca:,;e-h~·

l·ase hasis. 
6. Additional lla ta selection <end ildjust· 

rnent decision::-; mui<t also Ile made in the 
process of qmwt ifying risk, Consicleration 
lllUkt IJe g·i\en to tumor selection for mocl
f•iing_ e.g .. pooling· estimates for multiple 
tumor t:VIJPf< and identifying· and cuml,ining 
l_,enign and maligna.nt tumors. All doses shall 
Le adjuc;tecl to idve an average daily dose 
r•ver the stud:-.· duration. Adju;;tments in the 
: 1tte of turnm· response rl1L\St he made for 
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early mortality in test tspeue,.; The good
ness-of-fit of the model tot.he <hHa must also 
!Je assessed. 

7. When a linear. non-thre,;hold close re
sponse relationship is assume<!. the HAD 
shall !Je calcuhlt Pd u.~iIW the following· equa
tion: 

Where: 

0.00001 
RAD= -------

q, 

RAD=risk assol'i.'I 1 Pd dost· i11 milli;'Tams of 
toxicant per kilu;ornm l.1otl.\- wei_g·ht 1wr lia•; 
(mg k~· (L:t ;..* 1. 

0.00001 < l>-10 'l=i!ll.'l't'lllPJJt'd l'i><k (;j' <iE•\'e)
oping cancer P<1ual to O!H, in 100.000. 

q,*=><lope factor 1nig· k_g· <L1\" " 
8. If human epiclemiologi<- <Llt<l a!Hl or 

oth<'J' 1.Jiologkal 11'\ta 1ani111al: illdicate that 
<'- chemical cause:- c<lm.·e1 \'ia :1 threshold 
nwclrnni;.;m, the rbk as><oci<lted do,;e ma\-. on 
cl case-hy-cci:-:.P ha.-;i:---. lie c:1lcultlte1i u~in.~~ a 

met hod which <l"nmie., -,1 tJ1rP,;hold mech~1-

nbm1 i" operatin~. 
B . .\'u11cwc111r1</1'll.\. 
l. T>~oncarcinoi.!ens ~h;.dl ~PnPrall.\- he a;-;

;;umed to Juu·e a thrr,->"holtl do"t or 1:oucentra
t.ion below which no adn•J'N•' efied~ should be 
ohc'PlTe11. Therefo1e. the Tiet· I ··ritPrion 01· 
Tie1· II nllue is tht• 1naxinrnn1 \1«1tPr con
centration of a :;u1J,.;tancf.' at 01 l1elow which 
<l lifetime exposure from <lrinl.;:inC'. thP wate1·. 
con:<uming' fish c;1ug·ht in thE· 11·;1tel'. ;1nrl in
g·psting water a.I" a n~~ult r!l' p21n.it:ip<tting in 
\1·ater-rdated re•Teation ;1\'ti\'iti1~~ is likel,v 
to be without apprechdJk ri"l' of deletei-iou.
eHect,;_ 

For some noncarcinog·ens. tllt•l'f• rna,v not 
he a thre::;holll close below whil-ll no <Hh·erse 
effects should lie ol:;;;en·ed. Chemic,1b ac·tiug 
n....- !d,'enotoxic teratogBns e:u1d g·ern1linr> 
mutag·EmR are thought to pos,;il.Jl:; pro<lucP 
i·epro<luctive <lntl 01· de1·elopmental effecb 
Yia <l geneticall:.' linkPd mechanism whil'h 
may lrnve no threshol<I. Other L hemic;ds also 
r 1;1- not i.lemon~trate a tl1re~hold. Criteria 
for these t~-pes of c:hemicalK will he estali
li:;hed on a case-11::-c.u<e ha.sis l•"ing appro
priate assumptionf\ reflecting the likelihoml 
that no th1·eshold exh;th. 

2. All appropJ"iate human <incl anim:i.l 
toxit'ologic data shall he reviewed ;Uld evalu
ated. To the maximum extent po;;silJle. data 
most fpecific to the environm<~nta!ly rel
evant route of exposure ~hall be used. Ora.l 
exposure data should lJe w;ecl preferentially 
over dermal and inhalation since. in most 
cases. the exposure route"' of gre;ltest con
cern are fish consumption and drinking 
water incidental ingAstion. When accept.able 
human data are not availa \Jle 1 e.g- .. well-con
ducted epidemiologic o;tudies l. animal data 
from species most biologically rnlevant to 
humans shall be used. In the absence of data 
to distinguish the most relevant species. 
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d<lt<t from the mo,;t sen,.,itive animal species 
tt:,;tell. i.P .. the species :;bowing a toxic effect. 
<le tilt- lowest ai.lmini,,;tered <lose (given a rel
c:\·,1nt i·oute of exposure!. should genentlly be 
UKed. 

3. Minimum data requirements are spec:i
fit'cl ;:" sf:'ct.ion II.B of rhi::< »ppendix. The ex
ptrinwntal exposure level repre5enting the 
hklw:-;t le\-el t.PstPrl 8t \\'hich no adverse et
fe('t,; were demonstrated rNOAELl from stud
it'" S<t t ii-fying the p1·0\·h3ions of rwct ion II.B of 
thh <lppenclix shall be u;;ed for critel'ia cal
c uLiti•Jll". In t.he <-1l.ic:p111:e of <l NOAEL. the 
LU . .\EL from f'tudie;; ,.;at i.-i\'ing· the provi
,,iu11" of section ILB of thi;; appPndix nuw be 
u,.:c,d if it i,; h,1;.:ed on rt>lati\·e1,1· mild a11d re
\'E•nil1k pffoC'(,;_ 

i. l'.Jlc't'J'tetinty f'Hctors sh:dl lie u,;e<l to ac·-
1·oun1 fur the lmt·r•rtHintie:-; in 111,•dicting <lr'
'-"Pl <tide-· do"'e iP\'els f01· the g·eneral hnn-rnn 
popnla tio11 lmst•d upon experimental <lllima I 
da:;-r 01· limited human data. 

d .• .\n un,_·t•rt<lint.\' foctor of 10 ;;hall gen
e1·,11l_\· 11c· u,;e1l when t'Xlrapolating from valirl 
P.':JlE:l'illlt'lltal r,.,_u]t,.; from stu<lie" on pro
lo1h!f'll r-xpo><ure to ;n·erag·p he.-dth~- hun1ans. 
Thie 10-fuld fr1ctor is used to p1·otect sen
_,it i\-.• memlitr,, of tllP J1umc1n population. 

I . .\u unc·Pnaintv factor of 100 :;hall g·en
r-1·;1lls lot• uc;ed wlwn ext1·,1polating from \'alid 
1·f:'sults or !Oilg'-t erm >'tmlie:< on e:qlf'l'iment;d 
anirn<-tb \\'hen re"ull:-; of ,,rudies of lrnm<m ex
poslll"' dl'" uot a1·ailaliie or an' infldeqLute. 
In uimparhon lo :1. alio\·e. t:hh i·epresents an 
<ldditional 10-fold uncertarnt\· facto!' in ex
t1 t.tpoli:l ting· rln.t n front the a \~Pl ~t~:e a11hlli:ll to 
1he a\'E'l'<t"·r human. 

,._AH tllH:e1·1<1inty factor of up to 1000 ;;hall 
ge1wr:lll_v ht> Uf'E•d when extrapolating from 
aninrnl .--1 udie,; for which the c•xposure clurn
tion b lt'>"s th<Hl chronic. hut .~Tf:'ater than 
,;ulil'hrouk 'P.g- 90 da~-,., or more in length'· 
or whP11 othl'l "ig-nificant deficiencie" in 
o;t ud:>; qualit:-· are pre~tnt. and when useful 
long-te1·m human clata are not avc1ilahle. In 
uimp:u·isou to Ii. a!Jo\·e. this represents an 
:l<hlitio1rnl UF of up to 10-folr! for !es:-; than 
l'lu·unic:. hut g--reater than "ul1chronic. st url
ie.-;. 

d .. .\11 CF' or up to 3000 ~hall generally !Je 
u,;ed \\'ht:•n extrnpolaling from ;mimal ;;turlies 
for whir:h the exposure durn ti on is less than 
,;u!Jch1onil: 1e.g-· .. 28 <l<',\'><J. In comparison to b 
alio\·P. this represents an arlclitional UF of up 
to 30-fol<l for less th<\11 '3Ubchronic studies 
1e.g. 28-clay1. The level of additional uncer
tainty applied for le;;s than chronic expo
sure" depends on the duration of the study 
u"ell relative t.o the lifetime of the experi
mental animal. 

e. An additional GF of lJetween one and ten 
may be used when derh·ing· a criterion from 
a LOA.EL. This CF accounts for the lack of 
an identifiab.le NOAEL. The level of addi
tional uncertainty ;tppliecl may depend upon 
the se\·e1·ity ancl the incidence of the ob
served adverfie effect. 
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f. An additional UF of between one and t<>n 
may be applied when there are limited ef
fects data or incomplete sub-acute or chronic 
toxicity data (e.g·.. reproductive develop
mental datai. The level of quality and quan
tity of the experimental data availab!P as 
well as structure-activity relationships may 
be used to determine the factor selected. 

g·. When deriving· an UF in developing a 
Tier I criterion or Tier II V<llue. the total un
certaint.y. as calculated following the 1micl
ance of sections 4.a through f. cited above. 
shall not exceed 10.000 for Tier I criteria and 
30.000 for Tier II values. 

5. All study results shall be converted. a~ 
necessary. to the standard unit for acL·ept
able daily exposure of milligTams of toxicant 
per kilogram of body weight per day lmg kg 
dayl. Doses shall be ad,iusted for continuous 
exposure (i.e .. seven days.week. 24 hours <la~-. 
etc.l. 

C. Criteria and Value Deril'ation. 
1. Stcmdard Exposure Assumptions. The fol

lowing represent the ~tandard exposure as
sumptions used to calculate Tier I criteria 
and Tier II values for carcinogens and non
toarcinogens. Hig·her levels of exposure may 
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be <1.ssumed b;,_- :::itates am! Tribes pur,.,uant to 
ClPan Water Act (C\YA l section 510. or where 
appropriate in deriving site-specific criteria 
pursuant to prncedure 1 in appendix F to 
pal't 132. 

BW = bod~· weight of an a\·erage human 
IB\Y = 70kgl. 

\\'C" = per c,'l.pita wa tpr consumption (both 
di·inking and incidental exposurel for ::;urface 
waters classifieLl H" public water supplies = 
two liters· day. 

·-or--
WC, = per c,1pita inciclpntal (faily water in

§te,.,tion for surface waters not used as human 
drinking water sourc1•s cc 0.01 liten; cla:v 

FC = per L'<lPita daily consumption of re
gional!;.- cau~d1t freshwater fish = 0.015kg· day 
<0.0036 kg.day for trophic le\·el 3 arnl O.OlH 
kg day for trophic level 41. 

HAF = bio,u.·cumulation factor for trophic 
level 3 and trophic level 4. a8 derived using 
the BAF methodology in appendix B to part 
132. 

2. Carcinogi·ns. The Tier I human cancer 
criteria or Tier II values shall be calculate<! 
a" follows: 

RADxBW 
HCV = --

WC+ [ ( FCTU x BAFr:1 ~) + ( FC.n -l x BAF;.:1 ~)] 

Where: 
HCV=Human Cancer \-alue in milligTams per 

liter 1mg.Ll. 
RAD=Risk associated dose in milligram;; 

toxicant per kilogram body weig·ht per day 
(mg kg.day) that is associated with a life
time incremental cancer risk equal to one 
in 100.000. 

BW=weight of an average human cBW=70 kgl. 
WC"=per capita water consumption ilJoth 

drinking and incidental exposure l for sur
face waters classified as public water 
supplies=two li ters,da:v 

01' 

WC,.=per capita incidental daily water inges
tion for surface waters not used as human 
drinking water sources=0.01 liters day 

FC,, ,=mean c ornmmpt ion of trophic level 3 
of reg·ionall.v caught freshwater fish=0.0036 
kg day. 

FG,, _,=mean consumption of trophic level 4 
of regionally caught freshwater fif'h=0.0114 
kg day. 

BAF"'' '" ,=bioaccumula ti on factor for trophic 
level 3 fbh. as derived using the BAF 
methodology in appendix B t.o part 132. 

BAF1"'11 ,=lJioaccumulation factor for trophic 
level 4 fi:ih. aR derived using the BAF 
methodology in appendix B to part 132. 

3. Xoncarcinogen~. The Tier I human non .. 
cancer criteria or Tier II value1' shall be cal
L·ulated as followE· 

ADEx BWxRSC 
HNV = ---,:------------------= 

WC+ [ ( FCru x BAF:~~') + ( FC.a.-1 x BAF:-~H4 ) J 

Where: 

HNV=Human noncancer value in milligTams 
per liter (mgil.,J. 

ADE=Acceptable daily exposure in milli
grams toxicant per kilogTam body weight 
per day (mg kg day l 
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RSC=Relative source contribution factor of 
0.8. An RSC derived from actual expo;mre 
data may be developed using· the method
ology outlined by the 1980 National Guide
lines (see 45 FR 79354). 

BW=weight of an average human !BW=70 kgl. 
WCJ=per capita water consumption lboth 

drinking and incidental exposure I for sur
face waters classified as public water 
supplies= two Ii ters. day. 

or 
WC,=per capita incidental daily water ing-ei;

tion for surface waters not used as human 
drinking water sources=0.01 liters chl.V. 

FC1n=mean consumption of trophic level 3 
fish by regional sport fishen-; of regionally 
caught freshwater fish=0.0036 kg clay. 

FCn ,=mean consumption of trophic level 4 
fish by regional sport fishers of regionally 
caug·ht freshwater fish=0.0114 kg da:\T. 

BAF11 "ru=human healt.h hioaccumulat.ion 
factor for edible portion of rrophic level 3 
fish. as derived using· the BAF method
ology in appendix B to part 132. 

BAF 11 H 11 .-1=human health !Jioact:umulation 
factor for edible portion of trophic level 4 
fish. as derived using the BAF method
ology in appendix B to part 1:i2. 

IV. R1·:n·:1n-:c:C':·> 

A. Howe. R.B. K.S. Crump and C. \-au 
Landingham. 1986. Computer Pl'O~rarn to Ex
trapolate Quantitative Animal Toxicity 
Data to Low Doses. Prepare<! for EPA unc!Pr 
subcontract #2·-2.'ilU.-274!'> to R»sl-!e1rch Tri
ang·le Institute. 

B. U.S. Environmental Protection Agency. 
1980. \Vater Quality Criteria Availability. Ap
pendix C Guidelines and Methotlologv esed 
in the Preparation of Health Effrcts Assesi;
ment Chapters of the Consent DetTPP Water 
Qualit~- Criteria Document~. A\·ailalJle from 
L.S. Environmental Protection Ag·enc:•;. Of
fice of \Vater Resource Center 1WH-5.50 . .\1. 
1200 Penns;v-lvania Ave .. :NW .. Washington. 
DC 20460. 

C. U.S. Environmental Protection Ag<mcy. 
1986. Guidelines for Carcinog·en Hhk Asse.~s
ment. Available from U.S. Envil'Onmental 
Protection Agency. Office of Wate1· Re;;ource 
Center (\VH-550Al. 1200 Pennsylvania Ave .. 
l'iW .. Washing·ton. DC 20460. 

Al'l'E:\DlX D TO P . .\HT 132---Gm:_\T L_.\KE:-i 
WATER QL.\LITY I:\ITHTin: METHOD
OLOGY I-"OH THE DE\'l·:LOI'\IF:\T OF 
\VILDLJFE CWTEIU..\ 

Great Lakes States and Tribe,; shall adopt 
pro\'isions consistent with (as protective as1 
this appendix. 

I. I;.;TJWJllTTIO:\ 

A. A Great Lakes Water Quality \\'iitllife 
Criterion <GLWC l is the concentration of a 
substance wl1ich is likely to. if not exceeded. 
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protec:t avian and mammalian wildlife popu
lations inhabiting the Great Lakes basin 
from adverse effects resulting from the in
gestion of water and aquatic prey taken from 
surface waters of the Great Lakes System. 
These criteria are based on existing toxi
cological studies of the substance of concern 
and quantitative information about the ex
posure of wildlife species to the substance 
r i.e.. food and water consumption rates). 
:::>ince toxicological and exposure data for in
dividual wildlife species are limited, a GLWC 
is cleri\·ed using a methodology similar to 
that used to derive noncancer human health 
criteria <Barnes and Dourson. 1988: NAS. 
1977: NAS. 1980: L.S. EPA. 1980l. Separate 
a\·ian and mammalian values are developed 
using taxonomic class-specific toxicity data 
and exposure data for five representative 
Great Lakes basin wildlife ,.;pecies. The wild
life species selected are representative of 
it \'ian and mammalian species resiclent in the 
Great Lakes basin which iue likely to experi
ence the highest exposures to bioaccumula
tive contaminants through the aquatic food 
we!J: the.v are the bald eag·le. herring gull. 
ii<>lted kingfisher. mink. and i·iver otter. 

B This appendix establishes a method
ology which is required when developing Tier 
I wildlife criteria for bioaccumulative 
chemicctls of concern <BCCs1. The use of the 
equation provideu in the methodolog~- is en
LOuraged. but not required. for the develop
nwnt of Tier I criteria or Tier II values for 
pollutants other than those identified in 
T,11Jle 6--A for which Tier I l'l"iteria or 'l'ier II 
\"al ue~ are determined to be neL·ess:u-y for the 
prntection of wildlife in the Great Lakes 
!Jasin. A discrn,;sion of the methodology for 
deri\·ing Tier II value~ can !Je found in the 
G1eat Lakec \Vat.er (~ualitv Initiative Tech
nic<d Support Document for \\-ildlife Criteria 
1Wildlife TSDJ. 

C In the Pvent that this methodology is 
u;;ed to develop criteria for pollutants other 
than BCCs. or in the event that the Tier II 
methodolog-y described in the Wildlife TSD is 
used to derive Tier II values. the method
olog·~· for deriving bioaccumula ti on factors 
under appendix B to part 132 must be used in 
ei tller deri va ti on. For chemicali< which do 
not biorrrnxnify to the extent of BCCs. it may 
l!c- appropriate to select. different representa
ti\-e species which are better examples of 
specie,.; wit.h the highest exposures for the 
.;·i \-en chemical. The equation presented in 
thi,.; methodology. hO\\'e\-eL is still encour
aged. In addition. procedure 1 of appendix F 
of this part descrilies the p1·ocedures for cal
culating site-specific wildlife criteria. 

D. ThE' term '·wildlife value'' r WY 1 is used 
to denote the value for each reprE'sentative 
specie~ which result,; from using· the equa
tion presented below. the \'alue obtained 
from averaging specie;.; \'allies within a class. 
or an,- \'alue derived from application of the 
site-;;pf'cific procedure pro\·icleci in procedure 
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1 of appendix F of this part. The WVs cal
culated for the representative species ,ue 
used to calculate taxonomic class-specific 
WVs. The WV is the concentration of a sub
stance which. if not exceeded. should better 
protect the taxon in question. 

E. "Tier I wildlife criterion." or "Tier I cri
terion" is used to denote the number derived 
from data meeting the Tier I minimum data
base requirements. and which will be protec
tive oi the two classes of wildlife. It is syn
onymous with the term "GLWC." and the two 
are used interchangeably. 

II. CALCTL\T!ON OF' VilJ..flLIFlc VALl'Eii F\11' 

Tum I ClUTEHL\ 

Ta!Jle 4 of Part 132 and 1'able D-1 of this 
appendix contain criteria calculated by EPA 
using the methodolog-y provided below. 

A. Equation for Avian und Mammalian l\'ilil
lile Vulucs. Tier I wildlife values for the pol
lutants desig·nated BCCs pursuant to part 132 
are to be calculated using the equation pre
sented below. 

TD 
xWt 

Where: 
WV=\Vildlife Value in milligrams of suli

stance per liter (mg L >. 
TD=Test Dose (TDJ in miiligranrn or sub

st.ance per kilograms per day (mg· kg-tl 1 for 
the test species. This shall be either a 
NOAEL or a LOAEL. 

UF,=Uncertainty Factor !UFJ for extrapo
lating toxicity data acros;; species 
\unitless\. A species-specific UF shall be 
selected and applied to eaeh representative 
species. consistent with the equation. 

UF,=eF for extrapolat.ing from sullchronic 
to chronic exposures tunit.lessl. 

UF, =l.1F for LOAEL to NOA EL extrapo
lations (unit.less). 

Wt=Average weight in kilog·mms r kgJ fen \.he 
representative species. 

W=Averaf;e daily volume of water consumed 
in liters per day (L.dl by the representative 
species. 

F 11 ,=Averag·e daily amount of food consumed 
from trophic level i in kilograms per rlay 
(kg dJ by the representative species. 

BAF"' 11,,=Bioaccumulation factor <BAF) for 
wildlife food in trophic level i in liters per 
kilogram 1L1kgJ. developed using· the BAF 
methodology in appendix B to part 132. 
Methodology for Development of Bio
accumulation Factors. For consumption of 
piscivorous birds by other birds (e.g .. her
ring gull by eagles 1. the BAF is derived J)y 
multiplying the trophic level 3 BAF for 
fish bv a biomagnification factor to ac-
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count for the biomagnification from fish to 
the consumed birds. 
B. ldenlificutirJn of Representative Species for 

Protection. For hioaccumulative chemicals. 
piscivorous species are identified as the 
foe-us of concern for wildlife criteria llevelop
ment in the Great Lakes. An anab'sis of 
known or estimated exposure components for 
avian and mammalian wildlife species is pre
sented in the Wildlife TSD. This analysis 
identifies three avian species r eag·le. king
fii;her and herring gull) and two mammalian 
spPcies (mink and otterl as representative 
species for protection. 'The TD obtained from 
toxicity data for each taxonomic class is 
u8ed to calcuhtt.e WVs for each of the five 
representative specieF<. 

C. Calculation ot Acian and lvlar11malim1 
W1ldlife Values and G L WC Derit'ation. 'The 
avian WV is the g·eometric mean of the WVs 
calculated for the three representative avian 
species. The mammalian WV is the g·eo
metric mean of the WVs calculated for the 
two representativf' mammalian species. The 
lower of the mammalian ancl avian WVs 
must be selected as the GL\VC. 

Ill. PJ\IL\:VIETl·:H,_; <IF THE EFFECT Cu:VIl'<lNF::'\'l' 

"F THE W11.1iuF1: crnTEIU.'\ l\-1ETIIUfH11..uc;y 

:\ !Jefinilit111.1. 'Thf' following <lefini tions 
provide aclditional specificity and ~rnidance 
in the evaluation of toxicity clata an<l the ap
plication of this methodolog-y . 

. ·\cceptable endpornls. For the purpose of 
wildlife criteria deri\-ation. c1.Cceptalile sub
chronic ancl chronic endpoints art> those 
which affect reproductive 01· developmental 
suc.::ess. org·anismal viability or growth. or 
any other endpoint which i,,;. or is directly 
related to. parameters that influenl'e popu
lation dynamice>. 

Chronic cJkct. An adverse effect that is 
measured by asse~:o;ing an accept<1.lile end
point. ancl resulrn from continual exposure 
o\·er several g·enerations, or at least over a 
sig·nificant part. of the test f'pecies· projected 
life span or life stag·e. 

Lo we st-o bser t'eci-u.ct cerse-e/i/:'!'t-1 en' l 
1 LOAEL). 'The lowest tested dose or con
centration or a suhst.ance which resulted in 
an observed <tdverse E:ffect in exposed test or
ganisms when all higher do5es or concentra-· 
tions resulted in the same or more severe ef
fects. 

No-obser cccl-adt«'rse-etfe<.:l-lel'el r .\'OAE L). 
The highest t.este(l dose or concentration of a 
:;ubstance which resulted in no observed ad
\-erse effect in exposed test org·anisms where 
higher doses or concentrations retmlted in an 
adverse effect. 

Subcltronif' effect. An adverse effect. meas
ured by as::wssing an acceptable endpoint, re·
sulting· from continual exposure for a period 
of time less than that cleemed neces~ary for 
a chronic te;;t. 

B. Minimw11 To.1.icitµ !Jatahasc for Tier I Cri
teria Developmeni A TD value is required for 
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u·itt'rion calculation. Tu de1·n·,, a Tier I u·i
terion for wilcllifr. the ditLt H--t ;;hall prnvidP 
enoug;h chlta t.o g·enerate <l ,.ulwhronir: or 
chronic close-response cun•p for ,lily gin·n 
substance for both m<tmmalian ci.ncl a\·ian 
species. In reviewing tht' toxic:it.\- chtta a\'<lil
able which meet the minimum data 1·equir1'
ments for e<tch taxonomic 1:L1s,;. tht• fol
lowing order of preferem:e slrn!l lice applir"d to 
select the appropriat.e TD to he u,;pd for ('al
culation of incli\·idual W\'.-<. Data from peer
redewed field studieii of wilcllif" ;-;pedes take 
precedence over other t,qJes of t<t uclie~. \l'herP 
such studies are of adequate qualit1·. An ac
ceptable field stud~- mu~t: be of ,;u!Jchronic or 
chronic duration. provide a de1ensihlP. c:ht•m
icaJ-;;pecific dose-re8ponse ctuTe in which 
cause and effect are clearly f•,;tal1Jished. anil 
asse:,;c: acceptable endpoint>' a,; <IPfinecl in rhis 
document. When acceptable wildlifr• fiPlcl 
studies are not availalile. 01· clett'1·minnd to 
1Je of inadequate quality. the neecled t oxil'.it y 
info1·ma ti on ma.\' come from peer-1·t•\-iewecl 
laboratory studies. When lahomtur~- stuclie;; 
<lre used. preference shall i;e gi\'en to L1 hora
tory studies with wildlife specie::; U\'f:r t1·iHli

tional laboratory animals to reduce uncer
taint.ies in making interspecie" extrnpo
lations. All available laboratory <lata am! 
field studies shall be reviewed to corrnhornte 
the final GLWC, to asse;;s the reasona!Jlenes,; 
of the toxicity value used. and to asses::: the 
appropriateness of any UFs which are ap
plied. When evaluating the ,;tudie,; from 
which a test dose is derived in general. the 
following requirements must be met: 

1. The mammalian data must come from at 
least one well-comlucted study of 90 days 01· 

greater designed to observe suhcllroni<:: or 
chronic effects as defined in this document. 

2. The avian data must come from at least 
one well-conducted study of 70 clays 01· gTeat
er desig·ned to observe subchronic or chronic 
effects as defined in this document. 

3. In reviewing the studie;; from which a 
TD is derived for use in calculating a \VV. 
studies involving exposure routes other than 
oral may be considered onl.v when an equiva
lent oral daily close can be estimated and 
technically justified because the criteria cal
culations are based on an oral route of expo
sure. 

4. In assessing the studies which meet the 
mm1mum data requirements. preference 
should be given to studies which assess ef
fects on developmental or reproductive 
endpoints because, in general. these are more 
important endpoints in ensuring that a popu
lation's productivity is maintained. The 
Wildlife TSD provides additional di::;eussion 
on the selection of an appropriate toxicity 
study. 

C. Selection of TD Data. In selecting data to 
be used in the derivation of W\'s. the evalua
tion of acceptable endpoints, as defined in 
Section III.A of this appendix. will be the 
primary selection criterion. All data not 
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]Jell'! of the selected ,;uh,;H ma,- he m1ecl to as
,.;e,..~ the rea.,on;lhleues;:; of the toxicity valut' 
>rnrl tlw appropnatene,,:; of the Cf;; which .=ne 
<> ppliecl. 

l. If more than one TD \·aJue is aYailalJ!e 
i';irhin a taxonomic ch\:i~. lJa:iell on different 
Pndpornt,; of toxicit,\-. that TD. wluch i~ like-
11- to rPflect lJe,;t potential impacts to wild
life )JCJpulations through resultant changes in 
murt2dit,, or fecundity rate~. ~hall IJe used 
for the calculation of \\Ts. 

:2. It more than one TD i::; a\·ailable within 
,t taxonomic cla8s. based on the i<ame encl
p1Jillt of toxicits. the TD from the mo,.t sen
;;iti\·p species shall be u,;ed. 

:l. Ir mol'e than one TD lm>'>ed on the sanw 
f'!l<ipoint of toxicity is <ffailahle for a given 
spedP.'. the TD for that specie,; shall he cal
cuLt t ed using the geometric mPan of those 
TDs. 

IJ. 1-;xpn.rnre :lsswnptinns in the Detenninu
luJ/I ul I lie TJJ. 1. In those caseii in which a TD 
b an~iLl!Jle in units other than milligrams of 
~ulist<IIlCe per kilogram;; per day (lng kg <il. 
t lw following procedures ~hall IJe used to 
com·en the TD to the appropriate units 
prio1· to C<tlculating a \YV. 

8. If the TD is given in milligrams of toxi-
c:crnt per liter of water consumed by the test: 
animal;; (mg Ll. the TD shall 1ie multiplied 
Ii\' the claily averag·e \'Olume of water con-· 
,;urned J:iy the test animals in liter;; per day 
rL cl1 and divided by the a\·erage weight of 
the test animals in kilograms (kgJ. 

3. If the TD is g'iven in milligrams of toxi
cant per kilogram of food consumed by the 
test animals rmg kgJ, the TD shall be multi-
plied J,y the average amount of food in kilo
gTams consumed daily by the test animals 
1kgcl1 anrl divided by the a\·erag·e weight of 
the test animals in kilograms I kgi. 

E. Drinkinq and Feeding Rates. 1. When 
drinli:ing and feeding rates and body weight 
a1·e needed to express the TD in milligrams 
of substance per kilograms per day (mg· kg 
rl 1. they are obtained from the study from 
which the TD was derived. If not already de
termined. body weight. and drinking and 
feeding· rates are to be converted to a wet 
weig·ht basis. 

2. If the study does not provide the needed 
\'alue8. the values shall be determined from 
appropriate scientific literature. For studies 
done with domestic laboratory animals. ei
ther the Registry of Toxic Effects of Chem
ical Substances <National Institute for Occu
pational Safety and Health, the latest edi
tion. Cincinnati. OH). or Recommendations 
for and Documentation of Biolog·ical Values 
for Use in Risk Assessment (U.S. EPA. 1988) 
should be consulted. When these references 
do not contain exposure information for the 
species used in a give~ study. either the 
allometric equations from Calder and Braun 
(1983J and Nagy (1987), which are presented 
below, or the exposure estimation methods 
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presented in Chapter 4 of the Wildlife Expo
sure Factors Handbook <U.S. EPA. 1993i. 
should be applied to approximate the needed 
feeding or drinking rates. Additional di~wus
sion and recommendations are provided in 
the Wildlife TSD. The choice of thP methodfi 
llescribed above is at the discretion of the 
State or Tribe. 

3. For mammalian r<pee:ies. the gent'rn l 
allometric equations are: 

a. F = 0.0687 x <Wt l 11 '·' 

Where: 
B, = Feeding rate of mammalian specie~ in 

kilograms per day 1kg dl dry weig·l1t. 
Wt= Avera~te weight in kilog-rams I kg) ot the 

test animal8. 

b. \V = 0.099 ><!Wt l""" 

Where: 
W = Drinking rate of marnmaliilll speciPs in 

liten; per day tLd1. 
Wt= Averilge weight in kilogram:; 1k;n or the 

test animah. 
4. For avian RpecieR. t:he g·pneral allorrwt l'ic 

equations are: 

a. F = 0.0582 <Wtl"'' 
Where: 

F' = Feeding rate of avian RpecieR in kilo
grams per day 1kg dl dry weig·ht. 

Wt = Average weight in kilogTams I kµ i of the 
test <tnimals. 

h. w = 0.059 A 1Wt1""· 
Where: 

W = Drinking- rate of avian ;:pecieR in Jit8rs 
per day (Lidl. 

Wt= Averag·e weig·ht in kilogTams (kg-1 of the 
tei:'t animals. 
F. LOAEL to :VOAEJ, E.rtrapolutions (['F, ). 

In those case::; in whiCJh a NOAEL is unavail
able as the TD and a LOAEL is available. the 
LOAEL may be used to eRtimate the NOAEL. 
If used. the LOAEL shall be divided by an lJF 
to estimate a NOAEL for use in deri\·ing
WVs. The value of the UF shall not be l8ss 
than one and should not exceed 10. depending
on the dose-response curve and any other 
available data. and is representell by l'Fi in 
the equation expressed in Section II.A of this 
appenllix. Guidance for selecting· an appro
priate UF, . based on a review of available 
wildlife toxicity data. hl available in the 
Wildlife TSD. 

G. Subchronic to Chronic E.rtrnpolulions 
1us,1. In instances where only subchronic 
data are available. the TD may be derived 
from subchronic data. In such cases, the TD 
shall he divided by an UF to extmpolate 
from subchronic to chronic levels. The value 
of the UF shall not be less than one and 
should not exceed 10. and is represented by 
UF, in the equation expressed in Section II.A 
of this appendix. This factor is to be used 
when assessing highly bioaccumulative sub
stances where toxicokinetic considerntions 
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sugg·est that it hioasf'ay of limi tecl leng·t11 
urnlerestimat.ec' chronic effects. Guidance for 
selecting an ilppropriate UFs. liasecl on a re
view of ilvaihllile wil<llife toxicit,\- llata. is 
available in the \Vildlife TSD. 

H. !n.tcrspecies E.rtrupulolions (i.'F,). 1. The 
selection of the UF, shall he ha;;ed on the 
available toxicolog·ical data ancl on available 
cla \Et concerning· the ph.vsicochemical. 
toxicokinetk. <lnd toxicoclynamic properties 
oft he substarll'e in qu<•stion and the amount 
il!Hl 11uality or <lvailahle data. ThiR value if' 
an CF' that is intenllerl. to account for dif
ferPnce,; in tox1co!og·ical sen:;itivity among 
s1wcie>:1. Guidance ror Relecting· an appro
pri;i. te UF,. liaRell on a review of aYailable 
wilrllife toxicity data. is available in the 
\Yillllife TSD. Atldi.t.ional dhcuH;ion of <Ul 

int Prspecie,; 1-11' loL·atecl in appendix A to the 
Great Lakes \\'ate1 Quality lnitiath-e Tech
nical 8uppor1 Document for Human Health 
Criteria ma:: lie' useful in clE>termining· the 
appropl'iate value for l'F.,. 

2. For the <leri\-ation of 'Tier I c:riterht. a 
l1F, shall not h<" les;; than one and 8houlcl 
not exceed 100. an1l shall be applied to eal'h 
ot the five n·presentat.ive specie,;. based on 
exi;,ting· data ancl best profeRsio1rn.l JUdg
nwnt. The value of '(! P', may <liffer ror each 
of the represf•ntative .specie8. 

:l. For Tier I wil<llifP criterLl. the UF, 8hall 
liP user.1 only for Pxtrnpolating· t.oxit:ity dat.a 
a"ross specie>' within a taxonomic chlss. ex
ucpt as providecl below. '!'he Tier I UF, is not 
intended for inten;la!-ls extrapolations be
vause of thP poOJ·J:.- defined comparative 
toxicokinetk and toxicoclynamic parameters 
between mammal:; and hinls. However. an 
interclass extrapolation employing a llF, 
UL'-Y he used for a .:·iven chemical if it can be 
;supported ll.\- a vali<lated biolog-ic:ally-baRed 
<lose-respon;;e model or by an analysis of 
interclass toxicologir:al data. considering ac
r·eptable endpoints. fo1· a chemicill ilnalog· 
that acts under the same mode of toxic ac
t.ion. 

n·. l'AHAl\IETt:t<" 1JF THE ExPmTnY Co~wo
;;F.:-.:T 01" Tm: \\'IU•l.IFE CHITEHJA METHO!l
l)f.{)C; y 

A. !Jrinkill!I ancl Fceclmg Rules of Representn
lil'I' Species. 'The body weights \Wt l. feeding 
rntes IF11,). drinking· rates <WJ. and trophic 
l~vel dietary composition (HS food ing·estion 
t·ate and percent in dietl for each of the five 
1epresentatiYe species are preRented in Table 
D··2 of this appendix. Guidance on incor
porating the non-aquatic portion of the bald 
eilg·le and mink diets in the criteria calcula
tions is available in the Wildlife TSD. 

B. BAFs. The Methodology for Develop
ment of Bioaccumulation Factors is pre
sented in appendix B to part 132. Trophic 
level 3 and 4 BAFs are used to derive Wvs be
cause these a.re the trophic levels ilt which 
the representative species feed. 
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Tul!les to Appe11cli.r D to !'art 132 

TABLE 0-1-TIER I GREAT LAKES WILDLIFE 
CRITERIA 

·---- --- - - -- - ,-
Substance 

DDT & Metabolites . 
Mercury 
PCBs ltotalJ . 
2.3.7.8-TCDD 

Criterion 
(ug/L) 

I 1.1 E-5 
......... , 1.3E-3 

.. 1 7.4E-5 
! 3.1E-9 

TABLE 0-2-EXPOSURE PARAMETERS FOR THE FIVE REPRESENTATIVE SPECIES IDENTIFIED FOR 
PROTECTION 

Species (urntsJ 
'I Adult body :. Water in- ' F . . f I ood 1ngest1on rate o prey in f f 
. weight (kgl i gestion rate each trophic level lkgiday) .

1 
Trophic level o prey (percent o dietl 

_J , (UdayJ ··-- ·- -·--

Mink 
Otter. 
Kingfisher 
Herring gull .. 

. . . . . . . i 

0.80 I 

7.4 I 
0.15 
1.1 '• 

0.081 I TL3 0.159. Other· 0.0177 
0.600 

1 

TL3: 0.977. TL4· 0.244 
0.017 I TL3: 0 0672 . 

TL3: 90: Other 10 
I TL3 80. TL4: 20. 
. TL3. 100 

-. . . . . I 0.063 I TL3 0 192 TL4: 0 0480 . 
. Other. 0 0267 

. I Fish: 90-TL3. 80 TL4 20. 
·Other: 10 . 

Bald eagle . . . . I 4.6 : 0.160 TL3: 0 371 TL4 0 0929 
I PB 00283. Other 0.0121 

I Fish. 92-TL3: 80: TL4. 20. 
....... : Birds 8-PB. 70: non-aquatic· 30. 

_L__. -- ·-·--- -- --- -

NOTE: TL3=trophic level three fish: TL4=troph;c level four fish PB=pisc1vorous birds: Other=non-aquatic birds and 
mammals. 

Al'PE:\DIX E TO PAH.T 132-GHK.\T L . .\KEc; 

WATEB Ql'ALITY l:\ITIATI\"E 
A:\'TIDEGIL\DATI01\ POLICY 

Great Lakes States and Trit1es shall adopt. 
provisions consistent with <as protective as1 
appendix E to part 132. 

The State or Tribe shall adopt an 
antidegradation standard applicable to all 
waters of the Great Lakes System and iden
tify the methods for implementing such a 
standard. Consistent with 40 CFR 131.12, an 
acceptable antideg-radation standard and im
plementation procedure are required ele
ments of a State's or Tribe's water quality 
standards program. Consistent with 40 CFR 
131.6. a complete water quality standards 
submission needs to include both an 
antidegradation standard and 
antidegradation implementation procedures. 

At a minimum. States and TrilJes shall adopt 
provisions in their antilleg-radation standard 
and implementation methods consistent 
with sections I. IL III and IY of this appen
clix. applicable to pollutants identified as 
bioaccumulative chemicals of concern 
·BCCs1. 

I. A'\'l'JllE(;JL\IHTJO); S'i'.-\C\D.-\IUJ 

This antidegradation standard shall be ap
plical1le to any action or activity by any 
source. point or nonpoint. of pollutants that 
i8 anticipated to result in an increased load
ing· of BCCs to surface waters of the Great 
Lakes System and for which independent 
regulatory authority exists requiring· com
pliance with water quality ,;tandards. Pursu
ant to this standard: 

A. Existing inst.ream water uses. as defined 
pursuant to 40 CFR 131. and the level of 
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water quality necessary to protect exi;;ting 
uses shall be maintained and protected. 
Where designated uses of the waterbody are 
impaired. there shall be no lowering uf the 
water quality with respect to the pollutant 
or pollutants which are causing the impair
ment: 

B. Where. for any parameter. the quality of 
the waters exceed level>' necessar:v to ::;upport 
the propag·ation of fish. shellfish. and wild
life and recreation in and on the waters. that 
water shall be con8iclererl hi;d1 qualit:1· for 
that parameter consistent with the Llefini
tion of high quality watP!' found at ,.;ection 
II.A of this appendix and that quality shall 
be maintained and protected unle:o's the 
State or Tri he finds. after full satisfaction of 
interg·overnmental coordination ancl pulJlic 
participation provi;;;ions of the :Statt"t< or 
Tribe·s continuing planning proc·ess. that al
lowing lower wat.er c1uality i,; necetisar:-· to 
accommodate important economic 01 ,;ocial 
development in the area in which the waters 
are located. In allowing· such degrarlation. 
the State or Tri1Je slrnll assure wate1· qnalits 
allequate to protect existing· uses full,· Fur
ther. the State or Trihe shall assure that 
there shall be achievell the highest statutory 
and regulatory re<1uirements for all new and 
existing point source::; and all cost-eHt>ctive 
and reasonable best management practices 
for nonpoint source control. 'l'hi~ State or 
Tribe shall utilize the Antidegrncla ti on Im
plementation Procedures adopted pursuant 
to the requirement.,,: \lf this rPirnlation in de
termining if any lowering of wat.er quality 
will he allowed: 

C. \\'here high qua lit v watern rnnstit ute an 
outstanding natioll<ll rt>sour·ce. such as wa
ters of national and State parks ancl wildlife 
refuges and waters of exceptional rec
reational or ecolog-ical >;ignificance. that 
water quality shall lHe maintained ,rnd prn
tected: and 

D In those cases where the potential low
eritig- of water quality i:s associated with a 
thermal discharge. the decision to allow such 
degTadation shall h8 consifitent with ~Pelion 
316 of the Clean WatPr Act 1CWA:. 

II. A.:'\TlDEGH,AD:\TlO:'.' l\lPl.l·:\U.'.0;"] .\ 1'!1 l'.\" 

PH{ic·E1n-1n~~ 

A. Definitions. 
Conlrol Docwnent. Any authonz<ltion i.~,.,ued 

by a State. Trihal or Ff'lleral agency to any 
soun:e of pollutant8 to watf'rn undF1· its ,iu
riscliction that specifies conditions under 
whkh the source is allowed to operR tt-

H1q/l quality ;N!lf'rs. High quality waters 
are water 1)odies in whkh. on a parameter h:1• 
parameter basis. the quality of thP waters 
exceeds levels nece::;:sary to support propaga
tion of fish. shellfi'1h. Rnd wildlife ancl recre
ation in and on the water. 

Luke Superior Basin .. ()utslum/in(J illter
nafif)nal Resource WalNs. Those wat>'r::; <les
ig·nate<l a;; such lJ~· ri Tri he or St<d e con· 
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>:<istent with th8 September 1991 Bi-National 
ProgTam to Restore and Protect the Lake 
Superior Bac;in. The purpose of such designa· 
!ions shall iw to entlure that any new or in· 
crea;;ecl di;;charges of Lake Superior liio
<tccumulatiw· sul>>'tances of immediate con
c:ern are subject to best technology in proc
Pss and treatment requirements. 

Luke Super111r /Jc1si11---0t1/stcmdi11q Xoli11nu/ 
Resource l\"utNs. Thost> waters desig·nated <l" 
:'Uch by a Tribe or State consi8tent with the 
Sept.embe1· 1991 Bi-Nc-tlional ProQTam to Re
;:;tore and Prnted the Lake Superior Basin. 
The purpo,;e of c;uch tleHignations shall be to 
prohibit new or increased dbcharµes of LakP 
Superior hioacl'nrnulati \'<' :-;ubstances of im
mediate com·ern from point sources in these 
,treas. 

Luke S'uµc;wr ''u"1n·wn11/uril'<' suiJslcrnce.< ''·' 
•1m1wdiute (';;//t!'l'li, c\ li;.;t of suliootances identi
fie<l in the Sept'-'mlit>r 1991 Bi-National Pro
~rnm to Re>'to1·•" and Protect the Lake Supe· 
rior· Basin. The.Y include: :l. 3. 7. 8-TCDD: 
oct<lchlorostyrene: hexachlorohenzene: 
•.:hlordane: DDT. DDE. and other metabo· 
lite;;: t.oxapl1Pne: PC'Bs: arnl mercury. Othet 
c·hemicals may J,p <llldecl to the list following 
States· 01· Trilwt; assessments of environ
mental ef!Pds and impact,. and after public 
1·eview an<l cun1nwn t. 

Outsta11clin.u .\'ut1onu/ Jfrw11rce H'uters. 
Those water,; Llesi;rn<lled a~ such \JV a Trihe 
or State. The State or Tribal designation 
shall desuille the quality of t<uch waters to 
,.;e1·ve a,.; ttw benchmark of the water quality 
that ~hall hp maintainPd and protected. Wa
ter::; that. nm.v ht' l'On,,;iderec! fol' designation 
its Outstanding National Ret-:ource \Yaterc; in
dulle. but are not limit Pd t.o. wa t.e1· bodiP:o' 
that are i·en>~·nize<l a.,;: 

Important bevause of protection through 
official action. :<uch a~ Fellentl or :State law. 
Presi<lential or ::<ecret.arhtl action. inter
national tn.•aty 01 interntate compact: 

Having ··'XCPptitmal recTea t ional sig·nifi
cance: 

Having t'xc·ept io1Ltl ecological si.~rnificance: 
Having· othe1· spL't°ial euvhonmental. rec

l'f)lltional. or E'('Ological attribute:<: 01· waterH 
whose detiu~·nation as Out:,;tarnli1w National 
Retioun:e \,\"atlet,.; rn reasonably nece:>tmry for· 
the proter·tiun nf uthPr waters ::;o <lEe::;ignatecl. 

S1q11itin111! Luwn111<1 of H"ute1 Q1w!1l)/. A sig· 
nificant lowering of water ltU<llity oc:curf 
when t.ht)!P i::; ,l 1ww or inc1·e,t,;ed loading of 
an.v BCC from a11,\· ree;ula t eel PXist ing· or new 
facili t.v. r"i t her point sour<·P or nonpoint 
source for which there is >t crmtrol llocunwnt 
or reviewahle ar·t iun. as a n.•sult of an.v acti\·· 
ity includin~. \Jut not limitPll to: 

111 Con::;truction of a new 1·eg·ulated facilitc' 
or modification of ,rn existing· re1rnlated fa
cility :-;uch that a new C>l' mo<lifiPd control 
document ili rn<1uin~d: 

12) Modifkat ion of an existing regulated 
facility '·v»ra tin.: uncler a cmTent contrnl 
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document such that the production capacity 
of the facility is increased: 

(3) Addition of a new source of untreated or 
pretreated effluent containing or expected to 
contain any BCC to an existing wastewater 
treatment works. whether public or private: 

(4J A request for an increased limit in an 
applicable control document: 

(5) Other deliberate activities that. based 
on the information available. could be rea
sonably expected to result in an increased 
loading of any BCC to any wa tern of the 
Great Lakes System. 

b. Notwithstanding the above. change;; in 
loadings of any BCC within the existing· ca
pacity and processes. and that are covered by 
t-he existing· applicable control document. 
are not subject to an antidegradation review. 
These changes include. but are not limited 
to: 

<ll Normal operational variahilit::v: 
(2) Changes in intake water pollutant:": 
(3l Increasing the production hours of the 

facility. (e.g .. adding a second shiftl: or 
(4J Increasing the rate of production. 
C. Also. excluded from an antidegntdation 

review are new effluent limits based on im
proved monitoring data or new water quality 
criteria or values that are not a re~mlt of 
changes in pollutant loading. 

B. For all waters. the Director shall ensune 
that the level of water quality necei;sary to 
protect existing uses is maintained. In order 
to achieve this requirement. and corniistent 
with 40 CFR 131.10, water qualit~' 8tandards 
use designations must include all existing 
uses. Controls shall be established as nec
essary on point and nonpoint sources of pol
lutants to ensure that the criteria applicable 
to the designated use are achieved in the 
water and that any designated use of a down
stream water is protected. Where water qual
ity does not support the designated uses of a 
waterbody or ambient pollutant concentra
tions exceed water quality criteria applica
ble to that waterbody. the Director shall not 
allow a lowering of water quality for the pol
lutant or pollutants preventing the attain
ment of such uses or exceeding such criteria. 

C. For Outstanding National Resource Wa
ters: 

1. The Director shall ensure. through the 
application of appropriate controls on pol
lutant sources. that water quality io; main
tained and protected. 

2. Exception. A short-term. temporary (i.e .. 
weeks or monthsJ lowering of water quality 
may be permitted by the Director. 

D. For high quality waters. the Director 
shall ensure that no action resulting in a 
lowering of water quality occurs unless an 
antidegradation demonstration has been 
completed pursuant to section III of this ap
pendix and the information thus provided is 
determined by the Director pursuant to sec
tion IV of this appendix to adequately sup
port the lowering of water quality. 

40 CFR Ch. I (7-1-04 Edition) 

1. The Director shall establish conditions 
in the control document applicable to the 
reg-ulilted facility that prohibit the regulated 
facility from undertaking any deliherate ac
tion. such that there would be an increase in 
the rate of mass loading of any BCC. unless 
an antidegradation demonstration is pro
\'illed to the Director and approved pursuant 
to sec: ti on IV of this appendix prior to com
mencement of the action. Imposition of lim
its due to improved monitoring clata or new 
water quality criteria or values. or changes 
in loading·s of any BCC within the existing 
capacity and processes. and that are covered 
h.\· the existing· applicable control document. 
are not subject to an antidegradation review. 

2. For BCCs known or belie\·ed to be 
present in a discharge. from a point. or 
nonpoint >:HJUrce. a monitoring· requirement 
shall l.1e included in the control document. 
The control document shall also include a 
provhion requiring the source to notify the 
Director or any increased loadings. Gpon no
tification. the Director shall require actions 
as necessary to reduce or eliminate the in
crnaBed loading. 

3. B'act Sheets prepared pursuant to 40 CFR 
12,1.8 and 124.56 shall reflect any conditions 
de\·eloped under sections II.D.l or II.D.2 of 
thiii appendix and included in a permit. 

E. Special Provisions for La/.:e Superior. The 
following condition::; apply in addition to 
those specified in section II.B throug·h II.C of 
this appendix for waters of Lake Superior so 
designated. 

1. A State or Tribe may desigrrnte certain 
specified areas of the Lake Superior Basin as 
Lake Superior Basin---Outstanding National 
Resource \Vaters for the purpose of prohib
iting the new or increased discharge of Lake 
Superior bioaccumulative substances of im
mediate concern from point sources in these 
areai;. 

2. States and Tribes may designate all wa
teri:i of the Lake Superior Basin as Out
standing· International Resource Waters for 
the purpose of restricting the increased dis
charg·e of Lake Superior bioaccumulative 
substances of immediate concern from point 
sources consistent with the requirements of 
sections III.C and IV.B of this appendix. 

F. E.rc:mptions. Except as the Director may 
determine on a case-by-case basis that the 
application of these procedures is required to 
adequately protect water quality. or as the 
affected waterbody is an Outstanding· Na
tional Resource Water as defined in section 
II.A of this appendix. the procedures in this 
part do not apply to: 

1. Short-term, temporary (i.e., weeks or 
months I lowering of water quality: 

2. Bypasses that are not prohibited at 40 
CFR 122.41(m): and 

3. Response actions pursuant to the Com
prehensive Environmental Response, Com
pensation and Liability Act (CERCLAJ. as 
amended, or similar Federal. State or Tribal 
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,i_uthlldties. unllertakt'U \rJ allt.'\-\rttt·' ,, r»
lc>a::-;t:" intu the PnvironrnPnt of h~1.z;; .. 1nl(J1..~~~ :-: 1Jl•
stan('e;;. pollutant,; 111· cont,1mi11ants \\'llir 11 
llicl \' tJOst~ a.11 irnn1i1H:'Ht antl ..;nlJt't .u11.~rt: d.-tn
:=;t·1· tc1 pulilic hecllth 01· welfa.n·~-

• .\n:1· entit,\· ,.;eekirw to Jowe1· 1nltPJ' qtt<tl!1\. 

in a hi12·h t1ua.ltty \Vatp1· ut cTPctlri <t 111-~w u1 tn
c1·ea~ed tlischargP vi· LakP ~up1:"1ri\1t hio
'"" ·11nrnlativ" t'>Ul>"taiwe,.; ur inunerliat ·· , on
n;rn in ,, L>tke t'uperio.>r Out;;\ and in~ Int er
natiunal l:{esource \\'ntc·: IHU"l lire't. "" n·
t1u11·c·1l ]Jy ;.;eclioue' ll D tH ll .E :: of t t~ L' ap
pend1x. suh1nit an an~JdP:;Ta,biion ,\e111-

on,.;t1-,ttion for con,;itlr'rat ion lJ:'' tlw DiH·r-tm'. 
St.ate,, ancl Tribes ::;houltl tailo1 the kn·l 1i! 

cletail <tncl :ocumentafli!ll 111 antide!O ac!:llrnn 
reviP\\'S. t 0 the spt>l·ilk 'iH'\l!li~·1<ln< ,.~ Pll

cnunt crPd ThP. antide.~1·,Hln.ti(1l1 ch•1n•·n:-:.t1·H
tion shall incluc!P tlw lnli"win~ 

A. l'ol/utwn Prc1'enl1<1;1 . \llernullt'cs .\"1'!!'·'1.' 
Icleutify an~· cost-eHe<·ll\'e pollution l'I'Pve11-
t10n alternatives <llld lt><'hnil1ue" i h,it .-u·e 
available to the entit.\-. that woulcl Pluninate 
or significantly l'ec!Ut'E' the> exteut tr) which 
t.he inc'l'ease1l loading n·::;ults in <i loWt'rillF ol 
w<iter quality. 

B. Altenwtire or J.:uhunc ed Treal11wn1 .lnul
!l·'·is. Iclent.ify alternative• or enlMncPtl ttPat
ment techniques that an· an,ilalile to the en
tity that would eliminate the lowt>ring of 
water quality amt their costs !'Plath'<:' to the 
cost of rreatment nec:essar~· to achievt> ;1ppli
callle effluent limitations. 

C. Laid' Superior. If the Stale~ or Tribes 
desig·n,ne the waters of Lake Superio1 <l~ 

Outstanding International Resource Water" 
pursuant to section II.K2 oi thi1c< appendix. 
then anv entity propo::;ing H new or innease(l 
discharge of any Lake Superior himwcumu
l?ttive subst?tncP of immediate concern tu the 
Lake Superior Basin shall iclentify tl1e 1Je8t 
technolog·y in process and treatment to 
eliminate or reduct' the extent of tlw low
ering· or water quality. In this case. the re
quirements in seC'\ion III.B of this appendix 
do not apply. 

D. Important Socwl nr Ef'1J110111u J>e1·r'l1<pment 
Analysis. lclentify thP social or econumic de
velopment and the lierne>fits to the 1u-ea in 
which the waters >ll'P located that will 1)e 
foreg·one if the lmvering of water quality is 
not allowecl. 

E. Special Pral'ision /or Renwdiul Actwns. 
Entities proposing n~mecUal action" pursuant 
to the CERCLA. as amc;ncled. correl't i\'e ac
tiom; pursuant to the Resource Con:-;ervation 
and Recovery Act, as amended. or ;;imilar ac
tions pursuant to other Federal or State en
vironmental statutes may submit informa
tion to the Director that demonstmtes that 
the action utilizes the most con effective 
pollution prevention and treatment tech
niques available. and minimizes the nec
essa.ry lowering- of water qualit)!. in lieu of 
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1 hP tnforn:d.t l:)li ll~,1ui1 t~d ! 1.\· • ...:.t·(·i iun:-:. III.H 
'. l\l'i'll!.: h lll 1) <'! \hi' :1 )JlJPtldb. 

A. ()Jw» tlit- DilP: :or de1ermine,. that tiw 
rnlon11atic1t! pnAtdhl liv lhtc> enl!t~· p1·opo:,ill.'-' 
! t) incret.lt'\:' 1 .. -·;;tdi11.~~ i~ l"tdn1ini:-:1tTati \·ely con1-
;det f'. tlw 1 •u·e, 'c'l .'Lill Uc<>' th<tt infornrn 
· lllll to cle• c-1m1w· \\ liethe1 ur not t htt lo\\' 
-·1i11~t of \\".tt•.'l qL:..11'.tY i~ nev~~:--:~ary. (lnd. 11 it 
t~ nt·cf·~,:.;,;.u_,,. \Yh,·t hPl' ,-.'!' lFJt t hf.~ l<n\·Prin,~ 01 
'-',(llt'l' llUitllt\· \Yill :-:.Ltppu1·t llrlPOl't~1nt ~ucidl 

.•.ntl Pconuw: .. dt·\'t·L,pnwnt in the .u·t·a. If tlw 
pnipo~ed l .1\\' .. ~ri1 .. ;e •11 W<ltf·t <1uallt\· is eitht'l' 
:iot nece::::..-:rtr\·. u1 \Ylll not :---upport iruport~tu1 
·<h_·Ltl ,uH\ ,,,.l 1E::n1L· df~y(•lupn1t·nt. ~he Din-'t 
i CH· :-~1L:ll1 ;·[,':1\' r h-:-· l'· .. '{!Uf:',-.:.• [1) }Ul.Yt"'l \V<11t·l 

lualit\· 11 :_11~ ll~"\t-"l'll1~· u~ watE-~1· 1.gtnlit~· i:-:. 
rie<·i:-~:-:-:a1:,-. ·.tlhl wi~l ....,._,ippott 11npo1·Ltnt ~ociai 
d nd t'('Ol1n!n1, · de\·Plopn1ent. tlk' Dil'ector 
inay c-ll lln\ :t ll · 11 p~trt of r htc> propusecl lo\\' 
·-'rin!:.!. to ut·~·u1· .t.""' ni:~(·t~::-:.::;o.l'.\- tu <h:cun11notlate 
the .. i1nport<111t c-.wic1l am! ,,,.l:nomir. clevPlop
ment In iiu en·nt m<t\· the· dc:cbir;n reached 
umlf.>r thi' .-vc:thn ,dluw watf'l' qualit~- to lie· 
lowereLl l1 t·1 luw t l:t~ rninir11un1 le\"el reqain-.·cl 
to full.\· ~UPPCH't t'XiKting Hllll dt?Si~nl;.ltPll u:--:.e~ 
The clel'.i~i1lll l>t t 111· Lli1·ectu1 ,;hall he suhjed 
to tlw pulrli, p.,rti:·ipaticrn rec1uiremen1.~ <ii 
10 CFR :ZR 

B. If Sbt;•,., d .. ,;iLC!lil1t' the w<ttc>1·s of Lakt' 
~upf'rior ''" Old::;t<uHling Intf't'trntional RP
c<ource Watn" pur>'U<tllt to :-<ection 11.E.3 ui 
thb appernlix. any •mtit:-,· l'f•questing to lower 
witter r1ual1t\· in the Lake :'.iuperior Ba,;in as 
a i·e,,ult ui t hP tlE'\I' or increi\~;ed tlisch;u-g-e of 
<lny Lakt> :::iupei·i01 bioaccumulative sub
stance of in11rn•1lhtte concen1 sh<'lll be re
quired to mstall and utilize the !.est te('h
nology in rn·oce=-s and treat nwnt ac iclentifiPll 
hy the Din·.-to1 

Al'f'E:\Ul'.\ F' T,i P . .\ln 132--GJW.\T L.>:.Kl·> 
\V_\TU~ Ql' 1, l.!TY l'\JTT.\TI\ 1·: I:\H'l.E
:\IE:\T .\Tl< l\ PHOCEDl 'll!·:;.; 

PHClC'EI l! : :L i · O'i!Tl·.-"!'f·:CI !"!C' MOll[!'IC\T!Cl>:.~ 

·:"' C'l::Tl:JU.~ .\.'\ll \'_\J.l'I> 

Great Lake~ ~tntes and TriheH shall adopt 
provision" conc;i:'tt·nt with r.as p1·otective !lsl 

thb proceclure 
.·1. ReqtUH'llll'ills tor Sil1'-specifi1 JfodiJirn

/ions to Crlleria :wd \'u/1lC's. Criteria anll val
ues may 1;,. muclit'iecl on a ,;ite-,;pecific ba1:<i::< 
to reflect locai enYironnwntal conclitions as 
re,;t.rict.E'll b~: the following provisions. An:1· 
such moclifications mu,;t he protective of 
designate1l Ui'E'<' aucl aquatic life. wildlife or 
human health :mcl lie submitted to EPA for 
approval ln a<ldition, any site-specific mocli
fications that result in let5o olringent criteria 
must be ba~ecl on a sound scientific rationale 
and shall not Lie likely to ieopardize the con
tinued exi"tence of endangered or threatened 
species li:sted ur proposed under section 4 of 
the Endan..:·eret1 SpPcies Ad. !ESAi or result 
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in the destruction or adverse modification of 
such species· critical habitat. More stringent 
modifications shall be developed to protect 
endangered or threatened species listed or 
proposed under section 4 of the ESA. where 
such modifications are necessary to ensure 
that water quality is not likely to jeopardize 
the continued existence of such species or re
sult in the destruction or adverse modifica
tion of such species' critical habitat. More 
stringent modifications may also be devel
oped to protect candidate <Cll species being 
considered by the U.S. Fish and Wildlife 
Service (FWS) for listing under section 4 of 
the ESA. where such modifications are nec
essary to protect such species. 

1. Aquatic Life. 
a. Aquatic life criteria or values may be 

modified on a site-specific basis to provide 
an additional level of protection. pursuant to 
authority reserved to the States and Tribes 
under Clean Water Act (CWA> section 510. 

Guidance on developing site-specific cri
teria in these instances is provided in Chap
ter 3 of the U.S. EPA Water Quality Stand
ards Handbook. Second Edition-Revised 
(1994!. 

b. Less stringent site-specific modifica
tions to chronic or acute aquatic life criteria 
or values may be developed when: 

i. The local water quality characteristics 
such as Ph. hardness. temperature. color. 
etc .. alter the lJiolog-ical availability or tox
icity of a pollutant: or 

ii. The sensitivity of the aquatic organisms 
species that "occur at the site" differs from 
the species actually tested in developing the 
criteria. The phrase "occur at the site" in
cludes the species. genera. families. orders. 
classes. and phyla that: are usually present 
at the site; are present at the site only sea
sonally due to migration: are present inter
mittently because they periodically return 
to or extend their ranges into the site: were 
present at the site in the past. are not cur
rently present at the site due to degraded 
conditions, and are expected to return to the 
site when conditions improve: are present in 
nearby bodies of water. are not currently 
present at the site due to degraded condi
tions. and are expected to be present at the 
site when conditions improve. The taxa that 
"occur at the site" cannot be determined 
merely by sampling downstream and·or up
stream of the site at one point in time. 
"Occur at the site" does not include taxa that 
were once present at the site but cannot 
exist at the site now due to permanent phys
ical alteration of the habitat at the site re
sulting. for example. from dams. etc. 

c. Less stringent modifications also may be 
developed to acute and chronic aquatic life 
criteria or values to reflect local physical 
and hydrological conditions. 

Guidance on developing site-specific cri
teria is provided in Chapter 3 of the U.S. 
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EPA Water Quality Standards Handbook. 
Second Edition-Revised 0994>. 

cl. Any modifications to protect threatened 
or endangered aquatic species required by 
procedure 1.A of this appendix may be ac
complished using either of the two following 
procedures: 

i. If the Species Mean Acute Value (SMAVJ 
for a listed or proposed species. or for a sur
rogate of such species. is lower than the cal~ 
culated Final Acute Value (FAVJ. such lower 
SMA V may be used instead of the calculated 
FA V in developing site-specific modified cri
teria: or. 

ii. The site-specific criteria may be cal
culated using the recalculation procedure for 
site-specific modifications described in Chap
ter 3 of the U.S. EPA Water Quality Stand
ards Handbook. Second Edition--Revised 
r19941. 

2. l\'ildlife. 
a. \Vildlife water quality criteria may be 

modified on a site-specific basis to provide 
an additional level of protection. pursuant to 
authority reserved to the States and Tribes 
under C\V A section 510. 

lJ_ Less stringent site-specific modifica
tion:> to wildlife water quality criteria may 
lJe developed when a site-specific bioaccumu
lation factor (BAF) is derived which is lower 
than the system-wide BAF derived under ap
pendix B of this part. The modification must 
com<ider both the mobility of prey org·anisms 
and wildlife populations in defining the site 
for which criteria are developed. In ad di ti on. 
there must be a showing that: 

i. Any increased uptake of the toxicant by 
prey ;;pec.:ies utilizing the site will not cause 
adverse effects in wildlife populations: and 

ii. \Vildlife populations utilizing the site or 
downstream waters will continue to be fully 
protected. 

c. Any modification to protect endangered 
or threatened wildlife species required by 
procedure 1.A of this appendix must consider 
both the mobility of prey organisms and 
wildlife populations in defining the site for 
which criteria are developed. and may he ac
complished by using the following rec
ommended method. 

i. The methodology presented in appendix 
D to part 132 is used. substituting appro
priate species-specific toxicological. epide
miological. or exposure information. includ
ing changes to the BAF: 

ii. An interspecies uncertainty factor of 1 
should be used where epidemiological data 
are available for the species in question. If 
necessary. species-specific exposure param
eters can be derived as presented in Appendix 
D of this part: 

iii. An intraspecies uncertainty factor (to 
account for protection of individuals within 
a wildlife population) should be applied in 
the denominator of the effect part of the 
wildlife equation in appendix D of this part 

490 



Environmental Protection Agency 

in a manner consistent. with the other uncer
tainty factors deRcribed in appendix D Df thi" 
part: and 

iv. The resulting wildlife value for t.hP spe
cies in question should be compared to the 
two class-specific wildlife values which were 
previously calculated. and the lowest of the 
three shall be selected as the site-specific 
modification. 

Nun:: Further cliocussion on the u:oe uf this 
methoclolog-y may bf:' found in the Great 
Lake8 \Vater Quality Initiativ<" Tedrnical 
Support Document for Wildlife C'rite1'Lt 

3. BAF\. 
a. BAFs may he moc!ifie(\ on a ,.;itt:> .. ~pt•cifk 

h:u3it- to larger valm~s. pursuant tu tlw au
thority reserved to the State;; :trnl Tribe,; 
urnler C\VA ,;ection 510. when" reliahlP ,Jata 
show that local bioal'curnulation ii' ~rt>atPt' 
than the ;;y,;t.em-whle valm•. 

h. BAF~ may he moclifiecl on a .~ite-,.pe, ific 
ba:si~ to lower valu2;;. \vhere ~C'ientifkally 

defen:>iblt'. if' 
L The fraction of tlw total chemiutl •:kn b 

freely dissolved in the ambient \\'<tte1 1:-; 1\if
ferent than that usPll to derivP the :iY><rnm

wide HAF.; li.P .. the co1wentrat.ions or partic:
ulatP organic carbon <tnd the <lbsohf'll 01·
g·ank c·,,,1·1\011 arP diffe1·ent than tho,;•_· H::'r·cl to 
deri\'P the syc;tem--wide B~\Fsl: 

ii. Input panuneters of the Guliac mcHIPl. 
>iLHh as the structure of the <1.c1u:ttl<' lnoil web 
and the disequilibrium c·on><t<uit. a1·,, llil
ferent at the site than thoc;e 11,1P1l 11 1le1·i\·p 
the t1:;·stem-wide BAF:;: 

iii Tlw pel'cent hpicl of <tquati<: or.~c1nism;.; 
that al'(" con:;ume(\ an<l O('CUl' <lt. ihc1 :-;itP t>< 
different than that usc.•1! to dHin• the s1·s
tem-wide BAFs: or 

i \' Site-specific lie lll-rne,1sttn'<l BA Fs ur 
biot<i-·Sediment accumulation ta•.·tor 1B:-:\AF.-;1 
an; determined. 

If "i1 e-speeific BAF;; are tlt>!'i\·e·l. 1 hf·Y :'ll<lll 
he dPriv<>d tming tlw nwthot!Plot<;; in :·ippen · 
dix B ot t hrn pan. 

C'. An\· more stri11gP11t 1no•lif1c<tl ;uns to 
protect threatened e>1 Pllllang l'l'l'd SJlh ·ic•s re
r1uirnd by procedurP 1.A of thi~ ;;ppl•mlix 
slMll lip derived u:sing· !H'uc:edure.,; set forth in 
the methoclolog-y in appe wlix B of t hi" p<tl't 

4. Hw11on Health. 
a. Human health niteria or \·alue:, ma:-- hP 

modified on a Hite-spedf'ic ba,;is to proYi(\P 
an adrlitional level of protection. pur"u,mt to 
authority reserved to the State:; and TnlJe,; 
umlt'r C'\YA section 510. Hmmm lw,dth c1·i

teria or values :;hall lip mo(lifif•d C!L '' ,.;ite
spec1fk bash; t.o providP acl<lit. ional lll ot <Cr:· 

tion appropriate for hi1d11',- expoc.t"1i "u!1-
popula t.iuns. 

b. Les;; stringent ,.;itf'-s]Jtodi'k ll•~>d1lka

tions to human health cti teria or v«rLte,., mctY 
be 1leveloped when: 

i lontl fish con,.;umpt ion nt l l'~.' :11 \' lower 
th:rn tlw rate used in derinng human ht•alth 
criteria or vaiuc·>< urhlf•: ,•tppf··ndix C' qf tlli" 
pan: <tlHl or 
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ii. '' site-;;1iecilil: HAF is derived which is 
lower than that u10ed in deri\'ing human 
health critt>ria 01· \'alue,; under appendix C uf 
thi:;: pa1·t. 

B. .Votific:aiion Hf'quirc111ent8. When a State 
proposes a site-specific. modification to a cri
tenon or ,-alue as allowed in section 4.A 
above. the Stat;- :>hould notify the other 
Great Lake" States of such a propo8al and. 
for less f'tringent "l'itPria. suppl~- appropriatP 
.Justification 

c. Hefc'rl'n<·e.;. 
U.S. EPA 198-l \\'ate!' Quality Stanllard1;1 

Hand hook·· Kto\'isecl. C'haptPl' :~ ancl Appen-
1lices. U.S EnvinmmPntal Prntectwn Agen
··v. Office iJf W<ttt-1· Re~.<mn·E• Center <RC 
HOO;. 1200 Pelllk\'l\<U1ia An· .. NW. Wa,;h
ll1gt Ull. DC' :,'.()CJ(}() 

l'Wll'~:r.: in·: 2 \' \i'.i.~\('L,... J-'!(1J\I \\'.n'Ell 
Qt-\lJ'~·y :--;·~· . .\~~i·.-\!{ii:- F(ll\ Pill:\·;· S1,ll.HCE:---

'fhP Gn·:i t Lake" Statt':;. ur Tri he,.; mi\:--
,1dopt w,\\er qu.dlt ,. s1amlanl1; <WQS• \'ari
.1rn·t· proc·"lll1\'h1 ;tlHI ma:\· gTant \\'QS 
variance~ ll11 !)!lint ~~tHll'cP~ pu1·sni:lnt to such 
pniCP(lure". \'<iri.tll1T in·o,·P<'lurec; ;;hall he 
"on"i.stent with . .i.-. prott:>cti\·p a~1 thP pro\·i
...;ion~ in th1;-; pru,·t~litire. 

A .. 1p]li1. 11!:1!!111 . . \. :-:\tat<: or TrilJe nm:-
"Tant '' \-.u·i0nr·E· r'' .1 \\'QS which i" the lm;-i" 
1;f a wat;;: ·11.rnlll.\·-J,,i,.,ed Pfl1uent limitation 
mclur1ed in " .!\;ttiumtl Pullutant Di:;chanre 
E:liminath11 :-i\cll,rn 1NPDES1 permit. A 
\\'QS \·1u·L11"'1' ·'PPliP.~ only 1n tlw pt:>rmittf'P 
l't:'(jUP:itin~· t 11,. \'<U·i,rnce and only to the pol .. 
lut..ant ut· v 1 !lluta11t:--; . .-pf~citiPd in the ya1·i
.111n•. A \'«.l'Ltn1" d.,, .. " nc1t affect. (Jl' requirP 
thP ~tau- dl' TrihP to n1ot1if:'\' the cor
n:»..;p01Hlin~. wr1t~~- 1.1ualitY :--;1an(lanl fol' thP 
wnterhods .,~ <:t wh•1l~·:. 

1. Thi~ p; l•\'J.-.iut; ~h;\ll Ill•t <lPPl.\- to new 
G1eat Lak1.:~ d1~vhrtr.~£Plh or i·eco1nn1enc'ir1µ· 
1.lischann-:1 ~,. 

2. ~:\ vari::UH:r:· :o ,1 \\·atP!' qualit\· ::>tanclani 
,;h,tll not \·.,. ·"nin'.<»1 that IHJuld likely jeop
,trdize the 'lmtim;Pcl exbtenl'P ut' <lllY en(L\ll
~·t:'n:d 01 ! 111 t-><:l t .:-~lihl ;..:.pecies li~ted nnder t;p\'

tiun -1 uJ the Endan~ere<I ::i!Hlcie:; .'I.ct 1ESA 1 

or r"'~rnlt i11 th" <lf,sl!·udion or a(l\·ero;e n1olll
fic;ttion of ,:uch ~iw<"iet1· l'l'itkal h<ihit<1t. 

3. A WQS \'a1·J.rn"e sh:dl 11c1t lie ,,;nu1ted it 
dandard,; -,.,·ill L1: ,\t tained \,~· implenrnntin~· 

effluent ltmit" l'Pquire'l urnh•r ;;ectionk 3011111 
and 306 o1 the CJP,\l! Water .\ct 1C\\'A1 and li:' 
the• permi• t••t· \mp\emPn'.ing co;.;t-effectl\'P 
and reasL•n;1l1lc· h.•,.;t 1nall<lf'Pl1Wn' pr:H:ticr .. ,.. 
for nonpolut :-;<n11 ~ ·-~ l'Ontru1 

B .Jfu.r ... ~ 1 11<n; Fnt!1'/.UUll1' jn1 \'u1 iunces :\ 
\\'QS \'al'i..ttke ,]1,111 not Pxce;;d fiYe year~ or 
the term ..['the· '.'\PD!<:S pPi rnit. whiche\'el it1 
le:os. A ~t<t\(· r\l' Tribe shall re\·iew. and mod
if~· as nec·Pssa1·v. \\'QS vatifllll'ei' as pan or 
~ach W<ll d llU,tlit.\' ,;t<inrhnb re\·iew pur;;u 
«nt to .~t·c.1 lr)n ;m:i::: J l>f tlw C\\'~\. 
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1. The permittee demonstrates to the State 
or Trille that attaining the \VQS is not fea
sible because: 

a. Naturally occurring pollutant con
centrations prevent the attainment of the 
WQS: 

b. Natural. ephemeral. intermittent or low 
now conditions or water levels prevent the 
attainment of the WQS. unless these concli
tions may be compensated for Jiy the dis
charge of sufficient volume of effluent to en
able WQS to be met without violating State 
or Tribal water conservation requirements: 

c. Human-caused conditions or sources of 
pollution prevent the attainment of the WQS 
and cannot be remedied. or would cause more 
environmental damage to correct than to 
leave in place: 

cl. Dams. diversions or other types of hy
drologic modifications preclude the attain
ment of the WQS. and it is not feasible to re
store the water!Jody to its orig'inal condltion 
or to operate such modification in a way 
that would result in the attainment of the 
WQS: 

e. Physical conditions related to the nat
ural features of the waterbody, such as the 
lack of a proper substrate cover, now. depth. 
pools. riffles. and the like. unrelated to 
chemical water quality. preclude attainment 
ofWQS: or 

f. Controls more stringent than those re
quired by sections 301(b) and 306 of the CW A 
would result in substantial and widespread 
economic and social impact. 

2. In addition to the requirements of C.L 
above. the permit.tee shall also: 

a. Show that the variance requested con
forms to the requirements of the State's or 
Tribe's antidegradation procedures: and 

b. Characterize the extent of any increased 
risk to human health and the environment 
associated with granting the variance com
pared with compliance with WQS absent the 
variance, such that the State or Tribe is able 
to conclude that any such increased risk is 
consistent with the protection of the public 
health. safety and welfare. 

D. Submittal of Variance Application. 'I'he 
permittee shall submit an application for a 
variance to the regulatory authority issuing 
the permit. The application shall include: 

1. All relevant information demonstrating 
that attaining the WQS is not feasible based 
on one or more of the conditions in section 
C.l of this procedure: and. 

2. All relevant information demonstrating 
compliance with the conditions in section 
C.2 of this procedure. 

E. Public Notice of Preliminary Decision. 
Upon receipt of a complete application for a 
variance. and upon making a preliminary de
cision regarding the variance. the State or 
Tribe shall public notice the request and pre
liminary decision for public comment pursu
ant to the regulatory authority's Adminis
trative Procedures Act and shall notify the 
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other Great Lakes States and Tribes of the 
preliminary decision. This public notice re
lJUirement may be satisfied by including the 
supporting information for the \·ariance and 
the preliminary decision in the pulilic notice 
of a draft NPDES permit. 

F. Final Decision on Vcmance Request. The 
State or Tribe shall issue a final decision on 
the \·ariance request within 90 days of the ex
piration of the public comment period re
quired in section E of this procedure. If all or 
part of the variance is approved by the State 
or Tri lie. the decision shall include all per
mit conditions needed to implement those 
parts of the variance so approved. Such per
mit conditions shall. at a minimum. require: 

1. Compliance with an initial effluent limi
tation which. at the time the variance is 
granted. represents the level currently 
achie\·able by the permittee. and which is no 
less stringent than that achieved under the 
previous permit: 

2. That reasonable progress be made to .. 
ware! attaining the water quality standards 
for the waterbody as a whole through appro
priate conditions; 

3. When t.he duration of a variance is short
er than the duration of a permit. compliance 
with an effluent limitation sufficient to 
meet the underlying water quality standard. 
upon the expiration of said variance: and 

4. A provision that allows the permitting 
authority to reopen and modify the permit 
based on any State or Tribal triennial water 
quality standards revisions to the variance. 

The State shall deny a variance request if 
the permittee fails to make the demonstra
tions required under section C of this proce
dure. 

G. lncorporuting Variance into Permit. The 
State or Tribe shall establish and incor
porate into the permittee's NPDES permit 
all conditions needed to implement the vari
ance as determined in section F of this pro
cedure. 

H. Renewal of Variance. A variance may Ile 
renewed. subject to the requirements of sec
tions A through G of this procedure. As part 
of any renewal application, the permittee 
shall ag·ain demonstrate that attaining WQS 
is not feasible based on the requirements of 
section C of this procedure. The permittee's 
application shall also contain information 
concerning its compliance with the condi
tions incorporated into its permit as part of 
the original variance pursuant to sections F 
and G of this procedure. Renewal of a vari
ance may be denied if the permittee did not 
comply with the conditions of the original 
variance. 

I. EPA Approval. All variances and sup
porting information shall Ile submitted by 
the State or Tribe to the appropriate EPA 
regional office and shall include: 

1. Relevant permittee applications pursu
ant to section D of this procedure: 
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2. Puhll<: comment::; ,end reconb of an' pub
lic hearings punmant to section E ul thb 
procedure: 

3. The fi1Ml decision pursuant 1 o ~w-:t i ''ll F' 
of thi,.; pnwellure. amL 

~- NPDE:::i permiLo i,.;~ued pur:<uant. ! ·' ~"':-
1 ion G of thi<'- procedu1·e. 

:1. ltem,.; requil'e<.1 b'.· ;;edio!J,.; l.l th1·ougi1 
l.J. pf thi.' procedure shall lw sul •mi11 ... ct h:-; 
the ;-\Ude within 30 ch;y,- of the• cbte· ·rl thc· 
fin,11 \-dTiance deciRion 1,hf' itt'r1l i·t>qul1 t·•d !n: 
,_;e,:tir.>n l. 1 of thb pt·u,·edure :'hccll i.•" Hth 
n1itte(l i11 ~tl'COl'llancP with the ~!cltt> ~;1 T11l .. :· 

l\krrunrndum of A."-'l't'f'll'Pllt with t \>· H<· 
~:ion~1 l Adn1ini~t1·ato1 pUl'HtcHt! ~ ~i ~ 1 .\ CFH 
12~1.:2-1. 

G EPA. ;.;h • .t!l re\'ie,,· tlw Stnt•· ·'l T1·<; ,. ,uh 
tnitLd !<J!' c·umpliann· with th·· ('\\_.\ :·dl~·.l· 

.111t to W CFH 12::Ul. :md !O C'FH l:.Ol ~l 
,1. ;,;,,·!uf!' H~QS li'ei-1 .... 1,1n:-. . . --\11 \"~1rLu1l e· :··h~lll 

he '' l1pe1~dt:•tl t ~> 1 he ~t ,t 1 \' iii' 'T1·i ~ 1e 'Y(~ . .:. .. 1 ~1 lt':--. 

Sl· l:!.'· .... \\" \;-.;,Tl·:l.1i.-\l1 ~\· i.;)l : ~1.·:\~~ 

~-\ .. H·-..1-..\f 1·: \1F .\ ·r~IDL \\'.' P1:1.: 

\\'\-.:.''''..:11.\f! Ai.l(H'\J"><·>-· h p, 1::· 
D~::T.r\'.l\1:--:c: THL N J, \.": 1 t: \\'\"'• q: 

Tl1t: (+t·Pat L~tkt:>.-.. ;--:.Lttf·;--" .:tni: ·l'd!·t·- .-h,dl 
,Hl0}1~ lH'O\'L·d()l.1 ..;, t'Un~..;.i:-:t~··!lt \\";tL r<-1:- jil"(iTt'1 

ti\~t· d::-: 1 this procedtll·t- ,~ for ! \Ii-- puq.r1:..:e U! 
.Jt .. \'t··1dpinµ· ~roted l\LL"\in1nrn L\<i.i\\ L,,,,111~ 

rTMDLs·r Wa;.;telo<i<l . ..\llm·at.L"l'" i\\'l .. A.~r ill 
thE· Ah~PncP or 'T'l\IDL~: .. and l-'1·f•L!;ii1i~·11·>.

\\'<1Helo<Hl Al!Ol'<Hion.-·: lu1· PUl'JH>:'<'" ul llt'tt·r
m in; ng the N t>e<l fo1 \\' <t 1 »r (~ua 111 y B::."ccl El
fl ut·nt Limit~ 1\\'QHEL.-.,•. t>XrYpt ,.,, .. :'Pt'cili 
C;-tllY lll'OUdetl. 

A.. \Yhe1·e a 8t.atP 01 ·r1·ilit> J1 .. \'t·iup:-- (tn a~ 
"esHnent. and .ren1ecliat ion plnu t h:1 t tlw 
~t<th~ 01· 1-,ril.H? ve:·t.ifie~ 1neet:-~ t hr- 1 r•qui1·e
l1H~nt ~ Pl ~el t.ion..-; B t.hrough F 1>1 t h1~- Vt '.)~:P·· 
dut't~ and puhlic pa1·t1cipat.ion iequi1 ·~·11H·nt::-; 
applical·le 1.0 TMDL.-o. Mld th;\\ lM:; Lc'c-'l i\lJ· 
Pl'O\'t"d b,v EPA ct.ti n1Deting t ho~p j t' 1.J..Uil'P

menb under •10 CFH. l:l0.6. t hP a:-;,;, .. ,,.,:n.cllt 
and remediation plan may i,,~ ust>d ~1: li<-n oJ 
:t Tl\IDL for purpo;,;e:< :>1 <tppendix F i ·.> pnl'i 
13:2 .. \8::-.t~!:);-,111ent antl l'l .. 1nrdL-lt1on pl<:\!!:--- unde1· 
\hi:-; procedure ma~· iudude. hut cll'f· ,,._,: lirn· 
ire<l to. Lakewide M,ma.gf•!1lellt l'l<1.n: .. J{,-nw
dial Action Planl:l. m1d State \\',\\,': (/t .. 1ltt~· 
1\Lrnagement Plan;-;. Al:>o. an~· JJ'.Ll't ,,: ;rn ,u;
ses~rnent an<l rerne{liation pla11 that ,\l . ...;l·) .-;n.t
it5fie6 ont> or more l'P(Juirement" umlt-r C'lean 
\Varer Act (C\VAl :<ec.tion 3o:lrtl1 •.'!' imple
mentin:.: regulation~ ma"· be incurpul'<l: t>d 11:-r• 
l'eferenc·c' into a TMDL a;; apprnpri<tlP .• .\.s
sessment and remedit•tion plan~ un>l"r thi" 
section shoul<l be tailored to th<' le\·Pl of de
tail and mag·rritucle for the wat<:Tsi;ed and 
pollutant being as>lt'i>St>d. 

B. General Conditions rJ} 11pp/1cut1u11 Exctpt 
as provided in§ 132.4. the following· ;ue condi
tions applicable to .o.-tablishing Tl\llJLs for 
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d.ll pol!Utilll~." c\llrl p,;JlUtdllt [J<ll'illllPlers :!I 
rhP Grt>al Lake,- :,;:-;,;tem. with the t'Xl'l'pt1 ;:: 
, •f whole effl uem toxicity. unles~ othen.,· :-.. · 
prnvi1led in proc·edUI P fi of :1ppPrnlix F \\'h··: 
"pecifiert the:<P r·olJ<[iliOll>' <'ibO <lpp]\' 
wa.:!telo<:\d ::1llocation.-;. \\YLA.~l ,·~llcuht.tPd lL 

•· tll: ail:wntote of Tl\TllL:-< :1ml t ,. p1·p limina1' 
\\.LAs for p11rpW''"" Df t!Pt •·'rminin:.: ; he need.
;->r \\'QBEL:-< umkt pt•Y:t'<ltH't' f> Df appenclh F 

l. 1 :\Jf)J.. Ji '<1111r·, :i TMLH,,. ,,h,\ll. .lt "rni11 
l!l1UH1. 1.le ~·..:tnl 1 ll:--hf•d 1n <l('f :11·d;UH'f1 \\"it.ii t~) j 

li~till~.!' <..Uld pl"i!•!'tt\- >r>ttilL pro: r':--=.~ e~i_,tt· 

~ i:-.;hpi.l in ..:e( 1 irll~ '1(i:~ .. d · u1 t ht· (i\r ,:\ anll <t 1 ·~U 

·'FH 1~50-: \\'}H~·· w.11t'"1 11.~(dit.\ .-tcUld<.U'd:

··,-tnl)ol lit_· t!!a~:it'd inirn·"dLttt:l\~. T!\lUL:--. 
'.tlll~t rt•fl,.., r l·",t:--.;.:1 '.\,it-• .l~;'Ul'<\!V'~~~ llLlt 

w~t:er r1u~ll~1 \ :-:. 1.·111d.tt'l:-- \\"lll Lt' ,lt.t;;.ined il< ~1 

: pa:-:onnLlt> j'f.·riud ui ! !111" .-...:. •. ,JL~' ·r.C..llJL~ nLi .. -..· 

··,p 1,~,..:.ec1 11!.: :t~t:ti1::n~ w:\t .. i 1'1,t11'\' ... ~;-tr:tl 

tl·r..L-- :1vp1· :i P::-'1.i. ·' .·: ~ ~nv·. \'>-ii h ,:;p-····ii'ir 1·uu 

:nPn!tl ... l iu -t-.l~·,..:-. 

1l11(' pf·l'l( ,, ~ \ ·!· ~ 1 n::.· 
lL ~::<·n'.l~!1:<.: ~1-

:~! \t:bL1 L \\ l~~': 
!'t·.':\...:1111 

1(tw.: :! \' 
~t ,~11daut.-.; ·1·.-1:~ i~;· ::: .. i1. 1....:: ,J.. l ,\>t· :-.:.p .. .-i ;fi· .,t,-::·; 
:111n,tti1·,11 ( tl\'l:<.!tl-; l!l;..; .t uun1 1·":··: ~;1 t'.11·tr:n.-:. u 

ludin~·. \,~·~t nc~ l;tn·:~1·d ~ ~":·~·t··1,·i~1~ \\':t:t·t 

·h;,u·:l.i.:tt-·t·i:--t l.>· 

tLi:.1uir_y l:'·•l:t·T.~~;; ~- 1} i. :if:·. ··"1''.L "'.T+ ';; :< 
!ft·'\,.. .:.-·.~1 \. ,l\',\!l d ~t· 

>?: 1 1.·~1 \.l~,: J'\' '"·1 .. :;:i!ul~-. ~l:~: 

l '1·.t 11,l~ '~·· i li il r•:: lt-·nt .- 1 • •! 

1.ttitl!1111!:'L~ (,;· \\'.1 r·! ;,.~i<\;ll \ :'Ltn·L!.id~ 

·) .llfu/i.''"1 ·: \Lii ., ();ill·';';_,.: s~ .. ::·iLf:nd.-. __ .,, 

r1\1IJL n1u:-:1 1'll:··t,:·, .~~ ;,;_n11u1~·~1t <,t t;iplii·~t :it· 
\\';Jtt·'l' flU<:i!: 1 \' :-l;tfl,lilt;,l:-., ~.:.1:·\.i_l<.111~::~ :tll :L; 

rnr·ri~· ;J_n(! t1<l1T:1: :\ --T.ttt·: !.: ·rir·! I l·1·it~··}. 

.llld l"'iPl I! \dill~·,. l,. !' t;>,l·:I: j'1liill1/tlli \ll pt:it 
luL111t~ fu! \\'ll!\ 1: .1 T\IIJL :-, ~:-:Ll!•L...:~H~d 

:1_ T:\1f)f ti: 

<t. TI\IJ)J,,.: .<·i .. 1:: lf;(_\udr• \YLA .. "' iur pt..lil!.T 

. ...,onn·t"::-- utd l ).,t. .~~lcw:1t1,.n~ 1.:\:--.; u..i 

nonpoin1. :--'ldl'-":-~" ~l:t·iudl!~~ 11.1Lti·ctl Lr·i~-~~ 
.;.~:rut:..nd. :-..;u· b ~h,tt tlH' "z.u;i 1."1 tt);-.-.:~~ ·dlu, :\ 
t1un;-;; i~ n~:i .. ~1~·:111:·1 ~hctn t'.1·· Lu.tl!n~: :"qL1c 
u:;· uf tht~ \\',1\1·1· Jut th•_" pc,llur,1nus: .t. ... l-
tll'PS:::·k~cl l~\' !h'.· f:..1llL. lfl1~1d~ thl"""' :·'·UHi. '·' " 

~p£-.·(·ifiPd ~n.1r"~:1n 1.if .~~,ii'e!.\· •.'.\lOS1 <.l!H.l :u1:. , ,: 
1x1city rt·~,.)l'\t'-l tu1 1t:.1ur'-· ~:!'O\\-th. 

!1 r\onp,~int ":! 1.tl'• t· I....-\;::; "-'.hall ~H- lia::-;ed •.>n 
l. Exi:-:.tin!.!· t.1(dl~P .uit 10 ... uUn:..'.:-: il ·ha1u.te:..: tE 

lo.J.din.~::-:. .u·1:· tt· 1 t t··:·;.1.~un~1l 1 ~\- ant~ ·ir.1<.l.tPd tt 
0('\_'Ul': 

ii lnc1·t«t::-ie::-: !t.:. }1nliut.a1n iu0:1·lith!~ th~d d.l'c 

l'f<l>'o!lalil,1 :\llti1·1jHtf'd tu orr,·;.u: 
i1i .• .\nth'ipati:~d dPll'~d.~t';-; in polluLtn1 

lua<lin;2;s it ~u< h :lf-lt'l't'u~etl ~o~tdin;::!;:-1 ~.re U:·ch 
ni~ally ft·a;-;ihlt> c111d ar(-' rea .. ~on;.-thl,\-' <.l!1tH·i

pate1l t•J iw1 ur 11·i'l1111 '' l't'<\>'CHialilt> tillll' pe
riocl a~ ct re:-:.ult t>f i1npl~:n1entcJt ion of J1p~t 

rrmnag-emr·11' prar t i<.'Pi' or othl,l loacl 1·1~duc-· 

t ion mea.-<un:~ In dc:terrninin~ whether an
ticipated (\E'cl'ec1.::<e:< in pollut;rnt 1oading·s are 
technicall\' letl<"iUt> aml can i·ea,,onabl:v lit' 

expected to 01:cur wlt.hin ~' reaF<ona\Jle pel'lod 
of time. t ... chnk,11 ;rnd institutional fact or,; 
~hall bE-" l'On~1(li:·H·"ii The:-:.p dt .. 1·if;io11fi are t:("l.SP· 
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specifi(' <llHl >'hou ld J'Pflt'('t tl1e pat't kular 
T.'\IDL under con:<idt>rat ion. 

c. \YLAs. The po!'tion of the lt><l<ling capac
it~- not assigned to nonpoint sou1"·es includ
ing background. or t.o an ;\JOS. m· l'P>'et'\'e<l 
for future growth is allocatt-d to point 
sources. Upon reissuance. NPDE:':\ pennits 
for these point sources must include effluent 
limitation;.; consistent with WLAs in EPA
approved or EPA-establishecl TJl.JDLs. 

cl. Monitoring. For LAs estalJlisherl on thP 
lia:;is of' subsection b.iii alJo\·e. monitoring 
cla ta shall he collected and anal;;z.ecl in order 
to validate the TMDL's a8:;umption;,. to 
ntrify anticipa tee! load reductions. to eval u
ate the effectiveness of controls lieing m;ed 
to implement the TMDL. and to re,·ise the 
\YLAs and LAs as necessary to ensun• that 
water quality standards will ht' <tchieved 
within the time-period establishe<l in the 
TMDL. 

4. \l'f,A T'ulues. If separate EPA-appl'oved 01· 
EPA-established TMDLs are prep;u·ed for dif
ferent segments of the same watel'shecl. and 
the ,;eparate TMDLs each include \YLAs for 
the same pollutant for one or mo1·e of the 
rnme point sources. then WQBELs fol' that 
pollutant for the point source<s 1 shall be con
sistent with the most stringent of those 
\VLAs in order to ensure attainment of all 
applicable water quality standards. 

5. Margin of Safel.J/ (;'\!OS!. Each TMDL 
shall include a MOS sufficient to account for 
technical uncertainties in establishing the 
'rl\IDL and shall describe the manner in 
which the MOS is determined and incor
porated into the TMDL. The MOS may be 
provided by leaving a portion of the loading 
capacity unallocated or by using conserv
ative modeling assumptions to p;:;tablish 
\VLAs and LAs. If a portion of thP loading 
capacity is left unallocated to prnvide a 
MOS. the amount left unallocated ;o;hall be 
described. If com;ervative modeling a8sump
tions are relied on t.o provide a MOS. the spe
cific assumptions providing· the MOS ,.;hall be 
identified. 

6. ;'\Jore Stringent Req1lirements. States and 
Tribes may exercise authority reserved to 
them under section 510 of the CWA to de
velop more stringent TMDLs !including 
WLAs and LAsl than are required herein. 
provided that all LA8 in such TMDLs reflect 
ac:tual nonpoint source loads or thoRe loads 
that can reasonably be expected to occur 
within a reasonable time-period a::; a result 
of implementing nonpoint source controls. 

7. Accumulation in Sediments. TMDLs ~hall 
reflect, where appropriate and where suffi
cient data are available. co~trihutions to the 
water column from sediments insi<le and out
side of any applicable mixing zones. TMDLs 
shall he sufficiently stringent so as to pre
vent accumulation of the pollutant of con·· 
cern in sediments to levels injurious to de;.;
ignated or existing uses. human health. wild
life and aquatic life. 
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8. \\"el \\"nillw1 f;"n·nls. :\otwithstanding the 
t'Xl·t:pl ion prn\·idt"d for the e:ctablishment of 
r·on T. l'o l>' on wl't we,lthe1· point sources in 
§ 1:3:2.-11e11l1. Tl\IDLs ,;hall reflect. where ap
propriate <tncl where sufficient dat.a are 
cn·ailaltle. clh;eha.rges re~'ulting from wet 
weather events. This p1·ocedm·p does not pro
vide specific procedures for consillering lliH
charges resulting from wet weather event;;. 
Howe\·pr. some of the p1·ovision>< of procedure 
3 ma~; be deemed appropriate for considering 
wet weathel' events on a case-by-case basis. 

9. Huc/.,gru1rnd Concentration o_I Pollu/u11/s. 
TllP representative ba.cll:ground concentra
tion of pollutants shall be established in ac
cordance with this subsection to develop 
Tl\IDLs. WLA,,; calculated in the absence of a 
TMDL. or preliminary \VLAs for purpose::; of 
determining the need for \VQBELs under pro
ceclure 5 of appendix F. Background loading·s 
ma~' he accounted for in a TMDL th1ough an 
allocation to a sin;Oe '"background·· category 
or throu1'th individual allocations to the var
iout; hack)!TOund sources. 

a. Oefinition of Uackgrrnmd. '"R1ckground'. 
repre"ents all loa.dings that: 111 flow from up
stream waters into the specified watershed. 
waterhocl.\· or waterhod:v segment for which a 
'DIDL. WLA in the absence of a TMDL or 
preliminary WLA for the purpose of deter
minim:· the need for a WQBEL is being· devel
oped: 121 enter the specified watershed. 
waterlmd:v or waterbody segment through at
mo:;phel'ic deposition or sediment release or 
re~u,;pension: or <3> cccur within the water
shed. water!Jody or waterbod:v segment as a 
re~ult of chemical reactions. 

b. I>utu considerations. When determining· 
what <\\'ailahle data a1·e acceptable for use in 
calculating hackgTound. the State or Tribe 
Hhoulcl use best professional judg·ment. in
clurling· con,,;ideration of the sampling loca
tion and the reliability of the data throug·h 
compari;;on to reported analytical cletection 
len·l8 and quantification levels. \Vhen data 
in more than one of the data sets or cat
eg·ories llescril:Jed in section B.9.c.i through 
B.9.c.iii below exist. best professional judg
ment 8hould be used to select the one data 
set that most accurately reflects or esti
mates background concentrations. Pollutant 
clegTallation and transport information may 
lie considered when utilizing· pollutant loctd
ini;· data. 

c. Calrnlation requirements. Except as pro
vided below. the representative background 
concentration for a pollutant in the specified 
watershed. wa.terbody or waterbody segment 
shall be establi~hed on a case-by-case basii; 
as the geometric mean of: 

i. Acceptable available water column data: 
01' 

ii. \Vater column concent.ration.~ eRtimated 
throug·h use of accept.able available caged or 
refoiilent fiHh tissue data: or 
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iii. Water column concentrations esti
mated through use of acceptable availalllP or 
projected pollutant loading· data. 

d. Detection considerations. 
i. Commonly accepted statistical tech

niques shall be used to evaluate data sets 
corn1isting of values both above anrl lielow 
the detection level. 

ii. When all of the acceptable ava1h1hle 
data in a data set or category. such a;; water 
column. caged or resident fish tissue or pol
lutant loading· data. are below the le\·el of 
detection for a pollutant. then all thP data 
for that pollutant in that data ~et shall be 
ast->umed to he zero. 

10 . .t.:tf111e11t Floic. If WLAs are expressed as 
concentrations of pollutants. the TMDL 
shall also indicate the point source effluent 
nows assumed in the analyses. Mass loading 
limitation:> estahlishecl in NPDES permits 
must be consistent with both the \\'LA and 
assumed effluent. flows used in establishing 
the Tl\1DL. 

11. Resr·n,ccl Al/ocati()ns. TMDLs ma\· in
clude reserved allocation,.; of loading utpac
ity to accommodate future growth ancl addi
tional sources. Where Slh:h resen·ed alloca
tions are not included in a Tl\IDL. an\· in
creased loadings of the pollutant for which 
thP TMDL was developed that <tre duf' to a 
new or expanded discharge shall not he al
lowed unless the TMDL i:< revised in atTOrd
ance with these procernlres to include n.n al
location for the new or expanded ciischarg-e. 

C. Mi.ring Zones f01 Biow·cumulc1tirl' C'llemi
mls 01 Concern (BCCsJ. The following n,quire
menti; shall be appliecl in e8tablishing 
TMDLs. WLAs in the absence of TMDLs. and 
prPliminary WLA8 for purpo::;es of clt•ter
mining· the need for WQBELs under proce
dun~ 5 of appendix F. for BCC:;: 

1. There shall be no mixing zone;; a\·<1.ilable 
for new discharges of BCCs to the Great 
Lakes S:vstem. WLAs established through 
TMDLs. WLAs in the absence of 'rMDL,;. and 
preliminary WLAs for purpo,;e;; of cleter
mining the need for \\'QBEL8 fol' new dis
charges of BCCs shall l)e set no highe1 than 
the most string·ent applicable water quality 
criteria or values for the BCCs in question. 
This prohibition t.alrns effect for a Great 
Lakes State or Tribe on the tlate EPA ap
provE's the State·s or Trihe·s submis:<1on of 
such prohil.Jition or publi::;he;; n noticP under 
40 CFR 132.5([) identifying that prohibition 
as applying to discharg·ep. within the State or 
B'ederal Tribal reservation. 

2. For purposes of section C of proceclure 3 
of appendix F. new tlisdrnrg·es ,u·e tlefinecl as: 
(1) A "discharg·e of pollutants" U\13 defined in 
40 CFR 122.21 to the Great Lakes i:l~·stem 

from a building. Ktruct.ure. facility. or in::;tal
lation. the construction of which commence::; 
after the elate the prohibition in section C.1 
takes effect in that St.ate or Tl'ibe: 121 a new 
discharg·e from an existing Great Lakes clis
charger that commence;:; after the elate the 
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prohibit.ion in section C.1 takes effect in that 
State or Trihe: or 131 an expanded discharge 
from an exi~ting Great Lakes discharger 
that commr,nc·es <1ft er the date the prohibi
tion in section C.1 takes effect in that State 
or Tribe. PXcept for tho;;e expamled dis
c· harg·es resulting from changes in loadings of 
any BCC within the existing capacity and 
p1·ocesses 1 c.c1.. normal operational varia
t,ility, changes in intakf' water pollutants. 
increa;;ing the pr·otiuction houn< of tht> facil
i t v or addin_g ,,dtli tional shifts. or increasing 
the rate of protluctior11. and that are covered 
hv the existing applic·able control clocumenc 
'.\ot inclwfot1 within the definit.ion of ·'new 
discbtrg·e .. are new or expanded clischarg·e::; of 
BCCs from a puLlicly owned treatment 
works ( PO'l'W a" definer! at 40 CFR 122. 2 l 
when such disL·har.g·t's are necessary to pre
,·ent a public· health threat to the commu
nity "'.q., a situation where a communits 
with failing ,.;pptk ;-;~;.~terns i;-; L'onnected to a 
POTW to a,·e1·t <t potenti<1l public health 
threat front thed• failing s~·stemsJ. These 
.rncl all other rli:"drnr_g es of BCCs are defined 
d.r-; existing dischar::.!·e~ 

3. Up until l\(ffPmher 15. 2010. mixing zones 
fur· BCCs rncc,· he allowed for existing· di"
"11a1·ge8 to tlw Grt>at Lakes S:-'stem pursuant 
to the pron·dure" spPcifi(•d in c;ectiom; D ancl 
E of this pro1.:eclun· 

4. Except as pro\·idecl in :-<ections C .. ~ and 
C'.6 of this procedure. permit8 is,med on 01 
;;ft er this pr<.1\·ision takes l:'ffect in a Great 
Lakes State or Tribe shall not authorize 
mixing zone::- for existing discharge» of BCC::; 
to the Great Lakes Syst.em aft.er November 
15. 2010. After !\o\·eml>er 15. 2010. \\'LAs es
tablfohec! t hrnugh Tl\IDLs. WLAs established 
111 the absence of TMDL8. and preliminary 
WLAs for purpoc<e>' of determining the need 
for WQBEL,; umkr procedure 5 of appendix F 
for existing clischal'."!PS of BCCs to t.hE:' Great 
Lakes 8vHem shall be eriual to the most 
stringent <tpplic<\l1le water ciualit.y criterfa or 
values for the BCCc; in question. 

5. E.rcepiwn tu) ffutcr Co11ser1'alln11. Great 
Lakes Statc>s and Tribes nl<ly grant mixi1w 
wnec: for any existing dilic·harge of BC Cs to 
the Great L<1.kes S~·stem heyond the elate 
,;pecifii>cl in i>f~ct ion C.4 of this procedm·e 
where it ,.,rn hE> tlemonstrated. on il case-b_,, .. 
1:ase !Jash. that failure to gTant a mixine· 
zone woulc! p1 ... d1i.le W<tt.Pr cousen·ation 
measureE< That \\·oul<l le<\d to overall load l'P

rluctions rn HCC'". even though hl>fher con
centrations of BC'Cs occur in the eff1uen1. 
:3ut'h mixin"' zon<cs must alt;o be <:onsistent 
with :::ectiun>< D <tncl E oft.hi;; proceciure. 

6. r:.rcep/1"11 "'' fu-!111icul unci Economic Con
siderutions Great Lakes State;; and Tribe,,; 
may gTant mixin~· zone:; lJe.vonll t.he elate 
specifiecl in sect ion C'.4 of thi~ procedure for 
any existing ,lbd1.u·ge of a BCC to the Great 
Lakes S\'stem upon the request of a dis
charger. ~u1Jje<'1 to ,;er'.tions C.6.a through 
C.6.c l1elo\Y 
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a. The State or Tribe must tletHmine that: 
i. The tlischarger is in compliance with and 

will continue to implement. for the BCC in 
question. all applicable requirements of 
Clean Water Act sectionH 118. 301. 302. 303. 
304. 306. 307. 401. and 402. including existing 
National Pollutant Discharg·e Elimination 
System (NPDESJ water-quality based efflu
ent limitations: and 

ii. The discharger has reduced and will con
t.inue to reduce the loading· of the RCC for 
which a mixing zone is requested to the max
imum extent possible. such that any atltli
tional controls or pollution prevention meaH
ures to reduce or ultimately eliminate tlrn 
BCC discharge would result in unreasonable 
economic effects on the diHchaq;er or the af
fected community because the controls or 
measures are not feasible or cost-effective. 

lJ. Any mixing zone established punrnant to 
thi;; sect.ion shall: 

i. Not result in any less stringent limita
tions than those existing prior to November 
13. 2000: 

ii. Be no larg·er than necessary to account 
for the technical constraints and economic 
effects identified pursuant to paragraph 
C.6.a.ii alJOve: 

iii. Meet all applicable acute aml chronic 
aquatic life, wildlife and human health cri
teria and values within and at the edge of 
the mixing zone or be consistent with the ap
plicable TMDL or assessment and remedi
ation plan authorized under procedure 3. A. 

iv. Be accompanied. as appropriate. by a 
permit condition requiring the discharger to 
implement an ambient monitoring plan to 
ensure compliance with water quality ::itan<l
ards and consistency with any applicable 
TMDL or such other strategy consistent 
with Section A of this procedure. including 
the evaluation of alternative meanH for re
ducing the BCC from other sources in the 
watershed: and 

v. Be limited to one permit term unless the 
permitting· authority makes a new deter
mination in accordance with this section for 
each successive permit application in which 
a mixing zone for the BCC is sought. 

c. For each draft NPDES permit that 
would allow a mixing zone for one or more 
BCCs after November 15, 2010. the fact sheet. 
or statement of basis for the draft permit 
that is required to be made available 
through public notice under 40 CFR 124.6(el 
shall: 

i. Specify the mixing provisions used in 
calculating the permit limits; and 

ii. Identify each BCC for which a mixing 
zone is proposed. 

7. Any mixing zone authorized under sec
tions C.3, C.5 or C.6 must be consistent with 
sections D and E of this procedure, as appli
cable. 

D. Deriving TMDLs, WLAs, and LAS for 
Point and Nonpoint Sources: WLAs in the Ab
sence of a TMDL; and Preliminary WLAs for 
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Purposes o_I !Jcterrn1ning tile .Veecl for 'vrQBF,Ls 
/or Oll'GL This section <Hlclresses conditions 
fol' cleri\·ing TMDLs for Open Waters of the 
Great Lakes <OWGLl. inland lakes and other 
waters of the Great Lakes System with no 
apprncialile flow relative to their volumes. 
State ancl Tribal procedures to clerive 
T:'.\JDLs under this section must he con
c;istent with (as protective as) the general 
conditions in section B of this procedure, 
C\VA section 303((]). existing· regulations (40 
CPR 130.7l. section C of this procedure. and 
sections D.l. through D.4 below. State and 
Tribal procedures to derive WLAs calculated 
in the alJsence of a TMDL and preliminary 
WLAs for purposes of determining the need 
for \VQBF:Ls under procedure 5 of appendix F 
must be consistent with sections B.9. C.l, C3 
through C.6. and D. 1 through D.4 of this pro
cedure. 

1. Individual point source WLAs and pre
liminary WLAs for purposes of determining 
the need for WQBELs under procedure 5 of 
appendix F shall assume no greater dilution 
than one part effluent to 10 parts receiving
water for implementation of numeric and 
narrative chronic criteria and values (includ
ing. but not limited to human cancer cri
teria. human cancer values. human non
cancer Yalues. human noncancer criteria. 
wildlife criteria. and chronic aquatic life cri
teria anti values) unless an alternative mix
ing zone is demonstrated as appropriate in a 
mixing zone demonstration conducted pursu
ant to section F of this procedure. In no case 
shall a mixing zone be granted that exceeds 
the area where discharge-induced mixing oc
curs. 

2. Appropriate mixing zone assumptions to 
lle m;ecl in calculating load allocations for 
nonpoint sources shall be determined. con
sistent wit.h applicable State or Tribal re
quirements. on a case-by-case basis. 

3. WLAs and preliminary WLAs based on 
acute ac.iuatic life criteria or values shall not 
exceed the Final Acute Value (FAVJ. unless 
a mixing- zone demonstration is conducted 
and approved pursuant to section F of this 
procedure. If mixing zones from two or more 
proximate sources interact or overlap, the 
combined effect must be evaluated to ensure 
that applicable criteria and values will be 
met in the area where acute mixing zones 
overlap. 

4. In no case shall a mixing zone be granted 
that would likely jeopardize the continued 
existence of any endangered or threatened 
species listed under section 4 of the ESA or 
result in the destruction or adverse modi
fication of such species' critical habitat. 

E. Deriving TMDLs, WLAs, and LAs for Point 
and ,vonpoint Sources; WLAs in the Absence of 
a TMDL; and Preliminary WLAs for the Pur
poses of Determining the Need for WQBELs for 
Great Lakes Systems Tributaries and Con
necting Channels. This section describes con
ditions for deriving TMDLs for tributaries 
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---lllll c·o1n1E:-'vting channPL:--: l>f the (}rc:.,tl Lakes 
Sy;;tpm th;tt exhi1.iit app!'eciahlP flo\\'., rd
ative tu tlwir volumes. Stare and Tribal riru
cedurt>" to llerive TI\IDL;; n1uc<t liti c:t1n,;i;'\ f'11t 

with the gern~ral <:r>rnlition,.; listt>ll lll ~E'«c\on 
8 of tliis pnweclure. ,,ection C' uf thb pt<H f> 

dUH'. ''xi,.;ting 'l'!vIDL i·e;nil«tion>' ;Ill C'FR 
130 Ii «ncl ,.;peL'ific condition;; E.l 1hruu2h E.:i. 
StatP <tn<l Trilial proc'P1.lm·ic,; to de1·i\·e \\'LA.' 
1.·alcuLttf:tl in the <t11c:PJH'i' of <1 TMDL. clllll 
prPlimtnary WL.-\.s for purpost~~ pf ·l«tei·
minin.;.: n:,t,.;01rn blP pot (•Ill iAJ urnkr pi-u .. ·t:clur" 
.'i of thi;; <tppemlix 1'01 di.~d1cu-,;'"'· tn tnllu
LtriPt-: <tnd connecting ~:hHn1u-·1:-:. inu~t lk· ;·on
,.;i,;tPnt with ,;ectiunc. B !I. C.L C.:l thtuugh 
('_() and E.l th1·oug·h E . .'i or thi>' !Jt'Ol.'<.'clu: ~ 

L -~''.1 [>(Pl/ /)('8(011 ThPt!P tlP.~ig'lJ fll)\\.'~ llllL..;t 

he UH:>ll unle;.;s ditta exist to dernott"tratc
that an alternath·e stn·<1m de>'l.~11 flow ls ap
propriate for stream->'p••l'lfic ttlhl polluUnt
specific condition::<. F'Dl' purposps of "aku
l:'lt.ing '' TMDL. WLA" rn the ;tlisenu- of a 
TMDL. or preliminan· \\'LA>' fot tilt" pur
pose" of (\etermining· rna,.;onal>!E:' potPnti>ll 
under procedure 5 of this appt>ndix. u"mg· a 
,.;tead~·-st,ate InOUel. tllic >'tl'Pilm dpsig·n !10\\'t' 

shall be: 
a. The 7-day. 10-ye,ir stream rle;.;ii.!ll flow 

(7Q101_ or the 4-day. 3-~·ear !_iioloi.!·ic:1ll.\'-haserl 
stream design flow for L'hrnnic 1H1ua tic life 
criteria or values: 

li. The 1-da:v. 10-~-e<lt' >'!ream clt;.;ign flow 
ilQlOi. for acute aquatiL life c:1·itet'ia ell \·al
ues: 

c. The harmonic mean now fur lluman 
health criteria or values: 

Ll. The 90-day. 10-_vpar flow (90Q101 fen wild
life criteria_ 

e. TMDLs_ WLAs in thP absence of TMDLs. 
and preliminary \VLAs for the purpose' of de
termining the need for \VQBEL>' ntlc ula ted 
using dynamic modelling do not need to in
corporate the stream deo;ign now,; specified 
in sections E.La through E.Lll of thi>; proce
dure. 

2. Loading CupaC'il_11. The loading· capadt ~· i,,; 
the g·reatest amount of loading that a water 
ean receive without violating water qu,1lity 
stamlards. The loading· capacitv is initially 
calculated at the farthest downstrE'am loca
tion in the waten>hed drainag·e b<ctsin. 'rhe 
nmximum allowable loading consitstenl with 
the attainment of each applicable numet'ic 
eriterion or value for a given pollutant is de
termined by multipl~·ing the applicalilP cri
terion or value by the flow at the farthest 
downstream location in the ti·ibutar:v basin 
at the design flow condition described above. 
Thi,; loading is then compared to the load
ings at sites within the basin to ast'ure that 
applicable numeric criteria or value::> for a 
given pollutant are not exceedetl at all appli
cable sites. The lowest load i>; then RPlected 
as the loading capacity. 

3. I'oll1wnt Degradation. TMDLs. WLAs in 
the absence of a TMDL and preliminanr 
WLAs for purposes of determining· the need 
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fi;,- \\'l,lBEL, '.t:tde1 p1·ocecltlt'P 5 or appPtllltx F 
>'!!all l.'P bct:-;t·d un the "",;umption th.ct a pol 
l:1t,tni Llcie~ n:it cle;.:n\dt>. Howpver. tilt-> reg·u
Lttoi-~· ,\utlli•r11y n1~1y take into acvount t1eg
" ii.l,ttion of ril 1 ' 11(dhlta111 if each of the fol
\:,wing conciit i:Jlk iti'f' met. 

<L ::-iL.ient ifi .. ·all!,- \·:llitl field :'.tu(liP>' or uthe1 
t1·~e\·cJnt in!c•l'ff!.~ttit>n th:•n1onf-'tratt> tlvlt cle!!·
t «L11iun u: che pollu1ant i"' expei-tecl to 

(·ur unllt·1· thP rull ntn.~~;e of Pl1\"ironn1ental 
' ._1rhlit ion~ P>.pt:Cl t>1l tC' hp Clll'OUlll Pted. 

11_ :::'idt•nt ifi, ,dly \«ell\\ riel(l ~tudi«f ell' "thPl 
1 »leYant in!"t n1,,: t<;ll <Ldllre;;~ otlw1 facto1-, 
'llat affec:t 'he :'"\'"l •it lll>llutant: 111 tlw 
\\ater c:oltHLtt ln1• ludie;.r hut nut 111nited tn. 
t 1 ·suf-;pe11si{H!. l··t :--: 1:•d1nH:·nt~_ •·ht=-nlit._-cd ;;-;pel'ia 
t :nt. and ~·!<:•b'"l' <ll ,111d <'lwinical tr:111"'
i·;1'1ll<"ttion 

t .l<·u/c ! / ,d 1 /,.':e Clit1'1iu cuni \'ulu(',.; 
\\'L..\s ,1rnl L_-\,_ c-;;! ,thlic;Jte(l i11 :t TMllL. \\'LAF 
t.t1 the ab"''l1l't> (JI ,1 T'.\IDL, ct!Hl Pl'E'liminar,\· 
\\'LA:; for t lw pm·1w;;1• of lletennining tlw 
llPE'd for WQBEL,; kt,.;e<l on ,,,·ut e a(1uatic life 
.-1·itt>1·i<1 01· Y:llue;.. drnll not PXceell the FA\". 
unles;; a nllxing zorn.• demou,;tration it' com
pleted <l!1Cl ,1ppni\·ed pur::mant to se,·tion F of 
'hh< procedurP_ ll mixing zone:- from two 01 

more proxi1n.1 t e ,;onrc·es int era ct or overlap. 
r he c:om 1JiJ!eil e ftp<:\ must hf' e\·alua t ice\ to en
cnre that applkal•le cTiteria and \'alues will 
! •e met ill t lw :ire a where any applical.>lf' 
.,1l·ute mixin~ zo1lt's o\·erlap. Thi>' ac:ute WLA 
re\'iPw shclli \nl'lutll'. hut rwt lw limiter! tr._ 
, on><ideratw:i or 

a. The e~qw<t••d dilution unc!er Rll effluent 
now ancl c·trnc·(•nti--ttion ,·ornlition;; at strPam 
desi~·n now 

h. Main I t•rnuH·t" t>l a zo1w of pas,.;ag·e for 
·"-1l1'ltic org·Anhn1": «ll1ll 

c. Protection ut' tTitkal al1uatic habitat. 
In no c:lSP sh<ill '' permitting· <lllthorit\· 

.;rant a n1lxi1ht zonfl that would likely jeop

.. tnlize the , . .,ntinuer\ existence or an'' endan-
"ered or threatPnetl speciec; listed under :;el'
rion 4 of tlw ESA or rPsult int.he llm;truct10n 
or adverse nrnLlifit:11 ti on or ,;uch .spt>cie'" crit
ical habit.:11 

fi_ Chrrnuc .'11.nnq ?rme::;. \YLAs and LAH el-l
ta.blished in a TMDL. WLA::: in the absence of 
,\ TMDL. <ltld pn•liminary \VLAs for the pu1·
pose,,; of determining the need for WQBEL~ 
for protez t 1011 of >tquatie life. wildlife and 
human lwalth from chronic effect,; shall be 
"alcu!ate([ uHing a dilution fraction no great
er than 25 rlf'nent of the stream design now 
unless a mixing· zone demonstration pur;;u
<lllt to sett ion F of this procedure b con
duc:ted aml Appro\·ecL A demonstration for tt 

larger mixing· zone may he provided. if ap-
proved aJ1(1 implemented in accordance with 
,;ection F' of thi8 procedure. In no case shall 
" permittini-\ authority grant a mixing zone 
that would likely jeopardize the continued 
existence of any endangered or t.hreatenell 
::;pecieB lif:'ted uncler section 4 of the ESA or 
result in the destruction or adverse modi
fication of ~uch >'pecies· critical habitat. 
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F. Mixing Zone Demonstration Requirements. 
1. For purposes of establishing a mixing 

zone other than as specified in sections D 
and E above. a mixing zone demonstration 
must: 

a. Describe the amount of dilution occur
ring at the boundaries of the proposed mix
ing zone and the size. shape. and location of 
the area of mixing. including· the manner in 
which diffusion and dispersion occur: 

b. For sources discharging to the open wa
ters of the Great Lakes (OWGLsl. define the 
location at which discharge-induced mixing 
ceases: 

c. Document the substrate character and 
geomorphology within the mixing zone: 

d. Show that the mixing zone does not 
interfere with or block passage of fit;h or 
aquatic life: 

e. Show that the mixing· zone will be al
lowed only to the extent that the level of the 
pollutant permitted in the waterbody would 
not likely jeopardize the continued existence 
of any endangered or threatened species list
ed under section 4 of the ESA or result in the 
destruction or adverse modification of such 
species' critical habitat: 

f. Show that the mixing zone does not ex
tend to drinking water intakes: 

g. Show that the mixing zone would not 
otherwise interfere with the designated or 
existing uses of the receiving water or down
stream waters: 

h. Document background water quality 
concentrations: 

i. Show that the mixing zone doe;; not. pro
mote undesirable aquatic life or result in a 
dominance of nuisance species: and 

j. Provide that by allowing additional mix
ing-dilution: 

i. Substances will not settle to form objec
tionable deposits: 

ii. Floating debris, oil. scum. and other 
matter in concentrations that form 
nuisances will not be produced: and 

iii. Objectionable color. odor. taste or tur
bidity will not be produced. 

2. In addition. the mixing zone demonstra
tion shall address the following fact.ors: 

a. Whether or not adjacent mixing zones 
overlap: 

b. Whether organisms would be attracted 
to the area of mixing as a result of the efflu
ent character: and 

c. Whether the habitat supports endemic or 
naturally occurring species. 

3. The mixing· zone demonstration must be 
submitted to EPA for approval. Following 
approval of a mixing zone demonstration 
consistent with sections F.l and F.2. adjust
ment to the dilution ratio specified in sec
tion D.1 of this procedure shall be limited to 
the dilution available in the area where dis
charger-induced mixing occurs. 

4. The mixing zone demonstration shall be 
based on the assumption that a pollutant 
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does not degrade within the proposed mixing 
zone. unless: 

a. Scientifically valid field studies or other 
relevant information demonstrate that deg
radation of the pollutant is expected to 
occur under the full range of environmental 
conditions expected to be encountered: and 

b. Scientifically valid field studies or other 
relevant information address other factors 
that affect the level of pollutants in the 
water column including·, but not limited to. 
resuspension of sediments. chemical specia
tion. and biological and chemical trans
formation. 

PROCEDCHE 4: ADD!Tff!TY 

The Great Lakes States and Tribes shall 
adopt additivity provisions consistent with 
1 a:-; protective as) this procedure. 

A. The Great Lakes States and Tribes shall 
adopt provisions to protect human health 
from the p<Jtential adverse additive effects 
from both the noncarcinogenic and carcino
genic components of chemical mixtures in 
effluents. For the chlorinated dibenzo-p
dioxins (CDDt-;) and chlorinated 
dibenzofuran8 <CDFsl listed in Table 1, po
tential adverse additive effects in effluents 
shall be accounted for in accordance with 
section B of this procedure. 

B. To.rici(I! Equivali:ncy Factors (TEFs):Bio
ar.c1m111/ation Equil'alency Factors (BEFs). 

1. The TEFs in Table 1 and BEFs in Table 
2 shall l.>e used when calculating a 2,3.7.8-
TCDD toxicit,v equivalence concentration in 
effluent to be used when implementing both 
human health noncancer and cancer criteria. 
'rhe chemical concentration of each CDDs 
and CDFs in effluent shall be converted to a 
2.3.7.8-TCDD toxicity equivalence concentra
tion in effluent by {a) multiplying the chem
ical concentration of each CDDs and CDFs in 
the effluent by the appropriate TEF in Table 
1 below. (bl multiplying each product from 
step (al by the BEF for each CDDs and CDFs 
in Table 2 below. and (C) adding all final 
products from step ( b). The equation for cal
culating the 2,3.7.8-TCDD toxicity equiva
lence concentration in effluent i8: 

(TEC)tcdd = L(C)x(TEF),(BEF)x 
where: 
lTECitc,1"=2.3.7.8-TCDD toxicity equivalence 

concentration in effluent 
(C1,=concentration of total chemical x in ef

fluent 
(TEFl,=TCDD toxicity equivalency factor for 

x 
(BEF >,=TCDD bioaccumulation equivalency 

factor for x 
2. The 2.3.7.8-'I'CDD toxicity equivalence 

concentration in effluent shall be used when 
developing waste load allocations under pro
cedure 3. preliminary waste load allocations 
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for purposes of determining reasonable po
tential under procedure 5. and for purposes of 
establishing· effluent c1uality limits under 
procedure 5. 

TABLE 1-TOXICITY EOUIVALENCY FACTORS FOR 

CDDs AND CDFs 

Congener 

2.3.7.B·TCDD 
1.2.3.7.8-PeCDD 
1.2.3.4 7 .8-HxCDD 
1.2,3.6,7 8-HxCDD 
1.2.3.7.8.9-HxCDD 
1.2 3.4,6 7.8-HpCDD 
OCDD 
2.3.7.8-TCDF 
1 2.3 7 .8-PeCDF 
2.3.4.7.8-PeCDF 
1.2.3.4. 7 .8-HxCDF 
1.2.3.6. ?.8-HxCDF 
2.34 6.7.8-HxCDF 
1.2.3.7 8 9-HxCDF 
1.2.3.4.6. 7.8-HpCDF 
1.2.347 8.9-HpCDF 
OCDF 

,-
+-··· 

TEF 

1 0 
05 
0.1 
0 1 
0 1 
0 01 
0.001 
0.1 
0 05 
05 
0.1 
01 
01 
0 1 
0.01 
0 01 
0 001 

TABl.E 2-BIOACCUMULATION EOUIVALENCY 

FACTORS FOR CODS AND CDFS 

2.3.7.8-TCDD 
12.:J.7.8-PeCDD 
1.2.347.8-HxCDD 
1.2.3.6 7 8-HxCDD 
1.2.3.7 8.9-HxCDD 

Congener 

1 2.3A 6 7.8-HpCDD 
OCDD 
2.3. 7.8-TCDF 
1.2 3.7 8-PeCDF 
2.3 4 7 R-PeCDF 
1.2.3.4 7 8-HxCDF 
1.2 3.6. 7 .8-HxCDF 
2.3.4 6. i.8-HxCDF 
1.2.3,7 8.9-HxCDF 
1.2.3 4.6.7 8-HpCDF 
1 .2,3.4 7 8 9 HpCDF 
OCDF 

BEF 

1 0 
J.9 
0.3 
0' 
0 1 
0.05 
0.01 
08 
02 
1 5 
0 iJS 
02 
0 7 
0.6 
0 01 
04 
0 02 

PE\icL1)L·h'1·: ,): l{E_.\~~1:-.::_\!~Lr-: P11TL\TI.\1 ·r\·) 
E'.CL\':i1 w \T1-:1: (~\".\!.:TY ST \'.\11.\HJ•-· 

GrPat Lake:-< State" and 'Tri1'"" :-<hall c<clopt 
pro\'i><ion>' con;;istent with 1as protecti,·e af;1 
thi~ proc·t>tlure. If a permitting authorit,,- <le
termine::- that a pollutant b or may IJe <lif;
(:hann'll into the G1·eat L,1kel' s~·stPm at a 
level whkh will can,,;P. hci.ve the rea"onahle 
potential to cause. or contribute to an ext·.ur
sion ,1ho\·e an:v Tier I criterion or Tier II 
value. the.• permitting authority shctll im:or
porate a water qualit,v-11ased efl1uent !imita
tion :WQBEL1 in an !\PDES pPrmit tor the 
t.lischanre Of that po!lut<llll. \\'hen [i\Cilit.V
~pecific ?fl1uent monitoring· data an• antil
ahle. thP pPrmit.tillf: authorit\· .shall makf:' 
thi:s de>te>rmina t ion liy developing· prelimi
narv eft1uent limitation~ 1PEL1 and com
prtri1,~· tho,;e efOuent limitations to thP pro-
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je<_·ted efi1ueut (!Uality 1PEQ1 of the dis
charge in al'c·urdance with the following pro
cecluref;. In all caf;es. the permitting· <rnthor
itv shall use any valid. relevant. representa
tive information that indicates a reasonable 
potential t.o exceed rrny Tier I criterion or 
Tier II value 

A. LJerelopinq f'idimi>Wl'.IJ EJl7uenl Limita-
111111:-: on the f!isc/1,u_qe or <1 f'ollutant From " 
/',,int Source. 

l. The permittin><· authoritv shall develop 
preliminan· wai:'teload allocations 1\VLAg1 
fur the disclrnr><·e of the pollutant from the 
p.iint ;;ourc:e> to prote>ct human health. wild
life. acut8 <h[Ltatii: life. and chronic aquatic 
life>. liai:;ecl upon <tlW Pxisting Tier I criteria. 
\\"here there 1,; no Tit'l' I criterion nor suffi
<'lent 1lata tP <'alculate a Tie!' I u·itenon. the 
p;~nnitting· ,rnthol'ity $hall ca1"ulat2 a Tier 
II value for ,;uch pollutant for the prutection 
r;f human ht»llth. <Hhl ac1uat le life and th<:' 
preliminar\ \\'LA:'. ,;ha 11 lip hac;erl upon :;ud1 
\'.tllW'3. \\'h<:'l'P tht•n· is insuffil i<>nt data to 
'.11c:ulate a TiPr ll Ya!ue. the> pPrmit ting an
t hori t~- sh;1 ll <qJpJ:I· the pro1·v1lure f'et forth in 
,.,..,·tion C' ,,t this proceclu1v to dt'tPrn1in1, 
11· hether <h1 L1 nm,; t hp "Pile!'<'< t-Pll to l'alcnla tt' 
,, Tier II valut'. 

2. The J'ullllwin.l! pn>Yiciion,; in prncellure :) 
".t <1ppenclix I" :-<h,\11 lie used ai' the ha>'iS for 
d1·terrninin~ pn·limincLn· \\"LA:-; in accord
-.rnee with :-c;-•t'lion 1 of thb prcH:edure· proce
durP '.l.B.Y. B,\, k.~l"iund Cone entl'i1tiorrn of 
l'ollut ant.~ prn'·'·dm e TC. '.\lixing Zoneii fen 
Bio<\<·cumu 1;, ti \·e C'lwmk<\h of C'oncPrn 
BCC;,1. Pl"' t·<lut·~,., 3 C.l. ;tnd 3.C.:~ throu.,th 

·, C.€1: 11l'01·vdll!P :' D [leri\·ing 'fl\lDL>< for 
llls('haJge>' '.u Lak<':' 'wh<'n the t·e<;eiYing 
v:,tter b «ll u1wr1 water of the GrPat L11ke,_ 
O\\'GL1. a11 tHl<tnd ictkP or othPl' wHh:·r of thP 

Ureat Lakt·~ .'.:i.\':;tf'lll \\·ith nu apprpciaLlf· 
t'low relath··· t" [I,. \'Olnnw1: p1·oc:edure 3.E. 
L!eri\·ing T'\l])L,-_ \\'LAs iUHl PrPlimin<tl'Y 
\\'LA". and Jo<1d c11!1.w,1tion;; , LA:-<1 for Di"· 
.·lrnrg·es tu l~re11'. L"k'·'" Sy:-;tem Tril.n1tarie,_ 
1-1•hen the l't'CPinng water b a triJ,utary or 

, onnectin~ . llcullh'l ,,r the Cheat L<1kes that 
,..xhi\Jits appret·i1thl« now relative to it.;; vol
ume\: and 11rot·edure :l.F'. :'.llixing Zune DPlll
·.111st rat ion HPc1 uin·men t ,,,. 

3. The 1wrmit 1111" authul'it,\· shall clevelop 
PEL,; con::>btent with the preliminar~- \VLAs 
1le\'eloped purc;uaut to :-<ection,.; A.land A.2 or 
this pn)('.ed tu e. 111Hl in al'l:onlance with exbt 
ing Statt> dr Tri\1,{) 11rocedure" for l'onvertin;, 
\\'LAs into WQBEL>'. At <l minimum: 

a. The PEL,; IJ<tsetl upon cnteria ,u1ll \'l'llues 
for the j)l'(Jlt>t'lillll or hunM11 henlth and wild
life ,;}Mll ',,.. expl'ce""erl ,-1s month]\~ limit a 
tion::-: 

b. The l'ELs l.'«"e'.l upon c·1·iteria <Lnd \·aJue,c 
for the pn,tect10n oi aquntic: life frf,m chron
ic effects sh~ll he expressed as either month
ly limibU llllb 01· wt'ddv limitatioE": ancl 

r.:. 'l'he !'~~Ls liasPd upon the cri t:eria and 
\'alue::-:: fen· i. hP pr·:tc·1·tiun or i:tqut1.ti(·. life frorn 
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acute effects shall be expressed as daily limi
tations. 

B. Determining Reasonable Po!enliul Using 
Effluent Pollutant Concentration !Jala. 

If representative, facility-specific effluent 
monitoring data samples are available for a 
pollutant discharged from a point source to 
the waters of the Great Lakes System. the 
permitting authority shall apply the fol
lowing procedures: 

1. The permitting authority shall specify 
the PEQ as the 95 percent confidence level of 
the 95th percentile based on a log-normal 
distribution of the effluent concentration: or 
the maximum observed effluent concentra
tion. whichever is greater. In calculating the 
PEQ, the permitting authority shall identify 
the number of effluent samples and the coef
ficient of variation of the effluent data. ob
tain the appropriate multiplying factor from 
Table 1 of procedure 6 of appendix F. and 
multiply the maximum effluent concentra
tion by that factor. The coefficient of vari
ation of the effluent data shall be calculated 
as the ratio of the standard deviation of the 
effluent data divided by the arithmetic avel'
age of the effluent data. except that where 
there are fewer than ten effluent concentra
tion data points the coefficient of variation 
shall be specified as 0.6. If the PEQ exceeds 
any of the PELs developed in accordance 
with section A.3 of this procedure, the per
mitting authority shall establish a \VQBEL 
in a NPDES permit for such pollutant. 

2. In lieu of following the procedures under 
section B.l of this procedure, the permitting 
authority may apply procedures consistent 
with the following: 

a. The permitting authority shall specify 
the PEQ as the 95th percentile of the dis
tribution of the projected population of daily 
values of the facility-specific effluent moni
toring data projected using a scientifically 
defensible statistical method that accounts 
for and captures the long-term daily varia
bility of the effluent quality, accounts for 
limitations associated with sparse data sets 
and, unless otherwise shown by the effluent 
data set, assumes a lognormal distribution of 
the facility-specific effluent data. If the PEQ 
exceeds the PEL based on the criteria and 
values for the protection of aquatic life from 
acute effects developed in accordance with 
section A.3 of this procedure, the permitting 
authority shall establish a WQBEL in an 
NPDES permit for such pollutant: 

b. The permitting authority shall calculate 
the PEQ as the 95th percentile of the dis
tribution of the projected population of 
monthly averages of the facility-specific ef
fluent monitoring data using a scientifically 
defensible statistical method that accounts 
for and captures the long-term variability of 
the monthly average effluent quality. ac
counts for limitations associated with sparse 
data sets and. unless otherwise shown by the 
effluent data set, assumes a lognormal dis-
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trHmtion of the facility-specific effluent 
data. If the PEQ exceeds the PEL based on 
criteria and values for the protection of 
ac1uatic life from chronic effects. human 
health or wildlife developeLl in accordance 
with section A.3 of this procedure. the per
mitting· authority shall establish a WQBEL 
in an NPDES permit for such pollutant: and 

c. The permitting authority shall calculate 
the PEQ as the 95th percentile of the dis
tribution of the projected population of 
weekly averages of the facility-specific efflu
ent monitoring data using a scientifically 
defensilJle statistical method that accounts 
for and captures the long-term variability of 
the weekly average effluent quality, ac
counts for limitations associated with sparse 
data sets and. unless otherwise shown by the 
effluent data set. assumes a lognormal dis
trihution of the facility-specific effluent 
data. If the PEQ exceeds the PEL based on 
criteria and values to protect aquatic life 
from chronic effects developed in accordance 
with ,;ection A.3 of this procedure. the per
mit ting authority shall establish a WQBEL 
in an NPDES permit for such pollutant. 

C. Developing Necessary Data to Calculate 
Tier II Values Where Such Data TJoes ]1/ot Cur
renll.11 E.risl. 

1. Except as provided in sections C.2, C.4. 
or D of this procedure, for each pollutant 
listed in Table 6 of part 132 that a permit.tee 
reports as known or believed to be present in 
its effluent, and for which pollutant data suf
ficient to calculate Tier II values for non
cancer human health. acute aquatic life and 
chronic aquatic life do not exist. the permit
ting authority shall take the following ac
tions: 

a. The permitting authority shall use all 
a\·ailable. relevant information. including 
Quantitative Structure Activity Relation
:ship information and other relevant toxicity 
information. to estimate ambient screening 
\·alues for such pollutant which will protect 
humans from health effects other than can
cer, and aquatic life from acute and chronic 
effects. 

lJ. Using the procedures specified in sec
tions A.l and A.2 of this procedure, the per
mitting authority shall develop preliminary 
WLAs for the discharge of the pollutant from 
the point source to protect human health, 
acute aquatic life, and chronic aquatic life. 
based upon the estimated ambient screening 
values. 

c. The permitting authority shall develop 
PELs in accordance with section A.3 of this 
procedure. which are consistent with the pre
liminary WLAs developed in accordance with 
section C.1. b of this procedure. 

d. The permitting authority shall compare 
the PEQ developed according to the proce
dures set forth in section B of this procedure 
to the PELs developed in accordance with 
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i;ec:tion C.l.c of thi:s prrn.:t<lure. If tht PEQ tx
cee<l:s <l!lY of the PEL:'. the permitting au
thority >;hall g·enerate or require the per
mit tee to gene.rat(• the <lata neces;;:-11·~- 11:.• •.le
rive Tiiet· [I values for nonulncer hunun 
health. <lCUte <lquatic life clnd chronic a•_tnat
ic lift•. 

e. T!w data g·eneratHd in accordance with 
sectio11 C .. l.<l of thi~ prc1c·edure f;h<lll lie u"e<l 
in l'<lkuLlting Tier ll '"due8 a,: t'h!llil'Pll 
untle1 """tion A.l uf r.hi:: pn;cedm·<'. Thi· <:,tl
cuhltf:d ~riPr 11 yaluf-' ;-·,11,.dl he u~eLl in ,tll·u
latin~ '..he P1"'lim11w1 ,. \\"L-\ all(\ l'EL undc'l' 
-et:t io11 A of thi,.; pnw•"dttJ '" ror Plll'JlO,.;;·,; ol 
detenninin;.:· \1·hether .• \\Qlil~L mu:<t L" in
clwled in tlw pe1111it !!' tl!E.· ptTtni+tirh: .n1-
thorit 1· fi1Hb 1l'ut tlw l'l•:<~ E:Xn'"''l'' th-· , .d
"uh1 thl PEL. " \\"\~Hl-:1. t»d· tlH' )ldlut , 11 l m 
.t pel'1nit t1n1i1 :)n 
~'OH~L-.:r.ent with ·.fO 

l!: in~\l\'ctl•n· pc·t1«tn1~tf'l' 

l'FH U2+l1dl1l11»·i 1·C'1 
n1u~t !it> l!l!'lililed !11 thi-· pf .. ~Jnit 

2. \\'ith ~ht· t•xct•pt~1·:1 u; hiu<h·r:u1nu'.:iti\'t' 
r_~h('tui,·.:tL· ·~f ··oni·t·1'1~ : BC'l j='l. ~\ P~:'l"l!litt 111.~· 

autlH~1·it:'. i::-:. not l't.>ltt\1~·t··d 1 o .-tpfll\. !!it• pr!.':(·~·

dlll't.::-: :--:.P" forth in :--:t-" ·~ L1 .~l (' 1 !11 t hi.- ;•!:1 ·;·e 
dut·l~ ;Jl' iU('h;dt· \\·QgEl.:--: t 1.1 pl"'.•1 t•,·t ,\4PLt • i~· 

lirP f{ii· .tny f"l)Jlttt<t!1t ~1.,--:ri-··.l iu ·r~tl·l•: o. t" r,11·t 
132 d!:-:z:h(u·~·r>d iJ\· an t"\:i>tin~ pu111\ .... ,,lil· t-' 

l ni n ; h::· l ~:·t··~1 t L:tkt-·.-.: ~<\·.~1 t'lH, it· 
~t T!h~l'P is in~u.f11, l'·!~~ 1Ltta t(i :·,tll·i.tl,itt .. <:t 

'fit·r l t'1'iU~1·1on or ~f'i:··.i fI \·~1i11~' f11z· (t·ttLn1· 
Jifr f1;;· :-'Ll"h pullllt<t;;t· 

ti. Th1:· pt·1·n1itl~'t' !td.;.; 1.lt .. nhin.-t:·,ttt"'d 
throu:.:·h ~\ hiolo~ i(:n! i:---.~.:.et.:.:-:n1t~::1t t l1~·; t t h~rt1 

~~u·p Eu a;·nte 'H' l'.h!•,in.1( t•ilt-->•'tc-· ~1n ,1;il!a1u· 

lifi' ill tlH· 1't:C8i\"il1~ \\'(tl.t'l .u1d 

(, ·rht' pt~1T11itlrr- h,1.~- dt·Inon~lntlt·d tt1 ac·· 
cordaucP with pu1\:t"'dU1 ·:· ~; of t h.i~. ~q'l)t•!hliX 

th(lt '.hf' wholP t>lTh11·nt dne.--: ncq "\hihit 
i:tt'Ult-· 01' ~ hroni1.' 1UXU ! 1.\ 

;i. :-<uthin~ in ;=.;pct iu~1,..: (' : ·n· C.:.2 oft in:-- pro .. 
"E'dur,, ,..h«ll precllllk· :;r .ten:> tlle riµhr uf" 
pt<nnittin" nntlwrir.\· r1i· 

a. Detern-nnf:-'. in th1·' ~\1t:-)~-'nc1~ ot ~ht' i.htLl 
nec8::.:.::;ar~· t.(J dPrh·f.• ,l 'l'it->1· II 1.:cdtu 1

• th,u tht· 
dli-:char~·p of tht' puliuL·u1t \\·ill \·rll..l;:..:P. ha\~e 

the re::l.,.SOil<tblP. pott'nti~d to l'tlU~t-). •,:>.1· l'Oil

tribute ttJ an eXL'Ul'SiPn ;,\i.1n\'t:• ~' natTdtl\'" lTi

tPri<m for W'1.tPr :1Lrnlit\'. and 
h. IncorporatP a \\'l~BFL for \ht" put!utant 

into d n :i\PDES lH'rmi i 
4. If the 1wrmitting 'turho1·it~· clt·Y~lup" a 

WQBEL consif't.Hnt wit b section C'.:> ,,f thi& 
procPdure. 1ui<l tlw p(•t·mitting authorit>· 
tlemontitrnt es that r Jw WQBEL 1le\·ehi1ie(\ 
under ;;ect iun C.3 of thi<' proce<lun' i:< ;1 t lea:<t 
,ts s\ rin;.:·ent as a \\'<~BEL tlli\r would ha\·e 
lieen liased upon the Ti<'l II vahw or ,·aluf'f; 
for that pollutant. the iwrmitting authority 
shall not be ob!ig·aterl to generate or r;,r1uire 
the permittee to gell''l»He the rl'1.ta ne:·e,.;,.;an· 
to clerive a Tier II value or v,.l[ues tor that 
pollutant. 

D. Con8ideration ot lnto!u• Pnli11tunt .. in De
tennininq Rea.\mwhlr· Potential. 

l. c;ent'ra/, 
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.1. Any pn><"t«lun·,.; a1lopted h.\- a :'\Utte or 
Tnlle for l'<•liHiclel"ing intak<' pollutants in 

w,1ter i[ualitY·l1a1'l"<l pt'rmitt.ing ,.;hall 1,e con
,_[.,tent with thi~. spction anll ~ectiou K 

i1. The tlet ennina 1 ion:;: urnler t hb "ec ti on 
<1:1d sect ion E :-1Jrnll 11~· malle on a pullutant .. 
h ·poll utan\ •int i«1ll-l.,•;-outfall. basi:;_ 

Thi:; :if'' 1 i'.1n ;l\lcl """tion E: appl\· only ill 
t 11', al,:-;prn·,.. '>I ,1 T\.ll>L appJL·«hle to the <liS· 
l"ll.lh;·H pn'!J<1t·rtl L\" thP :';tnt<> or Trii.w and 
dIJPl'(J\'t•d 11s EP . .:\. Ol' Pl't~P<:l.l'Pd h:-,· EPA pur:-:..u-
aut tu to CFH \30 d•. iJl' in 1lw ,\),,._en1·P of an 
;.i:-:~Ps~nH-'"fd .\tJ.1l 1'1'rnf.-•,liatio11 pL-1.n _...,uhn1irted 
,ilHl ~1pprG'.~·.! 111 •.~·\ ~1i·dcln1 t-' with pt·ucecltu·r• 
~ ,\ uf .1pw·n<LX F Tlli~ :-'Pt )1011 ~1ml sectioi: 
F. rlu uot ait»t !h1· 1•1,rrntttinc; nuthorit\"f' oh
Lc<lti1m und.-1 JO c·i:u 1:2:2.-H"l"\·lil' fl; tc1 d1'
\· lrJp pffl'_l{·~i+ ll!l\l~d!i<.HL...:. •.'Oll~·d:·d_t-.:int \·Vith 
t .ia· :i,:.;,~nrnp~ i•)ll.-.. :·ind l"f.-'<1u11·Pnl•:·nt -..·. of a11\ 

.i \:~ti la lilt" \\. f __ -\ f .. t 1 he .i1~1 ha1·~P. which ::~ 

1 .. irt iii· a T\lUl '""l".tl«'!l h· tl1e ,:-"U\te oi
't'l'il1P ~-1.1ul ,tJit·!·c\··· I !-.\- EP .. :\ lHH':-.:.n.tllt to -1t1 

C'FH 130.7. "l !'l"']'"' "d ~·.\" id' .... plll'>'\1.;Jlt lo -lu 
'FH 1'~0.7td · 

~~ fh'Jint~r, ' ';:;> ;) 1t1.:i \\ :1f<·1 

,l ~l'hi....; '.t.·:~1~11 1 , .t!.~plH>.-.., t~.1 ~hi~ SPC"tlO(J 

~nr.l ;--.t·ction L .,f :iu!"· pr,·wt>dtn'.' 
' 1 • .:\11 int..d-:.·~ ;1 .. t:~1L\nt i:-: ,·011::-idet<:-"tl tiJ iJ, .. 

·~Drn ~h'-' :--::~:"··; ' .. ,J\· 1;~ w;ttPt <\~th"' J1;-:,ch<tn~~· 
ti1r· pprnL~l !U:o.' •11th 1.n·it\· Lind.-. th«tt the in 

• tkf~ pnllut.~:·i'. ',\ 'tl~-.\ h;l\.f_· lt';·1t·he(l ihe \·ic.tn 
.•-..: '.1t the ·;•;t ~:;.l: lT·int in tb1' ~-,.,\'l1 i\·in~: watt-'! 
·»ithin ,.t rt"· 1:-: •. :1).:! :i· 1H'riod ~Lld it not liet~n 

~t·n1u\·f-'d Ji,· th~' p1·1n1i::tPP Thi:~ findin~ ff1;\\ 
1·f· llt'PHH•d ,.i:-l;.1i.If . .._hrd lt: 

The 1~.\· k~1 •illld 1_·011cr•utLlt ion n1 t.ht> 
;,ullu10:Ht~ .. L rh.-· 1·~·-_·f·i\·in:o: w.·tter ii'Xclucli11;_: 
~tn\· ~tn1cll11' ;· tl~i· j.)!.1l!ut,111t in the i<\Cllit,~·~ 
·llt--t'hdr~~~: .~ :--i:1:1L!! to tlt;ir tn 1.11t' inUlkP 
0 ra 1 ~·1 .. 

ii. The1·-· 
·1on bt>\\\7'"11 i!lt· inL·lkt' .. uHi 1llK('har~t· 

nuint~: and 
iii. \\"d.t~'! ·1lLtlit\ ('h,1.LH't"el'L--,tit'~ lt'.\..:. 

1r.~n1peratLn·~·. t.'n bH1dne:---~J J.l'P ~11n1lar in th~· 
1nLlkP nn~l ~'t'l'f'i\ ln~: \Vdtt·1·:--. 

l'. rrht> PPl'llllt t. i!1~· <:HP l1or1t ~- !llcl,V ,llso con 
"ici•~l' otlH:1· :-:itP :--.pei.:ific fa1.:tor~ r·elE·Yant iu 
r)w tnln'')"11·t -1:ul L-ltf' uf tlw pr;l!ut<lllt to 
rnakt• tJu· t\nditb .. tn ,\ part1cula1 c,t,..;e that ,t 

i)()llutaut \\rJuld "l wuulli not ha\ l.' reachPd 
: hP \'il'inii \" ut 'Ji" uutfrtll point rn the n·
·eivin.~· \\'a'yr \\'lt Inn a i·t»lHJll<\hle rwriod h.-id 

;t not l>E:«'L. n•m,_•1-,.d ".\·the 1iern1itt•'E» 
d .-\n rntctkt> ;l1Jilut.-lnt t'rom gniundwatn 

ma~- 1w ci:·n~Hh·t.,_<d to lie frorn the :-«line hocl\' 
of W'11Pr ii" r]w 1wrmitting authority deter
mim•;; th«t the )hlllcililnt woulcl ha\·e reM:hecl 
the \'icinity ol 111 ... uutfall point \ll the re
,·eiYing· wa \ «t· \\'l l hm a tea,.;onablP pe1·iod had 
it not l>ePn 1 Pino\·,_,,_1 ti~· tht' permit tee. except 
th«t sud1 " pollut,\llt fa not from the f;aille 
IJollv of w,;tt>1· if the groundwatel' cont'1im-: 
the pollutant pnrtially or "ntirely due to 
human al't iYity. tiHC.'h aos industrial. commer
cial. or n'unil'ip,d opPrations. diRposed av
tion?'"i. ot t t·tlatH1Pnt prcH.:P~~P~. 
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e. ,\n int<\ke pollutant i~ th<· <1mount of a 
pollutant that is presl'lll in waters of the 
T.~ni t ed ~ta tes Cindu(~ing- groundwater a" pro
vided in section D.2.d of this procedu1·e J <it 
the time it is withdrawn from such waters Ji;1· 

the discharger or other facili t:1· w .. ~ .. publi<
water supply! suppl.vim~· the di>'charger with 
intake water. 

:3. R.easo1w/J/e Potential /Jete111111wtio11.. 
a. The permitting authorit.v ma:v use the 

procedure described in this section or prnce
clure 5 in lieu of procedures 5.A through C 
provided the conditions specified below are 
met.. 

b. 'I'he permitting authority may deter
mine that there is no reasonable potential 
for the discharge of an identified intake pol
lutant or pollut.ant parameter to cause 01· 
contrihute t.o an excursion above a narrative 
or numeric water quality criterion within an 
applicable water quality stanrlard where a 
discharger demonstrates to the ,.;atbfaction 
of the permitting authority O><t;:;ed upon in
formation provided in the permit application 
or other information deemed necesc;ary by 
the permittin~;- authorityJ that: 

i. The facility withdraws 100 percent of the 
intake water containing the pollutant from 
the same body of water into which the dis
charge is made: 

ii. The facility does not contribute any ad
ditional mass of the identified intake pollut
ant to its wastewater: 

iii. The facility does not altei· the identi
fied intake pollutant chemically or phyH
ically in a manner that would cause adver:oe 
water quality impacts to occur that would 
not occur if the pollutants were left in-
stream: 

iY. The facility does not increasP. the iden
tified intake pollutant concentration. as de
fined by the permittin[!· authority. at the 
edge of the mixing zone. or at the point of 
discharge if a mixing zone is not allowed. as 
compared to the pollutant concentration in 
the intake water. unless the increa::;ed con
centration does not cause or contribute to an 
excursion above an applicable water quality 
standard: and 

v. The timing and location of the discharge 
would not cause adverse water quality im
pacts to occur that would not occur if the 
identified intake pollutant were left in
stream. 

c. Upon a finding under section D.3.h of 
this procedure that a pollutant in the dis
charge does not cause. have the reasonable 
potential to cause. or contrilmte to an excur
sion above an applicable water quality stand
ard. the permitting· authority is not required 
to include a WQBEL for the identified intake 
pollutant in the facility's permit. provided: 

i. The NPDES permit fact sheet or state
ment of basis includes a specific determina
tion that there is no reasonable potential for 
the discharge of an identified intake poll ut
ant to cause or contribute to an excursion 
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<\I JO\"(• an "ppliccli 1Jp 11'<1·111 t i\·e or numeric 
\\"1\tel' i!Ualit.\" cl'itel'ion and l'Pference>' appl'o
p1fa tt.• suppo1·ting documentation included ill 
tlie adm i ni;; tra ti ve record: 

ii. The permit re<1uires all influent. efflu
ent. and ambient monitoring necessan' to 
<iPlll'Jllstrate that the conditions in section 
D :3_ I' of this procedure a1·e maintained dur
ing· the permit term: and 

iii. The permit contains a reopener clause 
authorizing· modification or revocation and 
reissuance of the permit if new information 
indiultPs changes in the conditions in sec
tion D.3.l.1 of this procedure. 

cl Ah.sent a finding under section D.3.ll of 
this prncetlure that a pollutant in the dis
charge does not cause. have the reasonable 
potential to cause. or contrilmte to an excur
sion a hove an applicable water quality stand
anl. the permitting authority shall use the 
procedures under sections 5.A through C of 
this procedure to determine whether a dis
charg·e causes. has the reasonable potential 
to cause. or contribute to an excurnion above 
an applicable narrative or numeric water 
r1uality criterion. 

E. Co11.1·icl!:ration of Intake Pollutants in Es
tu/Jiisiunq lrQBRLs. 

1. Genna/. This section applies only when 
the concentration of the pollutant of concern 
upstream of the discharge (as determined 
usinf[ the provisions in procedure 3.B.9 of ap
pendix F 1 exceeds the most string·ent appli-
1.:ahle water quality criterion for that pollut
ant. 

2. The requirements of sections D.1-D.2 of 
thb procedure shall also apply to this sec
tion. 

8. lntuh' !'ollutunts Ji·om tile Same Rody of 
L\"uter. 

a. In cases where a facility meets the con
ditions in sections D.3.b.i and D.3.b.iii 
through D.3.lJ.v of this procedure. the per
mitting authority may estalilish eft1uent 
limitations allowing the facility to discharge 
a mass and concentration of the pollutant 
that are no greater than the mass and con
centration of the pollutant identified in the 
facility·s intake water ("no net addition lim
itations'" 1. The permit shall specify how com
pliance with mass and concentration limita
tions shall lJe assessed. No permit may au
thorize "no net addition limitations" which 
are effective after March 23. 2007. After that 
<late. WQBELs shall be established in accord
ance with procedure 5.F .2 of appendix F. 

b. Where proper operation and mainte
nance of a facility's treatment system re
sults in removal of a pollutant. the permit
ting authority may establish limitations 
that reflect the lower mass aml or concentra
tion of the pollutant achieved by such treat
ment. taking into account the feasibility of 
establishing· such limits. 

502 



Environmental Protection Agency 

c. For pollutants contained in intake water 
provided by a wat.er system. the concentra
tion of the intake pollutant shall he (leter
mined at the point where the raw water sup
ply is removed from the same body of W<<ter. 
except that it shall be the point where the 
water enters the water supplier's distribu
tion system where the water treatment sys
tem removes any of the identified pollutant" 
from the raw water supply. Mass shall be de
termined by multiplying the concentration 
of the pollutant determined in accordance 
with thi:; paragraph by the volume of the fa
cility's intake now received from the water 
system. 

4. Intake Pollutants from a Different Body of 
Water. Where the pollutant in a facility·s dis
charge originates from a water of the United 
States that is not the same body of water as 
the receiving water (as determined in ac
cordance with section D.2 of this procedure). 
WQBEI,s shall be estabEshed based upon the 
most stringent applicable water quality cri
terion for that pollutant. 

5. Multiple Sou.rc:es of Intake Pollutants. 
\Vhere a facility discharg·es intake pollutants 
that originate in part from the same body of 
water. and in part from a different body of 
water. the permitting authority may apply 
the procedures of sections E.3 and E.4 of this 
procedure to derive an effluent limitation re
flecting· the flow-weighted average of each 
Bource of the pollutant. provided that ade
quate monitoring to determine compliance 
can be established and is included in the per
mit. 

F. Other Applicable Conditions. 
1. In addition to the above procedures. ef

fluent limitations shall be established to 
comply with all other applicable State. Trib
al and Federal laws and regulations. includ
ing technolog·y-based requirements and 
antidegTadation policies_ 

2. Once the permitting authority has deter
mined in accordance with this procedure 
that a WQBEL must be included in an 
NPDES permit. the permitting· authority 
shall: 

a. Rely upon the WJ.,A established for the 
point source either as part of any TMDL pre
pared under procedure 3 of this appendix and 
approved by EPA pursuant to 40 CFR 130.7. 
or as part of an assessment and remediation 
plan developed and approved in accordance 
with procedure 3.A of this appendix. or. in 
the absence of such TMDL or plan. calculate 
WLAs for the protection of acute and chronic 
aquatic life. wildlife and human health con
sistent with the provisions referenced in sec
tion A.1 of this procedure for developing· pre
liminary wasteload allocations, and 

b. Develop effluent limitations consistent 
with these WLAs in accordance with existing 
State or Tribal procedures for converting 
WLAs into WQBELs. 

3. When determining whether WQBELs are 
necessary. information from chemical-spe-
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cilic. whole effluent toxicity and biological 
as~essmentB shall be considered independ
ent lv. 

-1 If the geometric mean of a pollutant in 
fi::;h tissue samples collected from a 
waterhody exceeds the tissue basis of a Tier 
I criterion or Tier II value. after consider
ation of the variability of the pollutant·s 
bi(!concentration and bioaccumulation in 
fiBh. each facility that discharges detectable 
le\·ele of such pollutant to that water has the 
reasonable potential to cause or contribute 
to an excurnion above a Tier I criteria or a 
Tier II value and the permitting· autho1ity 
shall establish a WQBEL for such pollutant 
in the NPDES permit for such facility. 

PHOCEDL:R.1·: 6: WHULE EFFLl'E)JT TOXlCITY 
REQ\' !REYIE'.\T,_, 

The Great Lakes States and TrihP;:; shall 
adopt provisions consistent with (as protec
ti,,e as) procedure 6 of appendix F of part 132. 

The following definitions apply to this 
part: 

.-tcute to.ric unit (TU.,). lOO·LC,., where the 
LC,o is expressed as a percent effluent in the 
test meclium of an acute whole effluent tox
icity (WETl test that is statistically or 
g·rnphically estimated to be lethal to 50 per
cent of the test organisms. 

Chronic toxic unit ITU,). lOO;NOEC or 100 
IC',,. where the NOEC and IC,, are expressed 
a~ a percent effluent in the test medium. 

Inhibition concPntrulion 25 IJC.">. The toxi
cant concentration that would cause a 25 
percent reduction in a non-quantal biologi
cal measurement for the test population. For 
example. the IC,, is the concentration of 
toxicant that would cause a 25 percent reduc
t.ion in mean young per female or in gTowth 
for the test population. 

No obserred effect concentration (NOEC). The 
highest concentration of toxicant to which 
org·anisms are exposed in a full life-cycle or 
partial life-cycle (sbort-termi test, that 
causes no observable adverse effects on the 
test organisms (i.e .. the highest concentra
tion of toxicant in which the values for the 
observed responses are not statistically sig·
nificantly different from the controls). 

A. Whole Ej.fluenl Toxicity Requirements. The 
Great Lakes States and Tribes shall adopt 
whole effluent toxicity provisions consistent 
with the following: 

1. A numeric acute WET criterion of 0.3 
acute toxic units tTU .. ) measured pursuant to 
te:;t methods in 40 CFR part 136. or a nu
meric interpretation of a narrative criterion 
estahlishing that 0.3 TU .. measured pursuant 
to test methods in 40 CFR part 136 is nec
essary to protect aquatic life from acute ef
fects of WET. At the discretion of the per
mitting authority. the foregoing· require
ment shall not apply in an acute mixing zone 
that is sized in accordance with EPA-ap
proved State and Tribal methods_ 
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2. A numeric chronic WET criterion of one 
chronic toxicity unit (TU, l measured pursu
ant to test methods in 40 CFR part 136. or a 
numeric interpretation of a narrative cri
terion establishing that one TU .. measured 
pursuant to test methods in 40 CFR part 136 
is necessary to protect aquatic life from the 
chronic effects of WET. At the discretion of 
the permitting authority. the foregoing re
quirements shall not apply within a chronic 
mixing zone consistent with: (aJ procedure;; 
3.D.l and 3.D.4, for discharges to the open of 
the Great Lakes (OWGLJ, inland lakes and 
other waters of the Great Lakes System with 
no appreciable flow relative to their volume. 
or (b) procedure 3.E.5 for discharges to tribu
taries and connecting channels of the Great 
Lakes System. 

B. WET Test Methods. All WET tests per
formed to implement or ascertain compli
ance with this procedure shall be performed 
in accordance with methods established in 40 
CFR part 136. 

C. Permit Conditions. 
1. Where a permitting authority deter

mines pursuant to section D of this proce
dure that the WET of an effluent is or may 
be discharged at a level that will cause. have 
the reasonable potential to cause, or con
tribute to an excursion above any numeric 
WET criterion or narrative criterion within 
a State's or Tribe's water quality standards. 
the permitting authority: 

a. Shall (except as provided in section C.l.e 
of this procedure) establish a water quality
based effluent limitation (WQBEL) or 
WQBELs for WET consistent with section 
C.l.b of this procedure; 

b. Shall calculate WQBELs pursuant to 
section C.l.a. of this procedure to ensure at
tainment of the State's or Tribe's chronic 
WET criteria under receiving water flow con
ditions described in procedures 3.E.l.a (or 
where applicable, with procedure 3.E.l.e) for 
Great Lakes System tributaries and con
necting channels, and with mixing zones no 
larger than allowed pursuant to section A.2. 
of this procedure. Shall calculate WQBELs to 
ensure attainment of the State's or Tribe's 
acute WET criteria under receiving water 
flow conditions described in procedure 3.E.l.b 
(or where applicable, with procedure 3.E.l.eJ 
for Great Lakes System tributaries and con
necting channels, with an allowance for mix
ing zones no greater than specified pursuant 
to section A.l of this procedure. 

c. May specify in the NPDES permit the 
conditions under which a permittee would be 
required to perform a toxicity reduction 
evaluation. 

d. May allow with respect to any WQBEL 
established pursuant to section C.l.a of this 
procedure an appropriate schedule of compli
ance consistent with procedure 9 of appendix 
F;and 

e. May decide on a case-by-case basis that 
a WQBEL for WET is not necessary if the 
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State's or Tribe's water quality standards do 
not contain a numeric criterion for WET. 
and the permitting authority demonstrates 
in accordance with 40 CFR 122.44(d)(l)(v) that 
chemical-specific effluent limits are suffi
cient to ensure compliance with applicable 
criteria. 

2. Where a permitting authority lacks suf
ficient information to determine pursuant to 
section D of this procedure whether the WET 
of an effluent is or may be discharged at lev
els that will cause, have the reasonable po
tential to cause. or contribute to an excur
sion above any numeric WET criterion or 
nanatiYe criterion within a State's or 
Tribe's water quality standards. then the 
permitting authority should consider includ
ing in the NPDES permit appropriate condi
tions to require generation of additional 
data and to control toxicity if found, such 
as: 

a. WET testing requirements to generate 
the data needed to adequately characterize 
the toxicity of the effluent to aquatic life: 

b. Language requiring a permit reopener 
clause to establish WET limits if any tox
icity testing data required pursuant to sec
tion C.2.a of this procedure indicate that the 
WET of an effluent is or may be discharged 
at levels that will cause. have the reasonable 
potential to cause. or contribute to an excur
sion above any numeric WET criterion or 
narrative criterion within a State's or 
Tribe's water quality standards. 

3. Where sufficient data are available for a 
permitting authority to determine pursuant 
to section D of this procedure that the WET 
of an effluent neither is nor may be dis
charged at a level that will cause, have the 
reasonable potential to cause, or contribute 
to an excursion above any numeric WET cri
terion or narrative criterion within a State's 
or Tribe's water quality standards, the per
mitting authority may include conditions 
and limitations described in section C.2 of 
this procedure at its discretion. 

D. Reasonable Potential Determinations. The 
permitting authority shall take into account 
the factors described in 40 CFR 122.44(d)(l)(ii) 
and, where representative facility-specific 
WET effluent data are available, apply the 
following requirements in determining 
whether the WET of an effluent is or may be 
discharged at a level that will cause, have 
the reasonable potential to cause, or con
tribute to an excursion above any numeric 
WET criterion or narrative criterion within 
a State's or Tribe's water quality standards. 

1. The permitting authority shall charac
terize the toxicity of the discharge by: 

a. Either averaging or using the maximum 
of acute toxicity values collected within the 
same day for each species to represent one 
daily value. The maximum of all daily values 
for the most sensitive species tested is used 
for reasonable potential determinations; 
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b. Either averag·ing or using the maximum 
of chronic toxicity values collected within 
the same calendar month for each species to 
represent one monthly value. The maximum 
of such values. for the most sensitive species 
tested. is used for reasonable potential deter
minations: 

c. Estimating the toxicity values for the 
missing endpoint using a default acute
chronic rati.o (ACRl of 10. when data exist for 
either acute WET or chronic WET. but not 
for hoth endpoints. 

2. The WET of an effluent is or may he dis
charged at a level that will cause. have the 
reasonable potential to cause. or contribute 
to an excursion above any numerie acute 
WET criterion or numeric interpretation of a 
narrative criterion within a State ·s or 
Tribe's water quality standards. when efflu
ent-specific information demonstrates that: 
<TU" effluent\ (Bl (effluent flow. 
(Qad+effluent flowll>AC 
Where TU., effluent is the maximum meas
ured acute toxicity of 100 percent effluent de
termined pursuant to section D.1.a. of this 
procedure. B is the multiplying factor taken 
from Table F6-1 of this procedure to convert 
the highest measured effluent toxicity value 
to the estimated 95th percentile toxicity 
value for the discharge. effluent flow is the 
same effluent flow used to calculate the pre
liminary wasteload allocations IWLAsJ for 
individual pollutants to meet the acute cri
teria and values for those pollutants. AC is 
the numeric acute WET criterion or numeric 
interpretation of a narrative criterion estab
lished pursuant to section A.l of this proce
dure and expressed in TU ... and Qad is the 
amount of the receiving water available for 
dilution calculated using: lil the specified de
sig·n flow(s) for tributaries and connecting 
channels in section C.l.b of this procedure. 
or where appropriate procedure 3.E.l.e of ap
pendix F, and using EPA-approved State and 
Tribal procedures for establishing acute mix
ing zones in tributaries and connecting chan
nels. or (ii l the EPA-approved State and 
Tribal procedures for establishing acute mix
ing zones in OWGLs. Where there are less 
than 10 individual WET tests. the multi-
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plying· factor taken from Table F6-1 of this 
procedure shall be based on a coefficient of 
variation lCVl or 0.6. Where there are 10 or 
more individual WET tests, the multiplying 
factor taken from Table F6-1 shall be based 
on a CV calculated as the standard deviation 
of the acute toxicity values found in the 
WET tests divided hy the arithmetic mean of 
those toxicity values. 

:l. The WET of an effluent is or may be dis
charg·ed at a level that will cause. have the 
reasonable potential to cause. or contribute 
to an excursion above any numeric chronic 
WET criterion or numeric interpretation of a 
narrative criterion within a St,tte's or 
Tribe's water quality standards. when efflu
ent-specific information demonstrates that: 
\'l'U, effluent l 1 Bl <effluent flow Q.ad+effluent 
flow))>CC 
Where TU, effluent is the maximum meas
ured chronic toxicity value of 100 percent ef
fluent determined in accordance with section 
D.1.b. of this procedure. B is the multiplying 
factor taken from Table F6--1 of this proce
dure. effluent flow is the same effluent flow 
used to calculate the preliminary WLAs for 
individual pollutants to meet the chronic 
criteria and values for those pollutants. CC 
is the numeric chronic WET criterion or nu
meric interpretation of a narrative criterion 
established pursuant to section A.2 of this 
procedure and expressed in TU,. and Qad 
is the amount of the receiving water avail
able for dilution calculated using: (iJ the de
sign flow(sl for tributaries and connecting 
channels specified in procedure 3.E.1.a of ap
pendix F. and where appropriate procedure 
3.E.1.e of appendix F. and in accordance with 
the provisions of procedure 3.E.5 for chronic 
mixing zones. or (ii 1 procedures 3.D.1 and 
:3.D-4 for discharg·es to the OWGLs. Where 
there are less than 10 individual WET tests. 
the multiplying· factor taken from Table F6-
l of this procedure shall be based on a CV of 
0.6. Where there are 10 more individual WET 
tests. the multiplying factor taken from 
Table F6-1 of this procedure shall be based 
on a CV calculated as the standard deviation 
of the WET tests divided by the arithmetic 
mean of the WET t.ests. 

TABLE F6-1-REASONABLE POTENTIAL MULTIPLYING FACTORS: 95% CONFIDENCE LEVEL AND 95% 
PROBABILITY BASIS 

Nu~-b~-; r--· -·-· ·---- ··-·-·· ·--- --·· Coefficient of variation 

Ofp~::-101-T02T-cJ3To4To-s'Q~6 [o? f-08. 09'1or-;-1 '1.2 r;-3:--;4 ,--;5 16 r1-7T-;-8 ;--;--9eo 

~ ----+1:-~--J~~;-, ;z31~1 ~;1 80! 1~-;1.·;;~r-;-551~;f ~2;1 ;~-4:3081 
356[ 407: ~~;-1 1 5841.·;~9 

2 .. ... 1.3116. 2.0, 2.51 3.11 3.8, 46: 54'.· 6.4, 74 .. 8.51 9.7 10.91122 136115.0116411791195121.1 
3 ' 12, 1.51 1.8 21, 25, 3.0, 35i 40! 46! 5.21 5.8, 6.5 7.2, 79 8.6: 93i 100, 108: 11.51· 12.3 
4 1.2, 1.4, 1.7. 1.91 2.2,. 26J 29/ 3. 3, 3.7 42, 4.61 5.0 5.51 60 ~.41. 69! 7.4: 781 8.3 8.8 
5. 121 14; 1.6 181 2.1 23, 2.6. 2.9, 3.21 3.6, 3.9 4.2 45i 4.9 ::i.2, 5.6: 5.91 6.2, 6.6 6.9 
6 11, 1.3115, 17 1.9, 211 241 2.6, 2.9 31 34 3.7 39, 4.2 4.51 4.71 so. 5.2 5.5, 5.7 
7 1.11· 1-3 14, 1.6 1.8 2.0 22: 241 ;~'! 2.8 3.1, 3.3 3.513.7 3.9. 4.1. 4.31 4.5 47, 49 
8.. 1 \ 1.3

1

. 1.4l 1.6 1.7
1 

1.9 2.1, 23! I 2sl 2.0 3.o 3.2. 33 351 3.7I 3.9
1 

4.o 421 4.3 
9. 1.11 1.2 14 1.5 171 18i 201 2.1 2.3. 2.41 2.6. 2.8 2.9, 3.1 321 34. 35 36 381 3.9 
10. 1.1 1.2· 1.31 15 1.6 1 7' 19' 2.0 2.2 1 23, 2.4i 2.6 271 28 30! 3.1' 32i 33 3.41 36 
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TABLE F6-1-REASONABLE POTENTIAL MULTIPLYING FACTORS: 95% CONFIDENCE LEVEL AND 95% 
PROBABILITY BASIS-Continued 

Number Coefficient of variation 
of Sam- 1-----------~- --

pies 0.1 0.2 0.3 0.4 0.5 o.6 ro.7 0.8 0.9 1.0 ( 11 [-1.2 1.3 1.4 1.5 1.6 1.7 1.9 2.0 1.8 

11 
12 ...... .. 
13 ....... . 
14. 

1.1 
1.1 
1.1 
1.1 
1.1 
1.1 
1.1 
1.1 
1.1 
1.1 
1.0 
1.0 
1.0 
1.0 
1.0 
1.0 
1.0 
1.0 

1.2 
1.2 
1.2 
1.2 
1.2 

.! ' ! 
1.3 1.4 1.6 1.7 1.8 1.9 2.1 2.2/ 2312.4 2.5 2.7 2.81 2.9 3.0 3.1 3.2 3.3 
1.3 1.4 1.5 1.6 1.7 1.9 2.0 2.11 2.2 2.3 2.4 2.5 2.61 2.7 2.8 2.9 3.0 3.0 
1.3 1.4 1.5 1.6 1.7 1.8 1.9 2.01 2. 1 2.2 2.3 2.4 2.5 2.5 2.6 2.7 2.8 2.9 
1.3 1.4 1.4 151 1.61 1.7 1.8 1.9 2.0 2.1 2.2 2.31 2.3 2.4 2.5 2.6 2.6 2.7 
1.2 1.3 1.4 1.51 1.6 1.7 1.8 1.8 1 91· 2.0 2. 1 2.2 2.2 2.3 2.4 2.4 2.5 2.5 15 . 

16 .. 
17 ······. 
18 ...... . 
19 . 
20 . 
30. 
40. 
50 . 

60 ······· 
70 . 
80. 

1.1 1.2 1.3 1.4 1.5, 1.6 1.6 1.71 1.811.9 1.9 2.0 2.1 2.1 2.2 2.3 2.3 2.4 2.4 
1.1 1.2 1.3 1.4 1.4 1.5 1.6 1.7 1.7 1.8'1 1.9 1.9 20 20 2.1 2.2 2.2 2.3 2.3 
1.1 1.2 1.3 1.3 1.4 1.5 1.6 1.6 1.7'11.7 1.8 1.9 1.9 2.0. 2.0 2.1 2.1 2.2 2.2 
1.1 1.2 1.3 1.3 1.4 1.5 1.5 16 1.6 1.7 1.8 1.8 1.9 19-1 2.0 2.0 2.0 2.1 2.1 
1.1 1.2 1.2 1.3 1.4 1.4 1.5 1.5 1.6il 161 1.711 1.7 1.8 1.8 1.911.9 2.0 2.0 2.0 
1.1 1.1 1.1 1.2 1.21 1.2 1.3 131 1.3 1.3: 1.4 1.4 1.4 1.4; 1.5_ 1.5 1.5 1.5 1.5 
1.0 1.1 1.1 1.1 1.1 1.1, 1.1 1.21 1.2 1.21 1 2 1.2 1.2 121 1.2 1.2 1.2 1.3 1.3 
1.0 1.0 1.0 1.0 1.01 1.0 1.1' 1'1 ., 11 I 1.1 1. 1 1.1 11' 1.1 ; 1.11 1'1 1. 1 1 .1 1. 1 
1.0 1.0 1.0 1.0 1.0 1 0 1.0 1.01 1.0• 1.0, 1.0 1.0 1.01 1 01 1.0 1.0 1.0 1.0 1.0 
1.0 1.0 1.0 1.0 ~0.91 0.9l 0.9 0.9 091 0.9, 0.9 0.9 0.9 0.9, 0.9 0.9 0.9 0.9 09 
1.0 1.0 0.9 0.9 0.9 0.9 . 0.9 0.91· 0.9_ 0.91 0.9 0.9 0.9, 0.81 0.8 0.81 0.8 0.8 0.8 
1.0 o.9 o.9 o.9 o.9 o.9 o.9 o.9 o.8'I o.a ~~I o.8 o.8 o 8 o 8 o.a o.8 o.8 o 8 90 ········ 

100 ... 1.0 o.9 o.9 o.9. o.9 ~ _<l!~~.ll.i_~2-~ o.8 -~~-o_._a~o_8~1~o-.7~_o_.7~_o_.7 

PROCEDURE 7: LOADING LIMITS 

The Great Lakes States and Tribes shall 
adopt provisions consistent with (as protec
tive as) this procedure. 

Whenever a water quality-based effluent 
limitation CWQBEL) is developed, the 
WQBEL shall be expressed as both a con
centration value and a corresponding mass 
loading rate. 

A. Both mass and concentration limits 
shall be based on the same permit averaging 
periods such as daily, weekly, or monthly 
averages, or in other appropriate permit 
averaging periods. 

B. The mass loading rates shall be cal
culated using effluent flow rates that are 
consistent with those used in establishing 
the WQBELs expressed in concentration. 

PROCEDURE 8: WATER QUALITY-BASED E~'FLU-
ENT LIMITATIONS BELOW THE QUANTH'IC'A
TION LEVEL 

The Great Lakes States and Tribes shall 
adopt provisions consistent with (as protec
tive as) this procedure. 

When a water quality-based effluent limi
tation (WQBEL) for a pollutant is calculated 
to be less than the quantification level: 

A. Permit Limits. The permitting authority 
shall designate as the limit in the NPDES 
permit the WQBEL exactly as calculated. 

B. Analytical Method and Quantification 
Level. 

1. The permitting authority shall specify 
in the permit the most sensitive, applicable, 
analytical method, specified in or approved 
under 40 CFR part 136, or other appropriate 
method if one is not available under 40 CFR 
part 136, to be used to monitor for the pres
ence and amount in an effluent of the pollut
ant for which the WQBEL is established; and 

shall specify in accordance with section B.2 
of this procedure, the quantification level 
that can be achieved by use of the specified 
analytical method. 

2. The quantification level shall be the 
minimum level (ML) specified in or approved 
under 40 CFR part 136 for the method for 
that pollutant. If no such ML exists, or if the 
method is not specified or approved under 40 
CFR part 136, the quantification level shall 
be the lowest quantifiable level practicable. 
The permitting authority may specify a 
higher quantification level if the permittee 
demonstrates that a higher quantification 
level is appropriate because of effluent-spe
cific matrix interference. 

3. The permit shall state that, for the pur
pose of compliance assessment, the analyt
ical method specified in the permit shall be 
used to monitor the amount of pollutant in 
an effluent down to t.he quantification level, 
provided that the analyst has complied with 
the specified quality assurance/quality con
trol procedures in the relevant method. 

4. The permitting authority shall use ap
plicable State and Tribal procedures to aver
age and account for monitoring data. The 
permitting authority may specify in the per
mit the value to be used to interpret sample 
values below the quantification level. 

C. Special Conditions. The permit shall con
tain a reopener clause authorizing modifica
tion or revocation and reissuance of the per
mit if new information generated as a result 
of special conditions included in the permit 
indicates that presence of the pollutant in 
the discharge at levels above the WQBEL. 
Special conditions that may be included in 
the permit include. but are not limited to, 
fish tissue sampling, whole effluent toxicity 
CWETJ tests. limits andor monitoring re
quirements on internal waste streams. and 
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monitoring for surrog·ate parameters. Data 
generated as a result of special conditions 
can be used to reopen the permit to establish 
more string·ent effluent limits or conditions. 
if necessary 

D. Pollutant Minimization Program. The per
mitting· authority shall include a condition 
in the permit requiring· the permittee to de
velop and conduct a pollutant minimization 
program for each pollutant with a WQBEL 
below the quantification level.The goal of 
the pollutant minimization program shall be 
to maintain the effluent at or below the 
WQBEL. In addition, States and Tribes may 
consider cost-effectiveness when evaluating 
the requirements of a PMP. The pollutant 
minimization program shall include, but is 
not limited to. the following: 

1. An annual review and semi-annual moni
toring of potential sources of the pollutant, 
which may include fish tissue monitoring 
and other bio-uptake sampling: 

2. Quarterly monitoring for the pollutant 
in the influent to the wastewater treatment 
system: 

3. Submittal of a control strategy desig·ned 
to proceed toward the goal of maintaining 
the effluent below the WQBEL: 

4. Implementation of appropriate. cost-ef
fective control measures consistent. with the 
control strategy; and 

5. An annual status report that shall be 
sent to the permitting authority including·: 

a. All minimization program monitoring· 
results for the previous year; 

b. A list of potential sources of the pollut
ant; and 

c. A summary of all action undertaken 
pursuant to the control strategy. 

6. Any information generated as a result of 
procedure 8.D can be used to support a re
quest for subsequent permit modifications. 
including revisions to (e.g., more or less fre
quent monitoring), or removal of the re
quirements of procedure 8.D. consistent with 
40 CFR 122.44, 122.62 and 122.63. 

PROCEDURE 9: COMPLIANCE SCHEDl;LEfi 

The Great Lakes States and Tribes shall 
adopt provisions consistent with (as protec
tive as) procedure 9 of appendix F of part 132. 

A. Limitations for New Great Lakes Dis
chargers. When a permit issued on or after 
March 23, 1997 to a new Great Lakes dis
charger (defined in Part 132.2) contains a 
water quality-based effluent limitation 
(WQBEL), the permittee shall comply with 
such a limitation upon the commencement 
of the discharge. 

B. Limitations for Existing Great Lakes Dis
chargers. 

1. Any existing permit that is reissued or 
modified on or after March 23, 1997 to con
tain a new or more restrictive WQBEL may 
allow a reasonable period of time. up to five 
years from the date of permit issuance or 
modification. for the permittee to comply 

Pt. 132, App. F 

with that limit. provided that the Tier I cri
terion or whole effluent toxicity (WETl cri
terion was adopted (or. in the case of a nar
rative criterion, Tier II value. or Tier I cri
terion derived pursuant to the methodology 
in appendix A of part 132. was newly derived) 
after July 1, 1977. 

2 When the compliance schedule estab
lished under paragraph 1 goes beyond the 
term of the permit. an interim permit limit 
effective upon the expiration date shall be 
included in the permit and addressed in the 
permit's fact sheet or statement of basis. 
The administrative record for the permit 
shall reflect the final limit and its compli
ance date. 

3. If a permit establishes a schedule of 
compliance under paragraph 1 which exceeds 
one year from the date of permit issuance or 
modification. the schedule shall set forth in
terim requirements and dates for their 
achievement. The time between such interim 
dates may not exceed one year. If the time 
necessary for completion of any interim re
quirement is more than one year and is not 
readily divisible into stages for completion. 
the permit shall require, at a minimum. 
specified dates for annual submission of 
progress reports on the status of any interim 
requirements. 

C. Delayed F.jfectiueness of Tier II Limitations 
for Existing Great Lakes Discharges. 

l. Whenever a limit (calculated in accord
ance with Procedure 3J based upon a Tier II 
value is included in a reissued or modified 
permit for an existing Great Lakes dis
charger, the permit may provide a reason
ahle period of time. up to two years. in which 
to provide additional studies necessary to de
velop a Tier I criterion or to modify the Tier 
II value. In such cases. the permit shall re
quire compliance with the Tier II limitation 
within a reasonable period of time, no later 
than five years after permit issuance or 
modification. and contain a reopener clause. 

2. The reopener clause shall authorize per
mit modifications if specified studies have 
been completed by the permittee or provided 
by a third-party during the time allowed to 
conduct the specified studies. and the per
mittee or a third-party demonstrates. 
through such studies, that a revised limit is 
appropriate. Such a revised limit shall be in
corporated through a permit modification 
and a reasonable time period. up to five 
years, shall be allowed for compliance. If in
corporated prior to the compliance date of 
the original Tier II limitation, any such re
vised limit shall not be considered less-strin
gent for purposes of the anti-backsliding pro
visions of section 402(0) of the Clean Water 
Act. 

3. If the specified studies have been com
pleted and do not demonstrate that a revised 
limit is appropriate. the permitting· author
ity may provide a reasonable additional pe
riod of time. not to exceed five years with 
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which to achieve compliance with the orig·i
nal effluent limitation. 

4. Where a permit is modified to include 
new or more stringent limitations, on a elate 
within five years of the permit expiration 
date, such compliance schedules may extend 
beyond the term of a permit consistent with 
section B.2 of this procedure. 

5. If future studies <other than those con
ducted under paragraphs 1, 2. or 3 above) re
sult in a Tier II value being changed to a less 
stringent Tier II value or Tier I criterion. 
after the effective date of a Tier II-based 
limit. the existing Tier II-based limit may be 
revised to be less stringent if: 

(a} It complies with sections 402(0) (2) and 
(3) of the CWA: or. 

<b) In non-attainment waters. where the 
existing Tier II limit was based on procedure 
3. the cumulative effect of revised effluent 
limitation based on procedure 3 of this ap
pendix will assure compliance with water 
quality standards: or, 

(cl In attained waters, the revised effluent 
limitation complies with the State or Tribes' 
antidegradation policy and procedures. 

[60 FR 15387, Mar. 23, 1995, as amended at 63 
FR 20110, Apr. 23, 1998; 65 FR 67650. Nov. 13. 
2000] 

Sec. 

PART 133-SECONDARY 
TREATMENT REGULATION 

133.100 Purpose. 
133.101 Definitions. 
133.102 Secondary treatment. 
133.103 Special considerations. 
133.104 Sampling and test procedures. 
133.105 Treatment equivalent to secondary 

treatment. 

AGTHORITY: Secs. 30l(b)(l)(B). 304(d)(l). 
304(d)(4), 308, and 501 of the Federal Water 
Pollution Control Act as amended by the 
Federal Water Pollution Control Act Amend
ments of 1972, the Clean Water Act of 1977. 
and the Municipal Wastewater Treatment 
Construction Grant Amendments of 1981; 33 
U.S.C. 131l(bJ(lJ(B), 1314(d) (1) and (4), 1318. 
and 1361: 86 Stat. 816, Pub. L. 92-500: 91 Stat. 
1567. Pub. L. 95-217; 95 Stat. 1623. Pub. L. 97-
117. 

SOURCE: 49 FR 37006, Sept. 20. 1984. unless 
otherwise noted. 

§ 133.100 Purpose. 

This part provides information on 
the level of effluent quality attainable 
through the application of secondary 
or equivalent treatment. 

40 CFR Ch. I (7-1-04 Edition) 

* 133.101 Definitions. 
Terms used in this part are defined as 

follows: 
<a) 7-day average. The arithmetic 

mean of pollutant parameter values for 
samples collected in a period of 7 con
secutive days. 

<bl 30-day average. The arithmetic 
mean of pollutant parameter values of 
samples collected in a period of 30 con
secutive days. 

(c) Act. The Clean Water Act (33 
U.S.C. 1251 et seq., as amended). 

<d) BOD. The five day measure of the 
pollutant parameter biochemical oxy
gen demand <BOD). 

(e) CBOD5 . The five day measure of 
the pollutant parameter carbonaceous 
biochemical oxygen demand (CBOD5J. 

( f) Effluent concentrations consistently 
achievable throu_qh proper operation and 
maintenance. (1) For a given pollutant 
parameter, the 95th percentile value 
for the 30-day average effluent quality 
achieved by a treatment works in a pe
riod of at least two years, excluding 
values attributable to upsets, bypasses, 
operational errors, or other unusual 
conditions, and (2) a 7-day average 
value equal to 1.5 times the value de
rived under paragraph (f)(l) of this sec
tion. 

< g J Facilities eligible for treatment 
equivalent to secondary treatment. Treat
ment works shall be eligible for consid
eration for effluent limitations de
scribed for treatment equivalent to 
secondary treatment (§133.105), if: 

(lJ The BOD, and SS effluent con
centrations consistently achievable 
through proper operation and mainte
nance (§ 133.lOl<f)) of the treatment 
works exceed the minimum level of the 
effluent quality set forth in §§133.102(a) 
and 133.102(b). 

(2) A trickling filter or waste sta
bilization pond is used as the principal 
process. and 

(3) The treatment works provide sig
nificant biological treatment of munic
ipal wastewater. 

(h) mg/l. Milligrams per liter. 
(i) NPDES. National Pollutant Dis

charge Elimination System. 
(j) Percent removal. A percentage ex

pression of the removal efficiency 
across a treatment plant for a given 
pollutant parameter, as determined 
from the 30-day average values of the 
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raw wastewater influent pollutant con
centrations to the facility and the 30-
day average values of the effluent pol
lutant concentrations for a given time 
period. 

(kl Significant biological treatment. 
The use of an aerobic or anaerobic bio
logical treatment process in a treat
ment works to consistently achieve a 
30-day average of a least 65 percent re
moval of BOD,. 

(1) SS. The pollutant parameter total 
suspended solids. 

(m) Significantly more stringent I-imita
tion means BOD5 and SS limitations 
necessary to meet the percent removal 
requirements of at least 5 mgil more 
stringent than the otherwise applicable 
concentration-based limitations (e.g .. 
less than 25 mg/1 in the case of the sec
ondary treatment limits for BOD, and 
SS). or the percent removal limitations 
in §§ 133.102 and 133.105. if such limits 
would. by themselves. force significant 
construction or other significant cap
ital expenditure. 

(nl State Director means the chief ad
ministrative officer of any State or 
interstate agency operating an "ap
proved program." or the delegated rep
resentative of the State Director. 

[49 FR 37006. Sept. 20. 1984: 49 FR 40405. Oct. 
16. 1984. as amended at 50 FR 23387. June 3. 
1985] 

§ 133.102 Secondary treatment. 
The following paragraphs describe 

the minimum level of effluent quality 
attainable by secondary treatment in 
terms of the parameters-BOD'.\. SS and 
pH. All requirements for each param
eter shall be achieved except as pro
vided for in §§ 133.103 and 133.105. 

(al BOD,,. 
n l The 30-day average shall not ex

ceed 30 mg/L 
(2) The 7-day average shall not exceed 

45 mg/l. 
(3) The 30-day average percent re

moval shall not be less than 85 percent. 
(4) At the option of the NPDES per

mitting authority, in lieu of the pa
rameter BOD5 and the levels of the ef
fluent quality specified in paragraphs 
(a)(ll. (al(2) and (al(3l. the parameter 
CBOD,, may be substituted with the fol
lowing levels of the CBOD, effluent 
quality provided: 

§ 133.103 

1.il The 30-day average shall not ex
ceed 25 mg;l. 

(ii) The 7-day average shall not ex
ceed 40 mg .. l. 

!iii) The 30-day average percent re
moval shall not be less than 85 percent. 

(bl SS. (1) The 30-day average shall 
not exceed 30 mg·l. 

!2) The 7-day average shall not exceed 
45 mgil. 

!3) The 30-day average percent re
moval shall not be less than 85 percent. 

<c) pH. The effluent values for pH 
shall be maintained within the limits 
of 6.0 to 9.0 unless the publicly owned 
treatment works demonstrates that: (1 l 
Inorganic chemicals are not added to 
the waste stream as part of the 
treatment process: and C2l contribu
tions from industrial sources do not 
cause the pH of the effluent to be less 
than 6.0 or greater than 9.0. 

[49 FR 37006. Sept 20. 1984: 49 FR 40405. Oct. 
16. 19841 

§ 133.103 Special considerations. 
cal Combined sewers. Treatment 

works subject to this part may not be 
capable of meeting the percentage 
removal requirements established 
under§§ 133.102(a)(3l and 133.102(b)(3l, or 
§§ 133.105<aH3l and 133.105(b)(3) during 
wet weather where the treatment 
works recPive flows from combined 
sewers U.e .. sewers which are designed 
to transport both storm water and san
itary sewage). For such treatment 
works. the decision must be made on a 
case-by-case basis as to whether any 
attainable percentage removal level 
can be defined. and if so. what the level 
should be. 

(b) Industrial u:astes. For certain 
industrial categories. the discharge to 
navigable waters of BOD, and SS per
mitted under sections 301(b)(l)(A)(i l. 
!b)(2)(E) 01· 306 of the Act may be less 
stringent than the values given in 
§§ 133.102( a 1(1 l. 
133.102(a)(4)(il. 133.102(b)(lL 
133.105(a)(l l. 133.105<bHll and 
133.105(e)(l)(i). In cases when wastes 
would be introduced from such an in
dustrial category into a publicly owned 
treatment works. the values for BOD_, 
and SS in §§133.102(a)(l\. 133.102(a)(4)(il. 
133.102(b)(l), 133.105(a)(l), 
133.105<bHll. and 133.105cel(l)(i) may be 

adjusted upwards provided that: (1 l The 
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permitted discharge of such pollutants. 
attributable to the industrial category, 
would not be greater than that which 
would be permitted under sections 
301(b)(l)(A)(i). 301(b)(2)(EJ or 306 of the 
Act if such industrial category were to 
discharge directly into the navigable 
waters. and (2) the flow or loading of 
such pollutants introduced by the in
dustrial category exceeds 10 percent of 
the design flow or loading of the 
publicly owned treatment works. When 
such an adjustment is made. the values 
for BOD, or SS in §§ 133.102(a)(2). 
133.102(a)( 4)0i ), § 133.102(b )(2 >. 
133.105(a)(2). 133.105( b )(2 >. and 
133.105ie)(l)(ii) should be adjusted pro
portionately. 

(C) Waste stabilization ponds. The Re
gional Administrator. or. if appro
priate, State Director subject to EPA 
approval. is authorized to adjust the 
minimum levels of effluent quality set 
forth in§ 133.105 (b)(l). (bH2J. and (bl<3l 
for treatment works subject to this 
part, to conform to the SS concentra
tions achievable with waste stabiliza
tion ponds, provided that: (1) Waste 
stablization ponds are the principal 
process used for secondary treatment; 
and (2) operation and maintenance data 
indicate that the SS values specified in 
§133.105 (b)(l), (b)(2), and (b)(3) cannot 
be achieved. The term "SS concentra
tions achievable with waste stabiliza
tion ponds" means a SS value, deter
mined by the Regional Administrator, 
or, if appropriate, State Director sub
ject to EPA approval, which is equal to 
the effluent concentration achieved 90 
percent of the time within a State or 
appropriate contiguous geographical 
area by waste stabilization ponds that 
are achieving the levels of effluent 
quality for BOD5 specified in 
§ 133.105(a)(l). [cf. 43 FR 55279]. 

(d) Less concentrated influent waste
water for separate sewers. The Regional 
Administrator or, if appropriate, State 
Director is authorized to substitute ei
ther a lower percent removal require
ment or a mass loading limit for the 
percent removal requirements set forth 
in §§ 133.102(a)(3), 133.102(a)(4)(iii), 
133.102(b)(3), 102.105(a)(3), 133.105(b)C3) 
and 133.105(e)(l)(iii) provided that the 
permittee satisfactorily demonstrates 
that: (1) The treatment works is con
sistently meeting, or will consistently 

40 CFR Ch. I (7-1-04 Edition) 

meet. its permit effluent concentration 
limits but its percent removal require
ments cannot be met due to less con
centrated influent wastewater. (2) to 
meet the percent removal require
ments. the treatment works would 
have to achieve significantly more 
stringent limitations than would oth
erwise be required by the concentra
tion-based standards. and (3) the less 
concentrated influent wastewater is 
not the result of excessive I/I. The de
termination of whether the less con
centrated wastewater is the result of 
excessive LI will use the definition of 
excessive LI in 40 CFR 35.2005(b)(16) 
plus the additional criterion that in
flow is nonexcessive if the total flow to 
the POTW <i.e .. wastewater plus inflow 
plus infiltration) is less than 275 gal
lons per capita per day. 

< e > Less concentrated influent waste
water for combined sewers during dry 
weather. The Regional Ad ministrator 
or. if appropriate. the State Director is 
authorized to substi tute either a lower 
percent removal re quirement or a 
mass loading limit for the percent re
moval requirements set forth in 
§§ 133.102(a)(3), 133.102(a)( 4)(iii), 
133.102<b)(3). 133.105(a)(3), 
133.105(b)(3)and 133.105(e)(l)(iii) pro
vided that the permittee satisfactorily 
demonstrates that: (1) The treatment 
works is consistently meeting, or will 
consistently meet, its permit effluent 
concentration limits, but the percent 
removal requirements cannot be met 
due to less concentrated influent 
wastewater; (2) to meet the percent re
moval requirements, the treatment 
works would have to achieve signifi
cantly more stringent effluent con
centrations than would otherwise be 
required by the concentration-based 
standards; and (3) the less concentrated 
influent wastewater does not result 
from either excessive infiltration or 
clear water industrial discharges dur
ing dry weather periods. The deter
mination of whether the less con
centrated wastewater results from ex
cessive infiltration is discussed in 40 
CFR 35.2005(b)(28), plus the additional 
criterion that either 40 gallons per cap
ita per day (gpcd) or 1500 gallons per 
inch diameter per mile of sewer 
(gpdim) may be used as the thresh-
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value for that portion of the dry weath
er base flow attributed to infiltration. 
If the less concentrated influent waste
water is the result of clear water indus
trial discharges, then the treatment 
works must control such discharges 
pursuant to 40 CFR part 403. 

[49 FR 37006. Sept. 20. 1984. as amended at 50 
FR 23387, June 3. 1985: 50 FR 36880, Sept. 10. 
1985: 54 FR 4228, Jan. 27. 1989] 

§ 133.104 Sampling and test proce
dures. 

(al Sampling and test procedures for 
pollutants listed in this part shall be in 
accordance with guidelines promul
gated by the Administrator in 40 CFR 
part 136. 

Cb) Chemical oxygen demand !COD) 
or total organic carbon <TOC> may be 
substituted for BOD, when a long-term 
BOD:COD or BOD:TOC correlation has 
been demonstrated. 

§ 133.105 Treatment equivalent to sec
ondary treatment. 

This section describes the minimum 
level of effluent quality attainable by 
facilities eligible for treatment equiva
lent to secondary treatment 
(§ 133.lOl(g)) in terms of the param
eters-BOD,. SS and pH. All require
ments for the specified parameters in 
paragraphs (a), (bl and (c) of this sec
tion shall be achieved except as pro
vided for in § 133.103. or paragraphs ( d), 
(e) or (f) of this section. 

(a) BOD_,. (1) The 30-day average shall 
not exceed 45 mg/l. 

<2l The 7-day average shall not exceed 
65 mg;l. 

(3) The 30-day average percent re
moval shall not be less than 65 percent. 

<bl SS. Except where SS values have 
been adjusted in accordance with 
§ 133.103( c ): 

(1) The 30-day average shall not ex
ceed 45 mg/l. 

<2) The 7-day average shall not exceed 
65 mg/l. 

(3l The 30-day average percent re
moval shall not be less than 65 percent. 

(Cl pH. The requirements of 
§ 133.102(c) shall be met. 

(dl Alternative State requirements. Ex
cept as limited by paragraph (f) of this 
section, and after notice and oppor
tunity for public comment, the Re
gional Administrator. or. if appro-
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priate. State Director subject to EPA 
approval. is authorized to adjust the 
minimum levels of effluent quality set 
forth in paragraphs (a)(l). (a)(2l. <bl(ll 
and (b)(2l of this section for trickling 
filter facilities and in paragraphs (a)(ll 
and <a)(2) of this section for waste sta
bilization pond facilities. to conform to 
the BOD, and SS effluent concentra
tions consistently achievable through 
proper operation and maintenance 
(§ 133.lOl(f)) by the median <50th per
centile) facility in a representative 
sample of facilities within a State or 
appropriate contiguous geographical 
area that meet the definition of facili
ties eligible for treatment equivalent 
to secondary treatment ( § 133.lOl(g) l. 

\The information collection requirements 
contained in this rule have been approved by 
OMB and as::;iirned control number 2040...-0051.) 

(el CBOD, limitations: 
n l Where data are available to estab

lish CBOD_, limitations for a treatment 
works subject to this section. the 
NPDES permitting authority may sub
stitute the parameter CBOD5 for the 
parameter BOD, In §§133.105<aH1). 
133.105<aH2) and 133.105(al(3). on a case
by-case basis provided that the levels 
of CBOD, effluent quality are not less 
stringent than the following: 

<il The 30-day average shall not ex
ceed 40 mid. 

(ii) The 7-days average shall not ex
ceed 60 mg, l. 

<iii) The 30-day average percent re
moval shall not be less than 65 percent. 

(2) Where data are available. the pa
rameter CBOD, may be used for efflu
ent quality limitations established 
under paragraph <d) of this section. 
Where concurrent BOD effluent data 
are available. they must be submitted 
with the CBOD data as a part of the ap
proval process outlined in paragraph 
<d) of this section. 

(f) Permit adjustments. Any permit ad
justment made pursuant to this part 
may not be any less stringent than the 
limitations required pursuant to 
§ 133.105(aHel. Furthermore, permit
ting authorities shall require more 
stringent limitations when adjusting 
permits if: (1 l For existing facilities 
the permitting authority determines 
that the 30-day average and 7-day aver
age BOD, and SS effluent values that 
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could be achievable through proper op
eration and maintenance of the treat
ment works, based on an analysis of 
the past performance of the treatment 
works, would enable the treatment 
works to achieve more stringent limi
tations, or 

(2) For new facilities. the permitting 
authority determines that the 30-day 
average and 7-day average BOD~ and SS 
effluent values that could be achiev
able through proper operation and 
maintenance of the treatment works, 
considering the design capability of the 
treatment process and geographical 
and climatic conditions, would enable 
the treatment works to achieve more 
stringent limitations. 

(49 FR 37006. Sept. 20, 1984; 49 FR 40405, Oct. 
16, 1984] 

PART 135-PRIOR NOTICE OF 
CITIZEN SUITS 

Subpart A-Prior Notice Under the Clean 
Water Act 

Sec. 
135.l Purpose. 
135.2 Service of notice. 
135.3 Contents of notice. 
135.4 Service of complaint. 
135.5 Service of proposed consent judgment. 

Subpart B-Prior Notice Under the Safe 
Drinking Water Act 

135.10 Purpose. 
135.11 Service of notice. 
135.12 Contents of notice. 
135.13 Timing of notice. 

AUTHORITY: Subpart A, issued under Sec. 
505, Clean Water Act, as amended 1987: Sec. 
504. Pub. L. 100--4; 101 Stat. 7 (33 U.S.C. 1365). 
Subpart B, issued under Sec. 1449, Safe 
Drinking Water Act (42 U.S.C. 300j-8). 

SOURCE: 38 FR 15040, June 7, 1973. unless 
otherwise noted. 

Subpart A-Prior Notice Under the 
Clean Water Act 

§ 135.1 Purpose. 
(a) Section 505(a)(l) of the Clean 

Water Act (hereinafter the Act) au
thorizes any person or persons having 
an interest which is or may be ad
versely affected to commence a civil 
action on his own behalf to enforce the 
Act or to enforce certain requirements 

40 CFR Ch. I (7-1-04 Edition) 

promulgated pursuant to the Act. In 
addition, section 505(c)(3) of the Act 
provides that, for purposes of pro
tecting the interests of the United 
States, whenever a citizen enforcement 
action is brought under section 
505(a)(l) of the Act in a court of the 
United States, the Plaintiff shall serve 
a copy of the complaint on the Attor
ney General and the Administrator. 
Section 505(c)(3) also provides that no 
consent judgment shall be entered in 
any citizen action in which the United 
States is not a party prior to 45 days 
following the receipt of a copy of the 
proposed consent judgment by the At
torney General and the Administrator. 

(b) The purpose of this subpart is to 
prescribe procedures governing the giv
ing of notice required by section 505(b) 
of the Act as a prerequisite to the com
mencing of such actions, and governing 
the service of complaints and proposed 
consent judgments as required by sec
tion 505( c )(3) of the Act. 

[56 FR 11515, Mar. 19, 1991] 

§ 135.2 Service of notice. 
(a) Notice of intent to file suit pursu

ant to section 505(a)(l) of the Act shall 
be served upon an alleged violator of an 
effluent standard or limitation under 
the Act, or an order issued by the Ad
ministrator or a State with respect to 
such a standard or limitation, in the 
following manner: 

OJ If the alleged violator is an indi
\•idual or corporation, service of notice 
shall be accomplished by certified mail 
addressed to, or by personal service 
upon. the owner or managing agent of 
the building. plant, installation, vessel, 
facility, or activity alleged to be in 
violation. A copy of the notice shall be 
mailed to the Administrator of the En
vironmental Protection Agency, the 
Regional Administrator of the Envi
ronmental Protection Agency for the 
region in which such violation is al
leged to have occurred, and the chief 
administrative officer of the water pol
lution control agency for the State in 
which the violation is alleged to have 
occurred. If the alleged violator is a 
corporation. a copy of such notice also 
shall be mailed to the registered agent, 
if any. of such corporation in the State 
in which such violation is alleged to 
have occurred. 
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(2) If the alleged violator is a State 
or local agency, service of notice shall 
be accomplished by certified mail ad
dressed to, or by personal service upon. 
the head of such agency. A copy of such 
notice shall be mailed to the chief ad
ministrative officer of the water pollu
tion control agency for the State in 
which the violation is alleged to have 
occurred, the Administrator of the En
vironmental Protection Agency, and 
the Regional Administrator of the En
vironmental Protection Agency for the 
region in which such violation is al
leged to have occurred. 

(3) If the alleged violator is a Federal 
agency, service of notice shall be ac
complished by certified mail addressed 
to, or by personal service upon. the 
head of such agency. A copy of such no
tice shall be mailed to the Adminis
trator of the Environmental Protection 
Agency. the Regional Administrator of 
the Environmental Protection Agency 
for the region in which such violatton 
is alleged to have occurred, the Attor
ney General of the United States. and 
the Chief administrative officer of the 
water pollution control agency for the 
State in which the violation is alleged 
to have occurred. 

(b) Service of notice of intent to file 
suit pursuant to section 505( aJ(2) of the 
Act shall be accomplished by certified 
mail addressed to, or by personal serv
ice upon, the Administrator, Environ
mental Protection Agency, Wash
ington, DC 20460. A copy of such notice 
shall be mailed to the Attorney Gen
eral of the United States. 

(c) Notice given in accordance with 
the provisions of this subpart shall be 
deemed to have been served on the 
postmark date if mailed, or on the date 
of receipt if served personally. 

§ 135.3 Contents of notice. 
(al Violation of standard, limitation or 

order. Notice regarding an alleged vio
lation of an effluent standard or limi
tation or of an order with respect 
thereto, shall include sufficient infor
mation to permit the recipient to iden
tify the specific standard, limi ta ti on, 
or order alleged to have been violated, 
the activity alleged to constitute a vio
lation, the person or persons respon
sible for the alleged violation. the loca
tion of the alleged violation, the date 

§ 135.4 

or dates of such violation. and the full 
name, address. and telephone number 
of the person giving notice. 

< b) Failure to act. Notice regarding an 
alleged failure of the Administrator to 
perform any act or duty under the Act 
which is not discretionary with the Ad
ministrator shall identify the provision 
of the Act which requires such act or 
creates such duty, shall describe with 
reasonable specificity the action taken 
or not taken by the Administrator 
which is alleged to constitute a failure 
to perform such act or duty, and shall 
state the full name. address and tele
phone number of the person giving the 
notice. 

(C) Identification of counsel. The no
tice shall state the name, address, and 
telephone number of the legal counsel. 
if any. representing the person giving 
the notice. 

§ 135.4 Service of complaint. 

<a) A citizen plaintiff shall mail a 
copy of a complaint filed against an al
leged violator under section 505(a)(l) of 
the Act to the Administrator of the 
Environmental Protection Agency. the 
Regional Administrator of the EPA Re
gion in which the violations are alleged 
to have occurred. and the Attorney 
General of the United States. 

(b) The copy so served shall be of a 
filed, date-stamped complaint, or shall 
be a conformed copy of the filed com
plaint which indicates the assigned 
civil action number. accompanied by a 
signed statement by the plaintiff or his 
attorney as to when the complaint was 
filed. 

(C) A citizen plaintiff shall mail a 
copy of the complaint on the same date 
on which the plaintiff files the com
plaint with the court. or as expedi
tiously thereafter as practicable. 

(d) If the alleged violator is a Federal 
agency, a citizen plaintiff must serve 
the complaint on the United States in 
accordance with relevant Federal law 
and court rules affecting service on de
fendants, in addition to complying 
with the service requirements of this 
subpart. 

[56 FR 11515. Mar. 19. 1991] 
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§ 135.5 

§ 135.5 Service of proposed consent 
judgment. 

(a) The citizen plain tiff in a citizen 
enforcement suit filed against an al
leged violator under section 505<aH1) of 
the Act shall serve a copy of a proposed 
consent judgment. signed by all parties 
to the lawsuit. upon the 
Administrator, Environmental Protec
tion Agency, Washington. DC 20460. and 
the Attorney General, Department of 
Justice, Citizen Suit Coordinator. 
Room 2615, Washington. DC 20530. The 
plaintiff shall serve the Administrator 
and the Attorney General by personal 
service or by certified mail (return re
ceipt requested.) The plaintiff shall 
also mail a copy of a proposed consent 
judgment at the same time to the Re
gional Administrator of the EPA Re
gion in which the violations were al
leged to have occurred. 

(b) When the parties in an action in 
which the United States is not a party 
file m lodge a proposed consent judg
ment with the court, the plaintiff shall 
notify the court of the statutory re
quirement that the consent judgment 
shall not be entered prior to 45 days 
following receipt by both the Adminis
trator and the Attorney General of a 
copy of the consent judgment. 

0) If the plaintiff knows the dates 
upon which the Administrator and the 
Attorney General received copies of the 
proposed consent judgment. the plain
tiff shall so notify the court. 

(2) If the plaintiff does not know the 
date upon which the Administrator and 
Attorney General received copies of the 
proposed consent judgment. the plain
tiff shall so notify the court. but upon 
receiving such information regarding 
the dates of service of the proposed 
consent judgment upon the Adminis
trator and Attorney General. the plain
tiff shall so notify the court of the 
dates of service. 

[56 FR 11515, Mar. 19. 1991] 

Subpart 8-Prior Notice Under the 
Safe Drinking Water Act 

SOL'RCE: 54 FR 20771, May 12. 1989, unless 
otherwise noted. 

40 CFR Ch. I (7-1-04 Edition) 

§ 135.10 Purpose. 

Section 1449 of the Safe Drinking 
Water Act <the Act) authorizes any 
person to commence a civil action to 
enforce the Act against an alleged vio
la tor of any requirements prescribed by 
or under the Act. or against the Ad
ministrator for failure to perform any 
duty which is not discretionary under 
the Act. No citizen suit may be com
menced prior to sixty days after giving 
notice of the alleged violation to the 
Administrator. any alleged violator, 
and to the State. The purpose of this 
subpart is to prescribe procedures for 
giving the notice required by section 
1449< bl. 

§ 135.11 Service of notice. 

la) Notice of intent to file suit pursu
ant to section 1449(a)(l) of the Act shall 
be served in the following manner upon 
an alleged violator of any requirement 
prescribed by or under the Act: 

(1) If the alleged violator is an indi
vidual or corporation, service of notice 
shall be accomplished by certified 
mail. return receipt requested, ad
dressed to. or by personal service upon. 
such individual or corporation. If a 
public water system or underground in
jection well is alleged to be in viola
tion. service shall be upon the owner or 
operator. A copy of the notice shall be 
sent by certified mail, return receipt 
requested, to the Administrator of the 
Environmental Protection Agency, the 
Regional Administrator of the Envi
ronmental Protection Agency for the 
region in which such violation is al
leged to have occurred, the chief ad
ministrative officer of the responsible 
state agency <if any), and the Attorney 
General for the State in which the vio
lation is alleged to have occurred. If 
the alleged violator is a corporation, a 
copy of the notice shall also be sent by 
certified mail. return receipt re
quested, to the registered agent (if any) 
of the corporation in the State in 
which the violation is alleged to have 
occurred. 

<2l If the alleged violator is a State 
or local agency, service of notice shall 
be accomplished by certified mail, re
turn receipt requested, addressed to. or 
by personal service upon, the head of 
such agency. A copy of the notice shall 

514 



Environmental Protection Agency 

be sent by certified mail. return re
ceipt requested, to the Administrator 
of the Environmental Protection Agen
cy. the Regional Administrator of the 
Environmental Protection Agency for 
the region in which the violation is al
leged to have occurred. the chief ad
ministrative officer of the responsible 
state agency (if any l. and the Attorney 
General for the State in which the vio
lation is alleged to have occurred. 

(3) If the alleged violator is a Federal 
agency. service of notice shall be ac
complished by certified mail. return re
ceipt requested, addressed to, or by 
personal service upon. the head of the 
Federal agency. A copy of the notice 
shall be sent by certified mail. return 
receipt requested, to the Administrator 
of the Environmental Protection Agen
cy. the Regional Administrator of the 
Environmental Protection Agency for 
the region in which the violation is al
leged to have occurred, the Attorney 
General of the United States. the chief 
administrative officer of the respon
sible state agency <if any), and the At
torney General for the State in which 
the violation is alleged to have oc
curred. 

(bl Service of notice of intent to file 
suit pursuant to section 1449<aH2l of 
the Act shall be accomplished by cer
tified mail, return receipt requested. 
addressed to, or by personal service 
upon, the Administrator of the Envi
ronmental Protection Agency, Wash
ington, DC 20460. A copy of the notice 
shall be sent by certified mail to the 
Attorney General of the United States. 

(C) Notice given in accordance with 
the provisions of this subpart shall be 
deemed to have been given on the date 
of receipt of service. if served person
ally. If service was accomplished by 
mail. the date of receipt will be consid
ered to be the date noted on the return 
receipt card. 

§ 135.13 

~ 135.12 Contents of notice. 

1 aJ Violation of standard or require
ment. Notice regarding an alleged vio
lation of any requirement prescribed 
by or under the Act shall include suffi
cient information to permit the recipi
<>nt to identify the specific requirement 
alleged to have been violated. the ac
tivity alleg<>d to constitute a violation. 
the person or pe1·sons responsible for 
the alleg·ect violation. the location of 
the alleged violation. the date or dates 
of the alleged violation. and the full 
name. address. and telephone number 
of the perwn giving· notice. 

1b) Failure to act. Notice regarding an 
alleged failure of the Administrator to 
perform any act or duty under the Act 
which is not discretionary with the Ad
ministrator shall identify the provision 
of the Act which requires the act or 
creates the duty. and shall describe 
with reasonable specificity the action 
taken or not taken by the Adminis
trator which is alleged to constitute a 
failure to perform such act or duty. 
and shall state the full name. address. 
and telephone number of the person 
giving notice. 

(C) Identification of counsel. All no
tices shall include the name. address. 
and telephone number of the legal 
counsel. if any. representing the person 
giving notice. 

* 135.13 Timing of notice. 
No activn may be commenced under 

section 1449ial\ll or (al(2) until the 
plaintiff has given each of the appro
priate parties ::>ixty days notice of in
tent to file such an action. Actions 
concerning injection wells disposing of 
hazardous waste which allege jurisdic
tion solely under section 7002( c) of the 
Resource Conservation and Recovery 
Act may proceed immediately after no
tice to the appropriate parties. 
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FINDING AIDS 

A list of CFR titles, subtitles, chapters. subchapters and parts and an alphabet· 
ical list of agencies publishing in the CFR are included in the CFR Index and 
Finding Aids volume to the Code of Federal Regulations which is published sepa
rately and revised annually. 

Material Approved for Incorporation by Reference 
Table of CFR Titles and Chapters 
Alphabetical List of Agencies Appearing in the CFR 
List of CFR Sections Affected 
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Material Approved for Incorporation by Reference 
(Revised as of July 1, 2004) 

The Director of the Federal Reg·ister has approved urnler 5 lU:;.c_ 552(a) arnl 
1 CFR Part 51 the ineorporation by reference of the following publications. Thr,; 
list cont.ains only t.hose incorporations by reference effec:tive as of the revision 
date of this volume. Incorporations by rt>ference found vvithin a n:g-ulation arP 
effective upon the effective date of that regulation. For more information on 
incorporation by refe1·ence. ::iee the preliminary page::; of this volumP. 

40 CFR (PARTS 100 TO 1:-15) 
ENVIRONMENTAt PROTECTION AGENCY 

Agriculture Research Service, USDA 
J\vailable from: U.S. Environmental Protection Agency. Watr~r Ke
sourcc Center, Mail Code RC4100, 401 M Stred SW., Wa-;hington. 
DC 20460 

40 CFR 

/\griculture Handbook No. 703, Predicting Soil Erosion by Water: 122.26(b)(15)(i)(/\) 
1\ Guide to Conservation Planning With tlw Revised Universal 
Soil Loss Equation (RlJSLE), Chapter 2, pages 21-64 (Januarv 1997). 
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III National Indian Gaming Commission. Department of the Inte
rior (Parts 500--599) 

IV Office of Navajo and Hopi Indian Relocation (Parts 700-799) 

V Bureau of Indian Affairs, Department of the Interior, and Indian 
Health Service. Department of Health and Human Services 
<Part 900) 

VI Office of the Assistant Secretary-Indian Affairs, Department of 
the Interior (Parts 1000--1199) 

VII Office of the Special Trustee for American Indians, Department 
of the Interior (Part 1200l 

Title 26-lnternal Revenue 

I Internal Revenue Service. Department of the Treasury <Parts 1-
899) 

Title 27-Alcohol, Tobacco Products and Firearms 

I Alcohol and Tobacco Tax and Trade Bureau, Department of the 
Treasury (Parts 1-399) 

II Bureau of Alcohol, Tobacco, Firearms, and Explosives. Depart
ment of Justice (Parts 400--699) 
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Title 28-Judicial Administration 
C!rnp. 

I Department of Justice (Parts 0-299) 

III Federal Prison Industries. Inc .. Department of Justice (Parts 
300-399) 

V Bureau of Prisons. Department of Justice (Parts 500-599) 

VI Offices of Independent Counsel. Department of Justice (Parts 
600-699) 

VII Office of Independent Counsel (Parts 700-799) 

VIII Court Services and Offender Supervision Agency for the District 
of Columbia (Parts 800-899! 

IX National Crime Prevention and Privacy Compact Council (Parts 
900-999) 

XI Department of Justice and Department of State (Parts 1100-
1199) 

Title 29-Labor 

SUBTITLE A--OFFICE OF THE SECRETAHY OF L.'\BOR (PARTS 0-99) 

SCB'I'ITLE B-REC,CLATIO?\S REL:\TIKG TO LABOH 

I National Labor Relations Board <Parts 100-199) 

II Office of Labor-Management Standards. Department of Labor 
<Parts 200-299) 

III National Railroad Adjustment Board (Parts 300-399) 

IV Office of Labor-Management Standards. Department of Labor 
(Parts 400-499) 

V Wage and Hour Division. Department of Labor (Parts 500-899) 

IX Construction Industry Collective Bargaining Commission (Parts 
900-999) 

X National Mediation Board (Parts 1200-1299) 

XII Federal Mediation and Conciliation Service (Parts 1400-1499) 

XIV Equal Employment Opportunity Commission <Parts 1600-1699) 

XVII Occupational Safety and Health Administration. Department of 
Labor (Parts 1900-1999 1 

XX Occupational Safety and Health Review Commission (Parts 
2200-2499) 

XXV Employee Benefits Security Administration. Department of 
Labor <Parts 2500-2599) 

XXVII Federal Mine Safety and Health Review Commission <Parts 
2700-2799) 

XL Pension Benefit Guaranty Corporation <Parts 4000-4999) 

ntle 30-Mineral Resources 

I Mine Safety and Health Administration. Department of Labor 
<Parts 1-199) 

II Minerals Management Service, Department of the Interior 
(Parts 200-299 l 

III Board of Surface Mining and Reclamation Appeals. Department 
of the Interior <Parts 300-399) 
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Title 30-Minerol Resources-Continued 
Chap. 

IV Geological Survey, Department of the Interior (Parts 400-499) 

VII Office of Surface Mining Reclamation and Enforcement, Depart
ment of the Interior (Parts 700-999) 

Title 31-Money and Finance: Treasury 

SUBTITLE A-OFFICE OF Tm~ SECRETARY OF THE TREASURY (PARTS 
0-50) 

SUBTITLE B--REGlTLATIONS RELATING TO MO~EY AND FI'.'i'ANCE 

I Monetary Offices. Department of the Treasury (Parts 51-199) 

II Fiscal Service, Department of the Treasury <Parts 200-399\ 

IV Secret Service. Department of the Treasury (Parts 400-499) 

V Office of Foreign Assets Control. Department of the Treasury 
(Parts 500-599) 

VI Bureau of Engraving and Printing, Department of the Treasury 
(Parts 600-699) 

VII Federal Law Enforcement Training Center. Department of the 
Treasury (Parts 700-799) 

VIII Office of International Investment. Department of the Treasury 
<Parts 800-899) 

IX Federal Claims Collection Standards (Department of the Treas
ury-Department of Justice) (Parts 900--999) 

Title 32-National Defense 

snrrrTLE A-DEP.-'\HTMENT OF DEFl<~NsE 

I Office of the Secretary of Defense (Parts l ·399l 

V Department of the Army (Parts 400---699l 

VI Department of the Navy <Parts 700--799) 

VII Department of the Air Force <Parts 800----10991 
Sl'BT!TL!<2 B--Onn:H RJ:<;Gl LATIONS RELAT!l\'G TO NATIO!'iA.L DE

F'ENSJ:<: 

XII Defense Logistics Agency 1Parts 1200---1299l 

XVI Selective Service System <Parts 1600---1699 l 

XVIII National Counterintelligence Center (Parts 1800-1899) 

XIX Central Intelligence Agen<.:y <Parts 1900-1999) 

XX Information Security Oversight Office. National Archives and 
Records Administration (Parts 2000--2099) 

XXI National Security Council (Parts 2100-2199l 

XXIV Office of Science and Technology Policy <Parts 2400-2499> 

XXVII Office for Micronesian Status Negotiations (Parts 2700-2799) 

XXVIII Office of the Vice President of the United States <Parts 2800---
28991 

Title 33-Navigation and Navigable Waters 

I Coast Guard. Department of Homeland Security (Parts 1-199) 

II Corps of Engineers. Department of the Army (Parts 200-3991 
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Title 33-Navigation and Navigable Waters-Continued 
C:hap. 

IV Saint Lawrence Seaway Development Corporation. Department 
of Transportation <Parts 400--499) 

Title 34-Education 

SuBTrTLE A-OF'YICE OF TIU: SECRET.".RY. DEPAWfMKNT OF EDL'
CATIO!\ <PARTS 1--99) 

SUBTITLE B-REGCLAT!OXS OF THE OFFICES OF THE DEPART!\f!<;NT 

OF EffCCATJON 

I Office for Civil Rights, Department of Education <Parts 100-199) 

II Office of Elementary and Secondary Education. Department of 
Education <Parts 200-299) 

III Office of Special Education and Rehabilitative Services. Depart
ment of Education <Parts 300-399J 

IV Office of Vocational and Adult Education. Department of Edu
cation CParts 400-499J 

V Office of Bilingual Education and Minority Languages Affairs. 
Department of Education <Parts 500-599) 

VI Office of Postsecondary Education. Department of Education 
CParts 600-699) 

XI National Institute for Literacy cParts 1100-1199) 

SCBTITLE C-REGCLATIO:-.IS RELATING TO EDCCATIO!\ 

XII National Council on Disability CParts 1200-1299) 

Title 35-Panama Canal 

I Panama Canal Regulations <Parts 1-299) 

Title 36-Parks, Forests, and Public Property 

I National Park Service. Department of the Interior cParts 1-199) 

II Forest Service. Department of Agriculture cParts 200-299) 

III Corps of Engineers. Department of the Army (Parts 300-399) 

IV American Battle Monuments Commission (Parts 400-499) 

V Smithsonian Institution <Parts 500-599) 

VII Library of Congress (Parts 700-799) 

VIII Advisory Council on Historic Preservation (Parts 800-899) 

IX Pennsylvania Avenue Development Corporation <Parts 900--999) 

X Presidio Trust (Parts 1000--1099) 

XI Architectural and Transportation Barriers Compliance Board 
(Parts 1100--1199) 

XII National Archives and Records Administration (Parts 1200--1299) 

XV Oklahoma City National Memorial Trust <Part 1501) 

XVI Morris K. Udall Scholarship and Excellence in National Environ
mental Policy Foundation (Parts 1600--1699> 
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Chap. 
Title 37-Patents, Trademarks, and Copyrights 

I United States Patent and Trademark Office. Department of 
Commerce (Parts 1-199) 

II Copyright Office. Library of Congress (Parts 200--299l 

IV Assistant Secretary for Technology Policy, Department of Com
merce (Parts 400-4991 

V Under Secretary for Technology, Department of Commerce 
(Parts 500-599) 

Title 38-Pensions, Bonuses, and Veterans' Relief 

I Department of Veterans Affairs (Parts 0-991 

Title 39-Postal Service 

I United States Postal Service (Parts 1---999) 

III Postal Rate Commission (Parts 3000-3099) 

Title 40-Protection of Environment 

I Environmental Protection Agency (Parts 1-1099) 

IV Environmental Protection Agency and Department of Justice 
(Parts 1400-1499) 

V Council on Environmental Quality (Parts 1500-1599) 

VI Chemical Safety and Hazard Investigation Board <Parts 1600-
1699) 

VII Environmental Protection Agency and Department of Defense; 
Uniform National Discharge Standards for Vessels of the 
Armed Forces <Parts 1700-1799) 

Title 41-Public Contracts and Property Management 

SUBTITLI<; B-OTHER PROVISIONS RELA'l'ING TO PUBLIC CONTRACTS 

50 Public Contracts. Department of Labor (Parts 50-1-50-9991 

51 Committee for Purchase From People Who Are Blind or Severely 
Disabled (Parts 51-1-51-99) 

60 Office of Federal Contract Compliance Programs, Equal Employ
ment Opportunity, Department of Labor (Parts 60-1-60-999) 

61 Office of the Assistant Secretary for Veterans' Employment and 
Training Service, Department of Labor (Parts 61-1-61-999) 

SUBTITLE C-FEDERAL PROPERTY MANAGEMENT REGULATIONS 
SYSTEM 

101 Federal Property Management Regulations (Parts 101-1-101-99) 

102 Federal Management Regulation (Parts 102-1-102-299) 

105 General Services Administration (Parts 105-1-105-999) 

109 Department of Energy Property Management Regulations (Parts 
109-1-109-99) 

114 Department of the Interior (Parts 114-1-114-99) 

115 Environmental Protection Agency <Parts 115-1-115-99) 
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Title 41-Public Contracts and Property Management-Continued 
Chap. 

128 Department of Justice (Parts 128-1-128-99) 

SUBTITLED-OTHER PROVISIONS RELATI:\"G TO PROPERTY MANAGE
MENT [RESERVED] 

SUBTITLE E-FB:DERAL IKFORMATIOl\ RESOURCES MANAGEMEI'iT 
REGULATIONS SYSTE:vI 

201 Federal Information Resources Management Regulation (Parts 
201-1-201--99) [Reserved] 

SL'BTI'l'LE F-FEDEltAL TRAVEL REGCLATIO>! SYSTEM 

300 General <Parts 300-1-300-99) 

301 Temporary Duty <TDYJ Travel Allowances (Parts 301-1-301-99) 

302 Relocation Allowances <Parts 302-1-302-99> 

303 Payment of Expenses Connected with the Death of Certain Em
ployees <Part 303-70) 

304 Payment of Travel Expenses from a Non-Federal Source (Parts 
304-1-304-99) 

Title 42-Public Health 

I Public Health Service. Department of Health and Human Serv
ices (Parts 1-199J 

IV Centers for Medicare & Medicaid Services. Department of Health 
and Human Services (Parts 400-499> 

V Office of Inspector General-Health Care. Department of Health 
and Human Services (Parts 1000-1999) 

Title 43-Public Lands: Interior 

SUBTITLE A-OFFICE OF THE SECRETARY OF THE INTERIOR (PARTS 
1-199) 

SL'BTITLE B-REGCLATIONS RELATING TO PUBLIC LANDS 

I Bureau of Reclamation. Department of the Interior (Parts 200-
499) 

II Bureau of Land Management. Department of the Interior (Parts 
1000-9999) 

III Utah Reclamation Mitigation and Conservation Commission 
(Parts 10000-lOOlOJ 

Title 44-Emergency Management and Assistance 

I Federal Emergency Management Agency. Department of Home
land Security <Parts 0-399) 

IV Department of Commerce and Department of Transportation 
(Parts 400-499) 

Title 45-Public Welfare 

SUBTITLE A-DEPARTMENT OV HEALTH A'.\D HUMAN SERVICES 
(PARTS 1-199) 

SUBTITLE B-REGl'LATIONS RELATING TO Pt:BLIC WELFARE 
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Title 45-Public Welfare-Continued 
Chap. 

II Office of Family Assistance (Assistance Programs). Administra
tion for Children and Families, Department of Health and 
Human Services (Parts 200--299) 

III Office of Child Support Enforcement (Child Support Enforce
ment Program). Administration for Children and Families. 
Department of Health and Human Servicfls (Parts 30(}-399) 

IV Office of Refugee Resettlement. Administration for Children and 
Families. Department of Health and Human Services (Parts 
40(}-499) 

V Foreign Claims Settlement Commission of the United States. 
Department of Justice (Parts 50(}-599) 

VI National Science Foundation (Parts 600-699) 

VII Commission on Civil Rights (Parts 700---799> 

VIII Office of Personnel Management (Parts 80()..--899) 

X Office of Community Services, Administration for Children and 
Families, Department of Health and Human Services (Parts 
1000---1099) 

XI National Foundation on the Arts and the Humanities (Parts 
1100--1199) 

XII Corporation for National and Community Service (Parts 1200--
1299) 

XIII Office of Human Development Services, Department of Health 
and Human Services (Parts 1300-1399) 

XVI Legal Services Corporation (Parts 1600----1699) 

XVII National Commission on Libraries and Information Science 
(Parts 170(}-1799i 

XVIII Harry S. Truman Scholarship Foundation (Part,s 1800---18991 

XXI Commission on Fine Arts (Parts 2100- ·2199) 

XXIII Arctic Research Commission (Part 2301) 

XXIV James Madison Memorial Fellowship Foundation (Parts 2400--
2499) 

XXV Corporation for National and Community Service (Parts 2500---
25991 

Title 46-Shipping 

I Coast Guard. Department of Homeland Security (Parts 1---199J 

II Maritime Administration. Department of Transportation (Parts 
200--399) 

III Coast Guard <Great Lakes Pilotage\. Department of Homeland 
Security (Parts 40(}-499 i 

IV Federal Maritime Commission <Parts 500---5991 

Title 47-Telecommunication 

I Federal Communications Commission (Parts (}-199) 

II Office of Science and Technology Policy and National Security 
Council (Parts 200-299) 

535 



Title 47-Telecommunication-Continued 
Chap. 

III National Telecommunications and Information Administration, 
Department of Commerce (Parts 300--399) 

Title 48-Federal Acquisition Regulations System 

1 Federal Acquisition Regulation (Parts 1--99) 

2 Department of Defense <Parts 200--299) 

3 Department of Health and Human Services (Parts 300-399> 

4 Department of Agriculture (Parts 400-4991 

5 General Serviees Administration <Parts 500-5991 

6 Department of State (Parts 600-699) 

7 United States Agency for International Development (Parts 
700-799l 

8 Department of Veterans Affairs <Parts 800-899) 

9 Department of Energy (Parts 900-999) 

10 Department of the Treasury <Parts 1000--1099) 

12 Department of Transportation (Parts 1200--1299) 

13 Department of Commerce (Parts 1300-1399) 

14 Department of the Interior <Parts 1400-1499) 

15 Environmental Protection Agency <Parts 1500--1599> 

16 Office of Personnel Management, Federal Employees Health 
Benefits Acquisition Regulation (Parts 1600-1699) 

17 Office of Personnel Management (Parts 1700--1799) 

18 National Aeronautics and Space Administration (Parts 1800-
1899) 

19 Broadcasting Board of Governors (Parts 1900-19991 

20 Nuclear Regulatory Commission (Parts 2000-2099) 

21 Office of Personnel Management. Federal Employees Group Life 
Insurance Federal Acquisition Regulation <Parts 2100-2199) 

23 Social Security Administration (Parts 2300--2399) 

24 Department of Housing and Urban Development <Parts 2400-
2499) 

25 National Science Foundation <Parts 2500-25991 

28 Department of Justice <Parts 2800--28991 

29 Department of Labor (Parts 2900--2999) 

30 Department of Homeland Security, Homeland Security Acquisi
tion Regulation <HSAR) <Parts 3000-3099) 

34 Department of Education Acquisition Regulation <Parts 3400-
3499) 

35 Panama Canal Commission (Parts 3500--3599) 

44 Federal Emergency Management Agency (Parts 4400---4499) 

51 Department of the Army Acquisition Regulations <Parts 5100-
5199) 

52 Department of the Navy Acquisition Regulations (Parts 5200--
5299) 

53 Department of the Air Force Federal Acquisition Regulation 
Supplement <Parts 5300-5399) 
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Title 48-Federal Acquisition Regulations System-Continued 
Chap. 

54 Defense Logistics Agency, Department of Defense (Parts 5400--
5499) 

57 African Development Foundation <Parts 5700--5799) 

61 General Services Administration Board of Contract Appeals 
(Parts 6100--6199) 

63 Department of Transportation Board of Contract Appeals (Parts 
6300-6399) 

99 Cost Accounting Standards Board. Office of Federal Procure
ment Policy, Office of Management and Budget <Parts 9900--
9999l 

Title 49-Transportation 

SVBTITLE A-OFFICE OF THE SECRETARY OF TRANSPORTATIOK 
(PARTS 1-99) 

SUBTITLE B-OTHE!l REGULATIONS R~:LATING TO TRA'.'lSPORTATION 

I Research and Special Programs Administration, Department of 
Transportation (Parts 100-199) 

II Federal Railroad Administration, Department of Transportation 
(Parts 200-299) 

III Federal Motor Carrier Safety Administration, Department of 
Transportation <Parts 300--399) 

IV Coast Guard, Department of Homeland Security <Parts 400-4991 
V National Highway Traffic Safety Administration, Department of 

Transportation <Parts 500-599) 

VI Federal Transit Administration, Department of Transportation 
(Parts 600-699) 

VII National Railroad Passenger Corporation <AMTRAKl (Parts 
700-799) 

VIII National Transportation Safety Board <Parts 800-999) 
X Surface Transportation Board, Department of Transportation 

<Parts 1000-1399) 
XI Bureau of Transportation Statistics, Department of Transpor

tation <Parts 1400-1499) 
XII Transportation Security Administration. Department of Home

land Security <Parts 1500-1599) 

Title SO-Wildlife and Fisheries 

I United States Fish and Wildlife Service. Department of the Inte
rior <Parts l-199l 

II National Marine Fisheries Service, National Oceanic and Atmos
pheric Administration. Department of Commerce <Parts 200-
299) 

III International Fishing and Related Activities (Parts 300-399) 

IV Joint Regulations <United States Fish and Wildlife Service, De
partment of the Interior and National Marine Fisheries Serv
ice, National Oceanic and Atmospheric Administration, De
partment of Commerce); Endangered Species Committee Reg
ulations <Parts 400-499> 
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Title SO-Wildlife and Fisheries-Continued 
Chap. 

V Marine Mammal Commission (Parts 500-599) 

VI Fishery Conservation and Management. National Oceanic and 
Atmospheric Administration. Department of Commerce (Parts 
600--699) 

CFR Index and Finding Aids 

SubjectAgency Index 

List of Agency Prepared Indexes 

Parallel Tables of Statutory Authorities and Rules 

List of CFR Titles. Chapters. Subchapters. and Parts 

Alphabetical List of Agencies Appearing in the CFR 
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Alphabetical List of Agencies Appearing in the CFR 
(Revised as of July 1, 2004) 

Agency 

Administrative Committee of the Federal Register 
Advanced Research Projects Agency 
Advisory Council on Historic Preservation 
African Development Foundation 

Federal Acquisition Regulation 
Agency for International Development. United States 

Federal Acquisition Regulation 
Agricultural Marketing Service 
Agricultural Research Service 
Agriculture Department 

Agricultural Marketing Service 
Agricultural Rt;i;earch Service 
Animal and Plant Health Inspection Service 
Chief Financial Officer. Office of 
Commodity Credit Corporation 
Cooperative State Research. Education. and Extension 

Service 
Economic Research Service 
Energy. Office of 
Environmental Quality. Office of 
Farm Service Agency 
Federal Acquisition Regulation 
Federal Crop Insurance Corporation 
Food and Nutrition Service 
Food Safety and Inspection Service 
Foreign Agricultural Service 
Forest Service 
Grain Inspection. Packers and Stockyards Administration 
Information Resources Management. Office of 
Inspector General. Office of 
National Agricultural Library 
National Agricultural Statistics Service 
Natural Resources Conservation Service 
Operations. Office of 
Procurement and Property Management, Office of 
Rural Business-Cooperative Service 
Rural Development Administration 
Rural Housing Service 
Rural Telephone Bank 
Rural Utilities Service 
Secretary of AgTiculture. Office of 
Transportation. Office of 
World Agricultural Outlook Board 

Air Force Department 
Federal Acquisition Reg·ulation Supplement 

Air Transportation Stabilization Board 
Alcohol and Tobacco Tax and Trade Bureau 
Alcohol. Tobacco, Firearms, and Explosives, Bureau of 
AMTRAK 
American Battle Monuments Commission 
American Indians, Office of the Special Trustee 
Animal and Plant Health Inspection Service 
Appalachian Regional Commission 
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CFR Ti Cle. SulJt.itJe or 
ChaptPl' 

1. I 
32. I 
36. VIII 
22. xv 
48. 57 
22. II 
48. 7 
7. L IX. X. XI 
7. v 
5. LXXIII 
7. L IX. X. XI 
7. v 
7. III: 9. I 
7. xxx 
7. XIV 
7. XXXIV 

7. xxxvn 
7. XXIX 
7. XXXI 
7. VII. XVIII 
48. 4 
7. IV 
7. II 
9. III 
7. xv 
36. II 
7. VIII: 9. 11 
7. XXVII 
7. XXVI 
7. XLI 
7. XXXVI 
7. VI 
7. XXVIII 
7. XXXII 
7. XVIII. XLII 
7, XLII 
7. XVIII. XXXV 
7. XVI 
7. XVII. XVIII. XLII 
7. Subtitle A 
7. XXXIII 
7. XX.XVIII 
32. VII 
48. 53 
14. VI 
27. I 
27. II 
49. VII 
36. IV 
25, VII 
7. III: 9. I 
5. IX 



Architectural and Transportation Barriers Compliance Board 
Arctic Research Commission 
Armed Forces Retirement Home 
Army Department 

Engineers, Corps of 
Federal Acquisition Regulation 

Benefits Review Board 
Bilingual Education and Minority Languagei-; Affairs. Office of 
Blind or Severely Disabled. Committee for Purchase From 

People Who Are 
Broadcasting Board of Governors 

Federal Acquisition Reg·ulation 
Census Bureau 
Centers for Medicare & Medicaid Services 
Central Intelligence Agency 
Chief Financial Officer. Office of 
Child Support Enforcement, Office of 
Children and Families. Administration for 
Civil Rights, Commission on 
Civil Rights, Office for 
Coast Guard 
Coast Guard (Great Lakes Pilotagel 
Commerce Department 

Census Bureau 
Economic Affairs, Under Secretary 
Economic Analysis. Bureau of 
Economic Development Administration 
Emergency Management and Assistance 
Federal Acquisition Regulation 
Fishery Conservation and Manag·ement 
Foreign-Trade Zones Board 
Industry and Security, Bureau of 
International Trade Administration 
National Institute of Standards and Technology 
National Marine Fisheries Service 
National Oceanic and Atmospheric Administration 
National Telecommunications and Information 

Administration 
National Weather Service 
Patent and Trademark Office, United States 
Productivity, Technology and Innovation, Assistant 

Secretary for 
Secretary of Commerce. Office of 
Technology, Under Secretary for 
Technology Administration 
Technology Policy, Assistant Secretary for 

Commercial Space Transportation 
Commodity Credit Corporation 
Commodity Futures Trading Commission 
Community Planning and Development. Office of Assistant 

Secretary for 
Community Services, Office of 
Comptroller of the Currency 
Construction Industry Collective Bargaining· Commission 
Consumer Product Safety Commission 
Cooperative State Research, Education. and Extension 

Service 
Copyright Office 
Corporation for National and Community Service 
Cost Accounting Standards Board 
Council on Environmental Quality 
Court Services and Offender Supervision Agency for the 

District of Columbia 
Customs and Border Protection Bureau 
Defense Contract Audit Agency 
Defense Department 
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CFR T'.tle. SubtitlE' or 
C'llapt8l' 

36. XI 
45. XXIII 
5. XI 
32. v 
33. II: 36. III 
48. 51 
20. VII 
34. \C 
41. 51 

22. v 
48, 19 
15. I 
42. IV 
32. XIX 
7. xxx 
45. III 
45. II. III. IV. X 
45. VII 
34. I 
33, I: 46. I: 49, IV 
46, III 
44. IV 
15. I 
37. v 
1.5. VIII 
13. III 
44. IV 
48. 13 
50, VI 
15. IV 
15, VII 
15. III: 19. III 
15. II 
50. II. IV, VI 
15, IX: 50, II, III, IV, VI 
15, XXIII: 47. III 

15, IX 
37. I 
37. IV 

15. Subtitle A 
37. v 
15, XI 
37, IV 
14. III 
7, XIV 
5, XLI: 17. I 
24, V, VI 

45, x 
12, I 
29, IX 
5, LXXI; 16, II 
7. xxxiv 

37, II 
45, XII, XXV 
48. 99 
40, v 
28, VIII 

19, I 
32, I 
5. XXVI: 32, Subtitle A; 
40. VII 



Agency 

Advanced Research Projects Agency 
Air Force Department 
Army Department 

Defense Intelligence Agency 
Defense Logistics Agency 
Engineers. Corps of 
Federal Acquisition Regulation 
National Imagery and Mapping Agency 
Navy Department 
Secretary of Defense. Office of 

Defense Contract Audit Agency 
Defense Intelligence Agency 
Defense Logistics Agency 
Defense Nuclear Facilities Safety Board 
Delawa1·e River Basin Commission 
District of Columbia, Court Services and Offender Supervision 

Agency for the 
Drug Enforcement Administration 
East-West Foreign Trade Board 
Economic Affairs, Under Secretary 
Economic Analysis, Bureau of 
Economic Development Administration 
Economic Research Service 
Education, Department of 

Bilingual Education and Minority Languages Affairs, Office 
of 

Civil Rights. Office for 
Educational Research and Improvement. Office of 
Elementary and Secondary Education. Office of 
Federal Acquisition Regulation 
Postsecondary Education, Office of 
Secretary of Education, Office of 
Special Education and Rehabilitative Services. Office of 
Vocational and Adult Education, Office of 

Educational Research and Improvement, Office of 
Elementary and Secondary Education. Office of 
Emergency Oil and Gas Guaranteed Loan Board 
Emergency Steel Guarantee Loan Board 
Employee Benefits Security Administration 
Employees' Compensation Appeals Board 
Employees Loyalty Board 
Employment and Training Administration 
Employment Standards Administration 
Endangered Species Committee 
Energy, Department of 

Federal Acquisition Regulation 
Federal Energy Regulatory Commission 
Property Management Regulations 

Energy, Office of 
Engineers, Corps of 
Engraving and Printing, Bureau of 
Environmental Protection Agency 

Federal Acquisition Regulation 
Property Management Regulations 

Environmental Quality, Office of 
Equal Employment Opportunity Commission 
Equal Opportunity, Office of Assistant Secretary for 
Executive Office of the President 

Administration. Office of 
Environmental Quality, Council on 
Management and Budget. Office of 

National Drug Control Policy. Office of 
National Security Council 
Presidential Documents 
Science and Technology Policy, Office of 
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CFR Title. 8ubtit!P or 
Ch apt.er 

32. I 
32. VII 
32. V: 33, II: 36. III. 48. 
51 
32. I 
32. I. XII: 48, 54 
33. II: 36, III 
48, 2 
32. I 
32. VI: 48. 52 
32, I 
32, I 
32. I 
32. XII; 48. 54 
10.XVII 
18, III 
28. VIII 

21, II 
15. XIII 
37. v 
15. VIII 
13. III 
7. XXXVII 
5, Liii 
34, v 

34, I 
34. VII 
34. II 
48, 34 
34. VI 
34. Subtitle A 
34, III 
34. IV 
34. VII 
34. II 
13. v 
13, IV 
29, xxv 
20. IV 
5, v 
20, v 
20. VI 
50. IV 
5. XXIII; 10, II, III, X 
48. 9 
5, XXIV: 18, I 
41, 109 
7. XXIX 
33, II; 36, III 
31. VI 
5. LIV: 40, I. IV, VII 
48, 15 
41, 115 
7, XXXI 
5, LXII: 29, XIV 
24, I 
3. I 
5. xv 
40, v 
5, III, LXXVII: 14, VI; 
48, 99 
21, III 
32, XXI: 47, 2 
3 
32. XXIV: 47, II 



Ag en<::'\-' 

Trade Representative, Office of the United States 
Export-Import Bank of the United States 
Family Assistance, Office of 
Farm Credit Administration 
Farm Credit System Insurance Corporation 
Farm Service Agency 
Federal Acquisition Regulation 
Federal Aviation Administration 

Commercial Space Transportation 
Federal Claims Collection Standards 
Federal Communications Commission 
Federal Contract Compliance Programs, Office of 
Federal Crop Insurance Corporation 
Federal Deposit Insurance Corporation 
Federal Election Commission 
Federal Emergency Management Agency 

Federal Acquisition Regulation 
Federal Employees Group Life Insurance Federal Acquisition 

Regulation 
Federal Employees Health Benefits Acquisition Regulation 
Federal Energy Regulatory Commission 
Federal Financial Institutions Examination Council 
Federal Financing Bank 
Federal Highway Administration 
Federal Home Loan Mortgage Corporation 
Federal Housing Enterprise Oversight Office 
Federal Housing Finance Board 
Federal Labor Relations Authority. and General Counsel of 

the Federal Labor Relations Authority 
Federal Law Enforcement Training· Center 
Federal Management Regulation 
Federal Maritime Commission 
Federal Mediation and Conciliation Service 
Federal Mine Safety and Health Review Commission 
Federal Motor Carrier Safety Administration 
Federal Prison Industries, Inc. 
Federal Procurement Policy Office 
Federal Property Management Regulations 
Federal Railroad Administration 
Federal Register, Administrative Committee of 
Federal Register, Office of 
Federal Reserve System 

Board of Governors 
Federal Retirement Thrift Investment Board 
Federal Service Impasses Panel 
Federal Trade Commission 
Federal Transit Administration 
Federal Travel Regulation System 
Fine Arts, Commission on 
Fiscal Service 
Fish and Wildlife Service, United States 
Fishery Conservation and Management 
Food and Drug Administration 
Food and Nutrition Service 
Food Safety and Inspection Service 
Foreign Agricultural Service 
Foreign Assets Control, Office of 
Foreign Claims Settlement Commission of the United States 
Foreign Service Grievance Board 
Foreign Service Impasse Disputes Panel 
Foreign Service Labor Relations Board 
Foreign-Trade Zones Board 
Forest Service 
General Accounting Office 
General Services Administration 

Contract Appeals, Board of 
Federal Acquisition Regulation 
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Agency 

Federal Management Regulation 
Federal Property Manag·ement Regulations 
Federal Travel Regulation System 
General 
Payment From a Non-Federal Source for Travel Expenses 
Payment of Expenses Connected With the Death of Certain 

Employees 
Relocation Allowances 
Temporary Duty (TDY> Travel Allowances 

Geological Survey 
Government Ethics, Office of 
Government National Mortg·age Association 
Grain Inspection. Packers and Stockyards Administration 
Harry S. Truman Scholarship Foundation 
Health and Human Services. Department of 

Centers for Medicare & Medicaid Services 
Child Support Enforcement, Office of 
Children and Families. Administration for 
Community Services. Office of 
Family Assistance. Office of 
Federal Acquisition Regulation 
Food and Drug Administration 
Human Development Services, Office of 
Indian Health Service 
Inspector General (Health Care>. Office of 
Public Health Service 
Refugee Resettlement. Office of 

Homeland Security. Department of 
Coast Guard 
Coast Guard (Great Lakes Pilotag·e> 
Customs and Border Protection Bureau 
Federal Emerg·ency Management Agency 
ImmigTation and Customs Enforcement Bureau 
lmmigTation and Naturalization 
Transportation Security Administration 

Housing and Urban Development. Department of 
Community Planning and Development. Office of Assistant 

Secretary for 
Equal Opportunity, Offiee of Assistant Secretary for 
Federal Acquisition Regulation 
Federal Housing Enterprise Oversig-ht. Office of 
Government National Mortg-ag·e Association 
Housing-Federal Housing Commissioner, Office of 

Assistant Secretary for 
Housing, Office of. and Multifamily Housing· A::;sistance 

Restructuring, Office of 
Inspector General. Office of 
Public and Indian Housing. Office of Assistant Secretary for 
Secretary. Office of 

Housing-Federal Housing Commissioner, Office of Assistant 
Secretary for 

Housing-. Office of, and Multifamily Housing· Assistance 
Restructuring, Office of 

Human Development Services, Office of 
Immigration and Customs Enforcement Bureau 
ImmigTation and Naturalization 
Immigration Review, Executive Office for 
Independent Counsel. Office of 
Indian Affairs, Bureau of 
Indian Affairs, Office of the Assistant Secretary 
Indian Arts and Crafts Board 
Indian Health Service 
Industry and Security. Bureau of 
Information Resources Manag·ement. Office of 
Information Security Oversight Office, National Archives and 

Records Administration 
Inspector General 
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5. XVI 
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42. IV 
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45. II. III. IV. X 
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48. 3 
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45. XIII 
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46. III 
19. I 
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12. XVII 
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24. IV 

24. XII 
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24. IV 

45. XIII 
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8. v 
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15, VII 
7, XXVII 
32. xx 



Agriculture Department 
Health and Human Services Department 
Housing and Urban Development Department 

Institute of Peace, United States 
Inter-American Foundation 
Interior Department 

American Indians, Office of the Special Trustee 
Endangered Species Committee 
Federal Acquisition Regulation 
Federal Property Management Regulations System 
Fish and Wildlife Service, United States 
Geological Survey 
Indian Affairs, Bureau of 
Indian Affairs, Office of the Assistant Secretary 
Indian Arts and Crafts Board 
Land Management, Bureau of 
Minerals Management Service 
National Indian Gaming Commission 
National Park Service 
Reclamation, Bureau of 
Secretary of the Interior, Office of 
Surface Mining and Reclamation Appeals. Board of 
Surface Mining Reclamation and Enforcement. Office of 

Internal Revenue Service 
International Boundary and Water Commission, United States 

and Mexico, United States Section 
International Development, United States Agency for 

Federal Acquisition Regulation 
International Development Cooperation Agency. United 

States 
International Fishing and Related Activities 
International Investment. Office of 
International Joint Commission. United States and Canada 
International Organizations Employees Loyalty Board 
International Trade Administration 
International Trade Commission. United States 
Interstate Commerce Commission 
James Madison Memorial Fellowship Foundation 
Japan-United States Friendship Commission 
Joint Board for the Enrollment of Actuaries 
Justice Department 

Alcohol, Tobacco, Firearms, and Explosives, Bureau of 
Drug Enforcement Administration 
Federal Acquisition Regulation 
Federal Claims Collection Standards 
Federal Prison Industries, Inc. 
Foreign Claims Settlement Commission of the United 

States 
Immigration Review, Executive Office for 
Offices of Independent Counsel 
Prisons, Bureau of 
Property Management Regulations 

Labor Department 
Benefits Review Board 
Employee Benefits Security Administration 
Employees' Compensation Appeals Board 
Employment and Training Administration 
Employment Standards Administration 
Federal Acquisition Regulation 
Federal Contract Compliance Programs, Office of 
Federal Procurement Regulations System 
Labor-Management Standards, Office of 
Mine Safety and Health Administration 
Occupational Safety and Health Administration 
Public Contracts 
Secretary of Labor, Office of 
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24, XII 
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25. VII 
50, IV 
48. 14 
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30, IV 
25, I. V 
25, VI 
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43, II 
30, II 
25, III 
36, I 
43. I 
43. Subtitle A 
30, III 
30. VII 
26, I 
22, XI 

22, II 
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31, VIII 
22, IV 
5, v 
15, III; 19, III 
19, II 
5. XL 
45, XXIV 
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48. 29 
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41, 50 
29, II, IV 
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29, XVII 
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Age1H:y 

Veterans' Employment and Training Service. Offi< e of the 
Assistant Secretary for 

Wage and Hour Division 
Workers· Compensation Programs. Office of 

Labor-Management Standarcls. Office of 
Land Management, Bureau of 
Leg·al Services Corporation 
Library of Congress 

Copyright Office 
Local Television Loan Guarantee Board 
Management and Budg·et. Office of 

Marine Mammal Commission 
Maritime Administration 
Merit Systems Protection Board 
Micronesian Status Neg·otiations. Office for 
Mine Safety and Health Administration 
Minerals Management Service 
Minority Business Development Ag·ency 
Miscellaneous Agencies 
Monetary Offices 
Morris K. Udall Scholarship and Excellence in National 

Environmental Policy Foundation 
National Aeronautics and Space Admini;,tration 

Federal Acquisition Reg·ula ti on 
National Agricultural Library 
National AgTicultural Statistics Service 
National and Community Service. Corporation for 
National Archives and Records Administration 

Informati.on Security Oversight Office 
National Bureau of Standards 
National Capital Planning Commission 
National Commission for Employment Policy 
National Commission on Libraries and Information Science 
National Council on Disability 
National Counterintelligence Center 
National Credit Union Administration 
National Crime Prevention and Privacy Compact C'ouncil 
National Drug· Control Policy. Office of 
National Foundation on the Arts and the Humanities 
National Highway Traffic Safety Administration 
National Imagery and Mapping Agency 
National Indian Gaming Commission 
National Institute for Literacy 
National Institute of Standards and Technology 
National Labor Relations Board 
National Marine Fisheries Service 
National Mediation Board 
National Oceanic and Atmospheric Administration 
National Park Service 
National Railroad Adjustment Board 
National Railroad Passenger Corporation (AMTRAK) 
National Science Foundation 

Federal Acquisition Reg·ulation 
National Security Council 
National Security Council and Office of Science and 

Technology Policy 
National Telecommunications and Information 

Administration 
National Transportation Safety Board 
National Weather Service 
Natural Resources Conservation Service 
Navajo and Hopi Indian Relocation. Office of 
Navy Department 

Federal Acquisition Regulation 
Neighborhood Reinvestment Corporation 
Northeast Interstate Low-Level Radioactive Waste 

Commission 
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47. II 
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49. VIII 
15. IX 
7. VI 
25, IV 
32, VI 
48. 52 
24, xxv 
10. XVIII 



Ai;enc:y 

Nuclear Regulatory Commission 
Federal Acquisition Regulation 

Occupational Safety and Health Administration 
Occupational Safety and Health Review Commission 
Offices of Independent Counsel 
Oklahoma City National Memorial Trust 
Operations Office 
Overseas Private Investment Corporation 
Panama Canal Commission 
Panama Canal Regulations 
Patent and Trademark Office, United States 
Payment From a Non-Federal Source for Travel Expenses 
Payment of Expenses Connected With the Death of Certain 

Employees 
Peace Corps 
Pennsylvania Avenue Deve'lopment Corporation 
Pension Benefit Guaranty Corporation 
Personnel Management, Office of 

Federal Acquisition Regulation 
Federal Employees Group Life Insurance Federal 

Acquisition Regulation 
Federal Employees Health Benefits Acquisition Regulation 

Postal Rate Commission 
Postal Service, United States 
Postsecondary Education, Office of 
President's Commission on White House Fellowships 
Presidential Documents 
Presidio Trust 
Prisons, Bureau of 
Procurement and Property Management, Office of 
Productivity, Technology and Innovation. Assistant 

Secretary 
Public Contracts. Department of Labor 
Public and Indian Housing, Office of Assistant Secretary for 
Public Health Service 
Railroad Retirement Board 
Reclamation, Bureau of 
Refugee Resettlement. Office of 
Regional Action Planning Commissions 
Relocation Allowances 
Research and Special Programs Administration 
Rural Business-Cooperative Service 
Rural Development Administration 
Rural Housing Service 
Rural Telephone Bank 
Rural Utilities Service 
Saint Lawrence Seaway Development Corporation 
Science and Technology Policy. Office of 
Science and Technology Policy. Office of. and National 

Security Council 
Secret Service 
Securities and Exchange Commission 
Selective Service System 
Small Business Administration 
Smithsonian Institution 
Social Security Administration 
Soldiers' and Airmen's Home, United States 
Special Counsel, Office of 
Special Education and Rehabilitative Services, Office of 
State Department 

Federal Acquisition Regulation 
Surface Mining and Reclamation Appeals, Board of 
Surface Mining Reclamation and Enforcement. Office of 
Surface Transportation Board 
Susquehanna River Basin Commission 
Technology Administration 
Technology Policy, Assistant Secretary for 
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7, XVI 
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17, II 
32, XVI 
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48, 6 
30, III 
30, VII 
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18. VIII 
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37, IV 



Technology, Under Secretary for 
Tennessee Valley Authority 
Thrift Supervision Office. Department of the Trea~mry 
Trade Representative, l!nited States. Office of 
Transportation, Department of 

Commercial Space Transportation 
Contract Appeals. Board of 
Emergency Management and Assistanl'e 
Federal Acquisition Regulation 
Federal Aviation Administration 
Federal Highway Administration 
Federal Motor Carrier Safety Administration 
Federal Railroad Administration 
Federal Transit Administration 
Maritime Administration 
National Highway Traffic Safety Admimstration 
Research and Special Programs Administration 
Saint. Lawrence Seaway Development Corporation 
SecrE'tary of Transportation. Office of 
Surface Transportation Board 
Transportation Statistics Bureau 

Transportation, OfficE> of 
Transportation Security Administration 
Transportation Statistics Bureau 
Travel Allowances. Temporary Duty (TDYl 
Treasury Dt>partment 

Alcohol and Tobacco Tax and Trade Bureau 
Community Development Financial In,;titution::- Fund 
Comptroller of the Cunency 
Cust.oms and Border Protection Bureau 
Engraving and Printing·. Bureau of 
Federal Acquisition Reg·ulation 
l<'ederal Law Enforcement Training Center 
Fiscal Service 
Foreign Assets Control. Office of 
Internal Revenue Service 
International Inve;;tment. Office of 
Monetary Offices 
Secret Service 
Secretary of the 'l'l'ea;:;urv. Office of 
Thrift Supervision. Office of 

Truman. Harry S. Scholarship Foundation 
United States and Canada, International Joint Commission 
United States and Mexico. International Boundary and \Vater 

Commission. United States Section 
Utah Reclamation Mitigation ancl Conservation Commission 
Veterans Affairs Department 

Fecleral Acquisition Regulation 
Veterans· Employment and Training Service. Office of the 

Assistant Secretary for 
Vice President of the United States. Office of 
Vocational and Adult Education. Office of 
Wage and Hour Division 
Water Resources Council 
Workers· Compensation Programs. Office of 
Worlcl AgTicultural Outlook Board 
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List of CFR Sections Affected 
All changes in this volume of the Code of Federal Regulations which 

were made by documents published in the FEDERAL REGISTER since Jan
uary 1, 2001. are enumerated in the following· Ust. Entries indicate the 
nature of the chang·es effected. Page numbers refer to FEDERAL REGISTER 
pag·es. The user should consult the entries for chapters and parts as well 
as sections for revisions. 

Title 40 was established at 36 FR 12213, June 29. 1971. For the period be
fore January 1. 2001. see the "List of CFR Sections Affected. 1964--1972. 
1973-1985, and 1986--2000." published in 10 separate volumes. 
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Chapte1· I 

2001 
66 FR 
Pag-r• 

Chapter Nomenclature change ..... 34375 
Technical corrections .................. 34376 

112.20 (a)( 4 )(iii l amended ............... 34560 
112 Appendices E and F amend-

ed ............................................. 34561 
122.21 (r)added .............................. 65337 
122.44 Regulation at 65 FR 43661 

eff. 4-30--03 ................................. 53048 
(b)(3) added .................................. 65337 

123.25 (a)(36) revised ...................... 65338 
123.44 Regulation at 65 FR 43661 

eff. 4-30-03 ................................. 53048 
124. 7 Regulation at 65 FR 43661 eff. 

4-30-03 ........ ' ' ' . ' ......................... 53048 
124.8 Regulation at 65 FR eff. 4-30-

03 ................ ' ................. '.'.' ....... 53048 
124.10 (d)(l)(ix) redesignated as 

(d)(l)(x): new (d)(l)(ixl 
added ........................................ 65358 

125.80-125.89 (Subpart Il Heading 
removed: new heading and sec-
tions added ............................... 65338 

130.0-130.7 (Subpart Al Regula-
tion at 65 FR 43662 eff. 4-30-
03 .............................................. 53048 

130.1 Regulation at65 FR 43662 eff. 
4-30-03 ...................................... 53048 

130.2 Regulation at 65 FR43662 eff. 
4-·30-03 ...................................... 53048 

130.3 Reg·ulation at 65 FR 43662 eff. 
4-30--03 ...................................... 53048 

130.4 Regulation at 65 FR 43662 eff. 
4-30-03 ...................................... 53048 

130.5 Regulation at 65 FR 43662 eff. 
4-30-03 ............... ' . ' .................... 53048 

40 CFR-Continued ti6 Fi{ 

Chapter I- -Continued 
130.6 Regulation at 65 FR 43662 eff. 

4--30--03 ................................ ' ' ' .. 53048 
130.7 (d)lll amended: Regulation 

at 65 FR 43663 eff. 4-30-03 ............ 53048 
130.8 Regulation at 65 FR 43662 eff. 

4-30-03 ...... ' ' . ' ........................... 53048 
130.9 Regulation at 65 FR 43662 eff. 

4-30-03 ...................................... 53048 
130.10-130.11 (Subpart Bl Regula-

tion at. 65 FR 43662 eff. 4-30-
03 ....... ' . ' .................................... 53048 

130.10 Regulation at 65 FR 43662 
and 43663 eff. 4- 30--03 .................. 53048 

130.11 Reg·ulation at 65 FR 43662 
and 43664 eff. 4-30-03 .................. 53048 

130.12 Regulation at 65 FR 43662 
eff. 4-30-03 ................................. 53048 

130.15 Reg·ulation at 65 FR 43662 
eff. 4--30-03 ................................. 53048 

130.20-130.37 (Subpart C\ Regula-
tion at 65 FR 43664 eff. 4-30-
03 ....... ' . ' ' ................. ' ................. 53048 

130.50-130.51 <SubpartD\ Regula
tion at 65 l'~R 43662 and 43670 eff. 
4--30-03 ...................................... 53048 

130.50 Regulation at 65 FR 43662 
and 43670 eff. 4-30-03 . . . . . . . . . . . .. . .. 53048 

130.51 Regulation at 65 FR 43662 
eff. 4 30--03 ................................ 53048 

130.60-130.64 (Subpart El Regula-
tion at 65 FR 43662 eff. 4 30-
03 ........... ' .................. ' .............. 53048 

130.60 Regulation at 65 FR 43662 
eff. 4 30-03 ................................. 53048 

130.61 Regulation at 65 FR 43662 
and 43670 eff. 4-30-03 .................. 53048 
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40 CFR (7-1-04 Edition) 

40 CFR-Continued 60 FH 40 CFR-Continued 68 FH 

Chapter I-Continued 
130.62 Regulation at 65 FR 43662 

eff. 4-30-03 ................................. 53048 
130.63 Regulation at 65 FR 43662 

eff. 4-30-03 ................................. 53048 
130.64 Regulation at 65 FR 43662 

and 43670 eff. 4-30-03 .................. 53048 
131.38 (b)(l) table amended; 

(b)(2)(ii) revised .......................... 9961 

40 CFR 
Chapter I 

2002 
67 FH 
Page 

105 Added ....................................... 6142 
112.1-112.7 (Subpart A) Subpart 

designation added; revised ........ 47140 
112.8-112.11 (SubpartB) Added ..... 47146 
112.12-112.15 (Subpart Cl 

Added ....................................... 47149 
112.20-112.21 (Subpart D) Sub

part designation and heading 
added ........................................ 47151 

112.20 (h) amended ........................ 47151 
112 Appendices C, D and F 

amended ................................... 47152 
122.26 (c)(l)(i)(E)(4) correctly re

vised; (c)(2) correctly removed; 
CFR correction .......................... 4675 

( c)(l) introductory text and 
(i)(E)(4) correctly revised; 
(c)(2) correctly removed: 
(d)(2)(iii) introductory text 
corrected; CFR correction ........ .42501 

124.15 (a) corrected; CFR correc-
tion .......................................... 30811 

124.56 (b)(l)(vi) correctly revised; 
CFR correction ......................... 30811 

125.83 Amended ............................. 78954 
125.84 (b)(4)(ii), (iii), (5)(ii), 

(c)(3)(ii), (iii), and (d)(ll re-
vised ......................................... 78954 

125.85 (a)(2) and (3) revised ............. 78955 
125.89 (b)(2) revised ....................... 78955 
131.33 (b) revised ........................... 11248 
131.36 ( d)(7) removed ..................... 68041 

(d)(2)(ii) table, (3)(ii) table, (5)(ii) 
table and (9)(ii) table revised 
................................................. 71846 

2003 
40 CFR 
Chapter I 
112.3 (a) and (b) revised; in-

fi8 F'R 
Page 

terim ......................................... 1351 

Page 
Chapter I-Continued 

(aJand(b)revised ......................... 18894 
112 Appendix F corrected; CFR 

correction .................................. 4385 
122.21 (a)(l) amended; (i)(l) re-

vised .......................................... 7265 
122.23 Revised ................................ 7265 
122 .26 ( e J(8) revised ....................... 11329 
122.28 <b)(2)(ii)amended ................. 7268 
122.42 (eJadded ............................... 7268 
122.44 Regulation at 65 FR 43661 

withdrawn ................................ 13614 
122 Appendix B removed ................. 7269 
123.36 Added ................................... 7269 
123.44 Regulation at 65 FR 43661 

withdrawn ................................ 13614 
124.7 Regulation at 65 FR 43661 

withdrawn ................................ 13614 
124.8 Regulation at 65 FR 43661 

withdrawn ................................ 13614 
125.83 Regulation at 67 FR 78954 

withdrawn ................................ 14164 
Amended: eff. 7-21-03 .................... 36754 

125.84 Regulation at 67 FR 78954 
with drawn ................................ 14164 

(b)(4)(ii). (iii), (5)(ii), (C)(3)(ii), 
<iii) and ( d)(l) revised; eff. 7-21-
03 .............................................. 36754 

125.85 Regulation at 67 FR 78955 
withdrawn ................................ 14164 

< a)(2) and (3) revised; eff. 7-21-03 
................................................. 36755 

125.89 Regulation at 67 FR 78955 
withdrawn ................................ 14164 

130.0-130.7 <Subpart A) Regula-
tion at 65 FR 43662 with-
drawn ....................................... 13614 

130.1 Regulation at 65 FR 43662 
withdrawn ................................ 13614 

130.2 Regulation at 65 FR 43662 
withdrawn ................................ 13614 

130.4 Regulation at 65 FR 43662 
withdrawn ................................ 13614 

130.5 Regulation at 65 FR 43662 
withdrawn ................................ 13614 

130.6 Regulation at 65 FR 43662 
withdrawn ................................ 13614 

130.7 Regulation at 65 FR 43663 
withdrawn ................................ 13614 

130.8 Regulation at 65 FR 43662 
withdrawn ................................ 13614 

130.9 Regulation at 65 FR 43662 
withdrawn ................................ 13614 

130.10-130.11 <Subpart BJ Regula-
tion at 65 FR 43662 with-
drawn ....................................... 13614 
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Chapter I-Continued 
130.10 Regulation at 65 FR 43662 

and 43663 withdrawn .................. 13614 
130.11 Regulation at 65 FR 43662 

and 43664 withdrawn .................. 13614 
130.12 Regulation at 65 FR 43662 

withdrawn ................................ 13614 
130.15 Regulation at 65 FR 43662 

withdrawn ................................ 13614 
130.20--130.37 (Subpart C> Regula-

tion at 65 FR 43664 with-
drawn ....................................... 13614 

130.50--130.51 (Subpart Dl Regula-
tion at 65 FR 43662 with-
drawn ....................................... 13614 

130.50 Regulation at 65 FR 43662 
and 43670 withdrawn .................. 13614 

130.51 Regulation at 65 FR 43662 
and 43670 withdrawn .................. 13614 

130.60-130.64 (Subpart El Regula-
tion at 65 FR 43662 with-
drawn ....................................... 13614 

130.60 Regulation at 65 FR 43662 
withdrawn ................................ 13614 

( -, 
) 
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130.61 Regulation at 65 FR 43662 
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and43670 withdrawn .................. 13614 
130.62 Regulation at 65 FR 43662 

withdrawn ................................ 13614 
130.63 Regulation at 65 FR 43662 

withdrawn ................................ 13614 
130.64 Regulation at 65 FR 43662 

and 43670 withdrawn .................. 13614 
131.1 (al removed .......................... 62744 
131.34 Added .............................. 40442 
131.38 (b)(l >amended ................... 62747 
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