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EPA Employment Civil Rights Training

Purpose and Objectives

The purpose of the next two days of training is to provide a basic understanding of
EEO laws and regulations as well as an understanding of management officials’
general EEO responsibilities.-

At the completion of this cbu;rsc, participants will be able to:

1.

2.

Understand the basics of EEO law and theories of discrimination;
Understand the 1614 regulations and federal sector EEO process;

Recognize ways to avoid decision-making Wthh will lead to the filing

“of a discrimination complamt

Get a better understanding of the benefits of ADR;
Becorme aware of their obligations,und;er the Rehabilitation Act;

Understand their obligations with respect to eliminating and preventing
workplace harassment and retaliation;
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EPA Employment Civil Rights Trammg

Employmmt Civil nghts Trammg
for Supervisors and Managers

AGENDA Day One

9:00 - 9:45 am Welcome, Introduction, Logistics and Quiz
9:45 - 10:30 a. m. ‘History and Overview of EEO Laws -
10:30 - 10:45 am. Break |

- 10:45 - 12: OO p-m. H1story and Overwew of EEO Laws cont.

12:00 - 1:00 p.m. Lunc:h
1:00 - 1:30 pm Discrirrﬁnation Based on Séxﬁal' Orientétion
11:30 - 2:30 pm.. B Overview of the Federal E‘EO. Cofnplaint Process
27:30 -2:45 pm. Break |
2:45 - 3:30 p.m. Ovemew of the Federal EEO Complamt Process cont.
3:30 - 4:15 p.m. ‘Alternative D1spute Resolu‘uon in the Federal EEO
Complaint Process -
: 415 - 4:45 p.m. i Mediation Video |
4:45 - SfOO.p.m. | Wrap-up and Review
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Employment Civil nghts Tralnmg | o
for Supervisors and Managers | '

&

AGENDA: Day Two
9:00 - 9:15 a.m. Welcome and Recap of Day One |
9:15-10:30 am. EPA’s General EEO Program Respdnsibilities

"10:30 - 10:45 a.m. Break

10:45 - 12:15 p.m. Management’s Responsibilities: Under the Rehabilitation Act

of 1973
12:15 - 1:15 p.m. Lunch
1:15 - 2:45 p.m. Management’s Respons1b111tles Identifying, Preventmg
-and Eliminating Workplace Harassment
2:45 - 3:00 p.m. ~ Break
3:00 - 4:00 p.m. Management’s Responsibilities: Preventing Retaliation
4:00 - 5:00 p.m. Wrap-up, Evaluations, Quiz | |
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: History Of Employment Civil Rights Legislation

OVERVIEW OF THE HISTORY OF i
EMPLOYM[EN T CIVIL RIGHT S
-~ INTHE FEDERAL SECTOR ‘

¥
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History Of Employxﬂent Civil Rights Legislation

DESK REFERENCE GUIDE

History of Employment Civil Rights Legislation

XIL Title VII of the Civil Rights Act of 1964

By far, the most well known civil rights legislation regulating
employment discrimination is the Civil Rights Act of 1964, as amended.
This legislation also provided the framework for subsequent civil rights
legislation, including the Rehabilitation Act and the Age Discrimination
in Employment Act. ' ' ' ’

The Civil Rights Act has several sections, one of which is Title VIL
Title VII prohibits employment discrimination because of race, sex,

. color, religion and national origin in recruitment, hiring, wages,

assignment, promotions, benefits, discipline, discharge, layoffs and
almost every aspect of employment. -

On June 19, 1964, after the longest debate in its néarly 180 year history

(83 days/534 hours), the Senate passed the Civil Rights Act of 1964.
Thirteen days later, the U.S. House of Representatives passed the bill
with all the Senate’s amendments and it was signed into law. The law
excluded the federal government from the definition of “employer,”

* however, it contained a proviso that all employment actions were to be

free of discrimination and authorized the President to issue appropriate
Executive Orders. | ‘ ’

In 1965, Executive Order 11246 gave the U.S. Civil Service
Commission authority to issue regulations dealing with charges of
discrimination. The regulations issued in 1966 gave federal employees
for the first time, formal procedures for filing complaints of
discrimination. The regulations also required agencies to both correct
discriminatory practices and to develop affirmative action programs.
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In 1972, Congress amended Title VII to add Section 717 which, for the
first time, included employees of the federal executive agencies within
the coverage of the statute.” Jurisdiction for the implementation of
Section 717 was originally placed with the Civil Service Commission,
which was given certain powers to require agency compliance with its

_ regulations and directives, including the power to award back pay as

well as all other relief necessary to make claimants whole. A clear right
to judicial remedy was also established by Section 717(c).

In 1979, the Reorganization Plan Number 1 of 1978, transferred
jurisdiction of Section 717 from the Civil Service Commission to the
Equal Employment Opportunity Commission (EEOC).

Simultaneously, the Civil Service Reform Act of 1978 abolished the
Civil Service Commission and separated its functions between two new
agencies, the Office of Personnel Management (OPM) to carry out the
management functions and the Merit Systems Protection Board (MSPB)
was given the adjudicatory functions.

The Civil Service Reform Act gave EEOC sole jurisdiction over “pure”
EEO cases, in other words; cases in which only discrimination issues
were raised or where no appeal rights to the MSPB existed by law.
MSPB was given concurrent authority over all adverse action and
appeals of “pure” EEO cases as well as the exclusive jurisdiction of

- procedural violations or other issues under the civil service regulations,

where it would have had jurisdiction in the absence of the discrimination
claim. EEOC review of MSPB decisions is limited to the EEO claims.
The Act preserved the right to a judicial de novo review over all EEO
claims regardless of the administrative body that issued it.

The U.S. Supreme Court continues to interpret and define Title VII. A
few of the more notable decisions include:
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Hlstory Of Employment Civil Rights Leglslatlon '

¢ McDonnelZ Douglas v.- Green - Supreme Court defined and
explained the order and proof necessary for an employment
,dlscnrmnatlon case.

4 New York Gaslight Club, fnc. v. Carey - Supreme Court held that
- federal employees and applicants could recover attorney’s fees for
time spent in the administrative process.

®  Meritor Savings Bank v. Vinson - Supreme Court held that
~ unwelcome sexual conduct that constitutes sexual harassment
“constitutes a violations of Title VIL

Discrimination because of sex has been specifically prohibited since the
passage of the Civil Rights Act. However, early case law found that
pregnancy classifications were not based on sex. In General Electric
Co. v. Gilbert, the Supreme Court found that an employer sponsored
d1sab111ty insurance plan that excluded pregnancy from coverage was not
- discrimination because of sex because the program divided individuals
into two groups - pregnant individuals and non-pregnant individuals.
However, in 1978, Congress amended Title VII with the Pregnancy
Discrimination Act when it specifically stated that the term “because of
sex” included pregnancy, childbirth or related medical conditions.

In 1991, Congress passed the Civil Rights Act of 1991 which, amongv

- other things, amended Title VII to provide successful plalntlffs the

ab111ty to recover ¢ ompensatory damages.

I The Equal Pay Act of 1963

The . Equal Pay Act was the first 51gmﬁcant natlonal civil nghts
legislation that focused on employment discrimination. The legislation
protects men and women who perform substantially similar work in the

- same estabhshment from sex-based wage discrimination.
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As more and more women Went to work during World War II a gap
between pay scales of men versus women became clearly evident.
Women in unions, churches and other women’s organizations all joined
forces to pressure Congress to enact pay equ1ty leglslatlon during the:
post war period.

" Between 1950 and 1960, women With full time jobs earned on average

between 59-64 cents for every dollar their male counterparts earned for
working in the same job. In fact, until the early 1960's newspapers
published separate job listings for men and women. In some cases, ads

ran identical jobs under male and female listings - but with separate pay - -

scales. Women were often paid less than men on the theory that women

did not have to support a household and that their work was somehow

less valuable than that of men.

In June 1963, Congress passed the Equal Pay Act, as an amendment to.
the Fair Labor Standards Act. With the passage of the Equal Pay Act,
it became 111egal to pay women lower rates for the same job strictly on
the basis of their sex.. As with T1t1e VII, courts further defined and
strengthened the statute.

After the Equal Pay Act was passed, women’s labor force participatien “
rate increased, while growing numbers of women sought to expand their
education. '

Between June 11, 1964 (the effective date of the Equal Pay Act), and
January 1971, a total of back wages amounting to over $26 million were
found by the Department of Labor compliance officers to be due to
nearly 71, 000 workers, mostly women. Four years later, that amount
grew to over $125 million due to-over 220, OOO workers

In 1972, the protectmns of the Equal Pay Act were extended to
executive, administrative, professional and outside sales employees. In
1974, it was extended to public sector workers in the states, as well as
their political subdivisions. :
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Although the wage gap has narrowed since the Equal Pay Act, women s
pay has not changed substantially. -

III The Rehabllltatlon Act of 1973

Section 501 of the Rehabilitation Act of 1973 prohibits the federal -
government as an employer from discriminating against qualified

' individuals with disabilities. The Act also requires that the federal

government be a “model employer,” and that it take afﬁrmatlve steps to

' h1re qualified individuals with d1sab1ht1es

- The federal gove rnment s involvement with issues relating to the

disabled largely began after World War I, in response to the number of
individuals returning from the war w1th disabilities. '

Tndividuals with dlsablhtles have been excluded from the mainstreamin -

society and denied the same opportunities given to individuals without
disabilities. Exclusion from employment results from society judging
individuals based upon their inabilities rather than their capabilities.

Prior to the enactment of the Rehabilitation Act in. 1973, Congress
recognized that only 800,000 of the approximately 22 million physically
disabled individuals were employed in the United States. However,
Congress also determined that 14 million of these individuals would

- work if provided with the opportunity. In that regard, Congress found

that discrimination, not a lack of training or incentive, prevented
individuals with disabilities from finding and maintaining employment.

Until Congress amended Section 501 to include a private right of action,

most courts held that Section 501 could not be enforced through the
courts. However, in 1978, Congress amended Section 501 to include the
same remedies as the Civil Right Act of 1964,

IV Age Discrimination in Employment Act
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The Age Discrimination in Employment Act prohibits job discrimination
against private sector workers between the ages of 40-70 years, and all
workers over age 40 in the federal workforce. Specific discrimination
prohibited covers hiring, discharging, training and classifying.

The drafters of the ADEA ‘1egislation' focused on the enforcement
scheme of Title VII, as well as the remedial sections of the Fair Labor -
Standards Act. The final legislation that passed in 1967 and was signed

" into law by President Lyndon Johnson prohibited discrimination on the

basis of age against private sector employees within the protected age'
group of 40-65 years. : :

In 1974, the ADEA was amended to extend coverage for federal and
state employees. -Subsequent amendments raised the ceiling to 70 years
for private sector employees, and removed the upper age limit for
federal employees.

A" Conclusion

Equal employment opportumty is the law in this country. History shows
that without it many individuals would be deprived of a fair chance at
earning a salary due to prejudice and discrimination. Management
officials, must ensure that they, as well as those they supervise, comply

- with the law. Learning the history behind why these laws were passed

helps tounderstand these duties. The following training will discuss the

specific respon81b111t1es and duties of management officials.

EPA Employment Civil Rights Training Manual .' Page 16




- History Of Employment Civil Rights Legislation

Notes: Hlstory of Employment ClVll
Rights Leglslatmn
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- Overview of EEO ans

Overview of EEO Laws v

Identifying Discrimination
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Laws Enforced by the EEOC |
B Title VII of the Civil Rights Act of 1964 |

Age Discrimination in Employment Act of
1967 (ADEA) |

K
|Il The Rehabilitation Act of 1973
N

The Equal Pay Act of 1963
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 QOverview of EEO Laws

. 'HTLE VI OF THE CIVIL 1
__RIGHTS ACT OF 1964 |

| Race & Color

- @8  National Origin

Religion o

Sex

EPA Employment Civil Rights Training Manual Page 21




EPA Employment Civil Rights Training

ADEA

l Prohibits dlscrlmma‘uon on the basis of
age against individuals forty and over.
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0verv-iew of EEO Laws -

The

Rehabilitation Act

Prohibits discrimination on the basis'of disability.

Prohlblts dlscrlrmnatlon on the basis of being -
assoc1ated with someone Wlth a dlsablhty
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'Equal Pay Act

Focuses on sex discrimination in wages.

Violation established if it is shown that§
unequal wages are paid to individuals of §
different genders doing substantially equal |
work under similar conditions for the same
agency.
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__ Overview of EEO Laws

Three bas}c'elemeﬁts of a complaint of diScyimination are:
 BASIS
ADVERSE ACTION

INJURY |

‘ E}e ents of a Case

EPA Employment Civil Rights Training Manual
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| SCéll&l‘iO | #1

John, a 43-year-old office employee receives a
“satisfactory” rating from his supervisor, Paul, who is 25.
John learns from Sam, who is even younger than Paul, §
that Sam received an “outstanding” evaluation. John j
| thinks that Paul doesn’t hke him because he is much

older than Sam.
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o J enmfer but not to Robert. There have been many times |

Overview of EEO Laws

‘ SCEﬂéFiO #2 7

Sarah is Rob‘ert’s supervisor. Evéry’moming, Sarah
‘| would walk through the room where Robert worked and
would say “hi” to Robert’s co-workers, Jane, Janet, and §

/| when Robert went to Sarah’s office to ask a question and §§
found her deep in conversation with Jane, Janet and
Jennifer. Robert files a complaint, alleging that Sarah [
| discriminated against him on the basis of sex because she
does not communicate with him as much as w1th his
female co—workers ' ,

Has Robert been sub]ected to an adverse
N, dction?

" Has Robert been mjured 2
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Disparate Impaet

The complainant alleges that an agency’s neutral B
policy or practice adversely affects a protected class

The burden shifts to the agency to show busmess ?
necess1ty

| The complainant may rebut business necess1ty by ,
showing other means available to achieve the same £
objective with less dlscrlmmatory lmpact
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. Overview of EEO Laws

Scenario #4 .

|As the area around. the facility became
increasingly populated with recent immigrants,
| the manager decided to implement a grammar test
for applicants to all positions. Nguyen applied for

| a custodial position, took and failed the grammar
| test, and was demed a posmon

| On what baszs nghz‘ Nguyen allege
dzscrzmmaz‘wn 2 |

How would he go about proving it? |
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Religi'on._ and Reasoné‘ibl!e'Aéécmquation

* | ™ Under Title VII, an agency has a duty of reasonable [
accommodation for sincerely held religious beliefs
and practices unless to do so would cause an undue §
hardship. |

M Interms of religious accornmodatlon undue hardshlp can
mean a significant cost or other non-cost factors, such as |
office dlsruptmn B
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- Overview of EEQ Laws

' ‘~--,Scen'ariio #s

Elaine, who is Roman Catholic, requested Good §
Friday off so that she could go to church. §
Andrew, also a Roman Catholic, denied her fj
|request, telling her that the church did not§
require that Catholics refram from work onfl
Good Fnday ,

"< \. If Andrew also denied a request from
2=, Rhonda, who wanted to leave early to

=" attend a social Sunction, would his demal :
of Elaine’s request be okay9
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The Rehabilitation Act .
B An individual With a disability is' someone who: |
v/ has a physical or mental impairmént that
substantially limits one or more of that
mdividual’s major life activities; or -

v/ has a history of such impairment; or

v ois regarded as having such an impairment.
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A “qualified individual with a disability” refers to

a disabled individual who meets the job-related skill,
~experience and education requirements and who
~ with or without reasonable accommodation, can

perform the essential functions of the position held
or desired. - . -

 fundamental job duties of the employment position
that the individual with a disability holds or desires.
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Exception and .-Limita;tions of CoVerag e f
|| Does not cover 1nd1v1duals engaged in current 111egal use

of drugs.” = '
B Excludes pedophlha exhibitionism; Voyeurrsm gender

transvestism,; transexualism; certain other sexual behavior
disorders; compulsive gambling; kleptomania; pyromania; §

current 111ega1 drug use.

B R I

identity disorders not resultmg from physical impairments; § -

or psychoactive substance use dlsorders resultmg froml N
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" Overview of EEO Laws

S(:ena'riol #6

When Bob was 16, he developed a rare form of bone cance
that led to the amputahon of both legs. Bob had been an all- |
American state basketball player. Several weeks after the £
amputation, Bob began playing wheelchair basketball. §
Several years later, still an accomplished wheelchai
basketball player and now an agency employee, Bob seeks
.| and is denied, a promotion to an on-site inspection position
that would have required substantial Walkmg E

N _ Is Bob an mdzvzdual wztk a dzsabzlujy
| _¢" under the Rehabilitation Act?
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Reasonable Accommodation | .

Agency Requirements |

‘An agency is required to make a reasonable |
accommodation of a known mental orphysical 8 ’
limitation of an otherwise qualified individual

with a disability unless to do so would cause

undue hardship.
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" Overview of EEQ Laws

’ﬂdaﬁﬂ

Reasonable .

Reasonable Aeeommodatlon encompa,sses
three aspects of the employment N
| relatlonshlp |

v the apphcatlon process
v/ job performance
v/ Dbenefits and privileges
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Common Types of Accommodation

Making fac111t1es acce331ble and acqumng assistive |
devices.

Modifying work schedules

Restructuring of job. |
Permitting use of accrued leave and unpald leave.
Modifying of exam or training materials.

Providing readers or interpreters.

Reassigning to another vacant position.
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Scenario #7

Tony has been oﬁt of work for several weeks. He had

'surgery to correct a problem with two spinal discs. Len

calls Tony’s house to get a progress report and speaks §

with Tony s wife, May. May tells Len that Tony will be |

| back in a week, that his back is much 1mpr0ved and that §
Tony will need a better chalr A |

Does it matter that May, rather than Tony,
asked for the chair or that she did not tell
«, Len that Tony was seeking a reasonable
accommodatwn 2

~ Does _the cas_t of the chair matter?
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Reasonable Accommodation Process

Reasonable accommodation requested

Consult with the individual to determine what

accommodations s/he believes would enable her/him td
do the job. _ :

If necessary:

v/ determine what the essential ﬁinctions of the
employee’s job are..

v/ request documentation of the disability and the
limitations to be accomodated |

Assess the effectiveness of various accommodations.

Select the accommodation that is most appropriate in
view of the individual’s and agency’s needs.
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Undue Hardship

B Would impose “signiﬁcantdifﬁculty or expense.” |

Agency has the burden of establlshlng undue
hardshlp

Proof that one specific accommodation would
impose an undue hardship does not absolve an
agency from considering other proposed or

potential reasonable accommodations.
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Medical Confidentiality | '

B Agencies must keep medlcal information about
employees conﬁdennal

n Employees do not have a right to know about aco-
worker’s medical condition and disability, even §
when reasonable accommodatlons that affeot them §
are mvolved
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i OverVIeW of EEQO Laws |
DESK REFERENCE GUIDE

Section One: Understandmg EEO Laws: A_n'OifervieW

A. FEDERALEQUALEMPLOYMENTLAWS APPLICABLE TO
FEDERAL AGENCIES AND ENFORCED BY THE EQUAL
EMPLOYMENT OPPORTUNITY COMMISSION (EEOC)

I Title VII of the Civil nghts Act of 1964 as amended 42 U.S.C.
§ ZOOOe

®  Prohibits employment discrimination on the bases of race, color,
national origin, religion, and sex.

® Prohibited discrimination includes harassment on all bases. (See the
Chapter in this training on “Harassment” for more‘detailed information.)

e Agencies may be required to reasonably accommodate an individual
based on the needs of that 1nd1v1dua1’s religion. "

e There is a limited “bona fide occupational qualification” (BFOQ)
exception applicable to religion, national origin, and sex.

® Prohibits retaliation for participating in the EEO process and for
opposing employment discrimination. (See the Chapter in this training
on “Preventing Retaliation” for more detailed information.)

II Age Discrimination in Employment Act of 1967, as amended
29 U.S.C. § 633a (AI)EA)

- ® The ADEA prohibits d1scr1minat10n on the bas1s of age agamst
individuals forty and over.

® It abolished mandatory retirement at any age in the federal sector. (There

are limited statutory exoeptions applying generally to 1aW enforcement
positions.)
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® .The ADEA also prohibits harassment based on age. (See the Chaipter in
this training on “Harassment” for more detailed information.)

L The only exception to the p'rohibition of the consideratio_nof an indi-
. vidual's age in employment is.where the agency can show that age is a
bona fide occupational qualification (BFOQ) for the position in ques-

tion. . S ' ,

® The ADEA also bars retaliation actions. '(See the Chapter. in this
training on “Preventing Retaliation” for more detailed information.)

X The Rehabilitation Act of 1973, as amended, 29 U.‘S'.C. § 791.‘
o Prohibits discrimination on the baSis of disability.

® Agencies are requlred by the Act to provide reasonable accommodation
to qualified individuals with disabilities.

o Harassment based on disability is prohibited.’ (Seé the Chapter in this
training on “Harassment” for more detailed information.)

e The Rehabilitation Act also prohibits retaliation actions. (See the
Chapter in this training on “Preventing Retaliatlon for more detailed
information.) ‘

® The Rehabilitation Act was amended in- 1992 to incorporate the

standards set forth under Title I of the Americans With D1sa.b111ties Act,
42 U.8.C. § 12111, et seq.

IV  The Equal Pay Act,29 U.S.C. § 206(d)

L Although the Equal Pay Act foéuses on sex discrimination in wages, it
is part of the Fair Labor Standards Act and not part of Title VIL.
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" - they are performed.

To establish a violation of the Equal Pay Act complainant must show
that unequal wages are paid to individuals of different genders doing

-substantially equal work under similar conditions in the same agency.

The détermination of whether wark is “substantially equal” re't'{uires a
comparison of the skill, effort and responsibility needed to performeach
of the jobs in question, as well as the working conditions under which .

Pay differentials do not violate the Equal Pay. Act where they are the
result of: (1) a seniority system; (2) a merit system; (3) a system which
measures earnings by quantity or quality of production; or (4) is based
on any factor other than sex. | ‘ ‘ i

~ Compliance with the Equal Pay Act must be achieved by raising the
- wages of the underpaid employees, not lowering or freezing the wages

~of the higher paid. The underpaid employees are also entitled to an
- award of lost earnings and benefits. : o

Liquidated damages are also available ‘for‘ willful Equal Pay Act
violations. . ’ SR

Where the jurisdictional prerequisites of both statutes are satisfied, a

~ violation of the Equal Pay Act is also a violation of Title VII’s

prohibition against sex discrimination.

‘B.  DEFINING DISCRIMINATION

I Discrimination vs. Illegal Discrimination.

Making choices—decidiﬁg between or among options - |

| OnIy those ché)ices. that involve the use of a prbtécted basis are illegal
- under federal discrimination laws. Not all negative things that happen
-in the work place violate these laws. o
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vV Retaliation

4  Retaliationis taklng an employment actlon against someone because
s/he has asserted rights undér Title VII. :

4  Retaliation may oceur when an agency takes an employment action
against someone who oppeses a practice because s/he reasonably
_ believes the pract1ce violates Title VII or other non-dlscrmnnatlon laws

4  Retaliation also may occur where the agency takes an employment
action against someone Who has part1c1pated or is participating m the
EEO process.

For a more detailed discussion see the Chapter in thrs training on “Preventlng
Retaliation.”

B. THE AGE DISCRIMINATION IN EMPLOYMENT ACT
(ADEA)

I General

o The ADEA proh1b1ts d1scr1m1nat10n on the basis of age agarnst
individuals forty and over. .

] It abolished mandatory retirement at any age in the federal sector.
(There are limited statutory exceptions applying generally to. law
enforcement positions.)

] The ADEA prohibits d1scr1rmnat10n agamst anyone in the protected age
group. .

L The “favored” individual also may belong to the protected group. For
example, the agency may have selected a 50-year-old employee for the
position over a 60-year-old individual. The older employee may allege
age discrimination even though both candrdates are in the protected ‘
class.
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| m Attorney’s Fees and Compensatory Damages' |

®  Attorney’s fees and compensatory damages are not available under the
ADEA

C. THE REI-IABI*LITA’_I‘IO;N ACT
I Import'ant'Deﬁnitions '

® - Individual with a dlsablhty Under the Rehabﬂltatlon Act, an
‘ individual with a disability i is someone who: '

9 hasa physic'al or 'mental impairm‘ent that substantially limits
- one or more of that individual's major life activities; or

¢ has a record of such imﬁairment; or
® s regardéd as having suah an»impairmen.t:

® . Within this déﬁnition are otﬁer terms nelewding definition:
€ Impairment o

v o a physmloglcal disorder or condltlon cosmetic d1sﬁgure—
ment, or anatonncal loss affecting a body system; or

v amental or p‘sychological disorder, such as emotional or
mental illness, or a specific learning dlsabﬂmes

2 Ma]or hfe actlwty

v’ A major life act1v1ty is a basic activity that the average
individual in the general population can perform with
little or no difficulty.
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v

| Major life activities include caring for oneself perfor- .

ming manual tasks, walking, seeing, heanng, speaking,
breathing, learning, and working. :

The list is not exhaustive. Other major life activities have
been noted in the regulation and by the courts. For
example, reproduction, eating, sleeping and interacting
with others have been deemed major life activities.

@ Substantially limits

4

To be substaritially limited, an individual should be either
unable to perform the major life activity or significantly
restricted as to the condition, manner, or duration under
which the individual can perform a partlcular major life
activity when compa:red Wlth 1nd1v1duals in the general
population.

' In determining whether an impairment is substantially

limiting, an agency should consider the | nature and
severity of the impairment; the duration or expected
duration of the impairment (more than just temporary,
short-term and chronic in nature); and the long term
impact or expected long term impact of the impairment.
When assessing whether an individual is substantially
limited, the effects of any mitigating measure (e.g.

. medicine, prosthesis limb, hearing aid, etc.) that the

individual uses can be considered. The adverse side effect

" of any such measure must also be taken info account. For

example some medications cause impotence or severe sleep
problems, and some prosthesis devices may cause severe
pain or skin problems if used for more than a few hours.

Example: An individual who, because of an impairment,
does not sleep more than 2 to 3 hours a night even with
prescription medication has sleep problems that are
significantly more severe than the average individual.
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Therefore, this individual is substantially limited in the .
- major life activity of sleeping.

v  Temporary impairments,such as a broken. bone, are
~ usuallynot considered substantially limiting because of the
likelihood that the impairment will not be of long duration

and will not have a permanent impact.

v'  An individual may be substantially limited in his/her
-ability to work. When the individual’s impairment does
not substantially limit any other major life activity,
examine whether it substantially limits working by

- considering the following:

>  whether the impairment affects the individual’s
~ ability to perform only a limited number of specific
jobs or whether it affects the individual’s ability to
perform a class of jobs (jobs that use similar
training, knowledge, skills and abilities) or a broad
range of jobs in various classes (jobs that do not

use similar trammg, knowledge skills and ab111t1es)

“and : :

> the geographlcal area to Whlch the individual has
- reasonable access. :

® - Recordofa dlsablllty

L 2 The Rehabilitation Act also protects an individual W1th a record
of a disability from discrimination. : . :

€  This provision prote’cts from discrimination an individual who
may have had a physical or mental impairment that substantially
limited a maJor life activity in the past but no longer does. An
agency may shy away, for example, from hiring an individual .
with a record of a mental disability regardless of the 1nd1v1dua1 s
‘current status.
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*

Please note that it is not necessary that the discrimination be on
the basis of the physical “record.” In addition, note that this
provision protects those who have a physical record of a
disability, but never had a disability, e.g. someone wrongly

: d1agnosed with.a learning d1sab111ty

o Regarded as dlsabled

\

This provision provides protection from discrimination to

individuals who are mot disabled but may be regarded as
disabled. :

For example, an individual who walks with a slight limp may be
regarded as physically unable to walk but actually not be
substantially limited in either that major life activity or in the
major life activity of working. An individual may have no
impairment at all but would be deemed protected by the
Rehabilitation Act if an agency wrongly perceives hlm/her as
having a substantlally limiting impairment.-

® Associated with someone with a disability

*

The Rehabilitation Act prohibits discrimination against an
individual because of that individual’s relatlonshlp or association
with someone with a disability.

For example, an agency could not discriminate agalnst the spouse
of an individual who has a disability such as AIDS because of the
individual’s disability.

® Qualified individual with a disability

*

A qualified individual with a disability is a disabled individual
who meets the skill, experience, education and other job-related
requirements, and  who with or without reasenable
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accommodation, can perform the essential functions of the
- position in question.

e A v‘The term “essential functions” means the fundamental job duties
- of the employment pos1t10n that the individuial with a disability
holds or desires.

© To determine whether the function is an essentlal functmn,
ask:

4 ,Does'the position exist to perform that function?

Example: Reading text directly may be an essential
function for a proofreader position, but not for a
maintenance position. ‘

v/ Are there a limited number of other employees available to
whom the performance of the Job function can- be
distributed? ~

. v Does the function require a particular skill or expertise and
~ is the individual who will fill the slot being sought for
special expertise or ability to perform this funet10n? '

€  Assessments are made on case-by-case ba51s Positions bearing

' - the same job title may still have different essential functions
because the. positions serve d1fferent purposes within the
orgamzatmnal structure.

11 Exemptions and LimitationS‘ of Coverage
® The Rehabilitation Act exempts from coverage “an individual who is
currently engaged in the illegal use of drugs,” when anagencyactson

the basis of the use.

® The term “current” refers to drug use of sufficiently recent occurrence - .
as to indicate that the 1nd1v1dual “is actively engaged in such conduct.”
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. The Rehabilitation Act however, may protect individuals with drug |

addictions who have completed a drug rehabilitation program or
otherwise stopped using drugs; individuals who are enrolled in a
rehabilitation program and no longer use drugs; or someone erroneously
considered to be an addict who is currently using illegal drugs.

The Act excludes from coverage the Afollowing: * pedophilia,

" exhibitionism, voyeurism, gender identity disorders not resulting from

physical itnpairments; transvestism; transexualism; certain other sexual
behavior disorders; compulsive gambling, kleptomania, or pyromania;
and psychoactive substance use disorders resultmg from current illegal
use of drugs.

Homosexuahty and b1sexua11ty are not 1mpa1rments and therefore are
not disabilities. '

III Reasonable Accommodation

An agency is required to make a reasonable accommeodation of a
known physical and mental limitations of an otherwise qualified
individual with a disability unless the agency can show that -
accommodation would cause an undue hardship.

An accommodation is any change in the work environment or in the
way things are customarily done that would enable an individual with

.a disability to enjoy equal employment opportunities.

Reasonable accommodation must be made to address Workplace or
employment barriers that stand in the way of providing the qualified
individual with a disability an equal employment opportunity. However,

" agencies are not required to accommodate barriers that exist outside the

workplace.
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R 2 Employmen;t barriers may include:

4 bamers that prevent or inhibit access to Work facilities or
i equlpment (e.g., stairs); s

v rigid work schedules, policies or procedures; or

v/ the  way mdwlduals in the workplace typically
' communicate with one another.

® An agency s reasonable accommodation duty encompasses three
o aspects of the employment relat1onsh1p

®  The application process: An agency has to make the
employment process accessible to an individual with a disability;

€  Job performance: An agency must provide an accommodation
that enables the md1v1dual to perform the essential funct1ons of

the pos1t1on and
€  Benefits and privﬂeges An agency must ensure that all benefits-
and privileges of employment available to employees generally
~ also are available to individuals with disabilities.

© - Typesof reasonable accommodation 'include:v

R 4 -making existing facilities used by employees accessible to
, md1v1dual w1th disabilities; .

R 2 part-tlme or modified Work schedules or telecommuting;

4 JOb restructurmg (through the el1m1nat10n of nonessent1al
functions);

® pcrmlttmg use of accrued leave or unpaid leave for treatment,
~therapy or training related to d1sab1l1ty,
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4

\ 4
. L 4
2

modification of exams or tra1mng matenals or pol1c1es (1nclud1ng -

. providing alternative formats),

acquiring assistive devicesor modifying existing equipment;
providing readers or interpreters; or

reassignment to another vacant position.

® Reassignment

\ 4

Should be considered when an accommodation is not possible in

~ the employee s present job or when accommodation in the present
- job would cause an undue hardship.

This type of accommodatlon is only avaﬂable for employees not' |
applicants.

Reassignment may not be used to limit, segregafe or otherwise

discriminate against an employee with a disability or as a means
of retaliating against an employee for requesting an
accommodation.. : :

Reassignment should be made to position equ1valent to the one
presently held in terms of pay and other status, as long as the
individual is qualified (but need not be best qualified) for the
position, could perform the essential functions of the pos1t10n

- with or without reasonable accommodation and the position is
“vacant or will be vacant within a reasonable period of time.

Q_An_é,genoy may reassign- an.individual to_alower: graded position

if there are no equ1valent positions vacant, or soon to be vacant,
for which the employee is quahﬁed '

€  Anagencyneednot create a new job, bump another employee, or ,

promote an employee in order to provide a reassignment.
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The Reasonable Accommodation Process

As a general rule, the individual with the disability is responsible for
informing the agency that an accommodation is needed. Notice need
not take a specific form, but the individual must let the agency know
that s/he has a disability requiring some sort of change in the workplace.

- Ttis important that managers as well as all agency employees know the

agency’s written internal reasonable accommodatlon process and
procedures.

The reasonable accommodation process ideally should be “an
interactive process” between the individual and the agency.

The accommodatlon selected need not be the most expenswe or the
“best” one available. Rather, it need only be “effective” in the sense that
it will enable the individual to perform the essential functions of the job,

or gain equal access to the apphcatlon process or a beneﬁt/pnwlege of
employment.

For a more detailed discussion see the Chapter in this training on
“Management’s Responsibilities under the Rehabilitation Act of 1973.”

Undue Hardship — An Afﬁrmaﬁve Defense

. As noted above, the term “reasonable” in reasonable accommodation
- refers to whether the accommodation would be effective, and not

whether it would be too costly or disruptive to the agency.

The agency’s defense where 1t contends that the suggested
accommodation would be costly or disruptive is “undue hardship.” The

agency has the burden of proving that a suggested accommodation
would impose an undue hardship, that is, 1mpose on an agency “signif-
icant dlfﬁculty or expense ”
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L Factors to consider in evaluating a claim of undue har‘dship:
1) . naﬂre of the accommodation; |
2) mnet cost‘ ;f the éccommodation;
3)  overall ﬁﬁangial and other resoﬁrcés of the agency; and | )
4)  impact of the accommodation on the operation of agenéy.

® Comparison of the cost of an accommodation to the employee’s salary
is not a factor in determining undue hardship.

o An agency’s proof that one specific accommodation would cause it
undue hardship does not absolve it from considering other proposed or
potential reasonable accommodations.

VI Medical Examinations
o Applicants
€  Pre-offer

v/ Anagency may describe the essential functions of the job
and ask all applicants how s/he would perform them with
or without a reasonable accommodation or demonstrate
how s/he would perform them.

v The agency cannot ask about the cXistence of a disability
or about the nature and severity of any disability, and
cannot ask questions likely to elicit information disability.

€  Post-offer

v An agency may conduct a post-offer, pre-employment O
medical examination as long as “all entering employees in
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. the same job category are subjected to such an examination
(and/or inquiry) regardless of disability.”

v Amedical examination does not have to be job-related;but
~an agency cannot withdraw a job offer based on
information obtained during the medical examination
unless “the exclusionary criteria [are] job-related and
consistent with business necessity, and performance of the
essential job functions cannot be accomplished with rea-
sonable accommodation.”

®  Current employees
€  Agencies may conduct medical examinations or make disability-
- related inquires of current employees that are job-related and

consistent with business necessity and further may provide other
medical services to employees for the1r use on a voluntary basis.

VII Medlcal Conﬁdentlally

éj Ageneies must keep medical information about employees conﬁdential
® Employees (co-workers) do not have a right to know about a co-

worker’s medical condition and disability, even When reasonable
accommodations that affect them are involved. ’

SECTION THREE: PROVING DISCRIMINATION

A Disparate Treatment
e The complainant alleges that the agency treated him/her tlifferently.’
® The complainant further contends that the reason that the agency treated

him/her differently is because of h1s/her membersh1p in a protected
~ group. For example: : ’
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III

vV The complamant may allege that the agency did not select
“her for a promotion and selected a male co-worker
spe01ﬁcally because the agency Wanted a male in that JOb ,

v The complainant may allege that a supervisor gave him a
bad performance appraisal because .of his national or1g1n |

° Discrimination maybe proved through theuse of direct or 01rcumstant1a1 o
evidence. ‘ |

Direct Evidence

e “Smoking gun” evidence; or evidence which on lts face proves blas :
against a group or an 1nd1v1dua1

® Note, however, that general ev1dence of an individual’s bias against a_

protected group may not be “direct evidence” of discrimination against
a specific member of that group with respect to a specific incident.

Circumstantial Evidence

This is evidence that is suggestive of 'discrimination. N

The 11ke11hood of ﬁndmg direct eévidence of d150r1mmat10n usually is
quite remote. Most cases involve allegations of discrimination based on
circumstantial evidence.

Where there is no direct evidence, a complainant may use evidence
through which one may infer that discrimination motivated the agency
to act as it did.

Proof of Discrimination Through Use of Circumstantial'.,Evidence

Proving discrimination through the use of circumstantial evidence in a
disparate treatment case typically involves a three-part analys1s (often
referred to as the McDonnell Douglas analysis):
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| 4 Complamant must initially establish a przma facze case of
discrimination by showing: :

4 that s/he belongs to a statutorily protected group; '
v that an adverse employment action occurred; and

v/ some connection between the two (i.e., in a selection case,
‘that although complainant was qualified for the position an
individual of another protected group was selected).

Establishing these elements, if unrebutted, creates an inference
that the agency’s actions resulted from discrimination.

€  The agency may then rebut the initial inference of discrimination
by providing a legltlmate, nondiscriminatory reason for its
actions.

K 4 After the agency has offered an explanatlon for its actions, the
complamant must prove that the agency’s explanation is not true
and is a pretext for dlscrlmmatmn |

B DISPARATE IMPACT
I ~ Definition of D_lsparate Impact |

® " Disparate impact analysis is used whenever there is an identifiable
neutral policy or practice that is evenly applied but which tends to
‘'screen out individuals of a particular protected group.

® Under this theory, the complainant alleges that an agency’s policy, even
though it is neutral on its face and applies to everyone, has a dlsparate
or adverse impact on the complamant’s protected group.

e For example in the leadmg case on this theory, an employer adopted a
high school diploma requirement that effectively barred a substantial
percentage of blacks living in the area of the employer from working in
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custodial positions — a percentage of blacks that was much hi gher than .
the percentage of whites.

I Burden of Proof

o Once the complainant estabhshes d1sparate impact, usually through a
statistical analysis, the agency has the burden of proving that the A
challenged policy or practice is job-related for the position in question |
and consisteént with business necess1ty |

III  Business Necessity . | | o [

L] Proof of business necessity includes a vshowi,ng that no acceptable
policies or practices are available that would serve the agency’s interests
without such a disproportionate effect upon a particular group.

L The complainant may prove that there are alternatives with less of a
disparate impact that would achieve the same result as the challenged
policy or practice.

C. OTHER FORMS OF DISCRIMINATI()N ' § N
I Failing to Provide Reasonable Accommodatio‘n‘ T

@ In two areas, religion and disability, an agency also may be liable for
failing to prov1de areasonable accommodation for the employee due to
their religion or disability. The reasonable accommodation requirement |
under religion and disability differs and will be discussed in more detail
below. Therefore, the failure to provide a reasonable accommodation, . ‘

- --discussed in-the Rehabilitation Act section-of this Chapter-of theDesk - - - | |
Reference, is another form of prohibited discrimination. '

II  Harassment

®  Unlawful harassment also dlscussed in another chapter of this trammg,
is another form of prohibited dlscrlrmnatlon
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= Notes: Overview of EEO Laws
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OverVIeW of the Prohlbltwn of

~ Discrimination Based on
‘Sexual Orientation in the
Federal Work Place

EPA Employment Civil Rights Training Manual R Page 73 |




EPA Employmenf Civil Rights Training

. Discrimination Based On Sexual :
_ Orientation Is Prohibited By The
1. Civil Service Reform Act of 1978 |
(CSRA), as interp'reted by OPM R :
2. Executive Order 11478, as a,mended
3. EPA’s Equal Employment :
Opportunity Policy Statement |
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Civil Service Reform Act of 1978 (CSRA)

B2 Enacted to .;trengthen and protect the federal
government’s merit system and employees
and applicants covered by the system.

Describes certain prohlblted personnel
practices.
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Prohibited Personnel PréCtices (PPPs) B

B One of the PPPs, found at 5 U.S.C. § 2302(b)(10) §
prohibits any employee who has authority to take
certain personnel actions from discriminating against
employees or applicants on the basis of conduct that
does not adversely affect employee performance. l

B OPM has interpreted this section to prohibit
discrimination based on sexual orientation.
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Ezke*_c,ptive? Order 11478, as amgpdzed

~ “It is the policy of the Government to provide

" equal opportunity in Federal employment for all
individuals, - to- prohibit discrimination in
employment because of race, color, religion,
sex, national origin, handicap, age, sexual
orientation, or status as a parent, and to promote
the full realization of equal employment
opportunity through a continuing affirmative

program in each executive department and
agency.” . |
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EPA’s EEO Policy Stateme'nt.‘ .

'| - B Provides EEO regardless of sexual orientation

W Prohibits discrimination or harassment ~  J |

M Requires all fnanagement officials to protect |
the civil rights of employees and to achieve § i
EEO = :
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Interim EPA Order 100031

Provides information on the avenues of redress
available to applicants and employees:

v/ Formal Redress - administrative grievance
process or the CBA grievance process

v Informal Redress - EEO Counselor in OCR

v/ External Redress - Merit Systems Protection
| ~Board or the Office of Special Counsel
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DESK REFERENCE GUIDE

Discrimination Based on Sexual Orientation
I Introduction ' -

@ OPM defines sexual orientation as homosexuality, bisexuality or
- heterosexuality. :

@® Title VII does not protect against discrimination based on sexual
orientation. '

@®  The Civil Service Reform Act of 1978 requires that agency heads and

- officials with delegated personnel management authority prevent
prohibited personnel practices, which OPM has interpreted to include
discrimination based on sexual orientation.

@®  Executive Order 11478, as amended prohibits discrimination based on
~ sexual orientation within the federal government.

@ EPA’s Equal Employment Opportunity Policy Statement includes the
o basis of sexual orientation in its prohibition against-discrimination.

I The Civil Service Reform Act of 1978 (CSRA)

® The CSRA was enacted to strengthen and protect the federal
government’s merit system and employees and applicants covered by the
system through consistent application of the merit system principles and
 free from prohibited personnel practices. The Office of Special Counsel
(OSC) and the Merit Systems Protection Board (MSPB) have
enforcement authority of this statute. The CSRA requires that agency
heads, and officials with personnel management authority, be
responsible for preventing prohibited personnel practices.
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® The CSRA also def'mes 12 prohrblted personnel practices, the

commission of which undermines the federal merlt system and theri ghts
of covered employees and app11cants ' 2

@ . Prohibited Personnel Pracuces are violations of laW usually occurring
when “covered personnel actions™ are taken by someone with ¢ ‘personnel
- authority” inrelation to current or former federal employees in “covered

* positions” (or applicants for such positions) in “covered agencies.”

®  Covered Personnel Actions include:

$

L 4

> 6 o o

an appointment selection or promotion

a detall transfer reass1gnment relnstatement restoration, or re-

employment

an adverse actlon under Chapter 75 of Title 5 or other corrective
or disciplinary action .

a performance evaluation under chapter 43 of Title 5

-adecision concerning pay, benefits, awards, training or education

a decision to order psychiatric testing 6r examination -

any other significant change in duties or responsibilities or
working conditions which is inconsistent with the employee’s
salary or grade-level. ' :

@ Personnel Authority is defined as the authority to take, direct others to
take, recommend, or approve any personnel action.

® Covered Positions include:

<
\ g

competitive service positions

career SES positions, and

EPA Employment Civil Rights Training Manual -~ Page 82




Discrimination Based on Sexual Orientation

€ excepted service positions
@ TheEPAis a cevered agency.

@ Oneofthe 12 Proh1b1ted Personnel Practices, 5 U.S.C. §§ 2302(b)(10)
prohibits any employee who has the authority to take certain personnel
‘actions from: :

'@ Discriminating based on personal conduct which isnot adverse to
the on-the-job performance of an employee, applicant, or others.

v In 1980, the Office of Personnel Management (OPM)

interpreted this section to prohibit discrimination based on

sexual orientation. - See OPM guide at
WWW.opm. gov/er/addressZ/ guide01.htm

v/ Example: Manager Sandy fires employee Max because
she saw h1m at a local Gay Pride event

@  Allegations of actions taken in violation of any of the CSRA’s
prohibited personnel practices may be:

¢ gneved through the CBA if the employee is covered by the
collective bargammg agreement or

4 appealed to the MSPB if challenging an otherwise appealable
personnel action, or

® filedina Form OSC-11 ‘complaint to the OSC.
II Executive Order 11478, as amended
@  “Under and by virtue of the authority vested in me as President of the

United States by the Constitution and statutes.of the United States, it is
ordered as follows
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Section 1. It is the policy of the Government of the United
States to provide equal opportunity in Federal employment
for all individuals to prohibit discrimination in employment
because of race, color, religion, sex, national origin, -
handicap, age, or sexual orientation through a continuing
* affirmative program in each executive department and
agency. This policy of equal employment opportunity
applies to and must be an integral part of every aspect of
personnel policy and practice in the employment,
development, advancement, and treatment of civilian
employees of the Federal Government, to the extent
permitted by law.” :

On May 28, 1998, Executive Order 13087 amended Executive Order
11478 to provide a uniform policy for the federal government to prohibit
discrimination based on sexual orientation.

Executive Order 13087 did not create any new rights. However it did
set the stage for positive and constructive action by all units of the
federal government to make certain that the workplace is one free from
harassment and discrimination.

IV  EPA’s Equal Employment Opportunity Policy Statement

In 1994, EPA added sexual orientation to its list of factors upon which
equal employment opportunity would be provided and upon which
discrimination and harassment would not be tolerated.

In January 2000, the EPA issued Interim EPA Order 1000.31 which

provides information regarding the avenues of redress available to

applicants and employees who believe they have been discriminated
against because of their sexual orientation.

The Order requires the Assistant Administrator for Administration and

Resource Management to provide applicants and employees information

regarding their rights and remedies available under civil service law and
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to ensure compliance with and enforcement of all civil service laws, .
rules and regulations at EPA. :

@®  The Order requires the Director of Civil Rights to provide information

" about the rights and remedies available under federal EEO law and to

provide informal pre-complaint counseling to applicants.or employees

who believe they have been dlscrnmnated against because of their
sexual onentat10n

@  The Order prov1des three d1st1nct avenues of redress

4 Informal Redress - pre- complamt counseling through OCR. .
" Note - there is no right to file a formal complaint with OCR,
appeal to EEOC, or to sue the agency under federal EEO law.

€  Formal Redress - members of the CBA unit may grieve the matter
through the grievance procedures set forth in the CBA - non-
CBA members may grieve the matter through the Administrative
Grievance System pursuant to EPA Order 31 10 8A.

R External Redress - th_ose personnel actions 11sted in 5 CFR.
: § 1201.3 may be appealed to the MSPB - those actions not listed
may be filed in a complaint with the OSC.

@  Interim EPA Order 1000.31 remains in effect untrl J anuary 31, 2002
unless extended or superseded by a subsequent directive. ‘
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~ Notes: Discriminati‘on Based on Sexual
-~ Orientation
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Overview of the
- Federal EEO
~ Complaint Process
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EEO Counseling

B An individual has 45 days from date of N
alleged dlscnmmatory event to contact an § |
EEO counselor. | .

MARGCH | - B |

%) N
é;‘}( i
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Traditional EEO Counseling |

& 30 days to complete.
Bl Information on rights and respons1b111t1es
is provided. o
|E@ The complamt process 1is explamed
B The legal claim(s) and the basis(es) of
discrimination are determined.
Bl A limited inquiry 1s conducted.
Resolutlon 1S sought |
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Alternative Dispute Resolution 1]

Agencies are required to have in place an
Alternative Dispute Resolutlon (ADR)
program during pre-

complaint and formal

complaint process.

| E
|
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|
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. ADR Program»:v

Agencies are free to determine when to
offer the ADR program.

Agencies 'may not ppeClude_ from ADR
entire bases (e.g., race, sex...)
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'Eormal Complaint_., N |

B Must be filed within 15 days of Notlce of N |
Final Interview. B

Must be signed by complamant or his/her

attorney. -

|l Must be sufﬁc:lently precise to identify the
aggrieved individual and the agency and to
describe generally the action(s) or practice(s) [ |

that form the basis of the complaint. - F -

B The agency must acknowledge in writing I

receipt of the complaint.
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Emf@stxgatm

An impartial, approprlate factual record upon |
which to make findings on the clalm(s) ralsed is |
- developed. | ' R
“Appropriate” factual record allows fact ﬁnder
to determine whether discrimination occurred. |
Must be completed within 180 days from When |
complaint was filed. ;

The agency must provide complamant W1t
copy of anGStIPatIVG report
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InVestigations and Mahaggment Officials F'

B Management officials MUST produce |
documentary and testimonial evidence. B |

B Neither complainants nor management official '
may fail to cooperate durmg an investigation
without good cause. N |
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If Coop @mﬁ@ 1 is W

. If cooperation is not glven the decx.smn maker
or the Commission may:
v  draw an adverse inference agamst the party

failing to cooperate

v  exclude other ev1dence offered by party o

failing to cooperate

v issue a decision fully or pamally in favor of

opposm.g party
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Responsibilities of the AJ

| AJ assumés ﬁ111 responsibility fOr Qomplaint. o

B AJ premdes over any supplementation of O
complamt ﬁle .
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D’uriﬂg TheHearin o Pl"(}cess .

An AJ may dismiss complaints on his/her §
own initiative, after notice, or upon
ageney S motlon to dismiss. B |

| The ageney authorlty to dlsmlss complamt
ends once hearing requested
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AJ Decisions

M AT will issue decision after hearmg or on
summary judgment.

B Agency has 40 days to issue final order, Wthh
either:

v/ implements the AJ decision; or

does not implement the AT decision and appeal to &
EEOC.

B AJ decision becomes a ency final action i

agency does not issue final order within 40
days. | .
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oo oﬁ’ V ohof

Equltable Rellef

| ./-, Monetary
./ Non- Moneta,ry

Compensatory 'Damages -

Attorney’s Fees

‘Reasoniable Accomimodation
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_Appeals

If either party opts to appeal:

action.

decision.

B The complainant must appeal within 30 days of
receipt of either agency dismissal or final

|l The agency mﬁst appeal within 40 da}’s‘ of ‘
receipt of decision if not fully implementing AJ
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Civil-:Actioﬁs

B Within 90 days of receipt of final decision
~of agency or on appeal deelslon from |
- EEOC. B

| After 180 days frem the filing of formal
- complaint if no deeision has been issued.

After 180 da s from the ﬁlmg of an appealvv»
with EEOC 1f no decision has been issued. |
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fficial T ime, e

B Agency must prov1de a reasonable amount
of official time to prepare a complaint and
to respond to agency and EEOC requests
for information when:

v/ Complainant is an agency employee .
v/ Complainant’s representatlve 1S an |
agency employee 1

| Official time shall also be granted forfj t
presence at the investigation of or at af | |
hearing on the complaint. o
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Settlement Agreements - |

Disputes may be settled at any time during the
complaint process with a written settlement [
agreement signed by both parties. :

|| 1 chplainant alleges a breach of the settlement
- agreement, s’he may request specific enforcement of
the agreement or a reopening of the EEO complaint. §
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Compliance with EEOC/Agency Orders §
B Agency is bound by:
v/ Itsorderina ﬁnalvdecisio’n finding | o
-discrimination | N -
v/ Tis order in a final decision on breach of
settlement agreement : .
v/ An order contained in a decision issued by F .
EEOC on an appeal. O
B Complainant or agency may petition -
EEOC to enforce or clarify a decision.
B
|
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DESK REFERENCE GUIDE:

'An Overview of the Federal Sector Process |

29 C.FR. Part 1614 and EEQOC Management Directive 110 -

A. INITIATING THE ]EEO COMPLAINT PROCESS

I } ,’I‘lmeliness of Complamt

A potential federal sector vcdmplainant must begin the EEO‘process
within 45 days of the date of the event or incident giving rise to their
claims.

II EEO Counseling

The complainant begins the process by ‘contaCting an EEO counselor.

Agencies are required to have an alternative dispute resolution program
(ADR) that covers both the pre-complaint and post-complaint process.

Agencies may develop ADR programs which best suit their needs and
may decide on a case-by-case basis whether it is appropriate to offer -
ADR to individuals in lieu of traditional EEO counseling.

If the agency offer§ ADR to an individual during counseling, the EEO
counselor will advise the individual of the right to elect between

- participation in the ADR program or traditional counsehng activities.

Traditional counseling. If traditional counsehng is chosen, the EEO

~ counselor has 30 days within which to complete counsehng activities.

"These activities include:

L 2 Advising the individual of his/her rights and responsibilities in
the process and the procedures for filing a complaint;

'€ Determining the legal claim (bases and iséues) being raised in the

potential complaint;
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4

\ 4

Conducting a limited inquiry for settlement and jurisdiction
purposes; '

Seeking resolution of the matter at the lowest possible level;

Documenting the resolution or advising the complainant of
his/her right to file a formal EEO complaint; and

Preparing a report that indicates that the EEO clo‘unselo‘r properly

. engaged in and completed the counseling process.

®  Atthe conclusion of the 30-day EEO counseling process (which may be

extended to no more than 90 days with the complainant’s agreement), -

the EEO counselor issues a notice of final interview.

4

4

The notice advises the complainant that s/he has 15 days from
receipt of the notice to file a formal EEO complaint.

The notice also advises the complainant as to where to file the
complaint. o

o EPA provides complainants with an agency-designed formal EEO
complaint form, which the complainant should use, but may not be
compelled to do so. :

o Alternative Dispute Resolution During t'hve Counselihg' Process. If
the individual accepts the agency’s offer to proceed through the ADR
program, resolution through traditional counseling will notbe attempted.

4

¢

\ 4

Agencies have 90 days to conduct ADR durmg the pre-complaint

process. ,

If the ADR attempt succeeds in résolving the claim, the agency
must notify the EEO counselor that the claim was resolved.

- If the ADR process does not result in resolution of the dispute,.

the EEO counselor will issue a notice of final interview advising
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the individual of the right to file a formal complaint. The EEO

- counselor will also write the counseling report, describing the -
initial counseling session, framing the claim being raised, and
reporting only that ADR was unsuccessful.

B. THE FORMAL COMPLAINT

I Fllmg the Formal Complalnt

®  Within fifteen days followmg receipt of the notice of final 1nterv1ew the
complamant may ﬁle a formal EEO complaint.

'®  The complamt must be 31gned by the complamant or his/her attomey
The complaint further must be sufficiently precise to identify the
individual, the agency, the basis (or bases) of d1ser1m1nat1on and the
actions or pracuces deemed dlscrlmmatory

'@  The agency must acknowledge its receipt of the EEO complamt in
'  writing and further advise the complamant as to what it deems the
complamt’s official filing date.

® The agency further should inform the complamant that s/he has theright

to appeal any agency dismissal or ﬁnal dec1s1on on the merits of the
complaint.

II  Dismissal
® The agency has the right to dismiss a complamt in its entlrety for the
following reasons:

¢ the complamt fails to state a claim;

&  the complamt states the same claim that is pending at or has been
decided by the agency, or is the bas1s for a matter pending in
“court. . , : ,
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¢ issuingadecision fnlly or partially in favor of the opposing party;
or ke .

® taking such other action as it deems necessary.

Unless the complaint has been amended Zthe agency has 180 days from

the date that the complaint has been filed (not accepted) to complete the
investigation. The complainant may agree to an extension of time for
not more than 90 days. '

The agency unilaterally may extend the time to complete the
investigation by 30 daysin order to sanitize a file that contains classified
information. : : :

IV Post-investigation

Once the investigation is completed, the ageney must  provide
complainant with a copy of the investigative file and notify the

complainant that s/he has the right to elect whether to have the agency
issue a final decision on the merits of the complalnt or to request a
hearing before an EEOC Adnnmstratwe Judge (AJ). -

The agency must give the complamant 30 days to make the election.
The complainant may request a hearing by subnliﬁing a written request

directly to the EEOC District office indicated in the agency s notice,
with a copy served on the agency

Ifthe complainant does not respond tothe agency’s netice regarding the o
election,-the-agency-must-issue-afinal decision-on-the-merits-of the- — - .. -

complaint within 60 days of the end of the 30-day period.

Even if the investigation has not been completed, the complainant may
request a hearing after the expiration of the 180-day period.
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C. HEARINGS AND AGENCY FINAL ACTIONS
I Hearings

®  The complainant may request a hearing by submitting a written request
directly to the EEOC District office md1cated in the agency’s notice,
. with a copy served on the agency

&  AnEEOC Administrative Judge (AJ ) will preside at the hearing.

@ Asapartofthe hearmg process, the AJ may permit the partles to engage
in discovery. , -

@ At the hearing, the parties may be entitled to present testimonial
evidence in support of their respective positions. The AJ has the
‘authority to determine who may be permitted to testify and the subjects
to be covered by their testimony. If a hearing is held, it must be
recorded and the agency will be required to pay for a transcript of the
proceedings. |

®  Where either the AJ on his/her own motion orapartybelieves that some
or all material facts are not in dlspute and there is no issue as to
credibility, the AJf can decide to issue a decision without holding. a
hearing.

®  The AJ has the authority to dismiss a complaint for any of the reasons
contained in the regulation’s dismissal provisions. :

e At the conclusion of the hearing process, the AJ will issue a decision to
T oo~ both parties - T

II Agency Final Actions

® Upon recelpt of an AJ’s decisionona complamt the agency has 40 days
to take final action by issuing a final order.on the complaint. The final
~order will notify the complainant whether or not the agency will fully
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implement the decision of the AJ and will contam notice of the.

complainant’s appeal and civil acuon rights.

If an agency does not take-final action within 40 days of receipt of an

AY’s decision, the decision automatically becomes the final act1on ofthe

agency.

When the agency dismisses a complaint in its entirety, receives arequest

" fora final decision without a hearing, or where complainant fails to elect

a hearing, the agency takes final action by issuing a final decision.

@ The final decision shall consist of findings by the agency on the
‘ merits of each issue in the complamt or, as appropriate, the =
rationale for dismissing any claims in the complaint. Where - -
discrimination is found, the final decision shall include

appropriate remedies.

4  When issuing a final decisibn; the agency has: (1) 60 days from

the receipt of complainant’s request for an immediate - final -
decision, or (2) where the complainant has not requested eithera
hearing or a decision, 60 days from the end of the 30-day penod'

for the complainant to make the election.

€ Al final actions of the agency must inform the complainant that

s/he has the right to appeal the decision to the EEOC or file a civil .

action in federal district court. The agency must include a copy
of EEOC Form 573, Notice of Appeal/Petition.

D. REMEDIES

I General Principle: Provide “make-whole relief”

One of the central purposes of the federal discrimination laws is to make
individuals whole for injuries suffered because of unlawful

discrimination. This requires that the complainant be restored to the

position s/he would have been in had it not been for the unlawful
discrimination. '
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II  Types of Remedies

@  Equitable Relief

- ©  Place the victim of discrimination in the position s/he would have
o occupied had there been no discrimination (e.g., placement in the

position with back pay; rescission of adverse personnel action; -

restore leave- taken due to discrimination; removal of adverse
, references in ofﬁc1a1 personnel ﬁle)

K ~ Offer of placement in the disputed position (e g., in a non-
seleetlon case or a termination) with back pay. -

v

If the position is 1o longer évailable the agency may offer
a substantially equivalent position (e.g., equivalent dutles
respon51b111t1es location, promouon potenual)

Back pay is awarded from the date the individual would

have entered on duty, assumed the duties of the positionat
“issue or not been removed. Back pay continues until the -

date the complainant accepts the offer of placement. Even
if the offer is declined, back pay is due from the date of the
discriminatory non-selection to the date the offer 1s
reJ jected. Back pay is awarded with interest.

Back pay 11ab111ty under T1t1e VII and the Rehabilitation

Act is limited to two years prior to the date the
discrimination complaint was filed.

Retroactive non-competitive promotions may  be
appropriate and Would need to be calculated in the back
pay award. '

Complainant has duty to “nntlgate” hls/her losses durmg
pendency of complaint by seeking alternative employment.

- Salaryreceived from this alternative employment should be |

EPA Employment Civil Rights Training Manual o Page 113




EPA Employment Civil Rights Tramlng

subtracted from the back pay award Failure to rmt1gate .

may result in no award of back pay.. Agency hasburden of
proving complainant failed to mitigate by showing: (1)
complainant didn’t seek work; and (2) work was available.

Complainant is entltled to the cancellation of an unwarranted

personnel action and the removal from the agency’s records of
any adverse materials related to the discriminatory employment
practice. : :

Complainant is entitled to a full opportunity to participate in the
employment benefits denied as aresult of the discrimination, such
as training, overtime scheduling, preferential work ass1gnments

retroactive seniority, restoration of leave, etc.

0 Notiﬁcafion to All Employees

\ 4

Upon a finding of discrimination, the agency is obligated to
provide notification to all employees in the affected facility of
their right to be free of unlawful discrimination/retaliation and an
assurance that the dlscnmmatmn found w111 not recur.

® Compensatory Damages

*

Compenéation for loss or harm resulting from intentional
unlawful discrimination (e.g., dollar award for emotlonal distress
resulting from discrimination; medical expenses resulting from

discrimination; other out-of-pocket losses due to discrimination).
Compensatory damages are not available in ADEA cases.

For agencies of 500 or more employées (most federal agencies),
there is a $300, OOO cap on compensatory damages. '

The .cap applies only to non—pecumary damages such as
emotional distress, and future pecuniary losses (like future
medical expenses). Other damages, such as past pecuniary
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expenses (e.g., past medical expenses, moving expenses) are not
capped. Back pay is not counted towards the cap amount.

€ In reasonable accommodation ‘claims under the Rehabilitation
Act, the agency may establish a “‘good faith” defense that it
attempted to provide a reasonable accommodation. Such a -
showing precludes a compensatory damages award if a fallure to
accommodate claim is established. :

R 2 | Pumtlve damages are not avaﬂable agamst the federal
government

@ Providing a Reasonable Accommodation to a Quahﬁed'
- Individual with a Disability.

,‘ - Types of reasonable accommodatlon are listed in a prewous
o - section of this chapter.

@ Attorney’s Fees and Costs

€  Attorney’s fees are available for prevailing complainant who is

represented by an attorney. They are not available to a

- complainant represented by a non—attomey, such as a union
steward.

€  Formula: (reasonable hours expended on the case by the attorney)
~ x (reasonable hourly rate) = attorney’s fees.

@  Costs are available to the prevailing complainant, whether
~ represented by an attorney or not. Costs could include printing
fees, witness fees, parking, transportation, postage, phone calls,

etc. S ' | I '

¢  Attorney’s fees are not avallable in ADEA or Equal Pay Act
- cases,
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E. APPEALS AND CIVIL ACTIONS

I . :Appeals

Complainants may file appeals to EEOC from agency final actions
within 30 days of réceipt. The complainant must prov1de a copy of its
notice of appeal to the agency

A complainant has 30 days from the date that s/he filed the appeal to

submit a brief or statement in support of the appeal. A copy must be
provided to the agency. ‘

If an agency’s final order does not fully implemeht the decision of an
EEOC AlJ, the agency must simultaneously file an appeal with EEOC.

An ageﬁcy has 20 days from the date of filing its appeal to submit a brief

or statement in support of its appeal. A copy must be prov1ded to the

complamant

A statement or brief in opposition to an appeal must be served on the
opposing party within 30 days of receipt of the brief in support of the
appeal, or, if no brief supporting the appeal is filed, within 60 days of
receipt of the appeal.

The agency must provide the EEOC with a copy of the complamt file
within 30 days of being notified that the complainant has filed an
appeal, or within 30 days of submission of an appeal by the agency.

Agencies must provide the complainant with interim relief during the
pendency of an agency appeal in limited circumstances. The agency

- must temporarily -or-conditionally restore the- complainant-to-his/her- - --

former position pending the outcome of the appeal when:

€  The agency issues a final order notifying the complainant that. it
will not fully implement the AJ’s decision ﬁndmg in favor of the
complainant;
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€  The case involves separation, removal or suspension continuing
- beyond the date of the final order;

€  The AJ’s decision provided for retréactive restoration of the
employee to his/her former position; and

€  The agency has not determined that the return or presence of the
complainamt will be unduly disruptive to the work’ environment.

© EEOC may 1mpose sanctions on a party who fails, without good cause
' ~ shown, to comply with appellate procedures or to respond fully and
timely to a Commission request for mformauon Possible sanctions

include: :

¢  Drawing an adverse inference that the requested information
would have reflected unfavorably on the party refusing to provide
it; - '

€  Considering the matters to whic_:h the requested information or
testimony pertains to be established in favor of the opposing

party; .

2 Issuing a decision fully or partially in favor of the opposing party;
- or ' ' : .

4 Taking other appropriate action.

@ EEOC wili issue decisions on appeals. Either party may request
reconsideration of an initial appellate decision. The EEOC will grant
reconsideration only where it determines one of the followmg

s it st et S i il S St s s o ot sttt e 1 e it 4 ot e e e et o n it vl man t o i ¢ oot s o fem e

- € the initial appellate demsmn involved a clearly erroneous
1nterpretat1on of material fact or law; or - —

€  theinitial appellate d601s1on will have a substantial 1mpact on the
pohcxes practices or operations of the agency. '
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" Alternative Dispute Resdlution «

Overview of
 Alternative Dispute |
- Resolution (ADR) |
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-ADR: An Essential Management Tool

B Improves Communication

B Provides. Control |
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Alternative Dispute Resolution (ADR) |

i@ EEOC’sre gfiﬂa-tions require agenc-iels 't'o -
establish or make available an ADR
pro gram for both

{ the pre-complaint pro’cﬁess; and
v/ the formal complaint process.
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 tec

Al,t,.ernativeDigpute Resblution(ADR)

ADR uses a Varlety of Voluntary
miques to resolve disputes §

ner than traditional adversarial
methods, like litigation.
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Benefits of ADR

"Early and mutually satlsfactory resolutlon of
workplace dlspntes

Parties te the, dispute have control over resolutien.

Settlement agreements are more durable than
de01s1ons issued by a court.

~Settlement agreements do not require adnnssmns
| of 11ab111ty

ADR saVes time and resources.

ADR improves morale.
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Core Pr1nc1ples of ADR | I

H Voluntary. |
m Neutral :
'|m  Confidential
m Enforceable
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Core Prmmples Of ADR

Voluntary
4 jBoth -partieé; must agree to partieipate in ADR.

v A settlement agreement must be acceptable tfo :
both partles

v The parties may end ADR at any time.
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Core Principles of ADR

Neutral

v/ An obj éctive impartial third party who has
been trained in ADR techmques and EEO law.

/ The neutral has no power to decide the : .
dispute. '
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Core Prmelples of ADR

E Conﬁdentlal

A Confidentiality in any ADR proceeding must
be maintained by the parties and the neutral.

/ The terms of the settlement agreement will not
be confidential unless the agreement contains §
a conﬁdent1a11ty prov1s1on
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_Core Principles of ADR | |
m Enforceable | -

v The settlement agreement must be in writing ;
and signed by both parties.

v' Settlement agreements are enforceable by the
EEOC. | : T
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When ADR is Offered and Elected

Once the agency ‘has determmed that a d1spute is |
~ appropriate for ADR, management officials have a
| duty to cooperate in the ADR process

Management ofﬁ01als may brlng a representatwe to
the ADR session. |

g N'o'th-ing said‘or done during the ADR procéss can be |
- made the subject of an EEO complaint. l
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EPA’s ADR Program

‘What is mediation?

Contact the Conflict Prevention and
Resolution Center for more information.
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" Alternative Dispute Resolution

'-Preparilig fbl‘ ADR

H Think about what caused ‘the dlspute Wlthout-’ B
assessing blame o . |

o Wr.it.e down any questions for the other party.

.,Priciritize‘ the agency’s 'concérns that" mu_St be §
- addressed for a satisfactory resolution. -

List the concerns of theotherpafty .

Develop settlement options; focusing on the pr esent
and future contact with the other party.
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contact CPRC, the phone number is (202) 564- 2922 and the email
address is adr@epa.gov.

® The mediations are conducted by two qualified mediators. The
mediators are obtained from the Shared Neutrals Program; however, an
internal cadre of mediators will eventually be trained.

o The goal is to complete each mediation w1thm 45 days of acceptmg the
case.

L Beneﬁts of ADR

A. Environmental Protection Agenc)t EEO Statietics for FY 2000
L 17,778 employees:
© 112 embloyees sought EEO counseling

Only 5 cases were mediated
° 3 settled and 2 did not settle

° 75 employees filed formal EEO complaints
Only 4 cases were mediated
® 2 settled and 2 did not settle

B. Benefits of ADR

® ADR offers the parties the opportunity for an early, informal
resolution of disputes in a mutually satisfactory fashion.

®  Parties maintain control over the resolution of their dispute.' |

® Settlement agreements are more durable than dec1s1ons issued by
a court or other third party

° Settlement agreements do not contain admissions of liability.

EPA Employment Civil Rights Training Manual , - Page 140




Alternative Dispute Resolution

- ® ADR will save the agency time and resources. The success rate
for mediations averages between 60 - 70 percent. The typical
mediation takes one day; whereas, the EEO process includes 180 .

" days for the investigation and at least 60 days for either a hearing
or a final agency decision. In terms of cost, an ADR session will
typically be under $1,000; however, the EEO process. is
significantly more expensive. Several agencies (Department of
Justice, Veterans Administration, and the U.S. Air Force) have
estimated that the average cost of the EEO administrative process
ranges from $10,000 (DOJ) to $15,000 (VA) to over $40,000
(USAF). Cost factors to consider during the administrative

“process include (1) time spent by the EEO staff, management
officials, aggrieved individuals, witnesses, and Office of General
Counsel; (2) attorneys’ fees and (3) decreased product1v1ty in the
affected office.

® By improving communication between the aggrieved individual
and the management officials, ADR may improve office morale
and avoid a disruption within the office due to an investigation or
hearing 5

IV ADR Core Prmcrples

There are certain core prm01ples that are necessary for the successful -
‘development of an ADR program. Flrst and foremost, is the principle that all
ADR programs must be fair to the participants, both in perception and reality.

Management Directive (MD)-110 (Nov. 9, 1999), Ch. 3(VII)(A). Federal
Sector ADR programs must also ensure voluntariness, neutrality,
" confidentiality, and enforceability.

@  Voluntariness
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All parties must agree to participate in the ADR proceedlngs It is
-important that partles understand that this is theirattempt at resolution.

. The partres should be assured that a resolution cannot be forced upon
them and that they can-end ADR at any time. MD-110, Ch.

RENUEVOR
o Neufrahty

To be effeouve an ADR proceedmg must be impartial. MD- 110 Ch o
3(VII)(A)(2). The proceeding cannot be controlled by either party. . i
That is why the EEOC requires that agencies use neutrals to conduct o
their ADR proceedings. A “neutral” is defined by the Administrative
Dispute Resolution Act (ADRA) as “an individual who, with respect to
an issue in controversy, functions specifically to aid the parties in : ;
resolving the controversy ? 5U.S.C. § 571. Any individual who serves t

as a neutral in an agency’s ADR program must have professional

tramlng in whatever dispute resolution technique(s) the agency utilizes )
in its program and a thorough knowledge of EEO law. MD 110, Ch. I

3(IV)(B).

® Confidentiality

Confidentiality is important to a successful ADR proceeding. Parties .
should be comfortable making statements without fear that these =~ ' |
statements will later be used against them. Pursuant to ADRA, o
statements made during ADR. are confidential and -exempt from I

disclosure under the Freedom of Information Act. Certain exemptions o
exist, however, which may require the disclosure of confidential '
information: (1) all parties and the neutral consent in writing; (2) the -
communication has already been made public; (3) the communication R
is required by statute to be made public but a neutral should make such )
communication public onlyifno other individual is reasonably available
to disclose the communication; or (4) a court determines that the
testimony is necessary to prevent a manifest injustice, help establish a
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v1olat10n oflaw, or prevent harm to the pubhc health or safety 5U.8.C.

§ 574.

The EEOC encourages agencies to issue clear, written policies

protecting the confidentiality of an ADR proceeding. It is also
- important to note that a settlement agreement is not confidential, unless
- the parties expressly agree to make it confidential. MD-110, Ch.

3(VID(A)B).
Enforceability

Enferceability of an agreement is key for a successful ADR program.
The regulations provide that any settlement agreement knowingly and

-voluntarily agreed to by the parties, reached at any stage of the
- complaint process, shall be binding. In order for the individual and the

agency to have the same understanding, the terms of the resolution must
be reduced to writing and signed by both parties. In addition, the EEOC
has the authority to ensure that the parties comply with the terms of their

- settlement agreement 20CF.R.§ 1614 504

V  When ADR is Offered and Elected

As in most Iegal proceedings, the ;‘party” is the individual or entity

- which is the plaintiff or the defendant in the respective matter. In the

federal sector EEO process, the parties are the aggrieved individual and
the agency. Management officials are witnesses in the [rocess, not a
named party to the proceeding. As such, the core principle of
voluntariness is satisfied when the agency voluntarily offers ADR to the
aggrieved individual and that individual elects to pa_rtlc1pate inthe ADR

~ process. Once the agency has determined that a case is approprlate for

ADR, management officials have a duty to cooperate in the ADR
process. MD 110, Ch. 3(II)(A)

Both partles have a nght to representation at any time. MD-110,
Ch. 3(IN)(A)(3). If management officials seek to have an attorney from
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the1r Office of General Counsel present, they should be aware that the
OGC attorney cannot represent them on a personal basis; rather the
attorney is acting on behalf of the agency. | :

Nothing said or done durlng ADR can be made the subJect of an EEO

complaint. MD-110, Ch. 3(A)(4). One exception is that the ADR
" program must provide reasonable accommodations to the participants

during the ADR process, and its failure to do so could result in a viable
EEO complaint. Kelly v. U.S. Postal Service, EEOC Appeal No.
01A10579 (Apr. 24, 2001).

VI Preparing for ADR.

ADR isavery ﬂex1b1e and mformal process, geared to dispute resolution rather
than compliance with a complicated set of legal or procedural requirements as
in adversarial (litigation) based resolutions. Here is a checkhst to cons1der
before starting an ADR session: :

Management ofﬁcrals may wish to prepare a few notes or outline their
thoughts to make the med1at10n process as productive as poss1ble

Think about what caused the dispute without assessmg blarne for the
dispute. Try to objectively analyze the events which lead to the dispute.

Write down any unanswered questions, which are directed to either the

other party or the mediator, for discussion during the mediation session.

Consider the agency’s interests that must be met for a satisfactery

resolution. For example, is the agency interested in keeping the

aggrieved individual in the same office? Does the agency want to
improve the aggrieved individual’s skills in a certain area? Has the
aggrieved individual been disruptive in the office? Also try to prioritize
the degree of importance for each of the interests.
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Next, try to list the interests and concerns of the aggrieved individual.
Speculate freely and hst reasons that the aggneved 1nd1v1dua1 might
have to settle the case.

‘Develop as many different séttlement options as possible, even if a

settlément option only resolves part of the dispute. These potential

* settlements will be added to those of the aggrieved individual to create

the framework for settlement discussions. Think about the agency s
interests, rather than the merits of the case.

Finally, consider the expectation of future contacts with the aggrieved
individual after the negotiations. If there will be continued contact with

" the aggrieved individual, the nature of the agency’s negotiation strategy

may be different than if there is no significant future contact.

VII Role of Agency Representative

If the agency offers ADR to the complainant,' it musttprovide a
representative who has settlement authority. In addition, the parties
should negotiate in good faith.

If a management official refuses to participate in ADR, the agency
should select another official to act as its representative during the ADR
session.

VIII Conclusion of ADR

An agreed upon resolution would resolve all issues of the dispute, and

. result in a written settlement agreement with the 31gnatures of both

parties.

Ifno resolution is reached in the ADR session during the informal stage,
the aggrieved individual will receive a final interview and the right to
file a formal complaint. The EEO Counselor’s Report may not provide

- any information concerning the ADR attempt, other than to indicate that
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the aggrieved individual elected the ADR program and the disput'e was .
not resolved through that procedure. In no case will the individual be o
referred back to EEO counseling where ADR fails to resolve the dispute. ‘

® If a resolution is not reached in the ADR. session during the formal

stage, the case processing must be completed within the extended time
" period (270 days)
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Notés: Video - The Mediation Process
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| Management’s Responsibilities

Overview of
- General Program Responsibilities
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DESK REFERENCE GUIDE

Management’s Geneml EEO Program Responsmllltles
I Introduction

" ®  In addition to management’s obligations to accomplish the agency’s
mandated mission, federal sector ‘management officials are also
responsible for ensuring that the spirit and intent of Equal Employment
Opportunity (EEQ) permeates every facet of the agency’s internal and

- external policies, practices, and procedures. In the mostbroad terms, the
EEO Program is a management program that is established by
- management and administered by a headquarters EEO office.

®  The basic federal requirements for an-agency EEO program are

: established in federal legislation and Executive Orders. These
requirements are further explained by regulations and in interpretive
policies, many of ‘which are accumulated in compliance manuals,
management directives, and policy and enforcement guidance notices
-issued by the EEOC and the EPA.

® - The key to the success of an agency EEO Program depends largely on
management’s full ‘participation in the planning, development and
implementation of the EEO Program and comn:ntment to practicing
good people management

® Employee disputes in all arenas (i.e., dlscrlmlnatlon and harassment
complaints, and grlevances) can be. avo1ded by management ofﬁc1als
~who practlce good people management '

®  Be Uniform. Umforrmty in dec1s1on making and treatment of
employees is a key to av01d1ng workplace dlsputes and ehmmatmg
violations of EEO laws.
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Follow Policy. Be consistent in following agency policy as this helps
to convince employees that management is treating them fairly, even if
they disagree with the policy.

Communicate What Has To Be Done. Make a habit of explaining
what is done and why it is done as a sound part of good management.

Use Job-Related Criteria. Good explanations are based on

job/mission-related criteria. To help avoid any inferences that unlawful
discriminatory motives were involved in any management decision or
action, management officials should use ]ob/nnssmn-related criteria as
the rationale for all personnel actions or decisions. ’

Be Fair. Unfairness, in and ofitself, is not illegal. However,' an unfair
decision or action by a management official can be found to be
discriminatory if it can be linked or associated Wlth a discriminatory
basis.

Resolve Problems. Handle problems and disagreements when they |

arise. If management waits, a problem usually becomes worse. This
does not mean that the disputing employee gets what s/he wants, but
creates an opportumty to open commumcatlon

II  Responsibilities of Management Officials

Agency Head

~ The agency head for the EPA has ultimate responsibility for maintaining

a continuing affirmative program to promote the full realization of equal
employment opportunity and to identify and eliminate discriminatory
policies and practices. Every management official of the EPA acts on
behalf of the agency head to ensure that the EEO/AE Programs and
policies permeate every aspect of the agency’s employment practices.

The agency isresponsible for mamtaumng continuing EEO/AE Programs
to promote equal opportunity and to identify and -eliminate
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discrimlnatory practices and pol1c1es The agency head is responsible
for providing sufficient resources to-administer the EEO/AE Programs
to ensure efficient and successful operation. The agency head must” -
designate an EEO Director who will come under his/her immediate

" supervision. It is essential that the agency head designate EEO/AE
Program officials to see to the day-to-day operation of the EEO/AE

* Programs and to serve as key resources for management officials to seek

. and receive advice on EEO/AE Program requirements and the possible
impact of certain management decisions/ actlons to the overall success
of the EPA’s EEO/AE Programs. :

® Associate/Regiomal Administrat‘ors

Associate/Regional Administrators have primary responsibility for
implementing the EEO/AE Programs throughout their respective
regions. Regional Administrators are responsible for ensuring that
‘adequate resources are available to carry out the objectives of the-
EEO/AE Programs and that all regional policies, practices and decisions
are free of intentional and/or systemic discrimination.

® Management Officials (Managers, Supervisors and/or Team
Leaders) ' - ’

Management officials are responsible for exercising personal leadership
- . in establishing, maintaining, and promoting EEO for all employees and
applicants for employment. As members of the agency’s management
team, they should identify and eradicate barriers to EEO within their
workforce. This includes their full cooperation with EEO/AE Program
officials in the implementation of the EEO/AE Programs and active,
good-faith participation in the early resolution of EEO discrimination -
complalnts
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@ The Director of Personnel/Human Resources

The Director of .Personnel/Human Resources is responsible . for
cooperating with the EEO Director in.the development, evaluation, and
implementation of the agency-wide EEO/AE Programs, and assists in

" the resolution of EEO complaints. The.Director of Personnel/Human
Resources is also respons1ble for developing programs, methods, and
techniques for carrying out the spirit and intent of the EEO Program in
all phases of personnel management.

Within the EPA organizational structure, the Director of

Personnel/Human Resources is located in the Office of Administration -
-and Resources Management Human Resources and Orgamzauonalv' 1
Services. : ., E : o

IIT Agency Pregram to Promote Equal Employment Opportunity
o Overall Federal Program

In the federal government, the overall EEO Program is mandated by

government-wide regulations that are promulgated by the U.S. Equal = i
Employment Opportunity Commission (EEOC). EPA’s EEOQ/AE g
Programs are developed in accordance with federal statutes, ;

government-wide policies, Executive Orders, EEOC regulatlons and
EPA’s p011c1es :

€  Government-wide EEO policy is established in EEOC regulations -
‘at 29 CF.R. § 1614.102 as follows: “It is the policy of the |
~ Government of the United States to provide equal opportunity in o
employment for all individuals, to prohibit discrimination in f
employment because of race, color, religion, sex; national origin,
age or disability and to promote the full realization of equal

employment opportunity through a contlnulng afﬁrmatwe N
program in each agency.”
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€  In addition to the procedural regulations, the EEOC provides
- guidance and instruction to féderal agencies on how to develop,
implement, monitor and report progress for the various EEO/AE

" Program components through the issuance of Management

- Directives, Management Bulletins and Notices, Policy and

- Enforcement Guidances. Please note that all EEOC Policy and
Enforcement guidance apply equally to federal and private
employers. The regulations, directives, bulletins, notices,
guidances and other pertinent material can be found at the -
Commission’s website: www.eeoc.gov. -

€  EEOC issuances to federal agencies and EEO Directors includcz

1. Management Directive - 712: Comprehensive Affirmative
-~ Action Programs for Hiring Placement and Advancement
: of Indzvzduals Wztk Handzcaps '

2. | 'Management Dlrectlve - 713: Affirmative Action for
. Hiring, Placement and Advancement of Individuals wzth»
Handzcaps ' :

3. 'Management Directive - 714: Instructions for the

' Development and Submission of Federal Affirmative

Employment Multi-Year Program Plans, Annual
Accomplzskment Reports, and Annual Plan Updates

4, Management Directive - 110: Federal Sector Complaznz‘s
: Processzng Manual. '
5. Enforcement Guldance: Vicarious Liability Jfor Unlawful

Harassment by Supervisors: June 18, 1999;

6. Policy Guidance on Executive Order 13164: Establishing
 Procedures to Facilitate the Provision of Reasonable
Accommodation: October 20, 2000; :
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7.  For a more complete list of EEOC issuances, please visit
the Commission website (www.eg0c.gov).

« IV Major Components of an Agency EEO Program

® A federal agency EEO Program consists of some major program
' components thatinclude affirmative employment planning, planning for
prov1s1on of reasonable accommodation, dlsonrmnatlon complaint "
processing, and plans for the preven’uon of harassment.

®  Some highlights of an agency s respons1b111t1es to support its overall
EEO Program include: :

€  Providing sufﬁcient resources to ensure efficient and successful
operation. Hence, the requirement that the agency head designate
an EEO Director and sufficient staff to effectwely operate an .
agency-wide program.

€  Reviewing, evaluating and controlling managerial and |

supervisory performance to insure a continuing affirmative |
application and vigorous enforcement of EEO, and providing
.orientation, training and advice to management officials to assist

in their understanding and 1mp1ementat10n of the EEO policy and B |

program. A

€  Take appropriate disciplinary action against employees who ;
engage in discriminatory practices. Engaging in discriminatory ‘
practices or conduct is also considered misconduct. This becomes
particularly important in discrimination complaint procedures
involving all forms of discriminatory or sexual harassment. In
one of the upcoming chapters, harassment issues will be
explained, as well as how and why management ofﬁc1als are held
toa hlgher standard than employees

EPA Employment Civil Rights Training Manual ~ Page 156

|
i
|
f
}




Management’s Responsibilities: General Program Duties -

® Affirmative Employment and Special Emphasis Programs |

Affirmative employment anid special emphasis programs are discussed
- indetailina subsequent chapter of this training manual.

'@ ' Discrimination Complaint Processing

Federal agencies must also provide a Discrimination Complaint Program

through which employees and applicants for employment will have
“access -to a prompt, fair, and an impartial avenue of redress for

complaints of employment discrimination. - : :

& W1th1n the discrimination complaint program, agencies must

' make available an Alternative Dispute Resolution (ADR)
Program at both the mforrnal and formal complamt processmg
stages. o

® EEOC guidance for the complaint processing program is

~ contained in EEOC Management Directive 110. The directive

provides specific guldance concernmg spe01ﬁc sections of the
regulations.

4 Management ofﬁ01als have a responsibility to cooperate with

EEO Program officials, (i.e., EEO Counselors, EEO Investigators,

EEO Managers, EEOC Admlmstratlve Judges) in all stages of the - -

EEO complaint probess for obtaining a clear understanding of

EEO claims that are raised by complainants; for providing an

- “articulation “of management’s legitimate non-dlscnmmatory

- reason for actions and/or decisions”; and, for participating in
good faith for the early resolution of EEO complaints,
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® Plan for the Prevention of Harassment | o : ' o [

Agencies are also responsible for establishing plans for the prevention
¢ of harassment in accordance .with EEOC Enforcement Guidance,
Vicarious Employer Liability for Unlawful Harassment by Supervisors,
June 18, 1999. The Guidance advises agencies that they are responsible |
for the conduct of its agents and supervisory employees and that
preventlon is the best tool for the elimination of harassment.

It is 1mportant to note here that an effective harassment prevention plan - L
helps to insulate the agency from 11ab111ty An effectlve plan should - - |
include: :

v’ A clear policy statement 1ssued by the agency head which is
distributed to all employees;

v’ Noticetoall employces ofthe appropriate reporting mechanisms;
and

v/ Annual training and/or retraining of all management ofﬁcials.‘

Please refer to the chapter on “Harassment” for more detalled
description of the agency’s obhga‘aons :

@ Plan for the Provision of Reasonable Accommodations .

In accordance with Executlve Order 13164, issued on July 26 2000

federal agencies are also requlred to establish written procedures on how
they will process requests for reasonable accommodation for individuals
with disabilities. The appendix of this manual provides EPA’s internal
reasonable accommodation policy and procedures. Managers should
consult the internal policy and/or the appropriate EPA official for ,
assistance in responding to-a reasonable accommodation request. 1
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' 'EEO Program Offiaals EEO Techmeal Experts and Resources

: EPA like all other federal executlve agencies, is respon81ble for

developmg and 1mp1ement1ng EEO/AE Programs that are consistent

E - with the policy and procedures promulgated by the EEOC.

- To accomphsh this EEO mandate, management officials are encouraged
 toseek guidance and assistance from the EEO Program officials, as well

as Human Resources officials, who possess the technical information

“and expertise to ensure that management is fully aware of the 1mpact of

a partlcular dec151on or action.

The Equal Employment Opportumty (EEO) Director. Atthe EPA
the EEO Director, is responsible for the management and oversight of

the day-to-day operation of the EEO Program. The Director advises the -

agency head with respect to the preparation of national and regional

EEO/AE Program plans, procedures reports and other matters

pertaining to the agency EEO/AE Programs and is responsible for

evaluating, on a regular basis, the sufﬁc1ency of the total agency

EEO/AE Programs. When authorized by the agency head, the Director
is responsible for recommending changes in programs and procedures
to elirinate discriminatory practices, and to improve the agency EEO
Program. The Director also serves as a liaison to the EEOC and other

- federal agencies on EEO matters.

Regional EEQ Officers are respon51b1e for the day-to-day operation
and maintenance of the regional/local EEO/AE Programs.  These
responsibilities include the coordination: and  development of
local/regional AE Program Plans and Accomplishment Report, and
submission of the AE Program Plan to the Headquarters EEO Office for

review and approval. -Regional EEO Officers conduct penodlc

evaluations of the EEO Program throughout their respective regions and
provide feedback to management officials on progress made toward
meeting EEO/AE Program objectives and goals. Further, Regional EEO

- Officers monitor regional training to ensure that minorities, women and

1nd1v1duals with d1sab111ues receive an equitable amount of the training
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Contacts:

avaﬂable Regional EEO Officers are responsible for adrmmstenng the

discrimination complaint program in the region by providing:an avenue

for early resolution of discrimination complaints. Regional EEO
Officers have responsibility for training and assisting'EEO Counselors
and Special Emphasis Program Managers in carrying out their EEO-

related duties.

Equal Employment Opportunity Counselors are responsible for
establishing and maintaining open channels through which employees

may receive information about the informal and formal EEO complaint -

program, raise questions (confidentially, if so desired), discuss concerns,
get answers, and obtain informal resolutions of issues related to EEO.
If issues are not resolved during informal complaint processing, EEO
Counselors are responsible for issuing the Notice of Right to File a
D1scr1m1nat10n Complamt and writing the EEO Counselor’s Report.

Special Emphasis Program Managers and Selectlve Placement
Managers advise the EEO Director and/or the Regional EEO Officer on

matters affecting -the recruitment, employment, and placement of |

minorities, women, and individuals with disabilities. They also provide

direction and guidance to Regional Management officials and serve as
contact persons for communication with the EEOC, the Office of

Personnel Management and other agencies.
References and Resources

U.S. Environmental Protection Agency
Office of Civil Rights (1201)

~.1200 Pennsylvania Avenue, N.W.
‘Washington, D.C. 20004
Phone:~  (202) 564-7272
Fax: (202) 501-1836
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: ‘Notes: Management’s Responsibilities:
~ General Program Duties B
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Management’s Responsibilities: |

Affirmative Employment
~ and -
Special Emphasis Programs
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DESK REFERENCE GUIDE
* Affirmative Employment and Special Emphasis Programs
| I Introductmn | |

- @  Section 717(b) of Title VII of the Civil nghts Actof l964 as amended, -
requires federal agenc1es to develop affirmative employment plans,
including programs to open employment opportunities to all qualified
people and provide training to enable employees to advance according
to their potential. Similar affirmative employment obligations are
imposed by Section 501 of the Rehabilitation Act of 1973, as amended,
with respect to employees and applicants with disabilities.

- @  In enacting Section 717 of Title VII, and similar provisions in the
Rehabilitation Act, Congress recognized the federal government’s
leadership role as a model employer. '

'@  EEOC has oversight responsibility for the operation of equal
-employment opportunity and affirmative employment programs of the -
federal agenc1es including the duty to review, evaluate and approve
agencies’ affirmative employment plans and the annual progress reports
~ on those plans. Detailed instructions to.federal agencies for planning
. and reporting affirmative employment efforts are contained in EEOC’s
Management D1rect1ves (MD) 712,713 and 7 14

- @  EBEOCisalso respons1ble for submlttmg to the Pres1dent and Congress

' an annual report describing the employment status of minorities, women
and individuals with disabilities in the federal government. EPA’s

progress on eliminating under-representation is included in this report.

11 Purpose of Federal Affifmativ_e ,Employment Pi'ogfams

@ Inrequiring federal agenc1es to have afﬁrmaﬂve employment programs,
- Congress expected agencies to do more than simply respond* when
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evidence of discrimination is brought to their attention. Rather, federal
agencies are expected to take lawful proactive steps to' promote equal
employment opportunity, and to diagnose and respond to potential
problems of exclusion before those problems develop into
discrimination as a legal matter.

" Manyof the actions taken to open opportunitie‘s also improve the quali'iy |

of the federal workforce and the functioning of the federal government,

lII Major Components of An Affirmative Employment Program

To develop a strong and meaningful affirmative employment program
in a federal agency, management must be firmly committed to the
principles of equal employment opportunity. ‘

€  Top management must clearly and consistently. communicate its

support of the agency’s equal employment
opportunity/affirmative employment programs to both its
supervisory and line staff, o :

€  Agencies must commit sufficient resources to maintaining these

programs and ensuring that their personnel are adequately trained.

€ Efforts in the area of equal employment opportunity should be an
important element of the measure of managerial performance.

On an ongoing basis, . agencies must system‘atically‘ review the
participation of minorities, women and individuals with disabilities in
their workforce. :

Guided by the results of these analyses, agencies must review relevant
policies and practices to assess whether they arbitrarily limit
employment opportunities for any workforce group. ‘

Agencies must then take appropriate and effective action to eliminate or
modify any artificial barriers they find. In doing so, ‘agencies may
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v

ut1hze a wide array of corrective steps, as determmed by the barriers -
identified; mcludmg, but not 11m1ted to:

€  engaging in outreach and recruitment to. reach the broadest
possible pool of qualified applicants;

@ consistent with the needs of the agency define job and selection
criteria to allow 1nd1v1duals with diverse skills and abilities to be
considered;

9  utilize the broadest possible area of consideration for vacancy
announcements to cast a wide net for potential qualified
apphcants

€ ensure diverse representation on selection panels;

¢  maximize employee development and training opportunities for
all employees, including employees at the lower grade levels; and

2 1mplement alternative dispute resolution meehamsms to promote
a chmate of trust and openness

The Afﬁrmatlve Employment Program Plan (AEP)

The AEP Plan for the EPA has been developed in accordance with gu1dance

“that is set forth in 29 C.F.R. § 1614.102 and instructions contained in EEOC

MD-714. Under the statutes and EEOC guidance, the EPA must prepare and
1mplement an AEP Plan for Minorities and Women which includes the

Jissuance,  publication and adherence to an EEO Policy to ensure that

afﬁrmative employment efforts permeate the organization.

. The ﬁrst step in developmg the AEP Plan is to conduct a comprehenswe EEO

program analysis. All key managers (personnel, budget, program managers,
and office heads) should participate in the program analysis and the
identification of problems and barriers.  The program analy51s is the
foundat10n on which the entire AEP plan will be based

" EPA Employment Civil nghts Trammg Manual . Page 167




EPA Employment Civil nghts Trammg

® Element6- Promotlons

The logical step to follow in determining whether employees are being

. developed would be to monitor internal promotions and analyze
promotion data with attention to whether promotions, both competitive
and non-competitive/career ladder, are equitable. Where disparities are

" noted, have the internal merit promotion processes been validated and/or
reviewed for any barriers? Is information about promotional ,
opportunities made available to employees regardless of minority status e
or gender? :

v’ Did the complaint trend analysis reveal promotions as a
frequently raised complaint issue? If so, did an examination of L
the complaint data assist in 1dent1fy1ng any bamers in the merit :
~ promotion processes‘7 o ‘

® Element7 -Separations - ‘ -

Analysis should be conducted concerning reviews of separation policy
and procedures. The analysis should be focused on any surveys and
studies regarding the impact of separations occurring during areduction-
in-force, downsizing, rightsizing, or reorgamzatlon onprotected groups.

®  Element 8 - Program Evaluation

ThlS last element deéscribes the agency’s system for providing periodic o
status reports on affirmative employment efforts to top management o
officials. This portion of the AEP Plan should explain the mechanism |

in place for monitoring AEP accomplishments and have in place the '
flexibility to make adjustments to the AEP Plan when the need arises.

V  Comprehensive Affirmative Action Progra‘fns for; Hiring,
Placement, and Advancement of Individuals with Disabilities

Instructions, procedures, and guidance for continuing comprehensive programs to
facilitate equal employment opportunities for individuals with disabilities is found in
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EEOC Management Directive (MD) 712, issued March 29, 1983. This guldance was
supplemented by MD 713, issued October 6, 1987, prescribing instructions; *
procedures, guidance, and formats for annual affirmative employment program plans
and accomplishment reports. Agencies are to examine policies, programs, facilities,
and other aspects of the work environment to identify barriers to equal participation
by people with disabilities. The agenc1es must then estabhsh aplan and time table
for removal of the 1dent1ﬁed barriers.

The basic program elements for a comprehenswe afﬁrmatlve employment program
for individuals with d1sab1l1t1es are: ‘

@® Elementl- Targeted Disabilities

Agencies are to emphas1ze the employment of 1nd1v1duals with severe
disabilities: deafness, blindness, missing extremities, partial paralysis,
complete paralysis, convulsive disorders, méntal retardation, mental
illness, and distortion of 11mbs or spme '

® Element 2 - Quantitative Goals

Agencies with 501 or more employees are to establish numerical
objectives for employment of persons with targeted disabilities. Goals

may address hiring, placement, and/or advancement of these md1v1duals’ o

"~ and must eonfonn w1th current EEOC guidance.
© Element3 - Specral Recrultment Programs
~ Agencies are to establishiprograms specifically to recruit and to trackv'
applications” from people with targeted disabilities. Recruitment
- programs should focus on internal and external sources of candidates.
-] - Element 4 - Goals and Timetables for Facility AcceSsil)ility

Agencies are to identify and remove architectural, comrnunication, and
transportation barriers. All facilities are to be surveyed annually. - As
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barriers are 1dent1ﬁed agen01es must set priorities and t1metab1es for
removal. ' S

® Element 5 - Reasonable Accommodation

Agencies are to establish and publicize specific procedures for prompt ]
* and efficient processing of requests for reasonable accommodation from
applicants and employees with disabilities. Agencies are to design
. procedures that eliminate any delay or ob structionby general limitations
or fiscal constraints. : '

® Element6- Alternative"Seleéﬁon‘Procedures

Agencies are to analyze selection procedures to identify those that
impede hiring, placement, and advancement of individuals with
disabilities. As selecuon bamers are identified, altema‘uves are to be o
mstltuted : , . o o}

@® Element7- Excepted Appointing Authorities

Agencies are to inform managers about the availability and flexibility of

excepted appointing authorities for employment of individuals with

disabilities. Agencies are to establish mechanisms for recruiting and

forwarding to selection officials applications from persons eligible for
- these excepted appointing authormes

®  Element 8 - Merit Promotlon

Agencies are to assure that employees with disabilities, especially those
with targeted disabilities, have equitable opportunities to advance via . -~
merit promotion programs. These programs should be used enhance
promotion opportunities for individuals with disabilities employed under
the excepted appointing authorities and those inthe competmve service.
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@  Element 9 - Other Promotional Opportunities

Agencies should make efforts to. advance employees with disabilities,
- -especially those withtargeted disabilities, as rapidly asisjustified by job
~ performance and individual potential. Opt1ons molude reclass1ﬁcat10n
of pos1t10ns to reflect accretion of duties.- :

© Element 10 Upward Moblllty

Ageno1es are to mclude employees W1th d1sab1l1t1es espe01ally those
with targeted disabilities, in the target populations for upward mobility

- programs - and to assure :that ' these 1nd1v1duals have equitable
opportumt1es to part1c1pate in these programs

® Element 11 Trades and Crafts :

' ~Agenc1es are to assure that employees W1th dlsab111t1es especially those
with targeted disabilities, equitable opportunities to participate in blue-
collar career development and advancement programs. In determining
whether applicants with disabilities meed physical and mental
qualification requirements for these programs, agencies should apply

~ standards in accordance with current guidance concemmg job-
relatedness and reasonable accommodation.

® Element 12 Tramlng and Career Development

Agencies are to assure that employees W1th d1sab111t1es espec1ally those
with targeted disabilities, have equitable opportumt1es to be trained.
Agencies should systematically evaluate the career development needs
of individual employees with disabilities and should provide details,
lateral reassignments, and other developmental opportunities that will
- qualify selected individuals for promotion. '
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Element 13 - Speclal Employment Programs -

Agencies are to assure that individuals with d1sab11ities, especially those
with targeted disabilities, are included in executive development,

management intern, cooperative education, stay-in-school, summer
employment, summer aide, ‘summer intern, and other special

" employment programs.

Element 14 - RTFs and Other Adverse Employment Situations -

. Reorganizations, contracting out, reduced p’ersonr,,lellceilings, and budget

cuts may lead to reductions-in-force (RIFs), furloughs, and involuntary
reassignments.. In these and similar situations, agencies are to analyze
the anticipated and actual effects on employees with disabilities,
particularly those with targeted disabilities. Within the limits imposed
by law and regulation, agencies should make every effort to minimize

-effects on employees whose disabilities make it impossible or
unreasonably difficult for them to be reassigned within the agency or

transferred to another agency.
Element 15 - Al__ternatlves to Disability Retirement . -
Each agency has a special obligation to provide reasonable

accommodation for employees who become disabled and to identify
positions within the agency or in other agencies in which these

individuals can perform well in spite of their disabilities. Special efforts -
should be taken whether the disability resulted from injury on the job or -
- from a medical condition or other situation that is not job-related.

Element 16 - Affirmative Attitudes

Agencies are to plan and conduct tfammg programs and special events

that foster affirmative attitudes toward individuals with disabilities, their
potential to be employed in a broad range of grade levels and
occupational series, and their ability to function effectively in F ederal
work places.
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@ Element 17 - Awards

Agencies are to assure that employees with disabilities who are

- performing outstanding work have equitable opportunities.to win
incentive and other performance -awards, especially quality step
increases and bonuses. Supervisors should be encouraged to identify
and nominate deserving 1nd1v1dua1s especially those with targeted
disabilities.

- Program Administration and Management:
' ®  FElement 1- Staffing Commitments .

Each agency with 3,000 or more employees should have a full-time
disability program manager at headquarters and in each organizational
unit and field installation with 3,000 or more employees. Appropriate
staff assignments should be made in all organizational units and at all
installations with 101 or more employees. Agencies are to consider
employees with disabilities, especially those with targeted disabilities,
for these posmons

@  Element 2 - Internal Guidance

Each agency is to issue periodic (at least annual) internal guidance to

- disability program managers, selective placement coordinators, and

 other personnel who have respon51b111t1es regarding the comprehensive

affirmative employment program for individuals with disabilities. The

-guidance should cover current issues as well as general policies and
procedures. o

® Elemeht 3 - Delegation of Authority

Agencies are to delegate appropriate authority and assign specific duties
and responsibilities to personnel throughout the agency in order to
‘assure efficient and thorough implementation of the comprehensive
affirmative employment program for individuals with dlsablhtles
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Element 4 - Management Mechamsms

Affirmative employment for 1nd1v1duals with disabilities should be
addressed by line items or other separately identifiable elements in
agency management plans, financial - plans, budget requests, and
associated reports, briefing papers, and testimony.

Element 5 ~ Program Evaluation

Agencies are to establish systems for evaluating program status and
achievement. These systems should enable ongoing adjustment and
improvement of the comprehensive affirmative employment program as
well as production of reports for internal use and reports for the EEOC.

Element 6 - Data Collection

Agencies are to establish data collection systems that convey ac'clirate
information to the Central Personnel Data File maintained by the Office
of Personnel Management. - Particularly important are the SF 256

disability information and data on hiring, placement, and advancement -~
patterns for applicants and employees with disabilities, especially those

with targeted disabilities.
Element 7 - Management Accountability

Achievements and deficiencies regarding affirmative employment for
individuals with disabilities are to be reflected as a separate element in
the individual performance appraisals of agency personnel responsible
for management and implementation of the program. This includes
executives who have general respons1b111ty as well as individuals Wlth
specific assignments. :

Element 8 - Training and ‘Technical Assistance

Agencies are to provide or obtain training and technical assistance

adequate to develop and maintain a high level of management,
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supemsory, and employee awareness of issues, policies, regulations,
and procedures concerning affirmative employment for 1nd1v1duals w1th
d1sab111t1es

® Element9- Employees with Disabilities Advisory Committee

" Agencies .are to provide leadership, guidance, and resources for.
establishment of Employees with Disabilities Advisory Committees to -
provide input concerning disability issues and the impact of agency

- employment practices. Membership on these committees is to include
and may be limited to agency employees who have disabilities.

@  Element 10 - Cooperation with Unions

Collective bargaining agreements often require agencies to consult
- employee unions when affirmative employment program plans, plan
updates, and reports are prepared, or when reasonable accommodations
are provided. Agencies are to review current and proposed collective
bargaining agreements to identify provisions that may cause problems

. for employees and applicants with disabilities, and seek union

- cooperation in providing afﬁrmatlve employment for individuals with
disabilities. '

@ Element 11 - Outside Liaison

Agencies should maintain liaison with national and local agencies and
organizations concerned with education, information, rehabilitation
and/or employment of individuals with disabilities. These contacts can
be sources of future employees, identification of appropriate reasonable
accommodation, and retention of employees WhO become dlsabled

VI Spec1al Emphasm legrams

- Spee1al Emphas1s Programs (SEPs) focus on specific groups and the
agency’s efforts to expand the pool of applicants through outreach and
reerultment Theqe programs are de51gned to increase opportum’cles for-
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minorities, women, md1v1duals with d1sab1l1t1es and veterans by
-+ identifying barriers and implementing creativestrate g1es for el1mmat1on
of barriers.

4 Special Emphasis Program Managers (SEPMs) serve as valuable
resources to management officials for providing advice on how -

to ensure that existing personnel office outreach and recruitment

efforts reach minorities, women, and individuals with disabilities

at all levels. A SEPM is an EEO official who is responsible for

identifying the unique and/or special concerns of a group of

applicants or employees and then briefing agency management

with suggestions and strategies for the elimination of barriers.
€  Government-wide Special Emphasis Programs include:

v Federal Women’s Program - established 1963

v Hispanic Employment Progrem (HEP) - established 1970

v Disability Emphasis Program - established in Section 501

of the Rehabilitation Act of 1973, and Section 403 of the |

Vietnam Era Veterans Readjustment Act

v Veterans Employment Program - See Title 5 -U.S. C.
Subpart B, Chapter 31; 5 CFR 720, Subpart C;.and
Executive Order 11521, 1990.

v The Wh1te House Initiative for Hlstoncally Black Colleges
and Un1vers1t1es (I-IB CU) | .

©®  SEPs focus on certain and specific groups that have been identified in
an agency’s efforts to expand the pool of available applicants for hiring
or candidates for promotion through recruitment and outreach. The
programs are designed to increase opportunities for the various groups
by identifying barriers and implementing creative strateg1es for barrier
elimination.
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@  Atthe EPA, the Work Force Diversity and Analysis Team in the Office
Of Civil Rights is responsible for ensuring the implementation of the
agency’s six special emphasis programs and for monitoring the overall
AEP. National and collateral-duty SEPMs are a valuable resource for
management officials as they serve as first line contacts with colleges
and universities and coordinate program and public relations activities.

- @  The SEPMs can provide management officials with technical assistance,

. enlist their participation. in recruitment trips, training conferences,

speaking engagements, and in establishing ties with community based
organizations and learning institutions.
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Notes: Management’s Responsibilities:
Affirmative Employment Programs o
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Management’s Responsibilities Under the Rehabilitation Act of 1973

M-ana?gerhent’ S Responsibilitiés !
~ Under the .
Rehab111tat10n Act of 197 3
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Facility Accesmbﬂlty

W Al federal management ofﬁ01als have a
responsibility to report any barriers. Watch
- | _

S’

Doors that are too narrow or too heavy.
Entrances that have steps and no ramps.
Rest room facilities that are too small.
Thresholds that are too high. |
Furniture that intrudes on passageways.
Lights that are burned out or too dim..
Loose railings or pavers. | .
HC parking spaces in distant locations or N
constantly occupied by cars without HC tags.

NNSNSNSNSNASN

What other barriers may exist?
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~ Scenario #2

| Sally is a Supervisory Computer Specialist who §|
|uses a scooter because of her disability. Her §
|agency. holds monthly IT meetings in itsf
| historic headquarters building.  Sally has
reported that the restrooms in this building are §
inaccessible and requests that they be
|renovated. How should the agency respond? §

i

Would it make a difference if Sally was a
guest Jrom another agency?
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Management’s Resp(mSIbllltles'

EmEloyment of Indwlduals With Disabilities

Strive to meet EPA goals for hiring, placmg, and

advancing individuals with disabilities.

Ensure an active recruitment program Whlch includes {i

individuals with disabilities.

When hiring consider the emploYee’s ciualiﬁcations

Keep the disability and need for accommodatlon out of

the selection ¢ process.

Work with personnel to ensure that qualification
requirements are job-related. , -
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" Scenario #3

|Susan supervises a staff of twenty research |
scientists. She advertised an entry level position f§

and included in the criteria the ability to give oral |
| presentations to large audiences. One applicant, §
Henry, is deaf and a recent college graduate. §
During the interview, he explained that he uses the §
assistance of a sign language interpreter when hev
- | gives presentations. Is Henry qualified?

T, What questions could be asked of this candzdate
g * during the interview?
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with disabilities are:

‘and/or co-workers
approprlate h1r1ng and conversion authorltles

accommodation or physmal access1b111ty

Making Individuals With Dlsablhtles Part of the Team

|| MaJ or bamers to employment reported by 1nd1v1duals

v Negatlve attitude of h1r1ng ofﬁc1als Superv1sors

v/ Agency unwillingness to provide reasonable

B Treat individuals Wlﬂ’l d1sab111tles just llke other
employees, with respect.
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g Séerfario#’élw

|Dave is Branch Chief for a lively staff. f
They work hard, but like to tease and play §
practical jokes. One employee, Tom, has |
|multiple sclerosis, and two of his co-§
|workers make fun of the way he walks. §
Should Dave say anything, and if so what? §
|What information would you need to
decide if Dave should say anythmg‘? ]
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Interviewing Individuals With Disabilities ]

M Ask each applicant the same questions about their §
qualifications, skills, and experience.

B Follow the lead of the individual with a disability. If s/he o :
does not mention the disability, do not mention it. .

B Focus on the functions of the positioh and the knowledge,
skills and abilities the individual would bring to the job. H

B Applicants may request reasonable accommodation for the §
interview. Agencies should generically invite applicants J
to ask for reasonable accommodations on the _]Ob ‘-
application or when settmg up the interview.

. Can management officials focus on the fuizctional "
\.. requirements of the job when interviewing an o
X applicant who has an obvious disability? |
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 Scenario #5

Ron is interviewing a candidate who had an §
| outstanding application and credentials. The
|woman is limping slightly but has notf§
| mentioned a disability. Ron is concerned. §
Because considerable walking to variousf
buildings is required for the job, he considers B
asking her questions about his concerns. How
should Ron approach the subject?

ST R R S Ty g el TR e e e S T e e
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| Appointing Authorities and Special'ﬁmpl_oyment Programs

Individuals with dlsab111t1es can be hired competmvely ornon- B
competitively. :

B Excepted appointing authorities provide an opportunity for ‘-
individuals with disabilities to-be hired non-competitively §
so they can demonstrate their ability to do the _]Ob The E
two major optlons are: :

v/ Schedule A appointments
v Veterans with a 30% or more d1sab111ty

B Individuals ,Wiﬂ‘l disabilities should be equally recruited
for vacancies announced through the merit promotion § B

B Individuals with disabilities should also be equally
recruited for upward mobility and other spemal
employment programs. g
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Types of Reasenable Accemt‘hodat’ion:s

Assistive devices or technology

Working from home S

Readers, interpreters, and personal a331stants

i Modification of work duties

.| B8 Flexible work schedule |

| B@ Adjustments to work station/office

B A change in Work style of management officials &
~ co-workers

@ Leave, including LWOP

‘Reassignment to a vacant position

EPA Employment Civil Rights Training Manual “Page 199




EPA Employment Civil Rights Training

€  distortion of limbs or spine,
9  mental illness, e
€  mental retardation, and

€  convulsive disorders.

Agency management sets the goals for new hiring of individuals with
targeted disabilities, but they rely on hiring officials to make decisions
in support of the goals.

EEOC reports annually to Congress on the progress of each égency,
including a breakdown for each of the targeted disabilities.

Agencies are responsible for ensuring that management officials are
aware of issues, policies, regulations, and procedures concerning the
recruitment and employment of individuals with disabilities. .

Agencies are also responsible for ensuring that all of their pfograrris
training, and other activities are fully accessible to all employees vv1th
disabilities. :

Agencies should conduct an annual review of policies, proéedures,
programs, activities, and facilities to identify and target for removal any
barriers to participation by individuals with disabilities. ‘

III Management Role in Affirmative Employment for Ind1v1duals~
with Disabilities , :

Management officials are responsible for meeting fheir agency’s EEO -
objectives for hiring, placing, and advancing individuals with
disabilities.

Hiring officials should work with their personnel offices to assure that
qualification requirements are job-related and to ensure that an active
recruitment program which includes individuals with disabilities is in

 place.
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‘Scenario #6

| The job announcement closed a month ago, and
Alice is reviewing the applications of the
candidates forwarded by the personnel office. §
'| In addition, they give Alice an application from §
| a qualified individual who applied last week for §
~|a Schedule A position. May Ahce conmderi

|hiring this candiclate‘? |
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Reasonable Accommodations

situation that presents a barrier.

reasonable accommodations quickly.

B Applicants and ‘employees with disabilities have a |
right to request a change or adJustment to an |
element in the application process and work 7

B Management officials should know their agency’s |
procedures and should process requests for

B Failure to respond promptly can be a violation of
the employee’s rights under the Rehab111tat1on Act §
0f 1973. B
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© Qualified individuals with disabilities should be considered for
'~ vacancies on the bas1s of the1r sk111s and ab111tles

® To be hjred, individilals with disabilities must be qualified for the
~position and able to perform the essential functions, with reasonable
 accommodation if 1equested or Wlthout reasonable accommodatlon if
- not requested.

@ Management ofﬁcials should assure that individuals with disabilities
have equal opportunities to demonstrate that they can perform the job
successfully, to obtain promotions and awards and to part1c1pate in
training and career development programs

e I:Manageme‘nt officials are respons1b_1e for 'making reasonable
- accommodation to.the known disabilities of applicants and employees.

The only exception is when the agency can demonstrate that the :

' accommodation would cause an undue hardsh1p, Wh1ch means a -
s1gmﬁcant d1fﬁcu1ty or expense \

KR Management officials should be held accountable in their performance
- appraisals for meeting EEO responsibilities and should be recognized
~ for their,achievements in helping the agency fulfill its AEP obligations.
v Makmg Ind1v1duals w1th Dlsablhtles a Part of the Team

® . The individual who is best qualified for the- pos1t1on should be hired.
' Focus on the individual and not the disability. '

® Maj or barriers to employment reported by individuals 'With disabilities -
are: R : ' '

@ Negatwe att1tude of hmng officials, superv1sors, and/or co-
workers;

-9 Management’s lack of knowledge about appropnate h1r1ng and
conversion authontles
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VIIL Superwsmg Ind1v1duals with Dlsablhtles

Treat individuals W1th dlsablhtres w1th respect the same as those Who
do not have a disability. Praise in public and criticize in private.

Employees with disabilities should feel that they are a part of the overall

staff. Management officials should not allow mlstreatrnent or exclusion
of an employee with a dlsabﬂrty

Management officials and co-workers should report any communication,

architectural, attitudinal, or other barriers that may ex1st durmg the

formal and informal periods of the work day.

Language can reflect the attitudes of the speaker. The Way a superV1sor
speaks of an employee will be picked up by co-workers Management
officials should set a positive example.

VIII Reasonable Accommodation

Agencies are required to make reasonable accommodation to the known
physical and mental limitations of an otherwise qualified applicant or
employee with a disability unless the agency can show that providing
the accommodation would result in undue hardship. Reasonable

~ accommodation can be any change

9 in the work environment (including events and training) or

€ in the way duties are customarily performed.

Management officials must respond promptly to requests for reasonable
accommodation. A delay in providing reasonable accommodation can
be a violation of the applicant or employee’s rights under the
Rehabilitation Act of 1973, as amended.
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o In most agencies, only the D1sab1l1ty Manager or the EEO Officer is
qualified to deny a request. The denial must be.in ertmg and must
spec1fy areason for the denial.

® Accommodahons can only be‘,determinéd on a case-by-case basis,
usually through an interactive process. Accommodations are
individualized. While the individual with the disability is generally the
best judge of what accommodation is most appropriate,it is the agency
who chooses among effective accommodations.

® If an applicant or employee does not reveal his/her disability or request.
accommodation, management is not requ1red to provide reasonable
 accommodation.. However, once management officials know an
employee needs a specific accommodation, the employee should not be

- required to make a separate request each time the need arises.” '

®  Once the job offer is made, the applicant might request reasonable
accommodations related to the work duties or environment. The agency
should have the requested accommodations ready and available when
‘the employee begins work. = If this is not poss1ble “interim
accommodations should be provided.

e The employee should be consulted before purchasing or contracting for
" - assistive technology or devices. Agencies that fail to secure employee
agreement risk the possibility of procuring unsuitable accommodations.

®  Typesof Accommodations (generic overview):

2 Restructunng the ]Ob so that the employee can perform the
essential functions. :

& Adjusting the employee’s work schedule.

9 Granting flexible leave - excused absence s1ck leave, annual
leave, or leave without pay.
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* ~ Flexiplace - ehmmatmg the phys1ca1 s’cram of the da11y commute
..can greatly improve an employee’s productivity.

¢  Modifying the employee’s work site to allow better access and
mobility. Furniture, carpet, equipment, files, and 11ght1ng may
need to be adjusted or moved.

2 Specialized equipment and assistive devices.

9  Readers, interprefers, and pers_onal‘ assistants. These can be hired
non-competitively through the Schedule A authority.

¢ T or employees only, reassignment,to a vacant position

o Management ofﬁc1als should be familiar with thelr agency s policies
and procedures related to the purchase or acquisition of reasonable
accommodations.

®  Itis the res'ponsibility of each management official to ensure that all .
his/her employees have equal access to agency functions - staff
meetings, training, efc.

o When in doubt about appropriate accommodations, ask the employee.
To explore the options available, contact the agency Disability Program
Manager..

o The applicant or employee with a disability who requests
accommodation should be treated with respect at all times. Remember
that requests can stem from a desire to 1mprove work performance or
participation. :

o Management officials should comply with their agency’s policies
concerning requests for medical documentation. However, if an
employee’s disability is obvious or is already documented and on file,
the agency may not request medical documentation. |
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e Al aspects of the employee’s ~disability and ‘the request for
- accommodation must be kept confidential. Attention should not be
directed to the accommodation provided. This includes readers,
interpreters, and personal assistants, They should not be introduced or
drawn into the mee‘nng or event as part101pants unless requested by the
employee.

e Management officials are cautioned not to retaliate against an employee
' for requesting reasonable aecommodat1ons whether or not the request
was approved. ‘

IX J ob Performance and Recogmtlon

All employees mcludlng those w1th disabilities, should beheld accountable for their
work performance. Management officials are responsible for communicating
- performance expectations to the1r employees and for monitoring and appralsmg their
work.

® Individuals with disabilities should be made to feel that they are on an
equal basis with employees who do not have disabilities.

- €  Employees with disabilities should have equal opportunities to
win incentive and other performance awards.

_ @ Employees with disabilities should be provided with performance
standards. and elements that are fair and appropnate for the
pos1t10n

¢ Employees with disabilities should be given equal opportunities
to obtain training and participate in other growth opportun1t1es
that will allow them to advance in their careers.

L 2 Employees with disabilities should be encouraged to participate
- in supemsmy, executlve and/or management training.
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When evaluating an individual with a disability, ensure that aspects of
their physical or mental disability are not held against them.. .

Management ofﬁmals should con51der that what appears to be a
performance or conduct problem may result from a lack of appropriate
accommodations.

Any performance problems and/or misconduct should be‘addressed at |

the earliest poSsible stage. The management official should provide
feedback to the employee and ensure that it is fully understood. -

Management officials must be careful to distinguish between

performance problems and difficulties caused by a physical or mental -

disability. Before taking disciplinary actions; management officials
should ensure that, if previously requested, all necessary reasonable
accommodation has been explored.
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Notes: Management’s Respdnsibilities- Under .the
| Rehabilitation Act of 1973 |
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Management’s Responsibilities: Preventihg Harassment

N anagement’
Respansmlhues'

7 Identifyjing Elimina_ting
and Preventing
- Harassment
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Management’s Responsibilities: Preventing Harassment

~ Protected Bases

B Race
B ; Coiér |
Religion
B Sex

B National Origin

Age (40 and over)

Disability

Retaliation
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What is Workplace Harass'ihént?

M Harassment is any unwelcome verbal or physical
conduct based on one of the protected bases that is §
when:

v/ The conduct culminates in a tangible
employment action, or | | ;

v/ The conduct was sufficiently severe or
pervasive to create a hostile work environment §
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| Who Ciin'Commit Wo_rkplace Harassment?

VA. Management Official

A Co-Worker

B A Non-employee
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Eleﬂientst of a Harassment Claim

B Conduct must be unwelcome

M Conduct based on a protected basis

M Conduct results in a tanglble employmemt actlon or
creates a hostile work env1ronment ;
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| 'ﬁnwcalcome Condu‘ct

B “Unwelcome” conduct is where the employee did E
not solicit or invite the conduct and regarded itas§
undesuable |

| Critical Inquiry: Did the complainant explicitly or [
- implicitly conrrnumcate that the conduct was §

unwelcome?

v Submis’sion,does not mean welcomeness

4 Actlve part101pat10n Would likely defeat the
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‘Scenario#1

Deborah’s male co-workers frequently engage
in' bawdy sexual banter and horseplay in the
office. They trade stories about their sexual
exploits and kid each other about each other’s
sexual. prowess. Deborah sometimes has
conversations of a sexual nature with one of her
male co-workers, but she has let the others
know that she is offended by their banter and
horseplay. Deborah has complained to her
supervisor, but he has taken no action.

=" Evaluate Deborah’s harassment claim.
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‘Basis

B Harassment based on sex, includihg same-sex, :
(sexual and nqn-sexual) Violates T itle'VII

Harassment based on race, color religion, age §
(40 and over), disability or in retaliation for §
protected activity also violates federal antl-
discrimination laws.
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Scenario # 2 |
Joseph is a rude and offensive individual. He constantly S
makes disrespectful statements to his co-workers about f§ |
their appearance, knowledge, and job performance. Alex a
is particularly offended by J oseph’s inappropriate .
| behavior. Joseph daily calls Alex a “big headed, lazy -}
bum.” Fed up with J oseph’s behav1or Alex 1n1t1ates the [ O
EEO process.
Analyze'Alex’s harassment claim? . i
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‘Hamssmeﬁt: -'Tangible Employment Aetion B

E A superv1sor s harassment results in a s1gn1ﬁcant 1
change in employment status or benefits, etc. (e.g.
‘demotion, termination, failure to promote, efc.)

|H  Only iﬁd'iViduallsl with supervisory or managerial
respon_sibility can committhis type of harassment §
B If a tang1ble employment action results from B

harassment by ‘a supervisor, the agency is B
automatically liable K
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[
Scenario#3 | |

Kim believes that her supervisor, Ted, subjected her to unwelcome § - |
sexual eonduct. For example, on one occasion, he gazed at her from a N
head to toe and stated that she looked fantastic. Kim informed Ted

that while she appreciated his comment, she did not consider his §f !
behavior appropriate for the workplace. Ted replied that Kim needed | |
to loosen up and accept favorable comments. On other occasions,
Kim would notice Ted suggestively looking at her body as she walked §
by his office area. When Ted interviewed Kim for a promotion, he |
expressed reservations because Kim was not flexible or loose enough |
for the position. Kim was denied the promotion. Believing that Ted ]
was punishing her for rej ectmg his advances she res1gned one month’ -}
later. . ' , DR

Would it make a difference if Ted granted,
rather than denied, the promotlon to ;[
Kim? ' o o
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Hostile Environment Harassment

B Unwelcome comments or conduct based on a §
protected basis which unreasonably interferes with
an employee’s work performance or creates an
intimidating, hostile or offensive work environment

Anyone can commit this type of harassment, a f
management official, a co-worker or a" non-f§
“employee IR
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Hostile Env1r0nment Harassment
Standards |

- Key Issues

‘® Frequency and severity

® Reasonable person standard |
B Tangible affect on the 1nd1v1dua1’s job not .
necessary | .
M Psychological harm not necessary O
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Reasonable Person

N Is the conduct severe or pervasive enough to |
create an environment that a reasonable person §
would ﬁnd hostile, intimidating or abusive?
and | ' |

The employee'per'c‘eived the conduct as such.
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Scenario # 4

Charles believes that his co-worker, Bob, engages in behavior that is §
offensive to Charles based on his race (African-American). For |
example, Bob (who is Caucasian) sent an e-mail to the employees in §
their unit attaching a series of jokes beginning with the phrase, “You §

'| were racially offensive. Bob expressed surprise that Charles took §
offense and stated that he did not believe that the word “ghetto” only §
pertained to African-Americans. On another occasion, Bob sent another E

complained to their supervisor, but the supervisor took no action.
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gency Llablllty Hostile Work Env1ronment

Harassment By a Management Official

B Ageney is hable even if management d1d not know, unless both
~ elements of an affirmative defense are met:

®  Ifexercised reasonable care to prevent or promptly correct
any harassment and

“ 0 - The employee unreasonably failed to take advantage of any ‘
- preventative or corrective opportunities offered by the @
agency or to avoid harm otherwise.

Harassment by high ranking officials, agency is d1reet1y 11able -0
"afﬁrmatlve defense available.
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¢

gency Liability: Hostile Work Envu'onment i
Harassment By Co- Worker or Non—Employee -

Il Agency is liable if it knew or should have known of the_
harassment and failed to take immediate and appropnate ,
corrective action. ‘ :

Agency knOwledge is assumed if:

The victim complains about the harassment or
The. conduct occurred in the presence of a supervisor, &
or
The conduct is Widespread B
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Management’s Responsibilities: Preveliting Harassment

Scenario # 5

Anna’s supervisor frequently made remarks that were offensive to her |
and other Hispanic employees. He also made crudely demeaning 8
references to women." S

| Anna did not complain to- higher management about the supervisor’s
a letter to the head of Anna’s department complaining about the &

supervisor’s harassment. The agency conducted an 1nvest1gat1on and &
the superv1sor was repnmanded and d1sc1p11ned '
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Scenarid # 6; |

Jack joins his new secretary, Nancy, at a farewell gathering for an
agency employee. During the gathering, he rubs his hands on her E
shoulder and back and states that he would like to take her out to dinner. f§
Nancy declines the invitation and demands that Jack remove his hands. |§
Jack immediately apologizes and states that he had misread the signals
-| between the two of them.

This was the first time that Jack made an advance toward Nancy, and he §
never again makes other sexual advances toward her. Nancy considers §
filing a complaint, but she assumes that no one will beheve her since {8
there were no eye witnesses. -
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- Scenario #7

Joan dreads each time her photocopier breaks down because the repair §
person assigned to her office always leers at her and makes sexually §
suggestive remaiks. Joan has complained to her supervisor, but the f§
supervisor says he does not have any control over the repair person [§
| because that individual is an employee of the photocopier service @
" | company and not an employee of the agency. The supervisor does relay
Joan’s complaints to the service company, but no action is taken.

_v%&: )
R
X

A

" Analyze the supervisor’s response to the issue?
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|
HOW Harassment Affects the Workplace
For agencies:”
W High legal costs and damage awards |
B Poor public image
B Lower productivity and morale
Higher costs for hlrmg and trammg new
employees ,
.
n
o
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HOW Harassment Affects the Workplace

For employees

Emotional and physical pain

Less veffe‘ctive job performance

Poor empleyee morale

Personal and financial problems
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Ajgpro]lriathe. Preventative Actions
All Management OfﬁCials and Emplc‘)yees should:

Know the agency’s harassment pohcy |
Set a positive example by treating others with respect :
Don’t make assumptions about jokes -k
Think before speaking and consider others’ feelmgs
and perceptions ' . - |
Never go along with the. crowd if behav1or is
offensive ‘

3
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Preventative and Corrective Actions For Agencies |
Establishing Effective Anti-Harassment Policy

Policy should be written and well disseminated
Protect against retaliation | |
Explain the conduct that is prohibited . 7
‘Create multiple paths to complain about'haraSSment
Provide _fof prompt investigations of complaints
Set time frames in which the agency will 'act

Assure that 1mmed1ate and appropriate correctwe

: action, mcluclmg discipline, will be taken

Ensure confidentiality to the extent possible
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Preventative and Corrective Actions For Agencies
Investigate Allegations of Harassment

Ensure prompt, thorough and 1mpart1a1 | o}
investigations o . - |
Be objective, don’t make assumptmns |
Ensure confidentiality to the extent possible ' |
Make credibility determinations . |
Check personnel records SR
Take nnmedlate and approprlate correctlve act1ons ;

U e
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Condﬁéting aﬂ ‘InVest_igation |
~ Relevant Information from the
Aggrieved/Alleged Victim

What happened?‘ |

‘When did it happen?

Where did it happen?

How did the alleged victim respond?

Were there any witnesses?
i@ How frequent was the conduct?

Is there documentation of the iricident?

B How would you like to see the matter resolved?
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Conducting an Investigation
Relevant Information from the Alleged Harasser

M What 1s the response to the alIegation?

If false - why would complainant lie?

||
B Other individuals with relevant information?
|

Any documentation/other relevant information?
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-~ Corrective Action

B If it is determined that harassment occurred,

| corrective action should be undertaken immediately. §
Corrective measures should be designed to end the f§
harassment and ensure that it does not recur.

‘The severity of disciplinary action should depend on
factors such as the severity and frequency of the f
‘misconduct, the impact on the complainant, and
whether the harasser engaged i in ‘sithilar mlsconduct
before. _
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v ~ Bothobjective and subjective standards apply: How would

a reasonable person have reacted in the complarnants"

= position? How did the complainant react?
The individual’s job need not be affected.

Severe psychologleal harm is not necessary to estabhsh a
violation.

Hostile, offensive or intimidating actions which are directed

. toward an employee’s protected status under federal employment

discrimination statutes, including race, color, sex, religion,
national origin, age or disability constitute hostile environment
harassment. Conversely, actions which are based on personality
differences, or conflicts unrelated to the protected bases described
above, while unfair, do not constitute unlawful harassment.

L Agency liability:

\ g

Hostile environment harassment by a. management official:
The agency is liable even if higher management did not know of
the management official’s harassment, unless it can establrshboth
elements of a two-part affirmative defense. :

v it exercised reasonable care to prevent and correct

promptly any harassment and

v/ the employee unreasonably failed to take advantage of any
preventative or corrective opportunities provided by the
agency or to avoid harm otherwise.

. Additionally, .whenever ahi gh-ranking official engages in hostile

environment harassment, the agency is directly liable and does
not have recourse to the affirmative defense.
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€ - Hostile env1ronment harassment by co-workers: The agency

is liable if it knew or should have known of the harassment and

failed to take 1mmed1ate and appropriate correctlve action.

® Hostile environment harassment by non—.employees: The
agency .is liable if it knew :or should have known of the
_harassment and failed to take* 1mmed1ate and appropriate
corrective action W1th1n its control

/ It- 18 assu:rn_ed that the agency has knowledge of the
| harassment under the following circumstances:

*  The victim'complains about the harassment -

* The conduct occurred in .the presence of a
. management ofﬁcial -

* The conduct is so Wldespread that the agency

reasonably knew or should have known

X Approprlate Preventatlve Actmns for All Employees

¢

\ 4

Know the agency 8 pol1cy on Workplace harassment

Set a positive exarnple by treating others with respect and lettmg them

Jknow the same is expected of them

Avoid making assumptions thatjokes, friendly gestures or comments are

‘harmless or welcome. They may not be Vl'ewed' that way by others.

Think before making personal comments or asking questlons that may
be misinterpreted. Consider whether or not they will make the other
1nd1v1dua1 uncomiortable

Never g0 along w1th a crowd or accept behav10r thatis offenswe Make
feehngs known.
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¢

Make credibility determinations.

v  Arethe stater'nents‘ believable?

v/ Did the 1nd1v1dua1 seem to be telllng the truth how was |

his/her demeanor?
v’ Didthe :indi‘vidual have a reason to lie?

v/ Isthere witness testimony or physical documentation that
corroborates the individual’s testimony?

v/ Didthe alleged harasser have a history of similar behavior
~ in the past?

Take immediate and appropriate corrective action.

If it is determined that harassment occurred, corrective action
should be undertaken immediately. Corrective measures should
be designed to end the harassment and ensure that it does not
recur. '

The severity of disciplinary action should depend on factors
such as the severity and frequency of the misconduct, the impact
on the complainant, and whether the harasser engaged in similar
misconduct before

@ Other Preventative Measures

4

*

Routinely educate employees about what constitutes unlawful |
harassment and about the agency s anti-harassment policy and

complaint procedures.

Train management officials and employees concerning actions

which may constitute harassment and what they shoulddoifthey

are harassed.

Monitor enforcement of the anti-harassment poliey. ,
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Preventing Harassment

Notes' Management’s Respensibilities:
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Management’s Responsibilities:

Preventing Retaliation
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Examples of Participéition

® Filing an EEO complaint
® Serving as a witness m an EEO matter

® Represénting an individual in an EEO
matter

Requesting a reasonable accommodation §
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Protefcted Activity: Participation |

S HE Part101pat1on ina falled EEO complalnt 18 nevertheless |
| cons1dered protected act1v1ty '

| The pract1ces challenged in prior or pendmg statutory
- proceedings need not have been engaged in by the &
~ named responsible management official. |

An 1nd1v1dual 1s protected agalnst retal1at1on for B
participating in employment discrimination proceedmgs(
~even if those proceedmgs 1nvolved an entirely d1fferent
agency
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Scenario #3 I

Eric had warked for the CIA. While with the CIA, he filed §
several complaints alleging sex and race discrimination.
Frustrated with what he considered to be continuing §
discriminatory harassment, Eric applies forajob withthe EPA. f§
As part of the selection process, the EPA management official |
calls Eric’s CIA supervisor with the CIA and receives a §§ |
‘| negative reference. The CIA supervisor also tells the EPAf. -
management official that Eric filed several complaints over the §
years. Inlight of the negative reference, the EPA does not hire |§ e
Eric. Later, he learns that his CIA supervisor gave him a J§
negative reference. B o

Is this retaliation? . S N
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' DESK REFERENCE GUIDE

- Management’s Responsibilities: Preventing Retaliation

I  INTRODUCTION

Federal management officials serve as role models for subordinate -

.. employees and for management officials in the private sector in

complying with all of the governing EEO employment laws and

- regulations. Vigorous compliance with and effective enforcement ofthe

anti-discrimination statutes by management officials sets the foundation
for a healthy and open work environment. All of the statutes which the
Commission enforces (i.e., Title VIL of the Civil Rights Act of 1964, the
Age Discrimination in Employment Act 0f 1967, the Rehablhtatlon Act
of 1973, and the Equal Pay Act of 1963), prohibit retaliation by an
agency because an employee, a former employee or an applicant for
employment engaged in protected activity. If retaliation for such
activities was permitted to go unremedied, it would create a chilling -
effect upon the willingness of individuals to speak out against
employment discrimination or to participate in the Commission’s
administrative process or other employment discrimination proceedings.

1L RETALIATION

T reatment that is reasonably 11ke1y to deter protected EEO aet1v1ty is
unlawful.

IIL. RETALIATORY ACTIONS -

A General Types of Rt.,tahatory Actions

® The most obvious types of retahatron are demal of promotion, refusal to
hire, denial of job benefits, demotion, suspension, and discharge. Other
types of retaliatory actions melude threats, repnmands negative
evaluatlons and harassment '
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B. Retaliatory Actions can Occur after the Employment
Relationship has Ended |

In 1992, the U.S. Supreme Court unanimously held that the law
prohibits employers from retaliating against former employees as well
as current employees for engaging in protected activity. Examples of
post-employment retaliation include actions that are designed to
interfere with the individual’s prospect for employment, such- as

" unjustified negative job reference, refusing to provide a job reference,

and informing a prospective employer about the 1nd1v1dua1’s protected
act1v1ty

-C. Retaliatory Actions Need not Qualify as “Ultimaté Employment
Actions” or Materially Effect the Terms or Condltlons of
Employment to Constitute Retaliation

Although some courts have held that the retaliation provisions apply
only to retaliation that takes the form of a final employment action (i.e.,
RIF, terminations, suspensions, efc. . . ) or that materially affects the
terms, conditions, or privileges of employment, the Commission has
taken the position that the statutory retaliation provisions prohibit any
action that is based on a retaliatory motive and is likely to deter the
employee or others from engaging in protected activity. Although petty
slights and trivial annoyances are not actionable, the Commission
maintains that significant retaliatory treatment can be challenged
regardless of the level of harm. In general, retaliation comes in one of
two forms: participation or opposition.

IV PROTECTED ACTIVITY: PARTICIPATION

The anti-retaliation provisions make it unlawful to dlscnmmate against
an individual because s/he has filed a complamt testified, assisted, or
participated in any manner in an investigation, proceeding, hearing, or
litigation under the governing EEOC statutes or requested a reasonable

- accommodation. This protection applies to individuals who testify or

otherwise participate in such proceedings. In the federal sector, once
someone initiates contact with an EEO Counselor, s/he is engaging in
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participation.. Participation in a fa1led EEO complamt is nevertheless :
considered protected activity. : .

® The anti-retaliation provisions of-the governing EEOC laws and
regulations prohibit retaliation against someone so closely related to or
associated with the individual exercising his or her statutory rights that
itwould discourage or prevent the individual from pursuing those rights.

For example, it would be unlawful for an agency to retaliate against an
“employee because his/her spouse, who is also an employee filed an EEO

: complamt Both spouses in such cncumstances could bring retal1at10n
claims.

®  An individual is protected against retaliation for participating in
“employment discrimination proceedings even if those proceedings
involved an entirely different agency. For example; a finding of
retaliation would be found if a management official refused to hire the
complainant because s/he was aware that the complainant . filed a
complaint against a former agency.

®  Thepractices challenged in prior or pending statutory proceedmgs need

not have been engaged in by . the named respons1ble management
official.

V. PROTECTED ACTIVITY: OPPOSITION
® The anti-retaliation provisions make it unlawful to discriminate against
an individual because s/he opposed any practice made unlawful under
the employment discrimination statutes.

@  Examples of Opposition include:

€  Complaining to any management official about alleged
discrimination against oneself or others; :

®  Picketing;

9  Signing a petition to be presented to the administration about a
percelved dtscnmmatory pract1ce at the agency; or B
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4 Requesting reasonable accommodation for a disability or |
religious'accommodation ‘ '

VI. STANDARDS GOVERNING APPLICATION OF THE
OPPOSITION CLAUSE | :

A. Manner of Opposmon Must be Reasonable

@  The manner in which an 1nd1v1dual protests pereelved employment o
discrimination must be reasonable in order for the anti-retaliation ok
provisions to apply. In applying a reasonableness standard, the .
Commission balances the right of individuals to oppose employment .
discrimination and the public’s interest in enforcement of the EEO laws B
against an agency’s need fora stable and productive work environment. |

B. Opposmon Need Only be Based on Reasonable and Good Falth
Belief .
@®  An individual is protected ‘)against retaliation for opposing perceived
discrimination if s/he had a reasonable and good faith belief that the
opposed practices were unlawful. Itis well settled that a violation of the

retaliation provision can be found whether ornot the challenged practice |
ultimately is found to be unlawful.

VIL ELEMENTS OF RETALIA'I‘“IONVCLAIMV - o o
@  There are three elements to any retaliation claim:

1. Protected activity (i.e., participation in the statutory complalnt
process or oppos1t10n to discrimination); and

2. Employment action; and

3.  Causal connection between the protected activity and the
employment action.
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VIIL

CAUSAL CONNECTION

In order to establish unlawful retaliation; there must be proof that the
agency took an employment action because the employee engaged in
protected activity. .Proof of retaliatory motive can be by direct or
circumstantial evidence.

A, Dir‘eet Evidence

Direct evidénce of a retaliatory motive is any written or verbal statement
by a management official that s/he undertook the challenged action
because the employee engaged in protected activity. Direct evidence of
retaliation is rare.

" B. Circumstantial Evidence

The most common method of proving retaliation is through
circumstantial evidence. Retaliation is found whenever the complainant

. raises an inference of retaliation and the agency fails to produce a

legitimate non-discriminatory reason for the challenged action, or if the
reason given by the agency for the challenged action is shown to be
pretext to hide retaliatory motive.

A circumstantial inference of retaliation arises whenever there is proof,
other than direct evidence, that a protected activity and an employment
action are related. Typically, the link between protected activity and an
employment action is established if the action followed shortly after the
protected activity, and the individual that undertook the action was
aware of the complainant’s protected activity before taking the action.
An inference of retaliation may arise even if the time period between the

- protected activity and the employment action was long ago, if there is

other evidence of bias (e.g., the management official routinely spoke of
complainant’s EEO activity that took place two years before).

&

EPA‘Employment Civil Rights Training Manual o ' Page 283




EPA Employment Civil Rights Trainihg

EPA Employment Civil Rights Training Manual ; Page 2,86: : N




' Ap_pendizi:‘ Additional Resources

Addhtlonal Resources

_Laws Enforced by EEOC - httr) //WWW eeoc. gov/laws html

Guldelmes onReligious Exerc:lse and Relig gious Expressionin the Federal Workplace *'

hﬁp //onr navy. rml/onr/ Guidelines.htm
' htjc_p://clinton4.nara.gov/WH/N ews.html/ 19970819-3275.html

or

Addressing Sexual Orientation Discrimination in Federal Civilian Employment -
htto /www.opm., gov/er/addressZ/ guide01.htm

" Sexual Orientation, Sta’a;s as a Parent, Marital Status and Political Affiliation
- Discrimination - http://www.eeoc.gov/facts/fs-orientation_parent _marital_political.html -

Prohibited Personnel Practicee - ht;p://www.osc;gov/ppp' .htm

Executive Order 1 1478 - htLp://Www.eeoc.gov/federal/eo1 147 8/e01 1478 .html

‘Executive Order 13087 - http: //www eeoc. gov/federal/eol 1478/6013087 html

29 Code of Federal Regulations Part 1614 hﬁp.//www.eeoc.gov/federal/l614- ’
| ﬁnal final html- : : o

- Management Dirsctive 110 - Lt_]p [[www.eeoc. gov/federal/mdl 10 html

Policy Guidance on Executlve Order 13164: Estabhshmg Procedures to Facilitate
the Provision of Reasonable Accommodation -
http /[www.eeoc. gov/pohcy/ guidance.html

Enforcement Guidance on Drsabrhty—Related Inqumes and Medical Exa:mmatrons
- of Employees Under the American with Disabilities Act -

http://www.eeoc. gov/pohcy/ g1_11dance html

Enforcement Gu1dance Reasonable Accommodauon and Undue Hardshlp Under
the Americans with D1sab111t1es Act http://www.eeoc. gov/pohcy/gmdance html -
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‘Enforcement Guidance: Vicarious L1ab111ty for Unlawful Harassment by Supemsors
httn /[wIww.eeoc. gov/nohcv/ggldance html

Compliance Manual - Section 8: Retaliation - http://www.eeoc.gov/docs/retal. html |
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