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MEMORANDUM RECORDS
SUBJECT: Final Report on the Raviev of tha Timas Beach Site
FROM: Robert J. Martin M

Directar, 0Office of the Osbudsaan

TO: Elliott P. laws, Assistant Administrator
Orfice of Solid Waste and Emergency Response (OSWER)

Attached is the Final Repcrt on the review of the Times
Beach Superfund site.

The reviev of the site issues has comprised approximately
six months of extensive time and affort on my part as I have
worked with citizen graups and EPA Regional starff. This has
consisted of eite and community meetings, document reviews,
phone interviews and multiple conference calls with Regional
scatf. )

significantly, many of the issues addressed within the
Interim Raport have besn responded to by the Region and other
major stakeholders in the Timas Beach project or have been
the subject of actions taken as discussed in the Final
Report. I entrust the rull and appropriats consideration
of the recommendations in the Final Report to your laadership.
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ce: Timothy Filelds, Jr. .
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1. BACEAGROUMD

AfLfectad citisens represented by the Gateway dresna
Alliance, the Diexin Incinaration Respomse Group, and Citisema
Againat Dioxin Inciasration (hereatter “pestitioners') formslly
petitionsd NPA Assistant Administrator Plliott Lawve o3 April 3o,
is%é, to, ameng other requests, formally reassiga their case
from DY. Dorothy Camter, the ONWER S0isnce Advisor, tO the
EPA Fational Superfund Oabudsman, Robart J. Nartia bescsuss,
in the opinion of petitiomers, "Dr. Cantor cannot de impartial
in her sssassment of our evideace." The petitienars further
requested “that Kr. Rartia cocms te 8t. leuis to reseive our
svidence ia a publiec forum; that Mr, Martin review anr evidenoce:
that Nr. Martin make his findings and recoeameadations on an
emargency basis and that he make them available simvlitaneeusly
to the public and to our Cengressaan, Jis Talent.»™ (Bee,
Petition letter of april 30, 31996, from GGA, DIRG and CADI
to Assistant Adainistrator Elliott lLavs. Appendix A).

subsequently, Cubudsman Office Direotor Rabext J. Martin
mat with citizens ia St. Louls, Nissouri, May 16, 1996, to hsar
petitionars! concerns and to hegin a process to address their
issues on the merits. VPFellowing this mesting, the Office of
ombudenmsn developed issuss feor the reply of EFPA Region VII.
T™he Region took the lead in reaponding to those issuss in
consultation with other partiss to the Consent Dacrsae for the
Times Pecsvh project, vhere appropriate. Those issuss partained
to sits charscteriszation, assessaent ot risk, aite operations
and policy and community relations. ¥e met once again with the
patitioners in Frontemac, MNissouri, on August 21, 1998, to hear
any nev informatiem that they might raise in connection with the
Rastern Miasouri Dioxia Project.

Nany issues whioh wete raised by petiticners im the May
snd August meetings were addressed through written gquestions
and anavers which the 0ffice of Omdbudsman usde available to
patitioners. 7The Office of Ombudssan hed additional &islogue
with petitioners throughout the Sevalopmsnt of the Interia
Report. TRe Intarin Report Wis relsssed for public commeat by
appropriata stakeholders and applieable EFPA orffices on Novenber
20, 19%6. This Fiaal Report will touch on many ef the issuss
ralsed by commentors, aocknowledging responses whers provided
or actions vhexs taken. The Office of Ombudaman racognises
that petitioners may aisagres that a response hes been provided
o that an scatian has been taken and may, therefore, wish
tO prasserve many issue? for considaration in the futurs.
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‘YY. JAUTHORITY

Two of the numEerous commsuters on the Iaterim Report,
agrinusinsss Technologies Inc. (hersinafter “ATIY) and
the EPA OAWER Sciencs Advisox (hereinatter “Sciemce Advisor')
demonatrated confusion about the fundamental role of the FPA
OEWER Office of Ombdudmsman in thia ¢ase. Ths significenee of
this issue warzants the clarifying Giscussion that follows.

The Office of the Cmbuisuen vas established by the Cangress
within Section 2008 of the Resource Conservatiom snd Recovery
Act. BSectioen (a) of the law authorised the Ombudsagn to "receive
individual complaints, grisvances, and requests for information
submitted by any psrson With Tespect to Any progras or require-
aent under this Act.® subsection (b) authorized the Ombudsman to
make appropriate Iecommendations to the Administrstor.” ZTPA
established the office in 1984 pursusat to the Congressionsl
mandate. JYollowing sunset of the aandate in 1989, E¥FA declded to
pake the Office of ombudsman and its functions parmanent becasuse
ncongresa Bas chosen this solution for dealing with such problems
in the hasardous waste prograns EVA adninisters.w (sSes. Hasardous
Wustes ombudsman Nandbook at pg. i-1).

Thus, "(bjoth tha statutory language and its legislative
histary confirm tbe importance Congress places om the public
assistance functions of the Office of the Ombudaman. By
centralising these functions in the O0ffice of the Ombudsman,
congress intended to impravd EPA's responsivensss to the pudlia
with respect to the increasingly complex ACRA and Superfund
programs .... the ohargs of the Ombudeman to provide assistance
with problems, somplaints oF grievances, is an extremsly brosd
one." (Sse, Handbock at pg. 2-2,3). MNotably, the suthority and
framevork of the officas of Oabudsman d4id not originate with EPA;
EPA nerely elacted to make persansnt an institution which the
Congress had required in the law and for vhich the mandata had
axpired.

ATI has arqued that the Ombudaman function has been a
vnullity" since the Congressional mandata lapsed. BPA aveided
this result by using its discretionary autherity and making
permanent the Congressionslly suthorized Oftice of Ombudsman
thereby ebviating the need for Congressional action tc mandats
this function agein. The Science Adviszor expresssd & concern
that “[(t]he report doas net indicete whathar the duties and
responnibilities of the Ombudsman were also broadsned" .... as
part of the EPA policy decision to make the function permanent
and that this represeats va key peint in judging ths sppropriate-
ness Of the activities undexrtalken by the Ombudsaan im this
matter.* The duties and responsibilities of the Ombudsman ars
definitely sgquivalent to the charge of the fumction, &s evidenced
by the Oadudsman Handbook and other Agency ducuments.
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The sScience AGVisor, along with ATI, further gquestioned the
faizness and objectivity of the Oududssan raviev of this case
becauaa diract oontacts wers allegedly not made with stakebolders
other than the petitionars.

Assuming, mrguendo, this point vas true, the Science Adviesr
notes that “[i]f the zule of the BFA National Supsrfund Ombudsmsn
ia to represant the futerests of the venceraed publie and elevate
issues to rasponsible EPA sanagesmant £or further review aad
possidle action, then it does not matter if sueh contasta wers
not madse.” (See, Science Advisor Comments, pendix D, pyg. 2-3),
Thie is in faect ome of the defini{ag charscteriatics of the
ombudanan, as “bhased obh sound {aformatica gaimed tirough coatact
with the public, the Ombudsman may, oh éscasien, effect pregram
adjustments in resolving particular problams.* (See, Nandhook
at pg. 1~3). Ia peiat ef fact, ssversl parties vere contacted
4irectly. Horwavay, the santire point of the eomment period vas
to solicit informatian and sach major stakeboldesr provided
conments.

The Scisnce Advisor alsc commented that the terms "case” and
ngindings of fact" werse inappropriate for use ia tha Oubudsman
report becauss they may only ba usad in & legal cass and this is
not a legal proaesding. This coneern is vall taken; hewever, it
is aquarsly addressed hy EPA guidamce, {ia particular, and federal
ombudenan guidence, in general. 7The Oftice of Ombudsman bas used
s cass aystem for cver four ysars in administering the Ombudsman
function., This is supported by the Omdudsman Handbook (See, pgs. .
3-6,8,9). This syntem has influenced the methed of operation of
the EPA Regional Buperfund ombudsman. “Develaping the case may
‘involve gaacilitating among ths partiea. The recomaended
resclution may involva a substantial chenge in a responss action
or a dacision previously sade.” (Ssa, Nemorandum ©of 10/10/96 from
Dennia Grams, P.E. FPA Region VII Regional Admimistrator, to
Elliott Laws, Assistant Administrator, OSWER). :

Tederal guidance slso provides that "{1i]jf those complained
against are not persusded, the Oabudsman‘s receusrse is to
transmit .... findings 12 & report .... Along with a recommendsd
renolution .... [t}he report should speak with sufficient
authozrity to be accapted By the body to which it is made and
ultimately by the public.” (See, "The Ombudsman: A Primer for
Federal Agencias." The Administrative Confersnce of the United
states, at pg. 6~?7). Thus, use of the terms case and findings
af fact are appropriats in this reperxt.

This concarn, ameag othere, has servad to raise droasder
iasues of what the National supsrfumd Ombudsman function is and
what it is not. ATI has niscenatrued and misunderataod, for
exanple, the rale af the Ombudaman hexrs. This is not a legal
procaeding, such as one invelving a grand jury of sny kind. This
is not a federal zulasmaking. ATI has had as sUch time te comment
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on the interia report as the petiticners have hean alloved.

This ia also uot a procseding viieh seeks to centest, overzide
or otherwiss *derail the conssat deares™ whioh applies to the
Zastern Missouri Diozia Projsct. Ta ths axtent that ATI objects
to any EDA decision made in reliance UWpon Cmbudssan fisndiags and
recommsddations, the dispute resclution provigions of the conssnt
decree will epply.

Rsther, the funotion of the Offiece of omdudsaan oa this case
18 neither to Confirm or dsny the sslected remedy of incineratiom
nor is it to disrupt or itself effsctuate the terms of the
consent decres. The Office of Ooabudsman is not issuiang s second
opinion on thess matters but is, in the intarast of prometing
Agency rasponsivaness, erriang "oa the ajide of providing every
possible assistance to the genersl public.® (See, Eandbook at
pg. 3=3,4). ATI echaracterised the pover of the Ombudsman bere
eptly im thair comments by nating that the actions of the
ombudsman “can best be vieved as advisory". Seeking ths
assistance of an Omdudsman doas Ret preclude ARY PArty from
sexarcising any organisstional or grisvance rights. The Onbudsman
may make recommsndatiens, But is net an arditrater and does not
make unilateral or bindiag decisions.

A recent RFA wmemorandum best describes the function of the
national Ombudsman and the nstwaork 6f Superfund Omdudsaan in the
EPA Regioms: "iNevw aRd ongoing caseés would bs referred to the
Regions bsaed on the judgemant of the Fational Ombudsman, not as
reguested by the Regions. Pinslly, all Ombudssan, by the naturs
of their positions, ara advisors sonsidered to ba outside of the
decision chain, availakle to sasure that Agency dacision
procasses are fair and equitsble. This may entail critical
examination of Agency policy or past decisions .... [t]lhe
opennass and accessibility of the Agency and the superfund
program reflscted in the functions of the Ombudsman are vital to
the challenges thay present as & mesns of meking the strongest,
fairest decisions.” (See, Memorapndum of 9/25/96 rrom Blliott
Lawvs, Assistant Adainistrator, OSWER, to William Nune, Director,
guperfund pivision, EPFA Region V).

This snd other EPA and federal guidsnce coanfirms the notion
of the Ombudsnan as "a place to go, other than the courtrooa" ¢o
achieve u "meaningful forum for stakeheldar consszns” not anly
in EZPA Headguartezrs but in the EPA Regions as well. (Ses, EPA
Administrator Carcl M. Brovnar comments on apnouncamspt of
Ragionsl superrund Oombudsdmen 10/2/9%). MNoreover, EFA ham
recognized that "{t)he Neadquarters ombudsman is lead op ...
Times Beach." (See, Nemorandum of 10/10/9¢ from Dennis Grams,
P.F., Regional Administrator, EPA Ragiom VII, to Elliott Lawe,
Assistant Admninistyator, CSWER).,
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Thesefoss, .the Gffice of gabudsman apd the Matienal
supsxrfund Ombudaman functions sre neither a legal mullity ner
barred from oconsidering the issues vwhich the petitioners have
raised with the BPA. The Scisnse Advisor, the DNR and ATI have
aach questisned the impartiality sf the zaview of the issues. It
should bas noted thst aach atakeholder had significent criticisas
of the Ombudsaan Interinm Report. The commeats, vhich ars
appunded for public review, spesak for theaselves. Another view
vas axprassed Dby a ¢itisen with wvaon the Gmhudsman 4id noet meet.
Nichael F. Dollingey, an envirommental prefeasienal vha lives in
a cosmunity agfected by the Project! wrote that "the raport is
eess the firat publisly available official document which
referances nany of the issuas raissd by concearned citiszens.”
While noting that "the report sesms sxcessively moderate and
eencilintozz euse it mtill attempts to recommend socmes sotion
to further investigats and resclva mumesrous legitimate issues.®
(8oa, Lattar of Michasl F. Rolliinger to ths Matiomal Suparfund
ogbudsman 12/4/%8).

IXI, FINDINGE OF FACT

0 The contaminstion from Times Beach resulted from
spraying roads far dust control ia the 1970’'s vith oil that was
contaminated with dioxin. Initial soil samples were collected
by EPM in 1982, In Pebruary of 1983, on the basis of an advisory
from tha Centers for Disease Contrel ("CDC"), EFA transferred $33
million, under the avtherity of the Comprehensive Envirommeptal
Response, Cospansation and Liability Act (“CERRCLAv), to the
Federal Amergency Management Agency (FRMA) te permanently
relocats Times Beach residanta and businesaes.

0 The history of the other 26 Rasterd Niasouri Dioxin
sitos, the reole of the significant stakeholdars such as BPA,
ths Stats of Missouri and Agribusiness Technologiss; and the
selesction of inecinsratioa as the remedy for the Eastern Nissours
pioxin Preject are outlined with particularity im the Record of
Decision and the Consent Decree detveen the parties.

0 The significant stakeholders have confirmed in the
Consent Decree for the Zassterr NMissouri dDioxin Project that
. the incinsration fscility is to ha used salely for ths purposs
of remediating the 27 identified diexin sites and mot for any
othar purpose {n the future at the Timas Seach locatian.

0 Tha Consent Daures is axhaustive in its specificationa
tor the vork to ba performed ia the Baatern Kissouri Dioxin
Project. (Ses, Unitad etates V. Blias, 133 FRD 539, 362.

E.D- MO. 21980). The Conasnt Desres prevides that *fajll wvork
required .... shall be complated as required in the Werk Plans.®
{Bas, CD at pg. 14).
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0 The Comssnt Decree further provides that the Serm work
plans *“phall mean the datailsad plans of work, as set forth ia
Attachments B through D, tor isplementation of the Temedisl
design, remedial .action, use restrictions and any reguired
aperation or maintensnce of the semsdial aation at the sites.

The partiss agres that the wuzk plaans, which afe incorporated and
nade ap anforgeddls part of this Decree, zefleet the raguirements
of the ROD, the National Coantingency Plan (NCF}, and relevant
guidancs documsnta.% (Bes, CD at pg. 11-12).

@ The Consent Decraee rurther provides that the *United
States and the State agree that the work, if properly performed
as sat forth ip thas Work Flans, is consistent with the provisions
af the uationn%’coattaqoncy Plan pursuant to 421 USC 9605.% (Bea,
8D at “- 3IP=4 .

0 The Consent Decres further pravides, with rsespect to
quality assurance and sampling, that the "partias shall uss
quality sssurancs, quality eontrol, and alaia of custedy
proasdures in accordance vith the requirements of the Work Plane.
Sanpling data genserated comsistent with the quality comtrol and
chain of custedy proocsdures set forth inm the Work Planas ahall be
adnissible as evidence, without abjection as to authenticigy, but
vithout waiving any objeations at to reslevancs or weight, in any
proceeding under this Decree." CO at py. 2%.

0 The Thermal Treatment Workplan nazrative provides, with
. respect to sampling and analysis protecols, that *[a]ll sampling
tochniques and analyticel methods will be approved and detailed
in the Trial Purn end Delisting Burn Plans .... [a)dditiconal
information on sampling and analytical protocols is found in ths
Site Administration wWorkplan.® (See, Tharmal Treatment Workplan
NMarrative, at pg. 12~8),

¢ The 8ite Administration Workplan narrative provides,
with respect to packagi and delivery of samplas, that ‘
«r(a)amples will be ideatified and labelsd to facilitate chain
of custoedy and quality asaugrance. Each sasple (individual
container) will he given & unique ideantification. 3ach sample
container will be sealed to help ensura aample integrity.
Samples tc be dslivered to an analyticsl laboratory will be
packaged and transferzed in nocordanse with 40 CFR 281.4 (d)(2)
{(13) to sn apprepriste delivery agent whe will transport the
samples to the analytical ladoratory. All irdividuals taking -
possession of the ehipment vwill de required to aign and date
the chain of custody forms (ses Appendix 3)." (Sea, Bite
Administration Work Plan marrative at pg. 76-27).

0 The 3ite Remediation Work Plan providea, wvith respect
to packaging and dslivary of samples. that "(a)il samples will
be properly identified and labeled. Each individual sample will
be given s unique identification. Appendix 1s contalns typicsl

-‘-
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sumpls lapels. Each sasple container will be sealsd te inaure
sample integrity. daamples to he delivered to an anslyticsl
lakoratory will bs pa od and transferred, ia sccordance vith
all applicadle regulaticts, inaluding 40 CFR 281.4 (4) (2) (i1,
to a delivery agent who will traaspert the saaples to the
analytical laboratory. OMain of custoedy procedures will be
inplenanted to accompany the package of samples from ths orxigia
at tha site to the snalytical laboratoesry. All iadividuals taking
possession of the shipmeut will bhe sequized teo sign eaad date
the chain of cuatody form, &b emample of which is included in
Appeadix 10." (Res, Site Ramediation Work Plan narrative at
pq.. :“31’ .

0 40 CFR 2€1.4 (4) (2) (i1}, citedq above, reads in
pertinent part: "(ii) Comply with the folleviag requiremsats
ir the sanple evllector detarmines that DOT, USPS ar othar
shipping requirensate do not Apply to the shipment «f tha sampla:
(A) assure that the fellowing information accompaniass the sample:
(1) Tha sample collectors name, mailing address and telephone
pumber;: (2). the laboratery's name, Railing addresa and talaphonas
aumber; (3) the guantity of the sample: (4) the date of shipment;
and (5) a Gescziption of the sample. (B) TFackage the sample ee
that it does het leak, aspill er vaporizs from its packaging.®

0 The Consent DeorTes fuxther sllows for the performancs
af sdditional responas agctions, not otherwise specified im the
decres or ths Work Plana, if “the BPA .... finda .... bassd upon
.c.. Previously unknown conditions or imformation, in the context .
of the facta rising the record, that the ressdy may not de
protective of public health, welfaze oy the eavironaest,
provided, howevar, nathing in this section relating to rscpsner
provisiona will affect the standard of liability of settling
defendants under CERCLA;™., (Swe, CD at pg. 44-45).

0 JMotwithstanding the provision citeéd mbove, the decres
turther providas that *the Aduiniatrator may only reopsh Upoh &
finding based upon the best scientific judgemant available to EPA
that unknowvn conditions or aevw information exist smd that sueh
nev information or umnknowa conditions, im tha context of ths
facts comprising the record, imdicate that rensdial action is
necesnary and appropriate to assurs protecotion of the public
heslth and the saviroament. BSuch action DY tha Admimistrator
shall hs subject to the Dispute Resalution provisioans hersin."
{ses, CD at Pg- 47).

0 ATI has repartad that approxzimately two-thirds of the
3011 contaninated with dioxin has been incineratsed and that us
many as seven sites remsin to Do excavated as of Movember 7,
1996. 8itas which had not bsan excavated prior to the
commencamnent of iacinezretion vere as the Eissouri DOR notsd, "an
open threat te the haalth of citisens living or vorking in their
imnsdiate areasa. In fact, petantial axposurea havs acecurred to

o,-
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Missouri citisena duriag the last two years at these unexcavated
sitess. At those sites where sxuavariod had occurred, the .
nateriala remained in sterags, sad at ths merzsy of an Act of Godq.
nissouri is prone to tornadoss and unusual weather events which
could potantially spread dioxin costaminated materials over a
broad ares." (809, DON comments at Ppg. J. Appendiz X).

@ Ths Times Bsash ROD agrratas that study results
tgonocerning humans that have Déen ampesed te hexbisides ead
ohlorinated chemienls containing dloxin a» a coataminmant indicats
that sxcessive expesure leads to altered liver function, 1ipiq
netadolisa and neurcotoxicity. 1Ia addition, humans may develop
the skin lesions chlorscue and hyperpigmentation. (See, ROD at
Pq. .,0

© The ROD notas that during thermsl trestment, “thars wvould
be a short-term potantial for dust and particulate gensgation
during matexials hsndling and preparation activities. The
potential for air relsases of profucts of incomplets combustion
alsxo axists. Neasuras vould be takan to ansure thast all these
potential hagards are controlled prior to full-scale opsration.”
{Dee, ROD at pg. 19}). 2PA has aleo boted geasrally that
“{d}ioxin may also b¢ emitted IZom a hasardous vaste iacinerstor
as either a constituent in the feed that ia net destroyed during
the combustion process, or as a product of inocoaplate combuation
that forms within ths process train.” (Sas, Mamorandum froa
Henry L. Longest, birector, Offica of Emergancy and Ramedial
Reaponas. 9/15/94. “Discusaion af the Draft Dioxin Reassessment
and Its Bignificanes for Duparfund Incineratioa Remediss.%)

0 The incinerator met the minimum 99.999% percent DRE
regquiremasnt for the designeted primcipal organioc hasardous
constituents (POACIs), 1,2,4~ trichlorchenaens and
hexachlozroathane. B&ch test result complied wvith the DRE
ragquirement, and the average results from ths thres Fuls werse
99,9991 pareent for 1,2,4-trichlozedbenzens and 99.999987 percant
for hexachlorosthans. (Trial Dura and Dioxim Stack Tast Raports,
IT Corporation, January 198¢. Pg. 1-2,) Coatemplated
modifications to the final ACRA peruit vwers made on March 15,
1995, and full-scale ingineration operations were authorized
to be comamenced. (See, ATI comments, Appendix I).

0 The A0D noted that fullescale implementation of on-site
thersal trestment units at hasardous vaste sites had besh limited
and that some sueh units had extended periocds of dowmntims. The
ROD specifically provided that "operation aof & unit et Times
Beach vould aiso result in soms sxtended downtime perioas. The
projected schedule for the cleanup of Times Neach does allov for
30 percent downtime. Downtime axcesdiing this allewancs could
delay the completion of tharmal Qastruction of contarinated
soils." (8ee, ROD At pg. 31).

F.

12
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© The Diemia Monitering Oommittes was oreated by the Oounty .
Executive of 8t. Louis County, Mimsouri in 1991 for the purpess
of wonitoring the progress of the Times Bsach Diexin Inciaeraticn
Project. {(Berwinafter the *DMC"). The DNC "“does an ocutstanding
Job of trasckiag tha Eastera Misssuri Diexin sites cleanup and
assuring compliance with the Fedaral Cousrt Consant Dasres.”
{Ses, Latter of Dennis Grams, F.E., Regiosal Admimistrator, EPA
Regian VII. 13/9/96).

0 The DUC voted unanimously on December 310, 1886, to
iamsdiately shut dova *the Tises Beach imeilnerator uatil stack
tests are repeated and raports sa that testing are completed.“
The DNC slsc votad to dizect the Missouri DR to "investigate
ths list of issusd raised in the Novamdar 20, 1996, critigue”
of the DNR Teport on Times Beach *"thst was writtes DY Citisens
Paying Taxes and Atteatien (CPTAA).® The DNC slso Teguested
the St. Louis County Counselor to rsnder an opinion 'as to
vhether Quanterra viclated Missouri State Etatutes Bection
351.125 and Saction 3%1.516 by operating as a Misseouri
corporation while they were sdministrativaly dissmelveg by the
Missouri Sscretary of State oa Decemder 30, 1994, for failing
to file their 1995 annual registratien repers with the State
of Missouxi.® (Bee, letter of Richard R. Cavanaugh, CHE,
Chaixperson, to the Nomorable Buss Westfall, County Exacutive,
st. Louis County. 12/10/%4).

¢ The DMC also raguested on October 10, 1996, that "an
additional air monitor be placed inside the zing leves, hetween
the kiln and the slag dzop sres, adjacsnt teo the secondary .
combustion chamdber. The msjurity of the Menitering Committes
feels that thia is nesded hecause ths public has observed dark
smoxe coming from thias generel location va occasion." (ses,
Lettar of Buis Wastfall, St. Louls County Exacutive, to Dennis
drans, ¥.E., Regional Adaiaistrator, BFA Region VII). The EPFA,
aztay consvlitation with Nisssuri offieials, aid "not consider
locating an sdditionsl air moniter inside the ring iaves
necesaary for protection of public health.¥ (8See, Letter of
Dennis arams, P.E., Regional Administrater, BF\ Region VII,
to Buss Westfall, County Exwcutive, §t. Louis County. 110/9/9%¢).

IV, ACTIOWS TAKEM

This section of the final report will touch on many of
the isaues raised by petitionars that have been addressed by
the commenters or which have bean tha subject of actions that
have alresady been taken by ons of ths significant etaksholders
such as EPA, the state of Kissouri, or ATI. The Office of
Oombudauan recognises that patitioners may disagree that a
reaponse has been provided ar that an action has deen taken and
may, thersfors, vish to preserva many issues for consideration
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in the future. The O0ffice of Ombudsman will retain jurisdiction
uptil such time as the petiticners wish teo forsclose discussion
on specific issves, consistant with tBe policy af tie OCadudsmsn
on cloging cases. For example, the Ombudsman Handbook prevides
that an “Ombudsasn ¢asse is considered closed when all actions
nave hes tAKAR to resolve the preblem and the parson has desn
noctifiad. The main comcerm in sleming & case is being zessonadly
certain that the person is satisfisd that the Ombudsaan has
addressed all problems." (Ses, Eanddeek at py 3=38).

M. Health Jasues

Tha office of OCabudaman reflected within the Interia Repost
that petitioners Celt that zesolution of the issues surrounding
the implesentation of the Raatern Missouri Diaxia Project had
conseguencas whioch wers poteatially life threatening. 7That
astatement marely reitersted the "fundamsntal issus of concara to
jocal reajidents™ framed by petitionars. That central issua vas
nwhethar or not incineratioa of dioxin contamipated soil at Times
Beach will unnecesssrily sndangsr the health of children, beth
porn and unborn, @&s vall as the general population. If we come
to believe that the iancimerator can De operated safsly, owr
concern vill be mitigated.*

EPA Region VII (hereipnafter the “Region") pointed ocut that
shoth the MDONA blood study and the ATEDR dioxin mubregistry
reports do not indicate any adverse impact on the loscal
. population by ths project or the imocimerator.” (8se, Region
comments. pg. 1. Appendix 3). The Region alsec pointed ocut that
the Intarim Report hAad incorrwctly Quoted an NDOR press relesase
as "the average 4ifference between the first and second round
blood ssaglas taken from study are participsnts is 0.05 ppt
decreass.' The Noveabar 7, 199§, prass release issued by the
MDOX states that “the average deoreass for that group [study
ars participants) wvas .$%$7 ppt. 1In comparison, ths sversge TCDD
concantrations in the comparisan are for the first and gecond
rounds are 1.4) and 1.38 ppt, respectively, vith an average
Gecrease of .05 ppt.” Director Nartin is grateful for tha
clarification and the recerd is sc corryested in this final
TOpOIXt.

MNDOR correctly statas that there is no relationship betwveen
the ATSDR baseline hsalth effects report to the operation of the
incinerator and that the conclusion of tha XDOR hlood study
waerves to anphasisze the lack of petantial coonssquencas to tie
healsh of eitizens raniding near the incinezator.* (See, RDOM
comments at pg. 3. Appendix ¥). The Office of Ombudsman also
roceznito. the position of NDOR that ¥[t]he RCRA permit does mot
regquire blood testing to be performed on affected persons ....
thers i no ragquirsment in any docusant affecting the Times Baach
incineration projsct that stipulatas bleood testing be done on
affected persacha. 7The Dlood ptudy Protocol Vas Gevelopsd 2y the
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DOE and submittad to the ATEDR for funding ia 1964 as & Taspoanss
to concerns by Nr. ¥rad striley about the ilasinezation projest.
Thus., tha diexim blood study is an stteapt by the DOH to
determine a levsl of community exposure during the inoinexstion
process and to provids that infersation to tha community as a
regponse to CORCETNS by one comsunity membar.® (Ses, MDOR
:m“t.. ”o s. "’.‘“' "‘

HDON Lurther SOMMEnts that “[t)hare are he studiss oa diexia
that conclude dioxin causes desth im humans. Ia faoct, ths oaly
acute health effect documented {»n the literature ia chlaorache;
and this only at disxia hlcod lavals alacst five (5} oxdexs of
magnituda higher than sesn in the population surrently living
around the incinerator site.n (Sse, MDOR comments at Pg. .
Appendix E). This sesas inconsisteat vith the findiags of the
Record of Decision (ROD) for the Times Beseh incimerstion
proisct. The ROD notes that axcessive exposura to dioxin,
as outlined in the Pindings of Fact, may also result in mltered
liver function, 1ipid matadbolism and neurvtozsicity. 7Thersfore,
although axcessive axpesure to dioxin may not sause death in
humans, it may surely cause sdverse health effects which sre
not discuased in the MDOR comments.

Petitionars have 2100 argued that the blood study conducted
by MDOH focused upod only & single kind ef dioxin, 2378 7COD,
and nagleoted to consider the assveral differeant kinds of dioxin
congeners wvhioh may be incimaratead at the site. Furthermera,
the petitioners have argusd that the dsorsase in diexin lavels .
in tha dlood aof those tested over the 10 Aonth peried is not
credible given the "half-life” of dloxin in the dedy.
Petitioners amsert that the spproximata half-life of dioxin
in the body i3 sevad to eleveh YOATS. PFatitionerZs have secursd
indepandent techunical opinicns which support the proposition
that it was "biologically imposeible™ for the diexin levels in
the bloocd sampled to have changed batwseh ths sampling pariods.
(Bas, technical comments of Citisens Clearinghouse for Mazardous
Waste. 13721/%6¢. 8ee also, opinion of Dr. Scheater. 12/2/96).

MDOM also expressed an opinien in their comments that *“[s]ll
of ths concerns and isauss addressed 1n the Intearim Report ....
have boen appropriatsly and thoroughly addressed ™ by the Timss
Beachk Monitoring Committea. NDUN believes "given the institution
of the Omdbudsuanh and its delsgated sutherity, thera is no justi-
fication in following the recomMendation of estadliehing a pansel
of technical and lagal eXperts to c¢onsult with the Ombudssen....
For ths expesrt guidance that the Cubudsman nesds toc consult on
hov o0 address the iasues Taised in tihis came in a fimal reporet,
we recommend he Teview the monthly racord of tha Timas Raach
Nonitering ComBittee™ to asceritalh this kaowledge.

The Office of Omdudsaan has reviewed the writtenm proceedings
of tha DKC in prepazation for completion of this final report
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and, agress that estadlisbhmeat of au "indepsndent pansl™ st

this juncturs of the Sastetn Missourl Dioxim Project would nmot
be appropriate. The 0ffice of Ombudaman agraes with the finding
of the Region and the DOR that the Monitoriag Committes is an
appropriats eatity to track the implementation of the project
and te sasure ita consisteasy with the federasl consaat decres and
applicadble laws and raqulations. The lMonitoriag Committese would
also bs an apprepriate foecal) point to direct the opiniecans of
technical and scientific experts to in the near future as iasues
nesd ToO bs Aealt with that prampt the {nvolvement of citizans and
other significant staksholderws.

Thua, in adédition to the technical axpartise of the
significant stakeholders, alrsady available to the monitoring
Comnittae, independent szpert pesr review of issues zsised by the
petitioners or the Committes itself could be brought to bear, if
desnhed naceszary by the Committee. The 8cience Advisor has
proposed a useful model vhich could be adapted to this situation,
if ths process is aceeptadle to the Noaitoring Committee. EPA
sstablished a precess for an independent expart peer reviev of
the draft risk asssssmant for the Waats Technologies Industries
Ine. (WTI) hasardous waste incinerator in East Liverpeel, Ohio.
In the Fall of 31995 the EPA Risk Asssssmant Forum wrote to all
relevant atankeholdars ragussting nominations of sxparts for
participation in the pear review. Groups submitting nominstions
were instructad to Provide resumay fOr All noainess and to verity

. that those persons d4id not have apy conflicts of intarast. The
EPA Council of 8cience Advisors revisved the rasumes of the
noninees without having acoess to their names and sslacted tha
pansl ap the basis of empartise in the identified diasciplines.
The pear reviev taok place in January 19§96 and vas accaptabhla
to stakeholders.

RECOMMENDATION

ZPA should contianua to work closely with ths Monitering
Committee as an appropriate public entity to snsura thae
consistency of the Rastera Nissouri Diexia ¥Project with the
feoderal Consent Decres and applicable laws and regulations.

If requested by ths Mouitoriang Committes, them EPA should

assure establishmant of & procedure, asceptadble to the Committee,
for provision of indepsndent technlcal raviev of issues rsised
by the Committaa.

RECONMENDATION

Nissocuri DOH should yespond formslly to petitioners
arguments that the dioxin blood study is Clavwed because of the
halg~-life of dioxin in the humsn body snd because not all Sioxin
CONgenars ware axamined. ¥o ths smaximum extent practicable
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vithout vislating confidentiality, DOR should alme provide to the
Monitoring Committee the deta upon which the coacliusions of the
blood study were based.

. Site Chazacterizstioa lssves
1. PCH Bampling Data

The intexim report Tecommended that IPA should provide
detailed information on tha depths at which PCD contamination
wvas sampled for at the 27 sitea to the petitionezs. TRe Region,
u{b)ssed upon initisl recommandations for tha Ceaters for Dissase
control, and further supported by an analysis performad by the
contracter respondsible for the Times Daach Nultimedia Risk
Asssssment' .... falt that rthe presence of low concentrations
of PCB's that have heen detected in seila at the eastezrn Nissouri
Dioxin sitea ara helow a lavael of concern for protection of
public health, regar@lass of dspth." (8es, Region comments at
PY. 2. Appendix B).

Thia particular issue has been the sudject of
discussion in paat Monitoring Coamittes mweetiags. On June 11,
1996, ths Region indioated in & Noaitering Cemmittee meetiag that
tha dspth information could ba provided by ezamianing the logs of
the EPA On-Scena Coordinators for the 27 aites. The same
information was requasted once agaim, howsver, in monitoring
comnittee procesdings on BSeptember 5, 198¢. Patitionars zllaged
as late as Novembar 7, 1996 that the priority peollutant data from .
the 27 sites had basn aischaracterised and that the infermation
on PCB aapth sampling was still not available. The Office of
onbudsman apprsciates the conclusion of the Regian that the ¥CB
qepth information is not nignificant i{in the centext of tha risk
asaeasRaent. JNeverthelesa, it wvould De usarul to explain to the
petitionsrs, the Monitering Committese and the genarsl pudlic in
the caontext of an EFA Pact Bhaat Vhy that it is the case., It
would also de useful to include whatever hasic data is avajilable
on PCH dapth sampling from ths O8C logs.

RECOMMENDATION

EFA 2hould dsvelop 8R4 distributs to the petitionsrs, the
Monitoring Committea and the general public an EPA Fact Sheet
which addresses tha issue of vhy the presence of low concsntre-
tions of PCH,s that hava hasn detacted im soils at the Bastern
Missouri Disxin sitas are helow a lavel of concera for protection
of public health, regazdless of aespth. All avallable information
on PCB depth sanpling should he provided with the Fact Shast.
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2. MNatatrace Dats

The interim report recommended that EPA ahouwld full
explain how data furniabesd Metatrace vas used to characterine
the dioxin sites and in particular, hov that data was validstad
for use at tha sites by fellowing the sriteria outlined in the
EPA Memorandum of Narch 26, 1990. The Regies commsatad that
approximately 13 of the 27 aites had soil sanples analyaed for
rapid tuynaround diowin by Metatrace. The Region conducted their
newn gquality assurance, gquality ceatrol program (QA/QC) to assurs
the guality of the data." (See, Region comments &t pg. 2).

The Region “retuined the MNetatracs data in the velideted dioxin
database for this project" becauss the data " was not relied
upon solsly for decision-making purposes at any of the invalved
sitas in Region 7. In all oases, dats from other contract
labozatexries, 83 vell as data Zros Region 7's ovm laboratory,
were used to support cleanup dscimions. At all of the aites
vhere Metatzace diad contract lad werk, the dioxin contaminated
materials have besn sxcavated and incinerated, oz ars in
sterage pending incineration." (§ee, Region comments st pg. 3.
Appendix 9).

RECOMMERNDATION

EPA should develop an EPA Pact Sheet vhiah dasoribes how the
Matatracs dsts, to the extent it wvas used to charscteriss the 13
. dioxin sitas, vas validated for ues at thosa sites by following
the criteris outlined in the Xemorandum from the 0ffics of
Emexgency and Renedial Response of MNareh 26, 1980. The Fact
sheet should be devaloped together by the Region and the Office
of Emsrgency and Remedisl Response. - Particular detsil should he
given to the kind of QA/QC used, the identity of the difference -
laboratoriaa usad and sther relevant data.

C. Riak Aaseasaant Issues

The Office of Onbudsman agrees with the Regicn that the
risk sssessment evaluated the risks associated with operation of
the incinerator and ccupared project riaks to an incremental risk
af 1 x 10~-¢ and that the dagree of potential exposvre ia directly
measured by the ambient air monitoring network. It is alse
rscognised that EPA has now made public the ieviaion to the
risk assessment addresaed by the Intarim Report, which summarisas
the operation of the Times Deash incinerator beyond €000 hours. .
Morsover, the Region sppears to have addressed the svent of
April 28, 1996 in vhich there scourrsd a non-heated ESTER
avent. Ssa, EPA Current Opsrationsl Status and Comdined
Riak Preasntatisn, Juhs 4, 1986, The Ragion aadressead the
risk assessment isasuss of fugitive emissiens and PIC rformatian
in the Times Beach Xultimedis Risk Assesament and in their
comMents teo the iaterim report. (See, Region commente at
Pg. 4. Appendix B). )
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Petitionsrs may sentinue to take issue with the risk
assesaNant, ia gensral. and tie possibility that the oparationm of
the Times Deac)h inpcinaration facility is causing ths release of
tugitive smissions and PIC's (products of incomplete combustion),
in partioular. In faoct, one of the conosrns of citisens, voiced
in the August 21, 199¢ mesting held in Frontemac, Missouri, vas
that mechanical operation of the incinerator near the slag drop
area VAS causing the relesse of fugitive eamissions and PIC's.

A key mensule of the protectivensss of the Tines Beach
incineration pxojsct is the sir momitoring network ia place at
the project. The Region belisves that the cageing air monitoring .
data shows that the inciunezator is not having a discezmidle
impact on airborne dioxin levels and that studies of potential
risks associatead with the gxojaat have confirmed that the projest
is protactive of human haalth amnd the suvirasnasnt. (See, Region
cammants at pg. 4-5. Appandix ). Petitionsrs have consistently
argued, howvever, that the placeasnt of the monitors in the .
netvork will pot serve to detest all significant esissions from
the inecinerator.

Apparantly, this councara is also sharxed hI the
Monitoring Committes. As previously noted, the ¥onitoring

cormittese requastad on Ootober 10, 199¢, that an additional

air monitor be placed inside the ring levas, Datween the kiln

and the slag drop aresa, adjacent to the secondary combustien

chaxber. Tha Committee felt this vas nesded becauss the public

has obzerved "darkx smeks” coming frem this general location on .
occcasion. Petitioners feel that the dark smoke represents

fugitive emisstens angd PIC's from tha incinerator. The Region,

after consulting with the State of Missouri, denied the reguest

for the nav air wonitor ss neot asvessary to protsst ths public

health.

RECOMMENDATION

A faiz resolution tv the matter would ba to place tha new
monitor as requested by the Mopitering Committee. Although the.
existing monitoring network does mnot generally shov any increase
in sirborne dioxin lavails dus to incinerater epervation: the
benefit af the Goubt should bs accorded to ohservations of the
publie. This would sarve to sugment the sir monitering program
which is alresdy in plsce. TFurther reliadble datas would then take
the place of endless dabate on the riek assesament, im general,
and the air monitoriag network, in pscticular.

D. 8ite Operations Issuss
i. Maintenance Events

Patitioners sxpressad concern adout tha pumber of
maintenance episcdas at the Times Beach incineration facilicy
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this year. Dizector Nartin within the Interis Report asked ATI
to explain ths number of maintezance events which wers not

lanned at the faocllity by date and those which vers plunned by

ate. ATI has since provided s menthly "rFeasd Buspension L.og™
which 1ists maintensnce events by dste with a brief explanation
for ths cause of each svent. (Sse, ATI comments at pg. 29 and
related sttachnents). AT also assures that this information has
beon provided to ths Moaitering Committee and will continue to be
providad until tha eand of the projact. 8hould petitioners vish
additienal infermatien ez a sore clear sxplanation of the
information which has deenh provided, then ATI should raspond
appropriately to patitioners.

2. B8ecurity Policies

Patitionsrs asked for sn explanation of the mecurity
policias at the site after videotaping incidents had occurred
which were discussed in the Interis Report. The Region exXplalned
one incident in whioh an individual had parked his car next
to one of the EPA air manitoring statione. an BPA On-8cenhe
coordinator then "drove to the monitoring location and 4&id
record the licvenes numbsr of the vehicls., The Region believes
thi» action to he appropriata given the iaportance of the air
monitoring network." {(Pee, Region comments st pg. 5. Appendix
B). ATI has furnished "gslevant portions” of their scandard
Operating Procedures for 8ite Becurity Services. (See, ATI
cammenta at pg. 231-32}.

Should petitioners wish additional information or
a mora olaar explanation of the inforamation which hss beed
provided, then ATI should respoad sppropriataly to petitioners.
The Offica oY DRRUASARAD 2lsS0o racommendsd vitain the intarim
repaxrt that a 34-hour velee mail number be established to narrate
what activities are being undertaken at the site on a daily
basis. ATI has accepted this recommendation. A 2¢-hour voice
mall number *'that dsscribes what aotivities are being undertaken
at the site on a daily basia, ineluding wvhether or net any ESTER
events have occurred, and whether the unit has deen shut down
for extended maintenance” will be eatablished.

E. Legal Issuas
1. Netatracs - Quantarza Allsgations

Citizans have All6ge8 that a dirsct rslationship exists
betveen tha defunct Netatrace fira and the guanterrs fiTm vhich
servas as & subgontraotor on the Times Beach incineration sitas.
The history of the Netatrace firm and the nature of the allaga-
tions made by petitionezs are outlined within the interis report.
The Missouri DNR investigative report addresses this issue. The
report is appended in its entirety within Appendix P. The Tepost
concludey that "[t]lhera is u Metatrace comnection." (Gses, MDNR
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Report at pg. 310. Appendix F), The report conoludes, howevsr,
that none of the 13 saployses hired by Quantsrra from Mestatrace
wera invelved in any of the prior wraongdeing of Metatraoce snd
thet *[(n]jona aof the ofricers or dirsctora shevn en Natatrace
reports Were noted on tha Quantarra reports." (See, NDNR Raport
at pg. 9. QAppendix 7).

2. IT - Quanterra CGontliet of Intezest

Petitioners have almo slleged that a direct conflict
of interest exists between IT Corporzation, as prime coeatractor
for the trial durn and djoxin stack test,; and Quanterrs, as the
subcoantractor for thoss functioms of the projest. The Consent
Docree provides only that coatractors be "under the direction
and supervision of qualified pecaonnel.' {(8ee, €D at pg.-~].
The NDNR Report fouad that "IT owvped 50% of Quantezrs shares
at the time of the Times Reash Trial Burn/Dioxin &tack Test.
However, there was littla need for actions that would create
a confliot of interast, as IT Cerporation wvas already fully
authorized to conduct all sampling sctivities, vwithout naving
o call in an outside Zirm for assistanee. The fast that 17
ownaed atock in Quanterra, in and eof itself, does not amount to
evidence of wrongdoing. MNo evidence has surfaced to indicate
any sanmples vers compronised as s result of this business
arrangsment.” (fee, MDNR Rapart at pg. 9. 2Appendix F).

Nevertheless, MDNR d€i1d state that "Intarnational
Technologies would have deea batter served by hiring a

finaneially independent contrastor, especially on s project this
sensitive to the community.® (See, MDMR ¥ews Relsasse. 11/8/96).
Phe Dffice of Ombudsman whaderstands and appreciates that both EPFA
and MDNR have been providing mignificant oversight for all
aativities related to the inciseration at the Times dsach site.
nowaver, am MDNR itaslf noted, this is a project which ia
sxtzanely sensitive ta the community. The sllegations drought

by petitioners aad other sitisens are siguificant and of a highly
asnsitive nature. Thay are not allegations vhieh the Office of
Ooabudshan ahould substantively sntertain, bsyend & refsrral to
appropriats affices within ths EBPA.

RECONMENDATION

Following referral by the 0ffice of Ombudesan, the EPA
oftice of Bnforosaent and Compliance Aasurance and the RPA
office of lnapector Genersl should sensult with ths Regien
and the Miasouri DNR on the allegations vhich petitionars and
ather citizsns bhave reised in arder to ussurs the community
that avery appropriate method of investigation has besn pursued.
Due recognition sheuld be sccordead to the aignificant oversight
of tha Region and the State DNA at the site, in gemeral, and
to the DNR investigative report, in partioulaz.
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Pinally, ths imterin report contained a recomsendation that
ZPA formally convene & scientific dislogue hetveen communities
affected by Superfund incineration remnsdies and the Agenoy. This
was Dased upon a raguest from the petitioners to estaklish suod
a dialogue, vhich petitioners felt did not sxiast. TRhe OIfice
of ombudsasn delievea this ramains an appropriats pelicy goal;
hovever, £or puzposes of this final raport it weuld ba more
meaningtul to enhanca that kind of comsunigetion between tha
petitioners, the BPA, the State of Nissouri and ATI.

V. BIGNIFICANT ISOURS
A pioxin Stack Test and Applicadble chain of Custody

Petitionmers alleged ia the Auguet 23, 19%6, meeting
with Director Martin and Regional and State officisls that
appropriate chain of cuatody protocol was not folloved during
the Dioxin Btack Test for the Times Besch incinersation facility.
The Interim Report netas that EPA and NDMNR added ths reguiresment
of & Dioxin stack Test as an additional mafety asasure. ATI
correctly states that ARy further examination of the facts and
the protocels surreunding tials tasting oamnot disrsgarda "the
state’'s findings, which vere predicated upon the Gtate's review
of ths facts, the papervork and the appliceble consent decres
and parmit regquirsments.' (Hee, ATI Comhents at pg. 32.
Appendix I).

Therefors, it vould bs usaful to examine the msaning of
those documents. Pirst, the RCRA pazmit. The Regien correctly
notes that the RCRA permit "was an intensely nagotiated provision
af the Fesderal Consent Decres, notwithstanding it was no
required by law. The partiea to the Consent decres agresd that
this messurs was appropriate to limit the project scope and
duration and to allov for more pudlic comment and participation.'
(See, Region Commants &t pg. &. Appendix B). 7The EPA Office of
Qeneral Counsal {(hereinattey "0ac") provided furthar clarifica-
tion as to the sxact meaaing ef the RCRA permit.

0GC noted that “([t)he Consent Deskes which gevesrns sits
cleanup:; howsver, doas requize a "“Nasardous Waste Managemant
Tacility Pezait™. At tha Btate's request, all parties to the
Conaent Dacres agreed to this perait in order to (1) emsurs that
the incinerator wmests legal Teguizesasnta that aze applicable or
relavant and appropriate and necesssry to protest publio hsalth
and the envirenmant; (2) limit the duraticn of oparation;
(3) 1imit the materials to De incinesrated to the specified 20
Sliss sprayed sitas in Missouri: and (¢) provide the public
with epportunitiss, in addition to thoss requirsed by CERCLA, to
attand hearinga and provids commehta 0o the BPA and the Niasocuri
pepartment of Natural Rasourcss on the project. Thias perait was
issued pursuant to CERCLA and the Consant Dedree, and &oes not
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oarsy with it any of the legal rights typically asscajiated vith
a RCEA permit." (Sew, DGC Commsats at pg. 3. Appendix C).

Thus, the proper foocus of any examination is on the Consent
Dacree and CERCLA and Upon AnY papervork requirements vhich
derive trom those authoritiss. As neted in the Pindings ef Faet,
the Cousent Decres is sxhaustive in its specificstions for the
work to ba performed in the Eastern MNiessouri Diexin Frrojecs.
(8se, United States Y. Plise, 132 FRO §%9, 363). The Consent
Decrse provides that hall work required .... shall de completed
as reguired in the work plans.” (#ses, Consent Dscree at pg. 14).
The Consent Dacres further provides that the ters Work Plans
t#shall mean the detailed plans of work, as set forth in
Attachments ¥ through D, for implementaticn of the remedial
design, remedial action, uss restrictions and any requirad
opezation or maintenancs of the remedial action at the aites.

The partias agrea that the work plans, vhich are Incorporated and
made an enforceable part of this Decrae, reflect the requirsments
of the ROD, the Natiomal Contingancy Plan (NCP), and ralavant
quidanca docunents.” (Ses, Consent Decres st pg. 11-12).

The Consent Decree further provides, with reapect to quality
assurance And sampling, that the "parties shall use quality
assurancs, quslity ceatrel, and chain of custody precedurss
in accordance with the requireaments of the Work Plans"“. (8ew,
Consent DPecree at pg. 21). In addition, the Consent Decres
further provides that tha "United statas and tha Stats agres that
the work, if properly performad aas set forth in tha Wozk Plans,
is conmsistent with the Wational Contingency Plan pursuant to
42 UBC %2405."" (@ae, Consent Decree a3t pg. 1%~-40},

Undar the terms of ths Commsent ‘Desres, thezefare, the
provisions of the Work Plana and ths Mational Contingency Flan
praovide a fizrm legal basis for the applicatisn af the quality
assurance protacols required for the Dioxim Stack Test. The
Region haa previded the narratives for the Workplasns. The
Tharnal Treathant Wozkplan darrative provides, with zespest to
sanpling and snalysis protocols, that "“all sampling techniques .
and analytical methods will bs approved and datailed in the 7Trisl
Burn and Dalistinyg Rurm Plans .... {a}dditiomal information on
sampling and anslytical protocols i{s found in the Site
Adainistration wWotkplan.¥ (Bass, Thormal 7Treataent Workplan
Narrative, at pg. 12-8).

The sampling snd analytical pratocols for thermal treataent
vork, theraefore, are controlled hy the provisions of the Site
adainistratiaon Workplan. That Workplan narrative prevides, with
respact €6 ths packaging and delivery of samples, that "samplas
vill be fdentifisd and labaled to fagilitate chain of custody and
quality assurance. REach sasaple (individual cantainer) will bde
given a unique identification. Each sample contsiner will be
sealed to help ensurs sample intsgrity. Samples to ba dslivered
te an analytical laboratory will he packaged and transferred in

-"‘
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accordancs vith ¢0 CPR 261.¢ (4) (2) (11}l to an sppropriate
delivery agent wheo will transport. the samples to the analytiocal
labozratory. All individuals taking possession of the shipaent
will be reguired to asign and date the ¢cRhain of ocuatody torms

(sea hpp-ndi: 3)." (8ee. 8ite Adainistration Work Plap narrative
at pg. 76-77).

The foaal peint of the MDMNR investigation into the quality
assuTANCe and ochain of custody protoucls applisadle e the Diomin
stack Teat was the RCRA Permit application for the Times Bsach
Remadiation Project and the EPA Nandbook on QA/QC Procsdurss
for Hazardous Waste Incineration (BPA/635/6~83/023) *to determine
what procsduras ars recomasnhded for chlin-ot-cuatoal." (Sae,
MDNR Investigation Report at pg. 2). 7The MDNR concluded that
the permit had eatabdlished "only general quidelines ....
specifying that IT personnsl would de responsibls for sample
custody and traceability and that upon sanple receipt at tha
ladboratory, the laboratery coding technician would sigm and date
the original custody form. (Attachment #1, Times Beach Custody
procedures).m Tha MDNR relied upon the statement in the EPA
Handbhook that "Chain of Custody (COC) is not required for
trial burns: howvever the parmit applicant may choose to uss
€OC preoceduras.™

Based upon these provisions, MDNR concludad in its
investigation that "Quanterra, 2erviag &5 part eof the I.7T.
sampling team, would onply have to sign the Chain of Custedy
form vhen they "relinguished” the saumples to the dasiguated
iaborateries, provided samples wers deciursd snd naintained at
all times Dy u msmber of the sanpling tammn.” See, MNDNR Report
at pg. 2. Appendix r.

Thess provisions vere superseded by the provisions of tha
Consant Dacras, the Workplans anmd the NCP. As discussad ahove,
the contreolling provisions of the Workplans required vith raapact
to packaging and delivery of samples, that "“[s)amplea vill bo
identified and ladeled to facilitate chain of custedy
and quality assurance.  FKach sample (individual container)
will be given a unigus ldcntstlcctton. All indiviayals taking
possession of the shipment will be required to sign and data
the chain of custody forms.” (8es, Site Adainistration Workplan
narrative pg. 76-17).

viewed in this context, the findings of tha XDNR Invastiga-
tien are troubling. The rsport notes that “[ajgain, Nr. Ksevar
dogs not Tacall if samples vars reserded as ‘““relinquisdhsd" to
Nr. Andersaon on the Reguast for Annlints/cnnin of Custody forms.
but he again stated he 4ié pot fael it necesanry as mambers of
the sanpling team worked so closely Segether.™ (#es, NDNR Report
At pg. ¢. Appundixn ¥V). <The repert 8leo netes that ¥Ns. Liabner,
a pember of the sampling teaw, “does not recall 4f the samples
wers recorded as "relinguished" by her to Nx. Anderaen, but sha

P
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thinks they were.“ (Ses, MDNR Report st pg. S). The rapart alse
notes that ""[s]he does not knov vhen Mr. Anderaon sssumed oustedy
of the samples noer she does she knov if xr. Keever raocorded

on the Chaineof=Custedy that he had “zelinguished" agaples

to Mr. Anderson." (See, MDMR Report at pg. 5. Appendix r).

The Report 3130 noted the fellovwing “significant
discrepancies”: %(1) Diexia stask test samples wers delivered
to xnoxvills by Nr. Reever and Ks. Lishaer, dut ehaia eof sustedy
forms shov only William ¢. Anderson of Quantsrra as having hsan
in control of the samples until their arzivel st Triasgle
Lsbhoratoriss on Movember 27, 1995. It has already besn eated-
1ished that wWilliam Anderson was not present &t Times Sesch vhen
the sanples vara colleatad. (2) A notation of shaim eof custedy
rorm by Mr. John Guenther, Sample Custodisa for Triangle
Laberatories, indicatea samples 3-1180 and 3-31183 vere act
found in tha shipsent., Ne then notes he 413 £ind sample D-1180,
Thers was nothiag to indicate that he found fampls D-1181, This
notation was found wvhile raviaving the Dioxin Stack Test Report,
volume 2, Appendix D. Later, whils reviewinqg volume 3, Appendix
G, of the same report, A notation was a4ded shovwing sample D-1181
had beon received. This would {ndicate sepacne had added the
notation after a oopy of the chain of custody Corm had been
retyrned to Mr. Anderson.” (8se, NDNR Report at pg. §.

Appendix TF).

Compelling explanations have basn offersd DY
IT Corpozation, Quanterra and Triangle Laborastories for
the discrepancies and the lack of chain of custody papsrvork,
and in adaivion, MDMNR's interpretation es cited within their
Report ia that "it can de argued that Quanterra conformed to
the general quidelinas sestablished in aection 7.3, Regquest for
Analysis/chain of Custody, Dioxin Stack Test Plan." (Bee, MDNR
Report at pg- 7. Appendixn F). HRowever, the Report also noted
that "Chsin of Custedy dooumentation proceduras utilized by
Quanterrs persannsl vere less than satisfactory macording te
the more stringent regquitements established both by the MDNR,
and Quanterza itself." NODNR also acknoviadqged that the gample
handling documantatiun employed by Quanterra vas aet the beast®
ana that "“the papar trail detailing the shipaent was lax."
(6ee, MDNR Report st pg. 1. Appendix 7).

ATI has taken ths position, in relianca om the RPA Handbaok
provision that doas aot require chain of cuatody im trial burna,
uehat ho ohain of custody requirements applied te thase
activities.” (Ses, ATI Commants at pg. 33. Appendix I).

This is simply not the cams. Not only do the quality assurance
and chain of custody protocels required by the Consent Decrae
and the Workplans lggl; te the p.axaztnq snd delivery of the
sanples, but also & PA requiransuts in the Mational
Contingency Plan and the rsalsvant guidance documents relating
to those protesols. (See, Cemasnt Deeres at py. 11-12).
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ror example., BPA has established guidelines for Buperguna
enforcemsat 1lesd sites to provide uniferm traexing wmechanisus
and to ensurs that problasns with guality sssurance sad chsia of
custody protosels du nct arise. OMWER Directive 9340.8-38,
Extonding the Tracking of Amalytiocal Besvices te Potantially
Responsible Party-iead superfund Sites (July 6, 1993), applies
“to all PRP=lead site vork (Reacval, Resmadial Investigation snd
Yessibility ntuﬂi {RI/78), Treatability Study, Remedisl Design
and Remedial Aetien (RD/RA), ste,) Vhere ovo:otg‘t is ftundes by
superfund and whers as oversight assistant (includi
contrasters, U.S. Avmy Corps of Bnginesrs or similar service) is
providing or participating in the cversight." (See, OSWER
guidance at p.2). Moreover, the 20A Ussrs Guide to the Contract
Laboxatory Program (540/9-%31/003) provides that " Ia socordance
with Agency snforcemeat reguiremsnts, offisial custody of samples
must bs decumanted f¥oh the time of collection until the times of
introduction as svidence during litigation." (See, CLP Guidance
at p. 24). Thess raguirements need to ha followed in order to
snsure that CLP guelity data results are genarated.

Tinally, the National Contingenecy rflan, within Section
100.43% (D) (1), senocourages sonsistansy bstween the QA/QC of
RI/F8 and RD/RA samples taken for the purpess of claanup sotion
lavels. Tha NCF provides thest “"EFPA hes decided that the gas/Qe
regquiraments for clsanup action lavel samples under the RI/F8
genarally should alsc apply to those taken 4uzring the RD/RA."
t§ea, 33 Ted. Reg. 8735, MaArch 8, 19%0). This means that ths
wame quality assuranecs and chain of custady protocols that were
used t0 destermine action levels in the RI/FE must alse be used
in the RD/RA, which in this cass included a Dioxin 3Stack Test
a9 & prelude teo full sctale sommencemsnt of the thermasl treatauent
unit.

The quality assurance and chain of ocustody protogels for the
Times Deach Dioxin Btack Test relating to packaging and dslivery
of samples to tha laboratory displayed s noticeable departure
from the standard procedures implamented st the majority of
supesrfund sites whare chain of custody anad CLP ara striotly
folloved. TFoy exampls, EPA quidancs provides that, as s gensral
rule, all samples should be shipped threugh a raliadle commercial
carriex. (8ae, EPA/P=91/002 at p. 26). Adhersnce te this
particular guidance as vell as the NCP reguiraments ralating to
quultt{ assurance maximigses the reliability of dats, minimizes
petential erzors and sarves to elimimate potentially suspicious
circumstances. Daviating froa staadard protocol raised» many
questions, many of which become subject to interpratation.

(Ses, MDNR Report. ps. 1=8. Appandix F).
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It has also baen arguad that the Work Plana could not have
specified quality sssurence and quality control procedurea to Dbe
followed 4uring tha Dioxin Staok Test Deocauss the OSW National
Combustion Strategy policy that recoameads s Dioxin Stask Tast
vas developad after the Coasent Decres. The Ragion has alse
commented that there are "etill so BPMA quidances or poliay docu-
aents that apecify prooedures, or gquality assuzanee, quality
control reguirasments for a Dioxin Stask Test. Procsgqures for
the Dioxin Stack Test at Times Deach are gonttolled only by
the Diosmin Etask Test Plan that appedrs ib volums 10 of the
consolidated RCRA permit application.® (sae, Region Conments

This srgument zuns sgainst a c©lear reading of the Consent
Decres, the Wark Flans and the logic of the National Contingency
Plan. Even if no Dioxim Btack Test was savisioned at the time
tha Consent Desczes was antered, the Decres sxpressed a claear
requirsment in tha Thermal Treatmeant Work Rlan with respect to
operation of the Thermal Treatment Unit that “sampling tachnigquea
and analytical mathods™ would bs dutailed in the "Trisl durn snd
pelisting Burn Pilans’” and that “information on ssmpling and
analytical protocels is found ia the Sits Administration
Vorkplan.”" 7Tie mits Administration and Site Remadiation Work
plans are, in fact, reaarkably similar and both provide for
proper identification and ladeling of samples while being
packaged and delivered.

and is to ba subject to chain of custody protocols that iavolve
sach parson taking Eon--nlioa of the shipsent of the samples
being requirad to sign snd date the chain of custedy forxms.

Thess provisions of the Work Plans also permit YT Corporation and
Quanterra ta transport the samplas dirsctly to the laboratory, se
long as, among other requirsments, information pertaining to the
quantity snd description of the samples is included with the
shipment.

Each sample is alsa to ba provided s "unique identification® .

As previously discussed, the MNational Contingency Plan
demands eonsiatency between quality assurancs for sasples taken
At sach junsture of a Iugottund cleanyp, vhether i{nvelving site
characterisation activities or remedisl action activities ror
ths purpess of meeting sleanup action levels. The lanquags
and requiraments of the Consent Decrse and the Thermal Treatment
Unit, Site administration and site Remediation Work Plans ars
conpistent with sach other and with the logic of the National
contingency Plan for consistency in all phases of & cleanup
involving quality sssurance and ahain of custady protocols.




. FROM:

REGJON 7 DRC FRX NO.: 9t3 55170864 12-23-96 87134 P.28

Therefoze, aincs the RCRA pezmit, standing alone, "“doas not
carry with it any of the legal rights typicslly associsted with
a RCRA permit® beocause it "“was ilssued pursuant to CERCLR and the
Consent Decras" (See, 0GC Commehts at PQ. 3. Appendix C); it is
logival to assule that the gquality sssurance and shain of sustedy
protocols specifiad ip tha Wozk Plans and the ¥Wational
Contingency Plsh take precedence. The quality sssurance
provisions and chain of custedy pratocols ia the Dioxin stack
Test Plan derive from thoas suthorities and must de conasiatent
with all other BPA 4irectives and guidance on thoass astters.

The 0ffice of Oomdudsman i» not £inding that the dioxin stack
test data 19 necessarTily invalid or that erimiaal sisocoenduct has
cacurrad. Nowvevas, the typs of guality assuranas and chain of
custody protocols nermally followed by EPA in a Superfund clesanup
ware Dot followed in the Times Beach Dioxin Staak Tast for
purpozas af the packaging and delivery of the samples. This
goes directly to the vaight to bs sccordad to the diexin atack
test 4data. Aa prasviocusly discusaed, standard *relingquishsd by-
accepted by” chain of custedy paperwork for esach person handling
the samples was not fallowed and the person who collected the
sanples vas not the person who deliversd thea to the
laboratories.

Moreover, samplss wvara mislabeled and aisplaced so that by
the time thay reached the laharatory the "unique identification®
requized for each sampla in the Work Plans and the associsted
information as to the quantity and desaripticn of the samplas
required by 40 CPR 361.4 (4) (2) (ii) wmay have been compromised.
The chain of custody rapresents a oriticsl link Datwesn the
sampling and the analysis of the stack test ssmples. Any
inconsistency in thess dogumsntas &s to labaling or otharvise,
tepresents a lack of gquality assurance in the highest degres.
This lack of Quality assuranca is of the grsatest importance
from a health parspactive since the actual amount of dioxin
smitted from the atack, as measured in the Dioxin Stack Test
data, has already Deen comparad to the analysia pagrorxmed in
the risk assessment to determing if the actual emissions arxs
protective of human health.

Although the existing air wmonitoring natwark supports
that the incinerater is having po discernible impact on sirbdborne
dioxin levels, the best ssurde of direet avidance rspresented by
the dioxin stack test data carries less weight Decaues of ths
lack of quality assurance surrounding the chain of custody for
the packaging snd delivery of the dioxia stask test samples.
Again, Mr. Bollinger, an enviroamentsl profeasional with sver
20 yesrs of experisnce in the fields of environmentsl chemistry
and public heslth, with vhon the ombudsman has had no direct
contast; offerad thie Lmsight to the Offica Of the Ombudsman
in connection with the Dioxin ftack Test and chain of cuatedy
issuss: *the numsarocus cited iwsuss indicats sither incompstencs,
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nlatant carsleasnass, or potentislly oriminal decepticn on bebalf
of the sappling and snalytical coatrastors. OVver 1% yesrs ago
.ves I {was] routinely using and adhering to chain of custos

and othar hasic “dood Ladberstory Practices” on aumerous s ing
projects- all far less aontroversial and significent than the
Times Beseh Nuparfund sita,

The azxplanations offered dy ATI and thus far readily
ACOEpted by DNR and 3PN srs grensly inundequats. Szamples....
inelude thoss for modified QA records, missing time periods,
unascounted for sampls traps, and & lack of documentation on
possassion and tranafsr Of Samples .... the Dloxin Stack Test
should be repesnted solely in light of the extensiva avidence
prasanted te date .... A re-tast would also provide an
opportunity to modify the protocal .... to alse messure the
concantration of dioxiu in the waste belng fed te the thermal
treatment unit. The .... oversight in the original test ensured
that a trus Destruction and Removal Efficieacy could aot be
salculated. As § resvult, no opp really xnovs howv efficient eorxr
effactiva the unit ie st remeving sctual contamination fron the
soil. Buch dsta.... has the potsatia) to definitively demsonstiste
the afficacy and conssQquently, the satety of the thermal treat-
ment unit. This may be the enly option to restors publis trust.®
t(Bes, Latter from MNichael P. Bollinger. Decembar &, 19%6}.

00G provided useful oriteria for determining whether to
procesd with an additional stack test. "Although loss of public
confidencs may Ds one faotor to consider, presumably a decision .
to conduct an additional test wvill also be based on a dstermina-
tion that, among other things, there ars siganificant problams
wvith the original tast, that an additional test would provide
significant reslevant informstian unavailable threugh other means,
and that ths cost of an additional test 1s net unreasconable.™
{aea, OGC Commente at pg. 2. Appendix &),

Clearly, thare weras siganificant gruhlo-. with the original
test ralated to pignificant daticiencies associatad with the
chain of ocustody for the packaging and delivery of the Dioxin
Stack Test sanples. An additional test would provide signiticant
relavaat inforsation on sctusl zemoval of diomin sentaminstion
froa the woil whish may noet otherwisse be available fros other
msans. Finelly, ths Bavizroasental Reaponhse Tean of the BPFA

has advised the 0ffice or the Ombudsman that to repsat s atask
sampling event would not require a shutdown of opsrations.

unless that is a contractual requirement. Yor a zingle cparating
condition, 3 runs for s list of parameters approximating the
original parametars for the facility could bs completed in

3 days. Mddition of other opsrating conditions would increass
ths test by twoe to thres days for each condition added. On &
quick turn around basis, results ceuld be obtained back from

tha laboratery ia seven to teh 4ays. We understand the cost

eof & nev teat would ba approximately $100,000. This is not
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AR unzeasonable cost in proportion to the magnituds of the
zastern Misaouri Dioxin Project which is nenr $100 ailiion
daliars.

ATI has painted out that thers Are “many practissl probless
with reguizing an additienal Diaxia Stack Taat. A Diexin Stack
Tast is a compliocated test that ocannot he undertakss sucoessfully
without adeguata advance ttopt:atton. The contraster, undex-
stendably, will aet want to perform sush an impertant test
while regulay operations axe on~going." (Sse, ATI Comments
at pg. 33. Appendix I). The Region has indicated that "[i]f
ginancial, accass, and health sud safety considerations were
resolved, a saspling team sould ba tasked te perfors a Dioxin
Btack Test by collecting a representative sumple froa the
incinerator amissions and mnalysing fer the saventesn dioxin
congeners ¢f intarest.” (Nee, Ianterzis Report. Appendix A.

Pg. 4}.

The O0ffice of Oubudenan by its ve RAtUure cannot bacome
desply smkreiled in the lagal aad technical fiaa peints of
another Dioxin staek Test. In viev of the significant problems
aasociated vith guality aseurance [relating to chain of oustedy
for the packaging and delivery of the original Dioxin Stack Test
sanples] Whioh may not have satizfisd the requirements of the
Work Plana and the applicable Tules, hovever, the Office orf the
Oombudaman has no disezetion to recommend contimued operation of
tha Times Beach incinexator without bensfit of smother Dioxin
Stack Tast.

RECOMMEWDATION

EPA should perrora & pev Dioxin StacX Test immediately at

tha Tinmes Baach incineration facility. Tha EPA Environmental
Response Tean aRa EPFA Regiom VIJ, together with Missouri DR,
ATI and tha Dioxin Menitoring Committes ahould collaborats on the
conditions for s nev tast as socoam as possibla. The Envizrommental
Response Tean, the Reglon sad the DNR will aszure ocompliancs with
all guality sssurance reQuirements. The Nonitoring Committes and
petitioners should agree on a qualified tashnical advisor whe can
independently assess the nev Dioxin Stack Teat on their bshalf.

Concerna have deen sxpresssd adout the effect & nev Diexin
stack Tast wvevld have on excavation efforts at the remaining
seven aites in tha Eastern isaouri Dioxim Froject decauss of
the potential for laek of storage upacs &t the site for
adqaitional ceantaninsted soils. The Office of OADUMSRAR 3gTeas
that this ia a valid goncern, hevaver, the Region should confirm
sxactly hov meany sites still reguira axcsvation. Asdording to
recant procesdings vf the Nepltoring Committes, nt leant twe
sitas of the rsmaining seven sites may not regquirs sxoavation.

P
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If, follovwing asaassment of this problea by the Region, thias
hecomes a significent health and safety issus, thea the .
Eavironmental Respoase Team should esaist the Region to implement
additional prudant and short-ters messsuras to secure the
repaining sites pending completion of the nev test.

Vvi. ©OONCLUSION

Potitionars did offer evidense to support a con¢ern that the
quality assurazce ralatiag to tie chsia of custody for peckaging
and delivery of sanples frem the origiasl Diexin Stack Teat may
not haves been in compliance with the Work Plans and the
applicable rules. Petitioners request for a raviev by the
Offica of the Ombudsman of the Times Beach case Vas necesnary and
pProper. DBacause the Offica of Ombudsman cannot address directly
allegations of wrengdoing vhich pstiticnars have raised, Director
Hartin will be referring thoss complaints to the EPA Office of
Enforocament and Compliance Aasuranes for any sppropriatas action.
Ha expescts that appropriata deference vill de extended te the
Missouri DNR inveatigation of the matters raised by citizens
if any further investigation is conduoted.

Ict is in the bast interest of tha pudlic that the dioxin
aontamination at the formay oity of Times Beach and tha 2& other
aites in Zastern Niswouri 4is deiny addressed by EPA, tha State of
Hissouri DNR. All inveoived ars wall sexved by an axpsditious but
safe ramediation the sfficecy eof which is veriZiable to citizens.
The 0ff£ice of Ombudsman Tecoghives that the EFPA and tha Stats of
Miassouri have alrsady taken sigaificant measurss in the RCRA
pertmit and othezwise, to protect the health of nsarby residenta
affacted by the Times RBesch incinsrator.

Tha 0ffice of Oabudsman sntrusts to the lsadersiip of EFA,
the Stats of Nissourl and ATI the full and fair comsideration of
the recommendation for s nev and immediate Diexin Stask Test as
vsll as the other recommendstions in this report. Petiticners
do reflect the concern of many c¢itizens that the incinarstor must
De oparated safely in s manne? which is verifiadble to citiaens.
The Dest way to mitigats those conceras is to work dirsctly with
citizenas to demonstraste that the {neinerator can indeed address
the dioxin contamivated soils ia accerdance vwith requirements
imposed Dy the EPA and the State of Misseuri. Thers may be shart
tera costs assoaiatsd vith such a damonstration in a nev Diexin
Btack Test, hovever, the long term benetfits in pudlic confidence
are eharmous.
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