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CONCEPT PAPER
FOR IMPLEMENTATION OF TITLES 1I AND VI
OF THE WATER QUALITY ACT OF 1987

NTRODUCTION
A. Purpose of Concept Paper

This paper describes the Environmental Protection Agency‘'s (EPA)
interpretation of the Water Quality Act of 1987 (1987 Amendments), which
uamends the Federal Water Pollution Control Act. This interpretation is

iazendsqg ‘9 sruvide the ®Bzsiy for the implemeniaiica of these smeadments.

The purpose of thias Concept Paper ias to provide interested parties
¥ith the opportunity to review and respond to EPA‘s interpretation of tre
amegded sonsirusiion grtants program and the newly created capitalization
graat program, whereby funds may be obdbligated to State Water Foiiutioz

Control Revolving Funds.

After the reviaw neriod for this Concept Paper ends, EPA wiil decide
rvonether 13y 2rovisioms2 ix the Act will HDe developed as r=guiarigax, or

whether guidance alone will provide a suitable operativmal ramework.

Comments should be addrssssd <o Geoffrey Cooper, U.S. Eavironmental
Protection Agency, Office of Municipal Pollution Control (WH-546), 401 M
Street, SW, Washington, D.C. 20460. In order to use these comments in
guidance or rulemaking, EPA must receive them by May 20, 1987.



3. Contents of the Paper

Part 1 of this paper briefly zeviews tie history of the :ozs*c-uction

swanzs Iragram nd 2ighlighta changiag trends,

Part Il describes the approach EPA is proposing :o use ia developiag
the guidance, and rules if necessary, to implement the 1987 Amendments and
sets forth a tentative schedule.

Part 111 Jdescribes the amendmezzu 10 3¢ sfgtrucoinn wraats

program.
Part 1V da2scribes the new capitalization grants program.

Part V includes appendices cited in the text.
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1. LEGISLATIVE HISTORY OF THE CONSTRUCTION GRANTS PROGRAM

in 1972, Corjress 23nacrsd amendments to the Federal Water Pollution
Teatrol Act of 1956 that provided for a strong Federal role in ¢k
construction of publicly owned wastewaier :72a‘mea:i wnrXi. The 1572
Amendments, commonly zsfsrrad to as the Clean Water Act, increased the
level of Federal aid and expanded the Federal grant share to 75 percent in
an effort to quicken the pace of wastewater treatment facility
copstruction and eliminate a backlog of needed facilities. However,
Congreas has long 22pected that States and munjcipalities would eventually
assume full respoasibility for financing; buiiding, operatizng,

maintaining, and replacing their treatment facilities.

Tais shift in responsibility to State and local governmsnta begar in
1977. The 1977 Amendments to the Clean Water Act authosized tihe
Environmental Protestion Agency (EPA) to delegate most of ite construction
grumts management functions to the States. The Federal role was further
reduced by the 1981 Amendments, which cut the annuai Federal asatiorizution
in 2aif . rsauced t3e Frderal graai ashare. aastowed :le t1ligidle funding
categories, and reduced the eligiovie zreavmeny capacity? in that reguired

to meet existing needs.

The Water Quality Act of 1987 (the 1987 Amendments), sets forth a
schedule and mechanism for completing the transition to full State and
local responsibility. EPA‘s authorization to award new project grants to
municipalities to conatruct wastewater treatment facilities ends in fiscal
year 1990. New authority is given to EPA to make grants to capitaiize
State Water Pollution Control Revolving Funds (SRFs), the primary purpose
of which will be to provide l!oans and other financial assistance to

municipalities for the construction of wastewatsr treatmens facilities.
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Beginning in fiscal year 1987, States will have the optioa to use a
portion of their annual comstruction grants allotments for the
capitalization of SRFs. Separate appropriations for SRF capitalization
grants are autaorized from fiscal Fear 1389 through fiscal year 1994.
Aftsz the manazement of fiscal year 1994 funds is fomyleted. the Federal
role will no longer include financial assistance to States or
municipalities for wastewater ctreatment fari{li¢y <snstzuctlcm. Tze States
and municipalities will thereafter have the sole respoasibility for
providing financing to meet the enforceable requirements of the Act.

I11. APPROACH TO IMPLEMENTATION (GUIDANCE AND/OR RULES)

A decision has not yet beeé made whether, in addition to guidasnce,
regulations will be necessary to implement the amended construction grant
program and the newly created capitalization grant program of Title VI.
The smendments to Title Il and the legislative languags of Title VI are
clear, detailed, and straight-forward. The areaa wnica may <3ll for

regulatory interpretation appear to be limited in number and scope.

Title VI in particular contains areas of considerable complexity ancd
tsrms WhickR n2re izadeguately Jdefjzed. Regulatvions may de nscassary 0o ‘
clarify these matters and to assure consisteny, viading ETA
interpretations. Regulations may also be necessary to assure that the
flexibility of the Act is not inadvertently teatricted by other programs
or Agency régulations. Whichever option is eventually selected, EPA
intends to implement the program in a manner which adheres as nearly as
possible to the language and the intent of the Water Quality Act, while
providing State3s with sufficient latitude to operate their SRF programs.

In order to assiat the Agency in determining whether, and to what

extent, regulations are necessary, ;his Concept Paper is being distributed

widely to solicit comments on the Agency's interpretazions. of the 1987
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.meadments. The Agency's decision on the approach to program
i

mplementation will be made soon after tae commeant jerisd ends on May 15,
(987.

Regar<less of whether that decision is to {mplement the program by
zcans of guidaace, regulation, or both, this Concept Paper willi serve as
the basis for prevaring interim guidance to ailow States xad °hs R2gions
to negotiate capitalization grazy agresment: for 3RF grograms 213 3002 13

sossiole.

Should the Agency decide that some regulations will be promulgated to
facilitate the long term management of the program, the Concept Paper and
trasponses to the Concepr Paper will slan serve as the basis for developing
rules. These rules could be published in iatzrim Jizal form ina 2arly
1988. An interim final rule would provide az additional ovvortunity for
puvlic comnent before a final rule would be pubdbliszed In 19839 to reflect
experigace under interim vorovisions. The interim fiaal rule would aliso
provide a basis for States and municipaiities 3¢ make the ascessary
changes to their conmstruction grants programs, establish SRF programs, or

aleer axistiag SRFY programs, whers necessary.

States receiving capiiziization grants aegorviated under 7nidance must

-

oor
- T

¥
I

recognize that subsequent rezgulutions or chaages (o zuidance =ay af

the terms under which subsequent grants are negotiated,

Construction grants may continue to be awarded under existing

regulations,
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DESCRIPTION OF TQPICS IN TITIES II AND VI

111. TITLE 11 - AMENDMENTS TO THE CONSTRUCTION GRANTS PROGRAM

A. National Reserves sad State Set-asidss
The 1987 Amendments continue che authority for State set-asides and
3gvadlish two 1atismal sasersves. Tuamding Jor thAs natiomal cecerves, fac
new set-asides for non-point sourzs ard estuary purposds, aad the optional
...zsfer of Title II funds for Title VI purposes, shall apply to any
appropriations bill passed after enactment of the Water Quality Act of
1987.

1. National Reserves

The national reserves provide fundimz for prcjects to abate combined
sewer overflows (CSO) into marine bays and estuaries and for awarding
constructioz gramts to Izdiaa Tribes. Jallke Stata 3et-asides and e
Governor‘s discretionary authority, which are percentage amounts set aside
by the State or the Regional Administrator from ecach State's allotment, or
from each Svate’s share of ¢he auvhorizatiom in the caue of Stat:
management assigituncz grants., aational rvescervyes are amounts deducted BT

t4e EPA Adminisvyratgr from the entvire appropriation, Sefore allotment
a. Marine CSO and Estuaries Reserve

The marine CSO and estuaries reserve is 1 percent of the
appropriation for fiscal years 1987 and 1988, and 1.5 percent of the
enatire appropriation in fiscal years 1989 and 1990. Two-thirds of the
amount of the reserve shall be available to address water quality problems
resulting from marine CSO discharges into marine bays and estuaries. The
Agency inteads to use existing regulations (40 CFR Part 35.2024(bd)) and

guidance tc award funds for mariae CSO projects from this set-aside.
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pplications for marine CSO graats from fiscal year 1987 funds must be
iubmitted to the Regional Administrator by September 1, 1987.
The remaining one-third of the marine CSO and estuaries reserve is
;0 be used to supplement the fundas avai.adle to ths Naticaal Estunary
‘rogram uxzdzar Section 320 c¢f the Act. These funds will be administered
:adar gquidance or regulations to be developed by the Office of Mariae and
- e%i

Istuarine Protection and wili not be discussed a Furzlder derail ia <his

Zoncept faper.
b. Grants to Indian Tribes

Under iz 1987 Amendmeats, one-ha!f of one parceat of the sums
appropriated under section 207 will be reserved for grants for rtae
development o0f wWasts treatment management dlans and for the comstruction

of sewage treatment works to serve Indian tribes.

In cooperation with the Indian Heaith Service (IHS), EPA wiil
conduct a 12-month survey/study to assess *he sewage treatment needs of
iadiagn Trides. The survay wiil also «tudy how allotments to States under
tection 20f5 can Sest meet Indian needs. The 19837 Amendmentis ilso ragquire
the Administratox o apecify LOow :ribes aze o Je assisved iz meeting
their wastewater management: plaaning and sopns¢Tuction =eeds, and how the
Agency will maximize Indian participation in the administration of these

programs.

The Act authorizes EPA to treat Indian tribes as States for purposes
of Title Il and other sections of the Act, but only where the tribe has
the necessary capadility and authority to carry out the functions of ‘the
Act and applicable regulations. The 1987 Amendments require the Agency to
promulgate regulations before August 5, 1987 on how Indian tribes will be

treated as States. For the purposes of the comstruction grants program,
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EPA‘s 1zitial thinking is to apply the existing regulafionl at 40 CFR,
Part 35, Subpart J that govern State delegation agreements.

In view of the phase-out of the construction grants program in 1990,
and the limited time in which to fully develop the tecanical and
managezial cazabilities to mana3ze the drog-xm; its 7asT zo0ossible that
Iadisan *7i%es may elect to forego delegated authority to manage the
construction grants program.

To assure that there are alternative administrative arrangements,
EPA is exploring the feasibility of an administrative arrangement based on
the existing relationship between the Indian Health Service and the
tribes. Under this approach =5e THS cauld admiznistar the Title [1 funda
through its existing sanitation facilities program. IHS guidance would
apply in the interest of IHS program consistency acd administrative
efficiency, however, EPA may include additional requirements, such as 1
Tequiremeat tlat projects with TWA eligible needs rzczive firs: pricrity
for funding. Alternatively, EPA could enter into an agrecment whersby the
IHS would act as a "delegated State” and administer thes set aside under

the comstruction grants reguiastions and ia EPA aatlioral sriorxity list.

EPA will essrabiisid a1 workgroup to avaluate these 1ireraative:
approaches on Title Il implementation for Indian Tribes. The workgzrour,
which will include representatives of the tribes, IHS, Regions, aznd
States, will atudy proposed implementation approachzs, impacts, and
regulatory barriers to implementation, and other major activities as they
relate to applying Title Il provisions to Indian tribes.

The actual allocation of the set-aside funds Will Se Based o2n some
form of priority ranking system that includes criteria for determining
eligibility and priority. For example, at least the following approaches
will be considered:
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-~ An ladiaa Psgojece Priority List developed by an Indian tride, if
the Indian tribe receives program dzlegaction. .
-- A National Priority List developed by EPA in cooperation with IHS

if IHS assumes respomsibility as 4 ~deizyaied Stazs.®

-- A Project.Punding List developed by IHS if IHS administers

program.

The Act does not authorize the Agency to treat Indian Tribes as
States for purposes of awarding capitalization grants under Title VI, but
they may bde eligible for SRF assistance in the same manner as

municipailivieys.
2. State Set-asides
1..Section 205(g) Managemea: Asasistance Grants

The authority for the set-asides for State management assistance
grants, which are deducted from sach State‘s share of the Title II
authorization, is extended through fiscal year 1994. However,
autborization of fumds for Titie I comstruction yrantzs eads i fiscal
year 1990, so the sourcs of funds for State management zasistance grants

after 1990 is unclear.

By extending section 205(g) authority and not some other set-asides
to 1994, Congress appears to recognize that construction grant management
sctivities will continue for several years after fiscal year 1990 and to
intend for funds to be available for delegated States to phase out the

program.
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Moa: Statesy will 12¢k =5 s9n0rdinate overations of the c&hugtuction
grant and {he capitalization grant programs, and EPA expects to facilitate
such coordination by allowing States to use up to 4 percent of their
saaual authorizations in a combined fashion for both purposes. However,
States may not use more than 4 percent of the amount 9r ita yearly

capitaiization graat award tor sdminjstration of the SRF.
/

b. Section 205(h, Rurai Set-Aside

The rural set-aside is extended through fiscal year 1990. This
sectiyna rzquirezs cural Staces 7o 3et aside 3% lcast 4 vercent of its
allotment and is amended to allow any State to reserve up to 7.5 percent
of ity allotment to 2ssist small comnunities in constructing altermative

“rzatmzat facilities

c. Section 205(i) Innovative and Alternative T:cknology

Ther sauthority for ifz isnovative and alzearpatives technoiogies
set-aside is extended through fiscal year i990. Zach S:iate must set-aside
4 percent, and may set-aside up to 7.5 percent of its allotment for
increasiﬁg the Federal granv (o projecta 1sing innovative/alternative
technologies. The 1987 Amendments revise the reallotment formula for
funds remaining for the innovative and alternative technologies set-aside
after the two year period of availability has expired. Up to $1 million
of funds set-aside for innovative and aiternative tecknologies, but
unobligated within the deadline shall be awarded to the Small Flows
viearinghouse, which was established in the 1977 Amendments. Any funds in
¢xcsas of the $1 million ashail be reslloted to the Stazes in the customary

manner.
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Subsection e¢. of this Section describes how the amounts s<* aside
under the rural and the innovative/alternative technology provisions may
be effected in any year in which funds are transferred to an SRF under
section 205(m). )

/
4. Saction 205(j) Water Quality Management Planming

Non-Point Source and £astuary 2rograms

The set-aside for water quality management planning of section
205(j)(1) is continued under Title Il and a similar set-aside for planning
under sections 205(j) and 303 is included in the new Title VI.

Scction 316(d) of the 1987 Amendments (new section 205(;(%) of the
Act) creates a sz2t-aside for the Nonpoint Source Pollution Management
Programs developed under the new section 319. Each State must reserve the
greasar of 3100.000 a: ane percent of {ts snnual allotmeat. The State is
required to obligate the first $100,000 of this reserve annuaily for
development and implementation of nonpoint source pollution management
Jrograms or farYeii.-vhe unobligeted. Salance of that first $100,000 to
*sallotment. These 205(j) funds shall be reallotted to Status tha: are
abie to obligate uwueld funds {or the surposes of section 31%. Where the
reserve for any State exceeds $100,000, funds in zxcess of the =andatnry
$100,000 may be used by the State for any purposes definmed under Title 11
of the Act.

The nonpoint source management set-aside can be used for the same
purposes as funds authorized to be appropriated under new section 319(j)
of the Act for developing and implementing approved nonpoint source
management programs. In addition, section 316(c) amends 201(g)(1) to make
eligible, under the Governor‘'s 20 percent discretionary provision, grants
for the development and implementation of non-point source management

programs and demonstration projects (319(h)), and grants for protecting
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groundwater {319(i)). The Conference Report states that sections 201(g)(1)
and 205(jJ)(5) funds can be used for "financial assistance to individuals
only insofar as the assistance is related to costs of implementing

demonstration projects.”

The new sections 601(a) and 603(c) provide that SRF funds may be
used for implementing a management program uader section 319 and for
deve loping and impiems=ating a :onservavtion iad =asagement pragram under

section 320.

Guidance or regulations to implement these programs will be
developed by the Office of Water Regulations and Standards and will not be

discuased in further detail ia this Concept Paper.

e. Section 205(m) Optional Transfer of Title II Fuands to
Title VI

Sectioa 205(m) of the 1937 Amendmentas aiiows the State 0 transfer
funds from the State’s Title Il allotment for deposit into the SRF to use
18 a2 Title VI capitalization grant. The amount of the Title II allotment
that can 0¢ ctranaferred is limited }o 50 percent of the State's rfiscal
7ear 1987 allorwment ind 75 Hercant of the Statz‘s fiscal year 19838
allotment. Ther2 i3 a0 J(imis on tiae amount Y (Re deponit for fiscal
years 1989 and 1990. Section 205(m) specifically exempts only sums
reserved under section 205(j), including subsections (1) and (5). from

deposit into an SRF uander this provision.

The Title II set-aside calculations may be affected in any year in
which Title Il funds are transferred into an SRF. Because Title VI
exempts only section 205(j) from deposit into the SRF, it appears that
Congress intended for the other statutory set-asides to be calculated
against the balance of each allotment remaining available for Title II

purposes. EPA recognizes that under this preferred interpretation,
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i

aandatory set-asides other tham section 2057} could be effectively
sliminated by a State that deposits i{ts eatire alicimezt !a®n 12 SRF ia
fiscal years 1989 and 1990. However, this appears to be consistent with
the increased flexibility Congress has given to the States‘s to determine
the use of allotted funds. [, izsvead, 2 Stats ware requirad o
salculate these set-asidee against its entire allotment, the amounts would
7¢ disprosortionate in relation to the amount the State retains for

construction grants.
B. Design/Build Projects

Design/build agreements permit a grantee planning to build a small
treatment syateam 3 :dvervise ome cantrac?t for bath design and
construction of a treatment works, thereby avoiding se¢veral review and
bidding requirements. The use ¢f desigan/build sontracts are: intended to
reduce both the amount of time to5 complate the projsst and the cost of the

projess.

EPA will soon publish a class deviation to curreat regulations which
will eutborize the use of alternative “design/build” grant management
procedures by communities planning to build aerated iagoons, tricxliing
filters, svabilizaction gones, land appiication systems, sand
subsurface disposal systems. 7o be sonsidersd for theme aitermative
agreements, 8 project must have an approved facility plan and a total
estimated cost of $8 million or less. A grantze may receive only one
grant for a design/build project. No more tham 20 perceat of a State's

annual allotment can be obligated for these projects.

The grant agreement must specify a maximum Federal contribution,
based upon a competitively bid document consistent with applicable Federal
procurement requirements and any limitations imposed on design/build
contracting by State and local laws, regulations of basic design data and

standard construction specifications, and a determination aof eligible
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costs at the applicable Federal share. An allowance will be provided for
facility planning work if a Step 1 graat kas =g¢% bs=2 awardsd 70T tae
project.

The grant zgreemen: mus?t 2133 2ravide:

s}

- Dates for the start and completion of construciion;
- A schedule of pavments for the Federal share;
- Assurance that:

-~ the gvan:tee has adaquats 2ngineering and management
assistance,

-« the :reatment works will be operable 2ad will meet
all program requictements,

-~ the t-satment works will meet project performance
standards or a2pplicable permit requizaments wizlia.

one yesar following the agreed date of completion;

- A requirement for a contractor"s bond ia an amount o Frotect

zhe: Federal interest; and,

- Other terms and conditions to assure compliance with program
requirements, (sxcludiag the submission of plans/specifications
and payment provisions as Stated in section 203(aJ, (b), amd (z),
which do not apply).

To assure compliance, EPA will retain 10 percent of each grant
payment awarded for design/build projects. In the case of non-compliance
the Federal contribution will be recovered. Excess Federal funds

remaining in a design/build grant will be deobligated and returned to the
State‘s allotment. i
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C. Termination of Higher Federal Shares for Phaaad
or Segmented Projects

Phagses or segments of projects whick previcsesiy recaived 8 Federal
grant share c¢f 75 percemt, or 25 »or-ant for innovative and alternative
tselnolagias, will no longer be eligible for that level of funding after
October ‘1, 1990. On :hat date, 22 rederal 3hare Zor aii projeety will De
no more :han S5 percent, 2nd no more than 75 percsat for imnovative and
slternative technologies. The reserve capacity eligibility for
grandfathered phase/segmented projects continues to be 20 years for grants
or grant amendments for these projects funded from any remaining funds

e v
LY IS

. 4
gl i

appropriatsd under
D. Agreements On Eligible Costa

Under sectina 203(a) of the 1987 Amendments all comstruction grant
gtgreements Or amecdments must now include a wrilten statement spec:ifyiag
the items of the proposed project which are eligible for Federal payments.
The Agency may 20t :ater modify such e1igibility determinations unless
they are found to have been made in violation of applicabls Fedeza]
sratutes and cegnlaricns. However, this Drovision does not wmrohidit gran:e
amendments. Eligibility determinations do 3ot preciude :8e Agency f-om
auditing a project or from withholding or recovering Federal funds for
.co0sts which are found to be unreasonable, unsupported by adequate
documentation, or otherwise unallowable under spplicable Federal cost
principles, or are incurred on a project which fails to meet the design
specifications or effluent limitations contained in the grant agreement
and permit. Guidance on this provision was issued by Memorandum, dated
March 31, 1987, to the EPA Regional Offices.
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IV. TITLE VI - THE STATE REVOLVING FUND CAPITALIZATION GRANT PROGRAM

A, Purnose

This section describes. the Federa. ;equi:emzata assnciated with the
Stavs vavolviaz fuad sapizalization grant ptogramfhwhich is authorized by
Title VI of the Clean Water Act, as amended. OTapitalization grants are to
be awarded to States for deposit in State Water Pollution Controi
Kevoiving Funds (SRFs). From these funds the States shall provide loans
and other types of financial assistance, but not grants, to local
communities, intermunicipal, and interstate agencies, for the comstruction
0f publicly-uwned wFaszstawazer tTeatmen: Jisilisties, 2ad for implementation
of the new nonpoint source pollution control and estuary protection
programs. Congress anticipated that most of the finmancial assistance
provided by the SRFs would be in the form of loans. Loan repayment would
thea provide 2 continuing aourcse of capital for States to maks available
to localities for water pollution control facilities and programs (See
Appendix A “Annual Operations™).

The n2ew SRF capitalization grants program is fundamentally different
Jvom: the zyvablisied somnsyrucricn gracts Program. Whereas tae
construction grants program is Federally designed, and is opera:ced ¢y
States only after delegation of specific activities and responsibilities,
the Federal role in the capitalization grants program is limited to
program-level grants-making and review. (EPA does not envision a direct
Federal project management role except at the request of the State or as =
fuaction of the Agency's oversight responsibility, which is discussed in
Section F of this Paper). Each SRF is to be primarily State-designed and

operated, with minimal Federal requirements imposed on its structure.
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Congress devised the SRF Capitalization Grant ptogrum'witﬁ two
overriding objectives in mind: to enable States to quicken th pace of
vastewater treatment facility construction in order to meet the
enforcetblé requirements of the Clean Water Act, and to facilitate the
establishment of permanent institutions ia pach State that would provide
continuing sources of finzmncling needed to maintain water quality. EPA
#il! 33anze that these two objectives are achieved through the Ageacy’s

implementation of the program.
B. Types of Assistance
1. The SRF may not award grants
2. Loans

The primary type of financial assistance an SRF is expected :o
pruvvide 13 loans. Properly conditioned loans, ss compared with the o;her
types of financial assistance avaiinbdle fryom SRFs, sstablish repaymenc
streams to the SRF to assist communities in attaining and maintaining
compiiapgce with the TWA. The ~onditions vlaced on loans made by an SRF
are intended to maintain the Fund‘s financial integrity without aampering
the Stave'a flazibility to use the Fund =3 address the diverse a2eeds of
its communities. As part of its {fund mamageme=st stracegy, a1 Itare shouid
strive to ensure that money will be continually available to meet future
wastewater treatment needs, Note, however, that loans may not be made to
support the non-Federal share of a project receiving grant assistance
under the construction grants program. However, loans can be made for
phases, segments or stages of treatment works that previously received
grant assistance for otﬁer phases.'legmentl Or stages.
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a. Interest Rate

Loans must be made at or below market interest rates, and may
include zero intcz:s: loin3. A State may exercise flexibility in setting
interest rates in order to accommodate the;fincal circumstances of
individual communities. (The market interest rate is the rate the State
1scsriaing to de prevailiag ia cae Jtatz Toy simxiar puniic WorXs
projest3, aand may be a}plied for a2 period of time or may be set as each

t~2n i{s made.)
b. Repayment

Principal and interest payments muast be made at lzast anzually
beginning not later than one year after the date of completion of
construction. The loan must be fully amortized within twenty years of
sompletion of construction. ‘EPA intends to define completion of
construction as the date cperations are {initiated. Each State has
complete flexibility in setting the yearly amount of the principal
tepayment and the interest payment. States may set standard State-wide
amortization schedules or addresa each loaa 93 2 c¢ase-d7~<2se dasis.

¢. Dedicated Repayment Sourcs

Each loan recipieat must establish one or more dedicated sources of
revenue for repayment of the loan. Dedicated sources of revenue could be
special assessments, general tax pledges (full faith and credit of the
municipality), revenue bonds, user charges or other sources. Recipients
constructing treatment works with loan funds "directly made available by
capitalization grants under Title VI and section 205(m)™ of the Act must
also establish user charge systems as required under sections 602(b)(6)
and 204(b)(1) of the Act which must satisfy the requiremeants of 40 CFR
Part 35 Subpart I. However, user charge systems meeting_E?A-requiremxnts

do 3ot aecsasarily 2ss3us2 or Teguirs that the u2ser charge 3ystem provide
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f9r tSe collection of debt service and, therefore, may not meet the

dedicated source orf revenuc requiremeat established by section 603(d).

d. Payment to the SRF

All payments of principal and interest must be credited to the SRF.

do Przyverntion of Double Beaafit

If a State makes a loan from its SRF in part to finance the cost of

facility planning and the preparation of plans, specifications, and

estimates for construction of treatment works and subsequently

rscipient a 7zant under sectior 201(g) for comstruction of the
works and an allowance under secc¢ion 201¢zJ(2J,

awards the

treatment
Tie JTave Qnupy 2nsurs that

the zecipieat will promptly repay the loan to the extent of the allowance.

For this zeason, the State should genersl!y not maxe these expenses

eligible for loans when the State plans to award a subsequent grant for
conpstructicn.

2, Uaes Other Than as Loans

{n sdadition o loaas, Statvte Revolviag Funds may provide 22y of the
foliowing types of {insrncial azgigiance:

a. Refinarccing

An SRF may buy or refinance a local debt obligation a2t or below

market rate where such debt was incurred after March 7, 1985. For

for NPDES compliance reasons, cannot wait
for SRF funding to become available before commencing construction of its

wastewater treatment facility may obtain interim financing from another

source and seek refinancing through the SRF at a later date when SRF funds
are available,

example, a muanicipality that,

Proizcts receiving SRF refinancirng must comply with the
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requirements applicadl:s to projects funded by SRF loans (see Section E aad
Appendix B). Further, where the original debt was in the form of a
multi-purpose bond incurred for purposes in addition to wWastewater
treatment facility construction, an SRF may provide refinancing only for
eligible purposes, and ao: for the entire dedt.

h. Guarantees and Insurance

Aga 3SRF z;av juaraatee or buy insurance for local debt obligations
where such action would improve credit market access or reduce interest
rates. Because guarantees and insurance may involve the expenditure of
funds without a return stream, their use will reduce the future purchasing

sower ax. the IRF.
¢. Leveragiag

Resour<sz2s. ia the SRF may alszo0 be "leveraged,”™ i.e., used as a source
of revenue or securi:y for the paymenc¢ of primcipal and interesat on
Tevenue or general obligation bomnds issued by the State if the proceeds of
e sale of suck bonds z:res deposited in the SRF. Resources include all

assets of an SRF, including the existing balance in the SRF at any poiat

in vime, and. fuzure revenues: from ioan repayments. The State may choose
to borrow against the repayment siream f{rom outstandiang loans made Jrtom 2z

initial set of capitalization grants or part of the capitalization grant
or S:ate match, thus makiang available significant amounts of money much
sooner than would otherwise be possible. Each State must comply with all
of its securities laws and regulations, as well as with those of the
Federal government. The bonds may be issued by an instrumentality of the
State, the State agency responsible for administering the SRF, or an
interState agency to which two or more States have delegated such
tesponsidbility.-
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The State match cannot come from future proceeds of a leveraging
iction that is dependant on a reserve account funded from tae
:apitalization grant. The intent of the State match requirement is to
ihcw the State‘s willingness to invest in the SRF and to provide an

pibsclute increase in the resources available to :he SRF, Further, a
capitalization Zrant paymext is not available for use by a State until the
Jiute 33s showm that each match payment will be made and has made at jicast

the first quarter’s payment into the SRF.
d. Sub-State Revolving Funds

An SRF can provide loan guarantees for similar revolving funds
estaplisned oy municipa! 32 ‘atsrmunicipal agencies. EPA intends to delay
implementing this provision until there exists sufficiznt experience wizl
State-level revolving funds to provide a basis for considering sub-State

revolving funds.
¢e. Administrative Expenses

As previousiy zoted, TPA intends to allow States to use section
205(g) funds and SRF administrative funds for coordinated administraiioxn
97 the Fund and the conastrucfion gramtz program. Theses sXpenses may 200
exceed four percent of the State's combined 3hare of the =wthorizacions.
under Titles Il and VI.

The eligible administrative costs for SRF administration include all
costs similarly eligible under section 205(g) for management of the
construction grants program: and under the SRF program costs of servicing
loans and issuing debt, SRF program start-up costs, financial, management,
and legal consulting fees, and reimbursement costs for support services
from other State agencies. However, the SRF administrative allowance

cannot be charged with the costs of administering permit programs under
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sections 402 and 404 and Statewide waste i(rcatment rmactagement planning

programs under section 208(b)(4), or any other section 106 ac:ivities.

€., Earn Interecst

An SRF may earn intsrest. on fund acccuats, sucject o the
- . . /
rsquiremenzs Jor =2xpeditioua =xpaaditure of Federal grant funds and
Federal and State arbitrage limits.

g§- Assistance for the Non-Federal Share

[f a project is receiving a Federal construction grant it may not

receive a loan for the non-Federal abhare 0f the project’a cszt. However,

other forms of financial assistance, such as loaa guarantees, may be
provided to that project only if the Governor determines that the
municipality faces severe financial constraints and the assistance. is

necessary to allow the project tc procesd.

C. Notice of Intent to Use Title Il Allotments for SRF Programs
Tf£ 2 Stats wishes to use a vortion of its comstruction graat

iliotment under aection 20f of the Act as. 2 capitalization zgrant, =

T
oy

Governor must file a notice of the State’s intent with the Regional
Administrator. In order to use fiscal year 1987 construction grant
allotments for this purpose, the Notice of Intent must be received no
later than May 5, 1987. In order to use available allotments in
subsequent fiscal years, the notice must be filed no later than 90 days
before the first day of those fiscal years. In fiscal year 1987, up to
percent of the State‘s allotment may be deposited in its SRF, and up to
percent may be deposited for fiscal year 1988. Funds set-aside under
section 205(j) cannot be deposited into the SRF.
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The nctice of intent requirement is not intended to bind the State
to a declared course of action. 1Instead, it will emable EPA tu admiziscer
the SRF program more efficiently, particularly in its early years.

Because the deadline for filing a notice of intent for any fiscal year
could pass before EPA issues interim final rules, and because a State's
iegal and budzz:c ci-tumstances may remain unclear pntil after the 90 day
dizadline. the Agency is advising States to submit the notice as spacified
above with the sssurancz 22T ths noctice may »e amended or withdrawn.

Ia de2tsrmiaing %2 portion of the allotment the State wishes to transfer

101 deposit in its SRF, it should consider the effect of set-asides.
D. Capitalizatior Grant Application and Agreement

Prior to receiving capitalization graat fuxds, the Regionuil
Administrator and the State should reach an understanding on how the State
will administer SRF activities and the role of EPA ian the program.

EPA is considering an umbrella concept wheredy thess uzdsrstandings
and activities would be incorporated in a State-EPA Water Pollution
be

Cantrol Revoiviag Fund Operating Agreement (OA) which could in effect

48]
8

for multiple years, and which would ve Jimiiar to other Staiz-cPA
rgresments. Sipcz acvivitizs om comatruczionm graat projects will continue
for the pext few years, the CA may incorporatie o1 <iie BY tefzrencea
applicable portions of the existing State delegation agreement. Once the
terms of the OA are agreed upon, the State’s subsequent applications for
capitalization grants may contain only the information needed to support
the annual application--for example the intended use plan, a negotiated

payment schedule and annual State certifications.

Among the topics that could be addressed in the OA are: the goals
and objectives of the SRF; the responsibilities and the relationships of
the State organizations involved in the total wastewater treatment

facility construction program; the manner in which projects will be
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selectsd for fundirng (usinag priority lists and intended use plans) and
administered through construction, completion and full repayment; the
content and frequency of intended use plans; the State‘’s method for
accounting for obligations and disbursements, the application of State and
Federal regulations and procedures; (e.g., progress toward mesting
enforceable requirements, etc.); :epcr;ing} EPA capitalization grant and
paymeat srocadur2s: the nature and scope of technical assistance,
information agreements, auditing and oversight activities, acnual :=paor:

requirements, and other opics.

Although an Operating Agreement may contain many of the items in a
Capitalization Agreement, for each fiscal year, a Capitalization Grant
Agreement must de entered into bdetweern *he Administratnr and the State
before funds can be awarded from Title VI appropriations and from Title II
uader the section 205(m) option. A State may apply for a capitalization
grant by submitting to the Regional Administrator the standard application
form 3F 5700-31 and a draft agreement and intended use plan (the intended
use plan is described in detail in Sectionm E). Beginning with fiscal year
1989, EPA must receive the application no later fhan 90 days prior to the
end of the second rfiscal year afier appropriation. The Regional
Administrator should take action on the application within 45 days of

receipe.

Section 602 and 603 of the Act clearly set forth specific conditions

that must be included in this agreement:
1. SRF - An [nstrumentality of the State
Each State must establish that it has created an SRF as an

instrumentality of the State which complies with the requirements and
objectives of the Act.
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2. Payment Schedule

A payment schedule, established jointly between the Regional
Administrator and the State in accordance with the State‘s intended use
plan, must be included with tk: capitalization grant agreement. For each
Jrant, the law requires that Federal paymernts must be made in quarterly
installments and completed no later thanm eight quarters af:er the date the
State first obliligated such funds or twelve quarters after the funds were
allotted to the State, whichever is earlier. The payment scneduie
negotiation should also take into account the loan cormitmen:s that a2 SRF
has made or is expected to make, the factors effecting the pace of
construction within the State, the amount of funds already available but
20t sxpended by the SRF, and the timing and amount of various borrowing

needs of municipalities, States and the Federai govarument.
3. State Match

The State must agree to satisfy the 20 percext match requirement on
or before the date the State receives the grant payment according to the
negotiated schedule. The report to the Senate bill provides that the

*a
|-

match requirements can be satisfied by deposics iavo a4 dedigated St

™

revoliviag {und ia fiscal 7earz nripor *o -the fiscal year that Federal
capitalization graat funds ars received. Stzte funds 22a: wers deposited
into a dedicated State Revolving Fund after March 7, 1985, which is the
date this legislation began Congressional consideration, can be used to
satisfy match requirements. EPA is examining the Act to determizs whether
the match requirement can be satisfied from loan repayments .or interest,
particularly those from loans made from State deposits into the SRF in

excess of the match.
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4, Cocxritme2ts for 120 Percent Ian One Year

The State must agree to enter into binding commitments to provide
financial assistance from the SRF in an amount equal to 120 percent of
each quarterly grant payment (the Federal grant and cae State's ma:can) not
later than one year after feceipt of each payment. [If a State enters into
binding commitments greater than the 120 percent requirement, the excess
balance may be credited towards a subsequenti quarier's requirsmest. 33y
SRF fuads committed fcr use, including furnds piaced ino a reserve accourt
for guarantees for local projects funds used to purchase imsurance and
funds used for administration, can be cited as meeting the 120 percent
binding commitment requirement. Binding commitments are legal
obiigatioma, secagnizzad By Stat: law, that dsfine terms and timing for

transferring SRF assets to a recipient of fimancial assistance.

The intended use plan (described in Section E) must identify
sufficienat potential recipients of financial assistance to satisfy this
requirement. The actual commitment made must be documenced in the Aagnual
Report. In addition, any negotiated interim reporting may be met by
updatiang iRe iuxvended use 2lapn. Tie latagpded use nlan does not bind the

State. Substitutes and modifications to provisions in the original plan

must, hJowevar, be explained in the Annual Revorz, =2znd 0rtal commiimesnts oz
the amount, timing and type of assistance must de met. Oniy ciaaages (aa-:

are 80 significant as to constitute a change to the program for which the

grant was awarded will require review and approval by EPA.

5. Conditions Applying to All Funds

Generally, the funds in an SRF may be used to provide financial
assistance for (1) the construction of publicly owned treatment Wworks as
defined in section 212 of the Act; (2) the implementation of norpoint

source management programs established under section 319 of the Act; aand,
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(3) the development and implementation of estuary conservation and
management plans under section 320 of the Act, subject to certain
conditions in the 1987 Amendments which are explained in the following
gections. F7rojevss v s3:ceive fiaancial assistance from the SRF must
appear on the State‘'s priority list developed under section 216 and
discussed further in the next section. /
The Stats muast wgree to expend all of the funds in its SRF in a
timely and expeditious manner as defined in the intended use plan aad
capitalization grant agreement and as constrained by the applicable Tax
Acts. In order to effectuate the Congressional intent to speed needed
construction, EPA is al3o considering reguiring States to agresz to expend
funds within one year of the date 3 biading cormmitment was made. This
requirement appliecs to the capitalization grant payments, deposits made
under section 205(m), the State match and any other State contributions,
including the »roceeds of leveraging or other use of the monies and,
ultimately, loan respayments, Deposits into reserve accounts for
guaranteeing a local issue and the purchase of insurance are considered
expenditures. as are loan awards. However, securing a State bond issue
with Federal grant money is no: considered an expemdiiure. 3¢ imtesnded
i13e plam must imclude assurances and soecific proposals for =meezing this

requirement.
Projects and programs to receive finmancial assistance must be
consistent with plans, if any, developed under sections 205(5), 208,

303(e), 319 and 320.

6. Funds as a Result of Capitalization Grants --

First Use for Eaforceable Requirements
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All funds in the SRF "as 2 result of” Federal capitalization grants
(e.g., capitalization grants, the State match, interest and repayments
from loans made from those grants, and leveraging proceeds, but not
crocied: Srom State monies in excess of the match) must first be used to
assure majintenance of progress toward compliance with the enforceable
deadlines, goals, and requirements of the Clean Wate: Act. The
snforveadis vugquirements of the Act include the munmicipal compliance
deadline of July 1, 1988. The Conference Report zccompanriag the 1937
Amendments explaians that this first use requirement is met if the
treatment works in a State are on enforceable schedules to achieve
compliance with effluent limitations, whether or not there is a2 commitment
to fund such treatment works from a State revolving loan fund .or with a
Titie I! graat. Thus, if ail ¢zzatmeat works (as defized im ss=ction 212
of the Act) in a State are on enfo;ceable schedules and thereby
maintaining progresas toward compliance with, for example, the 1988
municipal deadline, the State may use jits SRF funds resulting from
capitalization grants for any treatment works project om the State‘s
priority list, or for eligible programs or projects other than treatment
works (i.e., programs or projects identified under the Nonpoint Source
Polluticn Coatroil Program {section 319) or the Naticona! Estuaries Program

{secziaom. 220)).

A project is maintaining progress toward compliance if durizg tiae
term of the Intended Use Plan it is not in significant non-compliance or
is on an enforceable schedule. An enforceable schedule is an NPDES
permit, a judicial order, ap administrative order, or a State order that
has been recognized by EPA as having the equivalent enforceability of an

order issued under section 309.

At any given time there could be facilities in a State not
maintaining compliance. In order to avoid impeding the SRF‘'s ability to
expend available funds in a timely manner, EPA is considering 2 provision

whcraby the Regional Administrator may be permitted to accept a State’s
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1ssurance that a facility not maintaining progress toward complian;e and
inable to proceed regardless of funding commitments will be br.ught onto
an enforceable Qchedule by a specified date. If such an assurance could
ce made, that facility could possibly be considered as maintaining

srogress toward compliance.

Funds in the SRF not as a result of capitalization grants are not
subject to this requirement. These monies may be ussd a4t aay <ims far ile
construction of any treatment works oo :tde State‘sz priogrity list. for the
implementation of management programs established under section 319, or
for development and implementation of conservation and management plans
uader section 320. The use of the funds for section 319 and 320 programs
need not be on the priori<y list bur must be described in thes iatended use
plan. The Governor retains the discretion to use up to 20 percent of the
State’'s allotment to fund previously eligible projects as provided in 40
oFa Subpart I 35.201S.

7. Funds Directly Made Available from Capitalization Graats --

Title II Requirements

The State must certify to the Regional Administrator that all
odrojects {inanced, {in whoie or ia part, from funds aucilorized “Hefsre
fiscal year 1995 which are "directly made availabie” oy capizalizaticn
grants under Title VI and section 205(m) of the Act, will meet the
requirements listed below in the same manner as projescts receiving grants
under Title II. These requirements are not imposed on projects funded
wholly from the State match nor to monies repaid to the fund, but do apply
to projects funded by the portion of the proceeds of leveraging which is
equivalent to the capitalization grant when that grant is used for
leveraging purposes. This is referred to as the "equivalency
cequirement.” Those Title Il requirements can be shown to be met by
identifyiag in the Inrzaded Use Plan projects whose totral eligible costs

cqual or exceed the grant amount. Eligible costs are defined in section
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201(g)(1), which permits funding otberwise imeligibla categorises {s2ctioas
201(g)(1) and 211) from the 20 percent Governor‘'s discretionary account.
Any projects cited as having eligible costs that help to meet the
equivalency requirement must aid49 43si3f7 “he ather requirements listed

below. .

if a projesct receives a loaa of at leas: 50% of ita tcrnal eligible
costa, the tota)l eligible cost: of the project can be credited toward
satisfying the equivalency requirement of that graant aand any excess
eligible costs can be offset against subsequent grants. The content of
the Intended Use Plan is described in more detail in the following
Sectinm.

The applicable Title II requirements are:

Section 201(h), which requires that projects apply best
practicable waste treatment technology {(sse 20 CFR,
35.2005(v)(7);

Section 201(g)(1), which limits assistance o projec:ts or
3econdary trsaiment, advanced tr2atment. or 1Ay cast-effective
alternative, pew intearceptors d4ad appurrerancszi. and
infiltration-inflow correction (this section retains the
Goveraor‘s discretionary set-aside by which a State can

use up to 20 percent of its allotment for other projects within
the definition of treatment works in section 212(2), and for
certain non-point source control and groundwater protection
purposes, as defined in sections 319 and 320 of the Act and
subsequent Agency regulations (see 40 CFR,
35.2015(0)(2)(ii-iv));

Section 201(gl(2)

be considered ia gro

which requires that alctermative fechnologies

sct design {zee 40 CFR 35.2030):
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Section 201(g)(3), which requires the applicant to show that

the related sewer collection system is not subject to
excessive infiltration (see 40 CFR, 35.2030(b)(4) and 35.2120);

Section 201{g)(S5), which requires~that applicants study

innovative and alternative treatment technologies and take
into account opportunicties $o0 =ak2 mors &iTiciznt uses of
energy aud resources {(see 40 CFR, 35.2030);

Section 201(g)(A), which requires that the applicant analyze the

potential recreation and opén space opportunities in the
plaanizg of :he oroposed facility (see 40 CFR 35.2030(b)(5);

Section 201(np)(1), which provides that funds under section 205
may be used for water quality problems due to discharges

of combined sewer overflows, which are not otherwise eligible,
if such discharges are a major priority in a State (see 40 CFR
35.2015(B)(2)(iv) and 35.2024(a);

Section 201(0), which calls on the Administrator o @2ccurage
and assist communities i3 fthe devejopment <f capital financing

plans;

Secrion 204C(a)({) and (2}, which require that treatment works

projects be included in plans developed under sectinns 208
and 303(e) (see 40 CFR 35.2023);

Secrion 204(n)(1), which requires communities to develop user
charge systems and to have the legal, institutional, managerial,
and financial capability to construct, operate, and mainrtain

the treatment works (see 40 CFR 35.2208, 35.2130, 35.2140, and
35.2214); )
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Section 204(d)(2), which requires that, one year after the date

of construction, the owner/operator of the treatment works must
<certify tha{ the facility meets design specifications and
effluent. limicationd in:iudesd i: {33 permit (see 40 CFR
35.2218);

Secziona 211, whizh Jrovides t2ai <collectors are aot eligidle,
ander the Governor‘s 20 percent discretionary authority of
201(g)(1), unless the collector is needed to assure the total
integrity of the treatment works or that adequate capacity exists
at the facility (sece 40 CFR 35.2015(b)(2)); (Note that the 1987
Amendments extend the prohibition for funding separate storm
sewers through fiscal year 1990,.

Sectiopn 218, which assures that treatment systems are cost-
effective and requires that projects of over $10 million

include a value-engineering review (see 40 CFR 35.2030{b)(3) and
35.2114);

Section S11(c){1), which applies the Natisnzl Eavizonmen:

al
20iicy Act (0 treatment works projecrz {s2ee 40 CFR 35.2113); azd,

Sgg;inn_jij, which applies Davis-Bacon labor wage provisions
to treatment works construction (see 40 CFR 30.503(a).

Appendix B -- illustrates the eligibility concepts of Title VI and section
205(m) .

The Act places the responsibility for demonstracing compliacce with
these requirements on the State, which must establish "to the satisfaction
of the Administrator that”™ (section 602(b)) the eligible treatment works

have met the requirements "in the same manner as treatment works
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constructed with assistance under Title II™ of the Act (section
602(b)(6)). This language, along with ianguaage in tte Conference Repor:
to the effect that States need only "demonstrate” compliance wWith the
enumerated tequirements, suggests tthe possible approaches to assuring
, compliance: )
-~ the State would adopt and apply the applicavle copstruct{on grant
regulations and procedures that impl:me=x: thase statuizry

requirements;

- the State would apply the construction grant regulations, but
would be permitted to adopt its own streamlined procedures which

ars more appropriats to proiects fimanced bty loans; or.

- the State would develop its own regulations and procedures to

implement the statutory language.

Presently, EPA favors the secoad approachk which is a more reasonable
interpretation of the language of the Act and of Congressional intent and
is t2e aporoach that would allow the earliest award of capitalization
grants under guidance. This option would also most :ffectively sccompliish
‘le (wQ goais of aclis:vianag compliiznce with the Ac¢t's requizemernts and

providing States with the flexioility needued to operace the program.

There are a number of laws and directives from other executive
agencies, in addition to those contained in Subparct C of EPA‘s regulations
implementing the National Environmental Policy Act (40 CFR Part 6), that
have traditionally applied to projects that receive Federal fumds. EPA
does not intend to apply, for example, the Federal procurement policy and
similar sauthorities attaching to Federally funded projects. However,
there are a anumber of “cross-cutting” statutes which apply by their own
terms, Whether or not a project receives direct Federal fina?ciai

assistance. Notable among these laws is Title VI of the Civil Rigats Acce
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of 1964. It is clear from the legislative history of the Civil iights Act
that Congress intended -for its non-discrimination provisions :o apply
broadly to any Federally assisted comnstruction project, and this
interpretation of its appliéation 23 besa ughsld hw the court. Several
Gihei 'aws pertaining to discrimination and patterned after Title VI of
the Civil Rights Act may also apply. )

Appendix C lists most of the laws and oth;r requirements which the
A»smcv is evaluating to determine whether, and o what extent they apply
to projects funded by an SRF. The Agency will provide guidance to States
and recipients of SRF assistance explaining their responsibilities with

regard to these authorities and others which may need to be evaluated.
8. Set-Aside from Title VI Allotments

Title VI provides for only one set-aside. Each year, a2 State must
reserve one percent of its allotment or $130,000, whichever is greater, o

carry out planning under sections 205(j) and 303(e).
9. State Laws and Procedures

Thae Statz must agr=e <0 assure that i7 will follow itz owm iaws and
procedures applicable to revenue commitment or expenditure. This
requirement may be satisfied by certification by an auditing body of the
State that the SRF‘s procedures are established so as to comply with the

State‘s laws and procedures and generally accepted accounting principles.
10. State Accounting and Auditing Procedures

As a Federal grant recipient the State must follow the accounting
and auditing provisions in EPA's General Grant Regulations (40 CFR Par:
30). The Agency expects that these regulations will satisiy tae

reguivrezments of Tigle V1. he State muar agree 0 a2stablish approoriate



fiscal and reporting procedures for the SRF. The State is required to
'mnintain accounts for payments received by the fund, disburseme=ts made by
the fund, and fund balances at the beginning and end of the accounting
period. The accounting period will be the Federal fiscal year (October 1
to September 30) unless other anzua! reporting periods are established in
the Capitalization Grant Agreement. : ,

At least ‘once a year, the Admiaiscratsr will soaduct, or will
require the State to have independently conducted, an audit of the fiscal
vpciation of the SRF. The State may designate an independent auditor of
the State to carry out the audit or may contractually procure the service.
An "independent auditor”™ is a State or local government auditor who meets
t22 indspendence standards specified in generally accepted government
auditing standards. The Regional Administrator may arrange {or az EDA
audit if the State fails to conduct the sudit or if the State's review is
ctherwise unsatisfactory. The audit must be submitted to the Regional
Administrator within 180 days of the end of the fiuéal year for which it
was conducted. State conducted audits may be done im comjunctinn with the
single Audit Act (see Office of Management and Budget Circular A-128).
EPA will develop 3 compliance supplement which will detail requirements of

ude 2

for

an SRF audit for use by State auditors. A Stats audit does aoi yrec
subsequent sudit Dy (ke EPA‘: Officz af <he lnspector Genmeral (IG). Any

IG audit will build upoa 0= State’s 4wudiv 19 the maIimum exztaat

practicable.

The State will use accounting, audit, and fiscal procedures that
conform to the generally accepted accounting principles (e.g., Standards
for Audit of Governmental Organizations, Programs, Activities and
Functions, 1981, also known as the "Yellow Book™ and "Governmental
Accounting and Financial Reporting Principles™, National Council on
Government Accountings Statement 1, March 1979). EPA intends to develop

an example report format as guidance.
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11. Recipient Accounting and Auditing Procedur=s

As 2 condition of making a loan or other forms of assistance
described in section 603(d). the State must require recipients to maintain
nroject accounts in accordance with generally accepted government
accounting standards (e.g., Standards for Audit of Governmental
Organizations, Programs, Aciivizizs and Fuﬁctions. 1981, also known as the
"Yellcw Book™ and "Governmental Accounting and Financial Reporting
Principles™, National Council on Government Accountings Statement 1, March
1979).

12. Environmental Review Requirements.

As noted in Section 7, section S11(c)(1) requires the Govermor to
apply a NEPA-like review to projects constructed with funds directly made
svailable by capitalization grants. However, section 602(a) of the Act
gives the Administrator the authority to imcluda conditions in
capitalization grant agreements in addition to those specified in section
602(b). Based on this authority, EPA plans to require each State to
assure, prior to receiviag capitalizatioa graant funds, 33t 1ill :Irsz:iment
works 19 e tomstructed 3 vhols cor ia part with funds provided from the
State’'s revoiviag funu wiil b%e subjre?t tc 1 NEPA-:17pe -savisaw aand <o
systematic, interdisciplinary environmental review procedures to evaluate
the possible environmental impacts (including secondary impacts)
associated with such construction. Although the primary purpose of ths
SRF program in providing funding for the construction of treatment works
is to improve the quality of the environment, this environmental review
requirement is included because the potential exists for undesirable
environmental]l side-effects resulting from inappropriate design or siting
of funded treatment facilities, or from the promotion of uncontrolled
residential, commercial, or industrial development. In order to ensure
that the environmental improvement objectives of the SRF program are most

efivezively carried sut ia merpetuitry and are not jeopardized by
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inadequaie considsration of the associated environmental costs, EPA
it is essential for States to Jdevelop and conduct ecologically

believes
Like the Federal NEPA process, these reviews

sound environmental reviews.
should provide for adequate public involvement.

States' comprebhensive environmental review programs will be able to

f4l£i11 the above requirement simply by complying with their own program

requirements. Sctaies aave the option to use the NEPA process (as

developed under the construction grants program) until such time as the
State‘s own procedures have been developed and approved by the
Administrator. These EPA approved NEPA process review procedures must be

in place by fiscal year 1994 in order to be considered eligible for a

capitalization grazt in that fiscal year. Once the State‘s procedures are

a matter of record, the Administrator s only concern will be to ensure

that the State consistentiy follows its procedures.
E. Intended Use Plan, Annual Report

1. Intended Use Plan

A State must submit an intended use plam as Jar? of its sappiicatica

The plan may 52 amended upon an agreement

f9r a capizalization gTant.

between the State ana the Regional Administyatar.

»
‘0
oo

ne rcilowing

information must be included in each intended use plan:

a. List of Projects

A list of the publicly owned wastewater treatment construction
projects on the State‘s priority list and non-point source and estuary

protection projects eligible for SRF assistance;
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b. Long and Short Term Goals
A description of the long and short term goals of the State’s SRF;
¢. Information on the Activities to be Supported

{aformation on the activities to be supported by the SRF program,
including a description of project categories, abplicable discharge or
other enforceable requirements, terms of financial assistance, and

copomunities served;
d. Timing and Use of Funds

Assurances and proposals for meeting the binding commitments,
expeditious and timely expenditure of funds, maintenance of progress, and

specified Title Il requirements of Section 602(b) of the Act;

e. Criteria and Method for Distribution of Fupnds --

Including Public Comment

information 02 the criteria for distribution of funds. The State
mus: provide opportuaity for public comment and review oY :ihe proposed
intended use plan before submitting it, in final form, to EPA. Hearings
for priority system and priority list purposes may concurrently satisfy

this requirement; and,
f. Interim Reporting Requirements
The intended use plan can be updated with actual dates to facilitate

any interim reporting negotiated by the Regional Administrator and the

State at the time of capitalization grant award.
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2. Annual Report

A State must submit an annual report, no later than 90 days after the
¢ad 0f the €iscal vear, which shall reflect the actual use of
capitalization grant funds. The report siail upda:zz 3he I2tz2nded use
plan, identiiy recipizats of Iinmaacial! ssaistance and include dates of
iogwas, idaa smounts, loan terms., and similar information regarding forms
of financial assistance other than lcans. The aanuai repor:, 7L: izzzaded
use plan, and other records the Regiona! Administrator may reasonably
require, form the basis of the annual review of each SRF program. EPA
intends to develop an example report format as guidance. Appendix D
includes a sample listing of contents. EPA anticipates that this
reporting requizement wiil snd with ths closeour of the lasz: project
funded with funds "resulting from the capitalization grant™ or the
closeout of the last capitalization grant, whichever is earlier. However,
limited information may be required as part of a general State r2port to
EPA as loag as.thg SRF opezatess. such as deposits of all repayments into
the SRF, use only for purpose under 212, 319 and 320, and public revisw

and comment on the operation of the fund.
F. EPA's Role - Oversight of Capitalization Grant Conditions
1. Program Level Review

The Regional Administrator is responsible for reviewing each State’s
compliance with its capitalization grant agreement and the overall
requirements of Title VI. This review is conducted at the program level.
EPA will conduct reviews of selected projects at the time of review of the
annual report to assure program compliance. Projects may be reviewed at
any time as part of an investigation into allegations of waste, fraud, or

abuse of a program grant.

2. JInformation Management
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In order to facilitate effective and efficisnt EPA oversight of <he
SRF program, States will be required to report a limited set of project
level data. Selected information will be updated on a quarterly basis and
wili ve used 57 ZPA 25 azsess thes progress of the State in providing
financial assistance to municipalities that result in treatment works

construction. The focus of EPA will be on the prégress, or results being
achizved, ©y tae¢ SRF.

This information will also be used to facilitate management of the
cash flow, or outlays under capitalization grants in accordance with the
payment schedules negotiated between EPA and the State.

3. Annual Review and Compiidaces Adsurance

. The Regional Admiajstrator will complete an annual review of the
intended use plan ahd the annual report covering the same fiscal year
within 60 days of receipt of the z2rpzual report. The scope 5f the Regicna
Administrator's review will be specified in the capitalization granc

(—

agreement. The Regiona! Administrator may request from a State or loan

Tecipient materials that may be needed to conduc: 42 adeguats DJrogracwratic

rTeviesw. if iddizionzl izfq

4

mation is required to complete the review and
determine compliaacz, and the Xegionnl ldmiaoistzator provrides teas

ogzbie

L{¥]

notice, the State or loan recipient must make the requested records
available to the Regional Administrator for the annual review.

If the Regional Administrator finds, as a result of the annual
review, that the State has not complied with its capitalization grant
agreement or other requirements under Title VI, the Regional Administrator
shall notify the State of such non-compliance and prescribe the necessary
corrective action. Failure to satisfy the terms of the capitalization
grant agreement, including unmet sssurances or invalid certifications, is
grounds for a finding of non-compliance.
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In making a determination of non-compliance wiilh the capitalization
jrant agreement and devising the corrective action, the Region.l
\dministrator will identify the nature and cause of the State‘'s failure,
‘he State’'s cccrective action must remedy the specific instance of
ion-compliance and adjust program management to avoid non-compliance in
the future. Upon request, the Regionil Administrator wiil provid:
techpnical aaaia:aace.:o tae 332tz ia sorrvesiizng “he non-compliance

problem.

If a State fails to take the necessary corrective action as directed
by the Regional Administrator within sixty days of receipt of the
2on-comrliance notice, the Regional Administrator shall withhold payment.
to the SRF until the State bas taksn the required corrective nctlon.

Once the State takes the corrective action deemed necessary and adequate
"v the Regional Admiristrator, the withheld paymenats shall! he released and

scheduied payments shall recommence.

If a State fails to take the necessary corrective action deemed

adequate by the Regional Admimistrator within twelve months of receipt of
h

nd

e original notice, any withheld payments shall De deviligated

iealiote 10 other Siatves.
4. Recovery of Funds

As a recipient of a Federal grant, the State is required to
safeguard the capitalization grant or section 205(m) funds from waste,
fraud, and abuse. If the Regional Administrator determines that
capitalization grant funds or funds resulting from the capitalization
grant were subjected to waste, fraud, or abuse, the capitalization grant
oi ac¢ctian 205(m) funds may be recovered in accordancé with procedures
outlined in 40 CFR Part 30.
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S. Audit Review

The findings of the audit may be independent grounds for a

determination of non-compliance. The audit should support the line items

and the conclusions of the annual report.

If ths audit proves the acnual
repo-t incorrect,

the report stould be reviewed . again in-terms of the
audie findinga. If this second review rinds the Sta::

in noan-compliance,
the procedure outlined above will be implementea.
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APPENDIX C

CATALOGUE OF AUTHORITIES EFFECTING
THE EPA CONSTRUCTION GRANTS PROGRAM

(Authorities in existence as of February, 1981)
ENVIRONMENTAL:
Archeological and Historic Preservation Act of 1574, 7L 93-291
Clean Air Act, PL 95-95
Clean water Act, PL 92~-500, as amended
Coastal Zone Management Act of 1972, PL 92-583, =2s amended

Bxecutive Order 115393, Protection and Enhancement of the Cultural
Environment *

Bxecutive Order 11988, Floodplain Management
Executive Order 11590, Protection of Wetlands

Executive Order 12114, Environmental EBffects Abrcad of Major
Federal Actions

Fish and Wildlifs Coordination Ach, PL R5-624, as amended

Marine Protection, Research, and Sanctuaries Act of 13972
PL 92-532, as amended

National Environmental Policy Act of 1363, 7FL S0~1852, 25 amendad

e

Naticnal Historic Praservation Act of 1965, PL R9-6€5, as amended
Noise Control Act of 1972, PL 92-574, as amended

Resource Conservation and Recovery Act, PL 94-580

Rivers and Harbors Act of 1899

Safe Drinking Water Act, PL 92-523, as amended

Toxic Substances Control Act, PL 94-469

Water Resources Planning Act, PL8S-~80, as amended

Wild and Scenic Rivers Act, PL 30-542, as amended



ECONOMIC:
Appalachian Regional Development Act, ﬁL 90-103°
Contract Work Hours and Safety Standards Act, PL 87-581
Davis-Bacon Act, 46 Stat. 14994, as amended

Demonstration Cities and Metropolitan Develogmant Acc of 1966,
PL 39-754, as amendad

Executive Order 11738, Administration of the Clean Air Act and the
Federal Water Pollution Control Act with Respect to Federal
~-=-+racts, Grants, or Loans

Local Public Works Capital Developmenst and Investment Act of 1976,
PL 94-369, as amended

57

Ly
om

National Commun:i:ty Sevelcpment Program, 2L Z3-333, 2L 8-
National Flood Ilnsurance Program, PL 90-448, PL 93-234
Public Works and Economic Development Act of 1965, PL 89-136

SOCIAL LEGISLATION:

Age Discrimination Act, PL 94-135

19€4. Pr. 98-282

i

Sivil Rights et of
gxecutive Qrder 11246, Equal Employment Opportunity

Executive Orders 11825 and 12138, Women®s and Minoriiy Busin=ss
Enterprise

Rehabilitation Act of 1973, PL 93-112 (including Executive Orders
11914 and 11250)

MISCELLANEQUS AUTHORITY:

Copeland (Anti-Kickback) Act
Intergovernmental Cooperation Act of 1588, PL 90-557
Requlatory Plexibility Act, PL 96-354

Uniform Relocation and Real Property Acquisition Policies Act of
1970, PL 91-646



\PPENDIX D: EXAMPLE OF CONTENTS FOR THE ANNUAL REPORT

The Annual Report shall describe how the State has met the goals and
)bjectives for the previous fiscal year as identified in the Intended Use

’lan.

The Annual Report shall include the same information in the

‘ntended Use Plan, updated to reflect actual loan activities, dates, and a
itatement of accounts. In addition, the Annual Report must answer the
‘ollowing questions:

2.

b.

Has the SRF peen established in aczordance; with Section 603 of the
CWA?

Have all granc payments been deposited directly into tihe dediczze
SRF?

Has the State satisfied its match requirement on or before the
date of deposit of the Federal payment?

Has the State made binding loan commitments equal to 120% of the
Jrant zayment amount within one year of receipt of each quarterly
payment?

Have all funds in the SRF been committed in an expeditious and
timely manner?

Have all the projects funded (in whole or in part by funds made
directly available by the capitalization grants) met %ha
specified requirements that apply to a project that received a
grant under Title II?

Has the f£irst pgriority Icor use of funds made available as a result
of the capitalization grant gcne %2 procjects to assure .naincenzance
O progress iaward scompliance with the enforceable requirements of
the Clean ®ater Aacs {ingluding the municipali complilance deadline)?

Has the SRF committed or expended the grant payments received in
accordance with the applicable State laws and procedures?

Are accounting, auditing, and fiscal procedures in acczordance with
generally accepted government auditing standards (GAGAS) and
generally accepted accounting principles (GAAP)?

Has the SRP required loan recipients to maintain project accounts
in accordance with generally accepted accounting principles?

Has the State made annual reports to the Regional Administrator on
the actual use of the SRF?



APPENDIX E:

Activity

1) Notice of Intent to
Regional Administrator (RA)

2) Appropriation available for
grant awards to States

3) Applzcatxon to RA (includes
Intended Use Plan)

4) Complete Capitalization Grant
Agreement (including negotiated
sayment 3chedule)

5) Payments to State

€) Deposit 20% State Match 'into
SRF

7) Binding commitments for an
amount eduai to each quarterly
payment plus State match

3} Interesc cayments fTom lcans
to SRF

9) Principal repayments to the .
Fund

10) Submit Annual Report to EPA

11) RA completes annual review;
compliance letter (if any)
to State

ubtmit annual apdist 2o QA

n

12)

TIMING OF KEY ACTIVITIES FOR FY87-90: Funding From 205(m)

Timing

May 5, 1987, then 90 days prior
to each succeeding fiscal year.

uring the fiscal vear appropriated
and the following fiscal year.

As soon as possibla, out no later
than (NLT) 90 days prior to the
end of the second fiscal year cof
an appropriation.

NLT 45 days after receipt of
complete application

No more frequently than quarterly,
for the earliest of 12 quarters

from allotment, or B8 quarters from
the first obligation by the State.

No later than date of receipt cf
each payment.

Within one year of receipt fcr each
Fuartarly zavment.

=
-~

At discreticn of 3ta
within 20 years aviz=
completion of construction.

At least annually, commencing one
year after completion of
construction, fully amortized not
later than 20 years after
completion of construction.

NLT 90 days after the end of the
fiscal year.

NLT 45 days after receipt of
Annual Report.

NLT 180 days after the end of the
fiscal year.



\3) Final review of annual audit; NLT 90 days after receipt of
cempliance letter (if any) annual audit.
to State

4
[}
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